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COURT  OF  APPEALS  OF  KENTUCKY. 


ADDITIONAL  RULES.* 

XX.  Rule  III  shall  gorem  appeals  in  crim- 
inal cases  InvolTing  only  misdemeanors.  In 
felony  cases,  tbe  brief  of  the  appellant  must 
be  filed  5  days  before  tbe  case  Is  set  for 
bearing. 

XXX.  Adopted  March  13,  1908,  by  Ken- 
tndcy  Court  of  Appeals.  Whenever  a  party 
d^res  to  file  a  brief  after  the  time  allowed 
by  rule  three  (3),  or  a  petition  for  rehearing, 
be  most  before  filing  tbe  same,  furnish  to 
coonsel  for  the  adverse  party  a  copy  of  the 
brief,  or  tbe  petition  for  rehearing,  and  file 
with  tbe  brief,  or  petition,  a  notice  showing 


that  he  bas  delivered  to  counsel  the  copy  re- 
quired 

XXXI.  Adopted  June  11,  1908,  by  Ken- 
tucky C!ourt  of  Api)eals.  To  enable  the  court 
at  the  opening  of  each  term  to  proceed  with 
the  business  before  it,  the  clerk  is  directed 
hereafter  to  docket  tbe  civil  cases  beginning 
with  tbe  third  day  of  tbe  term,  and  setting 
them  for  seven  days.  When  a  record  Is  filed 
he  will  set  the  case  and  notify  the  parties 
or  their  counsel  of  the  day  it  is  set  for. 

The  appellant  In  his  statement  of  parties 
to  the  appeal,  will  give  the  name  and  address 
of  appellee's  counsel,  or  appellee's  address. 


*For  roles  as  previoosly  adopted,  see  92  S.  W.  ix. 


COURT  OF  APPEALS  OF  MISSOURI. 


Rules  of  Practice  in  the  St.  Louis  Court  of  Appeals.* 

Revised  June  30,  1908.     To  be  in  Force  August  1,  190a 


Rule  1.— PRESIDING  JUDGE.  The  pre- 
siding judge  shall  superintend  all  matters  of 
order  In  the  court  room. 

Rale  2.— M0TION&  All  motions  In  a 
cause  Bball  be  In  writing  signed  by  counsel 
and  filed  for  record,  and  no  motion  shall  be 
argued  orally,  unless  tbe  court  so  directs. 

Rule  3.— HEARING  OF  CAUSES.  No 
<anse  shall  be  beard  before  it  is  reached  In 
its  regular  order  on  the  docket,  unless  cir- 
mmstances  exist  such  as  entitle  it  to  prece- 
dence; and  any  motion  to  advance  a  cause 
on  the  docket  shall  be  accompanied  by  affi- 
davits showing  particularly  the  facts  on 
which  such  motion  is  based.  When  a  cause 
is  advanced,  tbe  record,  as  well  as  the  briefs, 
shall  be  printed,  unless  the  court  shall  other- 
wise order.  Tbis  rule  has  no  application  to 
causes  whereof  this  court  has  original  juris- 
diction. 

*For  rules  as  previously 


Rule  4.— TAKING  RECORDS  FROM 
CLERK'S  OFFICE.  Counsel  in  a  cause  are 
permitted  to  take  the  records  of  such  cause 
from  the  clerk's  office  to  the  law  library,  and 
to  no  other  place,  and  then  they  must  leave 
written  receipt  therefor,  but  shall  return 
such  record  to  the  clerk's  office  within  five 
days  after  taking  the  same. 

Rule  5.— DIMINUTION  OF  RECORD. 
No  suggestion  of  diminution  of  record  in  civ- 
il cases  will  be  entertained  by  the  court  aft- 
er Joinder  In  error  except  by  consent  of  par- 
ties. 

Rule  6.— CERTIORARI  TO  .PERFECT 
RECORD.  Whenever  a  writ  of  certiorari  to 
perfect  record  is  applied  for,  the  motion  shall 
state  the  defect  In  the  transcript  which  it  Is 
designed  to  supply,  and  shall  be  verified  by 
affidavit.  At  least  twenty-four  hours'  notice 
shall  be  given  to  the  adverse  party,  or  his 

adopted,  see  67  S.W.  vlL 
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attorney,  prevlons  to  the  making  of  tbe  ap- 
plication. The  court  may  of  Its  own  motion, 
at  any  time,  require  the  clerk  of  the  trial 
court  to  send  up  a  complete  transcript,  when 
the  transcript  of  the  record  is  formally  in- 
sufficient 

•  Rule  7.— NOTICES  OF  WRITS  OF  BRp 
ROR.  All  notices  of  writs  of  error,  with 
the  acc^tance,  waiver  or  return  of  service 
Indorsed  thereon,  shall  be  filed  with  the  clerk 
of  this  court,  and  by  him  attached  to  tbe 
transcript  in  the  cause,  and  shall  be  the  only 
evidence  tliat  such  notice  has  been  given. 

Rule  a— REVIEW  OF  INSTRUCTIONS 
ON  GBNERAXi  STATEMENT  OF  EVI- 
DENCE. In  actions  at  law  it  shall  not  be 
necessary,  for  the  purpose  of  reviewing  in 
this  court  the  action  of  any  circuit  court,  or 
any  other  court  having  by  statute  jurisdic- 
tion of  civil  cases,  in  giving  or  refusing  in- 
structions, that  the  whole  of  the  testimony 
given  or  excluded  at  the  trial  in  the  court  of 
first  instance  should  be  embodied  In  the  bill 
of  exceptions;  but  it  shall  be  suflJcient,  for 
the  purpose  of  such  review,  that  the  bill  of 
exceptions  should  state  that  "evidence  tend- 
ing to  prove"  a  particular  fact  or  issue  was 
given,  and  that  an  exception  was  saved  to 
the  giving  or  refusal  of  the  instruction 
founded  on  it 

Ruled.  — BIMi  OF  EXCEPTIONS  — 
WHEN  GENERAL  STATEMENT  OF  EVI- 
DENCE IS  ALLOWED  BY  TRIAL  COURT. 
If  the  opposite  party  shall  contend  that  there 
was  no  evidence  tending  to  prove  a  fact  or 
issue,  and  the  court  of  first  instance  shall 
be  of  opinion  that  there  was  such  evidence. 
It  shall  be  the  duty  of  the  court  to  allow  the 
bill  of  exceptions  in  the  form  stated  in  the 
last  preceding  rule,  and  then  the  other  party 
shall  be  at  liberty  to  set  out  In  a  bill  of  ex- 
ceptions, to  t>e  prepared  by  bim,  the  whole 
of  the  testimony  supposed  to  be  applicable 
to  such  fact  or  issue,  and  to  except  to  the 
opinion  of  the  court  that  the  same  tends  to 
prove  such  fact  or  issue. 

Rule  10.  — BILL  OF  EXCEPTIONS  — 
WHEN  GENERAL  STATEMENT  OF  EVI- 
DENCE IS  DISALLOWED  BY  TRIAL 
COURT.  If  the  court  of  first  instance  shall 
be  of  opinion  that  there  Is  no  evidence  tend- 
ing to  prove  a  particular  issue  or  fact  the 
party  alleging  that  there  is  such  evidence 
shall  tender  a  bill  of  exceptions  detailing  all 
the  evidence  given,  and  supposed  to  tend  to 
tbe  proof  of  such  fact  or  issue,  and  except 
to  the  opinion  of  the  court  that  it  does  not 
so  tend,  which  bill  of  exceptions  shall  be  al- 
lowed by  the  trial  court. 

Rule  11.  — EXCEPTIONS  TO  ADMIS- 
SION OR  EXCLUSION  OF  EVIDENCE. 
When  an  exception  is  saved  to  the  admis- 
sion or  exclusion  of  any  evidence,  or  the  al- 


lowance or  disallowance  of  any  question, 
the  question  Itself  Bhall  be  stated  In  the  bill 
of  exertions,  or  the  substance  of  the  evi- 
dence shall  be  fully  stated. 

Rule  12.— BILL    OF    EXCEPTIONS    IN 

EQUITY  CASES.  In  causes  of  equitable  ju- 
risdiction, the  whole  of  the  evidence  shall 
be  embodied  in  the  bill  of  exceptions,  unless 
the  parties  shall  agree  on  an  abbreviated 
statement  thereof. 

Rule  13.— DUTY  OF  CLERK  IN  MAK- 
ING OUT  TRANSCRIPTS.  The  clerks  of 
the  several  circuit  courts  and  other  courts 
of  first  Instance,  before  which  a  trial  of  any 
cause  is  had  in  which  an  appeal  is  taken  or 
writ  of  error  is  sued  out  shall  not  (unless  an 
exception  is  saved  to  the  regularity  of  the 
process  or  Its  execution,  or  to  the  acquiring 
by  the  court  of  jurisdiction  in  the  cause),  in 
making  out  transcripts  of  the  record  for  this 
court  set  out  the  original  or  any  subsequent 
writ  or  the  return  thereof ;  but  in  lieu  there- 
of shall  say  (e.  g.) :    "Summons  Issued  on  the 

day  of ,  188 — ,  executed  on  the 

day  of ,  188 — ;"  and  if  any  pleading  be 

amended,  the  clerk  in  making  out  transcripts 
will  treat  the  last  amended  pleading  as  tbe 
only  one  of  that  order  In  the  cause,  and  will 
refrain  from  setting  out  any  abandoned 
pleadings  as  part  of  the  record,  unless  it  be 
made  such  by  a  bill  of  exceptions;  and  no 
clerk  shall  insert  in  the  transcript  any  mat- 
ter, touching  the  organization  of  the  court 
or  any  mention  of  any  continuance,  motion 
or  afSdavit  in  the  cause,  unless  the  same  be 
specially  called  for  by  bill  of  exceptions. 

Rule  14.— PRESUMPTION  THAT  BILL 
OF  EXCEPTIONS  CONTAINS  ALL  THE 
EVIDENCE.  The  only  purpose  of  a  state- 
ment in  a  bill  of  exceptions  that  it  sets  out 
all  the  evidence  in  a  cause  being  that  this 
court  may  have  before  it  the  same  matter 
which  was  decided  by  the  court  of  first  in- 
stance, it  shall  be  presumed  as  a  matter  of 
fact  in  all  bills  of  exceptions  that  they  con- 
tain all  the  evidence  applicable  to  any  partic- 
ular ruling  to  which  exception  is  saved. 

Rule  15.— ABSTRACTS  IN  LIEU  OF 
TRANSCRIPTS,  WHEN  FILED  AND 
SERVED.  In  those  cases  where  the  appel- 
lant shall,  under  the  provisions  of  section 
813,  Rev.  St.  1899,  file  In  this  court  a  copy 
of  the  judgment,  order  or  decree,  in  lieu  of 
a  complete  transcript  he  shall  deliver  to  the 
respondent  a  copy  of  his  abstract  at  least 
thirty  days  before  the  cause  is  set  for  hear- 
ing and  shall  In  like  time  file  four  copies 
thereof  with  the  clerk  of  this  court  If  the 
respondent  is  not  satisfied  with  such  ab- 
stract he  shall  deliver  to  the  appellant  a 
complete  or  additional  abstract  at  least  fif- 
teen days  before  the  cause  Is  set  for  hear- 
ing, and  within  like  time  file  four  copies 
thereof  with  the  clerk  of  this  court  Ob- 
jections to  such  complete  or  additional  ab- 
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nraot  shall  be  filed  with  the  clerk  of  this 
court  wlthlB  five  days  after  serrice  of  each 
abstract  npon  the  appellant,  and  a  copy  of 
such  objections  shall  be  served  upon  the  ap- 
pellant in  like  time. 

Role  16.— ABSTRACTS ;  WHEN  FILED 
AXD  SERVED.  In  all  cases  where  a  com- 
plete transcript  Is  bronght  to  this  court  in 
the  first  instance,  the  appellant  shall  dellyer 
to  respondent  a  copy  of  his  abstract  of  the 
record  at  least  fifteen  days  before  the  day 
on  which  the  canse  is. set  for  hearing,  and 
file  foar  copies  thereof  with  the  clerk  of 
this  court  not  later  than  the  day  preceding 
the  one  on  which  the  canse  is  set  for  hear- 
ing. If  the  reqwndent  desires  to  file  a  fur- 
ther or  additional  abstract,  he  shall  deliver  to 
the  ajqpdlant  a  copy  thereof  at  least  five  days 
btfore  fbe  cause  Is  set  for  hearing,  and  file 
four  copies  thereof  with  the  clerk  of  this 
conrt  on  the  day  preceding  that  on  which 
the  cause  is  to  be  heard. 

Rule  17.— ABSTRACTS;  WHAT  THEY 
SHALL  CONTAIN.  The  abstracts  men- 
tioned in  rules  15  and  16  shall  be  printed  in 
fair  type,  and  shall  be  paged,  and  shall  have 
a  complete  index  at  the  end  thereof,  and 
shall  set  forth  so  much  of  the  record  as  is 
necessary  to  a  full  and  complete  understand- 
ing of  all  the  questions  presented  to  this 
court  for  decision.  Where  there  Is  no  ques- 
timi  made  over  the  pleadings,  or  over  deeds 
or  other  documentary  evidence,  it  shall  be 
sufficient  to  set  out  the  substance  of  such 
pleadings  or  documentary  evidence.  The 
evidence  of  witnesses  shall  be  stated  In  a 
narrative  form,  except  vrhen  the  questions 
and  answers  are  necessary  to  a  complete  un- 
derstanding of  the  evidence.  When  there  is 
any  question  made  over  the  pleadings,  or  as 
to  the  admissibility  or  legal  effect  of  any 
documentary  evidence,  the  pleadings  and 
such  documentary  evldoice  must  be  set  out 
in  full  with  the  Indorsements  thereon;  and 
in  all  other  respects  the  abstract  must  set 
forth  a  copy  of  so  much  of  the  record  as  is 
necessary  to  be  consulted  in  the  disposition 
of  the  assigned  errors. 

Rule  18.— COSTS  FOR  PRINTING  AB- 
STRACTS AND  RECORD.  Costs  will  not 
be  allowed  either  jjarty  for  any  abstract  filed 
in  ilea  of  a  full  transcript  under  section  2253, 
Rev.  St.  1889,  which  falls  to  make  a  full  pre- 
sentation of  all  the  record  necessary  to  be 
considered  In  disposing  of  all  the  questions 
arising  In  the  cause.  But  in  those  cases 
bronght  to  this  court  by  a  copy  of  the  Judg- 
ment, order  or  decree  Instead  of  a  full  tran- 
script, and  In  which  the  appellant  shall  file 
In  this  court  a  printed  copy  of  the  entire 
record  as  and  for  an  abstract,  costs  will  be 
allowed  for  printing  the  same  (unless  the 
conrt,  upon  an  inspection  of  the  record, 
should  become  satisfied  that  the  printing  of 
the  entire  record  was  unnecessary  for  a  full 


understanding  of  the  points  presented).  The 
affidavit  of  the  printer  shall  be  received  In 
every  case,  where  costs  may  properly  be 
taxed  for  printing,  as  prima  facie  evidence 
of  the  reasonableness  thereof;  and,  if  the 
adverse  party  objects  thereto,  such  objection 
shall  be  filed  within  ten  days  after  service 
of  notice  of  the  amount  of  such  charge. 

Rule  19.— BRIEFS,  WHEN  TO  BE  FIL- 
ED. In  all  civil  cases  the  appellant,  or  plain- 
tifT  in  error,  shall  file  with  the  derk  of  the 
court,  at  least  one  day  before  the  cause  is 
called  for  trial,  four  copies  of  a  brief,  con- 
taining: First  A  clear  and  concise  state- 
ment of  the  pleadings  and  facts  shown  by 
the  record.  Second.  An  enumeration  in  nu- 
merical order  of  the  points  or  legal  propo- 
sitions made  or  relied  on,  accompanied  by 
the  citation  of  authorities  supporting  each 
proposition.  Third.  If  he  so  elects,  an  argu- 
ment supporting  each  proposition  made  or 
relied  on. 

"The  appellant,  or  plaintiff  In  error,  shall 
also  deliver  a  copy  of  said  statement,  brief, 
points  and  authorities  to  the  attorney  for 
respondent,  or  defendant  in  error,  at  least 
twenty  days  before  the  day  on  which  the 
cause  Is  docketed  for  hearing,  and  counsel 
for  respondent,  or  defendant  in  error,  shall 
at  least  eight  days  before  the  cause  is  docket- 
ed for  hearing,  deliver  to  the  counsel  for  ap- 
pellant, or  plaintiff  In  error,  one  copy  of  his 
brief,  points  and  authorities  cited,  and  such 
further  abstract  of  the  record  as  he  may 
deem  necessary,  and  shall,  on  or  before  the 
day  next  preceding  the  day  on  which  said 
cause  is  docketed  for  hearing,  file  with  the 
clerk  of  this  court  four  copies  of  the  same; 
and  the  counsel  for  appellant,  or  plaintiff  lu 
error,  may,  if  he  desires,  within  five  days 
after  the  service  on  him  of  the  respondent's, 
or  defendant  in  error's,  abstract  and  brief 
as  aforesaid,  prepare,  file  and  serve,  a  reply 
thereto  hd  the  manner  aforesaid;  and  the 
evidence  of  the  service  of  such  abstracts, 
briefs,  i>olnt8  and  authorities,  as  above  re- 
quired, shall  be  filed  by  each  party  at  the 
time  of  filing  such  copies  with  the  clerk,  and 
all  abstracts  and  briefs  shall  be  nine  inches 
in  length  with  an  outside  margin  of  one 
and  one-half  inches  on  each  page." 

Rule  20.— BRIEFS  AFTER  SUBMISSION. 
After  a  cause  has  been  submitted,  or  has 
been  taken  as  submitted,  no  leave  to  file 
briefs  will  be  granted,  except  upon  good 
cause  shown.  Counsel  obtaining  such  leave 
will  be  required  to  serve  a  copy  of  his  brief  ' 
on  counsel  on  the  other  side,  who  shall  have 
five  days'  time  after  such  service  to  reply 
to  the  same.  Evidence  of  such  service  shall 
be  furnished,  as  required  by  the  preceding 
rule. 

Rule  21.  — CITING  AUTHORITIES  IN 
BRIEFS.  In  citing  authorities  In  support  of 
any  proposition  It  shall  be  the  duty  of  coun- 
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sel  to  give  the  names  of  the  principal  par- 
ties to  any  case  cited  from  any  report  of 
adjudged  cases,  as  well  as  the  number  of 
the  Tolume  and  the  page  where  the  same  will 
be  found ;  and  when  reference  is  made  to  a 
passage  In  any  elementary  work  or  treatise 
the  number  of  the  edition,  the  Tolume,  the 
chapter,  the  section,  the  paging  and  side 
paging    shall  be  set  forth. 

Rule  22.— APPELLANT'S  BRIEF  TO  AL- 
LEX3ED  ERROR  COMPLAINED  OF.  The 
brief  filed  on  behalf  of  appellant,  or  plain- 
tiff In  error,  shall  distinctly  and  separately 
allege  the  errors  committed  by  the  Inferior 
court,  and  no  reference  will  be  permitted  in 
the  oral  argument  to  errors  not  thus  spec- 
ified, nor  any  reference  by  either  counsel  to 
any  authority  not  cited  In  his  brief,  unless 
for  good  cause  shown  the  court  shall  other- 
wise direct. 

Rule  23.— PENALTY  FOR  FAILURE  TO 
COMPLY  WITH  RULE  16.  If  any  appel- 
lant, or  plaintiff  in  error.  In  any  drll  cause, 
shall  fall  to  comply  with  the  provisions  of 
rule  numbered  16  the  court,  when  the  cause 
Is  called  for  hearing,  will  dismiss  the  appeal 
or  writ  of  error,  or  at  its  discretion  con- 
tinue or  reset  the  cause  on  proper  terms. 
No  oral  argument  will  be  heard  from  any 
counsel  failing  to  comply  with  the  provisions 
of  rule  15,  unless  said  counsel  is  prevented 
from  filing  his  briefs  by  failure  of  opposing 
counsel  to  file  and  serve  their  briefs  In  the 
time  and  manner  prescribed  by  said  rule  15. 
No  counsel  shall  be  derived  of  oral  argu- 
ment when  prevented  from  complying  with 
rule  16  by  opposing  counsel. 

Rule  24.— AGREED  STATEMENT  OP 
CAUSE  OF  ACTION.  Parties  may,  in  the 
courts  of  first  instance,  agree  upon  any  state- 
ment of  the  cause  of  action,  the  defense  and 
the  evidence,  together  with  the  rulings  of 
the  court  thereupon,  and  the  exceptions  sav- 
ed to  any  rulings,  which  may  Intelligibly  pre- 
sent to  this  court  the  matters  intended  to  be 
reviewed;  and  this  statement,  with  a  cer- 
tificate by  the  Judge  before  whom  the  cause 
was  tried,  that  the  same  Is  a  substantial 
history  of  what  occurred  at  the  trial  of  the 
cause,  shall  be  treated  as  the  record  in  this 
court,  and  the  Judgment  rendered  in  the 
court  of  first  Instance  shall  be  affirmed  or 
reversed,  according  to  the  opinion  entertain- 
ed by  this  court  respecting  the  same. 

Rule  25.— MOTIONS  FOR  REHEARING. 
Every  motion  for  rehearing  should  be  found- 
ed on  suggestions  of  some  party  to  the  case, 
or  of  counsel,  pointing  out  distinctly  such 
grounds  of  error  as  are  claimed  to  exist  in 
the  Judgment  of  this  court  or  in  the  opinion 
delivered.  Such  motion  must  be  filed  within 
ten  days  after  delivery  of  the  opinion  of  the 
court,  and  a  copy  of  the  motion,  with  any 
brief   to   be   submitted   In   support   thereof. 


shall  be  served  upon  the  opposite  party  with- 
in the  same  period. 

Rule  26.— MOTION  FOR  AFFIRMANCE. 
On  motion  for  affirmance,  under  section 
3717,  Rev.  St.  1879,  as  amended  by  act  con- 
cerning practice  in  civil  cases,  approved 
March  24,  1883,  the  mere  fact  that  the  ap- 
pellant has  on  file,  or  presents  a  copy  of  the 
transcript,  at  the  time  such  motion  is  made, 
shall  not  of  itself  be  deemed  good  cause  with* 
in  the  meaning  of  said  laws. 

Rule  27.— ORAL  ARGUMENTS.  When  a 
cause  is  called  for  argument  the  appellant, 
or  plaintiff  in  error,  will  read  the  statement 
of  the  cause  prepared  by  htm;  the  defend- 
ant in  error,  or  respondent,  will  thereupon 
read  his  statement;  In  each  case  without 
comment  of  any  kind.  The  plaintiff  in  er- 
ror, or  appellant,  will  then  proceed  to  argue 
for  reversal  or  modification  of  the  judgment 
of  the  court  below;  the  defendant  In  error, 
or  respondent,  will  answer  him ;  and  the  ap- 
pellant, or  plaintiff  in  error,  will  reply  and 
close  the  argument  The  whole  time  con- 
sumed by  either  side,  in  the  statement  and 
argument,  shall  not  exceed  sixty  minutes, 
unless  the  court,  for  cause  shown  before  the 
commencement  of  the  argument  in  any  par- 
ticular case,  shall  otherwise  order.  Cross 
appeals  shall  be  treated  as  one  cause,  and 
the  plaintiff  In  the  trial  court  shall  be  enti- 
tled to  open  and  close  the  argument.  Coun- 
sel will  not  be  permitted  in  any  case  to  read 
to  the  court  a  written  or  printed  argument. 

Rule  28.— NOTICE  ON  MOTION  TO  DIS- 
MISS OR  AFFIRM.  A  party  in  any  cause, 
desiring  to  present  a  motion  either  to  dis- 
miss an  appeal  or  writ  of  error,  or  to  affirm 
the  Judgment  of  the  trial  court,  shall  notify 
the  adverse  party  or  his  attorney  of  record, 
by  telegram,  by  letter  or  by  written  notice 
of  his  proposed  proceeding.  When  said  ad- 
verse party  or  his  attorney  of  record  resides 
In  the  city  of  St  Louis,  such  notice  shall  be 
given  at  least  twenty-four  hours  before  the 
time  appointed  for  the  hearing  of  the  mo- 
tion ;  when  the  adverse  party  or  his  attorney 
of  record  resides  outside  the  city  of  St  Louis, 
twenty-four  hours'  additional  notice  for  each 
one  hundred  miles  shall  be  given ;  and  In  all 
cases  the  court  will  require  satisfactory  proof 
that  proper  notice  has  been  given. 

Rule  29.— APPEARANCE  OF  COUNSEL. 
The  counsel  who  represented  the  parties  In 
the  trial  court,  in  any  cause  coming  to  this 
court,  will  be  held  to  represent  the  same  par- 
ties, respectively,  in  this  court;  but  should 
other  counsel  be  engaged,  they  must  enter 
their  appearance  in  writing,  the  counsel  for 
the  appellant,  or  the  plaintiff  In  error,  ten 
days,  and  the  counsel  for  the  respondent  or 
the  defendant  In  error,  five  days  before  the 
first  day  of  the  term  to  which  the  appeal  or 
writ  of  error  is  returnable;  and  If  counsel 
are  employed  after  said  time,  their  appear- 
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ance  most  be  entered  a.s  soon  as  they  are  re- 
tained. Counsel  falling  to  comply  with  this 
rule  will  not  be  recognlssed  in  a  cause,  unless 
the  consent.  In  ^writing  of  the  counsel  of  the 
opposite  party,  to  sncb  aiq>earance,  be  filed 
with  tbe  clerk  ten  days  before  the  day  on 
which  the  cause  is  set  for  hearing.  Appear- 
ance may  be  entered  by  written  notice  to  the 
dertk  of  this  court  giving  the  name  and  ad- 
dress of  the  counsel.  Additional  counsel 
may  enter  their  appearance  at  any  time  be- 
fore the  cause  is   called  for  hearing. 

Rule  30. — ^In  -vlevf  of  the  rulings  of  the 
snpreme  court,  confining  the  jurisdiction  of 
this  court  In  issuing  original  remedial  writs 
to  such  cases  wbereln  it  has  appellate  Ju- 
risdiction, It  Is  ordered:  No  original  reme- 
dial writs,  excepting  such  as  are  in  aid  of 
the  aiqiellate  Jurisdiction  of  this  court  and 
excepting  also  -writs  of  habeas  corpus  and 
prohibition,  will  bereafter  be  Issued  by  this 
conrt  or  any  of  tbe  Judges  thereof,  except  In 
cases  where  tbe  application  of  such  writs 
can  not  be  eflfectually  presented  to  the  cir- 
cuit court  or  tbe  supreme  court,  or  some 
jndge  thereof.  Nor  will  any  writ  of  prohibi- 
tion be  Issued  In  any  case  whereof  the  su- 
preme conrt  bas  appellate  Jurisdiction. 

Role  31. — Gamlsbees  claiming  any  allow- 
ance In  tbls  conil:  must  do  so  on  or  before  a 
ilnal  submission  of  tbe  cause  on  briefs.  They 
■ban    accompany     tbe    claim   for   allowance 


with  a  sworn  statement  of  expaiditure  paid 
or  Incurred  upon  the  appeal. 

Rule  32.— WHEN  APPEAL  IS  RETURN- 
ABLE; CERTIFICATE  OP  JUDGMENT; 
TRANSCRIPT.  In  all  cases  where  appeals 
shall  be  taken  or  writs  of  error  sued  out  to 
this  court  after  August  1,  1906,  the  appellant 
shall  file  with  tbe  clerk  of  tbls  court  a  full 
transcript  or  in  lieu  thereof  a  certificate  of 
Judgment  as  proTlded  by  section  813,  Rev.  St. 
1899,  within  the  time  by  said  sections  provid- 
ed, and  the  date  of  the  allowance  of  the  ap- 
peal, and  not  the  time  of  filing  the  bill  of 
exceptions  after  the  appeal  is  granted,  shall 
determine  the  term  of  this  court  to  which 
such  appeal  is  returnable ;  and  when  the  ap- 
pellant for  any  reason  cannot  or  does  not 
file  a  complete  transcript,  he  shall  file  with- 
in the  time  allowed  by  said  section  of  the 
statutes  a  certificate  of  Judgment,  and  may 
thereafter  file  a  complete  transcript  and  ab- 
stract of  the  record,  or  simply  an  abstract 
of  the  record.  And  neither  the  fact  that  the 
supreme  court  nor  this  court  has  hereto- 
fore held  that  the. return  term  of  the  appeal 
is  to  be  determined  by  the  date  of  tbe  filing 
of  the  bill  of  exceptions,  nor  the  fact  that 
for  any  reason  a  complete  transcript  could 
not  be  filed  In  time  for  the  return  term  shall 
be  taken  as  an  excuse,  but  in  all  snch  cases 
the  appellant  shall  file  a  certificate  of  the 
Judgment  as  and  when  required  by  said  sec- 
tion 813,  Rev.  St  1889. 
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WALKER  7.  liUNDSTRUM. 


(Kansas  City  Court  of  Appeals. 
June  29,  1908.) 


Missouri. 


1.  OoNTRACTB  —  Actions  fob  Breach  — Dec- 

LAKATIOn      OF     LAW     —     QXTAUFIOATION     ON 

BieHT  TO  Recoveb. 

A  declaration  of  law  stated  substantially 
that  if  defendant  contracted  with  plaintiff  for 
certain  services  to  be  rendered  in  erecting  a 
building,  and  plaintiff  performed  such  services 
as  he  conld.  but  was  prevented  from  completing 
the  contract  bjr  defendant's  refusal  to  build, 
the  plaintiff  was  entitled  to  the  agreed  price, 

grovided  the  snit  was  not  brought  before  the 
nilding  would  have  been  completed  had  defend- 
ant proceeded  with  its  construction.  Held,  that 
the  language  of  the  proviso  only  qualified  plain- 
tiff's right  to  recover  on  the  contract,  and  did 
not  apply  to  a  case  of  quantum  meruit  as  con- 
tended by  defendant. 

2.  Same— Right  to  Recoveb  fob  Sebvices— 
Effect  of  Defendaht's  Refusal  to  Peb- 

FOBM. 

Wliere  a  party  to  a  contract  forbids  its  per- 
formance by  the  other  or  interferes  with  its  per- 
formance by  the  other  to  an  extent  amounting  to 
a  refusal  of  performance,  the  one  interfered 
with  may  recover  aa  if  he  had  performed  the 
eontract. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  11,  Contracts,  fg  1424^1434,  1508-1515.] 

Appeal  from  Circait  Court,  Javier  County; 
Howard  Gray,  Judge. 

Action  by  James  F.  Walker  against  N.  E. 
Lnndstrum.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

T.  C.  Tadlock  and  Frank  L.  Forlow,  for  ap- 
pelant.    H.  T.  Harrison,  for  respondent. 

BBOADDIJS,  P.  J.  This  Is  a  suit  by  plain- 
tiff to  recover  damages  for  breach  of  contract. 
He  was  employed  by  defendant  as  an  archi- 
tect In  forming  and  drawing  plans  and  speci- 
fications, and  making  estimates  for,  and  su- 
perintending, an  opera  house  building  at  Al- 
ba, Jaaper  county.  Mo.  Tbe  contract  was  en- 
tered into  in  September,  1906.  The  defend- 
ant was  to  pay  plaintiff  5  per  cent,  on  tbe 
estimated  cost  of  the  building,  which  accord- 
ing to  plaintiff's  statement  was  $10,0Q0,  ex- 
clusive of  the  heating  fixtures  and  fur- 
nishings. In  October  the  pencil  sketches  were 
completed,  the  plans  approved,  and  payment 
of  ISO  was  made  on  the  contract.  The  evi- 
dence fended  to  sliovr  that,  when  plaintiff  told 
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defendant  the  building  would  cost  $10,000,  he 
said  he  would  rather  It  would  not  cost  over 
that  sum,  but.  If  it  cost  even  $12,000,  he  could 
build  it  Defendant  afterwards  paid  plain- 
:tiff  tbe  additional  sum  of  $50  on  the  contract. 
He  employed  a  contractor  to  calculate  on  the 
cost  of  building  by  the  day,  and  ordered  some 
of  the  materials  for  the  work.  Soon  after  he 
left  with  two  car  loads  of  horses  for  the 
southern  market,  and  on  bis  return  In  De- 
cember refused  to  go  on  with  the  construc- 
tion of  tbe  building.  The  evidence  tends  to 
show  that  piaiutiff  held  himself  in  readiness 
to  go  on  with  the  work.  The  defendant's  evi- 
dence tends  to  show  that  the  estimated  cost 
of  tbe  building  was  not  to  exceed  $10,000, 
and  that  the  one  contemplated  by  plaintiff 
would  cost  $14,000.  Tbe  court  sitting  as  a 
Jury  found  for  plaintiff  and  rendered  a  Judg- 
ment for  $300,  from  which  defendant  ap- 
pealed. 

As  tbe  suit  was  upon  contract.  It  Is  tbe 
defendant's  contention  that  the  court  com- 
mitted error  in  giving  declaration  of  law  No. 
1.  It  Is  as  follows:  "The  court  declares  the 
law  to  be  that  If  it  believed  from  the  evi- 
dence that  tbe  defendant  entered  Into  a  con- 
tract with  tbe  plaintiff  to  render  services  for 
him  as  architect  In  forming  and  drawing 
plans  and  specifications,  and  making  an  es- 
timate for,  and  superintending  tbe  erection 
of,  an  opera  bouse  at  Alba,  Jasper  county. 
Mo.,  and  that  defendant  agreed  to  pay  plain- 
tiff the  sum  of  5  per  cent,  on  the  cost  there- 
of, that  plaintiff  drew  the  plans  and  speciflca- 
tious  and  made  an  estimate  of  the  cost  there- 
of, and  that  plaintiff  was  prevented  from 
completing  said  contract  by  the  refusal  of  de- 
fendant to  build  or  cause  to  be  built  said 
opera  house  building,  then  you  should  find 
for  the  plaintiff  for  the  sum  of  5  per  centum 
on  tbe  estimated  cost  of  said  building,  less 
$100  heretofore  admitted  as  a  credit  thereon, 
provided  If  tbe  court  further  finds  that  this 
suit  was  not  brought  before  the  building 
would  have  been  completed  had  the  defendant 
proceeded  with  the  construction  of  the  same." 
It  Is  the  claim  of  defendant  that  tbe  language 
"provided  •  •  •  that  this  suit  was  not 
brought  before  the  building  would  have  been 
completed,"  etc.,  applies  to  a  case  on  quantum 
meruit    We  cannot  see  why.    The  instruc- 
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tlon  bases  plaintUTs  right  to  recorer  on  tJbie 
contract,  and  not  for  services  had  and  re- 
ceived, and  the  language  referred  to  only 
qualifies  bis  right  to  recover  on  his  contract. 
The  court  tried  the  case  upon  the  theory,  as 
shown  by  the  instructions  on  both  sides,  that 
it  was  a  suit  for  damages  for  breach  of  con- 
tract. It  is  the  settled  law  of  this  state  that 
"where  a  party  to  a  contract  forbids  its  per- 
formance by  the  other,  or  interferes  with  its 
performance  by  the  other  to  an  extent  which 
amounts  to  a  refusal  of  performance,  the 
other  party  thus  Interfered  with  may  recov- 
er as  if  he  had  performed  his  contract"  Hal- 
pin  T.  Manny,  57  Mo.  App.  59;  Peck  &  Co.  v. 
Roofing  &  Corrugating  Co.,  96  Mo.  App.  212, 
70  S.  W.  189;  Boland  v.  Glendale  Quarry  Co., 
127  Mo.,  loc.  cit.  524,  30  S.  W.  151;  Halsey 
V.  Melnratb,  54  Mo.  App.  341. 

We  find  no  error  in  the  record.    Cause  af- 
firmed.   All  concur. 


RAY  V.  DODD  et  al. 

(Kansas  City  Court  of  AppcaU.     Missonri. 

June  29.  1908.) 

1.  Pleadino  — Amen OMEirr— New  Cause  of 
Action. 

A  petition  for  false  imprisonment,  charging 
that  a  commitment  was  iBsued  after  an  appeal 
bad  been  taken  and  a  sufficient  bond  given,  and 
not  charging  that  tlie  arrest,  trial,  and  convic- 
tion before  the  justice  were  illegal  and  without 
juriiidiction,  was  properly  not  permitted  to  be 
amended  so  as  to  charge  that  the  prosecution 
was  based  on  tin  offense  committed  in  a  different 
township  and  for  that  reason  the  justice  bad  no 
jurisdiction,  since  such  amendment,  if  made, 
would  substitute  one  cause  for  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §§  686-709.] 

2.  Cbimikal  Law— Effect  of  Afpeai,. 

A  justice  of  the  peace  had  no  jurisdiction 
to  issue  a  commitment  where  an  appeal  bad 
been  taken  and  a  sufficient  bond  given. 

3.  Offtcebs— Liabilities  fob  Official  Acts 
— jcrisdiction. 

The  rule  that  a  public  officer  is  not  re- 
sponsible for  a  judicial  determination,  however 
erroneous  and  however  malicious  the  motive, 
is  applicable  only  where  he  had  jurisdiction. 

Appeal  from  Circuit  Court,  Jasper  County; 
Howard  Gray,  Judge. 

Action  by  Charles  H.  Ray  against  Thomas 
Dodd  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.     Affirmed. 

H.  L.  Shannon  and  H.  A.  Fankersiey,  for 
appellant     T.  C.  Tadlock,  for  respondents. 

BROADDUS,  P.  J.  This  is  a  suit  for  false 
imprisonment.  The  allegations  of  the  peti- 
tion, in  substance,  are  that  the  defendant 
Thomas  Dodd,  a  Justice  of  the  peace  for 
Preston  township,  Jasper  county,  and  I.  Y. 
Byers,  of  said  township,  unlawfully  combin- 
ed together  for  the  purpose  of  depriving 
plaintiff  of  bis  liberty,  and  that  in  pursuance 
of  such  unlawful  combination,  the  said  Dodd 
on  the  23d  day  of  August,  1907,  issued  a 
certain  commitment  and  delivered  the  same 


to  the  defendant  Byers.  The  commitment 
omitting  caption  is  as  follows:  "Whereas, 
complaint  has  been  made  before  me,  a  Justice 
of  tbe  peace  of  said  county,  upon  the  oatb 
of  Fannie  Ray,  that  Chas.  H.  Ray  late  of 
the  county  of  Jasper  and  state  of  Missouri 
did  on  the  16th  day  of  August  1907,  com- 
mit an  assault  and  battery  upon  Fannie  Ray, 
and  whereas,  the  said  Chas.  H.  Ray  was 
brought  before  me  upon  a  warrant  duly  Is- 
sued upon  the  Information  of  H.  L.  Bright, 
assistant  prosecuting  attorney,  and  has  been 
examined  by  me  on  such  charge  and  required 
to  give  a  ball  In  the  sum  of  $200.00  for  bis 
appearance  before  the  circuit  court  of  said 
county,  on  the  first  day  of  the  next  term 
thereof,  which  requisition  he  has  failed  to 
comply  with,-  you  are  therefore  commanded 
to  receive  the  said  Chas.  H.  Ray  into  custody 
in  the  jail  of  the  county  aforesaid,  there  to 
remain  until  discharged  by  due  course  of 
law."  The  petition  recites  that  the  commit- 
ment was  delivered  to  the  defendant  Byers, 
who  arrested  plaintiff  and  delivered  him  to 
the  Jailer  of  the  county,  who  put  him  la 
prison  in  the  Jail.  And  it  is  further  alleged 
that  plaintiff  had  complied  with  the  said 
requisition  and  had  given  the  necessary  bond 
with  good  and  sufficient  securities  which  had 
been  approved  by  the  defendant  Dodd.  The 
defendants  pleaded  Justification,  in  that  they 
were  public  officials  and  acting  within  the 
scope  of  lawful  authority.  The  tacts 
brought  out  in  the  trial  were  that  plaintiff 
had  been  charged  by  bis  wife,  Fannie,  with 
an  assault  and  battery  uiKtn  her  person,  and 
that  she  made  affidavit  to  that  effect,  and 
that  a  warrant  was  duly  issued  by  defend- 
ant Dodd  for  his  arrest,  which  was  executed 
by  defendant  Byers,  who  brought  him  before 
the  Justice,  where  he  was  tried  and  found 
gull^  of  tbe  charge  and  his  punishment  as- 
sessed at  a  fine  of  $10;  that  be  appealed 
from  the  Judgment  of  tbe  Justice  to  the  cir- 
cuit court,  and  gave  a  good  and  sufficient 
bond  for  appearance  at  such  court,  which 
was  approved  by  defendant  Dodd;  and  that 
soon  thereafter  tbe  defendant  Dodd  Issued 
the  said  commitment  and  delivered  the  same 
to  the  defendant  Byers  who  arrested  plaintiff 
and  delivered  him  to  the  Jailer  of  the  county 
who  placed  him  In  Jail,  where  be  remained  a 
few  minutes,  when  he  was  released  at  the 
suggestion  of  his  attorney  on  the  ground 
that  he  had  not  been  surrendered  into  the 
hands  of  the  officer  by  his  securities  on  the 
appeal  bond.  It  was  shown  that  the  Con- 
stable Byers  made  an  effort  to  have  the 
securities  surrender  plaintiff  into  his  custody, 
but  that  they  did  not  accede  to  his  solicita- 
tions. It  sufficiently  appears  that  defendant 
Dodd  was  chargeable  with  the  knowledge  that 
plaintiff's  securities  had  made  no  request  to 
have  plaintiff  taken  Into  custody  when  he 
issued  said  commitment.  The  court  at  the 
instance  of  defendants  gave  an  instruction 
to  the  Jury  to  find  for  defendants,  whereupon 
plaintiff  took  a  nonsuit,  and,  after  taking 
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■n  necessary  stefps,  brings  his  case  here  by 
appeal. 

thnlng  the  trial  plaintiff  asked  leare  to 
file  an  amended  petition,  setting  up  that  the 
proceedinga  against  plaintiff  before  defend- 
ant Dodd  were  based  on  an  offense  alleged 
to  taaye  been  committed  by  plaintiff  In  an- 
otber  and  different  township  from  Preston, 
which  tact  was  Imown  to  defendants  at  the 
dme.  and  for  that  reason  the  Justice  had  no 
jmisdlctlon  to  try  the  case.  The  request  of 
plaintiff  the  court  refused,  and  we  think 
properly,  for  the  amendment  would  have  the 
effect  of  creating  a  different  issue  alto- 
gether on  a  different  cause  of  action.  The 
petition  does  not  charge  that  the  arrest, 
trial,  and  conviction  of  plaintiff  before  the 
justice  was  illegal,  and  without  jurisdiction, 
but  that  the  commitment  issned  after  be  had 
taken  an  appeal  and  given  a  sufficient  bond, 
and  his  incarceration  In  jail  thereunder  was 
illegal.  It  was  an  effort  to  substitute  one 
cause  of  action  for  another. 

We  do  not  agree  with  the  defendants'  con- 
tention that  they  were  not  liable  as  they 
were  acting  under  lawful  authority.  The 
Justice  had  no  Jurisdiction  to  issue  the  com- 
mitment, and.  as  it  was  void,  it  did  not 
Justify  the  constable  in  mailing  the  nrrest. 
It  is  the  law  "that  no  public  officer  is  re- 
jiponslble  in  a  civil  suit  for  a  Judicial  deter- 
mination, however  erroneons  It  may  be,  and 
however  malicious  the  motive  which  produc- 
ed It.  •••  It,  of  course,  only  applies 
where  the  Judge  or  officer  had  jurisdiction  of 
the  particular  case,  and  was- authorized  to 
determine  it."  Reed  v.  Conway,  20  Mo.  23; 
Patzaek  v.  Von  Gerichten,  10  Mo.  App.  424. 
This  seems  to  be  the  view  taken  of  the  law 
In  an  the  courts  of  the  country.  But  plain- 
tiff failed  to  make  out  a  case  under  his 
petition,  in  that  he  did  not  prove  that  de- 
fendants formed  a  conspiracy,  or  that  there 
was  any  union  of  purpose,  to  unlawfully 
impripon  the  plaintiff. 

The  cause  is  affirmed.    All  concur. 


BARBER  ASPHALT  PAVING  CO.  et  al.  v. 
FIELD  et  al. 

(Kaneas  City  Court  of  Appeals.     Missouri. 
June  29,  1908.) 

Costs  —  Stbnographeb'b  Feb  —  "Tbiai."  — 

What  Constitutes. 
Bev.  St.  1809,  §  10,116  (Ann.  St.  1906,  p. 
4606),  provides  that  in  every  case  tried, 
*  *  *  where  an  official  stenographer  is  ap- 
pointed, the  clerk  of  said  court  sliall  tax  up  the 
imm  of  three  dollars."  Section  690  (pa^e  700) 
prorides  that  "a  trial  is  the  judicial  examination 
of  the  issnes  between  the  parties,  whether  they 
lie  isso^  of  law  or  fact."  Held,  that  the  hear- 
inc  and  prantiD);  of  a  motion  for  judgment  on  a 
•tipniation  to  abide  the  final  result  of  another 
case,  and  the  examination  of  the  stipulation 
and  the  pleadings  in  order  to  render  judgment, 
m»  not  a  "trial."  and  that  the  stenographer's 
tw>  was  improperly  charged. 

lEi  Note.— For  other  definitions,  see  Words 
tnd  Phrases,  rol.  8,  pp.  7095-7103,  7821.] 


Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  O.  Park,  Judge. 

Action  by  the  Barber  Asphalt  Paving  Com- 
pany against  Richard  H.  Field  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.     Reversed  and  remanded. 

See  97  S.  W.  182. 

R.  H.  Field,  for  appellants.  C9iarles  W. 
€lerman.  County  Goonselor,  for  respondents. 

BROADDUS,  P.  J.  This  is  an  appeal  from 
a  Judgment  of  the  Jackson  county  circuit 
court  against  defendants  for  certain  costs. 
The  history  of  the  ease  is  as  follows:  Pre- 
vious to  May  8,  1902,  there  were  pending  In 
the  circuit  court  of  Jackson  county  three 
suits  of  the  Barber  Asphalt  Company  against 
Richard  Field  and  Annie  C.  Field,  numbered, 
respectively,  2,388,  1,017  and  2,393.  On  that 
date  a  Judgment  bad  already  been  rendered 
in  No.  2,388,  and  It  was  agreed  by  the  parties 
that  defendants  should  appeal  No.  2,388,  and 
that  the  other  cases  should  abide  the  final  re- 
sult in  that  case,  and  that.  If  It  was  affirm- 
ed, "the  judgment  shall  be  entered  by  the 
snid  circuit  court  In  said  suits  numbered 
1,017  and  2,393  In  favor  of  the  plaintiff  In 
each  of  said  suits,  respectively,  according 
to  the  prayer  of  the  petition."  The  judgment 
in  the  case  appealed  was  affirmed  by  the  Su- 
preme Court  of  the  state,  and  finally  the  Su- 
preme Court  of  the  United  States.  27  Sup. 
Ct.  782,  51  L.  Ed.  328.  On  June  20,  1907,  the 
plaintiff  i)avlng  company  filed  a  motion  in 
this  cause  for  judgment  for  the  amount  of 
the  special  tax  bill  In  suit  and  for  costs,  as 
per  the  said  stipulations  of  May  8,  1002.  On 
Juno  28th  next  following  the  court  made  an 
order  sustaining  said  motion,  and  rendered 
Judgment  for  plaintiff  for  the  amount  of  said 
tax  bill,  interest,  and  costs  of  the  suit. 
Among  the  Items  of  costs  taxed  was  the  sum 
of  $S.25  for  21  continuances  and  $3  for 
stenographer's  fee.  Mr.  Gorman  the  coun- 
ty counselor.  In  open  court  stated  that  no 
claim  would  be  made  for  the  $5.25  for  the  21 
continuances,  and  filed  a  statement  of  the 
clerk  of  the  court  that  that  item  had  been 
abated  and  stricken  from  the  Judgment  for 
costs. 

The  only  remaining  question  before  the 
court  is  whether  the  $3  item  for  stenograph- 
er's fee  is  a  legitimate  charge  of  costs  in  the 
case,  for  which  the  defendants  are  liable. 
Section  10,116.  Rev.  St.  1899  (Ann.  St  1906, 
p.  4G08),  provides  as  follows:  "In  every  case 
tried,  except  for  the  collection  of  delinquent 
or  back  taxes,  in  any  circuit  court  or  divi- 
sion thereof,  where  an  official  stenographer 
Is  appointed,  the  clerk  of  said  court  shall 
tax  up  the  sum  of  three  dollars,  to  be  col- 
lected as  other  costs,  and  paid  by  said  clerk 
into  the  county  treasury,  toward  reimbursing 
the  county  for  the  compensation  allowed  such 
stenographer  as  hereinbefore  provided."  The 
claim  of  the  defendants  is  that  there  was  no 
such  trial  as  the  statute  contemplates.    The 
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plaintiff,  Instead  of  awaiting  the  call  of  the 
case  on  the  docket  for  trial,  proceeded  by 
motion,  at  which  time  defendants  objected  to 
the  hearing  of  the  motion,  and  asked  for  a 
hearing  on  the  Issues  raised  by  their  answer. 
The  court,  however,  disregarded  defendants' 
request  and  proceeded  to  render  judgment  as 
per  the  stipulations.  The  county  counselor 
Insists  that  the  hearing  of  the  motion  was  a 
trial,  for  the  reason  that  the  court  was  com- 
pelled to,  and  did,  examine  the  stipulations, 
in  order  to  ascertain  the  terms  of  the  agree- 
ment and  to  examine  the  pleadings  in  order 
to  ascertain  the  amount  of  the  tax  bill  in 
suit.  In  order  to  render  its  Judgment;  that 
is  to  sny,  that  the  court  had  to  examine  the 
stipulations  and  the  pleadings  In  order  to  Ju- 
dicially render  a  correct  judgment  The  trial 
contemplated  in  said  section  10,116  is  that  as 
defined  in  section  690  of  the  statute,  viz.:  "A 
trial  is  the  Judicial  examination  of  the  is- 
sues between  the  parties,  whether  they  be 
issues  of  law  or  fact"  The  Supreme  Ctourt, 
in  construing  the  word  "trial,"  quoted  from 
the  definition  made  by  the  Massachusetts 
court,  and  adopted  by  Bouvier,  to  be  "the 
examination  before  a  competent  tribunal  ac- 
cording to  the  laws  of  the  land  of  the  facts 
put  in  Issue  in  a  cause,  for  the  purpose  of 
determining  such  issue."  And  a  similar 
quotation  is  made  from  Black's  Law  Diction- 
ary. And  In  the  application  the  court  made 
to  the  case  under  consideration  it  was  held 
that:  "In  case  of  default  in  pleading  there 
can  be  no  issues  to  be  tried,  and  no  trial  can 
be  had,  within  the  meaning  of  the  term  as 
given  in  the  books  and  as  understood  by  the 
profession."  And  so  it  is  held  In  Breed  v. 
Hobart,  187  Mo.  140,  86  S.  W.  108,  and  other 
cases.  In  this  case  there  was  no  Issue  to  be 
tried.  The  Judgment  was  rendered  by  con- 
sent, or  by  agreement,  as  provided  in  the 
written  stipulations. 
Reversed  and  remanded.    All  concur. 


BLI/ETT-KENDALL   SHOE  CO.  v.  WEST- 
ERN STORES  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 
June  29,  1908.) 

COBPOBATIONS  —  tjLTBA      VIBE8      CONTBACT  — 
CONSIDEBATION. 

Defendant  corporation,  formed,  according 
to  its  articles,  for  buying  and  selling  merchan- 
dise, guaranteed,  merely  as  an  accommodation 
to  a  customer  indebted  to  it,  payment  for  any 
merchandise  plaintiff  might  sell  such  customer. 
Beld,  that  the  contract,  ultra  vires  under  Rev. 
St  1889,  S  2508,  providing  that  no  corporation 
shall  engage  in  business  other  than  expressly 
authorized  in  its  charter,  or  the  laws  under 
which  it  was  organized,  was  without  considera- 
tion, and  so'  unenforceable. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  {  1815.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  H.  L.  McCune,  Judge. 

Action  by  the  Ellett-Kendall  Shoe  Company 
■gainst  the  Western  Stores  Company.    Judg- 


ment for  defendant,  and  plaintiff  appeals. 
AfiJrmed. 

E.  E.  Aleshire,  R.  T.  Herrick,  and  S.  S. 
Oundlach,  for  appellant  Gage,  Ladd  6c  Small, 
for  respondent 

JOHNSON,  J.  Action  brongbt  before  a 
justice  of  the  peace  on  a  contract  of  guaran- 
ty signed  by  defendant,  a  business  corpora- 
tion, incorporated  in  1897,  under  article  8,  c. 
42,  Rev.  St.  18S9.  A  jury  was  waived  in  the 
circuit  court  where  the  case  was  taken  by  ap- 
peal and  judgment  was  entered  for  defend- 
ant   Plaintiff  appealed. 

There  is  no  serious  controversy  over  the 
facts.  Plaintiff,  a  corporation,  Is  a  wholesale 
merchant  In  Kansas  City.  The  Jopiln  Co-op- 
erative Stores  Company,  another  corporation, 
was  a  retail  merchant  at  Jopiln,  and  in  May, 
1906,  applied  to  plaintiff  for  credit  on  a  bill 
of  merchandise  It  desired  to  purchase.  Plain- 
tiff required  security,  and  the  Jopiln  Com- 
pany offered  defendant  as  guarantor.  Plain- 
tiff's credit  man  then  telephoned  Mr.  Shelley, 
the  president  of  defendant  company,  and  was 
informed  that  defendant  was  willing  to  guar- 
anty the  payment  of  the  account  Thereup- 
on, the  following  written  Instrument  was  ex- 
ecuted and  delivered  by  defendant  to  plain- 
tiff: "Dated  this  18th  day  of  May,  1906. 
Ellett-Kendall  Shoe  Company,  Kansas  City, 
Missouri:  For  and  In  consideration  of  the 
sum  of  one  ($1.00)  dollar  to  me  in  band  paid, 
the  receipt  of  whlc^  is  hereby  acknowledged, 
and  in  consideration  of  my  desire  to  give 
Jopiln  Co-op.  Store  Co.  credit  with  you,  I 
hereby  authorize  you  to  give  them  credit  for 
all  bills  of  goods  which  they  may  purchase 
of  you  until  I  notify  you  in  writing  to  the 
contrary,  limit  of  $1,000.00.  I  hereby  agree 
to  pay  said  bills  at  such  time  after  maturity 
thereof  as  you  may  notify  me  of  any  failure 
on  their  part  to  pay  same.  I  waive  notice  of 
your  acceptance  of  this  guaranty,  and  of  any 
and  all  sales  and  shipments  made  by  you  to 
said  Joplin  Co-op.  Store  Co.,  and  you  may, 
without  notice  to  me,  extend  time  of  payment 
from  time  to  time  and  take  time  notes  there- 
for. Western  Stores  Co.  By  Geo.  M.  Shel- 
ley, Pt." 

Plaintiff  then  sold  and  delivered  the  mer- 
chandise to  the  Joplin  Company,  and,  being 
unable  to  collect  the  account  (of  $289.07) 
from  that  company  when  It  matured,  demand- 
ed payment  of  defendant,  and  followed  the 
refusal  of  the  demand  with  the  bringing  of 
this  suit.  No  formal  answer  was  filed,  but 
the  defense  urged  In  the  circuit  court  and 
here  is  that  the  attempt  of  defendant  to  guar- 
anty the  account  was  ultra  vires  and  void. 
As  before  stated,  defendant  was  incorporat- 
ed under  the  statutes  relating  to  manufacture 
ing  and  business  companies. '  Its  articles  of 
Incorporation  state:  "This  corporation  Is  form- 
ed for  the  purpose  of  buying,  selling  and  ex- 
changing goods,  wares  and  merchandise  of 
every  description."  Its  capital  stock  Is  $100,- 
000,  divided  Into  1,000  shares  of  the  par  value 
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of  $100  eacb,  all  except  two  of  the  shares  be- 
ing owned  by  Geo.  M.  Shelley,  Its  president. 
Its  board  of  directors  Is  composed  of  three 
oiemberB,  and  It  appears  that  the  execution 
of  the  contract  under  consideration  was  not 
aothorized  or  ratified  by  the  board  in  any' 
Eianner.  At  the  time  of  the  tntnsaction  with 
plaintiff,  the  Joplin  Company  was  a  customer 
of  defendant,  and  was  Indebted  to  it  In  a 
large  amount.  Defendant  received  no  con- 
pMeratlon  for  the  guaranty,  but  gave  It  as 
an  accommodation  to  Its  customer. 

If  this  were  a  case  where  the  defendant 
cori»ratlon  bad  entered  Into  an  ultra  vires 
rontraet  which  had  for  Its  object  the  confer- 
ring of  some  benefit  on  the  corporation  and 
tbe  contract  bad  been  executed  by  the  other 
party,  the  decisions  in  this  state  relied  on  by 
plaintiff  wonld  be  in  point  In  such  cases  it 
lias  been  said  on  a  number  of  occasions  that 
""tlie  defense  of  ultra  vires  is  not  open  to  a 
corporation  where  the  contract  has  been  ful- 
ly executed  on  the  part  of  the  other  contract- 
ing party,  and  Is  not  expressly  prohibited  by 
taw."  Grobmann  v.  Brown,  68  Mo.  App.  630 ; 
City  of  Goodland  v.  Bank,  74  Mo.  App.  365 ; 
Winscott  V.  Investment  Co.,  63  Mo.  App.  867. 
The  case  In  hand  belongs  to  a  different  class, 
Md  Is  controlled  by  a  different  rule.  Here 
tlie  contract  was  in  no  sense  for  the  benefit 
of  defendant,  and  was  executed  solely  for  the 
benefit  of  another.  No  ctiarge  of  fraud  or 
mala  fides  is  lodged  against  defendant,  nor 
is  any  shown  in  the  evidence.  Consequently, 
vblle  tbe  fact  that  tbe  Joplin  Company  was 
a  customer  and  debtor  of  defendant  doubtless 
influenced  Mr.  Shelley  to  sign  tbe  contract, 
it  did  not  constitute  a  consideration,  in  the 
legal  meaning  of  that  term,  for  tbe  execution 
of  the  contract  by  the  corporation. 

That  the  contract  is  ultra  vires  Is  mani- 
fest. Section  2508,  Rev.  St  1889,  expressly 
proTides  "that  no  corporation  shall  engage  in 
bminess  other  tban  that  expressly  authorized 
in  its  charter  or  the  laws  under  which  It 
may  have  been  or  may  hereafter  be  organ- 
ixed."  Defendant  had  no  authority  under  Its 
rharter,  either  express  or  implied,  to  sign 
accommodation  paper,  or  to  become  surety 
or  goarantor  for  another.  "A  contract  of  a 
corporation  which  is  ultra  vires  In  the  prop- 
er sense — that  is  to  say,  outside  the  objects 
of  its  creation  as  defined  in  the  law  of  Its 
organization  and,  therefore,  beyond  the  pow- 
ers conferred  upon  It  by  the  Iieglslature — is 
not  voidable  only,  but  wholly  void,  and  of  no 
legal  effect  The  objection  to  the  contract  Is 
not  merely  that  the  corporation  ought  not  to 
liave  made  it,  but  that  it  could  not  make  it 
The  contract  cannot  be  ratified  by  either  par- 
ty, because  it  could  not  have  been  authorized 
by  either.  No  performance  on  either  side  can 
give  the  unlawful  contract  any  validity,  or 
be  tte  foundation  of  any  right  of  action  up- 


on It"  Central  Trans.  Co.  v.  Pullman  Palace 
Car  Co.,  13»  U.  S.  59-60,  11  Sup.  Ct  478,  488, 
35  L.  Ed.  55. 

There  Is  no  consideration  of  equity  which 
may  be  Invoked  successfully  by  plaintiff  to 
relieve  it  from  the  operation  of  the  principle 
quoted.  Not  only  was  the  contract  devoid 
of  any  benefit  to  defendant,  and  therefore 
clearly  extrinsic  to  the  purposes  of  Its  crea- 
tion, but  plaintiff  must  be  presumed  to  have 
known  of  the  limitations  of  the  powers  de- 
fendant might  exercise  under  its  charter,  and 
therefore  must  be  said  to  have  entered  know- 
ingly into  an  ultra  vires  contract  We  find 
in  MeCormlck  v.  Bank,  165  U.  S.  538,  17  Sup. 
Ct  433,  41  L.  Ed.  817,  a  statement  of  the  doc- 
trine of  ultra  vires  very  pertinent  to  the 
situation  before  us:  "The  doctrine  of  ultra 
vires,  by  which  a  contract  made  by  a  corpo- 
ration beyond  the  scope  of  Its  corporate  pow- 
ers is  unlawful  and  void  and  will  not  support 
an  action,  rests,  as  this  court  has  often  rec- 
ognized and  affirmed,  upon  three  distinct 
grounds:  The  obligation  of  any  one  contract- 
ing with  a  corporation  to  take  notice  of  the 
legal  limits  of  powers;  the  interest  of  the 
stockholders  not  to  be  subject  to  risks  which 
they  have  never  undertaken ;  and,  above  all, 
the  interest  of  tbe  public  that  the  corpora- 
tion shall  not  transcend  tbe  powers  conferred 
upon  it  by  law." 

The  last  of  these  reasons  by  far  Is  the 
strongest  Considerations  of  public  safety 
Imperatively  demand  that  corporations  of  all 
classes  be  held  strictly  within  the  limits  of 
their  cbarter  rights  and  powers,  and  that 
their  unlawful  contracts  be  pronounced  void 
in  all  cases  except  those  falling  within  the 
principle  that  "A  man  who  enjoys  a  privilege 
has  no  right  to  say  that  because  he  ought  not 
to  have  enjoyed  It  he  will  not  pay  for  it" 
City  of  Goodland  v.  Bank,  supra.  The  con- 
tract under  consideration  is  void  and  cannot 
serve  as  tbe  foundation  of  a  cause  of  action. 
The  views  expressed  and  conclusion  reached 
are  supported  abundantly  by  authority.  La- 
fayette Bank  v.  Stoneware  Co.,  2  Mo.  App. 
299;  First  National  Bank  of  Moscow  v. 
American  Nat  Bank,  173  Mo.  153,  72  8. 
W.  1059;  The  Newland  Hotel  Co.  v.  Furni- 
ture Co.,  73  Mo.  App.  135;  State  ex  rel.  v. 
Lincoln  Trust  Co.,  144  Mo.  562,  46  S.  W.  593; 
Kansas  City  v.  O'Connor,  82  Mo.  App.  655; 
Anglo-American  Co.  v.  Lombard,  132  Fed. 
721,  68  C.  C.  A.  89;  Scott  v.  Banker's  Union, 
73  Kan.  575,  85  Pac.  604;  Nat  Park  Bank 
V.  German-American  Co.,  116  N.  Y.  281,  22 
N.  E.  567,  5  L.  R.  A.  673;  Nat  Bank  of 
Newport  v.  Snyder,  117  App.  Div.  370,  102  N. 
Y.  Supp.  478;  California  Bank  v.  Kennedy, 
167  U.  S.  362,  17  Sup.  Ct  831,  42  L.  Ed.  198; 
N.  T.  Firemen's  Insurance  Co.  v.  Eby,  5 
Conn.  560,  13  Am.  Dec.  100. 

Tbe  judgment  is  afllrmed.    All  concur. 
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(Kanaaa  City  Coart  of  Appeals.     Missoari. 
June  29,  1908.) 

1.  Pmadino— Petition— CoNSTBUCTioN. 

The  averments  of  a  petition  must  be  Iit>ei^ 
ally  construed  in  aid  of  toe  cause  of  action  al- 
leged,  wliere  defendant  lias  not  demurred,  bat 
has 'answered  to  tlie  merits. 

(Ed.  Note.— For  caRen  in  point,  see  Cent  Dlfr 
vol.  39,  Pleading,  §{  66-75.] 

2.  Master  and  Servant— Injuries  to  Serv- 
ant—Fellow  Servants  —  Incompktenct— 
Petition— Proximate  Cause. 

Plaintiff,  a  stripper  in  a  telephone  pole 
yard,  was  injured  b^  a  pole  jjetng  carelessly  roil- 
ed from  a  pile  agamst  him  by  a  fellow  servant 
known  as  a  "knbtter."  Plaintiff's  petition 
charged  that  the  knotter  was  habitually  careless, 
negligent,  and  grossly  incompetent;  that  his 
uniitnesa  for  the  position  was  known  to  defend- 
ant, but  his  employment  was  continued ;  that 
he  negligently  and  careleasl:^  rolled  the  pole 
which  struck  and  injured  plaintiff;  that  plain- 
tiff was  required  to  work  in  an  unsafe  place,  and 
that  the  injury  was  the  result  "of  the  wrongful 
acts  of  defendant  aforesaid."  Beld,  that  the 
petition  sufficiently  cliarged  that  plaintiff's  in- 
jury was  caused  by  defendant's  negligence  not 
only  in  furnishing  plaintiff  an  unsafe  place  in 
which  to  work,  but  also  in  requiring  plaintiff 
to  work  with  an  incompetent  fellow  servant. 

SEA.  Note.— For  cases  in  point,  st^e  Cent.  Dig, 
.  34,  Master  and  Servant,  H  816-836.] 

8.  Savb}— Cause  of  Action— Elements. 

Where  plaintiff  was  injured  by  the  negli- 
gence of  a  fellow  servant,  be  mast  prove,  in 
order  to  establish  a  cause  of  action  against  the 
master,  that  the  servant  whose  negligence  caus- 
ed the  injury  was  incompetent ;  that  the  injury 
was  caused  by  such  incompetency;  that  the 
incompetency  was  known,  or  by  the  exercise  of 
reasonable  care  could  have  been  known,  to  the 
master,  and  that  the  master,  after  actual  or 
constractiTe  notice  of  such  fact,  negligently  re- 
tained the  servant  in  his  employment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {(  334-351.] 

4.  Same— Evidence. 

That  plaintiff's  fellow  servant  was  negli- 
gent in  one  instance  does  not  even  tend  to  prove 
nis  incompetency. 

raid.  Note.— For  eases  in  point,  see  Cent.  Dis 
vol.  34,  Master  and  Servant,  S§  930,  935.] 

5.  Sake. 

The  alleged  incompetency  of  plaintiff's  fel- 
low servant  by  whose  alleged  negligence  plaintiff 
was  injured  cannot  be  proved  by  the  injurious 
act  of  which  complaint  is  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  fg  930,  935.] 

6.  Same- "Incompetency." 

Incompetency  of  a  servant  for  whose  negli- 
gence the  master  may  be  liable  is  a  state  or 
condition  the  existence  of  which  most  be  shown 
by  other  facts  and  circumstances,  and  a  serv- 
ant may  be  regarded  as  incompetent  when  be 
is  incapacitated  either  by  physical  or  intellectu- 
al deficiencies  from  properly  performing  the 
duties  of  hUi  position. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  g{  934-951. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3507-8510.] 

7.  Samb— Evidence— Prior  Specific  Acts. 

Prior  specific  acts  of  negligence  are  admis- 
sible to  show  the  incompetency  of  plaintiffs 
feflow  servant,  by  whose  alleged  negligence 
plaintiff  was  injured. 

SSd.  Note.— For  cases  in  point,  see  C^-nt.  Dig, 
84,  Master  and  Servant,  U  930,  935.] 


8.  Sake— Disease. 

Evidence  that  plaintifTs  fellow  servant  In 
a  telephone  pole  yard  was  subject  to  epileptic 
(its  which  luid  affected  his  mental  capacity  was 
admissible  to  show  his  incompetency  to  perform 
the  work  required  of  him,  though  there  was  no 
evidence,  that  he  was  suffering  from  a  paroxysm 
at  the  time  plaintiff  was  injured  by  lus  alleged 
negligence. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   John  O.  Park,  Judge. 

Action  by  George  W.  Tucker  against  the 
Missouri  &  Kansas  Telepiione  Company. 
Judgment  for  plalntUf,  and  defendant  ap- 
peals.   Affirmed. 

Battle  McArdie  and  Gieed,  Hunt,  Palmer 
&  Gleed,  for  appellant.  Burnham  &  Brew- 
ster, for  respondent 

JOHNSON,  J.  Action  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  defendant  in  the 
employment  and  retention  in  service  of  an 
incompetent  servant  whose  negligence  was 
the  Immediate  cause  of  the  Injury.  Verdict 
and  Judgment  were  for  plaintiff  in  the  sum 
of  $3,000,  and  defendant  appealed. 

Defendant  is  engaged  in  the  telephone  busi- 
ness in  Kansas  City,  and  at  the  time  of  the 
Injury,  June  1,  1905,  maintained  a  "pole 
yard,"  where  it  prepared  poles  for  installa- 
tion in  its  telephone  lines.  A  gang  of  labor- 
ers, among  them  plaintiff,  was  employed  in 
this  work.  Poles  received  in  the  yard  were 
piled  horizontally  and  afterwards  were  dress- 
ed near  the  pile  in  whoch  they  had  been 
placed.  First,  a  workman  called  a  "knot- 
ter" would  roll  one  from  the  pile,  using  a 
canthook  for  that  purpose,  and  wofild  chop 
off  the  knots  with  an  axe.  Then  the  pole 
would  be  laid  on  trestles  where  other  work- 
men, called  "shavers"  would  strip  off  the 
bark  and  make  the  pole  smooth.  Plaintiff 
was  employed  In  the  latter  capacity,  and  was 
at  work  near  a  lot  of  long,  heavy  poles  which 
had  l>een  laid  against  a  fence  in  a  pile  10  or 
12  feet  high  and  15  or  16  feet  deep  at  its 
base  line.  His  position  (directed  by  the  fore- 
man) placed  bim  with  his  back  towards  the 
pile  and  where  he  might  be  struck  by  the  roll- 
ing of  a  pole  pulled  down  therefrom.  To 
guard  against  Injury  from  such  cause  to  the 
men  shaving  the  poles,  it  was  made  the  duty 
of  the  "knotter"  to  call  out  a  warning  be- 
fore he  started  to  bring  down  a  pole  In  order 
that  they  might  leave  their  positions  for  plac- 
es of  safety.  The  evidence  of  plaintiff  tends 
to  show  that  he  was  injured  by  being  struck 
on  the  leg  by  a  rolling  pole  which  the  "knot- 
ter" negligently  started  without  giving  any 
warning.  It  is  alleged  in  the  petition  that 
the  "knotter"  was  a  "careless,  negligent, 
reckless,  and  grossly  incompetent  man,"  that 
his  habitual  carelessness  and  Incompetency 
had  t>een  known  to  defendant;  that  on  a 
number  of  prior  occasions  be  had  rolled  down 
poles  without  warning  the  men,  and  thereby 
had  threatened  them  with  great  injury ;  that 
the  men  had  complained  repeatedly  to  de- 
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fendant  of  bis  carelessness,  bat  tbat  "defend- 
ant neKligemtly  kept  the  said  Charles  Tyner 
In  its  emplo7  and  engaged  in  the  above-de- 
scribed work  after  It  knew,  or  by  the  exer- 
cise of  ordinary  care  stioald  bare  known, 
that  he  was  careless,  n^Ugent,  reckless,  and 
grossly  incompetent,  and  of  the  careless  and 
negligent  manner  in  which  he  performed  his 
dnties  in  and  about  said  work ;  and  that  he 
was  not  a  safe  and  suitable  person  to  work  In 
said  position,  and  that  he  was  liable  to  Injure 
some  of  his  fellow  workmen  by  the  careless 
and  negligent  manner  in  which  be  handled 
said  poles."  Farther,  It  is  alleged  "that, 
while  plaintiff  and  tiis  companions  were  en- 
gaged in  said  work  at  said  place  at  the  foot 
of  said  pile  of  poles,  said  Charles  Tyner  care- 
lessly, negligently,  and  recklessly  rolled  a 
pole  from  the  top  of  said  pile  wlthont  first 
giving  any  warning  to  the  men  below.  Includ- 
ing the  plaintiff :  that  said  pole.struck  plain- 
tiff, and  plalntUTs  right  leg  was  thereby 
broken  and  dislocated,  *  *  *  tbat  the 
defendant  carelessly  and  negligently  failed  to 
famish  plaintiff  and  his  companions  a  rea- 
sonably safe  place  in  which  to  work;  that 
ttie  place  famished  plaintiff  and  his  com- 
panions in  which  to  work  was  dangerous  and 
onsafe  in  this,  to  wit.  It  was  so  close  to  said 
pUe  of  poles  that  persons  working  at  said 
place  were  in  constant  danger  of  being  struck 
by  said  poles  rolling  from  the  top  of  said 
pile,  •  •  •  that  he  lias  been  damaged  by 
the  wrongful  acts  of  the  defendant  aforesaid 
in  the  sum  of  ten  thousand  dollars,"  etc. 

Several  members  of  the  gang  of  workmen 
who  were  introdnced  as  witnesses  by  plaintiff 
testified  to  prior  negligent  acts  of  a  similar 
nature  committed  by  the  "knotter,"  and  fur- 
ther testified  that  complaints  of  his  careless- 
ness were  made  at  different  times  by  the  men 
to  the  foreman  who  reproved  the  delinquent 
and  threatened  to  discharge  him.  But  the 
greatest  effort  of  plaintiff  was  directed  to 
8lM>wing  (over  the  objections  of  defendant) 
that  the  "knotter"  was  Incompetent  because 
be  was  subject  to  fits.  The  principal  grounds 
of  the  objections  were  that  no  such  Issue  was 
presented  by  tbp  pleadings,  and  that  as  the 
injurious  act  was  not  committed  while  the 
■knotter"  was  in  the  throes  of  an  attack,  the 
diaease  could  bear  no  causal  relation  to  the 
injury.  At  the  threshold  of  the  Investiga- 
tion of  the  subject,  counsel  for  plaintiff  was 
asked.  "Do  you  expect  to  show  that  Tyner 
bad  a  fit  at  the  time  of  this  alleged  injury  to 
the  plalnUff?"  To  which  he  replied,  "No, 
sir;  we  expect  to  show  that  on  a  great  many 
occasions  be  bad  fits  there  in  the  yards ;  that 
be  would  be  engaged  In  one  kind  of  work  and 
would  suddenly  go  to  some  other  work ;  that 
the  foreman  would  go  after  him  and  bring 
him  back  and  talk  to  him,  and  see  that  be 
started  to  work  again ;  that  he  would  be  dig- 
ging boles,  and  be  would  see  a  pole  gang,  a 
gutg  ot  street  people  shoveling  out  in  the 
road,  that  he  bad  no  connection  with,  and  he 
wonld  break  away  and  go  down  there  and 


Join  them;  tbat  the  foreman  would  go  and 
get  him  and  bring  him  back  with  his  eyes 
rolling ;  we  expect  to  show  tbat  in  order  to 
show  that  be  was  a  man  who  should  not 
have  been  put  In  this  position."  The  objec- 
tions were  overruled,  and  the  evidence  admit- 
ted. It  is  to  the  effect  that  Tyner,  the  knot- 
ter, was  an  epileptic  and  at  various  times  be- 
fore the  Injury  to  plaintiff  bad  l>een  the  vic- 
tim of  nervous  explosions,  some  In  the  form 
of  fits,  or  convulsions,  others  in  the  form  of 
a  temporary  mental  aberration.  No  expert 
evidence  was  offered  to  show  that  the  disease 
when  not  visibly  manifest  will  impair  the 
physical  or  intellectual  vigor  of  the  subject, 
but  facts  were  adduced  from  which  a  reason- 
able Inference  might  be  drawn  that  Tyner, 
though  strong  physically,  was  weakened  men- 
tally. Without  going  into  details.  It  appears 
that  he  acted  queerly  at  times,  at  other  times 
was  absent-minded,  and  that  generally  he 
worked  with  feverish  energy,  "like  a  man 
fighting  fire,"  as  one  witness  aptly  express- 
ed it. 

All  the  facts  brought  out  by  plaintiff  in 
support  of  his  contention  that  Tyner  was  un- 
fitted to  the  employment  and  that  defendant 
continued  him  In  Its  service  after  receiving 
knowledge  of  bis  unfitness  are  denied  by  the 
witnesses  Introduced  by  defendant,  who  de- 
pict him  as  Industrious,  efficient,  and  care- 
ful, and  who  say  that  he  gave  the  asual 
warning  when  he  began  to  move  the  pole,  and 
that  plaintiff  had  ample  time  to  leave  bis 
position  for  one  of  safety  had  he  given  prop- 
er heed  to  the  warning.  The  defenses  inter- 
posed In  the  answer  are  a  general  denial  and 
pleas  of  contributory  negligence  and  assumed 
risk.  At  the  close  of  plalntUTs  evidence,  and 
again  at  the  conclusion  of  all  the  evidence, 
defendant  requested  the  court  to  give  an  in- 
struction peremptorily  directing  a  verdict  in 
its  favor,  but  these  requests  were  refused  and 
the  case  was  sent  to  the  Jury. 

One  of  the  propositions  urged  by  defend- 
ant for  a  reversal  of  the  Judgment  is  that 
the  cause  of  action  stated  in  the  petition  Is 
fatally  defective  "because  there  Is  no  allega- 
tion in  the  petition  to  show  directly  or  by 
Inference  that  the  alleged  negligence  of  ap- 
pellant In  employing  an  Incompetent  serv- 
ant or  the  alleged  act  of  that  servant  caus- 
ed the  injury  complained  of."  In  the  con- 
sideration of  the  questions  Involved  in  this 
proposition,  we  shall  consider  also  those 
relating  to  the  contention  that  the  court  err- 
ed in  permitting  plaintiff  to  put  In  Issue  the 
fact  that  Tyner  was  afflicted  with  epilepsy, 
since  It  does  not  appear,  so  defendant  argues, 
that  there  was  any  causal  connection  be- 
tween that  fact  and  the  Injury,  nor  that  Its 
existence  bore  any  relation  to  the  specific 
negligence  alleged  In  the  petition.  In  our 
examination  of  the  question  of  the  sufficiency 
of  the  petition  to  state  a  cause  of  action, 
the  principal  rule  <tf  construction  by  which 
we  are  to  be  guided  is  tbat  the  averments 
ot  the  pleading  must  be  liberally  interpreted 
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In  aid  of  the  cause  alleged.  This  rule  ob- 
talus  In  all  cases  where  the  defendant  suf- 
fers the  petition  to  pass  unchallenged  by  de- 
murrer and  answers  to  the  merits.  By  such 
conduct,  he  declares,  in  effect,  that  the  cause 
of  action  is  pleaded  sufficiently,  and  thereby 
waives  all  objections  except  the  one  that  the 
petition  omits  to  state  either  directly  or  by 
reasonable  Intendment  one  or  more  facts 
elemental  to  the  cause.  We  find  In  the  peti- 
tion the  allegations  that  Tyner  was  habitual- 
ly careless  and  reckless  and  was  grossly 
Incompetent;  that  his  unfitness  for  the  posi- 
tion was  known  to  defendant,  but  neverthe- 
less his  employment  in  that  position  was 
continued;  that  he  negligently  and  careless- 
ly rolled  the  pole  which  struck  and  injured 
plaintiff,  and  that  the  injury  was  the  result 
"of  the  wrongful  acts  of  defendant  afore- 
said." Obviously,  the  expression  Just  quoted 
refers  to  the  act  of  continuing  to  employ  a 
servant  known  to  be  incompetent,  as  well 
as  to  that  of  being  negligent  In  the  perform- 
ance of  the  duty  to  exercise  reasonable  care 
to  furnish  plaintiff  a  reasonably  safe  place 
in  which  to  work,  the  breach  of  that  duty 
being  averred  in  the  preceding  paragraph  of 
the  petition.  Reasonably  Interpreted,  the  al- 
legations to  which  we  have  referred  should 
be  held  to  contain  the  assertion  of  a  right 
to  a  recovery,  the  real  foundation  of  which 
was  the  negligence  of  defendant  in  requir- 
ing plaintiff  to  work  with  an  Incompetent 
fellow  servant. 

Pacts  constitutive  of  a  cause  of  action  of 
this  character  are  these:  First,  that  the 
servant  whose  negligence  caused  the  Injury 
was  Incompetent;  second,  that  the  injury 
was  caused  by  the  servant's  incompetency; 
third,  that  the  fact  of  incompetency  was 
known,  or  by  the  exercise  of  reasonable  care 
should  have  been  known  to  the  master;  and, 
fourth,  that  the  master,  after  actual  or  con- 
structive acquisition  of  such  knowledge,  neg- 
ligently retained  the  servant.  All  of  these 
facts  are  indispensable,  and  a  failure  to  plead 
and  prove  any  of  them  Is  fatal  to  the  main- 
tenance of  the  action.  It  is  not  enough  for 
the  servant  to  show  that  he  was  Injured  by 
the  negligence  of  his  fellow  servant.  The 
master  is  not  liable  for  such  negligence,  nor 
does  the  fact  that  the  fellow  servant  was  neg- 
ligent in  one  instance  even  tend  to  prove  his  In- 
competency. Competent  men  may  be,  and  too 
often  are,  negligent  on  some  occasions.  To 
permit  Incompetency  to  be  proved  by  the  In- 
jurious act  of  which  complaint  Is  made  would 
be  to  abrogate  the  fellow  servant  doctrine, 
and,  In  effect,  to  raise  the  fellow  servant  to 
the  relationship  of  a  vice  principal.  Incom- 
petency is  a  state  or  condition,  the  exist- 
ence of  which  must  be  shown  by  other  facts 
and  circumstances.  A  person  may  be  said  to 
be  incompetent  when  he  is  Incapacitated  ei- 
ther by  physical  or  Intellectual  deficiencies 
from  properly  performing  the  duties  of  his 
position.  He  may  lack  the  requisite  physi- 
cal strength,  endurance,  or  handlness.    Pos- 


sessing these,  be  may  want  In  knowledge  or 
skill.  Or,  thoroughly  equipped  with  strength, 
knowledge,  and  skill,  his  mental  make-up  or 
fixed  habits  may  disqualify  him  from  con- 
forming to  the  standard  of  conduct  imposed 
by  the  rules  of  law,  because  of  a  predisposi- 
tion to  carelessness,  thoughtlessness,  or  in- 
difference to  the  rights  and  safety  of  others. 
It  Is  true  there  Is  a  wide  difference  between 
negligence  and  Incompetency.  As  we  observ- 
ed, a  competent  man  may  be  negligent  on  a 
given  occasion,  but  equally  is  It  true  that 
incompetency  may  consist  solely  of  habitual 
negligence  A  locomotive  engineer  who  re- 
peatedly runs  past  signals  without' heeding 
them  Is  incompetent  to  run  an  engine,  no 
matter  how  skillful  or  intelligent  he  may  be, 
and  so  a  "knotter"  who  repeatedly  and  de- 
spite the  admonitions  of  his  foreman  rolls 
down  telephone  iwles  without  giving  warn- 
ing to  those  who  stand  In  danger  from  them 
Is  Incompetent  to  discharge  his  duties  prop- 
erly, for  the  simple  reason  that  his  habitual 
negligence  betrays  a  mental  condition  which 
incapacitates  him  from  measuring  up  to  the 
standard  of  reasonable  care. 

The  authorities  are  not  entirely  harmo- 
nious on  the  subject  of  what  will  constitute 
competent  evidence  of  habitual  carelessness. 
In  some  jurisdictions.  It  has  been  held  that 
evidence  of  prior  specific  acts  of  negligence 
cannot  be  Introduced  to  show  the  incompe- 
tency of  the  fellow  servant,  for  the  reason 
that  such  evidence  would  present  a  multi- 
plicity of  issues  that  could  not  properly  be 
tried  together;  but  the  better  rule,  and  the 
one  sustained  by  the  weight  of  reason  and  au- 
thority, recognizes  the  competency  of  such 
evidence.  12  A.  &  E.  Encyc.  of  Law  (2d  Ed.) 
1024;  Railway  Co.  v.  Brow,  65  Fed.  941, 
13  C.  C.  A.  222;  Baulec  v.  Ballway,  69  N. 
T.  35<3,  17  Am.  Rep.  325;  Davis  v.  Ballway, 
20  Mich.  124,  4  Am.  Bep.  364;  O'Hare  v. 
Railway,  95  Mo.  6(12,  9  8.  W.  23.  A  series 
of  acts  of  a  given  character  extending  over  a 
period  of  time  tend  to  exhibit  and  bring  to 
light  the  peculiar  qualities  and  traits  of  the 
man,  and  Indicate  his  adaptation  or  want  of 
adaptation  to  the  requirements  of  his  posi- 
tion. They  have  a  pronounced  evidentiary 
value,  and  should  not  be  rejected  out  of  any 
fanciful  fear  of  unduly  multiplying  the  Is- 
sues. Again,  incompetency  may  be  proved 
by  evidence  tending  to  show  that  the  fellow 
servant  labored  under  some  physical  or  men- 
tal Infirmity  that  mude  him  unfit  for  his  posi- 
tion. An  armless  man  would  not  be  thought 
competent  to  serve  as  the  engineer  of  a  rail- 
road engine,  nor  would  one  afflicted  by  at- 
tacks of  temporary  insanity.  Cases  are 
plentiful  where  it  has  been  held  that  a  de- 
fect of  mind  or  character  to  support  a  cause 
of  action  based  on  incompetency  must  be 
shown  to  have  been  the  proximate  cause  of 
the  Injury,  but  we  know  of  no  authority 
which  goes  to  the  length  of  holding  that, 
where  the  defect  Is  of  such  a  nature  that  In 
all  reason  It  should  be  said  to  have  a  con- 
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ttamona  and  lasting  effect  on  tbe  capacity 
of  tbe  feOow  servant  to  fill  bis  position 
isniierly.  Its  existence  may  not  be  proved. 
If  TynefB  caiwclty  to  conduct  himself  In 
tbe  manner  of  a  reasonably  careful  and 
prodent  person  was  affected  continuously 
and  seriously  by  the  dreadful  disease  which 
hdd  him  in  its  remorseless  grip  so  that  be 
became  habitually  careless  or  Indifferent  to 
the  proper  performance  of  his  duties,  he 
was  Incompetent,  and  there  was  a  direct 
causal  connection  between  the  disease  and 
the  negligent  act  which  resulted  In  the  In- 
jury to  plaintiff. 

We  concede  defendant  Is  right  tn  saying 
that  neitlier  an  Insane  person  nor  an  epileptic 
suffering  from  an  attack  of  his  malady  can 
be  negligent,  bat  a  person  belonging  to  tbe 
Utter  class  of  imfortnnates  may  be  so  shat- 
tered In  miltd  that,  even  In  periods  of  free- 
dom from  attack,  he  Is  incapable  of  being 
reasonably  carefnl  and  prudent  and,  conse- 
quently. Is  babitaally  careless  and  negligent 
In  the  sense  that  be  cannot  bring  his  con- 
duct to  tbe  standard  expected  of  an  ordi- 
narily carefnl  and  prudent  person  In  his  slt- 
oation.  Bat  defendant  argues  further  that 
a  person  may  be  subject  to  epileptic  fits  and 
still  retain  bis  full  intellectual  vigor.  His- 
torical examples  are  dted,  the  most  notable 
being  tbat  of  Julius  CKsar,  who  Is  said  to 
hare  been  seized  by  epileptic  convulsions  In 
Africa  In  bis  campaign  against  King  Jnba, 
in  Spain,  Just  before  be  defeated  tbe  army 
of  young  Pompeius  and  agrain,  shortly  before 
Us  death,  when  Antony  offered  bim  tbe 
crown.  On  tbe  other  hand,  the  Spartans 
would  not  suffer  epileptics  to  live,  believ- 
ing them  unfitted  for  the  duties  of  citizen- 
ship. Snch  historical  incidents  deserve  but 
little  consideration  as  we  have  no  means  of 
testing  tbelr  accuracy.  We  may  assume  that 
q)llep«y  does  not  impair  the  mental  facul- 
ties In  all  cases,  but  it  is  a  matter  of  com- 
mon knowledge  that  It  is  an  intense  nervous 
disorder,  and  that  one  of  its  common  results 
is  tbe  nltimate  impairment  of  Intellectual 
strength.  Such  knowledge,  coupled  with  the 
sptdBe  facts  adduced  by  plaintiff  which  go 
to  show  that  T^er,  in  truth,  was  partially 
demented  from  tbe  ravages  of  the  disease, 
was  Bofflcient  to  make  the  evidence  compe- 
tent, and  to  take  to  the  Jury  the  Isssue  of 
wbetber  be  was  an  Incompetent  servant 

Oar  condaslon  is  that  tbe  petition  suffl- 
dently  states  a  cause  of  action,  and  that 
tlie  facts  relating  to  tbe  existence  of  epilepsy 
and  Its  effects  had  a  direct  evidentiary  bear- 
ing on  tbe  issues  tendered.  And  as  It  fur- 
ther appears  from  the  evidence  that  defend- 
ant knew  of  tbe  incompetency  of  Tyner,  and 
retained  blm  in  its  employment  with  knowl- 
edge that  be  was  habitually  careless,  and 
Oat  plaintiff,  becaose  of  short  acquaintance 
with  his  fellow  servant,  did  not  know  of  his 
peculiarities,  all  of  the  constitutive  facts  of 
a  good  cause  of  action  were  supported  by 
evidence  as  well  as  pleaded  In  the  petition. 


It  follows  that  no  error  was  committed  in 
overruling  the  demurrer  to  the  evidence. 

Other  points  are  made  by  defendant,  but 
what  we  have  said  disposes  of  tbe  real  con- 
troversy between  the  parties.  A  careful  in- 
spection of  tbe  record  convinces  us  that  the 
case  was  tried  and  submitted  without  sub- 
stantial error.  Claim  of  excessive  verdict 
Is  advanced,  but  in  tbe  amount  awarded,  we 
find  np  Indication  of  passion  or  prejudice  on 
the  i>art  of  the  Jnry,  and  therefore  have  no 
occasion  to  Interfere  with  tbe  Judgment  on 
tbat  score. 

The  Judgmoit  is  affirmed.    All  concur. 


ROSS  V.  METROPOLITAN  ST.  RT.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 
June  20,  1908.) 

1.  Stbeet  Railboads— Collision  with  Vehi- 
cles —  NeOLIOEKCE— CONTBIBDTOBT  NEOLI- 
OENCE. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  sustained  by  the  driver  of  a 
team  in  a  collision  with  a  street  car,  the  evi- 
dence of  plaintiff,  to  which  defendant  demurred, 
showed  tnat  plaintiff,  while  driving  along  the 
street  car  tracks,  on  observing  the  approach 
of  a  car,  attempted  to  leave  the  track,  out  be- 
came hemmed  in  by  other  vehicles  and  was  un- 
able to  do  80,  and  that  the  motorman  saw,  or 
by  reasonable  care  should  have  seen,  the  situa- 
tion of  plaintiff,  but  failed  to  stop  the  car  or 
make  any  effort  to  avoid  the  collision  until  too 
late.  Held,  that  the  demnrrer  to  the  evidence 
was  rightfully  overruled,  since  the  facts  shown 
by  plaintiff  established  defendant's  negligence, 
without  contributory  negligence  of  plaintiff,  as 
matter  of  law. 

I  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  44,  Street  Railroads,  {f  190-194.] 

2.  Same— iNSTBUcrioKS— OoNTBiBDTOBT  Nbq- 
LioENCE— Humanitarian  Duty. 

In  an  action  for  injuries  to  a  driver  of  a 
team,  sustained  in  a  collision  with  a  street  car, 
an  instruction  that,  although  plaintiff  was  him- 
self guilty  of  negligence  m  driving  along  or 
across  the  track  of  defendant  at  the  time  and 
place  of  the  collision,  that  alone  will  not  dis- 
charge the  company  or  its  employ^  from  tbe 
observance  of  reasonable  care  in  the  management 
of  its  cars,  is  erroneous,  as  ignoring  the  de- 
fense of  contributory  negligence,  and  in  not  re- 
stricting the  application  of  the  principle  stated 
therein  to  the  doctrine  of  humanitarian  duty. 

3.  Neolioencb  —  Contbibutobt  Neolioehce 
— Humanitabian  Dootbink. 

It  is  the  fact  that  a  person  is  in  danger 
and  has  perhaps  been  negligent  that  calls  the 
humanitarian  doctrine  into  play. 

[E!d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  {  115;  vol.  44,  Street  Rail- 
roads, g  219.] 

4.  Saiiie— "Huuanitabian  Doctbine." 

The  foundation  of  the  humanitarian  doc- 
trine is  the  principle  that  no  person  has  the 
right  knowingly  or  negligently  to  injure  an- 
other, when  he  knows,  or  should  know  if  he  is 
reasonably  careful,  that  his  fellow  is  in  danger 
of  injury  at  his  hands,  and  he  possesses  the 
means  of  removing  that  danger. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dije. 
vol.  37,  Nesligence,  (  115 ;  vol.  44,  Street  Rail- 
roads, §  219.] 

5.  Tbial— Instbtjctions— Cube  by  Other  In- 
stbuctions. 

Where  the  instructions  of  the  successful 
party  state  an  erroneous  rule  and  those  of  the 
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defeated  party  state  the  rale  correctly,  the  lat- 
ter should  not  be  considered  as  curative  of  the 
former,  since  the  only  presnmption  permissible 
in  such  cases  is  that,  as  the  instructions  are 
conflicting,  the  Jury  discarded  the  true  for  the 
false. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  U  706-718.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Henry  L.  McCune,  Judge. 

Action  by  John  Ross  against  the  Metro- 
politan Street  Railway  Company  for  injuriea 
sustained  in  a  collision  with  a  street  car. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

John  H.  Lucas,  F.  O.  Johnson,  and  C.  C. 
Madison,  for  appellant.  F.  J.  Chase  and 
George  H.  Smith,  for  respondent 

JOHNSON,  J.  Action  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  defendant  Ver- 
dict and  Judgment  were  for  plaintiff  in  the 
stun  of  1870.  The  injury  occurred  on  the 
morning  of  September  29,  1903,  on  Main 
street,  in  Kansas  City,  at  a  point  Just  north 
of  the  north  line  of  Missouri  avenue,  a  croes- 
street  As  a  part  of  its  street  railway  system 
in  Kansas  City,  defendant  operates  a  single- 
track  line  on  Main  street  over  which  It  runs 
only  north-bound -cars.  Plaintiff  was  driving 
a  wagon  loaded  with  two  tons  of  coal,  and 
was  accompanied  by  a  man  to  help  in  unload- 
ing. He  drove  south  on  Main  street,  and,  as 
he  approached  Missouri  avenue,  bis  team  and 
wagon  were  over  the  west  rail  of  defendant's 
track.  He  and  his  witnesses  state  that  be 
was  compelled  to  drive  along  the  track  by  the 
presence  on  the  street  of  a  large  number- of 
other  vehicles.  Observing  a  street  car  com- 
ing from  the  south,  he  attempted  to  go  over 
to  the  west  of  the  track,  but  was  prevented 
from  so  doing  by  the  fact  that  he  was  hem- 
med in  by  other  vehicles,  and,  besides,  his 
team  could  not  be  made  to  move  with  celerity 
on  account  of  the  heavy  load.  Plaintiff  tesfi- 
fled :  "Well,  I  pulled  over  as  near  to  my  side 
as  I  could  get,  and  commenced  driving,  look- 
ing for  an  opening,  and,  as  the  car  neared  me, 
I  seen  about  a  10  or  12  foot  space  in  front  of 
me,  and  so  I  made  for  that,  and  commenced 
whipping  the  horses  and  made  for  that  and 
beckoned  for  him  [the  motorman]  to  check  up 
because  I  seen  I  could  not  get  ont  of  his  way 
unless  I  did  make  It  with  that  opening,  and 
I  kept  whipping  up  and  be  kept  coming  on, 
so  I  run  my  horses  in  behind  that  other 
team  there,  and  that  was  as  far  as  I  could  get 
and  I  hollered  at  him  as  he  came  closer  and 
he  Just  kept  on  coming.  •  •  •  when  he 
got  close  enough  I  says:  'Why  don't  you 
stop  that  car?  Don't  yx>u  see  I  can't  get  out 
of  the  way?'  And  he  Just  kept  coming. 
•  •  •  Q.  What  happened  then?  A.  Why, 
when  he  hit  the  wagon,  it  knocked  me  off." 
The  car  ran  at  a  speed  of  three  and  a  half  to 
four  miles  per  hour  on  a  slightly  descending 
grade,  and  no  effort  was  made  by  the  motor- 


man  to  check  speed  until  about  the  time  of 
the  collision.  The  facts  Just  stated  are  tak- 
en from  the  evidence  most  favorable  to  plain- 
tiff. On  behalf  of  defendant  the  eridence 
discloses  a  different  state  of  facts.  Witnesses 
say  plaintiff  was  driving  on  the  east  side  of 
the  track,  that  the  street  was  not  crowded, 
and  that  plaintiff  suddenly,  and  without  com- 
pulsion, turned  his  team  to  the  west,  attempt- 
ed to  cross  in  front  of  the  car  when  it  was 
so  close  that  a  collision  could  not  be  avoided, 
and  that  the  motorman,  as  soon  as  he  dis- 
covered the  purpose  of  plaintiff  to  cross  over, 
made  every  effort  to  stop  the  car  and  did  suc- 
ceed in  greatly  reducing  its  speed. 

It  is  alleged  in  the  petition  that  the  injury 
was  "directly  caused  by  the  carelessness  and 
negligence  of  defendant.  Its  agents,  servants, 
and  employes.  In  this,  to  wit:  that  the  serv- 
ants and  agents  of  defendant  in  charge  of 
said  car  carelessly,  negligently,  and  unskill: 
fully  managed,  controlled,  and  operated  said 
car  and  caused  It  to  collide  with  plaintiff's 
wagon.  (2)  That  the  motorman  in  charge  of 
said  car  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  plaintiff  in  a  position  o( 
peril  on  said  track,  and  could  by  the  exercise 
of  ordinary  care  have  stopped  or  slackened 
the  speed  of  said  car  in  time  to  have  avoided 
Injuring  plaintiff,  but  negligently  failed  to  do 
BO.  (S)  That  the  defendant  carelessly  and 
negligently  operated  said  car  at  the  time  and 
place  of  the  accident  and  collision  at  a  high 
and  dangerous  rate  of  speed."  The  answer 
contains  a  general  denial  and  a  plea  of  con- 
tributory negligence.  Demurrers  to  the  evi- 
dence offered  by  defendant  were  overruled, 
and,  at  the  request  of  plaintiff,  the  Jury  were 
instructed,  in  part  as  follows : 

"The  Jury  are  instructed  that  if  you  believe 
from  the  evidence  that  on  or  about  the  29th 
day  of  September,  1903,  at  about  8:15  a.  m.. 
the  plaintiff  was  driving  a  coal  wagon  in  a 
southerly  direction  on  Main  street  between 
Missouri  avenue  and  Fifth  street,  in  Kansas 
City,  Mo.,  and  that  while  so  driving  the  de- 
fendant's servants  and  agents  in  charge  of  a 
north-bound  car  on  said  Main  street  caused 
and  suffered  said  car  to  collide  with  plaln- 
tifTs  said  wagon,  thereby  throwing  plaintiff 
to  the  ground,  and  injuring  him ;  and  if  you 
further  find  from  the  eTldence  that  the  motor- 
man  In  charge  of  said  car,  as  it  approached 
said  wagon,  saw,  or  by  the  exercise  of  ordi- 
nary care  could  have  seen,  said  plaintiff  on 
said  wagon,  on  or  near  defendant's  tracks, 
and  in  danger  of  being  injured  by  said  car, 
and  thereafter  by  using  reasonable  care  to 
stop  said  car  or  slacken  Its  speed,  with  the 
means  and  appliances  at  hand,  and  with  safe- 
ty to  the  passengers,  could  have  prevented 
said  collision  and  negligently  failed  to  do  so — 
then  yoru  verdict  should  be  for  the  plaintiff." 

"The  Jury  are  instructed  on  behalf  of 
plaintiff  that  neither  the  defendant  nor  plain- 
tiff had  the  exclusive  right  to  use  the  street 
where  the  accident  occurred,  and  that  it  was 
the  duty  Hi  the  motorman  in  charge  ot  de- 
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taidaiif  8  car  to  manage  It  with  reasonable 
care  to  aToId  injuring  persona  driving  along, 
and  apon  the  street  and  trades,  and  by  rea- 
sonable care  ia  meant  snch  care  as  an  ordi- 
narUy  prudent  person  would  nse  under  the 
same  or  similar  circumstances." 

"The  Jury  are  instructed  that,  although 
yon  may  believe  from  the  evidence  ttiat  plain- 
dfr  was  himself  guilty  of  negligence  in  driv- 
ing along  or  across  the  track  of  defendant 
at  the  time  and  place  of  the  collision  mention- 
ed in  evidence,  that  alone  will  not  discharge 
tlK  company  or  its  employ^  from  the  ol>- 
servance  of  reasonable  care  In  the  manage- 
ment of  Its  cars." 

Defendant  argues  that  its  request  for  a  per- 
emptory instruction  should  liave  t>een  grant- 
ed, for  the  reasons,  first,  "that  there  was  an 
entire  failure  of  proof  of  negligence  on  the 
part  of  the  motorman  as  alleged  in  the  peti- 
tiMi";  and,  second,  that  "the  plaintiff  was 
guilty  of  continuing  negligence  concurring 
wltb  any  supposed  negligence  on  the  part  of 
defendant." 

From  the  standpoint  of  facts  presented  by 
tlie  evidence  of  plaintiff,  which  we  must  adopt 
in  the  consideration  of  the  qneations  of  law 
arising  from  the  demurrer  to  the  evidence, 
we  think  the  negligence  of  the  motorman  is 
annrent.  He  saw,  or,  had  he  t>een  exercising 
reasonable  care,  should  have  seen,  the  team 
and  wagon  on  the  track,  the  efforts  of  plain- 
tiff to  drive  off,  and  the  obstacles  In  the  way 
in  time  to  have  averted  the  injury  by  stop- 
ping the  car.  But  he  made  no  effort  to  stop, 
and  ran  recklessly  into  the  collision.  The 
course  of  street  cars  being  confined  to  the 
tracks  on  which  they  run  requires  drivers  of 
other  vehicles,  when  meeting  a  car,  to  leave 
the  trade  to  permit  the  car  to  pass,  and 
motormen  are  Justified  (nothing  to  the  con- 
trary appearing)  In  assuming  that  reasonable 
attention  will  be  given  to  the  performance  sf 
such  dnty.  But,  when  It  is  obvious  that  a 
driver  la  prevented  by  bis  surroundings  from 
learins  the  track  or  even  is  unreasonably 
dilatory  in  doing  so,  it  becomes  the  duty  of 
the  motorman  to  employ  all  reasonable  means 
to  avoid  a  collision.  The  principles  and  dic- 
tates of  humanity  call  for  nothing  less  from 
the  operators  of  such  powerful  and  dangerous 
tDstnunentalitles  as  the  modem  street  car. 
The  facts  before  us  are  different  in  essen- 
tia] partlcnlars  from  those  considered  in 
Bennett  v.  Hallway,  122  Mo.  App.  703,  99  S. 
W.  480.  There  we  held  that,  when  there  was 
notbini;  in  the  appearance  of  the  plaintiff 
to  indicate  to  a  reasonably  observant  person 
tliat  he  was  in  peril  on  account  of  his  inatten- 
tion to  his  own  safety,  the  motorman  was 
Justified  in  assuming  that  he  was  giving  prop- 
er heed,  and  would  get  out  of  the  way  in 
ttme.  Here  aivearances  combined  to  warn 
a  reasonably  careful  and  prudent  person  in 
the  ixMltion  of  the  motorman  that  plaintiff 
was  In  a  pocket  from  which  he  could  not  es- 
cape in  time  to  avoid  a  collision.  Possessed 
ol  actual  or  constructive  knowledge  of  this 


situation  and  having  time,  space,  and  means 
to  stop  the  car,  the  motorman  in  falling  to 
make  reasonable  use  of  his  opportunity  was 
guilty  of  a  negligent  violation  of  humani- 
tarian duty. 

And,  from  the  viewpoint  we  are  occupying 
for  the  purposes  of  the  demurrer,  it  likewise 
is  apparent  that  plaintiff  should  not  be  denied 
recompense  for  his  damage  on  the  ground  that 
he  was  negligent  in  law.  Either  from  neces- 
sity or  choice,  he  had  the  right  to  drive  along 
that  part  of  the  street  occupied  by  defend- 
ant's track  until  a  car  appeared.  The  streets 
of  a  city  are  for  the  use  of  all  sorts  and 
classes  of  people,  and  no  Individual  or  corpo- 
tlon  may  possess  any  superior  right  of  way 
over  that  which  others  may  exercise.  Cole  v. 
Railway,  121  Mo.  App.  605,  97  S.  W.  555.  The 
obligation  imposed  on  plaintiff  to  leave  the 
track  In  order  that  the  car  might  pass  did  not 
arise  from  any  superior  right  of  defendant  to 
that  part  of  the  street,  but  sprung  from  nec- 
essity. As  we  observed  before,  the  course  of 
a  street  car  is  restricted  to  Its  tracks,  while 
the  whole  roadway  is  open  to  the  use  of  wag- 
ons. Certainly  in  meeting  wagons  must  leave 
the  track;  otherwise,  they  would  entirely 
block  the  way  of  cars,  and  thus  themselves 
assert  a  paramount  right  to  the  use  of  that 
part  of  the  street  covered  by  the  railway.  In 
l>elng  where  he  had  the  right  to  be,  plaintiff 
was  not  negligent,  and,  as  his  evidence  shows 
that  immediately  on  the  appearance  of  the 
car  he  did  all  he  could  to  avoid  obstructing 
its  passage,  we  fall  to  perceive  any  reason 
for  pronouncing  him  negligent  In  law.  The 
learned  trial  judge  was  right  in  overruling 
the  demurrer  to  the  evidence. 

But  prejudicial  error  was  committed  in  the 
giving  of  plalntUTs  third  instruction.  In  ef- 
fect, the  jury  were  told  that  negligence  of 
plaintiff  would  not  bar  his  right  to  recover  if 
the  jury  found  that  defendant  had  been  neg- 
ligent. This  is  not  the  law.  If  the  perilous 
position  of  plaintiff  resulted  In  part  from  his 
own  negligence  and  in  part  from  the  negli- 
gence of  defendant,  the  latter  negligence 
would  give  him  no  cause  of  action.  This  rule 
is  too  well  settled  to  require  the  citation  of 
authorities.  It  is  only  where  we  find  that 
the  operator  of  a  car  negligently  has  failed 
to  obey  his  humanitarian  duty  that  we  elimi- 
nate from  consideration  the  negligence  of  the 
plaintiff  that  aided  in  placing  him  in  the 
position  of -danger,  and  hold  that  the  n%ll- 
gent  failure  to  stop  the  car  after  its  operator 
knew  or  should  have  known  of  the  presence 
of  the  danger  "engrosses  the  entire  field  of 
culpability  and  eliminates  contributory  negli- 
gence as  a  factor  in  the  production  of  the  in- 
jury." Cole  V.  Railway,  supra.  The  in- 
struction under  consideration  practically  ig- 
nores in  toto  the  defense  of  contributory  neg- 
ligence. Thus  instructed,  the  jury,  under  the 
pleadings  and  evidence  in  the  record  before 
us,  well  might  have  found  as  a  fact  tbat  the 
motorman  was  not  guilty  of  any  breach  of 
duty  to  plaintiff,  after  he  knew,  or  in  the 
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exercise  of  reasonable  care  should  have 
known,  of  the  existence  of  danger,  but  had 
been  negligent  In  a  way  to  aid  in  the  produc- 
tion of  the  danger.  The  vice  of  the  Instruc- 
tion lies  In  the  omission  to  restrict  the  appli- 
cation of  the  principle  stated  therein  to  what 
we  may  call  humanitarian  negligence.  So  re- 
stricted, we  think  the  instruction  would  have 
declared  a  sound  rule  of  law,  since  logically 
It  would  be  absurd  to  say  that  the  conse- 
quence to  defendant  of  the  negligent  failure 
of  the  motorman  to  stop  the  car  after  he 
knew  of  the  presence  of  the  danger  should  be 
removed  or  softened  by  the  fact  that  plaintiff 
had  been  "guilty  of  continuing  negligence 
concurring  with  •  •  •  negligence  on  the 
part  of  the  defendant."  It  Is  the  very  fact 
that  the  person  In  danger  has  been  and  per- 
haps Is  negligent  that  calls  the  rule  of  the 
humanitarian  doctrine  Into  play.  The  foun- 
dation of  that  doctrine  is  the  principle  that 
no  iwrson  has  the  right,  Icnowlngly  or  negli- 
gently, to  injure  another,  when  he  knows,  or 
should  know  if  he  is  reasonably  careful,  that 
his  fellow  is  In  danger  of  injury  at  his  bands 
and  he  possesses  the  means  of  removing  that 
danger.  Counsel  for  plaintiff  argue  that  In- 
structions given  at  the  request  of  plaintiff, 
read  as  a  whole,  properly  restrict  the  scope 
of  the  instruction  under  consideration,  but 
we  do  not  think  so.  Further,  they  say  that 
defendant's  instructions  declare  the  correct 
rule,  and  thereby  cure  the  error.  Where  the 
instructions  of  the  successful  party  state  an 
erroneous  rule  and  those  of  the  defeated  par- 
ty state  the  rule  correctly,  the  latter  should 
not  be  considered  as  curative  of  the  former. 
The  only  presumption  permissible  In  such 
cases  is  that,  as  the  instructions  are  conflict- 
ing, the  Jury  discarded  the  true  for  the  false. 
It  follows  that  the  Judgment  must  be  re- 
versed, and  the  cause  remanded.    All  concur. 


GERHART  v  METROPOLITAN  ST.  RT.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Jane  29,  1908.     RehearlDe  .T)enied  July 

15,  1908.) 

1.  Cabbiebs— Casbiaob  of  Passengebs— Ac- 
tions FOB  INJUBIES  —  INSTBUCTIONS  —  CON- 
TBIBUTOBY    NEGLIGENCE. 

An  answer  in  an  action  against  a  carrier 
by  a  passenger  to  recover  for  iojuries  was 
treated  by  tlie  trial  court  and  both  parties  as 
pleading  contributory  negligence,  and  several  in- 
structions bearing  on  that  issue  were  given  on 
request  of  defendant.  Held,  that  it  was  not 
error  to  instruct  that  contributory  negligence 
is  an  affirmative  defense  to  be  proven  by  de- 
fendant unless  it  appears  in  other  evidence,  and 
that,  if  such  defense  is  not  established,  the 
finding  should  not  for  that  renson  be  for  plain- 
tiff, but  it  should  be  that  there  was  no  con- 
tributory negligence  in  the  case. 

fErt.  Note. — For  ca»e«  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  |§  1320-1337.] 

2.  Damages  — Instructions— CoNFOBMiTT  to 
Pi/EAOiNGS  ANn  Evioence- Pabts  Injubed. 

In  an  action  by  a  passenger  against  a  car- 
rier for  personal  injuries,  evidence  as  to  injury 
to  a  "thumb"  and  to  a  rupture  justifies  instruc- 
tions submitting  an  Injury  to  the  "band"  and 


to  the  abdomen,  although  plaintiff  treated  in- 
jury to  the  thumb  and  hand  as  distinct,  and 
similarly  treated  injnries  to  tbe  rupture  and 
abdomen,  especially  where  there  was  affirma- 
tive evidence  of  injury  to  both  thumb  and  al)- 
domen. 
8.  Appeal  and  Kbbob  —  Review— Vebdicts— 

Appboval  of  Tbial  Coubt. 

Where  the  trial  court  approves  the  amount 
of  a  verdict,  the  appellate  court  will  not  dis- 
turb it  if  not  grossly  disproportionate  to  the 
injury. 

[Ed.  Note. — For  eases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i|  3948-3950.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   H.  L.  McGune,  Judge. 

Action  by  Joseph  Gerhart  against  the  Met- 
ropolitan Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

John  H.  Lucas  and  Ben  T.  Hardin,  for 
appellant.  Fred  Griffith  and  Reed,  Xates, 
Mastln  &  Harvey,  for  respondent 

ELLISON,  J.  PlaintlfTs  action  is  for  per- 
sonal injury  received  while  In  the  act  of 
alighting  from  one  of  defendant's  street  cars 
upon  which  he  was  a  passenger.  He  re- 
covered Judgment  In  the  trial  court  The  pe- 
tition charged  that  defendant  negligently 
started  the  car  while  plaintiff  was  in  the 
act  of  alighting;  that  he  was  Jerked  or 
thrown  to  the  ground  on  his  feet;  that  in 
being  thus  thrown  he  grabbed  hold  of  the 
hand  rail  of  the  car  and' fell  against  tbe  edge 
of  the  platform  of  the  car;  that,  while  In 
this  xK>EltIon,  defendant's  servants  carelessly 
ran  the  ear  forward,  dragging  tbe  plaintiff, 
he  holding  onto  tbe  railing,  until  after  trav- 
ersing a  little  distance  his  hold  loosened  and 
he  fell  to  the  street  The  answer  was  a  gen- 
eral denial  and  a  plea  of  contributory  negli- 
gence. The  trial  court  gave  an  instruction 
(No.  3)  on  contributory  negligence,  wherein 
such  negligence  was  asserted  to  be  an  affirm- 
ative defense  to  be  proven  by  the  defendant, 
unless  it  appeared  In  other  evidence  in  the 
case,  and  the  Jury  were  told  that,  unless  the 
defendant  had  established  such  defense,  the 
finding  would  be,  not  to  find  for  plaintiff,  but 
that  there  was  no  contributory  negligence  in 
the  case.  In  order  to  convict  the  trial  court 
of  error  In  that  instruction  defendant  as- 
sumes a  position  here  entirely  opposed  to 
that  taken  at  the  trial.  It  now  asserts 
that  the  foregoing  answer  was  not  a  plea 
of  contributory  negligence,  and  seeks  to  have 
us  believe  that  there  is  no  such  theory  in  the 
case.  Authorities  are  cited  on  a  question 
now  made  by  defendant  not  thought  of  nor 
presented  in  tbe  trial.  The  answer  was 
treated  by  the  court  and  by  both  plaintiff  and 
defendant  as  pleading  contributory  negligence. 
Several  instructions  submitting  issues  on 
that  head  were  asked  by  defendant  and  giv- 
en by  the  court.  It  was  proper  to  give  the 
instruction.  Underwood  v.  Railway  Co.,  125 
Mo.  App.  490,  102  S.  W.  1046.  We  have  gone 
over  the  argument  of  defendant  in  support 
of  tbe  idea  that  tbe  instmctlon  Is  erroneous, 
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and  it  has  failed  to  impress  ns  as  sound  as 
applied  to  the  record. 

Defendant  contends  tliat  error  was  com- 
mitted in  sabmitting  to  the  Jury  by  Instruc- 
tiona  injury  to  plaintifiTs  hand  when,  as  It 
asserts,   tbere  was  no  evidence  of  injury  to 
that  member.     There  was  abundance  of  evi- 
dence of  injury  to  the  thumb,  but  defendant 
insista   that  does  not  Justify  an  Instruction 
sabmitting   an   injury  to  the  hand.     At  our 
last   Eltting   we  bad  to  decide  whether  an 
Inaarance    i>oIicy   to  Indemnify  one  against 
1o^  by  reason  of  Injury  to  the  leg  covered 
an  InJary  to  the  heel,  and  held  that  It  did. 
Rodders  v.  Modem  Woodmen  of  America,  111 
S.  W.  518-     And  now  we  are  to  say  what,  If 
any.    difference  is  there  between  an  injury 
to  the  hand  and  to  the  thumb.    An  Injury  to 
tbe  thmnb  Is  an  injury  to  the  hand,  for  the 
thumb  is  but  a  part  of  tbe  hand.    Lexicogra- 
phers say  that  the  hand  Is  composed.  In  part, 
of  tbe  finders.    "It  consists  of  the  metacarpus 
or  palm  and  the  digits  or  fingers,  and  may 
include  the  carpus  or  wrist."     So  we  feel 
confident  that  no  harm  could  have  resulted 
to  defendant  In  submitting  an  Injury  to  tbe 
hand,  even  though  the  language  of  tbe  evi- 
dence   was   "thumb."      A   somewhat   similar 
objection    is   made  concerning  the  abdomen. 
There  w-aa  abundance  of  evidence  to  show  an 
injury  which  greatly  aggravated  and  enlarg- 
ed a  rupture.    It  was  stated  In  testimony  that 
It  was  formerly  but  slight  and  not  notice- 
able,  but   tbe  Injury  had  swollen   it.     This 
rupture  was  down  at  the  lower  part  of  the 
abdomen,    and    Its    enlarged    conditioh    was 
shown  to  the  Jury  by  the  plaintiff  standing 
and  sitting  before  them.     So  In  showing  tbe 
asgravated  rupture  the  bruised  and  swollen 
abdomen  was  necessarily  shown.    An  enlarg- 
ed  rupture,   as   this  was  shown  to  be.  nec- 
essarily disflgm'ed.  Injured,  and  swelled  the 
abdomen.    The  protrusion  and  soreness  were 
in  the  abdomen.    It  would  be  getting  beyond 
things  reasonable  to  say  the  Jury  could  have 
been  confused  or  misled,  or  that  any  Injury 
could  have  resnlted  to  defendant  by  tbe  In- 
struction. 

We  have  not  overlooked  defendant's  sug- 
gei^ons  that  plaintiff  has  himself  separated 
and  made  distinct  an  injury  to  the  hand  and 
an  injury  to  the  thumb,  and  an  injury  to  the 
abdomen  and  an  Injury  by  tbe  rupture. 
Those  suggestions  could  find  proper  and  ef- 
fective place  In  many  cases.  But,  where  two 
r°enlts  happen  from'  one  Injury,  and  in  show- 
ing one  result  you  are  necessarily  compelled 
to  show  the  other — In  other  words,  when  one 
result  shows  the  other — it  can  make  no  dif- 
ference that  only  one  result  is  spoken  of  by 
name  in  the  evidence.  So,  If  proof  of  a  rup- 
ture proves  also  a  tender,  a  lacerated,  or  a 
swollen  and  sore  abdomen,  it  can  make  no 
practical  difference  that  rupture  is  the  only 
thing  mentioned.  But,  aside  from  the  fore- 
going, there  was  affirmative  evidence  of 
"tenderness  and  soreness  around  the  abdomi- 
aa/  opening."    As,  also,  of  tbe  injury  to  tbe 


band,  the  plaintiff  testified  tbat  "I  couldn't 
use  this  hand  for  a  long  time.  It  is  stiff 
yet." 

In  view  of  the  fact  that  the  trial  court 
has  approved  of  tbe  amount  of  the  verdict, 
we  are  not  prepared  to  say  the  verdict  was 
excessive.  It  is  not  so  disproportionate  to 
the  injury  as  to  justify  us  in  disturbing  it. 

The  Judgment  will  be  affirmed.  All  con- 
cur. 


PEAKE  V.  WEBB. 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  29,  1908.     Rehearing  Denied  July 

15,  1908.) 

1.  Submission  or  Contbovbbst  —  "Agbebd 
Case." 

An  "agreed  case"  stands  tor  a  petition,  an- 
swer, all  tbe  evidence,  and  a  verdict  returned  to 
the  court. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  281.] 

2.  Same  —  SErnNO  Aside— Mutuai.  Mistake 
—Power  or  Coubt. 

While  a  court  has  no  power  to  amend  an 
agreed  case,  under  Rev.  St.  1899,  f  793  (Ann. 
St.  1906,  p.  757),  authorizing  submission  on  an 
agreed  case,  :ret  an  agreed  submission  may  be  set 
aside  in  equity  when  there  has  been  a  mutual 
mistake,  and  where,  in  a  submission  of  a  contro- 
versy, there  was  a  mutual  mistake  as  to  the 
ownership  of  certain  land  Involved,  the  court 
had  power  to  set  aside  the  submission. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   E.  E.  Porterfleld,  Judge. 

Suit  by  George  Peake,  receiver,  against  E. 
T.  Webb.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

H.  W.  Currey  and  R.  W.  Coleman,  for  ap- 
pellant. O.  W.  Pratt  and  L  N.  Watson,  for 
respondent. 

BROADDUS,  P.  J.  This  is  a  suit  in  equi- 
ty to  set  aside  an  agreed  case  as  provided  by 
section  793,  Rev.  St  1899  (Ann.  St  1906,  p. 
757).  The  plaintiff  is  the  receiver  of  the  as- 
sets of  the  Siegel-Sanders  Live  Stock  Com- 
mission Company  with  authority  as  such  to 
sue  and  be  sued. 

The  agreed  case  was  as  follows:  "First 
It  was  agreed  tbat  on  May  7,  1901,  W.  B. 
Grimes,  Jr.,  entered  into  a  contract  In  writ- 
ing wherein  be  recites  that  he  held  the  title 
in  his  own  name  for  Frank  Siegel,  who  was 
indebted  to  tbe  Siegel-Sanders  Live  Stock 
Commission  Company,  to  about  1,600  acres  of 
land  situated  In  Clark  county,  Kan. ;  that  the 
said  Frank  Siegel  had  requested  him  to  deed 
the  same  to  R.  D.  Swain,  trustee  for  said 
company,  in  consideration  of  the  sum  of  $5,- 
000,  to  be  credited  on  bis  indebtedness  to  said 
company.  In  said  writing  the  said  Grimes 
agrees  to  convey  to  the  said  Swain  all  of  said 
lands  as  soon  as  a  full  description  of  them 
can  be  obtained,  and  that  until  he  does  so 
the  writing  shall  operate  as  such  conveyance. 
Second.  That  on  the  21st  day  of  May,  1901, 
the  said  Grimes  conveyed  by  quitclaim  deed 
a  large  quantity  of  land  situated  in  said 
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county  of  Clark,  to  tbe  said  Swain,  trustee  of 
said  company.  Tblrd.  That  on  the  20th  day 
of  May,  1901,  B.  T.  Webb,  the  defendant  here- 
in, began  a  suit  by  attachment  in  the  district 
court  of  Kansas  sitting  In  said  Clarlc  county 
against  Frank  Siegel,  which  resulted  In  judg- 
ment in  bis  faTor,  and  that  In  pursuance  of 
an  order  made  In  the  case  a  sale  of  said  land 
was  had,  and  defendant  became  tbe  purcha- 
ser for  the  sum  of  $1,855,  which  was  credited 
on  hlB  Judgment,  and  that  he  was  then  enti- 
tled to  a  deed  from  the  sheriff  who  made  the 
sale.  Fourth.  That  at  tbe  time  said  suit  was 
filed  on  the  7th  day  of  May,  1901,  defendant 
Webb,  was  a  creditor  of  said  Siegel  to  the 
amount  of  $250,000,  which  debt  said  suit  was 
brought  to  collect.  Fifth.  That  at  the  time 
of  the  execution  of  said  contract,  said  Siegel 
was  Indebted  to  said  company  in  the  sum  of 
$5,000,  and  was  still  so  indebted  at  the  date 
of  said  contract  over  and  above  the  consid- 
eration named  therein  of  more  than  $5,000. 
Sixth.  That  neither  said  Siegel  nor  said 
Grimes  were  in  possession  of  said  land  when 
defendant's  attachment  was  levied  thereon, 
and  that  the  legal  title  to  said  land  never 
was  in  said  Siegel,  but  stood  in  the  name  of 
said  W.  B.  Grimes,  Jr.  Seventh.  That  de- 
fendant, at  tbe  time  he  began  the  attach- 
ment suit,  and  caused  said  lands  to  be  levied 
on,  at  the  time  he  purchased  the  lands  at  the 
sberltTs  sale,  and  at  the  time  he  was  entitled 
to  a  deed  under  said  purchase,  bad  no  ac- 
tual knowledge  of  said  contract  of  May  9, 
1901,  and  bad  no  knowledge  of  said  quitclaim 
deed,  except  that  Imparted  by  the  record,  and 
that  tbe  sheriff's  deed  was  not  actually  made 
because  of  the  stipulations  mentioned  in 
clause  10  of  this  agreement  Eighth.  That 
at  the  time  of  tbe  execution  and  delivery  of 
said  deed  in  trust  neither  the  said  Siegel- 
Sanders  Company,  the  said  George  Feake  re- 
ceiver, nor  R.  D.  Swain,  had  any  knowledge 
of  the  attachment  proceedings  or  levy  of  said 
attachment  on  the  land,  except  such  con- 
structive notice  as  was  Imparted  by  the  rec- 
ord. Ninth.  That  the  said  Frank  Siegel  own- 
ed the  title  to  the  land  described  in  tbe  said 
deed  at  the  time  of  tbe  execution  of  said  con- 
tract dated  May  7,  1901,  and  W.  B.  Grimes 
at  no  time  bad  any  interest  therein,  and  that 
said  Siegel  purchased  said  land,  and  the  ven- 
dors thereof  deeded  the  same  to  W.  B. 
Grimes,  and  said  Siegel  requested  said  Grimes 
to  deed  said  land  to  said  Swain,  as  set  out 
in  said  instrument  Tenth.  That  after  the 
levy  of  said  attachment  and  after  tbe  execu- 
tion, delivery,  and  recording  of  the  deed  In 
trust,  the  plaintiff  receiver,  as  aforesaid,  E3.' 
T.  Webb,  and  one  James  H.  Thompson  enter- 
ed into  an  agreement  that  said  Thompson 
should  take  possession  of  the  land,  that  he 
should  deposit  in  the  American  National 
Bank  of  Kansas  City,  Mo.,  the  sum  of  $1,- 
855,  as  the  value 'of  the  land,  that  defendant 
should  prosecute  his  aforesaid  attachment 
suit  to  a  final  determination,  should  purchase 
the  land  at  sheriff's  sale  thereof,  and  there- 


after quitclaim  by  deed  the  same  to  said 
Thompson,  and  that  plaintiff  receiver  should 
also  quitclaim  by  deed  to  said  Thompson,  and 
that  tbe  $1,855  should  stand  In  lieu  of  tbe 
land,  that  plalhtiff  and  defendant  should  «ub- 
mlt  the  question  of  who  had  the  better  title 
to  the  land  to  some  court  having  Jurisdiction, 
and,  if  said  money  should  t>e  awarded  to  said 
plaintiff  as  receiver,  he  would  under  proper 
order  deed  said  land  to  said  Thompson.  Oth- 
er- clauses  in  the  agreed  statement  are  not 
necessary  to  be  stated  for  an  understanding 
of  the  case  and  are  for  that  reason  omitted." 

The  principal  ground  relied  on  for  relief, 
as  stated  In  the  petition,  is  as  follows:  "That 
by  reason  of  the  making,  execution,  and  ac- 
knowledgment and  delivery  of  said  deed  of 
conveyance  from  said  Siegel  to  Swain,  trus- 
tee, it  Is  not  true,  as  stated  In  the  ninth  para- 
graph of  said  agreed  case  for  submission  of 
controversy,  that  the  said  Frank  Siegel  own- 
ed the  title  to  the  land  mentioned  and  describ- 
ed in  said  agreed  case  on  May  7,  1001,  and 
that  the  same  was  not  true  at  the  time  said 
agreed  case  or  submission  of  controversy  was 
entered  into,  and  that  the  statement  that  the 
said  Siegel  owned  said  title  on  May  7,  1901, 
as  aforesaid,  was  made  inadvertently  and  by 
mistake,  and  by  reason  of  the  ignorance  of 
both  of  the  parties  hereto  of  the  real  facts  In 
that  respect;  that  said  mistake,  inadver- 
tence, and  ignorance  of  the  actual  facts,  as 
aforesaid,  was  not  due  to  any  carelessness, 
laches,  neglect  or  want  of  care  on  the  part  of 
plaintiff  in  regard  to  ascertaining  the  facts 
In  respect  to  the  title  to  the  land  in  con- 
troversy, and  mentioned  and  described  in  said 
agreed  case  of  submission  of  controversy; 
that  said  mistake  and  inadvertence  was 
wholly  due  to  excusable  ignorance  of  tbe 
plaintiff,  receiver,  as  aforesaid."  The  error 
mentioned  was,  soon  after  the  agreement  was 
made,  discovered,  and  plaintiff  filed  his  mo- 
tion to  set  the  statement  aside  for  tbe  reason 
stated  in  his  petition,  which  the  court  over- 
ruled, holding  that  bis  remedy  was  by  pe- 
tition in  equity.  That  thereupon  plaintiff 
brought  a  suit  in  equity  In  the  circuit  court 
of  Jasper  county  to  have  the  submission  set 
aside,  to  which  defendant  demurred,  which 
was  sustained  on  the  ground  that  the  court 
bad  no  Jurisdiction  of  the  cause.  Then  the 
suit  was  brought  to  Jackson  county.  Tbe 
cause  was  tried,  and  the  court  found  in  favor 
of  the  plaintiff  and  set  aside  the  submission. 
The  defendant  appealed. 

There  was  no  dispute  about  tbe  facte  in  re- 
gard to  the  alleged  mistake,  and  tbe  only 
question  before  us  is:  Was  tbe  court  au- 
thorized upon  the  allegations  of  the  petition 
to  render  the  Judgment;  tbe  same  having 
been  sustalued  by  the  testimony? 

The  defendant  bases  bis  case  upon  tbe  the- 
ory that  an  agreed  case  stands  for  a  petition, 
answer,  all  the  eviuence,  and  a  verdict  re- 
turned to  the  court  His  theory  in  that  re- 
spect is  undoubtedly  correct.  "An  agreed 
case  occupies  tbe  footing  of  a  special  ver- 
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diet"  Rannella  t.  Isgrigg,  90  Mo.  1».  12  8. 
W.  343 ;  Hlnkle  ▼.  Kerr,  148  Bfo.  48,  4a  S.  W. 
9U.  His  tbeory  alao,  that,  a  court  has  no 
power  to  amend  an  agreed  case  under  tbe 
statnte,  cannot  be  snccessfnlly  contradicted; 
but  as  to  'whether  one  can  be  set  aside  In  a 
court  of  equity  upon  a  proper  showing  is  an- 
other and  different  question.  It  must  be  ad- 
mitted at  tbe  beginning  of  the  discussion 
tliat  a  court  of  eqaity  has  tbe  power  to  set 
aside  contracts,  deeds,  and  even  Judgments 
which  have  been  procnred  either  through 
frand  or  mistake.  This  we  presume  will  not 
be  denied,  and  we  cannot  perceive  that  an 
agreed  submission  under  the  statute  has  any 
peculiar  characteristic  that  would  render  It 
less  subject  to  be  inquired  into  for  fraud  or 
mistake  than  any  other  contract  of  a  solemn 
nature.  State  ex  rel.  Webb  v.  McCune  (Mo. 
App.)  107  S.  W.  1080.  In  Massachnsetts,  it 
was  held  that  If  it  appeared  "to  the  satis- 
faction of  the  court  that  by  mistal^e  of  par- 
ties or  a  misunderstanding  of  the  Inferior 
court,  a  question  of  fact  which  was  essential 
to  the  determination  of  the  rights  of  the  par- 
ties tias  not  been  tried,  it  is  within  the  pow- 
er and  discretion  of  that  court  to  suspend  the 
entry  of  a  final  judgment  and  set  aside  a  ver- 
dict or  discharge  a  statement  of  facts  In  or- 
der to  afford  an  opportunity  of  presenting 
that  question  to  the  court  and  Jury."  West 
r.  Piatt.  124  Mass.  353.  In  Levy  v.  Sheehan, 
3  Wash.  420.  28  Pac.  748.  it  is  held  that: 
"Where  the  agreed  statement  was  made  by 
tbe  parties  under  a  mistake.  It  was  a  proper 
mbject  for  amendment."  While  these  decl- 
rions  are  not  made  relative  to  statutory 
agreed  statements,  they  show  that  such 
statnnents  in  general  are  subject  to  attack 
for  mistake  of  parties  on  questions  of  fact 
Where  there  is  no  negligence,  and  a  party  is 
prevented  from  presenting  his  case  properly 
<vn  account  of  a  mistake  of  fact,  equity  will 
Interfere  and  afford  him  relief.  Pomeroy's 
Equity.  Tol.  6,  |  659.  That  a  court  of  equity 
bas  the  power  in  all  cases  to  afford  relief 
There  there  has  been  a  mutual  mistake  of 
r«rtles  to  an  agreement  we  think  cannot.  In 
This  late  day,  be  successfully  questioned. 
Tbe  history  of  the  law  sliows  that  such  power 
is  exercised  by  the  courts  in  every  state  and 
also  by  the  federal  courts,  in  a  variety  of  in- 
iitances,  and  this  history  is  familiar  to  every 
judge  and  lawyer  in  the  land.  We  believe 
that  the  court  rightfully  exercised  Its  power 
in  setting  aside  the  agreed  submission. 
Cause  affirmed.    All  concur. 


MAXOEI/SDORF  BROS.  CO.  v.  HARNDEN 
SEED  CO. 

(Kaoaaa  City  Court  of  Appeals.     Missouri. 

Jane  29,  1908.     Rehearing  Denied  July 

16,  1908.) 

L  Accotnrr,  Acnoir  On— Pbtitiow— Detbcts 
— -Amendvehts. 

Tbe  defect  in  a  petition  in  an  action  on 
so  ircoonr  for  goods  sold  and  delivered  ariR- 
iD(  from  tbe  failure  to  plead  an  itemiced  state- 


ment of  tbe  account  or  to  refer  in  the  petitkm 
to  a  statement  of  account  attached  thereto,  is 
not  fatal,  but  may  be  cured  by  an  amendment 
of  the  petition  or  by  the  filing  of  an  Itemized 
accotmt,  though  under  Rev.  St.  1899,  f  630 
(Ann.  St  1906,  p.  653),  the  omission  precludes 
the  giving  of  evidence  of  the  account 

2.  CoNTiNUANox  —  SnaraisK  at  Amendments 
TO  Pleadinob— Heabino  of  Application. 

Tlie  coart  may,  on  application  of  defendant 
for  a  continuance  after  the  allowance  of  an 
amendment  to  the  petition,  call  on  defendant 
to  show  that  he  is  not  prepared  to  meet  issues 
tendered  by  the  amendment  wtiich  showing  may 
be  made  either  by  affidavit  or  oral  testimony. 

3.  Same. 

Where  It  appears  reasonably  probable  that 
a  party  is  not  prepared  to  go  on  with  a  trial 
because  of  tiie  allowance  of  an  amendment  to 
the  pleading  of  the  adverse  party  tendering  new 
issues,  a  continuance  should  be  granted;  but 
where  it  appears  from  the  pleadings  of  tbe 
party,  his  application  for  a  continuance,  and 
his  oral  testimony  on  the  hearing  thereon,  that 
he  has  prepared  himself  to  meet  the  issues  ten- 
dered by  the  amendment  a  continuance  should 
not  be  granted. 

4.  Appeal  and  Ebbob— Habmlbss  Ebbob— Eb- 
BOBS  IN  Irstbuctionb. 

Where  the  verdict  in  an  action  on  an  ac- 
count for  goods  sold  was  for  the  full  amount 
demanded  m  the  petition,  notwithstanding  the 
counterclaim  demanding  damages  for  a  breach 
of  the  contract  of  sale,  errors  in  instructions 
on  the  measure  of  damages  for  the  breach  were 
not  grounds  for  reversal,  for  error  to  consti- 
tute ground  for  reversal  of  a  judgment  must 
appear  to  have  prejudiced  some  right  of  tbe 
party  against  whom  it  was  committed. 

ibid.  Note. — For  cases  in  point,  see  Cent  DIk 
.  3,  Appeal  and  Error,  H  4219-4228.] 

Appeal  from  Circuit  Court  Jackson  Cotm- 
1y;   John  O.  Park,  Judge. 

Action  by  the  Mangelsdorf  Bros.  Company 
against  the  Hamdeu  Seed  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Reed,  Yates,  Mastln  &  Harvey,  for  appel- 
lant Lathrop,  Morrow,  Fox  &  Moore,  for 
respondent 

JOHNSON,  J.  Plaintiff,  a  corporation, 
brought  suit  on  an  account  alleging  that 
defendant  was  Indebted  to  plaintiff  in  the 
sum  of  1507.44  for  goods,  wares,  and  mer- 
chandise sold  and  delivered,  "all  of  which 
Items  of  goods,  wares,  and  merchandise  and 
the  said  credits  are  shown  by  the  Itemized 
statement  of  account  herewith  filed."  By 
an  oversight,  no  Itemized  statement  was  filed 
with  the  petition,  nor  was  one  on  file  when 
tbe  trial  began.  Defendant  demurred  to  tbe 
petition  on  the  ground  that  it  failed  to  state 
facts  constituting  a  cause  of  action,  and  after 
the  overruling  of  the  demurrer  filed  answer. 
Eater,  in  an  amended  answer,  defendant  al- 
leged: That  plaintiff  entered  into  a  contract 
with  defendant  In  October,  1904,  by  the  terms 
of  which  plaintiff  sold  600  bushels  of  onion 
sets  to  defendant  to  be  delivered  on  board 
cars  at  Atchison,  Kan.,  between  the  Ist  and 
15th  days  of  the  following  February,  for 
which  defendant  agreed  to  pay  $1.35  per 
bushel:  that  plaintiff  delivered  300  bushels 
of  sots  of  Inferior  quality  on  the  9tb  day  of 
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tbe  following  March,  and  failed  to  deliver  the 
remainder  of  the  sets  at  any  time ;  and  that 
the  market  value  of  tbe  goods  at  the  time  and 
place  of  delivery  was  $3  per  bushel.  Dam- 
ages resulting  from  the  breach  of  tbe  con- 
tract to  deliver  were  laid  at  |000,  for  which 
stun  defendant  prayed  Judgment  Plaintiff 
replied  admitting  the  contract  as  stated  in 
the  answer,  but  alleged:  That  by  a  subse- 
quent agreement  the  parties  modified  the 
contract  by  changing  the  time  and  manner 
of  delivery;  that  plaintiff  fully  performed 
the  terms  of  the  contract  as  modified  and 
delivered  onion  sets  of  the  value  of  I56G.01, 
and  tendered  the  remainder,  but  that  defend- 
ant refused  to  receive  them.  Plaintiff  ad- 
mitted, both  in  the  petition  and  reply,  that 
defendant  was  entitled  to  a  credit  on  the  ac- 
count of  $57.47,  and  judgment  was  prayed 
for  the  amount  of  the  sets  actually  delivered 
and  retained  by  defendant,  less  the  credit. 
Plaintiff,  at  the  trial,  amended  the  petition 
by  leave  of  court,  changing  the  amount  al- 
leged to  be  due  from  $507.44  to  $u07.24. 
Defendant  objected  to  the  Introduction  of 
any  evidence  on  the  ground  "that  an  Itemized 
statement  of  the  account  is  not  set  forth  in 
the  petition,  and  no  Itemized  account  has 
been  filed  with  the  petition."  The  objection 
was  sustained,  whereupon  plaintiff  asked  and 
was  granted  leave  to  file  an  Itemized  ac- 
count forthwith.  Defendant  then  presented 
the  following  verified  application  for  a  con- 
tinuance: "Now  comes  the  defendant  and 
asks  the  court  that  this  cause  be  continued 
until  the  next  term  for  the  reason  that  plain- 
tiff has  been  permitted  by  the  court  to  amend 
his  petition  herein  filed  by  the  filing  of  an 
itemized  statement  of  account,  and  for  the 
reason  that  no  itemized  statement  of  the 
account  was  filed  with  the  original  petition  In 
this  cause,  and  for  the  further  reason  that 
the  petition  in  this  cause  did  not  contain  a 
Statement  of  the  accounts  between  plaintiff 
and  defendant  herein  sued  on,  and  for  the 
reason  that  defendant  could  not  know  from 
the  petition  filed  herein  what  items  of  ac- 
count the  suit  was  brought  upon,  and  for 
the  further  reason  that  the  petition  is  In  form 
a  common-law  account  for  merchandise,  and 
goods  sold,  and  does  not  describe  the  particu- 
lar goods,  for  the  price  of  which  this  suit 
was  instituted."  Plaintiff  objected  to  tbe 
granting  of  a  continuance,  and  the  court 
beard  oral  evidence  on  the  merits  of  tbe  ap- 
plication, from  which  it  appeared  that  the 
contract  alleged  in  the  answer  and  admitted 
In  the  reply  was  tbe  only  unsettled  business 
transaction  between  the  parties.  Defendant's 
president,  while  on  the  witness  stand,  was 
asked  by  tbe  court:  "Well,  if  you  ate  given 
a  copy  of  this  account  and  are  not  required 
to  close  your  case  until  to-morrow,  so  that 
you  could  check  it  up  to-night,  wouldn't 
that  enable  yon  to  present  all  tbe  Informa- 
tion necessary?"  To  which  he  replied:  "Well, 
as  far  as — now,  I  am  In  the  hands  of  my 
attorneys,  I  suppose.    The  Court:    No,  you 


are  In  tbe  bands  of  tbe  court  A.  Well,  as 
far  as  I  am  concerned,  yes."  The  court  then 
said:  "I  will  overrule  tbe  application  for  a 
continuance,  but  further  along,  if,  durins 
tbe  trial  of  the  case,  it  appears  that  the  de- 
fendant has  reasonable  grounds  for  renewing 
the  application,  I  will  permit  it  to  do  so." 
Later,  in  the  course  of  the  trial,  defendant 
unsuccessfully  renewed  the  application  for  a 
continuance.  Nothing  occurred  to  Indicate 
even  faintly  that  defendant  had  been  caught 
unprepared  In  any  way  by  being  compelled 
to  go  Into  the  trial.  Tbe  jury  returned  a 
verdict  for  plaintiff  for  the  exact  amount 
demanded  in  the  petition  as  amended,  and 
the  cause  is  here  on  the  appeal  of  defendant. 

We  think  the  court  acted  properly  in  per- 
mitting plaintiff,  over  the  objection  of  de- 
fendant to  file  the  itemized  statement  of 
the  account.  The  failure  either  to  plead  the 
items  of  the  account  in  the  petition  or  to  re- 
fer therein  to  a  statement  of  account  at- 
tached to  that  pleading  is  made  by  statute 
ground  for  refusing  plaintiff  the  privilege 
of  giving  evidence  relating  to  the  account 
(section  630,  Rev.  St  1899  [Ann.  St  190G, 
p.  653]);  but  It  does  not  constitute  a  fatal 
defect  1.  e.,  one  that  cannot  be  remedied 
either  by  amendment  to  the  petition  or  tbe 
subsequent  filing  of  an  Itemized  statement, 
but  is  a  defect  which  may  be  cured  In  either 
of  these  ways. 

It  is  urged  by  defendant  that  the  court 
erred  In  overruling  its  application  for  a  con- 
tinuance, but  we  do  not  find  any  abuse  of 
discretion  in  what  was  done.  Defendant  was 
not  entitled  to  a  continuance  from  the  mere 
fact  that,  in  effect  a  pleading  of  its  ad- 
versary had  been  amended.  Ttie  court  had 
the  right  to  call  on  defendant  to  show  that 
It  was  not  fully  prepared  to  meet  issues  ten- 
dered for  the  first  time  by  the  amended 
pleadings.  Such  showing  may  be  made  either 
by  affidavit  or  oral  testimony,  and,  where  it 
appears  reasonably  probable  that  the  appli- 
cant is  not  prepared  to  go  on  with  the  trial, 
a  continuance  should  be  granted ;  but  where, 
as  here,  is  appears  from  the  pleadings  of  de- 
fendant, bis  application  for  a  continuance, 
and  his  oral  testimony,  that  he  has  prepared 
himself  to  meet  the  issues  tendered  by  the 
amendment  it  would  be  nothing  short  of 
farcical  to  grant  him  a  continuance  solely 
on  the  ground  that  tbe  petition  bad  been 
amended  In  a  material  respect 

Complaint  la  made  of  the  rulings  of  tbe 
trial  court  on  the  subject  of  the  measure  of 
damages  applicable  to  tbe  cause  of  action  al- 
leged in  the  counterclaim  of  the  defendant 
The  verdict  being  for  tbe  full  amount  de- 
manded by  plaintiff  in  the  petition  demon- 
strates beyond  question  that  tbe  Jury  found 
against  defendant  on  the  issue  of  a  breach 
of  contract  by  plaintiff.  This  being  the  ease, 
we  cannot  perceive  any  reason  for  believing 
that  defendant  might  have  been  prejudiced 
by  the  error.  If  any,  which  is  the  subject  of 
present  complaint    The  Jury  had  to  find  tbat 
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plaintiff  had  broken  the  contract  before  It 
coold  consider  the  subject  of  awarding  dam- 
agea  to  defendant,  and  this  It  refused  to  find. 
Error,  to  constitute  ground  for  the  reversal 
of  a  Judgment,  must  appear  to  have  preju- 
diced some  right  of  the  party  against  whom 
it  was  committed.  This  has  been  the  statu- 
tory role  in  this  state  for  some  time,  and  we 
find  this  occasion  to  be  a  proper  one  for  Its 
application. 

Other  points  are  made,  bat  we  find  them 
to  be  without  merit. 

The  Judgment  is  affirmed.    All  concur. 


YOUNG  ▼.  LANZNAR 

(St  IJoois  Court  of  Appeals.     Missourt.     June 
30,  l90a) 

1.  Attokitet  ahd  CI.IKKT— ComsAOT  or  Bu- 
pivoncKNT— Abahdonment  of  Sebvicks. 

An  attorney  employed  generally  to  condact 
legal  proceedings  enters  into  an  entire  contract 
to  conduct  them  to  their  termination,  and  can- 
not abandon  the  services  of  his  client  without 
jostifiable  cause,  and  only  on  reasonable  notice. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  f  121.] 

2.  Sake— CoMFEKaATiOK  roa  Sebvicks  Kbr- 

DEBED— FOBRtTDBE. 

If  an  attorney's  compensation  is  stipulated, 
and  he  without  just  cause  abandons  his  client 
before  the  proceeding  for  which  be  was  em- 
ployed has  been  conducted  to  a  termination,  he 
forfeits  his  right  to  compensation  tor  services 
rendered. 

TEd.  Note. — For  cases  in  point,  see  Cent  DI|t 
roL  5,  Attorney  and  Client,  J  304.] 

3.  Same— Payment— Right  to  Advances. 

If  the  value  of  services  has  not  been  agreed 
on.  and  an  attorney  is  merely  retained  on  an 
implied  understanding  that  he  shall  receive  what 
tbpy  are  reasonably  and  fairly  wortb,  or  if  It 
is  agreed  that  he  is  to  have  reasonable  compen- 
sation therefor,  to  be  paid  from  time  to  time 
as  requested,  it  is  proper  for  him  to  ask  from 
time  to  time  for  advances  to  pay  expenses  of 
litigation   and   apply   on   account. 

4.  Same— WiTHDBAWAi,  of  Services. 

If  a  client  unreasonably  refuses  to  make 
advances  to  pay  expenses  and  apply  on  account 
in  a  reasonable  amount  during  the  progress  of 
an  extended  litigation,  it  may  furnish  sufficient 
cause  to  justify  an  attorney  in  withdrawing 
fiom  hia  services. 

5.  Same— Beasonabuc  Cause  fob  Withobaw- 
AL— Question  for  Jukt. 

Whether  there  was  reasonable  cause  for  an 
attorney  withdrawing  from  the  services  of  his 
client  because  the  client  unreasonably  refused 
to  advance  money  to  pay  expenses  and  apply  ou 
account  during  the  progress  of  an  extended  liti- 
gation, is  a  proper  question  for  the  jury  in  an 
action  for  services  rendered. 

&  Same— XSVIDKIICB— SUTFICIENOT. 

Evidence  in  an  action  by  an  attorney  for 
services  considered,  and  held  sufficient  to  sus- 
tain a  finding  that  he  had  reasonable  cause  for 
severing  his  connection  with  his  client's  cases. 

7.  TBiAi.  —  Ikstbuctiors  —  Oonstbuirq  To- 

OETHEB. 

No  fault  can  be  found  with  a  charge  which 
as  a  whole  correctly  instructs  the  jury. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig 
ToL  46,  Trial,  H  703-717.] 

8.  Attobnet  and  Cuxnt— Action  fob  Com- 

PENSATIOH— iNSTBUOnORS. 

In  an  action  by  an  attorney  for  services 
rendered  in  several  cases,  wherein  he  had  with- 
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drawn  from  his  client's  service,  it  appeared  that, 
during  the  cross-examination  of  plaintiff,  de=- 
fendant's  counsel  had  him  identify  several  con- 
tracts, receipts,  and  papers  which  were  intro- 
duced, tending  to  prove,  and  had  they  not  been 
satisfactorily  explained  to  the  jury  would  have 
established,  that  there  was  an  express  contract 
for  a  fixed  compensation  with  respect  to  certain 
of  the  cases  he  was  engaged  in  and  other  mat- 
ters. Reld  to  justify  an  instruction  based  on 
an  express  agreement  as  to  compensation. 
9.  Same— Amount  of  Compensation- Excess- 

IVENE88    OF   .lUDQMENT. 

A  judgment  for  $1,31S  for  the  services  of 
an  attorney  in  the  course  of  extended  litiga- 
tion in  behalf  of  his  client  prior  to  withdraw- 
ing his  services  held  not  excessive. 

Appeal  from  St  Louis  Circuit  Court;  Danl. 
D.  Fisher,  Judge. 

Action  by  Taylor  R.  Toimg  against  David 
Lanznar.  From  a  Judgment  for  plaintlfl,  de- 
fendant appeals.    Affirmed. 

T.  3.  Rowe  ft  Henry  Rowe,  for  appellant 
Frank  Hasklns,  for  respcmdent 

NORTONI,  J.  The  plaintiff,  an  attorney  at 
law,  instituted  this  suit  as  of  quantum  mer- 
uit against  his  former  client  the  defendant 
to  recover  the  reasonable  value  of  services, 
rendered  In  several  suits  at  law  and  In  equity 
pending  in  the  courts  of  this  state,  and  for 
the  sum  of  |15  In  cash  which  he  had  ad- 
vanced to  defendant  at  hia  Instance  and  re- 
quest Plaintiff  recovered  in  the  circuit 
court,  and  the  defendant  prosecutes  the  ap- 
peal. 

The  causes  of  action  relied  vpon  are  stated 
separately  in  seven  separate  counts  contained 
in  the  petition.  The  first  and  second  cotmts 
of  the  petition  and  the  causes  of  action  there- 
in stated  were  withdrawn  from  the  Jury,  and 
win  therefore  not  be  further  noticed  here. 
There  is  no  complaint  with  respect  to  the 
recovery  on  the  seventh  count  In  the  petition, 
which  concerns  only  the  Item  of  $15  advanced 
by  the  plaintiff  to  the  defendant  at  his  in- 
stance and  request  All  of  the  argument  ad- 
vanced for  a  reversal  of  the  Judgment  per- 
tain to  the  plaintiff's  recovery  on  the  third, 
fourth,  fifth,  and  sixth  counts  of  the  petition. 
Those  counts  only,  and  the  proceedings  at  the 
trial  thereon,  will  be  noticed  in  the  opinion. 

Thd  defendant  owned  a  note  and  deed  of 
trust  on  certain  real  property  in  Kansas  City, 
which,  together  with  Interest  and  accretions 
therein  provided  for,  amounted  to  about  $6,- 
500.  Default  having  been  made  in  the  pay- 
ment thereof,  he  caused  the  property  to  be 
advertised  for  sale  thereimder.  The  defend- 
ant had  acquired  the  deed  of  trust  by  virtue 
of  a  trade  with  a  citizen  of  Kansas  City,  who, 
upon  the  property  being  advertised  for  sale, 
instituted  an  Injunction  suit  seeking  to  re- 
strain the  sale  thereof  on  several  ground.^, 
among  which  was  failure  of  consideration.  • 
The  plaintiff  in  this  suit  devoted  10  or  16 
days  in  preparing  for  the  trial  of  the  Injunc- 
tion suit  at  the  defendant's  request,  attended 
court  at  Kansas  City,  and  tried  the  cause. 
Upon  the  conclusion  of  the  trial,  the  court  an- 
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nounced  from  the  bench  that  the  case  should 
be  settled.  It  was  not  decided  by  the  court. 
The  parties,  acting  upon  the  suggestion  of 
the  court,  settled  the  matter.  The  result  was 
such  that  the  present  plaintiff  obtained  for 
his  client.  In  cash,  the  entire  amount  due  on 
the  note  and  deed  of  trust.  The  cause  of  ac- 
tion stated  in  the  third  count  of  plaintiff's  pe- 
tition pertains  to  and  seeks  to  recover  reason- 
able compensation  for  his  services  rendered  to 
the  defendant  in  the  injunction  suit  mention- 
ed. About  this  time  a  Kansas  City  man  in- 
stituted a  suit  against  the  present  defendant 
in  which  he  sought  to  recover  $40,000  dam- 
ages against  him  for  alleged  slander.  Plain- 
tiff in  the  present  action  devoted  a  great  deal 
of  time  In  preparing  a  defense  in  that  case, 
appeared  in  court  at  Kansas  City  at  the  In- 
stance and  request  of  defendant,  and  par- 
ticipated in  the  trial  of  the  cause,  which  last- 
ed about  two  weeks.  This  trial  resulted  in  a 
verdict  for  the  defendant  The  plaintiff  In 
that  case  filed  a  motion  for  new  trial  therein, 
which  was  afterwards  sustained  by  the  court 
on  the  ground  that  the  verdict  was  against 
the  weight  of  the  evidence,  and  this  slander 
suit  was  still  pending  at  the  time  the  present 
plaintiff  severed  the  relation  of  attorney  and 
client  which  existed  between  him  and  the  de- 
fendant, and  Jwltfadrew  from  the  case.  The 
cause  of  action  stated  in  the  fourth  count  of 
the  plaintlfTs  petition  in  this  case  arises  out 
of  his  services  rendered  to  defendant  In  the 
slander  suit  mentioned.  About  this  time  or 
shortly  thereafter  the  defendant  became  In- 
volved In  two  separate  suits,  wherein  two 
citizens  of  Kansas  City  instituted  separate 
actions  against  him,  seeking  to  recover  $50,- 
000  damages  ea6h,  on  account  of  alleged  ma- 
licious prosecutions  Instituted  against  them 
by  defendant.  In  these  suits  the  present 
plaintiff  acted  as  attorney  for  defendant,  took 
depositions  in  the  cases  at  the  city  of  Little 
Rock,  Ark.,  hi  St.  Louis  and  Kansas  City, 
Mo.,  and  prepared  several  motions  and  de- 
murrers, which  he  caused  to  be  filed  In  the 
court  at  Kansas  City.  The  demurrers  to  the 
petitions  were  sustained.  He  Investigated  the 
law  on  the  subject,  etc.,  and  devoted  some  10 
or  15  days  and  portions  of  the  nights  to  pre- 
paring the  cases  for  trial.  They  had  not 
been  disposed  of,  however,  at  the  time  he 
withdrew  as  defendant's  attorney  therefrom, 
for  the  reason  the  defendant  refused  to  com- 
pensate him  In  accordance  with  his  alleged 
agreement  thereabout.  The  fifth  count  in  the 
petition  sta,ted  a  cause  of  action  arising  out 
of  the  services  rendered  to  defendant  as  at- 
torney in  the  two  cases  for  malicious  prose- 
cution mentioned.  About  this  time  the  pres- 
ent defendant  caused  the  several  Kansas  City 
men  mentioned  to  be  indicted  In  the  city  of 
St  Louis  on  the  charge  of  obtaining  a  stock 
of  goods  from  him  under  and  by  means  of 
false  pretenses.  The  plaintiff,  his  attorney, 
at  the  instance  and  request  of  defendant,  aid- 
ed and  assisted  the  circuit  attorney  of  the 
city  of  St  Louis  in  preparing  and  presenting 


the  criminal  phases  of  the  litigation  men- 
tioned and  In  drawing  the  indictments  there- 
under. There  was  a  large  and  voluminous 
record  containing  the  testimony  in  other  liti- 
gation to  digest  in  connection  with  these 
criminal  matters,  and  the  total  time  which 
the  plaintiff  consumed  thereabout  was  a  large 
portion  of  each  of  20  days.  The  cause  of  ac- 
tion stated  in  the  sixth  count  of  the  petition 
i  arises  out  of  services  rendered  by  plaintiff  in 
and  about  these  criminal  prosecutions  men- 
tioned. 

Aside  from  some  evidence  Introduced  by  de- 
fendant In  connection  with  the  (froes-exomlna- 
tlon  as  to  a  contract  for  fixed  compensation, 
the  evidence  tends  to  prove  that  plaintiff  was 
to  charge  the  defendant,  and  the  defendant 
agreed  to  pay  the  plaintiff,  reasonable  com- 
pensation for  his  services  In  and  about  the 
several  matters  mentioned.  The  amount  of 
the  fee  was  to  be  determined  with  reference 
to  the  amount  of  services  rendered;  that  Is, 
such  an  amoxmt  as  the  services  were  reason- 
ably worth.  The  defendant  agreed  to  pay 
the  plaintiff  on  account  from  time  to  time  as 
the  litigation  progressed.  It  apjpears  the  de- 
fendant did  pay  the  plaintiff  a  small  amount, 
and,  in  keeping  with  the  original  agreement 
about  July,  1905,  further  agreed  to  pay  him 
on  account  of  his  services  theretofore  ren- 
dered in  the  slander  suit  the  sum  of  |950,  on 
account  of  the  malicious  prosecution  suits, 
$50,  on  account  of  the  injunction  suit  $75, 
and  on  account  of  the  criminal  cases,  $250, 
making  a  total  of  $1,325.  These  items  were 
not  to  be  in  full  for  his  services,  but  were 
the  amount  which  the  defendant  agreed  to 
pay  the  plaintiff  on  account  within  a  few 
days  or  a  few  weelis  thereafter.  In  the  lat- 
ter part  of  July  of  that  year  plaintiff  re- 
ceived a  draft  payable  to  defendant  for  about 
$6,000  covering  the  amount  due  him,  less 
some  expenses  deducted  at  Kansas  City,  on 
the  note  and  deed  of  trust  Involved  In  the  In- 
junction suit  above  referred  to.  Upon  com- 
mitting this  draft  to  defendant  be  sought  to 
persuade  the  defendant  to  pay  him  out  of 
the  fund  thereby  evidenced  the  several 
amounts  above  given,  in  accordance  with  his 
agreement  so  to  do.  The  defendant  insisted, 
however,  that  he  owed  an  indebtedness  to  the 
Mercantile  Trust  Company,  and  had  imme- 
diate need  of  all  the  funds  he  could  raise, 
and  persuaded  the  plaintiff  to  forbear  with 
him  until  about  the  20th  of  August  and  gave 
his  promise  to  the  effect  that  on  or  about 
that  date  be  would  pay  the  plaintiff  on  ac- 
count the  several  amounts  above  stated. 
Plaintiff  granted  defendant's  request  but  de- 
fendant failed  to  comply  with  his  promise. 
The  record  discloses  that  during  the  summer 
and  fall  months  of  that  year  plaintiff  con- 
tinually urged  the  defendant  to  make  him  a 
payment  on  account,  in  accordance  with  the 
original  contract  of  employment,  which  was 
In  part  to  the  effect  that  be  was  to  pay  plain- 
tiff on  account  as  the  litigation  progressed, 
and  according  to  plaintiff's  call  upon  him  for 
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iwmejr,  the  entire  stun  of  the  fee,  however,  to 
be  reasonable  compensation  for  the  services 
rendered.  Defendant  continually  postponed 
and  declined  payinent  for  one  reason  and  an- 
other. During  the  summer  and  autumn 
months,  plaintiff  notifled  defendant  several 
times  that,  unless  he  made  a  payment  In  ae- 
eordance  ■with  his  requests  and  the  agreement, 
be  would  sever  his  connection  with  the  Utl- 
eation  entirely,  as  he  could  not  afford  to  de- 
vote so  mnch  time  and  labor  without  collect- 
ing a  portion  of  his  compensation  at  least 
Finally,  In  December,  and  about  six  weeks  be- 
fore any  of  the  cases  were  for  trial,  plaintiff 
formally  nottfled  the  defendant  that  he  would 
no  looeer  forbear  with  him  in  that  behalf, 
tnit  would  thereupon  sever  his  connection 
with  the  litigation  and  terminate  the  former 
relation  of  attorney  and  client  which  existed 
betweoi  tbem,  withdraw  from  the  several 
cases,  for  the  alleged  reason  that  defendant 
had  failed  to  comply  with  his  contract  re- 
specting payments  on  account  as  the  services 
progressed,  and  demanded  that  the  defendant 
pay  him  a  reasonable  compensation  for  the 
services  theretofore  rendered.  The  defend- 
ant Insisted  that  plaintiff  was  not  justified  in 
withdrawing  from  the  cases  and  declined  to 
compensate  him  for  the  services  theretofore 
rendered. 

The  court  instructed  the  jury  on  each 
cause  of  action  set  up  In  the  several  counts 
of  the  i>etltlon  separately,  and  in  substance  as 
(bllowa:  That  If  the  Jury  believed  from  the 
evidence  the  defendant  employed  the  plain- 
tiff to  represent  him  as  attorney  in  the  sev- 
eral suits  mentioned,  and  that  the  plaintiff 
did  represent  the  defendant  as  attorney  in 
such  salts  without  an  express  agreement  re- 
garding the  amount  of  compensation  for  his 
services  or  the  time  for  paying  the  same, 
then  the  law  would  imply  an  agreement  on 
the  part  of  the  defendant  to  pay  the  plain- 
tlir  reasonable  compensation  therefor.  And 
the  law  will  also  Imply  an  agreement  on  the 
part  of  the  plaintiff  to  continue  in  charge 
of  the  several  cases  until  their  final  deter- 
mlnatioD,  and  that  tbe  compensation  for  such 
wrrlces  would  become  due  when  the  plain- 
tiff had  performed  the  services  which  be  had 
agreed  to  perform  In  the  particular  case  or 
eases.  Bnt,  if  the  jury  found  an  express 
agreement  had  been  entered  into  between  the 
I«rties  r^arding  the  amount  of  compensa- 
tion or  the  time  when  the  same  was  to  be- 
come doe.  or  the  services  to  be  rendered,  then 
tbe  express  agreement,  if  any,  would  govern 
r^ardlng  the  amount  of  compensation  and 
tbe  time  when  the  same  is  due,  and  the  serv- 
ices to  be  rendered.  The  court  further  In- 
structed on  each  of  tbe  counts  mentioned 
»q>arately  substantially  to  the  effect  that  if 
tliey  found  from  the  evidence  the  plaintiff 
was  acting  as  attorney  for  the  defendant  in 
the  several  suits  mentioned,  and,  before  the 
to'aiinatlon  of  the  several  suits,  withdrew  as 
attorney  tor  defendant  without  reasonable 
cause;  u  defined    in   the   instructions,   and 


abandoned  the  cases,  then  the  plaintiff  cotild 
not  recover  on  those  counts  pertaining  to 
the  case  or  cases  from  which  he  had  with- 
drawn during  their  pendency.  On  tbe  ques- 
tion of  plalntlCTs  withdrawal  from  the  cases 
pending  at  the  time  he  served  bis  relation 
with  the  defendant  and  the  matter  of  rea- 
sonable cause  for  his  withdrawal  therefrom, 
the  court  directed  the  jury  substantially  as 
follows :  That  the  plaintiff  admitted  he  with- 
drew from  the  cases  in  which  be  was  acting 
as  defendant's  attorney  mentioned  in  the 
fourth,  fifth,  and  sixth  counts  of  the  amend- 
ed petition  before  any  of  those  cases  were 
finally  determined,  that  in  such  circumstan- 
ces, in  order  to  justify  his  withdrawal  from 
those  cases,  and  to  entitle  him  to  recover 
reasonable  compensation  for  services  render- 
ed In  any  one  of  such  cases  prior  to  the  date 
of  his  withdrawal,  the  onus  was  on  the 
plaintiff  to  satisfy  the  jury  from  the  evidence 
that  the  defendant  had  agreed  to  pay  him  for 
his  services  from  time  to  time  as  the  case 
progressed,  or  at  a  time  before  the  final  deter- 
mination of  such  case  or  cases,  and  before 
the  plaintiff  had  so  withdrawn  tberefrom; 
and,  if  the  defendant  failed  to  satisfy  the 
jury  that  such  was  tbe  contract  between  the 
parties,  then  be  was  not  justified  In  with- 
drawing from  the  case  or  cases.  This  in- 
struction was  most  favorable  to  defendant; 
for,  if  the  plaintiff  undertook  to  perform  the 
services  of  an  attorney  at  the  defendant's 
request,  out  of  which  there  arose  only  an  im- 
plied contract  for  compensation,  this  carried 
with  It  an  Implied  undertaking  to  pay  rea- 
sonable amounts  requested  on  account  as  the 
services  progressed.  The  familiar  proposition 
that  the  laborer  Is  entitled  to  his  hire  obtains 
with  respect  to  services  rendered  by  an  at- 
torney at  the  instance  and  request  of  his 
cll«it  Identically  as  it  does  In  like  undertak- 
ings pertaining  to  other  contracts  of  employ- 
ment. 

The  principal  argument  advanced  In  this 
court  for  a  reversal  of  the  judgment  Is  that 
the  plaintiff  is  not  entitled  to  recover  at  all 
on  the  fourth,  fifth,  and  sixth  counts  of  tbe 
petition,  and  that  the  court  erred  in  sub- 
mitting matters  arising  on  these  counts  to 
the  jury,  for  the  reason  the  evidence  shows 
the  plaintiff  withdrew  from  the  case  therein 
mentioned  before  their  final  determination. 
There  is  no  doubt  that  an  attorney  who  is 
employed  generally  to  conduct  legal  proceed- 
ings enters  into  an  entire  contract  to  conduct 
the  proceeding  to  Its  termination,  and  he 
cannot  abandon  the  services  of  his  client 
without  justifiable  cause  and  only  upon  rea- 
sonable notice.  It  is  tbe  rule,  if  the  attor- 
ney's compensation  Is  stipulated,  and  be, 
without  just  cause,  abandons  bis  client  be- 
fore tbe  proceeding  for  which  he  was  re- 
tained has  been  conducted  to  its  termina- 
tion, he  forfeits  his  right  to  payment  for  serv- 
ices rendered.  If,  on  the  ottier  liand,  the 
value  of  his  services  has  not  been  agreed 
upon,  but  he  is  merely  retained  In  tbe  case 
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upon  an  Implied  nnderstandlng  that  he  shall 
receive  what  his  services  are  reasonably  and 
fairly  worth,  or  If  the  agreement  be  that  be 
is  to  have  reasonable  compensation  for  bis 
services,  to  be  paid  from  time  to  time  as  re- 
qnested,  as  in  this  case,  it  is  entirely  proper 
for  him  to  ask  from  time  to  time  for  adr 
vances  with  which  to  pay  the  expenses  of 
the  litigation  and  to  apply  upon'  account  for 
his  services.  And,  if  the  client  unreasonably 
refuses  to  advance  the  money  for  such  pur- 
poses in  a  reasonable  amount  during  the 
progress  of  an  extended  litigation,  sufSclent 
cause  may  be  furnished  thereby  to  Justify 
an  attorney  to  withdraw  from  the  services 
of  bis  client  And  in  such  circumstances  it 
it  entirely  proper  to  submit  the  question  of 
reasonable  cause  for  his  withdrawal  from 
the  litigation  to  the  jury  under  proper  in- 
stnictlons.  This  seems  to  be  the  law  as  ex- 
pounded by  the  soundest  courts  of  the  coun- 
try For  authority  In  point,  see  Plckard  v. 
Plckard,  83  Hun  (N.  Y.)  338,  81  N.  Y.  Supp. 
087^  3  Amer.  &  Eng.  Bncy.  Iiaw  (2d  Ed) 
429,  430.  For  the  same  prhiciple,  see  Cooley 
V.  Doherty,  5  La.  Ann.  163.  In  bo  far  as 
plaintliTs  services  rendered  in  the  Injunction 
suit  are  concerned,  that  case  was  entirely 
disposed  of,  and  the  defendant  had  collected 
the  amount  due  on  the  note  and  deed  of 
trust.  The  evidence  discloses  that  the  plain- 
tiCF  had  r^idered  laborious  and  valuable  serv- 
ices in  each  of  the  other  cases  referred  to 
and  in  accord  with  the  most  fundamental 
principles  of  natural  Justice  alone,  aside  from 
the  agreement  to  that  effect,  he  was  entitled 
to  request  and  to  have  reasonable  payments 
from  the  defendant  on  account  thereof. 
There  is  no  question  alraut  the  evidence  be- 
ing amply  sufficient  to  sustain  the  finding  of 
the  Jury  to  the  effect  that  he  had  reason- 
able cause  for  severing  bis  connection  with 
the  cases.  It  appears  that  the  defendant, 
not  only  rendered  valuable  services  evincing 
professional  capacity  and  diligence,  but  that 
he  was  most  indulgent  with  defendant  as 
well,  and  the  verdict  affirming  justifiable 
cause  for  quitting  the  employment  and  award- 
ing him  compensation  for  the  reasonable  val- 
ue of  his  services  theretofore  rendered  was 
entirely  proper.  We  find  no  fault  with  the 
charge  given  by  the  learned  judge  to  the 
jury.  When  read  together,  the  case  was  well 
instructed. 

An  argument  is  directed  against  so  much 
of  plaintiff's  instruction  as  directs  the  jury 
that,  in  event  an  express  agreement  was  en- 
tered Into  respecting  plaintiff's  compensation 
■and  when  the  same  became  due,  then  such 
express  agreement  would  govern  as  to  the 
amount  of  compensation  and  the  time  when 
it  was  due,  etc  It  is  said  so  much  of  the  in- 
struction was  error,  for  the  reason  there 
was  no  evidence  of  an  express  agreement  in 
the  ease.  The  instruction  referred  to  was 
one  giving  the  jury  abstract  propositions  of 
law  for  their  guidance,  and  the  feature  there- 
of now  under  consideration  was  no  doubt 


incorporated  to  elucidate  the  duty  of  the 
Jury  with  respect  to  certain  evidence  tending 
to  prove  an  express  contract  for  fixed  com- 
pensation, sought  to  be  developed  by  the 
learned  counsel  for  defendant,  with  respect 
to  some  of  the  cases.  It  iappears  from  a  care- 
ful reading  of  the  record  that  during  the 
cross-examination  of  the  plaintiff  defendant's 
counsel  had  him  identify  several  contracts, 
receipts,  and  papers  which  were  introduced 
in  the  case,  tending  to  prove,  and  had  they 
not  been  satisfactorily  explained  to  the  jury 
would  no  doubt  have  established  at  least, 
tliat  there  was  an  express  contract  for  a  fixed 
compensation  with  respect  to  the  criminal 
cases  above  referred  to,  and  some  other  mat- 
ters. In  view  of  ttiis  evidence,  the  court 
did  not  err  in  thus  properly  directing  the 
jury  as  to  their  duty  in  event  they  found 
an  express  contract  with  respect  to  the  plaln- 
tifrs  compensation.  Highly  respectable  mem- 
bers of  the  St  Louis  and  Kansas  City  bar 
testified  to  the  value  of  plaintlfTs  services. 
The  jury  returned  a  verdict  awarding  him 
$465.  A  remittitur  was  entered  and  Judg- 
ment given  thereafter  for  $1,315. 

That  the  plaintiff's  case  was  meritorious  is 
evidenced  by  the  unusual  fact  that  the  Jury 
returned  a  verdict  for  attorney's  fees  on  two 
of  the  counts  wlilcb  the  trial  court  declined 
to  approve  entirely  for  the  reason  he  deemed 
the  recovery  on  these  counts  excessive.  The 
motion  for  new  trial  was  overruled  upon 
plaintiff  entering  a  slight  remittitur  on  these 
counts.  The  learned  trial  judge  very  care- 
fully supervised  this  matter,  and,  upon  a 
careful  consideration  of  the  evidence,  we  are 
persuaded  the  judgment  as  it  now  stands, 
after  remittitur  entered.  Is  not  excessive,  and 
it  will  therefore  be  affirmed.  It  Is  so  or- 
dered. 

BLAND,  P.  J.,  and  GOODB,  J.,  concur. 


BRUNSWICK-BALKEM30LLENDER  CO.  v. 
KRAUS. 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 
6,  1908.) 

1.  cobpokations  —  fobeion  oobpobatioits — 
Actions— Petition — Subplusaox. 

The  allegation  in  a  petition  in  replevin  by  a 
foreign  corporation  that  it  is  a  corporation  ex- 
isting under  the  laws  of  Illinois,  while  the  chat- 
tel mortgage  under  which  it  claims  title  shows 
that  it  is  a  corporation  under  the  laws  of  Ohio, 
does  not  defeat  the  action;  the  place  of  incor- 
poration being  surplusage. 

[Ed.  Note. — For  cases  in  point  see  (3ent.  Dig. 
vol.  12,  Corporations,  i  2648.] 

2.  Chattbi.   Mobtoaqks  —  Becoiidinq  — Rea- 
sonable Time. 

The  failure  for  five  days  to  record  a  chat- 
tel mortgage  executed  at  the  counby  seat  is, 
in  the  absence  of  an  excuse  for  the  delay,  a 
failure  to  use  proper  diligence  to  record  it 
within  a  reasonable  time  as  required  by  statute. 
TEkl.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  9,  Chattel  Mortgages,  i  161.] 
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3.  SiltB— VAilDITT  A.B  TO  CbEDITOM  OF  MOBT- 
SACOS. 

Under  Rev.  St.  1899.  S  3401  (Ann.  St  1906, 
p.  193UJ,  providing  tbat  a  chattel  mortgage 
ihall  be  void  as  to  creditors  unless  recorded,  etc., 
I  mortcage  which  is  recorded  before  prior  cred- 
itara  obtain  a  lien  on  the  mortgaged  chatteU 
or  change  their  position  thereto  b  valid  a«  to 
diem. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  S,  Chattel  Mortgages,  8  241.] 

4.  Same — ^Priokity. 

A  lessor,  in  a  lease  stipnlating  that  prop- 
erty described  in  the  leased  bnilduig  shall  be 
nibject  to  a  lien  for  the  rent  who  makes  a 
Terbal  aereement  with  the  lessee  to  substitute 
chattels  for  those  incladed  in  the  lease  does  not 
thereby  obtain  a  lien  on  the  substituted  chat- 
tels as  against  other  creditors,  or  as  against  a 
mortgagee  in  a  chattel  mortgage  not  recorded  at 
the  time  of  the  verbal  agreement  but  recorded 
before  the  lessor  took  possession  of  the  chattels. 
(E^  Note. — Kor  cases  in  point  see  Cent  Dig. 
ToL  9,  Chattel  Mortgagee,  (  230.] 

i^pesl  from  Circuit  Court,  Nodaway  Coun- 
ty; Wm.  C.  Elllsoii.  Judge. 

Action  by  tbe  Brunswlck-Balke-Collender 
Company  against  Katberlne  Kraus.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
AiBimed. 

J.  C  Growney,  for  appellant  W.  W.  Ram- 
say, B.  R.  Martin,  and  W.  E.  Wiles,  tor  re- 
spondent. 

BROADDUS,  C.  J.     This  Is  an  action  of 
rctilevin,  wherein   plaintiff  claims  posseesiou 
of  certain   articles    of  the  valne  of  |1,250, 
counting  of  five  billiard  tables  and  six  pool 
tables  and  their   appurtenances.     The  plaln- 
titr  claimed  a  special  interest  in  said  proper- 
ty by  reason  of  a  chattel  mortgage  thereon 
executed  by  one  O.  W.  WUkle  as  the  condi- 
tions In  the  mortgage  had  been  broken.    On 
the  14th  day  of  September,  1906,  the  defend- 
ant took   possession   of  said  property,  and 
had  possession    thereof  at  the  time  of  the 
commencement    of   this  suit.     On  and  prior 
to  September  1,  1905,  the  defendant  was  the 
owner  of  a  certain  brick  building  situated  in 
the  town   of   Marj-vllle,   Mo.,  on  which  day 
she  leased  to  said  Wilkle  and  one  C.  T.  Smith 
a  room   therein  for  the  period  of  one  year 
beginning  on  the  4th  day  of  September,  1905, 
to  be  used  for  a  billiard  and  pool  room,  on 
condition  tbat   they  were  to  pay  as  rental 
for  said  room  $25  per  month  payable  on  the 
last  of  each  month.    It  was  provided  In  said 
lease  that  all  their  property  situated  in  said 
bnUding  consisting  of  five  billiard  and  pool 
tables  and  appurtenances  should  be  subject 
to  a  lien  to  secure  the  payment  of  all  eaid 
rents.     On  the  4th  day  of  December,   1905, 
the  said  lessees  went  Into  possession  of  the 
room  In  the  building,  and  occupied  It  to  the 
14th    of    September,    1906,    when    defendant 
to(dc  possession.    Between  December  29,  1905, 
and  January  3,  1906,  the  said  lessees  remov- 
ed their  billiard  and  pool  tables  described, 
and  placed   therein  the  property  In  contro- 
▼cny  upon  which  O.  W.  Wilkle  had  placed 
Mid  mortgage  to  secnre  the  payment  to  the 
^aintiffs  the  purchase  price  thereof,  which 


was  executed  on  the  29tb  day  of  December, 
1905,  and  filed  for  record  on  the  3d  day  of 
January,  1906.  The  defendant  claims  that 
during  the  interim  between  the  29th  of  De- 
cember, 1905,  and  January  3,  1906,  that  she 
entered  into  a  verbal  agreement  with  O.  W. 
Wilkle  whereby  she  permitted  him  to  move 
the  billiard  and  pool  tables  described  In  her 
lease  from  the  building,  and  that  whereby 
the  property  In  controversy  was  substituted 
for  the  same  for  the  purpose  of  securing  her 
rent  She  claims  that  this  agreement  was 
made  without  knowledge  or  notice  of  plain- 
tilTs  chattel  mortgage,  and  before  the  same 
was  placed  on  record,  and  tbat,  therefore, 
the  same' la  invalid  as  to  her.  The  finding 
and  Judgment  were  for  the  plaintiff,  from 
which  defendant  appealed. 

The  defendant  seeks  to  reverse  the  cause 
on  two  grounds,  viz. :  First.  That  the  plain- 
tiffs suit  was  not  shown  to  have  been  prose- 
cuted In  the  name  of  the  real  party  in  In- 
terest Second.  That  under  the  evidence 
the  finding  and  judgment  should  have  been 
for  defendant.  The  petition  stated  tbat 
plaintiff  "Is  a  corporation  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Illinois. 
The  mortgage  read  In  evidence  under  which 
plaintiff  claims  title  is  made  to  the  Bruns- 
wIck-Balke-CoIlender  Company,  a  corpora- 
tion existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Ohio,  of  the  city  of  Chicago, 
state  of  Illinois."  The  contention  of  defend- 
ant is  that  the  mortgage  shows  that  the 
plaintiff  was  a  corporation  of  the  state  of 
Ohio,  whereas  the  plaintiff  Is  a  corporation 
of  the  state  of  Illinois.  A  similar  question 
arose  in  a  recent  case  In  this  court,  wherein 
we  held  that  the  place  of  Incorporation  was 
an  immaterial  allegation  In  the  petition  and 
mere  surplusage.  Sands  v.  Marquardt,  113, 
Mo.  App.  490,  8T  S.  W.  1011.  This  point 
must  be  ruled  against  the  defendant  At 
most  it  Is  only  technical. 

The  defendant  contends  that,  as  she  made 
the  agreement  moutioned  with  Wilkle,  tho 
mortgagor,  within  the  five  days  from  tlie 
date  of  the  mortgage  and  its  filing  for  rei-- 
ord  without  knowledge  of  its  existence,  she 
had  a  prior  Hen  upon  the  property  for  her 
rent.  This  raises  the  question  whether  un- 
der the  circumstances  plaintiff  filed  his  mort- 
gage for  record  within  a  reasonable  time 
after  It  was  executed.  The  statute  requir- 
ing the  recording  of  such  Instruments  does 
not  prescribe  any  particular  time  in  which 
It  shall  be  done,  but  the  courts  have  given 
it  the  construction  that  the  time  in  all  such 
cases  must  be  reasonable.  Way  v.  Braloy,  44 
Mo.  App.  457,  and  cases  cited.  In  this  in- 
stance the  mortgage  was  executed  In  Mary- 
vllle  the  county  scat  on  the  20th  day  of  De- 
cember, 1005,  and  not  filed  for  record  until 
five  days  later.  There  Is  no  excuse  given 
for  the  delay.  We  assume  that  the  office 
of  the  recorder  was  at  the  county  seat,  where 
the  mortgage  was  held  by  plalntltTs  agent, 
who  could  have  filed  the  same  for  record  at 
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any  time  after  Its  execution  and  prior  to 
the  3d  day  of  January.  It  is  obvious  that 
the  plaintiff  did  not  use  proper  diligence 
to  have  its  mortpoKe  recorded.  Bank  v. 
Powers,  184  Mo.  432,  36  S.  W.  1132.  Sec- 
tion 3404,  Rev.  St.  1899  (Ann.  St  1906,  p. 
1936),  providing  that  such  mortgages  shall 
be  void  as  to  creditors,  unless  they  be  ac- 
Ivuowledged  and  recorded  or  possession  of 
the  mortgaged  property  be  delivered  to  the 
mortgagee,  has  been  construed  to  mean  that: 
"In  case  of  prior  creditors,  If  the  mortgage 
be  recorded,  or  the  mortgagee  takes  posses- 
sion of  the  property  before  such  creditors 
obtain  lien  thereon,  or  changes  his  position 
in  relation  thereto,  it  validates  ttae  mort- 
gage as  to  him."  Landls  v.  McDonald,  88 
Mo.  App.  335;  Dobyns  v.  Meyer,  95  Mo.  132, 
8  S.  W.  251,  6  Am.  St.  Rep.  32.  The  defend- 
ant by  the  verbal  agreement  with  Wilkie, 
the  owner,  to  substitute  the  property  In  con- 
troversy for  that  included  in  her  lease,  did 
not  thereby  obtain  a  lien  thereon  as  against 
other  creditors,  and,  as  she  did  not  take 
possesstcm  thereof  until  long  after  plaintiff's 
mortgage  had  been  recorded,  the  same  was 
valid  as  to  her.  Harrison  v.  Mining  Co.,  106 
Mo,  App.  32,  79  S.  W.  1160. 

It  follows,  therefore,  that  the  Judgment  of 
the  court  should  be  affirmed,  and  it  la  so 
ordered.    All  concur. 

PER  CURIAM.  On  January  6,  1908,  the 
foregoing  opinion  was  rendered  afflrmlng 
the  cause.  On  motion  of  appellant  a  rehear- 
ing was  granted.  The  cause  was  reargued  by 
appellant,  and  again  taken  under  advisement 
After  due  consideration,  the  court  is  convinc- 
ed that  the  former  opinion  should  be  adhered 
to.    Therefore  the  cause  Is  affirmed. 


ZEILDA   FORSEB  INV.   CO.  v.  OZEN- 

BERGER. 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  29,  1908.) 

1.  Refobmatior  of  Irbtbuments— Mistake — 
Pboof  Requibed. 

A  part;  claiming  the  right  to  reformation 
of  an  instrument  for  fraud  or  mistake  must 
show  the  fraud  or  mistake  by  evidence  which 
is  clear  and  convincing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  i  157.] 
'2.  Same— Evidence. 

Evidence  of  a  single  witness  held  insuffi- 
cient to  justify  a  decree  reforming  the  lease  for 
mistake  in  omitting  a  stipulation  alleged  to  have 
been  agreed  to,  where  it  was  not  consistent 
with  all  the  other  facts  and  circumstances  sur- 
rounding the  execution  of  the  lease. 
I  fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Vdh  42,  Reformation  of  Instruments,  §f  157- 
164.]   ^   .. 

Appeal  from  Circuit  Court  Buchanan  Coun- 
ty;  C.  A.  Mosman,  Judge. 

Action  by  the  Zeilda  Forsee  Investment 
Company  against  Henry  Ozenberger.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 


S.  S.  Shull,  for  appellant    Bastin,  Corby 
&  B^tln,  for  respondent 

BROADDUS,  P.  J.  Hie  plaintiff  corpora- 
tion sues  on  two  promissory  notes  for  |200 
each  executed  by  defendant  November  10, 
1901,  and  payable  in  52  months  from  date,  to 
the  order  of  Zeilda  Forsee  and  assigned  to 
plaintiff.  The  notes  were  a  part  considera- 
tion for  a  lease  of  Zeilda  Forsee's  farm  situat- 
ed in  Buchanan  county,  Mo.,  near  One  Him- 
dred  and  Two  river,  for  a  term  of  five  years, 
commencing  on  the  1st  day  of  Marcli,  1902, 
and  ending  on  the  28th  day  of  February,  1907. 
The  consideration  for  the  use  of  the  farm 
was  evidenced  by  ten  promissory  notes,  to 
wit  two  notes  for  |150  each,  one  due  March 
1, 1902,  the  other  due  September  1,  1902 ;  and 
eight  for  $200  each  due  in  their  order,  viz., 
March  1,  1902,  September  1,  1902,  and  so  on, 
the  last  note  being  due  September  1,  1906. 
The  two  latter  being  the  notes  in  suit  The 
said  Zeilda  and  defendant  entered  into  a 
writing,  in  which  is  recited  the  terms,  condi- 
tions, and  extent  of  the  lease.  The  defend- 
ant in  his  answer  sets  up  by  a  way  of  cross- 
bill this  writing,  and  alleges  that  it  did  not 
include  the  entire  contract  as  made  by  the 
parties,  and  asks  that  it  be  reformed.  The 
part  alleged  to  be  omitted  is  as  follows  quot- 
ing the  language  of  the  answer:  "That  pre- 
paratory to  the  drawing  of  said  lease  the 
matter  was  fully  talked  over  between  this 
defendant  and  scrivener  who  was  to  draw  the 
said  lease,  and  who  was  representing  at  the 
time  said  Zeilda  Forsee,  and  they  agreed 
and  fully  understood  that  said  lease  should 
contain  a  clause  which  should  provide  that 
If  the  land  at  the  time  being  leased  to  said 
Ozenberger,  this  defendant  should  overflow 
or  be  overflowed  from  or  by  the  One  Hundred 
and  Two  river,  which  runs  along  or  by  or 
through  said  lands,  to  the  extent  of  two  or 
more  overflows  during  the  five  years  that 
the  lease  of  said  land  should  run,  then  In 
that  event  one-half  of  the  rent  for  the  years 
so  overflowed  should  go  off,  and  not  be  col- 
lected from  said  Ozenberger,  and  that  he 
sliould  be  rebated  to  that  extent  from  the 
payment  of  full  rental  or  the  full  amount  ot 
the  notes  drawn  up  for  the  rentals  of  said 
farm,  and  that  the  rebating  of  any  amounts 
to  this  defendant  from  or  off  of  any  of  his 
said  notes  should  not  take  pl»ce  or  be  allow- 
ed to  him  except  at  the  end  of  his  lease, 
which  was  to  expire  by  the  terms  thereof  on 
the  28th  day  of  February,  l907.  Said  lan- 
guage and  terms  were  omitted  from  said 
lease,  and  not  inserted  by  reason  of  a  mutual 
mistake,  accident,  and  oversight  of  the  par- 
ties thereto  who  drew  and  wrote  said  lease." 
The  answer  then  proceeds  to  state  certain 
overflows  which  would  authorize  a  rebate 
if  allowed  in  excess  of  the  two  notes  In  suit, 
and  a  judgment  Is  prayed  for  such  excess 
over  and  against  the  plaintiff.  James  F. 
Pitt,  who  wrote  the  lease  and  who  was  the 
agent  of  Zeilda  Forsee,  had  died  before  the 
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ttiaL  Under  the  circamstances  the  defend- 
uit  was  not  a  competeat  witness.  The  only 
vitnesB  who  claimed  to  have  been  present  at 
the  time  the  lease  was  written  was  a  man 
by  the  name  of  Henry  Trlpps.  Trlpps  tes- 
tified that  the  writing  did  not  contain  all 
that  ""was  talked"  ;  that  be  did  not  himself 
talk  to  Mr.  Pitt,  but  that  he  beard  the  talk 
between  defendant  and  Pitt  relative  to  the 
terms  of  the  lease  and  what  was  to  be  wrlt- 
ttt  in  it;  that  defendant  "asked  Mr.  Pitt 
bow  it  would  be  if  there  would  be  two  or 
more  oYerflows,  and  they  agreed,  If  there 
would  be  two  or  more  overflows  in  the  Ave 
years,  half  of  the  rent  would  go  off  in  them 
years  when  It  overflows";  that  deduction  or 
rebate  on  account  of  snch  overflows  were  to 
be  made  at  the  last  part  of  the  term  of  the 
lease;  and  that  a  reduction  of  one-half  of 
the  rent  would  be  made  for  each  year  the 
land  overflowed.  The  witness  was  asked  If 
the  lease  was  read  over  to  defendant  after 
it  bad  been  written,  or  If  defendant  read  It 
himaelf,  to  which  he  answered,  "No" ;  that 
Hr.  Pitt  said,  "Here  is  that  contract  made, 
Just  the  way  we  talked^  it  over,"  to  which 
defendant  said  nothing  in  reply.  He  was 
a^ed  on  crosa-ezamination  if  he  could  tes- 
tis from  bearing  the  conversation  between 
Pitt  and  defendant,  or  to  all  the  various 
terms  and  conditions  that  the  lease  was  to 
contain,  to  which  he  answered:  "I  know 
they  talked  about  cutting  wood,  and  they 
talked  about  fence  that  would  have  to  be  put 
up;  that's  about  all  I  beard — and  about  the 
water."  Ibe  defendant  claims  that  he  had 
DO  knowledge  of  the  alleged  omissions  from 
the  written  lease  until  after  the  eighth  note 
became  due.  There  was  no  other  witness  as 
to  what  transpired  at  the  time  the  lease  was 
written.  Defendant  admitted  that  he  had  a 
copy  or  duplicate  of  the  lease  all  the  time  in 
his  possession.  The  defendant  introduced 
evidence  to  support  bis  claim  for  the  alleged 
overflows  and  destruction  of  bis  crops  by 
water  from  the  stream  mentioned.  The  court 
dismissed  the  defendant's  cross-bill  and  ren- 
dered Judgment  against  him  for  the  notes 
in  suit  and  interest,  from  which  defendant 
appealed. 

The  principal  question  in  the  case  is  wheth- 
er defendant  made  out  such  a  case  as  would 
authorize  a  court  to  reform  the  lease  as  ask- 
ed. It  is  the  contention  of  defendant  that 
his  evidence  was  clear  and  positive,  that  the 
mistake  bad  occurred  which  resulted  in  the 
omission  from  the  lease  the  Important  condi- 
tion referred  to  in  the  answer  and  the  evi-  | 
dence  of  the  witness  Trlpps.  His  statement  > 
was  clear  enoi^  In  that  respect,  but  it  does  ; 
not  necessarily  follow  that  the  statement  of 
a  single  witness,  however  clear  and  positive 
it  may  be,  should  control  the  decision  of  a 
chancellor  in  a  matter  of  such  grave  responsi- 
bility as  the  reformation  of  a  contract  in  an 
important  particular.  It  may  be  that  the 
dicomstances  of  tbe  case  might  have  con- 
vinced tbe  court  that  owing  to  the  long  lapse 


of  time  or  for  some  other  cause  tbe  witness 
was  mistaken,  or  that  be  was  willingly  stat- 
ing an  untruth.  There  were  circumstances 
in  this  case  which  were  well  worth  consid- 
eration by  the  court  before  it  accepted  the 
uncorroborated  statement  of  the  witness 
Trlpps.  Among  these  circumstances  is  tbe 
strangeness  of  the  alleged  omission  that  de- 
fendant should  not  have  credit  for  tbe  years 
in  which  he  might  sustain  a  loss  by  the  over- 
flow of  the  land,  tbe  time  be  would  most 
likely  be  benefited  by  it,  but  that  it  should 
be  deferred  until  the  last  payment  for  rent 
became  due ;  that  It  was  strange  and  unusual 
that  the  lessor's  agent  Pitt  and  defendant 
should  enter  into  so  Important  an  agreement 
without  it  having  been  read  over  in  order 
to  see  whether  it  contained  the  full  under- 
standing of  tbe  parties;  that  it  was  not 
probable  that  Pitt,  who  wrote  the  lease, 
should  have  omitted 'the  matter  when  it  is 
found,  on  Inspection  of  the  writing,  that  it 
was  most  carefully  and  particularly  worded 
and  the  work  of  an  experienced  and  skillful 
scrivener,  unless  he  did  so  purposely,  and  re- 
lied on  the  credulity  of  defendant  to  accept 
his  work  for  what  it  contained  without  hav- 
ing it  read  to  him;  and,  when  we  consider 
that  tbe  witness  could  only  remember  that 
the  contract  only  referred  to  the  cutting  of 
wood,  and  fencing  and  the  matter  In  contro- 
versy, among  so  many  other  provisions  of  the 
lease,  the  court  might  well  have  hesitated 
to  have  taken  the  word  of  the  single  witness 
to  the  transaction  which  had  occurred  six 
years  previously.  The  evidence  and  the  cir- 
camstances left  the  case  In  doubt,  as  to  the 
preponderance  of  proof.  The  rule,  however. 
Is  such  that  "tbe  party  seeking  to  have  an 
instrument  in  writing  reformed  for  fraud 
or  mistake  must  show  such  fraud  or  mistake 
by  evidence  that  is  clear  and  convincing;  for 
the  written  Instnunent  carefully  and  deliber- 
ately prepared  and  executed  is  evidence  of 
the  highest  character  and  will  be  presumed 
to  express  the  intention  of  the  parties  to  it 
until  tbe  contrary  appears  in  the  most  satis- 
factory manner."  Fanning  v.  Doan,  139  Mo. 
392,  41  S.  W.  742.  And  such  is  the  holding 
in  Parker  v.  Vanhoozer,  142  Mo.  621,  44  S. 
W.  728;  Clark  v.  St.  Louis  Transfer  Co.,  127 
Mo.  255,  30  S.  W.  121;  Bartlett  v.  Brown, 
121  Mo.  353,  25  S.  W.  1108,  and  in  many  other 
cases. 

Our  attention  has  been  called  to  an  Arkan- 
sas case,  wherein  It  is  held  that  a  deed  will 
not  be  reformed  on  the  ground  of  mistake 
on  the  testimony  of  a  single  witness,  which 
is  contradicted.  Marquette  Timber  Co.  v. 
Charles  T.  Abeles  &  Co.,  81  Ark.  420,  99  8. 
W.  685.  Tbe  inference  that  appellant  seeks 
to  draw  from  tbe  decision  is  that  the  testi- 
mony of  one  witaess  would  be  sufficient  in 
such  cases  if  it  stood  tmcontradicted.  But 
there  is  no  such  intimation  In  the  opinion; 
and  we  are  not  called  upon  and  do  not  hold 
that  tbe  testimony  of  single  witness,  might 
not  be  sufficient  to  support  a  decree  for  ref- 
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ormatlon  of  a  written  InBtnunent  But  we 
do  hold  that.  In  an  instance  of  that  kind, 
the  court  should  proceed  with  great  care  and 
caution,  and,  unless  the  testimony  of  the  wit- 
ness be  very  clear  and  positive  and  consistent 
with  all  the  other  facts  and  circumstances, 
to  refuse  reformation.  We  have  called  atten- 
tion to  certain  facts  and  circumstances  in 
the  case  which  appear  to  us  and  no  doubt  did 
to  the  chancellor  who  tried  it,  as  inconsist- 
ent with  the  alleged  mutual  mistake. '  We  be- 
lieve the  court  adopted  the  correct  theory 
of  the  case  and  arrived  at  a  Just  and  equita- 
ble conclusion. 

As  the  other  branch  of  defendant's  defense 
depended  upon  the  establishment  of  his  cross- 
bill, what  we  have  said  disposes  of  all  the 
other  questions  raised  on  the  appeal. 

AflBrmed.    All  concur. 


ARMSTRONG   T.    MODERN    BROTHER- 
HOOD OF  AMERICA. 
(St  Louis  Court  of  Appeals.    Missouri.    June 
23,  1908.) 

1.  Statutes  —  Constbuctiow  —  Leoislativk 

IMTENT. 

*  The  court  in  conatnung  and  declaring  the 
effect  of  statutes  should  effectuate  the  obvious 
intention  of  the  Legislature ;  and  this  doctrine 
obtains  with  special  force  when  it  appears  the 
intention  of  the  Legislature  conserves  a  whole- 
some purpose. 

['Ed.  Note.T-For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {{  259-265.] 

2.  INSDBANOB— Mutual  Benefit  Insurance 

— FOBEION  F&ATESNAI.  BENEFICIABT  ASSO- 
CIATIONS—OPERATION  OP  General  I^aws — 
ElSEMPTiONS— Suicide  Clause. 

A  foreign  fraternal  beneficiary  association, 
coming  in  all  particulars  within  the  definition, 
by  Rev.  St.  1899,  S  1408  (Ann.  St.  1906,  p. 
1111),  of  such  associations,  and  rightfully  do- 
ing business  in  the  state  by  virtue  of  section 
1410  (Ann.  St.  1906,  p.  1113),  authorizing  non- 
resident associations  coming  within  the  descrip- 
tion of  section  1408  so  to  do  business,  is  not 
taken  out  of  the  provisions  of  section  1408,  ex- 
empting such  associations  from  the  operation  of 
general  laws,  by  the  fact  that,  by  the  laws  of 
its  domicile,  its  members  are  authorized  to  des- 
ignate as  beneficiaries  their  personal  represen- 
tatives, one  class  additional  to  those  mentioned 
in  section  1408;  and  lience  a  member  contract- 
ing against  suicide,  sane  or  insane,  could  not 
recover  by  virtue  of  tlie  provisions  of  Rev.  St. 
1899,  §  7896  (Ann.  St.  190(5,  p.  3750),  govern- 
ing old-line  insurance  companies,  which  render 
the  defense  of  suicide  of  no  avail  unless  suicide 
was  contemplated  at  the  time  the  policy  was 
taken  out. 

Appeal  from  Circuit  Court,  Ralls  County; 
David  H.  Eby,  Judge. 

Action  by  Harriet  B.  Armstrong  against 
the  Modern  Brotherhood  of  America  on  a 
benefit  certificate.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
case  certified  to  Supreme  Court,  as  views  ex- 
pressed are  conflicting  with  other  decisions 
of  Court  of  Appeals. 

Roy  &  Hays  and  Ball  &  Sparrow,  for  ap- 
pellant. E.  J.  Aiford  and  J.  O.  Allison,  for 
respondent. 


NORTONI,  J.    This  is  a  suit  on  a  certifi- 
cate of  life  Insurance  issued  by  a  fraternal 
beneficiary  association.    Plaintiff  recovered, 
and  defendant  appeals.    The  question  ihvolr- 
ed  for  decision  Is  whether  the  association  is 
one  of  that  character  exempted   from  the 
general  Insurance  laws  of  this  state,  under 
the  provisions  of  section  1408,  Rev.  St  1899 
(Ann.  St  1906,  p.  1111).    The  beneficiary  cer- 
tificate sued  upon  contained  a  provision  ex- 
empting the  society  from  liability  In  event 
the  Insured  took  his  own  life,  whether  sane 
or  insane.    The  Insured  committed  suicide. 
The  defendant  Invoked  the  stipulation  In  the 
insured's  application,  and  the  provisions  of 
its  certificate  exempting  it  from  liability  in 
case  of  suicide.    The  court,  nevertheless,  gave 
Judgment  against  it  for  the  amount  of  the 
plaintlfTs  claim,  on  the  theory  that  the  asso- 
ciation could  not  relieve  itself  from  responsi- 
bility in  that  behalf,  for  the  reason  it  was 
not  such  a  fraternal  association  as  is  exempt- 
ed from  the  operation  of  our  suicide  statute, 
which   provides,   substantially,  that  suicide 
shall  be  no  defense  to  an  action  on  a  life  In- 
surance policy,  unless  it  be  made  to  appear 
that  the  Insured  contemplated  taking  his  own 
life  at  the  time  the  policy  was  issued.    There 
is  no  claim  whate-v^er  in  this  case  that  the  in- 
sured contemplated  suicide  at  the  time  of  en- 
tering into  the  contract  in  suit.    The  matter 
is  therefore  to  be  determined  by  reference  to 
and  the  constructlcm  of  our  statutes  exempt- 
ing fraternal  societies  from  the  operation  of 
the  general  insurance  statutes  of  the  state, 
among  which  is  the  statute  of  suicide  above 
referred  to.    The  defendant  is  a  beneficiary 
society,  incorporated  under  the  laws  of  the 
state  of  Iowa,  and  was  duly  admitted  by  the 
commissioner  of  insurance  of  this  state  to 
prosecute  Its  calling  here.    The  Insured  be- 
came a  member  of  one  of  its  subordinate 
lodges  located  at  Perry,  Mo.,  in  November, 
1892;  and  on  the  26th  day  of  that  month  re- 
ceived his  certificate  payable  to  the  plaintiff, 
his  wife,  whom  he  designated  therein  as  his 
beneficiary.    The  insured  paid  all  of  his  as- 
sessments, and  was  in  good  standing  at  the 
time  of  bis  death,  March  1,  1905,  on  which 
date  he  committed  suicide.    Proofs  of  death 
having  been  properly  made  and  sabmltted, 
the  defendant  declined  to  pay  the  amount  of 
the  certificate  for  the  reason  stated,  and  the 
plaintiff,  the  Insured's  widow.  Instituted  this 
suit    Under  the  law  of  the  state  of  Iowa, 
constituting  the  charter  of  the  defendant  as- 
sociation. It  Is  authorized  to  Issue  certificates 
of  insurance  payable  to  the  same  classes  of 
beneficiaries  mentioned  in  the  Missouri  stat- 
ute (section  1408,  Rev.  St.  1899)  and  one  other 
class  of  beneficiaries  as  well;  that  is  to  say, 
the  Iowa  statute  authorizes  the  defendant  to 
issue  certificates  of  Insurance  payable  to  the 
personal  representatives  of  the  Insured.    Be- 
cause of  this  deviation  from  the  Missouri 
statute,  the  circuit  court  gave  Judgment  to 
the  effect  that  the  defendant  association  was 
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not  ecempted  from  ttae  operation  of  oar  stat- 
ute on  snlcide. 

The  MlsBoarl  statute  dealing  with  the  ques- 
tion of  tbe  defense  of  snicide  on  life  Insur- 
ance policies  la  as  follows:     "In  all  suits 
upcHi  tioUcles  of  Insurance  on  life  hereafter 
Isoed  by  any  company  doing  business  in  this 
state,  to  a  dtlzen  of  tbis  state,  It  shall  be  no 
defense  that  the  Insured  committed  suicide, 
unless  It  shall  be  shown  to  the  satisfaction 
of  the  conrt  or  Jury  trying  the  cause,  that 
the  insnred  contemplated  suicide  at  tbe  time 
be  made  his  application  for  the  policy,  and 
any  stipulation  in  the  policy  to  the  contrary 
shall  be  void."     Section  7886.  Rev.  St.  1899 
(Ann.    St.    1906,   p.  3750).    This  statute,   of 
course,  becmnes  parcti  of  every  life  Insurance 
contract  entered  Into  within  this  jurisdiction, 
unless  tbe  Institution  Issuing  the  contract  of 
Insorance  or  the  contract  itself  is  exempted 
therefrom  by  other  competent  provisions  of 
onr  statnte  law.    It  Is  a  well-known  fact  that 
fraternal  beneficiary  associations  engaged  In 
the  life  insarance  business  are  organized  and 
cmiducted  for  tbe  purpose,  among  others,  of 
affording  to  the  members  thereof  Indemnity 
against  death,  payable  to  designated  benefi- 
ciaries, at  a  much  lower  rate  of  compensation 
to   the    Insurer   than   Is  customary   for  life 
Insurance  In  the  regular  companies.    In  aid 
of  this  Idea,  the  legislative  authority  of  the 
state  has  provided  tliat  associations  comply- 
ing with  our  laws  and  falling  within  the  pre- 
scribed designation  shall  be  exempted  from 
tbe  harsher  and  more  rigorous  provisions  of 
the  statutes  respecting  life  Insurance  general- 
ly, and  therefore  It  Is  competent  for  snch 
beneficiary  societies  to  contract  with  their 
members,  exempting  the  society  from  liabil- 
ity In  case  the  Insured  shall  come  to  his  end 
by    self-deatmction,   as   in   this   case.     And 
therefore  the  question  as  to  whether  the  con- 
tract of  Insurance  Issued  by  this  society  is  to 
be  determined  by  reference  to  the  principles 
of  the  common  law  In  that  behalf  and  en- 
forced as  a  common  law  contract,  unincum- 
bered with  the  suicide  statute,  is  to  be  ascer- 
tained and  determined  with  reference  to  our 
statute  affording  a  definition  of  a  fraternal 
insarance  association.    That  statute  (section 
1406,  Rev.  St  1899)  is  as  follows-    "A  frater- 
nal beneficiary  association  is  hereby  declared 
to  be  a  corporation,  society  or  voluntary  as- 
sociation,  formed  or  organized  and  carried 
on  for  the  sole  benefit  of  its  members  and 
their  beneficiaries,  and  not  for  profit    Each 
assodatimi  shall  have  a  lodge  system,  with 
ritualistic  form  of  work  and  representative 
form  of  government,  and  shall  make  provi- 
sion for  the  payment  of  benefits  in  case  of 
death,  and  may  make  provision  for  the  pay- 
ment of  boiefits  In  case  of  sickness,  tempo- 
rary or  permanent  physical  disability,  either 
as  the  result  of  disease,  accident  or  old  age, 
provided  the  period  in  life  at  which  payment 
of  phjrslcal  disability  benefits  on  account  of 
old  age  commences,  shall  not  be  under  seven- 
ty (70)  years,  subject  to  their  compliance  with 


its  constitution  and  laws.  The  fund  from 
which  the  paymoit  of  such  benefits  shall  be 
made,  and  the  fund  from  which  the  expenses 
of  such  association  shall  be  defrayed  shall  be 
derived  from  assessments  or  dues  collected 
from  its  members.  Payments  of  death  bene- 
fits shall  be  to  tbe  families,  heirs,  blood  rela- 
tives, affianced  husband  or  affianced  wife  of, 
or  to  persons  dependent  upon  the  member. 
Such  associations  shall  be  governed  by  this 
act  and  shall  be  exempt  from  the  provisions 
of  the  Insurance  laws  of  this  state,  and  shall 
not  pay  a  corporation  or  other  tax,  and  no 
law  hereafter  passed  shall  apply  to  them  un- 
less they  be  expressly  designated  therein. 
And  such  fraternal  beneficial  association  may 
create,  maintain,  disburse  and  apply  a  re- 
serve or  emergency  fund  in  accordance  with 
Its  constitution  or  by-laws." 

It  will  be  observed  that,  among  other 
things,  the  statute  provides:  "Such  associa- 
tion shall  be  governed  by  this  act  and  shall 
be  exempt  from  the  provisions  of  the  insur- 
ance laws  of  this  state."  Section  1410,  au- 
thorizing nonresident  associations  to  enter 
the  state  of  Missouri  and  qualify  to  conduct 
their  business  here,  provides,  among  other 
thtogs:  "Any  such  association  coming  with- 
in the  description  as  set  forth  in  section 
1408  of  this  article,  organized  under  the  laws 
of  any  other  state,"  etc.,  may  qualify  and 
conduct  its  business  here  by  complying  with 
the  conditions  therein  prescribed.  Upon  so 
qualifying,  such  foreign  Institutions  become 
privileged  as  domestic  concerns.  There  is 
no  controversy  as  to  the  facts  with  respect 
to  the  case  now  under  advisement  It  stands 
conceded  that  the  defendant  is  a  fraternal 
beneficiary  association,  organized  and  char- 
tered under  the  laws  of  the  state  of  Iowa; 
that  it  conducts  its  business  solely  for  the 
benefit  of  its  members,  and  not  for  profit; 
that  it  obtains  its  funds  by  means  of  dues 
and  assessments,  authorized  both  by  tbe  stat- 
utes of  Missouri  and  Iowa;  that  it  has  a 
lodge  system  of  government  and  a  ritual- 
istic form  of  work;  that  the  element  of 
fraternity  pervades  its  entire  scope,  and  it 
is  In  all  things  a  fraternal  beneficiary  as- 
sociation. Identically  as  such  are  defined  by 
onr  Missouri  statute,  except  its  members  are 
authorized  under  its  charter,  the  Iowa  stat- 
ute, to  designate  a  beneficiary  from  another 
and  additional  class  than  those  prescribed 
by  the  Missouri  statute,  to  wit,  the  personal 
representatives  of  the  Insured,  and  the  as- 
sociation is  authorized  to  Issue  certificates 
payable  to  such  representatives.  There  are 
several  cases  In  Missouri  announcing  the 
doctrine  that,  even  though  associations  like 
this  one  are  fraternal  in  every  respect  they 
are  not  exempt  from  our  Insurance  laws  if 
they  are  authorized  by  their  charters  to 
Issue  certificates  of  insurance  to  a  class 
of  beneficiaries  other  than  those  named  in 
the  Missouri  statute.  Those  cases  proceed 
upon  the  theory  that  the  particular  class- 
es of  beneficiaries  enumerated  In  the  Mis- 
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soar!  statute  on  fraternal  societies  (seo- 
tlon  140S,  supra)  are  parcel  of  the  defini- 
tion of  such  fraternal  societies  as  are  ex- 
empt from  the  operation  of  our  general  in- 
surance laws.  In  other  words,  they  an- 
nounce the  doctrine  that,  even  though  the  as- 
sociation may  be  fraternal  In  every  respect, 
it  is  not  fraternal  in  the  contemplation  of 
our  statute  if  it  is  authorized  to  Issue  certifi- 
cates payable  to  any  class  of  persons  other 
than  those  given  in  section  1408,  supra.  The 
cases  mentioned  assert  another  doctrine  to 
the  effect  that,  even  though  the  association 
is  fraternal  and  falls  within  our  statute  In 
every  respect  other  than  that  mentioned,  it 
is  nevertheless  a  regular  old-line  insurance 
institution  because  of  this  additional  charter 
power  to  appoint  beneficiaries,  and  therefore 
comes  within  the  purview  of  the  several 
statutes  provided  with  respect  to  regular 
life  insurance,  among  which  is  the  suicide 
statute,  supra.  Among  these  cases  is  that 
of  Dennis  v.  Modem  Brotherhood  of  America, 
119  Mo.  App.  210.  95  S.  W.  967,  which  Is 
identically  in  point  here.  In  fact,  the  suit 
in  that  case  was  against  this  identical  de- 
fendant. The  insured  bad  taken  his  own  life 
in  that  case  and  the  certificate  of  Insurance 
was  payable  to  his  daughters,  a  class  of 
beneficiaries  authorized  by  both  the  Mis- 
souri and  the  Iowa  statutes.  Identically  as 
in  this  case,  except  here  the  wife,  instead  of 
the  daughters,  is  beneficiary.  The  wife  is 
an  authorized  beneficiary  in  both  the  Mis- 
souri and  Iowa  statutes,  identically  as  the 
daughters  were  tn  that  case.  The  Kansas 
City  Court  of  Appeals  adjudged  that,  because 
the  defendant  was  authorized  under  its  Iowa 
charter  to  Issue  certificates  of  Insurance  pay- 
able to  the  personal  representatives  of  the 
insured,  a  class  unauthorized  by  the  Mis- 
souri statute,  the  association  was  not  ex- 
empt from  the  insurance  laws  of  this  state, 
and  therefore  the  plaintiffs  were  permitted 
to  recover  on  the  theory  that  our  suicide 
statute  obtained  with  respect  to  the  matter 
in  judgment.  Identically  as  if  the  institution 
were  a  regular  old-line  life  Insurance  com- 
pany. Other  cases  to  the  same  effect  decided 
by  that  court  are  Baltzell  v.  Modem  Wood- 
men, 98  Mo.  App.  153,  71  S.  W.  1071;  Herz- 
berg  V.  Modern  Brotherhood  of  America,  110 
Mo.  App.  328.  86  8.  W.  986.  This  court  is 
not  Impressed  with  the  reasoning  of  those 
cases.  We  are  persuaded  that  a  reading  of 
the  statute  above  referred  to  manifests  an 
obvious  intention  on  the  part  of  the  legis- 
lative authority  to  exempt  fraternal  societies 
from  the  operation  of  our  Insurance  lawa 
This  being  true,  it  is  the  duty  of  the  court  to 
administer  the  law  in  the  spirit  It  was  fram- 
ed. The  court,  in  constraing  and  declaring 
the  effect  of  statutes,  should  effectuate  the 
obvious  Intention  of  the  Legislature;  and 
this  doctrine  obtains  with  special  force  when 
it  appears  the  Intention  of  the  Legislature 
conserves  a  wholesome  purpose,  as  here. 
Th«  manifest  intention  of  those  statutes  is 


to  relieve  fraternal  beneficiary  societies  so 
far  as  practicable  from  the  burdens  on  reg- 
ular life  insurance  companies,  and  thus  aid 
the  purpose  of  affording  insurance  at  a 
lower  rate.  Upon  '  an  attentive  considera- 
tion of  section  1408,  it  appears  that  the  Leg- 
islature did  not  Intend  that  the  classes  of 
beneficiaries  therein  named  should  be  re- 
garded as  a  portion  of  the  definition  of  fra- 
ternal beneficiary  societies  in  order  to  ex- 
empt them  from  the  operation  of  the  general 
insurance  statutes.  It  appears  the  specifica- 
tion of  certain  classes  of  beneficiaries  there- 
in operates  rather  as  a  limitation  upon  the 
power  of  the  association  than  as  a  test  by 
which  the  character  of  the  institution  is  to 
be  determined.  The  legislative  authority 
saw  fit  to  authorize  foreign  institutions  of 
this  character  to  enter  the  state  on  certain 
prescribed  conditions.  Upon  complying  with 
these  conditions,  the  foreign  Institution  be- 
comes clothed  with  the  privileges  of  like 
domestic  concerns.  Therefore,  in  the  absence 
of  express  stipulation  in  the  statute  to  that 
effect,  it  certainly  ought  not  to  be  presumed 
the  Legislature  Intended  that  those  foreign 
fraternal  Institutions  whose  charters  author- 
ize beneficiaries  in  the  parent  Jurisdiction 
other  and  distinct  from  the  domestic  statute 
were  not  to  be  Immune  from  the  general  in- 
surance laws,  as  well  as  those  whose  char- 
ter provisions  were  in  precise  accord  with 
our  own.  It  is  a  fact  well  known  that  the 
charters  of  those  concerns  vary,  as  they  es- 
sentially must,  with  the  laws  of  the  several 
states.  It  is  Indeed  unjust,  because  of  this 
fact  over  which  they  have  no  control,  to 
deny  them  the  privilege  accorded  other  con- 
cerns organized  in  states  whose  statutes  In 
this  respect  conform  to  those  of  Missouri. 
It  is  quite  manifest  no  such  result  was  con- 
templated. As  we  understand  it,  the  test 
of  a  fraternal  beneficiary  association  within 
the  meaning  of  the  Missouri  statute  (section 
1408)  is  that  the  association  must  be  organ- 
ized for  the  sole  benefit  of  its  members,  and 
not  for  profit.  It  should  possess  a  lodge 
system  and  representative  form  of  govern- 
ment with  a  ritualistic  form  of  work,  and 
confine  the  issue  of  Its  benefit  certlflcatea 
to  its  members  In  favor  of  such  beneficiaries 
as  they  may,  from  time  to  time,  designate, 
thus  placing  the  benefit  within  the  control 
of  the  member  and  precluding  a  vested  In- 
terest of  the  beneficiary,  which  obtains  with 
respect  to  regular  life  insurance.  This  seems 
to  be  the  opinion  of  our  Supreme  Cdurt  on 
the  subject  as  given  in  the  recent  case  of 
Westerman  v.  Knights  of  Pythias,  196  Mo. 
670-701,  94  S.  W.  470-477,  6  L.  R.  A.  (N.  S.) 
1114,  in  which  it  is  said:  "It  is  only  essential 
to  constitute  the  defendant  a  fraternal  bene- 
ficiary association  that  it  be  organized  for  the 
benefit  of  its  members,  and  not  for  gain  or 
profit.  It  must  have  a  representative  form 
of  government  and  ritualistic  form  of  work. 
Having  these  essential  requirements,  such  as- 
sociation is  authorized  to  issue  benefit  cer- 
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tiflntes  to  any  of  Its  members,  and  it  Is  by 
no  means  a  condition  precedent  to  make  It  a 
fraternal  beneficiary  association  as  contem- 
plated by  the  statute  that  it  shall  Issue  such 
benefit  certificates  to  each  and  every  one  of 
the  members  of  the  association.  The  trne  test 
as  to  whether  this  is  a  fraternal  beneficiary 
association  is:  Is  It  formed  or  organized,  and 
is  It  to  be  carried  on  for  the  sole  benefit  of 
Its  meml>er8  and  their  beneficiaries  and  not 
(or  profit?  Has  it  a  lodge  system  with  a 
ritoallstic  form  of  work  and  a  representa- 
tire  form  of  government?"  To  the  same  ef- 
fect is  Tlce  V.  Knights  of  Pythias,  123  Mo, 
App.  8S-104.  100  S.  W.  519.  afDrmed  by  the 
Supreme  Court  and  reported,  Tice  ▼.  Eights 
of  Pythias,  204  Mo.  349,  102  S.  W.  1018. 

Entertaining  these  views,  we  are  of  opIn> 
Ion  that  the  present  defendant  is  a  fraternal 
beneficiary   association,  notwithstanding  the 
fact   that   it    has  authority  under  Its  Iowa 
charter  to^  issue  certificates  to  classes  of  ben- 
eficiaries otber  than  and  distinct  from  those 
named  in  the  Missouri  statute.    Of  course, 
a  certificate  issued  by  this  defendant  to  a 
p^^onal    representative,   as   in   the  case   of 
HerzberR  ▼    Modem  Brotherhood  of  Ameri- 
ca, no  Mo.   App.  328,  85  S.  W.  086,  would 
be  nltra    vires  in   Missouri  ns  without  our 
law.  and  the  rights  of  parties  under  such  a 
Missouri  contract,  payable  to  a  beneficiary 
cnaathorlzed  by  the  Missouri  statute,  would 
DO  doubt  be  determined  by  reference  to  the 
modem  doctrine  respecting  ultra  vires  con- 
tracts of  fraternal  beneficiary  associations, 
as  pointed  out  by  Mr.  Bacon  In  bis  valuable 
worb    on    Benefit   Societies   (3d   Ed.)   i   205. 
Where  the  charter  of  a  foreign  corporation 
contains   a  grant  of  power  not  afforded  by 
our  law.   It   Is  the  rule  to  treat  the  extra 
;nant  in  that  behalf  as  nonexistent,  and  de- 
termine the  rights  of  the  parties  arising  from 
its  unanthorlzed  exercise,  with  reference  to 
the  domestic  statute.    State  ex.  rel.  v.  Cook, 
171  Mo.  362,  71  S.  W.  829.    And  in  our  opin- 
ion aonnd  Judgments  have  been  given  to  the 
effect   titat  this   doctrine   obtains   with   re- 
spect to  the  exercise  of  an  extra  grant  of 
power  to  foreign  fraternal  associations  au- 
thorizing the  Issue  of  certificates  to  bene- 
ficiaries  and    thus  creating  contracts  ultra 
Tires  under  our  ststute.     Hysinger  v.   Sup. 
TjOdge  Knights  &  Ladles  of  Honor,  42  Mo. 
App.  827.    See.  also,  Loyd  v.  Modem  Wood- 
m«i.  118  Mo.  App.  19,  87  S.  W.  530;   Pauley 
V.  Modem  Woodmen,  113  Mo.  App.  473-480. 
87  S.   W.   990;    Bacon  on  Benefit   Societies 
'3d   Bd.)   i  265.     The  principal  question  in 
judgment  here  was  recently  before  this  court 
in  the  case  of  L<oyd  v.  Modem  Woodmen,  113 
Mo.  App.  19,  87  S.  W.  530,  and  the  opinion 
given   by  the  court  was  to  the  same  effect 
as    above    expressed.      It    seems,    also,    the 
Kansas  City  Court  of  Appeals  gave  Judgment 
to  the  ssme  effect  in  the  case  of  Pauley  ▼. 
Modem  Woodmen.   118  Mo.  App.  473,  87  S. 
W.   990,    which   Judgment,   although    Incon- 
sistent with   the    more  recent   cases  cited 


from  that  court,  seems  not  to  have  been  ex- 
pressly Impeached  or  overruled.  Now,  In 
the  case  at  bar,  the  insured  stipulated  in  his 
application  for  Insurance  that,  In  event  he 
took  his  own  life,  the  certificate  and  all 
rights  of  insurance  thereunder  should  be- 
come forfeited.  The  certificate  of  insur- 
ance also  contained  a  pointed  stipulation  to 
the  same  effect.  This  contract  was  entirely 
competent  under  the  common  law  when  con- 
sidered apart  from  our  statute  on  suicide, 
supra.  In  view  of  these  facts  and  the  char- 
acter of  the  defendant  association,  plaintiff 
was  not  entitled  to  recover.  The  Judgment 
will  l>e  reversed. 

The  views  herein  expressed  are  In  confiict, 
however,  with  the  Judgment  of  the  Kansas 
City  Conrt  of  Appeals  given  on  a  like  ques- 
tion in  the  case  of  Dennis  v.  Modern  Broth- 
erhood of  America,  119  Mo.  App.  210,  95 
S.  W.  007,  and  other  cases  above  cited. 
Therefore  the  case  will  be  certified  to  the 
Supreme  Court  for  final  determination.  It 
is  so  ordered. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


VOGEL  V.  STARR. 

(Kansas  City  Court  of  Appeals.     Missouri. 
June  29.  1908.) 

1.  Bills   and    Notes— Sufficikrot  ot   No- 
tics  Of  DiSHONOB. 

The  owner  of  a  note  who  had  placed  it  with 
another  for  collection,  assuming  that  it  was  his 
duty  to  commnnicate  to  hia  agent  the  knowledge 
of  facts  material  to  the  subject  of  the  employ- 
ment he  bad  or  might  acquire  during  the  course 
of  the  employment,  was  not  charged  with  the 
further  duty  either  to  himself  notify  the  in- 
dorser  of  dishonor  of  the  note,  or  to  make  in- 
quiries as  to  where  the  indorser  received  his 
mail. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  S  1141.] 

2.  Same— DiLiOENCE— Questions  of  Law  ob 
Fact. 

Whether  a  notary  exercised  reasonable  dili- 
f^ence  in  giving  notice  of  dishonor  to  an  indorser 
18  a  question  of  law,  not  of  fact,  where  there  is 
no  controversy  over  material  facts. 

[Ed.  Note. — For  cases  in  point,  see  (3ent.  Dig. 
vol.  7,  Bills  and  Notes,  f  1883.] 

8.  Same— Personal  Sebvicb— Notice  of  Dis- 

HONOB — Sufficiency. 

Personal  service  on  an  indorser  of  notice 
of  dishonor  is  not  required,  but  constructive 
service  will  suffice  where  reasonable  dilieence 
is  exercised  to  make  it  in  the  manner  best  adapt- 
ed to  convey  actual  notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  §  1138.] 

4.  Same. 

Where  a  notary  made  inquiries  of  several 
persons  as  to  the  post-office  address  of  an  indors- 
er, all  of  whom  appeared  to  possess  some  infor- 
mation on  the  subject  and  expressed  the  belief 
that  a  certain  town  was  the  proper  address  of  the 
indorser,  and  that  town  was  the  nearest  town 
to  the  indorser's  farm,  and  was  a  much  larger 
town  than  the  town  at  which  the  indorser  in 
fact  received  his  mail,  and  the  notary  acted  in 
good  faith,  a  notice  of  dishonor  sent  to  such 
town  was  sufficient,  though  because  the  indorser 
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did  not  receive  bfs  mail  there,  but  in  such  oth- 
er town,  it  was  not  received  within  a  reason- 
able time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  SS  1186,  1187.] 

Appeal  from  Circuit  Court,  Grundy  Coun- 
ty;   G.  W.  Wannamaker,  Judge. 

Actlcm  by  John  Vogel  against  O.  J.  Starr. 
Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

P.  C.  Stepp,  W.  D  Stepp.  and  O.  N.  Gibaon, 
for  appellant  A.  G.  Knight  and  W.  G.  Colli- 
son,  for  respondent. 

JOHNSON,  J.  Action  against  the  indorser 
of  a  negotiable  promissory  note.  The  failure 
of  the  bolder  to  give  proper  notice  of  dis- 
honor is  the  defense  Interposed.  Trial  was 
before  the  court  without  the  aid  of  a  Jury. 
Judgment  was  entered  for  defendant,  and 
plaintiff  .appealed. 

The  note  in  question  is  as  follows:  "$45. 
Trenton,  Mo.,  Oct  7,  1805.  One  year  after 
date,  I  promise  to  pay  to  the  order  of  O.  J. 
Starr,  forty-flve  dollars,  for  value  received 
with  interest  at  the  rate  of  eight  per  cent, 
per  annum  from  date,  until  paid,  and  if  not 
paid  annually,  the  same  to  become  a  part  of 
the  principal  and  bear  the  same  rate  of  Inter- 
est as  the  principal  debt  Payable  at  the  First 
National  Bank,  Trenton,  Mo.  C.  Millard."  A 
few  days  after  the  execution  of  the  note, 
and  long  before  Its  maturity,  Starr,  the  payee, 
sold  It  to  plaintiff  for  value,  and  Indorsed  it 
in  blank.  Later  plaintiff  deposited  It  with 
the  Trenton  National  Bank  for  collection.  On 
the  last  day  of  grace,  October  10,  1896,  and 
within  proper  hours,  the  bank  handed  the 
note  to  a  notary  public  for  demand  and  pro- 
test Millard,  the  maker,  had  moved  to  Wis- 
consin, and  Starr,  the  indorser,  lived  in  the 
country  about  12  miles  from  Trenton.  The 
notary  testified:  "Well,  It  was  done  on  the 
date  that  appears  on  the  protest  and  on  the 
face  of  the  note,  which  is  the  10th  day  of 
October,  1896.  This  note  was  given  to  me  to 
protest  by  the  Trenton  National  Bank  of  Tren- 
ton, Mo.  I  didn't  know  at  that  time  the  in- 
dorser on  the  back,  Mr.  Starr,  or  I  didn't 
know  C.  Millard,  and  don't  know  him  now. 
The  bank  told  me  to  protest  the  note,  and 
they  gave  me  information  as  to  where  Millard 
lived;  and,  according  to  that  information,  I 
mailed  the  notice  of  protest  to  him  at  Han- 
over, Rock  county.  Wis.,  and  my  Impression 
is  that  in  regard  to  Mr.  Starr's  address  the 
bank's  best  information;  that  is,  they  told 
me  they  were  not  certain  about  it  That's  the 
way  I  remember  It;  that  it  was  Spickards, 
Mo.  And  I  took  the  note.  It  was  payable  at 
the  First  National  Bank,  Trenton,  Mo.,  and 
I  took  this  note  to  the  building  that  had 
been  occupied  by  the  First  National  Bank. 
The  First  National  Bank  at  that  time  had 
gone  into  liquidation  in  connection  with  the 
old  Grundy  County  National  Bank.  It  had 
its  first  banking  room  at  the  five  comers ;  and 
the  First  National  and  the  old  Grundy  County 


National  consolidated  and  liquidated  througb 
the  Trenton  National  Bank.  •  •  •  This 
protest  shows  that  I  took  It  to  that  bnilding 
and  presented  It  there,  and  found  no  one 
there  to  pay  the  note.  And,  after  that,  out 
of  an  abundance  of  precaution,  I  went  over 
to  the  Citizens'  State  Bank,  which  was  di- 
agonally across  the  street  from  the  building 
formerly  occupied  by  the  First  National,  and 
I  presented  the  note  there,  to  the  cashier  of 
that  bank,  as  the  protest  shows,  and  demand- 
ed payment  there.  I  think  Walter  P.  Fulker- 
son  was  cashier  at  that  time,  and  there  was 
nobody  there  that  would  pay  the  note;  so 
from  there  I  went  to  the  Trenton  National,  or 
might  be  probable  I  made  the  demand  there 
before  I  went  to  the  other  place,  at  any  rate, 
I  presented  the  note  as  the  protest  shows  to 
the  cashier  of  the  Trenton  National  Bank,  Mr. 
R.  M.  Cook,  and  demanded  payment  of  the 
note.  R.  M.  Cook  had  already  been  the  cash- 
ier of  the  First  National  Bank  at  which  this 
note  was  payable,  and  he  was  windfng  up  the 
affairs  of  the  old  First  National  at  the  time, 
and  also  cashier  of  the  Trenton  Natimial. 
Then  I  made  inquiry  as  to  where  Mr.  Starr 
lived,  and  made  a  diligent  search,  as  I 
thought  •  •  «  They  thought  Mr.  Starr 
lived  near  or  got  his  mail  at  Spickards,  Mo., 
and  so  I  made  some  other  Inquiries  as  to 
where  Starr  lived,  at  the  banks,  Mr.  Cook  and 
the  Citizens'  bank  also,  and  I  wouldn't  say 
positively  as  to  who  else  I  did  inquire  of. 
•  •  •  I  mailed  the  notice  to  Starr  at 
Spickards,  Mo.  Q.  Tour  Information  was  that 
that  was  his  post  office?  A.  From  informa- 
tion I  got  from  Inquiring  of  Cocri^  and  Fulker- 
son  and  the  clerks  in  each  bank,  and  I 
wouldn't  say  positive  but  I  was  in  Knight 
&  Harbor's  office  at  the  time  and  Dale  Stepp 
took  my  affidavit  to  the  notice ;  and  my  im- 
pression is  I  made  inquiry  among  them  as  to 
where  Mr.  Starr  lived,  but  I  may  be  wrong 
about  that  I  wouldn't  state  positively ;  and 
I  mailed  the  notice.  I  have  stated  in  a  gen- 
eral way  what  had  been  done;  that  is.  In 
regard  to  protesting  of  this  note.  And  it  was 
signed  and  sealed  by  me  and  I  put  that  in 
an  envelope  and  mailed  it  to  Mr.  Starr  at 
Spickards,  Mo.  Put  a  two-cent  stamp  on  it 
and  put  it  in  the  post  office;  in  the  same 
way  to  Millard,  except  his  was  addressed  to 
Hanover,  Rock  county,  Wis."  Starr  did  not 
receive  the  notice  until  some  three  months 
after  It  was  mailed,  for  the  reason  that  Tln- 
dall,  and  not  Spickards,  was  his  post  office. 
The  farm  he  occupied  as  a  tenant  was  about 
one  mile  nearer  Spickards  than  Tindall,  ei- 
ther by  wagon  road  or  as  the  crow  flies,  and 
Spickards,  though  a  small  town,  was  much 
larger  than  Tindall.  But  Starr  had  made 
the  latter  place  his  post-office  address  while 
living  on  a  farm  nearer  to  it  ttian  to  Spick- 
ards, and  continued  to  get  his  mall  there. 
No  doubt  is  suggested  in  the  evidence  of  the 
good  faith  of  the  notary  and  of  plaintiff's 
collection  agent  in  mailing  the  notice  to 
Starr's  nearest  post  office,  nor  do  we  find  any- 
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thing  indicative  of  bad  faith  on  the  part  of 
plaintur,  the  owner  of  the  note.  He  was  not 
In  Trenton  on  the  date  of  the  protest,  nor 
Iiad  he  Imparted  to  his  collection  agent  the 
information  he  possessed  respecting  Starr's 
poet-office  address.  Had  be  done  this,  we 
perceive  nothing  in  the  facts  Icnown  to  him 
to  support  the  conclnslon  that  his  collection 
agent  and  the  notary  might  have  acted  dif- 
ferently. The  farm  where  plaintiff  lived 
was.  iterhaps,  two  miles  from  that  occupied 
by  Starr.  While  the  note  was  maturing,  they 
met  occasionally  and  casnally  on  the  public 
road,  at  Tindatl,  or  at  a  neighborhood  church, 
bat  plaintiff  did  not  know  that  Starr  received 
his  mail  at  Tindall,  and  it  appears  that  he 
and  Starr  were  acquainted  only  slightly. 

While  it  is  trae  that  the  bolder  of  com- 
mercial paper  for  collection  must  be  regarded 
as  a  separate  and  independent  bolder  for  the 
purposes    of    presentment,    demand,    protest, 
and  notice  of  dishonor  (Renshaw  v.  Trlplett, 
23  Mo.  213 ;    Griffith  v.  Assmann,  48  Mo.  66 ; 
Ivory  V.  Bank,  36  Mo.  475,  88  Am.  Dec.  150 ; 
BanlE  V.  Briedow,  31  Mo.  623 ;  Young  v.  Hud- 
Bcn.  99  Mo.  lOZ,  12  S.  E.  632),  we  are  willing 
to  concede  for  argument  that  It  was  the  du- 
ty of  plaintiff  to  communicate  to  his  collec- 
tion agent  the  facts  in  his  knowledge  relat- 
ii«  to  the  post-office  address  of  the  indorser, 
but  we  do  not  sanction  the  contention  that 
be  was  cbai^^  by  law  with  the  further 
dnty  either  to  noti^  the  indorser  personal- 
ly of  the  dishonor  of  the  note  or  to  make 
inquiries    in    the   neighborhood   to  ascertain 
the  place  where  the   indorser  received  his 
mall.    The  note,  by  its  terms,  being  payable 
at  Trenton,  it  was  very  natural  that  plaintiff 
Bboold  employ  an  agent  at  that  place  to  look 
after  Its  collection,  and  that  he  should  rely 
on  his  agent  to  take  the  necessary  steps  to 
hold  the  Indorser.    We  are  going  far  enough 
when  we  assume  that  It  was  his  duty  to  com- 
municate to  his  agent  the  knowledge  of  facts 
material   to  the  subject  of  the  employment 
he  had  or  might  acquire  during  the  course 
of  the  employment.    It  was  not  his  duty  to 
perform  personally  the  very  duties  be  bad 
delegated  to  his  agent    When  a  person  em- 
ploys an  agent  to  do  a  thing,  he  should  not 
be  held  to  be  remiss  for  relying  on  his  agent 
and  only  may  be  held  liable  for  the  negligent 
or  wrongful  acts  of  the  agent  in  the  perform- 
ance of  the  delegated  duty  under  the  principle 
that  what  one  does  by  the  hand  of  another  he 
does  himself.    Imputing  to  the  collection  agent 
and  the  notary  knowledge  of  the  facts  known 
to  plaintiff,   onr  chief  concern  is  with  the 
question  of  whether  the  notary  exercised  rea- 
sonable diligence  in  the  giving  of  notice  to 
the  indorser.    Since  we  find  in  the  record  no 
controversy  over  material  facts,  the  question 
is  one  of  law,  not  of  fact    As  early  as  the 
case  of  Llnville  v.  Welch,  29  Mo.  203,  It  was 
decided  by  the  Supreme  Court  that  what  Is 
doe  diligence  in  giving  notice  of  dishonor  of 
a  bill  of  exchange  is  a  question  of  law  when 
the  facts  are  undisputed,  and,  when  they 


are  in  dispute,  the  court  should  give  hypo- 
thetical instructions,  leaving  the  facts  to  be 
determined  by  the  Jury.  Sanderson's  Adm'r 
V.  Relnstadler,  31  Ma  483;  Fugltt  v.  Nixon, 
44  Mo.  296. 

Considering  the  case,  then,  from  the  stand- 
point presented  by  the  facts  known  to  plain- 
tiff, knowledge  of  which  we  ascribe  to  the  no- 
tary, and  by  the  facts  acquired  by  the  no- 
tary from  his  own  Inquiries,  and  treating  the 
question  of  due  diligence  as  a  question  of 
law,  we  next  turn  to  consider  the  principles 
and  rules  by  which  the  holder  of  a  bill  of  ex- 
change must  be  controlled  In  giving  to  an  In- 
dorser notice  of  dishonor.  The  liability  of 
the  Indorser  Is  conditioned  upon  the  existence 
of  two  facts,  viz.:  (1)  That  the  maker  has 
made  default  in  the  payment  of  the  bill  at 
maturity;  (2)  that  due  notice  of  that  fact 
be  given  the  indorser.  As  to  what  will  con- 
stitute sufficient  notice,  it  is  well  settled  that 
personal  service  of  the  notice  Is  not  required. 
Constructive  service  will  suffice  if  reasonable 
diligence  be  exercised  to  make  it  in  the  man- 
ner best  adapted  to  convey  actual  notice. 
"Where  the  party  to  be  served  is  a  resident 
of  the  city  or  town  where  the  protest  Is 
made,  the  course  required  is  to  give  him  per- 
sonal notice  or  to  leave  it  at  his  dwelling  or 
place  of  business.  But,  if  he  lives  In  the 
country,  then  a  notice  by  mall  to  bis  post 
office  will  be  sufficient"  Barrett  v.  Evans, 
28  Mo.  331;  Sanderson's  Adm'r  v.  Relnstad- 
ler, supra.  When  the  Indorser  lives  In  the 
country  and  bis  post-office  address  Is  not 
known  to  the  holder.  It  Is  the  duty  of  the 
latter  to  make  reasonable  Inquiries  In  the 
town  or  city  where  the  bill  Is  payable,  and, 
in  default  of  more  specific  Information,  to 
address  the  notice  to  the  post  office  nearest 
the  residence  of  the  Indorser.  But  the  hold- 
er Is  not  Justified,  In  all  cases,  in  sending  the 
notice  to  the  nearest  post  office.  He  must  act 
in  good  faith  always  and  with  reasonable 
diligence  to  learn  the  place  where  the  in- 
dorser receives  his  mall,  and,  learning  It, 
must  send  the  notice  there,  regardless  of 
whether  it  be  the  nearest  post  office.  With 
.  these  principles  before  us,  we  do  not  hesitate 
to  declare  as  a  matter  of  law  that  the  no- 
tary, whose  good  faith  Is  not  questioned,  ex- 
ercised reasonable  diligence  and  acted  on  the 
Information  he  received  In  a  way  which 
would  have  commended  Itself  to  any  reason- 
ably careful  and  prudent  person  in  his  situa- 
tion. He  made  Inquiries  of  several  persons, 
all  of  whom  appeared  to  possess  some  Infor- 
mation on  the  subject  and  all  expressed  the 
belief  that  Spickards  was  the  proper  address 
of  the  indorser.  Taking  these  opinions,  In 
connection  with  the  facts  that  Spickards  was 
the  nearest  town  to  the  Indorser's  farm  and 
was  a  much  larger  place  than  Tindall,  we 
think  any  person  in  the  situation  of  the  no- 
tary would  have  come  to  the  conclusion,  as 
he  did,  that  the  notice  should  be  sent  there. 
Finding,  as  we  do,  that  the  notary  acted 
properly.  It  Is  Immaterial  that  the  Indorser 
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failed  to  receive  the  notice  wltbln  a  rea- 
sonable time.  That  was  his  mlsfortnne  for 
wblcb,  In  a  sense,  he  was  responsible.  He 
was  Justified  in  standing  strictly  on  bis  right 
to  legal  notice,  but  presumably  be  knew  of 
tbe  fact  of  the  maturing  of  the  note,  and 
from  all  tbe  circumstances  must  have  antici- 
pated that  notice  of  dishonor  likely  would  be 
addressed  to  blm  at  Spickards.  The  notice 
was  sufflclent 

The  case  was  not  tried  in  accordance  with 
the  views  expressed,  and  It  follows  tbat  tbe 
judgment  must  be  reversed  and  the  cause  re- 
manded.   All  concur. 


GESSNER  V.  METROPOLITAN  ST.  RT.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  29,  1908.     Rehearing  Denied 

July  15,  1008.) 

L  Tbial— iNSTBUcnoNS— AS80MIHO  Facts. 

In  an  action  for  injuries  caused  by  a  colli- 
sion between  a  wagon  and  a  street  car,  a  portion 
of  one  of  plaintllrs  instructions  read:  "And 
that  said  injuries  to  the  plaintiff,  if  any,  were 
caused  by  the  carelessness  and  negligence  of  the 
defendant  either  by  failure  of  tbe  motorman  in 
charge  of  said  car  to  keep  said  car  under  such 
control  that  it  would  not  run  into  and  upon  the 
said  wagon  in  which  plaintiff  was  seated,  or  by 
the  failure  of  the  motorman  in  charge  of  said 
car  to  check  the  Ki>ee<I  of  or  stop  said  car,  and 
thereby  avoid  running  into  tbe  wagon  in  which 
plaintiff  was  seated,  when  he  saw,  or  by  the  ex- 
ercipe  of  ordinary  care  ought  to  have  seen,  that 
said  wagon  was  in  a  situation  where  it  was 
liable  to  be  run  into  by  said  car,  unless  the 
speed  of  said  oar  was  checked,  or  it  was  stopped 
before  it  collided  with  said  wagon."  Held  er- 
roneous aa  assuming  tbat  defendant  waa  negli- 
gent either  in  failing  to  control  the  car,  or  check 
its  speed  or  stop  It. 

iEd.  Note. — For  cases  in  ooint,  see  Cent.  Dig. 
.  46,  Trial,  If  420-436.1 

2.  APPKAI.  and  EiBBOB  —  RSCOBD  —  Mattebs 

Not  Apparent  of  Rkcobd— Evidencb-^u- 

DiciAL  Notice— Width  of  Lot. 

Judicial  notice  cannot  be  taken  by  the 
court  on  appeal  of  the  width  of  a  lot  in  support 
of. an  instruction  not  based  on  any  certain  evi- 
dence thereof. 

rE2d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Birror,  S  3751.] 

3.  Stbbbt  RAII.BOADS— Ooixision  with  Ve- 
hicle—Action  FOB  INJUBIBS  —  MlBLEADINa 
iNSTBTJCnONS. 

In  an  action  for  injuries  in  colliding  with  a 
Street  car,  an  instruction  for  plaintiff  stated 
that,  if  plaintiff  was  negligent  in  driving  along 
defendant's  west-bound  track,  "then  be  cannot 
recover  herein,  and  your  verdict  shonld  be  for 
the  defendant"  In  the  next  sentence  it  pro- 
ceeded: "But  if  you  further  find  and  believe 
from  the  evidence  that  plaintiff  was  In  a  position 
of  peril."  and  that  defendant's  servants  saw  him 
and  could  have  stopped,  etc,  "and  carelessly  and 
negligently  failed  to  do  so,  then  you  will  find 
for  the  plaintiff,  and  not  for  the  defendant,  not- 
withstanding the  said  negligence  of  the  plaintiff 
in  driving  along  the  west-bound  track  of  the  de- 
fendant.*'^ Held  contradictory  and  misleading.  ■ 

Appeal  from  Circuit  Court,  JadEBon  Coun- 
ty;  H.  L.  McCune,  Judge. 

Action  by  C.  B.  Gessner  against  tbe  Metro- 
politan Street  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 


John  H.  Lucas  and  Frank  O.  Johnson,  for 
appellant    Bird  ft  Pope,  for  respondmt. 

ELLISON,  J.  PlalntifTs  action  was  brought 
to  recover  damages  for  personal  injuries  re- 
ceived by  a  collision  between  a  wagon  he  was 
driving  and  one  of  defendant's  street  cars. 
The  Judgment  was  for  the  plaintlfF. 

The  petition  alleges  that  plaintiff  was  seat- 
ed in  a  one-horse  wagon  which  be  was  driv- 
ing east  on  Ninth  street  (a  street  running 
east  and  west),  in  Kansas  City,  along  and 
upon  tbe  north  track  of  defendant's  street 
railway  about  200  feet  west  of  Mulberry 
street,  when  one  of  defendant's  cars  was  so 
carelessly  managed  and  controlled  that  It  was 
run  Into  the  wagon  and  plaintiff  thrown  to 
tbe  street,  whereby  he  was  hurt  The  negli- 
gence charged  is  in  tbe  conductor  and  motor- 
man  falling  to  keep  a  proper  lookout  for 
persons  on  said  street,  and  In  falling  to  keep 
tbe  car  under  such  control  tbat  It  would  not 
be  run  Into  and  upon  persons  and  wagons, 
and  In  running  the  car  at  too  great  a  rate  of 
speed  and  In  a  careless  and  negligent  man- 
ner, and  in  failing  to  cbeck  tbe  speed  or  stop 
tbe  car,  and  thereby  avoid  running  Into  the 
wagon  In  which  plaintiff  was  seated  after 
seeing  plaintiff  or  by  ordinary  care  could 
have  seen  him.  Tbe  answer  was  a  general 
denial  and  contributory  negligence  on  part  of 
tbe  plaintiff.  There  was  evidence  tending  to 
support  the  petition,  and  also  that  defendant 
was  not  guilty  of  negligence,  and  tbat  plain- 
tiff himself  was  guilty  of  contributory  neg- 
ligence. 

Complaint  Is  made  of  plaintiffs  Instruction 
No.  1,  In  tbat  It  assumes  tbat  defendant  was 
guilty  of  negligence  either  In  failing  to  keep 
tbe  car  In  control,  or  by  failure  to  check  the 
speed  or  stop  the  car.  We  think  the  com- 
plaint well  founded.  That  portion  of  the 
Instruction  reads:  "And  tbat  said  Injuries 
to  the  plaintiff,  if  any,  were  caused  by  tbe 
carelessness  and  negligence  of  the  defendant 
either  by  tbe  failure  of  tbe  motorman  in 
charge  of  said  car  to  keep  said  cttt  under  such 
control  that  It  would  not  be  run  into  and  upon 
tbe  said  wagon  In  which  plaintiff  was  seat- 
ed, or  by  the  failure  of  tbe  motorman  In 
charge  of  said  car  to  check  the  speed  of  or 
stop  said  car  and  thereby  avoid  running  into 
the  wagon  in  which  plaintiff  was  seated, 
when  he  saw,  or  by  the  exercise  of  ordinary 
care  ought  to  have  seen,  that  said  wagon  was 
in  a  situation  where  It  was  liable  to  be  run 
into  by  said  car,  unless  tbe  speed  of  said  car 
was  checked,  or  it  was  stopped  before  it  col- 
lided with  said  wagon."  It  does  not  submit 
to  tbe  jury  tbe  bypotbesis  whether  a  failure 
to  keep  tbe  car  under  control,  or  a  failure 
to  check  the  speed  of  the  car,  was  negligence. 
It  submits  to  tbe  Jury  whether  such  failures 
caused  the  injury,  but  assumes  tbat  either 
of  tbe  failures  was  negligence.  As  negli- 
gence is  the  vital  part  of  the  cause  of  action. 
It  Is  readily  seen  the  Instruction  was  er- 
roneous. 
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Ag&ln.  the  instraction  places  the  plaintiff, 
when  atmck,  as  "driving  along  on  the  weet- 
bomid  tra<^  of  the  defendant,  near  and  about 
20O  feet  west  of  Mulberry  street"  There 
was  iko  eTldence  of  the  distance  from  Mul- 
berrj  street,  but  plaintlft  states  that,  assum- 
ing the  width  of  a  lot  to  be  25  feet  and  taking 
the  number  of  the  house  In  front  of  which 
plaintiff  was,  it  can  be  seen  that  the  place 
was  about  200  feet  west  of  Mulberry  street 
We  cannot  take  Judicial  notice  of  the  width 
of  a  lot,  and  therefore  must  require  proof. 
The  only  evidence  concerning  a  distance  of 
200  feet  was,  not  as  to  the  point  of  collision, 
but  was  in  regard  to  where  the  wagon  was 
found  the  next  day. 

Instraction  No.  2  for  plaintiff  seems  to 
present  a  point  blank  contradiction.  The 
fiist  sentence  expressly  directs  a  verdict  for 
the  defendant  If  the  Jury  believed  plaintiff 
was  guilty  of  negligence  in  driving  along  the 
defmdant'B  west-bound  track.  It  states  in 
affirmative  words  that,  if  he  was  negligent 
In  so  doing,  "then  he  cannot  recover  herein 
and  your  verdict  should  be  for  the  defend- 
ant." Wbolly  ignoring  this  unqualified  di- 
rev-tion,  it  proceeds  in  the  next  sentence  to  di- 
rect: "But  If  you  further  find  and  believe 
from  the  evidence  that  plaintiff  was  in  a 
position  of  peril,"  and  that  defendant's  serv- 
ants saw  him  and  could  have  stopped,"  etc., 
"and  carelessly  and  negligently  failed  to  do 
so.  then  you  will  And  for  the  plaintiff,  and 
uot  for  the  defendant,  notwithstanding  the 
■aid  ne^igence  of  the  plaintiff  in  driving 
along  the  west-bound  track  of  the  defendant" 
It  would  be  difBcult  to  frame  an  instruction 
more  confusing.  The  first  sentence  unquali- 
fiedly cuts  out  the  humanitarian  theory  and 
the  second  as  emphatically  permits  a  verdict 
unAex  tliat  rule.  It  may  be  said  that  the 
ftrst  sentence  was  a  mistake  against  plaintiff ; 
but.  as  a  whole.  It  seems  to  us  liable  to  lead 
to  any  sort  of  verdict 

The  Judgment  will  be  reversed,  and»tbe 
caoae  remanded.     All  concur. 


JETXA  INS.  CO.  OP  HARTFORD,  CONN.,  et 
al.  V.  MISSOURI  PAC.  RX.  CO. 

(BJmaaa  City  Conrt  of  Appeals.     Missouri. 

June  29,  1908.     Rehearing  Denied 

July   16,   1908.) 

Affxai.  akd  Bbbob — MAnnATK  A.nD  Pboceed- 

nrOS  TK  LiOWEK  COUBT. 

Where  a  cause  was  remanded  with  direc- 
tions to  enter  judgment  on  the  verdict  thereto- 
fore rendered  for  plaintiffs,  all  that  the  lower 
ctmrt  could  do  was  to  obey  directions,  and  It 
had  no  power  to  consider  questions  thereafter 
raised  by  defendant 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
ToL  S,  Appeal  and  Error,  S  4668.] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty: Hermann  Brumback,  Judge. 

action  by  the  ^tna  Insurance  Company 
of  Hartford,  Conn.,  and  others,  against  the 
UisBourl  Pacific  Railway  Company.  In  obe- 
dience to  a  mandate  of  the  Court  of  Appeals 


on  a  former  appeal  in  the  same  case  (123  Mo. 
App.  513,  100  S.  W.  569),  the  court  entered  a 
Judgment  as  directed  on  the  verdict  thereto- 
fore rendered  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Elijah  Robinson,  for  appellant  Ed  E. 
Tates  and  M.  A.  Fyke,  for  resiKtndents. 

BROADDUS,  P.  J.  This  case  was  before 
this  court  once  before  on  appeal.  At  the  for- 
mer trial  the  plaintiff  recovered  a  verdict  for 
(2,500.  The  defendant  in  due  time  filed  a 
motion  for  a  new  trial  and  a  motion  in  arrest 
of  Judgment.  Both  motions  were  submitted 
to  the  court,  and  the  motion  for  new  trial  was 
sustained.  On  the  motion  in  arrest  the  court 
made  the  following  order:  "And  the  court 
further  finds  that  the  motion  in  arrest  of 
judgment  filed  herein  by  the  Missouri  Pacific 
Railway  Company  was  taken  up  for  argument 
and  submission  at  the  same  time  as  said  mo- 
tion for  new  trial,  but  that,  although  request- 
ed by  the  court,  by  statement  or  argument  In 
favor  thereof,  to  give  the  reasons  upon  which 
said  motion  was  founded,  the  said  defendant 
failed  to  do  so,  whereupon  the  court  finds 
that  said  motion  was  abandoned  by  said  de- 
fendant and  thereupon  the  court  of  Its  own 
motion  strikes  said  motion  from  the  files  of 
this  court  as  so  abandoned,  to  which  ruling 
of  the  court  the  defendant  excepts."  The 
plaintiff  appealed  from  the  action  of  the  court 
setting  aside  the  verdict  of  the  Jury.  The 
cause  was  beard  and  determined  by  the  court 
and  the  action  of  the  circuit  court  In  setting 
aside  said  verdict  was  reversed,  and  the  cause 
was  remanded,  "with  directions  to  enter  judg- 
ment for  the  plaintiff  on  the  wrdict  as  ren- 
dered." See  Insurance  Co.  v.  Railway  Co., 
123  Mo.  App.  513,  100  S.  W.  569.  In  obedi- 
ence to  the  mandate  of  this  court  the  circuit 
court  entered  a  Judgment  as  directed  on  the 
verdict  theretofore  rendered ;  and  the  defend- 
ant appealed. 

In  this  suit  as  originally  instituted  a  firm 
composed  of  Strohm  &  Jones  was  made  co- 
defendant  with  the  appellant  During  the 
trial  and  before  the  submission  of  the  case 
to  the  jury  the  plaintiff  dismissed  the  suit  as 
to  the  said  Strohm  &  Jones,  and  all  the  sub- 
sequent proceedings  in  the  case  were  conduct- 
ed against  the  appellant  which  resulted  In 
the  verdict  in  plaintiff's  favor,  the  order  of 
the  court  setting  it  aside,  the  appeal  by  the 
plaintiff,  the  Judgment  and  mandate  directing 
the  circuit  court  to  enter  Judgment  on  said 
verdict  and  the  final  Judgment  rendered  In 
obedience  to  said  judgment  and  mandate. 
The  defendant  claims  that  the  said  Strohm 
&  Jones  bad  an  Interest  In  the  subject-matter 
of  the  suit  and  were  necessary  parties  there- 
to ;  and  that  there  was  but  a  single  cause  of 
action,  which  could  not  be  properly  determin- 
ed unless  the  Interest  of  all  the  parties  were 
litigated  In  the  same  proceeding.  It  has  been 
held  by  this  court  and  the  Supreme  Court 
that:  "When  a  cause  has  been  remanded 
with  special  directions,  it  is  out  of  the  power 
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of  the  court  receiving  Buch  directions  to  open 
the  cause  and  bare  a  new  trial.  Tlie  man- 
date in  such  case  is  In  the  nature  of  a  special 
power  of  attorney.  By  It  authority  and  Juris- 
diction are  granted  to  the  lower  court  to  take 
such  steps  as  are  ordered  and  such  incidental 
steps  as  are  necessary  to  carry  the  mandate 
into  execution.  It  has  no  power  to  enter  any 
other  judgment  or  to  consider  or  determine 
other  matters  not  Included  in  the  duty  of  en- 
tering the  judgment  as  directed."  State  ex 
rel.  V.  Anthony,  65  Mo.  App.  543;  Scullin  v. 
Railroad,  192  Mo.  1,  90  S.  W.  1026.  Under 
the  foregoing  ruling,  the  circuit  court  only 
obeyed  the  mandate  and  directions  of  this 
court  which  was  all  It  could  do.  Consequent- 
ly the  point  that  appellant  seeks  to  raise  on 
the  appeal  has  already  been  determined  final- 
ly and  by  which  appellant  Is  forever  con- 
cluded. 
Affirmed.    All  concur. 


SMITH  v.  ST.  LOUIS,  I.  M.  &  8.  RT.  CO. 

(KaoAas  City  Court  of  Appeals.     Missouri. 

June  28,  1908.     Rehparing  Denied 

July  15,   1908.) 

1.  RAII,B0AD8  —  INJUBIES  TO  AtnUAlA  —  PM- 

VATE  Crossings— Gates. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff's  horse  through  the  alleged  failure 
of  defendant  to  maintain  a  gate  with  secure 
fastenings  at  a  necessary  farm  crossing,  evi- 
dence held  sufficient  to  support  a  judgment  for 
plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  160S-162O.] 

2.  Appeal  and   Ebbob  —  Habuless  Ebbob  — 
ikbtbucttonb. 

An  instruction  assuming  as  a  fact  a  matter 
not  in  controversy  is  harmless  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  Sl  4219,  4220.] 

3.  RAILBOADS  —  INJUBIES     TO     ANIMALS— PBI- 

VATB  Cbossin  OS— Gates. 

Where  land  was  divided  by  a  railroad  track 
in  such  a  manner  that  the  owner  or  his  tenant 
conld  not  go  from  one  portion  to  the  other  unless 
a  crossing  was  provided,  the  legal  implication 
arose  that  one  was  necessary. 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty;   Howard  Gray,  Judge. 

Action  by  Samuel  E.  Smith  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Martin  L.  Clardy  and  Edw.  J.  White,  for 
appellant  Thomas  &  Hackney,  for  respond- 
«iit 

BROADDUS,  P.  J.  This  action  was  com- 
menced before  a  justice  of  the  peace  for  dou- 
ble damages  for  the  alleged  kUllng  of  plain- 
tifTs  mare  by  the  engine  and  cars  of  defend- 
ant at  a  place  where  it  was  claimed  the  de- 
fendant had  failed  to  construct  and  maintain 
a  gate  with  secure  fastenings  at  a  necessary 
farm  crossing  of  its  road  on  the  farm  of  A. 
L.  Thomas  whldi  plaintiff  had  in  his  posses- 
sion as  tenant.  Plaintiff's  testimony  tended 
to  show  that  he  was  living  on  the  farm  men- 


tioned, it  all  being  inclosed  land;  that  the 
road  runs  nearly  east  and  west  through  the 
farm;  tlult  the  house  and  pasture  is  on  the 
south  side  of  the  railroad  and  about  180  acres 
lies  on  the  north  side  of  it ;  that  the  defend- 
ant company  bad  Constructed  a  farm  crossing 
near  the  east  line  of  the  farm  so  as  to  afford 
access  from  one  part  of  the  farm  to  the  other  ; 
that  the  gates  were  constructed  In  two  panels, 
each  fastened  by  hinges  on  posts  and  open- 
ing from  the  center;  that  the  two  sections 
did  not  come  together,  but  there  was  a  space 
between  of  about  two  Inches;  that  there 
were  no  hooks  or  latches,  but  that  the  gate 
was  fastened  when  closed  by  a  pine  board 
about  an  inch  thick,  about  Ave  Inches  wide, 
and  about  two  feet  long,  which  was  Inserted 
In  one  panel  of  the  gate  to  be  shoved  througti 
the  other  panel;  that  there  was  a  stob  of 
wood  driven  Into  the  ground  for  the  sections 
of  the  gate  to  rest  against;  that  some  six 
or  eight  weeks  before  plaintiff's  mare  was 
killed  this  stob  became  loose,  and  In  some 
way  worked  out  of  the  ground,  which  left  the 
gate  Insecurely  fastened;  that  plaintiff  noti- 
fied defendant's  section  foreman  of  the  con- 
dition of  the  gate,  and  that  he  made  some  re- 
pairs on  it,  but  did  not  replace  the  stob ; 
that  it  was  shown  that  persons  who  had  oc- 
casion to  pass  through  the  gate  that  the  wind 
would  work  It  open  when  the  stob  was  ab- 
sent; that  on  the  afternoon  before  the  mare 
was  killed  the  gate  was  closed  with  the  pine 
board  to  secure  It;  that  there  was  wind  on 
the  night  the  mare  was  killed ;  that  the  mare 
was  turned  into  the  pasture  at  the  close  of 
the  day;  that  in  the  morning  she  was  miss- 
ing; that  the  gate  was  found  open;  that 
there  were  marks  on  the  track  and  other  evi- 
dence that  she  had  been  struck  by  defend- 
ant's engine  and  killed  at  a  trestle ;  and  that 
she  was  of  the  value  of  $135.  And  there  was 
no  evidence  that  persons  were  in  the  habit 
of  passing  through  and  leaving  the  gate  open, 
but,  on  the  contrary,  plaintiff  endeavored  to 
ke?p  It  closed.  The  defendant's  witnesses  tes- 
tified that  they  had  tried  the  gate  when  the 
board  was  In  place,  that  it  acted  as  a  brace, 
and  that  the  wind  could  not  open  it  by  work- 
ing the  panels  back  and  forth.  At  the  close 
of  the  plalntlfTs  testimony  and  at  the  dose 
of  all  the  testimony,  the  defendant  asked  the 
court  to  direct  the  jury  to  return  a  verdict 
in  Its  favor,  which  the  court  refused.  The 
judgment  was  for  the  plaintiff,  and  defend- 
ant appealed. 

The  principal  point  relied  upon  for  a  re- 
versal is  that,  under  the  evidence,  the  plain- 
tiff was  not  entitled  to  recover.  Defendant  lik- 
ens the  case  to  that  of  Francis  v.  Railroad, 
118  Mo.  App.  436,  93  S.  W.  876.  The  evidence 
in  that  case  was  that  the  gate  was  fastened 
by  a  wire  which  the  plaintiff  concluded  waa 
not  sufficient  for  the  purpose  and  put  one  on 
himself  that  he  thought  would  answer  the 
purpose.  The  gate  was  dosed  at  noon,  but 
later  in  the  day  it  was  seen  by  a  neighbor  to 
be  <^en,  but  he  did  not  shut  it   On  the  same 
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nigbt  plaintHTB  mare  passed  tbrough.  lite 
court  held  that  there  was  no  evidence  that 
defendant's  servants  knew  the  gate  was  open ; 
and  It  could  not  be  said  as  a  matter  of  course 
that  the  gate  being  open  at  the  hour  of  5 
oclo<*  was  iMig  enough  before  the  kUUng 
that  night  for  the  law  to  Imply  notice  to  the 
defendant  that  it  was  open.  The  cases  are 
entirely  different  and  the  principle  of  law  In 
tbe  one  has  no  application  to  the  other.  The 
«Be  of  Rowen  t.  Railroad,  198  Mo.  654,  00 
S.  W.  1009,  which  was  certified  from  this 
<^urt,  holds  that  In  snch  cases  the  plaintiff  Is 
not  entitled  to  recover  unless  he  shows  that 
tbe  railroad  was  not  cmly  negligent  In  falling 
to  erect  and  maintain  a  gate  such  as  tbe  law 
reqtred.  bot  also  that  the  injury  to  bis  stock 
was  the  result  of  snch  failure.  In  other 
words,  that  the  result  was  the  proximate 
cau.«e  of  tbe  Injury.  We  do  not  think  the 
case  has  any  application  as  there  was  evl- 
tence  not  only  that  the  gate  was  not  such  as 
the  law  required,  but  that  it  came  open  be- 
cause It  was  not  secure  and  the  injury  result- 
ed from  tbe  n^Iect  of  the  defendant  In  that 
particular.  McMillan  v.  Railroad,  70  Mo. 
Ai^  568. 

Defendant  assigns  as  error  tbe  assumption 
by  the  court  In  the  instruction  given  for  plain- 
tiff that  tbe  crossing  was  a  necessary  farm 
crossing.  As  there  was  no  controversy  as  to 
that  matter  and  It  seemed  to  be  so  conceded, 
there  was  no  error  In  the  Instructions.  The 
undisputed  evidence  was  that  there  was  no 
other  crossing.  Tbat  the  land  In  question 
being  divided  by  defendant's  track  in  such  a 
manner  that  tbe  owner  or  bis  tenant  could 
not  go  from  one  portion  to  the  other  without 
mcb  crossing  was  provided,  the  legal  implica- 
tion arose  tbat  one  was  necessary.  Other  ob- 
jections are  raised  to  the  instruction,  but  we 
6o  not  believe  that  they  are  well  taken. 

Upon  the  whole  the  case  was  well  tried, 
and,  tbe  Judgment  being  8Uiq;>orted  by  suffl- 
dent  evidence.  It  is  affirmed.    All  concur. 


STARBTTCK  v.  AVERT. 

(Kansas  City  Court  of  Appeals.    MissourL 

Jane  29,  1908.     Rehearing  Denied 

July   15,   1908.) 

L  USK  Alto   Occupation— Gbounos  ot  Ao- 
noR— Reiatior  Mr  Lahdlobd  and  Tenant. 
To  succeed  in  an  action  for  use  and  occupa- 
tion, tbe  relation  of  landlord  and  tenant  must 
be  shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  47,  Use  and  Occupation,  {{  2,  8.] 

2.  Landix)bd  and  Tenant— Creation  of  Re- 
lation— IMPUKD  Conteact— Evidence. 

The  relation  of  landlord  and  tenant  may 
be  brooght  al>oat  by  express  contract,  or  it  may 
uve  from  an  implied  contract,  which  may  be 
implied  from  alight  evidence,  as  from  a  permis- 
rire  holding. 

[Ed.  Jfote. — For  cases  in  point,  see  Cent  Dig. 
Tol.  32,  Landlord  and  Tenant  {{  3-40,  45-48.] 

3.  Sakb— Convktancx  bt  Landlobd. 

Where  a  landlord  conveys  land  in  posses- 
n«n  of  a  tenant  to  a  grantee  who  knows  of  the 
tenancy  and  tbe  possession  of  the  tenant,  and 


the  tenant  knowing  of  the  sale,  continues  to 
occupy  the  premises  under  the  tenancy,  the  re- 
lation of  landlord  and  tenant  is  created  between 
the  grantee  and  the  tenant 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  i  29.] 

4.  Same  —  PBEStncFTiON  or  Occupancy  as 

Tenant. 

Unless  a  tenant  in  possession  repudiates  tbe 
tenancy  under  a  grantee  of  his  landlord,  his 
continued  occupancy  after  the  sale  of  the  prem- 
ises raises  the  presumption  that  it  is  under  the 
tenancy. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  I  46.] 

B.  Sake— Operation  o»  Landiabd's  Deed— 
Right  to  Sue  fob  Rent. 

A  landlord's  warranty  deed  operates  as  an 
assignment  of  whatever  rights  be  has  as  land- 
lord in  the  letting  of  the  premises  to  a  tenant  in 
I>ossession,  and,  if  the  tenant  continues  to  oc- 
cupy under  the  tenancy,  the  grantee  may  sue 
for  the  rent  under  the  original  letting  by  tbe 
grantor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  |§  808,  896.] 

a.  Same— Action   fob  Rent— Exhibition   of 
Deed  bt  Pubchaseb. 

Rev.  St  1899.  i  4137  (Ann.  St  1906,  p. 
2246),  requiring  the  exhibition  of  the  deed,  under 
which  title  is  claimed,  on  demand  of  rent  by  the 
purchaser  of  leased  premises,  applies  to  actions 
for  possession,  and  such  exhibition  of  deed  is 
not  necessary  in  a  mere  action  for  rent. 

7.  Same— Necessity  of  Attobnkent. 

A  formal  attornment  in  affirmative  words 
is  not  necessary  to  an  action  for  rent  by  a 
grantee  of  the  landlord  against  a  tenant  con- 
tinuing to  occupy  under  the  lease. 

f  EJd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  {  14.] 

8.  Same  —  Rkcoonition   of   Pubchaseb  as 
Landix>bd. 

A  tenant's  continoed  occupancy  of  premises 
under  the  tenancy  with  notice  of  a  sale  of  the 
premises  amounts  to  a  recognition  of  the  pur- 
chaser as  his  landlord. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  {  182.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Hermann  Brumback,  Judge. 

Action  by  Evangeline  Starbuck  against  B. 

C.  Avery.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    AflSrmed. 

Halbert  H.  McCluer,  for  appellant  Cook 
&  GoBsett,  for  respondent 

ELLISON,  J.  This  action  Is  for  rent  for 
use  and  occupation  of  a  bouse  and  lot  In 
Kansas  City.  Tbe  plaintiff  recovered  in  the 
trial  court.  It  appears  tbat  one  Hoffman 
owned  the  property,  and  that  defendant  In 
tbe  year  1902  was  occupying  it  as  his  tenant 
from  month  to  month  at  a  rental  of  $27.50 
per  month.  In  Septemt>er  of  tbat  year  Hoff- 
man sold  and  conveyed  tbe  property  to  plain- 
tiff by  a  general  warranty  deed.  Defendant 
had  paid  tbe  r«it  up  to  the  1st  of  November 
and  of  this  plaintiff  was  advised  when  she 
purchased  the  property.  Defendant  con- 
tinued to  occupy  tbe  property  until  April, 
1003,  without  paying  rent  to  any  one.  The 
case  was  submitted  to  the  trial  court  on 
three  characters  of  proof.  One  was  a  writ- 
ten agreed  statement  of  facts,  one  was  the 
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oral  statements  of  the  attorneys,  agreed  to  be 
correct,  and  the  other  was  evidence  supple- 
menting the  facts  agreed.  The  evidence,  in 
view  of  admissions  and  concessions,  was  per- 
haps unnecessary. 

Defendant's  defense  may  be  said  to  consist 
in  bis  claim  that  the  relation  of  landlord  and 
tenant  never  existed  between  him  and  plain- 
tiff, and  that  hence  there  could  be  no  recov- 
ery for  use  and  occupation.  It  is  true  that, 
in  order  to  succeed  in  an  action  for  use  and 
occupation,  you  must  show  that  the  relation 
of  landlord  and  tenant  existed  (Young  v. 
Downey,  145  Mo.  261,  46  S.  W.  962 ;  Edmon- 
son V.  Kite,  43  Mo.  176 ;  Ck>hen  v.  Kyler,  27 
Mo.  122;  Doyle  v.  O'Neil,  7  Mo.  App.  138), 
but  that  relation  may  be  brought  attout  by 
express  contract,  or  it  may  arise  from  an 
implied  contract,  and  the  contract  may  be  im- 
plied from  slight  evidence,  as  from  a  per- 
missive holding.  If  &  landlord  rents  or 
leases  his  real  estate  to  a  tenant  who  goes 
Into  possession  under  the  terms  of  the  letting, 
and  afterwards  the  landlord  conveys  the 
land,  the  grantee  knowing  of  the  tenancy  and 
the  possession  of  the  tenant,  and  the  latter, 
knowing  of  the  sale,  continues  to  occupy  the 
premises  under  the  tenancy,  the  relation  of 
landlord  and  tenant  is  thereby  continued  be- 
tween the  grantee  and  the  tenant;  and,  un- 
less the  facts  of  the  case  show  that  such  ten- 
ant repudiated  the  tenancy  under  the  gran- 
tee, his  continued  occupancy  will  raise  the 
presumption  that  it  Is  under  the  tenancy. 
The  grantee's  warranty  deed  received  from 
his  grantor  operated  as  an  assignment  of 
whatever  right  the  grantor  bad  as  landlord  in 
the  letting,  and,  if  the  tenant  continues  to 
occupy  under  the  tenancy,  the  grantee  may 
maintain  bis  action  for  the  rent  under  the 
original  letting  by  the  grantor.  The  statute 
as  to  ezblbltlon  of  deed  (section  4137,  Rev.  St. 
1899  [Ann.  St  1906,  p.  2246])  applies  to  ac- 
tions for  possession.  It  is  not  necessary  in 
a  mere  action  for  rent.  Neither  is  it  neces- 
sary to  such  action  that  there  be  a  formal 
attornment  in  affirmative  words.  Applying 
the  foregoing  statements  of  the  law  to  the 
facts  of  the  case,  we  find  it  results  in  affirm- 
ing the  Judgment  It  is  conceded  that  de- 
fendant Icnew  of  plaintlfTs  purchase  of  the 
property  while  he  was  occupying  it  as  ten- 
ant, and  it  was  distinctly  stated  to  the  trial 
court,  and  agreed  to,  that  "under  that  ten- 
ancy, Avery,  the  defendant,  continued  to  re- 
side on  the  premises  until  April,  1903."  Then 
it  was  further  stated  to  the  trial  court  that 
"there  was  no  recognition  of  any  tenancy  be- 
tween plaintiff  and  defendant  nor  any  at- 
tornment nor  any  payment  of  rent."  This 
was  repeated  In  the  written  statement  of 
facts. 

The  only  Interpretation  which  can  be  given 
to  these  statements  is  that  defendant,  with 
knowledge  of  plaintlflfs  purchase,  continued 
to  occupy  as  tenant  under  the  original  letting. 
It  is  a  part  of  the  admitted  history  of  the 
case  that  be  actually  continued  to  occupy  the 


property  from  November  to  April  with  knowl- 
edge of  plalntlfiTs  purchase,  and  it  was  agreed 
at  the  trial  that  such  occupancy  was  under 
the  tenancy.  That  being  true,  his  statement 
that  be  never  recognized  plalntifT  as  bis  land- 
lord counts  for  nothing.  She  having  pur- 
chased the  property  with  his  knowledge,  and 
he  continuing  to  occupy  under  the  tenancy, 
was  Itself  a  recogniitlon.  He  never  repu- 
diated the  tenancy,  nor  did  he  repudiate  the 
source  from  which  he  obtained  his  right  to 
occupy.  It  is  merely  said  that  he  never  "rec- 
ognized" plaintiff  as  bis  landlord. 

The  record  presents  a  case  for  defendant 
which  is  clearly  without  merit  He  has 
never  paid  rent  for  the  premises.  He  knows, 
and  has  known,  that  plaintiff  is  the  owner, 
and,  so  far  as  the  record  discloses,  be  has 
put  her  to  the  annoyance  of  this  action  with- 
out excuse  or  legal  justification.  But  aa  the 
judgment  appears  to  be  for  $16.50  in  excess 
of  the  sum  prayed  for  In  the  petition,  and 
plaintiff  offering  to  remit  that  sum,  the  judg- 
ment will  be  affirmed,  less  the  remittitur,  the 
cost  of  the  appeal  against  the  plaintiff.  All 
concur. 


HEBELER  v.  METROPOLITAN  ST.  BY. 
CO. 

(Kansas  Ci^  Court  of  Appeals.     Missouri. 

Jane  29,  1908.    Rehearing  Denied 

July   15,   1908.) 

1.  Neolioence— Issues— GoNTBiBUTOBY  Neq- 

UOENCE. 

Where  plaintiff's  want  of  care  appeared  in 
making  out  his  own  case,  contributory  negli- 
gence was  in  issue,  though  it  was  not  set  up  in 
defendant's   answer. 

[Eld.  Note.— For  cases  in  point  see-  Cent.  Dig. 
vol.  37,  Negligence,  §  202.] 

2.  Street  RArLBOAOs  —  Collision  —  Neqli^ 

QENCE  or  MOTOBUAN. 

In  an  action  for  damage  to  plaintiff's  team 
by  colliding  with  defendant's  car,  it  appeared 
that  plaintiff's  driver  was  driving  between  de- 
fendant's tracks,  and  that  the  car  and  wagon 
were  in  plain  view  of  each  other  for  several 
blocks;  that  plaintiff's  driver  actually  saw  the 
car  coming  for  a  block  or  two,  and  attempted 
to  get  off  tne  track  within  sufficient  time  to  have 
done  so,  but  for  the  unexpected  sliding  of  the 
wheel  along  the  track.  Held,  that  the  motor- 
man's  conduct  should  only  be  judged  by  the 
standard  of  an  ordinarily  prudent  man,  and  he 
was  not  required  to  foresee  that  the  wheel  would 
slide  on  the  rail,  and  be  was  therefore  not  guilty 
of  negligence. 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty ;    Hermann  Brumback.  Judge. 

Action  by  W.  F.  Hebeler  against  the  Met- 
ropolitan Street  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

John  H.  Lucas,  Ben  T.  Hardin,  and  C.  S. 
Palmer,  for  appellant  Kelly,  Brewster  & 
Bucbholz,  for  respondent 

ELLISON,  J.  This  is  an  action  for  dam- 
ages done  to  plaintiff's  wagon  and  team  of 
horses  by  coming  into  collisiMi  with  one  of 
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defendant's  street  cars.     The  Judgment  was 
for  the  plaiiitiCF  In  the  trial  court. 

It  appears  tbat  defendant  operates  a  don- 
We-track  street  railway  on  Woodland  av«iue, 
i  street  running  north  and  south  in  Kansas 
City:  that  plalntifTs  servant,  with  bis  team 
Md  empty  wagon,  entered  upon  the  west 
track  at  Forty-Third  street  and  drove  north, 
thns  being  in  position  to  meet  south-bound 
cars.  He  drove  on  the  track  to  a  point  be- 
tween Thirty-Eighth  and  Thirty-Ninth,  when 
the  wagon  and  team  were  stmck  by  a  sonth- 
bomd  car  and  badly  damaged.  The  verdict 
was  <rf)tained  alone  upon  the  theory  of  tbe 
last  chance  doctrine.  Defendant  makes  two 
I'nntentions  which  we  care  to  notice.  One  is 
tbat  plaintiff  was  gnllty  of  contributory  negU- 
!»Dce  which  it  is  argued  should  have  given 
the  case  to  the  defendant.  PlaintUf  insists 
ttiat  the  answer  did  iH)t  make  a  proper  plea 
of  contributory  negligence,  and  therefore  Bach 
defei»e  is  not  in  tbe  case.  Conceding,  but 
not  deciding,  tbat  the  answer  did  not  set  up 
mcb  plea,  contributory  negligence  would  still 
be  in  tlie  case  for  the  reason  that  plaintiff's 
want  of  care  appeared  la  making  out  his  own 
case.    Milbtim  v.  Railway  Co.,  8C  Mo.  104. 

Bat  we  will  pass  that  by,  for  defMtdanf a 
second  contention  is  the  decisive  point  in  the 
case;  ttiat  is,  tbat  there  Is  no  grotmd  of  re- 
covery imder  tbe  last  chance  rule,  for  the 
reason  that  there  was  no  justifiable  ground 
for  holding  that  the  motorman  was  ne^^ligent 
»fter  becoming  aware  or  after  he  should  have 
become  aware  of  the  negligence  of  plalntifTs 
servant    We  have  so  concluded.     Plaintiff's 
servant,  testifying  for  plaintiff,  stated :  That 
bad  he  been  observing,  be  could  have  seen  the 
car  coming  meeting  him  on  the  same  track 
far  a  half  mile  or  more^  and  that  he  actually 
did  see  it  for  a  block  or  two,  which  at  that 
I»rt  of  the  city  would  be  between  600  and 
1.200  feet  distant    That  when  be  saw  it,  bis 
wagon  was  running  with  two  wheels  betweoi 
tbe  rails  of  tbe  west  track  and  tbe  other  two 
to  tbe  space  between  the  two  tracks.    In  oth- 
T  words,  half  his  wagon  and  one  horse  was 
t'etween  the  rails  of  tbe  west  track,  and  half 
Us  wagon  and  the  other  horse  was  on  the 
space  between  the  two  tracks.    That,  cm  ob- 
•erving  the  car  thns  coming  meeting  him,  he 
tnmed  his  horses  towards  the  other  track. 
»  as  to  draw  his  wagon  clear  of  the  west 
tradt  and  let  tbe  car  by  without  stopping  It 
or  endangering  himself  and  team  by  a  colli- 
slm;  bnt  it  seems  his  wagon  would  not  im- 
fflfdiately  leave  the  west  track  by  reason  of 
tie  wheel  sliding  along  tbe  rail.    It  slid  for 
snme  distance.    He  would  not  say  It  was  not 
as  far  as   lOO  feet     The  face  of  the  case 
shows  Incontrovertibly  that  but  for  the  cir- 
cumstance of  the  wheel  thus  sliding  along  the 
rail  the  wagon  would  have  cleared  the  track 
ud  no  collision  have  happened.    He  so  stated 
to  !!ivlng  his  evidence.    Now,  what  was  the 
situation  as  viewed  by  the  motorman,  taking 
bim.  as  we  mnst,  to   have  been  a  man  of 
opiinary  sense  and  pmdence?    If,  as  plaintiff 
coDtendE,  he  shotild  have  observed  the  man 


and  team  sooner  than  he  did,  he  would  mere- 
ly have  seen  tbe  ordinary  thing  of  a  mait 
driving  on  the  track.  He  would,  of  course, 
suppose  that  the  man  would  get  off.  He 
would  not  have  seen  an  Inattentlre  man  ob- 
livious to  danger.  He  would  have  seen  a 
man  who  was  aware  of  the  danger  if  he  re- 
mained on,  and  who  himself  in  point  of  fact 
was  intending  to  get  off,  and  only  failed  by 
reason  of  the  unexpected  accident  of  the 
wheel  sliding  on  the  rail.  Allowing  that  the 
driver,  under  the  circumstances,  was  not  guilty 
of  negligence  in  being  on  the  track,  be  wa» 
not  negligent  In  not  attempting  to  get  off 
sooner,  for  he  made  the  attempt  in  time  but 
for  the  unexpected  sliding  of  the  wheel.  And 
so  of  the  motorman.  If  he  had  the  driver  in 
view  for  a  full  half  mile  as  plaintiff  contends 
he  did  have  or  should  have  had,  be  would 
only  have  observed  a  man  who  had  ample 
time  to  get  off  the  track.  The  motorman's- 
conduct  should  only  be  judged  by  the  stan- 
dard of  an  ordinarily  prudent  man.  That 
standard  would  not  require  that  he  should 
have  foreseen,  had  he  observed  the  wagon, 
that  it  would  slide  on  the  rail,  any  more  than 
that  the  harness  wotild  suddenly  break  or 
that  one  of  tbe  tiorses  would  fall  down.  It 
would  clearly  be  unfair  and  unreasonable  to 
say  that  the  motorman  should  have  begun  hia 
effort  to  stop  the  car  sooner  than  he  did. 
There  was  notUng  in  the  situation  to  suggest 
to  him  that  he  should.  Plaintiff's  case  mu$>t 
rest  upon  the  ground  that  the  motoruMxn  1» 
to  be  charged  with  negligence  in  not  foresee- 
ing that  the  wagon,  without  a  load,  would 
slide  along  the  rail,  and  this  we  have  already 
said  would  be  unwarranted. 

Tbe  Judgment  must  be  reversed.    All  con- 
cur. 


STEVENS  V.  STEVENS. 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  29,  1908.    Rehearing  Denied 

July  15,  1908.) 

1.  DEBOS  —  CONSTBUOnON— OONSIDKBATION — 

Special  Deposit. 

Plaintiff  made  a  special  deposit  with  his 
brother  of  $1,000,  which  was  put  in  an  envelope, 
on  which  was  written  "Property  of  plaintiff, 
and  placed  in  a  safe.  Plaintiff  worked  for  his 
brother  several  years  before  the  latter's  death, 
and  the  brother  and  his  wife  executed  a  deed  to 
plaintiff  reciting  that  the  consideration  was  "one 
dollar,  love  and  affection,  and  a  receipt  in  full 
for  all  labor  claims  and  demands  whatsoever." 
Held,  that  the  receipt  expressed  in  the  state- 
ment of  consideration  did  not  cover  tbe  deposit. 

2.  Bailment— Qbatuitous    Bailment— De- 
posit OF  Monet. 

A  deposit  of  $1,000,  made  by  plaintiff  with 
his  brother,  placed  in  an  enveloi>e  marked  as 
plaintiffs  property  and  put  in  a  cafe,  is  a  grat- 
uitous bailment,  entailing  no  liability  except  for 
gross  negligence. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  6,  Bailment,  f§  37,  38.] 

8.  Same— Conversion— Demand. 

In  the  absence  of  a  demand  made  on  a 
bailee  during  his  lifetime  to  return  a  special  de- 
posit of  money  made  with  him  and  a  refusal  to 
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surrender  the  dei>osit,  there  Is  no  conversioii  bj 
the  bailee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di«. 
Tol.  6,  Bailment,  |  60.] 

4.  executobs  and  adm1h16tbatob8— actions 
— Conversion. 

Where  the  bailee  of  a  special  deposit  of 
money  dies  without  retumiiig  it,  and  the  money 
cannot  be  identified,  an  action  in  the  nature  of 
conversion  is  the  only  remedy  available  against 
the  executrix  on  her  refusal  to  recognize  the 
claim. 

5.  Tkial— Direction  of  Vbbdict— Evidence 
Fou  Plaintiff. 

.  Where  there  is  evidence  tending  to  support 
plaintiff's  claim,  it  is  error  to  direct  a  verdict 
tor  defendant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  881-389.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  6.  Park,  Judge. 

Action  by  William  I*  Stevens  against  El- 
len S.  Stevens,  executrix  of  EMward  A.  Stev- 
ens, deceased.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

James  A.  Plotner,  for  appellant.  Lathrop, 
Morrow,  Fox   &  Moore,  for  respondent. 

BROADDUS,  P.  J.  This  suit  Is  against 
the  executrix  of  the  estate  of  E.  A.  Stevens, 
deceased.  The  proceeding  was  commenced 
in  the  probate  court,  and  plaintiffs  statement 
as  to  the  nature  of  his  claim  Is  as  follows: 
"To  cash  had  and  received  by  the  said  E.  A. 
Stevens  in  his  lifetime,  for  and  on  account 
of  a  special  deposit  made  by  the  said  William 
L.  Stevens  with  the  said  B^  A.  Stevens 
•  •  •  $1,000.00."  The  plaintiff  establish- 
ed by  his  own  evidence  that  prior  to  July, 

1901,  be  had  in  his  possession  money  of  his 
own  to  the  amount  of  $1,000.  He  stated  that 
he  kept  some  of  It  with  O.  H.  Stevens  in  his 
safe,  and  that  afterwards  be  took  from  that 
safe  the  money,  and  put  it  In  Miller  Stev- 
ens' safe,  who  was  also  dead  at  the  time  of 
the  trial.  He  stated  that  Ills  brother  died 
some  time  about  the  15th  or  25th  of  August, 

1902,  and  that  the  demand  he  made  of  the 
executrix  was  some  time  thereafter  in  the 
month  of  September.  At  this  time  he  re- 
ceived a  deed  executed  by  E.  A.  Stevens  and 
his  wife,  the  executrix,  conveying  certain  lota 
of  ground  situated  in  Kansas  City,  Mo.  He 
stated  that  this  deed  bad  been  delivered  by 
the  deceased  to  George  Stevens  as  an  escrow, 
who  delivered  it  to  him.  The  deed  is  dated 
June  7,  1901,  and  the  consideration  Is  ex- 
pressed In  the  following  language:  "That 
said  parties  of  the  first  part.  In  consideration 
of  the  sum  of  one  dollar,  love,  and  affection 
and  receipt  In  full  for  all  labor  claims  and 
demands  whatsoever,"  etc.  It  was  acknowl- 
edged on  the  6th  day  of  August,  1901. 

Henry  L.  Metzger  testified  that:  On  May 
13,  1902,  he  went  into  the  office  of  the  de- 
ceased to  get  change  for  a  $20  bill.  That  de- 
ceased said  he  had  no  change ;  but,  when  wit- 
ness started  to  leave,  said :  "Wait  a  minute. 
I  think  I  have  an  envelope  with  some  money 
for  W.  L.  Stevens.    I  think  It  is  probable  that 


be  has  some  change  !n  that"  That  he  then 
sent  Burns  L.  Stevens,  plaintlfTs  son,  to  the 
safe  and  had  him  bring  an  envelope  on  which 
was  written,  "Property  of  W.  L.  Stevens"; 
and  that  be  took  the  change  out  of  that  en- 
velope, and  put  a  $20  bill  in  it  Witness  did 
not  count  the  money  in  tbe  envelope,  but  he 
thinks  there  were  several  hundred  dollars  iu 
it  Bums  L.  Stevens  testified  that  he  was 
present  on  the  occasion  mentioned  by  Metz- 
ger, and  that  B.  A.  Stevens  sent  him  to  tbe 
safe  and  said  to  him:  "Get  that  package  of 
your  father's  out  of  the  safe."  He  also  testi- 
fied as  Metzger  did  as  to  the  writing  on  the 
envelope,  and  that  he  did  not  know  bow  much 
money  was  In  the  envelope,  but  that  there 
were  several  hundred  dollars  in  it.  The  In- 
ventory of  the  deceased's  personalty  Is  as  fol- 
lows: "One  thousand  dollars  in  cash.  One 
gold  watch  and  chain.  Diamond  stone  spiral, 
together  with  one  suit  of  clothes  and  one 
overcoat"  It  was  not  disclosed  where  tbe 
$1,000  was  found,  whether  In  deceased's- pos- 
session or  on  deposit  in  a  iMink.  It  was  also 
shown  that  plaintiff  worked  for  the  deceased 
five  or  six'  years  before  his  death  at  a  low 
rate  of  wages.  At  the  conclusion  of  plain- 
tiff's testimony,  the  Jury  by  the  direction  of 
the  court  returned  a  verdict  for  defendant, 
upon  which  judgment  was  rendered,  and  plain- 
tiff appealed. 

We  conclude  from  the  briefs  and  argument 
of  counsel  on  the  respective  sides  of  the 
cause  that  the  court  was  induced  to  direct 
the  verdict  by  reason  of  the  recitations  of 
tbe  said  deed;  that  the  recitations  of  the 
deed  were  Intended  to  Include  an  acquittaufe 
of  all  demand  whatsoever  the  plaintiff  might 
have  against  the  said  E.  A.  Stevens,  the  de- 
ceased. If  tbe  demand  in  question  was  one 
of  Indebtedness,  It  would  be  necessary  for 
us  to  determine  the  controversy  In  relation  to 
effect  of  the  recitation  In  said  deed.  But  we 
believe  It  has  nothing  to  do  with  the  merits 
of  the  case.  The  receipt  Injected  Into  the 
consideration  clause  of  tbe  deed  of  "one  dol- 
lar, love  and  affection,  and  a  receipt  In  full 
for  all  labor  claims  and  demands  whatso- 
ever," was  Intended  to  express  some  obliga- 
tion In  tbe  nature  of  Indebtedness  or  claim  of 
some  kind  which  the  plaintiff  might  have  or 
might  assert  against  ibe  deceased.  The  de- 
posit in  question  inclosed  within  an  envelope 
upon  which  was  written  the  words,  "Property 
of  W.  L.  Stevens,"  was  not  an  indebtedness 
of  any  kind,  and  was  in  no  sense  a  demaud 
against  the  deceased.  It  was  a  gratuitous 
bailment  without  any  liability  resting  upon 
the  bailee  except  for  gross  negligence.  Law- 
son  on  Bailments,  i  33.  The  deposit  under 
the  circumstances  did  not  differ  frpm  any 
ordinary  deposit  of  personal  property  as  for 
instance  a  watch.  And  It  was  no  less  specific 
personal  property  as  long  as  it  remained  la 
the  envelope  than  it  would  have  been  if  it 
had  been  a  watch.  And,  as  there  was  no 
demand  made  upon  the  deceased  during  his 
life  and  a  refusal  to  surrender  the  deposit. 
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fliere  was  no  conversion.    If  there  was  a  con- 
Tereion,  It  was  by  the  executrix. 

Tbe  plalntUTs  demand  as  set  ont  in  Us 
statement  Is  a  claim  for  $1,000  on  acconnt  of 
I  special  deposit,  made  by  plaintiff  with  E. 
A.  Stevens.  As  the  money  could  not  Ije  Iden- 
tified, the  plaintiff  adopted  tbe  only  remedy 
irailable  to  him,  which  is  in  tbe  natnre  of 
an  actloo  for  conversion.  As  there  was  evi- 
deoce  tending  to  sustain  plalntlflTs  claim,  we 
bold  tliat  the  court  committed  error  in  dlrect- 
jig  a  verdict  in  favor  of  the  defendant,  for 
vUcb  error  the  cause  is  reversed  and  re- 
manded.   All  concnr. 


BRIDGES  et  aL  ▼.  MISSOURI,  K  ft  T.  RY. 
CO. 

(Kuuss  City  Court  of  Appeals.     Missouri. 

June  W.  3908.    Rehearing  Denied 

July  15,   1908.) 

t  Railboads— FENoma  Tback— Oompant'b 
Duty. 
Rer.  St.  1889,  I  1105  (Ann.  St  1906,  p. 
94j).  nqniring  a  railway  company  to  fence  its 
rrack.  a  company  cannot  he  required  nor  pennit- 
t<^  to  fence  streets,  but  they  may  be  required  to 
ftace  tbe  track  along  places  in  towns,  etc.,  not 
laid  off  into  streets,  unless  it  be  essential  to  the 
(ompany's  transaction  of  business  with  the  pub- 
lic tliat  tbe  traclc  be  unfenced,  and  no  fence  is 
n<iulted  at  a  station,  whether  in  a  town,  etc.,  or 
IM. 
1  Sa1IB-"B178INEBS." 

Under  tlie  rnle,  as  affected  by  the  express 
terms  of  Rev.  St.  1889,  i  1105  (Ann.  St.  1906, 
p.  Mo),  tBat  a  railroad  company  need  not  fence 
Its  track  at  a  station  where  it  transacts  business 
vith  tlie  public,  the  "business"  to  be  considered 
ij  tbe  company's  business  with  tbe  public  gen- 
erally and  with  itself,  connected  with  the  sta- 
tion: but  the  maintenance  of  a  passing  traclc 
cerely  does  not  have  any  connection  with  a 
station  within  the  rule,  since  it  belongs  to  the 
pneral  operation  of  the  road,  and  it  must  be 
traced  when  lying  outside  the  limits  of  cities, 
<:c..  or  outside  necessary  grounds  of  stations  not 
located  in  towns,  etc.,  though  inconvenience  re- 
■nlt  to  the  company  through  being  required  to 
Daintain  an   additional    telegraph  office. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
«Bd  Phrases,  vol.  1,  pp.  915-923 ;    vol.  8,  pp. 

Appeal  from  Clrcnit  Court,  Cooper  County; 
Wm.  H.  Martin,  Judge. 

Action  by  O.  T.  Bridges  and  others  against 
the  Ml.osourl,  Kansas  &  Texas  Railway  Com- 
ply. From  a  Judgment  for  defendant,  plaln- 
tUTs appeal     Reversed  and  remanded. 

W-  v.  Draffen  and  Harlan,  Jeffries,  Wag- 
MT  *  Corum,  for  appellants.  Geo.  P.  B. 
Jackson,  for  respondent. 

ELU80N,  J.  Plaintiff  had  two  animals  so 
^*Siy  Injured  by  one  of  defendant's  trains  aa 
'«  be  worthless.  They  were  afterwards  klll- 
«i  The  trial  court  rendered  judgment  for 
tbe  defendant.  A  finding  of  facts  was  made, 
in  which,  after  finding  the  value  of  the  anl- 
nals,  the  court  proceeded  as  follows:  "The 
■•onrt  further  finds  from  tbe  evidence  that 
tbe  point  of  tbe  railroad  track  of  the  defend- 
ut  at  which  said  animals  went  upon  said 


track  was  not  inclosed  by  a  fence,  and  was  at 
a  point  where  said  railroad  track  passes 
through  and  along  unlnclosed  lands,  and  that 
said  point  was  at  least  1,700  feet  east  of  the 
depot  of  the  defendant,  located  at  Clifton 
City,  In  Cooper  county,  Mo.,  and  not  near  any 
other  station  or  depot  belonging  to  defendant; 
that  said  point  is  not  within  the  limits  of  any 
Incorporated  or  platted  town  or  village,  and 
not  at  a  point  where  the  track  of  defendant 
was  crossed  by  any  public  or  private  road; 
and  that  said  point  where  said  animals  went 
upon  said  track  was  1,600  feet  east  of  tbe 
east  boundary  line  of  tbe  village  of  Clifton 
City.  The  court  further  finds  that  the  de- 
fendant's track  at  the  point  where  said  ani- 
mals entered  thereon  was  not  used  by  the 
defendant  for  tbe  reception  or  discharge  of 
either  freight  or  passengers,  nor  for  the  pur- 
pose of  transacting  any  business  of  any  kind 
with  the  public,  other  than  tbe  passing  and 
switching  of  Its  trains.  The  court  also  finds 
from  the  evidence  that  the  switch  at  Clifton 
City  is  3,260  feet  long.  Tbe  court  furtber 
finds  from  the  evidence  that  to  fence  tbe 
track  at  the  point  where  plaintiff's  animals 
entered  thereon  would  interfere  with  defend- 
ant's business  of  passing  Its  trains  by  each 
other,  and  to  fence  tbe  track  at  said  point 
would  endanger  tbe  safety  of  defendant's  em- 
ployes in  passing  Its  trains  by  each  other  and 
render  it  Inconvenient  for  defendant  to  pass 
Its  trains  by  each  other  at  said  station.  The 
court  finds  that  the  only  purpose  for  which 
the  defendant's  track  at  the  point  where 
plaintiff's  animals  entered  thereon  Is  used  by 
tbe  defendant  is  for  tbe  passing  of  Its  trains 
by  each  other,  and  that  the  track  at  this 
point  Is  not  used  by  the  defendant  for  any 
other  purpose,  and  Is  not  used  by  the  pub- 
lic for  any  purpose.  In  other  words,  tbe 
court  finds  that  the  length  of  siding  at  this 
station  is  not  necessary  for  the  transaction  of 
the  local  business  of  tbe  station,  but  is  neces- 
sary for  the  passing  of  trains  at  the  station." 
The  statute  (section  1105,  Rev.  St.  1899 
[Ann.  St.  1906,  p.  945])  requires  a  railway 
company  to  inclose  its  track  by  erecting 
and  maintaining  fences  and  cattle  guards 
where  tbe  road  passes  through,  along,  or 
adjoining  inclosed  or  cultivated  fields  or 
unlnclosed  lands.  On  this  subject  generally, 
see  two  interesting  and  able  discussions  by 
the  St.  Louis  Court  of  Appeals:  Duncan  v. 
Railway  Co.,  Ill  Mo.  App.  193,  85  S.  W.  001, 
and  Smith  v.  Railway  Co.,  Ill  Mo.  App.  410, 
85  S.  W.  972.  In  default  of  a  compliancs 
with  the  statute,  the  owner  may  recover  dou- 
ble damages  for  injury  to  bis  animals.  Tbe 
courts  have  held  this  statute  not  applicable 
to  cities,  towns,  or  villages,  first,  for  tbe 
reason  that  it  shows  on  Its  face  it  was  in- 
tended to  apply  to  lands  outside  of  such 
places;  and,  second,  it  would  be  requiring  an 
unlawful  act  in  requiring  that  the  streets 
and  alleys  of  towns  and  villages  be  fenced. 
So  it  is  settled  that  in  no  event  can  a  rail- 
way company  be  reqtilred,  nor  would  it  be 
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permitted,  to  fence  up  streets.  But  It  fre- 
quently, happens  that  there  are  parts  of  the 
town  through  which  the  rond  runs  which  are 
not  laid  off  Into  streets,  and  therefore  to  fence 
the  track  at  such  place  would  not  be  block- 
ing a  street.  Still  the  railway  company  need 
not  fence  at  such  place  If  It  be  necessary  to 
the  transaction  of  Its  business  with  the  pub- 
lic that  It  should  be  left  open.  Nor  is  such  a 
fence  required  at  a  station,  though  It  may  not 
be  In  a  town  or  village.  The  courts  them- 
selres  hare  attached  an  exemption  from  this 
statutory  duty  by  ruling  that  It  was  not 
meant  to  require  fences  and  cattle  guards 
where  their  maintenance  would  endanger  the 
lives  of  the  operatives  in  handling  the  trains 
at  switches  at  stations,  whether  such  station 
be  Inside  or  outside  the  limits  of  a  town  or 
village.  Gilpin  v.  Railway  Co.,  197  Mo.  319, 
04  S  W.  869;  Pearson  v.  Railway  Co.,  33  Mo. 
App.  543. 

A  railroad  not  being  required  to  fence  at 
a  station  where  It  transacts  business  with  the 
public  when  such  fencing  would  interrupt 
such  business,  the  question  has  been  present- 
ed whether  the  word  "business"  means  the 
road's  business  with  the  public,  such  as  re- 
ceiving and  delivering  freight,  or  whether  it 
includes  the  road's  business  with  Itself,  such 
as  the  passing  of  trains.  Expressions  have 
been  used  which  have  been  Interpreted  so  as 
to  have  the  courts  to  say  that  the  business 
which  will  excuse  the  road  from  fencing  is 
the  business  of  the  public  at  that  particular 
depot  or  station.  The  cases  of  Russell  v. 
Railway  Co.,  26  Mo.  App.  368,  Chouteau  v. 
Railway  Co.,  28  Mo.  App.  556,  and  Morris  v. 
Railway  Go.,  58  Mo.  78,  are  cited  as  sustain- 
ing such  view.  In  the  case  last  cited  it  Is 
held  that  the  road  should  not  be  required  to 
fence  such  grounds  as  are  necessary  "to  re^ 
main  open  for  the  use  of  the  public  and  the 
necessary  transaction  of  business  at  the  depot 
or  station."  That  expression  does  not  jus- 
tify the  conclusion  that  the  court  meant  only 
the  public's  business;  on  the  contrary,  it 
means,  in  addition,  any  proper  business  of  the 
road  at  that  station  which  is  connected  with 
the  operation  of  the  road  at  the  station.  And 
it  means  to  excuse  a  road  from  fencing  when 
to  fence  would  endanger  the  lives  of  the  em- 
ployes In  operating  the  road  generally  at  that 
station.  That  case  is  cited  to  sustain  such 
meaning  In  Gilpin  v.  Railway  Co.,  197  Mo. 
319,  94  a  W.  869,  and  Railway  v.  Clark,  121 
Mo.  169,  183,  25  S.  W.  192,  195,  26  L.  R.  A. 
751.  In  the  latter  case  it  is  said  the  fencing 
law  will  not  apply  "where  if  will  Interfere 
with  the  use  of  the  public  or  operation  of  the 
road."  Therefore,  while  we  hold  that  the 
busiuess  to  be  considered  la  the  company's 
business  with  its  patrons — the  public  general- 
ly— and  also  its  business,  so  to  speak,  with 
Itself,  yet  It  must  be  such  busiuess  as  is  con- 
nected with  the  station.  The  railway  com- 
pany will  be  exempt  from  the  requirement  to 
fence  within  the  limits  of  cities,  towns,  and 
villages  where  there  are  laid  out  streets;  and 


It  will  be  exempt  from  fencing  at  stations 
outside  of  towns  and  villages  to  the  extent 
of  permitting  It  safely  to  transact  business 
with  the  public  at  that  station  and  to  oper- 
ate its  own  business  connected  with  that 
station. 

The  maintenance  of  a  passing  track  mere- 
ly does  not  have  any  necessary  connection 
with  a  station.  It  belongs  to  the  general 
operation  of  the  road,  and  the  Legislature 
has  not  intended  that  it  may  go  uufenced 
when  it  lies  outside  the  limits  of  cities,  towns, 
or  villages,  or  outside  the  necessary  station 
grounds  of  stations  which  are  not  located  iu 
towns  or  villages.  It  ia  true  that  that  por- 
tion of  a  passing  track  which  may  be  within 
the  limits  herein  referred  to  would  go  unf enc- 
ed  as  an  incident  to  its  lying  along  witli 
switches  and  tracks  not  required  to  be  fenced 
as  herein  stated.  But  when,  aa  here,  it  goes 
beyond  such  limits,  the  statute  applies  and  it 
should  be  fenced.  In  this  case,  as  shown  iu 
the  court's  finding  of  facts,  the  passing  track 
in  controversy  is  3,260  feet  long  and  extends 
1,600  feet,  or  nearly  one-third  of  a  mile,  be- 
yond the  village  limits.  It  further  appears 
that  it  was  not  needed  for  the  bushiess  con- 
nected with  the  station,  and  that  it  runs  along 
unlnclosed  lands.  That  portion  (1,000  feet) 
thus  lying  outside  the  limits  should  have 
been  fenced.  If  a  switch  is  not  needed  at  a 
station  for  the  public's  or  the  company's  busi- 
uess at  such  station,  its  location  there  does 
not  aid  the  company  in  defending  against  Ita 
duty  to  fence.  But  the  trial  court  found  that 
even  that  part  of  the  switch  outside  the  vil- 
lage limits  could  not  have  been  fenced  with- 
out endangering  the  life  and  limb  of  the  de- 
fendant's servants;  and  that,  no  doubt,  wa.s 
one  of  the  chief  grounds  for  ita  decision  of 
the  case  in  defendant'a  favor.  But  in  tliia 
case  the  evidence  showed  that  there  was  no 
necessity  for  maintaining  this  passing  switch 
at  this  station  for  any  business  connected 
with  the  station,  especially  extending  as  it 
does  1,600  feet  outside  the  village  limits.  It 
was  shown  that  such  a  switch,  for  auch  pur- 
pose, could  be  built  wholly  on  the  Inside  of 
fences  away  from  towns  or  villages  or  sta- 
tions, and  that  such  places  would  be  wholly 
free  from  the  objection  of  endangering  em- 
ployes in  their  work.  The  objection,  how- 
ever, to  this  phase  of  the  case,  as  testified  to 
at  the  trial,  was  that,  while  tliat  could  lie 
done,  it  would  make  it  necessary  for  employes 
to  stop  trains  at  such  passing  track  and  walk 
to  the  nearest  station  for  telegraphic  orders. 
That,  It  was  said,  would  be  a  great  Incon- 
venience, If  not  impracticable,  even  thougli 
a  station  was  near  by.  But,  when  witnesses 
for  defendant  were  questioned  by  plaintiff's 
counsel,  they  stated  that  a  telegraph  office 
could  be  maintained  at  such  passing  track 
on  inside  of  fences,  and  thus  avoid  the  Incon- 
venience jnat  suggested;  but  that  it  would 
Involve  trouble  and  expense  of  an  operator. 
We  do  not  think  that  a  sufficient  excuse.   The 
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want  of  fences  at  points  near  and  outside  of 
small  stations  and  villages  is  a  greater  incon- 
venience to  the  people  owning  stock  la  the 
vicinity  thaji  Is  the  keeping  of  a  telegraph  op- 
erator at  passing  tracks  which  could  be  fenc- 
ed outside  of  stations.  The  exception  per- 
mitting switches  to  remain  unfenced  when 
such  fencing  would  endanger  the  lives  of  em- 
ployes, having  been  ingrafted  upon  the  stat- 
ixte  by  the  courts,  to  the  end  that  it  might  re- 
ceive a  reasonable  construction,  should  not  be 
extended  beyond  reasonably  necessary  re- 
quirements for  the  operation  of  the  railroad. 
And  when,  as  was  made  to  appear  here,  the 
switch  claimed  to  be  exempt  from  fencing 
could  reasonably  be  placed  at  a  point  where 
it  would  be  wholly  within  the  railway  fences, 
tlie  railway  has  no  right  to  claim  privilege  of 
having  it  at  a  station  or  village  where  it  ex- 
tends at  great  distances  beyond  such  station, 
tbereby  leaving  unfenced  tracts  of  land 
irbidi  woald  otherwise  be  inclosed.  By  such 
view  of  the  law  we  still  give  force  and  effect 
to  the  case  of  Morris  v.  Bailway  Co.,  supra, 
which  requires  the  fencing  of  switches  out- 
side of  villages,  towns,  and  cities,  and  yet  at 
tlie  same  time  we  recognize  the  exception  just 
referred  to  as  exempting  the  road  from  fenc- 
ing where  it  would  endanger  employes. 

Some  of  the  evidence  from  railway  experts 
in  defendant's  behalf  has  Impressed  us  with 
the  soundness  of  the  foregoing  view.  They 
testified  that,  in  view  of  increased  length  of 
trams  and  increased  power  of  engines,  pass- 
ing  trat^  switches  were  now  being  built  and 
extoided  to  4,000  feet  or  more  in  length. 
When  these  can  be  put  within  the  inclosures 
which  the  law  requires  railroads  to  maintain, 
it  should  be  done ;  and  the  mere  inconven- 
ience in  the  way  of  extra  expense  of  a  tele- 
eraph  operator  to  receive  and  give  orders 
shODld  not  stand  in  the  way.  The  necessity, 
upon  the  othw  hand,  is  too  great  to  allow 
that  to  be  a  reasonable  excuse. 

The  ]udgm«it  is  reversed,  and  the  cause 
remanded.    All  concur. 


SHELL  v.  MISSOURI  PAC.  RT.  CO. 
(Kansas  City  Court  of  Appeals.     Missouri. 
Jane  29,  3908.    Rehearing  Denied 
July  15,  1908.)    . 

L  Bahboads— Killing  Stock— Nature  and 

FOBM  OF  ACTION— STATUTOBY  PROVISIONS. 

Hev.  St.  1899,  S  1105  (Ann.  St  1900,  p. 
915),  provides  that  railroad  companies  shall  be 
liable  in  doable  damages  for  the  killing  of  stock 
nsnlting  from  failure  to  construct  cattle  guards 
and  fences,  where  they  are  required  sufficient  to 
pterent  horses  and  other  animals  from  getting 
on  the  railroad.  Section  1106  (Ann.  St  1906,  p. 
939)  provides  that  whenever  live  stock  shall  go 
apon  any  railroad  or  railroad  right  of  way,  and 
the  railroad  is  not  inclosed  at  the  place  of  the 
BJniT,  by  a  good  fence  on  both  sides,  as  requir- 
fi  by  law,  and  such  stock,  being  frightened  by 
a&7  passing  locomotive  or  train,  is  injured  or 
killed  by  running  a^inst  the  fence,  the  railroad 
company  shall  be  liable  for  the  damage  thereby 
nouioed.  Section  1107  (Ann.  St  1906,  p.  960) 
proTides  for  the  allowance  of  an  attorney's  fee 


when  the  action  is  founded  on  section  1106.  In 
an  action  against  a  railroad  company  for  the 
killing  of  a  mare,  the  petition  alleged  that  the 
mare  was  frightened  by  the  noise  of  a  hand 
car  and  the  acts  of  the  sectionmen  in  attempting 
to  drive  the  mare  from  the  track,  and  ran  into 
a  wire  fence  inclosing  the  right  of  way,  and  was 
so  injured  that  it  died,  and  that  the  death  of 
such  animal  was  occasioned  by  defendant's  neg- 
lect to  construct  and  maintain,  according  to  its 
duty,  a  cattle  guard  sufficient  to  prevent  animals 
from  getting  on  the  track,  and  prayed  for  judg- 
ment for  double  damages,  "under  the  statute  in 
such  cases  made  and  provided,"  and  intere.st  and 
an  attorney's  fee.  Held,  that  the  facts  alleged 
in  the  petition  did  not  set  forth  a  cause  of  ac- 
tion under  either  section  li05  or  section  1106. 
and,  though  the  petition  asked  for  double  dam- 
ages and  attorney's  fees,  it  must  be  regarded  as 
setting  up  a  cause  of  action  at  common  law. 

2.  Save. 

The  fact  that  the  right  of  action  against 
a  railroad  company  for  killing  stock  arose  from 
the  violation  of  Rev.  St.  1899,  |§  1105,  110() 
(.■Vnn.  St.  1906,  pp.  94.'),  9.59).  requiring  the  con- 
struction and  maintenance  of  fences  and  cattle 
guards,  does  not  necessarily  render  an  action 
for  the  injury  a  statutory  one ;  but  such  an  in- 
jury from  failure  to  perform  a  statutory  duty, 
will  support  an  action  at  common  law. 

3.  CoTJBTs— Courts  of  Appellate  Jurisdic- 
tion —  Missouri  —  Constitutional  Ques- 
tion. 

Where  an  action  against  a  railroad  compa- 
ny for  killing  stock  was  taken  by  appeal  to  the 
Court  of  Appeals,  and  was  by  such  court  trans- 
ferred to  the  Supreme  Court  on  the  ground  that 
the  constitutionality  of  Rev.  St.  18.99.  i%  1105, 
1106  (Ann.  St.  1906,  pp.  945,  959),  on  which  the 
action  was  based,  was  involved,  the  fact  that 
the  Supreme  Court  sent  the  case  back  to  the  Court 
of  Appeals,  on  the  ground  that  the  constitutional 
question  was  not  in  the  case,  since  it  had  not 
Been  presented  to  the  trial  court,  did  not  pre- 
vent the  Court  of  Appeals  from  holding  that 
the  action  was  a  common-law  action,  based  on 
the  violation  of  such  sections  of  the  statute. 

4.  Railroads— Killing  Stock  —  Violation 
OF  Statute— Li ABiUTT  at  Common  Law. 

Where  a  railroad  company  fails  to  maintain 
a  proper  cattle  guard,  and  an  animal  passes 
over  tlie  same  into  a  pocket  or  trap  formed  by 
the  right  of  way  fences  and  a  culvert  with  the 
wing  fences  connected  therewith,  and  is  there 
frightened  by  the  approach  of  a  hand  car  and 
the  efforts  of  sectionmen  to  drive  the  animal 
from  the  track,  and  runs  into  a  wire  fence  and 
is  injured,  the  company  is  liable  at  common 
law,  irrespective  of  Rev.  St.  1899.  S§  1105,  1106 
(Ann.  St.  1906,  pp.  945,  959),  relating  to  the 
construction  of  fences  and  cattle  guards  for 
railroad  tracks. 

[Eld.  Note — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  H  1451-1457,  1530.] 

Appeal  from  Circuit  Court,  Barton  County ; 
H.  C.  Timmonds,  Judge, 

Action  by  P.  V.  Shell  against  the  Missouri 
Pacific  Railway  Company.  From  a  judgement 
for  plaintiff,  defendant  appeals.    Affirmed. 

See  100  S.  W.  617. 

Jno.  A.  Davis  and  R.  T.  Railey,  for  appel- 
lant   Cole,  Burnett  &  Moore,  for  respondent 

ELLISON,  J.  This  is  an  action  for  dam- 
ages arising  from  the  death  of  plaintiff's 
mare,  and  he  obtained  judgment  In  the  cir- 
cuit court  for  $125.  Defendant  appesiled  to 
this  court;  but,  on  account  of  It  having  set 
up  In  its  answer  that  sections  1105  and  HOC, 
Rev.  St.  1899  (Ann.  St.  1906,  pp.  945,  959), 
were   unconstitutional,   we    transferred   the 
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ca8e  to  the  Supreme  C!ourt.  The  case  was 
argued  in  that  court ;  but  it  came  to  ttie  con- 
clusion tliat  the  constitutionality  of  ttiose  sec- 
tions was  not  involved,  since  defendant  bad 
not  presented  such  question  to  the  trial  court, 
and  the  latter  court  had  not  made  any  ruling 
thereon  (202  Mo.  339,  100  S.  W.  617),  and  re- 
turned the  case  to  tills  court  for  determina- 
tion. 

The  facts  necessary  to  state  are  these: 
Defendant's  road  at  and  near  the  place  where 
the  animal  was  killed  was  fenced  on  each 
side  with  a  lawful  fence  of  barbed  wire. 
That  where  the  road  crossed  a  highway  ther^ 
was  a  cattle  guard  so  negligently  and  defec- 
tively constructed  and  so  negligently  main- 
tained that  animals  could  pass  over  it  onto 
defendant's  right  of  way  so  inclosed  by  the 
barbed-wire  fence.  Tliat  further  on  there 
was  a  culvert  over  which  the  defendant's 
track  was  laid,  and  where  fences,  or  "wings," 
connected  with  said  parallel  fences  inclosing 
the  right  of  way ;  the  result  of  this  condition 
being  that  an  animal  getting  onto  the  right 
of  way  over  the  cattle  guard  could  not  pro- 
ceed further  up  the  track  or  right  of  way  t>e- 
tween  the  fences  than  the  culvert  Plaintiffs 
mare  escaped  from  his  inclosure  and  was  at 
large.  She  came  upon  the  highway  and  pass- 
ed through  the  defective  cattle  guard  onto  the 
right  of  way,  and  while  there  defendant's  sec- 
tionmen  propelling  a  hand  car  came  up  from 
below  the  cattle  guard,  thus  being  behind  the 
mare.  They  saw  her  and  stopped  the  car, 
when  two  of  them  got  off  and  endeavored  to 
get  ahead  of  her  so  as  to  drive  her  back 
through  the  cattle  guard  off  of  the  right  of 
way.  We  are  satisfied  there  was  evidence 
tending  to  show  that  she  was  frightened  by 
the  noise  made  by  the  hand  car  before  it  stop- 
ped, and  ran  into  the  barbed-wire  fence, 
where  she  was  so  badly  cut  that  she  soon 
died.  The  petition  charges:  That  the  sec- 
tionmen  were  operating  the  hand  car,  and 
by  reason  of  the  appearance  or  noise  ordina- 
rily made  by  running  the  car  and  the  exer- 
tions and  noise  intentionally  made  by  the 
men  for  the  purpose  of  scaring  the  mare  so 
frightened  her  as  to  cause  her,  in  her  effort 
to  escape,  to  throw  herself  upon  the  wire 
fence  near  the  culvert,  whereby  she  was  kill- 
ed; "that  her  death  was  so  occasioned  by 
defendant's  neglect  to  construct  and  main- 
tain, according  to  its  duty  in  the  premises, 
at  the  point  where  the  pretended  cattle  guard 
above  mentioned  was  situated,  cattle  guard 
sufficient  to  prevent  horses,  cattle,  mules, 
nud  all  other  animals  from  getting  on  the 
railroad,  and  by  the  act  and  conduct  of  de- 
fendant's servants  as  aforesaid."  The  peti- 
tion then  alleged  the  value  of  the  mare  to 
be  $125,  and  proceeded  to  state:  "That  un- 
der the  statute  in  such  cases  made  and  pro- 
vided plaintiff  Is  entitled  to  damages  In  a 
sum  double  the  value  of  the  mare,  to  wit, 
$250.    That   plaintiff,    after    his   said   mare 

was  killed,   and   on  and   before   the  

day  of  April,  1902,  demanded  of  defendant 


payment  of  the  value  of  said  mare.  That  de- 
fendant has  failed,  neglected,  and  refused  to 
pay.  Wherefore  plaintiff  asks  judgment  for 
the  sum  of  |250,  double  the  value  of  said 
mare  Idlled,  and  that  he  recover  of  the  said 
defendant  interest  thereon  at  the  rate  of  6 
per  cent  per  annum  from  the  date  of  filing 
this  petition,  and  that  an  attorney's  fee  be 
fixed  by  the  court  and  taxed  as  costs  herein 
against  the  defendant,  at  such  sum  as  may  be 
a  reasonable  compensation  for  all  legal  serv- 
ices herein  rendered  for  the  plaintiff,  and  for 
the  costs  generally  in  this  action  by  plaintiff 
expended." 

The  defendant  did  not  offer  any  evidence. 
The  trial  court  held  that  there  was  no  neg- 
ligence in  operatlDg  the  band  car,  nor  in  the 
act  of  the  men  In  endeavoring  to  drive  the 
mare.  That  court  likewise  held  that  plaintiff 
was  not  entitled  to  double  damages,  nor  to 
attorney's  fees,  and  gave  the  following  in- 
struction for  plaintiff:  "If  you  shall  believe 
from  the  evidence  that  the  cattle  guard  re- 
ferred to  In  the  testimony  was  not  reason- 
ably or  ordinarily  sufficient  to  prevent  horses 
from  passing  over  or  through  the  same  onto 
defendant's  railroad  and  right  of  way,  and 
that  by  reason  thereof  plaintiff's  mare  did 
pass  over  or  through  the  same  onto  defend- 
ant's railroad  and  right  of  way,  and  that 
said  railroad  and  right  of  way  were  then  In- 
closed with  wire  fences  so  that  said  mare 
could  not  safely  escape  therefrom  except  by 
returning  to  and  over  said  cattle  guard,  and 
that,  while  said  mare  was  so  Inclosed  on  said 
railroad  and  right  of  way,  she  became  fright- 
ened at  the  appearance  of,  and  the  noise  ordi- 
narily made  by,  the  defendant's  hand  car 
while  the  same  was  being  operated  and  run 
by  defendant's  section  hands  on  said  railroad, 
and  that  while  so  frightened,  and  by  reason 
thereof,  said  mare  threw  herself  upon  or 
against  one  of  defendant's  said  wire  fences, 
and  that  she  was  thereby  killed,  then  you 
should  return  a  verdict  in  favor  of  the  plain- 
tiff. Unless  you  do  so  believe  you  should  re- 
turn a  verdict  in  favor  of  the  defendant" 

Defendant  has  filed  an  exhaustive  brief  In 
support  of  the  different  points  of  objection 
made  to  the  views  of  the  trial  court  resulting 
in  the  Judgment  for  plaintiff.  The  view  of 
the  law  which  we  will  here  state  will  em- 
brace those 'points,  or  by  inference  necessari- 
ly include  them.  Of  the  sections  of  the  stat- 
ute claimed  to  be  unconstitutional,  section 
1105  provides  for  the  construction  of  "cattle 
guards  where  fences  are  required,  sufficient 
to  prevent  horses,  cattle,  mules  and  all  other 
animals  from  getting  on  the  railroad;  and 
until  •  •  •  cattle  guards  as  aforesaid 
shall  be  made  and  maintained,  such  corpora- 
tion shall  be  liable  in  double  the  amount  of 
all  damages,"  etc  Section  1106  reads  as  fol- 
lows; "Whenever  any  live  stodi  shall  go  in 
upon  any  railroad  or  its  right  of  way.  In  this 
state,  and  the  said  railroad  Is  not  at  such 
place  or  places  Inclosed  by  a  good  fence  on 
both  sides  of  said  railroad,  such  as  is  by 
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l»w  TCqolted,  and.  snob  stock,  by  being  fright- 
ened OT  run  by    any   passing  locomotive  or 
train  on  said   railroad,  shall  be  injured  or 
killed  by  or  because  of  haTlng  run  against 
tbe  fence  on  eltber  side,  or  into  any  culvert, 
bridge,  slougb  or  mire,  or  otber  object  along 
the  line  of  said  road,  the  railroad  company 
shall  pay   tbe  O'wner  of  any  such  stock  so 
iBJnred  or  killed  tbe  damage  sustained."    The 
fact  that  the  petition  alleges  defendant's  fall- 
are  to  maintain  a  proper  cattle  guard  'nrhlch 
section  1105  requires,  and  asks  for  double  dam- 
ages which  that  section  authorizes,  and  the 
fact  that  the  petition  makes  claim  for  an  at- 
torney's fee  provided  for  (section  1107  [Ann. 
St  1906.  p.  9C01),  when  the  action  Is  founded 
OB  Kctlon  1106,  baa  caused  defendant  to  In- 
(toire  whether  tbe  action  was  Intended  to  be 
founded  upon  one  or  the  other  of  those  sec- 
tions;  bat  It  will  be  seat  from  the  face  of 
tbe  petition  tbat  the  case  Is  not  stated  under 
either  section.     Under  section  1105,  It  would 
have  beeai  necessary  that  there  be  a  collision 
with  one  of  defendant's  cars  (LafFerty  v.  Rail- 
way Co.,  44  Mo.  291,   Foster  v.  Railway  Co., 
90  Mo.  119.  2  S.  W.  138),  and  such  state  of 
case  the  petition  shows  did  not  exist.     And 
under  section  1106,  it  is  necessary  to  show 
that  tbe  animal  was  frightened  by  "a  passing 
locomotive  or  train."     Henson  t.   Railway 
Co„  110  Mo.  App.  595,  85  8.  W.  597.     That 
sort  of  case  is  also  shown  by  the  petition  not 
to  exist.    The  fact  that  the  petition  asked  for 
doable  damafn^s  and  for  an  attorney's  fee 
does  not  necessarily  make  the  case  a  statuto- 
ry action.     It  has  been  so  decided.    The  na- 
ture of  the  action  is  Judged  by  the  cause 
stated,  and  not  tbe  relief  prayed.    The  court 
may  render  judgment  as  determined  by  the 
body  of  the  petition.     State  ex  rel.  v    Hor- 
ton.  161  Mo.  664,  671,  61  S.  W   860.    It  has 
been  so  held  where  the  prayer  was  for  double 
damages.     Comings  v.  Railway  Co.,  48  Mo. 
512:    Gamer  y.  Railway  Co.,  84  Mo.  235; 
Iba  T.  Railway  Co.,  46  Mo.  460. 

We  conclade  therefore  tbat  the  action  is 
at  common  law.  But  in  this  connection  de- 
foidant  insists  that,  if  tbe  action  is  at  com- 
mon law,  it  must  depend  on  that  character 
of  dereliction  which  would  be  negligence  at 
common  law,  and  that,  as  a  cattle  guard  was 
not  required  at  common  law,  defendant  was 
Dot  guilty  of  a  wrongful  act,  at  common  law, 
hi  falling  to  provide  or  maintain  a  cattle 
guard.  But  we  think  defendant  does  not 
correctly  interpret  the  law  in  this  respect. 
Ttie  law  Is  that,  though  the  act  is  made  a 
duty  only  by  force  of  the  statute,  yet  the  fail- 
ure to  perform  a  statutory  duty — a  require- 
ment made  only  by  the  statute — is  evidence 
irblch  will  sustain  an  action  at  common  law. 
Goodwin  V.  Railway  Co.,  75  Mo.  73;  Schnei- 
der V.  Railway  Co.,  75  Mo.  295;  Isabel  v. 
Railway  Co.,  60  Mo.  475;  Boggs  v.  Railway 
Co..  18  Mo.  App.  274;  Mapes  v.  Railway  Co., 
76  Mo.  367;  Mtnter  v.  Railway  Co.,  82  Mo. 
128;  Braxton  v.  Railway  Co.,  77  Mo.  465. 
And  this  is  tme  as  to  a  municipal  ordinance. 


Robertson  v.  Railway  Co.,  84  Mo.  119;  Nut- 
ter V.  Railway  Co.,  22  Mo.  App.  328;  Riley 
V.  Railway  Co.,  18  Mo.  App.  385.  It  follows 
that  proof  of  neglect  to  maintain  a  proper 
cattle  guard  as  required  by  the  statute  is  evi- 
dence sufficient  to  sustain  the  present  com- 
mon-law action. 

It  Is  a  part  of  defendant's  inslBtence  that 
the  statute  ought  not  to  figure  In  a  considera- 
tion of  tbe  case  as  a  common-law  action,  for 
the  reason  tbat  it  sets  up  that  the  sections 
were  violative  of  the  Constitution,  but  tbat 
tbe  Supreme  Court  had  ruled  that  the  stat- 
utes bad  no  place  in  the  case.  202  Mo.  330, 
100  S.  W.  617.  Tbe  Supreme  Court  did  not 
say  that.  Tbat  court  ruled  that  the  ques- 
tion whether  the  sections  violated  the  Con- 
stitution was  not  in  tbe  case,  since  it  had  not 
been  presented  to  the  trial  court;  nor  was  a 
ruling  thereon  made  by  that  court.  It  Is  clear 
that  the  Supreme  Court  has  not  taken  the  ap- 
plication of  the  statute  out  of  the  case.  It 
merely  ruled  that  a  question  involving  the 
Constitution  had  not  been  raised,  so  as  to 
confer  Jurisdiction  on  tbat  court  But  aside 
from  the  foregoing  considerations,  the  con- 
ditions which  the  evidence  shows  defendant 
permitted  at  the  place  in  question  may  welt 
be  found  to  be  negligence  at  common  law  and 
to  justify  tbe  Instruction  for  plaintifl  which 
we  have  set  out.  We  may  leave  the  statute 
entirely  out  of  view,  and  yet  find  tbe  situa- 
tion: Defendant's  fences  inclosing  its  right 
of  way  made  a  lane  closed  at  one  end  by  the 
culvert  and  wing  fences,  and  open  at  the  otb- 
er, so  tbat  a  horse  getting  into  such  place 
through  this  opening  would  probably  take 
fright  at  a  hand  car  coming  up,  though  there 
was  no  negligence  in  handling  the  car.  The 
jury  could  well  find  it  to  be  negligence  to  ex- 
pose such  place  by  having  an  entrance  to  it 
at  one  end,  through  which  horses  could  stray. 
The  place  could  well  be  likened  to  a  trap, 
and  it  could  well  be  said  to  be  negligence,  as 
alleged  by  plaintiff,  to  fall  to  construct  and 
maintain  such  a  cattle  guard  at  the  open  end 
as  would  be  sufficient  to  prevent  horses  and 
cattle  from  entering. 

An  examination  of  the  entire  record  dis- 
closes that  we  have  no  ground  to  Interfere, 
and  hence  affirm  the  Judgment    All  concur. 


FALL  V.  HORNBECK  et  al. 


,.  __,^ Missouri. 

Rehearing  Denied 

July  15,  1908.) 


(Kansas  City  Court  of  Appeals. 
June  29,  1908    ~  " 


1.  Appeai,  and  Ebbob  —  Record  —  Necessitt 
OF  BrLL  OP  Exceptions. 

When  a  demurrer  to  a  petition  is  sustained, 
and  tbe  suit  dismissed,  a  bill  of  exceptions  is 
unnecessary  to  an  appeal. 

2.  Fbaud— Fbaudulent  Representations- 
Value  OP  Propebtt  —  Means  op  Knowl- 
edge OP  Pasties. 

The  rule  that  mere  false  assertions  as  to 
the  value  of  property,  where  no  warranty  is  in- 
tended, does  not  constitute  actionable  fraud, 
does  not  apply  where  tbe  parties  have  not  equal 
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opportanities  to  form  and  exercise  their  own 
judgment. 

[Ed.  Note.— For  cases  in  point,  8ee  Cent  Dig. 
vol.  23,  Fraud,  §S  9,  lOJ 
3.  Saub— Value  of  Cobfobate  Stock— Ao- 

TioNB— Pleading. 

A  petition  alleged  that  defendants  were  as- 
sociated in  forming  and  were  the  directors  of  a 
corporation,  all  the  stock  of  which  was  sub- 
scribed for  by  and  issued  to  them;  that  they 
made  representations  to  plaintiff  that  the  stock 
bad  been  fully  paid  up  by  turning  in  property  of 
a  value  equal  to  the  par  value  of  the  stock,  and 
further  representations  as  to  the  value  of  such 
property  and  of  the  entire  capital  and  the  mar- 
ket value  of  the  shares,  and  as  to  the  purposes 
for  which  they  were  selling  the  stock ;  that  such 
representations  were  false,  which  was  known  to 
defendants,  and  were  made  to  defraud  plaintiff, 
intending  him  to  rely  thereon  and  be  induced 
thereby  to  purchase  stock ;  that  he  relied  there- 
on, and  was  not  otherwise  informed,  and  was 
thereby  induced  to  purchase  certain  shares  of 
the  stock;  and  that  such  shares  were  wholly 
worthless  and  the  corporation  was  insolvent. 
Held,  that  the  petition  stated  a  good  cause  of 
action  as  against  a  demurrer,  as  it  showed  that 
the  opportunities  of  the  parties  to  form  and  ex- 
ercise their  own  judgment  in  respect  to  the  con- 
dition and  value  of  the  property  were  not  equal, 
and  plaintiff  had  a  right  to  rely  on  the  represen- 
tations of  the  officers  of  the  corporation  as  to 
the  value  of  its  property  and  its  solvency. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  H.  L.  McCnne,  Judge. 

Action  by  J.  P.  Fall  against  F.  A.  Hombeck 
and  others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Reversed  and  remanded. 

Wm.  T.  Jamison,  for  appellant  W.  R. 
Thurmond,  for  respondents. 

BROADDUS,  P.  J.  The  defendants  suggest 
that  the  appeal  be  dismissed  because  the  ab- 
stract falls  to  show  an  affidavit  for  appeal 
and  filing  of  a  bill  of  exceptions.  As  the 
court  sustained  a  demurrer  to  plalntlfiTs  sec- 
ond amended  petition  and  dismissed  the  suit, 
a  bill  of  exceptions  was  not  necessary.  1 
McQuillan's  Pleading  &  Practice,  8  942;  3 
Ency.  Pleading  and  Practice,  p.  407.  The  cer- 
tified record  shows  that  plaintiff  filed  affida- 
vit for  appeal  and  appeal  was  granted. 

The  suit  is  based  upon  certain  alleged 
fraudulent  acts  of  defendants  and  contains 
four  counts,  and,  as  the  allegations  of  fraud 
are  the  same  in  all  the  counts,  It  is  only  nec- 
essary to  call  attention  to  one  of  them  special- 
ly. Said  count  reads  as  follows:  "Comes 
now  the  plaintiff,  and  for  the  first  count  of 
bis  second  amended  petition  states  that  on 
or  about  the  1st  day  of  November,  A.  D.  1899, 
F.  A.  Ilombeck,  J.  U.  Bruner,  E.  O.  Halght, 
A.  L.  Howe,  Neal  S.  Doran,  and  J.  D.  Eubank 
did  associate  themselves  together  for  the  pur- 
pose of  forming  a  corporation,  to  be  knovrn  as 
the  'Juggernaut  Zinc  Mining  Company,'  and 
that  thereafter,  on  the  2d  day  of  November, 
A.  D.  1899,  a  certificate  of  incorporation  was, 
by  the  said  persons,  caused  to  be  Issued  by  the 
state  of  Missouri  to  the  said  Juggernaut  Zinc 
Mining  Company,  and  that  the  said  F.  A. 
Hornbeck,  J.  U.  Bruner,  E.  O.  Haight,  A.  L. 
Howe,  and  Neal  S.  Doran  were,  by  the  said 
incorporators,  agreed  upon  as  the  first  board 


of  directors.  Plaintiff  states  that  the  said  in- 
corporators fixed  the  capital  stock  of  said  cor- 
poration at  the  sum  of  sixty  thousand  dol- 
lars ($60,000),  divided  Into  six  hundred  (600) 
shares,  of  the  par  value  of  one  hundred  dol- 
lars ($100)  each,  and  that  all  of  the  said 
shares  were  subscribed  for  and  issued  to  said 
Incorporators.  Plaintiff  further  states  that 
thereafter,  on  or  about  the  13th  day  of  No- 
vember, A.  D.  1899,  at  the  Instance  and  re- 
quest of  defendants,  he  did  purchase  from  the 
said  J.  U.  Bruner  twenty-five  (25)  shares  of 
said  stock,  for  which,  at  their  instance  and 
request,  he  paid  said  company  the  sum  of 
eight  hundred  thirty-three  and  '»/ioo  dollars 
($833.33),  and  plaintiff  further  states  that  at 
the  time  of  the  purchase  of  the  aforesaid  25 
shares  of  said  stock  by  him,  and  at  all  the 
times  herein  mentioned,  prior  thereto,  defend- 
ants represented  to  him  that  the  said  capital 
stock  had  been  fully  paid  up  by  turning  in 
property  to  constitute  the  same,  which  prop- 
erty was  of  the  reasonable  value  of  sixty 
thousand  dollars  ($60,000)  in  lawful  money  of 
the  United  States,  and  that  said  property  was 
then  in  the  possession  of  said  board  of  direct- 
ors ;  that  the  entire  capital  of  said  company, 
consisting  of  mining  leases,  mining  machinei'y, 
and  equipment,  was  of  the  reasonable  value  of 
more  than  sixty  thousand  dollars  ($60,000), 
the  exact  amount  not  being  stated;  that  the 
said  company  was  wholly  solvent,  and  that 
the  said  twenty-five  (25)  shares  of  stock,  and 
all  the  stock  of  said  company  was,  at  the  time 
of  such  purchase,  of  the  reasonable  market 
value  of  thirty-three  and  one-third  cents  (3S%) 
on  the  dollar,  and  that  the  stock  so  purchased 
by  this  plaintiff  was  being  sold  by  the  said 
directors  for  the  purpose  of  prosecuting  min- 
ing operations  upon  the  said  mining  leases. 
Plaintiff  further  avers  that  ail  of  the  afore- 
mentioned representations  were  false  wheu 
so  made  to  him,  which  fact  was  well  known 
to  each  of  defendants,  but  that  they  fraudu- 
lently planned  and  connived  together  prior  to 
and  at  the  time  of  the  purchase  of  the  said 
twenty-five  shares  by  plaintiff  to  cheat,  wrong, 
and  defraud  this  plaintiff,  and  did,  for  that 
purpose,  make  the  aforesaid  false  representa- 
tions, knowing  at  the  time  they  were  false, 
and  knowing,  believing,  and  intending  that 
plaintiff  would  rely  thereon  and  be  induced 
thereby  to  purchase  the  said  twenty-five  shares 
of  said  stock.  Plaintiff  further  states  that 
he  was  wholly  unfamiliar  with  and  uninform- 
ed In  respect  to  the  value  of  mining  leases, 
mining  machinery,  and  equipment  of  the  char- 
acter above  referred  to,  and  of  the  mining 
leases,  mining  machinery,  and  equipment  com- 
prising the  capital  of  said  company,  as  above 
stated.  Plaintiff  further  avers  that  he  did 
rely  upon  the  aforesaid  representations  made 
as  aforesaid,  and  was  not  otherwise  Informed, 
and  was  thereby  induced  by  defendants  to 
purchase  the  said  25  shares  of  said  stock, 
and  that  he  would  not  have  done  so  save  and 
except  upon  the  strength  of  said  representa- 
tions.   Plaintiff  further  states  that  the  said 
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2,"  shares  of  stock  were  at  the  time  of  pur- 
tbaae  by  him,  and  at  all  times  thereafter,  and 
aow  are,  wholly  worthless  and  of  no  valne 
whatever;  that  said  capital  stodc  was  never, 
In  whole  or  part,  paid  in  manner  stated  or 
othemriae;  that  the  said  assets  of  said  com- 
pany were  never  of  the  value  of  sixty  thous- 
and dollars  ($GO,000),  or  of  any  sum  wbatso- 
«Ter,  but  that  such  pretended  capital  at  all 
the  times  herein  mentioned  was,  and  now  is, 
vrholly  valueless,  and  that  at  all  of  the  times 
herein  mentioned  the  said  company  has  been 
and  now  Is  wholly  Insolvent." 

It  Is  said  In  Van  Cleve  v.  Berkey,  143  Mo. 
109,  44  S.  W.  743,  42  L.  E.  A.  593.  that: 
"When  a  corporation  Is  sent  forth  Into  the 
commercial  world,  accredited  by  the  stock- 
holders as  possessed.  In  money  or  its  equiva- 
lent In  property,  of  a  value  equal  to  the  par 
Talne  of  its  capital  stock,  every  person  deal- 
ing with  It,  unless  otherwise  advised,  has  a 
right  to  assume  that  such  stock  has  been  fully 
paid,  and  to  extend  credit  to  it  in  the  belief 
that  the  money  or  Its  equivalent  In  property 
will  be  forthcoming  to  meet  his  legitimate  de- 
mands." In  a  later  case,  however,  the  court 
i«id  In  reference  to  the  matter  as  follows: 
"But  statements  made  In  the  articles  of  asso- 
ciation  by  them  (stockholders)  were  addressed 
to  the  Secretary  of  State,  and  not  to  a  subse- 
quent creditor  of  the  corporation,  and,  If  he 
bad  no  knowledge  that  such  statements  were 
false  at  the  time  he  extended  It  credit,  and 
did  not  extend  It  credit  In  reliance  upon  their 
l)eiDg  true,  he  cannot  maintain  an  action 
against  the  incorporators  for  fraud  and  de- 
ceit." Webb  V.  Rockefeller,  195  Mo.  59,  93 
S.  W.  772,  6  li.  R.  A.  (N.  S.)  872.  We  can- 
sot  see  that  there  Is  any  conflict  In  these  two 
opinions,  although  plaintiff  relies  on  the  for- 
mer to  supi>ort  his  petition,  and  defendants' 
rely  on  the  latter  to  sustain  their  demurrer. 
It  is  fairly  deducible  from  either  that  if 
credit  Is  extended  to  a  corporation  on  the 
faith  of  such  statements,  and  the  creditor  had 
no  knowledge  at  the  time  of  their  falsity,  he 
rnuld  maintain  an  action  for  fraud.  The  alle- 
gations of  the  petition  are  that  the  fraudu- 
lent representations  were  made  to  the  plaintiff 
hy  the  defendant,  who  knew  at  the  time  that 
tb^  were  false,  and  that  it  was  such  repre- 
sentations that  Induced  him  to  buy  the  stock, 
and  that  he  did  not  know  at  the  time  that 
they  were  false. 

The  defendants,  however,  insist  that  the 
ttatements  in  question  come  within  the  rule 
that:  "Mere  false  assertions  as  to  the  value 
of  property,  where  no  warranty  Is  intended, 
do  not  constitute  actionable  fraud.  •  •  • " 
This  rale  applies  where  the  parties  have 
«qnal  opportunity  to  form  and  exercise  their 
own  judgment.  Ck>mwall  v.  McFarland  Real 
Estate  Co.,  150  Mo.  377,  51  8.  W.  736 ;  Wilson 
T.  Jackson,  167  Mo.  135,  66  8.  W.  972.  But 
the  rule  has  no  application  here,  as  the  op- 
portonltles  of  the  parties  were  not  equal  In 
respect  to  condition  and  value  of  the  property 
of  the  corporation.     And,  as  was  said  in  Van 


Cleve  V.  Berkey,  supra,  the  plaintiff  bad  a 
right  to  rely  on  the  representatioas  of  tho 
officers  of  the  corporation  as  to  the  value  of 
Its  property  and  Its  solvency.  See,  also, 
Webb  V.  Rockefeller,  supra. 

The  petition  in  our  opinion  stated  a  good 
cause  of  action.  Reversed  and  remanded.  All 
concur. 


McMAHON  V.  WELSH. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Jane  29,  190&    Rehearing  Denied 

July  15,  1908.) 

1.  TbIAL  —  iNSTBtJOnONS  —  CONFOBMITT   TO 

Evidence. 

The  mere  indorsement  on  a  note,  directing 
payment  to  the  payee's  husband,  was  not  suffi- 
cient evidence  that  she  made  it :  and,  where  the 
uncontradicted  evidence  was  that  she  did  not 
make  or  authorize  the  indorsement,  the  court 
should  have  assumed  the  fact  as  so  proven  in 
charging  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §f  432-434.] 

2.  Estoppel. 

In  a  suit  for  the  conversion  of  a  note,  pay- 
able to  plaintiff,  it  appeared  that  jilaintiff' s  bus- 
band  had  transferred  the  note  without  her  au- 
thority and  on  an  indorsement  not  made  or  au- 
thorized by  her.  It  did  not  appear  that  plaintiff 
had  any  knowledge  that  her  husband  had  trans- 
ferred the  note,  or  that  he  had  it  in  his  posses- 
sion _  until  some  time  after  the  transfer,  and 
nothing  was  shown  in  the  way  of  an  estoppel  as 
between  plaintiff  and  the  first  transferee,  but, 
after  discovering  such  fact,  she  failed  to  take 
any  proceedings  until  the  note  had  passed  to 
defendant,  who,  it  appeared,  took  the  note  on  the 
faith  of  the  indorsements  on  its  back.  There- 
after the  makers  of  the  note,  with  plaintiff's 
consent,  paid  to  defendant's  agent  interest  there- 
on. Held,  that  plaintiff  was  not  estopped  to 
claim  the  note, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  S{  183-lSr.] 

Appeal  from  Circuit  Court,  Jackson  County. 

Action  by  Mary  W.  McMabon  against 
James  B.  Welsh.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Johnson  &  Lucas,  for  appellant  Frederick 
J.  Chase,  for  respondent. 

BROADDUS,  P.  J.  The  respondent's  state- 
ment of  the  case  Is  fair  and  complete,  with 
the  exception  as  to  the  testimony  of  defend- 
ant It  is  as  follows  :  "This  suit  was  brought 
for  the  conversion  of  a  promissory  note  of 
the  face  value  of  $1,700,  secured  by  a  deed  of 
trust  on  Kansas  City  real  estate,  dated 
March  9,  1902,  and  made  by  Zellna  Florence 
Ahem  and  John  B.  Ahem  in  favor  of  Mary 
W.  McMahon,  plaintiff.  This  note  was  given 
to  renew  a  former  loan  between  the  same  par- 
ties, made  in  the  year  1897,  to  this  plaintiff 
from  money  received  from  her  father's  es- 
tate. After  the  extension  of  the  note  In  suit 
In  November,  1902,  the  plaintiff  placed  it, 
with  the  deed  of  trust  securing  the  same.  In 
her  trunk  with  her  other  valuable  papers,  and 
kept  the  trunk  securely  locked.  At  this  time 
plaintiff  was  living  with  her  husband,  John 
A.  McMahon,  and  continued  to  live  with  him 
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until  January,  1904,  when  they  were  separat- 
ed, and  in  May,  1907,  she  obtained  from  blm 
a  decree  of  divorce.  Before  they  separated 
and  shortly  prior  to  November  29,  1903,  plain- 
tlfTa  husband,  without  her  knowledge  or  con- 
sent, took  the  note  In  suit  from  the  plaintiff's 
trunk  where  she  kept  It  under  lock  and  key, 
and  pledged  the  same  to  one  George  F.  Win- 
ter to  secure  bis  Individual  loan.  Plaintiff 
knew  nothing  about  this  transaction  until 
about  Christmas,  1903,  while  searching  for 
some  papers,  she  discovered  that  the  note 
was  gone.  She  immediately  accused  her  hus- 
band of  taking  the  note,  and  be  admitted  that 
he  had  done  so  and  lost  the  money  he  had 
raised  on  it  In  a  bucket  shop,  and  threatened 
plaintiff,  if  she  accused  him,  'he  would  com- 
mit suicide,  and  would  not  go  alone.'  The 
evidence  showed  that  he  had  frequently 
threatened  the  life  of  the  plaintiff  and  her 
daughter,  and  that  plaintiff  had  lived  In  ter- 
ror of  the  man  for  many  years,  and  that  she 
was  afraid  to  notify  Mr.  Winter  in  what 
manner  the  note  had  been  taken  from  her. 
In  about  a  month  after  plaintiff  discovered 
the  loss  of  the  note  she  left  her  husband, 
nnd  went  to  the  home  of  her  relative  in  Dun- 
das,  Canada,  where  she  remained,  except  for 
part  of  one  year  when  she  was  In  Hartford, 
Conn.,  until  the  early  part  of  1907,  at  which 
time  plaintiff  came  to  Kansas  City  and  In- 
stituted her  suit  for  divorce  and  this  suit  for 
conversion.  On  April  28,  1904,  while  plaintiff 
was  In  Canada,  the  defendant,  James  B. 
Welsh,  who  was  In  the  real  estate,  loan,  and 
Insurance  business  In  Kansas  City,  made  a 
loan  to  plaintiff's  husbAnd,  John  A.  McMahon, 
of  $1,500,  and  took  as  collateral  security  the 
note  in  suit  which  was  brought  to  him  by  Mr. 
McMahon.  At  that  time  there  appeared  to 
be  on  the  back  of  the  note  certain  Interest 
credits  and  words :  'Pay  to  Jno.  A.  McMahon 
or  order.  Mary  W.  McMahon.'  'Pay  to  Geo. 
F.  Winter  or  order,  Jno.  A.  McMahon.'  'With- 
out recourse.  Geo.  F.  Winter.'  On  May  28th, 
one  month  after  defendant  received  the  note, 
the  makers  thereof  paid  with  the  consent  of 
plaintiff  the  interest  on  the  note  in  suit  of 
151  to  Crutcher  &  Welsh,  the  defendant's 
agents,  and  continued  to  pay  to  the  defend- 
ant or  his  agents  the  Interest  on  the  note  In 
suit  up  to  May  27,  1906.  On  October  27,  1904, 
the  defendant  let  McMahon  have  $200  more  on 
his  note,  and  retained  the  note  In  suit  as  col- 
lateral security  for  $1,700.  Before  loaning 
this  money,  the  defendant,  although  well  ac- 
quainted with  the  plaintiff  and  her  husband, 
and  well  knowing  that  they  were  husband 
and  wife,  never  communicated  with  her  about 
the  matter,  nor  did  he  go  to  see  the  makers 
of  the  note  or  Mr.  Winter,  who  had  previous- 
ly held  the  same,  but  took  the  security  be- 
cause he  thought  It  a  safe  loan  on  good  prop- 
erty, and  worth  its  face  value.  The  defendant 
testified  that  he  had  never  seen  any  of  the 
letters  prior  to  the  time  he  paid  out  the  last 
money  which  he  loaned  to  plaintiff's  husband; 
and  that  he  knew  nothing  of  plaintiff's  claim 


until  something  like  a  year  after  he  made  the 
loan  to  plaintiff's  husband.  The  plaintiff's 
evidence  was  that  her  signature  was  a  for- 
gery, though  very  like  hers ;  that  It  was  not 
on  the  note  when  she  put  her  papers  in  her 
trunk,  which  she  kept  securely  locked;  that 
the  words,  'Pay  to  Jno.  A.  McMahon  or  or- 
der,' was  plainly  in  the  handwriting  of  her 
husband  as  were  the  words,  'Pay  to  Geo.  F. 
Winter  or  order*;  that  she  never  gave  her 
husband  consent  to  have  the  note  or  take  it, 
and  that  she  was  'Mortally  afraid  of  her  hus- 
band.' On  March  1,  1907.  the  plaintiff, 
through  her  agent  and  attorney,  demanded 
of  the  defendant  the  return  of  her  note,  and, 
upon  his  refusing  to  do  so,  brought  this  suit 
for  conversion.  The  defense  was  that  the 
note  was  duly  indorsed  and  delivered  to  the 
defendant  as  collateral  security  for  John  A. 
McMahon's  note ;  that  for  more  than  10  years 
plaintiff  had  permitted  her  husband  to  deal 
with  the  note  as  his  own;  that  plaintiff  had 
directed  the  makers  to  pay  Interest  to  defend- 
ant's agents,  and  was  thereby  estopped  to 
claim  ownership  in  the  note.  A  trial  on  these 
Issues  was  had  in  the  circuit  court  the  cause 
submitted  to  a  Jury,  and  a  verdict  returned 
for  $1,776.50,  from  which  this  appeal  is  tak- 
en." 

At  the  close  of  the  testimony  the  court  of 
its  own  motion  gave  the  following  instruc- 
tion: "The  jury  are  instructed  that  If  they 
shall  find  from  the  greater  weight  of  the  evi- 
dence with  respect  to  Its  credibility  that  the 
plaintiff  herein  made  a  loan  to  Zellna  F. 
Ahem  and  John  E.  Ahem  of  $1,700  of  her 
own  money,  and  that  the  note  sued  for  intro- 
duced in  evidence  was  given  for  said  loan, 
and  that  the  defendant  was  on  the  1st  day  of 
March,  1907,  in  possession  of  the  same,  and 
that  his  only  claim  of  right  of  possession 
thereto  was  to  hold  the  same  as  collateral  se- 
curity for  the  note  of  John  A.  McMahon,  and 
that  defendant  on  said  1st  day  of  March, 
1907,  refused  to  deliver  the  same  up  to  the 
said  plaintiff,  then  they  must  find  for  the 
plaintiff  against  the  defendant  for  the  value 
of  said  note  on  the  1st  day  of  March,  1907, 
and  that  to  said  value  they  may  add  interest 
on  such  value  from  said  1st  day  of  March, 
1907,  at  6  per  cent,  per  annum;  but  their 
finding  for  the  plaintiff,  if  they  shall  find  for 
the  plaintiff  shall  not  exceed  the  sum  of  $1,- 
700,  with  Interest  thereon  from  the  1st  day  of 
March,  1907,  at  6  per  cent,  per  annum.  The 
Jury  are  further  Instructed  that  the  written 
Indorsement  on  the  back  of  the  note  of  Ahem, 
signed  by  Mary  McMahon,  Is  not  a  defense  to 
this  suit,  and  cannot  be  relied  upon  by  de- 
fendant to  defeat  the  plalntlfTs  right."  For 
all  practical  purposes,  the  Instruction  was  a 
direction  to  return  a  verdict  for  the  plaintiff 
leaving  to  the  Jury  to  fix  the  amount.  The 
Instractlon  Is  predicated  upon  the  decision  of 
this  court  in  Hurt  v.  Cook,  which  was  certi- 
fied to  the  Supreme  Court,  and  is  reported  In 
151  Mo.  416,  52  S.  W.  396,  and  other  cases 
to  the  same  effect     The  holding  in  those 


Digitized  by 


Google 


Ma> 


TRACT  V.  BITTLE. 


45 


cases  is  to  the  effect  that  a  blank  Indorse- 
tD«it  on  a  note  payable  to  the  wife  is  not 
satb  an  express  consent  to  tlie  wife  as  to 
aotttorlze  the  husband  to  dispose  of  the  same 
to  his  own  use,  as  required  by  section  4340, 
Rev.  St  1899  (Ann.  St.  190C,  p.  2382).  The 
instruction  of  the  court  assumes  that  the 
wife  made  the  indorsement  in  blanlc.  The 
ether  assumed  facts  are  not  denied  or  ad- 
mitted by  the  parties. 

If  the  assumption  of  the  court  that  the  in- 
dorsement of  the  wife  was  a  blank  indorse- 
ment, and  the  words,  "pay  to  Jno.  A.  McMa- 
bon  or  order,"  were  not  written  by  or  author- 
ized by  plaintiff,  was  not  Justified  under  the 
evidence  in  the  case,  defendant  claims  the 
girins  Of  the  Instruction  was  error.    It  was 
held  by  the  St.  Louis  Court  of  Appeals  that 
a  similar  indorsement  evidenced  the  purpose 
and  intention  of  the  wife  to  give  full  posses- 
sion and  dominion  over  the  notes  to  her  hus- 
band, and  filled  the  requirements  of  the  stat- 
nte.    To  this  opinion  we  cannot  accede.    The 
words,  "pay  to  Jno.  A.  McMahon  or  order," 
was  a  limited  indorsement;   whereas,  an  in- 
dorsement  in  blank   ia  without  any  restric- 
tions whatever.    There  is  as  good  or  better 
reason  for   holding  the  limited  indorsement 
would  gire  to  the  husband  less  control  or  do- 
minion over  a  note  than  If  it  were  in  blank. 
It  seems  to  us  that  the  former  should  t>e  con- 
strued as  mere   authority  from  the  wife  to 
the  husband  to  collect  as  her  agent    At  least 
Boch  seems  to  be  a  reasonable  construction. 
And,  such  being  the  case,  It  was  not  such  an 
axseot  in  writing  given  to  the  husband  to  dis- 
pose of  the  note  to  his  own  use  and  benefit 
However,  we  do  not  base  our  decision  on  such 
view  of  the  case.    But,  as  we  view  the  case, 
there  was  no  evidence  that  the  Indorsement 
was  in  the  handwriting  of  the  wife,  or  that 
she  authorized  it.     The  mere  indorsement  on 
the  note  was  not  sufficient  evidence  that  she 
made  it.    Nat.  Bank  of  Commerce  v.  Penning- 
ton, 42  Mo.  App.  355 ;    Mayer  v.  Old,  51  Mo. 
App.  214.     The  plaintiffs  uncontradicted  evi- 
dence was  that  she  did  not  make  or  authorize 
the  indorsement.      This  was  sufficient  to  au- 
rliorize  the  court  to  assume  the  fact  as  prov- 
«>.     Bank    v.     Halnllne,    67  Mo,   App.   483; 
First  Nat.    Bank    v.   Bennett  114  Mo.  App. 
©1,  90  S.  W.  417  ;    Alexander  v.  McNally,  112 
Mo.  App.   5C3,    87    S.   W.  1. 

The  defendant  pleads  an  estoppel,  In  that 
^laintIff  by  her  conduct  permitted  her  hus- 
txnd  to  deal  with  said  note  as  if  it  was  his 
own.  thereby  obtaining  a  fictitious  credit, 
wh«reby  the  City  Lot  Company,  the  assignor 
of  defendant,  and  defendant,  were  Induced  to 
•wpt  the  note  as  collateral  security  and  to 
•dMDce  the  said  sum  of  |1,700.  But 'It  does 
not  appear  that  plaintiff  had  any  knowledge 
whatever  at  tbe  time  her  husband  pledged 
the  note  aa  collateral  security  to  Whiter  that 
he  bad  It  In  his  possession,  but  that  she  first 
dlscoTcred  that  it  was  gone  from  her  posses- 
tV.n  and  that  her  husband  had  taken  it, 
Zle^ber.  1903.     As  to  the  assignor  Win- 


ter,  there  was  nothing  shown  in  the  way  of 
an  estoppel  as  plaintiff  at  that  time  had  said 
'and  done  nothing  that  was  calculated  to  In- 
duce him  to  believe  that  she  was  permitting 
her  husband  to  deal  with  the  note  as  his  own. 
While  plaintiff  was  In  Canada  on  April  2S, 
1904,  the  defendant  received  the  note  from 
Winter  at  which  time  there  was  certain  In- 
terest credits  indorsed  on  the  back  and  the 
words:  "Pay  to  Jno.  A.  McMahon  or  order. 
Mary  W.  McMahon."  "Pay  to  Geo.  F.  Winter 
or  order.  Jno.  A.  McMahon."  "Without  re- 
course. Geo.  P.  Winter."  It  was  not  shown 
that  defendant  took  the  note  other  than  on 
the  faith  of  the  indorsements  on  its  back.  It 
is  true  that  thereafter  the  makers  of  the  note 
with  plaintlfTs  consent  paid  to  defendant's 
agents  Interest  thereon  to  the  amount  of  |5T. 
The  defendant  did  not  testify  to  any  fact 
that  would  go  to  sustain  the  plea.  On  the 
contrary,  he  stated  substantially  that  be  re- 
ceived the  note  on  the  credit  of  the  Indorse- 
ments alone.  There  was  no  error  therefore 
in  the  refusal  of  the  court  to  instruct  the 
jury  on  that  question  as  requested  by  defend- 
ant 
Affirmed.    All  concur. 


TRACT  V.  BITTLB. 

(Supreme  Court  of  MissonH,  Divisioii  No.   1. 

May  SO,   1908.) 

1.  Dedication— Acoeptancb—Cemetkbt. 

The  owner  of  a  farm  in  1860  staked  off 
about  a  half  acre  adjoining  a  public  road  for  a 
burying  grotind.  The  outside  fence  of  the  farm 
formed  a  fence  on  one. side.  A  year  or  two 
afterwards  the  other  three  sides  were  fenced, 
and  a  gate  was  made  leading  to  the  road.  By 
1870  about  10  members  of  the  family  were  bur- 
ied there.  The  general  public  also  were  allowed 
to  bury  there,  so  that  there  were  18  or  20  graves 
in  the  tract.  In  1865  the  farm  was  deeded  to 
one  H.,  who  in  1868  deeded  it  to  B.,  "except 
one-half  acre  reserved  for  a  public  burying 
ground."  By  other  conveyances  without  any 
reservation  the  land  came  to  defendant.  In 
1889  the  fences,  though  out  of  repair,  were  yet 
around  the  tract,  and  remained  for  three  or  four 
years  thereafter.  Held,  that  there  was  a  com- 
mon-law dedication  of  the  tract  to  the  public 
as  a  public  burying  gronnd,  and  it  was  accepted 
and  used  by  the  public. 

2.  Saue  —  Purposes  or  DBDiCATion  —  Lard 
FOB  CrMETEBT— Common -Law  Dedication. 

Land  may  be  dedicated  to  the  public  for  a 
cemetery,  and  a  common-law  dedication  Is  suf- 
ficient, which  upon  acceptance  precludes  the 
owner  from  his  former  rights  over  the  land. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig. 
vol.  15,  Dedication,  I  1.] 

3.  Limitation  of  Actions— Constbuction  of 
Law— Land  Dedicated  as  Public  Oeme- 
tebt. 

Land  dedicated  to  the  public  for  use  as  a 
cemetery  is  dedicated  for  a  public  or  charitable 
use  and  is  within  Rev.  St  1899,  $  4270  (Ann.  Sr. 
1906,  p.  2344),  providing  that  nothing  contained 
In  any  statute  of  limitations  shall  extend  to 
lands  given  to  any  public,  pious,  or  charitable 
use. 

4.  Dedication  —  Gravxtabd— Dbsecbation— 
Remedies— Pasties. 

A  person  having  near  relatives  baried  in  a 
graveyard  dedicated  to  the  public  for  burial  pur- 
poses has  a  peculiar  right  in  its  maintenance  for 
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the  public  Qse  and  in  preventing  an  obstruction 
to  toe  use,  and  may  maintain  a  suit  to  enjoin 
an  unwarranted  interference  with  it. 
5.  Same— Abandonment. 

A  cemetery  was  not  abandoned  where  most 
of  the  bodies  buried  there  had  not  been  removed, 
and  it  was  still  linown  as  a  burying  ground, 
though  no  further  interments  were  made,  and 
the  place  liad  been  allowed  to  remain  uncared 
for. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Dedication,  {  103.] 

0.  Same— Effect— Reversion. 

Where  land  has  been  dedicated  to  the  pub- 
lic for  cemetery  purposes,  if  there  be  an  aban- 
donment of  the  graveyard,  the  right  of  the 
public,  which  is  in  the  nature  of  an  ea.sement, 
ceases,  and  the  land  reverts  to  the  original  own- 
er or  his  grantees. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  g  103.] 

Appeal  from  Circuit  Court,  Orundy  Coun- 
ty;  G.  W.  Wanamaker,  Judge. 

Petition  by  Nathan  R.  Tracy  against  Wal- 
ter BIttle  to  enjoin  the  desecration  of  a  pub- 
lic graveyard.  Decree  for  plaintlfT,  and  de- 
fendant appeals.    Modified  and  affirmed. 

Hall  &  Hall,  for  appellant.  S.  S.  Kelso, 
Marber  &  Knight,  and  O.  N.  Gibson,  for  re- 
spondent. 

GRAVES,  J.  The  petition  In  this  cause, 
which  Is  one  for  InjunctiTe  relief,  is  quite 
long,  but  the  purport  of  the  action  is  to  enr 
join  and  restrain  the  defendant  from  the 
desecration  of  a  public  graveyard  and  the 
graves  therein.  The  plaintiff  has  a  number 
of  immediate  relatives  burled  in  the  grave- 
yard In  dispute,  and  In  1905  went  to  the 
premises  with  material  to  replace  the  fences 
nround  It,  when  he  was  prevented  from  so 
doing  by  the  defendant,  who  owns  the  body 
of  land  from  which  the  graveyard  was  origi- 
nally carved  and  taken.  For  some  time  the 
defendant  bad  been  pasturing  his  stock  on 
this  graveyard,  along  with  the  other  land 
owned  by  him.  The  evidence  tends  strongly 
to  show  the  following  facts:  That  in  1860 
one  James  B.  Tracy,  the  father  of  the  present 
plaintiff,  was  the  owner  of  the  N.  %  of  sec- 
tion 10,  township  62,  range  24,  Grundy  coun- 
ty. Mo.  In  the  spring  of  1860  Jas.  B.  Tracy 
and  bis  son  staked  off  aboat  oue-balf  acre  of 
this  land  for  a  burying  ground  or  graveyard. 
The  spot  selected  adjoined  a  public  road. 
The  outside  fences  of  farm,  which  had  been 
previously  built  In  1859,  formed  the  fence  on 
one  side,  and  a  gateway  was  made  for  the 
public  to  enter.  In  a  year  or  two  thereafter, 
the  other  three  sides  were  fenced,  so  that  It 
was  entirely  cut  off  from  the  remainder  of 
the-  farm.  The  first  Interment  was  the  child 
of  plaintiff's  brother  In  February,  1800. 
From  that  time  on  some  10  members  of  the 
Jas.  B.  Tracy  family  were  burled  there ;  the 
last  being  a  daughter  In  1878  or  1879.  These 
bodies,  Including  that  of  Jas.  B.  Tracy,  who 
died  In  1868,  are  yet  on  this  spot  of  ground. 
Anybody  who  desired  used  this  graveyard. 
Others  buried  there  until  some  18  to  20  graves 
appeared.    One  outside  of  the  Tracy  family 


was  burled  there  shortly  after  the  Tracy- 
girl  In  1878  or  1879.  The  evidence  show* 
that  the  public  had  the  privilege  to  bury 
there,  and  did  bury  there  until  about  this 
last  mentioned  date.  About  this  time  a  new- 
cemetery  was  laid  out  to  the  neighborhoocf 
known  as  the  "Martin  Graveyard."  This  one 
was  called  the  "Tracy  Graveyard."  Several 
of  the  bodies  burled  to  the  Tracy  grounds 
were  removed  to  the  Martin  grounds.  In 
1865  Tracy  and  wife  deeded  the  farm  by- 
warranty  deed  to  one  Haglespaugh.  In  186S 
Haglespaugh  and  wife  conveyed  the  farm  by 
warranty  deed  to  Adam  Briegle,  but  the  deed 
contained  these  words,  "except  one-half  acre 
reserved  for  a  public  burying  ground."  In 
1875  Adam  Briegle  and  wife  deeded,  without 
reservation,  to  their  son,  Valentine  Briegle. 
In  1888  Valentine  Briegle  reconveyed  to  Ha- 
glespaugh, and  in  1889  Haglespaugh  conveyed 
to  Henry  BIttle,  father  of  the  present  defend- 
ant. In  1896  BIttle  conveyed  to  bis  two  sous 
Walter  and  Alexander,  and  in  1899  Alexan- 
der conveyed  his  half  toterest  to  Walter.  No- 
reservations  appear  in  any  of  the  deeds  ex- 
cept the  one  mentioned  herein  above.  Defend- 
ant, by  answer,  claims  title  to  this  half  acre 
of  ground,  not  only  by  this  chain  of  title, 
but  further  pleads  the  10-year  statute  of  limi- 
tations. The  evidence  tends  strongly  to  show- 
that  at  the  time  the  elder  BIttle  purchased 
the  land,  the  fences,  although  out  of  repair 
to  a  considerable  extent,  were  yet  around 
this  ground;  that  they  remained  there  for 
some  three  or  four  years  thereafter.  Defend- 
ant's evidence  tended  to  show  that  the  grave- 
yard had  been  In  his  inclosure,  unfenced,. 
and  used  by  him,  under  claim  of  title  thereto 
for  more  than  10  years.  It  also  tended  to 
prove  that  no  work  bad  been  done  on  the 
graveyard  by  the  Tracys  or  the  public  for  12 
or  more  years.  Trial  was  had  before  the 
court.  Defendant  asked  a  number  of  decla- 
rations of  law,  some  of  which  were  given  and 
some  refused,  but,  this  being  an  equity  case,^ 
we  shall  not  burden  this  opinion  with  the 
same.  The  trial  court,  after  heartog  all  the 
evidence,  found  that  in  January,  1860,  James 
B.  Tracy,  father  of  plaintiff,  set  apart  and 
dedicated  to  public  use  the  half  acre  (fully 
describing  It  in  the  judgment  and  finding) 
for  a  public  burying  ground.  The  finding  and. 
judgment  then  proceeds  in  this  language: 
"That  the  same  had  ever  since  been  used  for 
a  burying  ground  and  several  bodies.  Includ- 
ing a  number  of  plaintiffs  relations,  buried 

therein  until  alwut  the day  of  April, 

1905,  at  which  time  plaintiff  and  others  enter- 
ed upon  said  land  with  material  and  were 
proceeding  to  inclose  same  with  a  fence,  at 
which  time  the  defendant,  who  owned  the 
lands  of  which  said  tract  of  land  so  dedicat- 
ed had  formed  a  part  forbid  and  prohibited 
the  plaintiff  and  said  others  from  fencing  the 
same,  daimiug  the  same  as  his  own,  and 
denying  the  right  of  plaintiff  and  the  public 
to  use  the  same  as  a  burying  ground.  It  is 
therefore  ordered,  adjudged,  and  decreed  by 
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tlie  coart  that  said  ground  is  a  public  burying 
gronod,  and  that  defendant  has  no  right 
tb«eto,  and  that  he  and  all  persons  claiming 
undo:  or  ttarongta  him  be,  and  they  are,  for- 
erer  enjoined  and  prohibited  from  prevent- 
ing the  improvement  or  use  of  said  land  by 
pbiDtiir  or  the  public  as  a  burying  ground. 
It  Is  further  ordered  and  adjudged  that  the 
pkiintiff  have  and  recover  of  the  defendant 
his  oDsts    in    this   suit    expended,   taxed    at 

dollars,   and   that  he  have  therefor 

execution."  From  this  Judgment,  being  un- 
EiKcessfoI  in  his  motion  for  new  trial,  the 
defendant  appealed.  Points  made  and  the 
cDotentions  of  parties,  so  far  as  may  be  re- 
paired, will  be  noted  In  the  course  of  the 
opinion.  This  sufficiently  states  the  case  for 
tbe  present. 

1.  To  our  mind  the  gist  of  this  action  Is 
to  restrain  a  desecration  of  a  graveyard  and 
the  graves  tliereln,  and  incidentally  the  title 
to  the  property  is  involved.  The  case  may  be 
(bortoied  by  determining  the  Interests  of  the 
parties  tn  and  to  this  plot  of  ground  first, 
and,  with  that  end  in  view,  we  discuss  that 
question  first.  That  old  man  Tracy  staked 
off  this  tract  of  land  for  public  use  as  a 
boiying  ground  in  1860  is  abundantly  shown. 
That  the  public,  outside  of  the  Tracy  family, 
did  so  use  It  from  1860  to  1878,  is  ttaorough- 
]t  established.  That  It  was  fenced  off  to  it- 
self in  1889.  -when  the  elder  Blttle  bought 
t&e  place,  and  for  several  years  thereafter,  is 
wen  established.  That  the  remains  of  the 
old  fence,  marking  the  line,  existed  at  the 
date  of  trial,  is  shown,  notwithstanding  tbe 
fact  that  defendant  had  pastured  his  stock 
OTcr  the  ground  and  cleared  the  brush  there- 
trom.  That  every  owner  of  the  premises  up 
to  the  time  of  the  Bittles  recognized  that 
this  ground  In  dispute  was  a  public  burying 
grotmd  Is  tboroughly  shown.  The  evidence 
does  not  stop  by  showing  that  Tracy  merely 
pennltted  certain  members  of  the  public  to 
bnry  there,  but  It  goes  further,  and  to  the 
extent  of  showing  that  the  ground  was  and 
could  be  used  by  the  public  generally,  and  to 
tbls  end  was  fenced  to  Itself,  with  a  gateway 
from  tbe  public  highway  into  the  graveyard. 
There  Is  ample  evidence  in  this  record  to 
tbow  a  common-law  dedication  of  this  tract 
of  ground  to  the  public  as  a  public  burying 
gmmd,  and  that  it  was  accepted  and  used  by 

.        the  public.     The  leading  questions  then  are : 
j       Can  a  public  graveyard  be  established  by  a 
I       RxmnoD-Iaw  dedication ;   and,  if  so,  can  ad- 
i        reise  title  thereto  be  acquired  under  the  stat- 
ute of  limitations,  so  long  as  the  remains  of 
t&e  dead  are  there?    Incidentally,  and  along 
^th  these,  are  tbe  questions  as  to  whether  or 
not  this  Is  a  proper  action,  and  whether  or 
2at  the  evidence  shows  an  abandonment  of 
tbe  groimd  used  as  a  graveyard.    Of  these  in 
their  order. 

2.  That  tbe  use  of  grounds  for  burial  pur- 
pfffes  is  and  may  be  a  public  use  we  take 
it  is  nnquestioned.  In  5  Am.  &  Bng.  Ency.  of 
Uw  {2d  Ed.)  p.  784,  it  Is  said:    "Cemeteries 


are  recognized  In  the  United  States  as  among 
the  purposes  for  which  lands  may  be  dedicat- 
ed to  the  public.  And  it  is  held  that  upon 
dedication  the  owner  is  precluded  from  exer- 
cising hl8  former  rights  over  the  land,  and 
the  public  right  of  exclusive  enjoyment  con- 
tinues until  the  place  loses  its  identity  as 
a  burying  ground."  Can  there  be  a  com- 
mon-law dedication  of  lands  to  such  use  in 
this  state?  We  think  so.  The  general  rule 
is  stated  in  6  Cyc.  p.  714,  thus:  "Land  may 
be  dedicated  to  the  public  for  use  as  a  ceme- 
tery. And  one  who  has  dedicated  land  as  a 
public  cemetery,  the  dedication  having  been 
accepted,  is  estopped  from  denying  it.  To 
constitute  a  dedication  of  land  for  a  ceme- 
tery, it  is  not  necessary  that  any  conveyance 
be  made,  or  that  there  be  any  person  capable 
of  taking  a  conveyance  otherwise  than  in 
trust  A  dedication  may  arise  out  of  the  con- 
duct of  the  owner  and  the  acts  of  those  who 
rely  thereon."  In  this  state  in  case  of  Camp- 
bell V.  Kansas  City,  102  Mo.  839,  13  S.  W. 
898,  10  L.  R.  A.  593,  Martin,  Special  Judge, 
uses  this  language:  "It  is  clear  from  the 
testimony  in  the  record  that  the  original 
proprietors  never  devoted  this  land  to  the 
use  of  a  graveyard  by  any  instrument  of 
writing,  in  the  form  of  deed  or  plat,  sufficient 
to  comply  with  the  requirements  of  the  law 
relating  to  the  transfer  of  Interests  In  real 
estate.  It  therefore  follows  that  the  legal 
fee  must  remain  still  in  the  original  propri- 
etors or  their  legal  representatives.  But  the 
actual  use  of  land  may  be  devoted  to  public 
purposes  without  deed  or  writing  of  any  char- 
acter. Proof  of  such  devotion  may  consist  of 
acts  In  pais  going  to  show  that  the  owners 
intend  to  donate  the  use  for  a  public  purpose, 
and  that  the  public  has  accepted  and  used 
it  for  that  purpose.  The  estate  thus  parted 
with  does  not  extend  beyond  the  use  of  tbe 
land,  leaving  the  technical  legal  fee  in  the 
donors,  which,  however,  must  be  held  by  them 
for  the  donated  use  as  long  as  that  use  con- 
tinues. While  the  plat  of  1874  could  not 
operate  to  pass  the  fee  simple  of  this  land  to 
the  public,  or  to  any  trustee  of  the  public. 
It  constitutes  an  Important  and  controlling 
fact  In  the  evidence  to  establish  a  dedication 
of  the  use  of  tbe  land  as  claimed  by  the  de- 
fendant The  donation  of  the  land  was  mark- 
ed on  the  original  plat  of  1847,  which  was 
made  by  one  of  the  proprietors,  and  was 
used  by  him  at  the  public  sale  which  took 
place  soon  thereafter.  The  public  accepted 
the  use  thus  Indicated  by  burying  their  dead 
on  the  land  for  about  10  yeara  Tbe  plat 
and  the  use  of  the  land,  as  indicated  by  the 
plat,  were  acquiesced  In  by  all  the  proprie- 
tors. The  facts  constitute  the  best  evidence 
possible  of  a  dedication  In  pals  to  the  public, 
which  dispenses  with  the  necessity  oT  writ- 
ten instruments,  as  well  as  the  existence  of 
a  grantee  or  trustee.  Such  I  understand  to 
t>e  tbe  established  law  of  the  state  on  the 
subject  of  dedications  of  land  to  public  use. 
Becker  v.  St  Charles,  37  Mo.  13;    Putnam 
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V.  Wftlker,  37  Mo.  COO;  Rutherford  v.  Tay- 
lor, 38  Mo.  313;  Price  v.  Thompson,  48  Mo. 
363;  Reld  v.  Board  of  Ed.,  73  Mo.  304."  In 
the  case  at  bar  we  do  not  have  the  plat,  but 
we  do  have -the  proprietor  staking  off  and 
fencing  the  ground,  and  putting  In  a  gate 
on  that  aide  which  adjoined  a  public  road. 
This  tends  to  show  that  It  was  open  to  the 
public.  Had  he  Intended  it  for  a  private 
graveyard,  he  most  Ukely  would  have  placed 
the  gate  within  his  general  Inclosure.  A 
very  similar  case  to  the  one  at  bar,  althongh 
not  so  strong  In  facts,  is  the  case  of  Davidson 
V.  Reed  et  al.,  Ill  111.,  loc.  cit.  170,  53  Am. 
Rep.  613,  where  the  court  said:  "James  Mc- 
Knight  originally  owned  the  S.  W.  %  of  sec- 
tion 21,  township  10,  range  10  E.,  in  Cum- 
berland county.  The  burying  ground  Is  lo- 
cated near  the  southeast  comer  of  the  land. 
As  early  as  1844  McKnight  burled  a  child  on 
the  land  in  question,  and  since  that  time  It 
has  been  knovra  as  the  'McKnight  Grave- 
yard," and  has  been  used  by  the  neighbor- 
hood as  a  burying  ground.  While  McKnight 
owned  the  land,  he  buried  a  wife  and  two 
children  there.  Reed  testified  that  McKnight 
told  him  'he  expected  the  neighbors  would 
want  to  bury  there,  as  we  had  commenced  It* 
He  also  testified  that  he  and  McKulght  talk- 
ed' of  staking  off  and  fencing  the  ground,  but 
they  neglected  to  do  it.  McKnight  sold  the 
land  to  Rhodes,  and  while  Rhodes  owned  the 
land  the  dead  were  buried  there,  as  before. 
He  sold  to  Scott,  and  Scott  to  Collins,  and 
Collins  sold  to  the  defendant.  Collins,  while 
he  owned  the  land,  buried  a  child  In  the 
graveyard.  Indeed,  from  1844  the  land  In 
question  has  been  known,  used,  and  recog- 
nized by  the  different  owners  and  the  pub- 
lic as  a  public  burying  ground.  While  Col- 
lins owned  the  land,  be  said.  If  the  people 
in  the  neighborhood  would  clear  and  fence 
It,  he  would  give  them  a  half  acre.  Rhodes 
also,  as  he  testified,  offered  to  give  the 
graveyard  If  the  people  would  fence  it  It 
was  also  proven  that  the  defendant  offered 
to  give  the  land  occupied  by  the  graves  if 
the  people  would  fence  It  The  only  con- 
clusion to  be  reached  from  all  the  evidence  is 
that  McKnight,  when  he  owned  the  land,  es- 
tablished a  graveyard,  and  Intended  to  dedi- 
cate to  the  public  the  particular  tract  In 
question,  to  be  used  as  a  place  for  the  burial 
of  the  dead.  It  is  true  that,  when  he  sold 
the  land,  no  reservation  was  made  in  the 
deed,  but  the  subsequent  purchasers  all  had 
notice  of  the  existence  of  the  burying  ground, 
and  purchased  subject  to  the  rights  the 
public  had  acquired  In  and  to  the  property. 
In  the  case  of  City  of  Cincinnati  v.  White's 
Lessee.  6  Pet  (U.  S.)  431,  8  L.  Ed.  452,  It  is 
said  that  all  that  Is  required  is  the  assent 
of  the  owner  of  the  laud,  and  the  fact  of  Its 
being  used  for  the  public  pui^oses  intended 
by  the  appropriation.  The  assent  of  the  own- 
er, McKnight,  that  the  land  should  be  appro- 
priated for  the  burial  of  the  dead,  is  clear 
and  manifest    That  the  public  accepted  and 


used  the  band  for  the  public  purpose  for 
which  it  was  designated  by  the  owner  Is  also 
beyond  dispute."  In  the  case  at  bar  one  of 
the  deeds  of  record  in  defendant's  chain  ot 
title  contained  a  reservation,  so  that  neither 
he  nor  his  grantor,  the  father,  can  well  dis- 
claim such  a  notice  as  would  have  at  least 
put  them  upon  inquiry.  Fully  as  strong 
and  pointed  as  the  foregoing  cases  are  the 
following:  Baker  v.  Vanderburg,  99  Mo.,  loc. 
cltL  393,  12  S.  W.  462;  Boyce  et  ai.  v.  Kal- 
baugh  et  al.,  47  Md.  334,  28  Am.  Rep.  464; 
Hayes  v.  Houke  et  al.,  46  Kan.  466,  25  Pac. 
860;  Redwood  Cemetery  Ass'n  v.  Bandy  et 
al.,  93  Ind.  246;  Pierce  v.  Spafford,  53  Vt. 
394;  Hunter  v.  Trustees,  etc.,  6  Hill  (N.  T.) 
407.  In  the  present  case  we  conclude  that 
there  can  be  a  valid  common-law  dedication, 
and  that  the  facts  amply  show  that  Tracy 
and  all  of  his  successors  In  the  title,  until 
the  title  reached  the  Blttles  in  1889,  con- 
sented to  and  acquiesced  in  the  use  of  the 
ground  by  the  public  as  and  for  a  public 
burying  ground,  and  that  the  same  was  ac- 
cepted and  used  by  the  public  as  such,  which 
acts  make  a  good  common-law  dedication. 
Baker  v.  Vanderburg,  and  other  cases,  supra. 
3.  The  evidence  is  not  so  clear  upon  the 
question  of  adverse  possession  of  10  years 
by  defendant.  Certain  admissions  of  his 
were  proven  tending  to  show  that  the  adverse 
possession  might  not  have  extended  back 
more  than  two  years.  But,  conceding  that 
defendant  three  or  four  years  after  the  elder 
Bittie  purchased  in  1889  did  remove  the  re- 
mains of  the  old  fences  and  cleared  off  the 
brush  and  thereafter  used  the  ground  in  ques- 
tion as  he  used  his  other  ground,  and  claimed 
title  thereto,  yet  this  does  not  deprive  the 
public  of  the  beneficial  use  thereof  for  a  pub- 
lic purpose  consistent  with  the  dedication. 
In  other  words,  the  dedication  of  the  land 
was  for  a  public  or  charitable  use,  and  the 
statute  of  limitations  will  not  assist  the  de- 
fendant Our  statute  (Rev.  St  1899,  f  4270 
[Ann.  St  1906,  p.  2344])  reads:  "Nothing 
contained  in  any  statute  of  limitation  shall 
extend  to  any  lands  given,  granted,  sequest- 
ered, or  appropriated  to  any  public,  pious,  or 
charitable  use,  or  to  any  lands  belonging  to 
this  state."  This  property  falls  within  the 
purview  of  that  statute.  In  discussing  this 
question  in  the  Campbell  Case,  supra,  we 
said:  "Land  may  be  dedicated  to  pious  and 
charitable  purposes,  as  well  as  for  public 
ways,  commons,  and  other  easements  in  the 
nature  of  ways.  Pearsoll  v.  Post,  20  Wend. 
(N.  Y.)  111.  Now,  it  seems  to  us  that  the 
dedication  in  this  case  falls  fairly  enough 
within  the  general  definition  of  charitable  and 
pious  purposes.  Commissioners  v.  Church, 
30  Kan.  620,  1  Pac.  109."  That  such  lands 
are  of  that  character  is  fully  recognized  by 
section  6,  art  10,  Const,  where  they  are 
exempted  from  taxation.  We  conclude,  there- 
fore, that  the  defendant's  plea  of  the  statute 
of  limitations  cannot  avail  him  in  this  case. 
See  Williams  v.  City  of  St  Louis,  120  Mo. 
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403,  25  S.  W.  661;  Brown  ▼.  City  of  Car- 
thage. 128  Ho.  10,  30  S.  W.  312;  Railway  Co. 
T.  Baker.  183  Mo.  312,  82  S.  W.  85 ;  City  of 
Oolnmbia  ▼.  Bright,  179  Mo.  441,  70  S.  W. 
151. 

4.  Is  this  the  proper  action?  Is  the  plain- 
tiff a  proper  party  to  maintain  it?  These 
questions  are  both  pressed  for  our  considera- 
tion. The  general  rule  supported  by  a  long 
list  of  adjudicated  cases  is  thus  stated  in  6 
Cyc.  p.  720:  "While  there  is  no  right  of 
property  in  a  dead  body  in  the  ordinary 
Kose  of  the  term,  it  is  regarded  as  property 
GO  far  as  to  entitle  the  next  of  Icln  to  legal 
protection  from  unnecessary  disturbance  and 
wanton  rlolatlon  or  inyasion  of  its  place  of 
burlaL  •  •  •  Equity  has  Jurisdiction  to 
enjoin  an  unwarrantable  disturbance  or  in- 
terference with  a  burial  ground  or  the  graves 
tberein."  In  the  Davidson  Case,  supra,  which 
was  an  injunction  as  this,  the  Illinois  court 
nid:  "It  has  been  suggested  that  the  bill 
cannot  be  maintained  in  the  names  of  the 
two  complainants.  The  compialuanta  were 
residents  of  the  neighborhood.  They  bad 
friends  buried  in  the  burying  ground,  and 
were  thus  Interested  in  preserving,  for  them- 
selves and  the  public,  the  burying  ground  as 
it  bad  been  established,  and  we  are  of  opin- 
ion that  they  had  the  right  to  sue  in  behalf 
of  themselves  and  others  having  a  like  in- 
terest Beatty  &  Ritchie  v.  Kurtz,  2  Pet. 
(T.  8.)  585,  7  K  Ed.  521.  The  bill  was 
brought,  and  in  our  Judgment  properly,  for 
tbe  protection  of  the  rights  of  the  i)eopIe  In 
tliat  particular  locality,  and  we  perceive  no 
reason  why  it  may  not  be  maintained  in  the 
names  of  a  part  for  the  benefit  of  all,  as  well 
as  If  all  directly  Interested  had  Joined  in  the 
bill."  In  the  Boyce  Case,  supra,  the  Supreme 
Court  of  Maryland  has  well  said:  "The 
complainants,  who  are  relatives  of  the  dead 
deposited  therein,  may  Invoke  the  remedial 
power  of  the  court  to  prevent  the  desecra- 
tion of  the  ground  where  repose  the  ashes  of 
their  kindred.  The  material  facts  of  this 
case,  both  as  to  tbe  subject-matter  and  the 
competency  of  the  complainants  to  maintain 
their  suit,  are  analogous  to  the  case  of  Beat- 
ty &  Ritctile  V.  Kurtz  and  Others,  2  Pet.  (U. 
8.)  566,  7  L.  Ed.  521,  decided  by  tbe  Soprone 
Court  of  the  United  States.  It  was  there  held 
not  to  be  a  case  for  the  redress  of  a  mere  pri- 
vate trespass.  The  property  dedicated  to 
public  and  pious  uses  threatened  with  dese- 
cration, the  aepnlchres  of  the  dead  with  vio- 
lation, tbe  aenttments  of  natural,  affection  of 
ttie  sarvlvlng  kindred  and  friends  of  tbe  de- 
cfased  to  be  wounded,  the  memorials  erected 
by  piety  and  love  removed,  so  as  to  leave  no 
traces  of  the  last  home  of  their  ancestors  to 
those  visiting  the  spot  in  future  generations, 
were  acta  that  could  not  be  redressed  by  the 
ordinary  process  of  law.  The  remedy  must 
be  soniM  in  the  protecting  power  of  a  court 
ot  equity,  operating  by  injunction  to  pre- 
f^xre  the  aayinm  of  tbe  dead,  and  quiet  the 
just  and  natural  senBlblUtles  of  the  living." 
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Tbe  plaintiff,  having  near  relatives  burled 
In  this  graveyard,  has  a  peculiar  right  in  the 
maintenance  of  this  public  use  and  in  pre- 
venting an  obstruction  to  the  public  use.  In 
such  case  he  can  maintain  the  action,  and  in- 
junction is  the  remedy.  Longworth  et  al.  v. 
Sedevlc,  165  Mo.  221,  66  8.  W.  260.  That 
citizens  having  an  Interest  in  the  mainte- 
nance of  a  public  use  can  maintain  a  suit 
to  enforce  their  rights  is  fully  recognized  in 
the  recent  case  of  State  ex  rel.  Titus  v.  Wa- 
bash Ry.  Co.,  206  Mo.,  loc.  dt  258,  108  S.  W. 
1187,  and  cases  cited. 

5.  Has  there  been  an  abandonment  of  this 
graveyard?  We  think  not.  The  Idea  of 
atwndonment  has  been  moat  elegantly  ex- 
pressed by  Beardsley,  J.,  in  Hunter  v.  Trus- 
tees of  Sandy  Hill,  6  Hill  (N.  T.)  loc.  cit. 
414,  wherein  be  says:  "What  right,  If  any, 
may  hereafter  arise  in  favor  of  those  who 
can  make  title  fr<»i  tbe  original  owners  It 
is  not  necessary  now  to  Inquire.  Tbe  land 
is  still  a  public  graveyard.  Inclosed,  known, 
and  recognized  as  such.  When  these  graves 
shall  have  worn  away,  when  they  who  now 
weep  over  them  shall  have  found  kindred 
resting  places  for  themselves,  when  nothing 
shall  remain  to  distinguish  this  spot  from  the 
common  earth  around,  and  it  shall  be  wholly 
unknown  as  a  graveyard,  it  may  be  that 
some  one  wbo.can  establish  a  good  'paper 
title'  will  have  a  right  to  its  possession;  for 
it  will  then  have  lost  its  identity  as  a  burial 
ground,  and  with  that  all  right  founded  ou 
the  dedication  must  necessarily  become  ex- 
tinct" In  •Kansas  City  v.  Scarrltt,  169  Mo., 
loc.  clt  484,  485.  69  S.  W.  283,  286,  a  case 
wherein  the  city  bad  passed  an  ordinance 
forbidding  further  interments  in  a  burying 
ground  on  the  question  of  abandonment,  Sher- 
wood, J.,  tersely  said:  "This  contention,  as 
will  be  observed,  assimies  that  the  mere 
prohibition  of  future  burials  in  itself  worked 
an  abandonment  but  there  can  be  no  such 
magic  in  tbe  simple  declaration  of  a  legisla- 
tive intent,  especially  when  It  Is  not  accom- 
panied by  any  act  of  performance,  or  any 
other  act  of  notification,  as  above  Indicated, 
to  the  reversionary  owners.  A  cemetery  is 
none  the  less  a  graveyard  because  further  in- 
terments la  it  become  impossible.  It  only 
loses  Its  character  as  a  resting  place  of  the 
dead  when  those  already  interred  are  ex- 
humed and  removed.  Notwithstanding  the 
ordinance  of  1857,  the  graves  were  undis- 
turbed until  1866,  and  not  until  1878  were 
all  of  the  bodies  removed  from  the  premises." 
In  the  case  at  bar  most  of  those  buried  there 
are  yet  there.  It  is  true  that  for  some  years 
no  new  interments  have  been  made,  but  it  la 
still  the  resttaig  place  of  the  dead.  To  this 
plaintiff  and  others  sacred  memories  are 
awalcened  in  viewing  the  spot  They  cluster 
around  the  little  half  worn  mounds  there.  It 
is  true  that  for  some  years  this  ground  has 
not  been  kept  in  a  condition  commensu- 
rate with  these  memories.  The  vicissitudes 
of  life  aometlmes  may  have  been  such  as  for 
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awhUe  to  make  them  forget  these  sacred 
memories,  but  such  forgetfulness  does  not 
autborize  the  desecration  of  the  graves  of 
their  lored  ones  by  strange  hands.  They 
have  a  right  to  return  to  the  spot,  and,  as 
it  were,  bury  their  forgetfulness,  and  do 
homage  to  their  sacred  memories,  by  placing 
these  resting  places  in  proper  and  appropri- 
ate condition,  and  if  there  Is  a  public  burying 
ground,  as  in  this  case,  no  strange  hand  can 
forbid  them.  Under  the  facts  and  the  law 
this  graveyard  has  not  as  yet  tieen  abandon- 
ed. 

6.  Although  this  is  a  public  burying  ground, 
and  although  it  has  not  been  abandoned,  yet 
the  decree  in  this  case  is  too  broad.  This 
decree  says  "that  the  defendant  has  no  right 
thereto,"  and  in  this  the  chancellor  went  a 
step  too  far.  The  public  use  was  created  by 
common-law  dedication,  and  not  by  deed. 
In  such  case  the  right  of  reverter  must  be 
considered.  In  5  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  797,  the  text-writer  says :  "Where 
land  has  been  dedicated  to  cemetery  par- 
poses,  and  there  has  been  a  lawful  and  ef- 
fectual abandonment  of  the  cemetery  as 
such,  the  land  will  revert  to  the  original 
owner.  But,  where  lands  are  conveyed  ab- 
solutely,  and  in  fee  simple,  there  will  be  no 
resulting  claims  abandoned  for  cemetery 
purposes."  There  Is  thus  drawn  a  distinc- 
tion between  lands  conveyed  by  deed  for  a 
valuable  consideration  and  lands  merely 
dedicated  to  a  public  use.  In  the  latter  class 
of  cases.  If  there  comes  a  time  when  the 
bodies  are  all  removed,  or  wbeli  by  other 
conditions  a  clear  abandonment  of  the  grave- 
yard is  made  apparent,  then  the  right  of 
the  public,  which  Is  somewhat  in  the  nature 
of  an  easement,  ceases,  and  the  land  reverts 
to  the  original  owner  or  his  grantees.  By 
mere  ceasing  to  make  further  interments 
does  not  abandon  the  graveyard,  as  we  have 
seen,  so  long  as  it  Is  kept  In  condition  to  he 
Imown  and  is  known  as  a  burying  ground. 
The  defendant  in  this  case  has  no  right  to 
the  possession  of  these  grounds  so  long  as 
they  are  kept  and  maintained  as  a  burying 
ground.  The  public  has  the  beneficial  use 
thereof.  The  plaintiff  has  a  reversionary  In- 
terest. He  holds  the  fee  subject  to  the  use 
aforesaid.  The  finding  and  decree  should 
be  modified  in  accordance  with  these  views, 
and  we  will  and  do  so  modify  said  judgment 
here,  in  accordance  with  the  views  herein 
expressed. 

The  judgment,  so  modified,  is  aflBrmed. 
All  concur,  except  VALLIANT,  P.  J.,  absent 


HOWELL  et  al.  v.  SHERWOOD  et  al. 

(Supreme  Court  of  MlBsouri.     Division  No.  1. 

July  3,  1908.) 

1.   QaBNISHMBNT  —  JUBISDICnOW    OF    OOUBT— 

SuMMONiNO  OF  Garnishee— Statutes. 
Under  Rev.  St.  1855.  c.  63,  §  6.  authorizing 
the  Bummonine  of  jntmishees  in  specified  cases, 
and  chapter  12,  i  22,  providing  that  garnishees 


shall  be  summoned  liy  the  sheriff  declaring  to 
them  that  be  summons  them  to  appear  at  the 
return  term  of  the  writ  to  answer  interrogatories 
which  may  be  exhibited  by  plaintiff,  and  by  de- 
claring that  he  attaches  the  moneys  and  debts 
owing  b^  them  to  defendants,  the  omission  of 
the  sheriff  summoning  a  garnishee  to  inform 
him  when  and  where  he  shall  appear  to  answer 
interrogatories  filed  in  the  garnishment  suit, 
and  to  declare  to  the  garnishee  that  he  attaches 
the  moneys  and  debts  owing  by  him  to  defend- 
ant, is  fatal,  and  the  court  acquires  no  juris- 
diction over  the  garnishee  or  the  subject-matter 
of  the  suit 

2.   JUOGUENT— OOIXATEBAI,  ATTACK— WART  Or 
JTURISDICTIOn. 

A  judgment  rendered  against  a  garnishee 
by  a  court  having  no  jurisdiction  over  him  or 
the  subject-matter  of  the  suit,  t>ecan8e  of  the 
insufficiency  of  the  service  of  process  on  the 
garnishee,  is  a  nullity,  and  is  subject  to  col- 
lateral attack. 

[Ed.  Note— For  cases  in  point,  Kee  Cent  Dig. 
vol.   30,   Judgment,   §§  926-928.] 

S.  EIXBctmoN— Sale— Void  Judombitt. 

An  execution  and  sale  under  a  void  judg- 
ment are  void,  and  are  inoperative  to  transfer 
title. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Execution,  S  16.] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;   James  T.  Neville,  Judge. 

Action  by  H.  E.  Howell  and  others  against 
Thomas  A.  Sherwood  and  another.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Reversed  and  remanded. 

This  is  a  suit  in  ejectment,  for  the  posses- 
sion of  a  tract  of  some  10  acres  of  land,  sit- 
uate in  the  city  of  Springfield,  Greene  county. 
The  petition  was  in  the  usual  form,  and  the 
answer  of  defendant  Sherwood  was  a  general 
denial  of  all  the  allegations  of  the  petition, 
except  the  one  of  possession,  and  that  de- 
fendant Biakey  was  a  disclaimer  of  all  inter- 
est in  the  premises,  except  as  a  tenant  of  his 
codefendant.  The  cause  was  tried  by  the 
court  without  the  intervention  of  a  jury, 
which  resulted  in  a  judgment  for  the  plain- 
tiff, and  defendant  duly  appealed  to  this 
court 

Charles  Carlton  was  the  common  source 
of  title;  and  after  the  introduction  of  all 
the  evidence,  the  defendant  requested,  and 
the  court  made,  a  special  finding  of  facts, 
which,  omitting  formal  parts,  is  as  follows: 

"Comes  now  the  defendant  in  the  above- 
entitled  cause,  and  requests  the  court  to 
make  the  following  finding  of  facts  herein, 
to  wit: 

"(1)  The  court  finds  that  the  testim<Miy  of 
the  defendant,  Thomas  A.  Sherwood,  given 
in  this  case,  is  true,  and  that  the  facts  con- 
cerning which  he  testified  are  as  they  were 
by  him  stated.  (2)  The  court  finds  that  on 
the  30th  day  of  January,  1861,  a  judgment 
was  rendered  in  the  circuit  court  of  Greene 
county.  Mo.,  in  favor  of  Peter  Hayden  and 
Pollock  Wilson  as  plaintiffs  against  George 
A.  Taylor  as  defendant,  for  the  sum  of  $922.- 
81  debt  and  $64.35.  That  upon  this  judg- 
ment an  execution  was  issued  on  the  14th 
day  of  February,  1861,  and  that  the  clerk's 
execution  docket  upon  whi<di  the  issue  of 
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tliii  execntloB  Ib  noted,   and  upon  which  all 
exeentiooa  In   said    cause    ^rere  required  by 
law  to  be  noted.  contalnB  no  memorandnm  of 
tte  iasiie  of  any  otber  execution  in  the  cause 
of  HajOea  A  W^Uson  against  George  A.  Tay- 
lor, nor  l8  ttiere  any  evidence  that  such  other 
oeratloii  was   ever    issued.     That  said  ex- 
craticm  is  missing  from  tbe  flies  in  said  cause, 
and  has  disappeared    from   tbe  ofBoe  of  the 
derk  of  the  circuit   court   of  Greene  county, 
llo^  and  cannot  be   A>iind   by  the  clerk,  aft- 
er thorough  ai^d  diligent  search  therefor,  but 
tliat,  In  other  respects,  tlie  flleo  In  said  cause 
of  Hayden  &   Wilson    aj^alnst  Taylor  appear 
to  be   intact.       That     the     only    return  that 
wu  contained   or    ever    appeared  upon  said 
execution    was     as      follo'ws:      'Executed    the 
within  writ  by  siuiuxaoninK  Charles  Carlton 
as  zamlsbee.*      This    -was.    in  substance  and 
effect  the  language    of    tbe  return,  and  was 
signed  by  Tbos.   A.    Reed   as  sheriff;    but  tbe 
retam  did  not  Inform  Cbarles  Carlton  where 
and  when  be  was   to    appear.     Nor  did  said 
return  contain    any     recital    that  the  sheriff 
declared  to   said    Carlton    that  he  seized  or 
attached  In  bis  bands   any  debts,  moneys,  or 
credits  dne  or  owing  by  said  Carlton  to  said 
G«orge  A-  Taylor,    defendant  In  said  execu- 
tion.   Nor   did    said    Carlton  appear  to  the 
action,  eltber    personally    or   otherwise,  nor 
«e  any  answer   to    tbe    Interrogatories  filed 
against  him    as   gamlsbee.     Nor  were  there 
any  interrogatories  filed  In  said  cause,  against 
said  garnishee,  until  the  August  term,  18C2, 
nt  said  circuit    court.       Nor  was  any  Judg- 
laent  purporting  to  be  an  Interlocutory  Judg- 
mait.  entered  against   said  Carlton  until  the 
August  term,  1862.  of  the  Greene  county  dr- 
enit  court.     And   tbe    court  further  finds,  in 
tias  connection,  that   It  was  a  custom  of  the 
sheriff  who   received    tbe  execution  in  ques- 
tion, and   bis   deputies,    to  make  returns  In 
pmlshment  proceedings  similar  to  the  said 
return  on  the  execution  in  the  case  of  Hay- 
den  &    Wilson     against    George    A.    Taylor, 
vithont  reciting  in  such  returns  the  fact  that 
rach  officer  declared  to  the  party  summoned 
as  garnishee,   on    account  of  debts  due  and 
owing  by  him  to  tbe  execution  or  attachment 
defendant,  that   the  ofHcer  did  attach  in  his 
hands  all  debts  due  from  him  to  the  defend- 
ant or  so  much    thereof  as  should  be  sufH- 
€mt  to  satisfy  the  debt  and  interest  or  dam- 
ages and  costs.     Tbat  final  Judgment  on  thfe 
10th  day   of    February,   1863,  was  rendered 
against  tbe  garnishee  for  |682,  but  no  judg- 
Bcnt  for  costs.     That  upon  this  Judgment  so 
icodered  against   said   Carlton,  execution  is- 
sued on  tbe  20tb  day  of  February,  1863,  and 
»a»  levied  upon  otber  property  than  that  in 
tonttoversy   herein,    on    March  ".1863    and 
that,  as  shown  by  the  sheriff's  return,  dated 
Aumst  11    1863.  the  land  so  levied  upon  was 
nAi  for  tbe   sum    of   9096  under  said  execu- 
ticn.  a  part    of    wbicb    was  applied  on  the 
^  leivlng   a    balance  of  only  »66r94  to 
bTCTedlted    on     tbe     execution,   which   was 
credited  tbereon. 


"The  court  further  finds  that  the  return  to 
the  atMTe-named  execution  contains  upon  Its 
face  evidence  of  alteration  and  amendment, 
and  that  the  same  was  made  in  pursuance  of 
an  order  of  court,  dated  September  SO,  1863, 
and  contained  in  Book  f ,  p.  200,  of  the  rec- 
ords of  the  circuit  court  of  Greene  county. 
Mo.,  and  that  tbe  same  is  the  amendment  to 
which  reference  is  made  by  the  court  in  its 
said  order  permitting  the  sheriff  to  amend 
his  return  upon  his  execution  in  said  cause, 
and  tbat  said  order  bad  no  reference  to  the 
return  on  the  original  execution  in  the  case 
of  Hayden  &  Wilson  ▼.  Taylor,  nor  did  It. 
contemplate  an  amendment  thereof. 

"Tbe  court  further  finds  tbat  the  said  Sher- 
wood tooik  possession  of  the  land  in  contro- 
versy in  Septeml>er,  1897,  and  has  remained 
in  possession  ever  since,  and  upon  taking  pos- 
session paid  all  taxes  due  on  said  property  at 
tbat  time,  and  for  five  years  previous  there- 
to, and  ever  since  has  paid  the  taxes  on  the 
same,  and  sold  off  land  for  three  streets,  and 
conveyed  the  same  to  the  city  of  Springfield, 
and  has  sold  off  and  conveyed  to  A.  N.  Han- 
son a  portion  of  said  land  for  a  lot  That  H. 
B.  Howell,  nor  his  coplalntiffs,  made  no  ob- 
jections to  such  sales  and  conveyances,  which 
were  made  after  said  Sherwood  took  posses- 
sion. Tbat  said  Sherwood  was  unaware  be 
had  acquired  title  to  said  land  in  question, 
until  informed  he  had  title  thereto  by  Major 
Mead,  whereupon  he  also  iMught  said  land 
from  C.  B.  Holland,  and  took  and  put  to  rec- 
ord a  deed  therefor,  and  immediately  took 
possession  of  said  land,  which  was  then  va- 
cant, and  paid  all  taxes  then  due,  as  afore- 
said. That  he  had  t>een  in  possession  of  said 
land  for  over  six  years,  and  H.  B.  Howell 
and  his  coplalntiffs  never  brought  suit  nor 
questioned  the  title  of  said  Sherwood  to  said 
land,  until  statutory  proceedings  were  in- 
stituted against  them  to  compel  them  to  do 
so,  by  said  Sherwood,  under  the  provisions  of 
section  647,  Rev.  St  1880  (Ann.  St.  1906,  p. 
665),  and  then  they  Instituted  the  present  ac- 
tion of  ejectment  That  said  H.  B.  Howeli 
never  took  possession  of  said  land,  except  of 
small  portions  thereof,  at  long  Intervals  apart, 
and  no  such  possession  as  would  give  title,  or 
semblance  to  title,  to  said  land.  That  from 
tbe  time  of  his  purchase  of  said  land  in  1882, 
said  H.  Bl  Howell  never  paid  any  taxes  on 
said  land  for  16  years  after  that  date,  and 
not  until  said  Sherwood  had  taken  posses- 
sion of  said  land,  and  paid  all  taxes  due 
thereon,  whai  said  Howell  paid  taxes  for 
two  years  on  said  land,  which  taxes  were  no 
ICMiger  due  on  said  land,  having  run  out  Nor 
did  his  coplalntiffs  pay  any  taxes  on  said 
land.  Nor  did  coplalntiffs  of  said  H.  El.  How- 
ell ever  take  possession  of  said  land.  Nor 
did  H.  B.  Howell  or  his  said  coplalntiffs, 
though  duly  notified  thereof,  attend  to  the 
taking  of  depositions  by  said  Sherwood  touch- 
ing certain  facts  In  this  cause  Involved,  at 
Jefferson  City,  Mo.,  In  the  year  1800,  which 
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depositions  were  taken  under  the  provisions 
of  section  4525,  Rev.  St  1899  (Ann.  St.  1906, 
p.  2472). 

"Tlie  court  further  finds  that  before  H.  E. 
Howell  purchased  said  land  at  probate  sale, 
he  examined  the  files  in  the  said  cause  of 
Hayden  ft  Wilson  against  Geo.  A.  Taylor, 
for  the  execution  aforesaid  on  which  said 
Carlton  was  garnished,  and  could  not  find 
the  same  among  said  files,  nor  could  the  clerk 
of  said  circuit  court  find  the  same.  The  said 
search  for  said  execution  was  made  after 
said  H.  B.  Howell  had  bid  in  said  land  at 
probate  sale,  but  before  he  paid  the  purchase 
money.  The  court  further  finds  that  the 
notes  on  which  David  L.  Fulbrlght  brought 
suit  against  Charles  Carlton,  in  order  to 
foreclose  his  vendor's  lien  on  the  land  in 
question,  were  dated  November  28,  1859. 
And  the  court  further  finds  that  H.  J.  Linden- 
bower  had  bought,  on  an  execitlon  Issued  on 
said  Judgment  against  Charles  Carlton,  a 
piece  of  land  on  Mt.  Vernon  street.  In  Spring- 
field, Mo.,  of  about  seven  acres,  fend  after- 
wards sold  the  same  to  said  Sherwood,  and 
made  a  warranty  deed  to  said  Sherwood,  and 
one  to  his  wife,  for  said  land;  but,  on  con- 
sultation with  said  Sherwood,  said  Linden- 
bower  became  satisfied,  on  examination  of 
said  return  on  said  execution  of  Hayden  & 
Wilson  against  George  A.  Taylor,  that  service 
of  garnishment  on  said  Carlton,  on  said  ex- 
ecution indorsed,  was  invalid,  and  thereupon 
authorized  said  Sherwood  to  pay  said  Carl- 
ton, then  living  in  Texas,  the  sum  of  $200 
for  a  deed  of  release,  and  said  Sherwood  did 
secure  a  quitclaim  deed  from  said  Carlton  for 
said  land,  and  said  Lindenbower  thereupon 
gave  to  said  Sherwood  a  credit  on  his  title 
bond  to  said  Sherwood  for  said  land,  for  said 
sum." 

There  were  no  objections  made  or  saved  to 
the  finding  of  facts,  and  they  therefore  stand 
admitted  to  be  true,  which  obviates  the  neces- 
sity of  our  wading  through  the  long  abstract 
of  the  record,  consisting  of  about  200  printed 
pages,  In  order  to  find  what  the  facts  are. 

T.  J.  Delaney  and  Henry  C.  Young,  for  ap- 
pellants. Patterson  &  Patterson,  for  respond- 
ents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  There  are  many  legal  propositions 
presented  for  our  consideration  by  learned 
counsel  for  both  parties;  but,  under  the 
view  we  take  of  the  case,  It  will  not  be  nec- 
essary to  consider  but  one  of  them,  as  It  fully 
and  effectually  disposes  of  the  entire  case. 
The  finding  of  facts  shows  that  Oharles  Carl- 
ton was  the  common  source  of  title,  and  that 
the  plaintiffs  claim  through  him  by  virtue  of 
various  mesne  conveyances.  On  January  .30, 
1861,  a  Judgment  was  rendered  in  the  circuit 
court  of  Greene  county  in  favor  of  Peter  Hay- 
den and  Pollock  Wilson,  plaintiffs,  against 
George  A.  Taylor,  defendant,  for  the  sum  of 


$922.81  debt  and  $01.35  costs.  An  execution 
was  Issued  upon  that  Judgment  on  February  14, 
1861,  and  said  Carlton  was  served  as  garnishee 
thereunder.  On  February  10,  1863,  a  final 
Judgment  by  default  was  rendered  against 
the  garnishee  for  the  sum  of  $682.  An  execu- 
tion was  Issued  upon  that  Judgment,  and 
levied  upon  the  property  in  controversy,  and 
on  February  2,  1864,  it  was,  by  the  sheriff, 
sold  to  George  W.  Jamison  for  the  sum  of 
$00;  and  the  sheriff  executed  and  delivered 
to  him  a  proper  statutory  de^.  Defendant 
assails  the  validity  of  that  deed,  for  the  rea- 
son that  the  circuit  court  of  Greene  county 
acquired  no  Jurisdiction  of  the  person  of 
Charles  Carlton,  nor  of  the  subject-matter  of 
the  suit  Involved  in  said  garnishment  pro- 
ceedings. The  basis  of  this  contention  Is 
predicated  upon  the  alleged  insufficiency  of 
the  service  of  the  garnishment  upon  Carlton. 
The  return  of  the  sheriff  was  made  upon  the 
execution  issued  on  the  Judgment  in  favor  of 
Hayden  &  Wilson  against  Taylor,  and  was 
In  the  following  words:  "Executed  the  with- 
in writ  by  summoning  Charles  Carlton  as 
garnishee."  The  sufficiency  of  that  return 
must  be  tested  by  section  6  of  chapter  63,  en- 
titled "Executions,"  and  the  second  and 
fourth  subdivisions  of  section  22,  c.  12,  Rev. 
St.  1855,  entitled  "Attachments,"  which  were 
In  force  at  the  time  these  proceedings  took 
place,  and  which  governed  garnishment  pro- 
ceedings under  executions. 

Said  section  6  reads  as  follovrs: 

"When  a  fieri  facias  shall  be  issued  and 
placed  in  the  hands  of  an  officer  for  collec- 
tion, If  no  sufficient  property  can  be  found  In 
the  county  whereof  to  levy  the  amount  due  on 
said  writ,  it  shall  be  the  duty  of  the  officer, 
when  directed  by  the  plaintiff,  his  agent  or 
attorney,  to  summons  garnishees  and  with 
like  effect  as  in  case  of  an  original  attach- 
ment. The  service  of  garnishment  in  such 
case,  and  the  subsequent  proceedings  against 
and  In  behalf  of  the  garnishee,  shall  be  the 
same  as  in  the  case  of  garnishment  under  at- 
tachment." 

The  second  and  fourth  subdivisions  of  said 
section  22  reads  as  follows: 

"Second.  Garnishees  shall  be  summoned  by 
the  sheriff,  or  other  proper  officer,  declaring 
to  them  that  he  does  summons  them  to  ap- 
pear at  the  return  term  of  the  writ  to  answer 
the  Interrogatories  which  may  be  exhibited 
by  the  plaintiff,  and  by  reading  the  writ  to 
him,  if  required." 

"Fourth.  When  goods  and  chattels,  money 
or  evidences  of  debt,  are  attached,  the  officer 
shall  take  the  same  and  keep  them  In  hia  cus- 
tody, if  accessible ;  and,  if  not  accessible,  he 
shall  declare  to  the  person  in  possession 
thereof  that  he  attaches  the  same  in  his 
bands,  and  summons  such  person  as  gar- 
nishee." 

By  reading  the  return  of  the  sheriff,  as 
above  quoted,  it  will  be  seen  that  It  did  not. 
as  found  by  the  trial  court,  and  aa  required  by 
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the  statute.  Inform  Carlton  wben  and  where 
he  was  to  apxiear  and  answer  the  interroga- 
tories mentioned  In  the  statute ;  nor  did  said 
retom  contain  a  recital  that  the  sberlff  de- 
dared  to  Carlton  that  he  seized  or  attached 
in  his  hands  all  debts,  moneys,  and  credits 
due  or  owing  by  him  to  said  George  A.  Tay- 
ks-.  the  defendant  In  the  execution.  Those 
requirements  of  the  statute  are  Jurisdictional 
iDd  mandatory,  and  the  omission  of  the  sher- 
Ur  to  Inform  Carlton  when  and  where  he 
should  npijear  to  answer  the  Interrogntorles 
that  might  be  filed  In  the  garnishment  suit, 
and  Ills  omission  to  declare  to  Carlton  that  he 
attached  all  moneys,  debts,  and  credits  due 
or  owing  by  him  to  said  Taylor,  failed  to 
bring  him  Into  court,  or  to  give  the  Greene 
conoty  cirr-nlt  court  Jurisdiction  over  him  or 
over  tlie  subject-matter  of  the  salt  That 
being  tnie.  the  Judgment  of  the  circuit  court 
rendered  against  Carlton  in  the  garnishment 
proceedings  was  an  absolute  nullity.  This 
same  question  has  frequently  been  before  this 
court,  and  the  uniform  ruling  has  been  that 
such  a  Judgment  is  void,  and  Is  subject  to 
collateral  attack.  Maulsby  r.  Farr,  3  Mo.  439 ; 
Xorvell  V.  Porter,  62  Mo.  309 ;  Gates  v.  Tus- 
ten.  89  Mo.  13, 14  S.  W.  827;  Feurt  v.  Caster, 
174  Mo.  289.  73  S.  W.  576;  Anderson  v.  Scott, 
2  Mo.  15 :  CSabeen  v.  Douglas.  1  Mo.  336. 

Tbe  Judgment  being  void,  the  execution  and 
snle  thereander  were  llliewlse  void,  and  were 
inoperatire  to  transfer  the  title  of  Carlton  to 
Jamison,  and  to  those  who  claim  under  him. 
And.  since  plaintiff  deralgns  title  from  Carlton 
ttiraugh  the  sheritTs  said  deed  to  Jamison, 
that  constitutes  a  missing  link  in  their  chain 
of  title,  which  Is  fatal  to  their  right  of  re- 
covery in  this  case. 

The  judgment  of  tbe  circuit  court  is  there- 
fore reversed,  and  the  cause  remanded. 

All  concur,  except  VALLIANT,  P.  J.,  ab- 
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L  WII.IJ3    —    CONSTBtJCnON    —    CONFUCTINO 
F^»OVI8ION8. 

niiile  the  cardinal  rule  in  the  interpreta- 
tioo  of  a  will  is  that  the  intention  of  the  testa- 
tor as  gatliered  from  the  whole  instrument  shall 
i-ontrol.  it  is  also  the  settled  law  that,  when  the 
»opii  of  a  will  at  the  outset  clearly  indicate- 
t  ditipositioD  in  the  testator  to  give  the  entire 
iaiTtst.  use.  and  benefit  of  the  estate  devised 
a^iwlnteiy  to  the  first  donee,  that  estate  will  not 
h"  (^t  down  by  subsequent  or  ambiguous  words 
iaffrential  In  their  intent. 

IE4.  Xote. — For  rases  in  point,  see  Cent.  Dig. 
ToU  49.  Wills,  §  9S9.] 
2.  Same  —  Estates  Cbkateu  —  Feb  Simple— 

"Heibs  and  Assigns." 

While  the  words  "heirs  and  assigns"  are 
Dot  necessary  in  Missouri  to  create  a  devise  of 
a  fee  simple,  tbey  are  necessary  at  common  law. 

SKA  Noto. — For  cases  in  point,  see  Cent  Dig. 
id.  40.  Willa  H  1319-1331.1 


3.  Same. 

Where  an  estate  is  devised  to  one  and  bis 
heirs  and  assigns  forever,  and  there  is  added 
either  by  express  words  or  by  plain  implica- 
tion an  absolute  power  of  alienation,  a  limita- 
tion over  is  void. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  IS  1340,  1341.] 

4.  Same. 

By  his  will  testator  devised  to  his  wife,  her 
heirs  and  assigns,  forever,  all  his  property, 
with  privilege  of  selling,  and  directed  that  at  her 
death  each  of  his  dauj^hters  should  have  a  cer- 
tain sum,  also  directing  that  at  the  death  of 
his  wife,  or  at  any  time  when  she  might  ar- 
range to  relinquish  her  interest  in  the  property, 
the  same  should  revert  to  testator's  son,  after 
his  daughters  should  have  received  their  portion. 
He'd,  that  the  wife  took  a  fee-simple  estate  in 
the  property,  with  full  power  to  sell  and  con- 
vey It. 

IGd.  Note.~For  cases  in  point,  see  Cent  Dig 
vol.  40,  Wills,  IS  1340,  1341.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; J.  H.  Slover,  Judge. 

Action  by  Abigail  Jackson  and  others 
against  Archibald  T.  Llttell  to  construe  a 
will.  From  the  Judgment,  plaintiffs  appeal. 
Reversed  and  remanded,  with  directions. 

J.  N.  &  A.  C.  Southern,  for  appellants. 
John  W.  Clements,  for  respondent 

GANTT,  J.  This  is  an  action  begun  in  tbe 
circuit  court  of  Jackson  county  to  construe 
the  last  will  and  testament  of  Archibald  Llt- 
tell, deceased.  The  case  was  tried  upon  the 
following  agreed  state  of  facts: 

"Plaintiffs  and  defendant  by  their  respec- 
tive attorneys  hereby  stipulate  and  agree  as 
follows: 

"(1)  That   Archibald    Littell   died   on    the 

day  of  July,  1903,  testate,  seised  and 

possessed  of  the  real  estate  described  in  the 
petition,  leaving  as  bis  heirs  and  devisees  bis 
widow  Catharine  Littell  and  bis  children, 
the  plaintiffs  and  defendant  in  tbe. above-en- 
titled cause.  , 

"(2)  Tbe  said  decedent  made  and  executed 
his  last  will  and  testament,  which  was  on 
the  lOtb  day  of  August,  1903,  duly  admitted 
to  probate  in  the  probate  court  of  Jackson 
county,  Mo.,  at  Independence,  a  true  copy 
of  which  is  as  follows: 

•'  'Kealizing  the  uncertainty  of  life,  I,  Archi- 
bald Littell  of  tbe  county  of  Jackson,  and 
state  of  Missouri,  make  this  my  last  will  and 
testament  while  in  possession  of  sound  mind 
and  memory,  this  the  6th  day  of  March,  In 
the  year  of  our  Lord,  one  thousand  eight 
hundred  and  eighty-first  I  give,  devise  and 
bequeath  to  my  beloved  wife,  Catharine  Lit- 
tell, her  heirs  and  assigns,  forever,  all  of 
my  property,  real  and  personal  of  what  na- 
ture and  kind  soever  and  wherever  the  same 
shall  be  at  the  time  of  my  death,  with  privi- 
lege of  selling  or  conveying  by  deed. 

"  'Second.  I  I)equeath  that  at  the  death  of 
my  wife,  Catharine,  my  four  daughters, 
Sarah  B.  Long,  Abigail  Jackson,  Martha 
King,  and  Mary  E.  Mnlford  shall  each  have 
five  dollars  and  my  three  daughters,  Rebec- 
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ca   Cblddlx,    Rachel   Cbiddlz   and   Ludnda 
Littell  each  shall  have  two  hnndred  dollars. 

"Third.  It  Is  also  my  will  and  desire 
that  at  the  death  of  my  wife  or  at  any  time 
she  may  arrange  to  relinquish  her  interest  In 
said  property,  the  same  may  revert  to  my 
son,  Archibald  V.  Littell,  after  my  daughters 
shall  hare  received  each  their  portion  as 
stipulated  In  the  second  section  of  my  will. 

"  'Fourth.  It  is  my  will  that  my  wife 
shall  be  ezecntriz  of  this  my  last  will  and 
testament  My  will  Is  also  that  my  said 
wife  shall  not  he  required  to  give  any  bonds 
or  security  to  the  Judge  of  the  probate  court 
for  the  faithful  execution  of  the  duties  of 
executor. 

"'[Signed]         Archibald  Littell.    [Seal.] 

"'Witnesses:    John  Stonebouser. 
"  'C.  C.  Latimer.' 

"(8)  That  on  the  10th  day  of  August,  1903, 
the  widow  of  decedent,  the  said  Catharine 
Littell,  executed  her  warranty  deed  to  the 
plalntlfTs  and  defendant,  purporting  to  con- 
vey to  them  the  land  in  controversy  as  speci- 
fied In  said  deed,  a  true  c<^y  of  which  is  as 
follows: 

"'Warranty  Deed.  This  Indenture  made 
on  the  10th  day  of  August,  1903,  by  and  be- 
tween Catharine  Littell,  widow  of  Archibald 
Littell,  deceased,  of  the  county  of  Jackson, 
state  of  Missouri,  party  of  the  first  part,  and 
Sarah  E.  Long,  Abigail  Jackson,  Martha 
King,  Mary  E.  Mulford,  Rebecca  Cblddlx, 
Rachel  Cblddlx,  Lucinda  Littell,  and  Archi- 
bald y.  Littell,  of  the  county  of  Jackson,  state 
of  Missouri,  parties  of  the  second  part,  wit- 
nesseth:  That  the  said  party  of  the  first 
part  in  consideration  of  one  dollar  and  natu- 
ral love  and  affection  to  her  paid  by  the  said 
parties  of  the  second  part,  the  receipt  of 
which  is  hereby  acknowledged,  does  by  these 
presents  grant,  bargain  and  sell,  convey  and 
confirm  unto  the  said  parties  of  the  second 
part,  their  heirs  and  assigns,  the  following 
described  trhcts  and  parcels  of  land  lying 
being  and  situated  In  the  county  of  Jackson, 
state  of  Missouri,  to  wit:  All  the  west  (121) 
one  hundred  and  twenty-one  acres  of  the 
northeast  quarter  of  section  (6)  six,  town- 
ship (49)  forty-nine,  and  range  (29)  twenty- 
nine,  except  one  acre  in  the  northwest  corner 
thereof  grantor  reserving  a  life  estate  to  her- 
self In  said  property,  the  remainder  in  fee*  In 
said  real  estate  Is  to  vest  In  said  grantees, 
the  same  being  children  of  the  grantor,  as 
tenants  in  common,  share  and  share  alike,  ex- 
cept that  on  a  partition  of  the  same  the  fol- 
lowing parties  shall  receive  the  following 
amounts  respectively,  before  the  remainder  Is 
divided  equally  between  said  grantees,  viz. 
Lucinda  Littell,  four  hundred  dollars,  and 
Rachel  Cblddlx,  Rebecca  Cblddlx  and  Archi- 
bald Littell,  two  hundred  dollars  each.  To 
have  and  to  hold  the  premises  aforesaid, 
with  all  and  singular  rights,  privileges,  and 
Immunities  thereto  belonging,  or  In  any 
wise  appertaining  unto  the  said  parties  of 
the  second  part  and  unto  their  heirs  and  as- 


signs, forever,  the  said  grantor  hereby  cove- 
nanting that  she  Is  lawfully  seised  of  an  In- 
defeasible estate  In  fee  In  the  premises  herein 
conveyed:  That  she  has  good  right  to  con- 
vey the  same;  that  the  said  premises  are 
free  and  clear  from  any  incnmbrance  done  or 
suffered  by  her,  or  those  under  whom  she 
claims,  and  that  she  will  warrant  and  defend 
the  title  in  the  said  premises  unto  the  sahl 
parties  of  the  second  part  and  unto  their 
heirs  and  assigns,  forever,  against  the  law- 
ful claims  and  demands,  of  all  persons  whom- 
soever. In  witness  whereof,  the  said  party 
of  the  first  part  has  hereunto  set  her  hand 
and  seal  the  day  and  year  first  above  writ- 
ten. CTatharlne  Littell.    [Seal.] 

"'Deed  acknowledged  on  August  lOtb, 
1003.  Recorded  August  10th,  1903,  In  Book 
246,  at  page  246,  recorder's  office,  Independ- 
ence, Missouri.' 

"(4)  That  the  personal  property  of  said  es- 
tate was  not  more  than  the  widow  was  en- 
titled to  under  the  statutes,  and  that  none  of 
the  real  estate  will  be  needed  to  pay  debts  of 
the  testator. 

"(5)  That  the  real  estate  described  In  the 
petition  was  all  the  real  estate  owned  by  de- 
cedent at  the  time  of  his  death. 

"(6)  That  Catharine  Littell  at  the  time  of 
the  execution  of  the  deed  and  the  probate 
of  the  win,  August  10,  1003,  was  abont  82 
years  of  age  and  physically  In  feeble  health ; 
that  said  Catharine  Littell  and  the  testator, 
Archibald  Littell,  deceased,  lived  together  as 
husband  and  wife  for  about  57  years  and 
raised  a  family  of  eight  children,  the  plain- 
tiffs and  defendant,  the  youngest  being  a 
daughter,  Lucinda,  aged  about  40  years,  liv- 
ing at  home  and  unmarried." 

In  an  instruction  given  by  the  court  of  its 
own  motion,  it  construed  the  said  will  as  fol- 
lows: (1)  Under  the  will  of  Archibald  Littell, 
deceased,  his  wife,  Catharine  Littell,  took  on- 
ly a  life  estate  in  the  real  estate  In  contro- 
versy herein  coupled  with  a  power  of  sale  of 
said  real  estate,  and  at  her  death  said  real  es- 
tate or  proceeds  thereof  pass  under  the  will 
of  said  Archibald  Little  to  the  devisees  there- 
in named,  who,  if  they  survive  said  Catharine 
Littell,  win  at  her  death  take  the  remainder 
In  said  real  estate  or  in  the  proceeds  of  sale 
thereof.  If  sold  by  said  Catharine  Littell  In  her 
lifetime  In  the  following  proportions,  to  wit: 
Sarah  E.  Long,  Abigail  Jackson,  Martha  King, 
and  Mary  E.  Mulford,  $5,  Rebecca  ChiddIz, 
Lucinda  Littell,  and  Rachel  Chiddlx,  now 
Rachel  Asbcraft,  each  the  sum  of  $200,  and 
Archibald  V.  Littell  the  balance  of  said  prop- 
erty, and  that  the  deed  of  gift  of  said  real  es- 
tate executed  by  the  said  Ciatharlne  Littell 
August  10,  1908,  Introduced  In  evidence.  Is 
null  and  void,  and  on  the  20th  day  of  Janu- 
ary,. 1905,  the  court  gave  Judgment  In  ac- 
accordance  with  said  declaration  of  law  In 
favor  of  the  defendant  Archibald  V.  Littell. 
In  due  time  and  regnlar  form  the  plaintiffs 
filed  their  motions  for  new  trial  and  In  ar- 
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rest  ot  Judgment,  wblcb  were  heard  and  over- 
ruled and  exceptions  duly  saved. 

I.  Again,    we    have    the    old   question    of 
whether  the  wlU  of  Archibald  Uttell  granted 
a  fee-Elmple  title  to  his  wife,  or  whether  he 
gave  ber  merely  a  life  estate  therein  with 
power  to  Bell  or  convey  the  same.    The  can- 
ons of  constrnetlon  of  wills  have  been  so  oft- 
ai  Iterated  and  reiterated  that  It  is  unneces- 
sary to  repeat  them.    It  goes  wlthont  saying 
that  the  cardinal  mle  In  the  Interpretation 
of  a  will  iB  tbat  the  intention  of  the  testator 
IS  gathered  from  tbe  whole  Instniment  shall 
(.-untroL     But  along  with  this  statutory  rule 
in  this  state  It  Is  also  tbe  settled  law  that, 
when  tbe  words  of  a  will  at  tbe  outset  clear- 
ly Indicate  a  disposition  In  tbe  testator  to 
give  tbe  entire  Interest,  use,  and  benefit  of 
the  estate  devised  absolutely  to  the  first  do- 
nee, that  estate  will  not  be  cut  down  to  a  less 
estate  by  subsequent  or  ambiguous  words  In- 
foentlal  in  their  Intent.    Now,  the  first  clause 
of  this  will  Is  as  follows:    "I  give,  devise 
and  bequeath  to  my  beloved  wife,  Catharine 
Littell,  her  heirs  and  assigns,  forever  all  my 
property,  real  and  personal,  of  what  nature 
and  kind  soever,  and  wherever  tbe  same  shall 
be  at  the  time  of  my  death  with  privilege  of 
selling  or  conveying  by  deed."     It  would  be 
difflcnlt.  Indeed,  to  find  words  better  adapted 
10  oeate  an  absolute  fee-simple  title  In  Mrs. 
Littell  tban  this  language  indicates.    These 
words  cany  not  only  tbe  fee-simple  title  In 
tbe  lands,  bat  a  perfect  title  to  the  testator's 
personal  estate  of  every  kind  and  character. 
While  tbe  words  "heirs  and  assigns"  are  not 
necessaiy  In  this  state  to  create  a  devise  of  a 
fee  slmide,  they  were  words  that  were  neces- 
sity at  common  law,  and  no  more  suitable 
language  could  have  been  chosen  by  tbe  tes- 
tator to  emphasize  bis  intention  to  give  his 
wife  bis  whole  estate  absolutely.    As  said  by 
Judge  Black  in  Chew  v.  Keller,  100  Mo.,  loc. 
eit  370,   13  S-   W.  396:    "Stronger  language 
conid  not  have  been  used  to  show  and  disclose 
a  purpose  and  Intent  to  confer  upon  Leven 
Baker  and  tbe  other  named  person  an  abso- 
Inte  and    unconditional   fee.     The  estate   is 
given  to  them  and  their  heirs  forever.'    This 
expression,   though  unnecessary  to  create  a 
fee.  is  an  appropriate  one  for  that  purpose, 
and  that  the  word  'heirs'  is  here  used  in  its 
oidlnaty  legal  sense  as  one  of  limitation  only 
caimot  be  doubted."    And  when.  In  addition  to 
these  words,  is  added  tbe  provision  "with  the 
privilege  of  selling  or  conveying  by  deed,"  this 
added  power  carried  with  It  a  full  property 
interest  in  the  estate.    It  was  said  In  an  early 
date  In  this  state  In  Rubey  v.  Harnett,  12  Mo. 
Sk  49  Am.  Dec.  112:  "It  has  always  been  held 
tbat  an  absolute  power  of  disposition  over 
pn^terty  conferred  by  will  not  controlled  by 
any  |»oyislon  or  limitation,  amounted  to  an 
absolute  gift  of  tbe  property  and  power  to 
dispose  of  a  thing  as  one  pleases,  must  neces- 
•aiily  carry  along  with  it  a  full  property  In 
iL"     To  the  same  effect  are.  Green  v.  Sut- 
tia.  SO  Uo.  186;    Tremmel  v.  Klelboidt,  7B 


Mo.  255.  In  Yocum  ▼.  Slier,  160  Mo.,  loc.  cit. 
289,  61  S.  W.  212,  it  was  said:  "By  tbe  words 
'bequeath  absolutely'  he  unquestionably  in- 
tended to  devise  to  bis  son  his  whole  estate  In 
said  land.  These  words  are  ample  for  that 
purpose  In  a  will,  and  it  Is  unnecessary  to 
cite  precedents  to  establish  tbat  It  has  been 
often  so  held."  But  It  is  strongly  insisted  by 
the  learned  counsel  for  the  defendant  Archi- 
bald y.  Littell  that  tbe  subsequent  provisions 
of  tbe  wUl  clearly  indicate,  notwithstanding 
the  plain  and  sufficient  words  which  were 
used  In  the  first  Item  to  create  a  fee  simple. 
It  was  tbe  Intention  of  tbe  testator  to  give  his 
wife  only  a  life  estate,  and  numerous  cases 
hare  been  cited  from  our  own  decisions  to 
support  this  contention.  But  we  understand 
tbat  It  Is  settled  law  in  this  state  that  where 
an  estate  Is  devised  to  one  and  his  heirs  and 
assigns  forever,  and  there  is  added  either  by 
express  words,  or  by  .plain  implication,  an  ab- 
solute power  of  alienation,  the  limitation  over 
is  void.  In  2  Redfleld  on  Wills,  p.  277,  It  is 
said:  "It  Is  a  settled  rule  of  American,  as 
well  as  English,  law,  tbat  when  tbe  first  dev- 
isee has  tbe  absolute  right  to  dispose  of  tbe 
property  In  his  own  unlimited  discretion,  and 
not  a  mere  power  of  appointment,  among  cer- 
tain specified  persons  or  classes,  any  estate 
over  is  void  as  being  inconsistent  with  tbe 
first  gift"  And  hi  Gannon  v.  Albright.  183 
Mo.,  loc  dt  252,  81  S.  W.  1164  (67  L.  R.  A. 
97,  105  Am.  St.  Rep.  471).  It  was  added: 
"Void  as  a  remainder  because  of  the  preced- 
ing fee  after  which  a  remainder  cannot  be 
limited ;  void  as  an  executory  devise  because 
a  valid  executory  devise  cannot  subsist  under 
an  absolute  power  of  disposition  In  tbe  first 
taker."  Thus  Chancellor  Kent  says  (volume 
4  [14th  Ed.]  270):  "If,  therefore,  there  be  an 
absolute  power  of  disposition  given  by  tbe 
will  to  the  first  taker,  as  If  an  estate  be  de- 
vised to  A.  In  fee,  and  If  he  dies  possessed  of 
the  property  wlthont  leaving  issue,  the  re- 
mainder over,  or  property  which  he,  dying 
without  issue  or  heirs,  should  leave,  or  with- 
out selling  or  devising  tbe  same—in  all  such 
cases  tbe  remainder  over  is  void  as  a  remain- 
der, because  of  tbe  preceding  fee;  and  It  is 
void  by  way  of  executory  devise  because  the 
limitation  is  Inconsistent  with  the  absolute 
estate  or  power  of  disposition  expressly  given 
or  necessarily  implied  by  tbe  will."  In  sup- 
port of  this  proposition  the  authorities  are 
collated  in  Gannon  v.  Albright,  183  Mo.  252, 
81  S.  W.  1162,  67  I*  R.  A.  97,  105  Am,  St 
Rep.  471.  By  the  will  In  this  case,  not  only 
did  tbe  testator  by  apt  and  appropriate  words 
devise  to  bis  wife  an  absolute  fee  simple  es- 
tate In  the  lands  In  controversy,  but  super- 
added thereto  an  unqnalifled  privilege  of  sell- 
ing or  conveying  by  deed.  But  moreover,  he 
made  no  further  grant  of  tbe  estate  over  to 
any  other  person  or  persons,  unless  It  can  be 
said  that  tbe  second  and  third  items  of  the 
will  were  intended  to  cot  down  to  a  less  es- 
tate thereby.  But,  as  we  have  already  seen. 
It  is  tbe  settled  law  of  this  stat*  that  wbea 
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the  words  of  a  will  at  the  outset  clearly  Indi- 
cate a  dlsiwsltlon  iu  the  testator  to  glre  the 
entire  Interest,  use,  and  benefit  of  the  estate 
devised,  absolutely  to  the  first  donee,  that  es- 
tate will  not  be  cut  down  to  a  less  estate  by 
subsequent  or  ambiguous  words  Inferential 
In  their  Intent  Now  clearly,  we  think ;  there 
is  nothing  In  the  second  clause  of  the  will 
which  indicates  any  such  purpose  on  the  part 
of  the  testator,  and,  if  we  look  to  the  third 
clause,  it  is  only  by  inference  that  such  was 
the  intention  of  the  testator,  and  hence  the 
rule,  already  adverted  to,  woiild  prevent  the 
taking  effect  of  such  devise  over  if  the  lan- 
guage of  the  third  clause  can  be  so  construed. 
That  clause  is  ambiguous  in  Itself,  and  falls 
clearly  within  the  prohibition  of  the  general 
rule,  which  forbids  the  cutting  down  of  the 
estate  so  clearly  and  positively  granted  to  the 
wife  in  the  first  item  of  the  will  by  such  sub- 
seQuent  and  ambiguous  provisions  in  the  will. 
While  as  already  said,  the  great  purpose  of  a 
court  in  construing  the  will  of  a  testator  is  to 
ascertain  his  Intention,  it  is  of  prime  import- 
ance that  well-recognized  legal  rules  of  con- 
struction should  be  observed  to  the  end  that 
the  titles  to  real  estate  should  not  be  left  in 
doubt  If  we  are  to  adhere  to  the  rule  so 
often  announced  by  this  court  that  the  devi- 
see of  an  estate  generally  or  Indefinitely  with 
a  power  of  disposition  over,  it  carries  a  fee, 
and  that  there  is  a  broad  distinction  between 
those  cases  where  there  is  a  devisee  generally 
or  indefinitely  with  a  power  of  disposition 
and  those  cases  where  there  is  a  devise  for 
life  with  a  power  of  disposition.  We  see  no 
escape  from  holding  that  Mrs.  Littell  took  an 
absolute  fee  In  the  estate  of  her  husband  with 
a  superadded  power  of  disposition,  and,  if  the 
other  items  of  the  will  are  to  be  construed 
as  an  attempt  to  make  a  devise  or  devises 
over,  they  were  void  and  of  no  effect.  Green 
T.  Sutton,  50  Mo.  186;  Reinders  v.  Koppel- 
man,  68  Mo.  482,  30  Am.  Rep.  802 ;  Cook  v. 
Couch,  100  Mo.  34,  13  S.  W.  80;  Roth  t. 
Rauschenbusch,  173  Mo.,  loc.  cit.  .582,  73  S. 
W.  664,  61  L.  R.  A.  455.  In  Small  t.  Field, 
102  Mo.  127,  14  S.  W.  820,  it  was  said  by  this 
court:  "It  is  obvious  that  the  absolute  estate 
in  fee  granted  to  Mrs.  Kate  Oreen  could  not 
be  impaired,  cut  down,  or  qualified  except  by 
words  as  affirmatively  strong  as  those  which 
conveyed  the  estate  to  her."  And  to  the  same 
effect  is  Roberts  v.  Grume,  173  Mo.  572,  73  S. 
W.  662.  Applying  the  rule  announced  in 
Small  T.  Field,  supra,  which  has  often  been 
reiterated  by  this  court,  we  look  in  vain  In 
this  will  for  any  words  as  affirmatively  strong 
or  even  approximating  those  which  Archi- 
bald Littell  used  in  devising  his  estate  to  his 
wife.  It  necessarily  falls  that  in  our  opinion 
the  learned  circuit  court  erred  in  adjudging 
that  Mrs.  Littell  only  took  a  life  estate  in  the 
property  of  her  husband,  and  should  have 
held  that  she  took  a  fee-simple  estate  therein 
with  full  power  to  sell  and  convey  the  same, 
and  having  an  unlimited  power  to  sell  or 
convey,  she  bad  the  perfect  right  to  make  the 


deed  of  conveyance  to  her  children,  which  the 
court  adjudged  void. 

Accordingly  the  Judgment  of  the  circuit 
court  of  Jackson  county  is  reversed,  and  the 
cause  remanded,  with  directions  to  the  cir- 
cuit court  to  enter  a  Judgment  or  decree  in 
accordance  with  the  prayer  of  the  petition. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


SIDWEI/L  et  al.  v.  JETT. 

(Supreme  Court  of  Missouri,  Division  No.   2. 

July  14,  1908.) 

1.  Appeal  ai«d  Errob  —  Record— AuENOitKNir 
IN  Trial  Ooubt  After  Judgment  in  In- 
termediate Court. 

The  Supreme  Court  will  not  stay  an  appeal 
from  the  circuit  court  after  an  appeal  from  the 
county  court,  to  allow  mandatory  proceedings 
to  compel  the  county  court  to  correct  its  record 
as  to  time  of  rendition  of  its  judgment,  for  if 
a  corrected  record  were  filed  it  would  present 
matters  on  which  the  circuit  court  had  no  op- 
portunity to  pass,  and  might  present  a  different 
ca.<--e  than  that  on  which  the  circuit  court  ren- 
dered judgment. 

2.  Highways  —  Establishment  —  Jurisdic- 
tion OF  Circuit  Court— Statutory  Provi- 
sions. 

In  view  of  Rev.  St.  1899,  {  1788  (Ann.  St. 
1906,  p.  1248),  ijroviding  that  when  any  case 
shall  be  removed  into  a  court  of  appellate  juris- 
diction by  appeal  from  a  county  court,  the  ap- 
pellate court  stiall  be  in  possession  of  such  cause 
and  shall  proceed  to  hear  and  determine  the 
same  anew  in  the  same  manner  as  If  it  bad 
originated  in  that  court,  and  the  fact  that  the 
county  court  has  original  jurisdiction  of  proceed- 
ings to  establish  public  roads,  the  circuit  court 
has  jurisdiction  of  such  proceedings  only  by 
appeal  from  the  county  court  under  the  provi- 
sions cited. 

S.  Courts— CouNxr  Courts— Appeals  to  Cir- 
cuit COUBl^-TlME  TO   .VPPEAL. 

Rev.  St.  1899,  §  1788  (Ann.  St.  1006.  p. 
1248),  provides  that  appeals  from  final  deter- 
minations of  the  county  court  shall  be  prosecut- 
ed as  provided  by  law  for  the  regulation  of  ap- 
peals from  justices  of  the  pence  to  circuit  courts, 
and  section  4060  (page  2208),  relating  to  jus- 
tices' courts,  provides  that  no  appeal  shall  be 
allowed  unless  taken  within  10  days  after  judg- 
ment rendered.  Held,  that  no  api>eal  will  lie 
from  the  county  court  to  the  circuit  court  un- 
less taken  within  10  days  after  rendition  of 
judgment 

4.  Highways  —  Jurisdiction    of    Circuit 

Court. 

The  fact  that  the  petitioners  for  a  public 
road  appeared  in  the  circuit  court  on  an  appeal 
from  the  county  court  b:^  an  objector  will  not 
give  the  circuit  court  jurisdiction  if  the  appeal 
was  not  taken  in  legal  time,  since  the  circuit 
court  has  no  jurisdiction  of  the  subject-matter 
except  by  duly  perfected  appeal,  and  jurisdic- 
tion of  the  person  will  not  suffice. 

Appeal  from  Circuit  Court,  Pike  County ; 
David  H.  Eby,  Judge. 

Proceedings  by  Albert  Sidwell  and  others 
to  establish  a  public  road,  in  which  George 
W.  Jett  and  others  file  objections.  From  a 
Judgment  of  the  circuit  court  dismissing  the 
proceedings  on  an  appeal  from  the  county 
court,  petitioners  appeal.    Reversed. 

J.  B.  Thompson,  for  appellants.  J.  IL 
Blair,  for  respondent 
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GANTT,  3.  This  Is  an  appeal  from  the 
jadgment  of  the  circuit  court  of  Pike  county 
dLcmissing  a  proceeding  to  establish  a  public 
rmd  la  said  county.  The  proceeding  began 
bj  the  posting  of  notices  of  the  presentation 
of  the  petition  for  said  road  as  required  by 
■statute.  Afterwards,  on  February  2,  1903,  the 
(«t!tion  signed  by  Albert  Sidwell,  William  Ba- 
ker, aud  23  other  resident  freeholders  of  Buf- 
falo and  Qnivre  townships  was  presented  to 
the  county  court,  and  proof  of  the  posting  of 
:h€  notices  made.  No  remonstrance  was  fil- 
ed, and  the  county  court,  after  hearing  the 
evidence  as  to  the  utility  of  the  road,  made 
::s  order  that  the  county  surveyor  and  ex 
■iffii-io  road  commissioner  maric  out,  view, 
and  surrey  the  purposed  road  and  make  its 
report  at  the  next  term  of  court  At  the  sue- 
c«eding  May  term,  1903,  the  commissioner, 
made  bis  report,  from  and  by  which  it  ap- 
peared that  be  had  obtained  the  right  of 
nnjr  for  the  road  from  all  the  landowners 
except  Mrs.  Carr  and  Misses  Bailey  and  Al- 
tiiD  Walker,  wbereupon  the  court  appointed 
W.  T.  Farmer,  J.  R.  S.  McCune,  and  John 
Heodrick,  three  disinterested  freeholders  of 
said  county,  to  view  the  premises,  hear  com- 
pLiists.  and  assess  the  damages.  At  the  Aug- 
ust term,  1903,  the  record  of  the  county  court 
rei'ites  that:  "The  commissioners  tiereln, 
namely.  John  W.  Hendrick,  J.  R.  S.  McCune, 
and  E.  H.  Tinker,  appointed  to  Tlew  and 
a.«e98  the  damages  to  property  owners  over 
Those  land  said  purposed  road  will  run, 
i.2;ide  and  filed  with  the  clerk  of  this  court 
a  report  of  their  proceedings,  and.  It  further 
appearing  that  said  report  iias  become  lost 
or  misplaced,  it  is  ordered  that  said  commis- 
(iooers  make  oat  and  file  instanter  a  dupli- 
cate of  said  report  to  supply  and  take  the 
place  of  said  last  report,  and  now  comes  two 
of  the  oommlssloners,  J.  R.  S.  McCune  and  ' 
R.  H.  Tinker,  and  file  a  report,  which  the 
KWiTt  find  is  a   duplicate  report  of  the  one 

filed  of  said  commissioners  on  the day 

of  June,  1903,  and  it  is  ordered  by  the  court 
ttuit  said  duplicate  be  taken  and  held  and 
I  niQiiidered  as  the  original  report  of  said  com- 
iui<«loner8,  from  which  said  report  it  ap- 
I  pears  that  said  commissioners  assess  dam- 
{  ages  to  Maggie  Bailey  and  Lucy  Bailey  in 
the  sum  of  985,  and  that  no  damages  were 
tfcteed  to  George  W.  Jett,  Mrs.  Carr,  and 
Alton  Walker,  and  now  comes  the  said 
George  W.  Jett  and  Maggie  and  Lucy  Bailey, 
by  their  respectlTe  attorneys,  and  leave  Is 
^ven  them  to  file  exceptions  and  objections 
to  said  report  on  or  before  the  third  day  of 
the  next  regnlar  term  of  the  court  to  which 
this  canae  is  continued."  At  the  November 
term,  said  George  W.  Jett  and  Maggie  and 
1.0(7  Bailey  fiJed  their  motion  to  dismiss  the 
nose  for  the  reason  that  the  road  as  sur- 
veyed and  located  passes  over  the  lands  of 
E.  A  Morris  and  Susan  McKinney,  that  they 
luve  not  been  made  parties,  the  petition  not 
'  cirlng  them  as  owners  of  land  over  which 
'he  road  is  asked  to  be  establlslied,  nor  have 
they  relinquished  the  right  of  way,  and  there- 


upon the  cause  was  continued  until  Febraaty 
15,  1904,  at  which  time  said  motion  was  by 
the  court  overruled,  and  the  road  was  or- 
dered opened,  and  the  petitioners  given  until 
the  first  day  of  the  May  term,  1904,  to  pay 
the  damages  assessed.  The  transcript  from 
the  county  court,  certified  by  the  county 
clerk  to  the  circuit  court,  recites  that  the  or- 
der overruling  the  motion  to  dismiss  and  di- 
recting the  road  to  be  opened  was  entered 
on  the  16tb  of  February,  1904,  and  that  aft- 
erwards on  the  2d  day  of  May,  1904,  George 
W.  Jett  filed  his  affidavit  in  the  county  court 
for  av  appeal  to  the  circuit  court,  and  an 
appeal  was  granted  to  the  circuit  court  on 
said  date.  After  the  case  reached  the  cir- 
cuit court,  the  petitioners  filed  their  motion 
asking  the  circuit  court  to  dismiss  the  ap- 
peal on  the  ground:  First,  that  the  circuit 
court  had  no  Jurisdiction  of  said  appeal; 
second,  because  the  statute  does  not  provide 
for  nor  authorize  the  admitted  appeal  of 
the  said  Jett;  third,  because  no  remon- 
strance was  ever  presented  or  filed  In  the 
Pike  couuty  court,  and  under  the  law  an  ap- 
peal is  only  allowed  from  an  order  opening 
a  roail  to  ri'monstrators,  who  had  first  filed 
and  presented  a  legal  remonstrance  at  the 
legal  time;  and,  fourth,  because  in  this  class 
of  cases  no  right  of  appeal  lies  In  appellauts 
from  the  county  court — which  motion  was 
by  the  circuit  court  overruled  at  the  June 
term,  1904.  At  the  June  term,  1004,  the 
cause  was  beard  de  novo,  and  the  circuit 
court  dismissed  the  petition  and  proceedings. 
Thereupon  petitioners  within  due  time  filed  n 
motion  for  a  new  trial,  which  was  overruled, 
and  petitioners  appealed  to  this  court.  Oth- 
er facts  will  be  noted  In  the  further  disposi- 
tion of  the  case. 

Preliminary  to  the  disposition  of  the  cause, 
a  motion  has  been  filed  by  the  respondent 
for  permission  to  correct  the  record  of  the 
county  court  filed  In  the  circuit  court,  so  as 
to  show  an  error  in  the  date  of  the  Judgment 
of  the  county  court  ordei-lng  the  road  open- 
ed. In  this  application  it  is  stated  that, 
while  the  transcript  from  the  county  clerk 
to  the  circuit  court  showed  the  said  order  to 
have  been  made  on  February  15,  1904,  as  a 
matter  of  fact  the  Judgment  was  not  entered 
on  that  date,  and  no  such  entry  appears  of 
record  In  said  court  as  of  February  15,  1904, 
but  the  entry  of  said  Judgment  does  appear 
on  the  records  of  said  county  court  as  of 
March  15,  1904.  Wherefore  respondent 
moves  this  court  that  the  said  transcript 
may  be  amended  in  so  far  as  the  date  of  the 
rendition  of  said  Judgment  is  concerned.  In 
support  of  this  application,  the  respondent 
files  in  this  court  a  duly  certified  copy  of  the 
record  of  the  county  court  of  Pike  county  by 
the  present  clerk  of  the  said  court,  showing 
that  said  entry  does  appear  on  the  proceed- 
ings of  March  16, 1904,  and  also  a  certificate 
from  Lem  T.  Patterson,  who  was  the  clerk 
of  the  county  court  of  Pike  county  during 
the  years  of  1903  and  1904,  in  which  he 
states  that  the  recital  that  said  order  was 
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made  on  February  ISf  1904,  was  a  clerical 
mistake  by  himself,  and  that,  as  a  matter  of 
fact,  the  order  was  made  and  entered  of  rec- 
ord on  the  15th  of  March,  1904.  He  also 
certiaes  that,  while  the  transcript  from  the 
county  conrt  to  the  circuit  court  shows  that 
the  respondents  took  an  appeal  on  May  2, 
1904,  as  a  matter  of  fact,  the  affidavit  for 
the  appeal  and  the  appeal  bond  were 
each  filed  by  him  as  clerk  of  the  county 
court  on  the  24th  of  March,  1904,  and  that 
his  file  mark  upon  such  papers  shows  they 
were  filed  on  March  24,  1904.  The  petition- 
ers object  to  the  correctness  of  said  report, 
on  the  ground  that  the  same  should  have 
been  corrected  while  the  cause  was  still  in 
the  circuit  court,  if  said  alleged  defect  and 
error  In  fact  existed  therein.  The  signifi- 
cance of  this  motion  to  amend  the  dates  on 
which  the  final  Judgment  was  entered  In  the 
county  court,  and  the  appeal  taken  there- 
from, appears  from  the  brief  of  the  petition- 
ers filed  In  this  court,  In  which  they  ask  this 
court  to  hold  that  the  circuit  court  had  no 
Jurisdiction  of  the  appeal  from  the  county 
court,  for  the  reason  that  the  said  appeal 
was  not  taken  in  the  time  prescribed  by  the 
statute.  As  the  transcript  now  appears,  the 
Judgment  of  the  county  court  ordering  the 
road  opened  was  rendered  on  February  15, 
1904,  and  the  appeal  was  not  taken  until 
the  2d  day  of  May,  1904,  72  days  after  the 
rendition  of  the  said  Judgment,  and,  of 
course,  not  within  the  time,  to  wit,  10  days, 
allowed  by  the  statute.  Respondent  In  his 
application  for  this  amendment  shows  to  the 
court:  That  he  was  not  informed  of  this 
mistake  as  to  the  date  of  the  record  entry 
until  appellants'  abstract  of  the  record  was 
served  on  him  Just  before  the  commencement 
of  this  term  of  court ;  that,  immediately  up- 
on learning  of  the  said  error  In  the  said 
dates,  he  gave  the  appellants  notice  of  his  In- 
tention to  apply  to  the  county  court  to  amend 
Its  record  entry  nunc  pro  tunc  and  make  the 
entries  of  the  filing  of  said  affidavit  and 
bond  conform  to  the  facts  as  shown  by  the 
endorsement  on  the  same  by  the  clerk  of  the 
said  court;  and  that  said  application  in  the 
county  court  was  overruled.  While  the  ap- 
pellants in  this  court,  the  petitioners  in  the 
county  court,  moved  the  circuit  court  to  dis- 
miss Jett's  appeal  on  the  ground  that  the  cir- 
cuit court  had  no  Jurisdiction  of  the  said  ap- 
peal, they  did  not  specify  that  the  appeal 
had  not  been  taken  within  10  days  after  the 
final  order  of  the  county  court  to  open  the 
road,  but  did  specify  other  grounds. 

The  motion  to  delay  this  appeal  until  man- 
datory proceedings  can  be  Instituted  by  the 
respondent  against  the  county  court  of  Pike 
county  to  amend  its  record  in  the  road  case, 
out  of  which  this  appeal  has  grown,  we  think 
ought  not  be  sustained.  This  appeal  Is  from 
the  Judgment  of  the  circuit  court  upon  the 
record  that  was  before  that  court,  and  should 
mandatory  steps  be  taken,  and  the  county 
court  records  amended  so  as  to  conform  to 
the  facts  as  asserted  by  respondent,  it  ia 


evident  that,  if  such  amended  record  should 
be  filed  in  this  court,  it  would  present  matter 
tvhlch  was  not  before  the  circuit  court,  and 
upon  which  it  had  no  opportunity  to  pass, 
and  might  present  a  wholly  different  case 
from  that  which  appeared  to  the  circuit 
court  when  it  rendered  its  Judgment.  We 
are  not  disposed  to  encourage  any  such  ex- 
traordinary practice,  and  the  motion  is  over- 
ruled. 

The  first  proposition  presented  by  the  ap- 
pellants in  this  court  is  that  the  circuit  court 
had  no  Jurisdiction  of  the  appeal  in  tbis 
case,  because  the  said  appeal  from  the  coun- 
ty court  was  not  taken  In  the  10  days  allow-* 
ed  by  the  statute.     Section  1788,   Rev.    St. 
1899  (Ann.  St.  1906,  p.  1248),  provides:     "In 
all  cases  of  appeal  from  the  final  determina- 
tion of  any  case  in  the  county  court  such  ap- 
peal should  be  prosecuted  to  the  appellate 
court  In  the  same  manner  as  is  now  provid- 
ed by  law  for  the  regulation  of  appeals  from 
Justices  of  the  peace  to  circuit  courts,  and 
when  any  case  shall  be  removed  Into  a  court 
of  appellate  Jurisdiction  by  appeal  from  a 
county    court,    such    appellate   court   shall 
thereupon  be  in  possession  of  such  cause  and 
sbaH  proceed  to  hear  and  determine  the  same 
anew,  and  in  the  same  manner  as  if  such 
cause  had  originated  In  such  appellate  court 
without  regarding  any  error,  defect  or  in- 
formality in  the  proceedings  of  the  county 
court"    Fisher  v.  Anderson,  101  Mo.  459,  14 
S.  W.  829.    The  county  court  had  original 
Jurisdiction  of  this  proceeding  to   establish 
the  public  road,  and  the  circuit  court  had 
Jurisdiction  of  such  a  proceeding  only  by 
appeal  from  the  county  court  and  by  the 
provision  above  noted.    The  law  governing 
the  taking  of  appeals  from  the  county  court 
to  the  circuit  court  Is  the  same  as  that  pro- 
vided for  appeals  from  Justices.     By  section 
4060.  Rev.  St  1899  (Ann.  St  1906,  p.  2208): 
"No  appeal  shall  be  allowed  in  any  case  un- 
less the  following  requisites  be  complied  with: 
First  the  appeal  must  be  within  ten  days 
after  the  Judgment  was  rendered."    It  is  ap- 
parent on  the  face  of  the  record  before  us 
that  this  appeal  was  not  taken  until  May  2. 
1904,  and  even  If  the  Judgment  was  rendered 
on  the  15th  of  .March,  as  contended  by  the 
respondent,  it  was  not  taken  within  the  10 
days  prescribed  by  the  statute. 

The  only  serious  question,  under  this  state 
of  the  case,  is  the  effect  of  the  appearance 
of  the  petitioners  in  the  circuit  court  As 
said  by  this  court  in  Robinson  v.  Walker,  45 
Mo.,  loc.  dt  120:  "It  has  often  been  held 
that  the  appearance  of  a  party  by  Joining  is- 
sue, or  by  any  other  action  that  shall  indi- 
cate an  intention  to  prosecute  or  defend  the 
suit  upon  the  merits,  shall  be  deemed  a  waiv- 
er of  a  defect  in  the  process  or  notice  under 
which  the  appearance  was  had.  But  in  ev- 
ery case  of  this  kind  the  court  had  Jurisdic- 
tion of  the  subject-matter,  and  it  might 
with  reason  be  said  that  a  voluntary  appear-  * 
ance  is  well  enou^.  But  the  circuit  court 
has  not  Jurisdiction  of  a  matter  already  de- 
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cided  on  in  another  court,  and  especially  in 
actiou  of  forcible  entry  and  detainer  exclu- 
ciTdy  cognizable  before  a  Justice  of  the 
peace,  mileas  it  Is  brought  into  court  under 
tbe  statnte  and  according  to  Its  provisions, 
and,  wlien  It  baa  no  Jurisdiction,  tbe  con- 
«Bt  of  tlie  parties  cannot  give  It  Bemlcker 
T.  Killer,  37  Mo.  498.  and  other  cases  cited." 
Tbe  decision  in  Robinson  t.  Wallcer,  supra, 
was  cited  with  approval  and  followed  in  St 
Louis  V.  Gunning  Company,  138  Mo.,  loc.  <At 
3Si,  39  a  W.  788,  in  which  It  was  added  that 
tbe  appearance  of  both  parties  In  the  appel- 
late court  would  not  give  Jurisdiction  In  such 
a  case,  as  tlie  court  bad  no  Jurisdiction  of 
tbe  sabject-matter  of  that  case.  In  Robinson 
V.  Walker,  supra,  both  parties  appeared  in 
tbe  circnit  court,  and  tbe  case  had  been 
twice  continned  at  the  Instance  of  the  plain- 
tUf  before  he  moved  to  dismiss  tbe  appeal,  be- 
cause it  had  not  been  talsen  within  the  time 
prescribed  by  tbe  law  and  tbe  transcript  filed 
in  tbe  <^ce  of  tbe  Circuit  clerk  In  accordance 
with  tbe  statute.  In  this  case  the  county 
court  bad  exclnslve  original  Jurisdiction  of 
this  proceeding  to  establish  this  road,  and 
the  draiit  court  could  only  acquire  Jurisdic- 
tion of  tlie  subject-matter  by  an  appeal  tak- 
en witbln  the  time  and  In  the  manner  pre- 
scribed by  the  statute.  It  is  not  a  question 
of  mere  failure  to  give  notice  and  a  waiver 
tbereof,  bat  the  Jurisdiction  of  the  circuit 
ronrt  depended  upon  the  taking  of  tbe  ap- 
peal within  the  time  specified  by  law.  We 
can  discover  no  distinction  on  principle  be- 
tween the  jurisdiction  obtained  by  tbe  cir- 
cnit court  in  this  case  on  appeal  from  the 
jndgment  of  tbe  county  court  and  the  Juris- 
diction obtained  by  the  circuit  court  on  an 
appeal  from  tbe  Justice  of  tbe  peace  In  forci- 
ble entry  and  detainer  cases.  In  each  case 
tbe  original  jurisdiction  is  In  the  Justice  or 
the  county  court,  and  the  circuit  court  has 
iM  Jurisdlcrtlon  of  the  subject-matter  of  the 
Bolt,  except  by  api>eal  In  the  manner  pointed 
oat  by  tbe  statute.  This  being  so,  It  seems 
to  us  there  can  be  no  question  that  upon  the 
record  before  us  the  circnit  court  bad  no 
jorisdictioa  of  this  cause. 

As  the  circuit  court  had  no  Jurisdiction  of 
the  ai^teal,  its  judgment  dismissing  the  peti- 
tfcm  and  quashing  the  proceedings  In  tbe 
county  court  was  without  authority  of  law, 
and  must  be  and  is  reversed. 

POX,  P.  J.,  and  BTTRGB5SS,  J.,  concur. 


W.  W.  TAYIXJB  &  SONS  BRICK  CO.  v. 

KANSAS  CITY  SOUTHERN  RY.  CO. 

(SapTcme   Court  of  Missouri,   Division  No.  2. 

June  16,  1908.     Rehearing  Denied 

July   14,   1908) 

L  Appeai.    and   Ebbob— Qcbstions  Rkview- 

AKn— Thsost  or  Tbial. 

A  case  will  be  reviewed  by  the  appellate 
omrt  CD  tbe  thetny  adopted  by  the  parties  in 
tke  trial  of  the  cause. 

[Ed.  Note.^For  cases  in  Doint.  see  Gent.  Dig. 
ToL  3,  Appeal  and  Error,  ff  3402-3434.] 


2.  Sake— QiTEBTioNS  Nor  Raisbo  Bei.ow. 

Though,  in  an  action  against  a  railroad  for 
destruction  o{  property  by  fire,  plaintiff  had  un- 
der its  petition  a  sufficient  basis  for  testimony 
that  the  fire  originated  from  engines  used  by 
other  railroad  companies  on  defendant's  tracks, 
but  tried  the  case  on  the  theory  that  tbe  fire 
was  caused  by  defendant's  engine,  and  request- 
ed an  instrnction  based  on  such  theory,  It  could 
not  on  appeal  claim  tiiat  it  was  entitled  to  re- 
cover on  the  theory  that  the  fire  was  caused  by 
engines  used  by  other  railroads  on  defendant  s 
tracks,  or  complain  of  counter  instructions  giv- 
en at  defendant's  request  limiting  the  recovery 
to  the  issue  as  pointed  oat  by  plaintiff  in  its 
instruction. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  E>ror,  If  1053-1009.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; James  H.  Slover,  Judge. 

Action  by  W.  W.  Taylor  &  Sons  Brick  Com- 
pany against  the  Kansas  City  Southern  Rail- 
way Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

This  cause  Is  now  pending  In  this  court 
upon  appeal  on  tbe  part  of  the  plaintlfF  from 
a  Judgment  of  tbe  Jackson  coimty  circuit 
court  in  favor  of  tbe  defendant.  This  is  an 
action  to  recover  damages  for  the  destruction 
of  a  brick  plant  In  Kansas  City,  Mo.,  owned 
and  operated  by  the  plaintiff,  which  Is  al- 
leged to  have  been  caused  by  fire  from  one 
of  defendant's  engines,  being  run  and  oper- 
ated over  defendant's  railroad  tracks,  which 
passed  by  and  near  tbe  brick  plant  of  tbe 
plaintiff.  Tbe  charge  in  tbe  petition  Is  "that 
on  tbe  8th  day  of  January,  1903,  defendant 
carelessly,  negligently,  and  wrongfully  ran 
and  operated  an  engine  with  a  large  train  of 
cars  thereto  attached  over  Its  tracks  afore- 
said, in  such  a  manner  as  to  cause  said  en- 
gine to  emit  a  large  amount  of  sparks  and 
cinders  therefrom,  and  defendant  carelessly, 
negligently,  and  wrongfully  operated  an  en- 
gine with  a  defective  smokestack,  so  that 
sparks  and  cinders  escaped  therefrom,  and 
by  means  of  such  careless,  negligent  and 
wrongful  acts  aforesaid  sparks  and  cinders 
were  emitted  from  one  of  defendant's  engines 
and  were  blown  against  and  upon  the  engine 
house  and  boiler  room  aforesaid  belonging  to 
this  plaintiff,"  etc.  After  the  statement  of 
plaintiff's  loss,  the  petition  further  charges 
"that  by  reason  of  all  of  the  aforesaid  care- 
less, negllgott,  and  wrongful  acts  of  tbe 
defendant  sparks  and  cinders  were  emitted 
from  said  engine  and  conveyed  by  the  wind," 
etc.  There  was  also  embraced  In  tbe  petition 
an  itemized  statement  of  the  loss  by  reason 
of  tbe  fire,  which  in  the  aggregate  amounted 
to  $12,771.82.  Tbe  answer  of  the  defendant 
was  a  general  denial. 

We  shall  not  undertake  to  give  in  detail  all 
of  the  testimony  developed  at  the  trial.  We 
have  read  In  detail  the  entire  disclosures  of 
tbe  record  and  find  that  there  was  testimony 
offered  by  the  plaintiff  tending  to  show  that 
the  plaintiff  on  January  8,  1903,  was  the  own- 
er of  a  brick  plant  In  Kansas  City,  located  at 
First  and  Olllls  streets.  On  tbe  northwest 
comer  of  said  plant  was  located  tbe  engine 
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room,  which  was  a  frame  structure,  boarded 
upri^t  with  small  cracks  between  the 
boards.  On  the  east  of  this  engine  room,  and 
adjoining  thereto,  was  the  boiler  room,  and 
east  of  that  were  ofiSce  rooms,  and  southeast 
of  the  engine  room  were  sheds  and  kllna,  and 
a  large  bam  on  the  southwest  corner  of  the 
brick  plant.  There  was  other  testimony  tend- 
ing to  show:  That  the  defendant  owned  and 
operated  a  double-track  railway  along  the 
north  side  of  plaintiff's  brick  plant,  about  15 
feet  distant  from  the  engine  room  and  boiler 
room,  as  heretofore  stated;  that  coming  west 
on  said  tracks  there  was  a  steep  upgrade, 
and  engines  had  hard  work  to  pull  nine  or 
ten  loaded  cars  up  that  grade.  It  was  fur- 
ther shown  that  through  some  sort  of  an  ar- 
rangement the  Frisco,  St.  Joe  &  Grand  Is- 
land, Quincy,  Omaha  &  Kansas  City  Rail- 
way Company,  and  the  Independent  Air  Line 
were  permitted  to  run  engines  and  cars 
thereto  attached  over  the  tracks  of  the  de- 
fendant in  front  of  plaintUT's  brick  plant 
One  of  the  witnesses  for  the  plaintiff,  Ed 
Trapp,  testified  that  the  fire  which  destroyed 
the  brick  plant,  in  bis  opinion,  occurred  be- 
tween 10  and  11  o'clock.  He  further  stated 
that  he  saw  a  freight  train  pass  over  the 
defendants  track  10  or  15  minutes  before  the 
fire,  and  he  says  that  after  the  passing  of 
that  freight  train  he  does  not  think  there 
was  any  other  train  that  passed  between  that 
time  and  the  fire.  The  freight  train  of  which 
this  witness  testified  was  a  freight  train  with 
one  engine.  He  did  not  know  how  many  cars 
were  in  the  train.  He  says  that  he  saw  emit- 
ted from  the  engine  smoke,  sparks,  and  Cin- 
ders. He  said  that  the  cinders  looked  like 
they  were  of  pretty  good  size.  He  also  stated 
that  the  sparks  were  a  good  size  class  of 
sparks.  He  stated  that  the  engine  of  the 
Kansas  City  Southern  ran  over  the  road.  He 
was  unable  to  tell  the  name  of  that  engine 
he  saw  that  morning,  as  he  paid  no  attention 
to  that.  Inquiry  was  made  of  Mr.  Trapp  as 
to  his  knowledge  of  other  trains  passing  over 
the  tracks  of  the  defendant.  His  answer  to 
that  Inquiry  was  that  be  knew  nothing  about 
the  passing  of  other  trains,  and  he  said:  "I 
noticed  the  Kansas  City  Southern,  and  I 
don't  know  of  any  other  trains  running  over 
the  tracks." 

Another  witness  testified  for  plaintiff,  A. 
B.  McBetb.  Tbls  witness  spoke  of  the  differ- 
ent railroads  that  operated  trains  over  the 
tracks  of  the  defendant  He  saw  the  fire 
consuming  this  brick  plant  on  this  morning, 
and,  while  he  says  that  frequently  many 
trains  would  pass  by  this  brick  plant  during 
the  day,  he  says,  referring  to  the  morning  of 
the  fire:  "I  can't  say  whether  I  saw  any 
freight  trains  passing,  except  the  Kansas 
City  Southern."  This  witness  further  testi- 
fied that  he  was  unable  to  call  to  mind  any 
freight  train  that  morning  except  the  Kansas 
Caty  Southern. 

John  W.  Taylor,  a  witness  on  the  'part  of 
the  plaintiff,  testified  substantially  as  follows: 


"Q.  Are  yon  familiar  with  what  trains  run 
over  that  track,  or  did  run  over  that  track? 
A.  I  was  at  the  time;  yes,  sir.  Q.  What 
trains  ran  over  there?  Mr.  Crane:  I  under- 
stand you  were  in  lola  when  this  occurred? 
The  Witness:  Yes,  sir.  Q.  I  mean,  general- 
ly, prior  to  that?  A.  The  Kansas  City  South- 
ern seemed  to  have  a  regular  time  for  trans- 
fers at  about  10  to  10:15,  from  the  east  bot- 
toms to  the  west  bottoms.  Q.  What  kind  of 
a  transfer  was  that?  A.  Freight.  Q,  What 
kind  of  a  grade  was  that?  A.  Well,  it  was 
a  very  steep  grade  and  a  curve  at  the  same 
time.  Q.  Did  you  ever  see  any  freight  trains 
of  any  other  road  running  over  that  line  ex- 
cept the  Kansas  City  Southern?  A.  The  first 
three  months  I  was  there  the  Kansas  City 
Southern  did  a  little  switching,  and  then  the 
Kansas  City  Suburban  Belt,  as  it  is  called, 
did  all  their  own  switching  on  their  line. 
(Objected  to  by  defendant  as  incompetent, 
irrelevant,  and  immaterial.)  Q.  Come  down 
to  the  time  the  Kansas  City  Southern  took 
charge  of  the  line?  A.  There  was  no  freight 
handled  by  any  other  road.  Q.  Their  en- 
gines handled  freight  there?  A.  Yes,  sir. 
Q.  How  long  had  that  transfer  been  made 
there  at  that  point  alwut  10  o'clock  prior  to 
that?  A.  Well,  it  seemed  pretty  regular  for 
atKiut  a  year  before  that  Q.  How  large  a 
transfer  would  they  usually  bring  up  there 
coming  west?  A.  Well,  we  didn't  always 
count  them.  I  don't  remember  that  I  ever 
counted  them  myself.  I  know  they  have 
taken  some  heavy  trains.  Q.  A  regular 
transfer  of  freight  every  day?    A.  Yes,  sir." 

Robert  Campbell,  a  witness  for  plaintiff, 
was  the  engineer  in  charge  of  the  engine  and 
boiler  room  in  the  brick  plant.  He  stated,  in 
substance,  that  there  was  a  train  passed,  and 
that  it  was  one  of  the  usual  trains.  He  said 
it  was  passing  upgrade  and  seemed  to  be  very 
heavily  loaded,  and  it  was  necessarily  puffing 
very  freely,  as  usual  on  a  long  run.  He 
stated  that  he  was  working  with  Mr.  Helt- 
man  in  the  dry  room,  and  where  they  could 
hear  the  train,  and  there  was  some  remark 
made  about  this  train;  but  the  witness 
stated  that  be  forgot  what  remark  It  was. 
He  then  stated  that  the  first  fire  be  saw  was 
about  10  minutes  after  the  train  got  by.  He 
further  testified  as  to  the  extent  of  the  dam- 
ages by  reason  of  the  burning  of  the  plant. 

There  was  testimony  offered  on  the  part  of 
the  defendant  tending  to  show  that  the  equip- 
ment of  the  freight  train  engines  of  defend- 
ant were  of  the  most  improved  character,  and 
In  i)erfect  condition,  and  by  reason  thereof 
could  not  have  emitted  sparks.  There  was 
other  testimony  tending  to  show  that  the  Are 
originated  in  plalntlflTs  own  engine  house.  In 
other  words,  there  was  a  conflict  of  evidence 
between  the  plaintiff  and  the  defendant  as  to 
whether  or  not  this  fire  originated  from 
sparks  or  cinders  emitted  from  the  engine 
oi>erated  by  the  defendant. 

At  the  close  of  the  evidence,  the  following 
stipulation  was  filed  in  this  cause:  "By  agree- 
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ment  of  counsel  it  Is  stipulated  that  tbe  Jury 
may  find  simply  for  the  plaintiff  or  defend- 
ant, vlthont  finding  any  amount,  which  is  to 
be  snbmitted  to  a  referee." 

At  the  request  of  the  plaintiff,  the  court 
gare  instmctlon  No.  1,  which  was  as  follows: 
"The  court  instructs  the  Jury  that  If  they  find 
from  the  evidence  In  this  cnse  that  on  Janu- 
aiT  8,  1903,  plaintiff  was  the  owner  of  the 
property  described  in  the  evidence,  and  that 
OQ  said  date  said  pn^ierty  was  destroyed  by 
fire  communicated  from  an  engine  operated  by 
<lprendant  upon  its  road,  in  passing  said  place, 
provided  yon  find  said  property  was  destroy- 
ed by  a  fire  communicated  from  an  engine 
operated  by  defendant  upon  Its  road.  In  pass- 
ing the  property  of  plaintiff  In  controversy, 
tlien  yon  are  instructed  that  defendant  Is 
liable  to  plaintiff  for  the  reasonable  value  of 
the  property  destroyed,  if  any,  and  your  ver- 
dict will  be  for  the  plaintiff,  although  you 
may  believe  there  was  no  negligence  In  the 
management  of  the  engine  and  train  at  the 
time  of  the  fire." 

At  the  request  of  the  defendant,  the  court 
save  Instmctlons  Nos.  1,  2,  and  3,  which  are 
as  follows:  "(1)  Tou  are  instructed  that  in 
this  case  the  plaintiff  claims  that  the  brick 
plant  was  set  on  fire  by  sparks  or  fire  emit- 
ted from  one  of  the  engines  of  the  Kansas 
Oily  Soatbem  Railway  Company.  Therefore, 
hefore  you  can  find  a  verdict  in  favor  of 
plaintiff,  yon  must  find  that  the  fire  was  start- 
ed in  that  way.  Even  if  you  should  believe 
that  the  fire  was  started  from  some  locomo- 
tive, yet.  If  It  was  not  from  one  of  the  en- 
tdnes  .of  tbe  Kansas  City  Southern,  plaintiff 
is  not  entitled  to  recover.  (2)  You  are  In- 
structed that  it  Is  charged  that  the  fire  In  this 
case  was  started  from  sparks  of  fire  emitted 
from  a  locomotive  engine  belonging  to  the 
Kansas  City  Southern  Railway  Company. 
Before,  under  any  circumstances,  the  plaintiff 
Is  entitled  to  a  verdict  at  your  hands,  you 
must  find  tbat  the  fire  was  actually  so  started. 
If  it  was  started  in  any  other  way,  then  the 
plaintiff  is  not  entitled  to  recover,'  and  your 
verdict  should  be  for  the  defendant.  (3)  Ton 
are  Instracted  that  It  Is  your  duty  to  try  this 
case  and  to  decide  it  precisely  as  you  would 
»  case  between  two  Individuals.  The  fact 
that  tbe  defendant  Is  a  railway  company 
should  inatce  no  difference  whatever  with  the 
Jnry.  Yon  should  base  yoar  finding  solely  on 
tbe  testimony  of  the  witnesses,  the  facts  and 
'ircumstances  In  evidence,  and  the  inferences 
to  be  drawn  therefrom,  without  regard  to 
irbo  Is  plaintiff  or  who  is  defendant.  In  ar- 
riving at  your  verdict,  all  of  the  Instructions, 
though  read  to  you  by  opposing  counsel, 
should  be  considered  together,  for  all  of  them 
an?  the  court's  instructions,  and  declare  to 
you  the  law  by  wblch  you  are  to  be  governed." 
With  tbe  exception  of  other  formal  Instruc- 
tions as  to  tbe  number  of  Jurors  who  were 
authorized  to  return  a  verdict  and  the  form 
of  the  verdict,  the  instructions  herein  were 
the  only  ones  given  by  the  court.  Tbe  cause 
was  submitted  to  tbe  Jury  upon  the  evidence 


and  the  instructions  of  the  court,  and  they 
returned  a  verdict  finding  the  issues  for  the 
defendant.  A  timely  motion  was  filed  by  the 
plaintiff  to  set  aside  the  verdict  and  praying 
that  a  new  trial  might  be  granted,  which  was 
by  the  court  taken  up  and  overruled.  From 
the  Judgment  of  the  trial  court  rendered  upon 
the  verdict  returned  by  the  Jury,  the  plaintiff 
in  due  time  and  proper  form  prosecuted  Its 
appeal  to  this  court,  and  the  record  Is  now  be- 
fore us  for  consideration. 

1.  N.  Watson,  for  appellant.  Cyrus  Crane 
and  S.  W.  Sawyer,  for  respondent. 

FOX,  P.  J.  (after  stating  the  facts  as 
above).  The  record  in  this  cause  presents 
but  one  proposition  for  our  consideration; 
that  Is,  whether  or  not,  the  appellant  having 
tried  this  cause  uiwn  a  certain  theory,  it  Is 
in  a  position  to  ask  for  a  reversal  of  this 
Judgment,  predicated  upon  a  theory  which 
was  never  suggested  during  the  progress  of 
the  trial. 

We  have  carefully  examined  the  disclosures 
of  the  record  as  to  what  occurred  during  the 
trial  of  this  cause,  and  it  is  manifest  from 
such  record  that  this  cause  was  tried  by  the 
plaintiff  upon  the  theory  that  the  fire  which 
destroyed  Its  brick  plant  emanated  from 
sparks  emitted  from  an  engine  attached  to 
one  of  the  freight  trains  of  the  defendant, 
and  at  the  time  was  being  operated  by  the 
employes  of  the  defendant  upon  its  tracks 
which  passed  by  tbe  brick  plant.  That  this  is 
the  theory  Is  made  manifest  by  the  testimony 
Introduced  by  the  plaintiff,  all  of  which  la 
emphasized  by  asking  but  one'  Instruction 
predicated  upon  the  theory  as  herein  sug- 
gested. The  only  testimony  offered  by  the 
plaintiff  which  reasonably  points  to  the  origin 
of  the  fire  was  that  of  witness  Trapp.  His 
testimony  was  that  this  fire  occurred  between 
10  and  11  o'clock,  that  there  was  a  freight 
train  drawn  by  an  engine  passed  by  this  plant 
over  the  tracks  of  the  Kansas  City  Southern 
Railway  Company,  that  he  saw  sparks  and 
cinders  emitted  from  such  engine,  and  very 
shortly  thereafter  the  fire  broke  out  In  the 
brick  plant  of  the  plaintiff.  While  this  wit- 
ness was  unable  to  tell  the  name  Inscribed 
upon  the  engine  or  the  number  of  the  engine, 
he  did  say  that  be  noticed  the  Kansas  City 
Southern  and  did  not  know  of  any  other 
trains  running  over  the  tradis.  Witness  A. 
B.  McBeth  testified  for  the  plaintiff  that 
trains  frequently  passed  by  this  brick  plant 
during  the  day,  but,  referring  to  the  morning 
of  this  fire  he  said:  "I  cannot  say  whether  I 
saw  any  freight  trains  passing  except  thu 
Kansas  City  Southern."  And  he  further  tes- 
tified that  he  was  unable  to  call  to  mind  any 
freight  train  passing  that  morning  except  the 
Kansas  City  Southern.  John  W.  Taylor,  a 
witness  for  the  plaintiff,  while  he  was  not 
there  at  the  time  of  the  fire,  was  familiar 
with  the  operation  of  the  trains  passing  the 
brick  plant  of  the  plaintiff  over  the  tracks 
of  the  defendant's  railway,  and  he  says  that 
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the  EaDsag  City  Soutbern  seemed  to  have  a 
regular  time  for  transfer  from  about  10  to 
10:15  fr«»n  the  east  bottoms  to  the  west  bot- 
toms. Upon  inquiry  as  to  what  kloA  of  a 
transfer  it  was,  be  answered  that  It  was 
freight,  and,  speaking  of  the  time  that  the 
Kansas  City  Southern  took  charge  of  the  line, 
he  snys  there  was  no  freight  handled  by  any 
other  road.  And  he  further  says  that  that 
transfer  of  freight  by  the  Kansas  City  South- 
em  was  pretty  regular  about  10  o'clock,  and 
had  been  pretty  regular  for  about  a  year  be- 
fore the  fire.  He  further  stated  that  there 
was  a  regular  transfer  of  freight  every  day 
by  the  Kansas  City  Southern.  Witness  Rol)- 
ert  Campbell,  who  was  the  engineer  In  charge 
of  the  engine  and  boiler  room  In  the  plant 
of  the  plaintiff  which  was  destroyed  by  fire, 
testifies  about  a  train  passlug  upgrade  puffing 
very  freely,  and  stated  that  It  was  one  of  the 
usual  trains.  He  further  testified  that  the 
first  fire  be  noticed  was  about  10  minutes  aft- 
er this  train  passed.  His  testimony  is  In 
keeping  with  that  of  Taylor,  who  speaks  of 
the  regular  transfer  of  freight  trains  passing 
tWs  plant  about  10  or  10:15.  It  is  also  in 
harmony  with  Trapp's  testimony  that  this 
was  a  freight  train  and  passed  between  10 
and  11  o'clock,  and  shortly  after  the  passing 
the  fire  occurred  in  the  brick  plant  There  la 
an  entire  absence  of  any  testimony  showing 
the  emission  of  any  sparks  or  cinders,  ex- 
cept the  one  drawing  this  freight  train  that 
witness  Trapp  speaks  about  Taylor  says  that 
no  one  except  the  Kansas  City  Southern  was 
handling  freight,  and  that  they  had  a  regular 
time  for  such  transfers,  and  the  usual  train 
referred  to  by  witness  Campbell  evidently  re- 
ferred to  the  transfer  of  freight  as  mentioned 
by  witness  Taylor. 

But  aside  from  the  testimony  as  offered 
by  the  plaintiff  tending  to  show  that  the 
plaintiff  relied  upon  a  recovery  by  reason  of 
tlie  showing  that  the  fire  emanated  from  an 
engine  actually  operated  by  the  employes  of 
the  defendant  the  Kansas  City  Southern, 
we  hare  such  theory  emphasized  by  the  In- 
struction requested  by  the  plaintiff.  This  In- 
struction told  the  jury  substantially  that  If 
they  found  that  the  plaintiff  was  the  owner 
of  the  property  described  In  evidence,  and 
that  such  property  was  destroyed  by  fire  com- 
municated from  an  engine  operated  by  de- 
fendant upon  Its  road,  in  passing  said  place, 
provided  you  find  such  property  was  destroy- 
ed by  a  fire  communicated  from  an  engine 
operated  by  defendant  upon  Its  road  in  pass- 
ing the  property  of  plaintiff  in  controversy, 
then  you  are  instructed  that  the  defendant 
is  liable.  We  are  of  the  opinion  that  this 
instruction  settled  this  proposition  beyond  ail 
controversy.  That  this  cause  was  submitted 
to  the  Jury  upon  the  theory  on  the  part  of 
the  plaintiff  that  If  It  was  entitled  to  re- 
cover at  all,  it  was  by  reason  of  a  fire  being 
communicated  from  an  engine  which  was 
actually  being  operated  by  the  defendant  up- 
on its  tracks,  which  passed  the  plaintiff's 


plant,  there  seems  to  be  no  room  for  doubt- 
Now,  while  It  may  be  true  that  under  the 
provisions  of  section  lOflO,  Rev.  8t  1899  (Ann. 
St  1906,  p.  915),  the  defendant  could  be  held 
liable  for  damages  occasioned  by  the  escape 
of  fire  from  engines  being  operated  by  other 
railroad  companies,  who  were  permitted  to 
use  the  tracks  of  the  defendant,  yet  we  take 
it  that  the  plaintiff  clearly  indicated  to  the. 
court  by  the  request  of  this  instruction,  the 
grounds  upon  which  it  predicated  a  right  to 
recover,  and  we  are  unwilling  to  say  that  the 
plaintiff  can  convict  the  court  of  error  wheu 
it  simply  followed  the  suggestions  of  the 
plaintiff  and  confined  the  Issues  to  those 
marked  out  by  the  plaintiff's  instruction,  and 
limiting  the  right  to  recover  to  the  Issues 
thus  made  and  pointed  out  by  the  plaintiff. 
In  other  words,  the  plaintiff  should  not  be 
permitted  to  say  to  the  court,  "we  asked  a  re- 
covery upon  the  theory  that  this  fire  originat- 
ed from  an  engine  actually  operated  by  the 
defendant  and  procured  from  the  court  in 
accordance  with  such  request,  a  declaration 
of  law  upon  that  theory,"  with  not  even  the 
slightest  suggestion  that  it  predicates  a  right 
of  recovery  upon  any  other  theory,  and  then, 
after  an  adverse  finding  upon  such  issue,  for 
the  first  time  suggest  In  Its  motion  for  a  new 
trial  that  It  had  a  right  to  recover  upon  an 
entirely  different  theory.  Conceding  for  the 
purimses  of  this  case  that  the  plaintiff,  un- 
der its  petition,  had  a  sufficient  basis  to 
offer  testimony  that  the  fire  which  destroyed 
the  plant  of  the  plaintiff  originated  from 
engines  being  used  by  other  railroad  com- 
panies upon  the  tracks  of  the  defendant,  yet 
In  our  opinion  It  was  Incumbent  upon  the 
plaintiff  to  present  such  theory  to  the  trial 
court  during  the  progress  of  the  trial,  and 
by  appropriate  Instructions  at  the  dose  of 
the  evidence. 

That  learned  counsel  for  plaintiff,  from  the 
filing  of  the  petition  until  the  return  of  the 
verdict  in  this  cause,  never  sought  a  recovery 
for  the  damages  by  reason  of  this  fire  upon 
any  other  theory  than  that  the  fire  originated 
from  one  of  the  engines  actually  operated  by 
defendant.  In  our  opinion  is  too  plain  for 
discussion.  If  there  was  sufficient  evidence 
that  this  fire  originated  from  engines  other 
than  those  operated  by  the  defendant,  how- 
ever upon  defendant's  tracks,  then  It  was 
the  plain  duty  of  the  plaintiff  to  request  the 
court  to  submit  that  theory  to  the  Jury,  and 
having  failed  to  do  so,  but  requesting  a  dec- 
laration of  law  which  defined  and  limited  its 
right  of  recovery  to  one  single  theory,  then  In 
our  Judgment  the  plaintiff  Is  in  no  position  to 
urge  that  the  court  committed  error  in  giv- 
ing the  Instructions  requested  by  the  defend- 
ant which  were  simply  counter  Instructions 
limiting  the  right  of  recovery  to  the  theory 
as  suggested  by  the  Instruction  givoi  for  the 
plaintiff. 

The  proposition  confronting  us  upon  this 
appeal  Is  no  longer  an  open  one  In  this  state. 
It  has  repeatedly  been  announced  bj  this 
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court  tbat  the  case  reyiewed  by  the  aiq>ellate 
ronrt  will  be  reviewed  npon  the  theory  adopt- 
ed by  the  parties  In  the  trial  of  the  cause, 
mod,  as  was  eald  by  this  court  In  Hill  t.  Drug 
Co,  140  Mo.,  loc.  dt  439,  41  S.  W.  910:     "It 
on  now  be  annoiinced  as  the  fixed  policy  of 
our  practice  that  parties  litigant  will  be  con- 
fined to  the  course  of  action  they  have  adopt- 
ed ttaroagboat  the  progress  of  the  trial,  even 
rhoogh  that  action  be  Inconsistent  with  the 
coorae  to  hare  been  pursued  as  Indicated  by 
the  pleadings  on  file"    Again,  it  was  said  in 
Campbell   ▼.  St.   Louis  &  Suburban  Ry.  Co., 
173  Sla  161.  75  S.  W.  86:    "Both  parties  tried 
the  case  on  the  theory  tbat  It  was  necessary 
tor  the  plalntlirs  to  show  that  the  defendant 
had  agreed  to  be  bound  by  the  ordinances  of 
ihe  city  governing  the  running  of  street  cars 
twfore  It  could  be  held  liable  for  a  violation 
of  the  same.     Therefore,  whether  tbat  is  a 
correct  theory  or  not,  neither  party  is  In  a  po- 
sition to  qnestlon  it  in  this  case."    O^e  St 
Louis  Court  of  Appeals,  In  Glaser  v.  Roths- 
child, 106  Mo.   A.pp.   418,  80  S.  W.  332,  thus 
Slated  the  rule   upon  this  proposition:    "Ap- 
pellant, in  bis  brief  on  motion  for  rehearing, 
contends  that,  notwithstanding  plalntifF  was 
on  the  premises  of  respondent  as  a  mere  li- 
censee wtien   bnxt,   yet  by  virtue  of  section 
6435.  Rev.   St.    1889   (Ann.  St  1906,  p.  3218), 
it  was  the   duty    of   respondent  to  surround 
tlie  wellhole   into   which  appellant  fell  with 
strong  guard  rails.     This  statute  was  not  re- 
lied on  at  tiie  trial,  but  the  cause  was  tried 
by  the  appellant  on  the  theory  that  respond- 
ent was  guilty   of   negligence  as  at  common 
law.    BavinK  tried  the  case  on  that  theory, 
appellant  cannot  sliift  his  position  on  appeal 
by  calling  to  bis  aid  a  statute  which  he  nei- 
cber  qieclflcally  pleaded  or  relied  on  at  the 
ttiai"    In  Hamilton  v.  Kansas  City  Southern 
Ry.  Cot,  123  Mo.  App.  619,  100  S.  W.  671,  the 
Kansas  City  Court  of  Appeals  had  In  hand  a 
case  in  wbicb  plaintUT  charged- that  he  re- 
cdred  a  fall  from  the  top  of  a  car  and  claim- 
ed that  it  was  caused  by  the  defendant's  neg- 
Bgeoce  In  furnishing  a  defective  brake.    The 
trial  in  the  lower  court  proceeded  upon  that 
theory.    The    plaintUT   filled  of  a  recovery. 
However,  afterwards  it  was  urged  that  he 
had  a  cause  of  action  under  the  federal  safety 
jppllance  act.     Tbat  court,  In  treathig  of  that 
pnqMrition,  thus  very  clearly  and  correctly 
Mtted  the  law:     "It  Is  a  part  of  plaintiffs 
eontenUon  now  tbat  be  has  a  case  under  an 
icf  of  Congress  known  as  the  'Federal  Safety 
Appliance  Act.'     He  claims  that  though  that 
Mitnte  was  not,  to  terms,  pleaded,  and  that 
Oowb  tbe  petition   was  not  drawn  with  a 
new  to  tbat  act,  yet  It  sets  forth  facts  which 
/Uriy  put  tbe  case  -witbln  that  statute.    It 
k  eaoagh  to  say  of  this  contention  that  no 


case  was  attempted  to  be  made  under  that 
statute,  that  no  issue  was  submitted  to  the 
Jury  in  respect  thereto,  and,  so  far  as  the 
record  shows,  there  was  no  thought  prior  to 
or  at  the  trial  of  malctng  a  case  under  that 
statute.  It  Is  familiar  practice  that  the  ap- 
I>ellate  courts  of  this  state  refuse  to  permit 
the  parties  to  try  any  other  case  on  appeal 
than  that  heard  and  determined  in  the  trial 
court" 

We  see  no  necessity  for  pursuing  this  sub- 
ject further.  The  doctrine  is  firmly  settled 
by  tbe  appellate  courts  of  this  state  that  they 
will  simply  review  the  case  upon  the  theory 
upon  which  it  was  tried  in  the  lower  court 
Emphasizing  how  closely  this  court  adheres 
to  this  rule,  we  direct  attention  to  the  case 
at  Hilz  V.  The  Missouri  Pacific  Ry.  Co.,  101 
Mo.  36,  13  S.  W.  946.  In  that  case  It  was 
urged  in  this  court  that  an  issue  to  which 
the  evidence  and  instructions  were  directed 
was  not  in  fact  properly  made  an  issue.  The 
court  in  disposing  of  that  complaint  used  this 
language:  "Tbe  cause  having  been  so  tried, 
both  parties,  by  the  evidence  and  instructions 
having  treated  the  Issue  as  properly  made, 
both  parties  having  asked  its  determination 
and  submission  to  the  Jury,  the  objection  that 
there  was  no  such  issue,  we  think,  cannot 
now  be  made"— citing  Bettes  v.  Magoon,  85 
Mo.  580;  Thorpe  v.  Railroad,  89  Mo.  650,  2 
S.  W.  3,  58  Am.  Rep.  120;  Loomis  v.  Rail- 
road, 17  Mo.  App.  340.  If  the  adjudications 
as  heretofore  indicated  are  to  be  longer  recog- 
nized as  correct  rules  for  the  guidance  of  the 
courts  of  this  country,  then  we  see  no  escape 
from  the  conclusion  that  the  plaintiff  in  the 
trial  court  predicated  its  right  of  recovery 
upon  the  theory  that  the  fire  was  set  out  by  a 
Kansas  City  Southern  engine,  and  that  it 
would  be  manifestly  erroneous,  as  well  as 
unjust  to  sustain  plaintlfTs  contention  that 
this  cause  should  be  reversed,  and  a  new  trial 
granted,  for  the  reason  that  the  cause  might 
have  been  tried  upon  some  other  theory  in 
the  lower  court.  There  was  no  error  in  the 
instructions  complained  of  given  at  the  re- 
quest of  the  defendant  As  before  stated, 
they  were  simply  counter  Instructions  to  the 
one  requested  by  the  plaintiff,  which  was 
given,  and  confined  and  limited  the  recovery 
to  the  issue  as  pointed  out  by  the  plaintiff  in 
Its  instruction.  The  plaintiff,  by  its  instruc- 
tion No.  1,  plainly  marked  out  tbe  theory  up- 
on which  it  sought  a  recovery  as  against 
this  defendant,  and  by  that  theory  It  must 
stand  or  fall  in  this  court. 

We  have  given  expression  to  our  views 
upon  the  only  proposition  confronting  us  as 
disclosed  by  the  record,  which  results  in  tbe 
conclusion  that  the  Judgment  of  tbe  trial 
court  should  be  affirmed,  and  It  Is  so  ordered 
All  concur. 
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HUDDLBSTON  t.  STATE. 
(Court  of  Criminal  Appeal  of  Texas.    Jane  24, 

1.  JUBT  —  IlfPANELINQ  —  OONaTITUTIONAI.ITY 

OF  Statute. 

The  act  of  the  Thirtieth  Legislature  (Laws 
1907,  p.  209,  c.  139)  relating  to  the  manner  of 
summoning  and  impaneling  grand  and  petit  ju- 
ries in  a  county  including  a  city  or  cities  of 
20,000  inhabitants  is  constitutional. 

2.  Homicide  —  Tbial  —  iNaTBUonoRS— Self- 
Defense. 

In  a  murder  case,  where  the  evidence  show- 
ed that  decedent  had  made  numerous  threats 
against  accused,  a  charge  that  every  person  is 
permitted  by  law  to  defend  himself  against  any 
unlawful  attack  reasonably  threatening  injury 
to  his  person,  and  is  justified  in  using  all  the 
necessary  and  reasonable  force  to  defend  him- 
self, but  no  more  tiian  the  circumstances  rea- 
sonably indicate  to  be  necessary,  is  an  unwar- 
ranted limitation  on  the  right  of  self-defense, 
since,  if  decedent  was  in  the  act  of  making  an 
assault  with  a  deadly  weapon  following  the  num- 
erous threats,  the  law  would  presume  that  it 
was  his  intention  to  kill  accused,  and  accused 
would  have  the  right  to  use  the  most  effective 
means  at  band  to  prevent  death,  or  what  he 
believed  might  end  in  death,  at  the  bands  of 
decedent  by  the  use  of  the  weapon. 

[Ed.  Note.— For  cases  in  point,  see  (3ent.  Dig. 
vol.  26,  Homicide,  S§  614-632]. 

3.  Same  —  Manslauohteb  —  Pbovocation — 
Adequate  Cause. 

In  a  murder  case,  there  was  evidence  that 
decedent  had  assaulted  accused  with  an  ax  han- 
dle an  hour  and  a  half  before  the  homicide,  and 
that  subsequently  accused  had  been  warned  that 
decedent  was  coming  with  a  gun,  and  while  go- 
ing home  he  met  decedent,  who  reached  for  his 
gun,  upon  which  accused  killed  him.  The  court 
charged,  on  manslaughter,  that  an  assault  and 
battery  by  decedent  causing  pain  and  bloodshed 
is  deemed  adequate  cause  in  law.  Held,  that  in 
view  of  another  charge  given,  that  the  provoca- 
tion must  arise  at  the  time  of  the  killing,,  the 
charge  was  confusing,  since  it  selected  a  single 
example  of  adequate  cause,  and  excluded  the  oth- 
er facts  and  circumstances  in  evidence,  which 
may  have  been  sufiScient  to  constitute  adequate 
cause,  and  since,  in  order  to  constitute  the  as- 
sault adequate  cause,  either  other  circumstances 
should  have  been  included  from  which  it  might 
appear  that  the  assault  was  brought  prominent- 
ly to  accused's  mind  at  the  time  of  the  homicide, 
so  as  to  constitute  it  former  provocation,  or  a 
charge  upon  cooling  time  should  have  been  given. 

4.  Same. 

In  a  murder  case,  a  charge  that  the  law 
provides  that  the  provocation  causing  sudden 
passion  must  arise  at  the  time  of  the  killing, 
and  that  in  determining  the  adequacy  of  the 
provocation  all  the  facts  and  circumstances  in 
evidence  should  be  considered,  and  if  by  reason 
thereof  accused's  mind  at  the  time  of  the  homi- 
cide was  incapable  of  cool  reflection,  and  the 
facta  and  circumstances  were  suflicient  to  pro- 
duce such  state  of  mind  in  a  person  of  ordinary 
temper,  then  the  proof  as  to  the  siifficiency  of 
the  provocation  satisfies  the  requirements  of 
the  law,  and  so  the  jury  should  consider  the 
facts  and  circumstances  in  evidence  in  determin- 
ing the  condition  of  accused's  mind  at  the  time 
of  the  killing  and  the  adequacy  of  the  cause  pro- 
ducing such  condition,  was  confusing,  in  view 
of  a  charge  given  that  an  assault  and  battery 
causing  pain  and  bloodshed  is  adequate  cause 
for  manslaughter,  where  the  assault  claimed  as 
provocation  took  place  an  hour  and  a  half  be- 
fore the  killing. 

5.  Ckimiwai,   Law  —  Instbuctions— Shiftino 
Burden  of  Pboof. 

In  a  murder  case,  a  charge  that  if  the  jury 
believe  beyond  a  reasonable  doubt  that,  a  snort 


time  prior  to  the  alleged  killing  of  decedent  by- 
accused,  decedent  had  assaulted  accused,  and 
that  decedent  abandoned  the  assault  as  far  as 
he  could,  and  accused  then,  under  the  immediate 
influence  of  sudden  passion,  which  was  produced 
by  the  assault,  killed  deceased,  and  if  they  find 
beyond  a  reasonable  doubt  that  accused  was  not 
acting  in  self-defense,  then  he  would  be  guilty 
only  of  manslaughter,  was  erroneous,  as  pla- 
cing the  burden  of  accused  to  prove  that  dereas- 
ed  had  attacked  him  and  that  he  had  killed  de- 
ceased in  the  heat  of  sudden  passion,  and  turn- 
ing the  reasonable  doubt  against  accused. 

6.  Homicide— iNSTEucTiONa. 

The  charge  with  reference  to  the  abandon- 
ment of  the  difficulty  by  decedent  was  error, 
as  a  limitation  on  the  theory  of  manKlauchter, 
since,  whether  he  abandoned  the  difficulty  or 
not,  the  adequate  cause  would  be  the  same. 

7.  Cbiminal   Law— Evidbnoe— Pubpose  and 
Effect— INBTBUCTIONS. 

In  a  murder  case,  where  the  question 
of  self-defense  was  involved,  uncommunicated 
threats  of  decedent  against  accused  were  admis- 
sible to  show  whether  or  not  decedent  began  the 
attack  that  ended  in  the  homicide,  and  a  cbarg;e 
limiting  their  effect  to  an  ascertainment  of  the 
condition  of  decedent's  mind  at  the  time  of  the 
homicide  was  erroneous. 

8.  HOUICIDE— COMMXJITICATBD    THBEATS. 

If  threats  alleged  to  have  been  made  by  one 
person  against  another  are  communicated  to 
the  other,  though  not  true,  and  he  believes  them, 
and  that  the  person  made  them,  he  will  be  jus- 
tified in  acting  the  same  as  if  they  had  been  in 
fact  made. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §{  160-163.] 

Appeal  from  District  Court,  McLennan 
County;    Sam  R.  Scott,  Judge. 

B.  W.  Huddleston  was  convicted  of  murder 
In  the  second  degree,  and  be  appeals.  Re- 
versed and  remanded. 

Taylor  &  Gallagher,  for  appellant  F.  J. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  waa  convict- 
ed of  murder  In  the  second  degree ;  his  pun- 
ishment being  assessed  at  five  years'  confine- 
ment In  tbe  penitentiary. 

The  first  question  suggested  for  revision  Is 
the  alleged  unconstitutionality  of  the  act  of 
the  Thirtieth  Legislature  (Laws  1907,  p.  269, 
c.  139)  In  regard  to  tbe  manner  of  summon- 
ing and  impaneling  grand  and  petit  Juries  in 
a  county  including  a  city  or  cities  of  20,000 
Inhabitants.  This  question  was  decided  ad- 
versely to  appellant  In  tbe  case  of  Bob  Smith 
V.  State  (decided  at  the  present  term)  113  S. 
W.  289.       . 

The  facts  show:  That  there  bad  been  trou- 
ble between  appellant  and  deceased  (Thomp- 
son) a  few  days  prior  to  the  homicide,  and 
that  on  the  day  of,  and  about  1%  hours  prior 
to,  the  killing  deceased  bad  attacked  appel- 
lant wltb  an  as  handle  and  Inflicted  painful 
chastisement.  This  was  on  the  west  side  of 
the  river,  in  Waco.  At  the  time  of  the  homi- 
cide appellant  was  east  of  tbe  river,  some  dis- 
tance from  where  the  former  trouble  had  oc- 
curred. That  deceased  came  over  in  that 
part  of  town  in  a  buggy  and  was  approach- 
ing In  tbe  direction  of  appellant,  and  as  be 
(deceased)  came  near  him,  appellant's  con- 
tention, under  bla  testimony,  waa  tbat  de- 
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ceased  was  In  the  act  of  procuring  his  gun 
lod  setting  It  in  poeltlon  to  shoot  appellant 
Tbat  before  getting  It  into  actual  shooting 
poslticxi  appellant  flied,  the  wound  resulting 
(atallf.  i^ppellant  testified  that  after  going 
to  East  Waco  be  met  his  nephew,  Jake 
Thompson,  who  told  him  (appellant)  that 
BarUett  had  Informed  him  that  deceased  and 
bis  crowd  were  armed  with  a  gun  on  the  op- 
posite side  of  the  river,  and  were  coming 
across,  and  stated  to  appellant  tbat  be  had 
better  go  home.  Appellant  further  testified 
tbat  he  started  to  the  wagon  yard  to  go 
bome,  and  that  when  he  had  wallied  about 
three  steps  on  Elm  street  his  attention  was 
ailed  to  deceased  (Thompson),  and  looking 
around  he  "saw  Thompson  throw  the  lines  to 
bis  wife  and  start  for  bis  gun."  Tbat  de- 
ceased (Thompson)  got  hold  of  bis  gun,  and 
got  it  with  the  muzzle  up  nearly  to  the  top 
of  the  dashboard,  and  that  he  belieTCd,  from 
an  the  preceding  circumstances,  which  are 
mnecessaiy  bare  to  repeat,  tbat  deceased 
was  getting  his  gun  for  the  purpose  of  shoot- 
ing, and  that  he  shot  the  deceased  to  avoid 
being  himself  shot 
{  Upon  this  state  of  case  the  court  charged 

the  jury  as  follows:  "Every  person  is  permit- 
ted by  law  to  defend  himself  against  any  an- 
lawfol  attack  reasonably  threatening  Injury 
to  bis  person,  and  is  Justified  in  using  all  the 
necessary  and  reasonable  force  to  defend  bim- 
self,  bat  no  more  than  the  circumstances  rea- 
sonably Indicate  to  be  necessary."  Error  Is 
assigned,  in  that  the  charge  was  an  Illegal 
limitation  on  the  right  of  self-defense,  and 
had  a  tendency  to  impress  the  Jury  with  the 
belief  that  the  court  thought  appellant  had 
used  more  force  than  was  necessary,  and  that 
he  sbonid  have  resorted  to  other  means  of 
defense  before  shooting.  If  deceased  was  In 
the  act  of  making  an  assault  with  a  deadly 
weapon,  following  the  numerous  threats,  tes- 
tified to,  by  the  deceased,  the  law  would  pre- 
«Dnie  that  It  was  the  intention  of  deceased  to 
kill  appellant,  and  the  court  so  charged  the 
jary  in  another  portion  of  the  charge.  This 
being  the  case,  appellant  bad  the  right  to  use 
tbe  most  elFeetlTe  means  at  hand  to  prevent 
death,  or  what  be  believed  might  end  in 
death,  at  the  hands  of  tbe  deceased  by  tbe 
iBe  of  tbe  gan.  We  are  of  opinion  this 
iras  a  limitation  on  tbe  right  of  self-detense 
Rot  warranted  by  the  facts.  See  Scott  v. 
Sute,  46  Tex.  Cr.  B.  305,  81  S.  W.  951 :  Cren- 
Jbaw  T.  State  (Tex.  Cr.  App.)  85  S.  W.  1148; 
Keiley  v.  State,  43  Tex.  Cr.  R.  40,  62  8.  W. 
917.  In  Scott's  Case,  supra,  tbe  opinion  uses 
ibis  language:  "Both  parties  used  guns,  which 
sere  evidently  deadly  weapons,  from  the 
Tety  beginning,  and  the  question  of  excessive 
force  Is  not  in  the  case.  We  are  not  prepared 
to  say.  this  issue  not  being  in  the  case,  that 
a  cbarge  thereon  might  not  have  Injuriously 
affected  appellant.  The  Jury  may  have  con- 
^dered  that  in  tbe  opinion  of  the  court  there 
?as  testimony  somewhere,  from  some  of  tbe 
vitoeases,  showing  that  appellant  used  more 
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force  than  was  really  necessary,  althongb  he 
might  have  been  authorized  to  use  some  force 
for  bis  protection.  It,  Indeed,  be  was  au- 
thorized to  use  any  force,  in  our  opinion  be 
was  authorized  to  use  all  tbe  force  which  tbe 
evidence  shows  he  did  use."  The  Cases  of 
Crenshaw  and  Keliey  are  to  tbe  same  effect, 
and  not  only  so,  but  hold  that  where  the  as- 
sault or  attempted  assault  is  with  a  deadly 
weapon,  the  assaulted  party  is  entitled,  not 
only  to  shoot,  but  to  continue  to  shoot  until 
all  danger  is  past. 

This  portion  of  tbe  court's  cbarge  on  man- 
slaughter is  criticised:  "The  following  Is 
deemed  adequate  cause  in  law:  An  assault 
and  battery  by  deceased,  causing  pain  and 
bloodshed."  This  is  given  in  tbe  case  with 
the  statutory  definition  of  manslaughter,  In 
regard  to  adequate  cause  and  sudden  passion 
and  provocation,  etc.  It  is  contended  this 
cbarge  Is  erroneous,  because  it  requires  the 
assault  and  battery  shall  produce  both  paiu 
and  bloodshed,  while  tbe  statute  limits  as- 
sault and  battery  by  deceased  to  one  causing 
pain  or  bloodshed;  and  it  is  further  con- 
tended that  the  charge  is  erroneous  in  select- 
ing out  this  single  example  of  adequate 
cause  and  giving  It  to  tbe  Jury,  to  tbe  exclu- 
sion of  other  facts  and  circumstances  in 
evidence,  which,  singly  or  collectively,  may 
have  been  sufflclent  to  constitute  adequate 
cause.  As  before  stated,  about  an  hour  and 
a  half  prior  to  the  killing  deceased  (Thomp- 
son) made  rather  a  vigorous  assault  on  appel- 
lant with  an  ax  handle.  Tbe  deceased  had 
also  assaulted  appellant  with  bis  fist  on  Sat- 
urday precedlng'the  killing,  which  occurred  on 
Monday.  On  Sunday  preceding  the  killing 
appellant  bad  been  Informed  of  threats  made 
by  deceased  against  him.  He  had  a  few 
moments  before  the  homicide  been  Informed 
that  tbe  deceased  and  his  crowd,  as  the  wit- 
nesses called  them,  had  a  gun  with  them  on 
tbe  other  side  of  tbe  river,  and  were  coming 
across,  and  advised  appellant  that  be  had 
better  go  home.  Appellant  was  still  suffer- 
ing from  the  wound  inflicted  by  the  ax  han- 
dle. He  (appellant)  started  to  go  home,  and 
when  bis  attention  was  called  to  the  deceased 
be  looked  around  and  snw  deceased  throw 
the  lines  to  his  wife  and  start  for  bis  gun. 
Deceased  got  hold  of  his  gun,  and  got  it  with 
tbe  muzzle  nearly  up  to  tbe  top  of  tbe  dash- 
board. The  wife  of  deceased  was  with  him 
in  the  buggy,  and  threw  herself  in  front  of 
deceased,  and  when  she  got  out  of  tbe  way 
appellant  raised  bis  gun  suddenly  and  fired. 
Deceased  held  onto  his  gun  until  appellant 
fired  the  second  shot  which  Immediately  fol- 
lowed tbe  first  Appellant's  contention  is 
that  he  was  excited  when  he  saw  deceased, 
and  that  all  tbe  circumstances  preceding  his 
last  meeting  Impressed  him  that  when  deceas- 
ed reached  for  his  gun  he  was  going  to  shoot 
and  that  be  shot  to  prevent  deceased  from 
shooting  bim.  This  character  of  charge  has 
been  held  vicious  by  the  decisions  since  Fos- 
ter V.   State,  8  Tex.  App.  24&     See,  also, 
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Tickle  y.  State,  6  Tex.  App.  623;  Hill  r. 
State,  8  Tex.  App.  142;  Clillders  T.  State. 
33  Tex.  Cr.  B.  609,  27  S.  W.  183;  Williams 
T.  State,  15  Tex.  App.  617;  High  T.  State, 
26  Tex.  App.  646,  10  S.  W.  238,  8  Am.  St 
Eep.  488 ;  Splvey  v.  State,  30  Tex.  App.  343, 
17  S.  W.  646;  Bagley  v.  State  (Tex.  Cr.  App.) 
103  S.  W.  875;  Hardy  v.  State  (Tex.  Cr. 
App.)  37  S.  W.  737;  Cochran  t.  State,  28 
Tex.  App.  429,  13  S.  W.  651;  Bracken  y. 
State,  29  Tex.  App.  367,  16  S.  W.  192;  Keith 
y.  State  (Tex.  Cr.  App.)  94  S.  W.  1046;  Lun- 
dy  V.  State  (Tex.  Cr.  App.)  87  S.  W.  352. 

In  order  to  make  adequate  cause  from  the 
assault  with  the  ax  handle.  It  haying  oc- 
curred 1%  hours  before  the  homicide,  either 
other  circumstances  should  have  occurred  so 
as  to  bring  prominently  in  the  mind  of  appel- 
lant said  assault,  or  the  charge  upon  cooling 
time  should  have  been  glyen.  The  court  se- 
lected one  particular  fact  as  a  basis  for  man- 
slaughter, and  yet  charged  tlie  jury  that  the 
provocation  must  arise  at  the  time  of  the 
killing.  This  occurred  an  hour  and  a  half  be- 
fore the  homicide.  To  say  the  least  of  it, 
this  charge  was  yery  confusing.  An  assault 
causing  pain  or  bloodshed  an  hour  and  a 
half  before  the  killing  could  not  have  arisen 
at  the  time  of  the  killing,  and  the  court 
charged  the  Jury  that  the  provocation  must 
arise  at  the  time  of  the  killing,  ahd  failed  to 
charge  the  lavr  of  cooling  time.  There  were 
circumstances,  viewed  In  the  light  of  past 
transactions,  at  the  time  of  the  shooting,  cal- 
culated to  arouse  sudden  passion,  such  as 
anger,  rage,  sudden  resentment,  or  terror, 
rendering  the  mind  for  the  time  incapable  of 
cool  reflection.  At  least  the  fftcts  were  there, 
and  testified  by  the  witnesses.  However,  the 
court  charged  in  a  general  way  that,  al- 
though the  law  provides  that  provocation 
causing  sudden  passion  must  arise  at  the 
time  of  the  killing,  and  it  is  the  duty,  in 
determining  the  adequacy  of  the  provocation, 
to  consider  in  connection  therewith  all  the 
facts  and  circumstances  In  evidence  in  the 
ease,  and  if  by  reason  thereof  the  defendant's 
mind  at  the  time  of  the  homicide  was  Incap- 
able of  cool  reflection,  and  that  said  facts 
and  circumstances  were  sufficient  to  produce 
such  state  of  mind  in  a  person  of  ordinary 
temper,  then  the  proof  as  to  the  sufficiency 
of  the  provocation  satisfles  the  requirements 
of  the  law,  and  so  they  would  consider  the 
facts  and  circumstances  in  evidence  in  de- 
termining the  condition  of  appellant's  mind 
at  the  time  of  the  killing,  and  the  adequacy 
of  the  cause  producing  such  condition.  In 
view  of  the  previous  charge  given,  and  the 
further  fact  that  the  court  Instructed  the 
Jury  that  the  provocation  must  arise  at  the 
time  of  the  commission  of  the  offense,  and 
that  the  passion  Is  not  the  result  of  former 
provocation,  this  latter  charge  was  rather 
confusing  than  otherwise.  Upon  another 
trial  a  charge  should  be  so  framed  as  not 
to  confine  the  attack  by  deceased  upon  appel- 
lant with  an  ax  handle  an  hour  and  a  half 


before  the  killing  as  a  provocation  occurring 
at  the  time,  and  cutting  off  their  considera- 
tion of  one  of  the  producing  causes,  whicli 
was  one  of  former  provocation. 

The  court  gave  the  following  charge:  "If 
you  believe  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt  that,  a  short  time 
prior  to  the  alleged  killing  of  the  deceased 
by  the  defendant,  the  deceased  had  assault- 
ed the  defendant,  and  you  further  find  the  de- 
ceased abandoned  said  assault  and  had  quit- 
ted the  combat,  as  far  as  he  could,  and  you 
find  that,  the  defendant  then  under  the  im- 
mediate influence  of  sudden  passion,  wliich 
passion  was  produced  by  the  assault  of  the 
deceased  upon  the  defendant  a  short  time 
prior  to  the  shooting,  the  defendant  fired 
upon  and  killed  the  deceased,  and  you  find 
beyond  a  reasonable  doubt  that  the  defendant 
was  not  acting  in  self-defense  as  herein 
charged,  then  and  in  that  event  the  defend- 
ant would  be  guilty  only  of  mnnslaughtf-'-  ■ 
and  if  you  so  find  you  will  so  say."  We 
believe  this  charge  Is  subject  to  the  crltlclsna 
that  it  required  the  jury  to  find  affirmative- 
ly beyond  a  reasonable  doubt  that  a  short 
time  prior  to  the  killing  deceased  had  as- 
saulted the  defendant,  shifting  the  burden  of 
proof  as  well  as  the  reasonable  doubt.  Ap- 
pellant did  not  have  to  prove  beyond  a  rea- 
sonable doubt  that  the  deceased  had  attack- 
ed him  with  the  ax  handle.  The  reasonable 
doubt  is  resolved  in  appellant's  favor;  and 
they  were  further  required  by  this  charge. 
In  order  to  mitigate  the  homicide  to  man- 
slaughter, to  affirmatively  find  beyond  a  rea- 
sonable doubt  that  appellant  killed  deceased 
under  the  immediate  influence  of  sudden 
passion  produced  by  previous  assaults.  This 
charge,  it  occurs  to  us,  placed  the  burden  c^ 
proof  on  appellant,  and  ttimed  the  reasonable 
doubt  against  him.  The  accused  is  entitled 
to  the  reasonable  doubt  of  the  existence  of 
criminality  in  regard  to  facts,  when  his  life 
or  his  liberty  Is  sought  at  the  hands  of  a 
Jory. 

We  believe,  also,  that  it  was  error  to 
charge  with  reference  to  abandonment  of  the 
difficulty  by  the  deceased.  It  would  make  no 
difference,  under  the  facts  of  this  case  in 
regard  to  abandonment  of  the  difficulty,  as  to 
whether  deceased  had  abandoned  the  difficul- 
ty or  not  There  had  been  a  difficulty,  and 
It  seems  to  have  been  brought  on  and  car- 
ried to  its  final  result  by  the  deceased.  Pain- 
ful wounds  had  been  inflicted  by  deceased, 
nnd  there  was  testimony  tending  to  show  that 
deceased  had  not  abandoned  it  or  quit  his 
purpose  of  inflicting  serious  bodily  Injury  on 
appellant  He  had  armed  himself  with  a 
gun  and  went  In  the  direction  appellant  had 
gone,  and  the  testimony  raises  the  issue  that 
he  was  following  appellant  at  the  time  they 
met  What  the  previous  difficulty  had  to  do 
with  the  case  on  the  question  of  abandon- 
ment we  do  not  exactly  comprehend.  The 
question  of  adequate  cause  and  passion  turn- 
ed npon  the  facts,  part  of  which  hinged  upon 
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tke  prerionB  dUBcnlty  and  the  Infliction  of 
tk(  ponUbment  by  deceased  npon  appellant 
THietfaer  he  abandoned  tbe  difficulty  or  not, 
tbe  tdeqnate  cauae  would  be  the  aame.  This 
wu  a  limitation  on  manslaaghter  theory, 
:i3d  In  oar  Judgment  not  warranted  by  the 
air.  On  these  different  propositions,  see 
Melton  T.  State  (Tex.  Or.  App.)  83  S.  W. 
SS;  Green  v.  State  (Tex.  Cr.  App.)  98  S. 
W.  1063 ;  Casey  v.  State  (Tex.  Cr.  App.)  90 
a  W.  1018;  Halsford  y.  State  (decided  Dal- 
las term,  190S)  108  8.  W.  381 ;  Bracken  r. 
>tate,  29  Tex.  App.  367,  16  S.  W.  192 ;  Bon- 
:.er  T.  State,  29  Tex.  App.  230,  16  S.  W.  821 ; 
Hawtbome  t.  State,  28  Tex.  App.  215,  12 
a  W.  608;  Bagley  y.  State  (Tex.  Cr.  App.) 
m  S.  W.  875 :  Splvey  ▼.  SUte,  45  Tex.  Cr. 
B.  486,  77  S.  W.  445. 

In  regard  to  threats  the  court  charged  as 
follows:  "Threats  made  by  a  deceased  per- 
803  against  the  life  of  a  person  accused  of 
tlie  murder  of  such  deceased  person,  while 
Dot  cmnmnnlcated  to  defendant,  may  be 
cmtidered  by  the  ixsry  in  ascertaining  the 
condition  of  the  mind  of  the  deceased  at 
tbe  time  of  the  bomldde."  This  Is  a  charge 
upon  uncommnnlcated  threats.  In  this 
comiectlon  tbe  witness  May  testified  that 
deceased  tame  to  him  Just  before  the  killing 
and  tried  to  get  a  gnn.  The  witness  Barron 
testifled  that  after  the  ax-bandle  assault  de- 
ceased said  be  was  going  to  Ambold's  and 
m  a  gun,  and  would  ran  those  negroes  ofC 
tlie  face  of  tbe  eartb;  that  fae  was  getting 
too  old  to  flgbt  with  his  fists.  Bartlett  tes- 
dfied  that  shortly  before  the  killing  he  saw 
*  Klin  in  deceased's  bnggy.  Deceased  said 
tbat  they  had  had  a  scrap  that  day,  and  that 
be  beard  that  they  were  ganging  up  for  him 
00  tiie  other  side  of  the  river,  and  that  If 
tbcy  showed  fight  be  was  going  to  drop 
tbem;  tbat  when  he  advised  deceased  to 
Tait  until  tbe  cool  of  tbe  evening  and  his 
passion  had  subsided,  and  avoid  trouble,  de- 
ceased said  be  was  going  over  there.  Holt 
testified  that  deceased,  shortly  before  the  klll- 
■Bg,  tried  to  rent  a  gun  from  him,  and  that 
tbe  witness  refnsed  to  rent  him  the  gun  at 
lint  because  deceased  wanted  the  gnn  to 
Fboot  squirrels  and  wanted  buckshot  to 
4ioot  them;  tbat  deceased  afterwards  got 
tbe  gnn.  and  later  actually  got  tbe  buck- 
*l>ot  diella  Costly  testifled  that  after 
tbe  assanit,  before  the  killing,  deceased  in 
>  conversation  with  him  was  very  angry; 
tbat  lie  referred  to  tbe  ax-handle  trouble, 
sod  also  a  fight  before  tbat  with  appellant, 
and  deceased  said  he  was  going  to  get  a  shot- 
;im  and  fix  Hnddleston  (appellant).  The  con- 
KaUe,  Lee  Jenkins,  testified  tbat  a  short 
vhfle  before  tbe  killing  the  deceased  (Thomp- 
Mol  came  by  his  office  in  the  courthouse  and 
•aid.  as  he  passed  by:  "Mr.  Lee,  I'm  going 
out  and  yoti  may  have  to  come  and  get  me." 
Tbere  are  other  witnesses,  to  wit,  Oanor, 
Kiddle,  and  Thompson,  who  testifled  to  facts 
iiiowlag  tbmt  deceased  (Thompson)  had  not 
MB  appetlant  until  at  tbe  time  of  the  homi- 


cide, when  the  deceased  bad  bis  gun  drawn  in 
a  sliooting  position.  Tills  latt^  testimony 
was  from  the  state's  witnesses  mentioned; 
the  theory  of  the  state  being  that  appellant, 
therefore,  began  the  difficulty  at  tbe  time  of 
the  killing.  Other  witnesses  testifled  for  ap- 
pellant, as  did  ap^llant  himself,  substan- 
tlally,  that  deceased  on  sight  of  appellant 
threw  bis  lines  to  bis  wife,  grabbed  his  gun, 
and  attempted  to  get  it  into  a  sihootlng  i)osI- 
tlon,  and  succeeded  in  getting  the  muzzle 
as  high  as  the  dashboard,  at  which  time 
appellant  shot  him. 

The  charge  quoted  Is  the  only  one  given 
in  regard  to  uncommunlcated  threats.  We 
think  this  was  error.  Trotter  y.  State,  37 
Tex.  Cr.  R.  468,  36  8.  W.  280;  Pitts  v.  State, 
29  Tex.  App.  380,  16  S.  W.  189;  Levy  v. 
State,  28  Tex.  App.  208,  12  S.  W.  596,  19  Am. 
St  Rep.  826.  In  Pitts'  Case  It  was  held  tbat 
uncommunlcated  threats  are  mainly  ad- 
missible In  evidence  in  cases  of  doubt  as  to 
who  commenced  the  difficulty.  In  tbe  Levy 
Case  it  was  held  that  uncommunlcated 
threats  were  admissible  and  proper  evidence 
for  the  purpose  of  showing  that  In  all  proba- 
bility the  deceased  made  the  attack,  and  bis 
purpose  in  so  doing.  In  tbe  Trotter  Case 
the  court  charged  the  jury  that  uncommunl- 
cated threats  were  to  be  considered  as  a  cir- 
cumstance tending  to  explain  the  acts  of  the 
deceased  at  the  time  of  the  killing,  and  as 
further  circumstances  tending  to  show 
whether  or  not  deceased  began  the  difficulty 
at  the  time  of  the  killing;  and  It  was  further 
held  that  the  omission  of  this  part  of  the 
charge  would  have  been  enor.  It  will  be 
observed  that  the  court  in  the  charge  given, 
limited  the  effect  of  uncommnnlcated  threats 
to  an  ascertainment  of  the  condition  of  the 
mind  of  the  deceased  at  the  time  of  the  homi- 
cide. Appellant  was  on  trial,  not  the  deceas- 
ed. The  question  of  self-defense  was  in  the 
case,  and  uncommunlcated  threats  were  of 
decided  Importance  in  solving  the  question 
as  to  who  began  this  difficulty.  While 
uncommunlcated  threats  would  not  Justi- 
fy, because  the  appellant  was  not  aware 
of  such  threats,  yet  It  is  a  potent  circum- 
stance to  be  considered  by  the  Jury  as 
to  whether  or  not  deceased  began  the  attack 
that  ended  in  tbe  homicide.  It  was  a  very 
serious  issue  In  the  case  as  to  who  began 
the  difficulty  resulting  In  tbe  homicide.  This 
charge  should  not  have  been  thus  limited. 

Upon  another  trial  the  court  should  also 
Inform  the  Jury  as  to  the  law  in  regard  to 
communicated  threats,  to  t^e  effect  that  if 
they  were  communicated,  although  not  true, 
if  appellant  believed  tbem  true  and  that  de- 
ceased made  them,  he  would  be  equally 
justifiable  as  If  deceased  bad  In  fact  made 
the  threats.  This  Issue  Is  raised  by  the  testi- 
mony, and  the  Jury  should  have  been  prop- 
erly instructed  in  regard  to  it;  for  in  pass- 
ing upon  the  issues  of  the  case,  where  there 
is  a  contradiction  of  the  testimony,  some  of 
which  will  show  tbat  threats  were  not  In 
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fact  made,  yet  If  appellant  was  so  Informed, 
and  believed  the  threats  had  been  made,  be 
was  entitled  to  act  the  same  as  If  they  had 
been  In  fact  made.  Tbe  court  failed  to  in- 
struct the  Jury  In  regard  to  this  phase  of  the 
law. 

There  are  some  other  assigned  errors  in 
the  case  which  we  think  are  hardly  of  sufl- 
cient  importance  to  require  discussion. 

For  those  indicated,  however,  the  Judg- 
ment is  reversed,  and  the  cause  is  remanded. 


SANDERS  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  24, 
190&) 

1.  Homicide— MuBDEB  BY  Poison— Statutes 

— CONSTEUOTION. 

Under  Pen.  Code,  art  77,  providing  that 
one  who  by  laying  poison  where  it  may  be  tak- 
en, and  with  intent  that  it  shall  be  taken,  caus- 
es injury  to  another,  becomes  a  principal,  and 
articles  647-649,  declaring  that  one  causing  the 
death  of  another  by  causing  the  latter,  with  in- 
tent to  murder,  to  take  poison,  shall  be  guilty 
of  murder,  etc.,  one  inducing  another  to  take 
carl)olic  acid  under  the  impression  that  it  is 
medicine,  where  death  results,  is  guilty  of  mur- 
der, and  one  forcing  another,  against  his  will 
to  take  poison,  where  death  results,  is  guilty 
of  murder,  but  one  furnishing  another  with  a 
deadly  poison  at  the  request  of  the  latter,  witli 
knowledge  that  the  latter  intends  to  take  it, 
and  he  does  take  it,  and  denth  ensues,  is  not 
guilty,  where  he  had  no  further  agency  in  the 
transaction.while  if  be  aided  the  latter  in  taking 
the  poison,  as  by  placing  it  in  his  mouth,  he  is 
guilty. 

2.  Suicide— Aiding. 

Since  it  is  not  a  violation  of  law  for  a 
person  to  commit  suicide,  one  furnishing  anoth- 
er  the  means  to  the  commission  of  suicide  vio- 
lates no  law. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Suicide,  t  3.] 

3.  Homicide— Indictment— SuFPiciENCT. 

An  indictment  for  murder,  alleging  that  ac- 
cused administered  poison  to  decedent,  who  swal- 
lowed the  same  and  died  as  a  result  thereof, 
is  fatally  bad  for  failing  to  allege  a  want  of 
knowledge  on  the  part  of  decedent  of  the  nature 
of  the  poison,  or  that  accused  caused  decedent 
in  any  manner,  either  by  force  or  threats,  or 
by  fraud,  to  swallow  the  poison,  and  for  failing 
to  negative  the  idea  that  decedent  voluntarily 
and  freely   took  tbe  poison. 

4.  Same— Instbuctions. 

An  instruction  for  murder  by  poison  that 
if  accused,  intending  to  kill  decedent,  adminis- 
tered to  her  poison,  with  knowledge  that  the 
poison  was  deadly,  and,  if  the  poison  adminis- 
tered caused  death,  accused  was  guilty,  is  in- 
sufficient, because  it  omits  the  essential  elements 
of  njurder  by  .poison,  since  it  does  not  negative 
the  idea  that  decedent  voluntarily  took  the  poi- 
son with  knowledge  of  its  nature. 

5.  Same. 

Where,  on  a  trial  for  murder  b^  poison, 
there  wa^  evidence  that  decedent  committed  sui- 
cide by  poison,  the  failure  to  pive  a  requested 
charge  that,  if  decedent  took  poison  with  Knowl- 
edge that  it  was  poison  and  would  result  in 
hsr  death,  decedent  committed  suicide,  and  a 
verdict  of  not  guilty  must  be  rendered,  though 
accused  was  present  at  the  time  decedent  took 
the  poison  and  urged  her  to  take  it,  and  even 
promised  to  -take  poison  himself  if  she  would 
take  it,  was  rcveniibie  error. 


6.  Witnesses— Impeachment, 

Where,  on  a  trial  for  murder  by  poison, 
the  defense  claimed  that  decedent  committed 
suicide  by  poison,  and  her  father  testified  that 
she  had  always  been  cheerful  and  happy,  the 
refusal  to  permit  accused,  by  way  of  Impeacli- 
ment,  to  ask  him  on  cross-examination  wnettier 
decedent  had  not  previonsly  attempted  suicide 
by  poison,  and  whether  a  physician  had  not  ad- 
vised him  to  watch  decedent,  was  reversible  er- 
ror, for  his  knowledge  that  she  had  sought  to 
take  her  life  contradicted  his  testimony. 

TEd.  Note. — For  ca^es  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  T§  935,  936,  1276,  1277.] 

7.  Same. 

Where,  on  a  trial  for  murder  by  poison, 
the  father  of  decedent  testified  that  on  reaching 
her  body  shortly  after  her  death,  he  found  that 
the  weeds  there  had  been  mashed  down,  and  dis- 
covered various  spots  about  her  face  and  body, 
the  refusal  to  permit  accused,  by  way  of  im- 
peachment, to  show  thfet  the  father,  on  the  morn- 
ing following  the  night  decedent  was  found  dead, 
expressed  his  opinion  that  decedent  had  commit- 
ted suicide,  was  erroneous. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {  1247.] 

8.  Same. 

Statements  made  out  of  court  by  a  witness, 
contradictory  of  statements  made  in  court,  form 
a  basis  for  impeachment,  and  should  go  to  the 
jury  for  the  purpose  of  attacking  the  credibility 
of  the  witness  and  affording  a  criterion  by  which 
the  jury  may  weigh  the  testimony  of  the  wit- 
ness. . 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.   50,  Witnesses,  {  1247.] 

9.  Same. 

Where,  on  a  trial  for  murder  by  poison, 
tbe  father  of  decedent  testified  that  he  discov- 
ered various  spots  about  decedent's  face  and 
body,  the  exclusion  of  evidence,  by  way  of  im- 
peachment, that  on  the  examining  trial  he  testi- 
fied that  be  saw  no  marks  on  the  body  of  de- 
cedent, or  evidence  of  external  violence,  was  re- 
versible error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {f  1252-]^.] 

10.  Homicide— Evidencb—Admissibilitt. 

Where,  on  a  trial  for  murder  by  poison, 
the  theory  of  the  state  was  that  accused  and 
decedent  bad  been  intimate  and  that  accused 
desired  to  be  rid  of  her,  evidence  of  visits  made 
by  decedent  to  the  home  of  accused  in  his  ab- 
sence was  inadniis.sible. 

[EM.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  26,  Homicide,  §§  321,  323.]    . 

Appeal  from  District  Court,  Clay  County; 
J.  W.  Patterson,  .ludge. 

A.  J.  ganders  was  convicted  of  murder,  and 
he  appeals.    Reversed  and  remanded. 

W.  E.  Forgy,  R.  B.  Taylor,  and  Xj.  H.  Mathis, 
for  appellant.  F.  J.  McCord,  Asst.  Atty.  Gen., 
Dayton  Moses,  Dlst  Atty.  33d  Dist.,  and  P.  A. 
Martin,  Dlst  Atty.  .30th  Dist.,  for  the  State. 


DAVIDSON,  P.  J.  The  indictment  con- 
tains three  counts.  It  is  unnecessary  to  men- 
tion the  third  couht,  for  it  was  not  consid- 
ered in  tbe  charge  and  passes  out  of  the  case. 
Tbe  first  count  charges  homicide  by  poison, 
in  that  tbe  deceased  was  induced  to  believe 
that  the  carbolic  acid  administered  was  only 
a  medicine.  Tbe  second  count  charged  as 
follows  (omitting  formal  parts) :  "Did  then  and 
there  unlawfully  and  with  bis  malice  afore- 
thoilght,  wickedly  contriving  and  intending,  to 
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antawfolly  kill  one  Pearl  Baxter  with  poison, 
did  administer  to  and  cause  to  be  taken  by 
tbe  Raid  Pearl  Baxter  Into  her  stomach  a 
^dlf  quantity  of  a  certain  deadly  poison 
called  "carbolic  add,'  be.  the  said  A.  J.  San- 
den,  then  and  there  knowing  tbe  same  to  be 
a  deadly  poison  In  quantity  and  kind  as  so 
idminlstered  by  him  and  taken  by  the  said 
Pearl  Baxter,  and  the  said  Pearl  Baxter  did 
take  and  swallow  down  tbe  same  into  her 
body,  and  by  means  of  the  talcing  of  which 
deadly  poison  Into  the  stomach  and  body  of 
the  said  Pearl  Baxter,  she,  the  said  Pearl 
Baxter,  did,  on  or  about  the  20th  day  of  An- 
pnt,  A  D.  1906,  die  In  the  county  and  state 
aforesaid;  and  the  grand  jurors  aforesaid, 
apon  their  oaths  aforesaid,  do  say  that  the 
said  A.  J.  Sanders,  In  the  manner  and  form 
aforesaid,  unlawfully  and  of  his  malice  afore- 
flM>i]Sht.  did  kill  and  murder  the  said  Pearl 
Baxter,  contrary  to  the  law  and  against  the 
peace  and  dignity  of  the  state." 

It  is  urged  by  appellant  that  this  count  of 
the  indictment  does  not  sufficiently  charge  a 
homicide  Ijy  imison,  because  it  does  not  al- 
lege tliat  the  poison  charged  to  have  been  ad- 
ministered by  the  defendant  was  taken  by 
the  deceased  without  knowledge  as  to  what  it 
was  or  its  deadly  effect,  and,  farther,  that  it 
(ails  to  charge  that  it  was  administered  by 
twee,  by  threats,  or  by  fraud  on  tlje  part  of 
tlie  defendant,  and  therefore  the  count  is 
Tholly  insufficient  to  charge  any  offense 
against  the  law.  We  are  of  opinion  that  the 
criticisms  are  technically  correct.  Under 
onr  statutes  the  mere  fact  of  administering 
poison  from  which  a  party  dies  is  not  neces- 
•arily  homicide.  AU  the  facts  contained  In 
the  coant  quoted  could  be  true,  and  appellant 
not  guilty  of  murder.  However  wicked  or 
malicious  may  have  been  the  purposes  or 
Intent  of  the  accused  in  administering  the 
poison  as  charged,  yet  If  the  deceased  took 
the  poison  voluntarily,  knowing  what  the  re- 
mit might  be.  her  death  would  not  constitute 
CDlimble  homicide.  The  means  and  manner 
lir  Thich  appellant  administered  the  poison 
k  not  charged.  If  he  had  induced  deceased 
to  talte  it  imder  the  Impression  on  her  part 
that  the  carbolic  acid  was  a  medicine,  and 
ieath  had  resulted,  the  killing  would  be  mur- 
der; if  he  liad  forced  It  down  her  throat,  or 
had  canaed  her  to  take  it  against  her  will,  it 
still  would  be  murder ;  or  ^f  by  threats  or  by 
fraud,  or  by  any  sort  of  manner,  he  had  in- 
duced her  to  take  tbe  poison,  and  she  did  not 
Imow  the  probable  consequences  of  taking  It, 
ft  wonid  be  murder ;  but  if  she  knew  at  the 
time  she  took  the  acid  of  its  deadly  character, 
«  »he  took  It  and  did  it  for  the  purpose  of 
MBimittlng  mlcide  and  ending  her  life,  and 
the  appellant  in  no  way  actually  gave  It  to 
Iw,  it  wonld  not  be  murder.  The  indictment, 
therefore,  fails  to  allege  sufficiently  a  want 
<(  knowledge  on  her  part  at  the  time  she  took 
It  or  that  appellant  caused  her  in  any  man- 
ic, either  by  force  or  threats  or  by  fraud,  to 
"allow  it.    Therefore,  as  stated  above,  this 


count  In  the  Indictment  as  presented  could  be 
true,  and  yet  appellant  not  violate  the  law. 
Further,  it  does  not  negative  the  Idea  that 
she  (deceased)  voluntarily  and  freely  took 
the  acid  herself. 

Article  648  of  the  Penal  Ck)de  provides: 
"If  any  person  shall,  with  Intent  to  Injure, 
cause  another  person  to  inhale  or  swallow 
any  substance  injurious  to  health,  or  any  of 
the  functions  of  the  body,  if  such  substance 
was  administered  with  intent  to  kill,  he  shall 
be  punished  by  confinement  In  the  penlten-i 
tiary  not  less  than  two  nor  more  than  five 
years."  Article  040  of  the  Penal  Code  is  as 
follows:  "If  by  reason  of  the  commission  of 
the  offenses  named  In  the  two  preceding  arti- 
cles, the  death  of  a  person  be  caused  with- 
in one  year,  tbe  offender  shall  be  deemed 
guilty  of  murder  and  be  pimlshed  according- 
ly." Looking  back  to  article  647  of  the  Penal 
Code,  we  find  it  provides:  "If  any  person 
shall  mingle  or  cause  to  be  mingled  any  other 
noxious  substance  with  any  drink,  food  or 
medicine,  with  Intent  to  kill  or  Injure  any 
other  person,  or  shall  willfully  poison  or  cause 
to  be  poisoned  any  spring,  well,  cistern  or 
reservoir  of  water  with  such  intent,  he  shall 
be  punished  by  Imprisonment  In  the  peniten- 
tiary not  less  than  two  nor  more  than  ten 
years."  An  Inspection  of  these  articles  makes 
It  manifest  that,  in  order  for  an  accused  to 
violate  either,  there  must  be  an  intent  to  In- 
jure In  causing  another  person  to  inhale  or 
swallow  injurious  substaiKes,  or  to  adminis- 
ter same  with  intent  to  kill,  or  In  mingling 
or  causing  to  be  mingled  these  poisonous  sub- 
stances with  drink,  food,  or  medicine,  or 
poisoning  springs,  wells,  cisterns,  or  reser- 
voirs of  water ;  and  it  is  further  obvious  that 
the  administration  or  the  use  by  the  intended 
victim  of  the  poisonous  matters  must  be  un- 
known to  the  party  so  taking  or  using,  or  the 
party  administering  the  poisons  or  causing 
the  injury  must  do  it  by  some  personal  act  to 
the  party  sought  to  be  Injured,  and  the  stat- 
utes exclude  the  idea  that  the  medicines  are 
taken  voluntarily  by  the  person  sought  to  be 
injured.  It  may  be  correctly  stated,  however, 
at  this  point,  that,  if  the  person  in  fact  by  his 
own  hand  gave  or  administered  the  medicine, 
even  then  he  might  be  guilty  ;  but  these  stat- 
utes exclude  the  idea,  as  we  tmderstand  them, 
that  the  mere  fact  that  a  party,  seeking  to  in- 
jure another,  gives  to  the  other  tbe  poison, 
with  knowledge  on  the  receiver's  part  of  its 
deadly  character,  and  the  receiving  party 
swallows  It  or  takes  it  designing  to  have  in- 
jurious effect  upon  him  or  herself,  then  the 
party  administering  or  giving  would  °not  be 
guilty,  for  In  that  state  of  case.  If  death  re- 
sulted, it  would  be  a  snicide. 

This  is  especially  fortified  when  we  look  to 
article  77  of  the  Penal  Code,  which  thus 
reads:  "If  any  one.  by  employing  a  child  or 
other  person,  who  cannot  be  punished,  to  com- 
mit an  offense,  or  by  any  means  such  as  lay- 
ing poison  where  it  may  be  taken,  and  with 
intent  that  It  shall  be  taken,  or  by  preparing 
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any  other  means  by  which  a  petson  may  In- 
jure himself,  and  with  intent  that  such  per- 
son shall  thereby  be  Injured,  or  by  any  other 
indirect  means,  cause  another  to  receive  an 
Injury  to  his  person  or  property,  the  offender, 
by  the  use  of  such  indirect  means,  becomes  a 
principal."  This  statute  is  entirely  in  har- 
mony and  correlates  fully  with  the  articles 
above  quoted.  An  Inspection  of  this  article, 
as  well  as  articles  647,  648,  and  649,  makes 
it  clear  and  fully  certain  that  the  injury  in- 
tended to  the  person  against  whom  the  acts 
of  an  accused  are  directed  does  not  apply  to 
cases  of  suicide.  If  the  party  accused  of  pro- 
viding the  means  or  administering  the  poison 
or  other  noxious  substance  places  it  where  his 
Intended  victim  may  secure  it,  and  that  vic- 
tim does  obtain  and  use  it,  and  is  thereby 
killed,  the  victim  being  innocent  of  self-de- 
atruction,  the  accused  In  that  event  would  be 
guilty.  These  statutes  do  not  apply  where 
the  facts  show  the  accused  may  have  directly 
or  indirectly  furnished  such  means  to  a  per- 
son, where  that  person  takes  It  voluntarily,  so 
as  to  bettome  a  self-destroyer  or  suicide.  All 
these  statutes  are  based  upon  the  idea  and 
theory  that  the  victim  of  the  accused  is  not 
cognizant  of  the  purpose  or  Intent  of  such 
accused  in  preparing  the  means  for  the  de- 
struction of  the  life  of  such  Intended  victim, 
or  that  the  poison  must  be  given  against 
the  wish  of  the  taker.  It  is  not  and  has  not 
been  a  violation  of  law  in  Texas  for  a  person 
to  take  bis  or  her  own  life. 

Whatever  may  have  been  the  law  in  Eng- 
land, or  whatever  the  law  may  be  there  now 
with  reference  to  suicide,  or  in  any  of  the 
states  of  the  federal  Union,  where  they  have 
so  provided  by  statute  with  reference  to  sui- 
cide, the  punishment  of  persons  connected 
with  the  suicide,  by  furnishing  means  or 
agencies  or  affording  an  opportunity  to  the 
suicide  to  take  his  or  her  life,  has  not  ob- 
tained and  does  not  obtain  in  Texas.  So  far 
as  our  law  is  concerned,  the  suicide  is  inno- 
cent of  any  criminality.  Therefore  the  party 
who  furnishes  the  means  to  the  suicide  is  al- 
so innocent  of  violating  the  law.  It  may  lie 
a  violation  of  morals  and  ethics,  and  repre- 
hensible, that  a  party  may  furnish  another 
poison,  or  pistols,  or  guns,  or  any  other  means 
or  agency  for  the  purpose  of  the  suicide  to 
take  his  own  life,  yet  our  law  has  not  seen 
proper  to  punish  such  persons  or  such  acts. 
A  party  may  furnish  another  with  a  pistol, 
knowing  such  party  Intends  to  take  his  own 
life,  yet  neither  would  be  guilty  of  violating 
any  statute  of  Texas.  So  It  may  be  said  of 
furnishing  poison  to  the  suicide.  However, 
a  party  would  not  be  Justified  In  taking  the 
life  of  the  party  who  desires  to  forfeit  his 
life  by  shooting  the  would-be  destroyer  at  his 
request,  for  In  that  case  It  would  be  the  direct 
net  of  the  accused,  and  he  would  be  guilty  of 
homicide,  although  he  fired  a  shot  at  the  re- 
quest of  the  would-be  suicide.  So  it  would  be 
with  reference  to  poison.  If  the  suicide  ob- 
tains the  poison  through  the  agency  of  anoth- 


er, that  other  knowing  the  porpose  of  the 

suicide  to  take  his  own  life,  the  party  furnish- 
ing it  would  not  be  guilty,  yet  if  the  party 
furnishing  it  know  the  purpose  of  the  sui- 
cide, and  he  himself  gives  the  medicine  or 
poison  by  placing  it  in  the  mouth  or  other 
portions  of  the  body,  which  would  lead  to  the 
destruction  of  life,  then  it  would  be  the  act 
of  the  party  giving,  and  he  would  not  be  per- 
mitted to  defend  against  the  result  of  sudi 
-act  If  appellant  furnished  Miss  Baxter 
with  the  carbolic  acid  at  her  request,  with 
full  knowledge  on  his  part  that  she  intended 
to  take  it,  and  did  take  It,  and  destroyed  her 
life,  he,  having  no  further  agency  in  it,  would 
not  be  guilty;  but  if,  knowing  her  purxx>se 
of  destroying  her  llfe^  at  her  request  he  pre- 
pared the  medicine  and  himself  placed  it  In 
her  mouth,  and  she  swallowed  it,  then  it 
would  be  an  administration  of  this  poison, 
and  he  would  be  punished  In  case  of  death 
as  a  murderer.  Tested  by  these  rules,  we  are 
of  opinion  that  this  count  in  the  Indictment  is 
not  sufficient. 

With  referoice  to  the  first  count,  it  may  be 
disposed  of  by  stating  that  there  Is  no  evi- 
dence in  this  record  to  support  its  allegation. 
That  count  is  predicated  upon  a  state  of  facta 
which  chnrged  that  the  deM>asprl  took  the  car- 
bolic acid  under  the  Impression  that  it  was 
a  medicine,  being  ignorant  of  its  deadly  char> 
acter.  There  is  no  evidence  in  this  record,  di- 
rectly or  Indirectly,  Immediately  or  remotely. 
Intimating  such  condition  of  things. 

The  statement  of  facts  is  voluminous,  and 
deals  much  in  far-afield  facts,  having  no  con- 
nection, or,  if  any,  very  slight,  with  the  case ; 
much  of  it  suspicion  and  vague  conjecture. 
Without  attempting  to  go  into  anything  like 
a  detailed  statement  of  the  evidence,  the  sub- 
stance of  the  facts  bearing  on  the  aK>eal  may 
be  stated  about  as  follows: 

Miss  Baxter  was  a  girl  fully  grown,  and  was 
known  to  have  associated  with  the  defendant 
on  several  occasions,  perhaps  oftener  than 
with  any  other  person  among  her  male 
friends  or  associates,  and  on  several  occa- 
sions the  opportunity  was  afforded  by  which 
they  could  have  had  sexual  Intercourse,  and 
the  result  proved  that  either  he  or  some  other 
one  of  her  male  associates  had  had  inter- 
course with  her,  for  at  the  time  of  her  death 
the  autopsy  discovered  that  she  was  seven  or 
eight  months  advanced  in  pregnancy.  There 
Is  some  evidence  to  the  effect  that  she  had 
ample  opportrmlty  to  have  secnred  this  poi- 
son, either  herself  or  through  others  at  a 
drug  store  which  she  frequently  visited.  The 
witness  Hart  testified  that  on  Tuesday  before 
the  death  of  the  deceased  appellant  bought  an 
ounce  vial  of  refined  carbolic  acid,  which  be 
labeled  "Poison,"  etc.,  as  they  usually  do  in 
selling  those  poisons ;  and  he  further  testified 
that  appellant  bought  another  ounce  of  crude 
carbolic  add  on  Saturday  before  the  death  of 
the  girl.  Both  bottles  were  properly  labeled, 
cautioned  against  poison.  Appellant,  testifying 
in  this  connection,  stated  that  on  Tuesday  he 
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bou^t  a  foar-onnce  vial  of  carbolic  add,  which 
he  carried  to  the  ranch  over  which  he  had  con- 
trol for  tbe  pmvose  of  killing  screw  worms  In 
animals,  and  that  on  Friday,  and  not  Batar- 
dar,  be  bought  an  ounce  of  another  kind  of 
cartjolic  acid.  The  four-ounce  vial  of  carbolic 
acid  was  shown  to  have  been  on  the  premises 
under  appellant's  charge  at  the  ranch.  Tbe 
other  he  testified  he  placed  In  bis  saddle  pock- 
ets and  in  chasing  some  cattle  around  tbe 
pasture  lost  It  Hart  went  to  tbe  place  where 
tbe  girl  was  found  dead,  and  was  In  company. 
It  seems,  vrlth  tbe  officers,  when  tbe  two  vials 
were  ftound  near  tbe  body  of  deceased,  one 
Immediately  at  tbe  body,  and  tbe  other  a  few 
feet  away,  and  some  suggestion,  perhaps, 
came  from  bim  In  regard  to  appellant  having 
previonsly  purctmsed  two  bottles  of  carbolic 
acid.  These  bottles,  however,  found  there  bad 
no  label  on  tbem,  though  both  were  ounce  vials. 
This  witness  finally  admitted  that  the  girl 
bad  frequently  gone  to  bis  drug  store  and  en- 
gaged In  a  conversation  with  him.  On  the 
nii^t  of  tbe  homicide  tbe  girl  slept  In  one  of 
the  rooms  of  her  father's  residence,  and  some 
time,  perhaps  after  midnight,  along  about  1 
o'clock,  as  near  as  the  witnesses  could  discov- 
er, she  disappeared  from  her  room  In  her 
nlsfat  apparel.  About  1:30  to  2  o'clock  her 
absence  from  the  room  was  discovered,  and 
an  immediate  search  Instituted.  The  father 
soaght  around  tbe  place  to  discover  some 
evidence  of  her  retreat  Finally  he  discov- 
ered her  barefoot  tracks  leading  from  the 
house  in  tbe  direction  of  a  patch  of  sorgbum 
<:ane.  Following  these  tracks  to  within  a 
few  feet  of  her  body,  he  found  her  upon  tbe 
{cround,  practically  upon  her  back,  dead ;  tbe 
evidence  showing  that  she  had  swallowed  or 
taken  carbolic  acid.  One  of  the  vials  was 
found  at  her  body,  and  the  other  a  few  feet 
away,  with  the  ground  saturated  under  the 
month  of  the  bottle  as  if  the  contents  had 
escaped  and  been  absorbed  by  the  earth. 
There  was  a  commotion  raised,  parties  came 
io.  and  the  theory  was  suicide.  Bearing  upon 
this,  some  time  prior  to  the  homicide,  the  girl 
had  undertaken  to  take  her  life  by  means  of 
strychnine ;  but,  being  in  the  little  town  of 
Aicber,  a  doctor  near  at  hand,  being  called 
in.  saved  her  life.  The  doctor  cautioned  her 
father  to  watch  her ;  that  she  might  commit 
soiclde  at  any  time. 

Four  days  after  the  homicide  there  was  an 
examining  trial  held;  appellant  having  been 
arrested  in  tbe  meantime.  Tbe  theory.  It 
seems,  of  tbe  prosecution  at  that  time  was 
that  appellant  had  either  furnished  deceased 
tbe  means  of  taking  her  life,  or  that  be 
bad  obtained  the  two  vials  of  poison  and  had 
had  a  meeting  In  accordance  with  a  prear- 
ranged agreement  at  tbe  point  where  the 
Rirl  was  found  dead,  and  with  the  under- 
standing that  they  would  meet  at  this  point, 
each  to  commit  suicide ;  one  taking  tbe  con- 
tents of  one  bottle  and  one  the  other.  This 
was  but  a  theory,  superinduced,  perhaps,  to 
some  extent,  by  the  fact  that  at  a  distance 


varying  from  80  to  200  yards  a  track  was 
found  which  corresponded  somewhat  or  as 
tbe  witnesses  say  "fitted,"  a  shoe  that  appel- 
lant was  shown  to  have  owned.  Around  and 
about  tbe  twdy  Itself  no  evidence  of  these 
tracks  was  found,  though  there  Is  some  tes- 
timony showing  that  a  part  of  a  shoe  track 
was  seen  a  short  distance  away  from  tbe 
dead  body.  However,  some  distance  away, 
perhaps  from  80  to  200  yards,  a  track  was 
discovered  that  could  be  Identified  or  meas- 
ured. While  this  testimony  is  anything  but 
convincing,  still  it  is  stated  as  a  part  of  tbe 
case.  The  girl's  barefoot  track,  she  weighing 
about  120  poimds,  was  easily  traced  to  with- 
in a  few  feet  of  her  dead  body ;  but  the  track 
of  a  heavy  man,  supposed  to  be  wearing 
hlgh-beel  new  shoes,  could  not  be  Identified 
anywhere  closer  than  from  80  to  200  yards, 
as  we  gather  from  tbe  record.  Be  that  as  It 
may,  these  matters  seem  to  have  aftorded  the 
basis  for  tbe  state's  conclusion  that  appel- 
lant bad  met  tbe  girl  by  appointment  and 
had  agreed  with  her  to  commit  suicide.  On 
this  trial,  appellant's  contention  to  meet  this 
theory  was  tbat,  even  under  that  state  of 
facts,  it  could  be  no  violation  of  the  law,  un- 
der our  statutes  and  tbe  authority  of  Grace 
V.  State,  44  Tex.  Cr.  K.  193.  69  S.  W.  529. 

Another  theory  relied  upon  by  tbe  state 
at  tbe  final  trial  was,  to  wit  that  appel- 
lant met  tbe  girl  at  the  place  where  she  was 
found  dead  and  by  force  caused  her  to  take 
some  or  all  of  tbe  poison,  and  evidence  was 
introduced  pro  and  con  with  reference  to 
bruises  found  about  her  body.  A  further 
theory  of  tbe  state  was  appellant  had  been 
engaged  to  tbe  girl,  and  had  seduced  her  or 
debauched  her,  and  that  he  had  become  en- 
gaged to  another  girl  and  was  anxious  to  get 
rid  of  tbe  deceased.  In  order  that  he  might 
marry  tbe  other  woman  to  whom  be  was  in 
foct  engaged.  There  Is  no  evidence,  however, 
as  we  recollect  tbe  record,  showing  be  was 
engaged  to  the  deceased.  We  deem  It  un- 
necessary to  discuss  this  theory,  or  any  fur- 
ther circumstances  connected  with  it  It 
seems  tbat  on  tbe  evening  before  tbe  homi- 
cide Miss  Baxter,  the  deceased,  called  at  tbe 
residence  of  the  slater  of  appellant  wblcb 
also  constituted  bis  home.  Appellant  was 
not  present  at  the  time;  but  going  away 
from  there  to  her  sister's,  In  the  opposite 
part  of  town.  It  seems  tbat  she  met  appellant 
on  tbe  street,  and  talked  with  bim  for  a 
few  moments,  and  they  separated.  In  fol- 
lowing the  tracks  from  the  dead  body  some 
distance  to  where  the  party  should  have 
crossed  a  ravine,  some  part  of  which  was 
a  little  soft  from  previous  rains,  they  dis- 
covered one  track  said  to  be  distinct.  From 
there  to  the  residence  of  appellant  there  was 
no  effort,  it  seems,  to  follow  the  tracks,  or, 
if  there  was,  it  proved  unsuccessful,  and  as 
we  understand  tbe  record  there  was  no  at- 
tempt made  to  discover  tracks  leading  from 
and  returning  to  appellant's  residence.  It 
may  be  perhaps  necessary  to  state  that  tbe 
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ground  abont  the  place  of  the  supposed  homi- 
cide or  tragedy,  and  around  It  for  some  dis- 
tance, was  cultivated  land.  In  other  words, 
the  whole  matter  occurred  Inside  a  field. 
The  little  branch  spolcen  of  seems  to  have 
been  In  a  pasture  adjoining  the  field. 

Appellant  denied  his  presence  at  the  place 
where  the  girl  was  found  dead,  denied  fur- 
nishing her  any  carbolic  acid,  and  fully  ex- 
plained by  his  testimony  his  connection  with 
any  carbolic  acid,  and  was  to  some  extent 
sustained  by  witnesses,  one  of  whom  was 
owner  of  the  ranch  under  whom  appellant 
was  working.  In  regard  to  the  four-ounce 
rial  of  carbolic  acid.  He  was  not  snstaln- 
ed  by  any  evidence  as  to  the  loss  of  the 
other  carbolic  acid.  In  connection  with  this, 
appellant  proved  an  alibi  by  himself  and  oth- 
er witnesses,  and  there  was  no  attempt,  as 
we  understand  from  the  record,  to  contradict 
his  alibi  up  to  the  hour  that  he  was  sustain- 
ed by  other  witnesses,  say  until  about  11 
o'clock  at  night,  or  in  the  neighborhood  of 
that  hour.  In  support  of  the  alibi  theory, 
appellant  and  his  witnesses  show  that  he  re- 
tired about  the  hour  indicated,  and  every- 
body in  the  house  went  to  sleep.  A  niece 
of  appellant  slept  in  the  adjoining  room,  a 
thin  partition  wall  dividing  them;  and  this 
girl  testified  that  her  uncle  retired  at  the 
time  Indicated,  and  did  not,  so  far  as  she 
was  aware,  leave  the  house  during  the  night, 
as  did  other  Inmates  of  the  bouse.  Appel- 
lant himself  testified  that  be  did  not  leave 
the  house;  that  he  went  to  bed  and  slept 
preparatory  to  getting  up  early  the  next 
morning  for  an  intended  trip  to  Wichita 
Falls.  He  bad  been  making  preparations  for 
two  or  three  days  to  make  such  trip  to 
Wichita  Falls.  This  seems  to  have  been 
known,  and  the  following  morning  be  and  a 
friend  went  to  Wichita  Falls,  a  distance  of 
some  25  miles.  He  denies  having  gone  to  the 
place  of  the  homicide,  as  well  as  all  knowl- 
edge of  the  girl's  death,  until  he  subsequently 
beard  of  it.  The  age  of  the  tracks  was  not 
attempted  to  be  shown,  whether  they  were 
recently  made  or  bad  been  there  for  some 
time. 

The  court  charged  the  Jury,  among-  other 
things,  as  follows:  "If  you  find  and  believe 
from  the  evidence  herein,  beyond  a  reasonable 
doubt,  that  the  defendant,  A.  J.  Sanders,  In 
the  county  of  Archer  and  state  of  Texas,  at 
any  time  before  the  2d  day  of  October,  1906, 
did  with  malice  aforethought,  intending  and 
contriving  to  kill  Pearl  Baxter  with  poison, 
administer  to  or  cause  to  be  taken  by  the 
said  Pearl  Baxter  Into  her  stomach  a  quanti- 
ty of  carbolic  add,  and  if  you  believe  that 
said  carbolic  acid  in  the  quantity  so  admin- 
istered was  a  deadly  poison,  and  if  you  be- 
lieve that  the  defendant  knew  the  said  car- 
bolic acid  was  a  deadly  poison,  and  If  you 
believe  the  said  carbolic  acid  so  administer- 
ed by  the  defendant  then  and  there  caused 
and  produced  the  death  of  the  said  Pearl 
Baxter  in  the  county  of  Archer  and  state 


of  Texas,  you  will  find  the  defendant  guilty 
of  murder  in  the  first  degree  as  charged  in 
the  second  count  of  the  indictment."  This 
is  part  of  subdivision  6  of  the  charge.  Sub- 
division 7  is  as  follows:  "If  you  believe  that 
Pearl  Baxter  voluntarily  took  carbolic  acid 
for  the  prnpose  of  causing  her  death,  and 
thereby  caused  her  deatli,  you  will  find  the 
defendant  not  guilty,  though  you  should  be- 
lieve that  the  defendant  procured  and  fur- 
nished her,  the  said  Pearl  Baxter,  with  said 
carbolic  acid,  and  knew  at  the  time  that  be 
BO  furnished  the  same  that  she,  the  said 
Pearl  Baxter,  would  use  the  same  to  take  ker 
life;  or  if  you  have  a  reasonable  doubt  as 
to  whether  or  not  she  committed  suicide  by 
voluntarily  taking  her  own  life  you  will  find 
the  defendant  not  guilty." 

Exceptions  are  reserved  to  the  first  subdi- 
vision of  the  charge  quoted,  because  it  is  in 
contradiction  of  the  latter  subdivision  quoted, 
and  that  they  are  practically  the  same,  in 
substance,  and  virtually  authorize  in  tbo 
first  quotation  a  conviction  on  a  state  of  facts 
which  the  court  in  the  latter  subdivision  in- 
formed the  Jury  would  afllord  no  ground  for 
conviction;  that  the  two  charges  are  there- 
fore directly  antagonistic  to  each  other.  These 
charges  are  not  clear.  That  portion  of  the 
charge  which  authorizes  a  conviction  of  mur- 
der would  Justify  the  Jury  in  acquitting,  be- 
cause everything  in  the  charge  can  be  literal- 
ly true  and  appellant  innocent  of  murder  by 
poison,  as  is  stated  in  the  other  charge  quot- 
ed. He  may  have  Intended  and  contrived  to 
kill  Pearl  Baxter  by  giving  her  poison,  or  ad- 
vising her  to  take  it,  with  full  knowledge  on 
bis  part  that  carbolic  acid  was  a  deadly  poi- 
son and  would  result  in  her  death  If  taken, 
and  it  may  have  produced  the  desired  result, 
yet  if  he  did  not  in  person  cause  her  to  take 
it,  under  the  facts  of  this  case,  by  the  vio- 
lence sought  to  be  proved  by  the  facts,  be 
would  not  be  guilty,  for  otherwise  she  would 
have  taken  it  voluntarily,  although  appellant 
may  have  induced  her  to  commit  suicide. 
However,  we  deem  it  unnecessary  to  go  fur- 
ther into  a  discussion  of  this  phase  of  the 
case,  as  we  have  sufficiently  discussed  it  in 
regard  to  passing  on  the  motion  to  quash 
the  second  count,  and  we  might  say,  if  it 
be  conceded  we  are  in  error  In  holding  the 
second  count  insufficient,  that  the  charge 
would  still  be  insufficient,  in  that  it  omits 
the  essential  elements  which  it  takes  to  con- 
stitute appellant  guilty  under  the  law  and 
facts  of  this  case.  The  court  submitted 
the  first  count,  also,  as  a  predicate  for  con- 
viction. As  before  stated,  there  is  no  evi- 
dence in  the  record  Justifying  the  Jury  or  the 
court  to  arrive  at  any  conclusion  that  the 
girl  took  the  poison  believing  it  to  be  a  medi- 
cine; for  It  is  evident,  if  she  took  it  volun- 
tarily, it  was  for  the  purpose  of  committing 
suicide,  or,  if  appellant  forced  it  down  her 
throat  and  made  ber  take  it,  it  was  then  done 
on  bis  part  for  the  purpose  of  taking  her  life, 
and  it  was  not  understood  by  her  to  be  ad- 
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ministered  either  by  herself  or  by  the  defend- 
ant as  a  medicine.  If  tal^en  by  herself,  it  was 
suicide ;  It  given  by  appellant  by  means  of 
force,  it  was  murder.  The  charge,  there- 
fore, with  reference  to  giving  carbolic  add  as 
8  medicine,  we  are  of  opinion  Is  not  jtistlfled 
by  any  fact  In  the  record. 

Appellant  songht,  to  some  extent,  at  least, 
to  correct  the  court's  charge  by  asking  the 
foUowing  charge,  which  was  refused:  "If 
;oa  believe  from  the  testimony  In  'the  case 
that  the  deceased.  Miss  Pearl  Baxter,  took 
and  swallowed  carbolic  acid  resulting  In  her 
deatb,  and  that  when  she  swallowed  it  she 
knew  that  It  was  carbolic  acid  and  would  re- 
folt  in  ber  death,  then  she  committed  suicide, 
and  yoo  will  return  a  verdict  of  not  guilty 
against  the  defendant  in  this  case,  even 
though  you  might  believe  from  the  testimony 
that  the  defendant  was  present  at  the  time 
the  deceased  swallowed  the  acid,  and  urged 
her  to  swallow  it,  and  even  promised  to  take 
carbolic  acid  himself  if  she  would  take  It." 
Tbls  charge  should  have  been  given  under  the 
facts.  If  the  state's  theory  is  a  correct  one, 
and  appellant  was  there  at  the  time  of  the 
death  of  Miss  Baxter,  and  she  took  the  car- 
bolic add  herself,  and  swallowed  it  for  the 
purpose  of  destroying  her  life,  then  it  was  a 
caiie  of  suicide,  and  no  portion  of  the  court's 
charge  called  the  Jury's  attention  to  this  par- 
ticnlar  phase  of  It,  whereas  the  special  charge 
did. 

Tlie  father  of  Miss  Baxter  was  used  by  the 
etate  as  a  witness,  and  on  his  cross-examina- 
tion appellant  asked  him  if  it  was  not  a  fact 
tbat  a  month  before  the  death  of  his  daugh- 
ter. Miss  Pearl  Baxter,  and  about  the  time 
tbat  Dr.  Matthews  had  treated  Miss  Pearl 
for  strychnine  poisoning,  that  said  Matthews 
had  told  him  that  bis  daughter  Pearl  had 
tried  to  kill  herself,  and  that  she  would  do  it 
again,  and  that  he  had  better  watch  her  care- 
fully. The  witness  would  bare  replied  In  the 
affirmative,  had  the  court  permitted  him  to 
answer.  The  state's  objection  to  the  ques- 
tion and  answer  was  that  it  was  immaterial 
and  not  binding  on  the  state.  The  purpose 
for  which  this  testimony  was  songht  was  to 
tbrow  light  upon  the  acts  and  conduct  of  the 
TltnesB  Baxter  occurring  on  the  night  of  the 
19th  of  Aognst,  1906,  when  his  daughter  was 
foond  dead,  and  for  the  further  purpose  of 
affecting  the  credibility  of  the  said  witness 
Baxter,  for  It  Is  recited  In  the  bill  that  he 
had  testified  on  direct  examination  that  bis 
daughter  had  always  been  cheerful  and  hap- 
P.T.  As  this  bill  presents  the  matter,  we  are 
of  opinion  that  the  witness  should  have  been 
permitted  to  answer  this  question.  By  the 
teedmony  of  this  witness  on  direct  examlna- 
Hon  be  had  stated  to  the  Jnry,  and  left  the 
tmpression  upon  their  minds,  if  they  believed 
him,  that  his  daughter  had  always  been  cheer- 
fnJ  and  happy.  Now,  if  he  had  been  in- 
formed by  the  physician  who  attended  his 
danghter  at  the  time  she  undertook  to  take 
iter  lite  by  the  nse  ot  strychnine,  and  the  hi- 


formatlon  from  the  doctor  that  she  had  tm- 
dertaken  to  commit  suicide,  and  would  do 
it  again,  and  cautioned  her  father  to  watch 
her.  It  might  have  an  important  bearing  on 
the  weight  of  tbls  witness'  testimony  as  tend- 
ing to  discredit  him;  for  he,  as  it  seems, 
stated  at  the  trial  the  girl  had  been  content- 
ed, which  was  totally  at  variance  with  the 
fact  that  she  had  sought  to  take  her  life  on 
a  previous  occasion,  which  was  also  known 
to  him.  The  knowledge  of  the  fact  that  she 
had  sought  to  take  her  life  on  his  part  was 
seriously  contradictory  of  bis  statement  tbat 
she  had  always  been  cheerful  and  bappy.  The 
Jury  should  have  been  permitted  to  weigh 
this  witness'  testimony  w^lth  this  fact  before 
them. 

This  witness  was  further  asked  on  cross-ex- 
amination if  It  was  not  a  fact  tbat  on  the 
morning  following  the  night  his  daughter  was 
found  dead,  and  after  daylight  and  the  sherifF 
and  physician  had  been  called,  if,  up  to  that 
time,  he  had  not  been  of  the  opinion  that  his 
daughter,  Miss  Pearl  Baxter,  bad  simply  com- 
mitted suicide,  and  that  be  had  so  expressed 
himself  to  a  number  of  persons  throughout 
that  day.  The  witness  would  have  answered, 
"Yes,"  if  permitted  to  do  so.  The  state  ot>- 
Jected,  because  what  his  opinion  or  suspicion 
was  on  the  day  following  the  death  was  im- 
material. Tbls  was  offered  for  the  purpose 
of  Impeachment,  and  affecting  the  weight  to 
be  given  tbls  witness'  testimony ;  for  be  had 
testified  on  direct  examination  that  when  he 
first  reached  his  daughter's  body,  about  2 
o'clock  in  the  morning,  he  found  the  sorghum, 
weeds,  and  vegetation  mashed  down  for  sev- 
eral feet  around  ber  body,  and  that  when  he 
examined  her  body  be  discovered  various  spots 
about  ber  face  and  body — appellant's  con- 
tention being  tbat  if  he  .had  really  seen  said 
things,  as  detailed  by  blm  «n  this  trial,  be 
could  not  have  had  the  suspicion  and  the 
opinion  that  bis  daughter  bad  simply  commit- 
ted suicide.  In  the  attitude  In  which  this 
record  is  presented,  we  are  of  opinion  this 
testimony  should  have  gone  to  the  Jury.  If 
it  was  a  fact,  as  testified  by  Baxter,  tbat 
there  were  various  spots  about  ber  face  and 
body  indicating  violence,  he  would  have  hard- 
ly been  truthful  In  Informing  the  neighbors, 
the  SherifF,  and  officers,  and  physician,  that 
be  believed  bis  daughter  had  committed  sui- 
cide; at  least,  it  was  a  matter  of  impeach- 
ment to  show  tbat  his  testimony  on  the  final 
trial  was  at  variance  with  hla  statements  at 
the  time  of  and  Just  after  finding  the  dead 
body.  We  have  always  understood  that  state- 
ments made  outside  of  court  by  a  witness 
contradictory  of  statements  made  on  the  tri- 
al, in  regard  to  the  same  matter,  form  a  basis 
for  impeachment,  and  should  go  to  the  Jury 
for  the  purpose  of  attacking  the  credibility 
and  affording  a  criterion  by  which  the  Jury 
could  weigh  the  testimony  of  such  witness. 

In  this  same  connection,  the  witness  was 
further  asked  on  cross-examination  If  on  the 
day   following   the   night  of  his   daughter's 
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death,  or  at  any  time  up  to  Friday  there- 
after, the  date  of  the  examining  trial  of  the 
defendant,  he  had  had  any  suspicion  that 
hlB  daughter,  prior  to  her  deatii,  had  received 
any  external  violence  of  any  sort.  He  would 
have  answered,  If  permitted  to  do  bo,  In 
the  negative.  The  state  objected,  on  same 
ground  as  before,  that  the  suspicion  or  opin- 
ion of  the  witness  was  Immaterial.  This 
testimony  was  offered  for  the  purpose  of 
imponching  this  witness  and  affecting  his 
credibility  before  the  Jury,  inasmuch  as  he 
had  testified  on  direct  examination  to  vari- 
ous spots  and  discolorations  on  the  face  and 
neclE  of  his  daughter  as  discovered  by  him 
on  the  morning  of  her  death,  and  yet  admit- 
ted that  on  Friday  after  her  death,  while 
testifying  against  defendant  on  the  examin- 
ing trial,  he  had  seen  upon  the  body  of  his 
daughter  no  marl^s  whatever  of  any  external 
violence  Inflicted  upon  her.  This  testimony 
should  have  been  admitted  for  reasons  stat- 
ed above.  If  on  the  morning  following  the 
death  of  bis  daughter  he  believed  and  stat- 
ed that  bis  daughter  committed  suicide,  and 
on  the  examining  trial  on  Friday  afterward 
he  stated  he  had  seen  no  such  marks  on  the 
body  of  his  daughter,  or  evidence  of  external 
violence  as  he  testified  to  on  final  trial,  cer- 
tainly it  would  be  admissible  to  Impeach  him 
by  showing  those  statements  on  his  part  con- 
tradictory of  his  testimony  on  such  final 
trial  that  he  saw  such  marl:s.  Some  of  those 
statements  were  made  out  of  court,  and  some 
made  under  oath  on  the  examining  trial,  and 
they  were  contradictory  of  his  testimony  on 
final  trial. 

Miss  Loel  Baxter  was  permitted  to  testify 
that  on  Sunday  evening,  the  18th  of  August, 
1006,  late  in  the  evening,  her  sister,  Miss 
Pearl  Baxter,  went  to  the  house  of  John  Bag- 
gett,  where  the  defendant  had  his  home. 
Mrs.  J.  L.  Baggett  also  testified  that  the 
deceased,  Miss  Pearl  Baxter,  frequently  came 
to  her  house  at  times  when  the  defendant 
was  not  there,  and  when  he  had  no  knowl- 
.  edge  of  this  young  lady  being  there.  Appel- 
lant objected  to  the  introduction  of  this  evi- 
dence, because  it  did  not  appear  that  appel- 
lant bad  any  knowledge  and  notice  whatever 
of  these  visits,  and  was  not,  therefore,  bound 
by  any  of  said  visits,  and  ought  not  to  be 
affected  by  any  inference  or  presumption  that 
might  be  drawn  by  the  Jury  from  said  vis- 
its, and  that  said  testimony,  as  well  as  said 
improper  Inference  or  presumption,  was  per- 
haps calculated  to  Injure  the  rights  of  ap- 
pellant and  prejudice  the  jury  against  him. 
If  this  evidence  was  introduced  for  a  sinis- 
ter purjiMse,  and  it  may  have  had  that  ef- 
fect, it  was  not  introduclble.  Appellant  was 
not  bound  by  any  visits  or  social  Intercourse 
that  Miss  Baxter,  the  deceased,  may  have 
seen  proper  to  have  or  carry  on  with  her 
friend  .or  friends,  even  including  the  sister 
of  appellant  This  may  have  had  the  ef- 
fect, and  doubtless  did,  upon  the  jury,  of 
inducing   them   to   believe    that   there   was 


some  ulterior  purpose  on  the  part  of  Miss 
Baxter  In  visting  Mrs.  Baggett,  in  connection 
with  appellant  because  it  was  the  home  of 
the  appellant.  There  seems  to  have  been  no 
connection  whatever  between  appellant  and 
deceased's  visits,  and  he  was,  so  far  as  the 
matter  is  shown,  not  aware  of  the  fact  that 
she  was  there,  he  himself  being  absent.  We 
believe  this  testimony  was  inadmissible  as 
presented. 

In  conclusion,  we  have  examined  this  rec- 
ord with  considerable  Interest  It  is  a  pe- 
culiar case  In  many  respects.  Upon  another 
trial  we  would  suggest,  as  we  understand  the 
ease,  th^  theories  pro  and  con,  much  of  which 
is  pure  speculation  and  theory,  that  there 
are  and  can  be  but  two  issues.  If  the  case 
should  develop  again  as  it  did  upon  this 
trial,  calling  for  a  disposition  at  the  hands 
of  the  Jury.  The  state  must  rely  upon  the 
facts  that  appellant  was  present  and  forced 
the  girl  to  take  the  medicine,  and  the  de- 
fendant's theory  Is  that  he  was  not  present, 
that  she  took  it  voluntarily  and  without  his 
having  assisted  her  in  any  way,  or  having 
forced  her  to  do  so  and  without  her  knowl- 
edge. In  other  words,  his  theo.ry  is  that  she 
voluntarily  took  it;  and,  second,  that  he  was 
not  present  and  had  no  connection  with  it 
whatever;  and,  third,  that  he  was  absolutely 
Innocent  of  the  whole  transaction.  There  are 
some  circumstances  in  this  case  that  would 
Indicate  there  might  be  other  parties  who 
are  more  fully  cognizant  of  the  facts  in 
connection  with  the  girl's  death  than  they 
saw  proper  to  tell  or  admit 

As  presented,  the  other  questions  are  not 
discussed. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  is  remanded. 


BURNETT  V.  STATE. 

(Court  of  Criminal  Appeals  of  Teza«.    May  20, 
1908.    Rehearing  Denied  June  24,  1008.) 

1.  HoHictDK  —  BviDKnoB  —  Mawslauohteb — 
Selt-Defersk. 

In  a  prosecution  for  homicide,  evidence 
held  to  raise  the  issues  of  manslaughter  and 
self-defense. 

[Ed.  Note. — For  cbspb  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §f  568-4S74.] 

2.  Criminal  Law  — Formeb  AcQuiriAir-DB- 
GBEE  OF  Ofterse— Evidence. 

Where  accused  was  acquitted  of  murder  and 
convicted  of  manslaughter,  and  on  appeal  the 
judgment  was  reversed,  he  was  not  entitled  in 
the  succeeding  trial  to  an  instruction  to  acquit 
him  of  manslaughter,  if  the  evidence  showed 
him  to  be  guilty  of  murder ;  the  evidence  ot 
guilt  of  a  higher  ^rade  of  the  offense  under  sucli 
circumstances  bemg  sufficient,  to  sustain  a  con- 
viction for  manslaughter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  14,  Criminal  Law,  S  387.] 

3.  Same. 

Where  a  party  has  been  acquitted  of  il 
hieher  degree  or  grade  of  the  offense,  such  ac- 
quittal does  not  bar  a  subsequent  prosecution 
of  an  inferior  degree  of  such  offense,  thougli 
it   precludes  a   subsequent  conviction   for  tn« 
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offeose  of  which  he  was  acquitted,  or  any  high- 
«  grade  thereof. 

[Ed.  Note. — For  cases  in  point,  m«  Cent  Dig. 
Tol.  14.  Criminal  Law,  i  387.] 

i.  HoiacIDB — rteOBKES  OF  OnwiBK. 

Mnrder  in  the  first  degree,  murder  in  the 
Kcond  degree,  and  manslaughter  are  merely  dif- 
ferent grades  of  the  same  offense. 

ji  Cbhunai.  La.w — ^Misconduct  or  District 
ArroBjfET. 

At  the  conclasion  of  the  evidence,  the  dis- 
trict attorney,  in  the  presence  of  the  jury,  stat- 
ed to  the  conrt  that  be  was  going  to  read  from 
t  reported  decision  lilie  the  case  at  bar,  in 
Tfaicn  the  defendant  had  l>een  tried  and  acquit- 
ted of  morder  in  the  first  and  second  degrees, 
inj  convicted  of  manslaughter,  and  the  case  re- 
renrd.  and  that  in  the  case  on  trial  the  defend- 
ant had  been  acquitted  of  murder  in  the  first  and 
txood  decree,  and  was  then  on  trial  for  man- 
s-isD^htpr.  Held,  that  snch  statement  only  by 
iaffrenoe  informed  the  jury  that  defendant  had 
b'^a  conricted  of  manslaughter,  and  was  not, 
tberefore,  objectionable  as  an  allusion  to  defend- 
ant's former  conviction. 
&  HomciDB — ^IirerrBUcnoNS— Pbovocation. 

Where  the  only  former  provocation  testified 
to  in  a  prosecution  for  manslanghter  occurred 
and  was  the  subject-matter  of  discussion  be- 
,  tween  the  parties  only  about  two  hours  before 
'  tbt  killing,  and  was  so  intimately  connected 
with  it.  and  the  state  of  rage,  resentment,  and 
pasion  of  defendant  was  so  continued  and  un- 
broken, as  to  make  a  consideration  of  the  first 
(laarrei  and  controversy  essential  and  proper 
to  determine  defendant's  state  of  mind  at  the 
time  of  the  sbooting,  the  court  properly  cbaEged 
ttiat.  in  determining  whether  there  was  adeqoale 
cause,  the  jury  might  consider  any  former  provo- 
cation, if  any,  and  any  other  facts  in  evidence, 
l«fore,  after,  or  at  the  time  of  the  homicide. 

T.  CaTMIITAI.   LiAW  —  CORTINUAnCB  —  ABSBNOB 
or  WlTKESSES. 

Where  accused  was  indicted  on  August  14, 
190S.  and  his  case  was  called  for  trial  March 
3.  1908,  and  a  witness  for  whom  a  continuance 
was  soux^t  was  attached  September  4,  1907, 
the  eontinaance  was  properly  denied ;  it  also 
appearing  that  the  testimony  desired  from  the 
Missing  witness  was  only  cumulative. 

[Ed.  Note. — For  oases  in  point,  see  Cent.  Dig. 
voL  14.  Criminal  liaw,  {{  1328-1331.] 

8.  WrrsESSES  —  CaEDiDrLixT  —  Hostilitt    to 
AccxrsED. 

It  is  permissible  in  every  case,  where  It  is 
siiown  by  competent  evidence,  to  make  proof 
of  the  hostility  of  any  witness  with  respect  to 
any  party  or  the  cause,  to  affect  the  witness' 
er«<£oiIity. 

[Ed.  Kote. — For  cases  in  point,  see  Cent.  Dig. 
ToL  50.  Witnesses,   {  1189.] 

9.  Saw. 

Before  evidence  that  certain  witnesses  who 
testified  against  accused  were  hostile  to  him 
atxrald  be  permitted,  it  should  be  shown  that  the 
-sitness  offering  to  give  such  testimony  knew  the 
feeliog.  attitude,  and  disposition  of  the  witnesses 
cnMeming  whom  he  proposed  to  testify ;  his  con- 
dniiion  that  snch  hostile  attitude  or  feeling 
lifted,  drawn  from  other  transactions  to  which 
he  testified,  being  inadmissible. 

Appeal  from  District  Court,  Fannin  Conn- 
ty:  Ben  H    Denton,  Judge. 

Fred  Burnett  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

See  100  S.  W-  381. 

Thurmond  &  Steger,  B.  B.  Sturgeon,  and 
Mars  McMahon,  for  appellant  F.  J.  Mc- 
Cotd,  At^.  Gen.,  for  the  State. 


RAMSEY,  3.  Appellant  was  indicted  in 
Fannin  county  in  August,  1903,  for  the  mur- 
der of  one  E.  3.  Johnson.  At  a  former  trial 
be  was  c<mvlcted  of  manslaughter,  which 
conviction  was  subsequently  set  aside,  and 
In  March  of  this  year  he  was  again  put  on 
trial  in  the  district  conrt  of  Fannin  comity, 
and  was  again  convicted  of  manslaughter, 
and  his  punishment  fixed  at  confinement  In 
the  penitentiary  for  a  period  of  five  years. 
Both  of  the  parties  were  negroes.  The  de- 
ceased was  a  very  large  man,  some  6  feet 
3  or  4  Inches  tall,  and  weighing  more  than 
200  pounds,  and  was  a  man  of  great  physical 
strength.  The  appellant  was  a  man  weigh- 
ing some  135  or  140  pounds,  and  was  at  the 
date  of  the  killing  23  years  of  age.  Much  of 
the  evidence  strongly  Indicates  that  the  kill- 
ing of  Johnson  by  appellant  was  not  only 
without  any  possible  justification,  ,buf  that 
it  was  deliberate  and  purposeful,  and  much 
of  the  evidence  would  sustain  a  conviction 
for  murder  In  the  first  degree.  Indeed,  the 
weight  of  the  evidence  strongly  tends  to  con- 
firm us  In  the  conviction  that  he  was  guilty. 
If  guilty  at  all,  of  murder  In  the  first  or 
second  degree,  and.  If  he  had  l>eeu  convicted 
under  appropriate  Instructions  of  either  of 
these  degrees  of  murder,  we  would  not  have 
hesitated  to  have  affirmed  such  verdict. 

1.  We  cannot  accede,  however,  to  the  sug- 
gestion and  contention  of  counsel  for  appel- 
lant that  there  was  no  evidence  raising  the 
issue  of  manslaughter.  Their  contention  is 
that  the  testimony  shows  beyond  doubt  or 
controversy  that  the  killing  was  either  mur- 
der In  the  first  or  second  degree,  or  that  he 
was  justifiable  in  having  done  the  killing  in 
self-defense.  The  Issue  of  self-defense  was 
raised  by  the  testimony,  and  was  submitted 
by  the  court  to  the  Jury;  but  there  were 
many  circumstances  which  not  only  made 
It  proper,  but  imperatively  required  the  court, 
to  submit  the  issue  of  manslaughter.  The 
evidence  shows  that  on  the  day  of  the  kill- 
ing, and  some  two  or  three  hours  before  the 
killing,  appellant  approached  deceased  with 
the  statement  that  he  had  been  telling  on 
him  that  he  had  carried  one  Mary  'BS&ton,  a 
negro  girl,  to  a  white  man,  presumably  for 
Improper  purposes;  that  during  this  inter- 
view they  became  engaged  In  a  heated  quar- 
rel, and  that  as  a  result  thereof  appellant 
applied  the  most  abusive  and  opprobrious 
epithets  to  the  deceased;  that  both  became 
very  angry,  and  deceased  said  he  was  going 
and  get  a  gun  and  kill  him.  Appellant  fur- 
ther states  that  he  did  notice  and  see  that 
deceased  went  to  the  store  of  one  Abemathy, 
near  by,  and  tried  to  get  a  gun.  It  is  shown, 
also,  that  between  this  time  and  the  fatal 
meeting,  some  two  hours  later,  that  appellant 
was  advised  by  a  friend  of  his  that  the  de- 
ceased said  he  was  going  to  kill  him.  It 
appears  from  the  testimony  of  appellant,  as 
well  as  others,  that  when  he  left  town  to  go 
to  the  northern  part  of  Bonham,  to  what 
the  witnesses  call  Locksboro,  he  had  In  his 
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delivery  wagon  some  dishes,  but  he  states 
that  he  forgot  to  deliver  the  dlshea;  that  be 
was  not  thinking  about  them,  but  was  all 
the  time  thinking  about  deceased.  He  states 
that  when  he  met  the  deceased,  and  before 
he  drew  his  pistol,  and  before  deceased  could 
have  known  he  had  a  pistol,  he  saw  In  de- 
ceased's hands  an  open  pocketknlfe.  It  is 
shown  that,  before  deceased  got  out  of  the 
wagon,  appellant  threw  a  bottle  at  him;  that 
deceased  then  got  out  of  the  vehicle  he  was 
in  and  started  around  towards  the  head  of 
his  horses.  However,  It  appears  from  the 
testimony  of  appellant  and  practically  all 
the  witnesses  that  before  the  shot  was  flred 
deceased  stopped,  and  rather  turned  away, 
and  that  at  this  particular  Juncture  the  fatal 
shot  was  flred.  It  is  shown,  too,  by  the 
testimony  of  several  witnesses,  notably  appel- 
lant's wl^e,  that  he  was  at  the  time  greatly 
excited.  Only  two  hours  had  elapsed  from 
the  first  quarrel  to  the  time  of  the  killing. 
In  view  of  the  great  disparity  of  their 
strength,  the  fact  of  the  threats  of  deceased 
to  kill  appellant,  the  fact,  as  stated  by  ap- 
pellant, that  he  knew  that  deceased  was  go- 
ing to  get  a  gun,  the  unjust  accusation  made, 
as  claimed  by  appellant,  the  condition  of  his 
mind,  in  that  he  was  thinking,  not  of  his 
work,  but  of  deceased,  taken  in  connection 
with  the  short  time  intervening  between 
their  former  quarrel  and  the  fatal  difficulty, 
raise,  we  think,  clearly  the  issue  of  man- 
slaughter. It  Is  true  the  same  testimony 
raises  the  issue  of  self-defense;  but  there 
is  testimony  in  the  record  from  which  the 
jury  might  have  believed  that  appellant  was 
not  Justified,  either  under  the  doctrine  of 
actual  or  apparent  danger,  in  taking  the  life 
of  deceased,  and  yet  would  have  been  fully 
Justified  in  holding  that  his  mind  was  in 
such  condition  as  to  make  the  killing  man- 
slaughter. 

On  the  trial  the  court  submitted  to  the  Jury 
the  issue  to  whether  appellant  was  guilty  of 
manslaughter,  or  whether  he  was  entitled  to 
be  acquitted  on  the  ground  of  self-defense. 
The  charge  of  the  court  is  an  admirable, 
clear,  and  lucid  exposition  of  the  law  of  man- 
slaughter and  self-defense  as  applied  to  the 
facts  of  the  case.  In  addition  to  the  general 
charge,  the  court  gave  a  number  of  special 
charges  requested  by  counsel,  for  appellant, 
in  which,  among  other  things,  the  court  in- 
structed them  that  appellant  had  a  right  to 
seek  deceased  for  the  purpose  of  getting  him 
to  stop  telling  untrue  statements  concerning 
him,  or  for  the  purpose  of  denying  the  truth 
of  any  such  statements.  They  were  further 
Instructed  that  the  fact  that  defendant  did 
seek  and  find  deceased  for  such  purpose,  if 
he  did  do  so.  would  neither  cut  ofl!  nor  Impair 
his  right  of  self-defense.  The  court  also  gave 
a  special  charge  elaborating  the  dcctrlne  of 
self-defense,  In  which  the  Jury  were  instructed 
that  if,  at  the  time  appellant  shot  deceased, 
he  was  making  preparation  for  an  attack  on 
him,  or  was  about  to  attack  or  assault  de- 


fendant, or  if  it  reasonably  so  appeared  t<* 
appellant,  viewed  from  his  standpoint,  and 
bis  alone,  then  his  right  of  self-defense  was 
complete,  and  be  could  act  upon  such  ap- 
pearance of  danger,  whether  such  danger 
really  existed  or  not;  that  appellant  was 
not  bound  to  retreat  in  order  to  avoid  the  ne- 
cessity of  killing  deceased,  but  would  have 
the  right  to  shoot  deceased,  without  waiting 
to  see  whether  or  not  the  danger  in  fact  ex- 
isted, nor  was  appellant  bound  to  wait  until 
an  actual  attack  or  assault  was  made  by  de- 
ceased. The  Jury  in  this  special  charge  were 
further  instmcted  that  if  it  reasonably  appear- 
ed to  appellant,  from  the  attitude,  words,  con- 
duct, or  acts  of  the  deceased,  or  from  all  of 
these,  or  from  any  other  fact  or  facts  or  cir- 
cumstances transpiring  at  the '  time  of  the 
shooting,  together  with  what  had  transpired 
prior  to  that  time  between  the  parties,  that  de- 
ceased at  the  time  of  the  meeting  on  the  occa- 
sion of  the  killing  was  making  preparation  to 
assault  or  attack  him  for  the  purpose  of  kill- 
ing him  or  inflicting  serious  bodily  injury  up- 
on him,  viewed  from  the  standpoint  of  ap- 
pellant at  the  time,  and  no  other,  that  appel- 
lant had  the  right  to  act  upon  appearance  of 
danger,  whether  real  or  not,  at  the  hands  of 
deceased,  and  that  in  passing  on  the  question 
of  danger  or  apparent  danger  the  jury  were 
au^orlzed  to  take  Into  consideration  the  dif- 
ference In  the  size  and  strength  of  the  de- 
ceased and  appellant,  together  with  all  the 
other  facts  or  circumstances  in  evidence  be- 
fore them.  The  court  also  gave  a  special 
charge  to  the  effect  that  if  deceased  had 
threatened  to  get  a  gun  and  kill  appellant, 
|tnd  he  knew  of  such  threat,  and  believed  or 
feared  deceased  would  kill  him,  or  Inflict  seri- 
ous bodily  injury  upon  him,  appellant  would 
have  the  right  to  procure  a  pistol  for  hi^  pro- 
tection, and  the  fact  that  be  did  procure  a 
pistol  under  such  circumstances  would  not 
cut  ofl  or  abridge  his  right  of  self-defense  In 
this  case.  The  court,  at  the  request  of  coun- 
sel, further  charged  the  Jury  that,  when  a 
man's  life  had  been  threatened,  the  law  does 
not  require  him  to  report  such  threat  to  an 
officer  of  the  law  and  have  such  person  ar-  ■ 
rested;  and  the  fact  that  appellant  did  not 
so  report  the  alleged  threat  of  deceased  to  the 
officers,  instead  of  arming  himself  for  his  de- 
fense, would  not  abridge  or  impair  his  right 
of  self-defense.  The  court  further  instructed 
the  jury,  at  the  request  of  appellant's  coun- 
sel, that  appellant  was  not  required  by  law  to 
retreat,  or  to  secrete  or  to  hide  himself,  to 
avoid  a  difficulty  with  deceased,  but  would 
have  the  right  to  pursue  his  course  of  busi- 
ness without  being  deprived  of  his  right  of 
self-defense. 

These  charges,  taken  in  connection  with 
the  court's  general  charge,  presented  every  is- 
sue which  could  be  tried  and  passed  upon  by 
the  Jury  In  a  manner  most  favorable  to  ap- 
pellant, and,  so  far  as  the  charge  of  the  court 
is  concerned,  appellant  Is  absolutely  without 
any  cause  of  complaint,  unless  it  be  that  the 
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:nart  erred  In  refusing  to  glye  appellant's 
«isfatli  qiedal  cbarge.  This  special  charge 
dpfined  with  great  particularity  and  substan- 
tial accaracy  both  murder  in  the  first  degree 
and  morder  In  the  second .  degree,  and  in- 
itnicted  the  Jury,  with  substantial  accuracy, 
That  facts  would  Justify  and  warrant  a  ver- 
dict of  murder  in  the  first  degree,  and  on 
what  facts  a  conviction  for  murder  In  the 
srcond  d<>gree  would  be  Justified,  applying 
tbe  law  of  mnrder  In  the  first  degree  and  the 
lav  of  murder  In  the  second  degree  to  tbe 
facts  and  the  evidence,  substantially  conform- 
iDf  In  every  respect  to  the  law  of  those  de- 
grees of  bomici<le.  Having  so  done  in  the 
aame  charge  tbe  following  appears:  "Tbe  de- 
fendant in  tbe  caae  now  on  trial  is  not  being 
tried  for  the  oflTense  of  murder  in  tbe  first  de- 
fne  or  murder  in  tbe  second  degree,  but  Is 
on  trial  for  tbe  otfense  of  manslaughter,  as 
tbat  term  is  detined  to  you  in  tbe  general 
f barge.  Now.  bearing  in  mind  tbe  foregoing 
definitions  of  mnrder  In  tbe  first  degree  and 
murder  in  tbe  second  degree,.  I  therefore 
cbar^  yon  that  if  tbe  evidence  before  you  es- 
tablUties  tbe  defendant's  guilt  of  either  mur- 
der In  tbe  first  degree  or  murder  In  the  sec- 
ond degree,  as  those  terms  are  above  defined, 
and  there  Is  no  evidence  establishing  the  ot- 
fense of  manslangbter,  as  that  term  is  de- 
filed in  the  main  cbarge,  you  will  find  tbe  de- 
feodant  not  gnilty  in  this  case,  and  so  say  by 
yoor  verdict."  Having  found,  as  appears 
above,  that  tbe  issue  of  manslaughter  was 
niwd  by  the  evidence  adduced  on  the  trial, 
itberomes  unnecessary  for  us  to  decide  wheth- 
w.  if  the  evidence  did  not  raise  the  Issue  of 
oK-h  grade  of  homicide,  a  conviction  could  be 
had  for  manslaughter  on  proof  that  would 
'«ly  have  Justified  a  conviction  of  either 
mnrder  Ip  the  first  degree  or  murder  In  the 
SMvnd  dei^ree. 

Tiiere  have  been,  on  this  question  and  kin- 
dred qnestions,  a  number  of  opinions  ren- 
dered by  this  court,  which,  at  least  in  their 
Ungnage,  are  not  wholly  consistent.  We 
Think  tbe  rule  laid  down  In  Pickett  v.  State, 
«  Tex.  Cr.  R.  1.  6-3  S.  W  .^23,  is  supported 
br  tbe  best-considered  decisions  of  this  trlbu- 
Eal.  and  Is  so  intrinsically  sound  and  Just  as 
tn  lie  a  8uflfi<-ient  support  for  our  decision  In 
tb»  r-ase.  The  rule  as  there  stated  by  Judge 
r>irid8on  Is:  '"Where  defendant  was  acquit- 
ted of  morder,  and  convicted  of  manslaugh- 
ter, and  on  appi»al  tbe  Judgment  was  reversed, 
be  w)i»  not  entitled  in  the  succeeding  trial  to 
aa  instrucrtion  to  acquit  bim  of  tbe  cbarge 
of  manflanghter,  if  tbe  evidence  showed  him 
to  be  guilty  of  murder."  It  appeared  In  that 
eaie.  as  It  appears  in  this,  tbat  there  was 
evidence  whldi  would  have  authorized  a  con- 
Tlrtiim  of  either  mnrder  or  manslaughter, 
and  the  appellant  requested  tbe  court  to  in- 
struct tbe  Jnry  that,  if  they  believed  from 
the  evidence  that  Pickett  was  guilty  of  mur- 
der in  the  second  degree,  tbey  should  acquit 
M  niflUiilaughter.  The  effect,  as  stated,  of 
diat  Imtmetton  and   the-  (intention   tbere 

* 


made  was  that  an  acquittal  of  murder  would 
operate  as  a  bar  to  the  conviction  of  man- 
slaughter under  tbe  same  indictment,  al- 
though there  was  evidence  supporting  tbe  lat- 
ter ofTense.  It  was  tbere  stated,  which  Is  un- 
deniably true,  tbat  it  has  been  uniformly  held 
tbat.  where  a  party  has  been  acquitted  of 
tbe  higher  degree  or  grade  of  offense,  be  can- 
not again  he  convicted  of  that  grade  or  de- 
gree, but  tbat  such  acquittal  does  not  operate 
as  a  bar  to  tbe  prosecution  of  tbe  inferior  de- 
gree of  such  offense.  On  that  very  issue  Judge 
Davidson  says:  "Appellant's  contention  Is 
that  tbe  Jnry  should  offset  manslaughter  with 
tbe  acquittal  of  murder,  and  therefore  acquit 
If  tbey  find  from  tbe  evidence  that  defendant 
is  guilty  of  the  higher  offense,  both  of  which 
are  but  grades  of  tbe  same  offense,  and  tri- 
able under  tbe  allegations  of  tbe  Indictment. 
We  cannot  assent  to  this  proposition.  In 
Parker's  Case,  22  Tex.  App.  105,  3  S.  W.  100, 
tbe  trial  court  Instructed  the  Jury  tbat  tbey 
could  use  tbe  testimony  showing  murder  as 
a  predicate  for  the  conviction  of  manslaugh- 
ter, although  the  party  had  been  previously 
acquitted  of  mnrder ;  that  is,  appellant  could 
not  be  again  tried  for  murder  when  be  had 
been  once  acquitted  of  that  offense.  That 
case  rests  upan  that  proposition.  Other  cases 
are  numerous  to  tbe  effect  that,  where  there 
is  evidence  of  a  higher  grade  of  offense,  a 
conviction  will  not  be  disturbed  for  the  in- 
ferior degree,  though  there  was  no  testimony 
showing  tbe  Inferior  degree.  These  are  ex- 
pressly recognized  and  sanctioned  in  Parker's 
Case.  Puller's  Case,  30  Tex.  App.  559,  17 
S.  W.  1108,  is  authority  for  holding  that  a 
conviction  for  murder  In  tbe  second  degree 
can  be  bad  where  the  evidence  shows  murder 
In  the  first  degree.  This  seems  to  be  predi- 
cated upon  the  idea  that  malice  Is  a  con- 
stituent element  of  both  degrees  of  murder. 
The  Fuller  Case  was  reaffirmed  in  Conde's 
Case,  35  Tex.  Cr.  R.  98.  34  S.  W.  286,  60  Am. 
St.  Rep.  22." 

Our  lawmakers  seem  early  to  hove  recog- 
nized that  Just  such  contentions  as  that  which 
confronts  us  now  would  often  occur.  In  our 
Code  of  Criminal  Procedure  (paragraph  9,  art, 
817)  we  find  the  following  provision:  "Where 
tbe  verdict  Is  contrary  to  law  and  evidence. 
A  verdict  Is  not  contrary  to  the  law  and  evi- 
dence, within  the  meaning  of  this  provision, 
where  tbe  defendant  is  found  guilty  of  an  of- 
fense of  inferior  grade  to,  but  of  tbe  same 
nature  as  the  offense  proved."  In  Campbell 
V.  State,  10  Tex.  App.  500,  Judge  Winkler,  In 
passing  on  a  somewhat  similar  question,  said: 
"If  there  is  any  variance  between  tbe  proof 
and  the  finding  of  the  Jury,  it  will  be  found 
on  a  careful  examination  that  tbe  evidence 
tends  rather  to  establish  a  higher  grade  of  of- 
fense than  manslaughter,  rather  than  n  low- 
er grade.  If  this  be  true,  and  if  by  tbe  ad- 
ministration of  the  law  one  accused  of  crime 
should  be  convicted  of  a  lower  grade  of  the 
crime  included  within  the  offense  charged  In 
the  Indictttent  thaii  the  proof  warraiits,  cer- 
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talnly  the  defendant  has  no  Just  ground  to 
complain  that  he  has  been  convicted  of  a 
grade  of  offense  lower  than  the  testimony 
warranted,  and  one  for  which  a  milder  pun- 
ishment Is  prescribed  by  law.  In  this  case, 
however,  on  account  of  the  fact  that  on  a 
former  trial  the  defendant  had  been  virtually 
acflultted  of  murder,  he  could  not  be  put  on 
trial  for  that  grade  of  offense  a  second  time; 
'  but  this  did  not  prohibit  the  state  from  call- 
ing upon  him  to  answer  for  a  lower  grade  of 
the  offense,  included  within  the  crime  char- 
ged In  the  indictment,  and  for  which  he  had 
not  been  previously  tried;  and  to  hold  that 
a  conviction  for  the  lower  grade  of  offense 
could  not  be  sustained  on  the  ground  that 
the  proof  did  not  reduce  the  ofCense  to  the 
lower  grade  would  be  to  say  that  the  state 
could  not  Inflict  any  punlstunent  for  the  of- 
fense whatever,  no  matter  how  plain  the  evi- 
dence of  his  guilt.  Such  an  application  of  tlie 
law  would  be  a  monstrous  mockery,  not  to  be 
tolerated." 

Murder  in  the  first  degree,  murder  In  the 
second  degree,  and  manslaughter  are  not,  in 
the  strictly  legal  sense,  different  offenses,  but 
merely  different  grades  of  the  same  offense. 
They  are  all  species  of  unlawful  homicide. 
The  provision  of  our  statute,  by  which  in 
terms  it  is  said  that  the  mere  fact  that  one 
is  convicted  of  a  lesser  grade  of  offense  than 
that  which  the  evidence  shows  should  be  no 
ground  for  a  new  trial,  was  but  a  legislative 
declaration  that  t)ecau8e,  In  any  case,  the 
wrongdoer  bad  not  received  the  punishment 
to  which  be  was  entitled,  should  be  no 
ground  or  cause  why  he  should  go  unwhipped 
of  punishment  at  all.  At  best  the  grades  and 
degrees  of  an  unlawful  killing  are  more  or 
less  arbitrary,  and  the  line  between  them 
sometimes  difficult  to  be  drawn.  It  was  in- 
tended, as  it  should  have  been  Intended,  to 
punish  every  man  when  be  had  unlawfully 
and  intentionally  taken  the  life  of  his  fellow 
man,  and  to  hold  that,  because  a  former  Jury 
had  acquitted  the  appellant  in  this  case  of 
murder  in  the  first  or  murder  in  the  second 
degree,  he  is  of  right  entitled  on  a  second 
trial  to  go  free,  because  another  Jury  might 
conclude  under  a  charge  giving  these  neces- 
sarily technical  definitions,  that  the  offense 
was  murder  in  the  second  degree,  is  to  abso- 
lutely nullify  the  substantial  provision  of 
our  C!ode  of  Criminal  Procedure  above  quot- 
ed. In  this  case  the  court  defined  manslaugh- 
ter in  terms  tliat  are  substantially  beyond 
criticism,  and  submitted  to  the  Jury  the  issue 
or  fact  as  to  whether,  in  the  light  of  the  evi- 
dence and  the  Instruction  so  given,  the  ap- 
pellant was  guilty  of  this  offense.  Having 
been  acquitted  of  murder  in  the  first  and 
murder  in  the  second  degree,  it  was  not  the 
right  of  appellant  to  have  these  degrees  of 
murder  defined  or  submitted,  or  one  offset  by 
the  other.  This  we  understand  to  be  clearly 
the  rule,  and  is  so  in  accordance  with  Justice 
and  so  supported  by  the  provisions  of  our 


Code  atx>ve  quoted  as  to  reqtilre  us  to  fol- 
low it  For  these  reasons  we  believe  that  the 
court  did  not  err  in  refusing  to  give  the  spe- 
cial charge  above  referred  to. 

2.  Another  matter  complained  of  was  that 
on  the  trial  of  the  case,  after  the  conclusion 
of  the  evidence,  the  district  attorney,  hi  the 
presence  of  the  Jury,  stated  to  the  court,  and 
wUle  in  the  act  of  addressing  the  court,  that 
he  was  going  to  read  the  Pickett  Case  in 
43  Tex.  Cr.  R.  1,  63  S.  W.  325,  a  case  in  which, 
like  the  one  before  the  court,  the  defendant 
had  l>een  tried  and  acquitted  of  murder  in 
the  first  and  second  degrees  and  convicted 
of  manslaughter,  and  the  case  reversed;  that 
in  this  case  on  trial  the  defendant  has  been 
acquitted  of  murder  in  the  first  and  second 
degrees,  and  is  now  on  trial  for  manslaugh- 
ter. In  approving  this  bill  the  court  states 
that  the  district  attorney  "never  did  say  that 
the  defendant  in  this  case  was  convicted  of 
manslaughter."  The  statement  In  question 
was  addressed  to  the  court,  and  not  in  any 
sense  addressed  to  the  Jury,  ttmugh-  It  was 
made,  it  appears,  in  their  presence.  It  was 
only  by  inference  that  the  Jury  could  have 
understood,  if  at  all,  that  appellant  bad  there- 
tofore been  convicted  of  the  offense  of  man- 
slaughter. There  was  no  statement  to  that 
effect,  nor  could  they,  from  the  statement  of 
the  district  attorney,  have  so  understood, 
unless  they  might  have  made  this  inference 
from  the  fact  of  his  statement  of  a  former 
acquittal  of  murder  In  the  first  degree  and 
murder  in  the  second  degree.  That  this 
would,  to  the  legal  mind,  have  been  a  fair 
deduction,  would  be  confessed;  but  we  do  not 
believe  it  would  have  of  necessity  been  so 
understood  by  the  Jury,  nor  is  there  such  an 
allusion  to  his  former  conviction  as  to  Jus- 
tify a  reversal  of  the  case. 

3.  There  is  another  question  arising  npon 
the  trial  which  we  deem  It  necessary  to  dis- 
cuss, and  that  Is  that  portl<m  of  the  court's 
charge  which  instructs  the  Jury  that,  In  de- 
termining whether  or  not  there  was  adequate 
cause,  the  Jury  have  the  right  to  consider  any 
former  provocation,  if  any,  and  all  other 
facts  and  circumstances  in  evidence  l>efore, 
after,  or  at  the  time  of  the  homicide.  We 
think  that  not  only  is  this  charge  not  errone- 
ous, but  that  a  failure  to  so  charge  would 
have  I>een  error.  It  must  be  remembered 
that  the  Only  other  former  provocation  oc- 
cured,  and  was  the  subject-matter  of  discus- 
sion between  the  parties,  only  about  two 
hours  before  the  killing,  and  was  so  inti- 
mately connected  with  it,  and  the  state  of 
rage,  resentment,  and  passion  of  the  appel- 
lant was  so  continuous  and  unbroken,  as 
to  make  a  consideration  of  the  first  quarrel 
and  controversy  essential  and  proper  to  de- 
termine the  state  of  mind  of  the  appellant 
at  the  very  time  of  the  shooting.  The  entire 
charge  of  the  court  on  this  subject  was  as 
follows:  "By  the  expression  'under  the  im- 
mediate influence  of  sudden  passion'  la  meant 
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t^t  the  proTocatlon  must  arise  at  the 
I'jit  of  the  commission  of  the  offense,  and 
thit  tbe  passion  la  not  the  result  of  a  tor- 
Da  piDTOcation.  The  act  must  be  directly 
nised  tj  the  passion  arising  out  of  the  pror- 
ocjtloo.  It  is  not  enough  that  the  mind  is 
aereir  agitated  by  the  passion  arising  from 
sKM  otlier  proTOcatlon,  or  a  provocation  given 
by  9«ne  other  [)er8on  than  the  party  killed." 
iti  thai  follows  the  charge  complained  of: 
'AdiI  In  determining  whether  or  not  there 
Tu  adequate  cause,  the  Jury  have  the  right 
•0  consider  any  former  provocation,  If  any, 
.■jA  all  other  facts  and  circumstances  in  evi- 
lience  before,  after,  or  at  the  time  of  the 
wmlcide." 

4.  There  was  no  error  In  overruling  the 
2pr>IIcation  for  a  continuance.  As  stated,  ap- 
l^Ilant  was  Indicted  on  the  14th  day  of 
Ai^st,  1903.  The  case  was  called  for  trial 
on  March  3,  1906.  The  witness  for  whom 
the  continuance  was  sought  was  attached  on 
the  4th  day  of  September,  1907.  The  facts 
fipected  to  be  proved  by  her  were,  aa  stated, 
•hat  she  was  30  or  40  feet  from  the  parties 
2t  the  time  of  the  killing;  that  she  saw  de- 
feased get  off  of  his  wagon  and  walk  around 
north  of  the  head  of  his  team  and  their  heads 
met  defendant ;  that  the  shooting  occurred 
In  front  of  the  door;  and  that  Just  prior 
thereto  appellant  was  east  of  said  team  and 
deceased  west  of  the  seat  of  the  wagon  on 
xhi-h  he  was  riding.  This  testimony  was 
•timed  to  be  material.  In  view  of  the  fact 
liat  the  witnesses  for  tbe  state  would  swear 
tliat  the  shooting  did  not  occur  in  front  of 
tbe  team,  but  that  appellant  shot  deceased 
rtile  he  was  either  on  the  wagon  seat  or  Just 
ifter  he  was  leaving  It  There  were,  as  the 
record  shows,  some  eight  or  ten  witnesses  to 
•he  homidde.  There  Is  some  slight  dlffer- 
aice,  as  would  natnrally  occur,  In  the  tes- 
tinony  of  the  witnesses  as  to  the  precise  con- 
diet  of  tbe  parties.  The  testimony  of  some 
tt  the  witnesses  corresponds  very  dosely  with 
'hat  which  it  was  desired  to  obtain  from  the 
Kititog  witness.  Her  testimony,  if  produe- 
■d.  would  have  been  only  cumulative,  and  is 
S'-t  believed  to  be  of  such  a  substantial  char- 
i'ter  as.  In  view  of  the  lapse  of  all  these 
ran,  would  have  Justified  a  further  contlnn- 
SM«  of  the  case. 

i.  Again,  error  Is  assigned  to  the  action  of 
the  court  in  refusing  to  i)ermlt  the  witnesses 
^T*  and  McKee  to  testify  that  the  state's 
«itne88e«  were  prejudiced  and  hostile  to  ap- 
;<naiit  on  acconnt  of  his  having  aided  the  of- 
^ccn  in  mnning  down  criminals  among  the 
>«fioe«  in  tliat  section  of  the  city.  It  ap- 
pem  fran  the  record  that  this  matter  arose 
li  tbis  manner-  While  the  witnesses  Wise 
ud  McKee  were  on  the  stand,  they  were 
uk«d  the  following  qnestion:  "Do  yon  know 
*!>ether  or  not  there  was  any  animosity  and 
iO  leeling  existing  among  these  negro  wit- 


nesses out  there  at  Locksboro  against  the  de- 
fendant, and,  if  so,  what  it  was  for?"  It  was 
stated  that  appellant  expected  tbe  answer 
of  the  witnesses  to  be  that  as  an  officer  of 
the  law  he  knows  all  about  it,  and  that 
these  negroes  out  there,  particularly  the  wit- 
nesses, had  at  the  time  of  the  homicide  and 
now  have  an  enmity  and  animosity  against 
the  appellant,  and  that  be  ezi>ected  further 
to  show  by  said  witnesses  that  the  reason 
for  such  enmity  and  animosity  was  on  ac- 
count of  appellant  being  an  assistant  of  tbe 
officers,  and  that  he  had  incurred  tbe  enmity 
of  these  witnesses;  that  this  testimony  was 
offered  for  the  purpose  of  Impeaching  these 
witnesses.  On  the  trial  there  was  no  ques- 
tion asked  to  any  witness  as  to  their  state  of 
feeling  towards  appellant,  nor  was  any  effort 
made  to  show  any  unkindness,  animosity, 
or  ill  will.  It  Is  not  shown  that  the  witness 
named  had  personal  knowledge  of  the  feel- 
ings or  attitude  of  any  particular  witness  to- 
wards appellant ;  nor  was  he  Interrogated 
with  reference  to  the  feelings,  attitude,  or 
disposition  of  any  particular  witness  towards 
appellant;  nor  is  it  shown  that  be  bad  per- 
sonal knowledge,  nor  are  tbe  means  of  sucb 
knowledge,  In  respect  to  tbe  attitude  of  any 
particular  witness,  shown.  It  Is  rather,  we 
think,  an  effort  upon  the  part  of  counsel  for. 
appellant  to  show  the  conclusion  or  belief 
of  tbe  witness  in  respect  to  this  matter,  as 
deduced  from  tbe  activity  of  appellant  In  aid- 
ing them  In  ferreting  out  crimes  In  that 
neighborhood.  There  can  be,  we  think,  no 
doubt  that  It  is  always  permissible,  in  every 
case  where  it  can  t*  shown  by  competent 
evidence,  to  make  proof  of  the  hostile  at- 
titude of  any  witness  in  respect  to  any  party 
or  any  cause  before  the  court.  Such  evi- 
dence Is  clearly  admissible  for  the  purpose 
of  affecting  the  credibility  of  witnesses  and 
tbe  weight  of  their  testimony.  Enc.  of  Ev. 
vol.  2,  p.  406;  Snrrell  v.  State,  29  Tex.  App. 
321,  15  S.  W.  816;  Watts  v.  SUte,  18  Tes. 
App.  381.  But  before.  In  any  case,  such  tes- 
timony will  be  permitted,  it  ought  to  be 
shown  that  the  witness  in  fact  knew  the  feel- 
ings, attitude,  and  disposition  of  the  witness 
about  whom  he  Is  testifying,  and  in  no  case, 
under  tbe  guise  of  stating  such  attitude, 
should  a  witness  be  permitted  to  testify  to 
other  transactions  from  which  he  might  or 
would  deduce  a  conclusion  of  such  hostile 
attitude  or  feeling  We  do  not  think,  as  here 
presented,  that  the  testimony  is  permissible, 
and  bold  that  the  action  of  tbe  coiurt  com- 
plained of,  as  presented  by  this  record,  was 
not  erroneous. 

6.  We  believe.  In  the  light  of  the  entire  rec- 
ord, that  there  was  no  error  of  which  appel- 
lant can  complain;  and,  so  believing.  It  Is 
ordered  that  the  Judgment  of  the  court  below 
be,  and  tbe  same  is  hereby,  in  all  things  af- 
firmed. 
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BROWN  V.  STATE. 
(Court  of  Criminal  App^s  of  Texas.    Jane  27, 

1.  Ju»T  —  Summoning  —  Statutobt  Pbovi- 
siONs— Vauditt. 

Acts  30th  Leg.  p.  269,  c.  139,  providing  for 
the  selection  of  jurors  in  counties  having  cities 
aggre|:ating  20,000  inhabitants  or  more,  is  con- 
stitutional. 

2.  Homicide— Manslattghtkb—Pbovocation. 

Where  decedent  provoked  a  difficulty  with 
accused  by  taking  a  seat  on  the  arm  of  a  chair 
occupied  by  accused  and  placing  his  arm  around 
him,  under  circumstances  indicating  that  dece- 
dent and  a  third  person,  with  whom  accused  had 
had  a  difficulty,  contemplated  an  attack  on  him, 
decedent  was  the  aggressor,  and  accused  had  the 
right  to  ask  him  to  desist,  and  on  his  failure  to  do 
so  he  might  resent  such  insult  and  assault,  and 
on  decedent  then  attacking  accused,  and  striking 
him  over  the  eye,  and  throwing  him  on  the 
floor,  additional  causes  of  provocation  existed, 
and  accused,  if  incaj)able  of  cool  reflection, 
though  going  too  far  in  shooting  decedent,  was 
guilty  of  manslaughter  only. 

[Bd.  Note.— For  cnses  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  i  68.] 

3.  Same. 

Where  decedent  provoked  a  difficulty  with 
accused  by  taking  a  seat  on  the  arm  of  a  chair 
occupied  by  accused  and  by  placing  bis  arm 
around  him,  and  accused,  exceeding  the  limits  of 
self-defense,  drew  a  pistol,  not  with  a  view  of 
killing  decedent,  but  with  a  view  of  forcing  de- 
cedent from  him,  and  in  the  struggle  accused 
shot  decedent  to  save  his  own  life  or  because  of 
severe  punishment  being  inflicted  by  decedent, 
accused  was  guilty  of  manslaughter  only. 

[Ed.  Note. — For  casps  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  78.] 

4.  Same. 

Where  accused,  at  the  time  decedent  pro- 
voked a  difficulty  with  him,  believed  that  de- 
cedent provoked  the  difficulty  to  the  end  that 
decedent  and  a  third  person,  with  whom  accused 
had  had  a  difficulty,  might  inflict  severe  punish- 
ment on  him.  and  accuspd  anticipated  from  the 
beginning  and  during  the  difficulty  with  de- 
cedent that  the  conflict  would  be  between  him- 
self and  two  antagonints,  accused  had  the  legal 
right  from  the  standpoint  of  manslaughter  to.  de- 
fend himself  against  both,  as  much  as  be  would 
have  had,  from  the  standpoint  of  self-defense  if 
his  life  had  been  in  danger  or  his  body  in  danger 
of  serious  injury, 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig, 
vol.  26.  Homicide,  f  6a] 
6.  Same— Evidence— INSTBUCTIOKS. 

Where,  in  a  homicide  case,  it  appeared  that 
decedent  provoked  a  difficulty  with  accused  un- 
der circumstances  indicnting  that  decedent  and 
a  third  person,  with  whom  accused  had  bad  a 
difficulty,  contemplated  an  attack  on  him  with  a 
view  of  inflicting  on  him  severe  chastisement, 
and  that  in  the  struggle  between  accused  and  de- 
cedent accused  killed  decedent,  an  instruction  on 
manslaughter,  which  ignored  the  right  of  ac- 
cused to  resist  the  anticipated  attack  by  de- 
cedent and  the  third  person,  was  reversible  er- 
ror. 

6.  Same— Sale-Defense— Mansladohteb. 

Where  the  question  of  serious  bodily  injury 
is  involved,  and  the  issues  of  self-defense  and 
manslaughter  arise,  the  court  must  definitely  in- 
struct the  jury,  so  that  they  will  understand' 
where  one  ends  and  the  other  begins,  and  be  able 
to  draw  the  line  of  demarkation  from  die  facts. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26.  Homicide,  §§  614-632.] 

7.  Same. 

Where,  in  a  homicide  case,  it  appeared  that 
decedent  provoked  a  difficulty  with  accused  un- 


der circumstances  which  indicated  to  accused 
that  decedent  and  a  third  person,  with  whom 
accused  had  bad  a  difficulty,  contemplated  an 
attack  on  him  with  a  view  of  inflicting  on  hina 
severe  chastisement,  and  that,  in  the  struggle  be- 
tween accused  and  decedent,  decedent  struck 
accused  and  threw  him  on  the  floor,  and  accused 
shot  decedent,  an  instruction  that  the  fact  that 
accused  was  in  the  wrong  in  striking  the  third 
person  could  not  be  considered,  in  passing  on 
whether  or  not  accused  was  the  aggressor,  was 
reversible  error. 

8.  Cbiminal  Ijaw  —  Dtino  Dkclarations  — 
Instructions. 

Where  dying  declarations  were  properly  re- 
ceived in  evidence,  under  proof  tending  to  show 
that  the  declarations  were  voluntary  and  that 
decedent  made  them  while  sane  and  conscious 
of  approaching  death,  but  which  was  not  con- 
clusive on  those  points,  the  court  should  charge 
the  jury  not  to  consider  the  declarations  unless 
they  found  that  the  proof  established  such  facts. 

9.  Homicide— Evidence— ADMI881BII.ITT. 

Where,  in  a  homicide  case,  accused  merely- 
showed  that  he  had  bad  a  previous  difficulty 
with  a  third  person,  without  snowing  the  details 
and  the  cause  thereof,  and  stated  that  he  b?liev- 
ed  that  decedent  and  tbe  third  person  were  con- 
templating an  attack  on  him  with  a  view  of  in- 
flicting on  him  severe  chastisement,  it  was  error 
to  receive  in  evidence  the  details  of  tbe  difficulty 
with  the  third  person, 

[Ed.  Note,— For  cases  in  point,  see  Cent.  Dij;. 
vol.  26,  Homicide,  i  290.] 

10.  Cbiminal  Law— Evidence  —  Admissibh,- 

ITT. 

The  safe  rule  is  to  limit  as  far  as  practica- 
ble the  pvidencp  to  the  very  matter  in  hand,  and 
to  exclude  admissions  and  testimony  of  extrane- 
ous offenses  and  controversies. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Diir. 
vol.  14,  Criminal  Law,  §8  822-824.] 

Brooks.  J.,  dissenting.  Davidson,  P.  J.,  dis- 
senting in  part. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   W.  W.  Nelms,  Judge. 

W.  O.  Brown  was  convicted  of  murder  In 
tbe  second  degree,  and  be  appeals.    Reversed. 

Crane.  Gilbert  &  Crane,  Crawford  &  Lamar, 
and  Muse  &  Allen,  for  appellant  F.  J.  Me- 
Cord,  Asst  Atty.  6en.,  and  Chas.  F.  Clint,  for 
tbe  State. 

DAVIDSON,  P.  J.  The  writer  respectfully 
states  that  be  cannot  agree  with  his  Brethren 
In  holding  the  act  of  the  Thirtieth  Legislature 
(Laws  1907,  p.  269,  c.  139)  constitutional  which 
authorizes  those  counties  In  which  Is  included 
a  city  or  cities  aggregating  20,000  Inhabitants 
to  operate  under  a  different  rule  with  ref- 
erence to  the  summoning  and  Impaneling  of 
grand  and  petit  juries  from  the  rule  general- 
ly in  vogue  in  the  state.  I  have  stated  my 
reasons  for  dissenting  at  some  length  In  tbe 
case  of  Bob  Smith  t.  State  (decided  at  the 
present  term)  113  S.  W.  289,  and  refer  to 
that  case  for  dis^sentlng  on  that  proposition. 

The  majority  of  tbe  court  thinks  the  judg- 
ment should  be  reversed  for  reasons  herein 
stated.  Our  Brother  BROOKS  has  written 
an  opinion,  among  other  things,  holding  the 
chafge  Is  ffufflclent  as  given  by  the  court  in 
regard  to  the  Issue  of  manslaughter.  We 
cannot  concur  In  these  views,  and  believe  the 
charges  given  are  sufiSclently  erroneous   in 
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this  re^>ect  to  require  a  reversal  ot  the  ixulg- 
menL  A  sufficient  Bomming  up  of  the  facts 
as  bearing  upon  the  question  of  manslaughter 
will  be  fotmd  in  the  statement  by  Judge 
BROOKS  In  his  opinion  herewith  filed,  and 
Tinnecesaary  here  to  recapitulate.  The  char- 
ges given  are  very  general,  following  the  statn- 
toT7  definitton.  Among  other  things,  the 
court  charged  that  "a  provocation  must  arise 
at  the  time  of  the  commissioD  of  the  ofTenae, 
and  must  not  be  the  result  of  a  former  provo- 
ntion,  and  that  the  act  must  be  directly 
(aused  by  the  passion  arising  out  of  the  prov- 
o<^tioo.  and  that  it  Is  not  enough  that  the 
mind  be  merely  agitated  by  the  passion  aris- 
ing from  some  other  provocation,  or  a  provo- 
cation given  by  some  other  person  than  the 
party  killed,  and.  further,  an  assault  and  bat- 
tery prodncing  pain  or  bloodshed,  or  any  con- 
d}ti<m  or  circumstance,  or  combination  of  con- 
ditions («■  circumstances,  which  is  capable  of 
creating  and  does  create  sndden  passion,  such 
as  anger,  etc.,  which  renders  the  mind  in- 
capable of  cool  reflection,  and,  further,  in  a 
xeneral  way,  instructs  the  Jury  that  the  prov- 
ocation causing  sudden  passion  must  arise 
at  the  time  of  the  killing,  and  it  is  the  duty 
«f  the  jnry  in  determining  the  adequacy  of 
the  provocation,  to  consider  in  connection 
therewith  all  the  facts  and  circumstances  in 
evid*'nce,  and  if  they  should  find  that  by  rea- 
son thereof  the  defendant's  mind  at  the  time 
of  the  killing  was  Incapable  of  cool  reflection, 
and  that  said  facts  and  circumstances  were 
sufficient  to  produce  such  state  of  mind  in  a 
person  of  ordinary  temper,  then  the  proof  as 
to  the  sufficiency  of  the  provocation  satisfies 
the  requirements  of  the  law.  Exception  was 
ref^rved  to  these  phases  of  the  charge  and 
omissions. 

Appellant's  contention  is  that  these  charges 
on  manslaughter  are  not  sufficient;    that  as 
given  the  charge  relegates  the  adequate  cause 
and  sadden  passion,  first,  to  an  assault  pro- 
ducing pain  or  bloodshed,  and,  second,  a  gen- 
eral statement  as  above  indicated.    His  fur- 
ther contention  Is  that  the  court  should  have 
gone  farther,  and  applied  the  law  to  the  facts, 
more  particularly  to  the  end  that  the  Jury 
might    understand   the   nature   of   adequate 
cause  and  sudden  passion  arising  out  of  the 
immediate  facts  attending  the  homicide  and 
as  applicable  thereto.    If  the  deceased  pro- 
voked the  difficulty  by  taking  a  seat  upon  the 
arm  of  the  chair  occupied  by  appellant  and 
placing  his  arm  around  him  under  the  cir- 
cnmstancee  detailed  by  him,  then  deceased 
was  the  agfT^seoT  and  produced  the  occasion 
of  the  difficulty,  and  appellant  had  the  right 
to  ask  him  to  desist,  and  upon  his  failure  to 
do  so  to  rewnt  such  insult  and  assault,   and 
if  Johnson  then  attacked  him,  and  caught  him 
in  the  collar  with  his  hand,  and  struck  him 
<iiTer  the  eye,  and  followed  this  np  by  throw- 
ing bim    upon   the   floor   and   choking  him. 
These  would  be  additional  causes  of  provoca- 
tlm,  and,  although  appellant  may  have  gone 
too  far  in  using  his  pistol  by  shooting,  it 
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would  still  be  manslaughter,  and  this  phase 
of  the  law  should  have  been  given  under  the 
facts  of  this  case,  and  If  appellant  used  more 
force  than  was  necessary  under  the  law  of 
self-defense,  and  his  mind  was  incapable  of 
cool  reflection,  his  offense  might  still  tte  no 
higher  than  manslaughter. 

Second.  Even  If  appellant  went  sufllclently 
far  in  repelling  the  act  of  the  deceased  in 
going  to  the  chair  to  place  him  beyond  the 
rule  of  self-defense,  and  drew  his  pistol  with 
a  view  of  forcing  the  deceased  to  absent  him- 
self from  the  chair  and  taking  his  arm  from 
around  him  (appellant),  and  this  was  done, 
not  with  a  view  of  killing,  but  of  forcing  the 
deceased  from  him,  and  in  the  struggle  he 
shot  and  killed,  this  would  be  manslaughter. 
If,  however,  appellant  drew  his  pistol,  con- 
ceding that  he  was  in  the  wrong,  and  it  was 
drawn  for  the  purpose  of  taking  Johnson's 
life,  then  It  might  be  otherwise;  but  that  Is 
not  under  discussion  at  this  point.  And  if 
during  the  struggle  appellant  was  getting  the 
worst  of  the  difficulty  by  reason  of  the  ath- 
letic power  of  his  antagonist,  and  was  being 
choked,  and  he  shot  to  save  his  life,  or  be- 
cause of  the  severe  punlsiiment  being  Inflicted 
by  the  deceased,  this  would  be  manslaughter. 

Third.  If  appellant  believed,  at  the  time 
that  Johnson  took  a  seat  by  him.  that  it  was 
done  for  the  purpose  of  provoking  him  Into  a 
difficulty,  to  the  end  that  he  (Johnson)  and 
Miller  might  Inflict  severe  punishment  on 
him,  and  that  he  anticipated  from  the  be- 
ginning and  during  the  difficulty  tbnt  the  con- 
flict would  be  between  himself  and  two  an- 
tagonists,- this  would  have  a  tendency  to  more 
strongly  agitate  his  mind,  and  he  would  have 
the  legal  right  from  the  standpoint  of  man- 
slaughter to  defend  against  both,  as  much  so 
as  he  would  have  the  right  to  defend  against 
the  attack  or  anticipated  attack  of  both  If 
his  life  was  in  danger  or  his  body  of  serious 
injury  from  the  standpoint  of  self-defense. 
In  other  words,  the  right  of  appellant  to  re- 
sist the  attack  or  anticipated  attack  by  two 
antagonists,  under  the  circumstances,  would 
be  as  cogent  from  the  theory  of  manslaughter 
as  it  would  be  from  the  standpoint  of  self- 
defense,  provided,  however,  that  he  believed 
that  such  attack  was  made  for  the  purpose 
of  inflicting  chastisements  causing  pain  or 
bloodshed.  The  court  recognized  this  doc- 
trine as  applicable  to  the  law  of  self-defense, 
and  BO  charged  the  Jury,  coupled  with  the 
further  proposition  that  his  life  must  be  in 
danger  or  his  body  of  serious  Injury  In  order 
to  justify  the  killing. 

It  Is  sometimes  a  little  difficult  to  draw  the 
line  where  the  question  of  serious  bodily  In- 
jTiry  is  Involved  between  self-defense  and 
manslaughter,  and,  where  these  propositions 
are  In  the  case,  the  court  should  definitely  in- 
struct the  Jury  so  that  they  will  understand 
where  one  ends  and  the  other  begins,  and  be 
able  to  draw  the  line  of  demarkatlon  from  the 
facts.  So  it  is  clear,  as  we  understand  the 
facts  and  the  law,  that  if  Johnson  alone  pro- 
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voked  tbe  dlflScnlty  wltb  a  view  of  Inflicting 
severe  chastisement,  as  developed  by'  the 
facts,  uiK)n  appellant,  be  would  have  tbe  legal 
right  to  have  this  phase  of  the  law  submitted 
as  bearing  upon  manslaughter.  If  appellant, 
under  the  circumstances,  thought  the  deceas- 
ed was  bringing  on  the  difficulty,  to  be  Joined 
In  by  Miller,  and  that  the  difficulty  was  to 
proceed  upon  the  theory  of  both  of  them  giv- 
ing him  a  beating,  be  had  the  right  to  have 
the  law  of  manslaughter  charged  from  this 
standpoint;  or  If  appellant,  being  In  tbe 
wrong,  but  with  no  Intention  of  killing,  was 
sufficiently  pressed  to  believe  that  bis  life  was 
In  danger,  and  shot  fatally,  be  still  would  be 
entitled  to  an  application  of  tbe  law  of  man- 
slaughter from  this  standpoint.  As  before 
stated,  the  court  recognized  tbe  doctrine  of 
self-defense  from  tbe  attack  or  anticipated 
attack  of  the  deceased  and  Miller,  but  did  not 
instruct  the  Jury  In  regard  to  this  phase  of 
tbe  law  as  applicable  to  manslaughter.  Be- 
cause of  these  defects  or  omissions  in  tbe 
charge,  this  judgment  must  be  reversed. 

There  Is  another  charge  in  the  case  that  It 
occurs  to  us  Is  erroneous,  which  is  as  follows: 
"The  fact.  If  It  is  a  fact,  that  tbe  defendant. 
Brown,  was  in  the  wrong  In  striking  Miller, 
as  that  difficulty  is  before  you  in  the  evidence, 
cannot  be  considered  by  you  In  passing  upon 
whether  or  not  tbe  defendant  was  the  aggres- 
sor In  tbe  subsequent  transaction  with  tbe 
deceased,  Johnson,  resulting  In  the  death  of 
said  Johnson."  Now,  it  will  be  noticed  from 
the  facts  that  appellant  was  in  the  wrong  In 
striking  Miller,  and  that  a  separation  occur- 
red, as  well  as  an  abandonment  of  the  diffi- 
culty, which  was  followed  by  a  hurried  con- 
versation between  Miller  and  deceased,  and 
followed  still  further  by  the  approach  of  de- 
ceased on  appellant,  with  an  Immediate  diffi- 
culty ending  In  death  of  the  deceased.  This 
transaction  between  Miller  and  appellant 
seems  to  permeate  this  record.  It  entered 
into  the  trial  of  the  case  from  beginning  to 
end,  and  gave  it  a  coloring  that  tbe  facts 
would  not  give  forth  but  for  the  attack  on 
Miller  by  appellant.  If  this  testimony  was 
legitimate,  then  what  was  Its  office  or  mission 
In  the  case?  The  state  Introduced  evidence  In 
regard  to  this  difficulty.  The  defendant  tes- 
tified, also,  about  it,  and  appellant  makes  it 
clear  that  be  thought  and  believed,  from  what 
he  saw  occurring  between  Miller  and  deceas- 
ed, that  Johnson  was  to  provoke  the  difficulty 
and  Miller  to  enter  into  It.  We  do  not  see 
bow  these  facts  can  be  in  this  record,  and 
yet  not  be  considered  by  the  Jury  In  passing 
on  tbe  question  as  to  whether  or  not  tbe  de- 
fendant was  the  aggressor.  It  was  the  fact 
that  Miller  and  deceased  had  a  conversation, 
and  that  deceased  at  once  approached  appel- 
lant, which  made  him  believe  that  Johnson 
Intended  him  harm;  and  this,  under  appel- 
lant's testimony,  was  the  moving  cause  for  bis 
repelling  the  advance  of  tbe  deceased,  and 
which  left  tbe  Impression  upon  his  mind  that 
the  familiarity  in  sitting  on  the  arm  of  tbe 


chair  and  putting  his  arm  around  bis  body 
and  "clinching"  bim  in  the  peculiar  manner 
testified  by  appellant  was  tbe  beginning  of  a 
difficulty  in  which  be  was  to  engage  with  de- 
ceased and  Miller.  This  charge  of  the  court 
eliminates  this  by  Informing  the  Jury  that 
tbey  could  not  consider  this  matter  at  all  la 
passing  upon  the  question  whether  or  not  ap- 
pellant brought  on  the  difficulty  with  deceas- 
ed. It  was  a  very  potent  fact  under  appel- 
lant's testimony,  and  tended  to  show  that 
Johnson  was  tbe  aggressor,  and.  If  tbe  ag- 
gressor, then,  under  the  circumstances,  tbe 
Jury  ought  to  have  considered  It,  because  it 
put  appellant  in  tbe  legal  right.  This  prac- 
tically not  only  withdrew  from  the  jury  the 
testimony  and  this  phase  of  the  case,  but 
turned  It  cogently  against  the  accused. 

Many  objections  are  made  to  tbe  admissi- 
bility of  testimony,  among  others,  of  Dayton 
Moses  and  Dr.  Rhnmer,  as  well  as  a  state- 
ment in  writing,  signed  by  the  deceased,  all 
purporting  to  give  certain  dying  declarations 
of  A.  S.  Johnson  touching  tbe  facts  of  the 
killing.  Tbe  record  in  respect  to  these  mat- 
ters Is  very  voluminous,  but  has  been  care- 
fully considered.  We  think  that  this  testi- 
mony was  admissible,  and,  taken  together, 
made  such  a  case  as  authorized  the  court  to 
permit  it  to  go  to  the  Jury.  We  do  not  be- 
lleve,  however,  that  the  evidence  Is  so  conclu- 
sive and  irrefragable  as  to  have  Justified  tbe 
court  in  refusing  to  instruct  the  Jury,  as  re- 
quested, to  the  effect,  In  substance,  that  before 
they  should  consider  such  purported  dying 
declarations  of  deceased  tbey  must  find  and 
believe  from  the  evidence  that,  when  made, 
If,  Indeed,  made  by  him,  they  were  volunta- 
rily uttered,  that  he  was  rational,  and  that  at 
tbe  time  be  was  conscious  of  impending  death. 
In  tbe  case  of  Taylor  v.  State,  38  Tex.  Cr. 
R.  552,  43  S.  W.  1019,  this  rule  is  commended 
by  Judge  Henderson  in  this  language:  "In- 
asmuch as  some  controversy  was  made  by  ap- 
pellant as  to  whether  said  declarations  were 
freely  and  voluntarily  made,  and  that  the  de- 
ceased was  of  sane  minu  at  tbe  time,  and 
conscious  of  approaching  death,  the  court  in- 
structed them  that.  If  said  declarations  were 
not  made  under  the  safeguards  required  by 
law,  not  to  consider  same."  After  quoting 
tbe  charge  given  in  that  case  be  adds:  "In 
our  opinion.  It  embodies  a  correct  rule  on  the 
subject,  and  was  applicable  to  the  testimony." 

Again,  we  believe  the  court  erred  In  admit- 
ting In  evidence  the  details  of  the  prior  con- 
troversy or  difficulty  between  appellant  and 
one  Miller.  Appellant  had,  in  his  direct  tes- 
timony given  In  his  own  behalf,  stated  In 
substance  that  he  bad,  a  short  time  before 
this,  bad  some  controversy  wltb  Bob  Miller. 
The  mere  fact  of  such  difficulty  was  stated 
by  him,  but  none  of  tbe  details  of  such  diffi- 
culty were  given,  the  cause  thereof,  or  what 
took  place  between  tbe  parties.  The  mere 
fact  was  stated,  In  connection  with  bis  testi- 
mony, in  substance,  to  the  effect  that  soon 
after  this  be  saw  Miller  and  deceased  talking 
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together  and  looking  in  his  direction,  as  ex- 
pUnatoiy  of  his  apprehension  and  belief  that 
Miller  and  Johnson  meant  to  do  him  some 
lurm,  and  that  Johnson's  conduct  in  coming 
to  him  soon  thereafter  was  in  furtherance  of 
a  rommon  design  on  the  part  of  Miller  and 
Jotinson  to  engage  him  in  a  difficulty.  In  this 
state  of  the  proof  the  prosecution  was  per- 
ffiitted,  oTer  the  objection  of  appellant,  to 
prove  by  A.  B.  Tabor  and  Bob  Miller  the  de- 
tails of  the  difficulty  between  Miller  and  ap- 
pellant prior  to  the  homicide,  and  to  contra- 
it-t  appellant  In  respect  to  his  testimony  as 
10  saeh  details,  and  to  require  him  to  make 
idmlsslons  and  statements  in  respect  thereto, 
the  probable.  If  not.  Indeed,  the  necessary,  ef- 
fect of  which  was  to  embarrass  and  prejudice 
bis  case  before  the  Jury. 

Anx>ng  other  things,  the  following  examina- 
tion of  appellant  by  counsel  for  the  state  was 
allowed  over  the  objection  of  his  counsel:  "Q. 
Isn't  It  a  fact  that,  a  few  minutes  before  you 
had  the  difficulty  with  Albert  Sidney  John- 
Si.41.  TOO  wallied  up  to  Bob  Miller  and  said. 
There's  the  God  damnedest  son  of  a  bitch  In 
Texas?  A.  Not  exactly  that  Iqn^age.  Q. 
Well,  what  language?  A.  Bob  Miller  had  been 
drcniating  reports  that  Injured  my  business. 
Q.  Wait  a  minute;  please  answer  my  ques- 
tion. What  did  you  say?  A.  I  said  to  him, 
Ton  are  a  God  damn  lying  son  of  a  bitch.'  Q. 
Didn't  yon  stand  there  and  curse  him  for 
several  minutes?  A.  No,  sir;  I  didn't.  Q. 
didn't  yon  stand  there  with  your  hand  on 
jtrar  pistol?  A.  No,  sir;  I  didn't.  Q.  And 
were  cursing  him?  Did  he  resent  it?  Did 
he  say  a  word?  Didn't  he  stand  there  while 
you  cursed  him  without  saying  a  word?  "  A. 
No,  sir ;  he  went  out  right  Immediately  round 
the  end  of  the  desk,  and  he  says,  'I  will  be 
l«ck.'  Q.  Isn't  it  a  fact  that  when  yon  got 
Qiroueh  cursing  him  yon  slapped  his  jaws? 
X.  I  slapped  him  at  the  same  time  I  made  the 
remark  to  him.  I  said  just  what  I  repeated 
a  moment  ago,  and  he  went  out  and  said  he 
would  be  back.  When  I  slapped  Mr.  Miller, 
be  walked  Immediately  over  round  the  end 
of  the  desk  and  says,  'X  will  be  back  In  a 
minute.'  And  Mr.  Tabor  took  me  by  the  arm 
then  and  turned  round  and  says,  'Let's  don't 
bave  any  trouble.  Brown,'  and  I  told  him  I 
didn't  want  any  trouble,  hut  that  man  had  to 
let  me  alone." 

When  It  was  proposed  to  go  Into  this  mat- 
ter, and  the  first  inquiry  was  made  In  ree^>ect 
tbereta,  appellant  objected  to  the  question, 
aod  objected  to  any  inquiry  Into  the  details 
of  the  difficulty  with  Miller,  or  evidence  of 
any  of  the  details  of  his  difficulty  with  a 
tUrd  party,  as  not  having  any  connection  with 
the  homicide  on  trial,  except  In  so  far  as  it 
si.'iy  hare  affected  appellant's  apprehension 
■nd  fear  from  the  apprehended  attack  from 
UiUer,  and  whether  appellant  was  right  or 
TTong  in  the  difficulty  with  Miller  could  not 
be  used  as  a  circumstance  against  him,  and 
tljo  testimony  was  inadmissible.  Irrelevant, 
ukl  immaterial,  and  contained  and  related  to 


extraneous  matters  hnrtftil  and  prejudicial  to 
him.  After  the  cross-examination  of  appel- 
lant, the  state  introduced  both  A.  B.  Tabor 
and  Bob  Miller  in  rebuttal,  who  testified  at 
great  length  as  to  the  details  of  said  diffi- 
culty l)etween  appellant  and  Miller  prior  to 
the  homicide,  and  each  of  said  witnesses  was 
permitted  to  give  his  version  of  what  occur- 
red In  siich  controversy.  We  think  that,  as 
presented,  these  objections  should  have  been 
sustained.  Appellant  had  gone  no  further  in 
his  testimony  than  to  assert  as  a  fact  some 
prior  difficulty  with  Miller.  This  was  not 
only  admissible,  but  important,  as  throwing 
light  on  his  claim  that  he  believed,  when  be 
saw  Miller  and  Johnson  In  conversation  and 
looking  in  his  direction,  that,  in  view  of  such 
former  difficulty  and  conference,  their  conver- 
sation related  to  him.  It  would,  of  course, 
bave  been  admissible  for  the  state  to  have 
.shown  that  in  fact  no  such  difficulty  or  con- 
troversy with  Miller  had  taken  place,  and  It 
might  have  been  proper  to  have  shown  that. 
If  In  fact  there  bad  been  such  controversy.  It 
was  not  of  such  gravity  as  would  fairly  have 
Justified  Brown  in  believing  that  the  conver- 
sation between  the  parties  named  had  any 
reference  or  relation  to  him ;  bat  it  cannot 
be  claimed  that  the  testimony  elicited  from 
appellant,  or  produced  from  Miller  and  Tabor, 
stopped  here.  On  the  contrary,  the  effect  of 
it  was  probably  to  place  appellant  In  a  bad 
light  before  the  Jury  and  to  prejudice  his 
case.  It  is  always  a  safe  rule  to  limit,  as  far 
as  practicable,  evidence  to  the  very  matter 
and  case  in  hand,  and  to  exclude  admissions 
and  testimony  of  extraneous  oCTenses,  contests, 
controversies,  and  difficulties.  Ware  v.  State, 
36  Tex.  Or.  R.  597,  38  S.  W.  198;  Brittain  v. 
State,  36  Tex.  Or.  R.  410,  87  S.  W.  758; 
Morrison  v.  State  (Tex.  Cr.  App.)  44  S.  W. 
611 ;  Woodard  v.  State  (Tex.  Cr.  App.)  61  S. 
W.  1122;  Barkman  v.  State  (Tex.  Cr.  App.) 
52  S.  W.  69;  Chumley  v.  State,  20  Tex.  Cr. 
R.  656. 

Our  Brother  BROOKS  has  at  length  writ- 
ten bis  views  and  reasons  why  the  Judgment 
should  be  affirmed.  The  majority  of  the  court 
are  of  opinion,  however,  that,  for  the  reasons 
above  Indicated,  the  judgment  should  be  re- 
versed;  and  It  is  accordingly  ordered. 

BROOKS,  J.  (dissenting).  Appellant  was 
convicted  of  murder  in  the  second  degree,  and 
bis  punishment  assessed  at  30  years'  confine- 
ment in  the  penitentiary. 

In  an  altercation  occurring  in  the  corridor 
of  the  St.  George  Hotel,  In  the  city  of  Dallas, 
a  difficulty  occurred  between  the  appellant 
and  Albert  Sidney  Johnson,  in  the  course 
of  which  difficulty  appellant  shot  deceaso<1 
(Johnson),  from  which  wound,  a  short  time 
after  the  difficulty,  the  deceased  died.  The 
state's  case  Is  epitomized  by  the  dying  dec- 
laration of  the  deceased,  which  is  as  follows: 
"I  live  in  Dallas,  Tex.,  and  work  for  the 
Southern  Rock  Island  Plow  Company.  Mr. 
W.  O.  Brown,  Frank  Tennanti  Joe  Strayhorn, 
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and  myself,  and  two  or  three  other  fellows  I 
didn't  know,  went  Into  the  St.  George  bar  and 
got  a  drink,  after  which  we  stood  around  for 
a  minute  or  two,  and  then  most  of  us  went 
on  Into  the  hotel  proper  In  the  corridor,  and 
W.  O.  Brown  sat  down  In  nn  armchair  about 
30  feet  from  the  Main  street  entrance,  near 
the  office,  and  I  sat  down  on  the  arm  of  the 
same  chair,  and  be  told  me  to  get  up  from 
there.  I  thought  he  was  Joking,  and  asked 
him  if  he  meant  It.  He  (Brown)  then  said, 
'Yes,  by  God,  I  did ;  get  up  from  there,*  and 
hit  me  over  the  head  with  a  pistol.  I  jumped 
up  and  grabbed  him,  and  forced  him  back  in- 
to the  chair,  and  be  shot  me  in  the  atKlomen. 
I  took  the  pistol  away  from  him;  that  Is, 
I  got  control  of  It,  and  the  next  shot  went  in- 
to the  celling.  Then  somebody  else  took  the 
revolver  away  from  us.  It  was  about  7 
o'clock  In  the  evening,  on  Tuesday,  the  22d  of 
January,  A.  D.  1907,  that  we  went  Into  the 
St  George  bar.  and  about  30  minutes  later 
when  the  shooting  occurred.  I  had  no  weap- 
on of  any  kind  on,  nor  with  me,  and  I  don't 
know  why  he  shot  me.  We  were  always 
good  friends,  and  had  not  ever  had  an  argu- 
ment In  which  hot  words  were  used."  There 
Is  some  dispute  In  the  testimony  for  the  state 
and  the  defendant  as,  to  where  the  shot  was 
fired,  whether  on  the  east  or  west  side  of  the 
narrow  entrance  that  leads  to  the  corridor 
from  the  front.  Some  of  the  testimony  indi- 
cates that  It  was  on  the  east  side,  and  some 
on  the  west  side;  but  the  testimony  shows, 
we  take  it,  that  the  dlfflculty  terminated  on 
the  west  side  of  the  narrow  entrance. 

Appellant's  testimony  contains,  in  sub- 
stance, all  the  defensive  matter  suggested 
by  the  testimony.  After  stating  he  went  In- 
to the  barroom  hunting  a  couple  of  friends 
to  invite  to  supper  with  him,  and  that  they 
declined  to  go  on  account  of  previous  Invita- 
tion, appellant's  testimony  is  as  follows: 
"They  told  me  that  they  had  promised  to 
take  supper  with  some  one  else,  and  wanted 
me  to  go  with  them.  I  told  them  that  I  could 
not  go  with  them,  because  I  Iiad  invited  oth- 
ers to  go  with  me.  This  conversation  oc- 
curred as  we  walked  out  through  the  vesti- 
bule entrance  to  the  lobby.  So  I  left  them 
and  went  back  to  the  stand  or  desk,  where  I 
promised  to  meet  Mr.  Fred  Bums.  This 
desk  stood  right  at  the  office,  but  Just  north 
of  the  office.  It  was  a  low  desk,  table  like, 
and  then  there  was  a  standing  desk  next  to 
It,  that  came  nearly  up  to  the  Iron  post. 
Bob  Miller  was  Just  behind  the  standing  desk, 
on  the  east  side  of  It,  and  I  was  at  the  end 
of  the  desk.  Mr.  Tabor  was  In  the  area 
behind  the  desk  with  Bob  Miller.  There  at 
that  time  I  had  an  altercation  with  Bob 
Miller.  After  the  altercation,  however,  X 
agreed  with  Mr.  Tabor  that  I  would  let  the 
matter  drop  if  Bob  Miller  would,  and  after 
that  I  cooled  down  some.  After  I  bad  the 
altercation  with  Boh  Miller,  Mr.  Tabor  and 
I  walked  from  the  end  of  the  desk  over  a 
few  feet  to  a  settee,  and  after  talking  a  few 


seconds  with  Mr.  Tabor  I  sat  down  on  the 
south  end  of  that  settee.  I  have  no  recollec- 
tion of  having  seen  A.  S.  Johnson  (deceased) 
at  any  time  that  afternoon  or  evening,  prior 
to  the  time  that  I  went  with  Mr.  Tabor  and 
sat  down  on  the  end  of  the  settee  near  the 
desk.  I  have  no  recollection  of  having  seen 
Johnson  that  day,  before  that  time.  After 
having  the  altercation  with  Bob  Miller,  I 
walked  with  Mr.  Tabor  a  few  steps  over  and 
sat  down  on  a  settee  on  the  east  side  of  the 
lobby,  and  just  as  I  got  sat  down  I  glanced 
across  the  lobby,  and  my  attention  was  at- 
tracted by  seeing  Mr.  Johnson  and  Bob  Mil- 
ler in  conversation,  and  both  of  them  looking 
direct  at  me.  That  attracted  my  attention, 
and  I  lost  Interest  In  everything  else.  I  could 
not  hear  what  they  were  saying,  but  I  be- 
lieved they  were  talking  about  me,  because 
both  of  them  were  looking  directly  towards 
me.  Owing  to  a  remark  that  Bob  Miller 
made  to  me  when  I  had  the  altercation  with 
him,  I  believed  that  he  would  come  back  and 
renew  the  difficulty.  Bob  Miller  and  John- 
son only  talked  a  very  short  time — ^probably 
a  few  seconds — and  then  Johnson  walked  di- 
rectly over  to  me  and  sat  down  on  the  arm 
of  the  seat  that  I  was  on,  placing  his  right 
arm  around  my  waist.  When  he  sat  down  on 
the  arm  of  the  seat,  he  placed  his  arm  around 
my  waist,  leaning  over  on  me  somewhat, 
binding  and  holding  me,  and  I  says,  'John- 
son, don't  do  that'  When  I  made  that  re- 
mark he  clinched  me  a  little  tighter,  and  I 
began  to  struggle  then  to  get  loose  from  hlin. 
I  began  to  struggle  and  raise  up  at  the  same 
time.  He  held  onto  me,  and  then  says,  'What 
do  you  mean.  Brown?'  And  I  says,  'I  mean 
just  what  I  say.'  And  by  that  time  I  broke 
loose  from  him,  and  had  gotten  almost  erect 
on  my  feet,  and  about  the  time  I  got  on  my 
feet  he  struck  me  a  blow  over  my  left  eye, 
and  caught  me  by  the  throat,  and  that  got 
me  started  to  falling,  and  I  never  did  re- 
gain my  balance,  and  we  went  some  distance 
across  the  lobby,  toward  the  west  side,  and 
I  fell  and  received  a  blow  on  the  hack  of  the 
head,  and  fell  down  among  some  chairs. 
Mr.  Johnson  continued  to  hold  me  by  the 
throat  He  was  choking  me,  and  I  could  not 
get  my  breath.  The  blow  on  the  back  of 
the  head  stimned  me.  I  liad  gotten  this  pis- 
tol out  some  thne  during  the  struggle,  and 
after  I  went  down,  and  Johnson  on  me,  and 
after  I  had  received  the  blow  on  the  back  of 
the  head,  he  was  still  choking  me,  and  I 
fired  the  shot  or  shots  with  a  view  of  getting 
relief  and  keeping  him  from  killing  me.  He 
was  choking  me,  and  I  could  not  get  ray 
breath.  I  could  not  stand  it  any  longer.  No ; 
I  do  not  know  from  what  source  that  blow- 
on  the  back  of  my  head  was  inflicted.  I  just 
know  that  I  received  a  fearful  blow  on  the 
back  of  the  head.  The  blow  was  a  great 
shock,  and  it  dazed  me.  I  was  hardly  at 
myself  for  a  couple  of  hours  afterwards.  I 
remember  I  fell,  and  I  remember  I  got  the 
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blow  on  the  bead  and  went  down  with  Jobn- 
son  on  top  of  me,  and  he  still  held  me  by  the 
■Hiroat.  Prior  to  that  time  I  bad  not  made 
any  effort  to  shoot  Johnson,  and  up  to  the 
time  I  ahot  Johnson  I  had  no  purpose  In  my 
BiiDd  to  take  Johnson's  Ufa  I  fired  the  pistol 
to  Bare  my  life.  I  was  severely  hurt.  The 
blow  on  the  back  of  my  head  gave  me  an  aw- 
ful shock.  The  effects  of  that  blow  on  the 
back  of  my  head  lasted  about  three  weeks, 
and  I  was  under  the  treatment  of  a  doctor 
for  8l>ont  three  days.  At  the  time  Johnson 
came  over  and  sat  down  on  the  arm  of  the 
settee  by  me,  and  pinioned  me,  I  believed  that 
be  was  trying  to  hold  me  and  pnt  me  at  a 
disadvantage,  and  that  Miller  was  going  to' 
retnm,  either  to  injure  me  or  kill  me.  I 
flred  two  shots  during  the  dlfflculty.  I  am 
not  positive  as  to  which  shot  took  eBfect  on 
Johnson."  This,  we  take  it,  is  In  substance 
appellant's  case,  as  far  as  necessary  now  to 
state  same  in  discussing  matters  arising  In 
Hils  record. 

Aiq>ellaxif  B  first  complaint  Is  that  the  court 
erred  in  overruling  appellant's  motion  to 
quash  the  special  venire  drawn  under  the 
law  enacted  by  the  Thirtieth  LiCgislature 
(chapter  131,  p.  269,  I/aws  1907) ;  the  ground 
of  said  motion  being  the  unconstitutionality 
of  said  law.  The  grounds  of  said  motion  are 
as  follows:  "(1)  Said  act  of  the  Thirtieth 
LegiBlatnre  nnder  which  same  wag  drawn  is 
onconstitntiona]  and  void.  The  grounds  of 
caid  motloo  In  support  of  the  unconstitu- 
tionality of  said  law  l>elng  in  substance  as 
follows:  <2)  That  aald  act  of  the  Legisla- 
ture was  a  special  law,  and  violative  of  sec- 
tion 5B,  art.  3.  of  the  Constitution,  which 
bihibits  the  enactment  of  any  local  or  special 
law  toncldng  the  summoning  or  impaneling 
of  grand  and  petit  jurors.  (3)  That  said  law  is 
nnronstltntional,  in  that  the  names  of  jurors 
for  Jnry  duty  are  listed  for  a  period  of  two 
years,  and  excludes  from  Jury  duty  all  other 
qaalifled  Jurors  who  may  become  of  age  or 
acnuire  citizenship  within  said  two  years, 
and  thereby  denies  to  the  citizen  the  right  to 
serve  upon  the  jury,  and  denies  to  the  litigant 
the  right  to  select  his  triors  from  the  qualified 
jurors  of  the  county,  and  further  exempts 
fitnn  Jnry  duty  In  capital  cases  all  qualified 
jnrors  who  have'  served  as  much  as  four 
days  within  said  two  years  provided  by  said 
law,  (4)  Tbat  said  law  Is  further  unconsti- 
tDtkHial,  In  that  it  is  discriminatory,  and 
made  applicable  only  to  counties  having  cities 
aggregating  20,000  In  population  according  to 
the  census  of  1900,  and  thereby  limits  and  re- 
rtricta  the  operation  of  said  law  to  counties 
rf  a  class  and  excludes  from  the  operation 
of  said  law  counties  as  a  class  that  may  here- 
after or  now  have  cities  aggregating  20,000  in 
population.  Said  law  limits  its  operation  to 
said  counties  possessing  said  quallflcationa 
named,  and  the  census  of  1900  excludes  all 
otbem  and  applies  to  them  as  a  different  law. 
•  •  •  (5)  Said  law  is  further  unconstitu- 
tional. In  that  it  repeals  the  existing  jury  law 


as  to  such  counties  having  cities  aggregating 
20,000  population  under  the  census  of  1900, 
and  otherwise  leaves  that  law  operative  in  all 
other  counties.  Tliat  said  partial  repeal  is 
unconstitutional  and  void ;  and,  further,  said 
law  revives  the  repealed  law  under  the  con- 
tingencies provided  in  said  act,  and,  further, 
nnder  said  act  delegates  to  the  judge  within 
said  counties  where  said  law  is  operative  the 
discriminatory  power,  under  the  conditions  In 
said  law  named,  to  suspend  the  act  of  the 
Thirtieth  Legislature  and  revive  the  old  law 
as  to  such  judge  or  court;  and  said  law  is 
violative  of  section  56,  art.  3,  of  the  Constitu- 
tion and  section  28  of  the  Bill  of  Eights.  (6) 
That  said  act  is  not  in  accordance  with  due 
process  of  the  law  of  the  land,  and  Is  violative 
Of  section  19  of  the  Bill  of  Rights.  (7)  That 
said  law  is  not  equal  and  uniform,  and  is  dis- 
criminatory, and  Is  violative  of  the  Constitu- 
tion of  the  United  States  In  section  1,  art.  14 
thereof." 

To  support  appellant's  contention  under  the 
above  grounds,  to  quash  the  venire,  he  cites 
us  to  section  66,  art.  3,  of  the  Constitution, 
which  provides:  "The  Legislative  shall  not. 
except  as  otherwise  provided  in  this  Consti- 
tution, pass  any  local  or  special  law  author- 
zing  'the  summoning  or  impaneling  of  grand 
or  petit  Juries.' "  Also  to  the  following  au- 
thorities: Lewis'  Sutherland  on  Statutory 
Construction,  vol.  1,  {  200 ;  City  of  Topeka  v. 
Glllett,  32  Kan.  431,  4  Pac.  800 ;  Dunne  v. 
Kansas  City  Cable  Railway  Co.,  131  Mo.  1, 
32  S.  W.  641;  State  v.  Herrmann,  75  Mo.  354 ; 
State  V.  Wofford,  121  Mo.  61,  26  S.  W.  851 ; 
State  V.  County  Court,  89  Mo.  237,  1  S.  W. 
307 ;  Smith  v.  Grayson  County,  18  Tex.  Civ. 
App.  158,  44  8.  W.  921 ;  Toung  v.  State  (Tex. 
Cr.  App.)  102  S.  W.  118;  Holley  v.  State,  14 
Tex.  App.  514 ;  Cordova  v.  State,  6  Tex.  App. 
220;  Davis  v.  State,  2  Tex.  App.  425 ;  Orr  v. 
Rhhie,  45  Tex.  352;  Cox  et  al.  v.  State,  8 
Tex.  App.  254,  286-289,  34  Am.  Rep.  746; 
Womack  v.  Womack,  17  Tex.  1;  Graves  v. 
State,  6  Tex.  App.  234 ;  Gonzales  County  v. 
Houston  (Tex.  Civ.  App.)  81  S.  W.  118 ;  Ellis 
V.  Ft.  Bend  County,  31  Tex.  Civ.  App.  596, 
74  S.  W.  45;  Flewellen  v.  Ft  Bend  County, 
17  Tex.  Civ.  App.  155,  42  S.  W.  775;  Hill 
County  V.  Atchison  (Tex.  Civ.  App.)  49  S.  W. 
144 ;  Coombs  v.  Block,  130  Mo.  668,  32  S.  W. 
1139;  Glover  v.  Melnrath,  133  Mo.  292,  34 
8.  W.  72;  McMahon  v.  Pac.  Ex.,  132  Mo. 
641,  34  S.  W.  479;  Dallas  v.  Electric  Co., 
83  Tex.  243, 18  S.  W.  552. 

After  a  careful  review  of  these  authorities 
we  find  many  of  them  not  at  all  bearing 
pertinently  on  the  question  under  considera- 
tion, and  none  of  them  appear  to  us  to  be 
In  consonance  with  the  true  principle  and 
construction  of  article  under  consideration; 
but  to  our  minds  the  case  of  Clark  v.  Finley, 
93  Tex.  171,  54  S.  W.  343,  which  case  was 
approved  by  this  court  In  the  case  of  Glllas- 
ple  v.  State,  42  Tex.  Cr.  B.  351,  60  S.  W. 
1134,  is  decisive  of  the  question  under  con- 
sideration.   The  court  had  under  considera- 
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tioD  In  the  last-cited  case  the  constitution- 
ality of  the  fee  bill  (Acts  1897,  p.  5,  c.  5),  lim- 
iting the  fees  and  compensation  of  certain 
officers  In  counties  of  less  than  3,000  voters, 
and  proTidlng  that  the  county  judges  shall 
designate  the  number  of  deputies,  etc.  Chief 
Justice  Oaines,  in  delivering  the  opinion  of 
the  court,  among  other  things,  says:  "A  law 
is  not  special  because  it  does  not  apply  to 
all  persons  or  things  alike.  Indeed,  most  of 
our  laws  apply  to  some  one  or  more  classes 
of  persons  or  of  things,  and  exclude  all 
others.  Such  are  laws  as  to  the  rights  of 
Infants,  married  woman,  corporations,  car- 
riers, etc.  Indeed,  it  is  perhaps  the  exception 
when  a  statute  is  found  which  applies  to 
every  person  or  thing  alike.  Hence  It  cannot 
be  that  the  statute  under  consideration  is 
special  merely  because  it  is  made  to  operate 
in  some  counties  of  the  state  and  not  In 
others.  The  definition  of  a  general  law,  as 
distinguished  from  a  special  law,  given  by 
the  Supreme  Court  of  Pennsylvania  in  the 
case  of  Wheeler  v.  Philadelphia,  77  Pa.  338, 
and  approved  by  the  Supreme  Court  of  Mis- 
souri, is  perhaps  as  accurate  as  any  that  has 
been  given.  State  v.  Tolle,  71  Mo.  646.  The 
court  in  the  former  case  say:  'Without  en- 
tering at  large  upon  the  discussion  of  what 
Is  here  meant  by  a  local  or  special  law,  it 
is  sufBclent  to  say  that  a  statute  which  re- 
lates to  persons  or  things  as  a  class  is  a 
general  law,  while  a  statute  which  relates  to 
particular  persons  or  things  of  a  class  is 
special,  and  comes  within  the  constitutional 
prohibition.'  The  law  in  question  is  applica- 
ble to  every  county  of  the  designated  class. 
Now,  we  do  not  propose  to  be  led  off  Into 
any  extended  discussion  as  to  what  Is  a 
proper  class  for  the  application  of  a  general 
law.  The  tendency  of  the  recent  decisions 
upon  the  subject,  as  It  seems  to  us,  Is  to 
drift  into  refinements  that  are  rather  more 
specious  than  profitable.  It  is  said  in  some 
of  the  cases  that  the  classification  must  be 
reasonable;  in  others,  that  it  must  not  be  un- 
reasonable or  arbitrary,  etc.  If  It  Is  meant 
by  this  that  the  Le^slature  cannot  evade 
the  prohibition  of  the  Constitution  as  to 
special  laws  by  making  a  law  applicable  to 
a  pretended  class,  which  is.  In  fact,  no  class, 
we  concur  in  the  proposition.  Such  was  the 
law  passed  upon  in  the  case  of  Com.  v.  Pat- 
ton,  88  Pa.  258.  That  statute  was  made  ap- 
plicable to  all  counties  in  which  there  was  a 
population  of  more  than  60,000,  and  an  in- 
corporated city  with  a  population  exceeding 
8,000,  'situate  at  a  distance  from  the  county 
seat  of  more  than  27  miles  by  the  usually 
traveled  public  road.'  There  was  but  one 
city  in  the  state  which  came  within  the  pre- 
tended class.  The  court  held  this  a  covert 
attempt  at  special  legislation,  and  that  the 
act  was  a  nullity.  •  •  •  To  what  class  or 
classes  of  persons  or  things  a  statute  should 
apply  is,  as  a  general  rule,  a  legislative  ques- 
tion. When  the  Intent  of  the  Legislature  is 
clear,  the  policy  of  the  law  Is  a  matter  which 


does  not  concern  the  courts.  A  Legislature 
may  reach  the  conclusion  that  the  compensn- 
tlon  of  certain  officers  in  certain  counties  of 
the  state  is  excessive,  while  in  others  it  is 
not  more  than  enough.  By  the  reduction  of 
the  fees  of  office  throughout  the  state  they 
may  correct  the  evil  In  those  in  which  the 
compensation  Is  too  great;  but  they  would 
probably  Inflict  a  greater  evil  by  making  the 
compensation  too  small  la  all  the  others.  In 
such  a  case  it  becomes  necessary  to  make  tbe 
law  applicable  to  some,  and  not  to  all.  There 
must  be  a  classification.  That  classification 
may  be  either  by  population  or  by  taxable 
values.  One  Legislature  might,  as  the  Leg- 
islature of  Texas  did,  make  tbe  classifica- 
tion by  population ;  another,  as  was  done  by 
the  Legislature  of  Arizona,  might  make  the 
taxable  values  of  tbe  respective  counties  the 
basis  of  the  classification.  Shall  the  courts 
inquire  which  Is  correct?  Can  they  say  that 
the  work  of  an  officer  Is  not,  in  some  degree, 
proportionate  to  the  population  of  his  coun- 
ty? On  the  other  hand,  can  they  say  that, 
the  more  the  property  of  a  county,  the  more 
the  crime?  To  ask  these  questions  is  to 
make  it  apparent  that  they  are  questions  of 
policy,  determinable  by  the  political  depart- 
ment of  the  government,  and  not  questions 
the  determination  of  which  by  tbe  Legisla- 
ture is  subject  to  review  by  the  courts. 
Therefore,  should  we  adopt  the  rule  that,  in 
order  to  make  an  act  a  general  law,  the 
classification  adopted  should  be  reasonable, 
we  should  still  be  constrained  to  hold  the 
statute  in  question  a  general  law,  and  valid, 
under  our  Constitution ;  for  we  cannot  say 
that  the  classification  is  unreasonable.  It 
may  be,  as  urged  in  the  argument,  that  there 
are  counties  in  tbe  class  to  which  the  law  is 
made  applicable  the  population  of  which  very 
slightly  exceeds  that  of  other  counties  which 
are  without  it,  and  that  it  seems  unreason- 
able to  make  a  discrimination  upon  so  slight 
a  difl^erence.  To  this  the  answer  is  the  line 
must  be  drawn  somewhere,  and  that  a  similar 
difficulty  would  probably  result  If  the  classi- 
fication were  made  upon  any  other  basis. 
Exact  equality  in  such  matters,  however  de- 
sirable, is  practically  unattainable." 

The  Jury  law  of  this  state  provides  that 
same  shall  apply  only  to'  counties  having 
cities  aggregating  20,000  in  population  accord- 
ing to  the  census  of  1900.  This  is  nothing 
but  a  rational  clasglficatlon  warranted  by  the 
Constitution,  and  is  not  a  local  or  special 
law  within  the  contemplation  of  the  constitu- 
tional clause  under  consideration.  I  hold  it 
is  not  only  a  rational  and  reasonable  classifi- 
cation, but  tliat  it  is  In  entire  consonance 
and  accord  with  previous  legislation  on  this 
subject,  and  the  evident  reason  of  the  statute 
under  consideration  was  the  inability  to  get 
good,  fair,  and  impartial  juries  In  the  con- 
gested centers  of  our  state  imder  the  old 
system  of  selecting  juries;  but,  whether  this 
was  the  reason  or  not,  the  reason  does  not 
address  Itself  to  the  court,  but  to  the  legisla- 
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:ire  mind.  Appellant,  In  his  able  supple- 
jientil  argument  flled  herein,  Insists  that 
the  Clark-Finley  Case  Is  not  In  point,  because 
tbe  coort  there  was  considering  a  classiflca- 
thm  of  comities  by  population  under  a  rule 
that  was  easy  of  ascertainment,  determinable 
br  tbe  presldentlai  rote  In  each  four-year 
election ;  the  counties  having  less  than  3,000 
rotes  being  exempted  from  the  operation  of 
the  law,  while  those  above  that  number  fell 
within  the  terms  of  the  law.  Appellant  In- 
t)fta  that  the  decision  in  the  Clark-Finley 
<'ase  discussed  the  adTlsablllty  and  right  of 
the  Legislature  to  make  a  classification  by 
[hipulation,  and  the  question  as  to  restrictions 
tieing  Imposed  that  would  prevent  one  coun- 
ty from  being  exempted  or  being  Included 
in  tbe  law  is  not  discussed;  but  the  prin- 
(iples  Involved  are  In  harmony  with  the  prin- 
ciples, contended  for  by  appellant,  of  the 
ri^t  of  a  classification  by  population,  but 
that  no  restriction  can  be  Imposed  upon  It 
that  would  arbitrarily  exclude  some  and  In- 
"lude  others.  I  cannot  agree  with  the  dls- 
ttnotion  attempted  to  be  made  by  appellant 
l-ftween  the  principle  laid  down  in  the  Clark- 
Fiuley  Case  and  the  question  now  under 
■naoideratlon.  Under  the  fee  bill  all  coun- 
ties were  within  its  provisions  that  had  3,000 
voters  at  the  last  presidential  election.  This, 
In  a  eense.  is  an  arbitrary  rule  of  measure- 
ment or  basis  of  ascertaining  a  class  laid 
*i»rn  by  the  lieglslature  of  this  state,  which 
mle  cannot  be  changed  until  four  years  have 
'lapsed  and  other  counties  have  reached  a 
Tnting  strength  snfDcient  to  place  them  under 
the  fee  bill. 

I  apprehend  that  appellant  would  not  insist 
that  the  Jury  law  was  unconstitutional,  from 
tbe  argument  suggested  above,  if  there  had 
been  a  clause  In  the  law  saying  that  the  same 
shflnld  apply  to  all  counties  having  cities  of 
■\  popniation  of  20,000  according  to  the  census 
of  inoo  and  each  recurring  census.  This  would 
alike  It  altogether  like  the  fee  bill.  But  we 
bold  that  a  classification  under  the  fee  bill  Is 
as  arbitrary  as  a  classification  under  the  jury 
iaw.  There  has  to  be  some  legislative  yard- 
stick used,  and  under  the  decisions  of  the 
i>apreme  Court  of  this  state  and  of  other 
states  the  matter  of  designating  classes  for 
k^sladon  is  a  duty  devolving  upon  the  legis- 
lative power,  and  not  upon  the  courts.  There 
l«  DO  possible  way  of  designating  a  coimty, 
when  It  comes  to  classifying  It  with  other 
counties,  unless  you  classify  It  by  population 
w  by  taxable  values.  There  is  nothing  In 
fbe  statement  of  facta  nor  In  the  census  of 
1900  that  Indicates  there  is  but  one  city  In 
Texas  with  a  population  of  20,000;  but  the 
'vnsns  shows  several  dtles  that  had  a  popu- 
lition  of  20,000.  We  cannot,  furthermore, 
'wllclally  declare  a  fact  to  be  true  dehors  the 
riwtd  before  us,  and  hence  we  cannot  hold 
that  there  are  dtles  In  Texas  now  of  a  popa- 
btion  of  20.000  that  did  not  have  said  popu- 
lation hi  1900.  While  as  citizens  we  might 
ttelieve  the  statement  to  be  correct,  yt  as 


judges  of  this  court  we  have  no  such  Infor- 
mation. We  accordingly  hold  that  said  law 
is  constitutional,  docs  not  repeal  the  old  jury 
law,  except  the  counties  affected  thereby,  and 
certainly  does  accord  to  appellant  due  pro- 
cess of  the  law  of  the  land,  and  Is  not  vio- 
lative of  section  19  of  tbe  Bill  of  Rights. 
We  furthermore  hold  that  the  statute  Is  not 
violative  of  section  1,  article  14  of  the  Bill 
of  Rights,  which  says  that  all  laws  must  be 
equal  and  uniform.  This  Is  equal  and  uni- 
form upon  tbe  same  class.  Many  authori- 
ties are  cited  by  appellant  In  his  supplemen- 
tal brief,  and,  as  suggested,  In  his  original 
brief,  to  support  his  contention ;  but  we 
think  the  Clark-Flnley  Case  above  is  decisive 
of  the  question.  So  believing,  we  hold  the 
law  Is  constitutional.  The  decision  in  the 
Clark  &  Finley  case  was  reafflrmed  by  the 
Supreme  Court  In  the  case  of  Ueed  v.  Rogan, 
94  Tex.  183,  59  S.  W.  257,  wherein  the  court 
held  that  Laws  1897,  pp.  186,  187,  c.  91,  pro- 
viding that  in  a  certain  section  of  the  state 
the  school  lands  which  have  been  leased  shall 
not  be  subject  to  sale  during  the  existence  of 
the  lease,  Is  not  a  local  or  special  law  pro- 
hibited by  Const,  art.  3,  pars,  50,  57,  and  was 
cited  with  approval,  also.  In  the  case  of 
Clarke  v.  Reeves  County,  26  Tex.  Civ.  App. 
463,  61  S.  W.  981. 

Appellant's  second  complaint  Is  that  the 
court  erred  in  falling  to  quash  the  sberKTs 
retiurn  made  upon  the  special  venire.  The 
bill' covering  this  matter  occupies  40  pages  of 
the  record.  The  court  approves  same,  with 
the  following  qualification:  "That  for  all 
jurors  whom  the  sherlfTs  return  showed  were 
summoned,  either  In  person  or  by  leaving 
summons  at  residence,  and  who  were  not 
present,  an  attachment  was  Issued,  and  all 
of  said  jurors  were  brought  Into  court  and 
for  good  Piiuse  shown  all  were  excused." 
With  this  explanation  of  the  court  there  Is 
nothing  left  to  be  considered  concerning  the 
objections  of  appellant  to  the  summoning  of 
the  venire  or  the  organization  of  the  jury. 

The  sixth  ground  of  tbe  motion  complains 
the  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial  on  the  ground  of  mis- 
conduct of  the  jury,  as  follows:  "(1)  Be- 
cause the  jury  heard  and  discussed  extrane- 
ous matter  affecting  the  defendant  during 
their  deliberations  in  reaching  a  verdict.  In 
that  the  fact  was  stated  and  discussed  by 
the  jury  that  the  defendant  had  killed  other 
men  than  the  deceased,  A.  S.  Johnson.  (2) 
Because  the  jury  Ignored  and  discarded  the 
special  charges  given  by  the  court  at  the  In- 
stance of  the  defendant,  and  refused  to  con- 
sider them  as  part  of  the  law,  on  the  groimd 
that  It  was  lawyers'  talk  and  not  the  law. 
(3)  Because  the  jury,  in  aflSxIng  defendant's 
penalty  at  30  years,  were  Influenced  by  the 
purpose  of  denying  the  defendant  ball  pend- 
ing any  appeal  of  the  case." 

As  to  the  proposition  that  the  jury  Ignored 
special  charges,  we  held  in  the  case  of  Dan- 
cy  T.  State,  41  Tex.  Or.  R.  293,  53  S.  W.  635, 
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that  "Jurors  should  not  be  permitted  to  show 
by  their  affidavit  that  they  Ignored  and  dis- 
regarded the  charge  of  the  court  in  consider- 
ing the  evidence."  See,  on  same  line,  Chris- 
tian V.  State  (Tex.  Cr.  App.)  21  S.  W.  252, 
and  Weatherford  v.  State,  31  Tex.  Or.  R.  530, 
21  S.  W.  251,  37  Am.  St  Rep.  828. 

■  In  answer  to  the  proposition  that  the  Jury 
had  evidence  to  the  effect  ttiat  appellant  had 
killed  another  man,  or  other  men,  and  that 
this  was  received  by  the  Jury,  appellant  flies 
the  affidavit  of  Sam  F.  Davis  to  the  effect 
that  Mason  (one  of  the  Jurors)  told  him  that 
that  fact  was  mentioned  in  the  Jury  room. 
The  Juror  Mason  took  the  stand  and  positive- 
ly denied  making  any  such  statement  to  Da- 
vis, denying  that  anything  of  this  sort  oc- 
curred in  the  Jury  room.  One  Juror  by  the 
name  of  Cogbum  testified  that  such  a  thing 
was  mentioned;  that  it  had  no  influence  on 
him  whatever,  but  he  could  not  tell  who  men- 
tioned It.  Eight  Jurors  testified  positively 
that  no  such  thing  occurred  in  the  Jury  room. 
So  we  have  nine  other  Jurors  swearing  that 
no  such  thing  occurred  in  the  Jury  room,  and 
we  have  one  swearing  that  it  did.  It  be- 
came an  issue  of  fact  for  the  trial  court, 
and,  he  having  decided  it  adversely  to  appel- 
lant, we  are  not  in  on  attitude  to  review  his 
decision  on  same. 

As  to  the  third  proposition,  one  of  the 
Jurors  stated  he  would  not  agree  to  less 
than  15  years,  because  the  defendant  could 
get  out  on  bond  if  he  appealed  his  case. 
But  one  Juror  swears  to  this,  and  he  was 
not  able  to  tell  which  Juror  mentioned  it. 
All  the  other  Jurors  denied  that  such  a  thing 
occurred.  This  being  the  state  of  the  evi- 
dence on  the  matter,  we  cannot  review  it 
Furthermore,  in  the  case  of  Jack  v.  State, 
20  Tex.  App.  661,  we  think  the  proper  rule 
in  reference  to  these  matters  was  laid  down 
in  the  following  language :  "It  seems  to  us 
it  would  be  a  dangerous  and  exceedingly 
pernicious  practice  for  the  courts  to  permit 
the  sanctity  of  the  Jury  room  to  be  Invaded 
and  Jurors  be  interrogated  as  to  the  argu- 
ments used  in  their  deliberations  and  the 
Influence  of  such  arguments  upon  their 
minds,  and  the  reasons  and  considerations 
upon  which  their  verdict  was  based.  There 
might  arise,  perhaps,  an  extreme  case  in 
which  such  practice  would  be  tolerated,  to 
prevent  flagrant  wrong  and  injustice.  But 
this  court  would  not  be  willing  to  sanction 
the  procedure,  unless  It  should  manifestly 
appear  that  the  ends  of  Justice  Imperative- 
ly demanded  it  If  it  were  permitted  to 
attack  and  set  aside  a  verdict  because  of 
arguments  and  reasons  advanced  and  urged 
by  Jurors  and  their  deliberations  thereon, 
It  would  destroy  free  discussion  and  inter- 
change of  opinions  among  Jurors.  It  would 
open  the  door  to  a  searching  Inquiry  in  re- 
lation to  every  act  and  word  which  trans- 
pired In  the  Jury  room,  and  would  subject 
each  Individual  Juror  to  be  placed  upon  trial 
before  the  court  to  answer  for  the  sound- 


ness and  propriety  of  the  opinions  expressed 
by  him  in  the  Jury  room.  There  is  no  war* 
rant  in  the  law  for  such  practice.  While  by 
our  Code  it  Is  competent  to  prove  misconduct 
by  the  voluntary  affidavit  of  a  Juror,  it  is 
nowhere  Intimated  even  that  Jurors  can  be 
brought  into  court  by  process  and  compelled 
to  go  upon  the  witness  stand  and  testify  as 
to  arguments  used,  opinions  expressed,  and 
votes  given  by  Jurors  in  the  Juryroom."  I  ac- 
cordingly hold  that  there  was  no  error  in  the 
court  overruling  the  motion  on  account  of 
the  misconduct  of  the  Jury. 

The  seventh  complaint  is  that  the  court 
erred  in  admitting  in  evidence  the  alleged 
written  dying  declaration  of  the  deceased, 
of  date  January  22,  1907,  because  the  predi- 
cate therefor  was  insufficient  under  the  law 
to  warrant  its  admission  in  evidence,  and 
said  predicate  failed  to  show  that  deceased 
was  in  extremis  or  conscious  of  impending 
death,  and  failed  to  show  that  said  statement 
was  voluntarily  made.  I  have  carefully 
read  the  evidence  complained  of,  and  must 
say  that  I  do  not  agree  with  appellant,  ii  it 
think  the  predicate  was  properly  laid.  While 
the  evidence  does  not  show  that  deceased 
expected  to  die  in  a  moment,  he  did  say  be 
was  going  to  die,  and  after  making  this  state- 
ment the  testimony  was  written  down,  In  all 
respects  legal,  as  suggested  by  many  decisions 
of  this  court  Nor  would  the  fact  that  there 
were  erasures  and  mutilations  in  the  paper 
detailing  his  statement  render  the  evidence 
inadmissible.  The  witness  who  took  same 
could  explain  the  interlineations,  as  was 
done.  Nor  was  there  any  error  In  permit- 
ting Dayton  Moses  to  read  the  alleged  dying 
declaration  written  by  Charles  M.  Meng,  and 
to  testify  "that  the  paper  contained  the  sub- 
stance of  the  statements  made  by  A.  S.  John- 
son, written  by  Charles  M.  Meng."  The  fact 
that  Meng  was  present  as  a  witness  would 
not  render  his  testimony  the  best  evidence 
in  relation  to  the  paper  written  by  himself, 
when  Moses  was  there  and  heard  everything 
deceased  said,  and  the  statement  was  written 
at  the  instance  of  Moses.  I  do  not  think 
there  was  any  error  In  permitting  the  wit- 
ness Moses  to  testify  that  he  saw  deceased 
(Johnson)  and  others  In  the  St  George  bar, 
a  few  moments  before  the  shooting,  taking 
a  drink,  and  that  the  appearance  of  said  A. 
S.  Johnson  at  that  time  was  that  of  a  man 
in  good  humor;  that  Mr.  Johnson  and  some 
three  or  four  other  men  with  him  were  dis- 
cussing the  Bailey  question.  The  evidence  in 
this  record  discloses  the  fact  that  deceased 
testified  a  few  moments  before  the  homicide 
that  he  was  in  the  barroom  adjoining  the 
hotel,  and  took  a  drink  with  appellant  and 
other  parties,  and  walked  out  of  the  bar- 
room into  the  corridor  of  the  hotel,  and  a 
few  moments  thereafter  the  difficulty  occur- 
red in  which  deceased  lost  his  life.  This 
certainly  renders  the  testimony  germane.  It 
is  true  appellant  says  he  did  not  see  Johnson 
in  there  and  did  not  take  any  drink  with 


Digitized  by 


Google 


luj 


BROWN  V.  STATE. 


89 


bja;  bat  this  would  not  render  the  testl- 
xjnf  inadmissible.  The  dying  statement 
iLiie  to  Dr.  S.  W.  Rlmmer,  and  the  written 
Hiteoient  taken  down  by  Charles  M.  Meng, 
a3d  tbe  written  statement  made  on  January 
21 19UT,  were  all  Introduced  after  a  proper 
rrtidicate  was  laid;  and  tbe  fact  that  ques- 
U'LS  were  asked  that  did  not  suggest  an- 
stm,  which  questions  were  answered  by 
(!-<«ased,  would  not  render  the  testimony 
U.daiisslble. 

The  tenth  complaint  Is  that  the  court  err- 
ti  in  failing  to  charge  the  Jury  as  to  the  rule 
of  law  touching  the  consideration  of  dying 
ceclaratlons,  and  In  failing  to  Instruct  tbe 
jDi;  that  before  they  could  consider  such 
I'.ying  declarations  they  must  find  and  belleTe 
'.:m  tbe  evidence  that  when  the  deceased 
3ide  them.  If  be  did,  that  be  made  them 
v> 'antarily  and  that  he  was  conscious  of  Im- 
rvudlng  death  at  the  time.  If  there  had  been 
JI1.T  issue  on  this  question  it  would  have  been 
proper  to  so  charge,  but  as  I  understand 
tbe  record  the  deceased  was  conscious  of 
in.peiidlng  death  when  he  made  the  state- 
in«Dt,  and  there  was  no  question  about  the 
fart;  hence  I  bold,  as  above  stated,  the  pred- 
iiate  in  each  Instance  was  properly  laid. 

Appellant's  twelfth  complaint  Is  that  the 
.'durt  erred  In  permitting  the  state  in  Its 
;TOf$.exainination  of  the  defendant  to  elicit 
fn-m  him  the  details  of  the  difficulty  occur- 
r:L;  between  tbe  defendant  and  Bob  Miller, 
>ii<'rtly  prior  to  the  dlfflculty  with  deceased, 
resnlting  in  the  bomlcide  charged,  In  which 
defendant  had  cursed  Bob  Miller  and  slapped 
^!  face,  none  of  which  details  of  the  dlfflcul- 
?  between  the  defendant  and  said  Bob  Miller 
bad  been  drawn  out  in  the  examination  In 
Lief  of  tbe  defendant  The  only  facts  elicit- 
ed from  the  defendant  In  the  examination 
''in  that  shortly  prior  to  the  homicide  de- 
f'udant  bad  had  an  altercation  with  said 
"'i-  Miller,  who  stated  to  defendant  that 
■*■  woold  settle  with  defendant  later ;  that 
il'fendant  had  taken  his  seat  and  was  ap- 
■•■•'jensive  of  Miller's  return  when  Johnson 

-ae  np  and  pinioned  him ;  that,  immediate- 
'■7  preceding  Johnson's  coming  to  defendant's 
'liair.  defendant  bad  seen  Miller  and  John- 
^'■n  !n  the  hotel  lobby  talking  together  and 
'■"j'iiag  at  him,  and  that  his  apprehensions 
ffre  increased  thereby.  The  bill  presenting 
'i\s  matter  in  addition  to  the  above,  shows 
t!^t  appellant  a  few  moments  before  the  dlffl- 
cnl?  violently  abused  Miller  and  slapped  his 
J:'*  calling  him  every  vile  name  that  appar- 
^tlr  lie  could  call  hln>.  before  slapping  blm, 
*ad,  18  stated,  a  few  moments  thereafter  took 
>  «at  Miller  and  Johnson  were  seen  by 
appellant  talking,  and  Johnson  went  to  where 
it'pellant  was  and  sat  down  on  the  arm  of 
tbe  diah:  appellant  was  occupying.  Now, 
3^  to  whether  appellant  had  ground  to  ap- 
PTtbend  that  Miller  and  Johnson  were  his 
'^(iDies  or  not  Is  best  illustrated  and  made 
';parent  by  tbe  previous  colloquy  between 
-Ipellant  and  Bob  Miller.     Suppose  Miller 


had  a  few  moments  l>efore  tbe  bomlcide 
abused  appellant  without  cause,  or  with 
cause,  and  appellant  had  submitted,  walked 
off,  and  had  taken  a  seat,  and  subsequently, 
as  be  did,  killed  Johnson;  would  not  appel- 
lant have  a  right  to  Introduce  the  previous 
outrage  upon  him  by  Miller  to  Illustrate  tbe 
motive,  animus,  intent,  and  purpose  that 
actuated  appellant  at  the  time  of  the  homi- 
cide. Certainly  he  would.  In  the  first  place, 
It  Is  a  part  of  the  res  gestte  of  this  trans- 
action, and  clearly  illustrates  tbe  motive, 
animus,  and  Intent  actuating  appellant  at  the 
time.  This  testimony  I  think  was  clearly 
admissible  under  the  following  authorities: 
Blackwell  v.  State,  20  Tex.  App.  200,  15 
S.  W.  5»7;  McKlnney  v.  State,  8  Tex.  App. 
826 ;  Leeper  &  Powell  v.  State,  29  Tex.  App. 
69,  14  S.  W.  398;  McMahon  v.  State,  16  Tex. 
App.  361 ;  McCray  v.  State,  38  Tex.  Cr.  R. 
609,  44  S.  W.  170.  Where  several  assaults 
are  committed  at  the  same  place,  and  almost 
simultaneously  In  point  of  time,  and  of  the 
same  manifest  purpose,  and  were  so  closely 
connected  as  to  relate  to  and  be  illustrative 
of  each  other,  making  each  res  gestae  of  the 
other,  then  said  assaults  so  committed  are 
admissible.  We  further  hold  that  said  testi- 
mony is  admissible  and  competent  upon  the 
question  of  motive,  and  was  not  such  extran- 
eous matter  as  to  require  the  trial  court  to 
charge  the  Jury  in  their  consideration  of  ex- 
traneous matter  as  to  the  specific  purposes 
for  which  it  is  admitted.  For  further  dis- 
cussion of  this  question,  see  Hamilton  v. 
State,  41  Tex.  Cr.  R.  644,  66  S.  W.  927 ;  El- 
more V.  State,  110  Ala.  63,  20  South.  323; 
People  V.  GIbbs,  93  N.  Y.  470;  Crass  v. 
State,  31  Tex.  Cr.  App.  312,  20  S.  W.  579. 

Appellant's  thirteenth  complaint  is  that 
the  court  erred  in  its  charge  to  the  Jury  in 
Instructing  tbe  Jury  that  the  instrument  or 
means  by  which  a  homicide  is  committed  Is 
to  be  taken  into  consideration  in  showing 
the  intent  of  the  party  offending.  To  sup- 
port this  proposition  appellant  cites  us  to 
the  eases  of  Burnett  v.  State,  46  Tex.  Cr. 
R.  116,  79  S.  W.  551,  Campos  v.  State  (Tex. 
Cr.  App.)  96  S.  W.  1042.  and  Early  v.  State 
(Tex.  Cr.  App.)  103  S.  W.  874.  I  do  not  be- 
lieve said  authorities  support  appellant's  po- 
sition. Those  were  cases  where  there  was 
some  issue  as  to  the  character  of  the  weapon ; 
but  here  the  weapon  was  a  deadly  one,  being 
a  pistol.  This  being  true,  It  could  not  in- 
jure appellant  to  say.  If  a  man  shoots  an- 
other with  a  deadly  weapon,  the  presump- 
tion is  that  he  intended  to  kill  him.  If  there 
was  any  evidence  indicating  that  the  weap- 
on was  not  a  deadly  one,  the  charge  would 
have  been  appropriate;  but,  where  there  Is 
no  dispute  about  the  deadly  character  of 
the  weapon,  it  certainly  could  not  injure 
appellant  to  give  the  statute. 

The  fourteenth  complaint  is  that  the  court 
erred  in  giving  the  following  charge  to  the 
jury  on  murder  In  the  second  degree:  "Im- 
plied malice  is  that  which  the  law  infers 
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from  or  Imputes  to  curtain  acts,  however  sud- 
denly done.  TbuB,  when  the  fact  of  an  un- 
lawful killing  Is  established,  and  the  facts 
do  not  establish  express  malice  beyond  a  rea- 
sonable doubt,  nor  tend  to  mitigate,  excuse, 
or  justify  tte  act,  then  the  law  Implies  mal- 
ice, and  the  murder  is  in  the  second  degree; 
and  the  law  does  not  further  define  murder 
in  the  second  degree  than,  if  the  killing  is 
shown  to  be  unlawful,  and  there  Is  nothing 
in  evidence  on  the  one  hand  showing  express 
malice,  and  on  the  other  hand  there  is  noth- 
ing in  evidence  that  will  reduce  the  killing 
below  the  grade  of  murder,  then  the  law  im- 
plies malice,  and  the  homicide  is  murder  In 
the  second  degree."  In  the  case  of  Swain  v. 
State,  86  S.  W.  338,  cited  by  appellant,  we 
stated  that  in  the  charge  on  murder  in  the 
second  degree  the  court  failed  to  inform  the 
Jury  in  regard  to  what  was  meant  by  "miti- 
gate, excuse,  or  justify  the  act."  In  the  case 
before  us  the  court  charged  on  manslaughter, 
and,  even  conceding  that  it  Is  necessary  to 
define  these  terms,  we  do  not  think  it  was 
necessary  In  this  case.  I  see  nothing  amiss 
In  the  charge  of  the  court  complained  of. 

I  have  carefully  reviewed  all  of  appellant's 
special  charges  on  self-defense,  and,  as  far 
as  same  were  applicable  to  the  facts  of  this 
case,  I  think  they  were  aptly  covered  by  the 
court's  main  charge,  which  is  quite  full  and 
voluminous  on  the  law  of  self-defense,  cov- 
ering, as  I  conceive,  every  possible  phase  of 
self-defense  as  presented  by  the  evidence. 
The  charge  also  covers  every  possible  phase 
of  manslaughter  presented  by  the  evidence. 

Appellant  further  complains  that  the  court 
erred  in  not  charging  the  Jury  to  disregard 
that  part  of  the  closing  argument  of  Judge 
Clint  In  which  he  said,  in  substance,  "If 
Brown  shot  because  he  was  being  choked, 
then  why  didn't  they  prove  by  Dr.  Baird  and 
the  other  witnesses  that  he  told  them  that 
night  at  his  home,  after  the  shooting,  that 
Johnson  had  choked  him  as  he  testified  on 
the  witness  stand."  "You  are  instructed  that 
under  the  law  the  defendant  would  not  have 
been  allowed  to  prove  that  he  told  Dr.  Baird 
and  others  that  Johnson  had  choked  him, 
even  if  he  had  so  told  them,  and  you  are  In- 
structed that  this  argument  by  Judge  Clint 
was  Improper  and  should  not  have  been 
made,  and  you  cannot  consider  said  argu- 
ment against  this  defendant  for  any  purpose 
whatever."  The  court  did  not  err  in  failing 
to  give  this  charge.  While  counsel  had  mis- 
stated the  law,  and,  as  appellant  Insists,  he 
could  not  prove  by  Dr.  Baird  what  he  told 
him  about  the  party  choking  him,  yet  an  in- 
accurate argument  based  upon  the  evidence 
is  not  the  basis  for  a  charge.  Counsel  could 
answer  this  argument,  and  it  was  not  error 
to  refuse  a  charge  on  it.  Nor  did  the  coxirt 
err  in  failing  to  charge  the  Jury  to  disregard 
Judge  Clint's  argument  to  the  effect  that  W. 
O.  Brown  would  not  sell  to  consumers.  The 
court  properly  charged  the  Jury  to  disregard 
(he  argument    Nor  was  it  Improper  argu- 


ment to  tell  the  Jury  counsel  believed  they 
would  convict  the  defendant  because  they 
were  honest  men.  Nor  was  it  improper  for 
Judge  Clint  to  allude  to  the  fact  that  the  law- 
says  all  parties  convicted  of  a  felony  are  en- 
titled to  bail  if  the  punishment  Is  not  exceed- 
ing 15  years  In  the  penitentiary. 

I  note  in  the  main  charge  of  the  court  that 
he  Instructs  the  jury  to  disregard  that  part  ot 
Dayton  Moses'  testimony  as  to  appearance 
and  manner  of  deceased  in  the  St.  George 
saloon  just  prior  to  the  shooting;  that  is,  that 
at  said  time  deceased  was  laughing  and  jok- 
ing with  a  party  of  friends  and  apparently 
in  a  good  humor.  This  certainly  cures  any 
error  in  the  matter  complained  of.  Turther- 
more,  the  court  in  the  main  charge  charge<l 
the  jury  as  follows:  "The  fact  (if  it  is  a 
fact)  that  the  defendant.  Brown,  was  in  the 
wrong  in  striking  Miller,  as  that  difficulty  is 
before  you  in  the  evidence,  cannot  be  consid- 
ered by  you  in  passing  upon  whether  or  not 
the  defendant  was  the  aggressor  in  the  sub- 
sequent transaction  with  the  deceased,  John- 
son, resulting  in  the  death  of  said  Johnson." 
This  charge  was  certainly  helpful  to  appel- 
lant and  eliminated  any  possible  chance  of 
appellant  being  convicted  for  killing  Johnson 
because  he  had  abused  Miller.  Under  a  long 
line  of  authorities  of  this  court  it  was  not 
necessary  for  the  court  to  permit  the  circum- 
stances of  the  previous  dlfliculty  to  be  intro- 
duced, on  the  ground  as  stated,  to  show  mo- 
tive, animus,  intent,  and  res  gestae,  and  It 
was  not  error  not  to  limit  same  in  his  charge 
to  said  purposes. 

This  is  one  of  the  most  voluminous  records 
that  has  ever  come  to  this  court  I  have  re- 
viewed seriatim  every  suggestion  made  by 
appellant.  I  have  %vritten  on  all  that  I  deem 
necessary  to  write  upon.  I  would  suggest 
that  hereafter,  in  preparing  bills  of  excep- 
tion, only  the  exact  point  be  made  by  the 
bill,  and  not  all  the  evidence  In  the  record 
touching  the  matter  be  incorporated  in  the 
bill,  but  simply  the  substance  of  the  point  re- 
lied upon.  I  have  carefully  reviewed  all  the 
evidence  in  this  case,  and  must  say  that  In 
my  opinion  the  verdict  was  warranted  by  the 
evidence;  and,  finding  no  error  In  the  record 
authorizing  a  reversal,  the  judgment  should 
be  in  all  things  affirmed. 


KILLMAN  V.  STATE: 

(Court  of  Criminal  Appeals  of  Texas.    May  20, 

1908.     Rehearing  Denied  June  24,  1908.) 

1.  Intoxicating  LjguoES— Cbiminal  Prose- 
cutions —  Instructions  —  Misleading  In- 
structions. 

In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  liquors,  .the  general  charge  defined  a 
sale  within  the  statute,  and  the  jury  were  in- 
structed in  a  special  charge  that  It  was  not  a 
violation  of  the  local  option  law  to  order  whisky 
for  another  and  pay  for  it  with  the  money  of 
such  other,  and  if  defendant  bought  liquor  for 
another  with  such  other's  money  he  could  not  be 
convicted,  and  thereafter  defendant  requested  an 
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instruction  that  to  constitute  a  sale  the  minds  of 
defendant  and  the  buyer  must  have  met  in  au 
agreement,  express  or  implied,  on  the  part  of 
ii«fa>dant  to  sell  and  on  the  part  of  the  other  to 
ba}-  the  liquor,  and  even  if  the  alleged  buyer 
onderstood  the  transaction  as  a  sale,  if  defend- 
ant did  not  so  understand  it,  but  believed  the 
liqaor  belonged  to  the  buyer,  defendant  was  not 
snilty,  which  charge  was  refused.  The  evidence 
aa  to  whether  defendant  sold  the  liquor  to  the 
aJle;^  bayer,  or  simply  purchased  it  for  him 
with  the  tatter's  money,  was  somewhat  conflict- 
ing bat  tended  strongly  to  show  that  it  was  a 
^le,  ao  as  to  justify  such  a  finding  by  the  jury. 
Held,  in  view  of  the  court's  general  charge,  as 
<*Dlarged  by  the  special  charge,  and  under  the 
facta  of  the  case,  that  the  requested  charge  was 
melesding  and  properly  refused. 

2.  Samb— Evidence— SuFFiciEHCT. 

Im  a  prosecution  of  defendant  for  selling 
Uqnor  in  ▼lotation  of  the  local  option  law,  the 
<=^idence  held  to  show  an  open  violation  of  the 
lav,  and  to  require  a  verdict  of  conviction. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
ToL  29,  Intoxicating  Liquors,  {{  300-322.] 

3.  CuHiXAr    Law— AppeaI/— Amekdment    o» 
Judgment. 

Defendant  was  convicted  in  the  county 
court  in  two  cases  for  unlawfully  selling  intox- 
:-:3nts.  and  in  entering  judgment  in  the  court  be- 
low the  cleric  failed  to  make  the  imprisonment 
ass<>ssed  cumulative,  and  on  appeal  the  state 
moved  to  malce  the  imprisonment  cumulative. 
Held,  that  nnder  the  law,  and  having  regard  to 
the  fanctions  of  the  Court  of  Criminal  Appeals 
as  an  appellate  court,  the  judgment  could  not 
i-f  sn  amended,  as  the  duty  of  the  court  ended 
when  it  passed  upon  the  legality  of  the  proceed- 
ioF  below. 

.\ppeal  from  Brown  County  Coart;  A.  M. 
Bminfield,  Judge. 

Steve  Killman  was  convicted  for  unlawful- 
ly selling  Intoxicating  liquor  in  Tlolation  of 
tile  local  option  law,  and  be  api)eals.  Af- 
firmed. 

Harrison  &  Wayman,  for  appellant  F.  J. 
:McCord,  Anst  Atty.  Gen.,  for  the  State. 

BAMSETT,  J.  Appellant  was  charged  In  the 
«unty  cotirt  of  Brown  county  with  the  un- 
hwfal  sale  of  intoxicating  liquors  in  said 
fjonty  in  violation  of  the  local  option  law. 
On  trial  he  was  convicted,  and  now  appeals 
to  this  court,  and  seeks  a  reversal  of  said 
jodgment  of  conviction. 

1.  Most  of  the  questions  raised  on  the  ap- 
peal relate  to  the  supposed  Invalidity  of  the 
kical  option  election  held  In  Brown  county. 
These  matters  have  all  been  fully  considered 
and  ruled  adversely  to  appellant  in  the  Jerry 
Green  Cases  (decided  at  the  present  term  of 
this  court)  110  S.  W.  918.  919.  920.  925,  929. 
and  need  not  be  farther  considered  now. 

2.  The  char^  of  the  court,  taken  In  connec- 
tion with  special  charge  No.  1  given  at  the 
rejoest  of  appellant's  counsel,  was  a  fair  sub- 
mission of  the  issues  involved  in  the  prosecu- 
tioa    In  the  general  charge  of  the  court  the 
iary  were  Informed  that  local  option  was  in 
/oire  in  Brown    county  on  the  eth  day  of 
Ian*.  1906,  and   that  It  had  been  in  force 
me  than  a  year  prior  thereto.    It  defined 
dMriv  and  correctly  what  was  meant  by  the 
tZ-^e"  and  tuen  charged  the  Jury  that 


reasonable  doubt  that  the  defendant,  in  Brown 
county,  Tex.,  on  or  about  the  10th  day  of 
March,  1907,  did  unlawfully  sell  intoxicating 
liquors  to  J.  S.  Blagg,  as  charged,  then  they 
would  find  appellant  guilty,  and  assess  his 
punishment  as  prescribed  by  law.  The  court 
also  gave,  at  the  request  of  appellant's  coun- 
sel, the  following  special  instruction:  "You 
are  instructed  that  It  is  no  violation  of  the 
local  option  law  for  a  person  to  order  whisky 
for  another  and  pay  for  it  for  such  other 
person  with  money  furnished  by  such  person ; 
and  if  you  believe  from  the  evidence  that  the 
money,  if  any,  given  by  the  witness  Blagg  to 
the  defendant,  if  the  said  witness  ever  gave 
the  defendant  any  money,  was  used  by  the 
defendant  or  others  to  pay  for  whisky  ordered 
by  defendant  for  said  witness  Blagg,  or  if  you 
have  a  reasonable  doubt  thereof,  you  will  re- 
turn a  verdict  for  the  defendant."  On  the 
trial  the  appellant  requested  the  court  to  in- 
struct the  jury  In  substance  that,  "in  order 
for  the  transaction  In  evidence  to  constitute 
a  sale,  the  minds  of  the  defendant  and  the 
witness  Blagg  must  have  met  In  an  agree- 
ment, express  or  implied,  on  the  part  of  the 
appellant  to  sell  and  on  the  part  of  the  wit- 
ness Blagg  to  buy  the  whisky  testified  about, 
at  or  before  the  delivery  of  the  whisky  by  ap- 
pellant to  said  Blagg.  Now,  even  though  you 
should  find  that  the  witness  Blagg  understood 
from  said  transaction  that  be  was  paying  for 
the  whisky  that  he  got  from  the  defendant,  if 
any,  still.  If  you  further  find  that  defendant 
did  not  so  understand,  and  that  he  was  sell- 
ing said  whisky  to  the  witness,  but  honestly 
believed  said  whisky  to  belong  to  the  prose- 
cuting witness,  you  will  find  the  defendant 
not  guilty."  This  Is  in  effect  a  charge  com- 
bining the  law  of  mutual  mistake  and  in  a 
measure  the  doctrine  in  a  local  option  case  of 
treating  the  matter  of  sale  from  the  defend- 
ant's standpoint  We  think  such  a  charge 
was  not  called  for  by  the  facts  of  the  case, 
bdt  would  have  been  both  misleading  and 
confusing,  and.  considered  in  connection  with 
the  court's  general  charge,  as  enlarged  by  the 
special  charge  given,  the  court  did  not  err  in 
refusing  same. 

The  facts  in  the  case  briefly  showed  that, 
about  the  date  named  in  the  information,  J. 
S.  Blagg  bought  a  bottle  of  whisky  from  the 
appellant ;  that  he  went  to  his  place  of  busi- 
ness, got  a  pint  of  whisky,  and  at  the  same 
time  laid  down  75  cents  on  the  counter,  took 
the  whisky,  and  walked  out  of  his  place  of 
business.  On  cross-examination  Blagg  stated 
that  a  short  time  previous  to  this  he  had  gone 
to  appellant's  clubroom  and  made  a  written 
order  for  a  quart  of  whisky,  and  at  the  same 
time  paid  appellant  ¥1-50  or  $1.75  for  It ;  that 
soon  after  this  he  got  this  bottle  of  whisky. 
Blagg  further  testified  that  at  the  time  be 
made  this  written  order  he  told  appellant 
tbat  he  wanted  to  Join  the  club,  and  instruct- 
ed appellant  to  ke^  a  standing  order  for  him 
— ^that  is,  never  let  htm  get  out  of  whisky; 
that  when  he  came  in  to  get  whlslcy  from 
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time  to  time,  he  wanted  another  bottle  of 
whisky  ordered  to  take  ita  place.  He  testi- 
fled,  further,  that  when  he  went  back  to  ap- 
pellant's club  he  got  a  pint  bottle  of  whisky 
and  put  75  cents  on  the  counter,  and  that  he 
does  not  know  whether  the  whisky  he  got  at 
this  time  was  his  own  whisky  or  not.  The 
appellant  testified  In  his  own  behalf,  in  sub- 
stance, that  some  time  prior  to  March,  1907, 
Blagg  came  to  his  club  and  told  him  he  want- 
ed to  join  same,  and  gave  him  $1.50  and  told 
him  to  order  him  a  quart  of  whisky;  that 
soon  after  this  Blagg  came  In  after  his  whis- 
ky, and  told  him  that  he  wanted  to  put  It  in 
a  bottle,  that  he  could  carry  home  with  him 
In  his  pocket;  that  he  filled  a  short  quart 
out  of  a  full  quart  that  had  been  ordered  for 
Blagg,  and  delivered  It  to  him,  and  that  after 
filling  the  short  quart  there  was*  still  a  part 
of  the  whisky  In  the  original  bottle  containing 
Blagg's  whisky ;  that  Blagg  at  another  time 
soon  after  this  gave  another  order  for  whis- 
ky, and  paid  him  $1.50  for  It;  that  this  was 
a  verbal  order;  that  he  did  not  remember 
whether  Blagg  paid  him  75  cents,  on  taking 
away  the  pint  of  whisky,  as  testified  to  by 
him;  that  he  never  delivered  to  the  witness 
Blagg  any  whisky  except  that  which  belong- 
ed to  him,  and  never  received  any  money  from 
blm  In  payment  of  whisky  except  what  he  or- 
dered, and  to  accompany  the  order.  On  cross- 
examination,  he  testified  that  Blagg  never 
I)ald  him  75  cents  for  whisky,  but  did  pay  him 
about  75  or  80  cents  for  storage  charges  and 
express  on  whisky.  It  was  shown  that  ap- 
pellant had  Internal  revenue  license  as  a  re- 
tail liquor  dealer.  His  explanation  of  having 
such  license  is  that  he  was  not  engaged  In 
selling  whisky  or  beer,  but  that  he  was  selling 
cider,  and  that  he  had  been  told  by  the  Unit- 
ed States  revenue  agent  that  in  order  to  sell 
cider  he  must  have  license  as  a  retail  liquor 
dealer.  It  was  shown  by  Blagg  that  he  nev- 
er gave  appellant  $1.50  and  asked  him  to 
order  him  a  quart  of  whisky,  except  on  ohe 
occasion.  He  also  denied  having  at  any  time 
paid  any  express  charges  or  storage.  We 
think  the  facts,  taken  together,  in  view  of  all 
the  circumstances,  show  an  open  violation  of 
the  law,  and  that  the  Jury,  under  the  testi- 
mony adduced  in  the  case,  could  have  done 
nothing  else  than  to  return  a  verdict  as  they 
have  done. 

3.  A  motion  is  made  In  this  court  by  the 
state  to  make  the  punishment  In  this  case 
cumulative.  It  is  shown  In  the  motion  that 
appellant  was  convicted  In  two  cases  in  the- 
county  court  of  Brown  county,  and  that  In 
entering  the  Judgment  In  the  court  below  the 
clerk  failed  to  make  the  Imprisonment  here 
assessed  cumulative,  and  It  is  sought  to  amend 
the  Judgment  In  this  respect  In  this  court. 
We  do  not  believe  that  under  the  law,  and 
having  regard  for  the  functions  and  the  na- 
ture of  this  court  as  a  court  of  appeals  only, 
we  should  or  can  grant  this  motion.  Our 
duty,  we  think,  is  ended  when  we  have  passed 
on  the  legality  of  the  proceedings  of  the  court 


below  leading  up  to  the  conviction  of  the  ap- 
pellant, and  we  would  probably  be  without 
the  authority  to  undertake  in  this  court  to 
reform  the  Judgment  of  the  court  below  by 
making  its  sentence  cumulative. 

Finding  no  error  in  the  Judgment  of  the 
court  below,  it  is  ordered  affirmed. 


KILLMAN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  27, 

1908.    Rehearing  Denied  Jane  24,  1908.) 

1.  IRTOXICATINO  LiQUOBB— GBUUNAI,  PBOSE- 
CUTI0N8  —  iKBTBDCnOKS  —  WHAT  CONSTI- 
TUTES Sale. 

In  a  prosecution  for  selling  liquor  in  vio- 
lation of  the  local  option  law,  defendant  request- 
ed an  instruction  that  if  tlie  jury  should  find 
that  the  alleged  buyer  instructed  defendant  to 
keep  whisky  ahead  for  him,  and  that  money 
delivered  by  him  to  defendant,  if  any,  was  ac- 
cepted by  defendant,  was  used  to  pay  expressage 
on  whisky  theretofore  ordered,  or  if  defendant 
understood  that  money  delivered  to  him,  if  any,  ' 
WBjs  to  be  80  applied,  they  would  find  defendant 
not  guilty,  tliougli  they  might  find  that  the  al- 
leged buyer  understood  that  he  was  paying  tor 
the  whisky  that  he  then  carried  away,  while 
the  trial  court  charged  that,  if  defendant  sold 
the  whisky,  he  would  be  guilty,  but  it  was  not 
a  violation  of  the  local  option  law  to  order  liq- 
uor for  another  and  pay  for  it  with  such  other  8 
money,  and  if  money  given  defendant  was  used 
to  pay  for  liquor  ordered  for  the  buyer,  or  the 
express  charges  thereon,  defendant  would  not  be 
guilty,  held,  that  the  requested  charge  was  suffi- 
ciently covered  by  the  charge  given. 

2.  Same— Sufficiency  of  Infobmation— Ex- 
istence OF  Local  Oftion  Law. 

The  local  option  statute  provides  that  after 
the  law  has  been  put  into  operation  it  must  con- 
tinue for  two  years,  and  will  continue  in  e^ect 
thereafter  until  set  aside  by  vote  witliin  the  giv- 
en territory.  An  information  for  selling  liquor 
in  violation  of  the  local  option  law  alleged  that 
a  local  option  election  was  held  in  September, 
1903,  and  that  the  alleged  illegal  sale  occurred 
on  May  18,  1906.  Held,  on  motion  to  quash, 
that  the  information  sufficiently  alleged  the  vio- 
lation of  an  existing  law,  as  it  would  be  pre- 
sumed that  the  statute  had  not  been  repealed ; 
the  statute  itself  providing  that  it  should  con- 
tinue in  operation  until  repealed. 

3.  Criminal  Law— Tbial— Conduct  of  Ac- 
cused—Pbesence  OF  Accused. 

Code  Cr.  Proc.  art  633,  provides  that  In  all 
felony  prosecutions  defendant  must  be  personal- 
ly present  at  the  trial,  and  also  in  cases  of 
indictment  or  information  for  misdemeanor, 
where  the  punishment  is  imprisonment  in  jail. 
In  a  prosecution  for  violating  the  local  option 
law,  defendant  went  temporarily  into  an  ad- 
joining room,  out  of  the  presence  and  sight  of 
the  court  and  jury,  during  the  argument  of  his 
counsel,  and  when  his  alwence  was  noted  tlie 
court  stopped  the  argument,  and  defendant  was 
brought  back  into  the  room.  Held,  defendant's 
absence  from  the  courtroom  did  not  violate  the 
statute,  and  was  not  ground  for  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1465-1484.] 

4.  Same— ArPEAL— PBorEEDiNos  Not  in  Reo- 
ORD— Testimony  of  Witness  on  Recall  bt 
JuBY— Diffebence  fbom  Obiginal  Testi- 
mony. 

Code  Cr.  Proc.  art.  735,  provides  that.  If 
the  jury  disagree  as  to  the  statement  of  witness, 
thej;  may  have  such  witness  recalled  to  detail  his 
testimony  upon  the  point  in  question,  as  nearly 
in  the  language  of  the  original  examination  as 
possible.    In  a  prosecution  for  violating  the  local 
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■rntion  taw,  the  jury  requested  that  the  prosecut- 
■jiz  witness  be  recalled  to  enable  them  to  ascer- 
ain  his  testimony  on  a  certain  point,  and  apoa 
\'i-  recall  the  foreman  asked  him  what  he  "tes- 
ti-il  that  he  paid  defendant  the  15  cents  for," 
to  viiicb  question  defendant  objected,  on  the 
jrrind  that  the  witness  did  not  testify  on  the 
•'^iid  as  to  what  he  paid  15  cents  for.  Held 
■■:'..  to  support  the  objection,  defendant  should 
':-<»  ibown  in  the  bill  of  exceptions  the  differ- 
■B''.  if  any.  between  the  witness'  original  tes»- 
• :  .-n.T  and  that  given  on  recall,  as  it  would  be 
1'  -nzaei  that  the  court  acted  correctly  in  ad- 

■•'mg  the  subsequent  testimony,  and  that  the 
vittH'S>'  mtatement   of  his  testimony  was  the 
r4.!ie  IS  on  the  first  examination. 
5.  Same— Trial — Delibebations    of    Jubt — 

Uecvu.  of  Witness— Diffebence  in  Testi- 

Code  Cr.  Proc  art.  735,  provides  that,  if 
')?  jurr  disagree  as  to  the  statement  of  witness, 
'tf  t-oart  may  order  such  witness  recalled  to 
'Vrail  his  testimony  on  the  point  in  question,  as 
!!>'irlT  as  possible  in  the  language  used  in  his 
onz'mil  examination.  In  a  prosecution  for  vio- 
Igtliij;  the  local  option  law,  the  jury  requested 
'!.;  recall  of  the  prosecuting  witness,  and  he  was 
J.-W  by  the  foreman  what  he  testified  that  he 
;3!d  defendant  the  15  cents  for,  to  which  he  an- 
n-«red  that  be  got  a  drink  of  whisky  and  paid 
fefpndant  the  15  cents  for  it.  The  bill  of  ex- 
■;::ions,  approved  by  the  trial  court,  showed 
■'ut  the  same  witness  testified  on  direct  eiam- 
isation  that  he  got  a  drink  of  whisky  from  de- 
f^daDt  and  i»id  him  l.o  cents  for  it,  but  on 
nni9-«iamjnation  testified  that  he  could  not  say 
»lnt  the  15  cents  was  to  be  applied  to,  whether 
tn  pay  pxpressage  or  to  pay  tor  the  whisky,  and 
thit  defendant  might  have  used  it  to  pay  ex- 
press rhar|res  on  whisky  ordered  for  him.  Held, 
ilat  the  bill  showed  that  the  witness  was  recall- 
ed to  restate  his  original  testimony  as  given,  and 
'li"  te!>timony  on  recall  was  substantially  the 
eme  as  that  given  on  the  original  examination. 
8.  i.vroxiCATiNO   Liquors— Cbiminai,  Pbose- 

cunox— Admissibh-ity  of  Evidence— Fob- 

VER  Sales. 

,  Id  a  proaecntion  for  violating  the  local  op- 
poo  taw.  the  evidence  showed  that  the  prosecut- 
iBf  vitoess  had  given  defendant  an  order  for  a 
<;!iitt  of  whisky  in  December,  and  gave  him 
"vmty  to  pay  for  it,  and  requested  defendant  to 
k>*p  1  sufficient  amonnt  of  whisky  on  hand,  so 
tf  conid  secure  it  when  desjred ;  but  the  money 
pr»n  defendant  in  December  was  the  only  mon- 
•T  fiTen  him.  The  witness  was  permitted  to 
i'-5fi{y.  farther,  that  he  had  gotten  whisky  from 
'J.-fiidant  a  onmber  of  times,  by  the  pint  or 
'-rink,  before  the  sale  charged  In  the  informa- 
tox  which  was  in  May.  Held,  that  this  testi- 
a-«T  was  admissible,  under  the  circumstances, 
'■'  »how  whether  defendant  was  letting  the  wit- 
iri<  have  whisky  be  had  previously  ordered,  or 
•<  hither  be  was  selling  his  own  whisky. 

Appeal  from  Brown  Connty  Court;  A.  M. 
Bnimfleld.   Judge. 

Sieve  Killman  was  convicted  for  violating 
1»  local  option  law,  and  he  appeals.     Af- 

finned. 

Harrison  &  Wayman  (or  appellant.  F. 
J.  McCord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON.  P.  J.  This  conviction  was 
for  violating  the  local  option  law ;  the  pun- 
^Ounent  aasesBed  being  a  fine  of  $100  and 
60  days'  Imprisonment  In  the  connty  Jail. 

Blt«g,  testifying  for  tbe  state,  stated  that 
^  had  a  transaction  with  appellant  about 
%T8.  1906,  and  got  from  him  a  drink  of  wbls- 
tr.  He  further  testified  he  did  not  on  that 
'>*te.  hot  along  about  the  20th  or  2Sth  of 


April,  1006,  went  Into  appellant's  place  of 
business  and  got  a  drink  of  whisky,  and  at 
the  time  gave  defendant  15  cents  and  walked 
out  of  tbe  clnbroom.  On  cross-examination 
he  testified  that  some  months  prior  to  this 
transaction  he  made  an  order  for  a  quart 
of  whisky  from  defendant  in  writing,  and 
paid  at  the  time  he  made  the  order  $1.50, 
and  stated  to  appellant  that  he  wanted  him 
to  keep  a  standing  order — that  is,  that  he 
did  not  want  to  get  out  of  whisky  at  any 
time,  but  wanted  appellant  to  keep  whisky 
ahead  for  him,  so  be  could  get  it  from  time 
to  time;  that  some  days  subsequent  to  mak- 
ing this  written  order  he  went  to  appellant's 
clubroom  and  got  a  flat  quart  of  whisky,  but 
did  not  pay  anything  to  defendant  at  tbe 
time,  and  does  not  remember  what  be  said 
at  the  time  he  got  the  quart  bottle,  but  he 
put  It  in  his  pocket  and  walked  out  of  the 
clubroom;  that  this  transaction  occurred 
In  the  winter,  before  the  one  upon  which  this 
prosecution  is  based ;  that  be  did  not  know, 
at  tbe  time  be  secured  this  fiat  quart  of 
whisky,  whether  It  contained  a  full  quart 
or  not;  that  he  had  never  paid  defendant 
any  money  for  express  charges,  or  storage 
charges,  of  which  he  was  aware,  nor  did  he 
remember  that  defendant  ever  asked  bim 
for  money  for  that  purpose.  He  was  asked 
whether  or  not  he  had  any  whisky  in  de- 
fendant's club  belonging  to  him  at  tbe  time 
be  got  tbe  drink  testified  about  in  this  case, 
and  be  stated  he  did  not  know  of  bis  own 
knowledge  whether  he  did  or  not;  that  he 
did  not  know  whether  there  was  any  surplus 
left  over  from  other  whisky  that  he  had  or- 
dered before.  On  redirect  examination  he 
testified  the  written  order  was  made  some 
time  In  December,  preceding  the  transaction 
In  question;  that  he  had  made  no  order  for 
whisky  since  that  date,  unless  what  he  told 
appellant  in  regard  to  keeping  whisky  ahead 
for  him  covered  other  transactions;  that  he 
had  gotten  a  pint  of  whisky  some  time  pre- 
vious to  the  transaction  in  question,  but  did 
not  know  whether  the  whisky  he  got  on  that 
occasion  was  his  or  not — that  is,  whether 
or  not  it  was  a  surplus  from  the  previous 
quart  he  had  ordered.  On  recroas-examlna- 
tion  he  testifies  that  it  was  late  in  the  even- 
ing when  he  got  the  drink  of  whisky  In  ques- 
tion, and  he  does  not  remember  who  was 
present,  nor  what  was  said  by  him  or  defend- 
ant at  the  time;  nor  did  he  remember  that 
defendant  told  him  the  16  cents  was  for  ex- 
press charges.  He  did  not  know  whether 
he  was  expected  to  pay  express  charges  on 
the  whisky  or  not,  nor  did  he  remember  of 
appellant  ever  mentioning  this  to  him.  He 
was  not  acquainted  with  the  rules  of  the 
club  about  paying  express  and  storage  char- 
ges. 

Appellant  testified  that  bis  acquaintance 
with  tbe  witness  Blagg  was  merely  passing, 
and  that  some  time  prior  to  the  transaction 
In  question — he  did  not  recall  the  exact  date 
— Blagg  came  Into  the  clubroom  and  made 
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a  written  order  for  a  quart  of  whisky,  giv- 
ing blm  $1.50  with  which  to  pay  for  It ;  that 
at  the  time  the  witness  Blagg  told  him  be 
wanted  blm  to  keep  whisky  ahead  for  him, 
and  that  when  he  would  get  whisky  from 
time  to  time  he  would  leave  money  with 
which  to  order  whisky ;  that  be  did  not 
want  to  get  out,  but  wanted  to  keep  whisky 
on  hand  all  of  the  time;  that  he  sent  the 
order,  with  the  $1.50,  to  Scott  &  Low  at 
Balllnger,  and  received  from  tbem  a  full 
quart  of  whisky,  a  part  of  which  he  after- 
wards delivered  to  the  witness  in  a  flat  quart 
bottle;  that  this  was  a  few  days  after  the 
order  was  made,  and  that  there  was  still 
left  In  the  full  quart  that  had  been  ordered 
just  about  a  pint  of  whisky;  that  the  wit- 
ness afterwards  came  in  and  got  his  surplus, 
but  that  later  on  he  (appellant)  remembered 
be  made  another  order,  which  was  verbal, 
for  another  quart  of  whisky;  that  the  wit- 
ness would  come  in  and  take  away  some  of 
this  whisky,  sometimes  a  pint,  and  at  other 
times  be  would  come  in  and  take  a  drink; 
that  he  kept  bis  (Blagg's)  whisky  In  a  bottle 
separate  and  apart  from  other  whisky,  with 
his  name  on  the  bottle;  and  that  when  he 
would  call  for  whisky  he  would  give  it  to  him 
out  of  his  bottle.  The  appellant  further  testi- 
fied that  he  neither  sold  nor  dealt  in  whisky, 
but  took  orders  for  the  same,  and  charged 
those  who  kept  It  on  storage  in  his  elubroom 
25  cents  for  a  quart  of  whisky  and  35  cents 
a  dozen  for  beer;  that  these  charges  were 
for  storage,  serving  the  drinks,  cooling  the 
beer,  etc. ;  that  he  had  during  this  time  sent 
a  lot  of  written  orders  together  to  Scott  & 
Low  at  Balllnger,  and  would  have  all  of  said 
orders  filled  and  shipped  to  him  in  one  pack- 
age; that  when  he  did  this  he  would  appor- 
tion the  express  charges  among  those  having 
whisky  in  the  shipment ;  that  he  never  sold 
Blagg  a  drink  of  whisky,  and  that  he  has  no 
remembrance  of  his  ever  paying  blm  15  cents, 
but  that  If  he  did  pay  him  15  cents,  as  be 
has  testified  that  be  did  when  he  got  a  drink 
of  whisky.  It  was  bis  proportion  of  express 
charges  on  whisky  that  he  had  ordered;  nor 
does  he  remember  telling  the  witness,  at  the 
time  be  got  the  drink  of  whisky  and  paid 
him  the  15  cents,  that  it  was  for  express 
charges,  but  that  was  the  way  it  occurred 
If  he  paid  him  the  15  cents,  that  he  could 
not  remember  every  transaction  occurring  in 
bis  club,  nor  what  was  said  at  the  time  of 
such  occurrence ;  but  he  did  know  he  did  not 
sell  any  whisky.  Being  crossed,  the  appel- 
lant stated  that  Blagg  had  gotten  whisky 
from  him  a  number  of  times  before  the  trans- 
action in  question,  but  that  It  had  always 
been  ordered  and  belonged  to  Blagg;  that 
he  did  not  know  whether  he  explained  to 
Blagg,  vrhen  be  accepted  the  15  cents,  wheth- 
er it  was  for  express  charges  or  not;  that 
be  did  not  remember  doing  so;  that  he  did 
not  think  it  was  necessary  always  to  explain 
such  transactions;  that  there  was  no  rea- 
son for  his  selling  the  whisky  to  Blagg,  when 


he  had  whisky  that  already  belonged  to  him  : 
that  he  does  not  remember  of  the  witness 
paying  him  storage  charges  before  this,  but 
that  the  16  cents  be  claims  to  have  paid 
could  not  have  been  for  that  purpose,  as  lie 
never  charged  less  than  25  cents  for  storage 
charges ;  that  he  never  would  order  less  than 
a  quart  of  whisky  at  a  time  for  one  man, 
and  that  he  always  sent  the  money  for  the 
whisky  with  the  order ;  that  the  price  never 
was  less  than  $1.25  per  quart,  but  usually 
$1.50  per  quart.  On  redirect  examination  be 
says  he  did  not  remember  all  the  transactions 
that  took  place  In  his  club,  and  what  was 
said  at  the  time,  but  that  he  knows  he  di<l 
not  sell  the  witness  any  whisky,  and,  if  be 
paid  him  the  15  cents.  It  was  used  to  pay 
express  charges  on  the  quart  of  whisky  there- 
tofore ordered  for  the  witness  Blagg.  Appel- 
lant further  stated  in  his  testimony  that, 
after  filling  the  short  quart  out  of  the  full 
quart,  there  would  be  left  in  the  full  quart 
just  about  a  pint  of  whisky. 

Blagg  was  recalled,  and  denied  any  recol- 
lection of  a  conversation  between  himself 
and  appellant  in  regard  to  express  charges, 
and  in  fact  did  not  remember  what  was  saiil 
between  them,  and  also  denied  making  any 
verbal  order  for  whisky  after  he  had  made 
the  original  order  in  December;  that  he  had 
never  made  any  other  order  for  whisky,  ex- 
cept, at  the  time  he  made  the  original  order, 
he  told  appellant  to  keep  whisky  on  hand 
for  him,  but  had  gotten  whisky  at  defend- 
ant's club  at  various  times,  and  had  gotten 
more  than  a  quart  of  whisky  from  the  time 
be  made  the  written  order  up  to  the  time 
he  got  the  drink  on  which  this  case  Is  predi- 
cated. He  further  stated,  on  cross-examina- 
tion, that  appellant  might  have  said  some- 
thing about  storage  charges,  but  he  did  not 
remember  it,  and  did  not  know  anything 
about  appellant's  expectation  that  be  (the 
witness)  should  pay  storage  or  express  char- 
ges, and  bad  no  recollection  of  appellant 
ever  having  explained  these  matters  to  blm. 
This  Is  the  substance  of  the  case. 

Appellant  asked,  among  other  things,  tlio 
following  special  charge:  "You  are  further 
Instructed  that  if  you  find  from  the  evidence 
in  this  case  that  the  witness  Blagg  Instructed 
defendant  to  keep  whisky  ahead  for  him,  and 
that  the  money  delivered  to  defendant  by  the 
witness  Blagg,  if  any  was  accepted  by  the 
defendant,  was  used  to  pay  express  charges- 
on  whisky  theretofore  ordered  by  defendant 
for  said  Blagg,  If  any,  or  if  you  find  that  the 
defendant  so  understood  that  the  money  de- 
livered to  him,  if  any,  was  to  be  so  applied, 
you  will  find  the  defendant  not  guilty,  al- 
though you  may  find  from  the  evidence  that 
the  witness  Blagg  understood  that  he  was 
paying  for  the  whisky  that  he  then  carrieil 
from  the  club,  if  any,  or  If  you  have  a  reason- 
able doubt  thereof,  you  will  return  a  verdict 
for  the  defendant."  The  court  charged  the 
jury  that,  if  they  should  find  beyond  a  rea- 
sonable doubt  that  appellant  sold  Blagg  the 
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Tliiskj-,  etc,  be  would  be  trullty,  and  ftir- 
tter  gave  tbls  charge:  "Tou  are  lustnicted 
that  it  Is  no  violation  of  the  local  option  law 
.'or  a  peraon  to  order  Intoxicating  liquor  for 
tnotlier,  and  pay  for  It  for  such  otber  per- 
suD  with  money  furnished  by  such  person, 
saA  if  you  believe  from  the  evidence  in  this 
jae  that  the  money,  if  any,  given  by  the 
witness  Blagg  to  the  defendant,  was  used  by 
tte  defendant  to  pay  for  whisky,  or  the  ex- 
;-reas  charges  thereon,  ordered  by  defendant 
for  said  witness  Blagg,  or  if  you  have  a  rea- 
scoable  donbt  thereof,  you  will  return  a  ver- 
ulct  of  not  guilty."  We  are  of  opinion  that 
tbe  ^)ecial  charge  requested  by  appellant  Is 
nfficiently  covered  by  the  charge  given  by 
tbe  court,  and  there  was  no  error  in  refusing 
the  q>eclal  instruction.  The  question  pre- 
sented In  the  special  instruction  mentioned 
above  was  asked  in  otber  forms;  but  we 
deem  it  unnecessary  to  notice  them,  as  we 
are  of  opinion  that  tbe  court  sufficiently 
t'h.irged  this  phase  of  the  case. 

Tbe  motion  to  quash  will  not  be  discussed, 
other  than  to  state  that  the  form  of  the 
I>leading  in  this  case  has  been  held  sufficient 
In  previous  dedslons  of  this  court,  unless  it 
be  in  the  following  particular:  The  informa^ 
tlon  alleges  that  the  election  was  held  in 
1903,  in  September;  that  the  sale  occurred 
rm  tbe  18th  day  of  May,  1906,  and  that,  Inas- 
mnch  as  tbe  Information  fails  specifically  to 
allege  that  the  local  option  law  had  not  been 
repealed  by  a  subsequent  election  held  at  tbe 
expiration  of  two  years,  the  pleader  must 
positively  allege  the  law  was  then  In  force: 
ctberwlse,  the  pleading  would  be  insufficient. 
While  It  vrould  be  more  specific  and  better 
pleading,  perhaps,  to  have  so  alleged,  yet  we 
are  of  opinion  that  the  Information  sufflcloit- 
'.T  alleges  a  violation  of  the  then  existing  law 
V  virtue  of  tbe  previous  election.  As  we  nn- 
derstand  the  rule  to  be,  wherever  a  local  oj?- 
ti'jin  law  Is  put  Into  operation,  the  presump- 
tion is  that  It  win  continue  In  operation  un- 
til a  vote  In  tbe  territory  repeals  It.  If  the 
existence  of  tbe  law  terminated  under  tbe 
I^evlons  election  at  the  end  of  two  years, 
Tlthont  an  election  setting  it  aside,  by  pro- 
T'3lon  of  tbe  statute,  the  presumption  would 
^«  tile  otber  way,  and  in  fact  the  law  would 
tlxn  be  tbe  otber  way;  but  under  the  terms 
'/f  tbe  local  option  statute  as  it  is,  after  the 
law  itas  been  put  Into  operation,  it  must  con- 
tinoe  for  two  years,  and  may  continue  and 
does  continue  thereafter  until  it  has  been  set 
35ide  by  a  vote  within  the  given  territory; 
.n  other  words,  when  the  local  option  law  is 
oiM-e  put  Into  operation,  It  so  remains  in  force 
(or  two  years  necessarily,  and  thereafter  un- 
til set  side  by  an  election  held  for  that  pur- 
\*>ae.  We  are  therefore  of  opinion  that  the 
iaformatlon  is  not  sufiSclently  defective  in 
tills  respect  to  require  Its  qoasbal  or  being 
set  aside. 

A  bill  of  exceptions  recites  that,  while  one 
of  appellant's  counsel  was  addressing  tbe  Jn- 
ty,  defendant  was  permitted  to  be,  and  was, 


absent  from  the  courtroom,  and  out  of  the 
presence,  sight,  and  hearing  of  the  court. 
Jury,  and  counsel,  having  gone  to  the  closet 
adjoining  tbe  courtroom  for  five  or  six  min- 
utes. When  the  fact  of  bis  absence  was 
made  known,  the  court  stopped  coimsel  In  his 
argument,  stating  that  the  defendant  was 
absent  from  the  courtroom.  Thereupon 
counsel  stated  to  tbe  court  that  he  did  not 
waive  the  presence  of  the  defendant;  that  he 
did  not  know  of  defendant's  absence,  and 
then  and  there  objected  to  tbe  proceedings 
had  in  defendant's  absence;  that  In  a  few 
moments  thereafter  defendant  was  brought 
back  Into  the  courtroom  by  the  sheriff,  and 
the  counsel  proceeded  with  his  argument. 
This  is  urged  as  reversible  error.  The  stat- 
ute (article  633,  Code  of  Criminal  Procedure) 
provides  that,  "in  all  prosecutions  for  fel- 
onies, the  defendant  must  be  personally  pres- 
ent on  the  trial,  and  be  must  likewise  be 
present  in  all  cases  of  indictment  or  informa- 
tion for  misdemeanors  where  tbe  punisbineut 
or  any  part  thereof  is  imprisonment  in  Jail." 
It  has  been  held  under  this  statute  to  be  im- 
proper practice  to  take  any  steps  or  have 
any  proceeding  in  a  case  when  the  defendant 
Is  not  present,  and  it  Is  material  error,  and 
will  render  tbe  proceedings  void,  where  such 
proceeding  is  had  during  the  trial  of  a  case 
In  the  absence  of  the  accused.  It  has  been 
also  held  that  a  court  could  not  alter  or 
change  the  charge  to  the  Jury  In  the  absence 
of,  or  without  the  knowledge  and  consent  of. 
tbe  accused,  and  that  It  is  beyond  the  court's 
authority  to  discharge  a  jury  In  a  felony  case 
In  tbe  absence  of  the  defendant;  but  this  rule 
seems  to  be  different  in  misdemeanor  cases. 
See  Selman  v.  State,  83  Tex.  Cr.  R.  631,  28 
8.  W.  541.  The  cited  case,  however,  was  one 
in  which  imprisonment  was  not  Involved.  It 
has  been  held,  however,  that  it  is  not  neces- 
sary that  the  accused  dionld  be  present  when 
tbe  special  venire  is  drawn  In  a  capital  case, 
nor  when  tbe  court  acts  upon  bis  motion  for 
a  change  of  venue,  nor  when  the  clerk  enters 
a  Judgment  of  conviction.  We  are  not  aware 
of  any  case  in  which  tbe  court  bas  gone  to 
the  extent  of  holding  that,  where  a  defendant 
voluntarily  retires  from  the  courtroom  to  a 
closet  for  a  few  moments  during  argument  of 
his  counsel,  this  would  vitiate  a  convictiou. 
Without  discussing  the  question  of  waiver, 
or  how  far  that  might  affect  appellant's  con- 
tention here,  we  are  of  opbiion  that  the  facts 
stated  in  the  bill  are  not  violative  of  the  ar- 
ticle of  procedure  above  quoted.  It  Is  con- 
tended in  the  brief  that,  if  appellant  could 
be  absent  one  minute,  be  might  be  absent 
during  tbe  entire  trial.  This  argument  is 
more  specious  than  real.  The  case  of  Bell 
V.  State,  32  Tex.  Cr.  R.  436,  24  S.  W.  419, 
cited  by  appellant,  was  where  a  defendant 
was  taken  by  the  sheriff  from  the  courtroom 
and  evidence  of  a  witness  Introduced  during 
bis  absence.  That  case  was  correctly  decid- 
ed, and  in  our  opinion  Is  not  In  point  under 
the  facts  here  suggested  by  tbe  bill  of  exceii- 
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tlons.  This  is  quite  a  different  proposition 
from  those  Important  steps  that  would  or 
might  affect  appellant's  right  to  Ije  present 
during  the  formation  of  the  jury,  or  Introduc- 
tion of  eyidence,  or  reading  the  charge,  or 
overruling  the  motion  for  a  new  trial;  for 
these  matters  would  directly  affect  him,  or 
might  do  so,  and  therefore  they  come  within 
the  letter  and  spirit  of  the  provision  of  our 
Code  of  Criminal  Procedure.  The  only  pos- 
sible harm  that  could  have  accrued  under  the 
facts  stated  in  the  bill  was  of  appellant's 
own  making,  in  that  he  voluntarily  withdrew 
himself  from  the  courtroom  to  the  water- 
closet  for  a  few  moments  and  deprived  him- 
self of  the  right  or  the  privilege  of  listening 
to  the  argument  of  his  own  counsel  during 
the  five  or  six  minutes  covering  his  absence. 
We  do  not  believe  this  is  sufficient  to  require 
this  court  to  reverse  the  Judgment. 

There  is  another  bill  of  exceptions  which 
recites  that,  after  the  jury  had  been  consider- 
ing their  verdict  about  80  minutes,  they  were 
brought  into  the  courtroom  by  the  sheriff, 
and  through  their  foreman,  Gordon,  asked 
the  court  that  the  prosecuting  witness,  Blagg, 
be  recalled  in  order  that  they  might  ask  him 
what  his  testimony  was  upon  a  certain  point, 
whereupon  the  court  had  Blagg  recalled,  and 
thereupon  the  court  stated  that  he  would  per- 
mit Gordon  to  ask  the  witness  what  his  testi- 
mony was  upon  the  point.  Gordon  asked  the 
following  question:  "What  did  you  testify 
you  understood  you  were  paying  the  defend- 
ant the  16  cents  for  when  you  paid  it  to 
him?"  Appellant  objected  to  this  question, 
and  the  form  of  It,  which  the  court  sustain- 
ed, and  Informed  Gordon  that  he  would  not 
permit  the  question  to  be  answered  in  that 
form,  as  It  called  for  the  conclusion  and  un- 
disclosed understanding  of  the  witness.  Gtor- 
don  then  asked  this  question:  "What  did 
you  testify  that  you  paid  the  defendant  the 
15  cents  for?"  Exception  was  reserved  to 
this  on  the  same  ground  as  to  the  previous 
question,  and,  being  overruled,  the  witness 
answered:  "I  got  the  drink  of  whisky  and 
paid  the  defendant  the  15  cents  for  It."  The 
objections  urged  by  appellant  were,  first,  that 
said  vrltness  Blagg  did  not  testify  on  the 
stand  before  as  to  what  he  was  paying  the 
defendant  the  16  cents  for  when  he  gave  It 
to  him;  second,  that  It  was  wholly  Irrelevant 
and  Immaterial  what  the  witness'  undisclosed 
Intention  and  imderstandlng  was  at  the  time 
he  gave  the  defendant  the  15  cents,  t>elng  im- 
material for  any  purpose;  and,  third,  that 
his  undisclosed  imderstanding  did  not  bind 
defendant,  but  that  only  what  was  said  and 
done  at  the  time  by  the  parties  would  be  ad- 
missible in  evidence  against  defendant,  and 
that  It  was  but  the  opinion  and  conclusion 
of  the  witness.  It  will  be  noted  that  appel- 
lant objected  that  Blagg  did  not  testify  on 
the  stand  before  as  to  what  he  was  paying 
the  defendant  15  cents  for  when  he  gave  It 
to  him.  This  is  but  a  ground  of  objection, 
and  not  a  statement  of  the  fact  that  the  tes- 


timony here  repeated  was  different  from  what 
it  was  in  his  original  testimony.  In  order  to 
have  sliown  that  the  testimony  was  different 
from  what  it  was  when  originally  stated,  the 
bill  should  show  the  difference,  if  any  exist- 
ed. In  the  absence  of  a  showing  that  it  was 
different,  the  presumption  obtains  that  the 
court  acted  correctly  in  admitting  It,  and  that 
the  witness'  testimony  restated  was  the  same 
as  first  delivered.  The  statute  provides  (ar- 
ticle 735,  Code  of  Criminal  Procedure)  that 
"if  the  jury  disagree  as  to  the  statement  of 
any  particular  witness,  they  may,  upon  ap- 
plying to  the  court,  have  such  witness  again 
brought  upon  the  stand,  and  he  shall  be  di- 
rected by  the  judge  to  detail  his  testimony  to 
the  particular  point  of  dlsagi-eement.  and  no 
other,  and  he  shall  be  further  instructed  to 
make  his  statement  In  the  language  used  In 
his  examination  as  nearly  as  he  can."  This 
bill  sufficiently  shows.  In  our  judgment,  that 
the  witness  was  recalled  at  the  Instance  of 
the  jury  In  regard  to  the  above,  about  which 
he  was  asked  to  restate  his  testimony.  The 
court  approves  this  bill  by  stating  that  the 
prosecuting  witness,  Blagg,  testified  on  direct 
examination  that  "I  got  the  drink  of  whisky 
from  the  defendants  and  paid  him  15  cents  for 
it";  but  on  cross-examination  he  testified,  "I 
cannot  remember  what  was  said  at  the  time, 
either  by  myself  or  by  the  defendant,  and, 
further,  I  cannot  say  of  my  own  knowledge 
what  the  15  cents  was  to  be  applied  for, 
whether  to  pay  express  charges  on  whisky 
theretofore  ordered  by  me  or  not;  that  the 
defendant  might  have  used  It,  for  all  I  know, 
to  pay  the  express  charges  on  the  quart  of 
whisky  ordered  for  me  before;  that  I  never 
paid  the  express  charges.  If  there  was  any 
owing  by  me,  more  than  I  paid  when  I  made 
the  order,  and  neither  had  defendant  said 
anything  to  me  e.bo\it  owing  express  charges." 
So,  under  this  qualification,  as  far  as  ques- 
tioned, the  witness  seemed  to  have  restated 
bis  testimony  on  the  recall  as  be  did  on  bis 
original  examination.  The  remainder  of  bis 
testimony  was  not  called  for  by  the  jury,  nor 
asked  to  be  restated  by  the  defendant  in  con- 
nection with  what  the  witness  did  state.  So 
we  are  led  to  believe  that  the  only  disagree- 
ment between  the  Jury  was  as  to  the  language 
used  by  the  witness  in  regard  to  what  he  stat- 
ed at  the  time  that  he  got  the  whisky.  We 
are  of  opinion,  therefore,  as  this  bill  is  pre- 
sented, there  Is  shown  no  reversible  error. 

It  Is  also  contended  in  another  bUl  of  ex- 
ceptions that  there  was  error  In  permittins 
the  witness  Blagg  to  testify  that  he  had  gone 
into  appellant's  place  of  business  a  number 
of  times  before  the  transaction  upon  which 
this  prosecution  is  predicated  and  got  whisky 
from  the  defendant;  that  on  one  occasion  he 
had  gotten  a  pint  of  whisky,  and  a  number 
of  times  had  gotten  drinks  of  whisky.  The 
contention  was  that  it  was  irrelevant  and  im- 
material; that  It  did  not  show  or  tend  to 
show  system,  was  not  a  part  of  the  res  gestao, 
did  not  Identify  the  transaction  in  question 
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in  any  manner,  and  did  not  show,  nor  tend  to 
(bow.  criminal  intention  on  the  part  of  de- 
fendant. We  are  of  opinion  that  under  tbe 
pecmliar  facta  of  this  case  this  testimony  was 
admissible.  It  aeems  from  the  testimony  that 
ti»  witness  Blagg  had  by  written  order  re- 
qaested  and  Instructed  appellant  to  send  for 
a  quart  of  wblaky  in  December,  for  the  pay- 
ixnt  of  which  he  handed  him  $1.50 ;  that  be 
lad  farther  stated  that  he  desired  that  ap- 
pelant shonld  keep  a  sufficient  amount  of 
whisky  on  band  for  him,  so  that  he  could  get 
it  wben  be  desired  to  use  it,  but  that  this 
SL20  was  tbe  only  money  that  be  gave  ap- 
pellant wltb  which  to  order  whisky.  There 
is  no  testimony,  as  we  understand  tbe  record 
(ran  either  side^  that  there  was  ever  any 
other  money  given  appellant  with  which  to 
order  wliisky,  except  the  $1.50  mentioned, 
and  tlie  testimony  further  shows  that  Blagg 
on  sereral  occasions  got  whisky,  either  by  the 
pint  or  by  tbe  drink,  from  appellant.  It  be- 
came, tben,  a  part  of  tbe  case  to  show  wheth- 
er or  not  tbe  whisky  obtained  by  the  witness 
Blagg.  forming  the  predicate  of  this  prosecu- 
ton,  was  part  and  parcel  of  the  whisky  ap- 
pellant bad  ordered  for  Blagg,  and  it  was 
material,  in  our  Judgment,  and  relevant,  to 
siKiw  these  ditteroit  transactions  in  order  to 
arrire  at  tbe  correct  conclusion  as  to  whetb- 
er  appellant  was  letting  Blagg  bare  Ills  own 
vhi^y,  or  whether  he  was  selling  it  to  blm, 
aod  under  tbe  complicated  and  confused  man- 
ner in  which  these  matters  were  carried  on, 
and  sain  and  purchases  made,  this  testimony 
would  tend  to  solve  the  question  as  to  whetb- 
rr  tills  particular  transaction  was  a  subter- 
tnee  or  not;  and,  viewing  It  from  this  stand- 
pdnt,  we  are  of  opinion  that  the  testimony 
iras  admissible.  This  particular  drink  of 
Tblsky  was  secured  some  time  perhaps  In  the 
latter  part  of  April  or  in  May.  An  order  had 
been  gjven  the  previous  December,  and  if  tills 
■VMS  the  only  order  made,  and  appellant  liad 
pxtea  all  of  tbe  whisky  so  ordered  prior  to 
tbe  time  be  pnrctiased  this  whisky,  this  evi- 
doice  became  material  to  show  or  elucidate 
tJiat  fact  or  question.  We  are  of  opinion, 
tlserefore,  tbe  court  did  not  err. 

The  other  questions  presented  have  been 
d«cided  adversely  to  appellant  in  the  com- 
looion  case  of  Killman  v.  State  (No.  3,681, 
decided  at  the  present  term  of  the  court)  112 

aw.  90. 

Finding  no  reversible  error  in  tbe  record, 
tbe  Judgment  is  affirmed. 


WEBB  V.  CALDWELL  et  al. 

tfonrt  of  Civil  Appeals  of  Texas.    July  2,  1908.) 

1.  EviDKKCK  —  PiiEBtncpnoNS— Pebtobmance 
or  OmciAi.  Duties. 

it  will  be  presumed  in  the  absence  of  a  con- 
tnrr  ghowing,  that  a  aheriSI  complied  with 
feyles*  Ann.  CiT.  St.  1897,  art.  235^  requiring 
tbe  gberiflf  in  specified  cases  to  return  the  l>ond 
executed  by  an  execution  defendant  to  obtain 

112  S.W.-^ 


possession  of  tbe  property  levied  on,  indorsed 
forfeited." 

[Ed.  Note.— For  canes  in  point,  see  CSent.  Dig. 
vol.  20,  Evidence,  fi  105.] 

2.  BxBouTioic  —  Lien  —  OiviNo  or  Delivxbt 

Bond— FoBFEiTUBE— Effeot. 

Where  the  bond  given  by  an  execution  de- 
fendant as  authorized  by  Sayles'  Ann.  Civ.  St. 
1807,  art  2357,  to  obtain  possession  of  the 
chattels  levied  on  under  an  execution,  has  been 
forfeited  for  the  nondelivery  of  the  chattels  ac- 
cording to  the  terms  of  the  bond,  and  nonpay- 
ment of  the  value  thereof,  the  levy  by  virtue 
of  tbe  execution  does  not  operate  as  a  lien  on 
the  chattels,  for  whaljever  lien  was  created  by 
the  levy  was  released  by  tbe  acceptance  of  tbe 
delivery  bond,  unless  tbe  chattels  were  thereaft- 
er voluntarily  delivered  by  tbe  execution  de- 
fendant into  the  custody  of  tbe  officer  to  be  sold 
under  tbe  original  levy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Execution,  «  417,  41&] 

8.  Injunction- LiABiLiTT  on  Bonds. 

Where,  in  a  suit  to  enjoin  the  sale  of  prop- 
erty levied  on  under  an  execution.  It  di«i  not 
appear  as  a  fact,  though  alleged,  that  any  writ 
of  injunction  was  ever  issued  or  served  on  the 
sheriff,  or  that  he  was  in  any  manner  restrain- 
ed from  performing  any  duty  under  the  execu- 
tion, it  was  error  to  direct  a  verdict  against 
plaintiff  and  the  sureties  on  the  injunction  bond. 

Appeal  from  District  Court,  Newton  Coun- 
ty; W.  B.  Powell,  Judge. 

Action  by  T.  A.  Webb  against  Georgia 
Caldwell  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

J.  R.  West,  for  appellant  0.  0.  Wlgbtman 
and  X  A.  Gillette,  for  appellees. 


HODGES,  J.  This  suit  was  Instituted  by 
the  appellant,  T.  A.  Webb,  against  Georgia 
Caldwell  and  the  sheriff  of  Newton  county 
and  W.  H.  Webb,  for  the  purpose  of  enjoining 
the  sale  of  certain  property  which  had  been 
levied  upon  by  the  sheriff  and  upon  which  tbe 
appellant  claimed  to  have  a  mortgage;  and, 
in  the  alternative,  to  recover  a  personal  Judg- 
ment against  W.  H.  Webb  and  for  tbe  fore- 
closure of  bis  mortgage  on  some  mules  be- 
longing to  the  latter.    Tbe  petition  alleges,  In 

substance,  that  on  the day  of  , 

1905,  W.  H.  Webb  executed  and  delivered  to 
the  appellant  his  promissory  note  for  the  sum 
of  $900,  which  note  was  secured  by  a  chattel 
mortgage  executed  and  delivered  at  tbe  same 
time  on  10  mules  belonging  to  and  in  posses- 
sion of  W.  H.  Webb.  At  the  time  tbe  mort- 
gage was  executed,  the  Webbs  were  in  Mat- 
agorda county,  but  their  homes  were  in  Ft 
Bend  county,  and  the  property  mortgaged 
was  situated  in  Matagorda  county.  Tbe 
mortgage  was  filed  within  a  very  'short  time 
thereafter  for  reglstratlQn  In  Ft  Bend  coun- 
ty. Subsequently  the  property  was  shipped 
to  Newton  county,  passing  through  Ft  Bend 
county  on  the  train,  for  the  purpose  of  being 
used  in  doing  some  grading  in  Newton  coun- 
ty. It  was  permitted  to  remain  In  that  coun- 
ty for  more  than  four  months  by  tbe  appel- 
lant, T.  A.  Webb.  Previous  to  that  time  Mrs. 
Georgia  Caldwell  bad  procured  a  Judgment 
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against  W.  H.  Webb  In  the  district  court  of 
Harris  county,  which  bad  been  partially 
satisfied ;  but  a  balance  of  over  $300  remain- 
ed unpaid.  After  the  property  had  been  In 
Newton  county  more  than  four  months,  she. 
procured  the  Issuance  of  an  alias  execution, 
which  was  levied  upon  five  of  the  mules  pre- 
viously mortgaged  to  T.  A.  Webb,  the  levy  be- 
ing made  on  the  9tb  day  of  April,  1905.  On 
the  same  day  W.  H.  Webb,  whose  property  the 
mules  were,  executed  a  delivery  bond  for  the 
sum  of  $350  conditioned  as  required  by  law, 
the  same  being  the  value  of  the  mules  levied 
upon.  The  court  gave  a  lengthy  peremptory 
charge  to  the  Jury,  instructing  a  verdict  in 
favor  of  the  appellee  Georgia  Caldwell  a- 
against  the  appellant  and  the  sureties  on  his 
Injunction  bond  for  the  sum  of  $41.94  as  dam- 
ages for  wrongfully  suing  out  the  writ  of  in- 
junction restraining  the  sale  of  the  mules  lev- 
ied upon,  and  a  finding  to  the  effect  that  the 
mortgage  upon  the  mules,  held  by  the  appel- 
lant, T.  A.  Webb,  was  subordinate  to  the  lien 
acquired  by  virtue  of  the  levy  of  the  writ  of 
execution  Issued  upon  the  unsatisfied  Judg- 
ment in  favor  of  the  appellee  against  W.  H. 
Webb ;  also  a  finding  in  favor  of  the  appel- 
lant against  W.  H.  Webb  for  the  sum  of  $600, 
and  that  he  had  a  mortgage  lien  on  the  mules 
upon  which  the  execution  bad  been  levied, 
but  that  such  mortgage  was  inferior  to  the 
lien  acquired  by  the  appellee  as  nbove  stated ; 
that  the  market  value  of  the  mules  levied  up- 
on was  $350.  A  verdict  was  returned  in  ac- 
cordance with  this  instruction,  and  a  Judg- 
ment entered  in  conformity  therewith. 

The  testimony  showed  that  the  mules 
which  had  been  levied  on  were  on  the  same 
or  the  next  day  after  the  levy  again  deliver- 
ed into  the  possession  of  the  owner  upon  the 
execution  by  him  of  a  delivery  bond  to  the 
sherlft.  Article  2357,  Snyles"  Ann.  Civ.  St. 
1897,  provides  that,  when  any  personal  prop- 
erty is  taken  under  an  execution,  It  may  be 
returned  to  the  defendant  by  the  officer  upon 
the  delivery  by  the  defendant  to  him  of  a 
bond  payable  to  the  plalntifit,  with  two  or 
more  good  and  sufficient  sureties  to  be  ap- 
proved by  the  officer,  to  the  effect  that  the 
property  shall  be  delivered  to  the  officer  at 
the  time  and  place  named  in  the  bond  to  be 
sold  according  to  law,  or  for  the  payment  to 
the  officer  of  the  fair  value  thereof,  which 
shall  be  stated  in  the  bond.  Article  2358 
provides  that  when  property  has  been  replev- 
ied in  any  manner  provided  in  the  preceding 
article,  the  defendant  may  sell  or  dispose  of 
the  same,  paying  the  officer  the  stipulated 
value  thereof.  Article  2359  provides  that  in 
ease  of  the  nondelivery  of  the  property  ac- 
cording to  the  terms  of  the  bond,  and  non- 
payment of  the  value  thereof,  the  officer  shall 
forthwith  return  the  bond  Indorsed,  "For- 
feited," to  the  clerk  of  the  court  from  which 
the  execution  Issued;  that,  if  the  Jud.7ment 
remains  unsatlsflod  in  whole  or  in  part,  the 
clerk  shall  then  issue  execution  against  the 
principal  debtor  and  the  sureties  on  the  bond 


for  the  amount  due  not  exceeding  the  stipu- 
lated value  of  the  property.    The  facts  show- 
that  this  delivery  Iwnd  was  executed  and  tlf- 
livered  to  the  sheriff,  and  the  mules  sold  l».v 
the  defendant  in  execution  to  parties  undis- 
closed in  the  record  before  this  suit  was  filed. 
The  record  does  not  show  whether  or  not  the 
sherifT  Indorsed  any  forfeiture  upon  the  bond 
as  required  by  statute;   but,  the  law  having 
Imposed  that  duty  upon  blm,  we  must  assume 
that  he  did  It    The  bond  having  been  for- 
feited, the  levy  upon  the  mules  by  virtue  or 
that  writ  of  injunction  lost  Its  force  and  no 
longer  operated  as  a  lien  upon  the  property, 
and  thus  left  It  unincumbered  by  any  priority- 
over  the  mortgage  of  the  appellant,  even  If 
we  concede  that  it  was  entitled  to  such  prior- 
ity while  In  force.    Hence  we  conclude  that 
there  was  no  occasion  for  any  determination 
by  the  court  of  the  relative  priority  of  the  two 
liens;    the  facts,  as  well  as  the  pleading, 
having  disclosed  that  the  appellee  had  no  lieu 
by  virtue  of  any  levy  upon  the  mules  at  that 
time.     We  think  the  court  erred  in  giving 
such  Instructions  to  the  Jury  upon  that  issue  ; 
for  whatever  lien  may  have  been  created  by 
the  levy  of  the  execution  upon  the  mules 
was  released  by  the  acceptance  of  the  deliv- 
ery bond,  unless  the  mules  were  thereafter 
voluntarily  delivered  by  the  defendant  into 
the  custody  of  the  sheriff  to  be  sold  under  the 
original  levy.     We  do  not  think   the  court 
should  have  instructed  a  verdict  against  the 
appellant  and  the  sureties  for  the  sum  of 
$41.94  on  bis  injunction  bond.    The  statement 
of  facts  does  not  show  that  any  writ  of  in- 
junction was  ever  issued  or  served  upon  the 
sheriff,  or  that  he  was  in  any  manner   re- 
strained from  performing  any  duty  under  the 
writ  of  execution.    It  Is  true  that  it  is  allespd 
that  a  writ  was  issued,  and  that  he  was  re- 
strained from  selling  the  property,  but  proof 
of  that  fact  Is  wholly  wanting  In  the  record. 
For  the  errors  discussed,  the  Judgment  is 
reversed,  and  the  cau&e  remanded. 


WITLIFF  et  al.  v.  8PRBBN. 

(Court  of  Civil  Appeals  of  Texas.     June  30, 
1908.) 

1.  CONTINUANCB— AMBNDIOSNT  OF  PUCADING— 

Absent  Tkbtimont. 

In  an  action  to  recover  property  alleged 
to  have  been  obtained  through  fraud,  it  was  im- 
proper to  refuse  defendants  a  continuance  where 
plaintiff  amended  his  petition  three  days  before 
the  trial  by  averrinp  that  specified  persons  other 
than  those  named  in  the  original  petition  con- 
spired with  defendants  to  defraud  plaintifT, 
where  it  was  impossible  for  defendants  to  pro- 
cure the  testimony  of  such  persons,  and  affi- 
davitt  were  filed  showing  that  defendants  ex- 
pected to  prove  by  such  persons  that  no  con- 
spiracy existed,  etc. 

[Ed.  Note. — For  casp.i  in  point,  see  Cent.  Dig. 
vol.  10,  Continuance,  §$  99-112.] 

2.  JuBT—CnAixENGKS— Rights    of    Several 

DErENDANTS. 

Each  defendant  was  not  entitled  to  six  per- 
emptory challenges,  where  there  was  no  fact 
issue  l>etween  them,  though  one  raised  an  issue 


Digitized  by 


Google 


Tex.) 


WITLIFF  V.  8PREEN. 


99 


between  himself  and  plaintiff  not  raised  bj  the 
other  defendant. 

[Ed.  Note. — For  cases  in  iMint,  see  Cent  Dig. 
Til.  31.  Jai7,  f  609.] 

3.  GonspiKACT— Fbaud— Btidbrox. 

Under  allegations  that  defendants  conspired 
with  others  to  defraud  and  deceive  the  general 
pnblic  and  plaintiff  in  particular,  plaintiff  could 
show  fraudulent  transactions  of  the  character 
descriiied  in  the  petition  with  which  plaintiff 
vas  not  oonnectedl 

4.  £>VIDEHCE — FRATTD — SllfI[.AB  ACIB. 

In  an  action  to  recover  j)roperty  alleged  to 
have  been  fraudulently  obtained,  plaintiff  could 
not  show  that  one  of  the  defendants  had  been  ar- 
rested for  swindling  and  was  under  bond  to  an- 
swer the  charge. 

5.  CANCEtXATIOX     or     INSTBUMKNT— RELEASK 

or  Rights  Acquibzd. 
While,  in  so  far  as  plaintiff  sued  for  dam- 
ages for  defendants'  deceit  in  inducing  him  to 
porcbase  a  patent  right  for  his  son,  it  was  un- 
necessary for  plaintiff  to  tender  the  son'a  release 
nf  hl<s  claim  to  the  patent  right,  to  entitle  plain- 
tiff to  rescind  the  contract  of  Bale  and  to  re- 
cover the  consideration,  the  son  ^ould  be  a  par- 
ty to  the  suit,  or  plaintiff  should  tender  such  re- 

IfSSCL 

[Ed.  Note. — For  cases  in  point,  see  Cpnt.  Dig. 
ToL  8,  Cancellation  of  Instruments,  §§  83-38.] 

ft.  Tbotkr  akd   Convebsion  —  Daxaoes  — 

Measttbe. 

In  a  suit  to  recover  for  the  conversion  of 
property  obtained  by  fraud,  the  measure  of  dam- 
aaes  is  the  value  of  the  property  when  it  was 
wrongfnlly  obtained  or  its  vslne  at  any  time 
thereafter  prior  to  the  trial  of  the  cause ;  plain- 
tiff not  being  entitled  to  recovrr  the  value  of  the 
property  afi  fixed  by  the  fraudulent  contract  un- 
der which  it  was  obtained. 

[Erd.  Note. — ^For  f-nses  in  noint.  see  Cent.  Dig. 
voL  47.  Trover  and  Conversion,  §§  200-272.] 

Appeal  from  District  Court,  Austin  County; 
I...  "W.  Moore,  Judge. 

Action  by  H.  F.  Spreen  against  T.  H.  Wlt- 
liff  and  otlicrs.  From  a  judKinent  for  plain- 
tiff, defendants  appeal.  Reversed  and  re- 
manded. 

Pennington  &  Scbulz,  Bell,  Johnson,  Mat- 
thaei  &  Thompson,  and  Buchanan  &  Ras- 
berry,  for  appellants.  C.  G.  Krucger,  I*  J. 
i^torey.  and  J.  T.  Duncan,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  the  appellants  T.  H.  Wit- 
litr  and  Julias  Wltllff  to  recover  certain  real 
and  personal  property  described  In  the  peti- 
tion or  its  value,  and  to  cancel  a  deed  made 
by  api>enee  to  T.  H.  Wltliff  conveying  152 
acres  of  land,  and  a  deed  made  by  T.  H.  Wlt- 
llff to  Julias  Witllff  conveying  the  same  land. 
The  original  petition  alleged,  in  substance, 
tliat  tbe  defendants  and  one  Max  Hultz  had 
conspired  together  to  cheat  and  defraud 
plaintiff  by  inducing  him  through  false  rep- 
rr5entations  to  purchase  for  bis  son,  John 
^reen.  tbe  right  to  sell  In  the  state  of  Iowa 
a  patent  device  known  as  the  "Peacock  bed 
brace,"  the  "patent  right"  for  the  manufac- 
ture and  sale  of  which  was  owned,  or  claim- 
ed to  be  owned,  by  defendant  T.  H.  Wltllff. 
Various  frandtilent  and  deceitful  acts  and 
representations  of  tbe  alleged  conspirators 
are  set  out  In  detail  In  the  petition,  and  It  is 
alleged  tbat,  by  reason  thereof,  plaintiff  was 


induced  to  purchase  said  "patent  right,"  and 
In  payment  therefor  to  turn  over  to  the  de- 
fendant T.  H.  Wltllff  the  property  described 
in  the  petition  for  recovery  of  which,  or  Its 
value,  the  suit  la  brought  The  petition  also 
asks  for  damages  in  the  sum  of  $12,500  for 
tbe  fraud  and  deceit  alleged  to  have  been 
practiced  by  defendants  upon  the  plaintiff. 
Tbe  suit  was  filed  on  April  30,  1907.  On 
June  14,  1907,  three  days  before  the  trial  of 
the  case  in  tbe  court  below,  plaintiff  filed  an 
amended  petition.  In  which  he  alleges  a  con- 
spiracy on  the  part  of  defendants  and  said 
Max  Holtz  and  "one  Robinson,  one  Montgom- 
ery, one  Krause,  one  Rushing,  one  Williams, 
and  one  Baxter  Shemwell"  to  cheat  and  de- 
fraud "the  public  generally  and  this  plaintiff 
in  particular."  The  general  method  pursued 
by  the  alleged  conspirators  and  the  several 
acts  of  fraud  charged  to  have  been  perpe- 
trated against  plaintiff  are  set  out  In  detail. 
The  defendants  answered  by  'general  and 
special  exceptions  and  general  denial,  and  by 
several  special  pleas,  the  nature  of  which  It 
Is  unneopssnry  to  state.  The  trial  In  the  court 
below  by  a  jury  resulted  In  a  verdict  and 
Judgment  In  favor  of  plaintiff  for  the  cancel- 
lation of  the  deeds  and  the  recovery  of  all  of 
the  property  sueil  for,  or  Its  value. 

The  first  and  second  apsignments  of  error 
complain  of  the  ruling  of  the  trial  court  In  re- 
fusing to  grant  defendants'  application  for  a 
continuance.  This  application  was  based  uii- 
on  tbe  Inability  of  the  defendants  to  procure 
the  testimony  of  tbe  parties  named  In  the 
petlti<Hi  as  co-conspirators  with  defendants 
in  tbe  alleged  fraud  upon  plaintiff.  The 
amended  petition,  alleging  fraudulent  acts  on 
the  part  of  the  defendants  and  the  co-con- 
splrators  named  therein,  was  filed  only  three 
days  before  tbe  trial,  and  it  appears  without 
contradiction  tbat  it  was  Impossible  for  de- 
fendants to  have  obtained  the  testimony  of 
tbe  parties  with  wbom  they  were  charged  to 
be  In  conspiracy  to  defraud  the  public  in  gen- 
eral and  tbe  plaintiff  in  particular.  It  Is  al- 
leged In  the  application  for  a  continuance, 
which  is  verified  by  the  aflSdavIt  of  the  de- 
fendants, tbat  they  expect  to  prove  by  said 
absent  witnesses  that  all  of  tbe  transactions 
by  and  between  defendants  and  themselves 
were  bona  fide,  and  tbat  no  conspiracy  exist- 
ed between  them  to  defraud  or  deceive  the 
public  or  the  plaintiff  In  this  case.  Under 
the  allegations  of  conspiracy,  much  evidence 
was  Introduced  as  to  transactions  in  which 
the  defendants  and  their  allejied  co-cousplra- 
tors  participated,  and  the  matorinlity  of  tbe 
testimony  for  which  the  coutiuuance  was 
sought  cannot  be  questioned.  We  think  tbe 
trial  court  erred  In  overruling  the  motion  for 
a  continuance,  and  the  assignments  complain- 
ing of  this  ruling  must  be  sustaiuedr 

We  will  not  discuss  the  remaining  assign- 
ment of  error  In  detail,  but  will  content  our- 
selves with  a  general  statement  of  the  legal 
principles  which  should  control  the  rulings  of 
the  court  upon  another  trial.    Tbere  was  no 
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error  In  refusing  the  request  of  the  defend- 
ants to  allow  each  of  them  six  peremptory 
challenges  in  selecting  the  jury  to  try  the 
Issues  of  fact  InTOIved  In  the  case.  There 
was  no  fact  Issued  between  the  two  defend- 
ants, and  the  fact  that  one  of  the  defendants 
raised  fact  issues  as  between  himself  and  the 
plaintiff  which  were  not  raised  by  the  other 
defendant  did  not  entitle  each  of  them  to  six 
peremptory  challenges  in  selecting  the  Jury, 
t'nder  the  allegations  of  the  petition  charging 
that  the  defendants  had  conspired  with  the 
other  parties  named  in  the  petition  to  system- 
atically practice  fraud  and  deceit  upon  the 
general  public  and  the  plaintiff  in  particular, 
testimony  of  fraudulent  transactions  of  the 
character  described  in  the  petition  with  which 
the  plaintiff  was  not  connected  was  admissi- 
ble in  evidence  in  support  of  the  allegations 
of  fraud  in  the  transactions  with  the  plain- 
tiff. The  plaintiff  should  not  have  been  per- 
mitted to  ask  the  defendant  Julius  Witliff  if 
be  bad  not  been  arrested  for  swindling,  and 
the  objection  of  said  defendant  to  such  ques- 
tion and  to  bis  answer  thereto,  to  the  effect 
that  be  had  been  arrested  and  was  under 
bond  to  answer  such  charge,  should  have  been 
sustained.  In  so  far  as  the  cause  of  action 
alleged  by  plaintiff  was  one  sounding  in  dam- 
ages for  deceit,  it  was  not  necessary  for  him 
to  tender  a  release  by  bis  son,  John  Spreen, 
of  all  claim  or  right  he  might  have  to  the 
"patent  right"  for  the  state  of  Iowa  sold  him 
by  the  defendants,  but,  to  entitle  plaintiff  to 
a  rescission  of  the  contract  of  sale  and  re- 
covery of  the  consideration  therefor  the  y&or 
dee  in  such  sale  should  be  a  party  to  the  suit, 
or  the  plaintiff  who  furnished  the  considera- 
tion and  now  seeks  to  recover  same  should 
tender  to  the  defendant  a  release  by  the  ven- 
dee of  all  rights  acquired  by  him  under  his 
contract  of  purchase.  In  a  suit  to  recover 
for  the  conversion  of  property  obtained  by 
fraud,  the  measure  of  damages  is  the  value 
of  the  property  at  the  time  it  was  wrongfully 
obtained,  or  Its  value  at  any  time  thereafter 
prior  to  the  trial  of  the  cause,  and  in  such 
case  it  Is  error  to  charge  the  Jury  that  the 
plaintiff  is  entitled  to  recover  the  value  of 
the  property  as  fixed  by  the  fraudulent  con- 
tract nnder  which  it  was  obtained.  What  we 
have  said  disposes  of  all  the  assignments 
which  present  any  error  which  is  likely  to 
occur  upon  another  trial. 

For  the  reasons  Indicated,  the  Judgment  of 
the  court  below  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


ATCHISON,  T.  &  S.  F.  RT.  CO.  et  aL  v. 
HARRINGTON. 

(Court  of  Civil  Appeals  of  Texas.    June  20, 
1908.) 

1.   TbTAI/— INSTBUCTIONS— MaTTEBS  NOT  IN  IS- 
SUE. 

Where,  in  an  action  against  a  railroad  for 
damages  to 'plaintiff's  cattle  in  transit  through 


delay,  etc.,  there  was  no  evidence  showing  thafc 
there  was  a  practicable  route  over  which  defend- 
ant, in  the  exercise  of  proper  diligence,  might 
have  forwarded  the  cattle,  an  instruction  submit- 
ting to  the  jury  the  issue  of  neeligence  in  failing 
to  deliver  the  cattle  over  another  route  was  re- 
versible error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dis- 
vol.  46,  Trial,  iS  596-612.] 
2.  Appeal  and  Ebbob— Habicless  Ebbob. 

Error  in  admission  of  evidence  was  harm- 
less, where  the  witness  for  the  objecting  party 
testified  to  substantially  the  same  state  of  facts. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  DiST- 
vol.  3,  Appeal  and  Error,  S§  4161-4170.] 

Appeal  from  District  Court,  Deaf  Smitli 
County;    J.  N.  Browning,  Judge. 

Action  by  E.  D.  Harrington  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded for  another  trial. 

Terry,  Cavin  &  Mills  and  Madden  &  True- 
love,  for  appellants.  Cowan,  Bumey  &  Ooree 
and  Stephens  &  Miller,  for  appellee. 

SFEER,  J.  Appellee,  Harrington,  sued  ap- 
pellants, the  Atchison,  Topeka  &  Santa  F6 
Railway  Company  and  the  Pecos  &  Northern 
Texas  Railway  Company,  to  recover  the  sum 
of  $23,178.50  as  damages  to  three  train  loads 
of  cattle  shipped  from  Bovina,  Tex.,  to 
Evarts,  S.  D.  There  was  a  trial  before  a 
jury,  resulting  in  a  verdict  and  judgment  In 
favor  of  plaintiff  In  the  sum  of  $6,000,  from 
which  l>oth  defendants  have  appealed. 

Appellee  pleaded  that  the  two  roads  sued 
were  In  reality  one  and  the  same  line  of  rail- 
road, or  that  each  was  the  agent  of  the  oth- 
er, and  that,  if  mistaken  in  these  allegations, 
then  that  they  were  partners;  that  he  had 
ordered  cars  for  his  cattle  to  be  delivered  on 
May  22,  1908,  and  that  defendants  had  negli- 
gently failed  to  deliver  them  until  May  28th 
and  29th ;  that  one  train  carrying  his  cattle, 
and  leaving  Bovina  on  May  28th,  was  stopped 
at  Wellington,  Kan.,  and  the  other  two,  leav- 
ing Bovina  May  29th  were  stopped  at  Wood- 
ward, Okl.,  on  May  30th,  and  unloaded  and 
detained  at  these  places  until  June  13th ; 
that  at  Wellington  and  Woodward  the  pei-'^ 
and  places  where  said  cattle  were  kept  were 
too  small,  were  muddy  and  wet,  etc.;  that 
appellee  urged  that  his  cattle  be  taken  out  of 
the  pens,  and  placed  on  grass,  and  that  where 
his  cattle  were  placed  in  pasture,  the  grass 
was  insufflclent  In  quantity  and  poor  in 
quality.  Appellee  also  alleged  that  he  pro- 
tested against  his  cattle  being  unloaded  at 
Wellington  and  Woodward,  and  urged  that 
they  be  carried  forward,  and.  If  necessary, 
that  they  be  detoured,  offering  to  bear  the 
extra  expense,  and  if  they  could  not  be  for- 
warded, that  they  be  returned  to  Texas,  to 
be  shipped  by  another  route  to  their  desti- 
nation; that  If  appellants'  line  of  road  was 
washed  out,  so  that  It  could  not  proceed  with 
hia  cattle,  it  was  because  the  same  was  Im- 
properly constructed  and  equipped,  and  that 
the  companies  were  negligent  in  recelvlns  the 
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stock  for  shipment  after  they  knew,  or  rea- 
wnably  should  have  known,  of  the  rains  and 
floods  which  were  alleged  to  have  prevented 
the  Immediate  transportation  of  the  cattle  to 
their  destination.  The  companies  answered 
br  general  and  special  demurrers,  general  de- 
nial, and  by  special  pleas,  denying  the  part- 
nership onder  oath,  alleging  the  separate  cor- 
porate existence  and  lines  of  defendants,  and 
written  shipping  contracts  limiting  the  lia- 
bility of  each  carrier  to  Its  own  line,  etc  The 
answer  further  alleged  that  the  Pecos  & 
Northern  Texas  Railway  Company  promptly 
performed  its  part  of  the  contract,  but  the 
Atchison,  Topeka  &  Santa  F£  Railway  Com- 
pai9  was  prevented  by  an  unprecedented 
flood  of  waters,  destroying  Its  roadbed  and 
tracks,  so  that  such  delay  was  unavoidable, 
and  that  It  did  all  It  conid  to  prevent  injury 
to  plaintiff's  cattle,  and  that  they  were  not, 
to  t»ct,  Injnred  by  such  delay,  but  that  they 
were  Injured,  if  at  all,  through  the  negli- 
gence of  the  plaintiff  and  his  shippers  in 
charge^ 

We  shall  not  undertake  to  discuss  in  detail 
the  various  assignments  of  error,  since  the 
cause  must  be  reversed  for  reasons  herein- 
after pointed  out,  and  many  of  the  assigned 
errors  are  of  sncb  character  as  probably  will 
not  arise  on  another  trial.  At  most,  we  will 
snffice  it  to  say  that  assignments  not  specific- 
ally discussed  are  overruled,  as  not  present- 
ing reversible  error.  We  think  the  evidence 
was  sufficient  to  raise  the  Issue  of  a  partner- 
ship or  Joint  undertaking  In  the  transporta- 
tion of  appellee's  cattle,  and  that  therefore 
the  numerous  assignments  based  upon  a  con- 
trary contention,  whether  they  relate  to  the 
admission  of  evidence,  or  to  charges  of  the 
court,  should  all  be  overruled. 

We  do  not  approve  the  court's  ruling  In  ad- 
mitting the  testimony  of  appellee's  witness 
Camp,  to  the  effect  that  while  his  train  of 
cattle  was  being  held  at  Wellington,  he  went 
to  Wichita,  and  there  had  a  conversation 
with  the  local  agent  of  the  Missouri  Pacific 
Railway  Company,  who  offered  to  forward 
the  cattle  from  that  place,  and  upon  bis  re- 
tnm  to  Wellington  he  tried  to  get  Purdy, 
the  local  agent  of  appellant  the  Atchison,  To- 
peka &  Santa  F£  Railway  Company  to  for- 
ward the  cattle  to  Wichita  for  delivery  to  the 
Missouri  Pacific  Railway  Company.  We  are 
Inclined  to  think  the  court  erred  In  admit- 
ting this  evidence  over  appellants'  objection 
that  the  agent  Purdy  had  no  authority  to 
ciiange  the  routing  of  this  shipment,  which 
did  not  originate  at  his  station.  See  G.,  C  & 
S.  F.  By.  Co.  V.  Jackson  &  Edwards,  99  Tex. 
343,  89  S.  W.  9C8.  But  if  this  ruling  is  er- 
roneous, we  would  hardly  reverse  the  case 
(or  this  alone,  since  appellants'  witness  Pur- 
dy himself  testified,  without  objection,  to  sub- 
stantially the  same  state  of  facts. 

But  the  error  for  which  we  do  reverse  the 
case  consisted  in  submitting  to  the  jury  the 
issue  of  n^IIgence  in  failing  to  detour  the 
cittle  over  another  route.     The  court  thus 


submitted  that  Issue:  "If  it  became  and 
was  made  necessary,  as  the  result  of  an  un- 
precedented flood,  to  stop  the  cattle  at  Wood- 
ward and  Wellington,  as  Is  alleged  by  defend- 
ants, and  If  after  the  cattle  were  so  stopped, 
plaintiff  or  his  agents  or  shippers  in  charge 
demanded  that  said  cattle  be,  by  the  defend- 
ants or  either  of  them,  detoured  and  sent 
forward  over  another  route,  or  over  the  lines 
of  other  carriers,  then  It  became  and  was 
the  duty  of  such  defendant  to  detour  and 
forward  said  cattle,  if  it  was  reasonable  and 
practicable  so  to  detour  and  forward  the 
same,  over  the  route  and  lines.  If  any,  des- 
ignated by  plaintiff.  If  you  find  and  believe 
from  the  evidence  that  plaintiff  or  his  ship- 
pers In  charge  did  request  such  detouring, 
and  did  designate  a  route  of  road  over  which 
plaintiff  so  desired  said  stock  forwarded,  and 
If  you  believe  such  route  was  open,  and  It 
was  practicable  for  defendants,  or  either  of 
them,  to  have  forwarded  such  stock  over 
such  route,  and  the  defendant  so  requested  to 
forward  said  cattle  failed  or  refused  to  exer- 
cise such  reasonable  diligence  to  forward 
such  cattle  as  an  ordinarily  prudent  person 
would  have  exercised  under  the  same  circum- 
stances to  forward  the  same,  and  if,  by  the 
exercise  of  such  care,  said  cattle  could  have 
been  forwarded,  and  the  damage  thereto.  If 
any,  lessened,  then  the  defendant  so  falling  or 
refusing  so  to  detour  said  cattle  Is  liable  to 
plaintiff  for  such  damages  (if  any)  as  might 
have  been  avoided  by  such  detouring,  and  not 
caused  by  the  carelessness  and  negligence  of 
plaintiff  or  his  shippers  In  charge."  The  as- 
signment complaining  of  this  charge  Is  sus- 
tained upon  appellants'  fourth  proposition 
that  It  submits  an  issue  to  the  jury  not  rais- 
ed by  the  evidence.  Appellee,  though  he  has 
taken  great  pains  to  answer  most  of  appel- 
lants' numerous  assigimients,  has  not  suggest- 
ed any  reply  to  this  proposition,  and  though 
we  have  carefully  examined  the  voluminous 
statement  of  facts,  we  ourselves  have  failed 
to  find  any  evidence  Indicating  that  there 
was  a  practicable  route  open  over  which  ap- 
pellants. In  the  exercise  of  proper  diligence, 
might  have  forwarded  appellee's  cattle.  In- 
deed the  evidence  seems  pretty  clearly  to 
negative  the  Idea  that  any  such  route  was 
open  at  all.  This  was  a  most  material  Is- 
sue, and  the  submission  of  it,  therefore,  must 
work  a  reversal  of  the  Judgment. 

We  find  no  error  In  the  giving  or  refusing 
of  charge's,  but  for  the  error  above  discussed 
the  judgment  Is  reversed,  and  the  cause  re- 
manded for  another  trial. 


THOMPSON  et  al.  v.  CLINE. 

(Court  of  Civil  Appeals  of  Texas.    June  27, 
1908.) 

Deeds— Resebvatiors— Construction. 

A  guardian  of  an  heir  sold  150  acres  out 
of  a  309-ncre  survey,  reserving  the  standing 
timber  thereon,  without  specifying  any  time 
within  which  the  same  should  be  removed.  Sub- 
sequently  the  heir  conveyed  to  a  grantee  the 
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survey,  except  "150  acres  heretofore  conveyed." 
Thp  dppd  recited  that  it  was  intended  to  convey 
all  lands  tbat  the  heir  miirht  own,  or  be  entitled 
to  aa  heir,  except  an  undivided  interest  in  an- 
other survey.  Held,  that  the  heir's  interest  in 
the  150  acres,  because  of  the  reservation  of  the 
timber,  together  with  the  interest  in  the  land 
necessary  for  the  support  and  growth  of  the 
timber  until  removed,  did  not  pass  to  the  gran- 
tee. 

Appeal  from  District  Court,  Tyler  County; 
W.  B.  Powell,  Judge. 

Action  by  H.  A.  Cllne  against  J.  L.  Thomp- 
son and  others.  From  a  Judgment  for  plaiu- 
tiff,  defendants  appeal.    Afllrmed. 

Mooney  &  Mann,  for  appellants. 

REESE,  J.  This  Is  a  suit  In  the  district 
court  for  the  standing  tioSber  on  150  acres 
of  land,  part  of  the  Claiborne  Hughes  sur- 
vey of  .309  acres.  Appellee,  Cline,  as  plaintiff, 
recovered  Judgment,  in  a  trial  before  a  jury, 
and  the  defendants  appeal. 

No  briefs  for  appellee  are  on  file.  There  is 
only  one  assignment  of  error,  which  com- 
plains of  the  action  of  the  court  in  refusing 
to  admit  In  evidence  before  the  Jury  the  deed 
from  H.  A.  Cline  to  M.  Dies.  By  this  deed 
H.  A.  Cllne  conveyed  to  M.  Dies  various 
tracts  of  land,  among  them  the  following: 
"Also  309  acres  of  land  patented  to  Thos. 
Magness,  assignee  of  Claiborne  Hughes, 
*  •  *  save  and  except  130  acres  heretofore 
conveyed  to  Robert  Toler."  The  deed  fur- 
ther conveys,  In  addition  to  the  specific  tracts 
mentioned,  "all  Inuds  that  I  may  own  or  he 
entitled  to  as  an  heir  of  TV.  B.  Cllne,  save  and 
except  an  undivided  Interest  In  and  to  the 
S.  P.  Wilson  survey."  The  150  acres  of  the 
Hui^hos  survey,  the  standing  timber  upon 
vi-blch  Is  the  basis  of  this  suit,  had  been  in- 
lierlted  by  appellee  from  W.  B.  Cllne,  and 
hart  been  sold  by  his  guardian  to  R.  J.  Toler. 
With  regard  to  this  transaction  we  copy  from 
the  statement  in  appellants'  brief,  as  follows: 
"The  title  to  the  150  acres  of  land  in  the  Clai- 
borne Hughes  survey,  being  a  part  of  the 
entire  survey,  was  in  H.  A.  Cllne,  on  the  day 
and  date  of  the  sale  by  his  guardian  to  R. 
.T.  Toler.  The  standing  and  growing  timber, 
however,  all  being  reserved  by  the  guardian, 
remained  in  said  Cllne,  no  time  being  speci- 
fied In  said  agreement,  or  subsequent  ac- 
knowledgment of  said  reservation,  within 
which  said  timber  was  to  be  removed.  On 
the  4th  day  of  September,  1S!>5.  H.  A.  Cline 
oonvoyed  to  M.  Dies,  for  the  sum  of  $5,000, 
part  cash  and  part  in  notes,  various  tracts 
of  Innd.  among  which  he  conveys  the  follow- 
ing: 'Also  .309  acres  of  land,  patenteti  to 
Thos.  M!i;.;ncss,  assignee  of  Claiborne  Hughes, 
situated  In  Tyler  county,  about  two  miles 
west  from  Hollister,  save  and  except  150 
acres,  heretofore  conveyed  to  Robert  Toler.' 
For  a  more  particular  description  of  said  land 
reference  Is  had  to  a  deed  from  Thos.  Mag- 
ness, by  sheriff,  to  W.  B.  Cllne,  recorded  in 
bwk  1,  pages  743,  744.  of  the  deed  records 
of  Tyler  county,  which  is  made  a  part  here- 


of. And  concluded  said  deed  with  the  fol- 
lowing clause:  'And  additional  to  the  above- 
described  tracts  of  land  this  deed  is  intended 
to  carry  all  lands  that  I  may  own  or  be  en- 
titled to  as  an  heir  at  law  of  W.  B.  Clines 
save  and  except  an  undivided  interest  in  and 
to  the  S.  P.  Wilson  survey.'  This  deed  was 
offered  in  evidence  by  the  defendants,  and 
plaintiff  objected  to  same.  Whereupon  the 
court  sustained  said  objection,  and  declined 
to  permit  said  deed  to  be  read  in  evidence  be- 
fore the  Jury,  whereupon  the  defendants  then 
and  there,  in  open  cotirt,  excepted  to  said  rul- 
ing." 

It  is  the  contention  of  appellants  that  the 
reservation  of  the  timber  on  the  150  acres, 
with  no  limitation  of  the  time  within  which 
it  was  to  be  removed,  left  in  H.  A.  Cline  an 
Interest  In  the  land,  which  passed  to  M.  Dies 
by  the  terms  of  the  deed  referred  to,  oud 
thence  to  appellants.  If  It  be  true  that  by 
reserving  the  timber  Cllne  reserved  also  siicb 
interest  in  the  land  as  was  necessary  for  the 
support  and  continued  growth  of  the  stand- 
ing timber  until  such  time  as  it  was  talcenoCf, 
such  interest  In  the  150  acres  did  not  pass  to 
M.  Dies  by  the  deed,  which  expressly  excluded 
the  150  acres  from  the  conveyance.  Neither 
can  the  standing  timber  on  the  150  acres  be 
held  to  have  passed  to  Dies  by  the  terms  of 
conveyance  of  "all  lands  that  I  may  own  as 
an  heir  of  W.  B.  Cllne,"  granting  that  appel- 
lee had  a  qualified  interest  in  the  150  acres 
for  the  support  and  growth  of  the  timber  un- 
til it  was  taken  off.  The  deed  referred  to 
could  not  affect  the  question  of  the  right  of 
appellee  to  the  standing  timber  on  the  150 
acres,  and  was  properly  excluded. 

No  other  errors  are  assigned.  The  Judg- 
ment is  affirmed 

Affirmed 


PITTMAN  et  ux.  v.  BTARS  et  nx. 

(Court   of  Civil   Appeal.<i  of   Texas.     May   20, 

1908.     Rehearing  Denied  June  25,  1908.) 

1.  CONSTTTUTIONAL     LAW— COHSTBCCTIOW     Olf 

Constitution— JuDiciAi,  Decisions. 

Where  language  similar  to  that  in  a  pres- 
ent Constitution  is  found  in  former  Constitu- 
tions, it  is  presumed  that  it  was  intended  to  u-se 
such  language  in  the  sense  previously  given  to 
it  by  the  courts. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  13.] 

2.  Same. 

Where  provision  of  a  Constitution  after 
having  been  construed  by  a  court  of  final  juris- 
diction is  re-enacted  without  material  change, 
such  construction  becomes  a  part  thereof. 

[Ed.  Note.— For  casos  in  iioint,  see  Cent.  Dig. 
voL  10,  Constitutional  Law,  {  13.] 

3.  Same. 

Where,  In  the  revision  or  amendment  of  a 
Constitution,  the  new  instrument  re-enacts  in 
the  same  words  provisions  which  it  supersedes, 
it  is  presumed  that  no  change  of  law  in  that 
particular  wa:s  intended. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  10,  Constitutional  Law,  i  13.] 
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4  JUBT  —  RiaOT  TO  JUBT  TBIAI.  —  HABEAS 
fCKPrS— COXSTITCTIOWAL  PROVISIONS. 

Const  BiU  of  Rights,  art.  1,  8  15.  provid- 
iur  that  the  right  of  trial  by  jury  shall  remain 
j.-.:'>late,  and  Const,  art.  5,  f  10,  providing  that 
:s  :br  trial  of  all  causes  in  the  district  courts, 
-  -:.«r  partjr  shall,  on  application,  have  the  right 
i-f  'rial  by  jury,  do  not  entitle  a  party  to  a  jury 
tri'!  io  a  habeas  corpus  proceeding  as  a  constitu- 
:  ■ill  right. 
.V  Habeas  Oobpub— Judgjisnt— Conclusivk- 

Jf5S. 

.V  judgment  on  a  first  application  for  habeas 
(trrss  to  obtain  the  custody  of  a  child  is  not 
1  ;cr  to  a  second  application  between  the  same 
j-ii's  for  the  cnstoi^  of  the  came  child,  where 
■'  Tp  has  been  a  change  of  material  facts  since 
Tt'  lirst  application  and  on  which  the  second 
([.'.ii'ation  IS  based. 

,Lcl  Note.— for  cases  in  point,  see  Cent.  Dig. 
n:.  r>.  Habeas  Corpus,  $  121.] 

Appeal  from  District  Court,  Bastrop  Conn- 
ty:  Ed  B.  Sinks,  Judge. 

Petition  for  habeas  corpus  by  A.  B.  Pitt- 
man  and  wife  to  obtain  the  custody  of  their 
miBor  child  Forrest  Pittman  against  W.  B. 
Brars  and  wife.  From  a  judgment  dismlss- 
U!  the  petition,  x>etitloners  appeal.  Revers- 
al and  remanded. 

See  99  a  W.  lOSZ,  and  101  S.  W.  789. 

C.  W.  Webb  and  Orgain  &  Maynard,  for 
jv^ellants.  M.  H.  HiU  and  Fowler  &  Pow- 
'.tr.  for  appellees. 

RICE.  J.  Appellants  brought  this  suit  by 
petition  for  writ  of  habeas  corpus  for  pos- 
^4'<>I•)n  and  custody  of  tbeir  minor  child, 
Ftrrest  Pittman,  in  the  district  court  of  Bas- 
tn-p  coimty;  appellant  A.  B.  Pittman  alone 
Javing  heretofore  filed  another  petition  be- 
f.ce  the  judge  of  said  court  for  a  writ  of 
~Neu  corpus  to  recover  the  possessloQ  of 
Is  said  son.  The  former  writ,  being  granted 
'?  the  judge  of  said  court,  was  heard  by  him 
a  ncation  on  the  31st  of  March,  1906,  and 
'■-^i  relief  prayed  for  was  denied,  and  an  or- 
der entered  allowing  said  child  to  remain  In 
'te  custody  of  appellees,  its  grandparents. 
Fmio  this  action  of  the  court,  said  appellant 
Pittman  prosecuted  an  appeal  to  this  court, 
•34  OD  a  bearing  of  said  appeal  said  judgment 
»M  affirmed.  See  Pittman  v.  Byars,  99  S. 
V  1032  Appellant  then  prosecuted  a  writ 
of  error  to  the  Supreme  Court,  which  was  de- 
Ad  on  the  ground  that  the  order  entered  by 
tile  district  judge  refusing  the  relief  prayed 
for  wag  not  the  judgment  of  said  district 
■'•m.  and  that  no  appeal  could  t>e  prosecuted 
t>refrom.  Pittman  v.  Byars  (Tex.  Sup.)  101 
S-  W.  789. 

The  present  petition,  therefore,  which  is 
■■t"  second  applicntion  for  a  writ  of  habeas 
"  r>iis  for  the  custody  and  possession  of  said 
'^'id.  was  filed  on  the  4th  day  of  June,  1907, 
'•-•'  alleged,  among  other  things:  That  the 
in-ia  of  the  district  Judge  on  said  first  ap- 
C^i'StioD,  having  been  heard  by  him  in  vaca- 
**  was  without  authority  of  law  and  void, 
•3d  that  none  of  the  facts  which  justify  said 
xrloD  by  the  court,  if  any,  on  said  first  appll- 
atbD  existed  at  the  time  said  second  appli- 


cation was  made,  setting  out  the  facts  upon 
which  this  the  second  application  was  based, 
and  that  plaintiffs  were  therefore  now  en- 
titled to  the  custody  and  possession  of  said 
child.  The  writ  was  granted  on  said  appli- 
cation and  made  returnable  to  the  next  term 
of  the  district  court  of  Bastrop  county  for 
trial,  where  on  the  first  day  of  the  term  ap- 
pellants asked  the  court  for  a  jury  in  said 
causev  depositing  the  required  jury  fee,  which 
demand  was  refused  on  the  ground  that  no 
jury  was  allowed  on  the  trial  of  a  habeas 
corpus  case,  to  which  ruling  appellants  ex- 
cepted, reserving  their  bill.  On  the  19th 
of  June  said  cause  came  on  for  trial,  where- 
upon defendants  presented  exceptions  and  de- 
murrers to  plaintiffs'  petition,  which  were 
sustained  by  the  court  and  the  suit  was  dis- 
missed. Exceptions  were  duly  reserved  by 
appellants  to  said  action  of  the  court,  and 
this  appeal  Is  prosecuted  therefrom. 

Appellants  urge  by  their  first  assignment  of 
error  that  the  court  erred  in  refusing  to 
grant  them  a  trial  by  jury,  as  asked  by  them. 
They  Insist  that  this  is  a  civil  case,  and  that 
they  are  entitled  under  the  Constitution  and 
laws  of  tills  state  to  a  trial  thereof  by  jury, 
and  that  it  was  error  to  deny  the  same. 
"The  right  of  trial  by  jury  is  of  ancient  ori- 
gin, and  the  provisions  of  the  various  state 
Constitutions,  while  differently  worded,  con- 
tain provisions  guaranteeing  this  right.  They 
have  uniformly  been  construed,  however,  as 
not  conferring  a  right  to  trial  by  jury  in  all 
classes  of  cases,  but  merely  guaranteeing  the 
continuance  of  the  right,  unchanged,  as  it 
existed  either  by  common  law  or  by  statute 
in  the  particular  state  at  the  time  of  the 
adoption  of  the  Constitution.  In  cases  where 
the  right  existed  prlgr  to  the  constitution. 
It  cannot  be  denied,  and  this  applies  to 
cases  of  a  similar  character  arising  under 
statutes  enacted  subsequently  to  the  adop- 
tion of  the  Constitution.  There  were,  how- 
ever, prior  to  the  adoption  of  the  Constitu- 
tion certain  classes  of  cases  which  were 
triable  without  jury,  and  all  cases  pre- 
viously triable  without  jury  may  still  be  so 
tried.  And  It  Is,  furthermore,  competent 
for  the  Legislature  to  provide  a  trial  with- 
out a  Jury  In  cases  similar  to  those  in 
which  such  trial  was  in  use  prior  to  the  Con- 
stitution. The  constitutional  provisions  guar- 
anteeing the  right  of  trial  by  jury  have  been 
construed  not  to  extend  the  right  to  any 
class  of  persons  not  so  entitled  prior  to  the 
adoption  thereof."  24  Ency.  Law  &  Proc.  pp. 
100  et  seq.  "In  addition  to  the  general  con- 
stitutional provisions  stated,  there  are  in  some 
jurisdictions  constitutional  provisions  provid- 
ing for  jury  trials  'in  all  civil  cases,'  or  In 
all  cases  at  law  without  regard  to  the  amoimt 
In  controversy.  These  provisions  did  not  ex- 
tend the  right  to  all  cases  which  are  not 
criminal,  but  merely  guarantee  the  continu- 
ance of  the  right  as  It  previously  existed  In 
what  were  regarded  as  civil  actions  and  tri- 
able by  Jury  at  the  time  of  the  adoption  of 
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the  Constitution.*'  Id.  p.  107.  Under  these 
and  similar  constitutional  proTlalons  in  most, 
If  not  all,  of  the  states,  there  are  many  kinds 
and  character  of  actions  in  which  it  has  been 
held  that  the  parties  thereto  were  not  en- 
titled to  trial  by  Jury,  such  as  proceeding  by 
injunction,  mandamus,  habeas  corpus,  con- 
tempt, motions  to  disbar,  and  many  others; 
and  we  understand  it  to  have  been,  and  la 
yet,  the  uniform  practice  In  this  state  for 
the  courts  In  habeas  corpus  trials  to  deter- 
mine all  matters  triable  therein  without  the 
intervention  of  a  Jury. 

In  civil  proceedings,  other  than  actions,  the 
right  of  trial  by  Jury,  unless  extended  by  stat- 
ute, applies  only  to  actions  according  to  the 
course  of  the  common  law,  and  not  to  special 
proceedings  of  a  summary  character.  24  Ency. 
Law  &  Proc.  p.  128 ;  Kopplkus  v.  State  Capi- 
tol Com'rs,  16  Cal.  248;  Crow  v.  State,  24 
Tex.  13 ;  Janes  t.  Reynolds,  2  Tex.  250 ; 
United  States  in  Re  Chow  Goo  Pool  (0.  C.) 
25  Fed.  77.  See,  also,  31  Cent.  Dig.  tit.  "Ju- 
ry," i  104.  A  Jury  trial  cannot  be  demanded 
as  a  constitutional  right  In  proceedings  for 
the  appointment  of  guardians  for  infants  or 
for  Inebriates  and  other  incompetents,  unless 
there  is  some  statutory  authority  therefor. 
24  Cyc.  pp.  131,  132.  In  Pennsylvania  a  Judg- 
ment giving  the  custody  and  earnings  of  a 
diild  to  its  mother,  when  the  father,  from 
dnmkenness  or  other  causes,  neglects  to  pro- 
vide for  It,  without  trial  by  Jury,  Is  not  in 
violation  of  the  constitutional  provision  that 
the  right  of  trial  by  Jury,  as  heretofore,  shall 
remain  inviolate.  Van  Billiard  v.  Van  Bil- 
liard, 6  Pa.  Co.  Ct  R.  333.  The  constitutional 
requirement  that  the  right  of  trial  by  Jury 
shall  remain  Inviolate  does  not  confer  the 
right  where  It  did  not  exist  before  the  adop- 
tion of  the  Constitution.  Tims  v.  State,  26 
Ala.  165;  Blanehard  v.  Raines'  Ex'x,  20  Fla. 
467;  Ross  v.  Irving,  14  111.  (4  Peck)  171; 
Flint  River  Steamboat  Co.  v.  Foster,  6  Ga. 
1»4,  48  Am.  Dec.  248;  31  Cent  Dig.  p.  183, 
f  16,  and  cases  there  cited.  In  Hurd  on 
Habeas  Corpus,  p.  296,  it  is  said,  relative  to 
the  mode  of  trial:  "The  trial  has  always 
been  to  the  court  or  judge,  and  hence  It  Is 
conunonly  called  a  bearbig.  Althou£^  the 
trial  of  questions  of  fact  under  the  writ  by 
the  court  has  been  deprecated  as  infringing 
the  right  of  trial  by  Jury,  yet  the  Incon- 
venience and  delay  consequent  upon  a  Jury 
trial,  the  desire  to  obtain,  and  of  the  Judges 
to  confer,  instant  relief  in  cases  of  wrongful 
imprisonment,  to  which  perhaps  should  be 
added  the  common  opinion  that  an  order  in 
habeas  corpus  had  not  the  force  and  effect 
of  a  final  Judgment,  have  overcome  all  ob- 
jections, and  the  practice  has  long  been  set- 
tled in  England  and  America  of  submitting  all 
questions  arising  under  the  writ  to  the  deter- 
mination of  the  court  The  provisions  of  the 
Constitution  of  the  United  States  and  of  the 
several  states  for  the  Inviolability  of  the  right 
of  trial  by  Jury  did  not  extend  to  proceedings 
in  habeas  corpus  cases,  as  it  has  sometimes 


been  claimed.    It  is  not  provided  in  the  Ccm- 

stitution  of  any  state  that  all  Issues  of  fact 
shall  be  tried  by  a  Jury.     The  provision   in 
ail  is  that  the  right  of  Jury  trial  shall  not  be 
violated;    that  is,  the  right  as  it  was  under- 
stood and  enjoyed  at  the  time  of  the  ad<^>- 
tion  of  the  Constitution,  and,  as  such  trial 
was  not  then  demandable  as  a  matter  of  right 
In  habeas  corpus  proceedings  any  more  than 
It  was  In  a  proceeding  In  equity,  it  is  not  now. 
It  is,  however,  within  the  power  of  the  court, 
perhaps,  in  the  exercise  of  its  discretion,  to 
direct  an  issue  of  fact  under  the  writ  to  be 
tried  by  a  Jury.     This  has  sometimes  been 
done,  bat  the  practice  has  not  met  with  gen- 
eral  favor.     The   mode  of   trial   has   been 
the  subject  of  observation  in  several  cases. 
In  the  Matter  of  HakeweU  there  is  an  intima- 
tion that  a  Jury  in  some  cases  might  be  em- 
ployed.    That  was  a  habeas  corpus  by  the 
mother  to  obtain  possession  of  her  children 
from  their  father,  and  was  subsequently  con- 
ducted under  the  provisions  of  St  56  Geo.  IH, 
c.  100,  S  3,  which  enacts  'that  in  cases  pro- 
vided for  by  this  act  although  the  return  to 
any  writ  of  habeas  corpus  shall  be  good  and 
sufficient  In  law.  It  shall  be  lawful  for  the 
justice  or  baron,  before  whom  such  writ  may- 
be returnable,  to  proceed  to  examine  Into  the 
truth  of  the  facts  set  forth  In  the  return  by 
affidavit,  etc.,  and  do  therein  as  to  Justice 
shall  appertain.'    Jervis,  C.  J.,  alluding  to  the 
doubt  expressed  in  the  case  of  Watson,  wheth- 
er there  may  be  any  mode  other  than  by  ac- 
tion of  impeaching  the  truth  of  such  return. 
Or  of  introducing  new  matter,  says:    'I  must 
confess  I  should  have  thought  It  was  com- 
petent to  the  party,  at  whose  suit  the  writ  is 
obtained,  to  impeach  the  return  upon  affidavit 
or  to  traverse  It,  and  go  to  a  Jury  or  to  argue 
upon  the  return  that  it  does  not  justify  the 
detention.'     In  New  Jersey   an  application 
to  the  court  to  Impanel  a  jury  to  ascertain 
the  facts  in  a  case  of  habeas  corpus  was  re- 
fused as  early  as  1782.    In  the  case  of  State 
V.  Farleey,  1  N.  J.  Law,  41,  the  application 
was  renewed  in  the  year  1790,  when  it  was 
again  refused.    The  court  said :   'We  have  no 
power  In  such  a  case  to  order  a  Jury.    The 
writ  is  a  writ  of  right  Intended  for  the  pro- 
tection of  individuals  against  arbitrary  and 
illegal  detention,  and  we  are  to  decide  upon  It 
in  our  own  constitutional  capacity  sitting  here 
to  superintend  the  liberty  of  the  citizen,  and 
to  protect  it  from  violation.'    To  the  same 
effect  is  the  case  of  State  v.  Beaver  et  al." 
In  Church  on  Habeas  Corpus  (2d  Ed.)  S  172, 
It   is  said:    "A   very   Important  question    Is 
whether  the  issues  in  habeas  corpus  proceed- 
ings are  to  be  tried  by  a  Judge  or  Jury.    The 
trial  of  questions  of  fact  by  the  court  seems 
to  be  the  controlling  principle  in  both  Eng- 
land and  the  United  States."    In  section  173 
of  the  same  v<dume  it  is  said:  "The  hearing  or 
trial  is  had  before  the  court  or  Judge  before 
whom  the  writ  is  made  returnable.    By  stat- 
ute it  is  frequently  provided  that  the  writ 
may  be  issued  by  one  court  or  judge  and 
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ntnraable  before  another  jndge  or  court  By 
tbe  habeas  corpus  act  of  the  TTnited  States 
and  Kianr  ot  the  several  states,  the  truth  of 
tbe  facts  set  forth  in  the  return  to  a  writ  of 
habeas  corpus  may  be  Inquired  Into,  but  this 
trial  of  tbe  facts  will  generally  be  conducted 
1)7  tbe  Judges  or  the  courts.  This  has  become 
a  wdl-establlahed  rule  of  procedure,  and  is 
foimd  to  be  condudTe  to  the  best  Interests  of 
the  prisoner  It  affords  him  the  Invaluable 
right  to  have  the  question  of  his  personal  lib- 
erty determined  at  once.  Whatever  objec- 
tions may  bave  ever  been  raised  to  thus  leav- 
iV  all  the  issues  of  act  Involved  in  habeas 
corpus  proceedings  to  be  determined  by  the 
court,  they  have  been  silenced  by  the  long 
and  mil-settled  practice  in  both  England  and 
tbe  United  States;  and.  If  'the  course  of  a 
mtrt  makes  a  law'  and  tbe  practice  is  a  de- 
cisive evidence  of  the  law,'  then  Is  tbe  law 
well  founded  that  the  issues  of  fact  In  sncb 
proceeding  should  be  left  to  the  determination 
(rf  tbe  court.  The  practice  of  the  courts,  how- 
ever. Is  not  to  be  understood  as  affecting  their 
powers.  A  trial  by  jury  cannot  be  demanded 
by  a  prisoner  or  respondent  In  a  habeas  cor- 
pus proceeding  as  a  matter  of  right  Might 
as  well  a  trial  In  a  preliminary  examination, 
or  In  diancery.  by  Jury  be  d^nanded.  There 
is  no  proTialon  In  the  Constitution  of  tbe  Uni- 
ted States,  neither  Is  there  anything  in  the 
state  Constitutions,  which  gives  the  right  to 
bare  these  Issues  of  fact  tried  by  a  Jury  in 
rath  proceedings.  The  Constitutions,  federal 
and  state,  provide  substantially  that  the  right 
of  Jury  trial  shall  not  be  violated,  but  It  Is 
M  violation  of  this  Inestimable  privilege  to 
deny  It  in  chancery  proceedings,  preliminary 
examinations,  and  proceedings  by  habeas  cor- 
pjB.  But  tbe  court  or  Judge  sitting  on  the 
return  to  a  writ  of  habeas  corpus  may  in  Its 
discretion  order  any  controverted  fact  in  the 
natter  to  be  tried  by  a  jury  This  power 
may  be  exercised,  but  It  Is  not  the  practice 
to  do  so.  and  it  bas  met  with  little  favor.  In 
Indiana,  In  1864,  it  was  contended  that  the 
petitioner  for  a  writ  of  habeas  corpus  had 
tl»e  right  to  a  trial  by  Jury.  Section  20  of  the 
Bill  of  Rights  In  tbe  Constitution  of  the  state 
then  read  as  follows:  .'In  all  civil  cases  the 
right  of  trial  by  Ji^  shall  remain  Inviolate.' 
The  court  said  In  rendering  Its  opinion:  'It 
has  been  tbe  practice  In  this  state,  as  well 
before  as  since  the  adoption  of  our  Constitu- 
tion, to  try  tbe  Issues  of  fact  in  habeas  corpus 
f»«9  by  the  court  or  judge  without  a  Jury. 
8odi  a  proceeding  Is  not  a  civil  case  within 
tbe  meaning  of  section  20  of  the  Bill  of 
RizhtB.  •  *  *  • "  Again,  in  1872.  the  Su- 
rreme  Conrt  of  the  same  state  in  Garner  v. 
Gordon.  41  Ind.  42,  adhered  to  this  ruling, 
ind  iilcewlse  held  that  a  proceeding  by  habeas 
mrpns  was  not  a  civil  action  within  the  mean- 
!k  of  the  section  of  the  Code  giving  the  right 
to  a  ctiange  of  venue.  Id.  {  174.  This  Is  a 
caK  of  first  impression  In  this  state  on  this 
cahject  so  far  as  we  are  able  to  ascertain. 
Tbe  language  of  onr  Constitntlon  granting  the 
right  of  trial  by  Jory  to  every  party  in  all 


cases  in  the  district  court  Is  sufficiently  broad 
and  exxmnslve  to  grant  the  right  here  con- 
tended for,  unless  it  be  held  that  prior  to  and 
at  the  time  of  the  adoption  of  our  Constitu- 
tion this  character  of  action  was  not  such  a 
one  as  entitled  the  parties  thereto  to  the  right 
of  trial  by  jury.  Appellants  contend,  however, 
that  under  our  present  Constitution  and  laws. 
In  this  class  of  cases,  either  party  has  the 
right  to  a  trial  by  jury  upon  a  proper  demand 
being  made  therefor;  and  argues  in  support 
of  this  coDtoitlon,  first  that  a  habeas  corpus 
case  is  a  dvil  case,  citing  Legate  v.  Legate, 
87  Tex.  250,  28  &  W.  281,  Ex  parte  Calvin. 
40  Tex.  Cr.  App.  84,  48  S.  W.  518,  and  Rice  v. 
Rice,  24  Tex.  Civ.  App.  600,  59  S.  W.  941,  In 
each  of  which  It  is  held  that  a  habeas  corpus 
proceeding  is  a  civil  case,  and  that  the  district 
courts  have  jurisdiction  thereof.  In  Ex  parte 
Calvin,  supra,  which  was  a  habeas  corpus  pro- 
ceeding for  the  custody  of  a  minor,  the  Court 
of  Criminal  Appeals  held  that  the  same  was 
not  a  criminal,  but  a  civil,  case,  and  tbe  ap- 
peal was  dismissed  by  reason  thereof  for 
want  of  Jurisdiction. 

Article  1, 1  16,  Bill  of  Bights,  reads:  "The 
right  of  trial  by  Jury  shall  remain  Inviolate. 
The  Legislature  shall  pass  such  laws  as  may 
be  needed  to  regulate  the  same  and  to  main- 
tain its  purity  and  efficiency."  Art  6,  {  10, 
Const,  reads:  "That  in  the  trial  of  all  cases 
in  the  district  courts  the  plaintiff  or  defend- 
ant shall,  upon  application  made  In  open 
court,  have  the  right  of  trial  by  jury;  but  no 
jury  shall  be  Impaneled  in  any  civil  case 
unless  demanded  by  a  party  to  the  case  and 
a  jury  fee  be  paid  by  the  party  demanding  a 
jury,  for  such  sum  and  such  exceptions  as 
may  be  prescribed  by  the  Legislature."  Arti- 
cle 3188  of  our  Revised  Statutes  of  1895  pro- 
vides that  no  trial  by  jury  shall  be  had  in 
any  civil  suit,  unless  an  application  therefor 
be  made  in  open  court,  and  a  jury  fee  be 
deposited.  Article  8189  provides  that  "any 
party  to  a  civil  suit  in  the  district  or  county 
court,  desiring  to  have  the  same  tried  by  a 
jury,  shall  make  application  therefor  In  open 
court  on  tbe  first  day  of  tbe  term  of  the 
court  at  which  the  suit  Is  to  be  tried,  unless 
the  same  be  an  appearance  case,  in  which 
event  the  application  shall  be  made  on  de- 
fault day."  These  seem  to  be  the  only  regu- 
lations made  by  our  statute  touching  the 
right  of  trial  by  jury  In  civil  cases,  and  it  Is 
Insisted  by  appellants  that  these  requirements 
were  met  and  compiled  with  by  them,  as  ap- 
pears from  their  bill  of  exceptions.  In  the 
case  of  Davis  v.  Davis,  84  Tex.  24,  which  was 
a  contest  over  the  probate  of  a  will,  and 
where  a  Jury  was  demanded  and  refused,  tbe 
court  held,  under  a  constitutional  provision 
somewhat  similar  to  the  present  one,  that  thd 
Legislature  which  passed  a  law  denying  the 
right  of  trial  by  jury  in  probate  matters  could 
not  lawfully  alter,  abridge,  or  construe  any 
part  of  the  Constitntlon,  and  held  such  stat- 
ute unconstitutional.  In  Cockrill  v.  Cox,  65 
Tex.  673,  referring  with  approval  to  the  case 
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of  Davis  V.  Davis,  supra,  the  court  construing 
the  law  and  the  Constitution,  held  that  In 
a  contest  of  a  will,  without  expressly  con- 
struing whether  It  was  a  case  at  law  or  equi- 
ty, or  whether  the  parties  would  be  called 
plaintiff  or  defendant,  must,  on  demand 
therefor,  be  tried  by  a  Jury.  In  the  recent 
case  of  Tolle  v.  Tolle  (Tex.)  104  S.  W.  1049, 
on  certified  question  from  this  court  to  the 
Supreme  Court,  Judge  Gaines,  delivering  the 
opinion  of  the  court,  being  an  application  for 
letters  of  administration  upon  the  estate  of 
Emil  Tolle,  wherein  a  request  for  a  Jury 
had  been  denied,  held  that  the  party  demand- 
ing it  was  entitled  to  a  Jury,  quoting  sectioii 
10,  art.  5,  Const.,,  remarking  that:  "Lan- 
guage cannot  be  more  comprehensive  than 
this.  Hence,  If  a  probate  proceeding  is  prop- 
erly styled  'a  cause,'  this  section  undoubted- 
ly gives  the  right  of  trial  by  Jury.  Bonvler's 
Law  Dictionary  defines  a  cause  as  'a  suit 
or  action ;  any  question  civil  or  criminal,  con- 
tested before  a  court  of  Justice.'  The  ques- 
tions In  this  case  are  certainly  questions  con- 
tested before  a  court."  In  closing  said  opin- 
ion it  Is  said:  "We  do  not  think  the  fact 
that  In  a  contest  of  the  probate  of  a  will 
that  property  rights  are  necessarily  involved 
can  make  any  difference.  It  is  not  a  ques- 
tion of  the  nature  of  the  contest ;  but  merely, 
is  there  a  matter  of  fact  for  a  Jury  to  deter- 
mine? We  are  unable  to  distinguish  the  case 
before  us  from  that  of  CoekrlU  v.  Cox." 

When  language  similar  to  that  in  the  pres- 
ent Constitution  Is  found  In  former  ones.  It 
is  presumed  that  It  was  Intended  to  use  such 
language  In  the  present  Constitution  In  the 
sense  which  had  previously  been  given  to  It 
by  the  courts.  Taylor  v.  Boyd,  63  Tex.  541. 
When  a  statute  or  Constitution,  after  having 
been  once  construed  by  a  court  of  final  Juris- 
diction, has  been  re-enacted  without  mate- 
rial change,  such  construction  becomes  a  part 
of  the  new  law  or  construction.  Scott  v. 
State,  6  Tex.  Civ.  App.  345,  25  8.  W.  337. 
When  In  the  revision  or  amendment  to  the 
Constitution  the  new  instrument  re-enacts  in 
the  same  words  provisions  which  It  super- 
sedes, it  Is  presumed  that  no  change  of  law 
in  this  particular  was  Intended  Ex  parte 
Coombs,  38  Tex.  Cr.  B.  651,  44  S.  W.  854. 
The  Constitution  preceding  our  present  one 
had  a  similar  provision  to  the  one  under  con- 
sideration. Both  before  and  since  the  adop- 
tion of  the  present  Constitution,  it  has  been 
the  uniform  practice  in  this  state  for  habeas 
corpus  cases  to  be  tried  before  the  court,  and 
not  by  a  Jury,  and  this  has  been  as  well  the 
settled  practice  in  England  as  in  the  United 
States.  Notwithstanding  the  broad  language 
used  in  the  Constitution,  we  are  loath  to  be- 
lieve that  it  was  the  intention  of  the  framers 
thereof  to  change  the  rule  In  this  respect, 
and  to  require  that  habeas  corpus  cases 
should  be  tried  by  a  Jury,  and  not  by  the 
court.  Therefore  we  are  Inclined  to  follow 
the  beaten  path  of  the  common  law  as  well 
as  the  uniform  practice  by  our  own  courts, 


and  bold  that  the  court  below  did  not  err 
In  refusing  to  grant  appellants  a  trial  by 
Jury. 

By  their  second  assignment  of  error  ap- 
pellants urge  that  the  court  erred  in  sus- 
taining appellees'  general  demurrer  to  their 
petition ;  and  by  their  third  assignment  com- 
plain that  the  court  erred  In  sustaining  re- 
spondents' special  exception  and  dismissing 
the  suit,  which  special  exception,  In  effect, 
contended  that  the  Judgment  of  the  31st  of 
March,  1906,  was  res  adjudlcata,  and  that 
appellants  were  estopped  thereby.  In  the 
cases  of  Legate  v.  Legate,  87  Tex.  ^K),  28  S. 
W.  281,  and  Bice  v.  Rice,  24  Tex.  Civ.  App. 
506,  59  S.  W.  941,  and  Ex  parte  Calvin,  4<» 
Tex.  Cr.  App.  84,  48  S.  W.  518,  it  was  held 
that  a  suit  by  habeas  corpus  for  the  custody 
of  a  child  was  a  civil  action,  and  the  sole 
question  to  be  determined  in  such  cases  Is: 
Who  Is  entitled  to  the  custody  of  the  child? 
It  appears  from  the  allegation  of  the  peti- 
tion for  the  writ  of  habeas  corpus  In  this  case 
that  the  facts  herein  are  entirely  different 
from  the  facts  relied  upon  in  the  first  appli- 
cation for  the  writ.  Therefore,  tmder  the 
rules  of  law,  the  Judgment  on  the  first  appli- 
cation would  be  no  bar  to  the  second  suit 
between  the  same  parties  for  the  custody  of 
the  same  child  when  there  has  been  a  change 
of  material  facts  since  the  first  trial  and  upon 
which  the  second  application  Is  based.  It 
would  probably  have  been  better  If  the  plead- 
er In  this  case  had  set  up  the  facts  upon 
which  the  first  application  was  based,  to- 
gether with  the  facts  relied  upon  to  support 
the  second,  in  order  that  the  court  might  de- 
termine from  the  face  of  the  pleadings  that 
a  different  state  of  facts  in  fact  existed,  and 
that  the  petition  on  its  face  was  therefore 
suflScient  But  we  think  the  petition,  in  the 
absence  of  a  special  exception  in  this  re- 
spect, is  good,  and  that  the  law  is  well 
settled  that  upon  trials  of  this  character, 
where  it  is  shown  that  the  facts  alleged  are 
different  from  those  set  forth  In  the  first 
trial,  that  then  the  Judgment  bad  in  the  first 
trial  cannot  be  pleaded  in  bar  of  the  second. 
In  Hurd  on  Habeas  Corpus  (2d  Ed.)  p.  4C2, 
it  is  said:  "The  decision  and  Judgment  in 
the  first  habeas  corpus  f)roceeding  was  at 
most  only  conclusive  in  respect  to  the  facts 
and  circumstances  then  existing,  and  not  as 
to  such  as  might  arise  afterwards."  In  15 
Am.  &  E^ng.  Ency.  Law  (2d  Ed.)  p.  213,  it  is 
said:  "When  the  purpose  of  a  writ  of  habeas 
corpus  is  to  obtain  custody  of  children,  the 
decision  of  the  court  in  regard  to  the  right 
of  custody  becomes  res  adjudlcata,  and  bars 
a  second  application  on  the  same  facts,  but, 
if  a  different  state  of  facts  and  circumstances 
can  be  shown,  a  second  application  may  be 
entertained."  9  Am.  &  Eng.  Ency.  Law  (1st 
Ed.)  p.  238,  says:  "The  determination  of 
a  court  on  habeas  corpus  respecting  the  cua- 
tody  of  children  is  conclusive  in  a  subse- 
quent application  for  the  writ,  unless  some 
new  tact  has  occtirred  which  has  altered  the  . 
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stste  of  the  case  or  relative  claims  of  the 
Fjrent  to  the  custody  of  the  child  In  any  ma- 
tfriil  respect.  But  the  estoppel,  even  In  snch 
c-ases,  continues  only  when  the  circumstances 
s.:e  the  same."  The  petition  In  this  case 
alleges  that  none  of  the  facts  relied  upon  to 
.-.^qiort  the  first  Judgment  now  exist,  but 
iMt  a  totally  different  state  of  facta  exists. 
! 'Liter  the  authorities,  we  believe  the  court 
riTt^  in  sustaining  appellees'  general  demur- 
rer and  special  exception  to  the  petition,  and, 
'..r  the  errors  indicated,  the  judgment  of  the 
loart  below  is  reversed  and  the  cause  re- 
maiided. 
Reversed  and  remanded. 


coNTiNEarrAL  oil  &  cotton  CO.  t. 

SCOTT. 

iCoart   of   Civil   Appeals  of  Texas.     May  23, 

i90S.     Rehearing  Denied  June  20,  1908.) 

:.  Master  and   Sebvant  —  Defective  Ma- 

caiSERY — Assumption  of  Risk. 

A  servant,  thoronglily  experienced  in  the 
vnrk.  who  continues  to  operate  a  defective  ma- 
cMne.  without  promise  on  the  part  of  ttie  master 
•A  fuatanty  against  injury  or  of  mending  the 
machine,  assmnes  the  risk,  where  be  has  full 
knowledge  of  the  defect  and  of  its  effect  on  the 
orieration  of  the  machine. 

iEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  34,  Master  and  Servant,  f§  574-600.] 

-  Same— SurFiciENCT  of  Evioekce. 

In  an  action  for  injuries  to  a  servant  while 
operating  a  defective  machine,  evidence  held  to 
'bow  that  plaintiff  was  an  exi>erienced  operator, 
Titb  full  Imowledge  of  the  condition  of  the  ma- 
•^l:^e  and  of  the  danger  therefrom,  and  assumed 
"?  ri^ks  incident  thereto  by  his  continued  use 
tiH?rPof. 

I'Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
-'..  tU,  Master  and  Servant,  <{  981-88C.] 

Appeal  from  District  Court,  Taylor  County ; 
J.  H.  Calboim,  Judge. 

Action  for  personal  injuries  by  W.  O.  Scott 
against  the  Continental  Oil  &  Cotton  Com- 
pany. Prom  a  Judgment  for  plaintiff,  defend- 
ant appeals.     Be  versed  and  rendered. 

Alexander  &  Thompson  and  Hardwlclie  & 
ilardwicke,  for  appellant.  Wagstaff  &  Da- 
TUsm,  for  appellee. 

Statement. 

PRESLER,  J.  Appellee,  as  plaintiff  below, 
Kid  appellant,  as  defendant  in  the  district 
wart  of  Taylor  county,  Tex.,  for  damages  on 
Ktotint  of  persona]  injuries,  sustained  by 
plaintiflf  on  the  29th  day  of  September,  1905, 
stiile  employed  by  the  defendant  company  as 
a  ginner  at  Merkel,  In  Taylor  county,  Tex. 
It  was  alleged  that  plaintiff  was  injured  on 
account  of  a  defective,  broken,  and  dangerous 
eiii  stand,  the  defect  being  that  the  breast  of 
the  gin  stand  when 'raised  would  not  remain 
np.  on  account  of  the  fact  that  the  machinery 
was  worn,  broken,  and  defective;  that  plain- 
tiff did  not  know  of  this  defect,  but  that  de- 
fc-ndant  did  know  of  the  defect,  and  failed 
to  warn  the  plaintiff  of  the  danger,  but  rep- 
nsented  to  the  plaintiff  that  It  was  all  right, 


and  that  defendant  required  the  plaintiff  to 
raise  the  breast  of  the  gin  stand,  and  to  use 
a  small  stick  to  clean  the  saws  connected 
with  the  gin  stand — by  reason  of  all  which  al- 
leged negligence  plaintiff  was  Injured,  result- 
ing in  the  laceration  and  loss  of  bis  arm  by 
being  cut  by  the  gin  saws,  due  to  the  breast 
of  the  gin  stand  falling  and  carrying  his 
hand  into  the  saws  thereof.  For  answer,  be- 
sides the  general  denial,  defendant  specially 
pleaded  that,  if  there  was  any  danger  conneot- 
ed  with  or  Incident  to  the  operation  of  the . 
gin  stand,  the  same  was  known  to  plaintiff,  in 
that  he  was  an  experienced  hand,  and  that 
the  alleged  defects  were  patent,  open,  and 
known  to  plaintiff,  and  such  defects,  If  any, 
were  not  known  to  this  defendant  For  fur- 
ther answer  defendant  pleaded  that  the  in- 
juries of  plaintiff  were  due  to  his  own  want 
of  care  and  negligent  acts,  which  were  the 
direct  and  proximate  cause  of  the  injuries, 
ond  precluded  any  recovery.  Defendant  fur- 
ther pleaded  that  the  Injury  to  plaintiff  was 
the  result  of  his  violation  of  instructions 
which  were  given  to  him,  namely,  not  to  ex- 
pose his  hands  in  cleaning  the  gin  saws,  but 
to  use  the  stick  and  block.  A  trial  of  the 
case  resulted  in  a  judgment  for  plaintiff  for 
the  sum  of  $3,000.  Defendant's  motion  and 
supplemental  motion  for  a  new  trial  were 
overruled,  to  which  order  exception  was  tak- 
en, and  In  open  court  notice  of  appeal  was 
given  by  defendant  to  the  court  of  Civil  Ap- 
peals for  the  Second  Supreme  Judicial  Dis- 
trict. On  motion  orders  were  entered  by  the 
court,  granting  20  and  30  days'  time,  respect- 
ively, in  which  to  prepare  the  record  for  ap- 
peal. The  appeal  has  been  duly  perfected, 
and  the  case  is  presented  herein  on  the  fol- 
lowing assignments  of  error: 

Opinion. 

Appellant's  first  assignment  of  error  is  as 
follows;  "The  honorable  trial  court  erred  in 
refusing  defendant's  special  charge  No.  1,  in 
which  the  court  was  requested  to  direct  a 
verdict  for  the  defendant,  because,  upon  the 
uncontradicted  and  undisputed  testimony, 
plaintiff  should  have  been  held  precluded 
from  any  recovery  as  a  matter  of  law,  in  that 
the  undisputed  evidence  shows  that  he  was 
an  experienced  ginner,  and  the  alleged  defect 
In  the  machinery  of  which  be  complained  Was 
open,  patent,  and  well  known  to  him,  together 
with  the  effect  of  such  condition  in  the  ma- 
chinery, and  the  evidence  was  undisputed  that 
with  such  knowledge  be  assumed  the  risk  in- 
cident to  the  business  as  conducted.  His  own 
testimony  was  too  Inconsistent  and  contra- 
dictory to  sustain  an  issue  in  bis  behalf,  In 
that,  on  former  trial,  it  is  shown  he  tostifled 
he  was  holding  the  gin  breast  at  the  time  of 
the  accident,  whereas,  on  last  trial  he  testified 
to  the  contrary,  besides  other  testimony  dis- 
crediting him  as  a  witness,  and  evidencing 
his  contributory  negligence."  We  are  Inclin- 
ed to  the  opinion  that  the  trial  court  erred 
in  refusing,  at  the  request  of  appellant,  to  give 
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a  peremptory  charge  to  the  Jury  to  return  a 
verdict  for  the  defendant,  and  that  appellant's 
assignment  of  error,  as  hereinbefore  set  out, 
should  be  sustained ;  the  plaintiff  haying  tes- 
tified that  the  defect  complained  of  In  the  gin 
stand  was  open,  patent,  and  well  known  to 
bim,  as  well  as  the  effect  of  such  defect  In 
permitting  the  gin  stand  to  fall  as  it  had  on 
at  least  one  occasion  prior  to  the  accident. 
Further,  the  testimony  of  plaintiff  was  that, 
at  the  time  of  the  accident,  he  was  a  glnner 
of  15  years'  experience ;  that  he  bad  more 
opportunity  to  discover  the  defect  than  any 
other  person  working  in  or  around  the  gin, 
and  all  of  the  other  testimony  introduced 
tended  to  corroborate  the  testimony  of  the 
plaintiff  to  the  point  that,  with  knowledge,  he 
assumed  the  risk  Incident  to  the  service  as  it 
was  conducted,  and  especially  the  risk  from 
the  condition  of  the  gin  stand,  expressly  com- 
plained of. 

Plaintiff  testified  that:  "The  gin  stand  was 
defective,  because  the  small  bar  that  keeps 
the  lever  from  working  back  and  forth 
lengthwise  of  the  stand  had  been  broken  off. 
I  don't  know  as  I  can  exactly  say  vyhen  I  no- 
ticed this  bar  being  broken  off,  but  I  bad 
spoken  to  the  superintendent,  either  the  day 
of  the  accident,  or  the  day  before,  and  told 
him  that  bar  was  off.  I  don't  clearly  remem- 
ber what  he  said  in  reply.  I  came  to  learn 
of  this  defect  in  the  gin  stand  by  seeing  that 
bar  off."  Plaintiff  further  tesUfled:  "My 
way  of  unchoking  a  gin  was  to  take  the  top 
breast  off,  leaving  the  saws  visible,  and  I 
was  doing  that,  and  the  superintendent,  Mr. 
Johnson,  came  around,  and  told  me  not  to  do 
that;  that  it  was  taking  up  too  much  time, 
but  to  take  a  stick  and  raise  the  breast,  and 
Job  it  in  the  gin  that  way  [illustrating],  and 
he  says  the  saws  will  then  take  it  off.  I  told 
him  that  I  had  never  done  that  before  In  my 
life.  And  so  the  first  opportunity  I  did  that 
— the  first  stroke  I  made — a  gin  breast  fell 
down  and  took  my  arm  off.  The  guide  bar 
was  off  the  gin  stand — that  is  a  bar  that  goes 
up  and  holds  the  side  of  the  breast,  a  lever 
that  comes  up  there,  about  two  Inches  wide, 
a  little  slide  coming  up  by  the  side  of  it,  and 
that  lever  works  In  this  slot,  and  that  keeps 
the  bar  from  wabbling  off  that  little  catch  or 
tit  there  for  it  to  rest  on — and  this  guide  bar 
was  completely  off,  and  did  not  keep  the  lev- 
er from  wabbling,  and  this  breast  fell  off. 
I  never  examined  the  notch  in  the  lever;  but 
this  guide  was  gone.  It  bad  dropped  off,  and 
was  Just  hanging  down.  It  was  placed  there 
to  keep  the  lever  from  wabbling  out  of  its 
place.  I  called  the  superintendent's  atten- 
tion to  that  guide  being  off  that  day  or  the 
day  before,  I  am  not  positive  which;  that  is 
the  first  that  I  knew  of  it  being  off.  The 
superintendent,  Mr.  Johnson,  told  me  that  it 
was  all  right,  to  go  right  on  ahead;  that  the 
gin  was  all  right.  There  is  a  bottom  breast 
that  holds  that  top  breast  off,  and  that  lets 
all  of  the  cotton  out  of  the  roll,  and  then  you 
see  nothing  but  the  saws.    The  lint  sticks  to 


the  ribs  if  there  is  any  there,  and  if  you  lift 
up  the  breast,  you  can  see  anything  down  to 
the  bottom  of  the  breast;  and  he  instructed 
me  to  raise  that  lever  and  take  a  stick  and 
job  in  there.  It  takes  more  time  to  take  off 
the  top  breast.  You  have  to  then  form  an- 
other roll;  still,  I  do  not  know  whether  It 
does  take  so  mnch  more  time.  When  you 
shove  this  lint  up  in  the  ribs.  It  Is  liable  to 
cause  such  friction  as  to  set  the  gin  afire,  and 
I  called  his  attention  to  that.  I  got  my  right 
hand  caught  in  the  gin.  I  do  not  know  what 
kind  of  a  stick  It  was;  It  was  just  a  little 
stick  lying  there  in  the  ball  between  the  two 
gin  batteries.  I  do  not  know  bow  it  come 
there.  I  never  saw  it  before  in  my  life,  and 
I  just  picked  It  up,  and  shoved  it  np  in  the 
gin.  I  do  not  know  bow  far  my  hand  was  np 
in  the  gin;  the  breast  came  down  the  first 
stroke  I  made.  I  cannot  tell  how  hard  or 
how  easy  it  went;  the  first  stroke  I  made  It 
was  gone,  and  that  is  all  I  can  tell  about  it. 
I  have  run  gins,  off  and  on,  for  15  years — 
just  a  laborer  around  gins.  I  am  not  an  edu- 
cated man — I  suppose  not.  I  educated  my- 
self; .1  went  to  school  about  six  months.  I 
am  not  a  machinist;  don't  know  much  about 
machinery.  I  never  followed  the  occupation 
of  fixing  or  repairing  gins.  •  •  •  I  had 
been  running  gins  up  to  the  time  I  took  this 
employment,  off  and  on,  for  about  15  years, 
not  at  it  every  year.  In  one  sense  I  told  Mr. 
Guitar  that  I  had  had  experience  as  a  gln- 
ner; in  one  sense  of  the  word  1  am  a  grlnner. 
I  had  been  running  the  gins  In  question,  from 
the  11th  of  September  to  tbe  20th,  daily. 
The  lever  that  I  spoke  of  at  the  side  of  the 
gin  could  be  easily  seen;  It  comes  right  up 
by  the  side  of  the  gin;  you  don't  have  to  re- 
move anything  to  see  it — right  open  Ijefore 
your  eyes.  I  could  see  that  It  was  loose,  and 
called  the  superintendent's  attention  to  it  I 
bad  seen  It  drop  down  once  before  that  I 
know  of,  and  don't  recollect  whether  more 
than  that  or  not  The  purpose  of  this  lever 
was  to  hold  the  breast  up;  suppose  that  Is 
what  it  was  put  there  for  In  the  operation 
of  the  machinery.  My  Idea  in  calling  the  su- 
perintendent's attention  to  that  was  that  it 
was  off.  I  thought  that  it  would  let  the 
breast  fall  down.  It  would  let  it  doiivn. 
•  •  *  The  superintendent  of  the  gin,  Mr. 
Johnson,  had  authority  to  direct  me  where 
to  work  and  to  control  me  in  the  exercise  of 
my  duties.  I  did  not  have  control  of  the 
hands  all  the  way  through;  It  takes  two  to 
make  a  contract  I  did  not  tell  him  that  I 
would,  or  would  not  He  told  me  to  see  that 
the  hands  worked.  He  saw  me  there  working; 
with  the  saws  where  they  were  choked,  with 
the  top  breast  off,  and  he  told  me  to  use  a 
stick  for  that  and  not  to  take  the  breast  off; 
that  it  was  taking  up  too  much  time  to  take 
the  top  breast  off,  but  to  take  a  stick  and  Job 
up  there  in  the  gin.  I  cannot  tell  what  kind 
of  a  stick,  but  the  stick  was  about  12  Inches 
long.  I  may  have  testified  on  the  former 
trial  that  it  was  15  inches  long — somewhera 
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In  tbe  neighborhood  of  that;  it  was  Just  a 
aii'k  Ijing  there  in  the  hall  that  I  plcl^ed  up 
ii:.d  made  the  Job  witlL  I  don't  know  wheth- 
er be  had  nsed  the  stick  there  before  he 
(towed  it  to  me  or  not  He  did  not  take  the 
add  and  ahow  me  how  to  ase  It.  Of  course, 
a  man  iroiild  have  sense  enough  not  to  put 
tiit  btods  on  the  saws.  When  I  raised  the 
top  breast  up  there  was  no  danger  of  let- 
liiiS  tlie  breast  down  on  me.  I  had  never 
C'Vi  the  stick  that  way  before,  and  don't 
ku>w  whether  he  Intended  it  as  a  safeguard 
or  LoL  He  did  not  tell  me  this  before  I  was 
bin.  The  reason  I  was  hurt,  the  gin  breast 
ttU  down  and  caught  my  hand,  and  the  rea- 
»'D  it  fell  down  was  because  that  bar  or 
piide  was  off,  and  the  lever  not  properly  ad- 
insted.  It  fell  down,  but  I  do  not  know 
ntH-ther  it  fell  Just  like  it  did  before  when  I 
■  (■serred  it  or  not  I  never  Imew  It  to  fall 
vf.  certainly  it  would  naturally  fall  down- 
vjrd.  That  was  what  that  guide  was  there 
for— to  gastaln  that  bar  or  lift  I  did  testi- 
ts.  1  suppose,  in  my  deposition,  that  I  knew 
«f  DO  one  there  that  knew  more  abont  that 
gin  stand  than  myself,  for  I  run  the  gins  my- 
m\1.  and  1  do  not  know  what  the  other  fel- 
Iws  knew.  I  don't  know  of  anybody  else 
tbat  knew  of  tills  to  fall  down  there  before. 
*  *  *  When  I  got  both  these  breasts  up,  I 
d«pended  on  that  lever  to  hold  them  up — 
•hit  is  what  It  waB  put  there  for — and  by 
jiiliiog  it  it  raises  both  the  top  and  lower 
^ttasts,  and  tlie  purpose  of  that  lltUe  slot  or 
niide  la  to  keep  the  lever  from  giving,  so  as 
to  keep  the  breast  tip.  The  lever  is  about  an 
ixb  wide,  and  something  like  a  quarter  of 
n  inch  thick,  and  that  come  up  to  the  sides 
cf  the  Old  of  the  gin  stand,  working  in  a  lit- 
tle groove  and  hooks  over  that  little  tit,  and 
tbls  bar  or  guide  that  I  speak  of  was  for  the 
Torpoae  of  keeping  it  from  slipping,  and  if  it 
*a$  in  position.  It  would  not  slip;  that  Is 
*bat  it  was  pnt  there  for.  It  had  slipped  on 
>»  before  this;  one  time  It  fell  before.  I 
teew  it  was  there  for  that  purpose.  I  knew 
!;  wu  not  then  there,  and  I  called  their  at- 
tention to  it  •  •  •  Of  course,  had  I  been 
<Biiig  a  stick  15  inches  long,  and  reaching  in 
t!i«te  for  the  purpose  of  cleaning  the  gin,  my 
^ia[  woald  have  been  IS  inches  further  from 
tts  saw8  than  it  would  had  I  been  using  my 
^{ers  for  the  purpose  of  cleaning  It  I  can- 
not ten  where  my  hands  were  at  the  time, 
'*  wbwe  I  had  that  stick;  I  Just  reached 
t^tk  and  got  the  stick  and  made  a  punch.  I 
annot  tell  whether  I  had  hold  of  the  end  or 
ia  the  middle  of  the  stick,  and  the  breast  fell 
if^n  on  me  when  I  first  made  the  Job.  Evl- 
^tly  I  had  hold  of  the  stick  by  the  end  clos- 
est to  tbe  saws.  I  Just  picked  it  up,  and  used 
•t  to  push  that  lint  up  by  Instructions  given 
"*•  1  dont  know  that  I  paid  very  much  at- 
tatlon  to  bow  I  to<*  hold  of  that  stick  when 
I  PKied  it  up.  I  found  it  down  there  in  the 
W«*ay.  •  •  •  xhe  stick  wns  about  15 
°**«  long,  or  a  Uttle  longer  poesibly.  •  •  •» 


J.  W.  Maxwell,  witness  for  defendant, 
testified:  "My  business  Inside  was  merely  a 
superior,  to  notice  if  all  seemed  to  be  work- 
ing weU.  Mr.  Scott  had  charge  of  the  gin 
stands,  and  thought  himself  competent  to  at- 
tend to  same,  and  so  expressed  himself." 
This  witness  also  testified  to  various  acts 
of  taking  unnecessary  risks,  and  of  careless- 
ness in  so  doing  on  the  part  of  appellee, 
Scott  On  one  occasion  he  states:  "I  saw 
Mr.  Scott,  down  on  his  floor  where  his  duty 
lay,  oft  and  on,  every  day  I  was  there,  until 
the  accident  happened.  Several  times,  during 
my  oversight  of  tbe  ginnery,  I  bad  seen  him 
put  his  bare  hands  between  the  ribs  and  the 
breast  of  tbe  gins  whilst  they  were  at  work, 
picking  out  lint  from  the  ribs  below  the 
saws,  and  expostulated  with  him  about  it. 
•  •  *  He  replied:  'I've  been  working  at 
the  business  for  some  years,  and  am  not  go- 
ing to  get  hurt' "  Fred  Guitar,  witness  for 
defendant  stated;  "When  I  employed  Mr. 
Scott,  he  told  me  he  had  had  several  years' 
experience;  was  a  thorough  ginner."  J.  L. 
Jolmson,  witness  for  defendant,  testified: 
"I  looked  after  some  20  gins  for  the  com- 
pany at  tbat  time.  I  think  I  brought  Mr. 
Scott  to  the  Merkel  gin,  and  pnt  him  to  work. 
I  took  him  over  from  Abilene  in  a  buggy, 
I  believe.  At  that  time  Mr.  Scott  had  the 
management  of  the  gin  hands  Inside  the  gin 
in  my  absence;  I  made  him  manager  when 
I  was  absent.  •  •  •  Scott  was  a  good 
ginner,  and  seemed  to  understand  bis  busi- 
ness all  right;  but  I  saw  him  doing  several 
things  there  that  I  would  not  like  myself  to 
do,  or  any  one  about  It  Sometimes  a  gin  will 
get  choked  up,  get  lint  in  the  ribs,  and  in- 
stead of  his  using  a  stick  and  punching  that 
lint  out,  he  would  use  bis  fingers;  and  I 
says  to  him :  'Will,  you  ought  not  to  do  that' 
I  says:  'If  you  do  that  maybe  some  time 
when  I  go  off  and  come  back  will  find  yon 
lying  out  dead  and  all  cut  to  pieces.'  I  says : 
'Those  breasts  are  liable  to  drop  at  any  time,' 
and  told  him  not  to  monkey  around  those 
saws  while  they  were  running.  We  had  Just 
a  little  stick  to  punch  the  lint  out,  about 
18  Inches  long — something  like  that — and 
then  we  used  another  block,  tbat  we  put 
under  the  breast  in  case  it  should  drop. 
That  lever  sets  on  a  little  notch,  and  some- 
times tbe  shaking  of  the  machinery  will 
cause  that  breast  to  drop;  and,  when  that 
block  is  used,  in  case  tbe  breast  should  bap- 
pen  to  drop,  it  could  not  catch  Iiis  fingers. 
There  was  a  block  there.  I  think  maybe 
the  block  I  bad  there  was  a  foot  long — the 
block  we  used  under  tbe  breast  I  don't 
know  what  Mr.  Scott  was  using  at  the  time 
he  was  hurt" 

It  is  true  appellee  testifies  that  he  did  not 
know  of  the  danger,  but  we  are  inclined  to 
hold  that  bis  knowledge  and  experience,  ob- 
tained by  many  years'  work  in  running  and 
operating  gin  stands,  as  appears  from  the 
testimony,  clearly  disproves  the  truth  of  this 
declaration  on  his  part     Upon  a  thorough 
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examination  of  the  case  of  Oulf,  Colorado 
&  Santa  F6  Ry.  Co.  v.  Wella  (Tex.)  16  S.  W. 
1025,  cblefly  relied  on  by  appellee,  and  refer- 
red to  by  blm  as  being  much  similar  to  the 
case  at  bar,  we  are  of  the  opinion  that  said 
case  Is  clearly  to  be  distinguished  from  the 
one  under  consideration,  in  that  the  appel- 
lee In  this  case  was  an  experienced  gin  man, 
thoroughly  conversant  with  the  proper  meth- 
od of  operating  gin  stands,  and  of  the  appli- 
ances and  methods  necessary  to  be  used  In 
preventing  injuries  to  persons  operating 
them.  In  fact,  he  appears  to  have  been, 
from  the  evidence,  about  the  best-Informed 
and  most  experienced  gin  man  connected 
with  the  establishment.  We  note,  however, 
that  It  appears  In  the  evidence,  and  Is  re- 
ferred to  In  appellee's  brief  that  he  was  an 
uneducated  man.  We  are  unable,  however, 
to  see  what  bearing  his  lack  of  literary  or 
classical  education  could  possibly  have  on 
any  Issue  In  this  case.  He  appears  to  have 
been  a  thoroughly  experienced  gin  man, 
which  is  material,  while  In  the  Wells  Case 
there  Is  evidence  in  the  record,  as  remarked 
by  the  court  rendering  the  opinion,  tending 
to  show  that  appellee  in  that  case  was  a 
r^w  and  Inexperienced  hand,  and  that  such 
fact  was  known  to  the  section  foreman ;  that 
he  had  only  been  In  railroad  service  three 
or  four  months  prior  to  the  accident.  While 
we  regard  the  opinion  of  Judge  Fisher  as 
having  been  overruled,  instead  of  adopted, 
as  stated  by  appellee,  by  the  Supreme  Court 
of  Texas,  we  are  disposed  to  concede  that 
this  action  of  the  Supreme  Court  was  upon 
another  and  a  different  question,  and  one 
not  Involved  in  this  case,  and  that  the  ex- 
cerpt quoted  from  Judge  Fisher's  opinion. 
If  extended  sufficiently  to  take  In  all  that  he 
said  in  that  connection,  is  a  correct  annunci- 
ation of  law,  and  applicable  to  this  case. 
The  quotation  is  as  follows:  "The  servant 
Is  not  called  upon  to  desert  his  master's  serv- 
ice for  any  defect  he  may  discover  in  the 
machine  he  uses.  The  defect  may  not  be  of 
such  a  character  as  would  indicate  danger  to 
an  ordinarily  prudent  man,  and,  if  this  be 
so,  why  is  not  the  servant  justified  in  rely- 
ing upon  the  superior  knowledge  of  his  mas- 
ter, and  resting  In  safety  upon  his  assurance 
that  the  use  of  the  machine,  with  Its  defect, 
is  not  dangerous?"  In  immediate  connection 
with  this  quotation,  and  following  the  same, 
the  court  further  observed:  "There  may  be 
defects  in  machinery  of  such  character  that 
danger  would  be  Inferred  under  the  well- 
known  laws  governing  matters  that  are  of 
common  knowledge  to  all,  or  the  defect  may 
be  of  such  character  that  would.  In  the  na- 
ture of  things.  Impress  even  an  unskilled 
man  that  a  use  of  the  machine  Is  thereby 
rendered  dangerous.  In  such  cases  tlie  dtn- 
lorntlons  of  the  master  that  the  defect  does 
not  render  a  use  of  the  machine  hazardous 
would  avail  the  servant  nothing,  because, 
from  his  knowledge  of  the  fact  of  danger, 
the  representation  appears  false.    He  is  not 


mislead,  by  the  master's  declaration,  to  a» 
same  risks  of  which  he  was  ignorant.  Xi 
the  employe  be  Ignorant  of  the  danger,  or  11 
Is  not  apparent,  or  the  defect  Is  of  sueb  a 
character  that  danger  would  not  l>e  implieil. 
we  think  the  servant  can  safely  rely  uiK>n 
the  assurance  of  the  master  that  a  use  oi 
the  machine  with  Its  defects  Is  not  danger- 
ous." 

We  think  that  the  law,  as  above  statecl, 
is  clearly  applicable  to  the  facts  of  this  case, 
and  sustains  our  conclusion  that  the  appel- 
lee In  this  Instance  clearly  assumed  the  risk 
Incident  to  the  continued  use  of  a  defective 
and   dangerous   machine.     The  duty  of   the 
master  to  exercise  ordinary  care  to  furnish 
suitable  and  safe  machinery  is  well  establisb- 
ed ;  but,  conceding  this,  and  conceding  a  fail- 
ure of  the  master  in  this  respect.  It  Is  never- 
theless true  that  if  the  servant  knows,    or 
by  the  exercise  of  ordinary  care  for  his  o'wn 
safety  would  have  known,  of  the  defect  and 
failure  of  which  be  complains,  and  of  tlie 
danger  of  the  continued  use  of  the  defective 
machine,  and  continues  to  nse  the  same  wltti- 
out  promise  on  the  part  of  the  master    of 
guarantee  against  Injury  or  of  mending  tlie 
machine,  he  assumes  the  risk  arising  from 
the   failure  of  the  master,   and  cannot    re- 
cover    for     injuries     Incurred     thereunder. 
Smith  v.   Armour   Co.    (Tex.   Civ.   App.)    .S4 
S.    W.   C75,    with    the   authorities   reviewed 
therein  by  Chief  Justice  Conner. 

We  therefore  conclude,  as  indicated  above, 
that  tills  cause,  should  be  reversed,  and  here 
rendered  for  appellant,  which  is  accordingly- 
done. 


IVT  V.  IVY  et  al. 

(Court  of  Civil   Appeals  of  Texas.     June   ]J>, 
1908.) 

1.  Appf.ai,  and  Ebbob— Statement  of  Fact.s 
— sufficiknct. 

A  Htntement  of  facts  not  In  narrative  form 
as  rpqiiirod  by  Acts  Called  Sess.  30tii  IjPr. 
a^ws  1907.  p.  510)  c.  24.  §  ,5,  but  consistinjt  of 
stenographer's  notes  in  full,  containing  qnestions 
and  answers,  prepared  since  the  taking  effect  of 
the  act,  will  be  stricken. 

[Ed.  Note. — For  cases  in  point.  s<v>  Cent.  Pijr. 
vol.  3,  Appeal  and  Horror,  {$  2490,  2785.1 

2.  Saue  —  Rulings  on  Evidence  and  In- 
STBUcnoNS — Review— Statement  of  Facts. 

In  the  absence  of  a  statement  of  facts,  er- 
rors in  the  giving  and  refusal  of  instructions, 
in  the  admission  of  evidence,  and  In  the  ruling 
on  motioas  for  new  trial  because  of  the  insuffi- 
ciency of  the  evidence  cannot  be  considered. 

3.  Same. 

Though  it  is  the  general  rule  that,  in  the 
absence  of  a  statement  of  facts,  tlio  court  will 
not  consider  errors  in  the  admission  or  rejection 
of  evidence,  jet  in  an  action  by  heirs  of  a  gran- 
tor to  set  aside  a  deed  on  the  ground  that  the 
deed  was  executed  merely  to  give  the  grantee  a 
temporary  standing  as  a  taxpa.ver  and  landown- 
er, and  under  an  agreement  that  it  should  not 
have  any  effect,  but  should  be  destroyed  by  the 
grantee  after  an  approaching  election,  the  ex- 
clusion of  testimony  which  was  in  any  possiUlo 
state  of  the  evidence  material,  and  which  estala- 
lishod,  if  true,  the  defense  pleaded,  will  be  re- 
viewed, tbougii  there  is  no  statement  of  facts. 
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4.  DKPOsmoiifl  —  Bbbokeotjs  ESxclubioii  of 
DEFosmoii. 

Where,  in  a  suit  br  heirs  of  a  grantor  to  set 
aade  a  deed,  plaintiffs  took  Uie  deposition  of 
drf«iidant,  but  declined  to  read  it  at  the  trial,  de- 
fnidant  was  entitled  to  offer  it  in  evidence, 
thongh  it  related  to  transactions  between  him- 
self and  the  deceased  erantor,  and  the  court 
could  not  justify  the  ezclaaion  of  the  deposition 
u  an  exercise  of  discretion  in  refusing  to  allow 
a  depoeitioa  to  he  read  when  the  witness  is  in 
court  and  in  a  position  to  testify  orally,  and 
though  other  evidence  might  have  been  introduc- 
rd  as  to  which  the  excluded  deposition  was 
merely  corroborative. 

5.  Samk. 

The  error  in  ezclnding  the  deposition  of  a 
party  taken  at  the  instance  of  the  adverse  party, 
Tb^n  (^ered  by  the  party  after  the  adverse  par- 
ty had  declinea  to  read  it,  is  not  cared  by  the 
fact  that  the  party  testified,  where  the  testimony 
In  the  deposition  related  to  transactions  between 
the  party  and  a  deceased  person  under  whom 
the  adverse  party  claimed,  and  where  it  did  not 
appear  that  the  party  testified  to  such  transac- 
txin  when  testifying  as  a  witness  at  the  trial. 

6.  TSIAI^ — lUPBOFEB   ABOmCKNT    OF   COUNSKL. 

It  is  improper  for  counsel  for  a  party  to  re- 
fer in  his  argument  in  a  disparaging  way  to  the 
fact  that  the  adverse  party  had  made  use  of  his 
unquestioned  right  to  object  to  certain  testi- 
mony. 

7.  JuDoifEKT— Persons  BotrwD. 

A  third  person  made  a  party  in  partition 
by  intervention,  wlio  filed,  after  judjrment  and 
p^ndinf;  motion  for  a  new  trial,  a  disclaimer  in 
favor  of  his  son,  was  bound  by  the  judgment. 
S.  EviDEJ^CE  —  Pabol  Evidence  —  Vabyiiio 

I  Tekms  of  Deed. 

'  That  a  deed  purporting  on  its  face  to  con- 

rev  real  estate  absolutely  was  ezcuted  under  an 

I  agreement  that  it  should  not  have  any  effect  as 
a  de«d.  but  should  only  be  used  to  serve  a  tem- 
porary purpose  and  then  be  destroyed,  may  be 
shown  by  parol  evidence  without  violating  the 
rule  with  regard  to  contradicting  the  terms  of 
a  written  instrument  by  parol. 

I  Appeal  from  District  Court,  Harris  County ; 

I        W.  P.  Hamblen,  Judge. 

Action  by  R.  Ivy  and  others  against  J.  F. 
'  T  Ivy.  From  a  judgment  for  plaintiffs,  de- 
I        fendant  appeals.    Reversed  and  remanded. 

W.  O.  liove,  R.  3.  Channel],  and  Hogg,  GUI 
k  Jones,  for  appellant.  Fisher,  Sears  & 
Campbell  and  Brockman,  Kabn  &  Newman, 
for  appellees. 

REESE,  J.  In  this  suit  R.  Ivy  and  others, 
cfandren  and  heirs  at  law  of  Mrs.  Elizabeth 
Iry,  deceased,  sue  J.  F.  Y.  Ivy  for  partition 
of  certain  property  In  the  dty  of  Houston. 
It  b  alleged  In  the  petition  that  plaintiffs  are 
the  owners  of  slx-seyenths  of  the  property, 
and  that  defendant  owns  the  other  one-sev- 
enth. Defendant  answered  by  general  dental, 
and  denying  si)eclally  the  title  of  plaintiffs, 
and  asserting  ownership  of  the  entire  proper- 
ty tmder  a  deed  to  himself  alleged  to  have 
been  execnted  by  EDIzabeth  Ivy  in  1893,  and 
praying,  by  way  of  cross-action,  that  his  title 
^•»  established  and  qnletpd  against  the  datms 
of  plaintiffa. 

It  is  alleged  by  defendant  that  the  property 
»ns  purchased  by  himself  and  his  mother, 
*Lp  said  Elizabeth  Ivy,  to  1876,  defendant 
fnrnHhlng  f425  of  the  purchase  money,  and 
bis  mother  the  balance;  that  defendant  and 


his  mother,  together  with  plaintiffs,  who  were 
younger  children  of  the  said  Elizabeth  Ivy, 
continued  to  reside  on  the  property  as  their 
home,  the  defendant  being  the  recognized 
head  of  the  family;  that  be  furnished  his 
mother  and  the  other  children  their  mainte- 
nance and  support,  and  also  out  of  his  own 
means  made  improvements  and  repairs  on 
the  property,  and  that  he  continued  to  sup- 
port the  said  Elizabeth,  who  lived  with  him, 
after  his  marriage,  upon  said  property;  that 
on  September  11,  1803,  to  consideration  of 
his  equitable  title  to  said  property,  and  as 
some  measure  of  compensation  for  his  serv- 
ices and  expenses  in  supporting  and  caring 
for  her  and  the  other  children,  and  to  con- 
sideration of  $5  in  cash  paid  by  htm,  and  for 
the  purpose  of  vesting  the  title  in  blm,  the 
said  Elizabeth  Ivy  executed  and  delivered  to 
him  a  deed  of  conveyance  of  the  property. 
Defendant  further  pleaded  the  statute  of  lim- 
itations of  10  years  by  reason  of  bis  adverse 
possession.  By  supplemental  petition  plain- 
tiffs denied  generally  the  allegations  of  de- 
fendant's answer  and  cross-bill,  and  by  way 
of  special  answer  denied  defendant's  title  to 
any  Interest  in  the  property,  except  the  one- 
seventh  interest  Inherited  from  Elizabeth 
Ivy,  and  the  one-seventh  Interest  acquired  by 
conveyance  from  Amelia  McGovem,  one  of 
the  plaintiffs,  since  the  Institution  of  the  suit. 
As  to  the  deed  from  Elizabeth  Ivy  to  defend- 
ant. It  is  averred  that  the  same  was  without 
consideration,  and  was  never  given  or  In- 
tended to  be  given  for  the  purpose  of  convey- 
ing title  to  defendant,  but  It  Is  alleged  that 
defendant,  being  a  candidate  for  office  or  de- 
sirous of  becoming  a  candidate  for  office,  so- 
licited the  said  Elizabeth  Ivy  to  make  blm  a 
deed  to  the  property  for  the  sole  and  single 
purpose  of  enabling  him  to  appear  ostensibly 
as  a  property  owner  and  taxpayer,  he  owning 
no  property  in  the  city  of  Houston,  and  that 
the  deed  was  executed  with  the  understand- 
ing and  agreement  on  the  part  of  defendant 
and  the  said  Elizabeth  Ivy  that  the  same 
should  have  no  actual  force  and  effect  as  a 
conveyance  of  the  property,  and  was  to  be 
canceled  and  destroyed  as  soon  as  the  elec- 
tion was  over  and  should  not  be  recorded; 
that  defendant  never  claimed  to  have  said 
deed,  or  set  up  any  title  thereunder  until  aft-  ' 
er  this  suit  was  filed,  but  frequently  declared 
that  the  same  had  been  destroyed  shortly 
after  Its  execution.  It  was  averred  that  after 
this  suit  was  filed  this  deed,  which  had  been 
hid  away  and  which  had  not  been  recorded, 
was  resurrected  by  defendant  for  the  pur- 
pose of  fraudulently  showing  title  to  the 
property.  They  prayed  that  the  deed  be  can- 
celed and  held  for  naught.  By  supplemental 
answer  defendant  specially  excepted  that  the 
deed  could  not  be  Impeached  by  parol  evi- 
dence, denied  the  allegations  of  the  supple 
mental  petition,  and  pleaded  the  statute  of 
limitations  of  two  and  four  years  to  the 
prayer  for  cancellation  of  the  deed.  By  fur- 
ther supplemental  petition  plaintiffs  deny,  to 
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detail  and  specially,  all  of  the  allegations  Of 
defendant's  croes-blll  as  to  any  payment  by 
blm  for  the  property  or  any  Improvements 
thereon;  say  that  he  was  a  minor  when  the 
property  was  bought,  and  had  no  money,  and 
that  the  entire  purchase  money  of  the  prop- 
erty was  $450,  all  of  which  was  paid  by 
Elizabeth  Ivy  out  of  her  own  money.  The 
charge  of  fraudulent  concealment  by  defend- 
ant of  his  daliQ  and  the  allegations  as  to  the 
true  character  of  the  transaction  are  elabo- 
rately reiterated.  Upon  trial  with  a  Jury 
there  was  a-  verdict  for  all  of  the  plaintiffs, 
except  Mrs.  McGovern,  for  five-sevenths  of  the 
property  and  for  defendant  for  two-sevenths. 
Upon  this  verdict  there  was  a  judgment 
awarding  each  of  the  plaintiffs,  except  Mrs. 
McOovem,  one-seventh  of  the  land,  and  de- 
fendant two-sevenths,  with  an  order  appoint- 
ing commissioners  to  make  partition.  A  mo- 
tion for  new  trial  being  overruled,  defendant 
appeals. 

On  a  former  day  of  the  term  motion  was 
submitted  by  appellees  to  strike  out  the  state- 
ment of  facts,  on  the  ground  that  the  same 
had  not  been  prepared  In  accordance  with  the 
provisions  of  section  5,  c.  24,  Acts  Called 
Sess  30th  Leg.  (Laws  1907,  p.  510);  In  that, 
Instead  of  being  In  narrative  form.  It  con- 
sisted of  the  stenographer's  notes  In  full,  con- 
taining questions  and  answers  as  under  the 
act  of  1906.  The  statement  was  prepared 
since  the  taking  effect  of  the  act  of  1007. 
This  motion  was  sustained,  and  the  state- 
ment of  facts  stricken  out 

The  first  and  second  assignments  of  error 
assail  the  ruling  of  the  court  In  the  admis- 
sion of  evidence.  The  third,  fourth,  seventh, 
eighth,  and  tenth  assignments  complain  of 
the  giving  and  refusal  of  instructions  to  the 
Jury.  The  fifth  assignment  Is  based  upon  the 
refusal  of  the  court  to  grant  appellant's  mo- 
tion for  a  new  trial  on  the  ground  that  the 
undisputed  evidence  showed  that  the  deed 
which  was  offered  In  evidence  from  Elizabeth 
Ivy  to  J.  F.  Y.  Ivy  was  executed  and  deliver- 
ed to  him  by  Elizabeth  Ivy,  and  said  deed  on 
its  face  conveyed  to  him  the  title  to  the  land, 
and  there  was  no  evidence  showing  or  tend- 
ing to  show  that  the  purpose  of  or  intention 
of  Elizabeth  Ivy  In  the  execution  or  delivery 
•  of  said  deed  was  different  fl:om  the  purpose 
and  intention  expressed  In  the  deed. 

The  sixth  assignment  is  based  on  the  error 
of  the  court  in  ovo'rullng  the  motion  for  a 
new  trial  on  the  ground  that  the  legal  ef- 
fect of  the  deed  was  to  convey  the  property 
which  could  in  no  event  be  defeated  without 
clear  and  positive  proof  of  an  agreement  at 
the  time  of  the  execution  of  the  deed  that  the 
deed  should  not  take  effect,  and  that  the  evi- 
dence of  such 'intention  was  too  weak  and  In- 
sufficient to  overcome  the  presumption  from 
the  execution  of  the  deed.  In  the  absence  of 
a  statement  of  facts,  none  of  these  assign- 
ments authorize  a  reversal  of  the  Judgment, 
nor  can  they  be  considered  for  that  purpose. 

The  general  rule,  as  announced  in  a  great 


many  decisions  by  onr  Supreme  Court,  Is  that 
errors  assigned  in  the  giving  and  refusing  of 
charges  or  in  the  admission  or  exclusion  of 
evidence  will  not  be  considered  In  the  absence 
of  a  statement  of  facts.    Cannovan  v.  Thomp- 
son, 12  Tex.  248;   Hutchlns  v.  Wade,  20  Tex. 
9;   Fulgham  v.  Bendy,  23  Tex.  (io ;  Black  well 
V.  Patton,  23  Tex.  074;   Devore  v.  Crowder, 
66  Tex.  206,  18  S.  W,  501;   Cottrell  v.  Tea- 
garden,  25  Tex.  319;    Thompson  v.  Callison, 
27  Tex.  440.    Plaintiffs  upon  interrogatories 
took  the  deposition  ex  parte  of  defendant,  J. 
P.  T.  Ivy,  which  deposition  was  regularly  ta- 
ken and  returned  into  court.    Upon  the  trial, 
plaintiffs  declining  to  read  the  answers  to 
these  ex  i)arte  interrogatories,  defendant  of- 
fered to  do  so,  whereupon  plaintiffs  objected 
on  the  grounds  that  the  answers  therein  were 
with  regard  to  transactions  between  defend- 
ant and  Elizabeth  Ivy,  deceased,  plaintiffs  su- 
ing as  her  heirs,  and  that  defendant  was  in- 
competent to  testify  as  to  such  matters.    The 
deposition  was  offered  on  the  part  of  de- 
fendant on  the  ground  that  he  had,  by  the 
filing  of  the  interrogatories  and  taking  the 
deposition  by  plaintiffs,  been  called  by  tbeia 
to  testify  to  the  matters  referred  to.    The 
objection  of  plaintiffs  was  sustained  by  the 
court,  and  the  evidence  excluded,  to  whlcb 
defendant  excepted.    The  bill  of  exceptions  is 
signed  by  the  trial  Judge  with  the  explanatlou 
that  defendant  was  afterwards  sworn  as  a 
witness  and  testified  in  the  case.    It  Is  not 
stated  that  he  offered  or  was  allowed  to  tes- 
tify as  to  the  nature  of  the  transactions  wltb 
Mrs.  Ivy  leading  to  the  execution  of  the  deed. 
The  excluded   deposition  contained  defend- 
ant's version  of  this  transaction,  and  tended 
to  support  the  allegations  of  his  answer  and 
cross-bill  that  the  deed  was  a  bona  fide  trans- 
action, and  was  intended  as  a  full  conveyance 
of  the  property,  and  to  rebut  the  allegations 
of  the  supplemental  petition  in  this  regard. 
It  Will  be  seen  that  the  testimony  excluded, 
in  any  possible  state  of  the  evidence,  was  of 
the  most  material  character,  and  that  it  af- 
forded, if  true,  a  complete  defense  to  plain- 
tiffs' action.    In  such  case  the  assignment  of 
error  presenting  this  question  comes  withla 
certain  exceptions  to  the  general  rule  above 
stated,  that  errors  In  the  exclusion  of  evi- 
dence will  not  be  revised  In  the  absence  of 
a  statement  of  facts.    Galbreath  v.  Temple- 
ton,  20  Tex.  47;  Fox  v.  Sturm,  21  Tex.  407; 
Tarlton  v.   Dally,  66  Tex.   96;    Lockett   v. 
Schurenberg,  60  Tex.  613;    Torrey  v.  Cam- 
eron &  Co.,  74  Tex.  187, 11  S.  W.  1088.    In  the 
last  case  cited  the  Supreme  Court  says:    "We 
understand  the  general  rule  to  be  that  with- 
out a  statement  of  facts  this  court  will  not 
revise  the  rulings  of  the  court  below  In  the 
admission  or  the  exclusion  of  evidence.    The 
reason  is  that  in  most  cases  without  a  state- 
ment of  the  whole  evidence  It  Is  impossible 
for  the  court  to  determine  whether  or  not  the 
error,  If  error  it  be,  has  operated  to  the  prej- 
udice of  the  appellant    An  exception  to  the 
rule  has,  however,  been  repeatedly  recognized 
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and  acted  upon  by  this  court  Harvey  t. 
Hill,  7  Tex.  5»1 ;  Fox  v.  Sturm,  21  Tex.  407 ; 
King  T.  Gray,  17  Tex.  62 ;  Galbreath  v.  Tem- 
pietOD,  20  Tex.  48;  Dalby  t.  Booth,  16  Tex. 
5«3;  Tarlton  ▼.  Dally,  55  Tex.  92.  Where 
ttie  evidence  amiears  material  and  relevant  to 
Che  issues  under  any  probable  state  of  the  tes- 
timony,  and  where  the  ground  of  objection  la 
one  that  is  not  tenable,  we  apprehend  the  bill 
of  exceptions  ought  to  be  considered  and  the 
ruling  revised,  although  no  statement  of  facts 
sppears  in  the  record."  Considering  the  as- 
signment of  error  in  the  light  of  the  bill  of 
exceptions,  tbe  ruling  of  the  court  in  exclud- 
ing the  deposition,  or  at  least  that  part  there- 
of most  material  to  defendant,  relating  to 
like  transaction  between  himself  and  Mrs.  Ivy 
with  regard  to  the  execution  of  the  deed,  was 
clearly  erroneous.  Hadley  v.  Upshaw,  27  Tex. 
517,  86  Am.  Dec.  654;  Gilkey  v.  Peeler,  22 
Tex.  663 ;  Grieb  v.  Stabl,  107  S.  W.  41,  20 
Tex.  Ct.  B.  447.  Tbe  fact  that  defendant  was 
sworn  and  testified  in  tbe  case  does  not  cure 
the  error.  If  be  had  testified  to  the  transac- 
tion vrlth  his  deceased  mother  as  in  the  ex- 
cluded deposition,  this  would  have  rendered 
tbe  error  baxmless,  but  it  would  be  most  un- 
reasonable to  assume,  in  the  absence  of  a 
statement  of  facts,  that  he  did  so,  or  would 
have  been  allowed  to  do  so,  in  the  face  of  the 
objection  to  tbe  d^wsition  and  the  court's 
nllog  thereon. 

The  case  was  briefed  by  appelleas'  counsel 
to  meet  the  case  as  presented  with  a  state- 
ment of  facta  In  the  record,  and  in  their  reply 
to  tlie  ninth  assignment  of  error  no  reference 
Is  made  to  any  testimony  of  defendant  with 
regard  to  tbe  matters  about  which  he  had 
been  held  to  l>e  Incompetent  to  testify  by  the 
mling  of  tbe  court  in  excluding  the  deposi- 
tion. It  la  entirely  proper  that  this  should  be 
ORisldered  also  as  rebutting  any  assumption, 
in  the  absence  of  a  statement  of  facts,  that 
he  so  testified  as  to  relieve  the  erroneous  rul- 
tog  of  Its  harmful  effects.  Nor  was  the  rul- 
ing justified  under  any  proper  exercise  of  dis- 
cretion In  refusing  to  allow  a  deposition  to  be 
read  when  the  witness  is  in  court  and  in  a 
podtlon  to  testify  orally.  Schmick  v.  Noel, 
84  Tex.  406.  As  to  the  matter  referred  to,  he 
could  <Hily  testify  when  called  to  do  so  by  the 
(ffiosite  party.  Article  2302,  Rev.  St.  1895. 
It  does  not  matter  that  other  evidence  may 
have  been  Introduced  as  to  which  tbe  exclud- 
ed evidence  was  merely  corroborative.  Du- 
pree  v.  Estelle,  72  Tex.  576,  10  S.  W.  666. 
roe  assignment  of  error  must  be  sustained, 
■od  this  reqnires  a  reversal  of  tbe  judgment 

It  was  Improiier  for  counsel  for  plaintiffs  to 
refer,  in  a  disparaging  way,  to  the  fact  that 
drfendant  had  made  use  of  his  unquestioned 
ngbt  to  object  to  certain  testimony.  It  should 
Bot  have  been  allowed  by  the  trial  court  We 
cumot  say,  however,  that  this  affords  ground 
for  reversal  In  this  case. 

If  there  was  any  error  in  the  way  in  which 
the  judgment  was  entered  as  to  Anton  Frank, 
St.,  it  will  be  obviated  by  proper  pleading  np- 
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on  another  trial.  We  tbink,  however,  that 
Frank  being  a  party  to  the  suit  by  interven- 
tion, and  having  filed  in  tbe  cause,  after 
judgment  and  pending  motion  for  new  trial, 
a  disclaimer  In  favor  of  his  son,  Anton  Frank, 
Jr.,  the  judgment  la  binding  upon  him,  and 
that  is  all  that  defendant  can  require.  The 
facts  are  different  from  those  in  Railway 
Co.  V.  Wilson,  85  Tex.  616,  22  S.  W.  678,  cited 
by  appellees. 

For  Its  guidance  upon  another  trial,  it  is 
pr<^>er  to  say  tbat  we  agree  with  the  trial 
court  tbat  the  statute  of  limitation  as  to 
suits  for  cancellation  of  a  deed  does  not  ap- 
ply. The  theory  of  plaintiffs'  case  is  that 
there  was  In  fact  no  executed  deed,  based 
upon  the  agreement  of  Mrs.  Ivy  and  defend- 
ant tbat  the  instrument  signed  by  her  should 
not  take  effect  as  a  conveyance  Inter  partes. 

Tbe  question  presented  by  the  third  assign- 
ment of  error  is  not  free  from  difficulty.  We 
do  not  regard  It  as  settled  by  any  decision  of 
our  Supreme  Court  The  assignment  com- 
plains of  the  giving  of  the  following  charge; 
"You  are  charged  that  the  deed  in  evidence 
from  Elizabeth  Ivy  to  J.  F.  Y.  Ivy  is  sufflclNit 
in  Itself  to  pass  all  of  tbe  title  of  Elizabeth 
Ivy  to  the  property  in  question  and  would 
constitute  him  the  exclusive  owner  thereof, 
and  therefore  you  will  find  for  the  defendant 
J.  F.  Y.  Ivy,  unless  you  believe  from  a  pre- 
ponderance of  the  evidence  that  the  deed  in 
question  was  given  to  him  by  Elizabeth  Ivy 
without  intention  to  convey  the  land  to  bim, 
but  only  for  tbe  temporary  purpose  of  having 
him  appear  as  a  property  owner,  and  with  tbe 
understanding  that  It  should  have  no  force  or 
effect,  and  be  destroyed  by  defendant  John  F. 
Y.  Ivy,  and,  If  you  so  find,  then  yon  will  find 
for  plaintiffs."  ?%e  pleadings  clearly  pre- 
sented the  issue  as  to  whether  or  not  this  in- 
strument was  executed  by  Mrs.  Ivy  upon  an 
agreement  with  defendant  that  it  should  not 
In  fact,  have  any  effect  as  a  deed  to  convey 
the  property,  but  should  only  be  used  to  serve 
a  temporary  purpose  and  then  be  destroyed. 
If  this  be  the  fact  it  would  undoubtedly  con- 
stitute a  fraud  on  the  part  of  defendant  to 
undertake  to  make  use  of  the  deed  now,  after 
Mrs.  Ivy's  death,  as  a  valid  conveyance  of  tbe 
property.  These  facts  we  think  may  be 
shown  by  parol  without  violating  the  general 
rule  with  regard  to  contradicting  the  terms  of 
a  written  Instrument  by  parol.  So.  Street 
By.,  etc.,  Co.  V.  Metropole  Shoe  Co.,  91  Md. 
61,  46  Atl.  613;  Earle  v.  Rice,  111  Mass.  20: 
Orlerson  v.  Mason,  00  N.  Y.  394 ;  Rearicb  v. 
Swinehart  11  Pa.  233,  61  Am.  Dec.  640-543. 
In  the  case  last  cited,  decided  by  the  Supreme 
Court  of  Pennsylvania,  the  court  says:  "The 
destruction  of  a  written  instrument  by  parol 
testimony  may  seem  dangerous,  and  It  is  so, 
but  the  community  would  be  in  a  still  worse 
condition  if  it  were  established  as  an  inflex- 
ible rule  that,  when  a  man's  hand  was  once 
got  to  an  instrument,  no  matter  by  what 
means,  the  doors  should  be  shut  against  all 
inquiry."    It  la  charged  In  plaintiffs'  petition 
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that  this  conveyance  was  given  for  the  pur- 
pose of  enabling  defendant,  the  oldest  son  of 
the  grantor,  who  was  living  with  her,  to  ap- 
pear as  a  property  owner  and  taxpayer  In  his 
candidacy  for  an  oflSce,  with  no  thought  or 
Intention  on  the  part  of  either  grantor  or 
grantee  that  It  should  ever  have  any  real 
force  or  effect  as  a  conveyance  of  the  prop- 
erty, and  that,  having  served  this  puriiose,  it 
should,  without  having  been  recorded,  be  de- 
stroyed, that  It  was  kept  hidden  and  Its  ex- 
istence even  denied  by  defendant  until  after 
the  death  of  tlie  grantor  and  until  this  suit 
was  filed,  when  it  was  brought  forward  and 
the  present  claim  set  up  under  it  as  a  valid 
conveyance  of  the  property.  If  these  allega- 
tions of  the  petition  be  true.  It  would  be  In- 
tolerable that  plaintiffs  should  not  be  allowed . 
to  establish  them  by  parol,  unless  some  well- 
established  rule  of  law  forbids.  We  do  not 
think  the  rule  of  law  relied  upob  by  defend- 
ant does  BO  forbid.  If  the  evidence  Introduc- 
ed tended  to  support  the  allegations  of  the 
petition  with  regard  to  the  execution  of  this 
Instrument,  we  do  not  think  the  charge  given 
was  erroneous. 

For  the  error  of  the  court  In  excluding  the 
ex  parte  deposition  of  defendant,  the  judg- 
ment Is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


HOUSE  V.  WELLS  et  al. 

(Court  of  Civil  Appeals  of  Texas.     June  3, 
1008.) 

JaDQMiDNT—OowsTRucTiow— Action    Aqa.in8t 
Partnebship. 

The  defendant  in  a  petition  was  T.  W. 
House,  described  as  a  copartnership,  composed  of 
T.  W.  House  and  J.  H.  B.  House.  The  prayer, 
however,  was  for  judgment  against  the  persons 
named  as  composing  the  said  firm  and  also  as 
individuals.  The  judgment  dealt  with  T.  W. 
House,  which  under  the  pleadings  might  mean 
and  consistently  with  the  record  did  mean  the 
copartnership  of  that  name.  Held,  that  the  ad- 
judication was  against  the  defendants  in  the 
firm  name,  and  the  failure  to  adjudicate  against 
them  as  individuals  was  in  effect  a  denial  of 
any  such  relief. 

On  motion  of  sureties  on  supersedeas  bond 
to  set  aside  judgment  of  affirmance  (108  S.  W. 
196)  and  dismiss  appeal.    Motion  overruled. 

JAMES,  C  3.  The  defendant  In  the  peti- 
tion was  T.  W.  House,  described  as  a  co- 
partnership composed  of  T.  W.  House  and  J. 
H.  B.  House.  The  prayer,  however,  was  for 
judgment  against  them  as  composing  said  firm 
and  also  as  Individuals.  The  judgment  deals 
with  T.  W.  House,  which  under  the  pleadings 
may  mean  and  consistently  with  the  record 
does  mean  the  copartnership  of  that  name. 
Is  the  judgment  not  final  because  It  falls  to 
adjudicate  concerning  the  individual  liability 
of  the  partners? 

The  adjudication  against  the  defendants  by 
the  firm  name  disposed  of  both  partners  and 
their  liability  as  far  as  the  partnership  as- 
sets  extended.     The   failure   to    adjudicate 


against  them  as  Individuals  was  in  effect  n 
denial  of  any  such  relief.  It  seems  to  us  that 
the  case  was  disposed  of  as  to  both  the  part- 
ners by  a  judgment  against  the  firm.  Aiitl 
for  the  same  reasons  the  judgment  over  ii» 
favor  of  the  firm  against  the  sureties  disposetl 
of  that  branch  of  the  case.  The  motion  as- 
sumes that  it  must  be  taken  that  the  Judg- 
ment where  It  mentions  "T.  W.  House"  means 
the  individual  T.  W.  House,  when  that  Is  not 
what  the  judgment  intended  when  the  matter 
Is  considered  in  the  light  of  the  whole  record. 
Motion  overruled. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
RICH. 

(Court  of  Civil  Appeals  of  Texas,     June   13, 

1008.) 

1.  Cakbiebs— Live  Stock— Action  fob  Inju- 
BY— Pleadino. 

In  an  action  against  carriers  for  injury  to 
a  live  stock  shipment,  the  petition  was  not  in- 
sufficient for  failing  to  separately  allege  the 
items  of  damage  to  the  stock  through  rough 
handling,  long  confinement  in  the  cars,  failure  to 
feed  and  water,  etc. 

2.  EvinENCB— Opinions — (Jonsidekation. 

In  an  action  against  carriers  for  injury  to  a 
live  stock  shipment,  plaintiff's  testimony  that 
he  received  no  consideration  for  executing  the 
contract  of  shipment  under  his  plea  of  failure 
of  consideration  was  not  wholly  afi  to  a  question 
of  law,  but  was  rather  a  mixed  question  of  latv 
and  of  fact,  and  it  was  proper,  since  if  there  was 
no  consideration  for  the  contract  it  would  not 
be  binding,  whether  there  was  a  formal  plea  of 
fraud,  duress,  or  mutual  mistake,  or  not. 

3.  Trial— Evidence — Objections. 

In  an  action  against  carriers  for  injury 
to  a  live  stock  shipment,  the  admission  of  tes- 
timony: "I  think  that  the  mule  that  had  the 
hip  sweeny  was  damaged  in  the  sum  of  $75,  aud 
the  other  one  was  damaged  $25" — was  not  error 
as  against  an  objection  that  it  was  "irrelevant, 
immaterial,  and  not  the  proper  measure  of 
plaintiff's  damages,  and  not  the  proper  way  to 
prove  same,  if  be  had  sustained  any  damages." 

4.  Witnesses— Cboss-Examination— Scope  — 
Testing  Accuracy  of  Witness. 

Plaintiff's  witness,  in  an  action  against  a 
carrier  for  injury  to  a  live  stock  shipment,  hav- 
ing stated  that  there  was  no  market  value  for 
the  stock  in  their  injured  condition,  etc.,  it  was 
error  to  exclude  a  question  asked  him  by  the 
carrier  as  to  what  be  based  his  judgment  on, 
and  if  he  did  not  testify  that  they  would  not 
sell  for  more  than  half  they  would  have  sold  for 
if  uninjured,  because  he  did  not  know  the  ex- 
tent of  their  injury,  and  "if  you  knew  they 
would  soon  recover  from  such  injuries  they  could 
be  sold  for  a  great  deal  more  than  half" ;  the 
carrier  being  entitled  to  thoroughly  cross-ex- 
amine witness  to  test  the  accuracy  of  his  opin- 
ion. 

[Ed.  Note.— For  cases  in  point,  see  <3ent  Die. 
vol.  50,  Witnesses,  §§  1106-1108.] 

5.  Carriers — Injury  to  Livk  Stock  Cabbied 
—Measure  of  Damages. 

The  difference  in  the  market  value  of  live 
stock  in  an  injured  and  an  uninjured  condition 
is  the  owner's  measure  of  recovery  against  car- 
riers for  injuring  them  in  transporting  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dia. 
vol.  9,  CJarriers,  S§  963,  964.] 

6.  Damages— Instructions. 

In  an  action  against  carriers  for  injury  to 
a  live  stock  shipment,  it  was  error  to  direct  the 
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JEiT  to  return  a  verdict  not  exceeding  a  specified 
nm  on  finding  for  plaintiff,  though  there  was 
ainch  testimony  tending  to  show  that  that  waa 
the  extent  of  his  damage,  especially  since  the 
Ti^idict  returned  was  for  that  amoant. 

T.  Caskizss — LavE  Stock— Connecting  Cab- 
KiEBS — AcnoNa — Evidencb. 
That  the  jury,  in  an  action  against  a  car- 
risr  for  injariea  to  live  stock,  could  not  de- 
tarsune  from  the  evidence  what  amount  of  dam- 
scs  occurred  on  the  respective  lines,  did  not 
sartant  a  finding  for  the  carriers. 

\  Sake — ^I>EFEK8ES. 

That  anixaals  contributed  to  injuries  receiv- 
ed in  transportation  by  their  inherent  vice,  etc., 
iem  not  prevent  the  owner  from  recovering  for 
kjaries  caused  by  the  carrier's  negligence ; 
tki>re  being  no  issue  of  his  contributory  neg- 
Uz^nce  in  placing  Ticioos  animals  in  the  car 
!'>.:ether. 

a.  Thai.  —  iNSTBUcnoNB  —  Weight  of  Evi- 

DENCZ._ 

An  instruction,  in  an  action  for  negligent 
iiJTiry  directing  the  jury  to  adopt  as  their  ver- 
dict the  lowest  estimate  of  plaintiff's  damages 
ude  By  an^  of  the  witnesses,  was  errcmeons  as 
being  on  the  weight  of  the  evidence. 

[Ed,  Note. — For  cases  in  point,  tee  Cent.  Dig. 
ni.  46,  THal,  SS  53»-54a] 

Appeal  from  Gblldreas  County  Court;  W. 
B.  Howard.  Judge. 

Action  by  ti.  B.  Rich  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas 
ind  anotber.  From  a  Judgment  for  plaintiff, 
the  named  defendant  appeals.  Reversed  and 
mnanded  as  to  appellant. 

Spas'  &  Weldon,  for  appellant  G.  B.  Ham- 
iltoi^  for  appdlee^ 


SPEEB,  J.  This  appeal  Is  from  a  Judg- 
aent  in  favor  of  L.  B.  Rich  against  the  Slis- 
sjori,  Kansas  &  Texas  Railway  Company  of 
Texas  for  damages  to  a  shipment  of  live 
sot  and  a  quantity  of  emigrants'  household 
Kods. 

There  was  no  error  In  overruling  appel- 
kLt's  sperfal  exception  addressed  to  appel- 
',-*s  peUtlon  because  of  its  faUure  to  sep- 
arately allege  the  Items  of  damage  to  his  live 
-rt:**  by  reason  of  the  rough  handUng,  long 
"afinement  In  the  cars,  falliure  to  feed  and 
«iter.  etc.  In  the  nature  of  things  the  plead- 
er wold  not  definitely  state  the  amount  of 
Jamages  due  to  each  of  these  causes,  and  the 
iBthoritiea  cited  by  appellant  are  not  appli- 
cable to  imcb  a  case. 

Appellee's  testimony  that  he  received  no 
•«)sideratton  for  executing  the  eoutract  of 
sMpmoit  given  in  support  of  his  plea  of  fall- 
ore  (rf  consideration  was  not  wholly  as  to  a 
TMstion  of  law,  but  was  rather  a  mixed  ques- 
tion of  fact  and  of  law,  and  there  was  no 
error  In  pernilttlng  It  Of  course.  If  there 
was  no  consideration  for  the  contract.  It 
would  not  be  binding,  whether  there  was  a 
formal  plea  of  fraud,  duress,  or  mutual  mis- 
ake,  or  not.  and  this  answers  appellant's 
tfaird  assignment. 

Appellant's  fourth  asslgnm^t  Is  not  sup- 
ported by  the  record,  for  the  answer  of  ap- 
pellee that  he  had  sold  his  mules  and  harness 
for  $300  api>earB  to  have  been  in  reply  to  a 


question  from  appellant's  codefendant,  and 
not  from  the  appellee,  as  the  assignment 
states,  and  we  are  not  prepared  to  bold  the 
same  erroneous  on  cross-examination. 

Over  appellant's  objection,  appellee  testi- 
fied: "I  think  the  mule  that  had  the  hip 
sweeny  was  damaged  lu  the  sum  of  $75,  and 
the  other  one  was  damaged  $25."  The  objec- 
tion interposed  was  that  the  answer  was  "Ir- 
relevant, Immaterial,  and  not  the  proper  meas- 
ure of  plaintiff's  damages,  and  not  the  proper 
way  to  prove  same.  If  he  had  sustained  any 
damages."  As  against  these  objections,  the 
court  committed  nd  error  in  admitting  the 
testimony. 

By  proper  bills  of  exception,  it  Is  shown 
that  the  witness  T.  J..  Jeffries,  who  testified 
in  behalf  of  appellee  that  he  was  acquainted 
with  the  market  value  of  mules  and  horses, 
such  as  appellee's  were,  if  uninjured.  In  Chil- 
dress, Tex.,  and  that  there  was  no  market 
value  for  such  stock  in  the  Injured  condition 
described  by  counsel,  and,  after  he  had  placed 
the  value  of  appellee's  mules  in  an  uninjured 
condition  at  $350,  was  then  asked  by  api)el- 
lee's  counsel  the  following  qiiestlon:  "What 
would  the  same  mules  with  their  legs  badly 
swollen,  skinned,  and  bruised  In  places  all 
over,  drawn,  shrunken,  and  one  of  them  suf- 
fering with  hip  sweeny,  and  both  lame,  have 
been  worth  on  the  market  at  Childress  in 
October,  1906?"  To  this  the  witness  replied: 
"As  stated  before,  there  was  no  market  value 
at  Childress  In  October,  1906,  for  animals  of 
this  class  In  the  Injured  condition  detailed 
by  you ;  but  they  could  not  be  sold  for  half 
as  much  as  if  uninjured."  Counsel  for  ap- 
pellant then  asked  the  witness  the  following 
question :  "If  there  waa  no  market  value  for 
such  animals  as  these  in  their  injured  condi- 
tion, and  you  think  they  could  not  have  been 
sold  for  more  than  half  as  much  as  they  could 
It  uninjured,  upon  what  do  you  base  your 
judgment  and  is  it  not  a  fact  that  the  reason 
you  say  they  could  not  be  sold  for  more  than 
half  what  they  would  sell  for  if  uninjured  is 
because  you  do  not  know  the  extent  of  their 
Injury,  and  If  you  knew  they  would  soon  re- 
cover from  such  Injuries  they  could  be  sold 
for  a  great  deal  more  than  half  7"  Upon  ap- 
pellee's objections,  the  witness  was  not  per- 
mitted to  answer  this  question.  We  have  re- 
cently indicated,  in  the  case  of  Ft  Worth  & 
Rio  Grande  Ry.  Co.  v.  Word,  111  S.  W.  753, 
that  the  measure  of  damages  for  Injuries  to 
a  shipment  of  live  stock  not  intended  for  im- 
mediate market  was  to  be  determined  by  the 
same  rules  as  though  the  animals  were  to  be 
sold  on  the  markef,  but  that  in  arriving  at 
the  amount  of  such  dam.iges,  the  subsequent 
history  of  the  animals  with  respect  to  their 
recovering  from  the  Injuries  was  a  proper 
subject  of  inquiry  to  aid  the  jury  In  determin- 
ing the  extent  of  the  real  injuries,  and,  while 
the  damages  are  to  be  fixed  as  of  the  date 
when  the  animals  reached  their  destination. 
yet  the  rapidity  with  which  they  are  shown 
to  have  recovered  from  their  bruises  and  oth- 
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er  Injuries  Is  a  potent  drcnmstance  In  deter- 
mining the  real  as  against  the  apparent  dam- 
ages sustained.  In  lieeplng  with  this  prin- 
ciple, appellant  should  have  been  permitted  to 
tborouglily  cross-examine  the  witness  JeiTries 
to  test  the  accuracy  of  his  opinion,  (or  tt  was 
only  an  opinion,  at  best,  that  the  animals  In 
controversy  had  sustained  injuries  to  the  ex- 
tent of  one-half  their  value.  For  this  error 
the  judgment  of  the  county  court  must  l»e  re- 
versed. 

As  indicated  above,  we  hold  against  appel- 
lant as  to  Its  contention  _  that  the  difference 
In  the  market  value  of  appellee's  animals  in 
an  injured  and  uninjured  condition  was  not 
the  measure  of  his  recovery.  We  are  inclined, 
also,  to  hold  that  tbe  court  erred  in  his  charge 
wherein  he  Instructed  tbe  Jury,  if  they  found 
for  the  plaintiff,  to  return  a  verdict  for  his 
d;«  mages  "not  to  exceed  $480."  The  prayer 
of  the  petition  was  for  $750  upon  this  Item, 
and,  if  that  sum  bad  been  named  as  the  max- 
imum limit  of  the  recovery,  the  reference,  per- 
haps, would  not  have  been  reversible.  It  has 
several  times  been  held  to  be  Improper  for 
the  court  In  his  charge  on  the  measure  of 
damage  or  amount  of  recovery  to  make  ref- 
•erence  to  the  amount  claimed  in  the  plaintiff's 
petition.  Glasscock  v.  Shell,  67  Tex.  215; 
Willis  V.  McNeill,  57  Tex.  465;  G.,  H.  &  S. 
A.  Ry.  Co.  V.  Kelley  (Tex.  Civ.  App.)  26  S.  W. 
470;  Tex.  &  Pac.  Ry.  Co.  v.  Huffman,  83 
Tex.  286,  18  S.  W.  741;  Tex.  &  N.  O.  Ry. 
Co.  V.  Carr  (Tex.  Civ.  App.)  42  S.  W.  126.  On 
the  other  hand,  it  has  also  been  held  that 
where  the  evidence  supports  the  amount  of 
the  verdict  and  there  Is  nothing  to  indicate 
that  the  Jury  was  influenced  by  the  charge, 
tbe  error  is  not  ground  for  reversal.  See  au- 
thorities cited  In  Tex.  &  N.  O.  Ry.  Co.  v.  Carr, 
supra.  In  the  present  case  much  of  the  testi- 
mony was  to  the  effect  that  appellee's  ani- 
mals would  have  been  worth  about  $1,000  in 
an  uninjured  condition,  and  that  they  were 
damaged  to  the  extent  of  one-half  their  value. 
In  this  state  of  the  evidence,  the  trial  court's 
charge  that  the  verdict  should  not  exceed  the 
sum  of  "$480  was  particularly  misleading,  es- 
pecially in  view  of  the  fact  that  the  verdict 
actually  returned  was  for  that  amount  We 
cannot  say  that  the  error  was  harmless,  but 
are  inclined  to  the  view  that  It  Improperly 
influenced  the  Jury  in  reaching  a  verdict 

Appellant's  requested  charges  were  ail  cor- 
rectly refused:  The  first  because  it  improperly 
directed  a  verdict  for  the  defendants  If  the 
Jury  were  unable  to  determine  from  the  tes- 
timony what  amount  of  damages  occurred  on 
tbe  line  of  the  respective  defendants,  and  the 
fourth  because  it  directed  a  verdict  for  the 
defendants,  notwithstanding  their  negligence 
resulting  in  injury  to  appellee's  stock,  if  tbe 
animals  themselves  bad  contributed  to  their 
injuries  by  their  inherent  vice,  eta  There 
was  no  issue  In  the  case  of  appellee's  contrib- 
utory negligence  in  placing  vicious  animals  In 
the  car  together,  and  the  mere  fact  that  tbe 
animals  may  have  bitten,  kicked,  or  otherwise 


Injured  each  other  wotild  be  no  excuse  for  ap- 
pellant's negligence. 

In  view  of  another  trial,  we  call  attention 
to  appellant's  fecial  charge  No.  7,  which  was 
given.  This  charge  was  dearly  upon  tbe 
weight  of  the  evidence,  in  that  it  directed  tbe 
Jury  to  adopt  as  their  verdict  the  lowest  esti- 
mate made  by  any  of  tbe  witnesses  of  ap- 
pellee's damages. 

The  judgment  of  the  county  court  as  be- 
tween appellant  the  Missouri,  Kansas  &  Tex- 
as Railway  Company  of  Texas  and  the  appel- 
lee is  reversed  and  remanded  for  another 
trial,  but  as  to  the  Ft  Worth  &  Denver  City 
Railway  Company  tbe  Judgment  is  not  dis- 
turbed. 


HOGGINS  V.  RBTNOI/DS. 
(Court  ot  Civil  Appeals  of  Texas.    May  8,  1908. 

Rehearing  Granted  June  27,  1908.) 

1.  Abandonment— Natube—Effbct. 

One  may  abandon  his  right  to  property  by 
evidencing  hia  intention  by  an  act  legally  suffi- 
cient to  divest  ownership,  and  another,  reducing 
the  property  to  possession  after  such  abandoa- 
ment,  is  not  guilty  of  conversion. 

2.  Landlord  and  Tenant— Abandonment  bx 
Tenant  of  Obop— Effect. 

A  tenant  may,  notwithstanding  the  expira- 
tion of  tbe  tenancy,  proceed  to  gather  the  rem- 
nant of  bis  crop,  but  he  must  act  promptly  if 
he  intends  to  claim  the  crop ;  and,  where  he  de- 
clines to  do  his  duty,  and  abandons  the  crop,  he 
cannot  sue  the  landlord  for  a  conversion  thereof. 

.  Appeal  from  Clay  County  Court;    S.   A. 
Denny.  Judge. 

Action  by  P.  R.  Reynolds  aganlst  J.  L.  Hug- 
gins.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

Allen  &  Wantland  and  P.  M.  Stine,  for  ap- 
pellant   Allen  &  Jones,  for  appellee. 

CONNER,  C.  3,  Appellee  was  a  tenant  ot 
appellant  and  instituted  suit  In  tbe  justice 
court  upon  an  account  aggregating  $96. 
Among  other  items  specified  was  one  of  $40 
for  "three-fourths  of  two  bales  of  cotton  less 
cost  of  picking."  The  landlord,  Hugglns,  re- 
plied with  a  counterclaim,  aggregating  the 
sum  of  $105.70.  In  tbe  Justice  court  appel- 
lee, Reynolds,  failed  to  recover,  and  appeal- 
ed his  cause  to  the  county  court  of  Clay  coun- 
ty. Tbe  trial  there  resulted  in  a  general  ver- 
dict for  appellee  in  the  sum  of  $45.93,  from 
which  this  appeal  has  been  prosecuted. 

On  a  former  day  of  the  term  the  appeal 
was  dismissed,  because  the  transcript  as 
then  appearing,  failed  to  show  a  disposition 
in  the  Justice  court  of  appellant's  counter- 
claim, but  since  that  time  the  record  baa 
been  corrected  in  this  respect,  and  we  now, 
therefore,  set  aside  the  former  Judgment  of 
dismissal,  and  proceed  to  determine  the  ques- 
tions presented  by  the  assignments.  Appel- 
lant among  other  things,  requested  the  fol- 
lowing special  charge,  wtilch  the  court  refus- 
ed to  give,  and  to  which  action  of  the  court 
error  is  assigned,  viz. :    "In  this  case  you  are 
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fnrtlier  loBtracted  that  If  platnturs  tenancy 
tennimted  on  the  Ist  day  of  January,  190T, 
and  if  th««after  plaintiff  delivered  up  pos- 
session of  the  rented  premlaeB,  and  If,  as  to 
any  part  of  the  cotton  plaintiff  had  grown  on 
said  premises,  and  that  then  remained  on- 
pk-ked,  plaintiff  abandoned  aald  cotton,  and 
di-olared  his  Intention  not  to  pick  the  same, 
aad  that  defendant  might  turn  In  .on  it,  and 
if  tb»eapon  defendant  hired  the  same  to  be 
picked,  and  sold  the  same,  then  plaintiff  la 
not  aititled  to  recover  any  part  of  the  pro- 
ceeds thereof."  Appellee's  lease  terminated 
January  1,  1907,  and  appellant,  Hugglns,  tea- 
tSed,  in  substance,  that  on  or  about  the  16tb 
day  of  January,  1907,  be  went  to  see  appel- 
lee, who  bad  tben  removed  from  the  witness' 
place,  in  order  to  get  the  unobstructed  use  of 
•he  rented  premises  for  pasturage,  and  that 
tppellee  then  directed  him  "to  go  ahead  and 
rem  In,  that  be  (appellee)  was  not  going  to 
pick  any  more  of  the  cotton";  that  it  was 
after  this  that  appellant  caused  to  be  picked 
ud  sold  the  cotton,  the  proceeds  of  which 
was  sued  for  in  this  case.  It  seems  to  be 
veil  settled  in  the  authorities  that  a  party 
may  abandon  and  relinquish  his  right  to 
property.  If  the  owner  sees  proper  to  aban- 
don Ills  property,  and  evidences  his  intention 
I'T  an  act  legally  sufficient  to  vest  or  divest 
ownership,  why  may  he  not  do  so?  In  Mc- 
Goon  T.  Ankeny,  11  lU.  55S,  it  is  said,  quoting 
from  the  bead  note:  "A  party,  considering 
an  article  entirely  worthless,  casts  It  away, 
intending  to  alwndon  it ;  he  loses  his  title  to 
it"  And  on  the  same  subject,  in  the  case  of 
Wyman  ▼.  Hnrlbnrt,  12  Ohio,  81,  40  Am. 
Dec.  461,  tbe  Supreme  Court  of  Ohio  says, 
again  qnoting  from  the  headnote :  "Abandon- 
ment of  property  divests  the  owner  of  his 
title  therein,  and  the  finder,  who  reduces  the 
same  to  possession  after  such  abandonment, 
is  not  guilty  of  conversion."  And  in  ttie  case 
of  Davis  v.  Butler,  6  Cal.  611,  the  Supreme 
Court  of  that  state  says,  quoting  from  the 
t<adnote:  "An  abandonment  of  property  de- 
termines the  right  of  the  party  thereto  from 
:li«  date  of  the  act,  and  the  property  Is,  to 
him,  as  thoagb  he  had  never  owned  or  oc- 
(ToiHed  it."  And  the  right  to  so  abandon  prop- 
frtj  is  clearly  recognized  by  our  own  court, 
u  may  l>e  seen  by  an  examination  of  the 
esse  of  Dikes  t.  Miller,  24  Tex.  417.  So  that 
I:  would  seem  that  appellant  would  not  be 
ilible  for  the  "three-fourths  of  two  bales  of 
cottoi,"  for  which  appellee  sued,  If  he  in 
bet,  as  apiiellant  in  substance  testified,  whol- 
■T  aI>andoned  It.  He  might,  under  certain 
ijrcumstances,  notwithstanding  the  expira- 
tion of  his  tenancy,  proceed  to  gather  the 
rtfiinant  of  his  crop.  See  unpublished  opin- 
ioo  by  this  conrt  In  cause  No.  5,662,  Bowles 
T.  Driver,  112  S.  W.  440.  But  if  so.  It  was 
tiU  du^  to  act  promptly,  if  he  intended  to 
fiaim  the  right ;  and,  having  declined  to  do 
tiis  doty  in  this  respect  and  after  having 
abudoned  the  cotton,  if  he  did  so,  be  could 


not  thereafter  sue  appellant  as  for  a  con- 
version thereof. 

We  find  no  other  error  In  tbe  proceedings 
as  assigned,  but  are  unable  to  say  from  the 
verdict  of  the  Jury,  that  they  did  not  find  for 
appellee  for  the  Item  mentioned,  and  the 
judgment  must  accordingly  be  reversed,  and 
the  cause  remanded  for  the  error  of  the  court 
in  refusing  said  q;)eclal  charge. 


CHICAGO,  R.  I.  &  O.  RT.  CO.  v.  CREN- 
SHAW. 

(Court  of  Civil   Appeals  of  Texas.     May  30, 

1»08.) 

1.  Appkal  akd  Ebbob  —  Apflicatior  fok 
Leave  to   File   Bbixts— Obounds— Suffi- 

CIENCT. 

The  application  of  appellant  for  leave  to  file 
briefs  will  be  denied,  woere  his  counsel  was 
not  misled  by  reason  of  an  agreement  tliat  the 
filing  of  briefs  was  waived  in  all  cases  in  which 
a  designated  attorney  rei>re8ented  defendant, 
where  such  counsel  had  no  information  that  the 
designated  attorney  represented  defendant,  es- 
pecially where  he  did  not  make  any  request  that 
tbe  filing  of  briefs  should  be  waived  until  after 
the  expiration  of  the  time  fixed  for  filing  bri^. 

2.  Sake— OisuiBSAi.  or  Afpbai/— Obounds— 
Want  or  Pbosecution. 

A  motion  by  appellee  to  dismiss  an  appeal 
for  want  of  prosecution  will  be  dismissed,  where 
an  inspection  of  the  record  discloses  fundamen- 
tal error  in  the  want  of  Jurisdiction  of  the  lower 
court  over  tbe  amount  in  controversy. 

3.  GouBTB— County  Coubtb— Jubisdiction— 
Amount  in  Oontbovbbst  — Akenoed  Peti- 
tion. 

The  allegation  in  an  amended  petition,  in 
an  action  against  a  carrier  for  $192  for  dam- 
ages to  a  shipment  of  cattle,  filed  in  the  county 
court  on  appeal  from  a  justice's  court,  that 
plaintiff  claims  damages  to  the  cattle  amounting 
to  $200,  followed  by  a  prayer  tor  judgment  for 
such  damages,  with  interest  and  costs,  puts  the 
amount  in  controversy  beyond  $200,  and  ousts 
the  jurisdiction  of  the  county  court  to  deter- 
mine the  case,  though  in  determining  the  amount 
in  controversy  as  affecting  the  jurisdiction  of 
the  trial  court,  an  amended  petition  speaks  from 
the  date  of  the  original  institution  of  the  suit, 
unless  It  sets  up  a  new  cause  of  action,  or  in- 
creases the  amount  originally  sued  for,  so  as  to 
claim  an  amount  not  within  the  jurisdiction  of 
the  court 

Appeal  from  Montague  County  0>urt;  Geo. 
S>  March,  Judge. 

Action  by  Lee  Crenshaw  against  the  Chica- 
go, Koek  Island  &  Gulf  Railway  Company. 
From  a  Judgment  in  favor  of  plaintiff,  ren- 
dered by  the  county  court  on  appeal  from  a 
Justice's  Judgment,  defendant  appeals.  Re- 
versed and  remanded. 

Graham  &  Williams  and  Lasslter  &  Har- 
rison, for  appellant  Chas.  Crenshaw,  W.  0. 
Newman,  and  J.  A,  Templeton,  for  appellee. 

SPEER,  J.  In  this  case  appellee  recovered 
Judgment  against  appellant  for  damages  to  a 
shipment  of  cattle  growing  out  of  the  lattw's 
negligence,  from  which  Judgment  the  defmd- 
ant  has  appealed. 

No  briefs  have  been  filed  for  apiiellant,  and 
we  are  asked  by  appellee,  therefore,  to  dia- 
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mlss  the  appeal  for  want  of  prosecution. 
This  motion  of  appellee,  however,  la  met  by 
appellant's  request  for  leave  to  file  briefs, 
setting  up  a  general  agreement  with  J.  A. 
Templeton,  Esq.,  to  the  effect  that  filing 
briefs  In  the  lower  court,  notice,  etc.,  on  the 
part  of  this  appellant,  in  c.ises  in  which  said 
Templeton  represented  the  appellee,  was  al- 
ways waived  by  said  Templeton.  It  appears 
undlsputably,  however,  that  while  Mr.  Tem- 
pleton did  present  a  motion  for  the  appellee 
in  this  case,  be  was  not  otherwise  of  coun- 
sel for  him,  and  had  no  authority,  and  did 
not  undertake,  to  waive  the  filing  of  briefs 
according  to  the  rules.  Counsel  for  appel- 
lant was  in  nowise  misled,  since  he  at  no 
time  had  any  information  that  Mr.  Temple- 
ton represented  appellee,  or  in  any  manner 
appeared  in  this  court  for  him,  nor  did  he 
ever  make  any  request  that  the  filing  of 
briefs  in  the  lower  court  should  be  waived 
until  after  the  expiration  of  the  time  within 
which  be  could  have  filed  briefs  under  the 
most  liberal  interpretation  of  the  rules.  We, 
therefore,  overrule  appellant's  request  for 
permission  to  file  briefs,  and  would  grant  the 
prayer  of  appellee  to  dismiss  the  appeal,  were 
it  not  for  the  fact  that  an  inspection  of  the 
record  discloses  fundamental  error,  for  which 
the  cause  must  be  reversed. 

It  affirmatively  appears  that  the  county 
court,  from  which  this  appeal  has  been  taken, 
had  no  Jurisdiction  over  the  amount  put  in 
controversy  by  appellee's  amended  petition. 
The  cause  originated  in  the  Justice  court, 
where  suit  was  instituted  on  May  17,  I90f;. 
and  was  a  "suit  upon  damages  for  $192." 
There  was  no  prayer  for  any  sum,  whether 
as  "interest"  or  otherwise,  l>eyond  this 
amount.  On  api)eal  to  the  county  court  the 
pleadings  of  the  plaintiff  were  amended,  so 
as  to  claim  damages  for  4  head  of  cattle  at 
$17  per  head,  amounting  to  $68,  and  tor  66 
head  of  cattle  at  $2  per  head,  amounting  to 
$132,  aggregating  the  sum  of  $200,  and  clo' 
ed  with  a  prayer  for  "Judgment  for  his  debt, 
damages,  Interest,  and  costs  of  suit,  for  gen- 
eral and  special  relief,"  etc.  Clearly  this  al- 
legation, under  the  authorities,  put  the  amount 
in  controversy  beyond  $200,  and  as  clearly 
ousted  the  Jurisdiction  of  the  county  court 
to  determine  the  cause  thus  appealed  from 
the  Justice  court  Tex.  &  Pac.  Ry.  Co.  v. 
Walter  Hunt  &  Co.  (Tex.  Olv.  App.)  85  S.  W. 
IIGS.  In  determining  the  amount  in  contro- 
versy tor  the'  purpose  of  ascertaining  the  Ju- 
risdiction of  the  trial  court,  an  amended  pe- 
tition is  supposed  to  speak  as  from  the  date 
of  the  original  institution  of  the  suit,  unless 
it  "sets  up  a  new  cause  of  action,  or  increas- 
es the  amount  originally  sued  for,  so  as  to 
claim  an  amount  not  within  the  Jurisdiction 
of  the  court"  Ft  W.  &  D.  C.  Ry.  Co.  v. 
Tfnderwood,  99  S.  W.  92,  17  Tex.  Ct  Rep. 
420.  So  that  If  appellee's  amendment  in 
the  county  court  had  merely  sought  to  re- 
cover $192,  with  interest  from  the  date  of 
the  injury,  and  the  pleadings  ia  the  Justice 


court  had  also  included  interest,  the  county 
court,  perhaps,  under  the  authority  clte«l, 
would  not  have  lost  all  Jurisdiction,  evou 
though  the  accumulated  interest  to  the  time 
of  trial,  when  added  to  the  sum  nameU, 
would,^have  exceeded  $200.  But  even  wheu 
tested  by  this  rule,  the  amended  petition  stat- 
ed an  amount  beyond  the  Jurisdiction  of  tlie 
county  court,  because  the  pleadings  of  tlie 
Justice  court  not  only  did  not  include  a  pray- 
er for  interest,  but  the  amended  pleadings  in 
the  county  court  otherwise  Increased  the 
amount  in  controversy,  by  placing  the  dam- 
ages at  exactly  $200.  So  that,  whether  the 
case  of  Ft  Worth  &  Denver  Oity  Ry.  Co.  v. 
Underwood  In  efCect  overrules  the  case  of 
Texas  &  Pacific  Ry.  Co.  v.  Himt,  or  not,  the 
amended  pleadings  in  any  event  set  up  an 
amount  beyond  the  appellate  Jurisdiction  of 
the  county  court.  The  Judgment  of  the  coun- 
ty court  is  reversed,  and  the  cause  remanded, 
-with  Instructions  ta  dismiss  the  suit,  unless 
appellee  shall  reduce  his  demand  to  $200. 
Reversed  and  remanded. 


BUCHANAN  v.  BARNSLEY.f 

(Court   of   Civil   Appeals   of   Texas.     June   6. 

1908.     Rehearing  Denied  July  4,   1908.) 

1.  Evidence  —  Pbksvmptions  —  Vauditt    of 
Official  Acts — Confuctino  Acts. 

No  presumption  will  arise  in  favor  of  the 
validity  of  an  award  of  land  by  the  Comtnissiou- 
er  of  the  General  Land  Office  during  the  life  of 
a  lease  as  against  the  validity  of  his  action  m 
making  the  lease. 

2.  Public  Lanos  —  Tbxas  School  Lands  — 
Lease— Validitt. 

In  October,  1897,  H.  obtained  a  lease  of 
school  land  from  the  Commissioner  of  the  Gen- 
eral Land  Office  for  a  term  of  five  years.  lu 
November,  1899,  the  lease  was  transferred  to 
plaintiff,  and  immediately  filed  in  the  General 
Land  Office.  In  November,  1900,  the  lease  was 
canceled  for  failure  to  pay  the  fourth  annual 
rental.  In  October.  1900,  plaintiff  received  a 
10-year  lease  for  the  same  and  other  land,  and 
received  a  receipt  for  his  first  annual  paymeut 
and  tor  a  certain  sum  as  back  rent,  which  wus 
approximately  the  amount  due  on  the  former 
lease.  In  trespass  to  try  title  plaintiff  intrmUic- 
ed  the  papers  mentioned,  but  made  no  expluiia- 
tion  as  to  the  back  rent.  Held,  that  the  II. 
lease  was  a  valid  lease  at  the  time  plain  tiff'.s 
10-year  lease  was  executed.  Hence  the  latter 
was  void,  and  no  obstacle  to  an  award  to  de- 
fendant in  1907  on  which  judgment  was  ren- 
dered. 

3.  Same— Limitations  of  Actions— Right  to 
Purchase  Public   School  Land— Statu - 

TOBT   PbOVIBIONS. 

The  statute  of  limitations  of  1905  provides 
that  hereafter  all  persons  claiming  the  ripht  to 
purchase  or  lease  any  public  free  school  lands, 
etc.,  which  have  been  or  may  be  hereafter  sold 
or  leased  to  any  other  person  under  any  provi- 
sion of  law  shall  bring  his  suit  therefor  within 
one  year  after  the  act  goes  into  effect  or  after 
the  date  of  the  award  of  sale  or  lease  and  not 
thereafter,  and,  if  no  such  suit  is  instituted,  it 
shall  be  conclusive  evidence  that  the  law  with 
reference  to  the  sale  or  lease  has  been  complied 
with,  provided  that  nothing  in  the  act  shall  be 
construed  to  affect  the  state  in  any  action  or 
proceeding  brouRht  by  it  in  respect  to  any  of 
said  lands.  Held,  that  the  intention  waa  not  to 
deny   to   the   state   any   of   tb«   rights   it  had 

t  Writ  of  error  refused  by  Supreme  Court 


Digitized  by  VjOOQIC 


T«CJ 


BUCHANAN  v.  BARNSLBT. 


119 


prfvioasl?  exercised  through  its  duly  appointed 
—i-Dts  as  to  public  lands,  and,  where  a  10-year 
l->e  was  executed  to  plaintiff  in  1000  during 
tb-  life  of  a  five-year  lease  and  in  1907  the 
!i»I  was  awarded  to  defendant,  no  action  by 
lb'  st3te  waa  necessary  to  cut  off  plaintiffs 
rlj.its  for  the  invalidity  of  bis  lease  was  recog- 
Dized  by  the  award  to  defendant 

Appeal  from  District  Court,  Ector  County. 

Treepass  to  try  title  by  M.  G.  Bnctianan 
ggainst  T.  C.  Barnsley.  From  a  Judgment  for 
defendant  plaintiff  appeals.    Affirmed. 

Caldwell  &  Whitaker  and  Cowan,  Bnmey 
i  Goree,  for  appellant  Cannon  &  Leslie 
ud  Starley  &  Hudson,  for  appellea 

SPEER,  J.  This  Is  a  suit  in  trespass  to 
try  title  Instituted  by  appellant  to  recover 
from  defendant  sections  41,  42,  43,  and  44, 
in  blo<^  32,  of  the  public  school  lands  in 
Crane  county.  The  trial  court  Instructed  a 
verdict  In  favor  of  the  defendant,  and,  from 
tlie  judgment  based  thereon,  the  plaintiff  has 
u:i:oaled. 

It  is  contended  by  appellant  that  the  in- 
nniction  for  the  api)eliee  was  wrong  for  the 
fi'ilowing  reasons:  First  It  was  proved  that 
tl>;>ell8nt  was  the  owner  of  lease  No.  31,919, 
nvering  the  lands  In  controversy,  issued  by 
the  Commissioner  of  the  G«nerai  Land  Office 
03  October  31,  1900,  for  a  period  of  10  years 
from  the  27th  day  of  October,  1900,  and  that 
a'll  rentals  thereon  to  the  state  had  been  paid. 
Appellant's  Insistence  is  that  while  the  evi- 
dence showed  an  award  to  appellee  on  April 
20.  1907,  no  presumption  will  arise  In  favor 
of  tbc  action  of  the  commissioner  in  maldug 
the  award  as  against  his  action  In  making 
tbe  lease;  that  the  presumptions  are  in  favor 
If  the  lease  as  against  the  award,  since  the 
c<>cmiissloner  had  no  authority  to  make  the 
swsrd  pending  a  valid  lease  of  the  lands  to 
sibilant  This  contention  In  the  abstract  is 
correct  (Sbdthers  v.  Lowrance  [Tex.]  83  8.  W. 
lOfl),  but  appellee  is  not  forced  to  rely 
Tbolly  upon  tbe  presumption  usnally  attach- 
ing to  the  act  of  an  official.  He  attacks  ap- 
iKllaot's  lease  because  It  covers  lands  pre- 
rlonsly  included  In  a  lease  to  one  Harrington, 
No.  19,868,  of  date  October  20.  1897,  for  a 
term  of  five  years  from  September  2,  1897. 
Ap|)dlant'8  lease  covers  tbe  Identical  land  of 
tbe  Harrington  lease,  save  that  it  contains 
one  section  not  included  in  the  Harrington 
lease.  There  was  a  formal  transfer  of  tbe 
Harrington  lease  to  appellant,  dated  November 
2T.  1899,  which  transfer,  Indorsed  on  the  back 
of  the  lease,  appears  to  have  l>een  filed  In  tbe 
General  Land  Office  on  the  same  day.  Ap- 
I^ilee  bitroduced  in  evidence  a  certificate  of 
<sncel1ation  of  lease  No.  19,869  for  failure  to 
I»y  the  fourth  annual  rental,  which  certifi- 
cate was  dated  November  2,  1900.  He  also 
'zitnidticed  in  evidence  a  certificate  from  the 
State  Treasurer  showing  the  payment  on 
♦Hober  27. 1000,  by  Buchanan  of  the  sum  of 
t^l.60.  first  annual  payment  on  his  lease, 
No-  31,919.  and  also  tbe  further  sum  of  |136.- 
3>  as  "TmA  rent."    Ftom  this  testimony  we 


think  It  quite  clear  that  appellant's  lease,  No. 
31,919,  was  inhibited  under  tbe  law,  as  an- 
nounced In  Ketner  v.  Rogau,  95  Tex.  559,  68 
8.  W.  774.  It  Is  there  declared  to  be  the 
policy  of  our  laws  that  tbe  public  lands  be- 
longing to  the  state  are  intended  primarily 
for  sale,  and  that  the  Commissioner  of  the 
General  Land  Office  has  no  power  to  cancel 
an  existing  lease  and  Immediately  to  issue  a 
new  lease  for  a  further  period  of  time  mere- 
ly because  the  lessee  may  desire  such  exten- 
sion. To  do  BO  is  in  effect  to  withhold  the 
land  indefinitely  from  settlement  and  sale. 
Appellant  contends  that  the  evidence  fails  to 
show  that  the  Harrington  lease  was  a  valid 
lease  at  the  date  of  the  execution  of  his  lease, 
No.  31,919,  and  that,  therefore,  by  reason  of 
the  presumption  of  the  regularity  of  the  com- 
missioner's act  in  making  tbe  latter  lease,  we 
should  bold  that  the  Harrington  lease  was 
properly  subject  to  cancellation  for  nonpay- 
ment of  rentals.  But  we  are  of  the  opinion 
that  the  evidence  above  set  forth  establishes 
the  fact  that  the  Harrington  lease  was  a 
valid  lease  on  tbe  day  appellant's  lease  bears 
date.  The  action  of  the  commissioner  in  can- 
celing the  Harrington  lease  for  the  nonpay- 
ment of  the  fourth  annual  rental  (as  to  which 
there  was  no  default  when  appellant's  lease 
was  Issued)  tends  strongly  to  show  that  all 
previous  payments  had  been  made.  The  as- 
signment of  tbe  lease  to  appellant  and  his 
consequent  liability  for  the  payment  of  the 
lease  money,  together  with  bis  payment  at 
the  time  of  taking  the  renewal  lease.  Is  fur- 
ther evidence  that  the  Harrington  lease  con- 
tinued to  be  a  valid  lease,  since  the  law,  it 
seems,  would  apply  such  payment  to  the  ren- 
tals accruing  on  the  first  lease,  notwithstand- 
ing he  may  have  intended  and  directed  a  con- 
trary application.  Thomson  Bros.  v.  Lynn, 
36  Tex.  Civ.  App.  79, 81  8.  W.  330.  But  beyond 
this,  the  certificate  of  the  State  Treasurer, 
showing  the  payment  by  appellant  of  "back 
rent,"  was  properly  referable  to  the  Harring- 
ton lease,  since  a  calculation  shows  that  to 
have  been  approximately  the  amount  due  on 
that  lease,  and  appellant,  although  be  testi- 
fied as  a  witness,  offered  no  explanation  what- 
ever. So  that  we  hold  upon  this  issue  that 
appellant's  lease  was  shown  to  be  void,  and 
therefore  no  obstacle  to  the  award  to  appel- 
lee. 

Appellant's  next  contention  is  that,  though 
his  lease  should  be  held  to  be  void,  yet  ap- 
pellee cannot  take  any  advantage  of  its  In- 
validity, "because  no  action  or  proceeding  has 
ever  been  brought  by  tbe  state  of  Texas  to 
establish  tbe  invalidity  of  the  lease,  and  said 
lease  has  stood  without  attack  by  any  one 
for  more  than  one  year  since  the  enactment 
of  tbe  limitation  statute  of  1905."  Laws 
1905,  p.  35,  c.  29.  Tbe  Statute  thus  Invoked 
Is  as  follows: 

"That  hereafter  all  persons  claiming  the 
right  to  purchase  or  .lease  any  public  free 
school  lands  or  any  lands  belonging  to  tbe 
state  university,  or  either  of  the  state  asy- 
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Ituns,  which  have  been  heretofore  or  which 
may  be  hereafter  sold  or  leased  to  any  other 
person  under  any  provision  of  the  law  author- 
izing the  sale  or  lease  of  any  of  said  lands,' 
shall  bring  his  salt  therefor  within  one  year 
after  this  act  goes  into  ettect,  or  after  the 
date  of  the  award  of  sach  sale  or  lease,  if 
such  award  is  made  after  the  taking  effect 
of  this  act,  and  not  thereafter." 

"Sec.  2.  If  no  salt  has  been  Instituted  by 
any  person  claiming  the  right  to  purchase  or 
lease  any  of  said  land  within  the  period  of 
time  limited  In  the  first  section  of  this  act,  it 
sliall  be  conclusive  evidence  that  all  require- 
ments of  the  law  with  reference  to  the  sale 
or  lease  of  such  lands  have  been  compiled 
with;  proylded  that  nothing  In  this  act  shall 
be  construed  to  affect  the  state  of  Texas  in 
any  action  or  proceeding  that  may  be  brought 
by  It  In  respect  to  any  of  said  lands." 

But  we  construe  the  opinion  in  the  case  of 
Slaughter  v.  Terrell  (Tex.)  102  S.  W.  399,  as 
deciding  this  question  contrary  to  appellant's 
contention.  In  applying  that  act  to  a  state 
of  facts  not  unlike  the  present,  Mr.  Justice 
Brown,  for  the  Supreme  Court,  uses  the  fol- 
lowing language:  "Clearly  this  applies  only 
to  cases  where  the  state  recognizes  the  valid- 
ity of  the  purchase  being  attacked,  and  does 
not  apply  to  a  case  like  the  present,  where 
there  bad  been  a  forfeiture  of  the  former 
purchase  by  the  land  commissioner  and  the 
land  again  put  upon  the  market.  There  is  no 
necessity  for  a  suit  by  a  purchaser  of  for- 
feited land."  It  was  evidently  not  the  in- 
tention of  the  framers  of  this  act  to  deny  to 
the  state  any  of  the  rights  which  It  had  pre- 
viously exercised  through  its  duly  appointed 
agents  with  reference  to  the  public  lands. 
The  provision  that  nothing  in  the  act  shall 
be  construed  to  affect  the  state  of  Texas  In 
any  action  or  proceeding  that  may  be  brought 
by  it  certainly  should  not  be  held  to  abridge 
any  of  the  rights  previously  exercised  by  the 
state  through  her  commissioner  under  other 
statutes  in  no  manner  repealed  by  the  terms 
of  the  act  In  question. 

Finally,  appellant  contends  that  the  evi- 
dence raised  an  Issue  upon  which  he  should 
have  been  allowed  to  go  to  the  jury  under 
bis  rights  as  assignee  of  Joe  S.  Benge  and  T. 
n.  Benton,  who  applied  to  purchase  sections 
42  and  43,  respectively.  Without  detailing  all 
the  evidence  on  this  Issue,  we  content  our- 
selves with  announcing  the  conclusion  that 
the  effect  of  the  undisputed  evidence  was  to 
show  that  these  applicants,  who  applied  for 
the  sections  mentioned  on  Sq)tember  3,  1902, 
fully  acquiesced  in  the  rejection  of  their  ap- 
plications by  the  commissioner,  and  their  sub- 
sequent conduct  In  respect  to  the  land  was 
wholly  incompatible  with  the  bona  fide  Inten- 
tion on  their  part  to  assert  title  to  the  same. 
See  Hamilton  t.  Gouldy  (Tex.  Civ.  App.)  103 
S.  W.  1117. 

The  trial  court  therefore  committed  no 
error  In  instructing  a  verdict,  as  he  did,  and 
the  judgment  Is  affirmed. 


THOMAS  et  al.  v.  MATTHEWS  et  aL 

(Court  of  Civil  Appeals  of  Texas.     June  18. 
1908.) 

X.  APPEAI/   AKD    ERSOB--QUE8TIONS    Revuw- 
ABLE  —  StaTXHENT  OF  FACTS  —  FAILUBB  TO 

File— Effect. 

Where  the  statement  of  hueta  oontained  in 
the  record  does  not  appear  to  have  been  filed  by 
the  district  clerk,  the  appellate  court  will  de- 
cline to  consider  it 

2.  BxEcxnroBS  and  Adkinistbatobs  —  Com- 
pensation —  Pbovibions  of  Wiix  —  CON- 

STBUCnON. 

A  provision  of  a  will  that  the  executors 
should  be  paid  for  their  services  one-half  the 
fees  allowed  by  law  in  such  cases  contemplated 
the  fixed  fees  allowed  by  law  to  guardians  of 
estates,  and  the  compensation  was  to  be  de- 
termined by  Sayies'  Ann.  Civ.  St.  1897,  art. 
2780,  fixing  such  fees  at  5  per  cent,  on  all  sums 
tliat  the  guardian  actually  receives  or  pays  away 
In  cash. 

8.  Same — Powebs  of  Execdtobs— Release  or 
Liens. 

Where  a  will  giving  testator's  property  to 
his  wife  and  children  for  life  with  remainder  to 
his  Krandchiidren  specifically  vested  the  property 
in  the  executors  for  the  use  of  the  beneficiaries, 
and  imposed  on  them  the  duty  of  collecting  debts 
due  the  estate,  they  bad  implied  authority  to 
execute  ail  necessary  releases  of  liens  against 
the  real  estate  held  for  the  beneficiaries.* 

Appeal  from  District  Court,  Throdonor- 
ton  County ;  Cnllen  0.  HIgglns,  Judge. 

Action  to  construe  a  will  by  J.  A.  Matthewn 
and  another  against  D.  B.  Thomas  and  oth- 
ers. From  the  judgment,  defendants  appeal. 
Affirmed. 

B.  F.  Reynolds,  for  appellants.  J.  L.  Blan- 
ton,  J.  H.  Barwlse,  and  W.  T.  Andrews,  for 

appellees. 

SPEEB,  J.  This  Is  a  suit  by  the  executors 
for  the  construction  of  the  following  will : 

"The  State  of  Texas,  County  of  Throck- 
morton. Know  all  men  by  these  presents: 
That  I,  B.  P.  Davis,  of  Throckmorton  County, 
Texas,  do  make  and  publish  this  my  last  will 
and  testament. 

"Ist  I  desire  all  my  debts  and  funeral  ex- 
penses paid  as  soon  after  my  death  as  con- 
venient 

"2d.  I  nominate,  constitute  and  appoljit 
J.  A.  Matthews  and  A.  H.  Carrigan  as  my 
executors  of  this  my  last  will  and  testament 
Said  executors  shall  be  required  only  to  give 
bond  In  a  sum  double  the  appraised  value  «>f 
my  personal  property  at  the  time  this  will  is 
probated.  Said  executors  and  their  succes- 
sors shall  be  paid  for  their  services  In  execut- 
ing this  trust  one  half  (%)  the  fees  allowed 
by  law  in  such  cases.  The  court  probating 
this  will  may  appoint  a  substitute  executor 
or  executors  to  carry  out  the  trust  herein 
provided  for  in  the  event  of  a  refusal  or 
failure  of  the  executors  herein  named  to  act 
or  In  the  event  of  the  death  or  inability  of 
any  of  said  executors  to  act,  but  said  appoint- 
ment shall  not  be  made  except  the  appointee 
or  appointees  are  acceptable  to  ail  adult 
beneficiaries  named  herein,  and  that  shall  be 
expressed  In  writing. 
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"%  It  Is  my  will  and  desire  that  all 
monies  due  me  shall  be  collected  as  soon  as 
potsible. 

"■^h.  1  glye  and  bequeath  to  my  wife  all 
mj  boosehold  and  kitchen  fumitnre  and  ef- 
tects  of  every  kind. 

"5tiL  I  give  and  bequeath  to  my  wife  and 
children  all  my  real  estate  only  for  their 
Datnral  lives  and  the  remainder  to  go  to  the 
ckildren  of  my  said  children,  and  my  wife 
fbi'A  only  receive  a  child's  portion  of  my  es- 
tate for  life.  If  I  have  five  children  survir- 
iug  me,  It  is  my  will  that  my  wife  and  each 
of  said  dilldren  receive  a  life  estate  of  one 
sixth  of  my  real  estate,  according  to  value, 
and  in  the  event  I  shall  have  more  or  less 
.'hildren  at  the  date  of  my  death,  then  the 
real  estate  shall  be  divided  according  to  val- 
ue and  not  quantity  among  my  wife  and  chil- 
dren according  to  number.  In  the  event  of 
the  death  of  my  wife,  then  the  estate  for  life 
herein  devised  her  shall  descend  to  my  chll- 
liren  for  their  natural  lives  and  the  remain- 
der to  my  grandchildren.  In  the  event  of 
the  death  of  any  of  my  children  without  Is- 
sse,  then  the  life  estate  held  by  said  child 
or  children  so  dying  without  Issue  shall  be 
distribated  equally  among  my  wife  and  chil- 
dren then  surviving,  for  their  natural  lives 
ud  the  remainder  to  my  said  grandchildren. 
In  the  erreat  of  the  death  of  any  of  my  chil- 
dren leaving  issue,  then  the  Issue  of  my  chll- 
drm  shall  inherit  the  remainder  of  the  es- 
tate so  hdd  by  my  child  so  dying  with  issufii 
If  any  of  my  children  should  die  leaving  Is- 
ne  and  after  that  any  of  my  children  should 
die  without  Issue,  then  the  Issue  of  my  child 
or  children  snrvlvlng  their  said  parent  or 
parents  shall  be  entitled  absolutely  to  the 
sbares  of  my  estate  bis  or  <  their  parents 
Toald  be  entitled  for  life.  It  is  my  will  and 
desire  and  I  so  bequeath  only  a  life  estate  in 
ay  real  property  equally  according  to  value 
3uong  my  wife  and  children  and  the  absolute 
fee  simple  estate  of  my  real  property  I  be- 
queath to  my  grandchildren  per  stirpes  and 
not  per  capita  according  to  value.  I  author- 
lie  my  said  executors  to  divide  my  real  es- 
tate according  to  value  as  soon  as  practicable 
ud  bare  an  order  entered  of  record  on  the 
siastes  of  the  court  probating  this  will  al- 
^jtting  to  my  wife  and  children  their  respec- 
tVe  shares  for  life,  and  my  wife  shall  have 
itomediate  control  of  her  shares;  my  chll- 
drai  Shan  have  possession  of  their  sbares  re- 
Hi^vely,  as  soon  as  each  becomes  of  age  or 
•<  soon  as  they  marry.  My  executors  shall 
liaTe  possession  of  my  real  estate  until  It 
l)u  been  divided  and  allotted  as  above  pro- 
vided and  the  net  Income  from  It  shall  be- 
f"nie  the  property  of  the  child  to  whom  it  is 
lilotted. 

"Sth.  I  give  to  my  wife  and  children  In 
(fnl  parts  all  tbe  personal  property  I  may 
*  PMsessed  of.  I  direct  that  my  executors 
dlride  my  cattle,  horses,  hogs,  and  ranch 
I*'*>n»l  property  of  every  kind  equally 
'"^  my  wife  and  children  according  to 


value  and  In  doing  so  may  sell  any  or  all  of 
It  as  to  them  may  seem  proper.  My  execu- 
tors may  sell  the  personal  property  of  any 
one  or  all  of  the  personal  property  of  any  of 
the  minor  devisees  of  my  personal  property. 
The  bank  stock  or  any  other  corporation  stock 
owned  by  me  at  my  death  shall  not  be  sold 
by  my  executors  unless  it  becomes  necessary 
for  the  Interest  of  my  minor  children.  It  Is 
my  will,  desire  and  bequest  that  my  minor 
children  shall  bare  no  guardian  of  the  es- 
tate hereby  bequeathed  to  them,  but  my  snid 
executors  and  their  successors  have  full  pos- 
session and  control  over  all  the  real  and 
personal  estate  hereby  bequeathed  them,  tbe 
same  as  if  they  were  guardians  of  their  estates 
by  appointment  of  court.  My  executors  shall 
Invest  all  tbe  money  of  my  minor  children 
upon  the  same  security  and  in  the  same  man- 
ner now  provided  by  law  in  the  case  of 
guardians.  For  the  purpose  of  providing  my 
executors  with  full  power  over  the  estates 
of  my  minor  children  herein  designated,  I 
grant  to  my  said  executors  possession  and 
control  of  the  property  herein  bequeathed  to 
my  minor  children  for  the  use  and  benefit  of 
my  said  minor  children  until  they  shall  each 
marry  or  attain  the  nKe  of  21  years  ami 
then  the  said  minor  children  upon  their  mar- 
riage or  attaining  majority  shall  receive  his 
or  her  pro  rata  portion  of  my  estate.  My 
executors  shall,  out  of  the  Income  of  the  es- 
tate herein  granted  to  my  minor  children, 
care  for,  provide  all  necessary  means  for  the 
education  and  maintenance  of  my  minor  chil- 
dren until  they  shall  attain  the  age  of  21 
years  or  marry,  but  each  child  shall  receive 
only  the  income  from  his  or  her  pro  rata 
share  of  the  estate  bequeathed  them  herein. 

"7th.  I  direct,  require  and  empower  the 
court  probating  this  will  to  require  annually 
on  tbe  first  of  each  January  after  my  death, 
a  full  statement  under  oath  from  my  execu- 
tors, as  to  all  money  or  other  property  they 
shall  receive  and  what  disposition  they  have 
made  of  same;  also  to  Inquire  annually  on 
the  first  day  of  January  of  each  year  as  to 
the  sufficiency  of  the  sureties  of  my  said 
executors  and  If  not  satisfied  with  the  suffi- 
ciency of  said  sureties  to  require  my  said 
executors  or  their  successors,  to  give  new  se- 
curity In  SO  days  after  being  aotlQed  so  to  do 
and  If  said  request  is  not  complied  with  In 
said  80  days,  then  said  court  Is  to  appoint  a 
successor  or  successors  to  carry  out  this 
trust 

9th.  The  bequest  herein  provided  for  in- 
cludes all  my  separate  estate  and  all  the 
community  property  of  my  wife  and  myself 
and  I  have  disposed  of  all  of  It  In  tbe  man- 
ner in  which  I  wish  it  to  be  used,  held  and 
owned. 

"Witness  my  hand  this  21st  day  of  Sept., 
1897.  B.  P.  Davis. 

"Witnessed  by:  N.  Henderson,  A.  H.  Car- 
rlgan,  and  R.  Cobb." 

The  statement  of  facts  contained  In  the 
record  does  not  appear  ever  to  have  been 
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filed  by  the  district  clerk,  and  we  decline  to 
consider  the  same.  The  only  question,  there- 
fore, which  we  are  called  upon  to  decide,  is 
whether  or  not  the  Judgment  of  the  district 
court  Is  such  a  one  as  could  baye  been  ren- 
dered under  the  pleadings.  A  copy  of  the 
will  was  attached  to  plaintiff's  petition,  and, 
while  the  petition  contained  a  prayer  for  the 
construction  of  the  will  "fully  and  complete- 
ly so  that  no  question  can  or  should  arise," 
yet  its  specific  allegations  reasonably  show 
the  necessity  for  a  construction  of  those  parts 
actually  construed  by  the  trial  court. 

The  judgment  rendered  was  as  follows: 

"(1)  That  in  the  second  paragraph  of  said 
will  it  is  provided  that  said  executors  there- 
in named  shall  be  paid  for  their  serrices  for 
executing  the  trusts  therein  imposed  upon 
Ihem  one-half  the  fees  allowed  by  law  in 
such  cases,  which  clause  of  said  will  this 
court  construes  that  plaintiffs  as  such  execu- 
tors shall  be  entitled  to  as  their  compensa- 
tion under  the  terms  of  said  will  2%  per  cent 
of  all  moneys  collected  and  also  the  sum  of 
2H  per  cent,  of  alf  moneys  paid  out  by  them 
as  such  executors  on  behalf  of  the  said  es- 
tate of  E.  P.  Davis,  deceased,  and  also  that 
the  said  plaintiffs  shall  be  entitled  to  the  sum 
of  2V4  per  cent  of  money  received  by  them  as 
trustees  of  the  estate  of  the  said  minor  chil- 
dren (defendants  herein)  under  the  terms  of 
said  will,  and  the  sum  of  2H  per  cent,  of  all 
moneys  paid  out  by  them  as  such  trustees 
as  aforesaid,  and  that  the  above  compensa- 
tion includes  214  per  cent,  on  all  moneys  loan- 
ed and  invested  by  them  as  such  trustees  for 
the  benefit  of  said  minor  children,  and  the 
sum  of  2V2  per  cent  of  all  moneys  collected 
by  them  as  such  trustees  on  such  loans  and 
Investments  aforesaid,  but  that  no  fees  shall 
be  allowed  such  executors  for  payments  to 
themselves  as  trustees,  and  that  plaintiffs 
shall  be  entitled  to  ail  expenses  Incurred  in 
the  management  of  said  estate  of  said  E.  P. 
Davis,  deceased,  and  of  said  minor  children 
as  now  provided  by  law  for  guardians  and 
executors. 

"(2)  And  the  court  further  construes  said 
win  to  give  and  grant  to  said  plaintiffs  as  ex- 
ecutors and  trustees  as  aforesaid  the  power 
and  authority  to  make,  execute,  and  deliver 
all  releases  of  incumbrances  and  Hens  of 
every  kind  and  nature  on  any  real  estate  held 
for  the  benefit  of  said  estate  of  E  P.  Davis, 
deceased,  and  said  minor  defendants,  and 
also  gives  and  grants  to  said  plaintiffs  as 
such  trustees  full  power  and  authority  to 
bargain,  sell  and  convey  any  and  all  lands 
acquired  by  them  as  such  executors  and  trus- 
tees for  the  benefit  of  said  estate  since  the 
death  of  said  B.  P.  Davis,  deceased. 

"(,3)  And  the  court  further  construes  said 
win  to  give  and  grant  to  said  plaintiffs  as 
said  trustees  and  executors  the  authority  to 
sell  and  convey  or  allot  and  distribute  to 
any  of  the  defendants  Qegatees)  any  lands 
acquired  by  said  executors  and  trustees  since 
the  death  of  said  E  P.  Davis,  deceased,  and 


that  the  title  so  conveyed  shall  be  a  fee-sim- 
ple title,  free  from  any  of  the  limitations  lin- 
IMsed  by  the  terms  of  said  will  upon  the 
lands  owned  by  the  testator  at  the  time  of 
his  death.  The  said  executors  are  directed 
to  pay  the  costs  of  this  proceeding  out  of 
the  funds  of  said  estate." 

The  district  court  of  Throckmorton  county 
had  Jurisdiction  to  construe  the  will  In  con- 
troversy (Thornton  v.  Zea  [Tex.  Civ.  App.l 
89  S.  W.  686,  and  authorities  there  cited), 
and  we  think  the  pleadings,  together  with 
the  attached  will,  authorized  the  Judgmoni 
rendered.  The  provision  of  the  will  that  the 
executors  should  be  paid  for  their  services 
one-half  the  fees  allowed  by  law  in  such 
cases  clearly  contemplated  the  fixed  fees  al- 
lowed by  law  to  guardians  of  estates.  Ar- 
ticle 2780,  Sayles'  Ann.  Civ.  St  1897,  fixes 
such  fees  at  "6%  on  all  sums  that  be  (the 
guardian)  actually  receives  or  pays  away  in 
cash."  We  think  this  article  should  be  held 
to  determine  the  amount  of  appellees'  com- 
pensation under  the  will. 

We  think,  too,  the  trial  court  correctly  in- 
terrupted the  will  as  authorizing  the  appel- 
lees to  make,  execute,  and  deliver  all  neces- 
sary releases  of  liens  against  the  real  estate 
held  for  the  beneficiaries.  By  the  terms  of 
the  will  the  property  of  the  estate  was  si)eeif- 
Ically  vested  In  the  executors  for  the  use  of 
the  beneficiaries,  and  this,  together  with  the 
duty  Imitosed  uopn  them  to  make  collections 
of  the  debts  due  the  estate,  evidenced  an  im- 
plied authority  in  them  to  execute  the  neces- 
sary releases.  While  the  evident  purpose  of 
the  testator  was  to  vest  a  life  estate  in  his 
real  property  in  his  wife  and  children  with 
remainder  to  bis  grandchildren,  it  would  be 
reading  into  the  will  something  that  was  nev- 
er written  to  hold  that  such  was  his  inten- 
tion with  reference  to  the  real  estate  to  be 
acquired  by  the  executors,  whether  as  an 
Incident  to  their  administration  of  the  estate 
in  making  collections,  or  in  the  exercise  of 
the  power  conferred  on  them  to  make  Invest- 
ments In  such  property.  In  either  event  the 
executors  would  have  the  power  to  sell  and 
make  title  to  the  property  so  acquired. 

The  judgment  of  the  district  court  is  there- 
fore afiirmed. 


DALIiAS  BREWERY  v.  HOLMES  BROS, 
et  al. 

(C!ourt  of  Civil  Appeals  of  Texas.     June  27, 
1908.) 

1.  Intoxicatino    Liquors— Cohtbacts— Con- 
sideration— Illeqalitt. 

There  can  be  no  recovery  of  the  price  of  in- 
toxicating liquors  sold  .to  a  liquor  dealer  to  be 
retailed  in  a  local  option  district,  where  tlie  sel- 
ler knows  that  the  liquors  are  to  be  sold  in  such 
district,  and  aids  and  abets  the  retailer  in  evad- 
ing the  law,  and  where  the  moneys  to  be  ob- 
tained from  the  sale  are  to  go  towards  paying 
for  the  liquors  sold. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  liquors,  f  476.] 
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2.  EVIDB5CE— JODICIAI.   NOTICE— GOVKBITOBN- 

TAi  Subdivisions— T0WN8— County  Seats. 
Though  courts  will  take  judicial  knowledge 
of  the  locai  divisions  of  the  country,  as  in 
states,  provinces,  couqties,  cities,  towns,  local 
pirisho,  or  the  like,  ao  far  as  political  govern- 
c(nt  is  concerned,  or  affected,  and  of  the  relative 
positioos  of  sach  local  subdivisions,  yet  they 
vili  not  take  notice  that  particular  places  are, 
or  ire  not,  in  particular  counties,  unless  such 
('!a<>  is  the  county  seat  of  a  county,  in  which 
nw  they  will  take  notice  that  such  county  seat 
ii  io  that  county. 

[Ed.  Note. — For  cases  in  point,  tee  Cent.  Dig. 
to!.  20,  Evidence.  H  9-14.] 

3.  Samk— Bees— INTOXICATTKO  Chabacteb. 

In  an  action  for  the  price  of  beer  sold,  de- 
ffBded  on  the  ground  of  illegality  of  considera- 
tion, the  court  will  not  take  judicial  knowledge 
ttiat  beer  is  an  intoxicating  liquor;  the  statute 
uniele  402,  Pen.  Code)  defining  the  oftense  of 
(filing  intoxicating  liquor  in  a  local  oiition  terri- 
tory Dot  naming  beer  as  an  intoxicating  liquor. 
[Ei  Note.— For  ca.<!e8  in  point,  see  Cent.  Dig. 
Tol.  20.  Evidence,  {  6:] 

1  Same— Whisky. 

The  conrt  will  take  Judicial  notice  that 
.mch  well-known  beverages  as  whisky,  brandy, 
pa.  and  the  like  are  intoxicating. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  20.  Evidence.  $  6.] 

5.  ISTOXrCATINC      IiIOnOBS  —  CONTKACTS— RE- 

coTEBY  OF  Price — Evidence — Sufticiency. 
In  an  action  for  the  price  of  beer  sold,  de- 
f-mdiHl  on  the  ground  of  illegality  of  considera- 
t^'D  in  that  the  beer  was  intended  to  be  sold  in 
.1  'nei!  option  territory,  evidence  considered,  and 
ki'.i  insufficient  to  show  that  the  place  where 
tb^  liqQor  was  retailed  was  a  local  option  terri- 
tory, !o  as  to  defeat  the  action. 

Appeal  from  Wood  County  Court;  J.  O. 
Reuse.  Judge. 

Action  by  tbe  Dallas  Brewery  against 
Holmes  Bros,  and  others  for  tbe  price  of  in- 
toxicating liquors  sold.  From  a  judgment  for 
•Hendanta,  plaintiff  appeals.  Reversed  and 
remanded. 

-Appellant,  Dallas  Brewery,  on  July  15, 1907, 
Sled  this  suit  In  the  county  court  of  Wood 
<«imty,  Tex.,  against  the  appellees.  Holmes 
Bros,  and  J.  O.  Robertson,  on  a  sworn  account 
to  recover  a  balance  due  In  the  sum  of  $528, 
Thicb  was  alleged  to  be  a  balance  due  to  ap- 
l)elUnt  by  appellees  for  goods,  wares,  and 
meicbandise  sold  and  delivered  to  defend- 
uts,  with  such  other  proper  and  necessary  al- 
l-^tlons  In  a  suit  to  recover  the  balance  due 
«ii  a  sworn  account,  vrbereby  tbe  defendants 
»ere  liable.  On  October  7,  1907,  the  de- 
(Kjants  Holmes  Bros,  answered  by  general  de- 
aorrer,  general  denial,  and  the  defendant  W. 
F.  Holmes  Sled  a  sworn  plea,  denying  a  part- 
nnship  as  to  Holmes  Bros.,  the  plaintiff  hav- 
loz  alleged  In  its  original  petition  a  partner- 
'"I'p  u  to  tbe  defendants  0.  O.  and  W.  F. 
nolmea  On  October  23,  1907,  tbe  defendants 
C.  C.  and  W.  F.  Holmes  further  answered,  O. 
C.  Holmes  by  an  amended  original,  and  spe- 
■^allT  pleading  Illegality  of  the  sale  by  plain- 
til  to  himaelf,  that  the  sale  was  of  intoxlcat- 
'm«  Hqnorg  to  be  by  bim  retailed  in  local  op- 
Bon  territory,  and  of  which  fact  the  plaintiff 
bad  knowledge,  wherefore  the  sale  was  void, 
^  W.  F.  Holmes  adopted  the  answer  of  C 


C.  Holmes.  The  plaintiff  on  October  23,  1907, 
filed  a  denial  of  all  of  said  special  answer, 
and  dismissed  as  to  the  defendant  J.  O.  Rob- 
ertson. Upon  a  trial  of  the  cause,  lief  ore 
the  court,  a  judgment  was  rendered  that  tbe 
plaintiff  take  nothing  by  this  suit,  and  that 
the  defendants  recover  of  the  plaintiff  tbcir 
costs,  to  which  judgment  tbe  plaintiff  except- 
ed and  In  due  time  perfected  an  appeal  to 
this  court. 

E.  A.  Tharp,  for  appellant.  Bozemau  & 
Campbell,  for  appellees. 

BOOKHOUT,  J.  (after  stating  the  facts  as 
above).  It  Is  contended  under  the  first  and 
second  assignments  of  error  that  the  court 
erred  In  not  rendering  judgment  in  this  case 
for  the  plaintiff,  Dallas  Brewery,  against  the 
defendant  C.  G.  Holmes  for  $528,  the  amount 
sued  for,  because  said  defendant  C.  C.  Holmes 
admitted  on  tbe  trial  of  tbe  cause  that  he  was 
indebted  to  the  plaintiff  for  said  amount  of 
money,  and  had  once  offered  tbe  plaintiff  a 
tract  of  land  in  payment.  The  defendant  C. 
C.  Holmes  testified  as  follows:  "I  owe  the 
Dallas  Brewery  $528  on  this  accotmt  I  of- 
fered to  give  them  a  piece  of  land  in  pay- 
ment." He  further  stated  that  he  ordered 
the  goods  from  plaintiff,  and  had  paid  part 
of  it.  If  the  consideration  of  the  account 
was  intoxicating  liquors  sold  by  tbe  plaintiff 
to  defendants  in  a  county  or  district  where 
local  option  was  in  force,  then  such  sale  was 
illegal  and  in  violation  of  law  and  plaintiff 
was  liable  to  prosecution  for  making  the  sale. 
The  pleading  of  defendants  was  that  tbe  con- 
sideration of  the  account  was  the  sale  by 
plaintiff  to  tbem  of  intoxicating  liquor  in 
Wood  county,  in  which  county  local  option 
had  been  adopted,  and  was  in  force,  and  the 
sale  was  therefore  illegal ;  that  plaintiff 
sold  the  liquors  to  defendants,  knowing  tliey 
were  to  be  retailed  by  them  in  a  county  In 
which  local  option  was  in  force,  and  that  the 
account  was  to  be  paid  out  of  the  moneys  re- 
ceived by  defendants  from  the  sale  of  the 
same;  that  plaintiff  instructed  defendants 
how  to  keep  down  suspicion  and  deceive  tbe 
officers,  whose  duty  it  was  to  see  the  law  was 
enforced,  and  aided  and  abetted  defendants 
In  selling  tbe  beer  in  violation  of  law.  It 
would  thus  seem  that  tbe  sale  by  plaintiff  to 
defendants  was  not  only  made  in  violation  of 
law,  but  that  It  was  made  with  knowledge 
that  the  purpose  of  defendants  was  to  retail 
the  liquor  in  violation  of  law,  that  plaintiff 
aided  in  tbe  aales,  and  that  the  moneys  for 
tbe  payment  of  plaintiff's  account  were  to  be 
derived  from  such  illegal  sales.  If  either  of 
these  defenses  is  sustained  by  tbe  evidence, 
plaintiff  Is  not  entitled  to  recover.  Reed  v. 
Brewer,  90  Tex.  144,  37  S.  W.  418;  Hunstock 
V.  Palmer,  4  Tex.  Civ.  App.  459,  23  S.  W.  294; 
Seellgson  v.  Lewis,  65  Tex.  215,  57  Am.  Rep. 
593 ;  Campbell  v.  Jones,  2  Tex.  Civ.  App.  264, 
21  8.  W.  723. 

Tbe  fourth  and  fifth  assignments  assail  the 
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court's  findings  of  fact  as  being  without  evi- 
dence to  support  them,  In  that  there  was  no 
evidence  that  Alba  is  in  Wood  county,  or 
that  the  beer  was  sold  to  defendants  to  be  re- 
sold by  them  in  Wood  county.  There  is  evi- 
dence tending  to  show  the  sale  was  made  by 
the  plaintiff  to  defendants  at  Alba,  Tex.  The 
proof  shows  that  local  option  is  in  force  In 
Wood  county.  The  evidence  does  not  show 
that  Alba  is  in  Wood  county,  or  that  local 
option  is  in  force  In  Alba.  Nor  does  the  evi- 
dence show  that  the  liquor  was  sold  by  plain- 
tiff to  defendants  to  be  retailed  by  them  in 
Wood  county.  The  court's  conclusions  of 
fact,  that  Alba  is  in  Wood  county,  and  that 
local  option  was  in  force  in  Alba,  and  that 
the  liquors  were  sold  to  defendants  to  be  by 
them  retailed  in  Wood  county,  are  not  sus- 
tained by  the  evidence. 

It  is  contended  by  appellees  that  the  court 
will  take  Judicial  knowledge  that  Alba  is  in 
Wood  county.  This  contention  is  not  sus- 
tained. The  courts  are  authorized  to  take 
judicial  notice  of  the  local  divisions  of  the 
country,  as  in  states,  provinces,  counties, 
cities,  towns,  local  parishes,  or  the  like,  so 
far  as  political  government  is  concerned  or 
affected,  and  of  the  relative  positions  of  such 
local  divisions ;  but  they  will  not  take  notice 
that  particular  places  are,  or  are  not,  in 
particular  counties,  unless  such  place  is  the 
county  seat  of  a  county,  in  which  case  they 
win  take  notice  that  such  county  seat  is  in 
that  county.  Carson  v.  Dalton,  59  Tex.  .502; 
Railway  v.  Lightfoot  (Tex.  Civ.  App.)  ID6  S. 
W.  396.  Alba  is  not  a  county  seat,  and  we 
cannot  judicially  know  tbat  It  is  in  Wood 
county. 

Again,  there  was  no  proof  that  beer  is  an 
Intoxicating  liquor.  The  account  sued  on  was 
for  beer  sold  by  plaintiff  to  defendants.  Ap- 
pellees insist  that  the  courts  Judicially  know 
that  beer  is  an  intoxicating  liquor.  The  stat- 
utes do  not  name  beer  as  an  Intoxicating  liq- 
uor. Article  402  of  the  Penal  Code  makes  it 
an  offense,  punishable  by  fine,  for  "any  person 
to  sell  any  intoxicating  liquor"  in  any  county. 
Justice's  precinct,  city,  or  town  In  which  the 
sale  of  Intoxicating  liquor  is  prohibited  under 
tbe  laws  of  the  state.  No  decision  of  our 
Ck>urt  of  Criminal  Appeals  has  been  cited  by 
appellees  which  directly  holds  that  the  courts 
will  take  Judicial  cognizance  tbat  beer  is  an 
intoxicating  liquor.  On  the  contrary,  the 
holding  of  that  court  seems  to  be  that  the 
evidence  must  show  that  the  beverage  sold  is 
an  Intoxicating  liquor.  Scales  v.  State,  83  8. 
W.  380,  11  Tex.  Ct.  Rep.  614;  Mayne  v.  State, 
86  8.  W.  329,  12  Tex.  Ct  Rep.  800.  It  is  only 
ns  to  such  well-known  beverages  as  whisky, 
brandy,  gin,  and  the  like  that  the  courts  will 
take  notice  tbat  they  are  intoxicating.  Ran 
V.  People,  63  N.  Y.  278;  23  Cyc.  pp.  229-231 ; 
17  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  200.  In 
tbe  absence  of  evidence  tbat  Alba  is  in  Wood 
county,  or  that  local  option  was  in  force  in 
.VIba,  and  tbat  beer  is  an  intoxicating  liquor,  | 


the  judgment  In  favor  of  defendants  cannot 
be  sustained. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


SHAW  V.  SHAW. 

(Court  of  Civil  Appeals   of  Texas.     May  16, 
1908.    Rehearing  Denied  June  18,  1908.) 

1.  Reckivxbs  —  Appointment  —  Gbotjnds  — 
Statutobt  Pkovisions. 

Rev.  St.  1895,  art.  1465,  f  J  1-3,  provides 
for  tbe  appointment  of  receivers  in  certain  speci- 
fied cases.  Section  4  provides  for  the  appointment 
in  all  other  cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  the  court  of  eq- 
uity. Held,  that  section  4  is  not  a  limitation  on 
the  right  given  by  tbe  preceding  sections,  but 
an  extension  of  it,  and  when  the  facts  in  a  par- 
ticular case  justify  the  appointment  under  sec- 
tions 1,  2,  or  3,  the  right  is  a  legal  one,  and 
not  dependent  upon  the  general  rules  of  practice 
in  courts  of  equity. 

2.  DivoBCE— Pbopkbtt  Rights— Ekceiveb. 

Rev.  St.  1895,  art.  1465,  authorizes  the  ap- 
pointment of  a  receiver  in  an  action  between 
partners  or  others  jointly  owning  or  interested 
m  any  property  or  fund,  on  the  application  of 
the  plamtiT  or  any  party  whose  right  to  or 
interest  in  the  fund  or  the  proceeds  thereof  is 
probable,  and  where  it  is  shown  that  the  prop- 
erty or  fund  is  in  danger  of  being  lost,  remov- 
ed, or  materially  injured.  Article  2985  provides 
that,  pending  a  suit  for  divorce,  the  court  or 
the  judge  thereof  may  make  such  temi^orary 
orders  respecting  the  property  and  parties  as 
may  be  deemed  necessary  and  equitable.  HeU, 
tbat  the  appointment  of  a  receiver  is  authorized 
in  an  action  by  a  married  woman  against  her 
husband  to  establish   her  separate   interest   in 

Property  in  his  possession,  and  to  prevent  his 
Upoeing  of  her  interest  therein,  and  convert- 
ing the  proceeds  to  his  own  use,  and  for  a  di- 
vorce, where  the  character  and  condition  of 
the  property  are  such  that  the  interest  of  plain- 
tiff can  be  best  protected  by  the  appointment 
of  a  receiver. 

3.  Sahe. 

The  rights  griven  in  divorce  cases  by  stat- 
ute to  sequestrate  the  property,  and  to  an  in- 
junction to  restrain  defendant  from  disposing 
of  the  property,  are  not  exclusive;  and,  being 
less  full  and  complete  than  that  furnished  by 
tbe  appointment  of  a  receiver,  the  existence 
of  those  rights  would  not  prevent  the  appoint- 
ment. 

4.  Same.  > 

The  fact  that  the  petition  may  show  upon 
its  face  that  defendant  has  an  interest  in  the 
real  property^  involved  in  the  suit,  and  that  he 
has  been  enjoined  from  disposing  of  sufficient 
of  it  to  protect  plaintiff  against  any  damage 
that  she  might  sustain  by  bis  mismanagement 
or  fraudulent  disposition  of  the  personal  prop- 
erty, would  not  defeat  plaintiffs  right  to  nave 
a  receiver  to  take  charge  of  the  personal  prop- 
erty. 
6.  Recbivebs — Appointment  on  Affidavit. 

In  an  action  by  a  wife  against  her  bus- 
band  to  establish  her  separate  interest  in  prop- 
erty in  bis  possession,  and  to  prevent  his  dis- 
posing of  her  interest  therein,  and  converting 
the  proceeds  to  his  own  use,  and  for  a  divorce, 
a  receiver  of  the  property  could  be  appointed 
solely  upon  plaintiffs  affidavit  therefor,  not 
withstanding  defendant's  denial,  by  affidavit, 
of  all  of  the  allegations  of  the  petition. 
6.  Same— Obders  to  Tubn  oveb  Pbopebtt — 
Exempting  Pbopebtt  Rented  bt  Obdbk  or 
Court. 

Where  a  receiver  had  been  legally  appoint- 
ed, and  by  order  of  court  had  rented  certain 
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of  the  land,  the  peraoni)  renting  it  were  entitled 
to  hold  it  for  toe  length  of  their  terms,  and 
ia  an  order  for  the  receiver  to  turn  over  the 
property  in  his  hands  to  the  person  from  whom 
K  was  received,  the  rented  lands  were  properly 
udnded. 

7.  SaM£  —  DiSCHABGB    ObTAINSD    BT    ApPIJ- 
CANT^-CSOSTS. 

Where  an  applicant  for  a  receiver  asks 
lad  obtains  the  receiver's  discharge,  all  the 
costs  of  the  receivership,  including  the  receiv- 
er's compensation,  should  be  borne  by  the  appli- 
cant. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  42,    Receivers,  U  397-401.] 

Appeal  from  District  Court,  Harris  Coun- 
ty; W.  P.  Hamblen,  Judge. 

Action  by  Mary  G.  Shaw  against  Benjamin 
W.  Shaw,  for  a  Judgment  fixing  her  separate 
Interest  in  certain  property,  and  for  a  divorce. 
From  an  order  appointing  a  receiver,  defend- 
ant appeals.    Affirmed. 

Heek.  Higbsmlth  &  Warren,  for  appellant 
Tasmer  &  Briant,  for  appellee. 

FIjBASANTS,  C.  X  (Hi  November  11, 1907, 
app^ee  filed  salt  against  her  husband,  B.  W. 
Shaw,  appellant  herein,  for  the  purpose  of 
obtaining  a  judgment,  fixing  her  seQarate  in- 
terest in  certain  property  described  in  her 
petition.  In  response  to  the  prayer  of  said 
petition  fbe  trial  court  enjoined  the  defend- 
ant from  further  control  and  management  of 
the  property,  and  apiMinted  a  receiver  to  take 
charge  and  management  thereof  pending  the 
final  dlqxMition  of  the  suit  From  the  order 
appointing  said  receiver,  which  was  made 
on  December  23,  1907,  the  defendant  appeal- 
ed to  this  court,  and  upon  a  hearing  of  said 
sppeal,  on  March  28,  1908,  the  Judgment  of 
the  trial  court  was  affirmed  (111  S.  W.  228). 

Pending  that  appeal  the  plalntltr  In  the 
tOBrt  belov»',  on  January  20,  1908,  filed  an 
imended  petition,  alleging  facts  which,  if 
tme,  entitle  her  to  a  divorce  from  the  defend- 
tnt  and  praying  that  she  "be  granted  such 
divorce.  This  amendment  describes  real  and 
personal  property,  which  It  Is  alleged  is  the 
separate  property  of  plalntlft,  a  large  portion 
fif  said  property  consisting  of  a  plantation  In 
n.  Bend  county  and  a  stock  of  goods  In  a  store 
tDd  saloon  situated  on  said  plantation.  The 
amendment  closes  with  the  following  allega- 
tions and  prayer:  "And  plaintiff  further 
Aows  unto  the  court  that  the  receiver  now 
ictlng  herein,  under  appointment  of  this  hon- 
orable court,  was  appointed,  at  the  instance 
Md  upcm  the  representation  of  plaintiff,  for 
the  purposes  and  upon  the  grounds  alleged  In 
plaintUTs  said  original  petition;  that  the 
aii<K  of  action  herein  alleged  and  the  facts 
herein  set  up  are  different  In  substance  and 
hi  l^al  effect,  from  those  set  forth  in  said 
original  petition;  that  the  original  pleadings, 
under  which  said  receiver  was  appointed,  and 
the  affidavits  in  support  thereof,  Itave  been 
destroyed  by  fire,  and  that  exact  and  accu- 
rate copies  of  the  same  and  the  contents  there- 
of cannot  be  produced;  wherefore  plaintiff 
says  that  the  receiver  herein,  heretofore  ap- 


pointed, be  discharged,  and  said  receivership 
vacated.  In  such  manner  and  at  such  time  as 
to  the  court  may  seem  for  the  best  Interest  of 
the  property  involved  In  this  suit  And  plain- 
tiff further  shows  that  because  of  defendant 
Shaw's  disregard  for  such  injunction  and  re- 
straining orders  as  the  court  has  heretofore  Is- 
sued, and  because  of  the  probability  of  bis 
carrying  Into  execution  his  said  threats  to  sell 
and  dispose  of  said  property,  as  aforesaid,  as 
he  has  already  done  concerning  some  of  the 
said  property,  as  before  described,  and  as  It  is 
necessary  and  proper  for  the  preservation 
and  protection  of  said  property  that  some 
competent  person  be  placed  ia  cliarge  and 
control  thereof,  plaintiff  prays  that  a  receiv- 
er be  herein  appointed  to  take  possession  and 
control  of  said  property,  under  the  directions 
of  this  honorable  court  to  administer  the 
same  during  the  pendency  of  this  suit;  and 
in  this  connection  represents  that  if  said  de- 
fendant Shaw  be  allowed  to  again  regain  pos- 
session of  said  property,  or  to  assume  the 
management  of  said  plantation,  he  will  im- 
mediately do  and  commit  Irreparable  Injury 
and  waste,  and  will,  as  be  has  done  hereto- 
fore, Intimidate  and  frighten  away  tenants 
now  on  said  place,  all  of  whom  are  negroes, 
and  will,  by  thus  driving  off  said  tenants, 
cause  said  plantation  to  remain  uncultivated 
during  the  ensuing  year;  that  if  said  Shaw 
should  again  be  permitted  to  come  upon  said 
place  in  the  capacity  or  with  the  authority 
of  manager  of  the  same,  that  all  aaid  tenants 
will  Immediately  leave  said  plantation  out  of 
fear  of  said  Shaw,  because  of  the  threats, 
abuses,  and  Injuries  done  them  by  said  Shaw 
heretofore,  and  while  they  were  working  as 
tenants  on  said  farm.  And  plaintiff  avers 
that  an  emergency  and  an  urgent  necessity 
exist  requiring  the  immediate  appointment 
of  such  a  receiver  as  herein  prayed  for;  that 
said  plantation,  store  and  saloon  business, 
live  stock,  and  other  incidents  to  said  farm 
are  worth  about  $46,000;  that  there  are  now 
due  and  owing  debts  of  said  store  and  saloon 
business  to  the  amount  of  about  $3,000.  And 
plaintiff  shows  that  there  are  nine  or  more 
bales  of  cotton,  produced  from  said  planta- 
tion, now  in  the  hands  of  defendant  William 
Christian,  and  she  says  that  If  said  defend- 
ant Christian  be  not  enjoined  from  paying 
the  proceeds  arising  from  the  sale  of  said  cot- 
ton over  to  the  said  defendant  Shaw,  said 
Shaw  will  waste  and  squander  the  money  so 
arising,  to  the  permanent  Injury  of  plaintiff. 
And  plaintiff  further  shows  that  said  defend- 
ant Shaw  has,  during  the  pendency  of  this 
cause,  taken  personal  property  and  money  be- 
longing to  plaintiff  to  the  amount  and  value 
of  $2,000,  and  has  converted  the  same  to  his 
own  use,  to  the  damage  of  platntifl;  and 
plaintiff  now  asks  that,  In  the  event  the  court 
should  find  that  said  defendant  Shaw  has 
any  community  Interest  In  any  of  the  prop- 
erty herein  mentioned,  his  said  interest,  if 
any,  be  charged  with  said  sum  of  $2,000. 
Wherefore,     premises     considered,    plaintiff 
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prays  that  the  Injunction  and  restraining  or- 
ders heretofore  Issued  in  this  cause  be  contin- 
ued In  eCfect;  that  the  receiver  heretofore  ap- 
pointed be  dismissed  and  discharged,  such  dis- 
charge to  become  effectual  at  such  time  or  In 
such  manner  as  to  the  court  may  seem  best; 
that  defendant  Christian  be  enjoined-  from 
paying  over  to  said  defendant  Shaw  any  mon- 
ey arising  from  the  sale  of  any  cotton  In  bis 
hands;  that  a  receiver  be  appointed  herein  to 
take  charge  and  control  of  the  property,  here- 
in described,  in  Ft.  Bend  county,  with  such 
powers  as  to  the  court  may  seem  meet  and 
proper ;  that  upon  a  trial  hereof  the  marriage 
heretofore  existing  between  plaintiff  and  de- 
fendant Shaw  be  dissolved,  and  she  be  grant- 
ed a  divorce;  that  the  property,  real  and  per- 
sonal, hereinbefore  described,  be  held  and 
adjudged  to  belong  to  plaintiff,  save  that  lo- 
cated in  Brazoria  county,  for  costs  of  suit 
and  for  such  other  relief,  legal  and  equitable, 
to  which  plaintiff  may  be  entitled,  and  as  in 
duty  bound,"  etc. 

Upon  a  preliminary  hearing  of  the  appli- 
cation for  receivership,  contained  in  appel- 
lee's amended  petition  before  set  out,  the 
trial  court,  on  January  22,  1908,  made  the 
following  order:  "On  this  22d  day  of  Janu- 
ary, 1908,  came  on  to  be  heard  the  petition 
of  plaintiff,  same  being  plaintiff's  second 
amended  original  petition  herein  filed,  where- 
in the  plaintiff  prays  that  the  receiver  here- 
in heretofore  appointed  be  discharged,  and 
said  receivership  vacated,  and  that  a  receiv- 
er be  appointed  to  take  possession  and  con- 
trol of  the  plantation  and  mercantile  busi- 
ness located  on  said  plantation,  together  with 
the  saloon  business  conducted  In  connection 
with  said  mercantile  business,  and  also  pray- 
ing that  the  injunction,  as  heretofore  ordered 
and  existing,  be  continued  in  force;  and 
thereupon  came  on  to  be  heard,  in  connec- 
tion therewith,  the  affidavit  of  plaintiff  in 
support  of  the  allegation  in  said  petition 
praying  for  such  receivership ;  and  also  come 
on  to  be  heard  the  first  amended  original 
answer  of  defendant  B.  W.  Shaw;  and  the 
plaintiff  and  said  defendant  Shaw  appearing 
in  person  and  by  counsel,  and  the  court,  hav- 
ing been  advised  in  the  premises,  and  having 
heard  the  argument  of  counsel  upon  the  mat- 
ter of  the  appointment  of  a  receiver  here- 
in, as  well  as  the  retention,  in  full  force,  of 
the  restraining  orders  hereinbefore  issued, 
Is  of  the  opinion  that  said  receivership,  as 
heretofore  ordered,  be  and  the  same  Is  here- 
by vacated,  and  the  receiver  heretofore  ap- 
pointed be  and  he  is  hereby  discharged  and 
dismissed.  It  is  therefore  ordered,  adjudged, 
and  decreed  by  the  court  that  said  receiver- 
ship be  vacated,  and  that  Alf.  H.  Tolar,  re- 
ceiver herein,  as  aforesaid,  be  and  he  is  here- 
by dismissed  and  discharged  as  such  receiv- 
er, and  he  is  ordered  to  file  in  this  court,  at 
the  earliest  practicable  time,  a  full  report 
and  statement  of  his  doings  under  said  for- 
mer appointment.  And  it  further  appearing 
to  the  court,  that  the  protection  and  preser- 


vation of  the  property  In  controversy  In  this 
suit,  located  in  Ft  Bend  county,  and  con- 
sisting of  the  plantation  described  in  the- 
pleadings  in  this  cause,  together  with  the 
store  and  saloon  business  located  on  said  plan- 
tation and  the  several  bales  of  cotton  now  in 
the  hands  of  William  Christian  in  Houston, 
Harris  county,  require  the  appointment  of  a 
receiver  for  the  proper  management  and  care 
thereof  during  the  pendency  of  this  suit,  it  is 
therefore  ordered,  adjudged,  and  decreed  by 
the  court  that  Alf.  H.  Tolar  be  and  he  is  here- 
by appointed  receiver  herein,  upon  his  takinf? 
the  oath,  as  required  by  law,  and  making  the 
bond  required  by  law  in  the  sum  of  $2,000. 
to  be  approved  by  the  court;  and  that,  as 
such  receiver,  he  shall  immediately  take  full' 
charge,  control,  and  management  of  said 
plantation  and  store  and  saloon  business,  to- 
gether with  all  the  live  stock  upon  and  l)e- 
longlng  to  said  plantation,  wherever  the  same 
may,  at  this  time,  be  located,  or  In  whomso- 
ever's  possession  they  may  be  found,  as  well, 
also,  as  all  personal  property  belonging  to 
said  business  or  plantation,  and  the  tools,. 
Implements,  and  equipments  therecm  or  be- 
longing thereto,  as  well  as  all  money,  notes,, 
accounts,  bills,  choses  in  action,  and  all  prop- 
erty, of  every  character,  in  any  wise  incident: 
or  appurtenant  to  said  store  and  saloon  busi- 
ness and  said  plantation;  and  the  said  re- 
ceiver is  hereby  ordered  and  directed  to  con- 
tinue the  operation  of  said  business  and  said 
plantation  in  such  manner  as  to  him  may 
seem  for  the  best  interest  thereof,  and  he 
shall  make  and  enter  into  such  rental  and 
other  contracts,  looking  to  the  cultivation 
of  said  plantation  for  the  ensuing  year, 
as  to  him  may  seem  for  the  best  Interest 
thereof;  be  shall  also  take  care  of  and  pro- 
vide for  the  live  stock  on  said  plantation, 
and  which  belong  thereon,  and  shall  pur- 
chase, upon  the  best  terms  and  for  the  low- 
est prices,  the  necessary  feed  for  the  same, 
and  pay  for  such  purchases  out  of  any  money 
in  his  possession  as  such  receiver;  and  said 
receiver  shall  make  and  file  with  this  court 
an  inventory  of  the  prc^erty  which  comes 
into  his  hands  as  such  receiver,  and  shall  do 
and  perform  such  other  things,  in  connec- 
tion with  said  receivership,  as  the  court  may, 
from  time  to  time,  order  and  direct.  And 
it  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  the  injunction  and  restrain- 
ing order  against  the  said  Benjamin  W.  Shaw,, 
as  the  same  has  been  heretofore  ordered  and 
decreed,  be  and  the  same  Is  hereby  ordered 
and  decreed  to  continue  in  full  force  and  eC- 
fect It  is  further  ordered  that  the  costs  in. 
this  cause,  that  have  accrued  up  to  and  un- 
til the  date  of  this  decree,  be  and  the  same 
are  hereby  adjudged  against  the  plaintiff." 
On  the  same  day  the  receiver  theretofore 
appointed  was  discharged  under  his  former 
appointment,  and  again  qualified  as  receiver 
under  said  order  of  January  22d.  Thereafter, 
on  January  24,  1908,  after  the  execution,  by 
defendant,  of  a  supers'edeas  appeal  bond,  the 
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trial  court  ottered  the  following  order  dl- 
rt'ting  the  receiver  to  turn  over  to  defendant 
•J:«  property  In  tUs  possession  Involved  In 
tiis  salt:  "On  this  24tli  day  of  January, 
19ii8k  came  <«  to  be  heard  ttie  matter  of  the 
sopersedeas  bond  executed  by  the  defendant 
la  flie  above  numbered  and  entitled  cause, 
aiid  approved  by  the  clerk  of  this  court  on 
fte  23d  day  of  January,  1908,  and  the  dls- 
jwition  of  the  property,  now  In  the  hands 
of  tlK  receiver  heretofore  appointed  by  the 
ewirt,  and  the  proceeds  of  such  of  the  prop- 
my  so  ccanlng  Into  the  hands  of  said  receiv- 
er, and  that  has  heretofore  l>een  sold  or  oth- 
»niise  disposed  of,  under  instructions  and 
miflrmatory  orders  given  and  entered  in 
±i3  cause ;  and  the  court,  having  heard  the 
irgmnait  of  counsel,  and  being  fully  advised 
■D  the  prranlses.  Is  of  the  (pinion  that  said 
rweiver,  Alf.  H.  H.  Tolar,  be  directed  to 
mm  over,  to  the  said  defendant,  all  the  prop- 
erty now  In  his  possession  as  such  receiver, 
MTe  and  except  as  hereinafter  provided. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  said  Alf.  H.  H.  To- 
ht.  receiver  In  this  cause,  tx^  and  he  Is 
bereby  directed  and  Instructed  to  deliver 
iato  the  possession  of  defendant  B.  W. 
Shaw  all  the  property  and  effects  now  in 
bis  bands,  or  tinder  his  control,  as  such 
receiver,  that  came  Into  bis  bands  as  such 
receiver,  save  and  except  such  portions  of 
tin  plantation  in  Ft  Bend  county  which 
kve  been  leased  to  various  tenants  under 
former  orders  of  this  court,  and  which  por- 
aoos  have  been,  by  said  receiver,  deliver- 
ed nnto  such  tenants,  by  virtue  of  said 
iase  contracts,  and  save  and  except,  fur- 
ther, such  sum  of  money,  If  any,  now  In 
'Jie  hands  of  said  receiver,  necessary  and 
prc'per  for  the  payment  of  the  reasonable 
compensation  of  said  receiver  for  his  serv- 
fees,  by  virtue  of  his  said  appointment; 
aid  sach  amount  of  money  shall  be,  by  said 
receiver,  retained  by  him  pending  the  fur- 
tier  orders  of  this  court,  and  said  recelv- 
B  tttaU  Immediately  prepare  and  file  In  this 
conrt  a  full  account  and  statement  of  his 
iiAs^  hereunder.  And  it  is  farther  order- 
i'l,  adjudged,  and  decreed  that  the  injunc- 
tim  and  restraining  orders  heretofore  1»- 
!3ei  in  this  cause,  as  against  the  said  de- 
fndant  B.  'W.  Shaw  be  and  they  are  here- 
t.r  ordered  to  remahK  In  fnll  force  and  ef- 
fei.-!  to  all  of  which  the  defendant,  in  open 
%srt,  at  tbe  time,  excepted  and  excepts, 
«3d  gives  notice  of  appeal  to  the  Court  of 
Ciri]  Appeals  of  the  First  Supreme  Judl- 
(Al  District  of  tbe  state  of  Texas  at  Oal- 
reston." 

Tbe  first  four  assignments  presented  in 
ippellant's  brief  assail  the  order  of  the  trial 
■XMn  appointing  a  receiver  upon  the  follow- 
Xf  grounds :  First,  because  tbe  legal  r«ne- 
^  of  sequestration  and  Injtmction,  given 
•  wife  (or  tbe  protection  of  her  separate 
la^jperty  pending  a  suit  brought  by  her  against 
^  husband  for  divorce,   are  entirely  ade- 


quate, and  tlierefore  she  is  not  entitled  to 
the  equitable  remedy  of  a  receivership; 
second,  that  the  facts  stated  in  the  petition 
are  not  sufBcient  to  authorize  the  appoint- 
ment of  a  receiver ;  and,  third,  that  the  de- 
fendant having  denied,  under  oath,  all  of 
the  allegations  of  plaintiff's  petition,  and 
there  being  no  evidence  in  the  case  other 
than  the  affidavit  of  the  plaintiff  and  the 
counter  affidavit  of  the  defendant,  the  order 
of  the  court  appointing  a  receiver  was  with- 
out suffldoit  evidence  to  support  It.  We 
do  not  thlnl£  any  of  these  objections  to  the 
order  appointing  a'  receiver  are  valid.  A  re- 
ceivership Is  not  a  purely  equitable  remedy 
under  the  laws  of  tbis  state.  Our  statute 
provides  for  the  appointment  of  receivers 
In  the  following  cases:  "(1)  In  an  action  by 
a  vendor  to  vacate  a  fraudulent  purchase  of 
property,  or  by  a  creditor  to  subject  any 
property  or  fund  to  his  claim,  or  between 
partners  or  others  Jointly  owning  or  inter- 
ested in  any  property  or  fund,  on  the  appli- 
cation of  the  plaintiff  or  any  party  whose 
right  to  or  interest  In  the  property  or  fund 
or  the  proceeds  thereof  is  probable,  and 
where  It  Is  shown  that  the  property  or  fund 
is  In  danger  of  being  lost,  removed  or  mate- 
rially Injured.  (2)  In  an  action  by  a  mort- 
gagee for  the  foreclosure  of  his  mortgage 
and  sale  of  the  mortgaged  property  when 
It  appears  that  Qie  mortgaged  property  is 
in  danger  of  being  lost,  removed  or  mate- 
rially Injured,  or  that  the  condition  of  tbe 
mortgage  has  not  been  performed,  and  the 
property  is  probably  Insufficient  to  discharge 
tbe  mortgage  debt.  (3)  In  cases  where 
a  corporation  has  been  dissolved,  or  is  In- 
solvent, or  in  inmiinent  danger  of  Insol- 
vency, or  has  forfeited  its  corporate  rights. 
(4)  In  all  other  cases  where  receivers  have 
heretofore  been  appointed  by  tbe  usages  of 
the  court  <rf  equity."  Rev.  St  1895,  art  1405. 
Section  4  of  this  article  of  the  statute  is 
not  a  limitation  upon  the  right  given  in  the 
preceding  sections,  but  an  extension  of  such 
remedy  to  all  cases  In  which  the  remedy  was 
allowed  under  the  rules  and  usages  of  courts 
of  equity;  and,  when  the  facts  In  a  partic- 
ular case  justify  the  appointment  of  a  re- 
ceiver under  sections  1,  2,  or  3  of  this  article, 
the  right  to  a  receivership  is  a  legal  right, 
and  is  not  dependent  upon  the  general  rules 
of  practice  in  courts  of  equity.  Summer  v. 
Crawford,  01  Tex.  130,  41  S.  W.  994.  As 
stated  in  our  opinion  rendered  upon  the  ap- 
peal from  the  former  order  in  this  case  ap- 
pointing a  receiver  (vide  Shaw  v.  Shaw, 
[Tex.  Civ.  App.]  Ill  S.  W.  223),  we  think 
plaintiff,  upon  the  facts  alleged  in. her  peti- 
tion, was  entitled,  under  the  first  section  of 
the  article  above  quoted,  to  have  a  receiver 
appointed  to  take  charge  of  and  manage  the 
property  in  controversy  pending  the  final 
determination  of  the  suit  Stone  v.  Stone 
(Tex.  Civ.  App.)  43  a  W.  508;  Cotton  v. 
Rand  (Tex.  Civ.  App.)  92  S.  W.  200.    There 
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is  probably  less  question  of  plaintiff's  right 
to  this  remedy  upon  her  present  application 
therefor  than  there  was  before  the  suit  be- 
came, by  amendment,  a  suit  for  divorce,  as 
well  as  for  the  recovery  of  the  property.  It 
is  true  the  statute  gives  a  plaintiff,  in  a  suit 
of  tills  kind,  the  right  to  sequestrate  the 
property,  and  also  the  right  to  an  Injunction 
to  restrain  the  defendant  from  disposing  of 
the  ■property,  but,  as  stated  In  our  former 
opinion,  these  remedies  are  not  exclusive. 
Article  2985  of  the  Revised  Statutes  express- 
ly provides  that:  "Pending  any  suit  for  di- 
vorce the  court  or  the  Judge  thereof  may 
make  such  temporary  orders  respecting  the 
property  and  parties  as  may  be  deemed  nec- 
essary and  equitabla"  If  the  general  equit- 
able rule  denying  the  right  to  a  recdvershlp 
in  cases  in  which  an  adequate  remedy  at 
law  exists  was  applicable,  we  would  hold 
that  the  remedy  by  injunction  ot  sequestra- 
tion not  being  as  full  and  complete  as  that 
furnished  by  the  appointment  of  a  receiver, 
the  trial  court  was  authorized  to  make  such 
appointment  It  is  not  enough  for  the  full 
protection  of  appellee's  rights  that  appel- 
lant be  enjoined  from  exercising  further  con- 
trol and  management  of  the  property,  but 
her  best  interest  requires  that  the  mercan- 
tile business  should  not  be  closed,  and  that 
the  farming  business  upon  the  plantation 
should  not  be  interrupted,  and  this  result 
could  not- be  so  readily  obtained  by  seques- 
tration proceedings  as  by  the  appointment 
of  a  receiver.  It  cannot  be  said  that  a  writ 
of  sequestration  In  this  case  would  be  as 
practical  or  efficient  In  accomplishing  the 
ends  of  Justice  and  Its  prompt  admlnlstpa- 
tion  as  the  appointment  of  a  receiver,  and 
therefore  the  trial  court  was  authorized, 
under  rules  of  equity  practice,  to  make  such 
appointment  The  fact  that  the  i)etltlon 
may  show  upon  its  face  that  appellant  has 
an  interest  in  the  real  property  Involved  In 
the  suit,  and  which  be  has  I>een  enjoined 
from  disposing  of  sufficient  of  it  to  protect 
appellee  against  any  damage  that  she  might 
sustain  by  his  mismanagement  or  fraudulent 
disposition  of  the  personal  property,  would 
not  defeat  appellee's  right  to  have  a  receiv- 
er to  take  charge  of  said  personal  property. 
What  has  been  said  disposes  of  appellant's 
first  and  second  objections  to  the  order  above 
stated. 

There  is  no  merit  in  appellant's  third 
objection,  stated  above.  In  addition  to  the 
affidavit  of  plaintiff  to  the  facts  alleged  in 
her  petition,  upon  which  the  order  appoint- 
ing the  receiver  is  based,  the  record  shows 
that  prior  to  the  time  of  the  first  appoint- 
ment of  a  receiver  tn  this  suit,  the  defend- 
ant had  violated  the  injunction  theretofore 
issued  by  the  court,  restraining  him  from 
disposing  of  the  property.  The  court  was 
authorized  to  grant  the  prayer  for  a  receiver^ 
ship  solely  upon  the  affidavit  of  the  plaintiff, 
notwithstanding   the   defendant,   by   affida- 


vit denied  generally  each  and  all  of  the  al- 
legations of  the  petition. 

'The  fifth  assignment  complains  of  that 
portion  of  the  order,  made  after  the  filing 
of  the  supersedeas  bond,  directing  the  receiv- 
er to  turn  over  the  property  in  his  hands, 
save  and  except  those  portions  of  the  plan- 
tation which  he  had  previously  leased  to 
tenants,  under  order  of  the  court,  and  au- 
thorizes the  receiver  to  retain  sufficient 
funds  of  the  receivership  to  compensate  him 
for  his  services.  This  court  having  held  that 
the  first  order  appointing  a  receiver  was 
valid,  the  acts  of  the  receiver  under  such  ap- 
pointment, done  under  and  in  compliance 
with  the  order  of  the  court,  were  legal  and 
binding,  and  the  parties  who  had  rented  land 
of  said  estate  from  the  receiver  for  the  year 
1908  were  entitled  to  hold  the  same,  and  the 
court  did  not  err  in  exempting  such  rented 
property  In  the  order  directing  the  receiver 
to  turn  the  property  In  his  hands  over  to  ap- 
pellant 

The  appellee  having  asked  and  obtained 
the  discharge  of  the  receiver,  all  the  costs 
of  such  receivership,  including  the  compen- 
sation of  the  receiver,  should  be  borne  by 
her;  and.  If  upon  a  final  trial  of  the  case 
defendant  recovers  any  interest  in  the  funds 
in  the  hands  of  tlie  receiver,  such  Interest 
should  not  be  charged  with  any  of  the  costs 
of  the  first  receivership.  For  this  reason 
the  order  of  the  court  directing  the  receiver 
to  retain  sufficient  of  the  funds  in  his  hands 
to  compensate  tiim  for  his  services  cannot 
be  held  valid  as  an  adjudication  of  any  of 
the  costs  of  said  receivership  against  the 
defendant,  and  upon  the  final  hearing  of  the 
cause  the  court  should  adjudge  such  costs 
as  above  indicated. 

We  think  the  Judgment  of  the  court  below 
should  be  affirmed,  and  it  has  been  so  or- 
dered.   Affirmed. 


DARNELL  LUMBER  CO.  v.  CITY  LOAN  & 

TRUST  CO.  et  al. 
(Court  of  Civil  Appeals  of  Texas.    Jane  ,13, 

190S.    Rehearing  Denied  June  27,  1908.) 
WrrNESSES  —  Examination— LKAniNO    Ques  - 

TIONB. 

In  an  action  on  a  note.  It  was  error  to  al- 
low defendant  to  be  asked  whether  he  had  any 
understanding  with  the  maker  to  engage  in  any 
fraudulent  conspiracy  to  impose  worthless  ne- 
gotiable paper  upon  any  person  and  to  allow 
him  to  answer:  No,  sir;  every  transaction  we 
had  with  them  was  just  as  legitimate  as  with 
any  other  banking  institution.  Every  transac- 
tion I  ever  had  with  them,  perfectly  legitimate" 
— ^tbe  question  being  suggestive,  and  it  not  be- 
ing within  the  court's  discretion  to  allow  it. 

[Ed.  Note.— For  casee  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  {$  837-^.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;   Irby  Dunklin,  Judge. 

Action  by  the  Darnell  Lumber  Company 
against  the  City  Loan  &  Trust  Company  and 
others.    From  the  Judgment,  and  from  an  or- 
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dir  denying  a   new   trial,  plaintiff  appeals. 
BcTened  and  remanded. 

Stewart  ft  Templeton  and  James  Derden, 
for  appdlant.  Sidney  L.  Samnels  and  Green 
k  Blanton.  for  appellees. 

PRESLER.  J.  Tbls  action  was  Instituted 
b  the  district  conrt  of  Tarrant  county  by  ap- 
pellant, as  plaintiff,  against  the  City  Loan  ft 
Tmst  Company,  W.  H.  Peckham,  Cbas.  Gru- 
!fiidorf,  and  Otho  S.  Houston,  as  defendants, 
to  i«coTer  of  them  the  sum  of  $1,500,  with  6 
pn  cent  Interest  thereon  from  January  7, 
1905.  The  action  was  based  on  a  certificate 
of  deposit  which  was  issued  on  said  date  by 
old  City  Loan  ft  Trust  Company,  payable 
to  the  order  of  Otbo  S.  Houston,  on  Novem- 
ber 1, 1905.  and  wta'.cb  recited  that  said  Hous- 
ton bad  deposited  with  said  company  $1,500, 
for  vhicb  said  certificate  was  Issued.    The 


tastniment  sued  on  was  negotiable  In  form 
ind  was  indorsed  by  Otbo  S.  Houston  without 
I  wwirse  to  W.  H.  Peckham,  by  whom  It  was 
indorsed  In  blank.  It  was  also  Indorsed  In 
ifte  manner  by  Cbas.  Grusendorf,  from  whom 
tbe  plaintiff  acquired  It.  The  plaintiff  sought 
to  recover  upon  said  paper  against  ail  of  the 
defendants  as  the  makers  and  Indorsers  there- 
ot  rBpectlvely.  and  It  also  sought  to  recover 
of  said  Houston  in  an  action  for  deceit  the 
anoimt  called  for  by  said  certificate.  Be- 
nme  of  such  alleged  deceit,  and  because  said 
paper  vas  not  what  on  its  face  it  purported 
to  be,  plaintiff  also  sought  to  hold  the  defend- 
mt  Houston  as  an  Indorser  thereof,-  notwith- 
ftandlng  be  Indorsed  same  without  recourse. 
PemUng  the  litigation,  defendant  Peckham 
died  insolvent,  and  the  suit  was  abated  as  to 
liini.  A  trial  was  had  before  a  jury,  which, 
in  response  to  special  Issues  submitted  by  the 
Bnrt,  returned  a  verdict,  upon  which  the 
«ort  rendered  Judgment  for  the  plaintiff 
lainst  the  City  Loan  ft  Trust  Company  and 
Cbas.  Grusendorf  for  the  amount  sued  for, 
ud  against  the  plaintiff  In  favor  of  the  de- 
fodant  Houston.  The  plaintiff  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled. 
f'rom  auii  Judgment  and  order  tbe  plaintiff 
i»  appealed  to  this  court  and  assigns  nu- 
aerons  errors,  which  will  not  here  be  con- 
Bdered  consecutively. 

The  Issue  of  fraud  on  the  part  of  appellee 
nt  sbarply  presented  by  the  pleadings  and 
tlK  eridence,  and  the  trial  court  submitted  to 
tl>e  Jniy  the  following  special  issues,  viz.: 
"nod  and  state  whether  or  not,  before  the 
plaintiff  purchased  from  Charles  Grusendorf 
tlie  certificate  of  deposit  Issued  by  defendant 
Qty  Loan  ft  Trust  Company  to  Otho  S.  Hous- 
^  and  described  In  plaintiff's  petition,  be, 
tie  said  Houston,  stated  to  Mr  Darnell, 
plaintiff's  representative:  (1)  That  said  cer- 
tificate was  good  as  gold.  (2)  That  tbe  City 
I*»n  ft  Trust  Company  was  solvent  (3) 
IMt  tbe  certificate  was  issued  for  money  de- 
ixiaited  with  said  City  Loan  ft  Trust  Com- 
Puv  by  said  Houston.  If  you  find  tliat 
112B.W.— » 


Houston  made  to  Darnell  tbe  alleged  repre- 
sentations that  said  certificate  was  good  as 
gold,  and  that  the  City  Loan  &  Trust  Com- 
pany was  solvent,  then:  (4)  Find  and  state 
whether  or  not  tbe  same  was  understood  by 
and  between  Houston  and  Darnell  as  state- 
ments of  facts,  or  (5)  as  statements  of  opin- 
ion merely,  of  Houston.  If  you  do  not  find 
that  any  of  said  alleged  representations  by 
Houston  to  Darnell  were  made,  it  will  be 
unnecessary  for  you  to  consider  any  of  the 
following  special  Issues ;  but  If  you  find  that 
any  of  said  representations  were  made  by 
Houston  to  Darnell,  then  you  will  (6)  further 
find  and  state  whether  or  not  the  same  were 
untrue.  And,  If  you  find  the  same  were  un- 
true, then  and  in  that  event  only  you  will 
further  find  and  state:  (7)  Whether  or  not 
said  Darnell  believed  tbem  to  be  true;  and 
(8)  whether  or  not  be  was  thereby  induced  to 
purchase  said  certificate  from  Grusendorf; 
and  (9)  whether  or  not  said  Houston  knew 
the  same  to  be  untrue  when  he  made  them, 
If  you  find  be  made  them ;  and  (10)  whether 
or  not  he,  In  good  faith,  believed  any  of  said 
representations,  If  any,  to  be  true;  and,  If 
yea  (11)  then  which  of  said  representations 
did  be  so  believe  to  be  true;  and  (12)  did 
he  have  a  reasonable  basis  for  such  belief? 
(13)  Find  and  state  whether  or  not  said  repre- 
sentations, if  any,  were  made  before  the  sale 
of  tbe  certificate  by  Houston  to  Grusendorf, 
and  for  tbe  purpose,  on  the  part  of  Houston, 
of  thereby  effecting  said  sale  of  the  certif- 
icate to  Grusendorf  by  Houston;  or  (14) 
whether  or  not  said  Houston  had  already  sold 
said  certificate  to  Grusendorf  before  said  rep- 
resentations, if  any,  were  made  by  Houston 
to  Darnell." 

We  find  that  to  these  questions  tbe  jury 
answered  as  follows:  "(1)  To  issue  No.  1,  we 
answer  'No.'  (2)  To  Issue  No.  2,  we  answer 
'Yes.'  (8)  To  issue  No.  3,  we  answer  'No.' 
(4)  To  issue  No.  4,  we  answer  'No.'  (5)  To 
Issue  No.  5,  we  answer  'Yes.'  (6)  To  issue 
No.  6,  we  answer  'No.'  (7)  To  issue  No.  7,  we 
answer  'No.'  (8)  To  issue  No.  8,  we  answer 
'No.'  (9)  To  Issue  No.  9,  we  answer  'No.* 
(10)  To  Issue  No.  10.  we  answer  'No.'  (1'2) 
To  issue  No.  12,  we  answer  'No.'  (13)  To  is- 
sue No.  13,  we  answer  'No.'  (14)  To  Isslie 
No.  14,  we  answer  'Yes.' " 

The  answers  thus  returned  to  the  questions 
propounded  by  the  trial  court,  in  view  of  the 
evidence  In  this  case,  fairly  indicate  to  us 
that  It  Is  more  than  probable  that  the  minds 
of  the  Jury  were  confused  in  attempting  to 
understand  the  questions  submitted  and  to 
clearly  and  without  contradictions  answer 
them  from  the  evidence,  and  it  is  very  doubt- 
ful in  our  mind  wbetber  tbe  court  should 
have  attempted  to  render  any  Judgment 
thereon  in  favor  of  either  appellant  or  ap- 
pellees. Without,  however,  expressly  decid- 
ing this  question,  we  are  constrained  to  hold 
that  tbls  cause  should  be  reversed  and  re- 
manded for  a  new  trial  because  of  the  error 
complained  of  In  appellant's  seventeenth  as- 
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Blgnment  of  error,  wblch  is  as  follows:  "The 
court  erred  In  permitting  counsel  for  defend- 
ant Houston  to  propound  to  said  defendant 
a  leading  question,  and  In  permitting  said 
defendant  to  answer  same,  as  complained  of 
In  plaintiff's  bill  of  exception  No.  3."  Tbe 
question  tbus  permitted  over  appellant's  ob- 
jection, as  sbown  by  Its  bill  of  exception,  was: 
"Did  you  or  not  bave  any  understanding  with 
the  City  Loan  &  Trust  Company  to  the  end  or 
purpose  of  engaging  In  any  fraudulent  con- 
spiracy to  Impose  worthless  negotiable  paper 
upon  any  person  or  any  concern?"  To  which 
the  witness  Houston  answered:  "No,  sir; 
every  transaction  we  bad  with  them  was  Just 
as  legitimate  as  with  any  other  banking  In- 
stitution. Every  transaction  I  ever  had  with 
them,  perfectly  legitimate,  and  every  time 
certificate  they  Issued  to  me  was  Issued  for 
what  I  sold  them — vendor's  lien  notes."  We 
are  of  tbe  opinion  that  the  question  objected 
to  was  leading  and  suggestive  of  the  desired 
answer  and  related  to  a  material  Issue  In 
this  case — ^tbat  of  the  good  faith  of  the  ap- 
pellee Houston  In  the  transactions  Involved  In 
this  case — and  the  readiness  and  ability  with 
which  the  witness  responded  to  the  suggestive 
question  propounded  to  him  shows  that  he 
was  neither  an  ignorant  nor  an  unwilling 
witness,  and  we  are  of  the  opinion  that  the 
question  and  the  answer  thereto  were  im- 
properly admitted  In  evidence. 

We  do  not  think  that  appellees'  contention, 
In  reply  to  this  assignment,  that  permitting 
the  question  objected  to  was  In  the  discretion 
of  tbe  trial  court,  and  Impliedly  that  such 
discretion  so  exercised  should  not  be  revised 
by  this  court.  Is  sustained  by  the  authorities 
In  this  state.  In  the  case  of  I.  &  6.  N.  B. 
Co.  V.  Dalwigh,  92  Tex.  655,  51  S.  W.  501, 
Chief  Justice  Oalnes  rendering  the  opinion. 
In  deciding  adversely  a  like  contention,  held: 
"It  Is  urged  also  that,  although  the  question 
may  be  leading,  since  It  was  in  the  discre- 
tion of  the  court  to  permit  leading  questions, 
the  admission  of  the  answer  to  It  la  not  a 
ground  for  a  reversal  of  the  Judgment  There 
are  authorities  which  so  hold,  but  such  Is  not 
the  rule  In  this  state.  The  question  was 
sharply  presented  In  Davis  v.  State,  43  Tex. 
189,  and  In  disposing  of  It  the  court  there 
said:  'The  questions  suggested  to  a  person 
of  the  lowest  capacity  the  answers  desired. 
As  such,  these  questions  should  not  have  been 
permitted  to  be  put  to  the  witness,  and  the 
court  should  have  sustained  the  objections  to 
them.'"  Mr.  Starkle  says:  "Questions  to 
which  the  answer  'Yes'  or  'No'  would  be  con- 
clusive would  certainly  be  objectionable,  and 
so  would  any  question  which  plainly  sug- 
gested to  the  witness  tbe  answer  which  the 
party  ar  his  counsel  hoped  to  extract." 
Starkle,  Ev.  p.  168.  See,  also.  Ft.  Worth  & 
R.  G.  Ry.  Co.  V.  Jones  (Tex.  Civ.  App.)  86  S. 
W.  87;   Long  v.  McCauley  (Tex.)  3  S.  W.  689. 

As  above  Indicated,  this  case  should  be  re- 
versed and  remanded  for  a  new  trial,  and  It 
Is  so  ordered. 


MORRIS  T.  SMITH. 

(Court  of  Civil  Appeals  of  Tezaa.     Jane    27, 
1908.) 

1.  Trusts— OoNSTBUCTivE  Tbustb. 

When  one  in  a  fiduciary  position,  acting 
witbin  his  powers,'  purchases  property  w^ith 
trust  funds  or  funds  in  his  hands  of  fiduciary- 
character,  and  takes  title  in  his  own  name  with- 
out any  declaration  of  a  trust,  a  trust  respect- 
ing such  property  results  at  once  in  favor  of  the 
original  beneficiary,  and  defendant  having  sued 
on  a  note  in  which  plaintiff  had  an  undivided 
interest,  and  having  obtained  a  foreclosure  of 
the  vendor's  lien  securing  it,  the  land  having 
been  sold  to  defendant's  partner  and  defendant 
and  the  partner  having  divided  the  land  and 
sold  it  at  a  large  profit— plaintiff  could  recover 
his  proportionate  part  of  the  land  or  of  the  prof- 
its, or  sue  defendant  for  converting  his  part  of 
the  note. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  {  153.] 

2.  Tboveb  and  Oonvebsion— Convebsioit   of 
Note— Liability. 

Defendant  having  converted  to  his  own  use 
a  note  owned  jointly  by  him  and  plaintiff  be- 
came liable  to  plaintiff  for  its  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trover  and  Conversion,  {  266.] 

3.  Same— Damaqeb. 

In  recovering  for  the  conversion  of  a  note 
owned  jointly  by  plaintiff  and  defendant,  plain- 
tiff's right  to  recovery  was  not  limited  to  the 
note's  market  value,  where  the  undisputed  proof 
showed  that  when  converted  it  was  worth  more 
than  the  amount  for  which  plaintiff  sued. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trover  and  Conversion,  §  266.] 

4.  Same— Right  to  Recover  Interest. 

Though,  defendant  having  converted  to  his 
own  use  a  note  owned  jointly  by  him  and  plain- 
tiff, plaintiff  could  bave  recovered  the  value  of 
his  interest  in  the  note,  and,  as  damages,  in- 
terest thereon  from_  the  date  of  the  note  to  the 
date  of  conversion,  it  was  improper  to  allow  him 
interest  where  he  did  not  claim  it 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trover  and  Conversion,  {  254.] 

6.  Judgment  —  Recovebt  —  Conformity  to 
Pleading. 

Plaintiff,  having  sued  for  a  specified  sum 
upon  an  account  and  for  conversion,  could  not 
recover  a  greater  sum. 

SEJd.  Note.— For  cases  in  point,  see  Cent.  Dijt- 
.  30,  Judgment  §S  443,  444.] 

6.  Appeai  and  Ebbob— Review  — Presump- 
tions. 

The  transcript  on  appeal  from  justice  court 
and  from  that  court  to  the  Court  of  Civil  Ap- 
peals not  showing  that  plaintiff  sought  to  re- 
cover interest  as  part  of  his  demand,  and  the 
court  having  failed  to  authorize  such  recovery, 
the  Court  of  Civil  Appeals  will  presume  that 
there  was  no  pleading  authorizing  such  recovery, 
though  plaintiff's  brief  states  that  interest  was 
originally  claimed  in  the  county  court  and  de- 
fendant's counsel  agrees  to  the  statement 

Error  from  Tarrant  County  Court;  Johu 
Lu  Terrell,  Judge. 

Action  by  L.  P.  C.  Smith  against  J.  L.  Mor- 
ris. From  a  Judgment  of  the  county  court 
for  plaintiff  on  appeal  from  Justice's  court, 
defendant  brings  error.  Judgment  affirmed 
on  plaintiff  remitting  part  thereof. 

Robt.  G.  Johnson,  for  plaintiff  In  error. 
B.  J.  Houston,  for  defendant  In  error. 
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CONXER,  C.  J.  Defendant  In  error  Instltut- 
«d  this  snlt  In  a  Justice  coart  for  damages  for 
tlK  alleged  conyerslon  of  a  promissory  ven- 
doi's  lien  note.  Hla  damages  were  laid  In 
tbe  som  of  $180.  The  judgment  In  tbe  Justice 
.'■Hut  waa  in  favor  of  plaintiff  in  error.  In 
tbe  county  court,  however,  in  a  trial  before  a 
jnir,  there  was  a  Judgment  for  defendant  in 
»rror  in  the  sum  of  $244.20,  from  wlilch  this 
tpp«al  baa  l>een  prosecuted. 

Briefly  stated,  the  imdispnted  facts  show 
t&at  plaintiff  In  error  bad  been  intrusted  with 
the  collection  of  a  note  in  which  defendant 
is  «rror  had  an  tmdivlded  interest  of  about 
fl6S;  plaintiff  in  error  being  the  owner  of 
*be  other  tmdivided  Interest.  The  note  was 
Kcnred  by  the  vendor's  Hen  upon  a  certain 
tract  of  land  subject  to  a  prior  lien  in  favor 
«f  one  Dave  Smith.  Tbe  evidence  farther 
ibows  that  plaintiff  in  error  in  tbe  proper 
fonrt  instituted  suit  in  his  own  name  upon 
dK  note  so  jointly  owned  by  tbe  parties  to 
iliis  suit,  and  obtained  a  Jndgment  for  the 
unoont  due  on  tbe  note  with  a  foreclosure  of 
tbe  lien  and  order  of  sale;  tbe  order  of  sale 
providing  tbat  tbe  prior  mortgage  of  Dave 
Smith,  who  bad  been  made  a  party  to  tbe 
foRclosnre  suit,  be  first  paid  out  of  tbe  pro- 
ceeds ot  tbe  sale.  Tbe  undisputed  evidence 
further  shows  tbat  plaintiff  in  error  by  vlr- 
tne  of  the  order  of  sale  procured  by  him  is 
stated  secured  tbe  sale  of  the  land,  and  it 
vas  bought  in  by  Wade  Hampton  for  the  sum 
of  1300.  Wade  Hampton  was  a  partner  with 
plaintiff  m  error  in  the  real  estate  btisiness, 
and  the  $30O  was  paid  in  part  by  a  credit  up- 
on tbe  judgment.  Plaintiff  in  error  or  said 
Hampton,  or  both,  paid  off  tbe  Dave  Smltb 
xortgage  pursuant  to  an  agreement  made 
vith  bis  representatives  before  tbe  sale. 
TlteT  thereupon  divided  the  land  so  purchased 
bf  Hampton,  and  soon  thereafter  sold  It  for 
xreral  thousand  dollars  in  excess  of  an 
unoont  BufSdent  to  discharge  all  liens  that 
bad  been  resting  thereon. 

It  Is  Insisted  that  the  evidence  was  insuffl- 
.lent  to  sustain  the  verdict  and  Judgment  on 
tbe  issue  of  tbe  conversion  of  the  note  upon 
Thicfa  defendant  in  error  alleged  be  had  an 
interest.  In  this,  however,  we  entirely  differ 
»:th  tbe  plaintiff  in  error.  In  respect  to  the 
oote  for  tbe  conversion  of  which  defendant  in 
«fTor  sued,  plaintiff  in  error  plainly  acted  in 
:lie  relation  of  an  agent  or  trustee,  and  equity 
Till  require  of  bim  a  faithful  fulfillment  of 
Ms  obligation.  As  to  tbe  Interest  of  defend- 
ut  in  error  In  tbe  note.  It  was  his  duty  to  act 
la  the  utmost  good  faith,  and  equity  will  not 
I«nnit  bim  to  take  advantage  of  or  reap  the 
benefit  from  the  true  relation  so  held  by  him. 
It  Is  a  principle  of  equity  tbat  whenever  a 
trustee  or  other  person  In  a  fiduciary  position, 
tctii«  within  tbe  scope  of  bis  powers,  pur- 
diaaes  land  or  other  property  with  trust 
tniids  or  funds  In  bis  hands  impressed  with 
«  fiduciary  character,  and  takes  tbe  title  to 
<odi  property  In  bis  own  name  without  any 
dedaiation  of  a  trust,  a  trust  with  respect  to 


such  property  at  once  results  In  favor  of  the 
original  cestui  que  trust  or  other  beneficiary. 
1  Pomeroy's  Equity  Jurisprudence  (3d  Ed.) 
I  422.  An  application  of  this  principle  would 
have  entitled  defendant  in  error  to  bis  pro- 
portionate part  of  tbe  land  or  of  the  profits 
secured  by  means  of  the  judgment  In  which 
both  parties  hereto  were  jointly  interested, 
but  defendant  In  error  in  his  suit  saw  proper 
to  treat  the  note  as  converted  rather  than  to 
attempt  to  share  in  tbe  proceeds  of  the  sale, 
and  with  such  selection  of  remedy  no  one  can 
complain,  as  defendant  in  error  clearly  bad 
the  rlgbt  either  to  hold  the  property  secured 
by  means  of  the  note  and  judgment  thereon, 
or,  if  he  preferred  to  do  so,  sue  as  he  did  as 
for  a  conversion.  The  evidence  we  think  un- 
doubtedly sufficient  to  authorize  the  jury  and 
court  in  the  conclusion  tbat,  by  the  prosecu- 
tion of  the  Judgment  and  subsequent  sale  of 
tbe  land  and  entire  appropriation  of  tbe  pro- 
ceeds, plaintiff  in  error  converted  the  note 
wholly  to'  his  o>vn  use,  and  therefore,  under 
well-settled  rule,  became  responsible  to  de- 
fendant In  error  for  Its  value.  Plaintiff  in 
error  insists  that  tbe  value  was  such  only  as 
the  note  before  tbe  suit  would  have  brougbt 
upon  tbe  market,  but  In  this  also  we  must  dif- 
fer with  plaintiff  In  error.  We  think  the  un- 
disputed proof  shows  that  the  note  at  tbe 
time  of  Its  conversion  was  In  value  worth  all 
and  more  than  tbe  amount  for  which  defend- 
ant in  error  sued. 

Plaintiff  in  error,  however,  among  other 
things,  insists  that  the  verdict  of  the  Jury 
and  Judgment  Is  unauthorized,  in  that  inter- 
est was  allowed  upon  the  claim  sued  upon, 
and  this  contention  we  find  we  must  sustain. 
The  transcript  entirely  fails  to  show  tbat  In 
bis  suit  defendant  in  error  claimed  any  In- 
terest upon  tbe  demand  for  which  he  sued. 
In  tbe  proper  court  he  would  have  l>een  enti- 
tled to  recover  his  interest  of  $165  In  tbe  con- 
verted note,  and,  as  damages,  Interest  there- 
on from  the  date  of  the  note  to  tbe  date  of 
conversion.  The  interest,  howwer,  to  which 
be  would  have  been  so  entitled  would  be 
awarded  as  damages,  and  not  as  Interest  eo 
nomine.  See  Schulz  v.  Tessman  &  Bro.,  02 
Tex.  488,  4»  S.  W.  1031;  Railway  Co.  v. 
Fromme,  98  Tex.  459,  84  S.  W.  1054.  The 
$165  plus  Interest  so  computed,  however,  would 
have  made  the  amount  of  defendant  In  er- 
ror's claim  slightly  in  excess  of  the  Juris- 
diction of  the  Justice  court  at  tbe  time  of  tbo 
institution  of  his  suit  therein.  It  was  neces- 
sary, therefore,  in  order  that  the  Justice  court 
might  have  Jurisdiction  to  proceed,  that  plain- 
tiff reduce  his  demand  to  less  than  that  to 
which  he  was  entitled,  and  he  in  fact  did  so, 
tbe  justice's  transcript  showing  that  he  sued 
upon  an  account  and  for  conversion  for  the 
sum  of  "$180."  This  simj,  therefore,  constitut- 
ed the  limit  of  his  recovery,  and  we  find  that, 
while  the  transcript  from  the  Justice  court 
has  undertaken  to  specify  as  the  statute  re- 
quires the  pleadings  of  the  party,  it  nowhere 
shows  that  defendant  in  error  as  part  of  bis 
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demand  sought  to  recover  interest,  nor  does 
the  transcript  show  that  such  demand  was 
made  in  the  county  court,  and  the  court's 
cliarge  in  the  county  court  failed  to  authorize 
the  recovery  for  interest,  and  we  must  as- 
sume, therefore,  that  there  was  no  pleading 
authorizing  Buch  recovery.  It  Is  true  that  In 
the  brief  for  defendant  in  error  there  is  a 
statement  which  is  agreed  to  by  the  counsel 
for  plaintiff  in  error,  to  the  effect  that,  among 
other  things,  interest  was  in  fact  claimed 
originally  in  the  county  court,  but  we  know 
of  no  rule  which  would  authorize  ua  to  thus 
substitute  what  the  law  requires  to  be  shown 
in  the  transcript. 

It  follows  that  the  Judgment  in  the  coun- 
ty court  should  have  been  limited  to  the 
sum  of  $180,  and  for  the  error  in  rendering 
a  judgment  in  excess  of  that  amount  the 
Judgment  will  be  reversed  and  the  cause  re- 
manded, unless  defendant  in  error  shall  with- 
in 20  days  file  a  remittitur  of  all  such  excess. 
In  which  event  the  Judgment  will  be  affirmed 
for  the  remainder,  with  the  costs  of  appeal 
taxed  against  defendant  in  error.- 


HILLSBORO  COTTON  MILIiS  v,  KING. 

(Court  of  CSvil  Appeals  of  Texas.     June  27, 
1908.) 

1.  Master  and  Servant— Master's  Liabil- 
ity  FOR  Injuries  to   Servant— Minors— 

ChlANOE    or   EMFI.0Y1IENT. 

Where  a  cotton  mill  company,  with  knowl- 
edge that  an  employe  employed  by  it  as  a  doSer 
boy,  with  his  mother's  consent,  was  a  minor, 
changed  his  work  and  put  him  to  work  around 
a  carding  machine  without  his  mother's  Imowl- 
edge,  which  work  was  more  dangerous,  and  while 
80  working  he  was  injured  as  the  proximate 
result  of  such  change  and  his  capacity  to  earn 
money  diminished,  the  cotton  mill  company  is 
liable. 

2.  Husband  and  Wira— Actions— Pbestticp- 
TioNs  AND  Burden  op  Proof— Right  oj 
Wife  to  Sub  Alone. 

In  an  action  for  injury  to  plaintiff's  minor 
son,  wherein  plaintiff  alleged  that  she  was  a 
widow,  she  wrjis  required  to  show  her  right  to 
sue  without  joining  her  husband,  and  the  con- 
tention that  a  plea  that  she  was  a  married 
woman  without  right  to  sue  without  joining  her 
hasband  attacked  her  legal  capacity  to  sue,  and 
to  be  available  should  have  been  sworn  to  and 
filed  in  due  order  of  pleading,  cannot  be  sus- 
tained where  defendant  filed  a  general  denial 
and  alleged  that  plaintiff  was  a  married  woman. 

3.  Same— Action  i-or  Injury  to  Child. 

A  wife  cannot  sue  for  injury  to  a  minor 
son  without  joining  the  husband. 

[I'^d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  {{  739-744 :  vol.  37, 
Parent  and  Child,  {  91.] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Action  by  F.  A.  King  against  the  Hills- 
boro  Cotton  Mills.  Judgment  for  plaintiff, 
and  defendant  appeals.  Beversed  and  re- 
manded.' 

See  109  S.  W.  484. 

This  suit  was  filed  March  13,  1907,  by  ap- 
pellee. In  her  petition  she  alleges  that  she  is 
the  mother  of  Coleman  King;    that  appel- 


lant Is  a  corporation  and  conducts  a  cotton 
milling  business;  that  Coleman  King  was  a 
child  of  12  years  of  age;  that  he  was  em- 
ployed to  work  in  appellant's  cotton  mill  as 
a  dofter  boy,  and  that  after  he  was  employ- 
ed appellant  put  him  to  work  at  the  card- 
ing machine,  which  was  a  more  dangerous 
business  than  he  was  employed  in;  that  ap- 
pellant failed  to  warn  him  of  any  danger, 
aiid  that  in  front  of  and  about  the  carding; 
machine  appellant  permitted  oil  to  be  on 
the  floor,  and  that  Coleman  King  stepped 
In  the  oil  and  fell  In  the  machine  and  was 
injured.  Appellee  claimed  that  appellant  was 
negligent  in  putting  Coleman  King  to  work 
at  a  more  dangerous  business  than  that  for 
which  he  was  employed;  that  it  was  neg- 
ligent In  failing  to  warn  him,  and  negligent 
in  permitting  the  grease  to  accumulate  on  the 
floor,  and  was  negligent  in  failing  to  direct 
Coleman  King  about  the  business  of  strip- 
ping the  cards ;  and  that,  on  account  of  bis 
Immature  years  and  lack  of  experience,  be 
did  not  know  the  dangers  incident  to  the 
new  employment  Appellant,  after  the  gener- 
al denial,  claimed  in  its  pleading  that  If  the 
appellee's  son  wag  injured  that  appellee 
applied  to  it  for  employment  for  ber  son; 
that  she  was  experienced  in  the  use  of  tbe 
machinery,  and  knew  what  he  was  engaged 
in  doing;  and  that,  if  the  employment  was 
dangerous,  she  was  guilty  of  contributory 
negligence.  It  further  alleged  that  Coleman 
King  was  a  bright  and  intelligent  boy  and 
fully  understood  the  machinery  and  any  dan- 
ger incident  to  its  operation;  that  the  ac- 
cident was  due  to  one  of  the  risks  assumed 
by  him,  and  pleaded  contributory  negligence 
on  tbe  part  of  Cioleman  King.  Appellant  filed 
a  plea  alleging  that' appellee  was  a  marrlefd 
woman  and  not  Joined  by  ber  husband  in 
the  suit.  A  trial  resulted  In  a  verdict  and 
Judgment  In  favor  of  appellee  in  the  sum  o£ 
$1,400.  Appellant's  motion  for  new  trial, 
having  been  overruled  by  the  court.  It  per- 
fected an  appeal  to  this  court 

Morrow  ft  Smlthdeal,  for  appellant.  Poin- 
dexter  ft  Padelford  and  Ollins  &  Cummings, 
for  appellee. 

BOOKHOUT,  J.  (after  stating  tbe  facts  as 
above).  Tbe  first  assignment  of  error  assails 
as  error  that  portion  of  the  fourth  para- 
graph of  the  main  charge,  reading  as  fol- 
lows: "Or,  if  you  believe  that  without  the 
consent  of  tbe  plaintiff  herein  the  said  Cole- 
man King  was  caused  by  tbe  defendant  to 
work  around  a  machine  that  was  more  dan- 
gerous for  him,  the  said  C!oleman  King,  to 
work  with  and  around  than  the  machitie 
with  which  he  was  originally  Mnployed  to 
work  and  that  he  was  injured  as  alleged,  and 
that  said  change  from  one  machine  to  the 
other,  if  any,  was  the  proximate  cause  of  the 
injuries  complained  of,  and  that  his  capacity 
to  earn  money  during  his  minority  has 
been  diminished,  and  that  the  said  Coleman 
King  was  a  minor  and  the  son  of  plaintiff 
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aod  that  the  defendant  knew  that  he  was  a 
niiiior,  yon  w^lll  return  a  verdict  In  favor  of 
tbe  plalntur.  unless  yon  find  for  the  defend- 
int  under  Instructions  hereinafter  given  yon 
or  nnder  tbe  Instruction  given  yon  In  some 
fecial  charge" 

Appellant  presents  two  propositions  chal- 
len^g  the  correctness  of  this  charge,  In  ef- 
fect, that  whether  or  not  It  was  negllf.ence 
tor  tbe  appellant  to  cause  Coleman  Kiug  to 
Tork  around  a  machine  that  was  more  dan- 
tatxoB  for  him  than  the  machine  with  which 
be  Tras  originally  employed  to  work  was  a 
qnestion  to  be  determined  by  the  Jury,  and 
tbat,  there  being  no  law  which  prohibited  ap- 
pellant from  causing  said  Coleman  King  to 
work  at  a  more  dangerous  machine  than 
tbe  machine  he  was  employed  to  work  with, 
It  was  error  for  the  court  to  tell  the  jury 
that.  If  he  was  pat  to  work  at  a  more  dan- 
gerous machine,  they  were  to  find  for  tbe 
appellee  without  also  submitting  to  the  Jury 
the  question  as  to  whether  or  not  such  act 
«i  appellant's  part  was  negligence.  We  do 
not  agree  to  these  propositions. 

One  of  tbe  grounds  on  which  appellee  re- 
IM  for  a  recovery  was  that  Coleman  King, 
ber  son,  was  employed  to  work  at  the  spln- 
sioi;  frame  or  as  a  dotFer  boy,  and  was  trans- 
ferred to  the  carding  machine  In  another 
lod  different  character  of  work  and  a  more 
dangerous  work.  There  was  evidence  that 
tbe  carding  machine  was  a  more  dangerous 
madiine  than  the  spinning  frame.  If  Cole- 
iiiu  King  was  employed  by  appellant  as  a 
4flffer  boy  with  the  consent  of  his  mother, 
ippellee  herein,  and  the  appellant,  knowing 
that  lie  was  a  minor,  changed  his  work  and 
Tat  tdm  to  work  around  a  carding  machine, 
ind  sncfa  change  was  made  without  the 
taMwIedge  or  consent  of  appellee,  and  to 
votk  aitmnd  tbe  carding  machine  was  more 
tengerons  than  his  work  as  doffer  boy,  and 
It  while  so  working,  be  was  Injured  as  tbe 
Cnximate  result  of  such  change  and  his  ca- 
pacity to  earn  money  during  his  minority 
by  Tcaaon  of  such  Injury  was  diminished  ap- 
pellee was  entitled  to  recover.  Railway  v. 
Brl<^  83  Tex.  526,  18  S.  W.  M7,  29  Am. 
St.  Rep.  675 ;  Railway  v.  Herv^  (Tex.  Civ. 
.Vpn.)  89  S.  W.  1095.  The  fact  that  appellee 
6  as  willing  that  her  son  should  perform 
the  duties  of  doffer  boy  did  not  authorize  the 
sn^ellant  to  change  his  employment  and  put 
bim  at  work  without  ber  consent  around  a 
lEore  dangerous  machine.  The  charge  was 
wrrect. 

Tbe  second  assignment  of  error  complains 
rt  the  court's  action  In  refusing  a  special 
cbarge  requested  by  appellant,  substantially, 
u  follows:  "Ton  are  Instructed  that  it  ap- 
pears from  the  undisputed  evidence  that 
plaintiff  was  married  to  one  J.  C.  Joyce  be- 
{««  this  suit  was  instituted,  and  tliat  said 
J^ce  is  still  living,  and,  there  being  no  evl- 
deece  before  you  that  the  said  marriage  has 

ever  been  dissolved,  yon  are  Instructed  that 

tbe  plaintiff  has  no  right  to  maintain  this 


suit,  and  to  find  a  verdict  for  the  defendants, 
and  so  say."  The  defendant  pleaded  that 
plaintiff  was  a  married  woman,  and  that  she 
had  no  right  to  maintain  the  suit  without 
joining  her  husband.  The  appellee  contends 
that  this  plea  attacks  the  legal  capacity  of 
plaintiff  to  maintain  the  suit,  and  should 
have  bew  sworn  to  and  filed  in  due  order  of 
pleading.  We  do  not  agree  to  this  conten- 
tion. Plaintiff  alleged  that  she  was  a  widow. 
The  defendant  filed  a  general  denial,  and 
specially  alleged  that  plaintiff  was  a  mar- 
ried woman.  The  plaintiff  was  required  to 
show  her  right  to  maintain  tbe  suit.  Under 
the  law,  If  plaintiff  was  a  married  woman, 
she  could  not  maintain  the  suit  In  her  own 
name.  The  damages  sought  to  be  recovered 
would  constitute  community  estate  of  her- 
self and  husband.  The  statute  gives  the 
husband,  during  marriage,  the  sole  manage- 
ment of  tbe  community  property,  and  he 
alone  is  ordinarily  the  only  person  authorized 
to  sue  for  It.  Speer  on  Married  Women, 
§  287 ;  Murphy  v.  Coffey,  33  Tex.  508 ;  Mld- 
dlebrook  v.  Zapp,  73  Tex.  29,  10  S.  W.  782; 
Loper  V.  Western  Union  Tel.  Co.,  70  Tex. 
689,  8  S.  W.  600;  Vaughn  v.  Railway,  34 
Tex.  Civ.  App.  445,  79  8.  W.  846.  There  was 
no  pleading  by  plaintiff  that  she  had  been 
abandoned  by  her  husband  Joyce  and  left 
without  means  of  support,  or  any  allegation 
bringing  her  within  the  exception  to  the  gen- 
eral rule  above  announced.  Leeds  v.  Reed 
(Tex.  Olv.  App.)  86  S.  W.  347 ;  Ezell  v.  Dod- 
son,  60  Tex.  331.  There  was  evidence  that 
plaintiff  married  J.  C.  Joyce  In  1904,  and 
there  was  no  evidence  that  he  was  dead,  or 
that  the  marriage  relation  had  been  dissolv- 
ed. Plaintiff  testified  Joyce  was  living  In 
Hill  county  the  last  time  she  saw  him,  whlcb 
was  two  years  before  the  trial.  Under  the 
pleading  and  evidence,  It  was  error  to  re- 
fuse the  charge  requested. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


STONE  V.  SCHNEIDER-DAVIS  CO. 

(Court  of  Civil  Appeals  of  Texas.     June  27, 
1908.) 

1.  BARKBTTPTCT  —  DlSCHABGK  —  DeFENSK    Ilf 

Other  Suit— Failube  to  Pleao. 

Where  a  party  permits  a  judgment  to  go 
against  him  in  the  county  court,  without  urging 
as  a  defense  his  adjudication  as  a  bankrupt  and 
his  subsequent  discharge,  obtained  before  the 
judgment  rendered  against  him  in  the  county 
court,  he  may  not  thereafter  bring  suit  to  enjoin  * 
the  sale  of  property  under  an  execution  sued  out 
on  such  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol  6,  Bankruptcy,  |;  825-828.] 

2.  Exemptions  —  Pbopebty  Exempt — Iicput- 
UEiTTS  of  Tbaoe. 

Furniture,  such  as  dishes,  counters,  stools, 
ranges,  and  the  like,  used  in  conducting  a  res- 
taurant is  not  exempt  from  forced  sale  under 
Rev.  St.  1895,  art.  2397,  subd.  3,  exempting  all 
"tools,  apparatus  and  books,  belonging  to  any 
trade  or  profession." 
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Appeal  from  Dallas  C!ouDty  Court;  H.  F. 
Liveley,  Judge. 

Suit  by  M.  O.  Stone  against  tbe  Scbnelder- 
I>arls  Company,  to  enjoin  an  execution  sale. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Plalntift  claimed  that  the  furniture  used 
In  bis  restaurant  business,  such  as  dlsbes, 
knives,  forks,  cups  and  saucers,  ranges,  coun- 
ters, stools,  and  tbe  like,  was  exempt  under 
llev.  St  1805,  art.  2397,  subd.  3. 

Mure  &  Allen,  for  appellant  FUppln  & 
McCormick,  for  appellee. 

BOOKHOUT,  J.  Tbls  was  suit  by  appel- 
lant against  appellee  to  enjoin  tJie  sale  of 
certain  property,  levied  upon  by  tbe  sheriff 
of  Dallas  county  under  an  execution.  Issued 
on  a  judgment  rendered  in  the  county  court 
of  Dallas  county  In  favor  of  Scbnelder-Davis 
Company  and  against  M.  O.  Stone.  It  was 
alleged  that  at  the  time  of  the  pendency -of 
tbe  suit  In  tbe  county  court.  In  wblcb  the 
judgment  was  rendered,  plaintiff,  M.  O. 
Stone,  had  been  adjudicated  a  bankrupt,  and 
at  the  time  of  the  rendition  of  the  judgment 
bad  been  granted  a  discharge,  that  tbe  debt 
for  which  the  judgment  was  rendered  had 
been  duly  listed  in  the  schedules  of  plaintiff 
filed  In  tbe  bankrupt  court,  and  was  not  ex- 
empt or  excepted  from  a  discbarge  in  bank- 
ruptcy, and  that  said  debt  was  discharged 
by  reason  of  plaintitTs  discbarge  in  bank- 
ruptcy. It  was  further  alleged  that  tbe 
plaintiff  was  engaged  with  another  in  con- 
ducting a  restaurant  business,  and  that  the 
property  levied  upon  was  partnership  prop- 
erty. In  wblcb  plaintiff  ow«ed  a  one-half  In- 
terest, and  that  tbe  same  was  necessary  to 
the  conducting  of  the  restaurant  business. 
A  description  of  the  property  was  set  up, 
and  it  was  alleged  plaintiff  owned  a  half  In- 
terest therein,  of  the  value  of  $500.  Defend- 
ant filed  a  general  demurrer  to  the  petition, 
which  the  court  sustained  and  the  suit  was 
dismissed.  Plaintiff  excepted  and  ];>erfected 
his  appeal. 

Tbe  contention  of  appellant  is  tliat  tbe 
court  erred  in  sustaining  the  demurrer.  We 
do  not  agree  to  tbls  contention.  It  was  tbe 
duty  of  appellant,  if  be  wished  to  avail  him- 
self of  bis  discbarge  In  bankruptcy,  to  have 
pleaded  tbe  same  in  tbe  county  court,  and  on 
trial  to  have  made  proof  of  the  same  In  sup- 
port of  his  plea.  This  be  did  not  do,  but  per- 
mitted tbe  suit  to  proceed  to  Judgment. 
'  Levyson  v.  Harbert,  Banks  &  Co.,  3  Willson, 
Civ.  Cas.  Ct  App.  {  214;  Manwarrlng  v. 
Kouns,  35  Tex.  171;  Aaron  Coffee  v.  Ball, 
Hutcblns  &  Co.,  49  Tex.  25;  Miller  v.  Clem- 
ents, 54  Tex.  3.54.  Nor  was  the  property  lev- 
led  upon  exempt  from  execution  as  "the  appa- 
ratus and  furniture  belonging  to  tbe  trade  and 
business"  of  one  engaged  in  tbe  restaurant 
business.  This  exact  question  was  decided 
adversely  to  appellant  in  tbe  case  of  Frank 
V.  Bean,  S  Willson,  Civ.  Cas.  Ct  App.  |  211. 


See,  also,   Heldenhelmer  Bros.   ▼.  Blumen- 
kron,    56    Tex.    308;     Bond    v.    Ellison,    2 
Posey,  Dnrep.  Cas.  888;    Dodge  v.  Knigbt 
(Tex.)  18  S.  W.  628;    Mueller  v.  Bichardson, 
82  Tex.  363,  18  a  W.  693. 

We  conclude  there  is  no  error  in  the  Judg- 
ment  and  tbe  same  is  affirmed. 


GUNTEB  V.  ROBINSON. 

(Court   of   Civil   Appeals   of  Texas.     July   3, 
1908.) 

1.  Pbincipal  and  Agent— Implied  Authobi- 
TT  or  Agent— Sale  of  Pebsonaltt. 

An  agent  in  charge  of  his  principal's  ranch 
business,  with  authority  to  sell  stock,  to  make 
coLtractB  with  reference  to  the  payment  there- 
for, and  having  the  management  of  affairs  gen- 
erally, Is  not  thereby  authorized  to  bind  bis 
principal  by  an  agreement  that  a  note,  taken  in 
part  payment  of  the  price  of  mules,  should  be 
paid  by  the  purchaser  breaking  land  for  another, 
who  would  pay  the  principal. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  §§  278-312.] 

2.  CONTBACTS  —   PEBFOBUANCE     OF     BBEACH — 

Pebfobuance  Impossible. 

Nonpei-formance  of  a  contract  to  break  and 
cultivate  land  is  not  excused  by  tbe  fact  that 
the  land  was  "hofrwallowy,"  and  that  tlje  season 
was  one  of  excessive  rainfall,  bo  that  It  was  im- 
possible to  cultivate  the  land,  where  the  charac- 
ter of  the  land  was  known,  and  no  provision 
made  to  excuse  performance  in  the  event  of  ex- 
cessive rain. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  {{  1409-1415,  1444^1446.] 

Appeal  from  Grayson  County  Court;  J. 
W.  Hassell,  Judge. 

Suit  by  Boxana  Gunter,  executrix  of  tbe 
will  of  Jot  Gunter,  deceased,  against  Wil- 
liam Robinson.  Judgment  for  defendant, 
and  plaintiff  appeals.  Beversed  and  remand- 
ed. 

J.  S.  Lawrence  and  E.  O.  McLean,  for 
appellant 

TALBOT,  J.  Tbls  Is  a  suit  on  a  promis- 
sory note  for  tbe  sum  of  $225,  executed  and 
delivered,  by  tbe  appellee,  Robinson,  to  Jot 
Gunter  in  bis  lifetime,  for  a  part  of  tbe  pur- 
chase price  of  a  pair  of  mules.  Tbe  sale  of 
the  mules  was  made  to  appellee  by  L.  M. 
Tuck,  as  the  agent  of  Gunter,  for  the  sum 
of  $312.50 ;  $87.50  thereof  being  paid  In  cash, 
and  tbe  note  sued  on  being  for  the  balance  of 
said  sum.  The  defendant  pleaded  tbe  gen- 
eral issue,  and  specially  that  said  note 
bad  been  paid  off  and  discharged  in  tbe  fol- 
lowing manner,  namely:  That  at  Hie  tiuae 
of  the  purchase  of  tbe  mules  from  Gunter 
through  his  agent  Tnck,  and  at  tbe  time  of 
tbe  execution  of  said  note,  tbe  said  Tuck 
was  also  the  agent  of  one  W.  C.  Eubank  to 
contract  for  the  renting  and  breaking  up  of 
certain  sod  lands  then  owned  by  the  said 
Eubank;  that  when  said  note  was  executed. 
Tuck,  as  the  agent  of  Eubank,  then  and 
there  contracted  and  agreed  with  appellee 
that  appellee  was  to  break  certain  sod  lands 


Digitized  by 


Google 


To.) 


GUNTER  V.  ROBINSON. 


135 


of  tbe  said   STabaiik,   for  which  he  was  to 
taj  appellee  %lJBO  per  acre,  and  that  when- 
erer  as  macb   as  50  acres  of  said  land  had 
be«n  broken,  a  credit  Bhould  be  placed  upon 
said  note  for   tbe  amount  due  at  the  price 
Sjcreed  upon,    and  the  Interest  of  said  note 
abated    to    tlie    extent   of    credit,    and   that 
Tbenerer  tbe  amount  of  ground  waa  broken 
Kcessaty  for  tbe  satisfaction  of  said  entire 
Dote,  the  same   should  be  canceled  and  sur- 
mdered  to  appellee,  it  being  understood  be- 
tween   tbe    parties    that    the   said    Eubank 
woald    pay    the    said  Tuck,  -  and  that  Tuck 
voold  credit  tbe  amount  so  paid  to  him  on 
tbe  note,  and  pay  the  same  off,  and  pay  over 
«a3d  money  to  said  Gunter;    that  under  and 
bjr  Tlrtne  of  said  contract  appellee  did  break 
about  160  acres  of  eod  land,  vrhlch  amounted 
to  tbe  som  of  $240,  which  was  paid  to  Tuck 
br  E^ubank   in   accordance  with  tbe  under- 
ftanding  and  agreement  between  them ;   that 
appellee   bad    fully    compiled   with   his  con- 
tract,   by    breaking   the  land   aforesaid,    at 
tnd  prior  to  tbe  23d  day  of  February,  1905, 
and  was  then  entitled  to  a  credit  of  $240; 
that  at  that  time  said  note,  with  tbe  Interest 
tbereon.    amounted   to   the   sum  of   $232.50, 
which,  deducted   from  said  amotmt  due  ap- 
pellee on  said  contract  for  breaking  the  land, 
left  a  balance  of  $T.50  due  appellee,  for  which 
be  prayed   Judgment     In   reply  to  tbe  an- 
swer filed   by   appellee  the  api)eliant,  after 
general  and  special  exceptions  thereto,  plead- 
ed that,  as  a  part  of  the  contract  betweoi 
appellee   and   Bubank   for  breaking  the  sod 
land,  the  appellee  obligated  himself  to  cul- 
trrate  tbe   land    so  broken  by   blm,   and  to 
pay  Eubank,  as  rental  for  tbe  same,  one-third 
of  tbe  grain  and  one-fourth  of  tbe  cotton 
raised,  and  In   default  of  the  appellee  cul- 
ttratlng  all   of  tbe  land  so  broken,  he  was 
to  pay  to  tbe  said  Eubank  the  sum  of  $3  x>er 
lere,  for  every  acre  not  cultivated,  as  mon- 
ey rent;    tliat  appellee  failed  and  refused 
to  cnltivate  about  80  acres  of  the  laud  broken 
\)j  htm,  whereby  he  became  liable  to  Eubank 
tat  the  sum  of  $240,  which  Eubank  charged 
to  blm,   and  failed,  because  thereof,  to  pay 
enrtblng  on  said  note.    By  supplemental  an- 
swer appellee  pleaded  that  if  it  was  true  that 
he  failed  to  cnltlvate  said  80  acres  of  land 
btokea  by  him,  such  failure  was  due  solely  to 
the  act  of  God,  in  this :    That  said  land  waa 
low   and'  flat   and   "hogwallowy,"   and   that 
senaoa  was  one  of  continuous  and  excessive 
rainfall,  so  that  It  was  impossible  for  him, 
by  tbe  exerdse  of  any  care,  diligence,  or  In- 
dastry,  to  bare  cultivated  said  land  further 
than  be  did.    The  trial  of  the  case  before  a 
^oiy  resulted  in  a  verdict  and  Judgment  in 
favor  of  appellee,  from  which  tiie  appellant 
bas  *ppeaJe6. 

Tbe  asslgnm^ita  pr^ientlng  the  main  ques- 
tums  in  the  case,  as  we  view  them,  are  to  the 
ttiVfwlBg  effect:  (1)  That  the  trial  court  er- 
rpd  in  permitting  the  defendant,  over  the 
ob}<>ctI(»i  of  the  plaintiff,  to  Introduce  evi- 
deaoe  of  a  verbal  contract  or  understanding 


between  L.  if.  Tuck,  as  the  agent  of  Jot  Gun- 
ter and  of  Eubank,  and  the  appellee,  made 
at  the  time  the  note  sued  on  was  executed, 
that  appellee  was  to  pay  off  said  note  by 
breaking  150  acres  of  land  for  Eubank  at 
$1.60  per  acre,  and  that  appellee  compiled 
with  such  agreement;  (2)  that  the  verdict 
of  the  Jury,  is  contrary  to  the  law  and  the 
evidence  in  this:  That  there  Is  no  evidence 
whatever  that  L.  M.  Tuck  had  any  author 
Ity  to  accept  anything,  In  payment  of  the 
note  sued  on,  other  than  money.  These  as- 
sigimients  seem  to  be  well  taken.  The  rec- 
ord discloses  that  proof  of  such  a  contract 
as  is  mentioned  In  the  assignment  was  re- 
ceived over  the  objection  of  the  appellant, 
and  that  the  only  evidence  of  Tuck's  author- 
ity to  make  tbe  contract  is  embraced  In 
Tuck's  own  statement,  which  is  as  follows: 
"At  the  time  of  the  execution  of  the  note  for 
$225  sued  on,  I  was  the  agent  of  Jot  Gunter 
at  his  ranch  at  Gunter,  Tex.  The  note  was 
part  of  the  purchase  prl<je  of  a  span  of 
mules.  I  had  charge  of  Gunter's  business 
on  his  ranch  at  Gunter — had  authority  to 
sell  stock,  make  contracts  with  reference  to 
the  payment  of  It,  and  the  managership  of 
his  affairs  generally."  The  note  sued  on 
was  dated  September  23,  1904,  and  payable 
December  1,  1904.  It  was  in  the  ordinary 
form  of  a  promissory  note,  whereby  appellee 
promised  to  pay  to  the  order  of  Jot  Gunter 
$225,  with  interest,  etc.,  "at  tbe  First  Nat- 
ional Bank  of  Gnnter,  Tex."  There  was  no 
direct  evidence  that  the  note  In  question 
remained  in  tbe  hands  of  the  agent  Tuck 
for  collection,  or  that  he  was  authorized  to 
collect  it;  and  whether  an  agent  authorized 
to  sell  personal  property  has  implied  author- 
ity to  receive  payment  is  a  question  upon 
which  there  has  been  much  difference  of  opin- 
ion. It  seems  that  its  solution  must  depend 
largely  upon  the  nature  of  tbe  particular 
transaction  and  the  usages,  if  any,  in  rela- 
tion thereto.  Mecii.  on  Agency,  f  336.  It 
does  not  follow  as  a  matter  of  course  that 
an  agent,  employed  to  negotiate,  make,  or 
conclude  a  contract,  has  incidental  author- 
ity to  receive  payments  which  may  become 
due  under  such  contract  But  it  Is  a  well- 
settled  general  rule  that  the  mere  authority 
to  sell  gives  an  agent  no  power  to  exchange 
the  chattels  for  other  property,  or  to  take 
anything  else  than  money  in  payment  for 
tbem.  Mech.  on  Agency,  |  352.  If  he  is 
authorized  to  receive  payment  he  is  ordina- 
rily deemed  intrusted  with  tbe  power  to  re- 
ceive it  In  money  only.  The  testimony,  as 
contained  In  the  record  before  us,  is  not  suffi- 
<A&at  to  show  that  Tuck  was  either  expressly 
or  impliedly  authorized  to  collect  the  note 
sued  on,  or,  if  so  authorized,  that  he  was 
empowered  to  accept  payment  thereof  in  any- 
thing except  money.  The  most  that  can  be 
said  of  the  testimony  on  this  phase  of  the 
case,  as  developed  on  the  trial,  is  that  Tuck, 
as  the  agent  of  Gunter,  was  simply  empower- 
ed to  make  the  sale  of  the  mules  to  appellee^ 
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receive  the  casb  paid,  and  take  bis  note  for 
the  deferred  payment ;  that  this  was  the  ex- 
tent of  his  authority  to  contract  for  the 
payment  of  stock  sold  by  him  for  his  princi- 
pal, Gunter.  In  the  case  of  Fltzbugb  t. 
Franco-Texas  Land  Co.,  81  Tex.  306,  16  S. 
W.  1078,  It  is  held  "that  an  agent,  who  was 
authorized  merely  to  sell  npon  a  credit,  could 
not  take  for  a  deferred  payment  a  written 
promise,  which  the  promlssor  had  the  elec- 
tion to  discharge,  in  anything  but  money." 
There  being  no  express  authority  shown  for 
Tuck  to  make  the  contract  that  tbe  note  tak- 
en for  the  mules  sold  to  appellee  could  be 
paid  off  by  tbe  breaking  of  sod  land  for  Eu- 
bank, and  no  circumstances  appearing  from 
which  such  authority  can  be  Implied,  it  fol- 
lows that  such  a  contract,  if  made,  was  not 
binding  on  Gunter  or  his  legal  representa- 
tives. For  this  reason  the  court  also  erred 
in  giving  appellee's  special  charge  made  tbe 
basis  of  appellant's  eighth  assig^nment  of 
error. 

It  Is"  further  assigned  that  the  court  erred 
In  permitting  the  appellee  to  testify  that  the 
land  he  failed  to  cultivate  was  deep  "hog- 
wallowy"  black  land ;  that  It  rained  so  that 
the  hogwallows  kept  full  of  water  from  the 
Ist  day  of  April  until  June,  and  he  could 
not,  for  that  reason,  cultivate  it  This  as- 
signment, we  think,  should  also  be  sustained. 
The  character  of  the  land  was  evidently 
known  to  appellee  at  the  time  the  alleged 
contract  upon  this  phase  of  the  case  was 
made,  and  no  provision  seems  to  have  been 
made  to  relieve  him  of  the  performance  of 
his  part  of  it  in  case  of  excessive  rains  pro-' 
ducing  the  conditions  charged,  and  upon 
which  he  seeks  to  avoid  liability.  When  a 
party  voluntarily  undertakes,  and  by  con- 
tract binds  himself,  to  do  an  act  or  thing 
without  qualification,  and  the  performance 
thereof  becomes  Impossible  by  some  contin- 
gency which  should  have  been  anticipated 
and  provided  against  in  the  contract,  and 
such  provision  is  not  made,  the  nonperform- 
ance will  not  be  excused.  Houston  Ice  & 
Brewing  Co.  v.  Keenan  (Tex.)  88  S.  W.  197. 
The  facts  alleged  were  not  sufficient  to  exon- 
erate appellee  from  liability  on  the  ground 
that  performance  bad  been  prevented  by  an 
act  of  God. 

Other  assignments  need  not  be  discussed. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


HARKINS  V.  MURPHY  &  BOLANZ  et  al.f 

(Court  of   C3vil   Appeals   of  Texas.     July   8, 
1908.) 

1.  Attobnet  and  Client— Effect  of  Aduis- 

sioN  TO  Bab. 

An  attorney  after  being  admitted  to  prac- 
tice becomes  an  officer  of  court,  exercising  a 
privilege  or  franchise. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  |  21.] 

t  Application  for  writ  of  error  dismissed  by  Su- 
preme Court  for  vant  of  iurlndlctioa. 


2.  Principai.  and  Agent— "Agbhct."     ' 

"Agency"  is  the  legal  relation  founded  up- 
on the  express  or  implied  contract  of  the  par- 
ties, or  created  by  law  by  virtue  of  which  one 
partji  the  agent,  is  employed  and  authorized  to 
act  for  the  other,  the  principal. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaes,  vol.  1,  pp.  261-262.] 

3.  Attobnet  and  Client— Right  of  One  Not 
Admitted  as  Attorney. 

A  party  to  an  action  in  a  court  of  record 
cannot  prosecute  or  defend  his  suit  by  an  agent 
or  attorney  in  fact  who  is  not  an  attorney  at 
law,  duly  licensed  to  practice  as  such,  nor  can  a 
writ  of  error  in  the  Court  of  Civil  Appeals  be 
prosecuted  by  such  an  agent  or  attorney  in  f  act- 

4.  Pbincifaii  and  Agent  —  "Attobnet  in 
Fact." 

An  "attorney  In  fact"  is  defined  as  a  pri- 
vate or  special  attorney,  appointed  for  some 
particular  or  definite  purpose  not  connected 
with  a  proceeding  at  law ;  hence  the  very  defini- 
tion excludes  the  idea  that  he  is  authorized  to 
represent  his  principal  in  proceedings  in  court. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  635.] 

5.  Cbivinai,  Law— Right  of  Accused  to  Ap- 
pear BY  Counsel— Constitutional  Provi- 
sion—"Counsel." 

The  word  "counsel,"  as  used  in  Const,  art. 
1,  Si  10,  providing  that  an  accused  has  the  right 
of  being  heard  by  himself  or  counsel,  or  both, 
has  a  well-established  meaning,  and  as  there 
used  it  means  an  advocate,  counselor,  or  plead- 
er, one  who  assists  his  client  with  advice,  and 
pleads  for  him  in  open  court;  and  it  does  not 
mean  one  not  admitted  to  practice  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  p.  1644.] 

6.  Attorney  and  Client  —  Afpbabance  in 
Civil  Actions  —  Constitutional  Pbovi- 
siONs— Appearance  by  One  Not  an  Attor- 
ney. 

The  Constitution  is  silent  as  to  the  right 
of  a  party  to  a  civil  action  to  appear  by  anoth- 
er, but  Rev.  St.  1895,  art.  1209,  provides  that 
any  party  to  a  suit  may  appear  and  prosecute 
or  defend,  either  in  person  or  by  an  attorney  of 
the  court.  Held,  that  tbe  statute  requires  that 
a  party  shall  prosecute  or  defend  his  suit  in 
person,  or  by  an  attorney  of  the  court:  for  by 
Implication  the  right  of  any  other  to  do  so  is 
excluded. 

Error  from  District  Court,  Dallas  County; 
Richard  Morgan,  Judge. 

Action  by  James  Harkins  against  Murphy 
&  Bolanz  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Writ  dismissed. 

Herman  Kruegel,  for  plalntifCs  In  error. 
Cobb  &  Avery,  for  defendant  in  error. 

RAINEY,  C.  J.  This  suit  was  Instituted 
in'  tbe  district  court  of  Dallas  county  by 
James  Harkins,  acting  by  bis  agent  and  at- 
torney in  fact,  Herman  Kmegel,  against  Mur- 
phy &  Bolauz  and  others,  as  defendants,  in 
tbe  nature  of  a  bill  of  review  and  to  set 
aside  the  judgment  and  for  a  new  trial  In 
case  No.  20,340,  styled  "James  Harkins  v. 
Murphy  &  Bolanz  et  ai.";  the  Judgment 
therein  having  been  rendered  May  17,  1901. 
The  pleadings  of  plaintiff  are  voluminous, 
consisting  of  47  pages  of  typewritten  matter. 
The  defendants  excepted  to  the  petition, 
among  other  things,  for  the  reason  that  the 
suit  was  brought  and  was  being  prosecuted 
by  Herman  Kruegel,  who  Is  not  an  attorney 
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«t  law,  and  has  no  rigbt  to  prosecute  aolta 
for  others  in  the  conrta  of  tbla  country.  This 
exception,  among  others,  was  sustained,  and, 
tbe  plaintiff  declining  to  amend,  the  suit  was 
dismissed.  The  plaintitF,  acting  solely  by 
eaid  Herman  Kruegel,  perfected  a  writ  of 
error  to  this  court.  Defendants  in  error  duly 
Sled  a  motion  In  this  court  to  dismiss  the 
writ  of  error,  on  the  ground  that  this  suit 
n8  bron^t  by,  and  the  petition  for  writ  of 
error  and  assignments  of  error  were  filed 
bf,  and  the  irrit  of  error  is  being  prosecuted 
bf.  Herman  Km^^l,  as  agent  and  attorney 
Id  fact  tor  James  Harklns,  and  said  Kruegel 
b  not  a  lawyer,  and  has  no  legal  right  to 
bring  and  prosecute  salts  and  writs  of  error 
for  others.  The  pleadings  of  plaintiff  upon 
tlieir  face  allege  that  Herman  Kruegel  is 
Bot  a  lawyer,  but  that  he'  is  agent  and  attor- 
ney in  fact  for  James  Barkins. 

Tbe  question  presented  by  the  motion  is: 
C&n  a  party  appear  In  a  court  of  record, 
ind  prosecute  or  defend  bis  suit  therein,  by 
bis  agent  or  attorney  in  fact,  who  is  not  an 
ittomey  at  la^r  duly  licensed  to  practice  as 
nch?    The  plaintiff  in  error  contends  that 
•ectlon  10,  article  1,  of  the  Constitution  pro- 
vides that   in  criminal  prosecutions  tbe  ac- 
nised  has  tbe  right  of  being  heard  "by  bim- 
Klf  or  counsel  or  both,"  and  that  this  power 
la  iroaA  enough  to  include  bis  right  to  ap- 
pear by  agent  or  attorney  in  fact,  although 
soch  agent  or  attorney  in  fact  is  not  an  at- 
torney at  law.     The  laws  of  this  state  at 
tbe  time  of  the  adoption  of  tbe  Cionstitation 
required  that  one  desiring  a  license  to  prac- 
tice as  an  attorney  and  counselor  at  law  pre- 
sent bis  application  for  license  to  the  district 
eonrt,  accompanied  by  a  certificate  from  tbe 
eoanty   commissioner's  court  that  be  is  21 
rears  of  age.  and  that  he  has  a  good  reputa- 
tion for  moral  character  and  honorable  de- 
T<ortment,    after  which  be  was  required  to 
andergo   an    examination;    and,   if  satisfied 
with  his   legal    attainments,  tbe  court  was 
inthorlzed  to  give  bim  a  license.     He  was 
required  to  take  tbe  constitutional  oath  of 
office,  and  could  be  removed  or  suspended 
from  practice  by  any  of  tbe  courts  in  which 
be  was  authorized  to  practice.    There  were 
other  laws  in  force  at  the  time,  carefully 
snarding  tbe  right  to  practice  law,  not  only 
in   tbe   admission    to    practice,    but   In   the 
standing  and  maintaining  such  rights  there- 
after.   Ber.  St.  1895,  art  25S  et  seq.    ISnce 
tbe  adoption  of  the  Constitution  the  law  has 
been  made  much  more  stringent  in  these  re- 
qnirenients  (Gen.  Laws,  1903,  p.  69,  c.  42), 
and  the  course  of  study  to  be  pursued  by 
the  anilicant  has  been  carefully  mapped  out 
iRules    for    Supreme    Court,    00   Tex.    637). 
An  attorney,  after  being  admitted  to  practice, 
becomes  an  ofBcer  of  court,  exercising  a  prir- 
Dege  or  franchise.    4  Cyc  898. 

The  bni  Is  signed  by  Herman  Kruegel, 
agent  and  attorney  in  fact.  Agency  is  the 
legal  relation  founded  upon  the  express  or 
Implied  contract  of  tbe  parties,  or  created 


by  law,  by  virtue  of  wbicb  the  party — the 
agent — is  employed  and  authorized  to  act 
for  the  other — the  principal.  Mechem  on 
Agency,  p.  1,  |  1.  If  the  contention  of  plain- 
tiff In  error  Is  correct,  then,  as  stated  by 
Chief  Justice  Marston  in  tbe  case  of  Cobb 
V.  Judge  of  Superior  Court,  43  Mlcb.  290,  6 
X.  W.  310:  "Parties  may  appear  by  agents 
possessing  no  legal  qualification  or  even 
ordinary  intelligence,  and  of  the  worst  pos- 
sible character.  They  may  be  minors,  and 
may  even  be  persons  who  have  been  dis- 
barred and  removed  by  this  court  from  prac- 
ticing as  attorneys  and  solicitors.  They 
could  not  practice  as  attorneys,  possessing 
neither  the  legal  nor  moral  qualifications 
for  such  a  position,  and  yet  they  could  ap- 
pear as  agents.  They  would  possess  tbe 
rights  of  attorneys,  but  not  be  subject  to  tbe 
responsibilities.  Their  removal  by  tbe  court 
if  they  could  be  removed,  would  be  a  mere 
idle  ceremony.  Litigants  might  again  employ 
them,  and  authorize  them  to  appear  and  rep- 
resent their  interests,  so  that  persons  who 
could  not  practice  as  attorneys  could  as 
agents,  with  equal  rights  and  powers.  Such 
could  not  have  been  the  intention  of  tbe 
framers  of  our  fundamental  law,  or  of  tbe 
people  in  adopting  It  There  are  still  addi- 
tional reasons  for  this  view.  Attorneys  are 
licensed  because  of  their  learning  and  ability, 
so  that  they  may  not  only  protect  the  rights 
and  Interests  of  their  clients,  but  be  able  to 
assist  the  court  in  tbe  trial  of  the  cause. 
.  Yet  what  protection  to  clients  or  assistance 
to  courts  could  such  agents  give?  They  are 
required  to  be  of  good  moral  character,  so 
that  tbe  agents  and  officers  of  the  court 
which  they  are,  may  not  bring  discredit  up- 
on the  due  administration  of  the  law,  and 
It  is  of  the  highest  possible  consequence  that 
both  those  who  have  not  such  qualifications 
In  the  first  instance,  or  who  having  had 
them  have  fallen  therefrom,  shall  not  be 
permitted  to  appear  in  courts  to  aid  in  the 
administration  of  justice.  One  of  the  princi- 
pal powers  possessed  by  courts  for  tbe  pro- 
tection of  tbe  public,  and  to  maintain  tbe 
high  standing,  character,  and  reputation  of 
tbe  bar,  is  tbe  right  to  expel  members  who 
have  been  shown  guilty  of  Immoral  acts, 
thus  rendering  them  unworthy  to  longer  re- 
tain tbeir  position  as  officers  of  tbe  court." 
^e  do  not  wish  to  be  tanderstood.  In  quoting 
the  above,  as  reflecting  on  the  agent  and 
attorney  in  fact  of  plaintiff  In  error,  or  as 
intimating  that  be  Is  not  a  man  of  good  repu- 
tation and  standing.  In  the  case  from  which 
the  quotation  Is  taken  the  Supreme  Court 
of  Michigan  had  under  consideration  a  clause 
of  the  Constitution  of  that  state,  providing 
that  "every  suitor  shall  have  tbe  right  to 
prosecute  or  defend  bis  suit,  either  in  person 
or  by  an  attorney  or  agent  of  bis  choice." 
We  have  not  tbe  Constitution  of  that  state 
before  us.  but  Mr.  Mechem  In  his  work  on 
Agency,  In  discussing  the  question,  states 
the   clause  as   above  quoted.     Mechem  on 
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Agency,  {  806.  It  was  beld  that  tbls  claose 
'4Ud  not  antborize  a  party  to  appear  in  a 
'Court  of  record  by  an  agent  who  Is  not  an 
attorney  at  law.  .  The  decision  Is  exhaustive, 
and  shows  careful  Investigation,  and  should 
be  considered  dedslve  of  the  contention  of 
plaintiff  In  error. 

Again,  It  is  Insisted  that  Kruegel  not  only 
prosecutes  this  suit  as  agent,  but  also  as 
attorney  In  fact  of  James  Harklns.  An  at- 
torney In  fact  Is  defined  as  a  private  or 
special  attorney,  appointed  for  some  partic- 
ular or  definite  purpose  not  connected  with 
A  proceeding  at  law.  Weeks  on  Attorneys 
<2d  Ed.)  §  28;  Black's  Law  Dictionary,  p. 
lOS.  Thus  It  is  seen  that  the  very  definition 
■of  attorney  In  fact  excludes  the  Idea  that 
he  is  authorized  to  represent  bis  principal 
in  proceedings  In  court  The  Constitution 
authorizes  the  accused,"  in  criminal  prosecu- 
tions, to  appear  by  himself  or  counsel,  or 
both.  The  word  "counsel,"  as  used  In  the  Con- 
stitution, has  a  well-established  meaning. 
As  there  used  it  means  an  advocate,  coun- 
selor, or  pleader;  one  who  assists  his  client 
with  advice,  and  pleads  tor  him  in  open 
court  Black's  Law  Dictionary,  p.  283.  It 
does  not  mean  one  not  admitted  to  practice 
law. 

Then,  again,  this  section  of  the  Constitu- 
tion has  reference  to  criminal  prosecutions. 
The  Constitution  is  silent  as  to  the  right 
of  a  party  to  a  dvll  action  to  appear  by  an- 
other. Article  1209  of  the  Revised  Statutes 
provides  that  "any  party  to  a  suit  may  ap- 
pear and  prosecute  or  defend  his  rigbta  there- 
in, either  In  person  or  by  an  attorney  of  the 
court"  This  statute,  under  the  familiar 
maxim,  "expresslo  unlus  est  exclusio  alter- 
lus,"  requires  that  a  party  in  prosecuting 
or  defending  his  suit  shall  do  so  in  person 
or  by  an  attorney  of  the  court  The  Legis- 
lature having  expressly  named  an  attorney 
of  the  court  as  entitled  to  represent  a  part? 
to  a  suit  thereby,  by  implication,  excluded 
the  right  of  any  other  to  do  so.  The  trial 
court  properly  held  that  James  Harklns 
could  not  Institute  and  prosecute  his  suit 
In  court  by  bis  agent  and  attorney  in  fact 
who  was  not  an  attorney  of  the  court,  nor 
can  he  prosecute  a  writ  of  error  in  this 
court  by  such  agent  and  attorney  In  fact 
who  Is  not  a  licensed  attorney  of  this  court 

It  follows  that  the  motion  to  dismiss  the 
writ  of  error  must  be  sustained. 

The  writ  of  error  is  dismissed. 

BINYON  V.  SMITH  et  al.t 

(Court  of  Civil  Appeals  of  Texas.     April  25, 

190&     Rehearing  Denied  June  6,  1908.) 

1.  Appeal   akd    Ebbob—Pabtiks— Death    o» 
Plaintiff— PiasoNAi,  Injubies. 

Under  Rev.  St.  1895,  art.  973,  providing 
^hat  an  action  aball  not  abate  by  the  death  of  a 
party  after  an  appeal  bond  has  been  filed  and 
approved,  or  after  a  writ  of  error  has  been  serv- 
ed,  etc.,  an   action   for  personal  injuries  does 

t  Writ  ot  error  refused  by  Supreme  Court. 


not  abate  by  the  death  of  plaintiff  after  judg- 
ment in  his  favor  and  after  defendant  has  filed 
his  petition  for  writ  of  error  and  error  bond. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  I>l|r. 
vol.  2,  Appeal  and  Error,  §  1847  ] 

2.  Descent  and  Distbibdtion— Death  or 
Judgment  Cbeditob— Riqhtb  of  Wife  akd 
Ohildben. 

Under  Rev.  St  1895,  art.  1689,  providing 
that  on  the  death  of  any  person  Intestate  his 
estate  shall  descend  to  his  wife  and  children, 
the  right  acquired  by  a  judgment  for  plaintiff 
suing  for  a  personal  injury  passes  on  his  death 
intestate  to  his  wife  and  children. 

3.  Appeai.  and  Ebbob— Wbit  ow  Bbxob— Pbb- 
fectinq  Writ  of  Ebbob. 

Under  Rev.  St.  1895,  art.  1402,  providing 
that,  where  the  bond  on  writ  of  error  and  the 
petition  therefor  have  been  filed,  etc.,  the  writ 
of  error  shall  be  hpld  to  be  perfected,  a  plain- 
tiff in  error  who  filed  his  petition  and  error 
bond  perfected  the  jerit  of  error. 

4.  Same- Pabties  on  Wbit  of  Ebbob. 

Under  Rev.  St.  18^,  arts.  973,  1240,  1399. 
requiring  the  Appellate  Court  to  adjudicate  a 
writ  of  error,  notwitlistanding  the  death  of  a 
party  to  the  record  after  service  of  the  writ, 
authorizing  a  defendant  to  accept  service  of  any 
process  or  waive  service,  etc.,  a  defendant  su- 
ing out  and  perfecting  a  writ  of  error  to  re- 
view a  judgment  for  plaintiff  in  a  personal  iu- 
juiy  action  may,  after  plaintiff's  death,  proceed 
by  causing  service  of  citations  in  error  on  tiie 
surviving  wife  and  children,  who  may  accept 
service  thereof. 

5.  Master  and  Sgbvant— Inj0bt  to  Sebvant 
— Neqliqence— Contbibdtobt   Nequobncb 

— QUBSnONS  FOB  JUBT. 

In  an  action  for  injuries  to  an  employ^ 
while  assisting  in  moving  an  engine  and  smoke- 
stack, evidence  held  to  require  the  submission 
to  the  jury  of  the  issues  of  the  employer's  negli- 
gence and  the  employe's  contributory  negli- 
gence. 

6.  PABTNEBSHIP^DieSOLUTrON  —  ASSUKPnOIT 

OF  FiBM  Liabilities— "All  Liabilities." 
A  partner  agreeing  on  the  dissolution  of  the 
firm  to  assume  ^'ail  liabilities"  of  the  firm  as- 
sumes the  liability  of  the  firm  in  favor  of  an  em- 
ployf  injared  through  its  negligence,  especially 
where  there  was  evidence  that  the  employe's 
suit  was  contemplated  and  discussed  as  a  posEi- 
ble  liability,  though  the  copartner  then  insisted 
that  there  was  no  liability,  but  without  falsely 
representing  to  the  partner  any  of  the  facts. 

Error  from  District  doart,  Tarrant  Ctounty ; 
Irby  Dunklin,  Judge. 

Action  by  D.  B.  Smith  against  J.  M.  Stew- 
art and  W.  J.  Blnyon,  Jr.  There  was  a  Judg- 
ment for  plaintiff  against  both  defendants 
and  for  Stewart  over  against  Blnyon,  and  he 
brings  error  and  prosecutes  the  same,  after 
pialntUTs  death,  against  his  wife  and  chil- 
dren.   Affirmed. 

Orrlck  &  Terrell  and  W.  F.  Young,  for  plain- 
tiff In  error.  0.  M.  Templeton,  for  defend- 
ants in  error. 

(X>NNER,  C.  J.  This  suit  was  Instituted 
by  D.  E.  Smith  against  J.  M.  Stewart  and  W. 
J.  Blnyon,  Jr.,  composing  the  partnership  of 
the  Stewart-Blnyon  Transfer  &  Storage  Com- 
pany, to  recover  damages  for  personal  injur- 
ies received  while  In  the  employ  of  said  part- 
nership. He  alleged.  In  substance,  that  about 
the  24th  day  of  August,  1905,  the  defendants 
were  engaged  In  moving  a  large  engine,  some 
boilers,  and  other  attachments,  among  which 
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was  a  large  smokestack  veigblng  about  1,000 
pounds :   that  the  smokestack  had  become  fas- 
teaed.  between  the  wall  of  the  building  and 
xbe  engine,  one  end  being  on  the  gronnd  and 
tbe  other  In  the  air;    that,  in  order  to  ex- 
tricate It,  the  defendant  J.  M.  Stewart  order- 
<!d  i^alntifl  and  one  McCarthy  to  go  under- 
Deatb   the    smokestack   and   cut   the   rivets 
Thicb   Joined    tbe    sections    together;    that, 
while  complying   with  this  order,  In  some 
manner  unknown  to  plaintiff,  tbe  smokestack 
broke  from  its  fastenings,  and  suddenly  fell 
<4i  the  plaintiff,  breaking  his  left  hip.    It  was 
fartber  alleged  that  the  place  to  wblch  plain- 
tiff was  ordered  to  do  the  work  of  cutting  the 
rivets  was  one  of  great  danger  fully  known 
t->  ttie  defendants,   but  wholly  unknown  to 
liUintlff ;    that  tbe  defendants  were  guilty  of 
Q^lig^ice  in  ordering  the  plaintiff  to  work  in 
raid  place;    that  said  McCarthy  was  a  fore- 
man of  defendants  with  authority  to  employ 
tad  diacbarge  workmen  and  to  direct  and 
eoatrol  plaintllT  and  other  employes,  and  was 
directing  and  controlling  the  plaintiff  at  tbe 
time  of  tbe  accident ;  that  the  Injury  was  due 
to  negligence  on  the  part  of  McCarthy  in  neg- 
lecting to  block  up  or  brace  said  smokestack, 
or  to  nse  some  other  precaution  to  prevent 
tbe  same  from  falling  upon  the  plaintiff  while 
catting  it  in  two,  and  in  failing  to  keep  or 
provide  a  proper  lookout  to  warn  plaintiff  in 
event  said  smokestack  commenced  to  slip  or 
fall.    The  defendant  Blnyon  pleaded  tbe  gen- 
eral denial,  contributory  negligence,  and  as- 
hamed rislc,  and  specially  pleaded  over  against 
tbe  defendant  Stewart  to  tbe  effect  that  Stew- 
art was  personally  in  charge  of  tbe  work  and 
alone  directed  it,  and  that  as  between  him 
iBinyon)  and  Stewart  be  was  guiltless,  and 
prayed  for  Judgment  against  Stewart  in  event 
tbe  plaintiff  obtained  a  Judgment  against  the 
inn.    The  defendant  Stewart  pleaded,  in  sub- 
nance,  the  same  general  pleas  'as  bis  code- 
fendant,  and  also  specially  against  defendant 
Blnyon  ttiat  the  firm  had  been  dissolved,  and 
that  by  the  terms  of  tbe  dissolution  Blnyon 
expressly  assumed  tbe  liabilities  of  the  firm, 
and  be  prayed  tliat,  in  event  the  plaintiff 
BiMHild    recover    a    Judgment,    he    (Stewart) 
ebonld  recover  a  like  Judgment  against  Bin- 
FDo.    Tbe    trial   resulted  In  a   verdict  and 
judgment  for  tbe  plaintiff  in  the  sum  of  $250 
against  both  defendants,  and  in  favor  of  the 
defendant  Stewart  over  against  Blnyon  for 
inch  part  of  the  Judgment  as  he  migbt  be  re- 
quired to  pay. 

By  an  independent  counter  proposition  of 
tbe  defendants  In  error,  wbo  bare  succeeded 
to  tbe  rights  of  D.  B.  Smith  as  hereafter 
itated,  a  preliminary  question  of  practice  bas 
beoi  raised  of  which  we  must  first  dispose. 
It  ai^iears  from  the  record  that  after  tbe  ren- 
dition of  the  Judgment  in  favor  of  D.  E. 
^nltb,  and  after  plaintiffs  in  error  had  sea- 
uMiably  filed  in  the  court  below  their  petition 
and  approved  bond  for  the  writ,  but  before 
tbe  service  of  citation  In  error,  the  said  D.  E. 
Smitb  died  bitestate.  Plaintiffs  in  error  there- 


upon filed  an  amoided  petition,  setting  up 
the  fact  of  Smith's  death,  averring  that  be 
left  no  debts ;  that  there  bad  been  no  admin- 
istration, nor  necessity  therefor ;  and  praying 
for  citation  to  issue  to  tbe  surviving  wife, 
Lucy  A.  Smith,  and  surviving  children,  Zene 
K.  Smith,  Zefins  W.  Smith,  and  Mary  J. 
Smith,  wbo  were  alleged  to  be  tbe  sole  surviv- 
ing heirs  of  D.  E.  Smith,  deceased.  The  said 
wife  and  surviving  children  thereupon  duly 
waived  tbe  issuance  and  service  of  citation  in 
error,  and  have  entered  their  appearance 
herein  both  by  formal  written  waiver  and  by 
filing  and  urging  briefs  in  this  court  The 
statute  directs  that  service  of  tbe  citation  In 
error  "shall  be  made  by  delivering  to  the  ds- 
fendant  in  error,  and  if  more  than  one,  then 
to  each  of  them,  in  person,  a  true  copy  of 
such  citation."  See  Bev.  St.  1895,  art  1305. 
Tbe  statutes,  however,  do  not  seem  to  bare 
expressly  designated  tbe  persons  upon  whom 
the  citation  in  error  shall  be  served  In  cases 
where,  as  here,  the  defendant  in  tbe  writ  dies 
after  tbe  petition  and  bond  have  been  filed, 
but  before  service  of  citation  upon  blm.  Alt- 
er Judgment  however,  actions  for  personal 
Injuries  do  not  abate.  Rev.  St.  1895,  art. 
973;  Railway  Co.  v.  Nolan,  63  Tex.  146; 
Glbbs  V.  Belcher,  30  Tex.  79.  Hence  tbe  ad- 
Judged  right  passes  to  tbe  surviving  wife  and 
children  of  the  deceased  by  our  statute  of  de- 
scent and  distribution.  Rev.  St  1895,  art 
1689.  Tbe  surviving  wife  and  children  then 
are  tbe  proper  parties  In  Interest,  and  we  see 
no  reason  why,  In  tbe  absence  of  a  devise  or 
of  administration  or  of  necessity  therefor, 
they  may  not  enter  their  appearance  on  ap- 
peal. Tbe  statute  last  above  cited  (article 
973)  expressly  Irequlres  Courts  of  Civil  Ap- 
peals, as  also  the  Supreme  Court,  to  proceed 
to  adjudicate  appeals  by  writ  of  error  where 
a  party  to  the  record  dies  after  the  "writ  of 
error  bas  been  served."  In  this  case  plain- 
tiffs in  error  perfected  their  appeal  when 
they  filed  their  petition  and  error  bond.  Rev. 
St  1895,  art  1402;  Vineyard  v.  McCombs 
(Tex.)  99  S.  W.  544.  It  follows,  we  think, 
that  plaintiffs  in  error  under  the  facts  alleg- 
ed by  them  were  authorized  to  further  pro- 
ceed In  tbe  prosecution  of  their  appeal  by 
causing  service  of  citations  in  error  on  the 
surviving  wife  and  children,  as  in  the  familiar 
case  of  a  party  defendant  who  dies  before 
Judgment  If  so,  those  now  defending  could 
certainly  accept  service  as  they  have  done. 
Rev.  St  1895,  arts.  1240,  1399.  Without  fur- 
ther elaboration,  we  are  of  tbe  opinion  that 
it  Is  our  duty  to  proceed  to  tbe  determination 
of  tbe  appeal  on  its  merits,  Instead  of  dismiss- 
ing It,  as  urged. 

Tbe  principal  contention  before  us  on  tbe 
merits  is  that  the  evidence  la  insufficient  to 
sustain  the  verdict  and  judgment  It  is  in- 
sisted that  D  Hi  Smith  knew  tbe  situation 
surrounding  the  work  to  be  done  and  knew 
the  effect  or  probable  effect  of  doing  the  work 
In  tbe  way  in  which  It  was  done,  and  that  be 
bence  assumed  tbe  risk,  from  which  It  is  In- 
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slsted  the  court  eneA  in  refusing  to  give  the 
peremptory  instruction  in  favor  of  plaintiffs 
in  error,  as  requested  by  them,  or  that  at 
least  the  court  should  have  granted  the  mo- 
tion for  a  new  trlaL  The  facts,  briefly 
stated,  are  that  D.  E.  Smith,  as  alleged  in 
his  petition,  was  working  for  plaintiffs  in 
error,  and  bad  been  for  some  30  days  prior  to 
the  time  of  his  injury  engaged  in  moving 
heavy  articles;  that  at  the  time  of  the  acci- 
dent the  compaoy  was  engaged  in  taking 
the  boilers  and  maclilnery  out  of  the  burned 
ruins  of  the  old  packing  house  in  North  Ft. 
Worth,  Tex.;  that  Smith  had  been  working  in 
the  building  on  the  work  of  removing  the 
wreckage  for  a  week,  his  particular  employ- 
ment at  the  time  being  the  cutting  of  pipe; 
that  in  moving  the  debris  a  piece  of  four-foot 
smokestack  of  sheet  iron  from  three-six- 
teenths to  one-fourth  Inches  in  thickness  had 
become  fastened  or  wedged  in  between  the 
west  wall  of  the  building  and  the  back  end 
of  the  furnace  wall.  The  space  between  the 
two  walls  named  was  about  four  or  five  feet 
The  pipe  was  about  26  or  30  feet  long  in  sec- 
tions of  5  feet  each  riveted  together;  thp 
stack  lying  north  and  south,  the  south  end 
resting  on  the  ground  and  the  north  end 
elevated  in  the  air.  The  height  of  the  north 
end  of  the  stack  above  the  ground  varied  ac- 
cording to  the  evidmce  from  6  feet  to  15  feet 
The  stack  was  "cata-cornered,"  as  expressed 
by  some  of  the  witnesses,  and  as  a  result  was 
wedged  between  the  walls  as  stated.  The 
work  done  was  ordered  by  plaintiff  In  error 
Stewart  in  person.  Stewart  testified  that  he 
bad  long  experience  in  moving  heavy  articles 
of  the  kind  and  in  handling  smokestacks,  and 
knew  that  the  work  ordered  was  dangerous ; 
that  he  directed  that  the  stack  should  be 
blocked  up.  Smith  testified,  however,  that, 
if  any  such  direction  was  given  by  Stewart, 
he  did  not  know  it  and  further  to  the  effect 
that  he  had  no  experience  In  handling  smoke- 
stacks of  the  kind,  although  In  a  general  way 
he  knew  that  it  was  dangerous  to  go  under 
the  stack,  and  knew  that  hammering  thereon 
would  naturally  tend  to  loosen  the  stack 
from  Its  place.  There  was  evidence,  how- 
ever, tending  to  show  that  efforts  had  been 
made  to  move  the  stack  before  the  order  to 
cut  the  rivets,  and  Smith  testified  to  the  ef- 
fect that  his  purpose  and  that  of  McCarthy 
was  to  cut  some  of  the  rivets  on  the  bottom 
Bide,  and  then  step  from  under  the  stack  and 
cut  those  on  the  sides  and  higher  up,  and  thus 
permit  the  stack  to  sink  or  fall.  Smith  also 
testified  that  as  they  approached  the  stack 
for  the  purpose  of  cutting  the  rivets  be  tap- 
ped it  several  times  with  his  hammer  in  or- 
der to  ascertain  If  it  was  fast.  There  was 
also  evidence  tending  to  show  that  there  was 
a  window  in  the  west  wall  of  the  building 
about  six  or  eight  feet  back  of  Smith  and 
through  which  a  {terson,  U  stationed  there, 


could  have  observed  whether  the  stack  wu.s 
slipping  after  McCarthy  and  Smith  began 
working  on  it.  Smith  denied  that  he  observed 
that  the  stack  was  becoming  loosened  from 
Its  wedged  condition,  but  another  workman 
testified  that  he  did  and  called  Stewart's  at- 
tention to  the  fact,  and  was  by  Stewart  di- 
rected to  "go  out  there  and  tote  some  blocks 
up  there." 

While,  as  may  be  seen  from  the  alMve  syn- 
opsis of  the  evidence.  Smith  testified  in  a 
general  way  that  he  knew  it  was  a  dangerous 
place  in  which  to  work,  and  that  the  proba- 
ble effect  of  hammering  on  the  smokestack 
was  to  make  It  fall,  it  further  appears  that 
repeated  efforts  to  loosen  it  had  been  unsuc- 
cessfully made  before  and  that  Smith  was 
without  much  experience  In  that  kind  of 
work.  The  testimony,  as  we  think,  tends  to 
show  that  Smith,  after  the  tests  made  by 
himself,  thought  that  be  could  safely  cut  a 
number  of  rivets  on  the  under  side  before  tlie 
stack  would  be  so  weakened  as  to  give  way, 
and  we  think  that  it  was  for  the  Jury  to  say 
whether  under  all  of  the  circumstances  Smith 
was  guilty  of  contributory  negligence.  The 
testimony  of  Stewart  Indicates  that  he  knew 
that  the  smokestack  should  have  been  blocked 
up  or  that  at  least  some  other  precaution  was 
taken,  and  the  inference  of  negligence  from 
his  failure  to  see  that  the  stack  was  properly 
blocked  up,  or  that  Smith  and  McCarthy 
were  notified  of  the  loosening  of  the  stack 
after  he  (Stewart)  had  been  informed  of  it, 
is  very  strong.  So  that  on  the  whole,  and 
after  a  careful  review  of  all  of  the  testimony, 
we  are  of  opinion  that  the  court  properly  re- 
fused the  peremptory  instruction  in  favor  of 
plaintiffs  in  error,  and  properly  overruled 
their  motion  for  a  new  trial. 

The  only  remaining  question  presented  by 
the  assignments  arises  under  the  cross-plea 
of  plaintiff  in  error  Stewart,  but  it  seems 
clear  to  us  from  the  testimony  that  at  the 
time  of  the  dissolution  of  the  firm  of  Binyon 
&  Stewart  it  was  expressly  agreed  between 
them  that  Binyon  should  assume  "all  liabili- 
ties" of  the  firm.  And,  aside  from  the  Im- 
port of  the  terms  tending  to  Include  the  cause 
of  action  in  behalf  of  D.  E.  Smith,  there  la 
evidence  tending  strongly  to  show  that 
Smith's  suit  (instituted  a  short  time  after 
the  dissolution)  was  expressly  contemplated 
and  discussed  as  a  possible  liability,  although 
Stewart  then  insisted,  as  he  did  throughout 
the  trial,  that  there  was  no  liability,  Inas- 
much as  he  was  guilty  of  no  negligence. 
This  evidently  was  but  an  opinion,  and  it 
nowhere  appears  that  Stewart  falsely  repre- 
sented to  Binyon  any  of  the  facts.  Indeed, 
no  allegation  of  this  character  is  made.  We 
therefore  find  no  error  as  assigned  In  the 
charge  of  the  court  aubmltting  this  issue. 

We  conclude  that  all  assignments  of  error 
should  tM  overruled,  and  the  Judgment  af- 
firmed. 
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GRAHAM    et    al.   t.   REMMEL. 
(Saprane  Court  of  Arkaneas.    June  15,  1908.) 
L  IiracKAKCE  —   Contract  —  Mketino    o» 

MiSDfi. 

Defendants  applied  for  a  Joint  life  policy 
<a  a  ten-jear  distribution  plan,  and  executed 
tbe  note  sued  on  for  the  premium,  payable  30 
isjg  after  delivery  of  tbe  policy.  On  tne  policy 
bflD^  tendered,  defendants  leqnested  that  it  be 
'I'hanged  for  a  policy  issued  on  the  five-year 
dstribntion  plan,  but  a  misunderstanding  arose 
B  to  the  nature  of  tbe  latter  policy  with  refer- 
eose  to  which  the  minds  of  the  parties  never 
s.n.  whereupon  the  insurance  company  reissued 
tiK'  first  policy  and  tendered  the  same  to  de- 
findanta,  which  they  refused  to  receive.  Held, 
Oat  the  transaction  irith  reference  to  the  five- 
fear  policy  did  not  cancel  or  abrogate  defend- 
safs  aereement  to  accept  and  pay  for  the  orig- 
hfll  policy. 

1  Same— Pkem iTjic  I^otb — ^Action  by  Aoknt — 
Right  to  Site. 
Where  a  preminm  note  on  a  life  policy  was 
payable  to  tbe  agent  of  the  insurance  company, 
ind.  on  the  maker's  refusal  to  comply  with  the 
cnotraet  and  take  the  i>oIicy,  the  agent  settled 
<itb  tbe  company  for  any  Interest  it  had  in 
'if  contract,  ne  'was  authorized  to  sue  on  the 
tote  in  his  own  name  as  the  real  party  in 
iaterest  by  Kirby's  Dig.  S§  5999,  6002. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty: Frederick  I>.   Fulkerson,  Judge. 

Action  by  H.  Im  Remmel  against  J.  R.  Ora- 
ham  and  otbers.  Judgment  for  plaintiff,  and 
defendants  appeal.      Affirmed. 

J.  W.  &  Jas.  M.  Staytcm  and  Morris  M. 
Cubn.  for  appellants.  Rose,  Hemingway, 
Caatrell  &  Loushborough  and  S.  D.  Campbell, 
for  appellee. 

FLETCHER,  Special  Judge.  A  statement 
of  this  case  will  be  found  in  76  Ark.  140,  88 
S,  W.  899,  where  a  former  Judgment  in  fa- 
Tnr  of  H.  la.  Remmel  was  reversed  with  di- 
rections to  the  trial  court  to  admit  evidence 
which  had  been  rejected  and  to  submit  tbe 
isnes  of  fact  to  a  Jury.  A  second  trial  re- 
Rilted  In  a  yerdlct  in  favor  of  Remmel  upon 
the  first  count  of  tbe  complaint,  and  Graham 
Bras,  hare  again  appealed. 

We  discover  no  reversible  error  In  the  In- 
Rractions  given  or  in  refusing  requests  for 
others.  Tbe  verdict  sustains  the  contention 
(^  Remmel  that  tbe  first  contract  executed  by 
Graham  Bros,  to  him  was  binding  upon  them ; 
lat  it  Is  contended  ttiat  this  contract  was 
abrogated  by  a  cancellation  of  tbe  10-year 
policy  Issued  in  accordance  therewith.  This 
*^as  done  upon  tbe  request  of  Graham  Bros, 
that  tbey  be  permitted  to  exchange  the  10- 
year  policy  for  a  policy  to  be  Issued  upon 
«hat  is  known  as  the  5-year  distribution 
pUn.  and  apon  tbe  understanding  that  such 
policy  would  be  accepted  in  lien  of  tbe  10- 
rear  policy  and  paid  for  by  Graham  Bros. 
Tb«i  delivered.  The  verdict  of  the  Jury  es- 
t^lisbes  tbe  fact,  and  it  Is  admitted  In  argu- 
Beot  by  counsel,  that  there  was  a  misunder- 
Btaodlng  between  tbe  parties  as  to  the  nature 
of  this  5-year  policy,  that  tbe  minds  of  the  par^ 
ties  never  met  as  to  it,  and  hence  that  tbe 
necotiatioiaa  relating  to  tbe  same  never  cul- 


minated in  an  effectual  and  binding  contract 
This  left  tbe  contract  as  to  the  first  policy  in 
full  force,  and  the  company,  at  tbe  request 
of  Remmel,  had  the  right  to  reissue  that 
policy,  which  it  did  by  issuing  and  tender- 
ing through  Remmel  another  Just  like  tbe 
first  ntley  t.  Donaldson,  94  C  S.  47,  24  L. 
Ed.  54. 

It  is  again  contended  that  Remmel  was  act- 
ing merely  as  the  agent  of  the  company,  and 
had  no  right  of  action  upon  the  contract  Tbe 
contract  was  made  in  bis  name,  and  the  proof 
shows  that  be  had  settled  with  the  company 
for  any  interest  it  had  in  the  contract,  and 
the  company  had  no  ftirtber  Interest  in  it 
The  suit  was  properly  brought  by  bim  and 
In  his  name.    Kirby's  Dig.  tS  5999,  6002. 

Affirmed. 


EARNEST  V.  ST.  LOUIS,  M.  &  S.  E.  E.  CO. 
(Supreme  Court  of  Arkansas.    June  29,  1906.) 

1.  Death— AcTions  roa  Causing — ^Riohts  at 
CouHOR  Law. 

At  common  law  a  right  of  action  existed 
for  an  injury  to  the  person,  which  did  not 
result  in  death,  but  no  right  of  action  existed 
for  the  death  of  a  human  being. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  16,  Death,  |  10.] 

2.  LiMiTA.Tio:t  OF  Actions — Conditions  Pbk- 

CEDBNT — StATUTOEY    ACTIONS. 

Where  a  statutory  right  of  action  is  given 
which  did  not  exist  at  common  law,  and  the 
statute  giving  the  right  also  fixes  the  time  with- 
in which  the  right  may  be  enforced,  the  time 
80  fixed  becomes  a  limitation  or  condition  upon 
the  right  of  action,  and  will  control  no  matter 
in  what  forum  the  action  is  brought. 

S.  Death  —  LiiaTATiONs  —  Apflication  of 

.    STATU'HS. 

Rev.  St  Mo.  1899,  |  2864  (Ann.  St.  1906, 
p.  1637),  gives  a  cause  of  action  for  wrongful 
death.  Section  2868  (page  1652)  provides  that 
the  action  shall  be  commenced  within  one  year 
after  it  has  accrued.  Held,  that  the  time  with- 
in which  suit  may  be  brought  is  not  a  mere  stat- 
ute of  limitation,  but  a  limitation  of  the  liability 
itself,  and  a  condition  to  sue  at  all,  and  an  ac- 
tion under  the  section  brougiit  after  a  year  from 
its  accrual  being  barred  in  Missouri  could  not  be 
maintained  in  Arkansas. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  {  52.] 

4.  Limitation  or  Actions  — Pleading— De- 

uuBBEB  Raising  Defense. 

As  a  rule  the  statute  of  limitation  cannot 
be  taken  advantage  of  by  demurrer  to  the  com- 
plaint in  an  action  at  law,  unless  the  complaint 
shows  that  a  sufficient  time  has  elapsed  to  bar 
the  action,  and  the  nonexistence  of  any  ground 
of  avoidance. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  limitation  of  Actions,  il  670-672.] 

Appeal  from  Circuit  Court  Randolph  Coun- 
ty; John  W.  Meeks,  Judge. 

Death  action  by  Mrs.  David  A.  Earnest 
against  the  St  Louis.  Memphis  &  Southeast- 
ern Railroad  Company.  Judgment  for  defend- 
ant on  demurrer  to  complaint,  and  plaintiff 
appeals.    Affirmed. 

Whipple  &  Whipple,  for  appellant  W.  F. 
Evans  and  W.  J.  Orr,  for  appellee. 
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HART,  J.  On  the  31st  day  of  October, 
1902,  David  A.  Earnest  was  a  conductor  on 
appellee's  line  of  railway,  which  extends 
from  Gape  Girardeau,  In  Missouri,  to  Poca- 
hontas, In  Arlsansas.  On  that  day  at  the 
town  of  Delta,  In  Missouri,  while  engaged  In 
his  duties  as  freight  conductor  and  while  at- 
tempting to  uncouple  two  cars  of  defendant's 
train,  said  David  A.  Earnest  was  caught  be- 
tween the  cars  and  mashed.  He  died  from 
the  wounds  received  in  a  few  days  thereafter. 
Appellant  alleges  that  the  injury  and  death 
was  caused  by  the  negligence  of  the  ap];>ellee ; 
that  she  Is  the  widow  of  said  David  A.  Earn- 
est, deceased ;  that  said  deceased  had  no 
minor  children;  that  she  has  resided  In  the 
state  of  Arliansas  since  the  death  of  her  hus- 
band, and  was  never  a  resident  of  the  state 
of  Missouri.  The  action  was  commenced  in 
the  circuit  court  of  Randolph  county.  Ark., 
on  the  16th  day  of  July,  1904.  Appellee  filed 
a  general  demurrer  to  the  complaint.  The 
demurrer  was  sustained,  and  Judgment  was 
rendered  in  favor  of  the  defendant  for  costs. 
An  appeal  was  granted  to  this  court. 

This  suit  it  based  on  section  2864  of  the 
Revised  Statutes  of  Missouri  of  1899  (Ann. 
St.  1906,  p.  1637),  which  reads  as  follows: 
"Whenever  any  person  shall  die  from  any 
injury  resulting  from  or  occasioned  by  the 
negligence,  unsklUfuluess  or  criminal  intent 
of  any  officer,  agent,  servant,  or  employ^ 
whilst  running,  conducting  or  managing  any 
locomotive,  car  or  train  of  cars,  or  of  any 
master,  pilot,  engineer,  agent  or  employ^ 
whilst  running,  conducting  or  managing  any 
steamboat,  or  any  of  the  machinery  thereof, 
or  of  any  driver  of  any  stage  coach  or  other 
public  conveyance  whilst  In  charge  of  the 
same  as  a  driver;  and  when  any  passenger 
shall  die  from  any  injury  resulting  from  or 
occasioned  by  any  defect  or  Insufficiency  in 
any  railroad,  or  any  part  thereof,  or  in  any 
locomotive  or  car,  or  in  any  steamboat,  or  the 
machinery  thereof,  or  in  any  stage  coach  or 
other  public  conveyance,  the  corporation  In- 
dividual or  individuals  In  whose  employ  any 
such  officer,  agent,  servant,  employe,  master, 
pilot,  engineer  or  driver  shall  be  at  the  time 
such  injury  is  committed,  or  who  owns  any 
such  railroad,  locomotive,  car,  stage  coach 
or  other  public  conveyance  at  the  time  any 
injury  is  received  resulting  from  or  occasion- 
ed by  any  defect  or  insufficiency,  unskiUful- 
ness,  negligence  or  criminal  intent  above  de- 
clared, shall  forfeit  and  pay  for  every  person 
or  passenger  so  dying,  the  sum  of  five  thou- 
sand dollars,  which  may  be  sued  for  and  re- 
covered: First,  by  the  husband  or  wife  of 
the  deceased ;  or,  second,  if  there  be  no  bus- 
band  or  wife,  or  he  or  she  faUs  to  sue  within 
six  months  after  such  death,  then  by  the 
minor  child  or  children  of  the  deceased, 
whether  such  minor  child  or  children  of  the 
deceased  be  the  natural  bom  or  adopted  child 
or  children  of  the  deceased ;  Provided,  that  if 
adopted,  such  minor  child  or  children  shall 
have  been  duly  adopted  according  to  the  laws 


of  adoption  of  the  state  where  the  person 
executing  the  deed  of  adoption  resided  at  tbe 
time  of  the  adoption;  or,  third,  if  such  de- 
ceased be  a  minor  and  unmarried,  whether 
such  deceased  unmarried  minor  be  a  natural 
bom  or  adopted  child,  if  such  deceased  un- 
married minor  shall  have  been  duly  adopted 
according  to  the  laws  of  adoption  of  the  state 
where  the  person  executing  the  deed  of  adop- 
tion resided  at  the  time  of  such  adoption,  then 
by  the  father  and  mother,  who  may  Join  in 
the  suit,  and  each  shall  have  an  equal  Interest 
In  the  Judgment ;  or  If  either  of  them  be  dead 
then  by  the  survivor.  In  suits  Instituted  un- 
der this  section  it  shall  be  competent  for  the 
defendant,  for  his  defense,  to  show  that  the 
defect  or  insufficiency  named  in  this  section 
was  not  of  a  negligent  defect  or  Insufficiency 
and  that  the  Injury  received  was  not  the  re- 
sult of  unsklllfulness,  negligence  or  criminal 
Intent."  Section  6  of  the  act  of  December 
12,  1855  (Rev.  St.  1855,  p.  649,  c  51),  now 
section  2868  of  the  Revised  Statutes  of  1890 
(Ann.  St.  1906,  p.  1652),  reads  as  follows: 
"Every  action  instituted  by  virtue  of  the  pre- 
ceding sections  of  this  chapter  shall  be  com- 
menced within  on6  year  after  the  cause  of 
action  shall  accrue." 

The  first  question  presented  by  the  record 
is  whether  this  statute  of  Missouri  creates  a 
statutory  liability.  At  common  law  a  right 
of  action  existed  for  an  injury  to  the  person, 
which  did  not  result  in  death,  but  no  right 
of  action  existed  for  the  death  of  a  human 
being.  Counsel  for  appellant  seems  to  have 
been  confused  In  regard  to  the  two  classes 
of  cases.  In  Barker  v.  Hannibal  &  St.  Joseph 
Railway  Co.,  91  Mo.  91,  14  S.  W.  281,  the 
Supreme  Court  of  the  state  of  Missouri  said. 
In  discussing  this  statute:  "It  may  be  ob- 
served that  damages  for  the  tort  to  a  person, 
resulting  In  death,  were  not  recoverable  at 
common  law,  nor  could  husband  or  wife,  par- 
ent or  child,  recover  any  pecuniary  compen- 
sation therefor  against  the  wrongdoer.  Our 
statute,  on  this  subject,  both  gives  the  right 
of  action  and  provides  the  remedy  for  the 
death  where  none  existed  at  common  law, 
and  where  an  action  Is  brought,  under  the 
statute.  It  can  only  be  maintained  subject  tcy 
the  limitation  and  conditions  Imposed  there- 
by." This  case  was  cited  and  followed  in 
Brink  v.  Wabash  Ry.  Co.,  100  Mo.  92,  60  S. 
W.  1058,  53  L.  R.  A.  811,  83  Am.  St.  Rep.  450, 
and  the  following  quotation  adopted  from  the 
case  of  Insurance  Company  v.  Brame,  95  U. 
S.  754,  24  L.  Ed.  580:  "The  authorities  are 
so  numerous  and  so  uniform  to  the  proposi- 
tion that  by  the  common  law  no  civil  action 
lies  for  an  Injury  which  results  in  death  that 
it  is  impossible  to  speak  of  it  as  a  proposition 
open  to  question.  It  has  been  decided  in 
many  cases  in  the  English  courts  and  In 
many  of  the  state  courts,  and  no  deliberate, 
well-considered  decision  to  the  contrary  is  to 
be  found."  In  the  case  of  Railroad  v.  Bark- 
er, 83  Ark.  353,  34  Am.  Rep.  44,  this  court 
said:    "By  the  common  law  the  death  of  a 
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tntnan  Iving  could  not  be  made  the  snbject 
of  i  dvU  action."  And  In  Davta  v.  St.  Ia, 
L  ^  &  S.  Ry.Co.,  53  Ark.  117,  13  S.  W.  801, 
T  I.  B.  A.  283.  this  court  said:  "The  English 
nle  which  Is  commonly  followed  by  the 
eocrts  of  the  states  whose  statutes  embody 
3ie  i>roTislons  of  Lord  Campbell's  act  Is  that 
tbe  rights  of  action  glTen  by  the  latter  stat- 
ues to  tbe  personal  representative  of  one 
Those  death  has  been  caused  by  another  la 
created  by  the  statute,  and  ia  not  a  contin- 
mtion  of  the  right  of  action  which  tbe  de- 
mised bad  In  his  lifetime,  although  the  new 
r^bt.  It  has  been  ruled,  arises  only  by  pre- 
serving tbe  canse ,  of  action  which  was  In 
tbe  deceased."  The  Supreme  and  appellate 
?oarts  of  Mlssonrl  hold  that  tbe  provisions  of 
the  >Ils8oari  statute  above  quoted  as  to  the 
Parties  who  may  sue,  and  tbe  time  within 
vhlch  they  may  sue,  are  conditions  attached 
to  tbe  right  Itself  given  by  the  statute,  and 
got  limitations  merely.  Barker  v.  Railroad, 
r-l  Mo.  86,  14  S.  W.  280 ;  Case  v.  Cordell,  103 
lloL  App.  477.  78  S.  W.  62 ;  Packard  v.  Rail- 
mad,  181  Mo.  421,  80  S.  W.  951,  103  Am.  St 
Eep.e07. 

Tlie  general  rale  is  that  where  a  canse  of 
letlon  does  not  exist  at  common  law,  but  la 
seated  by  tbe  statutes  of  a  stat^.  It  only  ex- 
ists in  the  manner  and  form  and  for  the 
length  of  time  prescribed  by  the  statutes  of 
Hie  state  which  created  It    Flnnell  v.  South- 
em  Kan.  By.  Co.  (C.  C.)  33  Fed.  427.    The 
mle  has  been  announced  and  approved  in  the 
following  cases:     Munos  v.  Railroad,  51  Fed. 
as.  2  C.  C    A.    163;    Theroux  v.  Northern 
?«c.  R.  Co..  64  Fed.  84.  12  O.  C.  A.  82;   RaU- 
vij  Co.  V.  Hlne,  25  Ohio  St  629;  ESastwood 
T.  Kennedy.  44  Md.  563 ;  Neganbauer  v.  Rail- 
BMd.  92  Minn.  184,  99  N.  W.  620,  104  Am.  St 
Bei>.  674 ;    I>ennls  v.  Atlantic  Coast  Line  R. 
EL.  Co..  70  S.  C.  254,  49  &  B.  869,  106  Am.  St 
Sep.  746;    Gem   v.  La  Campalgne  General 
Transportation  Co.,  110  Fed.  996;   Boston  & 
Milne  R.  Xi.  Co.  v.  Hurd,  108  Fed.  116,  47  C. 
C  A.  615.  56  I<.  R.  A.  193.    In  the  case  of 
tbe  Harrisbarg.   119  D.   S.   199,  7  Sup.  Ct 
W}.  30  It.  EA.  358.  In  discussing  a  like  statute, 
tlie  conrt  said:    "The  time  within  which  the 
<ult  must  be  brought  operates  as  a  limita- 
-ioQ  of  the  liability  itself,  as  created,  and  not 
i  tbe  remedy  alone    It  Is  a  condition  to  sue 
'.:  aD."     In  Hamilton  v.  Railroad,  39  Kan. 
'2, 18  Pac.  60,  the  Supreme  Court  of  Kansas 
^  passing  upon  the  precise  question  presented 
:<i:ie,  said:  "The  statute  of  Missouri  provides 
vbo  may  bring  an  action  and  the  time  and 
esidiUons  within  which  It  must  be  instituted, 
t:^  compliance   with  these  requirements  ia 
essential  to   the  maintenance  of  the  action. 
If  tbe  injury  was  not  actionable  in  Missouri 
vLse  it  was  Inflicted,  certainly  it  is  not  ac- 
ionable  here;    and,  unless  It  appears  from 
^  record  that  tbe  widow  could  maintain  an 
Mtion  In  that  state,  she  bas  no  canse  of  ac- 
tion wlilch  she  can  assert  in  this  Jurisdic- 
Hon.-' 
Therefore  we  conclude  that  it  la  now  well 


settled  that  where  a  statutory  right  of  action 
Is  given  which  did  not  exist  at  common  law, 
and  the  statute  giving  the  right  also  fixes 
the  time  within  which  the  right  may  be  en- 
forced, the  time  so  fixed  becomes  a  limitation 
or  condition  upon  the  right  of  action  and  will 
control,  no  matter  in  what  form  the  action  Is 
brought.  As  a  rule  the  statute  of  limitation 
cannot  he  taken  advantage  of  by  demurrer  to 
the  complaint  in  an  action  at  law,  unless  the 
complaint  shows  that  a  su£Qelent  time  had 
elapsed  to  bar  tbe  action,  and  tbe  nonexistence 
of  any  ground  of  avoidance.  Dowel  1  v.  Tuck- 
er, 46  Ark.  438.  But  counsel  for  appellant 
has  not  raised  this  question,  and,  besides,  we 
have  held  that  the  time  fixed  by  the  statute 
Is  not  strictly  a  statute  of  limitation,  but  at- 
taches as  a  condition  to  the  right  to  sue. 

The  demurrer  in  this  case  was  properly 
sustained,  and  the  Judgment  is  affirmed. 


JOHNSOJJ  V.  STATa 
(Supreme  Court  of  Arkansas.    June  29,  1908.> 

1.  Contempt— Review— Presumptions. 

On  certiorari  to  review  a  conviction  for 
contempt  alleged  to  have  been  committed  In  a 
chancellor's  presence.  It  will  be  conclusively  pre- 
sumed that  the  chancellor  recited  in  his  Judg- 
ment all  tile  facta  constitnting  the  alleged  con- 
tempt. 

2.  Sams— Acts  Not  CoNsnTUTiNo  Cortkmpt 
— Filing  Vexatious  Motions. 

It  is  not  a  contempt  of  court  to  file  and 
present  a  motion,  or  repeated  motions,  thought 
to  lie  made  to  vex  or  delay,  unless  they  are  pre- 
sented in  a  contemptuous  or  disrespectful  man- 
ner, or  are  contemptuous  in  themselves;  the 
court  being  empowered  to  strike  improper  mo- 
tions. , 

3.  Samk. 

Though  it  is  a  contempt  for  an  attorney 
to  file  a  paper  reflecting  upon  the  integrity,  fair- 
ness, and  impartiality  of  tbe  judg:e,  or  to  file 
an  affidavit  or  motion  to  disqualify  a  Judge, 
or  to  obtain  a  new  trial,  or  to  change  the  venue 
on  account  of  alleged  prejudice  or  bias  where  tbe 
statute  does  not  make  ttiat  a  ground  for  the 
motion,  it  is  not  contempt  per  se  for  an  attorney 
to  file  a  motion  for  his  client,  suggesting  the 
disqualification  of  the  judge  to  try  a  cause, 
where  the  Judge  is  related,  within  the  fourth 
degree,  to  one  having  a  direct  pecuniary  in- 
terest in  the  result  of  the  suit,  but  not  a  party 
to  the  record. 

4.  JuDOES  —  DisquALiriCATiON  —  Rei.ation- 
BHIP  to  Intekested  Pebson. 

Under  Const.  1874,  art.  7,  f  20,  providing 
that  no  judge  shall  try  a  case  in  which  he  may 
be  interested,  or  where  either  of  the  parties  is 
related  to  bim,  by  consanguinity  or  affinity, 
within  such  degree  as  may  be  prescribed  by  law, 
a  judge  is  disqualified  where  he  is  related,  with- 
in the  fourth  degree,  the  line  fixed  hy  statute, 
to  one  pecuniarily  interested  directly  m  the  re- 
sult of  the  suit,  though  not  a  party  to  the 
record,  and  not  necessarily  bound  by  the  judg- 
ment, and  a  judge  related  within  such  degree 
to  an  attorney,  whose  fee  depends  substantially, 
if  not  wholly,  upon  the  determination  of  a  cause, 
is  disqualified. 

Certiorari  to  YeU  Chancery  Court;  Jere- 
miah Q.  Wallace,  Chancellor. 

Certiorari  to  review  a  judgment  adjudgiifg 
Jo  Johnson  to  be  in  contempt  Judgment 
vacated. 
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Jo  Johnson,  In  pro.  per.  Wm.  F.  Elrby, 
Atty.  Gen.,  and  Danl.  Taylor,  Asst  Atty. 
Gen.,  for  appelle& 

McGUUiOCH,  J.  Petitioner  Is  an  attorney 
at  law,  and  procured  from  this  court  a  writ 
of  certiorari,  to  bring  up  for  review  tbe 
record  of  a  Judgment  of  the  chancery  court 
of  Yell  county  against  him  for  contempt 
The  Judgment,  which  explains  the  whole 
proceedings,  Is  as  follows  (omitting  caption): 
"Now  on  this  day  the  defendant  Jo  Johnson, 
being  plalntltTs  solicitor  In  a  cause  pending 
In  this  court,  wherein  W.  T.  Dunbar  is  plaln- 
tlfF,  and  Joseph  Evlns  and  others  are  defend- 
ants and  cross-complalnants,  the  said  John- 
son appearing  for  and  representing  the  plaln- 
tlfr  W.  T.  Dunbar,  and  the  said  Johnson 
baring  filed  and  argued  before  the  court  a 
number  of  other  yexatious  motions  In  said 
cause,  which  had  been  overruled  by  the  court, 
thereupon  the  said  Johnson  offered  to  file 
the  following  motion  in  said  cause,  to  wit: 
'In  the  Chancery  Court  of  Yell  County  for 
the  Dardanelle  District  W.  T.  Dunbar, 
Plaintiff,  V.  Joseph  Eylns  et  al.,  Defendants 
(W.  D.  Bell,  Cross-Complainant).  Sugges- 
tion of  Disqualification  of  Chancellor.  Comes 
the  plaintiff,  by  his  attorney,  and  suggests 
to  the  court  that  the  attorney's  fee  of  Judge 
R.  C.  Bullock,  one  of  the  attorneys  for  the 
said  cross-complainant,  as  well  as  the  fees 
of  all  the  attorneys  for  said  cross-complain- 
ant largely  and  substantially,  If  not  wholly, 
depend  upon  the  rendition  of  a  Judgment  and 
decree  in  this  case  in  favor  of  said  cross- 
complainant;  that  said  R.  O.  Bullock  is  re- 
lated to  the  Judge  o(  this  court  within  the 
fourth  degree  of  consanguinity.  Wherefore 
plalnticr  prays  that  the  said  Bullo<^  be  Inter- 
rogated as  to  his  Interest  in  the  subject-mat- 
ter of  this  suit,  and  In  the  determination  of 
same,  so  that  the  said  Judge  may  decline  to 
sit  at  the  hearing  of  this  case,  if  found  prop- 
er so  to  decline.  Jo  Johnson,  Attorney  for 
Plaintitf.'  Thereupon  the  court  assessed  a 
fine  of  $50  against  the  said  Jo  Johnson  for 
the  contempt  of  court  It  is  therefore  order- 
ed and  adjudged  by  the  court  that  the  state 
of  Arkansas  do  have  and  recover  of  and 
from  the  said  Jo  Johnson  the  sum  of  $50,  as 
for  fine  and  penalty  for  contempt,  and  all 
her  costs  in  this  behalf  laid  out  and  expend- 
ed, and  that  the  state  of  Arkansas  have  ex- 
ecution therefor;  and  said  Johnson  excepts." 

This  court.  In  Ex  parte  Davies,  73  Ark. 
358,  84  8.  W.  633,  settled  the  practice  to  be 
followed  in  reviewing  Judgments  rendered  by 
circuit  and  chancery  courts  for  contempts 
committed  in  the  presence  of  the  court 
Judge  Rlddick,  speaking  for  the  court  in  that 
case,  said:  "As  contempts  committed  m  the 
presence  of  tbe  court  jiay  be  summarily 
tried  and  prosecuted  without  process  or 
pleading  of  any  kind,  it  is  nlghly  proper  that 
the  Judgment  should  contain  a  finding  of  the 
facts  constituting  the  contempt.  Chief  Jus- 
tice RufBn,  of  the  Supreme  Court  of  North 


Carolina,  In  a  case  of  this  kind  before  thai: 
court,  said  that  'It  befits  every  court  whicti 
has  a  proper  tenderness  of  the  rights  of  tbe 
citizens,  and  a  due  respect  to  Its  own  char- 
acter, to  state  In  Its  Judgment  explicity  the 
facta  constituting  the  contempt,  not  supprese*- 
Ing  those  on  which  the  person  might  be  en- 
titled to  be  discharged  more  than  It  would  In- 
sert others  which  do  not  exist  for  the  sake 
of  Justifying  the  commitment'  Ex  parte 
Summers,  27  N.  C.  149.  He  shows  clearly 
and  convincingly  the  reasons  why  sudi  a 
finding  of  facts  should  be  made  in  the  Judg- 
ment, but  he  held  that  the  absence  of  such, 
a  finding  did  not  render  tbe  judgment  vold."~ 
Judge  Rlddick  also  added  this,  with  respect 
to  a  J«dgmeht  for  contempt:  "When  a  Judg- 
ment of  that  kind  is  entered  against  an  of- 
fender, the  statements  In  the  record  must  be 
taken.  In  a  proceeding  of  this  kind,  as  abso- 
lutely true,  and  we  cannot  Interfere,  unless 
It  clearly  appears  that  the  Judgment  is 
wrong."  We  therefore  hidulge  the  conclusive 
presumption  that  the  learned  chancellor  re- 
cited In  his  Judgment  ail  of  the  facts  con- 
stituting the  alleged  contempt  of  court;  and, 
as  the  face  of  the  Judgment  does  not  disclose 
any  finding  that  the  petitioner's  manner  In 
presenting  his  motion  was  discourteous  or 
disrespectful  to  the  court  o)^  that  he  was 
guilty  of  any  contemptuous  conduct,  unless 
the  presentation  of  tbe  motion  ba  found,  la 
itself,  to  constitute  contempt  we  presunae 
that  there  was  no  objectionable  conduct  other 
than  the  mere  filing  of  the  motion. 

There  is  a  recital,  however,  that  petitioner 
had  previously  filed  In  the  case,  and  argued 
before  the  coiirt  other  vexatious  motions. 
When  these  motions  were  filed  the  Judgment 
does  not  recite,  nor  does  It  declare  that  peti- 
tioner had  been  guilty  of  contempt  In  filing 
any  of  them.  The  mere  filing  and  presenta- 
tion of  a  motion  or  repeated  motions,  whicti 
are  thought  to  be  for  the  purpose  of  vexation 
or  delay,  do  not  constitute  contempt  of  court 
The  court  may.  In  tbe  exercise  of  Its  Inher- 
ent powers,  strike  them  from  the  files,  be- 
cause they  are  not  presented  to  subserve  tbe 
ends  of  Justice,  and  are  merely  for  vexation 
or  delay;  but  unless  tbey  are  presented  in  a 
contemptuous  or  disrespectful  manner,  or  un- 
less they  contain  matter  which,  of  itself, 
constitutes  contempt,  the  court  cannot  treat 
them  as  contemptuous  merely  because  they 
are  thought  to  be  for  vexation  or  delay. 
Take,  for  Instance,  motions  for  continuance 
or  change  of  venue:  The  court  may  well 
treat  repeated  motions  of  this  kind  as  dila- 
tory in  their  purpose,  and  refuse  to  hear 
them;  but  If  they  are  presented  in  a  respect- 
ful manner,  it  shows  no  contempt  of  court 
and  cannot  be  so  treated,  unless  they  involre 
some  violation  of  the  court's  orders,  so  as  tc( 
amount  to  an  obstruction  of  tbe  administra- 
tion of  Justice. 

We  have,  then,  the  question  presented 
whether  or  not  it  Is  contemptuous  per  se  for 
an  attorney  at  law  to  file  In  court  a  motion 
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(br  hto  dlent,  snggestlng  the  dlsqnallflcatlon 
of  the  Jodge  to  sit  In  trial  of  a  cause  wherein 
he  is  related,  within  the  fourth  degree,  to 
iome  feaaa  who  has  some  direct  pecuniary 
interest  In  the  result  of  the  suit,  but  Is  not 
t  party  to  the  record.  It  goes  without  con- 
tiOTenrr  that  when  an  attorney  files  a  paper 
reflecting  upon  the  Integrity,  fairness,  and 
!m;»rtlallty  of  tbe  Judge,  he  thereby  makes 
blmself  gnUty  of  contempt  of  court.  An  af- 
j  fidarit  or  moti<Mi,  filed  for  the  purpose  of 
duqnali^ng  the  judge,  or  obtaining  a  new 
tdil  on  account  of  alleged  prejudice  or  bias, 
!  or  for  tbe  purpose  of  changing  the  venue  on 
{  ttet  ground,  would  undoubtedly  be  a  con- 
1  tempt  of  court,  where  the  statute  does  not 
i  goke  It  grounds  for  tbe  motion.  Harrison 
I  T.  state,  35  Ark.  458 ;  In  re  Jones,  103  CaL 
I  907, 37  Pac.  385.  But  we  cannot  see  bow  tbe 
fling  of  a  motion,  snggestlng  the  dlsqnallttca- 
ticn  of  a  Judge  on  alleged  grounds,  whlcb 
do  not  reflect  on  his  Integrity  or  Impartiality, 
on  be  held  to  be  contempt,  eren  If  the  sug- 
gested grounds  of  disquallflcatlon  do  not 
UDOont  to  such  In  law.  The  attorney  would, 
St  least,  have  the  right  to  raise  and  present, 
in  a  req)ectfiil  manno',  to  be  passed  upon, 
Oe  question  of  tbe  Judge's  disqualification, 
vitboQt  laying  himself  open  to  a  charge  of 
cootempt,  provided  the  grounds  alleged  did 
Sot  reflect  upon  tbe  integrity  or  impartiality 
lif  tlK  judge  so  as  to  bring  the  court  Into 
(ostempt  It  is  In  no  wise  calculated  to 
Mug  a  judge  into  contempt  before  the  public, 
«r  to  lower  the  dignity  of  his  position,  by 
snggestliig  his  disqualification  in  a  case  be- 
etnse  of  relationship  to  a  person  directly 
Interested  in  the  subject-matter  of  the  llti- 
{ition.  Conceding  it  to  be  true  that  a  sug- 
SRtlon  of  a  Judge's  disqualification,  by  rea- 
Ho  of  bis  relationship  to  an  interested  party. 
Implies,  to  some  extent,  the  possibility  of  his 
futiality  to  that  side,  yet  a  suggestion  of 
ttat  kind  does  not  reflect  upon  the  personal 
iate^ty  of  the  Judge,  or  his  inclination  to 
ke  fair  and  impartial,  like  a  suggestion  that 
^  Is  so  prejudiced  against  a  party  that  he 
onaot,  or  will  not,  hear  the  case  fairly  or 
linpaTtlally.  We  are  of  tbe  opinion,  more- 
^ti.  that  the  motion  suggested  legal  grounds 
^  dlsqualificstion  of  tbe  cbancellor,  and 
dat  for  tbat  reason  also,  be  was  not  guilty 
of  contempt  In  filing  tbe  motion. 

It  la  alleged  In  the  motion  tbat  one  of  the 
tttotneys  In  tbe  case  was  related  to  the  chan- 
c^r  within  the  fourth  degree  of  consang^in- 
'7.  and  tbat  tbe  attorney  bad  a  OHitlngent 
interest  in  tbe  amount  sought  to  be  recover- 
«1  Tbe  Constitution  of  the  state  provides 
<!>*t  "no  jndge  or  Justice  shall  preside  in 
tiK  trial  of  a  cause  in  the  event  of  which  be 
My  be  Interested,  or  where  either  of  tbe 
parties  Sball  be  connected  with  bim  by  con- 
•ugninlty  or  afBnlty  within  such  degree 
**  may  be  prescribed  by  law,"  etc.  Const 
ISi  ait  7,  I  20.  Tbe  statute  fixes  tbe 
'ocrtb  degree  as  tbe  line  of  prohibition. 
^^^  tbe  Constltutiim  speaks  of  a  "party" 
112  8.W.— 10 


to  tbe  cause,  we  are  of  tbe  opinion  ttiat, 
both  upon  sound  reason  and  according  to 
the  weight  of  authority,  tbe  word  should 
not  be  construed,  in  a  technical  and  restrict- 
ed sense,  to  mean  a  party  to  tbe  record,  but 
it  should  be  held  to  mean  any  one  who  Is 
pecuniarily  Interested  directly  In  the  result 
of  the  suit,  although  not  a  party  to  tbe  rec- 
ord, and  not  necessarily  bound  by  the  Judg- 
ment. Any  other  construction  totally  dis- 
regards tbe  spirit,  and  defeats  tbe  purpose 
of  the  constitutional  prohibition;  for  if  a 
judge  may  be  Infiuenced  at  all  in  his  judg- 
ment by  the  fact  that  a  person,  who  is  di- 
rectly interested  In  the  result  of  the  suit, 
Is  related  to  him,  the  potency  of  tbe  Influence 
is  not  lessened  by  tbe  absence  of  the  related 
party  from  the  record.  For  a  very  thorough 
and  convincing  discussion  of  this  question, 
see  the  following  authorities:  Roberts  y. 
Roberts,  115  Qa.  259,  41  S.  E.  610,  90  Am. 
St  Rep.  106;  Crook  v.  Newborg,  124  Ala. 
479,  27  South.  432,  82  Am.  St  Rep.  190; 
Howell  V.  Budd,  91  Cal.  842,  27  Pac.  747' 
Moses  V.  Julian,  45  N.  H.  62,  84  Am.  Dec. 
114.  We  are  aware  that  the  authorities 
are  not  entirely  harmonious  on  this  question, 
but  we  are  satisfied,  after  careful  considera- 
tion, that  the  conclusion  we  have  reached  Is 
in  accord  with  sound  reason  and  a  majority 
of  the  adjudged  cases. 

Upon  the  whole  case,  we  conclude  tbat 
tbe  learned  cbancellor  erred  in  adjudging 
petitioner  to  be  in  contempt  snd  bis  judg- 
ment is  tberefore  set  aside  and  quashed. 


OATON  ▼.   WESTERN  CLAY  DRAINAGE 
DIST.  et  al. 

(Supreme  Court  of  Arkansas.    June  29,  1908.) 

1.  CoNSTrnmoNAL    Law— Due    Pbocxbb    of 
Law— Drains— AssESSifENTS. 

Act  May  23.  1907  (Acts  1907,  pp.  890- 
010),  providiog  for  the  drainage,  etc.,  of  cer- 
tain portions  of  Clay  county,  and  providing  in 
section  8,  par.  "g,"  for  publication  of  notice 
to  all  persons  interested  of  the  asseagments,  and 
giving  ttiem  30  days  in  which  to  file  exceptions 
thereto,  complies  with  the  due  process  of  law 
requirement  of  the  Constitution. 

[Ed.  Note. — For  ciuses  in  point,  see  Cent  Dig. 
vol.  10,  Conatitutional  Law,  U  871-875.] 

2.  Statutes— Notice  of  Intention  to  Apply 
— ^Necessitt. 

The  question  whether  an  act  is  a  local  or 
special  one,  so  as  to  require  notice  of  intention 
to  apply  therefor  as  provided  by  Const  art  5, 
f  25,  is  a  legislative,  and  not  a  judicial,  one. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  ff  6,  53.] 

8.  Oonbtitutionai.    Law— Dibtkibution    of 
PowEBs  —  Delegation      of      Leoiblative 

POWEBS. 

The  Legislature  may  determine  benefits  or 
assessments  to  be  placed  on  lands  in  districts 
which  it  forma  for  public  improvement,  or  it 
may  delegate  that  duty  to  an  inferior  tribunal ; 
and  when  that  duty  is  performed  by  the  in- 
ferior tribunal  it  is  an  agency  carrying  out  the 
legislative  wilL 
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t.  Drains  —  Assessuentb  —  Vauditt— Con- 
stitutional Requibehents. 

The  provisions  of  the  Constitution  requir- 
ine  taxation  to  be  accordins:  to  value  and  equal 
and  uniform  (Const,  art.  IB,  §  6)  do  not  apply 
to  assessments  for  public  improvements  levied 
by  the  General  Assembly  or  authorized  by  it. 

Appeal  from  Clay  Chancery  Court;  Ed- 
ward D.  Robertson,  Chancellor. 

Action  by  William  Caton  against  the  West- 
ern Clay  Drainage  District  and  others.  Judg- 
ment for  defendants,  and  plalntlfl  appeals. 
Affirmed. 

The  following  portions  of  the  act  of  May 
23,  1907,  are  discussed  In  the  opinion: 

"Sec.  8.  (a)  For  the  purpose  of  paying  the 
general  expenses  of  said  corporation  and  to 
be  expended  under  the  orders  and  directions 
of  the  board  of  directors  (there  shall  be  lev- 
ied and  collected  and  there  Is)  hereby  levied 
on  all  lands,  lots,  railroads  and  tramroads 
In  said  district  for  the  year  1907,  the  follow- 
ing taxes,  viz:  On  each  acre  of  land  a  bet- 
terment of  two  cents  per  acre;  upon  each 
mile  of  main  line  of  railroad  a  betterment 
of  twenty  dollars  per  mile;  upon  each  mile 
of  side  track,  a  betterment  of  Ave  dollars  per 
mile;  and  upon  each  mile  of  tramroad,  a  bet- 
terment ot  five  dollars  per  mile  and  upon 
each  town  or  city  lot  a  betterment  of  ten 
cents  per  lot,  and  In  the  same  ratio  upon  all 
fractional  blocks,  or  other  subdivisions.  Said 
sums  are  hereby  levied  annually  upon  all  the 
property  aforesaid  until  the  objects  and  pur- 
poses of  this  act  are  completed  and  the  ex- 
pense Incurred  In  the  completion  thereof  shall 
have  been  paid:  Provided  said  levy  may  at 
any  time  be  suspended  or  reduced  by  the 
board  of  directors  of  said  corporation.    ♦    •    • 

"(e)  Said  corporation  shall  have  power,  and 
It  shall  be  Its  duty  to  assess  the  value  of  the 
benefits  estimated  to  accrue  to  all  said  prop- 
erty by  reason  of  the  construction  of  said 
system  of  drainage  or  levees.  Such  assess- 
ment may  be  made  before  entering  upon  any 
part  of  the  work  of  construction,  or  It  may 
be  made  as  It  becomes  necessary  to  levy  spe- 
cial assessments  upon  the  property  within 
any  subdistrict  Such  assessments  may  be 
readjusted  by  the  board  of  directors  at  any 
annual  meeting,  but  at  no  other  time,  If  im- 
provements shall  be  placed  upon  the  land,  or 
for  any  reason  such  readjustment  becomes 
Just  and  proper,  upon  reasonable  notice  to 
all  persons  affected  thereby. 

"(f)  The  benefits  aforesaid  shall  be  assess- 
ed by  a  board  of  assessors,  two  of  whom  shall 
be  landowners  of  the  district,  and  the  other 
a  competent  civil  engineer,  who  shall  be  ap- 
pointed by  said  corporation  and  who  shall 
view  the  property  to  be  assessed.  They  shall 
make  and  file  In  the  office  of  the  said  corpo- 
ration a  list  of  the  lands  assessed  according 
to  convenient  subdivisions  by  the  government 
surveys,  or  where  there  has  been  no  govern- 
ment survey,  by  any  other  survey;  of  the 
lots,  blocks  or  other  subdivisions  In  cities  and 
towns  according  to  the  recorded  plats  there- 


of now  used.  If  any;  and  of  the  railroads 
and  tramroads  by  name  and  length  thereof 
assessed;  or  In  the  absence  of  a  descriptive 
name,  by  the  name  of  the  owners;  and  op- 
posite each  tract  or  parcel  of  said  property 
shall  be  Indicated  plainly  the  amount  of  bene- 
fit assessed  by  them  against  It;  and  such  as- 
sessment shall  be  made  without  regard  to 
ownership,  and  it  shall  be  immaterial  that 
the  descriptions  used  are  not  technically  cor- 
rect, BO  that  the  description  be  sufficient  to 
apprise  the  owner  with  reasonable  certain- 
ty what  property  is  intended. 

"(g)  Publication  of  notice  shall  thereupon 
be  made  by  said  corporation  by  two  inser- 
tions in  a  weekly  newspaper  published  In 
said  county,  noticing  all  persons  Interested, 
that  said  assessment  has  been  made  and  filed 
as  aforesaid.  Said  notice  shall  describe  the 
property,  but  need  not  give  the  names  of  the 
owners,  and  If  it  shall  contain  the  names  of 
the  supposed  owners,  any  error  with  respect 
thereto  shall  be  immaterial.  The  said  notices 
may  be  In  the  following  form,  to  witr 

"Notice. 
"Notice  Is  hereby  given  that  the  assessment 
of  the  property  benefited  by  the  Improvement 

for  which  subdistrict ,  was  formed  has 

been  filed  in  the  office  of  this  corporation  and 
that  assessments  are  made  thereby  upon  the 
following  described  property:  (Then  shall 
follow  a  descriptive  list  of  the  property  as- 

"Now,  therefore,  all  persons,  firms  and  cor- 
porations having  or  claiming  to  have  any  in- 
terest In  said  property  or  any  part  thereof, 
are  hereby  required  to  take  notice  of  such 
assessment,  and  to  file  exceptions  thereto,  if 
any,  they  desire  to  file,  within  thirty  days 
hereafter,  and  that  if  no  cxceptious  be  filed, 
the  said  assessment  will  be  approved  by  the 
board  of  directors  of  this  corporation. 

"[Signed] 

"Western  Clay  Drainage  District, 

"By  ,  Secretary. 

"(h)  If  any  person,  firm  or  corporation  in- 
terested In  any  of  the  property  so  assessed 
shall  consider  the  amount  of  the  benefit  so 
assessed  against  it  to  be  excessive,  or  shall 
desire  for  any  other  reason  to  object  to  the 
same,  he  shall  within  thirty  days  after  the 
last  insertion  of  the  notice  aforesaid,  make 
and  file  in  the  office  of  the  secretary  of  said 
corporation,  his  exceptions  to  said  .  assess- 
ment, stating  In  detail  his  objections  thereto. 
When  said  thirty  days  shall  have  expired, 
the  board  of  directors  shall  approve  of  all  of 
said  assessments  as  to  which  no  exceptions 
have  been  filed.  If  exceptions  have  been  fil- 
ed the  same  shall  be  considered  by  the  board 
and  disposed  of  in  a  proper  and  Just  manner; 
and  for  that  purpose  a  day  shall  be  set  by 
said  board  of  directors  for  a  bearing  on  such 
exceptions,  at  which  hearing  evidence  may 
be  submitted  in  support  of  or  against  such 
exceptions.    •    •    • 

"(k)  In  estimating  benefits  the  present  mar- 
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ket  Talue  of  tbe  property  shall  be  taken  as 
a  basis,  and  an  estimate  shall  then  be  made 
of  the  market  value  thereof,  after  said  sys- 
tem of  dlralnage  shall  have  been  completed; 
sod  If  this  exceeds  the  present  market  value, 
so  mnch  of  the  Increased  value  as  Is  estimat- 
ed to  be  cansed  by  the  drainage  of  the  prop- 
erty, shall  represent  the  benefits  accruing  to 
said  property  and  be  so  assessed.    ♦    •    • 

"(m)  llie  said  special  assessment  shall  be 
i  diar;^  and  a  Hen  against  all  the  said  prop- 
etj-  in  said  subdlstrlct  from  the  date  of  the 
fiJlng  of  said  list  of  assessments  and  lands 
jsscssed  In  the  office  of  the  recorder  of  deeds 
i!  hereinbefore  provided,  and  shall  be  entl- 
iJed  to  precedence  over  all  judgments,  exe- 
aclons.  Incumbrances  or  Hens,  whensoever 
seated  and  of  "wha-tsoever  character,  and 
AaXl  80  continue  until  such  special  assess- 
mesit  with  any  penalty,  Interest,  or  cost  that 
may  accrue  thereon  shall  be  fully  paid.    •    •   • 

"(q)  Any  person  -wbo  shall  fall  to  begin  le- 
gal proceedings  -within  thirty  days  after  any 
decision  of  said  board  of  ifllrectors,  contrary 
to  his  contention,  as  to  the  amount  and  va- 
lidity of  assessments,  shall  thereafter  be  for- 
erer  barred.  And  no  court  shall  have  Juris- 
diction to  correct  or  invalidate  any  such 
asEesement,  until  the  party  praying  there- 
for shall  have  first  made  application  to  said 
Iward  of  directors  for  relief,  and  relief  has, 
by  them,  been  denied  to  blm. 

F.  6.  Taylor,  for  appellant  D.  Uopaon 
and  G.  B.  Oliver,  for  appellees. 

HILL,  C  J.  This  appeal  Involves  an  at- 
tack upon  the  constitutionality  of  an  act  of 
tbe  General  Assembly  of  1907,  entitled  "An 
act  to  provide  for  a  topographical  survey  of 
and  to  authorize  the  drainage  and  levying  of 
certain  portions  of  the  Western  district  of 
Clay  county,  Arkansas,  by  and  under  the  su- 
pervision of  a  board  of  directors,  to  be  vest- 
ed with  corporate  powers  and  to  be  named 
"Western  Clay  Drainage  District,'  and  for 
eUier  purposes,"  approved  May  23,  1907,  and 
!<nnid  on  pages  890  to  910  of  tbe  Acts  of  1907. 
The  sections  under  review  will  be  set  out  by 
6s  reporter  In  the  statement  of  facts. 

1.  The  first  attack  upon  the  act  is  that  it 
ieprives  the  owner  of  his  property  without 
fine  process  of  law.  The  act  provides.  In  sec- 
tl«i  8,  par.  "g,"  for  publication  of  notice  to 
all  persons  interested  of  the  assessments,  and 
^ves  them  30  days  in  which  to  file  exceptions 
thereto.  This  complies  with  the  due  process 
requirement. 

2.  The  next  objection  is:  "Because  said 
a<t  Is  a  local  or  special  law,  and  no  notice  was 
given  of  Intention  to  apply  therefor  as  re- 
quired by  section  25,  art  5,  of  the  Gonstitu- 
tbn  of  Arkansas."  This  question  has  so  of- 
ten been  held  to  be  a  legislative  and  not  a 
judicial  one  that  It  would  be  a  waste  of  time 
to  cite  tbe  cases. 

3.  The  next  objection  is  that  the  act  dele- 
gates Judicial  power  to  tbe  board  of  direct- 


ors, and  that  the  Judicial  power  of  the  state 
Is  vested  In  the  courts  In  section  1,  art  7,  of 
the  Constitution.  The  Legislature  may  de- 
termine benefits  or  assessments  to  be  placed 
upon  lands  ki  districts  which  it  forms  for 
public  Improvement,  or  It  may  del^ate  that 
duty  to  an  inferior  tribunal;  and  when  that 
duty  Is  performed  by  the  Inferior  tribunal, 
it  Is  an  agency  carrying  out  the  legislative 
will,  and  has  often  been  sustained  by  this 
court  Carson  v.  St  Francis  Levee  District, 
69  Ark.  613,  27  8.  W.  690;  Coffman  v.  St 
Francis  Drainage  DIst,  83  Ark.  54,  103  S.  W. 
179;  Sudberry  v.  Graves,  83  Ark.  344,  103  S. 
W.  728;  Craig  v.  Russellvllle  Waterworks 
Imp.  DIst,  84  Ark.  890,  105  S.  W.  887;  Road 
Imp.  DIst  V.  Glover  (Ark.)  110  S.  W.  1031; 
and  authorities  cited  in  these  decisions. 

4  and  5.  The  next  objections  are  that  the 
assessments  violate  section  5,  art  16,  of  the 
Constitution.  But  the  provisions  of  the  Con- 
stitution In  regard  to  taxation  do  not  apply 
to  assessments  for  public  Improvements  lev- 
ied by  tbe  General  Assembly  or  authorized 
by  it  See  authorities  above  cited,  and  Im- 
provement DIst.  V.  Sisters  of  Mercy  (Ark.) 
109  S.  W.  1106. 

It  Is  conceded  that  the  other  questions  pre- 
sented have  been  decided  adversely  to  appel- 
lant (Carson  v.  St  Francis  Levee  DIst.,  69 
Ark.  513,  27  S.  W.  690),  and  the  court  will 
not  reopen  the  questions  settled  In  that  case. 

Judgment  Is  affirmed. 


CUMNOCK  et  al.  v.  STATE. 
(Supreme  Court  of  Arkansas.    June  29,  1908.) 

1.  CoitspiKAOT— EviDBircB— Acts    aitd    Deo- 

IrABATIONS  or  CONSPIBATOBS. 

The  existence  of  a  conspiracy  composed  of 
only  two  persons  cannot  be  established  by  evi- 
dence of  the  acts  or  declarations  of  one  in  the 
absence  of  the  other;  it  being  required  that 
there  should  at  least  be  present  of  those  affect- 
ed by  the  acts  or  declarations  when  made  a 
sufficient  number  to  constitute  a  conspiracy, 
and  even  in  such  case  tbe  declarations  would  be 
insufficient  if  denied  at  the  time  by  those  pres- 
ent. 

[Kil.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Conspiracy,  f  102.] 

2.  Cbiminai.  Law— Evidence— Acts  and  Deo- 
labations  afteb  conspikact. 

Acts  or  declarations  done  or  made  by  one 
conspirator  after  the  conspiracy  is  formed  in 
furtherance,  aid,  or  perpetration  thereof  may  be 
introduced  m  evidence  against  the  conspirators. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S§  989,  990.] 

3.  SamB— BUBDEN  OF  PBOOF. 

No  evidence  of  acts  or  declarations  of  a 
conspiracy  should  be  admitted  against  accused 
until  the  fact  of  conspiracy  is  firat  shown,  or 
until  at  least  a  prima  facie  case  is  made  out  either 
against  all  the  Conspirators  or  against  those  who 
are  affected  by  the  evidence  proposed  to  be 
offered. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1012.] 

4.  CORSPIBAOT— CalMINAL    Pboseoution— iR- 

8TBUCTI0NS. 

In  a  prosecution  for  conspiracy,  the  court 
charged  that  the  only  evidence  that  could  be  re- 
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lied  on  as  connectintr  defendant  F.  with  defend- 
ant C.  or  render  him  liable  for  C.'s  acta  or  state- 
ments, or  to  establish  any  conspiracy  between 
them,  consisted  in  his  receipt  of  a  list  from  S. 
and  his  delivery  of  the  same  to  G.'s  attorney, 
and,  if  such  acts  under  all  the  .circumstances 
were  reasonably  susceptible  of  an  innocent  in- 
terpretation, the  jury  should  find  a  verdict  of 
not  guilty ;  that  they  could  not  rely  on  the 
statements  and  acts  of  C.  in  F.'s  absence  to 
establish  the  alleged  conspiracy.  The  court 
modified  the  last  sentence  of  the  instruction  so 
as  to  charge  that  the  jury  could  not  rely  "alone" 
on  statements  and  acts  of  C.  in  F.'s  absence  to 
establish  the  alleged  conspiracy.  Held,  that  the 
instruction  was  erroneous,  both  in  its  original 
and  modified  form. 

6.  Sake  —  Joint  Defendants— Goktiction — 
conspibatoss. 

Where  two  defendants  jointly  indicted  for 
conspiracy  were  tried  together  and  proof  of  the 
guilt  of  both  was  necessary  to  establish  the  con- 
spiracy, the  conviction  of  both  was  necessary 
to  sustain  the  indictment. 

Appeal  from  Circuit  CJourt,  Pulaski  Coun- 
ty; Robt  J.  Lea,  Judge. 

Frank  Cumnock  and  W.  C.  Faucette  were 
conylcted  of  conspiracy  to  bribe  certain  Ju- 
rors, and  they  appeal.  Reversed  and  re- 
manded. 

• 

Murphy,  Coleman  &  Ivcwls,  Jas.  P.  Clarke, 
and  T.  D.  Crawford,  for  appellants.  Wm.  F. 
Klrby,  Atty.  Gen.,  for  the  State. 

BATTLE,  J.  The  grand  Jury  of  Perry 
county  Indicted  Frank  Cumnodc  and  W.  C. 
Faucette  as  follows: 

"The  grand  Jury  of  Perry  county,  In  the 
name  and  by  the  authority  of  the  state  of 
Arkansas,  accuse  Frank  Cumnock  and  W.  C. 
Faucette  of  the  crime  of  conspiracy,  commit- 
ted, as  follows,  to  wit:  The  said  Frank  Cum- 
nock and  W.  O.  Faucette,  In  the  county  and 
state  aforesaid,  on  the  &th  day  of  August, 
A.  D.  1907,  unlawfully  and  corruptly  did 
conspire,  agree,  and  confederate  together, 
and  each  with  the  other,  to  commit  the  crime 
of  bribery,  by  then  and  there  unlawfully  and 
corruptly  paying,  and  procuring  to  be  paid 
and  delivered,  to  Jurors  whose  names  are  un- 
known to  the  grand  Jury,  and  who  were  then 
and  there  petit  Jurors  duly  and  legally  sum- 
moned, sworn,  qualified,  impaneled,  and  act- 
ing as  petit  Jurors  on  the  regular  petit  Jury 
for  the  August  term,  1907,  of  the  Perry  coun- 
ty circuit  court,  which  court  was  then  and 
there  In  session  in  pursuance  to  and  In  accord- 
ance with  law,  one-  hundred  dollars,  gold, 
silver,  and  paper  money,  of  the  value  of  one 
hundred  dollars,  as  for  and  by  way  of  a 
bribe,  with  the  unlawful  latent  to  bias  the 
members  of  said  Jury,  and  to  incline  the  said 
Jurors  to  be  more  favorable  to  the  defendant 
in  a  cause  then  and  there  pending  in  said 
Perry  circuit  court,  and  which  cause  said 
circuit  court  bad  Jurisdiction  to,  wherein  the 
state  of  Arkansas  was  plaintiff  and  A.  T. 
Oross  was  defendant,  wherein  said  A.  T. 
Gross  was  charged  with  the  crime  of  solicit- 
ing a  bribe,  and  being  a  matter,  cause,  case, 
and  proceeding  which  might  and  did  come 
before  said  court  and  said  petit  Jury  during 


said  term  for  trial,  the  said  Frank  Cumnodc 
and  W.  C.  Faucette  then  and  there  well 
knowing  said  Jurors  were  Jurors  aforesaid, 
against  the  peace  and  dignity  of  the  state 
of  Arkansas." 

A  change  of  venue  was  asked  and  granted 
from  the  Perry  to  the  Pulaski  circuit  court. 

The  defendants  were  Jointly  tried  and  con- 
victed of  the  crime  charged;  and  their  pun- 
ishment was  assessed  at  a  fine  of  $100  each, 
"and  three  months'  imprisonment  each  In 
the  county  Jail."  They  moved  for  a  new 
trial,  which  was  denied;  end  they  appealed. 

In  the  course  of  their  trial  and  In  behalf 
of  the  state,  John  D.  Shackleford  testified. 
He  said  he  had  a  conversation  with  Cum- 
nock, at  which  Faucette  was  not  present, 
and  testified  In  relation  thereto  as  follows: 
"Yes;  he  [Cumnock]  commenced  by  saying 
that  Mr.  Faucette  [defendant]  had  sent  him 
over  to  see  me,  and  he  said  that  Bill  [Fau- 
cette] said  for  him  to  come  over  and  see  me. 
and  see  If  I  could  not  give  them  relief,  and 
I  told  him  I  could  not  afford  to  get  mixed, 
up  In  It,  and  he  says:  'Gross  feels  about  it 
that  be  cannot  go  to  trial  up  there,  and  our 
people  are  disposed  to  blame  you  for  It'  And 
I  says:  'I  have  not  got  any  control  over  my 
brother.  He  is  up  there,  and  I  cannot  control 
him,  and  I  cannot  afford  to  get  mixed  up 
In  It'  And  he  said:  'If  you  don't  do  some- 
thing, we  are  going  to  hold  it  in  for  you  next 
spring  In  the  election.  Ton  can  relieve  the 
situation,  and  you  ought  to  do  It'  I  says: 
'That  Is  unfair  to  me.  I  am  not  able  to  con- 
trol the  situation;  and.  If  you  are  going  to 
fight  me  because  of  that,  and  because  I  can- 
not control  my  brother,  you  will  have  to 
do  It'  And  I  pleaded  with  bim  that  he  ought 
not  to  hold  me  responsible  for  it,  and  he  told 
me  then.  If  I  would  line  up  and  bring  some 
pressure  to  bear,  how  they  would  line  up 
over  there,  and  said  that  Bill  said  they  would 
give  me  Argenta  solid;  that  BUI  said  he 
would  do  It  and  be  could  do  It  If  I  would 
make  my  brother  lay  down  on  Rhoton." 

He  testified  that  he  wrote  a  letter  to  his 
brother,  a  part  of  which  Is  as  follows: 

"Little  Rock,  Ark.,  August  8,  1907. 

"Dear  Jim:  Frank  Cumnock  has  just  paid 
me  a  visit  on  behalf  of  Faucette  et  al.,  re- 
questing me  to  bring  to  bear  some  influence 
on  you  In  the  Interest  of  Senator  Gross. 
They  want  you  to  put  up  a  Job  on  Rhoton. 
and  as  a  reward  they  offered  to  give  me 
material  assistance  In  my  race  for  county 
Judge,  and  as  an  argument  they  say  Rhoton 
Is  against  me,"  etc. 

Again  he  testified: 

"About  9  o'clock  he  came  back  to  the  of- 
fice and  said  that  he  had  had  another  con- 
versation with  Faucette  in  which  the  agree- 
ment was  reached  that  something  must  be> 
done;  that,  if  they  could  not  reach  the  case 
one  way,  they  must  do  it  another;  and  tJie 
idea  was  that  the  proper  thing  to  do  was  to 
hang  the  Jury." 

J.  M.  Shackleford  testified  In  behalf  of 
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tbe  state  as  to  a  conversation  he  bad  with 
Cimmock,    In    the   absence    of   Faucette,   In 
whi<A  he  Qioke  of  himself  and  Faucette  as 
"they."      He   testified  as   follows:     "In   the 
conTeraation  with  me  he  Indicated  that  he 
iras  np  there  for  the  purpose  of  aiding  Mr. 
Gross,  that  Is  about  what  he  said  about  It; 
ind  then  he  asked  me  If  I  was  not  attorney 
tor  the  state,  and  If  Mr.  Rhoton  was  not  de- 
pending on  me  to  pick  his  jury  for  him,  and 
I  told  blm  I  was,  and  that  I  was  represent- 
ing the  state,  and  that  he  was  relying  on  me. 
Tben  be  said  that  the  thing  they  wanted  was 
to  get  me  to  assist  them  to  put  up  a  Job  on 
Elioton    BO   as  to  either  acquit  Gross  or  to 
^ng  tlie  Jury,   and  said  they  were  willing 
to  ^[)end  some  money  for  that  purpose;  bat 
tliey  wanted  me  to  do  It  on  the  basis  that 
tbej  would  assist  John  D.  Shackleford  in  his 
nee  In  this  county.    That  was  the  consider- 
ation tbey  proposed  to  give  me  of  material 
UBlstance  for  him;   but  that  they  were  will- 
ing to  do  anything  that  was  necessary  that 
It  woald  take  to  Influence  the  Jury.     If  It 
took  some  mon^,  they  had  It;  and  he  asked 
me  what  I  thought  about  It,  and  I  told  blm 
I  could  not  do  anything  about  it,  and  tben 
he  wanted  to  know  If  Mr.  Rhoton  was  rely- 
ing on  me,  and  would  take  whoever  I  told 
lUm.  and  he  wanted  to  know  bow  mudi  mon- 
ey It  would  take,  and  said  they  wanted  the 
Jcrors  fixed  so  that  there  would  not  be  one 
man  hanging  out  against  eleven;   and  I  told 
bim  I   didn't  know  what  amount  it  would 
take,  but  no  great  amonnt,  and  that  I  sup- 
posed   It    might   be   arranged   for   a   small 
unount ;  that  I  had  some  good  friends  on  the 
Jnry.    and    supposed    |25    apiece    would    be 
tnniieh  for  them.    And  he  said  they  would 
readily  give  that  and  went  on  to  say,  'We 
vlU  Just  make  It  $75,'  and  further  he  said, 
if  that  would   not  be  enough,  th^  would 
nake  It  $100.    And  I  said  to  him:    'All  right 
I  win  undertake  it'    And  be  said  he  didn't 
have  the  money  himself;  and  be  says:    'Wait 
bere  In  the  room  a  few  minutes,  and  I  will 
p>  down  and  see  Faucette  and  bring  tbe  mon- 
ey back.'    And  I  told  him  that  I  would  wait. 
After  he  bad  been  down  towards  the  court- 
boose  for  15  or  20  minutes,  he  came  back, 
and  said  they  didn't  have  that  much  money 
with  them,  but  he  said  he  would  go  to  Little 
Bork  and  get  the  money,  and  wanted  me  to 
go  ahead  and  carry  out  the  arrangements, 
and  he  would  go  down  on  the  afternoon 
tialn  and  get  the  money,  and  bring  It  back 
tbat  ni^t  and  for  me  to  meet  him  at  Perry 
llMt  ni^t,  and  he  would  deliver  the  money ; 
and  said  he  wanted  me  to  go  ahead  and  fix  the 
men,  and  tell  Pratt  who  they  were,  and  I 
told  Um  I  didn't  propose  to  do  It  that  way, 
ttat  I  had  some  good  friends  on  tbe  Jury, 
aad  I  didn't  care  to  state  what  Jurors  they 
vrmid  be,  but  that  I  would  furnish  blm  a  list 
tf  eight  names,  some  two  of  whom  would  be 
te  men  I  had  fixed,  and  that  I  would  fur- 
nish the  list  to  them  so  they  would  have  U, 
lad  could  use  It  In  picking  the  Juty,  and  be 


agreed  to  tbat  arrangement  and  went  out, 
and  he  took  tbe  mail  hack  and  left  there. 
That  was  about  what  occurred  on  the  morn- 
ing of  tbe  picking  of  tbe  Jury  In  the  after- 
noon." 

Tbe  testimony  In  this  case  Is  voluminous. 
It  is  not  necessary  to  state  more  of  it  than 
we  have  for  the  purposes  of  this  (pinion. 

The  court  ova-  the  objection  of  the  defend- 
ants, instructed  tbe  Jury  as  follows: 

"No.  9.  You  are  Instructed  that  the  state- 
ments of  one  conspirator  made  during  the 
existence  of  the  conspiracy  are  evidence  prop- 
er to  be  considered  against  co-conspirators." 

And  they  asked  and  tbe  court  refused  to  In- 
struct tbe  Jury  as  follows: 

"(6)  Tou  cannot  find  the  existence  of  a  con- 
spiracy alleged  In  the  Indictment  In  this  case 
from  anything  tbat  Cumnock  may  have  said 
or  done  in  Faucette's  absence  and  without 
bis  knowledge;  and  things  said  or  done  by 
Cumnock  In  tbe  absence  of  Faucette  are  to 
be  taken  as  done  without  bis  knowledge,  In 
the  absence  of  evidence  to   the  contrary." 

And  they  asked  and  the  court  refused  to 
instruct  as  follows: 

"Tbe  only  evidence  that  can  be  relied  upon 
as  tending  to  connect  the  defendant  Faucette 
with  Cumnock  or  render  him  liable  for  Cum- 
nock's acta  or  statements,  or  to  establish  any 
conspiracy  between  bim  and  Cumnock,  con- 
sists In  his  receipt  of  the  list  from  Shackle- 
ford  and  his  delivery  of  same  to  Gross'  at- 
torney, Neal,  and,  if  these  acts,  under  all  tbe 
circumstances  and  evidence  In  the  case,  are 
reasonably  susceptible  of  an  Innocent  inter- 
pretation, you  should  give  them  such  inter- 
pretation and  render  a  verdict  of  not  guilty. 
You  cannot  rely  on  statements  and  acts  of 
Cumnock  In  Faucette's  absence  to  establish 
the  alleged  conspiracy." 

And  the  court  modified  tbe  last  sentence 
of  the  Instruction,  over  objections  of  defend- 
ant, as  follows: 

"You  cannot  rely  alone  upon  statements 
and  acts  of  Cumnock  in  Faucette's  absence 
to  establish  tbe  alleged  conspiracy."  And 
the  court  gave  the  Instruction  as  modified. 

It  Is  well  settled  that  the  existence  of  a 
conspiracy  composed  of  only  two  persons  can- 
not be  established  by  evidence  of  the  acts  or 
declarations  of  one  in  the  absence  of  the 
other  There  mnst  at  least  be  present  of 
those  affected  by  tbe  acts  or  declaration, 
when  made,  a  sufiSclent  number  to  constitute 
a  conspiracy,  and  even  then  It  would  not  be 
sufficient  If  denied  at  tbe  time  by  those  pres- 
ent ChapIIne  v.  State,  77  Ark.  444,  05  S.  W. 
477,  and  cases  and  authorities  cited;  I^awaon 
v.  State,  32  Ark.  220;  Rowland  v.  State,  45 
Ark.  134;  Gill  y.  State,  69  Ark.  430,  27  S. 
W.  598. 

Although  evidence  of  mere  acts  or  declara- 
tions of  one  conspirator,  in  tbe  absence  of  the 
other,  is  Inadmissible  to  establish  the  conspir- 
acy, yet  acts  or  declarations  done  or  made 
by  one  conspirator  after  the  conspiracy  is 
formed,  In  furtherance,  aid,  or  perpetration 
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of  the  alleged  conspiracy,  may  be  shown  in 
evidence  against  himself  and  co-conspirators. 
As  said  by  Greenleaf :  "No  evidence  of  the 
acts  or  declarations  of  a  conspiracy  should 
be  admitted  against  the  accused  nntil  the  fact 
of  conspiracy  with  them  Is  first  shown,  or 
until  at  least  a  prima  facie  case  Is  made  out 
either  against  them  all,  or  against  them  who 
are  affected  by  the  evidence  proposed  to  be 
oflTered,  and  that  of  the  snfflclency  of  such 
prima  facie  case  to  entitle  the  prosecutor  to 
go  Into  other  proof  the  Judge,  in  his  discre- 
ti(m,  is  to  determine.  ChapUne  v.  State,  77 
Ark.  444,  450,  95  S.  W.  477,  and  authorities 
cited. 

The  court  erred  In  giving  the  modified  In- 
struction. It  should  not  have  been  given 
either  with  or  without  the  modification.  The 
court  also  erred  in  refusing  to  give  the  other 
instruction  asked  for  by  the  defendants,  and 
in  giving  that  objected  to  by  them. 

To  sustain  the  indictment,  it  was  necessary 
to  convict  both.  They  were  tried  together, 
and  proof  of  the  guilt  of  both  was  necessary 
to  establish  the  conspiracy.  If  either  was 
innocent,  there  was  no  conspiracy.  1  Bish- 
op's New  Criminal  Procedure,  f  1018,  subd. 
6;  51  Am.  Dec.  (notes)  84;  State  v.  Jackson, 
7  S.  C.  238,  24  Am.  Bep.  476. 

There  are  other  questions  in  the  case 
which  we  do  not  deem  it  necessary  to  decide. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


ST.  LOUIS,  I.  M.  ft  S.  RY.  CO.  v.  STATE. 
(Supreme  Court  of  Arkansas.     June  15,  1908.) 

1.  Statutes  —  Constbtjction  —  Meaning    of 

WOBDS. 

In  construing  a  statute,  inapt  words  should 
be  disregarded,  and  the  intent  gathered  from  the 
whole  act,  read  in  connection  with  its  title  and 
evident  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {{  206,  2C7.] 

2.  Railboads  —  Statutory   REauLATiONS  — 

CONSTBUCTTION  —  "PEKMANENTLT    DONB"  — 

"pebiianerti.t    esuployed"  —  "runnino 

Repaibs." 

Act  May  1,  1905,  to  provide  for  the  pro- 
tection of  mechanics^  etc.,  employed  in  the  con- 
struction and  repair  of  railway  equipment, 
makes  it  unlawful  for  a  railroad  company  or 
corporation,  or  other  persons  who  own,  control, 
or  operate  any  lines  of  railroad  in  the  state,  to 
build  or  repair  railroad  equipment  without  first 
maintaining  at  every  division  point  a  building 
or  abed  over  the  repair  tracks  where  such  work 
is  permanently  done,  so  as  to  provide  that  all 
men  permanently  employed  in  the  construction 
and  repair  of  railroad  equipment  shall  be  under 
shelter  during  inclement  weather.  Held,  that 
the  phrase,  where  such  work  is  permanently 
done,"  means  where  constantly  done,  and  the 
phrase  "permanently  employed  means  regular- 
ly employed,  and  the  act  applies  to  repair  tracks 
where  the  "running  repairs"  were  made  con- 
sisting of  the  substitution  of  new  for  broken 
parts  on  cars  and  supplying  missing  parts  so 
OS  to  keep  the  cars  in  transit. 

3.  Constitutional  Law— Equai.  Pbotection 
OF  Laws— Regulation  of  Business— Abbi- 
TBABY  Classification. 

The  classification  made  by  the  act  is  not 
violative  of  the  constitutional  provision  guar- 


anteeing to  all  the  equal  protection  of  the  laws, 
because  at  some  future  time  a  commercial  cor- 
poration or  individual  not  owning  or  operating 
any  lines  of  railroad  in  the  state  may  engage 
in  the  business  of  repairing  railroad  equipment 
in  the  state,  and  the  act  would  then  fall  un- 
equally upon  persons  similarly  situated  and  en- 
gaged In  like  occupations,  since  the  Legislature 
m  making  such  a  general  classification  is  not 
reguired  to  provide  for  every  imaginable  and  ex- 
ceptional case  which  may  arise  in  the  future. 

Error  to  Circuit  Court,  Crawford  County ; 
J.  H.  Evana,  Judge. 

The  St  Louis,  Iron  Mountain  ft  Soutbem 
Railway  Company  was  convicted  of  violatlxig 
Act  May  1,  1905,  for  the  protection  of  me- 
chanics, etc.,  employed  In  constructing  and 
repairing  railway  equipment,  and  it  brings  er- 
ror.   Affirmed. 

Information  was  filed  In  Crawford  county 
against  the  appellant  railroad  company, 
charging  it  with  a  misdemeanor  in  having 
violated  the  act  of  May  1,  1905,  entitled  "An 
act  to  provide  for  the  protection  of  mechan- 
ics, laborers  and  other  persons  employed  in 
the  construction  and  repair  of  railway  equip- 
ment, and  providing  a  punishment  for  the 
violatlcm  thereof."    Laws  1905,  p.  593. 

The  act  reads  as  follows: 

"Section  1.  It  shall  be  unlawful  for  any 
railroad  company  or  corporation,  or  other 
persons  who  own,  control  or  operate  any 
lines  of  railroad  in  the  state  of  Arkansas  to 
build,  construct  or  repair  railroad  equipment, 
without  first  erecting  and  maintaining  at 
every  division  point  a  building  or  shed  over 
the  repair  tracks,  same  to  be  provided  with 
a  floor  where  such  construction  or  repair 
(work)  is  permanently  done,  so  as  to  provide 
that  all  men  permanently  employed  In  the 
construction  and  repair  (of)  cars,  trucks  and 
other  railroad  equipment,  shall  be  under 
shelter  during  snows,  sleet,  rain  and  other 
inclement  weather. 

"Sec.  2.  Every  corporation,  person  or  per- 
sons, manager,  superintendent  or  foreman  of 
any  company,  corporation,  person  or  persons, 
who  shall  fail  or  refuse  to  comply  with  the 
provisions  of  this  act  after  the  1st  day  of 
November,  1005,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof, 
shall  be  punished  by  a  fine  of  not  less  than 
twenty-five  dollars  nor  more  than  one  hun- 
dred dollars;  and  each  and  every  day  that 
said  railroad  company,  corporation,  person 
or  persons,  manager,  foreman  or  agent  of 
any  such  railroad  company,  corporation,  per- 
son or  persons,  shall  refuse  or  fail  to  comply 
with  the  provisions  of  this  act,  shall  consti- 
tute a  separate  and  distinct  vtolatlon  there- 
of." 

Section  3  contains  the  osnal  repealing 
clause,  and  declares  the  act  to  be  in  force 
from  and  after  the  1st  day  of  November, 
1005. 

The  defendant  was  found  guilty,  and  baa 
appealed.  The  evidence  adduced  at  the  trial 
proved  these  facts:  Van  Buren  is  a  division 
point  on  the  line  of  the  appellant  railroad. 
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and  K  maintained  repair  tracks  there  which 
were  bnllt  In  1903.  The  number  of  men  em- 
yloyed  In  repair  work  varied,  but  a  force  was 
legolarly  employed,  and  was  abont  15  or  20 
at  the  time  the  company  was  charged  with 
the  nolation  of  the  act,  and  usually  averaged 
aboat  that  many.  There  was  no  building  or 
abed  over  the  repair  tracks,  nor  a  floor  where 
the  construction  or  repair  work  was  done. 
There  was  no  protection  from  the  weather 
for  anployea  engaged  in  this  repair  work. 
The  repairs  usually  done  were  substituting 
Dew  for  broken  knuckles,  putting  In  draft 
timbers,  bolsters,  end  sills,  and  patting  roofs 
on  cars  and  supplying  new  trw&s  and  wheels 
for  defective  or  broken  ones.  Oenerally 
speaking,  the  work  done  on  these  repair 
tracks  was  that  of  patting  in  missing  or  de- 
fective or  broken  parts  on  cars  which  were 
ittcessary  to  enable  the  car  to  keep  in  transit 
and  component  parts  of  the  cars  were  kept 
in  stock  tor  this  purpose,  and  other  light  re- 
pairs that  are  necessary  to  conform  to  the 
M.  C.  B.  rules  and  regulations  covering  Inter- 
change of  cars.  The  repairs  done  at  this 
point  were  "ninnlng  repairs."  The  shops  at 
BarlBs  Cross,  near  Little  Rock,  is  where  the 
general  and  permanent  repair  and  construe- 
ti<»  vrork  of  the  company  is  done  for  the  ter- 
fitoty  in  which  Tan  Buren  is  situated. 
Many  of  the  repairs  made  at  these  repair 
tracks  are  Just  as  permanent  as  those  made 
at  Baring  Cross  or  any  other  shops.  The  men 
engaged  in  this  work  were  employed  by  the 
iMrar,  and  were  at  liberty  to  check  out  and 
cease  work  whenever  the  weather  was 
stormy  or  Inclement  The  company  posted 
notice  to  that  effect  There  are  frequently 
as  many  as  50  or  60  cars,  and  sometimes 
QMre,  cm  these  tracks  for  repairs  at  one  time. 
LoTlck  P.  Hlles,  for  appeUant  Wm.  F. 
Eirfoy,  Atty.  Oen.,  and  Dan.  Taylor,  Asst 
Atty.  Gen.,  for  appellee. 

BIUj,  G.  J.  (after  stating  the  facts  as 
alwve).  Two  questions  are  presented  on  ap- 
peal: Does  the  act  apply  to  the  conditions 
ihown  to  exist  at  Van  Buren?  Does  the  act 
violate  the  Constitution  of  the  United  States 
or  the  Constitution  of  Arkansas? 

1.  The  Jary  found,  and  correctly,  under 
the  facts,  that  the  work  done  at  Van  Buren 
m  the  repair  tracks  was  such  as  was  con- 
templated by  the  act  The  use  of  the  word 
'"permanent"  In  the  act  Is  Inapt  The  first 
use  of  it,  "where  sach  work  is  permanently 
done,"  means  "constantly";  and  "constant" 
is  (»e  of  its  synonyms.  The  second  use  of  it, 
'all  men  permanently  employed"  in  the  re- 
pair of  cars.  Is  equivalent  to  "all  men  regu- 
larly employed."  Taking  the  act  as  a  whole, 
and  reading  it  in  connection  with  its  title 
and  ihe  evident  purpose  thereof,  its  meaning 
la  reasonably  clear.  It  is  the  duty  of  the 
couit  to  disregard  Inapt  words  used,  and  to 
enforce  It  according  to  its  intent  gathered 
from  die  whole  act,  and  not  from  any  partic- 


ular word  or  words  therein.  Even  If  the 
literal  use  of  the  words  "permanent"  is  ac- 
cepted, the  work  done  at  Van  Buren  is  with- 
in It  for  repairs  which,  were  made  there 
were  usually  as  permanent  as  those  made 
elsewhere.  For  Instance,  as  one  of  the  wit- 
nesses illustrated,  if  a  sill  was  put  in,  It  was 
as  permanent  as  If  done  at  Baring  Cross. 
But  this  literal  interpretation  was  not  in- 
tended by  the  Legislature. 

2.  Was  the  act  constitutional?  The  con- 
tention of  connsd  is  thus  stated:  "A  brief 
analysis  of  the  act  discloses  its  fatally  arbi- 
trary classification.  It  applies  only  to  any 
railroad  company  or  corporation  or  other 
persons  who  own,  control,  or  operate  any 
lines  of  railroad  in  the  state  of  Arkansas  en- 
gaged In  the  building,  construction,  or  repair 
of  the  railroad  equipment  at  every  division 
point  Any  other  corporation  or  other  per- 
son engaged  in  the  building,  construction,  or 
repair  of  railroad  equipment  within  this 
state  may  avoid  the  burden  imposed  by  this 
act  and  engage  is  the  building,  construction, 
or  repair  of  railroad  equipment  without 
limit  and  compel  those  engaged  in  this  work 
to  pursue  their  labor  without  shelter  during 
snow,  sleet  rain,  and  other  inclement  weath- 
er." It  Is  not  shown  here,  as  it  was  In  Cot- 
ting  T.  Kansas  City  Stockyards  Co.,  18?  U. 
S.  79,  22  Sup.  Ot  ao,  46  L.  Bd.  82,  that  as  a 
matter  of  fact  the  law  operated  only  upon 
one  corporation,  although  others  in  like  and 
similar  conditions  were  not  affected  by  It, 
owing  to  a  classification  based  entirely  upon 
volume  of  business.  Nor  was  shown  here, 
as  in  Tick  Wo  v.  Hopkins,  118  U.  S.  856,  6 
Sup.  Ct  1064,  SO  L.  Ed.  220,  that,  although 
fair  on  its  face,  yet  the  practical  operation 
of  the  law  made  it  fall  unequally  upon  per- 
sons similarly  situated.  The  contention  here 
is  that  the  act  shows  upon  Its  face  an  ar- 
bitrary selection  of  railroad  corporations 
who  own,  control,  and  operate  lines  of  rail- 
road In  the  state  engaged  In  the  building, 
construction,  or  repair  of  railroad  equipment 
at  division  points  to  bear  the  burden  im- 
posed, and  excl'udes  by  this  selection  any 
other  persons  or  corporations  who  may  be 
engaged  in  the  construction,  building,  or  re- 
pairing of  railroad  equipment  It  is  stated 
at  the  bar  that  there  are  no  such  corpora- 
tions or  persons  engaged  in  such  business  in 
this  state,  and,  so  far  as  the  court  knows 
from  such  sources  as  it  is  proper  for  it  to 
take  Information,  this  statement  is  true. 

It  is  asserted,  and  probably  the  court  could 
take  cognizance  of  it  as  a  matter  of  common 
knowledge,  that  there  are  persons  and  cor- 
porations In  other  states  engaged  in  the 
building,  construction,  and  repair  of  railroad 
equipment  who  do  not  own  or  operate  any 
lines  of  railroad.  The  argument  is  that  un- 
der this  act  it  is  possible  for  a  commercial 
corporation  or  private  individual  to  engage 
In  this  business  In  Arkansas,  and,  when  that 
happens,  which  may  occur  at  any  time,  then 
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the  act  wUI  fall  unequally  upon  personB  Bim- 
Uarly  situated  and  engaged  In  lUce  occupa- 
tions, and  thereby  be  oflrenslre  to  tbe  equal 
protection  of  the  law  proTlsion.  The  court 
in  Williams  t.  State,  108  S.  W.  838,  said: 
"The  Legislature  In  framing  this  statute  met 
a  condition  which  existed,  and  not  an  imagi- 
nary or  Improbable  one."  While  it  la  not 
improbable  that  some  commercial  corpora- 
tion may  engage  in  this  business  in  this 
state,  yet  that  is  an  Imaginary  objection  to 
the  operation  of  the  act,  and  it  was  "a  condi- 
tion, not  a  theory,"  which  called  forth  this 
legislation.  The  Supreme  Court  of  the  Unit- 
ed States  in  Ozan  Lumber  Co.  t.  Union  Co. 
Bank,  207  U.  S.  251,  28  Sup.  Ct  89,  62  L.  Ed. 
— ,  in  referring  to  a  statute  of  this  state 
which  exempted  from  its  terms  "merchants 
and  dealers  who  sell  patented  things,  in  the 
usual  course  of  business,"  said:  "Exception- 
al and  rare  cases,  not  arising  out  of  the 
sale  of  patented  things  in  the  ordinary  way, 
may  be  Imagined  where  this  general  classifi- 
cation separating  the  merchants  and  dealers 
from  the  rest  of  the  people  might  be  re- 
garded as  not  sufficiently  comprehensive,  be- 
cause in  such  unforeseen,  unusual,  and  ex- 
ceptional cases  the  people  affected  by  the 
statute  ought,  in  strictness,  to  have  been  In- 
cluded in  the  exception.  See  opinion  of  cir- 
cuit court  herein.  127  Fed.  206.  But  we  do 
not  thinlc  the  statute  should  be  condemned 
on  that  account.  It  Is  because  such  imagi- 
nary and  unforeseen  cases  are  so  rare  and  ex- 
ceptional as  to  have  been  overlooked  that  the 
general  classification  ought  not  to  be  render- 
ed invalid.  In  such  case  there  is  really  no 
substantial  denial  of  the  equal  protection  of 
the  laws  within  the  meaning  of  the  amend- 
ment It  is  almost  impossible  In  some  mat- 
ters to  foresee  and  provide  for  every  Imagi- 
nable and  exceptional  case^  and  a  Legislature 
ought  not  to  be  required  to  do  so  at  the  risk 
of  having  its  legislation  declared  void,  al- 
though appropriate  and  proper  upon  the  gen- 
eral subject  upon  which  such  legislation  is  to 
act,  so  long  as  there  is  no  substantial  and  fair 
ground  to  say  that  the  statute  makes  an  un- 
reasonable and  unfounded  'general  classifica- 
tion, and  thereby  denies  to  any  person  the 
equal  protection  of  the  laws."  The  difference 
between  the  classification  which  does  not 
cover  every  supposed  case  and  yet  is  valid, 
and  one  where  the  classification  applies  to 
a  large  number  of  people  in  like  and  similar 
conditions,  and  is  consequently  invalid,  is 
well  illustrated  in  the  Ozan  Lumber  Co. 
Case  and  Connolly  t.  Union  Sewer  Pipe  Co., 
184  U.  S.  640,  22  Sup.  Ct  431,  46  L.  Ed.  679. 
"There  is  no  objection  to  legislation  being 
confined  to  a  peculiar  and  well  defined  class 
of  perils,  and  it  is  not  necessary  that  they 
should  be  perils  which  are  shared  by  tbe 
public,  if  they  concern  the  body  of  citizens 
imgaged  in  a  particular  work."  Minn.  Iron 
Co.  v.  Kline,  199  U.  S.  593,  26  Sup.  Ct  169, 
50  L.  Ed.  822.  Illustrating  and  applying  this 
principle,  see  Bolden  t.  Hardy,  169  U.  S. 


366,  18  Sup.  Ct  883,  42  L.  Ed.  780;  Mo.  Pao 
Ry.  Co.  V.  Mackey,  127  U.  S.  205,  8  Sup.  Ct. 
1161,  32  L.  Ed.  107;  M.  *  St  L.  Ry.  Co.  v. 
Beckwlth,  129  U.  S.  26,  9  Sup.  Ct  207,  32 
Lu  Ed.  565.  The  court  is  unable  to  find  tbe 
classification  here  made  offensive  to  tbe 
equality  clause  of  the  Constitution  as  con- 
strued by  the  Supreme  Court  of  the  United 
States,  whose  decisions  are  binding  on  tbis 
subject 

It  iB  also  contended  that  the  act  is  void 
on  account  of  the  unreasonable  penalties  pro- 
vided for  its  violation,  and  the  recent  case  of 
Ex  parte  Young  (decided  by  the  Supreme 
Court  of  the  United  States  on  March  3d> 
28  Sup.  Ct  441,  62  L.  Ed.  714,  is  cited  to 
sustain  it  An  examinaticm  of  the  act  there 
condemned  and  the  act  here  will  show  tbe 
entire  inapplicability  of  the  doctrine  there 
announced. 

The  judgment  is  affirmed. 


TIDWBLL  et  al.  ▼.  SOUTHERN  ENGINE 
&  BOILER  WORKS. 

(Supreme  Court  of  Arkansas.    June  29,  1908.> 

1.  Sales— DeI/AT  iw  Delivebt— Waiveb. 

A  buyer  of  machinery,  to  be  manufactured 
by  the  seller  ready  for  shipment  on  a  desiKnated 
date,  waived  the  delay  in  the  shipment  by  treat- 
ing tbe  contract  as  in  force  after  the  designated 
date,  by  urging  or  permitting  the  seller  to  con- 
tinue performance. 

2.  SAinE  —  Pebfobicarcb  or   OoiTTBAor— Uir- 

SEASONABLE  DeLAT. 

A  manufacturer  agreed  to  manufacture  and 
sell  a  sawmill  outfit,  consisting  of  trailer,  en- 
gine, etc.,  and  have  the  same  ready  for  ship- 
ment on  or  alx>at  a  designated  date,  "or  as  soon 
thereafter  as  practicable."  The  buyer,  nine 
days  after  the  designated  date,  treated  the  con- 
tract as  in  force,  and  urged  the  manufacturer 
to  continue  performance.  The  outfit  was  ready 
for  shipment  seven  days  later.  Held,  that  the 
delay,  between  the  date  the  buyer  treated  the 
contract  as  in  force  and  the  time  the  manufac- 
turer was  ready  to  make  the  shipment,  was,  as 
a  matter  of  law,  not  unreasonable. 

3.  Saue— TiuE  FOB  Delivekt. 

Acquiescence  by  a  buyer  in  the  delay  of  a 
seller  in  manufacturing  the  article,  and  making 
the  same  ready  for  shipment,  operates  as  an 
extension  of  the  time  for  delivery. 

4.  Appeal  ano  Ebbob— Exclusion  op  Testi- 
MONT— Review. 

Where  the  record  does  not  show  wliat  the 
answer  to  excluded  questions  would  have  lieen, 
the  ruling  on  the  questions  was  not  shown  to  be 
prejudicial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S§  4048,  4049.] 

5.  Saue— Harmless  Ebbob— Ebboneous  Ex- 
clusion OP  Evidence. 

Where  a  buyer  of  goods,  to  be  manufac- 
tured by  the  seller  for  shipment  on  a  designated 
date,  acquiesced  in  tbe  delay  in  the  manufacture 
thereof,  the  error,  if  any,  in  excluding  evidence 
of  misrepresentations  of  the  seller's  agent  as  to 
the  time  in  which  the  goods  coul4  be  delivered 
was  not  prejudicial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  §§  4189-4193.] 
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6.  Sai.^ — ^Rkicbdies  or  Skixsk— Action  roB 

BKEA.CH     OF      CONTBACT— LlQUIDATW)     VSU- 
AGXS. 

A  contract  for  the  sale  of  an  article,  to  be 
lEUiafactnred  by  the  seller  for  shipment  on  a 
d«5isnated  date,  stipulated  that  it  was  not  sub- 
JKi  to  coonternaand,  except  on  payment  of  a 
ipecified  per  cent,  of  the  contract  price,  which 
riionld  be  paid  "aa  liquidated  damages."  The 
seller  failed  to  have  the  article  ready  for  ship- 
Bmt  on  the  designated  date,  but  the  delay  was 
wiired  by  the  buyer,  who,  after  the  article  was 
cwnpleted,  countermanded  the  order  therefor 
Bcii.  that  he  was  liable  to  the  amount  of  the 
ipecified  per  cent,  aa  liquidated  damages. 

Appeal  from  Clrcnlt  Court,  Clark  Conn- 
ty;  J.  M.  Carter,  Judge. 

Action  by  the  Southern  Engine  &  Boiler 
Works  asalnst  A.  8.  Tidwell  and  others. 
From  a  judgment  for  plaintUC,  defendants 
appeal.    Affirmed. 

McMillan  &  McMillan,  for  appeHants. 
Mathes  &  Westbrooke,  for  appellee. 

McCULIiOCH,  3  Appdlee  is  a  Tennessee 
eonMratlon,  domiciled  at  Jackson,  in  that 
Etate,  and  instituted  this  action  at  law 
against  appellant.  In  the  circuit  court  of 
Clark  county,  to  recover  stipulated  damages 
Cor  failure  to  perform  his  written  contract 
for  the  purchase  of  a  sawmill  outfit,  consist- 
ing of  boiler,  engine,  sawmill,  edger,  saws, 
belting,  pnllejs,  etc.  The  contract  is  dated 
Jtily  28,  1906,  and  provided  that  the  appellee 
clMiild  "mani\facture,  or  buy  and  furnish  and 
^1,"  to  appellant,  the  articles  described, 
and  to  have  the  same  ready  for  delivery  on 
boird  cars  at  Jackson,  Tenn.,  or  at  factory 
where  made,  "on  or  about  August  15,  1906, 
or  as  soon  thereafter  as  practicable."  The 
contract  contains  the  following  stipulation, 
tiz.:  "T^ls  order  is  not  subject  to  counter- 
mand, except  on  payment  of  20  per  cent,  of 
contract  price,  which  Is  agreed  to  be  paid  as 
Uqmdated  damages."  The  price  agreed  up- 
do In  the  contract  was  $1,675,  and  appellee 
ined  for  20  per  cent,  of  that  sum. 

Appellee  introduced  the  written  contract 
in  eridence,  and  also  the  subsequent  cor- 
respondence between  the  parties,  showing 
that  appellant  countermanded  the  order.  Ap- 
pellee's manager  also  testified  that  the  arti- 
cles were  ready  for  shipment,  on  board  cars, 
OD  August  31,  1906,  and  explained  that  the 
delay  was  caused  on  account  of  having  to 
aanufactare  the  boiler  according  to  the  spec- 
ifications. 

The  following  written  correspondence  by 
mall  passed  between  the  parties: 

"Okolona,  8—3—06. 

"So.  E.  A  B.  Works,  Jackson,  Tenn.  About 
cae  we^  ago,  I  gave  your  Mr.  Brown  order 
for  mill  complete.  Have  not  heard  from  htm 
or  yourselves  since.  Kindly  advise  if  order 
has  been  received  and  how  soon  I  may  ex- 
pect shipment  A.  S.  Tidwell." 
"August  7,  1906. 

"Tours  of  3d  received.  Order  entered  for 
our  best  attoition,  an  fl  will  get  machinery  out 
a*  won  as  possible.    We  think  we  can  make 


shipment  by  about  week  after  ne^  The 
fact  that  there  is  a  portable  boiler  in  the  or- 
der delays  the  shipment,  as  we  are  compel- 
led to  build  this  boiler,  which  is  a  slow  pro- 
cess. No  one  carries  these  boilers  in  stock, 
and  no  factory  can  build  them  in  less  time 
than  two  or  three  weeks  from  receipt  of 
order.  So.  E.  &  B.  Works." 

"Little  Rock,  8—2—06. 

"So.  B.  &  B.  Works,  Jackson,  Tenn.  Kind- 
ly advise  me  at  Burns,  Tenn.,  by  Thursday, 
16th  mail,  what  headway  you  are  making  on 
my  order  28th.  A.  S.  Tidwell." 

"August  14,  1906. 

"In  answer  to  yours  of  the  12tb,  will  say 
that  we  could  get  your  order  filled  by  the 
date  you  want  it  if  the  tubular  boiler  would 
be  satisfactory.  The  delay  in  your  order 
will  be  In  getting  the  portable  boiler  manu- 
factured. We  have  the  engine  made  now,  and 
we  have  B<Hne  parts  of  the  sawmill  machin- 
ery ready,  but  the  boiler  will  have  to  be 
built  from  the  beginning,  and  it  will  not  be 
possible  to  get  this  before  the  first  of  Sep- 
tember, and  It  may  be  later. 

"So.  B.  ft  B.  Works." 
"Okolona,  Aug.  24.  '06. 

"So.  Engine  ft  B.  Works.  Kindly  advise 
me  bow  yon  are  progressing  on  the  order 
given  Mr.  Brown  on  July  28th.  I  was  as- 
sured that  this  shipment  would  come  out 
promptly  when  I  placed  the  order,  and  I 
have  been  somewhat  disappointed  that  I 
liave  not  been  advised  that  shipment  has  al- 
ready been  made.  A.  S.  Tidwell." 

"Aug.  27,  1906. 

"A.  S.  Tidwell.  In  answer  to  yours  of  the 
24th,  wUl  say  that  we  are  making  very  good 
progress  on  your  order,  and  expect  to  get 
shipment  out  next  week.  Quite  a  number  of 
our  men  were  sick  last  week,  and  we  did  not 
make  as  good  progress  as  we  expected,  but 
we  think  now,  with  force  of  men  we  have  at 
work  that  we  will  be  able  to  get  your  order 
completed  and  shipped  out  the  early  part  of 
next  week,  and  trust  this  will  be  satisfactory. 
"So.  B.  ft  B.  Works." 
"Okolona,  8—29—06. 

"So.  Engine  ft  B.  Works — Gentlemen:  1 
have  yours  of  27tb  Inst,  and  note  the  con- 
tents thereof.  Inasmuch  as  It  seems  so  In- 
definite about  your  getting  this  machinery 
out,  I  think  It  win  be  wise  for  me  to  change 
my  plana  a  little,  and  not  put  in  the  mill  now, 
so  you  can  withhold  shipment  after  same  Is 
ready  until  you  are  further  advised. 

"A.  a.  Tidwell." 

Appellee  replied  to  the  last  letter  agreeing 
to  withhold  shipment  for  a  while,  and  fur- 
ther correspondence  passed  between  them 
concerning  postponement  of  the  shipment.  On 
October  31,  1906,  appellant  wrote  counter- 
manding the  order  and  refusing  to  accept 
the  articles  at  all.  A  witness  for  appellee 
testified  that  the  actual  damage  sustained  by 
appellee,  on  account  of  appellant's  refusal  to 
accept  amounted  to  $450  or  $500,  giving  the 
various  Items  of  damage.    The  court  iiistruct- 
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ed  the.  Jury  to  return  a  yerdlct  for  appellee, 
which  was  done.  The  Instruction  was  cor- 
rect Ai^tellee  fully  made  out  its  case  by  ex- 
hibition of  the  contract  and  the  correspond- 
ence. 

The  only  question  left  in  the  case  was 
whether  or  not  appellee  was  ready  and  offer- 
ed to  perform  the  contract  within  the  time 
therein  specified,  viz.,  "on  or  about  August 
15, 1906,  or  as  soon  thereafter  as  practicable." 
This  might  have  been  an  open  question  for 
the  determination  of  the  jury  but  for  the 
fact  that  appellant  waived  the  delay  In  ship- 
ment. He  did  this  as  late  as  August  24, 
1906,  by  treating  the  contract  as  still  being 
In  force,  and  by  urging  or  permitting  appel- 
lee to  continue  performance.  8  Page  on  Con- 
tracts, {  1502.  The  period  between  that  date 
and  the  time  when  appellee  was  ready  to 
make  shipment  was  so  short  that  the  court 
properly  declared  It,  as  a  matter  of  law,  not 
to  be  unreasonable.  Even  if  the  delay  had 
not  been  otherwise  excusable,  acquiescence 
therein  by  appellant  operated  as  an  exten- 
sion of  the  time  for  delivering. 

As  we  hold  that  the  facts  hereinbefore 
recited  make  out  a  case  in  favor  of  appellee, 
the  Introduction  of  certain  evidence  aa  to 
the  kind  of  machinery,  and  the  time  neces- 
sarily consumed  in  manufacturing  It,  to 
which  appellant  excepted,  could  not  have 
been  prejudicial.  It  is  not  shown  In  the  rec- 
ord what  the  answers  of  appellant,  as  a 
witness  in  his  own  behalf,  to  the  excluded 
questions  would  have  been.  Therefore  no 
prejudice  appears  In  the  exclusion. 

Moreover,  -as  the  excluded  questions  re- 
lated to  an  alleged  misrepresentation  of  ap- 
pellee's agent,  when  the  contract  was  enter- 
ed into,  as  to  the  time  within  which  the  ma- 
chinery could  be  delivered,  there  was'  no 
prejudice  In  excluding  them  for  that  reason, 
as  we  have  already  shown  that  appellant 
acquiesced  In  the  delay  and  thereby  waived  It. 

The  undisputed  evidence  brings  the  facts  of 
the  case  within  the  test  laid  down  by  this 
court  as  to  llauldated  damages.  NUson  v. 
, Jonesboro,  57  Ark.  169,  20  S.  W.  1093 :  Still- 
well  V.  Paepke  Leicht  I*  Co.,  73  Ark.  432, 
84  S.  W.  483,  108  Am.  St  Rep.  42. 

Judgment  affirmed. 


ST.  LOUIS,  I.  M.  &  8.  RY.  CO.  v.  CITIZENS' 

BANE  OF  LITTLE  ROCK. 
{Supreme  Court  of  Arkansas.    June  29,  1908.) 

1.  Cabbiers  —  Bills  op  Lading  —  B^eioht— 
Wbonoful  Delivebt. 

Defendant  carrier  transported  certain  cot- 
ton under  bills  of  lading  consigned  to  the  ship- 
pers' order,  with  directions  to  notify  a  cotton 
company.  On  arrival  of  the  cotton  at  destina- 
tion, the  carrier  delivered  it  to  a  compress  com- 
pany, as  a  warehouseman,  and  the  bills  of  lad- 
ing, with  drafts  attached  thereto,  were  delivered 
to  plaintiff  bank,  which  paid  the  drafts  and 
charged  the  amount  to  the  cotton  company, 
holding  the  bills  of  lading  aa  collateral.  Plain- 
tiff thereafter  intrusted  the  cotton  company  with 
the  bills  of  lading  whenever  it  desired  to  replace 


them  with  the  compress  receipts  or  other  bills 
of  lading  for  outgoing  cotton,  and  in  some  in- 
stances, where  compress  receipts  were  not  re- 
tamed  for  all  the  cotton  called  for  in  the  bill 
of  lading,  the  bill  would  be  indorsed  by  tbe 
compress  company  and  returned  to  stand  for  the 
bales  not  called  for  by  the  corresponding  ware- 
house Teceipts.  In  some  manner,  through  the 
fraud  of  the  cotton  company,  defendant  car- 
rier was  induced  to  ship  out  cotton  represented 
by  these  remnants  of  the  bills  of  lading,  with- 
out any  credit  being  given  on  the  bills,  and 
without  any  satisfaction  of  the  bank's  claim 
thereon.  Held,  that  the  hank  was  entitled  to 
recover  from  the  carrier  for  such  cotton  as  it 
held  bills  of  lading  not  exchanged  for  warehouse 
receipts. 

2.  Same — Acts  of  Wabehousemen. 

Where  a  carrier,  having  shipped  cotton  un- 
der order  bills,  delivered  the  same  to  a  com- 
press company  at  destination  as  a  warehouse- 
man, the  compress  company  became  the  agent 
of  the  carrier  to  take  up  tne  carrier's  bills  of 
lading,  and  issue  warehouse  receipts  therefor. 

3.  Same— "DuEBiix." 

A  "doebill"  issued  by  a  carrier  in  lien  of 
a  bill  of  lading  for  cotton,  representing  the  ex- 
cess of  cotton  called  for  by  an  incoming  bill  of 
lading  on  the  issuance  of  an  outgoing  bill  for 
a  smaller  number  of  bales,  could  not  be  regarded 
as  a  bill  of  lading. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  129.] 

4.  Same — "Biix  of  Ladino." 

A  "bill  of  lading"  has  a  twofold  aspect. 
It  is  both  a  receipt  and  a  contract.  As  a  re- 
ceipt, it  is  prima  facie  and  not  conclusive  evi- 
dence of  the  facts  recited,  and  between  the  par- 
ties is  impeachable  for  mistake,  error,  or  false 
statements  therein. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  790-795.] 

5.  Same— AuTHOBiTT  of  Agents— Receipt  of 
Goods. 

It  is  not  within  the  scope  of  the  authority 
of  the  agents  of  a  carrier  to  issue  bills  of  lading 
for  goods  not  actually  received. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  SI  138,  145.] 

6.  Same— Statotes. 

Under  the  express  provisions  of  Kirby's 
Dig.  §§  524,  532,  neither  a  carrier  nor  a  ware- 
houseman can  issue  any  receipt  for  goods  not 
actually  received  into  the  possession  of  the  car- 
rier or  warehouseman. 

7.  Same— Delivebt  to  Cabbieb. 

A  delivery  of  goods  to  a  carrier  must  be 
for  immediate  transportation,  and,  if  they  are 
delivered  to  be  stored  for  a  specified  time,  or 
until  the  happening  of  a  certain  event,  or  until 
further  orders,  the  carrier  is  a  mere  depositary, 
or  bailee,  and  his  liability  is  measured  by  the 
principles  governing  that  relation,  and  not  by 
those   relating  to  carriers. 

[Ed.  Note — For  cases  in  point,  see  Cent.  Dig 
vol.  9,  Carriers,  {  617.] 

8.  Same— Bills  of  Lading— Statutes. 

Kirby's  Dig.  {  530,  providing  that  bills  of 
lading  for  goods  actually  deposited  shall  he 
transferable  by  indorsement,  and  that  the  trans- 
feree shall  be  deemed  the  owner  of  the  goods, 
makes  a  bill  of  lading  representative,  so  far 
as  the  delivery  is  concerned,  of  the  commodity 
itself. 

9.  Same— Duebiix. 

AVbere  a  bill  of  lading  for  cotton,  assigned 
to  plaintiff  bank,  was  surrendered  for  compress 
receipts  to  a  compress  company  to  which  the 
railroad  company  had  delivered  the  cotton  at 
destination,  and  the  railroad  company  thereafter 
issued  a  duebill  for  the  balance  of  the  cotton 
called  for  by  the  compress  receipt,  on  issuing 
an  outgoing  bill  for  a  portion  thereof,  which 
duebill  merely  called  for  the  return  of  12  bales, 
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which  the  lallroad  company  never  received,  anch 
'h'bill  was  a  mere  promise  to  issue  a  bill  of 
kdiBg  which  was  beyond  the  scope  of  the  aa- 
tboritj  of  the  agent  making  it;  and  hence  the 
arrier  was  not  liable  thereon. 

10.  SaXE— E2BTOFPKL. 

Where  a  bill  of  lading  for  cotton  delivered 
br  a  cairier  to  a  compress  company  had  been 
<:.Tvnd€red  for  compress  receipts,  and  such  re- 
wipts  for  a  doebill  issued  by  the  carrier's  agent 
iri'Jiout  anthority,  and  the  carrier  was  induced 
» ship  oat  the  cotton  on  other  orders  throngh  er- 
ror or  frand,  it  was  not  estopped  to  deny  that 
it  ner  received  the  cotton  pursuant  to  the  due- 
bilL 

Appeal  from  I>n!aski  Cbancery  Court; 
Jes«  C  Hart,  Chancellor. 

Action  by  the  Citizens'  Bank  of  Little  Rock 
tgainst  the  St  LonlB,  Iron  Mountain  &.  South- 
«m  Railway  Conapasy.  Judgment  for  plaln- 
•\S.  and  defendant  appeals.  Affirmed  in  part, 
lO'l  reversed  in  part 

T  M.  MehafTy  and  J.  E.  Williams,  for  ap- 
rvllant.  Rose,  Hemingway,  Cantrell  &  Lougb- 
'xnmgh,  for  appellee. 

Him  C.  J.  This  is  another  chapter  in  the 
SiijDcial  career  of  the  Alphln  Lake  Cotton 
Coicpany.  It  la  an  action  brought  by  the 
Citizens'  Bank  of  Little  Rock  to  recover  of 
:.)e  St  Louis,  Iron  Mountain  &  Southern 
Bailway  Company  the  value  of  cotton  dellver- 
nl  by  it  to  the  cotton  company  without  a  sur- 
n^oder  of  the  bills  of  lading  representing  said 
iules.  There  are  13  counts  In  the  complaint 
Mi  first  12  counts  for  62  bales,  and  the  thir- 
teenth count  for  12  bales.  The  latter  will  be 
<:onsidered  separately,  as  it  presents  a  differ- 
ent question. 

The  transactions  involving  the  loss  to  the 
^nk  of  the  62  bales  of  cotton  set  forth  In  the 
12comit8  were  as  follows:  Various  shipments 
'-'f  cotton  were  made  to  the  Alphin  Lake  Cot- 
ton Company  in  the  same  method  as  those 
described  in  Ark.  So.  Ry.  Co.  v.  German  Nat 
Sink.  77  Ark.  482,  92  S.  W.  522 ;  that  Is  to 
ny.  the  shipper  delivered  the  cotton  to  the 
railroad  company  and  took  a  bill  of  lading 
o^sinied  to  shipper's  order.  Usually  it  was 
i3  care  of  the  compress  company  in  Little 
HoA,  with  directions  to  notify  the  Alphln 
Uke  Cotton  Company.  In  all  cases  the  cot- 
''.•n  was  delivered  to  the  compress  company. 
Xbe  bills  of  lading  for  said  cotton  had  been 
attached  to  drafts  drawn  upon  the  Alphln 
l4ke  Cotton  Company  by  the  shipper,  and 
ihese  drafts  were  paid  by  the  bank  and  the 
uoant  thereof  charged  to  the  Alphin  Lake 
Cotton  Company,  and  the  bills  of  lading  held 
t?  the  bank  as  security  for  the  advance  thus 
aade  to  the  Alphin  Lake  Cotton  Company. 
The  method  pursued  by  the  railroad  com- 
Pimes,  the  compress  companies,  and  banks 
in  Uttle  Rock  in  handling  cotton,  through 
which  was  made  possible  the  success  of  the 
Khemes  of  the  Alphin  Lake  Cotton  Company, 
*u  fully  stated  in  Citizens'  Bank  v.  Ark. 
Con^.  Co.,  80  Ark.  601,  96  S.  W.  997,  117  Am. 
!^  Itepi.  102.  The  evidence  in  this  case  as  to 
ue  ootum  customs  Is  the  same  as  in  that  case. 


The  bank  Intrusted  the  Alphln  Lake  Cotton 
Company  with  the  bills  of  lading  whenever 
the  cotton  company  desired  to  replace  them 
with  compress  receipts  (or  other  bills  of  ladin;; 
for  outgoing  cotton) ;  and  In  lieu  of  the  bills 
of  lading  thus  intrusted  to  the  cotton  compa- 
ny would  be  returned  compress  receipts,  or,  in 
some  Instances  where  compress  receipts  were 
not  returned  for  all  of  the  cotton  called  for 
in  the  bill  of  lading,  there  would  be  an  in- 
dorsement made  upon  the  bill  of  lading  by  the 
compress  company  that  certain  bales  of  cot- 
ton had  been  received  on  transfer  receipt  the 
ntuaber  of  which  was  given,  and  the  bill  of 
lading  would  be  returned  and  stand  good  for 
the  bales  not  called  for  by  the  warehouse 
receipt.  For  instance,  a  bill  of  lading  for  40 
bales  contained  an  Indorsement  showing  that 
for  34  of  the  bales  transfer  receipts  had  been 
Issued,  which  would  leave  the  bill  of  lading 
to  stand  for  the  6  bales  for  which  compress 
receipts  were  not  issued.  In  some  way,  not 
explained  in  the  evidence,  the  cotton  company 
got  the  railroad  company  to  ship  out  cotton 
that  was  represented  by  these  remnants  of  the 
bills  of  lading,  and  in  three  instances  where 
there  had  been  no  credit  upon  the  bills  of 
lading.  The  bank  sued  for  the  13  bales  rep- 
resented by  the  three  uncredlted  bills  of 
lading,  and  for  40  bales  represented  by  bills 
of  lading  upon  which  credits  had  been  indors- 
ed, reducing  them  to  that  number  of  bales, 
which  bills  originally  called  for  many  more 
bales  than  the  40  which  were  the  remnants. 
There  can  be  no  doubt  of  the  right  of  the 
bank  to  recover  for  the  13  bales  of  cotton  for 
which  it  held  bills  of  lading,  and  which  it 
had  not  temporarily  surrendered  for  exchange 
for  warehouse  receipts,  as  the  decision  in 
Ark.  So.  Ry.  Co.  v.  German  Nat.  Bank,  77 
Ark.  482,  92  S.  W.  522,  settles  every  possible 
phase  of  tbe  controversy  over  them.  See, 
also.  Ark.  So.  Ry.  Co.  v.  German  Nat.  Bank, 
207  U.  S.  270,  28  Sup.  Ct.  78,  52  L.  Ed,  201, 
where  an  interesting  review  of  that  case  may 
be  found.  There  can  be  no  distinction  work- 
ed out  between  the  actions  based  on  the 
remnants  of  the  bills  of  lading  and  those  bas- 
ed on  the  bills  of  lading  as  originally  receiv- 
ed by  the  bank.  The  compress  company  be- 
came the  agent  of  the  railroad  company  for 
the  purpose  of  taking  up  its  bills  of  lading 
and  issuing  therefor  warehouse  receipts. 
Where  all  of  the  cotton  had  not  been  received 
by  the  compress  company  when  the  bill  of 
lading  was  presented  to  it,  or  for  some  other 
reason,  the  compress  company  only  issued  its 
receipts  for  a  part  of  the  cotton  called  for  in 
the  bill  of  lading,  and  it  then  indorsed  upon 
the  bill  of  lading  a  credit  for  the  amount 
which  had  been  taken  up  by  these  receipts  and 
left  the  bill  of  lading  outstanding  for  the 
bales  not  called  for  by  the  receipt,  and  this 
bill  of  lading  was  returned  to  the  bank  in 
that  condition  and  held  by  it  as  security  for 
the  bales  of  cotton  for  which  it  did  not  get 
warehouse  receipts,  and  warehouse  receipts 
took  the  place  of  the  balance  originally  called 
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tor  by  the  bill  of  lading,  and  were  noted  on 
the  bill  of  lading.  When  the  cotton  company 
received  «  bill  of  lading  from  the  bank  for 
the  trarpose  of  getting  compress  receipts  in 
lieu  thereof,  It  was  acting  as  agent  for  the 
bank ;  and,  had  this  loss  occurred  through 
Its  conduct  while  so  acting  for  the  bank,  then 
the  bank  could  not  recover  herein.  But  such 
is  not  the  case ;  for  in  every  Instance  where 
the  cotton  company  was  intrusted  with  the 
bill  of  lading  the  same  was  returned,  or  com- 
press receipts  for  the  bales  called  for  In  it 
In  Hen  thereof,  or,  where  credits  were  made, 
compress  receipts  were  returned  for  the 
amount  thus  credited;  and  these  matters 
were  checked  up  by  the  bank  every  day,  and 
no  shortage  was  found  In  this  respect.  There- 
fore it  is  clear  that  the  limited  agency  of  the 
cotton  company  for  the  bank  did  not  cause 
the  loss  herein  sued  upon. 

It  was  also  shown  that  of  the  62  bales 
that  were  shipped  out  by  the  railroad  com- 
pany without  the  surrender  of  hills  of  lading 
the  proceeds  of  46  of  them  went  to  the  Citi- 
zens' Bank,  the  plaintiff  in  this  case.  In  each 
of  these  instances,  however,  the  proceeds 
went  to  the  bank  through  collecting  a  draft 
attached  to  an  outgoing  bill  of  lading,  which 
bill  of  lading  had  been  obtained  by  the  sur- 
render of  a  warehouse  receipt  which  had  been 
taken  out  of  the  bank  for  the  purpose  of  be- 
ing exchanged  for  the  said  outgoing  bill  of 
lading,  and  the  draft  was  placed  to  the  credit 
of  the  cotton  company  when  drawn  by  the 
cotton  company  with  said  outgoing  bill  of  lad- 
ing attached ;  and  in  this  way  the  bank  paid 
twice  for  one  bale  of  cotton,  and  received  the 
proceeds  thereof  from  It  when  the  draft  at- 
tached to  the  outgoing  bill  of  lading  was  paid, 
but  left  It  unpaid  for  Its  first  advancement 
when  it  paid  the  draft  attached  to  the  incom- 
ing bin  of  lading.  There  was  nothing  In  the 
evidence  that  showed  that  the  I>ank  knew 
that  the  cotton  was  being  thus  manipulated. 
So  far  as  the  62  bales  of  cotton  represented 
by  the  unsurrendered  bills  of  lading  and  the 
remnants  of  bills  of  lading  are  concerned, 
there  are  no  facts  to  take  the  case  without 
the  principles  governing  in  Ark.  So.  Ry.  Co. 
v.  German  Nat.  Bank,  77  Ark.  482,  82  S.  W. 
SaS,  and  to  this  extent  the  judgment  Is  affirm- 
ed. The  facts  In  regard  to  the  12  bales  of 
cotton  are  as  follows:  The  compress  company 
was  in  the  habit  of  issuing  one  receipt  for 
several  bales  of  cotton,  instead  of  issuing  sep- 
arate receipts  for  each  bale  of  cotton,  and 
would  issue  a  receipt  for  as  many  bales  as 
would  be  called  for  by  the  bill  of  lading.  In 
shipping  out  cotton  it  was  necessary,  under 
the  custom  then  prevailing,  to  get  a  turn-out 
order  for  the  bales  to  be  shipped  and  to  get 
a  compress  receipt  for  an  equal  number  of 
bales  to  those  called  for  by  the  turn-out  order. 
In  order  that  the  cotton  company  might  make 
a  shipment,  the  bank  delivered  to  it,  for  the 
purpose  of  obtaining  an  outgoing  bill  of  lad- 
ing, a  certain  compress  receipt  calling  for 
a  large  number  of  bales  of  cotton.   The  cotton 


company  did  not  ship  out  all  of  the  cotton 
called  for  by  said  compress  receipt,  but  de- 
livered the  compress  receipt  to  the  railroad 
company  and  got  an  outgoing  bill  of  lading 
for  12  bales  less  than  the  amount  called  for 
by  said  receipt,  and  returned  the  outgoing 
bill  of  lading  to  the  bank,  and  for  the  12  bales 
called  for  by  the  receipt  not  in  the  bill  of 
lading  delivered  to  the  bank  a  certain  re- 
ceipt, or  "duebill,"  as  it  was  called  (which 
term  for  the  want  of  a  better  will  be  adopt- 
ed), Issued  under  authority  of  Mr  A.  R. 
Bragg,  division  freight  agent  of  the  railroad 
company.  This  receipt  or  duebill  was  as 
follows:  "No.  1,  return  12  bales,  account 
Alphin-Lake,  Bill  of  Lading  379,  A.  R,  B. 
11/15/02."  This  was  written  by  Mr.  G.  W. 
Swain,  who  was  bill  of  lading  clerk  under 
Mr.  Bragg,  and  who  was  empowered  by  Mr. 
Bragg  to  issue  such  an  instrument.  There 
was  a  custom  existing  In  the  division  freight 
office  of  issuing  bills  of  lading  for  compress 
receipts;  and,  where  the  compress  receipts 
called  for  more  cotton  than  the  shipper  de- 
sired to  ship  out,  the  receipt  was  surrender- 
ed, and  the  freight  office  would  execute  a  due- 
bill  for  the  excess  in  the  numt>er  called  for  In 
the  compress  receipt.  These  duebiiia  were 
acc^ted  by  the  railroad  company  the  same 
as  compress  receipts.  This  custom  prevailed 
In  Little  Rock,  but  was  not  shown  to  extend 
beyond  It,  or  that  It  was  imown  to  any  offi- 
cials of  the  railroad  other  than  the  local  ones. 
The  facts  showed  here,  as  they  did  in  the 
case  of  Citizens'  Bank  v.  Arlt.  Comp.  Co.,  80 
Ark.  601,  96  S.  W.  997,  117  Am.  St  Rep.  102. 
that  the  compressed  receipts  were  not  relied 
upon  to  Identify  particular  bales.  They  rep- 
resented merely  so  many  bales  of  cotton,  and 
the  Identification  of  the  cotton  was  furnished 
by  the  turn-out  order.  The  procedure  was 
thus  explained  by  Mr.  Justice  Riddick: 
"When  he  [Lake]  desired  to  ship  any  cotton 
held  by  the  compress  company,  he  obtained 
from  the  bank  receipts  for  the  numl)er  ot 
bales  he  desired  to  ship,  and  the  compress 
company  would  then  ship  the  cotton  out  on 
his  'turn-out'  order  upon  bis  surrendering 
receipts  for  an  equal  number  of  bales,  with- 
out regard  to  whether  these  receipts  liad  been 
issued  or  assigned  to  him  or  not;  for,  prior 
to  this  litigation,  the  receipts  which  the  com- 
press company  gave  for  the  cotton  contained 
only  a  meager  description  of  the  cotton,  and 
cotton  standing  on  the  bootcs  of  the  ware- 
house to  the  credit  of  one  person  would  be 
shipped  out  on  the  order  of  such  person  upon 
his  surrendering  receipts  issued  to  him  or  to 
any  other  person  for  a  like  numl>er  of  bales. 
In  other  words,  the  compress  company,  the 
I>ank8,  and  cotton  dealers  dealt  with  these 
compress  receipts  as  If  they  called  for  no 
particular  cotton,  but  only  for  a  certain  num- 
ber of  bales  of  cotton."  The  testimony  shows 
that  the  railroad  officials  redeemed  their  due- 
bills  by  Issuing  a  bill  of  lading  for  them,  just 
as  they  would  issue  a  bill  of  lading  for  a  com- 
press receipt ;  the  identity  of  the  cotton  for 
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vhicb  the  bill  of  lading  was  Issned  not  de- 
peading  In  either  Instance  ui>on  the  compress 
rmipt  (or  dneblll)  itself,  but  It  took  both  tbe 
Rceipt  (or  dneblll)  and  the  tarn-out  order  to 
HeaOtj  the  cotton  shipped.  Tbe  bank  ac- 
cepted and  retained  this  dueblll  In  Ilea  of 
NiBpress  receipts,  and  now  sues  the  railroad 
emipanr  upon  It.  Can  It  recover  upon  it? 
It  18  not  a  bill  of  lading.  A  blU  of  lading 
has  a  twofold  aspect  It  Is  both  a  receipt  and 
a  contract.  1  Hutchinson  on  Carriers,  |  167 ; 
PoUaird  T.  Vinton,  106  U.  S.  7.  26  L.  Ed.  998. 
is  I  receipt.  It  Is  prinut  facie  and  not  concla- 
t.re  evidence  of  the  facts  recited,  and  be- 
tween the  parties  It  is  Impeachable  for  mis- 
tike,  error,  or  false  statements  In  it  1  Hut- 
tdmoo  on  Carriers,  f  158.  A  carrier  acts 
throngfa  agents,  and  is  bound  by  all  they  do 
vlthln  the  scope  of  their  authority;  and  it 
k  wltliln  the  scope  of  their  authority  to  re- 
i^Te  goods  and  Issue  bills  of  lading  therefor, 
bm  it  la  not  within  the  scope  of  their  author- 
ity to  itsae  bills  of  lading  when  tbe  goods 
are  not  reoelved.  1  Hutchinson  on  Carriers, 
H  139-162.  Tbe  statute  forbids  any  ware- 
boc^eman  or  carrier  to  issue  any  receipt  for 
goods  unless  tbe  goods  shall  have  been  actu- 
iWr  recelTed  Into  Its  possession.  KIrby's  Dig. 
il  SS4.  532L  A  delivery  of  goods  to  a  carrier 
Bmt  be  for  Immediate  transportation.  If 
fxdi  are  dellrered  to  him  to  be  stored  by 
Mm  for  a  certain  time,  or  until  the  happen- 
ing of  a  certain  event,  or  until  further  orders, 
tbe  carrier  becomes  a  mere  deixxiitary  or 
bcllee.  and  his  liability  only  measured  by  the 
priadples  governins  that  relation,  and  not 
IS  a  carrier.  1  Hutchinson  on  Carriers,  i 
111  and  cases  In  note  23.  Section  630  of 
Qrt)r'B  Digest  makes  warehouse  receipts  glv- 
«B  by  warehousemen  for  cotton  or  other  com- 
ntodltles,  when  stored  or  deposited,  and  bills 
of  lading  or  transportation  receipts  given  by 
(vriers,  transferable  by  indorsement,  and 
iC  persons  to  whom  the  same  shall  be  trans- 
ferred shall  be  deemed  to  be  tbe  owner  of 
fA  goods,  and  the  goods  shall  not  be  dellver- 
fi  except  upon  surrender  of  such  warehouse 
mvipt  This  section,  and  others  In  chapter 
I'l,  make  the  warehouse  receipt  or  bill  of  lad- 
'OS  representative,  so  far  as  delivery  goes, 
'•f  the  commodity  itself,  and  guards  and  pro- 
tects the  valne  of  such  evidence  of  the  com- 
BMdlty  l»y  requiring  the  actual  delivery  of 
tlie  commodity  before  the  Issuance  of  tbe  re- 
ceipt and  forbidding  the  delivery  of  the  com- 
modity without  the  surrender  of  the  evidence 
•f  It  The  Legislature  of  1907  provided  for 
dTjng  bonds  pending  the  transmission  of  a 
t^n  of  lading,  which  is  but  another  emphasis 
of  tbe  protection  which  the  law  affords  these 
nldeoees  of  property. 

An  appBcation  of  tbe  principles  above  an- 
ixxniced  to  tbe  facts  at  bar  brings  this  con- 
<^)iSMHi:  It  was  beyond  tbe  scope  of  the 
fnlgbt  ageit's  authority,  and  contrary  to 
•iv.  to  lasne  a  bill  of  lading  or  receipt  for 
swda  not  actually  received,  and  such  receipt 
11  lut  binding,  at  least  before  the  right  of  a 


bona  flde  holder  of  a  negotiable  bill  of  lading 
intervenes,  upon  the  carrier.  There  was  no 
cotton  actually  delivered  to  the  railroad  when 
Mr.  Bragg  issued  the  dueblll  sued  on.  If  the 
compress  receipt  which  was  surrendered  when 
the  dueblll  was  issued  be  taken  as  an  actual 
delivery  of  the  cotton,  yet  it  was  not  deliver- 
ed for  Immediate  shipment,  but  merely  to  be 
held  until  some  further  orders  were  received 
for  it  to  be  shipped  out ;  and  In  the  meantime 
the  railroad  company  was  merely  a  deposita- 
ry, and  liable  only  as  such  for  the  safe-keep- 
ing; and  In  this  instance  there  was  nothing 
to  keep  safely  other  than  a  mere  symbol  of 
the  property  Itself.  This  symbol  was  an  in- 
complete one,  as  tbe  custom  required  another 
Instrument  to  identify  the  cotton  in  order 
that  the  proper  bill  of  lading  could  be  Issued 
therefor.  The  bank  permitted  its  compress 
receipt,  which  represented  so  many  bales  of 
cotton — ^indeterminate.  It  is  true,  but  still  a 
given  number  of  bales  of  cotton  In  a  ware- 
house— to  be  surrendered,  and  accepted  In 
lieu  thereof  this  dueblll.  The  dueblll  repre- 
sented nothing  tangible.  It  Is  a  promise  to 
issue  a  bill  of  lading,  and  such  a  promise  is 
beyond  the  scope  of  authority  of  the  agent 
making  it.  It  is  a  mere  symbol  for  another 
symbol.  It  cannot  be  binding  upon  the  rail- 
road as  a  receipt,  for  no  goods  were  received. 
It  is  not  a  bill  of  lading,  and  the  statute  re- 
lating to  them  cannot  apply.  It  is  a  promise 
to  give  a  bill  of  lading  for  12  bales  of  cotton 
because  the  carrier  holds  a  compress  receipt 
for  12  bales,  but  the  carrier's  agent  cannot 
bind  the  carrier  by  a  bill  of  lading  until  the 
goods  are  actually  delivered  for  immediate 
shipment  In  no  view  of  it  is  it  a  binding 
obligation  of  the  railroad  company.  It  is 
said  by  the  appellee  that  it  makes  no  differ- 
ence whether  Bragg  had  authority  to  Issue 
the  dueblll  or  not,  since  the  railroad  actually 
got  the  cotton  sued  for.  They  Invoke  the 
doctrine  of  estoppel  against  a  corporation 
pleading  an  ultra  vires  act  when  it  has  re- 
ceived the  consideration  for  the  act,  when  it 
Is  an  ^ecuted  contract  Tbe  railroad  re- 
ceived this  cotton  for  transportation  only, 
and  did  not  take  It  as  its  own,  and  did  not 
receive  any  benefit  other  than  its  freight 
tolls.  It  was  through  some  error  or  ras- 
cality that  the  railroad  company  was  in- 
duced to  ship  it  out  without  surrender  of  the 
bill  of  lading  or  compress  receipt  represent- 
ing it,  and  that  is  tbe  foundation  of  tbe  claim 
against  it  But,  as  the  bill  of  lading  had  been 
surrendered  for  compress  receipts  and  com- 
press receipts  for  this  dueblll,  liability  cannot 
be  sustained  on  such  ground,  but  must  rest 
upon  the  dueblll  alone.  The  railroad  com- 
pany, like  the  bank,  Is  an  Innocent  victim  of 
the  machinations  of  the  Alphln  Lake  Cotton 
Company.  This  Is  conceded  to  be  a  case  in 
which  one  of  two  Innocent  parties  must  suffer 
for  the  misdeeds  of  a  "daring  financial  bucha- 
neer,"  and  the  doctrine  invoked  is  wholly 
foreign  to  the  Issues. 
The  Judgment  In  favor  of  the  bank  for  the 
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value  of  the  cotton  sued  for  In  the  first  12 
counts  Is  affirmed,  and  tbe  Judgment  In  favor 
of  tbe  bank  for  tbe  value  of  tbe  12  bales 
sued  for  in  tbe  tbirteentb  count  is  reversed, 
and  Judgment  entered  here  for  tbe  proper 
Bum. 

HART,  J.,  bavlng  presided  In  the  chancery 
court,  was  disqualified,  and  did  not  partici- 
I>ate  herein. 


STATE  V.  DUIiANBT. 
(Supreme  Court  of  Arkansas.     June  29,  1906.) 

1.  Cbihikai,  Law— Appeal  bt  Stats— Stat- 

T7T0BT   PbOVISIONB. 

Under  the  express  provisioDS  of  Kirby's 
Dig.  §§  2602-2604,  the  prosecuting;  attorney 
shall  pray  an  appeal  where  it  is  desired  by  the 
state,  and  tbe  clerk  shall  make  out  a  transcript 
of  the  record  and  transmit  it  to  the  Attorney 
General,  who,  on  inspecting  the  record,  if  satis- 
fied that  error  has  been  committed  to  the  prej- 
udice of  the  state,  and  upon  which  it  is  im- 
portant to  tbe  correct  and  uniform  administra- 
tion of  the  criminal  law  that  the  Supreme  Court 
should  decide,  may  lodge  the  transcript  in  the 
office  of  the  clerk  of  the  Supreme  Court  and 
take  tbe  appeal,  but  a  judgment  in  favor  of  a 
defendant  which  operates  as  a  bar  to  further 
prosecution  would  not  be  reversed  by  tbe  Su- 
preme Court,  even  though  error  was  committed 
in  the  trial  to  the  prejudice  of  the  state. 

2.  Bbibebt  —  Evidence  —  Admissibility  — 
Pbosecution  pob  Being  Accessoby  to 
Bbibe. 

Where  certain  evidence  would  be  competent 
in  a  prosecution  for  bribery,  it  would  also  be 
competent  in  a  prosecution  for  being  accessory 
to  tbe  bribing  of  the  person  accused,  since  there 
is  no  distinction  in  principle  between  tbe  two 


8.  Cbiminal  Law  —  Evidkwce— Similar  Acts 

AND    TBANSACTIONS. 

In  a  prosecution  of  a  member  of  the  Legis- 
lature for  being  accessory  to  the  bribing  of  him- 
self, testimony  of  a  witness  fbat  defendant  was 
made  chairman  of  the  Railroad  Committee  of 
the  bouse  through  his  influence,  and  that  be 
paid  defendant  $1,000  to  do  his  will  in  regard 
to  railroad  matters,  and  that  there  was  a  gen- 
eral agreement  between  him  and  defendant  as 
to  other  matters  in  which  be  was  interested 
and  in  which  defendant  agreed  to  do  bis  will, 
and  that  money  was  to  be  put  up  to  influence 
legislative  action  on  tbe  bill  in  connection  with 
which  tbe  bribery  was  charged,  in  which  bill 
witness  was  interested,  and  which  bill  was  of 
the  character  covered  by  the  general  agreement 
between  the  parties,  but  that  witness  was  absent 
when  the  bill  came  up,  which  was  the  reason 
that  he  did  not  personally  give  the  money  to 
the  defendant,  was  admissible  to  show  that  tbe 
crime  charged  was  within  the  scope  of  the  pur- 
pose for  which  defendant  and  witness  had  con- 
spired, and  to  explain  and  corroborate  other  tes- 
timony which  bore  directly  upon  tbe  commis- 
sion of  tbe  crime  charged,  though  the  state 
could  not  connect  tbe  witness  and  defendant 
with  tbe  particular  bill  concerning  which  tbe 
bribery  was  charged,  other  than  through  the 
general  scheme  suggested  by  the  agreement  be- 
tween them,  which  agreement  was  entered  into 
at  tbe  beginning  of  the  legislative  session  and 
before  tbe  bill  to  which  the  bribery  related  was 
introduced. 
4.  Same. 

Though  the  general  rule  is  that  evidence  of 
other  crimes  or  offenses  is  inadmissible  against 
a  defendant  charged  with  a  particnlar  crime, 
evidence    of    offenses    or    acts    similar    to    the 


one  charged  in  an  indictment  is  competent  fc 
tbe  purpose  of  showing  knowledge.  Intent,  _  a 
design,  and  such  principle  is  not  an  exceptio 
to  tbe  {general  rule,  since  it  is  not  proof  c 
other  crimes  as  crimes  that  Is  permitted,  bu 
merely  evidence  of  other  acts  which  are  froE 
their  nature  competent  as  showing  knowledge 
intent,  or  design,  although  they  may  be  crimen: 
and  tbe  fact  that  such  evidence  shows  tba. 
defendant  was  guilty  of  another  crime,  does  no 
prevent  it  being  admissible  when  otherwise  i 
would  be  competent  on  tbe  issue  being  tried. 

Appeal  from  Circuit  Court,  Pulaski  Cotm 
ty;  Robt  J.  Lea,  Judge. 

A.  D.  Dulaney  was  acquitted  of  being  ac 
accessory  to  the  crime  of  bribery,  and  tli* 
state  appeals,  desiring  a  review  of  a  ruling 
of  the  trial  court  sustaining  an  objection  tc 
certain  testimony  offered  by  the  prosecution. 
Ruling  held  error. 

A.  D.  Dnlaney  was  the  Representative  of 
Little  River  county  in  tbe  General  Assembly 
of  1005.  He  was  indicted  by  the  grand  Jury 
of  Pulaski  county  on  a  cbai^  of  belngr  an 
accessory  to  the  crime  of  bribery,  committed 
by  one  A.  J.  Klser  giving  the  said  Dulaney 
tbe  sum  of  $200  to  corruptly  infiuence  Ms 
vote  on  a  bill  pending  In  the  House  of  Repre- 
sentatives, entitled,  "An  act  requiring  long 
distance  telephone  companies  to  permit  phys- 
ical connection  with  local  telephone  companies* 
and  for  other  purposes."  On  the  trial  tlie 
defendant  was   acquitted. 

Tbe  issues  in  the  case  were  these:  Tbe 
state  Introduced  evidence  tending  to  prove 
that  Klser  was  Interested  in  the  defeat  of  tbe 
bill  named  In  tbe  Indictment,  and  that  King 
and  Ritchie  were  interested  In  Its  passage : 
that  Dulaney  undertook  to  manage  tbe  bill 
In  behalf  of  King  and  Ritchie  on  tbe  floor  of 
the  House,  and  that  be  voted  for  a  suspen- 
sion of  tbe  rules  in  order  that  the  bill  might 
be  considered;  that  the  rules  were  suspend- 
ed and  the  bill  read  a  second  time  and  re- 
ferred to  tbe  railroad  committee,  of  which 
Dulaney  was  chairman;  that  after  support- 
ing tbe  bill  for  some  time,  be,  in  a  veiled 
way,  made  a  demand  for  money,  which  was 
refused,  and  that  soon  thereafter  he  announc- 
ed to  King  that  be  could  no  longer  continue 
to  handle  tbe  bill  on  the  fioor  of  the  House, 
as  be  was  deluged  with  communications  from 
his  constituency  opposing  the  bill,  and  tbat 
he  thereafter  opposed  the  bill  and  voted 
against  it;  tbat  after  tbe  bill  was  defeated, 
be  received  from  Klser  a  draft  for  $200, 
transmitted  to  him  through  Powell,  a  friend 
of  Kiser's,  manager  of  a  telephone  system 
and  likewise  Interested  with  Klser  in  tbe  de- 
feat of  the  bill  in  question ;  the  letter  trans- 
mitting said  draft  Indicated  upon  its  face 
tbat  the  amount  was  In  payment  of  some  real 
estate;  and  it  was  shown  that  the  property 
was  four  lots  In  tbe  town  of  Wilton;  tbat 
said  lots  were  worth  $12.50  to  $15  each,  or  a 
total  of  $50  to  $60;  that  they  were  owned  by 
a  brother  of  defendant,  and  that  no  deed 
had  appeared  of  record  for  the  same  con- 
veying them  to  Klser,  and  that  Klaer  made 
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admiaeioiis  of  bavlng  paid  said  sum  to  tbe 
defendant  on  accmnnt  of  said  bill.  On  tbe 
other  band,  the  defendant  Introduced  eTl- 
deuce  tendins  to  prove  tbat  be  was  at  all 
tLcieE  ommsed  to  tbe  bill,  and  merely  voted 
for  a  BDspensIon  of  tbe  rules  as  a  courtesy 
to  tbe  friends  of  tbe  bUl  In  order  tbat  It 
sUght  be  considered  on  Its  merits;  tbat  bis 
c4>posttlon  was  known  at  tbe  time  be  voted 
f^r  tbis  snspenslon  of  tbe  rules;  that  be  bad 
made  no  iRt>posltion,  veiled  or  otberwise,  to 
King  or  Rlcble  or  any  one  else  for  money  to 
support  the  bin,  and  tbat  be  did  not  receive 
any  mon^  for  his  opposition  to  It ;  tbat  tbe 
$300  received  from  Klser  was  a  business 
transaction  not  related  to  any  of  bis  official 
teUcs,  and  tbat  the  lots  sold  to  Klaer  were 
vortb  tbe  price  tbat  be  paid,  or  more;  tbat 
tbe  deed  to  them  had  been  executed  by  bis 
btotber  and  delivered  to  Klser,  and  tbat  be 
was  representing  bis  brother  In  this  sale  to 
Klser;  and  also  Introduced  evidence  tending 
to  show  that  two  of  the  principal  witnesses 
for  the  state  were  not  men  of  good  reputation 
for  truth  and  morality  (on  tbe  otber  band, 
tbe  state  in  rebuttal  offered  testimony  tbat 
tbey  were  men  of  good  reputation  In  tbese 
reelects);  be  also  introduced  testimony  con- 
tradicting dliferent  witnesses  for  tbe  state 
qicdi  many  material  matters. 

Tlie  sute  proved  by  T.  L  Ooz  tbat  be 
represented  varlons  corporations  and  corpo- 
rate interests  in  connection  with  tbe  Oeneral 
Aasembly  of  1906;    tbat  be  kept  bis  clients 
adrised  of   legislation  pending  and  bills  In- 
troduced and  bills  passed,  and  tbat  be  used 
Booey  on  bills  for  tbe  purpose  of  influencing 
legislation  ttaereup<«,  and  represented  corpo- 
nte  interests  In  that  capacity;  that  be  was 
Mqoainted    with  Dulaney,   wbo  was   chair- 
nan  of  tbe  railroad  committee  In  the  House. 
Tbe  state  offered  to  prove  by  said  witness 
tint  be  had  had  IHiIaney  api)olnted  cbair- 
aan  of  tlie  railroad  committee ;    "tbat  Du- 
jsaey  then  came  to  blm,  and  they  bad  a  meet- 
3ig  In  bis   room   In  wbicb  Dulaney  wanted 
to  see  whether  arrangements  could  be  made 
tboat  tbe  amoant  of  money  be  could  get  on 
Ttrions  matters  that  would  come  before  the 
«aounittee  In  which  Cox  was  Interested  for 
Oe  various   corporations,   tbat  they  finally 
altered    Into     this    agreement:     Tbat    tbe 
uooant  would   not  be  fixed  except  on  the 
ollroad.     In   that  they  agreed  upon  |1,000, 
ud  that  was   paid  to  him;    that  thereupon 
u  agreement — his  general    agreement — was 
^t  soeta  other  matters,  and  bills  tbat  came 
before  tbat  committee  in  which  Cox  was  in- 
Krerted,  or  any  corporation  he  represented 
»«  Interested,    that   Dulaney   should    take 
■wey  on  tliem  as  a  bribe  for  doing  his  will 
-That  was  wanted  done  by  Cox;    that  be 
W  take  It  In  pnrsuance  of  that;    that  be 
took  money  on  some  other  measures  In  pur- 
Kiace  of  this  general  agreement;   tbat  Cox 
nt  Interested   In    **>'»   telephone  bill;    tbat 
l^yt^^t  np   to  defeat  the  bill.'    Tbe 
2^^   tta^t  i^   wonld  not  admit  this 


testimony  unless  the  state  could  show  there 
was  an  agreement  concerning  the  particular 
bUl  Tbe  prosecuting  attorney  then  stated 
more  fully  bis  offer  as  follows:  "We  cannot 
prove  by  Cox  tbat  on  this  particular  bill  be 
gave  m<Miey  to  Dulaney,  but  Cox  explains 
that  by  tbe  fact  tbat  be  was  out  of  the  city 
at  tbe  time  this  bill  came  up,  and  tbat  be 
was  not  here  at  tbe  time  It  was  pending  In 
the  House.  We  caimot  show  tbat  tbis  par- 
ticular bin  was  ever  mentioned  in  any  con- 
versation bad  between  Cox  and  the  defend- 
ant, other  than  It  was  understood  tbat  tbe 
defendant  should  look  after  all  bills  In  wblcta 
Cox  was  interested.  Tbis  agreement  and  un- 
derstanding was  had  at  tbe  beginning  of  tbe 
session  of  1905  and  before  this  telephone  bill 
was  Introduced  In  the  Senate.  By  the  Co\irt: 
Can  you  show  tbat  the  defendant  knew  tbat 
Cox  was  Interested  in  the  defeat  of  this  tel- 
ephone bill— Senate  Bill  No.  2157  By  liewls 
Rhoton,  Prosecuting  Attorney:  No,  sir;  we 
cannot  show  that  We  can  only  show  tbe 
genera]  agreement  and  understanding  as  I 
bave  before  stated."  The  court  sustained  the 
objection  to  this  testimony,  and  the  state 
excepted,  and  It  Is  the  ruling  of  the  court 
thereupon  that  the  state  desires  a  review  by 
this  court 

Wm.  F.  Klrby,  Atty.  Oen.,  and  Daniel  Tay- 
lor, Asst  Atty  Gen.,  for  the  State.  W.  h. 
Terry  and  Murphy,  Coleman  &  LiewlB,  for 
appellee. 

HILL,  O.  J.  (after  stating  tbe  facts  as 
above).  Where  an  appeal  on  behalf  of  the 
state  is  desired,  the  statute  provides  that 
the  prosecuting  attorney  shall  pray  tbe  ap- 
peal, and  the  clerk  shall  make  out  a  tran- 
script of  the  record  and  transmit  it  to  the 
Attorney  General.  If  the  Attorney  General, 
on  inspecting  tbe  record.  Is  satisfied  tbat 
error  has  been  committed  to  the  prejudice 
of  tbe  state,  and  upon  which  It  is  Important 
to  the  correct  and  uniform  administration 
of  the  criminal  law,  that  the  Supreme  Court 
should  decide,  he  may  lodge  the  transcript 
In  the  clerk's  office  of  the  Supreme  Court 
and  take  tbe  appeal.  But  a  judgment  In 
favor  of  a  defendant  which  operates  as  a 
bar  to  further  prosecution  shall  not  be  re- 
versed by  tbe  Supreme  Court,  even  though 
error  was  committed  In  tbe  trial  to  tbe  prej- 
udice of  tbe  statei  Sections  2002,  2003,  2604, 
Klrby's  Dig.  This  Is  a  method  afforded 
tbe  law  officers  of  tbe  state  to  take  the  opin- 
ion of  the  Supreme  Court  upon  questions 
which  they  consider  Important  to  the  correct 
and  uniform  administration  of  the  criminal 
law. 

The  court  Is  met  with  an  objection  to  a 
consideration  of  tbe  otber  qnestions  involved 
by  tbe  Insistence  that  tbe  indictment  cannot 
be  sustained  as  it  charges  Dulaney  with 
being  an  accessory  to  a  bribery  of  himself, 
tbe  bribery  committed  by  Klser,  instead  of 
accusing  blm  of  being  guilty  of  tbe  crime 
of  bribery.    Tbe  reason  for  tbe  form  of  tbe 
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Indictment  Is  neither  apparent  nor  Important 
on  this  appeal.  The  gist  of  the  charge  is 
that  Dulany  was  an  accessory  to  Klser  brib- 
ing bim;  and  the  testimony  wbidi  was  offer- 
ed by  the  state  and  rejected  by  the  court, 
wbidi  ruling  the  state  has  asked  the  court 
to  review,  would  be  competent  under  this 
indictment  if  competent  under  an  indictment 
charging  bribery  and  the  sufficiency  of  the 
indictment  is  not  a  question  now.  Such  evi- 
dence has  been  admitted  by  other  courts  In 
a  case  of  soliciting  a  bribe  (HIgglns  v.  State, 
157  Ind.  67,  60  K.  E.  685),  and  in  attempting 
to  corrupt  a  juror  (State  y.  Williams,  136 
Mo.  293,  38  S.  W.  75),  and  no  distinction  In 
principle  can  be  discerned  between  such  cases 
and  one  where  the  charge  is  being  an  acces- 
sory to  bribery  of  the  defendant  himself. 

The  testimony  of  Cox,  which  the  state  of- 
fered and  whidi  the  court  refused  to  admit, 
would  bare  proved.  If  the  Jury  bad  believed 
it,  that  I>ulaney  held  the  position  of  chair- 
man of  the  railroad  committee  through 
Cox's  Influence;  and  that  he  had  an  agree- 
ment with  Dulaney  to  pay  him  |1,000,  and 
did  pay  him  that  sum,  to  do  Cox's  will  In 
regard  to  railroad  matters,  and  that  the 
general  agreement  also  Included  other  mat- 
ters, which  were  any  bills  that  came  before 
that  committee  In  which  Cox  was  interested, 
or  In  which  corporations  that  he  represented 
were  Interested;  that  Dulaney  was  to  take 
money  on  them  as  a  bribe  for  doing  his  will; 
that  he  did  take  it  In  regard  to  railroad 
legislation  and  on  some  other  measures  in 
ptirsuance  of  the  general  agreement  to  do 
Cox's  will,  and  that  mcmey  was  put  up  to 
defeat  this  bill  and  Cox  was  interested  In  It, 
bnt  Cox  was  absent  when  the  bill  came  up, 
which  was  the  reason  that  he  did  not  person- 
ally give  the  money  to  Dulaney  upon  it; 
but  the  state  could  not  connect  Cox  and  the 
defendant  regarding  this  particular  bill  other 
than  through  the  general  scheme  above  stat- 
ed, which  scheme  was  entered  into  at  the 
beginning  of  the  session  and  before  the  tele- 
phone bill  was  introduced.  Was  this  testi- 
mony of  Cox's  comi>etent? 

The  principle  of  evidence  that  offenses  or 
acts  similar  to  the  one  charged  may  be  com- 
petent for  the  purpose  of  showing  knowledge, 
intent,  or  design  is  as  thoroughly  established 
as  the  general  proposition  that  other  crimes 
or  offenses  cannot  be  shown  In  evidence 
against  a  defendant  charged  with  a  particu- 
lar crime.  While  the  principle  Is  usually 
spoken  of  as  being  an  exception  to  the  gen- 
eral rule,  yet,  as  a  matter  of  fact.  It  is  not 
an  exception;  for  it  Is  not  proof  of  other 
crimes  as  crimes,  but  merely  evidence  of 
other  acts  which  are  from  their  nature  com- 
petent as  showing  knowledge,  intent,  or  de- 
sign, although  they  may  be  crimes,  which 
Is  admitted.  In  otber  words,  the  fact  that 
evidmce  shows  the  defendant  was  guilty  of 
another  crime  does  not  prevent  it  being  ad- 
missible when  otherwise  it  would  be  compe- 
tent on  the  Issue  under  trlaL    Higgina  t. 


State,  157  Inil  57,  60  N.  v..  685;  1  WIgmore 
on  Evidence,  {  SOO.  This  court  has  applied 
the  principle  tinder  discussion  in  Howard 
v.  State,  72  Ark.  586,  82  8.  W,  196;  John- 
son V.  State,  75  Ark.  427,  88  S.  W.  905; 
Woodward  v.  State,  84  Ark.  119,  104  S.  W. 
1109. 

The  Court  of  Appeals  in  New  York  stated 
the  principle  as  follows:  "Generally  speak- 
ing, evidence  of  otber  crimes  is  competent 
to  prove  the  spedflc  crime  charged  when  It 
tends  to  establish  (1)  motive;  (2)  Intent; 
(3)  the  absence  of  mistake  or  accident;  (4)  a 
common  scheme  or  plan  embracing  the  com- 
mission of  two  or  more  crimes  so  related  to 
each  other  that  proof  of  one  tends  to  estab- 
lish the  others;  (5)  the  Identity  of  the  person 
charged  with  the  commission  of  the  crime 
on  trial."  And  in  discussing  the  fourth 
ground  above  enumerated,  it  says:  "Fourth. 
As  to  a  common  plan  or  scheme,  It  sometimes 
happens  that  two  or  more  crimes  are  com- 
mitted by  the  same  person  in  pursuance  of 
a  single  design,  or  under  circumstances  which 
render  it  impossible  to  prove  one  without 
proving  all.  To  bring  a  case  within  this 
exception  to  the  general  rule  which  excludes 
proof  of  extraneous  crimes,  there  must  be 
evidence  of  system  between  the  offense  on 
trial  and  the  one  sought  to  be  introduced. 
They  must  be  connected  as  parts  of  a  general 
and  composite  plan  or  scheme,  or  they  must 
be  BO  related  to  each  other  as  to  show  a 
conmion  motive  or  intent  running  through 
both."  People  v.  Molineaux,  168  N.  Y.  264, 
61  N.  E.  286,  62  L.  R.  A.  193.  Mr.  WIgmore, 
In  speaking  of  the  admissibility  of  such  evi- 
dence in  charges  of  bribery,  says:  "On  a 
charge  of  bribery,  any  of  the  three  general 
principles — ^knowledge.  Intent,  and  design — 
may  come  into  play.  To  show  knowledge  of 
the  nature  of  the  transaction,  a  former  trans- 
action of  the  sort  may  serve,  as  Indicating  an 
understanding  of  the  particular  transaction. 
To  show  Intent,  another  transaction  of  the 
sort  may  serve  to  negative  good  faith.  To 
show  a  general  design,  a  former  attempt 
towards  the  same  general  end  may  be  signlS- 
cant"  1  WIgmore  on  Evidence,  i  343.  m 
the  notes  to  this  section  may  be  found  a 
review  of  the  authorities;  and  it  Is  found 
that  they  are  not  uniform  in  sustaining  the 
principles  announced  by  Mr.  Wigmore,  and 
he  Indulges  in  some  caustic  criticism  of  the 
courts  that  take  views  opposed  to  his  state- 
ment of  the  correct  principle. 

The  best  thought  on  the  subject  seems  to 
be  with  Mr.  Wigmore,  and  is  found  applied 
in  the  following  bribery  cases:  Outhrie  v. 
State,  16  Neb.  667,  21  N.  W.  465;  Eigglns 
V.  State,  157  Ind.  67,  60  N.  B.  686;  State 
V.  Schnettier,  181  Mo.  173,  79  S.  W.  1123. 
The  last  case  is  ezpecially  nertinent  here. 
Schnettier  was  on  trial  charged  with  accept- 
ing a  bribe  when  a  member  of  the  House 
of  Delegates  In  the  city  of  SL  Louis,  in  re- 
gard to  a  certain  bill  authorizing  a  corpora- 
tion to  construct,  maintain  and  operate  a 
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^^ote.^1,0^^^^  *>^  certain  rtreete 
*^tu.^^^i^*^«  *^  ««ld  city.  Bvl- 
^^^^^  ***  «l»ow  -that  a  "wmblne," 
•i»C^?^i^^\'**''™«^  t»y  members  of 
«*^C  fvJ^  t?**^*  ***  corruptly  control 
Jetton.  Over  X\^^  objection  of  tli  defend- 

»?SIH*^'I**^^'^™"*«**   *«   prove  that  the 

a^mUnt  had    received      ;&2.500     as   a   bribe 

toMuahSmto  cast  his  oflacial  vote  In  favor 

tfibUlprevloTisly   i>encllnK  t»oirore  the  House 

rf  Delegates   affecting     the      lighting  of   the 

ptblic  streets  o*    St.    I^ouia a     separate  and 

distinct  measTire  from  the  one  concerning 
Thich  he  was  charged  -with  1>rlbery.  The 
snirt  said:  "The  authorities  all  hold  that 
M «  general  rule  the  state  cannot  prove 
ipinst  a  defendant  the  conanaission  of  offenses 
other  than  tbe  one  charged  and  for  which 
le  is  upon  trial;  l>at^  an.  exception  exists 
fith  respect  to  this  rnle  ^svhere  tbe  collateral 
ohoe  Is  bronsbt  into  a  cozoxnoa  system,  a  sys- 
tem of  mntally  depen.dent  crimes,  or  Is  link- 
ed to  the  crime  \ind.er  trial  as  to  show  that 
It  is  part  ot  the  Bame  scheme  or  understand- 
ing. 01  in  some  -^vay  have  some  logical  con- 
nectlon  wltb  the  crime  charged." 

Applying  the  above-announced  principle  to 
tlie  facts  of  the    caae.    the   conrt  then  said: 
"It  apipears  from  the  evidence  that  about  the 
tiine  of   the   organization    of   the  House  of 
Dtiegates    a    combination    -was   entered  Into 
between  vacioas   ixiexnl>ers   of  that  body,  In- 
ciaUng   the    defendant,    for    the  purpose  of 
controUing    legislation     by     tbe   members   of 
the  combine  demanding  and  receiving  money 
cntisldiexation   for    the    passage  or  defeat  of 
csxXain  bills  -which   might  be  brought  before 
^hena,  to  be  paid  by  the  individuals,  corpora- 
tSons,  or  parties  Interested  therein,  and  that 
defendant   did    In    fact    receive  the  sum   of 
<a,30O  on  account  of    his   YOte  on  the  light- 
ing deal.     Tbis    arrangement  was  not  only 
with  respect  to  the   ligbtlng  deal  In  which 
be  received   $2,50O    for   bla  vote,  bat  it  ap- 
plied to  all  otber  matters  of  a  similar  charac- 
ter wtiicb  might   come  before  the  House  of 
De-legates,    and    was,    tberefore,  part  of  the 
saxne  scheme,  or  arrangement,  and  logically 
connected   with    the    charge  In  the  Informa- 
tion, hence  formed  an  exception  to  the  gen- 
eral role,   and    the   facts  in  respect  thereto 
were  admissible  In  evidence  for  the  purpose. 
of  showing  tbat  the  crime  charged  was  with- 
in tbe   scope   of    the  purpose  of  which  the 
conspirators   were    banded  together,   and  to 
explain     and     corroborate    other    testimony 
whidi  bore  directly  upon  the  commission  of 
tbe  crfme  cbarged." 

The  bill  mentioned  in  this  indictment  was 
before  tbe  committee  of  which  defendant  was 
cbalrman.  The  evidence  offered  tended  to 
prove  that  all  bills  affecUng.  corporaUons 
which  were  referred  to  tbe  committee  of 
wbicb  be  was  chairman  should  be  looked 
after  by  bim  In  the  Interest  of  his  corrupt 
ceneral  agreement  viritb  Cox.  where  Cox  was 
Interested,    and    tbat  C!ox  was  interested  In 

il2  S.^«^.— 11 


this  bill,  while  It  is  not  offered  to  be  si 
that  Dulaney  knew  Cox  was  luterestc 
tbis  particular  bill,  yet  the  bill  was  of 
character  tbat  was  covered  by  bis  ge 
agreement  with  Cox,  and  It  was  a  part  0 
same  scheme  and  arrangement,  and  logl 
connected  with  the  matters  covered  li 
general  agreement.  A  perusal  of  the 
dence  In  the  case  shows  tbat  bad  the  si 
witnesses  been  believed,  the  Jury  would 
been  authorized  to  convict;  and.  on  the  < 
hand,  had  the  defendant's  witnesses 
believed,  the  defendant  was  fully  exonei 
of  the  charge  against  blm,  and  the 
warranted  In  believing  the  charge  ag 
him  an  effort  to  ruin  him  by  his  personal 
political  enemies.  In  view  of  such 
of  the  evidence,  It  was  manifestly  im[K>: 
that  proper  corroborating  evidence  of  e 
side  be  not  excluded.  The  evidence  1 
ed  was  admissible  for  the  purpose  of  sbo 
tbat  the  crime  charged  was  within  the  i 
of  the  purpose  for  which  it  was  allegec 
defendant  and  Cox  had  conspired,  an 
explain  and  corroborate  other  testii 
which  bore  directly  upon  the  commissic 
the  crime  charged;  which  testimony  d 
be  meaningless  unless  pointedly  explt 
by  this  general  corrupt  agreement  to  v 
It  was  alleged  this  defendant  was  a  part 
It  is  therefore  the  opinion  of  the  1 
that  the  circuit  court  erred  in  not  adml 
the  offered  evidence. 


JACKSON  et  al.  v.  BECKTOLD  PRINT 
&  BOOK  MFG.  CO.  et  al. 

(Supreme  Court  of  Arkansas.    June  16,  1 

1.  jDDOltENl^DECBEK— ENTBT   IN   VACAT 

Proof. 

That  a  decree  was  erroneously  enteri 
vacation  may  be  established  by  evidence  ali 

2.  Same— Vauditt. 

A  decree  in  chancery  entered  in  vac 
as  of  tbe  term  prior  to  the  date  when  the 
was  submitted,  pureuant  to  an  understai 
with  some  of  the  defendants,  was  void. 

[Ed.  Note. — For  cases  In  point,  see  Cent, 
vol.  30,  Judgment,  { 14^.] 

8.  EQurrr— Lachbs. 

Equity,  in  the  exercise  of  its  own  inh 
powers,  may  refuse  relief  sought,  after  i 
and  unexplained  delay,  where  injustice  \ 
be  done  in  tbe  particular  case  by  grantiD; 
relief  asked. 

[Ed.  Note.— For  cases  In  point,  see  Cent 
vol.  10,  Equity,  IS  212-214.] 

4.  Judoment—Decbeb— Vacation— Laohi 

Equity  will  not  set  aside  a  foreclosui 
cree,  otherwise  valid,  because  entered  in 
tion,  where  complainants  with  knowledf 
their  rights  delayed  to  apply  for  relief  for  n 
five  years,  and  until  after  the  land  sold  1 
the  decree  had  been  purchased  by  others 
had  been  given  possession  and  had  cleared 
quantities  of  the  timber  therefrom,  change 
fences,  etc 

[Eid.  Note. — For  cases  in  point,  see  Cent, 
vol.  30,  Judgment,  %%  863-866.] 
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5.  OUBTEST— Equitable  Estates— Equitt  of 

Redemption. 

A  husband  has  cnrteey  in  trust  as  well 
as  in  legal  estates  and  in  an  equity  of  redemp- 
tion in  mortgaged  premises. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Curtesy,  |  21.] 

Appeal  from  Clay  Chancery  Court;  Ed- 
ward D.  Robertson,  Chancellor. 

Action  by  George  M.  Jackson  and  others 
against  the  Becktold  Printing  &  Book  Manu- 
facturing Company  and  others.  Decree  for 
defendants,  and  complainants  appeal.  Af- 
.  firmed. 

The  present  suit  filed  on  the  11th  day  of 
August,  1902,  by  appellants,  the  husband  and 
children  of  the  late  Fannie  C.  Jackson  against 
appellees  was  brought  to  set  aside  a  decree 
of  the  circuit  court  sitting  in  chancery  pur- 
porting to  have  been  rendered  at  the  January 
term,  1897,  of  the  court,  but  alleged  to  have 
been  rendered  and  entered  of  record  in  vaca- 
tion in  July,  1897,  and  to  redeem  certain 
lands  ordered  sold  by  said  decree,  and  for  an 
accounting  of  the  mortgage  debt,  rents,  prof- 
its, and  waste.  Fannie  C.  Jackson  in  her 
lifetime  was  the  owner  of  the  premises  re- 
ferred to,  and  in  March,  1892,  she  execnted 
a  mortgage  thereon  to  W.  G.  Bryan,  which  he, 
in  October,  1895,  assigned  to  W.  B.  Becktold 
&  Co.,  a  partnership.  On  the  20th  day  of 
April,  1896,  Becktold  &  Co.  brought  suit  to 
foreclose  said  mortgage  and  made  said  Fan- 
nie C.  Jackson  and  W.  G.  Bryan  parties  de- 
fendant thereto.  In  May,  1896,  Fannie  C. 
Jackson  departed  this  life,  Intestate,  leaving 
her  surviving  George  M.  Jackson,  Sr.,  her 
husband,  and  the  remaining  plaintiffs  and 
appellants  in  the  present  suit  as  their  chil- 
dren and  her  sole  heirs  at  law.  On  the  16th 
day  of  July,  1896,  Becktold  &  Co.  commenced 
a  new  suit  to  foreclose  the  mortgage  above 
mentioned,  in  which  all  the  appellants  ex- 
cept George  M.  Jackson,  Sr.,  were  made  de- 
fendants. In  January,  1897,  the  appellee, 
Becktold  Printing  &  Book  Manufacturing 
Company,  hereafter  called  "Becktold  Com- 
pany" a  corporation,  was  by  order  of  the 
court,  on  its  own  application  and  on  the  ap- 
plication of  BeCktoId  &  Co.,  subetitnted  as 
plaintiff  In  that  foreclosure  proceeding  by 
reason  of  the  fact  that  Becktold  &  Co.  had, 
pending  the  action,  assigned  the  mortgage  to 
the  corporation.  There  was  entered  upon  the 
records  of  said  court  a  Jndgment  and  decree 
Ending  that  there  was  due  upon  the  mortgage 
the  sum  of  $5,525,  and  directing  a  sale  of  the 
premises  for  the  payment  thereof.  The  rec- 
ords of  the  court  show  that  this  decree  was 
rendered  and  entered  of  record  during  the 
January  term,  1897.  Pursuant  to  the  direc- 
tions of  the  decree,  the  lands  were  advertised 
for  sale  by  the  commissioner  of  the  court, 
and  on  the  day  of  sale  were  struck  off  to  the 
appellee,  Becktold  Company.  The  sale  was 
reported  to  the  court,  and  duly  confirmed  at 
the  next  term  thereof.  A  deed  was  execnted 
by  the  commissioner  to  said  Becktold  Com- 


pany, wlUcb  was  approved  by  the  court. 
Thereupon  the  said  Becktold  Company  enter- 
ed Into  possession  of  said  lands.  The  com- 
plaint alleges  that  it  went  into  possession  of 
all  84id  lands  about  the  1st  day  of  January, 
189a  On  the  7th  day  of  February,  1898,  the 
Becktold  Company  by  its  deed  duly  recorded 
conveyed  a  part  of  these  lands  to  B.  B.  Blffle. 
Thereafter  and  before  the  institution  of  this 
suit,  Blffle  conveyed  a  part  of  the  lands  so 
purchased  by  him  to  other  appellees  herein. 
The  Becktold  Company,  also,  by  direct  con- 
veyances, duly  recorded,  conveyed  a  part  of 
the  lands  to  other  appellees  herein.  The 
record  does  not  disclose  whether  any  of  the 
lands  are  now  owned  by  the  Becktold  Com- 
pany, nor  does  it  contain  a  complete  descrip- 
tion of  the  lands  sold  to  Blffle.  It  only  shows 
the  date  of  the  sale  to  Blffle  and  contains  a 
description  of  the  lands  sold  by  Blffle  to  oth- 
er purchasers. 

The  testimony  in  this  case  shows  that  the 
foreclosure  suit  was  not  heard  and  determin- 
ed at  the  January  term,  1897,  of  the  court, 
but  that  the  case  was  taken  under  advise- 
ment until  after  the  adjournment  of  the 
court,  and  it  was  agreed  by  the  parties  to 
the  suit  that  the  findings  of  the  Judge  should 
be  made  in  vacation,  and  the  result  emtx>died 
in  a  decree  to  be  entered  of  record  as  if  in 
term  time.  Pursuant  to  this  understanding, 
the  Judge  of  the  court  decided  the  case,  in 
July,  1907,  In  vacation,  and  caused  a  decree 
to  be  prepared  In  accordance  with  bis  find- 
ings and  bad  the  same  entered  of  record  as 
if  the  proceedings  were  had  during  the  Janu- 
ary term,  1897,  of  the  court.  George  M. 
Jackson,  Sr.,  was  present  at  the  January 
term,  1897,  when  the  agreement  for  render- 
hig  and  entering  of  record  the  decree  in  vaca- 
tion was  made.  He  represented  the  defend- 
ants to  that*  suit  They  were  nonresidents 
and  not  present.  Maude  S.  Jackson  was  al- 
leged in  the  complaint  In  the  foreclosure  pro- 
ceedings to  be  a  minor,  and  a  guardian  ad 
litem  was  appointed  to  make  her  defence. 
His  answer  denies  that  she  was  at  that 
time  a  minor.  The  present  record  does  not 
disclose  whether  or  not  she  was  at  that  time 
a  minor,  nor  at  what  time,  she  reached  her 
majority,  but  she  sues  as  an  adult  in  tbe 
.  present  case.  George  M.  Jackson,  Sr.,  testi- 
fied that  he  objected  to  the  decree  rendered 
In  vacation  after  it  was  made,  and  told  tbe 
Becktold  Company  that  the  defendants  all 
of  whom  he  represented  would  not  be  bound 
by  the  decree.  No  objections  were  made  to 
the  confirmation  of  the  sale,  or  to  any  of  the 
subsequent  proceedings  in  the  case.  As  above 
stated  the  present  suit  was  Instituted  to  set 
aside  the  decree  rendered  in  the  foreclosure 
proceedings.  .  The  defendants  appellees  In 
this  court  filed  separate  answers  containing 
a  general  denial  of  tbe  allegations  of  tbe 
complaint  and  pleading  laches  and  estopi>el 
on  tbe  part  of  the  plaintiffs,  to  maintain 
their  action.    The  chancellor  found  as  a  fact 
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that  the  foreclosure  decree  was  in  Tacatlon 
of  the  conrt,  but  held  that  such  facts  could 
<:«'v  be  Khown  by  the  record  In  the  canse, 
and  therefore  dismissed  the  complaint,  ex- 
•■»pt  as  to  George  M.  Jackson,  Sr.,  for  want 
of  equity,  because  the  record  in  the  cause 
did  Dot  show  that  the  foreclosure  decree  was 
T-rtmonnccd  In  vacation.  The  conrt  also 
fcMiod  that  Greorge  M.  Jackson,  Sr.,  as  the 
husband  of  said  Fannie  C.  Jackson  had  an 
interest  in  ttae  lands,  and  was  not  bound  by 
rile  decree  rendered  in  the  foreclosure  pro- 
ceedings because  be  was  not  a  party  thereto, 
and  appointed  a  commissioner  to  state  an  ac- 
rvnrtt  between  him  and  the  JBecktoId  Com- 
rany.  This  decree  was  rendered  at  the 
Mardi  term,  1907,  of  the  court,  and  the  Beck- 
told  Company  excepted  to  that  part  of  the 
decree  which  held  that  6.  M.  Jackson,  Sr„ 
had  an  Interest  in  the  land,  and  prayed  an  ap- 
peal to  ttie  Supreme  Court,  which  was  grant- 
ed. In  October,  1907,  the  plalntifTs  In  the 
'oart  below  were  granted  an  appeal  by  the 
•H«rk  of  this  court 

J.  D.  Block  and  F.  H.  Sullivan  for  appel- 
kotsy  L.  Himter,  Moore  &  Spence,  and  J.  L. 
Bonslby,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  atrave). 
Tbe  eridence  In  this  case  shows  that  the  de- 
ert^  was  rendered  in  vacation.  The  chan-. 
vUor  so  found,  but  was  of  the  opinion  that 
<ach  fact  could  only  be  shown  by  the  record 
!3  the  cause,  and  therefore  excluded  from 
Xs  consideration  all  the  evidence  contained 
Ji  the  deposition  of  witnesses  showing  or 
'scdlng  to  show  that  the  decree  was  actual- 
'■7  rendered  in  vacation.  In  this  there  was 
■sTor.  The  precise  question  was  otherwise 
tosrmined  In  the  case  of  Biffle  v.  Jackson, 
Tl  Ark.  226,  72  S.  W.  560.  The  court  said: 
That  the  original  decree  was  rendered  in  va- 
■ation  is  abundantly  established  by  the  testi- 
3'My  both  of  witnesses  and  the  record,  since 
.:  is  sliowii  that  the  depositions  upon  which 
Tie  decree  Is  based  were  taken  after  the  ad- 
.*'3Qmment  of  the  court  at  which  the  decree 
[vrports  to  have  l>een  rendered."  It  was  held 
's  tlie  same  case  and  in  the  later  case  of 
Bo.mton  V.  Ashabranner.  75  Ark.  415,  88  S. 
W.  jCO.  3011.  91  S.  W.  20,  that  a  decree  In 
'Jiaiicery  rendered  In  vacation,  though  en- 
:<rr€d  on  the  judgment  record  In  a  blank  space 
>ft  for  the  purpose,  is  a  nullity.  This  is  the 
vaenl  rule  in  the  absence  of  statutory  pro- 
fi«ioM  providing  for  the  rendition  of  decrees 
it  vacation.  If  the  fact  of  its  rendition  In 
Tsratlon  conJd  not  be  shown  by  testimony 
lEd  could  only  be  shown  by  the  record,  we 
*va\d  have  tbe  anomalous  conditions  In  cases 
liV  the  present  one  of  a  decree  betog  a  nnl- 
•ty  and  of  the  parties  affected  by  It  being 
ieM  tbe  right  to  establish  that  fact 
is  the  case  of  Bobo  v.  State,  40  Ark.  224, 
Ciirf  Justice  EngJlBb  said:  "Courts  have  a 
iBtiiioiDg  power  over  their  records  not  af- 
;«ad  by  lapse  of  time.  Should  the  record 
inycase  be  I«»t   or   destroyed,  the  court 


whose  record  it  was,  possesses  the  imdoubt- 
ed  power,  at  any  time  afterwards,  to  make 
a  new  record.  In  doing  this  it  must  seek  in- 
formation by  the  aid  of  such  evidence  as 
may  be  within  reach  tending  to  show  tbe  na- 
ture and  existence  of  that  which  it  is  asked 
to  establish.  There  is  no  reason  why  the 
same  rule  should  not  apply  when,  Instead  of 
being  last,  the  record  was  never  made  up, 
or  was  so  made  .up  as  to  express  a  different 
Judgment  than  the  one  pronounced  by  the 
court.  Hence  the  general  rule  that  a  record 
may  be  amended,  not  only  by  the  Judge's 
notes,  but  also  by  other  satisfactory  evi- 
dence." This  rule  has  been  followed  ever 
since  by  this  conrt,  and  was  reiterated  In  the 
case  of  Ward  v.  Magness,  75  Ark.  12,  86  S. 
W.  822 

While  the  consideration  of  public  policy 
which  requires  that  a  record  shall  be  taken 
as  Importing  verity  yields  to  equities  which 
require  it  to  speak  the  truth,  it  does  so  only 
when  the  party  seeking  the  relief  Is  not  guilty 
of  laches.  State  v.  Hill,  50  Ark.  461,  8  S.  W. 
401.  Mr.  Freeman  In  his  work  on  Judg- 
ments, §  102,  says  that  the  rule  will  be  strict- 
ly applied,  and  that  any  laches  shown  against 
the  moving  party  will  prove  fatal  to  his  re- 
lief. This  court  has  held  that  the  writ  of 
certiorari  will  be  refused  when  the  party 
seeking  it  fails  to  show  that  he  has  proceed- 
ed with  due  expedition  after  discovering  that 
it  was  necessary  to  resort  to  It.  Black  v. 
Brinkley,  54  Ark.  372,  15  S.  W.  1030;  Lyons 
V.  Green,  08  Ark.  206,  56  S.  W.  1075.  The 
reason  of  the  rule  Is  based  upon  grounds  of 
public  policy,  and  the  doctrine  of  laches  is 
grounded  upon  the  same  principle.  Its  aim 
Is  the  discouragement,  for  the  peace  and  re- 
pose of  society,  of  stale  and  antiquated  de- 
mands. 18  Am.  &  Eng.  Ency.  of  Law.  The 
general  rule  of  the  doctrine  of  laches  as  stated 
by  Mr.  Justice  Harlan  has  been  quoted  with 
approval  by  this  court  In  the  case  of  Stur- 
divant  V.  Cook,  81  Ark.  284, 98  S.  W.  966.  He 
said:  "But  It  Is  now  well  settled  that  in- 
dependently of  any  limitation  prescribed  for 
the  guidance  of  courts  of  law,  equity  may, 
in  the  exercise  of  its  own  Inherent  powers, 
refuse  relief  where  It  Is  sought  after  undue 
and  unexplained  delay,  and  where  Injustice 
would  be  done  in  the  particular  case,  by 
granting  the  relief  asked."  . 

Appellants  contend  the  cases  of  Earle  Im- 
provement Co.  V.  Chatfleld,  81  Ark.  296,  99 
8.  W.  84,  and  of  Updcgraff  v.  Marked  Tree 
Lumber  Co.,  83  Ark.  160,  103  S.  W.  606,  are 
decisive  of  the  present  case.  In  the  former 
case,  the  following  language  is  used:  "In  the 
absence  of  some  Intervening  equity  calling 
for  application  of  the  doctrine  of  laches,  equi- 
ty by  analogy  follows  the  law  and  will  not 
divest  the  owner  of  title  by  lapse  of  time 
shorter  than  the  statutory  period  of  limita- 
tion." In  the  Updegraff  Case  the  court  said: 
"The  supervening  equities  referred  to  in  that 
case  imeaning  tbe  Earle  Case)  means  some 
element  of  estoppel  aside  from  the  mere  lapse 
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of  ttme,  payment  of  taxes  and  enhancement 
in  value."  It  will  be  observed  that  both 
these  cases  were  suits  to  quiet  title;  that 
the  lands  were  unimproved  and  nnlnclosed, 
and  therefore  under  the  statute  deemed  to 
be  in  the  possession  of  the  parties  who  paid 
the  taxes  and  against  whom  the  doctrine  of 
laches  was  sought  to  be  Invoked.  There  was 
no  element  of  estoppel  aside  from  the  mere 
lapse  of  time,  payment  of  taxes,  and  enhance- 
ment In  value  of  the  land. 

The  rule  as  applied  to  facts  similar  to  those 
in  the  present  case  is  aptly  stated  in  the  case 
of  Galllher  v.  Cadwell,  145  U.  S.  368.  12  Sup. 
Ct  873,  36  L.  Ed.  738,  and  approved  by  this 
court  in  the  case  of  Rhodes  v.  Cissel,  82  Arlc. 
371,  101  S.  W.  760.  It  is  as  follows:  "The 
cases  are  many  in  which  this  defense  (laches) 
has  been  Invoked  and  considered.  It  is  true 
that  by  reason  of  their  difTerences  of  fact 
no  one  case  becomes  an  exact  precedent  for 
another,  yet  a  uniform  principle  pervades 
them  all.  They  proceed  on  the  assumption 
that  the  party  to  whom  laches  Is  imputed 
has  knowledge  of  his  rights  and  an  ample 
opportunity  to  assert  them  in  the  proper 
forum;  that  by  reason  of  his  delay  the  ad- 
verse party  has  good  reason  to  believe  that 
the  alleged  rights  are  worthless  or  have  been 
abandoned,  and  that  because  of  the  changes 
in  conditions  or  relations  during  this  period 
of  delay  it  would  be  an  injustice  to  the  lat- 
ter to  permit  him  to  now  assert  them.  Now, 
the  doctrine  of  laches  in  courts  of  equity  is 
not  an  arbitrary  or  technical  doctrine.  When 
it  would  be  practically  unjust  to  give  a  rem- 
edy, either  because  the  party  has,  by  his  con- 
duct, done  that  which  might  fairly  be  regard- 
ed as  equivalent  to  a  waiver  of  It,  or  when, 
by  his  conduct  and  neglect,  he  has  though 
perhaps  not  waiving  that  remedy,  yet  put  the 
other  party  In  a  situation  in  which  it  would 
not  be  reasonable  to  place  htm  if  the  reme- 
dy were  afterwards  to  be  asserted,  in  either 
of  these  cases,  lapse  of  time  and  delay  are 
most  material.  But  in  every  case,  if  an  ar- 
gument against  relief,  which  otherwise  would 
be  Just,  Is  founded  upon  mere  delay,  the  va- 
lidity of  that  defense  must  be  tried  upon 
principles  substantially  equitable.  Two  cir- 
cumstances, always  Important  in  such  cases, 
are  the  length  of  the  delay  and  the  nature 
of  the  acta  done  during  the  Interval  which 
might  affect  either  party  and  cause  a  balance, 
of  Justice  or  injustice,  in  taking  the  one 
course  or  the  other,  so  far  as  relates  to  the 
remedy."  Hall  v.  Otterson,  52  N.  J.  Eq.  535, 
28  Atl.  912. 

In  the  present  case,  the  parties  Invoking 
the  doctrine  of  laches,  under  and  by  virtue 
of  the  decree  of  foreclosure,  now  sought  to 
be  annulled  became  the  purchasers  of  the 
lands,  and  were  placed  in  possession  of  them. 
They  have  sold  large  quantities  of  timber 
from  them,  changed  the  fences  on  the  cleared 
lands,  and  in  all  respects  used  them  as  own- 
ers by  purchase  under  a  valid  foreclosure  de- 
cree.   All  thes^  facts  were  known  to  appel- 


lants. George  Jackson,  Sr.,  employed  for  ap- 
pellants counsel  to  represent  them  in  the  fore- 
closure proceeding.  He  knew  that  their  coun- 
sel agreed  to  a  vacation  decree.  He  was  ad- 
vised that  this  decree  could  be  annulled,  but 
would  be  valid  unless  appellants  moved  in 
apt  time  to  set  it  aside.  No  effort  was  made 
to  oppose  the  confirmation  under  the  sale  or 
the  entry  Into  possession  by  the  purchasers 
by  virtue  of  the  deeds  executed  to  them  par- 
Buant  to  the  decree.  They  icnew  the  lands 
were  being  sold  oft  from  time  to  time;  for 
the  knowledge  of  George  Jackson,  Sr.,  must 
be  Imputed  to  them,  he  being  their  agent  in 
all  respects  concerning  the  lands.  They  made 
no  effort  to  settle  off  the  mortgage  debt,  or 
In  any  way  to  assert  any  rights  to  the  lauds. 
They  did  not  move  to  set  aside  the  decree 
until  nearly  five  years  after  it  was  rendered. 
They, do  not  claim  to  have  been  misled  by 
any  act  of  the  parties  to  the  suit,  no  accuse 
Is  given  for  the  delay,  which  may  be  attrib- 
utable to  their  own  culpable  negligence. 
These  facts  render  appellants  guilty  of  lacties 
in  not  sooner  moving  to  annul  the  foreclo- 
sure decree,  and  make  it  inequitable  to  di- 
vest the  numerous  purchasers  of  rights  whicli 
they  acquired  under  what  purported  on  its 
face  to  be  a  valid  decree,  and  which  they 
were  led  to  believe  appellants  had  acquiesced 
In  by  their  delay  and  negligence  in  moving 
to  have  it  annulled  and  set  aside. 

Appellees  insist  that  a  husband  does  not 
have  curtesy  in  the  equity  of  redemption  of 
the  lands  of  his  wife.  In  this,  they  are  in 
error.  It  is  now  fully  settled  in  equity  that 
the  husband  shall  have  curtesy  of  trust  as 
well  as  of  legal  estates  and  of  an  equity  of  re- 
demption. Davis  V.  Mason,  1  Pet.  (T7.  S.)  503, 
7  L.  Ed.  239;  Hart  v.  Chase,  46  Conn.  212; 
Robinson  v.  Lakeman,  28  Mo.  App.  135;  De- 
Camp  V.  Crane,  19  N.  J.  Eq.  166;  Jones  on 
Mortgages,  vol.  2,  {  1067.  "Where  a  woman, 
having  Issue,  dies  possessed'  of  an  equitable 
estate  In  land,  of  which  her  husband  holds 
the  legal  title,  the  husband  is  entitled  to  cur- 
tesy therein."  Ogden  v.  Ogden,  60  Ark.  70, 
28  S.  W.  796,  46  Am.  St  Rep.  161. 

The  decree  is  affirmed  for  the  reasons  giv- 
en In  this  opinion. 


Mcdonough  v.  william* 

(Supreme  Court  of  Arkansas.     May  18,   1908. 
On  Rehearing,  July  13,  1908.) 

1.  Fraud— Actions— Evidence  — Admissibilt 
ITT— Damages. 

In  an  action  for  fraud  and  deceit  in  the 
purchase  of  certain  shares  of  corporate  stock, 
evidence  of  the  value  of  the  physical  property 
of  the  corporation  is  admissible,  as  tending  to 
show  the  value  of  the  stock. 

2.  Appeai.  and  Erbob— Habvless  Ebbok— Re- 
jection OP  Testimont. 

In  an  action  for  fraud  and  deceit  In  the 
purchase  of  corporate  stock,  rejection  of  evi- 
dence tending  to  show  that  the  debts  of  the  cor- 
Iioration  equalled  or  exceeded  the  value  of  its 
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property  was  prejudicial,  notwithstanding  there 
Tss  other  similar  evidence,  where  the  witnesses 
as  to  SDch  facts  were  not  so  numerous  as  to 
aiake  the  rejected  evidence  merely  cumulative, 
and  the  verdict  shows  that  their  testimony  was 
Bot  accepted  as  true  by  the  jury. 

3.  FluiTD  —  Actions— iNSTBucnowB  —  Fail- 
use  TO    SlTBHIT   IBSUES   INVOLVED   IN    IBSDK 

Submitted. 

In  an  action  for  fraud  and  deceit  in  the 
liorchase  of  corporate  stock,  where  the  issue 
whether  the  relation  of  tmst  and  confidence  ex- 
istsd  between  the  parties  was  submitted  to  the 
jaT7,  as  was  the  issue  whether  defendant's  pur- 
ckaje  of  stock  was  with  a  view  to  a  resale  at  a 
kifher  price,  the  right  to  rely  (m  defendant  to 
^Ssclose  certain  information  was  necessarily  in- 
cluded, as  was  the  materiality  of  the  conceal- 
oMDt.  and  failure  to  specifically  submit  those  is- 
eaa  was  not  error. 

4.  Same— DKrE»SB— NoncB  PwraxQ  on  In- 

QUIKT. 

In  an  action  for  frand,  if  a  relation  of  con- 
fidence and  trust  existed,  facts  merely  sufficient 
u  eause  an  ordinarily  prudent  person  to  inquire 
ar«  DO  defense,  for  under  such  conditions  noth- 
ing sbort  of  actnal  knowledge  will  suffice. 

A.  TriaZ/— Rkfcbai,  of  Instbuctions  SuFn- 

cnirrLY  GlvKH. 

Wbere  the  law  is  sufficiently  and  correctly 
^elared  in  instructions  givoi,  refusal  of  re- 
qui^ted  instmctions  is  not  error. 

lEd.  Note.^— For  cases  in  point,  see  Cent.  Dig. 
T<^  46,  Trial,  H  651-659.] 

5.  FKAI7D — Evidence— Admissibility— SuBBE- 
QCEiTTLT  Disclosed  Defectb. 

In  an  action  for  fraud  in  the  purchase  of 
e(>rp<R«te  stock,  evidence  as  to  defects  in  the 
praperty  of  the  corporation,  developed  after  the 
nle  of  the  stock,  was  not  admissible. 

T.  Apfkal  and  Ebbob  —  Abstbact  —  Scffi- 

CIE2»CT. 

Where  an  abstract  on  appeal  states  the 
nfastance  of  the  pleadings,  sets  forth  all  the  in- 
^n^etioDS  and  tbe  evidence  in  printed  form,  and 
tbowm  tliat  the  assignments  of  error  were  duly 
riserved  in  a  motion  for  new  trial,  it  sufficient- 
ly ctMBpIiea  with  rule  8  of  the  Supreme  Court. 

On  Rehearing. 

8.   EfIDENCE QVAI-IFICATION      OF     EXPEBTB— 

Value  of  Coai.  Mine. 
Mliere  one  offered  as  an  expert  witness,  to 
tbmr  tbe  valae  of  a  coal  mining  proi)erty,  was 
iuBJliar  with  the  property  in  a  general  way, 
vu  mining  about  a  mile  and  a  half  distant  on 
1^  fame  Tein.  knew  from  others  tbe  thickness 
•f  tbe  vein  of  the  company  in  question,  was 
faiailiar  with  tbe  price  of  coal  throughout  the 
Kction  of  the  country,  and  had  a  fair  knowledge 
tbcreof.  but  did  not  know  the  number  of  slopes 
w  mines  owned  by  the  company,  had  never 
bwB  undersroand  in  the  mines,  did  not  know 
'be  extent  and  cost  of  their  development,  but 
«oly  pretend'*d  to  be  acquainted  with  the  prop- 
«T  m  a  general  way,  and  did  not  claim  famil- 
ianty  with  it  in  detail,  be  was  not  qualified  to 
twtify  as  an  expert. 
SI  Same— Detkhmiwatiok  of  CoMPFrENcr  of 

ElPEET   WlTirMS— I>MC?™0?  OF  COUBT. 

Whether  a  witness  has  shown  sufficient 
bowlftiffe.  concerning  ,the  value  of  property,  to 
fire  m  a  definite  opinion  on  the  subject  js  a 
MttCT.  to  aome  extent  within  the  sound  dis- 
Srion  of  the  trial  jud^.  *"?  m  the  absence 
ffw  abnae  of  discretion,  his  ruling  thereon 
4uot  bTdiatnrbed  on  appeal 
m  Note.-For  ca^«  «>  point,  see  Cent  Dig. 
H-  2a  Evidence,  fi  236rf.J 
in  («,..x    »wD  EJKBOB  —  Review  —  Subse- 

q^^A^I^^-S^'^    *"^  CABB-SUFFICIENOT 

"'wh'J^'rt.e'  evidence   on  an  appeal  is  eub- 


the  former  decision  must  be  treated  as  conclu- 
sive of  the  question  of  its  sufficiency. 

[Ed.  Note. — For  cases  in  point,  see  Cent  IMg. 
vol.  3,  Appeal  and  Error,  {{  4358-4368,  4376.] 

11.  Sake  —  Conclusiveness  of  Vxbdiot  — 
CoNFLicTiNO  Evidence. 

The  verdict  of  a  jury  on  conflicting  evidence 
will  not  be  reversed  on  appeal,  notwithstanding 
it  appears  to  be  against  the  prepon4erance  of 
tbe  evidence. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  3935-3937.] 

12.  JUDOVXNT— AKOUNT    OF    RECOVXBT— DAM- 
AOES— INTEBEST  on  AMOUNT. 

In  an  action  for  fraud  in  effecting  a  pur- 
chase, judgment  should  be  for  the  amount  as- 
sessed by  the  jury,  and  it  is  error  to  render 
judgment  for  that  amount,  with  interest  from 
the  date  of  the  sale. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  U  400-403.] 

Wood,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty;   Daniel  Hou,  Judge. 

Action  by  George  T.  Williams  against 
James  B.  McDonough  tor  fraud.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Modified  and  affirmed. 

Instruction  No.  6  was  as  follows: 

"I  charge  you  that,  in  order  to  render  a 
transaction  void  on  account  of  fraud,  it  must 
appear  that  the  defendant  intentionally  and 
falsely  misrepresented  some  material  fact  to 
the  plaintiff,  or  Intentionally  concealed  some 
material  fact  from  plaintiff,  when  he  knew 
plalntlff  was  relying  on  him  to  dlscloBe  same, 
or  intentionally  made  some  false  or  fraud- 
ulent statement  to  him,  or  intentionally  caus- 
ed some  false  or  fraudulent  statement  to  be 
conveyed  to  him,  of  a  material  existing  fact, 
with  a  view  to  influencing  him  to  enter  into 
tbe  transaction,  and  that  such  false  and 
fraudulent  statement  was  believed  by  tbe 
plaintiff  and  acted  upon  by  blm." 

Requested  instructions  14,  15,  and  29  were 
as  follows: 

"(14)  It  Is  alleged  in  tbe  complaint  that  tbe 
defendant  misrepresented  the  flnanclal  condi- 
tion of  the  Montreal  Coal  Company  to  the 
plaintiff  and  to  Messrs.  Ball  and  Boone. 
There  is  no  evidence  sufficient  to  sustain  these 
allegations,  and  you  will  therefore  disregard 
all  of  these  allegations  in  the  complaint. 

"(15)  It  is  also  alleged  In  tbe  complaint 
that  the  defendant  misrepresented  to  tbe 
plaintiff  and  to  Messrs.  Ball  and  Boone  tbe 
urgent  attitude  of  the  creditors  of  said  cor- 
poration. There  is  no  evidence  of  any  such 
misrepresentation.  You  will  therefore  disre- 
gard all  allegations  with  reference  to  this 
matter." 

"(29)  Even  if  tbe  jury  should  find  that  the 
defendant  made  tbe  alleged  false  representa- 
tions set  out  in  the  complaint,  if  after  said 
representations  were  made,  if  they  were 
made,  the  plaintiff  was  informed  by  tbe  de- 
fendant that  he  had  a  deal  on  hand  concern- 
ing tbe  Bale  of  the  stock,  and  that  if  said  deal 
went  through,  be,  tbe  said  defendant,  would 
make  $5,000  or  110,000,  and  if,  after  such 
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statement  by  the  defendant  to  the  plaintiff, 
the  plaintiff  then  sold  his  stock  to  the  defend- 
ant, It  will  be  the  duty  of  the  jury  to  find  for 
the  defendant." 

Jas.  F.  Read.  F.  A.  Youmans,  and  B.  B. 
Davidson,  for  appellant.  Oscar  L.  and  Lovlck 
P.  Miles,  for  api)ellee. 

WOOD,  J.  Thle  Is  the  second  appeal  in 
this  case,  and  the  issues  and  facts  are  suflS- 
olently  set  forth  In  the  statement  and  opinion 
on  the  former  appeal,  to  be  found  In  77  Ark. 
361,  92  S.  W.  783.  As  was  stated  In  that 
opinion,  the  action  is  for  damages,  ground- 
ed on  fraud  and  deceit,  alleged  to  have  been 
practiced  by  appellant  upon  the  appellee  in 
the  purchase,  by  the  former,  of  shares  of  cor- 
poration stock  from  the  latter.  The  relation 
of  trust  and  confidence  Is  set  up  by  the  appel- 
lee as  having  existed  between  him  and  appel- 
lant at  the  time  of  the  sale  of  the  stock,  and 
It  is  alleged  that  certain  false  and  fraudulent 
representations  were  made  by  appellant,  and 
certain  tfalse  and  fraudulent  concealments 
were  indulged  in  by  him,  on  which  appellee 
relied,  and  by  which  he  was  Induced  to  sell 
$12,500  shares  of  stock  at  its  par  value  when 
It  was  worth  more.  Our  former  opinion  nar- 
rowed the  Issues  to  the  question  of  whether 
the  alleged  confidential  relation  existed  be- 
tween appellee  and  appellant  at  the  time  of 
the  sale  of  the  stock,  and  if  so,  whether  ap- 
pellant concealed  the  terms  of  the  Bache  op- 
tion, which  he  should  have  disclosed.  Judge 
McCulloch  concluding  the  opinion  for  the 
court  said:  "It  Is  therefore  a  question  of  fact 
for  a  jury  to  determine,  under  proper  instruc- 
tions, whether  the  confidential  relation  con- 
tinued up  to  the  time  of  the  sale,  and,  if  so, 
whether  the  plaintiff,  on  account  of  that  re- 
lation, relied  upon  the  defendant  to  disclose 
Information  concerning  the  prospective  resale 
to  Bache  at  a  higher  price  than  the  par  value, 
and  whether  the  defendant,  knowing  of  such 
reliance,  concealed  the  information  from 
plaintiff  or  from  Ball  and  Boone,  when  he 
knew  that  they  were  the  trusted  advisers  of 
plaintiff,  and  consummated  a  purchase  of 
plaintiff's  stock  at  par,  in  view  of  a  certain 
resale  at  a  much  higher  price." 

On  the  second  trial  appellant  introduced 
J.  M.  Spradllng,  who  testified  that  he  had 
been  engaged  in  the  coal  mining  business  for 
10  years;  that  he  was  familiar  with  the 
values  of  coal  land  in  Sebastian  county ;  was 
familiar  with  the  Montreal  Coal  Company 
property.  In  a  general  way;  knew  the  prop- 
erty very  well,  had  not  been  under  ground  in 
the  mines.  He  was  mining  coal  about  1%  miles 
distant  on  the  same  vein.  He  knew  of  the 
thickness  of  the  vein  of  the  coal  of  the  Mont- 
real Coal  Company  from  others,  was  familiar 
with  the  price  of  coal  throughont  that  section 
of  country,  and  had  a  fair  knowledge  of  same. 
The  appellant  then  offered  to  prove  by  this 
witness  that  the  mines  and  property  of  the 
Montreal  Coal  Company  on  January  11,  1903, 


were  not  worth  over  |5o,000.    By  the  terui?? 
of  the  option,  Bache  paid  appellant  $33,000 
for  the  stock  of  the  Montreal  Coal  Companj-. 
Bache  was  to  pay  the  Indebtedness  of  the  cor- 
poration, which  appellant  guaranteed  would 
not  exceed  $50,000.    There  was  evidence  tend- 
ing to  prove  that  the  indebtedness  of  the  cor- 
poration, at  the  time  of  the  option,  was  about 
$33,500.     In   our    former   opinion   we   said : 
"The  court  erred  In  excluding  evidence,  offer- 
ed by  appellant,  tending  to  show  the  value  of 
the  corporation  stock  at  the  time  of  the  salL*. 
The  rule,   hereinbefore   declared,   as   to    tho 
measure  of  damages  rendered  It  competent  to 
show  the  value  of  the  property  sold.    If  th« 
stock  was  worth  no  more  than  the  price  re- 
ceived by  appellee  for  it,  then  he  was  not 
damaged."    Evidence  of  the  value  of  the  phys- 
ical property,  the  corpus,  of  the  Montreal 
Coal  Company  at  the  time  of  the  sale  of  the 
stock  of  appellee  to  appellant  certainly  tended 
to  show  what  the  value  of  the  stock  was  at 
that  time.     On  the  former  appeal  we  held 
that  the  measure  of  damages  "would  be  the 
difference  between  the  price  paid  to  the  plain- 
tiff for  his  stock  and  the  actual  value  thereof 
at  the  time.  If  the  latter  exceeded  the  former." 
Under  this  rule  the  testimony  of  J.  M.  Sprad- 
llng, supra,  was  very  important  to  appellant. 
For  there  was  evidence  tending  to  show  that. 
If  the  debts  were  equal  to  the  value  of  the 
property  of  the  corporation,  the  stock  would 
not  be  worth  anything.    One  witness  testified 
that  if  the  debts  were  as  much  as  $50,000. 
the  stock  was  not  worth  anything:   that  the 
property  of  the  corporation  did  not  exceed  in 
value  $50,000.    In  view  of  this  evidence,  the 
refusal  to  allow  the  testimony  of  the  witness 
above  mentioned  was  exceedingly  prejudicial. 
While  there  was  other  evidence  to  the  same 
effect  admitted,  the  Jury  did  not  accept  it. 
We  cannot  say  that  this  evidence  was  cumu- 
lative,    l^e  witnesses  were  not  sufficiently 
numerous  for  that ;  and,  if  the  jury  had  been 
given  an  opportunity  to  consider  the  testi- 
mony of  Spradllng,  they  might  have  given  it 
more  weight  than  the  other  testimony  that 
was  adduced  to  the  same  effect 

There  are  numerous  assignments  of  error 
as  to  the  giving  and  refusing  of  requests  for  in- 
structions. But  a  majority  of  the  court  is  of 
the  opinion  that  the  instructions  of  the  court 
properly  presented  the  law  applicable  to  the 
facts.  Appellant  contends  that  the  Instruc- 
tions took  from  the  Jury  the  question  of  ap- 
pellee's right  to  rely  on  appellant  to  disclose 
information  concerning  the  Bache  option,  also 
the  materiality  of  the  concealment  of  such 
option.  But  the  issue  as  to  whether  the  re- 
lation of  trust  and  confidence  existed  was  sub- 
mitted. This  necessarily  Included  the  ques- 
tion of  the  right  to  rely.  The  court  also  sub- 
mitted the  question  as  to  whether  or  not  ap- 
pellant's purchase  of  the  stock 'from  appellee 
was  In  view  of  a  resale  to  Bache  for  a  sub- 
stantially higher  price.  This  necessarily  in- 
cluded the  question  of  the  materiality  of  the 
concealments.    Appellant  complains  that  the 
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tnstnictiQDa  did  sot  sabmlt  Oie  question  as  to 
wbecher  appellee  had  notice  of  Bucti  facts,  in 
regard  to  a  proposed  sale  by  appellant  as 
voold  put  a  reaaonably  prudent  man  on  Inqnl- 
17.  If  the  relation  of  confidence  and  trust 
existed,  appellee  was  not  put  upon  Inquiry 
by  notice  of  facts  that  would  cause  a  reason- 
ably prudent  man  to  Inquire.  If  the  relation 
at  trust  and  confidence  existed,  nothing  short 
of  actual  knowledge  would  suffice.  See  Ma- 
eon  T.  Thornton,  74  Ark.  46.  A  majority  Is  of 
the  opinion  that,  while  some  of  the  requests 
for  Instmctions  by  appellant  were  correct, 
the  court  did  not  err  In  refusing  them,  be- 
cause the  law  was  sufficiently  and  correctly 
declared  In  those  given.! 

The  court  properly  excluded  testimony  as 
to  defects  in  the  property  that  were  deycloped 
after  the  sale  of  the  stock.  Evidence  of  de- 
fects that  were  discovered  after  the  sale  of 
the  stock,  that  were  not  known,  and  could  not 
bare  been  known,  at  the  time  of  the  sale,  was 
not  admissible.  This  did  not  tend  to  prove 
wliat  was  the  actual  market  value  of  the 
stock  at  the  time  of  the  sale. 

We  do  not  deem  It  necessary  to  express  any 
opinion  on  the  alleged  misconduct  of  appel- 
lee's coonsel  during  the  progress  of  the  trial. 
We  must  asstune  that  counsel  In  another  trial 
will  not  indulge  in  any  improi>er  conduct. 

The  abstract  of  appellant  Is  a  sufficient 
compliance  with  rule  9  of  this  court  The 
substance  of  the  pleadings  is  stated.  The  in- 
strTictl(N>s  are  all  set  forth.  The  evidence  Is 
printed,  and  the  abstract  shows  that  the  as- 
si^ments  of  error  were  duly  reserved  in 
motion  for  new  trial. 

For  the  error  indicated  the  Judgment  Is  re- 
versed, and  tbe  cause  is  remanded  for  a  new 
trial. 

On  Rehearing. 

McCUIiLOCH,  J.  Upon  further  considera- 
tion of  this  case  we  are  unanimously  of  the 
opinkMi  that  we  reached  the  wrong  conclu- 
sion as  to  tbe  admissibility  of  the  offered  tes- 
timoay  ot  J.  M.  Spradling.  After  a  more 
critical  examioatlon  of  the  testimony,  aided 
\>j  argument  of  appellee's  counsel  on  this  im- 
portant point,  which  was  entirely  ignored 
by  appellee  In  the  former  presratation  (tf 
the  case  to  us,  we  thluk  that  the  witness  did 
not  show  sufflcient  familiarity  with  the  con- 
ditions and  Talue  of  the  Montreal  Coal  Com- 


>Iii  oar  former  opinion  we  said  that:  "There 
was  no  evidence  that  the  defendant  misrepre- 
KDted  tbe  financial  condition  of  the  company, 
dther  to  the  plaintiff  or  to  Messrs.  Ball  and 
Boone  or  that  he  misrepresented  the  urgent  at- 
r'tnde'of  the  creditors  of  the  concern,  and  that 
jJsne  should  have  been  withdrawn  from  the 
iwideration  of  the  jury."  This  languaRe  is 
JMt  as  applicable  to  the  facts  of  the  pres-nt 
r»«)rf  M  It  was  in  tbe  former  ca.se:  and,  m 
S»  of  this  I  am  of  the  opinion  that  the  court 
"^  in  eiviue  its  sixth  instruction,  and  then. 
-Mrinr  «ven  the  sixth,  the  error  was  accentu- 
nJT^a  %u°in^  appellant's  requests,  numbered 

-        u^^iA  ~hJ.  rt'verped  also  for  the=e  reasons. 
'b:;;^^.  '^co^l^y  in-trnctlon.  6.  14,  15.  and  29. 


pany  property  to  qualify  him  to  testify  on 
the  subject.  He  only  pretended  to  be  ac- 
quainted with  the  property  in  a  general  way, 
and  did  not  claim  familiarity  with  It  in  de- 
tail. He  did  not  know  the  number  of  slopes 
or  mines  owned  by  the  company,  he  had  never 
been  underground  in  the  mines,  and  did  not 
know  the  extent  and  cost  of  their  develop- 
ment. In  fact,  the  only  special  knowledge 
which  the  witness  displayed  was  that  con- 
cerning the  value  of  coal  lauds  generally  In 
that  locality.  The  question  whether  a  wit- 
ness has  shown  sufficient  knowledge,  concern- 
ing the  value  of  property,  to  give  him  a  def- 
inite opinion  on  the  subject  is  a  matter,  to 
some  extent,  within  the  sound  discretion  of 
the  trial  Judge,  and  this  court  will  not  re- 
verse for  alleged  error  in  this  respect,  unless 
an  abuse  of  such  discretion  appears.  St.  L.  0: 
S.  P.  Ry.  C!o.  V.  Anderson,  89  Ark.  167;  17 
Cyc.  30.  No  abuse  of  tbe  court's  discretion  is 
shown  here. 

It  is  announced  In  the  former  opinion  that 
no  other  error  was  found  by  the  majority  of 
the  court.  Mr.  Justice  WOOD,  who  wrote 
the  opinion,  expressed  the  view  that  the  court 
below  erred  in  refusUig  to  give  the  sixth, 
fourteenth,  fifteenth,  and  twenty-ninth  In- 
structions requested  by  appellant  These 
were  fully  covered  by  instructions  which  the 
court  gave.  The  court  narrowed  the  Issue  to 
the  question  of  fraudulent  concealment  ot 
the  prospective  resale  of  the  stock  to  Bache, 
thus  excluding  from  the  consideration  of  the 
Jury  all  questions  as  to  misrepresentation  of 
the  financial  condition  of  the  company.  The 
court  also  Instructed  the  Jury  that  if  appel- 
lee consummated  the  deal,  and  transferred 
his  stock  to  appellant,  after  he  had  obtain- 
ed knowledge  of  the  alleged  fraud  and  de- 
celt,  he  could  not  recover;  this  fully  covering 
the  subject  of  the  rejected  twenty-ninth  one. 

The  alleged  misconduct  of  counsel  consists 
of  comments  and  remarks  made  during  the 
progress  of  the  cross-examination  of  appel- 
lant as  a  witness  In  his  own  behalf.  It  arose 
out  of  a  controversy  between  opposing  coun- 
sel, and  the  court  seems  to  have  done  its  best 
to  restore  order  and  remove  any  possible 
prejudice  that  might  result  from  the  Incident 
While  the  conduct  of  the  attorney  is  not  to 
be  commended,  we  cannot  see  that  appellee 
secured  thereby  any  undue  advantage  over 
his  antagonist,  and  we  do  not  feel  at  liber- 
ty to  disturb  tbe  verdict  on  that  account 
K.  C.  S.  Ry.  Co.  v.  Murphy,  74  Ark.  256,  85 
8.  W.  42a 

Learned  counsel  for  appellant  argue,  with 
much  zeal  and  plausibility,  that  the  plaintiff 
did  not  make  out  a  case  to  go  to  the  Jury, 
and  that  the  findings  of  the  Jury  as  to  the 
various  'essential  elements  of  the  alleged 
cause  of  action  are  not  supported  by  evidence. 
Tbe  same  question  was  argued  with  equal 
force  and  confidence  when  the  case  was  be- 
fore us  on  former  appeal,  but  we  decided 
that  there  was  enough  evidence  to  go  to  tbe 
jury.    There  is  little  difference  in  the  evi- 
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dence  In  the  present  record  and  in  that  pre- 
sented on  the  former  appeal,  and  we  must 
treat  the  former  decision  as  conclnslve  of  the 
question. 

We  are  free  to  say  that  the  various  ques- 
tions of  confidential  relations  between  the 
parties,  and  of  fraud  and  deceit  practiced  by 
the  defendant,  were  decided  by  the  Jury 
against  what  api>ear8  to  us  to  be  the  pre- 
ponderance of  the  evidence;  but,  ati  there 
was  a  conflict  in  the  evidence  on  these  points, 
it  is  not  within  our  province  to  reverse  the 
case  on  that  account.  The  Issues  were  sub- 
mitted to  the  jury  on  correct  Instructions, 
and  as  there  was  evidence  to  sustain  it,  the 
verdict  must  stand. 

The  verdict  of  the  jury  assessed  the  dam- 
ages in  the  warn  of  $1,575,  and  the  court  ren- 
dered Judgment  for  that  amount,  with  Inter- 
est from  the  date  of  the  sale  of  the  stock. 
This  was  erroneous.  The  Judgment  should 
have  been  only  for  the  amount  assessed  by 
the  Jury. 

The  rehearing  Is  therefore  granted.  The 
judgment  Is  modified  to  the  extent  of  strik- 
ing out  Interest,  and  affirmed  as  thus  modi- 
fied. 

HIIiL,  C.  J.,  disqualified,  and  not  partici- 
pating. WOOD,  J.,  dissents,  on  the  ground 
that  the  court  erred  in  refusing  Instruc- 
tions requested  by  appellant,  and  that  the 
evidence  does  not  sustain  the  verdict 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  v.  MANGAN. 
(Supreme  Court  of  Arkansas.     June  8,  1908.) 

1.  Masteb  Ann    Sbbvant— INJUBT  TO   Sebv- 

ANT— ASSUMPnOK  OF  RISK. 

A  switchman  who  continues  work  with 
knowledge  of  the  defective  condition  of  the 
roadbed,  but  in  reliance  on  the  promise  of  the 
foreman  to  repair  the  defect  as  quickly  as  pos- 
sible, where  the  danger  from  the  defect  is  not 
so  obvious,  imminent,  or  glaring  that  an  ordi- 
narily prudent  person  would  not  continue  in 
the  work,  does  not  as  a  matter  of  law  assume 
the  risk. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  1068-1088.] 

2.  Sauk— Neolioenob. 

A  railroad  company  permitted  a  depression 
over  two  to  four  inches  aeep  and  a  foot  and  a 
half  across  to  remain  at  a  switching  place  in  a 
switching  yard.  In  wet  weather,  the  depression 
was  filled  with  water  and  the  place  was  ren- 
dered dangerous  to  switchmen  because  it  made 
the  ground  slippery,  and  because  the  water  con- 
cealed the  condition  of  the  surface.  The  condi- 
tion existed  for  about  a  year.  Held,  that  the 
company  was  guilty  of  negligence,  it  being  re- 
quired to  maintain  its  tracks  and  appliances 
in  its  switching  yards  in  a  reasonably  safe  con- 
dition. 

[Ed.  Note. — For  cases  in  point,  see  Ctnt.  Dig. 
vol.  34,  Master  and  Servant,  {{  197,  218-223.] 

8.  Same— AsstruPTios  op  Risk. 

A  servant  is  presumed  to  know  the  ordinary 
risks  of  his  employment,  but  he  is  not  presumed 
to  know  of  risks  caused  by  the  negligence  of  the 
master  after  he  enters  the  service  which  changes 
the  condition  of  the  service,  and  he  does  not 


assume  such  risk  In  the  absence  of  knowledge  of 
the  danger. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  574-600.] 

4.  Same. 

A  switchman  continuing  to  work  for  about 
a  year  with  knowledge  of  a  defective  conditioTX 
of  the  roadbed  at  a  switching  place,  assumed 
the  risk  In  the  absence  of  any  promise  to  re- 
pair. 

[Ed.  Note  —For  cases  in  point,  see  Cent.  Die. 
vol.  34,  Master  and  Servant,  i  683.] 

5.  Same. 

Where  a  master  promises  to  repair,  the 
servant  is  relieved  of  the  assumption  of  the  risk 
for  a  reasonable  time  unless  the  danger  is  so 
Imminent  that  no  prudent  person  would  continue 
in  the  work. 

&Ed.  Note. — ^For  cases  in  point,  see  Cent.  Die. 
.  34,  Master  and  Servant,  {{  638-640.] 

6.  Same. 

Where  the  dan^r  is  so  obvious  and  immi- 
nent that  a  servant  is  not  justified  in  continuing; 
in  his  work,  it  is  usually  held  that  he  is  guilty 
of  contributory  negligence  if  be  does  continue. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |  708.] 

7.  Same. 

Whether  the  danger  arising  from  a  defect 
in  a  railroad  roadbed,  resalting  from  a  depres- 
sion at  a  switching  place  in  a  switching  yard 
was  BO  obvious  that  a  switchman  was  precluded 
from  relying  on  the  promise  of  the  foreman  of 
the  company  to  repair  the  defect  as  speedily  as 
possible,  held,  under  the  facts,  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die- 
vol.  34,  Master  and  Servant,  {  1112.] 

8.  Same. 

Where  a  railroad  yardmaster  promised  a 
third  person  who  was  an  extra  foreman  of  a 
switching  crew,  that  a  defect  in  the  roadbed  in 
the  yard  would  be  repaired  as  quickly  as  pos- 
sible, and  the  third  person  informed  a  switch- 
man of  the  promise,  the  switchman  might  rely 
on  the  promise  and  continue  In  the  work  for  a. 
reasonable  time  unless  the  danger  was  so  im- 
minent that  no  prudent  person  would  continue 
therein. 

Appeal  from  Circuit  Court,  Miller  Coun- 
ty;  J.  M.  Carter,  Judge. 

Action  by  Stella  Mangan,  administratrix 
of  John  Mangan,  deceased,  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afilrmed. 

T.  M.  Mehappy  and  J.  E.  Williams,  for 
appellant.  Scott  &  Head  and  Smelser  & 
Vaughan,  for  appellee. 

HILL,  C.  J.  John  Mangan  was  a  switch- 
man in  the  employ  of  the  appellant  railroad 
company  In  Its  yards  at  Texareana,  and  bad 
been  so  employed  for  three  years.  His  nsaal 
duties  at  the  time  of  his  injury  were  on  the 
night  crew.  Prior  to  the  4th  of  November, 
1905,  he  had  been  laying  off  for  several  days, 
the  exact  number  not  being  shown.  On  said 
day,  be  was  called  upon  as  extra  switchman 
to  do  day  work,  owing  to  the  absence  of  some 
of  the  day  crew.  Passenger  train  No.  5  came 
In  the  yards,  and  some  switching  had  to  be 
done  and  «  coach  for  negro  passengers  set 
out  on  track  21,  and  the  train  had  to  be  pre- 
pared to  go  out  within  10  minutes  of  Its  ar- 
rival.   In  the  performance  of  his  duties,  Man- 
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pan  rode  tqxm  a  coach  tmtll  near  switch  22, 
▼tan  be  alighted  from  the  slowly  moving 
train  in  order  to  thrtrw  said  switch;  and  as 
]»  audited  trom  the  train  he  slipped  and 
f«U  under  It  and  was  mn  over  and  horribly 
■tangled.  Tbree  days  later,  after  enduring 
great  mental  and  physical  suffering,  be  died 
tn  the  railroad  hospital  in  St.  Louis,  to  which 
place  he  had  been  carried  to  receive  surgical 
ccatmmt.  He  left  a  widow,  who  was  ap- 
pointed adminlstratriz  of  the  estate,  and  two 
diildren.  This  la  an  action  by  the  adminis- 
tratrix to  recover  for  the  loss  to  the  estate 
and  to  the  widow  and  children.  The  jury 
returned  a  verdict  for  |5,000  on  the  first 
eoont,  and  for  $12,500  on  the  second  count 
j-ndgment  was  ottered  thereupon,  and  from  it 
tlK  railroad  company  has  appealed. 

N^igence  of  the  company  was  alleged  to 
bare  beat  committed  in  falling  to  have  a 
maonably  safe  place  for  the  performance 
«f  his  duties  as  switchman.  The  facts  In 
r^ard  thereto,  as  established  by  the  evi- 
dence which  has  be&i  credited  by  the  jury, 
were  aa  follows:  The  yards  of  the  appellant 
company  as  originally  constructed  were  level, 
tlie  sm-foce  of  the  ground  being  even  with 
tlie  ties.  But  depressions  bad  occurred  In 
different  parts  of  the  ground,  one  of  which 
r^'mttitt  aiotad  the  head  block  of  switch  22. 
It  was  a  kind  of  sinking  slope,  a  low  place 
la  tbe  groond  probably  a  foot  and  a  half 
ii.ro—  on  each  side,  and  two  or  three  or  four 
inejies  deep,  shaped  like  a  dish  pan.  This 
depr^Kion  or  worn  places  around  the  swltdb 
-vas  caused  by  tbe  switchmen  stamping 
annmd  it,  and  It  would  always  be  slippery 
vben  It  rained.  In  wet  weather  It  would 
be  filled  with  water,  and  this  rendered  the 
piace  dangerous  to  the  -  switchmen  in  the 
performance  of  their  duties  in  that  it  made 
tbe  ground  slippery  and  muddy  and  the 
vater  concealed  the  exact  condition  of. the 
notice  nndemeatb.  This  condition  bad  ex- 
bied  for  abont  a  year.  The  proper  care  of 
tl»  yard  required  that  this  depression  be 
filed  wltb  cinders  or  gravel.  The  water  al- 
M  «tMd  In  wet  weather  along  the  track  for 
nme  distance  at  this  point  and  the  surface 
TCI  so  corered  that  a  switchman  alighting 
fnsn  ^  CAT  could  not  make  selection  of  a 
proiier  place  to  get  off.  There  had  been  a 
keavy  laln  tbe  day  that  John  Mangan  was 
iajared,  and  the  aeaaon  had  been  very  wet 
William  Mangan,  brother  of  tbe  deceased, 
»a  alw  a  awltrfinian,  and  was  extra  fore- 
nan  of  a  switch  crew,  and  John  at  times 
iwtad  under  him,  and  was  doing  so  on  the 
&i  be  was  klJJed.  Several  days  before  the 
w'nrr  Mr  W  B  Saunders,  the  yardmaster. 
Ml  this  Mi^e  .witch  and  William  Mangan 
(v-f  Mr«.«y  It  vrBB  dangerous  and  ought  to 
mbtm  UMt  "JlZ^Aern  promised  he  would 
"^'^-"f  «^^7^a«  he  could  get  the 
iire  ft  axed  **-^Sy  after  this,  John  Man- 
dOm  for  It.  ^J"^,^  brother  about  the  dan- 
pj  wmp/afned  »*>  ^^^  H^m,  Mangan  told 
H  It  tblt  «*^*^Tl  ot  Saunders  to  him  to 
teBoftlie  promise  ** 


have  It  repaired.  This  conversation  is  not 
more  definitely  fixed  thnn  a  few  davs  before 
John's  injury. 

The  only  material  conflict  In  tbe  evidence 
is  upon  three  points :  First  whether  this  de- 
pression was  filled  with  water  at  the  time 
Mangan  fell;  second,  whether  this  depres- 
sion was  filled  up  with  cinders  before  or  aft- 
er the  accident;  and  third,  whether  he  had 
alighted  from  the  train  in  a  careful  and  or- 
derly manner  or  whether  he  had  recklessly 
leaped  therefrom.  All  of  these  conflicts  have 
been  settled  against  the  railroad  company, 
and  upon  this  hearing  it  must  be  taken  that 
this  depression  was  concealed  by  a  thin  sheet 
of  water,  that  the  cinders  had  not  been  placed 
in  there  at  the  time,  and  that  Mangan  de- 
scended from  the  coach  in  a  careful  manner 
and  slipped  on  account  of  the  slippery  and 
muddy  condition  of  the  place  where  he  was 
required  by  his  duties  to  alight 

Three  questions  arise  upon  these  facts: 
First  as  to  the  assumption  of  the  risk ;  sec- 
ond, as  to  tbe  reliance  upon  a  promise  of 
repair;  and,  third,  as  to  the  contributory 
negligence  of  John  Mangan.  The  latter  prop- 
osition may  be  disposed  of  speedily,  for  It 
presented  a  question  of  fact  which  has  gone 
to  tbe  jury  upon  appropriate  tnstructions, 
and  there  was  no  contributory  negligence  per 
se  which  would  call  on  the  court  to  inter- 
fere with  the  finding  of  the  jury  upon  that 
issue.  The  turning  point  of  the  case  Is  pre- 
sented in  the  eighth  instruction,  which  Is 
as  follows:  "Tbe  court  Instructs  the  Jury 
that  if  you  should  find  from  tbe  evidence  that 
the  deceased  knew  of  the  condition  of  the- 
roadbed  at  the  point  where  be  was  injured, 
still.  If  you  should  further  find  from  the  evi- 
dence that  the  deceased  complained  to  tbe  de- 
fendant or  bis  immediate  foreman  under 
whom  be  was  working  of  the  condition  there- 
of, and  that  the  said  foreman  thereupon  ad- 
vised tbe  deceased  that  the  defendant  had 
promised  to  repair  the  same  as  soon  as  it 
could  get  tbe  cinders  with  which  to  do  the 
work,  and  that  thereafter  relying  upon  such 
promise,  the  deceased  continued  work  In  the 
employment  of  the  defendant  and  that  the 
danger  arising  from  the  said  condition  of  the 
said  premises  was  not  so  obvious.  Imminent 
or  glaring,  that  an  ordinarily  prudent  person 
would  not  have  continued  in  the  said  work, 
then  It  is  for  you  to  say,  under  all  the  facts 
and  circumstances  of  the  case,  wbtsther  tbe 
deceased  did  in  fact  assume  the  risk  arising 
from  the  said  condition  of  said  premises." 
This  instruction  and  the  other  instructions 
In  tbe  case  are  In  accord  with  the  principles 
announced  in  Patterson  Coal  Co.  v.  Poe,  81 
Ark.  343,  99  S.  W.  538;  Mammoth  Vein  Coal 
Co.  V.  Bubliss,  83  Ark.  567,  104  S.  W.  210; 
Louisiana  &  Ark.  Ry.  Co.  v.  Miles,  82  Ark. 
634.  103  S.  W.  158,  11  L.  R.  A.  (N.  8.)  720; 
C,  O.  &  O.  Ry.  Co.  V.  Craig,  79  Ark.  53,  05 
S.  W.  168;  C,  O.  &  G.  Ry.  Co.  v.  Jones.  77 
Ark.  367,  92  S.  W.  244,  4  L.  R.  A.  (N.  S.) 
837.    Is  there  sufficient  evidence  to  sustain  a 
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verdict  imder  these  Instructions?  Primarily 
the  Inquiry  is  whetlier  the  condition  of  the 
ground  was  one  of  the  ordinary  risks  of  the 
serrlce  assumed  by  the  servant  or  whether 
It  was  due  to  a  default  in  duty  of  the  com- 
pany. 

The  duty  of  the  master  in  regard  to  a  safe 
place  to  work  in  switchyards  is  thus  stated 
by  the  Texas  court:  "As  an  incident  to  oper- 
ating trains,  cars  mnst  be  coupled  and  un- 
coupled In  placing  them  in  or  taking  them 
from  the  train  and  moved  from  one  track 
to  another.  In  making  up  trains  this  Is  gen- 
erally done  In  switchyards  where  switches, 
switch  stands,  frogs,  side  tracks,  etc.,  are 
maintained  for  such  purpose.  In  doing  this 
work,  which,  under  the  most  favorable  con- 
ditions, Is  perilous,  the  duty  of  exercising 
ordinary  care  (which  is  gauged  by  the  danger 
to  the  servant)  Is  Imposed  upon  the  company 
to  maintain  the  grounds,  tracks  and  all  ap- 
pliances and  instrumentalities  In  the  switch- 
yards for  doing  It  in  a  reasonably  safe  con- 
dition"—citing  authorities:  I  &  O.  N.  Ry. 
Co.  V.  Rieden  (Tex.  Civ.  App.)  107  8.  W.  661. 
And  in  the  same  case  the  court  further  said: 
"The  work  of  coupling  and  uncoupling  cars, 
especially  from  the  manner  It  was  done  be- 
fore they  were  equipped  with  automatic 
couplers,  requires  the  roadbed  to  be  free  from 
such  defects  or  obstructions  as  might  rea- 
sonably be  supposed  to  unnecessarily  in- 
crease the  danger.  Hence,  the  duty  of  the 
company  to  use  ordinary  care  to  keep  that 
part  of  it  designed  for  such  work  free  from 
such  defects  and  obstructions."  In  Haggerty 
V.  C,  M.  &  St.  P.  Ry.  Co.,  73  a  C.  A.  282, 
141  Fed.  966  (in  the  Circuit  Court  of  Appeals 
of  this  circuit),  the  negligence  was  predicat- 
ed upon  the  existence  of  drains  in  the  switch- 
ing yards,  into  one  of  which  a  switchman 
fell.  The  courts  said:  "It  was  the  duty  of 
the  railway  company  to  use  ordlnnry  care  to 
furnish  Haggerty  with  a  reasonably  safe 
place  in  which  to  perform  bis  duties,  and  it 
was  also  the  duty  of  Haggerty  to  use  ordi- 
nary care  to  not  unnecessarily  expose  himself 
to  dangers  which  he  knew,  or  in  the  exercise 
of  ordinary  care  might  have  known.  He  as- 
sumed, when  he  entered  the  employ  of  the 
company  as  switch  tender  upon  the  yards  In 
question,  the  ordinary  risks  and  hazards  of 
the  service  In  which  he  was  engaged,  which 
he  knew  or  which  a  reasonably  prudent  and 
careful  man  might  have  known.  This  case  is 
clearly  distinguishable  from  those  cases 
where  a  master  has  allowed  boles  or  culverts 
to  remain  uncovered  at  and  about  the  place 
where  the  servant  is  obliged  to  perform  his 
duties.  The  small  ditch  or  drain  in  question 
was  not  what  is  known  as  a  culvert,  but  a 
part  of  a  system  found  necessary  for  the  car- 
rying off  of  surface  water  from  the  yards  in- 
to larger  drains  or  culverts,  which  were  cov- 
ered." 

It  follows  from  these  statements  of  the  du- 
ty of  the  railroad  company  that  It  was  negli- 
gence to  allow  the  existence  of  such  a  de- 


pression at  a  switching  place  where  switch- 
men would  have  to  perform  their  duties,  for 
It  was  shown  that  such  depression  in  wet 
weather  was  dangerous  to  them.  This  condi- 
tion could  have  been  known  to  the  master  la 
the  exercise  of  ordinary  care,  and  In  fact  was 
known  to  the  yardmaster — the  vice  principal 
— and  be  was  notified  of  its  danger  and  prom- 
ised to  speedily  repair  it  It  mnst  be  taken, 
then,  that  it  was  not  a  hazard  of  the  em- 
ployment, but  a  default  of  the  master's  which 
produced  the  Injury.  That  Mangan's  death 
directly  flowed  from  this  negligence  Is  es- 
tablished by  evidence  stamped  as  true  by  the 
Terdict.  But  that  does  not  md  the  matter, 
for  the  negligence  of  the  master  may  be  as- 
sumed when  known  to  exist  as  well  as  the 
ordinary  hazards  of  the  service. 

What  was  said  by  Mr.  Justice  Riddick  In 
C,  O.  &  G.  Ry.  Co.  V.  Jones,  77  Ark.  367,  92 
S.  W.  244,  4  L.  R.  A.  (N.  8.)  837,  applies  here: 
"In  the  application  of  the  doctrine  of  as- 
sumption of  risks  a  distinction  must  be  also 
made  between  those  cases  where  the  injury  Is 
due  to  one  of  the  ordinary  risks  of  the  serv- 
ice, and  where  it  is  due  to  some  altered  con- 
dition of  the  service,  caused  by  the  negligence 
of  the  master.  The  servant  is  presumed  to 
know  the  ordinary  riskq.  It  is  his  duty  to* 
hiform  himself  of  them;  and  If  he  negligent- 
ly fails  to  do  so,  he  will  still  be  held  to  have 
assumed  them.  *  *  •  But  the  servant 
is  not  presumed  to  know  of  risks  and  dangers 
caused  by  the  negligence  of  the  master,  after 
he  enters  the  service,  which  changes  the  con- 
dition of  the  service.  If  he  is  Injured  by  such 
negligence,  be  cannot  be  said  to  have  assum- 
ed the  risk.  In  the  absence  of  knowledge  on 
his  part  that  there  was  such  a  danger;  for, 
as  we  have  before  stated,  the  doctrine  of  as- 
sumed risk  rests  on  consent;  but  if  the  in- 
Jury  was  caused  in  part  by  bis  own  negli- 
gence, he  may  be  guilty  of  contributory  neg- 
ligence. On  the  other  hand,  if  he  realizes 
the  danger,  and  still  elects  to  go  ahead  and 
expose  himself  to  it,  then,  although  be  acts 
with  the  greatest  care,  he  may,  if  injured,  be 
held  to  have  assumed  the  risk" — citing  au- 
thorities. 

It  must  be  held  that  continuance  in  the 
employ  for  about  a  year  with  knowledge  of 
the  condition  of  this  place  would  be  an  as- 
sumption of  its  risk,  and  the  case  narrows 
to  whether  it  falls  within  the  exception  based 
on  the  promise  to  repair,  the  rule  governing 
It  may  be  thus  stated:  Where  the  master 
promises  to  repair,  then  the  servant  is  re- 
lieved of  the  assumption  of  the  risk  for  a 
reasonable  time  for  the  master  to  make  his 
promise  good,  unless  the  danger  is  so  immi- 
nent that  no  prudent  person  would  continue 
in  it  Qowen  v.  Harley,  66  S'ed.  963,  6  O.  C. 
A.  190;  Patterson  Coal  Co.  v.  Poe,  81  Ark. 
343,  99  S.  W.  538;  Mammoth  Vein  Coal  Co. 
V.  BubllsB,  83  Ark.  667,  104  S.  W.  210;  K. 
&  T.  Coal  Co.  V.  Chandler,  71  Ark.  618,  77 
S.  W.  912.  Where  the  danger  is  so  obvious 
and  Imminent  that  the  servant  is  not  Justified 
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!a  contiiiiiing:  In  the  employ.  It  Is  usnally  held 
to  be  contribntory  negligence  if  he  does  bo, 
and  not  an  assmnption  of  the  risk,  although, 
as  stated  by  Judge  Taft  In  Narramore  t.  C, 
C  C.  &  St.  Liu  Ky.  Co.,  96  Fed.  298,  37  C.  C. 
A.  499.  48  I<.  R.  A.  68,  "Aasumptlon  of  risk 
and  contributory  negligence  approximate 
vhere  tbe  danger  is  so  obvious  and  Imminent 
that  no  ordinarily  prudent  man  would  as- 
sume tbe  risk  of  injury  therefrom."  Tbe 
disttDction  bet\reen  the  two  becomes  more 
theoretical  than  substantial,  as  pointed  out 
by  Mr.  Justice  Rlddick  in  Mammoth  Vein 
Coal  Co.  V.  Bnbliss,  supra.  Judge  Sanborn 
for  the  Circuit  Court  of  Appeals  of  this  cir- 
cuit, in  C.  G.  'W.  Ry.  Co.  v.  Price,  97  Fed. 
423.  3S  C.  C.  A.  239,  stated  the  kind  of  danger 
referred  to,  as  follows:  "The  rule  is  that  the 
danger  from  tbe  defects  of  the  railroad  or 
machinery  furnished  tbe  employ^  must  have 
been  so  obvious  and  threatening  that  a  rea- 
sonably prudent  man  in  his  situation  would 
bare  avoided  tbem,  In  order  to  charge  tbe 
injured  servant  with  contributory  negligence 
because  be  continued  in  tbe  discbarge  of  bis 
duty,  and  thereby  assumed  the  risks" — citing 
many  cases.  It  cannot  be  said  as  a  matter  of 
law  under  tbe  facts  here  that  the  danger 
was  so  obvious  that  Mangan  was  precluded 
tiom  relying  upon  the  promise.  It  was  a 
question  of  fact. 

This  brings  finally  to  consideration  the  only 
BoFtalnlng  proposition  of  the  plaintilPs  cause 
— tlie  promise  of  the  master  to  repair.    Wlth- 
oot    this    promise,   the  long  continuance   of 
John   Mangan  In  the  performance  of  bis  du- 
ties in  this  yard  where  he  knew  this  depres- 
ricm  existed,  and  the  danger  Incident  tbereto 
in    performing    Ills    duty    as   a   switchman, 
would  require  tbe  court  to  hold  as  a  matter 
of  law   that  he  had  assumed  the  risk  of  the 
existing    condition.     But   tbe  testimony  dis- 
closes that  be  complained  to  bis  brother,  who, 
on  tbe  day  of  his  Injury,  happened  to  be  bis 
foreman,  though  he  was  not  acting  as  such 
at  tbe  time  of  the  complaint ;  and  his  brother 
told  him   of   the  promise  of  the  yardmaster 
to  fill  this  depression  as  soon  as  he  could  get 
the  cinders.     This  occurred  several  days  be- 
fore tbe  injury ;    and  for  some  days  prior  to 
his  Injury  John  Mangan  was  not  at  work,  so 
that  there  was  no  showing  that  he  knew  the 
promise  was  not  fnlflUed  when  be  alighted  In 
this  depression.     Even  If  he  had  known  It, 
yet  for  a   reasonable  time  to  allow  the  re- 
demption of  tbe  promise,  the  assumption  of 
the  risk  was  In  abeyance. 

It  is  said  that  this  promise  was  not  made 
to  Jolm  Mangan,  and  that  bis  complaint  had 
been  to  Wm.  Mangan,  who  was  only  foreman 
•t  times  of  a  crew  of  switchmen,  and  that 
Koch  foreman  could  not  bind  the  company  by 
a  promise  to  repair.  Albrecht  v.  C.  &  N.  W. 
Ry.  Co..  108  Wis.  530,  84  N.  W.  882,  53  L. 
R.  A.  657,  is  cited  to  sustain  this  contention. 
But  the  promise  was  not  from  William  Man- 
gan. He  was  a  mere  medium  in  conveying 
to  John  Mangan   tbe  promise  of  the  yard- 


master  that  this  defect  would  be  repaired, 
and  it  makes  no  difference  that  this  promise 
from  the  yardmaster  was  not  directly  given 
to  John  Mangan  but  came  through  another 
servant.  This  point  was  thus  decided  by  the 
Supreme  Court  of  Illinois:  "There  was  no 
error  in  admitting  evidence  of  the  promise 
made  by  Hawley  to  repair  the  appliances. 
The  objection  made  to  the  evidence  is  that 
the  promise  was  made  to  the  machine  runners 
who  operated  the  machine  and  was  communi- 
cated to  tbe  plaintiff  by  them,  instead  of  be- 
ing made  to  the  plaintiff  direct.  It  was  prop- 
er to  prove  that  the  promise  was  made 
through  other  servants  of  the  defendant  who 
notifled  the  machine  boss  of  tbe  defect.  The 
promise  to  repair  was  made  to  the  machlno 
runners,  and  when  the  plaintiff  complained 
of  the  condition  of  the  appliances  and  snld 
that  he  was  not  going  to  move  tbe  machine 
any  more  unless  it  was  fixed,  they  told  blra 
of  the  promise  and  be  relied  on  it.  It  was 
not  necessary  for  him  to  go  to  Ilawley  and 
receive  the  promise  personally."  Odin  Coal 
Co.  V.  Tadlock,  216  111.  624,  75  N.  E.  332.  The 
promise  emanated  from  tbe  yardmaster  in 
control  of  the  yard :  It  was  conveyed  to  the 
deceased  by  his  brother,  who  sometimes  acted 
as  foreman,  and  it  was  a  promise  consistent 
with  the  usual  and  proper  method  of  repair- 
ing the  yards.  It  was  not  an  unreasonable 
time  which  elapsed  from  the  promise  till 
John  Mangan  resumed  work  on  the  morning 
of  tbe  Injury,  and  there  is  no  evidence  that 
he  knew  that  the  promise  had  not  been  re- 
deemed at  the  time  he  was  called  upon  to 
alight  from  this  train  at  this  particular  place 
In  tbe  performance  of  bis  duty. 

The  court  is  of  the  opinion  that  the  evi- 
dence sustains  the  verdict,  and  that  tbe  in- 
structions are  right  There  has  been  some 
criticism  of  the  instructions,  but  It  would  not 
be  profitable  to  review  tbem  because  they  are 
drawn  from  the  recent  cases  herein  referred 
to,  and  contain  no  new  principles  or  depar- 
tures from  established  precedents.  Every 
phase  of  tbe  case  that  either  party  was  en- 
titled to  have  sent  to  the  jury  was  sent  to  It 
under  proper  instructions. 

The  judgment  is  affirmed. 


HENDERSON   &   CAMPBELL  v.   HALL  & 

HUGHES. 
(Supreme  Court  of  Arkaosas.     June  29,  liMKS.) 

1.  Physicians  and  Surgeons— Actions  fob 
cosh'ensation  —  recovery  oh  quantum 
Mebuit. 

Where,  in  an  action  on  contract  by  phy- 
sicians for  medical  services,  the  answer  admit- 
ted the  employment  and  a  contract  for  services, 
and  alleged  that  the  amount  was  not  agreed  on, 
but  should  be  the  usual  fees  for  such  services,  it 
was  competent  for  either  party  to  give  evidence 
of  the  value  of  the  services,  and  for  the  court  to 
submit  the  case  as  made  by  the  answer. 

2.  Same— Evidence— .Admissibility. 

In  an  action  by  physicians  for  tbe  value  of 
medical  services  in  examining  a  per-son  injured 
through  the  negligence  of  another,  tbe  admission 
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of  evidence  that  the  physicians  brought  about  a 
compromise  of  the  claim  for  the  injuries  was 
erroneous,  as  leading  the  jury  to  assume  that 
they  micht  find  for  uie  value  of  the  services  in 
negotiating  a  compromise,  as  well  as  for  their 
medical  services. 
3.  Same. 

A  physician  rendering  services  at  the  re- 
quest of  an  attorney  in  physically  examining  a 
client  injured  through  the  negligence  of  another 
is  entitled  to  compensation  for  the  value  of  the 
services,  but  not  for  any  possible  Incidents  that 
may  or  may  not  follow  from  the  services,  and, 
after  the  settlement  of  the  client's  claim  for  the 
Injuries,  it  was  error  to  admit  testimony  of 
physicians  that  plaintifiTs  services  were  worth  a 
specified  sum  because  they  were  not  ordinary 
services,  and  because  plaintiff  might  have  had 
to  attend  court  as  a  witness. 

Appeal  from  Circuit  Court,  Randolph 
County ;  John  W.  Meeks,  Judge. 

Action  by  Hall  &  Hughes  against  Hender- 
son ft  Campbell.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.  Reversed  and  re- 
manded. 

Henderson  &  Campbell,  for  appellants. 
Oeo.  T.  Black  and  H.  M.  Bishop,  for  appellees. 

UIJAj,  C.  J.  Hall  &  Hughes,  two  physi- 
cians, sned  Henderson  &  Campbell,  a  firm  of 
lawyers,  alleging  that  said  firm  engaged  the 
professional  services  of  the  plaintiffs  to  visit, 
examine,  and  report  upon  the  physical  con- 
dition of  one  Mrs.  Caroline  Wyse,  a  client  of 
theirs,  who  was  alleged  to  have  been  injured 
through  the  negligence  of  a  railroad  com- 
pany, and  that  the  plaintiffs  performed  such 
services,  and  for  the  same  the  defendants 
agreed  that  they  would  pay  to  them  the  sum 
of  1200.  The  answer  admitted  the  employ- 
ment for  the  purposes  stated,  but  denied  that 
they  had  agreed  to  pay  the  sum  of  $200  or 
any  other  certain  sum,  but  alleged  that  they 
bad  agreed  to  pay  the  sum  that  the  services 
would  reasonably  be  worth.  They  alleged 
that  the  services  were  worth  $34,  but  they 
tendered  940  before  suit,  and  continued  the 
tender  in  their  answer.  The  plaintiffs  testi- 
fied to  facts  which,  if  believed,  would 
have  sustained  their  allegation  that  the  de- 
fendants had  promised  to  pay  them  $200  for 
their  services.  Dr.  Hughes  testified  to  the 
services  rendered,  and  that  thereafter  he 
went  to  Jonesboro  on  private  business,  and 
while  there  saw  Dr.  Lutterloh  (the  physician 
for  the  railroad  company),  who  stated  to  him 
that  he  thought  the  railroad  company  would 
pay  $1,<X)0  to  the  injured  woman  and  $100 
each  to  Dr.  Hall  and  himself;  that,  on  his 
return,  he  told  Mr.  Henderson  that  the  case 
could  be  settled  on  these  terms;  and  that 
Henderson  approved  it.  He  was  further  per- 
mitted to  testify  as  follows :  "I  consider  the 
services  we  rendered  the  defendants  was 
worth  $200  to  them  because  we  made  the 
case  for  them,  and  got  the  compromise  for 
them."  The  defendants  offered  testimony 
which,  if  l)elieved.  would  prove  that  there 
was  no  contract  for  a  fixed  sum,  and  that  they 
were  liable  for  reasonable  services  only.  The 
plaintiffs  in  rebuttal  offered  testimony  from 


several  doctors  that  the  charge  of  $200  was 
reasonable  in  view  of  the  fact  that  the  serv- 
ices rendered  were  not  ordinary  services,  and 
the  further  fact  that  the  doctors  might  be 
made  to  appear  In  court  as  witnesses.  The 
defendants  in  rebuttal  of  this  introduced 
testimony  tending  to  prove  that  the  amount 
tendered  by  them  was  full  compensation  for 
the  services  rendered. 

The  court  gave  two  Instructions  to  the  jury. 
The  first  was  that,  if  they  found  by  a  pre- 
ponderance of  the  testimony  that  defendants 
agreed  to  pay  plaintiffs  the  sum  of  $200  for 
the  services  rendered,  tliey  should  render 
verdict  against  the  defendants  for  that  sum. 
The  second  was  to  the  effect  that,  if  there 
was  no  contract  for  any  certain  amount  en- 
tered into  between  the  parties,  then  it  was 
their  duty  to  find  for  the  plaintiffs  in  sucb 
sum  as  they  found  would  be  a  fair  and  rea- 
sonable compensation  for  the  services  render- 
ed by  the  plaintiffs  to  the  defendants  under 
the  contract  that  was  entered  Into  between 
them;  and,  in  arriving  at  their  conclusion 
as  to  the  amount  that  was  due  them,  that 
they  should  weigh  and  consider  all  the  facts 
and  circumstances  in  the  case.  The  jury  re- 
turned a  verdict  for  $130,  and  therefore  It 
must  be  taken  that  the  jury  found  against  the 
plaintiffs  as  to  a  contract  to  pay  $200.  It 
is  objected  that  the  plaintiffs  should  not  have 
recovered  on  a  quantum  meruit  when  they 
sued  on  a  contract,  and  that  it  was  error  to 
give  the  second  instruction  and  admit  testi- 
mony of  the  value  of  the  services.  The  an- 
swer admitted  the  employment  and  a  con- 
tract for  services,  and  alleged  the  amount 
was  not  agreed  upon  but  should  be  the  usual 
fees  for  such  services.  This  made  it  per- 
missible for  either  party  to  introduce  evi- 
dence as  to  the  value  of  the  services,  and  the 
second  instruction  was  proper  in  submitting 
to  the  jury  the  case  as  presented  In  the  an- 
swer. This  was  the  view  which  prevailed 
with  the  Jury,  although  they  fixed  the  com- 
pensation higher  than  defendants'  witnesses 
put  it,  and  less  than  the  plaintiffs'  put  it. 
But  the  court  erred  In  admitting  testimony. 
In  the  first  place,  the  testimony  that  the  doc- 
tors brought  about  the  compromise,  and  that 
their  services  were  worth  $200  to  the  defend- 
ants because  they  made  their  case  for  them 
and  got  a  compromise  for  them  was  without 
the  issues,  and  highly  prejudicial.  The  suit 
is  solely  for  recovery  of  the  value  of  medical 
services,  and  not  for  services  as  negotlntora 
of  a  compromise;  and,  wben  the  court  ad- 
mitted this  testimony,  the  jury  had  a  right 
to  assume  that  they  should  find  for  the  value 
of  their  services  in  this  regard  as  well  as 
their  medical  services.  The  court  also  err«A 
in  admitting  testimony  of  several  doctors  to 
the  effect  that  the  plaintiffs'  services  were 
worth  $200  because  they  were  not  ordinary 
services,  and  the  further  fact  that  the  plain- 
tiffs might  have  had  to  attend  court  as  wit- 
nesses.   One  of  their  witnesses  was  asked  om 
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cnMMxamlnatioii  If  tlie  case  had  been  dis- 
missed before  tl»e  time  for-  &xlng  a  fee  what 
lisclarge  woald  be,  and.  lie  replied  that  then 
the  chirge  sboxid  be  aa  for-  ordinary  services ; 
ud  this  amount  he  &x:ed  at  less  than  the 
•mooat  tendered.  As  tbe  case  of  the  client 
w«  ttttled  before  ttila  controversy  arose,  It 
»ts  pure  speculation  aa  to  -what  the  physl- 
dini  might  have  been  called  upon  to  bare 
done  had  not  tbe  case  been  settled.  They 
rae  called  to  render  professional  services  In 
i  IphTSical  examination  of  a  lady,  and  were 
eatitled  to  pay  for  tlie  -value  of  those  services, 
tod  not  for  any  speculative  Incidents  that 
aii^t  or  might  not  bave  followed  from  this 
Krvice. 

Other  matters  are  presented,  but,  as  the 
Judgment  is  reversed  for  tbe  above  errors, 
it  is  not  necessary  to  consider  them,  as  they 
Till  not  occur  in  a  second  trial. 

Reversed  and  remanded. 


XJETV^    ▼.     NASH. 
(Supreme  Court   of   A.rlcansas.     Jane  29,  1008.) 
Waiess  and  ■Wa.xbr  CJottbses— Sueface  Wa- 

TEBS — ^RlOHT    TO     OBSXBUCT    FIOW— RuLB   IN 

Cities. 
Tbe  rule   -whicli    governs  the  right  to  dis- 
pose of  surface    water    in    agricaltoral  districts 
does  not  apply  to  property  located  in  the  midst 
of  a  populous  city,   wbicb,   in  order  to  make  it 
owfnU  the  owner   is   entitled  to  fill  up,  elevate, 
utd  construct  buildinss  on  in  aach  a  manner  as 
to  protect  it   atcainst    surface  water  on  an  ad- 
joining lot,  and  hence,  where  a  lot  owner  closed 
np  an  nndergroand   drain  on  discovering  that  it 
wms  carrying  surface  -waters  from  other  lots  on- 
to his  lot,  he  was  only  exercising  his  legitimate 

rightB  of  self-protection,  and  was  not  liable  for 

images  nor  subject   to   be  enjoined. 
lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  48.  Waters  and  Water  CJonrses,  ||  128-180.] 

Appeal  from  F»nla8ld  Chancery  Court;  Jes- 
se C  Hart,  Chancellor. 

Suit  by  Walter  Nash  against  M.  Levy  to 
restrain  defendant  from  obstructing  the  flow 
of  water  tbrougli  a  drain.  From  a  decree 
ft>r  plaintiff,  defendant  appeals.  Reversed 
and  remanded,  with  directions  to  dismiss  com- 
Iilalnt. 

John  H.  Clierry,  for  appellant  Marshall 
*  CofTman.  for  appellee. 

BATTXiE,  J.  Xbis  suit  was  brought  In  the 
Pnlaaki  chancery  court  by  Walter  Nash 
against  M.  Levy.  Be  alleged  in  his  complaint 
as  follows:  "That  he  is  the  owner  of  lot  6, 
in  bkx^  18,  In  Pope's  addition  to  Little  Roclc, 
Arfc.,  wbicb  is  on  tbe  southwest  corner  of 
Fourth  and  Sherman  streets;  that  he  has 
built  a  house  thereon  fronting  on  Sherman 
street,  and  one  on  tbe  alley,  fronting  Fourth 
ftrert;  that  about  one  year  ago  Fourth 
street  was  graded  between  Sherman  and 
Commerce  streets,  and  at  the  end  of  said 
alley  a  large  tile  drain  was  placed  tmder 
and  across  said  Fourth  street  to  carry  off 
tbe  water,  said  work  of  tiling  and  grading 
fcptng  done  under  tbe  authority  and  direction 


of  the  city  of  Little  Rock;  that  running 
down  said  alley,  and  for  quite  a  distance 
from  the  south,  is  a  natural  drain  or  water 
course  or  swale,  which  carries  off  large 
quantities  of  water,  being  the  outlet  for  tbe 
water  falling  on  several  acres  of  ground;  and 
that  prior  to  tbe  grading  of  said  Fourth 
street  said  drain  ran  across  tbe  same  In 
a  northeasterly  direction,  where  the  drain 
pipe  is  now  situated. 

"That  defendant  owns  the  property  on  the 
northwest  corner  of  said  Fourth  and  Sher- 
man streets,  lying  on  the  opposite  side  of 
Fourth  street  from  plaintiff's  property;  and 
there  is  and  has  been  for  a  long  time  a 
covered  culvert  running  northeastwardly  and 
under  defendant's  said  property  and  the 
sidewalk  adjoining,  which  for  a  long  time 
carried  off  the  water  of  said  drain,  whence 
it  was  carried  across  the  adjoining  property, 
and  so  on  until  it  reached  tbe  town  branch. 

"That  for  altout  two  months  after  the 
grading  and  tiling  of  I  ourth  street,  as  afore- 
said, the  water  was  carried  off  by  said  tiling 
and  culvert  when  defendant  closed  the  end 
of  said  ctilvert  at  the  curb  line  where  it 
joined  the  said  tiling  by  placing  plank  across 
the  same,  thereby  completely  obstructing  the 
flow  of  the  water  of  said  drain.  That  with 
heavy  rains  large  quanltles  of  water  ac- 
cumulate at  and  about  the  end  of  said  alley 
on  the  South  side  of  Fourth  Street,  submerg- 
ing his  sidewalk  and  backyard,  and  retain- 
ing wall  and  frequently  standing  for  several 
days  before  it  evaporates  or  soaks  up  in  the 
soil,  creating  a  nuisance  and  obstructing  the 
travel  on  said  sidewalk  on  that  side,  and  of- 
ten rising  high  enough  to  run  across  Fourth 
street  and  the  north  sidewalk  thereof,  there- 
by injuring  and  obstructing  the  same. 

"The  defendant  refused  and  fails  to  open 
said  culvert,  though  often  requested  to  do 
so.  Wberefore  plaintiff  prays  for  a  manda- 
tory injunction  requiring  defendant  to  remove 
said  obstruction  and  open  said  drain  for  the 
free  access  and  flow  of  the  water  through 
the  same,  and  that  he  be  permanently  en- 
joined from  again  closing  up  or  ot>structlng 
or  in  any  way  interfering  with  said  drain 
or  the  water  through  the  same,  and  for  costs 
and  all  proper  and  general  relief." 

The  defendant  answered,  and,  among  oth- 
er things,  said: 

"(4)  Defendant  denies  that  there  is  any 
stream  or  channel  or  water  course  running 
across  said  block  18,  or  across  the  block  on 
which  defendant  resides;  but  says  that  the 
only  water  flowing  northwardly  across  or 
from  said  I>}ock  18  is  surface  water  from 
rainfall  or  melting  snows,  and  there  is  a 
slight  depression  through  or  near  the  center 
of  said  block  18,  through  and  over  which  the 
greater  portion  of  said  surface  water  falling 
on  said  Mock  18  x>a8Bes  northwardly  toward 
the  town  branch;  that  It  flows  through  no 
chaimel,  but  spreads  over  the  lower  land  In 
a  northerly  direction  until  it  reaches  tbe 
town  branch. 
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"(5)  It  Is  true  tbat  there  has  been  a  small 
calvert  or  underground  drain  across  the 
rear  of  defendant's  lot,  as  well  as  the  ground 
north  of  bis,  extending  northwardly  to  Third 
street,  which  culvert  was  Inadequate  to  carry 
off  the  surface  water  coming  across  the 
street  from  the  block  above,  and  which  un- 
derground drain  was  made  for  the  sole  pur- 
pose of  subdralnage.  and  to  prevent  the  rear 
yards  from  being  wet  and  marshy;  but  defend- 
ant says  he  Is  not  obliged  by  law  or  other- 
wis^e  to  keep  the  same  open  to  drain  off  the 
surface  water  that  fails  or  flows  upon  plain- 
tiff's land,  and  that  he  has  closed  and  kept 
the  same  closed  against  said  surface  water, 
as  he  has  a  lawful  right  to  do. 

"(0)  Defendant  further  says  that  the  nat- 
ural flow  of  said  surface  water  would  not 
be  over  or  across  the  defendant's  said  land, 
but  would  be  across  the  land  in  rear  of  his, 
which  Is  lower  tlian  his;  that  be  has  done 
and  is  doing  nothing  in  respect  thereof  ex- 
cept protecting  his  said  land  from  being 
overflowed  by  the  surface  water  falling  upon 
the  land  of  the  plaintiff  and  other  owners 
of  lands  in  block  18,  and  this  be  has  a  law- 
ful right  to  do." 

After  bearing  the  evidence,  the  court  or- 
dered the  defendant  to  remove  at  his  own 
expense  any  and  all  obstructions  to  the  free 
passage  of  water  through  the  underground 
culvert  on  his  land,  and  perpetually  enjoined 
bim  from  closing  the  same. 

The  evidence  shows  that  the  defendant  was 
forced  to  close  the  underground  culvert  to 
protect  his  own  lot  against  overflows  by  sur- 
face water  on  account  of  the  obstruction  of 
water  flowing  tbrough  the  same  by  the  own- 
ers of  lots  l)elow  him. 

The  lot  of  the  defendant  is  In  the  midst 
of  a  populous  city.  The  rule  which  governs 
the  right  to  dispose  of  surface  water  In  agri- 
cultural districts  does  not  apply  to  such  prop- 
erty. It  is  set  apart,  held,  and  owned  for 
building  purposes.  To  make  it  useful  for 
this  purpose  tlie  owner  has  the  right  to  fill 
it  up,  elevate  it,  to  ditch  it,  to  construct 
buildings  on  It  in  such  a  manner  as  to  pro- 
tect It  against  the  surface  water  of  an  ad- 
Joining  lot.  If  in  so  doing  he  prevents  the 
flow  of  surface  water  upon  his  lot,  the  own- 
er of  the  higher  lot  has  no  cause  of  action 
against  him.  This  Is  a  necessary  Incident  to 
the  ownership  of  such  property.  A  contrary 
rule  would  operate  against  the  advancement 
and  progress  of  cities  and  towns  and  to  their 
injury,  and  would  be  against  public  policy. 

Judge  Dillon  In  his  work  on  Municipal  Cor- 
porations says:  "On  the  one  band,  the  own- 
er of  the  property  may  take  such  measures 
as  be  deems  expedient  to  keep  surface  wa- 
ter off  from  him,  or  turn  It  away  from  bis 
premises  on  to  the  street;  and,  on  the  oth- 
&f  band,  the  municipal' authorities  may  ex- 
ercise their  lawful  powers  in  respect  to 
the  gradation,  improvement,  and  repair  of 
streets,  without  being  Impliedly  liable  for 
the  consequential  damages  caused  by  surface 


water  to  adjacent  property."    2  Dillon's  Mu- 
nicipal Corporations  (4th  Ed.)  i  1010. 

In  Barkley  v.  Wilcox,  86  N.  Y.  140,  40  Am. 
Rep.  519,  the  syllabus  is  as  follows:  "The 
parties  owned  adjacent  lots  on  a  street  nenr 
a  village.  The  natural  formation  of  the  land 
was  such  that  surface  water  from  rain  or 
melting  snows  would  descend  and  accumulate 
in  the  street  in  front  of  plalntifiTs  lot'  and  In 
times  of  unusual  accumulations  would  run 
off  over  a  natural  depression  across  defend- 
ant's lot  and  other  low  lands  to  a  river.  De- 
fendant built  a  house  on  his  lot.  filled  in  the 
lot  and  graded  up  the  sidewalk  in  front  of  it, 
so  as  to  cut  off  the  flow  of  the  surface  water, 
and  thereafter,  there  l)eing  an  unusually 
large  accumulation  In  the  street,  it  flowed 
upon  plaintiff's  premises  and  Into  his  ceHar. 
In  an  action  to  recover  damages  for  the  in- 
juries, held,  that  defendant  was  not  liable." 
Vanderwiele  v.  Taylor,  65  N.  Y.  841. 

In  this  case  the  defendant  closed  up  an 
underground  drain  which  he  made  on  bis 
own  lot  when  he  discovered  it  was  Injurious. 
He  was  in  the  legitimate  exercise  of  his 
rights  for  his  protection,  and  is  not  liable 
for  damages. 

Decree  reversed  and  cause  remanded  with 
directions  to  the  court  to  dismiss  complaint 
for  want  of  equity. 

HART,  J.,  being  disqualified,  did  not  par- 
ticipate. 


STERNBERG  v,  FT.  SMITH  REFRIGERA- 
TOR WORKS  et  aL 

(Supreme  Court  of  Arkansas.    June  29,  1908.) 

1.  Mechanics'   Liens— Assent  or  Owneb — 
Authority  of  Abchitect. 

A  stipulation  in  building  specifications, 
made  a  part  of  the  contract,  tliat  should  the 
contractor  refuse  or  neglect  to  supply  sufficient 
materials  or  workmen,  the  architect  should  have 
power  to  provide  the  same,  the  expense  thereof 
to  be  deducted  from  the  contract  price,  did  not 
authorize  the  architect  to  bind  the  owner,  or 
to  create  a  lien,  beyond  the  original  contract 
price. 

2.  Same— Pbioritt. 

Persons  who  furnish  a  principal  contractor 
with  labor  or  material  used  in  a  buildins  are 
entitled,  on  equal  footing,  to  liens  on  the  build- 
ing, to  an  amount  not  exceeding  the  original 
contract  price,  or  if  the  work  is  abandoned  liy 
the  principal'  contractor,  to  tbe  amount  of  the 
contract  price  less  the  cost  of  completing  the 
building  in  accordance  with  the  contract ;  and 
the  owner  cannot  discriminate  between  persons 
performing  labor  or  furnishiug  material,  but 
must  prorate  the  contract  price  between  them. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Mechanics'  Liens.  |  337.] 

Appeal  from  Sebastian  Chancery  Court; 
J.  V.  Baurland,  Chancellor. 

Suits  In  equity  by  the  Ft  Smith  Refriger- 
ator Works  and  by  Kenney  Bros,  against  M. 
Stei-nberg,  to  recover  the  price  of  material 
furnished  for  buildings,  and  to  have  liens 
declared  thereon.  The  suits  were  consolidat- 
ed, and  there  was  a  decree  for  plaintiffs  and 
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^fradant   appeals, 
tlons. 


Reversed,   with  dlrec- 


WiDcliester  tc  Martin,  for  appellant  Brlz- 
nbtra  &  Fltzhngh,  for  appellees.  Read  ft 
McDonoog-b,  for  appellee  Kenney  Bros. 

McCtJIXOCH,  J.    One  S.  K.  Robinson  en- 
tered into  a  written  contract  with  appellant. 
Sternberg,  to  furnish  material  and  construct 
two  cottages.  In  the  city  of  Ft.  Smith,  for 
the  latter,  at  and  for  the  sum  of  $3,950.    The 
<Tintraet  provided  that  the  houses  should  be 
•-■oastructed  In  accordance  with  certain  plans 
and  specifications  prepared  by  Sullenger,  an 
tichitect,  which  are  referred  to  In  the  con- 
tract,  and  expressly  made  a  part  thereof. 
The  q>eciflcatlons  contained  the  following: 
"Supplying  labor,  etc.    Should  the  contractor 
at  any  time  during  the  progress  of  the  work 
psfnse  or  n^Iect  to  supply  a  euflBclency  of 
materials   or    workmen,   the   architect   will 
bave  power  to  provide  materials  or  workmen 
after  three  days'  notice  having  been  given 
in   writing    to    furnish   said    materials   and 
^wrkmen.     In  case  of  noncompliance  the  ex- 
pense arising  from  such  actlc»  shall  be  de- 
ducted from  the  contract  price,  the  back  per- 
centage shall  be  forfeited,  and,  if  necessary, 
the  work  re-let.     The  materials  and  imple- 
ments on  the  premises  shall  hereby  become 
fOTfeited  and  sold  If  necessary  to  finish  the 
■B-ork."     Robinson  abandoned  the  work  be- 
fore completing  the  houses,   and  the  same 
were  completed  by  other  parties  employed 
br  appellant,    in  accordance  with  the  con- 
tract.   At  the  time  of  the  abandonment  ap- 
r-t^Iant  bad  paid  out,  on  certificates  of  the 
irHUtect,  for  labor  and  material,  the  sum  of 
KJ91Z33,  and  it  cost  him  the  additional  sum 
(•f  flMiO  to  complete  the  bouses,  making  an 
excess,  wbicb  be  paid  out  over  the  contract 
Vriee.      Appellees,    Ft    Smith    Refrigerator 
fforks   and    Kenney   Bros.,  instituted  suits 
la  equity,  to  recover  the  price  of  material 
fnmisbed   for    u^e  In,  the  buildings,  and  to 
bave  liens  declared  on  the  buildings  and  lot. 
Tbe   chancellor    found   In   their   favor,   and 
retprpd  a  decree  accordingly. 

Boblnson  got  sick  during  the  progress  of 

Ui^  work  on  tbe  buildings,  bnt  the  work  was 

'"ontianed,   for  a  time,  under  supervision  of 

rbe  architect,  before  final  abandonment,  when 

af?>ellant  re-let  the  contract  for  completing 

•ie  Iraildlngs   to   other  parties  for  the  sum 

amed    above.      During   the  time   Robinson 

WIS  sick  and  before  he  finally  abandoned  the 

w'Tk.   api»ellees    furnished  the  material   In 

qnestion  npon  orders  given  by  the  architect. 

Tie  chancellor  found  that  the  orders  were 

jiren  without  any  authority  from  appellant, 

acept  the  authority    Implied  from  the  terms 

rf  the  contract  wltb  Boblnson,  and  we  think 

tie  proof  sustains  the  finding.    Appellant  ex- 

prwily  declined  to  bind  himself  to  pay  for 

uoM  to  be  furnished  by  one  of  the  appel- 

Im,  aid  as  to  tbe  other,  he  was  not  consult- 

A  Tbe  cbanccUor  decided  that  the  contract 

IXS!  coiuatuted    sufficient  authority,  from 


appellant  to  the  architect,  to  purchase  the 
material  for  him,  and  to  bind  him  for  the 
payment  thereof.  The  conclusion  of  the 
chancellor  Is  stated  in  the  following  lan- 
guage: "The  purchases  thus  made  by  the 
architect  became  a  debt  In  favor  of  Stem- 
berg,  against  the  contractor,  and  the  claim 
must  take  Its  place,  and  assiune  the  chances 
of  payment  as  If  furnished  by  an  Independ- 
ent materialman,  but  each  Is  a  basis  for  a 
lien  against  his  building  under  the  circum- 
stances, the  same  as  If  there  had  been  no 
contract  between  him  and  Robinson,  or  as 
If  he  had  made  a  direct  personal  purchase 
of  the  material."  We  think  that  this  Inter- 
pretation of  the  contract  was  erroneous.  The 
stipulation  in  question  did  not  constitute  the 
architect  the  agent  of  the  owner  for  the  pur- 
pose of  procuring  labor  and  material  for  the 
biUldlng.  The  builder  obligated  himself  in 
the  contract  to  furnish  these,  and  to  complete 
the  building  for  a  stated  price;  and.  In  this 
particular  clause  of  the  contract,  he  express- 
ly agreed  that  If  he  failed  to  furnish  sufficient 
labor  and  material,  the  architect  might  do  so, 
and  deduct  the  cost  from  the  contract  price. 
The  statute  would  give  a  lien,  as  to  subcon- 
tractors, to  the  extent  of  the  original  con- 
tract price,  for  labor  or  material  furnished 
under  these  circumstances.  But  the  clause 
of  the  contract  In  question  did  not  authorize 
the  architect  to  bind  the  owner,  or  to  create 
a  Hen  on  the  building,  beyond  the  original 
contract  price.  This  feature  of  the  contract 
was  manifestly  inserted  for  tbe  benefit  of  the 
owner,  so  that  the  architect  could  require 
the  furnishing  of  labor  and  material  pursuant 
to  the  contract;  but,  until  work  was  aban- 
doned by  the  contractor,  and  the  owner  took 
charge  for  the  purpose  of  completing  the 
building,  or  unless  he  authorized  the  archi- 
tect to  procure  labor -and  material  for  the 
building,  he  cannot  be  held  liable,  nor  can 
liens  be  asserted  against  his  building  beyond 
the  original  contract  price.  The  contract  did 
not  constitute  the  architect  the  agent  of  the 
owner  for  the  purpose  of  procuring  labor  and 
material,  as  that  was  within  the  obligation 
of  the  builder.  We  are  therefore  of  the  opin- 
ion that  the  chancellor  erred  In  holding  ap- 
pellant liable,  beyond  the  contract  price,  for 
material  furnished. 

Under  the  rule  laid  down  by  this  court  In 
Long  V.  Abeles,  77  Ark.  166,  93  S.  W.  76,  all 
who  furnish,  to  a  principal  contractor,  labor 
or  material  used  In  the  construction  of  a 
building  are  entitled,  on  equal  footing,  to 
liens  on  the  building,  to  an  amount  not  ex- 
ceeding the  original  contract  price,  or,  where 
work  has  been  abandoned  by  the  principal 
contractor,  to  the  amount  of  the  contract 
price  after  deducting  the  cost  of  completing 
the  building,  in  accordance  with  the  contract ; 
and  the  owner  cannot  discriminate  between 
persons  who  perform  labor  or  furnish  mate- 
rial, but  must  prorate  the  contract  price  be- 
tween them.  To  this  extent  the  case  of  Bar- 
ton V.  Grand  Lodge,  71  Ark.  35,  70  S.  W.  305, 
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wag  overruled.  The  amount  paid  out  by  ap- 
pellant for  labor  and  material  before  Roblo- 
son  abandoned  tbe  work,  together  with  the 
amount  necessarily  expended  In  completing 
tbe  building  after  abandonment,  exceeded  the 
original  contract  price.'  Appellee  Ft.  Smith 
Refrigerator  Works,  according  to  the  proof  in 
the  record,  received  its  pro  rata  of  the 
amount  paid  by  appellant,  and  is  entitled  to 
no  more;  but  it  does  not  appear  that  Kenney 
Bros,  have  been  paid  anything  at  all.  So, 
under  the  rule  In  Long  v.  Abeles,  they  are  en- 
titled to  their  pro  rata  of  the  difference  be- 
tween the  contract  price  and  the  amount  paid 
out  by  appellant  In  completing  the  buildings 
after  Robinson  abandoned  the  work.  We 
cannot,  from  the  proof  before  us,  ascertain 
precisely  what  their  proper  share  is. 

The  decree  is  reversed,  with  directions  to 
dismiss  tbe  complaint  of  Ft.  Smith  Refrig- 
erator Works  for  want  of  equity,  and  to  as- 
certain the  amount  of  pro  rata  of  the  con- 
tract price  due  Kenney  Bros.,  and  decree  a 
lien  therefor,  in  accordance  with  this  opinion. 


INDUSTRIAL  MDT.  INDEMNITY  CO.  v. 

PERKINS. 

(Supreme  Court  of  Arkansas.     June  29,  190S.) 

INSUBANCE  —  Actions— Evidknok—Paymbnt 

or  FBEMimi. 

Evidence  in  an  action  on  a  life  policy  held 
lo  8ho7  that  the  first  premium  bad  not  l>een 
paid. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  {  1709.] 

Appeal  from  Circuit  Court,  Crawford 
County;    Jeptha  H.  Evans,  Judge. 

Action  by  Alice  Perkins  against  the  Indus- 
trial Mutual  Indemnity  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed, and  action  dismissed. 

Mechem  A  Mecfaem,  for  appellant.  J.  E. 
London,  for  appellee. 

HART,  J.  This  action  was  brouj^t  by 
appellee  against  appellant  to  recover  upon 
a  policy  of  life  insurance.  This  Is  the  second 
appeal  of  the  case.  The  opinion  on  tbe  first 
apiieal  is  reported  in  81  Ark.  89,  98  S.  W.  709, 
and  contains  a  full  statement  of  facts.  The 
same  facts  as  reported  there  were  adduced 
in  evidence  at  the  trial  In  the  case  below,  and, 
in  addition  thereto,  W.  C.  Nidiolson,  who  was 
not  a  witness  at  the  former  trial,  testified 
that  he  was  the  agent  of  appellant;  that  he 
gave  the  policy  to  Henry  Howell  and  asked 
him  to  deliver  it  and  collect  the  premium; 
that  Howell  reported  to  him  that  he  had  de- 
livered the  policy  but  failed  to  collect  the 
premium;  that  afterwards  he  went  to  see 
Perkins,  the  person  Insured  by  the  policy, 
for  tbe  purirase  of  collecting  the  premium; 
that  Perkins  did  not  pay  him,  and  shortly 
afterwards  died  without  paying  it  There 
was  a  Jury  trial,  and  verdict  for  appellee. 
Appellant  contends  that  there  is  no  evidence 
on  which  to  base  a  verdict  for  appellee. 


We  think  tbe  evidence  now  overcomes  tUe 
prima  fade  case  made  by  the  delivery  of  tbe 
policy  and  receipt.  The  testimony  adduced 
at  the  former  trial  has  been  re-enforced,  by 
that  of  Nicholson,  the  agent  of  the  company, 
whose  duty  it  was  to  collect  the  premluxn, 
and  who  was  in  a  better  position  than  any 
one  else  to  know  whether  or  not  it  had  been 
paid.  The  testimony  Is  uncontradicted  and 
not  weakened  by  cross-examination.  It  is 
reasonable,  and  leaves  no  room  for  doubt. 
It  shows  conclusively  that  the  premium  was 
not  paid.  Hence  there  was  no  Issue  of  fact 
to  submit  to  the  Jury,  and  the  court  should 
have  directed  a  verdict  for  appellant 

Reversed  and  dismissed. 


SHAFSTALL  v.  DOWNEY. 
(Supreme  Court  of  Arkansas.     June  29,  IOCS.) 

1.  Tbial  —  iNSTBUcnoNS  —  Request      to 
Ceaboe. 

It  is  not  error  to  refuse  defendant's  re- 
quests to  charge  where  defendant's  theory  of  the 
case  was  fully  covered  by  the  court's  instruc- 
tions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  46,  Trial.  H  651-659.] 

2.  Jury  —  Qualification  of  Jueobs  — Pbe- 
suMPTioN— Burden  of  Pboof. 

A  person  selected  and  retomed  as  a  juror 
is  presumed  to  be  qualified  and  competent  to 
serve,  and  the  burden  is  on  the  challenging 
party  to  make  out  at  least  a  prima  facie  case 
to  the  contrary. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  |  584.] 

3.  Samb  —  Ghaixenok  fob   Rei.ation8hip  — 
Proof. 

Where  a  Juror  challenged  for  relationship 
under  Kirby's  Dig.  {  4401,  providing  that  no 
person  shall  serve  as  a  petit  juror  who  is  re- 
lated to  either  party  within  the  fourth  degree 
of  consanguinity  or  affinity,  testified  that  be 
was  related  to  plaintiff,  but  did  not  know  in 
what  degree,  defendant  was  bound  to  intro- 
duce proof  in  order  to  establish  the  challenge 
that  the  juror  was  related  within  the  degree 
specified. 

[Ed.  Note.— For  cases'  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  §  584.] 

4.  Costs— AppEAir— Review  of  Decision   of 
Justices  of  the  Peace— Tender. 

Where  a  justice's  docket  recited  that  the 
parties  appeared  on  a  specified  date,  and  de- 
fendant in  open  court,  after  tbe  cause  was  call- 
ed, offered  $30  to  plaintiff,  and  asked  that  it  be 
accepted  and  the  suit  stopped,  such  entry  was 
sufficient  to  show  a  valid  tender  of  $30,  so  that, 
on  plaintiff's  failure  to  recover  more  on  appeal, 
costs  should  have  l>een  taxed  against  him  from 
the  date  of  tbe  tender. 

5.  Chattel  Mortoaoes  — RBPLEVin  — Judq- 

UENT. 

Where,  in  replevin  by  a  chattel  mortgagee, 
plaintiff  was  entitled  to  possession  only  to  fore- 
close tbe  mortgage,  and  the  jury  found  the  bal- 
ance due  on  the  mortgage  to  be  $25,  the  court 
should  have  rendered  judgment  for  tbe  property 
or  the  balance  due  on  the  mortgage,  as  expressly 
provided  by  Kirby's  Dig.  S  6869. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  t  316.1 

Appeal  from  Circuit  Court  Randolph  Coun- 
ty; John  W.  Meeks,  Judge. 
Replevin  by  A.  N.  Downey  against  Frank 
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Shaflrtan.  Prom  a  judgment  for  plaintiff 
on  appeal  from  a  Justice  of  the  peace,  de- 
ieaiaiit  appeals.       Unversed   and  remanded. 

Henderson  &  Caxnpbell,  for  appellant.    Geo. 
T.  Black,  for  appeJlee. 

HAKT,  J.     This  -vras  an  action  of  replevin 
broDgiit  by  A.  N.  I>o'WDey  before  a  Justice  of 
the  peace  to  recover  a  mare  upon  which  he 
had  a  mortgage.     He  alleged  that  there  was 
a  balance  doe  of  $104.83,  a  portion  of  which 
(ns.48)  was  Interest  upon  the  purchase  price 
of  a  Gpan  of  mules.     The  object  of  the  suit 
■«  the  foreclosure  of  the  mortgage.    Frank 
Shafstall,   tbe   defenclant.  In  his  answer  ad- 
mitted that  there  -tras  $86.35  due  on  the  orig- 
inal mortgage,  but  pleaded  as  an  offset  an  ac- 
count against  plaintUE  for  nursing  in  his  fam- 
ily during  the  illness  of  plaintiff  and  of  his 
mother.     He    denied    that  he  owed  plaintiff 
an?  Bom  whatever    for  Interest    Defendant 
pre  a  bond    to    retain  tbe  property.     The 
jndgment  In  the  Justice  court  was  in  favor 
of  the  defendant.     TJimn  appeal  to  the  circuit 
court,  there  was  a  trial  de  novo,  and  the  ju- 
ry returned  the  following  verdict:   "We,  the 
joTj,  find  in  favor  of  the  plaintiff  a  return 
of  the  property  in  question,  to  wit,  one  bay 
mare  or  Its  value  $106.00,  and  we  further 
find  that  the  defendant  is  due  the  plaintiff 
Ko.OOl"     Judgment  was  rendered  in  accord- 
i       anee  with  the  verdict,  and  the  costs  were  tax- 
ed against  the  defendant    The  defendant  fil- 
ed a  motion  to   retax  the  costs  and  In  sup- 
port of  It  read  from  the  docket  of  the  Justice 
of  the  iieace  tbe  following  (caption  and  style 
of  the  court  omitted):    "On  this  11th  day  of 
February,    1907,    comes  the   parties  to   this 
canse,  and  In  open  court,  after  court  was  call- 
ed, the   defendant   Ifrank   Shafstall  offered 
thirty  ($30.0O)  dollars  to  A.  N.  Downey,  and 
asked  that  it  be  accepted  and  tbe  suit  stop- 
ped."    The  court  refused  to  retax  tbe  costs. 
Defendant  then  filed  a  motion  for  a  new  trial, 
and.  upon  it  being  overruled,  appealed  to  this 
court 

His  first  contention  is  that  the  court  erred 
In  refusing  to  give  to  the  jury  the  Instruc- 
tions asked  by  him.    Without  setting  out  tbe 
iBstmctions  given  or  refused,  it  is  sufficient 
to  say  that  we  think  the  theory  of  tbe  case 
contended   for  by  tbe  defendant  was  fully 
eorrered  by  the  court's  Instruction  to  the  ju- 
ry.   This  Is  evidenced  by  the  finding  of  tbe 
Jury  as  to   the  amount  due  plaintiff  by  the 
defendant.      In  the  selection  of  the  Jury  to 
try  this  cause.  Dee  Mack,  a  member  of  the 
retcular    panel    of   petit   jurors,   was   asked 
Tbetber  he  was  related  to  either  party  to  the 
■ait     He  answered  that  he  was  related  to 
tbe  plalntllT,  Mr.  Downey,  but  that  he  did 
not  know   In  what  degree.     The  court  pro- 
Doonced  him  competent     The  defendant  ex- 
eepted  to  the  ruling  of  the  court  and  upon 
his  objection  being  overruled,  peremptorily 
fballenged  the  Juror,  and  In  so  doing  exhaust- 
ed hlB  peremptory  challenges.    A  person  se- 
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lected  and  returned  as  a  Juror  Is  presumed 
to  be  qualified  and  competent  to  serve ;  and 
the  burden  is  upon  the  challenging  party  to 
show  to  the  contrary,  who  must  at  least  make 
out  a  prima  fade  case.  24  Cyc.  346.  Section 
4491  of  Kirby's  Digest  provides  that  "no  per- 
son shall  serve  as  a  petit  juror  who  is  related 
to  either  party  to  a  suit  within  the  fourth 
degree  of  consanguinity  or  affinity."  The  ex- 
amination of  the  juror  did  not  disclose  that 
he  was  related  in  the  prohibited  degree.  The 
challenging  party  should  have  made  out  a 
prima  facie  case  of  the  juror's  relationship 
within  the  prohibited  degree  by  questions 
asked  the  juror,  or  by  tbe  offer  of  other 
proof.  Failing  to  do  this,  there  was  no  error 
in  the  ruling  of  the  court  pronouncing  him 
a  competent  juror. 

We  think  the  transcript  from  the  justice's 
docket  shows  an  offer  to  confess  judgment 
it  is  a  matter  of  common  knowledge  that 
justices  do  not  keep  their  records  with  that 
accuracy  and  familiarity  that  is  generally 
observed  In  coarts  of  record.  Tbe  verdict  of 
the  jury  In  the  circuit  court  is  evidence  that 
it  was  tbe  intention  of  the  defendant  to  con- 
fess judgsaent;  for  the  amounts  are  nearly 
the  same,  and  in  either  case  is  far  below  the 
amount  claimed  by  the  plaintiff.  In  Petsing- 
er  T.  Beaver,  44  Ark.  562,  this  court  held: 
"When,  on  appeal  to  the  circuit  court  plain- 
tiff recovers  less  than  defendant  offered  to 
confess  Judgment  for  in  justice  court  all  cost 
subsequent  to  the  offer  should  be  adjudged 
against  plaintiff."  Therefore  the  court  erred 
In  not  granting  defendants'  motion  to  retax 
the  costs. 

Tbe  court  also  erred  in  the  form  of  the 
judgment  Tlie  plaintiff  was  entitled  to  the 
possession  of  the  mare  only  for  the  purpose 
of  foreclosing  the  mortgage.  The  jury  found 
the  balance  due  him  on  the  mortgage  to  be 
$25.  The  court  then  should  have  rendered 
judgment  for  the  property  or  the  balance 
due  on  the  mortgage  in  accordance  with  the 
provisions  of  section  6869  of  Kirby's  Digest 

The  cause  is  therefore  reversed  and  re- 
manded, with  directions  to  the  court  to  ren- 
der judgment  on  the  verdict  found  by  the 
jury  for  the  mare  or  the  balance  found  due 
on  the  mortgage  in  accordance  with  the  pro- 
visions of  section  6869  of  Kirby's  Digest, 
and  to  adjudge  all  costs  against  the  plaintiff 
after  tbe  refusal  of  the  offer  of  the  defendant 
to  confess  judgment  In  the  Justice  of  the  peace 
court 


CHICAGO,  E.  I.  ft  P.  RT.  CO.  et  al.  v. 

liANNON. 

(Supreme  Court  of  Arkansas.     June  29,  1908.) 

1.  Railboads— Injuries    to    Persons    Neab 

Trains— Negligence— Evidence. 

In  an  action  against  a  railroad  for  injuries 
to  an  employe  of  a  third  person  while  in  the 
performance  of  his  duty  of  directing  the  load- 
ing of  a  train,  caused  by  a  brakeman,  in  the 
employ  of  the  railroad,  disconnecting  the  hose 
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with  vUch  the  air  brake  wat  operated,  evidence 
held  to  show  that  the  brakeman  waa  negligent, 
after  discovering  plaintiff's  peril,  in  failing  to 
make  any  effort  to  avoid  injuring  him,  authoriz- 
ing a  recovery. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  H  914,  915.] 

2.  .Damages  —  Pebsonai.    Ihjubies  —  Exces- 
sive Damages. 

Plaintiff  received  an  injury  to  his  leg,  and 
a  physician  treated  him  about  three  times.  He 
was  laid  up  about  14  days,  and  the  remedies 
applied  caused  great  pain.  He  was  obliged  to 
use  crutches  for  about  4  weeks  thereafter.  He 
was  not  able  to  return  to  his  former  occupation 
of  railroad  braking.  When  injured,  he  received 
f  100  a  month,  and  had  a  promise  of  a  raise  of 
$25  a  month.  Held,  that  a  verdict  for  $1,112.50 
was  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  M  372-396.] 

3.  Tbiai^Instbuctiows— Rbfusai,    to    Give 

INSTBUCTIONS   COVEBED   BT  ThOSK  GiVEN. 

It  is  not  error  to  refuse  requested  instruc- 
tions covered  by  those  given. 

[Kd.  Note.— For  oiikp«  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  K  651-659.] 

Appeal  from  Circuit  Court,  St  Francis 
County;    Haace  N.  Hutton,  Judge. 

Action  by  James  Lannon  against  the  Cbl- 
cago.  Rock  Island  ft  Pacific  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

C.  L.  Marsilllat  and  Paul  W.  Evans,  for 
appellant     N.  W.  Norton,  for  appellee. 

BATTLE,  J.  James  Lannon  sued  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany, and  states  bis  cause  of  action  as  fol- 
lows: "On  the  17th  day  of  June,  1907,  he 
was  injured  by  the  negligence  and  careless- 
ness of  a  brakeman  In  the  employ  of  the  de- 
fendant, Chicago,  Rock  Island  &  Pacific  Ry. 
Co. ;  that  said  Injury  was  caused  by  the  care- 
lessness of  said  brakeman  In  disconnecting 
the  hose  with  which  the  air  brake  Is  oper- 
ated, between  the  car  next  to  the  caboose 
and  the  caboose  Itself;  that  In  disconnecting 
the  hose  the  said  brakeman  carelessly  failed 
to  shut  off  the  air,  with  the  result  that  the 
discharged  air  caused  the  end  of  the  hose 
and  heavy  iron  attachment  thereon  to  be  vi- 
olently thrown  against  the  leg  of  plaintiff, 
striking  him  between  the  knee  and  ankle, 
cutting  through  his  clothing  and  the  flesh  on 
his  leg  to  and  injuring  the  bone;  that  from 
said  injury  plaintiff  has  suffered  great  pain, 
and  has  lost  time  fro'm  his  employment,  be- 
ing as  yet  unable  to  work. 

"That  said  train  is  what  is  known  as  a  'log 
train'  and  Is  operated  by  the  defendant  for 
the  Forrest  City  Mfg.  Co.,  the  train  being  op- 
erated by  the  employ<^  of  the  defendant, 
and  the  loading,  handling  and  unloading  of 
the  logs  being  done  by  a  crew  in  the  employ 
of  the  Forrest  City  Mfg.  Co.,  of  which  crew 
plaintiff  was  the  foreman. 

"Plaintiff,  in  the  discharge  of  bis  duties 
as  stich  foreman  of  the  Forrest  City  Mfg. 
Co.'s  bands,  was  at  ail  times  rightfully  in 
and  about   said   train,    superintending    the 


loading  and  unloading  of  logs  and  the  man- 
agement of  the  loading  machinery  and  tackle  ; 
and  the  Injury  to  this  plaintiff  occurred  while 
he  was  about  said  train  in  the  discharge  of 
bis  duties  as  foreman.  By  the  injury  above 
described  plaintiff  has  been  damaged  In  the 
sum  of  $1,500." 

Defendant,  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  answered  and  denied  the 
material  allegations  of  the  complaint,  and 
pleaded  the  contributory  negligence  of  the 
plaintiff  as  a  defense. 

The  Jury  in  the  case,  after  bearing  the 
evidence  and  the  Instructions  of  the  court, 
returned  a  verdict  in  favor  of  the  plaintiff 
for  $1,112.50.    Defendant  appealed. 

The  question  In  the  case  is,  was  ttie  Terdict 
sustained  by  evidence? 

The  evidence  tended  to  prove  the  following 
fact:  The  appellant  railway  company,  in  the 
year  1907,  operated  what  Is  known  as  a  "log 
train"  for  the  Forrest  City  Manufacturing 
Company,  in  carrying  logs.  The  loading, 
handling,  and  unloading  of  the  logs  were  done 
by  a  crew  in  the  employment  of  the  Manu- 
facturing Company,  of  which  appellee  was 
foreman.  His  duties  as  such  foreman  were 
to  superintend  the  loading  and  unloading  of 
the  train,  and  to  manage  the  loading  machin- 
ery and  tackle,  and  to  direct  where  the  train 
shall  stop  for  the  purpose  of  loading  with 
logs  and  unloading  the  same,  and  when  to 
move  after  such  work  has  been  finished.  lie 
had  the  right  to  be  In  and  about  the  train 
whenever  and  wherever  his  duties  called  him. 

On  the  17th  day  of  June,  1907,  the  train 
was  standing,'  and  the  crew  of  the  manufac- 
turing company  was  engaged  in  loading  it. 
About  or  near  the  time  the  loading  was  com- 
pleted, appellee  was  standing  between  the 
caboose  of  the  train  and  the  car  next  to  It, 
instructing  a  memt>er  of  the  loading  crew  as 
to  how  to  do  Ills  work.  While  there,  a  brake- 
man  of  the  railway  company,  engaged  in  oper- 
ating the  train,  came  within  three  feet  of 
him,  and  without  any  warning  disconnected 
the  hose  with  which  the  air  brake  Is  operated, 
between  the  caboose  and  the  car  next  to  it, 
between  which  appellee  was  standing,  and 
failed  to  shut  off  the  air,  with  the  result  that 
the  discharged  air  caused  the  end  of  the  hose 
to  be  violently  tlnrown  against  the  leg  of  the 
appellee  to  his  great  injury. 

It  is  said  that  appellee  was  guilty  of  neg- 
ligence in  being  between  tlie  cars.  This  may 
be  true.  If  so.  It  did  not  excuse  the  brake- 
man  In  injuring  him.  He  saw  him  there; 
knew  the  danger  of  disconnecting  the  hose  in 
the  manner  Indicated;  knew  of  the  danger 
to  which  the  appellee  was  exposed  by  bis  ac- 
tion ;  and  did  nothing  to  protect  him.  There 
was  no  necessity  fot  hasty  action.  The  train 
was  not  yet  ready  to  leave.  Under  the  cir- 
cumstances the  Jury  had  reason  to  believe 
that  appellee  was  in  a  "discovered  peril,"  and 
that  the  brakeman  failed  to  make  any  effort 
to  avoid  injuring  him.  Tbere  was  evidence 
to  sustain  the  verdict 
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Tbe  appellaiit  contends  that  the  verdict 
Wis  for  excessive  damages.  The  Injury  re- 
rriTcd  caused  the  blood  to  mn  down  appel- 
k«'s  leg.  A  physician  treated  him  about 
tbiee  times.  He  testified:  "I  was  laid  up 
12.  13,  or  14  days.  For  the  first  10  days  I 
tad  to  apply  these  hot  turpentine  bandages. 
Tbe  instructions  were  that  my  wife  do  this, 
tD-1  she  kept  It  up  until  about  10  o'clock  at 
nUbt  for  altout  10  or  12  days.  It  was  very 
;oinfn]  during  that  time,  and  then  the  tur- 
it-nrliie  got  to  blistering,  and  I  would  take 
'tern  off,  and  then  the  pain  would  commence. 
Tt«n  the  pain  would  strike  me  when  I  would 
3)  to  move.  It  was  great  pain,  and  I  was 
in  misery.  I  was  confined  to  my  bed  for 
itoot  a  week,  before  I  even  attempted  to  get 
I?  on  a  crutch. 

"^r.  Abel  loaned  me  some  crutches,  and 
after  that  I  could  hobble  around  the  house  In 
"Ko  or  three  days,  and  finally  walked  down 
'•'vn  with  these  crutches.  This  was  12  or  15 
I'iT^  after  tbe  accident.  I  used  the  crutches 
viuethlng  over  4  weeks,  and  then  I  used  a 
T.iiking  cane  tip  until  about  6  weeks  ago. 

"I  am  not  entirely  free  from  pain  yet.  If 
I  take  a  sudden  step,  I  feel  a  soreness  yet, 
)M  It  is  very  sensitive.  If  I  could  find  light 
'arloyinent  where  I  could  favor  this  Umb, 
v.Lifh  I  have  been  trying  to  do,  I  could  go  to 
'('T*^.  I  am  not  able  to  go  to  braking,  or 
'i.i.  Into  the  railroad  service.  When  injtu:- 
ii.  I  was  receiving  $1C0  a  month,  and  I  had  a 
p;}inise  of  a  raise  of  $25  on  the  1st  of  Janu- 
iry." 

According  to  this  testimony,  which  the  Jury 
tad  a  right  to  believe,  the  damages  recovered 
Tas  not  excessive;  the  Intensity  and  duration 
of  the  pain  suffered  being  an  Important  ele- 
3y-ct  thereof. 

Tbe  Instmctions  asked  for  by  appellant 
i-xl  refused  by  the  court  were  sufficiently 
covered  by  those  given. 

Jndgment  affirmed. 


ST.  LOUIS,  I.  M.  ft  S.  RT.  00.  v.  INMAN. 
■^tprcmc  Coort  of  Arkansas.     June  29,  1008.) 

t  .ippEAi,  AKD  Ekbob— DiBPosrnoR  or  Cask 

OS  Appbai.. 
The  Supreme  Court,  reversing  a  judfcment 
fcr  plaintiff  for  error  in  the  admission  of  e-vi- 
^w  will,  on  the  evidence  being  insufficient  to 
nsuin  a  verdict,  so  declare  and  save  the  ez- 
VBK  of  a  second  trial. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
nl  3,  Appeal  and  Error,  §{  4579,  4590.] 
2.  Save— Sbcord  Afpeai.. 

Where  a  Judgment  for  plaintiff  is  reversed 
M  appeal  because  of  error  in  the  admission  of 
niMiCT,  but  the  evidence  was  not  insufficient 
to  (ottain  tbe  verdict,  and  on  second  trial  the 
<adiet  was  again  rendered  for  plaintiff,  tbe  trial 
tai!t  bad  in  accordance  with  tbe  principles 
'iii  down  by  the  Supreme  Court  in  reversing 
•if  cue.  and  the  evidence  substantially  the  same 
u  on  tbe  first  trial,  the  Judgment  will  be  af- 
ba«d. 

lEd.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 

toi.  3.  Appeal  and  Error,  {!  4353-135&] 


Appeal  from  Circuit  Court,  White  County ; 
Hance  N.  Button,  Judge. 

Action  by  Matilda  Inman,  administratrix 
of  L.  H.  Inman,  deceased,  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

See  81  Ai^.  591,  99  S.  W.  832. 

T.  M.  Mehaffy  and  J.  B.  Williams,  for  ap- 
pellant S.  Brundldge,  J.  W.  and  M.  House, 
for  appellee. 

HILL,  C.  J.  Matilda  Inman  as  adminis- 
tratrix of  L.  H.  Inman,  deceased,  sued  the 
railway  company  to  recover  damages  occa- 
sioned by  the  death  of  said  Inman,  who  left 
said  Matilda  Inman,  widow,  and  two  chil- 
dren, surviving  him.  The  action  was  predi- 
cated upon  the  negligence  of  one  Mars,  an 
alleged  vice 'principal,  who  was  the  foreman 
of  a  wrecking  crew.  Issue  was  taken  upon 
the  allegations  of  the  complaint,  and  trial  re- 
sulted In  a  verdict  for  $5,000  for  the  plaintiff, 
and  the  defendant  appealed.  The  case  la  re- 
ported In  81  Ark.  591,  99  S.  W.  832,  where  It 
was  reversed  on  the  admission  of  incompetent 
testimony.  It  was  Insisted  upon  the  former 
hearing  that  the  plaintiff  had  not  alleged  in 
her  complaint  any  negligence  upon  the  part  of 
the  defendant  In  failing  to  furnish  a  safe 
place  to  work;  and  it  was  also  argued  that 
the  suit  could  not  be  sustained  because  the 
risk  was  an  assumed  one,  and  that  Inman 
was  guilty  of  contributory  negligence,  and 
that  there  was  no  duty  resting  upon  tbe 
railroad  company  to  provide  Inman  with  a 
safe  place  to  work,  owing  to  the  character  of 
the  work  performed.  The  court,  not  content 
with  discussing  the  question  of  evidence  up- 
on which  the  case  was  reversed,  considered 
that  it  was  Its  duty  to  discuss  the  law  con- 
trolling the  questions  which  had  been  argued 
and  which  would  necessarily  arise  in  the  new 
trial,  in  order  that  the  case  be  properly  re- 
tried. After  the  remand,  the  complaint  was 
amended  so  as  to  make  an  additional  charge 
of  negligence  predicated  upon  tbe  failure  of 
the  company  to  use  reasonable  care  In  the 
adoption  and  use  of  reasonable  means  for 
the  safety  of  deceased  at  the  time  of  the  ac- 
cident, and  that  by  reason  of  such  failure 
bis  death  had  occurred.  The  defendant  de- 
nied these  allegations,  and  upon  the  Issues 
in  the  original  complaint  and  this  amend- 
ment the  case  was  again  tried — this  time  in 
strict  accordance  with  the  principles  an- 
nounced by  this  court  in  the  former  opin- 
ion. 

The  plaintiff  Introduced  testimony  tending 
to  show  why  the  rope  which  Imnan  descend- 
ed the  last  time  was  on  the  north  side  of  the 
pier  instead  of  being  on  the  south  side,  as 
some  of  the  witnesses  said  it  had  been  at 
other  times.  This  testimony  tended  to  show 
that  the  rope  was  not  used  on  the  south  side 
because  of  the  presence  of  a  bunch  of  wil- 
lows  and  '  a   quantity    of   mud  and  water 
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through  which  a  person  would  have  to  wade 
to  use  It  there.  There  was  also  testimony 
tending  to  show  that,  owing  to  the  exten- 
sion of  the  ties  on  the  south  side,  It  was 
more  convenient  to  get  up  from  the  north 
side.  The  defendant  strengthened  its  de- 
fense by  the  testimony  of  J.  T.  Brown,  an 
eyewitness  to  the  death  of  Mr.  Inman.  The 
substance  of  his  testimony  was  that  be  had 
gone  to  the  top  of  the  pier  on  the  same  line 
thot  Mr.  Inman  came  down  on;  that  Inman 
used  it  a  few  feet  distant  from  the  place  be 
used  it  when  he  came  up,  but  that  when  be, 
Brown,  used  it  he  threw  the  line  over,  so  as 
to  throw  himself  beyond  the  beam  that  fell 
at  the  time  Mr.  Inman  was  under  it;  tbat 
In  this  way  he  would  be  out  of  the  way  of 
the  beam  should  it  fall.  He  did  tbis  because 
he  considered  it  dangerous  to  nse  the  line 
wbere  Mr.  Imnan  did;  and  tbat  it  could  be 
conveniently  used  as  he  used  It  without  be- 
ing between  the  pier  and  the  wreck.  The 
other  testimony  In  the  case  was  in  effect 
the  same  as  given  on  the  former  trial.  This 
trial  resulted  in  another  verdict  in  favor  of 
the  plaintiff  In  the  sum  of  $5,000,  and  the 
railroad  company  has  again  appealed.  There 
Is  nothing  left  for  discussion  in  the  case. 
The  effect  of  the  evidence  before  was  not 
discussed,  because  the  case  had  to  be  re- 
manded upon  another  proposition,  and  the 
evidence  might  be  different  on  the  second 
trial.  Bnt  had  It  been  insufficient  to  have 
sustained  a  verdict,  the  court  would  have 
so  declared,  and  not  put  the  parties  to  the 
useless  expense  of  a  second  trial  wbere  tbe 
evidence  showed  no  cause  of  action  existing. 

Counsel  for  appellant  contend  that  they 
were  not  In  any  wise  concluded  upon  the 
•facts  In  this  record  by  the  former  opinion, 
which  Is  true;  but  the  facta  In  this  record 
are  essentially  the  same  as  in  the  former 
record,  so  far  as  all  material  Issues  are  con- 
cerned, and  the  same  reasons  which  would 
have  sustained  the  verdict  then,  had  the  case 
been  properly  tried,  sustain  It  now. 

Judgment  affirmed. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  v.  BAILEY. 

(Sapreme  Court  of  Arkansas.     July  6,  1908.) 

Masteb  and  Sebvawt— Action  fob  Wages— 
Penaltt  fob  Nonpayment. 

Acts  1905,  p.  53S,  provide  that  when  a 
railroad  shall  discharge  an  employ^,  his  unpaid 
wages  shall  become  due  and  payable  on  tbe  day 
of  such  discharge,  and  he  may  request  his  fore- 
man or  the  timekeeper  to  have  the  money,  or 
a  check  therefor,  sent  to  any  station  where  a 
regular  agent  is  kept,  and  if  tbe  money  or  the 
check  does  not  reach  such  station  within  7 
days  from  the  date  of  the  request,  then  as  a  pen- 
alty his  wages  shall  continue  from  the  date  of 
the  discharge  at  the  rate  till  paid.  Held,  that 
under  this  act  the  wages  become  due  when  a 
servant  is  discharged,  and  no  penalty  accrues, 
unless  he  requests  to  have  the  money  or  the 
check  sent  to  a  regular  station  where  a  regular 
agent  is  kept,  and  the  money  or  check  does  not 
reach  such  station  within  7  dnys  thereafter,  and 
hence  it  was  error  to  render  a  judgment  for 


penalty,  wbere  the  court  did  not  submit  the 
question  as  to  whether  plaintiff  requested  his 
money  or  check  sent  to  any  particular  station, 
though  the  jury  found  that  he  applied  for  liis 
money  within  7  days  after  discharge. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;    Frederick  D.  Fulkerson,  Judge. 

Action  by  Robert  Bailey  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed,  on  condition 
that  defendant  remit  part  of  the  judgment 

T.  M.  Mehaffy  and  J.  B.  Williams,  for  ap- 
pellant   Stuckey  ft  Stuckey,  for  appellee. 

BATTLE,  J.  Robert  Bailey  alleged  tbat 
he  was  In  tbe  employment  of  ttie  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Compa- 
ny, earning  at  the  rate  of  $1.40  a  day ;  that 
there  was  due  him  $28  for  labor  performed; 
that  he  was  discharged  by  the  railroad  com- 
pany on  tbe  23d  day  of  November,  1906; 
that,  be  having  requested  It  at  that  time  to 
send  the  amount  due  him  to  its  agent  at 
Newport  It  failed  to  do  so,  and  he  Is  enti- 
tled to  his  wages  until  the  same  be  paid.  Tbe 
railroad  company  denied  these  allegations. 

Bailey  was  in  the  employment  of  the  rail- 
way company,  but  the  evidence  Is  conflU-tiug 
as  to  his  having  been  discharged,  or  his  hav- 
ing requested  his  wages  sent  to  him  at  any 
particular  station,  or  that  he  applied  for  bla 
wages  at  any  particular  place  after  the  ex- 
piration of  7  days  after  his  discharge;  one 
witness  having  testified  that  he  issued  to  him 
a  check  for  his  wages  when  he  quit  work, 
which  called  for  his  pay  if  he  presented  it  at 
the  pay  car. 

The  court  Instructed  the  jury  as  follows: 

"Gentlemen  of  the  jury.  In  this  case  the 
suit  Is  for  wages,  which  the  plaintiff  com- 
plains tbe  defendant  owes  him  for  work  and 
for  penalty  for  not  paying  him  when  it 
should  liave  been  done,  within  7  days,  up  un- 
til the  time  suit  was  brought  I  instruct 
you,  to  start  out  with,  that  the  verdict  in 
this  cose  should  be  for  tbe  plaintiff  in  some 
amount,  and  that  amount  Is  tbe  actual  time  be 
worked,  at  the  sum  agreed  to  be  paid  him, 
less  tbe  board,  which  was  the  amount  agreed 
upon  should  be  for  board.  Tbe  next  question 
is,  after  you  find  that  amount,  you  want  to 
further  find  and  answer  these  questions,  that 
will  determine  tbe  question  as  to  whether  or 
not  there  will  l>e  a  penalty:  The  first  ques- 
tion Is,  how  many  days  did  plaintiff  work? 
You  must  determine  that  In  order  to  fix  the 
amount  due  him  for  his  actual  work.  What 
was  the  amount  due  plaintiff  for  such  work? 
What  was  the  actual  amount  due  plaintiff 
for  labor  performed  after  all  such  credits 
were  given?  Did  plaintiff  voluntarily  quit 
the  service  of  the  defendant?  If  he  volun- 
tarily quit,  the  penalty  does  not  apply.  It 
only  applies  when  he  was  either  refused 
work,  or  when  they  dlschatyed  him.  When 
they  did  either  of  these,  then  it  was  their 
duty  to  pay  him  within  7  days  by  money  oi 
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deck,  wbidi  mlgbt  be  sent  at  bis  request  to 
tlie  agent  at  some  station. 

"nx  next  question  la,  did  plaintiff  present 
to  tbe  (gent  at  Newport  a  request  for  his  pay 
within  7  days  after  quitting  the  service,  or 
tt  my  other  time?    If  so,  when? 

"Now  yon  can  answer  each  one  of  those 
«oesUona,  and  It  will  be  the  form  of  the  ver- 

Tbe  defendant  objected  to  the  giylng  of 
ttie  following  portions  of  the  court's  charge, 
IS  &bOTe  set  out,  and  saved  Its  exceptions 
to  the  giving  of  same,  to  wit: 

"When  they  did  either  of  these,  then  it 
ns  their  duty  to  pay  him  within  7  days 
V  iDoney  or  check,  which  might  be  sent  at 
lis  i«qnest  to  tbe  agent  at  some  station. 

'Hie  next  question  Is,  did  plaintiff  present 
to  the  agent  at  Newport  a  request  for  bis 
;^  within  7  days  after  quitting  the  service, 
M  »t  sny  other  time?    If  so,  when?" 

Tbe  conrt  propounded  to  the  Jury  tbe  fol- 
:oTiiig  interrogatories  to  be  answered  in  the 
verdict,  to  wit: 

"il)  How  many  days  did  plaintiff  work? 

"'S)  What  was  the  actual  amount  due 
[liDtiff  for  such  work? 

'■■Si  What  amount  was  actually  due  plaln- 
'^  for  labor  performed  after  all  Just  credits 
were  given? 

"ill  Did  plaintiff  voluntarily  quit  the  serv- 
kf  of  defendant? 

"(91  Did  plaintiff  present  to  tbe  agent  at 
Xfirport  request  for  his  pay  within  7  days 
liter  quitting  the  service,  or  at  any  other 
::me.  and  if  at  any  other  time,  when?" 

The  Jury  returned  the  following  verdict: 

-in  We,  the  Jury,  find  that  plaintiff  work- 
ed 20  days. 

■i2.i  .Vmount  due  plaintiff  $28." 

"'4>  That  plaintiff   was   discharged. 

"to)  The  plaintiff  applied  within  7  days 
sfter  being  discharged  at  proper  place  for 
bis  money." 

Tpon  the  reading  of  the  verdict,  before  It 
"fis  accepted,  and  before  the  Jury  was  dls- 
i-kirged  from  the  case,  defendant  objected 
to  tbe  verdict,  and  to  tbe  form  thereof,  upon 
the  grounds  that  it  was  not  responsive  to  the 
qittstions  propounded  to  the  jury,  and  not 
t*n«nsiTe  to  each  of  said  questions,  and  be- 
uose  tbe  verdict  did  not  respond  in  any 
tanner  to  tbe  third  interrogatory ;  but  tbe 
wort  overruled  tbe  objections,  and  discbarg- 
(d  the  Jnry,  to  which  defendant  saved  its 
«icq)tion3. 

Tbe  conrt  rendered  a  Judgment  for  plain- 
ts for  $28  debt,  and  $92.60  penalty ;  and  the 
^fesdant  appealed. 

The  statute  provides  that  when  any  rall- 
n>ad  osrporatlon  shall  discharge  or  refuse  to 
farther  employ  any  servant  or  employe 
thereof,  the  unpaid  wages  of  any  such  serv- 
>at  or  employ^  then  earned  at  tbe  contract 

''te,  without  abatement  or  deduction,  shall 

be  and  become  due  and  payable  on  day  of 

^ii  discharge  or  refusal  to  longer  employ ; 

ud  any  socb  servant  or  employ^  may  re- 


quest of  his  foreman,  or  the  keeper  of  his 
time,  to  have  the  money  due  him,  or  a  valid 
check  therefor,  sent  to  any  station  where  a 
regular  agent  is  kept,  and  if  the  money 
aforesaid,  or  a  valid  check  therefor,  does  not 
reach  such  station  within  7  days  from  the 
date  it  Is  so  requested,  then,  as  a  penalty 
for  such  nonpayment  the  wages  of  such  serv- 
ant or  employ^  shall  continue  from  the  date 
of  the  discharge  or  refusal  to  further  em- 
ploy, at  the  same  rate,  until  paid."  Acts 
1905,  p.  538.  Under  this  act  the  wages  of 
the  discharged  servant  become  due  when  he 
is  discharged,  and  no  penalty  accrues  un- 
less he  requests  his  foreman,  or  tbe  keeper 
of  his  time,  to  have  tbe  money  due  him,  or  a 
valid  check  therefor,  sent  to  a  specified 
station  where  a  regular  agent  is  kept,  and 
the  money  or  check  does  not  reach  such  sta- 
tion within  7  days  from  the  date  it  Is  re- 
quested. Wisconsin  &  Arkansas  Lbr.  Co.  v. 
Reaves,  82  Ark.  377,  102  S.  W.  206.       _  ' 

The  court,  in  this  case,  did  not  submit 
to  tbe  Jury  tbe  question  as  to  whether  plain- 
tiff requested  bis  money  or  check  sent  to 
any  particular  station.  The  law  allows  T 
days  after  the  request  for  the  railroad  com- 
pany to  have  the  money  or  check  at  the  spe- 
cified station.  The  Jury  fotmd  that  he  ap- 
plied within  7  days  after  being  discharged. 
The  court  erred  In  rendering  judgment  for 
tbe  penalty. 

If  the  appellee  will  remit  within  two  weeks: 
from  this  date,  so  much  of  the  judgment  as 
was  rendered  for  the  penalty,  the  remainder 
thereof,  will  stand  affirmed;  otherwise  the 
entire  judgment  will  be  reversed,  and  the 
cause  will  be  remanded  for  a  new  trial. 


BRIZZOLABA  et  al.  v.  CITY  OP  FT.  SMITH 

et  al. 
(Supreme  Court,  of  Arkansas.     July  6,  1908.) 

1.  Injunction  — Grounds  of  Belief  — Ille- 
gal Sale  of  Land— Pbeventing  Cloud  on 
Title. 

Equity,  though  it  has  jurisdiction  to  enjoin 
an  illegal  sale  of  land  to  prevent  a  cloud  on  the 
title,  will  not  interfere  where  the  proceeding, 
judgment,  or  instrument  in  writing  on  which  a 
claim  is  asserted  is  void  on  its  face,  or  where  a 
threatened  proceeding  will  necessarily  show  on 
its  face  that  it  is  void. 

[Ed.  Note.— For  casea  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §§  91-95.] 

2.  Equity— Gbounds  or  Jubisdiction- Mul- 
tiplicity OF  Suits. 

A  suit  by  property  owners,  on  behalf  of  them- 
selves and  all  others  interested,  to  restrain  the 
enforcement  of  a  city  ordinance  requiring  prop- 
erty owners  to  construct  sidewalks,  curbing,  and 
guttering,  and  on  their  failure  to.  do  so  autboriz- 
mg  the  city  to  construct  the  same  at  the  expense 
of  the  property  ownersj  which  should  be  a  lien 
thereon,  and  declaring  it  a  misdemeanor  to  fail 
to  comply  with  the  ordinance,  is  within  the  rule 
that  equity  will,  in  a  single  suit,  take  cognizance 
of  a  controversy,  determine  the  rights  of  the 
parties,  and  grant  the  requisite  relief,  to  pre- 
vent a  multiplicity  of  suits,  where  a  number  of 
persons  have  separate  and  individual  claims- 
and  rights  of  action  against  the  same  party,  but 
all  arise  from  the  same  common  cause,  are  gov- 
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erned  by  the  same  legal  rale,  ioTolve  similar 
facts,  and  the  whole  matter  may  be  settled  in 
one  suit. 

3.  MVNICIPAI.    COBPORATIONS   —    PTJBLIO    IM- 
PBOVEMENTS — GUTTKES. 

Incorporated  cities  and  towns  have  no  pow- 
er to  compel  property  owners  to  construct  gut- 
ters. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  36,  Municipal  Corporations,  {  745.] 

4.  Sake. 

An  ordinance  requiring  property  owners  to 
construct  sidewalks,  curbing,  and  guttering  is 
not  invalid  because  failing  to  provide  for  proper 
filling,  ditching,  excavating,  and  grading  before 
the  curbing  and  guttering  is  placed,  since  in 
such  failure  it  does  not  require  property  owners 
to  do  such  work,  which  they  may  not  lawfully 
be  required  to  do. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  745.] 

5.  Same. 

_  Kirby|8  Dig.  {  5462,  providing  that  the 
ordinances  of  a  municipality  may  be  enforced 
by  the  imposition  of  fines  and  penalties,  and 
section  54G6,  providing  that,  if  a  thing  prohibit- 
ed or  rendered  unlawful  is  in  its  nature  con- 
tinuous in  respect  to  time,  a  fine  or  penalty  for 
allowing  the  continuance  thereof  in  violation 
of  an  ordinance  shall  not  exceed  a  desiiniated 
amount  for  each  day  that  the  same  may  be  un- 
lawfully continued,  authorize  the  provisions  of 
an  ordinance,  requiring  property  owners  to 
construct  sidewalks,  curbing,  and  guttering, 
which  make  it  a  misdemeanor  for  them  to  fail 
to  do  so,  impose  a  fine  therefor,  and  declare  each 
day's  delay  to  be  a  separate  offense. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  745.] 

6.  Same— Obdinances— Invalidity  in  Pabt. 

The  invalidity  of  an  ordinance  requiring 
property  owners  to  construct  sidewalks,  curbing, 
and  guttering,  as  to  the  guttering,  does  not 
render  the  remainder  of  the  ordinance  invalid. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §g  248-251.] 

Appeal  from  Sebastian  Cbancery  Court; 
J.  v.  Bourland,  Chancellor. 

Action  by  James  Brlzzolara  and  others 
against  the  city  of  Ft  Smith  and  others  to 
restrain  the  enforcement  of  an  ordinance  re- 
quiring property  owners  to  construct  side- 
walks, curbing,  and  guttering,  and  providing 
that,  on  their  failure  to  do  so,  the  city  may 
construct  the  same  at  the  property  owners* 
expense.  Judgment  for  defendants,  and 
plaintiffs  appeal.  Reversed  and  remanded, 
with  directions. 

Jas.  Brlzzolara  and  T.  S.  Osborne,  for  ap- 
pellants. J.  P.  O'Mella  and  F.  A.  Youmans, 
for  appellees. 


BATTLE,  J.  On  the  16th  day  of  October, 
1906,  the  city  council  of  Ft.  Smith,  Ark., 
passed  an  ordinance,  No.  737,  section  1  of 
whicb  is  as  follows: 

"Section  1.  That  section  1978  of  Read  & 
McDonough's  Digest  of  the  Ordinances  of  Ft 
Smith,  Arkansas,  be  amended  to  read  as  fol- 
lows: 

"Owners  or  Occupants  Compelled  to  Build. 
The  owners,  occupants  or  agents  of  all  lots 
or  part  thereof,  blocks  or  parts  thereof  In  the 
city  of  Ft.  Smith,  Arkansas,  and  all  other 
real  property  In  said  city  abutting  on  any 


street  or  streets  or  parks  or  squares  In  said 
city,  shall  be  required  and  hereby  compelled 
to  build  and  construct  permanent  sidewalks 
and  curblngs  and  guttering,  or  repair  the 
same,  on  all  said  lots  and  blocks  or  part 
thereof  In  said  city  and  on  all  real  property 
In  said  city  not  subdivided  into  lots  and 
blocks  according  to  the  specifications  and  out 
of  the  material  hereinafter  prescribed." 

Section  9  of  the  ordinance  is  in  part  as 
follows:  "When  required,  said  owner,  occu- 
pant or  agent  is  required  to  construct,  re- 
build or  repair  any  foot  pavement  or  side- 
walk Improvement  or  curbing  or  guttering 
within  thirty  days  from  and  after  the  serv- 
ice of  notice  of  the  passage  by  the  city  coun- 
cil of  any  resolution  requiring  any  such  foot 
pavement  or  sidewalk  Improvement  or  curb- 
ing or  guttering  to  be  constructed,  rebuilt  or 
repaired.  The  notice  herein  required  shall 
be  given  and  served  as  follows,"  etc 

Section  10  of  the  same  ordinance  Is  as  fol- 
lows: 

"The  said  city  after  the  expiration  of  thir- 
ty (30)  days  from  the  giving  of  the  notice  as 
aforesaid  in  section  2016  shall  have  the  right 
to  do  and  perform  said  Improvement  or  re- 
pair, and  said  city  shall  have  a  Hen  for  the 
costs  thereof  upon  said  property  and  shall 
have  the  right  to  enforce  the  same  as  pro- 
vided in  section  5.542  of  Klrby's  Digest  of  the 
statutes  of  the  state  of  Arkansas." 

Section  11  Is  as  follows :  "Any  owner,  oc- 
cupant or  agent  who  falls  to  build,  construct 
or  repair  his  sidewalk  Improvement  or  curb- 
ing and  guttering  after  thirty  (30)  days  no- 
tice as  provided  in  section  2016  shall  bo 
guilty  of  a  misdemeanor  and  shall  be  fined 
for  each  offense  the  sum  of  fifteen  dollars 
($15.00)  and  each  day's  delay  shall  be  a 
separate  offense." 

On  the  25th  day  of  October,  1907,  the  same 
city  council  passed  a  resolution,  In  part  as 
follow^s : 

"Be  It  resolved  by  the  city  council  of  the 
city  of  Ft.  Smith,  Arkansas,  that  the  owners, 
occupants  and  agents  or  owners,  of  real  prop- 
erty In  said  city,  adjoining  the  streets  and 
portions  of  streets  hereinafter  named,  be  and 
they  are  hereby  required  within  thirty  (30t 
days  from  and  after  the  service  upon  them 
respectively  of  a  copy  of  this  resolution,  to 
construct  curbing  and  guttering  along  the 
street  frontage  of  the  lots  and  parts  of  lots 
and  other  real  property  owned  or  iccupled  by 
them,  respectively,  adjoining  said  streets  and 
portions  of  streets,  In  conformity  with  Ordi- 
nances No.  705  and  737,  of  said  city." 

On  the  17th  day  of  December,  1907,  James 
Brlzzolara  and  others  brought  suit  In  the 
Sebastian  chancery  court  for  the  Ft  Smith 
district;  and  alleged  In  thefr  complaint,  in 
part  as  follows: 

"Now  come  said  plalntifFB  on  behalf  of 
themselves  and  on  behalf  of  all  others  in- 
terested, and  who  may  desire  to  become  par- 
ties herein,  and  for  cause  of  action  against 
said  defendants,  said  mayor  and  aldermen 
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repmentlzig  said  defendant  city  In  their  of- 
Selal  cajMCIty,  all^^: 

"That  Bald  plalntlilB  are  citizens  of  the 
dtr  of  Ft.  Smltb.  Ark.,  and  owners  of  real 
property  tberefn;  that  they  own  property 
abutting  on  tbe  stceets  and  highways  of  said 
ity,  and  are  taxpayers  on  said  real  property ; 
ibat  said  defendants  are  endeavoring  to  en- 
force Illegal  exactions  and  liens  against  these 
plalntUEs  and  against  their  said  property,  and 
.liainst  the  Inhabitants  of  said  city,  by 
tbreatenlng,  demanding,  and  compelling  said 
plaintiffs  to  lay.  build,  and  construct  In  front 
<.f  their  said  property  on  the  streets  of  said 
r.7.  beyond  the  curb  line  on  said  streets,  a 
ix^icrete  gutter  30  Inches  In  width,  as  pro- 
-ided  and  required  by  Ordinance  Numbered 
737  of  the  Ordinances  of  the  city  of  Ft. 
Smith.  Arlc.,  a  true,  full,  and  complete  copy 
'  I  which  said  ordinance,  Including  its  title 
and  caption,  is  hereto  attached,  marked  'Ex- 
hibit A.'  and  made  part  of  this  complaint; 
t:iit  in  aid  of  the  enforcement  of  said  ordl- 
c:->.nce  the  city  council  of  said  city  on  the 
'iTith  day  of  October,  1907,  passed  and  adopt 
«d  a  resolution,  a  true,  full,  and  complete 
f^^y  of  which  resolution  Is  hereto  attached, 
lu^rked  'Exhibit  B,'  and  made  part  of  this 
complaint. 

"That  said  ordinance  and  resolution,  or  so 
macb  thereof  as  require  the  property  owner 
or  the  occnpant  of  property  thereby  affected, 
y>  lay.  buUd,  and  construct  a  concrete  gutter 
in  the  street  beyond  the  curb  line  in  front  of 
said  property,  and  permitting  and  empower- 
ing the  city,  on  fiillure  of  the  property  owner 
CO  to   do,   to   lay,  build,  and  construct  said 
gutter,  mwfct"e  the  expense  and  costs  thereof 
a    lien    on    said    property   abutting  on   said 
streets,  are  ill^al  and  void. 
*7bat  said  ordinance  Is  unreasonable. 
"That  said  city  purported  to  pass  said  or- 
dtnance    and    resolution,  not  being  InTCsted 
with  power  so  to  do,  and  without  any  au- 
thority of  law. 

"That,  by  the  terms  of  said  ordinance,  the 
owners  of  real  estate  are  required  and  com- 
pelled to  construct  on  the  streets  in  front  of 
their  property  a  curb  and  gutter,  and  the 
?pe<.-ifl<-ations  for  the  construction  of  the  same 
are  set  forth  In  the  aforesaid  ordinance  for 
Sntterlng  and  curbing.    It  Is  further  provid- 
ed by   said   ordinance  that  the  city  should 
bare  the   right  to  make  said  improvement, 
rrtmlld,  or  repair  the  same,  and  should  have 
a  lien  on  the  property  of  these  plaintiffs  for 
the  costs  thereof,  the  said  lien  being  assign- 
able and  enforceable  as  liens  upon  real  es- 
tate for  the  condemnation  and  sale  of  said 
real  estate,  for  the  payment  of  costs  so  paid 
by  the  city,  together  with  interest,  penalty, 
and  ccMts,    In   the   manner  and  under  the 
xeaam  provided  by  law  for  the  foreclosure  of 
Sens  upon   real  property  by  local  Improve- 
aent  districts,  so  far  as  applicable.    It  is 
farther  provided  by  the  aforesaid  ordinance 
tbat  a  failure  to  comply  with  the  terms  there- 
of is  also  made  a  misdemeanor,  and  subjects 


each  of  these  complainants  to  a  fine  for  each 
offense  in  the  sum  of  $15,  and  each  day's  de- 
lay, after  expiration  of  notice  provided  for, 
constitutes  a  separate  offense    •    •    • 

"That  the  said  defendant  the  city  of  Ft 
Smith,  through  Its  officers,  agents,  and  em- 
ployes, has  threatened  and  is  about  to  at- 
tempt to  proceed,  and  Is  proceeding,  to  con- 
struct and  put  In  the  aforesaid  curbing  and 
guttering,  and  thereby  acquire  a  Hen  for  the 
costs  thereof  and  penalty  and  to  have  such 
purported  Hen  enforced,  together  with  Inter- 
est, penalty,  and  costs,  against  the  property 
of  each  of  these  plaintiffs,  and  to  sell  said 
property  under  such  purported  claim  or  lien. 
That,  by  so  doing  apparently  upon  the  face 
of  the  proceeding  of  said  foreclosure  and 
sale,  the  same  will  apparently  vest  the  legal 
title  to  said  property  in  the  purchaser,  and 
will  thereby  cast  a  cloud  upon  the  title  to 
the  real  property  owned,  respectively,  by 
these  plaintiffs  and  of  which  these  plaintiffs 
are  severally  seised;  and  that  by  such  acts 
and  proceedings  the  said  defendants.  wUlioui 
right,  power,  or  authority  of  law  to  so  pro- 
ceed, and,  as  they  are  In  fact  now  procewl- 
Ing,  to  enforce  the  aforesaid  void  and  Illegal 
ordinance,  are  about  to  deprive  these  plain- 
tiffs and  each  of  these  plaintiffs  of  their  lib- 
erty and  property  without  due  process  of 
law,  and  that  the  said  defendants  are  about 
to  proceed,  and  are  In  fact  now  proceeding,  to 
enforce  the  aforesaid  void  and  Illegal  ordi- 
nance. 

"That  If  the  defendants  proceed,  and  they 
are  now  In  fact  proceeding,  to  enforce  the 
aforesaid  ordinance,  that  such  course  and 
conduct  will  involve  plaintiffs  in  a  multiplic- 
ity of  suits  and  actions  both  civil  and  crim- 
inal. 

"That  when  the  city  of  Ft.  Smith  shall 
have  made  or  constructed,  or  caused'  to  be 
made  or  constructed,  the  curbing  and  gutter- 
ing aforesaid,  the  cost  thereof  will  constitute 
a  lien  on  the  real  property  of  each  of  these 
plaintiffs,  and  will  cast  a  cloud  upon  their 
title  to  the  same;  and  that.  If  said  defend- 
ants are  not  restrained  from  so  doing,  plain- 
tiffs will  be  involved  In  a  multiplicity  of  suits. 

"Wherefore  defendants'  said  threatened 
acts  aforesaid  will  lead  to  a  multiplicity  of 
suits,  and  cause  irreparable  injury  to  plain- 
tiffs and  to  their  property  by  subjecting  them 
to  flues  and  penalties,  by  casting  a  cloud 
upon  the  title  to  their  property,  and  by  total- 
ly depriving  them  of  said  property." 

And  they  asked  that  "the  defendants,  and 
each  of  them,  their  agents,  servants,  and 
employes,  be  restrained  and  enjoined  from 
In  any  way  or  manner  enforcing  or  attempt- 
ing to  enforce  or  carry  out  any  of  the  terms 
or  provisions  of  the  aforesaid  void  and  Illegal 
ordinance ;  and,  on  final  hearing  thereof,  that 
said  defendants,  and  each  of  them,  their 
agents,  servants,  and  employes,  and  their 
successors  In  office,  be  forever  enjoined  from 
enforcing  or  attempting  to  enforce  any  of  the 
terms  or  provisions  of  said  illegal  and  void 
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ordinance;  and  for  other  and  further  relief." 

The  defendants  demurred  to  the  complaint, 
fijid  the  court  sustained  the  demurrer.  The 
plaintiff  refusing  to  plead  further,  the  court 
dismissed  the  complaint;  and  plaintiff  ap- 
pealed. 

A  court  of  equity  has  jurisdiction  to  enjoin 
an  illegal  sale  of  land  to  prevent  a  cloud  be- 
ing throvm  upon  its  title.  But  no  cloud  Is 
or  can  be  thrown  upon  the  title  If  the  pro- 
ceeding. Judgment,  decree,  or  instrument  of 
■writing  upon  which  a  claim  Is  asserted  is 
void  upon  its  face.  Neither  can  a  proceeding 
threatened  be  a  cloud  if  it  will  necessarily 
show  on  Its  face  that  it  will  be  void.  In  nei- 
ther of  these  cases  will  equity  interfere  to 
prevent  a  cloud,  as  none  will  arise.  Beard- 
sley  v.  Hill,  85  Ark.  4.  According  to  this 
rule,  It  does  not  appear  that  there  would 
necessarily  be  any  cloud  upon  the  title  of 
plalntilTs  if  defendants  should  be  left  unre- 
strained in  the  enforcement  of  the  ordinance. 

A  court  of  equity  will,  however,  in  a  single 
suit,  "take  cognizance  of  a  controversy,  deter- 
mine the  rights  of  all  parties,  and  grant  the 
relief  requisite  to  meet  the  ends  of  justice, 
In  order  to  prevent  a  multiplicity  of  suits, 
where  a  number  of  persons  have  separate, 
and  individual  claims  and  rights  of  action 
against  the  same  party,  but  all  arise  from 
the  same  common  cause,  are  governed  by 
the  same  legal  rule,  and  involve  similar  facts, 
and  the  whole  matter  may  be  settled  In  one 
action" ;  there  being  a  community  of  interest 
between  them  in  the  question  at  issue  and  in 
the  remedy.  1  Pomeroy's  Equity  Jurispru- 
dence (3d  Ed.)  Sg  255,  269.  The  cause  of  ap- 
pellftnts  comes  within  this  rule. 

Incorporated  towns  and  cities  have  no  pow- 
er to  compel  property  owners  to  construct 
gutters.  The  laws  of  this  state  give  them 
none;  -and  they  have  no  power  except  that 
given  them.  Morrllton  Waterworks  Improve- 
ment Dlst  V.  Earl,  71  Ark.  4,  69  S.  W.  577, 
71  S.  W.  666;  Tuck  v.  Waldron,  31  Ark.  462, 
465. 

Appellants  say:  "Said  ordinance  is  fur- 
ther invalid  because  It  Is  unreasonable  in 
falling  to  provide  for  proper  filling,  ditch- 
ings, excavating,  and  grading  before  requir- 
ing said  curblngs  and  guttering  to  be  placed." 
But  this  does  not  affect  the  ordinance.  In 
such  failure  it  does  not  require  property  own- 
ers to  do  such  work.  Little  Rock  v.  Fitz- 
gerald, 59  Ark.  494,  28  S.  W.  32,  28  L.  R. 
A.  496. 

Again  appellants  say:  "This  ordinance  is 
further  unconstitutional  as  It  makes  it  a 
misdemeanor  for  any  owner,  occupant,  or 
agent  who  falls  to  build,  construct,  or  repair 
his  curbing  and  guttering  after  30  days'  no- 
tice, •  •  •  and  punishes  by  fine  for  each 
offense  in  the  sum  of  $15,  and  each  day's 
delay  is  made  a  separate  offense.  The  act 
of  April  8,  1903,  does  not  authorize  this." 
But  sections  6462  and  5466  of  Kirby's  Di- 
gest do. 

So  much  of  the  ordinance  In  question  as 


requires  property  owners  to  construct  gutter- 
ing and  repair  the  same  is  Invalid.  But  as  It 
is  "separable  from,  and  not  necessary  to  tbe 
efficiency  of,  the  other  provisions  of  the  ordi- 
nance," it  win  be  treated  as  stricken  out, 
and,  for  the  present  and  until  It  otherwise 
appears,  the  remainder  of  the  ordinance  wlU 
be  treated  as  valid.  Rau  v.  Little  Rock,  34 
Ark.  303 ;  Eureka  Springs  v.  O'Neal,  56  Ark. 
350,  19  S.  W.  969. 

In  this  opinion  we  have  treated  the  curb- 
ing as  a  part  of  the  sidewalk.  It  Is  made  for 
the  protection  and  good  appearance  of  tbe 
sidewalk,  and  Is  more  appropriately  a  part 
of  it  than  any  other  part  of  the  street. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  the  court  to  overrule  the 
demurrer  and  for  further  proceedings. 

HILL,  O.  J.,  did  not  participate. 


HANDS  et  al.  v.  HAUGHLAND. 
(Supreme  Court  of  Arkansas.     July  6,  1908.) 

1.  Judgment— CoNci-u8iviERB88—C!oi.LATEBAi:. 
Attack.  . 

A  judgment  of  the  circuit  court  affirming  a 
probate  judgment  adjudging  a  guardian  to  be  in- 
debted to  Mb  ward,  not  having  been  appealed 
from,  cannot  be  attacked  collaterally  on  his  ap- 
peal from  a  judgment  of  the  circuit  court  on 
his  bond  superseding  the  probate  judgment. 

2.  Appeai.  and  Erbob— Supebbbdeas  Bonds — 
Pabtieb  fbom  Whom  REQaisED  —  Uuabd- 
lANS— Appeals  fbom  Pbobate  Coubt. 

Kirby's  Dig.  i  1349,  providing  that  guard- 
ians, etc.,  shall  not  be  required  to  give  super- 
sedeas bonds  on  appeals  from  probate  orders 
against  thepi  "as  such,"  does  not  apply  to  an 
appeal  from  a  probate  judgment  adjudging  a 
guardian  to  be  indebted  to  his  ward ;  that  being 
a  judgment  against  him  individually. 

3.  Same. 

Though  a  guardian  could  have  appealed 
from  a  probate  judgment  adjudging  him  to  be 
indebted  to  his  ward,  without  supersedeas,  the 
appeal  would  not  have  stayed  the  enforcement 
of  the  judgment ;  and  hence  it  is  no  defense  to 
liability  on  a  supersedeas  bond  that  he  could 
have  appealed  without  giving  it. 

FEd.  Note. — For  cnses  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4727.] 

4.  Evidence— Pbobate  Pboceedinos— Meth- 
ods OF  Pbovino. 

On  a  bearing  of  a  motion  for  judgment  on  a 
bond  given  by  a  fjuardian  to  supersede  a  probate 
judgment  adjudging  him  to  be  indebted  to  his 
ward,  he  could  not  show  by  oral  testimony  that 
the  probate  court  directed  the  sheriff  to  take 
him  into  custody  for  contempt  in  failing  to  com- 
ply with  an  order  directing  him  to  pay  the  mon- 
ey over,  and  that  he  was  held  In  custody  until 
he  executed  the  bond. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §t  536-545.] 

5.  Appeal  and  Ebbob— Scpebsbdeas  Bond- 
Defense. 

Since  the  probate  court  can  enforce  its  or- 
ders for  payment  or  distribution  of  lunds  in  a 
guardian's  hands  by  imprisonment  for  contempt, 
that,  after  a  guardian  failed  to  pay  money  over 
as  ordered,  the  probate  court  directed  the  sheriff 
to  take  him  into  custody  for  contempt,  and  lie 
was  held  until  he  gave  a  bond  to  supersede  the 
judgment,  affords  no  defense  to  liability  on  the 
bond. 
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Appeal  from  Circalt  Court,  Clark  County; 
i  M.  Carter,  Judge. 

Tbe  probate  court  adjudged  tbat  A.  W. 
HaBids  owed  Florence  Hands  Haugbland  a 
r;«cifled  balance  on  a  settlement  of  his  ac- 
^•-taiit  as  ber  guardian,  and  be  and  J.  J.  Pan- 
apn  appeal   from  a  Judgment  of  the  circuit 

''jrt  on  a  supersedeas  bond  given  on  his 
apfieal  from  tbe  probate  court  Judgment. 
ATlrmed- 

McMiUan  &  McMillan,  for  appellants.  Jos. 
E.  Calloway,  for  appellee. 

Mcculloch,  J.    This  is  an  appeal  from 
t.  rammaty  Judgment  rendered  by  the  circuit 
•ATurt  of  Clark  county  in  favor  of  Florence 
Hands  Hangtaland  against  A.  W.  Hands,  ber 
goanlian,  and  J.  J.  Pannell,  the  surety  on 
tis  supersedeas  bond.    Tbe  probate  court  In 
adjnstlns    tbe    settlement   account   of   said 
smardian  adjudged  him  to  be  due  his  ward 
tbe  sum  of  $177.25,  and  ordered  blm  to  pay 
<did   snm   orer   to   her.     He  took  an  appeal 
to  tbe  circuit  court,  and  executed  a  super- 
spdeas  bond  conditioned  that  be  would  "pay 
an  costs  of  said  appeal,  and  such  damages 
as  may  be  adjudged  against  blm  on  said  ap- 
peal,  and  perform  the  Judgment  of  the  cir- 
cuit court,  or  abide  or  perform  the  judgment 
of  said  probate  court  If  tbe  same  Is  affirmed 
01   tbe  appeal   dismissed."     On  trial  of  tlie 
cause  in  tbe   circuit  court  tbe  judgment  of 
tbe  probate   court  was  affirmed,  with  costs. 
Xo   appeal    has    been   prosecuted  upon  that 
decision.     On  a  subsequent  day  of  the  same 
term  of    tbe  circuit  court  the  Judgment  on 
tJe   bond    appealed  from  was  rendered.     In 
response    to    appellee's  motion  for  Judgment 
•o  tbe  bond,  appellants  set  forth  the  foUow- 
i-.s    defenses:     "First.  That    the    statute   of 
Ai^ansas   expressly  provides  tbat  guardians 
liave  tbe   right  of  appeal  from  all  orders  of 
tbe    probate    court,   and  cannot  be   required 
to  execute  a  supersedeas  bond.     Second.  Re- 
«f.^ndent    bad   the   right  of   appeal   without 
Tl;<»  orders  of  said  probate  court  being  super- 
ceded.    Third.  That  said  bond  was  obtained 
•v  means  of   duress,  and  is  therefore  void." 
VTo  win   discuss  and  dispose  of  the  allege! 
defenses  In   tbe  order  thus  presented  by  ap- 
pellants. 

As  the  Judgment  of  tbe  circuit  court  afflrm- 
"xg  the  Judgment  of  the  probate  court  has 
oot  been  appealed  from,  it  cannot  be  ques- 
Ucoed  collaterally,  and  It  need  not,  therefore, 
be  further  mentioned. 

The  statute  of  this  state  regulating  the 
tvlng  of  supersedeas  bonds  on  appeals  from 
probate  courts  Is  as  follows:  "Administra- 
tors, executors,  and  guardians  shall  not  be 
r«inired  to  give  bond,  but  all  orders  against 
Ibem  as  such  shall  be  superseded  by  the  ap- 
I«*l.  In  all  other  eases  where  the  appellant 
defies  a  supersedeas  he  shall  give  bond  in  a 


sufficient  sum,  to  be  settled  by  the  court, 
conditioned  tbat  be  shall  pay  all  costs  of 
the  appeal  and  such  damage  as  may  be  ad- 
judged against  htm  In  the  appeal,  and  will 
perform  the  Judgment  of  the  circuit  court, 
or  abide  and  perform  the  judgment  of  the 
probate  court.  If  the  same  Is  afSrmed  or  the 
appeal  is  dismissed,  aud  Judgment  may  be 
rendered  on  said  bond  in  tbe  circuit  court." 
Section  1349,  Klrby's  Digest.  Appellants 
contend  that  this  statute  exetupted  the  guard- 
ian from  giving  bond.  It  will  be  observed 
that  the  statute  only  exempts  administra- 
tors, executors,  and  guardians  from  require- 
ment to  give  bond  on  appeals  from  "orders 
ogainst  them  ns  such."  A  judgment  against 
a  guardian  In  favor  of  bis  ward  adjudging 
an  amount  to  be  due  and  directing  payment 
thereof  is  not  a  Judgment  against  him  as 
guardian,  but  it  is  against  him  individually. 
The  liability  grows  out  of  his  office,  but  the 
judgment  is  an  adjudication  of  individual 
liability.  It  Is  a  Judgment  against  him  for 
the  amount  of  his  ascertained  liability.  We 
hold,  therefore,  that  the  appeal  taken  by  th^ 
guardian  from  tbe  Judgment  of  the  probato 
court  did  not  operate  as  a  supersedeas  of 
tbe  judgment.  He  could,  of  course,  have  ap- 
pealed without  supersedeas,  but  tbe  appeal 
did  not  stay  tbe  enforcement  of  the  Judg- 
ment Therefore  It  Is  no  defense  to  liability 
on  tbe  bond  to  urge  that  be  could  have  ap- 
pealed without  executing  tbe  bond.  He  gave 
the  bond  to  prevent  enforcement  of  the 
judgment  while  the  appeal  was  pending. 

On  bearing  of  appellee's  motion  for  Judg- 
ment On  tbe  bond,  appellants  proved  by  oral 
testimony  that  after  tbe  guardian  bad  failed 
to  pay  over  the  money  to  his  ward  pursuant 
to  tbe  order  of  the  probate  court,  the  court 
directed  tbe  sheriff  to  take  blm  Into  custody 
for  contempt  of  court  In  falling  to  comply 
with  the  order,  and  that  he  was  held  In  cus- 
tody until  he  executed  the  supersedeas  bond. 
These  are  the  facts  upon  which  appellants 
base  their  defense  of  duress.  It  was  not 
proper  to  establish  proceedings  of  the  pro- 
bate court  In  this  way.  But,  conceding  them 
to  be  properly  established,  they  afford  no 
defense  against  liability  on  tbe  bond.  Tbe 
probate  court  has  power  to  order  the  pay- 
ment or  distribution  of  funds  in  the  hands 
of  an  administrator,  executor,  or  guardian. 
and  to  enforce  Its  orders  by  imprisonment 
for  contempt  where  the  money  Is  shown  to 
be  In  tbe  bands  of  such  functionary.  Meeks 
V.  State,  80  Ark.  579,  98  S.  W.  378.  Of 
course,  the  administrator,  executor,  or  guard- 
ian can  purge  himself  of  contempt  by  show- 
ing that  the  funds  were  not  In  his  hands  at 
the  time,  or  by  taking  an  appeal  and  giving 
bond  to  supersede  the  Judgment 

We  see  uu  grounds  for  awarding  liability 
on  the  bond,  and  the  judgment  is  therefore 
affirmed.' 
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ST.   LOUIS   SOUTHWESTERN   RT.   CO. 
et   al.   T.   ADAMS. 
{Sapreme  Court  of  Arkansas.     Jnly  6,  1908.) 

1.  Railroads  —  Accident  at  Cbossino  —  Ac- 
tion POB  iNJXJBiBaa— Complaint— SurriciEN- 

CY  TO  Snow  CONCUHRENT  NKOLIGE.NCE. 

A  complaint  against  a  railroad  company 
and  a  conductor  of  a  freight  train  to  recover 
for  being  Icnoclced  down  by  moving  cars  alleged 
that  the  individual  defendant  was  a  conductor 
on  a  freight  train  which  inflicted  the  injury, 
and  had  charge  thereof  when  plaintiff  was  in- 
jured while  attempting  to  drive  some  calves 
across  the  track,  and  that  defendants  were  negli- 
gent in  failing  to  ring  the  bell  or  sound  the. 
whistle  of  the  locomotive,  or  to  place  some  per- 
son in  charge  of  the  car  keeping  a  lookout  which 
was  being  kicked"  backward  on  the  switch  and 
caused  the  injury  to  plaintiff.  IleJd  that, 
though  the  cause  of  action  was  imperfectly  stat- 
ed, yet  it  stated  a  cause  of  action  against  both 
defendants  for  joint  or  concurrent  negligence. 

2.  Pleading  —  Statement  of  Oaosk  of  Ac- 
tion—Method  OF  Questioning. 

A  defective  statement  of  a  cause  of  action 
can  only  be  questioned  by  motion  to  make  the 
complaint  more  definite  and  certain. 

(Kil.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39.  Pleading,  |§  1173-1193.] 

3.  Removal  of  Catjses— Separable  Contbo- 
vERsy— Uaisino  Issue  of  Fact  in  Petition. 

Where  a  complaint  on  its  face  states  a 
cause  of  action  against  both  d'-fendants  wibich 
can  be  properly  joined  in  one  action,  the  cause 
cannot  be  removed  on  the  ground  that  it  is  a 
sppnrnblp  controvpr.y  merely  by  raisinjr  an  is- 
sue of  fact  in  the  petition  for  removal  as  to 
whether  or  not  a  joint  cause  of  action  exists. 

4.  Same  —  Defeating  Br  Fraud  —  Stating 
Case  of  Joint  Liabilitt. 

The  jurisdiction  of  the  federal  court  cannot 
be  defeated  by  plaintiff's  fraud  in  stating  a 
case  of  joint  liability  against  two  or  more  de- 
fendants for  that  s-ole  purpose. 

5.  Same— Question   for   State   or   Federal 
Court. 

A  Plate  court  has  no  jurl-diction  to  try  an 
issue  of  fact  properly  raised  on  a  petition  for 
removal,  but  that  can  only  be  done  by  the  fed- 
eral court  on  motion  to  remand  after  removal, 
and  so,  where  a  petition  alleges  fraud  in  wrong- 
Ifully  joining  two  parties  as  defendants  solely 
to  defeat  removal,  the  state  court  cannot  inquire 
into  and  determine  for  itself  the  issue  thus  pre- 
sented. 

Appeal  from  Circuit  Court,  Monroe  County; 
Eugene  Lankford,  Judge. 

Action  by  Silas  Adams,  by  next  friend, 
against  the  St,  Louis  Southwestern  Railway 
Company  and  another.  From  a  judgment  for 
plaintiff  against  the  railway  company,  the 
latter  appeals.  Reversed,  with  directions  to 
order  removal  of  the  cause  to  the  federal 
court 

S.  H.  West  and  J.  C.  Hawthorne,  for  ap- 
pellant. H,  A.  Parker  and  O.  F.  ChapUne, 
for  appellees. 

McCULLOCH,  J.  The  plaintiff,  Silas 
Adams,  a  lad  of  about  11  years  of  age,  In- 
stituted, by  next  friend,  this  action  In  the 
circuit  court  of  Monroe  county  against  the 
St  Louis  Southwestern  Railway  Company 
and  Otto  Smith,  one  of  Its  conductors  on  a 
freight  train,  to  recover  damages  caused  by 
his  being  knocked  down  and  Injured  by  mov- 


ing cars.  Damages  are  laid  in  the  sum  of 
$9,500.  It  Is  alleged  In  the  complaint  that 
defendant  Smith  was  conductor  on  the  freight 
train  which  inflicted  the  injury  to  plaintiff 
and  tiad  charge  of  the  train  at  that  time; 
that  plaintiff  was  injured  while  attempting  to 
drive  some  calves  across  the  railroad  track  at 
the  town  of  Clarendon,  Ark.;  and  that  the 
defendants  were  negligent  in  falling  to  ring 
the  bell  or  sound  the  whistle  of  the  locomo- 
tive, or  to  place  some  person  in  charge  of  a 
car  keeping  a  lookout  which  was  being  "kick- 
ed" backward  on  the  switch  ind  which  caus- 
ed the  Injury  to  plaintiff.  Defendant  rail- 
way company  In  apt  time  filed  Us  petition 
and  bond  in  due  form  for  removal  of  the 
case  In  the  Circuit  Court  of  the  United 
States.  The  petition  states,  among  other 
things,  the  diverse  citizenship  of  plaintiff  and 
the  defendant;  that  "the  plaintiff  has,  for 
the  fraudulent  purpose  of  preventing  this  de- 
fendant from  removing  this  cause  to  the  fed- 
eral court  and  for  the  fraudulent  purpose  of 
defeating  the  federal  court  of  jurisdiction, 
joined  in  his  complaint  one  Otto  Smith  as  a 
party  defendant;  that  said  Otto  Smith,  while 
he  was  conductor  on  the  train  by  which  the 
plaintiff  is  alleged  to  have  been  Injured,  was 
not  In  charge  of  said  train  at  the  time  of  the 
accident  and  under  the  rules  of  the  company 
he  was  not  required  to  be  In  charge  of  said 
train;  that  among  other  duties  that  he  had 
to  perform,  he  had  to  look  over  the  bills  for 
outgoing  freight  from  such  stations  as  Clar- 
endon, Ark,,  at  the  place  the  Injury  is  said  to 
have  taken  place;  that  at  the  time  of  the  in- 
jury defendant  Smith  was  Inside  of  the  depot 
building  In  the  office  of  the  agent  engaged  In 
the  work  of  getting  the  waybills  for  outgoing 
freight;  •  •  •  that  he  Is  not  In  any  way, 
by  the  rules  of  the  company  or  by  custom  of 
the  management  of  the  road,  required  to  look 
after  or  be  present  In  the  movement  or  set- 
ting of  freight  cars  or  In  switching  same; 
that  all  these  facts  are  well  known  to  plain- 
tiff's ottorney.  who  joined  the  said  Otto  Smith 
as  a  party  defendant  for  the  sole  and  only 
purpose  of  preventing  the  removal  of  this 
cause."  The  petition  was  duly  verifled  by 
the  aflSdavlt  of  the  attorney  for  the  railway 
company  and  also  by  the  affidavit  of  defend- 
ant Smith.  The  court  overruled  the  petition 
for  removal,  and  retained  jurisdiction  of  the 
case.  Both  defendants  filed  separate  an- 
swers, denying  all  allegations  of  the  com- 
plaint as  to  negligence.  The  case  proceeded 
to  trial,  resulting  In  verdict  and  judgment  for 
plaintiff  against  the  railway  company  alone, 
and  the  latter  appealed  to  this  court 

It  Is  contended  that  the  complaint  does  not 
on  Its  face  set  forth  facts  sufficient  to  con- 
stitute a  cause  of  concurrent  negligence  on 
the  part  of  the  railway  company  and  its  co- 
defendant  Smith,  and  that  the  case  was,  on 
the  face  of  the  complaint  removable.  We  do 
not  agree  to  this  construction.  The  cause  of 
action  Is  imperfectly  stated  In  the  complaint, 
but  it  is  nevertheless  a  statement  of  a  cause 
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ef  action  agalnact    both  defendants  for  Joint 
or   coDcurremt      negll^nce.     The    defective 
satemait  of  tl»e  cause  of  action  conld  only 
1*  qneettoned   by    motion  to  make  the  com- 
plaint more    definite    and  certain.    C,  O.  & 
G.  E.  R.  Co.  ▼.  DouKhty,  77  Ark.  1,  »1  B.  W. 
T'S;   Roberts    &    Scbneffer  Co.  v.  Jones,  82 
Ark.  188.  lOl    S.    "W.    165.    As  the  complaint 
oo  its  face  states   a    cause  of  action  against 
both  of  tbe  defendants  which  can  be  properly 
joined  In  one  action,  the  cause  cannot  be  re- 
Qoved  on  tbe  gronnd  that  It  is  a  separable 
.■"nctroTersy  merely  by  raising  an  Issue  of  fact 
in  the  petition  for  removal  as  to  whether  or 
not  a  Joint  cause  of  action  exists.    This  Is 
srttled  by  repeated  decisions  of  tbe  Supreme 
Court  of  tbe   United  States.    The  latest  ut- 
terance of  tbat  court  on  the  subject  Is  in  tbe 
•ise  of  Alabama  Oreat  So.  Ry.  Co.  t.  Tbomp- 
SOT,  200  U.  S.  206.  26  Sup.  Ct  1^1,  00  L.  Ed. 
HI.    Tbe  court  in  tbat  case  quotes  with  ap- 
;n>Tal  tbe  following  statement  of  the  law  by 
Mr.  Justice  Gray  in  Powers  t.  Chesapeake  & 
tibio  Ry.  Co..  169  U.  S.  92,  18  Sup.  Ct  264, 
42  L.  Ed.  673:     "It  is  well  settled  that  an  acw 
tion  of  tort,  ^vbicb  might  haye  l>een  brought 
lainst  ntany  persons  or  against  any  one  or 
more  of   them,    and   which  is  brought  in  a 
nate  court   against  all  Jointly,  contains  no 
oeparate    controversy    which   will   authorize 
its  removal  by  some  of  tbe  defendants  into 
•.he  Circuit  Court  of  the  United  States,  even 
if  they  file  separate  answers  and  set  up  dif- 
ferent  defenses    from  the  other  defendants, 
lad  allege   tbat    they  are  not  Jointly  liable 
"ith  them,   and   that  their  own  controversy 
vltb  the  plaintiff  is  a  separate  one;   for,  as 
this  court  has  often  said,  'a  defendant  has 
ao  right  to  say  tbat  an  action  shall  be  several 
vMch  tbe  plaintiff  seeks  to  make  Joint'    A 
separate  defense  may  defeat  a  Joint  recovery, 
kit  it  cannot  deprive  a  plaintiff  of  his  right 
to  prosecute  his  suit  to  final  decision  In  bis 
own  way.     Tbe  cause  of  action  Is  the  subject- 
aatter  of  controversy,  and  that  Is,  for  all  the 
IKtrposes  of  the  suit,  whatever  the  plaintiff 
declares  it  to  be  In  bis  pleadings."    The  court 
hi  the    Thompson   Case   added   this:     "The 
question  of    removability  depends  upon  the 
<ate  of  the  pleadings  and  the  record  at  the 
time  of  tbe   application  for  removal,  and  it 
bu  been'  too  frequently  decided  to  be  now 
questioned  tbat  the  plaintiff  may  elect  his 
own  method  of  attack,  and  the  case  which  he 
makes  in   his  declaration,  bill  or  complaint, 
that  being  tbe  only  pleading  in  the  case,  de- 
termines tbe  separable  character*  of  tbe  con- 
trover^  for  the  purpose  of  deciding  the  right 
of  removal."    But  in  that  and  previous  cases 
in  the  Supreme  Court  of  the  United  States 
there  was  no  qnestion   raised,  such  as  we 
have  in  tbe  present  case,  of  fraud  on  the 
part  of  the  plaintiff  In  stating  a  case  of  joint 
Uability  against  two  or  more  defendants  for 
the  sole  purpose  of  defeating  jurisdiction  of 
the    federal    courts.      The    opinion    in    tbe 
Thompson  Case  expressly  excludes  any  inten- 
Hoa  to  decide  that  in  such  a  case  Jurisdiction 


could  be  thus  defeated.  "It  is  to  be  remem- 
bered," said  the  court,  "that  we  are  not  now 
dealing  with  Joinders,  which  are  shown  by 
the  petition  for  removal  or  otherwise  to  be 
attempts  to  sue  in  the  state  court  with  a  view 
to  defeat  federal  Jurisdiction.  In  such  cases 
entirely  different  questions  arise,  and  the  fed- 
eral courts  may  and  should  take  such  action 
as  will  defeat  attempts  to  wrongfully  deprive 
parties  entitled  to  sue  in  federal  courts  of 
the  protection  of  their  rights  In  those  tribu- 
nals." ■ 

The  precise  question  did,  however,  arise 
and  was  decided  by  the  court  In  the  later  case 
of  Wecker  v.  National  Enameling  Co.,  201  U. 
S.  176,  27  Sup.  Ct  184,  51  L.  Ed.  430.  The 
plaintiff  sued  two  defendants,  a  corporation 
and  one  of  Its  employ^,  alle^g  in  his  com- 
plaint Joint  acts  of  negligence  which  con- 
stituted the  cause  of  action.  One  of  the  de- 
fendants, the  corporation,  filed  its  petition 
for  removal,  as  In  the  present  case,  alleging 
that  there  was  no  Joint  liability,  and  that  the 
other  party  was  not  Joined  as  defendant  in 
good  faith,  but  for  the  purpose  of  fraudulent- 
ly and  improperly  preventing  or  attempting 
to  prevent  that  defendant  from  removing  the 
I  cause  to  the  federal  court.  The  record  was 
lodged  In  the  Circuit  Court  of  the  United 
States,  and  that  court  and  also  the  Supreme 
Court  on  hearing  of  a  writ  of  error  held  that 
the  case  was  removable,  and  that  the  motion 
to  remand  the  case  to  the  state  court  should 
be  overruled.  Mr.  Justice  Day,  who  had  de- 
livered the  opinion  of  the  court  in  tbe  Thomp 
son  Case,  supra,  speaking  for  the  court  in  the 
Wecker  Case,  said:  "While  the  plaintiff,  in 
good  faith,  may  proceed  in  the  state  courts 
upon  a  cause  of  action  which  he  alleges  to  be 
Just,  it  Is  equally  true  that  the  federal  courts 
should  not  sanction  devices  to  prevent  a  re- 
moval to  a  federal  court  when  one  has  that 
right,  and  should  be  equally  vigilant  to  pro- 
tect the  right  to  proceed  in  the  federal  court 
as  to  permit  the  state  courts'.  In  proper  cases, 
to  retain  their  own  Jurisdiction."  The  only 
difference  between  the  Wecker  Case  and  the 
one  now  before  us  is  that  there  the  state 
court  relinquished  Jurisdiction  and  the  ques- 
tion of  removability  arose  on  a  motion  to 
remand  It  to  the  state  court  Here  the 
state  court  refused  to  relinquish  control  over 
the  case,  and  decided  for  Itself  that  it  had 
the  right  to  retain  Jurisdiction. 

The  only  remaining  question,  therefore,  for 
us  to  decide,  is  whether  in  this  state  of  the 
record,  where  the  petition  for  removal  alleges 
fraud  in  wrongfully  Joining  two  parties  as 
defendants  solely  ftfr  the  purpose  of  defeating 
removal,  the  state  court  can  inquire  into  and 
determine  for  itself  the  issue  of  fact  thus 
presented.  It  has  been  repeatedly  held  by 
this  court  and  by  the  Supreme  Court  of  the 
United  States  tbat  the  state  court  has  no 
Jurisdiction  to  try  an  issue  of  fact  properly 
raised  on  the  petition  for  removal,  but  that 
that  can  only  be  done  by  the  federal  court  on 
motion  to  remand  after  removal.    L.  R.  M. 
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R.  &  T.  Ry.  Co.  T.  Iredell,  50  Ark.  388,  8  S. 
W.  21 ;  Texarkana  Telephone  Co.  v.  Bridges, 
75  Ark.  116,  86  a  W.  841;  Stone  t.  South 
CaroHua,  117  U.  S.  430,  6  Sup.  Ct  199,  29 
Ll  Ed.  962;  Burlington,  etc.,  Ry.  Co.  v.  Dunn, 
122  U.  S.  513,  7  Sup.  Ct  1262.  30  L.  Ed.  1159; 
Kansas  City,  Pt.  S.  &  M.  R.  R.  Co.  t.  Daugh- 
ty,  138  U.  S.  298,  11  Sup.  Ct  306,  84  L.  Ed. 
963.  These  cases  are,  we  think,  declslye  of 
the  question  now  presented.  Upon  the  ques- 
tion of  fact  presented  in  the  petition  for  re- 
moval as  to  whether  or  not  the  two.  defend- 
ants have  been  Joined  in  one  action  solely 
for  the  purpose  of  defeating  removal  to  the 
federal  court  the  Circuit  Court  of  the  United 
States  must  pass,  and  not  the  state  court 
The  petition  setting  up  that  fact  states  grounds 
for  removal,  and  it  is  the  duty  of  the  state 
court,  pursuant  to  the  mandate  of  the  federal 
statute,  "to  accept  said  petition  and  bond  and 
proceed  no  further  in  said  suit"  The  pro- 
vision of  the  statute  which  authorizes  the 
federal  court  to  remand  the  cause  to  the 
state  court  If  "it  shall  appear  to  the  satisfac- 
tion of  said  Circuit  Court  that  such  suit  does 
not  really  and  substantially  involve  a  dispute 
or  controversy  properly  within  the  Jurisdic- 
tion of  said  court"  affords,  an  exclusive  reme- 
dy and  a  forum  for  determining  a  disputed 
question  of  fact  raised  by  the  petition.  Moon 
on  Removal  of  Causes,  §  131 ;  Plymouth  Gold 
Mining  Co.  v.  A.  &  S.  Canal  Co.,  118  U.  S. 
264,  6  Sup.  Ct  1134,  30  L.  Ed.  232.  This  view 
of  the  statute  Is  expressed  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  In  McAlIster  v.  Chesapeake  &  O.  Ry. 
Co.  (C.  C.  A.)  157  Fed.  740.  It  follows  that 
the  circuit  court  of  Monroe  county  had  no 
authority  to  Inquire  into  the  truth  of  the  al- 
legations of  the  petition  for  removal  and  lost 
Jurisdiction  of  the  case  on  the  filing  of  the 
petition  and  bond.  Therefore  all  subsequent 
proceedings  are  void. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  an  order 
for  removal  of  the  cause  in  accordance  with 
the  prayer  of  the  petition. 


BIIiLINGSLBY  v.  BENEFIELD. 
(Supreme  Court  of  Arkansas.     July  6,   1908.) 

1.  Principai,  and  Agent— Agent  fob  Col- 
lection —  Unauthobized  Act  —  Ratifica- 
tion. 

Where  an  a^ent  for  collection  takes  notes 
In  his  own  name  in  settlement,  their  subsequent 
acceptance  by  his  principal  amoants  to  a  ratifi- 
cation of  his  anaiithorized  act,  and  the  maker 
of  the  notes  cannot  complain. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  §§  644-655.] 

2.  Bills  and  Notes  —  Renewal  Notes  — 
False  Representations— Ebteot  as  to  Va- 
LiDiTT  OF  Notes. 

When  an  agent  represented  that  he  owned 
a  note  which  he  held  for  collection,  and  the 
debtor  gave  new  notes,  payable  to  him  person- 
ally In  part  payment  thereof,  which  were  accept- 
ed by  the  principal  In  place  of  the  old  note,  the 
false  representation  did  not  affect  their  va- 
lidity. 


Appeal  from  Circuit  Court  Logan  County; 
Jeptha  H.  Evans,  Judge. 

Action  by  J.  F.  BlUingsIey  against  B.  H. 
Benefield  in  Justice  court  On  appeal  to  the 
circuit  court  and  trial  de  novo,  the  court  gave 
a  peremptory  Instruction  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

J.  P.  BiUlngsley,  for  appellant 

McCULLOCH,  J.  This  is  an  action  Insti- 
tuted by  appellee.  Blllingsley,  against  appel- 
lant, Benefield,  before  a  Justice  of  the  peace  to 
recover  the  amount  of  two  negotiable  promis- 
sory notes,  each  for  $40,  with  interest  exe- 
cuted by  the  latter  to  the  former.  The  facts 
are  undisputed,  and  in  the  trial  In  the  circuit 
court  on  appeal  the  court  gave  a  peremptory 
Instruction  to  the  Jury  to  return  a  verdict  in 
favor  of  the  plaintiff  for  the  amount  of  the 
notes  and  interest 

The  notes  bear  date  of  April  24,  1900.  A 
few  months  prior  to  that  date,  one  Blackwell 
was  the  legal  owner  of  a  promissory  note  for 
the  sum  of  $90.51  executed  by  appellant,  one 
Smith,  as  administrator  of  a  certain  dece- 
dent's estate.  Blackwell  turned  the  note  over 
to  appellee,  who  went  to  see  appellant  at  Ills 
bouse  and  demanded  itayment  representing 
that  be  was  the  owner  of  the  notes.  A  settle- 
ment of  the  matter  was  made  between  the 
two,  whereby  appellant  delivered  to  appellee 
a  cow  valued  at  $20,  and  executed  to  him  the 
notes  sued  on,  and  appellee  surrendered  to 
appellant  the  original  note  executed  to  Smith. 
Appellee  did  not  have  the  note  with  him  at 
the  time,  but  caused  the  cashier  of  a  bank 
where  he  had  previously  placed  It  for  collec- 
tion to  deliver  It  to  appellant.  Appellee  then 
delivered  the  two  notes  in  suit  to  Blackwell, 
bis  principal,  without  indorsing  an  assign- 
ment thereon.  Subsequently,  and  before  the 
commencement  of  this  action,  Blackwell  sold 
the  notes  to  appellee  and  delivered  the  same 
to  him.  Blackwell  did  not  authorize  appellee 
to  accept  the  new  notes  from  appellant  In 
discharge  of  the  original  note,  but  his  subse- 
quent conduct  In  accepting  the  new  notes 
from  appellee  amounted  to  a  ratification  of 
this  act  Appellant  Is  in  no  position  to  com- 
plain because  appellee  exceeded  the  authority 
conferred  by  his  principal,  when  the  latter 
has  since  ratified  the  act 

Nor  is  the  fact  material  that  appellee  false- 
ly represented  to  appellant  that  he  was  the 
owner  of  the  original  note.  Appellee  denies 
that  he  made  any  such  representation;  but, 
as  the  court  gave  a  peremptory  instruction, 
we  must  in  testing  Its  correctness  treat  It  as 
established  that  he  did  make  the  representa- 
tion as  claimed  by  appellant.  Appellant  owed 
the  debt  evidenced  by  the  original  note,  and 
the  fact  that  he  executed  the  new  notes  un- 
der a  false  representation  as  to  the  ownership 
of  the  old  one  la  not  material,  and  does  not 
affect  the  validity  of  the  notes.  It  was  not 
material  as  to  what  particular  Individual 
owned  the  original  note  If  the  new  ones  were 
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a(X-epted.  by  tlie  owner  o'  the  old  one  In  satla- 
tlctkm  of  it.  Tbese  new  notes,  as  we  have 
tlready  sho^rn.  i^ere  accepted  by  Blackwell. 
Of  coarse.  It  Blackwell  had  not  accepted  the 
new  notes,  tben  they  would  have  been  void, 
for  want  of  consideration,  at  least  while  In 
appellee's  bands. 

Th^re  'was,  tberefore,  no  material  disputed 
fact  to  go  to  the  Jury,  and  the  court  properly 
gave  a  peremptory  Instmctlon  In  favor  of  the 
plaintiff. 

Affirmed. 


cherokbe:  const,  co.  v.  bishop  et  al. 

(Sapreme  Court  of  Arkansas.     May  25,  1908.) 

L  Eqottt — FoBFErruKE. 

Elqnity  -will  enforce  a  forfeiture  wliich 
works  equity  and  protects  the  rights  of  the  par- 
ties. 

(Ed.  Note. — For  canes  in  point,  see  Cent  Dig. 
nd.  10,  Equity,  8S  69-76.] 

2.   HiKSS    AKD    MiNEBAXS  —  liBASKS  —  FOBIVI- 
TCBE. 

A  coal  lease  provided  that  the  lessee,  his 
sncce^iOTs  and  assigns,  should  openite  the  mines 
opened  on  the  land  with  due  diligence,  and  that 
at  no  time  during  the  term  should  the  mine  be 
idle  for  more  than  30  consecutive  days  in  any 
one  year,  unless  caused  by  strikes,  etc.,  and  pro- 
vided for  forfeiture  in  case  of  breach  of  such 
requirement.  Held,  that  the  only  mine  on  the 
land  having  remained  unopcrated  for  10  con- 
secntive  months  in  1904,  and  for  three  or  four 
months  in  1905,  the  lease  was  forfeitable  at  the 
option  of  the  lessors. 

[Ed.  Note. — For  casps  in  point,  see  Cent.  Dig. 
voL  34.  Mines  and  Minerals,  {  189.] 

3.  Samk — lnvBovtatnuTB. 

A  mining  lease  required  the  lessees  to  pay 
taxes  on  the  improvements  which  were  not  to  be 
mnoved  until  full  royalty  had  been  paid,  the 
lessors  being  given  a  first  lien  on  all  such  im- 
provements and  machinery  to  secure  the  roy- 
alty, and  further  provided  that  the  lessee  might 
maove  the  building,  machinery,  etc.,  subject  to 
ti»  conditions  of  the  lease.  Held,  that  such  ma- 
chinery, buildines.  etc.,  were  not  fixtures,  and 
that  the  only  interest  of  the  lessors  therein  was 
a  lien  for  unpaid  royalty. 

Appeal  from  Sebastian  Chancery  Court; 
J.  v.  Boarland,  Chancellor. 

Action  by  Araminta  D.  Bishop  and  others 
against  the  Cherokee  Construction  Company 
and  another.  Judgment  for  complainants, 
and  the  construction  company  appeals.  Af- 
firmed in  part  and  reversed  in  part 

Ira  D.  Oglesby,  for  appellant  Miles  & 
Miles,  K.  A.  Kowe,  T.  B.  Pryor,  and  J.  N. 
Bachels,  for  appellees. 

B.\TTLE:,  J.  On  the  26th  day  of  February, 
1901,  Araminta  D.  Bishop  and  others  leased 
certain  lands  to  Jerry  M.  Cravens  for  the 
period  of  thirty  years. 

Tbe  lease  is  as  follows: 

mils  contract  and  agreement  made  and 
altered  Into  this  26th  day  of  February,  A.  D. 
1901,  by  and  between  Araminta  D.  Bishop, 
widow  of  R.  A.  Bishop,  deceased,  Tilula  W. 
Hocott  and  Thomas  Hocott,  her  husband,  Lee 
B.  Bishop  and  wife.   May  Bishop,  Ahnlra  T. 


Shelton  and  her  husband,  John  H.  Sbelton. 
Ben  Bishop  and  wife,  Minnie  Bishop,  of  Se- 
bastian county,  Arkansas,  parties  of  the  first 
part,  and  Jerry  M.  Cravens,  of  Sebastian 
county,  Arkansas,  party  of  the  second  part, 

"Wltnesseth:  That  the  parties  of  the  first 
part  for  themselves,  their  heirs,  executors, 
administrators  and  assigns,  in  consideration 
of  tbe  sum  of  one  dollar  to  them  in  hand 
paid  by  the  party  of  the  second  part,  the  re- 
ceipt whereof  Is  hereby  acknowledged,  and 
for  the  further  consideration  and  covenants 
hereinafter  mentioned,  have  leased  and  do 
hereby  lease  and  let  to  the  party  of  the  sec- 
ond part,  bis  heirs,  executors  and  assigns,  the 
following  described  lands  for  the  purpose 
hereinafter  named,  situated  in  the  Greenwood 
district  of  Sebastian  county,  state  of  Arkan- 
sas, to  wit: 

"Tbe  northeast  quarter  section  thirteen  and 
north  half  of  northwest  quarter  and  north 
half  of  the  southeast  quarter  of  northwest 
quarter,  section  thlHeen,  township  five,  range 
thirty-two,  northeast  quarter,  section  thir- 
teen and  north  half  of  northwest  quarter 
and  north  half  of  southeast  quarter  of  north- 
west quarter  of  section  thirteen,  township 
five  north,  range  thirty-two  west,  except  one 
acre  of  said  land  In  Square  form  upon  which 
the  said  parties  of  the  first  part's  dwelling 
and  adjoining  buildings  are  now  situated 
which  Is  strictly  understood  is  reserved 
from  the  operation  of  this  lease,  and  no  coal 
Is  to  be  mined  or  taken  therefrom. 

"With  the  sole  and  exclusive  privilege  of 
mining  for  coal  and  operating  coal  mines 
thereon  and  taking  and  selling  coal  there- 
from for  the  term  and  period  of  thirty  years 
from  this  date,  hereby  given  to  the  party 
of  the  second  part  the  exclusive  right  to 
mine  coal  on  said  premises  and  to  remove 
and  sell  tbe  same  for  the  term  aforesaid, 
hereby  giving  the  party  of  the  second  part, 
for  tbe  consideration  aforesaid,  the  privilege 
of  taking  sufilclent  coal  out  of  said  premises 
for  stationary  machinery  necessary  for  con- 
ducting said  mining  operations  free  of  charge, 
and  said  party  of  the  second  part  shall  have 
tbe  right  free  of  charge  to  take  from  prem- 
ises all  such  timber  and  stone  as  may  be 
necessary  to  be  used  to  conduct  said  mining 
business;  that  is  to  say,  all  such  material 
as  may  be  necessary  to  be  used  in  construct- 
ing and  maintaining  said  mine  or  mines,  but 
not  to  include  such  timber  as  is  used  in 
building  bouses,  tipples,  railroad  bridges, 
and  railroad  ties,  and  all  timber  so  used  for 
said  purpose  shall  be  paid  for  at  the  price  of 
two  dollars  per  thousand  feet,  standard  meas- 
ure. 

"And  the  said  party  of  the  second  part 
shall  also,  for  the  consideration  aforesaid 
have  the  right  to  erect  on  said  premises  all 
necessary  buildings  for  the  purpose  of  carry- 
ing on  said  coal  mining  business,  Including 
dwellings  for  miners  and  other  employes  of 
said  second  party,  and  said  second  party  of 
the  second  part,   his  successors  or  assigns, 


Digitized  by 


Google 


190 


112  SOUTHWESTERN  EBPOETBB. 


(Ark. 


shall  have  the  right  to  build  and  maintain 
roads  and  railways  to  and  from  all  shafts, 
slopes,  or  strip  pits  now  on  said  premises, 
or  that  may  hereafter  be  put  thereon  for  the 
use  of  said  mine  or  mines,  and  said*  party 
of  the  second  part,  his  agents,  successors  or 
assigns,  shall  fence  all  the  aforesaid  rail- 
road tracks  and  build  and  maintain  suitable 
stock  gaps  thereon,  and  It  Is  further  under- 
stood and  agreed  that  said  party  of  the  sec- 
ond part,  or  his  legal  representative,  shall 
build  and  maintain  gates  on  all  dirt  roads 
made  by  tbem  as  aforesaid  when  said  roads 
enter  upon  any  of  the  inclosure  of  said  par- 
ty of  the  first  part. 

"It  Is  further  agreed  and  understood  that 
the  party  of  the  second  part  is  to  pay  all 
taxes  on  improvements  placed  on  said  prem- 
ises by  the  party  of  the  second  part  and  the 
taxes  on  the  realty  are  to  be  paid  by  the 
party  of  the  first  part 

"It  Is  further  understood  and  agreed  that 
the  party  of  the  second  part  shall  enter  upon 
said  land  within  ninety  days  from  date  here- 
of, and  begin  sinking  slope  or  shaft,  and,  in 
event  It  is  not  commenced  in  the  time  speci- 
fied, then  the  party  of  the  second  part  for- 
feits this  lease  and  all  privileges  thereunder, 
and  all  Improvements  made  thereon  to  tlie 
parties  of  the  first  part 

"The  party  of  the  second  part  agrees  and 
binds  himself,  his  successors  or  assigns,  that, 
should  he  elect  to  sink  shaft  or  slope  upon 
the  line  running  east  and  west  between  the 
southeast  quarter  and  the  northeast  quarter 
of  said  section  thirteen,  township  five  north, 
range  thirty-two  west,  he  will  have  on  or 
before  the  first  day  of  July,  1902,  in  place 
upon  said  premises,  for  the  operation  of  said 
slope  or  shaft  not  less  than  two  boilers  of 
60  horse  power  each  and  hoisting  engine  of 
not  less  than  100  horse  power,  and  all  other 
necessary  appliances  for  the  successful  oper- 
ation of  said  mine  or  mines. 

"It  Is  further  understood  and  agreed  that 
said  party  of  the  second  part  his  successors 
or  assigns  shall  pay  to  the  party  of  the 
first  part  the  following  royalty,  to  wit:  For 
mine  run  coal  the  sum  of  five  cents  per  ton, 
2,000  pounds  to  constitute  a  ton  (bulletin 
weights  to  govern  settlement),  the  minimum 
royalty  to  be  $500.00  per  year  during  the 
period  of  this  lease,  or  until  the  coal  shall 
be  worked  out  and,  should  all  of  the  said 
coal  be  mined  from  said  land  before  the 
expiration  of  this  lease,  tbea  said  minimum 
royalty  shall  cease,  and,  in  case  the  royalty 
on  coal  mined  shall  exceed  In  any  one  year 
the  said  sum  of  $500.00,  then  the  excess  of 
royalty  of  previous  years  shall  be  applied 
to  the  deficiency.  The  royalty  as  aforesaid 
to  be  paid  on  the  20th  day  of  each  month 
for  the  coal  mined  the  previous  month;  I. 
e.,  coal  mined  In  March,  1901.  The  royalty 
on  same  would  be  due  and  payable  April  20 
of  same  year,  and.  In  the  event  that  said 
royalty  is  not  paid  as  aforesaid  within  ninety 
days  from  the  date  it  becomes  due,  then  said 


I  party  of  the  second  part,  bis  successors  or 
assigns,  shall  forfeit  tbis  lease  and  all  privi- 
leges thereunder,  and  In  no  case  shall  any 
machinery  or  other  improvements  be  removed 
from  the  premises  or  disposed  of  by  the  par- 
ty of  the  second  part  his  successors  or  as- 
signs, until  said  royalty  is  fully  paid.  And  it 
Is  expressly  understood  and  agreed  that  said 
parties  of  the  first  part,  or  their  legal  rep- 
resentatives, shall  have  a  first  Hen  upon  all 
of  said  improvements  and  machinery  that  are 
now  upon  said  leased  premises,  or  may  here- 
after be  put  thereon  by  the  party  of  the 
second  part,  bis  successors  or  assigns,  until 
royalties  herein  provided  for  are  fully  paid. 

"Said  party  of  the  second  part,  his  succes- 
sors or  assigns,  shall  furnish  the  parties  of 
the  first  part,  or  their  legal  representatives. 
a  statement  on  the  15th  day  of  each  month 
for  all  coal  mined  the  previous  month,  said 
statement  to  be  made  from  bulletin  weights, 
and  the  parties  of  the  first  part  or  their  legal 
representative  shall  at  all  reasonable  hours 
have  access  to  the  weigh  books,  bulletin 
sheets,  and  other  records  of  the  coal  mined 
and  kept  In  his  office. 

"It  Is  further  understood  and  agreed  by 
the  parties  hereto  that  said  mines  or  mine 
shall  be  operated  by  the  party  of  the  second 
part  his  successors  and  assigns,  with  due 
diligence,  and  at  no  time  during  the  period  of 
this  lease  shall  said  mine  or  mines  be  idle 
for  more  than  thirty  consecutive  days  in  any 
one  year,  unless  same  Is  caused  by  strikes, 
labor  troubles,  shortage  in  cars,  floods,  explo- 
sions, fires,  shortage  In  orders,  or  other  un- 
avoidable circumstances  not  within  the  pow- 
er of  the  party  of  the  second  part  to  prevent. 

"It  is  further  understood  and  agreed  by  the 
parties  hereto  that  the  party  of  the  second 
part  bis  successors  or  assigns,  may,  at  such 
times  as  he  or  they  may  deem  best,  move  or 
cause  to  be  moved  any  buildings,  machinery, 
railroad  tracks,  or  materials  which  he  or 
they  have  put  upon  said  premises  without 
force  or  process  of  law;  provided,  however, 
that  the  royalty  has  been  paid  as  aforesaid 
and  work  commenced  within  ninety  days  as 
aforesaid. 

"It  Is  understood  and  agreed  by  the  par- 
ties hereto  that  the  party  of  the  second  part. 
his  successors  or  assigns,  shall  have  the  right 
to  sublet  said  premises  for  the  purposes  of 
mining  coal  as  aforesaid,  subject  to  all  the 
conditions  of  this  lease. 

"It  la  hereby  agreed  by  the  parties  of  the 
first  part,  or  their  legal  representatives,  that 
said  party  of  the  second  part,  his  successors 
or  assigns,  shall  have  the  sole  and  exclusive 
right  to  locate,  own,  or  conduct  a  mercantile 
business  on  said  premises  for  the  period  of 
this  lease. 

"It  is  further  understood  and  agreed  that 
said  parties  of  the  first  part,  or  their  legal 
representatives,  shall  at  all  times  during  rea- 
sonable hours  have  the  right  to  enter  said 
mine  or  mines  for  the  purpose  of  Investiga- 
tion. 
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'iB  witness  wbereof,  we  have  hereunto  set 
oor  hands  and  seals.  In  duplicate,  on  this  the 
day  and  date  first  above  written. 

"Aramlnta  D.  Bishop.  [Seal.] 
"TaWlah  W.  Hocott  [Seal.] 
"May   Bishop.  [Seal.] 

"Jolin    H.    Shelton.  [Seal.] 

'■Minnie   Bishop.  [Seal.] 

•rriiomas    Hocott  [Seal.] 

**L>ee  S.  Bishop.  [Seal.] 

"Almtra   Shelton.  [Seal.]- 

"Ben  B.  Bishop.  [Seal.] 

"Jerry  M.  Cravens.  [Seal.]" 
Cravens  assigned  the  lease  to  the  Montreal 
Coal  Company,  and  It  assigned  the  same. to 
the  Cliexokee  Construction  Company.  A.  mine 
ns  c^iened  on  tbe  leased  land,  and  machln- 
€rT  of  the  description  stated  in  the  lease  was 
I^ced  tbereln  for  the  purpose  of  operating 
it  On  the  3d  day  of  July,  1905,  the  lessors 
bioogbt  a  stilt  in  the  Sebastian  chancery 
court,  for  tbe  Greenwood  District,  in  Se- 
bastian county,  against  Cravens  and  Chero- 
kee Constrnction  Company  to  cancel  the  lease 
&nd  for  other  relief.  After  setting  out  the 
terms  of  the  lease,  the  plaintiffs  alleged  In 
their  complaint  as  follows: 

"That  the  lessees  have  failed  and  refused 
to  pay  to  the  lessors  the  minimum  royalty 
provided  by  the  terms  of  the  lease  for  a  pe- 
riod of  time  mnch  longer  than  provided  in 
the  lease  contract,  and  plaintiffs  further 
ebatge  that  tbe  lessees  have  moved  away 
from  the  premises  tbe  machinery  placed 
thereon  for  the  purpose  of  mining  coal,  and 
have  thns  destroyed  security  out  of  which 
tbe  lessors  had  the  right,  according  to  the 
ttrma  of  the  lease,  to  secure  the  payment  of 
the  minlnnun  royalty  aforesaid. 

"The  platntifCs  further  charge  that  the  de- 
fendants liave  failed  to  furnish  to  tbe  lessors 
OD  the  15tta  day  of  each  month  a  statement 
of  all  the  coal  mined  during  the  previous 
Bionth  according  to  the  terms  of  the  con- 
tract. 

*nie  plalnturs  further  charge  that  the 
lessees  have  violated  their  contract.  In  that 
they  have  failed  to  operate  the  mine  with  due 
diligence,  and  have  permitted  the  same  to 
stand  idle  for  more  tlian  80  consecutive  days 
In  one  year. 

"Plaintiffs  farther  charge  that  all  the  acts, 
eoodncts,  failures,  and  forfeitures  herelnbe- 
foee  complained  of  have  destroyed  the  rights 
cf  tbe  lessees  with  respect  to  the  contract 
and  to  remain  in  possession  of  the  premises. 
"And  plaintiffs,  further  complaining  of  the 
defoidant  tbe  Cherokee  Construction  Com- 
pany, allege  that  they  have  been,  by  the 
wrmgfiil  acts  and  conduct  of  the  defendant, 
!a  agmts,  and  employes,  in  violation  of  the 
tetms  and  conditions  of  the  lease,  damaged 
)B  tlK  sum  of  $15,000  as  follows: 

Tor  destroying  and  cutting  timber  upon 
tbe  leased  premises  in  the  sum  of  $1,500;  for 
removing  tipple,  machinery,  and  all  other 
c^iment  for  the  operation  of  the  mine,  and 
for  pulling  the  pillars  and  destroying  the  un- 


derground work  of  tbe  mine  in  tbe  sum  of 
$13,500." 

And  asked  as  follows:  "Wherefore,  the 
premises  considered,  these  plaintiffs  pray 
that  tbe  lease  herein  set  out  shall  be  by  the 
court  canceled;  that  the  defendants  and 
their  agents  or  assigns  stiall  be  forever  en- 
joined from  setting  up  any  claims  to  said 
premises,  or  from  going  upon  the  same  for 
the  purpose  of  mining  coal,  or  for  other  pur- 
poses, and  shall  be  perpetually  enjoined  from 
setting  up  any  claim  or  right  of  title  to  said 
premises  under  the  aforesaid  lease,  and  that 
they  have  judgment  against  the  Cherokee 
Construction  Company  for  damages  as  afore- 
said in  the  simi  of  $25,000,  and  for  all  other 
and  further  relief  to  which  in  equity  and 
good  conscience  they  are  entitled." 

And  the  defendants,  admitting  the  execu- 
tion of  the  lease  and  the  terms  thereof  so 
far  as  stated  in  the  complaint,  answered  as 
follows : 

"Defendants  deny  that  tbe  lessees  have 
failed  to  pay  lessors  the  minimum  royalties 
provided  by  said  lease  contract  for  a  period 
of  time  much  longer  than  provided  in  said 
lease;  and  they  also  deny  that  the  les8e<» 
have  moved  away  from  said  premises  the 
machinery  placed  thereon  for  the  purpose  of 
mining  coal,  and  have  thus  destroyed  secu- 
rity out  of  which  the  lessor  bad  a  right,  ac- 
cording to  the  terms  of  said  lease  to  secure 
payment  of  said  royalties. 

"Defendants  also  deny  that  they  have  fail- 
ed to  furnish  the  lessors  a  statement  of  all 
coal  mined  during  the  previous  month  on  the 
15th  day  of  each  month,  according  to  the 
terms  of  said  lease  contract,  and  also  deny 
that  the  lessees  have  violated  their  contract 
by  failing  to  operate  said  mine  with  due 
diligence,  and  that  they  have  permitted  same 
to  stand  idle  for  more  than  30  days  of  any 
one  year,  when  within  their  power  to  pre- 
vent; and  further  deny  that,  by  reason  of 
anything  alleged  in  the  complaint,  defendants 
have  In  any  manner  forfeited  or  destroyed 
their  rights  under  said  lease,  or  their  right 
to  remain  in  possession  of  said  premises  and 
further  operate  said  mine. 

"Further  answering,  defendants  say  that 
at  expense  of  large  sums  of  money,  to  wit, 
$50,000,  said  lessees  have  opened  up  a  coal 
mine  upon  the  premises  described  In  the  com- 
plaint, and  have  developed  said  mine  and 
operated  the  same  with  due  diligence  down  to 
this  day,  and  have  not  allowed  same  to  re- 
main idle  for  more  than  30  consecutive  days 
in  one  year,  except  when  such  Idleness  was 
enforced  by  labor  troubles,  shortage  in  cars, 
floods,  shortage  in  orders,  and  other  circum- 
stances unavoidable  and  not  within  the  pow- 
er of  defendants  to  prevent,  and  that  most 
of  the  time  during  which  said  mine  has  re- 
mained idle  has  been  caused  by  shortage  of 
orders,  shortage  In  cars,  and  shortage  in  or- 
ders for  coal  produced  from  said  mine,  more 
especially  the  latter  cause." 
And  denied  the  other  allegations  of  the 
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complaint  so  far  as  stated  In  this  opinion. 

The  machlneiy  In  the  mine  was  moved  out 
fiy  the  Cherokee  Construction  Company  on 
the  2d  day  of  February,  1904.  After  Its  re- 
moval the  pillars  of  the  mine  were  pulled 
down,  and  the  mine  was  virtually  abandoned. 
All  this  was  caused  by  the  discovery  of  a 
fault  of  the  depth  of  18  feet  and  4  Inches, 
which  made  the  operation  of  the  mine  Im- 
practicable. It  (mine)  was  Idle  from  Janu- 
ary 16,  1904,  until  October  of  the  same  year, 
and  was  Idle  three  or  four  months  before 
the  bringing  of  this  suit  There  was  no  evi- 
dence that  any  effort  was  made  to  open  a 
mine  on  other  parts  of  the  land. 

The  court  canceled  the  lease  and  rendered 
judgment  against  the  Cherokee  Construc- 
tion Company  for  $3,107  for  the  value  of  the 
machinery;  and  it  appealed. 

As  a  rule  equity  will  not  enforce  a  for- 
feiture; but  there  are  exceptions  to  this 
rule.  In  cases  where  the  forfeiture  works 
equity  and  protects  the  rights  of  parties 
equity  will  in  effect  enforce  it  Courts  of 
equity  will  not  reject  It  when  it  l>ecomes  a 
means  of  enforcing  equitable  rights. 

Pomeroy's  E^quity  Jurisprudence  says:  "It 
is  well  settled  that,  where  the  agreement  se- 
cured is  simply  one  for  the  payment  of  mon- 
ey, a  forfeiture  either  of  land,  chattels,  se- 
curities, or  money,  Incurred  by  its  noni)er- 
f  ormance  will  be  set  aside  on  behalf  of  the  de- 
faulting party,  or  relieved  against  In  any  other 
manner  made  necessary  by  the  circumstances 
of  the  case,  on  payment  of  the  debt.  Interest, 
and  costs,  if  any  have  accrued,  unless,  by  his 
inequitable  conduct  he  has  debarred  him- 
self from  the  remedial  right,  or  unless  the 
remedy  is  prohibited,  under  the  special  cir- 
cumstances of  the  cose,  by  some  other  con- 
trolling doctrine  of  equity.  Where  the  stip- 
ulation, however,  is  Intended  to  secure  the 
performance  or  nonperformance  of  some  act 
In  pais.  It  is  Impossible  to  lay  down  any  such 
Reneral  rule  with  which  all  the  classes  of  de- 
cisions shall  harmonize.  It  is  certain  that,  if 
the  act  Is  of  such  a  nature  that  Its  value  can- 
not be  pecuniarily  measured.  If  the  compen- 
sation for  a  default  cannot  be  ascertained 
and  fixed  with  reasonable  precision,  relief 
against  the  forfeiture  incurred  by  Its  nonper- 
formance will  not  under  ordinary  circum- 
stances, be  given.  The  afDrmative  of  this 
proposition  cannot  be  stated  as  a  rule  with 
the  same  generality.  It  has,  indeed,  been 
said  that  equity  would  relieve  against  for- 
feitures In  all  cases  where  compensation  can 
be  made;  but  this  is  clearly  incorrect  It 
is  well  settled  that  a  court  of  equity  will 
not,  under  ordinary  circumstances,  set  aside 
forfeitures  incurred  on  the  breach  of  many 
covenants  contained  in  leases,  or  of  stipula- 
tions In  other  agreements,  although  the  com- 
pensation for  the  resulting  Injury  could  ba 
ascertained  without  difficulty."  1  Pomeroy's 
Equity  Jurisprudence  (3d  Ed.)  §  451. 

Again,  he  says:  "It  is  a  well-settled  and 
familiar  doctrine  that  a  court  of  equity  will 


not  interfere  on  behalf  of  the  party  entitled 
thereto  and  enforce  a  forfeiture,  -but  will 
leave  him  to  his  legal  remedies,  if  any,  even 
though  the  case  might  l>e  one  In  which  uj 
equitable  relief  would  be  given  to  the  de- 
faulting party  against  the  forfeitm-e.  The 
few  apparent  exceptions  to  this  doctrine  are 
not  real  exceptions,  since  they  all  depend 
upon  other  rules  and  principles.  The  reasons 
of  the  doctrine  are  to  be  found  in  the  uni- 
versal principle  that  a  court  of  equity  re- 
fuses to  aid  any  party  who,  by  the  remedy 
which  he  seeks  to  obtain  against  his  adver- 
sary, is  not  himself  doing  equity,  or  who 
does  not  come  before  the  court  'with  clean 
hands,'  the  same  principle  upon  which  the 
court  acts  when  It  refuses  to  specifically  en- 
force a  contract  which  is  unequal,  unjust, 
or  has  any  inequitable  features  and  inci- 
dents." Id.  §§  459, 460,  and  notes.  From  this 
we  (this  court)  understand  the  author  to 
mean  that  a  court  of  equity  will  enforce  a 
forfeiture  where  Its  enforcement  Involves 
equitable  rights  and  principles,  and  in  that 
case  it  would  not  be  the  enforcement  of  the 
forfeiture  as  such,  but  of  the  equitable  rights 
and   principles. 

The  law  of  Insurance  affords  examples 
of  the  necessity  of  forfeitures,  the  enforce- 
ment of  which  would  be  consonant  with 
equity.  In  New  York  Life  Insurance  Com- 
pany V.  Statham  et  al.,  93  U.  8.  24,  23  L. 
Ed.  789,  Mr.  Justice  Bradley,  delivering  the 
opinion  of  the  court  said:  "Promptness  of 
payment  is  essential  in  the  business  of  life 
Insurance.  •  ♦  ♦  Delinquency  cannot  be 
tolerated  nor  redeemed,  except  at  the  option 
of  the  company.  *  •  •  Time  is  material 
and  of  the  essence  of  the  contract.  Nonpay- 
ment at  the  day  involves  absolute  forfeiture, 
if  such  be  the  terms  of  the  contract  •  •  • 
Courts  cannot  with  safety  vary  the  stipula- 
tion of  the  parties  by  Introducing  equities 
for  the  relief  of  the  Insured  against  tbelr 
own  negligence." 

In  Klein  v.  Insurance  Co.,  104  U.  S.  88. 
26  L.  Ed.  662,  it  was  said:  "If  the  assured 
can  neglect  payment  at  maturity,  and  yet 
suffer  no  loss  or  forfeiture,  premiums  will 
not  t>e  punctually  paid.  The  companies  must 
have  some  efficient  means  of  enforcing  punc- 
tuality. Hence  their  contracts  usually  pro- 
vide for  the  forfeiture  of  the  policy  upon 
default  of  prompt  payment  of  the  premiums. 
If  they  are  not  allowed  to  enforce  this  for- 
feiture, they  are  deprived  of  the  means  which 
they  have  reserved  by  their  contract  of  «)m- 
pelllng  the  parties  Insured  to  meet  their  en- 
gagements. The  provision,  therefore,  for  the 
release  of  the  company  from  liability  on  the 
failure  of  the  Insured  to  pay  the  premiums 
when  due.  Is  of  the  very  essence  and  sub- 
stance of  the  contract  of  life  insurance.  To 
hold  the  company  to  Its  promise  to  pay  the 
Insurance,  notwithstanding  the  default  of  the 
assured  in  niakins  punctual  payments  of  the 
premiums,  is  to  destroy  the  substance  of  the 
contract" 
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Brown  v.  Vandergrift,  80  Pa.  142,  Is  a 
tax  wbereiB  equity  enforced  a  forfeiture 
'usei  upon  tbe  Bame  reason  and  principle 
u  the  forfeiture  ct  a  policy  of  Insurance. 
Zif  syllabus  In  that  case  is  as  follows: 
-lindf  leased  to  Lambing  a  lot  of  land, 
t>  lure  the  sole  right  to  bore  for  oil,  etc., 
(o:  20  yean.  Lambing  to  commence  opera- 
tions in  60  days,  and  continue  with  due  dlll- 
leoce.  If  he  should  cease  operations  20  days 
r  .iny  one  time,  Brady  might  resume  pos- 
■i!?sion.  There  were  other  covenants  in  the 
let<e.  and  it  was  then  stipulated  that  a  fall- 
cre  of  Lambing  to  comply  with  any  one  of 
'if  ronditions  should  work  a  forfeiture,  and 
Bndy  might  enter  and  dispose  of  the  prem- 
ise as  If  the  lease  had  not  been  made.  It 
vas  further  agreed  that.  If  Lambing  did  not 
eomxence  operations  at  the  time  specified, 
be  should  pay  Brady  $30  per  month  until 
b*  should  commence.  Held,  that  the  cove- 
ESBt  of  forfeiture  was  modified,  not  abro- 
ptpd.  by  the  clause  for  payment  of  rent 

"'2i  ijimWne  did  not  commence  opera- 
frus.  He  paid  four  months'  rent.  He  omit- 
ted payment  for  11  months,  and  then  tender- 
tfi  the  amount  for  that  time.  Held,  that  the 
';«sor  might  refuse  the  tender  and  Insist 
r  -'le  forfeiture. 

"i7i  In  such  case  time  is  of  the  essence  of 
the  contract,  and  equity  follows  the  law, 
ind  win  enforce  the  covenant  of  forfeiture 
M  essential  to  do  Justice. 

"'41  Equity  abhors  a  forfeiture  when  it 
works  a  loss  that  is  contrary  to  equity,  not 
vbon  it  -works  equity  and  protects  the  lessor 
igalott  the  laches  of  the  lessee." 

Chief  Justice  Agnew,  speaking  for  the 
(Dart,  said :  "The  discovery  of  petroleum  led 
to  new  forms  of  leasing  land.  Its  fugitive 
ud  wandering  existence  within  the  limits  of 
I  rarticnlar  tract  was  uncertain,  and  assumed 
certainty  only  by  actual  development  founded 
^lon  experiment.  The  surface  required  was 
i^en  small  compared  with  the  results,  when 
ittended  with  success,  while  these  results  led 
to  ^reat  speculation  by  means  of  leases  cov- 
ering the  lands  of  a  neighborhood  like  a 
fight  of  locusts.  Hoice  it  was  found  neces- 
i&iy  to  guard  the  rights  of  the  landowner  as 
*ei:  aa  public  interests  by  numerous  cove- 
SHits.  some  of  the  most  stringent  kind,  to 
pr^rent  their  lands  from  being  burdened  by 
^mnecnted  and  profitless  leases,  Incompatible 
v-'Ji  the  right  of  alienation  and  the  use  of  the 
Jad.  •  •  •  Hence  covenants  became  nec- 
^f^aiy  to  regulate  the  boring  of  wells,  their 
oiusber  and  time  of  succession,  the  period  of 
'^omencement  and  of  completion,  and  many 
"W  matters  requiring  special  regulation. 
Pnmilnent  among  these  was  the  clause  of  for- 
Mtare  to  compel  performance  and  put  an  end 
■5  the  lease  In  case  of  Injurious  delay  or  want 
''i  sneceas.  These  leases  were  not  valuable, 
ncept  by  means  of  development,  unlike  the 
'<rrUnaty  terms  for  the  cultivation  of  the  soil, 
"'  tot  the  removal  of  fixed  minerals.  A  for- 
'•titan  for  nondevelopment  or  delay  therefore 
U2S.W.— 18 


cut  off  no  valuable  rights  of  property,  while 
it  was  essential  for  the  protection  of  private 
and  public  Interest  in  relation  to  the  use  and 
alienation  of  property.  »  •  »  That  time 
may  be  made  of  the  essence  of  the  contract  by 
the  express  agreement  of  the  parties  has  been 
so  often  decided  that  no  citation  of  authority 
is  necessary.  In  a  case  like  this  equity  fol- 
lows the  law,  and  will  enforce  the  covenant 
of  forfeiture,  as  essential  to  do  Justice.  It  Is 
true  as  a  general  statement  that  equity  ab- 
hors a  forfeiture,  but  this  Is  when  it  works 
a  loss  that  is  contrary  to  equity ;  not  when  It 
works  equity  and  protects  the  landowner 
against  the  indifference  and  laches  of  the 
lessee  and  prevents  a  great  mischief,  as  In  the 
ca^e  of  such  leases." 

It  is  said  that  it  Is  common  for  leases  of 
land  for  the  purpose  of  sinking  wells  for  oil 
to  contain  covenants  for  diligent  operation 
and  for  forfeiture  In  case  of  suspension,  and 
such  forfeitures  are  sometimes  enforced  in 
equity  because  the  oil  Is  a  fiuid  likely  to  flow 
a  considerable  distance  through  the  crevices 
and  loose  sand  where  it  is  found,  and,  if  not 
removed,  may  be  wholly  lost  to  the  owner  of 
the  land  by  reason  of  wells  on  land  adjoining, 
and  because  its  enforcement  is  essential  to 
the  protection  of  the  rights  of  the  owner,  and 
because  the  lease  yields  nothing  when  idle, 
and  is  an  Incumbrance  on  the  lands  of  the 
owner,  tying  bis  hands  against  selling  or  leas- 
ing to  others.  Munroe  v.  Armstrong,  96  Pa. 
807. 

In  Harper  v.  Tldholm,  155  111.  370,  40  N.  E. 
575,  Tldholm  entered  Into  a  written  contract 
with  Harper,  by  which  he  bound  himself,  in 
consideration  of  a  certain  sum  paid  as  earnest 
to  bind  the  contract  and  of  a  certain  other 
sum  to  be  paid  as  -purchase  money,  to  convey 
certain  lands  to  Harper  when  the  stipulated 
price  was  paid ;  and  provided  that  if  Harper 
failed  to  pay  the  purchase  money,  at  the  time 
and  in  the  manner  specified  in  the  contract, 
the  money  paid  as  earnest  should,  at  the  op- 
tion of  the  vendor,  be  forfeited  as  liquidated 
damages,  and  the  contract  should  be  null  and 
void.  The  contract  was  recorded.  The  pur- 
chase money  not  being  paid  at  maturity,  upon 
demand,  the  vendor,  upon  tender  of  a  deed 
for  the  land  to  the  purchaser,  and  his  refusal 
to  pay,  declared  the  contract  void  and  the 
earnest  forfeited,  and  filed  his  bill  in  equity 
to  cancel  and  remove  the  agreement  and 
record  as  a  cloud  upon  his  title.  The  court, 
finding  that  the  contract  was  null  and  void, 
and,  being  recorded,  was  a  cloud  upon  the 
title  of  the  vendor,  decreed  that  it  be  canceled 
and  removed,  and  that  the  earnest  was  for- 
feited. 

In  this  case  it  was  stipulated  in  the  lease 
that  the  lessee,  his  successors  and  assigns, 
shall  operate  the  mine  or  mines  opened  upon 
the  land  with  due  diligence,  and  that  at  no 
time  during  the  term  of  the  lease  shall  It  or 
they  remain  Idle  for  more  than  30  consecutive 
days  in  any  one  year,  unless  the  same  was 
caused  by  strikes,  etc.    The  only  mine  upon 
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the  land  remained  Idle  abont  10  consecutive 
months  In  the  year  1904,  and  three  or  four 
months  In  1905.  The  lease  thereby  became 
forfeitable  at  the  option  of  the  lessors  (Bar- 
ringer  and  Adams  on  the  Laws  of  Mines  and 
Mining,  p.  148;  20  Am.  &  Eng.  Encyclopedia 
of  Law  [2d  Ed.]  pp.  778-780,  par.  7b,  and 
cases  cited),  and  they  have  so  elected,  and  the 
enforcement  of  the  forfeiture  thereby  created 
Is  necessary  to  protect  them  against  unneces- 
sary and  Injurious  delays,  and  to  protect  them 
against  an  unprofitable  lease  being  perpetuated 
by  laches  and  kept  hanging  over  their  proper- 
ty like  clouds  upon  titles ;  and  to  relieve  their 
land  of  a  burden. 

"The  finding  of  the  court  in  favor  of  the 
plaintitTs  for  the  value  of  the  machinery  Is 
based  on  the  theory  that  It  was  a  fixture,  be- 
came and  was  a  part  of  the  realty ;  and,  de- 
fendant having  removed  the  same,  plaintiff 
could  recover  its  value."  This  Is  error. 
Whether  it  was  a  fixture  Is  determined  by 
the  Intention  of  the  parties  expressed  In  clear 
and  unambiguous  language.  Choate  v.  Kim- 
ball, 5(5  Ark.  55,  19  S.  W.  108;  Ozark  v. 
Adams,  73  Ark.  227,  83  S.  W.  920.  The  lease 
clearly  shows  that  the  machinery  was  to  re- 
main the  property  of  the  lessees.  After  stip- 
ulating that  the  lessees  should  have  the  right 
to  make  certain  Improvements,  It  then  pro- 
vides: "It  is  further  agreed  and  understood 
that  the  party  of  the  second  part  is  to  pay 
all  taxes  on  improvements  placed  on  the  said 
premises  by  said  party  of  the  second  part  and 
the  taxes  on  the  realty  are  to  be  paid  by  the 
party  of  the  first  part." 

After  stipulating  that  royalty  shall  be  paid, 
and  that  the  lease  shall  be  forfeited  If  it  is 
not  paid  In  90  days  after  it  is  due.  It  then 
provides : 

"And  In  no  case  shall  any  machinery  or 
other  Improvements  be  removed  from  the 
premises  or  disposed  of  by  the  party  of  the 
second  part,  his  successors  or  assigns,  until 
said  royalty  Is  fully  paid.  And  it  Is  expressly 
understood  and  agreed  that  said  parties  of  the 
first  part,  or  their  legal  representatives,  shall 
have  a  first  Hen  upon  all  of  said  Improve- 
ments and  machinery  that  are  now  upon  said 
leased  premises  or  may  hereafter  be  put 
thereon  by  the  party  of  the  second  part,  his 
successors  or  assigns,  until  royalties  herein 
provided  for  are  fully  paid." 

And  then  this  stipulation  follows: 

"It  is  further  understood  and  agreed  that 
the  party  of  the  second  part,  his  successors 
or  assigns,  may  at  such  times  as  he  or  they 
may  deem  best  move  or  cause  to  be  moved  any 
buildings,  machinery,  railroad  tracks,  or  ma- 
terials which  he  or  they  have  put  upon  said 
premises  without  force  or  process  of  law, 
provided,  however,  that  the  royalty  has  been 
paid  as  aforesaid  and  work  commenced  with- 
in ninety  days  as  aforesaid.  It  is  understood 
and  agreed  by  the  parties  hereto  that  the 
party  of  the  second  part,  his  successors  or 
assigns,  shall  have  the  right  to  sublet  said 
premises  for  the  purpose  of  mining  coal  as 


aforesaid,  subject  to  all  the  conditions  of  the 
lease." 

The  only  interest  the  lessors  were  to  have 
In  the  machinery  was  a  lien  for  unpaid  royal- 
ty. 

The  decree  as  to  the  cancellation  of  the 
lease  Is  affirmed ;  and  the  Judgment  for  |3,167 
is  reversed. 


REAVES  et  nx.  v.  OOFFMAN  et  al. 
(Supreme  Court  of  Arkansas.     June  29,  1008.) 

1.  Tbusts— Following  Trust  Funds. 

Trust  funds  wrongfully  converted  may  be 
followed  into  other  property  as  far  as  they  can 
be  Identified. 

[Ed.  Note.— For  cases  in  {Mint,  see,  Cent  Dig. 
vol.  47,  Trusts,  {  514.] 

2.  WiTNKssBB  —  OoMPETitNOY  —  Husband  and 
Wife. 

In  view  of  Kirby's  Dig.  {  3095,  subd.  4. 
disqualifying  the  husband  and  wife  as  witnesses 
for  or  against  each  other,  declarations  of  a  hus- 
band are  not  competent  testimony  against  his 
wife  in  an  action  wherein  they  are  defendants. 

3.  Homestead  —  Liabilities  Envobceablu 
Against— Judgments  Against  Guabdian. 

In  view  of  Const,  art.  9,  §  3,  exempting  the 
homestead  from  the  lien  of  judgments,  etc.,  ex- 
cept judgments  for  moneys  collected  by  guard- 
ians and  certain  other  persons  in  a  fiduciary 
capacity,  a  guardian  could  not  claim  his  home- 
stead as  exempt  from'  judgments  obtained 
against  him  by  bis  wards,  and  such  judgments 
are  a  lien  on  his  interest  therein. 

4.  Subrogation- Rights  of  Subettes  of  a 
Guardian. 

Sureties  of  a  guardian  who  have  paid  off 
Judgments  obtained  against  him  by  his  wards 
are  entitled  to  be  subrogated  to  the  rights  of 
the  latter. 

(EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Subrogation,  f  17.] 

5.  Lis  Pendens— Bona  Fide  Pubchasebs. 

A  notice  of  the  pendency  of  a  suit  affecting 
lands  having  been  filed  as  required  by  the  stat- 
ute (Acts  1903,  p.  118)  before  a  purchase  there- 
of, the  purchasers  are  not  bona  fide  purchasers 
entitled  to  protection. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  33,  Lis  Pendens,  §8  38-62.] 

Api)eal  from  Clay  Chancery  (3ourt;  Ed- 
ward D.  Robertson,  Chancellor. 

Action  for  subrogation  by  M.  R.  Coftmau 
and  another  against  D.  M.  Reaves  and  wife. 
From  a  decree  in  favor  of  plalntUfs,  defend- 
ants appeal.  Reversed  and  remanded,  with 
instructions  to  enter  a  modified  Judgment. 

This  was  an  action  In  equity  commenced 
on  the  20th  day  of  November,  1905,  by  M.  U. 
CotTman  and  J.  M.  Gramling,  administrator 
of  the  estate  of  M.  C.  Gramling,  deceased, 
as  plaintiffs,  against  D.  M.  Reaves  and  Mollle 
C.  Reaves,  as  defendants.  Several  amended 
complaints  were  afterwards  filed,  and  finally 
F.  E.  Graves  and  Susie  Graves,  his  wife,  and 
Edgar  Graves  and  Tlllle  Graves,  his  wife, 
who  had  purchased  the  property  since  the  in- 
stitution of  the  action,  were  also  made  par- 
ties defendant.  M.  R.  CoCFman  and  M.  C. 
Gramling  In  his  lifetime  were  sureties  upon 
the  bond  of  D.  M.  Reaves  as  guardian  of  the 
estate  of  Hattle  Reaves  and  Myrtle  Reaves, 
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minoTB.  Tbe  record  does  not  disclose  the 
date  of  the  granting  of  the  letters  of  gnard- 
:inshlp ;  .but  that  they  were  Issued  several 
vrare  prior  to  1900  is  fully  established.  On 
tlie  2lfit  day  of  April,  1903,  the  probate  court 
for  the  Eastern  district  of  Clay  county  found 
tiut  D.  M.  Reaves,  as  guardian  of  Hattle 
Reaves,  was  dne  his  ward  the  sum  of  1336.69, 
ind  ordered  the  same  paid  to  her.  This  or- 
da'  of  the  probate  court  was  not  complied 
irith.  On  the  23d  day  of  August,  1905,  a 
judgment  was  rendered  In  the  Clay  circuit 
court  for  the  Eastern  district  In  favor  of 
Hattle  Wooten,  formerly  Hattle  Reaves,  for 
t336.Bd,  with  Interest  at  the  rate  of  10  per 
ctnt  per  annum  from  April  21,  1903,  until 
.:«ld,  against  D.  M.  Reaves,  M.  R.  CofFman, 
and  J.  M.  Gramling,  as  administrator  of  the 
«state  of  M.  G.  Gramling,  deceased.  On  tbe 
31st  day  of  October,  1902,  the  said  probate 
vonrt  found  that  D.  M.  Reaves,  as  guardian  of 
HjTtle  Reaves,  was  due  her  the  sum  of  $236.- 
n.  and  ordered  that  sum  paid  to  her  at  once. 
This  order  not  having  been  complied  with, 
salt  was  instituted  against  him  and  his  afore- 
said sureties  In  the  circuit  court,  and  Judg- 
ment recovered  on  tbe  23d  day  of  August, 
1906.  An  execution  was  Issued  on  these  judg- 
ments against  D.  M.  Reaves  and  there  was  a 
Tf-tam  of  nulla  bona  thereon.  Appellees  here- 
in then  paid  the  Judgments.  These  facts  are 
alleged  In  tbe  complaint,  and  it  was  further 
ii^leged  tliat  during  the  existence  of  the 
.^nardlanship  that  D.  M.  Reaves  purchased 
lots  9  and  10,  in  block  9,  in  the  town  of 
Elector,  in  Clay  county.  Ark.,  with  the  funds 
i^longing  to  the  estate  of  said  minors,  and, 
io  order  to  defraud  said  minors,  caused  the 
deed  to  said  lots  to  be  made  to  his  wife, 
MoIUe  G.  Reaves;  that  he  Improved  said 
:ot3  by  erecting  a  house  which  became  his 
Umestead.  The  prayer  of  the  complaint  is 
that  plaintiffs  be  subrogated  to  tbe  rights  of 
said  minors.  A  notice  of  the  filing  of  the 
suit  was  filed  in  compliance  with  the  act 
of  March  7,  1903  (Acts  1903,  p.  118).  The 
(defendants  filed  separate  answers,  which 
vere  in  substance  a  general  denial  of  the  al- 
legations of  the  complaint  Other  facts  are 
scffidently  stated  in  the  opinion.  The  chan- 
cellor found  in  favor  of 'the  plaintiffs,  ren- 
dered Judgment  in  their  favor  against  D.  M. 
Reaves  in  the  stmi  of  $806.81,  and,  in  default 
lA  the  payment  thereof,  ordered  the  premises 
in  controversy  sold.  An  appeal  was  granted 
to  this  court 

L.  Hunter,  for  appellants.  Johnson  ft  Hud- 
dieston  and  Moore,  Spence  &  Dudley,  for  ap- 

[ielleeSL 

H.\RT,  J.  (after  stating  the  facts  as  above). 
It  is  a  well-settled  principle  of  equity  that 
tnjst  funds  wrongfully  converted  may  be  fol- 
!-iwed  into  other  property  as  long  and  as  far 
sa  they  can  be  identified.  Dyer  et  al.  v. 
Jicoway  et  al.,  42  Ark.  186.  But  we  do  not 
tbink  that  the  testimony  establishes  that  tbe 


lots  in  question  in  the  present  case  were  ptu- 
chased  with  the  funds  belonging  to  the  minors* 
estate.  The  testimony  adduced  by  the  de- 
fendants shows  that  the  lots  in  question  were 
given  to  the  defendant  Mollie  C.  Reaves  in 
1900  by  her  father,  Robert  H.  Krantz,  and 
that  he  afterwards,  on  the  3d  day  of  Febru- 
ary, 1908,  executed  a  deed  to  her  for  the 
same.  The  testimony  also  shows  that  while 
tbe  consideration  recited  in  the  deed  was 
$200,  the  real  consideration  was  tbe  love  and 
affection  he  bore  his  daughter.  To  overcome 
this  positive  testimony,  the  plaintiffs  Intro- 
duced proof  of  declarations  of  D.  M.  Reaves, 
tbe  husband  of  Mollie  C.  Reaves,  made  in: 
1905,  to  the  effect  that  be  had  purchased  the- 
lots  in  question  in  1900,  and  had  had  the  title 
to  the  same  made  in  the  name  of  his  wife. 
Mollie  O.  Reaves  was  a  party  to  the  suit, 
and  the  declarations  of  her  husband  were 
not  competent  testimony  against  her.  Kirby's- 
Dlg.  S  3095,  subd.  4;  Hamby,  Adm'r,  v. 
Brooks,  etc.  (Ark.)  Ill  S.  W.  277.  The  bur- 
den of  proof  was  upon  the  plaintiffs,  and' 
they  have  failed  to  establish  ttiat  the  lots  in 
controversy  were  purchased  by  the  defendant 
D.  M.  Reaves. 

A  preponderance  of  the  testimony  does  es- 
tablish that  in  1900,  while  the  guardianship 
was  pending  in  the  probate  court,  D.  M. 
Reaves  built  a  house  upon  the  lots  with  the 
consent  of  his  wife,  and  that  thereafter  it 
became  their  homestead.  Plaintiffs  contend 
that  the  whole  of  the  means  with  which  the 
house  was  built  was  furnished  by  D;  M. 
Reaves.  But  the  uncontradicted  testimony 
shows  that  Robert  H.  Krantz  furnished  a 
part  of  tbe  lumber,  that  a  son  of  D.  M. 
Heaves  did  most  of  the  carpenter  work,  and 
that  D.  M.  Reaves  only  furnished  materials 
of  the  value  of  $450.  The  evidence  estab- 
lishes the  fact  of  his  indebtedness  to  his 
wards  at  that  time  and  to  the  extent  of  tbe 
$450  there  is  a  charge  upon  the  lota  in  ques- 
tion in  their  favor.  Morris  v.  Fletcher,  67 
Ark.  105,  56  8.  W.  1072,  77  Am.  St  Rept  87. 

The  present  case  is  distinguished  from  that 
of  Pullen  V.  Simpson,  74  Ark.  592,  86  S.  W. 
801.  In  that  case,  at  page  596  of  74  Ark., 
and  page  802  of  86  S.  W.,  the  court  said: 
"As  Simpson  had  a  perfect  right  to  devote 
this  money  to  homestead  purposes,  the  credit- 
ors have  no  complaint  that  it  is  put  into  a 
homestead  in  which  he  had  a  right  of  oc- 
cupancy, instead  of  one  in  which  he  had 
title."  Section  3,  art  9,  Const,  is  as  follows: 
"The  homestead  of  any  resident  of  this  state 
who  is  married  or  the  head  of  a  family  shall 
not  be  subject  to  the  lien  of  any  Judgment  or 
decree  of  any  court  or  to  sale  under  execu- 
tion or  other  process  thereon,  except  such  as 
may  be  rendered  for  the  purchase  money 
or  for  si)ecific  liens,  laborers'  or  mechanics* 
liens  for  improving  the  same,  or  for  taxes, 
or  against  executors,  administrators,  guard- 
ians, receivers,  attorneys  for  moneys  collect- 
ed by  them  and  other  trustees  of  an  express 
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trust  for  moneys  due  from  them  In  tbelr  fidu- 
ciary capacity."  It  follows,  then,  that  D.  M. 
Reaves  could  not  claim  his  homestead,  wheth- 
er one  by  right  of  occupancy  or  one  In  which 
he  had  title,  as  exempt  from  the  Judgments 
obtained  against  him  by  his  wards,  and  that 
the  judgments  obtained  by  them  In  the  cir- 
cuit court  were  a  lien  on  his  Interest  In  the 
homestead.  Appellants  as  his  sureties,  hav- 
ing paid  off  the  judgmejits,  were  entitled  to 
be  subrogated  to  the  rights  of  the  wards. 
Carroll  County  Bank  t.  Rhodes,  69  Ark.  43, 
63  S.  W.  08 ;  Meyer  Bros.  Drug  Co.  v.  Davis, 
68  Ark.  112,  56  S.  W.  78&  The  testimony 
shows  that  the  notice  of  the  pendency  of  the 
suit  was  filed  as  required  by  statute  before 
the  purchase  by  the  defendants  Graves. 
Hence  they  are  not  bona  fide  purchasers,  and 
are  not  entitled  to  protection.  Acts  1903,  p. 
118.  The  chancellor  erred  in  finding  that  the 
lots  In  controversy  were  the  property  of  D.  M. 
Reaves,  and  in  rendering  a  decree  fixing  a 
lien  on  them  for  the  amount  of  the  Judgment 
of  the  plalntlfT.  His  decree  should  have  been 
to  fix  a  charge  on  them  for  the  $450  furnished 
by  D.  M.  Reaves  and  used  in  erection  of  the 
house. 

The  decree  Is  reversed,  and  the  cause  re- 
manded, with  direction  to  enter  a  decree  in 
accordance  with  this  opinion. 


TBBBS  V.  WISEMAN. 
(Supreme  Court  of  Arkansas.     July  6,  1908.) 

1.  Appeai,  aho  Bbbor— REvraw—  Questions 
OF  Pact. 

The  Bufficiency  of  evidence  to  sustain  the 
verdict  is  the  gole  question  In  the  Supreme 
Court,  and  it  has  nothing  to  do  with  the  weight 
or  preponderance  thereof. 

SBld.  Note. — For  cases  in  point,  see  Cent.  Dlfr 
.  3,  Appeal  and  Error,  H  3928-3934.] 

2.  EJECTMBNT— iNSTBUOnONS. 

Where  adjoining  owners'  deeds  called  for 
property,  one  for  a  part  of  lot  3  and  the  oth- 
er for  lot  4,  and  the  only  Issue  was  whether  a 
fence  built  by  the  owner  of  lot  4  extended  be- 
yond lot  4,  an  instruction  that,  if  the  property 
sued  for  was  in  lot  3  as  originally  platted,  the 
verdict  should  be  for  the  owner  of  that  lot,  suffi- 
ciently stated  the  issue. 

3.  BOUNDABIES— EqUITABUS    ESTOPPEIr-PBBjr- 
UDICB  TO  PkBSON   SETTIWO   UP   ESTOPPEL. 

Estoppel  cannot  be  invoked  against  an  own- 
er because  of  a  conversation  between  him  and 
an  adjoining  owner,  wherein  be  pointed  out  a 
different  line  between  their  lota  than  that  he 
thereafter  claimed,  where  no  action  was  taken 
on  account  of  the  conversation ;  the  same  having 
l>een  after  such  adjoining  owner's  purchase. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  {  230.] 

4.  Ejectment— Evidence— Adjiissibiutt. 

In  an  action  to  recover  a  strip  of  land  as 
part  of  a  lot,  evidence  showing  the  dimensions 
of  the  adjoining  lots,  was  a  circumstance  tend- 
ing to  throw  light  on  which  party  was  entitled 
to  the  strip,  and  was  admissible. 

Appeal  from  Circuit  Court,  Ashley  County; 
H.  W.  Wells,  Judge. 

Action  by  J.  Wiseman  against  W.  H.  Tebbs 
to  recover  a  strip  of  land  3  feet  wide  and  125 
feet  long  alleged  to  be  a  part  of  the  west  part 


of  lot  8,  in  block  8,  of  the  town  of  Hamburg. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Oeo.  W.  Norman,  for  appellant     Bobt.  El 
Craig,  for  appellee. 

Hllili,  G.  J.  Battle  Eatman  owned  lots  3 
and  4,  in  block  8,  in  the  town  of  Hamburg. 
In  the  year  1888  be  sold  to  Wiseman  a  cer- 
tain tract  which  was  a  part  of  lot  3,  and  de- 
scribed as  20  feet  by  125  feet.  Tbey  did  not 
luow  wliere  the  line  between  lots  8  and  4 
ran,  and  an  arbitrary  line  was  agreed  upon 
between  them,  and  the  property  which  tbey 
agreed  passed  by  the  purchase  was  Inclosed 
by  Wiseman  with  a  fence,  and  within  the  in- 
closure  he  built  a  small  house.  This  was  In 
1888,  and  the  fence  remained  as  built  until 
1901,  when  It  was  destroyed  by  fire.  In  1897 
Battle  Eatman  sold  to  Tebbs  lot  4,  in  block 
8,  and  executed  a  bond  for  title;  and,  after 
the  death  of  Eatman  and  by  order  of  the 
probate  court,  his  executor  performed  the 
condition  of  the  title  bond  by  executing  a 
deed  upon  the  receipt  of  the  purchase  money, 
and  conveyed  said  lot  4  to  Tebbs  In  1900. 
Shortly  before  this  suit  Tebbs  built  a  fence 
which  be  claims  was  upon  the  line  of  the  old 
fence,  and  which  Wiseman  claimed  was  three 
feet  on  his  side  of  the  line,  and  it  was  to 
settle  this  controversy  that  this  suit  was 
brought  Mudi  testimony  was  adduced  to 
sustain  the  contentions  of  the  respective 
sides,  and  the  Jury  found  In  favor  of  Wise- 
man.   Tebbs  has  appealed. 

The  first  question  presented  is  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict; 
or,  rather,  it  is  argued  that  the  testimony  Is 
so  overwhelmingly  against  the  preponderance 
of  the  evidence  as  to  shock  the  sense  of  Jus- 
tice. But  the  court  has  nothing  to  do  witb 
the  weight  or  preponderance  of  the  testimo- 
ny. The  sole  question  here  Is  as  to  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict. 
There  can  be  no  doubt  of  the  sufficiency  of 
the  evidence  to  sustain  this  verdict  There 
was  positive  testimony  on  each  side  sufficient 
to  sustain  a  verdict  and  the  verdict  of  the 
Jury  is  the  ultimate  conclusion  in  such  a  state 
of  the  record. 

Appellant  objects  to  the  second  instruc- 
tion, which.  In  effect  told  the  Jury  that  if 
the  property  sued  for  is  In  lot  3  as  originally 
platted  by  the  owner,  then  their  verdict 
should  be  for  the  plaintiff.  This  instruction 
was  correct  Wiseman's  deed  called  for  prop- 
erty in  lot  3,  and  Tebbs'  deed  called  for  lot 
4,  and  the  only  Issue  was  whether  the  fence 
built  by  Tebbs  extended  beyond  lot  4.  If  It 
did,  he  had  no  title  to  the  property  inclosed 
beyond  the  line  of  lot  4,  and  Wiseman  did 
have  title.  If  it  did  not  extend  beyond  the 
line  of  lot  4,  then  Wiseman  had  no  title  there- 
to. While  this  Issue  might  well  have  been 
phrased  differently,  as  It  was  In  other  Instruc- 
tions, there  was  nothing  Improper  in  so  ex- 
pressing it 
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Appellant  complains  of  the  refusal  to  give 
in  Instroctioii  "which  sought  to  Invoke  the 
doctrine  of  estoppel  against  Wiseman,  based 
upon  an  alleged  conversation  between  Wise- 
man and  Tebbs  -wherein  Tebbs  said  that 
Wliwman,  after  he  (Tebbs)  had  purchased  lot 
1  pointed  oat  the  line  thereof  different  from 
wl^at  he  norw  claims.  But  no  action  was 
takf  n  on  account  of  this  conversation,  which 
was  had  after  Tebbs'  pnrchaae,  and  the  doc- 
trine of  estoppel  cannot  be  invoiced. 

Appellant  also  complains  of  the  refusal  to 
give  an  instraction  excluding  from  the  con- 
sideration of  the  Jury  evidence  as  to  the  di- 
mensioDS  of  lot  4.  Testimony  was  Introduced 
dkiwlng  tbe  dimensions  of  lots  3  and  4;  and, 
vlille  this  testimony  was  not  specially  Im- 
p-rrtant,  yet  It  was  a  circumstance  tending 
to  throw  light  upon  which  party  was  right  in 
the  controversy. 

No  other  questions  arise  in  the  case;  and 
the  Judgment  Is  affirmed. 


STRICKLAND  v.   STRICKLAND. 

I'Sopieme  Court  of  Arkansas.     July  6,  1S08.) 

DiroBCE  —  Pboceedings — Appeal  —  Detebmi- 
5AT10N  OF  Cause— Effect  of  Revebsal. 
Revenial  on  appeal  of  a  decree  in  a  snit 
for  divorce  sets  aside  a  provision  in  tiie  decree 
inorted  by  consent  of  tne  parties  making  the 
children  of  the  parties  l>eneficiarie8  in  a  policy 
of  insDTance. 

Appeal  from  Pulaski  Chancery  Court; 
Jesse  C.  Hart,  Chancellor. 

Action  by  Mrs.  William  Strickland,  guard- 
Ian,  against  Pearl  Strickland.  Judgment  for 
dtrfendant,  and  plaintiff  appeals.    Affirmed. 

See  80  ArlE.  451,  97  S.  W.  659. 

C.  P.  Homweil,  for  appellant  MebaSy, 
WUllams  &  Armistead,  for  appellee. 

BATTLE,  J.  William  Strickland  brought 
Fu;t  In  tbe  Pnlaskl  chancery  court  against 
K<ldie  Strickland,  his  wife,  for  a  divorce.  A 
li.'cree  was  rendered  in  favor  of  the  plalntltC 
for  a  divorce,  and  an  appeal  was  taken  by 
tbe  defendant  to  this  court,  and  the  decree 
of  divorce  was  reversed. 

The  decree  appealed  from,  after  providing 
tliat  tbe  bonds  of  matrimony  t>etween  tbe 
plaintiff  and  defendant  should  be  dissolved 
and  awarding  tbe  custody  of  tbe  children 
Cari  and  Darwin  Strickland  to  the  defend- 
aat,  tbelr  mother,  and  providing  for  their 
maintenance  and  support  by  the  plaintiff, 
tbrir  fatber,  declares  "that  by  consent  of 
parties  hereto  tbe  Maccabees  policy  of  In- 
tDrance  for  $3,000  shall  be  so  changed  as  to 
make  tbe  four  children.  Pearl  Strickland,  Roy 
Strickland,  Carl  Strickland,  and  Darwin 
Strickland,  the  beneficiaries."  This  policy 
vas  an  insurance  on  the  life  of  William 
Striddand  and  was  Issued  to  him  by  the  So- 
ciety of  the  Maccabees,  and,  it  seems,  the  ben- 
eficiaries of  it  were  subject  to  his  control. 
AH  these  provisions  for  tbe  support  or  benefit 


of  the  children  of  the  parties  were  a  part 
of  the  decree  of  divorce  and  an  Incident  to 
the  divorce,  and  were  set  aside  by  the  re- 
versal of  the  decree  of  divorce  by  this  court 

The  consent  to  change  the  beneficiaries  of 
the  policy  as  a  contract  was  executory,  and 
without  consideration,  and  not  binding  upon 
William  Strickland.  Pearl  Strickland  and  the 
Society  of  tbe  Maccattees  were  not  parties  to 
or  affected  by  it.  The  policy  never  became 
the  property  of  any  of  the  children,  except 
Pearl.  Mrs.  Strickland,  as  guardian  of  Carl 
and  Darwin  Strickland,  is  not  entitled  to  en- 
force the  decree  by  consent. 

The  decree  of  the  Pulaski  chancery  court 
In  this  suit,  which  is  to  tbe  effect  we  hold,  is 
affirmed. 

HART,  J.,  being  disqualified,  did  not  par- 
ticipate. 


LONDON  &  LANCASHIRE  FIRE  INS.  CO. 

V.  LUDWIG,  Secretary  of  State. 
(Sapreme  Court  of  Arkansas.    June  15,  1908.) 

1.  cobpobations  —  fobeiqn   cobpobations — 
Filing  Ghabteb— Fees — "Capital  Stock." 

The  words  "capital  stock,"  in  Laws  1907, 
p.  744,  requiring  foreign  corporations  seeking 
to  do  bosinesa  in  the  state  to  pay  for  filing  the 
articles  of  incorporation  a  fee  of  $25  where  the 
capital  stock  is  $5U,000  or  under,  $75  where  the 
capital  stock  is  over  $30,000  and  not  more  than 
$100,000,  and  $25  additional  for  each  additional 
$100,000  of  capital  stock,  do  not  include  au- 
thorized stock  not  subscribed,  but  include  unpaid 
subscribed  stock,  and  a  foreign  corporation  must 
pay  fees  on  a  basis  of  its  authorized  and  unpaid 
subscribed  stock. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  909-9C7 ;  vol.  8,  p. 
7595.] 

2.  Sake— Pathent  of  Fees— Recovbkt— Com- 
plaint. 

A  complaint,  in  an  action  by  a  foreign  cor- 
poration against  the  Secretary  of  State  for  fees 
paid  under  protest  and  claimed  by  the  Secretary 
of  State  to  be  due  under  Laws  1907,  p.  744,  im- 
posing fees  on  foreign  corporations,  which  al- 
leges that  it  was  forced  by  the  demand  of  the 
Secretary  of  State  to  pay  a  specified  sum  in  fees 
when  a  less  sum  was  demandable,  and  that  it 
made  such  payment  under  protest,  but  which 
fails  to  state  to  whom  it  paid  the  fees,  is  bad 
on  demurrer,  for  it  will  be  presumed  that  the 
fees  were  paid  into  the  treasury  of  the  state, 
or,  if  paid  to  the  Secretary  of  State,  that  he 
turned  them  over  to  the  treasurer,  as  required 
by  Kirby's  Dig.  Jg  3447-3449. 

Appeal  from  Circuit  Court  Pulaski  Coun- 
ty; Edward  W.  WInfield,  Judge. 

Action  by  the  London  &  Lancashire  Fire 
Insurance  Company  against  O.  C.  Ludwig, 
Secretary  of  State.  From  a  Judgment  of  dis- 
missal rendered  on  sustaining  a  demurrer  to 
the  complaint,  plaintiff  appeals.    Aflirmed. 

Rose,  Hemingway,  Cnntrell  &  I^ugbhor- 
ough,  for  appellant  Wm.  F.  Kirby,  Atty. 
Gen,,  and  Dan'l  Taylor,  Asst  Atty.  Gen.,  for 
appellee. 

BATTLE,  J.  The  London  &  Lancashire 
Fire  Insurance  Company  sued  O.  C.  Ludwig. 
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Tbe  complaint  In  tbe  case,  omitting  tbe  cap- 
tion, is  as  follows: 

"Tbe  plaintiff  states:  Tbat  it  Is  a  corpora- 
tion wblch  was  duly  organized  under  the 
laws  of  Great  Britain  in  tlie  year  1861,  for 
the  purpose,  among  others,  of  writing  policies 
of  insurance  against  loss  by  fire;  and  tbe  de- 
fendant is  at  present  the  Secretary  of  State 
of  Arkansas. 

"Tbat  on  the  25th  day  of  March,  1905,  and 
tor  a  number  of  years  prior  thereto.  It  was 
conducting  a  part  of  its  business  within  the 
state  of  Arkansas,  and  under  Its  charter  bad 
the  power  so  to  do. 

"That  on  the  date  last  aforesaid  it  ceased 
to  do  business  in  tbe  state,  and  since  tbat 
time  has  done  none.  That  during  the  time 
when  it  did  business  In  the  state  It  built  up 
and  established  a  profitable  business,  and  on 
June  4,  1907,  desiring  to  re-enter  tbe  state 
for  the  purpose  of  carrying  on  business,  it 
applied  to  tbe  defendant,  as  Secretary  of 
State,  for  leave  to  file  the  documents  required 
by  an  act  (Ivaws  1907,  p.  744)  entitled,  'An 
act  to  permit  foreign  corporations  to  do  busi- 
ness in  Arkansas,  and  fixing  fees  to  be  paid 
by  all  corporations.'  Tbat  in  connection  with 
sucb  application  it  tendered  to  tbe  Secretary 
of  State  a  copy  of  its  charter,  duly  autbenti- 
'Cated  and  certified  as  required  by  law,  to- 
gether with  a  statement  of  its  assets  and  lia- 
bilities and  tbe  amount  of  its  capital  em- 
l)loyed  In  this  state,  also  designating  its  gen- 
eral office  or  place  of  business  in  this  state, 
and  naming  an  agent  upon  whom  process  may 
be  served.  It  also  offered  to  file  with  the 
Secretary  of  State  a  resolution  adopted  by  its 
board  of  directors,  consenting  that  service  of 
process  upon  any  of  its  agents  in  the  state,  or 
upon  the  Secretary  of  State  of  this  state  in 
any  action  brought  or  pending  in  tbe  state, 
«hall  be  valid  service  upon  it,  and  it  offered 
to  pay  to  the  Secretary  of  State  at  the  same 
time  the  fees  required  by  the  said  act  to  t>e 
paid. 

"That  the  capital  authorized  by  Its  charter 
is  the  sum  of  $15,000,000,  of  which  $11,400,- 
000  and  no  more  has  been  subscribed,  and  of 
the  amount  so  subscribed  only  10  per  cent, 
has  been  paid  up.  That  the  Secretary  of 
State  declined  to  file  the  papers  tendered  un- 
less tbe  plaintiff  would  pay  a  fee  based  upon 
the  authorized  capital  of  $15,000,000,  and  de- 
clined to  permit  them  to  be  filed  upon  the 
payment  of  a  fee  based  upon  the  capital  paid 
up  or  the  capital  subscribed,  which  was  all 
that  could  be  legally  demanded. 

"Plaintiff  was  entitled,  by  tbe  terms  of  its 
organization  under  tbe  laws  of  tbe  state,  to 
enter  the  state  to  do  business  upon  the  com- 
pliance with  the  law.  It  tiad  within  the 
state  many  former  customers  and  patrons 
who  desired  to  renew  their  business  relations 
with  it,  and  with  whom  it  desired  to  renew 
such  relations.  It  could  not  do  this  without 
first  filing  the  papers  aforesaid,  and  In  all 
respects  complying  with  the  act  of  the  Gen- 
eral Assembly.    In  order  to  enjoy  tills  right. 


It  was  forced  by  the  demand  of  the  Secretary 
of  State  to  pay  $3,706  in  fees,  when  but  $30G 
was  demandable,  being  $3,400  fees  in  excess 
of  what  was  due  from  it  under  the  terms  of 
the  said  act,  and  It  made  such  payment  under 
protest  and  with  notice  that  it  did  so  merely 
as  a  means  of  enjoying  its  right  to  do  busi- 
ness within  the  state. 

"By  reason  of  the  premises,  the  plalntiflf 
says  that  an  action  has  accrued  to  it  to  re- 
cover of  and  from  the  defendant  the  differ- 
ence in  the  amount  paid  by  it  and  the  amount 
which  it  was  required  to  pay  under  the  terms 
of  the  said  act,  to  wit,  tbe  sum  of  $3,400. 

"Wherefore  it  prays  Judgment  against  tlie 
defendant  in  the  sum  of  $3,400,  with  Its 
costs." 

The  defendant  demurred  to  the  complaint, 
which  the  court  sustained,  and.  the  plaintiff 
refusing  to  plead  further,  dismissed  the  ac- 
tion, and  plaintiff  appealed. 

Section  3  of  the  act  (Laws  1907,  p.  74<>) 
entitled,  "An  act  to  permit  foreign  corpora- 
tions to  do  business  in  Arkansas  and  fixing 
the  fees  to  be  paid  by  all  corporations,"  ap- 
proved May  13,  1907,  Is  involved  in  this  ac- 
tion. It  is  as  follows:  "That  all  coriwra- 
tions  hereafter  incorporated  In  this  st:ite  and 
all  foreign  corporations  seeking  to  do  busi- 
ness in  this  state  shall  pay  into  tbe  treasury 
of  this  state  for  the  filing  of  said  articles 
(articles  of  incorporation  or  association)  a 
fee  of  $25.00  where  the  capital  stock  la 
$50,000.00  or  under;  $75.00  where  tbe  capital 
stock  Is  over  $50,000.00  and  not  more  than 
$100,000;  and  $25.00  additional  for  each  $10O,- 
000.00  of  capital  stock." 

The  question  Is:  What  it  meant  by  "capi- 
tal stock"? 

In  Commercial  Fire  Insurance  Co.  v.  Board 
of  Revenue  of  Montgomery  County,  99  Ala.  9, 
14  South.  494,  42  Am.  St.  Rep.  17,  Chief  Jus- 
tice Stone,  delivering  the  opinion  of  the  court, 
said:  "We  have  shown  by  the  highest  legal 
authority  tbat  tbe  capital  stock  of  a  corpora- 
tion Is  a  trust  fund  for  the  security  and  bene- 
fit of  the  creditors  of  the  corporation,  and 
that  the  managing  board  fills  the  relation  of 
trustee  for  its  preservation  and  administra- 
tion. Corporations,  acting  within  tbe  scope 
of  corporate  powers,  fix  no  liability  on  their 
oflioers,  or  any  one  else.  They  charge  only 
the  corporation.  Hence  the  purpose  and  pol- 
icy of  requiring  a  capital  stock  as  security 
and  Indemnity  of  persons  who  become  its 
creditors.  The  lawmaking  power  confers  up- 
on them  privileges — a  franchise,  a  right  to 
make  contracts  in  its  artificial  name  without 
fastening  a  liability  on  any  natural  person — 
and  it  exacts  from  them  as  a  condition  on 
which  it  grants  this  franchise  this  privilege 
and  power:  That  they  place  a  capital  stoclc 
in  safe  pledge  for  the  security  of  their  cred- 
itors. And  this  capital  stock  is  a  permanent 
instrument,  with  no  power  In  the  shareholder 
to  withdraw  it,  until  the  corporation  la 
wound  up  and  all  its  debts  paid,  and  no  pow- 
er in  the  managing  board  to  permit  it  to  be 
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r.  :::!drawii,  at  tbe  expense  of  creditors.  It 
H  a  trust  fnnd  In  tbe  corporation's  treasury, 
'.0  be  nsed  only  In  Its  Interest,  and  whatever 
of  rroflt  or  emolament  It  may  yield  belongs  of 
r.;bt  to  the  corporation,  its  creditors  and 
sbareholdera.  It  must  be  kept  within  tbe 
Mrroratlon  and  under  Its  control,  to  meet 
^  purpose  for  wtiich  It  was  required  to  l>e 
rajed  and  paid  in.  It  is  not  materially  un- 
IXe  any  other  pledge  that  is  placed  as  a 
;iiartn^  of  faithful  performance  of  debt  or 
iztj.  It  Is  a  fixed  pledge  until  the  debt  is 
r.iii  or  the  duty  performed." 

In  Sturges  v.  Stetson,  1  Blss.  (U.  S.)  246, 
•:«.  Fed.  Cas.  Xo.  13,568,  Mr.  Justice  Mc- 
Lean said:  "The  corporate  powers  of  the 
.^xpany  were  conferred  for  the  express  pur- 
;ase  of  creatins  stock  as  a  means  of  con- 
ttrncting  tbe  railroad.  As  well  might  tbe 
Miite  for  the  road  designated  be  called  a 
n.:road,  as  to  call  the  corporate  means  of 
ffeating  the  stock,  stock.  •  »  •  Stock 
^n  be  created  only  by  contract,  whether  it 
be  in  tbe  simple  form  of  a  subscription,  or  in 
icy  other  mode.  There  must  be  an  agree- 
nieot  to  take  the  stock,  and  nothing  short  of 
tbls  can  create  It.  This  imparts  to  the  stock 
tbe  quality  of  property,  which  before  it  did 
OK  possess.  It  is  called  'capital  stock'  in  the 
cbatter,  because  the  corporate  capacity  to 
mate  it  la  given.  The  term  'stock,'  as  used 
X  tbe  charter,  before  it  is  taken  by  subscrip- 
tcn.  means  notblng  more  than  a  power  In  tbe 
llreetoTS  to  receive  subscription  for  stock." 

In  Sanger  v.  Upton,  91  U.  S.  60,  23  L.  Ed. 
220,  it  is  said:  "Tbe  capital  stock  of  an  in- 
corporated company  Is  a  fund  set  apart  for 
tbe  payment  of  its  debts.  It  is  a  substitute 
fsr  tbe  personal  liability  which  subsists  in 
prirate  copartnerships.  When  debts  are  in- 
cnrred.  a  contract  arises  with  the  creditors 
■Jiat  it  shall  not  be  withdrawn  or  applied, 
(.tberwlse  than  upon  their  demand,  until  such 
demands  are  satisfied.  The  creditors  have  a 
Uen  upon  it  In  equity.  If  diverted,  they  may 
follow  It  as  far  as  it  can  be  traced,  and  sub- 
ject It  to  the  payment  of  their  claims,  except 
a  against  holders  who  have  taken  it  bona 
fide  for  a  valuable  consideration  and  without 
uxice.  It  is  publicly  pledged  to  those  who 
tol  with  the  corporation,  for  their  security, 
rnpaid  stock  is  as  much  a  part  of  this  pledge, 
and  as  much  a  part  of  tbe  assets  of  tbe  com- 
pany, as  tbe  cash  which  has  been  paid  in 
tqwo  It.  Creditors  have  the  same  right  to 
look  to  It  as  to  anything  else,  and  the  same 
ligbt  to  Insist  upon  its  payment  as  upon  tbe 
payment  of  any  other  debt  due  to  tbe  com- 
pany. As  regards  creditors,  there  is  no  dls- 
TiDption  between  such  a  demand  and  any 
ctlier  asset  which  may  form  a  part  of  the 
property  and  effects  of  the  corporation." 

It  is  therefore  evident  that  capital  stock 
tsatmt  include  authorized  stock  which  has 
Ml  been  subscribed.  Such  stock  cannot  be 
an  asset  and  cannot  be  used  for  any  purpose, 
ttH  DO  one  is  liable  for  it,  the  corporation  or 
any  one  dse. 


The  act  of  May  13,  1907,  does  not  require 
all  corporations  to  pay  the  same  fee,  but  fixes 
It  according  to  the  capital  stock ;  the  greater 
the  capital  stock,  the  greater  tbe  fee.  Tbls 
difference  is  evidently  based  upon  tbe  busi- 
ness the  corporation  will  be  able  to  transact, 
the  benefits  it  may  receive,  and  upon  the  pre- 
sumption that  the  larger  the  capital  stock  tbe 
larger  the  business  the  corporation  will  do. 
If  this  be  not  true,  why  not  require  all  corpo- 
ra tlons  to  pay  the  same  fee?  Upon  the  theory 
suggested  as  to  the  basis  upon  which  the  fees 
are  fixed,  it  Is  plain  to  be  seen  that  the  au- 
thorized but  unsubscribed  stock  is  not,  but 
unpaid  subscribed  stock  is,  a  part  of  the 
capital  stock  within  tbe  meaning  of  the  act, 
and  we  so  hold. 

Appellant  stated  in  his  complaint  that  "it 
was  forced  by  the  demand  of  tbe  Secretary 
of  the  State  to  pay  $3,706  in  fees,  when  but 
$306  was  demandable,  being  $3,400  fees  in  ex 
cess  of  what  was  due  from  it  under  the  terma 
of  said  act,  and  it  made  such  payment  under 
protest  and  with  notice  that  it  did  so  merely 
as  a  means  of  enjoying  its  right  to  do  busi- 
ness within  tbe  state."  But  it  does  not  state 
to  whom  it  paid  the  fees.  The  presumption 
Is  it  paid  them  according  to  law,  into  tbe 
treasury  of  the  state,  or,  if  to  the  Secretary 
of  the  State,  that  he  did  so ;  tbe  presumption 
being  that  he  did  his  duty,  and  the  law  re- 
quiring all  such  fees  to  be  paid  directly  to 
the  treasurer  of  the  state.  Kirby's  Dig.  H 
8447-3449. 

The  appellant  fails  to  state  a  cause  of  ac- 
tion against  appellee. 

Judgment  affirmed. 


GRAND  LODGE  K.  P.  v.  WHITEHEAD. 

(Supreme  Court  of  Arkansas.     July  6,   1908.) 

Insurance — Mutual    Benefit    Insubance— 
Actions  fob  Benefits— Pbesomptions  and 

BUBOEN   OF  PBOOF. 

In  an  action  on  a  benefit  certificate  issued 
by  the  grand  lodge  of  a  secret  organization,  the 
defendant,  in  its  answer,  admitted  all  the  al- 
legations of  plaintiff's  petition,  but  alleged  that 
the  policy  contained  a  stipulation  that  the  bene- 
fit should  not  be  paid  unless  the  insured  was  a 
member  of  tbe  lodge  in  good  standing  at  the 
time  of  bis  death,  and  that  fact  was  shown  by 
the  records  of  tbe  lodge,  that  plaintiff's  decedent 
was  not  a  member  of  the  lodge  in  good  stand- 
ing at  the  time  of  his  death,  and  that  the  rec- 
ords of  such  lodge  do  not  sustain  the  fact  of 
such  good  standing.  Held,  that  the  burden  of 
proving  that  decedent  was  not  a  member  of  tbe 
lodge  in  good  standing  at  the  time  of  his  death 
was  on  defendant ;  and,  where  plaintiff  introduc- 
ed the  policy  in  evidence,  and  defendant  admit- 
ted that  insured  was  dead,  and  that  plaintiff  was 
duly  appointed  his  administrator,  a  verdict  was 
properly  directed  for  plaintiff  on  defendants  re- 
fusing to  introduce  any  testimony,  since  the 
policy  itself  established  the  fact  that  decedent 
was  a  member  in  good  standing  at  the  time  of 
its  issuance,  and  his  good  standing  would  be 
presumed  to  continue  to  bis  death  in  the  absence 
of  evidence  to  the  contrary. 

Appeal  from  Circuit  Court,  Dallas  County ; 
H.  W.  Wells,  Judge. 
Action  by  C.  W.  Whitehead,  as  adminlstra- 


Digitized  by 


Google 


200 


U2  SOUTHWESTERN  BEPOBTEB. 


(Ark, 


tor  of  tbe  estate  of  O.  D.  Wright,  deceased, 
against  tbe  Grand  Lodge  of  the  state  of  Ar- 
kansas,  Knights  of  Pythias  of  Nortb  Ameri- 
ca, South  America,  Europe,  Asia,  Africa,  and 
Australia.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    AfiQrmed. 

Taylor  &  Jones,  for  appellant  T.  B.  Mor- 
ton, for  appellee. 

HILL,  O.  J.  This  Is  an  action  by  O.  W. 
Whitehead,  aa  administrator  of  tbe  estate  of 
O.  D.  Wright,  deceased,  against  the  "Grand 
Lodge  of  the  state  of  Arkansas,  Knights  of 
Pythias  of  North  America,  South  America, 
Europe,  Asia,  Africa,  and  Australia,"  to  recov- 
er upon  an  endowment  policy  Issued  to  the 
said  O.  D.  Wright  It  is  alleged  that  O.  D. 
Wright  died  on  the  27th  of  December,  1900, 
and  Whitehead  was,  on  the  15th  of  April,  1907, 
appointed  administrator  of  bis  estate  by  the 
probate  court  of  Dallas  county,  and  duly 
qualified  as  such;  and  that  O.  D.  Wright 
was,  on  tbe  27th  of  October,  1905,  a  member 
in  good  standing  of  Sprig  of  Myrtle  Lodge 
No.  30,  of  Fordyce,  one  of  defendant's  sub- 
ordinate lodges,  and  as  such  member  was  en- 
titled to  take  out  an  endowment  policy  of 
tbe  defendant  benefit  society;  and  that  the 
defendant  on  said  day  issued  to  him  its  en- 
dowment policy,  by  which  it  agreed  to  pay 
an  endowment  of  $300  at  the  death  of  said 
Wright  to  his  personal  representative;  and 
that  the  defendant  had  been  duly  notified, 
and  refused  to  make  payment  of  said  $300, 
as  promised  and  agreed  In  the  policy.  The 
answer  admitted  tbe  death  of  Wright,  and, 
sub  silentlo,  that  he  was  In  good  standing 
when  the  policy  was  issued  to  him,  and  that 
tbe  defendant  had  been  duly  notified  of  bis 
death,  and  alleged  that  it  was  not  indebted 
to  tbe  administrator  on  account  of  said  poli- 
cy, because  it  contained  a  stipulation  read- 
ing as  follows:  "Provided  that  tbe  said 
knight  Is  in  good  standing  In  his  lodge  at 
the  time  of  his  death,  and  the  records  of 
tbe  said  grand  lodge  sustain  that  fact" ;  that 
the  said  Wright  was  not  in  good  standing  in 
said  lodge  at  tbe  time  of  his  death,  and  that 
the  records  of  said  grand  lodge  do  not  sus- 
tain the  fact  of  such  good  standing.  Upon 
the  trial  the  policy  was  Introduced  Into  evi- 
dence, and  it  was  admitted  that  Wright 
had  died,  and  that  Whitehead  had  been  ap- 
pointed and  qualified  as  administrator  of 
bis  estate  before  the  bringing  of  this  suit 
No  other  evidence  was  introduced,  and  the 
court  directed  the  Jury  to  return  a  verdict 
for  tbe  plaintiff,  which  was  done,  and  from 
the  Judgment  entered  thereupon  tbe  benefit 
society  appealed. 

The  court  was  right  In  directing  a  verdict 
for  tbe  plaintiff  In  this  state  of  the  evidence. 
A  certificate  Issued  to  a  member  of  a  benefit 
society  is  evidence  that  the  member  is  In 
good  standing,  and  such  good  standing  is 
presumed  to  continue  until  there  is  proof 
that  it  no  longer  exists;  and  the  burden  of 
establishing  that  the  member  is  not  in  good 


standing  must  be  assumed  by  the  associa- 
tion. Boyal  Circle  t.  Acbterrath,  204  III. 
549,  68  N.  B.  492,  63  L.  B.  A.  452,  98  Am. 
St.  Rep.  224;  Ind.  Order  Foresters  v.  Zaic, 
136  111.  185,  29  Am.  St  Rep.  318;  Slebert 
V.  Sup.  Council,  23  Mo.  App.  268;  25  Cyc 
925,  subd.  "g."  It  will  be  seen  from  tlie 
foregoing  statement  of  facts  that  eltber  by 
failure  to  deny  allegations  of  tbe  complaint 
or  positive  admission,  all  the  facts  necessary 
to  a  recovery  were  shown,  except  the  fact 
that  tbe  member  was  in  good  standing  at 
tbe  time  of  his  death,  as  shown  by  the  books 
of  tbe  grand  lodge;  and  under  tbe  aathorl- 
tles  above  cited,  the  burden  of  proof  as  to 
this  matter  rested  upon  the  defendant,  as 
good  standing  once  being  shown,  there  was 
a  presumption  of  its  continuance. 

No  other  questions  arising  in  the  case,  the 
Judgment  is  affirmed. 


HOME  FIRE  INS.  CO.  T.  DRIVER. 
(Supreme  Court  of  Arkansas.    July  13,   1908.) 

1,  iNBuaiLRCE  —  Fias  POLIOT  —  Ibon-Safb 
Clause — Coufliance. 

Proof  that  insured,  In  a  fire  policy  covering 
a  stock  of  merchandise,  took  an  inventory  of 
the  stock  on  removal  to  another  town,  that  the 
inventory  was  complete,  that  he  kept  the  same 
until  after  the  fire  and  prodaced  it  at  tbe  trial, 
that  he  Isept  a  pocket  memorandum  book  in 
which  Itemized  accounts  of  ail  credit  sales  and 
the  amount  of  dally  cash  sales  were  kept,  which 
book  was  preserved  until  after  the  fire,  and 
that  its  contents  were  then  copied  into  anotlicr 
book  produced  at  the  trial,  authorized  a  findiiis 
that  insured  complied  with  the  clause  with  ref- 
erence to  keeping  a  set  of  books  and  preservinf; 
the  same  in  an  iron  safe  or  other  safe  place. 

[Ed.  Note.— For  ca.«es  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {  853.] 

2.  Same— Breach  of  Wabbantt  Against  In- 

OirUBBANCES. 

A  stock  of  merchandise  was  mortgaged  with 
other  property,  and  when  tbe  owner  moved  the 
stock  to  another  town  the  mortgagee  released  it 
from  tbe  mortgage  and  consented  to  the  removal. 
There  was  no  consideration  for  the  release,  but 
the  owner  acted  on  the  agreement,  removed  tbe 
stocic,  and  insured  it  as  his  own,  free  from  in- 
cumbrance, and  proceeded  to  dispose  of  it  in 
tbe  usual  course  of  trade.  Held,  that  insurer 
could  not  plead  want  of  consideration  for  the  re- 
lease and  claim  a  breach  of  warranty  in  the  pol- 
icy against  incumbrances. 
8.  Same— Failubb  to  Fdbhish  Pboof  of  Loss 
— Waiveb. 

A  failure  of  insured  in  a  fire  policy  to  fur- 
nish proof  of  loss,  as  required  by  the  policy,  is 
fatal  to  a  recovery,  unless  the  failure  was 
waived  by  Insurer. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {  1333.] 

4.  Same. 

Insured,  under  a  fire  policy  requiring  proof 
of  loss,  wrote  to  insurer  giving  notice  of  a  loss 
and  demanding  payment  of  the  full  amount  of 
the  policy.  The  communication  did  not  purport 
to  be  proof  of  loss  in  compliance  with  tbe  policy. 
Insurer  made  no  response  to  it.  Held,  that  in- 
surer had  the  right  to  treat  the  letter  as  a  mere 
notice  of  the  loss  and  demand  for  payment,  and 
its  silence  did  not  amount  to  a  waiver  of  proof 
of  loss. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Die. 
vol.  28,  Insurance,  S  1385.] 
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Appeal  from  Circuit  Court,  Madltson  Conn- 
iy:  J.  S.  Maples,  Judge. 

Action  by  I.  r>.  Driver  against  the  Home 
Fire  Insurance  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
tnd  remanded  for  new  trial. 

Harris  &  I^Ie  and  C.  P.  Hamwell,  for  ap^ 
petlant     W^alker  &  Walker,  for  appellee. 

McCULiiOCH,  J.  This  is  an  action  to  re- 
cover the  amount  of  loss  under  a  fire  insur- 
ance policy  Issued  by  appellant  company  to 
tppellee  on  tils  stock  of  merchandise  situated 
tn  the  Tillage  of  Witter  in  Madison  county. 
Ttie  policy  is  a  standard  form.  Appellant  re- 
lies on  three  grounds  of  defense,  viz. :  (1)  A 
breach  of  warranty  In  the  iron-safe  clause 
Tith  reference  to  keeping  a  set  of  books  and 
preserving  tlie  same  in  an  Iron  safe  or  other 
nfe  place;  (2)  a  breach  of  the  warranty 
igmlnst  incnmb ranees  of  the  insured  prop- 
OTy;  and  (3)  failure  to  furnish  proof  of  loss 
vlthin  60  days  after  the  fire.  The  evidence 
establlsbes  tbe  fact  that  the  insured  property 
formerly  composed  a  part  of  a  stock  of  mer- 
diandise  at  Aurora,  Ark.,  which  appellee  pur- 
chased and  removed  to  Witter  about  two 
months  before  the  issuance  of  the  policy  sued 
on.  The  policy  was  Issued  July  21,  1906,  and 
the  Are  occurred  in  September  of  tbe  same 
year. 

Appellee's  bookkeeper  testified  that,  when 
tbe  goods  were  moved  from  Aurora  to  Wit- 
ter, an  Inventory  of  same  was  taken  and  aft- 
erwards added  thereto,  from  time  to  time  as 
goods  were  purchased  and  placed  In  the 
nore.  He  further  testified  that  said  inven- 
tory was  a  complete  one  of  all  goods  placed 
In  tbe  store  at  Witter,  and  that  he  kept  tbe 
same  until  after  the  fire,  and  produced  it  at 
±e  triaL  He  testified  that  he  kept  a  pocket 
airemoTandum  book,  which  was  preserved  im- 
tU  after  the  Are,  in  which  Itemized  accounts 
of  an  credit  sales  and  the  amount  of  each 
day's  cash  sales  were  kept  This  book,  it  ap- 
pears from  the  evidence,  bad  become  worn 
oot  from  use  after  the  fire;  but  Its  contents 
vere  copied  in  full  into  another  t>ook,  which 
vas  produced  at  the  trial.  This  evidence,  ac- 
cording to  recent  decisions  of  this  court,  war- 
luted  a  finding  by  the  Jury  that  appellee 
lad  compiled  with  tbe  terms  of  tbe  policy 
with  reference  to  keeping  books.  People's 
Fire  Ins.  Ass'd  v.  Oorbam,  79  Ark.  160,  95 
S.  W.  152 ;  Security  Mutual  Ins.  Co.  v.  Wood- 
Mo,  79  Ark.  260,  05  S.  W.  481,  116  Am.  St. 
Bq>.  75 :  Ark.  Mutual  Fire  Ins.  Co.  v.  Stuck- 
ey.  SS  Ark.  33,  106  S.  W.  203;  Ins.  Co.  v. 
MeltfanuB  (Ark.)  110  S.  W.  797.  It  was  not 
esKntlal  that  the  Identical  book  of  account 
iboald  be  presented  at  the  trial.  Preserva- 
tion until  after  the  fire  and  production  on  de- 
aiand  of  tbe  company  was  all  that  was  re- 
paired hy  tbe  terms  of  the  policy.  Pelican 
iBi  Ca  V.  Wllkerson,  58  Ark.  353,  13  S.  W. 
11(6;  Ark.  Fire  Ins.  Co.  v.  Woolverton,  82 
Aik.  476;  102  &  W.  226. 


The  record  shows  tbat  tbe  stock  of  mer- 
chandise at  Aurora  was  mortgaged,  with  oth- 
er property,*  to  the  Madison  County  Bank, 
and  It  is  proved  by  oral  testimony  that  when 
appellee  moved  the  stock  to  Witter  the  bank, 
by  oral  agreement  made  by  its  president, 
consented  to  the  removal  and  released  it 
from  the  mortgage.  Under  this  state  of 
facts,  there  was  no  breach  of  the  warranty 
against  incumbrances.  No  consideration  for 
the  release  is  shown  to  have  passed  from  ap- 
pellee to  tbe  bank,  but  tbat  was  not  neces- 
sary. Appellee  acted  on  tbe  agreement  of 
release  and  removed  tbe  property,  insured  it 
as  his  own  free  from  Incumbrance,  and  pro- 
ceeded to  dispose  of  it  In  the  usual  course  of 
trade.  The  bank  would  have  l>een  estopped 
to  plead  want  of  consideration  for  the  re- 
lease, and  the  insurance  company  cannot  take 
advantage  of  It  There  is,  however,  no  evi- 
dence whatever  in  the  record  that  any  proof 
of  loss  was  furnished  as  required  by  the 
terms  of  the  policy,  or  that  tbe  failure  to  do 
so  was  waived,  and  this  is  fatal  to  appel- 
lee's right  to  recover.  Teutonia  Ins.  Co.  v. 
Johnson,  72  Ark.  484,  82  S.  W.  SIO;  Arkansas 
Mut  Fire  Ins.  Co.  v.  Clark,  84  Ark.  224,  103 
S.  W.  257. 

After  the  fire,  appellee  wrote  the  company 
a  letter  giving  notice  of  the  loss  and  demand- 
ing payment  of  the  full  amount  of  the  policy, 
but  this  communication  did  not  purport  to 
be  proof  of  loss  In  compliance  with  the  terms 
of  the  policy,  and  tbe  company  madp  no  re- 
sponse to  It  We  have  held  that  where  an 
incomplete  proof  of  loss  Is  accepted  by  the 
company  without  objection,  or  where  all  lia- 
bility under  the  policy  is  denied,  it  amounts 
to  a  waiver  of  tbe  requirement  of  proof  of 
loss.  German  Ins.  Co.  v.  Gibson,  53  Ark.  494, 
14  S.  W.  672 ;  Planters'  Mutual  Ins.  Ass'n  v. 
Hamilton,  77  Ark.  27,  90  S.  W.  283;  Hart- 
ford Fire  Ins.  Co.  v.  Enoch,  79  Ark.  475,  90 
S.  W.  393.  In  the  opinion  in  tbe  case  last 
cited  it  said,  quoting  from  a  decision  of  tho 
Supreme  Court  of  Pennsylvania,  that:  "If 
tbe  insured  in  good  faith  and  within  the 
stipulated  time  does  what  he  plainly  intends 
as  a  compliance  with  the  requirements  of  his 
policy  in  respect  to  proof  of  loss,  good  faith 
requires  tbat  the  insurer  shall  promptly  noti- 
fy him  of  objections  thereto,  and  mere  si- 
lence may  so  mislead  him  to  his  disadvantage 
as  to  be  of  Itself  sufficient  evidence  of  waiver 
by  estoppel."  Gould  v.  Dwelllng-House  Ins. 
Co.,  134  Pa.  570,  19  Atl.  793,  19  Am.  St  Rep. 
717.  But  in  the  present  case  appellee's  let- 
ter is  InsuiBcient  to  manifest  tbat  it  was  in- 
tended as  a  compliance  on  his  part  with  the 
requirement  of  the  policy  with  respect  to 
proof  of  loss.  Therefore  tbe  company  was 
not  called  upon  to  treat  it  as  such  and  point 
out  objections  to  it  The  company  had  tho 
right  to  accept  and  treat  it  as  what  it  pur- 
ported to  be — a  mere  notice  of  loss  and  de- 
mand for  payment 

Reversed  and  remanded  for  new  trial. 
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ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  et  al.  y. 

GATES. 

(Supreme  Goart  of  Arkansas.     July  13,  1908.) 

Cabsiebs— Gabbiaoe  of  Pabsenoebs— Bbeach 
OF  Contbaot— Measure  of  Damages. 

The  measure  of  damages  for  failure  by  an 
initial  carrier  to  return  to  a  passenger  that 
part  of  bis  ticket  entitling  him  to  transporta- 
tion over  the  line  of  a  connecting  carrier  is  the 
extra  fare  demanded,  where  he  had  sufficient 
money  with  him  to  pay  it,  and  could  thereby 
have  avoided  ejectment. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  i  1082.] 

Appeal  from  Circuit  Court,  Saline  County; 
W.  H.  Evans,  Judge. 

Action  by  J.  M.  Cates  against  the  St  Louis, 
Iron  Mountain  &  Soutbern  Railway  Company 
and  anotber.  Judgment  for  plaintiff  against 
the  railway  company  and  for  such  other,  and 
the  railway  company  appeals.  Reversed  and 
remanded  for  a  new  trial,  unless  remittitur 
be  filed. 

On  the  10th  day  of  October,  1905,  J.  M. 
Cates,  the  plaintiff,  purchased  from  the  ticket 
agent  of  the  defendant  St  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  a  first- 
class  passenger  ticket,  entitling  him  to  pass- 
age from  Coffeyvllle,  Kan.,  to  Hot  Springs, 
Ark.  On  the  same  day  he  took  passage  on 
one  of  said  defendant's  passenger  trains  at 
Coffeyvllle  for  Hot  Springs,  and  was  con- 
veyed to  Benton,  Ark.,  at  some  point  between 
Little  Rock  and  Benton,  Ark.,  the  servant  of 
the  railway  company  whose  duty  it  was  to 
take  up  tickets  failed  to  return  to  him  that 
part  of  the  ticket  which  entitled  him  to 
transportation  on  the  Hue  of  the  Little  Rock 
&  Hot  Springs  Western  Railway  from  Ben- 
ton to  Hot  Springs,  Ark.  Plaintiff  had  no 
knowledge  or  information  as  to  the  change  of 
roads  or  of  conductors,  and,  upon  his  arrival 
at  Benton,  became  a  passenger  on  a  regular 
passenger  train  of  said  Little  Rock  &  Hot 
Springs  Western  Railway  from  Benton  to 
Hot  Springs.  The  conductor  on  this  train 
asked  him  for  his  fare  or  ticket.  He  there- 
upon told  the  conductor  that  he  had  given  his 
ticket  to  the  servant  of  the  St.  Louis,  Iron 
Mountain  &  Soutbern  Railway  Company, 
whose  duty  It  was  to  take  up  tickets,  and 
that  said  agent  had  failed  to  return  him  a 
coupon  or  ticket  from  Benton  to  Hot  Springs. 
He  told  the  conductor  that  he  bad  purchased 
a  ticket  to  Hot  Springs,  and  that  he  took 
passage  on  the  train  In  Ignorance  of  the 
mistake  made  by  tbe  former  conductor  or 
servant  whose  duty  it  was  to  take  up  tickets. 
Tbe  conductor  told  him  that  be  would  have 
to  pay  his  fare  or  be  put  off  of  the  train. 
When  the  train  arrived  at  Lonsdale,  plaintiff 
was  ejected  from  tbe  train  for  the  nonpay- 
ment of  his  fare.  He  states  that  the  conduct- 
or was  very  nice  about  it,  and  said  that  his 
duty  required  him  to  do  it  It  was  raining  at 
tbe  time.  Plaintiff  states  that  be  was  sick 
at  the  time,  and  that  be  went  at  once  Into 
the  depot    Then  he  went  up  to  a  store,  and 


Inquired  If  there  was  a  hotd  or  other  place 
of  accommodation  for  travelers.  Upon  being 
told  there  was  none,  he  spent  the  time  before 
the  arrival  of  anotber  train  in  the  stores  aud 
the  depot;  that  he  was  put  off  the  train  in 
the  morning;  that  he  bought  some  cheese 
and  crackers  for  dinner,  and,  upon  tbe  ar- 
rival of  the  evening  train,  took  passage  on  it 
for  Hot  Springs;  that  the  fare  was  65  cents, 
and  that  he  paid  It  by  giving  the  conductor 
40  cents  and  a  coin  made  in  1820,  wblcb  lie 
had  been  keeping  for  several  years,  and 
which  was  all  tbe  money  he  had  with  him. 
Plaintiff  further  states  that  he  had  a  chill 
that  afternoon  at  Lonsdale;  that  he  was  sick 
for  two  or  three  weeks  after  his  arrival  at 
Hot  Springs,  and  did  not  resume  work  for 
two  or  three  months.  This  action  Is  brought 
against  the  defendants  to  recover  damages 
for  negligently  failing  to  return  to  plaintiff 
that  part  of  his  ticket  which  authorized  and 
entitled  him  to  transportation  over  the  line 
of  railroad  of  the  defendant  Little  Rock  & 
Hot  Springs  Western  Railroad  Company 
from  Benton  to  Hot  Springs.  The  court  gave 
a  peremptory  Instruction  In  favor  of  the  Lit- 
tle Rock  &  Hot  Springs  Western  Railroad 
Company.  A  Jury  returned  a  verdict  for 
plaintiff  for  $200  against  the  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company,  and 
Judgment  rendered  accordingly.  The  latter 
company  has  appealed. 

T.  M.  Mehaffy  and  J.  E.  Williams,  for  ap- 
pellant   Wood  &  Henderson,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  abOTe). 
In  this  case  the  appellee  made  a  contract 
with  appellant  to  furnish  him  tran^wrtatlon 
from  Coffeyvllle,  Kan.,  to  Hot  Springs,  Ark. 
A  part  of  tbe  Journey  was  to  be  made  over 
the  line  of  a  connecting  carrier,  the  Little 
Rock  &  Hot  Springs  Western  Railway  Com- 
pany. The  auditor  of  appellant  company,  by 
mistake,  took  up  that  part  of  the  ticket  which 
entitled  appellee  to  be  transported  over  the 
line  of  the  connecting  carrier.  In  ignorance 
of  this  mistake,  appellee  took  passage  over 
the  line  of  the  connecting  carrier  to  his  des- 
tination. For  nonpayment  of  his  fare  he 
was  ejected  from  tbe  train  of  the  connecting 
carrier.  The  appeal  here  Is  by  the  initial  or 
contracting  carrier.  The  action  against  it 
has  no  element  of  tort,  but  Is  an  action  for 
failure  to  perform  its  agreement  of  carriage. 
The  undisputed  testimony  shows  that  ap- 
pellee had  sufficient  money  with  wiilcU  to 
pay  his  fare.  Appellee  could  not  Increase  bis 
damages  for  a  breach  of  contract  by  neglect- 
ing or  refusing  to  do  that  which  would  lessen 
them.  By  refusing  to  pay  his  fare,  he  con- 
tributed to  his  injuries,  which  are  the  direct 
result  of  bis  own  conduct,  and  not  the  breach 
of  the  contract  for  his  carriage. 

In  the  case  of  St.  L.  S.  W.  Ry.  Co.  v.  Rea- 
gan, 79  Ark.  484,  96  S.  W.  168,  7  L.  R.  A. 
(N.  S.)  997,  which  was  an  action  against  the 
railway  company  for  damages  alleged  to  have 
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resulted  from  delay  Id  the  company  fumlah- 
uig  free  transportation  to  its  hospital  to  Its 
tmploj-e  In  violation  of  Its  agreement,  the  ac- 
don  was  held  to  be  one  on  contract,  and  the 
(.t-iut  said  it  had  none  of  the  elements  of  a 
ton.  On  the  measure  of  damages,  at  page 
^  of  79  Ark,,  page  169  of  96  S.  W.,  7  L.  R. 
A.  (X.  S.)  997,  the  court  said:  "When  a  party 
Lis  the  money  -with  which  to  purchase  a 
ticket  the  natural  and  ordinary  damages 
Thioh  would  result  from  a  breach  of  a  con- 
tract to  give  him  free  transportation  would 
be  the  price  of  the  transportation  agreed  to 
be  furnished.  If  plaintiff  in  the  case  had  the 
aoney  with  ■which  to  have  purchased  a  tick- 
et we  see  no  reason  why  he  should  be  al- 
'.owed  to  recover  damages  for  falling  to  fur- 
i^h  a  ticket  beyond  the  price  of  the  ticket" 
If  apiiellee  had  tieen  ejected  from  the  train  of 
'Jx  carrier  'with  vrhom  he  made  the  contract, 
te  would  have  bad  a  right  of  action  against 
>t  for  breach  of  duty  as  a  carrier,  and  his 
measure  of  damages,  unless  there  was  an 
dement  of  malice,  recklessness,  or  wanton- 
USB,  wonid  have  included  the  humiliation 
tbat  resulted  from  his  expulsion  from  the 
train.  Hot  Springs  Railroad  Company  t. 
Deloney.  65  Ark.  177,  45  8.  W.  351,  67  Am. 
St  Bep.  913.  But  where  the  eviction  was 
msde  by  the  connecting  carrier,  the  question 
is  one  of  contract  only,  and  appellee  can  re- 
ooTcr  Mily  the  extra  fare  demanded  by  the 
Itsyment  of  which  all  other  damages  could 
have  been  prevented.  The  undisputed  testl- 
aony  shows  that  appellee  paid  the  sum  of  65 
tints  to  complete  his  journey,  and  this  is  all 
that  he  18  entitled  to  recover  under  the  con- 
snct 

A  rwnlttltnr  will  cure  this  error,  and.  If 
ippellee  will  within  two  weeks  remit  the 
excess  of  the  judgment  over  65  cents,  judg- 
ment will  be  entered  here  for  that  amount; 
(Rherwlse  the  cause  will  be  remanded  for  a 
jsew  trial. 


ST.  liOUIS   SOUTHWESTERN  RT.  CO.  v. 

MTZELI.. 
(Sopreme  Court  of  Arkansas.     July  6,  1908.) 
L  .\ppEAi.  AND  BJRBOB— Objections  in  Tbial 

CousT— Exclusion    of    TEsmtONy— Ofteb 

OF  Pboof — Necessitt. 

Elrror  cannot  be  predicated  on  the  refusal 
e!  tlie  court  to  permit  witnesses  to  answer  as  to 
sputiciiiar  matter  where  no  offer  was  made  to 
ihov  what  the  witnetises  would  answer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vA.  2,  Appeal  and  Error,  8  1282.] 

1  EVIDENCI!— ADMIBSIBLLITT— SlHILAB  ACTB. 

In  an  acti<Mi  by  a  passenjrer  for  injuries 
Uleged  to  be  due  to  the  misconduct  of  the  de- 
iftL^int'a  train  auditor  toward  him  when  he  gave 
•^■ieaee  of  t>eing  intoxicated,  evidence  tbat  his 
ccndiict  wajB  boisterous  or  dangerous  on  otbei 
(KcasioDs  would  not  be  pertinent,  where  it  wa- 
sot  shown  that  the  auditor  knew  that  he  was 
ia  tte  luitnt  of  so  conducting  himself. 
3.  Damages— lNST«ucmoNS--ExEMFLABT   and 

COHFSRSATOBT   DAUAGES. 

In  an  action  for  injuries  to  a  passenger  al- 
kg«d  to  be  due  to  the  misconduct  of  defendant's 


train  auditor  toward  him,  the  jnrjr  were  in- 
structed that,  if  they  found  for  plaintiff,  they 
should  assess  his  damages  in  any  sum  not  ex- 
ceeding $500  as  they  might  believe  from  the 
evidence  would  compensate  him  for  the  physical 
pain  and  mental  anguish  and  humiliation  they 
might  believe  from  the  evidence  he  had  suffered, 
and,  if  they  further  found  that  the  auditor  act- 
ed willfully  and  maliciously  when  he  inflicted  the 
injuries,  they  might  give  additional  exemplary 
damages  in  any  sum  which  they  believed  proper, 
not  exceeding  $1,400.  Held,  on  objection,  that 
the  instruction  told  the  jury  tbat  they  might 
award  damages  in  any  sum  not  exceeding  the  re- 
spective amounts  sued  for,  that  in  so  far  as  the 
instruction  related  to  compensatory  damages  it 
was  not  objectionable,  but  that  as  to  exemplary 
damages  it  was  erroneous,  because  it  put  the  as- 
sessment of  such  damages  at  large,  restrained  on- 
ly by  what  the  jury  mipht  deem  proper,  when 
their  asse.ssment  "must  be  commensurate  w<th 
the  wrong  done  as  shown  by  the  evidence  ad- 
duced." 

4.  Same— Punitive  Damages— Basis  or  Ac- 
tion. 

The  element  of  willfullness  or  conscious  in- 
difference to  consequences  from  which  malice 
may  be  inferred  is  necessary  to  sustain  an  ac- 
tion for  punitive  damages. 

[Ed.  Note.— For  casps  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  g;  193-398.] 

5.  CaBBIEBS— INJUBIBS  TO  PaBSENOEB— MIS- 
CONDUCT OF  Tbain  Auditor  —  Exeuflabt 
Damages. 

In  an  action  by  a  passenger  for  injuries  al- 
leged to  be  due  to  the  misconduct  of  defendant's 
train  auditor  toward  him,  evidence  examined, 
and  held  to  show  tbat  the  auditor's  conduct, 
while  a  natural,  though  improper,  result  of 
plaintiff's  behavior,  fell  short  of  the  elements  of 
wantonness  or  willfullness  from  which  malice  is 
inferred  as  the  basis  of  an  action  for  exemplary 
damages. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig 
vol.  9,  Carriers,  H  1341-1343.] 

6.  Same  —  CoMPENSATOBT  Damages— Excebs- 

IVENESS  OF  VeBDICT. 

In  an  action  for  injuiries  to  a  passenger 
alleged  to  be  due  to  the  misconduct  of  a  train 
auditor  toward  him,  it  appeared  that  an  alterca- 
tion arose  between  them  over  the  fare,  the 
auditor  used  considerable  force  in  setting  him 
down  in  his  seat,  and  as  a  result  thereof  he  was 
Eowewhat  injured  and  caused  to  suffer  pain  in 
his  hand,  and  was  otherwise  bruised,  that  the 
auditor  talked  roughly  to  him,  and,  as  he  got 
off,  grabbed  him  by  the  arm  and  told  the  town 
marshal  that  he  wanted  him  to  take  charge  of 
him  as  being  drunk  and  disorderly.  Held,  that 
a  verdict  for  $500  as  compensatory  damages  was 
not  excessive. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  U  1344,  1345.] 

Appeal  from  Circuit  Court  Lonoke  Coun- 
ty ;   Eugene  Lankf ord,  Judge. 

Action  by  R.  P.  Myzell  against  the  St  Louis 
Southwestern  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed  In  part,  and  reversed  in  part. 

S.  H.  West  and  Bridges,  Wooldrldge  & 
Gantt  for  appellant.  Jas.  B.  Gray  and  Trim- 
ble, Robinson  &  Trimble,  for  appellee. 

HILL,  C.  J.  Myzell  was  in  Pine  Bluff, 
having  his  hand  treated  for  a  cancer  thereon, 
and  took  a  train  on  appellant  railroad  from 
tbat  city  to  bis  borne  at  England.  He  paid 
the  train  auditor  a  cash  fare,  as  he  thought, 
to  England,  the  auditor  thought  to  Sherrill, 
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an  intermediate  station;  and  after  passing 
Slierrill  an  altercation  arose  between  him  and 
the  auditor  as  to  whether  be  had  paid  to 
England  or  only  to  Sherrili.  The  connt  of 
the  money  showed  the  auditor  was  right  in 
this  controversy.  The  occurrence  after  he 
had  paid  a  second  time  was  thus  described  by 
Mr.  Myzell:  "I  said:  'I  want  to  drop  a 
thought  with  you.  If  you  have  pulled  me  for 
two  fares,  somebody  will  thinis  of  this  some 
other  time' — and  he  said,  'Sit  down,"  and  I 
said,  'All  right,'  and  he  put  his  hands  on  me, 
and  I  sat  down;  but  I  said,  'I  want  to  Jog 
your  memory  about  this,'  and  he  Jammed  me 
down  and  set  me  down  wrong."  The  auditor 
evidently  used  considerable  force  in  "setting 
him  down,"  and  as  a  result  of  this  violent 
seating  of  him  he  was  somewhat  injured  and 
caused  to  suffer  pain  in  his  afflicted  hand  and 
otherwise  bruised,  from  all  of  which  he  suf- 
fered considerable  pain  for  some  time.  The 
auditor  also  talked  roughly  to  him.  Myzell 
describes  himself  as  being  "gentlemanly  fun- 
ny" from  the  effect  of  drink  which  he  had 
imbibed  in  Pine  Bluff,  and,  as  some  of  the 
witnesses  said,  which  he  continued  to  imbibe 
on  the  train.  Some  of  the  witnesses  say  that 
he  was  boisterous,  while  others  say  that  he 
was  not.  It  is  undisputed  that  he  gave  evi- 
dence of  being  In  an  intoxicated  condition. 
When  Mr.  Myzell  got  off  the  train  at  England, 
the  auditor  grabbed  him  by  the  arm,  and  told 
the  town  marshal  there  that  be  wanted  him 
to  t&ke  charge  of  him  as  being  drunli  and  dis- 
orderly on  the  train.  The  marshal  aslced  him 
if  he  had  a  warrant,  and  he  said  no,  and  that 
ended  the  matter.  Myzell  brought  an  action 
for  compensatory  and  punitive  damages  and 
recovered  f500  for  compensatory  and  $800 
punitive,  and  the  railroad  company  has  ap- 
pealed. 

The  first  error  that  the  appellant  urges  is 
the  refusal  of  the  court  to  permit  witnesses 
to  answer  as  to  what  Myzell's  conduct  was 
when  be  was  drinliing.  In  the  first  place, 
there  was  no  offer  made  to  show  what  the 
witnesses  would  have  answered  had  the  court 
permitted  them  to  have  done  so;  and,  in  the 
second  place,  if  it  was  shown  that  the  wit- 
nesses would  have  testified  that  bis  conduct 
was  boisterous  or  dangerous  on  other  occa- 
sions, it  would  not  have  been  pertinent  here 
as  It  was  not  shown  that  the  auditor  knew 
that  he  was  in  the  habit  of  conducting  him- 
self in  such  a  manner.  The  offered  testimony 
was  wholly  foreign  to  the  Issue. 

The  next  objection  is  to  instruction  No.  3, 
which  is  as  follows:  "If  you  find  for  the 
plaintiff,  you  will  assess  his  damages  in  any 
sum,  not  exceeding  |500,  as  you  may  believe 
from  the  evidence  will  compensate  him  for 
the  physical  pain  and  mental  anguish  and 
humiliation  you  may  believe  from  the  evi- 
dence he  has  suffered;  and.  If  you  find  for 
the  plaintiff  and  further  find  that  the  auditor 
on  the  train  acted  willfully  and  maliciously 
when  he  inflicted  the  injuries  (if  any  were 
infilcted),  you  have  a  right  to  give  the  plain- 


tiff exemplary  damages  in  addition  to  com- 
pensatory damages,  in  any  sum  which  yon  be- 
lieve proper,  not  exceeding  fourteen  hundred 
dollars."  The  objection  is  that  it  tells  the 
Jury  ttiat  tbey  may  award  damages  in  any 
sum  not  exceeding  the  respective  amounts 
sued  for.  In  so  far  as  the  instruction  relates 
to  compensatory  damages,  it  is  not  objection- 
able, as  it  plainly  tells  the  Jury  that  their  as- 
sessment must  be  for  such  amount,  not  ex- 
ceeding ?500,  as  they  believe  from  the  evi- 
dence will  compensate  bim  for  bis  physical 
pain  and  mental  anguish  and  humiliation 
which  they  may  believe  from  the  evidence 
he  has  suffered.  This  form  of  instruction 
has  been  before  the  court  several  times.  For- 
dyce  V.  Nix,  58  Ark.  136,  23  S.  W.  967;  St. 
li.,  I.  M.  Sc  a.  Ry.  Co.  V.  Boyles,  78  Ark.  374, 
96  S.  W.  783;  St.  L.,  I.  M.  ft  8.  Ry.  Co.  v. 
Snell,  82  Ark.  61,  100  S.  W.  67.  But  the  In- 
struction as  to  exemplary  damages  is  erro- 
neous. It  tells  the  Jury  that  tbey  have  the 
right  to  give  the  plaintiff  exemplary  damages 
In  addition  to  compensatory  damages  in  any 
sum  which  they  believe  proper,  not  exceeding 
$1,400.  This  is  putting  the  assessment  of  ex- 
emplary damages  at  large,  restrained  only  by 
what  the  Jury  may  l)elleve  proper,  when  their 
assessment  "must  be  commensurate  with  the 
wrong  done  as  shown  by  the  evidence  ad- 
duced." 

The  next  error  alleged  Is  that  there  was 
no  evidence  to  sustain  the  verdict  for  puni- 
tive damages.  The  court  fails  to  find  "that 
element  of  wlllfullness  or  conscious  indiffer- 
ence to  consequences  from  which  malice  may 
be  Inferred,"  which  is  a  necessary  basis  to 
sustain  an  action  for  punitive  damages.  Rail- 
way Co.  V.  Hall,  53  Ark.  7,  13  S.  W.  138; 
St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Stamps,  84  Ark. 
241,  104  S.  W.  1114.  Giving  to  appellee's 
testimony  its  strongest  probative  force,  and 
the  utmost  that  can  be  found  Is  that  the  train 
auditor  unnecessarily  used  some  force  witb 
Mr.  Myzell,  both  at  the  time  be  seated  bim 
and  at  the  time  be  grabbed  bis  arm,  and  tend- 
ered bim  to  the  town  marshal.  But  unques- 
tionably Mr.  Myzell  gave  the  auditor  cause 
for  irritation,  and  bis  conduct  through  the 
influence  of  drink  was  such  as  would  in  a 
measure  excuse  the  auditor's  conduct,  viev?- 
ing  Myzell's  conduct  solely  in  the  light  of  bis 
own  testimony.  The  auditor's  conduct  was  a 
natural,  although  improper,  result  of  Myzell's 
insulting  and  inebriate  l)ehavior,  but  fell  short 
of  containing  those  elements  of  wantonness 
or  willfulness  from  which  malice  is  inferred, 
which  constitutes  the  basis  of  an  action  for 
exemplary  damages. 

It  is  urged  that  the  verdict  for  each  kind  of 
damage  is  excessive.  So  far  as  the  verdict 
for  compensatory  damages  is  concerned,  the 
court  is  satisfied  that  it  does  not  exceed  a 
proper  limit.  Mr.  Myzell  was  evidently  hurt. 
He  was  in  a  condition  where  an  injury  to 
his  afflicted  hand  would  become  very  painful, 
and  might  become  serious.  The  auditor  pub- 
licly humiliated  bim,  which  be  would  natural- 
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If  feel :  an  element  to  be  considered  as  well 
I!  tbe  actual  pain  Inflicted. 

Tie  Jadgment  for  compensatory  damages  is 
iXna«d  The  Judgment  for  exemplary  dam- 
ifs  Is  reTersed,  and  tbe  cause  as  to  that  dls- 


i^lON  SA\VMItIi   CO.   V.    FBI/SENTHAL 
LAND  A  TOWNSITE  CO. 

ij^rreme  Court   of  Arkansas.     Jnly  6,   1908.) 

1  Vexdob  and  Pdbchaseb— Pbrfobuanck  of 

CC5T«ACT — OBLIOATION  TO  CONVET— CONDI- 

noj  Pbkedkht— Right  of  Wat. 

Wbere  the  owner  of  land  agrees  to  convey 
a  riftt  of  way  for  a  tramroad,  and  the  second 
;l-:;  to  the  agreement  acts  upon  it  and  con- 
'T;  ts  the  tramroad,  the  serond  party  becomes 
■it;-JftJ  to  a  deed  to  the  right  of  way ;  but  if, 
■■'  t  condition  precedent  to  receiving  gnch  deed, 
' '  rizbt  of  way  was  to  be  located  by  the  par- 
'  •.  the  right  to  a  conveyance  does  not  accrue 
.':i!  performance  of  snch  condition  precedent. 
1  Appeal  and  Ebbob  —  Review  —  Presuup- 

:i05S— FiNDIHO   OF  CoUBT. 

A  finding  on  conflicting  evidence  gives  cred- 
r.ix  to  the  contention  of  the  party  in  whose 
bior  the  finding  is  made. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
toL  S.  Appeal  and   Error,  H  3970-3974] 

i.  EJtmCENT — SCTFFICIKNCT   OF    EVIDENCE. 

En'drnce  in  an  action  of  ejectment  consid- 
'r^i.  aad  kcld  to  support  the  finding  for  plain- 

L'>i  Note. — For  cases  in  point,  see  Cent  Dig. 
'A  17.  Ejectment,  |{  277-29&] 

1  Same— Issue. 

In  an  action  of  ejectment  against  a  sawmill 
'•ipany  to  recover  possession  of  land  occupied 
1;  the  company  witn  a  tramroad,  the  defense 
vt-  in  agreement  by  plaintiff  to  convey  a  right 
^  31J  for  the  tramroad,  and  plaintiff  attempted 
'}  (bow  a  condition  precedent  to  such  convey- 
Kn  which  was  not  performed.  Betd,  that  it 
i-.i  immaterial  whether  the  conveyance  was  to 
''  made  to  plaintiff  or  another  company  owned 
''  practically  the  same  persons  and  having  the 
•■at  officers,  as  the  nonperformance  of  the 
rw'fition  precedent  would  entitle  neither  to  the 
"CTeyanceL 

•■  Same— Defenses. 

A  landowner  who  stands  by  and  sees  a 
nilroad  constructed  on  bis  lands  by  a  company 
-s.iaj  the  power  of  eminent  domain,  witoout 
rr^»nting  the  construction,  acquiesces  in  such 
'•  ii  his  land  and  cannot  recover  the  land  in 
*.'':t3ient,  but  is  remitted  to  an  action  for  dam- 

'Ei  Xote. — For  cases  in  point,  see  Cent  Dig. 
"1 17.  Ejectment  {  114.] 

'"  Saue— Gbohndb  of  Action— Land  Ocou- 
PZD  BT  Tbamboad. 
Where  land  is  taken  by  a  private  corpora- 
I'a  not  possessing  the  right  of  eminent  domain, 
1^  a  tramroad  is  built  thereon  to  be  used  in 
'>  private  business  of  the  corporation,  posses- 
^".B  of  the  land  may  be  recovered  on  nonper- 
.^raance  of  a  condition  precedent  to  conveyance 
''.  tte  land  by  the  owner. 

Appeal  from  UnlMi  Chancery  Court ;  B.  O. 
Mihoney,  Cbancellor. 

Action  by  the  Felsentbal  Land  &  Townslte 
'■(•mptny  against  the  Union  Sawmill  Com- 
TAnj-.  Judgment  for  plaintiff,  and  defendant 
•ppeab.    Affirmed. 

Bnim  ft  Patterson,  for  appellant 


HILL,  C.  J.  This  Is  a  controversy  over  a 
strip  of  land  used  as  a  right  of  way  for  a 
tramroad  from  Grand  Marie  Lake  to  a  rail- 
road In  the  town  of  Felsenthal.  It  is  in  U8<> 
by  the  Union  Sawmill  Company,  and  claimed 
by  it  under  promise  of  a  deed  thereto  by  the 
Felsenthal  Land  &  Townslte  Company,  and 
occupancy  of  it  under  such  promise.  The 
townslte  company  says  the  promise  was  con- 
ditional and  the  condition  was  not  performed. 

The  Union  Sawmill  Company  and  the  Little 
Rock  &  Monroe  Railway  Company  were  own- 
ed by  practically  the  same  parties  and  man- 
aged by  the  same  officers.  The  townslte  com- 
pany, the  appellee,  owned  property  In  the 
town  of  Felsenthal,  near  which,  at  Huttig,  the 
sawmill  compaiiy  was  located.  The  said  rail- 
road company  constructed  a  line  of  railroad 
from  Huttig  to  Monroe,  La.;  "It  being  de- 
signed mainly  as  a  feeder  to  the  sawmill."  In 
the  summer  of  1903  the  railroad  company  be- 
gan to  extend  its  road  northward  to  the  EI 
Dorado  ft  Bastrop  Railroad,  upon  which  road 
Felsenthal  Is  situated,  apparently  to  cross  the 
said  railroad  at  a  point  a  few  miles  west  of 
Felsenthal.  This  brought  on  negotiations  be- 
tween the  townslte  company  and  the  railroad 
and  sawmill  companies,  which  resulted  in  a 
written  agreement  between  the  townslte  com- 
pany and  the  railroad  company,  containing, 
among  other  things,  an  agreement  to  give  a 
right  of  way  through  the  lands  of  the  town- 
site  company,  which  right  of  way  was  given 
and  the  road  constructed  thereupon ;  but  that 
did  not  cover  the  right  of  way  now  in  contro- 
versy. In  1904  the  work  on  the  right  of  way 
for  a  tramroad,  the  property  in  controversy, 
was  begun,  either  by  the  railroad  company  or 
the  sawmill  company.  As  these  companies 
were  managed  by  the  same  persons,  it  did  not 
appear  upon  which  account  the  work  was 
done;  but  the  secretary  of  the  sawmill  com- 
pany says  the  railroad  company  built  part  of 
it,  and  the  sawmill  company  extended  It  aft- 
erwards. While  this  work  was  progressing, 
the  manager  of  the  townslte  company  directed 
that  the  work  be  stopped,  which  was  done  for 
a  day,  and  as  a  result  of  this  stoppage  a  meet- 
ing was  brought  about  between  representa- 
tives of  the  townslte  company  and  of  the  saw- 
mill and  railroad  companies,  which  meeting 
was  held  at  Camden  at  the  office  of  attorneys 
who  represented  both  companies  except  wbere 
their  interests  were  adversary.  The  testimo- 
ny conflicts  as  to  whether  a  positive  agree- 
ment was  reached  at  that  time  for  a  convey- 
ance of  the  land  to  the  railroad  company  or 
the  sawmill  company  for  the  tramway  in 
controversy  by  the  townslte  company,  or 
whether  an  agreement  was  reached  that  the 
conveyance  would  be  made  after  the  location 
of  the  tramway  was  agreed  upon  by  Mr.  Ram- 
sey, representing  the  townslte  company,  and 
the  engineer  of  the  railroad  company.  The 
testimony  Is  In  irreconcilable  conflict  on  this 
point,  doubtless  due  to  a  misapprehension  of 
what  actually  occurred.  One  of  the  attor- 
neys who  was  called  by  appellant,  and  who 
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was  probably  In  a  position  to  be  more  un- 
biased than  some  of  tbe  other  witnesses,  stat- 
ed: "The  proposition  In  Its  simple  form  was 
simply  this :  The  Felsenthal  Land  &  Townslte 
Company  agreed  to  give  the  right  of  way. 
There  was  no  definite  time  fixed  when  the 
deed  should  be  executed.  It  was  agreed  that 
the  track  should  be  Iqcated  down  near  the 
lake  by  Mr.  Ramsey  and  the  engineer  of  the 
Little  Rock  &  Monroe  Railway  Company. 
While  there  was  a  great  deal  of  discussion, 
that  was  the  conclusion  of  It"  Mr.  Ramsey 
says:  "It  was  fully  understood  that  they  were 
to  have  a  right  of  way  of  25  feet,  parallel 
with  the  right  of  way  of  the  El  Dorado  & 
Bastrop  Railway,  and  Joining  it  down  to  tbe 
east  end  of  the  coriwrate  limits,  from  that 
point,  and  as  far  as  they  wanted  to  go  down 
the  lake.  The  right  of  way  was  to  be  settled 
by  myself,  representing  the  townslte  company, 
and  the  engineer  of  the  Little  Rock  &  Mon- 
roe Railway  Company."  And,  furthermore, 
be  says  that  be  was  never  called  upon  by  the 
engineer  or  any  one  else  to  select  the  route. 
He  says  further  that  the  representatives  of 
the  townslte  company  distinctly  declined  to 
make  any  deed  until  the  right  of  way  had 
been  agreed  upon  by  the  engineer  and  him- 
self. On  the  other  side,  Mr.  Scott,  who  was 
secretary  and  treasurer  of  the  sawmill  com- 
pany, testifies  that  an  agreement  was  reached 
to  give  the  right  of  way  for  the  proposed 
tramway,  and  the  making  of  the  deed  defer- 
red only  because  Mr.  Felsenthal  bad  to  make 
some  further  adjustments  with  tlie  El  Dorado 
&  Bastrop  Railroad  about  changing  their 
right  of  way  before  he  could  make  this  deed. 
He  says  that  after  the  meeting  was  adjourn- 
ed he  showed  Mr.  Ramsey  a  plat  of  the  line 
which  had  been  proposed,  and  Mr.  Ramsey 
agreed  that  it  would  be  all  right  for  them  to 
go  ahead  and  build  tbe  line  to  the  lake  and 
along  its  west  bank,  as  proposed,  and  caution- 
ed them  to  so  construct  the  same  that  It 
would  not  Interfere  with  wagons  getting  to 
and  from  the  landing. 

This  summary  of  the  testimony  of  these 
witnesses  represents  tbe  varying  views  that 
were  given  of  the  result  of  the  conference. 
If  Mr.  Ramsey  agreed  to  the  line  as  prepared 
on  paper,  and  tbe  company  acted  upon  his 
agreement  and  constructed  it,  then  it  would 
certainly  have  been  entitled  to  a  deed  to  the 
right  of  way,  and  an  equitable  title  would 
have  been  conferred  without  the  deed.  If 
Mr.  Ramsey's  and  the  engineer's  agreement 
to  the  location  of  the  tramroad  was  a  con- 
dition precedent  to  the  railroad  or  sawmill 
company  obtaining  title  to  the  right  of  way 
for  tbe  tramroad,  then  no  title  passed  until 
that  condition  was  performed. 

The  finding  in  favor  of  the  townslte  com- 
pany gives  credence  to  tbe  latter  version  of 
tbe  agreement,  and  It  cannot  be  said  to  be 
against  tbe  preponderance  of  the  evidence. 
It  is  immaterial  whether  the  deed  was  to  be 
made  to  the  railroad  company  or  to  the  saw- 
mill company.    There  Is  much  testimony  on 


this  point ;  but  It  is  unimportant,  for.  If  tbe 
condition  precedent  was  not  performed,  nei- 
ther acquired  title  to  the  property.  After 
the  Camden  conference,  the  tramroad  was 
constructed.  It  extended  from  the  Little 
Rock  &  Monroe  Railroad  to  the  Grand  Marie 
Lake,  and  along  the  bank  of  tbe  lake  for  a 
short  distance,  affording  a  connection  with 
tbe  lake,  an  arm  of  tbe  Ouachita  river,  to 
haul  logs  therefrom  to  the  mill.  In  1905 
the  parties  owning  the  railroad  company 
sold  their  entire  interest  in  it  to  tbe  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company,  which  took  over  the  property ; 
but  In  that  sale  it  was  stipulated  that  the 
tramroad  in  controversy  should  remain  the 
property  of  the  sawmill  company.  The  steel 
for  it  had  been  furnished  by  the  railroad 
company,  and  In  adjusting  the  accounts  this 
and  whatever  rights  the  railroad  company 
had  in  the  tramway  passed  to  tbe  sawmill 
company.  Tbe  railroad  company  has  passed 
entirely  out  of  the  matter,  and  was  dismiss- 
ed from  the  suit,  in  which  it  bad  been  Joined. 
Taking  the  finding  of  the  chancellor  as  set- 
tling the  conflict  In  the  evidence  that  neither 
tbe  railroad  company  nor  the  sawmill  com- 
pany became  entitled  to  a  deed  to  the  right  of 
way,  then  the  sawmill  company's  use  of  this 
tramroad  was  unauthorized,  and  that  leaves 
only  the  question  of  whether  the  townslte  com- 
pany can  recover  the  land,  or  whether  it  Is 
remitted  to  an  action  for  damages;  the 
appellant  insisting  that  tbe  townslte  com- 
pany cannot  recover  the  land,  and  relying 
upon  W.  &  O.  V.  Ry.  Co.  v.  Garrison,  T-t 
A.rk.  130,  85  S.  W.  81,  to  sustain  this  con- 
tention. 

The  road  considered  In  the  Garrison  Case 
was  first  a  wooden  tramway,  but  afterwards 
the  right  of  way  was  conveyed  to  a  railway 
company,  and  it  laid  an  iron  and  steel  track 
in  place  of  the  wooden  tramway,  and  tbe 
tramroad  was  converted  Into  a  railroad,  .a 
public  carrier.  Tbe  court  held  that  tbe  con- 
veyance for  the  right  of  way  for  a  wooden 
tramway  did  not  convey  an  easement  for  a 
railroad,  but  held  that,  as  It  was  a  railroad 
which  was  constructed,  and  the  owner  bad 
stood  by  and  acquiesced,  she  was  estopped 
from  maintaining  ejectment  for  the  entry, 
and  was  restricted  to  a  recovery  for  damages 
sustained.  That  a  landowner  who  stands 
by  and  sees  a  railroad  constructed  on  bla 
land,  without  enjoining  or  otherwise  pre- 
venting the  construction,  acquiesces  In  such 
use  of  his  land,  and  Is  remitted  to  an  action 
for  damages,  Is  well  settled.  It  was  fully 
discussed  in  Reicbcrt  v.  Railway  Co.,  51 
Ark.  491,  11  S.  W.  696,  6  L.  R.  A  183,  and 
applied  In  Organ  v.  M.  &  L.  R.  Ry.  Co.,  51 
Ark.  235,  11  S.  W.  90,  and  again  in  McKen- 
non  V.  St  L.,  I.  M.  &  S.  Ry.  Co.,  69  Ark. 
104,  61  S.  W.  383,  and  next  in  the  Garrison 
Case,  supra.  Again  It  received  application 
and  explanation  in  A.  L.  &  G.  Ry.  Co.  v. 
Kennedy,  84  Ark.  364,  105  S.  W.  885.  The 
principle  is  thus  succlntly  stated  by  the  Su- 
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preme  Conrt  of  the  United  States:  "It  has 
bem  fKqnently  held  that  If  a  landowner, 
faioning  that  a  railroad  company  has  entered 
upon  his  land  and  ia  engaged  in  construct- 
tog  its  road  without  having  complied  with 
tbe  statute^  requiring  either  payment  by 
agreement  or  proceedings  to  condemn,  re- 
mains inactWe  and  permits  them  to  go  on 
aod  expend  large  sums  In  the  work,  he  will 
be  estc^tped  from  maintaining  either  trespass 
er  ejectment  for  the  entry,  and  will  be  re- 
garded as  having  acquiesced  therein,  and  be 
restricted  to  a  snlt  for  damages."  Roberts. 
T.  Xorthem  Pac.  Ry.  Co.,  158  XJ.  S.  1,  15  Sup. 
Ct  736,  39  L..  Ed.  873.  An  examination  of 
tbe  authorities  above  cited  will  show  that 
it  is,  owing  to  the  public  nature  of  the  en- 
'Xiprise  and  the  right  of  the  railroad  com- 
pny  to  take  the  land  under  the  power  of 
eminent  domain  and  the  statutory  remedies 
afforded  a  landowner,  that  this  principle  was 
Torked  out.  In  tbe  absence  of  these  ele- 
ments— that  is,  where  the  land  is  taken  by 
a  private  corporation  not  possessing  right  of 
tminent  domain — ^it  is  not  different  from  tbe 
taking  of  land  by  any  other  private  person 
or  corporation,  and  Is  mere  trespass. 

In  this  case,  part  of  the  tramway  was 
tmilt  by  tbe  railroad  company.  Its 'extension 
and  completion,  however,  was  done  by  the 
sawmill  company.  It  has  never  been  used 
bj  tbe  railroad  company  other  than  the  rail- 
road company  may  have  permitted  the  use 
of  its  locomotives  and  rolling  stock  to  haul 
l«es  to  tbe  sawmill ;  but  In  so  doing  it  was 
sot  acting  as  a  public  carrier.  Tbe  railroad 
company  was  owned  and  controlled  by  the 
sawmUl  company,  and  it  is  undisputed  that 
tbe  sole  use  of  this  tramway  has  been  as  a 
passage  to  haul  logs  from  the  lake  to  the 
sawmin.  It  has  been  devoted  to  no  public 
Bse. 

The  Judgment  is  affirmed. 


BBOWN  ct  al.  v.  FRENKEN. 
iSoiireme  Conrt  of  Arkansas.    July  13,  1908.) 

1.  JcancBS  OF  the  Peace— Appeals— "Pab- 
TT  Aggrieved"— Tkustee  in  Bankrcptct. 

A  party  aggrieved  within  Kirby'a  Dig.  i 
VtSi.  anthorizing  any  person  aggrieved  by  a 
jsiznient  of  a  justice  to  appeal,  is  one  whose 
Vtasaiaxy  interest  is  affected  by  the  judgment 
or  whose  right  of  property  may  be  established 
«r  devested  thereby,  and  a  trustee  in  bankruptcy 
al  a  defendant  in  replevin  may  appeal  from  an 
idrerse  judgment. 

[Ed  Note. — For  other  definitions,  -see  Words 
ind  Pbrases,  vol.  1,  pp.  273-278;  vol.  8,  pp. 
:5®-7570.] 

2.  Bankruptct — Tkttsteb   iw   Bahkbdptot— 
Tmx  TO  Pbopkbtt. 

A  truBtee  in  bankruptcy  holds  the  title  to 
tb»  bankrupt's  property  in  trust  for  those  bene- 
Eeially  entitled  to  it. 

PEd.  Note.— For  cases  in  iMint,  see  Cent  Dig. 
T<d.  6>  Bankruptcy,  {  193.] 

Appeal  from  Clrcolt  Court,  Randolph  Coun- 
ty; J.  W.  Meeks,  Judge. 
ictlOD  by  Nidiz  Frenken  against  the  Harden- 


Dunham  Lumber  Company.  From  a  Judg- 
ment dismissing  an  appeal  to  the  circuit  court, 
taken  by  Ben  A.  Brown,  trustee  in  bankruptcy 
of  defendant,  he  appeals.  Reversed  and  re- 
manded. 

Henderson  &  Campbell,  for  appellant.  Nick 
Frenkln,  for  appellee. 

HART,  J.  On  June  6,  1906,  Nick  Frenken 
Instituted  a  replevin  suit  against  the  Harden- 
Dunham  liomber  Company  before  Jno.  F. 
James,  a  Justice  of  the  peace  in  Randolph 
county.  Ark.,  to  recover  the  possession  of  one 
circular  saw  and  one  ripsaw.  The  case  was 
continued  from  time  to  time  until  September 
6,  1906,  when  Judgment  by  default  was  ren- 
dered In  favor  of  the  plaintiff.  On  the  24th 
day  of  September,  1906,  the  following  affidavit 
for  appeal  was  filed  in  tbe  cause  (caption 
omitted): 

"Affidavit  for  Appeal.  Comes  now  Ben  A. 
Brown,  who  states  to  the  court  that  he  ia 
the  regularly  qualified  and  appointed  trustee 
in  bankruptcy  of  the  estate  of  George  W. 
Harden  and  A.  M.  Dunham,  partners  as  Har- 
den-Dimham  Lumber  Company,  which  said 
firm  was  adjudged  to  be  bankrupt  in  the  Uni- 
ted States  court  for  the  Northern  Division  of 
the  Eastern  District  of  the  state  of  Arkansas ; 
that  he  has  filed  his  bond  as  such  trustee 
aforesaid,  and  is  now  acting  In  such  capacity. 
He  states  that  as  such  trustee  he  has  succeed- 
ed to  all  the  rights,  privileges,  and  equities 
of  tbe  said  firm  In  this  suit,  and  that  he  be- 
lieves that  be,  as  trustee,  has  a  meritorious 
defense  to  this  suit  He  therefore  prays  that 
he,  as  such  trustee,  be  permitted  an  appeal  in 
this  case  to  tbe  circuit  court  of  Randolph 
county.  Ark.,  and  states  that  such  appeal  is 
taken,  not  for  tbe  purpose  of  vexation  or  de- 
lay, but  that  justice  may  be  done^  [Signed] 
Ben  A.  Brown,  Trustee  In  Bankruptcy  of 
Estate  of  Harden-Dunham  Lumber  Co. 

"Subscribed  and  sworn  to  before  me  on  this 
the  24th  day  of  September,  1906.  John  F. 
James,  J.  P." 

Indorsed : 

''Filed,  examined,  found  regular  and  appeal 
granted  on  this  24th  day  of  September,  1906. 
John  F.  James,  J.  P. 

"Filed  October  24,  1906.  J.  W.  Going,  Cir- 
cuit Clerk." 

Transcript  was  properly  made  and  filed  in 
office  of  the  clerk  of  the  circuit  court  October 
24,  1006.  At  the  July  term,  1907,  of  the  cir- 
cuit court,  appellee  moved  to  dismiss  the  ap- 
peal because  said  Ben  A.  Brown  was  not  a 
party  to  the  suit  at  the  time  the  judgment 
was  rendered  by  the  Justice  of  the  peace. 
Thereupon  the  court  dismissed  tbe  appeal,  to 
which  appellant  saved  exceptions  and  prayed 
an  appeal. 

Section  4665  of  Kirby's  Digest  provides 
that  any  person  aggrieved  by  any  judgment 
rendered  by  a  Justice  of  the  peace  may  take 
bis  appeal  therefrom  to  the  circuit  court.  "A 
party  aggrieved  is  one  whose  pecuniary  In- 
terest Is  directly  affected  by  the  decree  or  one 
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whose  right  of  pr<H)erty  may  be  established  or 
divested  by  the  decree."  Wlggln  v.  Swett,  6 
Mete.  (Mass.)  197,  39  Am.  Dec.  716.  The  par- 
ty aggrieved  Is  the  person  who  would  have 
had  the  property  If  the  judgment  alleged  to 
be  erroneous  had  not  been  rendered.  Adams 
V.  Woods  et  al.,  8  Cal.  306 ;  Veazle  Bank  v. 
Young,  53  Me.  560 ;  Betts  v.  Shotton,  27  Wis. 
607 ;  Estate  of  Jacob  Glrand  Koch,  Deceased, 
4  Rawle  (Pa.)  268;  Jenkins  v.  International 
Bank,  97  111.  568.  The  trustee  In  bankruptcy 
Is  not  a  stranger,  but  holds  the  title  to  the 
bankrupt's  property  In  trust  for  those  bene- 
fldally  entitled  to  It.  It  Is  clearly  established 
by  the  authorities,  supra,  that  a  party  ag- 
grieved by  a  Judgment  has  a  right  of  appeal, 
though  he  is  not  a  party  to  the  record.  If 
denied  the  benefit  of  an  appeal  by  their  trus- 
tee, the  persons  beneficially  Interested  in  the 
estate  of  the  bankrupt  would  be  concluded  by 
a  judgment  from  which  they  bad  no  oppor- 
tunity to  appeal. 
Reversed  and  remanded. 


DONIPHAN  LUMBER  CO.  ▼.  CASE. 
(Supreme  Court  of  Arkansas.    July  13,  1008.) 

1.  Advebse  Possession— Acquisition  of  Ti- 
tle BT  PbXSCBIFTION. 

Actual  adverse  possession  of  land  for  about 
12  years  is  a  complete  investiture  of  title  under 
the  statute  of  limitations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  s{  66-76.] 

2.  Same. 

The  high  bluff  of  a  river,  fixed  in  low  places 
80  as  to  turn  stock,  is  a  natural  barrier,  and, 
where  completing  the  inclosure  in  connection 
with  fences,  is  sufficient  evidence  of  adverse  pos- 
session to  support  title  by  limitation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  {  101.] 

3.  Trespass— CtrmNG  and  Removal  of  Tim- 
ber—Evidence— Sutfioibncy. 

Evidence  in  an  action  for  cutting  and  re- 
moving timber,  variously  estimating  the  value 
thereof  from  $2  to  $7  per  1,000  feet,  was  suffi- 
cient to  support  a  verdict,  the  amount  of  which 
shows  that  the  jury  either  fixed  the  value  at  S2 

?er  1,000  and  allowed  treble  damages  for  wili- 
nl  trespass,  or  at  $6  per  1,0(X>,  and  allowed 
single  damages. 

Appeal  from  Circuit  Court,  Olebome  Coun- 
ty; Brlce  B.  Hndgins,  Judge. 

Action  by  Ella  A.  Case  against  the  Doni- 
phan Lumber  Company.  Judgment  for  plain- 
ti£F,  and  defendant  appeals.    Affirmed. 

Action  instituted  by  Etla  A.  Case  against 
Doniphan  Lumber  Company  to  recover  dam- 
ages for  cutting  and  removing  growing  tim- 
ber from  plaintiff's  land.  The  complaint  al- 
leges willful  trespass  by  defendant,  and 
claims  treble  damages  under  the  statute.  De- 
fendant in  its  answer  denied  that  the  tres- 
pass had  been  willfully  committed,  and  de- 
nied plaintllTB  alleged  title  to  or  possession 
of  the  lands  In  question.    The  plaintiff  re- 


covered judgment  for  $162.86,  and  defend- 
ant appealed. 

Mitchell  &  Thompson,  for  appellant.  Geo. 
W.  Reed,  for  appellee. 

McCULLOCH,  J.  The  court  refused  to 
give  the  instruction  requested  by  appellant, 
and  submitted  the  case  to  the  jury  upon  ttie 
following  instruction:  "The  court  instructs 
the  Jury  to  find  for  the  plaintitt  and  to  assess 
her  damages  at  three  times  the  value  of  tlie 
timl)er  in  the  tree  cut  by  the  defendant  here- 
in, unless  you  further  find  that  at  the  time 
the  timber  was  cut  the  defendants  or  their 
agents  had  probable  cause  to  believe  and  did 
believe  at  the  time  the  timber  belonged  to 
the  defendant,  In  which  event  you  will  assess 
the  damage  at  the  value  of  the  timber  cut  by 
the  defendants." 

Appellee  introduced  In  evidence  a  deed   In 
proper  form  executed  to  her  In  the  year  1891 
by  one  Moore  purporting  to  conv^  the  land 
from  which  the  timber  was  cut,  and  she  tes- 
tified that  she  at  once  took  possession  of  the 
land  so  conveyed  and  fenced  It,  and  that  her 
actual  occupancy  continued  up  to  about  four 
years  before  the  trial  of  the  case.    She  tes- 
tified that  she  inclosed  the  land  with  other 
lands  owned  by  her  by  running  fenc^  from 
the  main  farm  on  which  she  resided  to  Little 
Red  river,  and  by  fixing  the  low  places  on  the 
bluff  of  the  river  so  as  to  prevent  the  passage 
of  stock.    This  testimony  was  not  contradict- 
ed,  and  stands   undisputed   In  the  record. 
Another  witness  Introduced  by  appellant  tes- 
tified that  the  fences  were  so  constructed, 
but  the  witness  did  not  know  that  the  low 
places  In  the  river  bluff  were  fixed  so  as  to 
turn  stock.    He  said  that  that  might  be  true 
but  he  did  not  know.    According  to  this  un- 
disputed testimony,   appellee  was  in  actual 
adverse  possession  of  the  land  for  about   12 
years,   and   that   amounted   to   complete    in- 
vestiture of  title  under  the  statute  of  limita- 
tions.   The  high  bluff  of  the  river,  repaired 
in  low  places,  constituted  a  natural  barrier 
completing  in  connection  with  the  fences,  the 
inclosure,  and  was  sulHcient  evidence  of  ad- 
verse possession  so  as  to  ripen  the  title  by 
limitation.    Dowdle  v.  Wheeler,  76  Ark.  525», 
89  S.  W.  1002.    The  court  was  therefore  cor- 
rect in  treating  appellee's  title  to  the  land 
as  beyond  dispute  and  in  submitting  to  the 
Jury  the  sole  question  as  to  the  amount  of 
damages.    It  was  also  undisputed  that  ap- 
pellant cut  and  removed  a  certain  quantity  of 
timber  from  the  lands.    The  witnesses  es- 
timated the  value  of  the  timber  variously 
from  ?2  to  $7  per  1,000  feet    The  amount  of 
the  verdict  of  the  Jury  shows  that  they  either 
fixed  the  value  at  $2  per  1,000  and  allowed 
treble  damages  for  willful  trespass,  or  at  $6, 
and  allowed  single   damages.    The  evidence 
was  sufficient  to  Justify  either  conclusion. 

Affirmed. 
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IRWIN  T.  NICHOLS.  DEAN  ft  ORBGO. 
(Supreme  Coart    of  Arkansaa.     Jaly  6,   1908.) 
L  Contracts — CoNsranonoN— Consteuctiow 

AB  A  WHOI.K. 

A  contract  must  be  constrned  as  a  whole 
and  read  so  as  to  make  it  intelligible,  if  it  can 
be  aone. 

'Ed.  Xote. — For  cases  in  point,  see  Cent.  Die. 
ToL  11.  Contracts,  {  743.] 

a.  Saks — Oinssioirs— StrpPLTiKO  Words. 

Words  omitted  by  inadvertence  from  a  writ- 
tm  contract  may  be  supplied  by  construction,  if 
'be  context  shows  what  words  are  omitted. 
3.  Samx. 

Where  a  letter  relied  on  as  a  contract  of 
employment  stated:  "We  are  willing  to  allow 
TOO  10  hoars  for  each  day  that  we  work  a  full 
<lay  both  winter  and  summer  but  we  can  promise 
to  pve  yon  work  at  $2.50  per  day  when  the  mill 
is  not  running  as  we  cannot  afford  it  however 
ve  do  not  expect  for  the  mill  to  stand  much  of 
•.he  time"— the  omission  of  the  word  "not"  be- 
fore the  word  "promise"  is  a  plain  inadvertence 
which  the  contract  itself  readily  supplies. 

Appeal  from  Cinmit  Court,  Randolph  Coun- 
ty;  J.  W.  Meeks,  Judge. 

Action  by  Fred  Irwin  against  Nichols,  Dean 
k  Gregg.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Afilrmed. 

This  was  an  action  brought  by  appellant  to 
recover  from  appellee  $189.75  as  balance  due 
him  under  a  contract  for  labor.    He  alleges 
In  his  amended  complaint:    That  defendant 
is  a  Minnesota  corporation  doing  business  In 
this  state,  having  Its  principal  place  of  busl- 
sess  for  this  state  at  Pocahontas,  in  Randolph 
eoanty.    That  defendant  Is  engaged  In  saw- 
mllling  and  allied  businesses.    That  In  Octo- 
ber, 1906,   plaintiff  was  In  the  employ  of  a 
awmill  company  at  Knobel,  Ark.,  getting  $3 
4  day  for  each  day  he  worked.    That  on  Oc- 
tober 15.  1906,  be  received  from  defendant, 
tbiongfa  their  Pocahontas  office,  a  proposition 
bi  writing   whereby   defendant   proposed   to 
enploy  plaintiff  at  their  Pocahontas  sawmill 
ai^  pay  htm  $2.50  a  day  straight  time.    A 
I'opy  of  defendant's  written  proposition  was 
filed  with  complaint  as  "Exhibit  A."    That 
pi«int»r  Immediately  accepted  said  proposl- 
doo  by  means  of  a  letter  written  and  deposit- 
ed br  bim  in  the  post  office  at  Knobel  inclos- 
ed in   an    enveIoi>e   sealed   and   sufficiently 
nainped  for  carriage  to  defendant's  Pocahon- 
tas (rfSce,    known    as   "Pocahontas  Bending 
WM-ks,"  to  wbom  the  letter  was  plainly  ad- 
dressed.    That   said  letter  of  acceptance  is 
Mt  in  plaintiff's  possession.    That  pursuant 
to  the  contract  tbns  made  plaintiff  gave  up 
his  employment  at  Knobel.  and  at  great  ex- 
pense to  himself  moved  to  Pocahontas,  where 
be  offered  blmself  ready  at  all  times  to  per- 
form the  duties  assigned  him  by  the  defend- 
m  from  November  1.  1906,  until  July  8,  1907. 
Ttat  during  a  large  portion  of  this  time  de- 
fendant's mill  was  not  run,  and,  although  he 
beld  himself   ready  at  all  times  to  perform 
Btth  duties  as  defendant  should  assign  him, 
yet  defendant  has  refused,  and  still  refuses, 
to  pay  him  for  any  ot  the  time  defendant's  saw- 
m  has  been  Idle.    Plaintiff  further  alleged: 
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That  It  was  the  promise  of  steady  employment, 
whereby  he  would  not  have  to  lose  his  wages 
during  breakdowns  or  times  of  high  water, 
that  Induced  him  to  accept  defendant's  offer 
of  employment;  that  he  was  receiving  a 
greater  price  per  day  at  Knobel  than  he  was 
promised  by  defendant,  but  because  at  Kno- 
bel he  bad  to  lose  the  time  the  mill  was  Idle, 
while  be  was  promised  straight  time  by  de- 
fendant, be  left  his  Job  at  Knobel  and  accept- 
ed defendant's  offer;  and  that  be  has  been 
paid  for  all  bis  time  while  In  defendant's 
employ  $335.25,  while  he  was  In  such  employ- 
ment for  210  working  days  for  which  he  Is 
entitled  to  $2.50  a  day,  making  a  total  of 
$525,  leaving  a  balance  due  him  by  defendant 
of  $189.75,  for  which  he  prayed  Judgment. 

Exblbit  A  to  the  amended  complaint  is  In 
words  and  figures  as  follows:  "Pocahontas 
Bending  Works.  Manufacturers  of  Wooden 
Wagon  Stock,  Oak  and  Hickory  Spokes,  Gum 
and  Hardwood  Lumber.  J.  C.  Miller,  Mana- 
ger. Pocahontas,  Arkansas,  Oct.  16,  1906. 
Fred  Irwin,  Knobel,  Ark.— -Dear  Sir:  We 
have  yotur  letter  of  the  14th  and  note  that  you 
have  decided  to  come  back  and  work  for  us, 
and  we  are  willing  to  allow  yon  10  hoars  for 
each  day  that  we  work  a  full  day  both  winter 
and  summer  but  we  can  promise  to  give  you 
work  at  $2.50  per  day  when  the  mill  is  not 
running  as  we  cannot  afford  it  however  we 
do  not  expect  for  the  mill  to  stand  much'  of 
the  time.  Please  answer  this  and  let  us 
know  about  what  time  to  expect  you.  Yours 
truly,  [Signed]  Pocahontas  Bending  Works, 
By  J.  C.  M." 

Defendant  demurred  to  the  amended  com- 
plaint on  the  grounds:  First,  "that  It  states 
no  cause  of  action  against  defendant" ;  and, 
second,  "that  the  action  being  founded  on  .in 
alleged  written  contract  for  straight  time, 
and  a  copy  of  the  alleged  contract  being  filed, 
defendant  submits  that  said  contract  so  plead- 
ed shows  on  its  face  that  plaintiff  has  no 
cause  of  action,  and  that  no  breach  of  such 
contract  Is  shown  by  complaint"  The  court 
sustained  the  demurrer,  and  dismissed  plain- 
tiff's amended  complaint  and  adjudged  the 
costs  against  i>lalntlff.  To  this  ruling,  plain- 
tiff saved  due  exceptions  and  appealed  to  this 
court 

Henderson  &  Campbell,  for  appellant.  Witt 
&  Schoonover,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  letter  which  appellant  exhibits  and  makes 
the  basis  of  his  complaint  is  fatal  to  bis  cause 
of  action.  We  must  construe  It  as  a  whole, 
and,  considering  all  of  Its  parts,  read  it  so  as 
to  make  it  intelligible,  if  it  can  be  done.  Kel- 
ly V.  Doollng,  23  Ark.  582;  Railway  v.  Wil- 
liams, 53  Ark.  58,  13  S.  W.  796.  For  we  must 
assume  that  the  author  of  the  letter  intended 
that  It  should  convey  some  meaning.  "Words 
which  are  omitted  by  Inadvertence  from  a 
written  contract  may  be  supplied  by  construc- 
tion at  law,  without  resort  to  reformation,  If 
the  context  shows  what  words  are  omitted." 
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2  Page  on  Contracts,  i  1125 ;  Rlcbellen  Hotel 
Co.  V.  Inter  M.  E5.  Co.,  140  111.  248,  29  N.  B. 
1044,  33  Am.  St  Rep.  234. 

The  omission  of  the  word  "not"  before  the 
word  "promise"  Is  a  plain  Inadvertence  or 
clerical  misprision  which  the  contract  Itself 
readily  and  naturally  supplies.  Otherwise 
the  different  parts  of  the  letter  are  not  only 
contradictory,  but  absurd  and  meaningless. 
No  one  could  read  the  letter  without  seeing 
that  the  word  "not"  was  Intended  to  be  used 
before  the  word  "promise."  Gran  v.  Span- 
genberg,  53  Minn.  42,  54  N.  W.  933:  Mon- 
mouth Park  Ass'n  v.  Wallis  Iron  Works,  55 
N.  J.  Law,  132,  26  Atl.  140,  19  L.  R.  A.  456, 
39  Am.  St  Rep.  626;  Slsson  t.  Donnelly,  86 
N.  J.  Law,  432 ;  9  Cyc.  585,  note  SO. 

The  court  did  not  err  therefore  in  sustain- 
ing the  demurrer,  and,  as  appellant  did  not 
offer  to  amend,  the  Judgment  dismissing  the 
complaint  is  affirmed. 


SIBLT  ▼.  THOMAS. 
(Supreme  Court  of  Arkansas.     June  29,  1908.) 

Taxation  —  Salb— Ezcksbitk  Amount  —  Bf- 

racT. 

Where  land  is  sold  for  taxes,  penalty,  and 
costs,  but  an  item  not  warranted  by  tlie  law  is 
included  in  the  cosbs,  the  sale  is  void,  and  one 
claiming  thereunder  cannot  recover  from  an- 
ottier  holding  a  title,  which  is  prima  facie  valid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  {  1351.] 

Appeal  from  Lonoke  Chancery  Court ;  Jesse 
C.  Hart,  Chancellor. 

Action  by  George  Sibly  agahist  H.  Thomas 
for  possession  of  certain  land  and  to  quiet  the 
title  thereto,  etc.  From  a  Jucfement  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

"The  appellee,  H.  Thomas,  claims  title  to 
the  land  in  controversy  under  a  donation  deed 
executed  by  J.  F.  Richie,  commissioner  of 
state  lands,  on  the  10th  day  of  March,  1898, 
the  statute  of  limitation  of  two  years'  actual 
possession,  and  the  statute  of  limitation  of 
seven  years.    The  undisputed  facts  are: 

"The  N.  W.  %  of  section  11,  1  S.,  8  W., 
situated  in  Lonoke  county.  Ark.,  was  by  the 
collector  of  said  county  sold  to  the  state  at 
the  delinquent  tax  sale  of  June  10,  1878,  for 
the  taxes  of  1877,  and  the  same,  not  having 
been  redeemed  within  the  time  required  by 
law,  was  certified  by  the  clerk  to  the  commis- 
sioner of  state  lands  as  state  land  under  the 
law  existing  and  In  force  at  that  time. 

"That  afterwards,  to  wit  on  the  9th  day  of 
January,  1882,  under  a  certain  proceeding  ' 
(commonly  known  as  a  suit  under  the  over-  ; 
due  tax  law)  then  pending  in  the  Lonoke 
chancery  court,  viz.,  Lonoke  County  v.  N.  E. 
S.  E.  section  27,  6  N.,  8  W.,  and  other  lands 
embracing  the  N.  W.  %  of  section  11,  1  S., 
8  W.,  a  decretal  Judgment  was  rendered  in 
said  cause,  and,  among  other  things,  it  was 
decreed  that  the  sale  to  the  state  of  the  N. 
W.  %,  section  11,  1  S.,  8  W..  for  the  taxes  of 


1877,  was  null  and  void,  and  all  certificates 
and  evidences  of  title  made  to  the  state  for 
said  lands  was  annulled,  and  the  taxes  nf- 
crued  thereon  was  declared  a  lien  on  snid 
land. 

"It  was  further  decreed  that,  if  said  taxes 
were  not  paid  within  20  days,  Wm.  Goodrum, 
commissioner  appointed  for  that  purpose,  was 
ordered  to  sell  the  same.  That  said  lands 
were  not  redeemed,  and  they  were  afterwards 
sold  by  the  said  Wm.  Goodrum,  commissioner, 
as  directed  under  said  decree,  to  the  state  of 
Arkansas.  That  Wm.  Goodrum  made  bis  re- 
port of  said  sale  to  the  court  and  the  same 
was  by  the  court  duly  approved  and  affirmed. 

"On  January  10,  1895,  the  commissioner 
of  state  lands  for  the  state  of  Arkansas  Is- 
sued his  donation  certificate  No.  3,444  to  the 
appellee  for  the  N.  W.  %,  section  11,  1  S.. 
8  W.,  the  same  having  been  sold  to  the  state 
at  the  overdue  tax  sale  of  March  30,  1882. 
That  after  H.  Thomas  had  procured  said 
certificate  be  Immediately  went  upon  said 
land,  built  a  dwelling  house  thereon,  and 
began  to  clear  up  and  improve  the  same. 
That  be  afterwards  filed  the  certificate  of  the 
county  surveyor,  and  the  proof  of  the  im- 
provements in  the  manner  and  form  required 
by  law  in  the  office  of  the  commissioner  of 
state  lands  within  the  time  provided  by  law, 
and  the  commissioner  of  state  lands  executed 
to  him  a  deed  on  the  10th  day  of  March. 
1898.  After  he  bad  procured  his  deed,  he 
leased  the  land — in  1808 — ^to  his  son  for  a 
period  of  three  years.  During  the  year  1898 
the  house  he  had  built  was  destroyed  by  fire. 
Later  the  fence  around  the  place  was  de- 
stroyed by  fire.  Mr.  Boyne,  witness  for  ap- 
pellant states  that  for  two  years  the  land 
was  not  in  cultivation.  Appellee  states  that 
only  one  year  it  was  not  cultivated,  after  the 
house  and  fence  were  destroyed  by  fire,  while 
it  was  in  charge  of  his  son.  Be  that  as  it 
may,  there  was  no  abandonment  of  the  pos- 
session of  this  property,  and  not  a  particle 
of  proof  upon  wtiich  to  base  such  an  argu- 
ment Appellee  returned  and  took  actual 
possession  of  the  premises  at  the  expiration 
of  the  three  years,  to  wit,  on  March  5,  1901, 
and  has  continuously  resided  with  tiis  family 
on  the  same,  during  which  time  he  has  clear- 
ed up  60  acres  of  land,  built  another  dwelling 
bouse,  refenced  the  premises,  built  corncrlbs. 
stable,  and  other  necessary  outbuildings. 

"The  appellant,  Geo.  Slbiy,  claims  title  un- 
der a  tax  deed  executed  by  W.  H.  Lowman. 
county  clerk  of  Lonoke  county.  Ark.,  on  the 
14th  day  of  March,  1894;  that  the  said  tract 
of  land  was  sold  on  the  13th  day  of  June, 
1892,  for  the  taxes  of  1891,  at  which  tax  sale 
one  S.  B.  Webster  became  the  purchaser,  and 
a  certificate  of  purchase  was  Issued  to  hliu 
by  the  collector,  which  was  afterwards  as- 
signed by  him  to  the  said  George  Sibly,  and 
a  deed  to  said  land  was  executed  to  him  as 
the  assignee  of  the  said  Webster ;  that  at  the 
tax  sale  of  1892,  exclusive  of  the  taxes,  the 
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.-.jsts  charged  aealnst  the  said  land,  and  for 
which  It  'w&s  sold  amoiinted  to  85  cents. 

'Upon  tbls  testimony  alone  appellant  asked 
tliat  appellee  be  dlepoBsessed,  made  to  pay 
him  damages  ;  tbat  he  be  put  tn  possession 
iDd  his  title  under  his  tax  deed  be  quieted." 

After  hearing  tlie  evidence,  the  court  held 
iad  decreed  tJiat  a.ppellee  was  the  owner  of 
the  land  in  controversy,  and  that  the  sale 
for  taxes  of  1891  was  Ulegal  and  void,  and 
■aEceled  the  same.  Defendant,  Slbly,  ap- 
r*al€d. 

<>eo.  Slbly,  for  appellant.  Trimble,  Robin- 
son Ic  Trtmble,  for  appellee. 

BATTUB:.  3.  (after  stating  the  facts  as 
aboreX  Tlie  title  of  appellee  to  the  land  In 
controTersy  was  at  least  prima  fade  valid. 
The  appellant,  Slbly,  claims  title  to  it  nn- 
ier  a  sale  made  on  the  13th  day  of  Jtrne, 
1^2,  for  tbe  taxes  of  1891  and  penalty,  and 
costs  agsr'egatlnK  S5  cents.  It  was  so  sold 
before  tbe  enactment  of  the  act  of  April  7, 
1SS3,  allowing  25  cents  for  certificate  of  pnr- 
'^>ue  to  be  taxed  as  costs  of  sale  and  was 
sold  for  25  cents  too  much  costs  (Slbly  v. 
Cason  [Ark.]  109  S.  W.  1007),  and  Is  void 
Goodram  ▼.  Ayers,  56  Ark.  97,  19  8.  W.  97 ; 
Salli^er  v.  Ounn,  61  Ark.  414,  33  S.  W.  959; 
Cooper  V.  Freeman  Lnmber  Co.,  61  Ark.  36, 
.ll  S.  W.  981,  32  S.  "W.  404 ;  Darter  t.  Hous- 
-r.  63  Arfc.  4T5,  39  S.  W.  358;  Klrker  v. 
Daniels,  73  Ark.  283,  83  S.  W.  912), 

Decree  affirmed. 

HART,  J.,  being  disqualified,  did  not  par- 
tkipate. 


TERIfElIJLi    et   al.  v.   WRIGHT. 
1  Supreme   CJonrt  of   Arkansas.     July  13,  1908.) 
L  XtnsAJTCE — PuBLio  NtriSAWCB— Natobk  of 
iKjnrBT — luarrwcTioN. 

Where  the  proeecntion  of  a  lawful  business 
in  the  neigfaborbood  of  a  dwelling  bouse  renders 
tbe  enjoyment  of  it  materially  uncomfortable 
'-T  smoke  and  cinders  or  noise  or  oSensive  odors, 
ihoazh  not  injurious  to  health,  the  carrying  on 
':■(  the  bosinese  there  is  a  nuisance,  and  it  will 
*^  restrained  ;  but  a  lawful  business  will  not 
l<  mterfeied  -with  on  account  of  trifling  or 
iaazinary  annoyance  such  as  offend  tbe  taste  or 
iiscarb  the  nerves  of  a  fastidious  person. 

2.   SaKX E3VIDENCE — SUFFICIENCY. 

In  a  suit  to  enjoin  the  operation  of  a  plan- 
:j»  mill  oD  tbe  ground  that  the  same  is  a  nui- 
°aiM«  rendering  tbe  home  of  plaintiff  uncom- 
fonable,  evidence  held  to  justify  a  finding  that 
tbe  noise  and  smoke  and  cinders  from  the  mill 
s're  DO  more  than  a  mere  inconvenience  or  a 
tiivial  annoyance,  justifying  the  denial  of  re- 
:iet 

Appeal  from  Onachlta  Chancery  Court ;  B. 
O.  Maboney,  Cbancellor. 

Salt  by  K.  H.  Terrell  and  another  against 
Jas.  P.  Wright  From  a  decree  for  defend- 
int.  complainants  appeal.     AflJrmed. 

H.  S-  Powell  and  Campbell  &  Stevenson, 
Jor  appellants.  Gaugban  &  SUford,  for  ap- 
Priiee. 


HILL,  C.  J.  Terrell  and  Watts  brought 
suit  In  chancery  to  enjoin  Wright  from  op- 
erating a  planing  mill  situated  upon  a  lot 
owned  by  him,  near  which  the  plaintiffs  bad 
their  residences,  allegring  that  it  was  a  nui- 
sance, and  rendered  their  homes  uncomfort- 
able by  reason  of  Its  noise,  smoke,  soot,  and 
cinders.  The  planing  mill  was  located  on 
the  block  between  Jefferson  and  Jackson 
streets  in  the  city  of  Camden.  The  Iron 
Mountain  railroad  Is  operated  across  the 
block,  and  the  electric  light  plant  is  also  on 
the  same  block.  Immediately  west  and  ad- 
joining the  mill.  California  street  Is  west 
of  the  electric  light  plant,  and  adjoins  It. 
Plaintiff  Watts  lives  on  the  block  north  of 
Jefferson  street  Plaintiff  Terrell  lives  on 
California  street  One  Is  north  of  the  planer, 
and  the  other  west.  The  railroad  crosses 
California  street  at  the  electric  light  plant, 
and  is  between  tbe  residences  of  the  plain- 
tiffs. Near  their  residences  is  a  place  where 
locomotives  take  water  from  a  water  tank. 
There  Is  a  spur  track  from  the  railroad  to 
the  block  where  the  planer  Is  located.  The 
planing  mill  Is  operated  with  steam  furnished 
from  tbe  electric  light  plant  This  suit  was 
one  against  the  owner  of  the  planer,  and  did 
not  include  the  electric  light  plant  The 
ground  upon  which  the  planer  was  built  was 
used  as  a  lumber  yard  by  Mr.  Wright  before 
he  built  the  planer.  The  mill  is  a  compara- 
tively small  one,  and  the  machines  were  not 
placed  on  floors,  bnt  upon  the  ground,  upon 
concrete  foundations,  so  as  to  make  as  little 
noise  as  possible.  No  whistle  was  used,  and 
the  machinery  was  operated  not  earlier  than 
7  o'clock  in  the  morning,  and  not  later  than 
6  in  the  evening.  A  large  number  of  witness- 
es testified,  on  behalf  of  the  plaintiffs,  tend- 
ing to  support  the  allegations  of  the  com- 
plaint and  quite  as  many,  if  not  more,  tes- 
tified, on  behalf  of  the  defendant,  tending 
to  support  the  answer,  which  denied  the  al- 
legations of  the  injurious  effects  of  the  plan- 
ing mill  on  plaintiff's  homes,  and  alleged  it 
was  no  more  noisy  or  objectionable  than  the 
electric  light  plant  and  the  water  tank  where 
the  locomotives  frequently  made  much  noise 
In  blowing  off  steam,  cleaning  out  cinder 
boxes,  etc.  The  chancellor  refused  an  injunc- 
tion, and  the  plaintiffs  appealed. 

In  Powell  V.  Bentley  &  Gerwig  Fum.  Co., 
34  W.  Va.  804.  12  S.  B.  1085,  12  L.  R.  A.  53, 
the  court  said:  "According  to  our  settled  no- 
tions and  habits,  there  are  convenient  places, 
one  for  the  home,  and  one  for  the  factory; 
but,  as  often  happens,  the  two  must  be  so 
near  each  other  as  to  cause  some  inconven- 
ience. The  law  cannot  take  notice  of  such  in- 
convenience, if  slight  or  reasonable,  all  things 
considered,  but  applies  the  common-sense  doc- 
trine that  the  parties  must  give  and  take, 
live  and  let  live,  for  here  extreme  rights  are 
not  enforceable  rights — at  any  rate,  not  by  In- 
junction." This  defines  the  situation  here. 
That  this  planing  mill  is  highly  objectionable 
to  plaintiffs  and  their  famlUea  is  uuquestioa- 
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ably  true ;  but  that  its  operation  la  of  sncb 
a  nature  as  to  deprlTe  a  normal  person,  living 
where  plaintiffs  live,  of  the  comforts  of  home, 
or  render  living  In  such  homes  a  positive 
discomfort,  Is  not  established  by  a  preponder- 
ance of  the  testimony,  and  this  is  required 
before  a  lawful  and  useful  business  can  be 
destroyed  by  a  perpetual  Injunction.  This 
subject  was  recently  considered  here  In  Dur- 
fey  V.  Thalhelmer,  109  S.  W.  519.  The  court 
approved  this  statement  by  Chancellor  Za- 
briskle:  "The  law  takes  care  that  a  lawful 
and  useful  business  shall  not  be  put  a  stop 
to  on  account  of  every  trifling  or  imaginary 
annoyance,  such  as  may  offend  the  taste  or 
disturb  the  nerves  of  a  fastidious  or  over- 
refined  person;  but,  on  the  other  band,  it 
does  not  allow  any  one,  whatever  his  circum- 
stances or  conditions  may  be,  to  be  driven 
from  his  home,  or  to  be  compelled  to  live  in  it 
In  positive  discomfort,  although  caused  by  a 
lawful  and  useful  buslnefss  carried  on  In  his 
vicinity.  The  maxim,  'sic  utere  tuo  ut  alien- 
um  non  isedas,'  expresses  the  well-established 
doctrine  of  the  law."  After  a  review  of  the 
authorities  upon  the  subject,  he  further  said: 
"The  law,  then,  must  be  regarded  as  settled 
that  when  the  prosecution  of  a  business,  of 
itself  lawful,  In  the  neighborhood  of  a  dwell- 
ing house,  renders  the  enjoyment  of  it  ma- 
terially uncomfortable,  by  the  smoke  and  cin- 
ders, or  noise,  or  offensive  odors  produced 
by  such  business,  although  not  in  any  degree 
injurious  to  health,  the  carrying  on  of  such 
business  there  is  a  nuisance,  and  it  will  t>e 
restrained  by  injunction."  Ross  v.  Butler, 
19  N.  J.  Eq.  294,  97  Am.  Dec.  654.  Judge 
Cooley  said,  in  Ollbert  v.  Showerman,  23 
Mich.  448:  "We  cannot  shut  our  eyes  to  the 
obvious  truth  that,  if  the  running  of  this 
mill  can  l>e  enjoined,  almost  any  manufac- 
tory in  any  of  our  cities  can  be  enjoined  upon 
similar  reasons.  Some  resident  must  be  in- 
commoded or  annoyed  by  almost  any  of  them. 
•  •  •  C!ourts  interfere  by  Injunction 
against  establishments  such  as  mills  and 
manufactures  with  great  caution,  and  only  in 
cases  where  the  facts  are  weighty  and  im- 
portant, and  the  injury  complained  of  is  of 
a  serious  and  permanent  character." 

Numerous  witnesses  testified,  with  evident 
sincerity  and  conviction,  that  the  noises  were 
of  such  a  persistent  and  unpleasant  nature 
as  to  bring  positive  discomfort  to  persons  liv- 
ing in  homes  situated  as  those  of  the  plain- 
tiffs, and  to  material  discomfort  and  incon- 
venience from  smoke  and  cinders,  and,  in 
short,  testified  to  facts,  which,  if  the  true 
situation  as  felt  by  the  normal  person,  would 
render  a  home  situated  as  those  of  the  plain- 
tiffs uncomfortable  and  unbearable  by  reason 
of  the  noise  and  soot  and  smoke,  thereby  en- 
titling the  plaintiffs  to  their  injunction.  On 
the  other  hand,  were  as  many  or  more  wit- 
nesses, apparently  of  equal  sincerity  and  con- 
viction, who  testified  that  the  noise  and 
smoke  and  cinders  would  not  be  more  than  a 
mere  inconvenience  or  trivial  annoyance,  at 


most,  which  is  too  slight  a  cause  for  tbe 
law  to  make  tbe  basis  for  abating  a  useful 
business.  The  chancellor  found  that  the  lat- 
ter view  of  the  controversy  was  sustained  by 
tbe  evidence,  and  it  cannot  be  said  that  his 
finding  is  against  tbe  preponderance  of  the 
evidence.  In  fact,  it  Is  in  accordance  there- 
with, and  with  the  principles  announced  in 
Durfey  v.  Thalhelmer,  supra. 
Tbe  Judgment  is  aflSrmed. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  v.  RICHARI>- 

SON. 
(Sopieme  Court  of  Arkansas.     July  8,  1908.) 

1.  Appbal  awd  Ebbob— Review— Weight   of 
Evidence. 

The  Supreme  Court  cannot  pass  upon  the 
weight  of  evidence  on  a  given  isBue. 

[Ed.  Note. — For  cattes  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Elrror,  f  8  8928-3934.] 

2.  Cabbibbs  —  Pabseroebs  —  Pbbsonai.  Inju- 
ries— Question  fob  Jubt. 

In  an  action  for  injury  to  a  passenger 
caused  by  a  jerking  of  a  caboose  as  she  was  re- 
entering it,  whether  she  wag  injured  by  a  jerk 
or  jar  of  great,  unusual,  and  unnecessary  vio- 
lence, held,  under  the  evidence,  a  Jury  question. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  gS  1248,  1315.] 

3.  Same — Oontbibutobt  Neqligercb. 

In  an  action  for  injury  to  a  passenger  caus- 
ed by  a  jerking  of  a  caboose  as  she  was  re-enter- 
ing It,  whether  she  was  guilty  of  contributory 
negligence  on  leaving  her  seat  and  going  out  oa 
the  back  platform  in  the  circumstances  held, 
under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  8S  1376,  isfft] 

4.  Tbial  —  Objection  to  Instbuctions  — 
Waiver. 

By  confining  an  objection  to  an  instruction 
to  a  specific  ground,  one  waives  all  other  ob- 
jections. 

[BM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  691.] 

Appeal  from  Circuit  Court,  Nevada  Coun- 
ty; J.  M.  Carter,  Judge. 

Personal  injury  action  by  Minnie  Richard- 
son against  tbe  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

On  the  6tb  day  of  November,  1906,  plain- 
tiff, a  colored  woman  about  22  years  old, 
took  passage  on  defendant's  local  frelglit 
train  at  Gurdon  to  go  to  her  home  at  Prcs- 
cott  Beirne  was  a  small  station  between 
these  two  places.  The  train  stopped  at 
Beirne,  and  plaintiff  beard  one  of  the  train 
crew  say  to  another  that  they  would  stop 
there  alMut  80  minutes  for  tbe  trainmen  to 
gut  dinner.  Plaintiff  remained  in  the  ca- 
boose l6  or  15  minutes  after  the  train  stop- 
ped, and  then  walked  out  upon  tlie  back  plat- 
form. Plaintiff  testified:  That,  after  re- 
maining on  the  platform  a  short  time,  she 
noticed  that  the  train  began  to  move,  "ease 
off,"  as  she  expressed  it;  that  she  started 
back  into  the  caboose;  that,  just  as  she 
turned  and  caught  hold  of  the  door,  there 
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was  a  quick  Jar  or  Jerk  of  the  train,  which 
threw  her  against  the  'door,  and  she  fell  in 
the  middle  of  the  floor;  and  that  she  laid 
'Jiere  a  few  minutes,  then  got  up  all  out  of 
jrt-iOi,  laid  down  on  the  seat,  and  remained 
'Lere  nntfl  they  reached  Prescott.  She  art- 
enrirds  brought  this  action  to  recover  dam- 
i{S  for  the  Injury.  There  was  a  trial  and 
reidict  for  her  In  the  sum  of  $500.  The 
■y±eT  facts  are  sufficiently  stated  In  the  opin- 
kn.   Defendant  has  appealed. 

T.  M.  Mehaffy  and  J.  E.  Williams,  for  ap- 
;ie:itint.  McRae  Sc  Tompkins  and  D.  L.  Mc- 
Bae.  for  appellee. 

HABT,  J.  (after  stating  the  facts  as  above). 
Tbere  are  three  propositions  presented  for 
mr  consideration. 

Firet.  Was  tJie  appellee  injured  by  a  Jerk 
(r  j«r  of  great,  imusual,  and  unnecessary 
Tiolence? 

A  dnunmer  named  Haw  ley  and  plaintiff 
were  the  only  persons  In  the  car  at  the  time 
tbe  injury  was  received  by  the  plaintiff. 
Hawley  testified:  That  he  was  In  the  habit 
oi  lidiiig  on  local  freights,  and  that  it  was 
:be  beaviest  Jolt  he  ever  got  on  a  car;  that 
it  jaired  the  papers  and  a  pencil  off  of  the 
jesk  onto  the  floor,  and  threw  him  against 
ttie  wall;  that  be  saw  plaintiff  fall;  that 
ie  scrambled  around  and  managed  to  get 
opon  the  seat  and  lay  down;  and  that  the 
:ir  was  caused  by  the  engine  backing  cars 
III  which  It  was  attached  against  cars  to 
vhit-b  the  caboose  was  attached.  Appellee 
testified  that  she  had  never  ridden  on  a 
freight  train  before,  but  that  she  knew  that, 
Then  one  began  to  move,  the  movement  was 
i!f  ays  accompanied  by  a  Jerk  or  jar,  and 
jc  this  account  she  started  into  the  caboose. 
Ibe  jar  came  after  she  had  caught  hold  of 
•Jk  door,  and  it  came  with  such  violence  that, 
-tlthoogfa  expecting  it,  she  was  thrown  to  the 
toor  with  great  force.  Appellant  adduced 
■.sstimony  tending  to  show  that  there  was  not 
13  nnusnal  violence,  but  It  Is  not  our  prov- 
'■^'x  to  pass  upon  the  weight  of  the  evidence. 
Taking  into  consideration  the  testimony  of 
Havlej-,  who  had  bad  considerable  ezperi- 
aic«  riding  upon  freight  trains,  and  especial- 
It  the  one  in  question,  coupled  with  the  tes- 
|i3iouy  of  appellee  that,  although  expecting  a 
;jr,  she  was  Jerked  loose  from  her  hold  on 
!lt  door  and  thrown  with  great  violence  on 
lie  floor,  we  are  of  the  opinion  that  there 
^is  nifficient  testimony  to  submit  the  ques- 
tion to  the  Jury. 

Second.  Was  the  appellee  guilty  of  con- 
Wbntory  negligence  In  leaving  her  seat  and 
fiat  ont  on  the  back  platform  of  the  caboose 
It  the  time  and  under  the  circumstances  im- 
4«  which  It  was  done? 

In  the  case  of  Pasley  v.  St  U,  I.  M.  &  8. 
%•  Co,  83  Ark.  22,  102  S.  W.  38T,  the  court 
"Sid:  "It  cannot  be  said  as  a  matter  of  law 
ttjt  every  tlnae  a  passeDger  on  a  freight 
Tain  arises  from  his  seat  he  is  guilty  of 
«xitribatory  negligence.    It  Is  only  when  bis 


standing  is  so  protracted  or  uncalled  for  that 
It  is  unnecessary  and  Imprudent  that  the 
question  of  his  ijegligence  will  be  taken  from 
the  jury."  In  the  present  case,  appellee  had 
heard  one  of  the  trainmen  say  that  they 
would  stop  at  the  station  for  30  minutes. 
The  crew  had  left  the  train,  and  Itefore  hard- 
ly more  than  half,  the  time  before  she  ex- 
pected them  to  return  had  elapsed,  and  be- 
fore she  had  in  fact  seen  any  of  the  men 
come  back  to  the  train.  It  was  suddenly  start- 
ed. Under  these  circumstances,  the  appellee 
being  a  young  able-bodied  woman,  the  ques- 
tion of  her  contributory  negligence  was,  al- 
so, propetly  left  to  the  Jury. 

Third.  At  the  request  of  appellee,  over  the 
objections  of  appellant,  the  court  gave  the 
following  instruction:  "The  care  required  by 
passengers  is  such  as  reasonably  prudent  per- 
sons exercise  under  the  same  circumstances. 
A  passenger  on  a  freight  train  is  not  abso- 
lutely required  to  sit  at  all  times,  and  es- 
pecially while  the  train  is  not  in  motion. 
They  are,  when  the  train  is  not  In  motion, 
entitled  to  notice  of  the  starting  of  the  train. 
So,  in  this  case,  if  you  believe  from  all  the 
facts  and  circumstances  in  evidence  the  plahi- 
tiff  was  acting  as  a  reasonably  prudent  per- 
son, she  would  be  entitled  to  recover,  al- 
though she  was  standing."  Counsel  for  ap- 
pellant now  object  to  this  instruction,  be- 
cause the  court  told  the  Jury  that  appellee 
was  entitled  to  notice  of  the  starting  of  the 
train. 

The  objection  is  well  taken  had  It  been 
made  at  the  trial  in  the  court  below,  but  ap- 
pellant made  a  specific  objection  to  the  in- 
struction In  the  trial  court,  as  follows:  "Be- 
cause it  was  in  direct  violation  of  defend- 
ant's printed  rules,  and  because  the  proof 
does  not  show  that  the  plaintiff  was  on  the 
platform  through  necessity  or  for  conveni- 
ence." Counsel  for  appellant,  having  confin- 
ed his  exception  to  the  grounds  specified  by 
him,  has  waived  all  other  grounds.  Kahn  v. 
t-ucchesl,  65  Ark.  371,  46  S.  W.  729;  Stein  ▼. 
Ashby,  30  Ala.  363.  Having  already  deter- 
mined that  the  question  of  contributory 
negligence  of  the  plaintiff  in  going  out  on  the 
platform  was  properly  submitted  to  the  Jury, 
It  is  sufficient  here  to  say  that  appellant's 
epeclflc  objection  to  this  Instruction  Is  not 
tenable. 

The  Judgment  Is  affirmed. 


EOFF  V.  CITIZENS'  BANK  OF  HARRISON. 
(Supreme  Conrt  of  Arkansas.     Jnly  13,  1908.) 

Pbincipal  and  Aqbnt— AuxnoRiTT  OF  Agent 

—Sufficiency  of  Evidence. 

Evidence  examined,  and  held  sufficient  to 
support  a  finding  that  a  party  had  authority  to 
sign  defendant's  name  to  a  promissory  note. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dijr. 
vol.  40,  Principal  and  Agent,  §§  420^20.] 

Appeal  from  Boone  Chancery  Court ;  T.  H. 
Humphreys,  Chancellor. 
Action  by  J.  F.  Koff  against  the  Citizens' 
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Bank  of  Harrison  to  cancel  a  note  Defend- 
ant filed  a  cross-complaint  asking  Judgment 
on  the  note.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Pace  &  Pace,  for  appellant  Crump,  Mltcb- 
ell  &  Trlmfcle  (J.  W.  Story,  of  counsel),  for 
appellee. 

HILL,  C.  J.  On  the  4th  of  January,  1904, 
there  was  presented  to  the  Oltizens'  Bank  of 
Harrison  a  note  signed  by  Luther  Eoff,  D.  A 
Eofl:,  J.  F.  Eoff,  and  J.  W.  Ingram,  for  $1,- 
650,  which  was  accepted  by  It.  Various  pay- 
ments had  been  made  upon  said  note,  redu- 
cing It  to  about  one-half  of  its  face  when  this 
litigation  began  by  J.  F.  Eoff  filing  suit  to 
cancel  the  note,  and  the  bank  filing  a  cross- 
complaint  asking  Judgment  upon  it.  The  sole 
question  In  the  chancery  court  and  on  this 
appeal  Is  whether  D.  A.  Eoff  had  authority 
to  sign  the  name  of  J.  F.  Eoff  to  said  note. 

v.  A.  Eoff  was  sheriff  of  Boone  county  for 
eight  years,  and  then  went  into  the  business 
of  buying  and  selling  cattle  with  his  unde, 
J.  F.  Eoff,  and  continued  to  carry  on  the 
business  in  the  name  of  said  J.  F.  Eoff  for 
four  years.  In  1900  he  was  re-elected  sher- 
iff, and  when  he  again  went  into  office  be 
wound  up  his  partnership  with  J.  F.  Eoff. 
There  were  36  notes  In  the  Citizens'  Bank 
with  J.  F.  Eoff's  name  signed  upon  them. 
The  first  was  dated  the  5th  of  March,  1898, 
and  the  last  was  the  note  in  controversy. 
Upon  10  of  these  notes  appeared  the  names 
of  J.  F.  £]off  and  D.  A.  Eoff.  The  others  bore 
the  names  of  J.  F.  Eoff  and  other  members  of 
the  Eoff  family,  either  B.  B.  Eoff,  J.  T.  Eoff, 
li.  F.  Eoff,  Flem  Eoff,  or  J.  J.  Eoff,  and  in  some 
instances  some  other  parties  besides  members 
of  the  Eoff  family  were  also  upon  the  notes. 
They  ranged  in  amounts  from  $32  to  $1,550 — 
the  note  In  controversy.  The  next  largest  one 
was  for  $1,865.  The  largest  other  one  which 
D.  A.  Eoff  was  upon  was  for  $800,  dated  the 
6th  of  August,  1901.  The  last  one  before 
the  one  in  controversy  upon  which  D.  A. 
Eoff  appeared  with  J.  F.  Eoff  was  the  20th 
of  August,  1903,  for  $315. 

D.  A.  Eoff  testified,  in  the  Indian  Terri- 
tory, in  two  depositions.  In  the  first  one  be 
said :  That  he  had  signed  the  name  of  J.  F. 
Eoff  to  the  note  In  controversy  by  his  author- 
ity ;  that  he  had  for  years  signed  his  name, 
and  there  had  never  been  any  question  about 
bis  authority  to  do  so ;  and  that  he  frequent- 
ly signed  his  name  to  notes  in  the  Citizens' 
Bank  and  drew  checks  against  his  account 
there  with  his  knowledge  and  consent  He 
gave  a  second  deposition,  which  In  a  measure 
weakened  the  force  of  his  former  one ;  but  in 
this  he  said  he  signed  the  name  of  his  uncle, 
J.  F.  Eoff,  to  the  note  thinking  he  had  per- 
mission to  do  so,  but  that  he  could  not  say 
whether  he  bad  specific  permission  to  sign 
the  particular  note  in  controversy  or  not,  as 
he  did  not  remember  the  circumstances.  Mr. 
C.  M.  Greene,  president  of  the  bank,  testi- 
fied:   That  the  Eoffs  bad  done  business  wltb 


the  bank  since  it  started,  in  1898.  Several 
notes  were  presented -containing  the  name  of 
J.  F.  Eoff  which  had  been  signed  by  D.  A. 
Eoff,  and  Mr.  Oreene  spoke  to  J.  F.  Eoff 
about  it  who  said  that  that  was  all  right, 
that  both  D.  A  Eoff  and  bis  son  L.  F.  Eoff 
were  authorized  to  do  so,  and  probably  bis 
nephew,  B.  B.  Eoff,  was  likewise  authorized  to 
sign  his  name.  That  he  never  told  him  any- 
thing different  and  the  notes  continued  to 
come  there  signed,  some  by  D.  A.  Eoff,  and 
some  by  L.  F.  Eoff.  The  checks  and  notes 
were  not  signed  "by"  any  one,  but  these  dif- 
ferent members  of  the  family  merely  signed 
bis  name.  They  did  it  sometimes  when  be 
was  present  Frank  Oreene,  the  cashier  of 
the  bank,  testified  to  the  custom  of  the  dif- 
ferent members  of  the  Eoff  family  bringing 
in  notes  with  J.  F.  Eoff's  name  signed  there- 
to, which  the  bank  always  accepted,  and  all 
of  which,  except  the  note  in  controversy,  bad 
been  paid.  On  the  other  hand,  Mr.  J.  F.  Eofl 
testified:  That  he  did  not  sign  the  note  in 
controversy,  and  never  authorized  It  to  be 
signed  by  D.  A  Eoff.  The  only  authority  he 
ever  gave  D.  A  Eoff  to  sign  his  name  was 
when  tbey  were  partners,  and  then  only  for 
It  to  appear  that  it  was  done  by  him.  Ttiat 
the  only  note  of  which  be  bad  any  knowledge 
that  bis  name  was  signed  by  D.  A.  Eoff  after 
he  ceased  to  be  a  partner  with  him  was  the 
one  for  $800,  given  In  1901.  This  be  had  au- 
thorized. Some  of  the  other  notes  in  the 
bank  he  says  that  he  never  went  on.  He  ad- 
mits that  L.  F.  Eoff  had  authority  to  sign  his 
name  to  checks  and  notes.  He  denied  hav- 
ing a  conversation  with  Greene  In  which  he 
stated  that  D.  A.  Eoff  bad  authority. to  sign 
his  name,  and  be  denied  that  he  had  received 
a  message  through  any  one  telling  him  of 
notes  bearing  his  name  being  in  the  bank. 

This  is  the  state  of  tbe  testimony  regard- 
ing all  of  the  salient  facts.  The  chancellor 
found  In  favor  of  the  bank,  and  the  question 
Is  whether  his  finding  is  contrary  to  the  pre- 
ponderance of  the  testimony.  On  the  turn- 
ing point  of  the  case,  there  are  really  two 
witnesses  to  one:  Mr.  Greene  as  to  the  ad- 
mission of  J.  F.  Eoff's  authority  to  D.  A  Ek>fr 
to  sign  bis  name  several  years  prior  to  the 
note  in  controversy,  and  Mr.  D.  A  Eoff's  tes- 
timony that  be  bad  authority  to  sign  bis  un- 
cle's name  to  this  particular  note,  as  well  as 
general  authority  to  sign  bis  name  to  notes 
and  checks.  It  is  true  that  Mr.  D.  A  Eoff's 
testimony  is  weakened  by  the  second  deposi- 
tion, but  still  be  does  not  withdraw  the  for- 
mer statem^it  He  says  he  cannot  recollect 
the  circumstances,  but  says  that  he  thought 
he  had  authority  when  he  did  so.  There  Is 
no  explanation  given  of  the  preceding  deposi- 
tion, or  the  reason  why  bis  memory  had  so 
failed  between  tbe  two  depositions.  The  fact 
that  10  notes,  at  different  times,  bearing  tbe 
name  of  J.  F.  Eoff,  were  tendered  by  D.  A. 
Eoff  and  accepted  by  tbe  bank  where  both 
of  them  did  business,  and  In  due  time  paid 
by  D.  A  Eoff,  has  more  or  leBS  probative 
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r^ree  In  deciding  whether  the  note  In  con- 
troversy -was  signed  under  a  general  or  spe- 
'i-ial  authority,  or  -whettier  It  was  a  forgery. 
The  fact  that  his  son  and  other  members  of 
his  family  \rere  also  In  the  habit  of  signing 
his  name  to  checks  and  notes  may  have  little 
force  In  this  controversy,  but  still  It  shows  a 
coarse  of  conduct  not  Inconsistent  with  that 
testified  to  by  £>.  A.  Eoff  In  bis  first  deposi- 
tion. 

The  court  Is  satisfied  that  the  chancellor's 
nndlng  is  not  against  the  preponderance  of 
the  t^^tlmony,  and  the  judgment  Is  affirmed. 


GRIGCS    V.    SCHOOIi  DIST.  NO.  70,  RAN- 
DOUPH  COUNTY,  et  al. 

(SapTeme    Court    of  Arkansas.     July  6,   1008.) 

1.  SCHOOI.S    AND    School  Distbictb— Public 

SCHOOriB M*EACB£BS   —   CONTBACTS   OF    EU- 

PXOTilEJex. 

Under  Kirby's  Dig.  {  7615,  providing  that 
school  directors  ataall  hire  teachers  "and  shall 
make  with  such  teachers  a  written  contract," 
the  directors  are  not  anthorized  to  make  any  but 
written  contracts. 

[Ed.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43.   Schools  and  School  Districts,  t  296.] 

2.  EviDKKCK   —   Pabol  Evidence  Affecting 

WKtmVGS CONTBACTB  OF  EUFLOTUENT. 

Parol  evidence  cannot  be  introduced  to  show 
a  contract  between  school  directors  and  a  teach- 
er different  from  a  written  contract  authorized 
by  Kirby's  Dij;.  f  7615,  providing  that  school 
directors  shall  make  written  contracts  with 
teachera. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  20,  Efvidence,  S  1766.] 

3.  Saicb — AatBioTnTr. 

A  written  contract  with  a  teacher  specified 
'hat  the  teacher  was  engaged  to  teach  "for  a 
term  of  three  months  commencing  on  the  4th  day 
of  March,  1907,"  and  was  to  be  paid  "the  sum 
of  $40  for  each  school  month."  Held,  that  the 
contract  vtras  nnambigaons,  and  in  an  action  by 
liie  teacher  to  collect  bis  wages  evidence  of 
pri(^  propositions  or  contemporaneons  agree- 
oients  which  tended  to  vary  or  conflict  with  the 
written   contract  was  inadmissible. 

[EU.  Note. — For  cases  in  point,  see  Cent.  Dig. 
roL  20,  Evidence,  U  2030-2047.] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; J.  W.  Meeks,  Judge. 

Action  by  Jake  Griggs  against  school  dis- 
trict Ko.  70  of  Bandolidi  county  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.    Reversed  and  remanded  for  new  trial. 

Appellant  sued  appeUees  in  Justice  court 
for  breach  of  the  following  contract:  "Teach- 
er's Contract.  State  of  Arkansas,  County  of 
Randolph.  This  agreement  between  C.  H. 
Meridlth,  Samuel  Fluke  and  J.  H.  Hatfield, 
as  directors  of  school  district  No.  70,  In  the 
comity  of  Randolph  and  state  of  Arkansas, 
and  Jake  Griggs,  a  teacher  who  holds  license 
of  the  third  grade,  and  who  agrees  to  teach 
a  common  school  In  said  district.  Is  as  fol- 
lows- The  said  directors  agree  upon  their 
part  in  consideration  of  the  covenants  of 
said  teacher  hereinafter  contained,  to  employ 
the  said  Jake  Griggs  to  teach  a  common 
school  In  said  district  for  a  term  of  three 


months  commencing  on  the  fourth  day  of 
March,  1907,  and  to  pay  therefor  in  the  man- 
ner and  out  of  the  funds  provided  by  law  the 
sum  of  $40.00  for  each  school  month.  Said 
directors  fiurther  agree  that  all  the  steps  re- 
quired or  allowed  by  law  to  he  taken  by  snld 
district  and  its  officers  to  secure  the  pay- 
ment of  teacher's  wages  shall  be  so  bad  and 
taken  promptly,  and  the  requirements  of  the 
law,  in  favor  of  the  teacher,  complied  with 
by  said  district  The  teacher  on  his  part 
agrees  to  keep  said  school  open  six  hours  each 
school  day;  keep  carefully  the  register  re- 
quired by  law;  preserve  from  injury,  to  the 
uttermost  of  his  power,  the  district  proper- 
ty; give  said  school  his  entire  time  and  best 
efforts  during  school  hours;  use  his  utmost 
Influence  with  parents  to  secure  a  full  at- 
tendance of  scholars;  and  generally  to  com- 
ply writh  all  the  requirements  of  the  laws 
of  this  state  In  relation  to  teachers  to  the 
best  of  his  abUlty.  [Signed]  C.  H.  Merldlth, 
Samuel  Fluke,  J.  H.  Hatfield,  Directors. 
Jake  Griggs,  Teacher.  Place:  Merldlth  Dis- 
trict   Date:    March  4,  1907." 

Appellant  in  his  complaint  sets  up  the  con- 
tract: alleged  that  he  taught  one  month  for 
which  he  was  paid  by  appellees;  that  he  be- 
gan on  the  second  month,  taught  two  days, 
and  was  then  locked  out  by  appellees  and 
compelled  to  discontinue  the  school,  although 
he  was  at  all  times  ready  to  carry  out  the 
contract  on  his  part  and  continued  to  at- 
tend at  the  place  where  the  school  was  to  be 
taught  from  day  to  day  till  the  end  of  the 
term  of  three  months  in  order  to  perform  his 
duties  under  the  contract,  and  that  at  the 
end  of  the  three  months  he  demanded  of  ap- 
pellees $80  for  the  two  months'  salary  due 
him,  which  they  refused  to  pay.  Appellees 
filed  no  written  pleading,  but  their  contention 
In  both  the  Justice  and  circuit  courts,  as 
stated  by  them  In  their  brief,  was:  That  the 
contract  sued  on  was  not  the  contract  made 
with  the  appellant;  that  such  contract  did 
not  embrace  the  agreement  that  was  really 
made;  that  the  contract  under  which  the  ap- 
pellant was  to  teach  the  school  required  that 
he  should  teach  one  month,  or  until  the  chil- 
dren of  the  district  should  be  needed  In  the 
crops,  whichever  should  first  happen;  that 
they  had  paid  him  for  the  one  month,  and 
were  not  liable  further;  that  they  had  fully 
compiled  with  their  agreement  with  the  ap- 
pellant; and  that  he  had  no  legal  contract 
with  the  school  district.  The  appellant  ad- 
duced evidence  tending  to  support  the  al- 
legations of  his  complaint.  The  appellees  di- 
rectors admitted  that  they  had  each  signed 
the  contract  In  evidence,  that  appellant  had 
taught  one  month  under  it,  and  that  they 
had  accepted  his  services,  and  paid  him  for 
same,  and,  over  the  objection  of  appellant, 
they  were  then  permitted  to  show  "that  the 
real  agreement  was  that  the  appellant  was 
to  teach  one  month,  or  until  the  children 
were  needed  in  the  crops,  and  then  was  to 
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suspend  the  schopl  until  after  the  crops  were 
laid  by." 

The  court,  over  the  objection  of  appellant, 
declared  the  law  as  follows:  "Defendants 
aver  that  at  and  before  the  execution  of  the 
written  contract  there  was  a  parol  agreement 
between  plaintiff  and  defendants  that  be 
should  begin  his  school  at  the  time  set  out 
in  the  written  contract,  but  that  It  was  fur- 
ther agreed  that  at  the  end  of  one  month,  or 
when  the  patrons  needed  their  children  at 
home  to  assist  in  farm  work,  plaintiff  should 
take  a  vacation  till  July  1st  following,  all  of 
which  was  a  condition  attending  and  a  part 
of  said  written  contract,  and  it  la  a  duty  of 
defendants  to  establish  this  contention  by  a 
preponderance  of  the  testimony.  Should  you 
Hud  from  the  testimony  that  it  was  agreed 
between  the  parties  hereto,  at  or  before  the 
execution  of  the  written  contract,  that  plain- 
tift  should  take  a  vacation  when  the  children 
were  needed  at  home,  and  should  you  find 
that,  acting  under  this  agreement,  two  or  more 
of  the  directors  consulted  together  and  decid- 
ed that  under  said  agreement  school  should 
stop  temporarily  at  close  of  first  month,  and 
one  or  more  of  them  so  notified  plaintiff,  then 
you  should  find  for  defendants;  otherwise 
you  should  find  for  plaintiff."  The  appellant 
duly  saved  his  exceptions  to  the  court's  rul- 
ing. The  court  refused  to  give  the  follow- 
ing prayer  asked  by  appellant,  to  wit:  "Yon 
are  instructed  that  you  are  not  to  consider  in 
this  cause  any  of  the  oral  testimony  adduced 
in  regard  to  the  alleged  vacation  in  the  term 
of  school,  but  that  you  should  be  governed 
exclusively  by  the  written  contract  between 
the  parties  as  to  the  length  of  school  term 
and  all  other  matters  set  out  in  said  con- 
tract" These  rulings  are  sufficient  to  pre- 
sent the  theory  upon  which  the  cause  was 
tried.  The  verdict  was  in  favor  of  appellees, 
and  Judgment  was  entered  accordingly.  A 
motion  for  new  trial  presenting  the  assign- 
ments of  error  reserved  at  the  trial  was  over- 
ruled, and  this  appeal  was  taken. 

Henderson  &  Campbell,  for  appellant  Witt 
&  Schoonover,  for  appellees. 

WOOD,  J.  (after  stating  the  facta  as 
above).  The  law  did  not  authorize  any  but 
a  written  contract  to  be  made  with  appellant 
(section  7615,  Kirby's  Dig.),  and  the  written 
contract  in  evidence,  made  presumably  under 
the  above  section,  could  not  be  changed  or 
contradicted  by  parol  testimony.  Parol  evi- 
dence could  not  be  adduced  to  show  a  differ- 
ent contract  from  that  authorized  by  law. 
Section  7615,  supra.  The  contract  which  ap- 
pellant introduced,  and  upon  which  his  suit 
was  grounded,  was  unambiguous  as  to  the 
time  for  which  appellant  was  employed  and 
the  wages  to  be  paid  him.  Any  prior  propo- 
sitions or  contemporaneous  agreements  wliich 
tended  to  vary  or  conflict  with  the  written 
contract  the  court  should  have  excluded. 

The  court  erred  In  its  rulings,  both  in  the 


admission  of  testimony  and  the  declaration 
of  law.  The  appellant's  prayer  for  instruc- 
tion should  have  been  granted.  See  Barry- 
Wehmlller  Mach.  Co.  v.  Thompson,  83  Ark. 
287,  104  S.  W.  137;  Soudan  Planting  Ck).  v. 
Stephenson,  83  Ark.  171,  102  S.  W.  1114;  Ar- 
den  Lumber  Co.  v.  Henderson  Iron  Works 
Supply  Co.,  83  Ark.  240, 108  S.  W.  185;  John- 
son, Berger  &  Ca  v.  Hughes,  83  Ark.  105,  103 
S.  W.  184;  Lower  v.  Hickman,  80  Ark.  505, 
97  S.  W.  681;  Thomas  v.  Johnston,  78  Ark. 
674,  95  S.  W.  408 ;  Anderson  v.  Walnwright. 
67  Ark.  62,  53  S.  W.  666;  Rector  v.  Bemas- 
china,  64  Ark.  660,  44  S.  W.  222;  Jenkins  ▼. 
Shinn,  55  Ark.  352,  18  S.  W.  240;  Ritchie  v. 
Frazler,  60  Ark.  393,  8  a  W.  143.  Here  the 
contract  was  complete  in  itself,  and  there 
was  nothing  about  it  that  needed  to  be  ex- 
plained. 

The  Judgment*  Is  therefore  reversed,  and 
the  cause  is  remanded  for  a  new  trlaL 


MITCHELL  et  ai.  ▼.  MOORBw 
(Supreme  Court  of  Arkansas.     July  13,  1908.> 

SET-Ory  AWD  Cod NTEBCLAiM— Claims  Abis- 

INO  FBOU  Save  Tbansaction. 

Plaintiff  and  defendant,  tenants  in  common 
of  land  occupied  by  plaintiff  under  a  lease  from 
defendant,  providing  that  plaintiff  should  ke^p 
up  the  improvements  and  surrender  the  prem- 
ises at  the  end  of  the  term,  partitioned  the  land  ; 
plaintiff  by  a  collateral  contract  agreeing  to  pay 
defendant  $280,  as  the  estimated  difference  in 
value  of  their  shares,  and  it  being  stipulated  in 
the  partition  that  the  division  should  not  affect 
the  lease  contract  Beld,  in  an  action  for  the 
$280,  that  defendant  could  not  counterclaim  for 
damages  because  of  plaintiff's  leaving  the  prem- 
ises out  of  repair ;  Kirby's  Dig.  {  6099,  requir- 
ing a  counterclaim  to  be  a  cause  of  action  either 
arising  out  of  the  contract  or  transaction  set 
forth  m  the  complaint,  or  connected  with  the 
subject  of  the  action. 

[Ed.  Note.— For  cases  hi  point,  see  Cent  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  §?  49,  50.] 

Appeal  from  Faulkner  Chancery  Court; 
Jeremiah  Q.  Wallace,  Chancellor. 

Suit  by  H.  O.  Moore  against  Davie  B.  Mit- 
chell and  others.  Decree  for  plaintiff.  De- 
fendants appeal.    Affirmed. 

Chas.  C.  Reld,  for  appellants.  O.  W.  Bruce 
and  J.  O.  Llle,  for  appellee. 

MoCULLOCH,  J.  Appellant  and  appel- 
lee were  owners,  as  tenants  In  common,  of 
certain  lands  In  Faulkner  county,  and  divided 
them,  executing  deeds  to  each  other.  By  a 
collateral  written  contract  appellant  agreed 
to  pay  appellee  the  sum  of  $280  as  the  es- 
timated difference  in  valuation  between  the 
two  shares.  At  the  time  of  the  division  there 
was  an  unexpired  contract  between  the  par- 
ties, whereby  appellee  leased  the  lands  from 
appellant  and  agreed  to  pay  a  certain  amount 
of  annual  rent  and  to  keep  up  all  the  im- 
provements on  the  farm  and  surrender  It 
at  the  expiration  of  the  term  In  good  repair 
and  in  good  state  of  cultivation.  In  the  par- 
tition it  was  stipulated  that  the  dlvisloii. 
should  not  cancel  or  affect  the  lease  contract. 
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m-ept  as  to  payment  of  taxes.  After  tlie 
ei;>iration  of  the  term  of  lease  appellee  com- 
wnwd  thl8  suit  In  equity  to  recover  said 
sun  of  $280  and  to  .enforce  a  vendor's  lien 
oil  the  lands  which  fell  to  appellant  in  the 
pjititioiL  Appellant  filed  an  answer  and 
^'•cnterclaim  alleging:  That  appellee  had 
Uiled  to  maintain  the  improvements,  as 
iptei  in  said  lease  contract,  on  the  lands 
<tldi  fell  to  her  In  the  partition ;  that  when 
tte  premlBes  were  surrendered  to  her  the 
issprorements  bad  deteriorated  until  they 
were  worthless,  and  the  place  was  not  ten- 
utable,  and  that,  In  order  to  put  the  place 
Ie  repair,  as  provided  In  the  contract,  she 
was  compelled  to  expend  sums  of  money  in 
fic«$s  of  $280.  She  claimed  damages  In 
tkit  mm  on  account  of  appellee's  alleged 
i>"nperfonnance  of  the  contract  The  court 
timalned  a  demurrer  to  the  answer  and 
otonterclalm,  and,  upon  appellant's  failure 
to  plead  further,  rendered  a  decree  against 
tier  for  the  amount  of  the  debt  sued  for. 
Slie  appeals  to  this  court 

Tbe  statute  provides  that  a  defendant  may 
Kt  forth  in  his  answer  as  many  grounds  of 
d^eose,  counterclaim,  and  set-off  as  he  shall 
tiTe.  Klrby's  Dig.  {  6098.  The  counter- 
tiiiD  Is  defined  by  the  statute  to  be  "a  cause 
of  action  in  favor  of  tbe  defendants,  or  some 
of  tbem,  against  tbe  plaintiffs,  or  some  of 
tlmi,  arising  oat  of  the  contract  or  trans- 
irtions  set  forth  In  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action."  Kir- 
W»  Dig.  I  6099.  There  la  no  relation  be- 
tweeo  the  two  causes  of  action  set  forth  in 
tlie  complaint  and  In  the  counterclaim.  The 
<!wiiterclaim  does  not  arise  out  of  the  con- 
tract or  transaction  set  forth  in  the  com- 
plaint, nor  is  it  connected  with  the  subject 
of  tlie  action.  Hays  v.  McLaln,  66  Ark.  400, 
M  S.  W.  1006;  Barry- Wehmlller  Ck).  v. 
Tiompson,  83  Ark.  283,  104  S.  W.  137 ;  Dan- 
:e:  T.  Gordy,  84  Ai*.  218,  105  8.  W.  256.  The 
only  connection  between  the  two  causes  of 
•ction  Is  that  they  each  grew  out  of  transac- 
tions caoceming  the  same  tract  of  land.  This 
is  not  sufficient  connection  to  make  one  the 
proper  anbject  of  coonterclalm  In  an  action  to 
■worer,  on  the  other. 

Affirmed. 


PMTBD  STATES  v.  FLINT  LUMBER  GO. 

(^ipreme  Court  of  Arkansas.     July  6,   1908.) 

1.  Pdbuo  Lands— Tbesfass—Odttino  Tm- 
ub-Dakaobs. 

As  employ^  of  a  Inmber  company  and  tbe 
"^Pur  formed  a  scheme,  whereby  be  should 
ttte  on  government  land  for  the  ostensible  pur- 
Wf.  of  acquiring  title  as  a  homesteader,  but  in 
■ttlc^  to  denude  tbe  land  of  its  timber  for  the 
™rat  of  tbe  CMnpany.  The  company  furnished 
™  money  for  making  the  homestead  entry,  and 
w  employ^  abandoned  the  land  as  soon  as  it 
*»  stripped  of  tbe  timber.  Held,  that  the  com- 
Wny  was  liable  to  the  government  for  the  full 
^1!  of  the  lumber  received,  and  not  only  for 
ft  wine  of  the  lumber  in  tbe  trees,  since  its 
*«4«ct  was  wUlful. 


2.  IWBOLVBNOT— Claims— Priohities—CSlaims 
IK  Favob  of  United  States. 

Under  Rev.  St  U.  S.  I  3466,  3467  (U.  S. 
Comp.  St.  1901,  p.  2314).  providing  that  debts 
due  to  the  United  States  from  an  insolvent  shall 
be  first  satisfied,  etc.,  the  claim  of  the  United 
States  against  an  insolvent  based  on  the  insol- 
vent trespassing  on  government  land  and  cutting 
and  removing  the  timber  thereon,  is  prior  to  oth- 
er claims  against  the  insolvent 

Appeal  from  Tell  Chancery  Court;  Jere- 
miah O.  Wallace,  Chancellor. 

Suit  by  J.  W.  Eldridge  against  tbe  Flint 
Lumber  Company  to  wind  up  its  affairs  on 
account  of  its  insolvency.  In  which  the  Unit- 
ed States  of  America  Intervened.  From  a  de- 
cree granting  Insufficient  relief  to  the  inter- 
vener, it  appeals.    Reversed  and  remanded. 

Proceedings  were  instituted  In  the  Tell 
chancery  court  for  the  Danville  district  by 
J.  W.  Eldridge  against  the  Flint  Lumber 
Company  to  wind  up  its  affairs  on  account  of 
its  insolvency,  and  W.  J.  Kelley  was  appoint- 
ed receiver.  Afterwards,  on  the  6th  day  of 
August  1906,  appellant  was  allowed  to  Inter- 
vene in  the  suit.  The  Intervention  alleges: 
That  the  S.  W.  %  of  section  30,  township 
6  N.,  R.  22  W.,  on  and  prior  to  the  10th  day 
ot  June,  1902,  were  vacant  lands  of  the 
United  States  and  subject  to  homestead  en- 
try at  the  land  office  of  the  United  States  at 
Dardanelle,  Ark.;  that  on  said  day,  one 
George  Oamey,  at  the  Instance  and  request  of 
said  Flint  Lumber  Company,  with  the  intent 
of  defrauding  the  United  States  out  of  tbe 
pine  timber  growing  upon  said  lands,  duly 
filed  as  required  by  law,  his  application,  un- 
der section  2289  of  the  Revimd  Statutes  of 
tbe  United  States  (U.  S.  Comp.  St  1901,  p. 
1388),  to  enter  said  lands;  that  said  George 
Gamey  and  said  lumber  company.  In  violation 
of  the  laws  of  the  United  States  regulatinj; 
homestead  entries,  cut  and  removed  from 
said  lands  850,000  feet  of  pine  logs,  which 
were  cut  into  lumber  by  the  said  Inmber  com- 
pany ;  and  that  the  lumber  was  sold  and  tbe 
proceeds  appropriated  to  the  use  and  benefit 
of  the  said  lumber  company.  The  lumber 
company  filed  Its  answer,  which,  in  substance, 
was  a  general  denial  of  the  allegations  of  the 
intervention. 

The  facts  are  as  follows:  Dalley  B.  Hen- 
son  testified:  That  he  was  acquainted  with 
John  W.  Eldridge,  Harry  B.  Daniels,  J.  W. 
Whitehead,  and  George  .  Gamey ;  that  he 
heard  both  ESdrldge  and  Daniels  speak  of 
getting  timber  from  Gamey;  and  that  he 
heard  Daniels  say  that  the  Flint  Lumber 
Company  had  furnished  Gamey  the  money 
with  which  to  make  his  homestead  entry  with 
a  contract  or  understanding  that  the  lumber 
company  was  to  get  the  timber  off  of  the 
land.  J.  M.  Hall  testified:  That  be  was  ac- 
quainted with  tbe  persons  mentioned  by  the 
witness  Henson ;  that  he  heard  Whitehead 
say  that  the  Flint  Lumber  Company  had  fur- 
nished Gamey  the  money  to  make  his  home- 
stead entry;  that  it  was  his  understanding 
from   Whitehead  that  the  lumber  company 
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bad  bought  the  timber,  and  It  had  it  cat  and 
hauled  to  the  mill;  that,  while  the  timber 
was  being  cut,  be  understood  from  Uamey 
that  he  stayed  on  the  land,  and  he  worked  at 
the  mill  of  the  lumber  company;  that  Gam- 
ey  also  told  bim  that  the  lumber  company 
furnished  him  the  money  to  make  the  home- 
stead entry;  and  that  the  lumber  company 
bought  the  timber  on  the  land  and  had  It  cut 
and  taken  to  its  mill.  A.  R.  Stafford  testi- 
fied: That  he  knew  all  the  above-named 
persons ;  that  he  lived  on  the  adjoining  tract 
to  the  Gamey  homestead;  that  a  short  time 
after  Gamey  made  his  homestead  entry  he 
moved  in  a  small  house  that  Majors,  who 
formerly  homesteaded  the  land,  had  built; 
that  all  the  merchantable  timber  was  cut  off 
of  the  land;  that,  as  soon  as  the  timber  was 
cut  and  removed  from  the  land,  Gamey  left 
and  has  never  returned;  that  Gamey  had 
two  pieces  of  ground  fenced,  where  he  had 
some  truck  patches ;  and  tliat  he  Judged  they 
contained  five  or  six  acres.  J.  A.  Caldwell 
testified:  That  he  was  acquainted  with  all 
the  alK>ve-named  persons  and  worked  at  the 
mill  during  the  time  the  logs  were  cut  and 
removed  from  the  Gamey  homestead;  that 
he  thinks  Gamey  and  his  brother  cut  the  tim- 
ber, and  Oamey's  brother.  Levy  Bryant,  and 
Marlon  Crowder  hauled  the  logs  to  the  mill; 
and  that  he  understood  that  Gamey's  brother, 
Crowder,  and  Bryant  were  at  the  time  work- 
ing for  the  Flint  Lumber  Company.  E.  E. 
Weir  testified :  That  he  knew  all  the  parties 
above  named ;  that  he  was  manager  of  the 
Flint  Lumber  Company ;  that  he  never  heard 
Eldrldge  say  anything  about  the  tlml)er  from 
the  Gamey  homestead ;  that  Eldrldge  sold 
out  his  stock  before  much  of  the  tlml)er  was 
taken  from  it;  that  after  the  Flint  Lumber 
Company  purchased  the  mill,  both  Daniel  and 
Whitehead  looked  over  the  timber  they  own- 
ed, and  also  other  timber  In  the  vicinity  of 
the  mill  that  they  expected  to  saw ;  and  that 
In  doing  this,  they  looked  over  the  timber  on 
the  Gamey  homestead.  Whitehead  was  the 
president  of  the  Flint  Lumber  Company. 
The  testimony,  also,  shows:  That  225,000 
feet  of  pine  logs  were  cut  and  removed  from 
the  said  land  to  the  mill  of  the  Flint  Lumber 
Company;  that  it  sawed  the  logs  into  lum- 
ber; that  the  value  of  the  logs  in  the  tree 
was  $1  per  1,000 ;  that  it  cost  |1.75  per  1,000 
to  haul  the  logs  to  the  mill  of  the  said  com- 
pany; and  that  the  market  value  of  lumber 
at  the  time  the  timber  was  taken  was  $7 
per  1,000.  This  was  all  the  evidence.  The 
court  rendered  a  decree  In  favor  of  the  inter- 
vener for  the  sum  of  $225,  the  value  of  the 
logs  in  the  tree,  with  interest  thereon  at  the 
rate  of  6  per  cent  from  the  1st  day  of  Janu- 
ary, 1903,  and  found  that  it  had  priority  over 
any  other  claim  allowed  in  the  case.  The 
intervener  has  appealed. 

Jas.  K.  Barnes  and  L.  W.  Gregg,  for  the 
United  States.  Priddy  &  Chambers,  for  ap- 
pellee. 


HART,  3.  (after  stating  the  facts  as  al>ove). 
The  amount  of  the  liability  In  this  case  de- 
pends upon  the  fact  of  whether  or  not  George 
Gamey  and  the  Flint  L}imber  Company  were 
willful  trespassers  acting  in  bad  faith,  and 
for  that  reason  onght  to  suffer  some  pvinlsb- 
ment  tor  their  dq)redations.  Central  Goal  & 
Coke  Co.  V.  John  Henry  Shoe  Co.,  69  Ark. 
302,  63  S.  W.  49.  In  the  cases  of  Pine  River 
Logging  &  Improvement  Co.  v.  United  States, 
186  U.  S.  279,  22  Sup.  Ct  920,  46  L.  Ed.  11&4, 
and  of  the  Woodenware  Company  v.  United 
States,  106  U.  S.  432,  1  Sup.  Ct.  398,  27  L. 
Ed.  230,  the  rule  is  thus  stated:  The  court 
held  that  where  the  trespass  Is  the  result  of 
Inadvertence  or  mistake,  and  the  wrong  was 
not  intentional,  the  value  of  the  property 
when  first  taken  must  govern,  and  that,  upon 
the  other  hand,  if  the  trespass  be  willfully 
committed,  the  trespasser  is  liable  for  tlie 
full  value  of  the  property.  This  rule  was  ap- 
proved and  followed  In  the  case  of  United 
States  v.  St.  Anthony  Railroad  Co.,  102  U. 
S.  524,  24  Sup.  Ct  333,  48  L.  Ed.  548;  the 
court  saying  that,  under  the  facts  of  that 
case,  the  defendants,  although  they  did  not 
act  under  a  mistake,  meaning  that  the  facts 
touching  the  status  of  the  timber  were  known 
to  them,  yet  that  what  was  done  was  In  the 
belief  that  the  cutting  was  legal,  after  hav- 
ing taken  the  adyice  of  counsel  on  the  ques- 
tion. 

In  the  present  case  there  is  no  attempt  to 
Justify  the  acts  done.  None  of  the  persons 
wlw  were  guilty  of  the  trespass  were  wit- 
nesses in  the  case.  No  excuse  is  given,  or  at- 
tempted to  be  given,  for  not  taking  their  tes- 
timony. A  careful  consideration  of  the  testi- 
mony Impels  us  to  the  conclusion  that  a  dear 
preponderance  of  the  evidence  shows  that  tbe 
homesteader  and  the  luml>er  company  de- 
liberately formed  a  design  to  enter  the  lands 
ostensibly  for  homestead  purposes,  but  in 
reality  for  the  purpose  of  denuding  the  land 
of  its  timber  for  the  benefit  of  tbe  Flint  Lum- 
ber Company,  and  that  such  design  was  car- 
ried out  The  lumt>er  company  furnished  tbe 
money  for  making  the  homestead  entry.  On- 
ly two  little  patches  comprising  five  or  six 
acres  were  cleared,  and  this  was  only  culti- 
vated for  one  season.  No  other  permanent 
improvements  were  made.  There  was  a  small 
box  house  already  on  the  land.  It  was  mov- 
ed to  the  point  nearest  the  mill  site  of  the 
lumber  company.  Gamey  abandoned  the 
land  as  soon  as  It  was  stripped  of  the  timl>er. 
He  was  in  the  empiosrment  of  the  lumber 
company  during  the  whole  time  be  resided 
upon  the  land.  All  the  facts  and  circum- 
stances adduced  In  evidence  show  a  concerted 
plan  between  blm  and  the  lumber  company 
to  get  possession  of  the  timl>er  and  the  lands 
by  a  pretended  entry  of  Gamey  for  home- 
stead purposes. 

The  decree  of  the  chancellor  was  correct  in 
so  far  as  it  holds  that  the  claim  of  the  in- 
tervener was  prior  to  the  other  claims  al- 
lowed.   Sections  3466,  3467,  Rev.  St  U.  S.  (U. 
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S.  Comp.  St.  1901.  p.  2314) ;  United  States  v. 
Barnes  (C.  C.)  31  Fed.  705;  Field  et  al.  v. 
United  States,  9  Pet  (U.  S.)  182,  9  L.  Ed.  94; 
In  re  Vetterlein   (D.  C.)  44  Fed.  57. 

Reversed  and  remanded,  with  directions  to 
enter  a  decree  In  accordance  with  this  opin- 
ion. 


KEMPNHSl,  Mayor,  et  al.  t.  BROTLES 
et  al. 

(Supreme  Court  of  Arkansas.    July  13,  1908.) 

APPEAX.      A.HD      E2BBOB— RECOBDB— AB8TRA0T»— 

StrrriciKKCT'    of-  Comfliarce  with  Coubt 

RllXES. 

An  abstract  ot  evidence  stated  that  appel- 
lant had  Blko^trn  certain  matters  ^  55  witnesses, 
'dcsisnatiny  some  of  them  by  official  title,  and 
others  by  occupations,  etc.,  in  a  general  way : 
bat  it  'was  a  mere  statement  of  what  counsel 
concaved  was  sbo'wn  by  the  evidence,  and  that 
principally  in  tbe  form  of  conclusions,  which 
eridently  did  not  s^ree  with  the  court's  CMi- 
closionB.  rrbe  abstract  did  not  purport  to  set 
cot  the  substance  of  the  testimony  of  more  than 
one  of  the  -witnesses.  No  page  of  the  abstract 
'Ras  referred  to  so  that  the  testimony  of  the  re- 
fpecdve  witnesses  designated  might  he  turned  to 
by  tbe  judges.  Held,  that  it  was  the  duty  of 
counsel  to  sbovr  in  the  abstract  that  the  trial 
court  was  in  error,  by  a  succinct  statement  of 
tie  facts  as  shown  by  the  evidence,  rather  than 
hy  his  o-wn  opinion  of  what  was  shown,  and,  as 
it  did  not  relieve  the  judges  of  tbe  time  and 
labor  of  exploring;  the  transcript  to  ascertain 
tb»  facts,  tbe  judgment  should  oe  affirmed  for 
failure  to  comply   with  rule  9. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TO].  3,  Appeal  and  £h-ror,  §{  2618,  2787.] 

Api>eal  from  Benton  Chancery  Conrt;  Jas. 
F.  Bead.  Special  Chancellor. 

Injunction  by  S.  Broyles  and  others  against 
L.  P.  Kempner,  mayor  of  the  city  of  Slloam 
Springs,  and  others.  From  a  decree  for 
piaintifis,  defendants  appeal.    Affirmed. 

This  emit  -was  brought  by  appellees  In  the 
Barton  cbancery  conrt  against  appellants  to 
restrain    them    from    obstructing   a    certain 
street  In  the  city  of  Slloam  Springs,  by  "erect- 
ile matntalntng,  and  continuing  to  maintain 
an  alleged  eight-foot  cement  sidewalk  in  the 
center  of  the  street"    Appellees  allege:    That 
tbey  are  abutting  owners;   that  the  sidewalk 
as  constructed  and  maintained  Is  an  Irrepara- 
ble hindrance   and  damiage  to  the  property 
of  tbe  appellees;    that  it  is  withont  author- 
ity of  law,  and  in  violation  of  the  ordinance 
of  tbe  city   of  Slloam  Springs;   that  by  the 
maintenance  of  the  sidewalk  as  alleged  the 
convenient   use  of  appellees'  property  Is  ma- 
terially impaired,  and  the  market  value  de- 
precated.     Appellees  prayed  that  appellants 
be  restrained  from  completing  and  maintain- 
ing the  sidewalk  in  the  center  of  the  street, 
and  prayed  for  an  order  to  have  same  re- 
moved to  the  east  side  and  placed  as  provided 
by    the    ordinance    of    the    city    of    Siloam 
Springs.     Separate  answers  were  filed  by  the 
city  and  other  appellants  who  were  made  par- 
ties defendant  to  the  snit  in  which,  among 
other  things,  the  appellants  denied  that  ap- 
pcUccB  were  abutting  owners,  denied  that  the 


sidewalk  was  constructed  and  maintained 
without  authority  of  law,  and  In  violation  of 
tbe  ordinances  of  the  city,  denied  that  It  was 
an  obstruction  to  any  part  of  the  public  street 
denied  that  appellees  bad  any  special  interest 
In  the  matter,  and  that  their  property  or  any 
other  property  has  been  Impaired,  or  Its  value 
depreciated.  On  tbe  other  hand,  it  Is  alleged 
that  the  pavement  Is  a  public  necessity,  and 
was  constructed  at  the  request  of  a  large  num- 
ber of  tbe  property  owners  who  had  no  safe  way 
of  traveling  the  street  from  the  sontbwestern 
part  of  tbe  city  down  to  the  business  section. 
It  Is  alleged  that  tbe  street,  by  the  laying  of 
this  pavement,  Is  more  accessible  to  teams  as 
well  as  foot  passengers,  and  that  it  was  cal- 
culated for  the  travel  of  wagons  as  well  as 
foot  passengers.  It  is  not  denied  that  the 
sidewalk  was  laid  and  being  laid  In  the  cen- 
ter of  the  street,  but  it  was  alleged  that  the 
eight-foot  sidewalk  or  pavement  as  construct- 
ed, and  to  be  constructed,  was  on  a  level  with 
the  grade  of  tbe  street  for  the  general  good, 
etc.  The  decree  recites  that  the  cause  came 
on  to  be  beard  upon  the  complaint,  tbe  an- 
swers, the  depositions,  and  exhibits,  "and  the 
court  finds  tbe  sidewalk  so  laid  to  be  a  nuis- 
ance, and  orders  tbe  removal  of  tbe  pave- 
ment already  constructed  and  enjoins  Its  fur- 
ther construction." 

Tom  Williams,  for  appellants.  R.  F. 
Forrest  and  Walker  &  Walker,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  We  are  confronted  In  limine  with 
tbe  question  raised  by  appellees  as  to  wheth- 
er tbe  judgment  should  be  affirmed  by  a  fail- 
ure to  comply  with  rule  9  of  this  court  It 
can '  readily  be  seen  from  so  much  of  tbe 
pleadings  as  we  have  set  forth  that  the  Issues 
Involved  were  mainly  of  fact  The  court 
found  that  the  pavement,  as  already  con- 
structed, and  as  contemplated,  and  in  process 
of  construction  "was  a  nuisance."  It  is  Im- 
possible for  this  court  to  determine  whether 
the  court  erred  In  this  finding  without  a  com- 
plete abstract  of  the  evidence,  or  the  facts 
opon  which  the  finding  was  based.  The  ap- 
pellants abstract  the  evidence  as  follows: 
"Appellant  has  shown  by  55  witnesses  that 
the  pavement  as  laid  does  not  obstruct  the 
street  for  the  free  use  of  foot  passengers, 
teams,  and  vehicles  of  all  kinds  or  any  part 
thereof;  the  witnesses  being  competent  to 
testify,  showing  a  fuli  knowledge  of  that  of 
which  they  speak.  They  Include  the  mayor 
of  the  city,  street  commissioner,  the  city  mar- 
shal, road  overseer  of  tbe  township,  chief  of 
the  fire  department  draymen,  liverymen, 
teamsters,  and  all  of  the  property  owners 
living  In  the  vicinity  of  tbe  street  In  contro- 
versy, save  the  two  plaintiffs,  and  tbe  testi- 
mony of  all  these  witnesses  shows,  withont 
exception:  That  the  pavement  Is  not  an  ob- 
struction, and  it  does  not  damage  any  person 
or  proi)erty;  that  It  is  a  necessary  Improve- 
ment ;  that  the  hUl  upon  which  the  pavement 
Is  laid  Is  much  more  convenient  for  the  safe 
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travel  of  foot  passengers,  buggies,  and  wag- 
ons, loaded  teams,  and  fire  department  than 
It  could  possibly  have  been  made  without  the 
construction  of  the  pavement ;  that  the  street 
Is  so  situated  and  the  lay  of  the  ground  in 
that  part  of  the  city  Is  such  as  to  make  it 
absolutely  necessary  that  It  be  retained  to  the 
safety  and  convailenee  of  the  general  public." 

We  call  special  attention  to  the  evidence  of 
C!onnelly  Harrington,  chief  of  the  fire  depart- 
ment, who  states  that  he  has  been  chief  of 
the  flre  department  ever  since  the  water- 
works were  put  in,  and  that  it  is  a  part  of 
his  duties  to  make  a  study  of  the  proper 
means  and  ways  to  quickly  go  to  any  part  of 
the  city  in  case  of  flre,  with  the  flre  wagon, 
and  that  the  pavement  upon  this  hill  is  per- 
fectly safe  to  travel  over  with  wheeled  vehi- 
cles of  all  kinds,  going  either  up  or  down  and 
to  take  the  flre  department  over,  and  that 
the  pavement  is  not  an  obstruction  to  travel 
of  any  kind  upon  that  hill.  We  also  call  at- 
tention to  the  evidence  of  O.  R.  Stout,  street 
commissioner  of  Slloam  Springs,  whose  testi- 
mony is  practically  the  same,  also,  N.  C. 
Moore,  road  overseer,  Dr.  J.  T.  Ol^g,  Dr.  H. 
H.  Canfleld,  drayman  L.  D.  Leflar,  J.  E.  War- 
nick,  B.  D.  Beshear,  R.  J.  Allen,  Fted  Bar- 
tell,  3.  EL  Porter,  city  marshal,  and  Mrs. 
Jennie  Sparks,  the  testimony  of  which  is  com- 
plete, and  shows  that  there  is  no  obstruction, 
and  that  there  is  no  damage  to  any  property, 
and  their  testimony  is  fully  corroborated  by 
the  testimony  of  the  remainder  of  the  wit- 
nesses. This  abstract  only  purports  to  set 
out  what  one  witness  states,  to  wit:  "That 
the  pavement  upon  this  hill  is  perfectly  safe 
to  travel  over  with  wheeled  vehicles  of  all 
kinds,  going  either  up  or  down,  and  to  take 
the  fire  department  over,  and  that  the  pave- 
ment is  not  an  obstruction  to  travel  of  any 
kind  upon  that  hlU."  This  testimony  is 
rather  the  conclusion  of  the  witness,  than  a 
statement  of  the  facts  upon  which  the  conclu- 
sion was  reached.  It  does  not  describe  how 
the  sidewalk  was  constructed,  give  dimen- 
sions, locaticm,  etc.  The  residue  of  the  ab- 
stract is  the  mere  opinion  of  counsel  as  to 
what  the  evidence  shows,  without  giving  an 
abstract  of  any  facts  testified  to  by  the  wit- 
nesses, by  which  we  may  determine  whether 
or  not  the  conduslon  of  counsel  is  correct. 
No  page  of  the  abstract  is  referred  to  where 
the  judges  may  readily  turn  to  the  testimony 
of  the  witnesses  designated. 

The  conclusion  of  the  court  below  on  the 
facts  differs  from  the  conclusion  of  counsel 
here,  and  it  Is  the  counsel's  duty  in  the  ab- 
stract of  the  facts  to  show  that  the  court  was 
in  error,  by  a  succinct  statement  of  the  facts 
themselves,  rather  than  by  his  opinion  of 
what  the  facts  show.  This  abstract  does  not 
relieve  the  judges  of  the  time  and  labor  of 
exploring  the  transcript  of  the  record  in  or- 
der to  ascertain  the  facts.  We  have  decided, 
In  many  recent  cases,  under  rule  9,  that  we 
would  not  do  that.  Carpenter  v.  Hammer,  75 
Ark.  347,  87  S.  W.  646;    Kock  v.  Klmberllng, 


66  Ark.  647,  18  S.  W.  1040;  Ruble  v.  Helm, 
57  Ark.  304,  21  S.  W.  470;  Bosewater  v. 
Schwab  O.  Co.,  68  Ark.  448,  25  S.  W.  73; 
Savage  v.  Llchlyter,  59  Ark.  1,  26  S.  W.  12; 
Neal  V.  Brandon,  74  Ark.  320,  86  S.  W.  776; 
Shorter  University  v.  Franklin,  75  Ark.  571, 
88  S.  W.  587,  974;  St  Tm,  etc..  R.  R.  Ck).  v. 
Boyles,  78  Ark.  377,  95  S.  W.  783;  St.  T.., 
I.  M.  &  S.  Ry.  Co.  V.  Evans,  80  Ark.  23,  96 
S.  W.  616;  Jonesboro,  Lake  City  &  Eastern 
R.  R.  Co.  V.  Chicago  Portrait  Co.,  81  Ark. 
827,  99  S.  W.  76;  Stewart  v.  Bobo,  81  Ark. 
66,  98  S.  W.  682;  O'Neal  v.  Parker,  83  Ark. 
133,  103  S.  W.  166 ;  Wallace  v.  St.  L.,  I.  M. 
&  S.  Ry.  Co.,  83  Ark.  359,  103  8.  W.  747. 

The  abstract  of  appellants  in  the  particular 
indicated  Is  fatally  defective. 

The  judgment  must  therefore  be  a£9rmed 
for  a  failure  to  comply  with  rule  9. 


BONNBTTB  v.  ST.  LOUIS,  1.  M.  &  S.  RY. 
CO. 

(Supreme  Court  of  Arkansas.  July  18,  1008.) 
Principal  awd  Aoeht— Authobitt  of  Agent. 
Where  a  stranger  was  struck  by  a  train, 
and  r^uired  immediate  medical  attention,  and 
the  principal  office  of  the  railroad  was  many 
miles  distant,  the  conductor  in  charge  of  the 
train  had  implied  authority  to  do  what  might  be 
necessary  to  lessen  the  damages  in  the  event  it 
should  be  subsequently  ascertained  that  the  rail- 
road was  liable,  and  could  bind  the  company 
by  employing  a  surgeon  to  treat  the  stranger, 
but  he  could  not  bind  the  company  for  the  sur- 
geon's contract  with  others. 

SE!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  40,  Principal  and  Agent,  {  276.] 

Appeal  from  Circuit  Court,  Drew  County; 
H.  W.  Weils,  Judge. 

Action  by  J.  V.  Bonnette  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  of  dispilssal 
after  sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.    Reversed  and  remanded. 

The  appellant  sued  the  appellee,  alleging 
in  his  complaint:  "That  on  or  about  the  16tb 
day  of  January,  1907,  the  said  defendant,  the 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company,  by  its  employes  c^erating  and 
running  a  locomotive  engine  or  train  of  cars 
over  its  railroad  track  through  Montrose,  a 
station  of  said  line  of  its  railroad,  then  and 
there  ran  or  backed  said  locomotive,  engine, 
or  train  of  cars  against  and  over  one  Fred 
Ross,  a  stranger,  and  th«i  and  there,  and 
thereby,  seriously  or  fatally  injured  him  by 
then  and  there  crushing,  under  its  wheels, 
both  thigh  bones,  etc.;  that  the  injury  oc- 
curred in  the  nighttime,  and  that  it  was  of  a 
character  so  serious  and  that  the  emergency 
was  so  great  as  to  require  immediate  sur- 
gical or  medical  attention;  that  the  neces- 
sity and  emergency  of  the  occasion  authorized 
the  conductor  to  contract  for  medical  serv- 
ices; that  the  said  station  of  Montrose  ia 
many  miles  distant  from  the  principal  ofilces 
of  the  defendant  and  from  the  residences  of 
its  principal  officers,  and  that  the  conductor 
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li  diarge  of  said  train,  and  as  the  agent  of 
tte  defendant,  employed  tbe  plaintiff,  who  as 
tforesaid  was  a  resident  surgeon  at  said 
stadon.  to  render  professional  services  to  the 
laid  Boss,  and  that  he,  in  accordance  with 
saM  request  and  employment,  rendered  the 
aid  Ross  surgical  aid  and  attention;  that 
piimtlff,  assisted  by  Dr.  W.  H.  Sblpman,  act- 
ing at  the  request  and  under  the  employment 
ai  raid  conductor,  took  charge  of  said  patient, 
Bms:  that  it  became  and  was  necessary  to 
impntate  both  thighs;  that  the  plaintiff,  as- 
tstei.  by  Dr.  W.  B.  Shlpman,  performed  said 
cpmtlons  or  ampntations ;  that  services  so 
rndeted,  and  money  expended  for  unskilled 
tetwr,  medicine,  etc.,  were  of  the  value  of 
$124X0;  that  said  conductor  was  the  highest 
rtiirHentatlTe  of  the  defendant  and  superior 
ee«T  present  when  the  accident  or  injury 
o(>.-iiired,  and  when  said  employment  was 
zaie;  that  the  defendant  refused  and  still 
Kfaaea  to  pay  said  claim  notwithstanding 
repeated  demands  have  been  made  therefor, 
Tberefore  plaintiff  prays  Judgment,"  etc. 
Tbe  appellee  demurred  as  follows:  "Comes 
in  defendant,  the  St.  Louis,  Iron  Mountain 
k  Sostbem  Railway  Company,  by  its  attor- 
tff,  E  A.  Bolton,  and  demurs  to  the  com- 
plaiDt  herein,  and  for  cause  states  that  said 
mmplalnt  falls  to  state  facts  sufficient  to  con- 
fdtnte  a  cause  of  action  against  tbe  defend- 
!iit  herein ;  that  said  complaint  falls  to  state 
tia;  tbe  conductor  of  freight  train  156  had 
lay  authority  to  contract  for  the  services  al- 
>!Pd  to  hare  been  contracted  for  with  plain- 
Iff  herein,  and  falls  to  state  any  facts  that 
vnnid  bind  defendant  for  the  contract  of  said 
"tdoctor  in  employing  the  plaintiff  herein; 
:iiai  said  complaint  Is  otherwise  informal 
ud  imaffident  In  law  to  constitute  a  cause 
<<  notion  against  the  defendant."  The  court 
»n«t.iined  the  demurrer  and  dismissed  the 
•rcplalnt,  and  this  appeal  followed. 

R.  W.  Wilson,  for  appellant.  T.  M.  Mehaf- 
tF  aadJ.  B.  Williams,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
itoTe).  This  court  in  Railway  Company  v. 
lioaghbrldge,  65  Ark.  800,  45  S.  W.  907,  held 
'qcctlng  syliabua):  "Where  a  railway  em- 
p!cT$  18  Injured  while  in  the  discharge  of  his 
^tties  at  a  point  distant  from  the  company's 
cls'ef  offices,  and  there  Is  urgent  necessity 
for  tbe  employment  of  a  surgeon  to  render 
mfesslonal  services,  the  conductor,  if  he  Is 
^  highest  agent  of  the  company  on  the 
tmoA,  has  antborlty  to  bind  the  company 
t'T  the  employment  of  a  surgeon  to  render 
•Jie  eenrlces  required  by  the  emergency." 
This  Is  the  language  of  the  court  In  Railway 
».  Hoover,  63  Ark.  377,  13  8.  W.  1092,  a  case 
la  Thich  a  doctor  sued  the  railway  company 
V  SDigioal  attendance  upon  and  board  of  a 
fssenger  injured  by  the  company's  train. 
In  the  latter  case  the  court  held  the  company 
<K>t  liable,  for  the  reason  that  "tbe  emergency, 
vhich  alone  could  have  given  the  conductor 


implied  authority,"  had  terminated  before 
the  doctor  was  employed.  This  court  further 
said:  "The  authority  existing  in  such  cases 
is  exceptional.  It  grows  out  of  the  present 
emergency,  and  the  absence  and  consequent 
inability  to  act  of  the  railway's  managing 
agent.  Its  existence  cannot  extend  beyond 
the  causes  from  which  it  sprang." 

In  Railroad  Co.  v.  State,  29  Md.  441,  90 
Am.  Dec.  545,  a  stranger  was  injured  in  a 
collision,  and' the  court  said:  "We  are  next 
brought  to  the  question  whether  the  defend- 
ant be  liable  for  the  negligence  of  its  agents 
in  their  treatment  and  disposition  of  the  de- 
ceased subsequent  to  the  collision.  This,  we 
think,  free  from  doubt  or  difficulty.  From 
whatever  cause  the  collision  occurred,  after 
the  train  was  stopped,  the  injured  man  was 
found  upon  the  pilot  of  defendant's  engine, 
in  a  helpless  and  insensible  condition,  and  it 
thereupon  became  tbe  duty  of  its  agents  In 
charge  of  the  train  to  remove  him  and  do  it 
with  proi>er  regard  to  his  safety  and  the  laws 
of  humanity.  If,  in  removing  and  locking  up 
the  unfortunate  man,  though  apparently  dead, 
negligence  was  committed,  whereby  death  was 
caused,  there  is  no  principle  of  reason  or 
Justice  upon  which  defendant  can  be  ex- 
onerated from  responsibility."  To  contend 
that  the  agents  were  not  acting  in  the  scope 
of  their  employment  In  so  removing  and  dis- 
posing of  the  party  is  to  contend  that  the 
duty  of  the  defendant  extended  no  farther 
than  to  have  cast  off  by  the  wayside  the  help- 
less and  apparently  dead  man,  without  taking 
care  to  ascertain  whether  he  was  dead  or 
alive,  or,  if  alive,  whether  his  life  could  be 
saved  by  reasonable  assistance  timely  ren- 
dered. In  Clyde  Dyche  v.  Vicksburg,  Shreve- 
port  &  Pac.  R.  R.  Co.,  79  Miss.  361,  30  South. 
711,  Dyche  was  a  trespasser,  and  was  run 
over  by  the  company's  train.  The  company 
was  not  negligent  in  running  its  train  over 
him,  but  after  the  injury  the  company's 
agents  took  charge  of  him,  and  undertook  to 
administer  to  bis  needs  in  his  wounded  con- 
dition. The  court  said:  "Assuming  the 
charge  of  Dyche  as  it  did,  it  was  charged  with 
the  duty  of  common  humanity,  and  the  Jury 
should  have  been  allowed  to  pass  upon  wheth- 
er or  not  it  performed  this  duty.  It  is  to 
be  charged  with  no  higher  degree  of  duty 
than  that  of  ordinary  humanity,  but  the  Jury 
must  settle  that  on  the  facts." 

In  Marquette  &  Ontonagon  R.  R.  Co.  v. 
Taft,  28  Mich.  289,  297,  Judge  Cooley  said: 
"There  can  be  no  doubt  that  It  is  within  the 
scope  of  somebody's  employment  for  a  rail- 
way company  to  cause  a  beast  which  is  in- 
jured in  carriage  or  run  over  at  a  crossing 
to  be  picked  up  and  have  tbe  attention  proper 
and  suitable  to  its  case,  and  if  no  one  is  au- 
thorized to  do  so  much  for  the  faithful  serv- 
ant of  the  company  who  is  in  like  manner  In- 
jured, but  all  persons  in  its  service  are  im- 
pliedly forbidden  to  incur  on  its  behalf  any 
expense  beyond  what  may  be  necessary  to 
remove  him  out  of  the  way  of  their  trains 
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or  machinery — even  to  convey  him  to  his 
house,  or  to  save  bis  life  by  binding  up  a 
threatening  wound — then,  If  such  Is  the  law, 
the  courts  must  not  hesitate  to  apply  It,  even 
though  It  be  Impossible  to  avoid  feeling  that 
It  ought  not  to  be  the  law,  and  that  no  busi- 
ness of  this  extensive  and  hazardous  nature 
ought  to  be  suffered  to  be  carried  on  with  no 
one  for  the  major  part  of  the  time  empow- 
ered to  recognize  and  perform  a  duty,  which, 
at  least  on  moral  grounds,  Is  so  obvious  and 
Imperative.  But  we  do  not  think  such  is  the 
law."  In  Railroad  Co.  v.  Byrd,  89  Miss.  321, 
42  South.  288,  It  Is  said:  "Railroads  owe  to 
their  passengers  the  consideration  and  care 
of  ordinary  humanity.  It  matters  not  how 
negligent  a  passenger  may  have  been  In  pro- 
ducing the  injury  for  which  he  sues,  •  •  • 
and  If,  when  injured,  the  railroad  company 
neglects  this  care  which  common  humanity 
would  dictate,  and  the  passenger  suffers  dam- 
age, he  may  recover  against  the  railroad  com- 
pany for  Its  dereliction." 

I  have  quoted  liberally  from  the  above 
cases  to  show  that  the  authorities  whether  In 
the  case  of  a  stranger  and  trespasser  or  of 
an  employ^  and  passenger  hold  the  company 
liable  for  failing  to  exercise  ordinary  care 
to  administer  to  the  absolute  needs  of  the 
ones  whose  unforttmate  injury  It  has  pro- 
duced, notwithstanding  It  may  have  been 
without  fault  m  producing  such  Injury,  and 
notwithstanding  the  Injury  may  have  been 
the  direct  result  of  the  party's  own  negli- 
gence. In  so  holding  the  company  liable  in 
such  an  emergency.  It  will  be  observed  that 
the  rationale  of  the  doctrine,  whether  In  the 
case  of  a  stranger  and  trespasser,  or  of  an 
employ^  or  passenger.  Is  found  in  the  duty 
imposed  by  the  dictates  of  common  humanity. 
The  authorities  stress  the  moral  obligation, 
and  find  from  that  the  legal  duty  to  alleviate 
as  far  as  possible  the  suffering  and  to  admin- 
ister to  the  necessities  which  the  company 
has  contributed,  however  Innocently,  to  pro- 
duce. We  confess.  If  the  duty  and  the  conse- 
quent liability  for  failure  to  discharge  that 
duty  grow  out  of  the  obligations  which  the 
impulses  of  our  common  humanity  would  sug- 
gest and  Impose,  under  such  circumstances, 
then  we  do  not  see  that  the  status  or  relation- 
ship of  the  party  Injured  to  the  party  pro- 
ducing the  injury  could  affect  the  question  of 
the  appellee's  right  to  recover;  for,  from 
the  humane  viewpoint,  clearly  It  could  make 
no  difference  whether  the  helpless  and  un- 
fortunate victim  of  the  accident  were  tres- 
passer, employe,  or  passenger.  We  do  not 
here  either  controvert  or  approve  the  doc- 
trine of  the  above  cases,  but  merely  cite  them 
to  show  the  extent  to  which  the  authorities 
have  gone.  The  doctrine  of  our  own  court  in 
the  cases  cited,  supra,  although  announced 
in  cases  where  an  employe  and  passenger 
were  Injured,  applies  here.  It  is  a  question 
of  the  authority  of  the  conductor  to  act  for 
his  company.  The  emergency  creates  that 
authority.    Some  one,  as  judge  Cooley  holds, 


must  have  authority  to  represent  the  com- 
pany under  such  circumstances.  The  con- 
ductor Is  the  highest  agent  on  the  ground, 
and  Is  in  command  of  the  train  that  did  tbe 
Injury.  Before  sufficient  time  had  intervened 
to  ascertain  whether  the  accident  was  caused 
by  the  negligence  of  the  company,  he  certain- 
ly had  at  least  the  Implied  authority  to  pro- 
tect his  company  by  doing  what  migbt  be 
necessary  to  lessen  the  damages  In  the  event 
It  should  be  afterwards  ascertained  that  tbe 
company  was  liable.  This  authority  would 
be  sufficient  to  bind  the  company  for  his 
contract  with  the  surgeon,  but  not  for  tbe 
surgeon's  contract  with  others. 

The  judgment  is  therefore  reversed,  and 
the  cause  is  remanded,  with  directions  to 
overrule  the  demurrer,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


ST.  LOUIS.  I.  M.  &  S.  RT.  CO.  v.  BRABBZ- 
SON. 

(Supreme  Court  of  Arkansas.     July  6,   lOOS.) 

1.  Appeal    and    Ekbob—Revikw— Verdict — 
Sufficiency  of  Evidence. 

In  testing  the  sufficiency  of  the  evidence  as 
a  whole  to  sustain  a  verdict,  the  court  must  view 
it  in  the  strongest  light  favorable  to  the  find- 
ings of  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {1  3912-3043.] 

2.  Oabriebs— Ikjttbt  to  Passehqebs— Qites- 
tion  for  juby. 

In  an  action  for  personal  injuries  received 
by  plaintiff  while  a  passenger  on  defendant's 
local  freight  train,  caused  by  a  sudden  and  vio- 
lent jerk  of  the  train  while  moving  on  after  it 
bad  stopped  near  plaintiff's  destination,  and 
while  she  and  other  passengers  were  standing, 
preparatory  to  alighting,  evidence  of  defendant's 
negligence  held  sufficient  to  go  to  the  jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  1322.] 

3.  Same— Passe  NOEBS  ow  E'BEioirr  Trains — 
Care  Required. 

Though  passengers  riding  on  a  freight  train 
must  be  deemed  to  have  assumed  all  the  risks 
usually  and  reasonably  incident  to  travel  on 
such  train,  the  carrier  owes  such  passengers  the 
same  high  degree  of  care  to  protect  them  from 
injury  as  it  tbey  were  on  a  passenger  train ;  its 
duty  being  modified  only  by  the  nature  of  the 
tram  and  necessary  difference  in  its  mode  of 
operation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  1098.] 

4.  Same— CoNTRiBUTOBT   Neolioencb— Ques- 
tion FOB  Jury. 

In  an  action  for  personal  injuries  to  plain- 
tiff while  a  passenger  on  defendant's  local 
freight  train,  caused  by  a  sudden  and  violent 
jerk  of  the  train,  while  moving  on  after  it  had 
stopped  near  plaintiff's  destination,  and  while 
she  wa.R  standing,  preparatory  to  alighting,  hold- 
ing to  the  knob  of  the  door  of  the  car,  held,  that 
plaintiff's  contributory  negligence  was  a  question 
tor  the  jury. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  J  1386.] 

5.  Same— Evidence— StrPFiciENCT. 

In  an  action  for  injuries  to  plaintiff  while 
a  passenger  on  defendant's  local  freight  train, 
caused  by  a  sudden  and  violent  jerk  of  the 
train,  while  plaintiff  was  standing,  preparatory 
to  alighting  at  her  destination,  evidence  ezamin- 
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ri  ud  ttU  safficient  to  sustain  a  verdict  for 
.-'jiitiit. 
;E4  -Vote.— For  cases  in  point,  see  Cent.  Dig 
to:.  9.  Carriera,  §{  1309,  1310,  1314.] 
6.  0UUOE8— E^csssivE  Dajiaqkb— Pebsorai. 

LVCBIES. 

In  an  action  for  personal  Injnries,  it  ap- 
jcntd  that  plaintiff's  head,  shoulder,  back,  and 
K{  of  her  thamtw  were  hurt,  and  two  of  her 
;~;li  were  loosened.  She  was  confined  to  her 
i*i  two  or  three  weeks.  At  the  time  of  the 
°riiL  about  a  year  later,  she  still  complained  of 
•it  troable  in  her  back  and  shoulder,  and  that 
l>r  hetring  was  defective.  The  physician  who 
vaxei  ber,  both  before  and  after  the  injury, 
tin  saw  ber  and  prescribed  for  her  the  same 
c-v.  bat  prior  to  the  injury,  testified  that  the 
v'fiKt  in  hearini;  was  probaoly  caused  by  catar- 
rli.  nvuble.  and  that  the  continued  pain  in  her 
-  k  was  attributable  to  kidney  disease,  with 
liiich  she  had  lieen  afflicted  before  the  injury 
'M  for  which  he  was  treating  her  at  the  time. 
SM.  that  a  verdict  for  damages  in  any  sum 
-Ttr  $1,000  was  excessive. 

EA  Note.— For  cases  in  point,  see  Cent.  Dig. 
<  15.  Damages,  H  357-371.] 

Hill,  C.  J.,  dissenting. 

Afpeal  from  Clrcnit  C!oiirt,  Jackson  Conn- 
?:  Frederick  D.  Falkerson,  Judge. 

ActloD  by  Ada  Brabbzson,  by  ber  next 
Vleiid.  against  the  St  Louis,  Iron  Mountain 
k  Southern  Ballway  Company.  From  a  judg- 
1  sc  for  plalntltr,  defendant  appeals.  Re- 
'tned,  unless  plaintiff  remits  part  of  tbe 
l^mages  recovered. 

This  ig  an  action  Instituted  by  an  infant, 
Rhi;  by  next  friend,  against  tbe  railway 
.'  xrany  for  damages  for  personal  injuries  re- 
"Ived  whUe  sbe  was  a  passenger  on  a  local 
•ra^ht  train  wlilcb  carried  passengers  regn- 
^Ij.  She  was  a  passenger  enroute  from 
Newport,  Ark.,  to  Tnckerman,  and  received 
'iK  alleged  injuries  complained  of  when  she 
^is  about  to  debark  from  the  train  at  ber 
C'^-Jnatlon.  It  Is  alleged  in  the  complaint 
Ut,  'opon  the  arrival  of  said  train  at  Tuck- 
.rman,  tbe  same  was  stopped  at  tbe  usual 
P'j't  for  passengers  to  debark  from  said 
'riia  and  the  servant,  agent,  and  employes 
-:  defendant  upon  said  train  called  out  tbe 
-:ae  of  the  station,  Tuckerman,  whereupon 
'^  cassengers  on  said  train  began  to  debark 
-neftom,  and  tbls  plaintiff  also  started  to 
f:.(C  of  said  train,  and,  when  she  had 
.■ached  the  door  of  the  car  in  which  she  was 
ruling,  the  said  train  was  again  negligently 
ud  suddenly  started,  and  pulled  up  a  short 
^ace,  and  was  then  negligently,  recklessly, 
iti  suddenly  stopi)ed  with  a  Jerk  and  jar. 
Pjlntiff,  who  was  standing  at  the  door  hold- 
-^  to  tbe  knob  to  brace  herself,  not  having 
'ine  to  again  take  her  seat,  was  by  said  jerk 
'^  jar  pitched  out  of  tbe  door  onto  the  plat- 
■'nn  of  said  car,  striking  her  bead  on  the 
'-i-iog  of  tbe  platform,  and  raising  a  con- 
'"'.'i'm  thereon,  injuring  her  shoulder,  and 
-»^-ng  ber  back  and  leg,  and  hurting  her 
'-'t  ear,  causing  ber  to  lose  the  hearing  there- 
'asd  mashing  off  thumb."  The  answer  de- 
:ki  each  allegation  of  the  complaint,  and 
'.^ned  that  plaintiff  had  been  warned  to 
*"<*  her  seat  until   the  train  reached  Its 


proper  place  for  her  to  alight,  and  that  she 
would  be  notified  as  to  the  proper  time  and 
place  to  alight  from  tbe  train.  It  further 
charged  that  she  assumed  tbe  risks  incident 
to  riding  on  a  freight  train,  and  further 
charged  contributory  negligence.  A  jury  trial 
resulted  In  a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  $2,000,  and  tbe  defendant  ap- 
pealed. 

T.  M.  Mehaffy  and  J.  E.  Williams,  for  ap- 
pellant. O.  W.  Scarborough  and  Stuekey  & 
Stuckey,  for  appellee. 

Mcculloch,  J.  (after  stating  the  facts  as 
above).  Appellant  challenges  the  sufficiency 
of  the  evidence,  and  contends  that  a  peremp- 
tory instruction  should  have  been  given.  The 
testimony  Introduced  on  behalf  of  appellee 
tends  to  show  that,  when  the  train  reached 
Tuckerman,  tbe  caboose  came  to  a  standstill 
near  a  certain  road  crossing  where  it  was  ac- 
customed to  stop,  or  where  it  sometimes  sha- 
ped (there  being  no  regular  stopping  place 
for  local  freight  trains),  and  all  the  passen- 
gers walked  forward  to  the  door  preparatory 
to  alighting,  and  some  of  them  did  alight  at 
that  time;  that  the  train  was  then  put  In 
motion  slowly  and  moved  a  very  short  dis- 
tance, when  it  came  to  a  stop  with  a  sudden 
and  unusually  violent  jerk,  which  threw  ap- 
pellee down,  as  described  in  the  complaint, 
and  inflicted  the  injuries  complained  of.  She 
was  standing  at  the  door,  holding  to  the  door- 
knob, when  the  Injury  occurred.  There  was 
also  testimony  to  the  effect  that,  when  the 
passengers  went  forward  and  reached  tbe 
door,  the  conductor,  who  was  standing  on 
the  ground  near  the  caboose,  called  out  to 
them  telling  them  to  stop;  that  tbe  caboose 
would  be  pulled  up  to  the  crossing ;  that  the 
train  began  moving  just  at  that  time,  and  ap- 
pellee did  not  have  time  to  take  a  seat  before 
tbe  violent  jerk  came  and  threw  ber  down. 
Appellee  testified  that  she  did  not  hear  the 
admonition  of  tbe  conductor,  and  the  evi- 
dence does  not  show  that  it  was  given  so 
loud,  or  tliat  he  was  so  close  to  her  that  she 
must  have  beard  it.  She  testified  that  she 
arose  from  her  seat,  and  went  forward  be- 
cause tbe  other  passengers  did  so,  and  that 
she  did  not  have  time,  after  the  train  began 
to  move  again,  to  take  a  seat  before  the  Jerk 
came.  She  was  14  years  old  when  the  Injury 
occurred.  The  evidence  of.  several  witnesses 
tended  to  show  that  the  jar  caused  by  stop- 
ping the  train  the  second  time  was  sudden 
and  an  unusual  and  extraordinary  one  even 
for  a  freight  train.  The  testimony  of  wit- 
nesses Introduced  by  appellant  tended  to  es- 
tablish facts  sufficient  to  exonerate  the  com- 
pany entirely  from  the  charge  of  negligence, 
but  in  testing  the  sufficiency  of  the  evidence 
as  a  whole  we  must  view  it  In  the  strongest 
light  favorable  to  the  findings  of  the  jury. 
We  are  of  the  opinion  that  the  evidence  made 
out  a  case  of  negligence  sufficient  to  go  to 
tbe  Jury,  and  that  the  peremptory  Instruction 
was  properly  refused. 
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It  is  well  settled  that,  though  a  passenger 
riding  on  a  freight  train  must  be  deemed  to 
have  assumed  all  the  risks  usually  and  rea- 
sonably incident  to  travel  on  such  trains,  yet, 
where  the  railroad  company  undertakes  the 
carriage  of  passengers  on  freight  trains,  it 
owes  such  passengers  the  same  high  degree 
of  care  to  protect  them  from  injury  as  if 
they  were  on  passenger  trains.  Rodgera  v. 
C.  O.  &  G.  Ry.  Co.,  76  Ark.  520,  86  S.  W.  468, 
I  L.  R.  A.  (N.  8.)  1145,  113  Am.  St.  Rep.  102; 
Pasley  v.  St.  L.,  I.  M.  &  So.  Ry.  C!o.,  83  Ark. 
22,  102  S.  W.  387.  But,  as  it  Is  not  practical 
to  operate  freight  trains  without  occasional 
Jars  and  Jerks  calculated  to  throw  down  care- 
less and  Inexperienced  passengers  standing 
in  the  car,  "the  duty  of  the  company  is  there- 
fore modified  by  the  necessary  difference  be- 
tween freight  and  passenger  trains  and  the 
manner  in  which  they  must  be  operated;  and, 
while  the  general  rule  that  the  highest  prac- 
ticable degree  of  care  must  be  exercised  to 
protect  passengers  holds  good,  the  nature  of 
the  train  and  necessary  difference  in  its  mode 
of  operation  must  be  considered,  and  the  com- 
pany is  bound  to  exercise  only  the  highest 
degree  of  care  that  is  usually  aiid  practicably 
exercised  and  consistent  with  the  operation  of 
a  train  of  that  nature."  4  Elliott  on  Rail- 
roads, i  1629.  If  the  sudden  stopping  of  the 
train,  at  the  time  and  under  the  circumstan- 
ces it  is  shown  to  have  occurred,  was  accom- 
panied by  a  Jerk  or  Jar  as  violent  and  extra- 
ordinary as  is  descrilied  by  some  of  the  wit- 
nesses, then  the  servants  of  the  company 
were  guilty  of  culpable  negligence  which  ren- 
dered tlie  company  liable  for  damages  to  a 
passenger  injured  thereby.  Appellee  did  not 
assume  the  risk  of  danger  from  such  acts  of 
negligence,  and  whether  or  not  she  was  guU- 
ty  of  contributory  negligence  was  a  question 
for  the  Jury.  Pasley  v.  Railw-ay,  supra;  St 
L.,  I.  M.  &  So.  Ry.  Ca  v.  Harmon,  86  Ark. 
508,  109  S.  W.  296.  We  conclude  that  there 
was  sufficient  evidence  to  sustain  a  verdict 
for  damages,  and  that  the  case  was  submit- 
ted to  the  Jury  upon  correct  instructions.  We 
are  of  the  opinion,  howevor,  that  the  amount 
of  the  verdict  is  excessive. 

The  evidence  shows  that  appellee  was 
pitched  forward  through  the  door  of  the  ca- 
boose, and  that  she  fell  on  the  platform;  her 
bead  striking  the  railing  as  she  fell.  Her 
head,  shoulder,  back,  and  one  of  her  thumbs 
were  hurt,  and  two  of  her  teeth  were  loosen- 
ed. She  was  confined  to  her  bed  two  or  three 
weeks.  A  physician  prescrilied  treatment 
once  for  her  injuries.  Her  shoulder  was  swol- 
len and  she  suffered  considerable  pain.  At 
the  time  of  the  trial,  about  a  year  later,  she 
still  complained  of  the  trouble  in  her  back 
and  shoulder,  and  that  her  hearing  was  de- 
fective. There  Is  nothing  to  indicate  from 
the  character  of  the  Injury  that  it  was  cal- 
culated to  cause  a  defect  in  her  hearing,  and 
a  physician  who  treated  her  both  before  and 


after  the  injury,  who  saw  her  and  prescribed 
for  her  the  morning  of  the  day  on  which  she 
was  injured,  testified  that  the  defect  in  her 
hearing  was  probably  caused  by  catarrhal 
trouble  with  which  she  was  aflllcted  before 
and  after  the  Injury,  and  that  the  continued 
pain  in  her  back  was  attributable  to  disease 
of  the  kidneys  with  which  she  had  been  af- 
flicted before  the  injury,  and  for  which  he 
was  treating  her  at  the  time.  There  is  no 
tangible  or  substantial  evidence  that  the  con- 
tinued pain  in  her  back  and  shoulder  or  that 
the  defect  in  her  hearing  was  caused  by  the 
fall;  while,  on  the  contrary,  there  is  posi- 
tive and  uncontradicted  evidence  that  these 
troubles  were  attributable  to  other  causes. 
The  Jury  had  no  right  to  sx>eculate  upon  the 
X)ossibllity  of  these  injuries  being  caused  by 
the  fall  when  there  was  no  evidence  directly 
to  that  effect.  The  result  is  that  we  see  no 
evidence  of  a  permanent  injury  to  appellee 
from  the  fall.  It  was  of  a  temporary  nature, 
and,  according  to  the  evidence,  the  elements 
of  damage  were  confined  to  pain  and  suffer- 
ing for  a  period  of  two  or  three  weeks.  The 
shock  at  the  time  of  the  fall  must  have  l)een 
quite  severe,  but  the  suffering  for  the  next 
two  or  three  weeks  is  not  shown  to  have  been 
acute. 

We  think  that  an  assessment  of  damages 
at  any  sum  over  $1,000  is  excessive,  but  the 
evidence  sustains  a  recovery  of  that  amount. 
If  the  Jury  had  assessed  the  damages  at  that 
or  a  less  sum  we  would  let  It  stand.  St.  L., 
I.  M.  &  So.  Ry.  Co.  V.  Snell,  82  Ark.  61,  lOO 
S.  W.  67.  If,  therefore,  appellee  will  within 
15  days  remit  the  amount  of  damages  down 
to  $1,000,  the  Judgment  will  stand  affirmed; 
otherwise  the  Judgment  will  be  reversed  and 
the  cause  remanded  for  a  new  triaL 

HILL,  C.  J.  (dissenting).  This  case  pre- 
sents a  close  question  as  to  right  of  pialntifiF 
to  go  to  the  Jury  on  the  facts,  and  the  ver- 
dict is  grossly  excessive  as  pointed  out  in  the 
opinion  of  the  court.  It  is  thoroughly  es- 
tablished that  the  court  may  affirm  a  Judg- 
ment where  the  damages  are  excessive  after 
the  excess  has  been  remitted,  but  that  power 
should  be  sparingly  exercised,  and  only  where 
there  is  some  substantial  basis  for  the  amoim^ 
sustained,  and  some  tangible  way  of  reaching 
a  conclusion  as  to  how  much  is  excessive. 
In  cases  of  damages  for  a  death  loss  with  ex- 
pectancy of  life  estimated  and  present  value 
of  revenue  calculated,  an  approximation  may 
be  made  as  to  the  probable  pecuniary  loss, 
but  even  this  contains  many  elements  of  spec- 
ulation. In  cases  of  compensation  for  purely 
mental  or  physical  suffering,  it  seems  to  me 
that,  where  the  verdict  is  so  excessive  that 
it  appears  to  "have  been  given  under  the  in- 
fluence of  passion  and  prejudice,"  a  new  tri- 
al should  be  granted  pursuant  to  the  fourth 
paragraph  of  section  6216,  Kirby's  Dig.,  In- 
stead of  reducing  the  amount  hers. 


Digitized  by 


Google 


Ma) 


KANSAS  CITY  y.  T0UMAN8. 


226 


KANSAS   CITT,    to  Use  of  KANSAS   CITY 

HXDRATIL,IC  PRESS  BRICK  CO.  et  aJ., 

▼.  YOUMANS  et  al. 

<Sapreme  Court  of  Missouri.     Jane  26,  1908.) 

L  MtrSICIPAI,  GOKPOBATIOnS  —  PUBUO  IM- 
PKOTEKEKTS SRWKB  COHBTRDCTION  CON- 
TRACT—GUARANTY    CLATTSE— CoNSTETJCnON. 

The  guaranty  clause  in  a  sewer  construc- 
tioa  contract  provided  that:  "Said  partieii  of 
the  second  part  hereby  (niaianty  that  said  party 
of  the  first  part  will  wdl  and  truly  perform  the 
covenants  hereinbefore  contained;  to  pay  for 
the  work  and  labor  of  all  laborers  and  teamsters, 
teams  and  wagooa  employed  on  the  vork,  and 
for  all  materials  used  therein,  •  *  •  but  said 
Mcond  parties  shall  not  be  liable  on  this  Ruaran- 
n  on  account  of  the  materials  used  and  labor 
obae  opon  said  work  beyond  the  sum  of  eighty- 
three  thousand  five  hundred  and  forty  ($83,540) 
dollars,  the  estimated  cost  of  material  used,  and 
^bor  done  upon  said  work."  Held,  that  this 
vas  a  continuing  guaranty,  and  one  which  at- 
tadied  to  each  item  of  labor  and  material  fnr- 
Bished  in  constructing  the  sewer,  and  that  in 
that  sense  it  was  .unflmited,  bnt  that  the  ulti- 
aate  amount  of  the  guarantors'  liability  alone 
was  limited,  and  in  such  case  the  guarantors 
were  not  released  till  all  labor  and  material  was 
paid  for  by  their  principal,  and,  on  his  failure, 
tile  gnarantois  were  liable. 

2.  Same  —  Chabteb  Provisions  —  Constitu- 
tionautt. 

Kansas  City  Charter,  art  9,  |  20,  provides 
tiat:  "Contracts  for  making  city  improvements 
OB  streets,  sidewalks,  avenues  or  alleys,  or  for 
raortrncting  sewers,  let  to  the  lowest  bidder, 
>ial\  contain  a  covenant  on  the  part  of  the  con- 
tractor, or  contractors  with  the  city,  to  pay  for 
the  work  and  labor  of  all  laborers  and  team- 
iterm  toims  and  wagons  employed  on  the  job 
tnd  for  all  materials  used  therein,  and  perform- 
inee  of  such  covenant  to  be  guaranteed  by  two 
or  more  sureties  signing  the  contract,  whose 
nfficiency  shall  be  approved  as  provided  by  or- 
jioance.  bat  who  shall  not  be  liable  beyond  the 
c<stimated  cost  of  the  materials  used  and  labor 
dime  upon  the  job,  to  be  stated  in  the  contract: 
Provided,  that  the  dty  shall  not  be  liable  for 
th*  sufficiency  of  the  contractors  or  sureties,  nor 
for  any  failure  to  comply  with  or  irrefrularity 
b  eomplying  -with  this  provision."  Held,  that 
this  violated  no  constitutional  provision. 

3.  Plkadino  —  Grounds  of  DraitiRRKit  — 
Waitb*. 

^nie  question  whether  suit  can  be  mamtain- 
•d  in  the  manner  in  which  it  was  brought  is  the 
isbject  of  demurrer,  and  is  waived  by  answer 
to  the  merits. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Toi.  39,  Pleading,  S!  1353,  1364.] 

1  MrJnClI*AI-  OOBPORATIONS— CONSTHTJCnON 
or    SEVFERS GXJARANTT    TO    PAY    FOR    "MA- 

iEaiAi.s" — Construction. 

Blasting  powder,  dynamite,  fuse,  and  caps, 
Bfceaarily  nsed  by  contractors  in  building  a 
fewer,  are  "materials,"  within  the  meaning  of  a 
paranty  that  the  contractors  would  pay  for  ma- 
terial nsed  in  the  work. 

fEd    Note. — For  other  definitions,  see  Words 
lad  Phrase,  vol.  5,  pp.  4409-4413.] 
5.  Same— "MATEBiAT.a." 

Toots,   implements,  and  appliances  are  not 
'materials."    within  the  meaning  of  a  guaran- 
ty that  contractors  would  pay  for  material  used 
ii  the  work   of  building  a  sewer ;  and  the  fact 
tiat  they  were  entirely  consumed  therein,  being 
worn  ont  and  broken,  does  not  change  the  rule. 
Talliant,  P.  J-,  dissenting. 
In  Banc.    ApiJeal  from  Clrctilt' Court,  Jack- 
Mo  County;   .Tolin  G.  Park,  Judge. 
Action  by  Kansas  Caty,  to  the  use  of  the 

1128.W.— Jtf 


Kansas  City  Hydraulic  Press  Brick  Company 
and  others,  against  F.  C.  Youmsns  and  oth- 
ers, in  which  Intervening  petitions  were  filed 
by  the  Ashgrove  White  Lime  Association  and 
others.  From  a  judgment  in  favor  of  all  re- 
lators and  intervening  petitioners,  except  the 
R.  J.  &  W.  M.  Boyd  Construction  Company, 
defendant  United  States  Fidelity  &  Guaranty 
Company  appeals.    Reversed,  with  directicms. 

The  following  is  the  opinion  of  GRAVES, 
J.,  In  division  No.  1: 

"Action  by  relators  and  intervening  peti- 
tioners, in  the  name  of  Kansas  City,  on  a 
contract  entered  into  for  the  construction  of 
a  sewer  In  said  city.  By  ordinance  No.  19,459 
the  city  of  Kansas  City  provided  for  the 
building  of  a  sewer  In  sewer  district  No.  218 
of  said  city.  Having  been  the  lowest  bidder 
for  the  work  required  by  said  ordinance,  the 
defendant  F.  C.  Youmans  was  awarded  the 
contract  He  entered  Into  such  contract  and 
one  Geo.  J.  Baer,  now  deceased,  and  defend- 
ant United  States  Fidelity  &  Guaranty  Com- 
pany signed  as  his  sureties  or  guarantors. 
In  said  contract,  which  ia  the  contract  sued 
upon  herein,  F.  C.  Youmans  Is  designated  as 
party  of  the  first  part,  these  sureties  or  guar- 
antors as  parties  of  the  second  part,  and  the 
city  of  Kansas  City  as  party  of  the  third 
part.  By  the  contract  the  first  party  was  to 
be  paid  for  his  work  In  tax  bills  against  the 
property  in  the  district.  This  contract  was 
drawn  in  form  as  prescribed  by  section  20 
of  article  9  of  the  Kansas  City  Charter,  and 
this  suit  now  before  us  was  Instituted  in  the 
manner  provided  for  In  said  section,  so  that 
we  quote  It  in  full,  as  follows: 

"  'Contracts  for  making  city  improvements 
on  streets,  sidewalks,  avenues  or  alleys,  or 
for  constructing  sewers,  let  to  the  lowest 
bidder,  shall  contain  a  covenant  on  the  part 
of  the  contractor  or  contractors  with  the 
city,  to  pay  for  the  work  and  labor  of  all 
laborers  and  teamsters,  teams  and  wagons 
employed  on  the  job  and  for  all  materials 
used  therein,  and  performance  of  such  coven- 
ant to  be  guaranteed  by  two  or  more  sure- 
ties signing  the  contract,  whose  sufficiency 
shall  be  approved  as  provided  by  ordinance, 
but  who  shall  not  be  liable  beyond  the  esti- 
mated cost  of  the  materials  used  and  labor 
done  upon  the  job,  to  l>e  stated  in  the  con- 
tract: Provided,  that  the  city  shall  not  be 
liable  for  the  sufficiency  of  the  contractors, 
or  sureties,  nor  for  any  failure  to  comply 
with  or  Irregularity  in  complying  with  this 
provision.  Zjaborers  and  teamsters  and  own- 
ers of  teams  and  wagons  who  may  do  work, 
and  parties  who  may  furnish  materials,  stip- 
ulated for  by  any  such  contract,  may  recover 
in  an  action  In  the  name  of  the  city  for  their 
use.  In  which  no  costs  shall  be  adjudged 
against  the  city,  and  ail  costs  not  adjudged 
against  the  defendant  shall  be  adjudged  ac- 
cording to  equity  against  the  persons  for 
whose  use  the  suit  may  be  prosecuted,  all 
money  due  them  for  labor  and  materials,  or 
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eitber,  not  exceeding  the  estimated  cost  of 
the  labor  and  materials  as  stated  in  tbe  con- 
tract; and  such  recovery  may  be  bad  against 
tbe  contractor  and  sureties,  or  either,  as  In 
cbancery;  bnt  it  shall  not  be  necessary  to 
file  witb  tbe  petition  tbe  original  contract 
Suit  may  be  brought  for  tbe  benefit  of  all 
laborers,  teamsters  and  owners  of  teams  and 
wagons  on  tbe  Job,  and  for  materials  used 
In  the  performance  thereof,  and  tbe  amount 
due  them  be  ascertained  by  tbe  court  or  ref- 
eree, unless  tbe  court  direct  an  Issue  as  to 
the  amount  due  one  or  more  laborers  or  oth- 
ers, or  for  materials,  to  be  tried  by  a  Jury; 
pending  the  suit,  laborers,  teamsters  and 
owners  of  teams  and  wagons,  and  parties 
who  have  furnished  materials  for  the  per- 
formance of  tbe  contract,  not  mentioned  In 
the  petition,  whether  they  have  done  work 
or  furnished  materials  before  or  after  the 
commencement  of  the  suit,  may  become  part- 
ies to  tbe  proceedings  by  appearing  and  filing 
in  the  action  a  written  statement  of  their 
demand.  Such  notice  thereof  as  the  court 
may  direct  shall  be  given  to  the  defendants 
and  reasonable  opportunity  to  defend  sball 
be  given.  Tbe  proceedings  shall,  as  far  as 
practicable,  be  governed  by  the  rules  and 
principles  of  courts  of  cbancery,  so  as  to 
afford  speedy  and  adaquate  relief  according 
to  ttie  spirit  and  letter  of  this  section.  Judg- 
ment shall  be  rendered  for  the  estimated 
cost  of  labor  and  materials  as  stated  In  the 
contract,  and  execution  be  awarded  and  is- 
sued for  the  aggregate  amount  found  due 
tbe  laborers,  teamsters,  and  owners  of  teams 
and  wagons,  and  the  parties  who  have  fur- 
nished materials,  not  exceeding  the  estimated 
cost  in  the  contract,  which  shall  be  collected 
witb  the  costs.  Tbe  money  shall,  after  pay- 
ing costs,  be  divided  and  paid  pro  rata  among 
those  for  whose  use  the  Judgment  may  be 
rendered.  The  court  sball  decide  all  ques- 
tions as  to  distribution  summarily  on  motion. 
No  action  shall  be  brought  or  prosecuted  for 
the  benefit  of  laborers,  teamsters  or  owners 
of  teams  and  wagons,  or  parties  who  have 
furnished  materials  on  tbe  contract,  unless 
the  suit  be  commenced  within  three  months 
after  tbe  completion  of  tbe  work  to  be  done 
under  the  contract  and  acceptance  thereof 
by  the  city,  nor  shall  such  action  be  brought 
before  such  completion  and  acceptance,  un- 
less the  court  find  good  cause  therefor, 
according  to  tbe  averments  in  the  petition. 
Suits  shall  be  brought  in  some  court  of  com- 
petent jurisdiction  In  Jackson  county,  if  Ju- 
risdiction of  proper  parties  can  be  obtained  In 
the  county.' 

"Tbe  contract  thus  entered  into  was  duly 
confirmed  by  the  city,  in  an  ordinance  num- 
bered 19,915.  When  this  suit  was  originally 
instituted,  the  relators  were  tbe  Kansas  City 
Hydraulic  Press  Brick  Company,  Kansas  City 
Paving  Brick  &  Tile  Company,  the  R.  J.  & 
W.  M.  Boyd  Construction  Company,  corpora- 
tions, and  L^ncb-Watkins  Lime  &  Cement 
Company,  and  the  Builders'  Sand  Company, 


copartnerships,  and  John  Kingston,  an  indi- 
vidual. I<ater,  under  the  provisions  of  said 
section  20  of  article  9  of  tbe  charter  above 
quoted,  intervening  petitions  in  said  suit  were 
filed  by  Ashgrove  White  Lime  Association, 
Richards  &  Conover  Hardware  Company,  and 
the  Halliwell  Cement  Company,  a  corporation. 
Relators  and  intervening  petitioners  claimed 
to  have  furnished  IaI>or  and  material  used  in 
the  construction  of  tbe  sewer.  By  their  peti- 
tion and  intervening  petitions  tbey  set  out 
the  items  of  their  respective  accounts,  and 
plead  nonpayment  as  to  certain  balances  due 
thereon,  and  they  pray  Judgment  for  the  full 
amount  of  tbe  guaranty  contract — i.  e.,  $83,- 
540, — to  be  satisfied  upon  tbe  payment  of 
their  aggregate  claims,  which  amount  was 
something  neat  $13,000.  The  contract  sued 
upon  provided  for  the  mode  and  manner  of 
and  tbe  time  within  which  said  sewer  was  to 
be  constructed  by  Youmans,  as  It  did  also  pro- 
vide for  the  prices  for  tbe  different  kinds  of 
work  to  be  paid,  full  details  of  which  contract 
are  not  necessary,  but  the  contested  and  vital 
portion  thereof  Is  paragraph  29,  which  is  as 
follows: 

"  '29.  (a)  It  is  further  agreed  and  stipulated 
by  the  said  party  of  the  first  part,  that  in  tbe 
construction  of  the  sewer  to  be  built  under 
this  contract,  he  will  use  only  brick  of  Kan- 
sas City  manufacture,  unless  otherwise  au- 
thorized by  permission  in  writing  by  tbe  city 
engineer,  on  account  of  the  insuflSciency  of 
brick  made  in  Kansas  City  to  meet  tbe  needs 
of  this  contract,  or  inability  to  obtain  such 
brick  at  a  price  not  greater  than  that  to  be 
paid  for  brick  of  foreign  manufacture,  and 
for  such  reasons  only,  (b)  The  special  tax 
bills  to  be  issued  for  the  work  and  improve- 
ments herein  provided  for  shall  be  made  pay- 
able in  four  (4)  equal  installments,  payable 
and  collectible  in  all  respects  In  compliance 
with  the  provisions  of  section  (23),  article  9, 
of  the  amended  charter  of  Kansas  City,  (c) 
Provided,  that  nothing  herein  contained  shall 
be  construed  to  affect  tbe  rights  of  Kansas 
City,  hereby  reserved,  to  reject,  the  whole  or 
any  portion  of  the  work  aforesaid,  should  the 
measurement  of  computation  before  mention- 
ed by  found  or  known  to  be  improperly  made, 
or  to  be  inconsistent  with  the  terms  of  this 
contract,  (d)  It  is  further  expressly  agreed 
that  in  no  event  will  Kansas  City  be  liable 
or  responsible  to  tbe  contractor  or  to.  any 
other  person  for  or  on  account  of  any  stop- 
page or  delay  of  tbe  work  herein  provided 
for,  by  Injtmctlon  or  other  legal,  or  equituble 
proceedings,  or  for,  or  by  or  on  account  of 
any  delay  from  any  other  cause  whatsoever, 
(e)  Said  parties  of  tbe  second  part  hereby 
guarantee  that  the  said  party  of  the  first  part 
will  well  and  truly  perform  the  covenant  here- 
inbefore contained ;  to  pay  for  the  work  and 
labor  of  all  laborers  and  teamsters,  teams  and 
wagons  emn^oyed  on  the  work,  and  for  all 
materials  used  therein  (and  if  the  cost  of 
such  work  and  labor  and  materials  is  not 
paid  in  full  by  said  party  of  the  first  part. 
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tbcn  the  said  parties  oT  the  second  part  here- 
by agree  to  pay  for  said  work,  labor  and  ma- 
terials or  any  part  thereof  which  shall  not  be 
paid  by  said  first  party  within  ten  [10]  days 
after  the  money  for  such  work,  labor  and 
Biaterlals  becomes  due  and  payable,  and  this 
prorlsion  shall  entitle  any  and  all  laborers 
and  teamsters,  and  owners  of  teams  and  wag- 
ons who  may  do  work,  and  parties  who  may 
furnish  materials  on  or  for  the  Improvemente 
to  be  done  under  this  contract,  to  sue  and  re- 
eoxex  from  said  second  parties,  or  either  of 
tbem,  by  said  first  party);  but  said  second 
parties  shall  not  be  UaUe  on  this  guarantee 
on  account  of  tbe  materials  used  and  labor 
done  apon  said  'work  beyond  the  sum  of  eigh- 
tf-tbree  tbonsand  five  hundred  and  forty 
(¥83,540)  dollars,  the  estimated  cost  of  mate- 
rial used,  and  Ia.bor  done  upon  said  work,  (f) 
And  the  said  parties  of  the  second  part  here- 
in agree  witb  Kansas  City  that  the  said  par- 
ty of  the  first  part  will  well  and  faithfully 
perform  each  and  all  of  the  terms,  and  stipu- 
latloiis  in  tbe  foregoing  contract,  to  be  done, 
kept  and  i>erfonned  on  the  part  of  the  said 
lint  party,  but  said  parties  of  the  second 
part  shall  not  be  liable  hereon  beyond  tbe 
•mn  of  one  buxtdred  and  four  thousand  four 
bmidred  ($101,400)  dollars,  (g)  And  the  said 
parties  of  tbe  second  part  hereby  further 
agree  wltb  Kansas  City  that  if  tbe  work  em- 
braced In  tbls  contract  be  not  begim  within 
ten  (10)  days  after  this  contract  binds  and 
takes  effect,  and  prosecuted  regularly  and 
anlntermptedly  thereafter  in  accordance  with 
tbe  terms  and  provisions  thereof  (unless  tbe 
dty  engineer  shall  specially  direct  other- 
wise In  -writing)  with  such  force  as  to  secure 
its  fan  completion  within  two  hundred  and 
forty  (240)  days  from  the  date  of  its  conflrma- 
tkin,  they  will  pay  to  Kansas  City  the  sum 
of  tax  thonsand  four  hundred  and  forty  ($10,- 
440)  dollars  as  liquidated  damages  for  such 
breach  of  tbls  contract,  (ta)  In  witness, 
whereof,  tbe  said  parties  of  the  first  and  sec- 
ond parts  bare  hereunto  set  their  hands  and 
seals  respectively,  and  Kansas  City  executed 
this  contract  by  her  dty  engineer.' 

"Defendants,  by  way  of  answer,  denied 
^nerally  each  and  every  allegation  of  the 
petition  and  Intervening  petitions,  and  spe- 
eally  {deaded  paragraph  29  above,  and  aver- 
red that  their  principal,  Youmans,  had  paid, 
OD  work  done  and  materials  furnished  and 
TBed  In  said  sewer,  more  than  $83,540,  to  wit, 
1100,000;  that  by  reason  thereof  defendants, 
u  guarantors,  were  not  further  liable  on 
their  said  contract  of  guaranty.  Replies  were 
general  denials.  Upon  motion  the  circuit 
court  referred  the  case  to  Hon,  Henry  I* 
MeCone,  as  referee,  and  he  found  In  favor 
of  all  the  relators  and  intervening  petition- 
ers, except  K.  J-  *  W.  M.  Boyd  Construction 
C«npany.  the  aggregate  finding  being  $12,- 
182.15.  Upon  the  flUng  of  this  report  of  the 
i^eree  tbe  appealing  defendant,  United 
Sutes  Fidelity  &  Guaranty  CJompany,  filed 
in  exception  to  said  report;  whidi  said  ex- 


ceptions were  beard  and  overruled,  and  Judg- 
ment entered  as  per-  report  of  tbe  referee. 
Motions  for  new  trial  and  in  arrest  of  Judg- 
ment were  likewise  filed  and  overruled,  and 
defendant  above  named  appealed  to  this 
court.  Tbe  defeated  relator  took  no  further 
steps.  If  there  is  liability  at  all,  It  is  prac- 
tically conceded  that  tbe  only  questionable 
account  is  the  one  filed  by  and  allowed  to 
the  intenrenlng  petitioner,  Richards  &  Con- 
over  Hardware  Company.  Tbe  referee  fur- 
ther found  that  Youmans  had  paid  out  of  bis 
own  i>ocket  about  $115,000  in  the  construc- 
tion of  the  sewer,  and,  further,  'of  this  sum 
over  $95,000  was  paid  for  labor,  materials, 
and  teamsters  before  the  suit  was  instituted, 
and  this  was  a  reasonable  and  necessary  ex- 
penditure.' For  convenience  of  reference  we 
have  lettered  the  clauses  of  paragraph  29  of 
tbe  contract.  These  letters  do  not  appear 
In  tbe  original. 

"There  are  three  questions  presented  by 
the  record,  as  follows:  First.  Under  the 
facts  found,  and  the  contract  pleaded,  and 
the  breaches  of  the  contract  alleged  in  the 
pleadings,  is  there  any  liability  upon  tbe  part 
of  the  appealing  defendant?  Second,  (a)  Is 
section  20  of  article  9  of  the  charter  of  Kan- 
sas City  In  violation  of  section  16  of  article 
9  of  the  state  Constitution,  or  violative  of 
chapter  8,  Rev.  St.  1890,  entitled  'Code  of 
Civil  Procedure'?  (b)  Was  this  question 
timely  raised,  being  raised  for  tbe  first  time 
in  motion  for  new  trial?  Third.  If  there  Is 
liability,  should  tbe  claim  of  Intervening  pe- 
titioner, Richards  &  Conover  Hardware  Com- 
pany, be  disallowed  in  toto  or  In  part?  Of 
these  in  their  order.  We  are  not  without 
briefs  on  tbe  questions,  there  being  six  In 
number. 

"1.  The  appealing  defendant  claims  that 
the  contract  sued  upon  is  what  should  be 
called  a  limited  contract  of  guaranty;  that 
the  breach  alleged  Is  tbe  failure  to  pay  for 
tbe  work  done  and  material  furnished  and 
used  In  the  construction  of  the  sewer;  that 
as  to  those  items  tbe  limit  of  defendant's  li- 
ability is  $83,540;  and  that  it  stands  undis- 
puted that  Its  principal,  Youmans,  bad,  at 
the  Institution  of  this  suit,  necessarily  ex- 
pended and  paid  for  these  items  an  amount 
greater  than  tbe  amoimt  which  it  guaranteed 
that  he  would  pay — ^1.  e.,  $83,540 — for  such 
Items  of  construction ;  that  it  Is  thereby  dis- 
charged from  any  and  all  further  liability 
upon  this  contract  This  is  the  position  of 
the  defendant  Respondents  contend  that 
the  contract  is  one  of  guaranty,  but  unlim- 
ited and  continuing  as  to  guaranty,  and  lim- 
ited only  as  to  defendant's  liability.  Stated 
otherwise,  they  claim  that  defendant  guar- 
antees that  its  principal  will  pay  for  all  la- 
bor and  material  used,  whether  It  be  in  ex- 
cess of  $83,540  or  not  dud  thus  the  guaran- 
ty is  unlimited  and  continuing,  and  is  not 
satisfied,  except  upon  and  by  a  full  payment 
by  the  principal,  although  tbe  amount  of 
work  and  material  might  be  greatly  in  ex- 
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cees  of  the  sum  last  named,  but  they  aver  tbe 
amonnt  of  the  ultimate  liability  of  the  guar- 
antors Is  fixed  at  $83,540.  To  Illustrate  their 
contention.  Suppose  the  work  had  cost 
$200,000,  and  the  principal  had  paid  nothing, 
I'A&a  the  defendant  could  be  required  to  pay 
only  ?83,540  of  the  unpaid  $200,000,  but  if 
tbe  work  had  cost  $200,000,  and  the  princi- 
pal had  paid  thereon  $116,460,  leaving  a  bal- 
ance due  of  $83,540,  the  defendant  would 
still  be  liable  for  the  full  face  of  the  contract 
of  guaranty.  In  the  Illustration  It  will  ap- 
pear that  the  guaranty  is  unlimited  and  con- 
tinuing, and  runs  with  all  items  of  labor  and 
material  used,  but  the  amount  of  ultimate 
liability  of  the  guarantor  Is  limited.  In  oth- 
er words,  they  contend  that  the  contract  of 
guaranty  goes  to  tbe  full  amount  of  tbe  la- 
bor and  material  used,  but  In  no  event  can 
the  liability  of  the  guarantors  be  greater 
than  the  amount  fixed  in  the  contract. 

"The  question  Is  not  one  without  difficul- 
ties. That  contracts  of  this  character  must 
be  strictly  construed  goes  without  citation 
of  the  cases.  But  this  rule  of  strict  con- 
struction does  not  preclude  the  courts  from 
applying  to  the  contract  the  rules  and  tests 
applied  In  the  construction  of  other  contracts, 
when  undertaking  to  determine  the  real 
meaning  of  the  contract  and  the  language 
used.  This  Is  what  we  did  In  Blnz  t.  Hyatt, 
200  Mo.  299,  98  S.  W.  637.  See,  also,  Jewel- 
ry Co.  V.  Bertlg,  81  Mo.  App.  393.  TO  our 
mind  the  true  rule  Is  so  aptly  stated  in  Lon- 
don and  S.  F.  Bank  v.  Parrott,  125  Cal.,  loc. 
cit.  481,  482,  58  Pac.  164,  165,  73  Am.  St 
Rep.  64,  that  we  quote  It.  'When  It  is  said 
that  a  guarantor  Is  entitled  to  stand  upon 
the  strict  terms  of  his  guaranty,  nothing 
more  Is  Intended  than  that  he  Is  not  to  be 
held  liable  for  anything  that  is  not  within 
the  express  terms  of  tbe  Instrument  In  which 
his  guaranty  is  contained;  that  his  liability 
is  not  to  be  extended  by  implication  beyond 
these  limits,  or  to  other  subjects  than  those 
expressed  in  the  Instrument  of  guaranty. 
But  for  the  purpose  of  ascertaining  the 
meaning  of  the  language  which  he  has  used, 
and  thus  determining  the  extent  of  his  guar- 
anty, the  same  rules  of  construction  are  to 
be  applied  as  are  applied  In  the  construction 
of  other  written  instruments.  His  liability 
is  not  to  be  extended  by  Implication  beyond 
the  terms  of  his  guaranty  as  thus  ascertain- 
ed. The  language  used  by  him  Is,  however, 
to  receive  a  fair  and  reasonable  interpreta- 
tion for  the  purpose  of  effecting  the  objects 
for  which  he  made  the  instrument,  and  the 
purpose  to  which  It  was  to  be  applied.  If 
this  language  is  fairly  susceptible  of  two  In- 
terpretations, either  of  which  is  within  the 
spirit  of  the  guaranty,  be  is  not  at  liberty 
to  say  that  the  person  to  whom  it  Is  given 
was  not  justified  In  acting  upon  either,  or 
that  he  should  have  acted  upon  one  rather 
than  the  other.'  See,  also,  Morgan  v.  Boyer, 
39  Ohio  St.,  loc.  cIt.  326,  48  Am.  Rep.  454, 
where  It  is  said:    'The  rule  that  the  language 


of  a  promise  Is  to  be  construed  most  strongly 
against  the  promisor  caimot  properly  be 
applied  to  the  construction  of  a  guaranty. 
A  guarantor,  like  a  surety.  Is  bound  only  by 
the  precise  words  of  his  contract  Other 
words  cannot  be  added  by  construction  or 
implication,  but  the  meaning  of  the  .words 
actually  used  is  to  be  ascertained  in  the  same 
manner  as  the  meaning  of  similar  words  used 
In  other  contracts.  They  are  to  be  under- 
stood In  their  plain  and  ordinary  sense, 
when  read  in  the  light  of  the  surrounding 
circumstances  and  of  the  object  Intended  to 
be  accomplished.  The  rule  that  a  guarantor 
Is  held  only  by  the  express  words  of  his  promr 
ise  does  not  entitle  him  to  demand  an  un- 
fair and  strained  Interpretation  of  those 
words.  In  order  that  he  may  be  released  from 
the  obligation  which  he  has  assumed.'  Tbe 
rule  In  this  state,  as  stated  by  Smith,  P.  J^ 
in  Smith  V.  Van  Wyck,  40  Ma  App.,  loc 
cit  525,  is:  'It  18  held  In  this  state  that 
when  It  is  doubtful  from  the  language  con- 
tained In  the  contract  whether  the  guaranty 
was  for  a  single  dealing  or  a  continuous  one. 
the  true  principle  of  sound  ethics  Is  not  to 
set  up  a  presumption  for  or  against  the  guar- 
antor, but  to  give  the  contract  tbe  sense  In 
which  tbe  person  maldng  the  promise  be- 
lieved the  other  party  to  have  accepted  it 
if,  In  fact  he  did  accept  it  Boehne  et  al. 
V.  Murphy,  46  Mo.  57,  2  Am.  Rep.  485; 
Shine's  Adm'r  v.  Bank,  70  Mo.  524.  E^xtrlnslc 
evidence  cannot  be  received  to  contradict  add 
to,  subtract  from,  or  vary  the  terms  of  a 
guaranty;  but  as  has  been  stated,  when  Its 
meaning  la  doubtful,  or  obscurely  expressed, 
parol  testimony  In  relation  thereto,  requisite 
to  a  clear  understanding  of  Its  purport  is 
admissible.' 

"The  real  question  Is,  did  the  guarantors 
by  the  Instrument  before  us  guarantee  that 
their  principal  would  pay  for  all  labor  (in- 
cluding men  and  teams)  and  material  used, 
or  did  they  guarantee  that  their  principal, 
Youmans,  would  pay  for  all  such  labor  and 
materials  used  up  to  $83,540,  and  no  more? 
The  appealing  defendant  says  that  the  con- 
tract is  a  limited  contract  of  guaranty,  and 
means  that  the  guarantors  vouched  for  the 
faithfulness  of  their  principal  in  paying 
$83,540,  and  no  more;  and,  where  It  appears, 
and  It  does  so  appear  in  this  case,  that  their 
principal  had  paid,  under  clause  'e'  of  para- 
graph 29,  more  than  $83,540,  then  there  is 
no  further  liability  upon  the  part  of  these 
guarantors.  Respondents,  as  elsewhere  sug- 
gested, say  that  the  guarantors  have,  by  this 
clause  of  the  paragraph,  guaranteed  that 
their  principal  will  pay  for  all  such  work 
and  material,  even  though  such  Items  sum 
up  Into  the  millions,  but  that  the  contract 
simply  limits  the  total  sum  tot  which  the 
guarantors  shall  be  liable,  In  the  event  their 
principals  fall  to  pay  the  whole  or  any  part 
of  such  items  of  work  and  material;  that 
the  guaranty  Is  a  continuing  one,  and  goes 
throughout,  from  the  first  to  the  last  Iteoa 
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Tsed,  but  the  UablUty  Is  limited  to  $83,540.00. 
"TThe   cases    are   by  no  means  harmoDious 
as  to  'wbat   state  of  facts  or  language  used 
«mstitnte,a   contlniilng  gnarantjr.    To  better 
enable  us  to  apply  the  case  law  to  the  lan- 
Soage  of   tbls    contract,  an  elimination  of  n 
part  of  tbe  clause  involved  can  be  iiad  to  an 
advantage.     The  part  thns  eliminated  relates 
to  tbe  time  in  wblch  an  action  may  be  begun, 
and  wbo   can   bring  it,  and  as  to  when  the 
money   is    due   from   the  guarantors.     Elimi- 
nating these  matters,  which  in  no  wise  affect 
the   guaranty    i)art  of  the  dause,  we  have 
The  guaranty  reading  tbns:    '(e)  Said  parties 
of  the  second  part  hereby  guarantee  that  the 
said  party    of   tbe  first  will  well  and  truly 
perform  tbe  covenant  hereinbefore  contained ; 
to  pay  for  tbe  work  and  labor  of  all  laborers 
and  teamsters,  teams  and  wagons  employed 
OD  tbe  vrcH-lc,  and  for  all  materials  used  there- 
in.    *     *     *     but  said  second  parties  shall 
Bot  be  liable  on  this  guarantee  on  account  of 
the  materials  used  and  labor  done  upon  said 
work   beyond   tbe  sum  of  eighty-three  thou- 
sand fire  bnmdred  and  forty  ($83,640)  dollars, 
tbe   esimtated  cost  of  materials  used,  and 
labor  done  apon  said  work.'    Had  the  portion 
Just  preceding  the  stars,  quoted  hereinabove, 
been   followed  by  the  words  to  the  extent 
of  $83,540  and  no  more,'  Instead  of  by  the 
portioar    following  the  stars,  then  we  take 
It  that  there  would  be  no  question  of  there 
being  a  limited  guaranty,  in  wblch  case  the 
payment    by    the  principal   of  tbe   sum   so 
guaranteed  would  discharge  the  guarantors. 
The  guaranty  would  then  read:    'Said  parties 
of  the  second  part  hereby  guarantee  that  the 
said  party  of  the  first  part  will  well  and  truly 
perform  tbe  covenant  hereinbefore  contained; 
to  pay  for  the  work  and  labor  of  all  laborers 
and  teamsters,  teams  and  wagons  employed 
on  tbe  TTork,  and  for  all  materials  used  there- 
in, to   tbe  extent  of  $83,540  and  no  more.' 
Tbe  guaranty  would  then  obligate  the  guar- 
antors to  see  that  their  principal  paid  that 
earn  aa  such  Items  of  construction,  and  would 
be   limited ;     and,   when   tbe  principal   had 
paid  on  such  Items  that  sum,  the  guarantors 
would  be   discharged.     Such  is  the  prevaU- 
hig  role  In  contracts  of  limited  guaranty. 

"But  is  the  guaranty  last  quoted  the  guar- 
anty contained  In  the  Instrument  sued  upon 
In  this  case?  It  largely  depends  upon  tbe 
amsU  uetion  to  be  givoi  to  the  language  fol- 
lowing tbe  stars,  as  above  quoted,  and  what 
effect  that  language  has  upon  the  preceding 
language,  ^nie  reported  cases,  while  enlight- 
ening ns  upon  tbe  general  principles  of  liabili- 
ty under  limited  and  continuing  guaranties, 
aid  us  but  little  in  determining  the  meaning 
vt  tbe  words  of  tbls  contract  Had  the  guar- 
anty stopped  with  the  language:  'Said  par- 
ties of  tbe  second  part  hereby  guarantee  that 
the  said  party  of  the  first  part  will  well  and 
truly  perform  tbe  covenant  hereinbefore  con- 
tained; to  pay  for  tbe  work  and  labor  of  all 
kboien  and  teamsters,  teams  and  wagons 
cnqdcTed  on  tbe  work,  and  for  all  materials 


used  therein  •  •  •' — it  would  have  been 
unlimited,  and  no  question  about  the  liability 
of  defendant  could  arise.  Mow  do  the  words, 
'But  said  second  parties  shall  not  be  liable 
on  this  guarantee  on  account  of  the  materials 
nsed  and  labor  done  upon  said  work  beyond 
the  sum  of  eighty-three  thousand  five  hun- 
dred and  forty  ($83,540)  dollars,  the  estimated 
cost  .of  material  used,  and  labor  done  upon 
said  work,'  undertake  to  limit  the  general 
guaranty  that  the  principal  would  pay  for  all 
labor  and  materials  used,  or  do  they  simply 
limit  the  amount  of  mon^  for  which  the  guar- 
antors shall  be  liable  in  case  of  a  total  or  par- 
tial failure  upon  the  part  of  the  principal? 
Some  light  may  be  thrown  upon  the  question 
by  a  glance  at  the  ordinance  under  which  the 
contract  was  drawn.  The  contract  is  pre- 
sumed to  have  been  made  in  view  of  existing 
ordinances,  but  In  this  case  we  do  not  have  to 
Indulge  the  presumption,  because  the  contract 
upon  its  face  shows  that  It  was  drawn  under 
the  terms  of  the  ordinance,  and  for  that  rea- 
son tbe  parties,  when  contracting,  had  the 
ordinance  in  mind.  This  ordinance  says: 
'Contracts  for  making  city  improvements  on 
streets,  sidewalks,  avenues  or  alleys,  or  for 
constructing  sewers,  let  to  the  lowest  bidder, 
shall  contain  a  covenant  on  the  part  of  the' 
contractor  or  contractors  with  the  city  to 
pay  for  the  work  and  labor  of  all  laborers 
and  teamsters,  teams  and  wagons  employed 
on  the  Job  and  for  all  other  materials  used 
therein,  and  performance  of  such  covenant  to 
be  guaranteed  by  two  or  more  sureties  sign- 
ing the  contract,  whose  sufficiency  shall  be 
approTCd  as  provided  by  ordinance,  but  who 
shall  not  be  liable  beyond  the  estimated  cost 
of  the  materials  used  and  the  labor  done  ap- 
on the  Job,  to  be  stated  in  the  contract.' 

"It  will  be  observed  that  the  contract  fol- 
lows tbe  wording  of  the  ordinance.  The  ordi- 
nance requires  the  contract  to  contain  (1)  a 
covenant  that  the  contractor  shall  pay  for  all 
labor  and  material ;  (2)  a  guaranty  by  two  or 
more  sureties  that  such  covenant  shall  be 
performed ;  and  (3)  a  clause  limiting  tbe  to- 
tal liability  of  the  guarantors.  The  contract 
In  this  case  is  In  strict  accordance  with  the 
ordinance.  A  reading  of  the  ordinance  and 
contract  shows  that  It  was  contemplated  that 
there  might  be  more  labor  and  materials  re- 
quired than  was  estimated.  Yet  with  this  in 
contemplation,  both  the  ordinance  and  con- 
tract, In  effect,  say  that  the  covenant  of  per- 
formance In  this  respect  shall  be  'to  pay  for 
the  work  and  labor  of  all  laborers  and  team- 
sters, teams  and  wagons,  employed  on  the  Job 
and  for  all  materials  used  therein,  and  per- 
formance of  such  covenant  to  be  guaranteed.' 
The  language  used  Is  'all,'  not  up  to  a  given 
amount  The  guaranty  under  the  ordinance 
must  go  to  all  work  and  material  to  be  used 
in  the  course  of  construction,  and  not  to  the 
limited  amount  of  $83,540  of  such  work  and 
material.  In  our  Judgment  this  is  a  continu- 
ing guaranty,  but  has  affixed  thereto  a  limit- 
ed liability.    In  other  words,  the  guaranty  to 
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pay  attaches  to  each  and  every  Item  of  labor 
and  material  used,  as  from  time  to  time  the 
same  Is  used,  but  there  Is  a  limitation  In  the 
total  amount  which  the  guarantors  may  be 
required  to  pay.  It  is  clear  that  It  was  con- 
templated that  the  amount  required  might 
exceed  the  estimated  cost,  and  if  the  guar- 
antors bad  desired  to  limit  their  guaranty, 
as  well  as  their  liability,  they  could  have 
done  so  by  appropriate  words,  as  we  have  In- 
dicated hereinabove,  but  this  they  did  not  do, 
and,  no  doubt,  for  the  reason  that  to  do  so 
would  be  violative  of  the  ordinance.  They 
chose  rather  to  follow  the  language  of  the 
ordinance  providing  for  such  contracts,  and 
gave  an  unlimited  guaranty,  but  added  a 
clause  limiting  the  liability.  This  makes 
what  is  denominated  a  'continuing  guaranty,' 
with  a  limited  liability;  and.  In  such  case, 
payments  made  by  the  principal  do  not,  pro 
tanto,  discharge  the  guarantors,  but  their 
liability  remains  to  the  full  amount  named 
In  the  contract,  if  it  requires  that  sum  to 
make  good  the  default  of  their  principal. 
This  being  a  contract  somewhat  out  of  line 
with  the  ordinary  commercial  guaranties,  it 
is  difficult  to  find  any  exact  precedent. 

"However,  this  contract  comes  nearer  fall- 
ing into  that  class  of  cases  on  commercial 
guaranties  where  the  liability  is  limited,  but 
the  time  is  not  expressly  limited,  than  in  any 
other  class,  unless  it  be  that  class  wherein 
the  object  is  to  give  standing  end  credit  to 
the  principal,  either  indefinitely  or  until  ex- 
piration of  a  fixed  period.  Here  the  evident 
object  of  the  guaranty  was  to  give  credit  to 
the  contractor,  and  security  to  the  laborers 
and  materialmen,  until  such  time  (a  fixed 
time  in  the  contract)  as  the  contract  was  com- 
pleted. It  contemplates  numerous  dealings 
with  divers  persons.  The  general  rules  in 
such  cases,  as  stated  in  20  Cyc.  1440,  1441, 
are:  'When  the  amount  of  the  liability  is 
limited,  and  the  time  is  not  expressly  limited, 
the  courts  lean  towards  construing  the  guar- 
anty as  a  continuing  one.  The  liability  un- 
der the  guaranty  will  be  regarded  as  continu- 
ing, when  by  the  terms  of  the  contract  it  Is 
evident  that  the  object  is  to  give  a  standing 
credit  to  the  principal  debtor,  to  be  used  from 
time  to  time,  either  indefinitely,  or  until  a 
certain  period.  So  a  guaranty  may  be  con- 
strued as  continuing  where  attendant  cir- 
cumstances strongly  indicate  that  more  than 
a  single  transaction  was  contemplated,  espe- 
cially if  the  right  to  recall  the  guaranty  is 
expressly  reserved.'  Likewise  the  use  of  the 
word  'all,'  with  reference  to  laborers,  team- 
sters, teams,  and  material  used,  is  indicative 
of  a  continuing  guaranty.  This  word  is  much 
stronger  than  words  which  have  been  held  to 
indicate  a  continuing  guaranty.  The  law  is 
thus  stated,  by  the  same  authority,  on  page 
1441:  'The  use  of  the  word  "may,"  with  refer- 
ence to  the  proposed  transactions  between 
the  principal  parties,  is  held  usually  to  in- 
dicate a  continuing  guaranty.  So  words  guar- 
antying payment  for  "any  goods"  which  may 


be  purchased  by  the  third  person,  or  the  pay- 
ment of  "any  debts"  which  may  be  contracted 
up  to  a  certain  amount,  are  almost  invariably 
held  to  indicate  that  the  liabUity  is  intended, 
to  be  continuing.'  See,  also,  discussfon  of  the 
word  'all'  in  case  of  Lewis  et  al.  v.  D wight, 
10  Conn.  95. 

"In  the  case  of  Trustees  of  the  Presbyter- 
Ian  Board  of  Publlcaticn  and  Sabbath-School 
Work  V.  Gllliford  et  al.,  139  Ind.  524,  38  N. 
E.  404,  the  following  contract  was  under  re- 
view: 'We  hereby  Jointly  and  severally 
guarantee  to  the  Presbyterian  Board  of  Pub- 
lication payment  for  all  sales  which  may  be 
made  by  them  to  Rev.  William  A,  Patton, 
but  our  liability  on  this  guaranty  not  to  ex- 
ceed, In  any  event,  $3,000.'  Under  this  con- 
tract Patton  purchased  goods  aggregating 
over  $10,000,  during  years  from  1881  to  1889. 
He  paid  for  all,  except  $1,600 ;  and  the  actioa 
was  to  recover  that  sum.  Of  this  contract 
the  coart  said:  'In  the  contract  before  vm 
there  is  no  limit  expressed  as  to  the  amount 
of  the  sales,  or  the  time  during  which  the 
guaranty  should  continue.  Indeed  the  amount 
of  sales  guaranteed  seems  to  be  expressed 
as  unlimited.  Guaranty  Is  expressly  made  of 
"payment  for  all  sales  which  may  be  made." 
The  only  limitation  named  in  the  contract 
is  as  to  the  ultimate  liability  of  the  guaran- 
tors, and  that  is  fixed  at  "not  to  exceed  in 
any  event  $3,000."'  So  in  the  case  at  bar. 
The  guaranty  is  to  pay  for  the  work  and 
labor  of  all  laborers,  teams  and  wagons,  em- 
ployed on  the  work  and  for  all  materials 
used  therein,'  but  the  ultimate  liability  on- 
ly Is  fixed  and  limited.  The  amount  of  labor 
and  material  to  be  used  is  not  limited,  for 
that  is  only  estimated. 

"In  Mathews  t.  Phelps,  61  Mich.  327,  28 
N.  W.  108,  1  Am.  St  Rep.  581,  the  following 
contract  was  considered:  'It  is  hereby  mut- 
ually agreed  that  William  E.  Moloney  and 
Ralph  Phelps,  Jr.,  is  to  become  the  surety 
of  Charles  Savanac  to  James  L.  Mathews,  for 
the  sale  of  cigars,  to  the  extent  of  two  hun- 
dred dollars.'  Of  this  contract,  the  coart 
said:  "The  record  further  shows  that  Sav- 
anac failed  to  return  to  the  plaintiff  money 
received  by  him,  on  the  sale  of  cigars,  to  tbe 
amount  of  $189.04.  It  also  appears  that 
the  sales  made  by  Savanac  for  the  plaintiff 
amounted  to  more  than  $1,000,  and  defend- 
ant's counsel  contend  that  the  contract 
of  suretyship  did  not  extend  beyond  the  sale 
of  $200  worth  of  cigars,  and  was  not  contin- 
uous; and,  plaintiff  having  received  returns 
exceeding  $200,  the  defendants  are  not  liable 
in  this  action.  This  would  be  a  narrow  con- 
struction to  place  upon  the  terms  of  the  con- 
tract. It  is  the  extent  of  the  liability,  and 
not  the  extent  of  the  sales,  that  is  limited 
to  $2d0.'  So  in  the  case  at  bar,  it  Is  tbe  ex- 
tent of  liability  that  is  limited,  not  amount 
of  labor  and  material  to  be  used. 

"It  would  require  a  volume  to  review  tbe 
cases  wherein  is  discussed  the  question  as  to 
what  words  do  or  do  not  constitute  a  con- 
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tcclDg  enaranty.  A  great  nnmber  of  tbem 
aiv  reTlewed  in  Brandt,  Suretyship  Guaranty 
v'l  Ed.)  {  178  et  seq.,  and  are  cited  by  coun- 
sel for  tbe  respectlye  jmrtles  in  this  case. 
Wtrther  or  not  the  contract  is  to  be  declar- 
fd  a  contlnrnlDK  guaranty  or  a  limited  guar- 
iDty  mnst  be  determined  by  tbe  language 
Tti-n  rerlew  to  each  particular  case,  as  well 
■»  by  sodi  circumstances  as  are  permissible 
mder  the  rales  for  the  construction  of  con- 
s-irts.  WbflBt  the  courts  differ  as  to  what 
wrtrds  do  or  do  not  constitute  a  continuing 
nannty,  tbey  seem  to  agree  upon  the  ques- 
ticD  that  If  tlie  contract  Is  found  to  be  a 
•T>iitinnliis  gnaranty,  the  payments  by  the 
principle  do  not  discharge  the  guarantor, 
itifsn  sncb  payments  discbarge  the  full  debt 
to  which  tbe  gnaranty  attached.  We  have 
read  eacb  and  every  case  by  counsel  cited,  as 
veil  as  sncb  otbers  as  we  could  find,  and,  ap- 
F'lying  to  tiie  contract  in  this  suit  the  usual 
nies  of  constmction,  we  conclude  that  the 
.niaranty  bereln  contained  is  a  continuing 
znannty,  and  one  which  attached  to  each 
item  of  labor  and  material  furnished  la  the 
<:o3stnictlon  of  tbe  sewer,  and  that  the  gnar- 
Hty  in  tbat  sense  was  unlimited,  but  that 
.bp  nltimate  amount  of  the  guarantor's  Ha- 
Mlity  alone  was  limited.  In  such  case  the 
nanmtors  are  not  released  from  liability 
ODtil  all  labor  and  material  is  paid  for  by 
tbeir  principal,  and  upon  his  failure  the  guar^ 
tntots  are  liable^ 

"2.  It  la  urged  that  section  20,  art.  9,  of 
•±e  Kansas  City  Charter  Is  violative  of  tbe 
rate  Constitution,  and  also  in  conflict  with 
:>  state  la^s  pertaining  to  civil  procedure. 
This  complatot  is  directed  to  tbat  portion 
o'.  the  section  which  undertakes  to  establish 
s  court  procedure  In  cases  arising  on  con- 
larts  of  tbis  character.  A  discussion  of  this 
qcrstion  Is  not  necessary  to  a  determination 
vf  this  case.  It  was  first  lodged  In  the  case 
m  a  motion  for  new  trial,  and  thus  after 
>-i:es  had  been  Joined,  and  a  trial  had  upon 
:te  merits.  It  is -clear  that  the  first  portion 
•:•;  tbe  challenged  section  violates  no  consti- 
rational  proTlsion.  And  we  do  not  in  this 
'-ase  undertake  to  pass  upon  the  latter  por- 
*».  or  that  portion  prescribing  a  method 
<*  procedure  In  the  courts.  In  the  record 
More  us  no  demurrer  was  filed  to  the  petl- 
ticn,  and  no  motion  made  to  strike  out  the 
isterrenlng  petitions.  Under  such  drcum- 
etanccs  tbe  question  raised  for  the  first 
time  in  motion  for  new  trial  Is  unavailing. 
The  question  as  to  whether  or  not  the  dty 
could  maintain  the  suit  In  manner  in  which 
it  was  brought  was  the  subject  of  demurrer, 
ind  is  waived  by  tbe  answer  being  filed  to 
tbe  merits.  Rankin  v.  Real  Estate  Co.,  199 
Uo.  345,  97  S.  W.  877 ;  Kansas  City  ex  rel. 
T.  Surety  Company,  196  Mo.,  loc.  dtaOO, 
93  8.  W.  405.  Tbe  latter  case  is  am  acti<H> 
fimQar,  in  many  respects,  to  the  one  at  bar, 
md  involving  tbe  identical  charter  provision, 
lad  in  disposing  of  the  mstter,  Burgess,  J., 
Hid:    "Defendanta  claim  that  the  court  erred 


In  permitting  the  McTeman-Halpln  Rock 
Crushing  Company,  Stewart-Peck  Sand  Com- 
pany, and  HalUwell  Cement  Company  to  file 
Intervening  petitions;  such  permission  being 
without  authority  of  law.  The  record  shows 
that  while  appellants  did  move  the  court 
to  strike  out  the  Intervening  petitions  of  re- 
spondents, the  motions  were  overruled;  that 
defendants  then  answered,  and  went  to  trial 
upon  the  merits,  and  In  this  way  waived  tbe 
questions.  Rinard  v.  Railroad,  164  Mo.  270, 
64  S.  W.  124;  Llese  v.  Meyer,  143  Mo.,  loc. 
clt  656,  45  a  W.  282;  Cofer  v.  Riseling,  153 
Mo.  633,  55  S.  W.  235;  Springfield  E.  &  T. 
Co.  V.  Donovan,  147  Mo.  622,  49  S.  W.  500. 
The  objection  might  have  been  raised  by 
demurrer,  upon  the  ground  that  there  was 
defect  of  parties  plaintiff,  tbat  several  causes 
of  action  were  improperly  united,  or  that 
the  parties  plaintiff — 1.  e.,  the  Interveners — 
were  not  necessary  parties  to  a  complete 
determination  of  the  action.  Had  objection 
to  the  petition,  for  the  cause  intimated,  beer 
made,  either  by  motion  or  demurrer,  the  petl 
tion  could  only  have  been  sustained,  if  at 
all,  under  section  20  of  article  9  of  the  city 
charter,  under  which  the  interveners  were 
permitted  to  intervene,  the  validity  of  which 
section  would  necessarily  have  been  Involved. 
But  as  this  was  not  done,  and  as  objection 
to  the  action  of  the  court  in  overruling  the 
motion  to  strike  out  said  Intervening  peti- 
tions was  waived,  as  aforesaid,  that  section 
of  the  charter  is  not  before  us  for  review.' 
So,  In  this  case,  the  question  of  the  constitu- 
tionality of  this  charter  provisicHi  is  not  nec- 
essarily before  us.  When  it  becomes  a  live 
issue,  It  will  be  time  enough  to  make  a  dis- 
position thereof.  However,  this  city  charter 
provision  tot  procedure  In  the  state  courts 
is  a  little  singular,  to  say  the  least  of  it. 
This  leaves  but  one  question  remaining  In 
the  case,  and  to  that  we  next  proceed. 

"3.  The  referee,  as  to  Richards  &  Conover 
Hardware  Company,  found  the  facts  thus: 
'Seventh.  The  sewer  was  built  by  the  de- 
fendant Youmans.  In  the  work  of  construc- 
tion, material  and  labor  was  furnished  and 
was  used  therein  as  follows:  •  «  «  "(h) 
By  claimant  Richards  &  Conover  Hardware 
Company,  a  corporation,  blasting  powder, 
dynamite,  fuse,  caps,  rope,  nails,  spikes, 
buckets,  rubber  boots,  hose  and  tools,  as 
shown  by  Exhibit  4  of  the  transcript,  and  on 
which  there  remains  due  the  sum  of  $678.29. 
Items  of  this  account  were  used  on  the  work, 
but  did  not  go  into  or  become  a  part  of  the 
work.  All  of  these  Items,  however,  were 
consumed  on  the  work,  except  a  few  hundred 
feet  of  wire  rope,  which  was  badly  worn.'" 
His  conclusion  of  law  on  this  dalm  is  stated 
In  this  language:  'Eighth.  The  claimant' 
Richards  &  Conover  Hardware  Company  is 
entitled  to  recover  from  the  defoidants  the 
sum  of  $687.29,  with  interest  from  the  date 
of  the  filing  of  its  demand  herein,  January 
22,  1904,  at  the  rate  of  6  per  cent  per  an- 
num.'   Tbe  defendant  excepted  to  these  con- 
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elusions  In  this  manner:  '(15)  This  defendant 
excepts  to  the  eighth  conclualcm  of  law  con- 
tained In  said  report,  for  the  reason  that, 
upon  the  law  as  applied  to  the  facts  found 
by  the  referee  in  said  report,  the  cialmant 
Richards  &  Conover  Hardware  Company  is 
not  entitled  to  recover  any  sum  whateyer, 
either  of  principal  or  interest,  against  this 
defendant,  but,  on  the  contrary  thereof,  the 
Judgment,  upon  the  facts  as  found  and  the 
law  as  applied  thereto,  should  be  in  favor 
of  this  defendant  and  against  said  claimant. 
(16)  This  defendant  further  excepts  to  said 
eighth  conclusion  of  law,  for  the  reason  that 
the  undisputed  evidence  shows  that  the  ac- 
count sought  to  be  recovered  by  said  Richards 
&  Conover  Hardware  Company,  in  its  writ- 
ten statement  of  claim  and  demand  filed 
lierein,  the  amount  of  $382.86,  was  and  is 
claimed  for  the  price  of  articles  such  as 
manila  rope,  wire  rope,  wire-rope  damps, 
washers,  wooden  budgets,  shovel  handles, 
railroad  spikes,  hatchets,  chains,  wire  nails, 
hoop  pails,  cedar  budcets,  hose  couplings, 
etc.,  which  did  not  enter  into  the  construc- 
tion of  said  sewer,  and  became  no  part  there- 
of, and  are  not  within  the  description  of  any 
of  the  articles  for  which  this  defendant  be- 
came In  any  way  liable  by  the  terms  of  con- 
tract of  guaranty  signed  by  defendant  and  su- 
ed upon  herein.  The  specific  items  of  said  ac- 
count and  the  amounts  thereof,  above  re- 
ferred to,  are  as  follows,  to  wit:  [Here 
follows  list  and  date  of  artides.]  And  said 
referee  finds  that  a  part  of  the  claim  of 
said  claimant  is  for  "rope,  nails,  spikes, 
buckets, '  rubber  boots,  hose  and  tools,  as 
shown  by  Exhibit  4  of  the  transcript,"  and 
that  "items  of  this  account  were  used  on  the 
work,  but  did  not  get  Into  or  become  a  part 
of  the  work,"  and  that  under  the  law,  as 
applied  to  the  undisputed  evidence  and  said 
findings,  this  defendant  is  in  no  way  liable 
for  that  part  of  said  claim  set  out  above.' 

"Defendant  contends  that  its  fifteenth  ex- 
ception, as  above  set  out,  should  have  been 
sustained.  And  it  further  Insists  that  even 
if  the  claim  as  to  powder  should  be  allow- 
ed, yet  Its  sixteenth  exception  as  to  other 
items  should  have  been  sustained.  We 
think  the  fifteenth  exception  was  properly 
overruled.  In  the  account  were  items  for 
blasting  powder,  dynamite,  fuse,  and  caps. 
This  exception  struck  at  the  whole  account. 
When  the  contract  to  build  this  sewer  was 
entered  Into,  It  must  have  been  considered 
that  blasting  rock  would  be  a  necessary 
part  of  the  work,  and  to  that  end  the  use 
of  such  material  as  above  named  would  be 
required  and  used.  Under  the  lien  laws 
pertaining  to  railroads  it  has  been  held  that 
such  items  were  recoverable.  Rapauno 
Chem.  Co.  v.  Ry.  Co.,  59  Mo.  App.,  loc.  cit 
12;  ZIpp  V.  Fidelity  &  Deposit  Company, 
73  App.  Div.  20,  76  N.  Y.  Supp.  386;  Pow- 
der Co.  V.  Ry.  Co.,  183  N.  T.  306,  76  N.  E. 
153,  2  L.  R.  A.  (N.  S.)  288,  111  Am.  St  Rep. 
751 ;   Hazard  Powder  Co.  v.  Byrnes,  21  How. 


Prac.  (N.  T.)  180;  Giant  Powder  Co.  v. 
Oregon  Pacific  Ry.  Co.  (C.  C.)  42  Fed.  470, 
8  L.  R.  A.  700.  In  Rapauno  Chem.  Ca  v.  Ry. 
Co.,  supra,  the  court  says :  The  rule  to  be  de- 
duced from  the  foregoing  authorities  Is  that. 
In  order  to  maintain  a  lien  for  materials  fur- 
nished, it  is  not  necessary  In  all  cases  that 
such  materials  should  actually  have  gone 
Into  the  structure  and  formed  a  part  there- 
of. It  is  sufficient  if  their  use  was  neces- 
sary, and  they  were  in  fact  used  oir  consum- 
ed la  the  making  of  the  Improvements. 
Hence  we  think  that  the  argument  Is  un- 
sound; that  the  lien  In  the  case  bere  must 
fail  because  the  powder  was  entirely  con- 
sumed, and  therefore  could  not  have  been 
actually  Incorporated  In  the  work.  Such  a 
construction  of  the  statute  we  conceive  to  b» 
a  strained  one,  and  not  within  Its  equity  or 
spirit  What  was  said  on  this  subject  by 
the  Supreme  Court  In  the  case  of  Simmons 
y.  Carrier,  00  Mo.  581,  must  be  read  in  the 
light  of  the  particular  facts  of  that  case. 
There  the  claim  was  for  lumber.  The  court 
held  that  a  Hen  could  not  be  maintained  for 
such  material,  unless  it  actually  entered  Into 
the  construction  of  the  building.  This  was 
undoubtedly  a  proper  construction  of  the 
statute  as  applicable  to  lumber  and  such  like 
materials  to  be  used  in  or  on  the  Improve- 
ments; but  In  our  opinion  It  Is  unreasonable 
to  apply  such  a  test  to  powder,  which  is  en- 
tirely consumed  In  Its  use.'  What  is  there 
said  as  to  powder  applies  with  equal  force 
to  dynamite,  fuse,  and  caps,  likewise  used 
and  for  like  purpose.  In  Powder  Co.  v.  Ry. 
Co.,  183  N.  Y.  306,  76  N.  B..  loa  cit  156,  2  L. 
R  A.  (N.  S.)  288,  111  Am.  St  R^.  751,  In  dis- 
cussing powder  used  for  blasting  In  the  con- 
struction of  a  railroad,  the  Court  of  Aroeals 
of  New  York  says:  "The  argument  that  dy- 
namite is  not  a  material,  but  a  part  of  the 
contractor's  plant  which,  like  picks  and  shov- 
els or  mechanical  appliances,  are  used  In  the 
performance  of  work,  but  are  not  considered 
materials  furnished  within  the  purview  of 
the  statute,  seems  to  us  inherently  unsound. 
A  steam  shovel,  an  engine  and  boiler,  picks, 
shovels,  crowbars,  and  the  like  are  tools  and 
appliances,  which,  while  used  in  the  doing 
of  the  work,  survive  Its  performance,  and 
remain  the  property  of  their  owner.  Not  so, 
however,  with  materials  that  are  used  up 
In  the  performance  of  the  work,  and  are 
therefore  invisible,  except  as  they  survive  In- 
tangible results.  We  think  that  explosives, 
when  used  as  substitutes  for  other  recognized 
"materials,"  are  covered  by  the  same  prin- 
ciple. They  enter  into  and  form  a  part  of  tbe- 
permanent  structure  quite  as  much  as  the 
earth,  rails,  ties,  culverts,  and  bridges  that 
we  can  see  and  feel.'  So  that,  as  to  the  ar- 
ticles mentioned  aforesaid,  we  bold  that  they 
are  materials  used  in  the  sewer  built  and 
for  wMch  the  defendant  Is  liable.  There  was 
no  error  In  overruling  the  fif  teoitb  exception. 
"Eixception  No.  JL6  raises  quite  a  diCterent 
question.    By  this  exception  the  defendant 
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letTcs  ont  the  ttems  in  the  account  of  pow- 
der, dynamite^  fuse,  aad  caps  used  In  blasting 
reds  bnt  attacks  the  remaining  items  of  the 
iccount,  covering  such  things  as  rope,  picks, 
■•li.  handles,  chalna,  buckets,  epades,  shov- 
U$.  track  spikes,  rubber  boots,  etc.    This  ex- 
i.r{>tion  la  quite  different  from  exception  No. 
Ij,  wherein  was  attacked  the  whole  account, 
IcclDdlng  powder,  dynamite,  fuse,  and  caps. 
rtioe  was    error    committed   in   overruling 
this  exertion  No.  16.     The  articles  therein 
lumed  are  socli  as  constitute  a  part  of  the 
ctanactor's  plant,  or  his  tools  and  imple- 
lii-als  with  which  to  do  the  work.    Such  ar- 
Vtlt^   although    worn   out    In    the    service, 
itici3ld  not  and  do  not  fall  within  the  term  of 
'Euterials  used  In  the  construction  of  a  sew- 
s:  or  like  work.    Such  articles  have  usually 
t«eo  classed,   in  the  contractor's  plant,   as 
Mis  and  Implements  of  work,  and  not  as 
materials  used.     Powder  Co.  v.  R.  R.,   116 
Uo.  AnpL.  loc.  dt  369,  92  S.  W.  150;    Ra- 
panoo  Chem.  Co.  v.  R.  R.,  supra;  Basshor  & 
Coi  T.  R.  R.,  65  Md.  99,  31  Atl.  285;   Seals  et 
*'-  r.  Fidelity  &  Deposit  Co.,  76  App.  Dlv. 
SA  78  N.  Y.  Supp.  5S4;  Allen  v.  Elwert,  29 
w,  loc.  dt  443,  44  Pac.  823,  48  Pac.  54.    It 
Is  ursed  by  the  intervening  petitioner,  Rlch- 
uia  Ic  Conover  Hardware  Company,  that  the 
erideooe  shows  that  the  articles  were  entire- 
i.v  consomed   In  the  work  on  this  job,  and 
for  that  reason  they  fall  within  the  term  'ma- 
terials used  therein,'  as  fonnd  In  the  contract 
Tlk-re  are  some  loose  expressions  In  several 
cjes  that  lend  color  to  the  contention  made 
Vv  this  respondent  but  we  are  not  impress- 
d  therewith,  and  will  not  follow  such  cases. 
loo's,  implements,  and  appliances,  used  by 
t^  contractor  In  the  prosecution  of  the  work, 
ire  not  materials  used  therein  In  any  rea- 
suoable  sense  of  the  term.     If  a  pick,  shov- 
t-  pair  of  boots,  hoisting  rope,  or  any  other 
^xplement    tool,   or   appliance   used  by   the 
'..htnctor  on  the  work  is  worn  out  or  brok- 
ea.  It  does  not  follow  that  such  article  thus 
^ieccmes   material   used    therein    within    the 
Leaning  of  the  contract    The  contract  pre- 
iiHHjees  that  the  contractor  has   and  will 
■Tiniigh,  upon  his  own  account,  the  necessary 
'..'■•lis.  Implements,  and  appliances  with  which 
b  perform   the  work.     It  follows  that  the 
cwt  erred  In  overruling  the  sixteenth  excep- 
'Jfta  of  defendant.     The  items,  thus  errone- 
'■^ly  placed  in  the  judgment  appealed  from, 
>;?regate  $382.86.    The  judgment  allowed  to 
Iticbards   Sc    Conover    Hardware    Company, 
^K.29,  when  It  should  have  allowed  to  said 
iiteTTMilng  petitioner  only  the  sum  of  |304.- 
&  la  all  other  respects  the  judgment  of  the 
Mai  court  is  correct    To  obviate  the  issu- 
>K«  of  process  from  this  court,  although  le- 
(ai  and  proper,  and  often  done,  instead  of 
a-^fying  the  judgment  of  the  circuit  court 
ud  entering  judgment  here,  we  will  reverse 
isd  remand  the  cause  to  the  circuit  court, 
*^ltb  directions  that  said  court  modify  Its 
fonaer  judgment  to  the  extent  herein  indlcat- 
^;  L  e,,  by  allowing  Richards  &  Conover 


Hardware  Company  $304.47,  instead  of  $687.- 
29,  and  that  it  enter  such  modified  judgment 
as  of  the  date  of  the  original  judgment  The 
coats  of  this  appeal  should  be  and  will  be 
taxed  to  Intervening  petitioner  Richards  & 
Conover  Hardware  Company. 

"It  is  therefore  ordered  that  the  cause  be 
reversed  and  remanded,  with  the  directions 
aforesaid,  and  that  the  costs  of  this  appeal 
be  taxed  to  respondent  Richards  &  Conover 
Hardware  Company." 

WOODSON,  J.,  concurs.  LAMM,  J.,  con- 
curs in  a  separate  opinion.  VALLIANT,  P. 
J.,  dissents  in  a  separate  opinion. 

Frank  P.  Sebree  &  Peak  &  Strother,  for 
appellant  Botsford,  Deatherage  &  Young, 
Johnson  &  Lucas,  R.  F.  Field,  Chas.  B.  Ad- 
ams, M.  A.  Fyke,  Rees  Turpin,  Williams  & 
Hunter,  and  Henry  S.  Conrad,  for  respond- 
enta 

PER  CURIAM.  This  cause  having  been 
transferred  to  the  court  In  banc  and  having 
been  reargued,  the  foregoing  opinion  of  Judge 
GRAVES  in  division  No.  1  Is  adopted  as  the 
opinion  of  the  court  In  banc. 

GANTT,  C.  J.,  and  BURGESS,  FOX,  and 
WOODSON,  JJ.,  concur  therein.  LAMM,  J.» 
concurs  In  separate  opinion.  VALLIANT,  P. 
J.,  dissents. 

LAMM,  J.  (concurring).  Not  only  do  the 
precedents  dted,  the  reasons  employed,  and 
the  grammatical  construction  and  analysis 
made  of  the  contract  signed  by  appellant  as 
guarantor  abundantly  sustain  the  conclusion 
reached  in  the  opinion  to  the  effect  that  the 
guaranty  was  a  continuing  one  (covering  each 
and  every  Item  of  labor,  material,  etc.,  used 
in  the  construction  of  the  sewer),  and  that 
the  limitation  was  on  appellant's  liability 
alone,  but  additional  observations  seem  in 
order.  For  Instance,  it  is  not  plain  to  me 
that  the  guarantor  or  surety,  becoming  such 
for  gain  and  mere  hire  (such  as  appellant 
is),  is  entitled  to  Invoke  the  doctrine  that 
sureties  are  favorites  of  the  law,  or  the  doc- 
trine of  very  strict  construction.  It  seems 
to  me  those  doctrines  are  fictions  of  the  law. 
Invented  as  a  shield  for  those  persons  who, 
for  sentimental  reasons,  stand  sponsor  for 
others  in  their  undertakings.  For  this  rea- 
son the  law  holds  them  in  tender  regard. 
Why  should  a  mere  hireling  stand  In  their 
shoes  or  wear  their  livery? 

Furthermore,  the  plain  justice  and  good 
sense  of  tlie  thing  run  with  the  opinion.  It 
has  been  said  the  laborer  is  worthy  of  his 
hire.  It  may  be  said  the  materialman  is  wor- 
thy of  his  pay.  Common  honesty  says  as 
much  as  that  Now  Kansas  City,  with  these 
ends  in  view,  prescribed  by  ordinance  that  all 
laborers  and  all  materialmen  should  be  paid. 
Such  end  is  a  proper  municipal  purpose.  St 
Louis,  to  Use,  etc.,  v.  Von  Phul,  133  Mo.  561, 
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34  S.  W.  843,  54  Am.  St  Rep.  695.  The  ordi- 
nance does  not  say  that  part  shall  be  taken 
and  the  rest  left.  It  does  not  say  that  one 
group,  A.,  B.,  and  C,  shall  be  paid,  leaving 
another  group,  D.,  B.,  and  F.,  unpaid.  It  does 
not  say  the  contractor  may  pi<^  and  choose 
whom  he  would  pay,  and  thereby  relieve  his 
guarantor.  Nor  does  It  say  that  the  vigilant, 
the  strenuous,  the  persistent,  shall  be  paid, 
and  the  meek,  the  patient,  and  the  confiding 
may  whistle  for  their  pay.  In  fine,  the  ordi- 
nance would  not  be  met  in  its  spirit  by  paying 
the  first,  the  last,  or  the  middle  group  of  labor- 
ers or  materialmen.  It  would  only  be  met 
by  paying  each  and  every  one  of  them.  The 
contractor  was  bound  to  subserve  the  full 
ordinance  purpose — an  honest  and  self-evi- 
dent purpose.  Therefore,  when  appellant 
signed  the  contract  as  guarantor,  prima  fac- 
ie (absent  clear  words  to  the  contrary)  it 
stood  sponsor  for  the  carrying  out  of  that 
very  purpose ;  for,  by  Inexorable  implication, 
In  the  absence  of  a  contrary  intent  appear- 
ing, the  ordinance  purpose  was  carried  over 
into  the  contract,  and  shines  there  in  every 
line  of  It  This  would  be  true  even  if  the 
doctrine,  strictlsBlml  Juris,  is  applied.  In 
discussing  that  doctrine  In  State  ex  rel.  v. 
Rubber  Mfg.  Co.,  149  Mo.,  loc.  dt  212,  60  S. 
W.  321,  330,  Valllant  J.,  said:  "When  par- 
ties execute  a  statutory  lx>nd,  they  are  charge- 
able with  notice  of  all  provisions  of  the 
statute  relating  to  their  obligation,  and  those 
provisions  are  to  be  read  Into  the  bond  as 
its  terms  and  conditions."  The  view  there 
announced  met  with  the  entire  approval  of 
this  court  In  banc.  In  Henry  County  v.  Sal- 
mon et  al.,  201  Mo.,  loc.  cit  162,  163,  100  S. 
W.  20.  In  that  case  the  sureties  of  Salmon 
&  Salmon  Invoked  the  doctrine  of  strict  con- 
struction. The  case  calling  for  it,  the  doc- 
trine of  State  ex  rel.  v.  Rubber  Mfg.  Co.,  su- 
pra, was  relied  upon  in  determining  the  scc^e 
and  Intendment  of  the  bond  in  suit,  and  it 
was  said:  "This  (view)  does  not  strike  down 
the  hornbook  propositions  that  the  obliga- 
tion of  the  surety  should  not  be  stretdted 
or  swollen  by  mere  Implication,  and  that  sure- 
ties are  favorites  of  the  law,  and  are  enti- 
tled (subject  to  some  qualifications)  to  stand 
on  the  terms  of  the  bond,  construed  strlct- 
issimi  Juris.  It  merely  puts  the  matter  on 
a  common-sense  footing,  as  between  man  and 
man,  by  reading  the  written  law  into  the 
bond,  discerning  the  objects  to  be  subserved 
by  the  bond,  and  getting  at  the  true  intent 
and  meaning  of  the  bond  by  applying  its 
terms  to  the  objects  sought  The  general 
language  of  the  bond  must  be  interpreted  in 
the  light  of  these  considerations." 

Furthermore,  in  the  eye  of  the  law,  when 
A.,  B.,  and  0.  contracted  to  furnish  material 
to  construct  the  sewer  and  furnished  it,  they 
did  so  on  the  strength  of  the  protection  of 
appellant's  guaranty.  They  were  as  much 
entitled  to  that  protection  as  D.,  E.,  and  F. 
Nay,  more;  appellant  intended  that  A.,  B., 
and  0.  should  rely  upon  the  protection  of 


the  guaranty.  It  signed  one,  by  its  words 
Inevitably  luring  A.,  B.,  and  C.  Into  relying 
thereon.  It  established  the  contractor's  cred- 
it Tills  being  so,  how  comes  It  that  A.,  B., 
and  C.  stand  to  lose  that  protection?  (Cer- 
tainly it  is  by  no  act  of  theirs.  No  more 
should  it  be  by  the  act  of  the  law,  unless 
the  law  Is  constrained  to  so  act  No  more 
should  it  be  by  the  act  of  D.,  E.,  and  F.  Ap- 
pellant contends  that  A.,  B.,  and  C.  lost  their 
protection  because  D.,  B.,  and  F.  absorbed 
the  fund,  covered  by  the  guaranty,  in  full. 
If  appellant  had  paid  D.,  E.,  and  F.,  it  might 
well  answer  A.,  B.,  and  C.  that  It  had  filled 
the  measure  of  Its  guaranty.  But  appellant 
paid  never  a  kc^ek,  sou,  or  ha'penny.  The 
contractor  paid,  and.  In  so  doing,  did  precise- 
ly right  as  far  as  he  went  But  because  be 
paid  D.,  B.,  and  F.,  and  chose  to  leave  A., 
B.,  and  C.  in  the  lurch,  that  self-serving 
and  capricious  act  on  his  part  ought  not  to 
strip  A.,  B.,  and  C.  of  their  protection  under 
the  guaranty,  unless  it  was  the  obvious  In- 
tention of  the  materialmen,  the  contractor, 
and  the  guarantor,  when  they  started  out  on 
their  Joint  venture,  that  it  tdiouid  have  that 
result  Obviously,  no  such  result  was  con- 
templated at  the  beginning,  or  it  would  have 
been  plainly  so  set  down ;  therefore  no  such 
result  should  be  reached  at  the  end.  All's 
well  that  ends  well — not  otherwise.  How 
could  A.,  B.,  and  0.  protect  themselves  against 
the  contractor's  paying  whom  he  chose? 
How  could  they  keep  alive  a  valuable  right, 
once  theirs,  viz.,  the  security  of  appellant's 
guaranty,  except  as  th^  have  done?  There- 
fore, as  this  guarantor  induced  A.,  B.,  and 
C.  to  contract  with  the  contractor  on  the  the- 
ory that  it  was  bound  to  them,  it  ought  not 
to  escape  through  the  loophole  of  a  theory 
falling  short  of  compliance,  so  Ipng  as  they 
are  without  fault  and  so  long  as  appellant 
has  paid  nothing  on  its  liability.  Reduced 
to  simple  elements,  appellant  agreed,  in  ef- 
fect to  pay  a  balance  not  to  exceed  $83,540. 
It  is  the  same  form  of  a  guaranty.  In  final 
analysis,  as  if  A.  agreed  with  B.  that  C. 
would  pay  for  all  goods  C.  purchased  of  B., 
provided  that  if  A.  be  called  on  to  pay  aught, 
he  should  not  be  liable  to  an  extent  beyond 
$500. 

VALLIANT,  P.  J.  (dissenting).  To  the  ex- 
tent that  the  words  in  which  a  contract  la 
expressed  leave  its  meaning  in  doubt  It 
must  be  Interpreted  in  the  light  of  the  circum- 
stances surrounding  the  parties  at  the  time 
It  was  made.  When  this  contract  of  guar- 
anty was  made  Toumans  was  about  to  enter 
into  a  contract  with  the  city  for  the  construc- 
tion of  a  sewer.  The  city  required  ttiat  he 
should  give  bond  and  security  for  the  faith- 
ful performance  of  his  contract  particularly 
that  he  would  pay  for  all  labor  and  materials 
that  went  into  the  construction  of  the  work. 
An  estimate  of  the  probable  cost  of  the  work 
was  made  by  the  city  engineer.  This  esti- 
mate was  ^,540.    But  it  was  contemplat- 
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d  that  the  work  might  exceed  the  estimated 

JXWL,  unl  that  fact  was  In  the  minds  of 

ty  putiea  when   they  made  this  contract 

wiKD  tlie  Boretiea  were  asked  to  go  on  this 

iKiid  and  gnarantr  that  the  contractor  would 

:iT  for  til  the  labor  and  materials  nsed,  the 

:  toal  Inquiry  would  be,  what  is  the  extent 

<:  tb(  uidertaUng,  to  what  extent  are  we 

ibeobUpted?    To  this  the  obvions  answer 

'Ji  it  is  estimated  that  the  cost  will  be  $83,- 

'■^\  but  it  may  go  beyond  that — how  mach, 

.« isx  can  say.    In  the  face  of  that  nncer- 

1  :iT  tbe  BoretleB  bad  this  clause  limiting 

'.-ir  liability  inserted,  and  In  my  opinion  it 

'ti  loteDded  to  mean  that  "we  guarantee 

"jt  tbe  coDtnctor  will  fnlflll  his  obligation 

:  to  the  amount  of  tbe  estimated  cost,  but 

t  op  to  an  indefinite  beyond."    In  entering 

>  ivotracts  of  this  kind  men  most  be  cred- 

-1  with  some  degree   of   care  and   fore- 

•  cithL    When  one  goes  security  for  anoth- 

?  espcdally  when  the  going  of  security  is 

-  itself  a  business  transaction,  he  usually 

'i'ua  means  to  ascertain  what  the  man  is 

'CTth.  and  what  are  his  means  of  fulfilling 

:«  afagement,   and    he   circumscribes   his 

^nntj  to  that  estimated  capacity.    Sup- 

:■'*  that,  instead  of  a  contract  worded  as 

■-'»  '.1  a  contract  had  been  presented  to  these 

•Jttles.  Mying  In  plain  terms:    "It  Is  esti- 

]Mted  tlat  thlB  work  win  cost  only  $83,540, 

•^t  It  is  Uable  to  go  much  beyond  that,  and 

"»ngh  in  the  course  of  its  performance  the 

'^itrsctor  BhonM  faithfully  pay   for  labor 

i^^  materials  consumed   sums    aggregating 

»-*.  yet  the  sureties  on   this  bond  are 

=^"1  to  the  further  extent  of  $83,540,  for 

•a^'f       '  "Id  materials,   beyond  that   so 

v*ia  for  by  the  contractor"— can  we  conceive 

,  ^  onslness  concern  signing  such  a  guar- 

...'•  •    "'  by  Interpretation   that  is  what 

;.  s  ctMitract  Is  said  to  mean.    Of  course.  If 

."      *  ^''**  till*  contract  means,  we  have 

•  It    fT^  '*'  '*«««Ue88  of  '«'l»at  we  may 

•  h  t  If  I    '^^^^  0'  tbe  men  who  signed 

•  ,(,  ^  "  •*  *  lueatlon  of  construction,  we 
;  :  "•*  *"  8lTe  it  that  construction  if  there 
•-  wht™"*  ^  ""®  ^'**    ^™*^    business 

Tl»  evidence  shows  that  the  contractor 
'■-i  t^*?°™'  '*'  'n  excess  of  the  $83,540, 
r.".M*^  '^.  ""y  opinion,  the  sureties 
"■*  ■"*  '*°™* '«  aaything  remaining  unpaid. 


^.ETEB  V.  R  J.  BOYD  PAVING  &  CON- 

oTRtiCTjoN    CO. 
i^jreme  Court  o(  Misaonri.  Division  No.  2. 

Jnly  14,  1908.) 
ni?'o'""~^''°»iTES-MoDB    or    Ar- 

.  J?1?k"*A'^'  •"  that,  when  a  document 
•  i^^rel^  the  common  law  or  by  statute  to 
;« Jijned  by  any  person,  a  glgnature  of  his 
-»-«  m  us  own  handwriting  is  not  required, 
'<■  he  may  waaeat  another  to  sign  his  name 
•it  aini. 

iEi  Xote.-Pflr«««ea  in  point,  see  Cent.  Dig. 
■'•  41,  Sinatnrei,  f  &] 


2.    MUNIOIPAI.      COBFOSATIONS— ObDIKANCES— 

Appkoval   bt   Matob— Signatubb— Suffi- 

0IENC7. 

Under  Rev.  St.  1809,  §  4160,  cl.  7  (Ann.  St 
1906,  p.  2253),  declaring  that  where  the  written 
signature  of  any  person  is  required,  the  proper 
handwriting  of  such  person  shall  l>e  intended, 
and  a  city  charter  providing  that  an  ordinance 
shall  l>e  presented  to  the  mayor,  who,  if  he  ap- 
prove the  same,  stiaU  sign  it  the  signature  of 
the  mayor  affixed  to  an  ordinance  by  a  third 
person  under  the  Immediate  direction  of  the 
mayor  and  by  bis  authority  is  nevertheless  suf- 
ficient, especially  where  it  purports  to  l>e  signed 
by  the  mayor,  and  is  authenticated  by  the  city 
clerk  under  tiie  seal  of  tbe  city. 

8.    SaICS  —  lUPBOVEUENTS  —  BlDB  —  NOTICE— 

•  PoBMCATioN— "Ten  Successive  Days." 

Tbe  words  "ten  successive  days,"  in  a  city 
ordinance  providing  for  the  publication  for  "ten 
successive  days"  of  a  notice  for  bids  for  a  pub- 
lic improvement,  mean  publication  on  10  suc- 
cessive days  when  a  newspaper  may  l>e  pub- 
lished without  the  publisher  running  tbe  risk  of 
violating  Rev.  St.  1899,  (  2240  (Ann.  St  1906, 
p.  1420),  prohibiting  labor  on  Sunday,  and  a 
publication  in  a  daily  newspaper  not  published 
on  Sunday  of  a  notice  in  each  successive  issue 
from  April  5th  and  ending  April  17th  is  suffi- 
cient though  there  was  no  publication  on  the 
two  Sundays  intervening. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  f  856.] 

4.  TntB— Days— SUKDAT. 

In  computing  time  within  which  an  act 
must  be  done,  Sundays  will  not,  as  a  general 
rule,  be  counted. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig, 
vol.  45.  Tune,  fg  34^52.] 

5.  Municipal  Oobpobationb  —  Public  Im- 
pbovements  —  contbacts— noncoupliancue 
— Effect. 

A  contractor  for  tbe  construction  of  a  sew- 
er omitted  to  build  four  catch-basins  called  for 
by  the  contract.  The  city  engineer  authorized 
by  the  contract  to  decide  questions  relative  to 
its  execution  directed  the  omission  for  the  rea- 
son that  the  street  was  not  on  grade.  Tbe  cost 
of  tbe  basins  was  not  Included  in  the  final  esti- 
mate. Held,  that  owners  of  land  assessed  for 
the  payment  of  the  sewer  could  not  complain 
t>ecause  of  tbe  failure  to  construct  such  basins. 
[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  36,  Municipal  Corporations,  g  1066.] 

6.  Same— Tax  Bills— Issuance. 

In  determining  whether  a  sewer  has  been 
completed  within  the  charter  of  a  city  provid- 
ing that  tax  bills  for  a  sen-er  shall  not  be  is- 
sued until  the  same  shall  have  been  completed, 
and  providing  that,  in  a  suit  on  tax  bills,  de- 
fendant may  plead  and  prove  in  reduction  a  fail- 
ure to  perform  the  work  in  accordance  with  tbe 
contract,  etc.,  the  test  is  whether  the  sewer  is 
completed,  and  not  whether  a  detail  of  the  work 
is  in  accordance  with  the  contract,  and  proof 
that  every  foot  of  tbe  pipe  of  tbe  size  required 
by  tbe  ordinance  has  l>een  laid  on  tbe  proper 
grades,  and  that  the  work  has  not  been  done  in 
accordance  with  the  contract,  does  not  show  a 
failure  to  complete  the  work. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  g  10G6.] 

7.  WoBK  AND  liABOB—CoNTBACTS— Building 
Contracts  —  Substantial  Pebfobuance  — 
Liability  of  Owneb. 

A  contractor,  though  not  doing  tbe  work 
in  exact  accordance  with  the  contract,  may  re- 
cover what  the  work  is  reasonably  worth  to  the 
owner,  not  exceeding  the  contract  price. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Work  and  Labor,  g  27.] 
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8.  MrrwiciPAi,    CoBPOBAnoRB  —  Pttbuo    Im- 
PBOVEMENTS— Tax  Bills— Actions. 

A  city  charter  providing  that,  in  an  action 
on  tax  bills,  defendant  may  plead  and  prove  in 
reduction  that  the  work  was  not  done  in  a  work- 
manlike manner  according  to  the  contract,  etc., 
though  applying  on  its  face  only  to  actions  on 
tax  _  bills,  applies  when  the  owner  takes  the 
initiative  and  brings  a  suit  in  equity  to  cancel 
a  tax  bill,  and  either  tenders  or  offers  in  his 
bill  to  pay  the  actual  value  of  the  work  done. 

9.  Saicb. 

An  owner,  whose  property  has  been  assess- 
ed for  the  construction  of  a  sewer,  cannot  main- 
tain a  suit  to  cancel  tax  bills  issued  therefor 
pursuant  to  the  city  charter  authorizing  the  is- 
suance of  tax  bills  on  the  completion  of  the 
work,  and  declaring  that,  In  an  action  on  tax, 
bills,  defendant  may  plead  and  prove  a  non-' 
compliance  with  the  contract  on  tendering  the 
value  of  the  work  done,  on  proof  that  the  con- 
tractor, though  substantially  complying  with 
the  contract,  did  not  perform  all  the  work  in 
a  workmanlike  manner,  and  omitted  certain 
work  by  order  of  the  city  engineer. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  1066.1 

10.  Sake. 

The  levying  of  special  assessments  Is  an 
exercise  of  the  taxing  power. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1001.] 

11.  Taxation— Collection  ow  Tax— Injuro- 
TiON— Condition  Precedent. 

Equity  will  not  enjoin  the  collection  of  a 
tax  because  it  is  excessive,  unless  plaintiff  ten- 
ders the  amount  actually  due. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45.  Taxation,  {  1244.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  B.  Teasdale,  Judge. 

Action  by  J.  L.  Porter  against  the  R.  J. 
Boyd  Paving  &  Construction  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Ball  &  Ryland,  for  appellant  William  R. 
James,  for  respondent 

OANTT,  J.  This  is  an  action  in  equity 
against  the  defendants,  as  owners  and  hold- 
ers of  certain  tax  bills  Issued  against  the  ap- 
pellant's property,  some  83  lots  in  J.  L.  Por- 
ter's second  subdivision  and  addition  to  Kan- 
sas City,  by  which  it  is  sought  to  have  said 
bills  canceled  by  the  decree  of  the  court,  and 
the  apparent  lien  of  said  tax  bills  removed 
from  the  title  to  said  lots.  The  defendant 
construction  company  had  let  to  it  a  contract 
for  the  construction  of  a  sewer  in  sewer  dis- 
trict No.  227,  which  was  confirmed  by  an  ordi- 
nance of  the  council  of  Kansas  City  on  the 
13th  of  May,  1901,  and  proceeded  with  the  ex- 
ecution of  the  work  provided  for  In  said  con- 
tract, and  the  ordinance  under  which  It  was 
let  and  claimed  to  have  completed  the  same  in 
accordance  with  its  said  contract  on  the  14th 
of  September,  1901.  On  which  date  the  city 
Issued  and  delivered  to  the  company  the  tax 
bills,  which  are  the  subject  of  complaint  and 
thereupon  the  plaintiff  brought  this  action  for 
the  cancellation  of  said  bills  against  the  said 
property  on  September  10, 1902.  The  grounds 
as  set  forth  in  the  petition  on  which  the  said 
bills  are  assailed  were:  First  tliat  the  ordi- 


nance N&.  16,521,  whldi  provided  for  the 
construction  of  the  sewer  and  the  letting  or 
the  contract  for  that  purpose,  and  No.  16,915, 
confirming  the  contract  with  the  defendant 
company,  were  not  enacted  pursuant  to  tbe 
charter  provisions  in  that  behalf,  in  that, 
while  purporting  to  have  received  the  signa- 
ture and  approval  of  the  mayor  of  the  city, 
they  in  fact  had  not  been  signed  by  tbe  may- 
or, but  were  signed  and  approved  by  his- 
private  secretary.  Second.  That  the  notlce- 
of  the  letting  of  tbe  contract  was  not  pub- 
lished 10  successive  days  within  the  20  days- 
next  preceding  the  time  for  opening  tbe  bids, 
in  that  said  publication  was  omitted  from 
the  newspapers  during  tbe  period  of  publica- 
tion on  the  7th  and  14th  of  April,  whlcli 
were  Sundays.  Third.  That  the  defendant 
company  never  completed  the  construction  or 
Bald  sewer  prior  to  tbe  Issuance  of  tbe  bllls- 
In  question,  and  such  completion  of  said  work 
has  never  been  done,  and  the  particulars  in 
which  it  is  claimed  that  the  contractor  failed 
In  completing  the  sewer  are  as  follows:  "{ay 
That  the  contract  required  the  construction 
of  seventeen  (17)  catcb-baslns,  and  tbe  con- 
tractor only  constructed  thirteen  (13).  (b)- 
That  the  contract  provided  that  where  any 
part  of  the  sewer  was  to  t>e  built  on  or  above 
tbe  surface,  and  any  other  foundation  is  re- 
quired than  embankment  such  construction 
and  sewer  built  thereon  shall  be  covered  with. 
an  earth  embankment  carried  to  a  height  of 
not  less  tban  one  foot  above  the  top  of  the 
sewer,  and  the  top  width  of  such  embank- 
ment shall  not  be  less  tban  the  greatest  ex- 
ternal diameter  of  tbe  sewer,  and  that  the 
contractor  liad  failed  to  cover  with  an  em- 
bankment as  required,  a  portion  of  about 
1,000  feet  in  length  of  said  sewer,  which  por- 
tion was  required  to  be  laid  on  a  wall  ot 
rubble  masonry.  Fourth,  (a)  That  said  con- 
tract provided  that  the  excavation  shall  be 
done  by  open  cut  from  the  surface,  except 
where  tunneling  Is  expressly  permitted  or  di- 
rected by  the  city  engineer,  and  that  no  tun- 
neling was  in  any  manner  permitted  or  di- 
rected by  the  city  engineer;  but  notwith- 
standing the  contractor,  in  all  parts  of  the- 
work  which  was  done  In  earth  excavation, 
adopted  the  method  of  tunneling  by  alternat- 
ing a  section  of  tunnel  with  open  excavation, 
instead  of  doing  said  work  by  open  cut  from 
tbe  surface  as  required ;  and  that  by  reason 
of  such  manner  of  doing  said  wofk.  It  was  im- 
possible to  fill  said  trenches  and  tunnels  in  a 
compact  manner,  as  required,  and  the  same- 
was  not  in  fact  done,  (b)  That  when  a 
trench  Is  in  rock  formation,  tbe  filling  requir- 
ed by  the  contract  was  that  the  same  be  filled 
with  clay  to  a  point  two  (2)  feet  above  the 
top  of  the  sewer,  provided  that  tbe  rode 
from  tlie  trench  might  be  used  with  an  equal 
amount  of.  earth ;  but  no  stones  of  greater 
dimensloiis  tban  six  (6)  inches  should  be  used, 
and  that  the  filling  was  required  to  be  rammed 
and  tamped;  and  that  3,258  feet  of  said 
sewer  was  laid  in  trenches  and  excavated 
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through  rock.  In  which  th'e  contractor  did  not 
nse  earth  or  clay,  as  required,  but,  on  the 
tontrary,  the  rock  taken  from  the  tr^icb 
was  damped  Into  the  trench  as  filling  mate- 
rial, (c)  Tliat  said  contract  further  provld- 
«d  that  all  surplus  materials  from  the  trench- 
es glHmId  be  hauled  away  to  Buch  places 
^thin  a  distance  of  six  hundred  (600)  feet  as 
nii^ht  be  designated  by  the  engineer,  and  de- 
{iceited  according  to  his  directions;  and.  If 
BO  such  place  ■vrtua  designated,  the  contractor 
£boald  be  bound  to  remove  the  surplus  at  his 
<nm  risk  and  cost,  and  said  contractor  In  tIo- 
bcioD  of  said  requirement,  failed  to  remove 
tbe  sarplos  material,  but  left  large  quantities 
t!iereof  dumped  upon  plaintiff's  lands,  situat- 
ed in  the  neighborhood  of  said  sewer  works. 
ill  That  the  contractor  further  failed  to  com- 
(•iete  said  contract,  in  this:  That  manholes 
vne  required  to  be  built  In  the  line  of  said 
jsewer  at  designated  heights,  and  that  the 
c>atside  of  all  manholes  should  be  thoroughly 
plastered  witb  cement  mortar;  that  twenty- 
sine  (29)  of  such  manholes  were  provided  to 
be  bnilt  by  said  contract  and  ordinance,  and 
the  contractor  omitted  to  finish  and  com- 
plete any  of  tb^n,  in  that  none  of  these  man- 
lioles  -were  plastered  outside,  as  required. 
Vi  That  it  was  required  that  rubble  masonry 
is  the  constmction  of  said  sewer  should  be 
bnilt  of  the  best  quality  of  limestone,  laid  In 
r«ment  mortar,  the  stone  to  be  of  uniform 
nze.  generally  not  less  than  two  j[2)  feet 
square  in  area  and  six  (6)  feet  Is  thickness ; 
r^t  each  stone  should  be  laid  on  Its  natural 
t^d.  with  its  face  down,  and  sbould  have  unl- 
'orm  bearing  and  be  well-bedded  In  mortar, 
ibe  work  to  be  so  laid  as  to  secure  a  thor- 
>-izh  I)ond  tbroughout.  And  the  charge  le 
tiat  no  such  rubble  masonry  was  constructed 
»t  all :  no  sruch  stone  or  quality  of  stone  as 
reqaired  was  used.  It  was  omitted  to  lay  it 
tn  cement  mortar.  AH  that  was  done  was  to 
3=e  mortar  on  tbe  outside;  and  that  all  of 
ioeh  part  of  said  work  was  wholly  inferior 
lad  in  CTery  respect  failed  to  comply  with  the 
eoDtraet  in  that  regard,  (f)  That  said  con- 
tact required,  in  Joining  the  sections  of  sew- 
«*  pipe,  that  tbe  Joints  should  be  filled  with 
sioriar,  one  part  Portland  cement,  two  parts 
SMd,  and  the  Joint  all  thoroughly  cleaned  on 
tae  inside  and  plastered  externally,  at  least 
tiiree  (3)  inches  beyond  the  rim  of  the  socket ; 
»Ed  that,  in  fact,  the  contractor  wholly  failed 
'0  complete  said  work  in  this  particular.  In 
that  the  plastering  of  each  Joint  was  never 
waipleted,  but  for  abont  a  fourth  of  the  rim 
<cf  each  socket  at  tlie  ttottom'  of  the  pipe  was 
ai:irely  without  any  mortar,  and  the  work 
'J.  that  regard  was  left  wholly  incomplete." 
Briefly  stated,  the  above  are  tbe  propositions 
IS  which  relief  by  cancellation  of  the  bills 
ij  is-teO.  Tbe  defendant's  answer  denies  gen- 
eally  and  specially  all  of  the  foregoing  char- 
Ks,  and  concludes  with  an  allegation  that 
"A  all  things  in  the  execution  of  said  con- 
tract it  acted  In  good  faith  and  under  the  dl- 
rwlion  of  the  city  engineer  or  the  Inspector 


from  his  office;  that  If  in  any  material  mat- 
ter an  error  has  been  made  and  tbe  plaintiff 
has  been  damaged  thereby  that  tbese  defend- 
ants would  surrender  and  cancel  tbe  said  tax 
bills  for  the  payment  of  such  sum  as  the 
court  may  find  tbe  plaintiff  should  Justly 
pay."  Upon  a  trial  In  the  circuit  court,  the 
plalntlfTs  bill  was  dismissed,  and  from  that 
Judgment  the  plaintiff  has  appealed  to  this 
court  in  due  form  of  law.  So  much  of  tbe 
evidence  as  is  necessary  to  a  proper  under- 
standing of  the  respective  contentions  of  coun- 
sel will  be  noted  In  tbe  course  of  the  opinion. 
1.  Tbe  first  proposition  upon  which  tbese 
bills  are  attacked  is  that  Ordinance  16,521 
Is  void  because  it  was  not  signed  by  tbe  may- 
or of  tbe  city  in  person,  but  by  his  secretary. 
The  testimony  of  Mayor  Beed  on  this  point 
was  to  tbe  effect  that  the  signature  to  this 
ordinance  bore  a  close  resemblance  to  his 
handwriting;  that  he  thought  without  ques- 
tion that  either  Mr.  Harvey,  his  secretary, 
signed  the  signature  of  tbe  mayor  to  the  ordi- 
nance, or  be  did  it  himself,  but  his  best  Judg- 
ment was  that  Mr.  Harvey  wrote  it  under 
his  Immediate  direction.  As  to  the  other  ordi- 
nance, 16,915,  be  was  very  positive  that  the 
signature  was  in  bis  own  handwriting.  On 
cross-examination  by  counsel  for  the  city,  be 
was  asked:  "Q.  You  think,  Mr.  Reed,  that, 
if  Mr.  Harvey  signed  that  other  ordinance  or 
either  of  tbese  ordinances,  he  did  It  under 
your  immediate  direction?  A.  Yes,  sir;  and 
after  I  had  examined  tbe  ordinance  and  told 
him  to  sign  it  for  me.  Q.  You  approved  the 
ordinance  yourself?  A.  Oh,  yes;  always.  Q. 
You  simply  used  him  for  your  hand,  that  is 
all?  A.  By  tbe  way,  that  Is  the  way  It  Is 
done  very  likely ;  but  In  a  general  way  It  Is 
this:  Mr.  Harvey  will  bring  me  the  ordinan- 
ces, and  I  will  examine  them,  and,  If  tbere 
Is  a  great  bunch  to  sign,  I  tell  him  to  sign 
them,  sometimes  he  signs  them  In  my  room 
in  my  presence,  and  sometimes  he  takes  them 
Into  the  other  room.  As  to  these  two  ordi- 
nances, the  first,  my  best  Judgment  Is  that 
Mr.  Harvey  probably  wrote  my  name  under 
my  direction,  as  to  the  other  I  wrote  It  my- 
self." Conceding  that  Mayor  Reed  did  not 
affix  his  own  signature  to  the  Ordinance  16,- 
621,  but  that  it  was  signed  under  his  Imme- 
diate direction  by  his  secretary,  Mr.  Harvey, 
would  that  fact  alone  render  tbe  ordinance 
void?  Section  6  of  article  3  of  the  charter 
of  Kansas  City  provides  that  after  passing 
the  council  ordinances  shall  be  "presented 
to  the  mayor.  If  tbe  mayor  approve  any 
ordinance  he  shall  sign  it;  If  not  tae  shall 
return  it  to  tbe  city  clerk  with  his  objec- 
tion, and  tbe  city  clerk  shall  at  the  next 
seslon  of  the  bouse  In  which  it  originated  re- 
turn It  to  such  house."  It  Is  also  provided 
by  section  8  of  article  3:  "If  any  ordinance 
shall  not  be  returned  by  the  mayor  within 
five  days  (Sunday  excepted)  after  It  shall 
have  been  presented  to  him  tot  bis  approval, 
the  same  shall  become  a  law  In  the  same 
manner  as  If  he  had  approved  and  signed  it. 
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and  said  ordinance  shall  be  anthenticated  as 
having  become  a  law  by  a  certificate  signed 
by  the  city  clerk  indorsed  thereon  as  follows: 
"This  ordinance  having  remained  °wlth  the 
mayor"  five  days  (Sunday  excepted)  has  be- 
come a  law  this day  of 18 — , 

,  City  Cierk,  and  said  ordinance  shall 


be  filed,  recorded,  and  preserved  In  the  office 
of  the  city  clerk  as  other  ordinances."  TJn- 
qnestlonably  it  has  been  generally  held  by 
the  courts  of  England  and  of  this  country 
that,  when  a  document  Is  required  by  the 
common  law  or  by  statute  to  be  "signed"  by 
any  person,  a  signature  of  his  name  in  his 
own  proper  or  personal  handwriting  is  not 
required.  Thus  in  the  execution  of  wIUb  it 
has  often  been  decided  that  the  testator  need 
not  sign  his  own  name,  but  might  request 
another  to  sign  his  name  for  him.  4  Kent's 
Com.  514,  note:  1  Jarman  on  Wills,  77;  78; 
Williams'  Executors,  63-67;  Nlckerson  ▼. 
Buck,  12  Cush.  (Mass.)  332;  Lord  v.  I^rd, 
58  N.  H.  7,  42  Am.  Rep.  565;  Vernon  v.  Kirk, 
30  Pa.  218;  Jesse  v.  Parker's  Adm'rs,  6  Grat. 
(Va.)  57,  52  Am.  Dec.  102;  Upchurch  v.  Up- 
church,  16  B.  Mon.  (Ky.)  102;  Compton  v. 
Mitton.  12  N.  J.  70;  Jenkins  v.  Galsford,  32 
L.  J.  Probate  DIv.  &  Adm'r.  122.  And  the 
same  ruling  obtained  In  the  Interpretation  of 
the  statute  of  frauds.  Schneider  v.  Norrls, 
2  Manle  &  S.  286;  Durrell  v.  Evans,  1  Hurl. 
8c  C.  174;  Tourrett  v.  Crlpps,  48  L.  J.  Ch. 
567;  Brayley  v.  Kelly,  25  Minn.  160;  San- 
born v.  Flagler,  9  Allen  (Mass.)  474;  Browne 
on  Stat.  Frauds,  §g  355,  356. 

In  the  construction  of  statutes  requiring 
the  signature,  different  statutes  have  receiv- 
ed different  constructions,  some  receiving  a 
strict  construction,  from  the  obvious  Intent 
of  the  Legislature,  and  others,  a  more  liberal 
one,  for  a  like  reason.  In  FInnegan  ▼.  Lucy, 
157  Mass.  439,  32  N.  K  656,  this  subject  re- 
ceived an  exhaustive  examination  by  the  Su- 
preme Court  of  Massachusetts  in  a  case  aris- 
ing under  a  statute  of  that  state  forbidding 
the  Bale  of  liquor  to  a  husband  after  "no- 
tice" by  the  wife  "in  a  writing  signed  by 
her."  In  that  case  the  notice  bore  the  wife's 
name,  but  signed  by  another  person  at  her  re- 
quest, and  in  her  presence,  and  it  was  held 
BufTiclent.  In  the  case  counsel  for  the  defend- 
ant relied  upon  the  rule  for  the  construction 
of  statutes  given  in  Pub.  St.  Mass.  1882.  c 
S.  S  3.  d.  25,  which  provided  that:  "The 
words  'written'  and  'in  writing*  may  in- 
clude printing,  engraving,  lithographing  or 
any  other  mode  of  representing  words  and 
letters,  but  when  the  written  signature  of  a 
person  Is  required  by  law,  it  shall  always 
be  the  proper  handwriting  of  such  person  or 
in  case  he  is  unable  to  write  his  proper 
mark."  It  was  said  by  the  court  "that  the 
first  portion  of  this  statute  had  Its  origin  In 
Henshaw  v.  Foster,  9  Pick.  (Mass.)  312 
(1830),  in  which  it  was  held  by  Chief  Justice 
Parker  that  printed  votes  are  written  votes 
within  the  meaning  of  the  Constitution  of 
that  state  requiring  members  of  the  House 


of  Representatives  to  be  chosen  by  "written 
votes."  In  FInnegan  v.  Lucy,  supra,  it  was 
ruled  that  the  statutory  rule  of  constrnctiou 
did  not  have  the  effect  of  setting  aside  tlie 
established  doctrines  of  law  as  to  signatures, 
and  to  require  in  all  cases  where  a  document 
is  to  be  signed  by  a  person  a  signature  In 
his  own  proper  handwriting,  but  to  require 
the  same  only  in  those  cases  where,  by  ex- 
press language  or  usage  or  by  implication 
arising  from  the  nature  of  the  document  to 
be  signed,  a  written  signature  is  required  by- 
law as  the  direct  personal  act  of  the  i)ersoii 
whose  name  is  to  be  signed.  Counsel  for 
plaintiff  In  this  case  have  invoked  clause  7. 
{  4160,  Rev.  St.  1899  (Ann.  St.  1906,  p.  2253), 
which  is  an  exact  rescript  of  the  Massachu- 
setts statute  above  quoted.  This  section  In 
our  laws  was  first  enacted  in  1855,  and  was 
evidently  adopted  from  the  Massachusetts 
Revised  Statutes  of  1836.  The  charter  provi- 
sion plainly  requires  the  mayor  to  sign  all 
ordinances  which  meet  his  approval  as  an 
evidence  of  that  approval.  Being  a  member 
pro  tanto  of  the  lawmaking  power,  the  ordi- 
nance would  not  be  valid  without  his  approv- 
al, unless  passed  over  his  veto.  Had  the 
charter  contained  the  provision  or  a  similar 
one  to  that  found  In  section  37  of  article  4 
of  the  Constitution  of  this  state  which  or- 
dains tlMit:  "No  bill  shall  become  a  law  un- 
til the  same  shall  have  been  signed  by  the 
presiding  officer  of  each  of  the  two  houses  in 
open  session  and  before  such  oflBcer  shall  af- 
fix his  signature  to  any  bill,  he  shall  suspend 
all  other  business,  declare  that  such  bill  will 
now  be  read  and  that  if  no  objection  be  made, 
he  will  sign  the  same  to  the  end  that  it  may 
become  a  law" — we  should  have  no  hesitancy 
In  holding  the  provision  mandatory,  and  that 
nothing  less  than  his  signature  by  his  own 
hand  would  suffice.  State  ex  rel.  v.  Mead,  71 
Mo.,  loc.  clt.  271.  But  the  charter  simply  pro- 
vides that  the  mayor  shall  sign  the  ordinance 
If  It  meets  his  approval.  In  The  Queen  v. 
Justices  of  Kent,  L.  R.  8  Q.  B.  805,  the  stat- 
ute required  a  notice  of  appeal  to  a  Conrt 
of  Quarter  Sessions  "shall  be  in  wrltlns 
signed  by  the  persons  giving  the  same  or 
by  his  attorney  on  his,  her,  or  their  be- 
half." And  it  was  held  by  the  Court  of 
Queen's  Bench  that  a  notice  of  appeal  sign- 
ed on  the  appellant's  name  by  the  clerk 
to  his  attorney  with  the  appellant's  au- 
thority was  sufficient.  Blackburn,  J.,  said: 
"No  doubt  at  common  law,  where  a  person 
authorizes  another  to  sign  for  him,  the  signa- 
ture of  the  person  so  signing  is  the  signature 
of  the  person  authorizing  it  Nevertheless 
there  may  be  cas^s  in  which  a  statute  may 
require  personal  signature" — ^the  other  Judges 
saying:  "We  ought  not  to  restrict  the  com- 
mon-law rule  qui  facit  per  altum  facit  per  se, 
unless  the  statute  make's  a  personal  signature 
Indispensable,"  and  "there  Is  nothing  In  the 
statute  to  qualify  the  operation  of  that  max- 
im." The  object  of  the  charter  provision  la 
to  authorize  the  approval  of  the  mayor,  and 
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(re  find  nothing  In  the  Charter  to  Indicate 
'Mt  tbe  well-settled  doctrine  of  the  common 
'av  tint  what  one  may  do  by  himself  he  may 
(k)  by  tnotber  was  Intended  to  be  abrogated, 
inl  tbe  evidence  being  that  the  signature 
c(  tbe  mayor  was  aflSxed  to  this  ordinance 
lo-l^r  his  Immediate  direction  and  by  Ms  au- 
thoriij-,  we  are  unwilling  to  declare  the  ordi- 
iince  Totd  because  the  mayor  did  not  with 
^  own  hand  affix  his  signature  to  the  ordl- 
UBce:  The  anthorltles  relied  on  by  plaintiff 
vitb  tbe  exception  of  Chapman  y.  Inhabitants 
{  Umeridc,  56  Me.  390,  can  we  think  be 
radily  dlatingnlshed  from  the  facts  of  this 
ise.  Fully  recognizing  the  force  of  the  rea- 
ming  of  the  Supreme  Court  of  Maine  in 
itiapman's  Case,  supra,  we  cannot  bring  onr- 
^TM  to  the  same  conclusion  upon  tbe  facts 
oi  this  case,  In  view  of  the  authorities  we 
tire  dted  to  the  contrary. 

Tbeie  are,  moreover,  other  considerations 
;!iich  lead  os  to  the  view  we  have  adopted. 
ii  this  case  the  ordinance  was  in  due  form, 
id  had  been  signed  by  the  presiding  officers 
<  both  booses  of  the  municipal  assembly  In 
3*iriance  with  the  provision  of  section  6  of 
article  3  of  the  cliarter.  It  purported  to  be 
Maed  by  the  mayor  In  accordance  with  that 
<A.tian,  and  was  authenticated  by  the  city 
Itrk  tmdar  tbe  seal  of  the  city.  The  ordl- 
joces  of  the  city  can  be  proved  by  the  seal 
• ;  tbe  d^.  Section  12,  art  3,  Charter.  To 
''Id  that  the  citizens  of  the  cl^  and  the  con- 
Tuctors  doing  work  under  these  ordinances 
::iL4  In  every  case  Ignore  the  authentication 
■I  tbe  derk  and  determine  for  themselves  the 
?!!i!iiess  of  the  mayor's  signature  would  be 
1  ti»rsb  mlfe  It  is  conceded  by  learned  coun- 
^  for  plaintiff  that  their  contention  is  highly 
'Mimical  and  formal,  and  we  are  constrained 
v)  Mi  that  it  smacks  more  of  form  than  sub- 
^Dtlal  Justice,  and  bence  we  must  refuse  to 
i(t-.pt  It. 

-  It  Is  next  insisted  that  the  tax  bills  In 
-'it  are  Invalid  because  the  advertisement 
'«•  bids  for  the  contract  was  not  published 
"r-a  two  Sundays.  It  Is  admitted  that  the 
-«siaper  at  that  time  doing  the  city  prlnt- 
^  and  the  only  paper  in  which  the  adver- 
*^*nifnt  could  lawfully  be  printed  and  pub- 
■  ■-fi  was  not  published  on  Sunday.  By  sec- 
•ia  12  of  article  17  of  the  charter  contracts 
'■t  tbis  character  are  required  to  be  let  "to 
ie  lowest  and  best  bidder  as  shall  be  pre- 
"'nbed  by  ordinance."  By  section  811  of  the 
^J«i  Ordinances  of  Kansas  City  of  the 
r;i:  188S,  It  was  recpilred  that  "the  city  en- 
riuer  shall  cause  to  be  published  for .  ten 
■fwsslTe  days  within  the  twenty  days  next 
.'receding  the  time  for  opening  bids,  in  the 
"wspiper  doing  the  city  printing  or  If  there 
jisone  bi  such  dally  newspaper  published  In 
•be  dty  as  he  may  select,  a  notice  of  the 
'tfiag  of  a  contract  for  such  work  to  the 
^«t  and  heat  bidder."  In  the  Instant  case 
^  BoUce  was  published  in  each  successive 
'*K  of  the  paper  beginning  April  6,  1901, 
»i<i  ending  April  17,  IflOl,  making  11  publica- 


tions, but  there  was  no  publication  of  the 
said  notice  on  April  7th  and  April  14th,  be- 
cause those  were  Sundays,  and  the  "Mall," 
the  newspaper  In  which  the  notice  was  pub- 
lished, was  not  published  on  Sundays.  The 
contention  of  the  plaintiff  Is  that,  under  the 
charter  and  the  ordinance  quoted,  it  was  es- 
sential that  tbe  notice  should  be  published 
every  day,  whether  Sunday  or  not  The  ar- 
gument is  that,  according  to  tbe  definition  of 
the  word  "successive,"  an  uninterrupted 
course  of  publication  was  required  by  tbe 
charter  and  ordinance,  and  the  failure  to 
publish  on  two  Sundays  rendered  the  notice 
insufficient  Counsel  also  rely  upon  the  deci- 
sions of  the  appellate  court  of  this  state  to 
the  effect  that  in  computing  statutory  time 
Sundays  will  not  be  excluded.  So  far  as  the 
time  of  notice  only  is  concerned,  no  doubt 
whatever  exists  that  such  is  the  rule.  State 
V.  Green,  66  Mo.  631;  St  Joseph  ex  rel.  v. 
Landis,  54  Mo.  App.  315.  But  it  Is  conceived 
that,  in  computing  time  within  which  an  act 
must  be  done,  these  cases  do  not  govern. 
Thus  It  is  a  familiar  rule  in  this  state,  as 
well  as  at  common  law,  that  Sunday  will  not 
be  counted  In  the  construction  of  statutes 
giving  four  days  within,  which  to  file  motions 
for  new  trials  and  in  arrest  of  Judgment 
Bank  v.  Williams,  46  Mo.  17;  Cattell  v.  Pub. 
Co.,  88  Mo.  356;  Hales  v.  Owen,  2  Salk,  625; 
Rex  V.  Elklns,  4  Burr.  2130.  In  Thayer  v. 
Felt  4  Pick.  (Mass.)  354,  the  Supreme  Court 
of  Massachusetts  hi  construing  a  statutory 
provision  that  a  sheriff  might  adjourn  a  sale 
three  days,  excluding  Sunday,  and  made  no 
distinction  between  a  long  period  and  one 
wherein  the  time  limited  is  less  than  a  week. 
Counsel  in  that  case  had  contended  that  Sun- 
day Is  dies  non  Juridlcus  only  in  regard  to 
those  things  which  are  to  be  transacted  in 
court,  but  the  court  did  not  so  confine  It  but 
held  that  the  sheriff  might  adjourn  three  sec- 
ular days  although  an  Intervening  Sunday 
might  make  It  four  days  in  all.  The  precise 
question  presented  here  was  passed  upon  in 
Ex  parte  FIske,  72  Cal.  125,  13  Pac.  310.  In 
that  case  the  objection  was  iuade  that  a  cer- 
tain ordinance  was  not  published  according 
to  law,  and  the  court  answered  the  proposi- 
tion by  saying:  "We  see  no  force  In  the  ob- 
jection that  the  ordinance  was  not  published 
according  to  law.  A  provision  requiring  a 
publication  for  five  successive  days  In  a  dally 
newspaper  is  complied  with  by  such  publica- 
tion for  five  successive  week  days,  although  a 
Sunday  Intervene  on  which  there  was  no  issue 
of  the  paper."  When  we  take  into  considera- 
tion that  the  publication  of  a  newspaper  on 
Sunday  necessarily  Involves  labor,  and  there 
being  no  evidence  that  the  publication  on 
Sunday  of  a  newspaper  Is  a  work  of  neces- 
sity or  charity,  if  the  construction  given  to 
the  ordinance  contended  for  by  counsel  for 
the  plaintiff  should  be  adopted,  the  result 
would  be  that  the  ordinance  would  override 
tbe  statute  of  the  state  forbidding  labor  on 
Sunday.    Section  2240,  Rev.  St  1899  (Ann. 
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St  1806,  p.  1420).  We  think  the  California 
case  was  correct,  and  that  "ten  successive 
days,"  In  section  811  of  the  Revised  Ordlnan- 
ees,  means  publication  on  10  successive  days 
when  the  paper  can  be  published  without  the 
publisher  running  the  risk  of  being  indicted 
for  violation  of  the  Sunday  statute  of  this 
state.  We  think  the  publication  was  well 
enough. 

3.  The  last  contention  of  the  plaintiff  Is 
that  the  work  has  never  been  completed.  By 
section  10,  art  9,  Charter,  the  tax  bills  for 
the  building  of  a  sewer  are  not  to  be  Issued 
until  the  sewer  shall  have  been  completed. 
As  to  the  failure  to  complete  the  contract  for 
building  the  sewer  no  complaint  Is  made  that 
the  whole  amount  of  pipe  required  by  the  or- 
dinance was  not  laid  on  the  proper  lines  and 
at  the  grade  shown  by  the  plans,  neither  Is  It 
contended  that  all  of  the  flush  tanks,  man- 
holes, and  catch-basins  were  not  built  with 
the  exception  of  four  catch-basins  at  the  four 
comers  of  Twenty-Sixth  and  Campbell  streets. 
The  testimony  disclosed  that  these  were  omit- 
ted by  the  express  direction  of  the  city  en- 
gineer, for  the  reason  "that  the  street  was 
not  on  grade  and  it  would  be  a  needless  ex- 
pense. When  the  street  was  graded,  the  city 
would  put  them  in."  The  cost  of  these  catch- 
basins  was  not  Included  in  the  final  estimate. 
By  the  terms  of  the  contract  the  authority 
was  given  to  the  city  engineer  to  decide  all 
questions  which  might  arise  relative  to  the 
execution  of  the  contract  The  city  engineer 
directed  that  these  four  useless  catch-basins 
should  be  omitted,  and  that  the  contractor 
should  not  be  paid  for  them.  Their  omlsslop 
could  not  in  any  possible  way  affect  the  use- 
fulness of  the  sewer;  and,  considering  the 
fact  that  the  street  was  not  graded,  It  would 
appear  to  have  been  a  perfectly  reasonable 
exercise  of  his  authority  for  the  engineer  to 
dispense  with  these  catch-basins  at  the  time 
the  sewer  was  built.  Certainly  the  landown- 
ers whose  property  was  to  be  assessed  for  the 
payment  of  the  sewer  could  have  no  ground 
of  complaint  if  this  useless  expenditure  was 
not  charged  up  to  them  in  the  final  estimate 
of  the  cost  of  the  work. 

The  main  Insistence  is  that  the  contractor 
failed  to  carry  out  that  particular  provision 
of  the  contract  which  required  that,  where  a 
sewer  Is  built  above  the  ground  and  any 
other  foundation  than  embankment  Is  used, 
there  shall  be  a  covering  of  earth  of  the 
construction  and  sewer  built  thereon  to  a 
height  of  one  foot  above  the  sewer,  with  a 
width  at  the  top  o(  not  less  than  the  great- 
est external  diameter  of  the  sewer.  It  ap- 
peared that  in  this  case,  instead  of  laying 
the  sewer  pipe  on  top  of  a  masonry  wall, 
it  was  laid  in  the  wall,  the  masonry  extend- 
ing above  the  top  sewer  pipe.  The  city  en- 
gineer testified  that  the  pipe  was  covered 
with  masonry,  and  for  that  reason  he  did 
not  require  the  earth  embankment,  as  the 
masonry  was  much  more  lasting  and  much 
less  liable  to  wash  off;    and  it  was  also 


shown  that  the  contractor  had  the  express 
permission  of  the  city  engineer  to  substltnte 
the  masonry  over  the  sewer  pipe  In  lieu  ot 
the  loose  dirt  The  evidence  definitely  shows 
the  amount  of  dirt  which  would  be  required 
to  make  the  embankment  over  the  stone 
walls  to  be  3,430  yards,  and  the  cost  of  mak- 
ing this  embankment  25  cents  a  coble  yard. 
The  evidence  further  showed  that  the  walls 
were  practically  all  built  in  streets  and  al- 
leys upon  whicb  the  plaintiff's  property 
fronted.  The  total  amount  of  the  woi^  was 
$16,261.47.  The  total  cost  of  masonry  was 
$2,061.30.  There  was  also  evidence  In  re- 
gard to  the  workmanship  and  material  of 
the  walls  and  of  some  leakage  through  the 
walls,  and  some  testimony  as  to  the  method 
of  back  filling  the  trenches  and  plastering 
the  manholes.  Upon  the  main  proposition 
that  the  sewer  was  not  completed  and  for 
that  reason  the  tax  bills  were  prematurely 
issued,  we  think  the  testimony  is  against 
the  plaintiff  on  this  proposition.  The  sewer 
was  completed  as  a  sewer.  Every  foot  of 
the  pipe  of  the  size  required  by  the  ordi- 
nance was  laid  and  on  the  proper  lines  and 
grades  as  shown  by  the  plans.  We  think 
that  the  defendant  is  right  In  insisting  that 
the  test  is  whether  the  sewer  was  completed, 
and  not  whether  some  of  the  details  of  tbe 
work  were  not  strictly  in  accord  with  the 
specifications  and  the  contract  The  city 
engineer  accepted  the  work  and  the  city 
Issued  the  tax  bills,  and,  while  this  does 
not  estop  the  plaintiffs  from  complaining 
of  the  manner  In  which  the  work  was  done 
under  the  provisions  of  the  Kansas  City 
charter,  we  think  it  falls  far  Short  of  sho-w- 
ing  that  the  work  was  not  completed  within 
the  meaning  of  the  charter  as  to  the  Issuance 
of  the  tax  bills.  This  charter  provision  must 
be  kept  in  view  in  the  determination  of  this 
question.  Section  19  of  article  9  of  the  charter 
provides:  "Every  tax  bill  shall  In  any  suit 
thereon  be  prima  facie  evidence  of  tbe  valid- 
ity of  the  bill  of  the  doing  of  the  work  and 
of  the  furnishing  of  the  material  charged 
for  and  of  the  liability  of  the  land  to  the 
charges  stated  In  the  bill;  provided  that 
nothing  In  this  section  shall  be  so  construed 
as  to  prevent  any  defendant  from  pleading 
and  proving  In  reduction  any  allegation  of 
any  bill,  any  mistake  or  error  in  the  amount 
thereof,  or  that  the  work  therein  mentioned 
was  not  done  In  a  good  and  workmanlike 
manner,  and  provided  further  that  If  any 
party  shall  plead  any  mistake  or  error  in 
the  amount  of  the  bill,  or  that  the  work 
was  not  done  in  a  worlunanlike  manner 
and  that  such  party  before  the  commence- 
ment of  the  suit  tendered  to  the  contractor 
or  holder  of  the  bill  the  full  value  of  the 
work  done  and  shall  establish  the  same  on 
the  trial,  the  recovery  shall  only  be  for  tbe 
amount  so  tendered  and  Judgment  for  cost 
shall  be  rendered  against  the  plaintiff,  and 
provided  further  If  it  shall  be  pleaded  and 
proved   that  the  work  for  which   the   bill 
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was  lamed  was  not  done  according  to  tba 
tenni  of  tbe  contract  made  by  the  contractor 
with  tbe  dty,  then  the  plaintiff  or  plaintiffs 
ib&ll  recoyer  thereon  only  the  actual  value 
of  tbe  work  done,  If  of  any  valne,  and  If  not 
of  any  value,  the  judgment  ahall  be  for  the 
defendant."  It  la  true  that  this  provision 
opon  Its  face  applied  to  actions  upon  the 
tix  bfll,  bat,  aa  the  principle  announced  In 
tb«  charter  ia  in  entire  harmony  with  the 
]TBt  and  equitable  rule  so  often  applied  to 
<4ber  boDdlng  contracts  by  this  court,  nota- 
ry In  Yeats  v.  Ballentlne,  56  Mo.  530,  to  wit, 
tiiat  altboagh  the  work  has  not  been  done 
la  exact  accordance  with  the  terms  of  the 
contract,  still  a  contractor  will  be  permitted 
to  recover  what  the  work  Is  reasonably 
worth  to  the  owner  not  exceeding  the  con- 
tnet  prices  we  see  no  reason  why  It  shonld 
not  apply  where  the  landowner  takes  the 
inrtlative  and  brings  a  suit  in  equity  to  can- 
cel tbe  bill,  and  either  tenders  or  offers  in 
Us  bfll  to  pay  the  actual  value  of  the  work 
iaste.  In  Qaest  v.  Johnson,  58  Mo.  App.  54, 
rte  Kansas  City  Court  of  Appeals  recognized 
*Jie  change  made  in  the  law  by  the  charter 
TFDvislon  above  quoted,  and  for  that  reason 
£stlngaiabed  the  case  from  that  of  Trader's 
Bank  v.  Payne,  31  Mo.  App.  512.  And  the 
same  conclusion  was  reached  by  this  court 
IB  Asphalt  Paving  Company  v.  Ullman,  137 
Ho.  543,  38  S.  W.  458,  and  Johnson  v.  Duer, 
115  Mo.  366,  21  8.  W.  800.  In  Steffen  v. 
roi.  124  Mo.,  loc.  cit  635,  28  8.  W.  71,  It 
iras  saild  by  this  court :  "A  strict  and  literal 
eranpliance  with  ordinances,  and  contracts 
:terennder,  prescribing  the  manner  In  which 
pcbllc  street  Improvements  shall  be  made, 
Ins  never  been  required  as  a  condition  to 
tSe  acceptance  of  the  york  by  the  dty  or 
to  the  validity  of  the  tax  bill,  for  the  cost 
thereat  dialled  against  the  property  of  In- 
llTidnals."  The  ordinance  imder  which  the 
vork  in  qveBtion  was  done  was  general  In 
Is  application,  and,  to  require  literal  com- 
^iance  ttaerewltli,  under  very  exceptional 
eirnuutanoes,  would  be  nnreasonable  and 
■s  instances  might  work  great  hardship  and 
iajDstlce  np<»i  a  contractor  or  property  own- 
er or  botb.  Indeed,  the  charter  Itself,  In 
ncognltion  of  this  dUSculty,  secures  to  the 
ir<-^)erty  owner  the  right  to  reduce  the  re- 
arety  of  a.  special  tax  bill,  by  showing  that 
"Tiie  work,  therein  mentioned,  was  not  done 
la  a  good  and  workmanlike  manner."  Char- 
ter, art.  6,  §  25.  Now  it  appears  in  this 
ase  from  the  testimony  that.  In  order  to 
bcSd  this  sewer  upon  the  grade  determined 
ir  the  dty  engineer.  It  was  necessary  to 
tilld  up  a  wall  of  masonry  In  the  street  and 
iUeys  in  front  of  plaintiff's  lots  upon  which 
^  lay  tbe  sewer  pipe,  and  this  was  done, 
ud  thai  tbe  sewer  pipe  was  laid  on  the 
tcp  of  this  wall  of  masonry  In  the  bed  pre- 
larcd  for  It,  and  tben  the  wall  built  around 
ud  over  tbe  pipe  so  as  to  protect  it,  and 
iiS»  was  done  by  tbe  special  permission  of 
tte  Inspector  and  dty  engineer,  and  all  the 
112  S.W.— 16 


testimony  on  tbe  part  of  the  defendant  tend- 
ed to  show  that  this  would  offer  a  much 
safer  protection  to  the  sewer  pipe  than  would 
have  been  accomplished  by  merely  piling  up 
the  embankment  of  dirt  around  It,  as  the 
dirt  would  soon  wash  away  from  tbe  sewef 
thus  left  in  tbe  streets  and  alleys.  This 
proof  simply  tended  to  show  that  the  con- 
tract had  not  been  observed  literally  by 
the  contractors,  but  they  had  adopted,  by 
the  consent  of  the  city  engineer  and  inspect- 
or, a  different  mode  of  securing  and  proted- 
Ing  the  sewer  pipe,  but  this  did  not  In  our 
opinion  show  that  the  sewer  was  not  com- 
pleted, but  simply  that  It  was  completed  In 
a  different  manner  In  the  details  of  protect- 
ing the  sewer  after  It  was  completed.  And 
the  circuit  court  evidently  found  that,  al- 
though there  had  been  a  departure  in  the 
details  of  this  latter  work  from  those  speci- 
fied In  the  contract,  no  Injury  had  occurred 
to  the  plaintiff  therefrom.  It  would  serve 
no  good  purpose  to  review  all  the  cases  on 
this  subject  cited  by  tbe  respective  counsel, 
as  In  our  view  of  the  charter  provision  dted 
and  the  cases  construing  the  same  the  plain- 
tiff cannot  defeat  tbe  whole  assessment  for 
the  sewer,  but,  at  most,  could  only  be  en- 
titled to  a  reduction  from  the  cost  of  the 
work  and  the  bills  to  the  amount  of  the  cost 
of  the  omitted  embankment;  the  engineer 
baying  in  tbe  first  instance  taken  out  the 
cost  of  the  catch-basins,  which  by  his  direc- 
tions were  omitted.  Ndther  would  the  fact 
which  the  evidence  for  the  plaintiff  tended 
to  tfhow  that  in  some  Instances  the  joints 
of  the  pipe  were  not  cemented  in  a  workman- 
like manner  and  that  some  of  tbe  manholes 
were  not  plastered  properly  entitled  plain- 
tiff to  a  cancellation  of  the  tax  bills.  The 
circuit  court  evidently  reached  the  conclu- 
sion that  there  was  a  substantial  compli- 
ance with  the  contrad  and  ordinance  for 
the  building  of  the  sewer,  and,  upon  a  care- 
ful reading  of  the  testimony,  we  think  there 
was  suflBcIent  evidence  to  Justify  its  finding 
and  judgment 

We  are  not,  however,  prepared  to  say 
that.  If  tbe  plaintiff  had  proceeded  in  its 
bill  upon  the  principle  of  the  ordinance  quot- 
ed, and  have  tendered  the  full  value  of  tbe 
work  done  and  asked  for  a  redudion  of 
the  bills  to  the  amount  of  the  cost  of  the 
embankment,  but  what  he  should  have  been 
credited  with  the  latter  sum.  But  the  plain- 
tiff has  not  proceeded  upon  that  theory,  but 
demands  the  cancellation  of  tbe  tax  bills 
entirely.  It  must  be  borne  In  mind  that 
this  is  a  bill  to  enjoin  the  collection  of  a  tax, 
as  these  special  assessments  have  often  been 
ruled  to  be  the  exercise  of  the  taxing  power 
and  tbe  rule  In  equity  has  often  been  an- 
nounced, that  before  a  court  of  equity  will 
enjoin  the  collection  of  the  tax  on  account 
of  its  being  excessive  that  the  plaintiff  should 
tender  tbe  amount  which  he  conceives  to  be 
actually  due  and  just.  Johnson  v.  Duer, 
116  Mo.,  loc.  dt  379,  21  8.  W.  800;   Arnold 
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T.  Hawkins,  95  Mo.,  loc.  cit.  572,  8  S.  W.  718; 
Orerall  v.  Ruenzl,  67  Mo.  203.  Under  the 
state  of  the  pleadings  In  this  case,  we  think 
the  plaintiff  cannot  complain  that  the  cir- 
cuit court  made  no  deduction  from  the 
amount  of  the  tax  bills,  but  dismissed  the 
petition.  As  to  the  other  items  of  which 
plaintiff  complained  other  than  the  failure 
to  cover  the  sewer  with  an  embankment  of 
dirt,  we  think  that  the  testimony  disclosed 
no  actual  or  appreciable  damages  of  which 
plaintiff  can  complain. 

Accordingly  the  decree  of  the  circuit  court 
must  be  and  Is  affirmed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


DONALDSON  BOND  &  STOCK  CO.  t. 

HOUCK. 

(Supreme  Court  of  Missouri,  Division  No.  L 

July  3,  1908.) 

1.  Appeal  Awn  Ebsob— QuESTioirs  o»  Fact— 
FlNniNOS  OF  OouBT— Pbesumptiohs. 

Where  a  jury  is  waived,  and  the  isaues  are 
submitted  to  the  court,  all  presumptions  are  in 
favor  of  the  correctness  of  its  findings  on  the 
questions  of  fact  involved. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  3955.] 

2.  Bbokebs— ComuBsiONS  —  Contbaci^Bvi- 

DBNCB— FiNDINO. 

In  an  action  for  broker's  commissions  in 
procuring  a  purchaser  for  the  bonds  and  stock 
of  a  projected  railroad,  evidence  held  to  sustain 
a  finding  that  plaintiff's  contract  was  with  a 
railroad  corporation,  and  not  with  defendant 
individually. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  {  118.] 

8.    CoNTBACTS— CONSTBUCTION. 

Plaintiff  and  defendant  having  had  negotia- 
tions as  to  the  sale  of  stocks  and  bonds  of  a 
projected  railroad,  and  plaintiff  having  agreed 
to  find  a  purchaser  therefor,  a  written  agree- 
ment was  made,  reciting  that  it  was  entered  in- 
to between  the  railroad  company,  a  corporation, 
and  plaintiff  company ;  that  the  corporation 
was  constructing  a  railroad  between  certain 
termini,  and  for  means  to  carry  out  the  project 
authorized  plaintiff  to  sell  for  it  certain  de- 
scribed bonds,  which  plaintiff  did  sell  to  the 
Missouri  Trust  Company ;  that  the  contract  had 
been  delivered  and  accepted,  both  by  the  rail- 
road company  and  the  trust  company ;  that 
plaintiff  had  carried  out  the  contract  of  sale, 
and  fulfilled  its  obligation  entitling  it  to  com- 
pensation for  services  consisting  of  a  transfer 
to  plaintiff  of  a  certain  proportion  of  the  bonds, 
etc. ;  and  that  if  the  trust  company  failed  to 
carry  out  this  contract,  the  bonds  delivered  to 
plaintiff  should  be  returned  to  the  railroad  com- 
pany. The  contract  was  signed  and  attested  by 
the  seal  of  the  railroad  company  by  defendant, 
its  president,  etc.,  and  was  subsequently  modi- 
fied, so  as  to  require  the  railroad  company  to 
give  plaintiff  the  railroad's  notes  for  all  coupons 
maturing  on  bonds  delivered  to  plaintiff,  etc. 
Held,  that  such  agreement  was  the  written  con- 
tract between  the  railroad  company  and  plain- 
tiff for  plaintitTs  services,  and  not  a  mere  order 
for  bonds,  which  the  railroad  company  and  de- 
fendant personally  had  previously  agreed  to 
transfer  to  plaintiff  under  a  former  contract. 
4.  Brokebs  —  Right  to  Commissions  —  Pro- 
cuRiNO  or  Sale. 

Where  plaintiff  was  not  the  procuring  cause 
of  the  sale  of  defendant's  system  of  railway  to 


a  syndicate,  plaintiff  was  not  entitled  to  com- 
missions on  such  sale. 

[E!d.  Note.— For  cases  in  point,  see  Cent  DiE- 
vol.  8,  Brokers,  i  74.] 
6.  Appeal  and  Ebbob— Pbejtjdiok. 

Where  defendant  was  not  liable  on  the  cause 
of  action  alleged,  the  exclusion  of  evidence,  with 
reference  to  plaintifTs  damajfes,  was  without 
prejudice. 

[Ed.  Note.— For  cases  in  point,  see  Coit  Dig. 
vol.  8.  Appeal  and  Error,  {  4193.] 

Appeal  from  St  Ix)nls  Circuit  Court;  Robt. 
W.  Foster,  Judge. 

Action  by  Donaltoon  Bond  &  Stock  Co. 
against  Louis  Houek.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Thos.  K.  Skinker  and  Wm.  R.  Donaldson, 
for  appellant  Eleneious  Smith,  for  respond- 
ent 

LAMM,  J.  Plaintiff  Is  a  domestic  corpora- 
tion, doing  business  in  St  Louis  as  a  buyer 
and  seller  of  bonds,  stock,  and  other  securi- 
ties, to  wit,  a  broker.  Defendant  is  a  rail- 
road builder  and  promoter  living  In  Cape 
Girardeau.  This  Is  an  action  to  recover  the 
aggregate  sum  of  $175,000,  for  Bervices  al- 
leged to  have  been  rendered  defendant  person- 
ally In  plaintiff's  capacity  as  broker.  The  pe- 
tition Is  m  two  counts,  as  follows:  "The  plain- 
tiff states  that  It  is  a  corporation,  organized 
and  existing  under  the  laws  of  the  state  of 
Missouri  concerning  business  corporations,  and 
authorized  by  its  charter  to  negotiate  loans 
of  money  and  to  sell  bonds  and  corporate 
stocks;  that  In  the  year  1900  the  defendant 
was  desirous  of  building  a  railroad  In  the 
state  of  Missouri,  between  the  city  of  Cape 
Girardeau,  In  the  county  of  Cape  Girardeau, 
and  the  city  of  PerryvUle,  In  the  county  of 
Perry,  but  defendant  was  without  the  means 
of  building  the  same;  that  thereupon  de- 
fendant proposed  to  plaintiff  a  plan,  whereby 
defendant  would  be  enabled  to  build  said  rail- 
road, as  follows:  That  defendant  should 
cause  a  railroad  company  to  be  organized  for 
the  purpose  of  building  the  same,  and  should 
cause  stock  and  bonds  to  be  Issued  by  said 
company,  and  should  cause  tlie  bonds  to  be 
guarant^d  by  a  railroad  corporation  organiz- 
ed under  the  laws  of  the  state  of  Missouri, 
known  as  the  Chester,  PerryvUle  &  Ste.  Gen- 
evieve Rallro-nd  Company,  which  company  was 
then  operating  a  railroad  In  the  state  of  Mis- 
souri, and  should  cause  $25,000  of  such  bonds 
and  $50,000  of  such  stock  to  be  glvrai  to  the 
plaintiff,  provided  plaintiff  would  negotiate  a 
sale  of  other  bonds  and  stock  of  said  company 
for  money  to  be  used  by  defendant  and  the 
company  so  to  be  organized  In  building  said 
railroad.  Plaintiff  states  that  plaintiff  accept- 
ed defendant's  said  proposal,  and  thereafter 
defendant  caused  a  corporation  to  be  Incor- 
porated for  the  purpose  of  building  said  rail- 
road, known  as  the  St.  Louis,  Cape  Girardeau 
&  Southern  Railroad  Company;  that  there- 
upon plaintiff  negotiated  a  sale  of  bonds  and 
stock  of  said  railroad  company  to  the  Mis- 
souri Trust  Company,  and  procured  said  trust 
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'f^mpany  to  agree.  In  writing,  to  take  such 
bunds  and  sttx^  of  said  railroad  company, 
aad  to  pay  for  them  In  Installments  as  the 
work  of  constructing  said  railroad  should 
progress,  provided  that  the  said  company 
sbould  complete  said  railroad  on  or  before  the 
Ist  day  of  Joly,  19Q2 ;  and  said  railroad  com- 
r^acy.  by  the  same  agreement,  on  its  part 
agreed  to  dellrer  to  aald  trust  company  its  said 
troada  aud  stock  to  be  so  paid  for,  and  agreed' 
to  construct  Its  said  railroad,  and  to  com- 
?:ete  the  same  by  the  1st  day  of  July,  19Q2. 
PlaintifT  states  that  the  defendant  has  at  all 
times  been  the  oontrolling  spirit  in  the  enter- 
prise of  building  said  railroad,  and  has  at  all 
times  managed  tbe  same  through  persons  put 
into  said  company,  as  its  stockholders,  di- 
rectors, and  officers,  by  his  advice  and  Influ- 
eoee,  and  that  be  has  at  all  times  been  the 
real  owner  of  said  company;  and  that  de- 
fendant and  said  railroad  company  have  not 
built  said  railroad  or  any  part  thereof,  and 
Iiave  abandoned  the  scheme  of  building  tbe 
nme.  and  have  not  caused  said  bonds  to  be 
guaranteed  by  the  Chester,  Perryvllle  & 
Ste.  Gaievlere  Bailroad  Company,  whereby 
Vae  bonds  and  stock  of  said  St  Louis,  Cape 
Girardeau  &  Sonthem  Railroad  Company  have 
never  attained  any  value,  and  that  defendant 
bas  never  caused  any  of  such  bonds  or  stock 
to  be  delivered  to  the  plaintiff,  wherefore 
r>laintlff  says  that  It  is  damaged  In  tbe  sum  of 
$25,000,  tor  which  sum,  with  costs,  it  prays 
judgment.  For  another  and  further  cause  of 
union  plaintiff  states  that  heretofore,  to  wit, 
in  the  fall  of  the  year  1901,  the  defendant,  be- 
ing tbe  bolder,  I^ai  and  equitable,  of  all  the 
^ocfc  In  certain  railroad  corporations  theu 
building,  owning,  and  operating  a  system  of 
railroads  In  Southeast  Missouri,  known  as  the 
!?t.  Lools,  Kennett  &  Southern  Railroad,  the 
narkton  Branch  of  the  St.  Louis,  Kennett  & 
Southern  Railroad,  the  St  Louis,  Morehouse 
k  Sontbem  Railroad,  tbe  Pemiscot  Southern 
Railroad,  the  Chester,  Perryvllle  &  Ste.  Oen- 
•-Tieve  Bailroad,  Houck's  Missouri  &  Arkan- 
sas Railroad,  the  Cape  Girardeau,  Bloomfield 
t  Soutbem  Railroad,  the  St  Louis,  Cape  Olr- 
irdeaa  ft  Southern  Railroad,  and  other  rall- 
rtwds,  all  commonly- called  the  Houck  Roads, 
«nplo}-ed  the  plaintiff  to  find  for  him  a  pur- 
•-baser  of  said  railroads,  and  the  stock  of  the 
said  railroad  corporations,  and  agreed  to  pay 
plaintiff  a  reasonable  consideration  if  he 
vonld  find  snch  a  purdiaaer;  that  plaintiff 
proposed  tbe  parctiase  of  said  railroads  and 
stock  to  several  persons,  among  whom  was 
Goe  Samuel  W.  Fordyce;  that  said  persons 
took  up  and  considered  said  proposals,  and 
negotiated  with  plaintiff  concerning  them,  and 
eventually  tbe  said  Fordyce,  in  c(Hiseqnence 
of  said  proposals,  and  acting  upon  them,  con- 
doded  a  negotiation  with  plaintiff  and  de- 
fendant, wbereby  be  purchased  said  roads 
and  stodcs  for  himself  and  others,  at  a  large 
price,  to  wit,  $2,000,000  and  more;  that  de- 
fendant has  refused  to  pay  plaintiff  for  its 
ierrice  In   finding  for  him  said  purchaser; 


that  the  service  so  rendered  by  plaintiff  to 
defendant  was  reasonably  worth  $100,000, 
wherefore  plaintiff  prays  Judgment  against 
defendant  for  the  sum  of  $100,000,  with  its 
costs."    The  answer  was  a  general  denial. 

The  trial  was  without  the  aid  of  a  jury. 
Plaintiff  asked  two  declarations  of  law — the 
first  on  the  first,  and  the  second  on  the  last 
count.  The  court  gave  the  first  and  refused 
the  second.  These  declarations  follow:  "(1) 
The  court  declares  the  law  to  be  that  If  the 
court  shall  find  from  tbe  evidence  that  de- 
fendant pltinned  to  build  a  railroad  between 
the  cities  of  Cape  Girardeau  and  Perryvllle 
in  Missouri,  though  the  instrumentality  of  a 
railroad  company  to  be  incorporated  for  that 
purpose,  and,  in  order  to  enable  him  to  carry 
out  his  said  plan,  employed  the  plaintiff  to 
negotiate  and  sell  bonds  and  stock  of  the 
company  so  to  be  incorporated,  and,  for  serv- 
ices to  be  rendered  in  making  such  negotia- 
tion and  sale,  agreed  to  pay  and  deliver  to 
plaintiff  $25,000  of  the  bonds  and  $50,000 
of  the  stock  of  such  company,  and  if  the 
court  shall  further  find  that  the  defendant 
did  cause  a  railroad  company  to  be  Incor- 
porated for  said  purpose,  by  the  name  of  the 
St  Louis,  Cape  Girardeau  &  Southern  Rail- 
road Company,  and  thereafter  plaintiff  did 
negotiate  a  contract  with  the  Missouri  Trust 
Company  of  St  Louis,  whereby  said  trust 
company  did  agree  to  take  and  pay  for  bonds 
and  stock  of  said  company  on  terms  approved 
by  defendant,  and  If  the  court  shall  further 
find  that,  among  other  things,  it  was  provided 
by  said  contract  that  the  bonds  to  be  issued 
by  said  railroad  company  should  be  secured 
by  a  first  mortgage  on  all  of  the  property  of 
said  company,  and  also  by  the  guaranty  of 
the  Chester,  Perryvllle  &  Ste.  Genevieve  Rail- 
road Company,  a  corporation  then  owning  a 
railroad  in  Missouri,  and  also  by  a  second 
mortgage  on  the  property  of  the  latter  com- 
pany, and  that  the  money  should  be  paid  by 
said  trust  company  for  said  bonds  as  sections 
of  6  miles  of  tbe  road  of  said  St  Louis,  Cape 
Girardeau  &  Southern  Railroad  Company 
should  be  built,  and  that  the  whole  of  said 
road  should  be  completed  by  tbe  1st  day  of 
July,  1902,  and  if  the  court  shall  further  find 
that  said  railroad  was  not  completed,  and  no 
section  thereof  was  built,  by  the  1st  day  of 
July,  1902,  and  that  said  St.  Louis,  Cape  6ir< 
ardeau  &  Southern  Railroad  Company  has 
abandoned  the  construction  of  said  road,  and 
that  none  of  said  bonds  or  stock  have  ever 
been  paid  or  delivered  to  the  plaintiff,  then 
the  court  will  find  for  tbe  plaintiff,  and  will 
assess  bis  damages  at  such  sum  as  the  court 
may  believe  from  the  evidence  the  bonds  and 
stock  the  plaintiff  was  to  have  received  would 
have  Iteen  worth  in  the  market  when  they 
should  have  been  delivered  to  him.  (2)  The- 
court  declares  the  law  to  be  that  If  the  court 
shall  find  from  tbe  evidence  that  defendant 
employed  plaintiff  to  find  for  him  a  purchaser 
for  a  system  of  railroads  in  southeast  Mis- 
souri, known  as  the  Houck  Roads,  and  prom- 
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leed  to  pay  plaintiff  a  reasonable  compensa- 
tion for  sach  serrlce;  that  thereafter  plain- 
tiff disclosed  to  defendant  the  names  of  For- 
dyce  and  Guy  as  persons  likely  to  bny  said 
roads,  and  opened  negotiations  with  Fordyce 
for  the  sale  of  said  roads,  and  shortly  there- 
after, in  consequence  of  such  disclosures  and 
negotiations,  defendant  was  enabled  to  sell 
and  did  sell  his  said  roads,  or  an  Interest  In 
them,  to  said  Fordyce,  Guy,  and  their  asso- 
ciates— ^then  the  court  will  find  for  the  plain- 
tiff, and  will  assess  Its  damages  at  such  sum 
as  win  be  reasonable  compensation  to  it  for 
the  service  so  rendered."  The  judgment  was 
for  defendant  on  both  counts,  and  plaintiff 
appeals. 

The  motion  for  a  new  trial  assigned  for 
grounds  (now  pressed)  the  following:  "(1) 
That  the  finding  of  the  court  was  against  the 
evidence,  and  against  the  weight  of  the  evi- 
dence, and  against  the  law  under  the  evi- 
dence ;  (2)  that  the  court  erred  in  refusing  to 
give  the  plaintiff's  second  declaration  of  law ; 
(8)  that  the  court  erred  in  excluding  evidence 
offered  by  the  plaintiff."  Any  fact  vital  to 
a  Just  determination  of  errors  assigned  will 
appear  in  the  opinion.  Counsel  in  their 
briefs  have  treated  the  case  as  naturally  di- 
viding itself  into  two  parts — the  first  relating 
to  the  first  count,  the  second  to  the  last  We 
shall  preserve  that  line  of  demarcation. 

1.  It  will  be  seen  that  the  trial  court  agreed 
with  plaintiff's  counsel  on  the  law  applicable 
to  the  first  count,  if  the  facts  therein  hypothe- 
cated were  found  to  exist  Elvidently  the 
court  found  the  facts  against  plaintiff,  other- 
wise judgment  would  have  gone  in  its  favor. 
There  are  two  main  propositions  plaintiff 
must  maintain  in  order  to  convict  the  trial 
court  of  error  in  its  finding  on  the  first  count, 
viz.:  (1)  It  must  show  it  contracted  (to  the 
effect  stated  in  that  count)  with  defendant  in- 
dividually; and  (2)  it  must  show  it  performed 
the  contract  If  there  was  substantial  evi- 
dence tending  to  show  either  of  these  propo- 
sitions not  true,  plaintiff  must  be  cast  In 
determining  either  we  must  be  guided  by  the 
stiff  rule  of  law  thus  aptly  formulated  by 
defendant's  counsel:  "Where  a  Jury  Is  waiv- 
ed, and  the  Issues  of  fact  are  submitted  to 
the  court,  all  presumptions  are  in  favor  of 
the  correctness  of  the  findings  of  the  court 
upon  the  questions  of  fact  Involved."  In 
Hamilton  v.  Boggess,  63  Mo.,  loc.  clt  252  et 
seq.,  Napton,  J.,  said:  "When  a  case  is  sub- 
mitted, a  court  and  a  Jury  dispensed  with,  the 
facts  upon  which  the  court  bases  its  judg- 
ment are  incontrovertible  here.  This  court 
has  only  the  power  to  review  the  law  declar- 
ed by  the  court  below,  and  when  that  court  is 
intrusted  with  both  the  facts  and  the  law, 
we  must  assume  the  facts  t»  be  as  that  court 
finds  them."  Judge  Napton  adding  that  he 
made  the  observation  because  "we  wish  It  to 
be  understood  that  it  Is  not  our  province  to 
determine  facts  or  review  the  findings  of 
juries  or  courts  on  them,  except  in  chancery 
cases."    Keeping  that  proposition  constantly 


in  mind  as  a  guiding  pole  star,  we  come  to 
the  first  proposition  discussed  by  plaintiff's 
counsel,  viz.:  That  a  contract  as  aHeged  In 
the  first  count  was  made  individually  witb 
defendant 

(a)  To  maintain  that  proposition  great  re- 
liance is  put  on  the  phrasing  of  many  letters 
from  defendant  during  the  years  1900,  1901, 
and  1902.  Later  a  formal  written  contract^ 
relating  to  the  same  subject-matter,  was 
made  between 'plaintiff  and  a  certain  railroad 
corporation,  to  be  noticed  further  along.  De- 
fendant's counsel  insists  said  formal  written 
contract  was  the  only  contract  and  that  de- 
fendant was  no  party  to  it  Plaintiff's  coun- 
sel, per  contra,  insist  that  such  written  con- 
tract was  a  mere  order  for  bonds.  Their 
theory  Is  that  defendant's  i>osltIon  on  the 
written  contract  is  merely  invoking  the  doc- 
trine of  novation — a  doctrine  (they  say)  in- 
applicable under  the  facts  of  this  case.  They 
say  the  real  contract  Is  evidenced  by  the  an- 
tecedent letters.  Attending,  then,  to  the  let- 
ters, we  shall  not  incumber  this  opinion  with 
them,  for  they  are  many,  and  some  of  them 
are  voluminous  in  detail.  To  understand 
them  an  outline  of  the  situation  surroundinc; 
the  writers  and  their  relation  to  each  other 
is  necessary.  Letters,  intended  to  be  pri- 
vate, not  Infrequently  change  their  whole 
character  when  made  pijd>llc,  and  when  a 
third  person  attempts  to  interpret  doubts 
and  ambiguities,  unless  nnmentloned  details, 
serving  to  give  the  right  meaning  to  the 
words  (and  which  details  are  understood  by 
the  addressee)  are  supplied.  "The  relation 
between  two  persons  forms  a  key  to  their  cor- 
respondence, for  which  nothing  else  can  be 
substituted."  Lleber's  Hermeneutics,  p.  145  ; 
Evans  v.  Evans,  196  Mo.,  loc.  cit  20  et  seq., 
93  S.  W.  969.  In  brief,  the  situation  sur- 
rounding, and  the  relations  between,  Donald- 
son, president  of  the  plaintiff  corporation. 
and  defendant  were  these:  In  past  years, 
from  time  to  time,  defendant  bad  caused  to 
be  organized  a  group  of  allied  railroad  cor- 
porations in  southeast  Missouri,  and,  as  a 
contractor,  had  built  a  half  dozen  short  lines 
(aggregating  200  miles  or  so)  for  such  cor- 
porations, forming  a  gridiron  on  the  map  of 
southeastern  Missouri.  He  had  taken  his 
pay  in  bonds  and  stocks.  Through  the  own- 
ership of  a  majority  of  the  stock,  he  was  the 
controlling  and  moving  spirit  In  these  enter- 
prises. Through  Donaldson,  as  president  of 
plaintiff  brokerage  company,  he  had  negotiat- 
ed such  bonds  in  St  Louis.  Hard  times  had 
depressed  these  enterprises.  Rival  lines 
were  threatened.  We  infer  some  of  the  bonds 
had  been  hyiwthecated  as  collateral  for  loans 
then  pressing  payment  The  situation  was 
such  that  the  future  of  the  bonds  already 
sold,  and  others  about  to  be  Issued  (or  Issued 
and  hawked  on  the  market),  for  the  comple- 
tion of  lines  already  building,  was  somewhat 
uncertain.  At  the  times  in  hand  defendant 
is  shown  to  have  been  in  sharp  financial 
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ctralts.     "We  panse  to  point  out  that  this  very 
tact  la  not  -wltlMJUt  significance  In  determin- 
ing the  question  whether  plaintiff  was  relying 
on   Mr.    Honck's   i>eraonal   obligation   at  the 
oatset.      Be    that  aa  It  may,  the  correspond- 
ence covered  the  whole  situation.    It  pointed 
to  the  sale   of  some  of  the  foregoing  bonds. 
It  pointed  to  a  general  scheme  of  sustaining 
the  valne  of  the  bonds  secured  on  the  roads 
tbea   built    and    being  completed,  in  all  of 
which  plaintiff,  as  a  broker,  had  a  live  inter- 
St  to  protect  its  customers  who  had  bought 
fliem.     In  this  condition  of  things,  in  letters 
dealing  wltb   the  general  situation  outlined 
abore,   defendant  introduced  into  the  corre- 
qmndence  the  idea  of  connecting  the  "lower 
qTstem,"  of  what  may  be  called  the  "Houck 
Railroads,"  with  the  "upper  system"  by  build- 
ing a  line  of  a  few  miles  (say  46)  from  Cape 
Gtraidean  north  to  Perryville,  wltb  the  ulti- 
mate Intention  of  bridging  the  Mississippi  In 
the  nelgibborbood  of  Ste.  GeneTleve,  crossing 
into    Illinois    and    getting    into    St    Louis 
tfaroTiKli   the   American  Bottom.    Mr.  Honck 
signed  his  letters  as  an  individual.    He  used 
the  prononns  "I"  and  "me"  copiously.     He 
spoke  of  the  roads  built  or  building  as  "my" 
roads,  of  the  contemplated  line  from  Cape 
Girardeau  to  Perryville  as  "his,"  and  plain- 
tiff relies  strongly  on  such  twist  of  phrase,  as 
tending  to  show  a  contract  between  plaintiff 
corporation  and  defendant  as  an  individual. 
But  we  cannot  allow  this  view  controlling 
force  for  seTeral  reasons.    One  reason  is  that 
a  little  subconscious  egotism  is  allowable,  as 
a  tric^  of  speech,  to  a  man  who  has  achieved 
some  greatness  (not  from  things  merely  said 
bat)  on  the  arduous  plane  of  things  actually 
done.      It    must    be    remembered   that   Mr. 
Houck   was   speaking   of  things  not  inaptly 
described  by  the  phrase  of  the  old  worthy 
(Cesar,  maybe):     "All  of  which  I  saw  and 
mocb  of  which  I  was."    There  is  no  pretense 
tiiat  Donaldson  was  misled  by  the  ego.    An- 
other reason  is  that,  while  Mr.  Houck  signed 
bis  letters  as  an  individual  and  freely  used 
pronouns  In  the  first  person  singular,  yet  he 
also  addressed  his  letters  to  "J.  W.  Donald- 
■on"  individually.    He  used  the  address  "My 
dear  Mr.  Donaldson,"  "Dear  Sir,"  etc.    Mr. 
Donaldson  was  an  old  husiueas  friend  of  his. 
In  turn,   the  letters   written  to  Mr.   Houck 
are  signed.  In  one  or  more  instances,  by  Mr. 
Donaldson  individually,  but  mostly  by  "J.  W. 
Donaldson,"  with  such   several  addenda  as 
•Ps't."  "Prea.,"  "Ft,"  "Prest" 

Now,  if  we  are  to  narrowly  Interpret  the 
letters  from  an  individual  standpoint,  they 
would,  if  held  contractual,  bind  Donaldson 
Indrvidually,  as  well  as  Houck,  and  the  suit 
would  be  between  the  man  Donaldson  and 
the  man  Houck ;  but  the  truth  is  that,  while 
Houck  wrote  to  Donaldson  as  an  Individual, 
be  knew  that  Donaldson  was  the  titular  and 
ictnai  head  of  plalntUC  corporation,  and  did 
bvsinesB  through  that  corporation.  So,  too, 
DonaMMD  knew  that  plalntifTs  plan  was  to 
iv  this  business  through  the  medium  of  a 


railroad  corporation.  Neither  party  had  the 
advantage  of  the  other  in  that  respect.  The 
eyes  of  both  were  wide  open,  and  their  minds 
met  on  that  proposition.  But  as  the  letters 
show  Houck  to  be  In  financial  straits,  so  they 
also  show  that  the  contemplated  scheme  (one 
of  several  described  in  the  letters)  for  a  rail- 
road from  Cape  Girardeau  to  Perryville 
could  not  be  carried  out,  except  the  contem- 
plated corporation  was  put  on  its  feet  by  the 
sale  of  its  bonds.  Everything  hinged  on  that 
fact  Houck  told  Donaldson  that  the  road 
was  to  t>e  built  by  a  corporation  not  in  ex- 
istence, and  it  will  not  do  to  say  that  Donald- 
son, an  experienced  broker,  did  not  know 
that  before  the  end  was  consummated,  his 
company  would  have  to  contract  and  deal 
with  a  corporation  in  this  "hazard  of  new 
fortune."  He  is  presumed  to  know  that  un- 
der our  statutes  an  individual  did  not  possess 
the  right  of  eminent  domain  for  railroad 
building  in  Missouri.  Hp  knew  that  a  cor- 
poration would  have  to  spring  into  existence 
to  build  that  road,  issue  the  stock  and  bonds, 
and  secure  the  latter  by  a  mortgage.  Ac^ 
cordingly,  we  are  of  the  opinion  that  the 
circumstances  surrounding  all  the  parties, 
and  throwing  light  on  the  verbiage  of  the 
letters,  were  of  such  sort  that  the  court  could 
well  find  that  Houck  never  Intended  to  be 
bound  personally,  and  that  Donaldson  had 
notice  of  that  fact;  that  their  minds  'never 
met  on  any  such  proposition,  as  will  further 
appear  later,  when  the  written  contracts  are 
considered.  The  very  letter  on  which  plain- 
tiff chiefly  relies  to  establish  the  contract 
sued  on  shows  It  was  not  Intended  as  a  con- 
tract. It  was  in  the  nature  of  a  preparatory 
negotiation,  a  tentative  suggestion — "a  feel- 
er"— ^to  see  what  Donaldson  could  do  to  bet- 
ter the  whole  Houck  system,  the  success  of 
which,  as  shown  aliunde,  Donaldson's  com- 
pany was  already  interested  in.  That  letter 
is  as  follows: 

"Cape  Girardeau,  Mo.,  Aug.  27,  19(X). 
"J.  W.  Donaldson,  Esq.,  Third  and  Olive 
streets,  St  Louis,  Mo.— My  Dear  Mr.  Donald- 
son :  Inclosed  I  send  you  a  statement  of  the 
Indebtedness  of  my  several  roads  and  earn- 
ings of  the  same  from  July,  1899,  to  the  end 
of  Jime,  1900.  Also  in  brief  words  an  out- 
line of  my  scheme  to  connect  roads,  which  I 
explained  to  you  verbally.  The  map  I  will 
try  and  send  up  some  time  during  the  week, 
as  quick  as  Major  Brooks  can  finish  it  Oth- 
er Information  that  you  may  want  please 
write  me,  and  I  will  furnish  it  In  regard  to 
the  extension  north,  will  say  that  I  expect  to 
sell,  to  the  people  along  the  line,  bonds  at 
par,  to  the  amount  of  $40,000  or  $60,000,  so 
that  if  you  can  make  a  sale  of  $175,000  of 
the  bonds,  at  80  cents  on  the  dollar,  I  could 
put  that  road  through.  This  would  leave 
$25,000  of  bonds  as  a  bonus  for  you,  and  to 
that  I  would  also  add  a  bonus  of  $50,000  of 
the  stock  of  the  line  between  Cape  Girardeau 
and  Perryville.  In  order  to  connect  the 
Bloomfleld  road  with  my  roads  from  Cape 
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Girardeau  south,  I  would  have  to  build  from 
Zeta  to  Vauduser.  [Vanduser  is  a  station 
about  6  miles  southwest  of  Morley.]  That 
distance  Is  al>out  11  miles.  And  I  also  want 
to  put  in  the  extension  between  Bloomfleld 
and  Dexter,  about  8  miles.  Total  distance  19 
miles.  This  additional  road  I  will  want  to 
bond  for  $100,000 ;  and  If  you  can  place  the 
bonds,  selling  $90,000  at  80  cents  on  the  dol- 
lar, It  will  give  you  a  bonus  of  $10,000  In 
bonds  and  $25,000  In  stock.  As  soon  as  these 
several  links  are  bnilt,  we  will  have  over  300 
miles  of  road,  and  a  total  Indebtedness,  on  all 
this  line,  of  but  little  over  $1,400,000.  The 
earning  capacity  of  the  property  will  be  un- 
equaled,  and  I  am  sure  that  we  will  make 
the  stock  earn  dividends  shortly  after  we 
Iiave  got  the  lines  combined.  Of  course,  aft- 
er these  connections  are  built,  the  next  thing 
will  be  to  construct  35  miles  into  St.  Louis, 
and  get  a  bridge  across  the  Mississippi  some- 
where above  Ste.  Genevieve.  I  believe  that 
would  be  a  comparatively  easy  proposition 
for  us  to  carry  through.  In  three  or  four 
years,  If  we  all  live,  we  ought  to  be  able  to  see 
daylight,  and  in  some  way  or  other,  I  ought 
to  be,  as  you  put  it,  'easy  with  regard  to  con- 
struction of  road,  and  not  always  In  hot  wa- 
ter.' Wish  you  would  see  what  you  can  do 
now,  first,  with  reference  to  securing  me  the 
money  on  $175,000  of  bonds  at  80  cents,  on  line 
between  Cape  Girardeau  and  PerryvUle.  I 
want  to  get  that  line  under  construction  quick, 
If  possible.  After  we  have  got  that  fairly  un- 
der way,  I  think  you  can  easily,  perhaps,  ar- 
range to  get  what  small  amount  I  want  to 
construct  a  connection  to  Bloomfleld  and  Dex- 
ter. In  the  meantime  do  not  neglect  to  try 
and  sell  $4,000  or  $5,000  of  bonds  for  me  of 
the  PerryvUle  road.  I  want,  of  course,  one 
half  to  be  applied  to  pay  note,  and  the  other 
half,  I  need  not  say,  I  need  Just  now.  I  am 
out  of  pocket  money  and  everything  else. 
"Very  truly  yours, 

"[Signed]  liouls  Houck." 
Presently  a  railroad  corporation  was  or- 
ganized, styled  the  "St.  Louis,  Cape  Girardeau 
&  Southern  Railroad  Company,"  to  build  a 
line  from  Cape  Girardeau  to  PerryvUle,  and 
plaintiff  was  Instrumental  in  procuring  a  con- 
tract between  that  corporation  and  the  Mis- 
souri Trust  Company  to  float  the  bonds. 
PlalntlfTs  written  proposition  to  the  trust 
company  (accepted  by  it)  contained  the  fol- 
lowing: "We  will  join  you  in  the  subscrip- 
tion to  the  issue,  taking  the  $225,000  at  80 
equals  $180,000,  and  getting,  as  a  bonus,  a 
portion  of  the  capital  stock  amounting  to 
$112,500,  or  1,125  shares."  Subsequently  it 
was  agreed  that  the  bond  Issue  should  be  In- 
creased from  $225,000  to  $250,000,  and  the 
final  contract  includes  that  sum.  Though 
plaintiff  did  not  sign  the  contract  between 
the  trust  company  and  the  railroad  company, 
yet  the  record  shows  that,  as  a  sort  of  under- 
writing side  partner,  it  was  jointly  interest- 
ed with  the  trust  company  in  the  scheme  to 
float  the  bonds,  and  was  to  share  in  its  afore- 


said stock  bonus.  We  may  say  In  passing 
that  the  scheme  had  developed  and  changed 
from  time  to  time;  and,  after  the  letter  of 
August  27,  1900,  supra,  we  find  nothing  more 
in  the  correspondence  relating  to  the  $50,000 
stock  bonus  suggested  in  that  letter.  It  is  a 
fair  Inference,  therefore,  that  the  new  scheme, 
whereby  plaintiff  was  to  share  in  the  trust 
company's  stock,  bonus  and  profits,  took  the 
place  of  the  original  tentative  suggestion  re- 
lating to  stock,  and  is  the  only  stock  bonus 
finally  provided  for.  The  aforesaid  contract 
between  the  trust  company  and  the  railroad 
company  is  long,  and  need  not  be  reproduced. 
Shortly,  it  narrates  that  the  railroad  com- 
pany contemplates  constructing  a  line  of  rail- 
road from  PerryvUle  to  Cape  Girardeau, 
aboxit  45  mlleo,  and,  to  obtain  part  of  the 
money  required,  proposes  to  sell  Its  stock  and 
bonds;  that  the  bonds  are  to  an  amount  of 
$250,000;  that  the  stock  consists  of  4,500 
shares  full  paid  up  common  stock  of  the  par 
value  of  $100  each,  and  no  more;  that  the 
trust  company  Is  to  be  trustee  In  the  mort- 
gage, and  the  bonds  are  to  be  secured  by  the 
guaranty  of  another  little  railroad  (naming 
It)  then  subject  to  a  prior  mortgage,  securing 
$140,000.  The  railroad  company  sells  and  the 
trust  company  buys  $225,000  In  bonds,  and 
$112,500  In  stock,  for  $180,000,  In  Install- 
ments, as  certain  sections  of  the  road  are 
built ;  the  road  to  be  completed  by  the  1st  of 
July,  1902.  On  a  record  thus  outlined,  the 
trial  court  could  well  find  that  Louis  Houck 
never  contracted,  and  never  intended  to  con- 
tract, with  plaintiff  brokerage  company  In 
his  individual  capacity,  as  alleged  in  the 
first  count  of  the  petition.  The  court  could 
well  find,  and  presumably  did  find,  that  there 
was  an  implied  term  in  all  the  antecedent 
preparatory  negotiations  between  Houck  and 
Donaldson,  to  the  effect  that  when  the  plan 
developed  sufficiently  to  take  form  and  sub- 
stance, the  promoting  brokers  would  deal  di- 
rectly with  a  railroad  corporation. 

(b)  The  conclusion  reached  in  paragraph 
"a"  Is  much  strengthened  by  after  events.  At 
a  certain  time  plaintiff  caused  to  be  sent  to 
defendant  an  agreement  In  writing  for  execu- 
tion by  him  and  the  railroad  company.  Its 
draft  follows:  "St  Louis,  Mo.,  July  81,  1901. 
This  agreement  entered  into  this  day  by  and 
between  Louis  Houck  for  himself  and  also 
the  St.  Louis,  Cape  Girardeau  &  Southern  R. 
R.  Co.,  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Missouri  and  the 
Donaldson  Bond  ft  Stock  Company  of  St. 
Louis,  witnesseth:  That  said  L.  Houck  and 
the  St  Louis,  Cape  Girardeau  &  Southern 
R.  R.  Co.  are  constructing  a  railroad  from 
PerryvUle  In  Perry  county,  Mo.,  to  Cape  Gir- 
ardeau City.  Mo.,  and  for  means  to  enable 
them  to  carry  out  the  project  and  constract 
the  road,  authorized  the  Donaldson  Bond  & 
Stock  Company  to  sell  for  them  $225,000  of 
first  mortgage  6  per  cent  bonds  secured  by 
first  mortgage  on  said  road  which  the  said 
Donaldson  Bond  &  Stock  Company  did,  and 
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<o]d  to  the  Missouri  Trust  Company  said 
bands,  and  contracts  signed  In  duplicate  as 
to  tbe  dellTery  of  bonds,  and  payment  of 
moneys  therefor  have  been  delivered  and  ac- 
pf-pted  under  seal  by  said  St.  Louis  Trust 
r.fnpany.  And  tbe  said  Donaldson  Bond  & 
Sroct  Company  haying  carried  out  their  con- 
met  of  sale  and  fulfilled  their  obligations  are 
cDtiUed  to  their  compensation  for  services 
recdered,  namely,  upon  the  execution  of  the 
braids  by  the  ralliroad  company  and  visaing 
■f  tbe  same  by  the  trust  company,  said  Don- 
Liaon  Bond  &  Stock  Company  are  to  receive 
SnOOO  in  bonds,  and  upon  completion  of  the 
first  10  miles  of  said  roads,  they  are  to  re- 
'fire  $5,000  iu  bonds  more  of  said  first  mort- 
fipe  btmds.  for  the  next  10  miles  $5,000,  and 
when  the  line  is  completed  from  Perryvllle  to 
Cape  Girardeau,  the  balance  $3,000  In  full, 
malElng  a  total  of  $26,000  in  bonds  out  of  a 
t.-tal  of  $250,000  in  bonds  issued  by  the  rail- 
road company,  and  of  which  issue  the  Mls- 
srnrl  Trust  Company  bought  $225,000  in 
N>3ds.'*  The  scheme  Iiad  been  brewing,  in 
5iiadry  phases  of  development,  for  nearly  a 
y«r,  when  the  foregoing  proposed  agreement 
was  forwarded  to  defendant  When  he  re- 
lYired  it.  he  changed  its  terms  so  as  to  strike 
cat  all  proTisions  and  narrations  binding 
himself.  He  drafted  a  new  contract,  and  for- 
warded It  to  Mr.  Donaldson.  The  record 
rlmws  that  Mr.  Donaldson  was  advised  fully 
in  tiie  premises.  He  well  knew  the  signifl- 
oance  of  tbe  alterations  made.  Neither  of 
tt<>se  men  were  novices.  To  the  contrary, 
rbev  were  alert  and  seasoned  veterans  In  busi- 
ness. Referring  to  the  proposed  agreement 
frpirarded  by  him  to  defendant,  Mr.  Donald- 
»n  tesHfied  in  part  as  follows:  "Q.  Xou  say 
in  there  yon  tried  to  put  the  name  of  Louis 
HoDck  as  a  party  to  the  contract?  A.  Yes, 
•".r.  Q.  And  yon  notice  we  struck  it  out? 
A.  Tes.  sir.  Q.  And  we  sent  you  that  con- 
Tact?  A.  Tes.  sir.  Q.  And  you  got  It?  A. 
T'>8.  sir.  Q.  And  what  did  yon  object  to  In 
i:*;  simply  the  two  clauses,  and  not  that  the 
defendant  had  not  signed  it?  A.  I  did." 
Erldently  the  time  to  speak  was  ripe.  In- 
stead of  speaking,  plaintifT  company,  through 
Donaldson,  raised  other  objections  to  the  sub- 
mitted draft,  but  entirely  acquiesced  (by  si- 
lence) In  the  elimination  of  defendant  as  a 
wntractlng  party,  and  actually  signed  a  con- 
Met  with  the  railroad  company,  which  Don- 
aldson on  the  stand  Interprets  as  a  mere  or- 
der for  bonds,  but  which  we  do  not  think  can 
be  Justly  reduced  to  any  such  narrow  limits. 
To  our  minds  it  is  the  very  contract  contem- 
plated from  the  start,  and  which  gives  plain- 
VM  his  right  of  action,  if  any,  on  the  facts  of 
this  record.  That  contract,  as  licked  Into 
iliape  by  negotiation  (omitting  signatures), 
follows: 

".Vgreement  This  agreement,  entered  into 
this  day  by  and  between  the  St  Louis,  Cape 
Girardeaa  &  Southern  Railroad  Company,  a 
corporation  duly  incorporated  and  organized 
mder  the  laws  of  the  state  of  Missouri,  and 


tbe  Donaldson  Bond  &  Stock  Company,  of 
St  Louis,  witnesseth: 

"Section  1.  That  the  said  St  Louis,  Cape 
Girardeau  &  Southern  Railroad  Company  are 
constructing  a  railroad  from  Perryvllle,  In 
Perry  county,  Missouri,  to  Cape  felrardeau,  In 
Cape  Girardeau  county,  Missouri,  and  for 
means  to  enable  them  to  carry  out  the  project 
and  construct  tbe  road  authorized  the  Donald- 
son Bond  Sc  Stock  Company  to  sell  for  them 
two  hundred  and  twenty-five  thousand  ($225,- 
000)  dollars  of  the  first  mortgage  five  (5%) 
per  cent  bonds  secured  by  a  first  mortgage 
on  said  road,  which  the  said  Donaldson  Bond 
&  Stock  Company  did,  and  sold  to  the  Mis- 
souri Trust  Company  said  bonds,  and  contract 
signed  in  duplicate  as  to  the  delivery  of 
bonds  and  payment  of  moneys  therefor  hay- 
ing been  delivered  and  accepted  under  seal 
by  said  St  Louis,  Cape  Girardeau  &  Southern 
Railroad  Company  and  Missouri  Trust  Com- 
pany, and  tbe  said  Donaldson  Bond  &  Stock 
Company,  having  carried  out  their  contract 
of  sale  and  fulfilled  their  obligations,  are  en- 
titled to  their  compensation  for  services  ren- 
dered, namely;  upon  the  execution  of  the 
bonds  by  the  railroad  and  visaing  of  same  by 
the  trust  company,  said  Donaldson  Bond  & 
Stock  Company  are  to  receive  an  order  on 
said  trust  company  for  delivery  of  ten  thous- 
and dollars  in  bonds,  and  upon  completion  of 
ten  miles  of  said  road  they  are  to  receive  a 
further  order  of  five  thousand  dollars  In 
bonds  more  of  said  first  mortgage  bonds ;  for 
tbe  next  ten  miles  an  order  of  five  thousand ; 
and  when  line  is  completed  from  Perryvllle 
to  Cape  Girardeau  an  order  for  the  balance  on 
said  trust  company  for  five  thousand  dollars 
In  full,  making  a  total  of  twenty-five  thous- 
and dollars  In  bonds  out  of  a  total  of  two 
hundred  and  fifty  thousand  dollars  In  bonds 
Issued  by  the  railroad  company,  of  which  is- 
sue the  Missouri  Trust  Company  bought  two 
hundred  and  twenty-five  thousand  dollars  in 
bonds. 

"Sec.  2.  It  is  agreed  by  the  Donaldson  Bond 
&  Stock  Company  that  they  will  not  sell  any 
of  these  bonds  until  at  least  twenty  miles  of 
the  road  Is  completed. 

"Sec.  3.  And  further  it  is  agreed  that  In 
case  the  said  Missouri  Trust  Company  should 
in  any  wise  fall  or  refuse  to  carry  out  the 
contract  for  the  purchase  of  said  two  hundred 
and  twenty-five  thousand  dollars  of  bonds 
that  the  bonds  to  be  delivered  hereunder  are 
to  be  returned  to  said  St.  Louis,  Cai)e  Girard- 
eau &  Southern  Railroad. 

"Sec.  4.  And  It  is  further  agreed  that  the 
interest  coupons  of  the  said  ten  thousand  dol- 
lars of  bonds  delivered  and  of  the  several  in- 
stallments of  bonds  of  five  thousand  dollars 
shall  not  be  paid  by  the  said  company  until 
one  year  after  the  completion  of  the  said 
road  between  Cape  Girardeau  and  Perryvllle. 

"In  witness  whereof,  this  contract  has  been 
signed  and  attested  by  the  seal  of  said  St. 
Louis,  Cape  Girardeau  &  Southern  Railroad 
Company  by  Its  president  and  attested  by  the 
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seal  of  the  company,  this  2d  day  of  August, 
1901.    •    •    • 

"It  Is  mntnally  agreed  that  sectionB  mailed 
3  and  4  of  above  contract  shall  be  and  are 
hereby  revoked  and  this  following  section 
marked  5  be  substituted  in  lieu  thereof  name- 
ly, section  5.  It  is  further  agreed  that  for 
coupons  on  $25,000  bonds  due  respectively, 
Ist  January,  1902,  and  1st  July,  1902,  the  fol- 
lowing agreement  shall  obtain,  viz.: 

"The  St.  Louis,  Cape  Girardeau  &  Southern 
R.  R.  Co.  will  give  the  Donaldson  Bond  & 
Stock  Company  the  notes  of  the  company  for 
all  coupons  maturing  on  bonds  delivered  them 
as  above,  as  follows:  For  coupons  due  Jan. 
1,  1902,  amounting  to  1625.00  the  note  of  the 
company  payable  one  year  after  date  with 
5%  interest,  and  for  coupons  due  July  1,  1902, 
amounting  to  $625 — note  of  the  company  for 
same  amount  due  Jan.  1,  1903,  with  Interest 
at  6%  per  annum.  The  Donaldson  Bond  & 
Stock  Company  to  take  up  the  coupons  for 
those  two  terms  on  bonds  delivered  them  as 
said  coupons  mature  by  depositing  the  mon- 
ey to  pay  the  same  with  the  Missouri  Trust 
Company  as  a  special  fund  for  the  coupons 
on  the  $25,000  in  bonds  or  any  part  of  the 
said  $25,000  in  bonds  delivered  to  them." 

Defendant  relies  on  that  contract,  as  cover- 
ing the  subject-matter  of  the  suit  as  to  the 
bonds  to  be  given  in  compensation  for  serv- 
ices. As  said  heretofore,  plalntiflTs  learned 
counsel  argue  that  such  contention  is  but  on 
effort  to  apply  the  doctrine  of  novation  to  the 
case.  They  argue  that  defendant,  being  In- 
dividually bound  originally,  now  seeks,  by 
way  of  a  shield  against  liability  to  Introduce 
a  new  parly  by  novation,  to  which  plaintiff 
must  look  for  its  pay.  They  have  industrious- 
ly collected  a  line  of  cases  holding,  In  effect, 
that,  where  there  is  an  original  binding  con- 
tract, a  contracting  party  cannot  escape  lia- 
bility by  novation  or  substitution  where  there 
Is  no  consideration  for  the  new  agreement, 
where  the  old  contract  was  not  rescinded  or 
abandoned,  or  where  the  new  agreement  did 
not  cover  the  whole  subject  We  shall  not 
enter  Into  a  discussion  of  those  contentions, 
for  the  reason  that  we  have  reached  the  con- 
clusion that  the  doctrine  of  novation  is  not 
In  the  case.  What  was  done  here  was  not  to 
substitute.  It  was  the  very  thing  Itself. 
When  plaintiff  corporation,  looking  forward 
to  a  contract,  as  we  haVe  held  it  did,  accepted 
one,  as  it  did,  which  narrated  (not  that 
Houck,  but)  that  the  railroad  company  was 
constructing  a  railroad  from  Perryville  to 
Cape  Girardeau,  that  (not  Houck,  but)  the 
company  needed  means  to  enable  It  to  carry 
out  the  project;  that  (not  Houck,  but)  the 
company  had  authorized  plaintiff  to  sell  Its 
bonds,  which  plaintiff  had  done,  and  which 
narrated  that  plaintiff  had  carried  out  that 
very  contract  of  sale,  and  had  fulfllled  its 
obligations  thereunder,  and  was  entitled  to 
Its  compensation  for  services  rendered  as  set 
forth — ^we  say,  all  these  things  appearing  In 
set  phrases,  It  cannot  be  fairly  held  that  it 


was  a  mere  order  for  bonds.  It  mtist  be  held. 
that  It  was  contractual  in  its  nature;  that 
it  evidenced  those  features  Anally  deemed 
vital  by  the  contracting  parties,  and  merged 
into  itself  all  prior  negotiations.  The  legal 
principles  involved  are  so  primary,  that  tbey 
need  no  reinforcement  by  citation  of  author- 
ity. In  view  of  the  premises  we  are  unwill- 
ing to  hold  that  the  court  erred  In  giving  the 
Instruction  on  the  first  count,  and  then  find- 
ing the  facts  against  plaintiff. 

2.  The  evidence  shows  that  the  bonds  were 
never  delivered  to  plaintiff,  that  ho  bonds 
were  ever  sold,  and  that  the  road  was  aban- 
doned. It  seems  the  president  of  the  Mis- 
souri Trust  Company,  Mr.  Crandall,  dyInK, 
new  oflScers  took  charge  of  its  affairs,  who 
raised  the  point  that  the  railroad  company 
bad  violated  the  contract  They  criticised  the 
scheme  as  It  then  stood,  and  suggested  a  nev7 
one.  No  new  contract  was  consmnmated, 
and  the  whole  thing  fell  through.  There  Is 
some  evidence  sqninting  towards  the  fact  that 
the  railroad  company,  or  Mr.  Houck,  or  both, 
became  lukewarm  and  Indifferent  and  failed 
to  go  on.  In  this  condition  of  things,  we  are 
asked  to  measure  out  praise  and  blame,  to 
hold  that  plaintiff  fully  performed  its  con- 
tract to  find  a  purchaser  for  the  bonds,  who 
was  solvent  and  obligated  to  take  them,  and 
that  the  failure  of  the  scheme  Is  due  to  the 
conduct  of  defendant  But  It  must  be  self- 
evident  that  having  held  that  defendant  did 
not  contract  with  plaintiff  individually,  there 
is  no  need  to  determine  questions  so  raised; 
hence,  the  cause  of  action  alleged  in  the  first 
count  of  the  petition  being  determined  before 
those  questions  are  reached,  they  become  by- 
matter.  We  should  not  determine  a  point 
not  necessary  to  a  decision,  and  thereby  In 
anywise  prejudge  a  cause  of  action  which 
plaintiff  may  or  may  not  have  on  that  very 
issue  of  fact  against  the  St  Louis,  Cape  Gir- 
ardeau &  Southern  Railroad  Company. 

3.  Did  the  court  err  In  refusing  the  Instruo- 
tion  covering  the  second  count?  We  think 
not  However  correct  as  an  abstract  proposi- 
tion of  law,  It  watf  properly  refused,  because 
there  is  no  evidence  of  any  probative  force 
that  plaintiff  was  the  procuring  cause  of  the 
sale  mentioned  in  that  count  The  documen- 
tary evidence  Introduced  on  that  count  In- 
cluding letters  and  option  agreements,  and 
the  oral  testimony,  of  which  there  was  much. 
clearly  show  that  plaintiff  was  not  the  pro- 
curing cause.  True,  plaintiff  at  one  time  was 
negotiating  with  Mr.  Fordyce.  True,  Mr. 
Fordyce  was  a  member  of  the  last  syndicate 
formed  to  buy,  and  which  did  buy,  the  Houck 
roads.  But  there  Is  no  testimony  that  Mr. 
Fordyce  became  a  member  of  the  final  syndi- 
cate through  the  effort  of  plahitlff.  It  is  the 
other  way.  Mr.  Houck  was  engaged  on  inde- 
pendent lines  in  the  sale  of  his  stock  In  the 
Houck  system.  The  early  negotiations  in 
which  plaintiff  took  part  came  to  nothing, 
and  were  abandoned  to  all  Intents  and  pur- 
poses.    The  testimony  shows  that  plaintiff 
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knew  nothing;  of  the  formatlan  of  the  lait 
pardiaslDg  syndicate.  These  facta  present 
an  impassable  obstacle  In  the  way  of  recov- 
ery. We  conclude  tlie  finding  nlal  was  right 
OD  the  second  connt. 

4.  In  its  motion  for  a  new  trial  the  plain- 
tiff alleges  error  In  exdndlng  evidence  offered 
on  the  second  count.  Xbla  evidence  went  to 
tbe  measare  of  the  damages;  but,  as  we  have 
beld  that  nnder  the  facta  and  the  law  there 
vaa  no  liability.  It  follows  that  an  exception, 
saved  on  the  exclusion  of  evidence  of  that 
diaracter,  could  not  constitute  reversible  er- 
lor.  Bnt  on  any  ▼le'w,  the  testimony  exclud- 
ed was  too  remote.  It  related  to  the  value  of 
bonds  Issned  after  the  system  was  sold.  The 
cause  appears  to  have  been  well  tried  and 
«^  decided. 

Accordingly  the  judgment  la  afiSrmed.  All 
cmcnr,  except  VAT.TiTANT,  P.  J.,  who  la  ab- 
■ent 


CHIiANDA  T.  ST.  liODIS  TRANSIT  CO. 
•  et  aL 

@fipreme  -  Gonrt    of    Missouri,  Division  No.   1. 
July  8,  190&) 

1.  C.tKRIEBS     —     IWJTTBXES    TO    PaSSEWGKBS    — 
SiBEET  RAIXSOAD BtJKDBN  OF  PbOOP. 

Where  plaintiff  -who  was  injured  in  a  col- 
Esion  between  street  cars  sued  two  street  rail- 
rcnd  companies,  and  charged  that  she  suffered 
inures  through  the  negligence  of  the  servants 
of  1)oth,  the  burden  was  on  her  to  prove  such 
(iarje. 

TEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  9.  Carriers,  S    1287.] 

2.  Stbeet  RArL.aoA.DS — Oohtbaots — Constbuo- 
nos — LEAaK — AjrtfKcrr. 

A  street  railway  company  contracted  with 
tcotber  to  lease  its  railway  to  the  latter  for  40 
jearg  in  consideration  of  a  specified  rent  to  be 
piid  and  the  perforxoance  of  certain  duties  in 
tlK  natnre  of  the  reetoratlcn  of  the  property 
It  the  end  <a  the  term  and  for  re-entry  in  case 
rf  default.  The  contract  did  not  provide  that 
the  losee  company  shoald  transact  business  in 
rkt  name  or  for  the  benefit  of  the  lessor,  ex- 
«pt  in  K>  far  as  the  former  was  benefited  by 
tie  consideration  to  be  paid  by  the  latter.  Held, 
thit  the  contract  -was  a  lease  and  relieved  the 
>j^T  comi>any  from  liability  for  torts  commit- 
•ii  in  the  operation  of  the  road  by  the  lessees' 
■tnrants. 

3.  Evn>Ki»c»— ^Wbittki*    iKaraxntEKia-Bum- 

ClE2tCT 

Wlim  nlaintilf  introduced  in  evidence  a 
am  from  one  of  the  defendant  street  railway 
tompaniea  to  the  other,  plaintiff  conld  not  there- 
ift»  object  that  the  lease  was  void  because  of 
Waidant'B  failure  to  show  municipal  assent 
SSJf  ^Suired  by  Const,  art  12,  f  20  (Ann. 
St  190«.  p.  300). 

[Ed.  Note.— For  cases  in  pofat,  see  Cent  Dig. 
ToL  20.  Evidence,  f   2442.] 

4.  SrSEET   RaILBOADS ^LKASB— PRBStTMPTIONS. 

Where  a  street  railway  company  leased  ita 
fine  and  property  to  Mother  company,  it  must 
be  presumed   in   the  absence  of  evidence  to  the 

««t™i7  that  "ani^'P*VL",%°'rA£n"8£  'f M« 't 
jpired  hy  Const,  art.  12,  f  20  (Ann.  8t  1906,  p. 

aOO),  was  obtained. 

&APPEAI.   AKD    HaaoB  — Kuvmw-Rbasons 

rm  Decision  Bsa-ow.  ,  .    . , 

Wh<Te  motion  for  new  trial  was  sustainable 

•I  any  of  the  grounds  aUeged,  it  was  Immaterial 


on  appeal  that  it  was  not  sustainable  on  th« 
ground  on  which  it  was  based  by  the  trial  Jndge. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig, 
vol.  3,  Appeal  and  Error,  gf  84()8-3430.] 

6.  Dauages— Febbonai.    Injitbt  —  Excessive 
Dauaoes. 

Plaintiff  was  Injured  in  a  street  car  colli- 
sion. None  of  her  bones  were  broken,  and  there 
was  only  a  slight  temporary  discoloration  out- 
wardly visible.  There  were  no  discoverable 
lesions  or  known  existing  abnormal  organs  tracr 
ed  to  the  injury,  but  she  lost  considerable 
weight,  and  claimed  to  be  suffering  from  loco- 
motor ataxia  or  paralysis,  affecting  her  ability 
to  walk.  A  commission  of  doctors  appointed  by 
the  court  however,  testified  that  her  trouble 
was  traumatic  neurasthenia  and  traumatic  hys- 
teria, and  that  she  would  probably  recover. 
There  was  also  evidence  that  she  had  incurred 
indebtedness  in  the  sum  of  $1,000  for  medical 
treatment  and  $500  for  drugs  and  medicines. 
Held,  that  a  verdict  awarding  her  $18,000  was 
excessive. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {g  357-371.] 

7.  New    TbiaX/—Gbouhdb— Excessive    Dah- 

A0E8. 

Damages  so  great  as  to  Indicate  passion  or 
prejudice  on  the  part  of  the  Jury  are  ground  for 
new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  New  Trial,  fg  153-156.] 

8.  CabBIEBS— IRJ17BIE8    TO    Pabbengebs— Reb 
Ipsa  Loquitub. 

Where,  in  an  action  for  injuries  to  plain- 
tiff, a  street  car  passenger.  In  a  collision  between 
the  car  on  which  she  was  riding  and  a  follow- 
ing car,  the  petition  counted  on  general  negli- 
gence, plaintiff  was  entitled  to  the  benefit  of  the 
doctrine  res  ipsa  loquitur. 

[Ed.  Note.— For  casps  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  g  1287.] 

9.  WrrwEBBEB—PHTSiciAws— Competency. 

The  statute  declaring  a  physician  incompe- 
tent to  testify  concerning  any  information  ac- 
quired from  his  patient  while  attending  him  in 
a  professional  capacity,  and  which  was  neces- 
sary to  enable  him  to  prescribe  or  do  any  act  as 
a  surgeon,  did  not  disqualify  plaintiff's  phy- 
sician from  testifying  in  her  action  for  injuries 
that  on  one  occasion  when  he  went  to  her  house 
to  collect  a  bill  be  saw  her  walking  about  and 
go  up  a  flight  of  stairs  without  crutches. 

[Ed.  Note.— For  casps  in  jioint  see  Cent  Dig. 
vol.  60,  Witnesses,  g  771.] 

10.  Appeal   ahd    EJbbob  —  Review  —  Pbejtj- 
DiciAL  Ebbob— Evidence. 

Where,  in  an  action  for  injuries,  defend- 
ant's chief  contention  was  over  the  extent  and 
permanency  thereof  and  the  amount  of  damages, 
and  the  whole  trend  of  plaintifTs  cs-se  was  that 
she  could  not  walk  without  artificial  aid,  the 
erroneous  exclusion  of  evidence  of  plaintiff's 
physician  that  on  one  occasion  be  saw  her  walk 
about  the  house  and  go  upstairs  without  crutch- 
es was  prejudicial, 

11.  Same— Invited  Ebbob. 

In  an  action  for  injuries  defendant  offered 
to  prove  by  plaintiff's  physician  that  on  one  oc- 
casion he  saw  her  walking  about  the  bouse  and 
upstairs  without  artificial  aid,  an  objection  that 
the  witness  was  incompetent  having  been  over- 
ruled defendant's  counsel  then  stated  "This 
doctor  luLs  not  been  discharged  as  plaintiff's 
physician,  but  has  continued  to  treat  her  and 
was,  at  the  time  of  going  to  see  her  with  ref- 
erence to  his  bill."  On  such  statement  the  ob- 
jection was  erroneously  sustained.  Held,  that 
the  statement  made  by  defendant  was  not  an 
invitation  to  the  court  to  change  its  ruling  on 
the  objection  so  as  to  render  the  ohanged  ruling 
Invited  error. 

[Ed.  Note,— For  cases  in  point,  see  Oent.  Dig, 
vol.  3.  Appeal  and  Error,  |g  3597-3C00.] 
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Appeal  from  Circuit  Court,  Boone  County ; 
Alex.  H.  Waller,  Judge. 

Action  by  BoBe  Oblanda  against  the  St. 
Louis  Transit  Company  and  another.  Judg- 
ment for  plaintiff,  and  from  an  order  grant- 
ing defendants'  motion  for  a  new  trial,  plain- 
tiff appeals.    Affirmed. 

C.  B.  Sebastian,  ThcMuas  T.  Fauntleroy,  and 
Shepard  Barclay,  for  appellant  Boyle  & 
Priest  and  T.  E.  Francis,  for  respondoits. 

LAMM,  J.  This  18  a  suit  for  $35,000  dam- 
ages for  personal  injuries  alleged  to  have  been 
received  by  plaintiff  through  the  negligence 
of  two  domestic  street  railway  corporations, 
viz.,  the  St  Louis  Transit  Company  and  the 
United  Railways  Company  of  St  Louis.  Be- 
gun in  the  circuit  court  of  the  city  of  St.  Lou- 
Is,  such  changes  of  venue  were  had  that  the 
cause  went  to  the  Boone  circuit  court,  and 
was  tried  at  Columbia  before  Judge  Waller 
and  a  jury,  resulting  In  a  verdict  against 
both  defendants  for  $18,000.  Defendants,  not 
content,  filed  their  separate  motions  for  a  new 
trial.  The  court  sustained  both,  after  taking 
time  to  consider.  There  was  an  array  of 
grounds  In  each  motion  but,  singling  out  one, 
the  court  made  it  the  basis  of  Its  order,  viz., 
error  In  excluding  legal  and  compet^it  evi- 
dence offered  by  defendants.  BYom  the  order 
granting  a  new  trial,  plaintiff  appeals  after 
an  unsuccessful  motion  to  vacate  It 

The  cause  was  tried  on  a  second  amended 
petltlcm  setting  forth  that  defendants  were 
doing  business  in  the  city  of  St  l/ouis  as 
common  carriers  of  passengers  for  hire,  own- 
ing and  operating  a  line  of  street  railway  and 
cars  run  by  electricity  upon  Washington 
avenue,  a  public  street  in  said  city,  and  con- 
necting with  a  system  of  street  railways  sim- 
ilarly owned  and  operated;  that  on  the  Bth 
day  of  December,  1901,  she  was  a  passenger 
for  pay  on  one  of  defendant's  cars;  that 
while  seated  therein,  and  when  between  Thir- 
teenth and  Fifteenth  streets,  another  of  de- 
fendants' cars  ran  Into  hers,  "because  of  the 
negligence  and  careless  operation  of  said  cars 
of  defendants,  whereby  they  were  so  permit- 
ted to  collide  as  aforesaid,  when  by  the  exer- 
cise of  due  and  reasonable  care,  such  as  it 
was  the  duty  of  defendants  to  observe  to- 
wards plaintiff  as  a  passenger  as  aforesaid, 
in  the  said  circumstances,  said  collision  would 
have  been  avoided  by  defendants  and  their 
agents  in  charge  of  said  cars  and  each  of 
them."  By  the  collision,  plaintiff  alleges  she 
was  violently  thrown  out  of  her  seat  with 
much  force,  "so  that  she  fell  backward  upon 
the  same  seat" ;  that  she  received  severe  in- 
juries to  her  back  and  spinal  column;  was 
severely  Jolted  and  shocked  and  bruised,  and 
received  hurts  to  her  spine  and  inwardly 
which  crippled  her  for  life,  destroyed  her 
health  and  happiness,  subjected  her  to  heavy 
expenses  for  medicnl  care,  attention,  and 
nursing,  and  will  coutlnue  in  the  future  to 
cause  such  expenses,  that  she  has  endured 
and  will  endure  great  physical  and  mental 


pain  and  suffering,  has  lost  her  ability  to  ear 
a  livdihood,  has  lost  time  and  earnings  ti 
a  large  amount,  and  will  continue  to  losi 
them  in  the  future — all  as  the  direct  result  o 
said  collision  and  Injuries.  The  defendant 
filed  general  denials  as  separate  answers.  1 
stands  conceded  plaintiff  was  a  passenger  foi 
pay,  that  defendant  transit  company  was  op 
eratlng  the  car  on  which  she  was  riding  an< 
the  one  ranunlng  it  as  a  cmnmon  carrier  oi 
passengers  for  hire,  and  that  a  rear  end  colli 
BUm  occurred.    So  much  is  without  confiict 

Plaintiff  Introduced  testimony  tending  t( 
show  that  the  force  of  the  collision  was  se 
vere;  that  her  car  had  stopped  to  let  pas 
sengers  off  and  on ;  and  that  a  following  ca] 
struck  hers  with  great  force,  throwing  her  onl 
of  her  seat  and  then  backward.  Injuring  hei 
in  the  small  of  the  back ;  that  therefrom  she 
had  lost  weight  (20  to  30  pounds)  and  powei 
of  locomotion,  had  become  nervous,  anemic; 
and  pale,  suffering  constant  pain  by  day  and 
by  nigbt  which  pain,  was  increasing  Instead 
of  diminishing;  and  that  she  was  general!; 
obliged  to  use  crutches  In  walking  but  some- 
times could  walk  at  home  without  aided  by 
a  chair  or  cane.  Her  medical  experts  gave 
it  as  their  opinion  that  she  suffered  a  con- 
cussion of  the  spine;  that  locomotor  ataxia 
or  paralysis  resulted;  that  she  would  never 
completely  recover  the  use  of  her  limbs  and 
that  her  helplessness  is  permanent.  These 
experts  had  not  examined  her  later  thau 
March,  1902  (the  trial  was  in  June,  1904):  A 
few  days  before  her  injury  she  had  been  ex- 
amined by  a  physician  for  insurance,  and  was 
found  in  perfect  nervous  condition — "a  pic- 
ture of  health"  and  ''sound  In  all  particulars." 
The  same  physician  bad  seen  plaintiff  at  in- 
tervals since  that  examination,  the  last  thne 
about  July  26,  1903.  At  that  time  (from  ob- 
servation) he  characterized  her  condition  as 
that  of  a  "physical  wreck,"  and  as  showing 
a  lack  of  locomotion. 

Plaintiff  Is  a  widow,  and  was  engaged  in 
the  occupation  of  a  seamstress  In  all  its  vari- 
ous branches — custom  shirtmaking,  dressmak- 
ing, embroidery — all  kinds  of  fancy  work,  to 
make  a  living  for  her  family.  She  was  earn- 
ing thereat  from  $1,000  to  $1,100  per  year. 
Since  her  injury  she  had  not  earned  $1,  was 
not  able  to  perform  duties  as  seamstress. 
Her  hearing  had  become  defective.  When  try- 
ing to  walk  without  assistance  she  had  a 
sense  of  being  ready  to  fall.  As  the  resnlt 
of  her  injuries,  she  had  incurred  liability 
for  medical  services  to  the  amount  of  $1,000, 
and  for  drugs  and  medicines  about  $500. 

Defendants'  testimony  tended  to  show  that 
some  part  of  the  machinery  (the  turn  buckle) 
of  the  car  on  which  plaintiff  was  riding 
broke ;  that  the  motorman,  hearing  a  rattling 
noise  from  the  broken  part  dragging  on  tlie 
pavement,  stopped  bis  car  between  cross- 
streets  to  examine,  and,  while  so  stopped,  tlie 
following  car  collided  with  it  very  sllgiiUy. 
It  was  about  7:30  p.  m.  on  December  6, 
1901 — a  dark,  rainy,  drizzling  evening.    Tl>« 
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urade  wu  down  about  one  foot  to  the  block. 
Tbe  following  car  "was  going  abont  4V^  miles 
in  bour,  and  was  not  over  16  feet  behind ; 
tJuit  tbe  Jar  was  not  hard  enough  "to  no- 
tice" Defendants  also  pat  In  evidence  ad- 
Biielons  b7  plaintiff  to  two  ladles  to  the 
dTect  that  she  was  not  thrown  ont  of  her 
rat;  that  the  collision  did  not  produce  much 
o{  a  Jar ;  that  she  did  not  feel  tbe  effects  of 
It  for  two  days  afterwards,  and  did  not  know 
tbe  was  hurt  until  thta.  One  of  tbe  claim 
isfQtB  Id  the  employ  of  tbe  transit  company 
(Slough)  testified  that  once  during  the  year 
«f  the  trial  and  twice  the  year  before  he  had 
swi  plaintiff.  Once  he  saw  her  walking 
JewTistairs  witbont  crutches  "apparently 
<ith  not  a  thing  the  matter  with  her."  Tbe 
cQirt  appointed  a  commission  of  disinterest- 
ed medical  experts  (Drs.  McAlester,  Moss, 
isd  Gordon)  to  examine  plaintiff.  Defend- 
uts  used  them  as  witnesses.  From  their  tes- 
timoDy,  It  api)eared  they  examined  her  a 
hj  or  so  before  testifying  at  the  Parker  Hos- 
jiul  on  the  University  grounds. 

Dr.  UcAlester  gave  it  as  his  opinion  t^  t 
ihe  was  suffering  from  traumatic  neuras- 
tbatia,  i.  e.,  an  oTer-sensitive  condition  of 
tbe  nenrous  system  from  some  injury.  His 
joJgmait  was  that  she  was  not  suffering 
fiom  paralysis  or  locomotor  ataxia.  He  said 
sbe  located  her  injury  at  the  Junction  of  the 
acrom  with  tbe  last  lumbar  vertebra;  that 
ii.  low  down  In  the  back ;  that  probably  sbe 
voold  get  well.  That  was  his  opinion, 
tiwngh  it  was  a  hard  matter  for  a  man  to 
ny.  The  history  of  the  bulk  of  such  injuries 
is  tiiat  most  of  them  get  well.  On  cross-ex- 
mlnation,  he  testified  that  injuries  produc- 
%f  results  to  the  nervous  system  such  as 
Ken  hi  plaintiff's  case  were  not  necessarily 
<(  1  serious  character ;  that  an  over-sensitive 
(SQiiition  may  follow  slight  Injuries — more 
3iin  probable  tbey  do ;  that  traumatic  neu- 
nmhenia  and  traumatic  hysteria  were  not 
<niite.  perhaps,  but  almost  synonymous ;  that 
I  person  by  centering  his  mind  on  a  given 
point  can  modify  the  functions  of  an  organ ; 
'Jut  he  could  see  or  feel  nothing  in  plaintifTs 
;'eison  by  which  he  could  Judge  of  the  nature 
<f  tbe  injury,  and  he  had  to  take  her  state- 
atot  for  the  latter ;  that  be  noticed  the  ex- 
pta^ion  of  her  face  and  It  Indicated  sbe  was 
merlng  from  traumatic  neurasthenia ;  that 
tbe  day  he  examined  her  she  bad  some  hys- 
'ttia.  On  cross-examination  he  testified  that 
te  would  not  state  positively,  but  he  thought 
<be  would  get  over  it ;  that  the  existence  of 
litigation,  in  Ills  opinion,  aggravated  her  con- 
diOoii. 

I>r.  Gordon  testified  that  plaintiff  com- 
I^alned  of  a  sensitive  area  at  the  lower  part 
'A  tbe  spine ;  that  her  pulse  beats  (when  ex- 
iffiined)  were  a  little  fa^t ;  that  be  found  no 
widences  of  paralysis  or  locomotor  ataxia; 
that  be  found  her  arms  and  limbs  well  nour> 
hbed  and  firm ;  that  she  used  her  arms  very 
»eD  and  wrote  her  name  very  well ;  and  that 
•Im  coold  stand  on  her  feet,  but  complained 


she  had  to  use  a  crutch  to  walk  or  support 
herself  by  a  chair  or  something  of  that  kind ; 
that  she  was  suffering  from  a  sensitive  con- 
dition of  the  nervous  system  and  he  thought 
she  would  likely  recover ;  that  "neurasthenia" 
and  "hysteria"  were  pretty  nearly  synony- 
mous terms. 

Dr.  Moss'  testimony  agreed  in  substance 
with  that  of  Drs.  McAlester  and  Gordon. 

In  this  court,  defendants  file  separate 
briefs  in  support  of  the  order  granting  a  new 
trial.  The  United  Railways  Company  puts 
its  argument  on  a  ground  peculiar  to  Itself. 

1.  It  will  be  seen  from  the  abridgement  of 
the  petition  that  plaintiff  charges  that  both 
of  the  corporate  defendants  were  operating 
the  street  railway  line  and  the  cars  thereon, 
including  tbe  two  in  question.  The  gist  of 
the  charge  Is  that  plaintiff  suffered  damages 
through  the  negligence  of  the  servants  of 
both.  Kow,  the  United  iEtailways  Company 
denies  that  allegation.  Hence,  under  the 
Issues  made,  the  burden  was  on  plaintiff  to 
prove  that  charge.  How  did  she  carry  that 
burden — ^well  or  ill?  There  la  not  a  scintilla 
of  testimony  directly  or  indirectly  even 
squinting  that  way  unless  a  certain  lease,  put 
in  evidence  by  plaintiff  from  the  United  Rail- 
ways Company  to  the  transit  company  proves 
it.  That  lease  is  set  out  in  Moorsbead  v. 
United  Railways  Company  of  St  Louis  (cer- 
tified here  from  the  St  Louis  Court  of  Ap- 
peals) 203  Mo.  121,  96  S.  W.  261,  100  S.  W. 
611.  It  is  very  long,  and  we  shall  reproduce 
none  of  its  terms.  Inquirers  may  find  them 
in  that  case. 

In  connection  with  the  offer  of  the  lease, 
tbe  record  shows  the  following:  "It  is  ad- 
mitted by  the  parties  to  the  suit  that  the 
cars  mentioned  in  tbe  petition  in  this  case 
were  operated  by  tbe  St.  Louis  Transit  Com- 
pany. Also  that  tbe  place  on  Washington 
avenue  in  St  Louis,  where  the  alleged  acci- 
dent is  said  to  have  occurred,  and  where 
plaintiff  claims  to  have  been  injured  was 
then  a  part  of  the  property  leased  by  the 
United  Railways  of  St  Louis  to  the  St.  Louis 
Transit  Company  by  lease  between  those 
companies  made  in  September,  1899.  The 
defendant  admits  tbe  fact  as  stated  in  the 
above  stipulation,  that  that  is  a  part  of  the 
line  that  is  covered  by  lease  between  the 
two  companies  mentioned,  but  the  defendant 
objects  to  the  competency  of  that  fact  tend- 
ing to  prove  any  issue  In  the  case,  and  more 
especially  for  the  reason  that  although  the 
United  Railways  Company  may  have  leased 
its  cars  and  lines  to  the  St  Louis  Transit 
Company,  that  fact  does  not  tend  to  prove 
that  the  two  companies  were  Jointly  operat- 
ing this  line  of  the  St  Louis  Transit  Com- 
pany. This  admission  here  is  that  at  the 
time  said  line  was  being  operated  by  the 
transit  company,  and,  if  that  be  true,  then 
the  United  Railways  Company  cannot  be  lia- 
ble in  this  case.  The  plaintiff  offered  in 
evidence  a  copy  of  the  lease  entered  into 
between  the  said  two  companies,  which  is 
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offered  aa  tending  to  show  the  property  In 
question  was  leased  while  belonging  to  the 
United  Railways  Company,  and  It  Is  leased 
for  operating  purposes  to  the  St  Louis  Trans- 
it Company.  To  the  introduction  of  this 
lease  in  evidence  the  defendant  at  the  time 
objected,  for  the  reason  that  if  the  facts  stat- 
ed In  the  petition  in  this  case  be  true  the 
United  Railways  Company  cannot  possibly  be 
liable  in  this  action.  It  is  immaterial  as  a 
matter  of  law  that  the  obligation  of  the  par- 
ties may  have  been  as  stated  or  set  out  in  ttie 
lease,  still  the  United  Railways  Company 
would,  notwithstanding  that,  not  be  liable  In 
this  action  for  any  negligence  on  the  part  of 
Ijie  St.  Louis  Transit  Company  whose  em- 
ployes were  operating  the  particular  car  of 
the  St  Louis  Transit  Company,  that  being 
the  operating  company  and  the  United  Rail- 
ways Company  not  having  anything  to  do 
with  It  The  relations  existing  between  the 
two  companies  by  reason  of  this  lease  that  is 
proposed  to  be  offered  in  evidence  here  could 
not  make  the  United  Railways  Company  liable. 
There  is  no  objection  made  to  this  lease  on 
the  ground  that  It  Is  not  a  correct  copy  of 
the  original,  or  that  it  is  not  a  copy  of  the 
lease.  On  the  contrary  it  Is  admitted  to  be  a 
copy  of  said  lease  and  the  objection  Is  on  the 
general  ground  that  it  does  not  tend  to  prove 
any  Issue  whatever  In  the  case.  Which  ob- 
jection the  court  overruled,  and  to  the  action 
of  the  court  in  overruling  their  objection  the 
defendants  at  the  time  saved  their  exception. 
Plaintiff  offers  this  lease  In  evidence  for  the 
purpose  of  showing  that  the  United  Rail- 
ways Company  is  the  owner  of  the  property, 
and  that  it  is  operated  by  the  St.  Louis 
Transit  Company  for  the  benefit  of  both  com- 
panies. The  Court:  I  will  overrule  the  ob- 
jection and  admit  this  lease  in  evidence  for 
the  present,  subject  to  exclusion  hereafter  if 
In  the  course  of  the  evidence  in  the  case,  I 
find  the  lease  is  Inadmissible.  To  which  rul- 
ing of  the  coiu-t  defendants,  by  counsel,  ex- 
cepted at  the  time." 

On  this  record,  these  observations  may  be 
made:  In  the  Moorshead  Case  it  was  con- 
tended, as  follows  (mark  the  first  ground  as 
it  Is  urged  in  the  case  at  bar):  "That  the' 
United  Railways  Company  Is  liable  In  dam- 
ages to  plaintiff  notwithstanding  the  contract 
between  It  and  the  transit  company,  and  the 
operation  of  the  line  and  car  on  which  she 
was  hurt  by  the  transit  company,  pursuant 
to  the  contract,  is  maintained  on  three 
grounds:  First,  that  If  the  contract  is  a 
lease.  It  Is  Inoperative  for  lack  of  consent  to 
the  leasing  by  the  city  of  St  Louis;  second, 
that  the  contract  is  not  a  lease,  but  In  legal 
effect  is  an  agreement  by  the  transit  com- 
pany to  operate  the  railway  lines  it  was  put 
in  possession  of  for  the  United  Railways 
Company  as  the  letter's  agent,  or  else  Is  a 
partnership  agreement  between  the  two  com- 
panies; third,  that  if  a  valid  lease,  the  Unit- 
ed Railways  Company  as  lessor  remained  lia- 
ble for  all  torts  of  the  transit  company  as 


lessee,  because  the  statute  allowing  suel 
lease  by  street  railway  companies  contain 
no  clause  expressly  exempting  a  leasing  con 
pany  from  liability  for  the  acts  of  the  lessee.' 
Those  contentions  were  examined  with  tn 
patience  and  acumen  by  Judge  Goode  In  th 
St  Louis  Court  of  Appeals  and  were  dis 
allowed  seriatim.  What  he  said  In  that  be 
half  was  adopted  by  this  court  in  banc  an( 
spread  of  record  as  meeting  our  unanimou 
views.  In  the  case  at  bar,  we  are  asked  t 
reopen  the  question  or  send  the  matter  int( 
banc  to  have  It  rethresbed.  But  we  shall  d( 
neither.  Because,  the  Moorshead  Case  wai 
well  considered.  The  conclusion  of  Brothei 
Graves  that  the  opinion  of  ■  Goode,  J.,  wai 
sound  was  deliberately  arrived  at  We  wen 
all  of  mind  that  the  document  In  questloi 
was  a  lease  to  all  Intents  and  purposes,  and 
as  such  lease,  was  a  good  defense  against 
liability  of  the  lessor  for  torts  of  the  lessee 
Accordingly,  absent  allegation  and  evldencf 
(as  here)  showing  the  lease  was  a  contrlvanw 
for  a  fraudulent  or  wrongful  purpose  in  fad 
or  law,  BO  that  "the  covin  doth  suffocate  the 
right"  It  must  be  held  that  the  United  Rail, 
ways  Company  did  not  remain  liable  to  those 
suffering  personal  Injuries  from  the  negli- 
gence of  the  employes  of  the  transit  company. 
Hence  ttie  lease,  ex  vl  termini,  did  not  tend 
to  fasten  liability  on  the  United  Railways 
Company,  unless  a  phase  of  the  case  now  ta 
pass  in  review  had  that  effect.  That  Is  this; 
It  is  insisted  by  learned  counsel  that  even 
If  we  stand  by  the  doctrine  of  the  Moors- 
head Case,  still  the  United  Railways  Com- 
pany is  liable  because  there  is  no  municipal 
assent  shown  to  the  lessee.  They  put  a 
finger  on  article  12,  §  20  (Ann.  St  190(5,  p, 
309),  of  the  Constitution  which  provides  for 
municipal  assent  for  the  operation  of  a  street 
railway  in  a  city,  and  provides,  further,  that 
"the  franchises  so  granted  shall  not  be  trans- 
ferred without  similar  assent  first  obtained." 
They  argue  that,  absent  such  absent  shown, 
the  United  Railways  Company  is  liable. 
They  do  not  say  there  was  no  such  consent 
in  fact  They  argue  that  their  Introduction 
of  the  paper  put  the  defendant  In  such  a  pic- 
kle that  it  had  to  prove  the  assent  Is  there 
soundness  In  this  view?  We  think  not  Be- 
cause: (a)  It  will  not  escape  attention  that 
In  legal  effect  that  very  point  was  in  the 
Moorshead  Case  and  disallowed.  (See  afore- 
said contentions.)  (b)  Again,  If  plaintiff  bad 
fastened  liability  on  the  United  Railways 
Company,  aliunde,  and  if  it  had  Introduced 
the  lease  to  avoid  that  liability,  then,  on  sacb 
hypothesis  and  in  a  proper  case,  plaintiff 
might  possibly  be  heard  on  an  objection  that 
the  lease  was  bad  as  not  receiving  municipal 
assent  But  we  reserve  the  point ;  for  there 
is  no  such  case  here.  Here,  plaintiff  intro- 
duced the  lease.  After  offering  It,  getthig  it 
in  evidence,  and  using  it  as  proof,  counsel 
ought  no  more  to  be  heard  to  Impngo  its 
validity  than  to  Impeach  a  witness  they  had 
put  on  the  stand.    By  that  act  they  vouched 
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^t  Its  legitiinacy  and  may  not  place  a  bar 
Mitttt  on  Its  shield.  They  may  argne  the 
'<Pl  effect  of  the  lease  la  this  or  that,  or  so 
«"I  «o.  but  my  not  argue  It  la  not  what  It 
J"!*"*  to  be,  to  wit,  a  valid  lease.  This  is 
T.tUn  the  teasonlng  of  the  holding  In  the 
"onlittd  Case,  supra  (q.  v.  loc.  clt  pp. 
^-8)-  (c)  Moreover,  defendants'  learned 
«»«el  maintain  the  proposition  that  acts 
*°|*  liJ  a  corporation  which  presuppose  the 
™*t®ce  of  other  acts  to  make  them  legal 
^  operatlTe  are  presumptive  proof  of  the 
attw.  xh^  loToke  such  proposition  and 
P^'mptloB  In  this  case.  We  think  the 
fwpwitlOT  sonail  and  that  they  are  entitled 
^."K  prenunption.  State  ex  rel.  v.  Kup- 
•*-'-e,  44  Mo.,  loc.  dt  158,  100  Am.  Dec.  266; 
itterkan  Ins.  Co.  v.  Smith,  73  Mo.,  loc.  clt 
f'-  OJontean  t.  The  Missouri  Pacific  E.  E. 
w,  122  Mo,  loa  dt  884,  386,  22  S.  W.  458, 

J^maxlm  that  aU  things  are  presumed  to 
»  lejfttaiately  done^  untU  It  is  proved  to 
M  wntisiy  (omnia  prsesumuntur  legitime, 
«.),  to  applicable  to  oaporate  acts.  Says 
Mr^Bstlce  Story  (Bank  of  the  United  States 
'.  Dandrldge,  12  -Wbeat  [U.  S.]  loc.  clt  69, 
5  L  Hi  562):  '«By  the  general  rule  of  evl- 
■HM.  piwnmptlons  are  continually  made  In 
MB  of  private  persons  of  acts  even  of  the 
mt  aolram  nature,  when  those  acts  are  the 
sttBtil  resnlt  or  necessary  accompaniment 
o<  other  drcnmstances.  In  aid  of  this  salu- 
aij  principle,  the  law  Itself,  for  the  purpose 
«.*  strengthentag  the  Infirmity  of  evidence, 
ud  upholding  transactions  Intimately  con- 
:«ted  with  the  public  peace,  and  the  security 
a'  private  property,  Indulges  Its  own  pre- 
r!BptI(m&  It  presumes  that  every  man,  In 
&  private  and  official  character,  does  bis 
htf,  nntn  the  contrary  Is  proved;  It  will 
j™™*  Ui»t  all  things  are  rightly  done,  nn- 
ai  the  clrcmnstancea  of  the  case  overturn 
la  prewmption,  according  to  the  maxim 
-4imla  prsmnnntor  rite  et  solmeniter  esse 
'_X  doMc  probetnr  In  contrarium.'  »  »  • 
•»  MM  preaaniptions  are,  we  think,  appU- 
sKe  to  corporations." 

to  American  Insurance  Co.  t.  Smith,  supra, 

I  onenaewu  interposed  to  a  premium  note 

'^      •  'Melgn  Insurance  company  that 

*«  *M  no  proof  0,  i^  authority  to  do 

■—*""'  ^  state.    Of  that  defense  this 

-       \Mh  "^  ^  plaintiff  might  by  com- 

-Jjng  with  oar  j^^g^  rightfully  Issue  a  policy 

'  "f  """Mce  In  this  state,  and  as  nothing 

''r'"  "  Oie  face  of  the  note  or  the  appU- 

s«  hZ. .  •**«  that  the  policy  recited  to 

iwm    ^  ''""  ^'^^^  *°  violation  of 

^ '  "  ***  'or  any  other  reason  Illegal  or 

'?•"'""'  be  presumed  that  the  plaintiff 

a  men  those  steps,  which  would,  under 

h  «L""''*"^  **  ^°  '^""®  ^^  policy." 
T'irt'  ^"'^  those  artificial  persons, 
'^ '"'"ntions,  are  entlOed  to  a  pre- 
jZ^^dity  well  done  until  the  contrary 
J™*"  "le  same  as  a  natural  person.  A 
'™™P™n  therefore  arises  that  the  Uplted 


Eallways  Company  had  the  right  to  do  what 
It  did  do,  to  wit  make  that  lease,  and  this 
presumption  fairly  includes  a  municipal  as- 
sent first  obtained.  It  is  rebuttable,  but 
here  there  is  no  effort  to  rebut  It 

The  premises  considered,  we  conclude  not 
only  that  the  Moorshead  Case  settles  the  prop- 
osition in  hand  as  an  authority  in  point  but 
that  under  the  peculiar  facts  of  this  record 
there  is  no  substance  in  the  point  on  the  rea- 
son of  the  thing. 

Z  The  United  Eallways  Company  asked  a 
peremptory  instruction  at  the  close  of  the 
case.  It  was  refused.  In  its  motion  for  a 
new  trial  it  assigned  error  of  that  refusal. 
That  assignment  was  good,  hence  the  motion, 
under  our  holding  in  the  preceding  para- 
graph, might  w'ell  have  been  sustained  on 
that  groimd.  The  order  granting  a  new  trial 
was  not  put  on  any  such  ground.  But  that 
is  not  vltaL  It  Is  a  common-place  rule  of 
steady  application  in  appellate  procedure  that 
though  a  court  nisi,  may  give  one  reason  for 
granting  a  new  trial,  and  that  a  bad  one,  if 
there  were  other  good  reasons,  then  its  ac- 
tion, iwoduclng  a  right  result  in  the  admin- 
istration of  Justice,  can  stand.  The  reason 
assigned  fbr  a  decision  below  is  of  no  value 
on  appeal,  bo  long  as  the  end  reached  is 
right  The  reasons  have  served  their  pur- 
pose, the  thing  done  la  the  live  matter.  There 
was,  therefore,  no  error  in  granting  defend- 
ant the  United  Eallways  Company,  a  new 
trial. 

3.  We  come  now  to  consider  the  case  from 
the  viewpoint  of  the  transit  company. 

(a)  The  verdict  is  a  heavy  one.  While  it 
must  be  viewed  with  serene  Judicial  Judgment 
yet  its  very  size  bespeaks  anxious  Judicial 
scrutiny.  It  stands  conceded  there  were  no 
broken  bones.  There  was  once  a  slight  and 
very  temporary  discoloration,  but  never  a 
visible  scar.  There  were  and  are  no  dis- 
coverable lesions  or  known  existing  abnormal 
organs  traced  to  the  injury.  That  Mrs. 
Chlanda  has  resulting  nervous  trouble  seems 
put  beyond  all  question.  Her  main  symp- 
toms are  classified,  by  men  of  science,  as  sub- 
jective instead  of  objective — that  is,  they  are 
got  at  through  her  own  statements  except  as 
to  those  visible  Indices  such  as  the  expression 
of  her  countenance,  her  loss  of  weight  and 
her  use  of  artificial  aids  in  moving  about 
The  testimony  of  her  experts  was  based  on 
examinations  antedating  the  trial  by  a  year 
or  more.  Their  conclusion  as  to  the  per- 
manency of  the  Injuries  to  her  nervous  system 
must  be  tempered  by  that  fact  The  disin- 
terested commission  of  doctors  appointed  by 
the  court  gave  it  as  their  opinion  that  the 
probabilities  of  recovery  were  In  her  favor. 
We  find  no  testimony  from  physicians  who 
examined  her  condition  at  or  close  to  the  time 
of  the  trial  tending  to  show  that  she  was  not 
In  a  class  suffering  from  nervous  trouble 
colored  and  somewhat  affected  by  psycho- 
logical phenomena  prone  to  disappear  when 
her  mind  was  set  «t  rest    We  say  this  with- 
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oat  the  sligbtest  Intent  to  Indicate  our  belief 
In  tl)e  lack  of  sincerity  and  honesty  of  tbe 
worthy  lady  whose  cause  Is  held  In  Judgment, 
There  being  no  elements  of  malice  in  the 
case,  she  was  entitled  (npt  to  punitive  dam- 
ages, but)  to  Just  compensation — no  more. 
W«  are  of  opinion  the  order  granting  a  new 
trial  may  be  sustained  on  the  theory  of  an  ex- 
cessive verdict  somewhat  attributable  to  such 
overwrought  sympathy  on  the  part  of  the  Jury 
as  amounts  (In  legal  effect)  to  prejudice  and 
passion.  There  was  an  assignment  of  error 
to  that  effect  In  the  motion  for  a  new  trial 
and  the  order  granting  one  may  stand  on 
that  assignment. 

(b)  Counsel  contend  that  the  order  may  be 
sustained  because  of  error  In  giving  Instruc- 
tions for  plaintiff  and  in  modifying  one  asked, 
by  defendant.  We  shall  not  develop  the 
contention.  Our  consideration  of  it  leads  us 
to  the  conclusion  It  Is  without  merit.  Among 
other  views  pressed  here  under  that  head, 
they  insist  the  doctrine  of  res  Ipsa  loquitur 
cannot  be  invoked  by  plaintiff.  We  do  not 
agree  to  that  Tbe  petition  is  broad  enough 
to  permit  the  application  of  that  doctrine. 
The  relation  of  carrier  and  passenger  existing 
and  the  petition  counting  on  general  negli- 
gence, plaintiff's  case  falls  within  the  line  of 
cases  holding  that  under  such  circumstances 
the  thing  speaks  for  Itself.  Therefore,  wheth- 
er the  following  car  was  moving  too  swiftly 
or  whether  It  was  running  too  closely  to 
plaintiff's  car  or  whether  there  was  negli- 
gence In  stopping  the  first  car,  without  no- 
tice to  the  following  car  and  so  close  to  it 
that  a  collision  Inevitably  resulted,  makes  no 
difference.  Tbe  collision  happened,  plaintiff 
was  hurt  thereby,  and  the  burden  rested  upon 
defendant  to  show  It  used  the  highest  prac- 
ticable degree  of  care  to  preserve  Its  passen- 
ger from  Injury. 

(c)  There  was  error  In  the  exclusion  of  tes- 
timony. Under  this  head  we  will  notice  but 
one  assignment — this  for  the  reason  that  oth- 
er incidents  may  not  arise  on  a  retrial.  De- 
fendant put  Dr.  Henry  on  the  stand  and  the 
record  shows  the  following:  "Dr.  Robert  Y. 
Henry  (a  practicing  physician),  being  duly 
sworn  on  behalf  of  defendants,  testified  as 
follows:  'Q.  I  will  ask  you  whether  or  not 
you  saw  the  plaintiff  during  the  month  of 
June  at  any  time?  A.  Yes,  sir.  Q.  Where 
at?  A.  At  her  residence  on  Blow  street  Q. 
June  of  this  year?  A.  Yes,  sir.  Q.  What  day 
of  June  was  it?  A.  I  could  not  give  the  date 
exactly.  Q.  Was  It  about  the  middle  of  the 
present  month?  A.  Yes,  sir;  about  the  mid- 
dle of  this  month.  Q.  Where  was  she  at 
that  time?  A.  At  her  residence.  Q.  State 
whether  or  not  you  saw  her  walking  about 
there  anywhere  at  that  time.  (To  this  ques- 
tion the  plaintiff  at  the  time  objected,  for 
the  reason —  By  the  Court:  What  was  the 
purpose  of  your  visit  at  that  time?  A.  I 
went  to  see  her  relative  to  a  bill  she  owed 
me.  By  Judge  Barclay:  Was  it  a  bill  for 
your  services   in  her   behalf?    A.  Yes,   9ir. 


The  plaintiff  here  objected  to  this  witness 
stating  anything  be  saw  at  that  time,  for 
the  same  reasons  as  heretofore.  Which  ob- 
jection the  court  overruled,  as  to  what  he 
saw.  And  to  the  action  of  the  court  in  over- 
ruling her  objection  the  plaintiff  at  the  time 
saved  her  exception.)  Mr.  Jamison  (counsel 
for  defendant):  This  doctor  has  not  been  dis- 
charged as  the  plalntlfTs  physician,  but  has 
continued  to  treat  her  and  was  at  that  time 
going  to  see  her  with  reference  to  his  bill. 
The  Court:  I  sustain  the  objection  In  that 
view  of  the  case.'  And  to  the  action  of  the 
court  in  sustaining  the  objection  the  defend- 
ant at  the  time  saved  Its  exception.  The  de- 
fendant offered  to  prove  by  this  witness: 
That  he  saw  tbe  plaintiff  at  her  residence 
about  the  15th  day  of  the  present  month; 
that  she  was  walking  without  the  use  of 
crutches,  and  went  up  one  flight  of  stairs,  in 
the  presence  of  this  witness,  without  the  use 
of  crutches.  To  this  offer  of  proof  the  plain- 
tiff at  the  time  objected  for  the  same  reasons 
as  heretofore.  Which  objection  the  court  sus- 
tained, and  to  the  action  of  tbe  court  in  sus- 
taining the  objection  of  the  plaintiff  the  de- 
fendant at  the  time  saved  Its  exception." 

Conceding  Dr.  Henry  was  plalntlfTs  physi- 
cian at  the  time  in  question,  yet  we  think  tbe 
offered  evidence  was  competent  The  stat- 
utory Interdiction  on  the  testimony  of  a  physi- 
cian or  surgeon  is  salutary  but  must  be  kept 
well  within  the  banks  of  the  prescribed  stat- 
utory channel.  He  is  incompetent  to  testify 
"concerning  any  information  which  he  may 
have  acquired  from  any  patient  while  attend- 
ing him  in  a  professional  character,  and  which 
information  was  necessary  to  enable  him  to 
prescribe  for  such  patient  as  a  physician,  or 
do  any  act  for  him  as  a  surgeon."  The  offer- 
ed testimony  did  not  come  within  the  letter 
or  the  spirit  of  the  statute.  Dr.  Henry  was 
making  no  professional  call  on  the  plaintiff. 
He  was  not  seeking  information  to  enable 
him  to  prescribe  for  her  or  do  any  act  for  her 
as  a  surgeon.  Admitting  that  facts  gathered 
for  that  purpose  while  acting  In  a  profession- 
al capacity  are  a  sealed  book,  yet  In  this  in- 
stance he  was  neither  acting  in  a  professional 
capacity  nor  was  the  fact  inquired  about  in 
any  wise  necessary  to  treat  his  patient  In 
the  law,  as  to  that  fact,  Dr.  Henry  was  the 
same  as  any  other  bill  collector  possessed 
with  eyes.  According  to  the  common  sense  of 
the  thing  the  matter  was  plainly  without 
the  province  of  a  physician,  and  he  was  there- 
fore competent  to  testify  (Green  v.  Terminal 
R.  B.  Co.  [not  yet  officially  reported]  100  S. 
W.  715,  and  authorities  cited). 

But  it  Is  said  that  If  the  exclusion  of  that 
testimony  was  error  It  Is  not  reversible  error, 
because  the  ruling  was  Invited.  It  is  argued 
that  at  first  the  court  overruled  the  objec- 
tion, but  defendants'  counsel  not  content  to 
let  well  enough  alone  then  Injected  tbe  fol- 
lowing remark:  'This  doctor  has  not  been 
discharged  as  the  plaintiff's  physician,  but 
has  continued  to  treat  her  and  was  at  tbe 
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^e ongoing  to  see  her  witl*  reference  to  his 
BiL^^f  ^5«^*  construction  put  upon  this 
t^teipoUHon  by  counsel  Is  ttoat  It  was  an  In- 
^t»t,on  to  change  the  rxHIng.  hence  waa  an 
Invitation  to  commit  error,  ^whicb  (they  say) 
■tJ»  conrt  proceeded  to  do  "most  obligingly." 
■0^  was  not  coTLnsel  entitled,  to  lay  the  facta 
tn^ore  the  conrt  so  that  it  mlebt  rule  under- 
■•andingly  and.  well  a.d>'lsed?  Is  a  court,  nisi, 
to  be  likened  to  a.  sun  loaded,  only  with  error, 
r«»dy  to  fire  It  off  if  counsel  state  a  fact? 
The  remark  of  counsel  nndonbtedly  led  up  to 
tiae  mling.  but   did    not    In-vite    an  erroneous 


The  diief    bone     of     coxitentlon    as  to  the 
tninslt  company   xvska   o-ver    the    eartent  of  the 
iii^VTies  to    plaintiff,     their     permanency   and 
■Om  quantum    of    damasks-        True,   defendant 
IRU  In  proof  troin  Slon^^  that  at  another  time 
be  had  seen  plaintiff    eoins    do^nmstalrs  wlth- 
«««  emtches.      But  the   -whole  trend  of  plaln- 
liirs  case  was    to    the    effect    that  she  could 
*«»t  walk  withont    artlflclal    aid.     The  point 
^^  duurply  contro-verted    and  was  a  deadly 
***«.    Courts  have  sometimes  said  that  where 
^ered  evidence    -was    merely    cnmulatlve,  as 
flat  term  is  technically   nnderstood,  It  might 
not  be  error  to  escclnde  It.       CJonnsel  cite  cases 
to  that  effect,  a   sample    *>'   "which  is  Brill  v. 
Mdy,  115  Mo.,  loc.  dt.  eoe,  22  S.  W.  488.    In 
that  cue  tbe  offer  •wras  to  show  that  the  fa- 
tter of  tbe    InJ-nred    hoy     told  him  to  stay 
iway  from  tbe   cars.       It   -was  beld  its  exdu- 
don  was  not   error-      That    snch  fact  might 
te  germane   if    the    father    -was  suing.    That 
the  boy  himself  testified  in  plain  and  distinct 
temis  that  be  knew   it  -was  wrong  to  ride  on 
tie  cars  and  bad  l>een  driven  away  from  the 
jMds  on  a  nnmber    of    occasions.    The  court 
■id:    "Wltb  this   evidence  of  the  boy  before 
ihf  Jury,  tbe  defendants  conld  not  have  been 
prejudiced  by  tbe  exclnslon  of  that  of  the  fa- 
ther on  the  same  point." 

If.  In  this  case,    plaintiff  had  testified  that 
ri>e  could    go    up     and     down   stairs   without 
artificial  aid,  then  the  Brill  Case  would  be  in 
point.     Bnt    on    the    facta    here  It  Is  not  in 
point.     So    tbe  other  cases  cited  may  be  dls- 
tiBguished  from  the  case  at  bar  on  principle. 
Where  the  crucial   issue  In  a  case  turns  on  a 
9i»e6tian  of   fact   upon    which  the  evidence  is 
to  direct  conflict,   the   exclusion  of  competent 
evidence    is   a    matter    of   much  more  conse- 
*«ence  than  It  would  be  In  a  case  where  the 
testimony  on  the   point  was  substantially  all 
«»  way:     Levela   v.   R-    »-  Co..  JW  Ma.  loc. 
dt.  618.  »4  S    W    2T5.      By  ^"y  <>'  Hltishratlon 
fct  US   indul^    au    hypothesis,  viz.:    Counsel 
hisist    that,    with     Slough's   testimony   before 
the  inrr    tbe  offered  proof  was  merely  cumu- 
lative, and  hence   It  was  not  error  to  refuse 
tt.     ^ow,  suppose   the  court  had  ruled  that, 
•Ithonsh  plaintiff  had  Introduced  several  wit- 
nesses^ who    testified    to    her   helplessness  in 
-•a3«n«— that  she  couW  not  walk  withont  a 
«nxteb,  a  cane,  or  some  other  object  to  lean 
•a— yet  defraidant   was  restricted  to  one  wit- 
new  Oo  wit,  Slough)   to  prove  the  contrary? 


\ 


Would  learned  counsel  contend  that  s 
ruling  would  be  right?  Hardly,  but, 
such  is  not  the  law.  Railroad  v.  Aubi 
199  Mo.,  loc.  cit  360.  97  8.  W.  867.  9  L, 
(N.  S.)  426,  116  Am.  8t  Rep.  499  et  sec 
cases  cited. 

The  premises  all  considered,  we  hoi 
order  granting  a  new  trial  subserve 
ends  of  Justice.    Accordingly,  it  is  afflm 

All  concur,  except  VALLIANT,  P.  J 
sent. 


REED  et  al.  v.  COLP  et  al 
(Supreme  Conrt  of  Missouri.  Division  K 
July  3,  1908.) 

1.  Abatement  and  Revivai/— Death  o 

FELLANT. 

Tbe  saggestion  of  the  death  of  one 
appellants  being  made  after  tbe  first  subn 
On  appeal  and  before  the  resubmisaion  ( 
hearing,  and  no  steps  having  been  taken 
ter  the  appearance  of  his  personal  repre 
tlve,  it  will  be  assumed  that  a  revivor  bai 
abandoned. 

2.  Sake. 

Under  Rev.  St  1890,  if  856,  857  (Ai 
1906,  pp.  805,  806),  providing  that  if  thi 
several  appellants,  and  one  of  them  dies 
submission  of  tbe  cause,  the  death  shall  b 
gested  by  the  others,  and  if  one  of  thei 
after  submission  of  the  cause  the  appeal 
not  thereby  abate,  bnt  such  death  shall  b 
gested,  and  tbe  cause  shall  proceed  at  tb 
of  the  surviving  appellants,  a  revivor  is  nc 
essary  to  a  continuation  of  a  suit  on  a 
where  suggestion  of  the  death  of  one  of  t 
pellants  is  made  after  first  submission  c 
peal,  but  before  the  resubmission  on  rehc 
8.  Appeal  and  E^rrob  — AUENDiNa  Bi: 

£jXCEPnONB. 

Tbe  proceedings  of  the  trial  conrt  in  a 

ing  the  bill  of  exceptions  after  appeal  ci 
ceive  no  additional  validity  from  leave  to 
to  the  trial  court  for  the  amendment,  gi 
by  the  Conrt  of  Appeals  while  the  appeg 
pending  there ;  the  case  l>ein^  one  of  whii 
Court  of  Appeals  had  no  jurisdiction,  anc 
court  being  therefore  precluded  from  doini 
thing  in  the  cause,  except  to  transfer  it 
Supreme  Court. 

4.  EXCEPTIONS,   BlLt,  or— AlCBNDMENT. 

Subsequent  to  the  settling  and  filing 
bill  of  exceptions,  and  as  part  of  the  sche 
amend  said  bill,  the  trial  court  corrected, 
pro  tunc,  record  entries  of  the  overruling  c 
tions  for  new  trial  and  in  arrest,  to  sho 
saving  of  exceptions  to  such  ruling  of  tbe 
the  •^ntry  of  corrections  showing,  by  neci 
implication,  through  reference  to  the  stt 
rule  of  the  trial  that  it  is  not  necessary  t( 
exceptions  to  such  ruling,  but  they  will  b 
sumed,  that  the  sole  reliance  of  tbe  cou: 
insertion  of  the  exceptions  was  such  stt 
rule.  Held,  that  the  bill  of  exceptions  cou 
thus  lie  amended  through  mere  argument  ai 
duction  from  a  standing  rule. 

5.  Save— Extending  Time  fob  Fh-inq 

The  bill  of  exceptions  not  containin 
motions  for  new  trial  and  arrest,  or  an; 
therefor,  or  any  exceptions  to  the  over 
thereof,  alterations  to  show  these  tlierein, 
after  lapse  of  time  for  filing  a  biti,  is  n 
amendment  thereof,  but  an  extension  of  tit 
filing  a  bill,  which  is  not  allowable. 

6.  JUDOUENT^— OONFOBMITY   OF  PLEADIRC 

Evidence. 

The  petition,  in  effect,  for  cancellatio 
fraud,  of  plaintiff's  purchase  of  a  mill,  al 
an  offer  to  reimburse  defendants  for  use  < 
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mill,  and  the  decree  Blowing  that  plaintiff,  in 
open  court,  offered  each  reimbursement  as  the 
price  of  a  decree,  and  the  chancellor  holding  that 
the  use  of  the  mill  was  worth  $150,  but  the  de- 
cree for  cancpllation,  by  inadvertence,  omitting 
to  adjudge  defendants  such  payment,  there  is  er^ 
ror  on  the  record  proi)er. 

Appeal  from  Clrctilt  Court,  Stoddaid  Coun- 
ty; Jaa  L.  Fort,  Judge. 

Suit  by  M.  O.  Reed  and  a.notber  against 
John  Colp  and  another,  a  firm  dealing  as 
Colp  Lumber  &  Machine  Company,  and  an- 
other. Decree  for  plaintiffs.  Defendants  ap- 
peal.   Reversed  and  remanded. 

L.  R.  Tbomason  and  Martin  L.  dardy, 
toe  appellants.  Mozley  &  Wammack,  for  re- 
spondents. 

LAMM,  J,  This  is  a  suit  in  equity  to  en- 
Join  a  sale  under  a  deed  of  trust  upon  real 
estate  belonging  to  plaintiffs  and  situate  in 
Stoddard  county.  Mo.,  and  to  cancel  the  notes 
secured  thereby  as  void  by  reason  of  fraud 
and  misrepresentation  moving  in  their  execu- 
tion, and  to  remove  the  cloud  upon  plaintiffs' 
title  arldng  from  the  record  lien  of  said  deed 
of  trust  Defendants  are  the  trustee,  Houck, 
and  the  beneficiaries  in  the  deed  of  trust,  to 
wit,  John  and  Monroe  Colp,  doing  business 
as  the  Colp  Lmnber  &  Machine  Company. 
The  decree  was  for  plaintiffs,  and  defendants 
appeal. 

At  the  April  term  of  this  court,  1906,  the 
cause  was  submitted  on  argument  and  briefs. 
At  its  October  term,  1906,  an  opinion  was 
handed  down,  but  a  rehearing  was  granted. 
At  the  October  term,  1907,  counsel  suggested 
the  death,  of  Mr.  Houck,  and  the  cause  was 
continued  to  the  April  term,  1906.  At  said 
April  term  It  was  resubmitted  on  the  same 
briefs.  The  petition  sets  forth  that  the  notes 
were  given  for  plaintiffs'  purchase  of  a  saw- 
mill from  the  Colps,  and  the  false  representa- 
tions (alleged  with  a  scienter,  and  relied  on 
in  the  dicker  and  sale),  relate  to  the  sawing 
capacity,  the  newness,  and  market  value  of 
said  mill.  Among  other  things,  It  is  alleged 
that,  on  discovering  the  covinous  contrivances 
of  the  Coips  In  and  about  the  sale  and  the 
deceit  practiced  in  false  representations  lead- 
ing up  to  it,  plaintiffs  offered  to  rescind  the 
contract  and  to  return  the  sawmill  and  its 
appurtenant  machinery  In  as  good  condition 
as  when  received  and  to  pay  defendants  a 
reasonable  price  for  its  use,  demanded  their 
notes  and  the  satisfaction  of  the  deed  of  trust 
securing  the  same,  and  that  defendants  re- 
fused the  offer.  Further,  the  petition  states 
that:  "Plaintiffs  now  here  In  court  offer  to 
redeliver  to  defendants  said  sawmill  and  all 
machinery  in  connection  therewith  in  as  good 
condition  as  when  received  by  plaintiffs." 
Denying  the  fraud  and  affirmatively  plead- 
ing other  matter  not  in  point  for  our  present 
purix>se,  the  answer  avers  that  plaintiffs  have 
leased  said  mill  to  parties  named  and  have 
collected  the  rent  for  their  own  use  and  bene- 
fit. In  its  decree,  the  trial  court  found  the 
allegations  of  the  petition  to  be  true  (setting 


them  forth),  and  found  further:  <rrbat  plain- 
tiffs in  court  offer  to  deliver  said  sawmill  In 
as  good  conditiiMi  as  received  and  pay  a 
reasonable  price  for  use  of  said  Ba-wmill. 
That  a  reasonable  price  for  use  of  said  saw- 
mill was  f  150."  The  decree  then  continues 
as  follows:  "The  court  therefore  decrees  that 
defendant  take  this  said  sawmill,  deliver  np 
for  cancejlation  said  deed  of  trust  and  $1,800 
note,  together  with  the  two  $600  notes,  and 
that  same  be  canceled,  that  same  are  void  and 
of  no  effect,  that  the  cloud  upon  plaintiffs' 
title  to  said  real  estate  be  and  Is  hereby  re- 
moved, that  defendants  take  nothing  for  said 
notes  and  deed  of  trust,  and  that  the  costs 
of  this  suit  be  adjudged  against  defendants." 
For  reasons  appearing  later,  the  facts  need 
not  be  stated.  A  sufficient  statement  to 
make  intelligible  questions  of  practice  deter- 
mined will  appear  in  the  body  of  the  opinion. 

1.  The  suggestion  of  the  death  of  one  of 
appellants  was  made  after  the  first  sabmls- 
sion  and  before  the  resubmission.  No  steps 
having  been  taken  to  enter  the  appearance 
of  his  personal  representative,  we  shall  as- 
sume that  a  revivor  has  been  abandoned. 
Under  the  circumstances  noted,  a  revivor 
Is  not  an  indispensable  step  to  a  contlnna- 
tlon  of  a  suit  In  the  Supreme  Court  where 
one  out  of  several  appellants  dies.  Rev.  St. 
1899,  a  856,  S57  (Ann.  St  1906,  pp.  905,  806). 
Statutes  somewhat  similar  were  tmder  ex- 
position in  Prior  v.  Kiso,  96  Mo.,  loc.  dt. 
816  et  seq.,  9  S.  W.  898,  and  that  was  the 
conclusion  reached  whether  the  statutes  or 
the  common  law  controlled.  See,  also,  Hun- 
leth  v.  Leahy,  146  Mo.  408,  48  S.  'W.   459. 

2.  Tlie  appeal  In  this  cause  was  granted  to 
the  St  Louis  Court  of  Appeals.  On  submis- 
sion there,  that  court  handed  down  the  fol- 
lowing opinion:  "The  object  of  the  suit  Is  to 
set  aside  a  deed  of  trust  to  land  on  the  al- 
leged ground  of  fraud  in  its  procurement. 
Such  a  suit  directly  involves  title  to  real 
estate  within  the  meaning  of  the  Constitu- 
tion defining  the  Jurisdiction  of  the  Supreme 
Court  Nearen  v.  Bakewell,  110  Mo.  645,  19 
S.  W.  988;  Overton  v.  Overton,  131  Mo.  559, 
33  S.  W.  1 ;  Scheer  v.  Scheer,  148  Mo.,  loc. 
clt  448,  50  S.  W.  Ill;  Bouner  v.  Llsenby 
73  Mo.  App.  562.  For  the  reason  therefore 
that  the  Jurisdiction  of  the  subject-matter  of 
tills  suit  is  by  the  Constitution  of  the  state 
vested  In  the  Supreme  Court,  the  cause  Is 
transferred  to  that  court"  On  the  strength 
of  that  opinion,  the  cause  came.  here.  While 
pending  in  the  St  Louis  Court  of  Appeals,  It 
seems  appellants  there  applied  for  and  were 
granted  leave  to  apply,  nisi,  to  amend  the 
bill  of  exceptions,  so  as  to  show  for  the  first 
time  the  motions  for  a  new  trial  and  In  ar- 
rest, and  that  exceptions  were  saved  several- 
ly in  overruling  them.  At  all  events,  we  find 
among  the  papers  a  transcript  of  entiiea 
made  on  proceedings  had  on  March  19,  1902, 
In  the  Stoddard  circuit  court,  several  terms 
after  the  appeal  was  granted  and  the  original 
bill  of  exceptions  was  settled  and  filed,  which 
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$efk  to  Jostlfy  themselves  by  snch  leave. 
Tl!it  traoacript,  omitting  caption  and  certifl- 
n».  foUom,  totldem  verbis:  "Whereas,  ap- 
pC'llut  In  the  above-entitled  cause  did  on 
battofore,  to  wit,  the  10th  day  of  March,  A. 
D.  1902,  file  in  the  St  Louis  Court  of  Ap- 
pnb  tbelr  application  for  leave  to  amend 
-Itir  bill  of  exception  filed  In  this  cause  on 
>stotore,  to  wit,  August  8,  1901;  and 
rtereu.  the  St.  Louis  Court  of  Appeals  on 
le  dite  aforesaid  did  grant  leave  to  appel- 
sat  to  apply  to  the  circuit  court  of  Stoddard 
"imty.  Mo.,  to  correct  and  amend  said  bill 
'f  exceptions  filed  by  appellants  as  aforesaid 
K  IS  to  Bbow  that  appellants  filed  tbelr  motion 
:'  r  nev  trial  and  In  arrest  of  Judgment  and 
■<•■*  and  saved  their  exceptions  to  the  order 
'!  tbe  court  In  overruling  of  said  motion  pro- 
'I'-d tbat said  court  should  further  find  from 
••ryietent  evidence  that  said  motions  were  in 
fi't  Sled,  and  that  said  exception  were  In 
'i(t  taken  and  saved  by  appellants;  and 
ibereaa,  appellants  have  this  day,  to  wit,  the 
iCitti  day  of  the  March  term  of  tbe  circuit 
rint  of  said  Stoddard  county,  Mo.,  presented 
1^  application  for  leave  to  amend  their  bill 
f  exception  in  the  manner  and  form  afore- 
iitd,  and  both  parties  appearing  by  their  at- 
'.mtya,  said  application  being  by  the  court 
'^ra  up,  and  the  court  being  fully  advlsedi 
'-tk  tod  from  the  record  tbat  appellants  on 
Mjt  sa  1901,  filed  their  motion  for  a  new 
liil  and  in  arrest  of  judgment,  and  that  on 
ti  date  aforesaid  said  motions  were  by  the 
'MiTt  OTermled,  and  tbat  appellants  did  take 
yti  save  their  exceptions  to  the  actions  of 
'iir  conrt  in  overruling  of  their  said  motion, 
«ad  tliat  by  virtue  of  a  rule  of  the  circuit 
inrt  of  laid  Stoddard  county  appellants 
»a«  not  required  to  save  their  exceptions  to 
'-l«  action  of  tbe  court  in  overruling  of  their 
-'tion  for  a  new  trial  and  in  arrest  of  Judg- 
atnt  by  matter  of  record,  as  under  and  by 
'Irtue  of  said  rule  all  exceptions  to  the  ac- 
'Jn  of  tbe  court  on  such  motions  are  deemed 
'J  be  aaved,  which  said  rule  was  In  force  at 
'iK  time  of  the  action  of  the  court  In  over- 
T^in?  of  the  motions  for  a  new  trial  and  In 
srrest  of  Judgment  filed  by  appellant  In  the 
ilwe  cause,  but  said  exceptions  were  saved 
^  tppdlants:  Wberefore  tbe  application  of 
^^TKilants  to  correct  their  bill  of  exceptions 
i  hereby  sustained,  and  leave  granted  ap- 
Ptilants  to  correct  said  bill,  and  said  bill  is 
[JBrrected  by  adding  thereto  pages  Nos.  49, 
■'>■  51,  and  the  same  Is  ordered  made  a  part 
f  the  record  in  said  cause  as  of  the  date  of 
tie  Ming  of  said  bill  showing  the  filing  of 
SKh  mottons  for  new  trial  and  arrest  of 
iJigatat,  the  overruling  of  said  motions,  and 
*«  exceptions  by  an)ellant8  to  the  action  of 
*«  court"  The  original  bill  of  exceptions 
w  only  failed  to  contain  exceptions  saved  to 
-*  orermllng  of  the  motlcNQs  for  a  new  trial 
•34  in  arrest  but  made  no  call  for  the  mo- 
*»  The  record  entries  in  the  original 
'"Mcript  showed  motions  for  a  new  trial 
••4  la  arrest  were  filed  and  overruled.  Th^ 
m8.W.-17 


stopped  short  at  that  point,  and  properly  so. 
However,  In  an  additional  transcript  here, 
there  are  several  pages  which,  though  not 
numbered,  we  construe  to  be  the  "49,  50,  61" 
referred  to  In  tbe  transcript  of  tbe  proceed- 
ings of  March  19,  1902,  supra.  These  addi- 
tional pages  embody  the  motions  for  a  new 
trial  and  In  arrest,  and  set  forth  entry  rulings 
on  those  motions  so  reconstructed  as  to  show 
that  exceptions  were  saved  to  overruling 
than.  It  is  plain  tbat  this  showing  sprang 
into  record  life  as  part  and  parcel  of  the  gen- 
eral scheme  to  amend. 

On  this  record,  the  following  observations 
are  due : 

(a)  In  the  first  place,  the  proceedings  of 
tbe  Stoddard  circuit  court  on  March  19,  1902, 
can  receive  no  additional  vitality  or  legality 
from  tbe  leave  narrated  therein  as  granted 
by  tbe  St  Louis  Court  of  Appeals.  This,  for 
the  obvious  reason  tbat  tbe  Court  of  Appeals 
was  precluded  from  taking  any  steps  In  tbe 
cause  except  to  transfer  It  to  this  court.  Its 
own  record  shows  It  bad  no  Jurisdiction,  and 
such  is  tbe  fact.  Tbe  order  granting  leave 
was  therefore  coram  non  Judice. 

(b)  In  the  next  place,  attending  to  tbe  pro- 
ceedings, nisi,  subsequent  to  the  appeal,  it 
appears  that  record  entries  overruling  the 
motions  for  a  new  trial  and  In  arrest  were 
reconstructed  by  enlargement  so  as  to  show 
that  exceptions  were  saved  to  tbe  action  of 
the  court.  The  saving  of  an  exception  by  a 
record  entry  Is  without  vitality  for  appellate 
use.  It  has  always  been  held  that  an  ex- 
ception cannot  be  saved  In  that  way  for  ser- 
vice on  appeal.  It  must  be  saved  in  a  bill 
of  exceptlona  If  tbe  original  entries  had 
shown  tbat  exceptions  were  saved,  even 
though  such  exceptions  bad  no  i>lace  there,  a 
different  question  might  be  here.  In  such 
hypothetical  condition  of  things,  we  shall  not 
hold  tbat  tbe  court  might  not  have  seized 
upon  such  entries  as  evidence  of  the  saving 
of  exceptions,  and  have  used  them  as  proper 
data  to  correct  the  bill  by  a  nunc  pro  tunc 
entry;  but  no  such  question  Is  here.  Here 
the  record  entries  showing  tbe  saving  of  ex- 
ceptions were  manifestly  made  subsequent 
to  the  settling  and  filing  of  the  original  bill, 
and,  as  said,  were  mere  parts  of  tbe  general 
scheme  to  amend. 

(c)  In  the  next  place,  from  the  character 
of  the  record  entry  of  Jtily  19,  1902,  amend- 
ing the  bill  of  exceptions,  it  is  seen  to  bear 
internal  evidence  of  having  been  prepared  by 
counsel.  Subjecting  It  to  a  just  analysis,  it 
appears  therefrom  by  necessary  implication 
that  the  sole  reliance  of  the  court  for  the 
amendment  Inserting  exceptions  was  a  stand- 
ing rule  of  court  to  the  effect  that  it  was  not 
necessary  to  save  exceptions  tu  such  ruling — 
that,  per  contra,  they  were  deemed  to  be  sav- 
ed, i.  e.,  they  saved  themselves  spontaneously. 
If  the  entry  In  question  had  omitted  all  ref- 
erence to  the  rule,  and  had  baldly  found  that 
tbe  records  of  tbe  court  showed  such  excep- 
tions were  saved,  then  a  somewhat  different 
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question  might  be  here.  In  such  case,  by  a 
plenary  stretch  of  abounding  Judicial  grace, 
extending  quite  to  the  fringe  of  things,  there 
might  be  a  faint  presumption  that  proper 
contemporaneous  data  In  minutes  of  clerk, 
Judge,  or  flies  existed  and  were  put  In  evi- 
dence showing  the  saving  of  the  exceptions, 
and  furnishing  a  legal  basis  for  a  nunc  pro 
tunc  entry ;  but  Tve  do  not  decide  the  point. 
It  is  not  dear  to  us  how  such  data  would  rea- 
sonably exist.  In  State  v.  Oartrell,  Infra, 
this  court  doubted  the  possibility  of  their  ex- 
istence, saying  in  that  behalf  that:  "It  is 
too  plain  for  argument  that,  unless  parol  evi- 
dence could  be  resorted  to,  there  was  nothing 
to  show  that  such  exception  was  taken,  and 
when  the  bill  of  exceptions  was  filed,  and  the 
term  had  elapsed,  the  record  became  a  final- 
ity which  neither  court  nor  counsel  even  by 
stipulation  and  consent  could  change."  But 
the  reference  in  the  amending  entry  to  the 
rule  of  court  is  of  such  sort  as  to  entirely 
preclude  such  presumption,  for  the  court 
bases  the  entry  solely  on  the  rule  itself.  Of 
such  a  rule  we  bad  this  to  say  In  Green  v. 
Terminal  R.  R.  Ass'n  of  St.  Louis  (not  yet 
oflidally  reported)  109  a  W.,  loc.  dt  720: 
"That  the  ruling  (to  wit,  a  ruling  that  ex- 
ceptions are  presumed  to  be  taken  to  all  ad- 
verse rulings,  though  not  noted  at  the  time) 
is  of  doubtful  value  in  the  trial  of  a  case, 
and  ought  to  be  of  no  force  at  all  in  an  ap- 
pellate court.  Obviously,  when  a  case  reach- 
es the  point  where  a  bill  of  exceptions  is  to 
be  made,  all  exceptions  intended  to  be  relied 
on  should  be  inserted  in  the  bill.  They  can- 
not be  hid  under  the  cloak  of  an  arbitrary 
presumption  Indulged  below,  and  be  got  at 
by  inference." 

In  this  case  the  trial  court,  by  indulging 
In  an  arbitrary  presumption  arising  as  a 
quasi  inference  from  a  standing  rule,  altered 
a  bill  of  exceptions  lu  a  vital  matter.  Analyz- 
ing that  action,  it  will  be  seen  that,  if  the 
court  was  aided  by  memory,  it  fell  Into  a  vat 
of  error.  So,  if  It  relied  on  oral  testimony, 
it  so  fell.  But,  as  said,  the  entry  conclusive- 
ly shows  that  it  relied  on  its  rule.  We  are 
cited  to  no  case  holding  that  such  amendment 
may  be  made  as  the  result  of  mere  argument 
and  deduction  from  a  standing  rule,  nisi. 
The  good  sense  of  the  tbing  Is  strongly 
against  that.  To  adopt  that  theory  would 
open  the  door  for  all  sorts  of  mischief  to  en- 
ter, for  thereby  an  exception  never  made 
and  never  intended  to  be  made  could  be  read 
into  the  original  bill— possibly  on  the  inappli- 
cable doctrine  that  equity  considers  that  done 
which  should  have  been  done.  No  one  ques- 
tions the  abstract  right,  nisi,  to  correct  a  bill 
of  exceptions  by  a  nunc  pro  tunc  entry.  It 
has  been  steadily  held  that,  though  a  trial 
court  has  lost  JiArlsdictlou  of  a  cause  by  ap- 
peal, it  still  retains  enough  Jurisdiction  of 
its  record  to  make  It  tell  the  truth  by  such 
entry,  keeping  always  in  mind  the  sharp 
limitations  on  the  right  to  make  such  entries. 
Jones  V.  Ins.  Co.,  50  Mo.,  loc.  clt.  344;    Ex- 


change National  Bank  ▼.  Allen,  68  Mo.  474: 
De  Kalb  County  v.  Hlxon,  44  Mo.  342 ;  State 
V.  Logan,  125  Mo.,  loc.  dt.  25,  28  8.  W.  17G. 
In  Ross  V.  Railroad,  141  Mo.  300,  38  S.  W. 
926,  42  S.  W.  957,  the  limitations  on  the  pow- 
er to  make  nunc  pro  tunc  entries  correcting 
a  bill  of  exceptions  was  considered  In  the 
light  of  an  array  of  cases  reviewed.  The 
Bum  of  the  matter  was  held  to  be  that  such 
correction  could  not  be  based  on  the  memory 
of  the  Judge,  nor  on  parol  proof  derived  from 
other  sources,  nor  on  affidavits;  but  that,  to 
include  an  excepticm  In  an  original  bill  of  ex- 
ceptions by  way  of  amendment,  it  must  ap- 
pear from  the  record  of  the  cause,  either  in 
the  bin  itself,  or  in  the  Judge's  or  clerk's 
minutes,  or  the  stenographer's  notes,  or  some 
paper  in  the  case,  that  such  exception  was 
made  and  saved  at  the  very  time.  State  v. 
Gartrell,  171  Mo.  489,  71  S.  W.  1045,  was  a 
murder  case.  There,  with  the  consent  of  the 
Attorney  General,  the  bill  of  exceptions  was 
amended  by  a  nunc  pro  tunc  entry,  and,  after 
discussing  the  right  of  the  court  to  amend 
its  record  during  the  term  and  while  its  pro- 
ceedings are  in  fieri,  Gantt,  P.  J.,  continuing 
said:  "But  after  the  lapse  of  the  term,  or 
its  final  adjournment,  the  Judge  has  no  power 
to  change  the  record  further  then  by  nunc 
pro  tunc  entries  to  make  the  record  speak 
the  exact  truth  of  that  which  actually  did 
occur  during  the  term,  and  then  only  when 
there  is  sufficient  record  of  minutes  of  the 
Judge  or  clerk  to  authorize  such  amendment, 
and  it  has  been  repeatedly  ruled  by  the  court 
that  such  corrections  cannot  be  made  'from 
outside  evidence  or  from  facts  existing  alone 
in  the  breast  of  the  Judge,  after  the  end  of 
the  term  at  which  the  final  Judgment  was 
rendered'  (citing  cases).  It  is  true  that  the 
power  of  the  court  over  its  own  records  for 
the  purpose  of  amending,  correcting,  and 
completing  the  same  is  not  affected  by  the 
fact  that  an  appeal  has  been  taken  from  its 
Judgment  (dting  cases).  There  are  funda- 
mental principlesi,  and  again  and  again  it 
has  been  decided  by  this  court,  that,  when 
the  period  (beyond  the  trial  term)  granted  by 
the  court  in  which  to  file  a  bill  of  exceptUuis 
has  expired,  neither  the  court  nor  the  Jud^e 
in  vacation  can  extend  it,  and  what  puriK>i-ts 
to  be  a  bill  of  exceptions  filed  in  pursuance 
of  such  a  void  order  will  not  be  considered  by 
this  court  (citing  cases)." 

Now,  it  Is  too  plain  for  question  that  what 
was  done  in  this  case  had  the  effect  of  mere- 
ly extending  the  time  for  filing  a  bill  of  ex- 
ceptions after  the  date  fixed  had  passed — a 
tbing  that  cannot  be  done.  State  ex  rel.  f. 
Gibson,  187  Mo.,  loc.  clt  536  et  seq.,  86  S.  W. 
177.  It  was  loosely  concocting  a  bill  of  ex- 
ceptions on  what  plaintiffs  not  Inaptly  call 
"the  installment  plan."  See  Prlddy  v.  Hayes. 
204  Mo.  358,  102  S.  W.  976.  The  premises  all 
considered,  we  bold  that,  as  the  original  bill 
of  exceptions  neither  contained  the  motions 
for  a  new  trial  or  in  arrest,  or  any  call  for 
such  motions  (see  Rev.  St  1899,  {  866  [Ann.  St 
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ISOR  p.  8151),  and  as  it  contained  no  excep- 
tion to  the  oven-ullns  of  thoae  motions,  and 
M  the  amenament  to  tHe  bill  was  Improvl- 
Mtly  made,  -we  caxrnot  consider  any  matter 
« exception.  In  effect,  then,  the  Mil  of  ex- 
sptioM  Is  so  mneb  wmste  paper.  It  results 
from  thto  view  ttiat  -we  may  consider  only 
ibe  record  proper. 

3.  .attending   to   tbat.    the  petition  states  a 

cause  ol    action.      In     effect,    the   pleadings 

bring  the  matter  of  relmbnralng  the  Colps  for 

the  nae  of  the  B&wmill  before  the  chancellor. 

The  decree  aho-ws  that  in  open  court  plaintiffs 

offered  Boch  reimbursemexit  as  the  price  of 

their  decree.     The  chancellor  held  on  that  iB- 

!w  that  the  nse  of  tbe  mill  was  of  the  rea- 

«onable  yalne  of  $1SO:    but,  by  Inadvertence, 

the  decree,  thougb  it  adjudged  that  the  Colps 

take  the  sawmill,  omitted  to  adjudge  to  them 

the  payment  of  said  sum  of  money.    We  per- 

ceiTe  no  good  reason  why  defendants  should 

he  dismissed  from  a  court  of  equity  without 

t  decree  giving  them  what  the  record  proper 

«bow«  is  their  equitable  due.    Why  put  them 

tf  STiother  suit  to  enforce  a  right  determined 

by  this  when  equity  has  Jurisdiction  to  end 

tbe  matter? 

.\ccoTdlngly,  the  catise  is  reversed  and  re- 
manded, with  directions  to  tbe  lower  court  to 
enter  a  decree  in  favor  of  plalntifts  for  the  re- 
tnra  and  cancellation  of  the  notes  In  question 
<4escrlbing  them),  and  for  the  cancellation  of 
the  deed  of  tmst  (describing  it),  and  remov- 
ing the  record  cloud  from  plaintiffs  title,  and 
to  adjndge  that  defendants  tbe  Colps  not 
only  take  back  the  mill,  but  have  and  recover 
from  plalntlflfB  tbe  said  sum  of  $150,  as  the 
price  of  their  decree;  the  costs,  nisi,  to  go 
aqatnst  the  Colps.  All  concur,  except  VAL- 
LIAXT.  P.  J.,  absent. 


HEMAN   V.  CITX  OF  ST.  LOUIS. 
(Sapieme  Court  of  Missouri.     Division  No.  1. 

July  3,  1908.) 
1.  MtrinciPAi.  Corporations  —  Poblic  Im- 

FBOVEMENTS   —  SIDEWALKS  —  OONTRACTS  — 
CHAKTEa    PbOVISIONS— CONSTBUCnON. 

St.  Lonis  City  Charter  art  t>,  J  15  (Ann. 
St.  1906,  p.  4857),  provides  that  "all  ordinances 
lecammended  by  the  board  of  public  improve- 
BCBta  shall  specify  the  character  of  the  work, 
ita  extent,  the  material  to  be  used,  tbe  manner 
and  general  regulations  under  which  it  shall  be 
esecatcd.  and  the  fund  out  of  which  It  shall  be 
Vaid.  and  shall  be  indorsed  with  the  estimate  of 
the  coet  thereof;  •  •  •  provided  that  noth- 
ing in  this  article  shall  be  so  construed  as  to  pre- 
wnt  the  board,  through  the  proT>er  officer  there- 
of, from  annually  letting  contracts  «  •  • 
for  the  gradlae,  constructing,  reconstrncting, 
and  repairing  of  sidewalks,  and  repairing  street, 
ali^.  and  ftutter  paving,  and  such  other  similar 
work,  which  may  be  ordered  by  ordinance,  or 
■ay  become  necessary  to  be  done  dnring  tbe 
7«ar."  Held,  that  the  last  line  of  the  section 
refers  to  all  little  odd  and  end  jobs  of  paving. 
Impairing,  and  other  improvements  of  the  side- 
waJka.  etc  which  are  too  insignificant  to  be 
forespcD.  and  which  are  not  properly  chargeable 
to  the  adjoining  pnqwrty,  and  E]>ecia]lj  provided 
for  in  e«ch  ordinance  and  contract  providing  for 
icgDlar   stieet   improvements,   and   hence   such 


work  need  not  be  ordered  done  by  ordinance,  and 
performed  under  contract  awarded  by  competi- 
tive bidding. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {{  S02,  854.] 

2.  Same— SiXTBA  Work. 

St.  Louis  City  Charter,  art  6,  t  15  (Ann. 
St.  1906,  p.  4857),  authorizes  the  board  of  public 
improvements,  through  the  proper  officer  there- 
of, to  annually  let  contracts  for  the  grading, 
constructing,  repairing,  etc.,  of  sidewalks,  etc.. 
and  other  similar  work,  which  may  be  ordered 
by  ordinance,  or  may  become  necessa^  to  be 
done  during  the  year.  Section  27  (Ann.  St  1906, 
p.  4867)  in  express  terms  makes  it  tbe  duty  of 
the  board  to  make  all  necessary  rejiairs  requir- 
ing prompt  action,  without  submitting  them 
to  the  Assembly,  as  It  mnst  do  regarding  all  gen- 
eral street  improvements.  Article  4,  {  35  (Ann. 
St.  1906,  p.  4832).  gives  tbe  street  commissioner 
special  cnarge  of  the  construction,  repairing, 
etc.,  of  the  public  streets,  etc.,  of  the  city,  flffj, 
that  in  contracting  for  the  construction,  repair, 
etc.,  of  sidewalks,  the  board  properly  authorized 
the  street  commissioner  to  determine  what  part 
of  the  improvement  should  be  considered  as  ex- 
tra, and  to  agree  on  the  price  to  be  paid  there- 
for. 
8.  Saio— Necessitt  or  Specific  Afpbofkia- 

TION. 

In  the  absence  of  a  charter  provision  pro- 
hibitini;  it,  a  city  may  contract  for  extra  work 
connected  with  street  improvements,  without 
first  making  a  specific  appropriation  for  the 
purpose,  subject  only  to  the  constitutionals  lim- 
itation of  5  per  cent,  on  the  assessed  value  of 
the  property  within  the  city  limits. 
4.  Same— (5nABTEB  Pbovibions. 

St.  Louis  City  Charter,  art.  6,  S  28  (Ann. 
St  190C,  p.  4869),  providing  that  every  ordi- 
nance requiring  public  work  to  be  done  shall 
contain  a  specific  appropriation  therefor,  does 
not  apply  to  emergency  and  unforeseen  work, 
which,  under  other  provisions  of  the  charter, 
need  not  be  ordered  done  by  ordinance. 

Appeal  from  St  Louis  Circuit  Court;  Wal- 
ter B.  Douglas,  Judge. 

Action  by  John  C.  Heman  against  the  city 
of  St.  Louis.  Judgment  for  plalutia,  aud  de- 
fendant appeals.    AflSrmed. 

This  Is  a  suit  on  a  contract,  for  extra  work 
done  and  materials  furnjsbed  by  piaintlfT, 
under  a  contract  with  the  city  to  construct 
and  repair  sidewalks  upon  the  streets  there- 
of. Tbe  petition  was  in  three  counts,  and 
the  answer  consisted  of  a  general  denial  and 
several  q)ecial  defenses,  all  of  which  are  men- 
tioned in  the  referee's  report,  which  will  fol- 
low in  full.  The  cause  was  referred  to  the 
late  Mr.  Arba  N.  Crane,  who  found  the  is- 
sues for  plaintiff,  and  reported  those  findings 
to  the  court  Exceptions  to  the  report  of  t!>(< 
referee  were  overruled,  and  Judgment  ren- 
dered thereon  for  plaintiff,  and  defendant  ex- 
cepted, and,  after  an  unavailing  motion  for  a 
new  trial,  duly  appealed  to  this  court 

As  tbe  Issues  made  by  the  pleadings  and 
the  facts  found  by  the  referee  are  dearly 
stated  in  hla  report  to  the  court,  for  economy 
of  space  we  ■will  here  set  out  the  report, 
which  Is  as  follows: 

"I,  the  imderslgned,  to  whom  the  above-en- 
titled cause  was  referred  to  try  the  issues 
herein,  having  duly  qualified  by  taking  the 
statutory  oath,  have  proceeded  to  hear  tlie 
cause  on  said  order,  both  parties  appearing. 
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Hie  testimony  adduced  before  me  appears  In 
the  record  of  four  Tolumes,  which  I  file  here- 
with, and  I  also  file  the  exhibits  Introduced 
at  the  hearing.  The  petition,  amended  by 
interlineation,  has  three  counts.  The  state- 
ment Is  simplified  by  dealing  first  exclusive- 
ly with  the  first  count,  the  decision  as  to 
which  InToIves  almost  every  point  to  be  de- 
cided as  to  the  other  two  counts.  The  de- 
fendant entered  Into  a  valid  contract  with 
plaintiff,  numbered  3,520,  for  the  construc- 
tion of  sidewalks  with  artificial  stone  flag- 
ging, and  repairing  sidewalks  with  brick 
whenever  and  wherever  directed  by  the  street 
commissioner  of  defendant  within  the  por- 
tion of  the  city  of  St  Louis  defined  in  the 
contract,  from  the  date  of  the  contract  ,In 
June,  1893,  to  July  1,  1894.  Under  that  con- 
tract plaintiff  acted.  These  allegations  of  the 
petition  are  met  only  by  general  denial,  and 
I  find  have  been  proved  without  conflicting 
evidence.  The  petition,  which  sets  out  the 
contract  in  hsec  verba,  proceeds  to  state  that 
plaintiff,  In  course  of  various  constructions 
which  he  was  called  on  to  make  under  the 
contract,  under  the  orders  and  directions  of 
defendant's  street  commissioner,  did  ertra 
work  and  furnished  extra  material.  Eixhiblt 
B2,  referred  to  in  the  petition,  and  treated 
by  me  as  part  thereof,  states  under  respective 
notice  numbers,  orders  for  construction  and 
repair  involving  such  alleged  extra  work  and 
material  and  the  prices  charged  therefor. 
The  defense,  applying  to  all  of  the  three 
counts,  is  a  general  denial,  and  a  special  de- 
fense, the  gist  of  which  is,  first,  that  under 
provisions  of  the  charter  of  the  city  of  St 
Louis,  cited  in  the  answer,  the  city  cannot  be 
held  liable  for  the  extra  work  claimed  in  the 
petition;  second,  that  the  contract  arguing 
from  certain  cited  provisions,  does  not  bear 
an  Interpretation  authorizing  any  charge  for 
such  extra  work;  third,  that  any  provision  of 
tbe  contract  authorizing  such  charge  would 
be  void  as  in  contravention  of  the  city's  char- 
ter; and,  fourth,  that  plaintiff  bad  received 
special  tax  bills  in  full  discharge  of  all 
claims  under  the  contract.  Tbe  reply  is  a 
general  denial  of  the  answer. 

"The  general  situation,  as  I  suppose  both 
sides  concede  it — at  all  events  as  I  formally 
find  it — is  as  follows:  When  a  piece  of  side- 
walk within  the  district  covered  by  plalntUCs 
contract  had  been  found  by  the  city  authori- 
ties to  require  reconstruction,  the  owner  of 
the  adjoining  premises  was  notified.  If  be 
failed  to  do  the  work  within  a  defined  time, 
plaintiff  was  notified  by  the  street  commla- 
sloner  to  reconstruct  TMs  notice  to  the  own- 
ev  was  a  prerequisite  to  the  issuance  of  a 
special  tax  bill  for  the  work  done  by  plain- 
tiff. This  notice  to  the  contractor,  plaintiff, 
was  In  writing.  For  this  reconstruction 
plaintiff  was  paid  by  special  tax  bills  against 
the  owner,  which  tax  bills  were  for  tbe 
exact  amount  of  space  covered  by  the  work. 
Such  orders  to  plaintiff  to  reconstruct  were 
frequent  often  several  on  a  day.    When  car- 


rying out  this  reconstruction.  Incidental  work 
would  frequently  be  necessary.  There  would 
be  public  constructions  on  the  sidewalk,  sucb 
as  the  cover  of  the  sewer  inlets  and  the  va- 
rious plugs  and  meters  in  public  use;  there 
would  also  be  coal  boles  in  the  middle  of  the 
walk,  and  steps  and  entrances  of  various 
kinds  adjoining  the  building.  Tbe  sidewalk 
in  each  case  was  to  be  an  uninterrupted 
plane.  I  find  that  the  city  required  that  ot 
plaintiff.  When  a  condemned  sidewalk  was 
reconstructed,  tbe  structure  mentioned,  in 
very  many  cases,  if  left  untouched,  would 
have  constituted  irregularities,  depressions, 
or  protuberances.  I  find  under  tbe  evidence 
that  the  plaintiff  was  required  by  the  street 
commissioner  to  adjust  ail  these  structures  to 
the  plane  of  the  sidewalk. 

"We  have  thus  a  class  of  alleged  extra 
work,  arising  out  of  the  city's  demand  that 
everything  about  the  sidewalk  should  be  ad- 
justed to  the  required  plane.  With  tliese 
items  I  have  associated  the  cases  where  ex- 
tra work  is  claimed  on  steps  or  other  struct 
tures  appertaining  to  the  premises  of  the 
property  adjoining  the  sidewalk,  supposed  to 
be  in  fulfillment  of  the  dtj^'s  duty  to  adjust 
such  structures,  to  reconstruct  the  sldewaltc:, 
and  to  see  to  it  that  the  owner  was  in  no 
way  injured  by  the  change.  This  class  of 
items  it  is  practically  impossible  to  separate 
from  the  preceding  group,  so  far  as  plalntifC's 
bill  is  concerned;  since  the  items  of  that  bill 
In  most  instances  cover  both  kinds  of  work 
In  one  item  without  indications  by  which  ap- 
portionment, can  be  made.  Since  all  these 
items  arose  under  an  order  from  the  street 
commissioner,  as  will  appear  by  my  subse- 
quent findings,  I  deem  It  unnecessary,  for 
tbe  purpose  of  any  legal  question,  to  attempt 
discrimination  between  extra  work  on  the 
sidewalk  and  extra  work  on  construction  of 
the  adjoining  property.  All  items  of  Exhibit 
B2  covering  any  work  claimed  to  be  done  in- 
cidentally to  carrying  out  the  work  wliicli 
was  done  under  any  notice  given  by  tbe 
street  commissioner  are  grouped  together  in 
the  first  list  of  ultimate  findings  hereinafter 
set  forth.  In  that  same  group,  I  have  placed 
such  cases  of  extra  grading  or  filling  as  ap- 
pear in  the  contract 

"Another  class  of  items  in  plalntiiTs  account 
rests  on  this  state  of  affairs.  Tbe  city  would 
order  plaintiff  to  reconstruct  some  sidewalk. 
This  order  would  give  the  width  of  the  side- 
walk, either  expressly  or  by  use  of  the  term 
'full  width,'  which  has  an  understood  mean- 
ing in  each  locality.  The  plaintiff  would  ex- 
cavate and  lay  cinders  to  the  required  width. 
Then,  lie  claims,  the  city  would  order  him  to 
lay  a  narrower  sidewalk;  he  finishes  the  nar- 
rower sidewalk,  receiving  his  special  tax  bill 
therefor,  and  Introduces  in  bis  account  an 
Item  for  the  cost  of  preparing  the  excess  over 
the  flulshed  sidewalk  by  excavating  and  pla- 
cing of  cinders.  My  second  list  of  ultimate 
findings  covers  this  class  of  items. 

"A  third  group  is  composed  of  a  few  cases 
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wlKTe  plaintiff  -was  directed  to  reconstruct, 
iDiL  ifter  he  had  done  some  work,  was  or- 
dirnd  to  stop. 

'Fourthly  Is  a  single  case  where  plaintiff, 
cider  claim  of  order,  reconstructed  a  piece 
of  ravenent  beyond  the  limits  fixed  In  the 
cgtice  to  the  adjoining  proprietor  and  In  the 
sutlte  following  thereon  to  plaintiff. 

"I  next  collate  from  the  contract  between 
p'.sintlff  and  defendant,  set  forth  In  the  petl- 
ticu,  what  seems  necessary  to  the  consldera- 
tioii  of  the  case.  The  contract  requires 
phiDtlff  to  reconstruct  sidewalks  where  prop- 
erty owners  failed  to  reconstruct  in  com- 
pCance  with  ordinance. 

'Section  4  of  the  contract  Is  as  follows: 

"Any  work  not  herein  specified,  which  may 
!« fairiy  Implied  as  Included  In  this  contract, 
nf  which  the  street  commissioner  shall  Judge, 
sliall  be  done  by  the  first  party  without  ex- 
tn  rharge.  The  first  party  shall  also  do  such 
eitra  work  in  connection  with  this  contract 
tf  the  street  commissioner  may  especially  di- 
rect and  if  it  shall  be  for  a  kind  for  which 
ai  price  Is  stated  in  this  contract,  such  price 
'ball  be  fixed  by  said  commissioner;  but  no 
eiaim  for  extra  -work  shall  be  allowed  unless 
ttt  same  was  done  in  pursuance  of  special 
rplen  as  aforesaid,  and  the  dalm  presented 
u  soon  as  practicable  after  Work  Is  done  and 
before  the  final  estimate.' 

"Section  5  iB  as  follows: 

"To  prevent  all  suits  and  litigations.  It 
Is  further  agreed  by  the  parties  hereto  that 
t!i«  street  commissioner  shall,  in  all  cases, 
<;^ennine  the  amount  or  quantity  of  the 
s'fTeral  kinds  of  work  which  are  to  be  paid 
f'jT  under  this  contract,  and  be  shall  decide 
5:1  questions  which  may  arise  relative  to  the 
dwution  of  this  contract  on  the  part  of  the 
"Mitractar,  and  his  estimates  and  decisions 
ibaU  be  final  and  conclusive' 

"Section  28,  art  6,  of  the  charter  (Ann.  St 
-'Kl  p.  4869)  is  referred  to  in  the  argument, 
Max  set  forth  In  section  7  of  the  contract, 
tboofdi  I  think  it  clearly  Inapplicable  to  any 
:^te  of  this  case. 

"Section  10  of  the  contract  provides  that 
ill  orders  for  construction  and  repairs  of 
Mewalks  shall  be  given  every  morning  at 
■>?  street  commissioner's  office  with  provl- 
Scn  for  penalty  for  failure  to  complete  work 
In  t  time  which  the  order  must  specify.  The 
Pilws  are  then  specified,  being  for  construct- 
ia?  sidewalks  'known  as'  different  kinds  of 
"Sajslng,'  for  repairing  and  patching  old 
K'kwatts,  (1)  with  flagging,  (2)  with  new 
•^ift  ®  old  bridk.  No  other  prices  are  speo 
C«d. 

"Under  'Manner  of  Payment'  It  Is  provld- 
ri  that  'the  payment  for  extra  work  In  mak- 
•t?  excavation  or  refilling  subfoundatlons 
•JKl  tor  fumlsblng  and  setting  new  curbing 
^  fOT  taking  up  and  resetting  old  curbing' 
•lull  be  made  by  the  city.  The  remainder 
it  the  work  embraced  In  this  contract  shall 
1*  WW  by  special  tax  bills,'  etc. 

"As  to  the  manner  In  which  this  alleged 


work  was  performed,  I  make  the  following 
finding:  When'  performance  under  the  con- 
tract began,  the  street  commissioner  of  de- 
fendant directed  plaintiff  to  do,  without  fur- 
ther order,  the  Incidental  work  of  the  char- 
acter above  Illustrated,  necessary  to  make 
the  pavement  a  good  Job,  and  to  properly 
protect  the  adjoining  proprietors  from  any 
detriment  caused  by  the  change  of  the  pave- 
ment A  restriction  that  more  Important 
matters  should  be  specially  referred  to  him 
I  think  is  of  no  practical  bearing,  since  I  find 
that  the  only  Item  which  would  seem  to 
come  under  this  exclusion,  under  notice  483, 
the  second  Item  In  the  first  list  hereinafter 
set  forth,  was  given  personal  attention  by 
the  street  commissioner.  I  find  plaintiff  did 
all  the  work  claimed  by  him  of  the  nature 
coming  under  the  first  group  of  Items,  in  a 
few  instances  under  special  orders  from  the 
street  commissioner  or  his  authorized  depu- 
ties: in  most  instances,  however,  under  the 
general  direction  of  the  street  commissioner 
above  given.  I  do  not  find  sufficient  evidence 
of  a  written  order  for  this  extra  work  in  the 
first  group  In  any  special  case.  Plaintiff  did 
this  alleged  extra  work  In  every  case  in  the 
presence  of  and  with  the  knowledge  of  an 
authorized  representative  of  the  street  com- 
missioner; some  such  representative  l>elng 
continuously  present  during  the  performance 
of  each  Job  under  the  contract  As  the  work 
claimed  to  be  extra  on  each  Job  was  com- 
pleted, within  a  short  time  (less  than  a 
month)  thereafter,  and  before  the  Issuance 
of  a  tax  bill  on  the  work  for  which  the 
claimed  extra  work  was  Incidental,  there 
was  submitted  to  the  street  commissioner  a 
claim  for  such  extra  work,  stating  the  price 
claimed  therefor.  There  were  discussions  be- 
tween the  plaintiff  and  the  street  commis- 
sioner as  to  the  charges  on  some  Items,  and 
I  find  that  the  commissioner  and  plaintiff 
finally  agreed  on  the  charges  as  In  the  ex- 
hibit, and  as  hereinafter  found.  Bach  and 
every  item  was  O.  K.'d  by  the  street  com- 
missioner with  his  own  hand,  and  given  to 
plaintiff.  These  O.  K.'d  charges  as  to  most 
items  were  produced  In  evidence,  plaintiff 
being  unable  to  find  the  balance.  I  further 
find  that  the  price  charged  for  each  Item  was 
reasonable;  that  no  part  of  these  items  was 
incorporated  In  special  tax  bills  against  the 
property  owners.  There  must  be  a  finding  al- 
so as  to  whether  the  items  charged  as  'ex- 
tras' were  really  extras;  whether  they  did 
not  regularly  come  under  the  contract,  and 
should  not  have  been  charged  In  the  special 
tax  bills.  If  the  Issue  were  presented  bald- 
ly on  the  contract  together  with  the  evi- 
dence as  to  the  work  done,  several  items 
would  be  hard  to  determine.  For  Instance, 
as  to  work  around  trees,  so  frequently  re- 
curring. It  may  be  well  questioned  whether 
it  was  not  incidental  to  the  contract.  But 
the  bulk  of  the  Items  are  clearly  outside  of 
the  contract     As  to  the  doubtful  Items,  I 
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think  it  a  controlling  factor  that  the  street 
commissioner,  representing  the  city  in  that 
behalf,  ratified  their  character  as  'extras.' 
His  authority  to  speak  for  the  city  seems 
clear.  The  acts  of  the  parties  decide  the  in- 
terpretation of  contracts  in  cases  of  doubt 
I  find  that  each  and  every  item  in  my  item- 
ized account  was  'extra.' 

"By  answer  and, appropriate  objections  to 
the  introduction  of  evidence  defendant  in- 
sists that,  under  the  city's  charter,  the  city 
can  in  no  way  be  made  liable  for  work  in- 
cidental to  pavement  reconstruction  to  be 
paid  for  by  special  tax  bills.  Steffen  v.  City 
of  St.  Louis,  135  Mo.  44,  36  S.  W.  31,  deals 
with  recovery  from  the  city  under  a  con- 
tract, almost,  if  not  absolutely,  identical  In 
form  with  the  one  here  involved.  The  city 
was  held  liable  for  work  begun  under  city 
orders,  but  stopped  before  completion.  Un- 
der the  reasoning  of  the  opinion  I  think  It 
clear  that  the  city  can  be  liable  for  extras. 
Again,  the  defendant  urges  that  the  provi- 
sions as  to  manner  of  payment,  directing, 
that  the  payment  for  a  few  deflned  classes 
of  work  shall  be  made  by  the  city,  limits  the 
extra  work  for  which  the  city  may  be  made 
liable.  Including  the  extra  work  not  specific- 
ally mentioned.  I  do  not  think  this  clause 
does  anything  more  than  lay  down  a  few 
classes  of  work  for  which  the  city  is  al- 
ways liable.  The  contract  in  section  4  pro- 
vides for  such  extra  work,  In  connection 
with  this  contract,  as  the  street  commission- 
er shall  specifically  direct,  and  gives  blm,  in 
section  5,  the  power  to  decide  all  questions 
which  shall  arise  relative  to  the  execution  of 
this  contract  on  the  part  of  the  contractor. 
I  think  It  clear  that  the  contract  contem- 
plates 'extra  work'  beyond  'making  excava- 
tions, refilling  subfoundations,  and  furnish- 
ing and  setting  new  or  old  curbings.'  I 
think  it  clearly  contemplates  work  for  most 
of  which  there  would  be  no  legal  right  to  is- 
sue special  tax  bills.  Section  4,  quoted  in 
full  above,  provides  for  'such  extra  work 
in  connection  with  this  contract  as  the 
street  commissioner  may  specifically  direct. 
•  •  •  But  no  work  shall  be  allowed 
unless  the  same  was  done  in  pursuance  of 
special  orders.'  I  do  not  think  that  anything 
In  the  contract  requires  such  special  orders 
to  be  in  writing.  I  find  there  was  a  general 
order  from  the  street  commissioner  to  plain- 
tiff to  do  extra  work  of  the  character  shown 
In  the  first  group  of  items  without  coming  in 
for  a  special  order  in  each  individual  case. 
Quite  a  number  of  the  items  In  this  group 
I  am  satisfied  were  specially  ordered  by  the 
street  commissioner,  or  his  authorized  rep- 
resentatives as  extra  work,  though  plalntifT 
can  identify  only  a  small  number  of  such 
cases. 

"In  cases  which  defendant  claims  to  have 
been  done  only  under  a  general  order,  I  make 
my  finding  of  fact  that  in  each  Instance  some 
authorized  representative  of  the  street  com- 
missioner was  present  during  the  whole  time 


any  Job  of  paving  was  being  done;  that  in 
each  case  said  representative  required  the 
extra  work  to  be  done,  and  saw  that  it  was 
done.  While  I  find  the  representative  requir- 
ed such  extra  work  to  be  done,  I  believe  that 
In  most  Instances  there  was  nothing  said  be- 
tween plaintlfT  and  such  representative  as  to 
whether  such  work  was  'extra.'  Shortly  aft- 
er completion  of  such  a  piece  of  work,  a  bill 
was  presented  In  each  instance  to  the  street 
commissioner  for  the  extra.  In  all  cases  of 
items  In  group  1  the  street  commissioner  ap- 
proved the  bin  in  the  amount  stated  below, 
as  an  extra.  On  these  specific  findings  I 
base  my  general  finding  that  each  and  every 
item  of  group  1  was  dcme  in  pursuance  of 
'special  orders.' 

"As  to  group  2,  consisting  of  cases  where 
the  sidewalk  was  narrowed  from  the  first  or- 
der, I  find  there  was  a  special  order  In  every 
case.  I  also  find  that,  in  each  and  every  case 
covered  in  the  four  groups,  the  claim  was  pre- 
sented as  soon  as  practicable  after  the  work 
was  done,  and  before  the  final  estimate. 

"The  third  group  of  items  have  the  follow- 
ing facts  in  common:  Plain tift  received  the 
regular  notice  to  reconstruct,  proceeded  there- 
under, and  while  the  work  was  in  hand,  was 
notified  by  an  order,  emanating  directly  from 
the  street  commissioner,  to  suspend  work, 
and  did  so.  In  all  cases  the  plaintiff's  bill 
for  what  was  thus  done  under  the  street 
commissioner's  orders  was  approved  by  the 
street  commissioner.  In  the  cases  under  no- 
tice, Nos.  731,  1,090,  and  1,452,  plaintiff  was 
directed  by  the  street  commissioner  to  relay 
the  brick  pavement,  did  so,  and  included 
charges  therefor  in  the  bill  which  the  street 
commissioner  approved.  In  cases  731,  1,291, 
and  1,292  it  appears  that  the  adjoining  owner 
had  not  been  served  with  the  Jurisdictional  no- 
tice. In  No.  1,210  there  was  no  ordinance 
authorizing  the  laying  of  any  pavement  by 
the  city.  Under  notice  1,006,  where  It  seems 
there  was  due  notice  to  the  owner,  plaintiff 
completed  part  of  the  Job,  being  extras,  of  the 
character  of  those  In  group  1,  involved  in 
ills  claim,  and  had  partly  done  the  remainder 
of  20  odd  feet  of  his  order  when  the  commis- 
sioner directed  him  to  stop.  For  the  complet- 
ed work  plaintiff  has  special  tax  bills,  and 
charges,  as  an  extra  in  this  suit,  for  the  part- 
ly finished  portion  of  the  tuivement.  In  all 
these  cases  the  plaintiff  complied  with  the 
personal  directions  of  the  street  commission- 
er. I  find  his  demand  in  each  and  every  case 
was  presented  In  due  time,  and  was  approved 
by  the  street  commissioner.  I  think  under 
the  ruling  in  the  Steffen  Case  he  is  entitled 
to  recover  on  all  these  items  of  the  third 
group. 

"I  have  put  fourthly,  by  Itself,  an  Item  in- 
volving unsegregated  elements  of  the  nature 
of  these  under  group  1,  resting  in  greater 
part  on  the  following  state  of  facts,  as  I  find 
them:  The  notice  to  reconstruct  to  the  own- 
er, duly  served,  described  a  particular  front- 
age; the  order  to  plaintiff.  No.  117,  conform- 
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ed  to  tbe  descriptiim.  The  plaintiff,  nnder 
direcUon  of  the  street  commissioner  or  bis 
snthorlzed  agent,  laid  10  feet  more  of  grani- 
toid tban  the  order  to  plaintiff  or  the  under- 
ijing  notice  to  the  owner  called  for.  There  Is 
Docbarse  for  laying  that  10  feet,  but  It  seems 
u  una^certalnable  portion  of  the  bill  for 
{21.25,  charged  in  this  Item  as  extra  work  of 
■Jie  nature  of  claims  In  gronp  1,  was  for 
work  In  this  10-foot  strip.  The  bill  for  ex- 
tns,  indodlng  this  element,  was  O.  K.'d  by 
tie  street  commissioner.  I  think  It  should  be 
illowed. 

"I  berewith  present  my  list  of  Items  of 
vliat  plaintiff  Is  entitled  to  recover  under  my 
findings,  In  four  groups,  as  follows:  The 
left-hand  column  gives  the  number  of  the  no- 
tin  from  the  street  commissioner  to  plaintiff 
osder  which  the  extra  work  was  done — ^the 
rigbt  column  states  the  amount  which  I  find 
sbonld  be  allowed  on  each  item: 

"(1)  Claims  for  extra  work  ou  completed 
paTsnents,  consisting  of  alterations  of  struc- 
toKs  on  the  pavements  to  maintain  the  level, 
ud  of  alterations,  readjustment,  and  repairs 
on  pavement  of  structures  appurtenant  to 
praniaes  of  adjoining  owner: 

N''>.  of  Order  Amount 

471 $  27  20 

«3 413  05 

I  "(Tben  follow  several  pages  of  Itemized 
unoants  and  the  number  of  notices  or  orders 

I  to  make  sidewalks  In  manner  shown  above. 
Ttise  are  omitted.    The  aggregate  finding  un- 

I       der  this  class,  $3,499.45.] 

j  "(^  Cases  where  work  was  done  imder  orig- 
inal order  and  sidewalk  narrowed  thereafter 
I?  defendant's  order.  [Then  follows  state- 
tnent  as  under  first  class,  aggregating  $1,004.- 
Wi] 

i  "(3)  Cases  where  work  was  partially  done 
ind  nmntermanded.  [These  items  aggregate 
5755.75.] 

"14)  Incidental   work  on  authorized  pave- 
Mnt  as  above  found: 
11" f  21  25 

"I  think  all  the  Items  above  listed  should 
t«  allowed.  All  items  in  Exhibit  B2  not 
>l»Te  Hated  were  either  withdrawn  by  plain- 
tiff, or  else.  In  my  opinion,  not  proved.  I  find 
ipinst  plaintiff  on  all  such  items.  The 
items  whose  allowance  I  recommend  aggre- 
Pte  $5,281.15,  I  find  that  demand  was  made, 
lot  later  than  August  1,  18W,  that  Interest 
te  allowed  from  that  date. 

"The  second  count  is  for  a  similar  claim 
'or  extra  work  under  a  contract,  numbered 
3.'12,  \n  another  district  of  the  city,  from 
%  20, 1894,  to  July  1,  1895.  The  contract 
Dndt-rifing  this  count  is.  In  all  respects  con- 
wntng  this  suit,  analogous  to  the  one  un- 
derlfing  the  preceding  count,  save  in  one  par- 
•tailir:  The  first  paragraph  In  contract  No. 
'-'SO,  first  count  under  'Manner  of  Pavement,' 
quoted  before,  directing  that  extra  work  in 
aciTatlon,  gubfoundation,  and  curbing  shall 
>*  Iiaid  for  directly  by  the  city,  does  not  ex- 


ist in  contract  3,712,  so  the  latter  contract 
states  that,  'All  the  work  embraced  in  this 
contract  shall  be  paid'  In  special  tax  bills. 
The  distinction  strikes  me  as  unfavorable  to 
the  defendant's  claim  that  the  city 'is  not  lia- 
ble for  the  extra  work  authorized  by  section 
4,  the  price  of  which  the  street  eonmilssioner 
determines,  so  far  as  not  coming  within  the 
limited  number  of  kinds  of  work  for  which  a 
price  is  fixed.  The  work  thus  clearly  author- 
ized is  'of  a  class  for  which  no  special  tax 
bin  could  Issue.'  The  'Manner  of  Payment' 
provision  can  only  cover  the  work  for  which 
special  tax  bills  can  be  issued.  I  construe 
the  whole  contract  as  authorizing  the  street 
commissioner  to  order  extra  work  and  make 
the  city  liable  therefor. 

"The  items  of  this  count.  Exhibit  D2,  fall 
under  the  three  first  groups  of  the  prior 
count  I  make  the  same  findings.  I  find 
each  item  was  done  under  special  order  of  the 
street  commissioner — in  gronp  2  and  3  under 
his  personal  order — in  group  1  in  the  same 
manner  In  which  I  made  the  corresponding 
finding  in  the  first  count  The  work  was 
done  under  the  supervision  of  the  street  com- 
missioner or  his  authorized  representative. 
It  was  in  each  instance  worth  the  price  charg- 
ed. The  bin  was  O.K.'d  by  the  street  com- 
missioner in  person,  which  occurred,  in  each 
instance,  as  soon  as  practicable  after  the  ex- 
tra work  was  done,  and  prior  to  final  esti- 
mate. 

"I  find  the  issues  in  favor  of  plaintiff  as 
to  the  following  items  of  Exhibit  D2,  the 
classification  being  the  same  as  with  regard 
to  the  first  count:  (1)  Items  omitted  aggre- 
gate $162.60;  (2)  Items  omitted,  aggregating 
$03.60;  (3)  items  omitted,  aggregating  $200. 
I  find  evidence  insufficient  as  to  notice  310 — 
$37.40  claimed — and  recommend  the  rejection 
of  that  Item.  The  items  of  the  foregoing 
lists  whose  allowance  I  recommend  aggregate 
$456.20.  Demand  was  made  not  later  than 
August  1,  1S95,  and  interest  should  be  allow- 
ed from  that  date.  The  claim  on  the  third 
count,  under  contract  3,712.  of  which  the 
Items  appear  in  Exhibit  F2,  is  in  ail  respects 
analogous  to  the  claim  In  the  second  coiut 
I  repeat  my  findings  as  to  the  general  facts 
common  to  aU  of  the  claims,  and  give  the  list 
of  items  under  this  third  count  as  under  the 
prior  two  counts,  with  the  recommendation 
for  their  allowance  in  the  sums  set  forth. 
I  find  the  issues  in  favor  of  plaintiff  as  to  the 
following  items  of  Exhibit  F2,  the  ciasslSca- 
tion  being  the  same  as  with  reference  to 
the  first  count:  (1)  Items  omitted  aggregate 
$150.10 ;  (2)  items  omitted,  aggregating  $1S3.- 
70.  I  reject  item  387  for  $16.40.  The  items 
of  the  foregoing  lists  whose  allowance  I  rec- 
ommend aggregate  $333.80.  Demand  was 
made  not  later  than  August  1,  1805.  and  inter- 
est should  be  allowed  from  that  date." 

On  the  report  of  the  referee  Judgment  was 
rendered  for  plaintiff  on  all  counts,  the 
amount  of  which,  Including  interest,  was 
$9,990.41. 
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Charles  W.  Bates  and  BenJ.  H.  Charles, 
for  appellant.  Alexander  Toting  and  Chester 
H.  Ifrum,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  Appellant  assigns  nuinerouB  errors 
committed  by  the  trial  court,  but,  when  prop- 
erly considered,  we  are  of  the  opinion  that 
they  are  all  fairly  embraced'  in  the  three  fol- 
lowing: First.  The  findings  of  fact  of  the 
referee  are  not  sufBcient  in  law  to  sustain  a 
judgment  in  favor  of  the  plaintlfF,  and  the 
court  erred  in  rendering  Judgment  for  the 
plaintiff  in  said  report.  Second.  The  court 
erred  in  holding  that  the  plaintiff  could  re- 
cover the  reasonable  price  of  work  and  mate- 
rials as  extras  where  the  written  contract 
under  wliich  plaintiff  claims  to  have  done 
the  work  and  furnished  the  materials  speci- 
fied the  prices  thereof.  Third.  The  court  er- 
red in  holding  that  the  plaintiff  could  recover 
against  the  city,  on  a  contract  for  work  and 
materials,  in  the  absence  of  any  showing 
that  an  appropriation  had  been  made  there- 
for, or  in  allowing  a  recovery  in  excess  of  the 
appropriation. 

We  are  unable  to  lend  our  assent  to  the 
first  asignment,  for  the  reason  that  the  evi- 
dence preserved  in  the  record  sustains  the 
referee  in  his  findings,  in  that  he  and  the 
city  entered  into  the  contract  sued  on;  that 
he  performed  the  work  and  furnished  the  ma- 
terials, as  extras,  in  compliance  with  the 
terms  of  the  contract;  that  they  were  reason- 
ably worth  the  prices  charged,  and  that  he 
and  the  city  engineer  agreed  upon  those 
prices,  as  provided  for  by  the  contract ;  that 
the  city  duly  accepted  the  work  and  mate- 
rials; and  that  he  made  a  demand  for  pay- 
ment, and  that  payment  was  refused.  Coun- 
sel for  appellant  contend  that  those  facts  do 
not  entitle  the  respondent  to  a  recovery,  for 
the  reason,  first,  that  the  evidence  shows  that 
the  extra  work  done  and  materials  furnished 
were  not  done  and  furnished  under  a  contract 
not  let  to  him  by  competitive  bidding,  in  pur- 
suance to  an  ordinance  of  the  city,  ordering 
the  work  to  be  done;  and,  second,  because 
the  city  engineer  bad  no  authority  under  the 
charter  to  determine  what  was  extra  work  to 
be  done,  or  the  price  to  be  paid  therefor. 
Section  15  of  article  6  of  the  charter  (Ann. 
St  1006,  p.  4857)  reads  as  follows:  "All  ordi- 
nances recommended  by  said  board  shall 
specify  the  character  of  the  work,  its  extent, 
the  material  to  be  used,  the  manner  and  gen- 
eral regulations  under  which  it  shall  be  ex- 
ecuted, and  the  fund  out  of  which  it  shall  be 
paid,  and  shall  be  Indorsed  with  the  estimate 
of  the  cost  thereof;  provided,  that  no  im- 
provement or  repairs  shall  be  ordered  upon 
any  future  street,  alley  or  highway,  which 
shall  not  have  been  opened,  dedicated  or  es- 
tablished according  to  the  provisions  of  this 
charter  and  law ;  and  provided  further,  that 
nothing  in  this  article  shall  be  so  construed 
as  to  prevent  the  board  of  public  improve- 
ments,  through   the   proper   officer   thereof. 


from  annually  letting  and  entering  into  con- 
tracts on  the  first  day  of  July  of  every  year 
for  the  grading,  constructing,  teconstructins 
and  repairing  of  sidewalks  and  repairing 
street,  alley  and  gutter  paving  and  such  other 
similar  work,  which  may  be  ordered  by  ordi- 
nance, or  may  become  necessary  to  be  done 
during  the  year."  By  reading  this  section  of 
the  charter  it  will  be  seen  that  it  does  not 
require  the  work  mentioned  in  the  last  line 
thereof  to  be  done  In  pursuance  of  an  ordi- 
nance of  the  city,  specifying  the  character  of 
the  improvements  to  be  made ;  but  the  second 
proviso  of  that  section  expressly  authorizes 
the  board  of  public  improvements  to  annually 
let  contracts  on  the  1st  day  of  July  of  every 
year  for  doing  this  class  of  work.  We  take 
it  that  the  last  line  of  that  section  refers  to 
all  little  odd  and  end  Jobs  of  paving,  repair- 
ing, and  other  improvements  of  the  sidewalks, 
which  are  too  insignificant  to  be  foreseen,  and 
which  are  not  properly  chargeable  to  the  ad- 
joining property  and  specially  provided  for 
in  each  ordinance  and  contract  providing  for 
regular  street  Improvements.  For  that  rea- 
son that  class  of  work  falls  outside  of  the 
regular  street  improvements,  which  must  be 
ordered  done  by  ordinance,  and  performed 
under  contract  awarded  by  competitive  bid- 
ding. All  such  work  which  does  not  fall 
within  the  regular  street  improvements,  and 
which  has  Its  origin,  more  or  less,  in  emer- 
gency and  lack  of  foresight  are  designated 
In  the  annual  contract  as  "extra  work";  and 
sections  4  and  5  thereof  provide  as  to  how 
the  character  of  such  work  is  to  be  determin- 
ed and  paid  for.  We  are  therefore  of  the 
opinion  that  the  contract  for  the  extra  work 
sued  for  Is  authorized  by  the  charter. 

As  to  the  second  contention  of  counsel  for 
appellant  it  may  be  conceded  that  there  Is  no 
express  charter  provision  authorizing  the 
street  commissioner  to  determine  what  part 
of  the  Improvement  shall  be  considered  as 
extra,  or  which  authorizes  him  to  agree  upon 
the  price  to  be  paid  therefor;  but  It  is  per- 
fectly clear  from  reading  said  section  15  of 
the  cliarter  that  It  grants  to  the  city  the  pow- 
er to  make  such  contracts,  which  necessarily 
implies  that  It  must  pay  for  all  such  im- 
provements ordered  by  it.  In  the  absence  of 
the  charter  provision  designating  the  per- 
son who  shall  determine  what  is  extra  work, 
and  fix  the  prices  to  be  paid  therefor,  we  are 
of  the  opinion  that  the  board  of  public  Inn- 
provements,  who  has  charge  of  such  matters, 
very  properly  selected  and  Intrtsted  that 
duty  to  the  street  commissioner,  who,  by  sec- 
tion 35  of  article  4  (Ann.  St.  190(5,  p.  4S32). 
is  given  special  charge  of  the  construction, 
reconstruction,  repairing  and  cleaning  of  the 
public  streets,  avenues,  and  alleys  of  the 
city;  and  sections  4  and  6  of  the  contract 
sued  on  designate  the  street  commissioner 
as  the  person  to  determine  those  questions. 

Snid  sections  read  as  follows: 

"(4)  Any  work  not  herein  specified,  which 
may  be  fairly  implied  as  included  In  this 
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contract,  of  which  tbe  street  commissioner 
shall  Judge,  shall  be  done  by  the  first  party 
witbont  extra  charge.  Tbe  first  party  shall 
also  do  snch  extra  work  in  connection  with 
this  contract  as  tbe  street  commissioner  may 
especially  direct,  and  if  it  shall  be  of  a  Kbid 
for  which  no  price  is  stated  in  this  contract, 
iDch  price  shall  be  fixed  by  said  commission- 
er; bnt  no  claim  for  extra  work  shall  be  al- 
loired  unless  the  same  was  done  in  pursu- 
ance of  special  orders  as  aforesaid,  and  the 
daim  presented  as  soon  as  practicable  after 
work  Is  done  and  t>efore  tbe  final  estimate. 

"(5)  To  prevent  all  disputes  and  litigation, 
It  is  further  agreed  by  the  parties  hereto 
that  tbe  street  commissioner  shall,  in  all 
cases, '  determine  tbe  amount  or  quantity  of 
the  several  kinds  of  work  which  are  to  be 
piald  for  under  this  contract,  and  he  shall 
decide  all  questions  which  may  arise  relative 
to  tbe  execution  of  this  contract  on  the  part 
of  •  •  •  the  contractor,  and  his  esti- 
mates and  decisions  shall  be  final  and  con- 
dnsiTe." 

The  coiicIiisi(K>B  above  reached  are  support- 
ed by  section  27  of  article  6  of  the  charter 
Unn.  St.  1906,  p.  4S67),  which,  in  express 
tenns,  makes  it  the  duty  of  the  board  of  pub- 
lic improvements  to  make  all  necessary  re- 
pairs requiring  prompt  action  without  sub- 
mitting them  to  the  Assembly,  as  it  must  do 
regarding  all  general  street  Improvements. 
In  fact,  if  he  tiad  not  been  designated  as  tlie 
person  who  should  determine  what  work  was 
extra  and  fix  the  price  thereof,  it  would  have 
excited  suspicion,  to  say  the  least 

2.  It  is  next  contended  by  counsel*  for  ap- 
pellant that  the  court  erred  in  holding  that 
tbe  respondent  could  recover  for  the  reason- 
able price  of  work  and  materials  as  extras, 
where  tbe  -written  contract  under  wliich 
idaintUf  claims  to  have  done  the  work  and 
furnished  tbe  materials  specified  the  prices 
thereof.  Liearned  counsel  overlook  the  fact 
That  while  the  contract  provides  generally 
for  doing  extra  work,  yet  it  designates  no 
particular  work  of  that  character  to  be  done, 
nor  does  It  fix  the  price  to  be  paid  therefor, 
but  authorizes  tbe  street  commissioner  to  de- 
tomtne^  as  the  emergency  may  arise,  when 
extra  work  shall  be  done,  aad  to  fix  the  price 
thtreof.  In  other  words,  while  the  contract 
antborizes  the  street  commissioner  to  have 
extra  work  done,  yet  in  all  other  respects 
tlkat  diaracter  of  work  is  extra  and  beyond 
tbe  contract.  This  is  not  only  tbe  spirit  of 
the  contract,  but  it  is  also  the  plain  letter 
tbereof ;  and  when  so  read,  the  contention  of 
coonsel  for  appellant  that  the  street  commis- 
fioncr  has  no  power  to  fix  or  agree  upon 
prices  where  the  contract  states  them  his  no 
fomidatlon  upon  which  to  stand,  for  the  rea- 
son that  he  has  not  fixed  any  prices  for  work 
and  materials  where  they  are  provided  for 
and  fixed  by  the  contract;  but  has  fixed  the 
prices  for  work  which  is  extra  of  the  con- 
tract We  are  therefore  of  the  opinion  that 
appellant's  second  contention   Is  untenable. 


3.  Tbe  third  proposition  presented  by  coun- 
sel for  appellant  presents  a  much  more  seri- 
ous question  for  solution;  and  that  is  that 
tbe  respondent  cannot  recover  against  the 
city,  on  a  contract  for  work  done  and  mate- 
rials furnished  for  such  street  improvements, 
in  the  absence  of  any  showing  that  an  appro- 
priation had  been  made  therefor,  or  In  allow- 
ing a  recovery  in  excess  of  the  appropriation. 
Counsel  for  appellant  have  not  called  our 
attention  to  any  charter  provision  prohibiting 
the  city  from  entering  Into  contracts  provid- 
ing for  this  class  of  work  without  the  city 
first  makes  a  specific  appropriation  for  the 
purpose,  and  out  of  which  such  improvements 
must  be  paid  tac;  and,  after  a  most  careful 
investigation  of  tbe  charter,  we  have  been 
unable  to  find  any  such  provision.  We  there- 
fore take  it  for  granted  that  there  is  no  such 
provision,  and  that  there  is  no  limit  to  the 
amount  tbe  city  may  become  indebted  for 
such  improvements,  except  tbe  constitutional 
limitation  of  6  per  cent  on  tbe  assessed  val- 
uation of  tbe  property  located  wlthlu  the  city 
limits.  Section  28  of  article  6  of  the  charter 
(Ann.  St  1906,  p.  4869)  relates  only  to  street 
improvements  which  are  required  and  ordered 
to  be  made  by  ordinance,  and  has  no  applica- 
tion whatever  to  this  emergency  and  unfore- 
seen clabs  of  work  called  "extra  work."  This 
seems  to  be  tbe  view  this  court  took  of  the 
contract  to  do  this  class  of  work  in  tbe  case 
of  SteflCen  v.  City  of  St  Louis,  135  Mo.  44, 
36  S.  W.  SI,  where  the  plaintlfT  was  per- 
mitted to  recover  for  similar  work  and  mate- 
rials, without  however,  considering  tbe  ques- 
tion of  appropriation.  That  point  seems  not 
to  have  been  made  In  that  case,  and  the  court 
and  counsel  for  both  parties  assumed  that 
an  appropriation  was  not  necessary  in  such 
cases.  We  think  that  assumption  was  cor^ 
rect,  and  is  controlling  In  this  case. 

Tbe  judgment  is  affirmed.  All  concur,  ex- 
cept VAL.LIANT,  P.  J.,  absent 


SPARKS  V.  JASPER  COUNTY. 
(Supreme  Court  of  Missouri.     June  26,  1908.) 

1.  COUNTIBS  —  OOHTBACTB— EvinKHCB— SUFFI- 
CIENCT. 

Gridence,  in  an  action  against  a  county  on 
bridf^  contracts,  held  to  support  a  finding  that 
the  bridge  commissioner  and  bidders  who  accom- 
panied him  to  a  point  half  a  mile  from  the 
site  of  the  proposed  bridge,  where  the  contract 
was  let,  If  at  all,  did  not  know  that  there  were 
no  other  bidders  at  the  site  of  the  proposed 
bridge  at  which  it  had  been  advertised  the  con- 
tract would  be  let. 

2.  Appeal  anu  Erkob— Review  —  Qdestions 
OF  Fact. 

The  findings  of  the  trial  court  or  jury  on 
confiicting  evidence  of  a  substantial  nature  will 
not  be  disturbed  by  the  Supreme  Court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §S  3935-3037.1 

3.  Counties— Contracts— Place  of  Lettino. 

The  letting  of  a  county  bridge  contract  at 
a  spot  half  a  mile  from  the  bridge  site,  the  con- 
tract having  been  advertised  to  be  let  at  the  site 
of  the  bridge,  was  not  in  compliance  with  the 
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statute  requiring  public  notice  of  the  proposed 
letting  of  a  contract,  stating  the  time  and  place 
the  contract  will  be  let. 

4.  Payment— Appropbiation  by  Dkbtob. 

A  county  bridge  contractor,  to  whom  the 
county  had  issued  a  warrant  as  part  payment 
designating  the  brid|;e3  and  the  sum  to  be  ap- 
plied on  each,  was  without  power  to  change  the 
application  so  made  as  to  a  part  of  the  sum  to 
be  applied  on  a  designated  bridge  and  to  apply 
it  on  another  account. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  30,  Payment,  g  102.] 

5.  Assignments— Obdebs    on    Debtor— Pay- 
ment IN  Violation  of  Termb. 

The  mere  fact  that  a  bank  took  orders  is- 
sued by  a  county  bridge  contractor  on  the  coun- 
ty to  a  subcontractor,  such  orders  providing 
that  they  should  not  be  paid  until  the  bridges 
were  completed  and  accepted  by  the  county  sur- 
veyor, and  furnished  the  subcontractor  money 
with  which  to  purchase  material  and  employ 
labor,  with  the  additional  fact  that  the  con- 
tractor may  have  known  of  that  arrangement  be- 
tween the  bank  and  the  subcontractor,  in  no 
manner  authorized  the  county  to  pay  to  the  sub- 
contractor or  the  bank  the  money  called  for  in 
an  order,  except  as  therein  stated,  and  if  the 
county  or  the  bank  saw  fit  to  pay  an  order  be- 
fore the  subcontractor  earned  the  money  called 
for,  it  was  its  loss,  and  not  the  contractor's. 
e.  Counties  —  Contbaots  —  Iixboal  Oon- 

TBACTS. 

Where  a  county,  expresslv  granted  the  power 
to  build  bridges,  accepted  bridges  and  paid  there- 
for, it  could  not  recover  the  amount  so  paid  on 
the  ground  that  the  contracts  were  illegally  let 
without  a  return  of  the  bridges,  or  an  offer  to 
return  them. 
7.  Same. 

Where  a  county  court  is  charged  with  the 
performance  of  certain  duties  in  reference  to  a 
particular  subject-matter,  and  undertakes  in 
good  faith  to  execute  its  powers,  but  fails  to 
observe  some  requirement  of  law,  so  that  its 
acts  are  irregular,  such  acts,  if  acquiesced  in, 
are  binding  on  the  county  as  completely  as  if 
regular. 
Lamm  and  Graves,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Jas- 
per County;   Hugh  Dabba,  Judge. 

Action  by  J.  H.  Sparks  against  Jasper 
county.  From  the  Judgment,  both  parties  ap- 
peal. Reversed  and  remanded,  with  dire<!- 
tions. 

The  following  Is  the  opinion  of  WOOD- 
SON, J.,  In  Division  No.  1: 

"These  appeals  result  from  an  action 
brought  by  J.  H.  Sparks  against  Jasper  coun- 
ty to  recover  judgment  for  balances  claimed 
to  be  due  on  three  separate  contracts  for  the 
construction  of  bridges  In  said  county  and 
the  finding  and  judgment  of  the  court  on  the 
pleadings  and  evidence.  Appeals  were  taken 
by  both  plaintiff  and  defendant  and  should 
have  been  brought  to  this  court  on  one  bill 
of  exceptions  and  as  one  case,  but  were 
brought  up  on  separate  bills  of  exceptions 
and  as  separate  cases.  They  should  be  beard 
together.  The  lower  court  found  agamst 
plaintiff  on  the  first  count  of  bis  petition  and 
for  him  on  the  second  and  third  counts  of 
bis  petition;  found  against  defendant  as  to 
Its  various  defenses,  except  on  the  first  count 
of  the  petition;  found  against  defendant  on 
all  Its  counterclaims  except  $22  overpayment; 
and  rendered  a  judgment  In  favor  of  plaln- 


I  tiff  for  the  balance  of  |- 


-.    A.  concise 

showing  of  the  Issues  made  by  the  pleadings 

Is  as  XoUows:     The  amended  petition  is  In 

three   counts:      (1)  Count   on    contract   for 

I  Blackberry  bridge,  $2,895,  with  credit  for  $1,- 

40a    Balance  claimed,  $1,495.     (2)  Count  on 

contract    for    Tuckahoe    or    Turkey    Cre^ 

bridge  and  moving  and  rebuilding  bridge  on 

I  Jones  creek,  $2,990,  and  for  extra  concrete 

:  pillars  at  Jones  creek,  $65;    credits  $1,100 

I  paid;     and   claims   balance    of   $1,995.     (3) 

j  Count  on  contract  for  three  steel  bridges — 

I  Turkey  Creek  range  line  bridge,  sections  32 

and   33;    span   south   end   of  Terry's  Ford 

bridge;  bridge  across  Center  creek  at  Reed's 

Station— ^0,650;    credits  $5,400;    and  claims 

I  balance  of  $4,250. 

"Amended  answer:  (1)  Denies  right  to  re- 
cover $1,495  on  Blackberry  bridge  or  part 
for  reason  contract  was  not  let  as  provided 
by  law.  Advertised  to  be  let  at  bridge  site, 
and,  If  let  at  all,  was  let  one-half  mile  or 
more  from  site,  and  contract  used  was  obtain- 
ed by  fraud  committed  by  plaintiff  and  Grleb, 
bridge  commissioner,  on  county  and  county 
court.  (2)  Denies  right  to  recover  $65  for 
c<mcrete  pillars  at  Jones  Creek  bridge.  No 
contract  for  same  and  no  order  of  county 
court  for  same.  The  payment  of  $1,100  by 
county  court  was  on  contract  for  Tuckahoe 
and  Jones 'Creek  bridges,  and  not  on  extra. 
Plaintiff  has  no  right  to  apply  any  part  on 
this  extra  concrete  pillar  work.  (3)  Defense 
as  to  $2,900,  by  virtue  of  order  of  Sparks  to 
David  Miller  for  $3,500,  upon  which  county 
has  paid  $600  to  Central  National  Bank,  as- 
signee, of  order  with  plaintlflTs  approval, 
and  after  completion  of  bridge  contracts  paid 
said  bank  $2,600,  for  which  defendant  is  en- 
tltled  to  credit 

"Counterclaims  and  offsets  by  defendant: 
(1)  Claim  for  $1,400  paid  on  Blackberry 
bridge  for  the  same  reasons  for  defending 
against  first  count  for  balance  claimed  on 
said  bridge.  (2)  Claim  for  $2,471 ;  $22  being 
amount  overpaid  as  shown  by  contracts  and 
payments  on  Carl  Jvmctlon,  Belleville,  and 
Rucker's  Ford  bridges.  The  contract  being 
$13,678,  and  the  payment  being  $13,700. 
$2,449  of  claim  being  for  amount  paid  for  ex- 
tra span  on  Carl  Junction  bridge.  Said  span 
being  built  without  any  contract  upon  an  or- 
der of  the  county  court  without  any  compen- 
sation being  fixed.  (3)  CTalm  for  $15,93.">: 
$4,850  for  Terry's  Ford  bridge.  $2,(145  for 
Duenweg  bridge,  $4,745  for  Hllle's  Ford 
bridge,  $2,545  for  Center  Creek  bridge,  $1,2.50 
additional  50  feet  on  Terry's  Ford  bridge. 

"There  Is  little  or  no  dispute  about  the 
facts  when  you  get  Into  the  evidence,  so  the 
questions  before  the  coturt  are  mainly  ques- 
tions of  law. 

"1.  The  plaintiff  Insists  that  the  finding  of 
the  court  against  blm  on  the  first  count  of 
the  petition  was  error,  and  that  the  Judg- 
ment rendered  thereon  should  be  reversed. 
The  plaintiff's  evidence  upon  this  count  of 
the  petition  tended  to  prove:    That  the  con- 
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tnet  tor  baUdins  tbe  bridge  was  adrertlsed 
;o  be  let  by  public  oatcry  at  tbe  site  of  tbe 
nmpoaed  bridge,  and  tbat  on  tbe  day  desig- 
aiK-i  for  letting  the  contract  tbe  road  and 
l>rid^  commissioner  of  tbe  county,  accom- 
panied br  plaintiff  and  three  other  proepec- 
tire  bidders  for  said  bridge,  went  by  rail  to 
Carl  Jonetlon.   and  from  there  drove  in  a 
hack  to  a  point  about  one-balf  mile  from  the 
site  of  Bald    proposed  bridge,  and  In  plain 
view  thereof;    that  they  looked  at  the  site 
from  tbat   distance  but  saw  no  one  there; 
that  said    bridge    commlsaioner    aimoimced 
xiten  tbat  he  would  then  and  there  let  the 
bridge  contract  by  public  outcry  to  tbe  low- 
>-st  bidder;    that  in  good  faith  be  proceeded 
to  let  tbe  contract  by  outcry,  and  recelyed 
Kveral  bids  from  the  various  parties  who  ac- 
companied him,  among  whom  was  tbe  plain- 
tiff, who  bid  $2,396,  which  was  the  lowest 
HM  made;    and  tbat  the  contract  was  then 
.'ind  there  awarded  to  the  plaintiff  for  said 
^m,  which  was  afterwards  approved  by  the 
fonnty  court,  and.  In  pursuance  thereof,  the 
t-ontract  sued  on  was  executed.    Tbe  defend- 
3Dt's  evidence   tended   to  prove  that,  when 
tbe  parties  got  to  within  about  one-half  mile 
•  t  tbe  site  of  tbe  proposed  bridge,  they  real- 
ised that   they  could  not  drive  on  to  tbe 
site  and  return  In  time  to  catch  their  train, 
hotne-boond.  at  Carl  Junction,  and  that  they 
turned  round  and  drove  back  to  tbe  Junction 
widuMit  letting  the  contract  or  attempting 
to  so  do.    The  court  gave  an  instruction  for 
tbe  plaintiff  and  defendant  presenting  their 
Teq)ectiTe  theories  of  tbe  case.     Under  the 
evidence  and  the  instructions,  the  court  found 
the  (acts  for  tbe   defendant  and  rendered 
judgment  accordingly.     This  action  of  the 
coort  is  assigned  as  error. 

"The  law    reqiflres   public  notice   to   be 
riTen  of  tbe  proposed  letting  of  contracts 
(or  building  bridges,  stating  the  time  and 
place  the  contract  will  be  let     The  object 
of  tbe  notice  is  to  inform  prospective  bid- 
den of  tbe  proposed  letting,  so  that  they 
may  meet  there  and  make  competitive  bids 
for  tbeir  construction.    The  court  found,  and 
jostly  so,  we  believe,  that  the  bridge  com- 
missioner and  tbe  bidders  who  accompanied 
him  did  not   know,  nor  could  they   testify 
positively,   that  there   were  no  prospective 
bidden  at  tbe  site  of  the  proposed  bridge 
OB  tbe  day  the  contract  was  advertised  to 
be  let   These  parties  may  have  been  in  fuU 
^ew  of  the  site,  and  th^  may  not  have 
5«en  any  one  at  or  near  there.     Xet  that 
does  not  signify  tbat  there  was  no  one  there 
la  fact,  for  they  may  have  been  there  and 
still  not  ol)8ervable  from  the  point  where 
plHtaUfl  claims  the  contract  was  let.  which 
'ts  a  half  mile   or  more   from   the   site. 
Profl)ective  bidders  might  have  been  there, 
doim  In  the  creek,  the  banks  of  which  might 
bare  obstructed    the  view.     At   any    rate, 
this  wag  a   matter  the  trial   court  had  a 
Ifrfect  right   to  take  Into  consideration  in 
fining  upon  the  weight  to  be  given  to  their 


testimony.  In  addition  to  what  has  Just 
been  said,  the  positive  testimony  of  one 
of  the  party  who  drove  out  to  the  point 
where  the  contract  was  said  to  have  been 
let  Is  to  the  effect  that  the  country  between 
that  point  and  the  bridge  site  was  rough 
and  uneven,  and  for  that  reason  It  was  :i 
physical  impossibility  for  them  to  see  the 
site  from  the  place  where  they  stopped  and 
.turned  back  to  Carl  Junction. 

"To  view  this  evidence  in  the  most  favor- 
able light  possible  to  plaintiff,  still  it  can- 
not be  dncerely  contended  that  there  is  no 
evidence  to  support  the  finding  of  the  court 
upon  that  Issue.  In  fact,  there  was  a  direct 
and  sharp  conflict  between  the  testimony 
Introduced  by  plaintiff  and  defendant  which 
presented  a  proper  question  of  fact  to  be 
determined  by  tbe  court.  The  law  is  that, 
where  the  evidence  Introduced  by  the  re- 
spective parties  Is  conflicting  and  of  a  sub- 
stantial nature,  the  findings  of  the  trial 
court  or  Jury  will  not  be  disturbed  by  this 
court.  Evennan  v.  Bggers,  106  Mo.  App.  732, 
80  S.  W.  592;  Cuibertson  v.  Hill,  87  Mo. 
553;  Bianton  v.  Dold,  109  Mo.,  loc.  cit  69, 
18  S.  W.  1140;  Weller  v.  Wagner,  181  Mo. 
151,  79  S.  W.  941.  The  reason  for  that  rule 
is  obvious.  The  triers  of  the  facts  have  be- 
fore them  the  witnesses  who  testify  In  the 
case,  and  they  have  tbe  opportunity  of  ob- 
serving their  demeanor  while  upon  tbe  wit- 
ness stand  and  their  manner  In  testifying. 
They  are  In  a  much  better  position  to  Judge 
as  to  the  credibility  of  the  witnesses  and 
the  weight  to  be  given  to  tbeir  testimony. 
This  rule  Is  usually  followed  even  In  equity 
cases,  where  this  court  has  the  unquestioned 
right  to  review  and  weigh  anew  the  evi- 
dence of  the  case,  and,  if  the  findings  of 
tbe  chancellor  are  based  uimn  substantial 
evidence,  this  court  will  refuse  to  reverse 
a  decree  of  tbe  lower  court  on  the  ground  ■ 
tbat  the  findings  were  against  the  weight 
of  the  evidence.  Johnson  v.  Realty  Co., 
177  Mo.  595-597,  76  S.  W.  1021.  Counsel 
have  cited  no  authority  sustaining  the  prop- 
osition that  a  letting  of  the  contract  a  half 
mile  from  the  site  of  the  proposed  bridge 
was  a  compliance  with  the  requirements  of 
the  statute,  while,  upon  the  other  band, 
this  court  has  many  times  held  that  a  sale 
under  a  deed  of  trust,  if  held  at  a  place  dif- 
ferent from  tbat  designated  In  the  notice, 
will  not  pass  a  valid  title.  Stewart  v. 
Brown,  112  Mo.  171,  20  S.  W.  451 :  Scliane- 
werk  V.  Hoberecht,  117  Mo.  22.  22  S.  W.  949, 
38  Am.  St.  Rep.  631.  So  must  a  sale  under 
execution  be  made  at  the  time  and  place  stat- 
ed in  the  advertisement,  or  It  will  be  void. 
Merchants'  Bank  v.  Evans,  51  Mo.  3;i5; 
Ladd  V.  Shippie,  57  Mo.  523.  The  printjiple 
underlying  the  cashes  Just  cited  Is  applicable 
to  the  facts  of  this  case,  and  by  a  parity  of 
reasoning  there  is  uo  escape  from  the  con- 
clusion that  the  contract  sued  on  in  the  first 
count  of  the  petition  was  not  properly  let, 
and  for  that  reason  the  court  properly  held 
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the  plaintiff  was  not  oitltled  to  recover 
thereon.  Roeder  v.  Robertson,  202  Mo.,  loc. 
dt  637,  100  S.  W.  1086. 

"2.  The  second  connt  of  the  petition  is 
based  upon  a  contract  to  construct  a  bridge 
across  Tuckahoe  or  Turltey  creek,  and  for 
moving  and  rebuilding  a  bridge  across  Jones 
creek.  The  contract  price  for  both  was 
12,990.  By  a  subsequent  and  separate  oral 
agreement,  the  defendant  employed  plaintiff 
to  construct  some  concrete  pillars  for  the 
Jones  Creek  bridge,  and  agreed  to  pay  him 
$65  therefor.  During  the  progress  of  this 
work,  the  county  court  issued  to  plaintiff 
a  county  warrant  for  the  sum  of  $11,000 
as  part  payment  on  several  bridges  he  was 
building  for  the  county,  designating  the  bridg- 
es and  the  sum  to  be  applied  to  each,  and 
one  of  the  items  stated  therein,  and  among 
them,  is  the  following:  'Tuckahoe  Bridge, 
$1,100.'  Had  plaintiff  credited  that  sum 
upon  the  amount  due  him  on  the  Tuckahoe 
bridge,  there  would  have  been  a  balance 
due  him  of  $1,890;  but,  Instead  of  doing  that, 
he  applied  $65  of  it  In  payment  of  the  CMi- 
crete  pillars  built  for  the  Jones  Creek  bridge, 
which  left  $1,035  to  be  credited  on  the  Tuck- 
ahoe account  He  then  credited  the  latter 
account  with  said  sum,  which  left  a  balance 
of  $1,955  due  him  on  that  account  The 
defendant  raises  two  objections  to  the  action 
of  the  plaintiff  In  applying  the  $65  of  the 
$1,100  payment  In  satisfaction  of  the  $65 
item  due  him  for  building  the  pillars  for 
the  Jones  Creek  bridge:  First,  because  the 
warrant  upon  its  face  made  the  application 
of  the  payment  of  the  $1,100  on  the  Tucka- 
hoe Bridge,'  and  that,  it  having  done  so, 
the  plaintiff  had  no  power  or  authority  to 
change  that  application  of  payment  from 
the  Tuckahoe  bridge  account  and  apply  It 
in  payment  of  the  concrete  pillars  account; 
and,  second,  because  the  contract  for  build- 
ing the  concrete  pillars  was  not  in  writing, 
as  required  by  the  statute,  and  Is  for  that 
reason  void.  If  the  first  objection  Is  valid, 
the  second  is  immaterial  in  so  far  as  this 
suit  is  concerned,  for  the  reason  he  has  not 
sued  for  the  $65,  but  claims  It  has  been  paid. 

"As  to  the  first  objection -presented,  con- 
cede for  the  .sake  of  argument,  without  de- 
ciding it,  that  both  of  said  contracts  are  val- 
id— ^that  Is,  the  contract  for  constructing  the 
Tuckahoe  bridge  and  the  contract  for  build- 
ing the  concrete  pillars — yet  that  would  not 
have  authorized  the  plaintiff  to  make  the  ap- 
plication of  payment  as  he  attempted  to  do, 
crediting  $C5  of  the  $1,100  on  the  concrete  pil- 
lars account,  and  the  balance  on  the  Tucka- 
hoe bridge  account,  for  the  reason  that  the 
defendant  made  the  application  of  payment 
at  the  time  the  $1,100  was  paid  by  it  which 
Is  shown  by  the  warrant  before  mentioned. 
The  law  of  this  state  is  well  and  firmly  set- 
tled that  when  a  debtor  owes  two  accounts, 
and  lx>tb  are  due,  he  has  the  right  to  desig- 
nate the  one  upon  which  pnyiuonts  made  by 
him  shall  be  applied,  and,  if  he  make  the  ap- 


plication, then  the  creditor  has  no  power  to 
make  the  application,  or  to  change  the  appli- 
cation so  made  by  the  debtor ;  but  if  the  debtor 
fails  or  refuses  to  make  the  application  of 
payment  then  the  creditor  may  make  it ;  and. 
If  neither  of  them  makes  it  then  the  law^ 
will  make  It  for  them  according  to  the  equity 
and  Justice  of  the  case.  Oantner  v.  Kemper, 
68  Mo.  570;  Waterman  v.  Younger,  49  Mo. 
415;  McCune  v.  Belt  46  Mo.  174;  Beck  t. 
Haas,  111  Mo.  264,  20  S.  W.  19,  33  Am.  St 
Rep.  616.  It  follows  from  what  has  been 
said  that  the  trial  court  erred  in  permitting 
the  plaintiff  to  make  the  application  of  pay- 
ment after  the  county  bad  previously  done 
so.  There  are  no  other  objections  urged 
against  the  Judgment  rendered  in  favor  of 
the  plaintiff  on  the  second  connt  of  the  peti- 
tion. 

"S.  The  third  connt  of  the  petition  is  based 
upon  the  contract  to  construct  three  steel 
bridgres;  one  across  Turkey  creek,  on  range 
line,  sections  32  and  33,  one  at  Terry's  Ford, 
and  the  third  across  Center  creek  at  Reed'a 
Station.  The  contract  price  was  $9,650.  The 
county  court  has  paid  on  this  account  the 
sum  of  $5,400,  leaving  a  balance  of  $4,250 
claimed  by  plaintiff  to  be  due  him,  less  the 
sum  of  $600  paid  by  the  defendant  to  David 
Miller,  or  for  his  use  and  benefit  under  the 
following  drcumstances:  The  record  disclos- 
es the  fact  that  plaintiff  had  been  construct- 
ing bridges  In  Jasper  county  for  several  years 
prior  to  the  beginning  of  this  litigation,  and 
that  said  Miller  was  a  subcontractor  in  con- 
structing those  bridges,  including  the  three 
last  mentioned,  and  that  on  September  29, 
1903,  the  plaintiff  gave  to  said  Miller  the 
following  order  up<hi  the  county  court  of  said 
county,  to  wit:  'St  Joseph,  Mo.,  Sept  29, 
1903.  Hon.  County  Court  Jasper  County, 
Carthage,  Mo. — OentlemMi:  Please  pay  to 
David  Miller  the  sum  of  thirty-five  hundred 
dollars  for  building  all  bridges  for  which  I 
now  have  contracts  for  in  Jasper  county,  ex- 
cepting Jones  Creek  bridge,  payable  when 
work  Is  completed  and  accepted  by  T.  V. 
Greib,  connty  surveyor,  and  charge  same  to 
account  of  me  on  my  contracts.  Respectfully, 
J.  H.  Sparks.'  Indorsed  on  the  back  thereof 
is  the  following:  'For  value  received  I  as- 
sign the  within  order  to  the  Central  National 
Bank  of  Carthage,  Mo.  David  Miller.'  ■  The 
record  discloses  the  facts:  That  Miller  was 
a  subcontractor  under  plaintiff,  and  furnish- 
ed much  of  the  labor  and  materials  used  In 
the  construction  of  those  bridges;  that  he 
borrowed  money  from  the  Central  National 
Bank  of  Cartilage,  with  which  he  carried  out 
his  subcontracts,  and  turned  over  to  the  bank 
orders  issued  by  plaintiff  to  him  on  the  coun- 
ty court  of  Jasper  county  similar  to  the  one 
before  mentioned  In  payment  of  the  money  so 
borrowed  by  him.  At  the  time  plaintiff  is- 
sued the  order  before  set  out.  Miller  was  in- 
debted to  said  bank  in  a  sum  In  excess  of  $3,- 
50().  therein  mentioned.  At  the  time  Miller 
Indorsed  the  order  over  to  the  bank,  it  g.nve 
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him  $400  In  cash,  and  credited  his  account 
with  $3,100.  the  balance  thereof.  Some  time 
thereafter  the  county  court  of  said  county 
paid  to  the  bank  on  the  order  $000.  Plaintiff 
does  not  object  to  the  action  of  the  court  In 
90  paying  that  $600,  because  It  was  paid  be- 
fore be  cotmtermanded  the  order.  About  this 
Time  Miller  abandoned  his  contracts  with 
plalntur  to  build  the  bridges,  and  left  them  In 
an  unfinished  condition.  When  Miller  threw 
np  his  contracts  and  refused  to  complete  the 
bridges,  the  plaintiff  served  written  notice  on 
the  connty  court  not  to  pay  the  order  Issued 
by  him  to  Miller  for  $3,500,  dated  September 
2a  1908.  The  plaintiff  was  then  required 
under  his  contracts  with  the  county  court  to 
ccMnplete  the  bridges,  which  he  did  at  a  cost 
of  something  over  the  sum  of  $4,000.  After 
plaintiff  had  completed  the  bridges  according 
to  his  contracts,  he  demanded  of  the  county 
the  balajice  due  him  under  his  contracts, 
which  the  court  offered  to  pay,  lees  the  $2,- 
900,  balance  claimed  by  the  bank  on  the  or- 
der  Issued  by  plaintiff  to  Miller  on  the  county 
and  by  Miller  indorsed  to  the  bank.  The 
plaJntiff  objected  to  the  deduction  of  this 
$2,900,  because  it  was  not  payable  until  Miller 
completed  the  bridges,  and  they  were  accept- 
ed by  the  connty  surveyor.  The  bank  gave 
to  the  connty  an  Indemnifying  bond,  and,  in 
^ite  of  plaintiffs  protest,  the  county  paid 
said  $2,900  to  said  bank,  and  offered  to  pay 
plaintiff  the  balance,  which  he  refused  to  ac- 
cept 

"It  Is  thus  seen  that  the  only  controversy 
betweoi  the  plaintiff  and  defendant  on  the 
third  count  of  the  peUtlon  is  over  this  $2,900 
paid  ty  the  connty  court  to  the  Central  Na- 
tional Bank.  The  defendant's  position  re- 
garding that  matter  Is  this:  It  contends  that 
the  course  of  dealing  between  the  plaintiff 
and  said  MUler  created  some  kind  of  an 
agreement  or  understanding  between  plaintiff 
and  the  bank  by  which  It  was  to  furnish  the 
necessary  money  to  Miller  with  which  to  pur- 
chase material  and  employ  labor  used  In  the 
construction  of  the  bridges  by  blm  under  his 
subcontract,  and  that  plaintiff  was  to  Issue 
orders  to  Miller  on  the  connty  for  money  due 
or  to  become  due  blm  for  work  and  materials 
done  and  furnished  on  said  bridges,  which 
the  bank  was  to  receive  in  payment  of  the 
money  so  furnished  by  it  to  Miller.  While 
the  record  shows  that  was  the  course  of  deal- 
ing between  the  parties,  yet  the  record  is 
perfectly  silent  as  to  any  agreement  or  under- 
standing on  the  part  of  plaintiff  by  which  he 
bound  himself  to  pay  to  the  bank  or  to  any 
one  else  any  sum  of  money  except  as  stated 
In  the  orders  issued,  and  that  he  in  no  man- 
ner authorized  the  bank  or  any  one  else  to 
fornish  Miller  money  on  account  of  said  or- 
ders. The  mere  fact  that  the  bank  took  said 
orders  and  furnished  Miller  money  thereon, 
with  the  additional  fact  that  plaintiff  may 
btve  known  of  that  arrtingement  between 
Miner  and  the  bank,  did  In  no  manner  au- 
thorize tbe  county  to  pay  to  Miller  or  the 


bank  the  money  called  for  In  the  order,  ex- 
cept as  stated  in  the  order  Itself.  If  the 
connty  or  tbe  bank  saw  fit  to  pay  the  orders 
before  Miller  earned  the  money  called  for  by 
them  and  before  they  were  due  or  payable, 
as  expressed  upon  their  face,  then  that  was 
their  fault  and  misfortune,  which  should  not 
be  visited  upon  tbe  plaintiff,  who  was  no 
party  to  the  transactions,  and  out  of  which 
he  received  no  benefit  or  profit.  The  order 
was  merely  a  direction  to  the  county  court  to 
pay  the  sum  stated  therein  to  Miller  when 
the  bridges  were  completed  by  him  and  ac- 
cepted by  the  county  surveyor,  and  not  be- 
fore. The  meaning  of  the  order  is  plain  and 
unambiguous,  and,  if  the  bank  or  the  county 
court  saw  proper  to  advance  money  to  Mr. 
Miller  on  the  order  before  he  had  earned  it, 
that  Is  their  misfortune,  as  before  stated. 
The  fact  Is  undisputed  that  Miller  never  com- 
pleted tbe  bridges  mentioned  In  the  order, 
and  the  record  discloses  the  fact  that  plain- 
tiff was  required  to  expend  $4,100  in  order 
to  complete  them  after  Miller  threw  up  his 
contracts,  and  to  now  make  blm  pay  the 
$2,900  in  addition  would  be  not  only  against 
the  letter  and  spirit  of  the  order,  but  It  would 
be  grossly  unjust  and  inequitable.  We  are 
therefore  of  the  opinion  that  the  action  of 
the  court  In  holding  the  county  liable  to  him 
for  that  sum  was  proper. 

"4.  The  defendant  sets  up  in  its  answer 
divers  counterclaims  and  set-offs,  aggregating 
about  $15,000,  for.  money  paid  by  the  county 
to  plaintiff  for  bridges  constructed  by  him  in 
years  gone  by,  under  various  contracts^  which 
defendant  alleges  were  illegally  let  to  plain- 
tiff. It  Is  not  alleged  that  the  bridges  were 
not  constructed  according  to  the  terms  of  the 
contract,  or  that  they  were  not  worth  the 
sums  of  money  paid  therefor;  nor  Is  It  alleged 
that  the  county  refused  to  receive  the  bridg- 
es. While,  upon  the  other  hand,  the  evidence 
shows  that  the  contracts  for  constructing 
these  bridges  had  been  fully  performed  on 
both  sides  long  prior  to  the  Institution  of 
this  suit  The  record  also  discloses  the  fact 
that  the  contracts  for  their  construction  were 
fair  and  reasonable,  that  the  bridges  were 
substantially  built  and  were  reasonably 
worth  the  money  paid  by  the  county  for  them, 
that  they  were  accepted  by  the  county,  and 
that  they  have  been  retained  and  constantly 
used  by  the  public  ever  since,  with  no  offer 
to  return  them  to  the  plaintiff.  Under  those 
circumstances,  conceding  for  argument's  sake 
the  contracts  were  Illegal  in  their  Inception, 
yet  It  would  be  unjust  and  Inequitable  to  per- 
mit the  county  to  retain  the  bridges  and  at 
the  same  time  recover  back  the  money  paid 
therefor.  That  principle  of  equity  should 
apply  here  which  requires  persons  who  seek 
equity  to  do  equity  before  their  prayer  will 
be  heard.  This  is  no  novel  question  to  the 
Jurisprudence  of  this  country.  The  law  is 
that  where  there  has  been  a  complete  per- 
formance of  the  contract  on  both  sides,  and  It 
Is  fair  and  reasonable  in  fact,  there  can  be 
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no  recovery  of  the  consideration  by  the  mu- 
nicipal corporation  where  it  retains  and  en- 
joys the  benefits  of  the  contract,  and  where 
It  cannot  or  will  not  restore  the  property  ac- 
quired by  the  contract,  even  though  the  con- 
tract be  one  which  the  law  denounces  as  llle- 
gnl  and  which  could  not  be  enforced  on  that 
account.  Prick  v.  Town  of  Brinicley,  61  Ark. 
397,  .S3  S.  W.  527;  20  Am.  &  Eag.  Ency.  Law 
(2d  Ed.)  p.  1180;  Rirerside  County  v.  Yaw- 
man  &  Erbe  Mfg.  Co.,  3  Cal.  App.  891,  86 
Pac.  900;  Long  v.  Boone  County,  36  Iowa,  60; 
Inhabitants  of  Schell  City  t.  Rumsey  Mfg. 
Co..  39  Mo.  App.  264. 

"In  Prick  V.  Town  of  Brinkley,  supra,  a 
member  of  the  city  council  (prohibited  by  law 
from  making  contracts  with  the  city)  sold  the 
city  a  lot  of  tiling  and  received  payment 
therefor.  Subsequently  an  action  was  brought 
to  recover  the  purchase  price  without  return- 
ing the  tiling.  The  court  say:  'We  think  it 
(the  town)  cannot  In  good  conscience  be  al- 
lowed to  receive  the  value  back,  while  at  the 
same  time  it  is  enjoying  the  benefits  of  its 
purchase;  at  all  events,  when  it  does  not  even 
oflFer  to  restore  that  which  It  claims  could 
not  have  been  its  property,  and,  consequently, 
is  not  now  its  own.  This  Is  not  the  assertion 
of  any  right  which  the  appellant  has,  nor  any 
obligation  resting  upon  the  appellee  under 
the  contract  of  purchase;  but  It  is  a  rule  of 
Justice  and  right  growing  out  of  an  implied 
contract  and  obligation  of  every  one,  whether 
a  natural  or  artificial  person,  to  restore  to 
another  that  which  belongs  to  him  and  that 
is  in  the  possession  of  the  former  or  in  his 
power  to  restore,  and  when  the  power  to  re- 
store does  not  exist,  and  when  a  restoration 
in  the  nature  of  things  became  impracticable, 
then  to  be  precluded  from  recovering  back  the 
fair  price  paid.  In  such  cases  as  this  the 
sole  duty  of  the  courts  seems  to  be  to  see 
that  the  public  corporation  suffers  no  mate- 
rial loss  or  injustice,  but  further  than  this 
they  could  but  inflict  burdens  upon  others 
more  or  less  disastrous  where  no  resulting 
good  can  follow — a  thing  courts  of  Justice 
ought  not  to  indulge  In.' 

"In  Riverside  County  v.  Tawman  &  Erbe 
Mfg.  Co.,  supra,  the  court  say:  'It  affirma- 
tively appears  from  the  complaint  that  the 
board  of  supervisors  has  purchased  and  paid 
for  and  retained  the  use  of  certain  personal 
property,  and  the  court  is  asked  to  compel 
restitution  with  penalty  in  favor  of  such  pur- 
chasers. The  Legislature  never  contemplated 
conferring  such  power  upon  a  public  corpo- 
ration when  It  enacted  section  8  of  the 
county  government  act.  The  right  there 
sought  to  be  conferred  was  to  recover  money 
paid  without  authority  at  law.  To  say  thnt 
one  who  receives  property  under  a  contract 
that  the  owner  retains  and  uses  it  is  not  au- 
thorized by  law  to  pay  for  It  would  be  to  say 
that  a  public  corporation  may  take  and  use 
property  for  public  purposes  without  compen- 
sating the  owner,  provided  they  can  once  get 
possession  of  it  und'^r  the  guise  of  a  contract ; 


and  to  say  that  they  may  recover  the  par- 
chase  price  actually  paid,  without  tendering 
back  that  which  they  have  received,  would 
be.  to  say  that  our  Legislature  intended  to 
discourage  common  honesty  as  applied  to 
public  corporations,  and  that  the  courts  were 
to  be  made  the  "handmaidens  of  iniquity."  * 

"In  Long  V.  Boone  County,  36  Iowa,  60, 
quoted  with  ai^roval  in  King  v.  Mahaska 
County,  76  Iowa,  336,  39  N.  W.  639,  it  waa 
held:  'When  the  legally  constituted  agent  of 
the  county  contracts  for  work  In  respect  to 
which  he  has  no  power  unless  authorized  by 
a  special  vote  of  the  people,  and  executes  a 
warrant  for  the  amount  thereof  to  the  treas- 
urer of  the  county,  which  Is  voluntarily  paid 
by  the  latter  officer,  the  county  cannot  re- 
cover back  the  amount  so  voluntarily  paid.' 
While  some  of  the  expressions  in  the  case 
of  King  V.  Mahaska  County,  75  Iowa,  329, 
39  N.  W.  686,  seems  at  first  blush  to  support 
defendant's  contention,  when  critically  con- 
sidered It  will  be  seen  that  it  distinguishes 
that  case  from  the  case  of  Long  v.  Boone 
County,  36  Iowa,  60,  by  using  the  following 
language,  on  page  336  of  75  Iowa,  and  page 
639  of  39  N.  W. :  'When  all  the  pleadings 
are  considered,  the  defendant  was  not  in  the 
attitude  of  seeking  to  recover  back  money 
paid  to  the  plaintiff  on  their  Illegal  contracts.' 

"The  Supreme  Court  of  the  United  States 
and  courts  of  last  resort  of  many  of  the 
states  go  much  further  In  the  adjustment  of 
the  rights  of  parties  growing  out  of  Illegal 
contracts  than  this  court  has.  In  other 
words,  they  grant  not  only  the  relief  this 
court  grants,  but  they  go  much  further,  and 
relieve  where  this  court  will  not  do  so.  as 
will  appear  from  the  following  cases:  The 
Supreme  Court  of  the  United  States,  In  the 
case  of  Chapman  v.  County  of  Douglass,  107 
U.  S.  357,  2  Sup.  Ct.  70,  27  L.  Ed.  378,  in  dis- 
cussing this  question,  used  this  language: 
This  doctrine  was  fully  recognized  by  the 
Supreme  Court  of  Nebraska  as  the  law  of 
that  state  In  the  case  of  Clark  v.  Saline 
County,  9  Neb.  616,  4  N.  W.  246,  in  which  it 
adopts  from  the  decision  of  the  Supreme 
Court  of  California  the  following  language: 
"The  city  Is  not  exempted  from  the  common 
obligation  to  do  Justice  which  binds  Individ- 
uals. Such  obligations  rest  upon  all  persons, 
whether  natural  or  artificial.  If  the  city 
obtain  the  money  of  anottmr  by  mistake,  or 
without  authority  of  law.  It  is  her  duty  to 
refund  It,  from  this  general  obligation.  If 
she  obtains  other  property  which  does  not 
belong  to  her,  it  Is  her  du^  to  restore  It,  or. 
If  used,  to  render  an  equivalent  therefor  from 
the  like  obligation.  Argenti  v.  San  Francisco, 
16  Cal.  282.  The  legal  liability  springs  from 
the  moral  duty  to  make  restitution."*  The 
same  rule  Is  announced  In  the  following  cas- 
es: Louisiana  v.  Wood,  102  U.  S.  294,  26  L. 
Ed.  153 ;  Marsh  v.  Fulton  Co.,  10  Wall.  (U.  S.), 
loc.  dt.  684,  19  L.  Ed.  1040;  Hitchcock  v. 
Galveston,  96  U.  S..  loc.  cit.  351,  24  L.  Ed. 
658 ;  McBrlan  v.  Grand  Rupids.  56  Mich.  95, 
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2  N.  W.  206 ;  1  Beach  on  Pnb.  Ck)rp.  {  227. 
These  cases  are   but  samples  of  the  over- 
wbelmlDg  authorities  which  bold  that,  Where 
I  moral  duty  exists  to  make  satisfaction,  a 
legal  liability  springs  therefrom,  and  as  said 
\if  the  Supreme  Gonrt  of  the  United  States 
in  the  csise  of  Hitchcock  t.  Galveston,  supra : 
There  may  be  a  difference  between  the  case 
n(  an  engagement  made  by  a  corporation  to 
*}  aD  act  expressly  prohibited  by  its  char- 
ts, or  some  other  law,  and  a  case  of  where 
ic^slatire  power  to  do  the  act  has  not  been 
nanted.     Such  a  distinction-  is  asserted  in 
jooie  decisions.    But  the  present  is  not  a 
fise  in  which  the  issue  of  the  bonds  was  pro- 
hibited by  any  statute.     At  most,  the  issue 
wts  ananthorlzed.    At  most,  there  was  a  de- 
fect of  power.    The  promise  to  give  bonds  to 
the  plaintiffs  in  payment  of  what  they  under- 
took to  do  was  therefore,  at  farthest,  only 
ultra  Tires,  and,  in  sxkAi  a  case,  tlioui^  spe- 
cific performance  of  an  engagement  to  do  a 
thing  transgressive  of   its  corporate  power 
may  not  be  enforced,  the  corporation  can  be 
held  liable  on  its  contract    Having  received 
benefits  at  the  expense  of  the  other  contract- 
ing party,  it  cannot  object  that  it  was  not 
empowered  to  perform  what  It  promised  in 
retam,  in  the  mode  in  which  it  promised  to 
perform.     This  was  directly  ruled  in  State 
Btord  of  Agriculture  v.  Citizens'  Street  Rail- 
way Co..  47  Ind.  407,  17  Am.  Rep.  702.    There 
it  ?ras  held  that :     "Although  there  may  be 
1  dtfect  of  power  in  a  corporation  to  make 
a  contract,  yet  If  a  contract  made  by  it  is 
not  in  violation  of  its  charter,  or  of  any  stat- 
ute pndiibiting  It,  and  the  corporation  lias 
hy  its  promise  Induced  a  party  relying  on 
the  promise  and  in  execution  of  the  contract 
to  expend  money  and  perform  his  i>art  there- 
of, the  corporation  Is  liable  on  the  contract." 
See.  also,  substantially   to  the  same  effect, 
AUegheny  City  v.  McClurkan,  14  Pa.  81,  and, 
more  or  less  In  point,  Maher  v.  Chicago,  38 
m  266;  Oneida  Bank  v.  Ontario  Bank,  21 
N.  T.  490;  Argentl  v.  City  of  San  Francisco, 
16  Cal.  2S6;   Silver  Lake  Bank  ▼.  North,  4 
Johns.  Ch.  (N.  Y.)  370.'     The  same  is  true 
of  the  case  at  bar.    Jasper  county  was  not 
prohibited  by  statute  from  building  bridges; 
t<nt,  npon  the  other  hand,  the  statute  express- 
ly grants  to  the  county  that  power.    Conced- 
ing the  contracts  for  building  the  bridges 
were  illegal,  yet  the  execution  of  those  con- 
tracts were,  at  most,  a  defective  exercise  of 
Uw  power  granted,  and,  when  the  bridges 
•  were  constmcted  in  pursuance  thereof  and 
Meepted  by  the  county,  then  she  was,  to  say 
the  least,  morally  bound,  in  the  absence  of 
fraud,  to  pay  for  them,  if  not  legally  bound 
to  do  so,  which  she  Is  not  tmder  the  decisions 
of  this  oonrt.    Walcott  v.  Lawrence  County, 
26  Mo.  272;  Anderson  v.  Ripley  Co.,  181  Mo. 
«,  80  8.  W.  263;  Woolfolk  v.  Randolph  Co., 
®  Mo.  501 ;  Cmtchfleld  v.  Warrensburg,  80 
Mo.  App.  466. 

"Hie  condnslons  reached  In  these  cases  are 
(titrect  and  rest  upon  sound  reason.    They 


were  suits  based  upon  contracts  not  in  writ- 
ing, eta,  which  were  prohibited  by  statute, 
and  the  court  in  those  cases  simply  enforced 
the  statute  as  It  fotmd  it,  and,  to  have  done 
otherwise  would  have  given  force  and  effect 
to  contracts  which  were  prohibited  by  statute 
from  being  made.  Roeder  v.  Robertson,  202 
Mo.,  loc.  cit.  537,  100  S.  W.  1086.  But  that 
Is  not  the  question  involved  In  this  case. 
Here  the  plaintiff  Is  not  asking  this  court  to 
enforce  these  alleged  illegal  contracts.  They 
were  years  ago  fully  performed  on  both  sides, 
and  the  defendant  is  now  here  by  way  of 
counterclaim,  in  the  nature  of  a  cross-bill, 
seeking  to  recover  back  the  money  she  paid 
for  those  bridges  without  an  offer  to  return 
them  to  the  plaintiff.  This  she  cannot  do 
without  she  first  returns,  or  offers  to  re- 
turn, them  to  him,  and  the  reason  therefor 
is  this :  If  the  contracts  were  void,  then  the 
title  to  the  bridges  never  passed  thereby  from 
plaintiff  to  the  defendant  and  became  her 
property;  but  they  remained  his  property 
the  same  as  though  the  contracts  bad  never 
been  entered  into.  That  being  true,  then 
when  the  county  acquired  the  possession  of 
the  bridges  under  those  void,  yet  colorable, 
contracts,  she  was  morally  bound  to  pay  for 
them,  as  she  did;  and  conceding,  as  before 
stated,  without  deciding  it,  that,  after  ac- 
cepting the  bridges  and  paying  for  them,  she 
had  the  right  to  repudiate  the  contracts  and 
sue  for  the  reicovery  of  the  money  paid  by 
her  for  them,  she  would  be  morally  bound, 
and  from  that  springs  the  legal  liability  to 
return  the  bridges  to  plaintiff  before  she 
would  be  permitted  to  recover  back  the  con- 
tract price  so  paid.  This  same  principle  un- 
derlies the  case  of  Roeder  v.  Robertson,  202 
Mo.  522,  536,  100  S.  W.  1089,  in  which  this 
language  is  used:  'The  act  is  prohibitive  In 
its  operation.  It  seeks  to  prevent  foreign  cor- 
porations from  doing  business  In  this  state 
until  they  have  compiled  with  the  provisions 
of  the  act  by  filing  a  copy  of  their  charter  or 
articles  of  Incorporation  with  the  Secretary 
of  State  and  by  appointing  an  agent  in  this 
state  to  represent  them.  If  such  corpora- 
tions, in  violation  of  the  act,  do  business  in 
this  state,  all  sudi  transactions  are,  by  the 
courts,  declared  null  and  void,  and  all  con- 
tracts made  by  them  with  citizens  of  this 
state  for  the  sale  of  goods,  wares,  and  mer- 
chandise are  nullities,  and  the  title  to  the 
property  sought  to  be  transferred  thereby 
does  not  pass  to  and  vest  in  the  vendee,  but 
remains  in  the  vendor  the  same  as  If  the  pre- 
tended contract  had  not  been  executed. 
•  •  •  For  under  the  facts  of  this  case  a 
citizen  of  this  state  would  not  be  permitted 
to  recover  the  possession  of  the  property  sold 
to  the  respondent,  nor  Its  value.  In  case 
of  Its  conversion,  without  first  refunding  or 
paying  back  to  the  respondents  the  considera- 
tion paid  by  them  under  the  void  contract, 
and  received  by  A.  W.  Stevens  &  Son.  He 
would  be  estopped  from  claiming  the  prop- 
erty  until  the  purchase  price  had  been  re- 
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turned.'  Simpson  t.  Stoddard  Co.,  173  Mo. 
421,  73  S.  W.  700. 

"And  there  Is  another  reason  equally  valid 
why  the  defendant  should  not  be  permitted 
to  recover  upon  her  counterclaims,  which  Is 
well  expressed  by  Judge  Fox  in  the  case  of 
Simpson  V.  Stoddard  Co.,  173  Mo.,  loc.  cit 
466,  73  S.  W.  710,  in  the  following  language : 
•The  principle  is  that,  where  a  county  court 
is  charged  by  law  with  the  performance  of 
certain  duties  In  reference  to  a  particular 
subject-matter,  and  that  court  undertakes,  in 
good  fiiith,  to  ^cecute  Its  powers,  but  falls  to 
observe  certain  requirements  of  the  law,  so 
that  its  acts  in  that  regard  are  Irregular, 
snch  acts,  if  acquiesced  In,  will  become  bind- 
ing vpoQ  the  counties  as  completely  as  If  they 
had  been  regular  in  the  first  instance.' 

"We  are  therefore  of  the  opinion  that  the 
ruling  of  the  trial  court  In  disallowing  all  of 
the  odunterclaims  was  proper. 

"Because  of  the  error  of  the  trial  court 
pointed  out  In  the  second  paragraph  of  this 
(pinion,  regarding  the  application  of  pay- 
ments, the  Judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  disallow 
plaintiff's  claim  of  $65  for  the  concrete  pil- 
lars constructed  for  the  Jones  Creek  bridge, 
without  prejudice,  and  to  affirm  the  Judgment 
In  all  other  particulars." 

Thomas  &  Hackney,  for  aroeilant  Mc- 
Reynolds  &  Halliburton,  for  respondent 

PESB  CURIAM.  The  foregoing  causes  hav- 
ing been  reconsidered  and  argued  in  the  court 
In  banc,  the  opinion  of  WOODSON,  J.,  In  Di- 
vision No.  1,  reversing  the  Judgment  and  re- 
manding the  cause,  is  adopted  as  opinion  of 
the  court  in  bana 

GANTT,  a  J.,  and  BURGESS  and  VAL- 
LIANT,  JJ.,  concur.  FOX,  J.,  expresses  no 
opinion.    LAMM  and  GRAVES,  JJ.,  dissent. 


COOK  V.  NEWBY  et  al. 

(Sapreme  Court   of  Missouri,   Division  No.   1. 

Jnly  3,  190a) 

1.  StTPULATIONS— BWFOBCKMENT. 

A  court  of  equity  properly  refuses  to  spe- 
cifically enforce  a  stipulation  for  judgment,  the 
answer  and  proofs  admitting  and  snowing  It 
does  not  contain  all  the  compromise  agreement, 
but  omits  important  features  thereof,  tlie  com- 
promise Kcheme.  clearly  pointing  to  a  consulta- 
tion of  the  attorneys  for  both  parties,  and  tlie 
drafting  of  a  stipulation  that  would  meet  with 
the  approval  of  counsel,  and  effect  a  just  and 
final  settlement  of  a  family  trouble,  and  there 
tieing  evidence  that  the  stipulation  was  drawn 
by  defendants'  counsel  and  forwarded  to  defend- 
ants, and  that  plaintiff  was  illiterate  and  need- 
ed the  advice  of  counsel,  and  did  not  fully  under- 
stand its  effect,  and  was  unduly  hurried  in  its 
execution  by  defendants,  in  the  absence  of  plain- 
tiff's counsel,  though  requested  to  wait  a  day 
or  so  for  its  examination  and  approval  by  such 
counsel. 

2.  OANCELLAnOR      OF      INSTRUUBNTS    —    DE- 
FENSES. 

It  will  not  avail  defendants  In  a  suit  to 
cancel  a  deed  from  plaintiff  to  them  that  plain- 


tiff obtained  title  with  the  separate  means  of  bis 
wife,  and  that  she  joins  in  upholding  the  con- 
veyance to  defendants ;.  plaintiff  having  liought 
the  land  prior  to  enactment  of  the  married  wo- 
men's enabling  acts,  the  money  having  been  re- 
duced to  his  possession,  with  her  approval  and 
acquiescence,  the  title  having  l>een  taken  in  bim 
with  her  knowledge,  and  remained  therein  with 
her  consent,  defendants  having  been  willing 
to  take  his  title  by  a  deed  conveying  it,  and 
conveying  merely  an  inchoate  dower  interest 
by  his  wife,  and  there  being  nothing  to  show 
such  deed  was  made  because  the  wife  was  the 
beneficial  owner  of  the  land,  but  it  having  been 
negotiated  for,  and  made,  on'  the  theory  that 
the  land  belonged  to  plaintiff. 

3.  Husband  and  Wife  —  Aoenct  of  Wife 
FOB  Husband. 

A  letter  written  by  plaintiff's  wife,  bat  with 
his  knowledge  and  at  his  request,  to  defendants, 
promising  to  give  defendants  a  farm,  title  to 
which  was  in  plaintiff,  if  defendants  would  come 
and  live  with  plaintiff  and  his  wife,  is  admissible 
against  plaintiff. 

4.  Deeds— Delivebt. 

To  induce,  as  it  did,  action  on  the  part  of 
defendants  and  place  beyond  doubt  their  having 
his  farm  on  bis  death,  plaintiff  executed  a  deed 
thereof,  and  at  the  same  time  signed  a  memor- 
andum, directing  A.  to  hold  the  deed  during 
plaintiCfa  life  and  at  his  death  to  cause  it  to  be 
recorded,  and  reciting  that  he  relinquished  all 
right  and  title  to  the  farm,  excepting  possession 
and  use  during  his  lifetime,  and  placed  the  deed 
and  memorandum  in  the  possession  of  A.  Held, 
that  there  was  a  delivery,  vesting  title  in  de- 
fendants, subject  to  the  life  estate  of  plaintiff, 
qualified  hy  the  arrangement,  entered  into  as  the 
consideration  of  the  deed,  that  defendants  should 
come  and  live  with  plaintiff  on  the  farm. 
6.  Saue— Recobdino  Deed. 

Plaintiff  not  being  Injured  by  the  recording 
of  a  deed,  which  vesting  in  defendants  the  title, 
subject  to  plaintiffs  life  estate,  may  not  com- 

Elain  of  the  recording,  though  it  was  without 
Is  consent,  and  In  breach  of  a  trust  not   to 
record  it  till  his  death. 

Appeal  from  Circuit  Court,  Gentry  County ; 
W.  C.  Ellison,  Judge. 

Suit  by  Mancll  O.  Cook  against  Laura  A. 
Newby  and  others.  Decree  for  plaintiff.  De- 
fendants  appeal.  Reversed  and  remanded, 
with  directions. 

Piatt  Hubbell  and  Geo.  Hubbell,  for  appel- 
lants. E.  C.  Lockwood,  W.  F.  Dalbey,  and 
C.  H.  S.  Goodman,  for  respondent 

LAMM,  J.  By  his  bill  In  equity,  and  a 
count  at  law  in  ejectment  plaintiff  sued  the 
Newbys  to  set  aside  an  unconditional  war- 
ranty deed  to  120  acres  of  land  In  Gentry 
county,  Mo.,  and  the  record  of  It  and  to  re- 
coyer  possession  of  the  land.  Such  steps 
were  taken  that  Harriett,  wife  of  plaintiff, 
became  a  party  defendant  A  decree  on  the 
equity  side  going  in  favor  of  plaintiff  and  a  « 
Judgment  of  ouster  with  one  cent  damages  go- 
ing on  the  count  in  ejectment  all  the  defend- 
ants appeaL  The  equity  count.  In  substance, 
sets  forth  that  plaintiff  Is  the  owner  of  the 
land ;  that  on  July  20,  1903,  he  and  his  wife, 
Harriett  signed  and  acknowledged  a  warran- 
ty deed  conveying  the  land  to  the  Newbys,  as 
husband  and  wife ;  that  the  deed  was  not  de- 
livered, but  was  left  with  a  depositary  to  be 
held  until  demanded  by  plaintiff;  that  with- 
out plalntiCTs  consent  or  knowledge,  the  New- 
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lus  fraadiilaitly  obtained  possession  of  It, 
aDd  caused  It  to  be  recorded  for  -the  purpose 
of  defrauding  plalntUT  out  of  tbe  land ;  that 
tfae  deed  pniportB  to  be  for  a  consideration 
of  the  love  g7«Lntors  bore  the  grantees  and 
<100,  but  that  said  $100  and  no  other  con- 
sideration was  paid  plaintiff  for  the  land; 
that  the  deed  and  tbe  record  thereof  are  void 
acd  constitute  a  cloud  upon  plaintiff's  title ; 
viierefore  a  decree  la  prayed  adjudging  plaln- 
tUT tbe  legal  and  equitable  owner  of  the  real 
estate,  that  the  deed  and  its  record  be  cancel- 
ed, and  for  all  proper  relief.  The  court  in 
ejectment  Is  conventional.  The  Newbys  filed 
an  amended  answer  subdivided  Into  counts, 
Tii. :  Tbe  first  count  was  a  general  denial  of 
each  and  every  allegation,  saving  those  ex- 
pressly admitted.  The  second  count  states 
tbe  deed  was  executed  by  plaintiff  and  his 
wife  In  tbe  form  of  a  general  warranty  and 
ooDveyed  to  the  Newbys  tbe  real  estate  de- 
icribed ;  that  it  was  for  a  good  and  valuable 
consideration  acknowledged  by  grantors,  and 
was  duly  put  of  record ;  that,  by  virtue  of  It, 
grantees  are  tbe  owners  of  the  land  In  fee 
limple  absolute;  that  the  plaintiff  claims 
aome  title  or  right  In  and  to  said  real  estate, 
wherefore  affirmative  relief  Is  asked  under 
eecaon  650,  Rev.  St  1809,  to  wit,  that  the 
coart  ascertain  and  determine  tbe  title  and 
ri^ht  of  the  parties,  respectively,  and  adjudge 
and  decree  title  and  for  any  other  proper  re- 
lief. By  tbe  third  count  the  Newbys  say: 
The  deed  was  In  the  nature  of  a  family  set- 
tlement, giving  to  Laura  A.  Newby  the  por- 
tion she  was  to  receive  in-  the  estate  of 
plaintiff  and  his  wife,  Harriett  That  the  de- 
fendant Laura  A.  Is  the  child  of  Mandl  O. 
and  Harriett  Cook,  and  Intermarried  with 
ber  codefendant  John  H.  That  theretofore 
Mancil  G.  and  Harriett  had  conveyed  to  their 
otber  children  certain  real  estate  by  way  of 
family  settlement  By  way  of  matter  of  in- 
ducement leading  up  to  tbe  conveyance,  It  is 
next  Bll^:ed:  That  Mancil  O.  and  Harriett 
after  the  marriage  of  Laura  A.  contracted 
with  her  and  her  husband  that  the  Cooks  and 
Newbys  were,  to  live  on  tbe  home  farm,  and 
dlTlde  the  profits  in  consideration  of  the 
Newbys  assisting  in  maintaining  a  home  for 
MancU  G.  and  Harriett.  That  they  entered 
into  tbe  performance  of  said  agreement,  and 
tl)e  Newbys  made  valuable  improvements  on 
tbe  farm,  but  the  plaintiff,  Mancil  G.,  violated 
tbe  contract  and  rented  the  farm  to  others 
and  tbe  Newbys  then  moved  to  a  farm  near 
Cameron,  Mo.  That  afterwards  Mancil  G. 
tad  Harriett  induced  them  to  return  under 
in  agreement  to  convey  the  farm  to  them, 
Imt,  on  their  compliance,  neglected  to  make 
tbe  deed  pursuant  to  the  agreement  That 
tliereapon  in  March,  1903,  the  Newbys  moved 
from  the  farm  and  .rented  another  adjacent 
That  in  July,  1903,  the  Cooks  made  a  proposi- 
tion that  if  tbe  Newbys  would  return  to  tbe 
IXHne  farm.  It  should  be  deeded  to  them. 
That,  having  in  mind  tbe  failure  to  perform 
tbe  former  agreements,  they  declined  the  of-  | 
112  S.W.-18 


fer,  unless  the  conveyance  was  made  as  a  con- 
dition precedent  to  their  return.  That  there- 
upon Mancil  G.  and  Harriett  promised  and 
agreed  to  make  such  conveyance  as  such  con- 
dition precedent,  and.  In  pursuance  thereof, 
all  the  parties  met  on  July  20,  1903,  and  the 
deed  was  made.  That,  when  made,  it  was 
delivered  and  placed  In  the  possession  of  one 
Axtell  to  be  held  by  blm  (under  an  agree- 
ment of  the  grantors  and  grantees)  until  the 
death  of  Mancil  G.  and  Harriett  when  it  was 
to  be  delivered  by  him  to  the  Newbys  and 
recorded.  That  Mancil  G.  and  Harriett  then 
and  there  relinquished  all  claim  or-  right  to 
said  deed  or  the  land,  except  the  right  of 
Joint  possession  of  said  land  with  the  New- 
bys. Tliat  the  consideration  of  said  deed  was 
that  the  Newbys  should  keep  certain  live  stock 
for  Mancil  G.  (describing  it),  and  that  tbe 
Newbys  should  remain  on  the  farm,  and  as- 
sist Mancil  G.  and  Harriett  In  maintaining  It 
as  a  home,  and  that  a  further  consideration 
was  the  settlement  on  Laura  A.  of  her  share 
in  the  estate  of  Mancil  and  Harriett  That 
thereafter,  in  consideration  of  the  delivery 
of  said  deed,  the  Newbys  returned  to  the 
farm  and  performed  valuable  services  and 
made  valuable  improvements.  That  thereafter 
said  Aztell  contemplated  removing  to  Okla- 
homa. That  in  this  emergency  it  was  agreed 
by  the  parties  in  interest  that  the  deed 
should  be  taken  from  Axtell's  possession  and 
placed  In  tbe  possession  temporarily  of  one 
Slmms,  and  this  was  done.  That  afterwards 
in  July,  1904,  by  the  new  agreement  of  all 
of  the  parties  in'  interest,  the  deed  was  tak- 
en out  of  the  hands  of  Slmms,  delivered  to 
the  Newbys,  and  recorded.  That  the  execu- 
tion of  the  deed  and  its  record  were  the  re- 
sult of  mature  deliberation  on  the  part  of  all 
tbe  parties  Interested.  That  tbe  Newbys  per- 
formed all  their  obligations  under  the  con- 
tract and  conveyance.  Wherefore,  they  re- 
newed their  prayer  to  have  the  court  deter- 
mine the  title  and  rights  of  the  parties  and 
establish  title  by  Its  decree,  etc.  In  the 
fourth  count  of  their  answer  the  third  count 
is  referred  to  and  adopted.  It  next  alleges: 
That  in  August  1904,  plaintiff  Instituted  a 
suit  of  like  character  to  the  present  one, 
which  be  dismissed  In  September  of  that  year 
voluntarily ;  that  in  October  of  that  year  he 
instituted  the  present  suit  That  in  Novem- 
ber following  he  came  to  defendants,  and 
wanted  the  suit  settled  and  stopped  so  it 
could  never  be  started  again,  and  offered  to 
sign  a  contract  to  that  effect  If  the  Newbys 
would  agree  to  pay  blm  $100  per  year  in  lieu 
of  feeding  and  caring  for  certain  live  stock 
as  contemplated  In  the  first  agreement  Tbat 
said  proposition  was  accepted,  and  a  compro- 
mise evidenced  by  a  written  agreement  in  the 
form  of  a  stipulation  for  a  decree  In  this  suit 
was  signed  and  executed  and  filed  in  court, 
whereby  In  addition  to  the  considerations  set 
forth  in  the  stipulation,  the  Newbys  agreed  to 
pay  plaintiff  $100  per  year  in  cash  in  lieu 
oC  feeding  and  caring  for  said  live  stock. 
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The  stipulation  Is  set  forth  In  the  answer, 
and  defendants  tender  full  compliance  with 
Its  terms,  and  pray  the  court  to  enter  a  Judg- 
ment and  decree  In  conformity  therewith. 
By  the  fifth  count  In  the  answer  the  New- 
bys  refer  to  and  adopt  the  averments  of  the 
third  and  fourth  counts,  and  further  allege 
that  the  land  wag  bought  by  the  separate 
money  and  means  of  Harriett  Cook ;  that  she 
Is  a  necessary  party  to  a  determination  of 
the  cause,  and  they  &ak  that  an  order  be 
made  requiring  her  to  be  made  a  party  de- 
fendant. Having  been  made  a  party,  Har- 
riett Cook  adopted  the  answer  of  her  code- 
fendants,  and  prayed  the  court  to  ascertain 
and  determine  the  title  of  all  parties  and  to 
establish  the  same.  The  r^ly  was  a  general 
denial.  It  next  alleges  that  plaintiff  Is  very 
Illiterate;  that  at  the  time  of  the  stipula- 
tion pleaded  In  the  answer  he  was  in  trouble 
and  distress  over  the  litigation  and  the  bad 
feeling  in  his  family;  that  these  conditions 
so  affected  him  that  he  was  not  able  to  com- 
prehend the  nature  of  the  stipulation,  nor  its 
effect,  and  that  he  was  fraudulently  induced 
by  defendants  to  believe  and  did  believe  that 
it  in  nowise  affected  bis  rights  to  the  real 
estate ;  that,  under  this  belief,  he  signed  the 
same  without  any  consideration  passing, 
wherefore  he  prayed  that  it  be  held  for 
naught,  and  renewed  his  prayer  for  the  re- 
lief prayed  in  his  petition.  Facts  pertaining 
to  any  material  questions  determined  will  ap- 
pear in  the  body  of  the  opinion. 

1.  Defendants  complain  that  a  stipulation 
for  Judgment  was  not  specifically  enforced 
nisi  by  a  decree.  But  the  complaint  is  not 
sound.  One  trouble  with  the  stipulation  is 
the  answer  admits,  and  the  proofs  sliow,  that 
it  did  not  contain  all  the  compromise  agree- 
ment. It  left  out  the  important  feature  that 
tlie  Newbys  were  to  pay  $100  per  year  to 
plaintiff  in  lieu  of  a  certain  stock  arrange- 
ment in  the  original  agreement  Another 
trouble  is  that,  although  defendants  admit 
plaintiff  was  entitled  to  a  Joint  occupation 
and  use  of  the  land  during  his  life,  yet  the 
stipulation  Is  without  safeguard  in  that  re- 
gard. To  the  contrary,  it  provides  for  an 
out-and-out  decree  "vesting  the  fee-simple  ti- 
tle and  all  right,  title,  and  interest  In  and  to 
said  land  into  the  defendants  Laura  A.  New- 
by  and  John  H.  Newby";  and,  further,  that 
the  court  shall  "enter  its  Judgment  and  de- 
cree that  neither  Mancil  G.  Cook  or  Harriett 
Cook  have  any  right,  title,  and  interest  in 
and  to  said  land."  Another  trouble  is  that 
the  compromise  scheme  clearly  pointed  to  a 
consultation  of  attorneys  on  both  sides  and 
the  drafting  of  such  stipulation  as  would 
meet  the  approval  of  counsel  and  effect  a 
Just  and  final  settlement  of  a  famUy  Imbrog- 
lio. There  is  testimony  upon  which  the  court 
could  well  find  that  the  stipulation  was 
drawn  by  defendants'  counsel  and  forwarded 
by  mail  to  the  Newbys;  that  the  plaintiff 
was  illiterate  and  needed  the  advice  of  his 
counsel;  that  he  did  not  understand  its  force 


and  drastic  effect;  and  that  defendants  (t)«- 
cause  of  some  prior  action  taken  in  the  ab- 
sence of  their  counsel)  unduly  hurried  its 
execution  in  the  absence  of  plaintiff's  coun- 
sel, though  requested  to  await  a  day  or  so 
for  Its  examination  and  approval  by  tbeui. 
Hie  cause  was  In  equity,  the  stipulation  was 
executory  in  Its  nature;  and,  on  the  record 
here,  we  cannot  say  the  chancellor  ruled  In- 
equitably in  refusing  to  enter  a  decree  In 
strict  accordance  with  it.  The  testimony  does 
not  warrant  a  finding  that  defendants  per- 
petrated a  fraud  on  plaintiff,  or  misled  tiim 
as  to  the  legal  effect  of  the  paper,  as  al- 
leged in  the  reply,  but  the  record  discloses 
such  incidents  of  surprise,  accident,  and  mis- 
take connected  with  Its  execution  as  appeal 
strongly  to  the  conscience  of  a  chancellor  in 
dealing  with  the  property  rights  of  an  old 
man,  somewhat  illiterate  as  the  plaintiff  is 
shown  to  be.  The  decree,  when  entered,  be- 
came the  chancellor's  decree — ^not  that  of 
the  litigants.  It  is  the  voice  of  the  chancel- 
lor's conscience — a  conscience  that  Is  not  plas- 
tic mortar  to  be  molded  this  way  and  that  liy 
the  hand  of  a  litigant,  however  skillful  a  pot- 
ter he  be.  If  on  the  whole  case  defendants 
were  entitled  to  relief,  that  is  one  thing: 
but  that  this  stipulation  shoulid  coerce  a  de- 
cree whether  or  no  is  a  different  matter.  We 
find  no  fault  with  the  refusal  to  iq>eclflcally 
perform  the  stipulation  as  such.  The  point  is 
ruled  against  defendantSL 

2.  Defendants'  learned  counsel  somewhat 
rely  for  reversal  on  the  fact  that  the  land  in 
questl<Hi  was  .  purchased  by  the  separate 
means  of  Harriett  Cook.  They  tendered  evi- 
dence tending  to  show  that  fact.  It  was  ex 
eluded,  but  the  offer  is  here  for  our  consid- 
eration. In  a  nutshell,  the  argument  runs 
somewhat  In  this  wise,  viz.:  The  "moral  and 
meritorious"  consideration  for  the  family  set- 
tlement and  conveyance  flowed  from  Har- 
riett, and  not  from  Mancil.  Now,  Harriett 
has  Joined  hands  with  defendants  in  uphold- 
ing the  deed  and  the  record  of  it,  therefore 
her  wishes  should  be  subserved.  But  this 
view  Is  more  sentimental  than  controlling, 
because  the  land  was  bought  prior  to  the 
enactment  of  the  married  women's  enabling 
acts.  Conceding  It  was  bought  with  money 
coming  to  the  wife  by  inheritance,  yet  ou 
this  record  such  money  was  reduced  to  the 
possession  of  the  husband  with  the  approval 
and  acquiescence  of  the  wife.  The  title  was 
taken  in  the  husband  with  her  knowledge,  and 
remained  there  with  her  consent.  Moreover, 
the  Newbys  were  willing  enough  to  take  his 
title  through  a  deed  conveying  it  and  con- 
veying merely  an  inchoate  dower  interest  by 
Harriett.  There  is  no  fact  in  the  case  tend- 
ing to  sltow  that  such  deed  was  made  be- 
cause Harriett  was  th^  beneficial  owner  of 
the  land.  To  the  contrary,  it  was  negotiated 
for  and  made  on  the  theory  that  the  land  l>e- 
longed  to  Mancil.  In  this  condition  of  tlilng» 
to  bark  back  to  the  origin  of  the  estate,  and 
discuss  the  elements  entering  into  that,  tends 
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osIt  to  confuae  the  real  Issues.  When  asked 
b7  plaintiff  to  return'  his  title,  the  Newbys 
mar  not  claim  to  take  under  the  deed  and  at 
tke  same  time  mend  their  hold  on  the  land 
br  denying  plalntUTs  original  title.  The  two 
theories  are  Inconsistent  We  conclude  that 
ttie  injected  theory  has  no  office  beyond  that 
ftf  coloring  matter.  The  Newbys  must  stand 
or  fall  on  the  theory  upon  which  they  dealt 
with  plaintiff,  to  wit,  the  theory  that  the 
lud  belonged  to  him  and  was  conveyed  to 
them  by  a  delivered  deed.  If  they  want  to 
inTofee  or  stand  on  an  equitable  title  In  Har- 
riett let  them  first  put  Maudl  In  statu  quo 
ute.  The  point  Is  ruled  against  defendants, 
a  Complaint  Is  made  that  the  learned 
chancellor  used  language  nisi  indicating  In- 
eqnltable  haste  In  the  hearing  and  dlspoal- 
dott  of  the  caase.  It  is  suggested  the  decree 
is  the  product  of  such  haste;  but  such  mat- 
ter Is  wholly  afield.  The  chancellor  made  re- 
marks Indicating  he  wanted  the  hearing  to 
nwTe  on — ^that  Ws  Judicial  spirit  ("the  stom- 
ach of  his  sense")  was  a  trifle  disgruntled 
over  tedious  examinations  of  witnosses,  the 
Ing^ng  in  of  extraneous  issues — but  It  must 
be  remembered  there  was  no  Jury  present  to 
take  color  from  his  words,  and,  after  all,  his 
remarks  at  root  were  con  amore.  And.  flnal- 
l.T,  we  are  not  concerned  with  questions  re- 
lating to  either  his  patience  or  Impatience. 
The  vital  question  here  Is:  Does  his  decree, 
in  the  light  of  the  facts,  do  equity?  That  is 
the  touchstone  on  appeal. 

4.  The  main  question  relates  to  the  de- 
llToy  of  the  deed,  and  that  question  seeks 
facta  Mancil  and  Harriett  Ck>ok  bad  six 
children  and  a  modest  estate.  Old  age  com- 
inf;  on,  they  started  three  of  their  sons  with 
advancements  In  land.  Two  of  their  children 
died  In  Infancy.  Laura  A.  was  the  only  one 
at  borne,  and  to  her  no  advancement  had 
Iseoi  made.  The  testimony  conclusively 
tbowa  that,  when  she  married  Newby,  her 
parents  desired  the  young  people  to  remain 
"0  the  tiome  place  and  take  charge  of  it,  and 
lielp  care  for  them.  It  shows  conclusively, 
(ortbermore,  that  It  was  their  settled  Inten- 
^00  that  Lanra  should  have  the  home  place 
M  her  share  when  they  died.  True,  it  was 
«f  greater  value  than  the  advancements  sev- 
enlly  made  to  the  sons,  but  not  so  much  so 
u  to  challenge  comment  In  the  light  of  the 
arrangement  made.  Verbal  arrangements 
Mmewhat  looking  to  the  end  In  view  were 
Mde,  but  not  reduced  to  writing,  and  were 
taoken.  Finally  the  young  couple  went  to 
tbemaelves  a  distance  away  on  a  dairy  farm 
near  Cameron,  and  were  brought  back  by 
plaintiff  and  his  wife  imder  a  promise  to 
amey  the  land  to  them.  This  promise  was 
■Bade  In  a  letter  wrlttoi  by  the  mother,  and 
offered  in  evidence,  bat  excluded.  Defeud- 
antB  pot  in  testimony  showing  it  was  written 
at  the  request  of  plaintiff  and  with  his 
taxtwledge.  He  who  does  a  thing  by  another 
*>«  It  himself.  We  think  It  should  have 
iHcn  admitted  as  the  promise  of  both  parents 


and  as  a  fact  throwing  light  on  the  final  ar- 
rangement Its  terms  are  before  us  for  what 
they  are  worth.  That  letter,  under  date  of 
June  26,  1901,  runs  as  follows :  "Dear  Chil- 
dren: I  will  write  you  again  this  evening. 
We  are  only  tolerable  well.  It  is  so  dry  and 
hot,  nobody  feels  well.  It  has  not  rained  yet 
to  do  any  good.  I  don't  know  whether  we 
will  raise  anything,  or  not.  It  is  looking 
doubtful.  Laura,  Mance  and  me  want  you  to 
come  home,  and  we  will  give  you  the  place. 
It  Is  more  than  the  boys  got,  but  we  expect 
to  live  with  yon.  The  boys  never  had  any 
care  of  us,  and  we  don't  know  what  trouble 
we  may  be.  If  yon  will  do  this,  write  and  let 
us  know  as  soon  as  you  can.  We  are  anxious 
to  know  By-by  for  this  time."  Having  re- 
turned to  the  farm  and  performed  labor  and 
undertaken  betterments  In  pursuance  of  that 
promise,  presently  plaintiff  refused  to  enter 
Into  writings  to  effectuate  the  promise,  and 
In  consequence  the  Newbys  again  moved 
away,  and  took  another  farm.  The  upshot 
of  It  all  was  that  there  fell  a  time  when  the 
broken  threads  of  the  old  negotiations  were 
taken  up  anew  by  plaintiff  with  the  purpose 
of  getting  the  Newbys  to  return  and  take 
charge  of  the  farm,  live  with  him  and  bis 
wife,  and  maintain  the  home.  An  offer  was 
made  to  make  a  will  leaving  the  real  estate 
to  Laura  A.  Newby  and  her  bodily  heirs.. 
As  no  children  were  bom  of  the  marriage, 
she  thought  such  an  arrangement  unjust  to 
her  husband,  and  declined  it  The  Newbys 
let  It  be  known.  In  effect,  that,  unless  ar- 
rangements could  be  put  into  writing,  they 
would  not  return,  but  would  make  their  own 
way  in  the  world.  Such  being  the  condition 
of  things.  It  was  finally  agreed  that  a  deed 
be  made  as  a  condition  precedent  to  the 
return  of  the  Newbys.  With  this  end  In 
view,  all  the  parties  met  by  arrangement  and 
an  ordinary  warranty  deed  was  drawn  by 
one  Axtell,  and  signed  and  acknowledged 
by  Mancil  O.  and  Harriett,  conveying  the 
120  acres  of  land  constituting  the  home  place 
of  the  Cooks  (and  all  the  land  they  bad)  to 
Laura  A.  and  John  H.  Newby.  It  was  left 
with  the  scrivener,  who  as  a  notary  took  the 
acknowledgment  with  the  following  memo- 
randum signed  by  the  grantors:  "McFall, 
Mo.,  July  20,  1903.  We  hereby  authorize  O. 
A.  Axtell  to  hold  a  deed  this  day  made  by  us 
of  our  home  farm  to  Laura  A.  Newby  &  her 
husband  during  our  lifetime  and  at  our  death 
to  cause  said  deed  to  be  recorded  and  to 
then  deliver  It  to  them  and  we  relinquish 
all  right  and  title  to  said  farm  excepting 
possession  and  use  during  our  lifetime.  Man- 
cil G.  Cook.  Harriett  Cook."  There  was 
present  In  Axtell's  office  at  the  time  (besides 
Axtell,  the  Newbys,  and  Cooks)  several  wit- 
nesses. We  need  not  give  the  testimony  In 
detail.  The  clear  weight  of  It  Is  to  the  ef- 
fect Indicated  In  the  written  memorandum,  to 
wit,  that  the  title  passed,  and  that  the 
grantors  gave  up  all  right  thereafter  to  recall 
the  deed — that  the  matter  was  fixed  perma- 
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nently.  Mr.  Axtell's  testimony  is  somewhat 
to  the  contrary,  but,  when  we  consider  the 
very  object  of  making  the  deed  as  an  in- 
ducement tor  the  retnm  of  the  young  people 
to  take  charge  of  the  farm,  keeping  in  view 
prior  abortive  attempts  and  broken  promises 
to  execute  writings,  and,  when  we  consider 
the  testimony  of  the  grantors  and  grantees, 
and  that  of  the  other  witnesses  present,  and 
when  we  give  due  weight  to  the  Bigned  memo- 
randum, we  are  forced  to  the  foregoing  con- 
clusion. Subsequently,  and  before  the  New- 
bys  moved  on  the  land,  Axtell  was  about  to 
change  his  domicile,  to  Oklahoma.  All  par- 
ties desired  the  deed  should  not  be  taken 
away.  Accordingly  It  was  settled  by  family 
arrangement  that  It  should  be  moved  to  a 
bank  and  deposited  with  a  banker,  Mr. 
Simms;  and,  in  pursuance  of  that  arrange- 
ment, it  was  taken  from  Axtell  by  John  New- 
by  and  Harriett  Cook  with  the  consent  of 
plaintiff  and  deposited  with  Mr.  Simma.  The 
testimony  shows  that  afterwards  the  Newbys, 
in  pursuance  of  the  family  settlement,  moved 
to  the  farm,  and  commenced  and  continued 
performance  of  the  contract 

The  cause  was  not  tried  below  on  the 
theory  the  consideration  for  the  deed  had 
failed,  in  that  the  Newbys  had  not  complied 
with  their  agreement  which  was,  in  sub- 
stance, to  retnm  to  the  farm,  take  charge 
of  it,  make  a  home  for  Mancil  and  Harriett, 
keep  certain  stock  for  MancU,  and  share 
and  divide  the  profits  of  farming  operations. 
To  the  contrary,  the  court  inquired  of  plain- 
tiff's learned  counsel  as  follows:  "On  what 
do  you  found  your  complaint  to  have  the 
deed  set  aside?"  To  this  Mr.  Dalbey,  of 
counsel  for  plaintiff,  replied:  "Simply  that 
It  was  obtained  without  his  consent  and 
placed  of  record — ^fraudulently  obtained." 
Again,  when  a  line  of  inquiry  was  being 
pursued  relating  to  the  treatment  given  by 
the  Newbys  to  the  plaintiff,  an  objection  was 
raised  that  it  was  not  within  the  Issues  on 
the  pleadings,  and  the  following  occurred: 
"By  Judge  Goodman,  coimsel  for  plaintiff: 
We  haven't  made  it  an  issue,  and  we  don't 
expect  to.  The  Issue  here  is  the  clandestine 
getting  that  deed  and  putting  it  on  record." 
At  a  certain  time  in  the  summer  of  1904 
this  deed  was  brought  home  by  Harriett 
Cook  and  Mrs.  Newby,  remained  in  the  bouse 
for  awhile,  and  was  then  put  on  record. 
There  was  testimony  upon  which  the  chancel- 
lor could  find  either  way  on  the  issue  as  to 
whether  its  removal  from  the  custody  of 
Slmms  and  subsequent  record  were  with 
the  knowledge  and  consent  of  plaintiff.  Har- 
riett and  the  Newbys  testified  it  was  brought 
home  as  the  result  of  an  agreement  with 
plaintiff,  and  was  recorded  at  his  suggestion. 
They  say  that  plaintiff  suggested  the  deed 
might  as  well  be  recorded  as  to  lie  in  the  pos- 
session .of  Simms — that  the  place  for  a  deed 
was  on  record.  Harriett  testified  that  she 
and  her  husband  saw  the  deed  after  It  was 
brought  home.     Plaintiff  does  not  agree  to 


this.  He  denies  seeing  the  deed  In  the  hovtn 
denies  that  he  conseifted  it  should  be  take 
from  the  custody  of  Simms  or  put  on  recor< 
In  corroboration  of  his  theory,  it  is  show 
that  he  went  to  the  bank  to  get  the  dee 
himself  from  Simms  some  time  later.  A 
tending  to  Impeach  the  testimony  of  the  Nev^ 
bys  by  showing  tliat  their  motive  In  gettin 
the  deed  was  to  keep  plaintiff  from  gettin 
it,  plaintiff  put  upon  the  stand  two  witness 
es  named  Mason,  husband  and  wife.  Mi 
Mason  was  on  the  stand,  and  for  two  page 
of  printed  questions  and  answers  he  showe 
such  lack  of  memory  and  Information  thn 
the  court,  at  the  end  of  it,  directed  plaintlfT 
counsel  to  "call  another  witness."  Ther* 
upon,  under  such  spur  and  as  a  last  ai 
tempt  to  get  an  atom  of  testimony,  couns< 
pltunply  asked:  "Q.  We  have  another  que: 
tlon  I  would  like  to  ask.  To  refresh  you 
memory,  did  they  [the  Newbys]  not  tell  yo 
that  they  went  to  the  McFall  bank  to  ge 
that  deed  to  keep  the  plaintiff,  Mr.  Cool 
from  getting  it?"  This  question  was  object 
ed  to  as  leading  and  suggestive,  and  becatis 
the  witness  had  already  testified  he  didn' 
know.  The  court  allowed  the  question,  an 
his  answer  was  this:  "Well,  sir,  I  have  . 
recollection  of  them  telling  me  those  word 
— something  to  that  effect — something  nea 
like  that  •  •  •  Yes,  sir;  but  what  1 
was  why  I  don't  remember."  Mrs.  Maso: 
testified  that  in  harvest  time,  1904,  the  New 
.bys  showed  her  the  deed.  She  couldn't  sa; 
what  they  said.  She  didn't  know  how  th 
subject  came  up.  Witness  said,  in  substanct 
that  she  would  like  to  see  if  the  deed  wa 
like  their  deeds.  She  looked  it  over  wit: 
the  remark  that  it  was  like  theirs  and  gav 
it  back  to  Mrs.  Newby.  Then  the  follow  in 
occurred:  "Did  they  state  where  they  g« 
that  deed?  A.  No,  sir;  I  don't  know  tba 
they  did.  Q.  Did  they  make  any  statemen 
of  bow  or  why  they  came  in  possession  o 
it?  A.  They  were  afraid  Mr.  Cook  woul 
go  and  get  it  Q.  Where  did  they  get  1 
from  did  they  say?  A.  Out  of  the  bank. 
On  cross-examination  she  said  she  could  no 
remember  all  the  conversation;  that  som 
of  it  might  have  slipped  her  mind;  tba 
she  didn't  pay  any  particular  attention  t 
what  was  said.  There  was  evidence  tha 
the  Newbys  were  paying  the  taxes  on  th 
land.  It  was  assessed  to  plaintiff  In  th 
year  1903.  Plaintiff's  assessment  list  fo 
1904  showed  that  he  made  an  afiJdavlt  t 
the  effect  that  he  was  not  the  owner  o 
any  real  estate.  On  this  record  can  th. 
decree  canceling  the  deed  stand?  We  thiol 
not  The  broad  Justice  of  the  case  on  th 
facts  present  leads  to  that  conclusion.  Th 
making  of  the  deed  was  not  of  sudden  whic 
or  a  passing  emotion  of  parental  love.  Th 
deed  was  not  laid  away,  as  on  a  shelf,  a. 
a  mere  scroll  to  take  time  to  consider.  I 
was  a  business  arrangement  understanding!; 
entered  into  as  the  result  of  business  nepc 
tlation   and  supported   by  a  consideration 


Digitized  by 


Google 


Ma) 


COOK  V.  NBWBY. 


277 


B:ilsa  r.  Halsa,  8  Mo.  303.  The  avowed  ob- 
Jfot  of  it  was  to  pnt  the  matter  beyond  the 
raprice  of  plaintiff — a  caprice  which  gran- 
tees bad  theretofore  snffered  from.  While 
Maocil  could  read  and  write  poorly,  yet 
tlKTe  is  no  proof  here  he  was  non  Bul  Juris. 
Tbere  is  no  allegation  In  the  bill  that  this 
de«d  was  void  because  of  inrposttlon  on  a 
p^ntor  of  weak  mind. 

\  deed  speaks  wily  by  delivery,  and  what 
eonstltutes  delivery  is  frequently  a  close  ques- 
tioD.    It  is  a  question  of  intent — ^a  mixed  ques- 
tion of  law  and  fact    The  intent  of  the  par- 
ties may  be  got  at  by  what  happened  before 
»nd  at  the  time,  and,  it  has  been  said,  it  may 
t*  that  what  happens  afterwards  is  of  value. 
When  a  deed,  signed  and  acknowledged,  is 
placed  in  the  custody  of  a  third  person  to 
bold  for  the  benefit  of  the  grantee,  as  here, 
with  the  Intent  of  parting  with  dominion  over 
It.  tliat  makes  a  good  delivery  In  the  eye  of 
tbe  law  if  the  grantee  accepts  the  deed.    The 
facts  of  this  case  irresistibly  tend  to  the  con- 
rlnslon  that  what  Mancil  O.  and  Harriett 
Cook  did  was  done  to  create  the  reliance  on 
the  part  of  the  grantees  that  the  conveyance 
raj!  irrevocable,  and  In  this  case  that  reliance 
was  created  and  acted  upon.    In  commenting 
on  a  case  (Williams  v.  Latham,  113  Mo.,  loc 
cIL  17,  20  S.  W.  101)  Brace,  J.,  said:    "But 
conceding  that  it  was  the  intention  of  Mrs. 
Smith  that  the  deeds  were  not  to  be  delivered 
by  Mrs.  Thompson  or  recorded  until  after  her 
totb,  and  that  Mrs.  Thompson  was  cogni- 
ant  of  that  intention,  yet  the  delivery  was 
Kood.    It  was  absolute.    The  contingency  up- 
on wliicb  the  second  delivery  was  to  take 
place  was  certain  to  happen.    All  the  power 
and  domlnioa  of  tbe  grantor  over  the  instil- 
ment  was  relinquished  without  reservation  to 
Mrs.  Thompson.    The  Intention  to  pass  title 
as  a  present  transfer  Is  evident  upon  the  face 
of  the  whole  transaction  and  placed  beyond 
donbt  by  the  grantor's  reservation  of  the  pos- 
session and  rents  for  her  life  put  in  the  deeds 
alter  they  were  drawn,  on  her  own  sugges- 
tion.  Such  being  the  case,  from  the  moment 
the  deed  was  delivered  to  Mrs.  Thompson, 
•be  became  a  trustee,  holding  the  instrument 
for  the  benefit  of  the  grantee,  and,  when  she 
iischarged  the  trust  by  afterwards  delivering 
the  deed  to  the  defendant  (although  after  the 
*«t:i  of  Mrs.  Smith),  yet  such  second  deliv- 
ery bath  relation  to  tbe  time  of  the  first,  and 
Is  good  delivery   in   tbe   lifetime   of   Mrs. 
Smith.   The  ruling  of  the  circuit  court  so 
boldlng  Is  sustained  by  tbe  rulings  of  this 
»nrt  in  the  following  cases  and  authorities 
tlted:    Rothenbarger    v.    Rothenbarger,    111 
Mo.  1, 19  S.  W.  932;  Allen  v.  De  Groodt,  105 
Mo.  442,  16  8.  W.  404,  1049;    Sneathen  v. 
Sneathen,  104  Mo.  201,  16  S.  W.  497,  24  Am. 
8t  Eep.  328;    Crowder  v.  Searcy,  108  Mo. 
8^.  15  S.  W.  346;    Standiford  v.  Standiford, 
9'  Mo.  231,  10  S.  W.  836,  3  L.  R.  A.  299; 
Botke  V.  Adams,  80  Mo.  504,  60  Am.  Rep.  510 : 
Bney  r.  Hoey,  65  Mo.  689."    In  Foreman  v. 
Archer,  130  Iowa,  loc.  cit  55,  106  N.  W.  374, 


Weaver,  J.,  speaking  to  tbe  point,  said:  "A 
deed  placed  by  the  grantor  in  the  hands  of 
a  third  person  with  unconditional  instructions 
to  deliver  to  the  grantee  upon  the  death  of 
tbe  grantor,  and  wltbont  any  reservation  in 
tbe  grantor  of  tbe  right  to  revoke  or  recall 
the  instrument  during  his  lifetime,  operates 
to  vest  the  grantee  with  a  present  interest  in 
the  land,  which  the  grantor  cannot  thereafter 
recall  or  destroy  by  tbe  simple  expedient  of 
retaking  possession  of  tbe  deed."  The  learn- 
ed Judge  cites  a  line  of  Iowa  cases  to  sustain 
tbe  proposition  advanced,  as  well  as  cases 
from  other  Jurisdictions,  viz. :  Foster  v.  Mans- 
field, 3  Mete.  (Mass.)  412,  87  Am.  Dec.  154; 
Bury  V.  Young,  98  Cal.  448,  33  Pac.  338,  85 
Am.  St.  Rep.  186;  Prutsman  v.  Baker,  30 
Wis.  644,  11  Am.  Rep.  592;  Hathaway  v. 
Payne,  34  N.  T.  106;  Concord  Bank  v.  Bellls, 
10  Gush.  (Mass.)  278;  Wheelwright  v.  Wheel- 
wright, 2  Mass.  454,  3  Am.  Dec.  66 ;  Thatcher 
V.  Andrews,  37  Mich.  264;  Wall  v.  Wall,  80 
Miss.  91,  84  Am.  Dec.  147.  Ck>ntlnuing,  he 
says:  "Such  a  deed,  delivered  to  a  third 
person  to  be  turned  over  to  the  grantee  after 
the  grantor's  death,  is  usually  held  to  operate 
as  an  ordinary  conveyance  of  the  fee,  sub- 
ject to  a  life  estate  reserved  in  the  grantor" 
—citing  White  V.  Watts,  118  Iowa,  549,  92 
N.  W.  660;  Prutsman  v.  Baker,  supra;  Bury 
V.  Young,  supra,  which  cases  sustain  the  prop- 
osition. In  Prutsman  v.  Baker,  supra,  Dixon, 
C.  J.,  said  of  a  like  hypothesis:  "As  to  tbe 
grantor,  the  delivery  Is  absolute  and  final, 
and  so  is  his  conveyance  of  the  land,  the  title 
to  which  imsses  at  once  to  the  grantee,  quali- 
fied only  by  the  right  of  the  grantor  to  use 
and  occupy  or  take  and  receive  the  rents  and 
profits  during  liis  life,  or  until  tbe  event 
shall  have  happened  upon  which  second  de- 
livery is  to  be  made.  The  grantor  in  such 
case  converts  his  estate  into  a  life  tenancy, 
and  makes  himself  tbe  tenant  of  the  grantee. 
These  concisions  result  unavoidably  from 
tbe  certainty  of  the  event  upon  which  tbe 
second  delivery  is  made  to  depend,  and  from 
the  Impossibility,  under  the  circumstances, 
that  the  grantor  will  ever  be  able  to  recall  or 
repossess  himself  of  tbe  deed.  He  delivers 
the  writing,  therefore,  as  his  deed,  always  so 
to  remain  and  never  to  return  to  him,  and  it 
becomes  presently  operative  and  the  title 
vests  Immediately  in  the  grantee." 

5.  Assuming,  then,  for  the  purposes  of  the 
case  as  held  in  the  last  paragraph  that  the 
deed  was  not  In  escrow,  but  was  (without 
power  of  recall)  placed  with  Axtell  for  the 
benefit  of  the  grantees  to  be  recorded  on  the 
death  of  the  grantors,  the  contemporaneously 
signed  memorandum  but  makes  clear  that  a 
life  tenancy  was  created  in  the  grantors, 
which  the  law  itself  would  predicate  of  that 
condition  of  things.  This  memorandum  was 
part  and  parcel  of  the  transaction.  It  should, 
therefore,  be  read  Into  the  deed.  The  arrange- 
ment entered  into,  shown  by  the  record,  u|Jon 
which  the  parties  put  their  own  construction 
at  the  time,  qualifies  tbe  life  possession  of 
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grantors  by  adding  thereto  tbe  right  ot  Joint 
occupancy  on  the  part  of  grantees.  We  do 
not  consider  the  record  of  the  deed,  whether 
made  with  plaintiff's  consent  or  not,  a  mate- 
rial element  In  the  equities  of  the  case.  If 
the  title  passed  from  plaintiCT  (as  we  have 
held),  he  would  suffer  no  injury  from  a  mere 
record  which  may  have  been  a  breach  of 
trust,  but  in  no  wise  affected  the  title  (Wal- 
lace T.  Harris,  32  Mich.  3S0).  That  fraud  to 
be  actionable  must  result  in  Injury  Is  axio- 
matic. 

6.  We  now  come  to  a  phase  of  the  case, 
eyed  at  first  a  little  askance  and  then  criti- 
cally. Whatever  value  It  has  is  In  showing 
how  one  taper  lights  another  in  briefs,  as  In 
the  world  at  large.  It  shows,  too,  bow  diffl> 
cult  In  a  close  matter  it  is  to  determine  the 
proximate  cause  of  things — or  the  probable 
result  of  a  given  cause.  Possibly  Its  force  Is 
somewhat  spent  in  disclosing  what  hidden  pit- 
falls lurk  in  tbe  primrose  paths  diverging 
from  the  beaten  way  in  brief-making  for  ap- 
pellate courts.  As  wayfarers  in  the  main- 
traveled  highway  of  tbe  law,  we  shall  set  It 
down  to  point  its  own  moral,  thus:  Appel-. 
lants'  scholarly  counsel  close  a  good  brief  in 
chief  with  a  short  and  modest  flight  of  fancy 
— a  borrowed  apostrophe  to  Justice — by  poet- 
ical license,  dressed  in  singular  phrase,  viz.: 

"For  Justice 
All  place  a  temple,  and  all  season  summer." 

(Lord  Lytton.) 

Now,  prima  facie,  is  this  aught  but  an  In- 
nocent and  mild  invocation  to  serenity  of  Ju- 
dicial temper?  Is  It  more  than  a  wholesome 
effort  to  key  up  the  mind  of  the  court  to  a 
notch  of  high  thinking?  Inquiring  students 
In  the  law  recall  tbe  nnezpected  and  anxious 
result  produced  by  throwing  the  squib  in  the 
celebrated  Squib  Case.  But  mark  the  novel 
result  here.  The  very  innocency  of  the  apos- 
trophe's face  was  taken  as  a  mask  hiding  evil 
contrivances.  So  It  was  that  the  very  bland- 
ness  of  the  countenance  of  Mr.  Harte's  "Hea- 
then Chinee"  (in  the  case  of  William  Nye)  hid 
like  evil.  Apparently  nettled  by  Its  use, 
learned  counsel  for  respondent  condemn  ap- 
pellants' brief  by  and  large.  Bethinking  them- 
selves of  the  time  wben  lago  tripped  good 
Michael  Cassio  Into  mischief  by  a  night's  rev- 
el, they  designate  tbe  brief  In  Casslo's  de- 
scription of  tbe  events  of  that  woeful  night 
as,  viz.:  "A  mass  of  things,  •  •  •  but 
nothing  wherefore."  Not  only  so,  but  counsel 
fall  upon  the  (to  us)  unknown  author  of  the 
apostrophe  with  heated  epithet  They  bela- 
bor him  roundly,  though  dead.  They  say  he 
was  the  "great  agnostic  and  prince  of  pla- 
giarists." They  say  the  first  part  of  the  apos- 
trophe was  "cribbed  from  a  heathen  poet" 
without  giving  due  credit.  They  say  Its  con- 
cluding phrase  Is  of  such  "occult  meaning 
that  no  one  so  far  as  our  knowledge  extends 
has  had  the  hardihood  to  asseverate  that  It 
Is  within  his  ken."  They  conclude  a  trench- 
ant and  sprightly  .printed  argument  with  a 
beautiful  poetical  apostrophe  to  the  Bible, 


most  becoming  and  tenderly  reverential,  and 
then  (by  way  of  sharp  contrast)  darkly  hint 
that  appellants'  apostroplie  comes  from  a 
sinister  source,  to  wit,  Paine,  Volney,  or 
Voltaire,  winding  up  by  laying  down  certain 
sacred  ethical  precepts,  which,  they  insist, 
announce  tbe  right  doctrine  to  apply  to  tbe 
facts  of  the  record.  Thus  sorely  pricked,  ap- 
pellants' counsel  (drawing  from  the  well  of 
the  drama)  retort  In  their  reply  brief  in  tbe 
words  of  Baasanio's  comment  on  the  caskets 
(made  to  himself.  See  Merchant  of  Venice, 
Act  III,  so.  2),  viz.: 

"In  law,  what  plea  so  tainted  and  corrupt, 
But,  being  seasoned  with  a  gracious  Toice, 
Obscures  the  show  of  evil?     In  religion. 
What  damned  error  but  some  sober  brow 
Will  bless  it,  and  approve  it  with  a  text. 
Hiding  the  grossness  with  fair  ornament." 

So  much,  for  the  matter.  We  take  leave 
of  It  with  this  observation:  Whatever  the 
issue  raised,  it  is  not  one  of  fact  or  law. 
We  refuse  to  meddle  with  it  on  this  appeal, 
and  hence  leave  It  to  a  forum,  If  any,  bavins 
Jurisdiction  to  try  It  out. 

7.  Defendants  by  their  answer  having  ask- 
ed tbe  court  to  ascertain  and  determine  tbe 
title  of  the  respective  parties,  and  sufficient 
facts  for  tbe  determination  of  such  titles  be- 
ing in  the  record,  the  cause  Is  reversed  and 
remanded  with  directions  to  the  chancellor 
nisi  to  enter  a  decree  determining  the  title  of 
Mancil  G.  and  Harriett  Cook  to  be  a  life  ten- 
ancy with  the  right  to  Joint  possession  of  the 
land  with  Laura  A.  and  John  H.  Newby,  and 
that  tbe  fee  (subject  to  the  life  estate)  Is  in 
the  said  John  H.  and  Laura  A.  Newby  as  bus- 
band  and  wife.  The  chancellor  must  further 
decree  that  nothing  in  his  decree  shall  pre.i- 
ndlce  any  right  of  Mancil  G.  or  Harriett  Cook 
or  either  of  them  to  sue  to  set  aside  or  mod- 
ify the  conveyance  on  equitable  terms  If  here- 
after the  consideration  for  the  deed  should  fail 
through  subsequent  wrongful  or  negligent  acts 
of  the  Newbys  In  complying  with  their  con- 
tract. We  do  not  hold  such  right  can  exist. 
That  question  is  not  here.  We  say  the  right 
must  be  preserved  if  it  does  spring  Into  ex- 
istence. AU  concur,  except  VALLIANT,  P.  J., 
absent 


WHITE  V.  METROPOLITAN  ST.  RT.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  29,  1908.) 

1.  Cakbiers  —  Street  Railboaos  —  EIjection 

OF  PASSENQEB  —  MaLICX  —  QUESTIOBS  FOR 
JUBY. 

Evidence  held  sufficient  to  warrant  the  sub- 
mission to  the  jury  of  the  question  whether  de- 
fendant street  railroad's  conductor,  in  ejectins 
plaintiff,  a  passenger,  from  a  car,  was  insulting; 
and  abusive  in  bis  language  and  demeanor  and 
acted  with  malice. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  9,  Carriers,  }  1492.] 

2.  Same— PLKAniNG— SooPi   of   Cokflairt — 
Evidence. 

Where  tbe  CMnplaint  alleged  that  defendant 
street  railroad  company's  condnctor  wrongfully 
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Tffasei  to  accept  a  transfer  tendered  by  plain- 
tiC  a  panenger,  accused  the  latter  of.  attempt- 
ag  to  defrand  the  company,  and  maliciously 
«j)«'ted  plaintiff  from  the  car,  and  that  after 
rliiotiff  paid  his  fare  and  reboarded  the  car  the 
i.jodactor  thereafter  continued  the  charge  in  the 
pRsence  of  passengers  that  plaintiff  had  at- 
tempted to  defraud  defendant,  the  scope  of  the 
aest  of  action  was  broad  enough  to  include  in- 
nlu  offered  during  the  entire  period  of  trans- 
portation, and  hence  evidence  as  to  what  the 
nodactor  said  after  plaintiff  returned  to  the 
ar  was  admissible. 

3.  Etidenci— Opiwion  Evidence.   ■ 

In  an  action  against  a  street  railroad  for 
tbr  wron^ul  ejection  of  a  passenger  from  a  car, 
srxmpanied  hj  insulting  and  abusive  language 
OQ  the  part  of  the  conductor,  it  was  proper  for 
a  vitness  to  state  that  the  conductor  spoke 
sa««ringly  or  angrily,  and  that  bis  countenance 
bon  a  threatening  or  contemptuous  aspect. 
(E4  Note. — For  cases  in  point,  see  Cent.  Difr 
toL  20,  Evidence,  S  2167.] 

4.  DaIIAOES— ESCCESSIVK  Damaobs. 

Plaintiff,  accompanied  by  a  woman,  boarded 
ilefnidaAt  street  railroad  company's  car  and 
tendered  the  conductor  transfers  in  payment  of 
fsre.  The  conductor  refused  to  accept  the 
transfers,  saying  that  they  were  worthless,  ac- 
.-ciinr  plaintiff  of  trying  to  defraud  defendant 
ud  threatening  to  pat  him  off  unless  the  fares 
«ere  paid.  Plaintiff  thereup<»  paid  the  wo- 
asn's  fare,  but  refused  to  pay  his  own,  and  the 
condactor  seized  him  and  pushed  him  off  the 
or.  raying  that  be  could  not  return  without 
pajing  the  fare.  Plaintiff  paid  the  fare  and  re- 
nuned  to  the  car,  but  the  conductor  continued 
to  treat  him  in  an  insolent  manner,  saying: 
'Well,  I  put  you  off.  didn't  I?  You  feel  a  little 
better  now,  don't  you?"  etc.  Held,  that  a  ver- 
dict of  $2oO  punitive  damages  was  not  excessive. 
TEd.  Note. — For  casen  iu  point,  see  Cent.  Dig. 
toL  15.  Damages,  if  218-221 ;  vol.  9,  Carriers, 
ii  1487-1490.] 

Appeal  from  Clrtnilt  Court,  Jackson  County; 
Robt  B.  Mlddlebrool^,  Special  Judge. 

AcUon  by  Alma  R.  White  against  the  Met- 
ropolitan Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Jtrirn  H.  Lucas,  F.  O.  Johnson,  and  C.  S. 
Palmer,  for  appellant    C.  C.  Madison,  for  re- 

ipoDdent 

JOHNSON,  J.  Action  by  a  passenger 
>9lii8t  a  common  carrier  to  recover  compen- 
satory And  punitory  damages  for  the  wrong- 
fal  ejection  of  the  passenger  which.  It  Is  al- 
leged, was  accompanied  by  insulting  and 
abusive  language  on  the  part  of  the  conduct- 
or. Plaintiff  had  Judgment  In  the  sum  of  $1 
•ctnal  and  |2dO  exemplary  damages,  and  de- 
(eDdant  appealed. 

Material  facts  adduced  by  plaintiff  are  as 
follows:  In  the  evening  of  the  9th  of  Au- 
(ost,  1906,  plaintiff,  a  young  lawyer,  accom- 
puled  by  a  young  woman  whom  he  was  es- 
corting to  Independence,  became  a  passenger 
on  a  north-bound  street  car  on  defendant's 
Troost  Avenue  line  In  Kansas  City,  paid  the 
ffpilar  fare,  and  received  transfer  checks 
wbich  entitled  him  and  his  companion  to  trans- 
fer to  the  Independence  Line  at  EMghth  street 
"ATtoort  avenue.  In  due  time  they  boarded 
•1  Independence  car  at  this  transfer  point, 
■Dd  plahitiff  presented  his  chedu  to  the  con- 


ductor, who  refused  to  accept  them  and  de- 
manded payment  of  fare.  Referring  to  what 
occurred,  plaintiff  testified:  "He  (the  con- 
ductor) looked  at  them,  and  said:  'These 
transfers  are  not  good.'  I  looked  at  them, 
and  said:  'What  Is  wrong  with  them?'  And 
he  said:  They  are  not  good.'  I  hesitated 
for  a  minute,  and  said:  'What  is  wrong 
with  them?'  I  examined  them  pretty  thor- 
oughly and  saw  that  they  were  punched  the 
proper  date  and  the  proper  time.  And  he 
said:  'Those  transfers  are  not  good,  and  you 
know  they  are  not  good.  •  •  •  You  are 
one  of  those  fellows  who  are  all  the  time 
trying  to  beat  their  fare  on  the  railroad.' 

•  •  •  And  I  said  to  him:  'I  beg  your 
pardon,  those  transfers  were  given  to  me 
by  the  conductor  on  the  Troost  Avenue  Line, 
and  I  don't  see  anything  wrong  with  them, 
and  I  think  I  am  entitled  to  explain  the  mat- 
ter.' He  said:  "They  are  not  good,  and  you 
are  going  to  pay  your  fare  or  you  are  going  to 
get  off.'  And  I  hesitated  for  a  minute,  and 
I  said:  'I  will  pay  the  young  lady's  fare, 
but  you  win  have  to  put  me  off,  for  I  believe 
those  transfers  are  good.'  So  I  did  pay  her 
fare,  and  be  grabbed  me  by  the  arm  and 
pulled  me  up  In  the  aisle,  and  be  gave  me  a 
shove  and  pushed  me  some  little  distance,  and 
then  gave  me  another  shove,  and  I  went  to 
the  back  end  of  the  car.  And  he  said:  'Are 
you  going  to  get  off  the  car?'  And  I  said: 
'I  am  not'  And  he  then  gave  me  a  push  be- 
tween the  shoulders  in  the  back  and  pushed 
me  on  to  the  ground.  He  kind  of  sprained 
my  back  a  little  bit  and  here  In  the  back  of 
my  neck  (Indicating)  when  he  pushed  me. 
And  I  started  to  get  back  on  the  car  and  he 
said:  'Yon  can't  get  back  on  this  car  unless 
you  pay  your  fare.'  And  I  said:  'I  will  pay 
my  fare.'  And  I  went  Into  the  car  and  sat 
down,  and  he  came  up  and  said:  'Well,  I  put 
you  off,  didn't  I?'  And  I  said:  'Yes.'  And  I 
took  a  pencil — I  asked  the  young  lady  who 
was  with  me  If  she  had  a  pencil,  and  she  said 
'No,'  and  the  conductor  said,  'I  will  lend 
you  a  pencil.  If  that  Is  what  you  want,'  and 
he  did,  and  I  took  the  names  of  some  wit- 
nesses there  and  handed  the  pencil  back  to 
the  conductor  and  thanked  him  and  sat  down. 
And  that  is  about  all  that  happened  at  that 
time  until  after  we  had  gotten  out  to  Mt 
Washington  where  they  take  up  the  second 
fare  to  go  to  Independence,  and  he  came 
along,  and  I  handed  him  the  fares,  and  he 
said:  'You  feel  a  little  better  now,  don't 
you?'     And  I  said:    'I  don't  know  ns  I  do." 

*  *  *  Q.  What  was  his  manner  of  speech? 
A.  It  was  sneering.  (Objection.  Overruled.) 
Q.  Now,  from  the  beginning  what  was  the 
conductor's  manner  of  speech?  A.  I  don't 
know  that  I  can  explain  his  manner  of  speecji 
any  more  than  the  man's  tone  of  voice,  ex- 
pression, and  manner.  That  was  his  action, 
and  that  was  the  expression  of  all  his  re- 
marks to  me — In  that  manner  and  that  tone. 
Q.  What  manner  and  tone?  A.  In  a  short 
boisterous  mode." 
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This  statement  Is  corroborated,  in  snb- 
stance,  by  other  witnesses,  one  ot  whom,  over 
the  objection  of  defendant,  was  permitted  to 
state  tbat,  some  time  after  plaintiff  had  been 
put  off,  paid  his  fare,  and  resumed  his  seat, 
the  conductor  remarked:  "The  more  times  he 
was  reported  on  a  thing  of  that  kind  the  bet- 
ter it  suited  him,  and  the  company  would 
stand  for  it"  Tliis  witness  was  asked  to  de- 
scrit>e  the  manner  of  the  conductor  during 
the  altercation  and  afterward.  We  quote 
from  his  examination  on  this  subject:  "Q. 
Can  you  injitate  his  manner  in  any  way?  A. 
I  am  not  a  very  good  actor.  I  can  state  what 
his  manner  was.  Counsel  for  Defendant:  I 
object  to  that.  It  is  improper  for  the  witness 
to  describe  what  he  thlnlcs  about  it  The 
Court:  Let  the  witness  describe  it  the  t>est 
be  can,  as  to  how  the  conductor  acted.  Show 
the  Jury  the  best  you  can  the  manner  in 
which  he  acted  and  what  he  had  to  say. 
(Exception.)  A.  I  don't  Imow  as  I  can  do 
that  He  was  walking  up  and  down  the  aisle 
and  made  sneering  remarks  at  different  times. 
Tbat  Is  as  near  as  I  can  state.  Counsel  for 
Defendant:  I  object  to  that  Let  him  state 
what  the  remarks  were,  and  let  the  Jury  de- 
cide whether  they  were  sneering.  The  Court: 
I  think  the  witness  can  state  what  he  bad  to 
say,  and  describe  his  manner,  without  saying 
to  the  Jury  outright  that  he  was  insulting  or 
boisterous  or  giving  any  definition  of  his  con- 
duct Defendant's  Counsel:  I  desire  to  hare 
the  record  show  that  I  object  to  the  remark 
of  the  witness  that  the  conductor  was  walk- 
ing up  and  down  the  aisle  making  sneering 
remarks.  I  object  to  that  as  a  conclusion  of 
the  witness,  and  ask  that  it  be  stricken  out, 
and  that  the  Jury  be  instructed  not  to  con- 
sider it  The  Court:  That  portion  of  the 
answer  describing  him  as  walking  up  and 
down  the  aisle  will  be  allowed  to  stand,  but 
that  portion  of  the  answer  stating  that  the 
conductor  was  making  sneering  remarks  is 
rejected,  and  the  witness  is  instructed  to  tell 
what  the  remarks  were  that  the  conductor 
made  when  be  was  walking  up  and  down  the 
aisle.  Q.  What  was  his  tone  of  voice,  Dr. 
Thomas?  A.  One  of  the  remarks  was  Just 
what  we  were  talking  about  awhile  ago,  when 
he  said  to  me  he  didn't  care  how  often  he 
was  reported  on  a  matter  of  that  kind ;  that 
the  company  would  stand  for  it  And  the 
gentleman  returned  his  pencil,  and  be  said 
in  a  tone  of  voice  that  I  considered  sneering 
and  insulting —  Counsel  for  Defendant:  I 
think  this  witness  ought  to  be  censured.  He 
is  an  intelligent  man,  and  I  move  that  the 
answer  of  the  witness  be  stricken  out  The 
Court:  That  part  is  stricken  out.  •  •  • 
Q.  Descril>e  the  language  as  near  as  you  can. 
A.  That  was  the  language  tbat  I  have  Just 
quoted,  and  I  don't  know  of  any  way  of  giv- 
ing his  attitude  except  to  express  it ;  that  is 
my  idea.  The  Court:  Let  the  witness  go  on 
and  say  whether  it  was  in  a  loud  tone  of 
voice.  A.  It  was  in  a  medium  tone  of  voice. 
It  was  neither  very  loud  nor  very  low,  but  it 


was  the  manner  in  which  he  spoke  It  Q. 
Can  you  describe  to  tlie  Jury  the  expression 
of  bis  face  and  bis  attitude  towards  tlie 
plaintiff?  A.  His  attitude  was  decidedly 
domineering.  (Objection.  No  ruling.)  Q. 
What  was  the  expression  of  his  face?  A.  Of 
anger;    an  expression  of  anger." 

It  is  alleged  in  the  petition  that  the 
conductor,  "in  violation  of  plaintiff's  rights 
as  a  passenger,  declined  to  accept  the 
said  transfer  check  or  to  allow  plaintiff  to 
be  carried  upon  said  car;  that  the  said  con- 
ductor, although  requested  by  plaintiff,  re- 
fused to  give  any  reason  for  declining  to  ac- 
cept said  transfer  check,  and  in  the  presence 
of  numerous  passengers  falsely  and  mali- 
ciously charged  plaintiff  with  knowingly  try- 
ing to  beat  cheat  and  defraud  the  company, 
and  used  violent  and  grossly  Insulting  lan- 
guage toward  plaintiff;  that  the  satd  con- 
ductor forcibly  ejected  and  expelled  plaintiff 
from  said  car,  and  in  so  doing  committed  an 
assault  and  battery  upon  plaintiff  by  forcibly 
pulling  lilm  from  his  seat  and  pushing  him 
off  of  the  rear  platform  into  the  street;  that 
said  conductor  thereafter  continued  the 
charge,  in  the  presence  of  said  passengers, 
that  plaintiff  had  attempted  to  perpetrate  a 
fraud  upon  defendant." 

The  evidence  Introduced  by  defendant  Is 
to  the  effect  that  the  transfer  checks  offered 
by  plaintiff  had  not  been  punched  In  the 
proper  manner  to  entitle  him  to  transfer  to 
the  Independence  car  at  Eighth  street  and 
Troost  avenue,  and  tbat  the  conductor  em- 
ployed but  little  force  in  ejecting  plaintiff, 
for  the  reason  that  plaintiff  was  willing  to 
be  put  off  under  slight  compulsion,  and  tbat 
the  conductor  did  not  use  the  Insulting  lan- 
guage ascribed  to  him  by  plaintiff  and  his 
witnesses. 

We  find  no  evidence  in  the  record  to  sup- 
port an  Inference  that  the  conductor  acted  in 
bad  faith,  1.  e.,  tbat  he  refused  to  accept 
transfer  checks  which  at  the  time  he  knew 
to  be  good.  Recently,  in  Glover  v.  Railway. 
108  S.  W.  105,  we  stated  the  well-recognized 
principle  of  law  applicable  to  cases  of  this 
character:  "Where  a  passenger  who  Is 
wrongfully  ejected  from  a  train  by  the  con- 
ductor sustains  no  physical  Injury  in  conse- 
quence thereof,  and  the  ejection  is  unac- 
companied by  unnecessary  force  or  violence, 
willfulness,  or  malice,  but  Is  made  In  good 
faith,  under  the  mistaken  belief  of  the  con- 
ductor that  the  passenger  is  not  entitled  to 
ride  on  the  train,  the  passenger  may  recover 
compensation  for  all  the  inconvenience,  loss 
of  time,  labor,  and  expense  incurred  by  tilni 
In  consequence  of  the  wrongful  act;  but  he 
may  not  recover  damages  for  mental  suffer- 
ing or  humiliation,  nor  damages  by  way  of 
smart  money.  Logan  v.  Railway,  T7  Mo. 
6C3;  Trigg  v.  Railway,  74  Mo.  148,  41  Am. 
Rep.  305;  Smith  v.  Railroad  (reported  at 
this  term)  106  S.  W.  108.  But  where  the 
conductor  employs  unnecessary  force  or  vlo- 
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leiicc  to  renoTe  tbe  passenger,  or  wbere  be 
asssults  him  with  abusive  or  insulting  Ian- 
soage,  malice  will  be  presumed,  and  in  such 
case  the  passenger  is  entitled  to  damages  on 
accotmt  of  his  outraged  feelings  and  humilia- 
tion, and  also  may  recover  punitive  dam- 
ages." The  evidence  does  not  show  that  the 
ooDdnctor  employed  greater  force  than  was 
necessary  to  eject  plalntifT  from  the  car,  and 
(be  cause  of  action,  as  far  as  it  relates  to 
the  infliction  of  punitory  damages,  rests  sole- 
ly on  the  charge  that  the  conductor  was  in- 
enlting  and  abusive  in  his  language  and  de- 
meanor. On  the  hypothesis,  sustained  by  the 
proof  offered  by  the  plalntifC,  that  the  trans- 
fer checks  were  properly  issued  and  entitled 
plaintiff  and  his  companion  to  become  pas- 
BMigers  on  the  Independence  car,  the  evl- 
daice  moat  favorable  to  plaintiff  leaves  no 
room  to  doubt  that  the  conduct  of  the  con- 
doctor  was  highly  insulting  and  humiliating. 
The  accusation  of  plaintiff.  In  the  presence 
of  the  other  passengers,  of  attempting  to  de- 
frand  the  company,  was  wholly  unwarrant- 
ed by  the  circumstances  of  the  situation  and 
can  be  regarded  in  no  other  light  than  that 
ot  Intentional  insult.  Glover  v.  Railway, 
sopra.  Malice  will  be  presumed  from  siich 
conduct,  and  tbe  court  acted  properly  in 
Bending  that  issue  to  the  jury. 

It  Is  argued  that  "the  court  erred  in  admit- 
ting testimony  of  what  the  conductor  said 
after  the  plaintiff  bad  returned  to  the  car 
and  paid  his  fara"  The  evidence  was  ad- 
missible under  the  allegation  of  the  petition 
"that  said  conductor  thereafter  continued 
tbe  charge.  In  the  presence  of  said  passen- 
;eis,  that  plaintiff  had  attempted  to  perpe- 
trate a  fraud  upon  defendant."  The  scope 
of  the  caua^  of  action  pleaded  was  broad 
encmgh  to  Include  insults  offered  during  the 
entire  period  of  transportation  to  Independ- 
ence. Tbe  cases  cited  by  defendants  do  not 
rapport  the  view  that  the  offensive  language 
and  attitude  of  the  conductor  following  the 
payment  of  fare  were  not  a  part  of  the  res 
jKstte.  In  Barker  v.  Railway,  126  Mo.  143, 28 
S.  W.  866,  28  L.  R.  A.  843, 47  Am.  St  Rep.  646, 
after  tbe  passenger  had  been  put  off  and  the 
train  had  left,  the  conductor  made  a  state- 
meat  to  a  passenger  who  became  a  witness 
In  the  cause  and  was  permitted  to  testify  to 
tbat  statement  over  tbe  objection  of  defend- 
ant Applying  a  plain  and  well-settled  rule 
of  evidence,  the  Supreme  Court  held  the  evi- 
dence inadmissible.  In  Koenlg  v.  Union  De- 
pot Railway  Co.,  173  Mo.,  loc.  dt  721,  73  & 
W.  637,  the  plaintiffs  "were  permitted  to 
prove  by  the  witness  Dashman,  over  the  ob- 
jection of  defendant,  that  immediately  after 
the  car  came  to  a  stop  the  motorman  came 
back  to  where  the  child  was,  and  in  answer 
to  this  question  by  Dashman,  'Are  you  blind, 
to  nm  over  a  child  like  that?'  that  he  re- 
plied: 'I  didn't  see  the  child.  I  was  looking 
•t  tbe  car  coming  east' "  The  Supreme 
Court  held:  "What  the  motorman  said  was 
I  narration  of  a  past  event  with  respect  to 


which  be  was  not  authorized  to  speak  for  bis 
employer  or  master.  His  business  was  to 
control  and  manage  the  cars  of  which  he  had 
care,  and  for  whose  actions  within  the  scope 
of  his  employment  his  employer  was  an- 
swerable, but  for  nothing  he  said  which  did 
not  form  a  part  of  the  accident  In  other 
words,  tbe  res  gestse."  In  the  present  case, 
when  the  conductor  received  payment  of  fare 
from  plaintiff,  be  accepted  him  as  a  passen- 
ger and  thereby  charged  himself  with  the 
duty  of  treating  plaintiff  with  respect  and 
consideration.  He  had  no  right  to  continue 
bis  abuse,  and  in  so  doing  was  guilty  of  a 
breach  of  duty.  The  controversy  over  the 
transfers  had  become  a  closed  incident,  it 
is  true;  but  a  new  relation  had  been  estab- 
Usbed,  the  obligations  of  which  the  evidence 
under  consideration  shows  the  conductor 
wantonly  disregarded.  The  gravamen  of  the 
cause  pleaded  was  a  breach  of  the  contract 
of  transportation  which  consisted,  first  of  a 
wrongful  ejection  accompanied  by  acts  of 
malice,  and,  second,  of  acts  of  malice  com' 
mltted  after  the  conductor  had  accepted 
plaintiff  as  a  passenger.  Such  being  the 
posture  of  tbe  case,  it  differs  obviously  In  es- 
sential elements  from  those  reviewed.  The 
evidence  clearly  belonged  to  the  res  gestae. 
Shaefer  v.  Railway,  98  Mo.  App.  445,  72  S. 
W.  154;  Cunningham  v.  Railway,  79  Mo. 
App.  524;  State  v.  Davidson,  44  Mo.  App. 
513;  Eagle  Construction  Co.  v.  Railway,  71 
Mo.  App.  626. 

Further,  it  is  contended  that  tbe  court  er- 
red in  permitting  the  witness  from  whose 
testimony  we  have  copied  to  describe  the 
appearance  and  manner  of  the  conductor  In 
bis  dispute  with  plaintiff;  but  we  are  of 
opinion  that  the  learned  trial  Judge  unneces- 
sarily restricted  the  scope  of  plalntlfTs  ex- 
amination of  the  witness.  In  State  v.  Bucb- 
ler,  103  Mo.  203,  15  S.  W.  331,  the  prosecut- 
ing witness  was  asked:  "Q.  State  what  you 
discovered  on  defendant's  countenance,  if 
anything?  A.  The  expression  of  his  face 
was  anger,  ferocity,  vulgar  hate,  the  mean- 
est look  a  mortal  man's  face  could  have.'* 
In  deciding  that  this  was  not  a  mere  expres- 
sion of  opinion,  but  an  evidentiary  state- 
ment, the  Supreme  Court  said,  in  part:  "The 
general  rule,  it  is  true,  is  that  a  witness 
must  testify  to  facts,  and  the  Jury  draw  its 
oonclusions  from  these  facts.  There  are, 
however,  manifestations,  expressions,  and 
conditions  which  language,  at  least  of  ordi- 
nary persons,  cannot  reproduce.  Of  such 
matters  a  witness  is  allowed  to  give  the  Im- 
pression produced  upon  himself.  This  im- 
pression may  be  very  near  to  an  <^inlon. 
Thus  a  witness  is  allowed  to  testify  that  an 
object  is  red  in  order  to  distinguish  it  from 
other  colors.  This  is  nothing  more  than  an 
impression  produced  upon  his  mind  upon  ex- 
amination of  the  object,  but  he  testifies  about 
a  subject  upon  which  common  experience 
and  knowledge  have  qualified  him  to  speak. 
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What  facts  could  he  state  that  would  give 
the  Idea  of  red  as  the  color  of  the  object? 
Of  the  same  character  is  the  expression  of 
the  countenance.  A  person  of  ordinary  un- 
derstanding could  not  detail  facts  which 
would  give  to  a  Jury  the  remotest  idea  of 
the  passions  expressed  on  the  countenance, 
though  a  child  one  year  old  would  distin- 
guish anger  from  love  In  its  mother's  face. 
Witnesses  are  allowed  to  testify  to  their  Im- 
pressions or  opinions  on  such  matters,  for 
want  of  any  other  way  to  get  the  evidence 
l)efore  the  Jury.  They  admit  of  no  more  defi- 
nite proof."  Under  these  principles,  It  Is 
competent  for  a  witness  to  describe  the  ap- 
pearance and  manner  of  speech  of  a  person 
of  whose  acts  he  testifies.  The  impossibil- 
ity, or  at  least  the  Insuperable  difficulty  to 
most  people,  of  portraying  such  appearances 
Is  sufficient  reason  for  according  probative 
value  to  the  impressions  produced  on  the 
mind  of  the  witness.  Repeating  the  lan- 
guage of  the  conductor  could  not  disclose  to 
the  Jury  the  sneer  on  his  face  or  the  tru- 
culence  of  his  bearing.  It  was  proper  for  the 
witness  to  say,  if  it  were  the  fact,  that  the 
conductor  spoke  sneeringly  or  angrUy,  and 
that  his  countenance  and  attitude  bore  a 
threatening  or  contemptuous  aspect  Ful- 
ton V.  Railway,  125  Mo.  App.  239,  102  S.  W. 
47. 

Finally,  It  is  urged  that  the  punitive  dam- 
ages awarded  by  the  Jury  are  excessive.  We 
do  not  think  so,  and  perceive  no  reason  for 
interfering  with  the  Judgment  on  that  score. 

The  Judgment  is  aflirmed.    All  concur. 


DAVIS  V.  STOUFFER. 

(Kansas  City  Court  of  Appeals.     Klissoarl. 

June  29,  1908.     Rehearing  Denied 

July  15,  1908.) 

1.  Mabriaoe— Gommon-Law   Makbtaob. 

Where  a  present  agreement  of  marriage  is 
entered  into  in  good  faith  by  persons  capable  of 
entering  into  the  contract,  the  relation  of  hus- 
band and  wife  is  thereby  fixed,  though  such 
agreement  is  not  followed  by  cohabitation. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  34,  IdarrUge,  iS  12,  13.] 

2.  CoincoN  IiAW— Effect  of  Lateb  Ei^olibh 
Decisions. 

The  courts  of  this  country  are  under  no 
obligation  to  follow  the  mutations  of  decisions 
or  new  views  announced  by  the  English  courts, 
as  to  what  was  the  law  of  that  country  prior  to 
the  independence  of  the  colonies. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Common  Law,  }  8.] 

3.  Descent  and  Distbibotion— Rionrs  of 
Widow  —  Effect  of  Comuon-Law  Mab- 
biaoe. 

A  common-law  wife  is  entitled,  on  the  death 
of  the  husband  to  all  the  property^  rights  ac- 
corded a  widow  who  had  been  married  by  cere- 
mony. 

4.  Mabbiaok— Ooioion-Law  Mabbiaoe— Evi- 
dence. 

Evidence  considered,  and  held  sufficient  to 
show  a  common-law  marriage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Marriage,  Si  79-89.] 


5.  Same— Deolasatiors  or  Husband. 

Where  a  |>resent  agreement  to  marry,  fol- 
lowed by  cohabitation,  is  shown,  subsequent  dec- 
larations of  the  husband  tending  to  negative 
the  fact  of  marriage  are  inadmissible. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig 
vol.  34,  Marriage,  {  75.] 

6.  Appeai.    and    E^bob— Review— Habmless 
Ebrob— Admission  of  Evidence. 

Where  a  present  agreement  to  marry,  fol- 
lowed by  cohaoitation  was  clearly  shown,  the 
exclusion  of  subsequent  declarations  made  by 
the  husband,  tending  to  negative  the  fact  of  mar- 
riage, if  error,  was  narmless. 

Appeal  ftom  Circuit  Court,  Saline  County ; 
Samuel  Davis,  Judge. 

Application  by  Ella  Pbllllps  Davis  for  a 
widow's  allowance  in  the  estate  of  Joseph  B. 
Davis,  deceased.  From  a  Judgment  of  the 
circuit  court  afilrmlng  the  allowance  thereof 
by  the  probate  court,  R.  W.  Stouffer,  adminis- 
trator of  said  estate,  appeals.    Affirmed. 

T.  H.  Harvey,  J.  C.  Rieger,  and  Virgil  V. 
Huff,  for  appellant  Ernest  D.  Martin  and 
Rol)ert  M.  Reynolds,  for  respondent 

ELLISON,  J.  Plaintiff,  claiming  to  be  the 
widow  of  Dr.  Joseph  B.  Davis,  deceased,  tot- 
merly  of  Saline  county,  presented  a  claim  to 
the  probate  court  of  that  county,  where  the 
estate  be  left  was  being  administered,  asking 
the  allowances  which  the  statute  gives  a  wid- 
ow. Including  money  in  lieu  of  a  year's  pro- 
visions, and  1400  as  part  of  personal  dower. 
Sections  106-108,  Rev.  St  1899  (Ann.  St  1006, 
pp.  373,  374).  She  prevailed  in  the  probate 
court  and  the  circuit  court  where  the  case 
was  taken  by  appeal,  and  the  defendant  ad- 
ministrator has  brought  the  case  here. 

The  cause  was  tried  before  the  court  with- 
out a  Jury,  and  the  defense  is  based  on  the 
ground  that  plaintiff  is  no>t  the  widow  of 
deceased;  that  they  were  never  married. 
There  is  no  pretense  of  a  marriage  solemniz- 
ed by  religious  ceremony,  or  under  the  stat- 
ute, but  a  common-law  marriage  is  claimed  by 
plaintiff  to  have  been  contracted  between  her 
and  Dr.  Davis.  The  .law  bearing  upon  com- 
mon-law marriages  has  been  ably  discussed  at 
length,  in  oral  and  printed  arguments,  by 
the  respective  counsel.  That  there  may  be  a 
valid  marriage  without  solemnization  by  min- 
ister, priest,  or  officer  is  not  questioned  in 
this  country,  except  where  the  statute  for- 
bids, and  it  once  was  so  understood  in  Eng- 
land. Dyer  v.  Brannock,  66  Mo.  891,  27  Am. 
Rep.  359.  Marriage  is  recognized  as  a  status 
brought  about  by  dvil  contract,  and  it  may 
be  contracted  by  the  parties  themselves,  as 
any  other  contract,  without  even  the  pres- 
ence of  witnesses.  "Marriage,  in  its  origin. 
Is  a  contract  of  natural  law.  It  may  exist 
between  two  individuals  of  different  sexes, 
although  no  third  person  existed  in  the 
world,  as  happened  In  the  case  of  the  com- 
mon ancestors  of  mankind.  It  Is  the  parent, 
not  the  child,  of  civil  society."  Dalrymple 
V.  Dalrymple,  2  Hag.  Con.  Rep.  64.  To  this 
we  may  add  that  the  marriage  of  Adam  and 
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Ere  uma  not  only  without  a  witness,  as  no-  , 
t)c«d  in  that  case,  bat,  ao  far  as  the  record 
fh-ytrs,  they  married  themselves;  he  repeat- 
ing  the  contract  and  she  acquiescing  by  al- 
ienee. "And  Adam  said  this  is  now  bone  of 
m;  bones  and  flesh  of  my  flesh;  she  shall 
\»  called  woman  because  she  was  taken  out 
of  man."  Genesis,  li,  23.  Uke  other  con- 
tncts,  It  may  witness  an  agreement  per- 
fMmed  eo  instantl;  that  is,  the  contract  of 
oaniage  may  be  a  contract  which  makes  a 
siarriage  at  the  time  ipsum  matrlmonium  or, 
as  also  expressed  In  legal  terms,  a  marriage 
l«r  Terba  de  prsesentl ;  or  It  may  be  a  con- 
tract not  Intended  as  a  then  present  mar- 
riage, hot  for  a  future  marriage,  or  as  ex- 
pressed In  legal  terms,  per  verba  de  futuro, 
iad  may  be  proven  like  other  contracts.  Im- 
buden  r.  Trust  Co.,  Ill  Mo.  App.  220,  86  S. 
W.  2<3:  Plattner  v.  Plattner,  116  Mo.  App. 
4116,  91  S.  W.  457.  These  two  forms  are  il- 
lustrated In  1  Bishop  on  Marriage  &  Divorce, 
\  "XiZ,  by  a  quotation  from  Swinburne.  Thus 
f"r  a  prsesentl  contract,  he  says,  "I  do  take 
thee  to  my  wife,"  and  she  replies :  "I  do  take 
rhee  to  my  husband."  The  contract  In  futuro 
Us.  "l  will  take  thee,"  thus  expressing  a  fn- 
TTjte  act  When  the  latter  form  is  the  con- 
tract, and  It  is  followed  thereafter  by  sexual 
intercourse  (cum  copula),  the  marriage  be- 
i-omes  complete,  as  the  law  presumes  In  fa- 
vor of  Innocence  that  "they  have  changed 
tlwir  future  into  a  present  consent" 

Btit  It  Is  Insisted  by  defendant  that,  when 
tlie  marriage  is  a  common-law  marriage, 
•nmething  more  than  a  contract  in  pnesentl 
»  needed.  He  says  that  there  must  be  an  a»> 
<mmption  of  the  marriage  status,  and  be  ar- 
^es  that  that  assumption  means  a  perform- 
ance or  entering  upon  the  duties  of  the  mar- 
naee  relation.  Such  contention  will  not  bear 
scrutiny.  It  la  not  supported  by  any  author- 
ity. "When  the  mutual  consent,  in  the  pres- 
ent tense,  is  between  competent  parties,  they 
are  married."  If  intercourse  follows.  It  adds 
nothing  in  law  to  the  marriage  itself,  "though 
!t  may  aid  the  proof  of  the  marriage."  Mr. 
Bishop  adds  (sections  314,  315)  that  "the 
mere  present  consent  already  described  con- 
stitutes marriage  everywhere,  except  that  by 
the  laws  of  some  countries  there  must  be 
Fpedfled  forms  superadded,  but  subsequent 
mpnia  is  not  material."  Sir  William  Scott, 
alter  great  research,  concluded  "that  the 
contract  de  pnesentl  does  not  require  con- 
summation In  order  to  become  "very  matri- 
mony' that  It  does.  Ipso  fbcto,  et  Ipso  Jure, 
constitute  the  relation  of  man  and  wife." 
Dalrymple  v.  Dalrymple,  supra.  And  so  the 
American  text-writers  state  expressly,  that 
cohabitation.  Including  sexual  intercourse.  Is 
not  necessary  to  the  validity  of  a  contract 
P«r  verba  de  pnesentl.  2  Kent,  Com.  86,  87 ; 
■  Oreraleaf,  Evid.  400 ;  1  Scrlbner  on  Dower, 
99;  Schouler  on  Husband  &  Wife,  {  31.  And 
to  the  same  effect  are  the  American  cases.  | 
Dyer  v.  Brannock,  66  Mo.  403,  27  Am.  R^.  I 
339;  Topper  v.  Perry,  197  Mo.  531,  95  S.  W.  ; 


203,  114  Am.  St  Rep.  777;  Port  v.  Port,  70 
111.  484;  Hulett  v.  Clarey,  66  Minn.  827,  69 
N.  W.  31,  34  L.  R.  A.  384,  61  Am.  St  Rep. 
419;  McKenna  v.  McKenna,  180  111.  677,  54 
N.  B.  641 ;  Jackson  v.  Winne,  7  Wend.  (N.  Y.) 
47,  22  Am.  Dec.  563;  Richard  ▼.  Brehm, 
73  Pa.  140,  13  Am.  Rep.  733 ;  Fenton  v.  Reed, 
4  Johns.  (N.  Y.)  52,  4  Am.  Dec.  244;  Clayton 
V.  Warden,  4  N.  Y.  230.  There  are  cases  In 
which  the  statement  Is  made  that  a  contract 
In  prsesentl,  followed  by  cohabitation,  or  by 
intercourse,  Is  a  valid  common-law  marriage ; 
but  the  latter  clause  of  that  statement  was 
merely  addressed  to  the  facts  which  appeared 
In  the  particular  case.  It  was  not  meant 
that  the  marriage  would  not  be  complete 
without  that  fact.  The  case  of  Hulett  v.  Ca- 
rey, supra,  calls  attention  to  this.  So  in  the 
case  of  Dyer  v.  Brannock,  supra,  the  facts 
were  that  the  verbal  contract  of  marriage  in 
pnesentl  "was  followed  by  cohabitation  as 
husband  and  wife."  Judge  Napton  stated 
that  the  validity  of  a  marriage  In  prtesentl, 
not  followed  by  cohabitation,  or  which  was 
not  Intended  to  be  a  present  marriage,  was 
not  Involved.  No  Inference  should  follow 
from  such  remark  that  he  thought  cohabita- 
tion essential  to  the  contract  The  contract 
of  marriage  Is  defined  by  Judge  Gantt  In  Top- 
per V.  Perry,  cited  above,  as  being  "a  civil 
contract,  by  which  a  man  and  a  woman  agree 
to  take  each  other  for  husband  and  wife  dur- 
ing their  Joint  lives,  unless  it  is  anntilled  by 
law,  and  to  discharge  towards  each  other 
the  duties  Imposed  by  law  upon  such  relation. 
Each  must  be  capable  of  assenting,  and  must, 
in  foct,  consent,  to  form  this  new  relation." 
And  the  Judge  states.  In  terms,  that,  "if  the 
contract  be  made  per  verba  de  preesenti,  it  la 
sufficient  evidence  of  marriage."  He  then  pro- 
ceeds to  speak  of  the  marriage  status,  or  of 
marriage  as  a  status,  and  says  that,  "when 
the  consent  to  marry  is  manifested  by  words 
de  prsesentl,  a  present  assumption  of  the  mar- 
riage status  is  necessary." 

What  Is  a  present  assumption  of  the  mar- 
riage status?  It  Is  not  cohabitation  and  in- 
tercourse, as  contended  by  defendant  It 
need  be  no  more  than  a  recognition  that  by 
the  contract  the  parties.  In  good  faith,  have 
become  and  are  married,  for  the  purpose  of 
assuming  and  carrying  out  the  marriage  re- 
lation. There  may  be  contracts  In  the  pres- 
ent tense,  yet  the  parties  expect  something 
to  supervene  before  they  are  married,  as  that 
a  ceremony  shall  be  performed,  or  that  wit- 
nesses will  be  called  in.  In  such  Instances 
the  status  of  marriage  Is  not  then  assumed. 
There  has  not  been  ipsum  matrlmonium. 
Lord  Campbell  said  In  the  course  of  his  opin- 
ion in  Reg.  V.  Millis,  10  Clark  &  Fin.  1,  c. 
749  (a  case  we  shall  discuss  further  on),  that 
he  "relied  upon  the  distinction  between  a  con- 
tract per  verba  de  prjesenti  for  a  marriage 
to  be  afterwards  solemnized,  and  nuptl»  i>er 
verba  de  prsesentl  without  any  contemplation 
of  a  future  ceremony  as  nec-essary  to  com- 
plete the  rela.tlon  of  man  and  wife;  a  dlstlno- 
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tion  (I  speak  It  with  the  mtist  profound  re- 
spect) which  I  think  the  learned  Judges  have 
ilot  sufficiently  kept  in  view.  The  use  of  the 
expression  'contract  of  marriage*  la  equivocal, 
and  may  mean  the  actual  formation  of  the 
relation  of  husband  and  wife;  but  it  may 
mean  only  an  Irrevocable  engagement  to  be 
afterwards  carried  into  effect,  the  parties  not 
meaning  then  to  become  husband  and  wife, 
and  their  engagement  therefore,  though 
words  In  the  present  tense  are  used,  not 
amounting  to  nuptlse."  Again,  he  said  at 
page  77&  that  "I  have  already  attempted  to 
explain  that  there  may  be  a  contract  per  ver- 
ba de  prtcsentl  which  is  not  ipsum  matrlmo- 
nium,  if  the  parties  consider  It  executory,  and 
do  not  mean  to  live  together  as  man  and  wife 
till  their  marriage  shall  be  subsequently  sol- 
emnized in  the  face  of  the  church."  So  it  is 
necessary  that  there  should  not  only  be  a 
present  contract,  but  It  must  be  Intended  that 
such  contract  Is  to  then  and  there  produce  the 
status.  It  must  look  to  the  "consortium  vl- 
tse,"  and,  as  some  contracts,  though  in  the 
present  tense,  were  not  accompanied  by  such 
intention,  courts  have  thought  It  wise  and  nec- 
essary to  require  the  contract  to  be  such  as 
of  itself  established  the  status.  That  nothing 
more  was  Intended  by  such  expression  is  seen 
from  the  language  of  decisions  and  text- 
wrltera  above  cited,  repeating  upon  every  oc- 
casion that  nothing  more  than  the  contract 
was  necessary  to  a  perfect  marriage  at  com- 
mon law,  and  that  it  need  not  be  followed 
by  Intercourse.  We  have  already  quoted  from 
Topper  V.  Perry.  In  the  authority  therein 
cited  we  find  the  same  thing  stated.  Thus, 
in  Port  V.  Port,  70  111.  4S4,  it  is  said  "that  by 
the  common  law,  if  the  contract  be  made 
per  verba  de  prsesenU,  It  is  sufficient  evidence 
of  a  marriage;  or,  If  it  be  made  per  verba 
de  futuro  cum  copula,  the  copula  Is  presumed 
to  have  been  allowed  on  the  faith  of  the  mar- 
riage promise,  and  that  so  the  parties  at  the 
time  of  the  copula  accepted  of  each  other  as 
man  and  wife."  In  McKenna  v.  McKenna, 
180  m.  577,  64  N.  E.  641,  and  in  Cartwrlght 
V.  McGown,  121  lU.  388,  12  N.  E.  737,  2  Am. 
St  Rep.  105,  there  was  not  a  present  assump- 
tion of  the  mnrringe  status.  In  the  McKenna 
Case  the  evidence  showed  that  he  came  to 
her  room  after  night,  and,  in  soliciting  to  stay 
with  her,  stated  that  "we  are  as  much  man 
and  wife  now.  I  take  you  as  man  and  wife 
before  God  and  man."  She  then  answered 
that,  "If  he  was  to  stay  In  that  manner,  cer- 
tainly I  would  let  him  stay."  He  then  re- 
mained, and  they  occupied  the  same  bed.  The 
court  held  that  this  was  not  "equivalent  to  a 
promise  on  her  part  to  become  his  wife," 
that  she  merely  "let  him  stay,"  and  that  that 
was  not  a  present  assumption  of  the  marriage 
status.  The  question  was  before  the  Supreme 
Court  of  Minnesota  in  a  case  very  like  this 
and  arising  In  the  same  way.  It  was  express- 
ly held  that,  when  a  present  contract  of  mar- 
riage in  good  faith  is  shown,  the  status  l>e- 
comes  thereby- fixed  without  cohabitation,  and 


proof  of  r^utation  of  marriage  is  not  nec- 
essary.   Hulett  V.  Carey,  60  Minn.  327,  69  2*. 
W.  81,  S4  Ia  R.  A.  384,  61  Am.  St  Rep.  419. 
To  this  may  be  added  the  quotation   from 
Swinburne  In  Adair  v.  Mette,  156  Mo.,    loc. 
dt  512,  57  S.  W.  555:   "It  is  a  present  and 
perfect  consent  the  which  alone  maketb  mat- 
rimony without  either  public  solemnization 
or  carnal  copulation,  for  neither  is  tbe  one. 
nor  the  other,  the  essence  of  matrimony,  but 
consent  only."    If  the  expression,  "a  present 
assumption  of  the  marriage  status,"  means 
that  there  must  not  only  be  a  contract  per 
verba  de  prsesenti,  but  that,  in  addition,  to 
an  Intent  to  enter,  the  parties  must  acta  ally 
enter  upon  the  relation  of  husband  and  wife, 
all  distinction  between  the  two  kinds  of  com- 
mon-law marriages  Is  destroyed.    The  execu- 
tory contract  per  verba  de  futuro  requires 
the  relation  to  be  entered  into,  cum  copula, 
before  there  is  a  marriage,  and.  If  a  present 
marriage  requires  the  same  thing,  there  is  no 
dlfTerence  between  them. 

But  the   defendant  administrator   insists 
that  it  was  lately  determined  by  the  Supreme 
Court  in  State  v.  Kennedy  (a  case  not  yet 
officially  reported),  but  found  in  207  Mo.  628, 
106  S.  W.  57,  that  It.  is  requisite  to  tbe  validi- 
ty  of   a  common-law   marriage  that   there 
should  be  something  more  than  the  contract : 
that  reputation  and  cohabitation  were  neces- 
sary.   The  court  by  no  means  decided  that. 
No  one  could  say  that  reputation  of  marriage 
was  any  part  of  the  marriage,  for  the  simple 
reason  that  there  could  not  be  rightful  repu- 
tation of  marriage  until  after  the  marriage ; 
atid  so  cohabitation  Is  not  a  part  of  the  mar- 
riage, for  It  can  only  lawfully  exist  after  the 
marriage,  as  a  sequence  of  the  marriage.     In 
that  case  both  the  man  and  woman  testified 
that  they  had  never  l>een  married.     There 
was  evidence  only  of  living  together  illicitly. 
Not  even  reputation  of  man  and  wife  waa 
shown.    Yet  it  was  contended  in  the  Supreme 
Court   that  there  was   evidence  tending    to 
show  a  common-law  marriage.     In  referring 
to  the  matter,  as  thus  appearing  in  tbe  record, 
the  court  said  that,  "In  order  to  estailiah" 
(Italics  ours)   a   common-law  marriage,  the 
parties  must  not  only  be  shown  to  have  lived 
together  as  these  had,  but  had  so  lived  to- 
gether as  a  sequence  of  a  marriage  made 
by  a  "present  contract"  through  words,  etc. 
That  was  clearly  true.    While  there  had  been 
cshabltation  in  that  case,  yet  the  court  said 
it  must  have  I>een,  not  Illicit,  but  as  a  se- 
quence of  a  marriage  per  verba  de  prsesenti. 
The  fact  that  the  court  refers  to  Topper  v. 
Perry,  supra,  which  we  have  cited  as  sup- 
porting our  position  on  the  general  law  of  the 
subject,  is  sufficient  to  show  that  the  defend- 
ant's position  is  In  no  way  supported  by  the 
case.    As  Just  remarked,  the  Supreme  Court 
said  that,  "in  order  to  establish  a  valid  com> 
mon-law  marriage,"  there  must  be  shown,  etc. 
But  we  will  presently  show  that  establishing 
a  marriage  Is  a  far  different  thing  from  the 
marriage  itself.    A  contract  and  proof  of  a 
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ontract  are  not  the  same  thing.  A  common- 
Ian-  marriage,  as  we  have  already  repeatedly 
stated,  iB  complete  with  the  mutual  present 
consent  It  needs  nothing  more.  We  have  al- 
ready shewn  by  authority  of  decided  cases, 
and  such  names  as  Kent,  Story,  Oreenleaf, 
So-llaer,  and  Schouler,  that  It  need  not  be 
followed  by  cohabitation,  either  in  the  sense 
of  liTing  together  or  of  sexnal  Intercourse. 
Mntoal  consent,  expressed.  Is  the  requisite. 
"Consensus,  non  concnbitus,  facit  matrlmonl- 
nm"  (''Consent  not  cohabitation,  constitutes 
marriage").  Is  a  maxim  of  the  common  law. 
'Marriage  is  the  cause.  CcAabltatlon  and 
repnte  are  the  effect"  Tardley's  Estate,  75 
Pa.  20T.  And  so,  when  the  effect  Is  sufflclent- 
If  shown,  the  cause,  on  the  presumption  of 
good  morals,  may  be  presumed. 

Questions  of  the  effect  of  a  contract  when 
admitted,  and  proof  of  a  contract  when  dis- 
imted.  are  far  different  questions.    Dtfllculty 
of  producing  evidence  which  will  satisfy  those 
whose  duty  It  is  to  hear  it  and  pronounce 
judKment  upon  It  is  beside  the  question  of  the 
contract  itself.    And  so  it  has  been  said  that 
a  contract  Incapable  of  proof  is  for  practical 
pnTiMses  no  contract  since,  if  It  is  not  shown 
b;  believable  evidence,  it  cannot  be  lulo^vn 
that  it  exists.    And  so.  If  a  contract  of  mar- 
riage per  verba  de  prtesentt  Is  in  dispute  and 
It  appears  that  the  i>artles  did  not  actually 
a^nme  the  relation  of  husband  and  wife  by 
living  together,  such  fact  is  ordinarily  so  un- 
resMnable,   so  out  of  keeping  with  natural 
conduct  and,  generally,  Is  so  Inconslsteut  with 
the  affirmance  of  such   contract  as  to  per- 
haps destroy.    In   practical    effect,    the   con- 
tract itself  by  the  inference  that  no  inten- 
tion existed  to  assume  the  relation.     But 
nnpose  this  is  explained,  suppose  It  Is  shown 
that  immediately  after  the  formal  contract  is 
made  whereby  each  party  intends  to  be  then 
and  there  married  and  to  then  and  there  as- 
some  the  marriage  status,  one  of  them  is  tin- 
opectedly  called  away  and  is  killed  by  accl- 
teit  in  travel ;  would  any  one  say  that  there 
was  no  marriage?     Mr.  Bishop  deQnes  the 
marriage  status  as  distinguishable  from  the 
CMitract.     He   says:     "Marriage,   as  distln- 
gnished  from   the  agreement  to  marry  and 
from  the   act  of  becoming  married.   Is  the 
civil  status  of  one  man  and  one  woman  le- 
gally united  for  life,  with  the  rights  and  du- 
ties which,  for  the  establishment  of  families 
and  the  multiplication  and  education  of  the 
qiecies,  are^  or  from  time  to  time  may  there- 
after be,  assigned  by  the  law  to  matrimony." 
1  Bishop  on  Marriage  &  Divorce,  8  11.    There- 
fore, in  order  to  a  correct  understanding  of 
the  law  governing  common-law  marriages  and 
to  avoid  confusion  In  consideration  thereof, 
the  dlstlncti(m  between  the  contract  which 
brings  Into  existence  the  marriage  status  and 
tte  status  Itself  must  be  kept  In  mind.    Hu- 
lett  T.  Car^,  66  Minn.  327,  69  N.  W.  31,  34 
U  a.  A.  384,  61  Am.  St  R^.  419.    The  con- 
tract makes  the  marriage  and  the  status  is 
the  marriage.    Hence  it  is  said  that  marriage 


is  a  status  wlilch  arises  out  of  the  contract 
1  Bishop,  Mar.  &  Dlv.,  latter  part  of  note  to 
section  11.  When  there  is  a  marriage  by  con- 
tract In  preesentl,  its  nature  as  a  contract  is 
merged  in  the  status  (1  Bishop  on  Mar.  & 
Dlv.  8  14),  and,  when  two  single  persons  mar- 
ry, they  pass  Into  the  status  (Id.  !  37).  "A 
contract  between  two  marriageable  persons 
*  •  •  creates  the  status  of  marriage,  which 
is  not  a  contract"  Id.  i  251.  That  a  contract 
of  marriage  In  prscsenti  is  itself  a  marriage — 
that  Is,  produces  the  marriage  status  without 
anything  more — is  stated  by  all  commentators 
on  the  common  law  and  by  all  adjudications 
thereof  in  this  country.  It  Is  as  much  a  mar- 
riage as  is  a  formal  ceremony  performed  by 
an  officer  or  minister.  If  a  man  and  woman, 
intending  to  be  married  by  the  act  have  such 
formal  ceremony  performed  and  the  man 
should  die  the  next  moment  would  not  the 
woman  be  his  widow,  and,  In  this  country,  be 
entitled  to  dower  and  other  rights  of  wid- 
ows? There  can  be  no  difference  in  the  re- 
sulting effect  of  such  formal  marriage  and 
that  where  a  man  and  woman,  Intending  to 
be  married  by  the  act  mutually  contract  in 
preesentl,  he  to  be  her  husband  and  she  to 
be  his  wife.  She  becomes  his  wife  as  fully 
by  the  latter  mode  as  the  former;  and,  in 
order  to  make  them  ntan  and  wife,  there  is 
no  more  necessity  for  anything  further  in 
the  one  case  than  the  other.  What  are  the 
two  persons  the  next  moment  after  they 
contract  that  they  are  husband  and  wife? 
Are  they  married  or  single?  If  yet  single, 
when  do  they  become  married?  After  what 
act?  Sexual  intercourse?  Is  that  act  es- 
tential?  If  so,  proof  of  a  contract  in  preesen- 
tl  followed  by  living  together  in  the  same 
house  and  the  husband  providing  therefor, 
but  without  such  intercourse  (such  Instances 
have  happened),  would  not  constitute  them 
husband  and  wife.  Bishop  says  that  "at 
each  particular  mcmient  of  the  existence  of 
persons  they  must  be  either  married  or 
single.  There  Is  no  intermediate  condition." 
"To  constitute  a  marriage,  the  agreement 
must  be  In  the  present  time,  no  moment  to 
intervene  between  It  and  the  superinducing 
of  the  status."  "Mutual  present  consent, 
lawfully  expressed,  makes  the  marriage. 
What  Is  called  consummation  adds  nothing 
to  its  legal  effect."  1  Bishop  on  Mar.  & 
Dlv.  8  317. 

And  so  legal  authority  in  the  United  States 
supposed  this  was  the  common  law  of  Eng- 
land. But  it  seems  that  In  1844  an  authori- 
tative announcement  was  made  In  the  case  of 
Reg.  V.  Minis,  10  Clark  &  Fin.  534,  to  which 
we  have  already  referred,  that  it  had  never 
been  the  common  law  of  England  that  a  mar- 
riage could  take  place,  except  In  a  limited 
degree,  without  being  regularly  solemnized 
according  to  ecclesiastical  law;  that  Is,  by 
certain  church  formality.  It  is,  Indeed,  con- 
ceded by  that  case  that  there  may  be  a  mar- 
riage without  religious  ceremony  by  each 
party  contracting  per  verba  de  prsesenti,  he 
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to  be  ber  busband  and  she  to  be  bis  wife; 
but,  wbile  such  marriage  was  Indisaoluble  by 
either  or  botb  parties  and  while  it  enabled 
the  wUUng  one  to  proceed  against  the  unwill- 
ing party  to  compel  the  latter  to  have  the 
ceremony  duly  performed,  and  while  a  second 
marriage,  though  formally  solemnized,  could 
be  dissolred  on  account  of  it,  it  was  not  a 
marriage  for  most  of  the  material  rights  of 
husband  and  wife,  and  therefore  was  said 
not  to  be  "a  complete"  or  "perfect"  marriage, 
it  was  not  complete  in  that  the  woman  did 
not  take  dower  on  the  man's  death.  The 
man  had  no  rights  in  the  woman's  property. 
The  children  were  not  legitimate.  It  did  not 
impose  upon  the  woman  the  disabilities  of 
corerture.  It  did  not  make  the  subsequent 
marriage  of  either,  while  the  other  was  alive, 
YOid,  but  only  yoidable.  Page  878.  It  has 
been  stated  that  that  case  was  a  startling 
announcement  to  the  bench  and  bar  of  this 
country,  as  well  as  to  a  large  proportion  of 
the  judges  and  lawyers  of  England  and  Ire- 
land. The  case  was  a  prosecution  for  bigamy 
and  was  appealed  from  Ireland  where  the 
marriage  In  question,  thongb  performed  be- 
fore a  minister,  he  was  not  one  of  the  es- 
tablished church,  and  the  marriage  was,  for 
that  reason,  declared  void  and  of  no  effect, 
and  therefore  there  was  no  guilt  in  the  sec- 
ond marriage.  The  consideration  of  the  case, 
on  appeal,  was  far  more  thorough  than  is,  or 
can  be,  usually  given.  The  judges  in  the 
House  of  Lords  were  evenly  divided,  when, 
according  to  English  rule,  the  judgment  of 
the  lower  court  was  declared  to  be  the  law 
until  Parliament  should  enact  otherwise.  It 
was  afterwards  so  recognized  and  followed. 
Beamish  v.  Beamish,  9  H.  L.  C.  274.  But 
Reg.  V.  Minis  does  not  state  the  common  law 
of  England  as  it  was  understood  to  be  by  the 
courts  and  Legislatures  of  this  country  when 
it  was  Introduced  here.  Dyer  v.  Brannock, 
supra;  Hallett  v.  Collins,  10  How.  (U.  S.)  174, 
13  L.  Ed.  376.  It  may  safely  be  said  that  the 
courts  of  this  country  are  not  under  any  obli- 
gation to  follow  the  mutations  of  decisions 
or  new  views  announced  In  England  as  to 
what  was  the  law  of  that  country. 

While  what  we  have  written  as  to  the  com- 
pleteness of  a  common-law  marriage  is  suffi- 
ciently explicit,  yet  as  the  effect  of  such  mar- 
riage on  the  rights  of  the  parties  is  stated  in 
Reg.  V.  Minis  to  be  so  far  short  of  a  regular 
marriage  by  ceremony  as,  among  other  things 
already  mentioned,  not  to  carry  dower  to  tlie 
widow,  we  win  add,  in  order  to  leave  no 
room  for  misunderstanding,  that  the  widow 
who  has  been  thus  married  is  entitled  to  all 
the  property  rights  accorded  a  widow  who 
has  been  married  by  ceremony.  The  other 
rule  came  into  existence  by  reason  of  a  sys- 
tem of  two  courts  with  jurisdiction  over  the 
same  matter.  1  Scribner  on  Dower,  105-112. 
The  temporal  courts  declared  what  would 
constitute  a  valid  marriage,  and  the  ecclesias- 
tical courts,  with  jurisdiction  over  the  mar- 
riage relation  and  the  property  rights  of  the 


respective  parties,  and  (for  reasons  some  tbe 
very  best,  some  not  so  good)  bent  on  com- 
pelling an  observance  of  church  ceremony, 
declared  that,  while  the  marriage  without 
ceremony  was  an  indissoluble  contract,  yet 
it  was  not  a  pwfect  marriage,  and  that  rigbts 
of  the  (me  in  the  property  of  the  other,  In- 
cluding dower,  did  not  exist  The  only  door 
of  relief  for  such  unfortunate  situation,  says 
Scribner,  was  through  an  ecclesiastical  court 
which,  at  the  suit  of  the  willing  party,  would 
compd  the  other  to  submit  to  a  ceremony. 
"But  in  the  United  States  we  have  no  courts 
of  a  spiritual  character.  With  as  there  is  no 
tribunal  furnished  with  the  machinery,  or 
clothed  with  the  power,  of  compelling  tbe 
specific  performance  of  a  contract  to  marry. 
Hence,  If  we  adopt,  without  modlflcation,  the 
supposed  rule  of  the  common  law  upon  ttiis 
subject,  we  are  in  an  infinitely  worse  condi- 
tion than  the  people  of  England;  for,  while 
any  of  our  citizens  who  should  undertake  to 
contract  a  .marriage  In  preesenti  would  be 
subjected  to  all  the  dlfilcultlee  and  embarrass- 
ments with  which  the  ecclesiastical  courts 
have  environed  the  irregular  marriage  in 
England,  in  the  event  that  either  of  the  con- 
tracting parties  should  afterwards  refuse  to 
solemnize  the  marriage  In  a  more  formal 
manner,  the  other,  having  no  forum  to  which 
to  appeal  for  the  enforcement  of  a  more 
complete  performance,  would  be  neither  mar- 
ried nor  unmarried."  That  author  adds  that, 
"under  our  system  of  laws.  It  Is  a  solecism  in 
language  to  speak  of  a  marriage  as  good  for 
some  purposes  and  not  good  for  all — as  a 
marriage  which  is  not  a  marriage.  And  it 
may  be  safely  said  that  in  those  states  where 
the  courts  already  have,  or  hereafter  shall 
determine  In  favor  of  the  validity  of  private 
marriages,  such  marriages  will  be  regarded 
as  being  attended  with  all  the  civil  rights, 
and  obligations  which,  under  the  ecclesiasti- 
cal law,  fiow  from  a  marriage  duly  solemniz- 
ed in  facie  ecclesiee,  and  therefore  that  they 
confer  upon  the  wife  the  right  to  dower."  It 
is  Interesting  to  note  Voltaire's  view  of  the 
subject.  He  states  that  "marriage  may  exist, 
with  all  its  natural  and  civil  effects,  inde- 
pendently of  the  religious  ceremony."  6  Vol- 
taire's Phil.  Die.  30.  "A  long  time  elapsed 
before  the  ministers  of  religion  had  anything 
to  do  with  marriage.  In  the  time  of  Jus- 
tinian, the  agreement  of  the  parties,  in  the 
presence  of  witnesses,  without  any  ceremo- 
nies of  the  church,  legalized  marriages  among 
Christians."  Id.  30.  "Marriage  is  a  contract 
in  the  law  of  nations,  of  which  the  chorcb 
has  made  a  sacrament  But  the  sacrament 
and  the  contract  are  two  very  different  things 
— with  the  one  are  connected  the  civil  effects; 
with  the  other  the  graces  of  the  church.  So, 
when  the  contract  is  conformable  to  the  law 
of  nations,  it  must  produce  every  civil  effect. 
The  absence  of  the  sacrament  can  operate 
only  in  the  privation  of  spiritual  graces."  4 
Voltaire's  Phil.  Die.  410.  So  the  point  for 
us  to  determine,  and  the  argument  of  counsel 
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b  directed  that  way.  Is  what  evidence  will 
anKiant  to  proof  of  a  common-law  marriage 
in  this  coontry.  We  have  already  stated  the 
Un-  as  we  -anderstand  It,  and  It  only  re- 
uuiiiis  to  see  tf  the  evidence  In  the  case  ful- 
fills Its  requirements. 

Both  Dr.  DaTla  and  Mrs.  Phillips  were  le- 
^Uy  capacitated  to  make  the  contract  charg- 
ed to  hare  bem  made.    There  was  evidence 
tending  to  abow  that  he  desired  to  become 
married,  of  bis  acquaintance  with  her,  and 
of  his  frequent  visits  to  her  house.    Finally 
lie  vent  there,  as  testified  to  by  her  son,  "one 
fflomlng  about  9  o'clock.    Me  and  my  oldest 
sister  was   In  the  room  when  he  came  In. 
Wp  went  in  tbe  kitchen.    Him  and  my  mother 
had  a  talk  there.    He  called  us  in  tbe  room 
acd  they  were  standing  up  on  the  floor,  and 
bad  bold  of  bands,  and  he  said  they  had 
come  to  the  conclusion  to  live  together.    They 
took  hold   of   bands.     He  called  us  In  the 
nxnn,  the  east  room,  and  they  were  standing 
Tip  there,  bad  bold  of  bands.    The  doctor  said 
be  itad  come  to  the  conclusion  to  live  togeth- 
er with  my  mother  as  man  and  wife,  and  he 
a$k«d  us  children  what  we  thought  about  it, 
aud  we  told  blm  It  was  all  right,  and  be  said 
at  his  death  he  wanted  to  leave  all  to  her 
and  her  heirs."    She  said  that  "it  suited  her." 
There  was  evidence  tending  to  show  that  aft- 
er this  he  and  she  lived  together  and  he  pro- 
Tided  for  her;   that  afterwards  he  moved  her 
nearer  the  business  part  of  the  town;    and 
that  they  kept  house  on  the  second  floor  of  a 
bnilding.     Finally,  a  child  was  bom  which 
vas  named  Joseph  B.  Davis,  Jr.    It  was  fur- 
ther shown  that  her  father  and  mother  came 
to  see  them  at  this  latter  place  when  the 
child  was   bom,  and  that  while  there  the 
former  expressed    concern   at   the   state   of 
their  relations.    Dr.  Davis,  according  to  the 
testimony  of  the  mother,  said  that  "he  had 
entered  into  this  contract  in  1903,  her  and 
him,  in  the  presence  of  the  children,  and  It 
was  all  agreed  upon.    'Now,'  he  said,  'what 
do  you  think  about  It?     I  said:    'Doctor.  I 
am  a  mighty  old  woman.    I  never  beard  of 
this  common-law  marriage.    It  might  be  so.' 
He  said:  *I  have  examined  the  law,    I  know 
what  I  am  doing.'    I  said:   'Well,  probably 
TOO  do.'    He  said:   'Will  It  be  agreeable  to 
yonr    I  said:   'Yes,  sir;   If  it  is  tbe  law.'" 
!%e  farther  testified  that  at  another  time  aft- 
errards  the  doctor  said:  "  'I  will  make  this 
•greement  in  the  presence  of  you.    We  have 
tgreed  if  it  is  agreeable  with  yon  to  be  man 
isd  wife  under  the  common  law.'     And  I 
aid:  'That  is  what  I  want  to  hear.    I  have 
been  in  trouble  about  this  thing,  and  I  don't 
want  to  have  any  more  trouble  abont  it.    If 
it  l«  law.  It  is  law,  and  I  am  satisfied.'    In 
1906  we  lived  In  the  country.     I   had  no 
dunce  to  see  the  doctor  and  meet  np  with 
bin.  In  ld06  we  moved  back  to  town.    He 
•aid  at  that  time  in  tbe  presence  of  the  old 
tentleman:  'I  will  call  your  attention  to  this 
"iMwion.'    In  January,  1905,  January  11th, 
be  kKdced  It  vp  and  said,  'This  is  Ja:nuary 


11th,'  he  said —  He  called  her  in  the  room. 
She  was  about  her  work,  and  he  called  her. 
He  said:  'Ella,  your  mother  has  come.  Come 
in  here.  We  want  to  have  a  conversation 
over  this  matter.'  He  said:  'We  want  to  en- 
ter into  this  contract  while  your  father  and 
mother  are  here,  and  we  Join  hands  together.' 
And  he  says:  'I  take  her  as  my  wife,  end 
we  will  live  together  as  long  as  we  shall  live. 
I  bold  her  as  my  wife.'  And  he  says:  'At 
my  death  everything  I  have  got  I  want  to  go 
to  her  and  little  Joe  and  my  heirs.'  She  said, 
while  standing  holding  hands:  'I  will  take 
and  hold  him  as  my  husband,  and  everything 
shall  be  ours  together  as  long  as  we  live.' " 
The  father's  testimony  was  substantially  the 
same. 

If  we  concede  that  the  evidence  of  what 
occurred  at  what  is  called  the  first  contract 
standing  alone  was  not  sufficiently  clear  and  ex- 
plicit to  show  a  present  contract  of  marriage, 
yet  it  is  not  necessary  to  say  whether  what 
followed  in  the  way  of  conduct  by  the  con- 
tracting parties  was  sufficient  to  show  that 
they  understood  what  they  said  at  that  time 
to  be  a  legal  contract  of  marriage,  and  that, 
in  accordance  with  that  Idea  of  its  legality, 
they  lived  together  as  man  and  wife,  and 
therefore,  thus  supplemented,  was  sufficient 
to  constitute  a  marriage  at  common  law;  for, 
however  that  may  be,  there  was  evidence 
strongly  tending  to  show  that,  acting  upon 
the  contract  as  constituting  a  marriage,  they, 
after  the  birth  of  the  child,  again  formally 
entered  into  a  contract  which  showed  a  mar- 
riage with  intention  to  assume  the  marriage 
status  in  prsesentl.  We  therefore  conclude 
that  there  was  ample  evidence  to  support  the 
court's  finding  of  a  marriage  at  common  law. 
In  ao  doing  we  have  in  mind  the  evidence  In 
behalf  of  the  defendant  that  a  marriage  was 
not  intended,  and  was  not  recognized  by  Dr. 
Davis,  nor  by  the  community  In  which  they 
lived.  Such  insistence  has  made  necessary 
tbe  somewhat  extended  investigation  we  have 
given  the  subject 

We  do  not  regard  the  rulings  in  excluding 
statements  made  by  Dr.  Davis  In  regard  to 
the  plaintiff  as  Improper;  nor  do  we  see  how. 
If  admitted,  it  would  have  changed  the  result. 
The  judgment  must  therefore  be  affirmed. 
All  concur. 


BLACKFORD  v.  HEMAN  CONST.  CO.  et  al. 

(St.  Louis  Court  of  Appeals.     Missouri.     June 
28.  190a) 

1.  Nuisance— What   Constitutes  —  La wrui. 

Business— Use  of  Explosives. 

The  employment  of  explosives  In  a  stone 
quarry  contiguous  to  anotlier's  property  in  a 
large  city  is  unreasonable,  and  will  authorize 
either  injunctive  relief  as  against  a  nuisance, 
or  an  action  for  damages,  though  tbe  business  is 
entirely  lawful  and  prosecuted  with  the  utmost 
care. 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nuisance,  |  15.] 
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2.  Tbespass  —  RiAi.  Property  —  IShkowiho 
Stone  or  Son.  on  Premises. 

Throwing  stone  or  soil  on  the  property  of 
another  as  a  result  of  blasting  amounts  to  an 
actual  trespass,  even  in  the  absence  of  negli- 
gence. 

TEd.  Note.— For  cases  in  point,  see  CSent.  Dig. 
vol.  46,  Trespass,  {  S.] 

3.  NUISAROB— jARRinO   BUHiDINaS. 

The  jarring  of  buildings  or  causing  them  to 
vibrate,  because  of  the  emplojrment  of  explosives 
and  the  operation  of  heavy  machinery,  may  be 
enjoined  as  a  nuisance. 

[Eld.  Note.— For  ca^es  in  point,  see  Cent.  Dig. 
vol.  37,  Nnisance,  Sg  15,  23.] 

4.  Same— Escape  ov  Limestone  Dust. 

The  escape  of  fine  limestone  dust  fr<»n  a 
stone  crusher,  which  disturbs  the  comfortable 
enjoyment  of  contiguous  premises,  may  be  en- 
joined as  a  nuisance. 

5.  Same— Noise. 

Though  a  trade  is  lawful  in  itself,  its  con- 
duct will  not  be  permitted  in  a  locality,  such  as 
a  residence  district  in  a  city,  where,  because 
of  the  unusual  noise  incident  thereto,  it  entails 
substantial  injiuy  to  others  by  diminution  of 
the  comfortable  enjoyment  of  life  or  property. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  {  23.] 

6.  Same— Violation  or  Lawettl  Right. 

The  test  of  a  nuisance  is  not  alone  injury 
and  damage,  but  injury  and  damage  resulting 
from  the  violation  of  a  lawful  right. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  §S  1,  3.] 

7.  Equity— Laches. 

The  doctrine  of  laches  is  enforced  against 
an  existing  right  only  where  it  would  be  highly 
unjust  and  inequitable  to  enforce  the  right,  not- 
withstanding laches. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  SS  191-196!] 

8.  Same— Acquiescence. 

The  doctrine  of  acquiescence  is  invoked  to 
preclude  relief,  where  it  appears  that  a  party 
acting  on  the  assent  implied  therefrom  has  ma- 
terially changed  his  conduct  with  respect  to 
the  suDJect-matter. 

[Ed.  Note. — For  cases  in  point,  gee  Cent.  Dig. 
vol.  19,  Equity,  {  208.] 

9.  Nuisance— Abatement  and  Injunction— 
Laches— Acquiescence. 

Where,  though  it  appears  that  the  invest- 
ment in  a  stone  quarry  amounts  to  $25,000, 
there  is  nothing  to  show  that  the  investment  or 
the  owner's  conduct  in  any  respect  was  induced 
by  the  fact  that  a  contiguous  owner  failed  to 
complain  of  the  quarry,  as  a  nuisance,  and 
from  all  that  appears  the  investment  is  no  lar- 
ger at  the  time  injunctive  relief  is  sought  against 
the  operation  of  the  quarry  than  it  was  when 
first  operated,  and  there  is  nothing  to  indicate 
that  the  owner  was  encouraged,  because  of  the 
contiguous  owner's  delay,  to  increase  its  plant 
or  ctmnge  its  conduct  or  situation  in  any  man- 
ner, no  sound  reason  appears  why  the  doctrine 
of  laches  or  acquiescence  should  be  invoked 
against  the  contiguous  owner's  right  to  relief. 

[Ed.  Note. — For  oases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  {§  62,  68.] 

10.  Same. 

Acquiescence  in  the  conduct  d  noxious 
works,  where  they  produce  little  or  no  injury, 
does  not  operate  as  acquiescence  in  the  conduct 
of  such  works  after  they  have  been  greatly  en- 
larged, and  are  productive  of  greater  injury. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nnisance,  |  62.] 

11.  Same. 

Laches  or  acquiescence  will  not  be  \)eld  to 
arise  from  a  short  period  of  delay,  where  the 


fact  of  nnisance  to  clearly  established,  and  a 
change  of  conduct  or  increased  exi)enditure  be- 
cause of  apparent  condonation  does  not  appear. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig> 
vol.  37,  Nuisance,  {g  62,  68;] 

12.  Same— Relief  Awarded— Mode  and  E3x- 
TENT  OF  Abatement. 

A  decree  restraining  the  operation  of  a 
stone  quarry  and  stone  crusher  only  in  so  far  as 
it  was  offensive  is  to  be  commended,  as  freedom 
of  action  ought  not  to  be  curtailed  more  than 
the  right  to  relief  demands. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  g  93.] 

13.  Same>-"Vibrate." 

Where  the  employment  of  explosives  in  a 
stone  quarry  caused  plastering  to  fall  from  the 
ceilings  of  a  contiguous  owner's  house,  bricka 
to  work  loose  and  fall  from  the  cornice,  and  the 
mortar  to  crumble  from  between  the  bricks  In 
the  walls,  the  word  "vibrate,"  which  means  to 
swing  or  oscillate  with  a  quick  motion,  in  a 
decree  enjoining  the  operation  of  the  quarry  so 
as  to  jar  the  owner's  buildings,  or  to  cause  the 
same  to  shake  and  vibrate,  awarded  to  the  own- 
er the  measure  of  relief  only  to  which  he  was 
entitled,  for,  if  the  quarry  could  not  be  operated 
without  causing  the  house  to  thus  vibrate,  then 
its  entire  operation  should  be  enjoined. 

VEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nuisance,  g  93. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7313.] 

Appeal  from  St.  Louis  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  George  R.  Blackford  against  tbe 
Heman  Construction  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Hickman  P.  Rodgers,  for  appellants.  Thos. 
Q.  Rutledge,  for  respondent. 


NORTONI,  J.  This  is  an  action  in  equi- 
ty, seeking  injunctive  relief  against  the  op- 
eration of  a  quarry  alleged  to  be  a  private 
nuisance.  The  circuit  court  decreed  a  per- 
petual Injunction,  and  the  defendants  appeal. 
The  quarry  is  situated  In  the  very  heart  of 
the  city  of  St.  Louis.  Its  precise  location  is 
on  a  plat  of  ground  fronting  250  feet  on  the 
north  line  of  Forest  Park  BotUevard,  bj 
about  187  feet  north  therefrom  to  an  alley. 
The  west  line  of  said  plat  of  ground  la  about 
130  feet  east  of  Spring  avenue.  The  north 
one-half  of  said  block  on  which  tbe  quarry 
is  situated  is  occupied  by  numerous  family 
residences.  Plaintiff  owns  a  lot  of  ground 
upon  which  his  residence.  No.  3770  Laclede 
avenue.  Is  located.  It  fronts  about  25  feet 
on  the  north  line  of  Laclede  avenue,  and 
extends  south  therefrom  about  187  feet  to  a 
20-foot  alley,  passing  between  his  property 
and  that  of  defendants  upon  which  Is  located 
their  quarry.  Plaintiff's  residence  consists 
of  a  two-story  brick  dwelling  house  of  nine 
rooms,  valued  at  $9,000.  The  rear  of  his 
dwelling  is  about  130  feet  from  tbe  north 
side  of  the  opening  of  the  quarry.  On  the 
rear  of  plaintiff's  lot  Is  a  shed  with  the  roof 
constructed  of  tar  and  gravel.  Plaintiff  has 
owned  and  occupied  his  residence  about  11 
years  before  tbe  institution  of  this  suit    The 
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defeodanfaf    quarry   has    been    In   operation 
about  10  years.    The  limestone  therein  lies  in 
kdges   varying   from   four  to  eight   feet   in 
thickness.     At  the  date  of  the  instltntlon  of 
this  Bult  the  (laarry  bad  attained  a  depth  of 
atWDt  110  feet    Giant  i>owder  and  dynamite 
lie  constantly  used  therein  for  blasting  heavy 
ledges  of  rock.   The  evidence  tended  to  prove 
that  for  some  time  recently  before  the  institu- 
tion of  the  suit  several  heavy  blasts  were  dls- 
ebarged  therein  dally,  except  Sundays,  many 
of  which  occasioned  stones,  some  as  much  as 
nioe  Inches  in  diameter,  to  ascend  far  above 
the  earth,    and    fall    upon   the   property   of 
(ilaintlff    and   his   neighbors.     The  tar   and 
gravel  roof  of  the  shed  on  plaintilTs  property 
hag  been  entirely  destroyed  by  stones  falling 
thereon  from  the  quarry.    A  number  of  times 
stones  have  fallen  upon  and  about  his  bouse, 
one  of  which  lodged  in  the  fork  of  a  small 
tne  about  four  inches  in  diameter,  and  spilt 
it  to  the  earth.  On  numerous  occasions  stones 
hare  fallen  so  near  members  of  his  family 
about  the  premises  as  to  threaten  their  safe- 
ty.   One  of  his  neighbors  testified  to  a  stone 
having   fallen   through  a  skylight  and  into 
the  room  of  his  residence  in  which  he  was 
iltting.    Others  testified  to  stones  having  fal- 
len In  Laclede  avenue,  as  much  as  200  feet 
away  ftom  the  quarry.    Others  gave  evidence 
of  stones  having  fallen  on  their  houses  and 
itoat  their  yards  In  the  same  block.  A  paint- 
er engaged  at  his  trade  in  the  block  testified 
to  having  received  an  injury  to  his  leg  from 
a  stone  falling  after  a  blast  at  the  quarry. 
Plaintiff  and  others  testified  as  to  their  sev- 
eral properties  being  Jarred  and  shaken  from 
the  heavy  explosions  Incident  to  the  blasting ; 
that  three  bricks  were  Jarred  loose  and  fell 
from  the  cornice  of  plaintiff's  house;  that 
tbe  mortar  bad  been  Jarred  loose  because  of 
the  severe  vibrations  and  fallen  from  be- 
tween the  bricks  in  the  walls  of  his  resi- 
dence; that  great  sheets  of  plastering  had 
heen  Jarred  loose  and  fallen  In  tbe  rooms  of 
hb  residence,  as  was  the  case  with  respect 
to  several  other  residences  as  well.    Numer- 
008  witnesses  testified  to  the  extreme  noise 
from  the   explosions.     One,   a   sergeant  of 
police,  residing  in  the  block,  who  was  on  duty 
at  night  and  slept  in  the  daytime,  testified 
to  being  frequently  awakened  thereby;  and 
tbe  plaintiff  and  his  neighbors  gave  evidence 
to  the  effect  of  extreme  nervous  shocks  caus- 
ing them  to  quiver  and  Jump  when  some  of 
the  explosions  took  place.     It  appeared  that 
the  paper  on  the  walls  of  residences  in  some 
Instances  was  cracked  because  of  the  vibra- 
tions of  the  earth  therefrom,  and  that  dishes 
on  the  table  and  in  tbe  closet,  as  well  as  win- 
dows of  the  house,  were  frequently  rattled 
and  Jarred.     In  connection  with  the  quarry, 
defendants  maintain  a  plant  for  the  crushing 
of  stone  on  tbe  same  plat  of  ground.    This 
plant  appears  to  be  two  stories  high,  is  equip- 
ped with  heavy  machinery  appropriate  to  the 
Porpose,  and,   when  in  operation,  creates  a 
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fine  dust  resulting  from  the  crushing  of  lime- 
stone. This  dust  Is  constantly  being  blown 
by  the  wind  Into  the  residence  of  plaintiff 
and  his  neighbors,  accumulates  on  tbe  dishes, 
on  the  carpets,  curtains,  and  furniture,  and 
operates  as  a  source  of  annoyance  and  dis- 
comfort. When  the  house  Is  closed.  It  per- 
colates around  the  windows  and  doors.  To 
add  to  this  discomfort,  noxious  gases  and 
noisome  odors  are  almost  constantly  emitted 
from  the  prosecution  of  the  quarry  and  stone 
crusher,  permeating  the  atmosphere  in  and 
about  the  residence  of  the  plaintiff  and  his 
neighbors.  It  also  appears  that,  besides  tbe 
dangers  and  discomforts  mentioned,  the 
plaintlfTs  property  has  been  depreciated  in 
value  to  the  extent  of  25  per  cent  The  court 
decreed  a  qualified  injunction.  Tbe  defend- 
ants and  each  of  them  were  perpetually  en- 
Joined  from  so  operating  their  quarry,  or  per- 
mitting the  same  to  be  so  operated  as  to, 
first,  throw  rocks  and  stones  on  tbe  plaintiff's 
lot ;  second,  as  to  Jar  the  btilldlngs  on  plain- 
tiff's said  lot  or  cause  the  same  to  shake  and 
vibrate;  or,  third,  to  destroy  or  Impair  the 
comfortable  use  and  occupancy  of  such  build- 
ings by  loud  and  deafening  explosions  and 
sounds  produced  in  the  quarry ;  and,  fourth, 
from  so  operating  their  stone  crusher  had  in 
connection  with  the  quarry  or  permitting 
tbe  same  to  be  so  operated  as  to  cause  a 
fine  limestone  dust  to  fly  from  said  machine 
across  plaintiff's  lot  and  settle  in  bis  resi- 
dence. It  is  said  by  Mr.  Wood  in  bis  excel- 
lent work  on  Nuisances,  (3d  Ed.)  §  140,  that 
the  blasting  of  rock  by  the  use  of  giant  pow- 
der and  other  explosives  in  the  vicinity  of 
another's  dwelling  house  is  a  nuisance  where 
the  blasting  is  negligently  done.  There  Is 
no  proof  of  negligence  In  this  case,  imless 
such  may  l>e  inferred  from  the  loud  and 
severe  explosions.  Be  this  as  it  may,  the 
case  falls  within  the  rule  with  respect  to  tbe 
employment  of  dangerous  explosives  in  a 
large  city.  There  are  numerous  authorities 
to  the  effect  that  where  explosives,  as  in  this 
case,  are  employed  for  blasting  purposes  con- 
tiguous to  another's  property  in  a  large  city, 
such  must  be  regarded  as  an  unreasonable, 
unnatural,  and  unusual  use  of  his  property. 
Such  unreasonable  use  of  property  to  the  sub- 
stantial impairment  of  the  rights  of  another 
will  authorize  either  Injunctive  relief  as 
against  a  nuisance  or  an  action  at  law  for  re- 
sulting damages,  even  though  the  calling  Is 
entirely  lawful  and  It  Is  prosecuted  with  the 
utmost  care  and  skill.  In  such  circumstances 
the  question  of  negligence  Is  entirely  beside 
the  case.  Although  defendants  have,  beyond 
a  doubt,  the  right  to  quarry  stone  on  their 
proi)erty,  the  plaintiff  enjoys  the  right  to 
the  undisturbed  possession  of  his  home.  If 
these  rights  conflict,  the  right  to  operate  the 
quarry  must  yield  to  the  latter,  which,  in  tbe 
eye  of  the  law,  is  the  more  important  of  the 
two,  for  upon  grounds  of  public  policy  it  is 
better  that  one  man  should  surrender  a  par- 
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Ucalar  rue  of  his  land  than  that  another 
should  be  deprived  of  the  heneflcial  use  of 
bis  property  altogether,  which  would  result 
If  the  prlTllegea  of  the  quarry  should  be 
wholly  unrestricted.  Even  In  the  absence  of 
n^Ugence,  throwing  stone  or  soil  upon  the 
property  of  anoHier  as  a  result  of  blasting 
amounts  to  an  actual  trespass.  Colton  v. 
Onderdonk,  69  Cal.  165,  10  Pac.  395,  58  Am. 
Rep.  556;  Hay  v.  Cahoes  Co.,  2  N.  Y.  159, 
61  Am.  Dec.  279;  Tremaln  v.  Cahoes  Co.,  2 
K.  T.  163,  61  Am.  Dec.  284;  Fitzsimons  v. 
Braun,  ]99  111.  390,  65  N.  E.  249,  59  L.  R.  A. 
421 ;  Tiffin  v.  McCormlcli,  34  Ohio  St.  638,  32 
Am.  Rep.  408 ;  Bradford  Glycerine  Co.  v.  St. 
Mary's  Woolen  Mfg.  Co.,  60  Ohio  St  560,  54 
N.  E.  528,  45  L.  R,  A.  658,  71  Am.  St.  Rep. 
740;  Schaub  r.  Parlclnson  Bros.  Const.  Co., 
108  Mo.  App.  122,  82  S.  W.  1094;  Regina  y. 
Mutters,  Leigh  &  Caves  C.  C.  491 ;  Monroe  v. 
Pacific  Coast  Dredging  Co.,  84  Cal.  515,  24 
Pac.  303,  18  Am.  St  Rep.  248 ;  Thurmond 
V.  Ash  Grove,  etc.,  Co.,  125  Mo.  App.  73-77, 
102  S.  W.  617;  12  Amer.  &  Eng.  Ency.  Law 
(2d  Ed.)  508-510 ;  1  Thompson,  Com.  on  Neg. 
i  764.  Besides  such  blasting  as  resulted  In 
throwing  stones  upon  plaintiff's  premises,  the 
cowrt  enjoined  the  defendants  from  jarring 
plnlntifTs  buildings  so  as  to  cause  them  to 
shake  and  vibrate.  Tlie  Jarring  and  causing 
the  buildings  to  vibrate,  as  in  this  case,  to 
the  injury  of  another  by  means  of  the  em- 
ployment of  explosives  and  the  operation  of 
heavy  machinery,  is  frequently  enjoined  as 
a  nuisance.  Wood  on  Nuisances  (3d  Ed.)  §{ 
642,  622-624;  McKeon  v.  See,  51  N.  Y.  300, 
10  Am.  Rep.  659;  McKeon  v.  See,  4  Rob. 
v'N.  Y.)  449;  Scott  v.  Firth,  10  L.  T.  (N.  S.) 
240;  Robertson  v.  Campbell,  13  F.  C.  (S.  C.)  61. 
And,  likewise,  the  defendants  may  be  enjoin- 
ed from  permitting  the  escai>e  of  fine  lime- 
stone dust  which  disturbs  the  comfortable 
enjoyment  of  the  plaintiffs  premises.  Wood 
on  Nuisances  (3d  Ed.)  §  508;  Hutctiins  v. 
Smith,  63  Barb.  (N.  Y.)  252.  Although  a 
trade  is  lawful  in  itself,  one  will  not  be  per- 
mitted to  conduct  it  In  a  locality,  such  as  a 
residence  district  in  a  city,  where,  by  rea- 
son of  the  unusual  noise  incident  to  the 
business,  it  entails  substantial  injury  upon 
others  by  diminution  of  the  comfortable  en- 
joyment of  life  or  property.  Wood  on  Nui- 
sances (3d  Ed.)  i  619 ;  Fish  v.  Dodge,  4  Denlo 
(N.  Y.)  311,  47  Am.  Dec.  254;  Wallace  v. 
Auer,  10  Phlla.  (Pa.)  356;  21  Amer.  &  Eng. 
Ency.  Law  (2d  Ed.)  605-697.  The  doctrine 
fundamental  of  preventive  relief  in  respect 
of  nuisance  is  that  one  person  has  no  right 
to  exercise  acts  of  ownership  over  his  prop- 
erty, even  In  a  lawful  manner,  so  as  to  ma- 
terially and  substantially  Impair  the  rights 
of  his  neighbor;  and  therefore  the  test  of  a 
nuisance  is  not  alone  injury  and  dnmage,  but 
it  is  injury  and  damage  resulting  from  the 
violation  of  the  lawful  rights  of  another. 
Wood  on  Nuisances  (3d  Ed.)  §  880;  Paddock 
V.  Somes,  102  Mo.  226-237,  14  S.  W.  746,  10 
L.  R.  A.  254. 


It  is  argued  on  the  part  of  defendants  that 
plaintiff's  laches  and  acquiescence  were  such 
as  to  preclude  the  court  from  granting  tbe 
relief  given  in  the  decree.  The  argument 
predicates  upon  the  facts  that  the  quarry 
had  been  in  operation  immedlf(tely  adjacent 
to  the  plaintitTs  residence  for  10  years  t>e- 
fore  the  institution  of  this  Suit  and  ttiat  It 
represents  an  investment  of  about  $25,000. 
The  equitable  doctrines  of  laches  and  acquies- 
cence are  very  much  akin  and  almost  identi- 
cal. These  doctrines,  however,  do  not  obtain 
with  the  rigor  of  the  statute  of  limitations. 
The  statute  of  limitations  arbitrarily  pre- 
cludes the  enforcement  of  an  existing  right  by 
the  lapse  of  time  prescribed,  whereas  the 
doctrines  of  laches  and  acquiescence  arise 
from  the  fundamental  principles  of  natural 
Justice,  inherent  in  the  particular  cause  wttb 
which  the  court  is  called  upon  to  deal.  An 
examination  of  the  cases  will  disclose  that  tb<^ 
courts  only  enforce  the  doctrine  of  laches 
against  an  existing  right  in  those  cases  where 
it  would  be  highly  unjust  and  inequitable  to 
enforce  the  right  notwithstanding  laches  of 
the  plaintiff.  The  doctrine,  arising  as  It  does 
from  the  principles  of  Justice,  proceeds  upon 
the  theory  that  it  would  be  unjust  to  enforce 
the  plalntifTs  right  under  circumstances  where 
his  delay  has  placed  his  adversary  at  a  dis- 
advantage in  some  manner,  or  has  caused 
him  to  invest  means  or  materially  change  his 
course  of  conduct  because  of  the  failure  of 
the  plaintiff  to  assert  his  right  at  an  earlier 
date.  Acquiescence  Implies  assent  The  doc- 
trine Is  invoked  to  preclude  relief  in  cases 
where  It  appears  fhe  defendant  acting  upon 
this  implied  assent  has  materially  changed 
his  conduct  with  respect  to  the  subject-mat- 
ter. It  is  certain  that  mere  lapse  of  time 
alone  is  entirely  without  influence  in  those 
cases  where  the  statute  of  limitations  does 
not  obtain.  Galiiher  v.  Cadwell,  145  D.  S. 
368-373,  12  Sup.  Ct  873,  36  L.  Ed.  738;  St 
Louis  Safety  Deposit  Co.  v.  Kennett  Est., 
101  Mo.  App.  370-397,  74  S.  W.  474;  Spur- 
lock  V.  Sproule,  72  Mo.  503 ;  18  Amer.  &  Eng. 
Ency.  Law  (2d  Ed.)  97-100;  1  Beach  on  In- 
junctions, S§  42,  43.  Although  it  appears  the 
defendants'  investment  at  and  about  the  quar- 
ry amounts  to  $25,000,  there  Is  no  word  in  the 
testimony  tending  to  show  that  the  Invest- 
ment or  defendants'  conduct  in  any  respect 
for  that  matter  was  induced  by  the  fact  that 
plaintiff  failed  to  complain  of  the  nuisance. 
If  such  it  was,  theretofore.  From  all  tliat  ap- 
pears, the  investment  may  be  no  larger  now 
than  it  was  the  flrst  day  of  the  quarry's  op- 
eration. Nothing  whatever  Indicates  that 
defendants  were  encouraged  because  of  plain- 
tiffs delay  to  increase  their  plant  or  expend 
any  means,  change  their  conduct  or  situation 
in  any  manner.  Tliis  being  true,  there  ap- 
pears to  be  no  sound  principle  of  equity  in- 
voking the  doctrine  of  laches  or  acquiescence 
against  plaintiff's  right  to  relief.  However 
all  this  may  be,  when  the  facts  in  proof  are 
carefully  scrutinized,  no  word  or  circumstance 
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tberetai  Indicates  that  the  plaintltr  had  any 
right  to  relief  mitll  within  the  last  two  years 
before  tbe  Institution  of  the  suit  for  all  of 
Uie  proof  goes  to  show  the  occurrence  of  tbe 
acts  complained  of  within  the  two  years  last 
past.    It  is  possible  for  a  quarry  to  be  operat- 
«d.  even  in  tbe  situation  of  this  one,  without 
nttaiUng  annoyance  upon  the  neighbors,  and 
it  may  be  tbat  this  quarry  was  operated  for 
aiaiiy  years  so  that  no  violation  of  the  plain* 
tiff's  rtehts  occorred.    At  any  rate,  the  proof 
'rait  to  sbow  only  tbat  his  rl^ts  have  been 
iaraded  for  abont  two  years  next  befcve  tbe 
institiitlon  of  tbe  snlt,  dnrlng  which  time  the 
Kts  wUeb  produced  the  nuisance  seem  to 
iuiTe  Increased.      It  Is  certain  that  acquies- 
'•«re  in  tbe  conduct  of  noxious  works,  when 
th«y  produce  little  or  no  Injury,  does  not  op- 
•nte  acqnlescence  to  the  same  worlis  after 
ibt^  are  greatly  enlarged  and  productive  of 
creater  Injury.      Bankhart  v.  Houghton,  2T 
Bcav.  425.     And,  Indeed,  It  has  been  determin- 
*d  that  where  tbe  fact  of  nuisance  is  clearly 
«stabllsbed.  as  In  this  case,  and  nothing  ap- 
;«an   tending    to   sbow   tbe  defendant   has 
(banged  bis  conduct  or  increased  his  expendl- 
Tores  (m    account   of    apparent   condonation 
tiisiag   from    plaintiff's   conduct,   the   court 
<slll  not  adjudge  laches  or  acquiescence  to 
.rise  from  a  short  period  of  delay.    Meigs  v. 
Lister,  23  N.  J.  Eq.  199.    The  decree  was  glv- 
a  hi  a  modi  fled  form.    The  Intention  of  tbe 
-buKellor  Is  obvious  to  restrain  only  the  con- 
tact of  tbe  qnairy  and  stone  cmaher  in  Its 
:rp9ent  offensive  manner.    It  has  been  well 
•aid  tbat  sncb  decrees  are  to  be  commended 
cfaen  they  meet  the  exigencies  of  tbe  case; 
?<T  tbe  freedom  of  action  on  the  part  of  one 
'<Bgbt  not  to  be  curtailed  more  than  the  right 
■4  relief  on  tbe  part  of  another  demands. 
^$dlanb  V.  Parkinson  Const.  Co.,  108  Mo.  App.' 
U2.  82  S.  W.  1094;   2  Beach  on  InJ.  t  1072; 
HeMenomy  v.  Baud,  87  Gal.  134,  26  Pac.  705. 
Among  other  things,  the  decree  enjoined 
operating    such   quarry    or   permitting   tbe 
•ante  to  be  so  c^terated,  as  to  Jar  the  build- 
lap  on  plaintiff's  said  lot,  or  to  cause  the 
«me  to  shake  and  vibrate."    Tbe  argument 
■■dvanced  against  this  portion  of  the  decree 
•«  tbat  tbe  employment  of  the  word  "vibrate" 
•itntir  operates  to  effectually  enjoin  tbe  op- 
Tation  of  the  quarry.    It  is  said  that  it  Is 
impossible  to  prosecute  work  at  the  quarry 
Mtboat  caasing  the  plaintiff's  bouse  to  vi- 
bnte,  and  that  tbe  decree  should  be  modified 
I?  Inserting  the  words  immediately  thereaft- 
w.  "to  bis  injury  or  damage."    Tbe  argu- 
scat  most  be  examined  with  respect  to  the 
'Kts  in  proof.    The  word  "vibrate"  is  defin- 
ed by  the   Standard  Dictionary  as  follows: 
To  give  a  rapid,  swinging  or  oscillating  mo- 
•Wid;    to  move  to  and  fro,  especially  with  a 
•fokk  motion ;  move  or  swing  back  and  forth ; 
osdilate."     Now,  It  Is  certain  that  the  word 
"Tlbratei"  awards  to  the  plaintiff  tbe  measure 
«f  relief  only  to  which  be  Is  entitled.    By  ref- 
*mee  to  tbe  facts  upon  which  tbe  decree  is 
tlvtn,  it  appears  tbe  vibrations  from  unusual 


explosions  caused  plastering  to  fall  from 
plaintlfTs  celling,  bricks  to  work  loose  and 
fall  from  tbe  cornice  of  bis  house,  and  the 
mortar  to  crumble  from  between  the  bricks 
In  the  walls.  It  therefore  appears  the  vibra- 
tions contemplated  by  tbe  decree  entailed  a 
substantial  Injury  to  tbe  plaintiff's  property. 
Tbe  principle  of  equity  invoked  is  available  to 
prevent  the  Identical  Injury  mentioned.  When 
we  consider  that  the  swinging  or  oscillating 
of  brick  walls  with  a  qul<&  motion,  as  given 
in  the  definition  of  tbe  word  "vibrate"  above 
referred  to,  essentially  entails  such  results. 
It  seems  certain  tbe  argimient  advanced  is 
unsound.  If  the  quarry  cannot  be  operated 
without  causing  plalntllTs  house  to  thus  vi- 
brate, then  its  entire  operation  should  be  per- 
petually enjoined.  No  doubt  tbe  business  can 
be  successfully  prosecuted  without  such  vi- 
brations by  employing  a  lesser  quantity  of 
explosives  therein. 

The  Judgment  will  be  afllrmed.    It  is  so  or- 
dered. 

BLAND,  P.  J.,  and  QOODE,  J.,  concur. 


MITCHELL  V.  CHICAGO  &  A.  EY.  CO. 

(St  Louia  Court  of  Appeals.     Missouri.    Jane 
23,  1908.) 

1.  Oabbibbs    —    Passerokss    or    Fbxiqut 
Trains— Oabbieb'b  Duty. 

Though  passengers  upon  freight  trains  as- 
Bume  such  risks  and  hazards  as  are  ordinarily 
incident  to  tbe  operation  of  such  trains,  the 
carrier  owes  them  tbe  same  high  degree  of  care 
that  it  owes  to  passengers  on  regular  trains,  and 
a  passenger  on  a  freight  train  does  not  assume 
the  peril  arising  from  tbe  negligence  or  want 
of  proper  care  ol  those  in  charge  of  the  train. 

(Ed.  Note. — For  caxes  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  i  1008.] 

2.  Same  —  Negligence— Evidence  — Suffi- 

CIENCY. 

That  cars  of  a  freight  train  were  coupled 
so  violently  that  a  passenger  sitting  on  a  trunk 
near  a  side  door  of  the  caboose  was  thrown 
through  the  door  to  the  ground,  a  water  keg  in 
the  car  was  overturned,  papers  were  jarred  from 
the  conductor's  desk,  and  a  lamp  was  jarred 
from  Its  position,  etc.,  warrants  a  finding  that 
the  conmany  was  negligent,  though  there  is  no 
proof  of  a  i^>ecific  negligent  act  on  the  part  of 
those  operating  the  train. 

3.  SAido:. 

That  a  jerk  given  a  train  on  a  coupling  of 
can  was  extraordinary  and  unusual  tends  to 
prove  negligence  in  operating  the  train. 

4.  Neqliqence— Res  Ipsa  Loquitub. 

Where  a  thing  caasing  injury  sued  upon  is 
shown  to  have  been  under  the  management  of 
defendant  or  his  servants,  and  the  accident  was 
such  that  in  the  ordinary  course  of  things  it 
would  not  have  happened  had  those  having  the 
management  used  proper  care,  it  affords  reason- 
able evidence,  in  the  absence  of  explanation  by 
defendant,  that  the  accident  arose  from  want  of 
care. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §  218.] 

5.  Cabriebs    —    INJUBT   TO    Pasbengkb    on 
Fbeioht  T&ain — Res  Ipsa  LoQtmxTB. 

The  res  ipsa  loquitur  doctrine  applies  to 
Injury  received  by  a  passenger  on  a  freight  train 
where  cars  were  coupled  so  violently  that  he 
was  thrown  from  a  trunk  on  which  he  was  sit- 
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ting  la  the  caboose,  through  a  tide  door,  to  the 
ground,  a  water  keg  in  the  car  was  overturned, 
etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  0,  Carriers,  {f  1283,  1286.] 

6.  NBOLiGEifcii— Standard  fob  Mkasttbino. 

The  conduct  of  an  ordinarily  prudent  per- 
son is  the  standard  for  measuring  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,   Negligence,  S  8.] 

7.  Same— CoNTBiBtjTOBT  Negligenck. 

Before  contributory  negiigence  will  defeat 
recovery  for  negligent  personal  injury,  the  dan- 

Sers  must  be  so  obvious  that  an  ordinarily  pru- 
ent  man  would  not  assume  the  situation. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  ${  83-89.] 

8.  Cabbiebs  —  Passengebs  —  Contbibutobt 
Nbouoence. 

A  passenger  on  a  freight  train  could  assume 
that  a  coupling  of  cars  of  the  train  would  be 
made  without  negligence. 
0.  Same— Passengeb's  Doty. 

A  railway  passenger  need  not  exercise  more 
than  ordinary  care  for  his  own  safety. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  1348.] 

10.  Same— OONTBIBCTOBY     NEQUGENOE— JtJBT 

Question. 

Whether  it  was  negligent  for  a  passenger 
on  a  freight  train  to  sit  on  a  trunk  near  an  open 
side  door  of  the  caboose  held  under  the  evidence 
a  jury  question. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §{  1375,  1402.] 

11.  Same. 

Though  negligent  toward  a  passenger,  a 
railway  company  is  not  liable  for  resulting  in- 
jury if  his  failure  to  use  ordinary  care  con- 
tributed to  the  injury. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  1346.] 

12.  Same— Instbuctions. 

In  an  action  against  a  railway  comi>any  for 
injury  to  a  freight  train  passenger,  an  instruc- 
tion that  if  he  voluntarily  sat  near  an  open  door 
of  the  caboose,  etc.,  and  was  thrown  n:om  the 
the  car  by  the  jar  made  by  a  coupling,  he  could 
not  recover,  having  been  properly  refused  for 
failing  to  refer  the  jury  to  the  conduct  of  a 
reasonably  prudent  man  and  the  exercise  of 
ordinary  care  for  his  own  safety  as  the  stand- 
ard by  which  the  passenger's  conduct  should  be 
measured,  it  was  not  error  to  modify  it  by  di- 
recting that,  though  he  knew  he  was  liable  to 
be  thrown  from  the  car,  he  could  recover  unless 
he  was  thrown  by  a  usual  and  ordinary  jar. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty;   J.  D.  Bamett,  Judge. 

Action  by  F.  A.  Mitchell  against  the  Chi- 
cago &  Alton  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Scarrltt,  Griffith  &  Jones,  for  appellant. 
P.  H.  Cullen,  for  respondent 

NORTONI,  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  accrued  to  plaintiff  be- 
cause of  personal  injuries  received  through 
being  precipitated  from  his  seat  in  the  ca- 
iHMse  of  defendant's  freight  train.  Plaintiff 
recovered,  and  defendant  prosecutes  the  ap- 
peal. 

The  evidence  tended  to  prove  that  defend- 
ant maintains  a  branch  line  of  its  railroad 
from  Mexico  to  Cedar  City  in  this  state,  ui>on 


which  it  operates  a  freight  train  with  a.  ca- 
boose attached  for  the  purpose  of  carrying 
passengers.    The  plaintiff  became  a  passen- 
ger on  this  train  at  New  Bloomfleld,  destined 
to  the  dty  of  Mexico.    The  caboose  is  sep- 
arated into  two  compartments  by  means  of  a 
partition.    About  two-thirds  of  the  car  Is  pro- 
vided with  seats  for  passengers,  and  the  re- 
maining one-third  thereof  occupied  for    tbe 
purpose    of    carirlng    express    and    United 
States  mall  as  well  as  passengera    On  either 
side  of  the  car  there  Is  a  door  about  Ave  feet 
In  width.    On  the  date  In  question,  each   of 
these  doors  was  standing  open,  as  is  usual  In 
the  summer  time.     Upon  entering  the   car, 
plaintiff  chose  a  seat  upon  the  expressman's 
box  or  trunk  near  one  of  these  doors  and  was 
there  seated  when  the  conductor  collected  his 
fare.    The  train  progressed  to  the  city  of  Ful- 
ton, at  which  station  it  stoi^ed  for  some  time 
for    the    purpose    of    transacting    business. 
While  the  locomotive  was  engaged  in  switch- 
ing at  Fulton,  plaintiff  went  out  upon  the  de- 
pot platform  for  the  purpose  of  purchasing  a 
newspaper,  and  while  there  observed  that  the 
caboose  was  standing  with  about  six  cars  on 
the  main  line  of  the  track,  and  the  locomo- 
tive, with  other  cars  attached  thereto,  was 
detached  from  that  portion  of  the  train   to 
which  the  caboose  was  connected.     The   lo- 
comotive was  engaged  in  switching  and  pick- 
ing up  several  cars  of  stock.     Plaintiff   re- 
turned to  the  caboose  and  resumed  his  seat, 
as  before,  upon  the  expressman's  box.    Other 
passengers  were  occupying  that  portion   of 
the  car  as  well,  and  he  was  engaged  In  con- 
versation with  a  gentleman  who  was  leaning 
against  the  partition  of  the  car.    It  Is  proper 
to  say  here  that  the  two  compartments   of 
the  car  communicated  by  means  of  a  door 
-which  remained  open,  and  that  the  compart- 
ment occupied  for  the  purpose  of  express.  In 
which  the  plaintiff  was  seated,  was  constant- 
ly used  for  passenger  service  as  well.     The 
train  was  headed  northward.    The  express- 
man's box  on  which  the  plaintiff  was  seated 
was  situate  Immediately  adjacent  to  and  on 
the  east  side  of  the  car  and  also  immediate- 
ly north  of  the  open  door,  which  was  about 
five  feet  In  width,  on  the  east  side  of  the 
car.     In  this  situation,  plaintiff  was- seated 
with  his  back  to  the  northward,  the  direction 
the  train  was  going,  with  his  feet  to  the 
southward,  and  more  particularly  directed 
toward  the  center  of  the  car.    While  thus 
seated  and  In  conversation  with  his  fellow 
passenger,   the  locomotive,   with   about   six 
cars  attached,  endeavoring  to  make  an  auto- 
matic   coupling,    backed    with    great    force 
against  the  freight  cars  to  which  the  caboose 
was  attached,  and  thereby  precipitated  plain- 
tiff from  his  seat  through  the  side  door  of 
the  car  onto  the  ground,  Inflicting  the  inju- 
ries complained  of.    The  evidence  tended  to 
prove  that  this  coupling  was  made  with  great 
force  and  produced  an  extraordinary  jerk, 
jar,  and  rebound  of  the  caboose.    The  plain- 
tiff and  several  passengers  gave  evidence  to 
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the  effect  tbat,  although  they  were  familiar 
^th  tlie  operation  of  freight  trains  and  fre- 
quent passengers  thereon,  it  was  the  most 
eerere  and  extraordinary  jerk  they  had  ever 
experienced.     Plaintiff  testified  substantially 
that  the  Jar  came  Jnst  like  a  crash  and  threw 
blm  off  of  the  box,  out  of  the  door,  onto  the 
ground.    There  was  a  loud  noise.    It  was  al- 
most like  a  wrecki    It  was  the  most  severe 
jerk  he  had  ever  experienced  riding  on  any 
kind  of  train,  and  threw  him  across  the  floor, 
and  then   hurled  him  oat  of  the  side  door. 
ABOtlier   x>assenger,  who  was  seated  in  the 
passenger    compartment,    said    he    rode    on 
fKi^t  trains  a  great  deal  and  had  "never 
felt  a  more  severe  jar  except  once  at  Joliet, 
when  the  engineer  knocked  out  a  drawhead." 
The  effect   of  the  Jar  was  very  great,  and 
caused  him  to  snffer  backadie  and  headache 
so  that  be  conid  not  sleep  that  night  or  the 
next.     Another  witness  said  It  was  "almost 
like  a   collision  and  threw   the  passengers 
anxmd  right  smart,"  and  a  10-galion  water 
k^  containing  ice  and  water  was  overturned, 
and  the  water  ran  over  the  floor.    It  knocked 
papers  ont  of  the  conductor's  desk  and  pi- 
geon holes,  jarred  the  lamp  chimneys  loose 
from   their  clamps  near  the  celling  of  the 
car,  and  jarred  a  pair  of  gloves  off  the  con- 
dTMtor's  desk.    It  caused  him  to  have  a  head- 
ache   He  testified  he  had  ridden  on  freight 
trains  considerahly  and  had  observed  them 
mafctng  couplings,  but  that  tills  was  the  heav- 
iest jar  lie  had  ever  experienced.    All  of  the 
witnesses  testified  that,  besides  precipitating 
the  plaintiff  from  his  seat  tlirough  the  door 
of  the  car  onto  the  ground,  the  effect  of  the 
collision  was  safllelent  to  and  did  overturn 
the  water  keg  in  the  car,  jarred  the  lamp 
chimneys  from  the  clamps  provided-  to  hold 
them  in  position,  as  well  as  causing  numerous 
papers  and  a  pair  of  gloves  on  the  conductor's 
desk  and  other  papers  in  pigeon  holes  to  fall 
and  scatter  over  the  floor  of  the  car.    There 
was  no  other  evidence  tending  to  support  the 
allegations  of  n^llgence  of  the  defendant 
ttian  that  above  stated. 

It  is  therefore  argued,  on  the  part  of  the 
defendant,  that  the  court  should  have  per- 
emptorily directed  a  verdict  for  it  for  the 
reasons:  First,  that  the  case  Is  devoid  of 
evidence  tending  to  prove  negligence  on  the 
part  of  defendant  with  respect  to  a  defective 
track,  imperfections  in  the  car  or  apparatus, 
or  nnskilifnl  handling  of  the  locomotive  or 
cars  by  the  engineer  or  other  trainmen ;  and, 
second,  that  the  doctrine  of  res  ipsa  loquitor 
is  not  pertinent  to  the  facts  in  proof.  It  Is 
said  that  even  though  the  law  imposes  a  high 
degree  of  care  upon  the  defendant  in  favor  of 
the  passenger  on  a  freight  train,  as  it  does 
on  other  passenger  conveyances,  that  it  is 
not  responsible  for  injuries  inflicted  resulting 
fnmi  the  usual  jerks  and  jars  Incident  to 
their  operation.  In  other  words,  the  argu- 
ment invokes  the  mle  to  the  effect  that  a  per- 
BOD,  by  taking  passage  on  a  freight  train, 
atnunes  all  of  the  risks  and  inconveniences 


ordinarily  incident  to  the  operation  of  trains 
of  that  character.  Indeed,  it  is  the  law  that 
persons  taking  passage  upon  freight  trains 
assume  such  risks  and  hazards  as  are  ordi- 
narily incident  to  the  operation  of  such 
trains.  In  the  very  nature  of  things,  there 
cannot  be  the  same  immunity  from  peril  in 
traveling  upon  freight  trains  as  there  Is  In 
traveling  upon  passenger  trains.  Neverthe- 
less, if  the  carrier  accepts  passengers  on  such 
trains,  it  thereby  assumes  toward  its  patrons 
an  obligation  of  a  high  degree  of  care,  precise- 
ly as  it  does  when  prosecuting  its  calling  of 
carrying  passengers  on  its  regular  passenger 
trains.  The  measure  of  care,  however,  is  to 
be  adjusted  with  respfect  to  the  circumstances 
attending  the  different  modes  of  carriage 
and  the  incidental  hazards  assumed  by  pas- 
sengers on  freight  trains.  The  net  result 
with  respect  to  the  safety  of  the  passenger 
may  be,  and  no  doubt  is,  wholly  different,  be- 
cause of  the  inherent  hazard  Incident  to  the 
operation  of  one  train  and  not  to  the  other. 
It  is  thia  hazard  which  the  passenger  assumes 
by  taking  passage  on  a  freight  train,  the  op- 
eration of  which  he  fully  knows  and  under- 
stands to  be  subject  to  severe  jerks  and  many 
inconveniences.  The  carrier  is  responsible, 
however,  for  its  negligence  In  the  operation 
of  a  freight  train  precisely  as  It  is  in  the  op- 
eration of  its  passenger  train,  and  in  no  in- 
stance does  a  passenger  assume  the  hazard 
and  peril  arising  from  the  negligence  or  want 
of  proper  care  of  those  in  charge  of  the 
freight  train.  Hedrlck  v.  Mo.  Pac.  R.  R. 
Co.,  195  Mo.  104,  98  S.  W.  268 ;  Walt  v.  Rail- 
way, 165  Mo.  612,  66  S.  W.  1028;  Erwln  v. 
K.  C,  etc.,  Ry.  Co.,  94  Mo.  App.  289,  68  S.  W. 
88;  Hawk  v.  O.,  B.  &  Q.  Ry.  Co.  (Mo.  App.) 
108  S.  W.  1119. 

The  defendant  relies  upon  the  cases  above 
cited  to  support  its  argument  here  to  the 
effect  that  the  evidence  entirely  fails  to  show 
negligence  on  its  part  In  each  of  those  cas- 
es, the  evidence  tended  to  show  only  an  ordi- 
nary and  usual  jerk  of  the  train,  such  as  is 
ordinarily  Incident  to  the  taking  up  or  run- 
ning out  of  slack  In  long  freight  trains.  Such 
was  the  case  too  of  Guffey  v.  Railway  Co., 
63  Mo.  App.  462.  There  can  be  no  doubt  that 
the  law  was  accurately  declared  In  those 
cases  to  the  effect  that  the  plaintiffs  were  not 
entitled  to  recover,  and  this,  for  the  reason, 
if  none  other,  that  the  passengers  had  ac- 
cepted the  risk  of  such  jerks  and  jars  as.  were 
ordinarily  Incident  to  the  operation  of  the 
trains  in  question.  The  rule  is  well  settled 
to  that  effect,  and  upon  sound  principle  It 
could  not  be  otherwise.  The  facts  In  proof 
in  the  case  now  under  advisement  extend 
quite  beyond  the  usual  and  ordinary  jerks 
incident  to  the  operation  of  a  freight  train, 
however,  for  to  say  otherwise  would  be  to 
declare  that  it  was  a  usual  and  ordinary  oc- 
currence in  the  coupling  of  trains  to  produce 
such  a  collision  ad  hurls  passengers  from 
their  seats  through  the  doors  of  the  car  onto 
the  ground,  overturns  water  kegs,  jars  papers 
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from  the  conductor's  desk,  pigeon  holes,  and 
the  lamps  from  their  positions;  and,  too,  that 
it  Is  a  usual  and  ordinary  occurrence  for 
freight  trains  to  make  their  coupling  in  such 
a  manner  as  to  Inflict  injury  upon  passengers 
seated  in  the  cars,  sufficient  to  produce  head- 
ache, lame  backs,  and  the  loss  of  sleep  for 
two  saccessive  nights.  Common  knowledge 
In  that  behalf  points  such  to  be  more  than  the 
result  of  an  ordinary  and  usual  jerk  of  a 
freight  train  operated  without  negligence. 
We  are  fully  persuaded  that,  altbougb  there 
was  no  proof  of  a  specific  negligent  act  on 
the  part  of  those  operating  the  train,  the 
facts  above  related  are  amply  sufficient  to 
authorize  a  legitimate  Inference  of  negligence 
on  the  part  of  the  engineer  and  those  engaged 
in  the  coupling  constituting  substantial  evi- 
dence in  support  of  the  verdict.  The  court 
has  given  a  like  judgment  upon  facts  less  per- 
suasive heretofore.  Etorsey  v.  Railway,  83 
Mo.  App.  528.  If  the  jerk  was  extraordinary 
and  unusual,  it  tends  to  prove  negligence  in 
the  operation  of  the  train.  Bartley  v.  Met 
Street  Ry.  Co.,  148  Mo.  124-140,  49  S.  W.  840. 
As  to  the  proposition  presented  with  re- 
spect to  the  doctrine  of  res  ipsa  loquitur:  It 
is  true  our  Supreme  Court  said,  in  Hedrick 
V.  Mo.  Pac.  Ry.  Co.,  195  Mo.  104,  93  S.  W. 
268,  that  the  doctrine  of  res  ipsa  loquitur  did 
not  obtain  in  aid  of  the  plaintiff  in  that  case. 
As  we  view  it,  the  judgment  in  that  case  was 
entirely  sound  in  this  respect,  for  the  evi- 
dence developed  upon  the  trial  presented 
nothing  more  than  the  ordinary  and  usual 
jolt  and  jar  which  attends  the  operation  of  a 
freight  train,  and  therefore  fell  short  of 
pointing  negligence  on  the  part  of  defendant, 
especially  so  when  considered  in  connection 
with  the  risks  ordinarily  Incident  to  such  trav- 
el and  assumed  by  the  passenger.  The  judg- 
ment that  the  doctrine  of  imputable  negli- 
gence did  not  obtain  in  favor  of  the  plalntiO 
on  these  facts  is  entirely  without  influence 
here,  for  the  reason  the  facts  iA  proof  In  this 
case  show  an  extraordinary  and  unusual  oc- 
currence in  the  operation  of  even  a  freight 
train,  The  rationale  of  the  doctrine  res  ipsa 
loquitur  is  that  In  some  cases  the  very  na- 
ture of  the  act  complained  of  may,  of  Itself, 
and  through  the  presumption  it  carries,  sup- 
ply the  requisite  proof  of  negligence.  The 
sound  rule  on  the  subject  declared  in  an  early 
case  and  often  approved  by  the  courts  is: 
"Where  the  thing  la  shown  to  be  under  the 
management  of  defendant  or  its  servants, 
and  the  accident  is  such  as,  in  the  ordinary 
course  of  things,  does  not  happen  It  those 
who  have  the  management  use  proper  care, 
H  ufTords  reasonable  evidence,  in  the  absence 
of  explanation  by  defendant,  that  the  acci- 
dent arose  from  want  of  care."  Scott  v.  Iion- 
don,  etc.,  Dock  Co.,  3  Hurlst.  &  C.  596; 
Dougherty  v.  Mo.  Pac.  Ry.  Co.,  9  Mo.  App. 
478 ;  Id.,  81  Mo.  325,  51  Am.  Rep.  239;  Trot- 
ter V.  St  li.  &  Sub.  Ry.  Co.,  122  Mo.  App.  405, 
99  S.  W.  508 ;  St  Clair  v.  St  L.  4  S.  F.  Ry. 
Co.,  122  Mo.  App.  519,  99  S.  W.  775;   Labatt, 


Master  &  Servant,  {  834  ;  21  Amer.  &  Eog. 
Bncy.  Law  (2d  Ed.)  512,  513.  It  seems  that, 
if  there  be  any  group  of  facts  to  which  ttie 
doctrine  referred  to  is  pertinent  at  all.  It  is 
to  those  now  under  consideration,  for  there 
appears  in  proof  the  several  elements  essen- 
tial to  Invoke  it  The  locomotive  and  traia 
were  entirely  under  the  management  of  tbe 
defendant's  servants.  The  injuries  and  re- 
sults entailed  from  the  coupling  of  the  cars 
or  collision  in  proof  are  such  as  in  the  ordi- 
nary course  of  things  do  not  happen  If  those 
who  are  managing  the  coupling  use  proper 
care,  for  it  is  certainly  true  that  by  exercis- 
ing proper  care  in  that  behalf  tbe  coupling 
of  a  freight  train  Is  ordinarily  made  without 
producing  a  collision  sufficient  to  entail  tbe 
results  developed  in  the  proof  now  before  us. 
The  courts  have  given  judgments  to  the  effect 
that  the  doctrine  of  res  ipsa  loquitur  does  ob- 
tain, and  that  negligence  is  Imputed  to  de- 
fendant on  facts  almost  identical  or  at  least 
in  no  respect  materially  different  from  those 
before  the  court  Murptiy  v.  Railway,  43  Mo. 
App.  342 ;  Dougherty  v.  Railway,  9  Mo.  App. 
478;  Id..  81  Mo.  325,  51  Am.  Rep.  239.  See. 
also,  tor  a  statement  of  the  gist  of  the  doc- 
trbie,  Bartley  v.  Met  Street  Ry.  Co.,  14S 
Mo.  124-140-141,  49  S.  W.  840. 

It  is  insisted,  however,  that  tbe  court 
should  have  directed  a  verdict  for  ttte  defend- 
ant because  of  the  negligence  of  plaintiff  con- 
tributing to  his  injury,  and  the  fact  that  be 
seated  btmself  in  the  car  near  or  adjacent  to 
the  open  door  Is  Insisted  upon  as  one  tending 
to  establish  culpable  negligence  on  his  part. 
In  considering  this  question.  It  ia  proper  to 
say,  first,  that  under  the  proof  made  the  faot 
that  plaintiff  was  seated  in  tbat  portion  of 
the  car  employed  for  express  and  mall  Is  en- 
tirely without  infiuence  on  the  question  of 
contributory  negligence 'for  the  reason  all  the 
proof  shows  that  such  portion  of  the  car,  in- 
stead of  being  forbidden,  was,  with  the  full 
knowledge  and  consent  of  the  defendant  oc- 
cupied by  passengers  quite  as  much  as  the 
other  portions  thereof,  and  In  this  case  tbe 
conductor  collected  plaintiff's  fare  while  he 
was  seated  therein.  Tbe  pertinent  facts  to 
be  considered,  however,  with  reference  to  the 
matter  of  contributory  negligence,  assuming 
the  plaintiff  to  be  rightfully  In  that  portion 
of  the  car,  are  tbat  he  was  seated  on  the  box 
near  the  door  when  he  knew  the  train  was 
divided  in  parts  and  the  locomotive  engaged 
In  switching  at  the  time.  Of  course,  tbls 
necessarily  Involved  the  knowledge  that  the 
coupling  of  the  train  would  be  had  before  it 
departed  from  that  city,  and  that  some  con- . 
slderable  jerks  and  jars  always  attend  sucb 
couplings.  Now  the  standard  by  which  neg- 
ligence Is  measured  and  ascertained  Is  the 
conduct  of  an  ordinarily  prudent  man  situ- 
ated in  like  circumstances.  Amer.  Brew. 
Ass'n  T.  Talbot,  141  Mo.  674-686,  42  S.  W. 
GT9,  64  Am.  St  Rep.  538;  Xioehrlng  v.  West- 
lake  Const.  Co.,  118  Mo.  App.  163,  ISO,  ^  B. 
W.  747.    And  a  party  may  be  charged  witb 
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Dei^Igence  If  his  conduct  falls  short  of  tbat 
which  would  be  ascribed  to  an  ordinarily  pru- 
dent man  in  a  like  situation.    However  this 
maj  be:,  the  doctrine  Is  firmly  established  in 
this  state  to  the  effect  that,  before  a  court 
is  aatborlzed  to  declare  negligence  as  a  mat- 
ter of  la-w  to  the  extent  of  precluding  a  right 
of  recovery,  the  dangers  attending  the  sltua- 
tioo  of  the  party  must  be  such  as  to  threaten 
imminent  peril;   that  is,  the  situation  assum- 
ed by  htm  must  be  fraught  with  peril  to  his 
safety  and  portend  calamity  apart  from  and 
without  the  intervention  of  negligence  on  the 
r«rt  of  the  actor  to  threaten  the  injury.    The 
•Jangers  must  be  so.  obvious  that  an  ordinarily 
prudent  man  would  not  assume  the  situation. 
Spencer   ▼.    St   Louis  Transit  Co.,  Ill   Mo. 
Xpp.  653.  86  S.  W.  593;    Elkenberry  v.  St. 
Loois  Transit  Co.,  103  Mo.  App.  442,  80  S. 
W.  360;   "WeUmeyer  v.  St  Ix)ul8  Transit  Co., 
:96  Mo.  527,  96  S.  "W.  925.    There  is  no  doubt 
tbe  place  chosen  by  plaintiff  near  the  door 
<4toald  have  appeared  to  him  somewhat  un- 
safe. In  view  of  the  fact  that  be  knew  the 
(-oupUng  was  to  be  made.    Ttie  law  always 
presumes  correct  conduct  on  the  part  of  all 
lODcemed,  however,  and  It  was  entirely  prop- 
er for  the  plaintiff  to  presume  that  the  coup- 
ling would  be  made  without  negligence,  and 
thMetore  unattended  with  the  results  entail- 
ed by  the  negligent  conduct  which  afterwards 
develc^ied.    We  are  unable  to  say  tbat  the 
place  chosen  by  blm  for  a  seat  was  so  ob- 
'doosly  dangerous  as  to  preclude  his  right  of 
recovery,  especially  when  It  appears  that  de- 
fendant permitted  passengers  to  occupy  this 
rompartment     Of  course,  bad  be  known  or 
bad  reasons  to  believe  that  defendant's  serv- 
ants were   about  to  make  a  coupling  A-lth 
gross  negligence,  he  might,  by  exercising  ex- 
naordtnary  care,  have  chosen  a  safer  posi- 
tion in  the  car.    Tlie  law  required  no  more 
than  tlie  exercise  of  ordinary  care  for  bis 
mm  safety,  liowever.    Huelsenkamp  v.  Citi- 
lens'  By.  Co.,  37  Mo.  537,  90  Am.  Dec.  899. 
The  seroral  cases  cited  by  defendant  on  this 
(iroposltion  are  not  In  point    They  all  deal 
with  facts  where  the  party  assumed  a  situa- 
tion of  greater  danger  than  did  the  plaintiff 
in  this  case.    The  cases  of  Wait  v.  Omaha, 
etc.  By.  Co.,  165  Mo.  812,  65  a  W.  1028,  and 
Grwin  V.  K.  C.  &  Ft  S.,  etc..  By.  Co.,  94  Mo. 
App.  289,  68  S.  W.  88,  seem,  upon  a  first 
reading,  to  declare  negligence  as  a  matter  of 
law  against  a  passenger  under  circumstances 
eren  more  favorable  to  plaintiff  than  those 
disdoaed  in  tbe  proof  here.    Upon  an  atten- 
tive reading,  however,  it  will  appear  that  the 
jadgment  of  the  court  in  each  was  really 
glv«i  upon  tbe  proposition  that  the  proof  fell 
short  of  establishing  negligence  against  the 
defendant    The  matter  of  plalntllTs  contrib- 
utory negligence  was  only  Incidentally  men- 
tioned.   At  any  rate,  it  seems  their  doctrine 
is  not  a  sound  exposition  of  the  law  with  re- 
•pect  to  contributory  negligence  on  the  facts 
in  proof.    Tbe  case  was  properly  referred  to 
tbe  Jurx. 


'  Tbe  defendant  requested,  and  tbe  court  re- 
fused, its  instruction  No.  6,  as  follows:  "If 
you  believe  from  the  evidence  that  the  plain- 
tiff voluntarily  assumed  a  position  on  or 
against  tbe  messenger  trunk  at  or  very  near 
the  open  door  of  tbe  car  in  question,  and 
that  plaintiff  knew  said  door  was  open,  and 
tbat  iu  such  position  be  was  liable  to  be 
thrown  from  said  door  by  tbe  coupling  of 
cars  to  the  train,  and  that  there  were  other 
seats  provided  for  his  use,  which '  he  could 
hare  occupied  with  safety,  and  that  by  rea- 
son of  bis  taking  said  position  he  was  thrown 
from  said  car  by  tbe  Jerk  or  Jar  made  by  the 
coupling,  then  be  cannot  recover  in  this  case, 
and  your  verdict  must  be  for  the  defendant." 
The  court  modified  the  instruction  by  insert- 
ing tbe  words  "usual  and  ordinary"  imme- 
diately before  the  word  "Jerk"  in  tbe  latter 
part  thereof,  thus  directing  the  Jury  that, 
even  though  the  plaintiff  knew  the  car  door 
was  open  and  the  coupling  wab  to  be  made, 
and  that  in  such  position  be  was  liable  to  be 
thrown  from  the  car,  he  was  still  not  pre- 
cluded from  a  recovery  unless  he  was  thrown 
from  tbe  car  by  a  usual  and  ordinary  Jerk  oi 
Jar.  It  is  urged  this  served  to  entirely  ellml 
nate  tbe  question  of  bis  contributory  negli- 
gence on  tbe  case  made  from  the  considera- 
tion of  the  Jury  and  was  error.  As  modified 
the  Instruction  directed  the  Jury  that  they 
should  consider  those  facts  only  In  case  the 
plalntllTs  injury  was  received  as  a  result  of 
a  usual  and  ordinary  Jerk;  tbat  Is,  in  case 
there  was  no  negligence  on  the  part  of  tbe 
defendant,  tor,  if  tbe  injury  was  occasioned 
by  a  usual  and  ordinary  Jerk  of  a  freight 
train,  It  was  one  of  tbe  risks  assumed  by  tbe 
plantiff  and  cannot  be  attributed  to  the  de- 
fendant as  resulting  from  an  act  of  negli- 
gence. By  this  Instruction  as  requested,  tbe 
defendant  no  doubt  sought  to  submit  to  the 
Jury  tbe  proposition  that,  even  though  the 
defendant  may  have  been  negligent,  yet  if 
the  plaintiff  was  guilty  of  a  breach  of  ordi- 
nary care  contributing  to  his  Injury  he  could 
not  recover.  This  Is  a  sound  proposition  of 
law,  but  the  instruction  did  not  incorporate 
it  To  have  given  the  instruction  first  re- 
quested would  have  been  equivalent  to  direct- 
ing the  Jury  tbat  the  acts  therein  enumerated 
constituted  negligence  as  a  matter  of  law, 
and  this,  too,  notwithstanding  a  reasonably 
prudent  man,  exercising  ordinary  care  for  his 
safety,  might  have  done  likewise  under  the 
same  circumstances.  Plaintiff  is  to  be  held 
to  the  measure  of  care  only  which  would  be 
exercised  by  an  ordinarily  prudent  person  in 
a  like  situation.  The  instruction  wholly  fail- 
ed to  refer  the  jury  to  the  conduct  of  a  rea- 
sonably prudent  man  and  the  exercise  of  or- 
dinary care  for  his  own  safety  as  the  stand- 
ard of  care  and  measure  of  duty  by  which 
plaintifTs  neglect  or  care  in  that  behalf 
should  be  ascertained.  It  was  therefore 
properly  refused.  The  instruction,  as  re- 
quested, having  failed  to  properly  declare  the 
law  with  respect  to  contributory  negligence. 
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the  conrt  did  not  err  In  modl^lng  it  so  as  to 
destroy  Its  purpose  to  preclude  a  recovery 
unless  In  the  event  there  was  no  negligence 
on  the  part  of  defendant.  In  such  case,  a 
recovery  would  have  beea  precluded  because 
of  the  failure  to  establish  negligence  on  the 
part  of  defendant  rather  than  for  the  reason 
that  negligence  should  be  attributed  to  the 
plaintiff.  The  modification  inserted  by  the 
court  was  to  the  end  that  the  instruction 
should  not  amount  to  a  direction  precluding 
plaintiff's  recovery  unless  the  Injury  resulted 
'  from  the  usual  and  ordinary  jerk  of  the  train, 
in  which  case  there  was,  of  course,  no  negli- 
gence on  the  part  of  the  defendant  The 
modification  was  proper  under  the  circum- 
stances stated. 

We  have  given  attention  to  the  other  ques- 
tions presented  In  the  briefs  and  find  them  to 
be  without  sufficient  merit  to  Justify  prolong- 
ing the  opinion.  They  will  therefore  not  be 
discussed. 

The  judgment  is  affirmed. 

It  is  so  ordered. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


KELLOOO  T.  CIT;  OF  EIRKSYILLE. 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  29,  1908.    Rehearing  Denied 

July  15,  1908.) 

1.  Plbadino— Elbction  Between  Causes  or 

AcnOR— RiFABIAR     BiQHTB— POIiUTION     OF 

Stbeak. 

In  an  action  for  damages  arising  from  the 
pollution  of  a  stream,  a  connt  in  tne  petition 
based  the  action  on  the  wrongful  deposit  of 
filth  and  sewage  on  plaintiff's  land,  alleging  that, 
by  reason  thereof,  the  rental  value  of  plaintiff's 
land  was  reduced,  his  pasturage  destroyed,  and 
bis  family  made  sick,  and  their  health  injured, 
and  the  market  value  of  the  lands  diminished. 
Held  that,  since  all  damages  arising  from  a 
single  wrong  make  but  one  cause  of  action,  the 
count  did  not  contain  more  than  one  cause  of 
action  In  asking  damages  for  the  decrease  in 
the  value  of  the  land,  a  decrease  in  its  rental 
value,  and  the  impairment  of  the  health  of 
plaintiff's  family.  Hence  a  motion  to  require 
plaintiff  to  elect  on  which  cause  he  would  rely 
was  properly  overruled. 

FEM.  Note.— For  cases  in  point,  see  Cent  Dijs. 
vol.  39,  Pleading,  fi  1199.] 

2.  MuNciPAi,  OOBPORATioNB— Sewage  —  Pol- 
lution OF  Stbeau—Dauages— Permanent 
Injuby  to  Pbopebty. 

Where  a  city  collects  its  sewage,  and  dis- 
charges it  in  a  volume  into  a  stream,  whereby 
a  riparian  property  owner  is  injured,  he .  may 
recover  for  a  permanent  injury  to  the  property, 
and  depreciation  in  the  value  of  the  land  caused 
by  the  nnisance  is  a  proper  element  of  the  dam- 
age. 

[Ed.  Note. — For  cases  In  point,  see  Tent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1787.] 

8.  TaiAI/— INSTBOOTIONS— CONFOBIIITT  TO  IS- 
SUE. 

A  petition  in  an  action  for  damages  for 
pollution  of  a  stream  counted  on  one  wrong,  the 
collection  and  precipitation  of  sewage  and  par- 
ticularized the  injurious  consequences  to  plaintiff 
of  that  wrong.  An  Instruction  was  given  for 
plaintiff  on  the  issue  of  damages  arising  from 


surface  drainage.     SeUL   that  the  instructi 
was  erroneous,  as  outside  the  issues. 

[Ed.  Note.— For  cases  in  point  see  Cent  Di^- 
V(d.  46,  TrUI,  {§  587-596.] 

Appeal  from  Circuit  Court,  Randolph  Couxi- 
ty;  A.  H.  Waller,  Judge. 

Action  by  Warren  J.  Kellogg  against  ttxe 
city  of  Klrlcsvllle  tor  damages  for  the  pollu- 
tion of  a  stream.  From  a' Judgment  for 
plaintiff,  defendant  appeals.  Reversed  aud 
remanded. 

H.  F.  Mlllan,  for  appellant  WiU  A.  Rotla- 
well,  James  E.  Rieger,  and  Alexander  Doib- 
eghy,  for  respondent 

JOHNSON,  J.    Action  against  KlrksviUe,  sa 
city  of  the  third  class,  to  recover  damages 
for  maintaining  a  public  sewer  from  wblclx 
sewage  was  emptied  into  a  creek  which  ruus 
through  the  farm  of  plaintiff.    The  suit  -was 
begun  September  12,  1905,  and  the  amended 
petition  on  which  the  action  was  tried    is 
la  two  counts:    In  the  flrst  the  cause  alles- 
ed  la  the  maintenance  of  the  nuisance  froiu 
October,  1899,  to  August,  1902.    In  the  second 
the  cause  is  the  continuation  of  the  nuisance 
from  November,  1902,  to  the  time  of  the  be- 
ginning of  this  suit    We  quote  as  follovra 
from  the  second  count:   "That  through  said 
lands  there  flows  a  natural  stream  of  water 
in  an  easterly  direction,  which  said  stream 
furnished  a  plentiful  supply  of  water   for 
man  and  beast  which  was  before  the  Injury 
hereinafter  complained  of  pure  and  whole- 
some, and  added  greatly  to  the  value  of  said 
land,  and  its  comfortable  use  and  enjoyment 
and  occupancy,  but  that  the  defendant  city 
had  constructed  and  now  permanently  main- 
tains a   sewer  which  collected  and  carried 
the  sewage  and  filthy  matter  of  said  dty, 
and  the  inhabitants  thereof  who  had  been 
permitted  by  said  city  to  connect  privies  and 
water-closets  with  said  sewer,  and  empticMl 
and  discharged  its  said  foul  and  filthy  sew^- 
age  and  contents  into  said  stream  at  a  point 
on  the  west  near  plaintiff's  said  lands,  and 
by  that  means  so  polluted  the  water  of  said 
stream  as  it  came  down  on,  and  passed  over 
plaintiff's  said  lands,  that  it  was  foul,  of- 
fensive, unwholesome,  and  unfit  for  man  or 
beast,  and,  in  its  turn,  polluted  the  atmos- 
phere so  that  the  same  was  thereby  render- 
ed offensive  and  injurious  to  the  health  and 
comfort  of  the  occupants  of  said  lands,  and 
that  the  defendant  city  suffered  and  permit- 
ted said  sewer  to  so  remain  and  continuously 
discharge   Its   foul   and   filthy   contents    as 

aforesaid  from  the day  of  Novenaber, 

1902,  until  the  present  time;  that,  by  rea- 
son thereof,  the  rental  value  of  {daintUT's 
lands  was  greatly  reduced  in  value,  his  pas- 
turage destroyed,  himself  and  family  made 
sick,  and  their  health  injured,  and  the  mar- 
ket value  of  said  lands  diminished,  thereby 
damaging  this  plaintiff  In  the  sum  of  $4,500." 
Defendant  attacked  this  count  by  motion 
"that  plaintiff  be  required  to  elect  upou 
which  cause  of  action  stated  In  the  second 
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cooDt  of  his  petition  he  will  proceed  to  tri- 
al *    *    *    because  said  count  of  said  petl- 
Uan  Is  foonded  upon  or  attempts  to  charge 
I  caese  of  action  for  the  diminution  of  the 
muk°t  ralne  of  plalntlfTs  land  by  reason  of 
the  matters  alleged  In  said  count,  and  also 
another  and   different  cause  of  action  for 
th«  decrease  or  diminution  In  the  rental  val- 
\ie  of  plaintiff's  lands,  and  also  another  cause 
of  action  for  sickness  caused  in  plaintiff's 
family  by  reason  of  the  matters  complained 
of  in  said  petition."    The  motion  was  over- 
nled,  and  one  of  the  errors  assigned  by  de- 
fendant, the  losing  party  In  the  trial  court 
and  the  appellant  here.  Is  that  the  motion 
tttoold  have  been  sustained     The  ruling  of 
the  trial  court  was  proper.    There  Is  but  one 
cause  of  action  pleaded  In  the  second  count — 
L  e^  the  wrongful  deposit  of  filth  and  sew- 
age on  plaintiff's  land — from  which  resulted 
the  different  Injuries  alleged.     The  rule  is 
veil  settled  that  all  damages  arising  from  a 
tintle  wrong  make  but  one  cause  of  action. 
Bliss  on  Code  Pleadings,  S  118;   Connoble  ▼. 
nark,  38  Mo.  App.,  loc.  dt  482;    Murphy  v. 
Transit  Co..  96  Mo.  App.  2T7,  70  S.  W.  159; 
fiord  ▼.  Transit  Co.,  108  Mo.  App.  303,  83  S. 
W.28T. 
The  CTldenee  Introduced  by  plaintiff  tends 
to  establish  the  existence  of  the  following 
state  of  facts:     Plaintiff  is  the  owner  of  a 
firm  of  70  acres  lying  east  of  the  city  of 
KiTkgrllle,  8  acres  of  which  are  within  the 
eitr  limits.    The  farm  is  crossed  by  a  natural 
waterway  called  "Steer  creek,"  In  which  sur- 
face water  flows  except  in  times  of  drouth. 
In  1S90  the  dty  extended  one  of  its  sewers, 
and  caused  it  to  discharge  sewage  Into  the 
creft,  but  at  some  distance  above  plaintiff's 
land.    In  1902  the  city  further  extended  the 
lewer,  thereby  bringing  the  point  of  dls- 
chuge  much  nearer  plaintlflTs  land.    A  bed 
of  noisome  muck  formed  tn  the  creek  in  Its 
coarse  over  the  farm,  which  gave  off  an  an- 
noying and  unwholesome  stench,  and  polluted 
the  water   so   that   It  became   unfitted   for 
plaintiff's  live  stock  to  drink.    Witnesses  say 
this  deposit  Is  of  such  a  nature  that  it  would 
remahi  Indefinitely,  even  should  the  discharge 
tMa  the  sewer  be  discontinued,  and  would 
contlnne   to   be   offensive    and    unhealthful. 
The  dwelling  house  on  the  farm  which  is  oc- 
cupied by  plaintiff  and  his  family  is  not  far 
from  tlie  creek.    No  actual  damage  under  the 
iint  count  is  shown  by  the  evidence,  nor  does 
't  appear  that  plaintiff  suffered  any  loss  of 
rentals  on  account  of  the  nuisance.    The  only 
di^tnage  disclosed   was   depreciation    in   the 
iMrket  value  of  the  land  caused  by  the  re- 
mits of  the   last   extension   of  the   sewer, 
vhich,  as  stated,  is  the  foundation  of  the 
cause  of  action  pleaded  In  the  second  count. 
Defendant  admits  that  it  built  and  extended 
^  sewer  and  caused  it  to  empty  sewage  In- 
tB  the  creek,  and.  In  effect,  admits  that  the 
Blatter  discharged  fWMn  the  sewers  consti- 
tutes a  nuisance  on  plaintiff's  land.     The 
Ptiaclpal  issue  of  fact  presented  by  the  evi- 


dence of  defoidant  relates  to  the  extent  and 
permanency  of  the  Injury.  In  substance, 
witnesses  for  defendant  say  that  the  injury 
is  but  temporary,  and  would  cease  with  the 
cessation  of  the  discharge  into  the  creek 
from  the  sewer.  At  the  request  of  plaintiff, 
the  court  gave  the  Jury  the  following  instruc- 
tions: 

"The  court  instructs  the  Jury  that,  under 
the  pleadings  and  the  evidence  in  this  case, 
the  verdict  of  the  Jury  must  be  for  the  plain- 
tiff under  the  first  count  of  the  petition  in 
this  case  in  any  sum  not  to  exceed  $1. 

"The  court  instructs  the  Jury  that  if  you 
find  and  believe  from  the  evidence  in  this 
case  that  the  plaintiff  was  the  owner  of  the 
lands  described  in  the  petition  and  that 
through  said  lands  there  flowM  a  natural 
stream  of  water,  which  said  stream  furnish- 
ed a  supply  of  pure  or  wholesome  water  for 
stock  and  other  purposes,  and  that  the  de- 
fendant city  constructed  or  maintained  a 
sewer  which  discharged  its  contents  in  the 
said  stream,  and  by  that  means  polluted  the 
water  of  said  stream  as  it  passed  over  said 
lands,  and  perman^itly  changed  the  charac- 
ter of  said  stream  by  leaving  deposits  there- 
in, thereby  rendering  the  same  unfit  for  use 
by  man  or  beast,  and  polluted  the  atmosphere 
BO  that  the  same  was  thereby  rendered  offen- 
sive or  injurious  to  the  health  or  comfort  of 

the  occupants  of  said  land  from  the 

day  of  November,  1902,  nntll  the  12th  day  of 
September,  1905,  and  that,  by  reason  of  all 
of  which,  the  said  lands  were  permanently 
reduced  in  value,  then  you  will  find  for  the 
plaintiff  on  the  second  count  of  the  petition 
In  such  stun  as  you  may  believe  from  the  evi- 
dence will  reasonably  compensate  him  for 
the  injury,  if  any  is  shown  by  the  evidence, 
not  to  exceed  $4,500  in  all ;  but,  in  consider- 
ing the  elements  composing  the  damages.  If 
any,  to  which  plaintiff  may  be  entitled,  you 
will  confine  yourselves  to  the  damages,  if 
any,  to  the  market  value  of  the  plaintllTs 
real  estate  Inmiedlately  before  the  failure 
of  the  filter  In  1902  to  operate,  and  imme- 
diately after  it  ceased  to  operate,  and  you 
can  allow  him  for  sickness  or  injury  to  the 
health  of  bis  family  only  nominal  damages. 
If  any,  but  sickness  or  Injury  to  the  health 
of  his  family  may  be  considered  by  you  in 
connection  with  the  charge  of  permanent 
damage  to  the  real  estate. 

"The  court  Instructs  the  Jury  that,  while 
the  plaintiff  cannot  recover  for  any  damage 
caused  by  the  natural  surface  drainage,  yet 
you  are  further  instructed  that  the  defend- 
ant city  has  no  right  to  collect  the  surface 
drainage  in  volume,  and  cast  the  same  on 
plaintiff's  land.  Nor  has  the  city  any  right 
to  carry  by  means  of  its  sewer  surface  drain- 
age near  the  plalntlfTs  land,  and  cast  the 
said  surface  drainage  upon  the  plaintiff's 
land,  which  surface  drainage  would  not,  but 
for  the  sewer,  reach  plaintiff's  lands. 

"The  court  instructs  the  Jury  that  the 
second   count  of  plaintiffs  petition   claims 
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damages  by  reason  of  the  diminution  of  the 
rental  value  of  his  land,  the  destruction  of 
his  pasturage,  injury  to  the  health  of  himself 
and  family,  and  reduction  In  the  value  of 
his  land  by  reason  of  the  flow  of  sewage  from 
the  Marlon  street  sewer  through  his  land 

from  the  day  of  November,  1902,  to 

the  12th  day  of  September,  1905. 

"On  this  count  of  the  petition,  you  are  Di- 
stmcted  that  there  Is  no  evidence  before  you 
under  which  you  can  find  for  the  plaintiff 
by  reason  of  any  reduction  In  rental  value 
of  his  land,  nor  by  reason  of  any  destruc- 
tion of  pasturage  nor  by  reason  of  any  In- 
jury to  the  health  of  plaintiff  or  his  family, 
but  may  allow  nominal  damages  for  the  last 
Item,  If  you  find  for  the  plaintiff  on  the 
second  count  of  the  petition." 

Defendant  contends  that  the  court  should 
not  have  submitted  to  the  Jury  the  Issue  of 
whether  the  Injury  to  plaintiff's  land  was 
permanent  in  character,  and  should  have 
declared  as  a  matter  of  law  that  It  was  tem- 
porary. Should  we  sanction  this  proposition. 
It  would  follow  that  further  error  was  com- 
mitted in  Instructing  the  Jury  that  deprecia- 
tion in  the  value  of  the  land  caused  by  the 
nuisance  was  a  proper  element  of  damage. 
Defendant  finds  support  for  its  views  in  the 
case  of  Foncannon  v.  KirksvlUe,  88  Mo.  App. 
279,  where,  with  facts  before  us  very  similar 
to  those  under  consideration,  we  said :  "The 
most  important  consideration  In  the  case  is 
the  measure  of  damages  adopted  by  the  court 
in  the  admission  of  evidence  and  instructions 
to  the  Jury.  The  court  Instructed  the  Jury, 
if  they  found  for  the  plaintiff,  the  measure 
of  damage  was  the  difference.  If  any,  in 
the  market  value  of  the  land  and  improve- 
ments l)efore  the  sewer  was  extended  or  built, 
and  the  market  value  since.  'In  an  action  for 
negligent  Injury  to  real  estate,  the  rule  of 
damages  generally  adopted  is  to  allow  the 
plaintiff  the  difference  between  the  market 
value  of  the  land  immediately  before  the  In- 
Jury  occurred  and  the  like  value  Immediately 
after  the  injury  is  complete.'  But  it  Is  ob- 
vious that  this  rule  has  no  application  to 
such  nuisances  as  may  be  removed  the  day 
after  the  verdict  or  for  a  continuance  of 
which  a  second  or  third  action  may  be  main- 
tained, or  which  may  be  abated  at  the  in- 
stance of  the  injured  party,  by  the  order  of 
a  competent  court.  Brown  v.  Railroad,  80 
Mo.  467;  Pinney  v.  Berry,  61  Mo.  359.    Tbe 


nuisance  here  complained  of  Is  not  a  per- 
manent one,  and  may  l>e  removed,  and  is 
subject  to  abatement  by  the  order  of  a  com- 
petent court.  Therefore  the  instruction  of 
the  court  on  the  measure  of  damages,  and 
the  admission  of  evidence  supporting  the 
theory  of  the  case  contained  therein,  was 
wrong,  and  in  conflict  with  the  authorities 
last  cited."  As  we  understand  the  opinion  of 
the  Supreme  Court  in  the  later  case  of  Smitb 
▼.  Sedalla,  182  Mo.  1,  81  S.  W.  165,  a  different 
view  of  the  law  is  entertained  by  that  tribu- 
nal. Speaking  through  Valllant,  J.,  the  court 
say:  "If  the  defendant  city  has  collected. 
its  sewage  and  discharged  it  in  a  volume  in- 
to the  creek  to  the  injury  of  the  plaintiff,  he 
is  entitled  to  compensation  for  the  deprecia- 
tion caused  thereby  in  the  market  value  of 
his  land  if  that  is  shown,  for  the  destruction 
of  its  comfortable  use  and  occupation  if  that 
is  shown,  and  for  actual  loss  of  rents  If  that 
is  shown."  And,  as  we  are  bound  by  that  de- 
cision, we  must  hold  that  the  learned  trial 
judge  correctly  Instructed  the  Jury  in  the  re- 
spects under  consideration.  ' 

But  we  find  prejudicial  error  in  the  giving; 
of  the  third  instruction.  The  evidence  of 
plaintiff  tends  to  show  that.  In  addition  to 
the  discharge  of  sewage  where  it  would  in- 
jure plaintiff,  defendant  collected  surface  wa- 
ter and  discharged  it  from  the  mouth  of  tlie 
sewer,  thereby  injuring  the  land  of  plaintiflC 
The  petition  complains  of  but  one  wrong — L 
e.,  the  collection  and  precipitation  of  sewage 
— and  it  particularizes  the  Injurious  conse- 
quoices  to  plaintiff  of  that  wrong.  It  is  si- 
lent on  the  subject  of  surface  water,  and 
therefore  defendant  was  not  notified  to  pre- 
pare to  meet  the  issue  submitted  in  the  in- 
struction under  review.  No  rule  Is  better 
settled  than  that  which  prohibits  an  «ilarge- 
ment  in  the  Instructions  of  the  scope  of  the 
cause  pleaded.  Where  the  damages  resulting 
from  the  wrong  alleged  are  specially  averred, 
a  recovery  of  other  damages  will  not  be  al- 
lowed, and  where,  as  here,  the  instructioiia 
include  such  other  damages,  they  enlarge  tile 
scope  of  the  cause  of  oction. 

For  this  error,  the  Judgment  is  reversed 
and  the  cause  remanded. 

ELLISON,  J.,  concurs.  BROADDI'S,  P.  J.. 
concurs  solely  on  authority  of  Smith  v.  Se- 
dalla, supra. 
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RICH   ▼.  STATE. 
T«art  of  Crimina.1  Appeals  of  Texas.     Nov.  6, 

190T.     On  Rehe&ring,  May  13,  lOOS.) 
L  J«7KT — CRnnRAi.    Law— Cheokiko   Venire 
—AcTB  aw  Statk  Attorney. 

That  an  attorney  for  the  state  assisted  the 
dcd:  in  checking  a  venire  list  with  the  list  from 
>kich  it  was  dra^n  is  not  cause  for  quasbiDg 
Se  venire,  on  the  theory  that  the  state  s  attor- 
Hf  was  apprisied.  before  accused's  counsel,  as 
»  who  constituted  the  Tenipe,  since  after  the 
Taire  lis*  -was  dra'wn  np  it  was  subject  to  in- 
ipectiom  by  any  one  the  sheriff  cared  to  show 
ii  CO. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
rat-  31,   Jory,   »   284,  543.] 

1  Crixikai.    'Lma.-w — Harmless   Ebbob— Fail- 
ure TO   Skrvk   Jxtbors. 

The  state's  peremptory  challenge  of  jurors 
roidered  any  irregularity  in  their  summoning 
bumleaB. 

1  JlTBT CsnCIIVAX.   LtAW— SUMUONINO  JUROBB 

— DlUGEl»CK. 

It  was  not  error  to  refuse  to  quash  a  venire 
m  a  murder  case  on  the  ground  that  the  sherifTs 
ntun  failed  to  show  diligence  in  summoning 
puticnlar  jurors  drawn,  wnere  his  amended  i-e- 
t:3ii  shows  that  snch  jaroTS,  excepting  one,  were 
aM  fonnd  after  diligent  search,  and  that  that 
ioror  was  served  and  was  in  attendance,  his 
lune  being  omitted  from  the  return  by  mistake, 
lad  where  the  state  subsequently  challenged 
nidi  juror,  and  the  sheriff  and  his  deputies  tes- 
tified to  the  details  of  efforts  made  to  find  the 
«tber  jorora,  that  some  of  the  jurors  were  out 
ff  the  state,  that  none  were  omitted  purposely, 
aad  that  the  sheriff  and  his  deputies  had  carried 
1  list  of  the  jarors  throughout  the  county,  in- 
qoiring  for  them  where  they  were  supposed  to 
5»e. 
4.  ORiMrirAX.     r«AW — Harmless    Ebbob— Evi- 

In  a  mnrder  trial,  any  error  In  allowing 
:hp  state  to  show  by  an  attorney  that  it  was 
castomaiy  in  the  county  to  show  copies  of  a 
laure  to  connsel  for  accused  before  its  service 
ind  ivtnm.  and  that  the  sheriff's  oflSce  had  ex- 
teaded  snch  favor  in  other  cases  to  such  attor- 
Ky.  was  harmless,  where  the  testimony  was  giv- 
es in  the  jnry's  absence.  , 

[Ed.  Note. — For  cases  in  noint.  see  Cent  Dig. 
nL  15.   Criminal  Law.  {  3137.] 

i  JlTBT ^MUBDEH    C ABES— DBA WIWO    VEHIBE— 

Orocb. 

In  a  mnrder  trial,  it  was  not  error  to  allow 
the  derk  to  explain  why  the  venire  was  drawn 
fnat  the  lis>t  of  Jarors  for  the  week,  instead  of 
ban  the  »pecia!  venire  Mst,  and  why  the  venire 
VBs  draym  before  that  in  other  pending  murder 
ai9i>s  jiet  for  trial  before  the  case  at  bar,  since 
aerosed  had  no  right  to  have  his  venire  drawn  in 
iny  jjarticnlar  orfer  as  to  the  other  cases,  and 
tie  cWk  was  required,  in, drawing  the  venire,  to 
E»  to  the  special  venire  on  exhausting  the  regu- 
hr  venire. 
6-  CKncTSAi.  Law  — Appeal— Harmless  Eb- 


It  was  not  prejudicial  errMr  to  overrule  ac- 
eocd's  challenge  to  a  juror  for  cause,  where  it 
doa  not  appear  that  an  objectionable  juror  was 
farced  npon  accnaed  through  his  being  compelled 
to  exbaoat  a  peremptory  challenge  on  the  chal- 
le^ed  jnror. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
toL  15.  Criminal  Law,  8  3117.] 

7.  JoRT— Cbimiwal    Law— Juror's   Qualiti- 
gatioxs.  „     - 

That  a  jaror  anawerea  amrmatively  ques- 
tmoa  whether  be  would  require  accused  to  show 
that  he  did  not  kill  decedent,  etc.,  did  not  dls- 
vaslify  him ;  it  appearing  that  the  answers 
««re  giTen  under  a  misconception  of  accused's 


counsel's  qaestlons,  and  the  juror  having  stated 
that  he  would  give  accused  the  benefit  of  rea- 
sonable doubt,  when  the  court  explained  the 
law  to  him. 

[Ed.  Note.— For  ca.ses  in  point  see  Cent  Dig, 
vol.  31,  Jury,  i  437.] 

8.  Cbiminal  Law— Chanob  o»  Venue— Pil- 
JNO  Papebs. 

The  clerk  of  the  court  to  which  the  venue 
of  a  case  was  changed,  having  treated  the  in- 
dictment and  transcript  as  filed,  though  he  did 
not  so  mark  them,  was  properly  directed  to 
place  his  file  mark  thereon  nunc  pro  tunc,  after 
It  was  discovered  after  the  reading  of  the  in- 
dictment that  he  had  failed  to  mark  them ;  the 
law  regarding  the  papers  as  filed  the  day  the 
clerk  received  them. 

9.  Homicide— UxoBiciDE— Evidence— Accus- 
ed's Demeanor  During  Decedent's  Suf- 
fer in  a. 

The  state  could  show  that  one  accused  of 
uxoricide  by  using  poison  sat  by  while  his  wife 
suffered  before  her  death  with  complacency  and 
indifference,  without  inquiring  as  to  her  com- 
plaint or  the  exteut  of  her  illness,  and  manifexC- 
ing  no  concern  as  to  the  outcome  of  her  sickness. 
[Ed.  Note. — For  cases  in  noint,  see  Cent.  Dig. 
vol.  26,  Homicide,  ||  351,  356.] 

10.  Obiminal  Law— Evidence— Expert  Tes- 
timony—Stbtchnink  POISONINO. 

A  Tihysician  was  qualified  to  testify  wheth- 
er decedent  died  of  strychnine  poisoning,  where 
he  had  practiced  medicine  for  about  20  years 
and  was  a  graduate  of  a  regular  school  of  med- 
icine, though  be  had  had  no  practical  experience 
with  strychnine  poisoning,  and  the  only  knowl- 
edge be  had  of  the  subject  was  acquired  from 
reading  text-books  and  medical  works  and  from 
studying  medicine. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1007.] 

11.  Homicide— MuBDEB— Evidence. 

One  accused  of  murdering  his  wife  by  plac- 
ing strjrcbnine  in  a  fountain  syringe  used  by 
her,  having  shown  by  an  expert  that  no  traces  of 
strychnine  were  found  in  the  syringe  and  that 
if  any  had  been  piSced  there  traces  would  re- 
main, the  state  could  show  that  the  strychnine 
could  have  been  placed  in  the  nozzle  and  have 
been  forced  out  on  the  use  of  the  syringe  with- 
out leaving  a  trace. 

12.  Cbiminal  Law— Evidence— Mattebs  Not 
Subject  to  Expebt  Testimony. 

How  a  syringe  is  ordinarily  used  by  one  ac- 
customed to  Its  use  is  not  a  proper  subject  for 
expert  testimony. 

13.  Homicide— Mubdeb— Evidence. 

The  state  could  show  that  one  accused  of 
uxoricide  bad  had  improper  relations  with  an- 
other woman  18  months  or  2  years  before  the 
homicide. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  fS  326-^.] 

14.  Same. 

The  state  could  show  that  one  accused  of 
uxoricide  induced  witness  to  make  an  appoint- 
ment for  him  to  meet  a  particular  woman  a 
few  days  after  the  homicide,  where  there  was 
testimony  that  accused  had  had  improper  rela- 
tions with  such  woman  before  and  after  the 
homicide,  that  he  had  attempted  to  induce  her 
to  send  poison  to  his  wife,  that  they  had  agreed 
to  live  together  after  his  wife's  death,  and  that 
he  induced  such  woman  to  leave  the  country 
after  the  indictment  was  found. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26.  Homicide.  H  326-328.] 

15.  Same. 

One  convicted  of  murder  cannot  complain 
because  his  witness  was  permitted  to  testily  on 
cross-examination  that  decedent's  brother  brought 
witness  to  the  county  of  prosecution,  where  .she 
was  placed   in  jail,  since  that  fact   tended   to 
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discredit  her  testimony  tending  to  show  a  mo- 
tive for  the  homicide,  thus  assisting  accused's 
case. 

(Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  26,  Homicide,  SS  32&-328.] 

16.  CannNAi,    Law— Evidence  —  Opiniowb— 
Sanity— NoNPBOFXBSiONAL  Witnesses. 

In  a  murder  trial,  nonprofessional  witness- 
es for  the  state  were  properly  permitted  to  tes- 
tify concerning  deceaent's  sanity,  where  de- 
fendant offered  testimony  tending  to  show  that 
decedent  was  insane. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  8S  1045,  1046.] 

17.  Same— iNSTBUCTioNs  Covered  bt  Those 
Given— REF0SAI.  Pbopeb. 

Instructions  covered  by  those  given  are 
properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  2011.] 

18.  HomciDK  —  MiTBDEB— Evidence  —  Scfti- 

CIENCT. 

Ehridence  held  to  show  murder  in  the  first 
degree. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  f{  518-{>§8.] 

On  Rehearing. 

19.  Same  —  Dxobioide  —  Wife's  Dtino  Dec- 

L'iBATTONa. 

Under  Code  Cr.  Proc.  art  776,  prohibiting 
one  spouse  from  testifying  against  the  other, 
except  in  prosecutions  for  an  offense  by  one 
against  the  other,  in  a  trial  for  uxoricide  by 
poisoning,  the  state  could  show  declarations  by 
decedent  before  her  death  incriminating  accused. 
[Ed.  Note.— For  cases  in  point,  sM  Cent.  Dig. 
vol.  26,  Homicide,  {  447.] 

20.  Same. 

On  a  trial  for  uxoricide  by  placing  strych- 
nine in  a  syringe,  the  state  could  show  that 
shortly  before  decedent's  death  she  said  to  ac- 
cused: "Go  away.  Ward!  go  away.  Ward!  You 
know  yon  did  it.  No  longer  than  this  morning 
you  asked  me  If  I  used  th?  syringe  to-day"— 
and  that  accused  made  no  reply;  the  declara- 
tion being  one  of  fact,  and  not  one  of  opinion, 
which  would  be  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  H  451-456.] 

21.  Criminal    Law  —  Evidence  —  Declasa- 

TIONS. 

On  a  trial  for  uxoricide  by  poisoning,  state- 
ments made  by  decedent  in  accused's  absence 
were  admissible  against  accused,  especially 
where  the  same  statements  were  substantially 
made  several  times  by  decedent  in  accused's 
presence  and  were  not  denied  by  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {§  0^7-049.] 

22.  Same— Necessitt  roB  Limiting. 

When  extraneous  matter  is  admitted  in 
evidence  for  a  specific  purpose,  incidental  to,  but 
not  admissible  directly  to  prove,  the  main  issue, 
and  which  might  tend,  if  not  explained,  to  ex- 
ercise an  undue  or  improper  influence  upon  the 
jury  as  to  the  main  issue  prejudicial  to  the 
rifrhts  of  the  part^,  the  court  must  so  limit  the 
testimony  in  the  instructions  to  avoid  such  re- 
sults ;  but  a  court  need  not  limit  the  purpose  for 
which  testimony  has  been  adduced,  when  the 
admitted  testimony  proves  or  tpnds  to  prove  the 
main  fact,  or  when  it  can  only  be  used  for  a 
purpose  for  which  it  was  introduced — the  rnle 
applying  to  both  impeaching  and  corroborative 
evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  14,  Criminal  Law,  §|  1872-1876.] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 


D.  R.  Rice  was  convicted  of  murder  In  tlie- 
first  degree,  and  he  appeals.    AflSrmed. 
See  94  S.  W.  1024. 

Odell  &  Johnson,  Ramsey  &  Odell,  and 
Hugbea  &  Cummlngs,  for  appellant  F'.  J. 
McCord,  ABSt  Atty.  Gen.,  Cleveland  & 
Haynes,  W.  Polndexter,  W.  B.  Sp^,  and 
Morrow  &  Smithdeal,  for  tbe  State. 

BROOKS,  T.  Appellant  was  convicted  ot 
murder  In  tbe  first  degree,  and  his  punisti- 
ment  assessed  at  lifetime  Imprisonment  in  tbe 
Iienltentlary.  The  former  appeal  of  this  case- 
wUl  be  found  In  94  S.  W.  1024,  16  Tex.  Ct. 
Rep.  396. 

Appellant's  bill  of  exceptions  No.  1  com- 
plains of  error  of  tbe  court  In  refusing  to 
quash  the  venire.    Tbe  facts  In  said  bill  are: 
A  venire  was  drawn  according  to  tbe  statute 
of  this  state.    There  were  seven  Jury  weeks 
of  tbe  term  of  court  at  which  this  venire  was 
drawn,   and   30  men  were  drawn  for   eacli 
week,    aggregating    210    men.      There    were 
three  special  venire  cases  on  tbe  docket — this 
one.  State  v.  Harris,  and  State  v.  Watson. 
On  the  9th  of  January  the  court  made  an  or- 
der  requiring  a  special  venire  In  each  case, 
and  set  the  day  for  the  trial  of  each.    It  had 
been  previously   agreed  that  the  Rice  cas^ 
should  be  set  for  the  4th  of  February,  but 
the  court  made  no  order  on  the  docket  to 
that  effect;    but  on  tbe  9th  day  of  January 
he  did  make  tbe  order  and  set  the  oVi&e  cases 
for  the  28th  and  SOth  of  January,  raqyectlve- 
ly.    The  district  cleA,  in  drawing  tto  venire, 
drew  that  for  the  Rice  case  first,  and  drew  it 
from  210  names  on  the  lists  of  regular  jurors. 
After  tbe  venire  in  this  case  was  drawn  by 
the  clerk,  the  writ  was  made  out  and  signed 
by  bim;   one  of  the  attwneys  for  tbe  state 
assisting 'the  clerk  In  checking  off  tbe  list 
with  tbe  list  of  Jurors  from  which  It  was 
drawn.     Of   this   appellant   seriously   com- 
plains;  but  we  do  not  think  there  was  any 
error  in   this.     There  Is  no   allegation   of 
fraud,  nor  Insistence  that  anything  was  done 
irregularly;    but  the  complaint  seems  to  be 
based  purely  up<m  the  fact  that  this  apprised 
the  state's  attorney  of  who  constituted  tbe 
venire  before  appellant's  counsel  knew  saiue. 
After  tbe  venire  list  was  drawn  up,  as  In- 
dicated above.  It  was  subject  to  tbe  Inspection 
at  the  instance  of  any  one  to  whom  tbe  sher- 
iff might  see  fit  to  show  It,  and  the  fact 
that  one  of  the  state's  counsel  assisted   iu 
checking  the  jurors  would  not  be  a  ground 
for  quashing  tbe  venire. 

The  motion  complains,  further,  of  the  fail- 
ure of  tbe  court  to  serve  L.  J.  Garner  and 
Bill  Tatum,^Sr.  Both  of  these  jurors  were 
subsequently  brought  Into  tbe  court  and  ten- 
dered to  tbe  defendant  and  were  peremptor-  i 
Ily  cballeuged  by  the  state.  The  state's  chal- 
lenge of  tbe  jurors  certainly  rendered  any 
Irregularity  In  their  service  harmless.  See  ' 
Miller  v.  State  (Tex.  Cr.  App.)  83  S.  W.  393.    , 

Tbe  motlcm  complaiua,  further,  of  the  fail- 
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nre  of  tbe  conit  to  quaah  same  because  the 
retnrn  of  tbe  sheriff  falls  to  show  diligence 
with  reference  to  the  Jurors  Sanders,  Roach, 
Steeta,  Blunt,  Cruse,  Taylor,  Bailey,  Hen- 
derson, Helton,  Bankston,  and  Chapman. 
Tbe  sberUTs  amended  return  shows  that  said 
Joiors  were  not  found  In  Hill  county  after' 
diligent  search,  except  the  Juror  Sheets,  who 
hid  In  fact  been  served  and  was  In  attend- 
UK  upon  the  court,  and  whose  name  bad 
beta  omitted  from  the  return  by  mistake. 
Tki  bill  shows  that  tbe  state  subsequently 
diaUenged  Sheets  peremptorily.  Tbe  sheriff 
ui  bis  deputies  testified  before  tbe  court, 
{iTing  the  details  of  the  efforts  made  to  find 
tlie  otber  Jurors.  Their  testimony  shows  that 
some  of  these  Jurors  were  out  of  the  state; 
tbat  none  were  omitted  purposely;  that  the 
sheriff  and  his  deputies  had  carried  a  list  of 
the  jurors  throughout  the  county,  making  in- 
quiries for  them  In  the  neighborhood  where 
they  were  supposed  to  live.  After  a  very 
aTeful  reading  of  the  matter  above  com- 
jiiiDsi  of,  we  do  not  think  there  was  any 
error  in  the  ruling  of  the  court.  For  a  dls- 
cossion  of  similar  matters,  see  Spencer  v. 
State  (Tex.  Cr.  App.)  90  S.  W.  639,  and  Starr 
T.  State  (Tex.  Cr.  App.)  86  S.  W.  1023. 

In  bills  Xoa.  2  and  3  appellant  complains 
of  tbe  ruling  of  the  court  In  tbe  following: 
W.  C.  Morrow,  an  attorney  practicing  at  the 
lar,  was  asked  "if  it  was  not  tbe  custom  and 
tiabit  of  tbe  sheriffs  office  in  Hill  county, 
TeiBs,  to  prepare  copies  of  venire  and  show 
tlKm  to  counsel  for  the  defendant  before  the 
said  Tenire  Iiad  been  served  and  returned  by 
tbe  sheriff,  and  as  to  whether  tbe  sberlfTs 
office  bad  extended  such  favors  in  other  cases 
to  tlw  said  W.  C.  Morrow."  To  which  ques- 
tioo  be  answered  that  "such  was  the  cus- 
tttia,  and  such  favors  had  frequently  been  ex- 
tended to  him  In  other  cases."  Appellant  ob- 
jects to  tbe  testimony,  <m  tbe  ground  that  any 
custom  Oat  might  exist  which  was  unknown 
to  tbe  defendant  and  his  counsel  could  In  no 
»nse  be  binding  upon  him.  The  bill  shows 
that  this  question  and  answer  did  not  occur 
In  the  presence  of  the  Jury.  We  do  not  think 
that  tbe  testimony  threw  any  light  on  the 
!«gal  question  Involved  in  appellant's  bill,  but 
it  certainly  was  harmless  in  any  view. 

R.  E.  Sparkman,  clerk  of  the  court,  after 
iKing  sworn,  was  asked  to  explain  why  tbe 
Tenire  in  this  case  was  drawn  from  the  list 
of  Jnrors  for  tbe  week,  instead  of  from  tlie 
special  venire  list,  and  why  said  venire  was 
drawn  in  this  case  before  the  venire  was 
drawn  to  the  case  of  State  v.  Hence  Watson, 
wMcb  was  set  for  the  28th  of  January,  and 
the  case  of  State  v.  Leggett,  which  was  set 
for  the  mh  day  of  January,  1907.  The  court 
i^piftined  that  at  the  previous  term  of  the 
<nurt  it  made  an  order  tliat  this  cause  be  set 
for  trial  on  the  4th  day  of  February.  Ap- 
pelant objected  to  said  statement  on  tbe 
tnnnd  that,  if  an  order  was  made,  to  have 
•iiy  force  and  legal  effect  it  must  have  been 
^  writing  and  of  record,  and  that  the  record 


would  be  the  best  evidence,  and  on  the  fur- 
ther ground  that  there  was  no  order  of  rec- 
ord, and  that  a  verbal  order  could  not  have 
any  legal  force,  and  that,  if  said  order  bad 
been  made,  would  not  authorize  tbe  clerk  to 
draw  the  venire  In  this  case  from  the  list  of 
Jnrors  for  tbe  week.  Instead  of  from  the  list 
of  special  venire,  as  It  would  have  been 
drawn  If  the  clerk  had  followed  the  law  with 
reference  to  drawing  venires.  The  bill  is 
also  approved  with  the  statement  that  this 
testimony  was  Introduced  In  the  absence  of 
the  Jury.  We  know  of  no  law  that  guarantees 
to  this  appellant  the  right  to  have  his  venire 
drawn  first  or  last,  or  at  any  particular  time, 
when  there  are  two  other  murder  cases  de- 
manding a  venire.  The  law  says  that,  when 
the  clerk  In  drawing  tbe  venire  exhausts  the 
regular  venire,  then  he  must  go  to  the  special 
venire  provided  by  law.  There  certainly  is 
no  error  in  the  ruling  of  the  court. 

Bill  of  exceptions  No.  4  shows  that  E. 
Sheets,  one  of  tbe  Jnrors  mentioned  above, 
was  peremptorily  challenged  by  the  state. 
The  defendant  previous  to  the  peremptory 
challenge  complained  of  the  irregularity  of 
his  summons.  This  certainly  cures  any  pos- 
sible error  In  the  summpnlng  of  said  Sheets. 

Bills  of  exception  Nos.  8,  10,  and  12  com- 
plain of  the  following  matters :  "R.  M.  Hood, 
in  reference  to  bis  qualifications  to  serve  as 
a  Juror,  answered  as  follows  appellant's 
questions:  'Q.  Would  you  require  the  doubt 
In  your  mind  to  be  very  strong  before  you 
would  acquit,  or  would  you  acquit  him  If 
you  bad  a  reasonable  doubt?  A.  I  would  have 
to  have  a  mighty  reasonable  doubt  Q.  Would 
you  require  defendant  to  prove  that  he  did 
not  kill  her?  A.  Tea,  sir.  Q.  I  mean  to  say, 
that  after  the  state  has  rested,  if  the  state 
bad  succeeded  in  conveying  an  Impression 
to  your  mind  that  the  defendant  is  guilty, 
then  under  all  tbe  explanation  that  I  have 
given  you,  would  you  require  tbe  defend- 
ant to  establish  in  your  mind  that  be  Is  in- 
nocent, or  would  yon  only  require  of  him  to 
introduce  evidence  that  would  raise  a  rea- 
sonable doubt  In  your  mind  as  to  whether 
he  was  or  not?  A.  I  would  require  him  to 
show  evidence  that  he  was  not  guilty.'  That 
tbe  explanations  referred  to  in  the  preced- 
ing questions  were  made  by  the  court  to 
the  Juror  before  said  questions  were  pro- 
pounded and  answers  made,  which  explana- 
tion was  'that  the  defendant  was  presumed 
to  be  Innocent  until  bis  guilt  was  e8ta^lished 
beyond  a  reasonable  doubt,  and  that  tbe  de- 
fendant was  In  no  event  required  to  prove 
bis  innocence;  but,  If  the  evidence  should 
raise  a  reasonable  doubt  In  the  Juror's  mind 
as  to  whether  the  defendant  was  guilty  or 
innocent,  he  would  give  the  defendant  the 
benefit  of  the  doubt  and  acquit  him.'  There- 
after the  following  questions  were  asked 
by  appellant:  'And  if  the  state  had  satis- 
fied you  that  he  was  guilty,  bearing  in  mind 
all  tbe  explanations  stated,  that  the  defend- 
ant Is  not  required  to  prove  his  Innocence 
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after  the  state  has  proved  he  was  guilty, 
you  would  never  turn  the  defendant  aloose 
until  he  had  proved  himself  Innocent?  A. 
Yes,  sir.  Q.  The  mere  fact  that  he  would 
raise  a  reasonable  doubt  In  your  mind  as 
to  whether  he  was  guilty  or  not,  you  would 
require  more  of  him  than  that  to  prove  that 
he  Is  innocent?  A.  Tes,  sir.'  Thereupon  the 
court  propounded  the  following  questions 
to  said  Juror  Hood :  'Q.  The  law  Is,  If  you 
have  a  reasonable  doubt  as  to  his  guilt,  you 
would  turn  him  aloose.  A.  Yes,  sir.  Q. 
Would  that  instruction,  If  you  got  In  the 
Jury  box  and  hear  all  the  evidence  that  is 
admitted  before  yon,  take  the  charge  of  the 
court,  and  give  the  defendant  a  fair  and  im- 
partial trial,  and  give  him  the  benefit  of 
the  doubt  all  the  way  through?  A.  Yes, 
sir.'  Thereupon  the  defendant  challenged 
peremptorily  said  Juror."  The  defendant 
exhausted  his  peremptory  challenges  before 
the  Jury  was  selected.  The  Jur<w  Beckham, 
being  the  last  Juror  selected,  was  taken 
after  appellant  had  exhausted  his  challen- 
ges. The  court  states,  in  explanation,  that 
appellant  excepted  to  the  Juror  Beckham 
without  objection,  and  did  not  call  the  court's 
attention  to  any  <ibJectlon  to  him.  This 
being  true,  we  do  not  think  there  is  any  er- 
ror in  the  ruling  of  the  court,  but  hold  that 
the  juror  was  qualified.  The  answers  given 
to  appellant's  counsel  clearly  appear  to  have 
been  a  misconception  on  the  part  of  the  Ju- 
ror of  appellant's  question;  but,  when  the 
law  was  explained  by  the  court,  the  juror 
answered  that  he  would  give  the  defendant 
the  benefit  of  the  reasonable  doubt.  See 
Johnson  v.  State  (Tex.  Cr.  App.)  94  S.  W. 
224.  Furthermore,  no  disqualified  Juror  was 
permitted  to  serve  on  the  Jury  after  appel- 
lant exhausted  his  challenge.  See  Oreen  v. 
State  (Tex.  Cr.  App.)  98  S.  W.  1062 ;  Mays  v. 
State  (Tex.  Cr.  App.)  96  S.  W.  333,  and 
Woodward  v.  State,  97  S.  W.  501.  It  has 
frequently  been  held  by  this  court  that  de- 
fendant must  show  that  an  objectionable 
Juror  was  forced  upon  him.  See  Logglns 
V.  State,  12  Tex.  App.  73,  Keaton  v.  State. 
41  Tex.  Cr.  R.  621,  57  S.  W.  1125,  and  Green 
V.  State,  98  S.  W.  1061.  We  have  carefully 
reviewed  all  of  appellant's  assignments  with 
reference  to  the  organization  and  drawing 
of  the  venire  In  this  case,  and  must  say 
ttiat  we  do  not  think  any  of  his  complaints 
are  well  founded,  but  hold  that  this  venire 
was  dtawn  and  the  jury  was  organized  In 
strict  conformity  with  the  law  and  deci- 
sions of  this  court. 

The  twenty-fifth  to  thirtieth  grounds.  In- 
clusive, in  the  motion  for  a  new  trial,  re- 
late to  the  action  of  the  court  In  ordering 
and  allowing  the  clerk  of  the  district  court 
of  Hill  county  to  place  his  file  mark  nunc 
pro  tunc  upon  the  indictment  and  transcript, 
when,  after  the  Indictment  was  read  to  the 
jury,  it  was  discovered  that  the  clerk  had 
not  placed  bis  file  mark  upon  same.  There- 
upon the  state  filed  a  motion  setting  up  the 


fact  that  the  Indictment  and  transcript  from 
the  district  court  of  Johnson  county,  from 
which  county  the  venue  was  changed  to  Hill 
county,  had  been  received  by  the  clerk    of 
the  district  court  of  Hill  county  on  Decem- 
ber 6th,  but  that  the  clerk  neglected  to  put 
his  file  mark  on  them.     In  support  of  ttie 
motion  the  clerk  testified  that  the  same  was 
received  In  his  court  on  the  5th  of  December, 
and  the  county  attorney  Instructed  him  that 
there  was  no  law  authorizing  him  to   file 
same.    Mason  Cleveland,  county  attorney  of 
Johnson    county,    testified    that    the    Indict- 
ment read  to  the  Jury  was  the  indictment 
originally   returned  by   the  grand  Jury    of 
Johnson  county.     Thereupon  the  court  per- 
mitted the  file  mark  of  the  clerk  to  be  placed 
upon  It   Article  622,  Code  Cr.  Proc.,  provides 
that,  when  an  order  for  the  change  of  venue 
Is  made,  the  clerk  where  the  prosecution  Is 
pending  shall  make  out  a  transcript  of  tbe 
orders  made  in  the  cause  and  transmit  the 
same,  together  with  the  original  papers,  to 
the  clerk  of  the  court  to  whldi  the  venne 
has  been  changed.    We  find  no  provision  re- 
quiring the  clerk  of  the  court  to  which  venue 
is  changed  to  place  his  file  mark  upon  the 
papers,  but  clearly  it  was  proper  to  do  so 
at  tbe  time  of  their  receipt;    but  in   any 
event  the  law  would  regard  the  indictment 
and  transcript  filed  tbe  day  the  clerk   re- 
ceived the   same  in   his  custody  from   tbe 
clerk  of  the  district  court  of  Johnson  county. 
The   record   shows   that   the  district   derk 
of  Hill  county  treated  the  Indictment  and 
transcript  as  filed  papers,  and  docketed  tbe 
papers   and    issued  process  as  though   they 
had  been  filed,  and  the  only  thing  he  neg- 
lected Is  tbe  simple  duty  of  placing  his  file 
mark  on  the  papers. 

Bills  of  exception  No&  15,  16.  17,  and  18 
complain  of  the  introduction  of  the  testimony 
of  various  witnesses  who  testified  to  declara- 
tions of  the  deceased,  and  conduct  and  acts 
of  deceased,  within -an  hour  after  tbe  poison 
had  been,  through  appellant's  instrumental- 
ity, injected  into  her  bowels.  For  a  state- 
ment of  the  evidence  on  this  question,  see 
the  former  ai^eal  of  this  case  In  94  S.  W. 
1024,  16  Tex.  Ct.  Rep.  896;  also  see  said 
statement.  In  substance,  for  the  evidence  ad- 
duced upon  the  trial  of  this  case.  All  tbe 
objections  urged  to  this  testimony  were  pass- 
ed upon  by  this  court  in  the  previous  opin- 
ion, and  we  there  held  that  the  same  come 
within  the  clear  rules  of  law  and  were  en- 
tirely admissible,  either  as  res  gestae,  dying 
declarations,  or  accusations  against  appellant 
In  his  presence.  For  a  discussion  of  the  ques- 
tions, see  said  opinion.  We  do  not  deem  it 
necessary  to  again  review  the  questions,  but 
adhere  to  the  former  decision  of  this  court 
on  all  these  questions;  and  for  further  au- 
thorities on  the  questions,  in  addition  to  the 
opinion  above  cited,  see  Holden  v.  State,  18 
Tex.  App.  91,  Browning  v.  State,  26  Tex.  App. 
432,  9  S.  W.  770,  Clement  v.  State,  22  Tex. 
App.  23,  2  S.  W.  379,  Jennings  T.  State,  42 
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Tex.  Cr.  R.  78.  57  S.  W.  642,  and  Humphrey 
T.  State  (Tex.  Cr.  App.)  83  S.  W.  187.  In  the 
ease  of  Toon^y  v.  State,  8  Tex.  App.  468,  the 
record  sbows  deceased  was  tonnd  lying  at 
the  ba(^  of  a  saloon  ai^arently  dmnk.  One 
of  his  pocfceta  -was  tamed  wrong  side  out,  and 
-rben  fouiul  tlie  deceased  said  that  "he  was 
not  dmnk,  but  bad  been  drugged  and  dragged 
ont  there."  We  beld  that  said  testimony  was 
idmissjble  as  res  gestae.  In  the  case  of  Lew- 
is T.  State.  29  Xex.  App.  204,  15  S.  W.  642,  26 
Am.  St.  Rep.  720.  it  was  proved  that  one 
twiir  and  a  balf  after  the  deceased  had  been 
wounded  sbe  stated  tliat  "Joe  Lewis  bad 
eome  up  beblnd  ber  while  she  was  at  tlie 
wash  tub,  ran  bis  hand  under  her  arm,  pull- 
♦d  her  bac^,  and  cot  her  nearly  In  two."  We 
bdd  that  tbis  statem«it  was  admissible  as 
part  of  tbe  res  gestae.  As  to  what  constltntea 
rrs  frestae  and  under  what  circumstance  res 
se;rae  statements  and  dying  declarations  are 
admissible,  lee  cite  the  following  collation  of 
anthorities  :  Castillo  v.  State,  81  Tex.  Cr.  R. 
145.  19  S.  W.  882,  37  Am.  St  Bep.  794; 
Powers  ▼.  State.  23  Tex.  App.  66,  5  S.  ,W. 
153:  Fuldaer  t.  State,  28  Tex.  Aw).  466,  18 
S.  W.  750 ;  Dralce  v.  State,  29  Tex.  App.  266, 
15  S.  W.  725  :  McKlnney  v.  State,  40  Tex. 
Cr.  R.  372,  50  S.  W.  708 ;  Freeman  v.  State, 
¥}  Tex.  Or.  R.  545.  51  S.  W.  230.  46  S.  W. 
Ml. 

Bill  of  exceptions  Xo.  19  complains  of  the 
following :      "W'bile  Mrs.   James  Pickett,  the 
date's  witness,   iiiraa  on  the  stand,  slie  was 
adced    tbe    f<dlowing    question:      "Q.  State 
wbetber    he    (meaning   the  defendant)   was 
composed  or  quiet,  or  whether  he  was  rest- 
less, getting  up  and  down.     State  how  that 
was.     A.  Very  restless."    Appellant  objected 
to  this  question  and  answer,  on  the  ground 
tint  it   -was   a   matter  of  temperament,  and 
was  immaterial  and  Irrelevant  and  Inadmis- 
sible for  any  purpose,  and  called  for  a  conclu- 
gkm  of    tbe    witness   and  opinion  as  to  an 
.mmaterlal  matter;   that  same  was  calculat- 
ed to  Infiame  the  minds  of  the  Jury  against 
appellant.    Tbis  bill  is  approved  with  the  ex- 
planation that  tbe  witness  was  well  acquaint- 
ed with  tbe  defendant;   that  at  tbe  time  he 
»as  out  and  in,  first  one  way  and  then  the 
other,    and    seemed  very  restless,  unusually 
resUe^     Bill  of  exceptions  No.  20  complains 
that  tbe  state  asked  the  witness  Bowi&an  the 
following  question :     "What  was  bis  (mean- 
ing tlie  defendant's)  manner  as  yon  observed 
<n  that  occasion  (meaning  the  last  Illness  of 
ills  wife,  shortly  before  she  died),  compared 
with  his  manner  at  other  times,  whether  any- 
thing usual  or  unusual?    A.  Well,  I  thought 
it  was  very   unusual.     Q.  Describe  It  to  the 
itay.     A.  Only  in  this  way:     He  sat  there 
and  bad  nothing  to  say,  and  nothing  to  do; 
didn't  ask  a  question  as  to  bow  she  felt  or 
wiiat  was  the  matter."    This  bill  Is  approv- 
ed with  the  statement  that  the  witness  fur- 
tlker  testified  that  deceased  was  sufTerlng  In- 
tensely,  and  everybody  was  at  work  trying 
to  relieve  her  In  some  way,  and  the  defend- 


ant sat  right  there  and  did  not  say  a  word 
to  her— how  she  felt  or  what  was  the  mat- 
ter; that  the  defendant  did  not  do  a  thing 
or  say  a  word  to  her,  and  he  tliought  that 
was  remarlcable,  all  of  which  statements 
made  In  this  explanation  were  made  without 
objection.  Suppose  the  bills  before  us  should 
have  shown  that  at  the  time  of  -the  last  ill- 
ness of  appellant's  wife  he  (appellant)  bad 
been  wrought  up  to  an  intense  freney  or 
point  of  grief  and  sorrow  over  the  condition 
of  his  wife,  and  this  court  should  liold  that 
said  testimony  could  not  be  approved  as  a  cir- 
cumstance to  indicate  the  lack  of  probable 
truth  in  the  state's  Indictment,  wherein  it  Is 
alleged  that  appellant  poisoned  his  wife. 
Certainly  appellant  would  have  Just  ground 
for  believing  this  would  be  both  a  cruel  and 
Inaccurate  ruling  of  this  court  Then  surely 
the  converse  of  the  proposition'  is  equally 
true  from  the  state's  standpoint.  The  record 
shows  before  us  that  deceased  was  suffering 
the  agonies  of  death  from  strychnine  poison. 
These  witnesses  testified  in  substance  that  he 
(appellant)  sat  by  with  tbe  utmost  complacen- 
cy and  IndifFerence,  not  even  inquiring  as  to 
her  complaint  or  the  extent  of  her  illness, 
and  manifested  no  concern  as  to  the  outcome 
of  her  sickness.  This  is  a  strong  circum- 
stance to  show  the  crud  and  reckless  disre- 
gard that  appellant  had  for  the  life  and  safe- 
ty of  his  wife.  The  testimony  it  clearly  ad- 
missible. 

BUI  of  exceptions  No.  24  complains  that 
Dr.  James  Pickett  was  permitted  to  testify 
that  deceased  came  to  her  death  from  strych- 
nine poison.  Appellant  objected  to  his  testi- 
mony on  the  ground  tliat  he  was  not  qualified 
as  an  expert  In  such  a  matter  and  could  not 
therefore  give  testimony  as  to  bis  opinion  In 
such  matters,  and  was  not  qualified  accord- 
ing to  bis  own  statement  of  his  knowledge 
and  experience  with  reference  to  strychnine 
poison  cases  to  give  an  opinion  upon  such  mat- 
ters. The  witness  admitted  that  he  had  been 
practicing  medicine  for  a  period  of  atK>ut  20 
years,  was  a  graduate  of  a  regular  school  of 
medicine,  but  never  had  a  case  of  strychnine 
poison  and  never  treated  one ;  never  had  had 
any  practical  experience  with  a  case  of 
strychnine  in  the  course  of  his  practice ;  that 
the  only  knowledge  he  had  of  strychnine 
poison,  the  symptoms  and  eCTect  upon  tbe  hu- 
man system,  was  acquired  from  reading  text- 
books and  medical  works  on  the  question  and 
what  he  had  learned  at  school  while  a  stud- 
ent of  medicine.  This  testimony  was  admis- 
sible, and  so  held  by  this  court  on  the  previ- 
ous opinion  In  this  case. 

Bill  of  exceptions  No.  28  presents  the  fol- 
lowing: While  Dr.  E.  B.  Osborne  was  on  the 
witness  stand,  in  behalf  of  the  state,  over  ap- 
pellant's objection,  after  the  witness  had  been 
shown  the  fountain  syringe,  consisting  of  a 
rubber  bag  with  a  small  tube  of  rubber,  some 
four  or  five  feet  long,  extending  from  the 
lower  portlcm  of  said  bag,  and  a  gutta  percba 
or  rubber  nozzle  was  sbowu  to  have  a  small 
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opening  or  barrel  which  it  was  shown  would 
contain  from  five  to  ten  grains  of  strychnine 
in  it*  ordinary  crystal  or  pulverized  form, 
the  state  asked  the  witness  the  following 
question:  "Q.  Supposing  a  tahe  is  used  as  I 
have  described,  with  a  nozzle  as  I  have  de- 
scribed, the  stryctmine  Just  above  the  nozzle 
In  the  end  of  the  tube,  the  clamp  atrave  that 
rendering  the  crystals  in  the  bottom  of  the 
tul)e  entirely  away  from  any  water  or  any- 
thing tliat  would  dissolve,  what.  In  your  opin- 
ion would  be  the  effect,  if  the  syringe  was 
then  filled  with  warm  water  and  an  enema 
taken,  as  to  whether  or  not  there  would  be 
any  trace  of  the  strychnine  crystals  left  in 
the  tube?  A.  I  believe  tliat  the  strychnine 
would  be  washed  out  of  the  tube  immediate- 
ly, for  the  reason  that  whenever  you  clamp 
that  syringe,  that  tul>e  above,  you  are  bound 
to  get  some  air  in  there,  the  strychnine 
would  never  go  in  the  solution,  but  the  air 
would  blow  it  out  as  powder."  Appellant  ob- 
jected to  the  question,  because  same  was 
leading ;  because  there  was  no  semblance  of 
evidence  that  the  strychnine  was  so  placed, 
or  that  any  ordinary  person  would  have 
known  to  have  placed  it  there,  and  it  Is  out 
of  the  ordinary  to  place  said  poison  in  that 
way ;  that  there  is  no  evidence  that  it  would 
be  placed  or  could  have  t)een  placed  in  such 
a  way,  or  that  the  average  man  would  have 
thought  of  placing  the  strychnine  in  the  tube 
In  any  such  way  or  manner,  and  that  it  calls 
for  the  Judgment  and  conclusion  and  opinion 
of  the  witness  on  remote,  speculative,  and  In- 
conceivable evidence ;  and  that  said  testimo- 
ny is  prejudicial  to  the  minds  of  the  Jury. 
The  court  approves  the  bill  with  this  state- 
ment: "The  defendant  on  cross-examination 
elicited  from  this  witness  statements  to  the 
effect  that  he  made  an  examination  of  the  syr- 
inge used  by  the  deceased  and  found  no  tra- 
ces of  strychnine  in  same,  and  that  if  strych- 
nine bad  been  in  the  same  It  was  his  opinion 
that  traces  thereof  would  have  been  left 
The  witness  also  testified  to  several  experi- 
ments he  made  subsequently  with  a  view  of 
determining  whether  strychnine  placed  in  wa- 
ter in  a  syringe  would  leave  traces  of  the 
strychnine  in  the  syringe  when  the  water 
passed  out,  and  had  found  traces  remaining. 
Witness  further  ventured  the  opinion  that, 
if  the  deceased  died  from  strychnine  poison, 
she  did  not  get  the  same  through  the  syringe. 
Thereupon  the  state  propounded  the  above, 
and  foregoing  answers  from  the  witness, 
which  the  court  thought  entirely  proper  un- 
der the  circumstances."  We  hold  It  was 
clearly  admissible.  The  state  was  relying 
upon  the  fact  that  appellant  poisoned  his 
wife  by  placing  strychnine  in  a  syringe  that 
she  was  accustomed  to  using.  Now  the  de- 
fense had  proved  by  this  doctor  that  he  found 
no  strychnine  poison  remaining  In  the  syr- 
inge, and  that  If  any  had  been  placed  there 
some  of  it  would  still  remain,  and  certainly 
it  was  admissible  for  the  state  to  show  that 
It  could  have  been  In  there  under  a  certain 


condition  and  forced  out  of  the  syringe,  aa 
stated  above,  without  leaving  traces  of  strycb- 
nine. 

Bill  of  exceptions  No.  29  complains  of  the 
refusal  of  the  court  to  permit  Dr.  Osborne  to 
testify  as  to  how  a  syringe  of  this  kind  was 
ordinarily  used  by  one  accustomed  to  its  use. 
The  state  objected  to  this  on  the  ground  tbat 
it  was  not  a  question  for  an  expert  to  give 
testimony  about.  We  think  this  testimony 
was  not  a  matter  tbat  an  expert  could  testify 
about  The  record  shows  it  was  an  ordinary 
syringe,  and  there  Is  nothing  here  to  show 
how  the  deceased  used  It,  and  it  is  only  cir- 
cumstantially established  as  to  how  the  poi- 
son got  in  the  syringe;  hence  there  Is  no  er- 
ror in  the  ruling  of  the  court. 

Bill  of  exceptions  No.  30  shovro  that  while 
the  witness  Ollie  Shanklln  was  on  the  stand 
for  the  state.  It  appeared  that  about  18  montbs 
or  2  years  before  tlie  death  of  the  deceased 
defendant  had  Improper  relations  with  her, 
the  said  Ollie  Shanklln.  Appellant  objected 
to  this  testimony  on  the  ground  that  the  re- 
lations ceased  a  year  and  a  half  before  tbe 
death  of  appellant's  wife,  therefore  too  re- 
mote to  furnish  any  ground,  motive,  or  sug- 
gestion for  the  defendant  to  murder  his  wife ; 
that  the  only  effect  of  the  evidence  would  be 
to  show  that  he  had  maintained  casual  pass- 
ing illicit  relations  and  acts  with  the  wit- 
ness, and  could  throw  no  light  upon  any  Is- 
sue In  tbe  case.  This  bill  is  approved  with 
this  explanation:  "That  it  was  material  to 
show  ill  feeling  existed  between  deceased  and 
defendant  and  the  origin  of  the  trouble  and 
the  length  of  Its  duration.  This  witness  fur- 
ther testified  that  the  defendant  told  her  that 
the  deceased  knew  of  thes«  Improper  rela- 
tions, and  that  she,  tbe  deceased,  was  all  tbe 
time  throwing  the  witness'  name  up  to  him 
and  quarreling  with  him,  and  that  his  home 
was  not  what  it  ought  to  be  on  that  account. 
Indeed,  the  defendant  proved  by  E.  J.  Rice, 
uncle  of  tbe  defendant  that  the  deceased. 
Mrs.  Rice,  told  him,  the  said  E.  J.  Rice,  In 
the  summer  before  tbe  homicide,  that  she  and 
defendant  had  not  lived  together  as  husband 
and  wife  for  two  years.  The  court  is  of  the 
opinion  that  t)oth  were  admissible  as  tending 
to  show  the  cause  and  the  length  of  time  the 
separation  and  bad  feeling  had  existed  be- 
tween'the  two.  Besides,  the  Court  of  Crim- 
inal Appeals  on  tbe  former  appeal  settled 
this  question."  This  testimony,  as  stated  by 
the  learned  Judge,  was  held  admissible  by  the 
majority  of  this  court  on  former  appeal  of 
this  case.  If  tbe  defendant  could  have  prov- 
en that  the  utmost  harmony,  love,  fealty,  and 
fidelity  had  existed  between  him  and  bis  wife 
up  to  the  very  hour  of  the  homicide,  this  cer- 
tainly would  have  been  strong  evidence  for 
appellant  and  the  writer  thinks  there  could 
be  no  cavil  as  to  its  admissibility.  Then  to 
whatever  extent  tbe  state  can  diow  a  lack 
of  good  feeling,  or  to  whatever  extent  the 
state  can  show  bitterness  existing  between  ap- 
pellant and  his  wife,  and  especially  when 
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this  bittemen  comes  down  to  within  a  year 
OT  such  matter  of  the  homicide,  it  i$  admissi- 
ble as  a  circumstance  to  throw  light  npon  the 
BodTe^  animus,  and  porpose  of  appellant 

BOI  of  exceptions  No.  31  shows  the  state 
asked  the  witness  L>.  El  Berry  the  following: 
"I  will  get  you  to  state  whether  or  not,  at 
uy  time  after  the  death  of  defendant's  wife, 
tbe  defendant  made  any  request  of  you  to 
make  an  appointment  with  Nellie  Long  for 
liim  to  meet  her.  If  so,  when  was  it?"  The 
wltneBS  testified,  in  substance,  that  a  few 
days  after  the  defendant  made  the  request  of 
him  he  made  an  appointment  with  NelUe 
Long  for  the  defendant  to  meet  her.  Appel- 
lant objected  on  the  ground  that  same  was 
illegitimate  and  Improper,  and  could  serve 
no  pnqier  pnriKJse  In  this  case,  and  was  prej- 
odldal.  nils  bill  is  approved  with  this  state- 
ment: **In  Tle'w  of  the  defendant's  relations 
with  the  witness  Nellie  Jxmg,  both  before  and 
tfter  the  homicide — ^that  Is,  his  living  with 
\»T  before  tlie  homicide — her  testimony  that 
defendant  tried  to  get  her  to  send  poison  to 
his  wife  in  headache  powders,  and  as  to  their 
mirtaal  arrangement  to  live  together  after 
the  death  of  the  deceased,  and  in  view  of  the 
defendant's  conduct  in  hiring  said  witness  to 
leave  the  country  after  the  Indictment  was 
found,  tbe  court  regarded  this  evidence  as 
material."  In-  the  light  of  this  statement  the 
evidence  clearly  was  admissible. 

BUI  of  exceptions  No.  32  complains  of  tbe 
Introdnction  of  testimony  showing,  In  sub- 
nance,  the  following :  Nellie  Long  was  asked 
on  cross-examination:  "Q.  Who  brought  you 
from  Dalhart  to  Cleburne?  A.  Jack  Thorn- 
ton. Q.  Do  you  know  what  relation  he  is  to 
Mr«L  Amanda  Bice?  A.  He  is  her  brother. 
Q.  Tllien  you  got  to  Cleburne,  what  became 
of  yon?  A.  They  put  me  in  Jail."  To  this 
testluKKiy  the  appellant  objected  on  the 
ground  that  the  best  evidence  would  be  the 
record.  Furthermore,  appellant  objected,  un- 
less tbe  record  showed  that  Thornton  was 
an  officer,  and  because  the  act  of  a  prosecut- 
ing witness  or  hostile  kinsman  of  the  deceas- 
ed ought  not  to  be  received  as  evidence 
against  the  defendant;  that  said  acts,  being 
done  In  the  absence  of  appellant,  are  hear- 
My  as  to  him;  and,  too,  the  answer  made 
tliat  she  was  put  in  Jail  when  she  arrived  in 
Cleburne  Is  not  admissible  for  any  purpose, 
bnt  is  wholly  immaterial,  irrelevant,  and 
hearsay.  Furthermore,  the  return  on  the  at- 
tachment issued  out  of  the  district  court  of 
Johnson  county  for  the  witness,  Nellie  Long, 
to  tlie  sheriff  at  Dalhart,  Tex.,  shows  that 
taid  attachment  was  executed  by  one  Hotton, 
iheriir  of  Dalhart  covmty,  Tex.  The  defend- 
ant objects  to  the  testimony  of  the  witness 
vlth  reference  to  Jade  Thornton's  connection 
with  her  being  brought  to  Cleburne,  be- 
cause It  Is  inadmissible,  in  view  of  the  fact 
that  said  attachment  and  the  return  thereon 
tbowB  her  to  have  been  brought  Into  court 
by  authority  of  written  process.  The  court 
appends  this  explanation  to  tbe  bill:   "That 

U2  S.W.-20 


as  a  part  of  the  state's  case  it  was  material 
to  show  where  the  defendant  procured  the 
witness  Baldwin  and  others  to  carry  the  wit- 
ness, Nellie  Long,  in  order  to  ke^  her  from 
testifying  as  a  witness  on  the  trial  of  this 
case  in  Johnson  county,  and  it  was  necessary 
to  identify  Nellie  Long,  the  main  state's  wit- 
ness, as  being  the  witness  attached  in  Dal- 
hart, Tex.,  and  in  order  to  do  this  it  was  per- 
missible to  show  that  Jack  Thornton  located 
her  in  Dalhart,  Tex.,  and  brought  her  back 
to  Cleburne,  Tex.  The  witness  Jack  Thorn- 
ton also  testified  on  the  same  subject,  and  his 
evidence  is  in  tbe  record.  The  evidence  fur- 
ther shows  that  defendant  and  one  Baldwin 
and  one  Blgler  took  Nellie  Long  to  the  Indian 
Territory,  and  that  defendant  procured  the 
said  Baldwin  to  carry  her  to  Dalhart,  Tex., 
and  to  remain  with  her  and  see  that  she 
kept  out  of  the  way,  and  away  from  the  coun- 
ty of  Johnson,  until  after  the  day  on  which 
defendant's  case  had  iieen  set  down  for  tri- 
al." This  testimony  was  all  admissible.  The 
fact  that  she  was  placed  in  Jail  would  be  a 
matter  that  would  go  to  discredit  the  wit- 
ness' testimony  before  the  Jury,  and  instead 
of  injuring,  could  not  serve  any  other  pur- 
pose than  to  assist,  appellant's  case,  since  she 
testified  to  the  motive  for  this  killing.  If 
she  was  so  infamous  or  unreliable  that  she 
had  to  be  placed  in  Jail  to  force  her  to  tes- 
tify, to  that  extent  It  weakened  the  verity  of 
whatever  statement  she  might  make,  and  this 
is  a  matter  of  which  appellant  could  not  com- 
plain, since  it  would  necessarily  redound  to 
his  benefit  In  this  trial. 

BUI  of  exceptions  No.  37  shows  that,  while 
the  witnesses  Mrs.  Tolar  and  Mrs.  Pickett 
were  upon  tbe  stand,  they  were  each  asked 
the  following  question  by  the  state:  "From 
your  acquaintance  with  the  deceased,  and 
conversation  with  her  and  observation  of  her, 
have  you  an  opinion  as  to  whether  her  mind 
was  sound  or  unsound?"  To  which  questions 
and  answers  sought  to  be  elicited  appellant 
objected,  on  the  ground  that  the  defendant 
had  raised  no  issue  of  insanity,  except  as  to 
the  single  matter  referred  to  In  a  letter  in- 
troduced in  evidence  written  by  the  deceased, 
that  matter  being  with  reference  to  the  rela- 
tions of  the  defendant  and  the  deceased,  and 
defendant's  relations  to  other  women,  and  on 
the  further  ground  the  testimony  was  in- 
competent, irrelevant,  immaterial,  and  inad- 
missible, all  of  which  objections,  which  are 
literally  copied  in  this  opinion,  were  overrul- 
ed by  the  court,  and  the  witnesses  answered: 
"Perfectly  sound."  This  bill  has  appended 
to  it  tbe  following  explanation:  "That  de- 
fendant placed  E.  J.  Rice,  uncle  of  defendant, 
upon  the  stand,  who  testified  that  in  June, 
1904,  deceased  visited  him  la  Dallas,  Tex., 
and  remained  there  several  days,  and  in 
speaking  of  her  conduct  there  the  witness  tes- 
tified that  deceased  'was  perfectly  crazy.' 
He  further  testified  that  from  bis  acquain- 
tance and  conversations  with  her  he  was  so 
alarmed  that  he  wrote  to  J.  M.  Rice,  brother 
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of  the  defendant,  at  Ranger,  Tex.,  on  the  snb- 
Ject.  This  letter,  of  date  June  23,  1904,  writ- 
ten by  E.  J.  Rice  to  3.  M.  Rice,  was  read  In 
evidence.  This  letter,  among  other  things, 
recites  that  deceased  had  been  on  a  visit  to 
him,  but  he  (witness)  was  sorry  to  see  Man- 
dy  (the  deceased)  crazy,  but  that  she  was  as 
crazy  as  a  bedbug,  and  was  Jealous  about 
Ward  being  too  thick  with  other  women,  and 
advised  J.  M.  Rice  to  go  and  see  defendant, 
and  have  him  to  bare  the  deceased  adjudged 
insane.  On  cross-examination  the  witness  B. 
3.  Rice  repeatedly  stated  that  deceased  was 
crazy  on  the  subject  of  the  property  she  and 
the  defendant  owned,  and  about  the  bad  wo- 
men the  defendant  was  running  with.  In 
view  of  this  evidence  the  conrt  allowed  the 
state  In  rebuttal  to  introduce  the  above  and 
foregoing  evidence,  which  the  court  regarded 
as  clearly  admissible.  It  was  furtlier  shown 
in  the  testimony  of  B.  J.  Rice,  witness  for  the 
defendant,  that  deceased,  while  in  Dallas  in 
June,  190t,  threatened  to  kill  herself  and  her 
little  boy  if  defendant  did  not  convey  to  her 
and  her  children  by  deed  all  his  property, 
and  that  she  was  guilty  of  other  acts  Indicat- 
ing an  Insane  mind,  and  in  the  condition  of 
the  record  the  court  admitted  the  foregoing 
evidence  in  rebuttal."  It  will  be  seen,  from 
an  examination  of  appellant's  bill  of  excep- 
tions, that  appellant  does  not  complain  that 
the  proper  predicate  was  not  laid  for  the 
introduction  of  said  testimony;  that  is  to 
say,  the  bill  of  exceptions  does  not  complain 
that,  the  witnesses  being  nonprofessional  wit- 
nesses, before  they  could  testify  they  would 
have  to  tell  the  facts  upon  w^hlch  their  opin- 
ion as  to  insanity  of  deceased  was  predicat- 
ed. We  have  repeatedly  held  that,  where  a 
nonprofessional  witness  testifies  to  the  in- 
sanity of  any  one,  before  doing  so  they  must 
rehearse  and  state  the  facts  upon  which  they 
predicate  their  opinion.  The  bill  does  not 
show  whether  this  was  done  or  not;  nor  does 
appellant  object  to  the  introduction  of  this 
testimony  on  the  ground  that  It  was  not  done. 
This  being  true,  we  are  left,  then,  to  consider 
the  bald  proposition  as  to  whether  a  nonpro- 
fessional witness  can  testify  to  the  insanity 
of  the  deceased.  We  hold  that  they  can,  and 
it  could  not  t>e  held  irrelevant  and  immate- 
rial for  them  to  do  so  in  a  proper  case,  like 
the  one  at  bar. 

The  charge  of  the  court  in  this  case  is  a 
practical  copy  of  the  former  charge,  with 
such  amendments  as  were  suggested  on  the 
former  appeal  of  this  case,  and  all  the  errors 
pointed  out  on  the  former  appeal  of  this  case 
in  the  charge  of  the  court  have  been  cured 
In  the  charge  in  this  case.  This  being  true, 
the  charge  la  clearly  correct,  and  it  neces- 
sarily follows  from  this  fact  that  it  was  not 
error  for  the  court  to  refuse  any  of  api)el- 
lant's  charges,  since  to  whatever  extent  they 
were  applicable  they  were  covered  in  the 
main  charge  of  the  court. 

This  opinion  has  already  gone  beyond  the 
length  to  which  we  feel  called  upon  to  write 
in  these  cases,  but  suffice  it  to  say  that  this 


record  is  without  any  error  authorizlag  ttie 
reversal  of  this  case.    It  shows  a  cruel  and 
wanton  killing,  with  premeditated  malice  on 
the  part  of  appellant  towards  her  whom  ap- 
pellant had  sworn  to  love,  cherish,  and  sup- 
port through  life.    The  fiendish  dellberate- 
nees  with  which  the  act  was  accomplished, 
the  diabolical  malignancy  displayed  by  ap- 
pellant at  the  dying  bedside  of  his  wife,  his 
indecent  disregard  of  her  memory  in  seeking 
an  immediate  interview  with  a  prostitute  who 
was  the  sole  cause  and  motive  for  the  murder 
of  his  wife,  all  present  to  our  mind  a  recowi 
with  unparalleled  brutality  and  fieudisbness, 
that  amply  warrants  the  verdict  inflicted  in 
this  case. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

HENDERSON,  J.,  absent 

On  Rehearing. 

On  the  14th  of  March,  1908,  the  Governor  ap- 
pointed Hon.  HOWARD  F.  O'NEAL  as  Special 
Judge,  to  act  with  Judges  DAVIDSON  and 
BROOKS  upon  the  motion  for  rehearing ;  Judge 
RAMSBY  having  entered  his  disqualification  in 
this  case. 

O'NEAL,  Special  Judge.  We  have  care- 
fully considered  the  motion  for  rehearing  in 
this  case  and  l>elleve  that  the  opinion  here- 
tofore rendered  is  correct  On  this  motion 
we  will  only  consider  the  points  specially 
called  to  the  attention  of  the  court  by  motion 
for  rehearing,  brief,  and  oral  argument  of 
counsel  for  appellant,  as  follows: 

1.  The  questions  raised  by  bill  of  excep- 
tions No.  15  with  reference  to  the  admissi- 
bility of  certain  testimony  detailing  the  dec- 
larations and  statements  made  by  the  de- 
ceased Mrs.  Rice  Immediately  before  her 
death ;  the  contention  of  the  defendant  being 
that  none  of  said  statements  and  declarations 
were  admissible,  either  as  a  part  of  the  res 
gestae,  dying  declarations,  or  accusations  of 
guilt  undenied,  for  the  reason  that  under 
our  law,  the  deceased  being  the  wife  of  the 
defendant  at  the  time  said  statements  were 
made,  they  are  not  admissible  against  him. 
The  wife,  if  living,  could  not  have  been  per- 
mitted to  testify  in  respect  to  said  matter, 
and  therefore  her  statements  and  declara- 
tions were  not  admissible  under  any  rule  of 
evidence.  We  cannot  agree  to  this  conten- 
tion. We  do  not  believe  that  our  Legislature 
ever  intended  such  a  construction  when  they 
enacted  article  775  of  the  Code  of  Criminal 
Procedure,  which  provides  that  "the  husband 
and  wife  may  in  all  criminal  actions  be  wit- 
nesses for  each  other,  but  they  shall  in  no 
case  testify  against  each  other  except  in  a 
criminal  prosecution  for  an  offense  committed 
by  one  against  the  other."  Our  Penal  Code 
is  divided  into  two  grand  divisions.  One  Is 
offenses  against  the  person;  the  other  is  of- 
fenses against  property.  Therefore  it  neces- 
sarily follows  that  this  case  is  an  offense 
against  the  ];)erson.  We  have  a  special  statute 
(article  647,  Pen.  Code)  which  provides  that. 
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"it  any  person  shall  mingle  or  cause  to  be 
mlnglMl  any  other  noxious  potion  or  sub- 
stance with  any  drink,  food  or  medicine,  with 
intent  to  kill  or  injure  any  other  person,  or 
shall  willfully  poison  or  cause  to  be  poisoned 
any  spring,  well,  cistern  or  reservoir  of  water 
with  such  intent,  he  shall  be  punished  by  Im- 
prisonment in  the  penitentiary  not  less  than 
two  nor  more  than  ten  years."  Now,  with 
refwence  to  the  case  of  Garnet  t.  State,  1 
Tex.  App.  605,  28  Am.  Rep.  425,  and  relied 
upon  by  appellant,  on  examination  It  will  be 
found  that  the  case  was  reversed  purely  upon 
the  ground  that  Garnet  was  charged  with  an 
(-■ffeiiBe  denounced  by  article  647  of  the  Penal 
Code  above  cited,  and  the  trial  Judge,  Instead 
of  submitting  to  the  Jury  the  offense  describ- 
ed In  the  Indictment,  gave  to  the  Jury  a 
charge  upon  an  assault  with  intent  to  mur- 
der, an  entirely  different  offense  from  that 
with  which  the  defendant  was  charged.  We 
teileve  that  the  court  did  right  in  the  re- 
versal of  the  Garnet  Case,  for  the  reason 
above  stated.  It  will  be  observed  that  In  the 
coDclndtng  part  of  the  opinion  in  the  Garnet 
Case  the  court  says  that  a  nev?  trial  should 
have  been  granted  upon  the  ground  alone  that 
the  trial  court  erred  In  his  charge  to  the 
jury.  We  do  not  understand  that  the  ques- 
tion of  an  assault  was  really  before  the  court 
in  the  Garnet  Case.  It  Is  true  that  thS  court 
discussed  to  some  extent  what  it  talies  to 
constitnte  an  assault,  but  the  case  was  re- 
versed solely  upon  the  ground  that  the  appel- 
lant was  charged  with  a  specific  offense,  to 
wit.  administering  poison,  and  the  Judge  gave 
to  the  Jury  a  charge  upon  an  entirely  dlffer- 
«it  offense,  to  wit,  an  assault  with  intent  to 
murder.  "In  the  United  States,  according  to 
the  weight  of  authority,  administering  poison 
or  any  other  harmful  drug  or  substance  to 
a  person  with  the  Intent  to  inflict  injury 
amounts  to  an  assault"  See  American  and 
English  Encyclopedia  of  Law,  vol.  2,  p.  9G0, 
and  cases  there  cited.  It  is  held  by  the  Su- 
Iffnae  Court  of  Georgia,  in  the  case  of  John- 
son ▼.  State,  92  Ga.  36,  17  S.  B.  974:  "Where 
tlie  accused  put  a  deadly  poison  into  coffee 
with  the  intent  and  purpose  that  the  same 
sbould  be  drank  by  another,  who  without 
knowledge  of  the  presence  of  the  poison  ac- 
nuilly  drank  of  the  coffee,  the  poison  was  ad- 
ministered to  him  by  the  accused,  and  in  so 
doing  the  latter  committed  an  assault"  See, 
also.  Commonwealth  t.  Stratton,  114  Masa 
303.  20  Am.  Rep.  350;  Carr  v.  State,  135  Ind. 
1.  34  N.  E:  533,  20  L.  R.  A.  863,  41  Am.  St 
Rep.  408.  The  court.  In  114  Mass.  805  (20 
Am.  Rep.  350)  say:  "Although  force  and 
violence  are  included  In  all  definitions  of  as- 
anlt  or  assault  and  battery,  yet,  where  there 
is  physical  injury  to  another  person,  It  is 
soffioient  that  the  cause  is  set  In  motion  by 
tile  defendant,  or  that  the  person  is  subjected 
to  its  operation  by  means  of  any  act  or  con- 
trol which  the  defendant  exerts" — citing  Chit 
Crim.  Law,  799 ;  1  Cobbetfs  Crim.  Law,  82 ; 
2  Greenl.  Ev.  {  84.  We  hold  that  the  admin- 
iitering  of  poiscm  by  the  husband  to  the  wife 


is  an  offense  committed  against  her,  such  as 
is  contemplated  by  article  775  of  the  Code  of 
Criminal  Procedure,  and  makes  her  a  com- 
petent witness  against  the  husband.  We 
therefore  hold  that  the  court  did  not  err  in 
permitting  the  declarations  and  statements 
of  deceased  to  the  witnesses  who  testified  to 
the  same  to  go  to  the  Jury,  both  as  res  gestae 
and  dying  declarations.  We  do  not  think 
that  the  Miller  Case  In  37  Tex.  Cr.  R.  575,  40 
S.  W.  313,  and  the  Baxter  Case  in  34  Tex.  Cr. 
R.  516,  31  S.  W.  394,  53  Am.  St  Rep.  720,  are 
in  point  in  this  case.  To  our  minds  It  is  a 
monstrous  doctrine  to  hold  that,  where  the 
husband  poisons  the  wife,  the  wife  Is  dis- 
qtutlified,  by  reason  of  our  statute,  to  testify 
against  hhn.  We  do  not  believe  that  our 
Legislature  ever  intended  such  to  be  the  law. 
It  would  place  the  wife  at  the  mercy  of  the 
husband.  We  believe  this  would  he  an  un- 
reasonable law,  such  as  our  lawmakers  never 
Intended  and  did  not  pass. 

2.  This  court  has  held  in  two  opinions  that 
the  testimony  of  Mrs.  Foster,  Mrs.  Pickett, 
and  other  witnesses  who  heard  the  state- 
meats  and  declarations  of  deceased  a  short 
while  before  her  death  was  legal  evidence 
and  admissible.  Certainly  from  the  form  of 
the  statements  and  declarations  as  api)ears 
in  the  record,  it  seems  that  deceased  was 
speaking  a  fact,  and  not  an  opinion.  The 
language  of  the  deceased  was,  "Go  away. 
Ward !  go  away.  Ward !  Tou  know  you  did  it 
No  longer  than  this  morning  you  asked  me 
if  I  used  the  syringe  to-day" — to  which  de- 
fendant made  no  reply.  We  understand  the 
rule  to  be  that,  if  the  statement  be  merely 
an  opinion,  the  testimony  would  not  be  ad- 
missible; but  from  the  record  in  this  case 
it  appears  that  deceased  spoke  a  fact  that 
she  had  knowledge  of.  It  was  a  short  rendi- 
tion of  the  facts,  as  appears  from  the  record. 
We  take  the  record  as  we  find  it,  and  In  this 
case  It  appears  that  she  was  stating  a  fact 

3.  We  think  the  testimony  of  Dr.  Townes 
as  to  statements  made  to  him  by  the  de- 
ceased, Mrs.  Rice,  in  the  absence  of  the  de- 
fendant, was  admissible  both  as  res  gestte 
and  dying  declarations.  Besides,  the  same 
statement  was  substantially  made  time  and 
again  by  deceased  in  the  presence  of  defend- 
ant, and  not  denied  by  him. 

4.  We  do  not  think  there  was  any  injury 
done  the  defendant,  or  error  on  the  part  of 
the  court,  in  falling  to  limit  the  testimony  of 
Mason  Cleveland.  Cleveland's  testimony  was 
merely  to  corroborate  the  testimony  of  the 
women  Long  and  Taylor,  In  a  statement  to 
him  (Cleveland),  wherein  the  defendant  had 
undertaken  to  contradict  them,  and  we  can- 
not see  how  any  injury  resulted  to  the  de- 
fendant by  a  failure  of  the  court  to  limit 
same  to  the  purpose  for  which  it  was  intro- 
duced. It  is  true,  whenever  extraneous  mat- 
ter is  admitted  in  evidence  for  a  specific  pur- 
pose, incidental  to,  but  which  is  not  admis- 
sible directly  to  prove,  the  main  issue,  and 
which  might  tend,  If  not  explained,  to  ex- 
ercise a  wrong,  undue,  or  improper  infiuence 
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upon  the  Jury  as  to  the  maiu  Issue,  injurious 
and  prejudicial  to  the  rights  of  a  party,  then 
It  becomes  the  duty  of  the  court  in  its  charge 
to  BO  limit  and  restrict  it  tliat  Buch  unwar- 
ranted results  cannot  ensue.  The  rule  re- 
quiring the  court  to  limit  and  restrict  the 
purpose  for  which  testimony  has  been  adduc- 
ed does  not  apply  when  the  admitted  testi- 
mony proves  or  tends  to  prore  the  main  fact 
Foster  v.  State,  32  Tex.  Cr.  R.  39,  22  S.  W. 
21;  Leeper  t.  State,  29  Tex.  App.  63,  14  S. 
W.  398.  It  is  a  well-known  rule  of  this  court 
tliat  admitted  evidence  does  not  liave  to  be 
limited  by  the  court  in  his  charge  to  the  jury, 
where  said  evidence  can  only  be  used  for  the 
purpose  for  which  it  was  Introduced.  This 
rule  applies  to  both  impeaching  and  corrobo- 
rative evidence,  and  Mason  Cleveland's  evi- 
dence  was   merely   corroborative   testimony. 

We  have  carefully  considered  the  record  in 
this  case,  as  well  as  the  able  brief  and  oral 
argument  of  counsel  for  appellant;  but  we 
are  unable  to  find  where  the  court  in  its 
opinion  heretofore  rendered  lias  committed 
any  error. 

We  therefore  overrule  the  motion  for  re- 
hearing. 

DAVIDSON,  P,  J.,  dissents; 


HOBBS  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  12, 

1906.     On  Rehearing,  Jnne  6,  1908.) 

1.  Cbiiiinai.  Law— Nolle  Psos.  ob  Acquit- 
tal OF  CODEFENDANT— Right  of  Defend- 
ant Subjected  to  Tbial. 

Code  Cr.  Proc.  art.  707,  provides  that  when 
two  or  more  defendants  are  prosecuted  fgr  an 
oflfense  growing  out  of  the  same  transaction  by 
separate  indictments,  and  either  defendant  files 
hla  affidavit  that  the  evidence  of  the  other  defend- 
ants is  material  to  his  defense,  and  that  he  be- 
lieves that  there  is  not  sufficient  evidence 
against  such  other  defendants  to  secure  their 
conviction,  such  other  defendants  shall  be  first 
tried.  Article  708  provides  that  when  a  sever- 
ance is  claimed  the  defendants  may  agree  in 
what  order  they  shall  be  tried,  but  in  case  of 
failure  to  agree  the  court  sliall  direct  the  order 
of  trial.  Article  709  provides  that  the  attorney 
representing  the  state  may  at  any  time  under 
the  rules  provided  in  article  37  dismiss  a  prose- 
cution as  to  one  or  more  defendants  jointly  in- 
dicted with  others,  and  the  person  so  discharged 
may  be  introduced  as  a  witness  by  either  party. 
Defendant  and  W.  and  L.  having  been  separate- 
ly indicted  for  the  same  homicide,  the  court,  on 
motion  of  defendant,  ordered  a  severance  and 
directed  that  defendant  be  tried  after  the  trial 
of  W.  and  L.  The  county  attorney  did  not  try 
the  indictments  against  W.  and  L.,  but  entered 
nolle  pros,  as  to  them  on  account  of  insufficiency 
of  the  evidence.  Held,  that  defendant  could  not 
complain  that  the  failure  to  try  W.  and  L.  left 
them  without  a  guaranty  of  immunity  from  fur- 
ther prosecution,  so  that  be  was  deprived  of 
the  benefit  of  their  untrammeled  testimony,  es- 
pecially where  neither  he  nor  the  prosecution 
called  such  discharged  defendants  as  witnesses. 
[Bid.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Crimhial  Law,  §§  687-697.] 

2.  Homicide— Evidence  at  Inquest— Death 
OB  Absence  of  Witness. 

A  transcript  of  testimony  of  witnesses  tali- 
en  down  at  an  inquest  at  which  accused  appear- 


ed and  cross-examined  the  witnesses,  may  be 
introduced  in  evidence  by  the  j)rosecution  on  the 
trial  of  accused,  where  the  witnesses  whose  evi- 
dence was  so  taken  are  dead  or  beyond  the  juris- 
diction of  the  court  at  the  time  of  the  trial. 

[Ed.  Note.— For  cases  in  point  "Be  Cent  Dig. 
vol.  26,  Homicids,  (  467.] 

S.  Saicc. 

The  admissibility  of  such  transcript  is  not 
dependent  on  the  necessity  for  its  introduction, 
and  is  not  affected  by  the  fact  tliat  there  is  in- 
dependent testimony  of  living  and  available  wit- 
nesses covering  the  same  matter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  t  467.] 

4.  Same. 

The  necessity  for  the  introduction  of  such 
transcript  must  be  left  to  the  discretion  of  the 
prosecuting  officer  and  of  the  trial  court 

5.  WriNEssEe  —  Oomfetenct— Husband  aitd 
Wife— Obikinal  Pbosecutionb. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant's wife  testified  in  his  behalf  that  de- 
cedent grossly  insulted  her  and  that  she  inform- 
ed her  husband  of  such  insult  prior  to  the  hom- 
icide, (questions  propounded  to  her  on  croes-ez- 
amination  as  to  what  she  told  a  neighlwr  as  to 
the  conduct  of  decedent  was  in  the  nature  of 
cross-examination,  and  did  not  make  her  a  wit- 
ness against  her  husband,  within  the  meaning  of 
Code  Cr.  Proc.  art.  774,  providing  that  husband 
and  wife  may  in  all  criminal  cases  be  witnesses 
for  each  other,  but  they  shall  in  no  case  testify 
against  each  other,  except  in  a  criminal  prosecu- 
tion for  an  offense  committed  by  one  against 
the  other. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol  50,  Witnesses,  S8  144,  145,  16o.] 

6.  Same  —  E^samination  —  Scope  of  Cboss- 
Examination. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant's wife  testified  in  his  belialf  that  dece- 
dent grossly  insulted  her,  and  that  she  informed 
defendant  thereof  before  the  commission  of  the 
homicide,  a  question  propounded  to  her  by  the 
prosecution  as  to  what  she  said  to  a  neighbor 
as  to  decedent's  conduct  was  proper  cross-ex- 
amination. 

On  Rehearing. 

7.  Cbiminal  Law— Evidbnok— Tbstiuont  at 
Pbeliminabt  Examinaton  ob  Ii^obiieb 
Tbial. 

The  rule  as  to  the  admissibility  of  a  tran- 
script of  evidmce  given  on  a  preliminary  ex- 
amination or  former  trial  of  one  accused  of 
crime  is  the  same,  whether  the  witness  giving 
the  testimony  is  dead  or  is  I>eyond  the  jurisdic- 
tion of  the  court 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {§  1231-1235.] 

8.  Samb— Appeal— Habuuesb  Bbbob— Admis- 
sion  OF  TeSTIMONT. 

A  judgment  of  conviction  will  be  reversed, 
where  evidence  erroneously  admitted  by  the 
court  may  when  viewed  in  one  light  prejudice 
the  minds  of  the  jury,  though  considered  in  an- 
other light  it  is  harmless. 

9.  Homicide— Evidence  —  Heabsat  —  Preju- 
dicial Effect. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant's wife  had  testified  in  his  behalf  that 
decedent  had  grossly  insulted  her  and  that  she 
had  informed  defendant  of  that  fact  a  statement 
by  the  wife  on  cross-examination  tJiat  she  had 
told  the  wife  of  a  neighbor  that  she  had  com- 
municated decedent's  conduct  to  defendant  and 
that  defendant  "had  gone  to  look  for"  decedent 
and  that  she  "did  not  know  what  wag  going_  to 
happen"  was  prejudicial,  as  calculated  to  im- 
press the  jury  that  defendant  had  made  some 
statement  to  his  wife  showing  preparation  on 
his  part  to  assault  decedent 
Davidson,  P.  J.,  dissenting  in  part 
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Appeal  from  District  Court,  Hill  Connty; 
"W.  C  Wear,  Judge. 

Earl  HobbB  was  otmyicted  of  manslaugliter, 
and  appeals.    BeTersed  and  remanded. 

ColUaa  &  GunmingB  and  A.  A.  Hughes,  for 
appeUant.  E'.  3.  McGord,  Asst.  Atty.  Gen., 
for  tbe  State. 

RAMSBT.  J.  Appellant  was  charged  by  In- 
dictment with  the  murder  of  one  Ed  Kelly, 
alleged  to  bave  been  committed  on  the  5th 
day  of  September,  1906,  in  Hill  county,  Tex. 
He  was  convicted  of  manslaughter,  and  bis 
punishment  assessed  at  four  years'  confine- 
ment In  the  peniteutlary. 

Tbe  tacts,  in  brief,  show  that  appellant,  at 
the  time  of  the  homicide,  was  a  young  man 
■lightly  past  21  years  of  age,  living  with  his 
joung  wife,  and  baby,  a  few  months  old, 
some  four  miles  east  of  Itasca  on  a  farm. 
Hie  deceased  was  a  man  some  35  years  or 
more,  and  was  practically  a  stranger  in  tbe 
community.  About  a  week  l)efore  the  homi- 
cide be  bad  been  hired  by  appellant,  along 
with  O.  I.eggett,  who  was  also  a  stranger,  to 
pick  cotton.  On  tbe  day  before  the  homt- 
dde  appellant  went  to  Itasca,  a  town  near 
by,  on  business,  leaving  the  deceased  and 
L^gett  at  his  home  with  his  wife  and  child. 
Shortly  after  he  bad  left  home  Leggett  left 
also,  leaving  deceased  and  appellant's  wife  at 
tbe  house.  It  is  claimed  by  the  wife  of  appel- 
lant that  tbe  deceased  was  guilty  of  gross 
Indignities  in  tbe  absence  of  her  husband, 
going  to  tbe  extent  of  -seizing  her  in  his  arms 
and  importiming  her  to  have  carnal  inter- 
course with  him.  Defendant's  wife  made  no 
report  to  bim  of  tbe  matter  that  night  on  bis 
return,  but  In  view  of  his  announcement  of 
ills  purpose  to  go  to  Itasca  again  the  next 
morning  sbe  remonstrated  with  blm  and 
begged  blm  not  to  go  and  leave  her  with  that 
man  (meaning  deceased),. and  in  reply  to  bis 
demand  to  know  why  she  was  afraid  of  de> 
ceased,  sbe  stated  to  him  a  portion  of  tbe  In- 
■nlting  conversation  with  tbe  deceased  lead- 
ing up  to  bis  seizure  of  her,  but  did  not  make 
a  full  disclosure,  for  tbe  reason,  as  stated  by 
ber,  that  this  would  cause  great  trouble  and 
sorrow,  through  which  she  was  now  passing. 
However,  in  view  of  what  his  wife  already 
told  him,  appellant  at  once  discharged  de- 
ceased, and  told  bim  that  If  he  would  go  into 
town  be  would  get  tbe  money  he  owed  him 
and  pay  blm  for  bis  services.  This  deceased 
declined  to  do,  and  it  was  stated  he  would 
not  wait  for  his  money,  and  immediately  left 
appellant's  house,  going  in  an  easterly  direc- 
tiim.  Appellant  went  on  to  Itasca,  which 
was  situated  in  a  westerly  dlrecti(»i  from 
wbsre  he  lived,  and  wbile  there  purchased  a 
doDble-barreled  shotgun  and  some  ammuni- 
tion. Wbile  in  Itasca  he  made  some  inquiry 
as  to  what  one  should  do  or  ought  to  do  to  a 
nun  who  bad  insulted  his  wife.  Appellant 
naa  accompanied  home  by  Watson,  his  cousin, 
aad  L^gett,  bis  employe.  When  he  reached 
tbere,  as  be  states,  be  went  to  his  wife,  and 


told  her  that  he  did  not  believe  that  sbe  bad 
told  him  all  that  bad  occurred  tbe  day  be- 
fore. Whereupon  she  broke  down,  as  be 
says,  and  through  her  tears  made  a  full  dis- 
closure of  all  that  bad  occurred,  involving  the 
most  reprehensible  conduct  on  the  part  of  tbe 
deceased.  On  receiving  this  Information,  ap- 
pellant went  out  of  ttie  bouse,  mounted  a 
horse  that  belonged  to  bis  cousin,  Watson, 
and  galloped  ofT  in  tbe  direction  the  deceased 
had  gone  some  hours  l>efore,  with  the  pur- 
ipose,  as  he  declares,  of  requiring  deceased  to 
explain  bis  conduct.  He  soon  found  deceased 
picking  cotton  in  the  Add  of  one  Morris,  and, 
wbile  tbe  testimony  is  not  wholly  in  agree- 
ment, the  substantial  facts  seem  to  be  that, 
without  parley,  and  probably  without  war- 
rant, shot  tbe  deceased  in  the  field  in  the 
cotton  row  where  he  was  at  work.  Appel- 
lant, however,  it  should  be  stated,  claims  in 
bis  testimony  that  when  he  came  upon  de- 
ceased, with  a  view  of  making  inquiry  as  to 
his  conduct  towards  his  wife,  and  demanding 
an  explanation  of  same,  that  the  deceased 
was  looking  straight  at  bbn  and  tlurew  bis 
band  behind  him,  and  appellant  thought  be 
was  going  to  draw  a  pistol.  Leggett  and 
Watson,  the  parties  with  appellant,  were  each 
separately  indicted  as  a  principal  for  tbe 
murder  of  deceased.  Wbile  not  intending  to 
comprehend  herein  every  essential  fact  of  tbe 
case,  the  statement  above  substantially  illus- 
trates the  situation  far  enough  to  make  in- 
telligible the  issues  discussed.  There  are 
three  substantial  questions  raised  on  tbe  ap- 
peal, which  were  discussed  in  oral  argum^it 
and  are  clearly  presented  in  the  record: 

1.  It  was  sbown,  as  stated,  that  Hence 
Watson  and  Oscar  Leggett  and  tbe  appellant 
were  eaCb  separately  indicted  as  prindpals 
for  tbe  murder  of  deceased.  It  was  shown 
that  at  tbe  January  term,  1907,  of  tbe  dis- 
trict court  of  Hill  county,  and  on  the  30tb 
day  of  that  month,  appellant  filed  bis  motion 
in  writing,  which  was  duly  sworn  to,  In  wbidi 
be  alleges  tbe  pendency  of  said  indictment 
against  Watson  and  Leggett  for  tbe  same  of- 
feuse,  and  that  the  evidence  was  insufficient 
to  convict  said  Watson  and  Leggett,  and  that 
be  desired  their  testimony,  and  prayed  a 
severance  to  tbe  end  that  these  defendants  be 
first  tried.  This  motion  was  granted  by  tbe 
court,  and  an  order  entered  that  Watson  be 
first  tried,  and  that  Leggett  be  next  tried, 
and  that  twth  of  them  should  be  tried  before 
appellant  It  is  further  sbown  in  tbe  recwd 
that  on  tbe  8tb  of  April,  1907,  when  this  case 
Was  called  for  trial,  neither  Watson  nor 
Leggett  bad  been  placed  upon  trial,  nor  bad 
their  cases  been  disposed  of,  but  both  cases 
were  held  pending  on  the  docket.  The  rec- 
ord further  shows  that  appellant  filed  an 
additional  motion  at  that  time  calling  the 
court's  attention  to  tbe  failure  of  the  state 
to  comply  with  the  order  of  the  court  former- 
ly made  granting  bis  motion  to  sever,  and  in 
said  second  motion  renewed  the  former  mo- 
tion  for   severance,   and    again   prayed   the 
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court  to  have  said  cases  agalnat  WatsMi  and 
Iieggett  first  tried  and  finally  disposed  of 
before  he  should  be  placed  upon  trial.  There- 
upon the  county  attorney  prepared  a  formal 

'  motl<w  In  the  Watson  and  Leggett  cases,  ask- 
ing an  order  of  nolle  pros,  on  the  ground  that 
the  evidence  -was  Insufficient  to  sustain  a  con- 
viction against  than,  and  asking  that  said 
cases  be  dismissed.  Whereupon  the  court  en- 
tered upon  the  docket,  opposite  each  of  said 
cases,  the  following  order:  "April  8th.  Nolle 
pros,  by  state  for  reasons  on  file."  The  record 
further  shows  that  appellant,  by  his  counsel, 
objected  and  protested  to  the  proceedings  so 
had  In  dismissing  said  Watson  and  Leggett 
cases,  because  such  proceeding  was  not  in  com- 
pliance with  the  order  of  the  court  made,  nor 
in  accordance  with  appellant's  motion  to  sev- 
er, and  that  said  dismissal  was  not  a  trial  or 
final  disposition  of  the  cases,  and  contended 
that  they  should  liave  been  tried  or  dismissed, 
with  a  guaranty  of  immunity  from  further 
prosecution,  so  that  appellant  could  avail  him- 
self of  the  said  Watson  and  Leggett  as  wit- 
nesses, and  that  he  might  have  them  free  and 
imtrammeled  by  any  fear  of  a  future  prosecu- 
tion. In  this  state  of  the  record  appellant 
was  compelled  to  make  an  announcement  of 
ready  or  not  ready  for  trial.  The  record  fur- 
ther shows  that  the  state  rested  its  case  with- 
out having  placed  either  Watson  or  Leggett 
upon  the  witness  stand,  at  which  stage  of  the 
proceedings  appellant  filed  a  motion,  asking 
the  court  to  require  the  state  to  place  Wat- 

'  son  and  Leggett  on  the  witness  stand  and 
prove  by  them  the  facts  and  circumstances 
immediately  attending  the  homicide,  in  order 
that  appellant  might  have  the  privilege  of  a 
cross-examination  of  said  witnesses.  This 
motion  was  overruled  by  the  court,  and  nei- 
ther Watson  nor  Leggett  was  Introduced  by 
either  party,  nor  were  they  witnesses  in  the 
case  at  any  stage  of  the  proceedings. 

Appellant  claims  that  these  proceedings 
were  directly  in  the  face  of  the  holding  in  the 
case  of  Puryear  v.  State,  98  S.  W.  258,  17 
Tex.  Ct.  Rep.  721.  To  this  contention  we  ac- 
cede, and  if  the  rule  adopted  In  the  Puryear 
Case  should  prevail  we  would  not  hesitate 
to  reverse  the  case  for  the  error  here  assign- 
ed. We  do  not  believe,  however,  that  the  Pur- 
year Case  should  be  followed.  We  think  the 
reasoning  In  that  case  is  fallacious  and  un- 
sound, the  conclusion  reached  unsafe,  and 
the  result  wholly  mischievous.  It  is  directly 
In  the  teeth  of  the  decision  of  this  court  In 
the  case  of  Brown  v.  State,  42  Tex.  Or.  R. 
176,  58  S.  W.  131.  It  Is,  as  we  believe,  at 
variance  with  the  letter  and  spirit  of  our 
Code  of  Criminal  Procedure.  Articles  707, 
706,  and  709  are  as  follows: 

"Art  707.  When  two  or  more  defendants 
are  prosecuted  for  an  offense  growing  out 
of  the  same  transaction,  by  separate  indict- 
ments, either  defendant  may  file  his  affidavit 
In  writing  that  one  or  more  j)artles  are  in- 
dicted for  an  offense  growing  out  of  the 
same  transaction  for  which  be  Is  indicted, 


and  that  the  evidence  of  such  party  or  parties 
is   material  for  the  defense  of  the  affiant, 
and    that    the    affiant    verily    believes    that 
there  Is  not  sufficient  evidence  against  tlie 
party  or  parties  whose  evidence  is  desired  to 
secure  his  or  their  conviction,  such  party  ot 
parties  for  whose  evidence  said  affidavit  Is 
made  stiall  first  be  tried;   and  In  the  event 
that  two  or  more  defendants  make  such  affi- 
davit and  cannot  agree  as  to  their  order  of 
trial,  then  the  presiding  judge  shall  direct 
the  order  In  which  the  defendants  shall  be 
tried ;  provided,  that  the  making  of  such  affi- 
davit does  not,  without  other  sufficient  cause, 
operate  as  a  continuance  to  either  party. 

"Art.  708.  When  a  severance  Is  claimed  the 
defendants  may  agree  upon  the  order  In 
which  they  are  to  be  tried,  but  in  case  of 
their  failure  to  agree  the  court  shall  direct 
the  order  of  the  trial. 

"Art.  709.  The  attorney  representing  the 
state  may  at  any  time,  under  the  rules  pro- 
vided U>  article  87  dismiss  a  prosecution  as 
to  one  or  more  defendants  Jointly  indicted 
with  others,  and  the  person  so  discharged 
may  be  introduced  as  a  witness  by  either  par- 
ty." 

It  will  thus  be  noted  that  provision  i^ 
made  that  where  two  or  more  defendants 
make  such  affidavit,  and  cannot  agree  as  to 
the  order  of  trial,  then  the  presiding  Judge 
shall  direct  the  order  in  which  the  defendants 
should  be  tried.  It  will  also  be  noted  that 
provision  Is  made  that  the  making  of  sucb 
affidavit  shall  not,  without  other  sufficient 
cause,  operate  as  a  continuance  to  either  party. 
It  Is  expressly  provided  (see  article  708)  that 
when  a  severance  is  claimed  the  defendants 
may  agree  upon  the  order  in  which  they  are 
to  be  tried,  but  in  case  of  their  failure  to 
agree  the  court  shall  direct  the  order  of  tri- 
al. Article  709  provides  that  the  attorney 
representing  the  state  may  at  any  time,  un- 
der the  rules  provided  In  article  37,  dismiss 
a  prosecution  as  to  one  or  more  defendants 
Jointly  indicted  with  others,  and  the  persons 
so  discharged  may  be  Introduced  as  witnesses 
by  either  party.  Now,  In  this  case  neither  of 
the  parties,  Watson  or  Leggett,  were  in  fact 
Introduced  by  the  appellant  While  it  might 
be  presumed  that  they  would  have  testified 
to  facts  helpful  to  him,  this  ia  but  a  pre- 
ramptlon.  It  Is  possible  that,  if  placed  upon 
the  witness  stand,  they  might  have  refused 
to  testify  on  the  ground  that  their  testimony 
would  tend  to  criminate  themselves;  but 
whether  they  would  have  done  so  or  not  is 
at  most  an  idle  speculation  and  a  chance  sur- 
mise. To  hold  that  the  very  fact  that  a  sev- 
erance was  claimed  and  granted,  and  that 
after  the  prosecution  was  dismissed  against 
these  witnesses,  without  offering  them,  with- 
out any  effort  being  made  to  obtain  their  tes- 
timony by  placing  them  on  the  witness  stand, 
tiiat  appellant  is  entitled  to  a  reversal  for  the 
sole  and  only  reason  that  the  cases  had  not 
In  fact  been  tried  or  immunity  granted,  is 
going  farther  than  we  are  willing  to  go.    If 
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there  was  any  suggestion  In  the  record  that 
tbe  dismissal  of  the  cases  was  not  In  good 
faith,  as  appears  In  some  of  the  cases,  a 
different  question  would  be  presented,  but  to 
uptxdd  in  this  case  appellant's  contention  on 
this  point  is  to  give  him  a  greater  right  In  re- 
spect to  the  Watson  and  IiCggett  cases  than 
either  of  those  defendants  themselves  had. 
When  their  cases  were  reached,  under  the 
Jaw,  It  lay  ^thln  the  discretion  of  the  coun- 
ty attorney  to  determine  whether  he  would 
prosecute  the  cases  or  enter  a  nolle  pros.,  and 
snch  defendant.  If  he  so  concluded,  would 
tiare  no  J\wt  cause  for  complaint.  Shall  we 
SlTe  this  appellant  a  greater  right  In  respect 
to  Leggett's  case  tlian  Leggett  had?  If  the 
(ase  against  Watson  be,  over  his  protest,  dis- 
missed, shall  we  sny  what  might  be  lawfully 
"lone  over  Watson's  protest  will  be  unavailing 
vhen  another  party,  appellant  in  this  case, 
c*3ect8? 

Again,  Bticb  a  holding  is  opposed  to  and 
would  stand  in  the  way  of  a  due  and  proper 
administration  of  justice.  It  can  well  be  un- 
derstood in  this  case,  even  if  the  county  at- 
torney had  the  most  convincing  Evidence  of 
Watson's  and  Leggett's  guilt,  that  at  the  time 
when  the  cases  were  called  some  witness 
might  be  missing  whose  testimony  would  be 
indlspeisable  to  their  conviction  and  to  tlie 
doe  administration  of  justice.  He  mlgbt  de- 
cide for  some  reason  at  the  moment  to  dis- 
miss the  case.  Shall  it  be  said  that  the 
land  of  the  law  or  chief  officers  of  the  state 
shall  be  rendered  i>owerless  because  some 
other  litigant  may  have  a  remote  interest  in 
tbe  proceeding — that  such  litigant  shall  have 
the  direct  control  and  be  the  presiding  gen- 
ius over  tbe  fortunes  of  the  state's  prosecu- 
tions? How  would  it  work  in  this  case? 
Neither  Watson  nor  Leggett  bad  been  offer- 
ed as  witnesses  in  the  case.  We  might  as- 
some  that  their  testimony  is  Important.  Up- 
on another  trial  it  may  or  may  not  in  fact 
be  offered.  Suppose  we  reverse  this  case. 
Let  us  assume  the  most  charitable  view  that 
Watson  and  Leggett  are  both  innocent  It 
KsnltB  that  we  send  this  case  back  to  the 
district  court  of  Hill  county,  with  a  message 
to  tlie  judge  of  that  court  that  he  is  to  go 
bravely  through  with  tbe  reassembling  of 
tlie  grand  jnry,  that  they  may  indict  inno- 
cent mean,  for  the  purpose  of  having  a  formal 
order  of  acquittal  entered,  to  tbe  end  that 
appellant  may  have  tbe  option,  which  so  far 
lie  lias  not  chosen  to  exercise,  to  offer  these 
codefendants  as  witnesses  on  tbe  trial  of  his 
case  As  we  say,  we  think  that  the  Pnryear 
Case  is  not  supported  by  the  intent  and  true 
meaning  of  our  statutes.  It  is  against  the 
early  decisions  of  tbe  conrt  It  Is  Illogical  in 
its  reasoning,  and  It  is  evil,  and  only  evil,  in 
its  results.  So  believing,  we  overrule  the 
Pniyear  Case,  and  uphold  and  commend  the 
action  of  tbe  trial  court  in  the  matter  com- 
plained of. 

2.  It  is  shown  by  proper  bill  of  exceptions 
tiiat  shortly  after  tbe  homicide  in  this  case 


an  Inquest  proceeding  was  held  before  a 
justice  of  tbe  peace,  and  that  on  this  hearing 
John  T.  Morris  and  Wiley  Clair  testified,  and 
that  their  testimony  was  reduced  to  writing, 
sworn  to,  and  signed  by  them.  At  this  hear- 
ing appellant  and  his  counsel  were  personally 
present  and  cross-examined  these  witnesses. 
Without  setting  out  their  testimony,  it  may 
suffice  to  say  that  it  was  material  and  ad- 
verse to  appellant.  On  the  trial  it  was  sbown 
that  Wiley  Clair  was  In  the  sUte  of  Okla- 
homa. It  was  also  shown  that  the  witness 
Morris  was  in  the  state  of  Oklahoma.  The 
state  Introduced  in  evidence,  over  appellant's 
objection,  preserved  by  proper  bill,  the  writ- 
ten testimony  of  both  these  witnesses,  Clair 
and  Morris,  taken  at  the  Inquest  The  point 
here  made  is  that  this  testimony  was  not 
admissible  in  any  event,  for  the  reason,  as 
contended,  that  under  the  Constitution  ap- 
pellant bad  the  right  to  be  confronted  on 
this  trial  by 'these  witnesses,  and  that  under 
the  peculiar  facts  of  this  case,  tbe  rule  mrin- 
talned  in  the  Porch  Case,  99  S.  W.  1122,  18 
Tex.  Ct  Rep.  761,  and  other  cases,  ought  not 
to  apply,  for  tbe  reason  that  under  the 
pe<!ullar  facts  of  this  case  the  ground  of  ne- 
cessity, upon  which  this  testimony  is  some- 
times admitted,  does  not  apply.  We  do  not 
feel  ourselves  required  to  go  into  this  ques- 
tion at  length.  It  can  no  longer,  we  think. 
In  this  state  be  an  open  question  that  where 
the  testimony  of  a  witness  has  been  reduced 
to  writing  in  a  regular  proceeding,  where  op- 
portunity for  cross-examination  had  been  af- 
forded defendant,  and  a  witness  has  died  or 
moved  beyond  the  jurisdiction  of  tbe  state, 
on  a  final  trial  of  the  case  this  testimony 
will  be  admitted.  Such  testimony  was  ad- 
mitted by  our  Supreme  Court,  many  years  be- 
fore the  creation  of  this  tribunal,  In  the  case 
of  Greenwood  v.  State,  35  Tex.  588,  In  1871. 
This  position  has  been  maintained  and  up- 
held by  this  court,  beginning  with  the  case 
of  Black  V.  State,  1  Tex.  App.  369,  In  an 
unbroken  line  of  decisions  for  more  than  a 
quarter  of  a  centu%,  and  was  never  serious- 
ly questioned  until  the  rendition  of  the  opin- 
ion In  the  Cline  Case,  36  Tex.  Cr.  R.  320.  36 
S.  W.  1099,  37  S.  W.  722,  61  Am.  St  Rep.  850. 
While  the  majority  opinion  In  that  case  is 
a  magnificent  piece  of  legal  reasoning,  and 
shows  great  research,  it  is  so  opposed,  not 
only  to  the  decisions  of  this  court  but  prac- 
tically every  court  of  last  resort  on  tbe 
American  continent,  that  we  do  not  believe 
the  temporary  departure  thus  made  from  the 
settled  rule  of  construction  everywhere 
among  the  English-speaking  people  should 
be  an  authority  seriously  regarded.  In  pass- 
ing, it  may  be  stated  that  the  ruling  in  the 
Greenwood  Case,  the  Black  Case,  and  in  the 
Porch  Case  is  in  accordance  with  what  has 
been  tbe  rule  in  England  since  1G54.  This,' 
too,  is  the  rule  in  the  Supreme  Court  of  the 
United  States,  where  the  question  has  often 
been   considered   (See  Mattox   v.   State,   156 
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n.  S.  237,  16  Sup.  Ct  3ST,  89  L.  Ed.  409,  and 
West  y.  Louisiana,  194  U.  8.  258,  24  Sup.  Ct. 
650,  48  L.  Ed.  966),  and  under  statutes  simi- 
lar to  our  own  has  been  uniformly  so  iield 
without  a  single  dissent,  so  far  as  an  ex- 
amination of  the  authorities  go.  In  any  court 
of  last  resort  In  America.  So  that,  without 
further  discussion  we  are  constrained  by  the 
overwhelming  weight  of  authority  to  hold 
this  contention  adverse  to  appellant. 

Nor  do  we  believe  that  the  point  made  by 
appellant's  counsel,  and  presented  with  great 
earnestness  and  much  ingenuity,  that  a  de- 
parture from  the  general  rule  ought  to  be 
made  on  the  ground  that,  as  applied  to  the 
facts  of  this  case,  the  reason  for  the  rule 
fails.  Their  contention  is  that  other  witness- 
es, including  P.  J.  Morris  and  George  Clalr, 
were  present,  and  saw,  heard,  and  testified 
to  every  fact  which  was  testified  to  and  in- 
cluded in  the  evidence  of  the  absent  wit- 
nesses, John  T.  Morris  and  Wiley  Olalr,  and 
that,  therefore,  the  testimony  could  not  have 
been  admitted  from  any  supposed  reason  of 
necessity,  as  is  sometimes  said  in  the  de- 
cisions. The  argument  of  necessity  which  is 
sometimes  said  to  be  a  basis  and  ground  for 
the  admission  of  this  character  of  testimony 
is  but  another  way  of  saying  that  such  tes- 
timony shall  be  permitted  to  be  introduced 
on  the  ground  that  its  exclusion  might  and 
would  sometimes  defeat  the  ends  of  Justice. 
We  do  not  feel  ourselves  at  liberty  to  say 
Just  when  this  reason  of  necessity  ceases.  In 
a  controverted  case,  like  the  one  at  bar,  the 
mere  fact  that  some  one  or  two  witnesses 
testified  to  the  same  state  of  things  as  is  tes- 
tified to  by  the  absent  witnesses  would,  we 
think,  make  little  or  no  dllTerence.  After 
all,  it  must  be  left  to  the  discretion  of  the 
prosecuting  officer  and  of  the  trial  court  to 
say  whether,  in  a  given  case,  it  is  deemed  nec- 
essary or  imi>ortant  to  have  before  the  trial 
court  the  testimony  of  these  absent  witness- 
es. Nor  do  we  think  it  essential  to  the  ad- 
missibility of  this  testimony  that  It  should  be 
put  upon  the  ground  of  q^cesstty  alone.  The 
assignment  is  overruled,  and  the  action  of 
the  court  complained  of  is  sustained. 

3.  Another  Important  question  arises  upon 
the  examination  of  Mrs.  Lula  Hobbs,  the  wife 
of  appellant.  To  the  end  that  this  may  be 
fairly  presented,  we  adopt,  for  the  purpose 
of  a  discussion,  the  statement  of  appellant's 
contention  as  found  in  appellant's  brief. 
They  say:  "Bill  of  exception  No.  6,  recites 
that  the  appellant  placed  bis  wife,  Lula 
Hobbs,  upon  the  witness  stand  In  bis  own 
behalf,  for  the  purpose  only  of  proving  that 
on  the  day  preceding  the  homicide  the  deceas- 
ed used  insulting  language  and  was  guilty 
of  improper  conduct  toward  her,  and  that 
«n  the  day  of  the  homicide  she  communicated 
these  facts  to  the  appellant.  No  other  fact  or 
circumstance  was  elicited  or  sought  to  be 
elicited  from  said  witness  by  the  appellant. 
The  state  on  cross-examination  proved  by  ap- 
pellant's wife  that,  a  few  months  after  the 


occurrence  between  the  deceased  and  the  said 
Lula  Hobbs,  Mrs.  George  dair  came  to  the 
bouse  of  appellant,  and  also  that  the  witness 
Lula  Hobbs  went  to  the  house  of  Mrs.  George 
Clalr  on  the  day  of  the  homicide,  Just  a 
short  time  before  the  homicide  occurred. 
Counsel  for  the  state  also  asked  appellant's 
wife  if  she  did  not  state  to  Mrs.  Clair  in  a 
conversation  that  just  before  Mrs.  Clair 
came  to  her  house  on  the  day  before  that  de- 
ceased tried  to  get  smart  with  her  and  put 
his  hand  on  the  arm  of  her  chair,  and  she 
then  got  up  out  of  the  chair,  and  deceased 
said,  'Good  lady,  I  mean  no  harm ;'  and  tbe 
said  Lula  Hobbs  denied  making  such  state- 
ment Counsel  for  the  state  also  asked  tbe 
wife  of  appellant  If  she  did  not  say  to  Mrs. 
Clalr  at  the  latter's  house.  Just  a  few  mo- 
ments before  the  killing,  that  the  deceased 
bad  tried  to  get  smart  with  her  on  tbe  pre- 
ceding day,  and  that  she  had  told  her  buck 
band,  and  that  they  had  gone  to  look  for 
Kelly,  and  that  she,  the  said  Lula  Hobbs,  did 
not  know  what  was  going  to  liappen;  and 
said  witness  denied  making  that  statement. 
No  objection  was  made  by  appellant's  counsel 
to  any  of  these  inquiries  made  of  his  wife, 
concerning  matters  that  the  appellant  had 
not  examined  her  about;  and  we  rely  upon 
the  authority  of  Brock  v.  State,  44  Tex.  Cr. 
R.  336,  71  S.  W.  20,  60  Lb  R.  A.  465,  100  Am. 
St  Rep.  869,  to  sustain  the  proposition  that 
this  examination  was  improper,  and  consti- 
tutes reversible  error,  without  a  bill  of  ex- 
ceptions has  been  reserved  at  the  time. 
The  bill  of  excq;>tlonB  now  under  discussion 
shows  that,  after  the  appellant's  wife  had>de> 
nied  making  these  several  statements,  tiie 
state  placed  the  witness  Mrs.  George  Clalr 
on  the  witness  stand  and  proved  by  her  that 
Mrs.  Hobbs  did  make  each  of  the  statements 
inquired  about  The  appellant  objected  to 
said  testimony  of  Mrs.  Clair  because,  first.  It 
was  an  effort  to  impeach  tbe  wife  of  appti> 
lant  upon  an  Issue  immaterial ;  second,  be- 
cause the  said  Lula  Hobbs  was  the  wife  of 
ai^lant,  and  in  her  direct  examination  no 
Inquiry  was  made  concerning  any  visits  or 
conversations  between  her  and  Mrs.  Clalr, 
and  it  was  in  effect  making  the  wife  a  wit- 
ness against  her  husband;  and,  third,  that 
any  statements  made  by  Lula  Hobbs  In  the 
absence  of  tbe  defendant,  to  the  effect  that 
her  husband  had  then  gone  to  look  for  de-  ° 
ceased,  and  that  if  he  found  him  she  did 
not  know  what  would  happen,  was  hearsay, 
inadmissible,  and  highly  prejudicial  to  the 
defendant  All  of  tliose  objections  were  over- 
ruled, and  said  testimony  permitted  to  go 
before  the  Jury.  Following  the  authority  of 
the  cases  of  Brock  v.  State,  supra,  and  Moore 
V.  State,  45  Tex.  Or.  R.  234,  75  S.  W.  497,  67 
L.  R.  A.  499,  108  Am.  St  Rep.  952,  we  be- 
lieve the  testimony  was  not  admissible  under 
the  doctrine  that  the  wife  will  not  be  per- 
mitted to  testify  against  her  husband." 
We  do  not  believe  that  this  contention 
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BboTiId  b«  npheld,  nor  that  tbe  authority  of 
the  Brock  Case  can  be  Invoked  snccessfally. 
In  tbe  Brock  Case  the  wife  of  the  defendant 
there  being  tried  was  Introdncedi  and  used  as 
a  wltneBB  by  the  state,  and  the  contention 
was  made  that  nnder  our  statnta  the  wife  is 
not  a  competent  witness  against  the  husband 
In  a   criminal  proceeding  of  this  character, 
witb   or    without  his  consent;    that  neither 
^ponae    can  consent  to  the  other  testifying 
against  liim  In  a  criminal  case,  except  where 
It  Is  an  offense  of  one  against  the  other.    Ar- 
ticle  774  of  the  Code  of  Criminal  Procedure 
provides    that    "neither   husband   nor   wife 
Bhall  In  any  case  testify  as  to  commnnlca* 
tions  made  by  one  to  the  other  while  married ; 
nor  Bball  tbey,  after  the  marriage  relation 
ceases,  be  made  witnesses  as  to  any  such  com- 
munication made  while  the  marriage  relation 
subsisted,  except  in  a  case  where  one  or  tbe 
other  is  prosecuted  for  an  offense,  and  a  dec- 
laration or  communication  made  by  the  wife 
to  tbe   bosband,  or  by  the  husband  to  the 
wife,  goes  to  extenuate  or  Justify  an  offense 
for  wblcb   either  Is  on  trial."    Article  775, 
Code  of  Criminal  Procedure,  provides:    "The 
husband  and  wife  may  in  all  criminal  actions 
be  witnesses  for  each  other,  but  they  shall 
in  no  case  testify  against  each  other,  except 
In  a  criminal  prosecution  for  an  offense  com- 
mitted by  one  against  the  other."    This  dis- 
qualification   of   giving   adverse    testimony 
against  each  other  rests  upon  sound  grounds 
and  proper  policy,  and  should  be  upheld  with 
a  strong  hand,  and  we  can  well  understand 
how  tbe  court  would  deprecate  and  condemn 
the  use  of  ttie  wife  against  the  husband,  or 
the  tansband  against  the  wife  as  was  attempt- 
ed In  tbe  Brock  Case,  whether  at  the  time 
the  person  being  tried  objected  or  did  not  ob- 
ject;   but  the  case  we  have  here  Is,  as  we 
conceiTe,  very  different    Here  the  wife  was 
offered  as  a  witness  in  behalf  of  her  husband. 
Her  testimony  was  vital  and  Important,  and. 
If  tme,  as  the  Jury  seemed  from  their  verdict 
to  Iiave  believed,  evidenced  such  a  gross  in- 
sult and  outrage  as  to  reduce  to  tbe  grade  of 
manslaughter   what   otherwise   might   have 
seemed  an  unprovoked  and  cold-blooded  mur- 
der.    She   testified  in  substance  and  effect 
that,    while   unprotected  in   her  household, 
with  only  the  little  babe  present,  the  deceas- 
ed grabbed  her,  embraced  her,  and  made  the 
direct  proposition  that  she  submit  her  person 
to  his  lustful  embraces.    Ttie  accuracy  of  this 
statement  tbe  state  sought  to  challenge,  and 
to  disprove  by  the  fact  that  her  conduct  and 
conversation  with  the  witness  Mrs.  Clair  was 
wholly  at  variance  with  the  serious  condi- 
tion of  affairs  which  she  claimed  she  had 
told  her  husl>and.    The  state  could  not.  In  the 
first  instance,  have  offered  appellant's  wife 
against  taim.    He  was  free,  however,  to  in- 
troduce her  as  a  witness  in  his  own  behalf, 
and  to  seek  to  obtain  the  utmost  possible  ben- 
efit from  her  testimony.    She  could  not  be 
made  to  enlist  against  her  husband;    but, 
when  she  ottered  tbe  field  for  him,  she  is 


subject  to  such  cross-examination  as  will 
fairly  test  the  truthfulness  of  her  testimony. 
She  becomes  as  any  other  witness  in  respect 
at  least  to  the  examination  that  fairly  and 
legitimately  tends  to  test  the  credibility  and 
accuracy  of  the  testimony  which  she  gives. 
This  was  the  limit  to  which  the  cross-exam- 
ination went  in  this  case,  and  it  was  restrict- 
ed within  these  legitimate  bounds.  Having 
offered  bis  wife  as  a  witness  in  his  own  be- 
half, be  Is  to  be  held  to  have  consented  that 
ber  credibility  might  be  tested  by  such  rea- 
sonable cross-examination  as  would  disclose 
the  truthfulness  or  inaccuracy  of  any  state- 
ment which  she  makes.  Messer  v.  State,  43 
Tex.  Cr.  R.  97,  63  S.  W.  643. 

The  only  matter  about  which  we  have  any 
doubt  Is  a  feature  of  her  testimony,  which  is 
not  so  much  discussed  in  the  brief  by  counsel 
for  defendant,  and  Is  her  statement  to  the 
witness  Mrs.  Clair,  in  effect,  that  her  hus- 
band had  gone  to  look  for  the  deceased,  and 
she  did  not  know  what  would  happen.  A 
somewhat  similar  question  arose  in  the  case 
of  Skaggs  V.  State,  31  Tex.  Cr.  R.  563,  21  S. 
W.  257.  In  that  case  the  wife  of  the  accus- 
ed stated  in  her  testimony  that  she  knew  her 
husband  was  going  to  kill  the  deceased.  Tills 
statement  was  held  to  be  opinion  evidence 
only,  and  incompetent  for  any  other  purpose ; 
but,  the  error  having  been  cured  by  the 
court's  withdrawal  of  the  statement  from  the 
consideration  of  the  Jury,  no  special  attention 
seems  to  have  been  paid  to  It.  In  this  case 
reference  Is  had  to  the  case  of  Drake  v.  State, 
29  Tex.  Cr.  R.  266,  15  S.  W.  725.  In  that 
case,  while  the  witness  Drake,  Jr.,  was  on  the 
witness  stand,  it  was  sought  to  Impeach  him 
by  inquiring,  in.  substance,  that  if  he  did  not 
state  to  persons  named  that  he  knew  that 
his  father,  the  defendant,  was  going  to  kill 
Gulnn  (the  deceased)  before  he  (the  witness) 
left  home  that  morning.  This  was  held  not 
to  be  a  fact,  or  knowledge  of  a  fact,  or  a  ma- 
terial fact  about  which  the  witness  could  be 
Impeached,  but  was  a  mere  opinion  and  con- 
clusion, and  introduction  of  the  evidence  as 
impeaching  testimony  was  held  Improper. 
Here,  however,  the  only  extent  to  which  the 
wife's  testimony  goes,  as  shown  by  the  bill, 
which  is  much  stronger  than  appears  in  the 
statement  of  facts,  is  that  her  husband  had 
gone  to  look  for  the  deceased,  and  that  she 
did  not  know  what  was  going  to  happen.  In 
other  words,  it  is  a  mere  statement  to  the 
witness,  Mrs.  Clair,  having  in  view  her  dis- 
closure to  her  husband,  that  he  was  then 
away  from  home,  and  that  she  did  not  know 
what  the  result  of  the  conference  would  be. 
If,  as  the  defendant  himself  testified,  his 
mission  was  to  see  the  deceased  to  demand 
an  explanation,  this  testimony  might  relate 
to  tbe  result  of  the  explanation  so  given.  In 
any  event,  as  presented  In  the  record,  it  is 
not  clear  that  the  testimony  was  not  admissi- 
ble, and,  If  It  should  be  held  that  it  was  not 
admissible  as  a  mere  expression  of  opinion. 
It  does  not  on  its  face  or  by  necessaty  impii- 
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caticm  disclose  the  statement  of  opinion  as 
to  what  the  appellant  meant  to  do,  and  Is, 
therefore,  we  believe,  not  material  or  hurt- 
ful, even  If  It  be  conceded  that  It  should  not 
have  been  admitted. 

We  have  carefully  gone  over  the  entire  rec- 
ord. It  bears  Incontestable  evidence  on  every 
page  that  the  rights  of  defendant  have  been 
well  cared  for.  Whatever  our  own  views  or 
sympathies  may  be,  it  is  our  belief  that  the 
appellant  has  had  a  fair  and  impartial  trial. 
The  evidence  affirms  beyond  doubt  that  he 
took  the  life  of  the  deceased,  and,  giving  him 
the  benefit  of  the  great  provocation  testified 
to  by  his  wife,  the  Jury  have  Imposed  the  low- 
est penalty,  which,  under  all  the  facts,  they 
were  reasonably  Justified  in  doing. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  is  affirmed. 

DAVIDSON,  P.  J,  dissents,  and  will  file 
reasons. 

On  Rehearing. 

RAMSEY,  J.  The  Judgment  of  conviction 
in  this  case  was  affirmed  at  the  late  Dallas 
term,  and  now  comes  before  us  on  motion  for 
rehearing  filed  by  appellant  on  the  27th  day 
of  February,  1908,  and  since  then  taken  UB- 
der  advisement. 

There  is  one  statement  in  the  opinion,  in 
respect  to  a  matter  not  mentioned  in  the 
motion  for  rehearing,  which  is  not  strictly 
accurate.  It  is  there  stated:  "This,  itoo,  is 
the  rule  in  the  Supreme  Court  of  the  United 
States,  wliere  the  question  has  often  been 
considered  (see  Mattox  v.  U.  S.,  156  U.  S. 
237,  15  Sup.  Ct  337,  39  L.  Ed.  409,  and 
West  V.  Louisiana,  191  U.  S.  258,  24  Sap. 
Ct.  650, 48  L.  Ed.  965),  and  under  the  statutes 
similar  to  our  own  has  been  uniformly  so 
held  without  a  single  dissent,  so  far  as  an 
examination  of  the  authorities  go  In  any 
court  of  last  resort  In  America."  This  is 
a  correct  statement  of  the  rule  where  the 
testimony  of  deceased  persons  has  been 
sought  to  be  reproduced.  The  rule  is  not, 
however,  so  unanimous  in  cases  where  testi- 
mony has  been  sought  to  be  reproduced 
where  the  witness  was  shown  to  be  beyond 
the  Jurisdiction  of  the'  court.  In  the  event 
of  the  absence  only,  there  Is  a  sharp  divi- 
sion in  the  authorities  as  to  the  admissibili- 
ty of  such  testimony.  We  do  not  think, 
however,  that  whether  the  witness  is  dead 
or  beyond  the  Jurisdiction  of  the  court  is 
a   matter  of   controlling  Importance. 

The  only  matter  which  we  desire  to  dis- 
cuss Is  the  third  ground  of  appellant's  mo- 
tion. It  is  as  follows:  "The  court  erred 
lu  its  opinion  in  holding  that  the  testimony 
of  the  witness  Mrs.  George  Clair  to  the  ef- 
fect that  on  the  day  of  the  homicide  the 
wife  of  appellant  came  to  her  house,  a  short 
time  before  the  homicide  occurred,  and  after 
the  appellant  and  Hence  Watson  and  Os- 
car Leggett  had  left  in  search  of  the  deceas- 
ed, and  told  the  said  witness,  Mrs.  Clair, 


that  the  appellant  and  Watson  and  Leggett 
had  gone  to  look  for  deceased,  and  if  ap- 
pellant found  him  she,  the  said  Lnla  Hobbs, 
did  not  know  what  would  happen,  because 
said  testimony  was  clearly  hearsay,  and  a 
statement  made  In  the  absence  of  the  defend- 
ant, if  made  at  all,  and  was  In  effect  com- 
pelling the  wife  to  testify  against  the  bus- 
band,  and  was  an  impeachment  of  the  wife 
upon  an  immaterial  issue,  because  the  ap- 
pellant had  placed  her  upon  the  stand  to 
prove  only  that  the  deceased  had  Insulted 
her,  and  that  she  had  communicated  the  In- 
sult to  her  husband,  and  no  inquiry  had 
been  made  of  her  by  the  appellant  with  ref- 
erence to  any  statement  she  may  have  made 
to  Mrs.  Clair.  The  said  holding  was  fur- 
ther erroneous  because  it  Involved  an  opinion 
of  Mrs.  Hobbs  that  something  serious  would 
happen  if  her  husband  should  find  the  de- 
ceased, and  said  statement,  If  made  by  Mrs. 
Hobbs,  was  not  a  statement  of  any  fact,  but, 
if  the  Jury  believed  that  she  made  said  state- 
ment, would  only  tend  to  convey  the  Idea 
to  the  Jury  that  Mrs.  Hobbs  was  apprehen- 
sive of  the  result  of  a  meeting  between  the 
appellant  and  the  deceased;  whereas,  the 
only  thing  that  could  have  been  properly 
proved  by  Mrs.  Hobbs  or  Mrs.  Clair  would 
be  some  statement  that  the  defendant  may 
have  made  which  would  have  caused  such 
apprehension  upon  the  part  of  his  wife." 

In  the  opinion  rendered  in  the  case  It  was 
stated:  "The  only  matter  about  whldi  we 
have  had  any  doubt  Is  the  feature  of  her 
testimony  (meaning  Mrs.  Hobbs)  which  Is 
not  BO  much  discussed  in  the  brief  by  coun- 
sel for  appellant,  and  that  is  her  statement 
to  the  witness  Mrs.  Clair,  in  effect  that  her 
husband  had  gone  to  look  for  deceased  and 
she  did  not  know  what  would  happen."  We 
have  concluded,  on  fuller  reflection,  and  in 
the  light  of  the  authorities  which  have  been 
presented  and  discussed  in  the  motion  for 
rehearing,  that  we  were  in  error  In  the  orig- 
inal opinion,  wherein  we  said:  "In  any 
event,  as  presented  in  the  record,  it  is  not 
dear  that  the  testimony  was  not  admissible, 
and.  If  it  should  be  held  that  it  was  not 
admissible  as  a  mere  expression  of  opinion. 
It  does  not  on  its  face,  or  by  necessary  im- 
plication, disclose  the  statement  of  opinion 
as  to  what  the  appellant  meant  to  do,  and 
is,  therefore,  we  believe,  not  material  or 
hurtful,  even  if  It  be  conceded  that  It  should 
not  have  been  admitted."  It  is  also'  sug- 
gested  In  the  opinion  that  If,  as  defendant 
himself  testified,  his  mission  was  to  see  the 
deceased  to  demand  an  explanation,  this 
testimony  might  relate  to  the  result  of  the 
explanation  so  given.  A  closer  inspection 
of  the  record,  however,  makes  it  certain  that 
we  overlooked  the  important  fact  that  there 
Is  no  testimony  showing  that  the  appellant 
ever  stated  to  his  wife  that  he  meant  to 
seek,  or  was  seeking,  the  deceased  for  the 
purpose  of  having  such  conference.  It  is 
sometimes  difficult  to  tell,  in  respect  to  in- 
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admlatfble    testimony,    what    may    or    may 
not  be  Injoriona  and  hnrtfnl.    If,  wben  sucb 
testimony  1b  admitted,  considering  it  in  one 
light  It  would  be  prejndlcial,  and  considering 
it  In  another  It  would  be  harmless,  it  would 
seem  that  the  law,  which  is  ever  jealous  of 
the  lights  and  liberties  of  her  citizens,  would 
scarcely  Justify  or  permit  the  admission  of 
such  testimony  when  it  might  be  used  im- 
properly to  the  prejudice  of  the  defendant 
The  case  of  Bluman  v.  State,  33  Tex.  Cr. 
S.  43,  21  a  W.  1027,  28  8.  W.  76,  Is  very 
mnch  lUce  the  case  at  bar.     In  liiat  case 
the  appellant  had  been  Indicted  for  arson. 
He  had  sought  to  show  as  a  reason  why 
he  did  not  bum  his  store  that  he  had  placed 
the  belongings  of  his  wife,  containing  her 
wedding  trousseau  and  solid  silver  presents, 
a  few  weeks  before  the  fire,  and  that  all 
of  these  were  burned.     He  made  proof  of 
this  fact  by  his  wife.    On  cross-examination 
she  was  asked  the  following  question :   "Did 
yon  not,  at  the  hotel,  on  the  night  of  the 
fire,  after  the  fire  had  broken  out,  state  that 
you  had  a  presentiment  that  something  was 
going  to   happen?"      Here  the  language  is, 
"Uy  husband  has  gone  to  seek  deceased,  and 
I  dmi't  know  what  is  going  to  happen."    Ob- 
jection was  made  to  this  question,  and  the 
answer  sought  to  be  adduced  thereby,  be- 
cause the  witness  was  appellant's  wife,  and 
she  had  not  been  asked  about  these  matters 
on  direct  examination.    The  objection  being 
OTerruled,  Mrs.  Bluman  answered :    "I   did 
80  state."      In   passing  on  this  matter   the 
conrt  say:    "The  cross-examination  must  be 
confined  to  the  matter  elicited  by  the  direct 
examination.    This  is  the  settled  rule.    The 
state  could  have  examined  Mrs.  Bluman  fully 
as  to  the  trunks,  their  contents,  when  they 
were  placed  in  the  store,  etc.;    and,  if  she 
had  made  other  statements  regarding  these 
things,  this  could  have  been  shown.     What 
relation  or  pertinency  a  presentiment  which 
she  may  have  had  bears  to  the  testimony 
about  the  trunks,  their  contents,  etc.,  we  fall 
to  perceive.    The  Attorney  General  contends 
that  tbls  matter  was  also  without  injury. 
It  was  not  germane   to  the  testimony   in 
ctAtt,  nor  did  it  tend  to  contradict  her  evi- 
dence in  any  legitimate  manner.     It  was, 
therefore,   the   state's   evidence.     She    was 
made  a  state's  witness,   and  her  evidence 
was  a  part  of  the  state's  case,  Just  as  If 
the  state  had   Introduced  her,  and  proved 
by  her  that  she  had  had  a  presentiment  that 
something  was   going  to  happen,  and  that 
when  the  fire  broke  out  she  stated  the  fact 
that  she  had  had  such  a  presentiment.    Can 
it  he  contended  that  the  state  had  the  right 
to  prove  these  facts  by  the  wife  of  defend- 
ant?    Certainly    not.      For    what    purpose 
conld,  and  perhaps  did,  the  Jury  use  this 
presenilment  of  the  wife?    The  witness  was 
the  wife  of  defendant — a  relation  than  which 
none  can    be    closer    or    more   confidential. 
^Iiile  the  bouse  was  burning,  she  speaks  of 
this  presentiment    The  Jury  interprets  and 


applies  It  to  the  burning  of  the  house.  Was 
It  In  fact  a  presentiment,  or  bad  she  been 
Informed  1^  her  husband  that  the  store 
was  to  burn?  All  people  do  not  believe  that 
there  is  such  a  thing  as  a  presentiment 
Those  who  do  may  not  have  believed  this 
to  have  been  such,  because  now  closely  con- 
nected with  the  burning  of  the  store.  For 
what  purpose  could  the  Jury  have  used  this 
matter?  Evidently  to  prove  that  appellant 
had  determined  to  bum,  or  have  burned, 
his  store  and  had  directly  or  indirectly  In- 
formed his  wife  of  his  intentions.  The 
state  certainly  desired  to  use  it  for  this 
purpose.  There  was  no  other  possible  use 
to  which  it  could  be  applied.  But  it  may 
be  urged  that  Mrs.  Bluman  gave  such  an 
explanation  of  her  presentiment  as  to  elimi- 
nate from  it  all  that  which  was  pernicious. 
This  proposition  is  correct,  and  should  solve 
the  question.  Injury  vel  non,  against  the  ap- 
pellant but  for  one  stubborn  fact,  which 
can  never  be  settled  by  this  record — did  the 
Jury  believe  her  explanation?  We  know  not, 
nor  does  any  other  person  know,  save  the 
Jurors  who  tried  the  case." 

In  the  case  of  Hoover  v.  State,  35  Tex. 
Cr.  R.  342,  33  S.  W.  337,  following  the  Blu- 
man Case,  the  court  says :  "On  cross-exami- 
nation of  a  wife  who  has  testified  as  a  wit- 
ness for  her  husband,  she  can  be  Interro^ted 
only  as  to  such  matters  as  naturally  spring 
out  of,  and  appertain  to,  her  examination 
In  chief;  and  It  is  error  to  permit  her  to 
be  cross-examined  as  to  original  matters, 
which  may  be  used  against  or  are  prejudi- 
cial to  her  husband."  In  that  case  the  de- 
fendant was  charged  with  murder.  There 
was  a  plea  of  Insanity.  The  wife  was  in- 
troduced as  a  witness  in  his  behalf.  On 
direct  examination  she  testified  as  to  her 
husband's  acts  and  conduct  the  night  before 
the  killing,  and  as  to  his  uneasiness  and 
apprehensions  of  dsinger  for  about  four 
weeks  before  the  killing.  On  cross-exami- 
nation the  state,  over  the  objection  of  de- 
fendant, proved  by  her  that  she  knew  de- 
fendant had  shot  one  of  the  Sparks  boys, 
and  that  be  and  the  Sparks  had  never  made 
friends.  In  discussing  the  testimony  adduc- 
ed on  cross-examination,  the  court  say :  "She 
(the  wife)  was  introduced  by  appellant  In 
his  behalf,  and  testified  as  to  bis  mental  con- 
dition, and  that  he  was  in  a  state  of  appre- 
hension or  alarm  for  some  time  prior  to  the 
homicide.  On  cross-examination,  over  the 
objection  of  appellant,  the  state  was  i>er- 
mltted  to  prove  that,  some  years  before  this, 
appellant  her  husband,  had  shot  one  of  the 
Sparks  hoys,  and  that  Just  previous  thereto 
he  was  In  a  similar  condition  of  mind.  We 
heretofore  held  that  this  evidence  was  ger- 
mane to  her  testimony  in  chief;  but  on  a 
more  careful  and  thorough  examination  of 
the  question,  in  the  light  of  the  authorities, 
we  are  of  the  opiulon  that  we  were  In  er- 
ror. The  rule  is  well  established  that  the 
wife  can  be  introduced  cm  behalf  of  her  bus- 
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band,  and  that  on  cross-examination  she  can 
be  Interrogated  only  as  to  sucb  matters  as 
naturally  spring  out  of  and  appertain  to 
her  examination  In  chief.  This  testimony 
did  not  spring  out  of,  and  was  not  germane 
to,  the  examination  in  cbief.  It  was  original 
erldence,  and  of  a  most  damaging  and  ma- 
terial character.  In  fact,  it  was  producing 
In  evidence  before  the  jury,  against  appel- 
lant, testimony  of  another  and  distinct  crime 
than  that  for  which  he  was  then  on  trial. 
It  was  calculated  to  inflame  the  mind  of 
the  Jury  against  appellant,  and  to  prejudice 
bis  rights  as  to  the  case  then  on  trial.  We 
adhere  to  the  rule  heretofore  laid  down  by 
this  court  In  the  case  of  Bluman  v.  State, 
33  Tex.  Cr.  R.  43,  21  S.  W.  1027,  26  S.  W. 
75."  See,  also,  Jones  t.  State,  38  Tex.  Cr. 
R.  100,  40  8.  W.  807,  41  S.  W.  638,  70  Am. 
St.  Rep.  719,  and  Richards  t.  State  (decided 
at  the  present  term)  110  S.  W.  432,  and  Gaines 
V.  State,  38  Tex.  Cr.  R.  228.  42  S.  W.  385. 

We  think  it  fairly  certain  that  the  state- 
ment, attributed  to  Mrs.  Hobbs,  that  her 
husband  had  gone  to  seek  deceased,  and  that 
she  did  not  know  what  was  going  to  happen, 
tended  strongly  to  establish  and  convince 
the  Jury  of  apprehension  on  her  part  that 
something  serlons  was  to  happen,  and  was 
within  itself  well  calculated  to  impress  the 
Jury  or  Justify  the  inference  by  them  that 
appellant  had  made  some  statement  to  bis 
wife  showing  preparation  on  his  part  to 
assault  the  deceased,  or  at  least  that  this 
inference  was  a  reasonable  deduction  from 
the  testimony.  Having  carefully  examined 
the  antborities  cited  and  others,  we  do  not 
believe  that  we  would  be  Justified  in  permit- 
ting this  Judgment  of  affirmance  to  stand, 
unless  we  were  prepared  to  overrule  the  de- 
cisions of  this  tribunal  in  the  Bluman  Case, 
In  the  Hoover  Case,  in  the  Jones  Case,  and 
in  the  Oaines  Case,  cited  above;  nor  are 
we,  on  reflection,  prepared  to  say  that  the 
decision  In  the  Bluman  Case,  so  strikingly 
like  the  one  under  consideration,  is  In  it- 
self wrong.  On  the  contrary,  fuller  consider- 
ation and  more  careful  thought  has  led  us 
to  the  conclusion  that  the  Bluman  Case  was 
rightly  decided,  and  that  the  court  below 
should  not  have  admitted  the  testimony  of 
Mrs.  Clair,  herein  complained  of.  For  the 
error  in  so  doing,  it  is  ordered  that  appel- 
lant's motion  for  rehearing  be  granted,  and 
the  judgment  of  conviction  be  set  aside, 
and  the  case  be  reversed,  and  the  cause  re- 
manded. 

BROOKS,  J.,  absent 

DAVIDSON,  P.  J.  I  concur  In  reversing 
the  Judgment  on  ground  stated.  I  think  re- 
production of  testimony  of  absent  Witness 
error  and  reversible. 

DAVIDSON,  P.  J.  (dissenting).  Upon  mo- 
tion for  rehearing  the  affirmance  was  set 
aside  and  a  reversal  had  in  regard  to  cross- 


examination  of  appellant's  wife.  To  this  I 
agree,  but  I  wish,  however,  to  express  roy 
dissent  from  that  portion  of  the  opinion  In 
which  it  Is  asserted  It  is  not  error  to  r^ro- 
duce  the  testimony  of  the  absent  witness. 
The  evidence  reproduced  was  taken  before 
the  examining  court;  the  witness  being 
shown  absent  from  the  state  at  the  time  of 
the  flual  trial.  In  Cllne  v.  State,  36  Tex. 
Cr.  R.  320,  36  S.  W.  1099,  37  S.  W.  722,  01 
Am.  St  Rep.  850,  the  writer  discussed  the 
question  at  considerable  length  with  refer- 
ence to  reproducing  the  testimony  of  a  de- 
ceased witness,  holding  it  could  not  be  done 
under  that  clause  of  the  Constitution  which 
guarantees  the  right  to  the  accused  to  be 
confronted  with  the  witnesses  against  him. 
My  Brethren  have  overruled  the  Cllne  Case, 
stating  practically  that  it  is  a  universal  rule 
to  reproduce  the  testimony  of  a  deceased  wit- 
ness. At  page  312,  Ency.  of  BSvidence,  It  is 
stated  that  the  tendency  of  the  early  deci- 
sions was  greatly  to  limit  or  wholly  to  deny 
the  admissibility  on  the  final  trial  of  evi- 
dence of  a  witness  who  could  not  be  produc- 
ed at  the  trial  when  his  evidence  had  beeo 
given  at  a  preliminary  examination  of  the  ac- 
cused; citing,  among  other  cases,  in  support 
of  that,  Finn  v.  Com.,  6  Rand.  CV'a.)  701.  In 
that  case,  among  other  things,  it  was  said: 
"In  civil  cases,  if  a  witness  who  bad  been 
examined  in  a  former  trial  between  the 
same  parties  and  on  the  same  issue  is  since 
dead,  what  he  swore  on  the  former  trial 
may  be  given  in  evidence;  for  the  evidence 
was  given  on  oath,  and  the  party  had  an  op- 
portunity of  cross-examining  him.  Peake's 
Case,  60  PhiU.  199.'  But  we  cannot  find  that 
the  rule  has  ever  been  allowed  In  a  criminal 
case.  Indeed,  it  Is  said  to  be  expressly  oth- 
erwise. Nor  can  we  find  that  the  rule  in 
civil  cases  extends  to  the  admission  of  evi- 
dence formerly  given  by  a  witness  who  has 
removed  beyond  the  jurisdiction  of  the  coun- 
try. Much  less  can  it  be  admitted  in  a  crim- 
inal case."  Also  see  Brogy  v.  Com.,  10  Orat 
(Va.)  722;  Montgomery  v.  Com.,  99  Va.  833, 37 
S.  BL  841.  These  are  Virginia  cases.  In  Peo- 
ple T.  Newman,  5  Hill  (N.  Y.)  295,  the  court 
said:  "It  seems  to  be  well  settled  in  this 
court  that  nothing  short  of  the  witness'  death 
can  be  received  to  let  in  his  testimony  given 
on  a  former  trial;  but  If  the  rules  were  oth- 
erwise in  respect  to  dvll  cases,  we  are  of 
opinion  that  It  should  not  be  applied  to  crim- 
inal proceedings."  It  was  also  the  rule  in 
Tennessee  until  changed  In  the  opinion  In 
Kendrlck  v.  State,  10  Humph.  479,  rendered 
in  1850,  which  overruled  State  v.  Adklns,  1 
Overt.  229.  It  seems  to  have  been  as  well 
the  rule  in  Missouri  until  the  decision  of 
State  y.  McO'Blenls,  24  Mo.  402;  60  Am.  Dec. 
435.  This  decision  was  rendered  In  1857. 
The  case  of  Montgomery  t.  Com.,  99  Va.  833, 
37  S.  E.  841,  was  rendered  in  February,  1901. 
It  l8  unquestionably  true  that  the  earlier 
rule  excluded  the  reproduction  of  the  testi- 
mony of  all  witnesses,  whether  dead  or  alive. 
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Sucb  was  the  rule  practically  in  tbe  history 
of  the  past  nntll  the  acts  of  Parliament  In 
England.  On  a  certain  occasion  the  Jews 
sought  to  have  the  Apostle  Paul  brought  to 
trial.  Tbe  old  Roman  Judge  stated  with  ab- 
solnte  confidence  and  without  contradiction 
that  it  'was  the  custom  of  the  Romans  not 
to  try  parties  until  they  had  been  brought 
face  to  face  with  their  accusers.  The  vast 
assemblage  of  the  accusing  Jews  entered  not 
a  dissent  to  this  statement  of  tbe  Roman 
Judge.  It  was  too  well  settled  as  a  law  in 
the  Roman  Empire  to  bear  contradiction. 
Tbe  Jews  as  well  had  been  so  Instructed  and 
tangbt  under  the  laws  of  Moses,  and  from 
that  time  down  the  ages  it  was  the  rule,  and 
wherever  the  jnrisprudence  of  the  past  has 
touched  the  Anglo-Saxon  ciTllizatlon  it  has 
been  tbe  well-recognized  rule  until  statute 
changed  tbe  rule  in  England.  Under  the 
common  law  it  may  be,  I  think,  safely  stated 
that  it  was  an  impossibility  to  reproduce  such 
testimony  in  a  crtmlnal  case,  the  reasons  for 
which  'will  be  found  by  an  investigation  of 
the  history  of  that  great  body  of  law.  This 
was  so  well  recognized  in  England  that  it 
took  statutes  at  intervals  covering  perhaps 
200  years  to  abrogate.  The  first  act  was 
passed  by  Parliament  authorizing  the  repro- 
doctlon  of  testimony  of  dead  witnesses. 
Tears  afterwards  another  statute  was  added, 
permitting  the  reproduction  of  evidence  of 
witnesses  who  had  become  Insane,  and  then 
followed  still  another  statute,  to  wit,  where 
the  witness  was  kept  away  by  the '  adverse 
party,  and  finally  the  reproduction  was  ad- 
mitted when  tbe  witness  was  too  sick  to  ever 
be  able  to  be  present  at  the  final  trial,  or  was 
permanently  beyond  the  realm.  These  were 
statutory  innovations,  and  It  took  In  the 
selgbborbood  of  200  years  to  Ingraft  these 
exceptions  npon  the  rule  at  common  law  in- 
hibiting the  reproduction  of  testimony.  Even 
onder  the  statnte  the  reproduction  of  testi- 
mony was  inhibited  in  cases  of  treason.  The 
statnte  of  Xhigland  with  reference  to  trea- 
sm,  in  this  connection,  used  practically  the 
same  language  as  adopted  in  our  Constitution, 
and  thus  compelled  the  confronting  of  the  ac- 
cnsed  with  the  witnesses  against  him  when 
the  party  was  on  trial  for  that  oSeaoe. 

Hany  expressions  occur  In  the  opinions 
hi  the  United  States  to  the  effect  that  it  was 
the  rule  at  common  law  to  reproduce  the 
testimony  of  a  dead  witness,  and  even  some 
of  the  opinions  have  gone  far  enough  to  hold 
that  it  was  a  rule  at  common  law  to  repro- 
duce tbe  testimony  taken  at  an  examining 
triaL  Suffice  it- to  say  that  depositions  were 
imknown  to  common  law,  and  it  may  be  fur- 
thet  satisfactorily  stated  that  d^;>08ltion8 
are  never  taken  except  under  statutory  au- 
thority. Therefore  this  rule  could  not  have 
existed  at  common  law.  In  the  United 
States  it  has  been  stated  that  such  reproduc- 
tion was  a  rule  of  evidence  at  common  law, 
»nd  e^)eclal]y  so  with  reference  to  the  evi- 
d»ice  of  a  deceased  witness.    An  examina- 


tion of  the  history  of  the  question  will  show 
that  sucb  was  not  the  case  when  speaking  of 
the  common  law  proper.  So  In  those  states 
where  this  rule  has  been  announced,  doubt- 
less an  inspection,  especially  of  the  history  of 
the  earlier  states,  will  sliow  that  the  Legis- 
latures of  the  respective  states  have  adopted 
many  of  the  acts  of  Parliament,  and  in  some 
all  acts  of  Parliament  have  been  adopted  to 
a  certain  period.  Some  of  these  states  adopt- 
ed all  acts  of  Parliament  down  to  1688  as 
common  law.  The  different  states  vary  in 
fixing  the  time  when  the  acts  of  Parlia- 
ment should  become  common  law,  some  of 
them  bringing  it  down  even  as  late  as  177G. 
It  can  be  seen,  then,  very  readily  why  the 
decisions  in  those  states  speak  of  the  repro- 
duction of  such  testimony  as  under  the  com- 
mon law.  It  will  be  ascertained,  I  rather 
think.  If  an  Investigation  of  the  Jurispru- 
dence of  those  states  should  be  made,  that 
tbe  decisions  had  no  reference  to  common 
law,  properly  speaking,  but  to  the  statutes 
adopted  as  common  law.  So  there  is, no 
question  in  the  opinion  of  the  writer,  that 
the  earlier  rule,  as  far  back  in  history  as 
tbe  Jewish  and  Roman  civilization,  was  that 
tbe  accused  must  be  confronted  with  the  wit- 
nesses against  him.  The  modem  rule,  bow- 
ever,  has  been  adopted,  and  it  has  been  done, 
as  intimated,  not  by  adhering  strictly  to  the 
truth  of  the  history  of  the  question,  but  by 
reason  of  the  statutes  mentioned,  reinforced 
by  the  rule  of  necessity.  It  would  hardly  be 
contended  by  any  student  of  our  Jurispru- 
dence, or  that  of  England,  from  whidi  we 
have  largely  borrowed,  that  prior  to  the  acts 
of  Parliament  it  would  be  asserted  that  at 
common  law  the  testimony  of  the  dead  or 
absent  witness  could  be  reproduced.  In  Tex- 
as we  have  not  adopted  the  acts  of  Parlia- 
ment, but  only  the  common  law  as  such, 
properly  speaking.  So  much  for  the  question 
with  reference  to  the  reproduction  evidence 
generally,  and  of  the  testimony  of  the  de- 
ceased witness  specially. 

The  decisions  in  regard  to  the  reproduction 
of  the  testimony  of  an  absent  living  witness  Is 
far  from  being  harmonious  or  unanimous. 
The  contrary  rule  finds  support  in  a  great 
many  authorities,  and  It  Is  more  than  difficult 
to  say  which  is  the  prevailing  rule.  Some  of 
tbe  cases  which  deny  the  rule  are  here  cited. 
People  V.  Newman,  6  Hill  (N.  T.)  295;  Finn 
V.  Com.,  5  Rand.  (Va.)  701;  Brogy  v.  Com., 
10  Grat.  (Va.)  722;  State  v.  Houser,  26  Mo. 
431;  Collins  v.  Com.,  12  Bush  (Ky.)  271; 
Pitman  v.  State,  92  Ga.  480,  17  S.  E.  866; 
United  States  v.  Angell  (C.  C.)  11  Fed.  84; 
State  V.  Lee,  13  Mont.  248,  33  Pac.  690; 
Owens  V.  State,  63  Miss.  450;  Motes  v.  U. 
S.,  178  U.  S.  459  et  seq.,  20  8.  W.  903,  41 
I/.  Ed.  1150.  Some  of  the  cases  hold  that 
to  receive  the  evidence  of  a  witness  who  was 
merely  al)sent  is  violative  of  tbe  constitu- 
tional right  of  the  accused  to  confront  the 
witnesses  against  him.  In  the  majority 
opinion  the  intimation  is  that  when  Texas 
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became  a  Republic,  and  subsequently  a  part 
of  the  federal  Union,  our  Bill  of  Rights  re- 
quiring the  accused  to  be  confronted  -with 
the  witnesses  against  him  was  copied  or  tak- 
en from  Constitutions  of  other  states,  and 
therefore,  when  adopted,  it  was  with  the 
construction  placed  upon  it  in  those  states. 
This,  perhaps,  is  a  little  difficult  of  histori- 
cal confirmation,  especially  as  it  is  not  set- 
tled from  which  state  Texas  copied  her  Bill 
of  Rights.  Texas  became  an  independent  Re- 
public in  1836,  and  was  admitted  into  the 
federal  Union  in  1845.  At  the  time  of  our 
adoption  of  the  Bill  of  Rights,  many  of  the 
states,  if  not  a  majority  of  them,  had  not 
adopted  the  later  rule  of  reproducing  such 
evidence,  but  were  operating  under  the  old 
rule,  which  excluded  such  r^roduction  of 
evidence.  As  l>efore  stated,  in  Missouri,  the 
rule  seems  to  have  been  otherwise  until 
1857,  as  I  understand  the  McO'Blenis  Case, 
supra.  So  it  was  In  Tennessee  until  1850, 
and  it  seems  that  it  was  not  only  so  in  Vir- 
ginia then,  but  is  still  the  rule,  as  well  as 
perhaps  in  Georgia,  as  to  absent  witnesses. 
And  it  seems  that  under  the  cited  cases  it 
is  so  in  Mississippi  as  to  the  absent  witness. 
That  the  Jurisprudence  of  Tennessee  and  Mis- 
souri entered  largely  into  the  general  make- 
up of  the  organic  law  of  Texas  may  be  relied 
upon  with  some  degree  of  confidence,  by  rea- 
son of  the  fact  that  those  states  furnished 
some  of  the  great  founders  and  statesmen 
who  carved  out  Texas  independence,  gave  her 
a  national  existence,  and  contributed  large- 
ly to  her  statesmanship,  as  well  as  to  her 
legislation  and  Jurisprudence.  The  Austins 
and  the  Bryans  hailed  from  Missouri,  while 
Crockett  and  'Houston  came  from  Tennes- 
see. However,  I  do  not  purpose  to  enter  In- 
to the  liistory  of  this  question,  or  of  the  great 
men  who  made  our  constitutional  laws  as 
well  as  our  Jurisprudence.  I  mention  these 
matters  to  especially  call  attention  to  the 
fact  that  the  rule  was  more  than  doubful 
even  in  regard  to  the  deceased  witness  at  the 
time  of  the  formation  of  the  organic  law  of 
the  Republic  of  Texas,  as  well  as  of  the 
state  of  Texas. 

The  rule  was  not  known  in  Texas  Juris- 
prudence until  after  the  War  between  the 
States  that  the  testimony  of  a  deceased  wit- 
ness could  be  reproduced.  Greenwood  v. 
State,  35  Tex.  587.  The  Intimation  in  that 
opinion  is  that  it  was  necessary  to  so  hold 
in  order  that  the  defendant  might  have  the 
benefit  of  reproducing  such  testimony.  Of 
course,  this  holding  would  not  be  correct,  in- 
asmuch as  the  constitutional  inhibition  only 
applies  to  witnesses  against  the  accused,  not 
to  those  in  his  favor.  It  Is,  however,  cor- 
rect that  the  almos^  unbroken  line  of  author- 
ities in  Texas  since  the  Greenwood  Case  sus- 
tains the  rule  authorizing  the  reproduction 
of  such  evidence.  From  Montgomery  v. 
Com.,  supra,  I  make  this  quotation:  "Refer- 
ring to  the  opinion  in  the  Finn  Case,  5  Rand. 
(Va.)  701,  be  says,  after  stating  that  in  civil 


cases,  where  the  witness  is  since  dead,  what 
he  swore  on  a  former  trial  may  be  given  in 
evidence,  the  Judge  proceeds:  'But  we  can- 
not find  that  the  rule  has  ever  been  allowed 
In  a  criminal  case.  Indeed,  it  is  said  to  be 
expressly  decided  otherwise,  and  ail  the 
Judges  concurred  in  the  opinion  that  the  evi- 
dence was  inadmissible.  This  decision  has 
never  been  controverted  In  Virginia  since. 
The  whole  Criminal  Code  has  since  under- 
gone a  revision,  but  the  rule  as  laid  down  In 
the  Finn  Case  has  been  acquiesced  in  by  both 
the  courts  and  Legislature.  I  do  not  think 
it  necessary,  therefore,  to  go  into  an  inquiry 
whether  the  rule  was  originally  founded  on 
proper  principles  or  not  The  rule  has  been 
established  and  recognized,  and  I  tliink 
should  be  adhered  to,  and,  wliether  a  founda- 
tion had  been  laid  for  its  introduction  or 
not,  the  evidence  was  properly  exduded.' " 

In  Motes  v.  U.  S.,  supra,  the  Supreme  Court 
of  the  United  States,  through  Justice  Harlan, 
In  regard  to  at)sent  witnesses,  said:  "We  are 
of  opinicHi  that  the  admission  in  evidence  of 
Taylor's  statement  or  deposition  taken  at  the 
examining  trial  was  in  violation  of  the  con- 
stitutional right  of  the  defendants  to  be  con- 
fronted with  the  witnesses  against  them.  It 
did  not  appear  that  TaylcH:  was  at>eent  from 
the  trial  by  the  suggestion,  procurement,  or 
act  of  tl»e  accused.  •  ♦  ♦  In  Reynolds  v. 
U.  S.,  98  U.  S.  145,  25  L.  Ed.  244,  which  was 
an  indictment  for  bigamy,  committed  in  Utah. 
•  •  •  The  trial  court  admitted  proof  of 
what  a  witness  had  stated  on  a  former  trial 
of  the  accused  for  the  same  ofTense,  but  under 
a  different  indictment  This  court  said  the 
Constitution  gives  an  acctised  the  right  to  a 
trial  at  which  he  should  be  confronted  with 
the  witnesses  against  him;  but,  if  the  wit- 
ness is  absent  by  his  own  wrongful  procure- 
ment, he  cannot  complain  if  competent  evi- 
dence is  admitted  to  supply  the  place  of  that 
which  he  has  kept  away.  The  Constitution 
does  not  guarantee  an  accused  person  against 
legitimate  consequences  of  his  own  wrongful 
acts.  It  grants  him  the  privilege  of  being 
confronted  with  the  witnesses  against  him; 
but,  if  he  voluntarily  keeps  witnesses  away, 
be  cannot  insist  on  hia  privilege.  If,  there- 
fore, when  absent  by  his  procurement,  evi- 
dence is  supplied  in  some  lawful  way,  he  is  in 
no  condition  to  assert  that  his  constitutional 
rights  have  been  violated."  In  that  case  ref- 
erence was  made  to  several  authorities, 
American  and  English,  and  the  court  further 
said:  "The  rule  has  its  foundation  in  the 
maxim  that  no  one  shall  be  permitted  to  take 
advantage  of  his  own  wrong,  and  consequent- 
ly, if  there  has  not  been  in  legal  contempla- 
tion a  wrong  committed,  the  way  has  not 
been  opened  for  the  introduction  of  the  testi- 
mony. *  •  •  In  Reg.  V.  Scaife,  2  Den. 
C.  C.  281,  it  was  held  by  all  the  Judges  that 
the  depositions  were  not  admissible  against' 
the  defendant  who  had  not  caused  the  ab- 
sence of  the  witness.  Lord  Campbell,  0.  J., 
said:    'I  am  of  opinion  that  the  rule  for  a 
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new  trtal  must  be  made  absolute.  After  har- 
ing  been  glyen,  the  defendant  Smith  has  re- 
Eorted  to  a  contriTance  to  keep  the  witnesses 
out  of  the  way.  The  deposition  was  admissi- 
ble against  him;  but  It  was  not  admissible 
against  tbe  other  defendants,  there  being  no 
evidence  to  connect  them  with  the  contriv- 
ance. The  learned  Jndge  (Cresswell,  J.),  In 
smnmlng  np  to  the  Jory,  seems  to  have  made 
no  distinction  as  to  tbe  duty  of  the  Jury  to 
consider  tbe  deposition  of  the  absent  witness 
as  evidence  against  the  defendant  Smith 
alone,  and  not  as  against  the  others.  The 
•laestlon,  then,  Is  whether  such  deposition  Is 
admissible  against  a  prisoner  without  proof 
that  tbe  witness  has  been  Icept  away  by  bis 
rontrivance,  or  without  proof  of  the  deatli  of 
the  witness.  No  case  has  yet  gone  so  far, 
and  I  should  be  afraid  to  lay  down  a  rule 
which  would  deprive  a  prisoner  of  tbe  advan- 
t»ge  of  having  the  witnesses  for  tbe  prosecu- 
tion against  him  examined  and  cross-examin- 
ed before  the  Jury  1^>on  every  matter  that 
may  be  material  to  his  defense.  I  therefore 
think  that  the  deposition  was  improperly  ad- 
mitted against  Scalfe  and  Rooke,  and  that 
there  should  be  a  new  trial.' "  This  opinion 
was  delivered  on  May  21.  1900,  by  tbe  Su- 
preme Court  of  tbe  United  States^  through 
Justice  Harlan,  one  of  our  greatest  Jurists. 

I  have  ae&a  proper  to  say  this  much,  realiz- 
ing that  for  the  present  It  may  be  useless; 
hot  I  am  BO  firmly  convinced  that  neither 
tbe  courts,  nor  tbe  Legislature,  nor  both  com- 
bined, are  at  liberty,  or  intrusted  with  au- 
tborl^,  to  either  overturn  the  plain  language 
of  the  Constitution  or  ingraft  upon  its  plain 
reading  rules  of  necessity  to  meet  untoward 
iHmtingencles  or  inconveniences.  If  the  rule 
of  necessity  Is  to  be  the  criterion  by  which 
tbe  Constitution  is  to  be  modified  or  changed, 
either  by  legislative  enactment,  decisions  of 
c-otirts,  or  both,  then  this  rule  can  be,  at  the 
will  of  the  dispensing  or  construing  power, 
enlarged  without  limit  I  wish  to  reiterate 
tliat  there  Is  no  power  under  our  form  of 
government  invested  with  authority  to  change 
ronstltntlonal  provisions,  except  those  who 
ordained  the  Constitution,  and  no  emergency 
can  become  sufficiently  urgent  to  authorize 
either  or  all  departments  of  government  com- 
bined to  ingraft  any  rvle  of  necessity  upon 
tbe  plain  reading  of  that  instrument,  which 
is  In  tbe  least  subversive  of  Its  provisions. 
In  dosing,  I  desire  to  incorporate  hi  this  opin- 
ion the  f (blowing  language  found  in  10  Am. 
Cr.  Rep.,  at  page  249,  which  is  well  worthy 
of  careful  peru^l,  thoughtful  consideration, 
and  perpetuation,  and  so  well  accords  with 
tbe  views  of  the  writer  that  he  takes  the 
liberty  of  reproducing  It  verbatim:      , 

"In  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  •  *  •  to  be  con- 
fronts with  the  witnesses  against  him. 
n^hat  was  the  aim  and  object  of  this  declara- 
tioD  found  in  the  sixth  amendment  of  the 
federal  Constitution,  a  counterpart  of  which 
Is  embodied  In  the  BUI  of  Rights,  in  tbe  Con- 


stitution of  every  state  in  the  Union?  Does 
It  mean  that,  If  the  accused  be  confronted 
with  the  witnesses  against  him  at  a  prelimi- 
nary hearing  or  coroner's  inquest,  the  state- 
ments given  in  evidence  on  such  a  rehearing 
or  investigation  may  be  given  In  evidence  at 
the  trial,  should  it  appear  that  the  witnesses 
were  dead  or  had  gone  beyond  tbe  seasv  Not 
at  all.  Such  a  holding  would  virtually  elimi- 
nate all  of  the  declaration  from  the  Bill  of 
Rights.  Under  such  conditions,  how  could 
the  traverse  Jury  discern  tbe  demeanor  of  the 
witness  when  on  the  stand?  The  paper  testi- 
mony would  not  reproduce  before  the  Jury 
the  facial  expressions,  the  halting  and  chang- 
ing of  voice,  the  forced  self-assertion  and 
abandon,  which  so  markedly  reveal  the  char- 
acter of  the  witness  when  testifying,  and  con- 
stitute almost  unerring  Indications  of  the 
truth  or  falsehood  of  his  testimony.  History, 
reason,  and  the  philosophy  of  the  law  verify 
the  force  and  correctness  of  tbe  conclusion 
that  the  aim  and  object  of  this  declaration  Is 
to  secure  to  the  accused  the  right  to  be 
brought  face  to  face  with  the  witness  testify- 
ing against  him,  before  that  Jury  which  is  the 
arbiter  of  his  right  to  life  or  liberty.  Before 
reviewing  some  of  the  historic  incidents 
which  the  framers  of  tbe  Constitution  most 
likely  had  in  mind  when  they  penned  this 
declaration  of  right,  let  me  here  solemnly  ad- 
monish Judges,  especially  of  courts  of  re- 
view, to  cling  closely,  with  jealous  care,  to 
the  landmarks  of  tiie  Constitution  and  to 
bold  it  their  bounden  duty  to  see  to  it  that 
no  person,  however  bumble,  shall  be  denied 
any  right  or  privilege  guaranteed  him  by  that 
Instrument  My  own  experience  and  observa- 
tion, at  the  bar  and  on  the  bench,  in  the  trial 
of  criminal  causes,  emphasize  the  truth  of 
tbe  assertion  that  notwitbstanding  the  In- 
tellectual and  moral  advance  of  to-day  over 
all  the  ages  which  have  gone  before,  the  dan- 
ger of  Innocent  persons  being  convicted  to 
appease  popular  sentiment  Is  Just  as  great 
now  as  it  was  when  every  ofllcial  held  his 
commission  from  the  king.  How  many  times 
within  the  memory  of  us  all  have  Innocent 
men  been  Indicted  l^  a  star-chamber  grand 
Jury,  tried  and  convicted  at  the  bar  of  public 
opinion  through  the  powerful  influence  of  the 
press,  and  who  would  have  been  sent  to  the 
penitentiary,  iierchance  to  the  gallows,  but 
for  the  timely  interposition  of  friends  or 
neighbors,  through  whose  aid  the  victims 
were  enabled  to  employ  counsel  to  prepare 
their  defense  and  establish  their  Innocence. 
It  Is  safe  to  assume  that  the  fathers  of  the 
Constitution  could  not  have  been  unmindful 
of  the  teachings  of  history,  touching  the  Star 
Chamber  and  the  Inquisition,  those  tribunals 
of  infamy  and  terror,  before  whom  men  were 
condemned  to  death  upon  the  deposItlonB  and 
statements  in  writing  from  witnesses  un- 
known to  the  accused,  or  by  spurious  confes- 
sions and  admissions  wrung  from  the  pris- 
oner by  torture  and  terror. 
"The  inestimable  value  of  tbe  right  to  tbe 
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accused  of  being  confronted  vitb  one  whose 
testimony  la  against  bim  is  most  strongly 
IlIoBtrated  In  the  sacred  writings,  as  well  as 
in  the  .history  of  criminal  jiuisprudence.  We 
are  told  that  when  Adam  broke  the  Divine 
command  he  hid  himself  from  the  face  of  the 
Lord.  After  Peter  denied  the  Christ,  when 
the  Lord  turned  and  looked  upon  him,  he 
remembered  the  word  of  the  Lord,  and  Peter 
went  out  and  wept  bitterly.  Luke  xxli,  61,  62. 
Again  In  Acts  of  the  Apostles,  c.  25,  when 
Paul  was  a  prisoner  at  Cesarea,  King  Agrip- 
pa  visited  Festus,  the  governor,  and  when  the 
king  had  been  there  many  days  BVetus  de- 
clared Paul's  case  unto  the  king:  'There  is 
a  certain  man  left  in  bonds  by  Felix,  about 
whom,  when  I  was  at  Jerusalem,  the  chief 
priests  and  the  elders  of  the  Jews  Informed 
me,  desiring  to  have  judgment  against  him, 
to  whom  I  answered:  It  is  not  the  manner 
of  the  Romans  to  deliver  any  man  to  die,  be- 
fore that  he  which  is  accused  have  the  ac- 
cusers face  to  face,  and  have  license  to  an- 
swer for  himself  concerning  the  crime  laid 
against  blm.'  When  affidavits  were  read  to 
Mary,  Queen  of  Scot^,  in  prison,  imputing  to 
her  great  crimes,  the  unfwtunate  queen  an- 
swered: 'Who  are  the  witnesses  (for  tbey 
were  not  even  named  to  her).  Bring  them  be- 
fore me,  and  tbey  will  forswear  their  false- 
hoods when  they  meet  me  face  to  face.'  In 
1589  Philip  Howard,  Earl  of  Arundel,  was 
tried  for  high  treason;  Gerard  and  Shelby 
being  witnesses  against  him.  These  witness- 
es accused  him  of  having  offered  up  his  pray- 
ers for  the  success  of  the  Spanish  expedition 
against  Ekigland.  Arundel  declared  that  his 
prayers  were  only  for  the  preservation  of 
himself  and  fellow  Catholics  from  the  gen- 
eral massacre,  to  which  report  had  said  they 
were  doomed  in  the  event  of  the  Spaniards 
effecting  the  landing.  Then  fixing  his  eyes 
upon  Gerard,  and  adjuring  him  to  'speak 
nothing  but  the  truth,  as  he  must  one  day 
stand  before  the  tribunal  of  the  living  God 
to  answer  for  what  be  should  then  say,'  he 
so  daunted  and  disconcerted  the  witness  that 
be  lost  his  utterance  and  was  unable  to  re- 
peat his  first  assertion.  Sir  Walter  Raleigh 
was  convicted  of  high  treason,  chiefly  upon 
the  written  statement  of  one  Conham,  which 
be  denied  In  a  letter  to  Raleigh,  but  after- 
ward reaffirmed  in  part  In  a  letter  to  the 
lords,  the  evening  before  the  trial.  Upon  the 
trial,  Sir  Walter  Raleigh  demanded  that  C<«- 
ham  should  be  confronted  by  him.  He  ap- 
pealed to  the  statute  law  and  to  the  law  of 
God,  which  required  two  witnesses.  He  even 
offered  to  abandon  his  defense  if  his  accuser 
would  dare  to  assert,  in  bis  presence,  that 
he  had  ever  advised  any  dealing  whatever 
with  the  Spanish  monarch.  He  demanded 
again  that  his  accuser  stand  forth,  and,  if 
Conham  dared  to  reaffirm  a  single  charge 
before  his  face,  be  would  submit  In  silence  to 
bis  fate. 

"It  Is  unnecessary  to  multiply  cases,  for  the 
whole  record  of  each  state  trial  is  but  the 


recital  of  Judicial  murders,  planned  by  con- 
scienceless and  envious  officials,  and  peri>e- 
trated  through  that  inhuman  system  of  Juris- 
prudence which  permitted  affidavits,  letters, 
and  depositions  to  be  read  In  evidence  against 
the  accused.  Judges,  let  me  again  admonish 
yon  to  make  the  Constitution  the  touchstone 
of  your  official  action." 


MARSH  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  27, 


) 

1.  Witnesses— IicPEACHMERT. 

Where  accused,  claiming  that  he  shot  de- 
cedent after  satisfying  himself  of  the  truth  of  a 
statement  of  his  wife  that  decedent  bad  insulted 
her,  sought  to  show,  on  the  direct  examination 
of  the  wife,  aa  a  witness  In  his  behalf,  that  de- 
cedent bad  insulted  her,  without  asking  her  as 
to  whether  decedent  had  not  at  t^e  same  time 
Insulted  another  woman,  it  was  proper  to  per- 
mit the  state,  on  her  cross-examination,  to  snow 
that  decedent  then  insulted  another  woman,  and 
then  call  the  latter  to  show  that  the  wife's  state- 
ment was  false,  and  thereby  impeach  her  testi- 
mony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  IS  1088,  1272,  1273.] 

2.  Saicb— GBOSs-ExAinNATioR. 

Eiverything  legitimate  for  the  purpose  of 
testing  the  knowledge  of  the  fact  testified  to 
by  witness,  his  bias,  prejudice,  and  any  matter 
that  legitimately  goes  to  discredit  him,  is  ad- 
missible on  cross-examination. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  (i  1106-1108.] 

8.  Same. 

Where  the  wife  of  accused  testified,  an 
direct  examination  as  a  witness  in  his  l>ehalt, 
that  decedent  had  insulted  her  and  that  she  had 
informed  her  husband  thereof  previous  to  the 
homicide,  it  was  proper,  by  way  of  impeachment 
of  her,  after  laying  a  proper  predicate,  to  show 
that  shortly  after  Uie  alleged  insult  decedent 
left  the  house,  but  came  back  and  had  a  friendly 
conversation  with  the  wife. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  S(  1106-1108.] 

4.  Same — Cboss-Examination. 

Accused,  claiming  that  he  shot  decedent 
after  satisfying  himself  of  the  truth  of  a  state- 
ment of  his  wife  tliat  decedent  had  insulted 
her,  sought  to  show  on  the  direct  examination  of 
the  wife  that  decedent  liad  insulted  her.  On 
cross-examination  the  state  asked  her  whether 
she  stated  on  the  examining  trial  anything  about 
decedent  having  offered  her  a  drink  out  of  a 
tiottle  in  the  presence  of  another  woman.  Held, 
fbat  the  (luestion  was  legitimate  subject  of 
cross-examination;  it  tMing  assumed  that  the 
matter  related  to  and  covered  part  of  the  trans- 
action testified  to  on  the  direct  examination. 

5.  Same. 

Where  accused,  claiming  that  he  shot  de- 
cedent after  satisfying  himself  of  the  truth  of  a 
statement  of  his  wife  that  decedent  had  insulted 
her,  showed  by  the  testimony  of  the  wife  that 
decedent  had  insulted  her  and  that  she  had  in- 
formed accused  thereof  prior  to  the  homicide,  it 
was  error  to  permit  the  state  to  ask  the  wife  on 
cross-examination  as  to  whether  she  had  stated, 
after  the  homicide,  tliat  it  was  caused  by  a 
foolish  remark  of  a  third  person,  followed  by 
proof  that  she  made  such  remaA  on  her  aaswer- 
ing  the  question  in  the  negative,  since  it  related 
to  a  transaction  subsequent  to  the  killing,  and 
was  not  receivable,  either  for  the  purpose  of 
impeachment  or  as  a  circumstance  adverse  to 
accused. 
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6.  Crikihai.  IiA.w—EviDEiioB— Opinion  Kvi- 

DKRCE. 

A  question,  asked  a  witness  in  a  homicide 
ease,  as  to  whetlier  she  had  not  stated,  after  the 
homicide,  that  the  trouble  lietween  decedent 
and  accused  was  caused  by  a  foolish  remarlc 
made  by  a  third  person,  was  objectionable  as 
calling  for  the  opinion  of  the  witness  as  to  the 
killing. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Td.  14.  Criminal  Law,  H  1035-1042.] 

7.  Homicide— CoNDUOT  o»  Accxjsbd  —  Bvi- 

DENOB— ADinSSIBILTrT.  * 

Proof  of  the  conduct  of  accused  after  com- 
ing to  the  honse  of  decedent,  where  the  killing 
occQired,  was  admissible ;  the  demeanor  of  ac- 
ensed  and  his  appearance,  as  to  whether  angry 
or  not,  being  legitimate  matters  to  lie  testified  to 
on  the  trial  of  criminal  cases. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
roL  26,  Homicide,  {|  341-371.] 

8.  Sajtb— IwBTBUCTiONS— Habitless  Esrob. 

Where  accused  was  convicted  of  man- 
slaughter, errors  In  the  charge  of  murder  in 
the  first  d^ree  were  immaterial. 

[Ed.  Notb. — For  cases  in  point,  see  Cent.  Dig. 
ToL  28,  Homicide,  S§  715-720;  vol.  15,  Crim- 
inal Law.  S  3161.] 

Appeal  from  District  Court,  Jones  Goon- 
ty;   Cnllla  G.  Hlgglns,  Judge. 

Will  Marsh  was  convicted  of  manslaughter, 
and  he  appeals.    Reversed  and  remanded. 

F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
State. 

BAMSET,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
tt  five  years'  confinement  in  the  penitentiary. 

The  facts  in  the  case  show  the  following: 
Defendant  lived  in  Cisco,  Eastland  county, 
and  deceased,  Baggett,  in  the  town  of  Ham- 
blen, Jones  county,  and  on  the  30tb  of  April, 
1907,  deceased  was  at  bis  residence  Just  aft- 
er dinner,  and  in  his  house  were  five  or  six 
of  his  neighbors.  They  were  all  sitting 
around  talking  after  the  midday  meal.  De- 
fendant came  up  to  the  house  and  spoke  to 
deceased.  Deceased  Invited  blm  into  the 
bouse.  Th^  shook  hands.  The  deceased  in- 
troduced defendant  to  the  different  people  in 
the  honse  and  requested  his  wife  to  prepare 
dinner  for  the  defendant,  when  the  defendant 
declined  on  the  ground  that  he  had  eaten  din- 
ner. They  all  sat  In  the  house  from  a  half 
to  three^narters  of  an  hour,  engaged  In 
common  conversation;  deceased  making  in- 
qnlriea  of  defendant  as  to  his  family,  their 
health,  etc,  and  wanting  to  know  if  he  came 
to  the  town  prospecting.  He  ottered  to  go 
with  him  around  over  the  edge  of  the  town ; 
defendant  stating  that  he  would  return  on 
the  evening  train,  which  passed  between  3 
and  4  o'clock.  The  deceased  was  engaged  in 
building  a  honse  some  100  yards  from  his 
residence.  At  1  o'clock  he  got  up.  The 
neighbors  all  left,  and  went  to  their  different 
places;  and  deceased.  In  company  with  Mil- 
ton Newman,  whom  he  bad  employed,  went 
to  the  house  they  were  working  on.  Defend- 
ant accompanied  them,  and  sat  around  the 
bnlldlng  talking  generally  with  the  deceased. 
The  deceased  would  be  up  on  the.  house  part 
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of  the  time  and  down  on  the  ground  i^trt  of 
the  time.  After  they  had  been  at  work  some 
few  hours,  the  witness  Newman,  together 
with  deceased,  went  to  the  work  bench,  off 
some  20  or  80  feet  ftom  the  building.  As 
they  started  to  the  work  bench,  the  defendant 
atdced  the  deceased  if  he  had  some  water.  De- 
ceased directed  him  around  the  comer  of  the 
house.  The  witness  and  deceased  were 
standing  at  the  work  bench,  each  with  a 
board  in  his  hand,  when  the  defendant  shot 
the  deceased  from  behind  twice,  killing  him, 
and  then  turned  around  and  walked  hurriedly 
towards  the  depot  These  are  the  circum- 
stances immediately  surrounding  the  killing. 
The  defendant  took  the  witness  stand  and 
testified  of  some  lewd  conversation  with  de- 
fendant's wife  that  deceased  indulged  In  be- 
fore he  killed  him.  He  also  testified  that  he 
(deceased)  had  been  informed  by  his  wife 
that  deceased  on  a  visit  to  them  at  Cisco  had 
insulted  her,  and  had  made  Indecent  and  Im- 
proper proposals  to  her,  and  that  he  bad 
come  to  deceased's  place  In  order  to  satisfy 
himself  of  the  truth  of  what  his  wife  told 
him,  and  becoming  convinced  of  same,  and 
fearing  deceased  was  going  to  attadt  him,  he 
shot  and  killed  him. 

Bill  of  exceptions  No.  1  shows  that  after 
Mrs.  Marsh,  wife  of  appellant,  bad  testified 
in  his  favor  to  the  effect  that  deceased  had 
offered  her  an  insult  but  did  not  testify  and 
was  not  asked  anything  concerning  Cathaleen 
Adams,  nor  concerning  the  deceased  pinching 
the  said  Cathaleen  Adams  on  the  breast,  and 
after  defendant  finished  his  examination  Jn 
chief  of  the  said  Mrs.  Maggie  Marsh,  wife 'of 
defendant,  she  was  turned  over  to  the  state's 
counsel  to  cross-examine,  and  counsel  for  the 
state  Interrogated  her  concerning  deceased 
pinching  Cathaleen  Adams  on  the  breast  and 
asked  the  witness  if  she  did  not  testify  on 
the  examining  trial,  and  did  not  so  state,  that 
deceased  pinched  Cathaleen  Adams  on  the 
breast  while  she  (the  witness)  and  Cathaleen 
Adams  and  deceased  were  in  the  room  on  the 
evening  witness  claimed  that  deceased  Insult- 
ed her.  Appellant  objected,  because  the  same 
was  not  brought  out  by  defendant  on  direct 
examination,  and  because  the  state  could  not 
prove  the  facts  as  a  predicate  to  contradict 
and  Impeach  the  witness  on  immaterial  and 
irrelevant  matter,  and  because  the  evidence 
sought  to  be  brought  out  was  irrelevant  and 
immaterial  matter,  and  calculated  to  injure 
the  defendant.  The  objection  being  over- 
ruled, the  witness  testified  that  while  deceas- 
ed and  Cathaleen  Adams  and  herself  were 
In  the  room,  the  deceased  did  pinch  Catha- 
leen Adams  on  the  breast  and  that  she  so 
testified  on  the  examining  trial.  The  state's 
counsel  thereupon  placed  the  wltne!>s  Catha- 
leen Adams  on  the  stand,  and  proposed  to 
prove  by  her  that  deceased  did  not  pinch  her 
on  the  breast  at  the  time  and  under  the  cir- 
cumstances testified  to  by  Mrs.  Marsh.  Ap- 
pellant objected  to  this  testimony  for  the 
reasons  above  stated,  and   because  It  was 
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forcing  the  wife  to  give  testimony  against 
tlie  husband  through  the  mouth  of  the  wit- 
ness Cathaleen  Adams.  This  bill  Is  approred 
with  the  following  qualification :  "That,  aft- 
er the  wife  of  the  defendant  had  testified  con- 
cerning the  insult  of  the  deceased  offered  to 
her,  the  testimony  elicited  on  cross-examina- 
tion by  the  state  was  in  the  opinion  of  the 
court  concerning  the  same  transactions,  more 
fully  developing  the  matters  testified  to  and 
brought  out  as  stated  in  this  bill,  and  the 
general  charge  of  the  court  limited  the  testi- 
mony of  the  wife  on  cross-examination  to  af- 
fecting her  credibility  (paragraph  22  of  the 
court's  general  charge),  and  the  court  ap- 
proved and  gave  the  special  charge  of  the  de- 
fendant limiting  the  testimony  of  Cathaleen 
Adams  to  the  Impeachment  of  the  defendant's 
wife."  In  the  case  of  Messer  v.  State,  43 
Tex.  Or.  R.  97,  63  S.  W.  643,  we  held  that, 
where  a  wife  swears  to  certain  facts  and  cir- 
cumstances, the  cross-examination  must  be 
confined  to  the  matter  elicited  in  chief.  Of 
course,  everything  legitimate  for  the  pur- 
pose of  testing  her  knowledge  of  the  fact 
testified  to,  her  bias,  her  prejudice.  In  fact 
any  matter  that  legitimately  goes  to  her  dis- 
credit, is  admissible  on  cross-examination. 
The  same  rule  is  laid  down  by  this  court  in 
the  case  of  Earl  Hobbs  v.  State  (decided  at 
the  present  sitting  of  the  court  on  June  6, 
1908)  112  S.  W.  308.  It  follows,  therefore, 
that'  the  testimony  complained  of  was  strictly 
within  the  rule  laid  down  in  the  last-cited 
cases,  and  was  legitimate  cross-examination 
of  the  wife. 

Bill  of  exceptions  No.  2  shows  defendant 
placed  Mrs.  Mftggie  Marsh,  his  wife,  upon 
the  stand  as  a  witness  in  his  behalf,  and  she 
testified  that  on  the  evening  of  April  13,  1907, 
the  deceased  came  to  the  house  of  Mrs.  Liz- 
zie Adams,  and  into  a  room  where  witness 
was,  and  put  his  arm  around  her,  mashed  her 
on  the  breast,  put  his  hand  up  under  her 
dress,  and  pinched  her  on  the  leg,  and  said: 
"It  ioolcs  like  you  could  be  good  to  me."  Ap- 
pellant did  not  ask  his  wife  any  question  on 
direct  examination  concerning  a  conversation 
between  the  witness  and  Will  Brown  after 
the  killing  occurred.  Thereupon  the  state's 
counsel  asked  the  wife  on  cross-examination 
the  following  question:  "Q.  I  ask  you  if  on 
the  night  you  got  the  news  that  your  husband 
had  shot  Jodie  Baggett,  In  the  to%vn  of  Cisco, 
Eastland  county,  If  you  did  not  say  to  Will 
Brown  on  that  night,  when  he  asked  yon 
what  caused  the  trouble,  that  you  told  him, 
'Nothing  at  all,  but  a  foolish  remark.'  I  will 
ask  you  if  you  did  not  say  this:  'It  was  noth- 
ing in  the  world  that  caused  the  trouble  ex- 
cept a  foolish  remark  of  Cathaleen  Adams.' " 
To  which  question  the  defendant  then  and 
there  objected,  for  the  reason  that  same  call- 
ed for  an  opinion  of  the  witness  as  to  the 
cause  of  the  killing;  the  witness  having  been 
shown  to  have  been  in  Cisco  at  the  time  of 
the  killing,  and  that  the  killing  took  place  at 
Hamblen,  about  100  miles  distant,  and  be- 


cause the  matter  sought  to  be  proved  by  this 
witness  was  not  brought  out  by  defendant 
on  direct  examination,  and  because  the  ques- 
tion asked  called  for  evidence  of  the  wife 
against  her  husband,  and  because  the  testi- 
mony elicited  by  said  question  is  irrelevant 
and  immaterial  for  any  purpose,  and  calcu- 
lated to  injure  the  defendant  before  the  Jury. 
The  objections  being  overruled,  the  wife  an- 
swered: "No;  I  did  not"  Thereafter  the 
witness  Will  Bro'^n  was  placed  upon  the 
stand  and  testified,  after  a  proper  predicate 
was  laid:  "Yes,  sir ;  she  made  that  remark." 
This  bill  is  approved  with  the  following  ex- 
planation: "That  in  paragraph  22  of  the 
court's  general  charge  the  court  limited  the 
entire  testimony  brought  out  by  this  defend- 
ant's wife  to  the  matter  of  her  credibility, 
and  in  the  special  charge  No.  1,  prepared  by 
defendant,  the  court  limited  the  testimony  of 
both  Will  Brown  and  Cathaleen  Adams  to 
afl'ecting  the  credibility  of  the  wife  of  the 
defendant,  all  of  which  charges  were  given  to 
the  Jury  as  part  of  the  law  In  the  case." 

Bill  of  exceptions  No.  3  shows  the  state 
asked  appellant's  wife  the  following  question: 
"Is  it  not  true  that,  a  short  time  after  you 
claim  to  have  been  insulted,  Baggett  left  the 
house  and  then  came  back  again,  and  that 
you  sat  there  in  the  house  In  a  friendly  con- 
versation with  this  man  whom  you  claim  in- 
sulted you,  and  that  when  Will  Brown  came 
you  two  and  he  engaged  in  a  conversation." 
Appellant  made  the  same  objection  to  the  tes- 
timony, and  witness  answered:  "No,  sir;  it 
Is  not  true."  Thereupon  the  state  was  per- 
mitted, over  appellant's  objection,  to  prove 
by  Will  Brown  that  it  was  true,  after  laying 
a  proper  predicate.  The  court  limited  this 
testimony,  as  shown  by  the  bill,  to  the  cred- 
ibility of  the  witness  Maggie  Marsh,  and  gave 
appellant's  special  charge  to  that  effect. 

Bill  of  exceptions  No.  4  shows  that,  after 
aK>ellant's  wife  had  testified  in  chief,  state's 
counsel,  over  appellant's  objection,  asked  her 
the  following  question:  "Mrs.  Marsh,  yoa 
testified  on  the  examining  trial  of  your  hus- 
band here  in  Anson,  before  Judge  Stinson,  on 
the  14th  day  of  May,  1907,  did  you  not?  A. 
Yes,  sir.  Q.  At  that  time  you  stated  nothing 
at  all  on  that  examination  about  Baggett 
having  offered  you  a  drink  out  of  a  bottle  in 
the  presence  of  Cathaleen  Adams,  did  you?" 
Appellant  objected,  because  the  failure  of  the 
witness  to  testify  on  the  examining  trial  is 
not  a  matter  about  which  she  could  be  con- 
tradicted, and  because  It  is  new  matter  about 
which  the  defendant  did  not  ask  her  In  the 
examination  in  chief,  and  because  it  Is  for- 
cing the  wife  to  give  testimony  against  her  hus- 
band, and  is  an  att<empt  to  Impeach  the  wife 
on  an  irrelevant  and  immaterial  matter,  about 
which  she  was  not  asked  In  the  examination 
in  chief.  The  objection  being  overruled,  she 
answered:    "No,  sir;    I  don't  think  so." 

We  think  the  testimony  complained  of  In 
bill  of  exceptions  No.  3  was  admissible  as  a 
circumstance  tending  to  rebut  and  throw  dls- 
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credit  on  the  original  statement  made  by  ap- 
pellant. It  was  a  legitimate  subject  of  cross- 
examination.  In  that  this  fact.  If  true,  was  at 
variance  with  her  statement  of  an  Insult  by 
Baggett,  and  should  have  been  received  and 
strictly  limited  for  that  purpose.  We  under- 
stand that  the  matter  objected  to  and  corered 
by  appellant's  bill  of  exceptions  No.  4  related 
to  and  covered  part  of  the  same  transaction, 
and  had  reference  to  the  same  time  original- 
ly testified  to  by  Mrs.  Marsh.  On  this  as- 
somptlon,  and  for  the  purpose  of  Impeach- 
ment, as  tending  to  affect  the  recollection  and 
memory  of  the  witness,  we  think  this  testi- 
mony, when  properly  limited,  as  it  was,  was 
admissible.  We  do  not  believe,  however,  that 
the  testimony  Included  in  bill  of  exceptions 
No.  2  should  have  been  admitted.  It  formed 
no  part  of  the  transaction,  or  the  conversa- 
tion or  matter  Inquired  of  from  Mrs.  Marsh 
oo  her  original  examination.  It  wholly  relat- 
ed to  another  transaction  subsequent  to  tbe 
klUtog,  and  was  not  receivable,  either  for 
tbe  purpose  of  impeachment  or  as  a  circum- 
stance adverse  to  appellant.  Again,  we  think 
the  testimony  was  objectionable.  In  that  it 
called  for  the  opinion  of  the  witness  as  to  the 
killing.  For  full  discussion  of  this  matter, 
see  Richards  v.  State  (Tex.  Cr.  App.)  110  S. 
W.  432;  Jones  v.  State,  38  Tex.  Or.  R.  87, 
40  S.  W.  807,  41  S,  W.  638,  70  Am.  St  Rep. 
719;  Messer  v.  State,  43  Tex.  Cr.  R.  07,  63 
8.  W.  643;  Washington  v.  State,  17  Tex. 
App.  197;  Hoover  v.  State,  86  Tex.  Or.  R. 
346,  83  S.  W.  337 ;  Gaines  v.  State,  38  Tex. 
Cr.  R.  216,  42  S.  W.  385;  Creamer  v.  State, 
34  Teac.  173;  Greenwood  v.  State,  35  Tex. 
587;  Merritt  v.  State,  30  Tex.  Cr.  R.  70,  45 
8.  W.  21;  Johnson  v.  State,  28  Tex.  Cr.  R. 
2a,  11  S.  W.  667;  Hamilton  v.  State,  36  Tex. 
Cr.  R.  375,  37  S.  W.  431;  Owen  v.  State,  7 
Tex.  App.  332 ;  Red  v.  State,  39  Tex.  Cr.  R. 
436,  46  S.  W.  40S;  Bluman  v.  State,  33  Tex. 
Cr.  R.  64,  21  S.  W.  1027,  26  S.  W.  75. 

BUI  of  exceptions  No.  5  shows  that  the 
state  was  permitted  to  prove  by  Milton  New- 
man that  when  the  defendant  came  to  the 
house  of  deceased  he  did  not  appear  to  be  ex- 
cited, and  tliat  he  (the  witness)  did  not  notice 
anything  nnusnal  in  his  talk  or  conduct  The 
conrt  in  his  charge  to  the  Jury  withdrew  this 
testimony,  but  we  do  not  think  there  was  any 
error  in  admitting  it  The  fact  that  appel- 
lant went  to  the  house  of  deceased,  sat  on  the 
gallery  awhile  in  a  quiet  and  composed  vray, 
and  then  went  to  thei  house  deceased  was 
bnildlng  and  stayed  tliere  qnlte  a  while  be- 
fore killing  appellant,  in  a  quiet  and  com- 
posed way,  is  a  matter  that  the  witness  could 
testify  abont  The  demeanor  of  a  witness 
and  his  appearance,  as  to  whether  he  was 
angry  or  not,  are  legitimate  matters  to  be  tes- 
tified to  by  witness  in  the  trial  of  all  criminal 
cases. 

Appellant  complains  of  the  charge  on  self- 
defense  as  not  presenting  real  and  apparent 
danger.    This  criticism  is  not  correct    Charge 


No.  6  on  the  law  of  self-defense  was  covered 
by  the  main  charge. 

Appellant  in  his  third  complaint  urges  er- 
ror in  the  charge  on  murder  In  the  first  de- 
gree. This  charge  passed  out  of  this  case, 
since  the  verdict  was  for  manslaughter. 

For  tbe  errors  pointed  out,  the  Judgment  is 
reversed  and  the  cause  is  remanded. 

BROOKS,  J.,  absent 

TEXAS  &  N.  O.  R.  CO.  v.  BELLAR  et  nx.t 

(Court  of  Civil   Appeals   of  Texas.     May   28, 

1908.     Rehearing  Denied  June  IS,  1008.) 

L  RAii.soADa— Dkstructior  ot  Pbofebtt  bx 

Fire— EvioENCE. 

In  an  action  against  a  railroad  company 
for  destmction  of  property  by  fire  reBulting 
from  defendant's  negligently  permitting  fuel  oil 
to  escape  from  a  tank  on  its  right  of  way,  evi- 
dence considered,  and  held  to  support  a  finding 
that  defendant  negligently  permitted  tbe  oil  to 
escape  from  the  tank  and  to  saturate  tbe  sur- 
rounding soil  and  that  such  oil  was  the  means 
of  communicatlDg  fire  to  plaintiff's  property. 
2.  Sauk— Pboxiuatb  Cause. 

In  Buch  case  the  evidence  considered,  and 
keJd  sufficient  to  support  a  finding  that  the  pres- 
ence of  tbe  oil  in  and  upon  tbe  ground  was  the 
proximate  cause  of  the  destmction  of  plaintiff's 
property. 

8.  Sams. 

Where  defendant  railroad  company  permit- 
ted a  tank  containing  crude  oil  {or  use  as  fuel 
in  its  engines  to  remain  on  its  right  of  way,  it 
was  liable  for  destruction  of  plaintiff's  property 
by  fire  communicated  by  oil  which  defendant 
negligently  permitted  to  leak  from  such  tank, 
though  plaintiff  failed  to  show  that  defendant 
ignited  tbe  oil. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  {{  1673-167a] 

4.  Neoliobnox — Pboxikate  Oausx. 

The  proximate  cause  of  an  injury  is  not 
always  the  last  act  of  cause  or  tbe  nearest  act 
to  tbe  injury,  but  it  may  l>e  such  a  negli^pnt 
act  as  actively  aids  in  producing  tbe  injury  as  a 
direct  and  existing  concurrent  cause,  and  such 
as  might  reasonably  be  expected  to  result  in  the 
Injury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  §§  69-81.] 

5.  Evidence— Judicial  Notice  —  Inflamma- 
But  Chabacteb  or  Cbude  Oil. 

In  an  action  for  tbe  destruction  of  prop- 
erty by  fire  communicated  by  crude  oil  permit- 
ted to  saturate  the  soil  surrounding  the  prop- 
erty, the  court  will  take  judicial  notice  that 
crude  oil  is  of  an  inflammable  character. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  g  6.] 

9.  Railboads— Destbuotiok  of  Pbopibtt  bt 
Fibe— Combustibles  on  Right  of  Way — 
Evidence. 

In  an  action  against  a  railroad  company  for 
destruction  of  property  by  fire  communicated 
by  crude  oil  permitted  by  defendant  to  escape 
and  saturate  the  surrounding  soil,  evidence  that 
defendant  used  such  oil  as  fuel  in  its  locomo- 
tives and  that  on  several  occasions  prior  to  the 
fire  the  oil  on  the  ground  had  become  ignited, 
was  sufficient  to  support  a  finding  that  the  oil 
was  of  an  inflammable  character. 
7.  Same  —  Pboximate  Cause  —  Concurrent 
Cause. 

Where  a  railroad  company  permitted  crude 
oil  which  it  used  as  fuel  in  its  locomotives  to 
escape  from  a  tank  on  its  right  of  way  and  to 
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aaturate  the  Borroandlng  soil,  it  was  liable  for 
the  destruction  of  property  on  the  adjoining 
land  by  fire  communicated  by  the  oil,  though  a 
flood  occurring  before  the  fire  had  carried  a 
greater  quantity  of  oil  to  the  surrounding  land 
than  might  have  been  carried  to  it  if  there  bad 
been  no  flood. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  41,  Railroads,  §t  1690-1693.] 

8.  Etidencb— Hearbat. 

In  an  action  against  a  railroad  company 
for  destruction  of  property  by  fire  communicat- 
ed by  oil  leaking  from  a  tank  on  defendant's 
right  of  way,  statements  made  by  a  person  dar- 
ing the  progress  of  the  fire  as  to  the  cause  of  the 
ignition  of  the  oil  were  hearsay  and  inadmissi- 
ble on  behalf  of  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  20,  Eyidence,  §  1181.] 

9.  Saub— Res  6est.s. 

A  statement  by  a  bystander  made  during 
the  progress  of  a  fire  communicated  to  plaintiff's 
property  by  oil  which  escaped  from  defendant's 
oil  tank  as  to  the  cause  of  the  ignition  of  the 
oil  was  not  admissible  for  defendant  as  a  part 
of  the  res  gest». 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  330,  830^.] 

10.  New  Trial  —  Pbocekdinqs  —  Scope  o» 

IKQUIBT. 

On  the  hearing  of  a  motion  for  a  new  trial, 
testimony  of  jurors  tending  to  show  misconduct 
on  the  part  of  the  jury  is  properly  disregarded 
by  the  court,  where  the  motion  for  a  new  trial 
contains  no  allegation  as  to  such  misconduct 

11.  Same— MiscoHDucT  of  Jury— Teotiicort 
OF  Jurors— SuFFicixRCT  of  Etidbnce. 

On  a  motion  by  defendant  for  a  new  trial, 
defendant  offered  to  show  by  one  of  the  jurors 
that  during  the  deliberation  of  the  jury  he 
learned  that  his  wife's  mother,  who  was  a  mem- 
ber of  his  family,  was  very  ill  and  expected  to 
die  at  any  moment ;  that  up  to  that  time  his 
mind  had  been  concentrated  on  the  case,  and 
that  he  did  not  at  that  time  feel  justified  in 
agreeing  to  a  verdict  for  plaintiffs ;  that  after 
receiving  suc^  information  be  was  much  worried 
and  could  not  concentrate  his  mind  upon  the 
facts  of  the  case  to  the  same  extent  as  before, 
and  that  he  thereafter  agreed  to  the  verdict  in 
plaintiffs'  favor ;  that  he  did  not  know  that  the 
condition  of  his  family  caused  him  to  agree  to 
the  verdict,  but  he  believed  that  it  hastened  the 
verdict ;  that,  but  for  the  information  received 
by  him,  he  would  have  discussed  the  case  more 
fnlly  and  that  he  was  not  altogether  satisfied 
with  his  verdict.  Defendant  also  offered  the 
testimony  of  another  juror  to  the  effect  that 
such  juror  was  among  the  last  if  not  the  last, 
of  the  jurors  to  consent  to  a  verdict  in  plain- 
tiffs' favor ;  that  he  sympathized  with  the  Juror 
last  mentioned  on  account  of  the  sickness  in  his 
family  and  that  this  may  have  bad  something 
to  do  with  bringing  in  the  verdict,  but  that  he 
did  not  agree  to  the  verdict  altogether  on  that 
account.  Held,  that  the  evidence  offered  did 
not  establish  that  the  jury  was  influenced  by  the 
facts  stated  to  render  the  verdict  they  did,  and 
such  evidence  furnished  no  ground  for  a  new 
trial. 

12.  Same   —   Verdiot  —   Impxaohmert    bt 
Jurors. 

Under  the  direct  provisions  of  Daws  1905, 
p.  21,  c.  18,  it  is  competent,  on  a  motion  for  a 
new  trial,  to  show  by  the  testimony  of  jurors 
that  the  jury  was  guilty  of  misconduct  in  re- 
ceiving commnnicatfons  or  in  receiving  other 
testimony  than  that  offered  on  the  trial. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  87,  New  Trial,  §{  290.  297.] 

Appeal    from    District    Court,    Jefferson 
County;    B.  B.  Basterling,  Special  Judge. 
Action  by  L.  A.  Bellar  and  wife  against  the 


Texas  &  New  Orleans  Railroad  Company. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals    Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  Parker 
&  Hefner,  and  Will  E.  Orgaln,  for  appellant 
Smith,  Crawford  &  Sonfleld,  John  Lovejoy, 
and  Jno.  W.  Parker,  for  appellees. 

McMEANS,  3.  This  was  a  suit  brought  by 
the  appellees,  L.  A.  Bellar  and  wife,  against 
the  am>ellant,  Texas  &  New  Orleans  Railroad 
Company,  for  damages  resulting  to  them 
■  from  the  loss  by  fire  of  two  bouses  in  Beau- 
mont 

Appellees  alleged  that  appellant  negligent- 
ly permitted  oil  to  escape  from  an  oil  tank 
on  its  premises  and  from  tank  cars  on  its 
switches,  and  that  the  oil  so  escaping  satUr 
rated  the  ground  upon  which  their  hoases 
were  situated,  as  well  as  all  that  intervening 
between  the  tank,  switches,  and  plaintiffs' 
premises,  rendering  the  same  highly  inflam- 
mable, extrahazardous  as  regarded  the  dan- 
ger of  being  set  on  fire,  and  tliat  such  condi- 
tion greatly  Increased  the  danger  of  fire,  and 
was  the  proximate  cause  of  the  Are  which 
destroyed  their  houses.  They  also  alleged 
the  destruction  of  the  houses  by  Are,  which 
fire,  they  alleged,  started  in  the  nighttime, 
and  "was  carelessly  and  negligently  set  by 
defendant,  its  agents  and  servants,  in  oper- 
ating its  engines  and  cars  adjacent  to  plain- 
tin's'  premises,  by  Are  escaping  therefrom,  or 
by  said  employes  in  some  other  manner,  or 
by  Its  employes,  otherwise  engaged  in  Its  be- 
half thereabout,  or  by  some  other  person  or 
agency,  plaintiffs  being  unable  to  point  out 
with  any  greater  certainty  the  origin  or  cause 
of  the  fire,  but  allege  that  same  would  not 
have  been  set  out  and  plaintiffs'  property  de- 
stroyed but  for  the  highly  Inflammable  and 
extrahazardous  condition  In  which  plaintiffs' 
premises  were  placed  by  the  escape  of  oil 
as  aforesaid."  They  further  alleged  that 
they  protested  to  defendant  against  the  con- 
tinuance of  such  negligence,  and  repeatedly 
requested  defendant  to  remove  the  oil  and  to 
stop  the  cause  that  produced  the  condition  of 
danger  from  fire,  which  defendant  failed  to 
heed,  and  that  the  defendant.  In  the  exer- 
cise of  ordinary  care,  should  have  foreseen 
the  destruction  of  plaintiffs'  property  as  like- 
ly to  result  from  such  condition.  The  defend- 
ant answered  by  general  denial,  and  specially 
pleaded  that  the  fire  was  not  caused  by  fault 
on  its  part,  but  from  canses  over  which  it 
had  no  control,  and  for  which  it  was  In  no 
wise  responsible.  The  case  was  tried  before 
a  Jury  and  resulted  In  a  verdict  and  Judg- 
ment for  the  appellees,  from  which  the  rail- 
road company  has  appealed. 

Mrs.  Bellar  owned  in  her  own  right  lot  0 
in  block  31  of  the  Van  Warmer  addition  to 
the  city  of  Beaumont  and  she  and  her  hus- 
band, Ii.  A.  Bellar,  owned  In  community  lot 
10  in  said  block.  On  lot  9  tliere  was  a  two- 
story  frame  house  of  19  rooms  and  on  lot  10 
there  was  also  a  two-story  frame  house,  and 
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«m  both  1ot8  there  were  necessary  outhouses, 
wells,  dstems,  fences,  etc.  These  lots  were 
slttuted  Bonth  of  and  abutted  on  the  right  of 
my  of  appellant's  railroad.  The  railway  at 
this  point  ran  east  and  west,  and  the  main 
line  track  was  about  300  feet  north  of  the 
two  booses.  Between  this  track  and  the  lots 
there  were  8  or  9  sidetracks,  the  nearest  of 
these  to  the  lots  being  about  20  feet.  About 
275  feet  west  from  the  lots  appellant  main- 
tained an  oil  tank  30x20  feet  in  dimensions, 
In  which  It  stored  oil  for  use  in  its  locomo- 
tives,  the  oil  being  pumped  therein  from 
tank  cars.  On  the  track  nearest  the  lots  de- 
fendant kept  cars  of  oil  nearly  all  the  time, 
there  being  on  some  days  only  one  or  two 
and  on  other  days  from  seTen  to  eight  The 
general  slope  from  the  tank  was  in  the  di- 
rection of  the  Necbes  river,  which  was  east 
of  the  lots,  and  which  made  the  slope  toward 
plaintlfib'  premises.  It  was  not  controverted 
that  oil  in  large  quantities  leaked  or  escaped 
from  the  tank  and  from  the  cars  and  over- 
ran and  saturated  the  ground  between  the 
tank  and  the  lots,  but  the  evidence  was  con- 
flicting as  to  whether  it  flowed  onto  the  lots 
in  question.  Thejury  was  Justified  in  finding, 
and  in  support  of  the  verdict  we  find  that 
the  oil  did  flow  onto  plaintiffs'  lots  and  under 
the  bouse  situated  on  lot  9.  Some  of  the 
\ritnesscs  testified  that  the  terrltoiy  mention- 
ed was  a  lake  of  oil;  others  that  oil  stood  in 
IMOls,  and  that  all  the  ground  was  saturated; 
the  oil  stood  four  or  five  inches  deep  under  a 
part  of  the  house  on  lot  9.  This  condition 
bad  existed  for  more  than  a  year  before  the 
fire.  Tlie  oil  was  crude  petroleum,  and  of  the 
character  nsed  as  fuel  by  defendant  for  gen- 
erating steam  in  locomotives,  and  was  high- 
ly inllammable;  and  on  several  occasions  be- 
fore the  houses  were  burned  the  oil  had 
canght  fire  on  parts  of  the  ground  cover- 
ed by  it,  but  had  been  extinguished  before 
any  serious  damage  was  done.  On  the  night 
of  October  29,  1903,  the  oil  in  some  way,  un- 
explained by  the  testimony,  caught  fire,  and, 
burning  upon  the  ground,  finally  communicat- 
ed fire  to  the  house  on  lot  9,  first  catching  at 
the  northwest  corner,  and  consumed  the  en- 
tire building,  and  from  the  burning  of  this 
house  fire  was  comnymicated  to  the  house  on 
the  other  lot,  burning  it  also,  and  thereby  ap- 
pellees were  damaged  in  the  amount  found  by 
the  Jury.  No  one  testified  as  to  the  manner 
in  which  the  fire  was  set  out;  but  when  first 
discovered  the  oil  on  the  ground  from  near  the 
side  track  nearest  the  houses  was  ablaze,  and 
the  fence  on  the  west  side  of  the  lots  was  on 
fire  and  the  flames  had  taken  hold  of  the 
northwest  comer  of  the  house  on  lot  9  and 
were  running  up  the  side  of  the  house.  It 
is  a  reasonable  Inference  from  the  facts  stat- 
ed, and  in  support  of  the  verdict  of  the  Ju- 
ry we  find,  that  the  fire  which  caused  the 
destruction  of  appellee^  property  was  com- 
mnnicated  by  the  burning  oil,  and  but  for 
the  presence  of  the  oil  the  loss  would  not 
have  ensued;    that  the  q)reading  of  the  oil 


over  the  ground  was  due  to  the  negligence 
of  appellant,  and  was  the  proximate  cause  of 
appellees'  damages.  The  day  befwe  the  firo 
a  water  pipe  near  plalntifFs'  premises  burst, 
and  the  escaping  water  flowed  <nto  the  lots 
In  question,  carrying  with  it  a  larger  quan- 
tity of  oil  than  was  there  before,  but  we 
find  that  the  danger  to  plaintiff^'  pioperty 
was  not  materially  Increased  thereby. 

By  its  first-  assignment  of  error  appellant 
complains  of  the  refusal  of  the  court  to  In- 
struct a  verdict  for  defendant  as  requested 
in  its  first  si)ecial  charge. 

The  second  assignment  complains  that  the 
verdict  and  Judgment  were  without  evidence 
to  support  them  in  many  particulars,  prom- 
inent among  which  were  the  following:  That 
the  evidence  did  not  show  (1)  that  the  de- 
fendant started  the  fire  or  that  it  was  In  any 
manner  responsible  for  Its  origin;  (2)  nor 
that  defendant  was  negligent  in  permitting 
the  escape  of  the  oil;  (3)  nor  that  the  oil 
was  in  itself  dangerous  or  that  it  did  or  could 
cause  the  damage  complained  of  without  the 
intervention  of  some  independent,  intervening 
cause;  (4)  nor  that  the  oil  was  so  highly  In- 
flammable as  to  constitute  a  menace  to  the 
plaintiffs'  property;  (6)  nor  that  the  defend- 
ant could  have  reasonably  foreseen  that  such 
a  result  would  ensue  from  allowing  oil  to  es- 
cape; and  (6)  that  the  flowing  of  oil  onto 
plaintiffs'  premises  was  due  to  the  bursting 
of  a  water  pipe  the  day  before  the  fire  which 
caused  plaintiffs'  premises  to  be  flooded,  the 
water  carrying  the  oil  onto  the  lots;  and  that 
this  was  an  independent.  Intervening  cause 
between  the  escape  of  the  oil  and  the  destruc- 
tion of  the  property  without  which  the  loss 
would  not  have  ensued,  and  which  result 
defendant  could  not  have  reasonably  foreseen. 
The  court  in  Its  charge  submitted  to  the  Ju- 
ry the  issue  of  negligence  on  the  part  of  de- 
fendant in  allowing  the  oil  to  escape,  and  the 
question  of  whether  such  negligence  was  the 
proximate  cause  of  the  damage  sustained  by 
the  plaintiffs.  No  objection  to  the  form  or 
substance  of  the  charge  is  made. 

By  its  first  proposition  under  the  assign- 
ments appellant  contends  that  the  escape  of 
the  oil  was  not  shown  to  have  been  the  proxi- 
mate cause  of  the  fire  and  the  consequent 
destruction  of  plaintiffs'  property,  but  that 
the  proximate  cause  of  the  loss  was  the  com- 
munication'  of  the  fire  to  the  oil,  and  inas- 
much as  the  origin  of  the  fire  was  not  shown 
the  defendant  cannot  be  held  liable.  The 
finding  of  the  Jury  that  the  negligence  of  the 
defendant  in  permitting  the  oil  to  escax)e, 
thereby  causing  the  ground  to  become  so  sat- 
urated with  oil  as  to  create  the  danger  of 
setting  fire  to  plaintiffs'  property,  was  the 
proximate  cause  of  the  destruction  of  the 
property,  is  sustained  by  the  evidence.  The 
fact  that  the  fire  might  have  started  from 
some  cause  other  than  through  an  act  of  the 
railroad  company  does  not  exculpate  the  de- 
fendant It  may  be  that  the  defendant  was 
in  no  wise  responsible  for  the  origin  of  the 


Digitized  by 


Google 


326 


112  SOUTHWESTERN  EEPORTER. 


(Tex. 


fire,  and  the  evidence  does  not  show  that  It 
was;  but  It  was  responsible  for  the  part 
Its  negligence  performed.  That  negligence 
consisted  in  bringing  about  a  condition  which 
subjected  the  plaintiffs'  property  to  a  danger, 
which  resulted  In  its  destruction,  which  did 
not  theretofore  exist,  and  which  danger  and 
result  was  reasonably  apparent  to  and  should 
have  been  foreseen  by  a  person  of  ordinary 
prudence.  It  Is  true  that  the.  oil  of  itself 
did  not  create  the  danger,  and  that  the  dan- 
ger therefrom  did  not  arise  until  some  other 
act  was  performed,  namely,  the  kindling  of 
the  Are  which  Ignited  the  oil.  Neither  would 
the  kindling  of  the  fire  at  a  point  near  or  re- 
mote from  the  property  have  created  the 
danger  but  for  the  presence  of  the  oil.  It  Is- 
not  always  the  last  act  of  cause  or  nearest 
act  to  the  Injury  that  is  the  proximate  cause, 
but  such  act,  wanting  in  ordinary  care,  as 
actively  aided  in  producing  the  Injury  as  a 
direct  and  existing  cause.  It  need  not  be 
the  sole  cause,  but  it  must  be  a  concurring 
cause,  such  as  might  reasonably  have  been 
contemplated  as  Involving  the  result  under 
the  attending  circumstances.  Gonzales  v. 
Galveston,  84  Tex.  7, 19  S.  W.  284,  31  Am.  St 
Rep.  17;  Railway  v.  Rowland,  90  Tex.  370, 
88  S.  W.  766;  Railway  v.  Green  (Tex.  Civ. 
App.)  36  8.  W.  813 ;  Galveston  v.  Posnalnsky, 
62  Tex.  134,  60  Am.  Rep.  517;  Railway  v. 
Mussette,  86  Tex.  719,  26  S.  W.  1076,  24  L.  R. 
A.  642 ;  Seale  v.  Railway,  65  Tex.  277,  57  Am. 
Rep.  60?. 

Appellant  by  Its  second  proposition  con- 
tends that  it  was  not  sufficient  to  show,  mere- 
ly, that  the  damage  was  caused  by  oil  escap- 
ing from  defendant's  premises,  but  that  the 
plaintiffs  must  go  further,  and  show  that  it 
was  through  the  negligence  of  the  defendant 
that  the  oil  so  escaped.  The  proof  shows 
that  the  oil  escaped,  with  the  knowledge  of 
defendant,  in  such  large  quantities  as  not 
only  to  saturate  and  stand  upon  defendant's 
land,  but  to  Invade  the  premises  of  plaintiffs, 
and  that  this  condition  existed,  and  was 
permitted  by  defendant  to  exist,  for  probably 
more  than  a  year  before  the  catastrophe,  al- 
though Its  servants  more  than  once  bad  been 
remonstrated  with  In  regard  to  that  state 
of  affairs  and  had  failed  to  correct  it.  The 
evidence  was  sufficient  to  Justify  the  Jury  in 
finding  that  the  escape  of  the  oil  was  due  to 
the  defendant's  negligence. 

Appellant  contends  by  Its  third  proposition 
that  as  there  was  no  proof  that  crude  oil 
spread  over  the  surface  of  the  ground  is  so 
highly  Inflammable  as  to  constitute  a  menace 
to,  or  Indicate  to  the  mind  of  a  reasonably 
prudent  person  that  It  would  cause  the  burn- 
ing of  adjacent  property,  and  that  In  the 
absence  of  such  testimony  the  law  will  not 
presume  in  favor  of  plaintiffs,  nor  can  the 
court  Judicially  know  the  fact 

It  is  our  opinion  that  this  court  can  take 
Judicial  knowledge  of  the  nature  and  in- 
flammable character  of  crude  petroleum.  16 
Cyc  866. 


But  Independent  of  this  the  Jury  had  be- 
fore It  sufficient  testimony  to  prove  the  Com- 
bustible quality  of  such  oil.  It  was  shown 
that  the  railroad  company  was  using  such  oil 
as  fuel  In  Its  locomotives,  and  that  on  sev- 
eral differrat  occasions  the  oil  on  the  ground 
had,  in  some  manner  not  explained  by  tb» 
evidence,  become  ignited. 

Nor  can  we  agree  with  appellant  that  the 
bursting  of  the  water  pipe  and  the  flooding 
of  the  plaintiffs'  premises  In  consequence, 
and  the  carrying  of  larger  quantities  of  oU 
by  the  water  on  the  lots  was  an  Independent 
intervening  agency  which  broke  the  causal 
connection  between  the  escape  of  the  oil  and 
the  destruction  of  the  property,  as  contended 
In  Its  flfth  proposition.  The  evidence  showed 
that  conditions  at  the  time  of  the  fire  were 
the  same  as  before  the  bursting  of  the  pipe 
and  such  conditions  had  existed  for  more 
than  a  year.  The  only  effect  of  the  Inrush  of 
the  water  was  to  carry  additional  oil  on  the 
lots  and  to  cause  It  to  rise  higher  from  the 
ground.  It  Is  not  perceived  how  the  flooding 
of  the  lots  by  water  In  any  way  Increased  the 
danger  from  fire.  The  assignments  are  over- 
ruled. 

On  the  trial  appellant  offered  to  prove  by 
the  witness  Eastham  that  during  the  early 
stage  of  the  flre  be  heard  a  party  at  the  fire 
make  a  statement  to  the  effect  that  the  flre 
was  caused  by  the  overturning  or  explosion 
of  a  lamp  In  the  upper  story  of  the  building. 
The  sustaining  of  an  objection  to  this  testi- 
mony Is  made  the  basis  of  appellant's  fourth 
assignment  of  error.  The  testimony  was 
hearsay  and  was  properly  rejected.  It  was 
not  competent  either  as  part  of  the  res  gestee 
nor  as  corroborative  of  other  testimony  given 
by  witnesses  for  defendant  as  to  the  origin 
and  cause  of  the  flre.  The  assignment  Is 
overruled. 

In  Its  motion  for  a  new  trial  appellant  urg- 
ed as  grounds  upon  which  the  verdict  should 
be  set  aside  that  the  Jury  before  agreeing 
upon  the  verdict  was  guilty  of  what  in  legal 
contemplation  amounted  to  misconduct  to 
the  prejudice  of  the  defendant  In  that  the 
jurors,  or  some  of  them,  were  so  affected  by 
extraneous  matters  communicated  to  them  as 
to  probably  Influence  them.  In  arriving  at 
and  agreeing  to  the  verdict  and  but  for  the 
consideration  of  such  matters  the  verdict 
rendered  would  probably  have  not  been  ren- 
dered. The  ground  of  the  motion  Is  not  more 
speclflc.  When  the  motion  was  heard  ap- 
pellant offered  to  prove  by  John  W.  Hender- 
son, one  of  the  jurymen,  that  during  the  de- 
liberation of  the  jury  he  received  Intelligence 
that  his  wife's  mother,  who  was  a  member  of 
his  family,  was  very  Ul  and  was  expected  to 
die  at  any  moment ;  that  up  to  that  time  hia 
mind  had  been  concentrated  on  the  case  and 
that  he  did  not  at  that  time  feel  justified  in 
agreeing  to  a  verdict  for  plaintiffs ;  that  aft- 
er receiving  said  information  he  was  much 
worried  and  could  not  concentrate  hia  mind 
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upon  the  facts  of  tbe  case  to  the  same  extent 
as  before,  and  that  be  thereafter  agreed  to 
the  verdict  In  plaintiffs'  favor;  that  he  did 
not  know  that  the  condition  of  his  family 
caused  Mm  to  agree  to  the  verdict,  bat  he  be- 
Uered  that  It  hastened  the  verdict;  that  but 
for  the  Information  received  by  him  be  would 
have  discussed  the  case  more  fully,  and  that 
he  was  not  altogether  satisfied  with  his  ver- 
dict Appellant  also  offered  the  testimony  of 
one  Henry,  one  of  the  Jurymen,  to  the  effect 
that  be  was  among  the  last,  if  not  tbe  last, 
of  the  Jurors  to  consent  to  a  verdict  in  plain- 
tiffs' favor;  that  he  sympathized  with  the 
Juror  Henderson  on  account  of  tbe  sickness 
in  bia  family,  and  that  this  may  have  had 
something  to  do  with  bringing  in  the  verdict, 
bnt  that  he  did  not  agree  to  the  verdict  al- 
together <m  that  account  Ttie  introduction 
of  this  evidence  was  objected  to  on  the 
grounds  (1)  that  no  such  matter  was  set  up 
in  defaidant's  motion  for  new  trial  and  that 
there  were  no  allegations  In  the  motion  un- 
der which  such  evidoice  could  be  introduced ; 
<2)  becaase  it  was  not  shown  that  the  evi- 
dence offered  established  that  the  Jury  was 
Influenced  by  the  facts  stated  to  render  tbe 
Terdlct  they  did ;  and  (3)  that  it  was  incom- 
petent for  Jurors  to,  in  sudi  manner,  impeach 
their  verdict  These  objections  were  sustain- 
ed, and  the  court  refused  to  hear  the  evi- 
dence In  support  of  the  motion,  and  upon  this 
action  of  the  court  error  is  assigned. 

The  first  two  objections  were  valid  and 
were  properly  sustained.  While  formerly  the 
testimony  of  a  Juryman  tending  to  impeach 
his  verdict  would  not  be  heard,  the  Legislature 
has  seen  flt  to  enact  a  law  making  It  compe- 
tent for  a  Juryman,  on  motion  for  new  trial, 
where  the  ground  of  the  motion  is  the  mis- 
conduct of  the  Jury  in  receiving  communica- 
tloBS  or  receiving  other  testimony  than  that 
offered  on  the  trial  to  testify  to  the  facts,  by 
examination  in  open  court;  and  upon  proof 
of  such  misconduct,  If  the  testimony  received, 
or  communication  made,  be  material,  to  au- 
thorize tbe  court  in  his  discretion  to  grant  a 
new  trial  on  such  evidence.  Acts  1905,  p. 
21,  fc  IS.  The  evidence  offered  in  support 
of  the  motion  does  not  show  that  the  commu- 
nication In  any  way  prejudiced  appellant. 
According  to  the  statements  It  at  most  only 
hastened  a  finding  by  the  Jury  on  the  facts 
legally  before  it  While  it  would  be  proper, 
und»  appropriate  grounds  alleged  In  the 
motion,  to  hear  proof  of  improper  conduct 
on  the  part  of  the  Jury  in  arriving  at  the 
veidlet.  In  this  Instance  the  matters  sought 
to  be  proved  were  Immaterial,  and  the  re- 
fnsal  of  the  court  to  hear  the  evidence,  If 
error,  was  harmless. 

Appellant's  other  assignments  of  error 
have  been  examined  by  us,  and  we  do  not 
find  reversible  error  In  any  of  them. 

The  judgment  of  the  district  court  Is  af- 
firmad. 


ARMSTRONG  v.  NATIONAL  LIFE  INS. 

CO.t 

(Court  of  Civil  Appeals' of  Texas.     May  28, 

1908.     Rehearing  Denied  July  2,  1908.) 

1.  Pbincifai.  and  Aoent  —  Tebuikation  or 
AOERCT— Right  or  Pbincifax. 

Ordinarily  any  breach  of  duty  andertaken 
by  an  agent  Is  good  cause  for  terminating  the 
agency,  and  as  between  the  principal  and  agent 
the  principal  may  discharge  the  agent  for  a 
breach  of  any  duty  he  had  contracted,  either  ex- 
preBBly  or  impliedly,  to  perform. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Aik^nt,  8  64.] 

2.  Irsxjbancb  —  Agehct   fob   Irscbes— Teb- 
inNATiON— "Good  Cause." 

A  contract  of  employment  as  soliciting  agent 
for  an  insurance  company  for  seven  years  stip- 
nlated  for  the  payment  of  a  commission  on  re- 
newal premiums  m  the  event  the  company  dis- 
continued the  contract  after  one  year,  provided 
that  the  agent  should  forfeit  his  rightB  under 
the  contract  on  his  being  guilty  of  specified 
acts,  and  declared  that  the  contract  might  be  ter- 
minated by  the  company  "at  any  time  for  good 
cause  in  accordance  therewith."  Beld,  that  the 
companjr  could  without  cause  discharge  the  agent 
at  any  time  after  one  year,  in  which  case  he  was 
entitled  to  the  commission  on  renewal  premiums, 
and  the  company  coulcl  also  discbarge  him  for 
any  of  the  acta  operating  to  forfeit  his  rights, 
"good  cause"  applying  to  the  matters  specified 
in  the  contract. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3112-3114;  vol.  8,  p. 
7672.] 

3.  Same— "COBBTJPT." 

A  contract  of  employment  as  soliciting 
agent  for  an  insurance  company  stipulated  that 
the  agent  should  forfeit  his  rights  under  the 
contract  in  the  event  he  increased  the  company's 
liabilities  by  any  "corrupt"  or  false  representa- 
tion. The  faiinre  of  the  agent  to  keep  within 
his  control  notes  delivered  to  him,  in  payment 
of  premiums,  wrongfully  increased  the  liabilities 
of  the  compiany,  but  the  failure  resulted  from 
the  agent  reposing  confidence  in  a  third  person, 
which  confidence  had  for  its  basis  representa- 
tions-made by  an  agency  manager  of  the  com- 
pany. Held  that,  since  the  word  "corrupt" 
meant  a  consciously  wrongful  and  fraudulent  act, 
his  failure  did  n,ot  operate  to  forfeit  his  rights. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  p.  1629.] 

4.  Sahb. 

A  contract  of  employment  as  soliciting 
agent  of  an  insurance  company  stipulated  that 
the  agent  should  forfeit  his  rights  under  the 
contract  on  his  failing  to  remit  to  the  eomjjany 
money  collected  by  bim.  Premiums  on  policies 
issued  by  the  company  were  covered  by  notes 
which  were  sold,  and  a  portion  of  the  proceeds 
were  misappropriated  by  a  third  person,  acting 
with  the  agent  in  soliciting  insurance.  It  did 
not  appear  that  the  notes  were  collected  by  the 
agent  or  by  the  third  person  for  him.  Held 
not  to  show  that  the  agent  collected  money  for 
the  company  which  he  failed  to  remit. 

5.  Same. 

A  contract  of  employment  as  soliciting  agent 
of  an  insurance  company  stipulated  that  the 
agent  should  forfeit  bis  rights  under  the  con- 
tract on  his  failing  to  make  "any  and  every 
report  required  of  him."  The  contract  required 
him  to  make  a  monthly  report  of  business  trans- 
acted during  the  preceding  month,  and  stipulated 
that  all  policies  should  be  reported  on  or  re- 
turned within  30  days.  Held,  that  a  failure  of 
the  agent  to  make  toe  monthly  report,  and  the 
rei>ort  on  policies  issued,  operated  to  forfeit  his 
ri^ts,  but  a  failnra  to  make  any  other  kind 

t  Writ  of  error  refused  by  Supreme  Court 
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of  report,  thongh  properly  required  by  the  com- 
pany as  growing  out  of  implied  terms  of  the 
contract,  did  not  bo  operate. 

6.  Sahe. 

An  agent  of  an  insurance  company,  with 
authority  to  solicit  insurance,  had  the  assistance 
of  a  third  person,  but  the  company  notified 
him  that  it  would  treat  as  his  business  alone 
the  applications  sent  to  it  in  his  name,  and 
would  not  recoj^nize  any  understanding  between 
him  and  the  third  person.  Applications  purport- 
ing to  be  sent  by  the  agent  were  sent  to  the 
company,  and  policies  issued  thereon  were  trans- 
mitted to  him.  Held,  that  the  agent  failing  to 
notify  the  company  that  he  was  not  responsible 
for  the  applications  was  estopped  from  assert- 
ing as  against  the  company  that  the  third  per- 
son was  responsible  for  them. 

7.  Sake. 

A  contract  of  employment  as  soliciting  agent 
of  an  insurance  company  required  the  agent  to 
make  a  monthly  report  of  business  transacted 
during  the  preceding  month,  and  provided  that 
all  policies  should  Be  reported  on  or  returned 
within  30  days,  and  declared  tliat  a  failure  to 
make  the  reports  should  operate  to  forfeit  the 
rights  of  the  agent.  The  agent  did  not  make 
reports,  though  the  company  demanded  them. 
Previous  to  the  demand,  the  nonobservance  of 
the  contract  had  been  acquiesced  in  by  the  com- 
pany. The  agent  showed  that  he  had  transacted 
no  business  during  the  months  covered  by  the 
demand,  and  that  ne  had  made  a  verbal  report 
covering  certain  policies.  Held,  that  the  failure 
of  the  agent  to  make  the  reports  in  writing,  as 
demanded  by  the  company,  operated  to  forfeit 
kis  rights  under  the  contract,  though  the  com- 
pany might  waive  its  right  to  demand  such  re- 
ports. 
S.  CoNTBACTS—CJoNSTBTjCTiow— Intention    of 

Parties. 

The  intention  of  the  parties  to  a  contract 
must  be  arrived  at  from  a  consideration  of  the 
nature  and  purpose  of  the  contract,  as  shown  by 
the  language  tised. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  $  732.] 

9.  Same. 

Where  there  is  a  conflict  between  the  writ- 
ten and  printed  portions  of  a  contract,  the 
former  controls. 

TEd.  Note.— For  cases  in  point)  see  Cent.-  Dig. 
vol.  11,  Contracts,  {  745.] 

10.  Insurance  —  Agency  fob  Insurer— Con- 
tracts— CONSTBTJCTrlON. 

A  contract  of  employment  as  soliciting 
agent  for  an  insurance  company  stipulated  for 
the  payment  of  commissions  on  renewal  pre- 
miums in  the  event  of  a  dijscontinuance  of  the 
contract  after  one  year,  and  provided  that  the 
rights  of  the  agent  under  the  contract  should  be 
forfeited  on'  his  wrongfully  increasing  the  com- 
pany's liabilities  by  any  corrupt  act,  or  failing 
to  remit  to  the  company  money  collected  by  him, 
or  to  mnke  required  reports,  and  authorized  the 
termination  of  the  contract  for  good  cause. 
Held,  that  a  forfeiture  of  the  rights  of  the  agent 
under  the  contract  operated  only  as  to  rights 
which  might  in  the  future  accrue  under  the  con- 
tract if  it  remained  in  force,  and  to  exempt  the 
company  from  liabilities  on  account  of  transac- 
tions which  might  in  the  future  be  had,  and 
which,  if  the  contract  remained  in  force,  would 
create  liabilities  against  it,  and  a  cancellation 
of  the  contract  because  of  the  wrongful  acts  of 
the  agent  deprived  him  of  the  right  to  commis- 
sions on  renewal  premiums  subsequently  paid. 

11.  Appeal  and    Error— Harmless   Erbor— 
E^tBOB  Fatobable  to  Party  Comflainino. 

A  defeated  party  cannot  complain  because 
the  court  directed  a  verdict  against  him  for  a 
smaller  sum  than  the  successful  party  was  en- 
titled to. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  4061.] 


12.  Same— Immaterial  Questions. 

Where  a  cause  was  tried  on  tbe  issues  rais- 
ed by  the  amended  petition  seeking  a  recovery 
of  an  indebtedness  due  from  defendant,  and  on 
his  cross-action  seeking  a  recovery  for  his 
wrongful  dischane  under  a  contract  of  employ- 
ment for  a  fixed  period,  tbe  question  whether 
the  original  action,  which  was  for  an  injnnction, 
was  maintainable  on  the  grounds  alleged  in  the 
original  petition,  was  immaterial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  tl  3331-3341.] 

Hodges,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Fannin  Coun- 
ty ;   Ben  H.  Denton,  Judge. 

Action  by  the  National  Life  Insurance  Com- 
pany of  the  United  States  of  Nortb  America 
against  John  D.  Armstrong.  From  a  judg- 
ment for  plaintiff,  defendant  appeala  Af- 
firmed. 

Gross  &  Armstrong,  for  appellant.  Locke 
&  Locke  and  Thurmond  &  Steger,  for  aih 
pellee. 

WILLSON,  O.  J.  From  April  20,  1901, 
when  the  contract  covering  his  service  was 
entered  into,  until  November  13,  1905,  when 
he  was  discharged  by  appellee,  appellant  was 
appellee's  agent,  and  as  such  authorized  to 
represent  it  in  soUcitlng  life  insurance  in. 
Fannin  county.  Claiming  that  under  tbe  con- 
tract for  tiis  employment  he  was  entitled, 
during  a  period  of  10  years  following  the  date 
of  his  discharge,  to  commissions  on  renewal 
premiums  on  policies  written  by  him  while 
acting  as  appellee's  agent,  paid  after  he  ceas- 
ed to  l>e  such  agent,  within  a  month  aft» 
be  was  discharged  appellant  brought  suit 
against  appellee  for  $13.86,  as  the  amount  of 
such  renewal  commissions  accrued  to  him 
after  his  discharge,  and  secured  a  judgment ;. 
and  about  one  month  thereafterwards  insti- 
tuted another  suit,  but  for  the  sum  of  $67.27, 
representing,  as  he  asserted,  commissions  ac- 
crued to  him  after  the  date  of  his  discharge 
and  a  stun  he  claimed  to  l>e  due  to  him  for 
an  alleged  failure  on  appellee's  part  to  issue  a 
policy  on  an  application  he  had  submitted 
while  he  was  its  agent  This  suit  was  then 
brought  by  appellee  to  enjoin  the  prosecution 
of  the  appellant's  last-mentioned  suit,  and  to 
enjoin  appellant  from  instituting  and  prose- 
cuting, as  it  was  alleged  he  had  threatened 
to  do,  other  suits  for  commissions  he  claimed, 
would  accrue  on  renewal  premiums.  A  tem- 
porary injunction  was  granted  as  prayed  for, 
but  afterwards  on  a  motion  to  dissolve  was- 
so  modified  as  to  permit  the  prosecution  by 
appellant  of  the  suit  for  $67.27.  Appellant 
answered  denying  under  oath  and  specifically 
the  allegations  in  appellee's  petition,  and. 
by  a  cross-action  sought  a  recovery  against 
appellee  of  $2,333.80  as  damages  for  his  dis- 
charge, which  he  alleged  was  wrongful,  and 
of  $481,  which  he  alleged  to  be  his  share  ot 
commissions  on  certain  policies  alleged  to 
tiave  been  written  by  one  H.  S.  Crain  alone, 
or  by  said  Crain  and  appellant  acting  to- 
gether for  appeiie&    Appellee  thea  amendeA 


Digitized  by 


Google 


Tex.) 


ABH8TRONO  ▼.  NATIONAL  LIFE  INS.  OO. 


329 


Its  petition  and  iought  as  against  appellant 
a  recovery  of  1838.41  on  account  of  matters 
allied  to  have  created  an  Indebtedness  in  Its 
favor  against  appellant  The  trial  was  be- 
fore a  Jury,  wlio  were  peremptorily  instruct- 
ed to  retom  a  verdict  for  appellee  for  the 
sum  of  $662.64.  In  accordance  with  this  ver- 
dict a  Judgment  for  said  sum  was  rendered 
against  appellant,  and  the  injunction  which 
had  been  granted  was  perpetuated.  This  ap- 
peal Is  from  that  Judgment 

The  record  is  a  voluminous  one— consisting 
of  nearly  600  pages.  It  appeared  that  in 
September,  1903,  and  January,  1904,  one 
Child,  appellee's  agency  manager,  visited  ap- 
pellant, complained  that  his  company  was 
not  getting  the  business  It  should  get  in  Fan- 
nin county,  and  suggested  he  would  send  a 
man  there  to  get  the  business  his  company 
was  entitled  to  if  appellant  did  not  furnish  it 
One  Grain  was  mentioned  by  Child  as  a  good 
business  producer  and  a  "straight"  man,  and 
he  seems  to  have  led  appellant  to  the  con- 
tusion that  he  (Grain)  was  the  man  he 
(Child)  contemplated  sliding  in  to  get  the 
business.  Appellant  suggested  that  it  was  an 
Inopportune  time  to  attempt  to  procure  the 
business,  and  stated  to  Child  that  if  the 
matter  was  delayed  until  after  another  crop 
was  grown  he  (appellant)  would  have  Grain 
come  and  assist  him.  Child  seems  to  baye 
acquiesced  in  this  suggestion,  as  a  man  wis 
not  then  sent  into  the  territory  by  the  com- 
pany, and,  so  far  as  the  record  shows,  nothing 
farther  was  ever  said  to  appellant  by  either 
C^in  or  any  other  officer  of  the  company 
abont  soidii^  a  man  into  the  territory  for 
tlie  purpose  of  soliciting  business  there.  In 
October,  1904,  in  response  to  a  letter  from 
appellant  requesting  him  to  do  so.  Grain,  who 
was  then  representing  appellee  as  Its  solicit- 
ing agent,  but  with  the  title  of  "district  man- 
ager," In  Kanfman,  Wood,  and  several  other 
counties,  went  to  Fannin  county,  and  until 
Uay,  1906,  acted  with  him  in  procuring  risks 
and  writing  policies.  The  arrangement  agreed 
upon  between  Grain  and  appellant  seems  to 
bare  been  that  they  would  act  together  in 
aolidtlng  and  writing  risks,  and  divide  be- 
tweoi  themselves  equally  the  business  secur- 
ed. While  this  arrangement  existed  a  large 
amount  of  insurance  was  written  by  the  par- 
ties— ^tbe  amount  sent  to  the  company  in  ap- 
pellant's name  and  on  his  account  alone  ag- 
gregating nearly  |300,000.  In  the  transac- 
tion of  this  business  It  seems  that  if  not  all, 
practically  all,  the  premiums  to  be  paid  by 
the  Insured  were  covered  by  notes  executed 
by  the  Insnred  as  the  applications  for  the 
policies  were  made.  The  notes,  as  a  rule, 
were  made  payable  to  Grain,  who  from  time 
to  time  discounted  sach  of  tb^n  as  could  be 
cashed  at  the  bank,  paying  small  portions 
of  the  proceeds  over  to  appellant  for  his 
personal  use,  and  other  sums  for  remittance 
to  the  company.  Those  of  the  notes  which 
i-onld  not  be  so  cashed  were  sent  to  the  com- 
pany.   The  sums  paid  to  him  for  the  purpose 


by  Grain  were  properly  remitted  by  appellant 
to  the  company  to  cover  portions  due  it  of 
the  premiums  paid  on  policies  applied  for. 
In  May,  1906,  Grain,  having  discounted  the 
premium  notes  and  misapplied  a  large  por- 
tion of  the  proceeds,  thereby  defrauding  both 
the  company  and  appellant,  disappeared. 
Later  the  condition  of  the  baslness  transacted 
by  him  and  appellant  was  disclosed,  and 
appellant  and  the  company  learned  fully  the 
extent  of  Grain's  misconduct  Among  other 
evidences  of  such  misconduct  It  was  ascer- 
tained that  Grain  had  discounted  and  mis- 
appropriated the  proceeds  of  six  notes,  ag^ 
gregatlng  $604.56,  given  to  cover  premiums 
on  policies  never  Issued,  the  applications  for 
which  had  been  taken  by  and  seat  to  the 
company  in  appellant's  name  as  agent,  and  a 
note  for  $137.40  given  to  cover  a  premium 
on  a  policy  for  which  no  application  had  ever' 
been  sent  to  the  company.  As  a  result  of 
such  misconduct  appellee  became  legally  lia- 
ble to  pay  and  did  pay  in  settlement  of  the 
notes  a  sum  aggregating  $741.96.  On  the 
trial  below  the  contention  was  made  by  the 
appellant  and  is  renewed  here,  that  as  be- 
tween himself  and  the  company  he  was  not 
liable  for  Grain's  acts — ^tliat  if  the  latter  was 
not  In  effect  sent  Into  his  territory  by  ap- 
pellee to  work  with  him  as  its  agent  appel- 
lee nevertheless  ought  not  to  be  heard  to  com- 
plain of  his  conduct  and  hold  appellant  re- 
sponsible therefor,  l>ecanse  of  the  fact  that 
Child  had  recommended  Grain  as  a  "straight" 
man,  a  good  agent  etc.,  at  a  time  when  he 
(Child)  knew  that  Grain  was  untrustworthy, 
etc.;  and,  afterwards,  while  he  was  acting 
with  appellant  In  Fannin  county,  being  ad- 
vised of  Instances  of  Grain's  misconduct,  had 
neglected  to  inform  appellant  of  the  facts  In 
regard  thereto.  In  support  of  his  contention 
appellant  offered  as  evidence  certain  letters 
written  by  the  Commissioner  of  Insurance, 
etc  of  Texas  to  Child,  in  February,  March, 
and  April,  1906,  directing  attention  to  specific 
misconduct  on  Grain's  part ;  and  also  offered 
io  prove  by  the  witness  Ohr  certain  state- 
ments he  testified  Child  had  made  to  him. 
after  Grain  had  abandoned  the  country.  In 
regard  to  said  Grain.  The  evidence  was  ex- 
cluded, and  appellant  complains  of  the  ac- 
tion of  the  court  in  excluding  it  In  the  view 
we  take  of  this  feature  of  the  case  it  Is  nn-  . 
necessary  to  determine  whether  the  evidence 
properly  was  excluded  or  not  Whatever 
right  appellant  may  have  had  to  think  Grain 
was  In  his  territory  assisting  him  as  the 
representative  of  the  company,  sent  there 
tor  the  purpose^  and  whatever  weight  he  may 
have  attached  to  Child's  statements  favorable 
to  Crain,  he  was  distinctly  advised  by  the 
company  as  early  as  December  29,  1905,  that 
it  was  in  no  way  responsible  for  Crain,  so 
far  as  any  arrangement  existing  between  him 
and  appellant  was  conc«ned.  On  the  date 
mentioned  appellee  wrote  appellant  as  fol- 
lows: 
"We  note  your  remarks  that  a  division  of 
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commissions  upon  certain  policies  written  by 
Mr.  Grain  and  yourself  IB  to  be  made.  Of 
this  arrangement  we  Iiave  no  Imowledge,  nor 
do  we  consent  to  or  permit  ourselves  to  l)e 
made  a  party  thereto.  The  policies  issued 
upon  applications  received  were  charged  to 
the  respective  account  of  agent  signing  the 
application,  especially  where  the  agent  signed 
the  same  upon  the  two  lower  lines  as  the  par- 
ty indorsing  for,  and  to  whose  account  should 
be  charged  the  premium  in  question.  Mr. 
Grain  is  working  under  contract  separate  and 
distinct  from  yours,  and  the  policies  that 
were  mailed  to  him  in  conformity  with  notice 
upon  the  application,  are  charged  to  him; 
the  policies  that  were  mailed  to  you  in  con- 
formity with  notice  upon  the  application  were 
charged  to  yon,  and  no  mixing  of  the  ac- 
counts was  made  by  us.  Any  understanding 
that  you  may  have  with  Mr.  Grain  relative 
to  the  same  are  personal,  and  in  no  way  are 
concern  of  ours,  as  both  contracts,  youra 
and  Mr.  Grain's,  are  in  every  particular  sep- 
arate and  distinct  with  us.  The  account  of 
premiums  upon  policies  and  commissions 
thereon  we  request  must  be  so  considered." 

We  do  not  think  appellant  could  have  con- 
strued this  letter  as  meaning  anything  else 
than  that  appellee  disclaimed  any  responsibil- 
ity on  account  of  Grain  for  his  conduct  In 
connection  with  any  matter  relating  to  the 
business  appellant  and  Grain  by  agreement 
between  them  were  transacting  together.  If, 
up  to  that  time  be  had  been  relying  upon  any 
statement  made  to  him  by  Ghild,  he  not  only 
should  not  have  longer  relied  thereon,  but 
should  have  taken  such  steps  as  might  have 
been  open  to  him  to  have  placed  his  past 
transactions  with  Grain  upon  the  basis  they 
belonged  upon ;  that  la,  the  mutual  trust  and 
confidence  he  and  Grain  had  in  each  other. 
In  the  face  of  the  letter  quoted  and  other 
evidence  In  the  record,  we  do  not  think  the 
conclusion  can  be  escaped  that  appellant  can- 
not claim  a  freedom  from  liability  for  a  fail- 
ure to  perform  any  duty  he  owed  appellee 
on  account  of  any  act  or  conduct  In  connec- 
tion therewith  on  the  part  of  Grain.  Elim- 
inating Grain  and  his  conduct  from  further 
consideration,  therefore,  and  looking  at  the 
case  left,  as  made  by  the  record,  the  next 
matter  we  will  consider  is  the  nature  and  ef- 
fect of  the  contract  between  appellant  and 
appellee,  as  evidenced  by  its  terms,  and  the 
other  evidence  in  the  record. 

Among  other  stlpulaticms  In  the  contract 
were  the  following:  "It  is  further  stipulat- 
ed and  agreed  that  there  shall  be  paid  the 
said  J.  D.  Armstrong  a  renewal  conuuission 
of  10%  of  the  first  renewal  premliun  paid  on 
all  policies  obtained  by  him  during  the  con- 
tinuation of  this  contract,  and  7%  of  all  suc- 
ceeding renewal  premiums  paid  upon  said  pol- 
icies during  the  continuance  of  this  contract, 
and  in  case  this  contract  Is  discontinued  sub- 
sequent to  one  year  from  its  date  thereof, 
then  In  that  case  the  company  shall  contin- 
ue to  pay  the  said  renewal  commission  as 


herein  agreed  to  the  said  Armstrong,  bis 
heirs  or  assigns  for  a  period  of  ten  years  aft- 
er said  discontinuation  of  said  contract,  less 
one  per  cent,  as  the  cost  of  collecting  the 
same."  "It  is  also  agreed  in  case  a  note  Is 
taken  for  premium  upon  any  policy,  and  the 
said  note  is  not  paid,  and  is  not  collected,  the 
said  Armstrong  shall  undertake  to  obtain  said 
policy  for  which  said  note  was  given  in  pay- 
ment for,  and  return  It  to  the  company  for 
cancellation.  In  which  case  he  shall  not  be 
charged  with  the  cost  of  Insurance  for  the 
time  for  which  said  policy  was  In  force,  but 
does  agree  to  pay  the  cost  of  examination." 
"Should  the  said  agent,  by  his  own  act,  or  by 
collusion  with  any  medical  examiner,  policy 
holder,  applicant  for  a  policy,  or  any  other 
person  defraud  the  company,  or  wrongfully 
increase  its  liabilities  by  any  corrupt  act  or 
false  representation,  or  attempt  thus  to  de- 
fraud or  wrongfully  increase  the  liabllltieB 
of  the  company  or  should  he  fall  to  remit  to 
said  company,  as  required  by  this  agreement, 
money  collected  by  him  or  to  make  any  and 
every  report  required  of  him  then  in  every 
such  case  all  rights  of  the  said  agent  under 
this  agreement  shall  become  and  be  forfeited 
to  the  said  company,  and  the  company  shall 
thereupon  be  discharged  from  every  liability 
to  said  agent"  "This  contract  may  be  ter- 
minated upon  the  service  of  notice  by  the 
company  upon  the  said  agent  at  any  time,  for 
good  cause,  in  accordance  therewith;  other- 
wise it  shall  remain  in  force  for  a  term  of 
seven  years  from  the  date  hereof." 

It  will  be  observed  that  by  the  terms  of  the 
contract  It  conld.  without  cause,  bare  been 
discontinued  by  appellee  at  any  time  subse- 
quent to  one  year  from  Its  date — in  which 
event,  there  can  be  no  doubt,  appellant  would 
have  been  entitled  to  the  renewal  commis- 
sions during  a  period  of  10  years  from  the 
date  of  Its  discontinuance.  By  its  terms  the 
contract  also  could,  for  "good  cause,"  have 
been  terminated  at  any  time,  by  service  of  a 
notice  on  appellant  The  words  "in  accord- 
ance herewith,"  in  the  provision  for  a  termi- 
nation of  the  contract  for  "good  cause."  we 
think,  should  be  held  to  limit  the  "good 
causes"  which  would  authorize  such  a  termi- 
nation to  those  specified  in  the  contract  as 
working  a  forfeiture  of  appellant's  rights — 
that  is,  to  a  failure  by  appellant  to  make  re- 
ports his  contract  required  him  to  make,  a 
failure  to  pay  over  money  collected  for  the 
company,  or  a  defrauding  or  attempting  to 
defraud  the  company,  or  wrongfully  Increas- 
ing or  attempting  to  Increase  Its  liabilities  by 
a  corrupt  act  or  false  representation.  Ordi- 
narily speaking,  any  breach  of  a  duty  under- 
taken by  an  agent  would  be  "good  cause"  for 
terminating  the  agency,  and  we  think,  as  be- 
tween appellant  and  appellee,  the  former 
might  have  discharged  him  for  a  breach  of 
anj'  duty  he  had  contracted,  either  expressly 
or  impliedly,  to  perform.  But  here  the  "good 
causes"  in  the  minds  of  the  parties  at  liie 
time  and  Intended  to  operate  as  a  forfeltoi* 


Digitized  by 


Google 


Tes.) 


ARMSTKONQ  t.  NATIONAL  LIFE  INS.  00. 


331 


of  appellant's  rights  must,  we  think,  be  held 
to  be  no  others  than  those  specified  by  them  In 
the  writing  evidencing  their  agreement  Onr 
inquiry  therefore  will  be  conflned  to  a  consid- 
ention  of  the  evidence  in  the  record  relating 
to  the  causes  so  specified.  There  can  be  no 
donbt,  we  think,  that  the  effect  of  appellant's 
failnre,  as  shown  by  the  record,  to  preserve 
and  keep  within  his  control  notes  which  must 
be  treated  as  having  been  delivered  to  him 
In  payment  of  premlnms  on  risks  solicited 
and  transmitted  to  appellee  by  him  as  Its 
a^ent,  was  to  wrongfully  Increase  its  liabil- 
ities hn  the  sum  of  at  least  $601.56.  But  we 
think  the  evidence  not  only  fails  to  show  that 
such  increased  liability  was  the  result  of  a 
corrupt  act  or  false  representation  on  the 
part  of  appellant,  but  on  the  contrary  shows 
it  was  the  result  of  confidence  reposed  in 
Grain,  and  that,  to  some  degrree  at  least,  this 
confidence  In  Grain  may  have  had  for  Its  ba- 
sis the  fact  that  by  accrediting  him  as  its 
agait  appellee  had  recommended  him  as  en- 
titled to  be  trusted.  We  cannot  take  the  view 
Qiged  by  appellee  that  the  word  "corrupt"  as 
used  in  the  contract  does  not  necessarily  mean 
tliat  appellant  must  have  been  guilty  of  a  con- 
sciously wrong  and  fraudulent  act.  As  used 
in  the  contract,  we  think  it  must  be  held  to 
necessarily  mean  such  an  act  Therefore,  we 
are  of  the  opinion  that  the  action  of  the  trial 
oourt  cannot  be  sustained  on  the  ground  that 
appellant  had  forfeited  bis  rights  under  the 
contract  because  responsible  for  a  wrongful 
increase  In  the  company's  liabilities.  Nor  do 
Te  think  the  action  of  the  trial  court  can  be 
rapported  on  the  ground  that  appellant  had 
failed  to  remit  to  the  company  money  collect- 
ed t^  blm.  The  record  shows  that  the  pre- 
minffls  on  the  policies  issued  by  the  company 
were  covered  by  notes.  It  shows  that  the 
notes  were  discounted  and  sold,  and  that  a 
portion  of  the  proceeds  were  misappropriated 
bj  Grain.  But  it  does  not  show  that  the 
notm  or  any  of  them  matured  and  were  col- 
lected by  appellant  or  by  Grain  for  him.  It 
therefore  does  not  appear  that  appellant  had 
collected  for  appellee  any  money  which  he 
failed  to  remit  It  seems,  therefore,  that  if 
tbe  action  of  the  trial  court  as  to  this  phase 
of  the  case  Is  sustained  it  must  be  on  the 
pttnnd  that  the  evidence  conclusively  estab- 
lished that  appellant  had  failed  to  make  a  re- 
port or  reports  required  of  him  by  the  terms 
of  his  contract  Appellant  bound  himself  on 
or  before  the  5th  day  of  each  month  to  report 
to  tbe  company  "on  all  business  transacted 
during  the  preceding  month,  including  both 
premiums  on  policies  Issued  and  all  renewal 
receipts  sent  to  him  for  collection,  deducting 
only  such  commissions  as  are  herein  allow- 
ed." The  contract  further  stipulated  that 
"all  polldes  issued  shall  be  reported  upon  or 
returned  within  thirty  days  from  the  date  of 
Isne;  but,  upon  special  request,  the  com- 
pany will  allow  policies  to  be  held  an  addi- 
tional thirty  days."  No  other  kind  or  charac- 
ter of  reports  were  by  the  terms  of  the  con- 


tract required  to  be  made  by  appellant  A 
failure,  therefore,  to  make  any  other  kind  or 
character  of  rqwrt  however  properly  It  may 
have  been  required  by  api)ellee,  or  however 
clear  may  have  been  the  duty  growing  out 
of  implied  terms  in  his  contract  of  appellant 
to  make  same,  would  not  furnish  a  ground 
for  enforcing  as  against  him  the  forfeiture  In- 
sisted upon.  The  question  then  Is:  Was  the 
evidence  that  appellant  failed  to  make  (1)  the  • 
monthly  reports  provided  for,  or  (2)  the  re- 
port on  policies  issued,  of  such  a  character 
as  to  Justify  the  peremptory  Instruction  to 
the  Jury?  The  evidence  showed  that  the  pro- 
vision In  the  contract  requiring  reports  on 
policies  issued,  and  as  well  the  monthly  re- 
ports to  be  made  by  appellant  was  ignored, 
and  that  its  nonobservance  had  been  acquiesc- 
ed in  by  the  company  from  the  time  the  con- 
tract was  entered  Into  until  after  the  com- 
plications in  the  business  brought  about  by 
Grain's  misconduct  were  discovered.  Demands 
for  these  reports  were  then  made  by  appellee 
on  appellant.  The  monthly  reports  were  not 
made  in  compliance  with  the  demand  there- 
for. Appellant  sought  to  Justify  his  failure 
to  make  them  by  showing  the  course  of  busi- 
ness which  had  obtained  previous  to  the  de- 
mand made  therefor,  and  by  further  showing 
that  he  had  transacted  no  business  for  tbe 
company  during  the  months  covered  by  the 
demand.  He  relied  upon  the  same  custom  as 
an  answer  to  the  demand  for  a  report  on 
certain  specified  policies  issued  and  sent  to 
him  for  delivery,  further  Insisted  that  he  had 
verbally  made  to  Child  a  report  covering  the 
policies,  and,  further,  that  the  applications 
for  the  policies  on  which  the  report  was  de- 
manded had  been  taken  not  by  him,  but  by 
Grain.  With  reference  to  the  contention  last 
noted,  it  Is  sufHclent  to  say  that  It  appeared 
that  the  applications  sent  to  the  company  for 
the  policies  purported  to  have  been  sent  by 
appellant,  and  that  the  policies  as  Issued 
thereon  had  been  transmitted  to  him.  And  it 
further  appeared  that  the  policies  had  been 
so  transmitted  after  he  had  been  fully  ad- 
vised by  the  company  in  the  letter  hereinbe- 
fore quoted  that  the  coippany  would  treat  as 
his  business  alone  the  applications  sent  to  it 
In  his  name,  and  would  not  recognize  as  con- 
trolling in  its  transactions  with  him  any  un- 
derstanding between  him  and  Grain.  If  he 
was  not  responsible  for  the  applications,  as 
the  policies  Issued  thereon  were  received  by 
him  be  should  have  so  advised  the  company ; 
and  not  having  done  so,  we  think,  should  not 
afterwards  be  heard  to  say  as  against  the 
company  that  Grain  was  responsible  for 
them.  As  to  the  verbal  report  covering  the 
I>ollcies,  It  appears  to  have  been  made  in  tbe 
latter  part  of  August  or  early  part  of  Sep- 
tember, 1905.  After  It  was  made,  appellee, 
through  its  attorneys,  demanded  a  report  on 
the  policies.  The  report  so  demanded  was 
not  made.  We  think  it  was  appellant's  duty 
tmder  the  terms  of  bis  contract  to  have  made 
the  report  demanded;  and  we  do  not  think 
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that  the  fact  that  sacb  reports  had  before 
been  walyed,  nor  the  fact  that  he  had  ver- 
bally made  a  report  to  Child  coverlngr  the  pol- 
icies, relieyed  him  of  the  performance  of  the 
duty.  The  company  was  entitled  to  the  re- 
port demanded,  and  we  thlnlt  entitled  to  it  in 
writing.  It  might,  of  course,  be  waived ;  and 
so  making  it  in  writing  might  be  waived. 
But  not  only  does  the  record  fail  to  show 
such  waiver,  but  on  the  contrary  it  shows 
that  appellee  was  insisting  that  It  be  made. 
The  record,  as  we  understand  it,  suggests  no 
satisfactory  reason  why  it  was  not  made  as 
demanded.  It  Is,  we  think,  no  answer  to  say 
that  breaches  of  the  term  in  the  contract  re- 
quiring the  reports  to  be  made  had  always  be- 
fore been  waived.  If  the  maintenance  by 
appellee  of  its  suit  depended  upon  breaches 
of  the  contract,  which  by  Its  coarse  of  busi- 
ness with  appellant  it  had  waived,  it  could 
not  be  maintained ;  but  we  do  not  think  such 
a  waiver  as  to  other  breaches  should  be  held 
to  liave  relieved  appellant  of  the  consequences 
of  the  breach  relied  upon  to  support  the  for- 
feiture claimed,  in  face  of  the  specific  demand 
shown  to  have  been  made  on  him  for  a  com- 
pliance on  his  part,  as  to  pending  matters, 
with  the  terms  of  his  contract  3  Paige  on 
Con.  {  1496.  And  what  we  have  Just  said 
applies  as  well  to  appellant's  failure  to  make 
the  monthly  report  stipulated  for  in  his  con- 
tract for  the  month  of  September,  1906,  de- 
manded of  him.  Without  the  demand  there- 
for shown  to  have  been  specifically  made,  the 
course  of  dealing  between  the  parties  might 
be  said  to  have  operated  as  a  waiver  of  the 
report  In  the  face  of  a^  demand  that  the  re- 
port be  made,  we  do  not  think  it  should  l>e 
held  to  have  been  waived. 

Uaviug  reached  the  conclusion  that  appel- 
lee for  "good  cause,"  within  the  meaning  of 
the  contract,  terminated  It,  the  next  question 
is:  Was  appellant's  right  to  commissions 
on  renewals  thereby  forfeited?  The  answer 
must  depend  upon  the  intention  of  the  par- 
ties at  the  time  the  contract  was  entered 
Into,  and  that  intention  must  be  arrived 
at  from  a  consideration  of  the  nature  and 
purpose  of  the  contract  as  shown  by  the  lan- 
guage used  by  them.  Did  they  intend  It  to 
so  operate  as  to  entitle  appellant  to  commis- 
sions on  renewal  premiums  paid  to  the  com- 
pany after  its  termination?  If  it  fairly  can 
be,  we  think  it  should  be,  so  construed,  as 
thereby  the  forfeiture  of  rights  acquired  un- 
der it  will  be  avoided.  The  portion  of  the 
contract  providing  for  commissions  on  renew- 
al premiums  is  in  writing.  The  other  por- 
tions of  the  contract  affecting  the  question 
form  parts  of  printed  blanks  used  by  the 
company  in  completing  contracts  with  per- 
sons to  act  as  its  agents.  If  there  is  a  con- 
flict between  the  written  and  the  printed  por- 
tions ot  the  contract,  the  former  should  l>e 
held  to  control.  But  we  think  there  is  no 
conflict  The  written  portion  declares  that 
iq>ecifled  commissions  on  renewal  premiums 
paid  during  tlie  continuance  of  the  contract 


shall  I>e  paid  to  appellant,  and  then  further 
declares  that,  in  case  the  contract  is  discon- 
tinued subsequent  to  one  year  from  Its  date, 
the  company  should  "continue  to  pay  the  said' 
renewal  commission  as  herein  agreed"  for  a 
period  of  ten  years  after  the  discontinuance  of 
the  contract.    Tills  is  followed  by  the  provi- 
sion declaring  that  should  appellant  fail  to- 
make  reports,  etc.,  all  his  rights  should  be- 
come and  be  forfeited  to  the  company,  which, 
should  thereupon  be  discharged  from  every 
liability  to  him.    The  stipulation  Is  a  broad 
one.     Its  language  would  Include  and  dis- 
charge appellee  from  liability  for  any  sum. 
it  Inlght  then  have  owed  to  appellant  on  ac- 
count of  services  already  completely  perform- 
ed.   But  to  give  It  such  a  meaning  we  think 
would  be  unreasonable.    It  reasonably  could' 
not  have  been  the  intention  of  the  parties 
that  the  provision  for  a  forfeiture  of  appel- 
lant's right  should  so  operate.     Fairly  con- 
strued, we  think  the  lnt«ttion  was  (1)  that 
the  forfeiture  should  operate  only  as  to  rights 
which  might  in  the  future  accrue  under  the 
contract  if  it  remained  in  force;   and  (2)  to 
exempt  appellee  from  liability,  not  on  ac- 
count of  pest  and  completed  transactions, 
but  on  account  of  transactions  which  might 
in  the  future  t>e  had,  and  which,  if  the  con- 
tract remained  in  force,  would  create  liabili- 
ties against  it  in  favor  of  appellant    Appel- 
lee's  liability  for  commissions  on  renewal 
premiums,  for  instance,  when  the  contract 
was  declared  at  an  end,  was  not  an  absolute- 
one  in  appellant's  favor.    It  was  conditioned 
on  the  policies  being  renewed  and  the  pay- 
ment of  the  renewal  premiums.     Before  it 
should  accrue  it  was  contemplated  that  fur- 
ther services  on  the  part  of  appellant  in  con- 
nection with  the  given  policy  might  be  requir- 
ed.   He  might  be  called  upon,  as  provided  by 
the  contract,  to  act  for  appellee  In  having  the 
policy  continued  in  force  by  collecting  and 
remitting  the  renewal  premiums  and  deliver- 
ing to  the  insured  the  renewal  receipt     A 
cancellation  of  the  contract  relieved  him  of 
this  duty  at  the  same  time  it  deprived  him 
of  a  right  to  the  commissions  on  the  renew- 
al premiums.    It  would  not  be  contended  that 
appellee,  if  it  should  care  to  do  so,  after  the 
cancellation  of  the  contract  had  a  right  to 
call  upon  appellant  to  collect  the  renewal 
premiums.     It  clearly  would  have  no  such 
right    The  contract  could  not  stand  annulled 
and  In  force  at  one  and  the  same  time.    Then 
upon  what  reasonable  ground  can  It  be  said 
that  when  the  contract  was  annulled  because 
of  appellant's  failure  to  discharge  a  duty 
it  devolved  upon  him,  whereby  he  was  re- 
lieved of  Its  burdens,  it  yet  remained  in  force 
for  the  purpose  of  securing  to  him  the  bene- 
fits which  It  conferred  upon  him — the  con- 
sideration for  which,  in  part  at  least,  was  to 
have  been  the  continued  discharge  by  him  of 
such  burdens?     Such  a  construction  would 
operate  to  confer  upon  appellant  a  benefit  as 
a  reward  for  his  faihire  to  discharge  a  duty 
he  had  contracted  to  perform,  and  to  punish 
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app^ee  for  ezerdslng  Its  right  to  annul  tbe 
«oiitiact.  We  do  not  believe  it  sbonld  be  giv- 
en sach  a  construction,  l>ut,  as  suggested  be- 
fore, think  it  should  be  held  that  appellant, 
bj  reason  of  his  failure  to  make  the  reports 
be  had  obligated  himself  to  make,  forfeited 
sach  rights  as  would  have  accrued  to  him 
and  become  pertected  had  the  contract  re- 
mained in  force.  This  construction  we  think 
Is  amply  supported  by  the  authorities.  Ins. 
Co.  T.  Holloway,  61  Conn.  311,  60  Am.  Rep. 
21 ;  Jacobson  t.  Ins.  Co.,  61  Minn.  330,  63  N. 
W.  740;  Scott  T.  Ins.  Co.,  103  Md.  69.  63  Atl. 
377;  Ins.  Co.  ▼.  Williams,  91  N.  C.  69,  49 
Am.  Rep.  637;  Chase  v.  Ins.  Co.,  188  Mass. 
271.  74  N.  B.  325;  Andrews  t.  Ins.  Co.  (Ky.) 
70  S.  W.  43;  King  V.  Raleigh,  100  Mo.  App. 
1,  TO  S.  W.  251 ;  16  Am.  &  Eng.  Bncy.  Law 
(2d  ESd.)  919.  It  foUows  that  we  do  not  think 
that  appellant's  contention  that  his  right  to 
the  commissions  was  a  vested  one,  and  there- 
fore enforceable,  notwithstanding  be  may 
hare  been  rightfully  discharged,  should  be 
sustained.  Of  the  authorities  cited  by  ap- 
pellant, Alabama  Oil  &  Pipe  Line  Co.  v.  Sun 
Co.  (Tex.)  92  S.  W.  263,  decided  by  the  Su- 
oreme  Court  of  this  state,  and  Little  Rock 
<:ranite  Co.  v.  Shall,  69  Ark.  405,  27  S.  W. 
562,  and  Singer  Sewing  Mach.  Co.  v.  Brewer, 
78  Ark.  202,  93  S.  W.  756,  decided  by  the  Su- 
preme Court  of  Arkansas,  are  relied  upon  as 
most  strongly  supporting  his  contention.  We 
do  not  think  the  case  first  mentioned  above  is 
of  value  In  determining  the  question.  Tlie 
ease  turned  upon  the  legal  effect  to  be  given 
an  oral  agreement  to  cancel  and  annul  a  con- 
tract See  90  S.  W.  202,  where  the  case  ia 
more  fully  stated.  The  Court  of  Civil  Ap- 
peals seems  to  have  held  that  because  the 
plaintiff,  in  agreeing  to  the  cancellation,  had 
not  reserved  the  right  to  hold  the  other  party 
liable  for  damages  for  its  breach,  be  could 
sot  maintain  a  suit  for  such  damages.  The 
Supreme  Court,  in  reversing  the  judgment  of 
tbe  Court  of  Civil  Appeals,  held  that  it  erred 
In  so  holding  without  regard  to  the  intention 
of  tbe  parties  as  It  might  have  been  mani- 
fested by  the  attending  circumstances.  Tbe 
Snpreme  Court  said  that  if  it  appeared  from 
tbe  drcnmstances  tliat  It  was  not  the  Inten- 
tion of  the  parties  that  the  act  of  cancella- 
tion should  have  a  retroactive  effect  to  de- 
stroy previously  vested  rights,  the  contract 
should  be  80  construed  as  to  preserve  those 
rights.  If  there  was  anything  in  the  circum- 
stances of  the  case  before  us,  wtilch,  consider- 
ed with  reference  t»  the  language  used  by 
tbe  parties  In  the  writing  evidencing  their  con- 
tract. Indicated  that  they  may  have  had  any 
other  intent  than  that  a  termination  of  the 
cmtract  by  appellee  for  "good  cause"  should 
operate  to  forfeit  appellant's  right  to  the  com- 
missions, the  case  cited  would  be  of  value  in 
determining  tbe  question  before  us.  There 
bring  an  utter  absence  in  the  record  of  such 
a  circumstance  the  case  Is  not,  we  think,  au- 
tliorlty  for  aiq)ellant's  contention.  Nor  do  we 
regard  tb«  second  of  the  cases  cited  as  any 


more  in  point  on  tbe  question  now  being  con- 
sidered. The  conclusion  reached  in  that  case 
was  that  if  the  evidence  was  sufficient  to 
show  that  a  breach  of  the  granite  company's 
contract  had  occurred  it  was  sufficient  also  to 
show  tliat  Shall  bad  waived  the  forfeiture 
thereby  occasioned.  In  this  case  we  have 
reached  the  conclusion  that  the  evidence  did 
show  a  breach  by  appellant  of  his  contract, 
and  that  the  forfeiture  provided  for  In  such 
an  event  was  not  waived.  The  other  case 
relied  upon  by  appellant  more  nearly  sup- 
ports his  contention.  There  Brewer,  as  agent 
of  the  Sewing  Machine  Company,  had  sold 
machines  to  be  paid  for  by  the  purchasers  on 
tbe  installment  plan.  His  contract  entitled 
bim  to  a  commission  on  the  value  of  the  ma- 
chines he  sold,  the  commission  to  t)e  paid  as 
the  installments  of  the  purchase  price  were 
paid.  The  contract  provided  that  it  might 
be  terminated  at  the  pleasure  of  either  party 
to  it,  and  that  all  claims  by  the  agent  for 
commissions  should  cease  upon  its  termlna- 
tioiL  The  machine  company  discharged  Brew- 
er, and  his  suit  was  for  commissions  on 
Installments  paid  by  purchasers  after  his  dis- 
cbarge. The  court  held  that  the  commissions 
sued  for  had  been  earned  by  Brewer  white 
be  was  in  tbe  machine  company's  service, 
and  that  for  that  reason  the  term  in  the  con- 
tract providing  for  a  forfeiture  did  not  ap- 
ply to  them.  The  distinction  between  that 
case  and  tbe  one  before  us,  we  think,  lies  in 
the  fact  that  the  sales  on  which  commissions 
were  claimed  were  completed  ones.  So  the 
sale  of  life  Insurance  for  a  specified  term 
would  be;  and  if  it  appeared  that  appellant 
was  here  asserting  a  claim  for  commissions 
on  such  a  ;sale,  we  would  regard  the  Brewer 
case  as  authority  for  saying  that  appellee's 
contract  should  not  be  construed  to  deprive 
him  of  same,  merely  because  the  price  on 
which  such  conunlssions  were  claimed  was 
paid  after  tbe  termination  of  his  agency. 
But  it  does  not  so  appear.  The  claim  is  for 
commissions  on  premiums  paid  on  renewals 
of  the  contracts  he  negotiated.  His  right  to 
such  commissions,  even  had  he  remained  the 
agent  of  appellee,  depended  on  the  willing- 
ness of  tbe  parties  he  as  agent  contracted 
with  to  renew  and  continue  from  year  to 
year  to  purchase  the  insurance.  No  obliga- 
tion rested  upon  the  insured  to  continue  the 
contract  and  pay  for  the  Insurance.  Their 
liability  to  do  so  rested,  not  upon  a  contract 
appellant  had  negotiated  and  In  which  he  had 
vested  interest,  but  upon  renewals  made  from 
time  to  time  of  such  contract  It  was  not  so 
as  to  tbe  purchasers  of  machines  from  Brew- 
er. They  were  bound  by  the  contracts  he  ne- 
gotiated with  them  to  pay  tbe  installments 
from  time  to  time,  and  it  was  by  virtue  of 
the  contracts  negotiated  and  completed  by 
him  that  the  company's  right  to  the  install- 
ments accrued,  and  not  by  virtue  of  renewals 
of  that  contract,  with  which  Brewer  had 
nothing  to  do,  made  from  time  to  time. 
Burleson  v.  Ins.  Co.,  86  Cal.  342,  24  Paa  1064. 
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The  record  seems  to  establish  the  fact  that 
appellant  was  the  Tictlm  largely  of  iindeserv- 
ed  confidence  placed  in  Crain— his  associate 
In  business,  and  In  legal  eflTect,  we  think,  bis 
partner — ^from  the  consequences  of  which  the 
law  affords  no  relief.  We  think  from  an  ex- 
amination of  the  evidence  that  the  conclusion 
cannot  be  escaped  tliat  It  shows  bim  to  hare 
been  Indebted  to  appellee  In  the  sum  of  over 
$800.  The  judgment  rendered  against  him 
was  for  $6C2.64.  On  appellant's  complaint  we 
do  not  think  it  should  tfe  held  that  the  trial 
court  erred  in  Instructing  the  verdict  on 
which  the  Judgment  was  rendered. 

We  have  not  discussed,  and  will  not  dis- 
cuss, the  contention  made  that  the  suit  for  an 
injunction  was  not  maintainable  on  the 
grounds  alleged  In  the  petition.  We  are  In- 
clined to  think  It  was,  and.  if  we  entertained 
a  contrary  view,  would  regard  the  contention 
made  as  not  a  material  one,  in  view  of  the 
course  the  case  took.  As  we  view  it,  the  ef- 
fect of  appellant'^  cross-action,  the  amend- 
ment by  appellee  of  its  petition  seeking  the 
recovery  of  an  Indebtedness  in  Its  favor 
against  appellant,  and  the  judgment  rendered, 
was  to  eliminate  as  of  any  lmi)ortance  In  the 
case  the  question  as  to  whether  the  suit  as 
originally  brought  was  maintainable  or  not. 

The  judgment  Is  affirmed. 

HODGES,  J.  (dissenting).  While  concur- 
ring in  the  disposition  made  of  most  of  the 
assignments  of  error  in  this  case,  I  do  not 
agree  to  the  disposition  made  of  the  case  it- 
self. I  think  the  appellant's  sixth  assign- 
ment should  be  sustained,  that  so  much  of 
the  jtidgment  of  the  district  court  as  per- 
petuated the  writ  of  Injunction  should  be  re- 
versed and  the  injunction  dissolved,  and  as 
to  the  remaining  Issues  the  case  should  be 
remanded  for  another  trial  with  instructions 
to  allow  a  recovery  for  so  much  of  the  appel- 
lant's claim  as  is  founded  on  the  renewals  of 
premiums  paid  on  iwlldes  procured  by  him 
during  the  continuance  of  his  agency  and  col- 
lected by  the  company  since  his  discharge, 
less  any  amount  that  may  be  due  from  him 
to  the  company  on  Its  counterclaim  sued  on. 
I  think  the  commissions  on  the  renewals  form 
a  part  of  his  earned  compensation,  and  that 
be  is  entitled  to  recover  to  the  extent  of  such 
as  the  evidence  may  show  has  been  collected 
by  the  appellee.  I  may  write  my  views  more 
at  lengtb  later. 


KING  V.  UNDERWOOD  et  al. 

(Court  of  Civil  Appeals  of  Texas.    May  9,  1908. 
Rehearing  Denied  June  20,  1908.) 

1.  Public  Lands — Statk   Lanus— Right  to 

PUBClrASE. 

Where,  on  the  passage  of  Act  April  16, 
1905  (I^ws  190.5,  p.  159.  c.  103),  relating  to  the 
disposition  of  state  lands,  and  lonE  prior  there- 
to, the  land  in  controverBy  was  within  plaintiff's 
incloBure,  a  preference  right  to  parcbase  inur- 
ed to  her,  which  she  could  exercise  at  any  time 


within  90  days  after  she  bad  been  notified  that 
the  land  had  been  surveyed,  classified,  and  ap- 
praised. 

2.  Sams— Notice. 

Plaintiff  having  applied  to  nurchase  land 
within  90  days  from  the  date  of  classification 
and  appraisal,  whether  notice  thereof  was  served 
on  her  was  immaterial. 

3.  Saub— Rights  ar  Contesting  Claimant. 

Where  vacant  unsurveyed  school  land  was 
Inclosed  by  plaintiff,  defendant  was  entitled  to- 
apply  to  have  the  land  surveyed  and  to  purchase 
the  same,  subject  to  plaintiff  a  prior  rights,  with- 
out settling  on  or  improving  the  land,  and,  in 
default  of  a  purchase  by  plaintiff  within  the 
time  limited  by  law,  defendant  would  be  en- 
titled to  the  allowance  of  his  application. 

4.  Same. 

The  fact  that  defendant  in  fact  settled  on 
and  improved  the  land  did  not  give  him  any 
higher  or  better  rights  than  he  would  otherwise 
have,  nor  defeat  plaintiff's  prior  right  to  pur- 
chase within  90  days  after  the  land  had  been 
surveyed,  classified,  and  appraised. 
6.  Same— Tendeb. 

Where  plaintiff,  having  a  prior  right  to 
purchase  certain  vacant  state  land  which  de- 
fendant procured  to  be  surveyed,  classified,  and 
appraisen,  caused  her  agent  to  ask  defendant  the 
expense  of  such  survey,  and  on  being  refused 
learned  from  the  connty  surveyor  the  amount 
thereof,  which  he  thereupon  offered  to  pay  de- 
fendant, but  which  defendant  declined,  there 
was  a  valid  tender  sufficient  to  protect  plaintiff's 
prior  right  to  the  land. 

6.  Same— Records— Explanation  by  Parol. 

Where  plaintifTs  application  to  purchase 
certain  state  land,  on  file  in  the  General  Land 
Ofiice,  was  objected  to  because  the  notary  pub- 
lic's jnrat  failed  to  show  that  he  was  a  notary 
public  for  any  county  in  Te^as,  and  a  certified 
copy  offered  hi  evidence  contained  the  word 
"seal"  written  in  a  scroll  in  connection  with  the 
notary's  jurat,  ijarol  evidence  of  a  witness,  who 
had  seen  the  original  before  it  was  sent  to  the 
land  o£Sce,  that  the  Imprint  of  the  seal  thereon 
contained  the  words,  "Notary  Public  Hunt  Coun- 
ty, Texas,"  was  admissible. 

7.  Same— Lands   op  State- Right  to  Pub- 
OHASE— Abandonment, 

Where  B.  settled  on  certain  state  land,  but 
abandoned  the  same  in  1896,  and  asserted  no 
claim  thereto  until  September  1,  1905,  prior  to 
which  plaintiff  was  in  possession  through  a  ten- 
ant, when  B.  assumed  possession  by  expelling 
plaintiff's  tenant  by  threats,  no  equity  survivea 
nis  abandonment  which  would  pass  by  a  trans- 
fer of  hU  rights,  if  any,  to  defendant,  as  against 
plaintiff's  right  to  purchase  the  land  on  its  be- 
ing surveyed,  classified,  and  appraised. 

8.  Same— Voluntary  Payment. 

Where  B.  made  payments  On  state  land 
with  full  knowledge  of  plaintiff's  prior  right  to 
purchase,  and  in  collusion  with  another  to  de- 
prive plaintiff  of  such  right,  the  payment  was 
voluntary,  and  B.  could  not  therefore  claim  re- 
imbursement by  plaintiff  as  a  condition  to  her 
right  to  a  decree  vesting  the  title  in  her  as 
against  defendants. 

Error  from  District  Court,  Jones  County; 
Cullen  C.  Higglns,  Judge. 

Trespass  to  try  title  of  Virginia  A.  Kin; 
against  S.  L.  Underwood  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.    Reversed  and  rendered. 

This  suit  was  brought  in  the  court  below 
In  the  form  of  trespass  to  try  title  by.  Vir- 
ginia A.  King,  as  plaintiff,  herein  styled' 
plaintiff  in  error,  against  S.  L.  Underwood 
and  other  defendants  In  error  on  December 
10,  1906,  for  the  recovery  of  the  223  acres 
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of  laud  In  controversy.  Defendants  S.  L. 
Underwood.  M.  J.  Berryhill,  and  George  Riss- 
ley  answered  bj  pleas  of  not  guilty  and  gen- 
ual denial.  Defendant  Ed.  H.  Stevens  an- 
swered by  general  denial,  plea  of  not  guilty, 
and  special  answers.  Defendant  Thomas  L. 
Blanton  answered  by  general  denial  and  by 
plea  In  reconvention.  The  case  was  tried  be- 
fore the  court  without  a  Jury,  and  Judgment 
rendered  July  23,  1907,  against  the  plaintiff, 
Virginia  A.  King,  and  In  favor  of  defend- 
ants. On  application  of  plaintiff,  the  court 
filed  findings  of  fact  and  conclusions  of  law. 
On  September  17,  1907,  Virginia  A.  King  filed 
petition  for  writ  of  error  and  bond  for  writ 
of  error.  Defendants  waived  issuance  and 
service  of  citation  in  error.  Plaintiff  filed  as- 
signments of  error  November  25,  1907,  and 
the  case  is  before  this  court  for  review. 

The  trial  court's  findings  of  fact  and  con- 
clusions of  law  are  as  follows: 

"First.  That  M.  J.  Berryhill,  in  1892, 
fenced  about  20  acres  of  the  land  in  contro- 
vnsy,  which  he  grubbed  Into  a  field,  and  np- 
on  which  be  built  bis  house,  where  be  lived 
and  cultivated  said  land,  claiming  same  under 
an  old  pre-emption  file  of  W.  D.  Berryhill, 
wbleh  had  been  transferred  to  him.  That  he 
l^t  said  land  In  1896,  but  returned  to  said 
land  on  September  1,  1905,  and  resumed  pos- 
session of  said  20-acre  inclosure  and  occupied 
Ms  said  house  from  said  date  until  February 
10,  1906,  when  he  transferred  by  contracts  all 
of  bis  equities  thereunder  to  defendant  Un- 
derwood. 

"Second.  That  about  the  middle  of  Septem- 
ber, 1905,  defendant  Underwood  fenced  all  of 
the  land  in  controversy,  except  the  Berryhill 
20  acres,  to  itself,  with  a  fence  made  of  two 
tarbed  wires,  and  built  his  bouse  upon  said 
land  and  grubbed  about  30  acres  Into  a  field, 
and  since  said  date  has  continuously  resided 
iqwn  said  land  with  his  family,  and  has  had 
actoal  possession  of  same  since  about  the 
middle  of  September,  1905.  That  said  Un- 
derwood first  made  application  to  the  county 
surveyor  to  survey  said  land  in  controversy 
as  early  as  June,  1902,  and  has,  since  said 
date,  continuously  sought  to  purchase  said 
land. 

'^bltd.  That  on  the  22d  day  of  January, 
1006.  defendant  Underwood  made  applica- 
tion in  due  form  of  law  under  act  of  1905  to 
the  county  surveyor  of  Jones  county,  Tex.,  to 
have  all  the  land  in  controversy  surveyed, 
and  that  said  application  was  filed  in  the 
General  Land  Office  on  February  14,  1006. 

"Fourth.  That  said  survey  was  duly  made 
and  tbe  field  notes  returned  to  the  General 
land  Office  by  the  county  surveyor  of  Jones 
ct'Vnty,  Tex.,  and  filed  in  said  land  office  on 
February  14,  1906.  That  said  survey  was 
made  on  the  22d  and  23d  day  of  January, 
1906. 

"Fifth.  That  tbe  Commissioner  of  the  Gen- 
eral Liand  Office^  on  the  23d  day  of  April, 
1906,  notified  the  defendant  S.  Xj.  Underwood 
that  his  field  notes  for  the  land  In  contro- 


versy had  been  examined  and  approved  <m 
said  date,  and  that  the  land  was  classified 
as  dry  agricoitural  and  appraised  at  $3.50 
per  acre. 

"Sixth.  That   on   the  27th   day   of   April, 
1906,  8.  L.  Underwood  made  application  in 
duo  and  legal  form  of  law  to  i)urchase  the 
land  In  controversy,  without  settlement,  giv- 
ing the  proper  classification  and  appraise- 
ment,  and  executed   bis   obligation   for   the 
balance  of  the  purchase  money  on  the  land, 
at  the  price  stated,  as  provided  by  law,  and 
'  said  application  and  obligation  were  received 
:  and  filed  In  the  land  office  on  April  30,  190C, 
I  and  awarded  the  same  day  by  tbe  Commis- 
I  sioner  of  the  General  Land  Office  to  the  de- 
fendant Underwood. 

"Seventh.  That  the  defendant  forwarded  to 
the  State  Treasurer,  In  due  time  and  form  of 
law,  $19.62  as  first  payment  of  i/^o  of  the 
purchase  money  for  said  land. 

"Eighth.  That  on  the  17th  day  of  May, 
1906,  defendant  S.  L.  Underwood  and  wife 
executed  to  Thomas  L.  Blanton  a  deed  con- 
veying all  the  land  In  controversy,  duly  ac- 
knowledged and  recorded  the  19th  day  of 
May,  1906,  In  the  deed  records  of  Jones  coun- 
[  ty,  Tex.,  and  filed  In  the  General  Land  Office 
on  May  28,  1900. 

"Ninth.  That  on  the  5th  day  of  June,  1906, 
T.  L  Blanton  paid  to  the  state  of  Texas 
$764.60,  balance  due  on  said  land,  la  full  to 
tbe  state  of  Texas. 

"Tenth.  That  on,  to  wit,  the  12th  day  of 
June,  1906,  the  state  of  Texas,  by  her  proper 
officers,  issued  patent  No.  31,  volume  2,  to  the 
land  In  controversy,  to  Thomas  L.  Blanton, 
as  assignee  of  S.  L.  Underwood. 

"Eleventh.  That  on  the  15tb  day  of  June, 
1906,  for  a  valuable  consideration,  Thomas  L. 
Blanton  conveyed  all  the  land  in  controversy 
to  S.  L.  Underwood,  cash  consideration  $20.- 
62,  and  four  notes  aggregating  $1,500. 

"Twelfth.  That  on  June  16,  1906,  S.  L.  Un- 
derwood and  wife,  M.  Bl  Underwood,  con- 
veyed by  deed  duly  executed,  acknowledged, 
and  recorded,  to  Mrs.  0.  V.  Rlssley,  40  acres 
of  the  land  In  controversy.  * 

"Thirteenth.  That  on  the  16th  day  of  June, 
1906,  S.  L.  Underwood  and  wlfe^  by  deed  duly 
executed,  acknowledged,  and  recorded,  deed- 
ed to  M.  J.  Berryhill  3C.23  acres  of  the  laud 
in  controversy. 

"Fourteenth.  That  the  W.  D.  Berryhill 
160-ficre  pre-emption,  as  such,  did  show  on 
the  official  map  In  tbe  General  Land  Office  ou 
February  23,  1900,  and  that  It  is  a  part  of 
the  223  acres  in  controvert;  but  none  of  the 
land  shown  on  the  map  appeared  as  a  va- 
cancy. 
"Fifteenth.  That  the  land  In  controversy 
was  vacant  and  unappropriated  public  do- 
main at  tbe  time  of  the  entry  and  taking  Into 
possession  by  both  plaintiff  and  defendant, 
except  tbe  equities  of  M.  J.  Berryhill. 

"Sixteenth.  That  on  July  2,  1906,  Virginia 
A.  King,  plaintiff  in  this  cause,  made  and  ex- 
ecuted her  aiq;>Iicatlon  and  obligation  to  pur- 


Digitized  by 


Google 


336 


112  SOUTHWESTERN  RBFORTEB. 


(Tea 


chase  the  land  In  controversy,  without  settle* 
ment,  at  the  price  of  $5  per  acre,  and  for- 
warded $27.87  as  first  payment  on  the  same 
to  the  State  Treasurer.  That  said  applica- 
tion was  filed  In  the  Goieral  Land  Office  on 
July  13,  1906,  and  rejected  October  8,  1906, 
by  said  commissioner. 

"Seventeenth.  That  the  V40  purchase  mon- 
ey tendered  by  plaintiff  was  rejected  and 
returned  to  her. 

"Eighteenth.  That  plaintiff  tendered  to  de- 
fendant Underwood  $10  as  refund  payment 
for  surveying  fees. 

"Nineteenth.  That  plaintiff  failed  to  ad- 
duce any  proof  of  failure  on  the  part  of  the 
land  office  to  give  her  notice,  or  date  of  any 
notice,  if  any  was  given,  that  the  land  was 
on  the  market  and  subject  to  sale  so  they 
could  claim  their  prior  rights  under  the  act 
of  1905. 

"Twentieth.  That  all  the  lands  were  in- 
side the  outward  inclosure  of  plaintiff  In  Sep- 
tember, 1906,  but  were  altered  upon  and 
fenced  In,  separate  and  apart  from  plaintiff's 
land,  by  defendant  Underwood,  in  Septem- 
ber, 1906,  and  that  defendant  Underwood,  and 
not  plaintiff,  had  possession  of  and  under 
fence  all  the  land  In  controversy  from  about 
September  15,  1905,  continuously  until  parts 
of  it  were  sold  by  him  to  the  other  defend- 
ants herein,  and  th&t  be  still  owns  and  is  in 
possession  of  the  remainder,  and  the  other 
defendants  In  possession  of  theirs. 

"Twenty-First  That  plaintiff  had  construe- 
tlve  notice  through  her  son  that  the  land 
had  been  surveyed,  from  the  county  surveyor 
of  Jones  county,  Tex.,  and  that  defendant  Un- 
derwood would  make  amplication  for  same, 
more  than  90  days  prior  to  the  time  the  said 
lands  were  swarded  to  the  defendant  Under- 
wood, and  more  than  90  days  prior  to  the 
making  of  plaintiff's  application  and  obliga- 
tion to  purchase  said  land,  and  that  the  son 
of  plaintiff  was  the  manager  of  all  her  busi- 
ness in  this  county  at  the  time  of  such  notice. 

"Twenty-Second.  That  patent  had  been 
issue4  from  the  state  to  defendant's  assignee 
before  plaintiff's  application  to  buy  was 
made. 

"Twenty-Third.  That  the  defendant,  S.  L. 
Underwood,  was  acting  in  collusion  with  oth- 
ers at  the  time  he  made  his  application  and 
affidavit  to  purchase  the  lands  In  controver- 
sy, and  that  he  had  previously  agreed  to  sell 
part  of  it  to.M.  J.  Berryhlll  when  acquired, 
and  to  convey  part  of  It  to  Thos.  L.  Blan- 
ton  as  his  attorney's  fees  for  procuring  It  and 
defending  title  thereto,  and  made  a  written 
contract  to  that  effect. 

"Twenty-Fourth.  That  the  county  survey- 
or first  valued  the  land  In  controversy  at  $5 
per  acre,  under  oath,  and  that  thereafter  he 
authorized  Thos.  Lk  Blanton  to  make  the 
change  in  value  to  $2.50  per  acre,  and  that 
said  valuation  was  not  made  under  oath,  but 
was  sent  to  the  General  Land  Office,  and 
the  land  was  appraised  at  $3.50  per  acre  by 
the  commissioner. 


"Twenty-Fifth.  That  plaintiff's  attorney,  C. 
O.  Ferrell,  had  notice  of  S.  L.  Underwood's 
survey  for  more  than  90  days  prior  to  the 
time  the  land  was  awarded  to  the  defendant, 
and  more  than  90  days  prior  to  the  applica- 
tion of  the  plaintiff. 

"Twenty-Sixth.  That  plaintiff,  by  her 
agent  and  attorney,  C.  O.  Ferrell,  wrote  the 
General  Land  Office  for  plaintiff  about  this 
land  on  February  23,  1906,  and  that  plaintiff's 
agent  and  son,  in  charge  of  her  business  and 
affairs  In  this  county,  also  wrote  to  the  said 
commissioner  on  the  24tb  of  February,  1906, 
and  said  son  offered  $3  per  acre  for  said  land 
In  his  letter. 

"Twenty-Seventh.  That  Thos.  L.  Blanton 
paid  to  the  state  of  Texas  the  balance  due 
on  said  land  and  other  expenses  the  sum  of 
$801.12  of  his  own  funds,  at  the  Instance  of 
S.  L.  Underwood. 

"Now  therefore  I  conclude,  as  a  matter  of 
law,  that  plaintiff  should  take  nothing  by  this 
suit,  for  the  following  reasons,  to  wit: 

"First  Because  the  defendants  claimed 
under  a  patent  from  the  state  of  Tfexas,  and 
the  presumption  of  law  is  In  favor  of  the 
patent,  until  plaintiff,  who  Is  attacking  said 
patent,  should  not  only  show  that  the  patent 
was  Illegally  issued  for  some  cause,  but 
should  further  show  that  plaintiff  was  In 
every  way  qualified  to  make  the  purchase 
and  had  complied  In  every  particular  with 
the  law  In  regard  thereto. 

"Second.  That  plaintiff  not  only  failed  to 
show  that  defendants'  senior  title  was  not 
good,  but  failed  to  show  a  legal  right  to  pur- 
chase, herself. 

"Third.  That  though  defendant  S.  li.  Un- 
derwood  was  acting  in  collusion  with  other 
defendants  In  the  purchase  of  the  land,  no 
one  but  the  state  can  question  the  title  by 
reason  thereof,  and  especially  when  plain- 
tiff fails  to  show  proof  on  the  strength  of  her 
own  title,  her  right  under  the  law  to  pur- 
chase. 

"Fourth.  That  though  not  necessary  to  a 
decision  of  the  case,  the  defendant  Under- 
wood had  the  i)os8esslon  of  and  owned  the 
Improvements  on  the  W.  D.  Berryhlll  pre- 
emption and  was  entitled  to  purchase  the 
said  160  acres  under  the  preference  right  in 
the  law  of  1905,  and  the  plaintiff  could  not 
recover  the  remaining  63  acres  without  mak- 
ing an  application  for  that  amount  instead 
of  for  the  entire  amount" 

Leggett  &  Kirby  and  C.  O.  Ferrell,  for  plain- 
tiff in  error.  C.  N.  Steele  and  T.  L.  Blanton, 
for  defendants  in  error. 

PRESLER,  J.  (after  stating  the  facts  as 
above).  Plaintiffs  first  assignment  of  error 
Is  to  this  effect:  The  court  erred  In  not  hold- 
ing that  plaintiff  was  entitled  to  recover  the 
land  In  controversy,  plaintiff  having  shown 
that  she  had  a  prior  right  to  bny  the  land, 
and  having  in  all  things  complied  with  the 
law  entitling  her  to  purchase  the  same,  and 
assigns  the  following  proposition  thereuider: 
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"Oae  In  ^vhose  inclosure  was  Bltnated  vacant 
public  domain,  which  vacancy  was  not  dis- 
closed by  the  official  maps  In  use  In  the  Gen- 
eral Iiand  Office  on  February  23,  1900,  bad  a 
prior  right,  under  Act  1905,  S  8  (Laws  1905,  p. 
161,  c.  103),  to  purchase  said  land  at  any 
time  within  90  days  after  said  land  was  sur- 
veyed and  the  owner  of  the  Inclosure  notified 
that  the  land  had  been  classified  and  apprais- 
ed by  the  commissioner."  We  find  from  the 
evidence  that  the  land  in  controversy  was 
vacant  and  unappropriated  public  domain  in- 
side the  outward  Inclosure  of  plaintlfT  on 
April  IB,  1906,  and  that  said  land  had  been 
so  inclosed  In  plaintiff's  pasture  for  more 
than  10  years  prior  to  the  time  of  trial.  De- 
fendant Underwood  testified:  "When  I  first 
went  over  on  that  land,  before  I  fenced  any 
of  it,  It  was  in  what  Is  known  as  the  King 
pasture."  In  September,  1905,  defendant  Un- 
derwood entered  upon  and  fenced  the  land  In 
controversy,  separating  the  same  from  the 
Borrounding  irartlons  of  the  King  pasture. 
The  land  In  controversy  was  not  disclosed 
as  a  vacancy  on  the  official  map  in  the  Gen- 
eral Land  Office  on  February  28,  1906,  or  at 
tbe  time  of  the  approval  of  the  field  notes 
and  appraisement  on  April  23,  1906.  On 
April  23,  1906,  the  commissioner  approved 
the  field  notes  of  the  survey  made  for  8.  L. 
UDderwood,  classifying  the  land  as  dry  agri- 
coltoral,  and  appraised  It  at  $3.50  per  acre. 
On  April  27,  1906,  defendant  Underwood 
made  application  in  due  form,  executed  his 
obligation,  and  paid  the  first  payment  on  ac- 
count of  the  purchase  of  said  land.  On  June 
12,  1906,  the  state  of  Texas  issued  patent  to 
the  land  In  controversy  to  Thomas  L.  Blanton, 
assignee  of  S.  L.  Underwood.  On  July  2, 
1906,  plalntifl  Virginia  A.  King  made  and  ex- 
ecuted ber  application  and  obligation  to  pur- 
chase the  land  in  controversy  at  the  price  of 
S5  per  acre,  and  forwarded  $27.87  as  a  first 
payment  to  the  state  treasurer.  This  appli- 
cation was  filed  in  the  land  office  July  13, 
1906,  and  rejected  October  3,  1906,  by  the 
ODmmlsaloner  of  the  land  office.  The  pur- 
dtaae  money  so  tendered  by  the  plaintiff  and 
rejected  was  returned  to  her.  Plaintiff  ten- 
dered to  defendant  Underwood  $10  as  a  re- 
fund payment  for  surveying  fees  of  this  land. 
There  was  no  proof  that  the  land  office  ever 
gave  plaintiff  any  notice  of  appraisement  of 
said  land,  or,  if  any  was  given,  the  date  of 
the  same;  that  the  land  was  on  the  maricet 
and  subject  to  sale,  so  that  she  could  claim 
ber  prior  rights  under  the  act  of  1906.  The 
county  surveyor  had  first  valued  the  land 
in  controversy  at  $5  per  acre  under  oath, 
vUcta  yaluation  was  changed  by  Thomas  L. 
Blanton  to  $2.50  per  acre,  as  authorized  by 
the  cotmty  surveyor,  and  said  valuation  of 
$2iiO  per  acre  was  not  made  under  oath, 
irat  was  sent  to  the  General  Land  Office,  and 
the  land  was  appraised  at  $3.50  per  acre  by 
the  commissioner. 

As  hereinbefore  stated,  on  the  passage  of 
the  act  of  April   15,   1906,  and  long  prior 
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thereto,  the  land  In  controversy  was  sitnated 
In  the  Inclosure  of  the  plaintiff  in  error,  and 
we  are  of  the  opinion  that  the  preference 
right  to  purchase  inured  to  ber  benefit,  and 
that  she  had  the  right  to  exercise  such  right 
to  purchase  at  any  time  within  90  days  after 
it  was  surveyed,  classified,  and  appraised, 
and  she  had  received  notice  of  such  survey, 
classification,  and  appraisement  The  land 
was  classified  and  appraised  April  23,  1906, 
and,  while  there  was  no  evidence  showing 
whether  plaintiff  was  ever  notified  thereof, 
this  is  Immaterial  for  the  reason  that  her 
application  was  filed  on. July  12,  1906,  and 
tender  of  first  cash  payment  made  within  the 
90  days  allowed  by  the  act  of  April  15,  1905. 
About  September  15,  1906,  defendant  Under- 
wood bad  moved  on  the  land.  Inclosed  the 
same,  and  built  his  house  on  it,  which  last 
was  not  required  to  entitle  him  to  buy.  Sub- 
ject to  plaintiff's  prior  right,  he  could  have 
made  his  application  for  survey  and  his  ap- 
plication to  purchase  without  settling  on  or 
improving  the  land,  and.  In  default  of  a  pur- 
chase by  plaintiff  within  the  time  limited  by 
the  law,  he  would  have  been  entitled  to  the 
land.  The  mere  fact  that  he  did  the  acts 
of  settlement  and  improvement  not  required 
by  the  law  to  fix  his  rights  cannot  give  him 
any  higher  or  better  right  than  he  would 
otherwise  have  had,  nor  can  these  acts  have 
the  effect  to  defeat  plaintiff's  rights  thereto- 
fore accrued  and  fixed  by  the  law.  Until 
the  land  was  surveyed,  recognized  as  a  va- 
cancy by  the  Commissioner  of  the  General 
Land  Office,  and  classified  and  appraised  on 
April  23,  1906,  no  one  had  a  right  to  buy. 
The  plaintiff  had  a  preference  right  Un- 
derwood subsequently  filed  an  application  la 
collusion  '*lth  others,  and  on  this  application 
the  land  was  sold  and  patented  without  re- 
gard to  the  prior  rights  of  plaintiff,  asserted 
afterwards,  but  within  the  time  provided  by 
law.  We  are  unable  to  hold  that  such  a  pur- 
chase by  Underwood  is  valid  as  against  plain- 
tiff. 

It  is  strongly  insisted,  however,  by  defend- 
ants in  error  in  their  second  counter  proposi- 
tion under  the  first  assignment  of  error,  that 
even  where  one  is  entitled  to  the  90  days' 
preference  right  to  purchase  vacant  public 
domain,  he  must  first  reimburse  the  party 
having  the  land  surveyed  the  reasonable  fees 
and  expenses  incurred  by  blm  in  surveying 
such  vacancy,  and  that  plaintiff  wholly  failed 
to  reimburse,  or  to  offer  to  reimburse,  de- 
fendant Underwood  for  the  reasonable  fees 
and  expenses  which  he  had  Incurred  and 
paid  in  getting  such  land  surveyed.  We  are 
of  the  opinion  that  this  contention  on  the 
part  of  defendants  in  error  Is  not  sustained 
by  the  evidence,  which  shows  that  plaintiff 
in  error  through  her  agent  offered  to  pay  the 
expense  incurred  by  defendant  Underwood  in 
having  the  land  surveyed,  and  applied  to  said 
defendant  for  Information  as  to  the  amount 
he  had  expended,  offering  to  pay  the  same, 
but  was  unable  to  secure  any  definite  Infor- 
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matlon  from  d^endant  Underwood  with  rela- 
tion to  said  expense,  and  that  plaintiff  then 
tendered  to  defendant  $10,  having  been  In- 
formed by  the  county  surveyor  that  such  sum 
was  the  proper  amount  of  such  expense.  De- 
fendant Underwood  testified  with  relation 
thereto :  "After  I  had  had  this  land  survey- 
ed, Clark  King  came  to  me  for  Mrs.  King 
on  the  26th  day  of  June.  He  came  to  me 
this  way:  His  words  were:  "Do  you  know 
how  much  you  was  out  on  the  survey  of  this 
land?'  And  I  says:  'No,  not  exactly.'  And 
be  says:  'Gralg  says  it  is  about  $10.'  And 
I  says:  "Well,  I  don't  care  for  that.'  And 
I  turned  and  went  down  the  bill  and  left 
him  there.  That  was  at  the  Quarry.  So 
when  I  came  back  King  was  on  the  end  car, 
and  I  didn't  see  If  he  pulled  out  any  money 
and  offered  it  to  me,  nor  if  he  pulled  out  any 
money.  As  I  walked  off  I  didn't  see  it 
If  he  did,  he  never  did  state  that  he  would 
pay  the  $10  or  not.  All  I  said  to  him  was — 
I  think  I  kinder  laughed  at  him  and  walked 
off  and  got  a  stone  and  came  up  to  the  car. 
I  never  agreed  to  take  the  $10  or  any  other 
Bum  from  King  for  this  matter.  Blanton 
paid  this  money  to  Craig  for  the  surveying, 
and  I  paid  Blanton  after  that.  Clark  King 
said  that  he  would  pay  my  expenses  for  the 
surveying  of  that  land  and  all  of  my  ex- 
penses, but  he  never  pulled  out  any  money 
there  that  I  saw.  He  said  that  be  would  do 
It."  Clark  King  testified:  "I  tendered  the 
money  to  Underwood  for  the  expense  that 
he  was  out  for  that  survey,  as  I  have  stated. 
I  asked  him  what  It  was,  if  he  could  tell  me 
what  the  expenses  of  the  surveying  was,  and 
he  said  that  be  couldn't  tell  me  exactly,  and 
I  asked  him  If  $10  would  cover  it,  and  be 
said  It  would,  and  I  offered  him  $10  or  $15. 
I  Just  pulled  it  out,  and  be  Just  turned  round 
and  walked  off  laughing.  And  he  said,  'No,' 
he  would  not  take  it  •  •  •  I  think  I  ac- 
tually took  out  and  offered  Underwood  a 
$10  bill  and  a  $5  bill.  When  I  offered  him 
the  money,  I  didn't  tell  him  how  much  I  tien- 
dered  him.  I  asked  him  if  be  thought  that 
$10  would  cover  It.  He  didn't  tell  me  that  he 
didn't  want  any  money  from  me  at  all.  He 
just  said  that  he  couldn't  take  It.  Mr.  Craig 
had  told  me  that  the  fee  for  surveying  was 
about  $10,  and  I  just  asked  him  If  that  would 
cover  It."  We  therefore  feel  warranted  In 
concluding  that  plaintiff  made  a  sufficient 
tender  and  effort  to  reimburse  defendant  Un- 
derwood the  reasonable  fees  and  expenses 
Incurred  by  him  in  surveying  the  land,  and 
that  it  Is  obvious  from  the  record  in  tbls  case 
that  defendant  Underwood  did  not  Intend  to 
acc^t  such  reimbursement,  but  had  elected, 
instead,  to  endeavor  to  hold  the  land  In  his 
own  right 

Defendants,  In  their  first  cross-assignment 
of  error,  question  the  sufilciency  of  plalntltTs 
application  to  purchase  said  land,  alleging 
that  the  jurat  of  the  notary  public  taking  the 
same  failed  to  show  that  be  was  in  fact  a 
notary  public  for  any  county  in  Texas,  and 


In  connection  therewith  the  action  of  tiie 
court  in  permitting  the  witness  A.  H.  Klrby, 
over  defendants'  objection,  to  testify  that  he 
had  seen  the  original  application  before  it 
was  sent  to  the  land  office,  and  that  the 
imprint  of  the  seal  on  the  same  contained 
the  words,  "Notary  Public  Hunt  County, 
Texas."  The  Instrument  objected  to  and  of- 
fered in  evidence,  as  shown  by  defendants' 
bill  of  exception,  was  a  certified  copy  of  said 
application ;  the  application  being  at  the  time 
In  the  custody  of  the  General  Land  Office, 
where  it  properly  belonged  as  an  archive  of 
that  department  of  the  state  government,  and 
the  word  "seal,"  written  In  scroll,  appears 
on  the  certified  copy  in  connection  with  the 
jurat  of  the  notary  public.  We  are  of  the 
opinion  that  the  evidence  of  the  witness  Klr- 
by was  properly  admitted,  and  that  the  court 
did  not  err  in  overruling  defendants'  objec- 
tion to  the  admission  in  evidence  of  the  copy 
of  the  application  offered  in  connection  with 
said  Kirby's  testimony,  and  that  said  applica- 
tion is  in  all  respects  sufficient  Plaintiff  In 
error's  application  to  purchase  was  not  re- 
jected because  of  the  insufficiency  of  the  ap- 
plication, but  because  the  commissioner  had 
previously  awarded  the  land  to  the  defendant 
Underwood.  Smtthers  v.  Lowrance,  93  S.  W. 
1064,  15  Tex.  Ct  Rep.  053. 

Defendants,  in  their  second  cross-assign- 
ment of  error,  complain  of  the  exclusion  from 
evidence  of  the  certified  copy  of  a  certain  let- 
ter, of  date  February  27,  1906,  written  by 
the  land  commissioner  to  0.  C.  Terrell,  at- 
torney for  the  plaintiff.  In  view  of  the  fact 
that  we  are  of  the  opinion  that  plaintiff  was 
not  required.  In  order  to  assert  her  preference 
right  to  buy  the  land,  to  make  application 
therefor  earlier  than  April  23,  1906,  we  re- 
gard the  exclusion  of  this  evidence,  by  which 
defendants  sought  to  show  that  plaintiff  had 
notice  In  February,  1906,  of  defendant  Under- 
wood's survey  and  Intention  to  purchase,  as 
immaterial,  and  said  assigimient  is  therefore 
overruled. 

Defendants'  third  cross-assignment  of  er- 
ror is  of  the  same  nature  as  the  second,  and 
relates  to  the  same  matter  of  notice  prior 
to  April  23,  1906,  to  wit  in  February,  1906, 
and  is  here  overruled  for  the  same  reasons  as 
given  In  disallowing  cross-assignment  No.  2. 

We  are  of  the  opinion  that  plaintiff's  first 
assignment  of  error  is  well  taken,  and  that 
the  trial  court  erred  In  not  holding  that  the 
plaintiff  was  entitled  to  recover  the  land  in 
controversy,  and  that  plaintiff  showed  that 
she  bad  a  prior  right  to  buy  the  land  and 
had  in  all  things  essential  to  the  assertion  of 
her  preference  right  complied  with  the  law 
and  was  entitled  to  purchase  the  land  in  con- 
troversy. Said  assignment  is  therefore  sus- 
tained. 

The  disposition  here  made  of  this  assign- 
ment renders  unnecessary  further  action  on 
the  remaining  assignments  of  plaintiff  in  er- 
ror. We  shall,  however,  discuss  briefly  plain- 
titTs  fifth  assignment  of  ^ror  and  propoel- 
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tion  and  statement  thereunder,  becntise  of  the 
question  tbere  discussed  as  to  the  equities 
claimed  by  defendant  Underwood  as  acquired 
by  him  in  his  purchase  from  M.  J.  Berryhill 
of  all  rights  and  claims  arising  under  the  W. 
D.  Berryhlll  pre-emption  of  160  acres  of  land 
incltided  in  and  forming  a  part  of  the  223 
acres  here  In  controversy;  the  trial  court 
haTlng  held  In  Its  conclusions  of  law  that 
S.  L.  Underwood  was  entitled  to  purchase 
said  IGO  acres  of  land  under  the  act  of  1905. 
The  evidence  shows  that  the  defendant  Under- 
wood entered  upon  and  Inclosed  and  Improved 
the  land  In  controversy  about  the  middle  of 
September,  1905,  and  after  plalntlfTs  prefer- 
ence right  to  purchase  had  been  fixed  by  the 
act  of  April  15,  1905.  We  therefore  conclude 
that  by  these  acts  be  acquired  no  right  to  the 
prejudice  of  plaintiffs  preference  right  to 
buy  the  land,  and  that  the  Berryhlll  pre-«np- 
ticHi  of  100  acres  had  been  abandoned  by 
Mr.  J.  Berryhlll  in  1896,  and  no  right  assert- 
ed by  blm  under  his  claim  thereto  until  Sep- 
tember 1,  1905,  and  that  whatever  rights  he 
may  have  had,  If  any,  under  his  transfer 
from  W.  D.  Berryhlll,  had  been  forfeited  pri- 
or to  September  1,  1905,  when  he  resumed 
possession  by  expelling  plaintifTs  tenant  there- 
from by  means  of  threats,  and  that  no  equities 
sarvived  his  said  abandonment,  and  none  pass- 
ed by  virtue  of  his  transfer  to  said  Underwood. 
We  are  therefore  of  the  opinion  that  said  fifth 
assignment  of  error  should  be,  and  the  same 
Is  hereby,  sustained. 

We  are  of  the  opinion  that  defendants' 
fourth  cross-assignment  of  error,  attacking 
the  finding  of  the  court  to  the  effect  that,  at 
the  time  S.  L.  Underwood  made  his  ai^llca- 
tlon  to  purchase  said  land,  he  was  acting  In 
collusion  with  others.  Is  not  well  taken,  and 
Is  nnsupported  by  the  evidence,  and  said 
cross-assignment  Is  therefore  overruled. 

Defendant  in  error  Thomas  Ii.  Blanton  by 
separate,  Independent  proposition  makes  the 
contenti<Hi,  as  also  set  forth  in  said  defend- 
ant's plea  In  reconvention  filed  in  the  trial 
court,  tliat,  in  the  event  this  court  should  re- 
Tose  and  render  Judgment  for  plaintiff  in 
error  for  the  land  in  controversy,  he,  the  said 
Thomas  L.  Blanton,  should  recover  judgment 
requiring  plaintiff  to  reimburse  said  defend- 
ant Blanton  the  sum  of  $801.12,  claimed  to 
bave  been  paid  out  by  said  Blanton  at  the  in- 
stance of  the  defendant  Underwood  and  nec- 
essary to  be  paid  in  order  to  have  said  land 
snrv^ed  and  patented,  which  amount  said 
Blanton  has  not  been  repaid  by  any  one,  con- 
tending that  by  such  Judgment  ot  reversal 
and  rendition,  unless  plaintiff  is  so  required 
to  reimburse  defendant  in  error,  she  would 
let  a  good  title  to  ^  acres  of  patented  land 
without  paying  one  cent  to  the  state  or  any 
one  else.  As  authority  for  sustaining  this 
contention,  we  are  cited  to  Act  April  15,  1905, 
I  8  (Laws  1905,  p.  164,  c.  103).  We  are  of 
the  opinion,  however,  that  the  act  above  refer- 
red to  liad  reference  only  to  the  reimburse- 
ment of  the  reasonable  fees  and  expense  of 


snrvej'ing  such  vacant  land,  which  Is  stated 
In  said  defendant  Blanton's  plea  in  reconven- 
tion at  the  time  as  $10,  and  as  having  beoi 
paid  by  said  defendant  at  the  Instance  and 
request  of  the  defendant  Underwood,  who  tes- 
tified that  he  repaid  this  money  to  defendant 
Blanton.  The  trial  court  found  that  plaintiff 
tendered  to  defendant  Underwood  $10  as  re- 
fund payment  for  surveying  fees,  which  find- 
ing is  hot  called  In  question  by  assignment  of 
error.  It  is  apparent  from  the  record  in  this 
cause  that  the  defmdant  Blanton  made  the 
paj^nents  for  which  he  prays  reimbursement 
with  full  knowledge  of  the  plaintiff  In  error's 
(Mrs.  King's)  legal  rights  in  the  premises, 
and  we  conclude  that  such  payments,  if  any, 
were  made  by  him  as  a  volunteer  and  were 
not  necessary  In  the  protection  or  mainte- 
nance of  any  legal  right  to  the  land  held  ei- 
ther by  himself  or  the  defendant  Underwood 
as  against  the  plaintiff,  but  that  such  pay- 
ments were  made  In  furtherance  of  a  collusive 
agreement  and  attempt  to  derive  the  plain- 
tiff of  her  preference  right  to  buy  the  land. 
We  therefore  conclude  that  defendant  Blanton 
is  not  entitled  either  In  law  or  equity  to  re- 
imbursement from  plaintiff  for  such  payments 
so  made.  Gould  v.  McFall,  118  Pa.  465,  12 
Atl.  330,  4  Am.  St  Rep.  606,  and  cases  cited. 

We  are  further  of  the  opinion  tliat,  while 
the  result  of  reversing  and  rendering  this 
ease  for  the  plaintiff  would  have  the  effect 
of  vesting  In  her  such  title  as  the  defendants 
in  error  are  possessed  of,  we  are  not  prepared 
to  hold  that  such  title  so  acquired  would  vest 
In  plaintiff  a  perfect  and  Indefeasible  title  to 
the  land  In  controversy  as  against  the  action 
of  the  state,  if  brought  to  cancel  the  patent 
under  which  defendants  in  error  deraign  title 
because  of  the  collusion  of  defendant  Under- 
wood with  the  other  defendants  in  error  in 
the  purchase  of  the  land,  as  shown  by  the 
evidence  in  this  case. 

We  therefore  conclude  that  under  the  law 
and  the  evidence  the  defendant  Blanton  is 
not  entitled  to  Judgment  against  plaintiff  In 
any  sum,  and  that  his  prayer  for  reimburse- 
ment of  the  moneys  paid  by  him,  as  set  forth 
In  his  brief,  should  be  In  all  things  denied, 
and  that  the  judgment  of  the  trial  court 
awarding  the  land  in  controversy  to  the  de- 
fendants in  error  should  be  here  reversed, 
and  Judgmott  here  rendered  for  said  land  In 
favor  of  plaintiff,  which  Is  accordingly  done. 


MISSOURI,  E.  &  T.  RT.  CK).  OF  TEXAS  v. 
EENNEDT. 

((3oort  of  Civil   Appeals   of  Texas.     June  8, 
190a    On  Rehearing,  June  24,  1908.) 

1.  Mastxb  ANn  Sebvant— RxiuttOAns— Injtt- 
BT  TO  Alighting  CoNnucTOB  —  Instruc- 
tions. 

In  an  action  against  a  railway  company  for 
Injury  to  a  conductor  who  alighted  from  a  mov- 
ing train,  it  wag  not  error  prejudicial  to  the 
company  to  refuse  to  instruct  that  if,  as  he 
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alighted  from  the  steps  of  the  caboose,  he  was 
not  looking  where  he  was  stepping,  but  at  a 
brakeman  on  the  platform  of  the  caboose,  and 
if  an  ordinarily  prudent  ^rson  would  have 
looked  where  he  was  stepping,  and  if  the  con- 
ductor's failure  to  take  sach  precaution  was  a 
failure  to  use  ordinary  care  and  caused  or  con- 
tributed to  his  injury,  he  could  not  recover, 
where  the  court  instructed  that  if  i>laintiff  was 
negligent  in  attempting  to  alight  while  the  train 
was  moving  or  in  the  manner  in  which  he  alight- 
ed, or  if  he  held  on  to  the  caboose  too  long  or 
failed  to  observe  where  he  was  stepping,  or 
where  he  was  going,  he  coald  not  recover. 

2.   TBIALt— IWSTBTJCTIONB— RETUSAL. 

Any  instruction  incorrect  in  any  particular 
or  covered  by  instructions  given  is  properly  re- 
fused. 

lEH.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  46,  Trial,  {g  651-659.] 

8.  Masteb  akd  Servant— Railboads— In jtj- 
BT  ro  Aliqhtino  Oohduotob— Evidence— 
Custom. 

In  an  action  against  a  railway  company 
for  injury  to  a  conductor  who  alighted  from  a 
moving  train  at  a  station  platform  to  perform  a 
duty,  alleged  to  have  beeen  caused  by  a  defect  in 
the  platform,  he  could  show  that  it  was  the 
custom  of  the  company's  conductors,  upon  their 
arrival  at  that  station,  to  alight  at  the  station 
while  their  trains  were  moving,  to  perform  the 
same  duty. 

4.  Same. 

A  railway  company  hvinp  acquiesced  In  a 
custom  of  its  conductors  to  alight  from  moving 
trains  at  a  particular  station  in  performing  a 
duty  was  bound  to  use  ordinary  care  to  see  that 
the  station  platform  was  free  from  such  obstruc- 
tions as  might  necessarily  interfere  with  the 
performance  of  such  duty  in  accordance  with 
the  custom, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  207,  215-217.] 

5.  Appeal  and  Ebbob— Cube  of  Bbbob— Ad- 
mission OF  Evidence. 

Error  in  admitting  testimony  over  objection 
is  cured,  where  another  witness  is  allowed  to 
give  the  same  testimony  without  objection. 

[Ed.  Note. — For  cases  in  point,  sec  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  gg  4161-4170.] 

Appeal  from  District  Court,  Hunt  County; 
T.  D.  Montrose,  Judge. 

Personal  injury  action  by  S.  M.  Kennedy 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  B'rom  a  Judgment 
for  plaintiff,   defendant  appeals.     Affirmed. 

Jobn  T.  Craddock  and  Coke,  Miller  &  Coke, 
for  appellant  Tates  &  Carpenter,  for  appel- 
lee. 


RICE,  J.  Tbia  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  damages 
for  personal  injuries  received  by  him  In 
alighting  from  a  train  at  Hughes  Station, 
one  of  its  depots,  while  he  was  a  conductor 
upon  one  of  Its  freight  trains.  It  Is  sub- 
stantially alleged  that  on  and  prior  to  Sep- 
tember 10,  1005,  the  day  on  which  the  acci- 
dent occurred,  that  appellant  was  maintain- 
ing a  depot  for  freight  and  passengers  at 
Hughes  Station  on  its  line  for  the  use  of  such 
persons  as  might  bare  occasion  to  visit  or  be 
about  the  same,  including  Its  conductors ;  that 
Bald  company  had  constructed  at  said  place  a 
platform,  known  as  a  "gravel"  platform, 
composed  of  gravel,  sand,  and  dirt,  which  it 


permitted  to  become  out  of  repair  and  un- 
safe for  the  use  of  its  conductors,  who  were 
required  In  performance  of  their  duties  to 
use  the  same  in  connection  with  the  opera- 
tion of  their  trains,  in  that  it  permitted 
gravel  and  rocks  of  various  sizes  to  be  and 
remain  upon  said  platform  near  the  line 
of  its  railway,  and  at  a  place  where  its  con- 
ductors frequently  and  commonly  alighted 
from  its  trains ;  that  such  loose  gravel  and 
rock  were  of  such  sizes  and  shapes  as  to 
render  the  surface  of  the  platform  uneven, 
and  to  endanger  -the  safe  footing  of  those 
having  occasion  to  pass  thereon,  and  especial- 
ly the  appellant's  conductors,  whose  duties 
frequently  required  them  to  alight  from  and 
to  board  trains  while  In  motion.  It  was 
further  alleged  that  said  platform  near  the 
line  of  the  track  was  not  level,  but  was 
sloping  from  the  line  of  the  track  a  dis- 
tance of  some  four  or  five  feet  away  in  the 
direction  of  Its  depot;  that  the  condition 
of  said  platform  in  said  partlcnlars  was 
known  to  appellant,  or  by  the  exercise  of 
ordinary  care  would  have  been  known  to 
it,  and  was  unknown  to  appellee.  It  was 
further  alleged  that  appellee  was  In  the  em- 
ploy of  appellant  In  the  capacity  of  conductor 
In  charge  of  one  of  Its  freight  trains  on  the 
10th  of  September,  1905,  and  that  on  the 
arrival  of  the  train  at  Hughes,  in  the  dis- 
charge of  the  duties  of  his  employment,  he 
was  In  the  caboose  of  the  train,  and  that, 
when  the  caboose  reached  a  point  opposite 
the  depot.  It  was  his  duty  to  alight  therefrom 
for  the  purpose  of  registering  the  arrival 
of  the  train  at  the  station;  that  while  the 
train  was  moving  slowly,  and  when  the  ca- 
boose reched  a  point  opposite  the  depot.  In 
pursuance  of  his  duty,  he  did  alight  from  the 
caboose  upon  the  platform,  and  that,  when 
he  alighted,  one  or  both  of  his  feet  stumbled 
upon  or  came  in  contact  with  the  gravel  or 
rocks  lying  upon  the  surface  of  the  platform, 
and  on  account  of  the  sloping  condition  of 
the  platform,  and  on  account  of  the  condition 
of  the  platform  In  both  of  such  particulars, 
he  was  thrown  down  and  under  the  wheels 
of  the  train,  seriously  and  permanently  in- 
juring him,  setting  forth  the  same  In  detail. 
The  appellant  answered  by  general  de- 
murrer, general  denial,  and  specially,  to  the 
effect  that  the  platform  was  in  good  repair; 
that  at  the  time  of  the  appellee's  injui7. 
and  for  a  long  time  prior  thereto,  he  was  per- 
fectly familiar  with  the  platform  and  the 
manner  of  Its  construction,  and  the  material 
of  which  It  was  constructed,  and  had  been 
using  it  for  months  prior  thereto  In  the  same 
condition  that  It  was  in  at  the  time  of  the 
alleged  Injury ;  and  that,  if  appellee  attempt- 
ed to  and  did  alight  upon  the  platform  from 
a  moving  train,  the  same  was  under  his  Im- 
mediate control  and  direction,  and  that  he 
attempted  to  and  did  alight  therefrom  when 
it  was  going  at  a  high  rate  of  speed,  and 
with  full  knowledge  of  all  the  circumstances 
^nd   conditions   then   existing,  whereby   bo 
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aasnmed  the  risk  of  bo  doing ;  and,  further, 
that.  If  there  were  loose  gravel  or  rocks  upon 
the  platform,  he  had  fall  knowledge  thereof 
before  he  attempted  to  alight,  and  that  the 
same  was  c^>en  and  obvious  to  common  obser- 
vation;  that,  If  the  platform  was  uneven 
and  Bloping,  appellee  had  foil  knowledge 
thereof  before  he  attempted  to  alight  from 
said  train,  and  that  the  condition  thereof 
was  open  and  obvious  to  common  observa- 
tion, and  that  he  assumed  the  risk  thereof 
In  attempting  to  alight  from  said  train  under 
the  conditions  and  circumstances  surround- 
ing him.  It  was  further  alleged  that  it  was 
not  necessary  for  him  to  alight  from  the 
train  at  the  time  and  place  where  he  did, 
but.  before  having  done  so,  he  directed  the 
engineer  in  charge  of  the  train  to  go  to  the 
coal  chute  and  water  station,  a  point  beyond 
and  some  distance  from  where  he  alighted 
from  the  train,  and  that  he  could  and  should, 
in  the  exercise  of  proper  care,  have  remained 
on  the  train  until  it  stopped  at  the  water 
station  or  coal  chute,  where  he  could  have 
alighted  with  perfect  safety;  but  that,  in- 
stead of  his  doing  so,  he  voluntarily  chose  to 
alight  at  the  time  and  place  he  did  while 
the  train  was  moving  at  a  high  rate  of  Bx>eed, 
and  that  his  fall  resulted  from  his  own 
want  of  care  and  carelessness,  in  that  he 
attempted  to  and  did  alight  from  the  train 
while  it  was  moving  at  a  rapid  and  high 
rate  of  speed,  and  in  that  he  failed  to  use 
due  care  In  stepping  off  the  train,  and  care- 
lessly and  negligently  held  onto  the  same 
for  too  great  a  length  of  time,  and  negli- 
gently failed  to  observe  Just  where  he  was 
stepping  and  what  he  was  doing,  and  the 
injnrles  received  by  him  were  proximately 
caused  and  contributed  to  by  his  own  negli- 
gence. 

A  Jury  trial  resulted  in  favor  of  the  plain- 
tiff, from  which  this  appeal  Is  perfected. 

By  Its  tenth  assignment  of  error,  submitted 
as  a  proposition,  appellant  urges  that  the 
court  erred  In  refusing  to  give  special  charge 
No.  8  requested  by  it,  which  Is  as  follows: 
"If  you  believe  from  the  evidence  that  as  the 
plaintiff  alighted  from  the  steps  of  the  ca- 
boose he  was  not  looking  where  he  was  step- 
ping, bnt  that  he  was  then  looking  at  the 
brakeman  on  the  platform  of  the  caboose, 
and  tf  you  further  believe  from  the  evidence 
that  a  man  of  ordinary  care  and  prudence 
would,  before  stepping  from  the  catx)08e  to 
the  platform,  have  looked  where  he  was  step- 
ping, and  If  you  further  believe  from  the  evi- 
dence that  the  failure  of  plaintiff  to  look 
where  he  was  stepping  Just  before  alighting 
from  the  st^s  of  the  caboose,  if  he  did  fail, 
was  a  failure  to  use  such  care  and  prudence 
for  his  own  safety  as  an  ordinarily  careful 
and  prudent  man  would  have  used  under 
like  or  similar  circnmstances  and  surround- 
ings, and  that  such  failure,  if  any,  caused  or 
contributed  to  cause  the  injuries  sustained  by 
plaintiff,  you  will  find  for  the  defendant," 
because  the  defendant  pleaded,  among  other 


things,  that  the  plaintiff  was  guilty  of  neg- 
ligence contributing  to  the  accident  and  hi- 
Jurles,  in  that  be  failed  to  use  due  care  In 
stepping  off  the  train,  which  was  moving 
rapidly,  and  negligently  failed  to  ol>serve  Just 
where  he  was  stepping  and  what  he  was  do- 
ing, and  that  his  Injuries  were  proximately 
caused  by  his  own  want  of  ordinary  care, 
and  that  there  was  evidence  showing  that 
the  plaintiff,  as  he  stepped  from  the  caboose 
of  the  train,  which  was  moving  at  the  time, 
did  not  look  and  was  not  looking  where  he 
was  stepping,  that  he  failed  to  observe  Just 
where  he  was  stepping  and  what  he  was  do- 
ing, but  instead  was  at  the  time  that  he 
stepped  from  the  caboose  to  the  platform 
looking  in  the  opposite  direction,  and  looking 
at  and  talking  to  the  brakeman,  who  was 
standing  on  the  platform  of  the  caboose  above 
him.  The  record  discloses  that,  when  said 
train  reached  said  station,-  It  continued  in 
motion,  and  that  while  so  moving  plaintiff 
undertook  to  alight  therefrom,  his  testimony 
showing  that  it  was  going  at  from  six  to 
eight  miles  an  hour,  and  the  evidence  for 
appellant  showing  that  It  was  moving  at  from 
10  to  15  miles  per  hour.  On  cross-examina- 
tion of  plaintiff  it  appears  that  at  the  time 
and  while  In  the  act  of  stepping  from  the 
moving  train  to  the  platform  he  was  not  look- 
ing down  at  the  platform,  but  that  he  was 
talking  to  and  looking  up  at  the  brakeman, 
who  was  above  him  upon  the  platform  of  the 
caboose.  It  has  frequently  been  held  that 
a  party  has  a  right  to  have  the  facts  and  cir- 
cumstances upon  which  he  relies  for  a  de- 
fense affirmatively  presented  to  the  Jury,  and 
that  it  is  reversible  error  to  refuse  such  a 
charge  when  requested.  In  the  present  case 
the  appellant  by  Its  pleading  and  evidence 
had  raised  the  issue  of  contributory  negli- 
gence, predicated  upon  the  plalntlfTs  failure 
to  observe  due  care  and  caution  in  alighting 
from  a  rapidly  moving  train,  charging,  in 
effect,  that  he  was  guilty  of  contributory  neg- 
ligence In  failing  to  observe  where  he  was 
stepping  at  the  very  time  of  alighting  there- 
from. The  requested  charge  clearly  and  af- 
firmatively presented  this  issue,  and  in  our 
opinion  the  trial  court  erred  In  refusing  to 
give  the  same  In  charge  to  the  Jury.  Rail- 
way Co.  V.  McQlamory,  89  Tex.  635,  35  8. 
W.  1058;  Railway  Co.  v.  Rogers,  91  Tex.  51, 
40  S.  W.  956 ;  Railway  Co.  v.  Hall,  98  Tex. 
480,  85  S.  W.  786 ;  Railway  Co.  v.  Mangham, 
95  Tex.  413,  67  S.  W.  765;  Railway  Co.  v. 
Lowe  (Tex.  Civ.  App.)  86  S.  W.  1059. 

By  appellant's  thirteenth  and  fourteenth 
assignments  of  error  It  is  urged,  in  effect, 
that  the  court  erred  In  permitting  the  plain- 
tiff to  show  upon  the  cross-examination  of  de- 
fendant's witnesses  Qulgley  and  Alston  that 
it  was  the  usual  custom  of  plaintiff's  con- 
ductors, upon  their  arrival  at  the  depot  at 
Hughes  Station,  when  they  Intended  to  stop 
their  trains  In  either  the  east  or  west  yards, 
to  alight  "from  their  cabooses  for  the  purpose 
of  registering  their  trains  at  the  said  station 
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whilst  the  same  were  In  motion  and  going 
anywhere  from  8  to  12  or  15  miles  per  hour, 
because  it  was  contended  that  said  evidence 
was  Immaterial  and  Irrelevant,  and  called 
for  the  opinion  and  conclusion  of  the  witness- 
es upon  a  matter  upon  which  It  was  the  duty 
of  the  jury  to  j>as8,  under  all  the  facts  and 
circumstances  In  the  case.  It  appears  from 
the  record  that  the  witnesses  referred  to  In 
the  above  assignments  were  allowed,  over  ob- 
jection of  appellant,  to  testify  that  they 
knew  what  was  the  usual  custom  of  defend- 
ant's conductors  with  respect  to  alighting 
from  their  trains  for  the  purpose  of  register- 
ing their  arrival  at  Hughes  Springs,  and  that 
Qulgley,  one  of  said  witnesses,  was  allowed 
to  testify,  and  he  did  testify,  that  It  was  the 
custom  of  defendant's  conductors  when  pass- 
ing the  depot  building  with  their  trains,  go- 
lug  anywhere  from  8  to  15  miles  per  hour,  to 
alight  therefrom'  for  this  purpose.  We  do 
not  believe  that  It  was  proper  In  this  case, 
for  the  purpose  of  negativing  contributory 
negligence  on  the  part  of  plaintiff  as  charged 
In  alighting  from  the  rapidly  moving  train 
without  observing  where  be  was  stepping,  to 
show  that  it  was  the  usual  custom  of  de- 
fendant's conductors  in  passing  said  station 
to  alight  from  moving  trains  for  the  purpose 
of  registering  the  same.  In  order  to  deter- 
mine whether  the  plaintiff  was  guilty  of  con- 
tributory negligence,  it  was  proper  to  show 
all  the  facts  and  circumstances  surrounding 
him  at  the  time  of  the  alleged  Injury,  which 
seeius  to  have  been  allowed  In  this  case.  But 
we  are  unable  to  see  what  good  purpose 
would  be  subserved  by  allowing  proof  on  the 
part  of  appellee  to  establish  the  fact,  if  it  be 
a  fact,  that  it  was  the  usual  custom  of  other 
conductors  upon  this  road  to  do  the  same 
thing  in  a  similar  manner.  Their  custom  In 
alighting  from  rapidly  moving  trains  In  our 
opinion  could  throw  no  light  upon  the  pres- 
ent Inquiry;  because  the  appellee's  care,  or 
want  of  care,  in  alighting  from  said  train, 
must  be  shown  by  the  facts  and  circumstan- 
ces surrounding  him  at  the  time  of  the  act 
of  alighting  from  said  train,  and  must  be 
viewed  from  his  6tandx>olnt  at  the  time,  and 
not  by  the  custom  of  others. 

In  21  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
p.  524,  it  is  said:  "It  Is  well  settled  that 
usage  or  custom  cannot  excuse  negligence ;  or, 
in  other  words,  though  the  defendant's  act 
or  omission  was  customary,  or  was  perform- 
ed in  the  usual  or  customary  manner.  It  may 
yet  be  deemed  negligent,  if  not  up  to  the 
standard  of  reasonable  care.  Not  a  few  cas- 
es, indeed,  hold  that  evidence  of  usage  or 
custom  is  inadmissible  on  the  question  of 
negligence."  In  1  Elliott  on  Evidence,  i  186, 
it  is  said:  "So  the  custom  or  practice  of  oth- 
ers to  perform  an  act  in  the  same  negligent 
way  is  not  admissible  to  show  that  the  plain- 
tiff was  free  from  contributory  negligence" — 
and  authorities  cited  in  note  thereunder  sus- 
tain the  text.  In  Missouri,  K.  &  T.  Ry.  Co. 
T.  Johnson,  92  Tex.  382,  48  S.  W.  568,  Judge 


Gaines  says,  in  treating  of  this  subject:  "We 
think  the  rule  Is  well  settled  that,  when  the 
question  is  whether  or  not  a  person  had  been 
negligent  in  doing  or  in  failing  to  do  a  par- 
ticular act,  evidence  is  not  admissible  to  show 
that  he  has  been  guilty  of  a  similar  act  of 
negligence,  or  even  habitually  negligent  upon 
a  similar  occasion."  In  Railway  Company 
V.  Evansich,  61  Tex.  3,  it  was  sought  to  hold 
a  railway  company  responsible  in  damages 
for  falling  to  lock  or  guard  its  turntable,  and 
the  following  instruction  was  given:  "The 
fact  that  it  was  not  the  custom  upon  other 
roads  in  Texas  and  in  other  states  and  upon 
defendant's  road  to  fasten,  lock,  guard,  or 
watch  the  turntables  will  not  affect  plaiu- 
tlfTs  right  to  recover  in  this  suit.  If  it  is  shown 
by  the  evidence  that  he  has  received  dam- 
ages, as  alleged.  It  is  the  legal  duty  of  the 
defendant  to  keep  Its  turntables  locked,  fas- 
tened, or  guarded  to  keep  children  without 
discretion  from  being  injured  thereon,  with- 
out regard  to  the  custom  of  railroads  as  to 
not  fastening  or  guarding  turntables."  Judge 
Stayton,  in  delivering  the  opinion  of  the 
court,  says:  "It  is  certainly  true  that  the 
habitual  practice  of  negligent  acts  by  any 
number  of  railways  for  any  period  of  time 
cannot  make  a  negligent  act  an  act  of  due 
care  and  diligence.  The  charge  In  question 
does  not  inform  the  jury  that  a  failure  to 
perform  a  given  act  is  negligence,  but  it  does 
Inform  the  jury,  in  effect,  that  the  habitual 
practice  of  the  appellant  and  of  other  rail- 
ways not  to  fasten,  guard,  or  watch  turn- 
tables would  not  affect  the  right  of  the  appel- 
lee to  recover  'if  it  is  shown  by  the  evidence 
that  he  has  received  damages,  as  alleged.' 
The  petition  alleged  that  the  Injury  was  re- 
ceived through  the  negligent  act  of  the  ap- 
pellant, and  whether  this  was  true  or  not 
was  left  to  the  jury  to  be  determined  by  the 
evidence.  The  last  part  of  the  charge,  though 
it  refers  to  given  methods  of  securing  the 
turntable,  could  not  have  been  understood 
by  the  jury  otherwise  than  as  instructing 
them  that  it  was  the  duty  of  the  railway 
company  so  to  keep  its  turntable  that  chil- 
dren, not  having  sufficient  discretion  to  know 
and  avoid  danger  attending  the  use  of  it, 
could  not  use  it.  This  is  certainly  the  duty 
of  a  railway  company,  and  it  was  not  improp- 
er for  the  court  so  to  inform  the  jury;  the 
other  conditions  upon  which  the  liability  of 
the  appellant  depended  having  been  given  in 
the  charge."  The  charge  was  held  not  error. 
In  Gulf,  Colorado  &  Santa  F6  Railway  Co.  v. 
Rowland,  82  Tex.  166, 18  S.  W.  96,  it  was  held 
that  it  would  seem  that  a  custom  or  the  habit- 
ual conduct  of  the  defendant  is  not  admissible 
to  show  the  existence  or  absence  of  negligence 
in  a  given  case.  This  fact,  negllgraice,  must 
be  proved  by  the  circumstances  of  the  identic- 
al case  under  investigation.  The  same  doc- 
trine Is  held  in  Railway  Co.  v.  Eason  (Tex. 
Civ.  App.)  35  S.  W.  210.  In  discussing  a  sim- 
ilar question  in  the  case  of  Railway  Co.  v. 
Robbins,  43  Kan.  145,  23  Paa  113,  where  the 
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<piesdon  was  as  to  whether  the  deceased  was 
negligent  In  climbing  the  ladder  of  a  box  car, 
eridence  was  offered  as  to  the  practice  and 
rastom  of  other  employes  in  ascending  lad- 
ders of  box  cars,  the  court  said:    "Neither 
WIS  the  testimony  Introduced  In  regard  to 
bow  tailroad  men  should  and  did  ascend  the 
Udder  of  a  box  car  relevant  nor  competent. 
The  practice  followed  by  others  throws  no 
Hfbt  on  the  care  used  by  Patterson  In  this 
case.    It  la  not  claimed  that  the  opinions  of 
eipertB  are  necessary  in  the  case,  and  to  al- 
low testimony  as  to  bow  others  climbed  the 
ladder  wonld  be  to  create  collateral  Issues  as 
to  the  prudence  of  their  conduct,  and  to  un- 
Mcessarlly  protract  the  trial.    The  question 
whether  Patterson  was  gnllty  of  such  negli; 
jrence  as  would  preclude  a  recovery  was  an  Is- 
sne  before  the  Jury,  and  the  practice  or  usage 
of  others  would  not  tend  to  prove  care  on  his 
part,  and   such  testimony  should  not  have 
been  received" — citing  many  cases  In  support 
of   the    doctrine    announced    by   the    court, 
among  others  Railway  Ck).  v.  Evanslch,  supra. 
In  Hughes  v.  Chicago  &  A.  R.  Co.,  30  S.  W. 
127, 127  Mo.  447,  which  was  an  action  against 
the  railway  company  for  personal  injuries  re- 
ceived by  the  plaintiff  from  a  mall  sack  which 
was  thrown  from  the  defendant's  train  while 
it  was  In  motion,  the  company  sought  to  show 
as  a  matter  of  defense  that  It  had  been  Its 
cn<!tom  to  throw  mall  sacks  from  its  trains 
while  the  same  were  In  motion  In  passing  the 
station  where  the  Injnry  occurred;   and  the 
oonrt  was  asked  to  charge  the  jury  that  If 
the  defendant  company  had  been  accustomed 
to  throw  mall  sacks  from  its  trains  while  in 
motion,  and  that  no  personal  injury  had  oc- 
coned  prior  thereto  to  any  person  there- 
from, the  Jury  wonld  not  be  warranted  In 
finding  that  the  mail  sack  in  question  was 
negilgently  thrown.    The  trial  court  refused 
to  give  said  charge,  and  the  Supreme  Court  of 
Missouri,  Judge  Robinson  delivering  the  opin- 
ion, says:     "That  the  giving  of  the  instrue- 
tioQ  would  amount  to  the  assertion  that  the 
castom,  however  dangerous  to  human  life  It 
might  be,  had  it  been  pursued  for  a  period 
of  eight   months  by  defendant   without  in- 
jnry to  any  one,  might  be  Interposed  as  a  de- 
fense from  the  consequence  of  Its  dangerous 
continuance.    The   duty   enjoined    upon   the 
defendant  to  exercise  care,  caution,  and  vig- 
ilance is  not  dependent  upon  the  fact  that  up- 
on some  other  occasion  a  like  Injury  had  hap- 
pened at  this  place,  and  under  similar  circum- 
stances and  conditions.    The  act  Itself  was 
dangerous,  the  consequences  of  which  could 
liave  been  reasonably  foreseen,  and  injuries 
from  it  reasonably  been  avoided  only  by  the 
exercise  of  the  greatest  care  on  the  part  of 
defendant  to  warn  all  persons  on  its  platform 
to  be  on  the  lookout    There  was  a  natural 
and  probable  connection  l>etween  throwing  the 
mail  sack  from  the  fast  moving  train  upon  a 
platform  where  passengers  might  be  expected 
to  be,  and  where  they  were  invited  and  so- 
'•Idted  to  be  by  defendant  Itself,  and  the  In- 


jury which  actually  happened  to  this  plain- 
tiff. Neither  the  previous  vigilance  of  de- 
fendant for  the  past  eight  months  (if  it  was 
its  vigilance  that  saved  the  plaintiff  and  oth- 
ers from  a  similar  accident  (nor  the  extraordi- 
nary vigilance  and  precaution  of  those  who 
on  former  occasions  had  been  present  at  its 
depot  platform  when  its  agents  were  discharg- 
ing mall  sacks  from  its  rapidly  moving  trains, 
nor  their  skill  as  dodgers  of  flying  mail  sacks, 
nor  that  indefinable  Influence  or  agency  that 
seems  ever  to  attend  the  acts  and  doings  of 
some  parties  and  Institutions  (despite  them- 
selves) called  'good  luck,'  had  they  all  con- 
spired and  combined  to  save  defendant  from 
the  natural  consequences  of  its  dangerous  un- 
dertaking, and  prevented  an  Injury  to  any 
one,  could  be  called  to  the  aid  of  defendant 
for  Its  carelessness  on  that  occasion.  The 
danger  of  the  undertaking  was  a  continuing 
demand  upon  defendant  to  the  exercise  of  the 
extremest  care  and  precaution  to  avoid  an  ac- 
cident, and  no  aid  can  be  invoked  from  any 
custom  or  usage  or  former  good  behavior  of 
others,  or  good  luck  of  defendant,  to  shield 
it  from  the  negligent  act  that  resulted  in 
plalntifTs  Injury" — holding  that  the  trial 
court  did  not  err  in  refusing  said  Instruc- 
tion. 

In  Warden  v.  Louisville  &  Nashville  R.  R. 
Co.,  94  Ala.  277,  10  South.  276,  14  L.  R.  A. 
552,  which  was  an  action  to  recover  damages 
for  an  Injury  received  by  a  brakeman  while 
sitting  on  the  cross-beam  on  the  front  of  an 
engine,  where  the  plaintiff  sought  to  relieve 
himself  from  a  charge  of  contributory  negli- 
gence by  showing  a  custom  of  other  brake- 
men  to  ride  in  similar  positions,  but  the  evi- 
dence of  which  custom  was  excluded  by  the 
trial  court,  McClelland,  Justice,  delivering  the 
opinion  of  the  court,  said:  "It  Is  insisted, 
however,  that  the  case  should  be  reversed 
because  of  the  exclusion  of  certain  testimony 
offered  by  the  plaintiff  going  to  show  a  cus- 
tom on  the  part  of  himself  and  other  head 
brakemen  on  that  train  to  ride  between  sta- 
tions on  the  pilot.  The  city  court  did  not  In 
'our  opinion  err  in  the  exclusion  of  this  tes- 
timony. The  fact  that  one  is  In  the  habit  of 
doing  an'  obviously  dangerous  thing  does  not 
make  his  act  any  the  less  a  dangerous  one. 
The  fact  that  many  or  all  of  a  limited  class 
of  i)ersons  customarily  rode  upon  the  pilot 
of  an  engine  does  not  alter  the  characteristic 
of  obvious  peril  which  the  law  Imputes  to 
that  position.  It  is  negligence  per  se  for  per- 
sons to  walk  upon  the  track  of  railroads. 
Doubtless  many  persons  are  in  the  habit  of 
using  the  track  in  this  way;  yet  It  has  never 
been  supposed,  and  It  cannot  be  the  law,  that 
such  custom  would  convert  the  track,  which 
the  law  declares  to  be  per  se  a  dangerous 
place,  into  a  safe  place.  So  a  person  may 
be  In  the  habit  of  crossing  railway  tracks 
without  stopping  and  looking  and  listening 
for  approaching  trains,  yet  we  have  never 
heard  It  suggested  such  person,  when  he  final- 
ly reaps  the  penalty  of  his  lack  of  care,  is, 
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because  of  mich  habit,  not  gollty  of  contribu- 
tory n^llgence  aa  a  matter  of  law.  Custom 
and  usage  may  be  relied  upon  to  excuse  tbe 
violation  of  a  rule  when  tbe  act  Involved  Is 
not  negligent  In  Itself,  but  only  by  relation  to 
tbe  rule  violated.  And  so,  when  an  act  may 
be  done  In  two  or  more  ways,  a  resort  to 
neither  of  which  Involves  such  obvious  peril 
as  raises  the  legal  presumption  or  conclusion 
of  negligence  In  the  doing  of  it,  a  custom  or 
usage  to  do  It  In  a  partlclnar  way  may  be 
looked  to  as  tending  to  show  that  It  was  not 
negligence  to  resort  to  that  method  in  the  In- 
stance under  consideration.  But  custom  can 
In  no  case  Impart  tbe  qualities  of  due  care 
and  prudence  to  an  act  which  involves  ob- 
vious peril,  which  is  voluntarily  and  unneces- 
sarily doncand  which  the  law  itself  declares 
to  be  negligent" — holding  that  the  court  did 
not  err  in  refusing  to  admit  said  testimony. 
Authorities  might  be  multiplied  upon  this  sub- 
ject, but  we  deem  it  unnecessary  to  cite  oth- 
ers. 

In  the  present  case,  while  the  duty  was 
charged  upon  the  plaintiff  of  registering  his 
train  at  Hughes  Station,  still,  in  order  to 
comply  therewith,  it  is  not  as  alleged  shown 
to  have  been  necessary  for  him  to  have  alight- 
ed therefrom  while  the  same  was  in  motion, 
but  he  could  have  waited  until  after  the 
train  had  stopped  at  the  water  tank  or  ooni 
chute  l>efoFe  performing  this  duty.  The  train 
it  is  shown  from  the  evidence  was  being  run 
under  his  control  and  orders,  and,  if  he  saw 
fit  In  bis  effort  to  comply  with  this  regulation 
In  tbe  particular  Instance  by  alighting  from 
the  moving  train,  this  was  an  election,  it 
would  seem,  on  bis  part  to  adopt  tbe  more 
hazardous  manner  of  doing  the  act  required 
of  him,  and,  where  such  is  the  case,  It  was 
certainly  incumbent  upon  him  to  (acerclse  rea- 
sonable care  in  alighting  from  the  train.  And 
when  it  is  alleged  that  be  failed  to  do  so,  as 
in  the  present  case,  then  the  issue  of  negli- 
gence vel  non  should  be  determined  by  the 
facts  surrounding  him  at  the  time  of  the  In- 
Jury,  without  regard  to  what  might  be  the 
custom  on  tbe  part  of  other  conductors  to  do 
a  similar  thing;  and  such  custom  cannot 
serve  the  purpose  of  Illustrating  the  trans- 
action under  Investigation,  and  for  this  rea- 
son it  is  not  admissible. 

The  remaining  assignments  of  error,  the 
most  of  which  are  addressed  to  supposed  er- 
rors in  the  charge  of  the  court  and  the  re- 
fusal of  requested  charges  by  defendant,  are 
overruled  because  we  think,  in  the  main,  the 
charge  of  the  court  correctly  presents  the 
law  of  the  case,  and  is  not  open  to  the  criti- 
cisms urged  against  It,  but,  on  account  of  the 
errors  indicated,  the  Judgment  of  the  court 
below  is  reversed  and  the  caase  remanded. 

Beveraed  and  remanded. 

KEY,  J.  I  concur  in  the  conclusion  reached 
In  this  case,  but  do  not  concur  In  all  that  is 
said  in  the  foregoing  opinion  on  the  subject 
of  custom.    Tbe  evidence  complained  of  re- 


lated to  the  oastom  on  one  road  tmly,  and 
therefore  it  was  not  admissible. 

But,  as  bearing  upon  the  question  of  con- 
tributory negligence  charged  against  the 
plaintiff,  I  believe  he  would  have  the  right 
to  prove  tbe  general  custom  or  practice  of 
railroad  conductors  In  the  manner  of  perform- 
ing the  service  in  which  he  was  engaged 
when  injured.  Ballway  v.  Harriett,  80  Tex- 
73.  15  S.  W.  656;  Railway  v.  Reed,  88  Tex. 
449,  81  S.  W.  1058;  Railway  ▼.  Pitts  (Tex. 
Civ.  App.)  42  S.  W.  255;  Railway  v.  Nelson, 
20  Tex.  av.  Aw-  536,  40  S.  W.  710;  OlUett 
on  Indirect  and  Collateral  Evidence,  128. 

On  Rehearing. 

RICB,  3.  At  a  former  day  of  this  term 
this  case  was  reversed  and  remanded  on  ae- 
count  of  supposed  errors  of  the  court  In  re- 
fusing a  special  charge,  and  permitting  the 
introduction  of  certain  evidence.  Appellee  in 
his  motion  for  rehearing  lias  submitted  for 
our  consideration  a  very  full  and  able  brief 
and  arg;ument,  urging  that  the  court  erred  in 
sustaining  appellant's  assignments  relative  to 
the  two  matters  hereinafter  discussed.  The 
special  charge  requested  by  the  defendant, 
which  we  held  in  our  original  opinion  should 
have  been  given,  is  fully  set  out  therein,  and 
it  is  not  necessary  to  repeat  It  here.  Tbe 
appellee  contends  that  the  court's  charge  on 
this  subject  was  as  full  as  the  law  required, 
and  more  favorably  presented  the  issue  of 
plaintiff's  contributory  negligence  than  did 
the  special  charge  referred  to.  After  a  more 
mature  consideration  of  this  subject,  we  are 
inclined  to  believe  that  appellee  is  correct  in 
this  respect,  and  that  the  main  charge  was 
sufficient.  The  court  in  Its  main  charge  told 
the  Jury  that  "if  you  believe  from  the  evi- 
dence that  the  plaintiff  was  guilty. of  negli- 
gence in  attempting  to  alight  from  the  train 
while  the  same  was  In  motion  at  the  time 
and  under  the  circumstances,  or  if  you  be- 
lieve he  was  guilty  of  negligence  In  the  man- 
ner In  which  he  got  off  tbe  train,  or  If  yon 
believe  that  he  held  on  to  the  caboose  for  too 
great  a  length  of  time,  or  that  he  failed  to 
observe  where  he  was  stepping  or  what  he 
was  doing,  and  if  you  further  believe  that  he 
was  guilty  of  negligence  in  either  or  any  of 
such  particulars,  you  will  find  for  the  defend- 
ant." By  its  answer  defendant  had  raised 
the  issue  of  contributory  negligence  on  the 
part  of  plaintiff  In  failing  to  observe  where 
he  was  stepping  while  alighting  from  the 
train.  By  the  special  charge  the  Jury  were 
not  only  required  to  believe  that  the  plaintiff 
failed  to  look  where  he  was  stepping,  bnt  It 
also  required  tbe  Jury  to  believe  that  he  was 
looking  at  the  brakeman  on  the  platform,  be- 
fore they  could  find  for  the  defendant  on 
this  issue,  thereby  Imposing  a  greater  burden 
than  the  law  really  required,  because,  if 
plaintiff  failed  to  observe  where  he  was  step- 
ping when  alighting  from  the  caboose,  and 
the  Injury  was  caused  by  reason  thereof,  it 
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was  immaterial  where  or  at  whom  be  was 
looking.  If  the  special  charge  was  Incorrect 
Id  any  particular,  or  If  the  same  had  al- 
ready been  given  In  the  main  charge,  the 
coart  was  not  required  to  give  the  same.  We 
therefore  hold  that  there  was  no  error  In  re- 
fosing  to  give  said  special  charge. 

We  also  held  In  the  original  opinion  that 
the  court  erred  In  permitting  the  plaintiff  to 
show  upon  cross-examination  of  the  defend- 
ant's witnesses  Qulgley  and  Alston  that  it 
was  the  oanal  custom  of  defendant's  con- 
ductors, upon  tbelr  arrival  at  the  depot  at 
Hughes  Station  for  the  purpose  of  register- 
ing their  trains,  to  alight  therefrom  in  pass- 
ing said  station  while  the  same  were  in  mo- 
tion. We  are  Inclined  to  believe  that  we  are 
in  error  In  so  holding,  because  the  evidence 
disclosed  that  there  was  a  custom  on  the 
part  of  appellant's  conductors  to  alight  from 
moving  trains  while  passing  said  station,  for 
the  purpose  of  registering  the  arrival  of  8ald< 
trains  at  said  station,  registering  their  arri- 
val being  a  duty  required  of  them  at  this 
place,  for  It  would  seem  that  if  the  company, 
with  tbe  knowledge  of  their  mode  of  per- 
forming this  service,  acquiesced  therein,  that 
then  it  was  competent  to  show  what  was  the 
custom  of  performing  such  duty  or  service 
at  Hughes  Station  by  their  conductors  gen- 
erally. And  certainly  the  company  in  this 
case,  by  their  acquiescence  in  this  manner  of 
performance  of  such  duties  by  their  servants, 
wbere  tbe  same  had  grown  into  a  custom, 
would  owe  them  the  duty  of  exercising  ordi- 
nary care  'to  see  that  its  platform  was  free 
from  such  obstructions  as  might  necessarily 
interfere  with  the  performance  of  such  duty 
In  accordance  with  such  custom,  so  acqui- 
esced in  by  them;  and  the  evidence  would 
therefore  be  admissible  on  this  branch  of  the 
case.  But,  apart  from  whether  we  were 
right  or  not  in  this  re^>ect,  it  appears  upon  a 
reinvestigation  of  this  matter  that  the  rec- 
ord discloses  that  another  witness,  Pomeroy, 
was  allowed  to  testify,  without  objection  on 
tlie  part  of  defendant,  to  similar  facts  rela- 
tive to  tbe  custom  of  appellant's  conductors 
hi  alighting  from  their  trains  while  in  mo- 
tion to  register  the  arrival  thereof  at  said 
station,  which  fact  was  heretofore  overlooked 
by  ns ;  so  that  if  the  evidence  of  Alston  and 
Qoigley  was  objectionable,  as  urged  by  ap- 
pellant, still,  having  permitted  another  wlt- 
oesa,  as  above  shown,  to  testify  without  ob- 
jection to  similar  facts,  the  error,  it  seems 
to  us.  in  admitting  same  was  thereby  render- 
ed harmless,  and  appellant  cannot  now  com- 
plain thereof.  So  believing,  we  hold  that  It 
was  not  error  to  overrule  defendant's  objec- 
tion to  said  testimony. 

lliese  being  the  only  assignments  of  errors 
on  tbe  part  of  appellant  which  were  sustain- 
ed in  tlie  original  opinion,  the  others  all  hav- 
ing tieen  overruled,  and  l>elieving  now  that 
we  were  in  error  in  our  former  holding  upon 
these  questions,  appellee's  motion  for  rehear- 
hig  is  hereby  granted. 


We  find  that  the  evidence  is  sufficient  un- 
der the  pleadings  to  sustain  the  Judgm«it 
upon  the  issue  of  defendant's  negligence,  as 
submitted  under  the  charge  of  the  court,  and 
the  issue  of  contributory  negligence  on  the 
part  of  plaintiff,  which  was  fairly  submitted 
by  tbe  court,  is  not  sustained  by  the  evidence. 
We  find  that,  under  tbe  peculiar  facts  of 
this  case,  the  verdict  of  the  Jury  Is  not  ex- 
cessive. We  are  therefore  constrained  to  be- 
lieve that  no  error  has  been  shown  in  the 
proceedings  of  the  court  below,  and  its  Judg- 
ment is  therefore  affirmed. 

Motion  for  rehearing  granted.  Judgment 
below  affirmed. 


RAILROAD  COMMISSION  OF  TEXAS  et  al. 
V.  GALVESTON,  H.  &  S.  A.  RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.    May  6,  1908. 
On  Rehearing,  Jane  24,  1908.) 

1.  JuDOiucRT  —  Issues  or  Deitubbsb  —  Oveb- 
Bxn.iRQ  Deuubbxb. 

Where,  in  a  proceeding  to  enjoin  the  en- 
forcement of  an  order  of  the  Railroad  Commis- 
sion ordering  a  railroad  company^  to  run  more 
passenger  trains,  the  petition,  which  was  verifi- 
ed, alleged  that  tbe  trains  already  provided  were 
Bufficient  to  transport  all  persons  who  applied 
for  transportation  and  all  property  offered  for 
transportation,  and  that  the  order  was  unreason- 
able and  unjust,  and,  upon  a  general  demurrer 
thereto  being  overruled,  defendant  declined  to 
further  answer,  Judgment  was  properly  rendered 
for  plaintiff. 

2.  RaII,BOADS   —    RBOlTLATIOn    BT    Railboad 

OouMiBSioN  —  Number  of  Trains  to  be 

Run— Statutobt  Pbovisions. 

Acts  28th  Leg.  (Laws  1903,  p.  183,  c.  117) 
provides  that  it  shall  be  tbe  duty  of  the  railroad 
commissioners  to  see  that  every  railroad  carry- 
ing passengers  for  hire  shall  run  at  least  one 
train  a  day,  Sundays  excepted,  upon  which  pas- 
sengers shall  be  hauled,  and  the  Commission 
shall  have  no  power  to  relax  this  provision,  and 
shall  further  regulate  passenger  train  service 
by  requiriug  all  such  trains  to  stop  for  a  suffi- 
cient time,  etc.,  at  such  stations  as  may  be 
designated  by  the  commissioners,  provided  that 
four  trains  each  way  carrying  passengers  for 
hire,  if  so  many  are  run  daily  (Sundays  except- 
ed), be  required  to  stop  at  all  county  seat  sta- 
tions. Held,  that  the  Commission  is  given  pow- 
er to  require,  if  the  circumstances  and  demands 
of  the  public  require  it,  the  operation  of  more 
than  one  passenger  train  a  day  each  way,  and 
hence,  where  the  Commission  is  restrained  from 
iratting  into  effect  an  order  requiring  tbe  opera- 
tion of  two  trains  daily  each  way,  the  judgment 
should  not  be  made  perpetual,  since  the  order 
might  be  made  and  enforced  hereafter,  provided 
the  public  interests  require  it,  and  the  circum-. 
stances  exist  that  authorize  it  to  be  done. 

On  Rehearing. 

3.  Sake. 

It  is  the  duty  of  a  railroad  company  to  af- 
ford adequate  facilities  for  the  transportation 
of  such  business,  both  passenger  and  freight,  as 
may  be  offered  it,  or  at  least  be  reasonably  ex- 
pected, and  the  company  is  given  large  discretion 
in  determining  questions  as  to  the  equipment 
and  operation  of  its  road,  subject,  however,  to 
the  authority  of  the  state  or  Railroad  Commis- 
sion to  control  such  discretion  when  the  inter- 
ests of  the  public  require  it. 

Appeal  from  District  Court,  Travis  Coun- 
ty; Geo.  Calboim,  Judge. 
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Suit  by  the  Galveston,  Harrlsbnrg  &  San 
Antonio  Railway  Company  against  the  Rail- 
road Commission  of  Terras  and  others  for  an 
Injunction.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Modified  and  affirmed. 

This  is  a  suit  for  Injunction  brought  by  ap- 
pellee railway  company  to  enjoin  the  enforce- 
ment of  an  order  of  the  Railroad  Commission 
made  on  July  20,  1907,  a  copy  of  which  Is 
attached  to  appellee's  first  amended  original 
petition  as  Exhibit  A. 

The  appellee,  prior  to  May  28,  1907,  oper- 
ated over  that  portion  of  its  line  extending 
from  San  Antonio,  Tex.,  to  Houston,  Tex,, 
via  Victoria,  Tex.,  and  known  as  its  "Victo- 
ria Division,"  a  double  dally  passenger  train 
service.  On  May  28,  1907,  appellee  discon- 
tinued the  operation  of  said  double  dally  pas- 
senger train  service  between  Houston  and 
San  Antonio  over  the  Victoria  Division,  and 
beginning  on  May  28,  1907,  appellee  operated 
only  a  single,  dally  passenger  train  service, 
consisting  of  one  daily  passenger  train  in 
each  direction  over  said  Victoria  Division. 
On  July  20,  1907,  the  Railroad  Commission 
of  Texas  ordered  appellee  to  reinstall  and  re- 
establish on  or  before  the  1st  day  of  August, 
1907,  the  double  daily  passenger  train  serv- 
ice over  the  Victoria  Division  as  same  bad 
existed  and  been  supplied  prior  to  May  28, 
1907.  This  suit  is  to  enjoin  the  enforcement 
of  said  order  of  the  Railroad  Commission  of 
date  July  20,  1907.  A  temporary  restraining 
order  was  Issued  on  July  23,  1907.  Appel- 
lants filed  a  motion  on  the  2d  day  of  August, 
1907,  to  dissolve  said  temporary  restraining 
order,  but  said  motion  was  overruled,  and 
said  restraining  order  was  continued  in  full 
force  and  effect  Upon  the  trial  appellants 
filed  a  general  demurrer  to  appellee's  first 
amended  original  petition.  The  general  de- 
murrer was  overruled  by  the  court,  and  judg- 
ment entered  restraining  the  enforcement  of 
said  order  by  the  Railroad  Commission  of 
Texas. 

The  amended  petition  upon  which  the  judg- 
ment below  was  rendered  Is  as  follows: 

"Now  comes  the  Galveston,  Harrlsburg  & 
San  Antonio  Railway  Company,  and,  first 
having  obtained  leave  of  the  court  therefor, 
files  this  its  first  amended  original  petition 
herein  in  lieu  of  and  as  a  substitute  for  its 
original  petition  filed  herein  on  the  24th  day 
of  July,  1907,  against  Allison  Mayfield,  Leoni- 
das  Jefferson  Storey,  Oscar  Branch  Colquitt, 
the  Railroad  Commission  of  Texas,  and  Rob- 
ert Vance  Davidson,  the  above-named  defend- 
ants, and  thereupon  avers: 

"(1)  That  the  plaintiff,  the  Galveston,  Har- 
rlsburg &  San  Antonio  Railway  Company,  Is 
a  railroad  corporation,  organized  and  exist- 
ing under  the  laws  of  the  state  of  Texas,  with 
its  domicile  and  principal  office  and  place  of 
business  in  Houston,  Harris  county,  Tex.,  and 
is  a  citizen  and  resident  thereof,  and  that  it 
owns  and  operates  a  line  of  railroad  within 
the  state  of  Texas  hereinafter  more  particu- 
larly described. 


"(2)  That  defendants  Allison  Mayfield,  Le- 
onidas  Jefferson  Stor^  and  Oscar  Branch 
Colquitt  are  citizens  and  residents  of  the 
state  of  Texas  and  of  the  city  of  Aostln  and 
county  of  Travis  in  said  state,  and  are  mem- 
bers of  and  together  constitute  the  Railroad 
Commission  of  Texas.  That  they  derive  any 
and  all  power,  authority,  and  character  as 
such  Railroad  Commission  of  Texas  from  and 
under  an  act  of  the  Legislature  of  the  state 
of  Texas  approved  April  3,  1891  (Laws  1891, 
p.  55,  c.  51),  entitled  'An  act  to  establish  a 
Railroad  Commission  for  the  state  of  Texas, 
whereby  discrimination  and  extortion  in  rail- 
road charges  may  be  prevented  and  reason- 
able freight  and  passenger  tariffs  may  be  es- 
tablished; to  prescribe  and  authorize  the 
making  of  rules  and  regulations  to  govern 
the  Commission  and  the  railroads,  and  afford 
railroad  companies  and  other  parties  ade- 
quate remedies;  to  prescribe  penalties  for  the 
violation  of  this  act  and  to  provide  means 
and  rules  for  its  enforcement,'  a  copy  of 
which  act  is  filed  herewith  and  is  prayed  to 
be  considered  in  connection  with  this  bill  of 
complaint  as  fully  as  set  out  at  length  herein 
and  made  a  part  hereof.  That  said  act  fixes 
and  establishes  the  office  of  the  Railroad  Com- 
mission of  Texas  at  the  city  of  Austin  in  the 
county  of  Travis  In  said  state,  and  constitutes 
said  Railroad  Commission  of  Texas  a  body 
corporate  and  politic,  and  a  citizen  and  resi- 
dent of  said  county  of  Travis  in  said  state. 
That  the  defendant  Robert  Vance  Davidson 
is  a  citizen  and  resident  of  the  county  of 
Travis  in  said  state,  and  is  the  Attorney  Gen- 
eral of  said  state  and  claims,  as  snch  Attor- 
ney General,  the  right  to  exercise  the  powers 
and  to  perform  the  duties  purporting  to  be 
conferred  upon  the  Attorney  General  of  said 
state  by  the  Constitution  and  laws  thereof, 
and  especially  by  said  act  approved  April  8, 
1891,  creating  the  Railroad  Commission  of 
the  state  of  Texas  and  defining  the  duties 
thereof. 

"(3)  That  the  Legislature  of  the  state  of 
Texas  did  in  the  year  1850,  by  an  act  ap- 
proved February  11,  1850  (Laws  1849-50,  p. 
194,  c.  156),  establish  a  body  corporate  un- 
der the  name  of  the  Buffalo  Bayou,  Brazos  & 
Colorado  ^Railway  Company,  and  did  on  the 
4tb  day  of  September,  1860  (Laws  1850,  p. 
13,  c.  15),  pass  an  act  legalizing  the  organiza- 
tion of  said  company,  and  did  on  the  Slst  day 
of  January,  1852  (Sp.  Laws  1851-52,  p.  68,  a 
76),  and  on  the  29th  of  January,  1853  (Sp. 
Laws  1853,  p.  3,  c.  2),  and  on  the  4th  of  Feb- 
ruary, 1854  (Sp.  Laws  1853-54,  p.  69.  c.  45), 
pass  acts  amending  the  said  act  incorporat- 
ing the  Buffalo  Bayou,  Brazos  &  Colorado 
Railway  Company,  and  did  on  the  4th  day  of 
February,  1854  (Id.,  p.  70,  c  46),  pass  an  act 
supplemental  to  an  act  to  amend  an  act  to  in- 
corporate the  Buffalo  Bayou,  Brazoe  &  Colo- 
rado Railway  Company,  and  did  on  the  27th 
day  of  July,  1870  (Sp.  Laws  1870,  p.  45,  c.  28), 
pass  another  act  supplemental  to  the  act  to 
incorporate  the  Buffalo  Bayou,  Brazos  ft  Colo- 
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rado  Railway  Company,  and  to  the  other 
special  acta  relating  to  said  company,  by 
wUdi  said  last-named  act  it  was  enacted, 
among  other  things,  that  the  name  of  said 
company  was  changed  to  that  of  the  Gal- 
Teston,  Harrisburg  &  San  Antonio  Railway 
Oompany,  and  that  the  Legislature  of  the 
state  of  Texas  did  on  the  10th  day  of  March, 
1S75  (Sp.  Laws  1875,  p.  81,  c.  56),  pass  an  act 
granting  farther  time  to  said  railway  com- 
pany and  allowing  It  to  change  the  route 
of  its  said  line  of  railway,  all  of  which  said 
legislative  acts  are  referred  to  and  prayed  to 
tie  considered  herewith  as  fully  as  if  set  oat 
at  length  in  this  bUl.  That  under  and  by  vir- 
tue of  said  several  legislative  acts,  plaintiff 
was  organized  and  created  and  now  exists 
at  a  corporation  under  the  name  of  the  6al- 
Teston,  Harrisburg  &  San  Antonio  Railway 
Company,  which  by  purchase,  construction, 
and  otherwise  has  acquired  and  now  owns 
and  <q)erates  as  a  common  carrier  of  freight 
and  passengers,  both  state  and  interstate, 
and  international,  a  line  of  railway  extending 
troffl  Galveston,  in  Galveston  comity,  through 
ttie  counties  of  Galveston,  Harris,  Ft.  Bend, 
Colorado,  Fayette,  Gonzales,  Caldwell,  Guad- 
alupe, Bexar,  Medina.  Uvalde,  Kinney,  Mave- 
rick, Val  Verde,  Pecos,  Brewster,  Presidio, 
Jeff  Davis,  £3  Paso,  Wharton,  Matagorda, 
Jackson,  Victoria,  Calhoun,  Goliad,  Bee,  De 
Witt.  Karnes,  and  Wilson.  That  embraced  In 
said  mileage  and  constituting  a  part  of  the 
Unes  now  owned  and  operated  by  plaintiff 
are  the  lines  acquired  by  it  under  the  provl- 
sl<H>8  of  an  act  of  the  Legislature  of  the  state 
of  Texas  approved  May  S,  1906  (Sp.  Laws 
1806.  p.  502,  c.  58),  to  which  reference  is  here 
made,  and  It  is  prayed  that  the  same  may  be 
considered  In  connection  herewith  as  fully 
as  if  set  ont  at  length  herein,  to  wit:  The 
Galveston,  Houston  &  Northern  Railway  Com- 
pany, extending  from  Galveston,  In  Galveston 
comity,  to  Houston,  in  Harris  county,  Tex. ; 
the  New  Tork,  Texas  &  Mexico  Railway  Com- 
pany, extending  from  the  town  of  Rosenberg, 
In  Ft.  Bend  county,  through  the  counties  of 
Ft  Bend,  Wharton,  and  Matagorda,  to  the 
towns  of  Tres  Palados  and  Hawklnsville,  and 
tbrot^  the  counties  of  Jackson  and  Victoria, 
to  the  dty  of  Victoria,  a  distance  of  176.71 
miles;  the  Gulf,  Western  Texas  &  Pacific 
Railway  Company,  extending  from  Cuero,  in 
De  Witt  county,  through  the  counties  of  De 
Witt,  Victoria,  and  Calhoun  to  Port  Lavaca, 
In  Calhoun  county,  and  through  the  coun- 
ties of  Goliad  and  Bee  to  BeevUle,  In  Bee 
(omity,  a  distance  of  111.42  miles ;  the  Gon- 
zales Branch,  a  tap  line  extending  from  Har- 
Tood,  in  Gonzales  county  to  the  city  of  Gon- 
ales,  a  distance  of  12.30  miles ;  and  the  San 
Antcaio  &  Gulf  Railway  Company,  extending 
fram  San  Antonio,  in  Bexar  county,  to  the 
town  of  Stockdale,  in  Wilson  county,  a  dis- 
tance of  36.03  mllea  That  plaintiff  having. 
In  compliance  with  the  conditions  of  said 
tqtedal  act  of  the  Legislature,  constructed  a 
line  of  railway  from   Stockdale,  in  Wilson 


county,  to  Cuero,  In  De  Witt  county,  a  dis- 
tance of  47.1,  has  fully  complied  with  all 
the  terms  and  conditions  of  said  act  of  the 
Legislature  approved  May  3,  1905,  and  is  now 
engaged  in  the  active  operation  of  and  the 
conduct  of  a  railway  business  over  each  and 
all  the  lines  formerly  operated  by  all  of  said 
railways  as  set  oat  In  said  special  act  and 
is  now  engaged  in  the  business  of  a  common 
carrier  of  freight  and  passengers,  both  state 
and  interstate,  over  each  and  all  of  the  lines 
aforesaid  which  have  become  and  now  are 
Integral  parts  of  the  railway  lines  and  system 
of  this  complainant. 

"(4)  That  what  Is  commonly  known  as  the 
main  line  of  plaintiff's  railway  extends  from 
the  city  of  Galveston,  in  Galveston  county, 
through  the  city  of  Houston,  in  Harris  coun- 
ty, and  through  the  cities  of  Richmond,  Ros- 
enberg, Eagle  Lake,  Columbus,  Flatonla,  Se- 
guin,  San  Antonio,  Uvalde,  Del  Rio,  and 
thence  westwardly  to  El  Paso.  That  a  branch 
line  of  plaintiff's  railway  extends  from  Rosen- 
berg, In  Ft  Bend  county,  through  the  cities 
of  Wharton,  Edna,  Victoria,  Beevllle,  and 
through  Cuero,  and  Intervening  cities  and 
counties  to  San  Antonio,  and  to  Port  Lavaca, 
and  from  Wharton  through  the  cities  of  Van 
Vleck  and  Bay  City  to  Palaclos  and  to  Hawk- 
lnsville. 

"(5)  That  what  is  known  and  is  hereafter 
termed  the  Victoria  Division  of  plaintiff's 
said  railway  constitutes  that  portion  thereof 
between  the  town  of  Rosenberg,  In  Ft  Bend 
county,  extending  thence  through  the  counties 
of  Victoria,  De  Witt,  Gonzales,  Wilson,  and 
Bexar,  to  San  Antonio,  and  through  the  coun- 
ties of  Victoria  and  Port  Lavaca  to  the  city 
of  Port  Lavaca,  and  through  the  counties  of 
Wharton  and  Matagorda  to  Palaclos  and 
Hawklnsville. 

"(6)  That  plaintiff  does  now  and  at  the 
time  when  its  original  petition  was  filed  here- 
in, and  at  all  times  prior  thereto,  and  at  all 
times  hereinafter  mentioned,  operate  passen- 
ger railway  trains  on  its  main  line  as  above 
set  out,  and  upon  each  and  all  of  its  branch 
lines  hereinabove  enumerated.  That  said 
trains  and  cars  for  the  transportation  of  pas- 
sengers are  now  run,  and  were  at  each  and 
all  the  times  hereinafter  mentioned  run,  at 
regular  times  and  upon  regular  schedules  fix- 
ed by  proper  public  notice,  and  doth  now  fur- 
nish, and  did  at  each  and  all  the  times  above 
mentioned  furnish,  sufficient  accommodations 
for  the  transportation  of  all  such  passengers 
as  do  now  or  did  at  any  of  the  times  herein- 
above mentioned,  within  a  reasonable  time 
prior  to  the  time  established  In  such  public 
notice  and  schedules,  offer  themselves  for 
transportation  at  the  places  of  starting  and 
at  junctions  of  other  roads,  and  at  sidings 
and  stopping  places  established  for  receiving 
and  discharging  passengers.  And  plaintiff 
doth  now  take,  and  hath  at  all  times  hereto- 
fore taken,  transported,  and  discharged  all 
such  passengers  at,  from,  and  to  such  places 
as  have  made   due  payment  of  the   tolls, 
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freight,  and  fare  legally  chargeable  therefi>r. 

"(T)  ITiat  defendants  Allison  Mayfleld,  Le- 
onldas  Jefferson  Storey,  and  Oscar  Branch 
Colquitt,  acting  together  as  the  Railroad 
Commission  of  Texas,  and  claiming  to  act 
as  such  under  and  by  vlrtae  of  the  authority 
conferred  upon  them  by  the  act  of  the  Legis- 
lature hereinbefore  referred  to,  and  laws 
amendatory  thereof,  did  on  July  20,  1907, 
make  and  enter  an  order  compelling  plain- 
tiff, the  Galveston,  Harrlsburg  &  San  Anto- 
nio Railway  Company,  on  or  before  the  1st 
day  of  August,  1907,  to  reinstall  and  re-es- 
tablish a  double  dally  passenger  train  serr- 
ice  between  the  cities  of  Houston  and  San 
Antonio  over  the  said  Victoria  DIyIsIchii  of 
Its  railway,  via  Victoria,  as  they  supplied 
it  prior  to  May  28,  1907,  and  that  the  said 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company  arrange  Its  schedule  for  said 
double  dally  passenger  train  service  and 
file  a  copy  of  the  same  with  the  Railroad 
Commission  of  Texas,  as  required  by  said 
order.  It  also  being  provided  In  said  order 
that  the  same  become  effective  August  1st, 
1907,  all  of  which  will  more  fully  appear 
from  an  original  of  said  order  served  upon 
this  plaintiff,  a  copy  of  which  Is  attached 
to  this  petition  marked  'Exhibit  A.'  That 
thereby  defendants  Allison  Mayfleld,  Leon- 
Idas  Jefferson  Storey,  and  Oscar  Branch 
Colquitt,  and  the  Railroad  Commission  of 
Texas,  ordered  the  Galveston,  Harrlsburg 
&  San  Antonio  Railway  Company,  plaintiff 
herein,  to  Install  and  operate  another  and 
an  additional  passenger  train  to  the  then 
existing  passenger  train  then  and  at  that  time 
in  operation  between  the  cities  of  San  An- 
tonio and  Houston,  via  Victoria,  and  there- 
by compelling  plaintiff  to  Install  and  operate 
over  its  said  railway  between  Houston  and 
San  Antonio,  via  the  city  of  Victoria,  an- 
other and  additional  passenger  train  In  ad- 
dition to  the  passenger  train  which  was  then 
and  there  already  being  operated  In  full 
compliance  with  the  laws  of  the  state  of 
Texas  by  this  complainant  between  said 
cities  of  Houston  and  San  Antonio,  via  Victo- 
ria, and  compelling  plaintiff  thereby  to  oper- 
ate a  double  daily  service  of  two  passenger 
trains  in  each  direction  each  day  over  said 
Victoria  Division  of  plaintiff's  said  rail- 
way, between  the  said  cities  of  San  Antonio 
and  Houston,  and  compelling  plaintiff  to 
rearrange  its  published  schedules  of  its 
trains  then  and  there  operating  over  Its 
said  divisions  and  the  schedules  of  all  con- 
necting trains. 

"(8)  That  said  order  of  defendants,  of 
date  July  20,  1907,  and  contained  In  said 
Exhibit  A  hereinabove  referred  to.  Is  wholly 
void  and  of  no  effect,  for  the  following, 
among  other  reasons,  to  wit: 

"(1)  That  said  plaintiff  was  at  the  time 
of  making  and  entering  said  order,  and  at 
the  time  of  filing  the  original  petition  herein, 
and  at  all  times  prior  thereto  and  since 
said    time,   and   now,    operating   over   said 


Victoria  Division  and  between  the  said  cities 
of  Houston  and  San  Antonio,  via  the  <Aty 
of  Victoria,  and  over  that  portion  of  plaln- 
tUFs  railway  to  which  said  order  applied, 
one  passenger  train  each  way  during  each 
24  hours,  which  said  train  was  then  operat- 
ed, and  had  been  at  all  times  theretofore 
operated,  and  has  been  continuously  and 
since  and  Is  now  operated,  at  regular  times 
and  In  accordance  with  written  and  duly 
published  schedules  in  full  compliance  wltb 
all  the  laws  of  the  state  of  Texas  and  all 
valid  orders  of  the  Railroad  CommlsBlon 
thereof,  all  of  which  will  more  fully  appear 
from  plaintiff's  time  table  No.  10,  which  be- 
came effective  Ma^  28,  1907,  and  Is  filed 
herewith;  said  schedule  having  been  made 
public,  and  due  notice  thereof  having  been  giv- 
en as  required  by  law.  That  said  train  serv- 
ice of  one  passenger  train  each  way  each  day 
which  was  then  and  there  operated  and  con- 
ducted upon  the  regular  schedule  above  set 
out,  and  which  has  l>een  so  continuously  so 
conducted  and  Is  now  so  conducted,  did  then, 
and  at  all  the  times  mentioned,  and  doth 
now,  furnish  sufficient  accommodation  for 
the  transportation  of  all  such  passengers  and 
property  as,  within  a  reasonable  time  pre- 
vious to  the  departure  of  said  trains  In  ac- 
cordance wltb  plaintiff's  said  published  sched- 
ule, offer  themselves  for  transportation  at 
the  place  of  starting  and  at  Junctions  of 
other  roads  at  sidings  and  stopping  places 
established  for  receiving  and  discharging  pas- 
sengers and  property.  And  tliat  the  passen- 
ger train  service  over  that  portion  of  com- 
plainant's said  railway  covered  by  said  order 
prior  to  the  making  of  said  order,  and  at  the 
time  thereof,  continuously  since  and  now, 
was  installed  and  conducted  in  full  compli- 
ance with  the  laws  of  the  state  of  Texas, 
and  that  thereby  this  complainant  was  at 
each  and  all  the  times  aforesaid,  and  at  each 
and  all  the  times  Involved  herein,  fully 
discharging  its  duties  to  the  public  in  ac- 
cordance with  its  charter  and  the  laws  of 
this  state  as  a  common  carrier  of  freight  and 
passengers. 

"(2)  The  defendants,  Allison  Mayfleld,  Leo- 
nldas  Jefferson  Storey,  and  Oscar  Branch  Col- 
quitt, and  the  Railroad  CommlSBlon  of  Texas, 
are  now  and  at  the  times  aforesaid  wholly 
without  jurisdiction,  power,  or  authority  to 
make  the  order  aforesaid  and  to  compel  this 
plaintiff  to  install  and  operate  additional  pas- 
senger trains  In  excess  of  and  over  and  above 
one  passenger  train  each  day  sufficient  for 
the  transportation  of  such  passengers  and 
property  as  shall  have  presented  themselves 
for  transportation  at  points  regularly  estab- 
lished for  their  reception  prior  to  the  sched- 
ule time  of  departure,  for  that  the  act  of 
April  3,  1891,  hereinabove  referred  to,  was 
passed  by  the  Legislature  of  the  Rt«te  of 
Texas  In  pursuance  of  section  2  of  article  10 
of  the  Constitution  of  the  state  of  Texas, 
adopted  November  5,  1890,  which  Is  as  fol- 
lows :  'Sec  2.  Railroads  heretofore  coustruct- 


Digitized  by 


Google 


Tex.) 


BAILBOAD  COMHISSION  t.  OALYESTOM,  H.  «  S.  A.  BY.  00. 


S49 


ed  or  -which  may  hereafter  be  constructed  In 
this  state  are  hereby  declared  pabllc  high- 
ways, and  railroad  companies  common  car- 
riers. The  L^slatnre  shall  pass  laws  to 
regulate  freight  and  passenger  tariffs,  to  cor- 
rect abases  and  to  prevent  unjust  discrimina- 
tion and  extortion  in  the  freight  and  passen- 
fer  tariffs  on  the  different  railroads  in  this 
Btate  and  enforce  the  same  by  adequate  penal- 
ties and  to  .the  further  accomplishment  of 
these  objects  and  purposes  may  provide  and 
establish  all  requisite  means  and  agencies 
inrested  with  such  powers  as  may  be  deemed 
adequate  and  advisable.'  That  acting  under 
said  constitutional  provision,  the  Legislature 
of  the  state  of  Texas  passed  said  act  ap- 
proved April  3,  1891,  in  which  the  powers  of 
the  Railroad  Commission  of  Texas  are  spe- 
cially set  ont  That  neither  said  constitn- 
tI(Hial  amendment,  nor  the  leglslatlTe  act 
aforesaid,  confers  any  right,  power,  or  au- 
thority npon  defendants  to  make  or  enforce 
the  order  herein  complained  of.  That  under 
the  provisions  of  article  4580  of  the  Revised 
Civil  Statntes  of  1896  of  the  state  of  Texas, 
as  amended  by  the  act  of  the  28th  Legisla- 
ture, approved  April  1,  1903  (Laws  1908,  p. 
183,  c.  117),  It  is  provided  that:  'It  shall 
be  the  duty  of  the  commissioners  to  see  that 
vpon  every  railroad  and  branch  of  same 
carrying  passengers  for  hire  In  this  state 
shall  be  rtin  at  least  one  train  a  day  (Sundays 
excepted)  npon  which  passengers  shall  be 
hauled  and  the  Commission  shall  have  no 
power  to  relax  this  provision  and  shall  fur- 
ther regnlate  passenger  train  service  by  re- 
quiring all  passenger  trains  carrying  passen- 
gns  for  hire  to  stop  for  a  time  sufladent  to 
recdve  and  let  off  passengers  at  such  sta- 
tions as  may  be  designated  by  the  commis- 
sioners, provided  that  four  trains  each  way 
carrying  passengers  for  hire  if  so  many  are 
nm  dally  (except  Sundays)  be  required  to 
stop  as  aforesaid  at  all  county  seat  stations.' 
That  article  4494  of  the  Revised  Statutes  of 
the  state  of  Texas  for  1895,  as  amended  by 
Act  May  1,  1908  (Laws  1903.  p.  21,  c.  11), 
passed  at  the  First-Called  Session  of  the 
Twoity-Elghth  Legislature  of  the  State  of 
Texas,  is  as  follows:  'Art.  4494:  Every 
soch  corporation  shall  start  and  run  their 
cars  for  the  transportation  of  passengers  and 
property  at  regular  times  to  be  fixed  by  pul>- 
lle  notice  and  shall  furnish  sufficient  accom- 
modations for  the  transportation  of  all  Such 
passengers  and  property  as  shall  within  a 
reasonable  time  previous  thereto  offer  or  be 
offered  for  transportation  at  the  place  of 
starting  and  at  Junctions  of  other  roads  and 
at  sidings  and  at  stopping  places  established 
for  receiving  and  discharging  way  passengers 
and  freight,  and  shall  take,  transport  and 
dladiarge  such  passengers  and  property  at, 
from  and  to  such  places  on  the  due  payment 
of  the  tolls,  freight  and  fare  legally  authoris- 
ed therefor.  Failure  on  the  part  of  the 
railroad  companies  to  comply  with  the  re- 
qnirementa  of  this  article  shall  be  deemed 


an  abnse  of  their  rights  and  privileges  and 
subject  to  the  correction  and  regulation  of 
the  Railroad  Commission.'  That  under  the 
provisions  of  said  articles  4580  and  4494  of 
the  Revised  Civil  Statutes  of  the  state  of 
Texas  of  1895,  as  thus  amended,  it  Is  the  duty 
of  this  plaintiff  to  run  one  train  a  day  (Sun- 
days excepted)  over  its  said  line  upon  a 
r^ularly  published  schedule,  which  train 
shall  be  sufficient  to  accommodate  those  of- 
fering themselves  for  transportation  at  places 
regularly  established  for  their  reception  with- 
in a  reasonable  time  prior  to  the  schedule 
time  of  departure,  and  that  the  Railroad 
Commission  of  Texas  has  no  power,  authori- 
ty, or  Jurisdiction  to  regulate  such  passenger 
train  service  other  than  to  require  plaintiff 
to  run  one  train  a  day  sufficient  as  aforesaid, 
and  to  require  all  passenger  trains  to  stop  for 
a  sufficient  time  to  receive  and  let  off  passen- 
gers at  such  stations  as  may  be  designated 
by  the  Gommission,  and  that  further  than 
this  the  Railroad  Oommission  of  Texas,  and 
these  defendants  as  such,  are  absolutely  with- 
out authority  or  Jurisdiction  in  the  premises. 
That  subject  to  the  limitations  of  said  ar- 
ticles 4494  and  4580  of  the  Revised  Civil 
Statutes  of  the  state  of  Texas  of  1895,  this 
plaintiff  has  the  absolute  right  to  conclusive- 
ly determine  the  number  of  its  own  trains 
for  the  transportation  of  passengers,  and 
the  schedules  upon  which  the  same  shall  be 
run.  That  article  4484  of  the  Revised  Civil 
Statntes  of  the  state  of  Texas  of  1895  pro- 
vides that:  'Siich  corporation  shall  hare  the 
right  to  regulate  the  time  and  manner  In 
which  the  passengers  and  property  shall  be 
transported  and  the  compensation  to  be  paid 
therefor,  subject  nevertheless  to  the  provi- 
sions of  this  or  any  other  law  that  may  l>e 
enacted.'  That  said  order  herein  complained 
of  compels  this  plaintiff,  in  plain  violation 
of  the  statutes  hereinabove  referred  to,  to 
Install  and  operate  another  and  different  and 
an  additional  passenger  train  each  way  each 
day  between  the  cities  of  Houston  and  Vic- 
toria as  provided  in  said  order,  notwithstand- 
ing defendant  has  now,  did  have  at  the  time 
said  order  was  made,  and  has  had  at  all 
times  prior  thereto,  in  operation  under  and 
in  accordance  with  regularly  filed  and  pub- 
lished schedules  one  passenger  train  each 
way  each  day  over  that  portion  of  its  line 
covered  by  said  order,  which  train  was  fully 
adequate  for  the  reception,  accommodation, 
and  transportation  of  all  passengers  offering 
themselves  for  transportation  thereon,  and 
this  complainant  was  thereby  fully  complying 
with  all  laws  of  the  state  of  Texas,  and  with 
all  of  Its  duties  as  a  conmion  carrier  under 
its  charter  applicable  in  the  premises.  Plain- 
tiff therefore  says  that  defendants  were,  and 
are,  without  power,  authority,  or  Jurisdic- 
tion to  make  said  order.  In  that  the  same 
is  in  violation  of  said  section  2,  article  10, 
of  the  Constitution  of  the  state  of  Texas,  is 
unauthorized  by  and  In  violation  of  the  rail- 
road commission  act  approved  April  8,  1891, 
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and  is  m  direct  Tlolatlon  of  articles  4494, 
4580,  and  4484  of  the  Revised  Civil  Statutes 
of  the  state  of  Texas  of  1895  and  Is  there- 
fore void  and  of  no  effect. 

"(3)  That  said  order  herein  complained  of 
Is  unjust  and  unreasonable  in  this:  That 
plnlntlff  has  now,  did  have  at  the  time  said 
order  was  entered,  and  has  had  at  all  times 
hereinbefore  mentioned,  In  operation  between 
the  cities  of  Houston  and  San  Antonio,  via 
the  city  of  Victoria,  and  upon  that  portion  of 
Its  railway  covered  by  said  order,  to  wit, 
over  Its  Victoria  Division,  one  passenger 
train  each  way  In  every  day  of  24  hours. 
That  said  train  furnishes,  and  did  furnish 
at  each  and  all  of  said  times,  ample  and 
adequate  accommodations  for  the  transporta- 
tion of  all  passengers  and  property  which 
are  now  ottered  or  have  at  any  time  hereto- 
fore been  offered  for  transportation  at  the 
regularly  established  depots  of  plaintiff  with 
a  reasonable  time  prior  to  the  time  of  de- 
parture thereof  in  accordance  with  its  regu- 
larly published  schedules,  and  which  said 
trains  were  operated  In  full  compliance  with 
all  the  laws  of  the  state  of  Texas,  and  that 
It  Is 'now,  and  was  at  each  and  all  the  times 
above  mentioned,  unjust  and  unreasonable  to 
require  the  Installation  of  other  and  addi- 
tional trains,  and  that  It  is  an  unjust  and  un- 
reasonable interference  with  the  business  of 
this  plaintiff  to  undertake  to  compel  It  to  In- 
stall and  operate,  as  demanded  by  said  or- 
der, another  and  an  additional  passenger 
train  as  provided  in  said  order,  and  that 
therefore  said  order  is  in  all  things  unjust 
and  unreasonable. 

"(4)  Plaintiff  further  says  that  said  order, 
which  compels  it  to  install  and  operate  one 
additional  passenger  train  each  way  each  day 
of  24  hours  between  San  Antonio  and  Hous- 
ton, via  Victoria,  Is  violative  to  the  four- 
teenth amendment  to  the  Ck)nBtltution  of  the 
United  States,  which  is  as  follows:  'Nor 
flhall  any  state  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  Juris- 
diction the  equal  protection  of  the  law'— 
in  this :  That,  as  hereinbefore  alleged,  plain- 
tiff has  now  had,  at  the  time  of  making 
said  order,  and  has  at  all  times  heretofore 
had.  In  operation  upon  all  Its  lines  In  tM 
state  of  Texas,  and  especially  upon  that  por^ 
tlon  of  same  covered  by  said  order,  passenger 
trains,  as  above  set  out,  fully  adequate  to  the 
reasonable  accommodation  of  all  persons  and 
property  offering  themselves  as  above  set  out 
for  transportation,  which  said  passenger 
trains  were  Installed,  operated,  and  conduct- 
ed in  full  compliance  with  -all  the  laws  of 
the  state  of  Texas,  and  in  full  compliance 
with  the  charter  obligations  of  this  plalntlft, 
and  that  thereby  this  plaintiff  was  at  the 
time  of  said  order,  has  continuously  since, 
and  is  now,  fully  and  In  all  things  dischar- 
ging its  duties  to  the  public  as  a  common 
carrier  of  passengers,  and  that  said  order, 
which  seeks  to  Impose  upon  this  complainant 


the  burden  of  installing,  operating,  and  con- 
ducting another  and  an  additional  passenger 
train.  Invades  the  private  and  Individual 
rights  of  plaintiff  to  conduct  and  manage  Its 
private  and  individual  affairs  as  It  sees  fit, 
and  is  an  unwarranted  invasion  of  its  private 
and  Individual  rights  by  governmental  agen- 
cy. And  plaintiff  alleges  that  for  tl;p  same 
reason  said  order  is  violative  of  section  19, 
art.  1,  of  the  Constitution  of  the  state  of 
Texas,  in  that  it  is  thereby  deprived  of  its 
life,  liberty,  property,  privileges,  and  Im- 
munities without  due  course  of  law. 

"(5)  Plalntitt  further  alleges  that  the  sev- 
eral legislative  acts  under  and  by  virtue  of 
which  it  was  chartered  to  act  as  a  common 
carrier  of  freight  and  passengers  hereinabove 
set  out  constitute  and  are  a  valid  cmitract  by 
and  between  the  plaintiff  and  the  state  of 
Texas,  under  and  by  virtue  of  which  It  is 
permitted  to  conduct  the  business  of  a  com- 
mon carrier  of  freight  and  passengers  sub- 
ject only  to  the  reasonable  exercise  of  the 
police  power  of  the  state,  and  that,  subject 
to  such  power,  it  has  the  right  to  conduct  Its 
private  and  Individual  business  and  affairs 
without  Interference  by  the  Railroad  Com- 
mission of  Texas  or  other  governmental  agen- 
cy thereof.  That  the  order  complained  of  is 
an  unreasonable,  unjust,  and  unwarranted  In- 
terference with  such  rights,  and  deprives  com- 
plainant of  the  rights  to  manage  its  own  busi- 
ness, and  renders  it  unable  to  discharge  its 
duties  either  to  the  public  or  Its  owners,  and 
is  therefore  violative  of  paragraph  1  of  sec- 
tion 10  of  article  1  of  the  Constitution  of 
the  United  States,  which  provides  that :  'No 
state  shall  pass  any  bill  of  attainder,  ex  post 
facto  law,  or  law  Impairing  the  obligation  of 
contracts  or  granting  any  title  of  nobility.' 
And  that  for  the  same  reason  said  order  is 
violative  of  section  16,  art  1,  of  the  Consti- 
tution of  the  state  of  Texas,  which  provides 
that  no  bill  of  attainder,  ex  post  facto  law, 
retroactive  law,  or  any  law  Impairing  the  olh 
Ilgation  of  contracts  shall  be  made." 

"(9)  That  under  the  provisions  of  article 
4576  of  the  Revised  Civil  Statutes  of  the 
state  of  Texas  for  1895,  as  amended.  It  Is 
provided  that:  'If  any  railway  doing  busi- 
ness In  this  state  shall  fall,  neglect  or  refuse 
to  obey  any  lawful  requirement,  order,  judg- 
ment or  decree  made  by  the  Railroad  Com- 
mission of  Texas,  for  every  such  act  of  vio- 
lation it  shall  pay  to  the  state  of  Texas  a 
penalty  of  not  more  than  five  thousand  dol- 
lars.' That  said  penalty  Is  so  grossly  exces- 
sive In  amount  and  so  out  of  due  proportion 
to  the  offense  denounced  as  to  constitute  ex- 
cessive fines  and  cruel  and  unusual  punish- 
ment, forbidden  by  section  13  of  article  1  of 
the  Constitution  of  the  state  of  Texas,  which 
provides  that  excessive  ball  shall  not  be  re- 
quired, nor  excessive  fines  imposed,  nor  cruel 
nor  unusual  punishment  Inflicted,  and  de- 
prives plaintiff  of  due  process  of  law,  and 
denies  It  the  equal  protection  of  the  law.  con- 
trary to  the  fourteenth  amendment  to  the 
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Constitution  of  tbe  United  States.  That  it  Is 
uncertain  from  the  terms  of  the  order  herein 
complained  of,  and  from  tlie  terms  of  said 
article  4576  of  the  Revised  Statutes  of  the 
state  of  Texas  of  1895,  as  amended,  wheth- 
er each  day  that  plaintiffs  fail  to  run  two 
passenger  trains  provided  thereby  shall  con- 
stitate  a  violation  of  said  order  punishable 
br  said  penalty  of  not  more  than  $3,000,  or 
whether  the  state  is  entitled  to  recover  bat 
one  penalty  therefor.  And  it  is  further  un- 
certain from  the  terms  of  said  order  when 
the  same  shall  become  effective — ^whether  im- 
mediately, or  at  stich  reasonable  time  as  may 
be  necessary  to  obtain  equipment  and  publish 
the  achednle  demanded  thereby.  That  for 
said  reasons  said  order,  as  well  as  said  stat- 
ute 4576,  is  nnjust,  unreasonable,  null,  and 
TOld.  That  under  the  provisions  6  and  7  of 
said  act  of  April  3,  1891,  being  articles  4565 
and  4566  of  the  Revised  Civil  Statutes  of 
1895,  a  right  of  action  is  given  to  any  railroad 
ompany  dissatisfied  with  any  order  or  regu- 
lation adopted  by  tbe  Commission  to  deter- 
mine whether  or  not  the  same  is  reasonable 
or  jnat  by  action  filed  against  the  same  in 
any  conrt  of  competent  Jurisdiction  In  Travis 
county,  Tex.,  and  that  under  the  provisions  of 
said  acts  of  April  8,  1891,  being  article  4679 
of  the  Revised  Civil  Statutes  of  the  state  of 
Texas  of  1895,  it  is  made  the  duty  of  the 
Railroad  Commission  to  enforce  all  orders 
made  by  It  and  report  the  same  to  the  At- 
torney general  of  the  state  of  Texas,  who 
will  tberenimn  Institute  suit  for  the  recovery 
of  such  penalties  as  may  have  accrued  by  rea- 
son of  such  violation.  That  unless  the  relief 
hwelnafter  prayed  for  is  granted,  plaintiff  is 
Informed  and  believes,  and  upon' such  infor- 
mation and  belief  charges,  that  said  Robert 
Tance  Davidson,  the  Attorney  General  of  the 
state  of  Texas,  and  defendant  herein,  will, 
mider  Instruction  of  his  codefendants,  under- 
take to  prosecute  successive  suits  for  the  col- 
lection of  such  penalty  of  $5,000,  claiming  a 
violation  of  such  order  for  each  successive 
day  that  plaintiff  fails  to  install  and  operate 
eadi  train  as  provided  in  said  order  herein 
nought  to  be  enjoined,  and  that  thereby  this 
plaintiff  will  t>e  subjected  to  a  multiplicity  of 
suits  and  subjected  to  a  great  and  needless 
annoyance  and  vexation.  And  that  if  the 
plaintiff  awaits  the  action  of  the  Attorney 
General  of  the  state  of  Texas  herein,  it  wiU 
snbject  Itself  to  successive  prosecutions  for 
poialtles  under  the  statutes  aforesaid. 

"(10)  That  plaintiff's  said  original  petition, 
ia  i>aragraph  10  thereof,  prayed  that  defend- 
ants and  each  of  them  be  cited  according  to 
law  and  for  immediate  issuance  of  temporary 
writ  of  injunction  restraining  and  enjoining 
tlie  Railroad  Commission  of  Texas  and  the 
■aid  defendants  Mayfield,  Storey,  and  Col- 
quitt from  putting  in  force  or  contiuuing  In 
fwce  the  order  hereinabove  complained  of, 
and  enjoining  and  restraining  them  and  each 
of  them  from  Instructing  the  said  Robert 
Tanoe  Davidson,  defendant,  to  Institute,  or 


cause  to  he  Instituted,  against  this  plaintiff, 
any  suit  or  suits  for  the  violation  of  said 
order,  and  restraining  and  enjoining  them  and 
each  of  them  or  their  agents  from  delivering 
to  the  said  Robert  Vance  Davidson,  or  any 
other  person,  any  copy  of  said  order,  certi- 
fied or  otherwise,  or  from  certifying  to  or  In 
any  manner  whatsoever  reporting  to  tlie  At- 
torney General  or  other  officers  of  the  state 
of  Texas,  any  evidence  or  facts  showing  that 
plaintiff.  Its  oflScers  or  agents,  have  not  ol>- 
served,  or  do  not  observe,  said  order,  and 
from  restraining  and  enjoining  the  said  Rot>- 
ert  Vance  Davidson  from  Instituting,  or  caus- 
ing to  be  instituted,  against  plaintiff,  its  of- , 
fleers  or  agents,  any  suit,  prosecution,  or  pro- 
ceeding of  any  character  whatsoever  for  the 
collection  of  any  penalty  or  penalties  for  the 
violation  of  said  order  or  compelling  the  per- 
formance thereof,  and  restraining  and  enjoin- 
ing the  said  Railroad  Commission  of  Texas, 
the  said  Mayfleld,  Storey,  and  Colquitt,  from 
making  any  other  order  or  doing  any  other 
act  or  thing  in  and  about  the  matter  unbrac- 
ed therein,  pending  the  action  of  this  honor- 
able court,  and  that,  upon  final  hearing  here- 
in, plaintiff  have  Judgment  perpetuating  said 
Injunction  and  declaring  said  order  herein- 
alMve  referred  to  to  be  unreasonable,  void, 
and  of  no  effect,  and  for  costs  and  all  such 
other  relief,  general  and  special,  as  it  might 
be  entitled  to,  either  at  law  or  In  equity,  for 
which  see  paragraph  10  of  such  original  peti- 
tion on  file  herein.  That  said  petition  and 
.  prayer  for  injunction  was  presented  to  the 
Judge  of  tbe  Twenty-Sixth  Judicial  district  of 
Texas  on  July  23,  1907;  the  same  having 
been  duly  sworn  to  by  Thomwell  Pay,  vice 
president  of  complainant,  the  Galveston,  Har- 
rlsburg  &  San  Antonio.  That  thereupon  said 
Judge  of  tbe  Twenty-Sixth  Judicial  district 
made  and  entered  thereon  the  following  or- 
der, to  wit:  *In  Chambers,  Georgetown,  Tex- 
as, July  23,  1907.  Upon  the  filing  of  a  good 
and  sufficient  bond  for  tbe  sum  of  $10,000  to 
be  conditioned  as  required  by  law,  and  to  be 
approved  by  the  clerk,  the  clerk  will  issue  a 
temporary  restraining  order  in  terms  as  fol- 
lows, viz.:  Restraining  the  Railroad  Commis- 
sion of  Texas'  and  defendants  Mayfleld,  Sto- 
rey, and  Colquitt  from  putting  In  force  or 
continuing  in  force  or  effect  the  order  com- 
plained of  in  the  foregoing  petition,  and  en- 
Joining  the  defendants  and  each  of  them  from 
Instructing  Robert  Vance  Davidson  to  insti- 
tute, or  from  causing  to  be  Instituted,  against 
plaintiff,  any  suit  or  suits  for  the  violation  of 
said  order,  and  restraining  the  said  Davidson 
from  instituting,  or  causing  to  be  instituted, 
against  plaintiff,  its  officers  or  agents,  any 
suit,  prosecution,  or  proceeding  of  any  char- 
acter for  tbe  collection  of  any  penalties  for 
the  violation  of  said  order  or  compelling  the 
performance  thereof,  and  restraining  the  said 
Commission,  Mayfleld,  Storey,  and  Colquitt, 
from  making. any  other  order  or  doing  any 
other  act  or  thing  in  or  about  tbe  order  com- 
plained of  In  plaintiff's  petition  until  the  fur 
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tber  order  of  this  court,  acting  In  term  time 
or  vacation.  It  is  hereby  expressly  provided 
that  said  restraining  order  shall  remain  in 
force  until  further  hearing  of  this  cause,  on- 
ly to  be  had  either  in  term  time  or  in  vaca- 
tion, and  each  of  the  defendants  are  hereby, 
as  a  condition  on  which  this  order  is  granted, 
given  the  right  to  appear  and  move  a  disso- 
lution of  this  order  at  any  time,  and  to  have 
motion  heard  on  such  terms  as  the  undersign- 
ed may  see  fit  to  impose  upon  Its  presenta- 
tion. [Signed]  V.  L.  Broolcs,  Judge  26th  Ju- 
dicial District  of  Texas.*  To  which  said  or- 
der, as  duly  indorsed  on  plalntlfTs  original 
petition  herein,  reference  Is  here  made.  That 
complainant  having  made  and  filed  Its  bond 
payable  to  defendant  In  the  sum  of  |10,000, 
as  demanded  by  said  order  of  said  court, 
same  having  been  duly  approved  by  the  clerk 
of  this  court,  and  said  original  petition  hav- 
ing been  dnly  filed  herein  on  the  Slth  day  of 
July,  1007,  said  restraining  order  was  duly 
issued  and  served  upon  each  of  the  defend- 
ants herein.  That  thereafter  said  defendants 
having  by  motion  duly  filed  herein  on  the 
2d  day  of  August,  1907,  moved  to  dissolve 
said  restraining  order,  said  motion  was  in  all 
things  overruled,  and  said  restraining  order 
was  continued  In  full  force  and  effect  and  Is 
now  in  full  force  and  effect 
•  "(11)  Wherefore  plaintiff  prays  that  it  have 
Judgment  declaring  said  order  hereinabove 
referred  to  be  unjust,  unreasonable,  void,  and 
of  no  effect,  and  that  the  Railroad  Commis- 
sion of  Texas,  the  said  Allison  Mayfleld,  lieon- 
Idas  Jefferson  Storey,  and  Oscar  Branch  Col- 
quitt, be  i>erpetually  enjoined  from  putting 
In  force  or  from  continuing  In  force  and  ef- 
fect said  injunction  to  be  effective  as  of  date 
July  23,  1907,  the  order  herein  complained 
of  and  enjoining  and  restraining  them  and 
each  of  them  from  instructing  the  said  Rob- 
ert Vance  Davidson,  Attorney  Oeneral  of  the 
state  of  Texas,  defendant  herein,  to  Institute, 
or  cause  to  be  Instituted,  against  plaintiff, 
any  suit  or  suits  for  the  violation  of  said 
order,  and  restraining  and  enjoining  them 
and  each  of  them  and  their  agents  from  deliv- 
ering to  the  said  Robert  Vance  Davidson,  his 
agents  or  attorneys,  or  any  other  person,  any 
copy  of  said  order,  whether  certified  or  other- 
wise, and  from  certifying  or  In  any  manner 
whatsoever  reporting  to  the  Attorney  General, 
or  other  officer  of  the  state  of  Texas,  any  evi- 
dence or  facts  showing  that  plaintiff,  its  of- 
ficers or  agents,  have  not  observed  or  do  not 
observe  said  order,  and  restraining  and  en- 
Joining  the  said  Robert  Vance  Davidson,  At- 
torney General,  from  instituting,  or  causing 
to  be  Instituted,  against  plaintiff.  Its  officers 
or  agents,  any  suit,  prosecution,  or  proceed- 
ing of  any  character  whatsoever  for  the  col- 
lection of  any  penalty  or  penalties  for  the 
violation  of  said  order,  or  compelling  the  per- 
formance thereof,  or  from  restraining  and 
enjoining  the  Railroad  Commission  of  Texas 
and  the  said  Mayfleld,  Storey,  and  Colquitt, 
from  making  any  other  order  or  doing  any 


other  act  or  thing  in  or  abont  the  matter  em- 
braced therein. 

"Plaintiff  further  prays  for  Judgment,  for 
costs,  and  for  all  such  other  and  further  re- 
lief, both  general  and  special,  as  it  may  be 
entitled  to,  either  at  law  or  in  equity." 

This  pleading  was  properly  verified  by  affi- 
davit 

The  Exhibit  A,  referred  to,  constltutine: 
the  order  of  the  Railroad  Commission,  Is  as 
follows: 

Ethlbit  A. 

"Office  of  Railroad  Commission  of  Texas, 
Austin,  Texas,  July  20,  1907.  Hearing  No. 
749,  relating  to  Passenger  Service  on  the 
G.,  H.  &  &  A.  Ry.  Co.'s  Line  West  of  San 
Antonio  to  El  Paso,  and  between  San  An- 
tonio and  Houston,  via  Victoria.  The  above- 
numbered  hearing  having  been  called  by  the 
Commission  on  July  9,  1907,  In  pursuance 
with  notice  duly  given  In  accordance  wltb 
law,  and  the  complainants  herein  and  re- 
spondent railway  company  being  duly  rei>- 
resented  by  their  dnly  authorized  attorneys 
and  t^cers,  and  the  Commission  having 
heard  the  evidence  offered  and  the  argu- 
ments presented  pertaining  to  the  matters  In 
controversy  herein,  and  having  duly  consid- 
ered the  same,  the  Ralhroad  Commission  of 
Texas  finds  as  follows:  (1)  That  prior  to  May 
28,  1907,  the  Galveston,  Harrlsburg  &  San 
Antonio  Railway  Company  operated  over 
that  portion  of  its  line  of  road  extaidlng 
from  the  city  of  San  Antonio,  Tex.,  to  Hous- 
ton, Tex.,  via  the  city  of  Victoria,  Tex.,  and 
known  as  Its  Victoria  Division,  a  double  dal- 
ly passenger  train  service  for  the  accom- 
modation of  the  traveling  public  over  said 
Victoria  Division;  the  said  double  dally  pas- 
senger service  consisting  of-  trains  Nos.  301. 
302,  303,  and  304  between  Victoria  and  Hous- 
ton, and  all  of  said  trains  being  (iterated  In 
accordance  with  published  schedules,  as  con- 
tained In  Employes'  Time  Table  No.  9,  Is- 
sued by  said  respondent  railway  company 
and  filed  with  the  Railroad  Commission  of 
Texas.  (2)  We  find  that  on  May  28,  1907, 
the  said  respondent  railway  company  dis- 
continued the  operation  of  the  double  dally 
passenger  train  service  between  the  stations 
above  named,  to  wit  Houston  and  San  An- 
tonla,  over  the  so-called  Victoria  Division,  as 
above  described,  and  beginning  on  said  date 
the  said  Galveston,  Harrlsburg  &  San  An- 
tonio Railway  Company  installed  and  began 
the  operation,  over  said  Victoria  Division,  of 
a  single  dally  passenger  train  service,  to  wit, 
one  dally  passenger  train  only  In  each  direc- 
tion for  the  accommodation  of  the  travel- 
ing public  and  passenger  business  arising  at 
and  destined  to  points  on  said  Victoria  Divi- 
sion; the  said  single  dally  service  being  com- 
prised of  trains  Nos.  303  and  304,  running 
between  San  Antonio  and  Victoria,  and 
trains  Nos.  301  and  302  between  Victoria 
end  Houston,  and  all  of  said  trains  being 
operated  in  accordance  with  the  published 
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schedale,  as  contained  In  Employte'  Time 
Table  No.  10,  issued  by  said  railway  company 
and  filed  by  it  with  the  Railroad  Commission 
of  Texas.  (3)  The  Railroad  Commission  of 
Texas  farther  finds  that  the  passenger  serv- 
ice which  was  installed  as  hereinbefore  set 
forth  by  said  Galveston,  Harrlsbnrg  &  San 
Antonio  Railway  Company  on  May  28,  1907, 
Is  the  same  passenger  service  that  is  now  be- 
ing afforded  by  said  railway  company  on  and 
over  said  Victoria  Division,  which  service, 
in  the  opinion  of  the  Railroad  Commission 
of  Texas,  is  Inadequate  and  insufficient  to 
iccommodate  the  needs  of  the  traveling  pub- 
lic and  i>atrons  of  said  railway  company  on 
the  line  of  Its  said  division,  and  Is  not  such 
passenger  service  as  said  railway  company 
Ebould  supply  and  afford  to  the  traveling 
public  and  Its  patrons  on  said  Victoria  Divi- 
sion. We  find  that  the  same  Is  not  such  rea- 
sonably adequate  and  sufllcient  service  as  is 
demanded  and  required  for  the  proper  ac- 
commodation of  said  traveling  public  and 
patrons  of  said  railway  company,  and  said 
single  daily  service  does  not  furnish  and 
supply  connection  with  the  main  line  of 
said  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company  and  its  connections  at 
Houston  and  San  Antonio  for  points  be- 
yond said  stations.  (4)  All  the  facts  be- 
ing considered  by  said  Commission,  it  Is 
hereby  ordered  by  the  Railroad  Commis- 
sion of  Texas  that  the  Galveston,  Harrisburg 
k  San  Antonio  Railway  Company,  on  or  be- 
fore the  1st  day  of  August,  1907,  reinstall  and 
re-estaUlBb  the  double  dally  passenger  train 
service  tjetween  the  cities  of  Houston  and  San 
Antonio  over  the  Victoria  Division,  via  Vic- 
toria, as  they  supplied  it  prior  to  May  28, 
1907,  and  that  the  said  Galveston,  Harris- 
burg A  San  Antonio  Railway  Company  ar- 
range its  schedules  for  said  double  dally  pas- 
senger train  service,  and  file  a  copy  of  same 
with  the  Railroad  Commission  of  Texas,  as  re- 
quired by  this  order  and  the  law.  (5)  This 
order  shall  take  effect  August  1,  1007,  and 
repeals  the  order  of  this  CommiBsIon  on  the 
aame  subject  dated  July  16,  1907." 

The  following  is  the  only  answer  inter- 
posed by  the  appellants: 

"Kow  come  the  defendants,  and,  by  leave 
of  the  court  first  had  and  obtained,  file  this 
their  first  amended  original  answer  In  lieu 
of  the  answer  and  motion  to  dissolve  tem- 
porary restraining  order,  filed  August  2, 
A.  D.  1907.  and  say:  Defendants  demur  to 
plaintiff's  first  amended  original  petition  fil- 
ed herein,  and  say  that  same  is  insufficient 
hi  law  to  entitle  them  to  the  relief  prayed 
for  and  presents  no  cause  of  action,  and  of 
this  they  pray  the  Judgment  of  the  court." 

Upon  oTermllng  this  general  demurrer,  the 
trial  court  entered  final  Judgment  as  follows: 

"On  this  the  17th  day  of  January,  1908, 
came  on  to  be  heard  the  above  styled  and 
Dombered  cause,  and  the  plaintiff  appearing 
by  its  attorneys  of  record,  and  the  defend- 
ants appearing  by  their  attorneys  of  record, 
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and  all  parties  having  announced  ready  for 
trial,  the  defendants  presented  to  the  court 
their  general  demurrer  to  the  plaintiff's  first 
amended  original  petition,  and  after  argu- 
ment by  all  parties,  the  court  being  of  the 
opinion  that  said  general  demurrer  is  not 
well  taken.  It  is  by  the  court  ordered,  ad- 
Judged,  and  decreed  that  said  general  demur- 
rer be  and  the  same  Is  hereby  in  all  things 
overruled.  Thereupon  the  defendants  an- 
nounced In  open  court  that  they  would  de- 
cline to  amend,  and  that  they  desired  to  make 
no  further  answer  In  the  cause,  and  It  ap- 
pearing to  the  court  that  the  allegations  of 
plaintMTs  petition  are  duly  verified,  and  not 
denied  by  any  pleading  filed  by  the  defend- 
ants, the  court  is  of  the  opinion  that  Judg- 
ment should  be  rendered  for  the  plaintiff. 
It  is  therefore  by  the  court  further  ordered, 
adjudged,  and  decreed  that  the  order  of  de- 
fendant, the  Railroad  Commission  of  Texas, 
of  date  July  20,  1907,  directing  the  plaintiff, 
the  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company,  on  or  before  the  Ist  day 
of  August,  1907,  to  reinstall  and  re-establish 
a  double  daily  pasenger  train  service  be- 
tween the  cities  of  Houston  and  San  Antonio, 
over  the  Victoria  Division  of  its  railway,  via 
Victoria,  as  they  supplied  it  prior  to  May  28. 
1907,  and  that  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company  arrange  its 
schedule  for  said  double  dally  passenger  train 
service,  and  file  a  copy  of  same  with  the  Rail- 
road Commission  of  Texas;  said  order  to  be- 
come effective  August  1,  1907,  be  declared  un- 
just, unreasonable,  void,  and  of  no  effect. 
And  It  is  by  the  court  further  ordered,  ad- 
Judged,  and  decreed  that  the  defendants,  the 
Railroad  Commission  of  Texas,  Allison  May- 
field,  Leonidas  Jefferson  Storey,  and  Oscar 
Branch  Colquitt,  be  perpetually  enjoined 
from  putting  In  force,  or  from  continuing  in 
force  or  effect,  said  order;  this  injunction  to 
be  effective  as  of  date  July  23,  1907.  And 
it  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  said  defendants  and  each 
of  them  be  and  are  hereby  restrahied  from 
Instructing  defendant  Robert  Vance  David- 
son, Attorney  General  of  the  state  of  Texas, 
to  institute  or  cause  to  be  instituted  against 
plaintiff  any  suit  or  suits  for  the  violation 
of  said  order,  and  that  they  and  each  of  them 
and  their  agents  be  restrained  and  enjoined 
from  delivering  to  the  said  defendant,  Rob- 
ert Vance  Davidson,  his  agents  or  attorneys, 
or  any  other  person,  any  copy  of  said  order, 
whether  certified  or  otherwise,  add  from  cer- 
tifying, or  in  any  manner  whatsoever  report- 
ing to  the  Attorney  General,  or  any  officer  of 
the  state  of  Texas,  any  evidence  or  facts 
showing  that  plaintiffs,  its  officers  or  agents, 
have  not  observed,  or  do  not  observe,  said 
order.  And  it  is  further  ordered,  adjudged, 
and  decreed  by  the  court  that  the  defendant 
Robert  Vance  Davidson,  Attorney  General  of 
the  state  of  Texas,  be  and  is  hereby  enjoined 
and  restrained  from  Instituting  or  causing  to 
be  Instituted  against  plaintiff,  its  officers  or 
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agents,  any  snlt,  proeecntlon,  or  proceeding  of 
any  character  whatsoever  for  the  collection 
of  any  penalty  or  penalties  for  the  ylolatimi 
of  said  order  or  compelling  the  performance 
thereof.  And  It  Is  further  ordered,  adjudged, 
and  decreed  by  the  court  that  said  defend- 
ants, the  Railroad  Ck»nmi88lon  of  Texas, 
Mayfleld,  Storey,  and  CSolqultt,  be  enjoined 
and  restrained  from  making  any  other  order, 
or  doing  any  other  act  or  thing  In  and  about 
the  matter  embraced  In  said  order.  It  Is  fur- 
ther ordered,  adjudged,  and  decreed  by  the 
court  that  defendants  pay  all  costs  of  this 
suit  To  all  of  which  judgment  and  to  each 
and  all  of  said  orders  the  defendants  In  open 
court  excepted  and  gave  notice  of  appeal  to 
the  Court  of  Civil  Appeals  for  the  Third  Su- 
preme Judicial  District  of  Texas." 

R.  V.  Davidson,  Atty.  6en.,  and  Claude 
Pollard,  Asst  Atty.  Gen.,  for  appellants. 
Gregory  &  Batts,  Baker,  Botts,  Parker  & 
Garwood,  and  Clarence  H.  Miller,  for  appel- 
lee. 

FISHER,  O.  J.  (after  stating  the  facts  as 
above).  The  plaintiff's  petition,  which  Is 
verified  by  aflSdavlt,  contains  a  distinct  aver- 
ment stating  the  facts  upon  which  It  Is  based: 
That  the  rule  or  order  of  the  Commission 
which  requires  the  operation  of  more  than 
one  passenger  train  each  way  a  day  Is  unrea- 
sonable and  unjust  The  defendants  by  an- 
swer did  not  see  fit  to  deny  this  fact  or  con- 
trovert it  in  any  manner,  but  were  cont^it 
with  merely  meeting  the  plaintiff's  case  with 
a  general  demurrer,  and,  when  the  same  was 
overruled,  declined,  so  the  judgment  states, 
to  further  answer.  The  general  demurrer  ad- 
mits the  truth  of  the  facts  well  pleaded,  and, 
the  petition  being  verified,  the  trial  court.  In 
accordance  with  the  usual  practice  In  such 
cases,  properly  rendered  judgment  against  the 
defendants.  School  Incorporation  v.  School 
District,  81  Tex.  148,  152,  16  S.  W.  742. 

It  Is  not  believed  that  the  law  that  announ- 
ces,  In  effect,  that  the  rules  of  the  Commis- 
sion are  held  to  be  prima  facie  correct  >nd 
that  one  attacking  same  shall  only  prevail 
when  the  evidence  satisfactorily  establishes 
the  fact  that  such  rules  are  unjust  and  un- 
reasonable, was  intended  to  control  or  abro- 
gate the  well-settled  rules  that  prevail  In 
cases  of  this  kind,  which  entitle' the  plaintiff 
to  judgment  when  no  answer  Is  filed,  and 
when  the  petition  is  verified  and  a  general 
demurrer  Is  overruled.  Whatever  other  rea- 
sons may  have  influenced  the  court  below  to 
render  j\idgment  in  plalntifTs  favor,  the  one 
just  discussed  Is  sufficient  upon  which  to 
base  our  affirmance,  and,  but  for  the  fact 
that  the  judgment  below  went  a  little  too  far, 
we  would  not  feel  the  necessity  of  expressing 
any  opinion  as  to  the  authority  of  the  Rail- 
road Commission  to  pass  and  promulgate  the 
order  In  question. 

The  judgment  restraining  the  defendants 
from  putting  Into  operation  and  effect  an  or- 
der requiring  the  operation  of  two  trains  a 


day  each  way  seems  to  be  perpetual,  and,  If 
this  is  its  correct  ctmstructlon,  It  went  too 
far,  provided  the  law  authorized  the  Railroad 
Commission  to  pass  and  enter  such  an  order. 
While  the  judgment  rendered  in  this  case  is 
a  bar  to  the  enforcement  of  the  order  up  to 
date.  If  the  law  authorized  the  passage  of 
such  an  order,  it  could  be  made  and  enforced 
hereafter,  provided  the  public  interests  re- 
quired it,  and  the  circumstances  exist  that 
authorize  that  to  be  done.  Thus,  it  will  be 
seen,  it  becomes  proper,  if  not  necessary,  to 
pass  upon  the  question  whether  the  Commis- 
sion was  authorized  by  law  to  make  and  pass 
such  an  order,  or  would  be  authorized  In  the 
future  to  make  a  like  order.  If  public  neces- 
sities required  It 

We  have  examined  the  act  of  the  Twenty- 
Eighth  Legislature,  on  page  183,  c.  117,  of  the 
Session  Laws  of  1903,  and  conclude  that  one 
of  its  objects  was  to  confer  upon  the  Rail- 
road Commission  the  power  to  require,  if  the 
circumstances  and  the  demands  of  the  public 
require  It  the  operation  of  more  than  one 
passenger  train  a  day  each  way.  As  the  ju- 
risdiction of  this  case  is  not  limited  to  this 
court  it  woiuld  serve  no  useful  purpose  to 
enter  upon  a  discussion  of  this  question,  or 
give  the  reasons  that  influence  us  In  placing 
this  construction  upon  the  statute;  but  how- 
ever, we  desire  to  emphasize  the  fact  that 
we  believe  the  Commission  derives  no  power 
from  the  common  law,  but  can  find  authority 
for  the  order  in  question  In  the  statute  re- 
ferred to,  and  further  exercise  of  this  author- 
ity is  a  question  to  be  determined  h^eafter 
by  the  Commission. 

We  find  it  unnecessary  to  pass  upon  the  ob- 
Jections  to  that  part  of  the  decree  that  seeks 
to  restrain  the  Attorney  Greneral  from  bring- 
ing suits  to  enforce  the  statute  prescribing 
penalties  for  a  breach  of  the  orders  and  rules 
passed  by  the  Commission,  for,  under  the  dis- 
position made  of  the  case,  he  certainly  could 
not  act  to  recover  a  penalty  for  the  violation 
of  an  order  which  the  court  below  and  this 
court  has  determined  should  not  up  to  the 
final  determination  of  this  case,  be  enforced 
on  the  ground,  as  above  said,  that  as  to  the 
facts  existing  up  to  the  time  of  this  judgment 
the  order  has  been  Judicially  ascertained  to 
be  unreasonable  and  unjust.  Wliat  may  oc- 
cur hereafter.  If  anything,  looking  to  the 
making  and  enforcement  of  an  order,  based 
upon  facts  arising  since  this  judgment  which 
In  the  opinion  of  the  Commission  may  in  the 
public  Interest  require  more  than  the  opera- 
tion of  one  train,  is  a  question  not  before  us. 

Let  the  Judgment  be  affirmed,  as  modified 
by  this  opinion. 

On  Rehearing. 

In  the  original  opinion.  In  holding  that 
the  Commission  could  exercise  only  such  au- 
thority as  was  expressly  or  impliedly  con- 
ferred upon  it  by  statute,  we  did  not  intend 
to  hold  that  the  state  In  its  sovereign  capa- 
city, acting  through  its  proper  channel,  could 


Digitized  by 


Google 


Tex.) 


MoLEAN  V.  BTITH. 


855 


not,  bj  numdamns  or  other  appropriate  remr 
edy,  proceed  against  a  railway  corporation  to 
require  It  to  p»fonn  tbose  duties  for  wbicli 
it  was  chartered,  and  to  furnish  those  facili- 
ties for  transportation  that  the  needs  of  the 
putdlc  required.  State  v.  Atlantic  &  Coast 
Line  R.  R.  Co.,  53  Fla.  660,  4A  South.  213. 
In  the  case  before  us  we  were  not  required 
to  pass  upon  that  question,  as,  in  onr  opinion, 
it  was  not  in  Issue.  We  are  still  of  the  opin- 
ion that  the  averments  of  the  petition,  when 
tested  by  the  general  demurrer,  were  suffi- 
cient It  Is  substantially  alleged  that  the 
trains  provided  by  the  road  were  sufficient  to 
transport  all  persons  who  applied  for  trans- 
portation, and  to  transport  all  property  ofTer- 
ed  for  transportation.  This  Is  about  all  that 
could  be  required  of  the  road,  and  it  certainly 
ought  not  to  1;%  required  to  operate  trains  for 
which  there  Is  no  need.  The  case  cited,  quot- 
ing from  Loralne  v.  Pittsburg.  J.,  R  ft  F. 
Ry.  Co.,  206  Pa.  132,  54  Atl.  580.  61  L.  R.  A. 
502,  TiBes  this  language:  "There  can  be  no 
doubt  of  the  duty  of  a  railway  company  to 
keep  Its  road  In  a  reasonable  state  of  repair 
and  in  a  safe  condition,  nor  Is  there  any 
doubt  of  its  duty  to  so  operate  it  as  to  afford 
adequate  facilities  for  the  transaction  of  such 
bnsiness  as  may  be  offered  it,  or  at  least  rea- 
sonably be  expected.  This  is  equally  true 
with  respect  to  passengers  and  freight  ^ 
to  the  extent  or  sufficiency  of  these  facili- 
ties, including  the  number  and  frequency  of 
trains,  that  is  to  be  Judged  of  and  governed 
diiefly  by  the  amount  of  business  on  the  Une 
of  the  road.  The  company,  however,  is  giv- 
en, as  It  8ba<ald  be,  a  very  large  discretion  in 
determining  all  questions  relating  to  the 
equipment  and  operation  of  its  road."  Ohio 
&  M.  Ry.  Co.  V.  People,  120  111.  200,  11  N.  E. 
347,  30  Am.  &  Eng.  Ry.  Cases,  609.  This,  In 
our  opinion,  expresses  the  correct  view  upon 
that  question,  subject,  however,  to  the  author- 
ity of  the  state,  or  the  Railroad  Commission, 
in  a  proper  case,  to  control  such  discretion 
when  tbe  Interests  of  the  public  require  that 
this  should  be  done. 
Uotlon  overruled. 


McT.RAN  V.  STITH  et  al.f 

(Court  of  Civil  Appeals  of  Texas.     April  22, 

igO&    On  Rehearing,  Jnne  17,  1908.) 

1.  APFEAI.    AND    BBBOB  —  PUEADIITO  —  OBJBO- 
TI0K8— WaIVEB. 

Objections  to  a  petition  will  i>e  considered 
waived  on  appeal  nnless  brought  forward  in 
^)pellant's  brief. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  3,  Appeal  and  Error,  ff  4256-4261.] 

2.  JcDGHEWT— Vacation— INSANITT. 

Where,  in  a  suit  to  vacate  a  judgment  in 
favor  of  plaintiff,  the  petition  alleged  that  plain- 
till  was  insane  at  the  time  the  jndgment  was 
recovered,  such  allegation  being  general  was 
mffident  to  make  tbe  question  ot  insanity  rele- 
vant for  ail  purposes  in  the  case,  and  not  to  lim- 
it it  'JO  the  issue  of  limitations. 

t  Writ  of  error  refused  by  Supreme  Court. 


5.  LnrrrATioK  aw  ACTrroNS—JuDainswT  —  Va- 
cation—Bili,  OP  Review — Salbs. 

A  bill  of  review  to  set  aside  a  jndgment 
for  fraud  and  also  to  set  aside  sales  of  land 
thereunder  is  only  barred  after  four  years. 

4.  Same— Suspension    and    Limitation— In - 

SANITY. 

Limitations  could  not  run  against  plaintiff's 
action   to  set   aside  a  judgment  for  irajud  to- 

§  ether   with   certain  sales   of   land   thereunder 
uring  the  time  plaintiff  was  jnsane,  nor  until 
his  sanity  was  restored. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Lhnitation  of  Actions,  U  413,  414.] 

6.  Insane  Persons— Actions  —  Judgment- 
Vacation — Fraud. 

Certain  notes  secured  by  a  vendor's  lien 
were  pledged  by  plaintiff  to  M.,  who  deposited 
the  notes  with  a  oank  for  safe-keeping  merely, 
neither  plaintiff  nor  M.  being  indebted  to  the 
bank.  Thereafter  the  bank,  without  any  inter- 
est in  tile  notes,  and  without  the  knowledge  and 
consent  of  either  plaintiff  or  M.,  and  while 
plaintiff  was  insane,  instituted  suit  on  one  of 
the  notes  in  plaintiff's  name  for  the  benefit  of 
itself  and  M.,  and  obtained  a  judgment  on  the 
note  and  for  foreclosure  of  the  lien.  Held,  that 
the  judgment  was  voidable  at  plaintiff's  elec- 
tion on  his  being  restored  to  sanity. 

6.  Vendob  and  Pcbchaseb- Vendor's  Lien 
-FoRECLosuBB— Sale— Vacation. 

A  national  bank,  while  the  holder,  merely 
as  bailee,  of  certain  notes  secured  by  a  vendor's 
lien,  sued  thereon  in  the  name  of  plaintiff,  the 
owner,  without  his  consent,  while  he  was  insane, 
and  obtained  a  judgment  of  foreclosure  and  an 
order  of  sale  under  which  it  purchased  the  prop- 
erty for  an  inadequate  consideration.  The  Dank 
paid  no  part  of  its  bid  e.Tcept  the  coats,  and 
later  transferred  the  property  to  defendant  who 
acted  as  the  hank's  attorney  in  the  sale  of  the 
land  under  the  judgment,  and  who  had  knowl- 
edge of  plaintiff's  insanity.  Held,  that  defend- 
ant was  charged  with  notice  of  the  invalidity  of 
the  judgment,  and  that  the  sale  was  voidable 
at  plaintiff's  election. 

7.  Executiob— Sale— RI8HT8  of  Pubchasebs 
— pubchasebs  fbom  execution  pubchaseb 
— Destbuction  of  Judgment— E>fect. 

When  a  party  to  a  jndgment  pnrchases  at 
a  sale  thereunder  at  a  time  when  the  judgment 
is  subject  to  reversal  or  review  by  a  proceed- 
ing for  that  purpose,  his  title  terminates  on  the 
destruction  of  the  jndgment,  which  result  is 
not  affected  by  the  fact  that  a  sale  has  been 
made  by  the  purchaser  under  the  execution  to 
an  innocent  purchaser  for  value. 

On  Rehearing. 

&  Lib  Pendens— Tebuination. 

Lis  pendens  does  not  necessarily  terminate 
on  the  rendition  of  judgment,  but  may  continue 
for  a  reasonable  time  thereafter  to  allow  the 
perfection  of  an  appeal  or  the  prosecution  of  a 
remedy  to  set  the  judgment  aside. 

9.  Vendor  and  Pubchaseb — Vendob'b  Lien— 
Fobeclosube  Sale— Vacation — Laches. 

When  an  action  is  instituted  to  set  aside  a 
sale  on  foreclosure  of  a  vendor's  lien  within  the- 
period  of  limitations  prescribed  by  law,  laches 
18  no  defense. 

10.  Judgment  —  Confobmitt  to  Petition  — 
Pbateb. 

In  a  suit  to  set  aside  a  judgment  on  a  note- 
secured  by  a  vendor's  lien  decreeing  the  fore- 
closure of  the  lien,  a  prayer  for  general  and  spe- 
cial relief  will  authorize  a  judgment  setting 
aside  a  sale  of  the  land  under  such  judgment. 

11.  Vendob  and  Pubchaseb— Rights  of  Pub- 
chaseb. 

A  purchaser  who  has  notice  of  a  fact  that 
will  avoid  the  title  of  his  grantor  accepts  the 
risk  of  having  his  title  defeated. 
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12.  BxEcrtmoN   —  6ai»— Vacation— Ihiadi- 

QUACT  OF  PMOB. 

When  an  execution  sale  is  attacked,  it  is 
not  necessary  to  show  affirmatively  tliat  the 
ground  relied  on  to  avoid  it  in  connection  with 
inadequacy  of  price  occasioned  the  Inadequacy, 
as  such  natural  connection  can  be  presumed. 

IS.    VeIVDOB   and   PtntCHABEB— VEnDOB'S  LlKR 

— FoRBCLOBUB*  —  Baxb— Vacation— iNADK- 

quACT  OF  Prick. 

Where  a  bank  without  authority  sued  on 
a  note  belonging'  to  plaintiff  secured  by_  a  ven- 
dor's lien  at  a  time  when  plaintiff's  insanity 
wa.s  generally  known  and  fraudulently  procured 
a  sale  of  the  land  to  itself  at  a  grossly  inade- 
quate price,  plaintiff's  mental  capacity  not  being 
an  issue  settled  by  the  fraudulent  judgment  ob- 
tained by  the  bank,  should  be  regarded  as  hav- 
ing deterred  bidders  at  the  sale,  and  as  causing 
to  some  extent  the  inadequacy  of  the  price  for 
which  the  land  was  sold. 

Appeal  from  District  CJourt,  Uano  County ; 
Clarence  Martin,  Judge. 

.\ctlon  by  Knight  Stith  and  others  against 
J.  H.  McLean.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

This  Is  an  action  by  appellee  Stlth  In  the 
nature  of  a  bill  of  review  to  set  aside  and 
annul  a  certain  Judgment  rendered  by  the 
district  court  of  Llano  county.  In  cause  Na 
901  on  December  18,  1885,  and  to  set  aside  a 
sale  made  under  an  order  of  court  baaed  on 
that  Judgment  The  Judgment  was  predicated 
upon  a  petition  wherein  It  is  alleged  that 
appellee  Stlth  brings  suit  for  himself  and  the 
use  and  benefit  of  Mrs.  S.  E.  Maffet  and  the 
Iron  City  National  Bank  on  a  promissory 
note  against  Ben  Collins.  It  Is  alleged  that 
this  is  one  of  three  notes  given  in  considera- 
tion for  the  purchase  price  of  a  certain  tract 
of  land  sold  by  appellee  Stlth  to  Collins,  each 
of  the  notes  being  for  $2,500.  A  foreclosure 
of  the  vendor's  lien  on  the  land  represented 
by  the  notes  was  prayed  for,  and  there  is  an 
averment  and  prayer  to  tlie  effect  that  Stith 
bad,  prior  to  tl»at  tlme^  recovered  a  Judgment 
on  the  first  of  the  three  notes  against  Ben 
Collins,  and  foreclosed  his  lien,  but  no  order 
of  sale  had  ever  been  issued,  and  it  is  asked 
that  an  order  of  sale  issue,  and  that  the  land 
in  question  l>e  sold,  and  the  proceeds  arising 
from  the  sale  be  apportioned  l)etween  the 
plaintiffs  in  cause  No.  901  and  the  Judgment 
formerly  recovered  by  appellee  Stlth.  This 
petition  was  filed  on  November  4,  1893,  and 
was  signed  by  Miller,  Dalrymple  &  Hack,  at- 
torneys for  plaintiff.  As  before  said.  Judg- 
ment was  rendered  in  this  cause  on  December 
18,  1895,  providing  for  a  recovery  in  favor  of 
appellee  Stlth  for  the  use  and  benefit  of  Mrs. 
S.  E.  Maffet  and  the  Iron  City  National  Bank 
on  the  $2,500  note  sued  on,  providing  for  an 
order  of  sale  of  the  land  in  question,  and  that 
the  proceeds  be  apportioned  to  the  Judgment 
formerly  recovered  by  Stlth  and  also  the  Judg- 
ment rendered  in  this  cause.  It  appears  that 
an  order  of  sale  was  issued  upon  the  Judg- 
ment rendered  in  cause  No.  001,  and  the  land 
in  question  was  purchased  by  the  Iron  City 
National  Bank  for  the  sum  of  $155,  which  ap- 
pears to  be  the  amount  bid,  as  shown  by  the 
return  of  the  officer.    This  sale  under  the  or- 


der was  on  July  6,  1897.  Thereafter  the  Iron 
City  National  Bank,  by  deed  of  date  October 
11,  1897,  sold  and  conveyed  the  land  in  ques- 
tion to  appellant,  McLean,  for  a  recited  con- 
sideration of  $500.  This  suit  was  iuatltuted 
by  appellee  Stlth  against  Mrs.  Sarah  Collins. 
Benton  Collins,  Richard  Collins,  and  Fran- 
cis CcdliuB,  the  heirs  and  representatives  of 
Ben  Collins,  deceased,  and  against  T.  J. 
Moore  and  W.  J.  Moore,  the  assignees  of 
and  successors  to  all  the  rights,  assets, 
and  liabilities  of  the  Iron  City  National 
Bank,  and  Mrs.  S.  E.  Maffet  and  tier  hus- 
band, S.  L.  Maffet,  and  J.  H.  McLean.  These 
are  all  of  the  parties  that  had  any  interest 
In  this  controversy,  and  that  were  necessary 
to  be  Joined  In  order  to  complete  tlie  bill,  as 
a  direct  attack  upon  the  Judgment  rendered 
in  cause  No.  901  and  the  sale  K>ade  under  it. 
Judgment  was  rendered  In  favor  of  apjjellee 
against  all  the  defendants  in  the  court  l)elow, 
setting  aside  and  canceling  the  Judgment  ren- 
dered in  cause  No.  901,  and  also  setting  aside 
and  annulling  the  sale  made  under  the  order 
of  sale  to  the  Iron  City  National  Bank  of  the 
land  In  question,  and  also  the  deed  from  the 
bank  to  the  appellant,  McLean.  Appellant, 
McLean,  only,  from  this  judgment  perfected 
an  appeal. 

Appellee's  petition  attacking  the  Judgment 
and  sale  is  somewhat  confusing,  but,  after 
omitting  some  minor  objections  to  the  Judg- 
ment attadied,  we  extract  from  it  the  follow- 
ing as  the  principal  grounds  for  relief:  Ap- 
pellee Stlth  alleges  that  he  was  the  owner 
of  the  tract  of  land  In  question,  and  he  sold 
the  same  to  Ben  Collins,  deceased,  for  the  sum 
of  $10,000,  $2,500  cash,  and  the  balance  in 
three  notes  of  $2,500  each;  that  when  the 
first  of  these  notes  became  due  he  brought 
suit  upon  it,  and  recovered  a  Judgment  against 
Collins  with  a  foreclosure  of  bis  vendor's  lien 
on  the  land  in  question;  that  he  was  the 
owner  of  the  other  two  notes,  the  second  of 
which  be  indorsed  to  Mrs.  Maffet  as  security 
for  a  loan  of  $400;  that  his  note  to  Mrs. 
Maffet  for  the  sum  of  $400,  together  with 
the  note  that  he  had  indorsed  to  her  as  se- 
curity for  same,  was  deposited  by  Mrs.  Maf- 
fet in  the  Iron  City  National  Bank  merely  for 
safe-keeping;  that  neither  he  nor  Mrs.  Maf- 
fet was  indebted  to  the  Iron  City  National 
Bank  In  any  sum,  nor  did  the  Iron  City  Na- 
tional Bank  own  any  interest  in  the  note  so 
deposited  with  It  by  Mrs.  Maffet  for  safe- 
keeping, but  nowlthstandlng  this,  the  Iron 
City  National  Bank,  without  the  knowledge 
or  consent  of  appellee  Stith  or  of  Mrs.  Maffet, 
and  without  their  authority,  instituted  the 
suit  known  as  cause  No.  901  in  the  district 
court  of  Llano  county  In  the  name  of  appel- 
lee Stlth  and  for  the  use  and  benefit  of  Mrs. 
Maffet  and  the  Iron  City  National  Bank; 
that  said  suit  and  Judgment,  and  foreclosure 
proceedings  that  followed  under  it,  was  a 
fraudulent  scheme  on  the  part  of  the  bank 
to  acquire  title  to  the  land,  and  to  defraud 
Mrs.  Maffet  and  the  plaintiff  Stlth.     It  la 
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also  averred  tbat  the  bank  caused  to  be  Is- 
sued an  order  of  sale  upon  this  Judgment,  and 
Qx  land  to  be  sold  and  at  the  sheriff's  sale 
became  the  purchaser  for  a  grossly  Inade- 
quate consideration.  Appellant,  McLean,  is 
charged  with  notice  of  the  fraudulent  pur- 
pose upon  the  part  of  the  bank  and  of  all 
the  other  facts  which  It  Is  claimed  were 
sufficient  to  entitle  the  plaintiff  to  hare  the 
Judgment  and  sale  annulled.  It  Is  also  aver- 
red that  neither  plaintiff  nor  Mrs.  Maffet 
knew  of  the  iwndency  of  the  suit  known  as 
cause  No.  901,  nor  of  the  Judgment  recovered, 
nor  of  the  sale  made  under  it  until  long  after- 
wards. It  Is  also  averred  by  appellee  that,  at 
the  time  of  the  institution  of  cause  No.  901, 
the  rendition  of  Judgment^  and  the  sale  made 
tinder  it,  and  the  sale  to  McLean  and  long 
afterwards,  he  was  insane. 

The  findings  of  fact  and  conclusions  of  law 
of  the  trial  court  are  as  follows : 

"Findings  of  Fact 

"First  I  find  that  on  the  17th  day  of 
March.  1892,  the  plaintiff  Knight  Stith  was 
the  owner  of  the  land  described  in  his  sev- 
enth amended  original  petition ;  It  being  the 
Identical  land  claimed  by  defendant  J.  H. 
McLean  through  purchase  from  the  Ircm  City 
Xational  Bank  by  deed  dated  October  11, 
1897,  and  being  the  land  described  in  the 
Judgment  rendered  in  this  cause,  and  that 
plaintiff  being  the  owner  of  said  land  con- 
veyed the  same  to  Ben  06111ns  by  deed  dated 
the  17tb  day  of  March,  1892.  The  said  Ben 
Collins,  vendee,  paying  to  plaintiff  Knight 
Stith  llierefor  the  sum  of  $2,500  cash,  and 
execnted  as  part  payment  for  said  land  hia 
three  certain  promissory  notes  for  the  sum  of 
$2,500  each,  due  six,  twelve,  and  twenty-four 
months  after  date  respectively,  each  note 
bearing  Interest  at  the  rate  of  8  per  cent  per 
aminm  and  providing  for  10  per  cent,  addi- 
tional as  attorney's  fees,  etc..  If  placed  In  the 
bands  of  an  attorney  for  collection,  each  and 
all  of  said  notes  being  secured  by  a  vendor's 
Hen  retained  on  said  land  to  secure  payment 
thereof  according  to  their  tenor,  effect,  and 
reading,  and  that  said  deed  conveying  said 
land  and  retaining  vendor's  lien  to  secure 
payment  of  each  and  all  of  said  notes  was 
delivered  by  plahitlff  Knight  Stith  to  Ben 
Collins  and  duly  recorded  In  deed  records  of 
lilano  county,  Tex.,  and  that  said  land  was 
situated  in  Llano  county,  Tex.,  and  described 
as  set  out  in  plalntiCTs  petition  and  defend- 
ant J.  H.  McLean's  answer,  and  that  there  is 
no  iBsae  as  to  the  identity  or  description  of 
said  land  between  plaintiff  and  defendant. 

"Second.  I  find  that  said  first  note  for 
12,500  and  interest  having  become  due,  and 
the  said  Ben  Collins  having  failed  to  pay  off 
and  discharge  the  same  or  cause  it  to  be 
done,  the  plaintiff  Knight  Stith,  as  plaintiff 
In  cause  No.  836  on  the  docket  of  the  district 
court  of  Llano  county,  in  a  suit  entitled 
'Knight  Stith  v.  Ben  Collins,'  Instituted  suit 
on  said  note  and  secured  Judgment  for  $2,- 


194.74,  the  amount  due  on  said  note,  and 
all  costs  of  suit,  said  Judgment  providing 
for  the  foreclosure  of  the  vendor's  lien  ex- 
Istlng  on  said  land  to  secure  payment  of 
said  first  note,  and  that  said  judgment  was 
properly  and  legally  entered  upon  the  minutes 
of  the  district  court  of  Llano  county,  Tex., 
on  the  2eth  day  of  May,  1893,  Record  Book 
B,  page  24,  after  due  and  legal  service  on 
the  defendant  Ben  Collins  in  that  case,  said 
Judgment  further  providing  for  an  order  of 
sale  that  said  land  be  sold  under  the  terms 
of  said  Judgment,  and  the  proceeds  of  sale 
applied  to  the  payment  of  Judgment  therein 
rendered  on  the  note  sued  on  in  that  case.  I 
find  that  no  execution  was  issued  on  said 
Judgment  until  19th  day  of  July,  1895,  and 
alias  execution  Issued  17th  of  March,  1902, 
and  plurles  execution  Issued  June  13,  1902. 
I  find  that  order  of  sale  issued  but  the  land 
upon  which  the  vendor's  lien  was  retained 
was  not  sold  to  satisfy  said  Judgment    I  find 

that  on  the  day  of  March,  1893,  the 

plaintiff  Knight  Stith  borrowed  $400  from 
Mrs.  S.  E.  Maffet,  due  12  months  after  date 
bearing  12  per  cent  Interest,  and  delivered 
to  her  the  second  note  for  $2,500  given  by 
said  Collins,  which  had  been  executed  and  de- 
livered by  Collins  to  Stith  in  payment  for 
said  tract  of  land,  and  which  was  secured 
by  vendor's  lien  on  same  as  collateral  se- 
curity to  secure  payment  by  Stith  to  Mrs.  S. 
E.  Maffet  of  said  $400  note.  I  find  that  Mrs. 
Maffet,  who  was  a  married  woman,  deposited 
said  two  notes  with  the  Iron  City  National 
Bank,  h  national  bank  incorporated  under  the 
laws  of  the  United  States,  for  safe-keeping 
In  April  or  May,  1893,  she  at  no  time  owing 
said  bank  any  sum  of  money  whatever,  nor 
being  guarantor  for  any  one  else  at  said  bank 
for  any  sum  of  money.  I  find  that  said  third 
note  for  $2,500  had  been  deposited  by  plain- 
tiff with  the  Iron  City  National  Bank  as  se- 
curity for  some  business  transactions  with 
said  bank,  but  that  on  the  4th  day  of  Novem- 
ber, 1803,  the  plaintiff  owed  said  bank  no  sum 
of  money  whatever,  and  said  third  note  for 
$2,500,  and  which  retained  a  vendor's  lien  on 
said  land,  was  the  proi)erty  of  plaintiff,  and 
no  other  jierson  had  any  interest  therein  at 
the  time  Judgment  in  cause  No.  901  was  ren- 
dered, and  If  same  was  in  possession  of  said 
Iron  City  National  Bank  at  said  dnte  that  it 
held  same  on  deposit  In  trust  for  the  plain- 
tiff Knight  SUth  and  bad  no  Interest  there- 
in.    I  find  that  on  the day  of  April, 

1803,  the  plaintiff  Knight  Stith  became  of  un- 
sound mind  and  continued  In  said  state  of  un- 
sound mind  up  to  the  30th  of  June,  1899,  and 
during  all  of  said  time  was  incapable  of  con- 
tracting and  was  mentally  unable  to  know 
what  he  was  doing.  I  further  find  that  sub- 
sequent to  June  30,  1899,  he  was  at  many 
times  of  unsound  mind  and  unable  to  under- 
stand the  ordinary  transactions  of  life  up  to 
January,  1902,  though  he  was  rational  at 
times  during  said  latter  period.  During  all 
of  the  other  period  from  April,  1893,  until 
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June  30,  1889,  I  found  blm  to  have  been  of 
unsound  mind.  1  find  that  the  Iron  City  Na- 
tional Bank  directed  its  attorneys  to  Institute 
suit  in  the  district  court  of  Llano  county, 
Tex.,  on  said  second  note  for  $2,500  as  above 
described,  and  on  the  16th  of  December,  1895, 
said  bank  had  filed  in  said  court  a  suit  num- 
bered 901  on  the  docket  of  said  court,  and 
entitled  'Knight  Stith.  Plff.,  for  the  Use  of 
Mrs.  S.  E.  Slaffet  and  Iron  City  National 
Bank,  vs.  Ben  Collins';  that  said  suit  was 
brought  to  secure  judgment  and  foreclosure 
of  vendor's  lien  on  the  land  above  described 
for  the  amount  of  said  second  note  then  due. 
I  find  that  at  the  date  of  the  institution  of 
said  suit  that  the  {flaintift  Knight  Stith  was 
of  unsound  mind  and  that  no  guardian  had 
been  appointed  for  him.  I  find  that  at  said 
date  the  said  Knight  Stith  nor  the  said  Mrs. 
S.  EL  MafTet,  nor  either  of  them,  owed  the 
Iron  City  National  Bank  any  sum  of  money 
whatever,  nor  they  or  either  of  them  in  any 
wise  obligated  or  responsible  to  said  bank  for 
any  other  person's  obligation.  I  find  that  nei- 
ther of  said  parties  requested  or  authorized 
said  bank  to  institute  suit  on  said  second  note 
in  the  name  of  Knight  Stith,  as  plaintiff,  for 
the  use  of  said  bank  and  said  Mrs.  S.  E.  Maf- 
fet.  I  find  that  Mrs.  Maffet  who  was  a  mar- 
ried woman,  having  been  informed  that  said 
bank  was  about  to  sue  on  said  note,  went  to 
the  officers  of  said  bank  and  demanded  pos- 
ses.<3ton  of  said  second  note  of  plalntlfF  for 
$2,500  and  also  her  note  of  $400,  and  said 
bank  refused  to  deliver  said  notes  or  either 
of  them,  and  forcibly  retained  possession  of 
same  against  her  will,  and  when  said  Mrs. 
S.  E.  Maffet  learned  that  said  notes  had  been 
placed  In  the  bands  of  an  attorney  she  de- 
manded same  of  said  attorneys  for  said  bank, 
and  demanded  that  if  any  suit  had  been  com- 
menced on  said  notes  that  it  be  withdrawn. 
After  having  served  said  notice  and  demand 
on  said  bank  and  Its  attorneys,  Mrs.  Maffet 
left  LJano  for  her  home,  and  never  secured 
possession  of  said  notes,  nor  learned  or  knew 
of  any  suit  Instituted  thereon,  never  had  any 
notice  of  same,  gave  no  authority  to  bring 
said  suit  nor  knew  of  its  existence,  until  this 
suit  was  filed  July  5,  1902,  except  that  some 
person,  long  after  Judgment  rendered  in  cause 
No.  901,  told  her  that  the  bank  had  sued  on 
said  second  note;  the  Iron  City  National 
Bank  at  that  time  having  liquidated  its  buBi- 
ness  affairs,  and  had  been  succeeded  by  T.  J. 
and  W.  J.  Moore,  defendants  herein. 

"I  find  that  at  the  institution  of  said  suit 
No.  901  that  said  Iron  City  National  Bank 
had  no  interest  whatever  in  said  note  nor  any 
part  thereof,  that  it  did  bold  same  for  any 
security  for  any  debt  due  it  or  to  become  due, 
and  that  said  note  was  the  property  of  plain- 
tiff Knight  Stith,  and  at  date  of  rendition  of 
judgment  in  cause  No.  901  Knight  Stith  did 
not  owe  said  bank  any  sum  whatever.  I  find 
that  said  cause  was  tried  and  Judgment  se- 
cured for  the  sum  of  $3,483.32%  due  on 
said  note  and  foreclosing  the  vendor's  lien 


on  said  land  above  described,  and  provid- 
ing for  order  of  sale  of  the  land  to  satisfy 
said  Judgment.  I  further  find  tliat  said  Judg- 
ment in  said  canse  No.  901  expressly  finds 
and  provides  that  the  plaintiff  Knight  Stltb 
(same  plaintiff  as  in  canse  No.  836)  had  pro- 
cured Judgment  in  canse  No.  836  in  district 
court  of  Llano  county  for  the  sum  of  $2,- 
194.74,  and  foreclosing  vendor's  Hen  on  the 
same  land,  which  said  Judgment  was  then 
unsatisfied  and  a  valid  subsisting  Judgment, 
and  that  there  was  also  outstanding  a  third 
note  for  a  similar  amount  also  secured  by 
vendor's  Hen,  all  of  equal  dignity  and  effect, 
that  for  that  reason  the  Judgment  in  cause 
No.  901  directed  that  the  proceeds  of  the  sale 
of  the  land  be  psorated  to  the  payment  of 
both  Judgments  as  no  sale  bad  been  made  un- 
der judgment  836  which  was  rendered  prior 
to  that  In  No.  901.  I  find  that  said  judgment 
In  cause  No.  901  expressly  recites  the  valid- 
ity and  legality  of  plaintiff's  Judgment  In 
cause  No.  836  In  this  court  entered  of  record 
at  a  former  term.  I  find  that  under  such  judg- 
ment the  order  of  sale  was  Issued  and  the 
land  was  bought  In  at  said  sale  for  $155  by 
said  bank ;  that  It  was  then  a  national  bank, 
and  had  no  Interest  whatever  in  the  notes 
sued  on,  and  that  said  bank  at  said  sale  bo- 
came  the  purchaser  of  real  estate  under  a 
judgment  in  which  it  had  no  Interest,  right, 
or  title.  I  find  that  said  sum  of  $155  was  a 
wholly  Inadequate  price  for  said  land,  and 
that  It  was  worth  at  the  time  of  said  sale 
from  $500  to  $1,000.  I  find  that  the  order  of 
sale  was  prepared  by  J.  H.  McLean,  the  de- 
fendant In  this  suit,  who  was  then  acting  as 
attorney  for  said  Iron  City  National  Bank, 
and  that  said  McLean  attended  to  the  legal 
work  and  advice  attending  said  purchase  by 
said  bank  under  the  judgment  In  cause  No. 
901.  I  farther  find  that  defendant  J.  H.  Mc- 
Lean was  not  the  attorney  for  the  bank  at 
the  Institution  of  suit  No.  901,  and  knew  ab- 
solutely nothing  about  the  transaction  except 
what  was  brought  to  his  notice  by  an  exam- 
ination of  the  records  in  cause  No.  901,  and 
what  was  brought  to  his  notice  as  an  attor- 
ney in  preparing  the  order  of  sale  under  said 
Judgment  and  attending  to  the  purchase  by 
the  bank  as  its  attorney,  dating  from  shortly 
prior  to  July  6,  1807,  and  that  he  was  in  no 
wise  connected  with  said  suit  No.  901  prior 
thereto.  I  find  that  said  bank  had  said  land 
deeded  to  it  by  the  sheriff  of  Llano  county 
under  sale  by  virtue  of  said  Judgment  in 
cause  No.  901  on  the  ©th  day  of  July,  1897, 
and  took  possession  of  the  land  as  its  prop- 
erty under  said  deed.  I  find  that  no  cash 
was  paid  at  said  sale,  except  costs-  of  court 
though  said  Judgment  In  No.  901  provided  for 
the  sum  realized  to  be  prorated  to  cause  No. 
836,  and  I  find  that  no  sum  whatever  was 
paid  on  cause  No.  836,  and  no  one  entitled  to 
receive  balance  ever  received  any  sum.  I 
find,  in  addition  to  the  judgment  in  cause  No. 
901  admitting  and  specifying  the  validity  and 
providing  for  the  protection  of  Judgment  in 
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cause  Mo.  836,  that  on  Inspection  of  the  pe- 
tition In  cause  No.  901  filed  therein,  while  It 
Is  styled  'Knight  Stlth,  for  the  Use  of  the 
Iron  City  National  Bank  and  Mrs.  S.  E. 
Maffet,'  expressly  alleges  that  Knight  Stlth 
was  the  owner  of  all  the  notes  given  for  the 
purchase  money  of  the  land ;  that  he  had  re- 
dnced  the  first  of  said  notes  to  a  Judgment  in 
said  district  court  on  the  26th  day  of  May, 
1898;  that  It  was  a  valid,  subsisting,  and 
nnsatlsfled  Judgment,  and  that  said  Stlth  was 
the  owner  of  said  second  note  sued  on,  and 
also  of  the  third  note  that  was  not  then  due 
and  was  BtlU  outstanding  and  unsatisfied, 
and  said  petition  which  was  on  file  among  the 
papers  In  the  case  upon  which  Judgment  was 
rendered,  also  specifying  the  validity  of 
Stltb's  Judgment  In  No.  836,  and  order  of  sale 
prepared  by  defendant  J.  H.  McLean,  attor- 
ney for  said  Iron  City  National  Banlc — in  no 
wise  contained  any  allegation  or  statement 
of  any  fact  that  would  show  any  right  of 
title  or  interest  whatever  in  either  said  bank 
or  Mrs.  S.  E.  Maffet  to  any  portion  of  said 
note  sued  on.  I  find,  on  the  other  band,  that 
the  petition  and  Judgment  botb  positively  and 
clearly  assert  the  sole  title  to  be  in  plaintiff 
Knight  Stith.  I  find  that  said  Iron  City  Na- 
tional Bank  then  sold  the  land  in  question  to 
the  defendant  J.  H.  McLean  by  deed  dated 
11th  day  of  October,  1807,  for  which  defend- 
ant exchanged  to  said  bank  other  lands  val- 
ued at  $500,  and  that  defendant  has  been  in 
possession  of  said  lands  under  his  deed  duly 
recorded  and  paying  all  taxes  thereon  due 
ever  since  said  date,  having  the  same  inclosed 
by  wire  fence.  I  find  that  prior  to  defendant 
UcLean's  purchase  of  the  land  from  said 
bank  he  sent  one  Tom  Moore  to  plaintiff  to 
ask  him  where  said  third  note  was  which  was 
outstanding  against  the  land,  and  that  said 
Moore  told  defendant  McLean  that  plaintiff 
Stlth  said  the  bank  owned  everything. 

"I  find  that  said  Moore  did  go  to  plaintiff 
at  the  request  of  defendant  McLean  and  ask 
plaintiff  where  said  third  vendor's  Hen  note 
was,  and  plaintiff  replied  that  the  bank  own- 
ed everything.  I  find  that  said  Moore  was 
a  successor  of  said  Iron  City  National  Bank. 
I  find  that  at  the  time  plaintiff  made  said 
statement  to  said  Moore  he  had  not  recovered 
from  his  nnsound  condition  of  mind,  and  that 
he  was  not  mentally  capable  of  transacting 
bn!<iness  affairs  or  anything  else  with  any  In- 
te&lgence  whatever.  I  find  that  this  suit  was 
Instituted  on  the  5th  day  of  July,  1902,  less 
than  four  years  since  the  rendering  of  the 
Judgment  In  cause  No.  901  on  the  docket  of 
the  district  court  of  Llano  county,  under 
which  Judgment  the  defendant  J.  H.  McLean 
claims  the  land  In  controversy,  after  deduct- 
big  the  time  during  which  plaintiff  was  of 
unsound  mind,  to  wit,  from  April  1893,  to 
Jane  30, 1899.  - 1  find  that  after  deducting  the 
time  that  plaintiff  was  of  unsound  mind  that 
the  defendant  J.  H.  McLean  has  not  been  In 
peaceable,  adverse  possession  of  the  land  in 
controversy  for  five  years  under  the  five-year 


statute  of  limitation,  prior  to  the  institution 
of  this  suit ;  that  he  went  into  possession  of 
the  same  under  his  recorded  deed  on  October 
11,  1897,  and  that  this  suit,  was  instituted  on 
the  Cth  day  of  July,  1902,  and  that  during 
that  time  the  plaintiff  was  of  unsound  mind 
from  April,  1893,  until  the  30th  day  of  June, 
1899,  and  thereafter  was  of  unsound  mind 
at  times  until  January,  1902,  and  not  com- 
petent to  transact  business.  I  find  that  Mrs. 
S.  B.  Maffet  was  the  owner  of  the  $400  note 
given  by  plaintiff  to  her  and  as  collateral 
thereto  he  had  delivered  the  second  note  of 
the  series  for  which  the  land  in  controversy 
herein  was  sold — had  never  parted  with  the 
title  to  the  same,  and  at  the  time  of  this  trial 
she  has  surrendered  title  and  possession  of 
said  second  note  to  this  plaintiff,  and  surren- 
ders all  claim  that  she  ever  had  thereto,  and 
also  surrenders  to  plaintiff  his  said  $400  note 
given  by  him  to  said  Mrs.  S.  E.  Maffet  for 
said  amount  acknowledged  payment  of  the 
same  in  full  by  plaintiff.  I  find  that  Mrs. 
S.  E.  Maffet  was  never  paid  anything  by  said 
Iron  City  National  Bank ;  that  said  bank 
willfully  and  fraudulently  secreted  her  note 
and  refused  to  surrender  It  to  her;  that  it 
was  never  returned  to  her ;  and  that  she  has 
never  learned  nor  can  she  ascertain  what  has 
become  of  it,  except  that  said  bank  retained 
possession  of  same  over  her  protest  and  with 
no  interest  in  it  whatever.  I  find  that  she 
never  knew  of  said  suit  No.  901  being  Institut- 
ed until  after  Judgment  obtained,  and  then 
only  as  a  nmior,  and  that  the  land  had  been 
sold  without  her  knowledge  or  consent,  and 
she  had  no  notice  thereof.  I  find  that  the 
plaintiff  Knight  Stlth  never  knew  of  said 
cause  No.  901  being  on  the  docket  of  the  dis- 
trict court  of  Llano  county,  or  of  Judgment 
rendered  therein  or  of  sale  of  land  thereunder 
until  some  time  in  the  year  1902,  when  he 
had  partially  recovered  from  his  unsound  con- 
dition of  mind.  I  find  that  plainUff  Knight 
Stlth  is  the  owner  of  all  the  notes  given  for 
the  purchase  money  of  said  land  In  contro- 
versy herein,  end  that  he  is  the  owner  of  the 
prior  Judgment  in  cause  No.  836,  which  is  a 
valid,  subsisting,  and  unsatisfied  Judgment, 
and  that  be  now  owns  all  of  said  notes  and 
said  Judgment  together  with  the  vendor's 
lien  existing  against  said  land  to  secure  pay- 
ment of  same,  and  that  no  other  person  owns 
any  right,  title,  or  interest  therein.  I  find 
that  Ben  Collins  Is  dead,  and  that  he  had  left 
surviving  him  his  wife,  Sarah  Collins,  and 
three  children,  Benton,  Francis,  and  Richard 
Collins,  his  only  heirs:  I  find  that  Ben  Col- 
lins was  absent  from  the  state  of  Texas  since 
1883,  and  has  beoi  absent  ever  since  except 
about  one  year. 

"From  the  foregoing  facts  X  deduce  the 
following: 

'*OoncluBl6ns  of  Law. 

"That  Judgment  No.  836,  Knight  Stlth  v. 
Ben  Collins,  In  the  district  court  of  Llano 
county,  wherein  Judgment  was  rendered  fore- 
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closing  the  Uen  on  the  land  in  controversy  in 
this  stilt,  on  the  26tli  day  of  May,  1893,  sbould 
be  reviyed,  and  said  lieo  established  and  be- 
come in  fnll  force  and  effect,  and  that  plain- 
tiff Knight  Stith  be  entitled  to  a  Judgment 
so  declaring  and  decreeing  that  the  vendor's 
lien  existing  to  aecure  payment  of  said  first 
note  be  foreclosed  and  said  land  be  sold  un- 
der order  of  sale  of  this  court  to  satisfy  said 
Judgment,  protecting  therein  the  rights  given 
by  Vendor's  lien  on  said  land  to  secure  pay- 
ment of  said  two  other  $2,500  notes  owned 
by  plaintiff.  That  the  Judgment  in  cause  No. 
901,  Knight  Stlth,  for  the  Use  of  the  Iron 
City  National  Bank  and  Mrs.  S.  T.  Maflet,  v. 
Ben  Collins,  is  absolutely  void.  Plaintiff 
being  of  unsound  mind  at  the  institution  of 
same,  and  said  bank  having  no  authority  to 
bring  said  suit,  and  having  no  interest  in  the 
subject-matter;  that  the  institution  of  said 
suit  by  said  bank  was  a  willful  and  fraudu- 
lent conversion  of  said  note  without  the  con- 
sent of  the  owner,  and  done  with  the  fraudu- 
lent intent  to  convert  and  apply  the  proceeds 
thereof  to  its  own  use  and  benefit,  and  that 
neither  plaintiff  nor  Mrs.  S.  E.  Maffet  were 
parties  to  said  suit,  and  that  said  Judgment 
obtained  thereby  is  void,  and  can  convey  no 
right  of  title  whatever;  that  said  bank  hav- 
ing no  interest,  directly  or  indirectly,  in  said 
note  for  any  purpose,  as  affirmatively  shown 
by  the  judgment  and  petition  on  file  in  said 
cause  No.  901,  the  sale  to  it  of  real  estate  is 
absolutely  void,  It  being  prohibited  from  pur- 
chasing real  estate  in  the  transaction  of  its 
business  affairs,  except  for  certain  purposes 
enumerated  by  law,  and  the  Judgment  clearly 
showing  that  no  such  purchase  was  made  In 
that  case;  that  the  Judgment  in  said  cause 
No.  901,  and  the  sale  made  thereunder  should 
be  canceled  and  set  aside  as  a  cloud  upon 
plaintiff's  title  to  said  land  and  his  right  to 
foreclose  his  said  lien  in  cause  No.  826,  as 
aforesaid;  that  defendant  McLean,  although 
he  was  not  advised  as  to  the  fraudulent  acts 
and  conduct  of  said  Iron  City  National  Bank 
in  fraudulently  converting  plaintiff's  prop- 
erty to  Its  own  use  and  benefit,  was  in  law 
compelled  to  take  notice  of  the  Judgment  in 
cause  No.  901  when  he,  as  attorney  for  said 
bank,  prepared  the  order  of  sale,  and  directed 
the  legal  steps  consummating  said  sale  to 
said  bank  under  said  Judgment,  and  said 
judgment  expressly  providing  for  the  protec- 
tion of  plaintiff's  rights  in  a  prior  Judgment 
No.  836,  foreclosing  a  lien  on  the  same  land, 
and  for  the  protection  of  the  third  note  simi- 
larly secured,  was  sufflcient  notice  to  defend- 
ant of  plaintiff's  rights  therein,  and  would 
demand  of  him  an  inspection  of  the  papers 
in  said  cause  wherein  the  petition  disclosed 
plaintiff's  sole  title  to  said  note  and  no  in- 
terest to  the  same,  whatever,  in  said  bank; 
that  the  plaintiff  bn\4ng  been  of  unsound 
mind  from  April,  1893,  until  June  SO,  1899, 
the  statutes  of  limitation  would  not  run 
against  him;  that  the  defendant  McLean 
having  acted  as  attorney  for  said  bank  in  its 


attempted  purchase  of  plaintiff's  land,  and 
preparing  the  order  of  sale  Issued  therein,  in 
law  was  put  upon-  notice  of  plaintiff's  rights 
and  title  to  said  land,  and  could  not  claim 
to  be  an  innocent  purchaser  for  value;  that 
plaintiff  being  the  owner  and  holder  of  all 
rights  under  said  three  notes  given  for  the 
purchase  money  of  said  land,  and  being  at 
the  time  of  this  trial  the  exclusive  owner  of 
them  all,  is  entitled  to  elect  to  have  his  ven- 
dor's Hen  foreclosed  to  secure  payment  of  bis 
original  Judgment  in  cause  No.  836,  and  at 
the  same  time  let  the  Judgment  of  foreclo- 
sure provide  that  order  of  sale  provide  that 
proceeds  should  be  prorated  to  the  payment 
of  said  other  two  notes,  if  any  other  holder 
there  be,  the  third  note  having  l>een  lost  or 
stolm  from  plaintiff;  that  defendant  is  en- 
titled to  judgment  against  all  of  the  defend- 
ants foreclosing  his  lien  on  all  the  land  to 
secure  payment  of  his  Judgment  in  cause  No. 
836,  for  order  of  sale  to  satisfy  same,  and 
for  Judgment  canceling  and  setting  aside  all 
proceedings  had  In  cause  No.  901,  and  can- 
celing deed  by  the  Iron  City  National  Bank 
to  the  defendant  J.  H.  McTvean,  and  for  all 
costs  of  suit;  that  should  it  be  held  that 
said  judgment  in  cause  No.  901  aforesaid  is 
only  voidable  and  not  absolutely  void,  then 
that  it  was  obtained  by  fraud  and  deception, 
and  the  illegal  acts  of  said  Iron  City  Nation- 
al Bank  with  intent  to  defraud  plaintiff  and 
Mrs.  S.  E.  Maffet  out  of  their  Just  rights  can 
and  should  be  set  aside  for  such  fraud,  and 
the  suit  having  been  Instituted  within  the 
four  years,  after  deducting  the  time  of  plain- 
tiff's unsound  condition  of  mind,  should  be 
set  aside;  that  the  defendant  J.  H.  McLean, 
though  having  no  notice  of  such  fraud  on  the 
part  of  the  bank  directly  or  indirectly  by 
participation  therein,  yet  the  law  would  im- 
pute notice  to  him  by  reason  of  the  acts  and 
steps  he  took  in  the  procedure  in  said  cause 
No.  901  as  the  attorney  for  said  bank,  and 
said  Judgment  being  voidable  only  could  be 
set  aside  as  to  him  as  well  as  to  said  bank." 

C.  H.  Miller  and  Sam'l  Spears,  for  appel- 
lant   John  C.  Oatman,  for  appellees. 

FISHER,  C.  J.  (after  stating  the  facts  as 
above).  Before  reaching  the  principal  ques- 
tion upon  which  we  dispose  of  this  appeal, 
we  desire  to  say  that,  in  some  respects,  the 
petition  upon  which  appellee  went  to  trial  is 
not  altogether  definite,  but  there  are  no  as- 
signments of  error  complaining  of  the  ac- 
tion of  the  court  in  overruling  appellant's  de- 
murrers. The  petition  in  the  main  states  a 
cause  of  action,  and,  if  It  was  subject  to  ob- 
jections, they  must  be  considered  as  waived, 
because  not  brought  forward  in  appellant's 
brief.  We  do  not  agree  with  appellant  that 
the  averments  of  the  plalntlfCs  petition  on 
the  question  of  insanity  can  only  be  consider- 
ed on  the  issue  of  limitation.  The  averments 
do  not  expressly  confine  the  insanity  to  this 
question,  and  it  is  broad  enough  to  permit 
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the  court  to  consider  appellee's  Insanity  for 
all  purposes  for  which  this  question  could  be 
considered  In  a  case  of  this  nature. 

We  also  notice  the  fact  that  the  question 
Enggested  by  the  evidence  of  the  appellant, 
McLean,  that  when  he  purchased  from  the 
bank  he  relied  upon  the  statement  made  by 
Stlth  that  the  bank  owned  the  Collins  notes, 
Is  not  presented  by  an  assignment  of  error. 
In  other  words,  appellant  does  not  claim  by 
an  assignment  that  appellee  Stlth  would  be 
estopped  to  assert  the  fact  that  the  bank  did 
not  own  the  notes  when  he  (McLean)  pur- 
chased. As  to  this  question,  however,  the 
court  found  that  the  statement  so  made  by 
Stlth  was  at  a  time  when  he  was  not  mental- 
ly responsible.  At  this  stage  we  will  dispose 
of  the  questions  of  limitation  raised  by  ap- 
pellant. The  remedy  here  luToked,  so  much 
of  It  as  Is  In  the  nature  of  a  bill  of  review  to 
Kt  aside  the  Judgment,  as  well  as  the  remedy 
to  set  aside  the  sales  made  to  the  bank  and  by 
It  to  McLean,  Is  only  barred  within  four 
years  (Stewart  ▼.  Robblns,  27  Tex.  CIt.  App. 
188,  65  S.  W.  901;  Rose  v.  Darby,  88  Tex. 
Clr.  App.  341,  76  S.  W.  799),  and  limitation 
would  not  operate  against  appellee,  a  lunatic, 
until  bis  sanity  was  restored,  nemlng  t. 
Seeligson,  57  Tex.  632 ;  Brown  ▼.  Rentfro,  67 
Tex.  333;   Dennl  v.  Elliott,  eO  Tex.  339. 

The  findings  of  fact  of  the  trial  court  are, 
In  the  main,  supported  by  the  evidence,  but, 
hi  order  to  affirm  the  Judgment,  we  are  not 
required  to  approve  the  findings  In  every  re- 
spect, nor  Is  It  required  that  we  should  agree 
to  tbe  legal  conclusion  reached  by  the  court 
below  that  the  Judgment  rendered  In  cause 
No.  901  was  void.  Nor  is  It  necessary,  In 
reaching  a  conclusion  favorable  to  appellee, 
that  we  should  base  our  action  on  the  same 
grounds  and  for  the  same  reasons  given  by 
the  trial  court  But  there  are  three  facts 
which  are  conclusively  and  definitely  settled 
by  the  findings  which  have  ample  support  In 
the  evidence:  (1)  That  the  cause  of  action 
In  No.  901  was  instituted  by  the  Iron  City 
National  Bank  without  the  knowledge  and 
consent  of  appellee  Stlth  and  Mrs.  MafTet; 
and  that  the  bank  had  no  interest  or  right 
in  the  note  sued  upon  In  that  case,  and  that 
the  Judgment  procured  in  that  case  partially 
in  favor  of  the  bank  was  a  fraud  upon  the 
rights  of  appellee,  and  was,  therefore,  void- 
able. (2)  That  the  bank  purchased  the  land 
in  question  at  sheriff's  sale  under  this  fraud- 
nlent  Judgment  for  an  Inadequate  considera- 
tion, and  paid  nothing  in  discharge  of  the 
Judgment  owned  by  Stlth,  and  that  neither 
Stitb  nor  Mrs.  Maffet  received  any  benefit 
from  that  sale;  that  they  neither  had  any 
knowledge  of  the  Judgment  or  sale  oC  the 
propoty  until  about  the  time  stated  by  tbe 
court  in  its  findings  of  fact  (3)  That  appel- 
lee Stltb,  during  all  of  this  time,  and  at  the 
time  of  the  sale  by  the  Bank  to  appellant, 
McLean,  and  long  afterwards,  was  insane, 
and  had  no  notice  or  knowledge  that  his 
right  to  tbe  property  In  question  was  afllect- 


ed  by  a  Judgment  or  sale  made  under  it,  or 
of  the  conveyance  by  the  bank  to  McLean. 

It  is  difficult  at  times  to  determine  Just 
when  lis  pendens  ceases,  as  there  is  no  ar- 
bitrary rule  by  which  this  fact  can  be  meas- 
ured, but  if  under  the  peculiar  facts  of  this 
case,  considering  the  Insanity  of  Stlth  and 
the  absence  of  notice  of  the  fraudulent  suit 
and  Judgment,  and  the  fact  that  the  vice  in 
the  Judgment  could  not  have  been  reached  by 
appeal  or  writ  of  error,  and  tbe  inability 
and  Incapacity  of  Stlth  to  act  In  order  to  pro- 
tect his  rights  be  of  any  force  in  keeping 
alive  the  controversy,  then,  as  authority  for 
affirmance  of  Judgment  against  McLean,  we 
might  rest  upon  the  cases  of  Debell  v.  Fox- 
worthy,  9  B.  Mon.  (Ky.)  228 ;  Darle  v.  Couch, 
3  Mete.  (Ky.)  454,  456;  Clarey  v.  Marshall's 
Heirs,  4  Dana  (Ky.)  96  (cited  with  approval 
in  Harle  v.  Langdon's  Heirs,  60  Tex.  564); 
Benedict  v.  Auditor  General,  104  Mich.  271, 
272,  02  N.  W.  364 ;  Cook  v.  French,  96  Mich. 
528,  530.  56  N.  W.  101 ;  Smith  v.  Bums.  72 
Miss.  969,  18  South.  483;  Marks  v.  Cowles, 
61  Ala.  299;  Harle  v.  Langdon's  Heirs.  60 
Tex.  564;  Cordray  v.  Neuhaus,  25  Tex.  Civ. 
App.  247.  61  S.  W.  415  (writ  of  error  refus- 
ed) :  Glaze  v.  Johnson,  27  Tex.  Civ.  App.  116. 
65  S.  W.  663;  and  Adams  v.  Odom.  74  Tex. 
212,  12  S.  W.  84.  15  Am.  St  Rep.  827— al- 
though McLean  may  have  for  value  purchas- 
ed from  the  bank  without  notice  of  the  facts, 
which  would  have  authorized  appellee  to  set 
aside  tbe  Judgment  in  a  proceeding  for  that 
purpose.  These  cases  proceed  upon  the  prin- 
ciple that,  when  a  party  to  a  Judgment  pur- 
chases at  a  sale  thereunder  at  a  time  when 
the  Judgment  was  subject  to  reversal  or  re- 
view by  a  proceeding  for  that  purpose,  bis 
title  terminates  upon  tbe  destruction  of  the 
Judgment,  and  this  result  cannot  be  affected 
by  the  fact  that  a  sale  by  such  party  had 
been  made  to  an  Innocent  purchaser.  Judge 
Freeman,  In  section  347  of  volume  3  (3d  Ed.) 
of  bis  work  on  EJxecutlons,  upon  this  subject 
says:  "But  surely,  all  persons  are  charge- 
able with  notice  of  the  law,  and  hence  of  tbe 
times  within  which  appeals  may  be  perfect- 
ed or  writs  of  error  prosecuted,  and  that  the 
title  held  by  tbe  plaintiff  Is  subject  to  de- 
struction by  the  reversal  of  the  Judgment  up- 
on which  It  rests.  Public  policy  does  not 
require  that  third  persons  shall  purchase  this 
title,  or,  If  they  do  so,  that  they  shall  ac- 
quire It  free  from  tbe  risks  upon  which  be 
held  it,  and  we  believe  the  better  opinion  Is 
that  any  purchaser  from  the  plaintiff  neces- 
sarily receives  the  title  subject  to  the  condi- 
tions under  which  it  was  held  by  blm." 

In  some  of  the  cases  cited  tbe  ruling  was 
applied  to  sales  made  under  Judgments, 
which,  on  appeal  or  error,  were  reversed, 
and  In  others  where  the  Judgment  was  vacated 
by  a  proceeding  in  the  nature  of  a  bill  of  re- 
view; but  we  need  not  enter  upon  the  de- 
batable ground  whether  these  cases  will  ap- 
ply to  the  facts  of  this  case,  or  to  the  rempdy 
which  the  plaintiff  has  invoked  for  bis  relief. 
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for  there  ts  another  ground  upon  which  the 
judgment  may  be  affirmed,  and  (me  which.  In 
our  opinion,  is  concluBlTe. 

The  trial  court  found  that  the  purchase  by 
the  bank  at  the  sheriff's  sale  was  based  upon 
a  grossly  inadequate  consideration,  and  it  ap- 
pears from  the  facts  that  neither  appellee 
Stlth  nor  Mrs.  MafFet  received  any  of  the  pro- 
ceeds of  that  sale,  and  the  sheriff  who  made 
the  sale,  In  effect,  testified  that  no  money 
was  received  by  him,  exc^t  an  amount  suffi- 
cient to  cover  the  costs.  It  Is  apparent  from 
this  that  the  bank  reaped  whatever  benefit 
and  profit  that  resulted  from  the  sale  of  the 
land.  The  trial  court  did  not  expressly  find 
that  the  bank  was  aware  of  the  Insanity  of 
Stlth,  but  It  Is  dear  from  the  evidence  that 
It  must  have  known  this  fact,  or,  If  such 
was  not  the  case,  the  want  of  knowledge  was 
not  essential  In  order  to  set  aside  the  sale 
upon  a  proper  suit  brought  for  that  purpose 
by  appellee.  As  to  this  question,  the  case  of 
Houghton  &  Robinson  v.  Rice,  15  Tex.  Civ. 
App.  561,  40  a  W.  349,  1057,  Is  decisive.  A 
writ  of  error  was  refused  In  this  case.  A  dis- 
cussion of  the  grounds  or  a  statement  of  rea- 
sons why  the  appellee  would  be  entitled  to 
set  aside  the  sale  would  be  a  mere  repetition 
of  what  we  said  in  the  case  referred  to. 
Therefore,  we  are  content  with  merely  a  ref- 
erence to  that  decision  for  the  reasons  that 
would  Justify  setting  aside  the  sale  as  to  the 
bank.  This  being  true,  how  does  the  matter 
stand  with  reference  to  the  right  of  appellant 
McLean?  It  appears  from  his  own  evidence 
that  at  the  time  he  purchased  from  the  bank 
he  owned  a  part  of  the  land  in  question,  and 
was  familiar  with  its  condition  and  Its  value. 
He  does  not  dispute  the  finding  of  fact  of  the 
trial  court  to  the  effect  that  the  bank  pur- 
chased' for  a  grossly  inadequate  considers-. 
tlon ;  and  upon  this  subject  there  is  no  great- 
er disproportion  between  the  amount  bid  by 
the  bank  and  the  real  value  of  the  land  than 
there  was  in  the  cases  of  Johnson  v.  Crawl, 
55  Tex.  573,  and  Kauffman  &  Rimge  v.  Mor- 
rlss,  60  Tex.  121,  both  of  which  are  cited  In 
Houghton  &  Robinson  v.  Rice.  There  is  evi- 
dence Justifying  the  conclusion  that  while  he 
was  not  attorney  for  the  bank  in  cause  No. 
901,  he  was  attorney  for  the  bank  when  he 
prepared  the  return  of  the  officer  on  the  or- 
der of  sale.  There  is  no  express  finding  of 
the  trial  court  that  McL^n  knew  at  the  time 
of  his  purchase  and  at  the  time  that  the  bank 
purchased  that  appellee  Stlth  was  Insane,  but 
th^  facts  In  the  record  could  Justify  no  other 
conclusion  but  that  McLean  had  knowledge 
or  notice  that  Stith's  mind  was  affected. 
They  lived  in  the  same  town  together,  and  It 
appears  were  well  acquainted  and  had  during 
that  period  business  transactions;  and  Mc- 
Lean was  in  as  good  position  to  acquire 
knowledge  of  Stith's  insanity  as  any  of  the 
witnesses  who,  without  contradiction,  have 
testified  to  that  fact.  There  is  no  dispute 
upon  the  question  of  insanity,  and  there  can 
be  no  question,  in  our  opinion,  but  that  Mc- 


Lean must  have  known  that  fact  In  other 
words,  what  we  have  said  in  the  case  of 
Houghton  ft  Robinson  v.  Rice  upon  this  sub- 
ject is  applicable  here  in  discussing  the  phase 
of  the  case  that  affects  McLean's  rights. 

We  can  assume  for  the  purpose  of  dispos- 
ing of  this  case  that  McLean  had  no  notice  or 
knowledge  whatever  of  any  fraud  practiced 
by  the  bank  in  obtaining  its  Judgment,  but 
he  must  have  known  at  the  time  that  he  par- 
chased  that  the  circumstances  under  which 
the  bank  purchased,  coupled  with  the  gross 
inadequacy  and  the  insanity,  would  entitle 
the  appellee  to  set  aside  the  sale  made  to  the 
bank.  If  he  knew  of  the  facts  and  circum- 
stances that  would  justify  the  assertion  of 
this  right,  he  would  take  his  title  subject  to 
the  action  that  might  be  instituted  by  the 
appellee  to  avoid  this  sale.  In  other  words, 
under  the  facts  of  this  case  he  occupies  no 
better  attitude  than  did  the  bank,  so  far  as 
affects  the  right  of  appellee  to  have  the  sale 
set  aside.  Under  the  ruling  announced  in 
Houghton  ft  Robinson  v.  Rice  and  Williams 
V.  Sapieha,  94  Tex.  433,  61  S.  W.  115,  there 
is  nothing  in  the  facts  of  this  case  that  would 
require  appellee  to  refund  any  of  the  pur- 
chase price  of  the  land  paid,  either  by  the 
bank  or  McLean.  The  appellee  in  neither  in- 
stance received  any  of  the  proceeds  or  any 
benefit  from  those  sales.  This  ruling  having 
eliminated  McLean's  supposed  title,  and  there 
being  no  appeal  by  any  of  the  other  parties 
to  the  Judgment,  we  find  no  error  In  the 
Judgment  of  the  trial  court,  and  It  should  be 
In  all  things  affirmed;  that  is,  vacating  and 
setting  aside  the  Judgment  rendered  In  cause 
No.  901,  and  reviving  the  old  Judgment  for- 
merly obtained  by  Stlth,  and  In  setting  aside 
the  sale  made  to  the  bank  and  by  the  bank 
to  McLean. 

Judgment  affirmed. 

On  Rehearing. 

1.  Lis  pendens  does  not  necessarily  ter- 
minate upon  rendition  of  Judgment,  but  may 
continue  for  a  reasonable  time  thereafter  to 
perfect  appeal  or  remedy  to  set  It  aside; 
and  this,  as  to  time,  must  depend  upon  the 
facts  of  the  particular  case.  2  Pom.  Eq.  (2d 
Ed.)  5§  634  to  641,  21  Am.  &  Bug.  Bncy. 
Law  (2d  Ed.)  pp.  618,  619,  and  note  3. 

2.  As  additional  authorities  on  the  ques- 
tion that  the  four-year  statute  of  limita- 
tion applies,  we  cite  Cetti  v.  Dunman,  26 
Tex.  Civ.  App.  433,  64  8.  W.  789  (writ  of  ^r- 
ror  refused);  McCampbell  v.  Durst,  15  Tex. 
Civ.  App.  522,  40  S.  W.  317;  National  Bank 
v.  McLane,  96  Tex.  48,  70  S.  W.  201.  When 
an  action  is  instituted  to  set  aside  a  sale 
within  the  period  prescribed  by  law,  laches 
has  no  application;  and  if,  in  the  face  of 
such  a  statute,  any  effect  can  be  given  to  a 
rule  that  requires  such  suits  to  be  institut- 
ed within  a  reasonable  time  after  sale,  or  the 
time  that  the  same  could  have  been  discov- 
ered or  was  discovered,  such  time  should,  by 
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analogy,  be  beld  to  the  period  prescribed  by 
the  statute.  Garrin  v.  Hall,  83  Tex.  303, 
18  a  W.  731;  Storer  v.  Lane,  1  Tex,  Civ. 
App.  257,  20  S.  W.  852.  In  New  Tork  &  Tex- 
as Land  Co.  v.  Hyland,  8  Tex.  Civ.  App.  616, 
28  S.  W.  206,  this  court,  In  effect,  said  that, 
if  the  law  prescribes  a  period  of  limitation 
in  which  an  action  may  be  brought,  the  stat- 
ute will  govern,  and  laches  and  stale  demand 
TcllI  not  apply,  and  for  this  ruling  cites 
cases  mentioned  in  the  c^lnlon.  >A.  writ  of 
error  was  refused.  If  the  statute  has  pre- 
scribed a  period  of  limitation  in  which  a 
party  Is  entitled  to  sue  to  set  aside  a  judg- 
ment or  sale  under  It,  we  fall  to  appreciate 
the  reason  for  a  rule  that  will  abrogate  or 
control  snch  statute  by  shortening  the  time 
for  suit,  on  the  ground  that  the  plaintiff  did 
not  act  within  a  reasonable  time. 

3.  A  prayer  for  general  and  special  re- 
lief will  authorize  a  judgment  setting  ^slde 
a  sale.  Garvin  v.  Hall,  83  Tex.  SOI,  18  S. 
W.  731. 

4.  A  purchaser  who  has  notice  of  a  fact 
that  will  avoid  the  title  of  his  grantor  ac- 
cepts the  risk  of  having  bis  title  defeated. 
MUby  T.  Hegan,  16  Tex.  Civ.  Ak).  355,  41 
&  W.  872;  Snow  v.  Hawpe,  22  Tex.  171; 
Ayres  v.  Daprey,  27  Tex.  603,  88  Am.  Dec. 
657;    Marks  v.  Cowles,  61  Ala.  305. 

5.  When  an  execution  sale  is  attacked  it 
Is  not  necessary  to  show  affirmatively  that 
the  ground  relied  upon  to  avoid  It  in  connec- 
tion with  Inadequacy  of  price  occasioned 
sucb  inadequacy;  the  natural  connection  can 
be  presomed.  Weaver  v.  Nugent,  72  Tex. 
279,  10  S.  W.  458,  13  Am.  St.  Rep.  792. 

6k  The  mental  capacity  or  incapacity  of 
Stith  was  not  an  Issue  settled  by  the  fraud- 
ulent judgment  obtained  by  the  bank,  but 
was  a  fact  that  existed  at  the  time  of  the 
sheriff's  sale;  and  as  it  was  generally  known 
that  he  was  mentally  Incapacitated,  that  fact 
could  and  should  be  considered  as  deterring 
bidders,  and  as  causing,  to  some  extent,  the 
gross  inadequacy  of  price  for  which  the 
land  was  sold.  Crosby  v.  Bannowsky,  95 
Tex.  449,  68  S.  W.  47. 

7.  Searcy  v.  Hunter,  81  Tex.  647,  17  S.  W. 
372,  26  Am.  St  Rep.  837,  hoJds  that  the 
right  of  a  minor  to  disaffirm  or  set  aside  a 
sale  made  by  him  when  a  minor  cannot  be 
defeated  on  the  ground  that  his  vendee  has 
sold  for  a  valuable  consideration  the  prop- 
erty to  an  Innocent  purchaser.  Query: 
Why  sbould  not  the  same  rule  apply  when 
a  conveyance  executed  by  an  Insane  person 
Is  sought  to  be  set  aside? 

8.  We  repeat  that  the  principle  decided 
in  Houghton  &  Robinson  v.  Rice,  15  Tex. 
Civ.  App.  662,  569,  40  8.  W.  349,  1057,  and 
the  reasons  there  stated  are  peculiarly  ap- 
plicable to  this  case.  Rice  was  Insane,  and 
Ilia  property  was  sold  under  execution  for 
an  Inadequate  consideration,  without  sub- 
stantial benefit  to  him,  at  a  time  when  he 


had  no  r^resentative  present  to  protect  his 
interests.  The  principle  decided  was  that  as 
the  sale  was  essentially  unfair  to  him,  and 
he  being  a  lunatic,  that  was  sufficient  ground 
for  setting  it  aside. 

In  this  case  the  sale  to  the  bank,  under  the 
facts  as  found  by  the  trial  court  and  stated 
by  this  court,  was  for  a  grossly  inadequate 
consideration,  and  from  which  Stith  received 
no  benefit  Therefore,  it  was,  as  to  him,  es- 
sentially unfair,  which  fact,  coupled  with 
bis  insanity,  would  be  sufficient  ground  upon 
which  to  base  a  suit  for  setting  aside  such 
sale.  McLean,  when  he  purchased  from  the 
bank,  must  have  known  of  the  existence  of 
the  facts  that  would  authorize  Stlth,  as 
against  the  bank,  to  set  the  sale  aside.  He 
was  familiar  with  the  land  and  its  value, 
and  knew  that  the  bank  had  purchased  it  for 
a  grossly  Inadequate  consideration;  and  if, 
under  such  a  state  of  facts,  the  absence  of 
knowledge  of  the  insanity  of  the  party 
whose  land  is  sold,  could  in  any  case  operate 
'as  a  defense  to  a  purchaser  from  the  one 
who  purchased  at  execution  sale,  sucb  a  rule 
should  not  apply  in  this  Instance,  because 
there  could  be  no  question  but  that  McLean 
knew  of  the  mental  Incapacity  of  Stlth.  He 
and  McLean  were  attorneys  living  In  the 
town  of  Llano  and  were  well  acquainted,  and 
during  the  period  of  Insanity  had  business 
transactions  together;  and  the  Insanity  was 
so  well  known  In  the  community  that  it  is 
unreasonable  to  suppose  that  McLean  did 
not  Itnow  or  hear  of  it.  The  town  of  Llano 
where  they  resided  is  a  comparatively  small 
place,  and  it  is  not  likely  that  one  of  the 
attorneys  there  located  who  bad  become  in- 
sane could  conceal  that  fact  from  his  broth- 
er attorneys,  and  that  they  would  not  be- 
come aware  of  bis  condition.  Houghton  & 
Robinson  v.  Rice,  supra. 

The  insanity  of  Stith  was  an  important  is- 
sue in  the  trial  of  the  case,  and  McLean  tes- 
tified in  person  at  the  trial,  and  whilst  he 
had  the  opportunity  to  do  so,  he  did  not  deny 
the  fact  but  what  he  possessed  knowledge  of 
the  mental  condition  of  Stlth.  His  testi- 
mony shows  that  he  was  well  acquainted 
with  Stith  during  that  time,  or  part  of  It  at 
least,  and  he  says:  "At  that  time  I  knew 
Mr.  Stith  had  been  complaining,  but  at  that 
time  he  was  very  sprightly,  so  far  as  I  could 
see."  This  could  be  taken  as  an  admission 
that  he  knew  of  Stlth's  condition,  and  also 
as  an  expression  of  his  opinion  that  at  the 
time  preceding  his  purchase  from  the  bank, 
Stlth  appeared  to  be  sprightly.  Without  go- 
ing further  than  this  admission,  it  Is  suffi- 
cient to  fix  upon  McLean  a  Imowledge  of  the 
condition  of  Stith;  and,  when  we  consider 
the  testimony  of  other  witnesses,  that  condi- 
tion is  shown  to  be  one  wanting  in  mental 
capacity. 

Motion  overruled. 
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BREWER  T.  JOHNSON  et  al. 

(Supreme  Conrt  of  Arkanaas.     July  6,  1906.) 

1.  Witnesses — Cbedibilitt. 

The  admission  of  a  witneas  that  he  wrote 
letters  to  creditors  of  an  insolvent,  makini^  un- 
true statements,  for  the  purpose  of  deceiving 
them,  lessened  the  credibility  of  his  testimony. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  {  1125.] 

2.  ASSIONUENTS  FOB  BENEITIT  OF   OBEDTTOBS— 

Actions  Aoairst  Assignee— Evidence. 
In  an  action  to  charge  defendants  as  trus- 
tees for  a  portion  of  the  assets  received  by  them 
as  assignees  for  creditors,  evidence  held  to  sup- 
port the  GndinR  of  the  chancellor  that  there  waa 
an  agreement  between  plaintifl!  and  defendants 
whereby  plaintiffs  claim  was  to  be  excluded  un- 
til the  other  debts  of  the  insolvent  had  been 
paid. 

3.  PABTNEBBHIP  —  DlSBOLXTTION- FiBH  ASBETB 

— Disposition- Rights  of  Cbeditobb. 

In  an  action  to  chaise  defendants  as  trus- 
tees, it  appeared  that  plaintiff  had  been  a  mem- 
ber of  a  firm,  and  had  sold  his  interest  to  his  co- 
partner, taking  a  note  for  the  price,  but  that  no 
notice  of  dissolution  waa  given,  leaving  him  lia- 
ble for  firm  debts.  Subsequently  the  remaining. 
partner  conveyed  the  firm  assets  to  defendants 
on  their  agreement  to  convert  the  same  into 
money,  and  apply  the  proceeds  to  the  payment 
of  the  creditors  pro  rata.  Defendants  converted 
the  assets  and  paid  off  all  the  creditors,  whose 
claims  they  purchased  at  a  discount,  and  paid 
all  of  their  own  claims  against  the  firm,  except 
a  small  amount,  but  paid  plaintiff  nothing  on  his 
note.  In  his  complaint  plaintiff  alleged  that  it 
was  part  of  the  agreement  that  he  was  to  share 
pro  rata  with  the  other  creditors,  which  allega- 
tion was  denied  by  defendants.  Held,  that  even 
if  there  were  such  an  agreement,  as  plaintiff  was 
linble  for  the  obligations  of  the  firm,  he  was  not 
entitled  to  enforce  it  against  defendants  in  equi- 
ty, as  all  the  proceeds  and  more  were  required 
to  pay  defendants'  claims  against  the  firm. 

[Ed.  Note. — For  case.s  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  {  318.] 

Appeal  from  Lee  Chancery  Court ;  Jesse  O. 
Hart,   Special  Cbancellor. 

Suit  by  H.  T.  Brewer  against  S.  D.  John- 
son and  another.  From  a  decree  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

On  the  Ist  of  January,  1905,  B.  H.  Brewer 
and  R.  M.  Boon  were  partners  In  a  grocery 
business,  under  the  firm  name  of  E.  H.  Brew- 
er &  Co,  Appellant  was  the  brother  of  E. 
H.  Brewer,  and,  through  the  latter  as  his 
agent,  purchased  the  interest  of  Boon  In 
the  business.  When  he  went  Into  the  busi- 
ness with  his  brother,  he  assumed  the  liabili- 
ties of  the  firm  of  E.  H.  Brewer  &  Co., 
amounting  to  about  $4,500,  including  $1,600  to 
Lee  County  Bank,  $2,000  to  one  Johnson, 
and  $900  to  Memphis  and  St.  Louis  creditors. 
Appellant  became  dissatisfied  with  the  busi- 
ness, and  sold  his  Interest  to  his  brother,  B. 
H.,  taking  his  note  in  the  sum  of  $1,550  for 
the  purchase  money,  on  which  $140  had  been 
paid.  There  was  no  notice  of  dissolution 
when  appellant  sold  out  his  Interest  to  his 
brother,  and  creditors  bad  no  notlc«  that 
the  firm  had  been  changed  and  did  not  agree 
to  release  appellant  from  his  liability  to 
them. 

On  January  15,  1906,  B.  H.  Brewer  sold 
out  his  stock  of  merchandise,  book  accounts, 


etc.,  to  appellees  Boon  and  Johnson.  This 
lawsuit  grows  out  of  a  controversy  between 
appellant  and  appellees  Boon  and  Johnson  as 
to  the  terms  of  that  sale.  Appellant  con- 
tends, and  his  evidence  tends  to  show,  that 
his  brother  turned  over  his  stock  of  mer- 
chandise, fixtures,  book  accounts,  etc.,  which 
Invoiced  $6,803.80,  to  appellees.  Boon  and 
Johnson,  upon  the  understanding  that  they 
should  convert  the  assets  into  money  and 
apply  the  proceeds  to  the  payment  of  his 
creditors  pro  rata ;  that  he  gave  them  a  list 
of  his  creditors  showing  that  the  amount  due 
them  was  $7,048.70,  and  that  the  amount 
due  appellant  was  on  the  list;  that  appel- 
lant was  to  be  considered  a  creditor  and 
share  "equally  with  the  rest"  The  apptl- 
lees  Johnson  and  Boon  contend,  on  the  other 
hand,  and  their  evidence  tended  to  show. 
that  E.  H.  Brewer  sold  to  them  with  the 
understanding  that  they  were  preferred  credi- 
tors, and  were  to  be  paid  In  full  out  of  the 
assets;  that  they  should  "take  care  of  the 
other  creditors,  and  wind  up  the  business 
as  best  they  could,"  and  that  appellant  waa 
not  to  be  considered  a  creditor  at  all;  that 
his  claim  was  stricken  from  the  list  of  liabili- 
ties furnished  them  by  E.  H.  Brewer.  The 
appellees  converted  the  assets  and  paid  off 
all  the  creditors  whose  claims  they  purchased 
at  75  cents  on  the  dollar.  They  paid  all 
of  their  own  claim  except  $68.78»  and  appel- 
lant was  paid  nothing.  He  brought  this 
suit  in  equity,  Betting  up  the  alleged  under- 
standing and  agreement  between  bis  brother, 
E.  H.,  and  appellees  as  above  set  forth,  in 
detail,  and  charging  that  appellees  deliber- 
ately conspired  "to  cheat,  defraud,  and  dis- 
honestly deprive  him  of  his  Just  rights," 
alleging  that  they  "are  liable  to  appellant  as 
trustees  for  such  proportion  of  the  assets 
received  by  virtue  of  the  alleged  agreement 
as  his  claim  bore  to  the  assets  so  received, 
and  praying  that  they  be  required  to  pay- 
same  over  to  him." 

The  appellees  answered,  denying  the  al- 
legations of  the  complaint,  and  setting  up 
the  agreement  from  their  view  point  as  men- 
tioned supra,  and  alleging  that  appellant  was 
responsible  for  all  the  debts  of  the  concern, 
and  should  take  nothing  till  all  were  paid, 
that  they  had  received  nothing  except  their 
Just  and  undisputed  claims,  and  they  prayed 
to  be  discharged,  etc.  The  cbancellor  found 
for  the  appellees  and  dismissed  appellant's 
complaint,  tratn  which  deci^  this  appeal 
Is  prosecuted.  Such  other  facts  as  may  be 
necessary  are  stated  in  the  opinion. 

H.  F.  Rallson  and  Jno.  W.  &  Jos.  M.  Stay- 
ton,  for  appellant  P.  D.  McCulloch,  for 
appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  After  the  assets  of  E.  H.  Brewer 
were  turned  over  to  appellees,  Johnson,  In 
an  effort  to  have  the  creditors  acquiesce  In 
the  arrangement  that  had  been  entered  Into 
between  E.  H.  Brewer  and  appellees  as  to 
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the  payment  of  their  claims,  wrote  the  cred- 
itors a  letter,  in  which,  among  other  things, 
he  says :  "We  hold  everything  In  the  way  at 
assets  to  make  them  do  all  It  Is  possible, 
and  will  as  quickly  as  we  can  get  everything 
in  cash  pay  over  to  each  creditor  his  or 
their  pro  rata  alike.  Including  our  own  claims 
and  treating  them  the  same  as  all  the  rest" 
In  this  letter  he  further  said  that  the  total 
assets  of  E.  H.  Brewer  &  Co.  were  $6,603.80, 
and  "their  total  liabilities  are,  so  far  as  we 
can  learn.  Including  taxes,  $7,063.35."  And 
in  another  letter  written  for  the  purpose  of 
trying  to  buy  the  claims  of  other  creditors 
for  75  cents  on  the  dollar,  Johnson  again 
says:  "His  [B.  H.  Brewer's]  liabilities,  so 
ftr  as  we  now  know,  amount  to  17,096.01." 
Placing  the  liabilities  of  B.  H.  Brewer  at 
this  amount  Included  the  claim  of  appellant 
Counsel  for  appellant,  therefore,  argue  with 
great  plausibility  that  this  statement  of  John- 
son sustains  his  contention  that  the  agree- 
ment was  that  appellant's  claim  should  be 
treated  as  a  liability  of  E.  H.  Brewer,  and 
that  appellant  should  be  considered  as  a 
creditor  and  settled  with  by  appellees  as 
they  settled  with  other  creditors. 

Johnson  in  his  testimony  says  these  state- 
ments of  his  letter  were  not  true,  and  reiter- 
ates that  It  was  distinctly  understood  that 
H.  F.  Brewer  was  not  to  be  a  creditor,  and 
explains  that  the  "letters  were  written  out 
of  kindness  to  Earnest  Brewer.  He  was  to 
get  the  benefit  of  the  transaction."  This 
testimony  of  Johnson's  in  which  he  confesses 
that  be  wrote  something  that  was  untrue  to 
deceive  other  creditors,  in  order  to  favor  B. 
H.  Brewer,  greatly  lessens  the  credibility 
of  his  testimony,  and,  were  bis  the  only  evi- 
dence to  establish  the  contention  of  appel- 
lees, our  conclusion  might  be.  different  as 
to  tlie  fact  of  whether  or  not  the  agreement 
was  as  contended  by  appellees.  But  the  testi- 
mony of  Boon  was  equally  emphatic  In  asserl:- 
hig  that  it  was  expressly  understood  that 
appellant's  claim  against  B.  H.  Brewer  should 
not  be  considered  in  settling  with  the  other 
creditors,  and  that  appellants  should  get 
nothing  but  of  the  proceeds  of  the  assets, 
nnleas  there  should  be  something  left,  after 
the  other  claims  were  settled.  Boon  did  not 
see  the  letters  Johnson  wrote  to  the  credi- 
tors, says  he  was  not  asked  about  it,  and 
that  the  arrangement  between  him  and  John- 
mn  was  that  they'  were  to  go  ahead,  collect 
the  money,  and  pay  oft  everybody  as  far 
as  the  money  would  go,  figuring  that  after 
they  were  paid  there  would  be  enough  to 
pay  the  other  creditors  from  70  to  75  per 
cent.,  and  that  api)ellant  was  not  to  be  paid. 
There  is  nothing  in  the  record  to  Impair 
the  credibility  of  Boon.  He  was  the  Intimate 
friend  of  B.  H.  Brewer,  had  given  him  the 
b«ieflt  of  his  (Boon)s)  Individual  credit  at  the 
bank,  and  had  shown  him  favors  In  bis  busi- 
ness relations,  so  that  when  Boon  says  that 
the  arrangempnt  was  made  to  get  In  the 
Malms  of  other  creditors  in  order  to  help 


B.  H.  Brewer  and  to  keep  any  Judgments 
from  being  taken  against  him,  there  Is  no 
reas(m  to  disbelieve  his  statement.  His  tes- 
timony Is  consistent  throughout.  It  is  more 
in  accord  with  the  logic  of  the  situation  sur- 
rounding the  parties,  and  the  reasonable 
course  for  them  to  pursue  under  the  circum- 
stances, for  Johnson's  debt  -was  well  secured. 
Boon  was  hound  to  him  for  It  and  appel- 
lant also  was  bound  to  both  Johnson  and 
Boon,  under  the  undisputed  evidence  that  he 
had  assumed  the  liabilities  of  the  partner- 
ship when  he  bought  the  Interest  in  it  The 
creditors  bad  not  released  him  as  a  partner 
when  he  silently  withdrew  without  notice 
to  them  of  dissolution.  See  Rector  v.  Rob- 
bins,  74  Ark.  437,  86  S.  W.  667.  Then  what 
possible  Inducement  could  there  have  been 
for  Johnson  and  Boon  to  have  agreed  to  take 
him  in  and  treat  the  individual  Indebtedness 
of  E.  H.  Brewer  to  him  as  a  partnership 
liability  and  on  an  equality  with  their  dalm 
against  the  partnership?  The  chancellor's 
finding  that  the  agreement  was  as  contended 
by  appellees  Is  certainly  nyt  against  the  clear 
weight  of  the  evidence.  Moreover,  even  if 
the  agreement  were  as  contended  by  appel- 
lant, what  right  would  he  have  In  a  court  of 
equity  to  enforce  It  as  against  appellees? 
None  whatever.  He  was  liable  to  appellees 
for  the  very  obligations  which  they  held 
against  the  firm  of  E.  H.  Brewer  &  Co.  and 
which  they  paid  off  by  the  proceeds  of  the 
assets  which  B.  H.  Brewer  turned  over  to 
them.  As  it  took  all  the  proceeds  and  more 
to  pay  the  debt  to  appellees  for  which  appel- 
lant was  liable,  how  can  he  be  Injured,  or 
be  heard  to  complain? 

The  Chancellor  did  not  err  In  dismissing 
appellant's  complaint  for  want  of  equity,  and 
his  decree  is  therefore  affirmed. 


SANGER  et  al.  v.  McDONALD  et  al. 
(Sapreme  Court  of  Arkansas.    July  13,  1906.) 

1.  Wnxs— Fbatjd  and  "Undue  iNfxuENCE" 
—Requisites. 

Frand  or  undue  influence  exercised  over  tes- 
tator to  avoid  a  will  must  be  directly  comiected 
with  its  execution,  the  influence  which  law  con- 
demns being  not  the  legitimate  influence  spring- 
ing from  natural  affection,  but  the  malign  in- 
fluence which  spring  from  fear,  coercion,  or 
any  other  cause  depriving  testator  of  free  agency 
in  disposing  of  his  property,  and  the  Influence 
must  be  specially  exerted  to  procnre  a  will  in 
favor  of  particular  persons. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  §§  375-385. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7166-7172,  7823,  7824.] 

2.  8ame-"Fbaud." 

Fraud,  in  the  Inducement  of  a  will,  con- 
sists of  willful,  false  statements  of  fact  which 
are  Intended  to  and  do  induce  testator  to  ex- 
ecute the  instrument  which  he  does  execute  with 
full  knowledge  of  its  nature  and  contents,  and, 
where  fraud  is  In  the  inducement  as  distinct 
from  the  execution,  the  same  considerations  ap- 
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ply  to  the  yalidity  of  the  will  obtained  thereby 
as  to  a  will  executed  under  a  mistake  of  fact. 

{Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol.  49,  Wills,  {  871. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2943-2954 ;   vol.  8,  p.  7606.) 

3.  Same— JuBT  Question. 

Whether  a  will  was  procured  by  undue  in- 
fluence is,  in  the  last  analysis,  a  jury  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  WilU,  {  769.] 

4.  Save. 

To  defeat  a  will  on  the  grround  of  undue  in- 
fluence exercised  over  testator,  it  must  be  shown 
that  fraud  or  undue  influence  was  practiced, 
and  that  either  or  both  resulted  in  producing  the 
will,  and  hence  the  question  of  undue  influence 
may  be  viewed  from  the  double  aspect  suggested 
by  those  two  cla.s8es  of  fact  to  be  proved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  i  387.] 

5.  Same— Evidence. 

Where  the  procurement  of  a  will  by  undue 
influence  or  fraud  is  alleged,  the  nature  of  rela- 
tions and  dealings  between  testator  and  the 
beneficiaries,  the  extent  of  his  property,  his 
social  and  commercial  standing,  his  family  con- 
nection, the  claims  of  jparticular  persons  upMi 
his  bounty,  the  situation  of  the  beneficiaries, 
social  and  pecuniary,  testator's  situation  and 
mental  condition,  the  nature  and  contents  of  the 
will  itself,  and  all  the  circnmstances  under 
which  it  was  executed  may  be  considered  as 
facts  from  which  fraud  and  undue  influence  may 
be  inferred  or  disproved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §{  403-414.] 

6.  Same— Evidence— Sufficiency. 

E^7idence  held  Insufficient  to  show  that  fraud 
or  undue  influence  was  exercised  over  a  testator. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §{  421-437.] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty ;  Jus.  S.  Steel,  Judge. 

Will  contest  by  HolUe  E.  McDonald  and 
another  against  Will  Sanger  and  others. 
From  a  decree  for  contestants,  proponents 
appeal.  Reversed  and  remanded,  with  direc- 
tions to  dismiss. 

Tbls  is  an  issue  of  deTlsavlt  vel  non  from 
the  circuit  court  of  Howard  county.  The 
case  has  been  here  before  and  is  reported  in 
82  Ark.  432,  102  S.  W.  680.  In  its  opinion 
then  the  court  expressly  declined  to  consider 
any  of  the  numerous  assignments  of  error, 
except  that  upon  which  the  reversal  was  bas- 
ed, viz.:  Error  in  permitting  one  of  the  at- 
torneys for  contestants  in  his  closing  argu- 
ment to  allude  to  the  fact  that  one  of  the 
attorneys  for  the  contestees,  who  had  pre- 
pared the  will,  had  not  testified,  and  to  com- 
ment on  this  omission  as  a  circumstance  to 
be  considered  as  against  the  contesteea  The 
court  having  taken  this  view  on  the  former 
appeal,  the  case  may  be  said  to  be  here  now 
as  if  for  the  first  time. 

The  will  in  controversy  was  executed  by 
Mrs.  Mary  J.  Johnson  on  the  26th  day  of  No- 
vember, 1906,  and  is  attacked  on  the  ground 
of  fraud  and  undue  infiuence.  The  propon- 
ents of  the  -win  are  Will  Sanger,  Laura  San- 
ger, Blanche  Wlthrow  (bom  Sanger),  I/lbbie 
Sanger,  and  George  P.  Sanger,  children  and 
heirs  at  law  of  the  said  Mary  J.  Johnson. 


The  contestants  are  Motile  E.  McDonald  anci 
Lula  Wolff,  also  the  cltildren  and  heirs  at 
law  of  Mary  J.  Johnson. 

The  will  is  as  follows: 

"I,  Mary  J.  Johnson,  of  Nashville,  Arkan- 
sas, being  of  sound  and  disposing  mind  and 
memory,  do  make  and  publish  this  my  last 
will  and  testament,  hereby  revoking  all  other 
wills  and  codlclla 

"First.  I  direct  that  all  my  lawful  and 
Just  debts  be  paid  out  of  my  estate. 

"Second.  I  give,  devise  and  bequeath  to 
my  son,  George  P.  Sanger,  ten  dollars. 

"Third.  I  give,  devise  and  bequeath  to  my 
daughter,  Lula  Wolff,  seventy-five  feet  off  of 
the  east  end  of  the  north  half  of  block  Na 
281  in  the  city  of  Little  Rock,  ArkansasL 

"Fourth.  I  give,  devise  and  bequeath  to 
my  daughter,  Mollle  K  McDonald,  seventy- 
five  feet  off  of  the  west  end  of  the  north  half 
of  block  No.  281  hi  the  city  of  Little  Rock, 
Arkansas. 

"Fifth.  I  give,  devise  and  bequeath  to  my 
daughters,  Llbbie,  Laura  and  Blanche  San- 
ger, the  home  place  on  which  I  now  live  in 
the  town  of  Nashville,  Arkansas,  together 
with  all  the  furniture  and  household  goods 
in  the  said  bouse  in  which  I  now  live. 

"Sixth.  I  give,  devise  and  bequeath  to  my 
children.  Will  Sanger,  Libbie  Sanger,  Blanche 
Sanger  and  Laura  Sanger,  all  the  residue  and 
remainder  of  my  property,  real,  personal  and 
mixed,  wheresoever  situate. 

"And  fully  understanding  and  compr^end- 
Ing  all  the  provisions  and  effect  of  this  will, 
and  being  fully  satisfied  therewith,  I  do  now 
execute  and  publish  the  same  and  in  the  pres- 
ence of  the  witnesses,  W.  G.  Rodgers  and  J. 
S.  Com.  I  do  declare  to  them  that  this  is  my 
last  will  and  testament  by  me  freely  made 
and  fully  understood. 

"In  testimony  whereof,  I  do  now  sign  and 
execute  the  same,  this  26th  day  of  November. 
A.  D.  190C.  Mary  J.  Johnson. 

"We,  W.  0.  Rodgers  and  J.  S.  Com,  witness- 
es, do  hereby  certify  that  the  above  and  fore- 
going will  was  executed  by  the  testatrix  in 
our  presence,  and  that  at  the  time  of  the  ex- 
ecution thereof,  she  declared  to  us  that  the 
aboTe  was  and  Is  her  last  will  and  testament, 
and  requested  that  we  attest  the  same  as 
witnesses,  which  we  now  do  this  26th  day  of 
November,  A.  D.  1906. 

"W.  C.  Rodgers,    Witness. 
"J.  8.  Com,    Witness." 

The  following  agreed  statement  of  factr 
was  read  to  the  jury:  "It  is  admitted  by  the 
contestants  that  the  will  was  executed  In 
proper  form,  that  at  the  time  of  the  execu- 
tion thereof  the  testatrix  was  competent  to 
make  the  will,  that  the  will  was  executed  le- 
gally, and  that  the  testatrix  was  mentally 
able  to  make  the  will  and  was  of  sound  and 
disposing  mind." 

The  will  In  question  was  executed  under 
the  following  circumstances:  Mrs.  Mary  J. 
Johnson  was  a  widow  residing  in  Nashville, 
Ark.    She  was  GG  years  old  and  was  afflicted 
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with  uterine  CBiic«r.  She  was  advised  by 
ber  physiciaiiB  that  the  only  hope  of  pro- 
longing her  life  was  an  operation,  and  that 
the  operation  would  be  an  extremely  danger- 
ous one.  WUI  Sanger,  an  unmarried  aon,  and 
her  three  nnmarried  daughters,  Llbble,  Lau- 
ra, and  Blanch^  Sanger,  all  children  by  her 
flnt  husband,  resided  with  her,  and  had  done 
BO  all  their  llyea.  Her  two  married  daugh- 
ters, the  contestants,  who  had  been  advised 
of  her  critical  condition,  had  left  their  homes 
hi  Uttle  Rock  and  had  come  to  her  bedside. 
The  will  was  executed  on  November  the  26tb. 
The  operation  was  performed  on  the  2d  day 
of  December  and  she  died  on  the  following 
day. 

Mollie  B.  McDonald,  a  married  daughter, 
and  one  of  the  contestants,  testtfled,  substan- 
tially, es  follows:  "I  live  In  Little  Rock,  and 
have  been  married  21  years.  My  mother  liv- 
ed In  Little  Ro<^  two  or  three  years  after 
my  marriage.  She  then  moved  to  Mineral 
Springs,  and  later  to  XashvlIIe,  Ark.  I  was 
with  my  mother  about  a  week  during  her  last 
sickness.  I  was  not  with  her  when  she  died. 
I  had  left  abont  two  days  previously.  Moth- 
er was  very  weak  when  she  executed  the  will 
in  controversy.  I  had  been  advised  of  her 
condition  by  my  brother.  Will  Sanger,  and 
tiad  come  to  see  her  In  response  to  a  tele- 
gram sent  by  her.  There  were  only  four  of 
OB  present  when  mother  signed  the  will,  viz., 
W.  C.  Rodgers,  who  drew  the  will,  my  broth- 
er Will,  Dr.  Com,  ber  attending  physician, 
and  myself.  The  first  intimation  I  had  that  a 
win  was  to  be  executed  was  one  morning  be- 
fore breakfast  when  my  brother  Will  called 
to  us.  He  told  sister  Lula  and  myself,  as 
mother  was  growing  weaker,  he  thought  best 
to  make  her  will.  He  said  he  thought  $1,000 
each  would  be  en  equal  share  of  mother's 
property,  and  said  that  everything  she  had 
was  heavily  incumbered,  even  to  the  home 
place.  I  began  to  ask  him  about  the  proper- 
ty. He  didn't  tell  me  all.  Only  said  that 
there  was  one  piece  of  property  not  Incum- 
bered. I  told  him  that  I  would  rather  have 
property  than  money.  He  said  that  he  would 
give  ns  100  feet  off  of  block  2S1  in  Little 
Bock.  He  told  me  that  this  was  the  only 
property  mother  owned  that  was  not  heavily 
hicmnbered.  He  studied  awhile,  went  out 
and  had  a  conversation  with  Dr.  Com,  and 
when  be  came  back  said  he  couldn't  give  ns 
100  feet,  but  would  give  us  75  feet.  He  said 
the  property  was  valuable.  I  told  him  that  I 
would  not  take  75  feet,  and  asked  him  by 
what  right  he  was  going  to  make  mother's 
will  anyway.  He  said  that  he  was  doing  it 
to  cut  George  Sanger  out,  because  he  had  al- 
ready received  his  part  I  then  said:  'I  am 
going  In  and  tell  mamma  what  you  are  try- 
ing to  do.*"  He  said:  'Before  I  would  have 
yon  go  In  and  broach  mamma  on  this  sub- 
ject, I  would  have  my  right  arm  cut  ofT.'  I 
didn't  go  In  to  see  mamma.  When  Mr.  Bod- 
gets  came,  Willie  banded  him  the  data  for 
the  will.    I  don't  know  where  he  had  gotten 


it.  Mr.  Rodgers  handed  mamma  the  will, 
and  she  only  read  one  or  two  lines,  and  she 
got  80  weak  she  couldn't. read.  She  handed  it 
back  to  Mr.  Rodgers,  and  he  read  It  to  her, 
and  then  she  signed  it  The  relations  be- 
tween mother  and  myself  were  always 
friendly.  I  was  at  mother's  bedside  about 
four  days  before  the  will  was  signed." 

Mrs.  Lnia  WoUf  testified :  That  she  was  a 
daughter  of  Mrs.  Johnson  and  resided  at 
Blngen,  Ark. ;  that  she  was  married  13  years 
ago.  She  and  Charles  McDonald,  a  son  of  Mrs. 
Mollie  McDonald,  testified  that  they  heard 
the  conversation  between  Mollie  McDonald 
and  Will  Sanger  on  the  morning  the  will  was 
executed.  In  the  main,  they  corroborated  the 
testimony  of  Mrs.  McDonald. 

Will  Sanger  testified  as  follows :  "I  am  40 
years  old.  I  have  lived  with  my  mother  all 
my  life.  I  am  not  married.  Those  who  con- 
stituted the  family  of  my  mother  at  the  tlmc- 
of  her  death  and  who  lived  at  the  home* 
place  were  her  unmarried  daughters,  Libbie, 
Laura,  and  Blanche,  and  myself.  Mother 
and  I  supported  the  family.  Her  sources  of 
income  were  limited.  Her  average  net  In- 
come was  about  $200  per  year.  I  contributed 
the  remainder  of  the  money  which  was  re- 
quired to  support  the  famUy.  I  had  been  at 
work  for  wages  for  about  16  years  prior  to 
her  death.  I  did  not  save  anything,  but  con- 
tributed my  earnings  to  the  support  of  the 
family.  On  the  morning  the  will  was  execut- 
ed, I  went  In,  and  mamma  told  me  that  she 
had  requested  Dr.  Com  to  bring  Mr.  Rodgers 
down  to  write  her  will,  and  that  she  had 
put  it  off  as  long  as  she  was  going  to.  She 
said:  'Willie,  I  want  yon  to  go  and  see 
what  Mollie  and  Lula  (meaning  the  contes- 
tants) are  expecting.'  I  went  to.  the  room 
where  they  were  and  said :  'Mollie,  mamma 
Is  sending  me  out  to  see  what  you  and  Lula 
are  expecting.  She  is  going  to  make  her 
will,  and  has  sent  Dr.  Corn  after  Mr.  Rod- 
gers.' Mollie  spoke  up  and  said:  'I  want 
two  lots  off  the  half  of  block  281  in  Little 
Rock.'  I  went  Into  mamma's  room  and  told 
her  that  Mollie  wanted  two  lots.  She  said: 
'I  can't  do  that.'  Mrs.  Ben  Smith  was  In  the 
room  at  the  time.  I  went  out  and  told  Mol- 
lie that  mamma  said  that  she  could  not  give 
her  two  lots;  that  that  was  too  much.  Mol- 
lie then  asked  me  if  mamma  had  sold  any 
of  the  property  that  was  inherited  from  Aunt 
Julia,  and  I  told  her  'No.'  She  then  asked  me 
about  the  Texas  land.  I  told  her  about  it, 
and  said  that  the  sheriff  of  the  county  where 
it  was  situated  said  It  was  worth  $1,500.  She 
then  asked  about  the  black  land  farm,  and  I 
told  her  that  mamma  had  given  It  to  me. 
She  then  asked  about  the  Stifft  property.  I 
told  her  that  it  was  mortgaged  for  $2,250. 
I  told  her  there  was  a  mortgage  on  the  home 
place,  but  that  there  was  not  much  due  on  It. 
I  told  ber  that  there  was  no  mortgage  on 
block  281.  She  then  said  she  would  be  satis- 
fled  with  a  lot  and  one-half  off  of  the  comer 
of  block  281.    I  then  went  and  told  mamma 
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tbat  MoUIe  had  requested  a  lot  and  one-balf, 
and  tbiit  If  she  would  give  her  that  she  would 
be  satisfied.  Mother  then  said  I  intended  to 
give  ber  a  lot,  but  said  she  would  give  her 
a  lot  and  one-half.  She  then  told  me  to  'put 
down  $10  for  brother  George,  for  he  has  al- 
ready had  bis  part'  She  said:  'I  want  the 
home  place  for  the  girls.  I  don't  want  to 
leave  them  without  a  shelter  (meaning  Laura, 
Llbbie  and  Blanche).'  She  told  me  to  put 
the  other  property  down  for  them  and  my- 
self. I  put  it  down  as  she  dictated,  handed 
the  data  to  Mr.  Rodgers,  and  from  It  he 
drew  the  will." 

The  unmarried  daughters  testified  that 
they  beard  the  conversation  between  Mrs. 
McDonald  and  Will  Sanger  about  the  pro- 
visions of  the  will,  and  their  test'imony  is  sub- 
stantially the  same  on  that  point  as  that  of 
Will  Sanger. 

Dr.  Com  testified:  That  he  was  the  fami- 
ly physician  of  Mrs.  Johnson.  Tbat  Mrs. 
Johnson  worried  alx>ut  her  business  and 
wanted  to  get  it  fixed  up.  That  she  spoke  to 
him  several  times  about  It,  early  in  the  morn- 
ing of  the  day  on  which  the  will  was  exe- 
cuted. She  requested  him  to  send  Mr.  Rod- 
gers to  her  to  prepare  her  will.  Tbat  Mrs. 
Ben  Smith  was  the  only  other  person  In  the 
room  at  the  time.  That  he  complied  with 
ber  request 

Mrs.  Ben  Smith  testified:  That  she  had 
been  assisting  In  taking  care  of  Mr&  John- 
son for  38  days  prior  to  her  death ;  tbat  she 
was  In  the  room  all  the  morning  on  the  day 
the  will  was  executed;  that  she  heard  the 
conversation  between  Dr.  C!om  and  Mrs. 
Johnson,  and  also  the  conversation  between 
Will  Sanger  and  his  mother  a  little  later  on 
■  the  same  morning.  She  said  no  one  else  was 
present,  and  gave  the  same  version  of  the  con- 
versation as  those  given  by  Dr.  Com  and 
Will  Sanger. 

A  detailed  statement  of  the  property  own- 
ed by  Mrs.  Johnson  and  Its  value  is  set  out 
In  the  former  opinion  In  the  case.  The  testi- 
mony on  the  second  trial  was  substantially 
the  same  on  that  point  There  was  a  Jury 
trial  and  a  verdict  for  contestants,  and  Judg- 
ment was  rendered  accordingly.  The  case  is 
brought  here  by  appeal. 

W.  C.  Rodgers,  W.  P.  Feaael,  W.  S.  Eakln, 
RatcllfFe  &  Fletcher,  and  J.  D.  Conway,  for 
appellants.  D.  B.  Sain,  Hal  L.  Norwood,  J. 
S.  Lake,  and  Scott  &  Head,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
The  testamentary  capacity  of  the  testatrix  Is 
admitted,  and  the  sole  ground  upon  which  the 
probate  of  the  will  was  contested  is  that  of 
fraud  and  undue  influence  alleged  to  have 
been  exercised  by  the  appellant.  Will  Sanger, 
upon  the  testatrix,  their  mother.  In  the  execu- 
tion of  the  will.  The  proponents  of  the  will 
insist  that  there  was  not  sufficient  evidence 
upon  which  to  submit  to  the  Jury  the  ques- 
tion of  fraud  and  undue  Influence.  This  is- 
sue, together  with  numerous  other  assign- 


ments of  errors,  was  presented  to  the  court 
for  its  consideration  on  the  former  appeal  of 
this  case;  but  the  court  expressly  declined 
to  consider  any  of  them  except  the  one  upon 
which  was  based  the  reversal  of  the  case. 
Therefore  the  issue  of  the  sufficiency  of  the 
testimony  to  support  the  verdict  confronts  us 
at  the  tbreshbold  of  the  case.  In  the  case 
of  McGulloch  V.  Campbell,  49  Ark.  367,  5  S. 
W.  690,  in  discussing  the  question  of  fraud 
and  undue  influence  in  procuring  the  execu- 
tion of  a  will,  the  court  said:  "As  we  uader- 
stand  the  rule,  the  fraud  or  undue  influence, 
which  is  required  to  avoid  a  will,  must  be  di- 
rectly connected  with  its  execution.  The  in- 
fluence which  the  law  condemns  is  not  the  le- 
gitimate Influence  which  springs  from  natural 
affection,  but  the  malign  influence  which 
springs  from  fear,  coercion,  or  any  other 
cause  that  deprives  the  testator  of  bis  free 
agency  In  the  disposition  of  his  property,  and 
the  influence  must  be  specially  directed  to- 
ward the  object  of  procuring  a  will  In  favor 
of  particular  parties.  It  is  not  sufficient  that 
the  testator  was  influenced  by  the  benefici- 
aries In  the  ordinary  affairs  of  life,  or  that 
he  was  surrounded  by  them  and  in  confiden- 
tial relation  with  them  at  the  time  of  its  ex- 
ecution." "Fraud  in  the  inducement  consists 
of  willfully  making  false  statements  of  fact 
which  are  intraded  to  and  do  Induce  the  tes- 
tator to  execute  the  instrument  which  he  does 
execute,  with  full  knowledge  of  its  nature 
and  contents.  Where  fraud  Is  In  the  Induce- 
ment as  distinct  from  the  execntlon,  the  same 
considerations  apply  to  the  validity  of  a  will 
obtained  thereby  as  to  a  will  executed  under 
a  mistake  of  fact"  Page  on  Wills,  {  124. 
"The  question  whether  the  will  was  procured  ■ 
by  undue  Influence  Is,  in  the  last  analysis,  a 
question  of  fact  to  be  determined  by  the  Jury. 
It  must  be  shown  to  their  satisfaction  on  all 
the  facts  In  evidence  tbat:  First  fraud  or 
undue  influence  was  practiced;  and,  second, 
that  either,  or  both  in  conjunction,  resulted  In 
producing  the  will.  Hence  the  question  of 
undue  influence  may  be  viewed  from  the  dou- 
ble aspect  suggested  by  those  two  classes  of 
facts  which  are  to  be  proved."  1  Underbill 
on  the  Law  of  Wills,  par.  126.  "Undue  Influ- 
ence upon  a  testator  consists  In  substituting 
virtually  the  will  of  the  person  exercising  it 
for  that  of  the  testator.  Fraud  upon  the  tes- 
tator consists  in  making  that  which  is  false 
appear  to  him  to  be  true,  and  so  afltecting  bis 
will."  1  Big.  on  Fraud,  p.  571.  "In  all  cases 
where  the  procurement  of  a  will  by  undue  In- 
fluence or  fraud  is  alleged,  the  evidence, 
whether  direct  or  circumstantial,  should  be 
permitted  to  take  a  very  wide  range.  The 
nature  of  the  relations  and  dealings  between 
the  testator  and  the  beneficiaries,  the  extent 
of  the  property  of  the  testator,  his  social  and 
commercial  standing,  his  family  connections, 
the  claims  of  particular  persons  upon  his 
bounty,  the  situation  of  the  beneflciaries,  so- 
cial and  pecuniary,  the  situation  and  mental 
condition  of  the  testator,  the  nature  and  the 
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contents  of  tbe  will  Itself,  and  all  the  dr- 
cninstances  under  which  It  was  executed,  may 
be  considered  as  facts  from  which  fraud  and 
ondne  Influence  may  be  Inferred,  or  by  which 
they  may  be  disproved."  1  Underbill  on  Wills 
{  132.  p.  189.  This  rule  of  evidence  was  rec- 
<«nized  and  approved  In  the  case  of  Tobin  v. 
Jenkins,  29  Ark.  151.  It  has  been  followed 
by  this  court  ever  since.  Tested  by  these  gen- 
eral principles  as  applied  to  the  facts  of  this 
case,  the  court  Is  Of  tbe  opinion  that  the  evi- 
dence does  not  establish  fraud  or  undue  influ- 
ence. 

Coonsel  for  appellees  contend  that  tbe  evi- 
dence shows  that  the  testatrix  had  determin- 
ed to  make  her  will  in  accordance  with  tbe 
wishes  of  her  children,  and  that,  pursuant  to 
this  desire  on  her  part,  her  son,  Will  Sanger, 
undertook  to  agree  with  bis  sisters  on  tbe 
terms  of  the  will  and  to  report  that  agree- 
ment to  her.  We  do  not  think  the  evidence 
establishes  thl&  Tbe  undisputed  testimony 
is:  That,  early  In  tbe  morning  of  the  day  on 
which  the  will  was  executed;  Mrs.  Johnson 
told  Dr.  Com,  her  attending  physician,  that 
she  wanted  to  make  her  will ;  that  she  want- 
ed him  to  bring  down  Mr.  Rodgers  to  prepare 
tbe  will :  that  she  had  tried  to  get  ber  son 
Will  to  attend  to  It,  but  that  he  had  put  ber 
off,  thinking  it  might  worry  her.  This  shows 
that  the  idea  of  making  a  will  of  some  sort 
originated  in  ber  own  brain,  and  the  testi- 
Dwny  shows  that  the  Idea  culminated  in  ac- 
tion in  anticipation  of  the  probable  fatal  re- 
sults of  tbe  surgical  operation  to  be  perform- 
ed upon  her.  Mrs.  Ben  Smith  was  in  tbe 
room  with  ber  all  tbe  morning  and  beard  her 
conversation  with  Dr.  Corn.  She  heard  the 
conversation  with  Will  Sanger  later  In  the 
morning  in  regard  to  what  she  intended  to 
give  ber  two  married  daughters.  She  said 
that  Will  told  his  mother  that  Mollie  wanted 
two  lots,  and  that  his  mother  replied:  "Wil- 
lie, I  can't  do  that"  And  that  Willie  then 
went  out.  Mrs.  Smith  was  a  disinterested 
witness,  unlmpeacbed  and  uncontradicted,  and 
her  testimony  was  not  weakened  by  cross- 
examination.  Will  Sanger's  testimony  was  to 
the  same  effect  on  this,  the  taming  point  of 
the  case,  and  there  is  no  contradiction,  direct 
or  Indirect,  of  this  testimony.  Without  con- 
tradiction of  this  testimony,  there  is  no  evi- 
dence that  any  fraudulent  representations  of 
Will  Sanger  to  bis  sisters  were  a  factor  In 
the  making  of  a  will.  Tbe  undisputed  evi- 
dence shows  that  the  statements  made  by 
Will  Sanger  to  Mrs.  McDonald  as  testified  to 
by  ber,  in  regard  to  the  condition  of  his  moth- 
er's property,  were  never  communicated  to  his 
mother  and  did  not  influence  her  in  making 
her  will. 

Tbe  facts  and  circumstances  adduced  In 
evidence  do  not  disclose  that  Mrs.  Johnson 
signed  tbe  will  because  she  believed  that  its 
provisions  were  approved  by  Mrs.  McDonald ; 
but  they  do  establish  the  fact  that  the  wishes 
of  Mrs.  McDonald  did  not  control  ber,  for 
without  any  suggestions  from  any  source  she 
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refused  to  accede  to  the  terms  proposed  by 
her  daughter.  The  will  was  rewritten  by  a 
reputable  attorney  of  the  testatrix's  own  se- 
lection and  was  witnessed  by  blm  and  ber  at- 
tending physician.  The  provisions  of  the  will 
were  reasonable  and  natural,  considering  the 
fact  that  tbe  most  of  her  property  was  In- 
cumbered, that  her  married  daughters  were 
already  comfortably  provided  for,  and  that 
her  son  bad  always  lived  with  her  and  for  a 
great  number  of  years  had  assisted  ber  In  tbe 
management  of  her  business  and  in  the  sup- 
port of  bis  three  unmarried  sisters.  Her 
partiality  In  giving  them  the  larger  share  of 
her  estate  might  well  be  expected  under  the 
circumstances.  The  court  considers  the  pro- 
visions of  the  will  only  as  showing  the  reason- 
ableness of  tbe  uncontradicted  testimony  of 
the  testatrix's  intentions  towards  ber  minor 
daughters.  While  she  was  weak  from  her 
physical  ailment,  the  mind  of  tbe  testatrix 
was  unimpaired.  This  Is  admitted  to  be  true 
and  is  evidenced  by  the  fact  that  learned  phy- 
sicians consulted  with  her  about  performing 
a  dangerous  surgical  operation  upon  ber. 
She  evidently  knew  tbe  condition  of  her  prop- 
erty, for  she  bad  always  been  actively  engag- 
ed in  the  management  of  It,  even  to  the  extent 
of  supervision  after  she  became  too  111  to 
leave  ber  room.  The  facts  are  not  only  con- 
sistent with  an  uninfluenced  exertion  of  the 
free  will  of  the  testatrix,  but  afford  no  infer- 
ence that  tbe  will  was  procured'  by  false 
statements  to  her  that  the  will  had  been 
agreed  upon  by  or  was  satisfactory  to  the 
children.  Wills  are  rarely  ever  satisfactory 
to  the  family  or  friends  of  the  testator,  but 
a  careful  examination  of  tbe  testimony  leads 
us  to  the  conclusion  that  there  was  not  suffi- 
cient evidence  upon  which  to  submit  the  Issue 
of  fraud  and  undue  Influence  to  the  Jury. 
The  case  has  been  twice  tried  before  a  Jury, 
and  we  may  assume  that  all  tbe  testimony 
has  been  procured  that  would  shed  any  light 
upon  the  question. 

The  cause  is  therefore  reversed  and  re- 
manded, with  directions  to  dismiss. 


SHIREY  V.  SHIREY. 
(Supreme  Court  of  Arkansas.     July  IS,  1908.) 

1.  Divokce—Gbounds— Defenses— Condona- 
tion. 

A  wife  who,  after  leaving  her  husband  be- 
cause of  cruelty,  and  returning  to  live  with  her 
mother  and  brothers,  received  frequent  visits 
from  her  husband,  and  submitted  to  sexual  inter- 
course, condoned  thereby  the  offense  of  mistreat- 
ment. 

[Bid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §  175.] 

2.  Sahe. 

Continued  cohabitation  will  condone  acts  of 
cruelty,  as  well  as  any  other  ground  for  divorce, 
except  in  cases  where  the  life  or  health  of  the 
innocent  party  is.  involved,  or  where  cohabita- 
tion is  continued  without  separation  of  the 
spouses,  in  the  hope  of  better  treatment. 
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3.  Same. 

A  single  rolantary  act  of  sexnal  intercourse 
by  the  innocent  spoase,  after  separation  on  ac- 
coant  of  crnel  conduct  constituting  grounds  for 
divorce,  operates  to  condone  tlie  cruelty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §  175.] 

4.  Same. 

A  husband  who,  with  knowledge  of  bis 
wife's  adultery,  induced  her  to  dismiss  a  suit  by 
her  for  divorce,  by  promising  to  take  her  back 
again  as  his  wife,  condoned  the  wrong. 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  {  176.] 

5.  Same— Alimony. 

An  independent  suit  for  alimony  may  be 
maintained,  and  where  a  decree  for  divorce  is 
denied  because  of  condonation,  alimony  may  be 
awarded  to  the  wife  for  her  maintenance,  where 
the  husband  refuses  to  support  her. 

6.  Same. 

Where  alimony  is  awarded  a  wife  who  is 
denied  a  divorce  because  of  condonation,  the  al- 
lowance should  be  a  continuing  one  for  monthly 
payments  of  the  amounts,  subject  to  modification 
on  a  change^  of  circumstances,  and  not  a  pei^ 
manent  division  of  the  husband's  estate,  as  pro- 
vided by  statute  in  case  of  divorce. 

7.  Sams. 

The  amount  of  alimony  awarded  a  wife  who 
is  denied  a  divorce  is  within  the  discretion  of 
the  court,  after  considering  the  husband's  abil- 
ity to  pay,  the  station  in  life  of  the  parties,  and 
the  conduct  of  the  wife  bearing  on  the  cause  of 
separation. 

8.  Same. 

The  allowance  of  attorney's  fees  in  a  suit 
bv  a  wife  for  divorce  is  within  the  discretion  of 
the  court,  in  view  of  all  the  circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §  645.] 

9.  Husband  and   Wife— Mabbiaob  Settle- 
ment—Antenuptial CONTBACJTS— INFANCT. 

An  antenuptial  contract  is  voidable  on  ac- 
count of  the  incapacity  of  the  wife  by  reason 
of  infancy. 

10.  Same— Validitt. 

Fairness  and  good  faith  must  characterize 
an  antenuptial  contract,  and  an  antenuptial  con- 
tract, whereby  a  man,  worth  from  ^200,000  to 
$250,000,  settled  on  his  intended  wife,  in  con- 
sideration of  the  marriage  and  in  lieu  of  all 
marital  rights,  a  farm  of  small  value,  will  be 
set  aside  on  account  of  its  unreasonableness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  {  165.] 

11.  Same. 

The  court,  in  annulling  a  marriage  settle- 
ment, on  the  ground  of  infancy  of  the  wife,  or 
because  of  the  inadequacy  of  the  provisions  made 
for' her,  will  restore  to  the  husband  the  property 
settled  on  the  wife,  if  she  has  not  parted  with 
the  title  thereto,  and  she  has  it  In  her  posses- 
sion. 

Appeal  from  Lawrence  Chancery  Court; 
Geo.  T.  Humphries,  Chancellor. 

Action  by  Falrbelle  Shlrey  against  A.  W. 
Shlrey,  to  set  aside  an  antenuptial  contract, 
and  for  divorce  and  alimony.  Consolidated 
with  an  action  by  A.  W.  Shlrey  against  Falr- 
belle Shlrey  for  divorce.  From  a  decree  In 
favor  of  the  wife  and  dismissing  the  bus- 
band's  complaint,  he  appeals.  Affirmed  as  to 
dismissal  of  husband's  complaint,  and  other- 
wise reversed  and  remanded. 

John  B.  McCaleb  and  Campbell  &  Suits,  for 
appellant.  W.  P.  Smith,  W.  A.  Cunningham, 
John  S.  Gibson,  and  Morris  M.  Cohen,  for 
appellee. 


McCULXOCH,  J.  Appellant  A.  W.  Shlrey 
brings  up  for  review  a  decree  of  the  chancery 
court  against  him.  In  favor  of  his  wife.  Fair- 
belle  Shlrey,  for  divorce  and  alimony  and 
suit  money. 

Appellant  and  appellee  Intermarried  on 
February  29,  1904,  the  former  being  then 
.about  70  years  old,  and  the  latter  about  15 
years.  Appellant  lived  at  Mlntum,  a  small 
village  in  Lawrence  county.  He  was,  and  Is, 
a  man  of  considerable  wealth,  estimated  at 
from  $200,000  to  $250,000  and  was  engaged 
in  the  mercantile  business  and  farming.  Ap- 
pellee lived  with  her  mother  and  two  broth- 
ers, as  tenants,  on  one  of  appellant's  numer- 
ous farms  in  the  vicinity  of  Mlntum,  and  the 
two  had  been  acquainted  with  each  other  for 
several  years.  Prior  to  the  marriage  appel- 
lee Instituted  an  action,  in  the  circuit  court 
of  Lawrence  county,  against  appellant  to  re- 
cover damages  for  seduction,  and  this  action 
was  pending,  but  was  dismissed,  at  the  time 
of  the  marriage.  Appellee's  mother  Instituted 
the  action  for  her  as  next  friend.  On  the 
day  of  the  marriage  they  entered  into  an 
antenuptial  contract,  whereby  appellant  set- 
tled upon  her,  in  consideration  of  the  mar- 
riage and  in  Hen  of  all  other  marital  rights 
in  his  property,  a  farm  of  small  value.  Ap- 
pellee being  then  an  Infant,  the  contract  was 
executed  for  her  by  a  guardian  appointed,  on 
that  day,  by  the  probate  court.  It  was  also 
signed  by  her  mother.  They  lived  together 
only  about  three  months.  Appellee  left  the 
home  of  her  husband  in  Mlntum  In  May, 
1904,  and  returned  to  her  mother,  and  on 
June  16,  1904,  she  commenced  a  suit  against 
him  for  divorce  and  alimony,  on  the  alleged 
ground  of  cruel  treatment  and  Indignities. 
They  never  lived  together  after  that  time, 
though  appellant  visited  her  occasionally  at 
her  mother's  home,  during  the  months  of 
July,  August,  and  September,  1904,  and  on 
January  11,  1905,  they  entered  into  another 
written  contract,  whereby  she  agreed  to  dis- 
miss the  pending  suit  for  divorce,  and  not  to 
again  employ  the  attorneys,  who  then  repre- 
sented her  In  that  suit,  "in  any  suit,  either 
In  law  or  equity,  that  she  may  hereafter 
bring  or  defend  against  the  said  A.  W.  Shlr- 
ey," and  he  agreed  to  pay  her  the  sum  of  $25 
per  month  for  her  maintenance. 

The  chancery  court  had  previously  made 
an  order.  In  the  divorce  case,  directing  appel- 
lant to  pay  fees  of  appellee's  attorneys  in  the 
sum  of  $500,  and  the  sum  of  $25  per  month 
for  her  maintenance  during  pendency  of  the 
suit;  and  it  appears  that,  at  the  time  of  this 
agreement  between  them  referred  to  above, 
in  January,  1905,  they  compromised  the  al- 
lowance made  to  her  by  the  court  for  attor- 
ney's fees,  so  as  to  cheat  the  attorneys  out 
of  it,  and  divide  it  between  themselves.  Pur- 
suant to  the  aforesaid  agreement  the  divorce 
suit  was,  the  next  day,  dismissed.  A  short 
time  afterwards  appellant  declined  to  pay  the 
stipulated  monthly  allowance,  and  on  Febru- 
ary 16,  1906,  appellee  Instituted  against  her 
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hnsband  a  stdt  in  chancery,  to  cancel  and  set 
aside  the  antenuptial  contract,  and  to  recover 
permanent  alimony.  She  alleged  In  her  com- 
plaint that  she  was  an  infant,  and  therefore 
incapable  legally  of  entering  Into  a  binding 
contract;  that  her  consent  to  the  execution 
of  the  contract  was  obtained  by  fraud;  that 
her  husband  had,  in  May,  1904,  "without 
cause  whipped  her  openly,  in  the  public 
streets  of  Mlntnm  where  tjiey  lived,  cursing 
her  and  threatening  to  kill  her,  driving  her 
from  his  home,  causing  her  great  suffering  of 
mind  and  body,  from  the  eflTects  of  which  she 
still  snffers,  rendering  her  partially  unable 
to  earn  her  living  by  hard  lalx)r,  and  causing 
her  the  necessity  of  expenditure  of  a  (^eat 
deal  of  money,  which  he  has  failed  and  re- 
fused to  furnish  her,  but  to  the  contrary  has 
canaed  to  be  published  in  the  'Blade'  a 
we*ly  .  newspaper  published  in  Lawrence 
county,  a  notice  saying  he  would  not  pay  her 
debts";  and  that,  after  the  eafecution  of  the 
agreement,  on  January  11,  1905,  he  had  re- 
fused to  pay  her  the  amount  stipulated  there- 
in, and  had  refused  to  live  with  her  or  sup- 
port her.  She  asked  for  a  decree  for  a  per- 
manent monthly  allowance  of  |175.  Subse- 
qaently,  on  September ,  1907,  she  amend- 
ed the  prayer  of  her  complaint,  by  asking  for 
a  decree  for  divorce,  on  the  grounds  already 
set  forth,  and  for  one-third  of  her  husband's 
estate  Appellant  answered  the  complaint, 
doiying  all  the  material  allegations  thereof, 
and,  on  February  16,  1906,  be  instituted  a 
separate  suit  against  appellee  for  divorce, 
alleging  In  bis  complaint,  as  grounds  for  di- 
vorce, that  she  had  wholly  failed  to  perform 
ber  dntles  as  a  wife,  and  had  offered  such 
Indignities  as  rendered  his  condition  intoler- 
able, by  treating  him  with  unmerited  re- 
proach, rudeness,  studied  neglect,  open  In- 
sult etc.  On  May  31,  1907,  after  a  consider- 
able part  of  the  testimony  had  been  taken 
in  the  cases,  appellant  amended  his  com- 
plaint, so  as  to  charge  adultery,  committed  by 
appellee  with  various  individuals  named  in 
the  complaint,  on  various  dates,  and  with 
other  Individuals  at  different  times,  whose 
names  were  to  him  unknown.  Appellee  an- 
jtwered  the  original  and  amended  complaint, 
denying  all  the  allegations  thereof  relating  to 
misconduct  on  her  part  These  suits  were 
consolidated  by  order  of  court  and  consent  of 
parties,  and  at  the  final  hearing  the  court 
dismissed,  for  want  of  equity,  appellant's 
complaint  for  divorce,  and  granted  the  prayer 
of  appellee's  complaint  for  divorce  and  ali- 
mony, decreeing  to  her  as  alimony  one-third 
of  appellant's  personal  property,  irrespective 
of  debts  which  he  may  owe,  and  one-third  of 
his  lands  for  and  during  her  life.  The  court 
farther  ordered  appellant  to  pay  into  court 
tlie  snm  of  f  1,000,  as  fees  for  her  attorneys. 
We  are  of  the  opinion,  after  a  careful  con- 
sideration of  the  voluminous  evidence  in  this 
case,  that  neither  of  the  parties  have  shown 
themselves  to  be  entltied  to  a  divorce.  Ap- 
pellee's prayer   for   divorce  is   based  upon 


bnrsh  and  cruel  treatment  to  which  she  Is 
alleged  to  have  been  subjected  by  her  hus- 
band during  the  brief  period  of  time  they 
lived  together,  principally  In  whipping  her 
with  a  rod  or  switch  publicly  in  the  streets  of 
MIntum.  She  testified  that  while  they  lived 
together  he  repeatedly  used  harsh,  insulting, 
and  threatening  language  to  her,  but  he  de- 
nies it,  and  her  testimony  lacks  corrobora- 
tion, except  as  to  the  one  Incident  of  the  pub 
lie  whipping  referred  to  above.  There  is  a 
conflict  in  the  testimony  concerning  the  dr- 
cnmstances  sorrounding  this  incident  and  as 
to  the  exbeat  of  the  chastisemoit  Inflicted. 
According  to  appellee's  version  of  the  Incident 
appellant  was  not  Justifled;  but,  according  to 
his  version,  he  Inflicted  chastisement  upon  his 
wife  under  circumstances  not  void  of  provo- 
cation for  the  act.  They  had  been  living  to- 
gether about  three  months,  and  on  a  certain 
afternoon  she.  In  company  with  a  young  wo- 
man of  questionable  morals  and  unsavory 
reputation  in  the  community,  went  strolling 
or  walking  to  the  outskirts  of  the  town, 
where  they  encountered  two  traveling  men, 
and  Willie  they  were  talking  to  the  men,  ap- 
pellant whose  attention  had  been  called  to 
the  situation,  came  up  where  they  were.  One 
of  the  men,  who  was  talking  to  Mrs.  Shirey, 
fled  precipitately,  and  appellant  gathered  a 
rod  or  switch,  and  thrashed  his  wife  with  it. 
The  testimony  is,  as  already  stated,  conflict- 
ing as  to  the  severity  of  the  whipping.  Ap- 
pellee denies  that  the  meeting  with  the  men 
was  prearranged,  and  the  only  one  of  the  men 
who  testified  In  the  case  made  the  same  state- 
ment as  to  the  meeting.  He  said  that  he  and 
the  other  man  stopped  and  talked  to  the  two 
women  10  or  15  minutes.  The  other  woman 
testified  that  she  went  out  to  the  place  at 
Mrs.  Shirey's  solicitation,  and  that  when  they 
saw  the  men  Mrs.  Shirey  attracted  their  at- 
tention, and  sought  an  Introduction;  that 
they  arranged  to  meet  them  in  the  cemetery, 
and  were  there  talking  to  them  when  appel- 
lant came  ui>on  them.  It  is  established  be- 
yond dispute  that  appellee,  with  the  other 
woman,  was  in  company  with  these  men  tm- 
der  circumstances  calculated  to  excite  the 
Jealousy  and  anger  of  her  aged  husband. 
That  he  unbridled  his  temper,  and  so  far  dis- 
regarded the  proprieties  as  to  administer  cor- 
poral punishment  to  his  wife,  does  not  ob- 
scure the  fact  that  she,  too,  was  not  free 
firom  fault.  While  the  testimony  does  not 
prove  any  criminal  conduct  on  her  part  on 
the  occasion,  and  does  not  even  establish 
clearly  any  immoral  design,  yet  she  must 
have  known  that  her  conduct  taking  the  most 
charitable  view  of  it  was  calculated  to  sub- 
ject her  to  criticism,  and  to  arouse  the  dis- 
pleasure of  her  husband. 

But  conceding  that  appellant's  conduct  on 
this  occasion  afforded  Just  grounds  for  di- 
vorce, she  subsequently  condoned  it  This 
was  in  May,  1904,  and  she  at  once  left  him, 
and  Instituted  suit  for  divorce,  which  she  aft- 
erwards dismissed.    She  lived  with  her  moth- 
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er  and  brothers,  bnt  permitted  appellant  to 
visit  her  frequently,  and,  according  to  her 
own  testimony,  submitted  to  his  embraces. 
She  gave  birth  to  a  child  in  the  latter  part  of 
May,  1905,  which  she  asserts  was  begotten 
by  him  on  the  occasion  of  some  of  hla  visits 
to  her  at  her  mother's  home  In  July,  1904. 
He  denies  that  he  had  sexual  Intercourse  with 
her  at  any  time,  but  he  admits  that  he  visited 
tier  several  times  while  she  was  at  her  moth- 
er's home.  If  what  she  says  is  true,  she  con- 
doned his  offense  of  mistreatment.  Contin- 
ued cohabitation  will  condone  acts  of  cruelty, 
as  well  as  any  other  ground  for  divorce,  the 
only  exception  being  found  in  cases  where  the 
life  or  health  of  the  innocent  party  is  involv- 
ed, or  where  cohabitation  Is  continued  with- 
out separation  of  the  spouses,  in  the  hope  of 
better  treatment.  A  voluntary  resumption  of 
cohabitation  by  the  innocent  spouse  after  sep- 
aration, on  account  of  cruel  conduct  constitut- 
ing grounds  for  divorce,  operates  as  a  condo- 
nation of  the  cruelty,  and  there  need  not  be 
long-continued  matrimonial  Intercourse  In 
order  to  constitute  condonation.  A  single  act 
of  sexual  intercourse  may  be  sufficient.  14 
Cyc  pp.  640,  641 ;  2  Bishop  on  Mar.  &  Dlv. 
§  302  et  seq. ;  Clague  v.  Clague,  46  Minn.  461, 
49  N.  W.  198;  Dunn  v.  Dunn,  26  Neb.  136,  42 
N.  W.  279.  The  strict  rule  is  sometimes  re- 
laxed where  the  wife  is  the  innocent  party, 
but  circumstances  call  for  no  relaxation  of 
the  rule  where,  as  in  this  case,  the  wife  has 
separated  herself  from  her  husband  on  ac- 
count of  alleged  cruelty,  and  while  living 
npart  from  him  in  the  home  of  her  kindred 
she  voluntarily  and  repeatedly  submits  to  sex- 
ual intercourse.  The  reason  of  thus  relaxing 
the  rule  In  favor  of  an  injured  wife  is  stated 
to  be  because  of  the  greater  difficulty  accom- 
panying her  withdrawal  from  the  domicile  of 
her  husband,  arising  from  her  greater  depend- 
ence on  him  for  protection  and  support,  but 
this  reason  disappears  where  she  has  already 
withdrawn  from  him,  and  then  voluntarily 
resumes  cohabitation  under  the  circumstan- 
ces shown  in  the  present  case.  2  Bishop  on 
Mar.  &  Div.  S  307 ;  Poison  v.  Poison,  140  Ind. 
310,  39  N.  E.  498 ;  Clague  ▼.  Clague,  46  Minn. 
401,  49  N.  W.  198;  Armstrong  v.  Stovall,  26 
Miss.  279. 

There  is  testimony  in  the  record  tending 
strongly  to  establish  the  commission  of  adul- 
tery by  appellee,  but  the  adulterous  conduct 
which  is  more  convincingly  established  oc- 
curred prior  to  the  execution  of  the  contract 
of  January  11,  10O5,  and  this,  together  with 
appellant's  conduct  in  inducing  appellee  to 
enter  into  the  contract  and  dismiss  her  suit 
for  divorce  by  promising  to  take  her  back 
again  as  his  wife,  condoned  her  wrongdoing. 
Ttiat  he  knew  or  had  good  reason  to  believe 
at  that  time  that  she  had  been  guilty  of  adul- 
tery there  can  scarcely  be  a  doubt,  for  he  then 
had  In  his  possession  a  letter,  claimed  to  have 
been  written  by  her  to  another  man,  which, 
if  their  authenticity  be  treated  as  established. 


proved  indubitably  ber  adulterous  conduct. 
There  Is  evidence  tending  to  establish  acts  of 
adultery  which  occurred  after  that  time,  but 
appellant  has  himself  so  obscured  the  issue, 
by  Introduction  of  the  testimony  of  perjured 
witnesses,  that  we  are  unable  to  separate  the 
true  from  the  false,  and  determine  where  the 
truth  abides.  Appellant  shows  himself  to  be 
a  man  who  believes  in  spiritualism,  fore- 
knowledge, fortunf  telling,  and  other  occult- 
isms which  made  him  an  easy  prey  to  design- 
ing men  and  women,  who  ingratiated  them- 
selves into  his  confidence  only  to  betray  It, 
and  who  lent  him  their  aid  in  procuring 
false  testimony  only  to  desert  to  his  adver- 
sary, ^and  disclose  upon  the  witness  stand  his 
wrongdoing  in  that  respect  Nevertheless  his 
own  ffiillty  participation  in  those  schemes  has 
rendered  It  Impossible  to  determine,  with  that 
degree  of  certainty  which  should  accompany 
a  solemn  decree  of  court,  whether  or  not  be 
has  proved  the  charges  of  adultery  which  are 
said  to  have  occurred  subsequent  to  the  afore- 
said condonations.  Learned  counsel  for  ap- 
pellant in  their  argument  concede,  with  be- 
coming candor,  that  some  of  the  testimony  in- 
troduced by  their  client  is  unworthy  of  belief, 
but  argue  that  there  is  enough  trustworthy 
testimony  in  his  favor  to  sustain  his  charges. 
In  this,  however,  we  cannot  agree  with  them. 
Upon  the  whole,  we  9re  convinced  that  the 
only  true  course  to  pursue  In  this  case  is  to 
hold  that  neither  of  the  parties  have  shown 
themselves  entitled  to  a  divorce.  The  chan- 
cellor erred  in  granting  appellee's  prayer  for 
divorce,  but  was  correct  in  denying  appel- 
lant's prayer.  Appellee's  prayer  for  alimony 
stands  upon  more  substantial  grounds.  Ap- 
pellant condoned  her  offense,  and  induced  her 
to  dismiss  her  former  suit  and  come  back  to 
him  only  to  cast  her  off  again.  After  condon- 
ing her  offense  he  refused  to  support  her. 

Her  unsatisfactorily  explained  visit  after- 
wards to  Kansas  City,  Mo.,  where  she  entered 
a  lying-in  hospital  under  an  assumed  name, 
and  gave  birth  to  a  child,  only  proves  an  act 
of  adultery  occurring  prior  to  said  condona- 
tion. As  the  case  stands,  therefore,  appellee 
is,  since  the  act  of  condonation,  deemed  to  be 
free  from  further  fault,  and  appellant  still 
disowned  her  and  refused  to  support  her. 
An  Independent  suit  for  alimony  may  be 
maintained,  and  in  the  state  of  the  case  as 
Just  described  appellee  is  entitled  to  a  decree 
for  alimony.  Wood  T.  Wood,  54  Ark.  172,  13 
S.  W.  469.  Though  a  decree  for  divorce  be 
denied  because  of  condonation,  still  alimony 
may  be  awarded  to  the  wife  for  her  mainte- 
nance, where  the  husband  refuses  support. 
14  Cyc.  pp.  768,  769.  Under  those  circumstan- 
ces, however,  the  allowance  should  be  a  con- 
tinuing one,  for  monthly  or  other  periodical 
payments  of  amounts  fixed  by  the  court,  sub- 
ject to  modification  on  a  change  of  circum- 
stances, and  not  a  permanent  division  of  tbe 
husband's  estate,  as  is  provided  for  by  statute 
in  case  a  divorce  is  granted.    Kurtz  t.  Kurtz, 
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38  Art.  119;  Brown  T.  Brown,  38  Ark.  324; 
Wood  T.  Wood,  59  Ark.  441,  27  S.  W.  641,  28 
L,  B.  A.  157,  43  Am.  St.  Rep.  42.  By  thla 
mrtbod  he  Is  given  the  opportunity  to  retnm 
to  bis  doty,  and  offer,  In  good  faith,  to  take 
the  wife  back  and  support  her.  This  he  may 
Jo  at  any  time,  and  if  she  refuses  the  offer 
without  Just  cause,  that  would  be  such  a 
cbange  of  circumstances  as  would  Justify  an 
abrogation  of  the  allowance.  The  amount  of 
soeb  allowance  is  within  the  sound  discretion 
of  the  court,  and  all  the  circumstances  of  the 
particulars  should  be  considered  in  fixing  it. 
The  husband's  ability  to  pay,  the  station  In 
life  of  the  parties,  and  the  conduct  of  the 
<r!fp  bearing  upon  the  cause  of  separation 
shnald  all  t>e  considered.  We  have  concluded, 
after  considering  all  the  facts  of  this  case, 
that  an  allowance  of  $50  per  month  is  the 
proper  one  to  be  made. 

The  chancery  court  ordered  appellant,  dur- 
ing the  pendency  of  the  suit,  to  pay  appellee's 
attorneys  the  sum  of  $250,  which  has  Iieen 
paid,  and  made  a  further  order  In  the  final  de- 
cree for  payment  of  the  additional  sum  of 
11,000.  We  think  this  was  an  excessive  al- 
lowance. This,  too,  is  a  matter  within  the 
AlKTetion  of  the  court,  considering  all  the 
circomstahces.  Appellee  failed  in  her  suit  for 
divorce,  bnt  succeeds  in  defeating  her  hus- 
band's prayer  for  divorce  and  In  obtaining  ali- 
mony. An  allowance  of  the  sum  of  $500  as 
attorney's  feea  in  addition  to  the  sum  hereto- 
fore paid.  Is  sufficient. 

The  antenuptial  contract  Is  voidable  on  ac- 
connt  of  the  incapacity  of  the  wife  by  reason 
of  hifancy.  "Marriage  settlements  being  mere- 
ly civil  contracts,  all  defenses  which  could  be 
properly  set  up  against  other  contracts  may 
be  set  up  against  them,  such  as  the  statute  of 
frands,  laches,  want  of  consideration,  inca- 
pacity of  parties,  fraud,  and  duress."  21  Cyc. 
p.  12T1 ;  22  Cyc.  p.  537.  Fairness  and  good 
faith  should  characterize  such  a  contract,  and 
the  provisions  in  this  one  for  the  benefit  of 
tbe  wife  are  so  Inadequate  that  a  court  of 
equity  should  set  It  aside  on  account  of  Its 
onreasonableness,  even  if  the  wife  possessed 
the  legal  capaolty  to  enter  Into  It.  Achilles  v. 
Achilles,  151  111.  136,  37  N.  E.  693.  The  court 
should.  In  annulling  marriage  contracts  on 
tbe  gromids  hereinbefore  Indicated,  restore  to 
tbe  busband  tbe  proiwrty  settled  upon  tbe 
trlfe.  If  she  has  not  parted  with  the  title,  and 
still  has  it  in  her  possession. 

The  cost  of  tbe  litigation,  including  tbe  cost 
of  this  appeal,  should  be  decreed  against  ap- 
pellant. 

Tbe  decree,  in  so  far  as  it  dismisses  appel- 
lant's complaint,  is  affirmed.  In  all  other  re- 
•pects  the  decree  is  reversed,  and  the  cause  is 
nmanded,  with  directions  to  the  chancery 
mart  to  enter  a  decree  in  accordance  with  this 
opinion.    It  is  so  ordered. 

WOOD,  J.,  concurs  in  the  Judgment 


BROWN  et  al.  v.  NELMS  et  al. 

(Supreme  Court  of  Arkansas.     March  23,  190S. 
Opinion  on  Modification,  June  15,  1908.) 

1.  Statutes  —  Construotiow  —  Meaning   of 
Tkbms— Intention  of  LBOiSLAinBE— Statu- 

TOBY   PBOVISIONS. 

Under  Klrby's  Dig.  §  7792,  providing  that 
ail  general  terms  and  expressions  used  in  statutes 
shall  be  liberally  construed  so  that  the  true  in- 
tent of  the  General  Assembly  may  be  fully  car- 
ried out,  the  terms  of  a  statute  must  be  given 
such  a  meaning,  consistent  with  a  reasonable 
interpretation  of  the  language  nsed  as  will  carry 
out  the  real  intention  of  tbe  Legislature. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {§  259,  26(0^269.] 

2.  Wiixs  —  Validitt  —  Provision  fob  Cnii.- 

DBEN. 

Kirby's  Dig.  {  8020,  provides  that  where  a 
testator  omits  lo  mention  in  his  will  tbe  name 
of  a  child,  if  living  at  the  time  of  the  execution 
of  the  will  or  its  legal  representatives,  he  shall 
be  deemed  to  have  died  intestate  as  regards  the 
child,  and  it  shall  be  entitled  to  such  a  share  of 
testator's  property  as  it  would  have  been  en- 
titled to  if  he  had  died  Intestate.  Held,  that  It 
was  the  legislative  intent  to  declare  Intestacy 
as  to  unmentioned  children  of  a  testator  unless 
he  expresses  a  contrary  intention  In  bis  will, 
and  that  such  Intention  may  be  expressed  by 
providing  for  them  as  a  class  without  naming 
them  separately  or  by  naming  them  without  pro- 
viding for  tbem,  and  hence  a  will  devising  one 
half  of  testator's  property  to  bis  wife  and  the 
other  half  to  his  children,  as  a  class,  without 
naming  tbem,  was  in  compliance  with  the  stat- 
ute and  valid. 

8.   EXECCTOBS    AND    ADMINISTBATOBS  —  SALES 
tJNDEB    OBDEB    of    COUBT— LIMITATION. 

Klrby's  Dig.  {  224,  requiring  execu'tors  and 
administrators  to  make  final  settlement  of  their 
administration  within  three  years  from  the  date 
of  letters,  is  directory  only,  and  docs  not  divest 
the  probate  court  of  jurisdiction  to  complete  ad- 
ministration after  that  time,  and  under  tbe  stat- 
ute providing  generally  that  if  the  personal  es- 
tate of  a  decedent  shall  be  insufficient  to  pay 
the  debts  the  executor  or  administrator  may  ap- 
ply to  the  court  for  a  sale  of  real  estate,  the 
court  may  order  a  sale  of  decedent's  land  for 
the  payment  of  debts  after  the  expiration  of 
three  years,  seven  years  being  the  shortest  pe- 
riod of  delay  which  will  bar  the  right  to  such 
a  sale,  in  the  absence  of  circumstances  excusing 
the  delay. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  ETxecutors  and  Admmistrators,  §§  1370- 
1378.] 

4.  Same  — Effect  of  Ibbboulabttt  in  Al- 
lowing Claims. 

Where  there  are  valid  and  subsisting  claims 
against  an  estate  duly  probated,  errors  and  ir- 
regularities in  the  allowance  of  claims  will  not 
vitiate  a  probate  sale  of  lands  regularly  made  to 
pay  debts,  nor  deprive  the  court  of  jurisdiction 
to  order  the  sale,  and  Kirby's  Dig.  (  3793,  pro- 
viding that  all  probate  sales  of  real  estate,  made 
pursuant  to  proceedings  not  in  substantial  com- 
pliance with  statutory  provisions,  shall  b*  void- 
able, does  not  contemplate  such  a  result. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §§  1337, 
1545.] 

5.  Same— Jurisdiction  of  Court  at  Subse- 
quent Term. 

Where  the  probate  court  acquired  jurisdic- 
tion to  determine  a  petition  for  a  sale  of  dece- 
dent's land  to  pay  debts,  the  jurisdiction  was 
not  lost  by  lapse  of  the  term,  and  an  order  of 
sale  was  not  mvalid  because  made  at  a  term 
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subaeqnent  to  the  one  at  which  the  petition  was 
first  presented. 

6.  Sauk— AixowARCB  or  Claihs— Change  or 
Admiristbatob. 

Payment  of  claims  a^inat  estates,  once  al- 
lowed by  the  probate  court,  can  be  enforced 
without  revivor  against  a  new  administrator, 
since  they  continue  until  paid  as  subsisting  judg- 
ments against  the  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Eixecutors  and  Administrators,  {  S49.] 

7.  Same— PowKB   to    Enforce    Patment   of 
Claims. 

The  provision  of  Const.  1874,  conferring 
upon  probate  courts  exclusive  jurisdiction  over 
decedents'  estates,  abrogated  the  statute  author- 
izing tlie  issuance  of  execution  for  the  enforce- 
ment of  judgments  against  executors  and  admin- 
istrators as  such,  which  necessitated  that  such  a 
judgment  should  be  revived  against  a  successor 
before  execution  could  issue  against  him,  and 
vested  in  the  court  exclusive  power  to  enforce 
claims  against  estates. 

8.  Same— Waste  of  Assm-s  by  Administra- 
tor—Remedy OF  Cbeditobs. 

The  fact  that  an  administrator  has  wasted 
assets  of  the  estate  sufficient  to  ^ay  the  debts^ 
will  not  deprive  creditors  of  the  right  to  resort 
to  other  assets  unadministered  for  the  payment 
of  their  debts,  and  to  procure  a  sale  of  dece- 
dent's land. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Skecutors  and  Administrators,  {  1340.] 

9.  Same— Sales  — Pebsons   who  mat  Pub- 
chase— Apfbaisebs. 

Kirby's  Dig.  {  196,  provides  that  before 
an  executor  or  administrator  shall  sell  lands, 
he  shall  cause  them  to  be  appraised  by  three  dis- 
interested householders  of  the  county.  Held, 
that  the  disqualifying  interest  may  be  either  in 
the  sale  or  the  purchase,  and  an  appraiser  when 
he  accepts  the  office  disqualifies  himself  from  be- 
coming a  purchaser,  though  he  have  no  intention 
of  purchasing  at  the  time,  and  since  the  rule 
rests  upon  public  policy,  and  not  upon  the.actual 
perpetration  of  fraud,  it  is  no  defense  to  the 
inTalidity  of  a  purchase  by  such  a  one  ttiat  he 
intended  no  wrong  and  perpetrated  no  actual 
fraud. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  S  1503.] 

10.  Sams— PuBCHASE  bt  Disqualified  Peb- 
SON— Effect. 

While  a  confirmed  sale  of  land  by  an  ad- 
ministrator is  valid  without  any  appraisement 
having  been  made,  the  confirmation  does  not 
heal  the  incapacity  of  the  purcha.ser  but  the 
sale  is  voidable  at  the  instance  of  the  heirs  aft- 
er confirmation  within  a  reasonable  time,  or 
witliin  a  reasonable  time  after  an  infant  heir 
attains  bis  majority. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  §{  149^ 
1503,  1535.1 

11.  Limitation  of  Actions— Opebation  and 
ESrrBCT— Pbbsonb  Bound. 

One  entitled  to  subrogation  is  substituted 
in  the  place  of  the  original  holder  of  the  right, 
with  no  greater  rights  or  equities  than  he  had, 
and  hence  where  the  right  of  mortgagees  to  en- 
force their  lien  had  been  barred  by  limitation  the 
right  of  one  entitled  to  l>e  subrogated  to  their 
lien  was  also  barred  and  the  fact  that  such  per- 
son was  an  infant  was  immaterial. 

12.  EXECUTOBS  AND  ADMINISTBATOBS  —  SALES 

—Payment  of  Pubchabe  Monet. 

The  fact  tliat  purchasers  at  an  administra- 
tor's sale  made  payment  by  crediting  the  amount 
of  the  purcliase  price  on  their  probated  claim 
instead  of  paying  in  money  did  not  invalidate 
■the  sale,  where  it  was  reported  to  and  duly  con- 
firmed by  the  court  and  it  did  not  appear  that 


the  interests  of  any  other  creditor  were  preja- 
diced. 

[Ed.  Note.— For  cases  in  {joint,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  ii  1511, 
1512.] 

13.  Homestead  —  Tbanbfeb  —  OonsTiTDTioif • 
AL  Pbovisions. 

The  constitutional  provision  that  the  home- 
stead left  by  a  decedent  shall  be  exempt  from 
sale  for  debts  of  decedent,  and  that  the  rents 
and  profits  thereof  shall  vest  in  the  widow  for 
life  and  the  children  during  minority,  merely 
exempts  it  from  sale  for  debt  either  during  the 
lifetime  of  the  owner  or  after  his  death  during 
the  lifetime  of  his  widow  or  minority  of  his 
cliildren,  and  does  not  prohibit  the  original  own- 
er of  the  homestead  from  dismembering  it  by 
grant  or  devise  at  least  so  far  as  his  children  are 
concerned,  since  the  homestead  right  of  children 
is  a  transmitted  or  wholly  derivative  one. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  £5,  Homestead,  {{  249,  250.] 

14.  Vendob  and  Pubchaseb  —  Bona  Fidb 
PuBCHASEBS— Rights  of  Subsequent  Gban- 
teb  Without  Notice. 

A  person  mortgaged  land  which  was  subse- 
quently sold  under  execution  against  him  and 
purchased  by .  sureties  on  his  stay  bond.  He 
also  quitclaimed  the  land  to  the  sureties  the 
deed,  though  absolute  in  form  l>eing  either  ex- 
ecuted as  security  for  the  amount  paid  on  the 
stay  bond  or  under  an  agreement  that  the  lands 
should  I>e  reconveyed  to  him  on  repayment  of 
that  amount  The  sureties'  interest  was  subse- 
quently conveyed  to  the  mortgagee's  agent.  The 
mortgagee  or  its  agent  had  no  actual  notice  of 
the  secret  agreement  between  its  mortgagor  and 
his  sureties  as  to  the  character  of  the  convey- 
ance to  them  and  it  did  not  appear  tliat  any 
facts  were  brought  to  their  attention  which 
would  charge  them  with  notice  of  the  agreement. 
Held,  that  they  were  not  bound  by  the  agree- 
ment BO  as  to  subject  their  title  to  the  secret 
equities  of  the  mortgagor. 

16.  Same— Notice— Depbot  ih  TraLB— Quit- 
claim Deed. 

The  fact  that  a  deed  in  the  chain  of  title 
was  only  a  quitclaim  did  not  of  itself  give  no- 
tice of  defect  in  the  title  or  secret  equities  of 
the  grantor. 

15.  Mobtgaoks— Kbcobdiro— Failubb  to  Re- 

COBD. 

Where  a  person  executed  a  mortgage  which 
was  not  recorded  until  after  he  had  deeded  the 
property  to  others,  the  title  conveyed  by  the 
deed  took  precedence  over  the  mortgage. 

17.  PowEBS—EJxECunoN— Conveyances. 

A  conveyance  of  property,  vested  in  a  per- 
son with  power  to  sell  for  certain  purposes, 
tbough  containing  no  reference  to  the  i>ower, 
should  be  construed  as  an  execution  of  the  pow- 
er, and  hence  where  a  will  authorized  a  person 
not  named  as  executrix  to  control  property  and 
sell  it  to  provide  a  home  for  herself  and  children, 
and  she  conveyed  it  as  executrix  instead  of  as 
trustee  by  a  deed  which  did  not  refer  to  the 
power  but  recited  that  the  purchase  price  was 
to  be  used  to  purchase  a  home  for  herself  and 
children,  the  deed  should  be  cmistrued  as  an  ex- 
ecution  of  the  power. 

18.  Appeal  and  Bbbor  —  Rbcobd— Neoessitt 
FOB  Bill  of  Exceptions. 

Where  jparties  before  trial  agreed  that  all 
the  records  in  the  probate  court  in  the  adminis- 
tration of  an  estate  might  be  read  in  evidence 
on  investigation  of  the  settlement  accounts  of  a 
guardian  and  administrator,  and  the  final  decree 
recited  that  the  cause  was  heard  upon  the  agree- 
ments of  counsel  on  file  and  the  several  records, 
and  no  bill  of  exceptions  appears  in  the  record 
on  appeal  identifying  and  oringing  upon  the 
record  the  various  records  read  in  court  and  up- 
on which  the  chancellor  based  his  decree,  they 
cannot  l>e  considered,  and  the  decree  on  that 
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qaestion  will  be  xiresnmed  to  be  warranted  by  | 
the  evidence. 
Battle,  J.,  disaenting  in  part. 

Opinion  on  Modification. 

19.  impbovementb  —  coufenbatioif  —  good 
Faith  of  Oooxjpaht— Statotobt  Peovi- 
aiona. 

The  betterment  act  (Act  March  8,  1883, 
Kirby's  Dig.  U  2754-2757),  entitled  "An  act  for 
the  better  quieting  of  titles,"  provides  that  if 
any  person  believing  himself  to  be  the  owner 
either  In  law  or  equity  under  color  of  title  has 
peaceably  improved  any  land  which,  npon  judi- 
cial investigation,  Bhall  be  decided  to  belong  to 
another,  the  value  of  the  improvement,  and  the 
amoont  of  all  taxes  which  may  have  been  paid 
on  the  land  by  such  person,  shall  be  paid  by  the 
successful  party  to  such  occupant  to  be  offset  by 
the  owoer'a  dajnages  and  mesne  profits,  but  no 
account  for  any  mesne  profits  shall  be  allowed 
the  owner  unless  they  have  accrued  within  three 
years  next  before  the  commencement  of  the  suit. 
Held,  that  a  person  so  improving  land  must  be  a 
bona  fide  occupant,  acting  in  actual  good  faith. 

20.  Samk— "BosA  Fide  Occupant." 

A  "bona  fide  occupant"  of  land  is  one  who 
not  only  supi>oees  himself  to  be  the  true  pro- 
prietor, but  who  is  ignorant  that  bis  title  is 
questioned  by  some  other  person  claiming  •  bet- 
ter right  to  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Improvements,  |}  4-7,  13. 

Fy>r  other  definitions,  see  Words  and  Phrases, 
voL  1.  p.  824.] 

21.  Same— Good  Faith  of  Occupant. 

An  appraiser  of  land  sold  at  an  adminis- 
trator's safe,  who  purchased  it  in  good  faith, 
thongh  he  was  in  law  disqualified  to  do  so,  and 
was  Innocent  of  any  actual  intention  to  defraud 
in  the  appraisement  or  purchase,  was  a  bona  fide 
occupant,  and  npon  setting  aside  tlie  sale,  the 
decree  for  rents  and  profits  against  him  should 
be  limited  to  a  period  of  three  years  next  before 
the  commencement  of  the  suit. 

22.  Limitation  of  Aonons. 

The  statute  applies  to  infants  as  well  as 
adults. 

23.  Samx. 

He  statute  is  one  to  adjust  the  equities  be- 
tween the  owners  of  lands  and  persons  who 
have  occupied  them  under  color  of  title,  believ- 
ing themselves  to  be  the  owners,  and  is  not  a 
statute  of  limitation. 

24.  executobs  and  aominiotbatoys  —  sales 
Undkb  Obdeb  of  Court— Vacating — Rights 

or  PUBCHASSB. 

.Taxes  paid  by  the  occupant  and  also  the 
purchase  price  of  the  land,  with  interest  tbere- 
Mi.  should  be  credited  to  the  occupant,  but  inas- 
much as  his  right  to  credit  for  the  purchase 
price  results  from  the  fact  that  the  payment 
contributed  to  the  assets  of  the  estate,  and  is 
not  dependent  upon  the  terms  of  the  betterment 
act,  mesne  profits  for  the  full  period  of  occupan- 
cy may  be  set  off  against  his  claim  for  reim- 
bursement, on  the  theory  that  where  the  occu- 
pant has  been  reimbursed  out  of  the  profits  of 
the  land,  he  cannot  make  further  claim  for  the 
same  payment 
23.  Costs— Pbbsons    Entitled— Substantial 

Recovebt. 

Where  a  plaintiff  obtains  a  substantial  re- 
covery by  the  suit,  she  is  entitled  to  costs. 

lEd.  Note. — For  cases  In  ijoint,  see  Cent.  Dig. 
vol.  13,  Costs,  If  47,  108.] 

Hill,  C.  J.,  dissenting. 

Appeal  from  Crittenden  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Consolidated  actions  by  Rnth  Earle  Nelms 
and  another  against  W.  N.  Brown,  Jr.,  and 
others,  by  the  state,  for  tbe  use  of  W.  W. 


Swepston,  administrator,  in  succession  of 
Louisa  R.  Earle  against  Ben  R.  Earle  and  oth- 
ers, by  Ruth  Earle,  by  her  guardian,  Charles 
L.  Lewis,  against  George  P.  Diehl  and  oth- 
ers, and  by  the  Edgewood  Distilling  Com- 
pany and  anotber  against  Ben  R.  Earle  and 
others.  Pending  suit,  defendant  Brown  died, 
and  as  to  his  Interest  the  suit  was  revived 
in  the  same  of  bis  administratrix,  Ida  Earle 
Brown,  and  bis  two  children.  There  was  a 
decree  and  plaintiff  Ruth  Eiarle  Nelms  and 
certain  defendants  appeal.  AfiSrmed  In  part, 
and  reversed  and  remanded  in  part. 

This  Is  an  appeal  from  a  decree  of  tbe 
chancery  court  of  Crittenden  county  which 
involves,  so  far  as  concerns  the  disposal  of 
the  case  here,  separate  controversies  between 
the  plaintiffs  below  and  the  various  defend- 
ants, though  there  are  some  iiaestions  in 
common  to  be  disposed  of. 

Josiah  F.  Elarle  resided  In  Crittenden  coun- 
ty and  owned  a  large  body  of  lands  situated 
there.  He  died  In  the  year  18S4,  leaving, 
surrivlng,  his  widow,  Louisa  R.,  and  four 
children,  Louisa,  Jerry,  Ben  R.,  and  Ruth. 
The  two  children  first  named  died  intestate 
and  without  issue  during  the  lifetime  of 
their  mother,  leaving  the  other  two,  Ben  R. 
and  Ruth,  as  their  heirs  at  law.  Josiah  F. 
Earle  left  a  last  will  and  testament,  which 
was  duly  probated,  and  contained  the  follow- 
ing disposition  of  bis  property  without  other- 
wise mentioning  the  devisees:  "I  give  my 
wife  one  half  of  all  my  property  and  one 
half  to  my  children.  I  authorize  and  direct 
my  wife  to  sell  all  the  real  property  and  re- 
invest in  some  better  county  for  herself  and 
children.  I  direct  that  she  control  and  man- 
age and  sell  the  same,  and  reinvest  when 
she  can  get  a  fair  price  to  satisfy  her — ^the 
same  as  if  she  were  sole  owner.  I  owe  but 
little,  and  wish  that  little  paid  out  of  my 
life  policy."  Louisa  R.  Earle  died  Intestate 
in  the  year  1891,  leaving  surviving  her  two 
children,  Ben  R.  and  Ruth  as  her  heirs  at 
law;  and  during  that  year  the  said  Ben  R. 
Earle  was  appointed  administrator  of  her 
estate  and  also  guardian  of  tbe  person  and 
estate  of  his  sister,  Ruth.  He  executed  sepa- 
rate bonds  as  administrator  and  as  guardian, 
with  John  R.  Chase  and  A.  H.  Ferguson  as 
his  sureties;  and  executed  to  Chaser  a  mort- 
gage on  all  his  interest  in  lands  In  Crittenden 
county  to  Indemnify  the  sureties  against  loss 
by  reason  of  their  liability  as  sureties  on 
bis  said  bonds.  The  mortgage  was  not 
filed  for  record  until  November  13,  1806.  On 
January  18,  1894,  the  probate  court  revoked 
tbe  letters  of  administration  held  by  Ben  R. 
Earle,  and  on  October  15,  1894,  Issued  letters 
of  administration  In  succession  to  W.  W. 
Sweptson  on  tbe  estate  of  said  Louisa  R. 
Earle,  deceased.  The  probate  court  made  an 
order  directing  Swepston,  as  administrator 
of  the  Louisa  R.  Earle  estate  to  sell,  for  the 
payment  of  the  debts  of  tbe  estate,  certain 
lands  owned  by  said  Louisa  R.  Ekirle  by  in- 
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berttance  from,  ber  fatber  and  her  undivided 
half  Interest  in  certain  of  the  lands  devised 
to  her  by  the  will  of  Joslah  F'.  £3arle.  The 
sale  was  made  by  the  administrator  on  the 
date  named  In  the  order  of  court,  after  the 
lands  had  been  appraised.  W.  N.  Brown,  Jr., 
became  the  purchaser  of  one  of  the  tracts 
at  the  sale;  In  Pickett,  who  subsequently 
conveyed  to  Brown,  became  purchaser  of 
certain  other  tracts;  J.  F.  Rhodes  became 
the  purchaser  of  certain  other  tracts;  and  J. 
M.  Williams  as  trustee  for  Stone  &  Tyler 
became  the  purchaser  of  other  tracts.  These 
Rales  were  duly  reported  to  the  probate  court 
by  the  administrator,  and  the  sales  were  by 
the  court  confirmed^  and  deeds  were  executed 
to  the  respective  purchasers  pursuant  to  or- 
ders of  the  court.  The  undivided  Interest  of 
Ben  R.  Earle  in  some  of  the  J.  F.  Earle  lands 
was  sold  under  levee  tax  decrees,  and  pur- 
chased by  W.  N.  Brown,  Jr. 

On  February  8,  1894,  Ben  R.  Earle  exe- 
cuted to  T.  W.  Paxton  a  deed  conveying 
bis  Interest  In  certain  other  tracts  of  the 
J.  F.  Earle  lands  to  secure  the  payment  of 
a  dept  of  $684.26  to  the  EHgewood  Distilling 
Company.  This  deed  was  executed  subject 
to  lien  of  a  Judgment  for  about  $300  in  fav- 
or of  one  W.  P.  Conner  against  Ben  R.  Earle, 
rendered  on  October  21,  1892.  S.  A.  Martin 
and  B.  El  Wllllford  became  sureties  on  a 
l>ond  to  stay  this  Judgment,  and,  on  expira- 
tion of  the 'stay,  execution  was  Issued  and 
levied  on  said  Interest  of  Ben  R.  Earle  In 
the  tracts  of  the  J.  F.  G^rle  lands  conveyed, 
as  aforesaid,  to  Paxton  as  trustee.  The 
lands  were  sold  under  the  execution,  and 
Martin  and  Wllllford  became  the  purchasers 
for  the  amount  of  the  Judgment  and  costs. 
The  sale  was  made  on  December  1,  1894,  and 
on  May  2,  1895,  Ben  R.  Earle  conveyed,  by 
quitclaim  deed,  his  interest  in  the  lands  to 
Martin  and  Wllllford.  This  deed  is  alleged 
to  have  been  Intended  by  the  parties  as  a 
mortgage.  Martin  afterwards  quitclaimed 
to  Wllllford,  and  the  latter  conveyed  the 
lands  on  January  3,  1897,  to  George  P.  Dlebl 
for  a  cash  consideration  of  $389.50.  On 
July  22,  1897,  the  sheriff  of  the  county  exe- 
cuted to  Diehl,  as  assignee  of  Martin  and 
Wllllford,  a  deed  to  the  lands  pursuant  to 
the  execution  sale.  Dlehl  was  acting  for  the 
Edgewo«d  Distilling  Company,  and  the  title 
be  took  under  the  deeds  to  him  Is  conceded 
to  be  for  the  use  and  benefit  of  that  company. 
On  September  23,  1890,  Louisa  R.  Earle  con- 
veyed a  quarter  section  of  the  Joslah  F. 
Earle  lands  to  W.  R.  Barksdale.  The  deed 
recites  that  It  was  executed  by  said  Louisa 
R.  ,Earle  in  her  own  right  and  as  executrix 
of  the  estate  of  Joslah  F.  Earle,  and  that 
the  purchase  price  of  the  land  was  to  be 
used  In  the  purchase  of  a  home  for  herself 
and  children  in  Memphis,  Tenn.  In  1895 
the  Edgewood  Distilling  Company  and  T.  W. 
Paxton,  trustee,  instituted  suit  in  the  chan- 
cery court  of  Crittenden  county  against  Ben 
R.  Earle  to  foreclose  said  trust  deed  exe- 


cuted by  bim  to  Paxtoii  as  tmstee  to  secure 
the  payment  of  indebtedness  to  the  Edge- 
wood  Distilling  Company.  S.  A.  Martin  and 
E.  E.  Wllllford  were  parties  defendant,  and 
the  complaint  prayed  that  said  execution  sale 
of  the  Ben  R.  Earle  lands  be  canceled  on 
account  of  alleged  fraud  and  irregularities  In 
the  sale.  On  October  4,  1895,  W.  W.  Swep- 
ston,  as  administrator  in  succession  of  the 
estate  of  Louisa  R.  Earle,  deceased,  institut- 
ed suit  In  said  chancery  court  against  Ben 
R.  Earle  and  the  sureties  on  his  bond  as  ad- 
ministrator of  the  estate  of  Louisa  R.  Earle 
to  surcharge  and  falsify  the  accounts  of 
Ben  R.  Earle  as  such  administrator,  and  to 
recover  the  amount  alleged  to  be  due  by  him 
to  the  estate.  On  August  21,  1899,  C.  L. 
Lewis,  as  guardian  of  Ruth  Earle,  Instituted 
suit  in  said  chancery  court  against  George 
P.  Dlehl,  J.  M.  Williams,  trustee,  and  Stone 
&  Tyler  for  partition  of  the  lands  held  by 
them  as  tenants  In  common.  The  complaint 
set  forth  the  last  will  and  testament  of  said 
Joslah  F.  Earle  and  tbe  devise  of  one-half 
of  said  lands  to  Louisa  R.  Earle  and  the 
remainder  to  the  children  of  the  testator. 
It  also  alleged  that  Dlehl  was  the  owner  of 
the  Ben  R.  Earle  fourth  Interest  In  certain 
tracts  of  said  lands  through  tbe  deed  from 
Ben  R.  Earle  to  Martin  &  Wllllford.  The 
complaint  also  set  forth  a  claim  of  home- 
stead rights  in  said  lands,  and  prayed  that 
the  same  be  set  apart,  and  that  an  accounting 
of  rents  and  profits  be  had- 

On  November  29,  1902,  Ruth  Earle  Neima. 
(nte  Earle)  instituted  suit  in  said  chancery 
court  against  the  respective  parties  in  In- 
terest, praying  In  her  complaint  the  follow- 
ing relief:  (1)  That  the  interests  of  plain- 
tiff in  the  several  tracts  of  the  Joslah  F. 
EJarle  lands  be  ascertained  and  fixed,  and 
her  title  quieted  and  confirmed,  and  all  ad- 
verse claims  of  title  canceled,  and  that  she 
have  an  accounting  of  the  rents  and  profits, 
■and  decrees  against  the  defendants  liable 
for  the  sums  they  owe  on  account  of  the 
rents;  and  also  for  waste  committed.  (2) 
That  the  amount  due  her  from  the  estate 
of  Louisa  R.  Earle  on  account  of  her  admin- 
istration of  the  estate  of  JoSiah  F.  Earle, 
and  her  guardianship  of  plaintiff  as  a  ten- 
ant In  common  of  the  lands,  be  ascertained 
and  fixed,  and  that  plaintiff  have  a  decree 
therefor  against  the  administrator  of  the 
estate  of  Louisa  R.  Earle,  and  the  sureties 
on  her  bond  as  administratrix,  and  the  sure- 
ties on  her  bond  as  guardian,  for  their  li- 
abilities, and  that  the  sums  for  which'  she 
might  obtain  decrees  be  declared  liens  su- 
perior to  all.  other  liens  on  all  the  lands  of 
which  Louisa  R.  Earle  was  the  owner  at  the 
time  of  her  death,  and  that  such  lauds  be 
sold  for  the  payment  thereof.  (3)  That  the 
amounts  owing  plaintiff  by  Ben  R.  Earle 
on  account  of  his  administration  of  the  es- 
tate of  Louisa  R.  Earle,  and  on  account  of 
his  administration  of  the  estate  of  Joslah 
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F.  Earle,  and  as  ber  guardian,  and  as  tenant 
In  common  with  her  of  the  lands,  be  ascer- 
tained and  fixed,  and  that  she  have  decrees 
tlierefor  against  Ben  R.  Earle,  and  the  sure- 
ties on  his  bond  as  administrator,  and  as 
guardian,  according  to  their  respective  li- 
abilities, and  that  the  amounts  decreed  her 
be  declared  liens  .superior  to  all  other 
claims  and  liens  on  the  lands  of  Ben  R. 
i^rle.  (4)  That  plaintiff  be  decreed  the  ben- 
efit of  the  mortgages  made  by  Louisa  R. 
EaHe  to  John  R.  Chase,  as  trustee,  and  by 
Ben  R.  Karle  to  John  R.  Chase,  as  trustee, 
and  that  the  mortgages  be  foreclosed  for  the 
payment  of  TFhat  Is  decreed  due  her.  (5> 
That  an  account  be  taken  with  Swepston, 
and  the  amount  he  owes  plaintttf  be  ascer- 
tained and  fixed,  on  account  of  his  admin- 
istration of  the  estate  of  Louisa  R.  Earle, 
and  bis  sales  of  the  land  belonging  to  that 
e!>tate,  and  for  rents  collected  belonging  to 
plaintifF,  and  on  the  other  accounts  stated 
in  the  complaint,  and  that  she  have  a  decree 
a^inst  him  and  the  sureties  on  bis  bond  as 
administrator,  and  also  decrees  for  the  sums 
owing  Ben  R.  Earle  on  the  same  accounts 
assigned  her  by  him.  (6)  That  an  account 
be  taken  between  plaintilT  and  Lewis  as  her 
•guardian,  of  his  guardianship,  and  that  the 
amount  he  Is  owing  her  be  fixed,  and  she 
have  a  decree  for  the  same  against  him  and 
the  sureties  on  his  bond.  (7)  That  all  the 
mles  of  all  the  lands  belonging  to  the  estate 
of  Louisa  R.  Earle,  made  by  Swepston  as 
administrator  0)  to  L.  Pickett,  (2)  to  Wil- 
liam N.  Brown,  Jr.,  (8)  to  John  F.  Rhodes, 
and  (4)  to  J.  M.  Williams,  as  trustee  for 
Stone  ft  Tyler,  be  set  aside  and  canceled, 
and  It  be  ascertained  what  amounts  of  rents 
the  several  purchasers  owe  on  account  of 
the  lands,  t>oth  to  plalnttfC  and  Ben  R.  Earle, 
and  that  plaintiff  have  decrees  against  them 
respectively,  for  the  sums  found  to  be  due. 
(S)  That  the  sale  of  the  south  half  of  sec.  17, 
township  5  north,  range  8  east,  to  J.  M.  Wil- 
liams, trustee,  be  set  aside  and  canceled  on 
the  ground  that  the  same  was  the  home- 
stead of  Josiah  F.  Earle  at  his  death,  and 
was  not  liable  to  be  sold  during  the  minority 
of  plaintlfF.  (9)  That  the  mortgage  by  Ben 
R.  Eurle  to  T.  W.  ^axton  as  trustee,  be  de- 
creed void  and  of  no  effect  as  to  plaintiff, 
or  ber  liens,  and  claims  upon  the  lands  In 
It,  and  that  such  mortgage,  and  the  quit- 
claim deed  made  by  Ben  R.  Earle  to  WIlll- 
(ord  and  Martin,  and  the  quitclaim  deed 
made  by  Willlford  to  George  P.  DIehl  and 
the  EMgewood  Distilling  Company,  and  the 
deed  made  by  the  sheriff  to  George  P.  Diehl 
be  all  canceled,  and  the  amount  of  the  rents 
received  by  George  P.  Dlehl,  or  the  Edge- 
wood  Distilling  Company,  be  fixed,  and  that 
(be  have  decrees  against  them  therefor,  and 
for  any  waste  committed.  (10)  That  the 
mles  nnder  the  decrees  for  the  levee  taxes, 
at  which  Pickett  and  Brown  became  the 
purchasers,  and  the  deeds  made  them,  re- 
spectively,   by    HoUoway   as   commissioner. 


be  all  decreed  void  and  set  aside.  (11)  That 
the  deed  from  Louisa  R.  Earle  to  William 
R.  Barksdale  be  construed  and  Its  effect 
declared,  and  that  It  be  decreed  that  Barks- 
dale  took  no  title  to  the  lands,  and  that  the 
deed  be  canceled. 

These  four  cases  were,  by  an  order  of  the 
court,  consolidated  and  tried  together.  W. 
N.  Brown,  Jr.,  died  during  the  pendency  of 
the  suit,  and  as  to  his  Interest  It  was  revived 
In  the  name  of  his  widow  and  administra- 
trix, Ida  E.  Brown  and  his  two  children. 
The  decree  rendered  by  the  court  was  in 
t&Yor  of  the  plaintiff  Ruth  Earle  Nelms 
against  the  widow,  administratrix,  and  heirs 
of  W.  N.  Brown,  Jr.,  setting  aside  the  sales 
of  land  by  Swepston  as  adminstrator  of  the 
estate  of  Louisa  R.  Barle,  deceased;  and 
against  the  plaintiff  as  to  the  lands  pur- 
chased by  W.  N.  Brown,  Jr,  at  levee  tax 
sale,  and  also  against  the  plaintiff  as  to  a 
tract  of  land  held  by  the  Southwestern  Im- 
provement Association,  grantee  of  W.  N. 
Brown,  Jr.,  the  court  holding  that  Josiah 
F.  Earle  had  no  title  to  that  tract.  The 
decree  was  also  in  favor  of  the  plaintiff 
against  the  Edgewood  Distilling  Company 
and  George  P.  Diehl,  setting  aside  the  con- 
veyance to  them  by  Ben  R.  Earle  and  E. 
E.  Willlford.  In  all  other  respects,  the  de- 
cree was  against  the  plaintiff,  dismissing  the 
complaint  for  want  of  equity.  A  reference 
to  the  master  was  made  to  state  an  account 
of  the  rents  and  profits  received  by  W.  N. 
Brown,  Jr.,  and  by  the  Edgewood  Distilling 
(Company  and  George  P.  Diehl;  and  upon 
report  of  the  master  decrees  were  rendered 
in  favor  of  the  plaintiff  for  amounts  of  rents 
received  by  those  parties  respectively,  after 
giving  credits  for  amounts  to  which  they 
were  found  to  be  entitled.  The  plaintiff, 
Ruth  Earle  Nelms,  appealed  from  so  much 
of  the  decree  as  was  adverse  to  her  claim, 
and  the  widow,  administratrix,  and  heirs 
of  W.  N.  Brown,  Jr.,  and  the  Edgewood 
Distilling  Company,  and  George  P.  Dlehl 
also  appealed. 

W.  D.  Wllkerson.  B.  G.  Brown,  and  N.  W. 
Norton,  for  appellants.  Moore,  Smith  & 
Moore,  for  appellees. 

McCULLOOH,  J.  (after  stating  the  facts 
as  above).  This  appeal  Involves  separate  and 
distinct  controversies  between  Ruth  Earle 
Nelms,  the  plaintiff  below,  and  the  several 
defendants,  and  they  will  be  treated  separate- 
ly In  this  opinion,  though  there  are  some 
points  in  common  between  the  various  par- 
ties to  the  different  controveries. 

Ruth  Earle  Nelms  v.  W.  N.  Brown,  Jr. 

The  first  question  presented,  and  one  which 
is  a  common  matter  of  concern  to  all  the  par- 
ties, is  a  construction  of  the  last  will  and 
testament  of  Josiah  F.  Barle.  Most  of  the 
lands  purchased  by  Brown  and  Pickett,  at 
the  sale  by  Swepston,  as  administrator  la 
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succession  of  the  estate  of  Lonlaa  B.  Earle, 
were  tbose  Inherited  by  Louisa  R.  Earle 
from  her  father;  bnt  Brown  also  pnrchased 
her  half  Interest  In  one  tract  devised  by  the 
will  of  Joslah  F.  Earle.  It  Is  contended  on 
behalf  of  appellee  Ruth  Earle  Nelms  that  the 
devises  contained  In  the  will  of  Joslah  F. 
Earle  were  void  and  that  he  died  Intestate 
because  of  the  omission  of  the  names  of  his 
children  from  the  will.  The  will  purports 
to  devise  one  half  of  the  testator's  property 
to  his  wife  and  the  other  half  to  bis  children, 
without  naming  them.  Is  the  provision  for 
the  children,  as  a  class,  a  sufficient  naming 
of  them  to  comply  with  the  statute  concern- 
ing the  execution  of  wills? 

The  statute  is  as  follows:  "Whenever  a 
testator  shall  have  a  child  born  after  the 
making  of  bis  will,  either  In  bis  lifetime  or 
after  death,  and  shall  die,  leaving  such  child, 
so  afterbom,  unprovided  for  in  any  settle- 
ment, and  neither  provided  for  nor  in  any 
way  mentioned  in  his  will,  every  such  child 
shall  succeed  to  the  same  portion  of  his  fa- 
ther's estate,  real  and  personal,  as  would 
have  descended  or  been  distributed  to  such 
child  if  the  father  had  died  intestate,  and 
shall  be  entitled  to  recover  the  same  portion 
from  the  devisees  and  legatees  in  proportion 
to  and  out  of  the  parts  devised  or  bequeathed 
to  them  by  such  will."  Section  8019,  Klrby's 
Dig.  "When  any  person  shall  make  his  last 
will  and  testament,  and  omit  to  mention  the 
name  of  a  child,  if  living,  or  the  legal  repre- 
sentatives of  such  child  born  and  living  at 
the  time  of  the  execution  of  such  will,  every 
such  person,  so  far  as  regards  such  child, 
shall  be  deemed  to  have  died  Intestate,  and 
such  child  shall  be  entitled  to  such  propor- 
tion, share  and  dividend  of  the  estate,  real 
and  personal,  of  the  testator  as  if  he  had  died 
Intestate ;  and  such  child  shall  be  entitled  to 
recover  from  the  devisees  and  legatees  In  pro- 
portion to  the  amoimt  of  their  respective 
shares,  and  the  court  exercising  probate  Ju- 
risdiction shall  have  power  to  decree  a  dis- 
tribution of  such  estate  according  to  the  pro- 
visions of  this  and  the  preceding  sections." 
Section  8020,  Klrby's  Dig.  This  feature  of 
the  statute  has  not  been  passed  upon  by 
this  court,  though  it  was  referred  to  In  Bloom 
V.  Straiiss,  70  Ark.  483,  69  S.  W.  548,  T2  S. 
W.  563,  but  the  court  expressly  declined  to 
decide  the  question.  In  that  case  the  will 
contained  neither  mention  of  the  children's 
names  nor  provision  for  them. 

In  the  present  case,  the  will  of  Joslah  F. 
Earle  contains  a  substantial  provision  for  his 
children,  naming  them  as  a  class,  but  does  not 
mention  their  names  individually. 

Reliance  is  expressed  by  counsel,  in  the 
case  of  Branton  v.  Branton,  23  Ark.  669,  as 
sustaining  the  contention  that  making  pro- 
vision in  a  will  for  children  as  a  class  is  not 
equivalent  to  naming  them,  and  does  not  con- 
stitute a  valid  testament  as  to  the  children 
whose  names  are  omitted.  We  do  not  think 
the  case  sustains  that  contention,  though  the 


opinion  contains  dicta  Indicating  that  that 
was  the  construction  to  be  placed  on  the  stat- 
ute. In  that  case  the  testator  bequeathed  all 
of  his  property  to  his  wife,  and  made  no  ref- 
erence In  his  will  to  his  childrra,  either  by 
providing  for  them  or  by  mentioning  them 
by  name  or  as  a  class.  It  was  contended  in 
support  of  the  validity  of  the  will  that  the 
statute  was  intended  only  to  provide  for  chil- 
dren whose  names  were  accidoitally  omitted, 
either  from  oversight  or  forgetfulness,  and 
that  the  terms  of  the  will  in  question  mani- 
fested an  Intention  on  the  part  of  the  testa- 
tor to  disinherit  his  children.  The  court  re- 
jected that  contention  and  held  that  the  will 
was  invalid.  In  disposing  of  that  case,  the 
court  said  in  the  opinion  that  the  law  makes 
compulsory  provision  for  children,  as  in  in- 
testacy, unless  the  testator  "shall  express  a 
contrary  intention  toward  any  child  and  its 
children  by  naming  It,  or  them,  in  the  will." 
This  construction  of  the  statute  would  inval- 
idate a  bequest  of  practically  all  the  property 
of  a  testator  to  his  children  because  of  a  fail- 
ure to  mention  the  names  of  the  children, 
individually,  in  the  will.  We  cannot  believe 
that  the  lawmakers  intended  any  such  con- 
struction to  be  placed  on  the  language  used, 
and  we  should  not  attribute  to  them  an  in; 
tentlon  to  restrict  the  power  of  alienation  by 
so  technical  a  requirement,  unless  that  inten- 
tion plainly  appears  from  the  language  used. 
We  think  it  is  manifested  that  what  was  in- 
tended by  the  statute  was  to  declare  intestacy 
as  to  children  of  a  testator,  and  thus  provide 
compulsory  provisions  for  them,  unless  the 
testator  expresses  a  contrary  Intention  in  the 
will  toward  the  children.  Such  an  Intention 
may  be  expressed  by  the  testator  in  his  will 
by  providing  for  them  as  a  class  without 
naming  thun  separately,  or  by  naming  them 
without  providing  for  them.  Either  method 
is  equivalent  to  the  other,  and  neither  the  one 
or  the  other  clearly  excludes  any  intention  on 
the  part  of  the  testator  to  omit  his  children 
from  the  testament.  It  would,  we  think,  be 
disregarding  entirely  the  purpose  of  the  stat- 
ute and  would  be  putting  form  over  substance 
to  say  that  the  names  of  children  must  be 
individually  mentioned  In  a  will  which  pro- 
vides substantially  for  each  and  all  of  them. 
A  section  of  the  Revised  Statutes  declares 
that  "all  general  provisions,  terms,  phrases 
and  expressions  used  In  any  statute,  shall  be 
liberally  construed  In  order  that  the  true  In- 
tent and  meaning  of  the  General  Assembly 
may  be  fully  carried  out."  Klrby's  Dig.  i 
7792.  It  is  therefore  our  duty  to  construe 
the  terms  of  the  statute  under  consideration 
consistent  with  a  reasonable  interpretation 
of  the  language  used,  so  as  to  carry  out  the 
real  intention  of  the  Legislature.  "Wills," 
said  Judge  Walker  in  Ckx^rlU  v.  Armstrong, 
31  Ark.  581,  "are  liberally  construed,  and 
every  conclusion  which  may  be  legitimately 
Indulged  in  order  to  reach  a  Just  and  equit- 
able conclusion,  is  not  only  permissible,  but 
is  required.    Words  and  sentences  are  to  be 
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considered  and  construed,  so  as  to  reach  the 
real  Intention  and  purpose  of  the  tetttator. 
So  strong  is  the  presumption  that  a  father 
wonid  not  intentionally  omit  to  provide  for 
all  his  children,  that  In  case  the  name  of  one 
or  more  of  the  children  Is  left  out  of  the  will, 
ij  statute  It  is  held  to  be  an  unintentional 
oreislght,  and  the  law  brings  them  within 
the  proYlslons  of  the  will,  and  makes  them 
Johit  helxs  In  the  Inheritance."  The  statutes 
of  this  state  declare  in  general  terms,  what 
was  already  the  inherent  right  of  mankind, 
that  all  persons  of  sound  mind  and  of  mature 
age  may  devise  all  of  bis  or  her  property  by 
last  will  and  testament  The  statute  having 
reference  to  omitted  children  was  designed 
to  apply  only  to  presumed  Intestacy,  and  to 
provide  a  rale  whereby  intestacy  may  be 
conchisively  presumed.  It  would  therefore 
be  imreasonable  to  say  that  a  testator  who 
has  made  substantial  provision  in  his  last 
will  for  his  children,  is  presumed  to  have 
intended  intestacy  as  to  them  because  he 
failed  to  mention  their  names.  There  Is  a 
paucity  of  authority  on  this  precise  question 
because  of  the  dissimilarity  of  our  statute  In 
this  particular  from  those  of  other  states. 

The  view  taken  by  the  Missouri  courts  ful- 
ly sustains  the  view  we  have  expressed.  A 
statute  of  that  state  concerning  wills,  enact- 
ed In  1815,  was  similar  to  our  statute,  and 
provided  that  "when  any  person  shall  make 
bis  or  her  last  will  and  testament,  and  omit 
to  mention  the  name  of  any  child  or  chil- 
dren," etc,  the  testator  shall  be  deemed  to 
die  intestate  as  to  such  child  or  children. 
In  1825  tbe  Legislature  changed  the  statute 
so  as  to  read  that  "if  any  person  shall  make 
bis  or  her  last  will  and  testament  and  die 
leaving  a  child  or  children,  or  the  descend- 
ants of  any  such  child  or  children  (In  case  of 
tteir  deatb),  not  provided  for  in  such  will, 
although  snch  child  or  children  be  bom  after 
tbe  death  of  the  testator,  every  such  testator, 
so  far  as  regards  any  such  child  or  idilldren, 
or  their  descendants,  not  provided  for  as 
aforesaid,  shall  be  deemed  to  die  intestate." 

Constrolng  the  statute  last  quoted  above, 
tbe  Supreme  Court  of  Missouri  in  Block  v. 
Block,  3  Mo.  407,  held  that  U  a  testator  de- 
dares  in  bis  last  will  that  one  of  bis  chil- 
iiea,  stating  tbe  name  of  the  child,  shall  take 
no  part  of  bis  estate,  that  was  a  sufficient 
provision  under  the  statute  for  the  child, 
and  that  the  testator  would  not  be  deemed  to 
bave  died  Intestate  as  to  such  child.  The 
conrt  said  that  when  the  child  was  mention- 
ed In  the  will  and  excluded,  that  was  a  pro- 
vision within  the  meaning  of  the  statute, 
the  Legislature  of  Missouri  subsequently 
changed  the  statute  so  as  to  read  that  "if  any 
person  make  his  last  will  and  die  leaving  a 
child  or  children,  or  descendants  of  any  such 
child  or  children  (in  case  of  their  death) 
not  named  nor  provided  for  In  such  will,"  ete., 
be  shall  be  deemed  to  die  Intestate,  etc.    In 

Beck  V.  Metz,  25  Mo.  70,  the  court  had  under 
consideration  a  will  which,  after  a  devise  to 


the  wife  of  the  testator  of  all  his  property, 
contained  the  following  clause:  "In  every 
other  respect  I  leave  it  entirely  to  tbe  will 
and  Judgment  of  my  said  wife,  Catherine, 
how  and  in  what  manner  she  thinks  proper 
to  dispose  of  the  estate,  as  well  with  refer- 
ence to  our  child  or  children  as  with  refer- 
ence to  the  said  Joseph  Frederick  Beck." 
The  testator  left  one  child  surviving  whose 
name  was  not  mentioned  in  the  will  except 
in  the  general  terms  quoted  above;  and  the 
court  held  the  language  quoted  above  named 
the  child  within  the  meaning  of  the  statute. 
The  court,  speaking  through  Judge  Ryland, 
said:  "The  testator  expressly  mentions  his 
child — 'as  well  with  reference  to  our  child.' 
They  had  but  one — the  daughter.  The  wife 
had  one  by  a  former  husband;  ev&i  he 
is  named.  Now  this  mentioning  his  child, 
and  the  giving  tbe  power  to  bis  wife  to  pro- 
vide for  this  child  by  disposing  of  the  estate 
according  to  her  own  Judgment  must  he  con- 
sidered within  the  spirit  of  our  statute,  as 
a  naming  or  providing  for  his  child.  He  can- 
not be  said  to  have  omitted  to  mention  bis 
cbhd.  True,  he  did  not  name  her  by  her 
name,  but  she  Is  sufficiently  designated,  they 
having  but  a  daughter." 

In  Hockensmlth  v.  Slnsher,  26  Mo.  237, 
the  court  held  that  a  bequest  to  a  son-in-law, 
though  he  was  not  designated  as  such  in  the 
will,  was  a  naming  of  the  daughter  of  the  tes- 
tator within  the  meaning  of  the  statute.  The 
court  said:  "The  statute  extends  only  to  a 
■case  of  entire  omission,  and  the  mention  of 
a  child  without  a  legacy  or  other  provision 
for  him  Is  sufficient  to  cut  him  off  from  a 
distributive  share  of  the  estate;  and  when- 
ever the  mention  of  one  person,  by  a  natural 
association  of  ideas,  suggests  another,  It  may 
reasonably  be  inferred  that  the  latter  was 
In  the  mind  of  the  testator,  and  was  not  for- 
gotten or  unintentionally  omitted."  The  same 
conclusion  was  reached  in  Woods  v,  Drake, 
135  Mo.  393,  37  S.  W.  109,  where  It  was  held 
that  a  bequest  to  children,  naming  them  by 
name,  of  an  adopted  daughter  without  men- 
tioning her  by  name,  was  sufficient  to  a  men- 
tion of  her  name.  Tbe  Supreme  Court  of 
Oregon  in  Gerrlsh  v.  Gerrlsh,  8  Or.  851,  34 
Am.  Rep.  585,  construing  a  statute  of  the 
state  which  was  copied  from  the  Missouri 
statute  quoted  herein,  followed  the  construc- 
tion laid  down  by  tbe  Missouri  court,  and 
held  that  the  mention  in  a  will  of  children  as 
a  class  was  sufficient  naming  of  them  within 
the  meaning  #f  the  statute.  We  do  not  have 
to  go  as  far  as  the  Missouri  courts  have 
gone  in  order  to  sustain  the  will  in  the  pres- 
ent case.  We  hold  that  tbe  provision  in  the 
will  of  Joslab  F.  Earle  for  bis  children  was 
sufficient  compliance  with  tbe  statute,  and 
that  all  the  devises  contained  In  the  will 
were  valid. 

An  attack  Is  made  upon  the  validity  of  the 
sales  of  land  made  by  Swepston  as  adminis- 
trator in  succession  of  the  estate  of  Louisa 
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R.  Carle  on  numerous  grounds,  some  of 
which  are  not  of  sufficient  importance  to 
discuss.  As  shown  In  the  foregoing  state- 
ment of  the  facts,  Ben  R.  Earle  was  appoint- 
ed administrator  of  said  estate  In  the  year 
1891,  and  In  1894,  (more  than  three  years 
thereafter)  his  letters  were  revoked,  and 
Swepston  was  appointed  administrator  In 
succession.  The  order  of  sale  was  made  by 
the  probate  court  upon  the  petition  of  the 
administrator,  and  It  is  contend^  that  the 
order  was  void  because  not  made  within 
three  years  from  the  date  the  administration 
began.  It  is  conceded  that  an  order  of  sale 
may  be  made  after  three  years  on  petition 
of  creditors,  but  not  on  petition  of  the  ad- 
ministrator. We  find  no  such  distinction 
or  limitation  In  the  statute.  The  statute 
provides  generally  that  If  the  personal  es- 
tate of  a  decedent  shall  be  Insufficient  to 
pay  the  debts,  it  shall  be  the  duty  of  the 
executor  or  administrator  to  apply  to  the  pro- 
bate court  by  petition  for  sale  of  real  estate 
to  raise  funds  for  that  purpose.  There  Is  no 
restriction  as  to  time,  but  this  court  has  re- 
peatedly held  that  in  the  absence  of  circum- 
stances excusing  the  delay,  seven  years  is 
the  shortest  period  of  dday  which  will  bar 
the  right  to  sell  lands  of  a  decedent  for  the 
payment  of  debts.  Mayo  v.  Mayo,  79  Ark. 
570,  96  S.  W.  165,  and  cases  cited  therein. 
Xo  distinction  is  made  In  any  of  those  cases 
t>etween  the  power  of  the  probate  court  to 
order  sales  on  petition  of  the  executor  or  ad- 
ministrator and  on  petition  of  creditors.  The 
statutes  further  provided  (Kirby's  Dig.  { 
2(M  et  seq)  that  any  creditor  may,  after  de- 
mand made  upon  the  administrator  and  his 
refusal  to  comply,  petition  the  probate  court 
for  sale  of  the  decedent's  lands  for  the  pay- 
ment of  debts;  but  no  time  is  specified  with- 
in which  this  may  be  done,  and  no  time  is 
specified  to  elapse  before  it  may  be  done. 
Executors  and  administrators  are  required 
by  statute  to  make  final  settlement  of  their 
administration  within  three  years  from  the 
date  of  letters  (Kirby's  Dig.  {  224);  but  this 
statute  Is  only  directory.  It  does  not  divest 
the  probate  court  of  jurisdiction  to  complete 
the  administration  of  estates  after  that  time 
and  to  make  any  necessary  orders  to  that 
«nd  for  the  disposition  of  assets  of  the  estate. 
The  validity  of  the  probate  sales  Is  also 
challenged  on  the  ground  that  some  of  the 
claims  against  the  estate  were  probated  after 
the  expiration  of  two  years  from  commence- 
ment of  administration.  It  cannot  be  denied 
that  there  were,  when  the  ordA:  of  sale  was 
made  by  the  court,  valid  and  subsisting 
claims  against  the  estate  which  had  been 
duly  probated  within  the  two  years  pre- 
scribed by  law.  The  record  shows  this: 
Petition  was  made  to  the  probate  court  by 
the  administrator  In  succession  for  sale  of 
the  lands,  tbe  order  was  duly  made,  the 
sales  were  made  and  reported  to  the  court 
and  the  court  conflrnied  them.  Errors  and 
Irregularities  in  the  allowance  of  clnlus  did 


not  vitiate  the  sale  or  deprive  the  court  of 
Jurisdiction  to  order  tbe  sale  of  lands.  Tbe 
act  of  1891  (Kirby's  Dig.  $  S793),  providing 
that  "all  probate  sales  of  real  estate  made 
pursuant  to  proceedings  not  in  substantial 
compliance  with  statutory  provisions  shall 
be  voidable,"  whatever  it  may  mean,  does 
not  mean  that  defects  in  the  allowance  of 
claims  against  estates  will  avoid  a  sale  of 
real  estate.  The  proceedings  referred  to  In 
that  statute  are  those  pertaining  to  the  sale 
and  not  to  the  allowance  of  claims,  when- 
ever the  court  has  acquired  Jurisdiction  of 
the  corpus  of  the  estate.  Jackson  v.  Gorman, 
70  Ark.  88,  66  S.  W.  846.  The  order  of  sale 
was  not  invalid  because  made  at  a  term  of 
the  probate  court  subsequent  to  the  one  at 
which  the  petition  was  first  presented.  The 
court  acquired  Jurisdiction  to  hear  and  de- 
termine the  prayer  of  the  petition,  and  Jur- 
isdiction was  not  lost  by  lapse  of  tbe  term. 
It  was  not  even  an  Irregularity  to  grant  the 
prayer  of  the  petition  at  a  subsequent  term. 

It  is  contended  that  before  an  order  of 
sale  could  be  made  on  petition  of  Swepston 
to  pay  debts  probated  during  the  adminis- 
tration of  his  predecessor,  Ben  R.  Earle,  the 
Judgments  of  allowance  must  have  been  re- 
vived against  Swepston  as  administrator  In 
succession.     Payment  of  claims  against  es- 
tates, once  allowed  by  the  probate  court,  can 
be  enforced  without  revivor  against  a  new 
administrator.    Notwithstanding  a  change  in 
the  administration  they  continue  until  paid, 
as  subsisting  Judgments  against  the  estate 
and  can  be  enforced,  as  such,  without  re- 
vivor.   Prior  to  the  adoption  of  the  Constltn- 
tlMi  of  1874  which  abrogated  It,  there  was  a 
statute  authorizing  Issuance  of  execution  for 
the  enforcement  of  Judgments  against  exe- 
cutors and  administrators  as  such.     It  was 
held  under  that  statute  that  Judgment  against 
an  administrator  must  be  revived  against  his 
successor  before  execution  could  issue  against 
the  latter.    Meredith  v.  Scalllon,  51  Ark.  361, 
11  S.  W.  516,  3  L.  R.  A.  812;    Adamson  v. 
Cummins,  Adm'r,  10  Ark.  541.     But,  as  we 
have  already  said,  tbe  provision  of  the  Ck>n- 
stitution  of  1874,  conferring  upon  probate 
courts  exclusive  Jurisdiction  over  the  estates 
of   decedents,   abrogated   that   statute,   and 
vested  In  that  court  exclusive  power  to  en- 
force datms  established  against  estates  of 
decedents.    Meredith  v.  Scalllon,  supra.    The 
fact.  If  established,  that  Ben  R.  Earle  while 
acting  as  administrator  had  wasted  assets 
of  the  estate  sufficient  to  pay  the  debts  did 
not,  as  contended  by  appellee,  deprive  tbe 
creditors  of  the  right  to  resort  to  the  assets 
unadministered,    for   the   payment  of   their 
debts,  and  to  procure  sale  of  the  land.    Cong- 
er V.  Cook,  56  Iowa,  117,  8  N.  W.  782;    In 
re  Bingham,  127  N.  Y.  296,  27  N.  E.  1055; 
Smith  V.  Brown,  99  N.  C.  377,  6  S.  B.  667. 

Tbe  principal  attack  upon  tbe  probate  sales 
to  Brown  and  Pickett  is  grounded  upon  the 
fact  that  they  were  appraisers  of  tbe  real 
estate  to  be  sold.    Tbe  statute  provides  that 
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before  an  executor  or  administrator  of  an 
estate  Bball  sell  lands  lie  shall  cause  the 
same  to  be  appraised  by  three  disinterested 
bouseholders  of  the  county,  and  that  the  ap- 
praisers, before  they  enter  upon  their  duties, 
shall  make  and  subscribe  an  affidavit  "that 
they  will  well  and  truly,  according  to  the 
best  of  tbeir  abilities,  view  and  appraise  the 
lands."  Kirby's  Dig.  S  196,  197.  The  statute 
fnrtber  proTldes  that  the  lands  shall  be  re- 
served from  sale  unless  sold  for  two-thirds 
of  the  appraised  value  thereof.  Kirby's  Dig. 
I  199. 

Nothing  Is  found  in  the  statute  forbidding 
appraisers  from  becoming  purchasers  at  the 
sale ;  and  if  they  are  prohibited  by  any  prin- 
ciple of  law  It  must  result  from  some  incon- 
sistency In  their  relations  as  appraiser  and 
purchaser,  and  not  from  any  positive  statu- 
tory inhibition.  Is  there  any  such  inconsis- 
tency? They  have  no  duty  to  perform  con- 
cerning the  sale  except  to  appraise  the  prop- 
erty, and  that  duty  Is  fully  performed  be- 
fore the  sale  occurs.  But  It  is  an  important 
duty  and  one  which  the  statute  requires  shall 
be  performed  by  wholly  disinterested  persons. 
The  disqualifying  Interest  which  the  statute 
forbids  may  be  either  in  the  sale  or  the  pur- 
chase and  one  who  expects  to  become  a  pur- 
chaser at  the  sale  has  such  an  interest  It 
Is  true  that  an  appraiser  may  at  the  time  be 
performs  his  duty  harbor  no  intention  to  be- 
come a  purchaser  at  the  sale,  and  may,  there- 
fore, be  entirely  disinterested  at  that  time, 
and  may  conceive  the  design  to  purchase 
after  be  completed  the  appraisement;  but  as 
that  design  may  be  hidden  in  his  own  breast 
how  can  it  be  shown  when  he  conceived  it? 
In  making  the  appraisement  he  performs  an 
Important  and  substantial  service  for  the  pro- 
tection of  the  estate,  and  we  deem  it  to  be 
the  soundest  policy  to  hold  that  when  he  ac- 
cepts the  office  be  disqualifies  himself  from 
becoming  a  purchaser.  That  rule  works  no 
hardship  to  the  appraiser,  and  It  shuts  the 
door  to  opportunity  for  concealed  fraud.  The 
mle  which  forbids  one  who  has  a  duty  to 
perform  with  reference  to  such  a  sale  rests 
upon  sound  public  policy  and  not  upon  the 
actual  perpetration  of  fraud.  One  of  the  for- 
bidden class  who  purchases  will  not  be  heard 
to  say  that  be  intended  no  wrong  and  per- 
petrated no  actual  fraud.  The  only  authority 
which  we  find  directly  in  point  is  a  decision 
of  the  Supreme  Court  of  Ohio,  and  the  rea- 
sons therein  stated  are,  we  think,  unanswer- 
able: '^he  disability  of  the  appraisers  in  the 
present  case,  if  it  exists,"  says  the  court, 
"arises  under  those  general  principles  of 
equity,  which  prevents  those  from  acquiring 
a  title,  to  wbose  discretion  or  agency  the 
management  of  a  sale  is  confided.  The  ap- 
plication of  the  doctrine  to  trustees,  execu- 
tors, attorneys,  and  agents,  Is  familiar  in  all 
the  books.  A  majority  of  the  court  unite  in 
the  opinion  that  the  principle  of  exclusion 
attaches  to  every  person,  to  whose  integrity 
and  Judgment  is  committed  the  execution  of 


any  step  needful  In  making  the  sale.  Where 
the  law  creates  fiduciary  relations,  it  seeks 
to  prevent  the  abuse  of  confidence  by  insuring 
the  disinterestedness  of  its  agents.  It  holds 
the  relation  of  Judge  and  party,  of  buyer  and 
seller,  to  be  Inconsistent  The  temptation  to 
abuse  jwwer  for  selflsh  purposes  is  so  great 
that  nothing  less  than  that  incapacity  is  ef- 
fectual, and  thus  a  disquaiiflcatlon  is  wrought 
by  the  mere  necessity  of  the  case.  Fullness 
of  price,  absence  of  fraud,  and  fairness  of 
purchase,  are  not  sufficient  to  countervail 
this  rule  of  policy.  To  give  it  effect,  it  Is 
necessary  to  recognize  a  right  in  the  fomicr 
owner,  to  set  the  sale  aside  in  all  cases  on 
repayment  of  the  money  advanced.  •  •  • 
The  appraiser  of  land  Is  interposed  between 
the  buyer  and  seller  in  Judicial  sales,  to  pre- 
vent sacrifices,  at  undue  prices,  to  the  detri- 
ment of  those  interested  in  its  value.  If  be 
were  permitted  to  profit  by  bis  position,  the 
law  would  lose  Its  strongest  security  for  his 
integrity.  Armstrong  v.  Huston's  Heirs,  8 
Ohio,  582. 

It  has  been  decided  by  this  court  that  a 
confirmed  sale  of  land  by  an  administrator 
or  executor  is  valid  without  any  appraise- 
ment at  all  having  been  made  (Bell  v.  Green, 
38  Ark.  78);  but  the  confirmation  does  not 
heal  the  Incapacity  of  the  purchaser.  The 
sale  is  voidable  at  the  instance  of  the  heirs 
and  may  be  avoided  after  confirmation.  This 
must  ordinarily  be  done,  of  course,  with- 
in a  reasonable  time;  but  the  plaintiff  was 
an  infant  at  the  time  of  the  sale,  and  she 
commenced  this  suit  to  set  aside  the  sale 
within  a  reasonable  time  after  she  attained 
her  age  of  majority,  and  she  is  entitled  to  do 
80  as  to  her  Interest  in  the  land  which  she 
inherited  from  her  mother.  She  inherited 
one  half  of  her  mother's  land  and  Ben  R. 
Earle  inherited  the  other  half.  She  claims, 
and  the  chancery  court  decreed  to  her,  a  lien 
on  the  Ben  R.  Earle  interest,  by  subrogation 
to  the  rights  of  his  mortgagees,  the  sureties 
on  his  bond  as  her  guardian  and  as  adminis- 
trator of  the  Louisa  R.  Earle  estate,  for  the 
amount  found  to  be  due  by  him  as  such 
guardian  and  admiulstrator.  The  defendants 
pleaded  the  five-year  statute  of  limitation 
under  the  prol>ate  (Judicial)  sale.  Ben  R. 
Earle  as  well  as  the  mortgagees  themselves 
were  barred  at  the  time  of  the  commence- 
ment of  this  suit  Was  Ruth  Earle  Nelms, 
the  Infant,  also  barred  of  her  right  to  sub- 
rogation?   We  bold  that  she  was  barred. 

It  is  said  that  the  right  of  subrogation  Is 
peculiarly  a  doctrine  of  equity  Jurisprudence 
and  is  founded  on  natural  Justice  and  the 
facts  and  circumstances  of  each  particular 
case.  27  Am.  &  Eng.  Enc.  L.  p.  203 ;  4  Pom- 
eroy's  Equity  Jurisprudence,  {  1419.  The 
doctrine  is  variously  applied.  To  sureties 
who  pay  debts  of  tbeir  principal  and  may 
be  subrogated  to  the  securities,  liens,  etc., 
held  by  the  creditor;  to  creditors  who  may 
be  subrogated  to  securities  and  liens  held  by 
sureties ;  to  persons  interested  in  incumbered 
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estates  who  pay  off  the  Ineambrances ;  and 
to  persona  paying  or  advancing  money  to  dis- 
charge Incumbrances  on  other's  propertj", 
under  an  agreement  that  he  may  hold  the 
discharged  incumbrance  as  security  for  re- 
payment. One  entitled  to  subrogation  Is  sub- 
stituted in  the  place  of  the  original  holder  of 
the  right,  with  no  greater  rights  or  equities 
than  he  had.  Rodman  v.  Landrum,  44  Ark. 
504.  "The  rights  acquired  by  a  party  en- 
titled to  subrogation  cannot  be  extended  be- 
yond the  rights  of  a  party  under  whom  sub- 
rogation is  claimed.  Subrogation  contem- 
plates some  original  privilege  on  the  part  of 
him  to  whose  place  substitution  is  claimed, 
and  where  no  such  privilege  exists,  or  where 
It  has  been  waived  by  the  creditor,  there  Is 
nothing  on  which  the  right  can  be  based. 
While  a  surety  who  pays  the  debt  of  his  prin- 
cipal is  subrogated  to  the  rights  of  the  holder 
of  the  claim,  he  takes  such  rights  subject  to 
all  disqualifications  and  limitations  which  at- 
tached to  them  In  the  hands  of  his  prede- 
cessor." 27  Am.  &  Eng.  Enc.  P.  p.  206.  A 
surety  who  pays  the  debt  of  his  principal 
and  seeks  subrogations  to  the  securities  held 
by  the  creditor,  or  a  creditor  who  seeks  sub- 
rogation to  the  lien  of  securities  held  by  a 
surety,  must  take  steps  to  enforce  his  right 
of  subrogation  within  the  period  of  limitation 
which  would  have  barred  the  right  of  en- 
forcement while  In  the  hands  of  the  original 
holder  of  the  securities.  There  can  be  no 
subrogation  to  a  lien,  the  enforcement  of 
which  Is  barred  by  limitations.  Rodman  v. 
Sanders,  supra ;  Sheldon  on  Subrogation,  S 
176.  The  subrogated  right  to  enforce  a  Hen 
is  a  derivative  right  and  must  be  exercised 
within  the  period  of  limitation  allowed  to 
the  original  holder  of  the  lien.  Exceptions 
may  take  a  case  out  of  that  rule,  as  In  NeCT 
V.  Elder,  84  Ark.  277,  105  S.  W.  260,  where 
one  who  purchased  land  in  ignorance  of  a 
defect  in  the  title  and  whose  money  was  used 
In  paying  off  a  valid  Incumbrance  was  held 
to  be  entitled  to  be  subrogated  to  the  lien  on 
discovering  the  defect  In  his  title,  and  that 
the  statute  did  not  bar  his  right  before  he 
discovered  the  defect  The  plaintiff  could 
not  be  subrogated  to  greater  rights  under  the 
mortgage  executed  by  her  brother,  Ben  R. 
Earle,  than  the  mortgagees  themselves.  Her 
minority  does  not  enlarge  her  right  over  those 
possessed  by  those  to  whom  she  seeks  to  be 
subrogated. 

The  validity  of  the  levee  tax  sales  to 
Pickett  and  Brown  under  decree  of  court, 
are  attacked  on  the  alleged  ground  that  Ben 
R.  Earle,  whose  interest  In  the  land  was 
sold,  was  a  resident  of  the  county  and  oc- 
cupied the  land  but  was  not  personally  serv- 
ed with  process.  Van  BJtten  v.  Daugherty, 
83  Ark.  534,  103  S.  W.  737.  Ruth  Earle 
Nelms  also  claims  a  Hen  on  the  land  by 
right  of  subrogation.  The  five-year  statute 
of  limitation  Is  pleaded  as  to  these  lands, 
and  for  the  reasons  already  Indicated  we 
hold  the  statute  bar  to  be  complete. 


It  results  from  the  views  herein  e.xpress- 
ed,  that  the  chancery  court  erred  in  its  de- 
cree in  so  far  as  a  lien  In  favor  of  Rutb 
Earle  Nelms  is  declared  on  the  interest  of 
Ben  R.  Earle  in  the  lands  purchased  by 
Pickett  and  Brown  at  the  probate  sale  of 
Swepston,  administrator,  and  to  that  extent 
must  be  reversed.  In  all  other  respects  the 
decree  settling  the  controverales  between 
the  plaintiff  and  W.  N.  Brown,  Jr.,  and  the 
Southwestern  Improvement  Company  is  cor- 
rect, and  will  be  affirmed. 

Ruth  Earle  Nelms  t.  Stone  &  Tyler. 

J.  M.  Williams  as  trustee  for  Stone  &  Ty- 
ler, who  were  creditors  of  the  Louisa  R. 
Earle  estate,  purchased  at  Swepston's  sale, 
as  administrator,  the  Interest  devised  to 
Louisa  R.  Earle  under  the  will  of  Joslab 
F.  Earle  In  certain  tracts  of  land.  The  sale 
Is  attacked  on  all  the  grounds  set  forth  In 
the  attack  on  the  sales  to  Pickett  and 
Brown  except  as  to  the  appraisement  made 
by  those  parties;  and  in  addition  thereto 
the  validity  of  the  sale  Is  attacked  on  the 
ground  that  the  claim  of  Stone  &  Tyler 
against  the  estate  was  Improperly  allowed, 
and  that  Stone  &  Tyler  paid  the  purchase 
price  by  crediting  the  same  on  their  Judg- 
ment Instead  of  paying  the  money  accord- 
ing to  orders  of  the  court.  The  allow- 
ance of  the  claims  of  Stone  &  Tyler  against 
the  estate  cannot  be  drawn  In  question  col- 
laterally in  the  attack  on  the  validity  of  the- 
sale  by  the  administrator,  there  being  val- 
id claims  duly  allowed  against  the  estate, 
and  the  probate  court  having  Jurisdiction  to^ 
order  the  sale.  Jackson  v.  Gorman,  70  Ark. 
88,  66  S.  W.  846.  Nor  did  the  fact  that 
payment  was  made  by  credit  on  the  pro- 
bated claim  of  the  purchasers  Instead  of 
payment  In  money  Invalidate  the  sale.  On- 
ly creditors  who  were  prevented  from  ob- 
taining satisfaction  of  their  probated  claims 
on  account  of  the  excessive  payment  to  Stone 
&  Tyler  could  complain  at  this,  and  their 
remedy.  If  any,  was  against  the  adminis- 
trator. The  sale  was  reported  to  the  pro- 
bate court  and  duly  confirmed,  and  It  doe» 
not  appear  that  the  Interests  of  any  other 
creditor  were  prejudiced  by  this  method  of 
accounting  for  the  purchase  price  of  the 
land.  The  lands  purchased  by  Stone  &  Ty- 
ler in  part  constituted  the  homestead  of  Jo- 
slah  F.  Earle,  and  it  Is  claimed  that  the 
sale  of  the  Louisa  R.  Earle  Interest  In  the 
land  was  void  on  this  account  The  land, 
it  will  be  noted,  was  not  sold  to  pay  debts 
of  the  J.  F.  Earle  estate,  but  the  half  in- 
terest devised  to  Louisa  R.  Earle  under  the 
will  was  sold  by  her  administrator.  The 
Constitution  provides  that  the  homestead 
left  by  a  decedent  shall  be  exempt  from 
sale  for  debts  of  the  decedent  and  that  the 
rents  and  profits  thereof  shall  vest  In  the 
widow  for  life  and  the  children  during  min- 
ority. This  provision  of  the  Constitution 
does    not,    however,   prohibit   the   original 
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ovroBT  of  the  homestead  from  dismember- 
ing It  by  grant  or  devlae — at  least,  so  far  as 
his  children  are  concerned.  Whether  or  not 
he  can  do  so  In  so  far  as  It  attects  the 
bomestead  rights  of  the  widow  we  need  not 
decide,  as  that  question  Is  not  Involved. 
The  homestead  right  of  children  is  a  trans- 
mitted or  wholly  derivative  one  and  may  be 
cut  off  by  grant  or  devise  of  the  parent. 
Tbere  la  some  conflict,  we  are  aware,  In  the 
antborltles  on  this  question,  but  the  previ- 
ons  decisions  of  this  coort  lead  to  the  con- 
claslon  herein  expressed. 

The  Supreme  Court  of  Mississippi  held 
tbat  the  provision  In  the  exemption  laws 
for  the  enjoyment  by  the  widow  of  exempt- 
ed property  did  not  interfere  with  the  hus- 
band's right  to  dispose  of  the  property  by 
will.  Turner  v.  Turner,  30  Miss.  428.  The 
same  court  In  Morton  v.  McCanless,  68  Miss. 
SIO,  10  South.  72,  said:  "The  whole  object  of 
the  exemption  laws  of  1865  was  to  preserve 
the  property  from  creditors,  and  not  to  affect 
the  power  of  the  courts  to  deal  with  the  prop- 
erty aa  that  of  the  children  and  heirs  of  the 
exemptlonlBt."  This  court  In  Merrill  v.  Har- 
ris, 65  Aril.  357,  46  S.  W.  538,  41  L.  R.  A. 
Tli  67  Am.  St  Rep.  925),  quoted  with  approval 
the  above  language  and  Bald:  "Such  Is  the 
Tlew  we  take  of  It.  The  Mississippi  law 
on  the  subject,  while  different  from  ours  In 
some  particulars,  yet  is  so  far  like  ours  as 
to  render  tbe  same  principles  applicable  In 
til  essential  particulars."  In  Merrill  v. 
Harris,  the  question  was  as  to  the  power 
of  the  probate  court  to  order  the  sale  of  the 
homestead  for  the  benefit  of  a  minor  on  pe- 
tltlra  of  tbe  guardian.  This  court  held  that 
tbe  language  of  the  Constitution  exempting 
tbe  homestead  during  minority  of  the  chil- 
dren did  not  forbid  the  sale  of  it  under  orders 
of  the  probate  court  for  their  benefit.  Chief 
Justice  Buiin  In  the  opinion  said:  "The 
Constitution  does  not,  In  terms,  seek  to  do 
more  than  protect  from  the  grasp  of  the 
creditor.  There  is  neither  expressly  nor  by 
implication  a  restriction  upon  the  powers 
of  the  probate  court  In  respect  to  this  class 
of  the  pr<q>erty  of  minors." 

We  think  the  same  principle  controls  In 
tbe  present  case.  The  framers  of  the  Con- 
Btitntlon  manifestly  had  in  mind  only  the  ex- 
emption of  tbe  homestead  from  sale  for  debt 
either  during  the  lifetime  of  the  owner  or 
after  bis  death  during  the  lifetime  of  his 
widow  or  minority  of  his  children.  There 
te  no  purpose  manifested  to  restrict  the  pow- 
er of  alienation,  and  only  by  virtue  of  sup- 
plementary legislation  is  it  tbat  any  restrlc- 
tlon  Is  placed  on  the  right  of  alienation  and 
this  readied  only  to  the  requirement  that 
tbe  wife  nnist  Join  in  and  acknowledge  the 
execution  of  the  conveyance  by  the  husband 
of  the  homestead.  Klrby's  Dig.  5  3901.  It 
would  be  engrafting  upon  the  constitution- 
»1  provision  with  reference  to  exempt  prop- 
erty something  which  the  framers  thereof 
did  not  intend  and  which  the  language  does 


not  warrant,  to  hold  that  it  prevented  the  par- 
ent from  disposing  of  the  homestead  by  will. 
The  statutes  of  this  state  have  ever  given  un- 
limited iwwer  of  alienation  by  last  will  and 
testament  except  as  to  marital  rights  of  the 
spouse;  and  It  requires  clear  language  in 
subsequent  enactments  in  order  to  restrict 
the  right  We  do  not  find  anything  In  the 
Constitution  inconsistent  with  the  power  of 
alienation. 

The  decree  of  the  chancellor  as  to  Stone 
&  Tyler  Is  correct  and  will  he  afi[lrmed. 

Rutb  E<arle  Nelms  v.  John  F.  Rhodes. 

Rhodes  purchased  lands  at  Swepston's  sale 
as  administrator  and  there  la  an  attempt  to 
show  collusion  between  him  and  Pickett  and 
Brown,  but  the  chancellor  found  against  that 
contention,  and  we  think  that  the  evidence 
supports  the  finding.  The  decree  in  favor 
of  Rhodes  will  therefore  be  affirmed. 

Rntb  Earle  Nelms  v.   Edgewood   Distilling 
Company  and  George  F.  Dlehl. 

*  Ben  R.  Earle  mortgaged  his  Interest  In 
certain  tracts  of  tbe  lands  to  the  Edgewood 
Distilling  Company.  The  same  lands  were 
afterwards  sold  under  execution  against  him, 
and  were  purchased  by  Martin  and  WUliford 
the  .sureties  on  his  stay  bond.  He  also  con- 
veyed the  lands,  by  quitclaim  deed  to  Martin 
and  WUliford — Martin  subsequently  convey- 
ed his  Interest  to  WUliford,  and  Willlford 
in  turn  conveyed  to  Dlehl,  who  was  agent 
for  the  Edgewood  Distilling  Company.  The 
last-mentioned  deed  contained  a  special  war- 
ranty of  the  grantor  against  any  incum- 
brances on  tbe  land  done  or  suffered  by  her. 
It  is  shown  that  tbe  deed  from  Ben  R.  Earle 
to  Martin  &  Willlford,  though  absolute  in 
form,  was  executed  either  as  security  for  re- 
payment of  the  amount  which  they  were  re- 
quired to  pay  for  blm  in  satisfaction  of  the 
stay  bond,  or  under  an  agreement  tbat  the 
lands  should  be  reconveyed  to  him  on  repay- 
ment of  that  amount.  We  need  not  deter- 
mine whether  tbe  deed  was  Intended  to  be 
a  mortgage  or  conditional  sale,  under  the 
doctrine  announced  by  this  court  in  Hays  v. 
Emerson,  75  Ark.  651,  87  S.  W.  1027.  We 
dispose  of  this  branch  of  tbe  case  on  other 
grounds.  It  is  nndlsputed  in  the  evidence 
that  Dlehl  and  the  Edgewood  Distilling  Com- 
pany had  no  actual  notice  of  the  secret  agree- 
ment between  Ben  R.  Earle  and  Martin  and 
Willlford  concerning  the  conveyance  of  the 
land,  and  no  facts  are  shown  to  have  been 
brought  to  their  attention  from  which  they 
would  be  chargeable  with  notice  of  that  agree- 
ment The  price  paid  by  the  Edgewood  Dis- 
tilling Company,  when  added  to  their  mort- 
gage debt,  to  which  the  land  was  subject,  is 
not  shown  to  be  so  grossly  Inadequate  as  to 
put  them  upon  notice  of  any  fralUty  In  the 
title  conveyed.  The  fact  that  a  deed  In  the 
chain  of  title  was  only  a  quitclaim  did  not, 
of  itself,  give  notice  of  defects  in  the  title  or 
secret  equities  of  the  grantor.    Miller  v.  Fra- 
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ley,  23  Ark.  735 ;  Bagley  t.  Fletcher,  44  Ark. 
153 ;  Cbapman  y.  Sims,  53  Miss.  154 ;  Moelle 
V.  Sherwood,  148  U.  S.  21,  18  Sup.  Ct  426, 
37  L.  Ed.  350 ;  United  States  v.  Cal.  &  Ore- 
gon Land  Co.,  148  U.  S.  31,  13  Sap.  Ct  458, 
37  L.  Ed.  354.  The  mortgage  executed  by 
Ben  R.  Earle  to  the  sureties  on  his  bond  as 
administrator  and  guardian,  to  the  lien  of 
which  Ruth  Earle  Nelms  claims  the  right  of 
fiubrogation,  was  not  filed  for  record  until 
after  the  execution  of  bis  deed  to  Martin 
and  Wllilford,  therefore  the  title  conveyed 
by  the  latter  takes  precedence  over  the  mort- 
gage. 

The  decree  against  the  Edgewood  Distilling 
Company  and  George  P.  Diehl  was  errone- 
ous, and  must  be  reversed. 

Ruth  Earle  Nelms  v.  William  R.  Barksdale. 

Louisa  R.  Earle  conveyed  a  quarter  sec- 
tion of  the  J.  F.  Earle  lands  to  Barksdale, 
and  the  plalntift  seeks  to  have  this  convey- 
ance set  aside  In  so  far  as  It  affects  her  In- 
terest In  the  land. 

Learned  counsel  have  not.  In  their  brief,' 
favored  us  with  an  assignment  of  the  grounds 
of  their  attack  upon  this  conveyance,  but 
we  assume  that  It  is  because  the  deed  of  con- 
veyance does  not  expressly  refer  to  the  pow- 
ers contained  in  the  will  of  J.  F.  Earle,  and 
that  the  the  grantor  undertook  to  convey  as 
executrix  and  not  as  trustee  under  the  will. 
The  grantor,  Louisa  R.  Earle,  purports  to 
convey  in  her  individual  right  and  as  execu- 
trix of  the  will  of  J.  F.  Earle ;  and  It  recites 
that  the  purchase  price  is  to  be  used  In  the 
purchase  of  a  home  for  herself  and  her  chil- 
dren. She  was  not  named  In  the  will  as  ex- 
ecutrix, but  the  will  authorized  her  to  con- 
trol the  property  and  to  sell  It  for  reinvest- 
ment or  to  provide  a  home  for  herself  and 
childr^i.  It  is  well  settled  now  that  a  con- 
veyance containing  no  reference  to  a  power 
should  be  construed  as  an  execution  of  the 
power.  Lanlgan  v.  Sweany,  63  Ark.  185,  13 
S.  W,  740;  Martindale  on  Conveyancing,  f 
135;  1  Sugden  on  Powers,  pp.  247.  367;  4 
Kent's  Comm.  p.  335 ;  Campbell  v.  Johnson. 
65  Mo.  439.  The  only  exception  Is  "where 
there  Is  an  interest  and  a  power  existing  to- 
gether in  the  same  person  over  the  same  sub- 
ject, and  the  act  be  done  without  reference 
to  the  power,  it  will  be  applied'  to  the  Inter- 
est and  not  to  the  power,  imless  an  Interest 
to  execute  the  power  may  be  found."  Mar- 
tindale on  Conveyancing,  {  135.  This  court 
in  Lianigan  r.  Sweany,  supra,  even  limited 
this  exception  by  laying  down  the  rule  that 
if  such  a  conveyance  would  have  some  ef- 
fect if  referred  to  an  interest,  but  would  not 
have  full  effect  without  reference  to  a  power. 
It  should  have  effect  by  virtue  of  the  power. 
The  deed  In  this  Instance  shows  an  inten- 
tion to  execute  the  power  but  the  grantor 
made  the  mistake  of  describing  hersdf  as 
executrix  and  not  as  trustee.  It  is  manifest, 
from  the  language  of  the  deed,  that  she  in- 
tended to  execute  the  power  contained  in  the 


will,  and  the  deed  should  be  so  construed. 
The  decree  on   this   branch  of  the  case 
should  "be  affirmed. 

Ruth  Eerie  Nelms  v.  W.  W.  Swepston  et  al. 

The  complaint  against  Swepston  and  the 
sureties  on  his  bond  as  administrator,  and 
C.  L.  Lewis  as  guardian  and  his  sureties. 
Involves  an  investigation  of  their  respective 
settlement  accounts  filed  In  the  probate  court 
and  the  various  records,  papers,  and  accounts 
in  that  court  relating  to  the  administration 
and  guardianship. 

The  parties,  before  the  trial  below,  enter- 
ed into  the  following  written  agreement 
which  was  filed  as  a  part  of  the  record  in 
the  case:  "It  Is  further  agreed  that  the  rec- 
ord of  the  administration  of  the  estate  of 
Louisa  R.  Earle,  by  W.  W.  Swepston  as  ad- 
ministrator, remaining  in  the  probate  court 
of  Crittenden  county,  including  the  bonds 
given,  the  Inventories  filed,  appraisements, 
accounts  of  sales,  settlements,  the  allowances 
and  classification  of  claims  against  the  estate, 
and  all  orders  of  the  probate  court,  and  as 
to  all  other  matters,  or  any  part  of  such  rec- 
ord, may  be  read  in  evidence  by  or  on  be- 
half of  either  party  without  filing  copies 
in  this  suit,  and  ttiat  where  copies  have  been 
filed  by  either  party  of  said  records,  or  any 
portion  of  the  same,  such  copies  shall  be 
taken  to  be  true,  subject,  however,  to  the 
right  of  either  party  to  produce  the  original 
In  evidence,  or  show  the  copy  filed  to  be  in- 
correct." 

The  final  decree  recites  that  the  cause 
was  heard  upon  "the  agreements  of  counsel 
on  file  and  the  several  records,  deeds  and 
writings  therein  mentioned,  consisting  of 
parts  of  the  original  records  of  the  probate 
court  of  this  county  •  *  •  and  the  orig- 
inal tax  sale  records  of  this  county,  which 
said  original  probate  and  tax  sale  records 
were  brought  into  open  court,  and  orders 
and  Judgments  and  parts  thereof  and  ex- 
tracts therefrom  read  orally  In  open  court 
without  filing  copies  thereof,  under  the  agree- 
ment of  counsel  above  mentioned,"  etc.  No 
bin  of  exceptions  appears  In  the  record  iden- 
tifying and  bringing  upon  the  record  the  var- 
ious records  and  documents  read  orally  In 
court  and  upon  which  the  chancellor  based 
Ids  decree.  The  derk  had  no  authority  to 
copy  into  the  transcript  records  and  docu- 
ments read  to  the  chancellor  at  the  trial 
chambers  but  which  had  not  been  made  a 
part  of  the  record  in  the  case  either  by  bill 
of  exceptions  or  by  filing  copies.  We  are, 
therefore,  unable  to  determine  from  the  tran- 
script whether  the  decree  Is  right  or  wrong, 
as  we  have. not  before  us  the  evidence  which 
the  chancellor  bad.  We  must  until  It  Is 
shown  to  the  contrary,  assume  that  the  de- 
cree was  warranted  by  the  evidence.  It  Is 
therefore  ordered  that  the  decree  against 
the  widow,  administratrix,  and  heirs  of  W/ 
N.  Brown,  Jr.,  decsiised,  and  the  Southwest- 
em  Improvement  Company  to  the  extent  in- 
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dkated  in  this  opinion  and  against  the  Edge- 
wood  Distilling  Company  and  George  P. 
DieU  be  reversed  with  dlrectlonB  to  enter 
a  decree  in  accordance  wltb  this  opinion. 
In  all  otber  particulars,  the  decree  of  the 
cbancery  court  is  affirmed. 

battle:,  J.,  dissents  from  so  much  of  the 
oplnltm  and  Judgment  as  holds  that  the  will 
of  Josiah  F.  Earle  was  valid  as  to  bis  chil- 
dren without  having  named  them;  and  also 
as  holds  that  the  devise  by  Josiah  F.  Earle 
of  the  homestead  was  valid.  He  agrees  to 
the  opinion  on  all  other  questions,  and  coa- 
cnrs  in  all  of  the  Judgment  not  affected  by 
tbe  questions  stated  above. 

Opinion  on  Modification. 

McCULLOCH,  J.  We  are  now  asked  to  con- 
sider certain  questions  incidental  to  the  main 
issues  In  the  case  which  escaped  our  atten- 
tion on  tbe  former  consideration,  but  which 
were  briefly  called  to  our  attention  in  the 
argument. 

Tbe  principal  one  Is  tbat  as  to  the  amount 
chargeable  against  the  estate  and  heirs  of 
W.  N.  Brown,  Jr.,  and  the  Southwestern  Im- 
provement Company  of  the  rents  and  profits 
of  the  lands  decreed  to  Mrs.  Nelms.  Tbe 
chancery  court  decreed  an  undivided  half  of 
tbe  lands  to  her  and  tlie  rents  and  profits 
thereof  for  five  years  before  the  commence- 
ment of  tbe  suit  We  held  that  she  was  en- 
titled only  to  an  undivided  one-fourth  of  the 
lands,  and  remanded  the  case,  with  direc- 
tions to  enter  a  decree  for  tbat  Interest  only. 
This  necessarily  calls  for  a  change  In  the 
decree  for  rents,  reducing  it  from  one-half 
to  one-fourth  of  the  rents  of  the  land.  Shall 
the  decree  for  rents  and  profits  be  confin- 
ed to  a  period  of  three  years  before  tbe 
commencement  of  tbe  suit?  Tbe  provisions 
of  tbe  statute  Imown  as  the  betterment  act 
(A«t  March  8,  1883,  Klrby's  Dig.  §{  2754- 
2757),  restricting  the  right  of  recovery  to 
three  years'  rent,  are  invoked;  and,  on  the 
other  band  it  is  contended  that  as  Mrs. 
Nelms,  on  account  of  her  minority,  is  not 
barred  by  this  statute.  The  title  of  the  stat- 
ute is  "an  act  for  tbe  better  quieting  of  tit- 
les," and  tbe  sections  essential  to  a  determi- 
natimi  of  the  present  question  read  as  fol- 
lows: 

"Section  1.  That  if  any  person  believing 
himself  to  be  the  owner  either  in  law  or 
equity,  under  color  of  title,  has  peaceably 
improved,  or  shall  peaceably  improve  any 
land  which,  upon  Judicial  investigation  shall 
be  decided  to  t>elong  to  another,  tbe  value 
of  ttte  improvement  made  as  aforesaid,  and 
tbe  amount  of  all  taxes  which  may  have  been 
paid  on  said  land  by  such  person,  and  those 
mider  whom  he  claims  shall  be  paid  by  the 
niccessfnl  party  to  such  occupant,  or  the 
person  under  whom,  or  from  whom,  he  enter- 
ed and  holds  before  the  court  rendering  Judg- 
ment in  such  proceeding  shall  cause  posses - 
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Blon  to  be  delivered  to  Boch  successful  party. 

"Sec.  2.  That  tbe  court  or  Jury  trying 
such  cause  shall  assess  the  value  of  such 
improvements  In  the  same  action  in  which 
the  title  to  said  lands  is  adjudicated;  and 
on  such  trial  the  damages  sustained  by  tbe 
owner  of  the  lands  from  waste,  and  such 
mesne  profits  as  may  be  allowed  by  law, 
shall  also  be  assessed,  and  if  the  value  of 
the  Improvements  made  by  the  occupants  and 
the  taxes  paid  as  aforesaid  shall  exceed  tbe 
amount  of  said  damages  and  mesne  profits 
combined,  the  court  shall  enter  an  order  as 
a  part  of  the  final  Judgment  providing  that 
no  writ  stiall  issue  for  the  possession  of  tbe 
lands  in  favor  of  tbe  successful  party  until 
payment  has  been  made  to  such  occupant  of 
tlie  balance  due  him  for  such  improvements 
and  the  taxes  paid;  and  such  amount  shall 
be  a  lien  on  the  said  lands,  which  may  be 
enforced  by  equitable  proceedings  at  any  time 
within  three  years  after  the  date  of  such 
Judgment. 

"Sec.  8.  Tliat  in  recoveries  against  such 
occupants  no  account  for  any  mesne  profits 
shall  be  allowed  unless  the  same  shall  have 
accrued  within  three  years  next  before  the 
commencement  of  the  suit  in  which  they  may 
be  claimed." 

It  will  be  seen  that  none  of  the  provisions 
of  the  statute  are  applicable  except  in  favor 
of  an  occupant  such  as  Is  described  therein, 
that  is  to  say  a  "person  believing  himself  to 
b^  tbe  owner,  either  in  law  or  equity,  under 
color  of  title."  The  question  which  first  en- 
gages our  attention  is  whether  or  not  Brown's 
occupancy  was  of  the  character  described  in 
tbe  statute.  He  was  one  of  the  appraisers  of 
the  property  sold  by  the  administrator  and 
pnrcliased  It  at  the  sale.  He  had  knowledge, 
of  course,  of  the  fact  which  disqualified  him 
from  becoming  a  purchaser,  and  which  ren- 
dered his  purchase  voidable.  We  conclude, 
however,  from  the  testimony  in  the  case  that 
he  was  innocent  of  any  actual  Intention  to 
defraud  In  the  appraisement  and  purchase 
and  that  the  charges  in  this  respect  against 
him  were  unfounded.  He  manifestly  pur- 
chased in  good  faith,  believing  that  be  had 
the  legal  and  moral  right  to  do  so.  This 
court  bad  never  before  decided  that  being 
an  appraiser  disqualified  a  person  from  pur- 
chasing at  a  Judicial  sale  of  land.  The  ques- 
tion was  one  of  grave  doubt  and  gave  us 
much  difficulty  In  solving  It.  We  were  able 
to  find  only  one  reported  case  on  the  question 
from  the  courts  of  the  country — the  decision 
referred  to  in  our  former  opinion. 

The  statute  says  tbat  the  occupant  who, 
"believing  himself  to  be  the  owner,  either  in 
law  or  equity,  under  color  of  title,  has  peace- 
ably Improved  or  shall  peaceably  Improve  any 
land,"  eta  This  means  tbat  be  must  be,  iu 
fact,  a  bona  fide  occupant,  and  this  court  in  a 
case  decided  soon  after  tbe  passage  of  tbe  stat- 
ute quoted  with  approval  the  following  defini- 
tion of  the  term  "bona  fide  occupant"  given  by 
Mr.  Justice  Washington  in  Green  t.  Biddle, 
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8  Wheat  (TJ.  S.)  79.  5  L.  Ed.  547:  "He  Is 
one  who  not  only  supposes  himself  to  be  the 
true  proprietor  of  the  land,  but  who  Is  igno- 
rant that  his  title  Is  questioned  by  some  other 
person  claiming  a  better  right  to  It"  Fee  ▼. 
Cowdry,  45  Ark.  410,  55  Am.  Rep.  560. 

This  court,  in  defining  the  meaning  of  the 
words  declaring  In  what  cases  the  statute 
applied,  said:  "Good  faith,  in  its  moral  sense, 
as  contradistinguished  from  bad  faith,  and 
not  In  the  technical  sense  la  which  it  is  ap- 
plied to  conveyance  of  title,  as  when  we 
speak  of  a  bona  fide  purchaser,  meaning 
thereby  a  purchaser  without  notice,  actual  or 
constructive,  is  Implied  in  the  requirement 
that  be  must  believe  himself  the  true  propri- 
etor. It  must  be  an  honest  belief,  and  an 
ignorance  that  any  other  person  claims  a 
better  right  to  the  land."  Beard  v.  Dansby, 
48  Al*.  183,  2  S.  W.  701. 

In  Bloom  t.  Strauss,  70  Ark.  483,  69  S.  W. 
548,  72  a  W.  563,  the  court  held  that  a  last 
wUl  and  testament  defective  on  its  face  is 
color  of  title  within  the  meaning  of  the  bet- 
terment act  and  that  a  bona  fide  occupant 
thereunder  could  claim  the  benefit  of  the 
statute.  Mr.  Justice  Riddick,  speaking  for 
the  court  in  that  case,  said:  "Now,  though 
the  defect  in  this  will  appeared  on  Its  face, 
still  Its  Invalidity  is  not  so  obvious  as  must 
necessarily  have  been  noticed  by  a  person  of 
ordinary  information  not  skilled  in  the  law; 
and  Strauss,  while  holding  under  U,  was  hold- 
ing under  color  of  title,  within  the  meaning 
of  the  betterment  statute."  Chief  Justice 
Cockrill  in  delivering  the  opinion  of  the  court 
in  Shepherd  v.  Jenlgan,  51  Ark.  275,  10  S.  W. 
765,  14  Am.  St  Rep.  SO,  concerning  the  pro- 
vision of  this  statute  said:  "If,  however,  the 
defendant  has  Improved  the  land  In  good 
faith  under  the  belief  that  he  was  the  sole 
owner,  he  is  entitled  to  pay  for  his  improve- 
ments by  the  terms  of  the  betterment  act. 
Constructive  notice  of  the  title,  such  as  Is 
Implied  from  the  registry  of  the  deed.  Is  not 
of  itself  sufBcient  to  preclude  an  occupant 
from  its  benefits."  The  statute  contemplates 
actual  good  faith  in  order  to  invoke  its  bene- 
fits. An  occupant  cannot  on  the  one  hand 
"shut  his  eyes,  and  say  he  believed  in  good 
faith  that  he  had  title,  when  he  was  informed 
that  he  did  not  have"  (White  v.  Stokes,  67 
Ark.  184.  53  S.  W.  1060);  nor  on  the  other 
hand  will  constructive  notice  of  the  Infirmity 
of  his  title  cut  off  bis  assertion  of  good  faitn 
and  deny  him  the  benefits  of  the  statute.  We 
are  of  the  opinion  that  the  facts  of  this  case 
bring  it  within  the  terms  of  the  statute.  The 
statute  has  been  held  to  apply  to  those  under 
the  disability  of  infancy  as  well  as  to  adults. 
Beard  v.  Dansby,  48  Ark.  183,  2  S.  W.  701; 
Shlrey  v.  aark,  72  Ark.  539,  81  S.  W.  1057; 
Tobin  v.  Spann,  109  S.  W.  534.  In  Tobin  v. 
Spann,  supra,  being  a  suit  brought  to  disaf- 
firm a  conveyance  made  during  infancy  and 
recover  the  land  conveyed,  we  held  that  there 
could  be  no  recovery  of  rents  which  accrued 


before  disaflBrmance  but  that  three  years' 
rent  could,  under  the  betterment  statute,  be 
set  off  against  the  claim  of  the  occupant  for 
Improvements.  The  present  case  is  somewhat 
dlflTerent  as  Mrs.  Nelms  Is  entitled  to  recover 
rents  and  profits  prior  to  commencement  of 
her  suit 

It  is  contended  that  the  statute,  as  far  as 
the  restriction  upon  recovery  of  rents  is  con- 
cerned Is  a  statute  of  limitation,  and  that  it 
falls  within  the  general  statute  excepting 
Infants,  while  laboring  under  that  disability, 
from  the  operation  of  statutes  of  limitation. 
Act  April  17,  1899,  Klrby's  Dig.  {  5075. 

We  are  of  the  opinion,  however,  that  this 
is  not  a  statute  ot  limitation  with  which  we 
are  now  dealing.  It  is  one  to  adjust  the 
equities  between  the  owners  of  lands  and 
persons  who  have  occupied  the  same  under 
color  of  title,  believing  themselves  to  be  the 
owners — bona  fide  occupants.  The  Legisla- 
ture, in  the  title  to  the  act  declared  it  to  be, 
"an  act  for  the  better  quieting  of  titles."  It 
does  not  purport  to  fix  a  period  of  limitations 
within  which  actions  to  recover  lands  or  the 
rents  and  profits  thereof  may  be  brought, 
but  it  provides  that  one  who  occupies  land 
in  good  faith  under  color  of  title  shall  be 
paid  the  value  of  Improvements  and  amount 
of  taxes  paid  on  the  lands,  less  three  years' 
mesne  profits.  In  other  words  that  when 
the  occupant  holds  In  good  faith  under  color 
of  title  the  owner  can  recover  the  land  and 
mesne  profits  for  three  years,  and  the  oc- 
cupant can  recover  the  value  of  his  improve- 
ments and  amount  of  taxes  paid.  This  Is  the 
theory  upon  which  the  constitutionality  of 
the  act  was  upheld.  Fee  v.  Cowdry,  45  Ark. 
410,  55  Am.  Rep.  560.  In  the  case  just  cited, 
the  court  said:  "Upon  the  principle  that  the 
Legislature  may  Interfere  with  the  private 
rights  for  the  purjjose  of  adjusting  'the 
equities  of  the  parties  as  near  as  possible 
according  to  natural  justice,'  the  betterment 
laws  of  many  states  have  been  sustained." 
The  Legislature  could  undoubtedly  pass  a 
statute  of  this  character  containing  no  ex- 
ceptions as  to  infants.  "That  such  excep- 
tions are  commendable,  and  evince  a  proper, 
just  and  humane  regard  for  the  rights  and 
Interests  of  a  large  and  helpless  class  of  land- 
owners, cannot  be  controverted.  But  they 
are  within  the  powers  of  the  Legislature  to 
grant  or  withhold,  and  its  exercise  of  the 
power  cannot  be  restrained  or  varied  by  the 
court  to  subserve  principles  of  justice  and 
humanity."  Sims  v.  Cumby,  53  Ark.  418,  14 
S.  W.  623. 

The  statute  applies  in  the  present  case,  and 
the  chancery  court  erred  In  allowing  for  rents 
which  accrued  more  than  three  years  before 
the  commencement  of  the  suit  Taxes  paid 
by  the  occupant  and  also  the  amount  of  pur- 
chase price  paid  for  the  land  at  the  adminis- 
trator's sale  together  with  Interest  thereon 
should  be  credited  to  the  occupant  But  in- 
asmuch as  the  right  of  the  occupant  to  have 
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credit  for  said  purchase  price  resnlts  from 
the  fact  that  the  payment  contributed  to  the 
assets  of  the  estate  and  Is  not  covered  by  or 
dependent  upon  the  terms  of  the  betterment 
act,  mesne  profits  for  the  full  period  of  oc- 
cupancy, ■without  restriction  as  to  him,  may 
be  set  off  against  the  purchaser's  claim  for 
reimbursement.  This,  upon  the  principle 
that  -vrhere  the  occupant  has  been  reimbursed 
<rat  of  the  profits  of  the  land  he  cannot  make 
further  claim  for  the  same  payment.  Mrs. 
Nelms  obtained  a  substantial  recovery  by 
the  Bult,  and  was  entitled  to  decree  for  costs 
in  the  conrt  below.  We  will  not  disturb  the 
adjustment  of  cost  made  by  the  chancellor 
bet-ween  her  and  the  Brown  Interest  as  it  Is 
Dot  shown  to  be  an  unjust  distribution  of  the 
co=t. 

The  former  Judgment  of  this  court  having 
been  set  aside  for  the  purpose  of  considering 
the  petition  to  modify  the  Judgment,  the 
judgment  heretofore  rendered  will  now  be 
re-entered,  but  with  further  directions  to  ren- 
der a  decree  concerning  improvements,  taxes, 
etc_  and  rents  in  accordance  with  this  opin- 
ion. 

HILIi,  C.  J.  (dissenting).  The  three  years 
in  the  betterment  act  Is,  In  my  opinion,  %  lim- 
itation on  the  right  of  recovery  of  rents  to 
i-ases  where  it  applies.  Consequently  an  in- 
fast  may  bring  his  suit  without  regard  to  It 
imder  the  saving  provision  in  his  favor  of  sec- 
tion 5075,  Klrby's  Dig.  This  saving  of  his  ac- 
tion by  reason  of  his  infancy  should  be  read 
into  the  limitation  In  the  betterment  act  as  It 
is  read  Into  all  the  other  statutes  of  limita- 
tions. 


NEIMEYER  et  aL  v.  CLAIBORNE  et  al. 
ISapreme  Court  of  Arkansas.     July  6,   190S.) 
i.  Iksukance— Waiver  of  Pobfbitobe— Oth- 

EB    INSUBANCE     ON     PBOPEBTY — AcTIONS  — 

Complaint. 

A  policy  of  insurance  contained  a  stipula- 
tioii  that  the  ^iicy  should  be  void  if  there 
ihould  be  other  insurance  on  the  property  with- 
out the  written  consent  of  the  insurer  Indorsed 
OD  the  policy,  and  another  stipulation  that  by 
the  "acceptance  of  this  ^licy,  the  assured  cove- 
nants that  the  application  hereof  and  the  by- 
laws on  the  l>ack  of  this  policy  shall  be  and  form 
a  part  hereof,  and  a  warranty  by  the  assured, 
and  tbe  company  shall  not  be  bound  by  any  act 
or  itatement  made  by  an  agent  or  solicitor  un- 
less inserted  in  this  policy.  In  tbe  complaint 
in  an  action  on  tbe  policy,  the  administratrix 
of  the  estate  of  assored  alleged  that  defendant 
was  notified  on  a  given  date  that  the  amount 
of  concurrent  Insurance  on  the  property  bad 
Iteen  increased  to  a  specified  amount,  and  de- 
mand was  made  that  the  policy  be  amended  to 
authorize  such  increase,  or  canceled  and  the  un- 
earned ]>remlum  returned,  and  that  defendant 
at  that  time  promised  to  make  such  amendment, 
and,  for  the  purpose  of  making  such  amendment, 
defendant  kept  such  policy  In  its  possesision  from 
inch  date  until  the  date  of  the  destruction  of 
the  property,  over  a  month  later.  Held,  that 
the  facts  set  up  in  the  complaint  constituted  a 
waiver  of  the  forfeiture;  it  l>eing  Impossible  to 
abolufa  the  law  of  waiver  by  contract. 


2.  Samb— Allegations  op  Cause  ot  Action 
ON  Bond  to  State. 

A  complaint  in  an  action  on  an  insurance 
policy  alleged  the  execution  and  delivery  of  the 
policy,  the  destruction  of  the  property,  the  fail- 
ure of  the  insured  or  its  sureties  to  pay  the  loss, 
the  execution  of  a  bond  to  the  state  by  defendant 
sureties  conditioned  for  the  prompt  payment 
of  all  claims  by  insured  during  the  term  of  the 
bond,  and  that  the  bond  was  m  full  force  and 
effect  on  and  after  the  date  on  which  the  policy 
took  effect.  Held,  that  the  complaint  set  forth  a 
cause  of  action  on  the  policy  and  for  breach  of 
the  bond,  and  did  not  show,  when  read  in  con- 
nection with  Klrby's  Dig.  §  4339,  providing  that 
Insurance  companies  shall  annually  give  a  bond 
conditioued  for  prompt  payment  of  all  claims 
arising  and  accruing  during  tbe  term  of  the  bond, 
that  the  bond  had  expired,  and  was  sufficient  to 
admit  evidence  of  a  bond  executed  under  tliat 
section,  and  that  it  was  in  force  on  the  date  on 
which  tbe  loss  occurred. 

3.  Pleading — Defects — Remedy  bt  Motion. 

If  a  complaint  in  an  action  on  a  policy  of 
Insurance,  and  the  bond  given  to  the  state  by 
the  insurance  company  to  secure  prompt  pay- 
ment of  claims,  is  defective  in  not  setting  forth 
the  bond  or  a  copy  thereof,  or  In  not  stating  tlie 
reasons  for  failing  to  do  so,  the  defect  Is  one 
of  form,  which  may  be  remedied  on  motion. 

4.  Insdbance — Action  on  Policy  —  Failube 
OF  Pboob^Default  Judoment. 

In  an  action  on  a  policy  of  insurance  and 
the  bond  given  to  the  state  by  the  insurance 
company  to  secure  prompt  payment  of  claims,  if 
the  bond  presented  in  evidence  in  taking  a  de- 
fault judgment  shows  that  It  is  not  In  force, 
there  is  a  failure  of  proof,  but  tbe  complaint  is 
not  affected  thereby. 

5.  Appeal    and    Bbbob— Review— Pbesomp- 
TioN— Depadlt  Judgment. 

Where  a  default  judgment  is  taken,  it  will 
be  presumed  that  whatever  proofs  were  neces- 
sary to  support  it  were  introduced. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3778.] 

6.  Same  —  Natubb  of  Decision  —  Default 
Judgment. 

The  only  question  presented  tot  review  on 
appeal  from  a  default  judgment  is,  were  the 
allegations  of  the  complaint  sufficient  to  author- 
ize tbe  judgment? 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {{  3462,  3463.] 

7.  Insurance  —  Actions  —  Venue  —  Suit 
against  Sureties. 

Klrby's  Dig.  §  4376,  provides  that  the  sure- 
ties on  the  bond  of  an  insurance  company  may 
be  made  parties  defendant,  and  final  judgment 
rendered  against  them  at  the  same  time,  and  in 
like  manner,  as  against  the  company.  Section 
4377  authorizes  a  suit  on  a  fire  insarance  policy 
to  be  brought  in  the  county  where  the  loss  oc- 
curred. Held,  that  sureties  on  an  insurance 
cwnpany's  bond,  joined  with  the  company  in  a 
suit  on  the  policy,  may  be  sued  In  the  county  in 
which  the  loss  occuri-ed ;  section  6072,  requiring 
actions  not  specified  in  the  foregoing  sections 
to  be  brought  in  the  county  in  which  defendant, 
or  one  of  several  defendants,  resides  or  is  sum- 
moned, not  applying. 

Appeal  from  Circuit  Court.  Garland 
County;    W.  H.  Evans.  Judge. 

Action  by  M.  A.  Claiborne  and  others 
against  Charles  Nelmeyer  and  others.  Judg- 
ment by  default,  and  defendant  Nelmeyer 
appeals.    Affirmed. 

Judgment  by  default  was  rendered  against 
appellant  on  the  following  complaint:  "Comes 
Mrs.  M.  A.  Claiborne  in  her  own  behalf  and 
as  administratrix  of  the  estate  of  D.   W. 
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Claiborne,  deceased,  and  by  leave  of  the 
court  first  bad  and  obtained.  In  lieu  of  and 
as  a  substitute  for  her  amended  complaint, 
herein  states:  That  she  Is  the  widow  of  D. 
W.  Claiborne,  who  departed  this  life  on  the 
1st  day  of  January,  1905,  and  that  she  was 
duly  appointed,  by  the  probate  court  of  Gar- 
land  county,    administratrix   of  his   estate 

on  the day  of ,  1906.    That  the 

defendant-  Security  Mutual  Insurance  Com- 
pany was,  at  the  time  of  the  Issuance  of  the 
policy  herein  sued  on,  and  at  all  times  sub- 
sequent thereto,  a  corporation  organized  and 
doing  business  under  the  laws  of  the  state 
of  Ar1;ahsas.  That  as  a  prerequisite  to  its 
right  to  do  business  in  the  state  of  Arkan- 
sas, the  defendant  Security  Mutual  Insur- 
ance Company  gave  a  bond  to  the  state  of 
Arkansas  in  the  sum  of  $20,000,  conditioned 
for  the  prompt  payment  of  all  claims  aris- 
ing and  accruing  to  any  person  during  the 
term  of  said  Ix>nd,  by  virtue  of  any  policy 
issued  by  said  defendant  upon  any  proi)erty 
situated  in  this  state,  which  bond  was  lu 
full  force  and  effect  on  and  all  times  after 
the  7th  day  of  April,  1003,  and  was  signed 
by  the  defendants  Alex  C.  Hull,  Damon  C. 
Clarke,  Geo.  B.  Allis,  and  Cbas.  Neimeyer, 
sureties  for  the  Security  Mutual  Insurance 
Company.  That  the  said  D.  W.  Claiborne, 
on  tbe  7th  day  of  April,  1903,  and  at  all 
times  subsequent  thereto  to  the  date  of  his 
death,  was  tbe  owner,  as  tenant  by  entire- 
ty and  in  fee  simple,  of  tbe  premises  in  the 
city  of  Hot  Springs,  Ark.,  known  as  Nos. 
303  and  305  Ouachita  avenue,  in  said  city 
and  of  tbe  buildings  and  Improvements 
erected  thereupon,  and  was  also  the  owner 
of  the  household  furniture  therein  con- 
tained. Tbat  in  and  by  its  certain  pol- 
icy of  Insurance,  numbered  3,499,  duly  ex- 
ecuted by  said  defendant  Security  Mutual 
Insurance  Company,  on  the  7tb  day  of  April, 
1903,  and  delivered  to  said  D.  W.  Claiborne, 
said  defendant,  in  consideration  of  the  sum 
of  $45  to  It  then  paid  by  said  D.  W.  Clai- 
borne, did  insure  him,  against  loss  by  fire, 
to  the  amount  of  $1,000  on  his  two  story 
frame  dwelling  and  rooming  house,  and  $500 
on  the  furniture  therein,  which  house  was 
situated  on  a  part  of  lot  8  in  block  97,  and 
described  as  303  and  305  Ouachita  avenue, 
in  the  city  of  Hot  Springs,  Garland  county. 
Ark.,  and  tbe  said  defendant,  in  and  by  the 
said  policy  of  insurance,  did  promise  and 
agree  to  fnake  good  imto  said  plaintiff  all 
such  loss  or  damage,  not  exceeding  in  amount 
the  sum  insured  as  aforesaid,  as  should  hap- 
pen by  Are  to  the  property  therein  and  here- 
in specified  during  the  term  of  three  years, 
from  the  7th  day  of  April,  1903,  at  12  o'clock 
noon,  and  to  be  paid  within  60  days  after 
liotice  and  proof  thereof.  A  copy  of  said 
policy  is  hereto  attached,  marked  'Exhibit 
A'  and  made  a  part  hereof,  the  same  as  if 
set  out  herein  in  full.  That  on  the  12th  day 
of  September,  1904,  said  defendant,,  at  the 


request  of  D.  W.  Claiborne,  made  an  amend- 
ment to  said  policy,  by  which  amendment 
said  defendant  granted  permission  to  said 
D.  W.  Claiborne,  until  the  Ist  day  of  Novem- 
ber, 1904,  to  make  alterations  and  repairs 
under  the  usual  precautions  as  to  removing 
shavings  and  keeping  the  premises  closed 
at  night,  and  under  and  by  virtue  of  this 
amendment  to  said  policy,  tbe  said  D.  W. 
Claiborne  changed  the  house  insured  by  said 
policy  from  a  two  story  to  a  three  story 
frame  dwelling  and  rooming  house.  A  copy 
of  said  amendment  Is  hereto  attached,  mark- 
ed 'Exhibit  B',  and  made  a  part  hereof,  the 
same  as  if  set  out  herein  In  full.  That  on 
the  21st  day  of  January,  1905,  the  plaintiff 
requested  the  defendant  the  Security  Mu- 
tual Insurance  Company  to  make  an  amend- 
ment to  said  policy,  stating  that,  D.  W.  Clai- 
borne, the  original  owner  of  the  property 
Insured  under  said  policy,  being  deceas- 
ed, Mrs.  M.  A.  Claiborne,  in  her  own  right, 
and  as  administratrix  of  the  estate,  should 
be  made  the  assured  under  said  policy,  and 
at  the  same  time  said  defendant  was  notified 
by  the  plaintiff  that  the  total  amount  of  con- 
current insurance  on  said  building  and  fur- 
niture had  been  increased  to  the  sum  of  $7,- 
600,  and  demanded  that  these  amendments 
be  ma'de  to  ber  policy,  or  tbat  said  policy 
be  canceled,  and  tbe  unearned  premium  for 
the  same  be  returned  to  ber.  And  said  de- 
fendant, at  tbat  time,  promised  to  make  these 
amendments  to  said  policy,  and  for  the  pur- 
pose of  making  said  amendments  said  de- 
fendant kept  said  policy  in  its  possession 
from  the  21st  day  of  January,  1905,  until 
after  the  loss  herein  stated  occurred,  and 
that  if  the  said  amendments  were  not  made 
to  said  policy.  It  was  due  solely  to  the  neg- 
ligence of  said  defendant,  and  is  in  no  wise 
chargeable  to  any  failure  or  neglect  on  the 
part  of  this  plaintiff.  Tbat  on  tbe  25th  day 
of  February,  1905,  said  dwelling  bouse  and 
rooming  house  and  furniture  were  wholly 
destroyed  by  fire.  That  on  the  2l8t  day  of 
April,  1905,  the  plaintiff  made  out  and  fur- 
nished to  the  defendant  Security  Mutual  In- 
surance Company  a  correct  written  proof  of 
ber  loss,  as  required  by  the  terms  of  said 
policy.  That  tbe  said  D.  W.  Claiborne  and 
plaintiff  were,  at  the  time  said  policy  was 
executed,  husband  and  wife,  and  the  owners 
by  entirety  of  said  land  and  premises,  and 
that  upon  the  death  of  said  D.  W.  Claiborne 
the  plaintiff  became,  and  at  the  time  of  tbe 
loss  herein  mentioned  was  tbe  absolute  own- 
er of  the  same,  and  that  the  furniture  con- 
tained in  said  house,  and  Insured  by  said 
policy,  was  the  property  of  D.  W.  Claiborne 
until  his  death,  and  at  tbe  date  of  said  fire 
belonged  to  his  estate.  That  by  reason  of 
said  contract  of  insurance  and  loss  of  said 
property  by  fire,  the  defendant  Security  Mu- 
tual Insurance  Company  as  principal,  and 
Alex  C.  Hull,  Damon  Clarke,  Geo.  B.  Allis, 
and  Chas.  Neimeyer  as  sureties,  became  and 


Digitized  by 


Google 


AA.) 


NEIMEYER  ▼.  CLAIBORNE. 


389 


now  are  indebted  to  tbe  plalDtlff,  Indivldn- 
ally,  and  as  administratrix  aforesaid,  In  the 
sum  of  $1,500.  Tbat  the  plaintiff  has  daly 
I«rformed  all  conditions  required  on  her  part 
by  the  terms  of  said  policy,  and  that  more 
than  GO  days  have  elapsed  since  the  delivery 
hy  plaintiff  to  said  defendant  of  notice  and 
proof  of  loss.  Wherefore,  plaintiff  prays  for 
jadgment  against  the  defendants  the  Secur- 
ity Mutual  Insurance  Company,  and  Alez  C. 
Hull,  Damon  Clarke,  Geo.  B.  Allls,  and  Ohas. 
Nelmeyer,  for  |1,500,  together  with  all  costs 
of  this  suit,  and  for  damages  and  for  a  rea- 
sonable attorney's  fee,  and  for  all  other  and 
further  legal  and  equitable  relief."  The 
policy  sued  on  and  the  by-laws  of  the  Se- 
curity Mutual  Insurance  Company,  were 
made  Exhibit  A  to  the  above  complaint,  and 
a  part  thereof.  Neither  the  original,  nor  a 
copy  of  the  bond,  was  made  an  exhibit  and 
filed  as  a  part  of  the  pleading.  This  appeal 
Is  to  reverse  the  jadgment  based  on  the 
above  complaint. 

Buzbee  &  Hicks,  for  appellant    Hogue  & 
Catham,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  First  One  of  the  stipulations  of 
the  policy  was:  "If  there  is  or  shall  be  other, 
prior,  concurrent  or  subsequent  insurance 
(whether  valid  or  not)  on  said  property,  or 
any  part  thereof  without  the  company's  writ- 
ten consent  indorsed  hereon,  etc.,  this  policy 
shall  be  held  null  and  void."  Another  pro- 
vision was:  "By  the  acceptance  of  this 
policy,  the  assured  covenants  that  the  appli- 
cation hereof  and  the  by-laws  on  the  back  of 
this  policy  shall  be  and  form  a  part  hereof, 
and  a  warranty  by  the  assured,  and  the  com- 
pany shall  not  be  bound  by  any  act  or  state- 
ment made  by  an  agent  or  solicitor  unless 
Inserted  In  this  policy."  Appellant  contends 
that  tbe  allegations  of  the  complaint  show 
affirmatively  that  appellee  had  no  cause  of 
action  under  the  above  provisions.  True 
tbe  allegations  of  the  complaint  show  for- 
feitures of  the  policy  under  the  stipulations 
mentioned  supra,  but  the  allegations  also 
show  that  there  was  a  waiver  of  these  for^ 
fettnres  according  to  the  doctrine  of  this 
court  recently  announced  by  Judge  Rlddick 
In  Arkansas  Mat  Fire  Ins.  Co.  v.  Claiborne, 
82  Ark.  150,  100  S.  W.  751,  as  follows: 
•Tliough  the  conduct  of  the  Insurer  may  not 
have  misled  the  insured  to  bis  prejudice,  or 
into  an  altered  position,  yet  if,  after  knowl- 
edge of  all  the  facts.  Its  conduct  has  been 
such  as  to  reasonably  imply  a  purpose  not 
to  Insist  upon  a  forfeiture,  the  law,  leaning 
against  forfeitures,  will  apply  the  peculiar 
doctrine  of  waiver.  Invented  probably  to  pre- 
Tent  them,  and  will  hold  the  Insurer  irrevoc- 
ably bound  by  an  election  to  treat  the  con- 
tract as  if  no  cause  of  forfeiture  had  occur- 
«d."  The  facts  set  up  in  the  allegations  of 
the  complaint  dearly  constituted  a  waiver 
of  the  forfeitures.    The  law  of  waiver  cannot 


•  be  abolished  by  contract.  Therefore  the  stlp- 
I  ulation  that  "the  company  shall  not  be  bound 
I  by  any  act  or  statement  made  by  an  agent 
!  or  solicitor  unless  Inserted  in  this  policy" 
I  cannot  avail  to  effect  a  forfeiture  where  the 
]  facts  are  sufficient  under  well-recognized 
I  rules  of  law,  to  establish  a  waiver.    Such  is 

the  condition  here.  Alabama  State  Mnt 
I  Assur.  Co.  V.  Long,  123  Ala.  667,  26  South. 
I  655,  and  cases  cited;  Phoenix  Ins.  Co.  v. 
!  Public  Parks  Amusement  Co.,  63  Ark.  187, 
i  37  S.  W.  959;   People's  Fire  Ins.  Association 

•  of  Arkansas  v.  Goyne,  79  Ark.  315,  96  S.  W. 
366. 

Second.  The  appellant  contends  that  the 
complaint  does  not  allege  a  cause  of  action 
against  him  on  the  bond.  The  complaint 
alleges:  "That  as  a  prerequisite  to  Its  right 
to  do  business  in  the  state  of  Arkansas,  the 
defendant  Security  Mutual  Insurance  Com- 
pany gave  a  bond  to  the  state  of  Arkansas, 
In  the  sum  of  $20,000,  conditioned  for  the 
prompt  payment  of  all  claims  arising  and 
accruing  to  any  person  during  tbe  term  of 
said  bond,  by  virtue  of  any  policy  issued  by 
said  defendant  upon  any  property  situated 
In  this  state,  which  bond  was  in  full  force 
and  effect  on  and  all  times  after  the  7th  day 
of  April,  1903,  and  was  signed  by  tbe  defend- 
ants Alex  C.  Hull,  Damon  Clarke,  Geo.  B. 
AlllB,  and  Chas.  Nelmeyer,  snratles  for  the 
Security  Mutual  Insurance  Company."  As  this 
was  a  suit  against  appellant  on  the  bond,  the 
breach  of  the  bond  was  the  foundation  of 
the  action,  and  the  rules  of  good  pleading 
under  the  statute  (section  6128,  Kirby's  Dig.) 
required  that  the  original,  or  a  copy  of  the 
bond,  be  filed  as  a  part  of  the  complaint  If 
within  the  power  of  the  party  plaintiff  to 
produce  it  and.  If  not  that  the  reason  there- 
of be  stated.  The  breach  of  the  bond  con- 
sisted in  tbe  failure  of  tbe  insurance  com- 
pany, the  principal,  and  appellant  the  secur- 
ity, to  pay  the  amount  of  the  loss  sustained, 
which,  by  tbe  terms  of  the  policy  and  the 
bond,  they  were  required  to  do.  We  are  of 
the  opinion  that  the  complaint  sufficiently 
set  forth  a  cause  of'  action  on  the  policy,  and 
for  breach  of  the  bond.  See  Euper  v.  State, 
85  Ark.  223,  107  S.  W.  179. 

Appellant  contends  that  the  allegations  of 
the  complaint,  when  read  In  connection  with 
the  law  (section  4339,  Kirby's  Dig.),  show 
that  the  bond  had  expired.  But  not  so.  The 
loss  under  the  policy,  and  tlie  liability  for 
such  loss  on  the  bond,  is  stated  in  the  al- 
legations above  set  forth,  which  show  that 
a  bond  was  executed  by  appellant  condition- 
ed for  the  payment  of  all  claims  arising  on 
tbe  policy  during  the  term  of  the  bond,  and 
that  the  bond  was  In  "full  force  and  effect 
on  and  all  times  after  the  7th  day  of  April, 
1903."  If  the  complaint  was  defective  In 
not  setting  forth  the  original  bond,  or  a 
copy  thereof,  or  In  not  stating  the  reasons 
for  falling  to  do  so,  the  defect  was  one  of 
form,  not  substance,  and  could  have  been 
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remedied  by  a  rule  of  court,  on  motion  of 
ai^>tilant  See  Nordman  v.  Craighead, 
Guard.,  etc.,  27  Ark.  369;  Egan  v.  Tewka- 
bury,  32  Ark.  43;  State  v.  iEtna  Fire  Ins. 
Co.,  66  Ark.  480,  51  S.  W.  638.  The  allega- 
tions of  the  complaint  were  sufflclent  to  ad- 
mit evidence  of  a  bond  executed  under  sec- 
tion 4339,  Klrby'8  Dig.  Profert  of  the  bond 
would  hare  shown  whether  or  not  It  was  ex- 
ecuted under  that  section,  and  whether  or 
not  it  had  been  renewed  as  the  statute  re- 
quires, and  was  in  full  force  and  efCect  when 
the  loss  occurred  under  the  policy.  The  al- 
legation that  the  bond  was  "In  full  force 
and  effect  on  and  at  all  times  after  the  7tb 
day  of  April,  1903,"  was  sufficient  to  admit 
evidence  that  the  bond  was  in  full  force  on 
the  25th  day  of  February,  1905,  the  day  It 
Is  alleged  the  loss  occurred.  If  the  bond, 
when  presented  In  evidence,  had  shown  that 
it  was  not  in  full  force  and  effect,  then  there 
would  tiave  been  a  failure  of  the  proof 
to  meet  the  allegations  of  the  complaint, 
but  the  complaint  would  still  be  good. 
"Where  a  Judgment  Is  entered  by  default,  it 
will  be  presumed  that  whatever  proofs  were 
necessary  to  support  It  were  duly  presented 
and  taken."  23  Cyc.  763.  The  only  question 
here  Is,  were  the  allegations  of  the  complaint 
sufficient  to  authorize  the  Judgment?  Ben- 
ton V.  Holliday,  44  Ark.  56;  Euper  v.  State^ 
85  Ark.  223,  107  S.  W.  179. 

Third.  The  appellant  contends  that  the 
Garland  county  circuit  court  bad  no  Juris- 
diction over  him  because  he  neither  resided 
nor  was  summoned  in  that  county.  Section 
4376,  Kirby's  Dig.,  provides:  "That  the  sure- 
ties on  the  bond  of  an  Insurance  cmnpany 
may  be  made  parties  defendant,  and  final 
Judgment  rendered  against  them  at  the  same 
time  and  in  like  manner  as  against  the  com- 
pany." Section  4377,  Kirby's  Dig.,  expressly 
authorizes  a  suit  upon  a  fire  insurance  policy, 
to  be  brought  in  the  county  where  the  loss 
occurred.  It  Is  not  contended  that  the  Garland 
county  circuit  court  did  not  have  Jurisdiction 
of  the  insurance  company,  the  principal  de- 
fendant, and  of  the  subject-matter.  The  loss 
occurred  In  Garland  county,  and  the  suit 
was  brought  there.  Under  the  above  sections 
the  suit  was  properly  brought  against  appel- 
lant in  Garland  county,  and  the  circuit  court 
of  that  county  had  Jurisdiction  of  his  person. 
This  special  statute  applies  to  suits  against 
sureties  on  the  bond  of  fire  Insurance  com- 
panies, and  not  section  6072,  Kirby's  Dig., 
which  applies  to  other  actions.  The  sureties 
under  the  above  statute  may  be  made  parties 
defendant  In  the  suit  against  the  principal, 
and  service  had  upon  them  In  any  county 
in  which  the  principal  may  be  served;  1.  e., 
in  any  county  of  the  state.  The  words  "in 
like  manner"  evidently  refer  to  the  process 
or  procedure  for  bringing  the  defendants, 
sureties,  into  court,  as  well  as  any  and  all 
other  procedure  necessary  and  incident  to 
obtaining  final  judgment  against  them. 

Affirmed. 


MAMMOTH  VEIN  COAL  CO.  v.  LOOPEB. 
(Supreme  Court  of  Arkansas.     July.  13,  190&) 

1.  Master  and  Servant— Dctt  of  Master  to 
Inspect. 

Every  part  of  an  entry  of  a  coal  mine  being 
a  passageway  for  miners,  the  duty  of  the  master 
to  inspect  the  roof  extends  to  a  point  in  the  roof, 
under  which  the  miners  do  not  usually  pass. 

2.  Same— Assumption  of  Risk. 

A  miner,  l)eing  sent  to  chanire  the  location 
of  a  prop  in  an  entry  of  a  mine,  has  the  right  to 
assume  the  master  has  exercised  care  to  keep  the 
roof  In  a  safe  condition,  and  does  not  assume  the 
risk  in  going  under  it  without  knowledge  of  its 
4angerou8  condition  any  more  than  he  would  in 
passing  under  it  to  go  mto  his  room  to  dig  coal. 
8.  Same;— Negligence— Evidence. 

The  condition  of  a  rock,  which  fell  from 
the  roof  of  an  entry  of  a  mine,  injuring  a  miner, 
a  "water^slip"  rock,  showing  that  water  had 
been  running  over  it  some  time,  warrants  a 
finding  that,  if  the  master  had  made  proper  in- 
spection, the  dangeroua  condition  of  the  rock 
would  have  been  discovered  before  the  miner 
was  sent  to  the  place. 

Appeal  from  Circuit  Court,  Sebastian 
County;    Daniel  Hon,  Judge. 

Action  by  O.  T.  Looper  against  the  Mam- 
moth Vein  Coal  Company.  Judgment  for 
plaintiff.     Defendant  appeals.     Affirmed. 

The  following  are  the  instructions  refer- 
red to  In  the  opinion: 

The  court  instructed  the  Jury  on  his  own 
motion  as  follows:  "(1)  The  presumption  Is 
that  the  mine  owner,  the  defendant  here, 
has  done  its  duty  by  furnishing  a  safe  place 
for  its  employe,  the  plaintiff,  and  if  the  place 
furnished  for  the  plaintifTs  employment  was 
not  safe,  and  was  defective,  there  is  a  fur- 
ther presumption  that  defendant  bad  no  no- 
tice of  the  defect,  and  was  not  negligently 
ignorant  of  it,  and  it  devolves  upon  the 
plaintiff  to  show  that  the  mine  in  which  the 
alleged  injury  occurred  was  not  safe,  and 
the  defendant  liad  knowledge  of  it,  or  by 
the  use  of  ordinary  care  and  inspection 
could  have  bad  knowledge  of  it  (2)  If  the 
plaintiff  was  not  engaged  in  the  mining  of 
coal,  but  was  engaged  in  or  preparing  to  re- 
move props  or  timbers  at  the  time  of  the  al- 
leged injury,  lie  assumed  the  risk,  and  de- 
fendant would  not  be  liable." 

And  upon  motion  of  plaintiff  the  court  in- 
structed the  Jury  as  follows:  "(1)  It  was 
the  duty  of  the  defendant  to  exercise  ordi- 
nary care  to  keep  the  roof  of  the  entry  or 
approach  into  the  room  where  plaintiff  was 
injured  in  safe  condition,  as  passageways, 
for  Its  employes.  (2)  It  was  the  duty  of  the 
plaintiff  to  Inspect  the  roof  of  the  entry  or 
approach  into  the  room  where  he  regularly 
worked,  and  he  had  a  right  to  assume  that 
it  was  kept  In  proper  condition  by  the  de- 
fendant. (3)  If  you  find  from  the  evidence 
that  the  roof  of  the  entry  or  approach  Into 
plaintiff's  room  where  he  was  hurt  was  un- 
safe and  dangerous,  and  that  defendant's 
mine  foreman  knew  It,  or  by  the  ordinary 
exercise  of  care  could  have  known  It,  then 
it  was  negligence  for  defendant  to  permit 
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piaintlff  to  pass  or  work  under  the  same 
witbout  warning  him  of  the  condition.  (4) 
If  the  roof  of  the  entry  or  approach  Into 
plalntifTs  room  was  unsafe  and  dangerous, 
and  defendant's  mine  foreman  knew  It  be- 
fore plaintiff  went  under  it,  and  while  under 
It,  without  knowledge  of  its  danger,  was  in- 
jured by  the  fall  of  rock  from  the  roof,  then 
you  will  find  for  the  plaintiff.  (5)  Where  a 
servant  is  ordered  by  his  master  to  leave 
his  r^nlar  work,  and  change  temporarily, 
in  other  duties  not  in  the  line  of  his  regular 
employment,  the  servant  has  a  right  to  rely 
upon  the  assurance,  which  tlie  law  Implies 
from  the  giring  of  said  order,  that  the  place 
to  work  is  reasonably  safe,  and  in  such  a 
i>ase  tlie  servant  need  not  Inspect  such  a  place. 
(6)  If  you  find  for  plaintiff,  yon  will  assess 
his  damage  at  a  sum  which,  in  your  judg- 
ment, under  the  evidence  will  compensate 
plaintiff  for  the  jpecunlary  loss  he  has  suffer- 
ed by  the  reason  of  the  injury;  and.  in  de- 
termining that,  yon  will  take  Into  consider- 
ation what  he  expended  for  medical  aid,  to- 
gether with  his  loss  of  time  occasioned  by 
the  injury,  and  you  will  also  consider  his 
claim  for  damages  on  account  of  mental  an- 
{Tulsh.  pain,  and  suffering  undergone  by  blm, 
cansed  by  the  injnty,  and  award  him  such 
sum.  In  addition  to  his  pecuniary  loss,  as  In 
your  judgment  under  the  evidence  will  offset 
said  mental  anguish,  pain,  and  suffering,  in 
a  sum  not  greater  than  that  claimed  by  him 
in  his  complaint." 

Bead  A  McDonough,  for  appellant.  Jesse 
A.  Harp,  for  appellee. 

HILL,  C.  J.  Looper  was  a  coal  miner, 
working  in  the  mine  of  the  appellant  com- 
pany, and  was  injured  by  a  rock  falling  from 
the  roof  in  an  entry.  He  brought  suit 
against  the  company,  and  recovered  Judg- 
ment, and  the  company  has  appealed. 

The  principal  question  argued  is  the  suffl- 
clMicy  of  the  evidence  to  sustain  the  ver- 
dict The  coal  company  Introduced  no  testi- 
mony, and  the  case  was  tried  on  the  evidence 
Introduced  by  the  plaintiff,  which  showed 
this  state  of  facts:  Looper  was  engaged  In 
digging  coal  in  a  room  on  the  second  east 
entry,  and,  owing  to  a  prop  sustaining  the 
roof  being  placed  in  the  entry  where  the  mine 
track  tamed  into  his  room,  the  mine  cars 
were  anahle  to  get  into  his  room  to  carry  out 
his  ooal.  On  the  morning  of  the  accident  he 
made  repeated  demands  for  cars,  and  one 
was  taken  into  his  room  by  lifting  it  off  the 
traiA;  and,  when  it  was  loaded,  and  he  de- 
sired to  send  It  out,  it  could  not  be  taken 
out  on  account  of  this  prop.  He  made  de- 
mand for  the  prop  to  be  removed,  and  the 
mine  foreman  s^nt  word  to  htm  to  do  It  him- 
self. He  then  went  under  the  rock  supported 
by  the  prop,  in  order  to  change  Its  location, 
but  before  he  had  done  anything,  the  rock 
ten  upon  him,  and  Injured  him.  The  evi- 
dence shows  that  it  is  the  duty  of  a  mine- 


owner  to  keep  the  entries  In  safe  condition, 
and  it  Is  the  duty  of  the  miner  to  care  for 
his  room,  as  he  is  constantly  changing  its 
roof  and  face  In  doing  his  work.  The  rock, 
supported  by  the  prop  which  fell,  while  not 
in  the  direct  path  of  the  miners  in  using  the 
entry  as  a  passageway  of  the  mine,  was  in 
the  entry,  and  the  proper  care  of  the  whole 
entry  was  the  duty  of  the  master.  Looper 
testiaed  that  he  did  not  know  that  the  rock 
was  dangerous;  that  he  had  never  noticed 
it,  and  had  made  no  test  of  it  to  ascertain 
whether  it  was  looae  He  had  not  gotten 
ready  to  examine  It  nor  begin  his  work  when 
it  fell.  He  described  It  aa  it  appeared  after 
It  had  fallen,  as  follows :  "The  rock  seemed 
to  be  a  water-slip  rock — water  run  over  this 
rock — could  see  kind  of  settlings  on  it  Yel- 
lowish settlings,  something  like  copperas, 
showed  that  the  water  bad  been  running  over 
it  for  some  time."  The  other  witness,  who 
was  a  driver  in  the  mine,  and  had  carried 
the  car  Into  Looper's  room,  testified  that  he 
had  not  noticed  the  condition  of  the  rock  be- 
fore it  fell,  but  he  described  it,  as  be  saw 
it  after  it  had  fallen,  as  a  flat  rock  and  a 
"water-slip"  rock. 

What  was  said  in  St  L.  S.  F.  Ry.  Co.  v. 
Wells,  82  Ark.  372,  101  &  W.  738,  applies 
here :  "The  only  question  is  whether  the  evi- 
dence showed  a  defect  which  the  defendant 
could,  by  proper  Inspection,  have  discovered; 
for  under  no  other  circumstances  could  it  be 
held  responsible  for  the  injury  wtiich  result- 
ed. Negligence  of  the  company  cannot  be  In- 
ferred merely  from  the  occurrence  of  the  ac- 
cident. That  must  be  proved,  and  the  bur- 
den of  establishing  it  is  on  the  party  who  al- 
leges it"— citing  authorities.  In  St  L.,  I.  M. 
&  S.  Ry.  Co.  V.  Andrews,  79  Ark.  437,  96  S. 
W.  183,  it  was  said :  "It  is  the  duty  of  the 
master  to  exercise  care  in  furnishing  a  rea- 
sonably safe  place  in  which  the  servant  is 
required  to  work,  and  to  exercise  ordinary 
care  in  discovering  defects  and  in  repairing 
them.  The  burden  is  upon  the  Injured  serv- 
ant to  show  negligence  on  the  part  of  the 
master  in  this  regard,  before  recovery  can 
be  had  for  the  Injury.  Nor  can  negligence 
be  Inferred  merely  from  the  occurrence  of  the 
Injury."  In  performing  the  duty  of  inspec- 
tion, the  master  must  use  ordinary  care  and 
prudence  to  see  that  the  working  place  is 
safe;  and  this  care  and  prudence  must  be 
tested  by  the  business  in  which  he  Is  engaged, 
and  the  circumstances  surrounding  it  and 
commensurate  to  its  requirements.  Ultima 
Tbule,  Ark.  &  Miss.  Ry.  Co.  v.  Calhoun.  83 
Ark.  318,  103  S.  W.  726. 

Applying  these  settled  principles  to  the 
facts  at  bar,  it  cannot  be  said  that  the  jury 
was  unauthorized  to  find  a  lack  of  care,  com- 
mensurate to  the  duty  required  of  the  com- 
pany, to  provide  a  safe  roof  for  the  entry. 
All  parts  of  the  entry  were  a  passageway 
for  the  miners.  It  mattered  not  that  they 
did  not  usually  pass  under  this  rock.    It  was 
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over  their  passageway;  and  Looper  was 
Bent  there,  not  to  repair  a  dangerous  pla<>e, 
but  merely  to  change  the  location  of  the  prc^ 
In  order  that  the  car  might  pass  into  his 
room.  This  heing  In  the  entryway,  he  liad 
a  rif!ht  to  assume  that  the  master  had  exer- 
cised care  in  keeping  the  roof  in  a  safe  con- 
dition, and  his  going  under  it  without  a 
knowledge  of  its  dang^ous  condition  was  no 
more  an  assumption  of  the  risk  than  if  he 
had  passed  under  it  going  into  his  room  to 
dig  coal.  The  condition  of  the  rock — a  "wa- 
ter-slip" rock,  as  described  by  the  witness- 
es— was  sufficient  to  Justify  tlie  Jury  in  be- 
lieving that,  had  the  company  made  proper 
inspections  of  the  place,  in  order  to  perform 
their  duty  of  seeing  that  ttie  roof  was  safe, 
the  dangerous  condition  of  this  rock  would 
have  been  discovered  before  Looper  was  sent 
under  it  to  make  the  change  in  the  location 
of  the  prop.  The  question  of  fact  here  is  not 
unlike  that  in  St  L.  S.  F.  Ry.  Co.  v.  Wells 
82  Ark.  372,  101  S.  W.  738.  Ultima  Thule. 
Ark.  &  Miss.  Ry.  Co.  v.  Calhoun,  83  Ark.  318, 
103  S.  W.  726,  and  K.  C.  S.  Ry.  Co.  v.  Henrie 
(Ark.)  112  S.  W.  967. 

The  instructions,  which  may  t>e  found  in 
the  statement  of  facts,  were  in  accord  with 
the  principles  herein  quoted  and  referred  to, 
and  fairly  presented  the  case  to  the  jury. 
The  evidence  was  Kufflcient  to  sustain  the  ver- 
dict, and  the  Judgment  is  affirmed. 


WESTERN  COAL  &  MINING  CO.  ▼.  OARr 

NER  et  ai. 
(Snpreme  Court  of  Arkansas.    July  IS,  1008.) 

1.  Master  ano  Servant— Injury  to  Servant 

—Negligence. 

The  placing  of  cans  of  powder  in  an  entry 
of  a  mine,  a  junction  point  from  wliicb  distribu- 
tion was  made,  was  not  negligence ;  it  not  being 
shown  that  there  was  any  danger  to  employes  by 
reason  of  snch  place  being  made  a  storeroom  for 
the  powder,  but  any  danger  to  them  tlierefrom 
being  from  the  way  the  powder  was  handled. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S  209.] 

2.  Saue— Assumption  or  Risk. 

Any  danger  to  mine  operatives  from  powder 
being  located  for  distribution  in  an  entry,  a 
junction  i>oint,  being  palpable  and  necessary  to 
the  business,  was  assumed  by  them  when  they 
gathered  around  it,  tbongh  the  employer  had  re- 
peatedly promised  to  remedy  the  matter. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §!  638-640.] 

8.  Same— Neoijqence. 

There  is  no  negligence  in  a  master  placing 
cans  of  powder  near  electric  wires,  provided  the 
wires  are  properly  erected  and  insulated. 
4.  Same— Proximate  Cause. 

The  proximate  cause  of  the  explosion  of 
cans  of  powder,  injuring  employ^,  and  any  ac- 
tionable npgligence  of  the  master,  in  case  the 
accident  occurred,  as  claimed,  by  the  crossing 
of  electric  wires  over  the  powder,  was  failure 
to  properly  erect  the  wires. 

6.  Sams— Res  Ipsa  Loqttitub. 

The  proof  showing  that  electric  wires,  the 
crossing   of   which   over   cans   of   powder   was 


claimed  to  have  caused  an  explosion,  injuring 
employes,  were  properly  separated  when  erected, 
and  that  there  was  no  reason  to  contemplate 
that  they  would  l>ecome  crossed  in  so  short  a 
time  after  being  erected,  and  it  not  being  shown 
that  the  wires  were  in  such  condition  before  the 
accident  that  ordinary  care  in  inspection  would 
have  disclosed  any  defect,  and  there  being  evi- 
dence that  men  smoking  were  gathered  around 
the  cans,  the  doctrine  of  res  ipsa  loquitur  does 
not  apply. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dic> 
vol.  34,  Master  and  Servant,  {  9S5.] 

Appeal  from  Circuit  Court,  Logan  County: 
Jeptha  H.  Evans,  Judge. 

Action  by  Lee  Gamer  and  others  against 
the  Western  Coal  &  Mining  Company.  Judg- 
ment for  plaintifiFs.  Defendant  appeals.  Re- 
versed and  remanded  for  new  trial. 

These  actions  were  brought  by  the  appel- 
lees, to  recover  damages  for  injuries  alleged 
to  have  been  received  by  them  at  the  hands 
of  the  appellant,  by  reason  of  a  powder  ex- 
plosion in  one  of  its  mines  at  Denning,  Ark., 
known  as  "Mine  No.  2."  The  averments 
of  ownership  of  the  mine,  operation  of  its 
system  of  electric  wires  and  currents  in  the 
mine,  and  negligence  of  the  appellant  in  the 
operation  and  maintalnance  of  the  systena 
of  electricty  In  said  mine  are  the  same  in 
each  of  the  complaints,  and  all  of  the  causes 
were  consolidated  and  tried  together.  Ver- 
dicts for  each  of  the  appellees  was  returned 
by  the  Jury,  aggregating  $750.  The  com- 
plaints, after  alleging  the  ownership  by  ap- 
pellant of  the  mine  In  which  the  explosion 
occured,  the  operation  by  it  of  a  system  of 
electric  wires  therein,  the  employment  of 
appellees,  the  discbarge  by  them  of  their 
respective  duties,  and  the  exercise  of  ordi- 
nary care  by  them,  at  the  time  of  the  ac- 
cident, for  their  own  protection  and  the  na- 
ture of  the  injuries  received,  charge  negli- 
gence as  follows:  "That  It  allowed  andper- 
mitted  a  large  amount  of  powder  to  be 
stored  in  said  entry,  under  and  near  the 
said  elebtric  wires;  that  it  allowed  and  per- 
mitted the  insulation  on  said  wires  to  l>e- 
come  loose,  peeled,  and  skinned  off,  rotten 
and  decayed,  Bo  that  when  said  wires  came 
together,  they  would  form  a  short  circuit, 
and  by  reason  of  the  electricity,  bum  into 
and  fall  to  the  ground  or  bottom  of  said  en- 
try; that  It  allowed  and  permitted  the  said 
wires  to  become  too  loose,  and  that  by  rea- 
son of  becoming  too  loose  they  were  easily 
and  readily  caused  to  come  In  contact  and 
form  a  short  circuit  as  aforesaid;  •  »  • 
that  on  the  said  26th  day  of  March,  1906, 
the  said  wires,  by  reason  of  said  condition, 
did  come  in  contact  with  each  other  and 
formed  said  short  circuit,  and  one  of  said 
wires  was  burned  in  two,  and  thereby  caused 
to  fall  in  and  upon  one  of  the  kegs  In  which 
said  powder  was  contained,  thereby  coming 
in  contact  with  said  powder  with  a  spark 
of  electricity  from  said  wire,  and  thereby 
causing  the  powder  to  explode  and  produce 
the  bums  and  injuries  of  plaintiff,  as  here- 


Digitized  by 


Google 


Aik.) 


WEBTBBN  COAL  &  MINING  CO.  v.  GARNKE. 


393 


In  complained  of."  The  answer  of  defend- 
ant ^jeclfically  denied  each  allegation  of  the 
complaint,  and  In  addition,  pleaded  con- 
tributory negligence,  assumed  risk,  and  that 
plaintiffs,  when  Injured,  were  at  a  place 
where  they  had  no  right  to  be,  and  were  not 
Injared  while  In  their  lines  of  duty. 

The  evidence  on  behalf  of  appellees  tended 
to  proye  that  the  Injury  to  them  was  caused 
by  the  burning  of  electric  wires  over  a  can 
of  powder,  around  and  about  which  appellees 
were  gathered;  that  the  wires  were  crossed, 
making    a    short   circuit,   causing   them    to 
bum.  part,  and  fbll  to  the  can  of  powder 
beneath,  that  the  explosion  was  caused  by 
the  sparks  from  the  burning  electric  wires 
Igniting  grains  of  powder  that  were  about 
the  can,  or  else  the  end  of  the  wire,  charg- 
ed with  a  current  of  electricity,  coming  In 
contact  with  the  can,  burned  a  bole  through 
came,  and  thus  ignited  the  powder.     One 
of  the  witnesses  for  the  appellees,  describ- 
ing the  accident,  said:    "I  saw  the  wires 
burning   in   two,   I  saw  the  sparkling,  and 
took  it  for  that     I  did  not  see  the  wires 
tan,  but  I  saw  it  afterwards.    I  did  not  see 
It  down  till  after  the  explosion.    They  were 
all  right  until  this  wire  burned  in  two.    The 
sparkling  I  saw  was  on  the  ground  after  the 
wire  fell.     I  was  sitting  facing  the  west, 
and  the  wire  was  out  to  one  side,  and  I 
beard  this  sparkling,  and,  as  I  turned  my 
eyes,  I  saw  this  sparkling  then  it  went  up. 
•    •    •    I  know  the  wire  tliat  was  burned 
in  two  was  the  main  current  wire.    *    •    • 
When  the  wire  burned  in  two,  I  saw  spark- 
les of  fire;  then  I  heard  a  frying  noise  like  it 
was  In  a  barrel.    These  frying  noises  lasted 
a  few  seconds.    It  was  a  very  few  minutes 
after  the  frying  noise  that   the  explosion 
took  place."    nils  witness  further  testified, 
bi  part,  as  follows:   "I  know  enough  about 
dectricity  to  tell  what  It  takes  to  consti- 
tute a  short  circuit.    I  helped  run  the  motor 
for  14  months.    That  gave  me  some  knowledge 
of  the  nature  of  electricity.    If  a  wire  or 
anything  would  bum  or  fall   on  anything 
wet  or  damp,  that  would  make  a  short  cir- 
cuit    A  wire  charged  with  electricity  and 
comes  on  the  ground-  you  can  tell  that  It 
is  a  live  wire  by  the  sparkling  and  fire  that 
It  throws.     Wire  insulated  like  this  would 
cause  a  short  circuit  if  it  came  in  contact 
with  the  wall  If  the  wall  was  damp,  and 
the  wall  was  damp.    The  roof  was  sweating 
very  bad,  and  If  this  wire  was  charged  with 
260  volts.  It  would  bum  right  In  two  and 
fall  to  tlie  ground.    •    •    •    I  do  not  know 
about  how  much  voltage  was  on  that  day, 
but  I  have  been  on  top,  and  looked  at  the 
voltage  roister,  and  it  showed  260.    »    •    • 
I  know  if  a  cold  wire  and  a  hot  one  cross, 
If  it  was  not   Insulated  heavy  enough,   it 
would  cause  a  short  circuit     If  the  wire 
bad  been  insulated  heavy  enough,  it  would 
not  have  short  circuited.     What  I  mean  by 
Insnlatlon  Is  a  substance  that  keeps  It  from 
making  ground  connection."     Another  wit- 


ness for  appellees  testified  In  part  as  fol- 
lows: "I  was  rlg^t  by  the  keg  of  powder 
when  the  explosion  took  place.  I  saw  the 
keg  of  powder.  I  had  been  sitting  on  <t 
That  was  before  the  lights  came  on.  Tiie 
lights  came  on  and  the  explosion  took  place 
all  In  the  same  moment.  I  first  noticed 
sparkllngs  up  towards  the  roof.  They  were 
kind  of  sparks  of  fire.  The  explosion  took 
place  at  the  same  Instant  I  saw  this  fire 
in  the  roof."  Another  witness  for  appellees 
testified:  "I  was  running  the  electric  loco- 
motive that  hauls  the  coal;  had  been  operat- 
ing it  about  four  years.  The  dynamo  Is 
supposed  to  carry  250  volts.  If  a  wire  that 
is  carrying  a  current  of  250  volts  is  ground- 
ed, or  forms  a  short  circuit,  if  It  hits  a 
piece  of  iron,  It  will  bum  It.  I  have  been 
foreman  of  the  light  and  powerhouse  at  Ft. 
Smith.  Worked  there  one  year.  My  work 
has  given  me  experience  with  wires  that 
were  charged  with  electricity.  If  a  wire 
charged  with  a  current  of  electricity  should 
fall  upon  an  Iron  keg  setting  upon  the 
ground,  it  would  bum  the  keg  as  long  as 
the  wire  would  last  Those  powder  kegs 
were  made  of  sheet  iron.  If  the  wires  they 
were  using  for  lights  were  to  fall  on  an 
Iron  keg,  I  think  It  would  have  the  ^ect 
to  bum  a  hole  in  the  keg.  It  would  either 
bum  a  hole  in  the  keg  or  bum  in  two.  If 
the  wire  was  short  circuited,  it  would  ex- 
plode the  powder." 

On  behalf  of  the  appellees  It  was  shown 
that  it  was  the  duty  of  the  pit  boss  to  look 
after  the  powder  and  to  remove  it  (if  it 
was  necessary  to  be  removed);  that  com- 
plaint was  made  to  him  during  the  we^ 
or  10  days  that  the  can  of  powder  was 
there,  to  remove  it;  that  be  said  be  would 
move  It,  and  for  the  men  to  go  on  to  woiic. 
One  witness  speaking  to  this  point  said: 
"I  went  to  see  Mr.  Hogan  several  dlflFerent 
times  about  some  powder  in  that  entry. 
I  went  to  him,  off  and  on,  for  about  a 
month.  I  went  to  him  because  there  was 
danger  In  the  way  they  handled  the  powder, 
and  be  promised  to  move  the  powder,  and 
I  told  the  men  he  had  promised  to  move  It. 
I  spoke  to  Mr.  Hogan  about  It  on  Thursday, 
before  the  explosion  took  place,  and  he  said 
he  would  have  It  remedied.  On  cross-ex- 
amination this  witness  testified:  "The  pow- 
der had  to  be  unloaded  at  some  point  for 
distribution,  and  the  Junction  point  was 
made  the  point  of  distribution  ever  since 
I  have  been  there — three  years.  The  pow- 
der I  am  talking  about  was  cans  of  powder. 
They  distributed  It  from  that  point,  but 
they  left  It  there  under  the  wires."  On  re- 
cross-examinatlon,  this  witness  testified:  "I 
was  complaining  because  I  did  not  want  any 
powder  left  there.  Powder  has  been  dis- 
tributed at  this  point  for  the  last  three  years. 
I  first  saw  Pierce,  and  then  I  found  Hogan, 
and  asked  bim  to  move  It"  On  behalf  of 
appellant  there  was  evidence  which  show- 
ed that  the  wires  were  fastened  to  a  block 


Digitized  by 


Google 


394 


112  SOUTHWESTERN  REPORTER. 


(Ark. 


in  the  rib,  the  wires  were  five  or  six  Inches 
apart  and  kept  apart  by  wooden  cleats.  A 
witness,  who  assisted  in  putting  up  the 
wires,  testified  as  follows:  "Blocks  were 
put  in  between  the  wires,  so  that  tbey  could 
not  come  together.  Was  down  there  three 
or  four  times  after  they  were  put  up,  and 
found  them  in  the  same  condition,  and  know 
of  nothing  wrong  with  them  before  the  ex- 
plosion. We  got  a  wire  which  was  Insulat- 
ed with  a  nonconductor,  that  looks  to  me 
like  silk  or  cotton,  from  the  machine  shop, 
off  of  a  spool,  and  Mr.  Pierce  and  I  put  it 
up.  The  wire  shown  in  court  was  the  kind 
of  wire  used."  This  witness  further  testi- 
fied: "If  a  wire  was  nonlnsulated,  and  fell 
to  the  ground,  that  would  make  a  circuit. 
If  it  came  in  contact  with  the  earth  at 
a  point  where  it  was  insulated.  It  would 
create  a  short  circuit;  It  would  make  a 
spark.  Never  tried  It  to  see  if  a  spark 
would  set  powder  on  fire.  To  burn  a  can  of 
powder,  you  would  have  to  get  both  the 
positive  and  negative  wire  on  the  can.  If 
the  ground  is  damp,  and  the  can  sitting  on 
the  damp  ground,  It  would  create  a  short 
circuit,  and  If  you  put  the  wire  on  the 
ground,  the  can  would  carry  the  current 
into  the  ground.  Never  tried  to  see  if  It 
would  bum  the  can."  The  evidence  on  be- 
half of  appellant  la  uncontradicted  that  the 
wires  when  put  up  were  properly  separat- 
ed from  each  other  by  wooden  cleats.  When 
first  erected  they  were  so  constructed  that 
they  could  not  come  in  contact  with  each 
other.  There  was  evidence  on  behalf  of 
appellant  that  tended  to  show  that  the  pow- 
der can  could  not  have  been  burned  Into 
by  the  wire,  even  If  it  had  been  burned  In 
two,  and  had  fallen  to  the  ground,  as  de- 
scribed by  the  witnesses  for  appellees,  and 
the  evidence  for  appellant  also  was  to  the 
effect  that  a  wire,  insulated  as  the  wires 
were  shown  by  it  to  hav«  been,  could  not 
have  burned  In  two  without  destroying 
more  of  the  insulating  material  or  fiber 
than  was  shown  to  have  been  destroyed  on 
the  wire  exhibited.  The  evidence,  both  by 
the  witnesses  for  the  appellees  and  the  ap- 
pellant, showed  that  the  parties  congregated 
about  the  powder  can  had  open  lamps,  and 
several  were  smoking  at  the  time  of  tbe 
accident  In  rebuttal  appellees  showed  that 
before  the  explosion,  the  wires  could  touch 
the  coal  between  the  blocks  of  wood  by 
which  they  were  separated. 

Ira   D.   Ogleoby,  for  appellant     Sam  R. 

Cliew,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  It  is  not  shown  that  the  appellant 
was  negligent  in  tbe  matter  of  placing  the 
powder  for  distribution  to  the  employes  in 
the  mine.  It  "had  to  be  unloaded  at  some 
point  for  distribution,  and  the  junction  point 
had  been  made  the  point  of  distribution  for 
three  years."    Presumably  this  was  selected 


as  the  distributing  point  because  It  was  re- 
garded as  the  most  suitable  and  convenient 
location.  It  is  not  shown  that  there  was  any 
danger  to  tbe  employes  by  reason  of  the  place 
where  the  powder  was  stored  or  kept.  The 
danger,  if  any,  was  In  the  way  the  powder 
was  handled.  But  if  there  was  danger  to  tbe 
operatives  by  reason  of  the  powder  being 
located  for  distribution  at  the  point  desig- 
nated, it  was  a  palpable  risk  or  danger,  which 
tbey  assumed  when  they  congregated  about 
it  If  there  was  danger  In  the  place  of  stor- 
ing. It  was  such  a  danger  as  no  employe 
would  be  warranted  in  assuming  for  one 
moment,  even  under  a  promise  of  the  master 
to  remedy  or  discontinue.  If  we  should  con- 
cede that  there  might  have  been  danger  In 
ccHinectlon  with  the  location  of  the  powder,  It 
was  a  danger  absolutely  necessary  to  the 
business,  and  one  that  the  employes  assumed 
when  they  entered  upon  the  employment 
The  evidence  does  not  warrant  a  finding  of 
negligence  against  the  appellant  "in  permit- 
ting a  large  amount  of  powder  to  be  stored 
in  the  entry,  under  and  near  the  electric 
wires,"  as  charged  In  the  complaint.  There 
was  no  danger  of  an  explosion  being  produced 
by  the  electric  wires  coming  In  contact  with 
the  power,  provided  the  wires  were  properly 
erected  and  Insulated.  So  tbe  proximate 
cause  of  tbe  Injury  complained  of  In  this 
case.  If  It  resulted  In  tbe  manner  set  up  In 
the  complaint,  was  by  the  crossing  of  the 
electric  wires,  and  the  actionable  negligence. 
If  any,  was  in  not  properly  erecting  tbe  wires. 
But  In  our  opinion  the  evidence  falls  to  show 
a  cause  of  action  In  this  particular.  This  is 
not  a  case  where  tbe  doctrine  of  res  Ipsa 
loquitur  applies.  The'  proof  affirmatively 
shows,  without  contradiction,  that  the  wires 
were  properly  separated  when  erected,  and 
that  there  was  no  reason  to  contemplate  that 
they  could  become  crossed  in  so  short  a  time 
after  they  were  erected.  A  sufficient  time 
had  not  elapsed  for  the  decay  of  the  cleats  or 
blocks  that  separated  the  wires;  there  was 
no  reason  to  anticipate  that  they  should  be- 
come loose  and  cross  each  other  In  the  time 
Intervening  their  erection  and  the  accident 
They  were  shown  to  be  In  perfect  order,  but 
a  short  while  before  tbe  accident  The  ap- 
pellees do  not  show  that  the  wires  were  in 
such  condition  before  the  accident  that  the 
exercise  of  ordinary  care  In  their  Inspection 
would  have  discovered  any  defect  Mammoth 
Vein  Coal  Co.  v.  Looper  (Ark.)  112  S.  W.  390. 
Negligence  cannot  be  presumed,  under  the 
facts  shown  here,  from  the  mere  happening 
of  the  accident  St.  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Andrews,  79  Ark.  439,  96  S.  W.  183;  St  I* 
&  a.  F.  Ry.  Co.  V.  Wells,  82  Ark.  872,  101  S. 
W.  738,  and  cases  cited.  The  proof  does  not 
disclose  that.  In  the  usual  course,  tbe  acci- 
dent could  not  have  happened  but  for  appel- 
lant's negligence.  On  the  contrary,  the  evi- 
dence shows  that  men  were  gathered  abont 
tbe  powder  can  smoking,  and  that  this  was 
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not  an  nnnmial  occnnence.  That  undisputed 
Act  itself  famishes  a  most  reasonable  ez- 
planatloa  of  how  the  accident  might  have 
happened,  aside  from  any  negligence  of  aroel- 
lant 

So  we  are  of  opinion,  upon  the  whole  rec- 
ord, that  there  is  no  evidence  to  snstaln  the 
Terdlct.  The  Judgment  is  therefore  reversed, 
and  the  caose  remanded  for  new  triaL 


ROWB  et  al.  ▼.  ALLISON. 
(Sopreme  Court  of  Arkansas.     July  13.  1908.) 
L  Appeai.  and  Ebbob— Uecobd— Obal  Xesti- 

HONT    IN    ChANCEBT    SUIT— SUFTICIENCT    Of 

Pbesebvation. 

Oral  testimony  taken  and  reported  in  a 
chancery  suit,  even  if  authenticated  by  the  sten- 
ographer's certificate,  is  not  sufficiently  pre- 
served for  consideration  on  appeal  unless  it  was 
treated  as  depositions  and  filed  and  identified  as 
such. 

2.  Same— ReTIBW— PBBStTMFTIONS— E3VIDENCK 

Not  Shown  bt  Rccobd. 

Where  it  appears  that  the  CTidence  in  a 
chancery  suit  was  partially  In  the  form  of  oral 
testimony,  -which  is  not  preserved  in  the  record 
CO  appeal,  and  there  are  no  recitals  thereof  in 
the  judgment,  it  will  be  conclusively  presumed 
that  the  evidence  sustains  the  decree  so  far  as 
it  may  be  sustained  nnder  the  complaint. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
voL  3.  Appeal  and  Error,  fi  3673-3078.) 

3.  Sajce — JunaMENTS— Validitt. 

A  decree  not  responsive  to  the  issues  Is 
void,  and  if  without  the  issues,  or  if  the  com- 
plaint does  not  state  a  cause  of  action,  the  pre- 
sumption that  the  evidence  not  preserved  in  the 
record  is  snfficient  to  sustain  the  judgment  can- 
not avail. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  3673-3678.] 

4.  Same — Questions  Pbesented  fob  Review 
—Limitation  by  Scope  of  Recobd. 

Where  the  oral  testimony  in  an  equity  suit 
is  not  preserved  in  the  record  on  appeal,  the 
conrt  must  determine  the  case  upon  the  face  of 
the  record ;  for  if  the  decree  Is  within  the  issues, 
the  evidence  will  he  presumed  sufiScient,  and 
otherwise  it  is  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
foL  3.  Appeal  and  Error,  {{  3673-3678.] 

5.  QuirriNO  Title— Right  or  Action— Con- 
ditions Necessabt— Ground  of  Eqititable 
Relief. 

To  remove  a  cloud  from  a  title,  plaintiff 
mnst  show  that  he  is  in  possession  of  the  land, 
that  his  title  is  an  equitable  one,  or  that  the 
land  is  wild  or  unoccupied ;  and  a  chancery 
conrt  cannot  remove  a  cloud  where  plaintiff  as- 
serts a  legal  title,  and  defendant  is  in  possession, 
since  there  is  an  adequate  and  complete  remedy 
at  law,  though  a  court  of  chancery  may  adminis- 
ter complete  relief,  notwithstanding  a  part 
thereof  is  leeal,  if  other  grounds  for  equity  ju- 
risdiction exist. 

«.  Appeal  and  Ebbob— Trial  in  Wbono  Fo- 
BUM  Below— Waivee  bt  Failube  to  De- 
kcb  or  Move  fob  Tbansfeb  —  Statutobt 
Provisions. 

Where  a  complaint,  in  a  suit  to  remove  a 
cloud  on  title,  does  not  state  an  equitable  cause 
of  action,  if  defendant  does  not  demur  or  move 
to  transfer,  but  takes  issue  on  the  allegations  of 
the  complaint,  the  court  on  appeal  will  proceed 
to  consider  the  case  as  if  tried  in  the  proper 
fomm,  notwithstanding  Kirby's  Dig.  {  5991, 
providing  that  an  error  as  to  the  kind  of  pro- 


ceedings adopted  shall  not  cause  the  abatement 
or  dismissal  of  the  action,  but  merely  a  change 
into  the  proper  proceedings  by  amendment  and 
transfer  to  the  proper  docket,  and  section  1282, 
providing  for  transfer  from  the  circuit  court 
to  the  chancery  court,  or  vice  versa,  where  there 
is  .error  as  to  the  fornm  in  which  the  action  is 
brought. 

7.  Action— Nature  and  Form— Ebbob  as  to 
Fobk  —  Tbansfeb  of  Causes  —  Statutobt 
Provisions. 

If  chancery  jurisdiction  is  challenged  by  a 
demurrer,  which  discloses  that  no  cause  of  ac- 
tion in  equity  is  stated,  but  a  cause  at  law  is 
stated,  the  trial  court  should  transfer  the  cause 
to  the  circuit  court,  though,  in  the  absence  of 
the  provisions  cited,  a  demurrer  should  be  sus- 
tained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig; 
vol.  1,  Action,  ii  312,  313.] 

8.  Equity  —  Demubbeb—Detebmination— Ef- 
fect. 

If  it  appears  on  consideration  of  a  demur- 
rer that  a  complaint  in  equity  shows  no  cause 
of  action,  either  at  law  or  in  equity,  the  court 
should  dismiss  the  complaint,  or  authorize  an 
appropriate  amendment. 

9.  Appeai.  and  Error  —  Disposition  or 
Cause  —  Reversal  —  Necessity  of  New 
Trial. 

On  reversing  a  decree  for  plaintiff  for  want 
of  an  equitable  cause  of  action,  the  conrt  will 
consider  the  sufficiency  of  the  complaint,  as  if 
brought  in  the  proper  forum,  for  the  case  will 
not  be  remanded  for  transfer  unless  a  cause  of 
action  at  law  is  stated,  or  may  be  stated  by 
proper  amendment. 

10.  Descent  and  Distribution— Prbtebmit- 
ted  Child  or  Issue  of  Child  —  Rights  — 
Sale  by  Executor  under  Power— Effect. 

Kirby's  Dig.  8  S020,  provides  that  when  a 
win  fails  to  mention  the  name  of  a  child.  If 
living,  or  the  legal  representatives  of  such  a 
child,  bom  and  living  when  the  will  was  made, 
the  testator  shall  be  deemed  Intestate  as  to  those 
omitted.  Bel4  that,  where  plaintiff's  father,  S., 
WAS  dead  at  the  time  his  mother  died,  leaving  a 
will  which  omitted  refecence  to  S.  or  his  legal 
representative's,  plaintiff  had  an  absolute  right 
to  a  share  of  the  estate,  which  could  not  be 
divested  by  a  sale  under  the  power  in  the  will, 
nor  by  act  of  the  beneficiaries,  whatever  might 
be  the  effect  of  a  sale  under  order  of  the  probate 
court  to  pay  debts,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution,  S  126.] 

11.  Same. 

Kirby's  Dig.  f  8020.  provides  that  when  a 
will  omits  to  mention  the  name  of  a  child,  if 
living,  or  the  legal  representatives  of  such  child, 
bom  and  living  at  the  execution  of  the  will,  the 
testat<H-  shall  be  deemed  to  have  died  intestate 
so  far  as  regards  such  child,  and  that  he  may  re- 
cover from  the  devisees  and  legatees  in  propor- 
tion to  the  amount  of  their  distributive  shares, 
and  the  probate  court  is  vested  with  jurisdiction 
to  decree  such  distribution.  Hetd,  that  the  ob- 
ject of  the  provisions  was  to  give  a  pretermitted 
child  such  share  as  he  would  have  received  had 
there  been  no  will. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol   16,  Descent  and  Di«tribution,  §  126.] 

12.  Same  —  Exclusiveness  of  Statutory 
Remedy. 

While  Kirby's  Dig.  g  8021,  provides  that  a 
writ  of  scire  facias  shall  issue  against  the  devi- 
sees or  legatees  in  case  they  refuse  to  pay  the 
share  due  a  pretermitted  child,  that  provision 
was  ihtended  merely  to  authorize  the  probate 
court  to  enforce  distribution,  and  the  remedy 
provided  is  not  exclusive;  for  there  is  nothing 
in  the  statutes  to  indicate  that  it  was  intended 
to  limit  the  pretermitted  child  solely  to  his  rem- 
edy in  the  probate  court. 
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18.  liiiaTATiOR  or  Aonosrs  —  RunniNa  or 
Statlte— SfiNOBiTr  or  Issue  or  a  Pbkteb- 
MiTTED  Child. 

Where  there  ia  no  reference  to  a  deceased 
child  or  his  representatives  in  a  testator's  will, 
the  statute  of  limitations  will  not  run  against  a 
minor  heir  of  the  deceased  child,  nor  can  he  be 
estopped  to  claim  his  inheritance  by  any  conduct 
during  minority. 
14.  iNrANTS— Pbopebtt— EJbtoppel. 

A  minor  heir  cannot  be  estopped  to  claim 
his  inheritance  by  any  conduct  during  his  minor- 
ity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  27.  Infants,  {8  37-40.] 

16.  INFANTB  — Bona  Fide  Pubohaseb  —  De- 
fenses AS  AGAINST  INFANT. 

The  defense  of  innocent  purchaser  cannot 
be  set  up  by  one  purchasing  at  a  sale  under  a 
power  in  a  will,  as  against  the  incapacity  of  an 
infant  heir  of  a  pretermitted  child. 

16.  Actions— FoBM— Legal  ob  Equitable. 

A  complaint  in  chancery  alleged  that  M. 
died  seised  of  certain  realty ;  that  plaintiff  was 
an  owner  of  an  undivided  interest  therein,  by 
inheritance  from  S..  a  son  of  M.,  whom  M.  sur- 
vived; that  M.  left  a  will,  which  omitted  to 
mention  the  representatives  of  S.,  though  they 
were  living  at  the  time  of  the  execution  of  the 
will ;  that  M.,  therefore,  died  intestate  as  to 
plaintiff;  and  that  he  was  entitled  to  the  share 
of  the  estate  which  he  would  have  received  had 
M.  died  wholly  intestate ;  that  R.,  M.'s  admin- 
istrator, knowing  plaintiff's  existence  and  in- 
terest in  the  land,  sold  it  to  P.,  under  a  power 
in  the  will,  and  not  to  pay  debts,  and  tliat  P. 
subsequently  sold  it  to  C.  who  was  then  in 
possession,  and  denying  plaintiff's  interest.  The 
prayer  was  for  the  cancellation  of  the  deeds  so 
far  as  the.T  affected  plaintiff's  interest  in  the 
land.  Held,  that  the  complaint  did  not  state  an 
equitable  cause  of  action,  but  it  did  state  a 
cause  of  action  at  law. 

17.  Appeal  and  Ebbob— Tbial  iw  Wbono 
Fobum— Effect. 

Where  a  complaint  does  not  state  an  equi- 
table cause  of  action,  and  is  attacked  by  de- 
murrer, a  court  of  equity  has  no  jurisdiction  to 
entertain  the  suit,  and  in  such  case  a  decree 
for  plaintiff  will  be  reversed  on  appeal,  not- 
withstanding a  cause  of  action  at  law  is  stated. 

Appeal  from  Sebastian  Chancery  Court; 
J.  V.  Bourland.  Chancellor. 

Suit  by  George  Allison  against  R.  A.  Rowe 
and  others,  to  remove  a  cloud  on  title.  From 
a  decree  for  plaintiff,  defendants  appeal.  Re- 
versed and  remanded,  with  directions  to 
transfer  to  the  circuit  court,  to  be  tried  at 
law. 

Geo.  S.  Evans  and  Geo.  W.  Dodd,  for  appel- 
lants.   Holland  &  Holland,  for  appellee. 

HILL,  C.  3.  George  Allison  brought  this 
suit  In  the  chancery  court  of  Sebastian  coun- 
ty for  the  Greenwood  district  against  R.  A. 
Bowe,  as  administrator  with  tbe  will  annexed 
of  Martha  Allison,  R.  T.  Powell,  and  the 
Cherokee  Construction  Company.  He  alleged 
that  Martha  Allison  died  seised  and  possessed 
of  certain  described  lands  in  the  Greenwood 
district  of  Sebastian  county,  and  that  he  Is 
the  owner  of  an  undivided  one-tenth  interest 
therein,  by  inheritance  from  Samuel  Mi  Alli- 
son, a  son  of  the  said  Martha  Allison,  and 
that  tbe  said  Samuel  M.  Allison  had  died  in- 
testate prior  to  the  death  of  Martha  Allison, 
leaving,  as  bis  sole  heirs,  the  plaintiff  and 


his  sister.  Laura  Allison;  that  he  was  a 
minor  from  the  time  of  tbe  death  of  the  said 
Martha  Allison  to  the  date  of  bringing  this 
suit;  that  Martha  Allison  left  a  will,  which 
omitted  to  mention  the  legal  representatives 
of  said  Samuel  M.  Allison,  her  son,  which 
representatives  were  living  at  the  time  of  the 
execution  of  tbe  will;  and  that  by  reason 
thereof  the  said  Martha  Allison  bad  died  In- 
testate as  to  the  plaintifr,  and  that  he  was  en- 
titled to  the  share  of  the  estate  which  he 
would  have  received  had  she  died  wholly 
intestate;  that  Rowe,  as  administrator,  had 
sold  the  lauds  to  R.  T.  Powell,  under  direc- 
tions contained  in  the  will,  and  not  for  tbe 
purpose  of  paying  debts;  that  Rowe  knew 
of  the  existence  of  the  plaintiff  and  bis  In- 
terest at  the  time  he  executed  tbe  deed  to 
Powell ;  that  Powell  had  sold  tbe  land  to  tbe 
Cherokee  Construction  Company,  which  is  In 
possession  of.lt.  and  denying  plaintiff's  In- 
terest therein,  and  prayed  that  tbe  deeds 
from  Rowe.  as  administrator,  and  the  deed 
from  Powell  to  tbe  Cherokee  Construction 
Company,  and  all  other  deeds  whereby  It  Is 
sought  to  convey  an  undivided  one-tenth  in- 
terest in  the  lands,  be  canceled  in  so  far  as 
they  affect  the  title  of  the  plaintiff.  Each  of 
the  defendants  demurred  to  the  complaint, 
which  demurrers  were  overruled,  and  their 
exceptions  noted  of  record.  They  then  filed 
answers  as  follows:  Rowe  disclaimed  any 
Interest  In  the  matter,  but  fully  answered  tbe 
complaint,  and  admitted  that  he  was  adminis- 
trator with  the  will  annexed  of  Martha  Alli- 
son ;  denied  that  the  plaintiff  was  the  owner 
of  an  undivided  one-tenth  interest  in  the  land 
as  an  heir  of  Samuel  M.  Allison;  denied 
knowledge  as  to  whether  S.  M.  Allison  died 
intestate:  denied  that  tbe  plaintiff  was  a 
child  of  said  S.  M.  Allison,  and  alleged  that 
Laura  E.  Allison  was  tbe  only  child  and  heir 
of  said  S.  M.  Allison ;  denied  that  the  plain- 
tiff was  a  minor  at  all  times  since  the  death 
of  Martha  Allison ;  denied  knowledge  of  any 
interest  of  the  plaintiff,  and  alleged  that  the 
will  of  Martha  Allison  mentioned  ail  and  the 
only  heirs  of  said  Martha  Allison.  Powell 
answered,  likewise  denying  all  the  material 
allegations  of  the  complaint,  and  alleging 
purchase  from  Rowe  under  the  power  of  sale 
contained  In  the  will;  that  a  deed  to  him 
had  been  made  and  duly  recorded,  and  ad- 
mitted that,  by  sundry  mesne  conveyances,  the 
whole  of  the  estate  had  been  conveyed  to  the 
Cherokee  Construction  Company,  which  he 
alleged  to  be  the  owner  thereof,  and  pleaded 
res  adjudicata  of  the  matters  alleged  in  the 
complaint,  by  reason  of  an  ejectment  suit 
brought  In  tbe  circuit  court  by  tbe  plaintiff 
against  the  Cherokee  Construction  Company, 
a  copy  of  tbe  pleadings  and  Judgment  In 
which  case  were  filed  ns  exhibits  to  the  an- 
swer. (It  appears  from  the  judgment  that 
the  dismissal  was  without  prejudice.)  The 
Cherokee  Construction  Company  adopted  the 
answer  of  Powell.    The  decree  recites  that 
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"tblB  canse  Is  presented  by  tbe  parties,  upon 
tbe  complaint  of  th»  plaintiff  and  separate 
answeis  of  each  of  the  defendants,  the  depo- 
sitions, exhibits,  proofs,  and  oral  evidence," 
following  which  the  conrt  proceeds  to  find  the 
facts  and  declare  the  law.  Judgment  was 
entered  In  favor  of  the  plaintiff  for  the  re- 
covery of  an  undivided  one-tenth  Interest, 
for  the  possession  of  which  a  writ  of  pos- 
session was  awarded,  "to  which  findings  and 
decree  of  tbe  court  the  defendants  severally 
excepted,  and  prayed  an  appeal  to  tbe  Su- 
preme Conrt  which  is  granted,  and  they  are 
allowed  60  days  for  bill  of  exceptions." 

There  Is  no  bill  of  exceptions  In  the  record, 
but  there  Is  copied  Into  tbe  transcript  what 
purports  to  be  the  testimony  taken  In  open 
conrt  by  agreement  of  tbe  parties  and  the 
consent  of  the  court,  and  reported  by  W.  C. 
Holland.  This  testimony  Is  not  even  authen- 
ticated by  a  stenographer's  certificate.  But, 
even  If  it  were,  that  would  be  Insufficient  to 
preserve  oral  testimony  In  a  chancery  case, 
unless  the  same  was  treated  as  depositions, 
and  filed  and  Identified  as  such.  Tbe  subject 
of  tbe  record  on  appeal  in  chancery  cases 
has  recently  been  considered  at  some  length, 
and  the  long-eatabllshed  principles  governing 
the  same  applied  and  explained  In  Meeks  v. 
State,  80  Ark.  579,  98  S.  W.  378,  Jones  v. 
Mitchell,  83  Ark.  77,  102  S.  W.  710,  Beecber 
V.  Beecber.  83  Ark.  424,  104  S.  W.  156,  and 
Uurphy  v.  Citizens'  Bank,  84  Ark.  100,  104 
S.  W.  187,  934.  There  Is  no  oral  testimony 
before  the  court,  and  there  are  no  recitals  of 
evidence  in  tbe  judgment,  and  therefore  a 
conclusive  presumption  must  prevail  that  the 
evidence  sustains  the  decree  of  the  court  so 
far  as  it  is  possible  for  a  decree,  based  on 
tbe  complaint,  to  be  sustained  by  evidence. 
If  tbe  decree  is  without  tbe  Issues,  or  the 
complaint  does  not  state  a  cause  of  action, 
this  presumption  cannot  aid  tbe  appellee. 
Jones  v.  Mitchell,  83  Ark.  77,  102  S.  W.  710. 
Where  the  decree  is  not  responsive  to  the  is- 
sues, it  is  void.  Rankin  v.  Schofield,  81  Ark. 
440,  98  S.  W.  674;  Cowling  v.  Nelson,  76  Ark. 
146,  88  S.  W.  913.  Therefore^  the  court  must 
determine  the  case  upon  the  face  of  tbe  rec- 
ord. 

Before  a  suit  to  remove  cloud  from  title 
can  be  sustained  by  a  plaintiff,  he  must  show 
tlut  he  is  in  possession  of  the  land,  or  that 
his  title  Is  an  equitable  one,  or  that  tbe  land 
is  wild  and  unoccupied.  Where  a  defendant 
is  In  possession,  and  tbe  plaintiff  asserts  a  le- 
gal title,  a  chancery  court  is  without  jurisdic- 
tion to  remove  the  cloud  upon  it,  as  there  is 
an  adequate  and  complete  remedy  at  law. 
But  If  other  grounds  for  equity  jurisdiction 
exist,  which  give  the  chancery  court  jurlsdic- 
tk>n.  It  may  proceed  to  administer  complete 
relief,  although  a  part  of  that  relief  Is  pure- 
ly legal.  Apperson  &  Co.  v.  Ford,  23  Ark. 
740;  Branch  v.  Sditchell,  24  Ark.  431;  Sale  v. 
McLean,  29  Ark.  612;  Lawrence  v.  Zimple- 
man,  37  Ark.  643;  Bryan  v.  Winburn,  43 
Ark.  28;    Mathews  r.  Marks,  44  Ark.  436; 


Ashley  V.  Little  Rock,  56  Ark.  301,  10  S.  W. 
1058;  Brown  v.  Bocquin,  57  Ark.  97,  20  8.  W. 
813;  Brown  v.  Norvell,  74  Ark.  484,  86  S.  W. 
306;  St.  L.  R.  &  W.  G.  Co.  v.  Thornton,  74 
Ark.  383,  86  S.  W.  862;  Chapman  &  Dewey 
Land  Co.  v.  BIgelow,  77  Ark.  338,  92  S.  W. 
534.  These  established  principles,  applied  to 
tbe  admitted  facts,  demonstrate  that  the 
plaintiff  had  no  equitable  cause  of  action. 

Section  6091,  Klrby's  Dig.,  provides  that 
"an  error  of  the  plaintiff  as  to  the  kind  of 
proceedings  adopted  shall  not  cause  tbe 
abatement  or  dismissal  of  the  action,  but 
merely  a  change  into  the  proper  proceedings 
by  an  amendment  In  tbe  pleadings  and  a 
transfer  of  the  action  to  the  proper  docket." 
Section  12ffi  provides  that  the  transfer  shall 
be  from  the  circuit  to  the  chancery  court, 
or  the  chancery  to  tbe  circuit  court,  as  tbe 
case  may  be,  wbere  there  is  error  as  to  the 
forum  in  which  the  action  is  brought  Had 
the  defendants  taken  issue  upon  the  allega- 
tions of  the  complaint,  and  not  demurred  to 
the  complaint,  nor  moved  to  transfer,  then, 
under  the  decisions  In  Cribbs  v.  Walker,  74 
Ark.  1(H,  86  S.  W.  244,  Collins  v.  Paepcke- 
Lelcbt  Lbr.  Co.,  74  Ark.  81,  84  S.  W.  1044, 
and  Ware  v.  White,  81  Ark.  220,  108  S.  W. 
831,  the  court  would  proceed  to  consider  the 
case  as  If  tried  In  the  proi)er  forum.  But  tbe 
defendants  challenged  tbe  jurisdiction  of  the 
chancery  court  by  demurring,  on  the  ground 
that  tbe  complaint  did  not  show  a  cause  of 
action.  These  demurrers  should  have  been 
sustained,  and  the  complaint  dismissed  if  It 
were  not  for  tbe  provisions  of  the  Code  above 
cited.  Instead  of  assuming  jurisdiction  of 
the  cause,  the  conrt  should  have  transferred 
the  action  to  the  circuit  court,  when  the  de- 
murrers devel(q;>ed  that  there  was  no  cause  of 
action  In  equity,  If  a  cause  of  action  at  law 
was  stated.  Weaver  v.  Ark.  Nat.  Bank,  73 
Ark.  462,  84  S.  W.  610;  Brown  v.  Norvell,  74 
Ark.  484,  86  S.  W.  306;  Galther  v.  Gage.  82 
Ark.  51,  100  S.  W.  80;  Newman  v.  Mountain 
Park  Land  Co.,  86  Ark.  208,  107  S.  W.  391. 
If  tbe  complaint  shows  no  cause  of  action  at 
law,  the  court  should  dismiss  it,  or  authorize, 
an  amendment  (If  such  a  case  where  amend- 
ment would  be  proper);  for  It  would  be  idle 
to  reverse  the  decree  for  want  of  an  equitable 
cause  of  action,  and  send  the  cause  for  tria.i 
in  another  court,  If  the  allegations  showed 
that  the  plaintiff  bad  no  cause  of  action 
there.  Therefore  the  court  will  consider  tbe 
sufficiency  of  tbe  complaint  If  brought  at  law. 

Tbe  rights  of  the  omitted  child  could  not 
be  divested  by  the  sale  of  the  estate  under 
tbe  will,  for  the  will  was  as  to  him  inopera- 
tive. Had  tbe  property  been  sold  under  or- 
ders of  tbe  probate  court  for  the  purpose  of 
paying  debts,  or  any  other  purpose  over 
which  the  probate  court  would  have  Jurisdic- 
tion, then  different  questions  would  be  pre- 
sented. But  the  only  titles  which  the  defend- 
ants have  were  obtained  through  a  sale  tm- 
der  the  power  of  sale  In  the  will.  It  is  in- 
sisted that  the  statute  which  renders  the  will 
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Inoperative  gives  a  remedy  against  devisees 
and  legatees.  This  is  true,  but  It  does  not 
follow  that  It  Is  the  only  remedy.  It  does 
not  exclude  an  omitted  child  or  grandchild 
from  recovering  land  from  purchasers  of 
those  devisees  or  legatees,  or  from  purchasers 
under  the  power  of  sale  contained  In  the  will. 
The  statute  makes  the  will  absolutely  inc^ 
eratlve  as  to  such  omitted  child,  and  provides 
that  he  shall  be  entitled  to  such  share  and 
portion  of  the  estate  as  If  the  ancestor  had 
died  intestate.  It  provides,  further,  that  he 
shall  be  entitled  to  recover  of  the  devisees 
and  legatees  in  proportion  to  the  amount  of 
their  respective  shares,  and  vests  the  probate 
court  with  power  to  decree  such  distribution, 
and  provides,  further,  that  a  writ  of  scire  fa- 
cias shall  issue  against  the  devisees  or  lega- 
tees In  case  they  refuse  to  pay.  Sections 
8020,  8021,  Ktrby's  Dig.  But  there  is  noth- 
ing in  the  statute  to  Indicate  that  it  was  in- 
tended to  remit  the  child  solely  to  this  action 
In  the  probate  court,  against  the  devisees  or 
legatees;  and  such  a  construction  would  en- 
able devisees  and  legatees  to  defeat  the  whole 
purpose  of  the  statute.  The  object  of  the 
statute  is  to  give  such  omitted  child  such 
share  as  be  would  have  received  had  there 
been  no  will.  And  these  provisions  for  re- 
lief against  devisees  and  legatees  are  merely 
to  enable  the  probate  court,  which  would  not 
otherwise  have  jurisdiction,  to  make  the  dis- 
tribution and  enforce  the  same.  The  share 
of  the  child  Is  absolute,  and  such  share  can- 
not be  defeated  by  being  conveyed  away,  ei- 
ther under  a  power  of  sale  in  the  will  or  by 
the  devisees  or  legatees. 

The  complaint  alleges  that,  while  these  ti- 
tles were  being  acquired  against  the  plain- 
tiff, he  was  a  minor.  Therefore  the  statute 
of  limitations  could  not  run  against  him,  nor 
could  he  be  estopped  by  any  conduct  during 
his  minority  to  daim  his  inheritance.  Tobln 
V.  Spann,  109  8.  W.  534.  Nor  can  the  de- 
fense of  innocent  purchaser  be  set  up  against 
the  Incapacity  of  an  infant  Harrod  v.  My- 
ers, 21  Ark.  592,  76  Am.  Dec.  409;  Van  Deu- 
sen  V.  Sweet,  51  N.  Y.  378;  Seaver  v.  Phelps, 
28  Mass.  304,  22  Am.  Dec.  372;  Hovey  v. 
Hobson,  53  Me.  451;  89  Am.  Dec.  705;  1 
Jones  on  Law  of  Real  Property  in  Convey- 
ancing, §  70. 

The  conclusion  which  the  court  reaches  la 
that  the  complaint  shows  a  good  cause  of  ac- 
tion to  recover  an  undivided  Interest  in  the 
land,  in  an  action  at  law,  against  plaintiff's 
co-tenants,  who  are  in  possession,  who  are 
holding  it  against  him,  but  that  there  is  no 
Jurisdiction  In  a  court  of  equity  to  entertain 
such  a  suit  as  framed  In  the  pleadings.  It 
was  beyond  the  Issue  to  render  judgment  for 
the  possession  of  the  land,  and  beyond  the 
Jurisdiction  of  a  chancery  court  to  entertain 
this  suit.  Therefore  the  decree  Is  reversed, 
and  the  cause  remanded,  with  directions  to 
transfer  it  to  circuit  court,  and  there  to  pro- 
ceed according  to  law. 


CRAWFORD  COUNTY  BANK  v.  BOLTON 

et  al. 
(Supreme  Conrt  of  Arkansas.     July  IS,  1908.) 

1.  ElXECUTORS    AND    ADUINISTBATOBS— SALES— 

BJffect  op  Purchase  bt  Administbatob. 
A  purchase  by  an  executor  or  administrator 
at  bis  own  sale  is  not  void,  but  is  voidable  at 
the  election  of  those  who  may  be  interested  in 
the  estate,  and  his  purchase,  whether  directly 
or  indirectly,  at  private  sale  or  public  auction, 
and  regardless  of  his  motive  or  intent,  makes 
him  a  trustee  for  the  beneficial  owners,  by 
whom  the  sale  may  be  avoided  at  their  option. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  f(  579. 
580.] 

2.  Action — Actions  to  Enfobce  Pttbchas- 
eb'b  Rights— Natcbe  of  Defenses. 

Where  a  sale  by  an  administrator  is  made 
to  a  bank,  of  which  be  Is  a  stockholder  and  the 
cashier,  the  administrator's  interest  could  not 
he  interposed  as  a  defense  in  a  suit  at  law  by 
the  purchaser  to  recover  the  land,  for.  the  sale 
being  merely  voidable  at  the  election  of  the 
beneficial  owners  of  the  estate,  and  not  void, 
upon  the  beneficial  owners'  election  to  avoid  the 
sale,  the  purchaser  would  be  entitled  to  credit 
for  the  payments,  and  the  doctrine  of  granting 
relief  upon  terms  or  conditions  imposed  is  purely 
a  creature  of  equity,  and  not  one  at  law. 

3.  Pleading— Demubbeb — GbotInds. 

An  equitable  defense  to  an  action  at  law 
is  not  demurrable;  for.  under  Kirby's  Dig.  I 
6098,  it  is  the  duty  of  a  defendant,  when  sued 
at  law,  to  make  all  the  defenses  on  his  behalf 
legal  and  equitable. 

4.  Action— Nature  and  Fobm— Equitable 
Defense  to  Action  at  Law — Effect  of 
Deuubreb. 

A  demurrer  to  an  eqnitable  defense,  in  an 
action  at  law,  should  be  treated  as  a  motion  to 
transfer  to  the  chancery  court. 

5.  Appeal  and  £^rob  —  Disposition  of 
Cause  —  Remanding  on  Revebsal  —  Ac- 
tions Tbied  in   Wbono  Fobuu. 

Where  a  demurrer  to  an  equitable  defense, 
in  an  action  at  law,  is  not  sustained,  and  the 
decree  is  for  defendants,  on  reversal  of  the  de- 
cree the  cause  will  be  remanded  for  transfer  to 
the  proper  forum. 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty; Jeptba  H.  Evans,  Judge. 

Ejectment  by  the  Crawford  County  Bank 
against  U.  S.  Bolton  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

This  is  an  action  of  ejectment,  brought 
by  the  Crawford  County  Bank  against  U. 
S.  Bolton  and  Belzora  Bolton  In  the  Craw- 
ford circuit  court,  for  the  recovery  of  40 
acres  of  land,  situate  in  Crawford  county. 
The  defendants  answered,  setting  up,  among 
other  defenses,  that  the  lands  were  held  by 
the  bank  as  trustee  for  them.  The  plain- 
tiff filed  a  demurrer  to  the  answer  of  the 
defendants,  but  no  action  was  ever  taken  on 
it  by  the  court.  The  following  is  the  state- 
ment of  facts,  as  agreed  upon  by  the  parties 
to  this  action,  and  upon  which  the  said 
cause  was  submitted  to  the  court  for  its 
decision :  "W.  H.  H.  Lovett  died  on  or  about 
the  12th  day  of  August,  1891,  in  the  county 
of  Franklin,  Intestate,  leaving  a  wife,  who 
died  shortly  thereafter,  on  the day  of 
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,    1896,    and   the    following   children: 

Beteon  Bolton,  wife  of  U.  S.  Bolton,  and 
«De  of  the  defendants,  J.  C.  Lovett.  Angeline 
Braoner,  n^e  Lovett,  B«lda  Nelson,  n£e 
Lovett,  B.  R.  Lovett,  the  last  three  of  whom 
were  minors  at  the  time  of  the  death  of 
the  deceased.  That  said  Lovett  died  seised 
and  possessed  of  the  N.  %  of  the  N.  W.  %, 
Sec.  2,  T.  10  N.,  R.  29.  That  on  the  28th 
day  of  January,  1886,  the  deceased  entered 
into  a  contract  with  the  Little  Rock  &  Ft 
Smith  Railway  for  the  purchase  of  the  N.  W. 
M.  X.  E.  %,  See.  2,  T.  10  N..  B.  29  W.,  which 
adjoins  said  last  tract  on  the  east,  and  went 
into  possession  of  the  same  under  his  con- 
tract, and  was  In  possession,  at  the  time 
of  his  death,  as  part  of  his  homestead.  That 
the  legal  title  to  the  said  N.  W.  %,  N.  B.  %, 
Sec.  2,  T.  10  N.,  R.  29  W.,  was  in  the  Little 
Rock  &  Ft  Smith  Railway  at  the  time  of 
the  death  of  the  said  W.  H.  H.  Lovett,  sub- 
ject to  the  terms  of  the  said  contract  of 
parchase,  and  subject  to  foreclosure  for  non- 
payment of  any  of  the  yearly  payments  or 
interest  due  on  said  land.  That  all  of  the 
said  lands  were  in  Franklin  county  at  the 
death  of  the  said  deceased.  That  after- 
wards, by  an  act  of  the  Oeneral  Assembly 
of  the  state  of  Arkansas,  at  Its  session  of 
1995,  said  N.  W.  %  of  N.  E.  %,  Sec.  2,  T. 
10  X.,  R.  29  W..  was  detached  from  Franklin, 
and  made  a  part  of  Crawford  county,  where 
it  remains.  That  at  the  time  of  the  death 
of  the  said  W.  H.  H.  Lovett,  be  was  living 
upon  and  occupying  the  said  120  acres  of 
land  as  his  homestead.  That  on  the  said 
contract  for  the  purchase  of  the  said  N.  W. 
^4.  X.  E.  %.  Sec.  2,  T.  10  N.,  R.  29  W.  (the 
land  in  controversy  in  this  action),  the  de- 
reased,  prior  to  his  death,  had  paid  thereon 
the  sum  of  $43.48.  That  after  the  death  of 
the  deceased  the  widow  and  belrs  of  said 
Lovett  paid  the  remainder  of  said  contract 
price,  to  wit  $53.90.  The  last  payment  hav- 
ing been  made  on  the  Ist  day  of  November, 
1892,  the  said  Little  Rock  &  Ft  Smith  RaU- 
way  Company,  on  the  1st  day  of  November, 
IS02.  executed  its  deed  for  the  same  to  W. 
H.  H.  Lovett  over  the  protest  and  objection 
of  the  heirs  of  said  deceased,  who  demanded 
that  the  deed  be  made  and  executed  to  them. 
That  after  the  death  of  the  widow  of  the 
deceased  the  defendants,  with  their  minor 
children,  moved  on  said  land,  which  had  been 
occupied  by  the  widow  and  children  since 
the  death  of  the  said  Lovett,  and  continued 
to  live  Jointly  thereon,  with  the  said  minor 
children,  until  the  youngest  became  of  age, 
since  which  time  the  defendants  have  occu- 
pied the  same  exclusively.  That  the  de- 
fendant Belzora  Bolton  took  deed  from  the 
heirs  of  W.  H.  H.  Lovett,  deceased,  as  per 
her  exhibit  to  her  answer  for  the  lands  men- 
tioned therein.  That  the  said  W.  H.  H. 
Lovett  died  intestate,  leaving  no  personal 
estate  is  excess  of  that  by  law  allowed  to 
be  retained  by  the  widow  as  her  absolute 


property,  and  that  said  120  acres  of  land 
occupied  by  him  as  a  homestead  does  not 
exceed  In  value  the  sum  of  $2,500.  That 
S.  A.  Pemot  was,  on  the  24th  day  of  Janu- 
ary, 1900,  duly  appointed,  by  the  probate 
court  of  Franklin  county,  as  administrator 
of  the  said  estate  of  W.  H.  H.  Lovett  de- 
ceased. That  he  applied  to  the  said  probate 
court  for  an  order  to  sell  the  said  N.  W. 
H.  N.  B.  %,  Sec.  2,  T.  10,  R.  29  (the  land  In 
controversy),  for  the  purpose  of  paying  the 
debts  probated  against  said  estate.  Order 
of  sale  was  made  on  the day  of  No- 
vember, 1906,  a  day  of  the  November  term, 
1905,  the  land  sold  on  the  20th  day  of  De- 
cember, 1905,  to  the  Crawford  County  Bank 
for  the  sum  of  $200,  the  sale  confirmed  by 
the  probate  court  of  Franklin  county,  Feb- 
ruary 12,  1906,  and  deed  made  by  the  admin- 
istrator March  20,  1006.  S.  A.  Pemot  at 
the  time  of  his  appointment  as  such  adminis- 
trator, and  sale  made  by  him,  was  a  stock- 
holder and  cashier  of  the  Crawford  County 
Bank,  a  corporation  organised  and  operating 
under  the  laws  of  the  state  of  Arkansas. 
That  B.  R.  Lovett  the  youngest  of  the  chil- 
dren  of  said  W.   H.   H.   Lovett   deceased, 

reached  the  age  of  21  years  on  the  

day  of  ,  1890  or  1900."     The  cause 

was  tried  before  the  court  without  a  Jury. 
The  court  found  that  the  deed  of  the  a^in- 
istrator  to  the  plaintiff  was  void,  and  of 
no  effect,  and  that  the  plaintiff  for  that 
reason  was  not  entitled  to  recover  the  land. 
The  court,  therefore,  adjudged  that  the 
plaintiff  take  nothing  by  its  action.  Plain- 
tiff has  appealed. 

L.  H.  Sonttamayd  and  Jesse  Turner,  for 
appellant     Sam  R.  Chew,  for  appellees. 

HART,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  and  defendants  In 
this  case  deralgn  title  from  a  common  source. 
Plaintiff  became  the  purchaser  of  these  lands 
at  an  administrator's  sale,  made  by  the  ad- 
ministrator of  the  estate  of  W.  H.  H.  Lovett 
deceased.  The  purchase  money  was  paid, 
and  the  sale  was  duly  confirmed  by  the  pro- 
bate court  At  the  time  of  the  sale  the  ad- 
ministrator was  cashier  and  a  stockholder 
in  the  plaintiff  bank.  The  plaintiff  contends 
that  this  did  not  in  any  way  affect  the  valid- 
ity ot  the  sale.  We  do  not  think  this  posi- 
tion can  be  successfully  maintained.  The 
rule  is  firmly  established,  both  by  the  text- 
writers  and  the  adjudicated  cases,  that  a 
purchase  by  an  ttecutor  or  administrator 
at  his  own  sale  is  not  void,  but  Is  voidable 
at  the  election  of  those  who  may  be  inter- 
ested in  the  estate.  3  Pomeroy's  Equity 
Jurisprudence,  par.  1077  (3d  Ed.);  11  A.  & 
B.  Enc.  of  Law,  1148;  McGaugbey  v.  Brown, 
46  Ark.  25;  Gibson  v.  Herrlott,  55  Ark.  85, 
17  S.  W.  588,  29  Am.  St  Rep.  17;  Mont- 
gomery V.  Black,  75  Ark.  184,  86  S.  W.  1006. 
This  Is  true  without  regard  to  the  motive 
or  intent  of  the  administrator.    It  is  an  an- 
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dent  and  well-Bettled  doctrine  that  bis  pur- 
chase, either  directly  or  indirectly,  no  mat- 
ter how  honest,  whether  at  private  sale  or 
public  auction,  makes  him  a  trustee  for  the 
beneficial  owners,  and  the  sale  may  be 
avoided  by  them  at  their  option.  The  reason 
for  the  rule  Is  thus  aptly  stated  by  one  learn- 
ed text-writer:  "However  Innocent  the  pur- 
chase may  be  in  the  given  case,  it  is  poison- 
ous in  its  consequences."  A  stockholder, 
and  more  especially  the  cashier,  who  is  large- 
ly responsible  for  its  silccess.  Is  interested 
In  the  financial  prosperity  of  a  bank.  Whether 
the  interest  is  large  or  small  is  of  no  mo- 
ment ;  for  what  would  appeal  to  the  cupidity 
of  one  man  would  be  no  temptation  to  an- 
other. The  rule  is  that  the  executor  or  ad- 
ministrator stands  in  a  fiduciary  relation 
to  those  interested  in  the  estate.  It  Is  his 
duty  to  conduct  the  sale,  and  to  report  to 
the  court  any  fraud  or  collusion  in  bidding,  or 
any  other  facts  or  circumstances  that  would 
warrant  the  court  in  not  confirming  the  sale. 
The  rule  stands  "upon  one  great  moral  ob- 
ligation to  refrain  from  placing  ourselves 
in  relations  which  ordinarily  excite  a  con- 
flict between  self-interest  and  integrity." 

The  sale  being  merely  voidable,  and  not 
void,  the  defense  could  not  be  interposed  in 
a  suit  at  law;  for  the  avoidance  is  at  the 
election  of  the  cestui  que  trust,  and  upon  exer- 
cising his  election  to  avoid  the  sale,  the  pur- 
chaser is  entitled  to  be  credited  with  pay- 
ments for  the  purchase,  if  applied  in  the 
administration  of  the  estate  for  taxes,  nec- 
essary repairs,  etc.  2  American  Law  of 
Administration  (Woemei^  p.  108a  Courts 
of  law  have  no  power  to  set  aside  a  sale 
because  the  administrator  was  Interested  In 
the  purchase.  This  Is  for  the  reason  that 
the  sale  Is  not  void,  but  merely  voidable 
at  the  election  of  the  beneficial  owners  of 
the  estate ;   and.  If  they  seek  to  set  it  aside. 


they  must  observe  the  maxim  of  "be  who 
seeks  equity  must  do  equity."  The  doo 
trine  of  granting  relief  upon  terms  or  condi- 
tions imposed  is  not  known  at  law,  but  is 
purely  a  creature  of  equity.  In  the  case  of 
Harkrider  et  al.  v.  Harvey,  8  Ind.  104,  the 
court  held  that  a  sale  of  land,  by  an  admin- 
istrator for  the  payment  of  debts,  will  not 
be  set  aside,  at  law,  because  the  adminis- 
trator himself  became  the  purchaser.  In 
discussing  the  subject  the  court  said:  "We 
have  found  no  case  where  such  a  purchase 
has  been  held  void  at  law,  and  there  seems 
to  be  weighty  reasons  why  it  should  be  set 
aside  only  in  equity."  In  the  case  of  Jones 
et  al.  V.  Graham  et  al.,  36  Ark.  384,  the 
court  held  that  if  an  administrator  purclias- 
es  land  sold  at  a  trust  sale  for  a  debt  due 
his  Intestate,  he  holds  the  land  as  trustee 
for  the  benefit  of  the  estate;  and  the  pro- 
bate court  bad  no  power  to  denude  him  of 
the  trust.  In  tbe  case  of  Horsley  et  al.  ▼. 
Hllbum  et  al.,  44  Ark.  458,  the  court,  in  ef- 
fect, held  that  It  Is  imperative  upon  the 
circuit  court  to  transfer  a  case  to  the  equity 
docket  setting  up  a  defense  exclusively  cog- 
nizable In  chancery.  See,  also,  Newman  t. 
Mountain  Park  Land  Co.,  85  Ark.  208,  107 
S.  W.  391;  Rowe  v.  Allison  (delivered  this 
day)  112  S.  W.  395.  The  demurrer  to  the 
answer  should  not  have  been  sustained;  for 
the  averments  of  tbe  answer  presented  an 
equitable  defense;  and,  under  our  statutes, 
it  is  the  duty  of  a  defendant,  when  sued 
at  law,  to  make  all  the  defenses  he  has, 
both  legal  and  equitable.  Daniel  v.  Gamer, 
71  Ark.  484,  76  S.  W.  1063;  Klrby's  Dig. 
(  6098. 

The  court  should  have  treated  the  plain- 
tiffs demurrer  as  a  motion  to  transfer  to 
the  chancery  court  Therefore  tbe  cause  la 
reversed,  with  directions  to  transfer  It  to 
the  proper  chancery  court 
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BIBB   T.   COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    June  10, 
190&) 

1.  ROBBEBT  —  IRDIOIMENT  —  ISSUES,  PbOOF, 
AKD  VaBIARCK. 

Under  Cr.  Code  Prac  t  128,  providing  tliat 
an  erroneong  allegation  as  to  the  owner  of  projp- 
erty  taken  is  not  material  where  the  offense  la 
in  other  respects  sufficiently  described,  the  vari- 
ance between  an  indictment  charging  accused 
with  robbing  "D.  B.  L.,"  and  the  proof  that 
proeecntor's  name  is  "B.  E.  L.,"  is  not  material ; 
the  offense  in  other  respects  being  described  with 
safEcient  certainty. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
VOL  42,  Bobbery,  i  27.] 

2.  Ckiminai.  Law  —  Iupbofeb  ABOtruKNT  or 
OouNSEX — Review — Bill  of  Exceptions. 

Errors  based  on  the  improper  argument  of 
the  prosecnting  attorney  must  be  shown  by  bill 
of  exceptions  and  cannot  be  brought  upon  affi- 
davits filed  on  motion  for  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  15,  Criminal  Law,  {{  2S04,  2819.] 

3.  Same  — Ebbobs  or  Tbial  —  Bnx  or  Ex- 
ceptions. 

Errors  of  the  court  on  the  trial  must  lje 

shown  in  the  bill  of  exceptions  and  cannot  be 

shown  by  affidavits  filed  on  motion  for  new  trial. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

voL  15,  Criminal  Law,  §  2804.] 

4.  ROBBEBY— FOBCE  OB   VIOLENCE— STEALTH. 

One  who,  without  using  force  or  violence, 
stealthily  placed  her  hand  in  the  pocket  of  an- 
other and  took  therefrom  a  sum  of  money  before 
the  latter  could  take  hold  of  her,  was  not  guilty 
of  robbery,  but  of  larceny  only. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  42,  Bobbery,  §  6.] 

Appeal  from  Circuit  Court,  Daviess  County. 
"Not  to  be  officially  reported." 
Ella  Bibb  was  convicted  of  robbery,  and 
she  appeals.     Reversed  and  remanded. 

Louis  I.  Ingleheart,  for  appellant.  James 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGregor, 
for  tbe  Commonwealth. 


HOBSON,  J.  Ella  Bibb  was  Indicted  for 
robbery.  She  was  convicted  and  her  pimlsh- 
moit  fixed  at  four  years'  confinement  in  the 
penitentiary. 

She  was  charged  with  robbing  D.  E.  Lester 
by  forcibly  and  feloniously  taking  from  his 
person  his  pocketbook  or  purse  containing 
money  of  the  United  States.  The  proof  show- 
ed that  the  man's  name  was  B.  E3.  Lester, 
bnt  this  was  not  a  material  variance,  under 
section  128  of  the  Criminal  Code  of  Practice, 
as  the  offense  was  In  other  respects  described 
with  sufficient  certainty  to  Identic  the  act 
Section  128  is  as  follows :  "If  an  offense  in- 
volve tbe  commission  of,  or  an  attempt  to 
commit  an  injury  to  person  or  property,  or 
tbe  taking  of  property  and  be  described  in 
other  respects  with  sufficient  certainty  to 
identify  the  act,  an  erroneous  allegation  as  to 
the  person  injured  or  attempted  to  be  Injured 
or  as  to  the  owner  of  the  property  taken  or 
injured  or  attempted  to  be  Injured,  is  not 
material." 

Complaint  is  made  of  the  argument  of  the 
oommonwealth    attorney    in    liis    concluding 
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speech  to  the  jury;  but  nothing  of  this  is 
contained  in  the  bill  of  exceptions.  A  matter 
of  tt^ls  sort  can  only  be  brought  to  this  court 
by  the  bill  of  exceptions.  It  cannot  be 
brought  here  upon  the  affidavits  filed  on  the 
motion  for  new  trial.  The  errors  of  the 
court  on  the  trial  of  tbe  case  must  be  shown 
in  the  bill  of  exceptions,  not  by  the  affidavits 
filed  on  the  motion  for  new  trial. 

Tbe  facts  shown  on  the  trial  were  that 
Lester  and  another  negro  named  Scott  Drls- 
coU  were  in  Owensboro,  and  while  there  went 
Into  a  house  where  there  were  two  negro 
women,  one  of  whom  was  Ella  Bibb.  Les- 
ter's statement  as  to  what  occurred  after  he 
got  in  is  as  follows:  "But  when  we  got  In 
there  I  did  not  see  anything  but  these  two 
women,  and  I  says  to  my  friend,  'We  have 
no  business  In  here,'  and  one  of  the  women 
came  around  where  I  was,  and  I  guess  she 
saw  the  print  of  my  pocketbook  on  the  out- 
side of  my  pants,  and  she  came  up  and  made 
a  dive  at  my  pocket  and  ran  her  band  In  and 
got  the  pocketbook  before  I  could  take  hold 
of  her,  and  I  felt  in  my  podcet  and  found 
that  the  pocketbook  was  gone,  and  I  says  to 
her,  'You  have  got  my  pocketbook,'  and  she 
says,  'No,  I  haven't,'  and  I  says,  'Tes,  you 
have.' "  He  said  that  there  was  $6.10  in  the 
tx>cketbook,  and  that  he  went  down  and  got 
a  policeman,  who  came  up  and  arrested  the 
woman  and  got  his  money  back  for  him.  He 
said,  in  bis  cross-examination,  that  when  be 
felt  her  hand  in  his  pocket  he  grabbed  at  her 
arm,  but  that  he  did  not  catch  her  arm,  that 
she  then  had  his  pocketbook,  and  she  stepped 
up  by  the  side  of  him,  ran  her  hand  In  his 
pocket,  and  got  the  pocketbook  out  before 
he  could  grab  her  arm.  In  Jones  v.  Com- 
monwealth, 115  Ky.  692,  74  S.  W.  2C3,  103 
Am.  St  Rep.  340,  Tilton,  the  prosecuting 
witness,  had  |10  in  his  vest  pocket  The  de- 
fendant was  standing  in  front  of  him  with 
bis  back  to  him,  while  he  was  looking  at  a 
bulletin.  While  in  that  position,  he  felt 
something  touch  his  breast.  He  immediately 
grabbed  and  gave  a  look  down,  when  he  saw 
defendant's  hand,  which  he  had  grabbed,  a 
foot  from  his  vest  pocket.  The  defendant 
pulled  and  slipped  the  money  to  his  other 
hand.  It  was  held  that  the  defendant  was 
not  guilty  of  robbery,  but  of  stealing  from 
Tilton  by  stealth.  In  Dawson  v.  Common- 
wealth (Ky.)  74  S.  W.  701,  the  defendant,  a 
woman,  was  talking  with  a  man  at  tbe  gate 
of  the  bouse  where  she  lived.  She  put  her 
hand  in  bis  pocket,  when  he  grabbed  her  hand 
and  said:  "Don't  play  with  my  money  In 
that  way."  She  said:  "I  haven't  got  your 
money."  He  replied:  "Yes,  you  have." 
Then  stie  laughed.  He  let  her  take  her  hand 
out,  and  saiO  to  her:  "Give  me  my  money 
now."  She  refused  to  do  it  and  threatened 
to  shoot  him.  It  was  held  that  tbe  facts 
showed  that  the  accused  was  guilty  of  petty 
larceny,  and  not  robbery.  These  cases  are 
conclusive  here;     There  was  no  putting  of 
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Lester  In  fear.  Tbere  was  no  force  used  up- 
on taia  person.  The  woman  simply  stealthily 
put  ber  hand  In  his  pocket  and  took  out  his 
money  before  he  knew  what  she  was  doing. 
There  are  cases  where  force  Is  used  to  push 
a  person  or  to  pull  him  about  so  as  to  dis- 
tract bis  attention,  and  In  this  way  to  rob 
blm.  See  Snyder  r.  Commonwealth,  65  S.  W. 
679, 21  Ky.  Law  Rep.  1538.  But  In  these  cases 
there  Is  force  applied  to  the  person.  In  the 
case  at  bar  It  was  simply  a  stealing  by 
stealth,  and  under  the  facts  the  defendant 
should  only  have  been  convicted  of  petty  lar- 
ceny. 

Judgment  reversed,   and  cause  remanded 
for  further  proceedings  consistent  herewith. 


BLACK  V.  ROBERSON. 
(Supreme  Court  of  Arkansas.     July  13,  1908.) 

1.  Payment  —  Payment  in  Goods— Mislead- 
ing Instructions— Passing  of  Title. 

Defendant  delivered  certain  cotton  to  plain- 
tiff, and  claimed  that  she  told  plaintiff  she  want- 
ed to  settle  for  a  certain  mule  therewith,  and 
that  defendant  agreed  thereto.  Plaintiff  oliximed 
that  the  cotton  was  delivered,  to  be  held  for  a 
rise  in  the  market,  and  that  defendant  was  to 
benefit  by  the  rise,  or  stand  the  loss  of  a  change 
in  the  market  price.  The  cotton  In  question, 
after  being  kept  for  some  months,  was  sold  for 
less  than  it  was  worth  when  delivered  to  plain- 
tiff. The  court  instructed  that  if  defendant  con- 
sented that  the  cotton  be  held  for  a  rise  in  the 
market,  and  that  it  was  so  held,  and  afterwards 
sold,  glie  was  only  entitled  to  the  amount  actu- 
ally brought  when  sold,  but  if  the  cotton  was 
turned  over  to  plaintiff,  and  defendant  had  no 
further  control  of  it,  plaintiff  should  be  charged 
with  the  cotton  at  the  price  it  was  worth  at  the 
time  of  the  delivenr,  whether  defendant's  indebt- 
edness to  plaintiff  was  canceled  or  not.  Held, 
that  the  instructions,  taken  together,  fairly  pre- 
sented to  the  jury  the  issue  of  the  amount  of 
credit  defendant  saould  receive,  and  were  not  er- 
roneous for  referring  to  control  of  the  cotton 
without  indicating  whether  physical  control  or 
absolute  power  of  disposition  was  intended. 

2.  Replevin— Grounds  of  Recoveey— Title. 

In  replevin,  the  plaintiff  must  recover  on 
the  strength  of  his  own  title,  and  not  on  the 
weakness  of  defendant's,  and  it  is  necessary  for 
him  to  establish  either  general  or  special  owner- 
ship in  the  property  in  question,  before  he  is 
entitled  to  its  possession. 

[Ed.  Note. — For  cbsps  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  §$  45-68.] 

3.  Property  —  Possession  as  Evidence  or 
Title. 

Possession  of  personal  property  is  prima 
fade  evidence  of  ownership. 

4.  Payment— Evidence— Burden  of  Proof. 

The  burden  of  proving  payment  is  upon  the 
party  pleading  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Payment,  i  196.] 

6.  Sales  —  Conditional  Sales— Actions  fob 
Recovery  or  Pboperty   Sold — Burden  or 
Proof— Continuance  of  Indebtedness. 
In  an  action  for  the  recovery  of  property 
alleged  to  have  been  conditionally  sold,  where 
the  sale  and  reservation  of  title  are  not  admit- 
ted, the  burden  of  proving  continuance  of  the  in- 
debtedness is  on  plaintiff. 

Appeal    from    Circuit    Court,    Lafayette 
('ounty;    Geo.  W.  Hays.  Judge. 
Replevin    by    Dick    Black    against   Abble 


Roberson.    From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Warren,  Hamlter  &  Smith,  for  appellant. 

HILL,  C.  J.  Black  brought  a  replevin 
suit  against  Abble  Roberson,  suing  for  the 
recovery  of  a  mule.  The  defendant,  famili- 
arly called  by  the  witnesses  "Aunt  Abble," 
was  a  tenant  of  Black's,  and  purchased  of  him 
a  mule,  the  title  to  which  Black  claims  was 
reserved  until  the  purchase  money  should  be 
paid.  Aunt  Abble  raised  10  bales  of  cot- 
ton on  the  place,  and  brought  to  blm  first 
8  bales,  and  afterwards  7.  He  says  that 
she  directed  blm  to  hold  the  cotton  for  a 
rise  In  the  market,  and  that  she  was  to  get 
the  benefit  of  the  rise  If  there  should  be  one, 
and  to  stand  the  loss  If  the  market  fell. 
At  the  time  she  delivered  the  cotton  at  the 
gin.  It  was  worth  10%  cents  per  pound;  He 
kept  it  for  some  months,  and  sold  It  for 
T/i  cents.  She  denies  the  statement  that 
Black  was  to  hold  the  cotton  for  a  rise  In 
the  market.  She  says  when  she  turned  over 
the  first  3  bales  that  she  told  him  she  want- 
ed to  settle  the  mule  debt  with  them,  and 
he  agreed  thereto.  One-fourth  of  the  cotton 
delivered  was  rent,  and  three-fourths  was 
her  share.  Her  three-fourths  would  have 
paid  for  the  mule,  at  the  time  the  bales 
were  delivered,  at  the  price  then  prevailing. 
The  court  Instructed  the  Jury  that,  if  the 
defendant  consented  that  the  cotton  she 
delivered  be  held  for  a  rise  in  the  market, 
and  that  It  was  so  held  and  afterwards 
sold,  she  was  only  entitled  to  the  amount 
the  cotton  actually  brought  when  sold;  and. 
on  the  other  hand,  Instructed  the  Jury  that 
If  they  believed  that  the  cotton  was  turned 
over  to  the  plaintiff,  and  defendant  had  no 
further  control  of  It,  the  plaintiff  should  be 
charged  with  the  cotton  at  the  price  it 
was  worth  at  the  time  delivery  was  made, 
whether  the  Indebtedness  of  the  defendant 
was  canceled  or  not.  These  two  Instructions, 
taken  together,  fairly  presented  the  issue  to 
the  Jury.  The  latter  Instruction  Is  criticised 
for  referring  to  the  control  of  the  cotton  with- 
out indicating  whether  the  physical  control 
of  the  cotton  was  meant  by  it  being  left 
to  the  plaintiff  to  sell,  or  whether  his  abso- 
lute power 'Of  disposition  was  intended;  but, 
when  taken  in  connection  with  the  first 
instruction,  the  jury  could  not  have  been 
misled  by  it.  The  issue  was  sharply  drawn 
by  the  court  In  these  instructions,  as  It  was 
in  the  testimony,  as  to  whether  Aunt  Abble 
directed  her  landlord  to  hold  the  cotton  un- 
til there  should  be  a  rise  in  the  market,  or 
whether  they  mutually  agreed  to  settle  the 
mule  debt  with  the  first  three  bales. 

The  court  also  told  the  jury  that  the  plain- 
tiff must  recover  on  the  strength  of  his  own 
title,  and  not  on  the  weakness  of  defend- 
ant's; and  that  it  was  necessary  for  him 
to  establish  either  general  or  special  owner- 
ship in  the  property  before  he  was  entitled 
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to  Its  possession;  and  tbat  possession  of 
paw>nal  property  Is  prima  facie  eTidence 
of  own««hlp.  Tliese  InstrnctionB  -were  right 
Tbe  case  was  brought  in  a  justice  court, 
and  there  were  no  formal  pleadings  there 
other  than  the  afiEldavit  in  replevin;  and 
when  tried  in  the  circuit  court,  there  were 
no  other  pleadings,  and  the  plaintlfT  under- 
took to  make  out  all  of  the  allegations  of 
his  affidavit  for  replevin  by  establishing  the 
sale  of  the  mule  and  the  reservation  of  the 
title,  and  that  the  purchase  price  had  not 
been  paid,  thereby  entitling  him  to  recover. 
On  the  other  liand,  payment  was  sought  to  be 
established.  The  burden  of  proof  is  upon  the 
party  pleading  payment  to  establish  it;  and, 
bad  the  pleadings  or  admissions  of  the  par- 
ties admitted  the  sale  of  the  mule  and  the 
reservation  of  the  title,  then  the  burden  would 
have  been  upon  the  defendant  to  prove  pay- 
ment, and  It  would  not  have  been  necessary 
for  the  plaintift  to  have  carried  the  burden  of 
proving  a  continuance  of  the  Indebtedness. 
The  burden  on  that  Issue  would  then  have  rest- 
ed on  the  defendant  Palsst  v.  Waldo,  57 
Ark.  270,  21  S.  W.  436.  But  no  such  admis- 
sions were  made,  either  in  the  pleadings  or 
otherwise,  and  the  plaintlfT  had  to  carry 
the  burden  of  establishing  his  case.  He 
would  have  been  entitled  to  an  Instruction 
that,  if  the  Jury  believed  tbat  be  had  sold  the 
mule,  and  reserved  the  title  thereto,  the  de- 
fendant would  have  the  burden  of  proving 
tbat  the  purchase  price  had  been  paid;  but 
DO  such  instruction  was  asked,  and  the  bur- 
den throughout  the  whole  case  rested  upon 
the  plaintiff,  as  It  should  have  dcnie. 

Finding  no  error,  and  the  evidence  being 
sufficient  to  sustain  the  verdict,  the  Judg- 
ment is  affirmed. 


ALLBN  V.  PHILLIPS. 
(Snpreme  Cenrt  of  Arkansas.    Jnly  13,   1908.) 

1.  Advebse  PossESBiow— Hostile  Natub*  of 
Possession— Evidence— SuTFiciKNOY. 

Bvidence  in  ejectment  held  to  warrant  a 
finding  that  defendant  was  not  a  trespasser  on 
the  land  in  controversy,  holding  merely  casually 
and  temporarily,  bnt  that  he  was  in  possession 
mider  bona  fide  claim  of  title. 

2.  Ejbctment— TiTU  OF  Plaintuw— Burden 
OF  Peoof. 

Where  the  evidence  for  defendant  in  eject- 
ment is  sufficient,  in  itself,  to  show  defendant's 
possession  nnder  a  bona  fide  claim  of  title,  the 
harden  of  proving  title  in  himself  is  upon  plain- 
tiff, and  he  cannot  rely  upon  the  weakness  of 
defendant's  title. 

3.  Saioc  —  TiTiJi— Evidence  —  Buffioienct— : 
Land  CkJiniissiONSB's  Deed. 

A  deed  from  the  Commissioner  of  State 
Lands  is  merely  prima  facie  evidence  of  title  in 
the  grantee,  and  it  la  overcome  by  proof  that  the 
Mie  of  the  land  to  the  state,  In  overdue  tax  pro- 
eeedines,  was  never,  confirmed  by  the  court,  for 
in  snch  case  no  title  passed  to  the  state  under 
the  sale. 

4.  Evidence  —   Documentabt   EJvidence  — 
"CopBT    Kecobds" — Matteeb    Not    J'ound 

in  THE  RECOBD. 

Where  all  the  records  relating  to  overdue 
tu  proceedings  are  in  existence,  and  all  those 


covering  the  time  in  question,  are  produced,  and 
the  clerk  in  charge  of  the  records  testifies  that 
he  has  examined  them  to  see  whether  there  was 
any  order  confirming  a  certain  overdae  tax  sale, 
and  that  he  had  examined  the  papers  on  file  In 
his  office,  and  had  failed  to  find  either  the  com- 
plaint, or  the  commissioner's  report  of  the  sale, 
and  that  be  found  no  confirmation  of  sales  un- 
der the  overdue  tax  proceedings  relating  to  the 
land  in  question,  and  that  coimrmation  of  sales 
containing  no  numbers  of  lands,  which  were 
found,  seemed  to  refer  to  reports  of  commis- 
sionera  which  did  not  include  the  particular 
tract,  it  was  suflScient  to  show  that  there  bad 
been  no  confirmation  of  the  overdue  tax  sale  in 
question,  for  no  other  evidence  could  be  adduced, 
showing  that  the  sale  was  not  confirmed,  and 
the  purpose  of  a  "court  record"  is  to  preserve  a 
memorial ;  and  be  the  evidence  of  the  proceed- 
ings had  by  the  conrt  (citing  Words  and  Phras- 
es, vol.  4,  p.  3866). 

Appeal  from  Circuit  Court,  Cleburne  Coion- 
ty;  Brice  B.  Hudglns,  Judge. 

Ejectment  by  J.  H.  Allen  against  A.  L. 
Phillips.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Appellant  sued  appellee  at  law,  to  recover 
poB^ssIon  of  the  northeast  quarter  of  section 
34,  townstiip  9  north,  range  9  west  in  Cle- 
burne county,  Ark.  Appellant  deraigned  title 
from  the  state,  through  a  deed  from  the  Com- 
missioner of  State  Lands  to  one  J.  W.  Lewel- 
len,  and  from  Liewellen  to  him.  The  deed  of 
the  State  Land  Commissioner  to  Lewellen,  ffied 
with  the  complaint  as  Exhibit  A,  recites  that 
the  land  In  question  was  sold  to  the  state  of 
Arkansas,  under  a  decree  rendered  by  the 
Van  Bnren  chancery  court,  under  the  over- 
due tax  law,  which  sale  was  certified  to  the 
clerk  of  Van  Buren  county  by  the  commis- 
sioner of  said  court,  and  duly  certified  by  the 
clerk  to  the  State  Land  Commissioner,  and 
tbat  the  time  of  redemption  had  expired.  It 
further  recited  a  consideration  of  $400.  The 
deed  from  Lewellen  to  plaintiff,  a  copy  of 
which  was  filed  as  Exhibit  B,  was  a  warranty 
deed  showing  a  consideration  of  $5,000.  The 
appellee  answered  deralgnlng  Ids  title  also 
from  the  state,  through  one  Jesse  Russell, 
who  was  the  sole  heir  of  Martha  Russell,  who 
it  Is  alleged  held  nnder  a  donation  deed.  Ap- 
pellee tenders  in  his  answer,  this  deed  as 
Exliiblt  A.  Appellee  set  up  that  the  donation 
deed  to  Martha  Russell  had  been  lost  or  de- 
stroyed, and  In  lieu  of  this  deed  exhibited  a 
duly  certified  transcript  of  a  portion  of  the 
record  of  sales  and  donations  In  the  office  of 
the  Commissioner  of  State  Lands,  which  he 
designates  as  "Bxhlbit  B."  The  appellee.  In 
his  answer,  denied  that  appellant  was  the 
owner  of  the  land  in  question,  and  denied 
that  the  state  was  the  owner  of  the  land  at 
the  time  of  her  deed  to  Lewellen,  and  denied 
that  appellee  was  in  the  wrongful  possession, 
etc.  Appellant,  to  maintain  the  issues  on  his 
part  Introduced  in  evidence  the  deed  of  tlie 
Commissioner  of  State  Lands  and  of  Lewel- 
len, which  he  had  made  an  exhibit  The  ap- 
pellee Introduced  in  evidence  a  certified  copy 
of  a  portion  of  the  record  of  the  Commis- 
sioner of  State  Lands,  showing  the  donation 
on  September  6, 1872,  by  Martha  Louisa  Bus- 
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sell,  of  the  land  In  controTcrsy.  Appellee 
then  Introduced  J.  A.  Tbomas,  who  testified 
as  follows:  "I  am  tbe  circuit  clerk  of  Van 
Buren  county,  and  as  such  bave  charge  of 
the  records  of  the  chancery  court,  which  con- 
tain the  record  entries  in  the  overdue  tax 
proceedings  had  in  that  county  In  1882  and 
1884.  I  have  the  records  of  that  court  be- 
fore me  from  1860  to  tbe  present  time,  and 
have  examined  the  same  for  the  purpose  of 
seeing  whether  or  not  there  is  any  order  on 
these  records  confirming  the  sale  of  this  land 
at  overdue  tax  sale.  Have  also  examined  the 
papers. on  file  in  my  office,  and  failed  to  find 
either  tbe  complaint  or  commissioner's  report 
of  the  sale  of  tbe  same.  I  find  a  record  of 
the  warning  order  against  the  northeast 
quarter  of  section  34,  township  9  north,  range 
9  west,  also  entry  of  an  order  pro  confess©, 
and  the  entry  of  a  decree  condemning  this 
lahd  to  be  sold;  but  I  find  no  confirmation  of 
sales  under  the  overdue  tax  proceedings  em- 
bracing the  numbers  of  this  land.  I  find  con- 
firmation of  sales  under  the  overdue  tax*  pro- 
ceedings, which  contain  no  numbers  of  lands, 
but  they  seem  to  refer  to  reports  of  commis- 
sioners, which  did  not  include  this  particular 
tract"  The  appellee  then  adduced  evidence, 
tending  to  prove  that  he  had  been  in  posses- 
sion of  the  land  since  the  28th  of  July,  1903, 
exercising  acts  of  ownership  over  It  A  house 
was  built  on  the  land,  and  was  occupied  by 
tenants  of  appellee,  who  worked  at  his  mill. 
Appellee  testified  that  usually,  when  one  ten- 
ant moved  out  another  moved  In.  There 
was  evidence  in  rebuttal  to  show  that  tbe 
house  had  only  been  occupied  at  intervals  by 
hands  who  were  working  at  appellee's  mill, 
and  while  they  were  cutting  the  timber  from 
tbe  land.  One  witness  testified  that  appellee 
told  him  that  he  knew,  just  before  or  about 
tbe  time  be  began  cutting  the  timber  on  tbe 
laud  In  controversy,  of  appellant's  claiming 
title  thereto.  The  court  gave  instructions,  to 
which  there  was  no  objection,  telling  the  jury 
that  the  burden  of  proof  was  on  appellant 
to  show  that  he  was  the  owner  and  entitled 
to  the  possession  of  the  land  In  controversy, 
and  that  the  deeds  from  the  Ck>mmiBsloner  of 
State  Lands  to  Lewellen  and  from  Lewellen 
to  appellant  were  prima  facie  evidence  of 
title  in  appellant  Also,  over  the  objection  of 
appellant,  gave  the  following:  "The  court 
further  instructs  you  that,  while  the  deeds 
above  referred  to  show  a  pr}ma  facie  title  in 
the  plaintiff,  still  you  should  find  for  the  de- 
fendant if  you  should  find  from  a  preponder- 
ance of  the  evidence  that  the  sale  of  the  land 
to  tbe  state,  by  tbe  commissioner  of  tbe  chan- 
cery court  of  Van  Buren  county,  was  never 
confirmed  by  said  chancery  court"  The 
court,  among  other  prayers  for  instructions, 
refused  the  following:  "If  the  jury  believe 
from  the  evidence  that  the  plaintiff  has 
proven  by  a  preponderance  of  the  evidence 
that  he  holds  title  to  the  land  in  controversy 
by  a  prima  facie  perfect  title,  which  has  been 
recorded,  you  must  find  for  the  plaintiff,  J. 


H.  Allen.  You  are  Instructed  that.  In  ordi- 
nary tax  sales,  objections  may  be  made  to 
the  proceedings  leading  to  the  sale  in  a  cause 
of  this  character,  but  when  the  state  acquires 
title  by  virtue  of  a  sale  under  the  decree  of  a 
chancery  court,  as  appears  in  the  state  deed 
produced  In  this  cause,  the  same  cannot  be 
assailed  in  a  collateral  way,  or  In  this  pro- 
ceeding. You  are  Instructed  that  ordinarily, 
possession  of  land  raises  a  presumption  of  a 
lawful  holding;  but.  If  you  find  from  the  evi- 
dence that  the  defendant  knew  of  the  plain- 
tiffs title  or  claim,  you  must  further  find 
that  said  defendant  has  a  better  title  than 
the  plaintiff  has  proven  in  this  cause,  before 
you  are  warranted  in  bringing  a  verdict  for 
defendant."  The  verdict  and  judgment  were 
for  appellee,  and  this  appeal  followed. 

Moore,  Smith  &  Moore  and  Mitchell  & 
Thompson,  for  appellant  J.  O.  Johnston,  for 
appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  pleadings  and  the  evidence  war- 
rant a  finding  that  appellee  was  not  a  tres- 
passer upon  the  land  in  controversy  holding 
same  casually  and  temporarily,  but  that  he 
was  in  possession  under  a  bona  fide  claim  of 
title.  Whether  he  was  in  fact  the  true  own- 
er was  immaterial  for  tbe  purposes  of  tbla 
case;  for  his  possession  under  the  circum- 
stances cast  upon  tbe  appellant  the  burden 
of  proving  title  in  himself.  He  could  not 
rely  upon  tbe  weakness  of  tbe  title  of  bis 
adversary.  Cook  v.  Zltt  Colored  Masonic 
Lodge,  80  Ark.  81,  96  S.  W.  618.  Tbe  deed  of 
the  Commissioner  of  State  Lands  upon  which 
appellant  relied  was  prima  facie  evidence  of 
title  in  him.  But  it  was  no  more  than  this. 
Cracraft  v.  Meyer,  76  Ark.  450,  88  S.  W. 
1027,  and  appellee  has  overcome  the  prima 
facie  title  by  showing  that  the  sale  of  tb4 
land  in  controversy  was  never  confirmed  by 
the  court,  and  therefore  no  title  passed  to  the 
state  under  such  sale.  Neal  v.  Andrews,  53 
Ark.  445,  14  S.  W.  646;  Neal  v.  Wldeman, 
59  Ark.  5,  26  S.  W.  16.  The  proof  was  suffi- 
cient to  show  that  there  had  been  no  confir- 
mation of  tbe  overdue  tax  sale.  All  the  rec- 
ords of  the  chancery  court  were  produced, 
that  should  have  shown  such  confirmation 
had  It  taken  place,  and  they  did  not  show 
it  This  la  not  a  case  where  the  clerk  shows 
that  he  could  not  find  in  his  office  certain  rec- 
ords, that  might  or  should  have  contained 
the  evidence  of  the  conflrmatlcm,  as  in  Scott 
T.  Mills,  49  Ark.  266,  at  page  276,  4  S.  W. 
908.  But  here  the  records  are  all  In  exist- 
ence, and  all  produced,  as  the  proof  affirma- 
tively shows,  and  they  do  not  show  that  the 
sale  was  confirmed.  This  is  evidence,  and  the 
only  evidence  that  could  be  adduced,  showing 
that  the  sale  was  not  confirmed.  Tbe  pur- 
pose of  the  court  records  is  to  preserve  a 
memorial,  and  be  tbe  evidence  of  the  pro- 
ceedings bad  by  the  court  2  Chit  Bl.  Gomm. 
264;  Words  &  Phrases  Judicially  Defined, 
p.  3866. 
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We  find  no  error  In  the  Instructions  of  the^ 
conrt,  and  the  verdict  was  sustained  by  the 
evidence.    The  judgment  is  right    AflBrmed. 


TATIiOR  et  al.  t.  McCUNTOCK. 
(Supreme  Court  of  Arkansas.     Jane  22,  1906.) 

1.  WniB  —  "Testamentabt  Oapacitt"  — 
Test. 

The  test  of  "testamentary  capacity"  is  tliat 
testator  have  capacity  to  retain  in  memory, 
without  prompting,  the  extent  and  condition  of 
his  property,  and  comprehend  to  whom  he  is 
giving  It,  and  l>e  capable  of  appreciating  the 
deserts  and  relations  to  him  of  others,  whom  he 
excludes  as  heneficiaries  ■  the  test  relating,  not 
to  the  moral  quality  of  the  act  done,  hut  to  tes- 
tator's mental  capacity  to  do  what  he  did,  and 
not  whether  he  actually  appreciated  the  deserts 
of  and  relation  to  him  of  one  excluded,  but 
whether  he  had  the  capacity  to  do  so,  and  it  not 
being  required  that  he  correctly  ascertain  the 
legal  status  of  each  person  am>arently  standing 
in  natural  relation  to  him.  In  the  exercise  of 
reason  he  may  move  upon  false  or  insufficient 
evidence,  or  by  mistake  of  law,  and  thus  exclude 
from  his  bounty  those  whom,  but  for  his  error, 
he  would  have  recognized  ;  but  stupid  error,  ei- 
ther in  his  reasoning  or  conclusion,  is  not  lack 
of  testamentary  capacity. 

fBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §«  96-100. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6929-6931.] 

2.  Same— Right  to  Will  Pbopektt. 

Every  one  has  the  untrammeled  right  to  dis- 
pose of  hia  property  by  will  as  he  pleases,  within 
statutory  limitations. 

[Bid.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {  1.] 

8.  SaMB— MOBAL  AND  Medicai,  Insanitt. 

Moral  or  medical  insanity,  manifested  in 
jealousy,  anger,  hate,  or  resentment,  however 
violent  and  unnatural,  will  not  defeat  a  will, 
unless  an  emanation  of  a  delusion. 

[Ed.  Note.— For  ca.<^es  in  point,  see  Gent.  Die 
vol.  49,  Wills,  ff  71-82.] 

4.  Samb— "Medical  Insanitt"— "Mobal  In- 
sanitt.*' 

"Moral  insanity"  or  "medical  insanity"  is 
a  perversion  of  the  sentiment  and  affections. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dia 
vol.  49,  Wills,  i  76. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4579.] 

5.  Sake— Necessitt  roB  Equal  Justice  to 

BEKEnClABIES. 

Testators  need  not  mete  out  eqnal  and  exact 
justice  to  all  expectant  relations,  and  the  mo- 
tives of  partiality,  affection,  or  resentment  by 
which  they  naturally  may  be  influenced  are  not 
subject  to  judicial  review ;  and,  if  one  has  the 
required  testamentary  capacity,  he  may  make  his 
will  as  eccentric  injudicious,  and  unjust  as 
caprice,  frivolity,  or  revenge  can  dictate. 

[Ed.  Nore. — For  cases  in  point,  see  Cent.  mg. 
vol.  49,  WilU,  {  203.] 

8.  Same— Evidence. 

Since  mind  is  represented  by  feding, 
thought,  and  volition,  and  any  departure  from 
their  normal  relations  tends  to  show  mental  dis- 
order, when  the  mental  capacity  of  a  testator 
respecting  a  particular  person  ia  questioned,  it 
is  always  proper  to  show  the  state  of  his  feel- 
inis  and  thoughts,  as  manifested  by  his  words 
and  acts  towards  such  person,  and  generally  in 
so  far  as  these  tend  to  prove  mental  capacity, 
or  the  lack  of  it,  in  making  a  will,  and  whether 
testator  at  the  time  was  dominated  by  delusions 
roncemine  such  person  that  caused  him  to  make 
it;   a  wide  range  of  inquiry  being  permissible 


into  facts  and  circumstances  before  and  after 
the  making  of  the  will,  to  enable  a  jury  to  de- 
termine the  probable  state  of  testator's  mind, 
and  the  extent  and  force  of  the  restraint,  when 
the  will  was  executed,  including  the  will's  con- 
tents, the  manner  in  which  it  was  written  and 
executed,  the  nature  and  extent  of  testator's  es- 
tate, his  family  and  connections,  their  condi- 
tion and  relative  situation  to  him,  the  terms  up- 
on wliich  he  stood  with  them,  the  claim  of  par- 
ticular persons,  the  situation  of  testator  himself, 
and  the  circumstances  under  which  the  will  was 
made. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  tS  lll-13a] 

7.  Same— Testatob's  Sanitt. 

The  test  of  testamentary  capacity  is  the 
same,  whether  testator's  in'ianity  be  attributable 
to  dementia  or   insane  delusion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  SI  71-82.] 

8.  Same— Questions  fob  Coubt  and  Jubt. 

Where  a  testator's  testamentary  capacity  is 

?luestioned  on  the  ground  of  delusion  or  insanity, 
t  is  for  the  court  to  define  delusions,  pronounce 
the  rules  for  their  ascertainment,  and  declare 
their  effects,  and  for  the  jury  to  find  whether  a 
delusion  existed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  i  768.] 

9.  Same— "Pabanoia." 

"Paranoia"  is  a  term  used  by  medical  ex- 
perts, alienists,  and  authors  on  medical  juris- 
prudence to  designate  the  form  of  insanity  char- 
acterized by  systemized  delusions ;  the  term  tak- 
ing the  place  of  "monomania"  or  "partial  insan- 
ity." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  I  78. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  6106.] 

10.  Same— "Systematized  Delusion." 

A  "systematized  delusion"  is  one  based  on 
a  false  premise,  pursued  by  a  logical  process  of 
reasoning  to  an  insane  conclusion ;  there  being 
one  central  delusion,  around  which  other  aberra- 
tions of  the  mind  converge. 

11.  Same. 

The  mere  existence  of  a  delusion  in  a  tes- 
tator's mind  will  not  invalidate  bis  will,  unless 
the  delusion  is  shown  to  have  influenced  the 
will's  provisions ;  one  being  possessed  of  a  de- 
lusion fatal  to  his  will,  where  he  conceives 
something  extravagant  and  believes  it  as  a  fact, 
when  in  reality  it  does  not  exist,  but  is  purely 
a  product  of  the  imagination,  and  where  such 
belief  is  so  persistent  and  permanent  that  he 
cannot  he  convinced  by  any  evidence  or  argu- 
ment to  the  contrary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  WUls,  {  79.] 

12.  Same. 

An  insane  delusion,  as  affecting  one's  tes- 
tamentary capacity,  cannot  be  based  upon  any 
purely  esoteric  and  abstract  subject,  since  be- 
liefs concerning  such  subjects  are  speculative, 
and  cannot  be  proven  false. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dift 
vol.  49,  Wills,  §S  78-85.] 

13.  Same— Delusion  as  to  Filial  Love. 
An  insane  delusion,  such  as  will  defeat  one's 

will,  may  be  based  upon  a  belief  that  his  dau;;h- 
ter  does  not  care  for  him  or  love  him  as  well  as 
she  does  others,  or  is  ungrateful  to  him ;  but  a 
belief  that  she  does  not  care  for  him  "as  much  as 
he  wishes,"  or  "as  much  as  his  daughter  should," 
or  that  she  is  not  "as  grateful  as  he  wishes,"  or 
"as  grateful  as  she  should  be."  cannot  be  shown 
to  invalidate  his  will,  since  it  is  a  belief  as  to 
the  degree  of  affection  and  gratitude  not  sub- 
ject to  measurement. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  I  80.] 
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14.  SamK— EVIDEITCE. 

Testator's  daughter's  conduct  and  declara- 
tions, showing  her  mental  attitude  towards  tes- 
tator and  others,  are  original  evidence  on  an  is- 
sue as  to  the  falsity  of  his  belief  that  she  did 
not  care  for  him.  or  was  ungrateful  to  him,  etc, 
as  affecting  his  testamentary  capacity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {§  129,  135.] 

15.  EVIOENCK— BODII,T  OB  MENTAL  FEELINGS. 

When  one's  bodily  or  mental  feelings  are 
in  issue,  the  nsual  expressions  of  such  feelings  as 
made  at  the  time  in  question  are  original  evi- 
dence ;  and  if  they  are  the  natural  language  of 
the  affections,  whether  of  body  or  mind,  they 
furnish  satisfactory  evidence. 

16.  Same— "Evidence"— Definition. 

"Evidence"  is  the  means  by  which  facts  are 
proved. 

lEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  2521-2524;  vol.  8,  p. 
7655.] 

17.  Same. 

That  which  no  sane  man  would  believe  is 
not  "evidence." 

18.  Wills— Testatob's    Sanity- Evidence. 

A  belief  in  something  that  no  sane  man 
could  believe  is  evidence  of  insanity. 

[Ed.  Note.— For  cases  in  iwint,  see  Cent.  Dig. 
vol.  49,  Wills,  i  83.] 

19.  Evidence— Natube. 

Evidence,  in  a  legal  sense,  is  external,  be- 
ing brought  into  the  mind,  through  the  senses, 
by  the  mental  faculty  of  perception,  and  ap- 
propriated by  the  faculty  of  reason. 

20.  Wills— Test ATOB' 8  Sanity— "Insane  De- 
lusion." 

A  beViet  funded  on  evidence,  however 
slight,  necessarily  Involves  the  exercise  of  the 
mental  faculties  of  perception  and  reason ;  and 
in  such  cases,  no  matter  how  imperfect  the  rea- 
soning process  may  be,  or  however  erroneous  the 
concluf^ion  reached,  it  is  not  an  "insane  delu- 
sion" (citing  Words  and  Phrases,  vol.  4,  p. 
3644). 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S§  78-81.] 

21.  Sams— Testamentaby  Capacity— Bueden 
or  Pboof. 

Testamentary  capacity  bein^  presumed,  the 
burden  of  proof  is  on  one  attacking  a  will  on  the 
ground  of  insanity :  and,  if  testator's  general 
capacity  is  conceded,  the  proof  must  be  of  the 
clearest  and  most  satisfactory  kind. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dij 
vol.  49,  Wills,  S;  101-110,  138.] 

22.  Tbial—Instructio,ns— Applicability   to 
Issues. 

Instructions  should  be  confined  to  the  is- 
sues. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  587-595.] 
28.  Same— Instbuctions  as  a  Whole. 

Instructions  in  a  case  should  be  considered 
as  a  whole. 

fEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trial,  $|  703-718.] 

24.  Same— Applicability  to  Evidence. 

Each  party  has  the  right  to  have  the  theory- 
of  the  case  he  contends  for,  and  which  he  has 
adduced  evidence  to  support,  submitted  to  the 
jury  upon  proper  instructions,  unless  the  court 
In  its  general  charge  has  declared  the  law  so 
that  the  respective  contentions  may  be  presented 
in  anrument  to  the  jury  without  unfairness  or 
prejudice  to  either  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  SI  477,  478,  524-527.] 

25.  Wills— Testatob'8   Mental   Capacity— 
Instbuctions. 

Where  testator's  mental  capacity  was  ques- 
tioned on  the  ground  that  he  bad  an  inaane  delu- 


sion that  his  daughter  did  not  care  for  him,  etc., 
it  was  improper  to  refuse  to  instruct  that  be- 
lief founded  on  any  evidence  is  not  a  delusion, 
though  almost  the  converse  of  the  proposition 
was  stated  in  the  Instructions,  but  not  so  terse- 
ly and  clearly,  especially  since  the  jur^fr  might 
have  been  misled  by  testimony  of  medical  ex- 
perts, who  defined  a  delnsion  as  "a  belief,  an 
idea,  held  by  a  person  against  such  ordinary 
average  information  or  experience  as  would  to 
the  ordinary  average  individual  prove  suflScient 
to  cause  him  to  give  up  the  idea,"  which  testi- 
mony did  not  meet  the  legal  requirements  of  a 
delusion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  n  779-781.J 

26.  Same— Scope  of  Inquiby. 

Where  a  will  was  contested  by  testator's 
daughter  on  the  ground  of  his  testamentary  in- 
capacity, arising  from  an  insane  delusion  that 
she  did  not  care  for  him,  etc.,  it  was  improper  to 
refuse  to  limit  the  inquiry  as  to  mental  inca- 
pacity, and  testator's  consequent  failure  to  com- 
prehend his  daughter's  deserts,  to  that  brought 
about  by  the  delnsion,  where  there  was  testi- 
mony tending  to  show  at  least  moral  i>erversion 
or  medical  insanity  on  testator's  part,  if  a  delu- 
sion did  not  exist,  since  the  jnry  might  have  felt 
authorized  to  find  against  the  will  because  of 
what  they  considered  great  moral  perversity  of 
testator  towards  his  daughter,  which  might  in 
their  opinion  have  rendered  tiim  incapable  of 
comprehending  her  deserts. 

27.  Same— Instructions. 

A  will  being  contested  by  testator's  dangh- 
ter,  proponents  requested  an  instruction  that  the 
particular  expressions  by  testator  of  apprehen- 
sions or  belief  that  his  daughter  did  not  care 
for  him,  etc.,  made  in  a  spirit  of  anger  after 
some  exciting  jirovocation,  and  not  becoming  a 
fixed  and  abiding  belief,  controlling  his  actions 
respecting  his  daughter,  would  not  be  a  delusion ; 
that,  before  the  jury  could  find  that  there  was 
any  delusion,  it  must  find  that  there  was  an  in- 
sane delusion,  which  was  fixed  and  enduring, 
and  which  controlled  testator's  mind  and  act; 
and  that,  to  invalidate  the  will  on  that  account, 
it  must  appear  that  the  delusion  existed,  and 
that  it  influenced  the  making  of  the  will  as  af- 
fecting the  daughter.  The  instruction  was  given 
with  a  modifying  statement  that  if,  taking  all 
the  evidence  together  and  in  connection  with  the 
will  itself,  the  jury  should  find  that  testator  was 
not  of  sound  mind  and  capable  of  understanding 
and  comprehending  his  daughter's  deserts,  the 
will  was  invalid.  Held,  that  it  was  error  to 
modify  the  instruction,  since  the  modification 
was  not  germane  to  the  paragraph  modified, 
but  presented  an  independent  proposition  of  law, 
which  should  have  been  given  separately. 

[Ed.  Note. — For  cn«e»  in  point,  see  Cent.  Dig 
vol.  4f).  Wills,  Si  779-781;  vol.  46,  Trial,  iS 
668-C72.] 

28.  Tbial— Instbuctions— Requests. 

Instructions  covered  by  those  given  are 
properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  IS  661-659.] 

29.  Wills- Tbstamentasy  Capacity— Insane 

Delusions. 

Where  one's  testamentary  capacity  is  at- 
tacked on  the  ground  that  he  possessed  an  insane 
delusion,  it  is  not  enough  that  his  belief  was 
false ;  but  it  must  also  have  been  adhered  to 
against  all  evidence  and  argument. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  SI  78-81.] 

30.  Same. 

One  may  be  entirely  sane  mentally  on  ail 
subjects  or  as  to  all  individuals  save  one,  and 
as  to  that  his  mind  may  be  so  diseased  as  to  ren- 
der it  impassible  to  say  that  he  is  of  sound 
mind  and  capable  of  reasoning  and  exercising  a 
sound  judgment  respecting  the  subject  of  his 
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delnsion,  or  of  compreliending  the  obligations  he 
nuj  owe  to  Buch  subject ;  and,  in  considering 
the  mental  soundness  of  a  testator  and  his  ca- 
pacity to  make  a  will,  on  his  will  being  contested 
b7  testa  t<H-'s  danghter  on  the  gronnd  that  be  pos- 
se<«ed  an  insane  delnsion  that  she  did  not  care 
for  him,  etc,  the  jury  could  consider  all  the  facts 
and  circumstances  adduced  at  the  hearing  heap- 
ing upon  his  relations  to  his  daughter  and  his 
alleged  delusion,  and  if  he  entertained  an  insane 
delnsion  respecting  her,  which  in  any  way  af- 
fected his  will,  the  will  was  invalid,  though  he 
was  perfectly  sane  in  all  other  respects. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
toL  49,  Wills,  «  78-81.] 

No  disorder  of  the  moral  affections,  feelings, 
or  propensities  will  affect  one's  testamentary 
capacity,  unless  accompanied  by  an  insane  delu- 
■ion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  49.  Wills,  {  76.] 

32.  Same— Abgomentativb  Instbuctionb. 

An  instruction  that  one  has  the  absolute 
right  to  will  his  property  as  he  sees  fit;  that 
tte  law  does  not  attempt  to  say  who  should  be 
the  objects  of  his  bounty,  nor  inquire  whether 
the  will  is  reasonable,  just,  or  natural,  in  deal- 
ing with  what  might  be  deemed  by  others  the 
aatural  objects  of  his  affections;  that  though 
testator  exhibited  likes  and  dislikes  among  his 
relatives  for  which  the  jury  might  not  discern  an 
intelligible  reason,  or  that  his  regard  for  his 
danghter  was  not  such  as  would  be  expected 
from  a  -father  towards  his  child,  or  that  he  was 
prejudiced  against  her,  and  that  the  disposition 
erf  his  property  was  unnatural  or  unjust,  or  that 
if  his  affections  were  disordered,  that  was  no 
gronnd  for  invalidating  his  will,  since  even  mor- 
al insanity— that  is,  disorder  of  the  moral  af- 
fections or  propensities- alone,  unless  accom- 
panied by  insane  delusions,  is  not  su£Scient_  to 
invalidate  a  will,  was  properly  refused  as  being 
aignmentative. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  49.  Wilte,  !S  779-781 ;   vol.  46,  Trial,  §  561.] 

33.  Same.  .... 
The  court  in  a  will  contest  having  instruct- 
ed that,  if  testator  did  not  have  suflScient  mental 
capacity  to  understand  his  natural  obligations 
to  his  danghter  and  to  comprehend  her  deserts, 
he  was  of  unsound  mind  and  incapable  of  mak- 
ing a  will,  it  was  error  to  refuse  to  instmctthat, 
it  a  testator  has  capacity  to  understand  his  ob- 
ligations to  his  children,  his  mere  disregard  of 
such  obligation  does  not  invalidate  his_will,_and 
that  in  such  case  he  may  make  such  disposition 
as  he  pleases,  whether  equal  or  unequal. 

[Ed   Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  ff  779-781.] 

34.  Same— Evidence— JuBT  Question. 

On  a  will  contest  by  testator's  daughter, 
evidence  held  to  require  submission  to  the  jury 
of  an  is.sue  as  to  whether  her  marriage  caused 
testator  to  discriminate  against  her  in  his  will. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  49,  Wilis,  I  767.] 

33.  Appeal    and   Ebbob— Habmless   Ebbob— 

ExcLCSioN  OF  Evidence. 

The  exclusion  of  evidence  was  harmless  er- 
ror, where  the  information  sought  had  already 
been  suhetantially  elicited  on  cross-examination. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  gf  4194-4199.] 

36.  Witnesses  —  Competency— Tbans actions 
WITH  Decedents. 

Kirby's  Dig.  {  3093,  providing  that  in  civil 
actions  no  witness  shall  be  excluded  because  a 
party  to  the  suit,  etc.,  except  that  in  actions  by 
or  against  executors,  etc.,  in  which  judgment 
may  go  for  or  against  them,  neither  party  may 


testify  against  the  other  as  to  any  transactions 
with  or  statements  of  testators,  etc.,  unless  call- 
ed to  testify  by  his  adversary,  does  not  apply  to 
a  will  contest,  but  is  intended  to  protect  de- 
cedents' estates  from  attacks  of  persons  having 
had  or  claiming  to  have  had  transactions  with 
decedent  prior  to  his  death,  or  who  seek  to  es- 
tablish claims  against  his  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  8  665.] 

37.  Same— Husband  and  Whte  —  "Business 
Tbansacted." 

Kirby's  Dig.  i  3095,  authorizing  a  husband 
or  wife  to  testify  for  the  other  respecting  any 
"business  transacted"  by  the  one  for  the  other 
in  the  capacity  of  agent,  did  not  authorize  the 
husband  of  a  will  contestant  to  testify  concern- 
ing a  copy  of  a  letter  written  by  contestant  to 
testator;  the  term  "business  transacted"  refer- 
ring to  business  transactions  with  third  persons, 
and  not  wiUi  each  other,  and  the  statute  being 
designed  to  enable  a  husband  or  wife  who  had 
transacted  business  with  a  third  person  through 
the  other  as  agent  to  prove  such  business  by  the 
agent  who  transacted  it,  the  principal  not  having 
personal  knowledge  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  IS  645,  646.] 

38.  Appeai.  and  Ebbob— Beview — Habmless 
Ebbob— Evidence. 

In  a  will  contest  by  testator's  daughter  on 
the  ground  that  he  had  an  insane  delusion  that 
she  did  not  care  for  him,  etc.,  it  was  improper, 
but  not  prejudicial  error,  to  allow  her  to  state 
whether  she  failed  to  give  testator  her  confidence 
when  with  him  as  stated  in  his  letter,  and  what 
was  her  course  respecting  advising  testator  as  to 
her  relations  with  ner  husband  before  their  mar- 
riage; contestant  answering  that  the  statement 
in  the  letter  was  not  correct,  and  that  she  was 
perfectly  frank  with  testator. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  gf  4153-4160.] 

39.  Same. 

It  was  improper,  but  not  prejudicial  error, 
to  allow  contestant's  witness  to  state  whether 
the  contestant  exhibited  "at  any  time  any  great- 
er fondness  for  any  iierson  than  she  did  for  her 
father." 

[Ed.  Note.— Fop  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appearand  Error,  gg  4153-4160.] 

40.  Wills— Contest— Testamentaby  Capaci- 
ty—Evidence. 

On  a  will  contest  by  testator's  daughter  on 
the  ground  that  he  had  an  insane  delusion  that 
she  did  not  care  for  him,  proponents  claiming 
that  he  discriminated  against  her  because  of  her 
marriage,  testimony  showing  her  husband's  char- 
acter and  reputation  was  proper, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  i  123.] 

41.  Same. 

Where  a  testator's  mental  capacity  is  ques- 
tioned on  the  ground  of  dementia,  the  inequali- 
ties of  his  will  and  the  nature  and  extent  of  his 
estate  and  the  sources  of  its  acquisition  are 
properly  considered ;  but  where  delusion  is  al- 
leged as  the  ground  of  the  incapacity,  such  mat- 
ters can  only  be  shovni  to  show  that  testator,  if 
the  delusion  be  established,  was  dominated  by 
it  when  the  will  was  executed. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  gg  123.  129.] 

42.  Same. 

On  a  will  contest  by  testator's  daughter  on 
the  frround  that  he  had  an  insane  delusion  that 
she  did  not  care  for  him,  she  coald  show  what 
property  of  her  mother  passed  to  testator,  and 
ite  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  g  123.] 
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43.  TBiAt  —  Motion  to  Exclude  Evidence- 
Motion  Partlt  Bad— Effect. 

A  motion  to  exclude  all  of  a  witness*  tes- 
timony is  properly  overruled,  where  part  of  the 
testimony  is  competent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i  248.] 

44.  Evidence— Opinion  Evidence— Examina- 
tion OF  ExpEBTs— Scope  of  Anbwebs. 

On  a  will  contest  by  testator's  daughter  on 
the  ground  that  he  had  an  insane  delusion  that 
she  did  not  care  for  him,  it  was  prejudicial  er- 
ror to  allow  experts'  testimony  to  assume  an  ar- 
gumentative form  on  the  moral  phases  of  tes- 
tator's conduct  towards  the  daughter  and  her 
rights. 

45.  Wills  —  Tektamentaby  Cap acitt  —  Evi- 
dence. 

On  a  will  contest  by  testator's  daughter  on 
the  ground  that  he  had  an  insane  delusion  that 
she  did  not  care  for  him,  it  was  not  error  to 
exclude  testimony  of  one  called  to  testify  as  to 
testator's  sanity  as  to  what  was  the  general 
character  of  the  issues  in  a  lawsuit  in  which 
witness  waa  counsel  and  in  which  testator  did 
all  the  work  of  preparation,  looking  up  witness- 
es, etc.,  nor  to  exclude  testimony  as  to  whether 
the  issue  in  such  suit  was  whether  one  from 
whom  testator  acquired  land  was  a  monomaniac. 
[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  i  131.] 

46.  Same. 

Questions  asked  proponents'  witnesses  as 
to  whether  they  had  ever  beard  testator's  sanity 
questioned  until  after  his  death  were  properly 
excluded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S  127.1 

47.  Appeal   and  Ebbob— Review— Habmless 
Ebbor— Evidence. 

Though,  on  a  will  contest  by  testator's 
daughter  on  the  ground  that  he  had  an  insane 
delusion,  it  was  improper  to  allow  contestant  to 
ask  a  witness  called  by  proponents  to  prove  tes- 
tator's sanity  whether  witness  had  found  farm- 
ing profitable,  the  error  was  not  prejudicial ; 
the  testimony  appearing  to  have  been  offered  to 
contradict  testator's  statements  in  some  of  his 
letters  that  during  certain  years  he  made  no 
money,  or  to  prove  that  he  had  made  money 
farming. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  if  4153-4160.] 

48.  Wills  —  Testamentary  Capacity  — Evi- 
dence. 

On  an  issue  aa  to  testator's  sanity,  a  witness 
stated  that  testator  waa  very  painstaking,  etc., 
and  that  as  a  bank  director  witness  thought  be 
went  to  extremes  by  seeking  information  of 
bookkeepers  that  should  have  been  obtained  from 
the  cashier,  and  that  testator  had  been  sued  as  a 
director.  Held,  that  it  was  not  error  to  exclude 
evidence  for  proponents  showing  that  the  prin- 
cipal charge  against  testator  and  his  co-directors 
was  that  they  accepted  the  statements  of  officers, 
instead  of  going  to  the  books  and  the  bookkeep- 
ers ;  such  testimony  being  offered  by  proponents 
to  explain  why  testator  did  what  witness  crit- 
icised. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  }  131.] 

49.  Evidence— Hearsay. 

It  was  not  error,  in  a  will  contest,  to  ex- 
clude a  question  asked  a  witness  as  to  whether 
it  waa  understood  that  testator  owned  certain 
real  estate  in  1863  or  earlier. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  1220.] 

50.  Wills— Contest-Evidence. 

On  a  will  contest  by  testator's  daughter,  it 
was  not  error  to  exclude  a  question  asked  by 
proponents  of  the  attorney  who  prepared  the 
will  as  to  whether  he  intended  to  reduce  the 


benefit  contestant  would  receive,  when  he  sug- 
gested to  testator  that  be  substitute  an  absolute 
gift  for  the  annuity  he  named  in  his  first  direc- 
tions aa  to  the  will. 

51.  Same. 

It  was  not  error  to  receive  evidence  tend- 
ing to  show  that  testator  acquired  his  fortune 
through  his  wife  from  a  third  person,  nor  to  ex- 
clude testimony  of  one  who  had  examined  the 
probate  records  that  such  per^^on's  estate  was 
wholly  insolvent  and  paid  a  very  small  dividend 
to  the  creditors. 

52.  Same. 

It  was  improper  to  allow  contestant  to  show 
that  her  stepmother  did  not  send  her  any  notice 
of  testator's  last  illness,  if  the  daughter  could 
have  shown  that  testator  did  not  request  that 
she  be  notified  of  hia  illness. 

53.  Trial— Reception  of  Evidence. 

It  is  not  proper  to  ask  a  witness  an  incom- 
petent question  as  preliminary  to  one  that  Is 
competent. 
51.  Appeal  and  Ebbob— Review— Harmless 

Erbob— Evidence. 

In  a  will  contest,  it  was  harmless  error  to 
allow  contestant  to  show  that  one  from  whom 
testator  acquired  a  large  estate  had  3,000  bales 
of  cotton  burned  la  1863. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §$4153-4160.] 

65.  Wills— Testator's   Mentai,   Oapacity— 
Evidence. 

Where  testator's  mental  capacity  was  in  is- 
sue, it  was  not  error  to  exclude  a  question  asked 
by  proponents  of  an  expert  as  to  what  difficul- 
ty testator's  friends,  family,  and  acquaintances 
would  have  experienced  in  detecting  that  he  was 
insane  between  1805  and  1904,  based  on  the 
supposition  that  he  was  in  the  first  stages  of 
paranoia  in  1880,  when  he  was  about  50  years 
old,  and  that  he  lived  after  the  disease  developed 
24  years. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  49,  Wills,  S  117.] 

56.  Evidence— Opinion    Evidence  —  Mental 
Capacity. 

Where  a  testator's  mental  capacity  was  in 
issue,  it  was  not  error  to  exclude  questions  asked 
physicians,  who  bad  stated  that  they  were  phy- 
sicians in  general  practice  and  had  never  made 
a  specialty  of  treating  diseases  of  the  mind  and 
nervous  system,  as  to  whether  a  general  practi- 
tioner is  as  competent  to  express  an  opinion 
upon  a  case  of  doubtful  mental  disorder  as  one 
of  ability,  who  has  made  a  specialty  of  diseases 
of  the  brain  and  nervous  system  for  a  great 
many  years,  and  whether  witness  believed  that 
they  were  as  capable  of  passing  upon  a  case  of 
doubtful  mental  disorder  as  if  since  the  begin- 
ning of  their  practice  they  had  devoted  them- 
selves as  specialists  to  the  study  and  practice 
of  such  diseases. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §  2314.] 

67.  Same. 

It  was  not  error  to  allow  a  physician  to 
state  his  opinion  as  to  the  condition  of  testa- 
tor's mind,  and  that  testator  was  not  competent 
to  dispose  of  his  property  so  far  as  contestant 
was  concerned,  nor  to  deal  with  matters  concern 
ing  her. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  20,  Evidence,  §  2314.] 

58.  Witnesses  —  Impeacitment— Cboss-Bx- 
amination. 

Under  the  general  rule  that,  when  a  witness 
is  cross-examined  on  a  collateral  matter,  he  can- 
not be  subsequently  contradicted  by  the  party 
afking  the  question,  where,  in  a  will  contest  by 
testator's  daughter,  her  stepmother,  one  of  the 
proponents,  denied  on  cross-examination  that  she 
had  told  contestant  about  a  year  after  the  will 
was  made,  and  after  testators  death,  that  tes- 
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titor  had  not  left  any  word  for  contestant,  that 
hf  bad  spent  his  life  trying  to  forget  her,  and 
(hat  the  stepmother  bad  tried  to  make  bis  life 
IS  happy  as  she  could,  contestant  could  not  con- 
trddict  sDch  testimony. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TOi.  50,  Witnesses,  {  1273.] 

39.  S-uiE — Impeachment — Methods. 

It  was  improper  to  allow  contestant,  for 
the  purpose  of  affecting  the  credibility  of  a  wit- 
ness, whose  deposition  was  taken  upon  cross- 
interrogatories,  to  show  that  an  attorney  and 
brother-in-law  of  one  of  the  proponents  was 
ri^ent  when  the  deposition  was  taken,  and  that 
tiiere  was  no  one  present  representing  contest- 
aiit,  etc,  as  contestant's  remedy  was  to  quash 
tb>>  deposition,  if  it  was  not  taken  according  to 
Kirby's  Dig.  §  3181,  providing  that,  where  a 
depoi-ition  is  taken  apon  interrogatories,  neither 
lurty  nor  his  agent  nor  attorney  shall  be  pres- 
vDt  unless  both  parties  are  present  or  represent- 
ed, or  unless  the  opposite  party  or  bis  agent  or 
attorney  has  been  notified  of  the  time  and  place 
of  taking  depositions,  or  the  party  attending  has 
be«n  notified  to  attend ;  and  the  error  was  ac- 
centuated by  the  court  refusing  to  instruct  that 
the  attorney  had  a  right  to  be  present  at  the 
taking  of  the  deposition. 

60.  Evidence— Opinion   Evidence  —  Mental 
capactty — hyfotuetioaii  questions— su»- 

ncIEAXT. 

In  a  win  contest  by  testator's  daughter  on 
tbe  ground  that  he  bad  an  insane  delusion  that 
she  did  not  care  for  him,  etc.,  which  led  him  to 
discriminate  against  her,  her  hypothetical  case 
was  defective,  where  it  omitted  the  facts  that 
bis  stepchildren  bad  sued  him  for  an  Interest  in 
their  mother's  estate,  that  the  suit  aroused  bit- 
ter feeling  in  the  family  with  whom  the  con- 
testant was  living  against  testator,  and  that  an 
attorney  in  the  suit  did  not  speak  to  te.5tator  up 
to  his  death,  where  without  such  facts  a  reason 
for  testator's  taking  contestant  from  the  custody 
of  one  of  his  stepchildren  did  not  appear,  thus 
tnpporting  contestant's  claim  that  he  was  men- 
tally unsound. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  20,  Evidence,  S§  2369-2374.] 

61.  Same. 

A  hypothetical  question,  based  on  facts  not 
ptBven,  18  defective. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
wl  20,  Evidence,  f  2373.] 

62.  Sake. 

Hypothetical  questions  most  fairly  reflect 
the  evidence,  and  unless  they  do  so  the  resultant 
opinion  evidence  is  not  responsive  to  the  real 
tacts  and  can  have  no  prototive  force. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
'ol.  20,  Evidence,  {  2370.] 

63.  Sams. 

A  hypothetical  case  must  embrace  nndis- 
Pnted  facts  essential  to  the  issue. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
»ol.  20,  Evidence,  f  2370.] 

M.  Same. 

,  In  taking  the  opinion  of  an  expert  on* a 
■■Tpothetical  question,  either  party  may  assume 
ss  proved  all  facts  which  the  evidence  tends  to 
prove,  and  an  opinion  may  be  elicited  upon  the 
"bole  evidence,  or  any  part  thereof. 

(^  Note. — For  cnsi's  in  point,  see  Cent.  Dig. 
"1-  20,  Evidence,  S  2371.] 

65.  Same. 

When  a  party  seeks  to  take  an  expert  opin- 
lOj  upon  a  hypotljetical  question  based  upon  the 
"bole  or  any  selected  part  of  the  evidence,  the 
Wirt  most  so  control  the  form  of  the  question 
tnat  there  may  be  no  abuse  of  his  right  to  take 
|bc  opiiiion ;  the  right  being  subject  to  abuse 
»r  allowing  the  opinion  to  be  so  given  as  to 
■iislead  the  jury,  by  concealing  the  real  signifi- 


cance of  the  evidence,  or  by  unduly  emphasizing 
certain  favorable  or  unfavorable  data. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  f§  2369-2374.] 

McCttlloch  and  Hart,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  PtUaskl  Coun- 
ty; Edward  W.  Wlnfleld,  Judge. 

In  the  matter  of  C.  M.  Taylor's  estate. 
Maud  J.  McCllntock:  contested  a  will  offered 
(or  probate  by  Julia  P.  Taylor  and  another, 
executors.  From  a  Judgment  of  the  circuit 
court  for  contestant  on  appeal  from  the  pro- 
Irate  court,  proponents  and  others  appeal. 
Reversed,  and  remanded  for  a  new  trial. 

Proponents'  third  requested  Instruction,  as 
modified  and  given,  referred  to  under  point 
3  of  the  second  subdivision  of  the  opinion, 
reads  as  follows: 

"Periodical  expressions  by  Dr.  Taylor  of  ap- 
preheusioDS,  or  even  belief,  that  his  daughter 
did  not  lore  Mm  or  had  been  disobedient  or 
was  undutiful,  or  had  deceived  him,  which 
were  made  in  a  spirit  of  anger  after  some 
exciting  provocation,  and  which  did  not  be- 
come a  fixed  and  abiding  belief,  controlling 
his  actions  with  reference  to  bis  daughter, 
would  not  be  a  delusion.  Before  the  Jury  can 
find  that  there  was  any  delusion,  it  must  find 
that  there  was  an  insane  delusion,  which  was 
fixed  and  enduring,  and  which  controlled  the 
miud  and  acts  of  Dr.  Taylor  with  reference 
to  his  daughter;  and,  to  invalidate  the  will 
on  that  account.  It  must  appear  that  such  a 
delusion  existed,  and  that  It  Influenced  the 
making  of  the  will  so  far  as  it  affects  the  con- 
testant. 

"On  the  other  hand.  If,  taking  all  the  evi- 
dence together  and  in  connection  with  the 
provisions  of  the  will  itself,  the  jury  shall 
find  that  C.  M.  Taylor  was  not  of  sound  mind 
and  capable  of  understanding  and  compre- 
hending the  desert  of  his  daughter  at  the 
time  the  will  was  executed,  you  are  instructed 
that  it  was  not  his  will." 

Instruction  8,  given  for  contestant  and  re- 
ferred to  tmder  point  7  of  subdivision  2  of  the 
opinion,  reads  as  follows: 

"A  i>erson  may  be  entirely  sound  mentally 
on  all  subjects  or  as  to  all  individuals  save 
one,  and  as  to  that  particular  subject  or  in- 
dividual his  miud  may  be  so  diseased  as  to 
render  it  impossible  to  say  that  he  is  of  sound 
mind  and  is  capable  of  reasoning  and  exer- 
cising a  sound  judgment  in  regard  to  the  sub- 
ject of  such  delusion,  or  of  comprehending  the 
obligations  he  may  owe  to  the  iDdividual  who 
is  the  subject  of  the  delusion ;  and  the  jury 
are  iustructed,  in  considering  the  aviestlon  as 
to  the  mental  soundness  of  C.  M.  Taylor  and 
his  capacity  to  make  a  will  at  the  date  of 
the  paper  offoved  for  probate,  they  should 
take  into  consideration  all  the  facts  and  cir- 
cumstances adduced  at  this  hearing  bearing 
upon  his  relations  to  his  daughter  and  his 
alleged  delusion  In  regard  to  the  state  of  her 
affection  for  him.  And  If  you  find  that  he  en- 
tertained an  insane  delusion  in  regard  to  her. 
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which  In  any  way  affected  the  disposition 
made  by  him  of  hia  property  in  his  will,  you 
will  find  for  the  contestant,  notwithstanding 
you  believe  he  was  perfectly  sane  and  sound 
mentally  In  all  other  respects,  and  was  so  re- 
garded by  bis  friends  and  business  asso- 
ciates." 

Proponents'  seventh  requested  instruction, 
referred  to  under  point  9,  subdivision  2,  of  the 
opinion,  reads  as  follows: 

"No  disorder  of  the  moral  affections,  feel- 
ings, or  propensities,  unless  it  is  accompanied 
by  Insane  delusion,  will  incapacitate  a  person 
to  make  a  will,  or  invalidate  a  will  when 
made  by  him." 

Proponents'  seventeenth  requested  instruc- 
tion, referred  to  under  point  9,  subdivision  2, 
of  the  opinion,  reads  as  follows: 

"You  are  instructed  a  person  has  the  abso- 
lute right  to  dispose  of  his  property  by  will 
as  he  sees  flt,  and  the  law  does  not  attempt 
to  say  who  should  be,  or  who  should  not  be, 
the  objects  of  his  bounty;  nor  does  It  Inquire 
wtiether  the  will  is  reasonable  or  unreason- 
able, just  or  unjust,  or  even  whether  it  is  nat- 
ural or  unnatural.  In  dealing  with  what  might 
be  deemed  by  others  the  natural  objects  of  his 
affections.  And  although  that  Dr.  Taylor  ex- 
hibited likes  and  dislikes  among  his  relatives 
or  members  of  the  family  for  which  you 
might  not  discern  an  intelligible  reason,  or 
that  his  regard  for  his  daughter  was  not  such 
as  you  would  expect  from  a  father  towards 
his  child,  or  that  be  was  prejudiced  against 
her,  and  that  the  disposition  of  his  property 
by  the  will  was  unnatural  or  unjust,  or  if 
you  find  that  his  affections  were  disordered, 
this  Is  no  ground  on  which  the  law  will  avoid 
his  will;  for  even  moral  insanity — that  is, 
disorder  of  the  moral  affections  or  propensi- 
ties— alone,  unless  accompanied  by  insane  de- 
lusion, is  not  sufficient  to  invalidate  a  will, 
or  to  Incapacitate  a  person  to  make  one." 

Contestant's  requested  instruction  No.  2 
and  proponents'  twenty-flrst  requested  in- 
struction, referred  to  under  point  10,  subdlvl- 
.slon  2,  of  the  opinion,  read  as  follows,  re- 
spectively: 

"(2)  If  the  jury  believe  from  all  the  evi- 
dence that  C.  M.  Taylor  did  not  at  the  time 
the  paper  offered  for  probate  was  executed, 
have  sufficient  mental  capacity  to  understand 
his  natural  obligations  to  his  daughter,  the 
contestant,  and  to  comprehend  her  deserts  as 
his  daughter,  he  was  of  unsound  mind  witbln 
the  meaning  of  the  law,  and  incapable  of 
making  a  will,  and  they  should  find  for  the 
contestant." 

"(21)  If  a  testator  has  the  capacity  to  un- 
derstand bis  obligation  to  his  children,  his 
mere  disregard  of  such  obligation  does  not 
render  his  will  Invalid.  In  such  case  he  umy 
make  such  disposition  as  be  pleases — one 
which  makes  an  unequal  distribution  amongst 
bis  children,  as  well  as  one  which  makes  an 
equal  distribution."  . 

Under  point  4,  subdivision  3,  of  the  opin- 
ion, proponents  complain  that  the  court  err- 


ed In  permitting  contestant  to  answer  the 
question  of  her  counsel:  "In  this  letter  it  is 
stated  that  you  failed  to  give  your  father 
your  confidence  when  you  were  with  him. 
Please  state  if  the  statement  in  the  letter  Is 
correct" — which  she  said  was  not  correct,  and 
also  in  permitting  her  to  answer  the  question, 
"I  wish  you  to  state  what  your  course  was 
in  regard  to  advising  and  informing  your 
father  of  your  relations  with  Mr.  McClintodc, 
during  the  entire  period  of  your  correspond- 
ence and  engagement  to  him,  l>efore  your 
marriage,"'  her  answer  being,  "I  was  perfect- 
ly frank  and  sincere  with  blm." 

Under  point  5,  subdivision  3,  of  the  opinion, 
proponents  complain  that  the  court  improper- 
ly permitted  contestant  to  ask  a  witness  to 
answer  the  question,  "Did  she  exhibit  at  any 
time  any  greater  fondness  for  any  person 
than  she  did  for  her  father?"  witness'  answer 
being,  "She  did  not." 

Under  point  13,  subdivision  3,  of  the  opin- 
ion, it  appears  that,  on  a  witness  called  to 
testify  as  to  testator's  sanity  l>eing  asked  to 
state  the  general  character  of  the  issues  in 
the  lawsuit  in  which  witness  was  testator's 
counsel  and  In  which  testator  did  all  the 
work  of  preparation,  looking  up  witnesses, 
etc.,  objection  was  sustained  to  the  question, 
and  that  objection  was  also  sustained  to  a 
question  as  to  whether  the  issue  in  such  law- 
suit was  one  of  monomania  of  one  from 
whom  testator  acquired  land. 

Under  point  14,  subdivision  3,  of  the  opin- 
ion, contestant  complained  of  the  exclusion 
of  a  question  asked  witnesses  as  to  wheth- 
er they  had  ever  heard  testator's  sanity 
questioned  imtil  after  his  death. 

Under  point  15,  subdivision  3,  of  the  opin- 
ion, it  appears  that  a  witness  called  by  pro- 
ponents to  prove  testator's  sanity  was  asked, 
over  proponents'  objection,  if  he  had  found 
farming  profitable;  the  testimony  appearing 
to  liave  beai  offered  to  contradict  testator's 
statement  that  during  certain  years  he  made 
no  money,  or  to  prove  that  he  had  made 
money  farming. 

Under  point  16  of  the  third  subdivision  of 
the  opinion  it  appears  that  a  witness  stated 
that  testator  was  very  painstaking,  etc.,  and 
that  as  a  bank  director  witness  thought  be 
went  to  extremes  by  seeking  information  of 
bookkeepers  that  should  have  been  gotten 
from  the  cashier,  and  that  testator  had  been 
sued  as  a  director.  Proponents  att^npted 
to  show  by  witness  that  the  principal  charge 
against  testator  and  his  co-directors  was  that 
they  accepted  the  statement  of  officers,  in- 
stead of  going  to  the  books  and  bookkeepers, 
as  explaining  why  testator  did  what  witness 
criticised;  but  the  court  excluded  such  tes- 
timony. 

Under  point  18,  subdivision  3,  of  the  opin- 
ion, proponents  complain  that  the  court  erred 
in  not  permitting  them  to  ask  the  attorney 
who  prepared  the  will  whether  he  intended 
to  reduce  the  benefit  contestant  would  re- 
ceive when  he  suggested  to  testator  that  tea- 
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tator  substitute  an  absolute  gift  of  $10,000 
for  the  annuity  be  named  when  giving  bis 
flnt  directions  as  to  tbe  will. 

Under  point  19,  subdivision  S,  of  tbe  opin- 
ion, proponents  complain  of  tbe  admission 
of  evidence  that  testator  acquired  his  fortune 
tbrough  his  wife  from  one  Dr.  Jordan,  and 
of  tbe  exclusion  of  testimony  of  one  who  ex- 
amined the  probate  records  that  Dr.  Jordan's 
estate  was  insolvent  and  paid  but  a  very 
small  dividend  to  bis  creditors. 

Under  point  21,  subdivision  8,  of  the  (pin- 
ion, contestant  complained  that,*  to  show 
that  Dr.  Jordan  was  a  man  of  great  wealth 
and  that  testator  had  gotten  from  blm  so 
large  an  estate  that  his  belief  as  to  bis  daugh- 
ter's affections  became  disordered  and  in- 
capacitated to  make  a  will,  a  witness  was 
permitted  to  state  that  "In  1863  they  burned 
3,000  bales  of  cotton  belonging  to  Dr.  Jordan." 

Under  point  22,  subdivision  3,  of  the  opin- 
ion, proponents  complain  because  a  witness 
was  not  allowed  to  state  what  diflScuIty  tes- 
tator's friends,  family,  and  acquaintances 
would  have  experienced  in  detecting  that  he 
was  Insane  between  1895  and  1904,  based  on 
the  supposition  that  testator  was  in  the  first 
stages  of  paranoia  as  early  as  1880,  when  be 
was  about  60  years  old,  and  that  he  lived 
after  tbe  disease  developed  24  years. 

Under  point  23,  subdivision  3,  of  the  opin- 
ion, proponents  complain  of  tbe  exclusion  of 
qnestions  asked  experts  on  cross-examination, 
after  each  had  stated  that  he  was  a  physician 
in  general  practice  and  bad  never  made  a 
specialty  of  treating  diseases  of  the  mind  and 
nervous  system,  as  to  whether  they  felt  that 
one  engaged  in  general  practice  Is  as  com- 
petent to  express  an  opinion  upon  a  case  of 
doubtful  mental  disorder  as  a  man  of  ability, 
who  has  made  a  specialty  of  diseases  of  tbe 
brain  and  nervous  system  for  a  great  many 
years,  and  as  to  whether  they  believed  that 
tbey  were  as  capable  of  passing  upon  such 
a  case  as  if  since  the  beginning  of  their  prac- 
tice they  had  devoted  themselves  as  special- 
ists to  tbe  study  and  practice  of  mental  and 
nervous  diseases. 

Under  point  23%,  subdivision  3,  of  the 
opinion,  proponents  complain  because  a  phy- 
sician was  permitted  to  state  his  opinion  as 
to  the  condition  of  testator's  mind,  and  that 
testator  was  not  competent  to  dispose  of  his 
property  so  far  as  contestant  was  concerned, 
oor  to  deal  with  matters  concerning  her. 

Ratcliffe  &  Fletcher  and  Rose,  Hemingway, 
Cantrell  &  Lioughborough,  for  appellants. 
Allen  Sc  Duncan,  C.  J.  Bronston,  and  Moore, 
Smith  &  Moore,  for  appellee. 

WOOD,  J.  Appellee  contends  that  bet 
fatber,  at  tbe  time  the  will  was  executed, 
was  under  the  Insane  delusion  "tbat  she  did 
not  love  blm,  did  not  love  him  as  a  daughter 
sbonid,  or  love  him  as  well  as  she  loved  other 
persons  with  whom  she  was  Intimately  as- 
•odated.  and  that  she  was  ungrateful  for 
and  unappreclative  of  the  great  love  and  care 


that  he  bad  bestowed  on  her."  Appellants 
contend  that  Dr.  Taylor  was  sane  when  be 
executed  his  will,  and  that  its  provision  dis- 
criminating against  her  was  because  of  her 
marriage.  Conceding  that  tbe  evidence  tend- 
ed to  support  tbe  respective  contentions,  we 
win  consider  the  law  applicable  to  such  cases, 
and  then  apply  it  to  the  instructions  In  the 
case  at  bar. 

I.  The'  test  of  testamentary  capacity  as  de- 
clared by  this  court  Is  that  the  testator  shall 
have  capacity  "to  retain  In  memory,  without 
prompting,  the  extent  and  condition  of  bis 
property,  and  comprehend  to  whom  he  was 
giving  It,  and  be  capable  of  appreciating  the 
deserts  and  relations  to  him  of  others  whom 
he  excluded  from  participation  in  the  estate." 
MeCullocb  V.  CJampbell,  48  Ark.  387,  6  S.  W. 
590;  Ouachita  Baptist  College  v.  Scott,  64 
Ark.  349,  42  8.  W.  536.  This  rule  U  sup- 
ported by  the  weight  of  authority.  1  Whar- 
ton &  Stille's  Med.  Jurisprudence,  g  67,  and 
note;  1  Clevenger,  Med.  Jurisprudence  of  In- 
sanity, 8  287,  and  note  1.  The  test  relates, 
not  to  the  moral  quality  of  the  act  done,  but 
to  the  mental  capacity  of  tbe  testator  to  do 
what  he  did;  not  whether  the  testator  did 
actually  appreciate  the  deserts  of  and  relation 
to  him  of  the  one  excluded,  but  whether  be 
had  at  the  time  tbe  capacity  to  do  so.  "It  is 
not  required  tbat  he  shall  in  fact  correctly 
ascertain  tbe  legal  status  of  each  person  who 
apparently  stands  in  natural  relation  to  him. 
In  the  exercise  of  reason,  he  may  move  upon 
false  or  Insulllclent  evidence,  or  by  mistake 
of  law,  and  thus  exclude  from  his  bounty 
those  whom,  but  for  his  error,  be  would  have 
recognized.  Stupid  error,  either  in  his  rea- 
soning or  conclusion.  Is  not  lack  of  testamen- 
tary capacity."  Smith  v.  Smith,  48  N.  J.  Eq. 
566,  25  AU.  11;  1  Wharton  &  Stille's  Med. 
Jur.  p.  73,  I  767.  There  Is  a  clear  distinc- 
tion between  having  the  capacity  to  compre- 
hend deserts  and  actually  comprehending 
them.  Tbe  former  the  law  requires;  the  lat- 
ter It  does  not.  Jurors,  In  their  desire  to 
"even  up"  what  may  seem  to  them  tbe  gross 
inequalities  of  a  will,  are  apt  to  take  tbe  one 
for  tbe  other,  and  treat  them  as  convertible 
terms.  Care,  therefore,  should  be  taken  b} 
tbe  courts  to  see  tbat  the  distinction  men- 
tioned Is  observed;  for  It  Is  precisely  the  one 
that  public  policy  dictates  and  tbe  law  re- 
quires In  order  to  preserve  the  right  and  pow- 
er of  testamentary  disposition.  Greenwood 
V.  Greenwood,  7  Curt  Ecc.  Rep.  434;  In  re 
McDlvltt's  Case,  95  Cal.  17,  30  Pac.  101; 
King  V.  Rowan,  82  Miss.  1,  34  South.  327; 
Biggs  V.  Am.  Tract  Soc.,  95  N.  Y.  511. 

Every  man  has  the  untrammeled  right  to 
dispose  of  bis  property  by  will  as  be  pleases, 
with  only  such  limitations  as  the  statute  mny 
Impose.  The  "English  law,"  said  Lord  Chief 
Justice  Cockburn,  "leaves  everything  to  the 
unfettered  discretion  of  tbe  testator,  on  the 
assumption  that  though.  In  some  instances, 
caprice  or  passion,  or  the  power  of  new  ties, 
may  lead  to  tbe  neglect  of  claims  that  ought 
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to  be  attended  to,  yet  the  Instincts,  affections, 
and  common  sentiments  of  mankind  may  be 
safely  trusted  to  secure,  on  the  whole,  a  bet- 
ter disposition  of  the  property  of  the  dead, 
and  one  more  accurately  adjusted  to  the  re- 
quirements of  each  particular  case,  than  could 
be  obtained  through  a  disposition  prescribed 
by  the  stereotyped  and  inflexible  rule  of  gen- 
eral law."  Banlfs  v.  Goodfellow,  L.  R.  5 
Q.  B.  549.  Therefore  nothing  short  of  men- 
tal unsoundness,  when  measured  by  the  test 
aiwve  announced,  will  avoid  a  will.  Moral — 
or  what  the  books  term  "medical" — insanity, 
a  perversion  of  the  sentiments  and  affections, 
manifested  in  Jealousy,  anger,  hate,  or  resent- 
ment, however  violent  and  unnatural,  will  not 
defeat  a  will,  unless  the  emanation  of  a  de- 
lusion. Lucas  V.  Parsons,  24  Ga.  640,  71  Am. 
Dec.  147;  Schouler  on  Wills,  162,  163;  1 
Wharton  &  Stllle's  Med.  Jur.  78;  16  Am.  & 
Eng.  Enc.  (2d  Ed.)  563;   McCUntock  v.  Curd, 

32  Mo.  411-421,  422;  1  Jarman  on  Wills, ; 

Frere  v.  Peacocke,  1  Rob.  Eccl.  Cas.  448; 
Bohler  v.  Hicks,  120  Ga.  800,  48  S.  B.  307; 
Boardman  v.  Woodman,  47  N.  H.  120;  In  re 
Forman's  Will,  54  Barb.  (N.  Y.)  274;  3  Wlt- 
thaus  &  Becker's  Med.  Jur.  183.  "Testators 
are  not  required  by  law  to  mete  out  equal 
and  exact  Justice  to  all  expectant  relations 
In  the  disposition  of  their  estates  by  will,  and 
the  motives  of  partiality,  affection,  or  resent- 
ment by  which  they  naturally  may  be  in- 
fluenced are  not  subject  to  examination  aud 
review  by  the  courts."  Barricklow  y.  Stew- 
art, 163  Ind.  438,  72  N.  E.  128;  Clapp  v.  Ful- 
lerton,  34  N.  Y.  180,  90  Am.  Dec.  681.  If  one 
has  the  capacity  indicated  to  make  a  will, 
then  he  may  make  It  as  "eccentric,  Injudi- 
cious, and  unjust  as  caprice,  frivolity,  or  re- 
venge can  dictate."  Schneider  y.  VosburgU 
(Mich.)  106  N.  W.  1130;  In  re  Spencer's  Es- 
tate, 96  Cal.  448,  31  Pac.  454;  Rivard  v.  Rlv- 
ard,  109  Mich.  98,  C6  N.  W.  081,  63  Am.  St. 
Rep.  5(56. 

Still  "mind  Is  represented  by  feeling, 
thought,  and  volition,  and  any  departure  In 
these  from  their  normal  relations"  tends  to 
show  mental  disorder.  3  Witthaus  &  Beck- 
er's Med.  Jur.  182.  Therefore,  when  the  men- 
tal capacity  of  a  testator  to  make  a  will  with 
reference  to  a  particular  Individual  is  ques- 
tioned, it  Is  always  proper  to  show  the  state 
of  his  feelings  and  thoughts,  as  manifested 
by  his  words  and  acts  towards  such  Individ- 
ual, and,  indeed,  generally,  In  so  far  as  these 
tend  to  prove  mental  capacity,  or  the  lack  of 
It,  In  making  the  will,  and  whether  the  testa- 
tor at  the  time  was  dominated  by  delusions 
concerning  the  Individual  that  caused  him  to 
make  it.  Ueuce  it  Is  that,  "in  order  to  deter- 
mine the  capacity  of  the  testator's  mind  and 
its  true  action  at  the  time  the  will  is  made,  a 
wider  range  of  inquiry  is  permissible  Into 
facts  and  circumstances,  whether  before  or 
after  the  time  of  making  the  will,  the  better 
to  enable  the  Jury  to  determine  the  probable 
Ftate  of  the  mind,  and  the  extent  and  force  of 
the  restraint,  at  the  time  the  wiU  was  execut- 


ed. The  contrats  of  the  will,  the  manner  In 
which  it  was  written  and  executed,  the  nature 
and  extent  of  the  testator's  estate,  his  family 
and  connections,  their  condition  and  relative 
situation  to  him,  the  terms  upon  which  he 
stood  with  them,  the  claim  of  particular  in- 
dividuals, the  situation  of  the  testator  him- 
self, and  the  circumstances  under  which  the 
will  was  made,  are  all  proper  to  be  shown  to 
the  Jury,  and  often  afford  important  evidence 
in  the  decision  of  the  question  of  the' testa- 
tor's capacity  to  make  the  will."  Tobin  et  al. 
v.  Jenkins'  et  al.,  29  Ark.  151,  157-160,  quot- 
ing Jarman  on  Wills,  79. 

The  test  of  testamentary  capacity  Is  nec- 
essarily the  same,  whether  the  insanity  be 
attributable  to  dementia  or  Insane  delusion 
— paranoia.  While  appellee's  plea  against  the 
win  was  broad  enough  to  cover  dementia,  or 
general  Insanity,  the  evidence  tends  to  show, 
and  appellee  only  contends  for,  paranoia  or 
delusional  insanity.  So  we  will  next  con- 
sider "delusion,"  and  as  synonymous  with 
"insanit]'."  It  Is  for  the  court  to  define 
delusions,  announce  the  rules  for  their  as- 
certainment, and  declare  their  effects.  It 
is  for  the  jury  to  find  whether  a  delusion 
exists  In  any  given  case.  1  Clevenger,  Med. 
Jur.  of  Insan.  pp.  308,  309,  $  23 ;  Proctor  v. 
McClelland,  76  Tex.  574, 13  S.  W.  643 ;  Robin- 
son V.  Adams,  62  Me.  369,  16  Am.  Rep.  473. 
"Paranoia"  is  a  term  used  by  medical  ex- 
perts, alienists,  and  authors  on  medical  Juris- 
prudence to  designate  the  form  of  Insanity 
characterized  by  systematized  delusions.  A 
systematized  delusion  is  one  based  on  a  false 
premise,  pursued  by  a  logical  process  of 
reasoning  to  an  Insane  conclusion.  1  Wharton 
&  Stllie's  Med.  Jur.  §  1020  et  aeq.  There  is 
one  central  delusion,  around  which  other 
aberrations  of  the  mind  converge.  The  term 
"paranoia"  takes  the  place  of  the  word  "mon- 
omania" or  "partial  insanity,"  and  includes 
all  that  was  formerly  meant  by  that  word, 
but  is  considered  a  more  accurate  term  to 
descrit>e  the  peculiar  form  of  delusional  In- 
sanity we  are  now  considerhig.  1  Wharton 
&  Stllie's  Med.  Jur.  $  1022;  1  Clevenger.  * 
Med.  Jur.  of  Insanity,  860.  Mr.  Clevenger. 
in  bis  excellent  work  on  Medical  Jurispru- 
dence of  Insanity,  says:  "The  theory  of 
medical  science  that  there  is  no  such  thing 
as  partial  insanity,  and  that  a  man  is  ei- 
ther sane  or  insane,  is  not  true  in  law,  and 
that  to  establish  unsoundness  of  mind  it  is  not 
necessary  that  it  should  be  general.  It  is 
sufficient  if  proved  to  exist  on  one  or  more 
subjects,  though  In  all  other  respects  the 
individual  may  conduct  himself  with  the 
utmost  propriety.  Within  this  rule  partial 
insanity  or  monomania  invalidates  a  will, 
which  is  its  direct  offspring,  or  where  the 
will  was  in  any  way  the  effect  of  or  the  re- 
sult of  such  insanity,  though  the  testator's 
general  capacity  was  unlmpeached."  1  Clev- 
enger, p.  293,  i  15.  Our  own  court,  in  Sea- 
wel  V.  Dlrst,  70  Ark.  166,  66  8.  W.  1058, 
said:  "The  law  now  recognizes  the  fact,  well 
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established  by  the  Inrestigatlon  and  observa- 
tion of  medical  experts,  that  there  may  be 
a  derangement  of  mind  as  to  a  particular 
subject  and  yet  capacity  to  comprehend  and 
hitelllgently  act  on  other  subjects.  The  fact 
that  the  grantor  was  a  monomaniac  and 
possessed  of  insane  delusions  on  some  sub- 
jects, not  connected  with  the  conveyance  of 
tbe  matters  out  of  which  it  grew,  is  not 
sufficient  to  Invalidate  bis  deed.  To  have 
that  efTect,  the  Insane  delusion  must  be 
snch  as  to  disqualify  blm  from  intelligently 
comprehending  and  acting  upon  the  bnslness 
affairs  out  of  which  the  conveyance  grew." 
See,  also.  Bolting  v.  State,  54  Ark.  001,  16 
a  W.  658;  Green  t.  State,  64  Ark.  534,  43 
S.  W.  973. 

It  is  unquestionably  true  that  one  may 
be  possessed  of  a  delusion  concerning  one 
subject,  and  yet  be  of  sound  mind  on  all 
other  subjects,  according  to  tbe  weight  of 
modem  authority;  and  this  should  be  so 
declared  as  a  proposition  of  law.  Gardner 
on  Wills,  120,  note.  See  Banks  v.  Goodfel- 
low,  Ij,  R.  6  Q.  B.  549;  Taylor  v.  Trlch,  165 
Pa.  586,  30  Atl.  1053,  44  Am.  St  Rep.  679; 
Viw  V.  Clark,  3  Add.  Ecc.  79;  Buswell  on 
Insanity,  p.  19,  c.  1,  8  15;  Id.  p.  270,  c.  9, 
note;  Id.  pp.  380,  381,  c.  11,  ii  273,  274, 
note  S.  The  mere  existence  of  a  delusion, 
however  as  we  have  said,  "Is  not  sufficient 
to  invalidate  a  will.  Its  connection  with 
tbe  will  must  be  made  manifest  and  shown 
to  have  influenced  Its  provisions."  If,  not- 
withstanding the  delusion,  the  will  was  di- 
rectly traceable  to  another  cause,  it  should 
not  be  avoided.  1  Wharton  &  Stille,  |  84: 
Heminway's  Estate,  195  Pa.  291,  45  Atl. 
726,  78  Am.  St  Rep.  815 ;  McGovran's  Will, 
185  Pa.  203,  39  Atl.  816;  Dale  v.  Dale,  36 
N.  J.  Eq.  281 ;  HoUInger  v.  Syms,  37  N.  J. 
Eq.  233;  Relchert  v.  Relchert,  144  Mich. 
295,  107  N.  W.  1057;  Bonordl's  Will,  24  N. 
T.  Snpp.  188;  Trumbull  v.  Gibbons,  22  N. 
J.  Law,  117,  138;  Wetz  v.  Schneider,  34 
Tex.  Civ.  App.  201,  78  S.  W.  394;  Bain  y. 
CUne,  24  Or.  176,  83  Pac.  542;  Bohler  v. 
Hicks.  120  Ga.  800.  48  S.  E.  306;  In  re 
Clapbam's  Estate,  73  Neb.  492,  103  N.  W. 
61 ;  1  Clevenger,  297 ;  Llbby  Potter  v.  Jones, 
20  Or.  239,  25  Pac.  769,  12  L.  R.  A.  161. 

This  delusion,  which  operates  to  defeat  a 
will  made  under  its  Influence,  may  be  defin- 
ed as  follows:    Where  one  conceives  some- 
thing extravagant  and  believes  It  as  a  fact 
when  in  reality  It  has  no  existence,  but  Is 
purely   a   product  of   the  imagination,   and 
where  such  belief  Is  so  persistent  and  per- 
manent that  the  one  who  entertains  It  can- 
not be  convinced  by  any  evidence  or  argu- 
ment to  tbe  contrary,  such  a  one  Is  possess- 
ed of  an  insane  delusion.     Dew  v.  Clark,  3 
.\dd.    Ecc.    79;     1    Wharton    &    Stille,    80; 
Smith  V.  Smith,  48  N..J.  Eq.  570,  25  Atl.  11; 
Am.  Seaman's  Soc  v.  Hopper,  33  N.  T.  624; 
MIddleditch  v.  Williams,  45  N.  J.  Eq.  726, 
17   Atl.  «26,   4   L.    R.    A.    738;     Bohler    v. 
Hicks,  120  Ga.  800,  48  S.  B.  306;   Robinson 


V.  Adams,  62  Me.  369,  16  Am.  Rep.  473; 
Benolst  v.  Murrln,  58  Mo.  307;  Stanton  v. 
Wethewax,  16  Barb.  (N.  Y.)  259;  1  Redfleld 
on  Wills,  c.  8,  J  11,  subd.  20,  21;  Matter 
of  Will  of  White,  121  N.  Y.  406,  24  N.  E. 
935;  Page  on  Wills,  8  104;  Merrill  v.  Rols- 
ton,  6  Redf.  Sur.  (N.  Y.)  252;  4  Words  & 
Phrases,  3644,  verbo  "Insane  Delusions." 
Tbe  above  Is  substantially  the  definition  of 
Sir  John  Nichol  in  1826  in  the  great  case  of 
Dew  T.  Clark,  supra,  and  it  is  one  that  has 
been  approved  and  followed  by  a  majority 
of  cases  and  text-writers  ever  since.  A  de- 
lusion cannot  be  predicated  upon  any  pure- 
ly esoteric  and  abstract  subject  for  the  rea- 
son that  beliefs  concerning  snch  subjects  are 
speculative,  and  could  not  be  proved  false. 
Gass'  Heirs  v.  Gass'  Ez'rs,  3  Humph.  (Tenn.) 
278;  1  Redfleld  on  Wills,  c.  3,  {  11,  subd. 
21.  See,  also.  In  the  Matter  of  Bonard's 
Will,  16  Abb.  Prac.  N.  S.  (N.  Y.)  128;  1 
Clevenger,  303  et  seq. ;  1  Thompson  v.  Qulnby, 
2  Bradf.  Sur.  (N.  Y.)  449;  Thompson  v. 
Thompson,  21  Barb.  107;  Smith's  Will,  52 
Wis.  548,  8  N.  W.  616,  9  N.  W.  665,  38  Am. 
Rep.  756;  Anderson's  Law  Diet  337;  Owen 
V.  Crumbaugh,  228  lU.  380,  81  N.  E.  1044; 
Whipple  V.  Eddy,  161  111.  114,  122,  43  N.  E. 
789. 

But  filial  love  and  gratitude  do  not  belong 
to  a  class  of  theoretical  or  metaphysical  sub- 
jects not  susceptible  of  proof.  Indeed,  there 
Is  scarcely  anything  In  our  civilization  more 
concrete  and  real  than  these  emotions,  grow- 
ing out  of  the  natural  ties  of  blood  and  in- 
cident to  the  family  relation.  Their  pres- 
ence or  absence  la  manifested,  and  may  be 
proved,  in  manifold  ways.  If  a  parent 
believe  that  his  daughter  does  not  love  him, 
or  love  him  as  well  as  she  does  some  others, 
or  is  ungrateful  to  blm,  the  falsity  of  such 
belief  may  be  easily  shown.  The  conduct 
and  declarations  of  tbe  daughter  herself, 
showing  her  mental  status  toward  him  and 
others,  are  original  evidence.  Wigmore  on 
Evidence,  SS  1730,  1715,  349,  190.  "Wherev- 
er the  bodily  or  mental  feelings  of  an  indi- 
vidual are  material  to  be  proved,  the  usual 
expressions  of  such  feelings,  as  made  at 
the  time  in  question,  are  original  evidence. 
If  they  are  the  natural  language  of  the  afl'ec- 
tions,  whether  of  body  or  mind,  they  furnish 
satisfactory  evidence,  and  often  the  only 
proofs,  of  its  existence."  Greenleaf  on  Evi- 
dence, 8  102.  See  Beller  v.  Jones,  22  Ark. 
03;  Jacob  v.  Whltcomb,  10  Gush.  (Mass.) 
255.  It  may  also  be  shown  that  such  errone- 
ous belief  Is  adhered  to  against  all  evklenre 
and  argument  to  the  contrary.  Such  belief 
would  therefore  be  a  delusion. 

But  If  the  belief  be  that  his.  daiishter  does 
not  love  him  as  much  as  he  wishes,  or  as 
much  as  his  daughter  ought,  or  that  his 
daughter  is  not  as  grateful  as  he  wishes,  or 
as  grateful  as  she  (.hould  be,  then  it  is  not 
a  belief  of  tbe  total  want  of  affection  and 
gratitude,  but  only  as  to  the  degree  thereof. 
Such  a  belief  necessarily  is  in  the  domain 
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of  speculation  and  theory,  where  no  proof 
can  discover  Its  error;  for  no  evidence  can 
measure  the  quantum  of  love  and  gratitude 
that  a  father  may  wish  his  child  to  hare  to- 
wards him,  nor  the  quantum  of  love  and 
gratitude  that  a  child  should  have  towards 
its  parent.  The  unexpressed  wishes  of  a  par- 
ent as  to  the  degree  of  love  and  gratitude 
that  he  desired  his  child  to  have  for  him, 
as  well  as  the  quantum  of  love  and  gratitude 
that  a  child  should  have  for  the  parent,  are 
so  purely  psychical,  ethical,  that  they  are 
not  susceptible  of  proof.  A  belief  of  that 
kind  cannot  be  shown  to  be  erroneous;  nor 
can  It  be  shown  that  such  a  belief  would 
not  be  changed  b.v  evidence  and  argument. 
There  Is  no  criterion  by  which  to  demon- 
strate the  error  and  unchangeabillty  of  such 
belief,  and  the  whole  subject-matter  is  In 
the  wide  realm  of  speculation,  and  cannot 
therefore  be  a  delusion.  Anderson's  Law 
Diet.  "Delusion" ;   Buswell  on  Insanity. 

Evidence  isr  the  means  by  which  facts  are 
proved.  All  evidence  must  be  addressed  to 
the  sane  mind.  That  which  no  sane  mind 
would  believe  at  all  does  not  rise  to  the 
dignity  of  evidence;  and  a  belief  in  some- 
thing that  no  sane  man  could  believe  Is  ev- 
idence of  insanity.  1  Wharton  &  Stille,  §  83. 
Evidence,  In  a  legal  sease,  is  external.  It 
Is  brought  Into  the  mind  through  the  senses, 
by  the  mental  faculty  of  perception,  and  ap- 
propriated by  the  faculty  of  reason.  There- 
fore any  evidence  will  produce  some  sort  of 
impression  or  belief  in  the  mind,  correct  or 
Incorrect.  It  is  a  solecism  to  speak  of  a  be- 
lief that  Is  based  on  any  evidence  as  an  in- 
sane belief  or  delusion.  A  belief  grounded 
on  evidence,  however  slight,  necessarily  in- 
volves the  exercise  of  the  mental  faculties 
of  perception  and  reason;  and  where  this  Is 
the  case,  no  matter  how  Imperfect  the  rea- 
soning process  may  be,  or  how  erroneous 
the  conclusion  reached,  it  is  not  an  Insane 
delusion.  Anderson's  Law  Diet.  "Delusion" 
note;  Owen  v.  Crumbaugh,  228  111.  380,  81 
N.  E.  1044;  In  re  Scott's  Estate,  128  Cal.  57, 
60  Pac.  627.  The  distinction  between  an  er- 
roueous  belief  or  mistake,  based  on  evidence, 
and  a  delusion,  is  clearly  drawn  in  Smith  y. 
Smith,  48  N.  J.  Eq.  570,  25  Atl.  12,  as  fol- 
lows: "A  delusion  is  the  mind's  spontaneous 
conception  and  acceptance  of  that  as  a  fact 
which  has  no  real  existence  except  In  the 
imagination,  and  its  persistent  adherence  to 
it  against  all  evidence.  Mistake,  whether  of 
fact  or  law,  moves  from  some  external  In- 
fluence, which  is  weighed  by  reason.  De- 
lusion arises  from  morbid  internal  impulse, 
and  has  no  basis  In  reason."  See,  also,  the 
following:  In  re  McGovran's  Estate,  185  Pa. 
203,  39  Atl.  gl6;  Dohie  v.  Armstrong,  160 
N.  Y.  584,  55  N.  E.  305;  Mlddleditch  v.  Wil- 
liams, 45  N.  J.  Eq.  726,  17  Atl.  826,  4  L. 
K.  A.  7;i8;  Potter  v.  Jones,  20  Or.  239,  25 
Pac.  700,  12  L.  R.  A.  161;  Stelnpuehler  v. 
Werapner  (Ind.  Sup.)  81  N.  E.  482;  Fullick 
T.   Allison,   3   Haggard,   527   (by    Sir   John 


NIchol);  Schouler  on  Wills,  $S  162,  163; 
Clapp  V.  Fullerton,  84  N.  Y.  190,  90  Am.  Dec 
681;  Mullins  et  al.  T.  Ck>ttreil,  41  Miss.  324; 
Young  V.  Mallory,  110  Ga.  10,  35  S.  B.  278; 
Davenport  v.  Davenport,  67  N.  J.  Eq.  320, 
58  Atl.  535;  Amer.  Seamen's  Friend  Soa 
V.  Hopper,  33  N.  Y.  624;  1  Underbill  on 
Wills,  127.  In  1  Redfleld  on  Wills,  p.  'SO, 
c.  3,  note,  it  Is  said:  "A  belief  based  on  evi- 
dence, however  slight,  is  not  a  delusion, 
which  rests  upon  no  evidence  but  mere  sur- 
mise." 

Capacity  is  presumed.  The  burden  of  proof 
is  on  the  one  who  attacks  a  will  on  the  ground 
of  Insanity;  and  if  the  testator's  general 
capacity  is  conceded  the  proof  is  more  dif- 
ficult, and  in  such  cases  the  proof  must  be 
of  the  clearest  and  most  satisfactory  kind. 
Mulllns  V.  Cottrell,  41  Miss.  291;  Smith  v. 
Smith,  48  N.  J.  Eq.  570,  25  Atl.  11;  1  Whar- 
ton &  Stille,  ;    In  re  McGovran's  Will, 

185  Pa.  208,  39  Atl.  816;  Fulle<*  v.  Allison. 
8  Hagg.  527;  Dew  v.  Clark,  3  Add.  Bcc.  79. 

The  instructions  should  be  confined  to  the 
issue,  should  be  based  on  the  evidence,  and 
should  be  considered  as  a  whole.  Armtetead 
V.  Brooks,  18  Ark.  521,  527 ;  Morton  v.  Scnll, 
23  Ark.  289;  Railway  Co.  v.  Trotter,  37  Ark. 
593 :  Railway  Co.  v.  Rosenberry,  45  Ark.  256 ; 
Railway  Co.  v.  Barry,  58  Ark.  198,  23  S.  W. 
1097;  2  Crawford's  Dig.  1826f.  The  court 
should  give  instructions  appropriate  to  any 
theory  of  the  cause  sustained  by  competent  ev- 
idence. "It  Is  therefore  error  for  the  trial 
judge  to  refuse  to  give  a  specific  Instruction 
correctly  and  clearly  applying  the  law  to  the 
facts  of  the  case,  even  though  the  law  is  In  a 
general  way  covered  by  the  charge  given, 
unless  the  court  can  see  that  no  prejudice 
resulted  from  such  refusal."  Railway  Co. 
T.  Crabtree,  69  Ark.  187.  Each  party  has 
the  right  to  have  the  theory  of  the  case  he 
contends  for,  and  which  he  has  adduced  ev- 
idence to  support,  submitted  to  the  jury  up- 
on proper  instructions,  unless  the  court  in 
its  general  charge  has  declared  the  law  so 
that  the  respective  contentions  of  the  parties 
may  be  presented  in  argument  to  the  jury, 
without  unfairness  or  prejudice  to  either. 
Railway  Co.  v.  Weldy,  80  Ark.  454,  97  S. 
W.  452;  Hamilton  Brown  Shoe  Co.  v.  Choc- 
taw Merc.  Co.,  80  Ark.  440,  97  S.  W.  284: 
Ry.  Co.  v.  Hltt,  76  Ark.  233,  88  S.  W.  908. 
990;  Lucklnblll  v.  State,  52  Ark.  45,  11  S. 
W.  963;  Smith  v.  State,  50  Ark.  645,  8  8. 
W.  941. 

II.  Now,  testing  the  instructions  of  the 
trial  court  by  the  principles  above  announced, 
our  conclusions  are  as  follows: 

(1)  The  court  properly  outlined  the  Issues- 
and  correctly  defined  testamentary  capacity 
in  the  first  instruction  asked  by  appellants 
and  modified  and  given  by  the  court. 

(2)  The  court  erred  In  striking  the  second 
paragraph  from  appellant's  request  No.  2. 
The  second  paragraph,  to  wit,  "A  belief 
which  is  founded  on  any  evidence  as  a  basis 
is  not  a  delusion,"  was  a  concise  and  correct 
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proposition  of  law.  It  was  an  Indispensable 
test  for  determining  whether  a  belief  of  the 
class  under  consideration  was  a  delusion, 
because  such  a  belief  Is  of  something  In  Its 
nature  not  Impossible.  It  was  peculiarly  ap- 
propriate here,  because  of  the  testimony  of 
medical  experte  on  behalf  of  the  appellee  de- 
fining a  delusion  as  "a  belief,  an  Idea,  held 
by  a  person  against  such  ordinary  average 
information  or  experience  as  would  to  the 
ordinary  average  Individual  prove  sufficient 
to  cause  him  to  give  up  the  idea."  This  tes- 
timony did  not  meet  the  legal  requirements 
of  a  delusion,  yet  it  was  well  calculated  to 
cause  the  Jury  to  conclude  that  a  belief  was 
a  delusion  If  It  was  held  against  any  evi- 
dence that  would  convince  "the  ordinary 
average  individual"  to  the  contrary;  where- 
as the  law  Is  that  the  most  extraordinary, 
eccentric,  and  absurd  beliefs  are  not  de- 
lusions. If  based  on  any  evidence  and  held 
apilnst  all  evidence.  Anderson's  Law  Diet. 
"Delusion."  In  this  state  of  the  record,  a 
specific  declaration  like  that  contained  in  the 
second  paragraph  was  essential  to  guide  the 
jary  to  the  right  conclusion.  True,  almost 
the  converse  of  the  proiKwltlon  Is  stated  In 
the  first  part  of  the  first  paragraph  defining 
delusion;  but  the  idea  is  not  so  tersely  and 
clearly  conveyed,  and  the  appellants  were 
entitled  to  have  the  proposition  presented  to 
the  Jury  as  they  asked  It,  in  order  to  prevent 
the  Jury  from  being  misled. 

Paragraphs  3  and  4  were  not  Improper,  al- 
tboagh,  had  the  court  given  the  second  para- 
graph, It  would  not  have  been  error  to  strike 
these ;  for  the  fourth  was  in  part  a  repetition 
of  the  Idea  contained  In  the  second,  and  the 
third  was  a  repetition  of  what  had  already 
been  given  in  the  first  instruction. 

(3)  The  modification  by  the  court  of  pro- 
ponoits'  third  instruction,  and  the  giving  of 
the  second  and  third  instructions  for  con- 
testant, authorized  the  Jury  to  find  against 
the  will  If  they  found  that  the  testator  could 
not  comprehend  the  deserts  and  relations  of 
his  daughter.  The  court  was  specifically  re- 
qnested  to  limit  the  Inquiry  as  to  mental  in- 
capacity, and  the  consequent  failure  to  com- 
prehend deserts,  to  that  brought  about  by  the 
delusion.  But  the  court  refused  the  request 
Had  not  the  attention  of  the  court  been 
specifically  directed  to  the  vice  of  these  In- 
stmctions,  we  should  say  that,  taking  the 
Instructions  as  a  whole,  the  proper  construc- 
tion to  be  put  upon  these  would  be  that  the 
mental  incapacity  referred  to  was  that  only 
brought  about  by  the  Insane  delusion  men- 
tioned In  the  other  instructions.  But  the  re- 
fusal of  the  court  to  confine  these  requests 
to  the  specific  issue,  when  Its  attention  was 
called  to  it.  Indicates  that  the  court  was 
willing  that  they  should  be  given  the  broad- 
est sweep  of  which  they  were  susceptible. 
In  that  view,  they  were  inconsistent  with 
other  Instructions,  and  very  misleading  and 
prejudicial  i  for  there  was  a  great  deal  of 
testimony  tending  to  show  at  least  moral  per- 


version or  "medical  insanity,"  if  not  de- 
lusion, and  in  the  absence  of  consistent  and 
clear  instructions  throughout,  confining  the 
Inquiry  to  the  issue  of  delusion,  the  Jury 
might  have  concluded  that  they  were  au- 
thorized to  find  against  the  wUl  because  of 
what  they  considered  the  great  moral  per- 
versity of  Dr.  Taylor  towards  his  daughter, 
which  might,  in  their  opinion,  have  rendered 
him  Incapable  of  comprehending  her  deserts. 
Moreover,  the  modification  of  appellants' 
third  request  by  the  paragraph  added  gave 
the  whole  Instruction  a  bad  form,  for  the 
modification  was  not  germane  to  the  para- 
graph modified.  It  presented  an  independ- 
ent proposition  of  law,  and  should  have  been 
asked  and  given,  with  the  limitation  indi- 
cated, as  a  separate  proposition.  The  court 
erred,  therefore,  in  modifying  the  third  re- 
quest of  appellants  by  adding  the  second 
paragraph,  and  also  in  giving  the  second  and 
fourth  at  appellee's  request  without  the  limi- 
tation Indicated.  See,  in  addition  to  cases 
already  cited  on  this  point  supra,  Benolst 
V.  Martin,  68  Mo.  307;  Lucas  v.  Vartons,  24 
Ga.  640,  71  Am.  Dec.  147 ;  Williams'  Bx'r  v. 
WlMlams,  00  Ky.  28,  13  S.  W.  252;  In  re 
Kendrlcks'  Estate,  130  Cal.  360,  62  Pac.  609; 
Hardenburg  v.  Hardenburg,  133  Iowa,  1,  109 
N.  W.  1015. 

(4)  The  court  did  not  err  In  modifying  ap- 
pellants' fifth  request.  The  idea  contained 
In  the  part  stricken  out  had  been  sufficiently 
covered  in  the  first  and  fourth  instructions 
given  at  the  Instance  of  appellants. 

(5)  The  first  instruction  given  at  the  in- 
stance of  appellee  was  erroneous.  It  was  not 
In  conformity  with  the  law  we  have  an- 
nounced as  to  delusion.  It  was  not  enough 
that  the  belief  should  be  false  and  without 
foundation  of  fact  to  rest  upon,  but  it  must 
also  be  adhered  to  against  all  evidence  and 
argument.  The  element  of  this  ijersistency 
of  the  belief  is  entirely  absent  Moreover, 
the  court  must  never  declare  as  a  matter 
of  law  that  a  delusion  exists  upon  any  given 
state  of  facts.  In  this  peculiar  class  of 
cases  it  is  never  a  question  of  law  for  the 
court  to  determine  whether  a  delusion  exists 
In  any  case.  That  Is  for  the  Jury.  See  cases 
noted  on  this  point. 

(6)  We  have  already  considered  the  defects 
in  instructions  2  and  4  given  on  motion  of 
appellee. 

(7)  Instruction  No.  8,  given  on  appellee's 
motion,  was  the  law. 

(8)  Of  the  remaining  requests  of  appellants 
the  court  did  not  err  in  refusing  those  num- 
bered, respectively,  8,  10,  11,  13,  14,  15,  16, 
18,  19,  and  22.  Such  of  these  as  were  cor- 
rect were  sufficiently  covered  by  those  given 
and  which  should  have  been  given. 

(0)  The  court  should  have  given  the 
seventh.  The  seventeenth  which  was  of  the 
same  purport,  but  argumentative  in  form, 
was  properly  refused. 

(10)  As  the  court  had  given  appellee's  re- 
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quest  No.  2,  it  should  also  have  giTen  ap- 
pellants' request  No.  21. 

(11)  Requests  of  appellants  numbered  9, 12, 
and  20  were  all  substantially  to  the  same  ef- 
fect, and  were  designed  to  present  appellants' 
theory  that  the  marriage  of  appellee  was  the 
cause  of  the  discrimination  against  her  In 
the  win  of  her  father.  If  Dr.  Taylor  was 
the  final  victim  of  a  delusion  that  his  daugh- 
ter did  not  love  him  (which  first  began  in  a 
mere  apprehension  that  she  might  not,  as 
early  as  187S,  and  which  progressed  until  it 
developed  into  a  positive  and  persistent  con- 
viction), it  is  certain  that  it  did  not  dominate 
him  prior  to  her  marriage  to  the  extent  of 
causing  him  to  deny  her  any  of  the  comforts 
or  luxuries  of  life  that  could  contribute  to 
her  physical  or  mental  well-being.  Prior  to 
that  time  he  seemed  extremely  solicitous  of 
her  welfare.  He  was  generous  and  indulgent 
He  gave  her  excellent  educational  advan- 
tages and  extensive  travel  in  this  coimtry  and 
In  Europe.  He  administered  without  stint  to 
her  every  want  and  denied  her  no  pleasure, 
except  that  of  showing  her  fondness  and  de- 
votion to  her  friends  and  those  whom  she  lov- 
ed. At  this  he  complained,  and  in  some  in- 
stances be  protested  in  such  an  unnatural 
way  as  to  warrant  the  conclusion  that  all 
his  devotion  to  his  daughter  was  tinged  with 
supreme  selfishness,  and  that  there  was  a 
great  and  unnatural  jealousy  on  his  part  to- 
wards his  daughter  because  of  her  affections 
for  others.  But,  notwithstanding  all  this, 
there  was  no  diminution  of  his  love  and  de- 
votion to  her,  and  no  curtailment  of  the  bene- 
fits and  kindnesses  extended  toward  her,  un- 
til she  married  against  his  will.  He  told  her 
before  that  If  she  married  McCUntock  it 
would  separate  them  forever,  and  begged  her 
on  his  knees  not  to  do  so,  and  further  told 
her  that  If  she  did  marry  McCUntock  she 
could  never  expect  a  dollar  of  his  estate. 
Cotemporaneously  with  the  marriage  a  mark- 
ed change  came  over  Dr.  Taylor,  which  was 
«ver  thereafter  manifested  in  his  conduct  to- 
wards her.  He  apparently  lost  all  affection 
for  her.  He  ceased  to  show  any  except  a 
nominal  Interest  in  and  solicitude  for  her, 
himself  attributing  the  fact  of  her  marriage 
as  the  deciding  point  "from  which  their  paths 
forever  would  be  divergent."  He  ceased 
thereafter  to  write  to  her  regularly  at  short 
intervals,  as  had  been  his  custom.  He  up- 
braided her  in  the  letters  he  did  write  for 
her  marriage,  saying  that  he  could  never  on 
that  account  enter  her  home,  and  that  It  had 
prevented  them  forever  from  living  together. 
He  refused  to  let  her  first-bom  be  called  for 
him,  giving  as  his  reason  that  he  could  not 
consent  for  his  name  to  be  coupled  with  one 
who  had  done  him  so  great  a  wrong.  He  re- 
ferred to  the  great  wrong  she  had  done  him 
by  her  marriage,  saying  that  he  "believed 
that  God  would  in  some  way  punish  her  for 
her  disobedience  and  ungratefulness."  He 
would  not  let  the  matter  be  discussed  with 
htm  by  his  most  intimate  friends,  who  sought 


to  reconcile  him  to  the  condition;  and  at 
last,  toward  the  close  of  his  life,  it  is  shown 
that  he  would  turn  pale,  become  angry,  com- 
press his  lips,  and  leave  the  home  of  his 
most  intimate  friend  when  her  name  was 
mentioned.  Finally,  after  weeks  of  consid- 
eration and  consultation  with  his  attorney, 
going  over  the  whole  matter  of  his  estate  and 
how  he  wished  It  distributed  in  his  will,  he 
calmly  and  deliberately  had  the  clause  writ- 
ten which  practically  disinherited  her. 

From  a  consideration  of  the  testimony 
which  tends  to  establish  the  above  facts,  in 
connection  with  all  the  other  evidence,  ap- 
pellants contend  that  Dr.  Taylor  was  of 
sound  mind  when  he  made  his  will  and  dis- 
criminated against  his  daughter  therein  sole- 
ly on  account  of  her  marriage;  and  it  is 
from  this  viewpoint  especially  they  predi- 
cate the  theory  that,  no  matter  if  Dr.  Taylor 
was  possessed  of  a  delusion  concerning  his 
daughter's  affections  for  him  at  the  time  he 
made  the  will,  such  delusion  did  not  domi- 
nate him  In  the  provision  concerning  her,  but 
that  this  was  caused  through  resentment  on 
account  of  her  marriage.  It  was  upon  this 
contention  and  theory  that  the  requests  under 
consideration  were  made,  and  we  are  un- 
able to  see  how  there  could  be  a  fair  trial 
of  the  cause  with  that  theory  omitted  from 
the  charge  of  the  court.  This  was  such  a 
distinctive  contention  and  feature  of  the  case, 
as  developed  by  the  proof,  we  are  of  the 
opinion  that  the  appellants  were  entitled  to 
have  it  sent  to  the  Jury  under  one  of  the 
above  specific  requests  for  instructions,  ac- 
cording to  the  authorities  heretofore  dted. 

III.  We  will  next  consider  the  rulings  of 
the  court  in  the  admission  and  exclusion  of 
testimony,  taking  up  the  alleged  errors  by 
the  number  and  in  the  order  presented  in 
the  briefs,  and  for  brevity  only  discussing 
those  that  we  consider  reversible. 

(1)  The  court  refused  to  permit  Miss  Jor- 
dan to  answer  the  following  question:  "Don't 
you  know  it  to  be  a  fact  that  In  that  matter 
[meaning  the  suit  of  the  Jordan  heirs  against 
Dr.  Taylor]  very  great  bitterness  of  feeling 
grow  up  on  account  of  the  difference  between 
Col.  Johnson  and  Dr.  Taylor,  in  which  your 
feelings  entered?"  The  question  was  compe- 
tent, but  the  error  in  not  allowing  the  an- 
swer was  not  prejudicial,  because  the  in- 
formation sought  had  already  been  substan- 
tially elicited  on  cross-examination. 

(2)  The  testimony  of  appellee  was  compe- 
tent. Our  statute  provides  that  "in  civil  ac- 
tions no  witness  shall  be  excluded  because 
he  is  a  party  to  the  suit,  or  Interested  In  the 
issue  to  be  tried :  provided,  In  actions  by  or 
against  executors,  administrators,  or  guard- 
ians in  which  judgment  may  be  rendered  for 
or  against  them,  neither  party  shall  be  al- 
lowed to  testify  against  the  other  as  to  any 
transactions  with  or  statements  of  the  tes- 
tator. Intestate  or  ward,  unless  c?illed  to  testi- 
fy by  the  opposite  party."  Section  3093,  Kir- 
by's  Dig.    This  statute  has  no  application  la 
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a  case  InToIWng  a  contest  over  tl^e  probate 
of  a  will.  It  was  intended  to  protect  the 
estates  of  deceased  persona  from  the  attacks 
of  persona  who  had,  or  claimed  to  have  had, 
basiness  transactions  witb  the  deceased  prior 
to  his  death,  and  who  are  seeking  to  establish 
claims  against  his  estate.  This  is  clearly 
shown  by  the  language,  which  declares  that 
it  is  In  actions  where  judgments  may  be  ren- 
dered for  or  against  the  executors,  admin- 
istrators, etc.  In  other  words,  where  a  party 
seeks  to  obtain  a  Judgment  against  the  repre- 
sentatives of  the  estate  of  the  deceased,  and 
thus  to  impair  or  reduce  the  estate,  the  stat- 
ute applies;  but  it  cannot  apply  to  contro- 
▼orsles  between  devisees  among  themselves 
over  a  will,  or  between  devisees  or  legatees 
and  the  heirs,  as  to  the  distribution  of  the  es- 
tate by  will  or  otherwise,  for  in  such  case  the 
corpus  of  the  estate  is  in  no  manner  affected. 
There  can  in  such  cases  be  no  judgment  ren- 
dered for  or  against  the  administrator  or  ex- 
ecutor as  such  by  which  the  estate  Is  im- 
paired or  reduced.  In  re  Miller's  Estate,  88 
Pae  338,  and  the  many  authorities  cited 
therein;  also  other  cases  cited  In  appellee's 
brief. 

(3)  The  court  erred  in  admitting  the  testi- 
mony of  the  husband  of  contestant  to  ptove 
the  copy  of  the  letter  of  contestant  to  her  fa- 
ther, dated  May  7,  1895,  and  in  admitting  the 
copy  In  evidence.  Section  3095  of  Kirby's  Di- 
gest provides  that  "either  husband  or  wife 
shall  be  allowed  to  testify  for  the  other  in 
regard  to  any  business  transacted  by  the  one 
for  the  other  In  the  capacity  of  agent"  The 
copying  of  the  letter  by  the  husband  of  appel- 
lee, at  her  request,  was  not  "business  trans- 
acted by  the  one  for  the  other  in  the  capacity 
of  agent"  The  term  "any  business  transact- 
ed" refers  to  business  transactions  with  third 
parties,  not  with  each  other.  The  copying  of 
the  letter  was  not  a  business  transaction  in 
which  he  could  act  as  her  agent;  she  being 
present  The  design  of  the  statute  was  to 
enable  the  husband  or  wife,  who  had  trans- 
acted business  with  some  third  party  through 
the  other  as  agent,  to  prove  such  business  by 
the  agent  who  transacted  it;  the  principal 
not  having  personal  knowledge  thereof.  The 
testimony  was  clearly  incompetent.  Plngree 
V.  Johnson,  69  Vt  225,  39  Atl.  202 ;  Hazer  v. 
Strelch,  92  Wis.  505,  66  N.  W;  720 ;  First  Nat 
Bank  v.  Wright,  101  Mo.  App.  242,  78  8.  W. 
686,  688.  See,  also,  Railway  Co.  v.  Ford,  71 
Atk.  192,  71  8.  W.  947. 

(4  and  5)  Error,  but  not  prejudicial. 

(6  to  8)  It  was  proper  to  permit  testimony 
showing  the  character  and  reputation  of  Mr. 
McCUntock. 

(9)  In  will  contests,  where  the  unsoundness 
of  mind  alleged  is  dementia,  the  inequalities 
of  the  win,  the  nature  and  extent  of  the  es- 
tate, and  the  sources  of  its  acquisition,  are 
proper  to  be  considered  in  determining  the  tes- 
tamentary capacity.  Where  delusion  Is  alleg- 
ed as  the  ground  of  incapacity,  this  principle 
can  have  no  application,  further  than  to  show 
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that  the  testator,  if  the  delusion  be  establish- 
ed, was  dominated  by  It  at  the  time  the  will 
was  executed.  For  this  ptupose  the  testi- 
mony is  competent,  just  as  It  is  competent,  in 
cases  of  dementia,  to  show  lack  of  testamen- 
tary capacity. 

(10)  The  testimony  of  Ck>I.  Johnson,  which 
tended  to  show  what  property  of  appellee's 
mother  passed  into  the  hands  of  Dr.  Taylor, 
and  its  value,  was  proper.  The  court,  bow- 
ever,*  should  be  careful  to  limit  It  to  that,  and 
not  permit  the  testimony  along  this  line  to 
bring  in  collateral  matters  that  are  calculated 
to  prejudice  the  rights  of  appellants.  Such 
was  the  effect  of  some  of  the  testimony  of 
Ciol.  Johnson,  contained  in  subdivision  No.  10, 
which  the  court  should  have  excluded. 

(11)  No  error  In  the  ruling,  for  the  reason 
that  a  part  of  the  testimony  of  Col.  Johnson 
was  competent  The  motion  was  general,  to 
exclude  all. 

(12)  The  court  permitted  the  testimony  of 
experts  to  assume  an  argumentative  form  on 
the  moral  phases  of  Dr.  Taylor's  conduct  to- 
wards his  daughter  and  her  rights.  This 
was  highly  Improper  and  prejudicial. 

(13  and  14)  No  error  In  the  rulings. 

(15)  Error.  Too  remote.  Collateral  matter 
was  introduced ;  but  it  was  not  prejudicial. 

(16  to  19)  Rulings  were  correct 

(20)  The  coiurt  erred  in  permitting  counsel 
for  contestants  to  ask  Mrs.  Taylor  this  ques- 
tion: "Did  you  send  his  daughter,  Mrs.  Mc- 
cyintock,  any  notice  of  bis  illness?"  She  an- 
swered, over  the  objeetlons  of  appellants,  that 
she  did  not,  and  was  then  examined  further 
as  to  her  reasons  for  not  doing  so.  This  was 
wholly  impertinent  matter.  It  was  not  re- 
sponsive to  anything  that  was  brought  out  on 
the  examination  in  chief,  and  was  not  proper 
as  original  evidence  for  any  purpose.  If  the 
reason  why  appellee  was  not  present  at  her 
father's  bedside  In  his  last  illness  was  on  ac- 
count of  her  not  receiving  notice  of  such  ill- 
ness, this  testimony  did  not  tend  to  prove  It, 
and  at  least  was  not  the  best  evidence  of  that 
fact  Appellee  was  a  witness,  and  she  was 
the  only  one  who  could  testify  that  she  did 
not  receive  notice  of  her  father's  last  illness; 
for  that  was  knowledge  necessarily  peculiar 
to  her,  and  her  testimony  only  could  be  ad- 
missible evidence  of  that  fact  It  Is  never 
permissible  to  ask  a  question  that  Is  itself  In- 
competent as  preliminary  to  one  that  Is  com- 
petent It  was  competent  to  prov^,  under  cer- 
tain conditions,  that  Dr.  Taylor  made  no  re- 
quest that  bis  daughter  be  notified  of  his  last 
Illness ;  but  it  was  a  question  to  be  asked  di- 
rect, if  at  all,  and  without  unnecessary  and  In- 
competent preliminaries.  It  was  not  compe- 
tent for  the  purpose  of  showing  personal  ani- 
mosity of  Mrs.  Taylor  towards  appellee.  It 
did  not  tend  to  show  that  It  was  not  com- 
petent to  show  Mrs.  Taylor's  hostile  attitude 
in  the  contest,  for  that  was  patent  from  the 
proceedings.  Indeed,  it  was  wholly  Incompe- 
tent for  any  purpose  whatever,  and  It  seems 
to  as  it  had  no  other  tendency  than  to  arouse 
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nndne  aympa^y  on  the  one  liand,  and  preju- 
d4ce  on  the  otber. 

(21)  This  was  harmless  error. 

(22  and  23)  The  rulings  were  correct 

(231^)  This  was  not  prejudicial  error. 

(24  and  25)  The  ruling  was  error.  On  cross- 
examination  Mrs.  Taylor  was  asked  with  ref- 
erence to  a  conversation  between  herself  and 
appellee  on  a  train  between  Memphis  and 
Louisville.  The  question  asked  her  was  as 
follows:  "I  win  ask  you,  Mrs.  Taylor,  if, 
when  she  came  into  the  train  to  see  you,  she 
asked  you  if  her  father,  had  left  any  word  for 
her,  and  if  you  didn't  respond,  'No,  he  had 
spent  his  life  trying  to  forget  yon,'  and  that 
you  had  tried  to  make  bis  life  as  happy  as 
you  could?"  Her  reply  was,  "I  positively  said 
nothing  of  the  kind."  Appellee  was  called  In 
rebuttal,  and  over  the  objections  of  appellants 
the  following  occurred:  "Q.  Mrs.  McClintock, 
did  you  have  the  conversation  referred  to,  at 
the  time  I  mentioned,  with  Mrs.  Taylor,  on 
the  train  between  Memphis  and  LiOuIsviUe? 
A.  I  did.  Q.  Did  you,  in  that  conversation, 
ask  her  If  your  father  left  any  message  for 
you  or  any  remembrance?  State'what  you 
asked  her.  A.  I  asked  her  if  my  father  left 
any  word  for  me  of  love  or  forgiveness ;  that 
it  meant  more  to  me  than  anything.  Q.  Please 
state  what  reply  was  made  to  that  question. 
A.  And  as  I  remember  it,  and  It  is  very  dis- 
tinct in  my  mind^  she  said  that  he  si>ent  bis 
life  In  trying  to  forget  me.  Q.  (by  a  juror). 
Said  what?  A  That  he  spent  bis  life  in  try- 
ing to  forget  me,  and  that  she  tried  to  make 
his  life  as  happy  as  she  could." 

Conceding,  as  appellee  contends,  If  Dr.  Tay- 
lor had  stated  to  Mrs.  Taylor  that  "he  had 
spent  his  life  trying  to  forget"  appellee,  that 
It  would  have  been  proper  for  appellee  to 
have  shown  that  fact,  and  conceding,  further, 
If  Dr.  Taylor  did  not  so  state,  that  It  was 
proper  to  show  that  Mrs.  Taylor  told  appellee 
that  he  did  so  state,  for  the  purpose  of  Im- 
peaching Mrs.  Taylor's  testimony,  still  the 
above  testimony  fell  far  short  of  proving, 
or  even  tending  to  prove,  such  a  state  of  facts 
as  that.  The  questions  asked  above  did  not 
call  for  anything  Dr.  Taylor  said  to  Mrs. 
Taylor  concerning  Mrs.  McClintock.  Mrs. 
Taylor  was  not  asked  what  Dr.  Taylor  stated 
to  her  and  she  repeated  to  Mrs.  McClintock, 
and  Mrs.  McClintock  was  not  asked  what 
Mrs.  Taylor  told  her  Dr.  Taylor  had  said. 
The  conversation,  If  It  occurred  In  the  man- 
ner indicated  by  the  question  asked  Mrs. 
Taylor,  was  about  one  year  subsequent  to 
the  making  of  the  will,  and  was  about  a 
matter  wholly  immaterial  and  Irrelevant  to 
the  issue  of  whether  or  not  Dr.  Taylor,  when 
he  made  his  will,  was  possessed  of  a  delu- 
sion which  Influenced  him  to  disinherit  ap- 
pellee. So  the  above  testimony  falls  under 
the  ban  of  the  general  rule  that,  "when  a 
witness  Is  cross-examined  on  a  matter  col- 
lateral to  the  issue,  he  cannot  be  subsequent- 
ly contradicted  by  the  party  asking  the  ques- 
tion."   McArtbur  t.   State,  59  Ark.  435,  27 


8.  W.  628;  Plnnkett  T.  State,  72  Ark.  412. 
82  S.  W.  845 ;  Jones  t.  Malvern  Lbr.  Co.,  5S 
Ark.  125,  23  S.  W.  679 ;  Butler  v.  State,  3* 
Ark.  485.  The  evidence  did  not  tend  to  ebow 
any  hostile  feeling  on  the  iiart  of  Mrs.  Tay- 
lor towards  appellee,  and  was  evidently  not 
Introduced  for  that  purpose,  but  for  the  par- 
pose  of  impeachment 

(26)  The  deposition  of  one  Epes  Randolpli 
was  taken  on  Interrogatories  and  cross-Inter- 
rogatories before  a  notary  public  in  Arizona. 
Randolph  was  present  at  the  scene  between 
Dr.  Taylor  and  the  appellee  at  the  Gait  House 
in  Louisville,  Ky.  He  testified,  among  otber 
things,  that  he  heard  appellee  on  that  oc- 
casion tell  her  father  that  she  no  longer 
loved  him  or  respected  his  wishes,  but  hated 
him  and  intended  to  marry  McClintock. 
These  statements,  if  true,  were  exceedingly 
Important ;  for,  if  true,  they  tended  to  prove 
that  if  Dr.  Taylor  believed  bis  daughter  did 
not  love  him,  his  belief  was  true,  and  there- 
fore could  not  be  a  delusion.  Appellee  de- 
nied that  she  made  any  such  statements,  and 
the  sharp  conflict  In  the  evidence  at  this  point 
rendered  the  credibility  of  the  witness  Ran- 
dolph a  matter  of  signiflcance  to  the  cause 
of  proponents.  In  order  to  lessen  or  destroy 
the  credlbleness  of  this  testimony,  appellee 
called  in  rebuttal  one  Winn,  who  was  a  law- 
yer, and  a  brother-in-law  of  Mrs.  Taylor,  and 
who  testified,  over  the  objection  of  appel- 
lants, substantially  that  be  was  present  when 
the ,  deposition  of  Randolph  was  taken,  and 
that  there  was  no  one  present  representing 
the  contestant ;  that  he  went  out  to  Arizona 
for  the  purpose  of  interviewing  Randolph 
with  reference  to  the  case  and  taking  his 
deposition  If  he  found  that  he  would  make 
a  witness;  that  he  had  the  agreement  to 
take  the  deposition  and  the  interrogatories 
and  cross-interrogatories  sent  to  him,  and 
read  them  over  with  Mr.  Randolph.  He  did 
not  ask  him  any  questions,  and  none  were 
asked  him,  except  the  reading  of  the  inter- 
rogatories that  were  sent  out.  The  agree- 
ment, caption,  and  certificate  attached  to  the 
deposition  of  Randolph  were  by  agreement 
read  to  the  Jury.  The  appellants  moved  the 
court  to  Instruct  the  Jury  that  witness  Winn 
had  a  right  under  the  law,  to  be  present  at 
the  taking  of  the  deposition  of  Epes  Ran- 
dolph ;  but  the  court  refused,  and  the  appel- 
lants duly  saved  their  exceptions. 

It  wa's  error  to  attempt  the  Impeachm^it 
of  this  witness  Randolph  by  this  method. 
The  law  prescribes  how  a  witness  may  be 
Impeached.  Section  3138  of  Klrby's  Digest. 
The  method  adopted  here  la  not  found  In 
the  law,  and  It  would  be  very  unfair  to  the 
witness,  who  Is  absent,  and  to  the  party  re- 
lying on  the  testimony  of  such  a  witness,  to 
permit  It  to  be  called  in  question  in  a  man- 
ner not  prescribed  nor  contemplated  by  the 
statute.  Section  3181,  Klrby's  Digest,  pro- 
vides that  'Vhere  a  deposition  Is  taken  upon 
Interrogatories,  neither  party  nor  his  agent 
nor  attorney  shall  be  present  at  the  examlna- 
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tlon  of  the  wltnesa  unless  both  parties  are 
present  or  represented  by  an  agent  or  at- 
torney, or  nnless  the  opposite  party,  or  bia 
•gent  or  attorney,  has  been  seasonably  noti- 
fied of  the  time  and  place  of  taking  the  depo- 
sitions, or  the  party  attending  has  been  noti- 
fied by  the  opposite  party  to  attend."  The 
deposition  was  talcen,  it  appears,  by  agree- 
ment, and  It  is  not  pretended  by  appellee  that 
the  above  statnte  was  not  fully  compiled 
witli.  If  not  complied  with,  his  remedy  was 
to  quash  the  deposition  for  failure  to  do  so, 
but  not  to  attack  it  by  the  sudden  and  im- 
provised methods  adopted  here  In  the  midst 
of  the  trial.  The  court,  having  erred  In  ad- 
mitting the  testimony  of  Winn  In  the  first 
instance,  only  accentuated  it  by  refusing  to 
attonpt  even  to  mollify  its  prejudicial  efCect 
by  telling  the  Jury  that  Winn  had  a  right  to 
be  present  when  the  deposition  was  taken. 

IV.  We  Iiave  now  considered  all  the  assign- 
ments of  error  urged  here  for  reversal  ex- 
cept those  presented  and  argued  under  the 
bead,  "The  court  should  have  given  a  per- 
emptory Instruction  sustaining  the  will,"  or 
"tiiat  the  verdict  is  not  sustained  by  tlie  evi- 
dence." Under  this  head  the  appellants  in- 
sist that  "contestant's  hypothetical  case  omits 
facts  that  were  essential  and  contains  state- 
ments that  were  not  facts."  The  hypothet- 
ical question  of  appellee  was  defective  in  two 
Important  particulars: 

(1)  It  states  with  sufficient  accuracy  of  de- 
tail the  facts  which  the  evidence  tended  to 
slMW  alraut  Dr.  Taylor's  taking  his  daughter 
to  Little  Rock  to  live  after  the  death  of  bis 
wife;  that  in  compliance  with  her  dying  re- 
quest tliat  appellee  and  Miss  Jordan  should 
not  be  separated,  and  that  the  latter  should 
rear  appellee.  Dr.  Taylor  arranged  to  have 
appellee  and  Miss  Jordan  live  with  their 
uncle.  Mr.  Richard  Johnson,  In  Little  Rock. 
It  states  correctly  the  circumstances  and  con- 
ditions of  her  home  life  with  these  relatives 
from  the  time  she  was  taken  there  in  1878  till 
sbe  was  taken  away  in  1882,  showing  the  con- 
duct of  Dr.  Taylor  towards  her  on  the  occa- 
sion of  bis  visits  to  her  and  her  conduct  to- 
wards him,  and  showing  that  Miss  Jordan 
had  treated  appellee  as  a  mother  would  treat 
ber  child  during  all  this  time,  and  that  ap- 
pellee loved  her  as  a  mother,  etc.  After  all 
this  is  shown,  the  question  states  that:  "In 
18S2  Dr.  Taylor  took  the  daughter  away  from 
Miss  Jordan  and  the  family  with  which  she 
was  stopping,  without  indicating  to  them  his 
intention  of  putting  her  in  the  permanent  cus- 
tody of  others,  and  placed  her  In  the  care  of 
his  brother  and  sister-in-law,  Mr.  and  Mrs. 
fflp  Taylor,  at  Winchester,  Ky.,  saying  to  the 
latter  that  he  did  not  like  the  Influences  sur- 
rounding her  at  Little  Rock  and  that  be  did 
not  think  Miss  Jordan  a  proper  person  to 
raise  her,  assigning  as  his  reason  that  he  was 
afraid  his  daughter's  affections  would  be 
weaned  from  him."  The  question  omits  the 
following  facts,  which  are  undisputed,  and 
which  were  proved  by  the  witnesses  for  ap- 


pellee: That  a  suit  had  been  brought  by  the 
Jordan  heirs,  Miss  Jordan,  herself,  her  broth- 
er, and  Bister  (Mrs.  Gibson),  against  Dr.  Tay- 
lor for  their  alleged  Interest  in  their  mother's 
estate,  charging  that  Dr.  Taylor  had  taken 
title  to  property  belonging  to  their  mother  in 
his  own  name;  that  the  suit  aroused  the  moat 
bitter  feeling  on  the  part  of  the  brother  and 
sister  of  Miss  Jordan,  and  the  family  with 
whom  she  and  appellee  were  living,  against 
Dr.  Taylor;  and  that  Col.  Ben  Johnson,  who 
attended  to  the  tewsnlt  for  them,  did  not 
speak  to  Dr.  Taylor  up  to  the  time  of  his 
death.  True,  Miss  Jordan  testified  that  this 
bnshiesa  difference  did  not  affect  her  feelings 
towards  Dr.  Taylor.  Sbe  testified  that  she 
bad  always  disliked  Dr.  Taylor  since  he  had 
married  her  mother,  and  that  the  lawsuit  had 
nothing  to  do  with  her  feelings;  ttiat  the  suit 
was  attended  to  by  Col.  Ben  Johnson,  and  she 
had  nothing  to  do  with  it.  She  testified  that 
she  always  treated  Dr.  Taylor  respectfully, 
because  he  had  married  her  mother,  and  that 
he  had  treated  her  respectfully  and  kindly 
until  he  took  his  daughter  away  from  ber. 
The  experts  gave  their  opinion  upon  the  as- 
sumption that  every  material  statement  in 
the  hypothetical  case  was  true,  and  that  no 
material  statements  had  been  omitted.  As 
one  of  them  (Dr.  Green)  expressed  it,  he  gave 
his  opinion  upon  ttie  assumption  "that  that  is 
a  correct  statement  from  l)eglnnlng  to  end." 
This  witness,  in  exphiining  his  reason  for 
declaring  Dr.  Taylor  insane,  said:  "It  seem- 
ed as  though  he  took  his  child  from  one  per- 
son to  another,  not  that  the  moral  influences 
were  not  good,  not  that  they  did  not  instruct 
his  child  In  the  way  she  should  go  and  bring 
her  up  a  useful  woman,  but  he  was  afraid 
they  would  turn  her  from  him  and  teach  her 
not  to  love  him."  Dr.  Oreen  further  said,  if 
Dr.  Taylor  "knew  that  the  flrBt  lady  to  whose 
care  that  child  was  committed  disliked  him 
very  much,  and  that  in  her  daily  life  she  was 
constantly  thrown  in  the  most  intimate  rela- 
tions with  people  who  disliked  him,  some  of 
whom  did  not  speak  to  him,  and  never  did 
speak  to  him  up  to  the  time  of  his  death," 
that  the  "change  of  the  daughter  from  the 
custody  of  that  lady  to  some  one  else  would 
not  se«n  an  unnatural  one,"  and  that  If  such 
were  the  facts  they  should  have  been  stated 
to  him.  Now,  it  seems  to  us  that  the  above 
omitted  undisputed  facts  had  an  essential 
bearing  on  the  issue  involved.  They  certainly 
tended  to  give  a  reasouable  and  natural  ex- 
planation of  why  Dr.  Taylor  stiould  have  tak- 
en his  child  from  Miss  Jordan.  They  tended 
to  show  the  reason  for  his  saying  "that  he 
did  not  like  the  Influences  surrounding  ber 
at  Uttle  Rock,"  and  that  "he  was  afraid  his 
daughter's  affections  would  be  weaned  from 
him."  Without  the  above  facts  being  stated, 
the  above  reasons  that  he  gave  for  ills  con- 
duct would  not  furnish  an  excuse  or  explana- 
tion for  it;  and,  unexplained,  it  was  a  most 
potent  factor  in  the  chain  of  evidence  relied 
upon  by  appellee  to  establish  the  delusion. 
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We  are  of  the  opinion  that  a  correct  consid- 
eration of  the  bypotbetlcal  question  by  tbe 
experts  and  a  just  determlnatlca  of  tbe  Is- 
sues Involved  demanded  that  the  above  facts 
should  be  embraced  in  tbe  hypothetical  case. 

(2)  The  bypotbetlcal  question  states  that  be 
compelled  Miss  Didlake  and  his  daughter  to 
accompany  him  from  place  to  place  over 
Europe,  and  through  England  and  Scotland, 
when  his  daughter  was  in  a  very  precarious 
condition  of  bealth  and  should  have  bad  quiet 
and  rest.  We  find  no  evidence  whatever  in 
the  record  tending  to  establish  tbe  above  state- 
ment. Yet,  If  the  statement  was  true.  It 
tended  to  show  most  unnatural  and  unrea- 
sonable conduct  on  tbe  part  of  Dr.  Taylor, 
and  was  a  cogent  circumstance,  doubtless.  In 
the  minds  of  the  experts,  when  th^  were 
forming  their  opinion  of  bis  Insanity  from  a 
review  of  all  bis  conduct  as  set  forth  In  tbe 
tiypothetlcal  case.  We  find  no  other  defects 
In  tbe  hypothetical  question  that  we  regard 
as  material. 

Hypothetical  qnestlons  must  fairly  reflect 
the  evidence,  and  unless  they  do  tbe  resiiltant 
opinion  evidence  is  not  responsive  to  the  real 
facts,  and  can  have  no  probative  force. 
Qulnn  T.  Hlggins,  24  N.  W.  482.  The  hypo- 
thetical case  must  embrace  undisputed  facts 
that  are  essential  to  the  issue.  In  taking  the 
opinion  of  experts,  either  party  may  assume 
as  proved  all  facts  which  the  evidence  tends 
to  prove.  The  party  desiring  opinion  evi- 
dence from  experts  may  elicit  such  opinion 
upon  the  whole  evidence,  or  any  part  there- 
of, and  it  is  not  necessary  that  the  facts 
stated,  as  established  by  tbe  evidence,  should 
be  nncontroverted.  Either  party  may  state 
tbe  facts  which  be  claims  the  evidence  shows, 
and  the  question  will  not  be  defective  if  there 
be  any  evidence  tending  to  prove  such  facts. 
When  a  party  seeks  to  take  an  opinion  upon 
the  whole  or  any  selected  part  of  tbe  evi- 
dence, it  Is  the  duty  of  tbe  court  to  so  control 
the  form  of  tbe  hypothetical  question  that 
there  may  be  no  abuse  of  bis  right  to  take 
the  opinion  of  the  experts.  Tbe  right  may  be 
abused  by  allowing  the  opinion  to  be  given  tai 
such  a  way  as  to  mislead  tbe  Jury,  by  con- 
cealing the  real  slgDiflcance  of  tbe  evidence, 
or  by  unduly  emphasizing  certain  favorable 
or  unfavorable  data.  On  tbe  above  prc^wsi- 
tlons  see  1  Gr.  Bv.  pp.  561,  562,  f  441;  Ince 
V.  State,  77  Ark.  426,  93  S.  W.  65;  St  L., 
I.  M.  &  S.  Ry.  Co.  V.  Hook,  83  Ark.  589,  104 
S.  W.  217. 

The  opinion  evidence  must  be  discredited, 
because  It  is  based  upon  a  hypothetical  case 
which  omitted  undisputed  facts  shown  by  tbe 
evidence  and  Included  other  facts  not  proved. 
We  are  of  the  opinion  that,  unless  tbe  evi- 
dence of  tbe  experts  is  taken  into  considera- 
tion, the  other  evidence  Is  hardly  sufficient  to 
support  the  verdict.  It  is  impossible  to  di- 
vine what  tbe  opinion  of  tbe  experts  would 
have  been,  bad  tbe  hypothetical  case  reflected 
tbe  essential  and  material  facts  established 
by  tbe  evidence. 


Tbe  case  has  not  been  properly  and  fully 
developed,  and  therefore,  for  the  errors  indi- 
cated, the  Judgment  Is  reversed,  and  tbe 
cause  is  remanded  for  new  triaL 

McCULIiOCH  and  HART,  JJ.,  dissent 

HILL,  C.  J.,  and  BATTLE,  J.  (concurring). 
We  concur  in  tbe  Judgment  of  reversal,  and 
all  of  tbe  opinion  upon  tbe  points  therein 
declared  to  be  reversible  error,  and  also  con- 
cur In  all  the  points  discussed  wherein  the 
rulings  were  held  not  to  be  error,  exc^t 
two: 

First,  in  holding  tbe  evidence  admissible 
as  to  tbe  estate  which  Dr.  Taylor  received 
from  his  wife,  tbe  mother  of  the  contestant. 
This  evidence  would  be  proper,  as  shown  by 
the  authorities,  in  cases  wbere  the  attack  is 
on  tbe  general  capacity  of  the  testator  to 
make  a  will,  but  Is  wholly  Inapplicable  to 
cases  where  his  general  capacity  is  admit- 
ted, where  It  is  admitted  he  was  a  man  of 
fine  business  attainments,  and  where  it  is 
charged  that  be  was  only  afflicted  by  a  delu- 
sion in  one  particular.  Therefore  it  was 
wholly  Irrelevant  to  tbe  Issue  thus  made 
to  prove  tbe  value  of  the  estate  which  be 
may  have  received  from  the  mother  of  the 
contestant,  and  tbe  tendency  of  such  testi- 
mony would  only  be  to  arouse  sympathy  in 
behalf  of  tbe  daughter,  whom  the  Jury  would 
think  had  not  been  fairly  treated  by  her  fa- 
ther, when  the  question  Is  not  one  of  fair 
treatment  of  the  daughter,  but  one  merely 
of  tbe  capacity  of  tbe  testator  to  make  a 
win  uninfluenced  by  an  alleged  delusion. 

Tbe  other  point  in  which  we  cannot  con- 
car  is  in  holding  tbe  eighth  instruction  to 
be  correct  This  instruction,  given  at  the 
instance  of  the  contestant,  tells  the  Jury  as 
a  matter  of  law  that  a  person  may  be  en- 
tirely sound  mentally  on  all  snbjects  or  as 
to  all  individuals  save  one,  and  as  to  that 
particular  subject  or  individual  his  mind 
may  be  so  diseased  as  to  render  It  Impossible 
to  say  tbat  he  is  of  sound  mind  and  Is  ca- 
pable of  reasoning  and  exercising  a  sound 
Judgment  in  regard  to  tbe  delusion. 

This  division  of  insanity  into  partial  and 
total  originated.  Judicially,  with  Sir  Mat- 
thew Hale,  when  Lord  Chief  Justice  of  Eng- 
land in  tbe  reign  of  Charles  II.  This  great 
Jurist  did  much  for  the  laws  of  England,  yet 
was  not  sufficiently  beyond  his  generation  to 
enforce  the  law  against  witchcraft  (he  was 
the  last  English  Judge  before  whom  a  per- 
son was  convicted  and  sentenced  to  death 
for  witchcraft).  Still  bis  division  of  sanity 
is  followed  by  many  courts  and  many  alien- 
ists. It  finds  support  in  tbe  testimony  of 
^ninent  alienists  In  this  case,  and  is  op- 
posed by  equally  eminent  alienists,  who  de- 
clare that  partial  insanity,  or  monomania, 
is  an  impossibility.  They  say  that  monoma- 
nia is  an  antiquated  term,  which  was  used 
by  tbe  English  writers  and  to  some  extent  by 
tbe  French  writers,  who  thought  that  a  per- 
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son  could  be  Insane  on  one  idea,  and  that  tbe 
term  and  theory  has  been  abandoned  within 
the  last  40  years,  and  that  the  modem 
thought  is  that,  when  a  person  Is  Insane  on 
one  point,  the  Indlvidnal  Is  Insane. 

One  side  compares  the  brain  to  a  barrel  of 
apples,  each  part  separate,  and  one  might  be 
diseased  and  rot  of  itself  without  the  other 
separate  particles  becoming  affected,  and  so 
with  the  part  affected  by  paraoola;  while 
the  other  side  says  that  the  comparison  of 
the  brain  to  a  barrel  of  apples  Is  nnfortnnate, 
becanse  the  cells  in  the  brain  and  all  parts 
of  the  brain  are  connected  together — that  be- 
tween apples  there  is  only  contact,  but  be- 
tween all  parts  of  the  brain  there  is  or- 
ganic connection,  some  independent  and  yet 
all  interdependent. 

In  view  of  this  disagreement  between  learn- 
ed doctors.  It  is  not  the  province  of  the  court 
to  Bide  with  either.  It  is  not  a  legal  ques- 
tion; bat  the  question  of  insanity  is  a  ques- 
tion of  fact,  and  the  learned  doctors  may 
explain  It  In  their  own  way  and  according  to 
tiielr  own  theories  to  the  satisfaction  or  dis- 
satisfaction of  the  Jury,  but  still  the  ques- 
tion remains  with  tbe  Jury  to  decide  whether 
the  particular  person  was  sane  or  Insane. 
When  scientists  are  agreed  upon  these  ques- 
tions. It  may  be  well  for  the  courts  to  state 
the  scientific  conclusion;  but  when  the  scien- 
tists are  at  large  upon  it,  it  Is  not  the  pror- 
Ince  of  the' court  to  accept  either  theory,  but 
to  leave  It,  as  all  other  questions  of  fact, 
to  be  determined  In  the  particular  Instance. 
In  the  cases  in  this  and  other  courts,  cited 
In  Jnstlce  WOOD'S  discussion  of  this  sub- 
ject, tbe  scientific  and  legal  definitions  were 
accepted  without  question;  but  now  the  evi- 
dence here  shows,  or  tends  to  show,  that 
tbe  scientific   world   or  an  Important  part 


of  It  has  departed  from  those  theories,  and 
the  courts  should  not  blindly  follow  prece- 
dents based  on  other  data.  A  recent  treatise 
on  Medical  Jurisprudence  thus  discusses  this 
subject: 

"What  is  meant  by  partial  insanity?  Few 
legal  writers  seem  to  care  to  analyze  what 
Is  meant,  or  can  be  meant,  by  a  partial  in- 
sanity. If  the  words  are  talcen  strictly,  they 
must  include  almost  all  the  Ipsane;  for  there 
are  few,  if  any,  insane  persons  who  have 
not  some  use  of  their  minds.  Only  the  most 
advanced  dements  or  the  most  furious  ma- 
niacs can  be  placed  in  a  class  of  patients  who 
have  no  glimmer  of  reason,  no  use  of  their 
senses,  no  power  of  memory,  no  play  of  emo- 
tion, however  slight;  and  even  of  these  ex- 
treme cases  such  absolute  negation  of  normal 
mentality  can  hardly  be  affirmed.  On  the 
other  hand,  it  Is  not  more  reasonable  to  say 
that  a  paranoiac  j>t  a  melancholiac  Is  only 
partially  Insane  than  to  say  that  a  patient 
with  typhoid  fever  is  only  partially  HI,  be- 
cause, perchance,  his  heart  or  his  kidneys 
may  be  sound,  or  to  say  that  a  patient  with 
cirrhosis  of  the  liver  is  only  partially  slcic, 
because  his  brain  or  his  knee  Joints  are  not 
affected  by  the  disease."  1  Wharton  ft 
StlUe's  Med.  Jur.  {  473. 

For  these  reasons  we  think  the  court  erred 
In  the  eighth  instruction,  and  should  merely 
have  given,  on  this  subject,  this  part  of  it: 
"The  Jury  are  instructed,  in  considering  the 
question  as  to  the  mental  soundness  of  G.  M. 
Taylor  and  his  capacity  to  make  a  will  at 
the  date  of  the  paper  offered  for  probate, 
they  should  take  into  consideration  all  the 
facts  and  circumstances  adduced  at  this 
hearing  bearing  upon  his  relation  to  his 
daughter  and  his  alleged  delusion  in  regard 
to  the  state  of  her  affections  for  him." 
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STKBS  T.  SPEER  et  al. 

(Oourt  of   Ciyil   Appeals   of   Texas.      June   4, 

1908.     Rehearing  Denied  June  2S,  1908.) 

1.  DiVOBCE— JUDOKKNT— VaLIDITT— FABTIAI. 

Invaliditt. 

Where  a  judgment  in  an  action  for  divorce 
awards  a  wife  a  divorce  and  damages  for  per- 
sonal injuries  inflicted  by  the  husband,  the  in- 
validity of  that  portion  of  the.  judgment  which 
awards  damages  does  not  affect  the  validity  of 
the  portion  awarding  the  divorce. 

2.  Husband  and  Wife— Torts  bt  Husband 
AoAiNST  Wife — Liability. 

A  wife  cannot  sue  her  husband  for  torts 
committed  by  him  against  her  person  or  repu- 
tation while  the  marriage  relation  existed. 

[Ed.  Note.— For  cases  in  pointtsee  Cent.  Dig. 
vol  26,  Husband  and  Wife,  8  753.] 

S.  Execution  —  Sauss—Validitt— Collater- 
al Attack. 

A  judgment  in  an  action  by  a  wife  for 
divorce  and  for  personal  injuries  inflicted  by 
the  husband  on  her  awarded  her  a  divorce  and 
costs  and  damages  for  the  injuries.  An  execu- 
tion for  the  damages  and  costs  was  issued, 
and  premises  of  the  husband  were  sold  there- 
under. Ueld,_  that  though  the  judgment  for 
damages  was  invalid,  the  execution  containing 
the  item  of  costs  which  was  valid,  was  sufficient 
as  against  a  collateral  attack,  and  a  sale  under 
the  execution  was  not  subject  to  collateral  at- 
tack. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Elxecution,  8  736.] 

4.  Save. 

The  failure  of  an  execution  to  state  cor- 
rectly the  amount  of  the  judgment  and  the  costs 
is  an  irregularity  which  may  justify  the  setting 
aside  of  the  sale  in  a  direct  action  for  thar 
purpose,  hut  does  not  render  the  sale  void  so 
as   to  permit   a  collateral   attack. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  §§  737,  738.] 

5.  Homestead— Rights  of  Surviving  Spouse 
— Other  Members  of  Family. 

Where  the  husband  or  wife  dies,  the  sur- 
vivor retains  the  status  as  head  of  the  family 
and  as  such  is  entitled  to  the  homestead  exemp- 
tion then  existing,  regardless  of  whether  or  not 
there  are  other  constituents  of  the  family  re- 
maining with  the  survivor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  25,  Homestead,  88  245,  311.] 

6.  Same— Divorce. 

Where  a  marriage  is  dissolved  by  divorce, 
the  homestead  rights  of  the  parties  depend  on 
the  presence  of  other  constituents  of  the  family 
and  their  subsequent  relations  to  those  constit- 
uents, and  where  there  are  no  children  and  no 
other  constituents  of  a  family  remaining  after 
the  separation,  neither  husband  nor  wife  are 
entitled  to  continue  the  homestead  exemption 
existing  at  the  time  of  the  divorce,  for  after 
a  marriage  has  been  dissolved  the  parties  be- 
come in  law  unmarried  persons,  and  are  entitled 
to  homestead  rights  only  in  cases  where  they 
become  the  head  of  a  family. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  8  310.] 

7.  Divorce— Judgment— AwABDiNo   Custody 
of  Children. 

A  judgment  of  divorce  awarding  to  the 
wife  the  custody  of  the  children  is  a  mere 
judicial  determination  that  she,  as  between  her- 
self and  husband,  shall  have  the  preference 
legal  right  to  the  custody,  and  to  that  extent 
it  deprives  the  husband  of  his  natural  right 
to  share  equally  with  her  in  such  custody,  and 
this  right  conferred  on  the  wife  is  a  personal 
one,  which  she  may  waive  in  favor  of  the  hus- 
band. 


8.  Homestead— Pebsonb  Entitled— Head  or 

"Family." 

The  duty  of  a  husband  toward  hia  children, 
notwithstanding  a  divorce  awarding  to  the  wife 
the  custody  of  the  children,  constitutes  the  hus- 
band and  his  children,  when  living  toother,  a 
family,  entitled  to  a  homestead  exemption,  and, 
until  the  children  are  actually  taken  from  the 
husband,  he,  with  them,  constitute  a  family. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Oi^ 
vol.  25,  Homestead,  88  22-24. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2873-2691;    vol.  8,  p.  7661.] 

8.  Sake— Abandonment. 

When  a  homestead  character  once  attaches 
to  property  it  continues  to  be  the  homestead 
until  the  owner  voluntarily  changes  its  char- 
acter by  disposing  of  the  property  or  by  leav- 
ing with  the  intention  of  not  returning  and 
occupying  it  as  a  home. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  88  307-311.] 

10.  Same. 

The  abandonment  of  a  homestead  must  be 
voluntary  and  not  under  compulsion  and  an 
abandonment  is  accomplished  not  merely  by 
going  away  without  any  intention  of  returning 
at  a  particular  time  in  the  future,  but  by  going 
away  with  the  definite  intention  never  to  return, 
the  intent  of  the  parties  in  leaving  their  home- 
stead being  the  controlling  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  88  307-319.] 

11.  Same. 

Whether  a  homestead  has  been  abandoned 
is  a  question  of  fact  ascertainable  from  the 
circumstances  surrounding  the  particular  trans- 
action, and  where  no  other  homestead  has  been 
acquired,  it  must  be  clear  that  there  has  been 
a  total  abandonment  with  an  intention  not  to 
return  and  claim  the  homestead,  before  an 
abandonment  will  be  found. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  8  353.] 

12.  Same. 

A  judgment  of  divorce  awarded  the  cus- 
tody of  the  children  to  the  wife,  adjudged  that 
the  homestead  of  the  parties  was  community 
property,  that  each  was  entitled  to  an  undivided 
one-half  interest  therein,  and  that  the  wife 
should  have  the  exclusive  possession  of  the  en- 
tire tract  during  the  minority  of  the  children, 
and  gave  the  wife  judgment  for  damages  for 
personal  injuries  inflicted  by  the  husband,  and 
for  costs.  The  husband's  undivided  interent 
was  levied  on  under  an  execution  for  the  dam- 
ages and  costs,  and  the  wife  purchased  the 
premises  and  obtained  a  writ  of  possession  under 
which  the  husband  was  removed  from  the  prem- 
ises. The  children  continued  in  the  custody 
of  the  husband,  who  after  having  been  removed 
from  the  premises,  went  on  another  place  in 
another  county,  but  did  not  acquire  any  other 
home  beyond  what  a  mere  tenancy  might  con- 
fer. Held,  that  the  husband  did  not  lose  bis 
homestead  rights  in  his  undivided  interest,  the 
right  awarded  to  the  wife  being  a  possessory 
right  during  the  minority  of  the  children  person- 
al to  her,  and  not  vesting  in  her  an  estate 
transferable  to  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  8  310.] 

13.  Same— Exemptions. 

A  judgment  of  divorce  awarding  the  wife 
costs  of  the  suit  cannot  be  satisfied  out  of  the 
homestead  of  the  husband  while  he  retains  cus- 
tody of  the  children,  though  the  judgment 
awarded  such  custody  to  the  wife. 
14  Same. 

A  forced  sale  of  a  homestead  except  for 
that  which  the  Constitution  makes  it  liable  is 
void,  and  a  grantee  of  the  purchaser  at  such 
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tale  acquire*  no  better  title  than  ttie  purchaser 
did. 

15.  Pbihoipal.  and  Aoknt— Notice  to  Agekt 
— Etfbct  as  to  Pbincipal. 
A  purchaser  procuring  land  thronch  an 
>{ent  who  has  knowledse  of  the  facts,  is  not 
a  bona  fide  purchaser  without  notice,  for  the 
knowledge  of  the  agent  is  notice  to  the  pur- 
clnser. 

fEd.  Notp. — For  cases  in  point,  see  Cent.  Dig. 
TOl.  40,  Principal  and  Agent,  U  670-679.] 

Appeal  frc»n  District  Court,  TJpshur  Coun- 
ty;  R.  W.  Simpson,  Judge. 

Action  by  H.  K  Speer  and  another  against 
J.  D.  Sykes.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Reversed  and  remanded. 

Hart  &  Hart  for  appellant  Barnwell  & 
Eberhart,  for  appellees. 

HODGIS,  X  This  Is  a  suit  instituted  by 
the  appellees,  Speer  and  Goodnight,  in  the 
district  court  of  Upshur  county,  to  recover  of 
tbe  appellant,  Sylces,  a  tract  of  160  acres  of 
land.  The  appellees  alleged  that  the  land 
formerly  belonged  to  J.  D.  Sykes  and  his 
wife,  Sallle  Sykes;  that  on  the  3d  day  of 
April,  1903,  Sallie  Sf^es  sued  her  husband, 
J.  D.  Sykes,  for  a  divorce,  for  damages  for 
peisonal  injuries  alleged  to  have  been  inflict- 
ed by  Sykes  upon  her,  for  tbe  partition  of 
their  community  property,  and  tbe  custody  of 
their  five  children;  that  on  tbe  13tb  day  of 
January,  1904,  a  Judgment  was  rendered  in 
favor  of  Sallle  Sykes  in  all  respects  as  pray- 
ed for,  granting  ber  tbe  divorce,  awarding 
ber  a  personal  judgment  against  Sykes  for 
$500  tor  tbe  personal  injuries,  giving  her  the 
exclusive  custody  of  the  children,  adjudging 
that  the  homestead  (consisting  of  the  160 
acres  of  land  here  sued  for)  was  the  commu- 
nity property  of  Sykes  and  his  wife,  and  that 
eadi  was  entitled  to  an  undivided  one-half  In- 
terest, but  awarding  to  Mrs.  Sykes  the  exclu- 
siTe  possession  of  the  entire  tract  during  the 
minority  of  the  children.  It  is  further  alleged 
tbat  that  judgment  still  remains  in  full  force 
and  effect,  and  upon  It  was  issued  an  execu- 
tion for  tbe  sum  of  ^500  and  costs,  amounting 
to  $40.05,  on  tbe  29tb  day  of  February,  1904 ; 
tbat  this  execution  was  placed  in  tbe  bands 
of  tbe  sheriff  of  Upshur  county,  and  by  bim 
a  levy  was  made  upon  the  undivided  Interest 
of  J.  D.  Sykes  in  tbe  160  acres  of  land;  that 
tbe  land  was  advertised  and  sold  under  the 
eiecntion  on  the  5tb  day  of  April,  1904,  and 
vras  purchased  by  Mrs.  Sykes  for  the  sum  of 
$300,  and  a  deed  was  made  to  ber  by  the  sher- 
iff. It  was  also  alleged  that  on  tbe  5tb  day 
of  April  a  writ  of  possession  was  Issued  in 
favor  of  Sallie  Sykes,  on  the  27th  of  Febru- 
ary, 1904,  delivered  to  the  sheriff  of  Upshur 
county,  and  executed  by  him  on  Mardi  5, 
1904,  by  causing  Sykes  to  move  from  the 
premises  and  placing  Sallie  Sykes  in  posses- 
sion; tbat  In  October,  1904,  Sallle  Sykes  sold 
and  conveyed  the  160  acres  of  land  to  tbe 
appellees  herein  by  a  warranty  deed,  receiv- 
ing therefor  $1,000.  Plaintiffs  alleged  that 
r-i'ess  restrained  Sykes  would  forcibly  enter 


on  tbe  land  and  cut  and  remove  the  timber 
therefrom,  that  be  was  threatening  and  pre- 
paring to  do  the  acts  complained  of,  and  that 
he  would  convert  the  property  to  his  own  use 
and  benefit  Tbey  further  alleged  tbat  he 
was  now  on  the  property,  and  was  cutting 
and  removing  the  timber  and  otherwise  dam- 
aging the  property,  and  refused  to  leave  when 
directed  to  do  so  by  any  officer  of  the  court. 
Tbey  prayed  for  a  writ  of  Injunction  against 
Sykes  restraining  him  from  in  any  way  inter- 
fering with  their  possession  of  the  property, 
from  cutting  and  removing  timber,  and  from 
committing  any  acts  of  trespass  or  damage 
upon  the  land,  and  that  tbey  be  quieted  in 
the  title  and  possession  of  tbe  property.  To 
this  petition  was  attached  a  copy  of  the  Judg- 
ment and  decree  which  bad  theretofore  been 
rendered  in  tbe  divorce  suit  between  Sykes 
and  bis  wife. 

Sykes  answered,  disclaiming  any  interest 
in  balf  of  tbe  land  described  In  the  plalntlfTs 
petition,  and  alleged  tbat  he  was  the  owner 
of  the  other  half.  He  pleaded  not  guilty,  and 
especially  that  be  was  tbe  father  of  five 
minor  children,  who  were  living  with  blm  at 
the  time,  and  that  they  had  been  living  with 
bim  since  the  1st  day  of  January,  1903;  tbat 
be  bad  supported  all  of  said  children  during 
all  of  that  time  since  the  1st  day  of  January, 
1903,  up  to  the  present  time,  and  was  still 
maintaining  and  supporting  them  and  Intend- 
ed to  continue  doing  so  as  long  as  they  were 
minors;  tbat  tbe  land  described  In  tbe  plain- 
tiff's petition  was  bis  homestead  on  the  1st 
day  of  January,  1903,  and  long  prior  thereto, 
and  tbat  it  had  been  bis  homestead  all  the 
time  since  and  is  still  such;  tbat  be  had  been 
living  upon  tbe  land  during  all  of  said  time, 
with  bis  children,  maintaining  and  supporting 
them  by  tbe  produce  raised  upon  the  land; 
that  be  owned  no  other  land  and  had  never 
owned  any  land  since  tbe  1st  day  of  January, 
1903,  except  tbat  involved  iu  this  suit  He 
further  answered  attacking  the  validity  of 
the  judgment  recovered  against  him  for  tbe 
sum  of  $500  for  personal  injuries.  He  prayed 
for  Judgment  for  balf  of  tbe  land  in  contro- 
versy, and  that  the  same  be  partitioned  and 
divided  between  bim  and  tbe  defendants. 
The  case  was  tried  before  tbe  court  without 
a  Jury,  and  a  judgment  rendered  awarding  a 
recovery  in  favor  of  the  appellees,  plaintiffs 
In  the  court  below,  for  tbe  entire  160  acres  of 
land.  Findings  of  fact  and  conclusions  of 
law  were  filed  by  tbe  trial  Judge,  but  for  rea- 
sons stated  were  not  filed  till  after  the  ad- 
journment of  the  term  of  court  at  which  the 
case  was  tried.  While  tbe  date  of  the  filing 
shows  tbat  it  was  made  on  tbe  last  day  of 
the  term,  yet  It  affirmatively  appears 'from 
the  certificates  of  tbe  Judge  tbat  this  was  the 
result  of  a  filing  back,  and  is  not  tbe  true 
date.  For  this  reason  the  findings  of  tbe 
trial  judge  cannot  be  considered  on  this  ap- 
peal, and  we  shall  consider  the  facts  con- 
tained In  the  record,  as  If  no  such  findings 
had  been  made. 
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The  facts  are  practically  tmcontradlcted, 
and  show  tbat  J.  D.  Sykes  and  Sallle  Sykes 
were  husband  and  wife,  as  alleged  In  the  pe- 
tition of  the  plaintiffs  herein;  that  such  a 
suit  was  filed  by  Mrs.  Sykes  against  her  hus- 
band for  divorce  during  the  latter  part  of 
1903;  that  at  the  first  term  thereafter  Sykes 
appeared,  and  at  bis  Instance  the  case  was 
continued;  tbat  at  the  next  succeeding  term 
«be  recovered  a  judgment  against  him  in  all 
tbings  substantially  as  she  bad  prayed  for. 
She  was  granted  a  divorce,  given  the  exclu- 
sive custody  of  the  children  during  their  mi- 
nority, was  given  a  Judgment  for  the  sum  of 
$500  for  personal  Injuries  inflicted  by  Sykes 
upon  her  whUe  they  were  husband  and  wife, 
and  all  costs  of  suit  were  adjudged  against 
Sykes.  The  Judgment  also  decreed  that  the 
tract  of  land  here  Involved  was  the  commu- 
nity property  of  Sykes  and  his  wife,  and  that 
each  was  entitled  to  an  undivided  one-half 
interest  therein,  but  directed  that  Mrs.  Sykes 
should  have  tbe  possession  of  the  entire  tract 
during  the  minority  of  the  children.  The 
testimony  further  shows  that  this  was  the 
only  tract  of  land  which  Sykes  owned  subse- 
quent to  the  Ist  day  of  January,  1903 ;  that 
at  the  time  of  the  Institution  of  tbe  divorce 
suit  he  and  bis  wife  and  family  were  residing 
upon  tbe  tract  as  their  homestead,  and  that 
after  the  divorce  proceedings  were  Instituted 
iSykes  continued  to  reside  thereon  with  his 
children  until  be  was  dispossessed  by  the 
sheriff  oa  tbe  5tb  day  of  March,  1904,  by  vir- 
tue ct  a  writ  of  possession  issued  upon  tbe 
Judgment  of  divorce;  that  after  being  so  dls- 
pt^ssessed  he  moved  onto  another  farm  be- 
longing to  another  person,  about  three  miles 
distant,  and  remained  there  until  about  the 
1st  of  December  following,  at  which  time  he 
returned  to  his  old  home  with  his  children 
and  was  residing  there  at  the  time  this  suit 
was  Instituted.  It  Is  also  shown  beyond  any 
Controversy  that  notwithstanding  Mrs.  Sykes 
had  been  awarded  the  custody  of  the  chil- 
dren by  the  decree  of  divorce,  she  had  never  . 
made  any  demand  on  Sykes  for  the  children, 
nor  made  any  effort  to  acquire  their  actual 
custody  from  him,  and  bad  never  contributed 
anything  toward  their  support.  In  fact,  the 
record  Justifies  tbe  conclusion  tbat  she  bad 
taken  practically  no  Interest  in  tbe  children 
after  the  decree  of  divorce  bad  been  granted; 
tbat  during  all  the  time  from  tbe  separation 
between  Sykes  and  his  wife  tbe  children  re- 
mained with  their  father,  apparently  from 
choice,  and  that  he  supported,  cared  for,  and 
maintained  them  during  that  time. 

On  the  7th  day  of  March,  1904,  the  second 
day  after  Sykes  bad  been  dispossessed  of  tbe 
premises  by  the  sheriff  under  the  writ  of 
possession,  the  sheriff  levied  a  writ  of  execu- 
tion upon  tbe  property,  Issued  by  virtue  of 
the  Judgment  rendered  against  Sykes,  for 
$500  for  damages  In  favor  of  his  wife  and 
$40.96  costs  of  court  In  the  divorce  proceed- 
ings. Under  this  execution  the  property  was 
sold  on  the  5tb  day  of  April  following,  and 


was  purchased  by  Mrs.  Sykes,  her  bid  belus 
$300.  She  paid  the  costs  of  suit;  the  re- 
mainder was  credited  upon  the  Judgment  In 
her  favor  against  Sykes;  and  she  received 
a  deed  to  the  entire  premises  from  the  sher- 
iff. In  October  foUo^-Ing,  while  Sykes  was 
still  absent  from  the  160-acre  tract,  Mrs. 
Sykes  conveyed  tbe  property  to  the  appel- 
lees herein,  they  having  pxurchased  from  her 
for  tbe  sum  of  $1,000,  which  tbe  testimony 
shows  was  paid  partly  In  cash  and  tbe  re- 
mainder In  a  note  which  she  subsequently 
negotiated  and  received  the  money  for.  Speer 
and  Goodnight  did  not  Imow  at  tbe  time  of 
their  purchase  of  the  divorce  proceedings 
between  Sykes  and  his  wife,  and  knew  none 
of  the  enumerated  facts  antedating  their 
purchase,  but  tbe  purchase  was  negotiated 
by  Dr.  Holland,  who  was  at  the  time  the 
fatber-ln-law  of  the  aiH>eIlee  Speer.  Dr.  Hol- 
land was  fully  cogplzant  of  all  the  facts  con- 
cerning the  controversy  between  Sykes  and 
his  wife,  their  separation  and  divorce,  and 
their  status  afterwards.  Tbe  record  falls 
to  show  whether  Mrs.  Sykes  ever  In  fact 
actually  resided  on  tbe  160  acres  after  tbe 
possession  bad  been  awarded  to  her — in  fact, 
we  Infer  that  she  did  not,  but  that  she  had 
a  tenant  upon  the  premises,  or  a  portion 
of  It 

The  first  two  assignments  of  error  attack 
the  validity  of  the  Judgment  for  personal 
injuries  rendered  In  favor  of  Mrs.  Sykes 
against  her  husband  In  the  divorce  suit,  and 
charge  that  the  execution  Issued  by  virtue 
of  that  Judgment  was  void  and  tbat  no  valid 
sale  resulted.  It  will  be  observed  that  this 
Judgment  for  $500  for  i)ersonal  Injuries  was 
rendered  In  the  divorce  suit  and  was  only 
a  portion  of  the  Judgment  In  tbat  case.  If 
that  portion  be  held  to  be  erroneous,  It  still 
does  not  affect  the  validity  of  tbe  decree  of 
divorce  and  that  portion  of  the  Judgment  dis- 
posing of  the  other  Issues  Involved.  We  are 
Inclined  to  think  that  the  portion  of  tbe 
Judgment  awarding  Mrs.  Sykes  personal  re- 
covery against  her  husband  for  injuries  in- 
flicted upon  her  during  their  marital  relation 
was  not  voidable  merely,  but  absolutely  void. 
The  judgment  itself  shows  upon  Its  face  tbat 
it  was  an  award  for  Injuries  Inflicted  by  the 
husband  upon  tbe  wife  and  during  tbe  time 
such  relation  existed.  If  this  suit  had  been 
brought  for  a  recovery  for  that  alone,  unmix- 
ed with  any  other  matter  of  which  tbe  court 
could  take  Judicial  cognizance,  we  would 
have  no  hesitancy  in  holding  that  the  entire 
proceedings  were  a  nullity.  That  a  wife  can- 
not sue  her  husband  for  torts  committed  by 
him  against  her  person  or  her  reputation 
while  that  relationship  existed  is  not  an  open 
question  In  this  state.  Nickerson  v.  Nleker- 
Bon,  65  Tex.  281.  The  reason  for  this  hold- 
ing is  that  there  Is  no  liability,  not  merely 
that  the  wife  Is  Incapable  of  maintaining  an 
action  against  her  husband;  for  even  if  she 
should  be  divorced  on  the  next  day  after  the 
Injuries  were  Inflicted,  and  even  it  tbe  result 
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of  the  injuries  should  be  perpetuated  long  | 
after  the  time  of  their  Infliction  and  after 
ber  rights  as  a  feme  sole  had  been  fully  re- 
stored, still  she  would  not  be  allowed  a  re- 
coTery  for  such  Injuries.  The  adjudications 
wbicta  sustain  this  view  place  tbeir  holdings 
upon  public  policy  which  refuses  to  permit 
any  liability  for  such  conduct  on  the  part 
of  the  husband  committed  under  such  condi- 
tions. While  the  law  may  and  does  provide 
for  a  criminal  prosecution  for  such  violence 
toward  tbe  wife,  still  there  can  be  no  cItU 
liability.  It  would  seem  to  tbe  writer  that 
if  a  husband  can  be  held  responsible  crimi- 
nally for  an  uAJustiflable  assault  upon  one 
whom  the  law  has  placed  under  his  care  and 
protection,  and  who  has  for  his  sake  surren- 
dered so  many  of  her  drll  rights  and  given 
up  the  legal  status  which  she  otherwise 
might  sustain,  certainly  the  same  considera- 
tions of  policy  would  permit  her  to  recover 
compensation  for  damages  which  his  brutali- 
ty may  have  inflicted  upon  ber,  when  sought 
in  a  proceeding  after  the  dissolution  of  the 
marriage  relation.  But  the  boldings  of  the 
courts  which  we  are  compelled  to  follow  have 
adjudged  otherwise,  and  our  duty  is  plain. 
However  Invalid  the  recovery  may  have  been 
In  favor  of  Mrs.  Sykes  for  the  $500  of  dam- 
ages, still  the  execution,  containing  as  It  did 
the  Item  of  $40.95  costs  which  had  been  ad- 
Judged  against  Sykes,  and  based  upon  a 
Judgment  otherwise  valid,  wag  suflldent  to 
make  the  execution  proof  against  an  attack 
collaterally  made  on  account  of  an  Irregulari- 
ty. While  the  law  requires  executions  to 
state  correctly  the  amount  of  the  Judgment 
and  the  costs,  still,  if  from  any  cause  this 
is  not  done,  the  failure  is  an  Irregularity 
which  may  Justify  tbe  sale  being  set  aside 
when  sought  in  a  direct  action  for  that  pur- 
pose, but  would  not  render  the  sale  void.  We 
therefore  think  the  sale  made  under  the  ex- 
ecution was  good  as  against  the  mode  of  at- 
tack made  in  this  suit.  Hlggins  v.  Bordages, 
88  Tex.  458,  31  S.  W.  52,  803,  53  Am.  St.  Rep. 
TTO.  and  note;  FYeeman  on  Void  Judicial 
Sales,  t  3. 

The  next  assignments  of  error  raise  tbe 
homestead  right  and  assail  the  Judgment  of 
the  court  as  being  contrary  to  the  law  and 
tbe  facts  upon  which  that  Issue  is  predicated. 
As  before  stated,  Sykes  pleaded  that  be  was 
the  bead  of  a  family  consisting  of  himself 
and  his  five  children,  and  that  after  the  de- 
cree of  divorce  was  granted  the  land  sued 
for  continued  to  foe  his  homestead.  It  Is  not 
disputed  that  Sykes  owned  no  other  land 
and  Uiat  up  to  the  time  of  tbe  divorce,  and 
on  the  date  of  his  dispossession,  be  continued 
to  reside  on  the  land  with  his  children  as  he 
had  done  before.  It  was  not  until  he  was 
forcibly  ejected  from  tbe  premises  on  the  5th 
day  of  March,  1904,  that  he  ceased  to  occupy 
and  use  It.  There  are  two  questions  which 
present  themselves,  and  upon  their  determi- 
nation this  Issue  must  depend.  They  are 
these:     BHrst.  After  the  decree  of  divorce 


awarding  the  custody  of  the  five  minor  chil- 
dren to  Mrs.  Sykes,  did  Sykes,  in  continuing 
to  keep  those  children  with  him  under  the 
circumstances,  become  the  head  of  a  family? 
Second.  If  it  did  constitute  him  the  head  of 
a  family,  then  was  be  deprived  of  his  home- 
stead rights  In  the  portion  of  the  land  which 
had  been  awarded  to  him  by  the  decree  of 
the  court  awarding  the  right  of  possession 
to  bis  divorced  wife  during  the  minority  of 
tbeir  children?  Unless  both  of  these  ques- 
tions can  be  answered  favorably  to  Sykes, 
then  be  Is  not  entitled  to  recover. 

It  has  been  uniformly  held  in  this  state 
that  when  the  husband  or  tbe  wife  dies  the 
survivor  retains  tbe  status  as  head  of  tbe 
family,  and  as  such  Is  entltied  to  tbe  home- 
stead exemption  then  existing,  regrardless  of 
whether  or  not  there  are  other  constituents 
of  the  family  remaining  with  such  survivor. 
In  other  words,  when  tbe  marriage  is  dis- 
solved by  death  tbe  survivor  alone,  unattend- 
ed by  others  necessary  to  constitute  a  family, 
Is  entltied  to  continue  to  hold  the  homestead 
exemption.  Zwerneman  v.  Von  Rosenljerg, 
76  Tex.  522,  13  S.  W.  485.  But  a  distinction 
has  been  made  between  cases  where  the  dis- 
solution of  marriage  Is  brought  about  by 
the  death  of  one  of  the  parties,  and  where 
It  results  from  a  decree  of  divorce.  Babn  v. 
Starcke,  89  Tex.  203,  34  S.  W.  103.  59  Am. 
St.  Rep.  40.  In  the  latter  Instance  the  home- 
stead rights  of  each  of  the  separated  par- 
ties depend  upon  the  presence  of  other  con- 
stituents of  a  family,  and  their  subsequent 
relations  to  those  constituents.  If  there  are 
no  children  and  no  other  constituents  of  the 
family  remaining  after  tbe  separation,  nei- 
ther tbe  husband  nor  the  wife  Is  entiUcd  to 
continue  the  homestead  exemption  existing 
at  the  time  of  the  annulment  of  their  mar- 
riage. After  the  marriage  has  been  dissolved 
both  of  them  become  in  law  unmarried  per- 
sons, and  are  entitled  to  homestead  rights 
only  In  cases  where  they  become  the  head  of 
a  family  independent  of  the  other.  The  tes- 
timony Is  undisputed  that  after  tbe  divorce 
Sykes  still  retained  the  custody  of  his  five 
children.  They  were  constanOy  under  his 
care  and  protection,  and  were  exclusively 
supported  by  him  continuously  from  the  date 
of  the  separation  between  him  and  his  wife 
until  the  time  this  case  was  tried.  It  Is  also 
undisputed  that  his  wife,  though  given  the 
right  of  custody,  made  no  effort  to  procure 
the  actual  custody  of  tbe  children,  and  that 
she  contributed  nothing  to  their  support.  It 
seems  that  she  asserted  no  claim  to  them, 
and  made  no  demand  upon  Sykes  for  them. 
She  appears  to  have  permitied  them  to  re- 
main with  their  father — from  what  motive 
the  record  does  not  Inform  u&  When  the 
decree  of  the  court  awarded  her  the  custody 
of  the  children  It  was  merely  a  Judicial  de- 
termination that  she,  as  between  herself 
and  Sykes,  should  have  tbe  preference  legal 
right  to  tbe  exclusive  custody,  and  to  that 
extent  alone  deprived  Sykes  of  his  natural 
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right  to  share  equally  with  her  In  the  cnatody 
and  support  of  the  children.  The  right  thus 
conferred  upon  Mrs.  Sykes  wag  a  personal 
one,  and  one  which  she  might  waive  In  favor 
of  her  divorced  husband  should  she  see  fit 
to  do  BO.  Whatever  may  be  said  of  the  legal 
responsibility  of  Sykes  for  the  support  and 
maintenance  of  his  children  after  the  divorce- 
and  the  award  of  their  custody  to  the  moth- 
er, still  there  remained  such  a  moral  right 
and  duty  to  assist  In  their  support  and  main- 
tenance, as  would  constitute  Sykes  and  his 
children,  when  living  together,  a  family  en- 
titled to  a  homestead  exemption.  Stone  v. 
McClellan,  36  Tex.  Civ.  App.  364,  81  S.  W. 
751.  Should  his  wife  die,  or  refuse  to  care 
for  the  children,  then  his  duty  would  arise 
and  his  full  parental  rights  might  be  assert- 
ed. Only  the  equality  of  his  right  with  hers 
to  the  custody  of  the  children  was  afltected 
by  the  decree  of  the  court.  Otherwise  his 
rights,  duties,  and  responsibilities  which  his 
relations  as  parent  Imposed  upon  him  were 
as  complete  as  ever.  Until  the  children  were 
actually  taken  from  Sykes,  and  not  merely 
the  legal  right  to  the  custody,  he  with  thraa 
constituted  a  family  that  might  daim  a 
homestead  exemption.  Hall  v.  Fields,  81  Tex. 
553,  17  S.  W.  82;  Zapp  v.  Strohmeyer,  75 
Tex.  638,  13  S.  W.  9. 

If  Sykes  was  the  head  of  a  family  at  the 
time  he  resided  ui>on  this  tract  of  land  with 
his  children,  then  it  cannot  be  disputed  that 
it  was  bis  homestead  at  the  time  he  was 
forcibly  ejected  from  It  by  the  sberllT.  The 
question  then  arises:  Did  this  ejection,  un- 
der the  circumstances,  and  the  placing  of  the 
divorced  wife  In  possession,  with  the  right 
of  occupancy  and  use  during  the  minority  of 
the  children,  operate  to  destroy  the  home- 
stead rights  of  Sykes  and  his  children? 
When  a  homestead  character  once  attaches 
to  property  it  will  continue  to  be  the  home- 
stead till  the  owner  voluntarily  changes  its 
character  by  disposing  of  the  property,  or 
of  leaving  with  the  intention  of  not  returning 
and  occupying  it  as  a  home.  Baum  v.  Wil- 
liams, 16  Tex.  Civ.  App.  407,  41  S.  W.  840; 
Gunn  V.  Wynne  (Tex.  Civ.  App.)  43  S.  W. 
292;  Fyffe  v.  Beers,  18  Iowa,  11,  85  Am.  Dec. 
581.  The  abandonment  must  be  voluntary 
and  not  under  compulsion.  Flynn  t.  Han- 
cock, 35  Tex.  Civ.  App.  395.  80  S.  W.  245. 
Abandonment  is  accomplished,  not  merely  by 
going  away  without  any  Intention  of  return- 
ing at  a  particular  time  in  the  future,  but 
by  going  away  with  the  definite  intention 
never  to  return.  Foreman  v.  Meroney,  62 
Tex.  720;  Holland  v.  Zilliox  (Tex.  Civ.  App.) 
SO  S.  W.  37;  Thomas  v.  Williams,  50  Tex. 
271.  In  every  case  abandonment  is  to  be 
regarded  as  a  question  of  fact,  to  be  ascer- 
tained from  all  the  circumstances  surround- 
ing the  particular  transaction.  The  Intent 
of  the  parties  tn  leaving  the  homestead  Is 
the  controlling  fact.  Cllne  v.  Upton,  56  Tex. 
319.  When  no  other  homestead  hns  lieen  ac- 
quired "it  must  be  undeniably  clear  and  be- 


yond, almost  the  shadow,  at  least  of  reasoa- 
able  grounds  of  dispute,  that  there  has  beeii 
a  total  abandonment  with  an  Intention  not 
to  return  and  claim  the  exemption."  before 
an  abandonment  will  be  found.  Gonhenant 
V.  Cockrell,  20  Tex.  97;  Cantlne  v.  Dennis 
(Tex.  Civ.  App.)  37  S.  W.  186.  The  first  case 
cited,  in  which  the  language  quoted  was 
used,  has  been  cited  with  approval  iu  nu- 
merous cases  since.  It  is  not  claimed  In 
this  case  that  Sykes  voluntarily  left  bis 
home,  because  the  evidence  shows  that  be 
was  put  oir  of  the  place.  Neither  can  it  be 
contended  that  he  had  no  intention  of  return- 
ing w^hen  his  wife's  right  of  occupancy  bad 
terminated,  either  by  the  lapse  of  the  time 
for  which  It  was  given  her  or  by  any  other 
fact,  because  the  evidence  shows  that  witbln 
a  short  time  after  she  had  sold  the  place,  evi- 
dencing a  puri'ose  to  no  longer  use  It  as  a 
home,  he  did  return  and  resume  its  use  as 
a  home  for  himself  and  family.  It  Is  true 
that  after  having  been  compelled  to  leave 
his  home  he  went  upon  another  place  In  an- 
other county,  but  he  did  not  acquire  any  otb- 
er  borne  beyond  what  a  mere  tenancy  might 
confer.  Under  these  facts  we  do  not  think 
Sykes  lost  his  homestead  rights  In  his  In- 
terest in  the  KiO  acres  of  Innd.  While  hl«s 
former  wife  had  been  given  the  right  of  pos- 
session and  use  during  the  minority  of  the 
children,  yet  she  seems  not  to  have  desired 
to  continue  the  exercise  of  that  right  While 
the  decree  of  the  court  did  not  so  specify.  It 
was  evidently  the  purpose  In  setting  aside  the 
homestead  to  her  for  that  period  to  provide 
a  means  by  which  she  could  better  support 
and  maintain  the  children  during  their  mi- 
nority. This  was  a  possessory  right  one 
merely  to  the  use  and  occupancy  of  the  prem- 
ises during  that  time,  and  was  personal  to 
her.  It  did  not  vest  In  her  an  estate  In  the 
land  which  she  could  transfer  to  another, 
but  a  use  which  she  alone  could  exercise. 
York  V.  Hutcheson  (Tex.  Civ.  App.)  83  S. 
W.  896. 

The  debt  claimed  by  Mrs.  Sykes  was  enti- 
tled to  no  more  preference  as  to  being  satis- 
fled  out  of  this  tract  of  land  than  was  that 
of  any  other  creditor.  When  the  execution 
was  levied  on  the  land  It  was  a  homestead 
for  that  family  of  which  either  she  or  her 
divorced  husband  was  the  head.  As  such  It 
was  not  subject  to  seizure  for  the  debt  of  her 
husband,  no  matter  by  whom  held.  Holland 
v.  Zilliox,  supra;  Biflie  v.  Pullan,  114  Mo. 
50,  21  S.  W.  450.  It  seems  to  us  that  to  sus- 
tain the  right  of  the  divorced  wife  in  this 
Instance  to  levy  upon  and  sell  the  premises 
which  the  court,  In  the  exercise  of  its  be- 
neficent powers,  had  set  aside  to  her  as  a 
home  where  she  could  maintain  and  sup- 
port her  minor  children,  would  be  to  put  it 
within  her  power  to  take  advantage  of  those 
merciful  provisions  of  the  law,  and  defeat 
not  only  the  very  purpose  for  which  the 
right  was  given  her,  but  to  permanently  de- 
prive her  divorced   husband  of  his  rights 
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whidi  the  court  had  suspended  for  her  sake. 
Such  «  holding  would  result  In  a  hardship 
which  could  be  Juatlfled  upon  no  principle  of 
Isw  or  eifulty.  When  Mrs.  Sykes  sold  the 
premises  she  evinced  an  unmistakable  inten- 
tion of  abandoning  the  rights  which  the 
court  had  OMiferred  upon  her,  and  her  for- 
mer husband  then  had  the  legal  right  to  re- 
sume his  occupancy  restricted  only  by  his 
rights  as  a  tenant  in  common  with  those 
who  had  purchased  Mrs.  Sykes'  nndtrided 
oae-half  interest.  This  much  she  had  the 
right  to  sell,  and  no  more.  The  land  being  a 
homestead  exemption  at  the  time  the  writ  of 
execution  was  levied  on  It,  the  sale  thereun- 
der conveyed  no  title.  The  question  of  In- 
nocent purchaser  Is  not  here  involved.  The 
purchasers  from  Mrs.  Sykes  acquired  no  bet- 
ter title  than  Bhe  did.  It  matters  not  bow 
ignorant  the  purchasers  from  her  were  con- 
cerning the  state  of  the  title,  or  of  the  facts 
which  constituted  the  land  as  a  homestead; 
t&at  afforded  them  no  protection.  A  forced 
sale  of  a  homestead,  except  for  that  which 
the  Constitution  makes  It  liable.  Is  void  by 
reason  of  the  fact  that  It  is  not  subject  to 
such  forced  sale.  But  even  If  it  should  be 
held  that  a  purchaser,  ignorant  of  the  trans- 
action affecting  the  title  and  possession  of 
Mrs.  Sykes,  might  be  protected  on  that  ac- 
count when  he  paid  a  valuable  consideration, 
still  that  protection  cannot  be  claimed  in 
this  instance.  The  testimony  shows  that  the 
porchase  from  Mrs.  Sykes  by  which  the  ap- 
pellees procured  the  conveyance  was  made 
through  the  agency  of  Dr.  Holland,  and  that 
the  latter  was  familiar  with  all  the  attend- 
ant facts.  His  knowledge  was  sufficient  to 
constitute  notice  to  his  principals. 

We  think  the  court  erred  In  rendering  a 
Judgment  in  favor  of  the  appellees  for  tho 
entire  tract  of  land.  They  are  unquestion- 
ably entitled  to  one-half  of  it ;  and  Inasmuch 
as  the  appellant  has  conceded  that  right  and 
asked  for  a  partition  of  the  land,  the  case 
shoald  be  reversed  and  remanded  in  order 
that  this  may  be  done.  But  for  that  we 
would  here  render  Judgment  for  the  appel- 
lant for  an  undivided  one-half  of  the  land, 
and  finally  dispose  of  the  case  so  far  as  this 
court  is  concerned.  For  the  errors  discussed, 
the  cause  is  reversed  and  remanded. 


BERRY  BROS.  v.  FAIRBANKS,  MORSE  & 
CO. 

(Court  of  Civil  Appeals  of  Texas.    July  2,  1908.) 
L  EviDEHCE  —  Faboi.   BviDBircE— Inoefikitx 

CONTBAOT. 

Where  the  terms  of  a  written  contract  are 

indefinite  and  vague,  proof  of  the  surrounding 

circumstances  is  admissible  to  explain  the  same. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  20,  Evidence,  {|  2066-2101.] 

2.  Sales  —  Gortbactb — Perfobmarce — Qt7ES- 
TioHs  OF  I«AW  ano  Fact. 

Whether  a  seller  in  a  contract  for  the 
Mle  of  an  engine,  to  be  shipped  as  soon  as  pos- 
tible,  complied  with  the  contract,  is  a   mixed 


question  of  fact  and  law,  and  the  court  should 
interpret  the  meaning  of  the  contract,  and  the 
jury  should  apply  the  evidence  in  the  determina- 
tion of  whether  or  not  the  undertaking  was 
performed  within  the  meaning  of  the  contract. 
3.  Sahe. 

Where  a  written  cmttract  for  the  sale  of 
an  engine  called  for  delivery  "as  soon  aa  pos- 
sible," parol  evidence  that  the  seller's  agent 
was  advised  by  the  buyer  of  the  importance  to 
the  buyer  of  the  greatest  expedition  in  ship- 
ping the  engine  by  reason  of  the  harvesting  sea- 
son designated  date  was  admissible  to  enable 
the  court  to  construe  the  quoted  clause,  and  to 
enable  the  jury  to  determine  whether  the  un- 
dertaking was  performed  within  the  meaning  of 
the  contract 
■L  Same. 

That  a  contract  for  the  sale  of  one  en- 
gine to  be  shijpped  as  soon  as  ^ssible  was  modi- 
tied  by  substituting  two  engines  for  the  one 
originally  contracted  for  did  not  change  the 
requirement  that  the  same  should  be  shipped  as 
soon  aa  possible. 

5.  TbiaI/— Admissions— ElFFECT. 

An  admission  by  defendant,  entered  under 
district  and  county  court  rule  31  (67  S.  W. 
xxiii),  relieves  plaintiff  of  the  obligation  of  prov- 
ing his  case,  and  allows  him  to  recover  to  the 
extent  of  his  claim  made  in  his  pleadings,  and 
defendant  cannot  object  to  failure  to  offer  evi- 
dence on  any  material  allegation. 

6.  Judgment— Res  Judicata. 

A  cause  of  action  on  a  written  contract, 
though  executory,  and  a  cause  of  action  for 
damages  for  the  breach  of  the  contract,  are 
distinct,  and  a  judgment  in  an  action  on  the 
contract  will  not  bar  a  subsequent  action  for 
damages  for  the  breach  thereof. 

[Ed.  Note.— D'or  cases  in  point,  see  Cent.  Dig 
vol.  30,  Judgment,  U  1212,  1243.] 

7.  Same. 

A  judgment  in  an  action  on  a  contract  will 
bar  a  future  action  based  on  a  reacis^iou  of  the 
contract,  or  a  failure  of  considorution  thereof, 
and  such  facts  must  be  pleaded  in  the  action 
on  the  contract. 

[Ed.  Note.— For  cases  in  iioint,  see  Cent.  Dig. 
vol.  30,  Judgment,  tS  1242,  1243.] 

8.  Tbiai.  —  Admissions  in  Stipulation- Ef- 
fect. 

Where,  In  an  action  by  a  seller  on  a  con- 
tract of  gale,  the  petition  alleged  that  the  goods 
were  shipped  as  soon  as  possible  in  compliance 
with  the  contract,  and  that  the  services  of  the 
seller's  agent  in  putting  the  machinery  into  suc- 
cessful operation  were  waived  by  the  buyer, 
and  the  buyer  demanded  in  a  cross-action  dam- 
ages for  the  failure  of  the  seller  to  deliver  the 
machinery  as  soon  as  possible,  and  then  filed  an 
admission  reciting  that  the  seller  had  a  good 
cause  of  action,  except  so  far  as  it  mieht  be 
defeated  by  the  fact  of  the  answer  constituting 
a  good  defense,  defendant  was  entitled  to  re- 
cover damages  on  proof  of  the  failure  of  the 
seller  to  ship  machinery  within  the  time  con- 
tracted for. 

Appeal  from  District  Court,  Lamar  Coun- 
ty ;    T.  D.  Montrose,  Judge. 

Action  by  Fairbanks,  Morse  &  Co.  against 
Berry  Bros.  From  a  judgment  for  plalntifT, 
defendant  appeals.    Reversed  and  remanded. 

J.  S.  Patrick,  W.  F.  Moore,  and  Burdett  A 
Connor,  for  appellant.  Moore,  Park  &  Bir- 
mingham, for  appellee. 

LEVY,  J.  The  appellees'  cause  of  action 
was  founded  on  a  written  contract  alleged  to 
have  been  entered  into  between  appellants 


Digitized  by 


Google 


428 


112  SOUTHWBSTBBN  BBPORTEB. 


CTeK^ 


and  appellees,  by  tbe  tenns  of  wbidi  the  ap- 
pellees sold  to  appellants  two  eight  horse- 
poirer  portable  gasoline  engines,  to  be  shipped 
as  soon  as  It  was  possible  to  ship  same,  for  a 
consideration  to  be  paid  when  the  said  en- 
gines were  put  Into  successful  operation  by 
appellees'  erector.  It  was  alleged  that  tbe 
said  engines  were  shipped  and  consigned  to 
appellants  as  soon  as  it  was  possible  to  ship 
same,  and  were  received  by  the  appellants; 
and  there  were  further  alleged  facts  which 
appellees  claimed  showed  that  the  services  of 
appellees'  erector  were  waived  by  appellants. 
Appellants  answered  by  a  general  demurrer 
and  general  denial,  and  In  a  cross-action  for 
damages  alleged  to  have  been  sustained  by  a 
failure  on  the  part  of  the  appellees  to  ship 
and  deliver  tbe  engines  "as  soon  as  possible" 
as  provided  for  in  the  contract  The  follow- 
ing was  filed  by  tbe  appellants:  "Now  comes 
the  defendant,  and,  before  announcing  ready 
for  trial,  in  open  court  admits  that  tbe  plaln- 
tlfC  has  a  good  cause  of  action,  as  set  out  in 
his  petition,  except  so  far  as  It  may  be  defeat- 
ed, in  whole  or  In  part,  by  the  fact  of  defend- 
ant's answer  constituting  a  good  defense, 
which  may  be  established  on  the  trial  of  this 
cause,  and  demand  the  opening  and  closing  of 
the  case."  The  case  was  tried  to  a  Jury,  and 
under  a  peremptory  instruction  the  Jury  re- 
turned a  verdict  in  favor  of  the  appellees. 
From  the  Judgment  entered  in  accordance  with 
the  verdict,  the  appellants  have  brought  the 
case  on  appeal,  and  seek  to  have  the  same 
revised  for  the  errors  assigned. 

The  appellants  by  their  first  and  second  as- 
signments of  error  complain  of  tbe  ruling  of 
the  court  in  excluding  the  evidence  of  Berry 
and  Rives.  The  main  objection  urged  is  that 
such  evidence  has  the  effect  to  alter  and  vary 
the  terms  of  a  written  contract  by  previous 
negotiations  or  contemporaneous  parol  agree- 
ment, liooklng  to  the  evidence  offered  and 
excluded  by  the  court,  it  is,  in  substance,  that 
appellees'  agent  was  advised  by  the  appel- 
lants at  the  time  of  tbe  contract  and  during 
the  negotiations  for  the  purchase  of  the  10 
horse  power  engine  of  the  Importance  to  the 
appellants  of  the  greatest  expedition  In  ship- 
ping the  engines,  by  reason  of  the  harvesting 
season  of  hay  being  ready  on  June  10th,  and 
the  vast  amount  of  hay  to  be  harvested,  and 
that  the  engine  was  bought  for  use  in  the  be- 
ginning and  flush  of  the  season.  The  written 
contract  here  Involved  neither  fixes  nor  re- 
fers to  no  more  certain  and  definite  time 
within  which  tbe  engine  should  be  shipped 
to  Brookston  than  the  provlBlon  "as  soon  as 
possible."  Because  the  words  possess  so  much 
flexibility  they  cannot  have  an  arbitrary  defi- 
nition, and  consequently  are  vague  and  gener- 
al. They  look  forward  to  certain  happenings 
and  expedition  of  the  parties.  It  Is  the  duty 
of  the  court,  however,  to  interpret  the  obliga- 
tion of  tills  clause  of  tbe  contract  To  ac- 
complish the  mutual  meaning  attached  by  the 
parties  to  the  contract  to  tbe  words  used,  and 
to  make  the  clause  reasonable  and  not  to 


place  either  party  at  the  mercy  of  tbe  other  ^ 
the  words  "as  soon  as  possible"  must  be  ecu— 
Btrued  and  applied  in  tbe  light  of  the  proof 
of  the  surrounding  circumstances.  It  is  a. 
recognized  rule  that,  when  the  terms  of  a  con- 
tract are  indefinite  and  vague,  proof  of  the- 
surrounding  circumstances  Is  admissible  t» 
explain.  1  Greenieaf,  f  288t.  The  cross-ac- 
tion of  appellants  is  for  damages  for  alleged, 
failure  to  ship  the  engine  "as  soon  as  possi- 
ble." In  the  ordinary  course  of  things,  upon 
a  trial  before  a  Jury,  tbe  inquiry  of  whether 
the  engines  were  shipped  "as  soon  as  possi- 
ble" would  be  a  mixed  question  ot  fact  and 
law.  It  devolved  upon  the  court  to  interpret 
the  meaning  of  the  parties  to  the  contract, 
and  to  instruct  the  Jury  in  the  proper  formu- 
lated Instruction.  It  was  the  proviace  of  tbe 
Jury  to  apply  the  evidence  oCTered  in  the  case 
in  the  determination  of  whether  or  not  the 
undertaking  was  performed  within  the  mean- 
ing and  obligation  of  the  contract  The  case 
of  Robinson  v.  Brooks  (C.  C.)  40  Fed.  525, 
was  a  case  to  recover  back  the  purchase  price 
of  a  threshing  machine  for  failure  to  ship  "at 
once,  or  as  soon  as  possible."  In  this  case 
the  court  quoted  from,  and  followed  tbe 
meaning  given  to  the  words  in,  the  case  of 
Palmer  v.  Insurance  Co.,  44  Wis.  208,  where 
tbe  term,  "as  soon  as  possible,"  as  employed 
in  a  policy  of  insurance,  was  ruled  to  mean 
"within  a  reasonable  time,  with  an  undertak- 
ing to  do  it  in  the  shortest  practicable  time." 
The  case  of  Insurance  Co.  v.  Lawrence,  35  U. 
8.  507,  9  L.  Ed.  512,  was  a  suit  on  an  insur- 
ance iwlicy  wherein  there  was  a  provision 
that  tbe  assured  should  produce  an  account 
of  the  loss  under  certificate  of  a  magistrate 
"as  soon  as  possible."  It  was  ruled  by  the 
court  that  the  parties  meant  "that  the  certif- 
icate must  l>e  produced  within  a  reasonable 
time  after  the  loss."  The  case  of  Williams  v. 
Rittenhouse  &  Embree  Co.,  198  IlL  602,  64 
N.  E.  995,  was  a  suit  to  enforce  a  mechanic's 
lien,  and  involved  a  contract  for  tbe  erection 
of  buildings,  and  provided  that  the  contractor 
should  have  the  brick  walls  ready  for  the 
roof  in  30  days  from  the  date,  and  tbe  balance 
of  the  work  "as  soon  as  practicable  thereaft- 
er." There  the  court,  after  reviewing  decided 
cases,  used  the  following  expression:  "The 
word  'practicable'  and  the  word  'possible* 
may,  and  sometimes  do,  have  the  same  mean- 
ing. If  here  regarded  as  synonymous,  neither 
could  be  construed  to  require  more  than  the 
exercise  of  reasonable  diligence,  in  view  of  all 
the  circumstances  which  might  attend  upon 
the  execution  of  the  woi4c.  It  may  l>e,  and 
often  is,  possible  to  do  that  which  is  impracti- 
cable." We  are  of  the  opinion  that  the  court 
erred  In  excluding  tbe  evidence.  It  was  ad- 
missible and  necessary  in  order  to  enable  the* 
court  to  properly  construe  the  clause  involv- 
ed and  to  formulate  the  proper  instruction  to 
the  Jury  in  respect  to  the  meaning  the  parties 
attached  to  the  words,  and  as  well  to  enable 
the  Jury  to  determine,  along  with  all  the 
facts,  whether  or  not  the  uudertaklug  was 
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perfonued  within  the  meaning  and  obligation 
of  the  contract.  That  two  engines  were  Buh- 
seqnently  substituted  for  the  one  engine  pre- 
viously contracted  for  would  not  be  a  tenable 
objection  to  the  evidenca  1  Greenleaf,  {  303. 
The  later  contract  covers  the  same  character 
and  terms  of  performance,  and  merged  in 
that  respect  the  former  one.  The  dealings  of 
the  parties  were  with  reference  to  an  engine 
being  shipped  "as  soon  as  possible,"  and  the 
parties  thereto  had  within  contemplation  the 
performance  of  the  contract  within  such  time. 
That  two  engines,  instead  of  one,  were  to  be 
shipped,  might  enlarge  the  time  of  perform- 
ance, and  such  evidence  could  properly  be 
considered  by  the  Jury  in  determining  the 
performance  of  the  terms  of  the  contract 

It  Is  esMtended  by  appellees  that  by  the 
admission  filed  by  the  appellants  they  were 
precluded  from  offering  proof  in  support  of 
their  claim,  and  that,  in  consequence,  no  oth- 
er Judgment  than  that  rendered  could  have 
been  entered  by  the  court.  The  effect  given 
to  the  written  admission  by  the  court  doubt- 
less prompted  the  peremptory  instruction  to 
the  Jury.  Appellees'  cause  of  action  was 
founded  on  a  written  contract,  and  a  Judg- 
ment was  soaght  on  the  written  contract 
Appellants  entered  a  general  denial,  and  filed 
a  cross-action  for  damages  for  breach  of  the 
contract  Appellants'  admission  was  entered 
under  authority  of  rule  31  of  practice  for  the 
district  and  county  courts  (67  S.  W.  xxUi), 
and  was  of  binding  effect  that  appellees  had 
a  good  cause  of  action,  as  set  out  In  their 
petition,  except  so  far  as  It  may  be  defeated, 
in  whole  or  in  part,  by  the  facts  of  appel- 
lants' answer  constituting  a  good  defense. 
The  contemplation  of  the  rule  is  that  the  ad- 
mission relieves  the  appellees  qf  proving  the 
case,  and  to  allow  them  to  recover  to  the  ex- 
tent of  the  claim  made  In  their  pleadings. 
Sanders  ▼.  Bridges,  67  Tex.  93,  2  S.  W.  663. 
The  admission  reaches  to  the  entire  cause  of 
action  plended,  and  appellants  cannot  question 
failure  to  offer  evidence  on  any  material  al- 
legation. Taylor  v.  Reynolds  (Tev.  Olv.  App.) 
105  S.  W.  65.  But  In  this  case  we  do  not 
think  the  scope  and  effect  of  this  admission 
oonid  properly  be  construed  to  be  a  waiver  by 
aniellaiita  of  their  cause  of  action,  and  the 
admission  applied  In  denial  to  appellants  to 
prove  and  recover  on  their  cross-action  for 
damages  for  breach  of  the  contract.  A  cause 
of  action  on  a  written  contract  though  ex- 
ecutory, and  a  cause  of  action  for  damages 
for  the  breach  of  the  contract,  are  legally 
severable  and  distinct,  and  are  not  so  drawn 
together  that  the  one  cause  of  action  neces- 
sarily Involves  and  Includes  the  other.  A 
cause  of  action  tor  damages  Is  not  adjudicat- 
ed by  a  Judgment  In  a  suit  on  a  contract  of 
sale.  Dilley  ▼.  RatcllS,  29  Tex.  Civ.  App. 
515,  69  S.  W.  237.  Consequently  a  Judgment 
on  the  contract  would  not  be  a  bar  to  an  In- 
dependent and  subsequent  suit  for  damages 


for  breach  of  the  contract  There  Is  a  dis- 
tinction to  be  drawn  between  a  cross-action 
for  damages  for  breach  of  the  contract  sued 
on  and  answer  pleading  rescission  or  failure 
of  consideration  of  the  contract  In  the  lat- 
ter plea  there  Is  Involved  the  legal  contention 
that  the  contract  sued  on  Is  Incapable  of  en- 
forcement, and  such  defenses  must  be  pleaded 
In  the  suit  on  the  contract,  or  a  Judgment 
on  the  contract  would  be  a  bar  to  any  future 
action.  Because  such  defenses  are  necessarily 
di-awn  Into  and  Involved  In  the  plaintiffs' 
cause  of  action,  an  admission  might  properly. 
In  a  given  case,  be  ruled  to  waive  and  pre- 
clude such  defenses.  But  in  a  cross-action 
for  damages  It  does  not  Involve  the  legal  con- 
tention that  the  contract  is  incapable  of  en- 
forcement between  the  parties.  Such  plea  af- 
firms  the  contract  in  all  things  as  made,  and 
seeks  damages  for  its  nonperformance  or  fail- 
ure to  perform  according  to .  its  terms.  An 
admission  under  the  rule  would  have  the  ef- 
fect to  admit  and  affirm  the  contract  as  sued 
on.  Judgment  would  be  entered  on  the  con- 
tract for  appellees,  and,  if  Judgment  be  recov- 
ered on  cross-action  In  damages,  then  such  re- 
covery would  be  entered  over  and  agrainst  or 
as  a  set-off  against  appellees.  A  recovery  on 
the  action  would  not  be  legally  inconsistent 
with  a  recovery  by  appellees  on  their  con- 
tract They  have  a  recovery  under  the  ad- 
mission for  their  entire  claim,  and  a  recov- 
ery on  the  cross-action  would  not  be  In  a  legal 
sense  In  defeat  of  the  contract  or  recovery  on 
the  cause  of  action  pleaded. 

The  petition  alleged  that  appellants  waiv- 
ed that  portion  of  the  contract  which  bound 
appellees  to  put  the  engines  In  successful 
operation  by  an  erector  furnished  by  appel- 
lees. The  legal  effect  that  would  properly  be 
given  to  the  waiver,  and  the  admission  of  the 
waiver  would  be  the  waiver  of  the  right  to 
Insist  upon  the  erection  of  the  ^iglnes  tmder 
tlie  terms  of  the  contract  but  the  admission 
could  not  properly  be  construed  to  be  a  waiv- 
er of  any  damages  arising  from  a  breach  of 
the  contract,  so  far  as  the  failure  to  ship  the 
engines  within  the  time  for  erection.  3  Page 
on  Contracts,  {  1509.  Because  this  admission 
did  not  preclude  the  defense,  it  was  error  to 
not  permit  the  issues  of  the  cross-action  to 
be  decided  by  the  Jury.  Smith  v.  Trader's 
Bank,  74  Tex.  541,  12  S.  W.  221.  In  the  ab- 
sence of  pleadings  that  it  was  In  contempla- 
tion of  the  parties  that  the  engines  contracted 
to  be  sold  were  to  be  manufactured,  and  that 
the  delay  In  the  shipment,  If  any,  was  caused 
by  their  having  to  be  manufactured,  the  evi- 
dence complained  of  in  the  third  assignment 
would  not  properly  be  admissible.  But  on 
another  trial  this  objection  may  not  exist. 

It  was  error  to  give  a  peremptory  instruc- 
tion In  this  case,  and  the  assignment  of  error 
in  this  respect  should  be  sustained. 

The  case  was  ordered  reversed  and  remand- 
ed for  another  trlaL 


Digitized  by 


Google 


430 


112  SOUTHWESTERN  REPORT  EB. 


(Tex. 


WALKER  et  al.  v.  TEXAS  &  N.  O.  R.  CO. 

(Court  of  Civil  Appeals  of  Texas.     June  19, 
1908.) 

1.  Appeal  and  E^bbob  —  PResmiPTioRS— Di- 
SBCTioN  OF  Veediot— Review. 

Unless  error  is  properly  assigned  on  the  di- 
rection of  a  verdict  for  defendant,  the  appellate 
court  will  presume  that  the  evidence  authorized 
such  direction  under  some  one  or  more  of  the 
issues. 

2.  TBIAI/— DiBECTION   OP   VEBDICT. 

A  trial  court  Is  not  authorized  to  direct  a 
verdict  for  defendant,  unless  the  evidence  is  of 
such  a  character  that,  as  a  matter  of  law,  no 
other  verdict  can  be  rendered. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  381-384.] 

8.  Appeal  and  Ebbob— Assionkentb  of  Eb- 
BOB— Statement. 

Where,  in  an  action  for  the  death  of  plain- 
tiCTs  husband,  defendant  pleaded  negligence  of 
a  fellow  servant,  contributory  negligence,  as- 
sumed risk,  and  that  deceased  at  the  time  of  the 
accident  was  in  the  employ  of  an  independent 
contractor,  a  statement,  in  support  of  assign- 
ments that  the  court  erred  in  directing  a  verdict 
for  defendant,  merely  alleging  that  the  alleged 
independent  contractor  was  not  such  in  fact, 
and  making  no  reference  to  the  other  defenses, 
was  insufficient  to  justify  a  review  of  the  rul- 
ing on  appeal. 

4.  Same— Statement. 

A  statement,  in  support  of  an  assignment 
tliat  the  court  erred  in  directing  a  verdict  for 
defendant,  reciting  that,  the  tpstimonv  being 
conflicting  as  to  every  material  point,  and  strong- 
ly in  support  of  plaintiff's  cause  of  action  on 
each  question  presented  bj  the  pleadings,  it  was 
error  tor  the  court  to  so  invade  the  province  of 
the  jury,  wliile  correct  as  a  proposition,  was  in- 
sufficient as  a  statement,  required  by  rule  31 
(67  S.  W.  xvi)  to  consist  of  a  brief  statement, 
in  substance,  of  such  proceedings  or  part  there- 
,  of,  contained  in  the  record  as  will  be  necessary 
'  and  sufficient  to  explain  and  support  tlie  propo- 
sition. 

5.  Same— Hasuless  Ebbob. 

The  overruling  of  plaintiff's  first  special  ex- 
ception to  defendant's  second  amended  answer, 
setting  up  special  exceptions  to  the  petition,  and 
to  the  hearing  of  such  special  exceptions,  be- 
cause not  filed  in  due  order  of  pleadings,  was 
without  prejudice,  where  defendant's  special  ex- 
ceptions referred  to  were  all  overruled. 

6.  Pleading — E^cbptionb— Sepabate    Paba- 

OBAPHS. 

An  exception  to  a  paragraph  of  defendant's 
answer,  based  on  an  alleged  independent  con- 
tract, because  it  did  not  show  the  nature  of  the 
contract,  was  without  merit,  where  the  succeed- 
ing paragraphs  of  the  answer  contained  a  suffi- 
ciently full  statement  of  the  terms  of  the  con- 
tract. 

7.  Masteb  and  Sebvant^Dbath  or  Sebvant 
—Fellow  Sebvants. 

Where  decedent  was  employed  by  M.  pursu- 
ant to  a  contract  with  defendant  railroad  com- 
pany for  the  construction  of  trestles,  roadway 
buildings,  cattle  guards,  fences,  water  tanks, 
etc.,  along  defendant's  line,  and  was  unloading 
timbers  from  cars  at  the  time  he  received  the 
injury  from  which  be  died,  he  was  not  engaged 
in  operating  the  cars,  locomotives,  or  trains  of 
a  railroad  within  Rev.  St.  1895,  art  41560^  au- 
thorizing a  recovery  for  injuries  to  persons  so 
engaged,  though  inflicted  by  the  net^igence  of 
fellow  servants ;  and  hence  the  railroad  company 
would  not  be  liable  for  decedent's  death  if 
caused  by  the  negligence  of  a  fellow  servant,  as 
defined  by  articles  4560g  and  4560b. 

[Ed.  Note.— For  cases  in  point,  ape  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  3(!3-366.] 


8.  Appeal  and  Ebbob  —  Bxcobd  —  Bills  of 
BxcEPrroNS- Review. 

A  ruling  excluding  testimony  is  not  review- 
able, where  the  bill  of  exceptions  taken  fails  to 
state  the  grounds  of  objections. 

[B3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  2297.] 

9.  Evidence— Conclusion  of  Witness. 

A  question  asking  a  witness,  in  effect, 
whether  deceased  was  guilty  of  negligence  was 
objectionable,  as  calling  for  a  conclusion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  n  2248-^54.] 

10.  Same— Best  Evidence. 

Whether  deceased,  at  the  time  be  sustained 
the  injuries  resulting  in  his  death,  was  employed 
by  defendant  or. an  independent  contractor  could 
not  be  shown  by  the  understanding  of  the  men 
employed  under  the  written  contract  between 
the  alleged  contractor  and  defendant. 

11.  Same — Wbitten  Contbact— Pboop.' 

A  written  contract  cannot  be  admitted  as 
evidence  against  one  not  a  party  thereto  with- 
out proof  of  its  execution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  1559-1580.] 

12.  Appeal  and  Ebbok- Assionments  of  Eb- 
bob—Necessity  of  Specific  Assignment. 

Where  a  motion  for  a  new  trial  was  based 
on  several  grounds,  an  assignment  that  the  court 
erred  in  overruling  plaintiffs  motion  for  a  new 
trial  for  the  reason  assigned  therein  was  too 
general  to  be  considered  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {§  3037,  3038.] 

13.  Masteb  and   Servant— Death  of  Sebv- 
ant—Independent  Contbactob. 

Where  a  railroad  company  contracted  with 
M.  to  construct  all  trestles,  roadway  buildings, 
cattle  guards,  fences,  water  tanks,  pump  houses, 
etc.,  alon^  the  railroad  line  then  m  process  of 
construction,  the  railroad  to  furnish  material 
for  the  work,  to  be'  delivered  at  the  site  of  sta- 
tions, either  on  cars  or  by  wagons,  M.  was  an 
independent  contractor,  though  the  work  was  re- 
quired to  be  done  under  the  direction  of  defend- 
ant's engineer,  who  was  also  required  to  approve 
of  or  reject  the  work  or  material,  and  whose 
decision  was  to  be  final  l>etween  M.  and  the 
railroad  company. 

[Ed.  Nofe.- For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  o.] 

Appeal  from  District  Court,  Nacogdoches 
County  ;   Tom  C.  Davis,  Judge. 

Action  by  C.  T.  Walker  and  others  against 
the  Texas  &  New  Orleans  Railroad  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 

Ingraham,  Mlddlebrook  &  Hodges,  for  ap- 
pellants. Baker,  Botts,  Parker  &  Garwood 
and  Blount  &  Garrison,  for  appellee. 

REESE,  J.  TUB  is  a  suit  by  C.  T.  Walk- 
er, widow  of  T.  L.  Walker,  suing  for  her- 
self and  their  minor  children,  to  recover  of 
the  Texas  &  New  Orleans  Railroad  Company 
damages  In  the  sum  of  $25,000,  for  the  death 
of  the  said  T.  L.  Walker,  which  Is  alleged  to 
have  been  caused  by  the  negligence  of  defend- 
ant The  court  instructed  the  Jury  to  re- 
turn a  verdict  for  defendant,  and  from  the 
resulting  Judgment  for  defendant,  their  mo- 
tion for  a  new  trial  having  been  overruled, 
plaintiffs  appeal. 

Unless  there  Is  a  proper  assignment  of  er- 
ror which  we  can  consider,  and  under  which 
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we  can  declare  that  tbla  charge  was  error, 
we  mnst  conclade  that  the  evidence  author- 
ised the  charge  under  Bome  one  or  more  of 
the  Issues.  In  such  case  we  would  have 
to  hold  that,  under  the  pleadings  and  evi- 
dence, no  other  verdict  conld  have  been  prop- 
erly rendered,  and  that  therefore  the  Judg- 
ment should  not  be  reversed  for  errors  com- 
mitted upon  the  trial.  The  trial  court  was 
not  authorized  to  instruct  the  Jury  to  return 
a  verdict  for  the  defendant,  unless  the  evi- 
dence was  of  such  a  character  that,  as  mat- 
ter of  law,  no  other  verdict  could  be  ren- 
dered. Until  the  contrary  is  shown,  we  must 
assume  that  the  state  of  the  evidence  author- 
ised the  court  to  Instruct  a  verdict  for  de- 
fendant, and  in  such  case  the  Judgment  will 
not  be  reversed  for  errors  in  procedure. 

In  addition  to  the  general  denial,  defend- 
ant set  up  the  defenses:  That  the  death  of 
Walker  was  caused  by  the  negligence  of  a 
fellow  servant,  contributory  negligence,  as- 
sumed risk,  and  that  deceased  was,  at  the 
time  of  the  accident,  in  the  service  of  one 
Maurice,  and  engaged  in  the  performance  of 
bis  duties  in  such  employment ;  that  Maurice 
was  engaged  in  the  prosecution  of  certain 
work  for  defendant  as  an  Independent  con- 
tractor, and  that  the  persons  engaged  with 
him  in  the  work  in  which  deceased  received 
his  injury,  and  whose  negligence  is  alleged  to 
have  caused  his  death,  were  likewise  em- 
ployee of  Maurice  under  said  independent 
Mmtract,  and  that  defendant  was  In  no  way 
liable  for  the  acts  of  said  Maurice  or  his  em- 
ployes. If  upon  either  of  these  issues  the 
evidence  was  such  as  to  authorize  the  charge 
of  the  court,  the  Judgment  should  not  be  re- 
versed. It  is  therefore  essential  that  appel- 
lants, in  order  to  have  this  Judgment  re- 
versed, should  show  by  proper  assignment, 
or  assignments  of  error,  that  the  charge  can- 
not be  sustained  upon  any  of  the  Issues  pre- 
sented. Lacking  this  other  errors  are  mere 
harmless  abstractions. 

The  fourteenth  assignment  of  error,  and 
the  statement  thereunder,  are  as  follows: 

"The  court  erred  in  his  charge  to  the  Jury 
in  the  following  words,  viz.:  'Gentlemen  of 
the  Jury,  you  are  charged,  in  this  case,  to 
return  a  verdict  for  the  defendant' — because 
such  charge  was  unauthorized  by  the  evi- 
dokce,  because  It  was  the  province  of  the 
Jury,  and  not  the  -  court,  to  determine  the 
question  of  liability  of  the  defendant,  be- 
cause there  was  no  legal  evidence  in  the  case 
to  authorize  it,  because  each  and  every  ma- 
terial allegation  in  plaintiffs'  petition  was 
most  strongly  proven  by  the  evidence.  Be- 
cause the  court  erred,  taking  all  the  evidence 
\d  the  case  together,  it  is  not  such  character 
that  there  is  no  room  for  ordinary  minds  to 
differ  as  to  the  conclusion  to  be  drawn  from 
it  And  this  fourteenth  assignment  of  error 
Is  submitted  as  a  proposition. 

"Statement  The  contract,  on  close  inspec- 
tion, shows  that  defendant  was  not  only  in- 
terested in  the  result  of  the  work,  but  the 


very  manner  of  It,  and  the  material  used  In 
the  construction  of  the  work,  and  was  done 
and  to  be  done  xmder  the  direction  of  Mr. 
Lamb,  the  defendant  engineer.  Also  it  shows 
said  engineer  shall  Inspect,  examine,  and 
pass  upon,  approve,  accept,  or  reject  the  work 
or  materia],  whose  decision  will  be  final  upon 
all  matters  between  Maurice  and  defendant, 
thereby  showing  that  defendant  and  Maurice 
were  equally  interested,  and  were,  so  to 
speak,  partners.  And  also  the  testimony 
showing  that  the  defendant  was  the  owner 
of  the  work  controlling  it,  and  had  the  super- 
vision of  It,  thereby  establishing  the  rela- 
tion of  master  and  servant  between  Maurice 
and  defendant  company."  If  the  assignment 
can  be  properly  presented  as  a  proposition, 
the  statement  under  it  is  obviously  Insuffi- 
cient. No  reference  is  made  to  the  evidence 
upon  any  issue,  except  that  presented  by  the 
plea  that  Maurice  is  an  independent  con- 
tractor. E^om  all  that  appears  or  is  sug- 
gested the  evidence  upon  each  of  the  other 
Issues  may  have  required  the  charge  that  was 
given.  In  order  to  sustain  the  assignment, 
we  would  be  compelled,  with  no  assistance 
from  the  brief,  to  go  through  the  entire  rec- 
ord, to  be  able  to  understand  the  state  of  the 
evidence  upon  the  other  issues.  An  assign- 
ment so  presented  cannot  be  considered. 

The  sixteenth  assignment  of  error  and  ac- 
companying statement  are  as  follows: 

"The  court  erred  in  its  charge  to  the  Jury 
In  the  following  words:  'Gentlemen  of  the 
Jury,  you  are  charged  in  this  case  to  return 
a  verdict  for  the  defendant' — because,  taking 
all  the  evidence  in  the  case  together,  it  is 
not  of  such  character  that  there  Is  no  room 
for  ordinary  minds  to  differ  as  to  the  con- 
clusion to  be  drawn  from  it.  And  the  six- 
teenth assignment  of  error  is  here  submitted 
as  a  proposition  under  the  sixteenth  assign- 
ment of  error  of  appellants. 

"Statement.  The  testimony  being  conflict- 
ing as  to  every  material  point,  and  strongly 
in  support  of  plaintiff's  cause  of  action  upon 
every  question  presented  by  the  pleadings, 
it  was  error  for  the  court  to  so  invade  the 
province  of  the  Jury."  The  statement  is  cor- 
rect as  a  proposition,  but  as  a  statement  it 
is  entirely  insufficient.  It  cannot,  by  any 
latitude  of  construction,  be  considered  "a 
brief  statement,  in  substance,  of  such  pro- 
ceedings,' or  part  thereof,  contained  In  the 
record,  as  will  be  necessary  and  sufficient  to 
explain  and  support  the  proposition,"  as  Is 
required  by  rule  31  (67  S.  W.  xvl). 

These  are  the  only  assignments  of  error 
which  assail  the  charge  of  the  court.  Ap- 
pellee makes  vigorous  objection  to  their  con- 
sideration, which  must  be  sustained.  In  the 
view  we  take,  there  being  no  assignment  of 
error  to  the  peremptory  charge,  so  presented 
as  to  require  consideration,  other  errors 
would  not  require  a  reversal  if  properly  pre- 
sented. Heirs  of  Webb  v.  Klrby  Lumber  Co. 
(Tex.  Civ.  App.)  107  S.  W.  581,  20  Tex.  Ct. 
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Rep.  643.  Other  assignments  wlUi  however, 
be  disposed  of. 

The  first  assignment  of  error  assails  the 
ruling  of  the  court  In  overruling  plaintiffs' 
first  special  exception  to  defendant's  second 
amended  original  answer,  setting  up  certain 
special  exceptions  to  the  petition,  and  In 
hearing  the  said  special  pzceptions,  because 
not  filed  in  due  order  of  pleadings.  It  Is  a 
sufl9clent  answer  to  the  assignment  that  the 
special  exceptions  of  defendant  referred  to 
were   all    overruled. 

The  second  assignment  of  error  Is  that  the 
court  erred  In  overruling  the  plaintiffs'  ex- 
ceptions to  the  defendant's  first  special  plea, 
In  Its  second  amended  original  answer,  be- 
cause the  plea  referred  to  does  not  show 
the  nature  of  the  contract  between  defend- 
ant and  Maurice.  The  statement  under  the 
assignment,  which  Is  submitted  as  a  proposi- 
tion, Is  that  the  special  plea  of  the  defend- 
ant No.  1  does  not  show.  In  any  manner,  the 
contract  between  Maurice  and  defendant. 
Permitting  any  criticism  of  the  statement  as 
Insufllclent,  the  paragraph  of  defendant's  an- 
swer, following  the  one  at  which  the  excep- 
tion is  leveled,  contains  a  sufficiently  full 
statement  of  the  terms  of  the  contract  The 
assignment  Is  without  merit. 

The  third  assignment  Is  addressed  to  the 
alleged  error  of  the  court  In  overruling  plain- 
tiffs' special  exception  to  the  defendant's 
second  special  plea  In  Its  second  amended 
answer.  The  assignment  presents  no  error, 
and  Is  overruled. 

The  sixth  assignment  complains  that  the 
court  erred  in  overruling  plaintiffs'  special  ex- 
ception to  the  fifth  special  plea  of  defendant, 
In  Its  second  amended  original  answer  to 
plaintiffs'  amended  petition,  because  If  the 
deceased  was  Isllled  by  a  fellow  servant's  neg- 
ligence. It  would  be  no  defense  to  the  action 
whether  Maurice  was  or  not  an  Independent 
contractor.  The  allegations  of  the  answer, 
sustained  by  the  evidence,  were  that  Maurice 
was  engaged  in  the  work  of  building  "all 
trestles,  roadway  buildings,  cattle  guards, 
fences,  water  tanks,  pump  houses,  etc.,  along 
defendant's  line  of  railroad  then  in  process 
of  construction,  that  defendant  was  to  fur- 
nish material  for  the  work,  to  be  delivered 
at  site  of  station,  either  on  cars  or  by  wagons, 
and  that  at  the  time  of  the  accident  deceased 
Walker,  with  his  co-employCs  was  engaged 
In  unloading,  from  a  car  of  defendant,  some 
heavy  timbers  furnished  for  the  work."  They 
were  not  "engaged  in  the  work  of  operating 
the  cars,  locomotives,  or  trains"  of  defend- 
ant, as  provided  In  article  4560f,  Rev.  St 
1885.  The  statute  referred  to  has  no  applica- 
tion, and  defendant  would  not  be  liable  if  the 
death  of  Walker  was  caused  by  the  negli- 
gence of  a  fellow  servant,  as  defined  In  arti- 
cles 4560g,  4560h,  Rev.  St  1895.  The  assign- 
ment cannot  be  sustained.  O.  C.  &  S.  F.  R. 
R.  Ck).  V.  Johnson  (Tex.  Civ.  App.)  108  S.  W. 
448,  on  rehearing.    Error  refused. 

The  seventh,  eighth,  ninth,  and  tenth  as- 


signments of  error  complain  of  the  ruling  of 
the  court  In  sustaining  defendant's  objections 
to  certain  testimony.  The  bills  of  exception 
taken  by  appellants  fall  to  state  the  objec- 
tion made  to  the  testimony,  and  the  grounds 
upon  which  It  was  excluded.  For  this  rea- 
son we  cannot  revise  the  action  of  the  trial 
court  and  cannot  hold  that  any  error  was 
committed  by  the  rulings  indicated.  Endick 
V.  Endl<*,  61  Tex.  560;  Arambula  v.  SuUlvan, 
80  Tex.  618,  16  8.  W.  436.  The  questions 
asked  the  witnesses,  referred  to  In  the  sev- 
enth, eighth,  and  ninth  assignments,  were 
clearly  leading.  In  addition  that  referred  to 
in  the  ninth  assignment  was  objectionable  as 
calling  for  the  conclusion  of  the  witnesa  In 
substance  and  effect  the  witness  was  asked 
whether  the  deceased  was  guilty  of  negli- 
gence. The  testimony  sought  to  be  elicited, 
referred  to  In  the  tenth  assignment,  was  ir- 
relevant and  Immaterial.  It  was  Intended, 
we  suppose,  to  bear  upon  the  Issue  as  to 
whether  or  not  Maurice  was  engaged  In  the 
prosecution  of  work  as  an  Independent  con- 
tractor. This  could  not  be  shown  by  the  un- 
derstanding of  the  men  in  the  face  of  the 
written  contract  between  Maurice  and  the 
defendant  None  of  the  statements  from  the 
record  accompanying  these  assignments  are 
sufficient    The  assignments  are  overruled. 

There  was  no  error  In  overruling  the  ob- 
jection to  the  testimony  referred  to  In  the 
eleventh  assignment  The  statement  accom- 
panying the  assignment  is  as  follows:  "The 
witness  was  only  giving  his  opinion,  and  was 
not  testifying  from  his  own  knowledge,  but 
hearsay."  The  testimony  is  not  objectionable 
on  either  ground.  There  is  no  merit  In  the 
assignment 

The  twelfth  assignment  complains  of  the 
ruling  of  the  court  In  admitting  In  evidence, 
over  plaintiffs'  objection,  the  written  con- 
tract between  F.  W.  Maurice  and  defendant. 
One  of  the  objections  to  this  evidence  was 
that  the  execution  of  the  contract  was  not 
proven.  The  terms  of  the  contract  are  not 
set  out  In  the  assignment,  nor  In  the  accom- 
panying statement.  So  far  as  the  brief  of 
appellants  is  concerned,  we  are  left  entirely 
to  conjecture  as  to  the  nature  of  this  con- 
tract or  Its  bearing  upon  the  Issues  present- 
ed. The  bill  of  exceptions  Is  a  part  of  the 
statement  of  facts,  from  which  It  appears 
that  the  Instrument  Is  a  contract  between 
the  Texas  &  New  Orleans  Railroad  Company 
and  P.  W.  Maurice.  The  objections  to  Its 
Introduction  are  (1)  that  It  was  not  the  orig- 
inal contract;  (2)  that  there  was  no  proof 
of  Its  execution;  (3)  that  it  was  Immaterial 
and  wholly  Irrelevant;  and  (4)  that  it  did 
not  bind  plaintiff.  The  proposition  and  state- 
ment under  the  assignment  are  confined  to 
the  objection  that  the  execution  of  the  con- 
tract was  not  proven.  The  statement  Is  as 
follows:  "There  was  no  proof  of  the  execu- 
tion of  the  contract  and  Its  Introduction  upon 
this  ground  was  objected  to  by  appellants, 
and  the  objection  overruled  by  the  court  and 
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the  same  admitted  by  the  conrt."  The  objec- 
tioa  that  the  execution  of  the  contract  was 
not  proven  must  be  sustained.  It  is  admit- 
ted bj  appellee  in  its  brief  that  there  is  In  the 
record  no  evidence  of  Its  execution  which 
iras  necessary  to  entitle  it  to  be  admitted  as 
evidence  as  against  one  not  a  party  to  the 
contract  Betterton  v.  Ek:hols,  85  Tex.  212, 
ao  S.  TV.  63;  Peterson  v.  Martinez  &  Bros., 
34  Tex.  Civ.  App.  212,  78  S.  W.  406,  8  Tex. 
Ct  Rep.  935.  This,  however,  will  not  re- 
quire a  reversal  of  the  judgment  in  the  view 
we  take  of  the  absence  of  any  proper  assign- 
ment assailing  the  charge  of  the  court  direct- 
ing a  verdict  for  defendant. 

The  fifteenth  assignment  Is  as  follows: 
'•The  court  erred  in  overruling  plaintiffs'  mo- 
tion for  a  new  trial  for  the  reasons  assigned 
therein."  There  are  many  grounds  urged  In 
tbe  motion.  The  assignment  is  too  general, 
and  cannot  be  considered.  Mayer,  Kahn  ft 
Freiberg  v.  Duke,  72  Tex.  449,  10  S.  W.  565; 
Bumpass  V.  Morrison,  70  Tex.  758,  8  S.  W. 
fsas:  CNell  V.  Wills  Point  Bank,  67  Tex. 
40.  2  S.  W.  754. 

The  thirteenth  assignment  of  error  com- 
plains of  the  admission  of  testimony  over 
appellants'  objection.  ,  The  bill  of  exceptions 
does  not  show  what  were  the  grounds  of  ob- 
jection urged  to  the  testimony.  The  assign- 
ment is  otherwise  without  merit. 

The  seventeenth  assignment  is  overruled. 
The  objection  stated  to  the  admission  of  the 
rontract.  If  tenable  at  all,  would  go  to  Its 
legal  effect,  and  not  to  Its  admissibility. 

We  have  examined  the  contract  introduced 
in  evidence  between  F.  W.  Maurice  and  the 
Texas  &  New  Orleans  Railroad  C!ompany. 
Under  its  terms  Maurice  was  an  independent 
contractor  in  the  matter  of  the  work  to  be 
done  by  him,  and  not  an  employ^,  agent,  or 
servant  of  the  railroad  company.  Smith  v. 
Hnmphreyvllle  (Tex.  Civ.  App.)  104  8.  W. 
495,  19  Tex.  Ct.  Rep.  636.  Writ  of  error  re- 
fvwed.  If  the  deceased.  Walker,  was  employ- 
ed by  Maurice,  and  was  engaged,  at  the  time 
he  was  killed.  In  the  work  then  being  done  by 
Maurice  under  the  contract  aforesaid,  and 
his  death  was  caused  by  the  negligence  of 
Manrlce,  or  other  employe  of  Maurice,  en- 
gaged in  this  work  along  with  Walker,  the 
defendant  would  not  be  liable. 

For  the  reasons  Indicated  in  this  opinion, 
the  jndgment  is  affirmed. 
Affirmed. 


RHODES  et  al.  v.  MARET  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.     June  13, 

1008.     Rehearing  Denied  July  4,  1908.) 

t  ChaBITIES — OONVETANCE —  SUFPICIESCT  — 

TausTEB— Joint  Usk  of  Building— ErFicr 

or  Agbei:ment. 

A  lodge  and  citizens  of  a  community  desir- 
ing to  erect  a  buildins,  citisens  signed  a  sub- 
•cription  list  whereby  they  contributed  money  to 
bnild  a  "lodge  and  gchoolhouse,  the  upper  story 
to  be  used  for  lodge  purposes  and  the  lower 
nom  for  school   purposes,     the  building  being 


erected  upon  tiie  lodge's  land,  nnder  the  direc- 
tion of  a  joint  committee,  whicti  received  the 
building  and  for  several  years  supervised  the 
schools,  etc.,  after  which,  at  the  committee's 
request,  the  lodge  controlled  the  entire  building, 
the  lower  room  continuing  to  be  used  for  school 
purposes.  Held,  that  there  was  a  contract  be- 
tween the  lodge  and  the  subscribing  citizens 
creatine  a  right  in  the  nature  of  a  use  ingrafted 
upon  the  building,  entitling  the  community  to 
use  the  lower  story  so  long  as  the  building  ex- 
ists for  the  purposes  contemplated  by  the  agree- 
ment ;  the  committee  appointed  by  the  community 
constituting  such  body  in  law  as  was  capable 
of  receiving  the  right  conferred  upon  the  com- 
munity. 

2.  Fbahds,  Statute  oi^Deeds— Sufficienct 
OF  Wbiting — Presumptions. 

Though  it  does  not  appear  that  a  lodge 
signed  a  sutiscription  list  constituting  a  con- 
tract between  the  lodge  and  a  community  for 
the  erection  of  a  building  on  the  lodge's  land 
to  be  used  jointly  for  lodge  and  school  pur- 
poses, the  list  having  been  signed  by  members 
of  the  lodge,  40  years  having  passed,  and  the 
lodge  having  formally  recognized  and  acted  up- 
on the  instrument,  it  will  be  presumed,  if  neces- 
sary, either  that  the  lodge  signed  the  instrument, 
or  that  the  members  who  signed  did  so  with 
proper  authority  from  the  lodge,  within  Rev. 
St.  1895,  art  624,  requiring  conveyances  to  be 
declared  in  writing,  subscribed,  and  delivered  by 
the  grantor  or  his  agent. 

3.  Trusts— Adverse  Possession  by  Tbustek. 

That  for  many  years  a  lodge  controlled  the 
lower  story  of  a  building  erected  on  land  owned 
by  the  lodge,  by  citizens  of  the  community  under 
an  agreement  that  the  upper  story  should  be  used 
for  lodge  purposes  and  the  lower  for  school  pur- 
poses did  not  bar  the  community's  right  to  so 
use  the  lower  story ;  there  being  no  consider- 
able period  when  such  right  was  denied,  and  the 
lodge  being  in  effect  trustee  for  the  community 
as  to  the  lower  story. 

4.  Schools  and  School  Dibtbicts— Trustees 
—Control  of  Phopeety. 

Under  Rev.  St.  189.5,  art  3992,  giving 
school  district  trustees  control  of  the  district 
schoolhouses,  grounds,  and  projierty,  the  trustees 
of  a  school  district,  when  organized,  succeeded 
to  the  trusteeship  of  a  lodge  respecting  the  lower 
story  of  a  building  erected  on  the  lodge's  land 
by  citizens  of  the  community  under  an  agree- 
ment that  the  lower  story  should  be  used  for 
school  purposes,  entitling  them  to  control  that 
story  for  public  free  school  purposes. 

Appeal  from  District  Court,  Hood  Coun- 
ty;   W.  J.  Oxford,  Judge. 

Trespass  to  try  tlUe  by  H.  G.  Rhodes  and 
others  against  Fred  Maret  and  others.  From 
the  judgment,  plaintiffs  appeal.    Affirmed. 

See  101  S.  W.  27a 

Estes  Sc  Douglass,  for  appellants.  John  J. 
Hlner  and  W.  L.  Dean,  for  appellees. 

CONNER,  C-  J-  Appellants  W.  J.  Goodlet, 
H.  O.  Rhodes,  and  J.  A.  Wood  are  the  three 
principal  officers  of  Acton  Masonic  Lodge  No. 
2S5,  and  in  behalf  of  and  for  the  benefit  of 
said  lodge  instituted  this  suit  in  trespass  to 
try  title  to  recover  possession  of  five  acres  of 
land  out  of  the  John  McCoy  survey,  in  Hood 
county,  together  with  the  Improvements 
thereon.  In  addition  to  the  ordinary  allega- 
tions in  trespass  to  try  title,  the  appellants 
pleaded  affirmatively  the  statute  of  three, 
five,  and  ten  years'  limitations.  The  appel- 
lees J.  R.  Randle,  V.  M.  Mayfield,  and  C.  F. 
Brister  are  the  trustees  of  Acton  School  Dls- 
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trlct  No.  27,  and  appellees  Mary  Stephenson 
and  Andle  Duckworth  are  the  school  teachers 
In  said  school  district,  and  were  alleged  to  he 
in  possession  of  the  property  In  controversy. 
The  school  district  is  one  of  the  public  free 
school  districts  of  the  state,  and  is  operated 
under  the  free  school  laws  of  the  state. 
There  is  a  two-story  stone  building  located  on 
said  five  acres  of  land,  that  on  the  13th  day 
of  November,  1905,  was  locked  and  In  the 
actual  possession  of  appellants.  On  said  date 
appellees  broke  open  the  house,  and  have 
since  retained  the  possession  and  use  of  the 
lower  story  for  the  purpose  of  a  free  school. 
Appellees  pleaded  not  guilty,  and  specially 
that  on  the  5th  day  of  December,  1866,  Acton 
Masonic  Lodge,  through  Its  officers  and 
agents,  entered  Into  an  agreement  with  the 
citizens  of  Acton  community  to  the  effect 
that,  if  said  community  would  assist  said 
lodge  to  erect  said  stone  building,  said  lodge 
and  community  should  be  the  Joint  owners 
of  the  building;  that  the  lodge  should  use 
and  occupy  the  upper  story  for  Its  purposes, 
and  the  said  community  the  lower  story  for 
school  and  church  purposes ;  that  said  con- 
tract, or  a  memorandum  thereof,  was  In  writ- 
ing and  duly  signed  by  the  parties  thereto, 
and  placed  In  the  archives  of  said  lodge; 
that  said  Acton  community  appointed  a  com- 
mittee to  act  with  a  committee  appointed 
by  the  lodge  to  secure  the  construction  of 
the  building;  that  the  community  subscrib- 
ed and  paid  in  furtherance  thereof  the 
sum  of  $750,  being  more  than  one-half  the 
cost  thereof;  that  the  building  was  erected 
and  by  the  builders  delivered  to  the  build- 
ing committee,  composed  of  Masons  and 
parties  representing  the  Acton  community, 
since  which  time  the  building  has  been  used 
and  occupied  by  the  community  and  the  lodge 
as  originally  contemplated.  Appellees  prayed 
for  a  judgment  establishing  the  right  of  the 
community  to  the  lower  story  of  the  build- 
ing; but,  in  event  this  could  not  be  done, 
then  they  prayed  for  judgment  against  the 
appellants  for  the  said  $750  contributed  by 
the  community  as  aforesaid.  The  trial  re- 
sulted in  a  verdict  and  Judgment,  so  far  as 
necessary  to  here  notice,  giving  to  appellees 
the  title  and  right  of  possession  to  the  lower 
story  of  the  stone  building  mentioned,  burden- 
ed with  a  right  of  Ingress  and  egress  there- 
from in  appellants  to  the  upper  story,  which, 
together  with  the  title  and  possession  of  the 
five  acres  of  land,  was  awarded  to  appellants. 
By  assignments  of  error  to  the  action  of 
the  court  in  overruling  exceptions  to  appel- 
lees' said  special  answer,  and  in  admitting 
certain  evidence  tending  to  establish  the 
agreement  therein  set  up,  and  in  other  ways, 
appellants  present  substantially,  as  we  view 
it,  but  two  controlling  questions,  which  are : 
First,  Did  Acton  Lodge,  In  1S66,  enter  into 
any  such  contract  as  enables  appellees,  as 
representatives  of  the  Acton  community,  to 
naintain  the  right  to  the  possession  and  use 
of  the  lower  story  of  the  stone  building  men- 


tioned; and,  if  so,  has  such  right  been  bar- 
red under  the  statute  of  limitations  by  ad- 
verse possession  of  appellants,  as  pleaded  by 
them?  While  the  case  presented  is  anoma- 
lous, and  appellees  have  cited  no  authority  in 
support  of  the  Judgment,  we  have  finally  con- 
cluded that  we  should  uphold  it  Generally 
speaking,  the  evidence  supports  the  special 
plea  of  appellees.  It  appears  that  In  Decem- 
ber, 1866,  Acton  Lodge  and  the  citizens  of 
the  Acton  community  were  desirous  of  erect- 
ing the  building,  and  ttuit  what  we  will  term 
a  subscription  list  was  circulated,  and  that 
the  cltiaens  subscribed  thereto  between  $500 
and  $800— at  least  one-half  the  cost  of  the 
structure.  The  list  thus  refers  to  the  com- 
mon purpose:  "We,  whose  names  are  sign- 
ed, agree  to  pay  the  amounts  opposite  our 
names  for  the  purpose  of  building  a  Masonic 
lodge  and  schoolhouse  in  the  town  of  Acton ; 
the  upper  story  of  said  house  to  be  used  for 
lodge  purposes,  and  the  lower  room  of  said 
house  to  t>e  used  for  school  purposes."  This 
paper  was  lost  at  the  time  of  the  trial,  but 
the  above  quotation  contains  its  substance, 
so  far  as  witnesses  could  remember;  it  fur- 
ther appearing  that  It  was  signed  by  at  least 
some  of  the  citizens  who  were  Masons  and 
some  who  were  not.  It  does  not  appear, 
however,  whether  Acton  Lodge,  as  such,  sign- 
ed It,  or  whether  the  members  thereof  signed 
by  its  direction  or  authority.  However,  the 
list  was  filed  and  remained  among  the  ar- 
chives of  the  lodge  for  many  years,  and  Is 
referred  to  by  some  of  the  oldest  members 
and  officers  of  the  lodge,  who  testified,  as  the 
"conveyance"  from  the  lodge  of  the  lower 
story  to  the  Acton  community.  It  further  ap- 
pears from  written  minutes  and  orders  of  the 
lodge  and  of  public  meetings  of  the  citizens  of 
Acton  community  that  after  the  subscription 
a  Joint  committee,  composed  of  members  of 
the  lodge  and  of  persons  appointed  by  the 
citizens,  was  formed,  with  duty  and  power 
to  provide  for  the  erection  of  the  desired 
building,  and  that  the  building  in  controversy 
was  the  result.  Upon  completion  the  build- 
ing was  delivered  to  said  Joint  committee, 
which,  as  Indicated  by  some  of  the  evidence, 
continued  for  several  years  to  act  for  the 
community  in  the  employment  of  teachers,  in 
visiting  and  supervising  the  schools,  etc.;  it 
being  noted  in  this  connection  as  an  Illustra- 
tion of  the  time  that  one  of  the  first  contracts 
was  with  Dr.  Doyle,  who  was  employed  to 
teach  a  three  months'  term  and  received  "$40 
per  month,  one-third  in  specie  and  the  rest  In 
produce."  The  building  was  completed  and 
received  by  the  Joint  or  union  committee 
April  20,  1867,  from  which  time,  under  Iti 
supervision  and  control,  as  stated,  the  lower 
room  was  used  as  a  schoolroom  and  place  of 
public  worship  until  on  January  16,  1870,  at 
which  time  the  union  committee  presented  a 
"memorial"  to  the  lodge,  which  was  granted, 
asking  the  lodge  to  take  charge  of  the  build- 
ing. From  January  15,  1870,  the  lodge, 
through   appropriate  committees,   seems    to 
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bave  had  general  control  of  tbe  entire  build- 
ing  nntll  ataortly  before  tbe  Instltntlou  of  tbls 
suit;  tbe  lower  story,  however,  being  de- 
voted daring  all  the  time  to  the  use  of  schoola 
and  public  worship.  The  evidence  suggests 
that  the  management  and  control  was  thus 
exercised.  At  first  the  lodge  employed  teach- 
ers and  acted  In  the  capa(Hty  somewhat  of  a 
trustee  for  schools  until  the  establishment  of 
the  public  free  school  system  of  the  state, 
after  which  the  public  free  school  term  was 
gapplemented  at  times  by  subscription  pay- 
ment of  the  teacher  for  a  longer  period.  Lat- 
er the  regular  school  trustees  of  the  district 
managed  and  controlled  the  schools,  provid- 
ed for  repairs,  etc. ;  tbe  control  of  tbe  lodge 
existing  only  during  times  when  there  was  no 
school. 

It  is  undisputed  that  the  fee-simple  title 
to  the  five  acres  of  land  in  controversy  was 
rested  in  the  lodge  prior  to  all  times  herein 
mentioned,  and  we  have  felt  considerable 
hesitancy  In  disposing  of  the  matter.  We 
have  finally  concluded,  however,  that  the 
subscription  list  embodied  a  contract,  cove- 
nant, or  agreement  between  Acton  Lodge  and 
tbe  subscribing  citizens  of  the  community 
sufficient  to  create  a  right  in  the  nature  of  a 
charity  or  use,  as  classified  in  the  common 
law  and  equity  authorities,  which  was  im- 
posed or  ingrafted  upon  the  building  In  con- 
troversy, conferring  the  right  to  the  use  of 
the  lower  story  of  the  building  In  controver- 
^  so  long  as  It  shall  continue  to  exist  for 
the  purposes  contemplated  by  the  agreement 
Sa<di  a  use,  charity,  or  right  Is  not  unknown 
to  oar  law.  In  Hopkins  v.  Upshur,  20  Tex. 
96,  70  Am.  Dec.  375,  where  the  question  of 
die  liability  of  a  subscriber  for  the  erection 
of  a  church  was  involved,  our  Supreme 
Court,  in  disposing  of  one  of  the  contentions, 
says:  "Another  objection  to  this  suit  is 
taken,  which  strikes  at  its  foundation;  that 
Is,  that  a  court  of  equity  has  no  power  in 
^lis  state  to  uphold  and  enforce  such  a  trust 
for  a  (Parity.  It  Is  contended  that  tbls  Ju- 
risdiction was  given  to  the  court  in  England 
by  statute,  and,  there  being  no  such  statute 
bere,  the  power  is  wanting.  See  case,  cited 
by  appellee,  of  Green  et  al.  v.  Allen  et  al., 
5  Humph.  (Tenn.)  170.  We  think  tbe  con- 
trary is  settled  by  the  weight  of  authority, 
and  that  a  court  of  equity  has  such  power 
by  virtue  of  its  general  Jurisdiction,  Inde- 
pendent of  a  statute.  This  is  fully  shown  in 
a  case,  decided  by  the  Supreme  Court  of  the 
United  States,  of  Vldal  et  al.  v.  Citizens  of 
Philadelphia  et  al.,  2  How.  127,  11  L.  Ed. 
205.  See,  also.  Story,  Eq.  Jur.  {  1191,  and 
Didcson  et  al.  v.  Montgomery  et  al.,  1  Swan 
(Tenn.)  348."  In  the  case  of  Inglis  v.  Trus- 
tees of  Sailors'  Snug  Harbor,  3  Pet.  (U.  S.) 
00,  7  L.  Ed.  617,  a  devise  for  the  benefit  of 
an  unincorporated  class  of  persons  was  up- 
held as  a  charitable  devise,  use,  or  trust 
See,  also,  authorities  cited  in  note  to  this 
case. 

It  may  be  objected  that  the  Acton  commu- 


nity designates  no  natural  or  artinclal  per- 
son or  body  known  to  our  law,  and  that 
hence  it  was  Incapable  of  receiving  tbe  right 
we  have  in  contemplation ;  but,  as  seen  from 
the  authority  last  cited,  this  is  not  an  in- 
superable objection.  We  think  that  the  com- 
mittee aiH>ointed  by  tbe  community  that  act- 
ed In  conjunction  with  the  committee  ap- 
pointed by  the  lodge,  and  which  by  tbe  com- 
munity had  been  given  power  and  authority 
in  the  nature  of  that  of  a  trustee,  constituted 
such  body  in  law  as  was  capable  of  receiv- 
ing. We  have  seen  that  this  committee  not 
only  acted  in  the  ifrosecntlon  of  the  work, 
but  at  Its  termination  actually  received  tbe 
building,  and  the  right  and  authority  of  the 
committee  thereafter  to  use,  manage,  and 
control  the  lower  story  was  repeatedly  recog- 
nized by  Acton  Lodge.  If  these  trustees 
were  capable  of  receiving,  as  we  think  they 
were,  it  would  seem  undoubtedly  true  that 
the  contract  under  consideration  was  suffi- 
cient in  Its  terms  to  create,  as  before  stated, 
a  use  or  trust  See,  also,  on  this  question. 
Bell  County  v.  Alexander,  22  Tex.  351,  73 
Am.  Dec.  268. 

Appellants  insist  however,  in  effect  that 
the  building  became  a  fixture  upon  the  land, 
and  that  the  subscription  list  or  writing  re- 
lied upon  by  appellees  is  violative  of  our 
statute  on  the  subject  and  insufficient  to 
operate  as  a  conveyance.  Rev.  St  1895,  art. 
624,  which  was  in  force  at  the  time  in  ques- 
tion, provides  that  "no  estate  of  inheritance 
or  freehold,  or  for  a  term  of  more  than  one 
year,  in  lands  and  tenements,  shall  be  con- 
veyed from  one  to  another,  unless  the  con- 
veyance be  declared  by  an  Instrument  in 
writing,  subscribed  and  delivered  by  tbe 
party  disposing  of  the  same,  or  by  his  agent 
thereunto  authorized  by  writing."  While, 
as  we  have  seen,  there  was  no  affirmative 
proof  that  Acton  Lodge  signed  the  paper  in 
question,  It  does  appear  that  It  was  signed 
by  members  of  the  lodge,  and  we  think  that 
after  the  lapse  of  more  than  40  years,  and 
after  it  has  been  made  to  affirmatively  ap- 
pear that  tbe  lodge  formally  recognized  and 
acted  upon  the  Instrument,  we  should  pre- 
sume, if  necessary,  either  that  tbe  lodge 
signed  the  instrument,  or  that  those  members 
thereof  who  were  shown  to  have  signed  It 
did  so  with  the  proper  authority  of  the  lodge. 
So  that  even  if  the  right  adjudged  to  appel- 
lees is  such  as  could  only  have  been  con- 
ferred by  a  "conveyance,"  we  think  we 
should  overrule  this  contention.  Besides,  it 
is  undisputed  that  the  contract,  as  we  con- 
strue it  was  In  writing,  and  It  has  been  re- 
peatedly held  in  this  state  that  an  express 
trust  In  writing  may  be  Ingrafted  upon  land, 
and  some  of  the  authorities,  at  least  treat 
the  right  under  consideration  as  one  in  the 
nature  of  a  trust 

It  is  also  insisted  by  appellants  tliat  the 
right  of  the  Acton  community.  If  any  ever 
existed,  was  barred  by  limitation  before  the 
institution  of  this  suit     While,  as  herein- 
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before  stated,  Acton  Lodge,  for  a  long  period 
after  the  surrender  of  the  function  by  the 
union  committee,  did  assume  control  and 
management  of  the  lower  story  of  the  build- 
ing, we  yet  think  such  possession,  manage- 
ment, and  control  was  in  the  nature  of  that 
of  a  trustee  for  the  Acton  community.  The 
holding  was  not  adverse.  In  the  sense  that 
the  right  of  the  Acton  community  was  bar- 
red. It  cannot  be  pretended,  from  the  evi- 
dence, that  there  has  been  any  considerable 
period  when  the  right  of  the  Acton  commu- 
nity to  the  use  of  the  lower  story  of  the 
building  In  controversy  •  as  a  public  school- 
room has  been  denied.  It  may,  however,  be 
suggested  that  no  sufficient  legal  reason  ex- 
ists for  a  termination  of  the  lodge's  trustee- 
ship in  this  particular,  and  that  therefore 
the  Judgment  in  favor  of  appellees  as  the 
trustees  of  the  Acton  school  district  Is  with- 
out right  and  unauthorized.  It  Is  undisput- 
ed, however,  that  the  Acton  community  Is 
now  organized  under  the  public  free  school 
laws  of  this  state  as  a  regular  school  dis- 
trict, and  that  appellees  are  the  regularly 
qualified  and  acting  school  trustees  of  the 
district  Such  being  the  case,  by  the  ex- 
press terms  of  the  statute,  appellees  Randle, 
Mayfield  and  Brister,  as  trustees  of  the  dis- 
trict, have  been  given  the  control.  See  Rev. 
St  1895,  art  3992,  which  provides  that  "all 
schoolhouses  erected,  groimds  purchased  or 
leased  for  a  school  district  and  all  other 
property  belonging  thereto,  shall  be  under 
the  control  of  the  district  trustees  of  such 
district."  The  right  of  the  Acton  community 
to  the  use  of  the  lower  story  of  the  building 
being  established,  as  we  have  concluded  was 
done,  we  think  It  follows  that  appellees,  as 
trustees  of  the  district  succeeded  to  the 
trusteeship,  as  It  were,  of  the  lodge,  and 
that  they  should  now  be  permitted,  with  the 
qualification  mentioned  in  the  Judgment  to 
use,  occupy,  and  control  the  lower  story  of 
the  building  in  question  for  public  free 
school  purposes. 

The  Judgment  below  will  accordingly  be  In 
all  things  affirmed. 


GATE   CITY    ROrXER    RINK   CO.   y.    Mc- 

GUIRB. 

(Court  of  Civil  Appeals  of  Texas.    June  4,  1908.) 

1.  Mastgb  and  Servant— Compensation— Elit- 
PLOYji's  Right  to. 

Findings  ttiat  a  contract,  under  wliich  skat- 
ing rinks  were  consolidated,  and  plaintiff  was 
employed  as  manager,  provided  that  plaintiff 
should  receive  $1,000  whether  the  consolidated 
rink  ran  1  month  or  12 ;  that  plaintiff  had  been 
without  employment,  and  had  been  unable  to 
secure  a  position  for  6  weeks  within  the  year 
following  the  consolidation;  that  the  consoli- 
dated company  employed  plaintiff  for  one  year 
for  $1,000,  to  be  paid  in  monthly  installments; 
that  the  employment  and  salary  were  intended  to 
cover  management  of  the  rink,  and  of  a  summer 
theater  if  the  rink  should  close ;  that  the  con- 
tract contemplated  the  continual  existence  of 
the  rink,  which  was  destroyed  by  fire ;  that 
since  such  destruction  plaintiff  refused  other 
employment;   that  it  bad  not  been  impossible  to 


reconstruct  the  rink  on  the  old  site;  that  the 
contract  was  made  for  a  year  because  plaintiff 
feared  the  rink  might  be  closed  during  the  sum- 
mer, making  the  chances  of  other  employment 
unfavorable — were  su£Sciently  clear  to  authorize 
judgment  for  plaintiff  for  accrued  montlily  in- 
stallments.   .  • 

2.  Same— Evidence— Admissibilitt. 

In  an  action  for  salary  for  managing  a 
skating  rink,  it  was  not  error  to  exclude  a 
writing,  claimed  by  defendant  to  embody  the 
terms  of  the  contract,  where  it  was  not  signed 
by  plaintiff,  and  where  defendant's  witnesses 
testified  fully  concerning  its  contents ;  their  tes- 
timony not  being  disputed. 

3.  Witnesses— Examination— I^AOiNO  Ques- 
tions. 

,  In  an  action  for  salary  for  managing  a 
skating  rink,  interrogatories,  to  one  of  plaintiff's 
associates  in  a  rink  consolidated  with  defend- 
ant's, as  to  whether  witness,  at  a  certain  date, 
met  with  certain  persons  to  perfect  a  consolida- 
tion, and  whether  he  bad,  at  such  time,  any 
intimation  as  to  how  much  stock  they  would 
be  allowed  in  a  consolidation,  and  whether  it 
was  not  understood  that,  unless  plaintiff  was 
made  manager,  the  consolidation  could  not  be 
affected,  and  as  to  whether  plaintiff  had  not 
made  certain  statements,  before  and  at  the  con- 
ference, as  to  whether  certain  matters  were  not 
first  discussed  at  such  conference,  were  objec- 
tionable as  leading. 

4.  Evidence — Conclusions  of  Witness. 

Interrogatories  to  witness  as  to  whether, 
when  the  witness  became  a  stockholder  in  a 
consolidated  company,  he  did  not  understand 
th^  the  company  was  to  have  paid  plaintiff  in 
the  action  a  year's  salary  whether  he  worked 
for  that  time  or  not  and  whether  he  considered 
the  agreement  so  to  pay  plaintiff  binding  on 
the  stockholders,  was  objectionable,  as  asking 
for  the  conclusions  and  opinion  of  the  witness. 

5.  Witnesses— Leading  Questions. 

Answers  to  leading  (questions  are  objec- 
tionable as  far  as  responsive  to  the  same. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  50,  Witnesses,  §§  837-851.] 

6.  Same— Irbesponsive  Answers. 

Answers  to  interrogatories,  not  responsive 
to  the  same,  and  containing  volunteered  and  im- 
material statements,  are  objectionable. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,   §§   861-863.] 

7.  Same— Examination— Leading  Questions. 

In  an  action  for  salary  for  managing  a 
skating  rink,  formed  by  consolidation  of  two 
rinks,  an  interrogatory,  "If  you  have  said" 
that  plaintiff  was  to  receive  stock  and  $1,000 
for  managing  the  consolidated  rink,  whether  he 
managed  it  for  a  month  or  a  year,  state  what 
amount  the  consolidated  company  has  paid  him, 
and  is  it  not  true  that  such  was  the  final  con- 
tract, and  if  it  was  not,  what  was  the  final  con- 
tract? was  objectionable  as  leading  and  sug- 
gestive. 

8.  Same — Ibbbsponsive  Answebs. 

Where,  by  an  interrogatory  to  witness,  he 
was  asked  whether  plaintiff  was  not  to  receive 
a  certain  salary  for  managing  a  skating  rink 
whether  it  ran  a  month  or  a  year,  and  whether 
such  was  not  the  final  contract,  and  if  it  was 
not,  what  was  the  final  contract,  an  answer  that 
it  seemed  that  plaintiff  thought  the  contract 
was,  in  some  respects,  indefinite,  and  that  they 
had  under  it  a  right  to  fire  him  out  at  any 
time  on  notice,  or  close  down  the  rink  and  leave 
him  without  a  job,  and  that  it  seemed  that  an 
agreement  was  reached  before  the  different  par- 
ties began  to  sign  the  contract,  and  that  they 
finally  agreed  to  plaintiff's  suggestion,  whatever 
it  was,  was  objectionable  as  not  resi>onsiye. 

9.  Mastbb  and  Servant— Action  fob  Wages 
—Evidence. 

In  an  action  for  salary  for  managing  a 
skating  rink,  organized  by  a  consolidation  of  a 
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rink  owned  by  defendant  and  one  owned  by 
plaintiff  and  liis  associates,  plaintiff  could  show 
the  facts  coDcerning  the  history  of  transac- 
tions leading  up  to  the  consolidation  and  his 
employment,  not  only  to  show  the  intent  of  the 
parties,  but  to  show  whether  or  uit  the  con- 
tract was  as  testified  to  by  bim. 

Appeal  from  Bowie  County  Court;  Sam  H. 
Smelser,  Judge. 

Action  by  J.  W.  McGulre  against  the  Gate 
City  Roller  Rink  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Defendant's  objections  to  the  first  set  of 
questions,  set  out  in  the  opinion  under  de- 
fendant's third  and  fourth  assignments  of  er- 
ror, were  that  the  questions  were  leading,  and 
called  for  Irrelevant  and  Immaterial  testi- 
mony, and  for  self-serving  declarations  by 
plaintiff,  and  for  conclusions,  opinions,  and 
beliefs  on  the  witness'  part  The  objections 
to  the  answers  were  that,  in  so  far  as  they 
were  responsive  to  the  Interrogatories,  they 
were  objectionable,  for  the  same  reason  that 
the  Interrogatories  were  objectionable,  and 
farther  that  they  were  not  responsive,  and 
contained  volunteered  and  Immaterial  state- 
ments, understanding,  and  opinions,  both  on 
plalntlfTs  and  the  witness'  part.  Defendant's 
objection  to  the  Interrogatory  set  forth  In  the 
opinion,  under  defendant's  third  and  fourth 
assignments  of  error,  as  the  "fourth  ques- 
tion," was  that  It  was  leading  and  suggestive, 
and  the  answer  was  objected  to  as  not  being 
responsive  and  as  containing  Irrelevant  mat- 
ter. 

Glaaa,  Estes  *  King,  for  appellant  R.  P. 
Doroogta,  for  appellee. 

HODGES,  J.  J.  W.  McGuIre,  the  appellee, 
sued  the  appellant  in  March,  1907,  to  recover 
the  sum  of  $583.30  claimed  as  the  balance 
due  on  his  salary  for  services  rendered  In 
managing  a  skating  rink  In  the  city  of  Texar- 
kana.  The  facts  show  that  the  appellee  and 
two  others  were  the  owners  of  what  was 
called  the  "Texarkana  Skating  Rink";  that 
their  capital  stock  was  valued  at  $2,000,  of 
which  McGulre"  owned  one-half,  and  his  two 
associates  each  owned  one-fourth ;  that  some 
time  prior  to  the  1st  day  of  October,  1906,  the 
appellee  and  his  associates  were  approached 
by  the  owners  of  the  appellant  company  for 
the  purpose  of  negotiating  an  agreement  to 
consolidate  the  Texarkana  Skating  Rink  with 
the  Gate  City  Roller  Rink  Company,  a  new 
corporation,  which  had  been  formed  for  the 
purpose  of  building  and  operating  another 
skating  rink  In  the  city  of  Texarkana.  There 
was  a  meeting,  held  In  the  office  of  one  of  the 
stockholders  of  the  appellant  company,  for 
the  pnrpoae  of  discussing  and  agreeing  upon 
terms  of  consolidation.  The  testimony  shows 
that  HcGaIre  and  bis  associates  were  offered 
stock  in  the  new  company  to  the  amount  of 
$1,000,  and  the  further  terms  that  McGulre 
iboold  be  employed  to  manage  the  new  rink 
tor  one  year,  at  a  salary  of  $1,200.  This  of- 
fer was  rejected,  because  McGulre  and  his  as- 


sociates did  not  think  they  were  offered  a 
sufficient  amount  of  stock.  Subsequently  the 
negotiations  were  resumed,  and  the  offer  to 
consolidate,  upon  allowing  McGulre  and  his 
associates  stock  to  the  amount  of  $1,500,  with 
the  employment  of  McGulre  for  one  year  at 
a  salary  of  $1,000,  was  agreed  to.  Another 
meeting  was  held,  at  which  this  agreement 
was  reached,  and  there  the  terms  were  dis- 
cussed regarding  McGulre's  employment. 
There  is  no  conflict  in  the  testimony  In  re- 
gard to  the  consolidation,  but  only  as  to  the 
terms  upon  which  McGulre  was  employed. 
McGulre  contends  that  his  employment  for 
one  year  was  a  part  of  the  consideration 
which  induced  him  to  enter  Into  the  contract 
of  consolidation,  that  without  his  consent  the 
consolidation  could  not  have  been  perfected, 
and  that,  unless  be  had  been  guaranteed  em- 
ployment for  one  year,  or  the  compensation 
of  $1,000  whether  he  was  used  one  year  or 
not,  be  would  not  have  agreed  to  the  consolida- 
tion. He  testified  that,  at  the  last  meeting, 
when  the  terms  were  agreed  upon,  he  express- 
ly stated,  and  that  It  was  generally  acqui- 
esced in,  that  he  would  accept  employment  at  a 
salary  of  $1,000  a  year,  with  the  understand- 
ing that  his  salary  was  to  be  paid  ki  full, 
whether  the  rink  ran  12  months  or  less.  He 
admits  that  he  agreed.  In  case  the  rink  should 
be  closed  down  during  the  summer  months, 
to  manage  a  summer  theater  for  the  company 
at  the  place  where  the  rink  was  located. 
The  appellant  offered  testimony  to  the  effect 
that  McGulre  agreed  to  accept  employment  at 
a  salary  of  $1,000  a  year,  that  the  company 
reserved  the  right  to  discharge  bim  by  giving 
30  days'  notice,  and  that  it  also  reserved  the 
right  to  furnish  him  other  employment  in 
case  the  rink  should  be  discontinued.  The 
testimony  further  shows  that  the  rink  began 
operations  under  McGulre's  management  some 
time  about  the  Ist  of  October,  1906,  and  con- 
tinued until  In  March  of  1907,  when  It  was 
totally  destroyed  by  Are.  There  was  an  In- 
surance of  about  $6,000  upon  the  building  and 
material,  but  no  att«npt  has  ever  been  made 
to  rebuild  the  rink  or  to  resume  Its  operations 
at  any  other  place.  It  was  further  testified 
to,  and  admitted  by  McGulre,  that  he  bad 
been  offered  employment  by  the  officers  of  the 
appellant  company,  without  stating  '^tiat  that 
employment  was,  and  that  he  had  refused  It. 
There  was  also  testimony  tending  to  show 
that  the  rink  could  not  be  rebuilt  at  the  same 
place  where  it  once  stood,  by  reason  of  the 
fire  limits  of  the  city  being  extended  so  as  to 
include  that  lot  The  testimony  falls  to  dis- 
close whether  or  not  tbe  failure  to  rebuild 
and  renew  the  operations  of  tbe  skating  rink 
were  from  inability  on  the  part  of  the  com- 
pany, or  for  other  reason.  The  case  was 
tried  before  a  jury,  and,  after  the  concIusIoD 
of  the  testimony,  was  submitted  upon  special 
Issues,  tbe  following  questions  being  pro- 
pounded at  tbe  request  of  tbe  plaintiff:  "Q. 
Did  the  contract  entered  into  by  and  between 
the  plaintiff  and  defendant  provide  that  plain- 
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tut  iras  to  receive  $1,000,  and  that  he  should 
receive  the  aame  whether  the  rink  ran  1 
inonr.6  or  127  Answer  yea  or  no.  A.  Yes.  Sec- 
ond. How  long  has  the  plaintiff  been  with- 
out a  position,  or  unable  to  secure  a  position, 
Bince  the  2d  day  of  March,  1907?  A.  Six 
weeks."  On  behalf  of  the  defendant  the  court 
submitted  the  following  questions:  "First 
Did  the  ptalntifl  make  a  contract  with  the  de- 
fendant, by  the  terms  of  which  he  engaged 
his  personal  services  to  the  defendant  for  a 
period  of  one  year  at  a  salary  of  $1,000?  An- 
swer. Tes,  sir.  Second.  If  you  answer  the 
above  question  yes,  then  was  said  salary  to  be 
paid  in  monthly  installments  of  $83^  per 
month?  Answer.  Tea.  Third.  In  said  contract 
was  It  contemplated  and  understood  that  the 
plaintiff  would,  during  the  summer  months,  in 
the  event  the  rink  should  be  closed  during  the 
summer,  manage  a  summer  theater  In  the 
rink  building,  and  was  the  annual  salary  of 
$1,000  to  cover  his  services  as  manager  of 
said  theater?  In  other  words,  did  the  em- 
ployment for  one  year  and  salary  therefor 
cover,  or  was  it  Intended  to  cover,  the  man- 
agement of  the  rink,  and  also.  If  the  rink  was 
closed,  the  management  of  a  summer  theater? 
Answer.  Yes.  Fourth.  Did  said  contract,  at 
the  time  it  was  executed,  contemplate,  as  a 
consideration  of  its  performance,  the  contin- 
ued existence  of  the  rink  wlilch  was  sub- 
sequently destroyed  by  fire?  Answer.  Yes. 
Fifth.  Since  the  destruction  by  fire  of  tlie 
rink  has  the  plaintiff  refused  other  employ- 
ment? Answer.  Yes.  Sixth.  Has  it  been  pos- 
sible to  reconstruct  the  rink  at  the  place  it 
was  located  before  It  was  destroyed  by  fire? 
Answer.  No.  Seventh.  Was  the  contract  be- 
tween the  plaintiff  and  the  defendant  made 
for  a  period  of  one  year  because  the  plaintiff 
feared  the  rink  might  be  closed  during  the 
simimer  months,  and  that,  during  such  time, 
his  salary  might  be  discontinued,  and  the 
chance  for  other  employment  at  such  a  sea- 
son be  unfavorable?  Answer.  Yes."  Upon 
these  findings  both  the  appellant  and  the  ap- 
pellee moved  the  court  to  enter  judgment  in 
favor  of  the  defendant  and  plaintiff,  respec- 
tively. The  appellee  asked  for  Judgment  for 
the  amount  sued  for,  with  interest  at  the  le- 
gal rate,  and,  in  the  event  the  court  should 
hold  payment  should  be  made  monthly,  then 
for  Judgment  accordingly.  The  appellant  mov- 
ed the  court  to  render  Judgment  upon  the  find- 
ings in  favor  of  the  defendant,  and  in  the 
event  the  court  should  hold  that,  on  account 
of  the  flndiogs,  the  plaintiff  had  been  without 
employment,  or  was  unable  to  secure  employ- 
ment, for  a  period  of  6  weeks  after  the  2d 
day  of  March,  Judgment  ought  not  to  be  ren- 
dered, without  qualification.  In  favor  of  the 
defendant,  then  that  Judgment  be  rendered 
for  an  amount  equivalent  to  what  the  plain- 
tifTs  wages  under  the  contract  would  have 
been  for  said  length  of  time,  or  until  the 
date  of  the  trial.  The  court  sustained  the 
plaintifTs  motion,  and  entered  Judgment  In 
his  favor  for  the  sum  sued  for,  together  with 


interest,  and  overruled  the  motion  of  the  ap- 
pellant 

The  refusal  of  the  court  to  enter  Judgment 
in  accordance  with  appellant's  motion  is  made 
the  basis  of  the  first  group  of  asslgmnents  of 
error.  These  assignments  are  all  directed 
toward  the  same  ruling  and  are  merely  the 
statement  of  different  reasons  why  the  court 
Is  said  to  have  erred  in  the  ruling  complain- 
ed of,  and  for  that  reason  they  will  be  treat- 
ed as  one  assignment  While  the  answers 
given  by  the  jury  to  the  several  questions 
propounded  do  not  leave  the  legal  deductions 
to  be  drawn  therefrom  entirely  free  from 
doubt,  still  we  think  they  were  sufficiently 
plain  to  authorize  a  Judgment  In  favor  of  the 
plaintiff.  But  the  Jury,  having  found  tbat 
the  payments  were  to  be  made  in  monthly 
installments,  and  the  evidence  showing  that 
all  of  the  Installments  had  not  then  matur- 
ed, the  particular  Judgment  was,  in  some  re- 
spects, erroneous.  That  error,  however,  is 
such  as  might  be  cured  by  a  reformation  of 
the  Judgment,  without  the  necessity  of  a  re- 
versal. Upon  another  trial  the  conditions 
will  be  such  that  it  is  not  likely  to  recur. 
It  Is  evident  from  the  pleadings  and  the  ar- 
guments of  the  parties  that  this  case  was 
prosecuted  upon  one  theory  and  defended  up- 
on another.  The  plaintiff  seems  to  have  rest- 
ed his  right  of  recovery  upon  the  contention 
that  he  had  made  a  contract  to  perform  a 
given  service,  not  to  render  services  for  a 
definite  period  of  time,  and  was  to  receive 
therefor  a  fixed  compensation  of  $1,000 ;  that 
this  compensation  was  not  alone  for  the  serv- 
ices he  was  to  render,  but  was  a  part  of  the 
consideration  of  the  agreement  for  the  con- 
solidation of  the  two  rinks.  He  assumed 
that,  when  suit  was  filed,  the  conditions  ex- 
isted which  Justified  the  conclusion  tbat  hia 
services,  under  the  contract,  had  been  com- 
pleted, and  he  was  entitled  to  receive  the  full 
contract  price  which  had  previously  been 
agreed  upon.  The  appellant  defended  upon 
the  assumption  that  the  contract  was  one  for 
the  performance  of  personal  services  for  a 
definite  period  of  time,  and  that  the  right  of 
the  appellee  to  recover  was  to  be  determined 
by  the  rule  for  fixing  the  measure  of  damages 
for  broken  contracts  of  employment  The  Ju- 
ry evidently  adopted  the  appellee's  construc- 
tion of  the  contract  As  the  case  Is  to  be  re- 
versed upon  other  grounds,  we  take  occasion 
to  suggest  that  upon  another  trial.  If  the  case 
should  again  be  submitted  on  special  Issues, 
the  questions  be  so  framed  as  to  make  the 
meaning  of  the  Jury  clear  concemhig  the 
legal  effect  of  the  answers  to  be  given. 

We  do  not  think  the  court  erred  In  refus- 
ing to  permit  the  appellant  to  introduce  In 
evidence  the  written  instrument  claimed  by 
It  as  embodying  the  terms  of  the  contract 
agreed  upon  between  the  parties  at  their  last 
meeting.  This  contract  had  not  been  signed 
by  McGuire,  and  he  contended  It  was  not  the 
contract  under  which  he  was  employed.    He 
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testifled  that  It  had  been  presented  to  blm, 
and  that  he  objected  to  some  of  the  prorl- 
slona  because  it  gave  the  right  to  discbarge 
him  before  the  expiration  of  his  term  of 
12  months,  and  that  this  was  a  provislMi 
which  he  especially  desired  to  guard  against. 
Whether  or  not  the  written  Instrument  con- 
tained the  terms  of  the  agreement,  though 
not  signed  bj  the  appellee,  was  therefore  a 
disputed  question,  and  if  admissible  at  all,  it 
could  only  be  for  the  purpose  of  showing 
wliat  its  contents  were,  in  the  event  there 
was  any  dispute  as  to  that  matter.  Ttie  wlt- 
aesses  for  the  appellant  who  knew  the  terms 
of  the  written  contract,  were  permitted,  with- 
out objection,  to  testify  fully  concerning  its 
contents  and  provisions,  and  there  was  no  is- 
sue raised  as  to  the  correctness  of  their  tes- 
timony In  that  regard — in  fact,  they  appear 
rather  to  have  be&i  corrobated  by  the  appel- 
lee himself.  In  his  situation  the  introduc- 
tion of  the  written  instrument  could  have 
served  no  useful  purpose;  there  being  no  is- 
sue as  to  what  it  contained. 

The  third  and  fourth  assignments  of  error 
complain  of  the  action  of  the  court  in  refus- 
ing to  sustain  the  appellant's  objections  to 
the  following  Interrogatories  and  the  answers 
thereto:    "Did  yon,  on  or  about  October  1, 
1906,  in  company  with  J.  W.  McGulre,  meet 
George  Conway,  Geo.  West,  Louis  Hellbron, 
and  Will  Steel  to  perfect  a  consolidation  of 
the  Texarkana  Skating  Rink  with  the  Gate 
aty   Roller   Rink    Company?     Before   that 
meeting  had  either  of  you  any  intimation  as 
to  the  amount  of  stock  you  three  (McGulre, 
Rain,  and  Ector)  would  be  allowed  in  case 
jou  should  make  this  consolidation?    Was  It 
not   understood   that,   unless    McGulre   was 
made  manager  of  the  Gate  City  Roller  Riuk 
Company,  the  consolidation  could  not  be  ef- 
fected?   Before  you  three  went  Into  this  con- 
fermce  did  or  did  not  McGulre  state  to  yon 
that  be  was  expecting  trickery   from  these 
men,  and  that  be  would  not  go  into  this  con- 
solidation unless  they  agreed  to  make  him 
manager  for  the  period  of  one  year,  and  pay 
blm  a  full  year's  salary,  whether  he  worked 
a  full  year,  or  the  rink  ran  a  full  year? 
When  yon  met  in  this  conference  was  or  was 
not  the  first  question  discussed  relative  to 
what  McGuire's  salary  should  be  and  for 
what  length  of  time?    Did  or  did  not  McGulre 
state  to  those  present  that  he  would  not  go 
into  this  consolidation  unless  he  was  made 
manager  of  the  Gate  City  Roller  Rink  for 
<»e  year,  and  he  must  draw  his  full  year's 
salary  whether  the  rink  ran  a  full  year,  or 
whether  he  worked  a  full  year?    Was  or  was 
not  this  agreed  to,  and  you  then  discussed 
the  amount  of  stock  you,  McGulre,  Rain,  and 
Ector  were  to  receive  In  the  Gate  City  Roller 
BInk  Company?    Did  not  the  consolidation 
subsequently  take  place  between  the  Texar- 
kana  Rink  and  the  Gate  City  Roller  Rink? 
When  this  consolidation  was  made,  did  you 
become  a  stockholder  In  the  Gate  City  Roller 
Rink  Company?    Did  you  go  into  the  consol- 


idation with  the  belief  or  understanding  that 
the  company  would  be  compelled  to  pay  Mc- 
Gulre this  full  year's  salary,  whether  he 
worked  a  full  year,  or  the  rink  ran  a  full 
year?  After  the  consolidation  of  the  two 
rinks,  did  yon  consider  and  believe,  as  a  stodt- 
bolder,  the  agreement  to  pay  McGulre  a  full 
year's  salary  to  be,  in  effect,  and  binding  on 
the  stockholders  of  the  Gate  City  RoUer  Rink 
Company?"  Answer.  "I  did  meet  those  per- 
sons for  that  purpose  about  said  date.  We 
had  no  Intimation  before  said  meeting  of  what 
we  should  get  for  our  stock.  I  mean  the  first 
meeting.  It  was  understood  that,  unless  Mc- 
Gulre was  made  manager  of  the  Gate  City 
Roller  Rink,  the  stockholders  of  the  Texar- 
kana  Skating  Rink  would  not  sell.  The  first 
question  discussed  at  this  meeting  was  rela- 
tive to  McGuire's  salary,  and  for  the  length 
of  time.  Mr.  McGulre  stated  in  this  meet- 
ing positively  that  he  would  not  enter  into  the 
agreement  unless  he  was  made  manager  of 
the  Gate  City  Roller  Rink,  and  paid  a  year's 
salary  whether  the  rink  ran  or  not  This  was 
agreed  to.  We  then  discussed  the  amount  of 
stock  we  were  to  receive  in  the  Gate  City 
Roller  Rink  Company.  The  consolidation  of 
the  two  rinks  subsequently  took  place.  I 
did  become  a  stockholder  in  the  Gate  City 
Roller  Rink  Company  after  this  consolidation 
was  made.  I  went  Into  the  consolidation 
with  the  understanding  that  J.  W.  McGulre 
was  to  receive  one  year's  salary  whether  the 
rink  r^  or  not  As  a  stockholder  of  the 
Gate  City  Roller  Rink  Company,  I  did  believe 
the  said  contract  to  be  binding  on  the  stock- 
holders, whether  the  rink  ran  or  not" 
Fourth  question.  "If  yon  have  said  that  said 
McGulre  was  to  receive  $1,500  in  stock  and 
$1,000,  to  be  paid  to  him  as  manager  of  said 
Gate  City  Roller  Rink  Company,  whether 
the  rink  ran  one  month  or  one  year,  or  wheth- 
er he  acted  as  manager  one  month  or  one 
year,  then  state  what  amount  has  been  paid 
to  him  by  said  Gate  City  Roller  Rink  Com- 
pany. If  you  have  not  stated  such  to  be  the 
case,  is  it  not  true  that  such  was  the  final 
contract  entered  into  by  and  between  the 
plaintiff  and  the  defendant?  If  you  say  no, 
then  what  was  the  contract?  Do  you  swear 
that  the  final  contract  was  not  as  set  forth 
In  the  first  sentence  of  this  interrogatory?" 
Answer.  "I  do  not  know  what  has  been  paid 
McGulre  as  his  salary.  At  the  meeting  at 
which  this  consolidation  was  made,  and  the 
contract  with  McGulre  was  made,  I  remember 
that  the  consolidation  was  first  brought  up, 
and  agreed  to  by  parties  on  both  sides,  with- 
out any  objection.  Then  the  question  of  Mc- 
Guire's contract  was  discussed,  the  two  con- 
tracts being  each  in  writing,  and  was  then 
considered  It  was  banded  to  Mr.  McGulre 
to  see  If  he  objected  to  same.  The  contract 
handed  McGulre,  I  think,  is  the  one  attach- 
ed to  Conway's  deposition,  and  marked,  'Eix- 
hlblt  A.'  It  seenvs  that  McGulre  thought  that 
the  contract  was.  In  some  respects.  Indefinite 
and  ambiguous,  and  possibly  he  thought  that 
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they  had  a  right  to  Are  him  out  at  any  time 
upon  the  notice  given,  or  close  down  the  rink 
and  leave  him  without  a  Job,  and  he  raised 
the  point  there  as  to  the  time  of  employment, 
stating  that  he  wanted  the  employment  for 
one  year,  and  It  seemed  that  an  agreement 
was  reached  as  to  that  point  between  Mc- 
Guire  and  the  officers  of  the  Gate  City  Roller 
Rink  Company  before  the  different  parties 
began  to  sign  the  contract  They  Anally 
agreed  to  McGulre's  suggestion  whatever  It 
was — I  don't  remember  just  what  Some  con- 
tracts were  signed  by —  I  don't  know  wheth- 
er both  parties  signed  all  the  contracts  or  not 
I  thought  both  contracts  were  being  signed, 
but  I  found  out  that  they  were  not  I 
thought  the  contract  with  McGulre  was  sign- 
ed with  the  explanation  made  by  McGuire, 
assented  to  by  the  officers  of  the  Gate  City 
Boiler  Rink  Company.  I  have  stated  the  con- 
tract as  near  as  I  remember  it"  We  think 
these  questions  and  answers  were  subject  to 
the  objections  urged.  The  tacts  which  the 
answers  tended  to  establish  formed  one  of  the 
vital  issues  hi  the  case,  and,  If  lmproi)erly 
admitted,  were  calculated  to  prejudice  the 
Interests  of  the  appellant. 

The  second,  fifth,  and  sixth  assignments  of 
error  are  directed  against  the  allegations  and 
proof  of  the  facts  concerning  the  history  of 
the  transactions  prior  to  and  leading  np  to 
the  making  of  the  contract  of  consolidation 
of  the  two  rinks  and  the  employment  of  the 
appellee.  There  was  no  error  in  the  ruling 
of  the  court  upon  those  questions,  '^e  think 
It  was  proper  for  the  jury  to  have  the  benefit 
of  all  the  facts  connected  with  and  leading 
up  to  the  final  consummation  of  the  agree- 
ment. In  order  to  ascertain  the  real  Intent  of 
the  parties.  This  Intention  was  to  be  gather- 
ed from  the  surrounding  circumstances.  Not 
only  were  those  facts  legitimate  for  the  pur- 
pose of  arriving  at  the  Intent  of  the  parties, 
but  might  be  looked  to  as  circumstances  tend- 
ing to  show  whether  or  not  the  contract  was 
as  testified  to  by  McGulre.  2  Page  on  Con- 
tracts, f  1123;  S  Ency.  of  Evidence,  517;  1 
Thompson  on  Trials.  §{  1105-1108. 

For  the  errors  pointed  out  the  judgment  Is 
reversed,  and  the  cause  remanded. 


BOWLES  V.  DRIVER. 

(Court  of  Civil  Appeals  of  Texas.     March  7, 
1908.) 

1.  Customs  and  Usages— Evidbicce—Advib- 
sibilitt. 

Custom  is  admissible  In  proof,  not  to  es- 
tablish a  contract,  bnt  to  add  an  incident  not 
expressly  embraced  in  it,  and  in  reference  to 
which  the  parties  presumptively  contractwl, 
since,  where_  there  is  nothing  in  a  contract  to 
exclude  the  inference,  the  parties  are  presumed 
to  contract  in  reference  to  the  castom  preTailing 
in  the  particular  business  to  which  ft  relates. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Customs  and  Usages,  J  45.] 

2.  iiawdlord  and  tenant— termination  of 
Lease— Right  of  Tenant. 

Where  the  term  of  a  lease  is  definitely  fixed 
by  contract,  the  tenant  who  sows  bia  crop  at 


a  time  when  he  knows  he  cannot  reap  cannot, 
after  the  expiration  of  the  term,  enter  on  the 
premises  and  harvest  the  crop. 

(Bid.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  U  498,  499.] 

8.  Same. 

Where  a  lease  for  a  year  fixed  the  termi- 
nation of  the  lease  on  January  Ist,  and  fixed 
the  proportion  of  rent  to  be  paid,  but  did  not 
set  out  the  details  of  the  lease,  and  the  parties 
knew  that  a  crop  planted  by  the  tenant  would 
mature  within  the  life  of  the  lease  and  in  time 
to  be  substantially  gathered,  it  would  be  as- 
sumed that  they  contracted  with  reference  to 
the  custom  tliat,  if  circumstances  prevented  the 
tenant  from  fully  gathering  the  crop  before  Jan- 
uary Ist,  he  would  be  authorized  to  finish  up 
the  work  as  soon  after  that  time  as  suitable 
diligence  would  enable  him  to  do  so. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voj.  32,  Landlord  and  Tenant  §S  498,  499.] 

Api>eal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Judge. 

Action  between  William  A.  Bowles  and 
H.  L.  Driver.  Prom  a  judgment  for  the  lat- 
ter, the  former  appeals.    Affirmed. 

Harry  Tom  King  and  B.  K.  Isaacs,  for 
appellant    E.  M.  Overshiner,  for  appellee. 

STEPHENS,  J.  The  court  did  not  err, 
we  think,  lu  receiving  proof  of  a 'custom  In 
Taylor  county,  Tex.,  permitting  tenants  to 
gather  the  remnant  of  the  cotton  crop  after 
January  Ist,  and  did  not  err  in  rendering  judg- 
ment on  the  finding  that  such  a  custom  exist- 
ed, and  that  the  tenant  In  this  Instance,  aft- 
er exercising  reasonable  diligence  to  gather 
said  cotton  crop,  had  t)een  unable  to  do  so 
prior  to  January  1st  We  do  not  understand 
such  a  custom  to  be  at  variance  with  a  rental 
contract  for  a  year,  which,  as  In  this  in- 
stance, merely  fixed  the  termination  of  the 
lease  on  January  Ist  and  fixed  the  propor- 
tion or  amount  of  rent  to  be  paid.  Evidently 
the  contract  did  not  purport  to  set  out  all 
the  terms  and  details  of  the  lease,  and,  as 
said  In  Moore  v.  Kennedy,  81  Tex.  144,  10 
S.  W.  740,  "custom  Is  admissible  In  proof, 
not  for  the  purpose  of  establishing  a  contract, 
but  to  add  an  incident  not  expressly  embrac- 
ed in  it,  and  In  reference  to  which  the  par- 
ties are  presumed  to  have  contracted."  Or. 
as  said  in  Dwyer  v.  City  of  Brenham,  70 
Tex.  30,  7  S.  W.  598,  "the  law  seems  to  be 
that  when  there  is  nothing  in  the  agreement 
to  exclude  tJie  inference,  the  parties  are  al- 
ways presumed  to  contract  in  reference  to  the 
usage  or  custom  which  prevails  In  the  partic- 
ular trade  or  business  to  which  the  contract 
relates;  and  the  usage  is  admissible  for  the 
purpose  of  ascertaining  with  greater  cer- 
tainty what  was  intended  by  the  parties. 
Tills  view  Is  adopted  by  eminent  text-writers, 
and  seems  not  to  be  disputed  by  any  deci- 
sion to  which  we  have  been  referred."  For 
a  well-considered  case,  in  which  the  antbori- 
tles  are  reviewed  and  the  rule  above  announc-> 
ed  Is  well  sustained  both  by  argument  and 
authority,  see  Foster  v.  Robinson,  6  Ohio 
St  90.  This  rule  was  followed  by  this  court 
In  the  unreported  case  of  Moutry  t.  Carter, 
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from  the  county  court  of  Cooke  connty,  de- 
cided  January  20,  1906. 

Numerous  cases  have  been  cited  by  appel- 
lant In  oi^osition  to  this  rule,  which  have 
been  carefully  examined,  and  only  one  ont 
of  the  whole  list,  in  our  opinion,  sustains 
his  contention,  and  that  is  the  Virginia  case 
dted  In  the  brief  and  presented  to  the  court 
in  oral  argument;  but  even  that  case  is 
not  entirely  analogous  here,  since  it  seems 
to  be  treated  as  coming  within  the  well-rec- 
ognized principle  that,  where  the  term  of  the 
lease  is  definitely  fixed  by  contract,  the  ten- 
ant who  sows  his  crop  at  a  time  when  he 
knows  he  cannot  reap  has  no  one  to  blame 
for  his  folly  but  himself.  In  the  Virginia 
case  the  tenant  knew  when  he  planted  the 
crop  that  he  could  not  possibly  reap  the 
harvest  within  the  period  fixed  by  his  lease, 
since  it  could  not  grow  to  maturity  during 
that  time;  whereas  In  the  case  before  us 
both  parties  knew  that  the  crop  would  ma- 
ture wlthtn  the  life  of  the  lease  and  in  time 
to  be  gathered,  if  not  entirely,  at  least  sub- 
stantially so,  and  they  must  have  therefore 
contracted  with  reference  to  the  custom  that, 
if  circumstances  prevented  the  tenant  from 
fully  gathering  the  crop  before  January  Ist, 
be  would  be  authorized — ^not  to  extend  the 
lease,  or  even  to  fully  occupy  the  premises — 
but  only  to  finish  up  his  year's  work  as  soon 
after  the  1st  of  January  as  suitable  diligence 
would  enable  blm  to  do. 


SIMON  et  al.  v.  MIDDLETON  et  ai.t 

(Conrt  of  Civil   Appeals  of  Texas.     June  10, 

1908.     On  Rehearing,  June  29,  1908.) 

.1,  Wills— Vaumtt— "Undue   Ibtfluence." 

The  "undne  infiuence"  which  invalidates  a 
will  is  an  influence  which  destroys  the  free 
agency  of  testator,  and  places  him  in  a  position 
where  he  is  dominated  by  another,  and  acts 
directly  on  his  mind  at  the  very  time  when  he 
execntes  the  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  S§  375-381. 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  7166-7172,  7823,  7824.] 
2.  Sake— Pboof  of  Undue  Influence. 

Frand  or  undue  influence  connected  with 
the  making  of  a  will  may  be  proved  by  circum- 
stances, each  one  of  which  must  point  towards 
the  end  sought,  and  ail  of  them  taken  together 
must  in  a  reasonably  satisfactory  manner  es- 
tablish the  fraud  or  undne  influence,  and  a  wide 
ranxe  is  permitted  in  the  investigation. 
8.  Same— Action  to  Annul— Evidence. 

In  a  will  contest,  on  the  question  of  undue 
inflnence,  evidence  of  the  execution  of  prior 
wills  conceminx  which  no  undue  influence  is 
shown,  which  disposed  of  the  property  sulwtan- 
tially  as  in  the  last  will,  is  admissible  to  prove 
the  absence  of  undue  influence,  while  a  sudden 
and  complete  chanse  in  the  disposition  of  prop- 
erty would  demand  explanation  unless  the 
change  is  made  in  favor  of  heirs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  i  407.] 

4.  Same  —  Unnatubai.    ob    Unreasonable 

DlSTBIBUTION. 

The  fact  that  some  of  testator's  children 
an  disinherited   and   others  favored,   and   the 

t  Application  for  writ  of  error  dismissed  by  Su- 
preme Court  tor  want  of  Jurisdiction. 


distribution  appears  unnatural  or  unreasonable, 
raises  no  presumption  of  undue  influence,  but 
that  fact  may,  when  taken  with  others,  show 
undne  influence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S  398.] 

6.  Same  —  Financial  Condition  or  Leoa- 

TEES. 

The  financial  condition  of  legatees  may  he 
shown  as  bearing  on  the  question  whether  a 
will  was  the  product  of  a  mind  not  unduly  in- 
fluenced by   beneficiaries. 

6.  Same  —  Slandebous    Ghabges    Aoaimst 
Possible  Bbneficiabt. 

If  a  beneficiary,  to  influence  testator's 
mind,  fabricates  false  and  slanderous  charges 
against  one  who  wonld  ordinarily  have  been  a 
recipient  of  favors  under  a  will,  and  his  slan- 
ders have  induced  the  making  of  a  will  cutting 
off  the  slandered  perton  from  benefits,  evidence 
of  the  slander  would  be  important  as  bearing 
on  the  question  of  fraud  and  undne  influence. 

7.  Same. 

Unreasonable  prejudice  or  erroneous  con- 
victions as  to  the  unworthiness  of  one  who  has  a 
natural  claim  on  testator's  bounty,  to  form  a 
basis  for  a  refusal  to  probate  a  will  because  of 
fraud  or  undue  infiuence,  must  have  been  nurs- 
ed or  fostered  by  a  beneficiary,  and  the  will, 
procured  wholly  by  his  lying  or  false  representa- 
tions, made  with  intent  to  secure  its  execution. 
[E2d.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  49,  Wilis,   i  385.] 

8.  SaMB— ElviDENCE. 

Evidence  held  not  to  show  that  a  will  was 
executed  as  a  result  of  undue  influence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  fS  421-437.] 

9.  Same— BuBDEN  of  Pboof. 

In  a  contest  of  the  probate  of  a  will,  as 
executed  under  undue  influence,  the  burden  of 
proof  is  upon  contestants  not  only  to  establish 
undue  influence,  but  to  show  that  it  was  operat- 
ing on  testator  at  the  time  he  made  the  will, 
and  amounted  to  such  moral  coercion  as  resulted 
in  a  disposition  of  his  property  which  he  did 
not  wish  to  make. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §S  388-402.] 

10.  Same — Evidence— Letter  of  Tbstatob  to 
Disinherited  Child. 

Proof  of  declarations  of  a  testator  is  in- 
admissible to  establish  undue  influence,  where 
there  is  no  proof  of  a  lack  of  mental  capacity 
to  make  the  will,  and  hence  evidence  of  the  rea- 
sons testator  had  for  withdrawing  an  allow- 
ance to  a  disinherited  daughter,  contained  in  a 
letter  written  to  her  two  years  after  the  execu- 
tion of  the  will,  was  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  U  415-420.] 

11.  Same. 

The  reasons  given  for  withdrawing  the  al- 
lowance were  not  evidence  of  undue  influence 
in  the  execution  of  the  will  two  years  before 
the  letter  was  written. 

12.  Same. 

On  a  contest  of  probate  of  a  will  as  exe- 
cuted under  undue  influence,  testimony  of  a 
witness  that  he  had  never  seen  any  immorality 
on  the  part  of  one  of  testator^s  disinherited 
children  was  immaterial. 

13.  Same. 

On  a  contest  of  probate  of  a  will  as  exe- 
cuted under  undue  influence,  evidence  as  to  the 
financial  condition  of  a  disinherited  daughter 
of  testator  14  or  15  years  before  the  will  was 
made  was  immaterial  and  calculated  to  prej- 
udice the  jury. 

14.  Same. 

For  like  reasons,  evidence  of  altercations 
between  a  disinherited  daughter  and  a  son  who 
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waa  a  beneficiary  three  years  before  the  execu- 
tion of  the  will  was  improperly  admitted. 

15.  Sake. 

For  like  reasons,  evidence  that  a  son  of  a 
disinherited  dauKhter  had  taken  notes  to  testa- 
tor from  the  daughter,  in  which  she  sought  to 
obtain  money,  and  of  the  suKsestion  of  testator 
that  she  shonld  wash  and  iron,  was  improperly 
admitted. 

16.  Samk. 

£!vidence  tliat  a  disinherited  son  heard  two 
of  bis  brothers,  who  were  beneficiaries,  say, 
after  testator's  funeral,  that  there  were  three 
wills,  and  that  the  children  disinherited  by  the 
last  will  knew  nothing  about  it,  and  "we  will 
give  them  $5  and  let  them  go  to  hell,"  was  im- 
properly admitted,  since  their  knowledge  of  the 
existence  of  other  wills  was  not  relevant  to 
the  issue  of  undue  influence  to  procure  the 
execution  of  the  will  sought  to  be  probated. 

17.  Sahe. 

Evidence  that  some  time  during  the  year 
fhe  will  was  made,  whether  before  or  after  not 
appearing,  testator  had  told  a  road  superintend- 
ent, under  whom  testator's  disinherited  son  was 
working  in  a  road  gang,  to  turn  the  son  loose, 
and  testator  would  pay  the  fine,  while  perhaps 
admissible  to  show  a  more  kindly  disposition 
towards  the  son,  was  entitled  to  little  probative 
force. 

18.  Save. 

Evidence  that  a  disinherited  son  of  testator 
had  been  excluded  from  the  table  with  the  fam- 
ily and  compelled  to  eat  in  the  kitchen,  and  that 
his  brothers  objected  to  his  eating  with  them, 
was  not  evidence  of  undue  influence  by  the 
other  members  of  the  family,  where  it  appeared 
that  he  was  excluded  on  account  of  bis  vile 
^habits  and  vicious  life,  and  because  he  was  af- 
flicted with  a  loathsome  disease. 

19.  Saub>— Retooatior. 

Two  years  after  making  a  will  disinherit- 
ing certain  children,  testator  made  a  memo- 
randum in  a  small  book,  containing  a  list  of 
his  property,  followed  by  the  statement:  "This 
is  all  left  after  paying  all  due  by  the  store  to 
Mrs.  Julia  R.  Simon,  as  per  second  will  (mean- 
ing the  will  made  two  years  before),  and  not 
to  have  any  claim  against  L.  M.  Simon  or  Sam 
Rubenstein  what  is  on  the  books  and  notes  you 
may  find  and  if  you  find  that  Cain  (a  son  dis- 
inherited under  the  will)  has  reformed  you  may 
give  him  a  small  amount."  Held,  that,  as  there 
was  no  express  revocation  of  the  will,  and  no 
inconsistent  provisions  in  the  memorandum 
amounting  to  an  implied  revocation,  the  memo- 
randum should  not  be  held  to  work  a  revocation 
of  the  will. 

20.  Same— Codicil. 

The  memorandum,  which  was  intended  to 
supplement  the  will  with  a  list  of  property,  and 
to  amend  it  by  giving  the  two  persons  named 
what  they  owed  the  estate,  and  by  allowing  the 
disinherited  son  a  small  amount  if  he  should 
reform,  amounted  to  a  codicil  of  the  will,  and 
should  be  probated  with  it. 

On  Motion  for  Rehearing  and  Further  Conclu- 
sions of  Law. 

21.  Witnesses— CoMPETENCT— Transactions 
WITH  Decedent— Statutory  Provisions. 

The  exception  to  the  general  rule  that  no 
person  shall  be  incompetent  to  testify  because 
he  is  a  party  to  a  suit  or  proceeding  or  inter- 
ested in  the  issue  tried,  which  denies  the  right 
of  an  heir  or  legal  representative  of  a  decedent 
to  testify  as  to  any  transaction  or  statement  by 
decedent  in  an  action  by  or  against  the  heirs 
or  legal  representatives  arising  out  of  any  trans- 
action with  decedent  unless  called  by  the  op- 
rite  party  to  testify  thereto,  ingrafted  thereon 
the  express  provisions  of  Rev.  St.  1899,  art. 
^02,  will  not  be  extended  by  Judicial  construc- 
tion. 


22.  Same. 

A  will  contest  between  legatees  and  disin- 
herited children  of  the  testator  is  not  an  ac- 
tion "by  or  against  the  heirs  or  legal  representa- 
tives of  a  decedent  arising  out  of  any  transac- 
tion with  such  decedent,"  within  Rev.  St.  1896, 
art.  2302,  providing  that  in  such  actions  neither 
party  shall  be  allowed  to  testify  against  the 
others  as  to  any  transaction  with  or  statement 
by  decedent,  unless  called  to  testify  thereto  by 
the  opposite  party,  and  hence  testimony  of  one 
of  the  disinherited  children  as  to  a  conversa- 
tion between  her  and  her  father,  shortly  after 
the  will  was  executed,  in  which  her  father  ac- 
cused her  of  intimacy  with  a  man,  and  upon 
her  denial  and  inquiry  as  to  the  source  of  his 
information  stated  that  one  of  the  legatees  had 
told  him,  and  that  he  did  not  want  to  have 
anything  to  do  with  it  and  that  he  then  cried, 
waa  admissible. 

Appeal  from  District  Court,  Washington 
County;  Ed.  R.  Sinks,  Judge. 

Application  by  J.  R.  Simon  and  others  for 
the  probate  of  the  wlH  of  Alexander  SImou. 
From  a  Judgment  of  the  county  court  admit- 
ting the  will  to  probate,  contestants  MoUle 
Mlddleton  and  others  appealed  to  the  district 
court,  where  probate  was  refused,  and  pro- 
ponents appeal.    Reversed  and  remanded. 

W.  W.  Searcy  and  Hutcheson,  Campbell 
&  Hutcheson,  for  appellants.  Mathls,  Bu- 
chanan &  Rasberry  and  Louis  PblUlpB,  for 
appellees. 

FLY,  J.  This  suit  grows  out  of  the  con- 
test of  the  will  of  Alexander  Simon,  deceas- 
ed, of  date  October  4,  1904,  which  was,  at 
the  Instance  of  appellants,  probated  In  the 
county  court;  but  probate  of  which  was,  on 
appea>  by  appellees  to  tbe  district  court,  re- 
fused. In  the  will  all  the  property,  except 
bequests  of  $5  each  to  Mollie  Mlddleton. 
Leah  Martin,  and  Cain  Simon,  appellees 
herein,  was  bequeathed  to  Julia  R.  Simon, 
wife  of  the  testator,  with  full  power  of  dis- 
posal; what  remained  at  her  death  being  be- 
queathed to  Louis  Simon,  James  H.  Simon, 
Alexander  Simon,  Jr.,  Rosa  Rubenstein,  and 
Hannah  Folz,  children  of  the  testator  and 
Julia  R.  Simon,  and  appellants  herein.  Ap- 
pellees, who  are  also  children  of  the  testator 
and  Julia  R.  Simon,  contested  the  will  on 
the  grounds  that  the  testator  was  of  unsound 
mind  when  he  made  the  will,  that  tbe  signa- 
ture to  the  will  was  a  forgery,  that  the  will 
was  not  attested  Jyy  two  witnesses  in  the 
presence  of  the  testator,  and  that  it  was  pro- 
cured through  fraud  and  undue  Influence  on 
the  part  of  appellants.  The  cause  was  sub- 
mitted to  the  Jury  on  the  Issue  of  fraud  and 
undue  Influence  alone,  and  a  verdict  was  re- 
turned for  appellees  and  against  the  probate 
of  the  will. 

The  "undue  Influence"  which  will  InTali- 
date  a  wlH  consists  of  substituting  tbe  will  of 
the  person  exercising  It  for  that  of  the  testa- 
tor. It  is  an  Influence  which  destroys  the 
free  agency  of  this  testator,  and  places  him 
In  a  position  where  he  Is  dominated  by  an- 
other, whicb  acted  directly  on  his  mind  at 
tbe  very  time  when  be  executed  the  will.    As 
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said  by  this  court  In  Wets  T.  Schneider,  34 
Tex.  Civ.  Ak>.  201,  78  S.  W.  394:  "Persua- 
sion, entreaty,  cajolery,  Importunity,  argu- 
ment. Intercession,  and  solicitation  ate  per- 
missible, and  cannot  be  held  to  be  nndne  in- 
flamce,  unless  they  subverted  and  overthrew 
the  will  of  the  testator  and  caused  him  to  do 
a  thing  that  he  did  not  desire  to  do." 

Fraud  or  undue  Influence  can  be  proved 
by  circumstances.  In  fact,  It  Is  usually  the 
case  that  It  cannot  be  directly  proved,  but 
must  be  shown  by  circumstances.  Each  one 
of  the  drcumstances,  however,  must  point  to- 
wards the  end  sought,  and  all  of  them,  taken 
together,  must  In  a  reasonably  satisfactory 
and  convincing  manner  establish  such  fraud 
and  undue  Influence.  The  facts  and  circum- 
stances must  necessarily  and  logically  lead 
to  the  inference  that  fraud  or  coercion  was 
employed,  and  that  the  will  does  not  rep- 
resent the  real  desire  and  intention  of  the 
testator.  In  the  investigation  of  fraud  or 
undue  Influence  there  must  be  a  wide  range 
permitted.  As  said  by  Underhlll,  in  his  Law 
of  Wills  (section  132):  "The  nature  of  the  re- 
lations and  dealings  between  the  testator  and 
the  baiefldarles,  the  extent  of  the  property 
of  the  testator,  his  social  and  commercial 
standing,  his  family  connections,  the  claims 
of  particular  persons  upon  his  bounty,  the 
situation  of  the  beneficiaries,  social  and  i>e- 
cnniary,  the  situation  and  the  mental  con- 
dition of  the  testator,  the  nature  and  contents 
of  the  will  Itself,  and  all  the  circumstances 
under  which  It  was  executed,  may  be  consid- 
ered as  facts  from  which  fraud  and  undue 
influence  may  be  Inferred;  or  by  which  they 
may  be  disproved." 

The  execution  of  wills  prior  to  the  one  be- 
ing contested,  concerning  j^hlch  no  undue 
Influence  Is  shown,  disposing  of  the  property 
substantially  as  In  the  last  will,  Is  relevant 
and  material  In  showing  the  absence  of  undue 
Influence,  while  a  sudden  and  complete  change 
of  the  disposition  of  property  would  de- 
mand explanation,  unless  the  change  is  made 
in  favor  of  heirs.  The  fact  that  some  of  the 
children  are  disinherited  and  others  favored, 
and  the  distribution  appears  unnatural  or 
unreasonable,  raises  no  presumption  of  un- 
due Influence;  but  such  fact  may,  when  tak- 
en with  other  facts,  show  undue  Influence. 
The  financial  condition  of  the  legatees  may 
be  shown  as  circumstances  bearing  upon  the 
question  as  to  whether  the  will  was  the  pro- 
duct of  a  mind  not  unduly  Influenced  by 
benefldarles. 

If  a  beneflciary,  for  the  purpose  of  Influen- 
cing the  mind  of  the  testator,  fabricates  false 
and  slanderous  charges  against  one  who  or- 
dinarily would  have  been  a  recipient  of  favors 
under  a  will,  and  such  slanders  have  Induc- 
ed the  making  of  a  will  by  which  such  person 
Is  cut  off  from  any  benefits,  such  slander 
would  constitute  Important  evidence  bearing 
opott  the  question  of  fraud  and  undue  in- 

floence;  but  the  mere  fact  of  the  existence 


of  unreasonable  prejudice,  or  erroneous  con- 
victions as  to  the  unworthiness  of  the  con- 
testants. Is  no  evidence  of  coercion  or  fraud. 
Dislike  towards  one  who  has  a  natural  claim 
upon  the  bounty  of  the  testator,  to  form  a 
basis  for  a  refusal  to  probate  a  will,  must 
have  been  fanned  Into  life  or  nursed  and 
fostered  by  a  beneflciary  In  order  to  form  the 
basis  for  fraud  or  undue  Influence.  A  will 
must  be  procured  wholly  by  lying  or  false 
representations,  made  by  a  beneflciary  with 
the  Intention  of  procuring  the  execution  of 
a  wiU,  in  order  to  Invalidate  It  for  such 
fraud. 

The  evidence  In  this  case  fails  to  establish 
"nndne  Influence,"  as  above  deflned.  It  la 
true  that  It  was  shown  that  Alexander  Si- 
mon, Sr.,  entertained  animosity  and  prejudice 
against  Mrs.  Middleton,  Mrs.  Martin,  and 
Cain  Simon  for  many  years,  and,  while  it 
may  have  ebbed  and  flowed  at  times  during 
the  years,  it  was  the  product  and  outcome 
of  what  the  testator  considered  the  outrage- 
ous conduct  of  his  daughters  and  the  profli- 
gate life  of  his  son.  Some  grounds  were 
shown  for  the  existence  of  the  anger  of  the 
testator  towards  the  disinherited  children; 
but,  If  It  had  been  utterly  unfounded,  It 
would  not  invalidate  the  will,  unless  it  was 
engendered  by  the  appellants  and  used  by 
them  to  utterly  destroy  the  volition  of  the 
testator  as  to  the  disposition  of  his  property. 
Patterson  v.  Lamb,  21  Tex.  Civ.  App.  512, 
62  8.  W.  98;  Bnrry  v.  araclette  (Tex.  Civ. 
App.)  71  S.  W.  309.  It  was  his  property,  ac- 
cumulated by  thrift  and  enterprise  during 
a  long  life,  and  he  had  the  absolute  right  to 
dispose  of  it  as  he  saw  fit  No  doubt,  the 
daughters  were  poor  and  needed  a  portion  of 
the  property,  and,  looking  at  it  from  a  moral 
standpoint.  It  may  be  that  he  should  not  have 
disregarded  the  ties  of  blood  and  nature; 
but  he  had  the  right  legally  to  give  bis  prop- 
erty to  a  stranger,  or  for  charitable  purposes, 
if  he  was  capable  mentally  of  making  a  will 
and  made  it  In  response  to  his  own  desire 
and  volition. 

There  is  nothing  to  Indicate  that  the  fraud 
of  appellants,  or  either  of  them.  Induced 
the  making  of  the  will.  The  testator  knew 
of  the  marriage  of  Mrs.  Middleton  to  a  gam- 
bler, not  of  her  religious  faith,  over  the  pro- 
test and  In  utter  disregard  of  the  wishes  of 
her  parents.  He  knew  that  she  did  not  q)eak 
to  them  even  while  living  with  her  two  chil- 
dren in  his  house.  He  knew  of  the  conduct 
of  Mrs.  Martin,  knew  that  she  did  not  speak 
to  her  parents,  and  did  not  treat  them  with 
any  consideration.  He  knew  of  the  disreput- 
able conduct  of  his  son  Cain,  and  had  the 
right  to  cut  him  off  on  account  of  his  profli- 
gacy. If  at  times  In  the  long  years  the  tes- 
tator seemed  to  relent  towards  his  undutl- 
ful  children,  his  detestation  of  their  conduct 
was  voluntarily  expressed  through  his  wills 
for  years  before  bis  death,  and  he  was  con- 
sistent In  his  desire  to  prevent  his  property 
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from  going  Into  the  hands  of  those  children. 
He  was  a  man  of  strong  will  and  purpose, 
and  acted  upon  his  own  convictions  and  prej- 
udices; but  they  were  his,  formed  in  bis  own 
mind,  and  acted  upon  through  his  own  strong 
determination.  They  were  not  shown  to 
have  been  builded  upon  the  fraud  and  de- 
ception of  any  of  the  proponents  of  the  will. 
Cain  was  the  only  witness  who  testified  as 
'to  one  of  the  proponents  telling  his  father 
about  the  conduct  of  Mrs.  Middleton,  and  he 
was  impeached. 

Not  only  was  the  burden  on  appellees  to  es- 
tablish undue  influence,  but  it  devolved  upon 
them  to  show  that  it  was  operating  upon  the 
mind  of  the  testator  at  the  time  that  he  ex- 
ecuted the  will  of  1904,  and  that  the  execu- 
tion of  the  will  was  the  outcome  of  an  in- 
fluence amounting  to  moral  coercion,  which 
destroyed  his  volition  and  caused  him  to 
make  a  disposition  of  his  property  which  he 
did  not  wish  to  make.  Not  one  single  influ- 
ence was  shown  to  be  operating  upon  the 
mind  of  the  testator  In  this  case  at  the  time 
that  he  executed  the  will  sought  to  be  pro- 
bated, except  one  arising  from  the  convic- 
tious  of  a  strong  and  determined  mind.  He 
simply  placed  in  crystallzcd  form  the  deter- 
mination lasting  through  years  and  founded 
on  facts  within  his  own  knowledge  and  under 
his  own  observation.  It  doubtless  Is  true 
that  he  ought  to  have  exercised  charity  and 
forbearance  towards  his  erring  and  undutiful 
offspring,  and  it  may  be  that  he  has  acted  in 
a  cruel  and  unnatural  manner  towards  them; 
but  he  cannot  be  called  to  answer  for  these 
things  before  the  tribunal  of  the  district 
court  or  of  this  court.  He  had  the  right  of 
disposition  of  his  property  after  his  death, 
and,  when  he  had  made  such  disposition  In 
the  exercise  of  his  intelligent  volition,  his  ac- 
tion cannot  be  set  aside  on  grounds  of  mor- 
ality and  the  duties  he  owed  to  his  own  off- 
spring. 

The  contents  of  the  letter  written  by  the 
testator  to  Mrs.  Middleton,  two  years  after 
the  execution  of  the  will,  should  not  have 
been  permitted  in  evidence.  The  reasons  that 
the  testator  gave  for  cutting  off  an  allow- 
ance that  he  had  been  making  to  Mrs.  Mid- 
dleton did  not  tend  in  any  manner  to  show 
undue  Influence  In  the  execution  of  a  will 
two  years  before  the  letter  was  written.  Up- 
on what  Information  and  evidence  he  based 
the  charges  against  his  daughter's  character 
which  Influenced  him  In  cutting  off  the  al- 
lowance does  not  appear,  and  the  letter  had 
no  probative  force  In  showing  undue  influ- 
ence In  the  execution  of  the  will.  It  Is  an 
example  that  fully  sustains  the  Justice  of  the 
rule  which  prohibita  proof  of  declarations  of 
a  testator  to  establish  undue  influence,  when 
there  is  no  proof  of  a  lack  of  mental  capacity 
to  make  the  will.  Kennedy  v.  Upshaw,  61 
Tex.  411;  Wetz  v.  Schneider  (Tex.  Civ.  App.) 
96  S.  W.  60.  This  extends  to  what  Lnsk 
swore  that  he  said  to  the  testator  about  the 
contents  of  the  letter,  and  his  reply  thereto. 


The  evidence  did  not  tend  to  prove  the  Is- 
sue of  undue  Influence,  or  any  other  in  tbe 
case.  It  could  have  had  no  effect  exc^t  to 
Inflame  the  jury  and  prejudice  them  against 
appellants.  Neither  should  the  witness  have 
been  allowed  to  testify  that  he  had  never 
seen  any  immorality  on  the  part  of  Mrs.  Mid- 
dleton. The  evidence  was  utterly  imperti- 
nent to  the  Issues  in  the  case. 

The  testimony  of  Ad.  Von  Kalekstein  as  to 
a  conversation  he  had  with  Alex  Simon,  Jr., 
with  reference  to  Cain,  .ibout  1904,  did  not 
tend  to  prove  any  issue  in  the  case,  and  was 
clearly  irrelevant  and  Improper.  It  was  In- 
flammatory and  calculated  to  engender  preju- 
dice against  appellants. 

The  evidence  of  Fricke  as  to  the  flnanclal 
condition  of  Mrs.  Martin,  In  San  Antonio  in 
1880  or  1880,  was  clearly  Illegal  and  Improp- 
er. It  could  have  bad  no  tendency  except  to 
Inflame  the  Jury  against  appellants.  It  bad 
no  connection  with  any  Issue  in  the  case. 
What  may  have  been  her  financial  condition 
14  or  15  years  before  ttie  will  was  made 
was  clearly  impertinent.  It  was,  on  motion 
to  strike  it  out,  held  tiiat  appellees  should 
not  go  into  details,  but  the  court  did  not 
withdraw  it  from  the  Jury. 

The  evidence  as  to  the  altercations,  in  1901, 
between  Mrs.  Middleton  and  Alex  Simon,  Jr., 
and  as  to  a  conversation  about  that  time  be- 
tween him  and  his  mother,  was  inadmissible. 
The  issue  was  that  undue  Influence  had  been 
used  to  procure  the  execution  of  a  will  in 
1904,  by  Alexander  Simon,  Sr.,  and  none  of 
that  testimony  had  a  tendency  to  establisb 
that  Issue.  There  was  no  issue  as  to  the  III 
win  existing  between  appellimts  and  appel- 
lees. E^rery  one  admitted  that,  and  proof 
of  the  harrowljig  disputes  between  them 
could  have  no  other  tendency  than  to  raise 
prejudice  in  the  minds  of  the  Jury. 

We  fail  to  see  the  relevancy  of  evidence  in 
regard  to  Adrian  Middleton  taking  notes  to 
the  testator  for  his  mother  in  which  she 
sought  to  obtain  money,  and  the  suggestion 
of  the  testator  that  she  should  wash  and 
iron.  It  may  have  tended  to  show  brutality 
on  the  part  of  tbe  old  man,  but  It  did  not 
show  any  undue  influence.  We  see  no  place 
In  the  trial  for  this  character  of  evidence. 
It  should  have  been  excluded,  not  only  be- 
cause of  its  inflammatory  character,  but  be. 
cause  of  its  Irrelevancy.  Kellogg  v.  McCabe, 
92  Tex.  199,  47  S.  W.  520. 

Evidence  of  what  Cain  Simon  heard  Alex 
and  Jim  Simon  say  to  each  other  after  the 
funeral  of  the  testator  about  the  existence 
of  three  wills,  and  that  they  would  "give 
them  |5,"  and  that  "they  don't  know  any- 
thing about  It;  we  will  give  them  $5  and 
let  them  go  to  tell" — ^was  palpably  Inadmis- 
sible for  any  lawful  purpose.  Knowledge  of 
the  existence  of  three  wills  on  the  part  of 
appellants,  after  the  death  of  their  father, 
had  no  relevancy  as  to  the  issue  of  undue  In- 
fluence to  procure  the  execution  of  the  will 
sought  to  be  probated.    Mere  knowledge  that 
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a  testator  had  made  a  certain  will  has  been 
held  not  evidence  of  imdne  influence.  Cbad- 
dl<*  T.  Haley,  81  Tex.  617,  IT  S,  W.  233. 

The  evidence  of  Barney  Parker,  to  the  ef- 
fect that  some  time  in  1Q(H  he  was  road  su- 
perintendent and  had  Cain  Simon  In  the  road 
gang,  and  that  his  father,  Alex  Simon,  Sr., 
told  him  to  tarn  Cain  loose,  and  he  would 
pay  the  fine,  would,  perhaps,  have  been  ad- 
missible as  slightly  tending  to  show  a  more 
kindly  disposition  on  the  part  of  the  father 
towards  his  son;  but  it  did  not  appear 
whether  it  was  before  or  after  the  execution 
of  the  will,  and  could  hare  had  little  proba- 
tive force. 

In  view  of  another  trial,  It  may  be  said 
that  the  statements  made  by  counsel  to  the 
Jory  complained  of  In  the  eighteenth  and 
nineteenth  assignments  of  error  were  im- 
proper. 

Any  testimony  tending  to  show  that  the 
proponents  had  an  undue  Influence  over  the 
actions  at  the  testator  In  other  matters  would 
be  admissible  In  connection  with  any  facts 
tending  to  show  that  the  influence  was  ex- 
erted in  connection  with  the  execution  of  the 
last  will;  but  the  mere  existence  of  great 
influence  oa  the  part  of  proponents  over  the 
testator  would  not  Invalidate  the  will  of 
1904,  unless  It  appeared  that  the  Influence 
was  exerted  to  procure  the  execution  of  the 
will.  There  is  nothing  to  Indicate  that  fact, 
and  consequently  all  evidence  of  111  will  upon 
the  part  of  the  proponents  towards  the  con- 
testants would  be  of  no  force  or  effect  what- 
ever. 

If  it  be  true  that  Cain  Simon  was  exclud- 
ed from  the  table  with  the  family,  and  that 
he  ate  in  the  kitchen,  and  that  his  brothers 
objected  to  his  eating  at  the  table  with  them, 
that  would  not  show  that  undue  influence 
was  exerted.  He  seems  to  have  been  exclud- 
ed on  account  of  his  vile  habits  and  vicious 
life,  and  not  on  account  of  any  influence  ex- 
erted by  proponents  over  the  testator.  We 
fall  to  see  the  pertinency  of  the  testimony 
imder  the  circumstances  developed  by  the 
evidence.  All  such  testimony  would  open 
up  Inquiries  as  to  why  certain  things  were 
done  by  the  prof)oneats,  and  lead  to  such 
crimination  and  recrimination  that  they 
ought  not  to  be  countenanced  in  a  court  of 
Justice.  That  is  verified  In  this  case  by  the 
fact  that  evidence  that  Cain  was  excluded 
from  the  table  was  answered  by  evidence 
that  the  personal  uncleanltness  of  Cain  Si- 
mon, together  with  the  fact  that  he  was  afflict- 
ed with  a  loathsome  disease,  caused  his  ex- 
doslon  from  the  family  table.  Notbiug  should 
bave  been  admitted  except  evidence  which 
tended  In  some  way  to  show  that  the  will 
offered  for  probate  was  executed  through 
asdne  influence  exerted  upon  Alex  Simon, 
Sr.,  by  proponents.  Of  course,  the  successful 
or  unsuccessful  termination  of  Mrs..  Middle- 
ton's  business  in  San  Antonio,  the  character 
of  Mrs.  Martin,  whether  or  not  she  had  re- 
ceived assistance  from  her  brothers,  mother, 


or  sisters,  whether  or  not  James  H.  Simon 
played  cards  with  Frank  Mlddleton,  what 
liusk  said  to  James  H.  Simon  about  helping 
Mrs.  Mlddleton,  and  his  reply,  whether  or 
not  Alex  Simon,  Jr.,  was  willing  "to  take 
down  the  screen"  that  hid  his  private  life, 
did  not  tend  to  prove  any  issue  In  the  case, 
and  should  have  been  excluded. 

In  a  memorandum  made  in  a  small  book 
on  July  1,  1906,  Is  a  list  of  the  property  own- 
ed by  Alex  Simon,  Sr.,  and  after  the  list  the 
statement:  "This  is  all  left  after  paying 
all  due  by  the  store  to  Mrs.  Julia  B.  Simon, 
as  per  second  will,  and  not  to  have  any  claim 
against  L.  M.  Simon  or  Sam  Rubensteln  what 
is  on  the  books  and  notes  you  may  flnd  and 
if  you  flnd  that  Cain  has  reformed  you  may 
give  him  a  small  amount"  It  Is  signed  by 
the  testator.  Appellees  claim  that  the  memo- 
randum constituted  a  revocation  of  the  will 
of  1904,  but  we  do  not  think  the  contention 
Is  maintainable.  There  Is  not  a  single  word 
in  the  memorandum  indicating  any  desire 
upon  the  part  of  the  testator  to  destroy  the 
will  sought  to  be  probated.  There  are  no 
provisions  in  the  memorandum  Incouiilstent 
with  the  will  of  1904,  There  being  no  ex- 
press revocation,  of  that  will,  nor  any  incon- 
sistent provisions  In  the  memorandum  amount- 
ing to  an  implied  revocation,  it  must  be  held 
that  there  was  no  intention  to  revoke  it 
Dougherty  v.  Holscheider  (Tex.  Civ.  App.)  88 
S.  W.  1113.  In  that  case  the  subject  of  (he 
revocation  of  wUls  by  implication  is  fully 
discussed. 

The  memorandum  is  obscure;  but  by  a 
reference  to  the  different  wills,  we  think,  it 
is  evident  that  the  testator  was  referring  to 
the  will  of  1904,  which  he  designated  as  the 
"second  will."  He  could  not  have  referred 
to  the  Joint  will  of  himself  and  wife,  because 
that  was  the  first  will  referred  to  in  the  testi- 
mony. In  the  will  made  in  1883,  the  whole 
of  the  property  was  left  to  Julia  R.  Simon 
daring  her  life,  remainder  to  the  appellants, 
and  Leah  Simon,  now  Martin,  and  Cain 
Simon,  and  it  is  evident  that  It  Is  not  the 
will  referred  to  as  "second  will,"  because  in 
that  will  Cain  Simon  was  provided  for,  and 
the  provision  in  the  memorandum  as  to  allow- 
ing him  a  small  amount  if  he  reformed  can- 
not be  reconciled  with  the  terms  of  that  will. 
In  the  will  made  In  1S99,  provision  was  made 
for  paying  Cain  Simon  $10  a  month,  and  in 
case  "be  makes  a  man  of  himself  he  shall  re- 
ceive a  full  share  of  the  estate."  In  that 
will  everything  was  left  to  Mrs.  Simon  ex- 
cept trivial  sums.  In  the  will  of  July  7, 
1900,  the  sum  of  $2,000  was  bequeathed  to 
Cain  Simon,  and  there  could  be  no  reason 
for  permitting  a  small  sum  to  be  paid  to 
him  if  the  memorandum  referred  to  that 
will.  In  a  memorandum  made  July  15, 1902, 
the  testator  seems  to  have  gone  back  to  the 
will  of  1883,  because  he  states  that  he  had 
made  a  will  and  had  left  his  wife  a  life  es- 
tate in  the  property,  but  he  makes  a  mistake 
as  to  what  he  had  given  Cain  Simon.    We 
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think  It  clear  that  the  memorandum  of  1006 
did  not  have  In  view  that  memorandum.  In 
the  memorandum  of  1902,  there  was  no  pro- 
vision as  to  the  disposition  of  the  bulk  of 
the  estate ;  there  being  nothing  but  a  recita- 
tion of  what  was  provided  in  a  former  will 
and  a  provision  as  to  the  disposal  of  the 
estate  after  the  death  of  Mrs.  Simon.  In 
all  the  wills,  there  was  a  provision  for  Cain 
Simon,  except  the  last,  In  which  he  was  given 
the  nominal  sum  of  $5.  It  is  reasonable  to 
conclude  that  the  last  memorandum  was  In- 
tended to  supplement  the  will  of  1901,  by 
giving  a  list  of  the  property  of  the  estate, 
and  to  amend  it  by  giving  L.  M.  Simon  and 
Sam  Rubensteln  what  they  owed  the  estate, 
and  to  grant  authority  to  Mrs.  Simon  to  allow 
Cain  a  small  sum  in  case  of  his  reformation. 
It  has  the  character  of  a  codicil  to  the  will 
of  1901,  and  we  think  should  be  probated 
with  It 

There  was  no  such  attack  on  the  reputa- 
tion of  the  witness  Zeklnd  as  would  justify 
a  resort  to  character  witnesses  to  sustain  his 
evidence.  He  had  resided  in  the  county 
for  many  years  and  had  been  absent  only 
about  three  years.  He  was  not  a  stranger 
In  Washington  county,  but  was  well  known. 

The  remaining  assignments  of  error  are 
disposed  of  by  what  appears  hereinbefore  in 
connection  with  other  assignments. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing  and  Further 
Conclusions. 

Nothing  Is  presented  by  the  motion  for  re- 
hearing that  forms  a  ground  for  a  change 
In  our  original  opinion,  and  we  adhere 
thereto. 

An  opinion  is  sought  on  the  question  of 
the  admissibility  of  Mollie  Middleton's  testi- 
mony as  to  a  conversation  between  her  and 
her  father,  whose  will  she  is  seeking  to  de- 
stroy, shortly  after  the  will  was  executed,  In 
which  conversation  she  would  have  stated, 
had  she  been  permitted,  that  her  father  had 
accused  her  of  Intimacy  with  Jim  Osborne, 
and  she  had  denied  it  and  asked  him  why 
he  made  the  accusation,  and  he  stated  that 
he  had  been  told  so  by  Alex  Simon,  Jr.,  and 
that  he  did  not  want  to  have  anything  to 
do  with  it,  and  then  cried.  Article  2302,  Rev. 
St.  1896.  under  whose  provisions  the  court 
held  the  testimony  Inadmissible,  Is  as  follows: 
"In  actions  by  or  against  executors,  adminis- 
trators, or  guardians,  in  which  Judgment 
may  be  rendered  for  or  against  them  as  such 
neither  party  shall  be  allowed  to  testify 
against  the  others  as  to  any  transaction  with 
or  statement  by  the  testator,  intestate,  or 
ward,  unless  called  to  testify  thereto  by  the 


opposite  party;  and  the  provisions  of  this 
article  shall  extend  to  and  Include  all  actions 
by  or  against  the  heirs  or  legal  representa- 
tives of  a  decedent  arising  out  of  any  trans- 
action with  such  decedent"  The  article'  is 
an  exception  to  the  original  statute,  and  the 
exclusion  of  the  evidence  of  Mrs.  Middleton 
must  be  Justified,  If  at  all,  by  the  terms 
of  the  latter  part  thereof.  Can  it  be  said 
that  this  suit  is  one  "arising  out  of  any  trans- 
action with  such  decedent"?  Of  coarse,  the 
suit  must  be  one  that  arises  out  of  a  transac- 
tion that  the  parties  had  with  the  decedent, 
and  not  a  transaction  with  some  one  else. 
In  the  case  of  Martin  v.  McAdams,  87  Tex. 
226,  27  S.  W.  255,  it  is  said,  in  a  case  similar 
to  this:  "The  making  of  a  will  is  a  trans- 
action, but  It  is  not  a  transaction  of  the 
testator  with  the  devisees  or  legatees.  The 
only  participants  in  it  are  the  testator  and 
those  whom  he  may  call  upon  to  witness  that 
it  is  his  last  will  and  ^testament  The  de- 
visees may  have  nothing  to  do  with  it  and 
may  in  fact  be  ignorant  of  Its  existence,  until 
after  the  death  of  the  testator."  The  gen- 
eral rule  In  Texas  is  that  "no  person  shall  be 
incompetent  to  testify  on  account  of  color, 
nor  because  he  Is  a  party  to  a  suit  or  pro- 
ceeding, or  interested  In  the  issue  tried," 
and,  as  said  in  the  case  cited.  It  Is  broad 
enough  to  permit  any  one,  no  matter  what  bis 
position  towards  a  suit  may  be,  to  testify  to 
any  matter  that  would  be  permissible  were 
he  not  so  situated,  and  it  is  only  by  an  ex- 
ception, which  has  been  Ingrafted  on  the  lib- 
eral and  catholic  rule  quoted,  that  an  heir  or 
legal  representative  of  a  decedent  is  denied 
the  right  to  testify  under  certain  circum- 
stances. The  rule  in  Texas  is  that  the  terms 
of  the  exception  will  not  be  extended  by 
Judicial  construction.  Tyson  v.  Brltton,  6 
Tex.  222;  Roberts  v.  Yarboro,  41  Tex.  449; 
Markham  v.  Carothers,  47  Tex.  21;  Collins 
V.  Warren,  63  Tex.  311;  Moore  v.  Wills,  69 
Tex.  109,  5  S.  W.  675;  Wallace  v.  Stevens, 
74  Tex.  559,  12  S.  W.  283 ;  Newton  v.  New- 
ton, 77  Tex.  508,  14  S.  W.  167 ;  Martin  v.  Mc- 
Adams, 87  Tex.  225,  27  S.  W.  266.  That  as 
strong  reasons  exist  for  excluding  the  state- 
ments of  a  testator  to  a  flisinherited  child 
as  to  those  made  to  any  class  of  persons 
cannot  be  denied;  but  the  Legislature  has 
not  seen  proper  to  Include  them  within  the 
exception,  and  we  cannot  do  so.  This  is  not 
an  action  "by  or  against  the  heirs  or  legal 
representatives  of  a  decedent  arising  out  of 
any  transaction  with  such  decedent."  This  is 
a  transaction  by  the  decedent  but  not  one 
that  any  of  the  parties  to  this  action  had 
with  him.  It  is  simply  a  contest  between 
legatees  as  to  a  deed  performed  by  the  de- 
cedent without  their  co-operation.  The  evi- 
dence should  have  been  admitted. 
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UNITEJD    STATES    &   MEXICAN    TRUST 

CO.  et  tl.  T.  DELAWARE  WBSTEIRN 

CONSTRUCTION  CO.f 

(Conrt  of  Civil  Apt>eal8  of  Tezaa.     June  11, 
190&) 

1.  Appkai.  ard  Ebbob— QnxsTiORe  Rxvixw- 

ABLE— IMHATKBIAI,  QUISTIOHS. 

Where  the  report  of  the  master  formed  no 
part  of  the  evidence  on  which  the  court  based 
Its  judgment,  the  court  on  appeal  will  not  con- 
sider assignmenta  of  error  attacking  the  judg- 
ment because  of  the  refusal  to  sugtain  excep- 
tions to  the  report 

2.  RAXLBOADB     —     IBSITANCE     OF     SXOCSB     AND 

BOHDS— Stathtobt  Regulation. 

The  stock  and  bond  law,  Sayles'  Ann.  Civ. 
8L  1897,  art.  4o84'f  of  which  authorizes  an  ap- 
plication to  the  Railroad  Commission  for  the  is- 
suance by  a  domestic  railroad  company  of  stocks 
and  bonds,  etc.,  having  been  enacted  to  prevent 
Che  overcapitalization  of  railroad  corporations, 
and  thereby  avert  the  creation  of  more  than  a 
legitimate  basis  for  the  fixing  of  rates  of  trans- 
portation, and  to  protect  the  purchasers  of  rail- 
road stocks  and  bonds  against  inflated  issues, 
and  the  Commission  being  the  special  tribunal 
erected  for  the  purpose  of  controlling  such  is- 
sues, to  the  end  that  it  may  perform  its  work, 
it  has  the  right  and  is  charged  with  the  duty 
of  valuing  the  property  of  each  railroad  and  all 
the  work  done  on  one  in  process  of  construction. 

3.  OONTRACTS   —   OONSTBUCTTION    OF  RaILBOAD 

WoBK — Rights  of  Contbactob— "Shooi-d." 
Where  a  contract  for  construction  work  for 
a  railroad  stipulated  that  the  railroad  would 
IMiy  a  specified  sum  for  the  work,  with  the  op- 
tion of  paying  the  same  in  its  bonds  and  stocks 
authorized  by  the  Railroad  Commission,  and, 
in  case  the  Commission  "should  not  authorize 
an  amount  of  bonds  and  stocks"  equal  to  such 
sum,  the  contractor  would  accept  in  full  satis- 
faction SQch  an  amount  as  the  Commission  au- 
thorized, etc.,  the  contractor  could  demand  no 
more  stocks  and  bonds  than  the  Commission 
antborized,  provided  the  Commission  was  justi- 
fied in  refusing  to  authorize  a  further  issue,  and 
the  amount  authorized  must  then  be  received 
by  the  contractor  in  full  satisfaction,  the  word 
"shoald"  in  the  quoted  phrase  evidently  mean- 
ing snch  an  amount  as  the  Commission  elected 
to  anthorize. 

[Ed.  Mote.— For  other  deflnltions,  see  Words  and 
Phrases,  vol.  7,  pp.  e4W-«E00;    vol.  8,  p.  7800.] 

4.  Railboads— Stocks  and  Bonds— Issuance 

— DEIVRVINATION   of  RAIUtOAD  COMHISSION 
— CONCLUBIVENESS. 

The  final  adjudication  of  the  Railroad  Com- 
mission acting  under  the  stock  and  bond  law, 
providing  for  an  application  to  the  Commission 
Dy  a  railroad  for  permission  to  issue  stocks  and 
bonds,  etc.,  on  the  is.<4ue  of  fact  presented  on  an 
Application  by  a  railroad  under  the  stock  and 
bond  law  for  permission  to  issue  stock  and 
bonds,  is  conclusive  on  the  court,  end  it  cannot 
review  the  determination  of  the  Commission  fix- 
ing the  amount  of  bonds  and  stocks  the  railroad 
may  issue. 

5.  Same  —  Appointment     of      Rkcbivbb  — 
Gbounds. 

A  railroad  company  defaulted  in  the  pay- 
ment of  interest  on  its  bonds  and  other  obliga- 
tions. It  was  insolvent,  and  its  earnings  were 
wrongfully  diverted.  Held,  that  the  holders  of 
its  bonds  might  foreclose  the  mortgage  securing 
the  bonds  and  have  a  receiver  appointed  to  take 
charge  of  the  property  of  the  company. 
4.  Sake— Effect  op  Appointment. 

The  appointment  of  a  receiver  of  a  rail- 
road company  does  not  dissolve  the  company, 
nor  binder  the  exercise  of  corporate  functions 

i  Wilt  of  error  granted  hy  Supreme  Court. 


except  those  which  involve  the  control  and  man- 
agement of  the  property  over  which  the  court 
assumes  supervision  through  the  receiver,  and, 
unless  otherwise  restricted  by  statute,  the  com- 
pany may  incumber  Its  property  subject  to  the 
priority  of  the  debts  for  the  payment  of  whidi 
It  is  being  administered. 

7.  Same— Powers  of  Railboad  Commission- 
Appointment  OF  Receives — Effect. 

The  mere  appointment  of  a  receiver  of  a 
railroad  company  does  not  oust  the  jurisdiction 
of  the  Railroad  Commission  to  permit  the  com- 
jMiny  to  issue  additional  bonds  and  stocks  pur- 
suant to  the  stock  and  bond  law  authorizing  an 
application  by  a  railroad  company  to  the  Com- 
mission for  permission  to  issue  stocks  and  bonds, 
etc. 

8.  Same  —  CoNTBAora  —  OoNBTBUcnoN  Wobk 
—Rights  of  Contbactob. 

Where  a  contract  for  construction  Work  for 
a  railroad  stipulated  that  the  railroad  would 
pay  a  specified  sum  for  the  work,  with  the  op- 
tion of  paying  the  same  in  stocks  and  bonds  au- 
thorized by  the  Railroad  Commission,  and,  in 
case  the  Commission  should  not  authorize  an 
amount  equal  to  such  sum,  the  contractor  would 
accept  in  payment  the  amount  authorized,  the 
Commission  had  the  power  to  determine  what 
issue  less  than  the  specified  sum  should  be  full 
compensation  for  the  work,  and  nothing  short  of 
arbitrary  action  of  the  Commission  would  justi- 
fy a  resort  to  the  courts  for  an  equitable  lien 
substituted  for  the  contractual  lien,  and  equity 
could  not  decree  a  lien  in  favor  of  the  contractor 
on  a  state  of  facts  which  would  not  warrant  the 
Commission  to  authorize  an  additional  issue  of 
bonds. 

9.  Same. 

A  contract  for  constmction  work  for  a 
railroad  required  the  contractor  to  perform  cer- 
tain work,  and  to  pay  all  liabilities  against  the 
railroad  except  those  created  by  Issuance  of 
bonds  and  incurred  for  operating  the  road,  and 
bound  the  contractor.  In  case  it  used  the  credit 
of  the  railroad  to  carry  out  the  contract,  to  dis- 
charge the  debts  so  created,  and  stipulated  that, 
if  the  railroad  discharged  any  of  the  indebted- 
ness incurred  by  doing  any  of  the  things  con- 
tracted for,  the  sum  paid  should  be  deducted 
from  the  amount  owing  to  the  contractor.  Held, 
that  whatever  liability  might  be  incurred  by  the 
railroad  in  doing  the  things  contracted  to  be 
done  by  the  contractor  was  a  debt  of  the  con- 
tractor, and  the  creditors  of  the  railroad  might. 
in  the  settlement  of  the  affairs  of  the  railroad 
when  It  became  insolvent,  insist  that  the  con- 
tractor before  .participating  in  the  distribution 
of  the  assets  snould  discharge  Its  own  obliga- 
tions. 

10.  Same. 

A  contract  for  construction  work  for  a  rail- 
road required  the  contractor  to  perform  the 
work  and  to  discharge  debts  against  the  railroad 
except  those  created  by  the  issuance  of  bonds 
and  incurred  for  operntlng  the  road.  The  con- 
tractor owned  all  of  the  stock  of  the  railroad 
and  directed  its  management  It  carried  on 
the  construction  work  through  the  agency  of  the 
railroad,  and  used  the  latter's  credit  and  Income 
for  that  purpose.  Held,  that  the  contractor  was 
responsible  for  the  cost  of  the  work,  and  could 
not  escape  liability  for  such  debts. 

11.  Corporations — Shareholders — Relation 
Between  Corporation  and  Shareholders. 

While  the  shareholders  are  in  a  sense  sep- 
arate from  the  corporation,  equity  will  regard 
them,  in  many  transactions,  for  practical  pur- 
poses, as  being  the  same. 

12.  Railroads— Liens— Pbiobities. 

Where  a  contractor  for  construction  work 
for  a  railroad  was  the  owner  of  all  of  the  stock 
of  the  railroad,  and  thereby  owned  all  Its  prop- 
erty rights  and  franchises,  the  contractor  could 
not  burden  the  property  of  the  railroad  with  in- 
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cumhrances,  and  then  share  with  the  bona  fide 
purchasers  of  bonds  issued  b7  the  railroad. 

13.  Saue— Etifobcembnt. 

A  proceeding  asking  that  a  lien  be  decreed 
in  favor  of  a  contractor  for  construction  work 
for  a  railroad  against  the  property  of  the  rail- 
road is  an  appeal  to  the  equitable  powers  of 
the  court,  and  the  court  must  take  into  con- 
sideration the  situation  and  rights  of  the  parties 
and  do  complete  justice  to  all. 

14.  cobpobations  —  insolvinot  —  ijisks  — 
Peiobities. 

A  shareholder  of  a  corporation,  by  reason 
.of  whose  dereliction  assets  of  the  corporation 
which  is  insolvent  have  been  depleted,  cannot  in 
equity  as  a  creditor  share  equally  with  other 
creditors  of  the  corporation  in  the  distribution 
of  the  assets  until  he  has  made  amends  for  his 
own  wrongs  or  discharged  his  own  obligations  to 
the  corporation. 

15.  Same— Assets— Uhf AID  Stock  Sdbscbip- 

TIONS. 

The  unpaid  subscriptions  of  corporate  stock 
form  a  part  of  the  assets  of  the  corporation  to 
which  the  holders  of  its  bonds  may  look  for 
satisfaction  of  their  claims. 

16.  Same. 

A  subscriber  for  stock  in  a  corporation  paid 
only  6  per  cent,  of  the  par  value  of  the  stock. 
The  subscriber  controlled  the  corporation,  and 
after  it  had  mortgaged  its  property  to  secure 
its  bonds,  the  Bubscrilwr  procured  the  cancella- 
tion of  the  certificate  of  stock  and  the  issuance 
of  a  new  certificate  for  full  paid-up  stock  for 
the  amount  that  had  been  paid  on  the  stock  sub- 
scribed. Held,  that  the  cancellation  of  the  cer- 
tificate originally  issued,  and  the  issuance  in 
lieu  thereof  of  a  new  certificate  was  in  fraud  of 
the  rights  of  the  creditors  of  the  corporation. 

17.  Limitation  op  Actions  —  Natobe  and 
FoBM  OF  Remedy  —  Equity  —  Pbinciplbb— 
Application. 

One  who  would  escape  the  rigors  of  the  law 
by  a  resort  to  equity  must  not  himself  invoke 
the  rules  from  which  he  flees. 

18.  Same. 

Where  the  failure  of  a  contractor  to  per- 
form its  contract  is  urged  against  its  prayer  for 
equitable  relief,  the  contractor  is  not  entitled 
to  rely  on  a  plea  of  limitation,  though  an  action 
at  law  for  damages  by  reasons  of  such  failure 
might  be  barred  by  limitations. 

Appeal  from  District  Court,  Harrison 
County;   Richard  B.  Levy,  Judge. 

Action  by  the  United  States  &  Mexican 
Trust  Company  to  foreclose  a  mortgage  exe- 
cuted by  the  Texas  Southern  Railroad  Com- 
pany, In  which  O.  L.  Taylor  was  appointed 
receiver,  and  in  which  the  Delaware  West- 
em  Construction  Company  intervened.  From 
a  Judgment  In  favor  of  the  Intervener,  plaln- 
tlflt  and  the  receiver  appeal.  Reversed  and 
rendered. 

Cook  &  Gossett,  T.  S.  Miller,  A.  H.  Mc- 
Knigbt,  and  T.  P.  Young,  for  appellant  trust 
company.  S.  P.  Jones,  for  appellant  Taylor. 
Barnwell  &  Eberhart,  for  apiiellee. 

HODGES,  J.  The  Texas  Southern  Rail- 
way Company  Is  a  private  railway  corpora- 
tion incorporated  under  and  by  virtue  of  the 
laws  of  Texas,  and  will  be  hereinafter  re- 
ferred to  as  the  railway  company.  In  Janu- 
ary, 1901,  It  consisted  of  a  line  of  railway  ex- 
tending from  Marshall  to  Harletou,  in  Harri- 
son county,  a  distance  of  atMut  Id'/i  miles. 


and  also  a  line  extending  from  Gilmer  to 
Ashland,  In  Upshur  county,  of  practically 
the  same  distance.  It  had  at  that  time  in 
contemplation  the  purchase  of  a  Ihie  of  rail- 
road then  owned  by  the  Schlueter-Whiteman 
Lumber  Company  extending  from  Winnsboro 
in  Wood  county  in  an  easterly  and  southeast- 
erly direction  towards  Gilmer,  and  covering  a 
distance  of  about  15  miles.  On  the  1st 
day  of  March,  1902,  the  railway  company  en- 
tered Into  a  written  contract  with  the  Dela- 
ware Western  Construction  Company,  the  in- 
tervener and  appellee  herein,  which  will 
hereinafter  be  called  the  construction  com- 
pany. This  written  contract  recited  the  exist- 
ence and  ownership  of  the  lines  of  railroad 
above  mentioned,  and  the  Intention  of  the 
railway  company  to  fill  In  the  gap  between 
Harleton  and  Ashland,  and  the  contemplated 
purchase  of  the  Schlueter-Whiteman  Lumber 
Company's  road,  and  the  purpose  to  extend 
on  east  from  Winnsboro  In  Wood  county  to 
the  town  of  Gilmer;  and  further  recited  the 
fact  that  a  previous  verbal  agreement  had 
been  entered  Into  with  the  construction  com- 
pany for  the  purpose  of  building  lines  of 
railroad  from  Harleton  to  Ashland  and  from 
Gilmer  to  a  connection  with  the  Schlueter- 
Whiteman  road ;  and  further,  that  It  was  nec- 
essary to  practically  rebuild  the  old  line  of 
road,  and  to  expend  a  large  amount  of  money 
In  retleing,  bridging,  and  in  reinforcing  the 
embankments  along  the  line  of  road  from 
Marshall  to  Harleton  and  from  Gilmer  to 
Ashland,  and  that  it  was  further  agreed  tliat 
the  construction  company  was  to  pay  for  the 
Schlueter-Whiteman  railroad  and  to  pay  off 
the  lien  of  the  Commercial  Lumber  Company 
then  on  a  portion  of  the  road  of  the  Texas 
Southern  Railway  Company;  and  was  to  fur- 
nish all  material  and  labor  for  the  building 
of  the  new  road,  to  connect  the  different 
parts  of  the  road  into  one  continuous  line  of 
railroad  from  Marshall  to  East  Winnsboro, 
and  was  to  make  all  of  the  Improvements 
named,  to  build  station  houses,  side  tracks, 
telegraph  lines,  water  stations,  fences,  and 
all  such  other  Improvements  as  might  be 
necessary  to  put  the  road  in  good  condition 
and  ready  to  operate  from  Marshall  to  East 
Winnsboro,  and  was  to  be  paid  therefor  the 
sum  of  $1,000,000,  with  the  option  on  the  part 
of  the  railway  company  to  pay  therefor  in  its 
bonds  and  stock  at  par  to  be  authorized  by 
the  Railroad  Commission  of  Texas;  and  In 
case  the  Railroad  Commission  should  not  au- 
thorize the  amount  of  bonds  and  stock  equal 
to  the  said  sum  of  $1,600,000,  then  the  con- 
struction company  on  its  part  agreed  to  ac- 
cept in  full  payment  and  satisfaction  of  said 
contract  such  an  amount  of  l)onds  and  stock 
as  the  Railroad  Commission  would  authorize. 
After  reciting  the  fact  that  the  aforesaid 
agreement  was  only  verbal,  but  that  the  same 
had  up  to  tliat  time  been  finally  carried  out, 
and  all  the  terms  and  conditions  complied 
with  to  the  extent  of  the  work  then  done  on 
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die  part  of  the  construction  company,  tbe 
agreement  continued  as  follows: 

"Therefore,  It  is  hereby  agreed  by  and  be- 
tween the  Texas  Southern  Railway  Company, 
party  of  the  first  part,  and  the  Delaware 
Western  Construction  Company,  party  of  the 
second  part,  that  the  parties  hereto  here  and 
now  ratify,  confirm  and  approve  the  said  ver- 
bal agreement  heretofore  made:  and  It  Is  fur- 
ther agreed  that  the  party  of  the  second  part 
wUl  furnish  rails  of  not  less  than  fifty-two 
(52)  pounds  to  the  yard,  to  take  the  place  of 
the  rails  from  Marshall  to  Harleton  and  from 
Ashland  to  Gilmer:  and  that  It  will  build, 
finish  and  construct  all  of  the  balance  of  said 
railroad  and  equip  the  same  with  rails  not 
less  than  fifty-two  (52)  pounds  weight  to  the 
yard,  and  will  build  all  fences,  cattle  guards, 
road  crossings,  depot  stations,  side  tracks, 
telegraph  line,  water  stations  and  all  other 
bnUdlngs  In  accordance  with  the  plans  and 
specifications  now  on  file  in  the  ofilce  of  the 
party  of  the  first  psrt.  It  is  further  agreed 
that  the  party  of  the  second  part  will  reduce 
all  grades  upon  said  line  between  Wlnnsboro 
and  Marshall  to  a  maximum  not  to  exceed  one 
and  one-fourth  {!%,)  per  cent  The  party  of 
the  second  part  will  pay  and  discharge  all 
liens  against  said  railway,  and  will  pay  and 
discbarge  all  Its  indebtedness,  except  for 
operation  expenses,  contracted  or  owing  on 
March  1,  1902,  it  being  understood  and  agreed 
that  two  hundred  and  twenty-five  thousand 
dollars  ($225,000)  of  the  bonds  to  be  author- 
ized by  the  Railroad  Commission  of  Texas 
are  to  be  delivered  to  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas, '  in  ac- 
cordance with  the  terms  of  a  contract  of 
October  2, 1001,  between  the  party  of  the  first 
part  and  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texaa  It  being  the  Inten- 
tion of  the  parties  hereto  that  when  the  party 
of  the  second  part  shall  have  fully  done  and 
performed  all  of  the  things  that  It  Is  to  do 
under  this  contract,  and  all  liabilities  of  every 
kind  and  description  against  said  railway 
company,  as  herein  provided,  shall  have  been 
paid  except  such  stock  and  bonds  as  may  be 
authorized,  or  allowed  by  the  Railroad  Com- 
mission of  Texas,  that  it  shall  be  deemed  to 
have  fully  complied  with  its  contract  In 
consideration,  of  the  agreement  to  do  and  per- 
form the  matters  above  set  forth,  it  Is  hereby 
agreed  that  the  party  of  the  first  part  will 
pay  to  tbe  party  of  the  second  part  the  sum 
of  one  million,  six  hundred  thousand  dollars 
($1,600,000)  with  the  option  of  the  first  party 
to  pay  said  sum  in  its  bonds  and  stock  nt 
par;  said  bonds  and  stock  to  be  duly  author- 
ized by  the  R-allroad  Commission  of  Texas, 
and  in  case  said  Railroad  Commission  should 
not  authorize  an  amount  of  bonds  and  stock 
equal  to  said  sum  of  one  million,  six  hundred 
thousand  dollars  ($1,600,000)  on  said  railway 
from  Marshall  to  East  Wlnnsboro,  then,  and 
in  that  case,  the  party  of  the  second  part 
hereby  agrees  to  accept  In  full  payment  and 
112  S.W.— 29 


satisfaction  of  this  contract  such  an  amount 
of  bonds  and  stock  as  said  Railroad  Commis- 
sion of  Texas  shall  authorize  on  said  line  of 
railroad  between  Marshall  and  East  Wlnns- 
boro. It  is  further  understood  and  agreed 
that  in  case  it  shall  be  necessary  at  any  time 
to  use  the  name  of  the  railway  company  to 
procure  funds  to  carry  out  this  contract,  that 
the  railway  company  will  sign  any  and  all 
notes  or  acceptances  that  may  be  necessary 
for  that  purpose,  but  the  party  of  the  second 
part  is  to  pay  and  discharge  the  same.  It 
being  further  agreed  and  understood  that  if 
the  railway  company  shall  pay  or  discbarge 
any  of  the  indebtedness  Incurred  by  the  doing 
and  performing  of  any  of  the  matters  herein 
contracted  for,  that  said  sums  so  paid  shall 
be  deducted  from  tbe  amount  owing  to  said 
party,  and  in  case  first  party  elects  to  pay 
second  party  with  its  bonds  and  stock  as 
herein  authorized,  then  it  shall  retain  an 
amount  of  bonds  or  stock  equal  to  the  amount 
so  paid  dollar  for  dollar." 

These  are  all  tbe  material  portions  of  the 
contract  necessary  to  be  set  out  as  applicable 
to  the  facts  of  this  case. 

Early  in  the  operations  under  this  written 
contract  the  railway  company  elected  to  pay 
the  construction  company  in  its  stock  and 
bonds  which  It  should  be  authorized  to  issue 
by  the  Railroad  Commission  of  Texas.  The 
total  capital  stock  of  the  railway  company  at 
that  time  which  had  been  subscribed  amount- 
ed to  $300,000,  divided  into  3,000  shares  of 
$100  each.  On  or  before  the  21st  day  of  Feb- 
ruary, 1902,  certificates  of  stock  had  been 
Issued  for  the  entire  3,000  shares,  of  which 
2,850  shares  were  Issued  In  the  name  of  the 
construction  company;  certificates  for  142 
shares  were  issued  to  L.  B.  Walker,  all  of 
which  he  held  for  the  construction  company 
except  1  share  for  himself,  which  he  held  as 
a  director ;  the  remaining  8  shares  were  held 
by  each  of  the  8  other  directors.  The  con- 
struction company  had  subscribed  for  2.991 
shares,  and  voted  all  of  them  at  the  various 
meetings  of  the  stockholders  of  the  railway 
company.  It  continued  to  own  and  hold  all 
of  the  stock  of  the  railway  company  except 
the  9  shares  held  by  the  directors,  and  had 
owned  and  controlled  the  railway  company 
till  the  railway  company  was  placed  in  the 
hands  of  a  receiver,  as  hereinafter  shown. 
The  9  shares  held  by  other  parties  in  reality 
belonged  to  tbe  construction  company,  and- 
were  transferable  at  its  dictation. 

L.  E.  Walker  was,  during  all  the  time  pre- 
ceding the  appointment  of  a  receiver,  the  pres- 
ident and  general  manager  of  the  railway 
company,  and  also  the  president  and  general 
manager  of  the  construction  company.  Prior 
to  October,  1903,  the  railway  company  had 
executed  a  mortgage  deed  of  trust  to  the  ap- 
pellant trust  company  as  trustee  to  secure  the 
bond  issues  thereafter  authorized  by  the  Rail- 
road Commission  of  Texas.  In  October,  1903, 
after  the  execution  of  this  mortgage,  L.  E. 
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Walker,  the  general  manager  of  tbe  railway 
company  and  also  of  tbe  construction  com- 
pany, received  Information  from  a  member  of 
tbe  Railroad  Commission  of  Texas  to  the 
effect  that  with  tbe  certificates  of  stock  out- 
standing for  tbe  entire  capital  stock  of  tbe 
railway  company  no  additional  bonds  would 
be  authorized  by  tbe  Railroad  Commission. 
At  that  time  only  $5  per  share  had  been  paid 
on  the  stock  of  tbe  railway  company  sub- 
scribed for.  On  the  24th  day  of  October,  aft- 
er the  receipt  of  this  information,  at  a  special 
meeting  of  the  stockholders  of  tbe  railway 
company,  at  the  request  of  the  construction 
company,  a  resolution  was  adopted  prorlding 
that  stock  certificate  No.  11  for  2,316  shares 
held  by  the  construction  company,  and  on 
which  a  total  of  $11,500  had  been  paid,  be 
canceled,  and  that  tbe  president  and  secretary 
of  the  railway  company  be  directed  to  Issue 
to  tbe  construction  company  a  full  paid-up 
certificate  of  stock  in  lieu  thereof  for  $11,500. 
This  was  done  in  good  faith  for  tbe  purpose 
of  procuring  the  approval  by  tbe  Railroad 
Commission  of  tbe  issuance  of  additional 
bonds.  There  was  no  other  consideration  for 
this  action  in  canceling  the  old  certificates 
and  issuing  the  new.  Prior  to  this,  on  the 
1st  day  of  July,  1902,  tbe  railway  company 
bad  executed  to  the  appellant,  the  United 
States  &  Mexican  Trust  Company  (which  will 
hereinafter  be  called  tbe  trust  company),  as 
a  trustee,  a  mortgage  deed  of  trust  upon  its 
railroad  proixsrtj'  and  appurtenances  then 
owned  and  to  be  thereafter  acquired.  The 
railroad  was  then  being  operated  as  a  con- 
tinuous line  from  Marshall  to  Winnsboro,  a 
distance  of  about  To  miles,  tbe  gap  theretofore 
existing  having  been  completed.  This  mort- 
gage also  conveyed  the  rolling  stock,  equip- 
ment, and  all  appurtenances,  including  the 
depot,  terminal  grounds,  and  buildings,  :iud 
was  to  secure  a  total  possible  issue  of  $5,000,- 
000  of  bonds  to  be  Issued  under  the  authority 
of  the  Railroad  Commission.  This  mortgage 
was  recorded  In  the  various  counties  through 
.which  the  railroad  extended  in  November  fol- 
lowing. 

On  the  2d  day  of  October,  1902,  upon  an  ap- 
plication by  tbe  railway  company,  the  Rail- 
road Commission  of  Texas  fixed  the  bondable 
value  of  tbe  railroad  at  $570,076.42,  from 
which  it  deducted  tbe  amount  of  paid-up 
stock  then  outstanding,  $T9,9S0,  leaving  a  net 
bondable  value  of  $496,090.42.  At  that  time 
there  were  outstanding  some  liens  against 
tbe  railroad  property,  amounting  In  the  ag- 
gregate to  $285,000.  The  Commission  author- 
ized tbe  issuance  and  re$;istration  of  bonds 
to  the  amount  of  $212,000,  and  other  bonds 
equal  to  tbe  amount  of  the  liens  then  out- 
standing when  releases  of  those  liens  were 
filed  with  tbe  Commission.  Releases  of  some 
iwrtions  of  those  liens  were  afterwards  filed 
with  tbe  Commission,  and  bonds  were  issued 
and  registered  accordingly  for  those  amounts. 
As  the  value  of  the  railroad  property  was 
added  to  additional  bonds  were  authorized 


by  tbe  Commission.  On  tbe  Slst  day  of  De- 
cember, 1903,  the  railway  company  filed  an 
application  for  leave  to  Issue  other  additional 
bonds.  On  the  22d  day  of  January,  1904,  an 
amended  application  requesting  that  the  Com- 
mission have  Its  engineer  value  the  work  and 
Improvements  of  the  railway,  and  asking 
leave  to  issue  and  register  492  additional 
bonds,  was  filed.  On  tbe  0th  day  of  February, 
1904,  the  railway  company  added  a  supple- 
mental application  asking  that  the  equipment 
and  rolling  stock  of  tbe  company  be  Includ- 
ed in  the  valuation,  and  made  a  showing  to 
tbe  effect  that  there  was  at  that  time,  besides 
other  liens  before  mentioned,  liens  to  the 
amount  of  $33,818  upon  the  equipment  and 
rolling  stock;  that  the  liens  and  bonds  then 
outstanding  against  the  equipment  amounted 
to  $50,460;  that  the  total  value  of  the  equip- 
ment and  rolling  stock  was  $92,935.50;  and 
asked  for  additional  bonds  ou  the  equipment 
of  $8,657.50.  On  these  applications  the  engi- 
neer of  the  Railroad  Commission  made  his 
estimates  and  valuations,  and  reported  to  the 
Commission  tliat  the  entire  property  of  tbe 
railway  company  at  that  time.  Including  the 
equipment,  was  valued  by  him  at  $922,678.07; 
and  also  pointed  out  In  his  report  the  number 
of  bonds  theretofore  Issued  and  registered 
as  being  $614,000.  The  bonds  withheld  by 
tbe  Commission  to  cover  liens  outstanding 
amounted  to  $50,000,  and  stock  certificates 
$79,080,  making  a  total  of  $743,980.  These 
left  a  balance  available  for  bond  issue  on  the 
21st  day  of  January,  1901,  of  $178,698.07. 

On  .the  8th  day  of  February,  1904,  the 
railway  company  filed  a  protest  against  the 
valuations  which  the  engineer  of  the  Com- 
mission placed  upon  the  property,  claiming 
that  It  was  too  low  upon  certain  Items;  and 
set  out  In  detail  what  It  alleged  to  be  the 
true  value  of  those  Items.  Those  complained 
of  as  being  too  low  were  tbe  following: 

Valued  l>7  the    In  tbe  Pro- 
Engineer  at         test  at 

Tbe  depot  grounds  at  Mar- 
shall      t22.28E0O  }50,000  00 

Tbe  right  ot  way  through 
tbe  city  ot  Marshall 12,139  00  16.S92  00 

The  work  of  excavation  and 
building  embankments  on 
the  two  miles  of  extension 
In  the  city  of  Marshall  and 
the   depot    grounds    7,428  90  10,446  6S 

Sand  ballast  on  71.298  miles 
of  track  valued  by  the  en- 
gineer at  |2.'iO  per  mile,  In 
the  protest  at  }500  per  mile, 
aggregate     17,822  00  SS,644  00 

The  protest  also  presented  the  following 
items  which  it  claimed  were  not  taken  Into 
account  by  the  enghieer  in  bis  valuation,  but 
omitted  from  his  report: 

26  miles  ot  36-pound  relay  rails  at  the 
value    of $60,456  00 

Tools  ot  various  kinds,  furniture,  sta- 
tionary material,  and  supplies  acquired 
since  the  valuation  ot  October  2,  1902,  ot 
the   value   ot 14,103  61 

These  last  items,  added  to  the  difference 
between  tbe  valuation  placed  upon  the  prop- 
erty by  tbe  engineer  of  tbe  Commission  and 
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tb^t  contained  In  the  protest,  amounted  to 
tbe  aggregate  sum  of  $115,865.76.  Tbls  tbe 
railway  company  claimed  sbould  be  added  to 
tbe  bondable  value  as  fixed  by  the  engineer 
in  his  report  to  the  Commission.  It  was  also 
claimed  that  there  should  be  allowed  the  ad- 
ditional Slim  of  6  per  cent  interest  and  6  per 
'.«nt  for  legal  and  engineering  expenses  on 
;Le  items  In  which  the  differences  occurred 
t*tween  the  valuations  of  the  engineer  of  the 
Commission  and  that  mentioned  In  the  pro- 
test These  items  upon  which  interest  is 
dahned  sbould  have  been  computed  amount 
to  $51306.63.  To  this  protest  as  filed  was  at- 
tached a  copy  of  tbe  report  of  the  Commis- 
sion's engineer,  and  the  report  of  the  engineer 
selected  by  the  railway  company  for  the  pur- 
{jose  of  making  the  estimates  and  valuations 
luentioned. 

On  the  10th  day  of  February,  1904,  the 
Ilailroad  Commission  took  up  for  considera- 
ticn  the  application  of  the  railway  company 
aiid  its  protest  above  mentioned,  and  made 
an  order  subetantlaliy  as  follows:  It  recit- 
ed the  facts  set  forth  in  the  application  of 
tile  railway  company  as  the  basis  for  the  Is- 
saance  of  additional  bonds  on  the  filing  of  its 
irap  and  profile  of  its  sptir  to  the  city  of  Mar- 
shall, and  tlie  report  of  the  Commission's 
engineer  fixing  the  valuation  at  $922,67&07 
linclnding  the  spur  Into  Marstiall,  but  exclu- 
sive of  any  additions  to  the  rolling  stock  since 
the  former  report  of  tbe  engineer) ;  and  then 
proceeds: 

'And  it  appearing  to  this  Commission  that 
the  said  railway  company  now  owns  rolling 
nock  to  the  total  value  of  $92,935.50,  against 
vliich  tbls  Commission  has  herel}efore  an- 
tiiorized  bonds  registered  to  the  amount  of 
iX,iGO;  that  there  are  yet  outstanding 
e<itii|Hnent  liens  against  said  rolling  stock  to 
the  amount  of  $33,818.00,  leaving  an  amount 
to  the  value  of  $8,657.50,  against  which  no 
twnds  have  been  registered  or  upon  which 
tbere  are  no  Hens  outstanding.  And  it  fur- 
tlier  appearing  to  this  Commission  that  on 
Janoary  3,  1904,  the  said  railway  company 
procured  a  release  to  tbe  amount  of  $6,000.00 
from  the  lien  held  by  the  Commercial  Lum- 
ber Company  of  Gilmer,  Texas,  which  lien 
was  for  tbe  total  amount  of  $30,000,  bonds 
tor  which  have  been  withheld  from  registra- 
tioa  by  tbe  Commission  pending  the  release 
of  said  lien  or  portion  thereof,  as  apiicars  In 
Its  order  of  October  2,  1902.  And  it  further 
appearing  to  tbls  Commifisiou  that  it  has 
heretofore  authorized  registered  in  the  office 
of  the  Secretary  of  State  of  the  state  of  Tex- 
u  bonds  of  the  Issuance  authorized  in  its 
order  of  September  25,  1902,  to  the  amoimt 
of  $614,000.00,  •  •  •  and  it  further  ap- 
pearing that  certificates  of  capital  stock  have 
been  issued  by  said  company  to  the  amount 
of  $70.9Ci0.00.  And  It  further  appearing  that 
the  said  railway  company  has  canceled  and 
bas  submitted  to  this  Commission  for  fur- 
ther cancellation.  Its  'Construction  Notes' 
No&  1  to  108,  both  inclusive,  and  Nos.  134 


to  500,  both  Inclusive,  or  a  total  issue  of  500 
notes  of  the  denomination  of  $1,000  each, 
and  its  'First  Lien  Betterment  Notes'  Nps. 
1  to  50,  both  inclusive,  of  a  total  issue  of  50 
notes  of  the-  denomination  of  $1,000  eacli, 
leaving  still  outstanding  30  of  said  'Construc- 
tion Notes'  Nos.  104  to  133,  both  inclusive,  of 
the  denomination  of  $1,000  each,  held  by  one 
W.  A.  Chatterton,  of  Marshall,  Texas,  to  se- 
cure an  indebtedness  of  $15,000.00.  And  it 
further  appearing  to  this  Commission  from 
tbe  above  that  the  said  railway  company  Is 
now  entitled  to  register  in  the  office  of  the 
Secretary  of  State  of  the  state  of  Texas  ad- 
ditional bonds  to  an  amount  of  $193,000.00, 
less  the  said  indebtedness  of  $15,000.00  now 
outstanding,  which  is  secured  by  the  said 
thirty  construction  notes  Nos.  104  to  133, 
both  inclusive.  And  It  further  appearing  to 
this  Commission  that  178  of  the  said  bonds 
have  been  submitted  by  said  company  to 
this  Commission  for  Its  approval,  and  that 
they  have  been  duly  signed  by  its  president, 
L.  IS.  Walker,  and  attested  by  its  secretary, 
John  Copeland,  under  its  corporate  seal.  It 
Is  therefore  ordered,  adjudged  and  decreed 
by  tbe  Railroad  Commission  of  Texas  that 
178  of  the  bonds  of  the  Texas  Southern  Rail- 
way Company  of  the  issuance  authorized  by 
this  Commission  to  be  issued  In  its  order  of 
September  25,  1902,  be,  and  the  same  are 
hereby  In  all  things  approved;"  etc.  "And  It 
Is  further  ordered  that  uiwn  the  filing  with 
this  Commission  by  the  said  railway  compa- 
ny of  the  release  of  the  said  equipment  Ileus 
mentioned  above,  aggregating  $33,818.00,  or 
any  portion  of  same,  this  Commission  will 
approve  and  authorize  the  registration  of  ad- 
ditional bonds  of  the  Issue  and  tenor  above 
descril)ed,  to  the  amount  of  such  release." 

It  was  also  ordered  that  the  protest  above 
referred  to  be  passed  without  prejudice.  The 
178  bonds  authorized  by*  this  order  made  a 
total  bonded  Indebtedness  of  $792,000  out- 
standing and  registered  at  the  time  the  suit 
hereinafter  mentioned  for  a  foreclosure  of 
the  mortgage  deed  of  trust  was  commenced. 
To  this  indebtedness  must  be  added  the  $1."\- 
000  of  bonds  reserved  by  the  Commission  for 
W.  A.  Chatterton,  a  lienholder,  making  a  to- 
tal of  $807,000  of  bonded  indebtedness  IssikkI 
and  authorized.  There  were  also  vendors' 
Hens  still  outstanding  in  the  sum  of  $40,000, 
and  equipment  Ileus  of  approximately  $40,000 
additional,  making  a  grand  total  of  the  in- 
debtedness for  which  liens  were  Issued  on 
the  i)roperty  of  the  railway  company  of 
$887,000.  This  sum  when  added  to  the  cap- 
ital stock  amounted  to  $966,980,  or  $44,301 
more  than  the  valuation  placed  upon  the 
property  of  the  railway  company  by  the 
Railroad  Commission's  engineer.  The  rail- 
way company  having  defaulted  In  the  pay- 
ment of  the  Interest  on  Its  bonds,  on  the  11th 
day  of  January,  1904,  the  appellant  trust 
company,  as  trustee  for  the  bondholders, 
commenced  in  tbe  district  court  of  Harrison 
county  a  suit  for  the  foreclosure  of  the  mort- 
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gage  deed  of  trust  theretofore  executed,  to 
secure  the  bonds  Issued  by  the  railway  com- 
pany  under  the  orders  of  the  Railroad  Com- 
mission. In  this  suit  there  were  a  large 
number  of  Interventions  filed  by  differeut 
parties  claiming  Hens  and  debts  against  the 
property  of  the  railway  company,  among 
which  was  this  intervention  filed  by  the  con- 
struction company,  the  appellee  herein.  On 
the  22d  day  of  September,  1904,  a  final  decree 
of  foreclosure  was  rendered  In  the  district 
court  of  Harrison  county,  adjudging  and  es- 
tablishing a  bonded  Indebtedness  outstand- 
ing against  the  railway  company  of  $SOT,- 
000.  When  the  original  suit  was  filed  S.  P. 
Jones  was  appointed  receiver,  but  later  re- 
signed and  was  succeeded  by  C.  L.  Taylor, 
who  Is  the  present  receiver  and  represents 
the  railway  company  in  this  suit.  This  in- 
tervention on  the  part  of  the  construction 
company  was  filed  on  the  14th  day  of  Octo- 
ber, 1904.  It  was  referred  to  the  Master  In 
Chancery  in  accordance  with  the  general  or- 
der of  reference  in  the  cause. 

Intervener  alleges  In  its  petition  of  Inter- 
vention that  It  Is  a  corporation  organized  un- 
der the  laws  of  the  state  of  Delaware,  hav- 
ing its  principal  office  and  place  of  business 
at  Kansas  City,  Mo.;  and  at  the  times  there- 
inafter mentioned  was  doing  business  in  the 
state  of  Texas  in  constructing,  building,  and 
maintaining  a  line  of  railway  for  the  Texas 
Southern  Railway  Company,  and  also  repair- 
ing said  railway;  that  the  intervener  was 
Incorporated  and  created  for  the  purpose  of 
constructing,  building,  operating,  maintain- 
ing, and  repairing  railways,  and  at  the  times 
thereinafter  mentioned  was  so  engaged  at 
such  work.  It  further  alleges  that  it  owned 
the  Texas  Southern  Railway  Company  and 
equipment  for  its  entire  length;  and  sets  out 
the  contract,  written  and  verbal,  hereinbe- 
fore mentioned  with  the  railway  company, 
whereby  It  agreed  to  construct  the  different 
gaps  in  the  line  of  railway,  and  to  do  the  oth- 
er work  and  discharge  the  other  obligations 
mentioned  in  said  contract;  and  also  sets 
out  the  terms  of  the  contract  with  reference 
to  Its  compensation.  It  then  alleges  that  In 
accordance  with  the  agreement  the  road  was 
built  and  turned  over  to  the  railway  company 
about  the  1st  of  July,  1902,  since  which  time, 
it  says,  the  railway  company  has  been  run- 
ning and  operating  the  road;  that  after  the 
railroad  was  so  turned  over  the  Intervener 
continued  to  do  certain  construction  and  re- 
pair work,  and  that  settlements  were  made 
upon  the  valuations  and  estimates  of  the 
dilef  engineer  of  the  railway  company.  It 
further  alleges  that  it  was  agreed  that  such 
estimates  should  be  received  and  accepted  as 
correct  It  also  alleges  that  on  June  18, 
1904,  a  settlement  was  had,  and  that  on  that 
day  N.  P.  Turner,  as  chief  engineer  of  the 
railway  company,  at  the  request  of  the  Inter- 
vener and  the  railway  company,  made  up  a 
statement  of  the  amount  yet  alleged  to  be  due 
to  the  Intervener  by  the  railway  company, 


and  that  according  to  such  settlement  and 
estimates  the  railway  company  was  Indebted 
to  the  Intervener  in  the  sum  of  $181,480.37, 
as  per  itemized  statement  attached  to  its  pe- 
tition; that  the  railway  company  had  failed 
and  refused  to  pay;  that  no  bonds  or  stocks 
had  ever  been  issued  or  delivered  to  the  in- 
tervener by  reason  of  said  work  and  the  In- 
debtedness there  mentioned.  It  is  also  al- 
leged that  under  the  valuation  made  by  the 
Railroad  Commission  the  railway  company 
would  be  entitled  to  issue  bonds  to  the 
amount  of  said  indebtedness  so  set  out,  and 
that  said  bonds  under  the  contract  would  be- 
long, to  the  Intervener,  but  that  the  railway 
company  being  in  the  hands  of  a  receiver,  no 
further  bonds  would  be  permitted  to  be  Issued ; 
that  by  reason  of  these  facts  the  Intervener 
was  entitled  to  a  lien.  It  asks  for  Judgment 
for  the  amount  allied,  and  that  it  be  classi- 
fied as  a  statutory  lien  prior  to  the  appel- 
lant's deed  of  trust;  but  prays  that  if  the 
court  should  determine  that  it  should  not  be 
so  classed,  then  that  it  be  made  a  claim  equal 
with  the  bonds. 

The  exhibit  of  Items  referred  to  In  the 
petition  consists  of  three  separately  classi- 
fied claims  denominated  "Abstracts  A,  B,  and 
C,"  respectively,  and  is  as  follows: 

Abstract  A,  consistlnB  ot  intervener's 
claim  ot  valuations  ot  various  things  on 
and  about  the  main  line  from  the  citjr 
limits  of  Marshall  to  Wlnnsboro  orer 
and  above  the  valuation  fixed  on  th« 
same  by  the  Railroad  Commission  by 
and  In  Its  order  ot  February  10,  1904,  In 
Issuing  bonds  (  96,t2t  n 

Abstract  B,  valuations  claimed  by  Inter- 
vener on  Marshall  extension  (that  la, 
about  two  miles  ot  the  road  from  the 
city  limits  ot  Marshall  extending  Into 
the  city)  over  and  above  the  valuation 
placed  on  the  same  February  10,  1904, 
by  the  Railroad  Commission  in  Issuing 
bonds     64,637  4B 

Abstract  C,  valuations  claimed  by  Inter- 
vener ot  the  things  claimed  to  be  done 
since  the  valuations  made  on  February 
10,  1904,  by  the  Railroad  Commission..     (1,621  ES 


Total  claim,  made  up  ot  these  tltrea 
Items    $181,483  17 

The  appellant,  in  addition  to  its  specific 
answer  to  this  plea  of  Intervener's,  filed  In 
due  time  an  answer  denying  the  intervener's 
petition,  and  alleging  a  lien  superior  to  all 
the  claims  of  the  intervener. 

On  November  27,  1905,  the  appellant  trust 
company  filed  an  amended  answer  in  sub- 
stance as  follows:  After  special  exceptions 
and  a  general  denial.  It  avers  that  the  Inter- 
vener received  all  of  the  stocks  and  bonds 
authorized  and  issued  under  the  direction  of 
the  Railroad  Commission  according  to  its 
contract;  that  the  railway  company  had  ex- 
ercised Its  option  to  pay  in  bonds.  It  further 
alleges  that  the  Intervener  had  subscribed  to 
2,316  shares  of  stock  of  $100  each  of  the 
railway  company,  and  alleges  the  payment 
of  only  S  per  cent  of  the  value  of  the  stock, 
the  subsequent  cancellation  of  the  original 
shares,  and  the  issuance  In  Ueu  thereof  of 
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certificates  for  full"  paid-up  stock  to  the 
amonnt  only  of  the  5  per  cent  that  had  there- 
tofore been  paid  npon  the  total  number  of 
sbares  subscribed  for  by  the  Intervener.  It 
chaises  that  the  cancellation  of  this  stock 
was  null  and  void,  was  collusive  and  fraudu- 
lent in  law;  that  if  there  was  anything  due 
the  intervener  on  account  of  the  matters  set 
np  In  Its  petition  the  same  was  in  partial 
payment  of  said  stock  and  subscription,  and 
should  In  equity  and  good  conscience  be  so 
considered.  It  also  alleged  that  under  the 
terms  of  the  contract  set  out  in  the  inter- 
Tener's  petition  it  was  bound  to  do  the  things 
mentioned  therein,  but  had  failed  to  perform 
its  part  of  the  contract;  that  the  railway 
company  was  damaged  because  of  the  fail- 
ure of  tbe  intervener  to  perform  its  part  of 
the  contract ;  that  by  reason  of  such  failure 
it  had  become  twice  as  expensive  to  operate 
the  road  for  the  years  1003  and  1904  as  It 
would  have  been  if  the  construction  company 
bad  completed  the  road  according  to  its  con- 
tract It  further  alleged  that  the  intervener 
bad  been  paid  in  full  In  the  stodcs  and  l)onds 
all  that  bad  ever  been  due  from  the  railway 
company ;  that  by  reason  of  the  railway  com- 
pany having  to  do  the  things  which  the  in- 
tervener had  contracted  to  do  the  debts  It 
had  Incurred  were  far  In  excess  of  the  amounts 
claimed  by  the  intervener.  It  was  further 
alleged  tbat  the  railway  company  itself  had 
done  all  the  things  that  the  intervener  in 
its  petition  claims  to  have  done,  and  tbat  the 
Intervener  had  long  since  abandoned  the  con- 
tract It  also  averred  that  the  intervener  is 
the  real  owner  of  the  railway  company,  and 
as  such  beld  all  of  its  stock  except  a  nominal 
amount,  and  Is  really  seeking  to  enforce  a 
claim  set  np  in  its  petition  herein  against 
what  It  owns  itself,  and  that  It  had  caused 
the  bonds  secured  by  the  mortgage  deed  of 
trust  to  tbe  plaintiff  trustee  to  be  Issued,  sold, 
and  negotiated  as  first  lien  mortgage  bonds, 
and  was  therefore  estopped  from  claiming 
a  lien  npon  tbe  property  mortgaged  by  the 
said  deed  of  trust  to  secure  said  bonds ;  that 
it  had  been  agreed  between  the  Intervener 
and  the  trust  company  that  the  mortgage 
bonds  were  and  should  be  a  first  lien  on 
the  proi>erty  of  the  railway  company,  and  In- 
tervener was  not  entitled  to  any  prior  lien; 
tbat  tbe  consideration  of  such  agreement  was 
tbe  undertaking  of  the  appellant  trust  com- 
pany to  dispose  of  the  bonds,  and  to  act  as 
trustee  in  registering  the  same;  that  the  in- 
tervener represented  to  the  trustee,  appel- 
lant herein,  that  It  had  no  prior  Hen,  and 
made  the  same  statements  to  purchasers  of 
sach  lionds  before  they  purchased;  and  that 
neither  the  trustee  nor  the  bondholders  bad 
any  notice  of  any  such  claims  as  those  now 
Ret  up  and  relied  on  by  the  Intervener ;  that 
tbe  bondholders  had  paid  full  value  for  some 
of  tbe  bonds,  and  on  the  others  had  loaned 
50  per  cent,  of  the  face  value  thereof;  and 
tbat  all'of  tbe  parties  acting  on  the  assump- 
tion and  representation  that  the  l>ondB  were 


a  first  lien,  which  representations  were  held 
out  by  the  construction  company  as  an  in- 
ducement to  tbe  appellant  trustee  and  the 
purchasers.  The  answer  further  states  that 
the  itemized  statement  or  account  and  the 
settlement  pleaded  by  the  Intervener  con- 
struction company,  was  fraudulent  and  void, 
and  contrary  to  public  policy,  and  without 
any  consideration;  that  it  was  made  by  L.  E. 
Walker,  then  the  president  of  both  the  rail- 
way company  and  the  Intervener,  and  N.  P. 
Turner,  under  the  direction  and  Infiuence 
of  Walker ;  that  In  truth  and  fact  the  Inter- 
vener was  largely  Indebted  to  the  railway 
company  at  tbe  time  the  receiver  was  ap- 
pointed, and  owed  tbe  railway  company  $14,- 
376.49  on  account  of  the  dealings  between 
said  companies,  and  other  sums,  and  that 
the  railway  company  was  hopelessly  Insol- 
vent at  the  time  of  said  attempted  settle- 
ment; that  Walker  and  Turner  each  acted 
for  both  companies.  Tbe  answer  further  sets 
up  13  different  items  of  Indebtedness  against 
the  intervener  In  behalf  of  the  railway  com- 
pany, which  it  claims  were  not  Included  with- 
in the  settlement  which  the  Intervener  alleges 
was  made.    Those  items  are  as  follows: 

(1)  The  unpaid  stock  subscription $220,020  00 

(2)  The   amount  due   on   the  account  on 

tbe   defendant's    books 14,37<  49 

(})  Damage  lor  tailing  to  complete  tbe 

road  as  per  contract 180,000  00 

(4)  Capital  stock  not  credited  to  tbe  rail- 

way  company    in    tbe   account   on 

books    78,980  00 

(5)  Tbe  amount  due  tbe  United  States  ft 

Mexican    Trust    Company 19,128  61 

(6)  Tbe    amount  partly  ,due    and  partly 

paid  t>y  old  rails  of  tbe  railway 
company  to  tbe  Western  Supply  ft 
Manufacturing  Company  25,000  OO 

(7)  Tbe    amount   partly    due   and    partly 

paid  secured  on  tbe  "Lodwick  Spur"     18,740  20 

(8)  Tbe  equipment  liens  (being  llena  on 

rolling  stock)    unpaid 35,000  00 

(9)  Statutory    liens    tor    material    other 

than    tbe    above 27,500  OIV 

(10)  Tbe   vendfor's   Hens   on   part  ot   the 

railroad  at  time  ot  appointment  ot 
tbe  receiver  due  to  Commercial 
Lumber  Company  and  Schlueter- 
Whlteman  Lumber  Company 40,000  00 

(11)  Tbe  statutory  Hens  for  material  al- 

lowed   In    Class    "C" 27,000  00 

(12)  "B"  claims  allowed  as  Hens 87.000  00 

(13)  "B"   claims  allowed 67,000  00 

It  is  further  alleged  that  the  pretended 
settlement  prepared  by  Turner  under  the  di- 
rection of  L.  E.  Walker  was  for  the  purpose 
of  enabling  the  construction  company  to  bor- 
row about  $175,000  on  the  same  as  a  mechan- 
ic's lien,  if  the  plaintiff,  appellant  herein, 
would  waive  its  mortgage  lien';  tbat  tikis  had 
been  refused  by  the  appellant  and  by  tbe 
bondholders;  that  the  railway  coippany  was 
Insolvent  at  the  time,  and  that  the  plaintiff 
refused  its  consent,  and  tbe  matter  was  drop^ 
ped ;  tbat  no  lien  whatsoever  exists  in  fsTor 
of  the  Intervener.  The  ansv^er  further  denies 
generally  the  allegations  and  the  pleading 
of  the  Western  Supply  &  Manufacturing  (3om- 
pany  and  other  interveners.  It  concludes 
with  a  prayer  for  judgment,  that  tli*  Inter- 
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vener  take  nothing  by  its  suit,  and  that  the 
appellant's  title  be  forever  quieted.  The  an- 
swer also  speclflcally  denies  the  Items  of  the 
account  as  stated,  and  is  verified  by  the  affi- 
davit of  one  of  the  appellant's  attorneys. 
The  receiver  also  filed  an  answer  denying 
the  intervener's  claim,  and  alleging  payment 
In  stocks  and  bonds.  The  Western  Supply  & 
Manufacturing  Ck>mpany  filed  a  sublnterven- 
tlon,  claiming  an  indebtedness  against  the 
construction  company,  and  asking  that  It  be 
subrogated  to  the  rights  which  that  company 
might  have  against  the  railway  company.  It 
Is  unnecessary.  In  view  of  the  disposition  we 
make  of  the  case,  to  give  a  detailed  state- 
ment of  this  Intervener's  pleading. 

The  testimony  shows  that  the  construc- 
tion company  really  owned  the  railway  com- 
pany; that  It  either  directly  or  Indirectly 
held  all  of  the  shares  of  stock  except  about 
nine  which  had  been  distributed  among  dif- 
ferent individuals  for  the  purpose  of  enabling 
them  to  serve  as  directors  for  the  railway 
company,  and  that  most  of  those  directors 
served  from  a  spirit  of  accommodation,  and 
the  stock  which  they  held  would  be  transfer- 
red to  suit  the  convenience  of  the  construction 
company  In  changing  directors.  Nearly  all  of 
the  active  officers  In  charge  of  the  business 
of  Iwth  companies  were  practically  the  same, 
some  of  them  serving  in  the  same  capacity 
for  each  at  the  same  time.  The  claims  for 
labor  and  the  cost  of  operating  the  railroad 
during  the  year  1003  and  that  portion  of 
1904  preceding  the  appointment  of  a  receiver, 
were  largely  unpaid;  and  after  his  appoint- 
ment the  receiver  spent  about  $100,000  In 
carrying  on  the  work  which  the  construc- 
tion company  bad  contracted  to  do  but  fail- 
ed to  carry  out.  The  failure  of  the  con- 
struction company  to  perform  this  work  ac- 
cording to  Its  contract  was  due  to  a  lack  of 
means  available  for  that  purpose,  and  It  is 
now  financially  unable  to  continue  under  the 
terms  of  the  contract  with  the  railway  com- 
pany and  discharge  Its  obligations  thereby 
incurred.  The  failure  of  the  railway  com- 
pany to  pay  Its  operating  expenses  was  due 
to  the  fact  that  the  money  It  earned  was 
used  In  building  the  road  and  In  construc- 
tion work  which  the  construction  company 
had  obligated  itself  to  do.  It  appears  from 
the  testimony  of  L.  B.  Walker,  who  was 
president  of  both  companies  and  acted  as  a 
general  manager  for  both  at  the  same  time, 
that  according  to  the  books  of  the  railway 
company  at  the  time  the  receiver  was  ap- 
pointed, on  the  11th  day  of  July,  1904,  the 
construction  company  owed  the  railway  com- 
pany for  work  which  had  been  done  by  it 
for  the  construction  company  the  sum  of 
$14,376.44.  This  sum  Is  admitted  In  the 
pleadings  of  the  appellee  to  be  correct 

After  August,  .1903,  the  construction  com- 
pany ceased  to  keep  any  books  or  to  carry 
the  names  of  any  employ^  upon  Its  pay 
roll ;  and  all  the  work  in  the  way  of  con- 
struction, or  repairing  the  railway,  as  pro- 


vided for  under  the  terms  of  the  contract 
between  the  construction  company  and  the 
railway  company,  was  carried  on  In  the  name 
of  the  railway  company ;  and  all  of  the 
employes  engaged  in  the  service  were  upon 
the  pay  roll  of  the  railway  company,  and 
those  wlio  were  paid  were  paid  in  the  money 
of  the  railway  company.  The  actual  cost  of 
the  work  was  charged  to  the  construction 
company  on  the  books  of  the  railway  compa- 
ny. The  earnings  of  the  railroad  were  put  in- 
to the  (deration  and  construction  and  were 
used,  as  one  of  the  witnesses  testified,  to 
pay  the  most  pressing  bills.  The  outstand- 
ing labor  pay  checks  that  have  been  put  into 
class  B  of  the  court's  classification  of  claims 
against  the  railway  company,  and  the  out- 
standing material  bills  put  in  class  C,  were 
left  unpaid  because  the  railway  company  us- 
ed Its  earnings  for  construction.  The  follow- 
ing arbitrary  charges  were  made  against 
the  construction  company  in  favor  of  the 
railway  company  for  the  years  1903  and 
1904: 

For  the  year  ending  June,  1908,  approxi- 
mately       *  50,000  00 

For  the  year  ending  June,  1904,  approxi- 
mately          38,000  00 

Total     t  88,000  00 

These  arbitrary  charges  were  made  against 
the  construction  company  on  account  of  the 
Increased  expense  of  operation  by  reason  of 
the  uncompleted  condition  of  the  road.  The 
railway  company  had  put  into  the  construc- 
tion from  the  earnings  an  amount  equal  to 
the  outstanding  pay  checks,  using  the  credit 
of  the  railway  company  for  the  purpose  of 
raising  money.  Disregarding  the  arbitrary 
charges  against  the  construction  company  on 
account  of  the  increased  expense  of  opera- 
tion, the  receipts  of  the  railway  company 
were  about  equal  to  the  cost  of  its  opera- 
tion. Walker,  the  president,  testified  that 
the  charges  made  against  the  construction 
company  were  correct,  and  that  by  taking 
them  into  consideration  the  railway  com- 
pany made  money  in  its  operation.  The  total 
current  liability  of  the  railway  company  on 
the  30th  day  of  June,  1904,  was  approximate- 
ly $216,000.  Assuming  the  arbitrary  charges 
against  the  construction  company  to  be  cor- 
rect, the  total  current  liability  of  the  rail- 
way company  arose  by  allowing  its  credit 
to  be  used  in  doing  the  construction  work 
which  the  construction  company  had  con- 
tracted to  do.  The  construction  company  is 
not  now  financially  able  to  take  care  of  its 
obligations  to  carry  out  its  contract  with 
the  railway  company.  It  owns  practically 
no  property,  and  has  no  assets  beyond  se- 
curities which  it  has  already  pledged  for 
advances.  The  construction  company  closed 
Its  account  with  the  Marshall  National  Bank 
in  May,  1903,  and  after  that  no  laborers  were 
carried  on  its  pay  rolL  In  none  of  the  an- 
nual statements  of  the  railway  company  re- 
ported to  the  Railroad  C!ommlBsion  as  required 
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by  law,  were  contained  any  part  of  the  claim 
made  tbe  basis  of  this  Interrentlon.  The 
reports  were  made  and  sworn  to  by  L.  E. 
Walker,  the  president  of  the  railway  com- 
pany. Tbe  reason  which  he  assigns  for  this 
omission  Is  that  the  entry  in  tbe  books  of 
the  railway  company  was  not  made  till  some 
time  In  September  following  the  last  report 
to  the  Railroad  Commission.  In  a  decree 
rendered  on  the  22d  day  of  September,  1904, 
foreclosing  tbe  mortgage  lien  of  the  bond- 
holders, the  court  adopted  the  following 
scbrane  for  classifying  the  claims  against  the 
railway  company:  Class  A  being  demands 
against  the  receiver  incurred  by  him  as  such ; 
Class  B,  operative  labor  demands  Hens  prior 
to  all  except  class  A ;  Class  C,  other  statu- 
tory mechanics  and  material  liens  prior  to 
all  except  classes  A  and  B;  Class  D,  tbe 
bonds  secured  by  the  mortgage  to  plaintilT, 
trustee;  Class  E,  demands  against  the  rail- 
way company  unsecured  or  subsequent  In 
lion  to  the  mortgage. 

At  the  time  of  the  master's  report  (Decem- 
ber 5,  1905)  these  had  been  by  the  original 
and  various  supplemental  decrees  in  this 
cose  allowed  and  classified  demands  and  liens 
in  aggregate  amounts  as  follows,  viz. : 

In  Clan  B »  87.000  00 

lo  Class  0  (IncIadlOK  Scblueter-White- 
maa  vendor's  lien  balance  of  )14,000)....  27,532  91 
(These  have  been  taken  up  and  paid, 
but  as  to  the  corpus  of  tbe  mort- 
gaged property  are  simply  replaced 
by  receiver's  oertlflcatea  of  at  least 
equal  Hen.) 

Class  B    67,052  28 

In  liens  special  on  equipment  prior  to  the 

bond  mortgage  deed  of  trust SS.OOO  00 

.Ind  there  was  then  outstanding  unclass- 
Ifled  (and  other  than  the  Western  Sup- 
ply &  Manufacturing  Company  demand) 
a  total  of  demands  against  tbe  railway 

company    of 50,000  00 

(These  at  the  time  of  tbe  trial  In  the 
district  court  had  been  claseifled  ap- 
proximately   $10,000    into    clasftes     B 
and  C  and  $40,000  into  class  B.) 
At   tbe    same    time    (December    5,    1906) 
there  was  unpaid  the  personal  demand 
of  tbe  United  States  &   Mexican  Trust 
Company  from  tbe  railway  company  on 
account  of  rails,  as  to  which  there  Is 
no  question  as  to  tbe  personal  liability, 
bat  disputed   as  to  Hen,  tbe   principal 

sum  of  19,128  61 

And  vendor's   lien    upon   the   railroad   to 

the  Commercial  Lumber  Company 28,000  00 

And  a  mortgage  upon  the  Lodwick  spur 
(appurtenant  to  and  part  of  tbe  Texas 
Southern  Railroad)  to  secure  a  note  of 
tbe  constmetlon  company  In  tbe  prin- 
cipal sum  of  $18,740.20,   less  a  payment 

of  approximately  I4.100  balance 14,610  20 

There  was  also  outstanding  tbe  balance 
of  tbe  Western  Supply  ft  Manufacturing 
Company  demand  on  account  of  rails 
since  put  in  judgment  prior  in  Hen  to 

tbe  bonds  balance  of  principal 17.01S  00 

Aal  there  bad  been  paid  on  tbe  original 
of  this  demand  by  old  rails  taken  from 

Ibe  railroad   8,000  00 

At  the  time  of  tbe  appointment  ot  the  re- 
ceiver as  shown  by  the  books  of  the 
railway  company  showed  a  balance  due 
It  from  tbe  construction  company  for 
other  tban  the  above  Items  ot 14,376  4> 


All  these  Items  of  indebtedness  arose  either 
on  account  of  construction  (including  acquisi- 
tion) done  by  the  railway  company  for  the 
construction  company  or  because  of  failure  of 
tbe  construction  company  to  complete  its  con- 
tract within  a  reasonable  time. 

The  conrt  found  the  hondable  value  of  the 
road  to  be  $965,153.57.  It  also  found  that  the 
conBtructlon  company  was  chargeable  with 
the  following  matters: 

Paid-up   stock    $79.980  00 

Balance  of  account  due  the  railway  com- 
pany  for   construction   work 14,376  49 

Bonds  outstanding   .-...    807,000  00 

Vendor's    Hens   against  the   railroad   im- 
pald  ., 40,000  00 

Total     |941,S6«  49 

The  court  then  found  a  balance  in  favor  ot 
the  construction  company  of  $23,797.80,  for 
which  it  rendered  judgment  in  favor  of  tbe 
appellee  and  directed  that  it  should  have  a 
lien  In  Glass  D  on  a  parity  with  tbe  bonds, 
but  that  tbe  proceeds  thereof  should  be  im- 
pounded and  held  for  the  satisfaction  of  a 
claim  of  $11,138.71,  part  of  a  Judgment  In  fa- 
vor of  tbe  Western  Supply  &  Manufacturing 
Company,  which  had  a  subinterventlon  in  this 
same  suit.  Each  party  objected  and  excepted, 
to  tbe  action  of  the  court  In  overruling  their 
respective  exceptions  to  the  master's  report, 
and  severally  excepted  to  the  rulings  and 
judgment  of  tbe  court ;  and  the  plaintiff  and 
receiver  severally  and  specially  objected  and 
excepted  to  the  Judgment  of  the  court  allow- 
ing intervener  Judgment  for  any  sum,  or  any 
lien  therefor. 

The  items  composing  the  claim  for  which 
this  intervention  Is  made  by  tbe  construction 
company  may  be  grouped  into  three  classes, 
which  are  denominated  "Abstracts  A,  B,  and 
C,"  respectively.  Abstract  A  is  composed  of 
i.tems  for  construction  work  completed  on  the 
main  line  before  February  1,  1904,  for  which 
it  is  claimed  that  no  bonds  were  issued  by 
reason  of  undervaluation  by  the  Railroad 
Commission,  and  amounts  to  $95,323.39.  Ab- 
stract B  is  composed  of  those  for  construction 
work  on  tbe  Marshall  extension,  not  fully 
completed  at  the  time  tbe  engineer  of  the 
Railroad  Commission  made  his  report  In 
January,  1904,  amounting  to  $54,537.45,  also 
claimed  to  be  undervalued.  Abstract  C  con- 
sists of  Items  and  Improvements  completed 
since  the  1st  day  of  February,  1904,  on  the 
entire  line  of  the  railroad,  and  not  included 
in  tbe  estimate  made  by  the  engineer  of  the 
Commission  in  his  r^wrt  of  January,  1904, 
and  amounts  to  the  sum  of  $31,021.53.  These 
several  items  make  the  aggregate  sum  of 
$181,482.37  sued  for  in  this  intervention. 

The  testimony  shows  that  the  items  includ- 
ed bi  Abstracts  A  and  B,  except  an  Insignifi- 
cant amount,  were  considered  by  the  engi- 
neer of  the  Railroad  Commission  in  making 
np  his  report  of  the  valuation  of  tbe  railroad 
property  of  January  18,  1904,  upon  which  tbe 
Commission  acted  in  making  its  last  order  au- 
thorizing tbe  issuance  of  178  additional  bonds. 
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The  construction  company  Is  here  suing  for 
those  Items  upon  the  theory  that  the  Rail- 
road Commission  should  have  allowed  addi- 
tional bonds  In  such  amounts  covering  those 
two  Items,  or  groups  of  Items,  over  and  above 
what  it  did  allow  In  Its  order  of  February 
10,  1904,  and  before.  The  item  of  $31,621.53, 
details  of  which  are  stated  In  Abstract  C,  are 
claims  for  things  done  after  the  order  of  the 
Commission  above  referred  to  was  made,  and 
the  construction  company  Is  asking  for  judg- 
ment for  that  sum  upon  the  theory  that  the 
Commission  would  have  ordered  bonds  to  be 
issued  therefor  upon  an  application  made  for 
that  purpose  by  the  railway  company  except 
for  the  appointment  of  the  receiver. 

Of  the  Items  included  In  Abstract  C  consti- 
tuting a  part  of  the  sum  of  $31,621.53,  the 
grading  of  the  four  spur  track  was  done  by 
private  parties  for  whose  benefit  the  spurs 
were  put  in;  the  railroad  tracks  mentioned 
and  charged  for  were  constructed  of  old  rails 
which  came  out  of  the  main  line  of  the  rail- 
road, and  which  had  been  replaced  by  other 
rails.  All  of  the  actual  work  and  other  mate- 
rial mentioned  In  Abstract  C  were  done  and 
furnished  by  the  railway  company,  the  con- 
struction company  having  abandoned  the  con- 
struction work  before  that  time. 

Not  later  than  the  1st  of  September,  or  the 
latter  part  of  August,  1003,  the  construction 
company  ceased  to  keep  any  books,  or  any 
employes  upon  Its  pay  roll,  and  In  effect 
abandoned  the  construction  work  which  it 
had  contracted  to  perform  for  the  railway 
company.  The  construction  work  done  there- 
after was  performed  by  the  employes  carried 
on  the  pay  roll  of  the  railway  company. 
There  was  after  that  time  no  employe  or  rep- 
resentative of  the  construction  company  in 
Texas,  except  L.  B.  Walker,  who  was  the 
president  and  general  manager  of  the  railway 
company,  and  other  employes  of  the  latter 
company.  The  income  from  the  operation  of 
the  railway  was  used  to  pay  for  construction 
work  and  material  which  the  construction 
company  had  contracted  to  perform  and  fur- 
nish. By  reason  of  that  fact  a  large  floating 
debt  was  created  against  the  railway  com- 
pany, most  of  which  was  secured  by  statutory 
Hens  upon  the  property.  There  were  charges 
made  upon  the  books  of  the  railway  company 
for  material  purchased  and  work  performed 
by  the  railway  company  In  the  construction 
work,  and  at  the  time  of  the  appointment"  of 
the  receiver  this  charge  amounted  to  the  sum 
of  $14,376.49.  This,  however,  did  not  Include 
other  debts  Incurred  by  the  railway  company 
for  construction  work  and  material  prior  to 
the  time  the  receiver  was  appointed.  At  the 
time  the  last  application  was  made  to  the 
Railroad  Commission  for  authority  to  issue 
and  register  bonds  there  were  liens  outstand- 
ing against  the  railway  company's  equipment, 
in  addition  to  other  liens  before  mentioned, 
amoiinting  to  the  sum  of  $35,000.  This  lien 
was  never  discharged  by  the  construction  com- 


pany, although  the  CommlflBion  authorized  an 
additional  Issue  of  bonds  to  the  amount  of 
$15,000  upon  the  filing  of  a  release  therefrom. 

The  first  10  assignments  of  error  complain 
of  the  refusal  of  the  trial  court  to  sustain 
exceptions  to  certain  specified  portions  of  the 
report  of  the  master.  It  appears  that  this- 
intervention  was  referred  to  the  master  un- 
der the  terms  of  the  general  order  made  by 
the  court  at  the  time  of  the  master's  appoint- 
ment. In  this  bearing  testimony  was  taken 
and  findings  made  by  the  master,  upon  which 
he  made  and  filed  certain  conclusions  of  fact 
and  referred  the  questions  of  law  to.  tb& 
court.  While  the  Judgment  rendered  would 
indicate  that  the  report  of  the  master  wa» 
before  the  court  at  the  time  of  the  trial  and 
was  being  considered,  yet  it  also  appears 
that  the  findings  and  conclusions  of  the  trial 
judge  were  based  upon  the  evidence  offered 
before  the  court,  without  regard  to  the  re- 
port of  the  master.  This  Is  evidenced  by  tha 
fact  that  the  statement  of  facts  Is  made  out 
by  the  trial  judge,  certifying  that  it  Is  a 
true  and  correct  statement  of  all  the  facts- 
adduced  upon  the  'trial  before  him,  and  In 
this  statement  the  report  and  findings  of  th& 
master  do  not  appear.  The  report  of  the 
master,  which  is  copied  in  the  transcript, 
seems  to  have  formed  no  i>art  of  the  evldence- 
upon  which  the  court  based  its  Judgment, 
and  for  that  reason  we  have  not  thought 
It  necessary  to  consider  those  assignments 
which  attack  the  judgment  for  refusing  to- 
sustain  the  exceptions  mentioned.  The  tes- 
timony upon  all  the  material  points  Involved 
in  this  appeal  appears  to  be  practically  un- 
contradicted, leaving  only  the  legal  conclu- 
sions therefrom  to  l>e  reviewed. 

The  remaining  assignments  of  error  com- 
plain of  the  Judgment  rendered  as  being  un- 
supported by  the  evidence,  the  different  as- 
signments being  merely  the  statement  of  dif- 
ferent reasons  for  the  complaints.  The  right 
of  the  intervener  to  the  judgment  awarded 
It  In  this  case  depends  In  a  great  measure 
upon  what  construction  Is  to  be  given  the 
contract  entered  into  between  the  construc- 
tion company  and  the  railway  company, 
as  well  as  upon  the  considerations  of  other 
facts  that  may  atFect  its  equitable  right 
to  assume  the  attitude  of  a  creditor,  and, 
as  such,  insist  upon  sharing  in  the  dis- 
tribution of  the  assets  of  an  insolvent  cor- 
poration of  which  It  was  practically  the 
sole  owner,  and  toward  which  it  still  owed 
a  duty  under  the  terms  of  the  contract.  The 
theory  upon  which  this  Judgment  was  re- 
covered, and  upon  which  it  must  be  sus- 
tained If  affirmed,  is  that  under  the  terms 
of  the  contract  the  construction  company  Is 
entitled  to  the  difference  between  the  par 
value  of  the  bonds  that  had  been  issued 
under  the  orders  of  the  Commission  and  the 
actual  value  of  the  railroad;  that  the  legal 
effect  of  the  contract  was  to  bind  the  rail- 
way company  to  issue  and  deliver  to  the 
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construction  company,  not  only  all  of  the 
■tocks  of  tbe  railway  company,  but  bonds  to 
the  full  value  of  tbe  road,  and  that  having 
failed  to  Issue  bonds  to  the  full  amount  of 
that  value  the  Intervener  has  the  right  to 
recover  In  this  salt  tbe  difference  between 
the  bonds  so  Issued  and  delivered  and  the 
aetoal  value  of  the  road.  The  contract  pro- 
vides: "In  consideration,  of  the  agreement 
to  do  and  perform  the  matters  above  set 
forth,  it  is  hereby  agreed  that  the  party  of 
the  first  part  will  pay  to  the  party  of  the 
second  part  the  sum  of  one  million,  six  hun- 
dred thousand  dollars  ($1,600,000)  with  the 
option  of  the  first  party  to  pay  said  smn  in 
Its  bonds  and  stock  at  par ;  said  bonds  and 
stock  to  be  duly  authorized  by  the  Railroad 
Commission  of  Texas,  and  in  case  said  Rail- 
road Commission  should  not  authorize  an 
amount  of  bonds  and  stock  equal  to  said 
earn  of  one  million,  six  hundred  thousand 
dollars  ($1,600,000)  on  said  railway  from 
Marshall  to  East  Wlnnsboro,  then,  and  in 
that  case,  the  party  of  the  second  part  here- 
by agrees  to  accept  In  full  payment  and  sat- 
isfaction of  this  contract,  such  an  amount  of 
bonds  and  stock  as  said  Railroad  Commis- 
sion of  Texas  shall  authorize  on  said  line 
of  railroad  between  Marshall  and  East 
Wlnnsboro." 

If  according  to  tbe  terms  of  this  contract 
the  appellee  has  received  all  of  the  compen- 
sation to  which  it  is  entitled  for  tbe  con- 
struction work  performed  by  it,  then  it  is 
clear  that  it  Is  not  entitled  to  a  Judgment  In 
this  proceeding.  For  unless  It  can  show  It- 
self to  be  a  creditor  of  the  railway  company 
It  has  no  right  to  share  with  those  who  are 
creditors  In  tbe  distribution  of  the  assets. 
Whether  or  not  it  is  "a  creditor  with  or  with- 
out a  Hen  depends,  then,  upon  whether  It 
bag  received  all  tbe  compensation  agreed  up- 
on in  the  contract  for  the  construction  work 
It  contracted  to  be  performed.  Article  4584f, 
Sayles'  Ann.  Civ.  St.  1897,  provides :  "Should 
any  company  or  corporation  authorized  to 
construct,  own  or  operate  a  railroad  in  this 
state  desire  to  Issue  bonds  or  other  Indebted- 
ness, to  be  secured  by  Hen  or  other  mortgage 
on  its  franchises  and  property,  in  advance 
of  the  completion  of  the  said  railroad,  it 
shall  make  application  to  and  first  procure 
the  consent  of  the  Railroad  Commission 
thereto.  In  said  application  it  shall  exhibit 
to  the  Commission  its  contract  with  tbe  con- 
itmction  company,  if  it  have  any ;  tbe  pro- 
file of  Its  completed  road  or  part  of  road,  the 
evidence  of  Its  right  of  way,  depot  grounds, 
terminal  facilities;  tbe  extent  and  value  of 
work  done  or  In  process  of  completion ;  the 
amount  of  property  received ;  the  amount  of 
stock  subscribed  and  the  amount  paid  In; 
and  all  other  necessary  facts  showing  the 
value  of  the  franchises  and  property  pro- 
posed as  security  for  said  contemplated 
debts." 

Tbe  act  of  which  the  foregoing  article  Is 


a  part  is  what  is  known  as  the  stock  and 
bond  law,  and  was  enacted  for  the  purpose, 
among  other  things,  of  preventing  the  over- 
capitalization of  railway  corporations  or- 
ganized under  the  laws  of  this  state,  and 
thus  averting  the  creation  of  more  than  a 
legitimate  and  fair  basis  for  the  fixing  of 
rates  of  transportation  by  such  companies, 
and  also  to  protect  the  purchasers  of  rail- 
road stock  and  bonds  against  Infiated  issues. 
The  Railroad  Commission  Is  the  special  tribu- 
nal erected  for  the  purpose  of  controlling 
such  Issues  of  bonds  and  stocks,  and  to  the 
end  that  it  may. perform  its  work  effectual- 
ly and  fairly  It  Is  given  the  right,  and  charg- 
ed with  the  duty,  of  valuing  the  property 
of  each  railroad  in  the  state,  and  all  tbe 
work  done  upon  one  in  process  of  construc- 
tion. At  the  time  the  contract  in  this  case 
was  entered  into  this  law  was  in  effect,  and 
the  parties  must  have  contracted  with  refer- 
ence to  its  provisions.  Therefore  when  it 
was  agreed  that  If  bonds  to  the  amount  of 
$1,600,000  should  not  be  authorized  by  the 
Railroad  Commission  the  compensation  should 
be  sudk  as  It  would  authorize,  it  must  have 
been  Intended  to  so  limit  tbe  l>ond  Issue  to 
such  as  tbe  Commission  should,  in  the  proper 
exercise  of  Its  powers  and  duties,  permit  to  be 
Issued.  If  for  any  reason  the  Commission 
might  Justifiably  refuse  to  authorize  tbe  Issu- 
ance of  more  than  It  did,  then  the  Intervener 
would  have  no  right  to  demand  more.  The 
facts  show  that  In  this  case  there  were  three 
applications  made  for  the  authority  to  Issue 
bonds.  One  was  made  on  the  2d  day  of  Octo- 
ber, 1902,  another  on  tbe day  of = — , 

1903,  and  the  third  and  last  on  the  31st  day  of 
December,  1903.  The  total  bond  issue  author- 
ized amounted  to  the  sum  of  $792,0(X).  There 
were  also  at  all  times  various  outstanding  liens 
against  the  property  of  the  railway  company ; 
and  tbe  Commission  ordered  a  reservation  to 
cover  those  Hens,  and  directed  that  when  re- 
leases were  filed  bonds  for  corresponding 
amounts  might  be  issued  and  registered.  These 
liens  amounted  to  $88,000  when  the  last  issue 
was  made. 

The  claim  presented  by  the  Intervener  In 
this  suit;  and  for  which  it  asks  Judgment 
and  a  Hen  upon  an  equality  with  that  of  tbe 
holders  of  the  bonds,  as  before  stated,  may 
be  divided  Into  three  groups.  It  is  thus  sub- 
divided in  \be  exhibit  attached  to  the  peti- 
tion of  intervention,  and  those  groups  are  de- 
nominated Abstracts  A,  B,  and  C.  The  aggre- 
gate amount  of  the  three  is  $181,482.37.  Of 
this  sum  $95,323.39  compose  Abstract  A,  and 
$54,537.45  make  up  Abstract  B — total  of  tbe 
two,  $149,860.84;  tbe  remainder,  $31,621.53, 
constitutes  Abstract  C.  We  make  these  sep- 
arate references  for  reasons  which  will  here- 
after appear. 

The  evidence  conclusively  shows  that  the 
items  composing  Abstracts  A  and  B,  and  tbe 
valuations  placed  upon  them  by  tbe  Inter- 
vener, were  before  the  Railroad  Commission 
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at  tbe  time  tbe  last  Issue  of  bonds  was  au- 
thorized, and  were  considered  by  the  Commis- 
sion before  the  promulgation  of  Its  order. 
The  amounts  claimed  In  these  two  abstracts 
are  the  difference  between  the  valuations  of 
the  Commission's  engineer,  adopted  and  used 
In  the  making  of  the  order  for  tbe  additional 
bond  Issue,  and  the  estimates  of  value  made 
by  the  Intervener  upon  the  same  improve- 
ments. The  contention  of  the  Intervener  Is 
that  the  Commission's  valuation  was  too  low, 
and  as  evidence  of  that  fact  the  Intervener 
has  produced  the  report  of  an  engineer  of  Its 
own  selection,  mailing  estimates  of  the  valua- 
tions of  the  same  property  and  Improvements. 
It  thus  appears  that  at  the  time  the  Com- 
mission made  its  last  order  authorizing  the 
bond  Issue  by  tbe  railway  company,  It  had 
before  It,  not  only  the  estimates  contained  In 
the  report  of  Its  own  engineer,  but  the  esti- 
mates made  at  the  instance  of  the  railway 
company,  and  also  its  protest  against  the  es- 
timate of  the  Commission's  engineer.  The 
question  as  to  whether  or  not  the  valuation 
of  the  Commission's  engineer  was  too  low 
was  directly  presented,  and  must  have  been 
passed  upon  In  the  determination  made  by 
the  Commission.  It  Is  true  that  the  protest 
was  passed  without  prejudice,  but  Just  what 
tbe  legal  effect  of  such  an  interpolation  made 
by  tbe  Commission  In  its  order  would  have, 
we  are  not  called  upon  to  say.  The  Commis- 
sion made  an  adjudication  upon  the  issues 
of  fact  presented,  and  certainly  we  would  not 
be  Justiiled  in  treating  this  otherwise  than 
as. final,  unless  It  was  made  to  appear  that 
the  Commission  Itself  did  not  so  intend  it. 
If  it  be  considered  as  a  final  determination 
of  how  many  additional  bonds  it  would  per- 
mit to  be  Issued  and  registered  under  that 
valuation,  then  its  Judgment  is  conclusive  up- 
on that  subject,  and  no  court  has  the  right 
to  review  It  Hence,  for  that  reason,  If  for 
no  other,  the  Intervener  is  not  entitled  to  any 
claim  for  an  additional  bond  issue  baaed  up- 
on those  estimates  of  value,  and  is,  there- 
fore, not  entitled  to  be  treated  as  a  creditor 
to  that  extent  in  this  proceeding.  We  may 
therefore  consider  Abstracts  A  and  B  as  elim- 
inated from  any  further  consideration  upon 
those  grounda  There  will  then  remain  the 
items  Included  in  Abstract  C,  consisting  of 
Improvements  and  additions  made  to  tbe 
value  of  tbe  property  after  the  last  bond  Is- 
sue was  authorized  and  before  the  appoint- 
ment of  tbe  receiver,  and  which,  it  is  alleg- 
ed, were  not  Included  in  the  estimates  before 
the  Commission  when  Its  final  order  was 
made.  These  amount  to  tbe  sum  of  $31,021.- 
53,  and  are  asked  for  upon  the  theory  that 
the  Commission  would  have  authorized  an 
equivalent  bond  issue  had  application  been 
made  therefor  before  the  railway  company 
was  placed  In  tbe  bands  of  the  receiver.  No 
application  was  made  for  an  Issue  of  bonds 
on  account  of  these  accretions  to  the  prop- 


erty, and  we  are  left,  even  according  to  this 
theory,  with  the  delicate  task  of  deciding 
what  tbe  Commission  would  and  should  have 
done  had  such  an  application  been  presented ; 
what  estimate  It  would  have  placed  upon  the 
accretions  made,  and  what  deductions  It 
would  have  made  on  account  of  the  liens  then 
outstanding  against  the  property  of  the  rail- 
road. The  assumption  ui>on  which  this  por- 
tion of  the  Intervener's  claim  Is  urged  is,  we 
think,  opposed  to  the  proper  construction  of 
the  contract  under  which  the  construction 
work  was  undertaken.  This  contract  provid- 
ed that  the  Intervener  should  be  limited  to 
such  an  amount  of  stock  and  bonds  as  the 
Railroad  Commission  should  authorize.  By 
the  term  i'sbould,"  as  used  In  that  connection. 
It  was  evidently  meant  such  an  amount  as 
the  Commission  elected  to  authorize.  If  tbe 
Railroad  Commission,  for  any  reason  suffi- 
cient In  law  to  Justify  it  in  so  doing,  should 
refuse  to  make  an  order  for  an  additional 
bond  issue,  then  the  amount  issued  should  be 
received,  according  to  the  plain  terms  of  the 
contract,  in  full  satisfaction.  If  the  passing 
of  the  property  of  the  railway  company  into 
the  hands  of  a  receiver  was  a  sufladent  legal 
reason  why  more  bonds  should  not  be  au- 
thorized, then  we  see  no  escape  from  the  con- 
clusion that  the  Intervener  had  received  from 
the  railway  company  all  the  bonds  It  was  en- 
titled to  under  the  contract.  It  is  not  con- 
tended that  the  railway  company  had  refused 
to  make  an  application  for  a  further  issue 
of  bonds.  The  facts  show  that  tlie  intervener 
was  the  owner  of  all  of  the  stock  of  the  rail- 
way company  and  dominated  and  controlled 
its  policy.  Neither  is  It  charged  that  the  ap- 
plication for  a  receiver  was  wrongfully  made, 
or  that  the  conditions  which  actually  existed 
rendered  the  appointment  of  a  receiver  un- 
necessary. On  the  contrary,  it  is  shown  that 
the  railway  company  had  defaulted  in  the 
payment  of  the  Interest  on  its  bonds,  and  m 
the  payment  of  many  of  its  other  obliga- 
tions; that  the  construction  company.  If  en- 
gaged In  any  way  In  carrying  on  the  con- 
struction work,  was  doing  It  through  the 
medium  of  tbe  railway  company,  and  was 
burdening  that  company  with  debts  and  Hens 
Incurred  solely  for  that  purpose;  that  both 
companies  were  insolvent,  and  that  tbe  earn- 
ings of  the  road  were  being  diverted  to  the 
payment  of  the  expenses  of  construction. 
Under  those  conditions  tbe  bondholders  had 
the  right  to  seek  a  foreclosure  of  their  mort- 
gage lien  and  to  have  a  receiver  appointed  to 
take  charge  of  tbe  property.  The  appoint- 
ment of  a  receiver  does  not  dissolve  the  cor- 
poration, nor  hinder  the  exercise  of  corporate 
functions  except  those  which  involve  the  con- 
trol and  management  of  the  property  over 
which  the  court  assumes  to  exercise  supervi- 
sion through  the  receiver.  Mosby  v.  Burrow, 
52  Tex.  403.  Unless  otherwise  restricted  by 
statute  the  corporation,  or  the  owner  of  tbe 
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property  which  has  been  placed  In  the  bands 
of  a  receiver,  may  still  Incumber  It  subject 
to  the  priority  of  the  debts  for  the  payment 
of  which  it  is  being  administered.  Such  In- 
cumbrances would  attach  to  the  surplus.  If 
imy,  remaining  after  the  payment  of  those 
prior  obligations.  The  mere  appointment  of 
the  receiver  in  this  instance  did  not  oust  the 
jurisdiction  of  the  Railroad  Commission  to 
grant  as  additional  bond  Issue,  but  the  con- 
ditions which  called  for  the  appointment  of 
the  receiver,  the  Insolvency  of  the  corpora- 
tion, furnished  a  legal  objection  to  permitting 
the  property  to  be  burdened  with  additional 
liens.  To  hold  that  a  court  can  fix  a  lien 
which  the  Railroad  Commission  would  be 
justified  In  refusing  would  be  to  substitute 
one  tribunal  for  another.  If  the  Commis- 
sion could  not  grant  permission  to  the  rail- 
way company  to  create  the  liens,  upon  what 
principle  can  the  action  of  a  court  in  creating 
an  equitable  lien  be  Justified?  The  right  of 
Intervener  to  additional  bonds  must  be  deriv- 
ed from  Its  contract  The  contract  fixed  the 
Commission  as  the  arbiter  that  should  de- 
termine what  issue,  less  than  $1,000,000, 
should  be  full  compensation  for  the  construc- 
tion work  to  be  performed  by  the  intervener. 
Aogusta  Trust  Co.  v.  Fed.  Trust  Co.  (C.  C.) 
140  Fed.  830.  Nothing  short  of  an  arbitrary 
or  an  illegal  refusal  on  the  part  of  the  Com- 
mission would  Justify  a  resort  to  the  courts 
in  seeking  to  have  an  equitable  iien  substituted 
for  the  contractual  lien  which  the  parties 
contemplated  that  the  Commission  should  au- 
thorize. A  court  of  equity  would  not  be  Justi- 
fied in  decreeing  a  lien  In  favor  of  the  inter- 
vener upon  a  state  of  facts  which  would  not 
warrant  the  Commission  in  authorizing  an 
additional  issue  of  bonds  for  the  amount 
I'lnimed.  We  have  concluded  that  the  Judg- 
ment in  favor  of  the  intervener  is  not  sup- 
ported by  the  facts,  and  will  have  to  be  re- 
versed. 

But  we  do  not  rest  the  disposition  we  malce 
of  this  case  upon  the  principles  alone  so  far 
discussed.  There  are  other  reasons  equally 
as  cogent  for  holding  that  the  intervener  is 
not  entitled  to  the  relief  here  sought.  The 
intervener  contracted  to  perform  the  con- 
struction w^ork,  and  agreed  to  pay  off  and 
discharge  all  liabilities  and  debts  against  the 
railway  company,  except  those  created  by  the 
issuance  of  the  bonds  and  incurred  for  oper- 
ating the  road.  This  was  the  consideration 
upon  which  rested  the  obligation  of  the  rail- 
way company  to  deliver  to  the  construction 
Mmpany  its  stock  and  bonds.  Not  later  than 
the  Ist  of  September,  as  shown  by  the  testi- 
mony, the  construction  company  ceased  to 
perform  the  construction  work  under  the 
terms  of  its  contract,  but  the  same  was  con- 
tinued by  the  railway  company.  The  credit 
of  the  latter  company  was  used  for  procuring 
material  and  lal)or  for  that  purpose,  and  its 
ramiogs  from  the  operation  of  the  road  were 
used  in  that  way.    By  reason  of  this  a  large 


floating  debt  was  created  against  the  railway 
company,  most  of  which  was  secured  by  stat- 
utory liens,  or  was  susceptible  of  being  so  se- 
cured. In  the  contract  with  the  railway  com- 
pany the  Intervener  had  bound  itself  that  In 
case  it  used  the  credit  of  the  railway  company 
in  procuring  funds  to  carry  out  the  contract 
it  would  pay  off  and  discharge  the  debts  so 
created.  It  was  further  stipulated  that  if 
the  railway  company  should  discharge  auy  of 
the  Indebtedness  incurred  "by  doing  any  of 
the  matters  therein  contracted  for,"  the  sum 
so  paid  should  be  deducted  from  the  amount 
owing  to  the  construction  company;  and  in 
case  the  railway  company  elected  to  pay  In 
Btodc  and  bonds,  then  it  should  retain  an 
amount  of  bonds  or  stock  equal  to  the  amount 
so  paid,  dollar  for  dollar.  This  left  It  clear 
that  whatever  Habiiity  might  be  Incurred  by 
the  railway  company  in  doing  any  of  the 
"matters  or  things"  contracted  to  be  done  by 
the  construction  company,  should  l>e  deemed 
the  debt  of  the  construction  company  and  not 
that  of  the  railway  company.  These  provi- 
sions of  the  contract  inured  to  the  benefit  of 
the  creditors  of  the  railway  company,  and 
gave  them  the  right,  In  the  final  settlement  of 
the  aCTaira  of  that  compajoy,  to  Insist  that  the 
construction  company,  before  being  permitted 
to  participate  In  the  distribution  of  the  assets 
of  the  railway  company,  especially  when  the 
latter  is  insolvent,  should  first  discharge  its 
own  obligations.  Davis  v.  Industrial  Mfg. 
Co.,  114  N.  C.  321,  19  S.  E  371,  23  L.  U.  A. 
822;  25  Amer.  &  Eug.  Ency.  of  Law,  551; 
Shlckle  V.  Watts,  S>4  Mo.  410,  7  S.  W.  274. 

It  is  shown  by  the  evidence  that  at  the  time 
the  receiver  was  appointed  there  was  a  float- 
ing debt  and  liens  against  the  railway  com- 
pany amounting  to  more  than  the  entire 
claim  soug{it  to  be  recovered  by  this  interven- 
tion. The  court  below  found  that  the  l)ond- 
able  value  of  the  railroad  property  was 
$965,153.57.  This  exceeds  the  value  as  fixed 
by  the  Railroad  Commission  by  $42,475.50— 
$10,553.97  more  than  the  aggregate  of  the 
value  of  all  the  accretions  alleged  to  have 
been  made  after  the  valuation  fixed  by  tiie 
Commission,  as  shown  in  Abstract  C  of  the 
pleadings  of  the  Intervener.  While  not  ac- 
cepting the  valuation  adopted  by  the  court 
as  being  the  true  bondable  value  of  the  rail- 
road property,  yet  we  shall  treat  that  as 
being  correct  in  considering  the  facts  we  here 
discuss.  The  court  further  found  that  the 
road  should  be  chargeable  with  the  following 
liabilities: 

Capital   stock    |  79,930  00 

Mortgage  bonds  actually  issued.  Includ- 
ing a  reservation  In  favor  of  Chatter- 
ton  (or  $15,000 807,000  00 

Balance  due  from  the  construction  com- 
pany, as  shown  on  the  books  of  the 
railway  company  14,376  49 

Vendors'    Hens   unpaid 40,000  00 

ToUl    1941.156  49 
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This  snm  deducted  fTom  the  bondable  valtie 
of  the  property  as  found  by  the  court  gave 
the  sum  of  $23,797.06,  for  which  judgment 
was  rendered  In  favor  of  the  intervener.  If, 
in  arriving  at  that  sum,  the  court  fixed  the 
bondable  value  of  the  road  too  lilgh,  or  fail- 
ed to  deduct  all  of  the  items  of  liability 
which  should  be  taken  into  consideration  in 
arriving  at  the  net  bondable  v«lue  remaining, 
then  it  follows  that  this  Judgment  is  wrong  to 
the  extent  of  the  error  made  in  either  way. 

I'he  uDControverted  evidence  shows  that  at 
the  time  the  receiver  was  appointed  an  equip- 
ment lien  against  the  railroad  property  was 
outstanding,  amounting  to  the  sum  of  about 
$35,000;  that  this  lien  was  in  existence  at 
the  time  the  Railroad  Commission  passed  up- 
on the  last  application  for  the  issuance  of 
bonds,  and  was  regarded  by  it  as  a  lien  which 
would  have  to  be  discharged,  or  that  sum 
would  be  deducted  in  estimating  the  amount 
of  bonds  that  should  be  authorized.  We 
think  the  court  should  have  taken  this  item 
also  into  consideration  in  determining  the 
liabilities  which  would  affect  the  amount  of 
bonds  that  might  be  issued.  Had  this  been 
done  it  would  have  more  than  extinguished 
the  difference  which  was  made  the  basis  of 
the  Judgment  in  favor  of  the  intervener.  Not 
only  should  this  item  have  been  taken  into 
consideration  in  making  that  estimate,  but 
also  other  items  of  Indebtedness  against  the 
railway  company  amounting  to  approximately 
$200,000.  These  were  debts  against  the  rail- 
way company  for  which  the  intervener  was 
directly,  or  indirectly,  responsible.  The  in- 
ten'ener  was  the  owner  of  all  the  stock  of  the 
railway  company,  and  directed  its  manage- 
ment and  policy.  It  had  either  abandoned 
the  construction  work  which  It  had  contract- 
ed to  perform  before  that  for  which  it  claims 
compensation  was  done,  or  was  carrying  it  on 
through  the  agency  of  the  railway  company, 
using  the  latter's  credit  and  Income  for  that 
purpose.  If  its  right  to  this  further  compen- 
sation was  not  lost  by  abandonment,  then  it 
cannot  escape  liability  for  the  debts  with 
which  it  loaded  the  railway  company  in 
carrying  forward  the  construction  work- 
which  the  construction  company  had  con- 
tracted to  do.  It  should  not  be  permitted  to 
reap  the  benefits  of  the  work  done,  without 
being  responsible  for  the  cost  of  accomplish- 
ing it 

But  there  Is  still  another  reason  which 
we  think  is  sufficient  to  deny  a  recovery  of 
the  intervener  in  this  case.  While  the  share- 
holders are,  in  a  sense,  separate  and  dis- 
tinct from  the  corporation,  in  many  trans- 
actions equity  will  regard  them,  for  prac- 
tical purposes,  as  being  the  same.  Aransas 
Pass  Harbor  Co.  v.  Manning,  94  Tex.  563, 
63  S.  W.  627.  The  construction  company, 
as  the  owner  of  the  railway  company,  did 
indirectly  whatever  was  done  by  the  latter. 
When  the  construction  company  received  all 
of  the  stock  of  the  railway  company  this 


carried  with  It  the  real  ownership  of  all 
the  property  rights  and  franchises  of  the 
railway  company,  and  as  long  as  it  continued 
to  own  and  hold  that  stock  It  continued  its 
complete  ownership  of  the  corporate  prop- 
erty. The  railway  corporation  was  but  a 
creature  In  the  bands  of  the  construction 
company,  and  the  stipulations  for  the  is- 
suance of  bonds  was  merely  a  method  of 
enabling  the  construction  company  to  bor- 
row money  upon  the  railway  property.  It  is 
doubtful  if  a  bond  in  the  hands  of  the  con- 
struction company,  under  the  facts  of  this 
case,  could  be  regarded  as  a  debt  in  the  sense 
that  would  authorize  that  company,  as  the 
holder,  to  share  equally  with  those  who  had 
purchased  other  bonds  for  a  valuable  con- 
sideration from  the  construction  company. 
When  the  stock  of  the  railway  company  was 
delivered  there  was  a  completed  transfer  of 
the  evidences  of  ownership  of  all  its  proper- 
ty. The  Issuance  of  the  bonds  added  nothing 
to  the  value  of  the  railway  property,  form- 
ed no  additional  compensation,  and  a  failura 
to  Issue  bonds  would  not  have  withheld  from 
the  construction  company  any  property  right. 
The  bonds  when  Issued  were  mere  promises 
to  pay  money,  and  depleted  the  value  of  the 
stock  in  proportion  to  the  number  issued  and 
sold.  To  permit  the  construction  company 
through  its  domination  to  burden  the  prop- 
erty of  the  railway  company  with  incum" 
brances,  a  part  of  which  it  may  hold,  and 
then  share  to  that  extent  with  the  bona  fide 
purchasers  of  bonds,  would  be  to  give  that 
company  the  right  to  Incumber  Its  own 
property  with  liens  In  Its  own  favor. 

This  is  not  an  action  to  foreclose  an  ex> 
isting  Hen,  but  an  equitable  proceeding  ask- 
ing that  a  lien  t>e  decreed  In  favor  of  the 
intervener,  where  under  the  terms  of  the 
contract  one  could  not  be  asserted  In  law. 
It  is  an  appeal  to  the  equitable  powers  of 
the  court.  Under  such  conditions  the  court 
should  take  Into  consideration  the  situation 
and  rights  of  the  parties  and  do  complete 
Justice  to  all,  as  near  as  may  be.  The  prin- 
ciples of  equity  forbid  that  a  ^areholder  by 
whose  dereliction  the  assets  of  an  insolvent 
corporation  had  been  depleted  could,  as  a 
creditor,  share  equally  with  other  creditors 
in  the  distribution  of  those  assets  till  he  had 
made  amends  for  bis  own  wrongs,  or  dis- 
charged his  own  obligations  to  that  corpora- 
tion. The  construction  company  still  owes 
the  debts  which  it  caused  to  be  incurred  by 
the  railway  company  in  doing  the  construc- 
tion work.  Many  of  those  debts  are  supe- 
rior, as  to  the  right  of  priority  of  payment, 
to  the  bonds,  while  others  are  upon  a  par- 
ity with  them.  In  this  manner  the  con- 
struction company  has  diminished  the  se- 
curity of  the  bondholders,  and  is  now  seeking 
to  deplete  it  still  more  by  being  admitted  to 
an  equal  right  to  share  In  that  security  for 
the  paym«tt  of  this  claim.    It  would  l>e  in- 
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equitable  and  unjust  to  permit  this  to  be 
done  without  requiring  the  construction  com- 
pany to  first  satisfy  its  debts  due  the  rail- 
way company,  or  of  having  its  claim  offset 
vith  Its  own  obligations. 

Again,  it  is  Efhown  that  the  construction 
company  subscribed  for  2,316  sbares  of  stock 
in  the  railway  company,  on  which  it  paid 
only  5  per  cent  of  the  par  value,  the  re- 
mainder never  bavlng  been  paid,  and  which 
is  still  due,  unless  the  cancellation  at  the 
instance  of  the  construction  company  may  be 
regarded  as  valid.  This  was  attempted  aft- 
er the  mortgage  was  executed  and  after  most 
of  the  bonds  were  Issued.  It  is  well  settled 
that  the  unpaid  subscriptions  of  stock  form 
a  part  of  the  assets  of  the  corporation  to 
which  the -bondholders  and  mortgagees  may 
look  for  satisfaction  of  their  claims.  Nation- 
al Bank  T.  Texas  Investment  Co.,  74  Tex. 
436,  12  S.  W.  102. 

In  the  opinion  of  the  writer  the  cancella- 
tion of  the  certificate  originally  Issued  to 
the  construction  company,  when  only  5  per 
cent  had  been  paid,  and  the  issuance  In 
lieu  thereof  of  a  certificate  for  full  paid-up 
stock  for  the  amount  that  had  been  paid  on 
the  stock  subscribed,  was  in  fraud  of  the 
rights  of  the  creditors  of  the  railway  com- 
pany. It  was  done  by  the  vote  of  the  con- 
struction company,  and  for  the  sole  purpose 
of  enabling  It  to  burden  the  property  of  its 
creature,  the  railway  company,  with  a  bond 
issue,  which  could  not  otherwise  be  done.  To 
tbe  answer  setting  up  those  facts  the  con- 
struction company  has  replied  with  a  plea  of 
limitation.  'No  principle  is  better  settled 
than  that  be  who  would  escape  the  rigors 


of  the  law,  by  a  resort  to  equity,  must  not 
himself  Invoke  the  rules  from  which  he 
fiees.  Where  the  failure  of  the  Intervener 
to  perform  Its  contractual  obligations  is  urg- 
ed against  Its  prayer  for  equitable  relief,  a 
plea  of  limitation  is  no  defense,  even  though 
an  action  at  law  for  such  damages  by  reason 
of  such  failure  might  be  barred.  SL  A.  & 
A.  P.  By.  v.  Gurley,  92  Tex.  229,  47  S.  W. 
513. 

The  Intervener  pleads  and  relies  upon  a 
settlement  which  is  alleged  to  have  been 
made  between  the  construction  company  and 
the  railway  company,  by  which  It  was  found 
that  the  latter  owed  tbe  former  the  sum  sued 
for.  We  do  not  think  tbe  facts  support  this 
contention.  The  purported  settlement  con- 
sists of  the  itemized  statement  set  forth  in 
the  exhibit  attached  to  the  petition  of  inter- 
vention, prepared  by  Turner,  the  engineer 
of  the  railway  company,  and  also  acting  in 
the  same  capacity  for  the  construction  com- 
pany, at  the  Instance  of  Walker,  the  presi- 
dent and  general  manager  of  both  companies. 
There  is  no  evidence  of  any  settlement  be- 
tween the  two  companies.  The  trial  court 
bused  its  judgment  upon  other  considerations 
and  seemed  to  ignore  any  such  a  contention. 
We  think  the  evidence  will  abundantly  Justi- 
fy us  in  finding  as  a  fact  that  there  had  been 
no  settlement  between  the'  construction  com- 
pany and  the  railway  company. 

We  deem  it  unnecessary  to  refer  in  detail 
to  all  the  assignments  of  error  filed  by  the 
trust  company  and  the  receiver. 

For  the  errors  discussed,  tbe  Judgment  of 
the  district  court  is  reversed,  and  Judgment 
here  rendered  In  favor  of  the  appellants. 
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BROWN  V.  GLOBE  PRINTING  CO. 

(Sapreme  Court  of  Missouri,  Division  No.   2. 

June  IG,  1906.     Rehearing  Denied 

July  14,   1908.) 

1.  Libel  and  Slandeb  —  Pbivileoed  Com- 
munications—Natube  OF  Procegdinos. 

A  proceeding  before  the  Governor  of  a  state 
for  the  extradition  of  a  fugitive  from  the  justice 
of  another  state,  on  the  demand  of  the  Governor 
of  the  latter  state,  is  of  a  quasi  judicial  char- 
acter, and  of  such  importance  to  the  public  that 
a  full  or  abridged  report  thereof,  if  fair  and 
impartial,  is  privileged,  though  private  rights 
may,  by  reason  of  the  report,  be  violated. 

2.  Same. 

The  rule  that,  to  justify  as  privileged  a  pub- 
lication of  proceedings,  the  proceedings  must 
have  been  directly  judicial,  or  in  a  court  of  jus- 
tice, is  extended  to  executive  and  legislative 
proceedings  and  investigations. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  §  128.] 

3.  Same. 

All  the  proceedings  with  respect  to  an  in- 
dictment after  its  return  into  court  and  in  con- 
nection therewith,  including  proceedings  for  the 
extradition  of  accused,  constitute  one  privileged 
occasion,  and  a  full  or  abridged  report  thereof, 
if  fair  and  impartial,  is  privileged,  so  far  as  the 
matters  connected  therewith  are  not  mere  hear- 
say. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig, 
vol.  32,  Libel  and  Slander,  S  127.] 

4.  Same. 

Whether  an  abridged  report  of  proceedings 
constituting  a  privileged  occasion  has  the  same 
effect  on  the  character  of  one  referred  to  as  a 
full  report  would  have  is  a  question  for  the  jury. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vo;.  32,  Ubel  and  Slander,  |  362.] 

5.  Same— "Pbivilegbd  Communication." 

The  rule  that  a  fair  account  of  the  whole 
proceedings  in  a  court  or  before  a  public  magis- 
trate, sitting  publicly,  is  a  privileged  communi- 
cation, whether  the  proceedmgs  are  on  a  trial 
or  on  a  preliminary  and  ex  parte  hearing,  im- 
plies that  there  must  be  a  hearing  of  some  kind, 
and,  in  order  that  the  ex  parte  nature  of  the 
proceedings  may  not  destroy  the  privilege,  there 
must  be  at  least  so  much  of  a  public  investi^- 
tion  as  ie  implied  in  a  submission  to  the  judicial 
mind  with  a  view  to  judicial  action, 

[Ed.  Note. — For  cases  in  noint.  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  |§  127,  12& 

For  other  deHnitionB,  sae  Words  and  Phrases, 
vol.  6,  pp.  5592-5598.] 

6.  Same. 

The  rule  that  a  publication  of  judicial  or 
quasi  judicial  proceedings  in  cases  of  civil  char- 
acter may  be  privileged,  on  the  ground  of  public 
interest,  must  apply  to  criminal  cases,  for  the 
public  bave  as  much  interest  in  a  criminal  as 
in  a  civil  proceeding. 

[Ed.  Note. — For  ca.ses  in  point,  see  Gent.  Dig. 
vol.  32,  Libel  and  Slander,  |  127.] 

7.  Same. 

A  publication  is  not  shorn  of  its  privileged 
character  because  it  is  abridged,  provided  it  re- 
mains fair  and  impartial. 

8.  Same. 

Full  or  abridged  reports  of  a  legal  proceed- 
ing continued  from  day  to  day,  if  as  fair  and 
impartial  as  the  circumstances  will  permit,  are 
privileged ;  but  all  comment  on  the  case  must 
be  deferred  until  the  proceedings  terminate. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  {  127.] 

9.  Same. 

The  headlines  of  a  newspaper  publication 
of  the  report  of  judicial  or  quasi  judicial  pro- 


ceedings are  not  a  part  of  the  proceedings,  but 
are  the  voluntary  statements  of  the  publisher. 

10.  Same. 

The  headlines  of  a  newspaper  publication 
of  a  report  of  extradition  proceedings  before  the 
Governor  of  a  state:  "Ziegler's  [alleged  fugi- 
tive's] Lawyer  calls  Brown  [prosecuting  attor- 
ney] Liar.  Accuses  Him  of  Perjury.  iSeclares 
if  Mi»!ourian  Visits  New  York  He  Will  be  Ar- 
rested. Insists  Cole  County  Prosecutor  Made 
Affidavit  He  Knew  Was  False"— are  not  priv- 
ileged, and  are  libelous,  even  though  the  matter 
could  be  deemed  otherwise  privileged,  since  the 
publication  was  equivalent  to  a  comment  unnec- 
essary to  a  fair  report  of  the  proceedings  and 
likely  to  raise  inferences  detrimental  to  the  pros- 
ecuting attorney. 

[Ed.  Note.- For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  S  127.] 

11.  Same. 

While  words  reflecting  on  the  "character  of 
an  individual,  spoken  or  written  in  due  course 
of  a  judicial  or  quasi  judicial  proceeding,  if 
pertinent  to  the  issue,  are  privileged,  the  privi- 
lege does  not  allow  the  publication  of  the  defam- 
atory words  in  a  newspaper,  though  the  publica- 
tion is  made  in  good  faith  and  as  a  matter  of 
news. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  |  127.] 

12.  Same. 

A  publication  of  only  sncfa  parts  of  the 
brief  of  counsel  appearing  in  behalf  of  an  alleged 
fugitive  in  proceedings  for  his  extradition  as 
reflected  on  the  character  and_  integrity  of  the 
prosecuting  attorney  instituting  the  criminal 
prosecution,  and  imputing  to  him  crime,  is  not 
privileged. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  1 127.] 

13.  Same— Actions— Vekdict-Effbct. 
Where  the  question  whether  a  publication 

was  a  libel  and  was  properly  the>subject  of  an 
action  for  damages  was  submitted  to  the  jury, 
and  they  were  told  that  on  this  question  tliey 
were  the  judges  of  the  law  as  well  as  the  facts, 
a  verdict  awarding  compensatory  and  punitive 
damages  was  a  finding  that  the  article  was  a 
libel  and  not  privileged. 

14.  Appeal  and  Errob  —  Invitino  Ebbob  — 
Right  to  Complain. 

A  party  cannot  predicate  error  on  the  action 
of  the  court  in  giving  an  instruction  asked  by 
himself. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  $§  3602-3604.] 

15.  Same. 

Where  the  court  gave  an  instruction  re- 
quested by  a  party  and  refused  another  request- 
ed instruction,  the  party  could  not  predicate 
error  either  on  the  refusal  of  the  one  or  the 
giving  of  the  other  instruction,  on  the  ground 
that  if  the  instruction  refused  was  properly  re- 
fused because  it  misstated  the  law,  the  instruc- 
tion given,  containing  a  similar  statement  of 
the  law,  was  improperly  given. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  3602-3604.] 

16.  Libel  and  Slandeb—Actionb— Question 
fob  Court— Privileged  Occasion. 

It  is  for  the  court  to  determine  whether 
the  occasion  on  which  an  alleged  defamatory 
statement  was  made  was  such  as  to  render  the 
statement  privileged. 

[EM.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  (  362.] 

17.  TrIAI^INSTBUCTIONB— REQUBSTa. 

It  is  proper  to  refuse  an  instruction  in  ef- 
fect covered  by  the  instructions  given. 

[Ed.  Note. — For  cases  in  point  8e«  Cent  Dig. 
vol.  46,  Trial,  8{  651-G59.] 
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IS.  LiBZX     AKD     SlANDEB— PBITIUSOKD     OOH- 
MUJflCATlON. 

One  ia  not  at  liberty,  after  the  terminaticm 
of  a  legal  proceeding  and  the  rendition  of  the  de- 
cision therein,  to  publish  excerpts  from  briefs 
of  coDnsel  which  reflect  on  the  character  of  an- 
other, and  a  publication  of  such  excerpts  22 
days  after  the  filing  of  the  brief,  and  2  dajs 
after  the  rendition  of  the  decision,  is  not  priv- 
ileged. 

|1^.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  32,  Libel  and  Slander,  S  127.] 

19.  Same — Malice— E^rIDENCB. 

While  a  condensed  report  of  proceedings 
constituting  a  privile^d  occasion,  U  prepared 
faithfully  and  truly,  is  privileged,  the  suppres- 
-i<^  of  parts  of  the  testimony  in  the  proceed- 
ings, which  would  qualify  the  defamatory  mat- 
ter contained  in  the  report,  is  evidence  of  malice, 
which  destroys  the  privilege. 

(Ed.  Note. — For  cases  in  point,  see  Oeut.  Dig. 
VOL  32,  Ubel  and  Slander,  I  127.] 

20.  Same. 

The  jury,  in  determining  whether  one  sued 
for  libel  was  actuated  by  actual  malice  or  ili- 
will  toward  the  person  defamed  when  it  pub- 
lished the  libel,  may  take  into  consideratioa 
the  character  of  the  publication  itself. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
ToL  32,  Libel  and  Slander,  {  363.] 

2L  Sake. 

Where,  on  a  trial  for  libel  for  publishing  an 
article  relating  to  extradition  proceedings  be- 
fore a  Governor,  malice,  though  not  disclosed 
by  direct  evidence,  was  inferable  from  the  pub- 
lication itself,  and  from  the  facts  that  part  of 
the  testimony  on  the  hearing  which  would  have 
i)ualified  the  defamatory  matter  complained  of 
was  omitted,  and  that  only  such  part  of  a  brief 
of  counsel  was  published  as  related  to  the  charge 
of  perjury  made  against  plaintiff,  the  refusal  to 
submit  affirmatively  the  defense  of  privilege  was 
not  erroneous  becanae  of  want  of  evidence  on 
which  to  predicate  it. 

22.  TbIAI/— IRSTBT;OTIOIT»— REQT7E8T8. 

W^here  an  instruction  ^iven  by  the  court  Is 
not  misleading,  a  party  desiring  a  more  pointed 
instruction  must  request  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  H  628-641.] 

23.  Sajie. 

The  court  is  not  reqaired  to  give  instruc- 
tions of  its'  own  motion  in  a  civil  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i  627.J 

24.  Same. 

An  instruction  failing  to  give  any  statement 
of  fnc's  from  the  evidence  on  which  a  verdict 
for  defendant  could  be  found  was  not  erroneous, 
where  no  such  facts  were  disclosed  by  the  evi- 
dence. 

(Ed.  Note. — For  maes  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  {{  396-612.] 

25.  Appeal  and  Ebrob— Ebbok  m  Fatob  or 

PaBTT  COSIP1.AIRING. 

A  p>arty  cannot  complain  of  an  error  operat- 
ing in  his  own  favor. 

[Ed.  Note. — For  esses  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  §S  4052-4062.] 

28.  TBIAI,— INSTBUCTIONS. 

It  is  not  necessary  that  an  instruction 
should  refer  to  another,  or  that  the  issues  in- 
volved should  be  presented  to  the  jury  in  one  in- 
stroction.  and  where  the  instructions  taken  as  a 
whole,  fairly  present  the  issues  and  are  not  cal- 
CDlated  to  mislead  the  jury,  they  are  aulficient 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  46,  Trial.  fS  70»-71&] 
27.  Libel  and  Slandeb— Right  to  Recovbbt. 

A  publication  of  an  article,  which  is  libel- 
oos  per  se,  and  which  is  not  privileged,  e^ves  to 
'^  pecMo  defamed  the  right  to  a  verdict 


28.  Same— Damages. 

The  jury  are  the  sole  judges  of  the  damages 
to  be  awarded  for  the  publication  of  a  libelous 
article,  and  their  finding  will  not  be  disturbed 
unless  the  verdict  is  so  excessive  as  to  clearly 
indicate  that  it  was  the  result  of  bias  and  prej- 
udice. 

29.  Same. 

In  an  action  for  newspaper  libel  based  on 
an  article  charging  an  attorney  with  committing 
perjury  while  acting  as  prosecuting  attorney 
of  a  county,  a  verdict  of  $2,000  actual  damages 
and  $10,000  punitive  damages  is  not  excpssive, 
where  malice  is  inferable  from  the  publication 
itself,  and  from  the  fact  that  matter  which 
would  have  explained  the  defamatory  words  was 
omitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  ji  353.] 

Appeal  from  Circuit  Court,  Cole  County; 
Wm.  H.  Martin,  Judge. 

Action  by  Frank  M.  Brown  against  the 
Globe  Printing  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Atiinued. 

Ashley  C.  Clover  and  W.  8.  Pope,  for  ap- 
pellant Edwin  Sliver  and  J.  L>,  Smith,  for 
respondent 

BURGESS,  J.  This  is  an  action  for  dam- 
ages for  libel.  Plaintiff  recovered  judgment 
for  $2,000  actual  damages  and  $10,000  puni- 
tive damages  against  the  defendant,  from 
which  judgment,  after  Ineffectual  motions 
for  a  new  trial  and  In  arrest,  defendant  ap- 
pealed. 

The  petition  sets  forth,  In  substance:  That 
plaintiff  Is  a  citizen  of  this  state  and  an  at- 
torney at  law,  engaged  in  the  practice  of 
his  profession  at  Jefferson  City,  Cole  coun- 
ty. Mo.;  th.Ht  defendant  is  a  business  corpo- 
ration of  this  state,  with  a  capital  stock  of 
$500,000,  and  at  the  times  mentioned  in  the 
petition  was  engaged  in  printing,  publishing, 
and  selling  a  dally  and  other  editions  of  a 
newspaper  named  and  styled  the  "St  Louis 
Globe-Democrat";  that  the  defendant  coriio- 
ration  is  the  sole  owner  of  said  newspaper, 
and  printed  the  same  in  the  city  of  St  Louis. 
Mo.,  where  it  has  its  principal  oflS^ce,  uud 
published,  circulated,  and  sold  the  same  not 
only  in  St  tiouis,  but  in  different  counties  of 
this  state,  including  Cole  county,  and  also 
in  the  states  of  Illinois,  Texas,  Arkansas, 
Kansas,  Iowa,  the  Indian  Territory,  and  else- 
where; that  the  circulation  of  said  news- 
paper exceeded  100,000  copies;  that  on 
February  2,  1904,  and  prior  thereto,  there 
was  pending  at  the  city  of  AltMiny,  N.  Y.,  be- 
fore the  Governor  of  New  York,  a  certain 
extrudltlon  proceeding  wherein  tlie  Governor 
of  Missouri  sought  to  obtain  the  extradition 
from  the  state  of  New  York  of  one  William 
Ziegler,  charged  by  Indictment  in  the  circuit 
court  of  said  Cole  county,  Mo.,  with  the 
crime  of  bribery,  alleged  In  said  indictment 
to  have  been  committed  by  said  Ziegler  in 
said  Cole  coimty.  Mo.;  that  defendant,  on 
February  8,  19(M,  In  the  dally  edition  of  its 
said  newspaper,  having  reference'  to  the 
aforesaid  extradition  proceeding,  wrongfully, 
wickedly,  and  with  malice  printed  and  pnb- 
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llBbed,  concerning  plaintiff,  In  manner  and 
form  as  follows,  the  following  false,  libelous, 
and  defamatory  words  and  matters,  to  wit: 

"Zlegler's  Lawyer  Calls  Brown  Liar. 

"Accusea  Him  of  Perjury. 

"Declares  if  Missourlan  Visits  New  Yorit  He 
Will  Be  Arrested. 

"Insists  Cole  County  Prosecutor  Made  Af- 
fidavit He  Knew  Was  False. 

"Special  Dispatch  to  tlie  Globe-Democrat — 
New  York,  February  2.  Gov.  Odell's  deci- 
sion, made  public  yesterday,  denying  the  re- 
quest of  Gov.  Dockery  of  Missouri  to  sur- 
render William  Zlegler  of  New  York  to  the 
Missouri  authorities  for  extradition,  has  for 
the  present  at  least  brought  to  a  definite  and 
unsuccessful  and  the  attempts  to  get  the 
New  York  capitalist  into  the  state  of  Mis- 
souri to  stand  trial  on  the  charge  of  perju- 
ry. The  decision  leaves  Zlegler  in  the  some- 
what awkward  position  of  being  unable  to 
leave  this  state  without  the  liability  of  ar- 
rest and  a  possible  repetition  of  the  proceed- 
ings before  the  Governor  of  another  state, 
and  the  certainty  of  being  arrested  and  tried 
if  he  should  visit  Missouri.  It  Is  probable 
that  Mr.  Zlegler  will  take  all  possible  steps 
to  have  the  Missouri  indictment  quashed. 
In  fighting  the  application  for  extradition,  Mr. 
Zlegler  employed  the  most  eminent  available 
counsel,  including  Edward  Lauterbach,  Nlc- 
oll,  Anable  &  Lindsay  and  Bowers  &  Sands. 
The  thoroughness  with  which  these  lawyers 
went  Into  the  merits  of  the  case  is  sure  to 
make  it,  with  the  Governor's  decision,  a 
leading  case  In  all  matters  aftectlng  extra- 
dition. The  brief  of  John  M.  Bowers,  which 
was  followed  rery  closely  by  Attorney  Gen- 
eral Cuneen  In  the  opinion  upon  which  the 
Governor  based  his  decision.  Is  an  Interest- 
ing one. 

"Charges  Brown  with  Perjury. 

"It  Is  noteworthy.  In  connection  with  the 
case,  that  the  danger  of  arrest  which  Mr. 
Zlegler  undergoes  by  visiting  Missouri  Is 
offset  by  an  equal  danger  which  Prosecuting 
Attorney  Brown  of  Cole  county  is  under  if 
he  at  any  time  visits  this  state.  In  his  brief, 
Mr.  Bowers  openly  charges  Brown  with  de- 
liberate and  criminal  perjury,  and  Mr.  Bow- 
ers does  not  hesitate  to  say  that,  upon  his 
Advent  Into  this  state.  Brown  will  be  Instant- 
ly arrested,  and  his  Indictment  for  perjury 
sought  for.  In  his  brief,  Mr.  Bowers  says, 
among  other  things: 

"'What  is  your  excellency  asked  to  do? 
You  are  asked  to  consign  Mr.  Zlegler  to  the 
prosecuting  attorney  of  the  county  of  Cole, 
in  the  state  of  Missouri,  for  trial  on  an  in- 
dictment founded  on  the  evidence  of  his 
enemies.  This  prosecuting  attorney  of  the 
county  of  Cole  made  an  affidavit  upon  which 
was  put  In  motion  the  machinery  of  the  Con- 
stitution under  which  Mr.  Zlegler's  extra- 
dition was  sought    It  was  false  as  to  every 


allegation  as  to  Zlegler's  filght  Mr.  Zlegler 
sent  a  respectful  message  to  the  Governor 
of  the  state  of  Missouri,  asking  that  his 
prosecuting  attorney  of  the  county  of  Oole 
be  produced  before  your  excellency,  to  repeat 
the  oath  he  had  made  by  which  the  ma- 
chinery of  the  law  as  to  extradition  had  been 
set  in  motion.  He  declined  to  come,  and 
at  page  76  of  the  stenographer's  minutes  of 
the  proceedings  , before  your  excellency.  It 
was  openly  conceded  that  he  had  no  knowl- 
edge of  the  matters  he  swore  In  this  regard. 

"'Makes  Open  Charges. 

"  'What  does  this  mean?  We  openly  charg- 
ed before  your  excellency  upon  the  hearing 
that  an  official  of  a  state  had  committed  per- 
jury pure  and  simple  upon  which  he  Insti- 
tuted a  procedure  of  this  nature,  committed 
a  crime  of  the  highest  grade.' 

"The  one  fact  which  the  state  of  Missouri 
concedes  it  had  to  prove  to  dei>rlTe  a  citizen 
of  the  state  of  New  York  of  his  freedom  and 
transport  him  to  the  state  of  Missouri  was 
that  he  had  been  present  In  that  state  at  a 
certain  time.  Mr.  Brown,  the  prosecuting 
attorney  who  Is  to  try  him,  made  an  afiida- 
vit  of  that  fact  Mr.  Brown  knew  It  was  un- 
true when  he  made  it  Even  If  he  swore 
to  facts  as  true  of  which  he  had  no  knowl- 
edge. It  was  perjury." 

The  petition  then  avers  that  at  the  times 
referred  to  In  said  publication  plaintiff  was 
the  duly  qualified  and  acting  prosecuting  at- 
torney of  Cole  county.  Mo.,  and  that  the 
terms  "Brown,"  "Mr.  Brown,"  "Cole  County 
Prosecutor,"  "Prosecuting  Attorney  Brown  of 
Cole  County,"  etc.,  as  used  In  said  publica- 
tion, all  have  reference  to  and  mean  the 
plaintiff.  The  petition  further  states:  That 
the  defendant  published,  sold,  and  circulated 
the  edition  of  its  newspaper  containing  said 
false  and  defamatory  matter  concerning 
plaintiff  in  Cole  county.  Mo.,  and  elsewhere 
In  the  state  of  Missouri,  as  also  in  the  states 
of  Arkansas,  Texas,  Illinois,  Iowa,  Kansas, 
the  Indian  Territory,  and  elsewhere;  that 
the  defendant  In  the  manner  and  by  the 
means  aforesaid,  did  falsely,  maliciously,  and 
wickedly  publish,  circulate,  and  give  cur- 
rency to  the  charge,  among  other  things,  that 
plaintiff  had  committed  the  atrocious  and 
abominable  crime  of  perjury ;  and  that  plain- 
tiff, by  said  wrongful  acts  and  conduct  of 
the  defendant  has  been  greatly  injured  and 
damaged  In  his  good  name  and  reputation, 
and  his  feelings  and  estate,  as  an  attorney 
at  law,  and  in  his  business  pursuits.  Plain- 
tiff, In  his  petition,  prays  judgment  for  actu- 
al damages  In  the  sum  of  $20,000,  and  for 
punitive  damages  in  the  sum  of  $20,000. 

The  answer  to  the  petition  denied  every 
allegation  thereof,  except  such  as  were  spe- 
cifically admitted,  and  sets  up,  in  substance, 
the  following  defenses:  That  the  article  com- 
plained of  in  plaintiff's  petition  was  a  fair, 
correct,  and  truthful  report  of  both  the  oral 
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and  printed  argument  of  the  attorneys  of 
said  Ziegler,  made  In  the  course  of  the  bear- 
ing before  the  Grovemor  of  Xew  York.  That 
the  application  for  the  eztradiction  of  Ziegler, 
with  all  proceedings  in  connection  therevrith, 
was  ancillary  to  and  a  part  of  the  criminal 
prosecution  of  said  Ziegler,  begun  by  the  fil- 
iBg  of  the  Indictment  against  him  in  the 
circuit  court  of  Cole  county.  Mo.,  and  there- 
fore concerned  the  administration  of  Justice 
in  Mlssoiiri.  That  the  defendant,  as  a  pub- 
lisher of  a  public  journal,  made  the  publica- 
tion complained  of  for  the  purpose  of  giving 
public  Information  In  regard  to  the  adminis- 
tration of  Justice,  and  as  a  matter  of  news, 
and  without  malice.  That  said  publication 
was  prlTlleged  In  law.  That  the  aflSdavit  of 
plaintiff  ux)on  which  is  based  the  charge  of 
perjury  In  the  publication  complained  of  was 
made  by  plaintiff  upon  information  and  in 
the  course  of  his  official  duty,  and  not  upon 
his  personal  knowledge,  and  as  a  fact,  and 
plaintiff  could  not  be  guilty  of  perjury  in 
making  same,  and  this  was  so  understood  by 
ail  who  saw  and  read  the  publication.  That 
the  article  complained  of  is  a  true  report  of  a 
charge  and  accusation  against  plaintiff  here- 
in, made  by  one  Jotm  M.  Bowers,  an  attorney 
for  said  William  Ziegler,  in  the  course  of  said 
extradition  proceedings,  and  the  article  clear* 
ly  and  explicitly  states  tliat  the  charge  and 
accusation  was  made  by  the  said  Bowers,  and 
it  was  published  by  defendant  without  ap- 
proval. Indorsement,  injurious  comment,  or 
malice,  and  as  a  matter  of  news.  By  way  of 
mitigation  of  damages,  the  answer  pleaded 
that  the  paid  charge  and  accusation  against 
plaintiff  was  made  by  said  John  M.  Bowers, 
an  attorney  for  said  Ziegler  in  said  extradi- 
tion proceeding  on  the  hearing  of  the  same, 
that  the  article  complained  of  so  states,  and 
tliat  it  was  published  by  defendant  without 
approval,  indorsement,  injurious  comment,  or 
malice,  and  as  a  matter  of  news.  That  the 
news  and  information  as  to  said  extradition 
proceedings  was  largely  sought  for  and  chron- 
icled in  the  daily  press  of  the  country,  and 
ttiat  defendant  published  many  articles  in  re- 
gard to  said  extradition  proceedings,  and  that 
the  article  complained  of  was  first  published 
on  February  2,  1904,  In  The  Brooklyn  Eagle, 
a  reputable  Journal,  published  in  the  city  of 
Xew  York,  and  was  sent  to  defendants.  In 
the  due  coarse  of  its  business,  as  the  publish- 
er of  a  newspaper,  by  Its  New  York  corres- 
pondent, and  that  It  was  published  by  defend- 
ant in  good  faith,  without  «ither  malice  or 
negligence,  and  without  any  purpose  to  In- 
jure or  damage  the  plaintiff.  That  on  the 
same  day  the  article  complained  of  was  pub- 
lished by  defendant,  other  reputable  newspa- 
pers, acting  independently  of  each  other,  pub- 
lished of  and  concerning  the  plaintiff  state- 
ments similar  to  those  pablished  by  the  de- 
fendant 

Plaintiff,  In  his  reply  to  said  answer,  de- 
nied that  the  article  in  question  was  a  fair, 
correct,  and  truthful  report  of  the  oral  and 
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printed  argument  of  the  attorneys  of  said 
Ziegler  made  In  the  course  of  said  hearing, 
and  denied  that  the  said  publication  was  priv- 
ileged; denied  that  the  matters  set  forth  in 
said  publication  were  obtained  during  the 
progress  of  the  hearing  of  said  extradition 
proceeding  before  the  Governor  of  New  York, 
but  that  said  publication  was  copied  by  de- 
fendant's reporter  or  correspondent  from  a 
newspaper  published  In  the  state  of  New 
York,  and  was,  so  far  as  It  related  to  plain- 
tiff, an  nnfair  and  arbitrary  selection  from 
the  brief  of  the  counsel  of  William  Ziegler 
referred  to  in  defendant's  answer  of  that 
part  of  said  brief  which  maliciously,  widced- 
ly,  and  falsely  assailed  and  reflected  on  plaln- 
tltrs  personal  honor  and  official  and  personal 
integrity;  denied  that  said  publication  was 
made  in  manner  and  form  or  under  such  cir- 
cumstances as  to  make  it  privileged.  In  law; 
admitted  that  said  affidavit  was  made  by 
plaintiff  on  information  received  from  others 
and  in  the  course  of  his  official  duty,  but  de- 
nied that  plaintiff  could  not  be  guilty  of  per- 
jury or  of  knowingly  making  a  false  affidavit 
In  so  making  said  affidavit;  denied  that  this 
wtas  so  understood  by  all  who  saw  and  read 
the  publication;  denied  ttiat  said  article 
complained  of  was  a  true  report  of  a  charge 
and  accusation  made  by  said  John  M.  Bowers, 
an  attorney  for  said  Ziegler,  and  averred 
that,  if  such  were  the  fact,  it  would  not  con- 
stitute any  defense  for  the  defendant  in  this 
action;  denied  that  the  article  complained  of 
explicitly  states  that  the  charge  and  accusa- 
tion was  made  by  said  Bowers  against  plain- 
tiff, and  that  it  was  published  without  ap- 
proval, indorsement,  injurious  comment,  or 
malice;  also,  denied  that  said  article  was 
published  by  defendant  without  malice  or  un- 
der mitigating  circumstances. 

In  support  of  his  ease,  plaintiff  testified  at 
the  trial:  That  be  had  lived  24  years  In  Jef- 
ferson City,  Mo.;  tliat  be  was  a  practicing 
attorney  on  February  3,  1904,  and  prior  to. 
that  time,  and  on  said  date  he  was  temporary 
prosecuting  attorney  of  Cole  county.  Mo.; 
that  he  was  appointed  as  said  officer  on  No- 
vember 14,  1903,  and  the  appointment  contin- 
ued until  February  15,  1904;  that  he  was 
married  and  had  a  family  of  five  children, 
ranging  in  ages  from  22  to  4  years ;  that  he 
was  a  subscriber  to  the  Globe-Democrat,  which 
published  said  article,  and,  so  far  as  he  knew, 
no  retraction  of  or  apology  for  the  publication 
complained  of  had  been  made  by  the  paper; 
and  that  said  publication  had  caused  him 
mental  pain  and  humiliation.  On  cross-ex- 
amination, the  plaintiff  stated:  That  he  did 
not  know  whether  the  publication  of  the  ar- 
ticle in  question  had  affected  his  standing  as 
a  citizen  or  lawyer  in  the  community,  and 
did  not  know  that  it  had  injured  him  in  his 
business  or  social  relations;  that  he  had  nor 
personal  knowledge  of  any  Injury  done  him, 
socially  or  professionally,  outside  of  Cole 
county  by  said  publication.  He  further  stated 
that  be  knew  of  no  111  feeling  on  the  part  of 
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the  Globe-Democrat  or  Its  officers  against 
lilm,  tbat  since  the  publication  of  tbe  said 
article  he  had  been  appointed  by  the  curators 
of  the  State  University  to  look  after  the  col- 
lateral inheritance  tax,  that  the  application 
for  the  extradition  of  Ziegler  was  made  on 
November  16,  1903,  and  that  plaintiff  made 
the  aflida.vlt  upon  the  Information  communi- 
cated to  Aim  by  Attorney  General  Crow,  who 
had  been  before  tbe  grand  Jury,  and  who 
went  over  the  facts  with  plaintiff.  Thomas 
Holllngshead,  business  manager  of  tbe  de- 
fendant, testified,  on  behalf  of  plaintiff:  That 
the  defendant  company  publishes  tbe  Globe- 
Democrat,  and  had  been  doing  so  since  tbe 
year  1876.  That  the  dally  circulation  of  tbe 
paper  In  February,  1904,  was  from  75,000  to 
100,000,  possibly  125,000  copies.  Witness  said 
tbat  the  defendant  has  subscribers  In  Cole 
county,  Mo.,  and  that  the  paper  circulates  in 
all  the'  western  and  southwestern  states. 
Tbat  the  paper  Is  published  In  St.  Loula,  and. 
In  the  opinion  of  witness,  there  were  sub- 
scribers to  the  paper  in  every  county  In  Mis- 
souri. That  the  capitalization  of  defendant 
company  was  a  half  million  of  dollars.  That 
It  owns  an  eight-story  bride  building  in  St. 
Louis  worth  from  $300,000  to  $400,000,  and 
that  the  value  of  defendant's  newspaper  prop- 
erty was  prol>ably  two  and  a  half  million  dol- 
lars. The  witness  further  testifies  that  the 
article  complained  of  was  published  by  de- 
fendant in  an  effort  to  publish  ail  the  news 
occurring  over  the  country,  especially  in  Mls- 
soiuri,  and  as  a  matter  of  public  interest.  He 
did  not  know  tbat  prior  to  the  publication  of 
said  article  that  any  attempt  was  made  to 
interview  plaintiff  to  ascertain  the  correctness 
of  the  articles,  nor  did  he  know  that  any 
offer  of  retraction  or  apology  had  been  made 
since  It  was  published.  Three  witnesses  tes- 
tified for  plaintiff  that  his  general  reputation 
and  social  standing  in  the  community,  about 
the  3d  of  February,  1904,  was  good,  and 
said  witnesses  further  testified  to  the  effect 
that,  so  far  as  they  knew,  plalntiflTs  reputa- 
tion and  social  standing  was  as  good  at  the 
time  of  the  trial  as  before  tbe  article  com- 
plained of  was  published. 

Defendant  read  In  evidence  the  stenogra- 
pher's report  of  the  extradition  hearing  be- 
fore Gov.  Odell,  of  New  York,  which  report 
included  the  arguments  of  counsel,  remarks 
of  Gov.  Odell,  some  letters,  telegrams,  and 
affidavits  produced  at  said  hearing,  aud  the 
testimony  of  several  witnesses  thereat,  all  of 
which  tended  to  show  that  Ziegler  was  la 
the  city  ot  New  York,  and  not  in  Missouri, 
on  March  19,  1901,  to  which  date  Gov.  OdcU 
restricted  the  proof  on  said  hearing.  The' 
evidence  Introduced  by  the  state  of  Missouri 
on  said  hearing  wm  also  read  In  evidence 
on  the  trial  of  tbe  present  case,  which  evi- 
dence went  to  show  that  said  Ziegler  was 
in  Missouri  on  March  19,  1901.  Defendant 
also  read  in  evidence  the  deposition  of  John 
M.  Bowers,  one  of  tbe  counsel  for  Ziegler 
in  the  extradition  bearing  before  Gov.  Odell, 


and  who  stated  tbat  said  hearing  was  on  De- 
cember 7,  1903,  and  that  the  brief  filed  wltb 
Gov.  Odell  was  prepared  by  him.    Tbe  wit- 
ness stated  that  be  had  read  the  record  of  tlie 
proceedings   in  said   matter,   that   the   same 
was  correct,  and  that  the  statements  there- 
in purported  to  tiave  been  made  by  him  were 
in  fact  80  made  by  him.    He  further  testified 
that  the  quotation  from  the  brief  set  fortli 
in  the  article  complained  of  constituted  but 
a  small  part  of  the  same,  and  was  only  a 
portion  of  the  argument  on  one  point.     On 
cross-examination,   he  stated  tbat  the  brief 
was  sent  to  Gov.  Odell  on  January  11,  1904, 
and  doubtless  reached  him  on  January   12, 
1904,  and  ttiat  Gov.  Odell's  decision  on  tbe 
extradition  proceeding  was  made  on  February 
1,    1904.     Defendant    read   in   evidence   tbe 
printed  brief  of  witness  Bowers  in  said  extra- 
dition proceeding,  which  brief  consisted  of 
about  43  pages  of  printed  matter,  subdivided 
Into  two  points  or  headings.    The  deposition 
of  Harry  B.  Whiting,  the  New  York  corres- 
pondent of  the  St  Louis  Globe-Democrat,  was 
also   read  in  evidence  by  defendant.     This 
witness  testified:  That  he  sent  to  the  defend- 
ant the  articles  complained  of  in  this  action; 
that  on  the  evening  of  February  2,  1904,  be 
discovered  tbe  article  in  the  Brooklyn  Eagle; 
tbat  he  clipped  the  story  word  for  word  from 
the   Eagle  and  sent  It  by  telegraph  to  tbe 
Globe-Democrat;    tbat  he  did  so  because   it 
was  a  matter  of  local  interest;  and  that  he 
did  not  know  Mr.  Brown,  Mr.  Ziegler,  or  Mr. 
Bowers,  and  he  was  still  In  the  employment 
of  the  Globe-Democrat     On  cross^xamlna- 
tlon,  he  testified:  That  the  article  as  publish- 
ed contained  all  he  wired;   that  he  did  not 
furnish  the  "heads"  to  said  article;  that  he 
had  not  seen  a  copy  of  Mr.   Bowers'   brief 
when  he  sent  the  article  to  the  defendant; 
that  he  was  not  present  at  the  bearing  before 
Gov.  Odell  on  December  7,  1908,  and  bad  not 
seen  a  copy  of  the  testimony  taken  at  that 
hearing;   and  that,  prior  to  the  article  com- 
plained of,  he  had  not  sent  to  defendant  any 
article  or  story  referring  to  the  prejury  charge 
against  plaintiff.     Defendant   also   read    In 
evidence  various  articles  t>earlng  on  the  Zieg- 
ler extradition  matter,  published  in  the  Globe- 
Democrat  at  different  times  between  Novem- 
ber 14,  1903,  and  February  1,  1904.    These 
publications  consisted  of  correspondence  dat- 
ed at  Jefferson  City,  Albany,  and  New  York 
City,  and  relate  to  different  matters  connect- 
ed  with   tlie  Ziegler  extradition  proceeding 
from  the  time 'Ziegler  was  Indicted   In  tbe 
circuit  court  of  Cole  county.  Mo.,  until  tbe 
final  decision  of  Gov.  Odell,  at  Albany,  on 
February  1,  1904,  refusing  to  honor  the  requi- 
sition for  Ziegler  made  by  tbe  Governor  of 
Missouri.     One  of  these  articles,  dated  No- 
vember 14,  1903,  purporting  to  be  a  special 
dispatch  from  Jefferson  City,  Mo.,  contained 
the  following   paragraph   with   reference  to 
plaintiff:  "Frank  Brown,  who  was  temporari- 
ly apppolnted  Stone's  successor,  it  Is  being 
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told  on  the  streets  to-nlgbt,  has  himself  an- 
tagonized Judge  Hazell,  and  the  latter  Is  al- 
ready bitterly  criticised  for  the  selection  of 
Mr.  Brown,  who  Is  not  looked  upon  as  being 
regular  In  hla  Democracy;  he  having  gone 
oTcr  to  the  'gold  bugs.'  Because  of  this  fact, 
he  lost  his  place  as  official  reporter  of  the  state 
Supreme  Court  The  silver  wing  of  the  par- 
ty will  carry  this  into  the  contest  against 
Judge  Hazell,  who  Is  a  candidate  for  re-elec- 
tion." Defendant  then  read  In  evidence  a 
certified  copy  of  the  requisition  papers,  that 
is  to  say,  the  requisition  made  by  Gov.  Dock- 
ory  for  the  arrest  and  delivery  of  Ziegler  to 
the  Missouri  authorities;  also,  the  application 
of  j>IaiDtifr,  as  prosecuting  attorney  of  Cole 
county.  Mo.,  to  Gtov,  Dockery  for  the  Issu- 
ance of  the  requisition  on  the  €iOvemor  of 
New  York,  with  accompanying  documents, 
including  the  Indictment  found  against  Zieg- 
ler for  bribery  by  the  Cole  county  grand  jur- 
ors. Over  the  objection  of  plaintiff,  defend- 
ant read  in  evidence  a  publication  of  similar 
nature  to  the  article  complained  of  In  this 
action,  and  bearing  same  date,  published  in 
the  St  Louis  Republic,  and  which  latter  ar- 
ticle Is  the  subject  of  a  similar  suit  pending 
In  this  court 

Plaintiff,  in  rebuttal,  read  In  evidence  the 
article  printed  in  the  Brooklyn  Eagle  of  Feb- 
ruary 2,  1904,  being  the  publication  referred 
to  by  witness  Whiting  as  the  one  from  which 
he  copied  the  article  sued  on.  Bald  Brooklyn 
Eagle  article,  in  addition  to  the  matter  ex- 
tracted therefrom  by  defendant's  correspond- 
ent and  published  in  defendant's  newspaper 
on  February  3,  1904,  contained  the  following: 
"There  are  many  references  in  the  brief  to 
Evelyn  B.  Baldwin  and  the  part  he  took  in 
urging  the  Ziegler  indictment  One  of  these 
references  Is  worded  as  follows :  The  state  of 
Missouri  produces  the  affidavit  of  Evelyn  B. 
Baldwin.  Baldwin's  threats  to  Injure  Ziegler 
were  sufficiently  proven  by  Mr.  Zlegler's  an- 
swer and  the  accompanying  affidavits  filed 
with  your  excellency,  none  of  which  have 
been  questioned  or  contradicted.  Baldwin 
swears  that  In  March,  1901,  Ziegler  told  him 
that  he  liad  to  go  to  Missouri  before  the  Mis- 
souri Legislature  adjourned;  tliat  Ziegler  was 
going  out  to  crush  the  alum  baking  powder 
people;  that  about  the  middle  of  March,  1901, 
he  wmt  to  the  Forty-Second  street  railway 
station  In  New  York  City  with  Mr.  Ziegler, 
who  told  affiant  that  he  was  going  that  night 
to  Missouri;  that  at  that  station  Ziegler  In- 
troduced affiant  to  Kelly;  that  Ziegler  and 
Kelly  «ame  away  on  the  train;  that  after- 
ward, when  Zi^ler  had  returned  to  New 
York,  affiant  was  present  when  Ziegler  and 
Kelly  talked  about  the  trip  of  Ziegler  and 
Kelly  to  Missouri,  and  about  the  defeat  of 
the  legislation  In  Missouri  which  Ziegler  was 
Interested  in  defeating ;  and  that  affiant  watt- 
ed for  Ziegler  to  return  from  Missouri  to 
New  York  until  March  21  or  22.  Cid  up  to 
tbat  time  he  did  not  know  of  his  return  The 
next  time  be  saw  Ziegler  after  Ziegler  went 


to  St.  Louis  in  tlie  middle  of  March  was  on 
the  28th  of  March,  1901,  when  Ziegler  re- 
turned to  New  York  from  St  Louis,  and  that 
Ziegler  told  him  he  had  accomplished  what 
he  went  to  Missouri  for.  Now  this  affidavit 
of  Baldwin's  is  sworn  to  In  Missouri.  He 
was  one  of  the  witnesses  called  upon  whoEie 
evidence  the  indictment  against  Mr.  Ziegler 
was  found.  Mr.  Ziegler  denies  in  detail  all 
Baldwin's  assertions.  That  they  are  false 
is  proven  by  the  evidence  In  the  case  showing 
Mr.  Ziegler  was  in  New  York  at  these  peri- 
ods." 

The  evidence  shows  that  said  statement  by 
Ziegler,  alluded  to  in  the  Brooklyn  Elagle  ar- 
ticle and  In  Mr.  Bower's  brief,  denying  the 
assertions  of  said  Baldwin,  was  not  made  un- 
der oath.  The  alleged  libelous  publication 
upon  which  this  action  Is  based  was  identi- 
fied and  read  in  evidence  by  both  plaintiff 
and  defendant.  The  main  question  present- 
ed for  consideration  upon  this  appeal  is 
whether,  under  the  evidence  disclosed  by  the 
record,  the  publication  complained  of  was 
privileged  and  of  a  privileged  occasion. 

Defendant  contends  that  not  only  was  the 
hearing  before  Gov.  Odell  a  privileged  occa- 
sion, but  that  In  addition,  the  application  for 
the  extradition  of  William  Ziegler,  with  all 
the  proceedings  In  connection  therewith,  judi- 
cial and  quasi  judicial,  inter  partes  and  ex 
parte,  formed  a  privileged  occasion,  and  tbat 
a  fair  report  thereof.  In  the  absence  of  actual 
malice,  was  privileged.  It  must  be  conceded 
that  the  proceedings  In  question  were  of  a 
quasi  Judicial  character,  and  If  the  report 
published  by  the  defendant  was  a  full,  fair, 
and  impartial  report  it  was  privileged.  In 
Boogher  ▼.  Knapp,  97  Mo.  122,  11  S.  W.  45, 
it  is  said:  "The  doctrine  of  the  authorities 
Is  that  the  report  must  In  effect  be  a  fair  and 
impartial  report  of  what  took  place  with  ref- 
erence to  Its  effect  upon  plalntUTs  character. 
Whether  it  is  such  a  report  is  a  question  for 
the  Jury.  The  report  Is  fair  and  impartial, 
so  far  as  the  plaintiff  Is  concerned,  if  a  ver- 
batim report  of  the  proceedings  would  have 
the  same  effect  on  his  character  as  the  report 
made.  The  only  interest  plaintiff  has  in  the 
accuracy  of  the  report  is  that  it  shall  be  so 
far  accurate  as  not  to  be  more  injurious  to 
him  tjnan  a  verbatim  report  would  be."  Bar- 
ber V.  St  Louis  Dispatch,  8  Mo.  App.  877; 
Hawkins  v.  Globe  Printing  Co.,  10  Mo.  App. 
174.  The  English  rule  would  seem  to  have 
been  that  In  order  to  justify  the  publication 
of  proceedings  of  the  character  under  discus- 
sion, and  render  the  publication  privileged, 
the  proceedings  must  have  been  directly  Ju- 
dicial, or  had  in  a  court  of  justice ;  but  It  Is 
held,  In  Barrows  v.  Bell,  7  Gray  (Mass.)  301, 
66  Am.  Dec.  479,  that  the  English  rule  is  too 
broad.  The  court  speaking  through  Chief 
Justice  Shaw,  said:  "But  whatever  may  be 
the  rule  as  adopted  and  practiced  on  In  Eng- 
land, we  think  that  a  somewhat  larger  lib- 
erty may  be  claimed  in  this  country  and  In 
this  commouwealth  both  for  the  proceedings 
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before  all  public  bodies  and  for  the  publica- 
tion of  those  proceedings  for  the  necessary 
information  of  the  people."  The  rule  is  now 
extended  to  executive  and  legislative  proceed- 
ings and  investigations.  25  Cyc.  410.  "While 
it  lias  been  held  that  the  publication  of  mat- 
ter defamatory  of  an  individual  is  not  privi- 
leged merely  because  the  libel  Is  contained  in 
a  fair  report  in  a  newspaper  or  pamphlet  of 
what  occurred  at  a  meeting  held  for  a  pub- 
lic purpose,  yet  it  seems  to  be  the  prevailing 
rule  that  proceedings,  if  of  public  interest, 
need  not  be  those  of  a  Judicial  or  legislative 
body  to  render  a  fair  report  thereof  privileg- 
ed." 18  Am.  and  Eng.  Ency.  of  Law  (2d  Ed.) 
1046 ;  Allbut  V.  General  Council,  etc.,  23  Q.  B. 
D.  400.  Arnold  v.  Star  Savings  Co.,  76  Mo. 
App.  159,  was  a  suit  for  an  alleged  libel  pub- 
lished by  the  defendant  in  its  newspaper, 
called  the  "Star  Sayings."  The  court,  in  the 
course  of  its  opinion,  said:  "The  letter  and 
postal  from  the  Evansvllle  chief  of  police 
wdre  not  a  statement  of  facts  developed  on  a 
Judicial  investigation,  nor  the  statement  of  a 
fact  resulting  from  a  Judicial  Investigation, 
nor  were  they  matters  about  which  the  pub- 
lic had  a  right  to  be  informed,  nor  was  It  in- 
formation useful  to  the  public,  and  was  not 
therefore  privileged." 

It  would  seem  from  these  and  other  au- 
thorities which  might  be  referred  to  that  the 
occasion  was  of  such  importance  to  the  pub- 
lic that  a  full  and  fair  report  of  the  pro- 
ceedings was  Justified,  even  though  private 
rights  might  by  reason  of  such  report  be  vio- 
lated, and  that,  after  the  return  of  the  in- 
dictment against  Ziegler  into  court,  all  the 
proceedings  with  respect  thereto  and  In  con- 
nection therewith,  including  the  proceedings 
for  his  extradition,  constituted  one  privileged 
occasion,  and  that  full  or  abridged  reports  of 
the  same  were  privileged,  provided  they  were 
fair  and  impartial  so  far  as  plaiatiff  was  con- 
cerned, and  the  abridged  reports,  if  any,  had 
the  same  effect  ui)ou  bis  character  as  a  full 
and  verbatim  report  of  the  proceedings  would 
have  had,  which  latter  was  a  question  for  the 
Jury.  The  rule  is  otherwise,  however,  with 
respect  to  the  publication  of  partial  proceed- 
ings, upon  which  no  Judicial  action  has  l>een 
had.  Thus  it  was  held  that  the  contents  of  a 
petition  for  divorce  (Barber  v.  St  Louis  Dis- 
patch, supra),  of  a  petition  for  disbarment 
(Cowley  V.  Pulslfer,  137  Mass.  392,  150  Am. 
Rep.  318),  of  a  bill  in  chancery  (Publishing 
Co.  V.  Gamble,  115  Tenn.  663,  90  S.  W.  1005), 
of  a  petition  in  a  bastardy  charge  (Park  v. 
Detroit  Pub.  Co.,  72  Mich.  5G0,  40  N.  W.  731, 
1  L.  R.  A.  509,  16  Am.  St  Rep.  544),  could 
not  be  published  before  Judicial  action  had 
been  taken  thereon.  The  general  rule  is  stat- 
ed In  Barber  v.  St.  Louis  Dltpatch  Co.,  supra, 
to  be  as  follows:  "Where  a  court  or  public 
magistrate  is  sitting  publicly,  a  fair  account 
of  the  whole  proceedings,  uncolored  by  de- 
famatory comment  or  insinuation,  is  a  privi- 
leged communication,  whether  the  proceed- 
ings are  on  a  trial  or  on  a  preliminary  and 


ex  parte  hearing;  but  the  very  terms  of  the 
rule  imply  that  there  must  be  a  bearing  of 
some  kind.  In  order  that  the  ex  parte  na- 
ture of  the  proceeding  may  not  destroy  the 
privilege — ^to  prevent  such  result— there  must 
be  at  least  so  much  of  a  public  investigation 
as  is  implied  in  a  submission  to  the  Judicial 
mind  with  a  view  to  Judicial  action.  This 
will  be  apparent  if  we  regard  the  reason  of 
the  rule.  Perhaps  the  earliest,  certainly  one 
of  the  best,  expressions  of  the  reason  of  the 
rule,  is  that  contained  In  the  opinion  of 
Lawrence,  J.,  In  Rex  v.  Wright,  8  Term  Rep. 
298,  and  often  since  quoted  with  approval. 
It  is  there  stated,  in  substance :  That  though 
the  publication  of  proceedings  In  courts  of 
Justice  may  severely  reflect  on  individuals, 
yet  such  publications,  if  they  contain  true 
accounts,  are  not  libels  nor  the  subjects  of 
action,  because  it  is  of  great  importance  that 
the  proceedings  of  courts  of  Justice  shall  be 
known;  that  the  general  advantage  to  the 
country  in  having  these  proceedings  made 
public  more  than  counterbalances  the  Incon- 
veniences to  the  person  whose  conduct  may 
be  the  subject  of  the  proceedings.  But  the 
proceedings  there  alluded  to  were  proceedings  - 
in  open  court,  as  is  shown  not  only  by  the 
Judge's  languige,  but  by  the  case  to  which 
he  makes  direct  reference,  and  upon  which 
his  remarks  hinge  (the  case  of  Curry  v.  Wal- 
ter, 1  Esp.  456),  where  the  publication  whs  of 
a  speech  made  In  open  court,  in  printing 
which  in  The  Times  the  supposed  libel  con- 
sisted. So  where  it  Is  said  'It  is  of  great  con- 
sequence that  the  public  should  know  what 
takes  place  In  court,  and  the  proceedings  arc 
under  the  control  of  the  Judges'  (per  Lord 
Campbell,  in  Davison  v.  Duncan,  7  El.  &  Bl. 
231),  or,  'we  ought  to  make  as  wide  as  possi- 
ble the  right  of  the  public  to  know  what 
takes  place  in  any  court  of  Justice'  (per  Chief 
Baron  Pollack,  in  Ryalls  y.  Leader,  Law  Rep. 
1  Ex.  299),  it  is  apparent  that  Judicial  pro- 
ceedings in  open  court  are  spoken  of.  Indeed, 
the  English  cases  on  which  the  appellant 
most  confidently  relies  are  all  cases  of  pro- 
ceedings in  open  court,  or  before  a  public 
magistrate  sitting  as  a  court  Curry  v.  Wal- 
ter has  been  noticed  above.  In  Lewis  t. 
Levy,  El.  B.  &  E.  537,  the  plea  was  that  the 
proceedings  took  place  'before  a  public  court 
of  Justice,  to  wit,  a  Justice  of  the  peace  then 
sitUng  and  holding  a  public  court,'  that  'the 
proceedings  were  had  in  the  said  public 
court'  'Upon  the  bearing  of  the  said  charge,' 
etc..  Lord  Campbell,  In  denying  the  position 
that  the  privilege  must  be  confined,  to  the 
proceedings  of  superior  courts,  said:  'But 
on  such  a  question  the  dignity  of  the  court 
cannot  be  regarded,  and  we  must  look  only 
to  the  nature  of  the  alleged  Judicial  proceed- 
ing which  Is  reported.'  The  decision  proceeds 
distinctly  upon  the  ground  of  a  hearing,  an 
Investigation,  a  Judicial  inquiry  and  action. 
Lord  Campbell  further  remarked:  'But  al- 
though a  magistrate,  upon  any  preliminary 
inquiry  respecting  an  indictable  offense,  may. 
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If  he  thinks  flt,  carry  on  the  iaqairy  in  prl- 
Tate,  and  the  publication  of  any  Buch  pro- 
ceedings before  him  would  undoubtedly  be 
unlawful,  we  conceive  that,  while  he  con- 
tinues to  sit  forlbus  apertis,  admitting  into 
the  room  where  he  aits  as  many  of  the  public 
as  can  be  conveniently  accommodated,  and 
thinking  that  the  coarse  is  calculated  for  the 
hivestlgatlon  of  truth  and  the  satisfactory 
administration  of  Justice  (as  In  most  cases  It 
certainly  will  be),  we  think  the  court  in 
which  he  sits  Is  to  be  considered  a  public 
court  of  Justice.'  In  other  cases  It  Is  stated 
that  the  publication  is  a  mere  extension  of 
the  area  of  publicity;  that,  while  the  court- 
room can  contain  but  few  persons,  the  pub- 
lic press  indefinitely  extends  the  fleld  of 
notoriety.  An  examination  of  the  latter  cases 
(Plnero  ▼.  Goodlake,  15  L.  T.  [N.  S.]  676; 
Wason  T.  Walter,  Law  Rep.  4  Q.  B.  93,  where 
Lord  Cockbum's  decision  Is  based  apon  the 
analogy  between  public  proceedings  in  courts 
of  Justice  and  public  debates  in  the  Houses 
of  Parliament,  and  the  advantage  to  the  peo- 
ple that  it  should  be  known  what  passes 
within  tbelr  walls;  Hunter  v.  Sharpe,  4  F. 
&  F.  983)  will  show  that  a  bearing  and  an 
inquiry  In  public  are  essential  to  bring  the 
publicntiou  within  the  rule  as  to  privileged 
communications.  It  may  be  safely  asserted 
that  If  a  London  newsttaper  were  to  publish 
the  one-Bided  statements  of  a  bill  filed  in  the 
Divorce  Court,  merely  upon  the  filing,  and 
previous  to  its  coming  before  that  court  for 
jDdicial  action  the  Court  of  Queen's  Bench 
would  not,  upon  the  authority  of  Curry  v. 
Walker,  or  Lewis  v.  Levy,  or  Wason  v.  Wal- 
ter, decide  that  such  a  publication  was  privi- 
leged. Those  cases  are  authority  to  the  con- 
trary, not  only  ui)on  their  facts,  but  by  rea- 
son of  the  limitations  which  are  expressly 
laid  down  in  them.  He  who  seeks  to  stretch 
a  wholesome  rule  beyond  its  legitimate  ap- 
plication attacks  the  rule  itself,  and  the  able 
Judges  who  decided  those  cases  were  too  good 
logicians  to  Impair  the  force  of  their  own 
arguments  by  extending  an  exceptional  rule 
to  cases  where  the  reason  that  creates  the 
exception  does  not  exist  So,  too,  In  the  case 
of  Ackerman  v.  Jones,  37  N.  Y.  Super.  Ct.  43, 
the  publication  expressly  described  a  public 
appearance  and  statement  of  a  criminal 
charge  before  a  magistrate,  and  it  appears 
that  the  affidavit  was  presented  to  the  mag- 
istrate, was  considered  and  acted  upon  by 
him,  and  that  process  Issued  upon  it.  The 
court,  in  Its  opinion,  said:  'The  affidavit  in 
qoestlon  became  a  part  of  the  regular  Judi- 
cial proceedings  in  a  criminal  suit  by  the 
people  on  the  complaint  of  Burleigh.' " 

As  the  pabllcation  of  Judicial  or  quasi  Judi- 
cial proceedings  In  a  case  of  a  civil  character 
■nay  be  privileged  on  the  ground  of  public  in- 
terest, we  can  see  no  reason  why  the  same 
rule  should  not  apply  In  criminal  cases,  for 
the  public  have  as  much  interest  in  a  criminal 
as  in  a  civil  proceeding,  if  not  more,  and  it  is 
upon  the  principle  that  nothing  is  foreign  to 


the  public  to  which  it  is  a  party  th^t  the  crim- 
inal action  of  the  state  of  Missouri  against 
William  Zlegler,  after  the  indictment  was 
made  public,  as  well  also  as  the  extradition 
papers  and  the  steps  taken  to  secure  tbelr  is- 
sue, were  privileged.  We  do  not,  however. 
Intend  to  be  understood  as  holding  that  tele- 
grams which  passed  between  parties  in  the 
state  of  New  York  and  the  state  of  Missouri 
with  resi>ect  to  the  Indictment  of  Zlegler  and 
his  extradition  were  part  of  the  proceedings, 
or  were  admissible  in  evidence,  but  only  such 
facts  as  were  connected  with  the  procurement 
of  the  indictment  and  the  proceedings  follow- 
ing the  same.  Matters  that  were  mere  hear- 
say were  not  admissible. 

In  this  connection,  it  may  be  said  that  a 
publication  is  not  shorn  of  its  privileged  char- 
acter, if  such  it  ever  iMssessed,  because  abridg- 
ed and  condensed,  if  It  remain  fair  and  im- 
partial. Boogher  v.  Knapp,  supra;  Newell 
on  Slander  &  Libel,  $  161;  18  Am.  &  Eng- 
Ency.  of  Law,  1045;  Folkard's  Starle  on 
Slander  &  Libel,  {  227;  Cowley  v.  Pulslfer, 
supra.  So,  full  or  abridged  reports  of  a  legal 
proceeding  continued  from  day  to  day,  if  as 
fair  and  impartial  as  publications  under  the 
circumstances  will  permit,  are  privileged.  In 
Lewis  V.  Levy,  96  E.  B.  &  B.  (English  Com- 
mon Law  Reports)  535,  it  is  held  that  if  Ju- 
dicial proceedings  continue  more  than  one 
day,  and  their  publication  Is  not  expressly 
forbidden  by  the  court,  a  report  published  in 
a  newspaper  every  morning  of  the  proceed- 
ings of  the  next  preceding  day  Is  privileged, 
if  fair  and  accurate,  but  that  all  comment  on 
the  case  must  be  deferred  until  the  proceed- 
ings terminate.  To  the  same  effect  are  Risk 
Alley  Bey  v.  Whiteburst,  18  L.  T.  N.  615; 
Newell  on  Slander  ft  Libel  (2d  Ed.)  p.  554. 

It  has  been  held  that  the  headlines  to  the 
publication  "are  only  privileged  If  they  are  a 
fair  Index  of  a  truthful  report"  Stuart  v. 
Press  Pub.  Co.,  83  App.  Dlv.  467,  82  N.  Y. 
Supp.  401 ;  Lawyers'  Co-op.  Pub.  Co.  v.  West 
Pub.  Co.,  32  App.  Div.  585,  52  N.  Y.  Supp. 
1120;  Hart  v.  Sun  Print  &  Pub.  Ass'n,  70 
Hun,  358,  29  N.  Y.  Supp.  434.  The  headlines 
were  no  part  of  the  proceeding  before  Gov. 
Odell  for  the  extradition  of  Zlegler,  but  were 
voluntary  statements  of  the  publisher  of  the 
libel.  The  headlines  were  as  follows:  "Zieg- 
ler's  Lawyer  Calls  Brown  Liar.  Accuses  Him 
of  Perjury.  Declares  if  Missourian  Visits 
New  York  He  Will  Be  Arrested.  Insists  Cole 
County  Prosecutor  Made  Affidavit  He  Knew 
Was  False."  Such  headlines  were  not  priv- 
ileged matter  at  common  law,  and  were  libel- 
ous remarks  or  comments,  even  if  the  matter 
could  be  deemed  otherwise  privileged.  An  in- 
spection of  them  would  seem  to  be  sufficient 
to  demonstrate  this  fact  "Their  publication 
in  this  manner  was  certainly  the  equivalent 
to  a  remark  or  comment  unnecessary  to  a 
fair  and  truthful  report  of  Judicial  proceed- 
ings, and  likely  to  raise  inferences  highly  det- 
rimental to  the  character  and  standing  of  thr- 
one concerning  whom  they  were  printed  and 
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pubHshfed."    Dorr  v.  United  States,  195  U.  S. 
138,  24  Sup.  Ct.  806,  49  L.  Ed.  128. 

It  Is  also  insisted  by  plaintiff  that  tbe  de- 
fense of  privilege  is  not  available  to  defend- 
ant, for  tbe  reason  tbat  the  quotations  from 
the  brief  of  Mr.  Bowers  and  his  associates, 
filed  in  the  Zlegler  extradition  proceeding  be- 
fore the  Governor  of  New  York,  are  not  priv- 
ileged matter.  In  Saunders  v.  Mills,  6  Bing- 
ham, CO,  it  is  said  tbat  "a  statement  In  a 
newspni)er  of  tbe  circumstances  of  a  cause 
tried  in  a  court  of  Justice,  given  as  from  the 
mouth  of  counsel.  Instead  of  being  accompa- 
nied or  corrected  by  the  evidence.  Is  not  such 
a  report  of  the  proceedings  of  a  court  of  Jus- 
tice as  a  newspaper  Is  privileged  to  publish." 
In  Rex  V.  Creevey,  1  Maule  &  Selwyn,  273, 
tbe  defendant,  a  member  of  the  House  of 
Commons,  had  made  a  speech  in  Parliament 
In  which  he  used  language  of  a  slanderous 
character  concerning,  another  person,  and 
wliich  he  afterwards  caused  to  be  published 
in  a  newspaper.  It  was  ruled  that  bis  priv- 
ilege as  a  member  of  Parliament  authorized 
him  to  make  tbe  speech,  but  did  not  autboi'ize 
him  to  publish  a  report  of  tbe  speech  In  a 
newspaper.  It  was  further  held  In  that  case 
that  counsel  have  a  right,  whilst  the  cause  is 
going  on,  to  endeavor  to  produce  an  effect  by 
making  such  observations  on  the  credit  and 
character  of  parties  and  their  witnesses,  but 
that  neither  the  person  making  them  nor  any 
other  person  who  bears  them  has  the  right 
afterwards  to  publish  such  observations,  that 
when  the  occasion  ceased  the  right  would  al- 
so cease,  and  that  It  would  be  no  Justification 
to  plead  that  such  a  publication  was  a  tran- 
script of  the  speech.  So  in  Commonwealth  v. 
Godshalk,  13  Phila.  (Pa.)  575,  it  is  held  that 
tbe  speech  of  counsel  In  a  Judicial  proceeding 
does  not  afford  matter  for  a  privileged  publi- 
cation, and  that  if  it  contain  scandalous  and 
defamatory  matter  a  prosecution  for  libel 
may  be  maintained,  citing  Commonwealth  v. 
Culver,  2  P.  L.  J.  362 ;  Saunders  v.  Mills,  su- 
pra ;  Flint  V.  Pike,  10  E.  C.  L.  R.  668;  Lake 
V.  King,  1  Saunders,  120 ;  Rex  v.  Creevey,  su- 
pra; Rex  V.  Lord  Aberdeen,  1  Esp.  226. 
Cooley  says:  "It  does  not  follow,  because 
counsel  may  freely  speak  In  court  as  he  be- 
lieves or  Is  instructed,  that  therefore  he  may 
publish  his  speech  through  the  press."  Coo- 
ley on  Const.  Llm.  (6th  Ed.)  549.  It  Is  true 
that  in  Wason  v.  Walter,  4  Law  Rep.  (Q.  B.) 
37,  it  is  held  that  a  faithful  report  in  a  public 
newspaper  of  a  debate  In  either  house  of  Par- 
liament, containing  matter  disparaging  to  the 
character  of  an  individual  which  had  been 
spoken  in  the  course  of  the  debate,  is  not  ac- 
tionable at  the  suit  of  the  person  whose  char- 
acter has  been  called  In  question,  but  that  the 
publication  is  privileged  on  the  same  principle 
that  an  accurate  report  of  a  proceeding  In  a 
court  of  Justice  Is  privileged;  that  is,  that 
the  advantage  of  publicity  to  the  community 
at  large  outweighs  any  private  injury  result- 
ing from  the  publication.  But  even  In  that 
case  It  Is  said:    "Our  Judgment  will  in  no 


way  Interfere  with  the  decisions  that  the  pub- 
lication of  a  single  speech  for  the  purpose  or 
with  tbe  effect  of  Injuring  an  individual  will 
be  unlawful,  as  was  held  In  the  case  of  Rex  ▼. 
Lord  Ablngton;  1  Esp.  226,  and  Rex  v.  Cree- 
vey, 1  M.  ft  S.  273." 

While  words  refieetlng  on  the  character  of 
an  Individual,  spoken  or  written  In  due  course 
of  a  Judicial  or  quasi  Judicial  proceeding.  If 
pertinent  to  tbe  subject  of  the  inquiry  or 
relevant  to  the  issue,  or  in  a  legislative  as- 
sembly, by  a  member  thereof.  In  the  dis- 
cbarge of  hiB  official  duties,  are  privileged, 
this  privilege  does  not  go  to  the  extent  of 
allowing  the  publication  of  the  slanderous 
words  In  a  newspaper,  even  though  tbe  pub- 
lication Is  made  In  good  faith  and  as  a  mat- 
ter of  news.  The  authorities  draw  a  broad 
distinction  between  the  right  of  a  person, 
on  a  privileged  o<!ca8lon,  to  utter  words  re- 
flecting upon  the  character  of  another,  and 
the  right  to  publish  through  the  newspaper 
press  any  false  and  defamatory  matter  con- 
tained in  such  person's  speech  or  address. 
As  said  in  Hotchkiss  v.  Oliphant,  2  HIU 
(N.  T.)  510:  "The  act  of  publication  is  an 
adoption  of  the  original  calumny,  which 
must  be  defended  in  the  same  way  as  If 
invented  by  tbe  defendant.  The  republica- 
tion assumes  and  Indorses  tbe  truth  of  tbe 
charge,  and,  when  called  on  by  the  aggriev- 
ed party,  the  publisher  should  be  held  strict- 
ly to  proof.  If  be  chooses  to  become  tbe  In- 
dorser  and  retailer  of  private  scandal,  with- 
out taking  the  trouble  of  inquiring  into  the 
truth  of  what  he  pablisbes,  there  Is  no 
ground  for  complaint  if  the  law,  which  is 
as  studious  to  protect  the  character  as  the 
property  of  the  citizen,  holds  him  to  this 
responsibility.  The  rule  is  not  only  Just 
and  wise  in  itself,  but,  if  steadily  and  In- 
flexibly adhered  to  and  applied  by  courts 
and  Juries,  will  greatly  tend  to  tbe  promo- 
tion of  truth,  good  morals,  and  common 
decency  on  the  part  of  tbe  press,  by  Incul- 
cating caution  and  Inquiry  into  the  truth  of 
charges  against  private  character  before 
they  are  published  and  circulated  through- 
out the  community."  State  ex  Inf.  Crow 
V.  Shepherd,  177  Mo.  205,  76  S.  W.  79,  99 
Am.  St.  Rep.  624.  In  Stuart  v.  Press  Pub. 
Co.,  83  App.  Div.  467,  82  N.  Y.  Supp.  401, 
it  is  said:  "Liberty  of  speech  and  of  the 
press  is  guaranteed  by  tbe  supreme  law  of 
the  land  and  will  be  zealously  guarded,  pre- 
served, and  enforced  by  the  courts.  The 
provisions  of  the  federal  and  state  Consti- 
tutions •  •  •  were  designed  to  secure 
rights  of  the  people  and  of  the  press  for 
the  public  good,  and  they  do  not  license  tbe 
utterance  of  false,  slanderous,  or  libelous 
matter.  Individuals  are  free  to  talk  and  the 
press  Is  at  liberty  to  publish,  and  neither 
may  be  restrained  by  injunction;  but  they 
are  answerable  for  the  abuse  of  this  privi- 
lege in  an  action  for  slander  or  libel  under 
the  common  law,  except  where  by  that  law 
or  by  statute,  enacted  in  the  Interest  of  pub- 
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lie  policy,  the  publication  Is  prlyileged  and 
deemed  for  tbe  general  good,  even  though 
It  works  a  private  Injury." 

In  the  case  at  bar,  the  defendant  did  not 
publish  the  entire  brief  of  Mr.  Bowers  and 
his  associates,  but  only  such  portions  there- 
of as  seemed  to  reflect  upon  the  character 
and  tntegiity  of  the  plaintiff  and  to  impute 
to  him  crime  or  moral  turpitude.    This  was 
not   privileged.     18   Am.   &   Eng.    Ency.    of 
Law   (2d    Ed.)   1045.     Judge   Cooley,    In   his 
work    on    Constitutional   Limitations,    states 
the  law  thus:    "It  seems  to  be  settled  that 
»   fair    and    impartial    account    of    Judicial 
proceedings  which   have  not  heeu  ex  parte 
but  in  tbe  hearing  of  both  parties  is,  general- 
ly speaking,   a   Justifiable  publication;    but 
It  Is  said  that.  If  a  party  is  allowed  to  pub- 
lish what  passes  In  a  court  of  Justice,  he  must 
publish  the  whole  case,  and  not  merely  state 
the  conclusion  which  he  himself  draws  from 
the  evidence.    A  plea  that  the  supposed  Ubel 
was  in  substance  a  true  account  and  report 
of  a  trial  has  been  held  bad,  and  the  state- 
ment of  the  circumstances  of  a  trial  as  from 
counsel  in  the  case  has  been  held  not  privi- 
leged.   The  report  must  also  be  strictly  con- 
fined to  the  actusd  proceedings  In  court,  and 
mast  contain  no  defamatory  observations  or 
comments  from  any  quarter  whatsoever  In 
addition  to  what  forms  strictly  and  properly 
the  legal   proceeding."     Cooley's  Cons.  Lim. 
nth  Ed.)  637.    Upon  the  same  subject,  Newell 
on  Libel  &  Slander,  §  l&S,  says:    "The  pub- 
lisher must    add  nothing  of  his  own.     He 
must  not  state  his  opinion  of  tbe  conduct  of 
the  parties  or  Impute  motives  therefor.    He 
must  not  insinuate  that  a  particular  witness 
committed  perjury.    That  is  not  a  report  of 
what  occurred.    It  is  simply  his  comment  on 
what  occurred,  and  to  this  no  privilege  at- 
taches.   Often  such  comments  may  be  Justi- 
fied on  another  ground,  that  they  are  a  fair 
and  bona  fide  conclusion  on  a  matter  of  pub- 
lic Interest,  and  are  therefore  not  libelous, 
but  such  observations,  to  which  quite  dlffer- 
axt  considerations  apply,  should  not  be  mix- 
ed up  with  the  history  of  the  case.    Judge 
Campl>ell  said:   'If  any  comments  are  made, 
they  should  not  be  made  as  part  of  the  re- 
port   Tbe  report  should  be  confined  to  what 
takes  place  in  court,   and  the  two  things, 
report  and  comment,  should  be  kept  separat- 
ed."*   The  question  .of  whether  the  publica- 
tion was  a  libel,  and  was  or  was  not  properly 
the  subject  of  this  action  for  damages,  was 
submitted  to  the  Jury  by  an  instruction  asked 
by  defendant,  by  which  instruction  the  Jury 
were  told  that  upon  this  question  they  were 
tbe  sole  Judges  of  the  law  as  well  as  the 
facts.     By  their  verdict  the  Jury  in  effect 
(onnd  that  the  article  was  a  libel.    If  llbel- 
ons,  it  follows  that  the  publication  was  not 
privileged. 

Defendant  insists  that  tbe  court,  by  its 
refusal  to  give  defendant's  instruction  No. 
4,  upon  the  question  of  privileged  publication, 
committed   error.     Upon   this  question  the 


defendant  submitted  to  the  court  three  in- 
structions, one  of  which  was  given,  and  the 
others  refused.  The  refused  instructions 
are  as  follows:  "(3)  The  court  instructs  the 
Jury  that  the  publication  of  fair  and  Impar- 
tial reports  of  Judicial  and  quasi  Judicial 
proceedings  and  of  hearings  before  public 
magistrates  are  what  are  known  In  the  law 
as  privileged  publications,  and  the  publishers 
thereof  are  not  liable  therefor,  though  they 
contain  libelous  matter,  unless  they  were 
actuated  by  malicious  motives  In  publishing 
same  and  In  this  connection  the  Jury  are 
instructed  as  follows:  If  they  believe  and 
find  that  an  indictment  was  returned  into 
the  Cole  county  circuit  court,  charging  one 
Zlegler  with  the  offense  and  crime  of  bribery, 
and  that  thereupon,  upon  affidavit  by  plain- 
tiff herein,  the  Governor  of  Missouri  made 
requisition  upon  the  Governor  of  New  York 
for  the  extradition  of  said  Zlegler  because 
he  was  a  fugitive  from  Justice  from  the 
state  of  Missouri,  and  that  various  prelim- 
inary steps  were  had  and  taken  in  Jefferson 
City,  Mo.,  and  the  city  of  Albany,  N.  Y., 
in  connection  with  said  extradition,  and 
that  thereafter  a  bearing  was  bad  in  the 
city  of  Albany  before  the  Governor  of  New 
York,  at  which  evidence  was  heard  and 
argument  made  as  to  whether  said  Zlegler 
was  a  fugitive,  and  the  Jury  further  believe 
and  find  that  defendant  published  from  time 
to  time  accounts  of  said  proceedings  and 
hearing  and  argument,  and  that  the  article 
complained  of  formed  part  of  said  accounts, 
and  if  the  Jury  further  believe  that  tbe  ac- 
counts of  said  proceedings,  taken  as  a  whole 
and  together,  form  and  were  a  fair  and  Im- 
partial report  of  said  extradition  proceed 
lugs,  then  they  will  find  for  the  defendant 
(4)  The  court  Instructs  the  Jury  that  a  re 
port  of  a  Judicial  proceeding,  to  be  fair  and 
Impartial,  and  therefore  privileged,  need 
not  be  a  full  and  verbatim  report  of  said 
proceedings,  but  that  a  condensed  or  abridg- 
ed report  of  such  proceedings  is  privileged, 
If  it  is  fair  and  impartial  In  its  character, 
and  therefore  If  the  Jury  believe  that  defend- 
ant published  only  abridged  reports  of  the 
proceedings  in  connection  with  the  extradi- 
tion of  William  Zlegler,  and  in  doing  so 
published  In  the  article  complained  of  only 
a  part  of  tbe  argument  and  brief  made  and 
filed  by  John  M.  Bowers  In  said  extradition 
proceedings,  yet  If  the  Jury  further  believe 
and  find  that  the  abridged  reports  of  said 
proceedings  so  made  by  defendant,  includ- 
ing tbe  part  of  said  argument  and  brief  so 
made-  and  filed,  are  fair  and  Impartial  re- 
ports of  said  proceedings  in  their  relation 
to  and  effect  upon  plaintiff's  character,  then 
the  Jury  will  find  for  defendant,  unless 
they  further  find  that  defendant  made  such 
abridged  reports  from  malicious  motives  and 
with  a  desire  to  Injure  plaintiff."  Instruc- 
tion No.  2,  given,  is  as  follows:  "The  court 
instructs  the  Jury  that  tbe  failure  of  the  de- 
fendant to  publish  all  of  the  argument  of 
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John  M.  Bowers  In  the  article  complained  of, 
or  all  the  proceedings  In  connection  with 
the  extradition  of  William  Zlegler,  does  not 
make  defendant's  account  of  same  unfair 
and  partial  so  far  as  plaintiff  is  concerned, 
If  the  jury  find  that  the  publication  of  the 
full  argument  and  a  full  account  of  the  pro- 
ceedings would  have  had  the  same  effect  on 
plaintiff's  character  as  the  publication  of 
part  thereof." 

Defendant  contends  that,  If  instructions  3 
and  4  were  refused  because  they  extended 
the  prlvUeged  occasion  to  all  the  proceedings 
in  relation  to  the  extradition  of  William  Zleg- 
ler, then  instruction  No.  2  should  also  have 
been  refused,  as  being  open  to  the  same  ob- 
jection. A  party  cannot,  however,  predicate 
error  of  the  action  of  the  court  in  giving  an 
instruction  asked  by  himself.  It  matters  not 
that  it  be  erroneous  and  open  to  the  same 
objections  as  other  refused  instructions.  In 
this  connection,  it  may  be  said  that  it  was 
for  the  court  to  determine  whether  the  oc- 
casion on  which  the  alleged  defamatory  state- 
ments were  made  was  such  as  to  render  the 
communication  privileged.  Newell  on  Slan- 
der &  Libel,  p.  392;  Callahan  v.  Ingram,  122 
Mo.  355,  26  S.  W.  1020,  43  Am.  St  Rep.  583. 
Said  instruction  No.  4  was  properly  refused ; 
the  matter  therein  contained  having  in  effect 
been  covered  by  instruction  No.  2.  And  said 
instruction  No.  3  was  properly  refused  for 
several  reasons,  and  particularly  for  the  rea- 
son that,  with  reference  to  the  extradition 
hearing  before  Gov.  Odell,  It  would  avail  the 
defendant  nothing,  although  the  jury  might 
find  "that  defendant  published  from  time  to 
time  accounts  of  said  proceedings  and  hear- 
ing and  argument,  and  that  the  article  com- 
plained of  formed  part  of  said  accounts,"  be- 
cause, under  the  rule  laid  down  by  the  au- 
thorities, it  was  necessary  that  the  jury  find 
that  defendant  published  its  report  of  the 
proceedings  during  the  progress  thereof,  or 
the  morning  after  the  proceedings  of  the 
previous  day.  The  defendant  was  not  at 
liberty  to  publish  exerpts  from  Mr.  Bowers' 
brief,  reflecting  on  plaintiffs  character,  after, 
the  proceedings  had  terminated  and  the  de- 
cision was  rendered.  The  record  shows  that 
the  brief  of  Mr.  Bowers  was  received  by 
Gov.  Odell  on  January  12,  1904,  and  the  pro- 
ceedings were  closed  and  the  decision  ren- 
dered on  February  1,  1904,  while  the  libelous 
matter  complained  of  did  not  appear  in  de- 
fendant's newspaper  until  February  3,  1904, 
22  days  after  the  brief  was  submitted  and 
2  days  after  the  decision  was  made.  For  this 
reason,  if  no  other,  the  publication  was  not 
privileged. 

The  court,  of  Its  own  motion,  gave  the  fol- 
lowing instruction:  "The  court  instructs  the 
jurors  that  while  the  publication  of  an 
abridged  or  condensed  report  of  a  public 
trial  or  judicial  proceeding,  If  prepared  im- 
partially, trutlifully,  and  fairly,  will  be  deem- 
ed privileged,  and  protect  the  publisher 
against  an  action  therefor,  yet  the  addition 


by  the  publisher  >  of  any  unfavorable  inslnna- 
tions  or  comments  of  his  own  as  to  the  per- 
son assailed,  or  the  omission  or  suppression 
of  parts  of  the  proceedings  which  would  tend 
to  qualify  or  explain  the  defamatory  matter 
and  place  it  in  a  more  favorable  light  for 
the  person  defamed,  is  evidence  of  malice 
and  destroys  the  privilege,  and  therefore,  un- 
less the  jurors  believe  and  find  from  the  evi- 
dence that  the  report  published  by  defendant 
of  the  proceedings  of  the  William  Zlegler  ex- 
tradition matter  before  the  Governor  of  New 
York  was  a  fair,  truthful,  and  impartial  re- 
port or  abridged  report  of  said  proceedings, 
as  above  explained  (so  far  as  It  related  to 
the  plaintiff  herein  and  the  accusations  there 
made  against  his  cliaracter),  the  jury  will 
disregard  the  defense  of  privilege  made  by 
the  defendant  and  find  against  it  on  said  de- 
fense. And  the  jurors  are  further  Instruct- 
ed that,  even  though  said  defense  of  privilege, 
as  above  Indicated,  is  sustained  by  the  evi- 
dence, yet  it  is  not  available  to  the  defend- 
ant, if  the  jury  find  and  believe,  talUng  into 
consideration  the  character  of  the  publica- 
tion and  aU  other  facts  and  matters  In  evi- 
dence, that  the  defendant  was  actuated  by 
actual  malice  or  ill  will  towards  the  plain- 
tiff when  it  made  said  publication."  Defend- 
ant complains  of  the  phraseology  of  this  in- 
struction and  challenges  the  declarations  of 
law  contained  therein.  Instruction  No.  7, 
given  by  the  court  at  plaintiff's  request,  told 
the  jury  that  the  charge  of  perjury  was  libel- 
ous per  se,  and,  if  false,  is  presumed  to  have 
been  made  ^ith  malice,  and  that  under  the 
pleadings  in  this  case  the  charge  Is  false; 
and  defendant  contends  that,  as  the  presump- 
tion of  malice  from  a  false,  defamatory  pub- 
lication is  rebutted  or  overcome  when  the 
defamatory  words  are  spoken  or  printed  on 
a  privileged  occasion,  it  was  error  to  say, 
in  said  instruction  giv«i  by  the  court  of  its 
own  motion,  that  "the  addition  by  the  pub- 
lisher of  any  unfavorable  insinuations  or 
comments  of  his  own  as  to  the  person  as- 
sailed, or  the  omission  or  suppression  of  pasts 
of  the  proceedings  which  would  tend  to  qual- 
ify or  explain  the  defamatory  matter '  and 
place  it  in  a  more  favorable  light  for  the 
person  defamed,  is  evidence  of  malice  and 
destroys  the  privilege." 

We  cannot  see  wherein  this  declaration  of 
law  is  erroneous:  "A  condensed  report  might 
be  published,  if  prepared  faithfully  and  truth- 
fully, but  the  suppression  of  parts  of  the  tes- 
timony which  would  tend  to  qualify  the  de- 
famatory matter  contained  in  the  report 
would  be  evidence  of  malice,  and  would  de- 
stroy the  privilege."  Newell  on  Slander  de 
Libel,  p.  654 ;  Salisbury  v.  Union  &  Advertis- 
er Co.,  45  Hun,  120.  In  the  case  at  bar,  as 
In  the  case  last  cited,  there  was  no  direct 
evidence  of  malice  on  the  part  of  the  defend- 
ant, but  malice  was  Inferable  from  the  pub- 
lication itself  and  from  the  fact  that  part 
of  the  testimony  In  the  extradition  hearing 
which  would  have  tended  to  qualify  or  ex- 
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pbin  tlie  defamatory  matter  published  was 
sappressed  or  omitted,  and  tbat  only  such 
part  of  Mr.  Bovrers'  brief  was  published  aa 
relates  to  the  charge  of  perjury  and  making  a 
(also  affidavit.  Had  other  parts  of  said  brief 
been  published,  or  had  the  article  which  ap- 
peared In  the  Brooklyn  Eagle,  from  which 
irai  extracted  the  publication  complained 
of.  been  published  In  full.  It  would  have  ap- 
peared that  there  was  substantial  evidence 
to  support  the  aCBdavit  of  plaintiff  that  Zieg- 
Ik  was  in  Missouri  on  or  about  March  19, 
ion.  The  latter  part  of  the  Brooklyn  Eagle 
irtlcle  contained  matter  purporting  to  be 
taken  from  Mr.  Bowers'  brief,  with  reference 
to  Evelyn  Baldwin's  affidavit,  to  the  effect: 
Tbat  about  the  middle  of  March,  1901,  he 
(Baldwin)  went  to  the  Forty-Second  Street 
Railway  Station  in  New  Tork  City  with  Zleg- 
ler;  that  the  latter  told  Baldwin  he  was  go- 
ing that  night  to  Missouri  to  crush  the  alum 
taking  powder  people;  that  Zlegler  intro- 
duced Kelly  to  Baldwin;  that  afterwards, 
vben  Zlegler  returned  to  New  Tork,  be  and 
Kelly,  In  the  presence  of  Baldwin,  spoke 
of  their  trip  to  Missouri,  and  of  their  suc- 
cess in  defeating  the  legislation  in  which 
Ziegler  was  interested. 

Defendant  also  objects  to  the  statement  in 
Eald  Instmction  "that,  even  though  said  de- 
fense of  privilege  Is  sustained  by  the  evi- 
dence, yet  it  is  not  available  to  the  defendant 
it  the  Jury  find  and  believe,  taking  into  con- 
sideration the  character  of  the  publication 
and  all  other  facts  and  matters  in  evidence, 
tbat  the  defendant  was  actuated  by  actual 
malice  or  ill  will  towards  the  plaintiff  when 
it  made  said  publication."  What  the  defend- 
ant partic-nlarly  objects  to  in  said  Instruction 
Is  the  phrase  "character  of  the  publication." 
We  think  that  the  Jury,  in  determining  the 
qacstlon  whether  the  defendant  was  actuated 
by  actual  malice  or  ill  will  towards  the  plaln- 
tMT  when  it  made  said  publication,  had  the 
rlsbt  to  take  into  consideration  the  character 
of  the  publication  itself,  which  contained  re- 
marks and  comment  detrimental  to  plaintiff 
outside  of  and  in  addition  to  the  extracts 
from  Mr.  Bowers'  brief.  "In  such  case  the 
presumption  of  malice  wonid  the  more  easily 
ariie."  American  Pub.  Ck>.  v.  Gamble,  IIR 
Tens.  663,  90  S.  W.  1005,  and  cases  therein 
cited.  While  the  verbiage  of  the  instruction 
might  be  open  to  slight  criticism,  we  are 
unable  to  see  how  it  could  have  prejudiced 
tbe  rights  of  the  defendant 

Defendant's  next  contention  is  that  under 
tbe  rulings  of  the  court  the  sole  defense  in 
this  case  "for  the  Jury"  was  that  of  privilege, 
und  tbat,  as  there  was  evidence  tending  to 
Mibstantiate  it,  the  defendant  was  entitled  to 
hare  the  same  submitted  affirmatively,  as  it 
Kqnested.  The  refusal  of  the  court  to  give 
the  instructions  asked  by  defendant  upon 
this  feature  of  the  case  was  Justified,  we 
think,  upon  the  ground  of  want  of  evidence 
to  justify  them — ^that  Is,  evidence  that  the 
publication    was    privileged — and    the    fact 


that  the  court  could  have  framed  tbe  instruc- 
tion given  of  its  own  motion  in  a  manner 
which  would  have  made  it  more  direct  and 
pointed  with  respect  to  the  defense  of  privi- 
lege, so  far  as  that  defense  was  available 
in  connection  with  the  published  report  of 
the  proceedings  before  Gov.  Odell,  cannot  be 
assigned  as  error.  The  instruction  given 
by  the  court  is  not  misleading  or  erroneous, 
and.  If  defendant  had  desired  more  pointed 
instructions  thau  this  one,  it  was  its  duty  to 
have  asked  them.  Tbe  instructions  asked  by 
defendant  in  this  regard  were  deficient,  as 
stated,  and  the  court  Is  not  required  to  make 
or  give  instructions  of  its  own  motion  in  a 
civil  case.  Minter  ▼.  Bradstreet,  174  Mo.  491, 
73  S.  W.  608.  Nor  was  this  instruction  er- 
roneous because  the  Jury  were  not  given  any 
hypothesis  or  statement  of  facts  from  the  ev- 
idence upon  which  they  could  find  a  verdict 
for  the  defendant,  for  no  such  facts  were 
disclosed  by  the  evidence. 

It  is  further  contended  that  tbe  court  err- 
ed in  giving,  at  plaiutiS's  request,  instruc- 
tions which  ignored  defendant's  plea  of  priv- 
ilege, and  especially  in  giving  instructions 
numbered  7  and  11  which,  it  is  contended, 
assumed  to  state  the  whole  case;  but  these 
instructions,  when  considered  in  connection 
with  all  other  instructions  given,  presented 
the  case  very  fairly  to  the  Jury,  and.  If  any 
error  was  committed,  it  was  in  defendant's 
favor,  of  which  it  has  no  right  to  complain. 
"It  Is  not  necessary  that  an  instruction 
should  refer  to  another,  or  that  the  Issues  in- 
volved be  presented  to  the  Jury  in  one  In- 
struction; but  If  the  instructions,  taken  as 
a  whole,  present  the  Issues  fairly,  and  are 
not  calculated  to  mislead  the  Jury,  they  are 
all  the  law  requires."  Minter  v.  Bradstreet, 
174  Mo.  444,  73  S.  W.  668.  From  what  we 
have  said.  It  follows  that  there  is  no  merit 
In  tbe  contention  that  the  failure  of  the  court 
to  give  the  Instruction  asked  by  defendant,  at 
the  close  of  all  the  evidence,  directing  a  ver- 
dict for  it,  was  error. 

It  is  also  claimed  by  defendant  that  the 
court  should  have  sustained  defendant's  mo- 
tion for  a  new  trial  upon  the  ground  that  tbe 
verdict  was  against  the  weight  of  the  evi- 
dence, excessive,  and  the  result  of  bias  and 
prejudice  on  the  part  of  the  Jury.  As  to 
the  first  proposition,  It  seems  imnecessary  to 
say  more  than  what  has  olready  been  said  in 
this  opinion  to  the  effect  that  the  publication 
Js  libelous  per  se,  and  not  privileged,  which 
entitled  plaintiff  to  a  verdict;  the  only  ques- 
tion being  the  amount  of  damages  allowed 
by  the  Jui-y.  Nor  are  we  willing  to  say  that 
the  verdict  was  excessive  or  the  result  of 
passion  or  prejudice.  Coleman  v.  Southwick, 
9  Johns.  (N.  Y.)  45,  6  Am.  Dec.  253,  was  an 
action  for  libel,  and  Chief  Justice  Kent, 
speaking  for  the  court  on  the  question  of 
damages  said:  "The  last  point  is  that  the 
damages  ought  to  have  been  nominal  only, 
because  the  publication  was  made  under  a 
mistake  of  the  fact     The  quo  anlmo  with 
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which  the  libel  was  publl&'hed  was  altogether 
a  matter  for  the  consideration  of  the  Jury, 
and  the  circumstances  which  might  tend  to 
aggravate  or  extenuate  the  damages,  and 
lessen  or  Increase  the  degree  of  malice  which 
the  law  imputes  to  the  publication  of  every 
unjustifiable  libel,  were,  no  doubt,  urged  to 
the  jury  upon  the  trial,  as  they  might  have 
since  been  presented  to  this  court,  upon  the 
argument  of  the  present  motion.  The  ques- 
tion of  damages  was  within  the  proper  and 
peculiar  province  of  the  Jury.  It  rested  In 
their  sound  discretion,  under  all  the  circum- 
stances of  the  case,  and  unless  the  damages 
are  so  outrageous  as  to  strike  every  one  with 
the  enormity  and  injustice  of  them,  and  as 
to  Induce  the  court  to  believe  that  the  jury 
must  have  acted  from  prejudice,  partiality,' 
or  corruption,  we  cannot,  consistently  with 
the  precedents,  Interfere  with  the  verdict.  It 
is  not  enough  to  say  that  In  the  opinion  of 
the  court  the  damages  are  too  high,  and  that 
we  would  have  given  much  less.  It  is  the 
judgment  of  the  jury,  and  not  the  judgment 
of  the  court,  which  Is  to  assess  the  damages 
in  actions  for  personal  torts  and  injuries." 
Cases  of  this  character  differ  so  much  in  the 
facts  and  circumstances  connected  therewith, 
and  out  of  which  they  grow,  that  the  amount 
of  damages  allowed  by  a  jury  In  one  case 
forms  no  guide  or  rule  for  the  assessment  of 
damages  In  another,  so  that,  of  necessity, 
the  jury  are  the  sole  judges  of  that  matter, 
and  their  finding  will  not  be  dl&turbed  un- 
less their  verdict  Is  so  excessive  as  to  clear- 
ly indicate  that  It  Is  the  result  of  bias  and 
prejudice  on  their  part,  which  we  are  unwill- 
ing to  say  Is  the  case  here. 
The  judgment  is  affirmed.  AH  concur. 


BROWN    V.    PUBLISHERS:      GEORGE 
KNAPP  &  CO. 

(Supreme  Court  of  Missouri,   Division  No.  2. 

June  16,  1908.    Rehearing  Denied 

July   14,  1908.) 

1.  Libel  and  Slandbb  —  Privileged  Coic- 
MUNicATioNS— Extradition  Pboceedingb. 

A  proceeding  before  a  Governor  for  the  ex- 
tradition of  a  fugitive  Is  of  a  quasi  judicial  char- 
acter, and  a  full  and  fair  report  thereof  is 
privileged. 

2.  Same— Repoet  of  Legal  Pboceedingb. 

A  newspaper  article,  published  after  the 
Governor  of  a  sister  state  bad  rendered  his  de- 
cision in  a  proceeding  for  the  extradition  of  a 
fugitive,  which  refers  to  the  effect  of  the  den 
cision  on  the  fugitive  and  states  that  the  prose- 
cuting attorney  of  Missouri  instituting  the  crim- 
inal prosecution  may,  on  his  visiting  the  sister 
state,  be  prosecuted  for  perjury,  and  which  sets 
forth  extracts  from  the  brief  of  counsel  for 
the  fugitive  charging  the  prosecuting  attorney 
with  perjury  in  making  a  false  affidavit,  etc., 
shows  on  its  face  that  it  is  not  a  report  of  the 
proceedings  before  the  Governor  of  the  sister 
state  and  is  not  privileged. 

3.  Same. 

A  newspaper  article,  stating  that  the  prose- 
cuting attorney  of  a  county  in  Missouri  institut- 
ing a  criminal  prosecution  had  been  charged 
with  perjury  and  with  the  mailing  of  a  false  af- 


fidavit, that  the  attorney  for  accused  in  pro- 
ceedings before  the  Governor  of  a  sister  state  for 
the  extradition  of  the  accu&ed  charged  the  prose- 
cuting attorney  with  perjury.  In  that  he  had 
made  an  affidavit  when  he  knew  that  it  was 
untrue,  by  swearing  to  facts  as  true  of  which 
he  had  no  knowledge,  and  tliat  the  counsel  for 
accused  claimed  that  the  charge  of  perjury  was 
based  on  a  section  of  the  "Penal  Code,  etc., 
charges  the  oommission  of  perjury  by  the  prose- 
cuting attorney  and  contains  do  statement  of 
attending  circnmstances  showing  that  the  charge 
is  unfounded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  !§  54-e50.] 

4.  Same— Words  Actionable  Per  Se. 

A  publication  charging  one  with  perjury 
is  actionable  per  se. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  §§  54-60.] 

5.  Same— Privileged  Communications'— Rb- 
FOBTs  OF  Legal  Proceedings. 

A  fair  and  impartial  account  of  judicial 
proceedings  is,  generally  speaking,  a  privileged 

fiublication ;  but,  if  a  party  is  allowed  to  pub- 
ish  what  passes  in  a  court  of  justice,  he  must 
publish  the  whole  case,  and  not  merely  state  the 
conclusion  which  he  dra^s  from  the  evidence, 
and  he  must  not  state  his  opinion  of  the  con- 
duct of  the  parties  or  impute  motives  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dia 
vol.  32,  Libel  and  Slander,  §  127.] 

6.  Same. 

The  headlines  at  the  t>eginning  and  in  the 
Ijody  of  a  newspaper  article  relating  to  proceed- 
ings l)efore  the  Governor  of  a  sister  state  for 
the  extradition  of  a  fugitive,  which,  in  referring 
to  the  prosecuting  attorney  instituting  the  crim- 
inal prosecution,  state:  "Attack  on  Attorney 
Brown.  Baking^  Powder  Magnate's  (fugitive) 
Lawyer,  in  his  Brief,  Openly  Charges  Missouri 
Prosecutor  with  Perjury,"  etc<— are  not  priv- 
ileged, but  are  unauthorized  comments  and  are 
libelous. 

[Ed.  Note. — ^For  casos  in  point,  see  Cent.  Dig. 
VOL  32,  Libel  and  Slander,  f  127.] 

7.  Same. 

Though  a  counsel  may  lawfully  si)eak  in 
court  what  he  believes  to  l>e  true,  he  cannot  pub- 
lish his  speech  in  the  press,  and,  though  words 
reflecting  on  the  character  of  an  individual 
spolcen  or  written  in,  due  course  of  a  judicial 
proceeding  are  privileged,  their  publication  in 
good  faith  and  as  a  matter  of  news  ia  not 
privileged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol   32,  Libel  and  Slander,  |  127.] 

8.  Same— Sufficiency  of  Charge. 

Words  charging  one  with  the  commission 
of  a  crime  as  heinous  as  perjury  are  actionable 
though  they  do  not  set  forth  the  particulars  of 
the  case  in  language  necessary  to  make  a  good 
indictment. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  32,  Ubel  and  Slander,  §f  64-60.] 

9.  Same. 

Words  making  a  general  charge  of  perjury 
are  actionable  in  themselves  without  any  col- 
loquium. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DIe 
ol.  32. -••    ■       ■  -      -       '^ 


vol.  32,  Libel  and  Slander,  §}  187-197.] 


10.  Same— Instructions. 

In  an  action  for  libel  based  on  a  newspaper 
article  charging  plaintiff  with  perjury  in  mak- 
in|'  an  aiCdavit  without  explaining  that  plain- 
tiff was  not  technically  guilty  of  perjury,  an 
instruction  that  it  is  no  offense  to  make  an  af- 
fidavit, though  affiant  had  no  knowledge  of  the 
facts,  and  though  the  statement  in  the  affidavit 
was  not  in  accord  with  the  facts,  and  to  con- 
stitute perjury  the  affidavit  must  be  willfully, 
comipliir,  and  falsely  made,  is  properly  refused. 
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11.  S.UIS. 
Where,  in  an  action  for  libel  based  on  a 

newspaper  publication  charging  plaintiff  with 
jKrjury,  defendant  admitted  making  the  publica- 
tion, bnt  denied  malice  or  ill  will,  and  sought 
to  JQstify  on  the  ground  of  privileged  com- 
munication, and  the  publication  was  not  priv- 
ileged, the  refusal  to  direct  a  verdict  for  de- 
fendant was  proper,  the  falsity  of  the  charge 
ud  the  existence  of  malice  being  presumed. 

12.  Sails — JuBimcATioN. 
Where,  on  a  trial  for  libel  based  on  a  news- 
paper article  stating  that  plaintiff  had  committed 
perjury  and  had  made  an  affidavit  he  knew  to 
be  false,  defendant  admitted  the  publication  as 
alleged  and  denied  malice  and  pleaded  privilege, 
a  justification  to  the  extent  that  the  publication 
vas  tnie  as  to  the  charge  that  plaintiff  had  made 
an  affidavit  of  facts  of  which  he  had  no  knowl- 
edge tendered  a  false  issue. 

13.  Same. 
Where,  on  a  trial  for  libel  based  on  a  news- 
paper article  charging  plaintiff  with  perjury  and 
vith  having  made  an  affidavit  he  knew  to  be 

I  false,  defendant   admitted   the   publication,    de- 

i  nied  malice,  and  pleaded  privilege,  and  the  court 

I  .<Dbmitted  the   two  defamatory  charges   to  the 

jnry,  an  instruction  that  all  matters  defamatory 
of  plaintiff  in  the  publication  complained  of 
would  be  deemed  false  by  the  jury  m  making 
its  verdict  was  not  erroneous,  though  defendant 
sought  to  justify  by  claiming  that  plaintiff  had 
made  an  affidavit  of  facts  of  which  be  was  ig^ 
DOrant. 

14.  TBIAI^-IWSTBDCnOKS. 

On  a  trial  for  libel  based  on  a  publication 
not  privileged,  an  instruction  ignoring  the  de- 
fense of  privilege  is  not  erroneous. 

[Ed.  Note. — l''or  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  613-^23.] 

la.  LlBEI,  AND  SLANDEB— iNSTBTTCTIONS. 

In  an  action  for  libel  based  on  a  newspaper 
article  charging  plaintiff  with  perjury  and  with 
having  made  an  affidavit  he  knew  to  be  false,  an 
instruction  that  if  defendant  published  the  ar- 
k  tide  in  good  faith,  believing  the  same  to  be  a 
*  proper  item  of  news  and  a  part  of  the  report 
of  occurrences  in  extradition  proceedings,  with- 
out malice  toward  plaintiff,  and  not  negligently 
or  in  wanton  disregard  of  plaintiff's  rights, 
plaintiff  was  not  entitled  to  recover  any  exem- 
plary damages,  was  not  erroneous ;  the  charges 
of  perjury  and  knowingly  making  a  false  afli- 
tlavit,  being  actionable  per  se  and  implying  malice. 
It).  Same— DAMAOEe— "Action  fob  Lidei,." 

An  action  for  libel  is  an  action  to  recover 
damages  for  injaries  to  a  man's  reputation  and 
good  name,  and  it  is  not  necessary,  in  order  to 
recover  general  damages  for  words  which  are 
actionable  per  se,  that  plaintiff  shodld  have  suf- 
fered any  actual  or  constructive  pecuniary  loss ; 
but  plaintiff  is  entitled  to  recover  as  general 
(lamBKes  for  the  injury  to  bis  feelings^  which 
the  libel  has  cauE^ed  and  the  mental  anguish  and 
suffering  which  he  has  endured  as  a  consequence 
thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  $  348.] 

17.  Samk— Question  fob  Jubt. 

The  question  of  damages  in  a  case  of  libel 
and  Blander  is  peculiarly  within  the  province  of 
the  jury,  and,  unless  the  damages  are  so  uncon- 

I  scionable  as  to  impress  the  court  with  their  in- 

justice, and  thereby  induce  the  court  to  believe 
that  the  jury  were  actuated  by  prejudice  or  cor- 

1  niption,  it  will  not  Interfere  with  the  verdict. 

[Kd.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
I  wl.  32,  Libel  and  Slander,  {  364.] 

I  18.  Same— EXCESSIVE  Damages. 

i  .     In  an  action  for  libel  based  on  a  publication 

»  a  newspaper  charging  plaintiff,  an  attorney 
at  law.  with  having  committed  perjury  in  in- 
stituting a  criminal  prosecution  while  acting  as 
ptojecuting  attorney  of  a  county,  a  verdict  of 


$5,000  actual  damages  and  |5,000  punitive  dam- 
ages was  not  excessive,  in  view  of  the  large  cir- 
culation of  the  newspaper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  §{  350,  351,  3.53.] 

Appeal  from  Circuit  Court,  Cole  County; 
Wm.  H.  Martin,  Judge. 

Action  by  Frank  M.  Brown  against  Pub- 
llsliers:  George  Knapp  &  Co.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Lehmann  &  Lehmann  and  W.  S.  Pope,  for 
appellant.  Edwin  Silver  and  J.  L.  Smith,  for 
respondent. 

GANTT,  J.  The  plalntlft  brought  this  ac- 
tion against  the  defendant,  a  corporation  or- 
ganized under  the  laws  of  this  state  with  a 
capital  stock  of  $500,000,  and  the  owner  and 
publisher  In  the  city  of  St  Louis  of  a  daily 
newspaper  known  as  the  "St  Louis  Repub- 
lic." It  was  alleged  that  the  dally  edition 
of  this  paper  exceeds  100,000  per  day.  Pe- 
tition states: 

That  on  February  2,  1904,  and  prior  there- 
to, there  was  pending  at  the  city  of  Albany, 
N.  y.,  before  the  Governor  of  the  state  of 
New  York,  a  certain  proceeding  wherein  the 
Governor  of  the  state  of  Missouri  sought  to 
secure  the  extradition  from  the  state  of  New 
Tork  of  one  William  Zlegler,  charged  by  an 
indictment  theretofore  returned  into  the  cir- 
cuit court  of  Cole  county  with  the  crime  and 
offense  of  bribery  alleged  In  said  Indictment 
to  have  been  committed  in  said  Cole  county, 
state  of  Missouri.  That  on  February  3,  1904, 
the  defendant.  In  said  newspaper  and  In  its 
dally  edition  thereof  of  February  3,  1904, 
having  reference  to  the  aforesaid  extradition 
proceeding,  did  wrongfully,  wickedly,  and 
with  malice  print  and  publish  concerning 
plaintiff  herein  the  following  false,  libelous, 
and  defamatory  words  and  matter  In  manner 
and  form  as  follows,  to  wit: 

"Zlegler  Dares  Not  Leave  New  Tork. 

"If  He  Goes  to  Connecticut  Home  New  Ex- 
tradition Proceedings  may  be  Instituted. 
"Attack  on  Attorney  Brown. 

"Baking  Powder  Magnate's  Lawyer,  In   His 
Brief,  Openly  Charges  Missouri  Prose- 
cutor with  Perjury. 

"Republic  Special.— New  York,  Feb.  2.    Wil- 
liam   Zlegler's    escape    from    extradition    to 
Missouri,    through    the    grace    of    Governor 
Odell,  has  left  him  In  a  decidedly  awkward 
position.    Mr.  Zlegler  will  run  a  risk,  should 
he  leave  the  jurisdiction  of  New  York  State, 
of  being  arrested,   should   the   Missouri   au- 
thorities continue  their  efforts  to  bring  him 
within   the    jurisdiction    of    Missouri.      Mr. 
Zlegler  has  a  country  home  in  Connecticut 
and  his  attorneys  are  inclined  to  the  belief 
that  Attorney  General  Crow  will  be  prepared 
j  to  requisition  the  Governor  of  the  New  Eng- 
I  land  state  for  Mr.  Zlegler's  return,  should  he 
I  take  up  his  residence  there  even  temporarily. 
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which  he  frequently  does.  Hr.  Zlegler's  dls- 
eomflture,  however,  Is  not  the  only  result  ot 
the  decision  handed  down  by  Governor  Odell 
yesterday.  The  attorneys  for  the  baking 
powder  manufacturer  are  said  to  be  lying  In 
wait  for  Acting  Prosecuting  Attorney  Brown 
of  Cole  county,  should  he  at  any  time  visit 
New  York.  In  bis  brief,  Mr.  John  M.  Bow- 
ers, one  of  Mr.  Zlegler's  attorneys,  openly 
charges  Attorney  Brown  with  deliberate  and 
criminal  perjury,  and  Mr.  Bowers  does  not 
hesitate  to  say  that,  upon  his  advent  into  the 
state,  Broven  will  be  instantly  arrested  and 
his  Indictment  for  perjury  sought  for. 

"Charge"  of  Perjury. 

"The  language  used  \fs  Mr.  Bowers  in  his 
brief  is  clear.    He  says: 

"  This  prosecuting  attorney  of  the  county 
of  Cole  made  an  affidavit  upon  which  was 
put  in  motion  the  machinery  of  the  Consti- 
tution under  which  Mr.  Zlegler's  extradl- 
tion  was  sought  It  was  false  as  to  every  al- 
legation as  to  Mr.  Zlegler's  flight.  Mr.  Zleg- 
ler  sent  a  respectful  message  to  the  Governor 
of  the  state  of  Missouri,  asking  that  this 
prosecuting  attorney  of  the  county  of  Cole  be 
produced  before  your  excellency  to  repeat 
the  oath  he  had  made  by  which  the  machin- 
ery of  the  law  as  to  extradition  had  I)een 
set  in  motion.  He  declined  to  come  and  on 
page  seventy-six  of  the  stenographer's  min- 
utes of  the  proceedings  before  your  excel- 
lency, it  was  openly  conceded  that  he  had 
no  knowledge  of  the  matters  he  swore  to  in 
this  regard.  What  does  this  mean?  We 
c^)enly  charged  before  your  excellency,  upon 
the  hearing,  that  an  official  of  the  state  who 
had  committed  perjury  pure  and  simple  up- 
on which  he  instituted  a  procedure  of  this 
nature  committed  a  crime  of  the  highest 
grade.  "■ 

"•Knew  It  Was  Untrue. 

"The  one  fact  which  the  state  of  Mis- 
souri concedes  it  had  to  prove  to  deprive  a 
citizen  of  the  state  of  New  York  of  his  free- 
dom and  transport  him  to  Missouri  was  that 
he  had  been  present  in  that  state  at  a  certain 
time.  Mr  Brown,  the  prosecuting  attorney 
who  is  to  try  him,  made  an  affidavit  of  that 
fact.  Mr.  Brown  knew  It  was  untrue  when 
he  made  it  Even  if  he  swore  to  facts  as 
true  of  which  he  had  no  knowledge,  It  was 
perjury.' 

"Mr.  Bowers'  claim  that  Attorney  Brown 
committed  perjury  Is  based  on  section  101 
of  the  New  York  Penal  Code,  which  says: 
'An  unqualified  statement  of  that  which  one 
does  not  know  to  be  true,  is  equivalent  to  a 
statement  of  that  which  he  knows  to  be 
false.' 

"Further  Proceedings. 

"There  has  been  talk  to-day  to  the  effect 
that  a  civil  action  might  t>e  taken  against 
prosecuting  attorney  Brown,  but  It  Is  highly 
Improb-ible  that  any  such  proceedings  will 
be  begun." 


That  the  terms  "Brown,"  "Attorney 
Brown,"  "Missouri  Prosecutor,"  "Acting 
Prosecuting  Attorney  Brown  of  Cole  Coun- 
ty," "Prosecuting  Attorney  of  the  County  of 
Cole,"  "An  Official  of  the  State,"  "Mr.  Brown, 
the  Prosecuting  Attorney,"  and  "Prosecuting 
Attorney  Brown,"  as  used  and  contained  In 
said  libelous  and  defamatory  publication  all 
have  reference  to  and  mean  plaintiff.  That 
at  the  times  referred  to  In  the  said  defama- 
tory publication,  the  plaintiff  was  the  duly 
appointed  and  acting  prosecuting  attorney 
of  the  county  of  Cole,  state  aforesaid.  That 
defendant  published,  sold,  and  circulated 
said  edition  of  Its  newspaper,  to  wit,  the 
St  Louis  Republic,  containing  said  false, 
libelous,  and  defamatory  matter  concerning 
plaintiff  in  Cole  county.  Mo.,  whereby  the 
cause  of  action  has  accrued  against  defend- 
ant and  on  plaintiff's  behalf  In  said  Cole 
county,  and  within  the  Jurisdiction  of  this 
court,  and  published  and  sold  and  circulated 
said  edition  of  Its  newspaper  elsewhere  in 
the  state  of  Missouri  and  in  the  states  of 
Arkansas,  Texas,  Illinois,  Iowa,  Kansas,  In- 
dian Territory,  and  elsewhere.  That  defend- 
ant in  the  manner  and  by  the  means  afore- 
said did  falsely,  maliciously,  and  wickedly 
publish,  circulate,  and  give  currency  to  the 
charge  that  plaintiff  bad  committed,  among 
other  offenses,  the  atrocious  and  abominable 
crime  of  perjury.  That  plaintiff  by  the  afore- 
said wrongful  acts  of  the  defendant  corpo- 
ration has  been  greatly  damaged  In  his  good 
name  and  reputation,  and  In  his  feelings  and 
estate,  and  In  his  aforesaid  relation  of  attor- 
ney at  law  In  the  courts  of  this  state,  in  his 
official  character  as  prosecuting  attorney  of 
Cole  county  aforesaid,  and  otherwise  in  his 
business  pursuits  and  vocation.  Wherefore 
plaintiff  prays  Judgment  against  defendant 
for  actual  or  compensatory  damages  in  the 
sum  of  $20,000  and  for  punitive  and  exem- 
plary damages  in  the  sum  of  $20,000  and  for 
costs. 

The  defendant,  answering,  admitted  its  ex- 
istence as  a  corporation,  its  ownership  of  the 
St  Louis  Republic,  and  that  it  made  the  pub- 
lication complained  of,  and  denied  everything 
else  in  the  petition,  and  then  set  up  the  fol- 
lowing special  defense:  "That  at  the  time  of 
the  said  publication  there  had  t>een  pending 
and  had  Just  closed  a  proceeding  before  Hon. 
B.  B.  Odell,  then  Governor  of  the  state  of 
New  York,  for  the  extradition  of  William 
Zlegler,  who  tiad  theretofore  been  Indicted  by 
the  grand  Jury  of  Cole  county.  Mo.,  for  the 
crime  of  bribery,  and  for  wlu>se  extradition 
the  Honorable  A.  M.  Dockery,  then  Governor 
of  Missouri,  had  issued  his  requisition.  That 
a  hearing  had  been  had  before  the  said  Gov- 
ernor of  New  York,  to  determine  whether  or 
not  the  sold  Zlegler  should  be  extradited  to 
the  state  of  Missouri  for  trial.  That  on  said 
bearing  it  was  claimed  by  said  Zlegler  that 
he  was  not  a  fugitive  from  the  Justice  of  the 
state  of  Missouri,  and  that  he  was  not  in  the 
state  of  Mit^Buuri  at  the  time  when  it  was  al- 
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leged  that  the  said  crime  of  bribery  was  com- 
mitted by  him.  That  the  Govemor  ot  New 
York,  upon  consideration  ot  the  matter,  found, 
as  contended  by  and  on  behalf  of  the  said 
Ziegler,  and  refused  to  issue  a  warrant  for  bis 
extradition.  That  the  crime  charged  against 
the  said  Ziegler  was  bribery  of  state  offlclala 
of  Missouri  in  order  to  Influence  the  legisla- 
tion of  said  state,  and  the  Indictment  of  the 
said  Ziegler  and  the  proceedings  for  his  extra- 
dition were  matters  of  great  public  interest 
and  importance,  and,  throughout  the  penden- 
cy of  the  same,  the  defendant  made  a  true 
and  faithful  report  of  the  occurrences  there- 
in without  malice  and  as  a  matter  of  public 
interest  and  Importance.  That  In  the  article 
complained  of,  the  defendant  published  what 
was  said  by  one  John  M.  Bowers,  who  was  of 
counsel  for  said  Ziegler  in  said  proceeding, 
in  his  brief  and  argument  i)efore  the  Govern- 
or of  New  York,  for  the  purpose  of  adTls- 
Ing  its  readers  of  the  position  taken  In  behalf 
of  said  Ziegler  In  said  extradition  proceed- 
ings. That  the  plaintiff  was,  at  the  time  the 
extradition  of  said  Ziegler  was  applied  for, 
the  prosecuting  attorney  of  Cole  county.  Mo., 
and  did,  on  the  Sd  day  of  December,  1903, 
make  an  aflBdavit  to  the  Governor  of  Mis- 
souri, which  was  used  and  designated  to  be 
URed  as  the  basis  of  extradition  proceedings 
against  the  said  Ziegler,  in  which  the  said 
plaintiff  swore  that  the  said  Ziegler  was 
charged  with  the  crime  of  bribery  committed 
In  the  county  of  Cole,  and  state  of  Mis- 
souri, on  or  about  the day  of  March, 

1901,  and  further  swore  tliat  at  the  time  of 
committing  said  crime  William  Ziegler  was 
personally  present  in  said  county  and  state, 

and  that  on  or  about  the .day  of  March, 

1901,  the  said  William  Ziegler  fled  from  the 
state  of  Missouri,  and  further  swore  upon  l>e- 
Uef  tliat  the  said  Ziegler  was  at  the  time  of 
making  the  said  affidavit  In  the  city  of  New 
York.  That  the  allegations  of  said  plaintiff 
in  said  affidavit,  to  the  presence  of  the  said 
Ziegler  in  Cole  county.  Mo.,  at  the  time  of 
the  commission  of  the  alleged  offense  in 
March,  1901,  and  as  to  the  flight  of  said  Zieg- 
ler from  the  state  of  Missouri  at  that  time, 
were  made,  not  upon  belief,  but  in  form  un- 
qnallfledly.  That  upon  the  hearing  before  the 
Uovemor  of  New  York,  the  state  of  Missouri 
was  held  to  show  that  said  Ziegler  was  In 
this  state  on  or  about  the  19th  day  of  March, 
1901,  as  being  about  the  date  of  the  commis- 
sion of  the  offense  of  bribery.  That  said 
Ziegler  offered  evidence  to  show  that  he  was 
not  in  Missouri  at  the  time,  and  It  was  con- 
ceded by  the  attorneys  representing  the  state 
of  Missouri  that  the  plaintiff  at  the  time  of 
the  making  of  the  said  affidavit  had  no  i)er- 
soDal  knowledge  of  the  whereatMuts  of  the 
said  Ziegler  in  the  month  of  March,  1901, 
and.  In  fact,  the  said  plaintiff  had  no  such 
knowledge.  That  the  Penal  Code  of  the  state 
of  New  York  (section  101)  Is  as  set  forth  In 
said  publication.    Tltat  upon  the  facts  herein- 


before stated,  the  said  Bowers  argued  In  liis 
brief,  as  quoted  in  the  said  publication,  that 
the  statement  of  plaintiff  In  his  affidavit,  as 
to  the  presence  of  said  Ziegler  in  Missouri  in 
Marcli,  1901,  l>ecau8e  made  without  qualifica- 
tion and  without  Icnowledge  of  the  fact,  was 
tantamount  to  perjury.  That  this  defendant, 
without  malice  or  ill  will  of  any  kind,  pul>- 
lisbed  this  argument  of  the  said  Bowers  with 
the  facts  upon  which  it  was  predicated,  as 
it  bad  published  other  occurrences  and  pro- 
ceedings in  the  case,  as  a  matter  of  legitimate 
public  Interest  or  Importance,  without  in  any 
manner  approving  or  Justifying  the  same,  and 
its  publication  was  a  fair  and  true  report  of 
the  said  argument,  and  of  the  facts  on  which 
it  was  predicated,  and,  with  Its  other  publi- 
cations of  reports  of  occurrences  In  said  ex- 
tradictlon  proceeding  from  time  to  time  as  the 
same  happened.  It  made  a  fair  and  truthful 
report  of  said  extradition  proceeding  from 
beginning  to  end,  as  it  lawfully  might  do." 

The  replication  was  a  general  denial  of 
the  new  matter  in  the  answer.  The  cause 
came  on  for  trial  on  the  81st  day  of  May, 
1906,  and  resulted  in  a  verdict  and  Judgment 
for  the  plaintiff  of  $5,000  for  actual  damages 
and  $5,000  punitive  damages.  In  due  time 
the  defendant  ffied  Its  motions  for  a  new  trial 
and  In  arrest  of  Judgment,  which  were  heard 
and  overruled,  and  the  defendant  has  appeal- 
ed to  this  court  On  the  part  of  the  plaintiff, 
the  evidence  tended  to  show  that  the  circula- 
tion of  the  St  Louis  Republic  was  substan- 
tially as  stated  In  the  petition,  and  ttiat  the 
paper  had  a  large  circulation  in  the  Missis- 
sippi Valley  and  had  subscribers  in  nearly 
all  the  counties  of  Missouri,  including  Cole 
county  and  Jefferson  City.  It  is  also  shown 
that  the  capitalization  of  the  defendant  com- 
pany was  $500,000,  and  the  president  of  the 
company  testified:  That  he  would  not  sell  his 
interest  in  the  defendant  company  at  par  nor 
for  two  or  tliree  times  that  amount;  that  the 
witness  had  no  Imowledge  of  any  ill  will  on 
the  part  of  the  management  of  the  defendant 
newspaper  towards  the  plaintiff;  that  be  had 
never  had  any  controversy  with  the  plaintiff, 
bore  him  no  Hi  will,  and  his  only  feeling  was 
one  of  sympatliy  with  the  officers  of  this  state 
In  their  efforts  for  the  extradition  of  Zieg- 
ler;  that  the  editor  of  the  Republic  was  J. 

A.  Graham,  the  night  and  news  editor  was 
Homer  A.  Bassford,  the  city  editor  was  Mr. 
McAullffe,  and  the  business  manager  was  W. 

B.  Garr.  He  further  stated  that  the  publica- 
tion was  a  telegn'am  sent  by  the  New  York 
City  Bureau  of  the  Republic,  by  its  corres- 
pondent in  that  city,  J.  B.  Regan.  The  plain- 
tiff testified  In  his  own  behalf  that  be  had 
lived  in  Jefferson  City  for  24  years,  and  dur- 
ing that  time  had  been  engaged  there  In  the 
practice  of  law.  He  was  appointed  prosecut- 
ing attorney  of  Cole  county  November  14, 
1903,  and  continued  as  such  until  the  15th 
day  of  the  following  February.  The  publica- 
tion gave  him  mental  pain  and  suffering.    It 
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was  a  matter  of  great  annoyance  to  him,  be- 
cause it  brought  him  into  criticism ;  the  peo- 
ple spoke  adversely  of  him.  He  is  a  married 
man  with  five  children.  On  cross-examina- 
tion, be  stated:  He  never  l^new  William 
Zlegler.  Believed  he  was  now  dead.  That 
he  made  the  affidavit  In  the  extradition  pa- 
pers to  secure  the  extradition  from  New 
York  to  Missouri.  That  he  did  not  know 
personally  where  Zlegler  was  in  the  month  of 
March,  1901,  nor  where  he  had  ever  l>een  at 
any  time  of  bis  life.  Witness  did  not  hear 
until  some  time  after  March  30,  1903,  of  the 
telegram  to  Got.  Dockery  asking  blm  to  cause 
witness  to  attend  the  hearing  of  the  extradi- 
tion proceedings  in  New  York.  That  witness 
made  the  affidavit  for  the  requisition  of  Wil- 
liam Zlegler  at  the  request  of  Attorney  Gen- 
eral Crow,  who  conducted  the  investigation 
before  the  grand  jury  that  returned  the  indict- 
ment against  Zlegler  at  the  request  of  Attor- 
ney General  Crow,  and  on  the  Information 
furnished  by  the  latter.  Witness  felt  secure 
in  the  request  and  confidence  of  bis  home 
community  and  did  not  l)elieve  people  would 
take  it  seriously.  The  publication  was  a  mat- 
ter of  great  annoyance  more  than  anything 
else.  With  this  prima  facie  showing,  the 
plaintiff  rested.  The  defendant  at  this  point 
offered  a  demurrer  to  the  evidence,  which  was 
overruled.  Thereupon  the  defendant  intro- 
duced evidence  to  the  following  effect:  Jo- 
seph Graham,  managing  editor  of  the  St.  Lou- 
is Republic,  testified  that  the  publication  com- 
plained of,  and  others  relating  to  the  Zleg- 
ler extradition  proceedings,  were  made  as  a 
matter  of  public  interest  and  concern  to  the 
state  of  Missouri,  ahd  that  there  was  no  ill 
will  against  Mr.  Brown,  but,  on  the  contrary, 
the  Republic  people  were  entirely  favorable 
to  him.  On  cross-examination,  he  stated  that 
no  attempt  was  made  to  verify  the  state- 
ments in  the  publication  complained  of  by  the 
correspondent  at  Jefferson  City,  and  there 
naturally  would  not  be,  as  the  publication 
was  made  with  reference  to  proceedings  In 
New  York.  Messrs.  Bassford,  McAulIffe,  and 
Carr,  editors  and  managers  of  the  Republic, 
all  testified  that  they  knew  of  no  malice  or 
HI  will  towards  Mr.  Brown  on  the  part  of 
anybody  connected  with  the  Republic.  John 
P.  Regan,  the  New  York  correspondent  of  the 
Republic,  testified  that,  from  time  to  time 
while  the  Zlegler  extradition  proceedings 
were  pending  In  New  York,  he  sent  reports 
of  them  to  the  Republic  as  matters  of  public 
interest  to  the  people  of  Missouri.  He  did  not 
Intend  to  and  did  not  charge  Mr.  Brown  with 
perjury,  and  sent  what  Mr.  Bowers  bad  said 
of  Mr.  Brown  as  something  the  people  of 
Missouri  would  be  Interested  In.  Ills  sympa- 
thies in  the  matter  were  with  the  Missouri 
attonioys.  He  got  the  Bowers  brief  through 
the  New  York  Herald.  On  cross-examination, 
he  said  he  got  the  Information  upon  which 
bis  reports  of  the  Zlegler  extradition  was  bas- 
ed  from    various   sources;    principally,   the 


New  York  Herald  and  the  Brooklyn  Eagle. 
The  publication  which  is  the  basis  of  this 
action  was  taken  from  the  Brooklyn  Eagle. 

The  deposition  of  John  M.  Bowers  taken 
in  New  York  was  read  in  evidence.  He  tes- 
tified: That  he  was  one  of  the  counsel  for 
Zlegler  In  the  extradition  proceedings  before 
Gov.  Odell  of  New  York.  That  he  was  pres- 
ent at  the  hearing  before  the  Governor  of 
New  York  on  December  7,  1903.  He  identi- 
fied the  telegram  of  November  30,  1903,  sent 
by  Zlegler  to  Gov.  Dockery,  requesting  the 
presence  of  Brown  at  the  extradition  hear- 
ing, and  said  he  prepared  it  and  had  it  sent. 
He  prepared  the  brief  filed  for  Zlegler  with 
Gov.  Odell.  He  wrote  the  matters  in  the 
brief  referring  to  Mr.  Brown.  That  the 
statements  in  the  brief  as  to  Mr.  Brown  were 
made  without  malice  towards  him  and  as  a 
mere  matter  of  business.  The  one  question 
of  fact,  which  the  Governor  ujwn  whom  the 
demand  is  made  for  extradition  has  the  right 
to  try.  Is  as  to  the  presence  of  the  accused 
in  the  demanding  state  at  the  time  of  the 
commission  of  the  offense.  The  only  evidence 
of  any  dignity  produced  at  this  bearing  on 
behalf  of  the  state  was  an  affidavit  of  Mr. 
Brown.  On  that  the  Governor  of  Missouri 
Issued  his  warrant,  and  on  that  warrant,  in 
ordinary  cases,  the  defendant  would  have 
been  surrendered.  That  affidavit  set  the 
extradition  machinery  in  motion.  It  became 
necessary  therefore  to  meet  it  So  he  caus- 
ed Zlegler  to  send  a  telegram  to  Gov.  Dock- 
ery requesting  Mr.  Brown's  presence,  but 
Mr.  Brown  did  not  come  to  New  York.  The 
Missouri  authorities  claimed  that  these  af- 
fidavits were  matters  of  form;  whereas, 
Zlegler's  counsel  Insisted  that  they  were  of 
the  gravest  Importance.  In  fact,  that  it 
would  be  difficult  to  find  words  to  describe 
the  gravity  of  such  a  crime  as  making  a 
false  affidavit  to  set  e.Ktradltion  in  motion, 
and  in  the  majority  of  cases  would  accom- 
plish the  purpose.  These  statements  were 
repeatedly  made  by  him  as  to  the  gravity  of 
the  offense,  and  it  was  charged  that  the  af- 
fidavit was  false,  that  Mr.  Brown  never  knew 
Mr.  Zlegler,  had  never  seen  him  in  his  life. 
On  cross-examination,  he  stated:  That  the 
brief  prepared  by  himself  and  approved  by 
the  other  counsel  for  Zlegler  was  sent  to  the 
Governor  of  New  York  January  11,  1904; 
that  the  Governor's  decision  was  made  on 
February  1,  1904;  that  the  question  at  issue 
before  Gov.  Odell  was  whether  Zlegler  was 
in  Missouri  on  March  19,  1901;  that  the  quo- 
tations from  the  brief  of  witness  In  the  ar- 
ticle suwl  on  constituted  only  a  portion  ot 
the  argument  on  a  single  point;  that  wit- 
ness had  not  to  his  knowledge  any  conver- 
sation with  the  correspondents  of  the  Repub- 
lic and  Globe-Democrat  prior  to  the  publica- 
tion complained  of.  Outside  of  the  brief  in 
his  argument  before  Gov.  Odell,  he  stated 
that  an  officer  of  the  state  of  Missouri  had 
committed  perjury  pure  and  simple  by  in- 
stituting this  proceeding,  and  he  Intimated 
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tiutt,  if  Mr.  Brown  had  appeared  before  the 
Goremor  as  a  witness  and  repeated  bis  state- 
ment nnder  oatti,  ttiey  miglit  have  instituted 
iTtiulnal  proceedings  in  New  Yorlc. 

Tbe  date  of  tlie  alleged  crime  of  Mr.  Zieg- 
ler  was  finally  fixed  by  Btipulatlon  as  the 
19th  day    of  March,   1901.     The  date   was 
Mdnk  in  the  extradition  proceedings  and  may 
aare  covered  the  months  of  January,  Feb- 
roary,    and    March.     The   one   controverted 
fac:  was  the  presence  of  Mr.  Ziegler  in  the 
state  of  Missouri  on  the  10th  day  of  March, 
"Mh    Cotmsei  for  tbe  defendant  offered  tbe 
!>rief  of  Mr.  Bowers  in  full,  and  the  report 
"f  the  proceedings  before  Gov.  Odell  was 
filentiQed  as  correct  and  was  offered  in  evi- 
dence and  is  set  out  in  full  in  the  transcript. 
This  report  shows  that  tbe  hearing  before 
the  Governor  began  December  7,  1003,  and 
was  had  at  Albany.     K.  C.  Crow,  Attorney 
General,  and  Judge  Thomas  P.  Harvey  ap- 
peared  for  Missouri,  and  John   M.   Bowers, 
Delaocy  Nlcoll,  Edward  Lauterbach,  William 
J.  Underwood,  John  D.  Lindsey,  and  James 
W.  Gerard  appeared  for  Ziegler.     Mr.  Bow- 
ers opened  the  matter  before  the  Governor 
br  request  that  the  Missouri  representatives 
fix  the  dates  when  they  claim  Ziegler  was 
In  Missouri.    The  Governor  held  this  to  be 
essential.    Attorney  General  Crow  contended 
that  the  extradition  papers  made  out  a  prima 
facie  case,  and  tbe  burden  was  on  Ziegler 
to  show  that  he  was  not  in  Missouri,  and 
that  the  state  was  not  held  to  any  precise 
date,  and  that  constructive  presence  would 
be  sufildent.    There  was  much  discussion  of 
these  questions.     Mr.  Bowers,  in  the  course 
nf  the  discussion,  said:    "Mr.  Grow  Iinows 
that  if  tbe  defendant  is  taken  into  that  state 
tliey  can  try  him  for  any  act  they  like,  and 
do  anyth!i}g  they  wish  to  him,  and  that  lie 
has  not  the  protection  ordinarily  attached  to 
extradition  treaties.     Therefore,   sir,   if  the 
affidavit  filed,  which  sets  that  proceeding  in 
mntloD.  be  a  piece  of  perjury,  it  is  the  most 
wanton  crime  that  it  is  possible  for  an  ofil- 
(ial  to  commit."    After  much  heated  contro- 
versy before  the  Governor,  the  19th  of  March 
was  fixed  upon,  nnder  tbe  ruling  of  the  Gov- 
ernor, as  the  date  of  the  offense,  and  tlie 
fiovemor    ruled    that    tbe    Ziegler    counsel 
should  introduce  their  evidence  as  to  whether 
Ziegler  was  or  was  not  in  tbe  state  of  Mis- 
.louri  on  the  19th  of  March,  1901.    The  state 
of  Missouri  then  Introduced  affidavits  that 
oae  Daniel  Kelly  was  an  agent  of  Ziegler, 
and  he  was  In  Missouri  at  the  time  named, 
aod,  acting  for  Zl^Ier,  committed  the  bri- 
bery charged  in  tbe  indictment  against  Zieg- 
ler; that  Ziegler's  name  was  on  the  Southern 
Hotel   register  In  St  Louis,  but  in  Kelly's 
bandwrlting,  on  the  date  of  March  19,  1901. 
Tbe  state  also  offered  the  affidavit  of  Evelyn 
Baldwin  to  tbe  effect  that  Ziegler  had  said 
to  him  shortly  before  the  19th  of  March  that 
be  was  going  to  Missouri,  and  shortly  after- 
watds  said  he  had  Just  come  from  there.    At 
the  conclusion  of  tbe  hearing,  the  Governor 


granted  tbe  state  two  weeks  in  which  to  file 
a  brief  in  support  of  its  contention,  and  Zieg- 
ler a  week  thereafter  filed  his  brief.  The 
brief  filed  by  Ziegler  is  the  one  identified  by 
Mr.  Bowers  in  his  deposition  and  tbe  one  re- 
ferred to  In  the  article  upon  which  this  sui^ 
is  based.  It  was  admitted  by  the  plaintiff 
that  section  101  of  the  Penal  Code  of  New 
York  Is  in  the  words  stated  In  the  answer 
and  in  the  publication  complained  of.  The 
defendant  also  offered  in  evidence  further 
publications  made  by  tbe  Republic  concern- 
ing the  Ziegler  extradition  beginning  with 
November  15,  1903,  when  the  indictment 
against  Ziegler  was  returned,  and  ending 
with  the  publication  complained  of  on  Feb- 
ruary 3,  1901.  Gov.  Odell  made  his  decision 
refusing  the  extradition  of  Ziegler  on  Febru- 
ary 1,  1904.  Under  the  date  of  December  8, 
1903,  two  dispatches  from  Albany  of  tbe  pre- 
ceding day  gave  an  account  of  the  bearing 
before  the  Governor.  In  rebuttal  the  plain- 
tiff, over  tbe  objection  of  tbe  defendant,  gave 
In  evidence  an  article  from  the  Brooldyn 
Kagle  containing  tbe  same  extracts  from  the 
Ziegler  proceedings  which  are'  contained  in 
the  defendant's  publication.  With  this  the 
plaintiff  closed  the  case.  The  instructions  In 
tbe  case  will  be  discns-sed  in  connection  with 
the  assignments  of  error  on  the  part  of  th? 
defendant. 

1.  It  is  Insisted  on  behalf  of  the  defendant 
that  the  publication  sued  upon  is  not  libelous 
because  it  Is,  and  appears  upon  Its  face  to  be, 
part  of  tbe  report  of  a  legal  proceeding,  in 
which  tbe  epithets  complained  of  as  libelous 
were  applied  by  counsel  to  the  plaintiff  under 
circumstances,  as  disclosed  by  the  publication 
Itself,  which  show  them  to  be  mere  Invective 
and  unwarranted  by  tbe  facts  upon  which 
they  were  predicated.  It  has  already  been 
ruled,  in  the  companion  case  of  Brown  v. 
Globe  Printing  Company  (handed  down  on 
this  day)  112  S.  W.  402,  and  growing  out  of 
practically  tbe  same  publication,  that  the 
proceedings  before  Gov.  Odell  for  the  extradi- 
tion of  Ziegler  upon  tbe  demand  of  the  Gov- 
ernor of  Missouri  to  answer  to  an  indictment 
for  bribery,  were  of  a  quasi  Judiclfll  charac- 
ter, and  if  tbe  report  published  by  the  defend- 
ant was  a  full,  fair,  and  Impartial  report,  it 
was  privileged.  As  the  authorities  were  ex- 
haustively considered  in  that  case,  both  Eng- 
lish and  American,  we  deem  It  unnecessary  to 
again  review  them,  and  content  ourselves 
with  the  conclusions  therein  reached. 

A  fair  reading  of  the  alleged  libelous  pub- 
lication will  show  that  it  did  not  purport  to 
be  a  report  at  all  of  tbe  proceedings  before 
the  Governor  of  New  York.  Tbe  extradition 
had  been  refused,  and  this  article  began  with 
a  reference  to  the  effect  of  the  proceedings  on 
Ziegler's  future  movements,  his  risk  in  going 
outside  of  the  state  of  New  York,  and  the 
probability  of  tbe  authorities  of  Missouri  tak- 
ing further  steps  to  bring  bim  to  Missouri. 
The  article  then  proceeds  to  state  that  Zieg- 
ler's discomfiture  Is  not  tbe  only  result  of  the 
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Govemor'a  refusal  to  extradite  him,  but 
the  attorneys  for  Zlegler  were  said  to  be  ly- 
ing In  wait  for  the  plaintiff,  should  he  at  any 
time  visit  New  York,  and  then,  foreshadow- 
ing a  prosecution  of  plaintiff,  says:  "In  his 
brief  Mr.  John  M.  Bowers,  one  of  Zlegler's  at- 
torneys, openly  charged  Attorney  Brown  with 
deliberate  and  criminal  perjuiy,  and  Mr.  Bow- 
ers does  not  hesitate  to  say  that  upon  his 
(Brown's)  advent  into  this  state  (New  Yorit) 
Brown  will  be  instantly  arrested  and  his  in- 
dictment for  perjury  sought  for."  Certainly 
this  makes  no  reference  to  the  occurrences  at 
the  trial,  but  refers  wholly  to  events  transpir- 
ing after  the  extradition  had  been  denied  and 
to  threats  of  Bowers  of  a  prosecution  for  "de- 
liberate and  criminal  perjury."  Then  follows 
the  extract  from  the  brief  of  Bowers,  In  which 
he  says:  "He  (Brown)  desired  to  come,  and 
on  page  seventy-six  of  the  stenographer's  min- 
utes of  the  proceedings  before  your  excellency 
It  was  openly  conceded  that- be  had  no  knowl- 
edge of  the  matters  he  swore  to  In  this  re- 
gard. What  does  this  mean?  We  openly 
charged  before  your  excellency  upon  the  hear- 
ing that  an  official  of  a  state  who  had  com- 
mitted perjury  pure  and  simple,  niwn  which 
he  Instituted  a  procedure  of  this  nature,  com- 
mitted a  crime  of  the  highest  grade."  Then 
the  publication  Is  Interspersed  In  heavy  type, 
with  these  words  by  the  publisher:  "Knew 
It  Was  Untrue.  The  one  fact  which  the 
state  of  Missouri  concedes  It  had  to  prove  to 
deprive  a  citizen  of  the  state  of  New  York  of 
his  freedom  and  transport  blm  to  Missouri 
was  that  he  had  been  present  in  the  state  at 
a  certain  time.  Mr.  Brown,  the  prosecuting 
attorney  who  is  to  try  him,  made  an  affidavit 
of  that  fact  Mr.  Brown  knew  it  was  untrue 
when  he  made  It.  Even  if  be  swore  to  facts 
as  true  of  which  he  had  no  knowledge,  it  was 
perjury."  Then,  without  quoting  further  from 
the  brief,  the  sender  of  this  dispatch  says: 
"Mr.  Bower's  claim  that  attorney  Brown  com- 
mitted perjury  is  based  on  section  101  of  the 
Penal  Code,  which  says:  'An  unqualified 
statement  of  that  which  one  does  not  know  to 
be  true  Is  equivalent  to  a  statement  of  that 
which  he  knows  to  be  false.'  " 

Evidently  Bowers  did  not  use  this  language 
in  the  heat  of  passion  In  an  oral  argument, 
but  committed  it  to  writing  deliberately  on 
January  11,  1904,  over  a  month  after  the 
hearing  on  the  7th  of  December,  1903.  Ob- 
viously, he  considered  It  matter  of  serious 
weight.  Now  what  fact  is  stated  that  robs 
this  charge  of  perjury  of  Its  Infamous  charac- 
ter? Does  the  reference  to  section  101  of  the 
New  York  Penal  Code  have  any  such  tenden- 
cy? We  think  not.  It  rather  accentuates  his 
position.  What  would  the  ordinary  reader 
gather  from  the  whole  article?  Obviously, 
that  plaintiff  was  charged  with  deliberate 
and  criminal  perjury  In  swearing  to  facts  he 
knew  to  be  untrue,  and,  if  he  swore  to  facts 
of  which  he  had  no  knowledge,  he  was  equal- 
ly guilty,  and  then  a  section  of  a  Penal  Code 
Is  reproduced  to  sustain  that  charge.    Not  a 


word  is  said  that  if  this  was  the  whole  of 
plaintiff's  offending,  as  the  said  affidavit  was 
made  in  Missouri,  It  did  not  constitute  per- 
jury, and  that  the  Penal  Code  referred  to  was 
that  of  New  York,  which  would  not  govern. 
View  this  article  In  any  light,  the  whole  bur- 
den of  It  is  that  Mr.  Bowers  had  deliberately 
charged  plaintiff  with  pure  and  simple  per- 
jury in  order  to  get  Zlegler  extradited  from 
New  York  to  Missouri,  and  we  look  In  vain 
for  a  statement  of  facts  which  would  show 
that  such  a  charge  was  baseless,  or  which 
would  have  restrained  the  generality  of  the 
charge.  The  question  is:  What  was  tlie  ap- 
prehension of  those  who  read  this  charge? 
In  Eckart  v.  Wilson,  10  Serg.  8c  R.  (Pa.)  44, 
the  slanderous  words  were,  "You  have  killed 
Bob  Waters — ^yon  have  poisoned  him,  and  I 
can  prove  it,"  and  It  was  sought  to  show  as 
a  defense  that  Waters  was  still  alive,  but  it 
was  rejected.  Afterwards,  in  Deford  v.  Mil- 
ler, 8  Pen.  &  W.  103,  perjury  was  assigned  on 
a  publication  stating  that  plaintiff  had  filed 
his  affidavit  In  the  court,  which  had  become  a 
public  record,  to  which  there  stood  opposed 
the  oaths  of  two  respectable  men,  and  saying: 
"In  law  It  would  be  called  perjury."  The  de- 
fense was  that  the  alleged  oath  was  made  be- 
fore the  prothonotary  ki  vacation  in  a  matter 
not  determinable  before  him,  and  it  was  in- 
sisted it  could  not  be  perjury  because  the 
oath  was  extra  judicial,  but  Chief  Justice 
Gibson,  referring  to  Eckart  v.  Wilson,  said: 
"In  that  case  the  plaintiff  had  been  charged 
with  the  murder  of  a  living  man ;  in  this,  he 
has  been  charged  with  perjury  in  an  extra 
judicial  oath.  In  the  one,  the  commission  of 
the  crime  charged  was  rendered  Impossible 
by  matter  of  fact,  and  in  the  other  It  is  made 
so  by  matter  of  law,  and,  If  there  Is  any  fur- 
ther difference  between  them,  I  am  unable  to 
perceive  It."  He  then  held  the  publication 
libelous,  citing  Chamel's  Case,  Cro.  Ellz.  279, 
In  which,  to  an  action  for  saying,  "My  tur- 
keys are  stolen,  and  Chamel  hath  stolen 
them,"  It  was  objected  that,  as  the  speaker  of 
the  words  was  a  feme  covert  and  without  ca- 
pacity to  be  the  owner  of  the  things  said  to 
have  been  stolen,  it  was  impossible  in  law 
that  the  charge  be  true ;  but  the  court  refus- 
ed to  sustain  the  objection,  "because,  as  U 
was  said,  she  had  charged  htm  with  stealing; 
and  if  one  which  hath  no  horse  salth,  'I.  S. 
hath  stolen  my  horse,'  this  is  as  great  discred- 
it as  if  he  bad  one,  for  every  oae  knoweth  not 
whether  he  had  a  horse  or  not" 

In  like  manner,  they  who  read  the  publica- 
tion In  the  case  before  us  may  not  have 
known  whether  the  oath  in  which  i>erjury 
Is  alleged  to  have  been  committed  consti- 
tuted perjury  In  law,  or  not ;  nor  could  they 
be  expected  to  incur  the  trouble  and  expense 
of  an  inquiry  into  the  fact,  granting  tbem 
competent  to  determine  it  on  a  view  of  the 
record.  "Words  which  Impute  a  crime  are 
actionable,  not  more  because  they  expose 
the  party  charged  to  the  danger  of  being 
convicted  than  of  being  prosecuted  wbicbt 
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even  to  the  Innocent,  is  a  grieTance;  and  in 
ereiy  instance  where  the  meaning  of  what 
would  otherwise  have  t>een  an  unambiguous 
accusation  has  been  controlled  by  circum- 
stances which  showed  it  to  be  groundless, 
and  thus  rendered  it  harmless,  the  control- 
ling circumstances  were  so  mingled  with 
the  accusation  by  the  accuser  himself  as  to 
malce  the  poison  carry  its  antidote  along 
with  it."  This  view  of  the  law  was  ex- 
pressly adopted  by  this  court  in  Perselly  v. 
Bacon,  20  Mo.  330,  loc.  cit.  337.  Applying 
these  principles  to  the  publication  In  this 
case,  we  look  in  vain  for  a  statement  of 
drcnmstances  by  Bowers  or  defendant  that 
would  show  to  the  apprehension  of  any  or- 
dinary reader  that  the  charge  of  perjury 
was  groundless  because  of  such  attendant 
circumstances  disclosed  by  Bowers,  or  the 
defendant  in  reproducing  and  publishing  such 
charge.  There  is  not  a  word  or  line  which 
shows  the  charge  of  perjury  to  be  palpably 
unfounded  on  the  face  of  it.  There  is  not 
even  to  the  trained  legal  mind  a  mitigating 
fact  stated,  save  and  except  the  statement 
volunteered  by  the  defendant's  correspondent 
who  sent  the  dispatch  that  Bowers  based  his 
daim  Of  perjury  on  section  101  of  the  New 
York  Penal  Code,  which  enacted  that  "an 
unqualified  statement  of  that  'which  one 
does  not  know  to  be  true  is  equivalent  to  a 
statement  of  that  which  he  knows  to  be 
false."  What  Penal  Code  is  not  disclosed. 
When  this  section  of  the  Code  Is  read  in 
connection  with  the  statement  preceding 
it,  "that  It  was  conceded  that  plaintiff  had 
no  luowledge  of  the  matter  he  swore  to  In 
bis  aflSdavlt,"  it  emphasized  the  charge.  The 
publication  on  its  face  does  not  even  show 
that  plaintiff  made  the  affidavit  In  Missouri, 
save  by  the  barest  legal  inference  that  no 
one  but  a  lawyer  would  appreciate.  Con- 
cede that  such  an  affidavit  is  and  was  in 
fact  not  perjury  in  Missouri,  where  It  was 
made  and  where  alone  a  criminal  prosecu- 
tion on  it  could  be  started,  no  such  fact  is 
stated  In  the  publication,  and  it  cannot  be 
maintained  that  anything  leas  than  such  a 
statement  would  show  the  charge  of  per- 
jury to  be  groundless.  It  has  long  t>een  rul- 
ed, as  shown  by  the  cases  already  noted, 
that  it  would  not  suffice  to  show  that  as  a 
matter  of  fact  plaintiff  bad  not  committed 
perjury  under  the  laws  of  Missouri,  or  mat- 
ter dehors  the  libel  itself.  The  charge  of 
perjury  is  actionable  per  se,  and  there  is  no 
statement  of  attending  circumstances  in  this 
publication  which  show,  or  tend  to  show, 
said  charge  was  unfounded,  and  accordingly 
it  must  be  held  that  this  assignment  of  de- 
fendant is  not  well  taken. 

2.  Having  reached  the  conclusion  that  the 
poblication  was  libelous  per  se,  and  that 
fhere  was  no  such  accompanying  statement 
of  circumstances  as  showed  the  plaintiff 
could  have  been  guilty  of  perjury,  it  is  due 
counsel  for  defendant  to  examine  the  author- 
ities upon  which  it  relies  to  sustain  its 
112  S.W.-31 


contention  tliat  the  publication  contained  an 
antidote  for  the  poison.  In  Trimble  v.  Fos- 
ter, 87  Mo.  49,  56  Am.  Rep.  440,  the  slander 
was:  "He  Is  a  thief.  He  is  a  d—  thief." 
The  answer  was  an  admission  of  the  speak- 
ing of  the  words,  but  denied  that  they  were 
spoken  falsely  and  maliciously  for  the  pur- 
pose of  slandering  plaintiff,  but  because  he 
believed  that  plaintiff  had  been  guilty  of 
stealing  his  property.  For  a  more  specific' 
answer,  he  states  he  purchased  of  plaintiff 
a  farm,  and  plaintiff  delivered  him  posses- 
sion thereof  and  prior  to  speaking  the  words : 
"The  plaintiff  unlawfully  and  witlwnt  the 
knowledge  or  consent  of  defendant  entered 
upon  said  land,  and  by  force  took  and  car- 
ried away  and  converted  to  his  own  use  fix- 
tures belonging  to  said  land  and  the  property 
of  defendant  and  then  in  defendant's  posses- 
sion, to  wit,  one  sidewalk  running  from  the 
dwelling  house  to  an  outhouse,  also  a  brick 
mound  built  up  in  the  front  yard  for  fiowers, 
two  large  grain  bins  or  cribs  located  in  and 
part  of  the  barn,  also  a  lot  of  manure  and 
other  things  belonging  to  defendant  by  rea- 
son of  the  purchase  aforesaid  and  of  great 
value."  Of  this  answer,  this  court  held  it 
was  not  a  plea  of  justification,  but  only  in- 
mitigation.  Said  the  court :  "If  words  spok- 
en amount,  of  themselves,  to  a  charge  of 
larceny,  yet  If  accompanied  with  a  specifica- 
tion of  acts  upon  which  the  charge  is  based, 
which  show  no  such  crime  was  committed, 
the  party  of  whom  the  words  were  .spoken 
has  no  cause  of  action.  As  If  the  words 
relate  to  the  taking  of  property  not  a  sub- 
ject of  larceny  they  will  not  be  actionable. 
But  if  some  of  the  property  alleged  to  have 
been  stolen  was  the  subject  of  larceny,  the 
action  may  be  maintained.  As  if  A.  should 
say  of  B.  that  he  stole  an  acre  of  land  and 
a  horse,  the  property  of  A."  Because  the 
answer  did  not  specifically  state  that  the 
"other  things"  were  fixtures — that  is  to  say, 
were  so  attached  to  the  land  that  as  between 
vendor  and  vendee  they  were  a  part  of  the 
land,  and  therefore  not  the  subject  of  lar- 
ceny— this  court  reversed  the  circuit  court 
for  holding  the  same  a  complete  defense. 
That  case  supports  our  conclusion  in  this, 
that  there  is  no  statement  of  facts  which 
show  that  perjury  could  not  have  been  com- 
mitted. 

Hall  v.  Adkins,  69  Mo.  144,  was  an  action 
for  slander.  The  plaintiff  was  a  lessee  of 
certain  land  from  defendant.  By  the  terms 
of  the  lease  the  plaintiff  and  his  co-lessee 
were  to  raise  a  crop  of  corn  on  the  land  and 
were  to  pay  defendant  |475  in  money  on  or 
before  January  1,  1873,  or  before  that  time 
if  the  crops  were  sooner  sold ;  "the  crop  to 
Ite  security  for  the  payment  of  said  sum 
and  to  be  gathered  and  penned  on  the  premi- 
ses on  or  before  December  1,  1872."  The 
defamatory  words  were:  "He  Is  stealing 
my  corn.  Aaron  Hall  stole  my  corn  and  is 
swindling  me,  and  the  neighbors  are  help- 
ing him  to  do  it."    The  defendant  admitted 
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speaking  the  words  charged,  denied  they 
were  malictously  spoken,  and  pleaded  in 
Justification  the  truth  of  the  words  spoken, 
and,  in  mitigation  of  damages,  the  facts  and 
circumstances  relied  npon  to  constitute  said 
stealing  and  a  reference  by  him  to  such 
facts  and  circumstances  at  the  time  of  speak- 
ing the  words.  Reply  denied  the  facts  re- 
lied upon  to  constitute  the  larceny  and  aver- 
r^  no  explanation  was  made  by  defendant 
at  the  time  they  were  spoken,  and  no  ref- 
erence made  to  such  facts  and  circumstances. 
The  testimony  tended  to  show  that  plalntlft 
and  defendant  bad  an  interview  In  which 
plalntifC  proposed  to  provide  other  security 
for  the  rent,  so  that  he  might  dispose  of  the 
corn,  but  failed  to  reach  an  agreement; 
that  plalntifF  told  several  parties  he  and  de- 
fendant had  had  a  "fuss,"  and  he  Intended  to 
take  com.  Before  any  of  the  rent  was  paid, 
plaintiff  did  take  part  of  the  corn  in  the 
night  without  the  consent  and  against  the 
will  of  defendant  and  used  it  to  feed  plain- 
tiff's hogs.  There  was  a  conflict  as  to  wheth- 
er defendant,  at  the  time  of  speaking  the 
actionable  words^  communicated  to  every  per- 
son to  whom  and  in  whose  presence  he  ut- 
tered the  words  the  circumstances  attending 
the  taking  of  the  corn  by  plaintiff.  There 
was  a  verdict  and  judgment  for  plaintiff, 
and  defendant  appealed.  It  was  ruled,  first, 
that,  plaintiff  being  the  owner  of  and  in 
possession  of  the  com,  there  was  no  lar- 
ceny in  his  selling  or  feeding  the  corn ;  that, 
as  defendant  had  a  Hen  on  the  crop,  it  was 
a  wrongful  act,  but  not  larceny.  The  court 
instructed  that  the  verdict,  at  all  events, 
must  be  for  plaintiff,  regardless  of  the  other 
facts  pleaded  In  mitigation  and  Justification. 
But  this  court  held  that  while  the  words 
were  actionable  In  themselves,  yet  }f  the  de- 
fendant honestly  believed  that  the  facts  and 
>  circumstances  attending  the  taking  of  the 
com  constituted  larceny,  and,  so  believing 
and  without  malice,  uttered  the  words  charg- 
ed only  to  those  to  whcmi  he  communicated 
the  facts  In  his  opinion  constituting  the  crime 
charged  and  upon  which  he  based  the  same, 
thus  sending  an  antidote  along  with  the  poi- 
son, and  showing  a  mistaken  view  of  the 
law,  rather  than  a  mallcloua  purpose,  the 
plaintiff  could  not  recover.  In  that  case, 
if  the  evidence  for  the  defendant  was  be- 
lieved, he  tiad  told  all  the  facts  upon  which 
he  based  his  charge  of  larceny.  The  evidence 
disclosed  plaintiff  had  wrongfully  disposed 
in  the  nighttime  of  corn  on  which  defendant 
had  a  Hen,  and  this  court  held  that,  while 
It  was  hot  larceny,  yet  if  defendant  honestly 
believed  It  to  be  such,  and  to  every  person 
to  whom  he  made  the  charge  be  detailed 
the  facts,  then  plaintiff  could  not  recover. 

If  thp  publication  had  been  a  full  and  fair 
report  of  the  proceedings  before  the  Govern- 
or of  New  Tork  (which  It  is  not)  with  the 
explanation  of  Attorney  General  Crow  and 
Judge  Harvey  that  the  affidavit  of  plaintiff 
did  not  constitute  perjury  under  the  laws  of 


Missouri,  where  it  was  made,  there  might  be 
merit  in  the  contention  that  the  antidote 
went  with  the  poison,  but  the  facts  of  Hall 
v.  Adklns  differ  so  radically  from  those  in 
this  case  that  it  constitutes  no  authority  for 
the  pubUcation  In  this  record.  Defendant's 
proposition  of  law  is  well  enough,  and  we 
need  not  go  beyond  our  own  decisions  for  it, 
but  the  facts  of  this  case  do  not  make  that 
law  applicable  here.  The  charge  of  Bowers 
was  that  plaintiff  had  committed  perjury 
pure  and  simple,  and  defendant,  reproducing 
the  charge,  says  that:  "Bowers  in  his  brief 
openly  charges  Attorney  Brown  with  delib- 
erate and  criminal  perjury."  And  the  anti- 
dote now  relied  on  is  that  Bowers'  claim  that 
it  was  perjury  is  based  on  section  101  of  the 
New  York  Penal  Code,  which  says:  "Am  un- 
qualified statement  of  that  which  one  does 
not  know  to  be  true  is  equivalent  to  a  state- 
ment of  that  which  he  knows  to  be  false." 
Instead  of  a  statement  of  facts  and  circum- 
stances which  would  have  demonstrated  it 
was  not  perjuty  and  CQuld  not  be,  a  citation 
of  a  section  of  a  Penal  Code  is  cited  which 
tended  to  show  Bowers'  contention  was  well 
grounded  in  law.  In  other  words,  it  empha- 
sizes the  charge  of  perjury. 

3.  But  it  is  insisted  it  was  a  privileged  re- 
port of  a  legal  proceeding,  fairly  and  impar- 
tially made,  without  malice,  and  therefore 
not  actionable.  As  already  said,  tbe  publica- 
tion upon  which  this  action  la  based  is  not 
and  does  not  purport  to  be  a  fair  and  ac- 
curate report  of  the  proceedings  before  the 
Governor  of  New  York  for  the  extradition 
of  Zlegler.  It  is  a  reproduction  of  a  part 
only  of  Mr.  Bowers'  brief,  filed  over  a  month 
after  that  hearing  had  ended,  with  compients 
by  the  defendant  and  sensational  headlines 
of  its  own.  It  is  not  even  a  report  of  all 
of  Mr.  Bowers'  brief,  but  of-  an  extract  OQly, 
which  reflects  npon  plaintiff's  character  and 
Integrity.  Judge  Oooley,  in  his  Constitution- 
al Limitations  ([7th  Ed.]  637),  states  the  mle 
adopted  by  most  courts  on  this  question: 
"It  seems  to  be  settled  that  a  fair  and  im- 
partial account  of  judicial  procei>dings  which 
tiare  not  been  ex  parte  but  in  tbe  hearing  of 
both  parties  is,  generally  speaking,  a  justlfla- 
ble  publication.  But  it  is  said  that.  If  a  par- 
ty is  allowed  to  publish  wliat  passes  In  a 
court  of  justice,  he  must  publish  the  whole 
case,  and  not  merely  state  the  conclusion 
which  he  himself  draws  from  the  evidence. 
A  plea  that  a  supposed  libel  was  In  substance 
a  true  account  or  report  of  a  trial  has  been 
held  had,  and  the  statement  of  the  circum- 
stances of  a  trial  as  from  counsel  in  the 
case  has  been  held  not  privileged.  The  re- 
port must  also  be  strictly  confined  to  the 
actual  proceedings  in  court  and  must  contain 
no  defamatory  observations  or  comments 
from  any  quarter  whatsoever  in  addition  to 
what  forms  strictly  and  properly  the  legal 
proceedings."  Upon  the  same  point,  Newell, 
on  Libel  and  Slander  (section  163),  states  the 
rule  in  this  way:   "The  publisher  must  add 
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coUiiDg  of  bis  own.  He  must  not  state  bis 
<4>inlon  of  tbe  conduct  of  tbe  parties  or  Im- 
pute motlTes  tberefor.  He  must  not  insinu- 
ate that  a  particular  witness  committed  per- 
jury. That  Is  not  a  report  of  what  occurred. 
It  is  simply  his  comment  on  what  occurred, 
and  to  this  no  privilege  attaches.  Often  such 
comments  may  be  Justified  on  another  ground, 
that  they  are  a  fair  and  bona  fide  conclusion 
on  a  matter  of  phbllc  Interest,  and  are  there- 
fore not  libelous;  but  such  observations,  to 
Thich  quite  different  considerations  apply, 
should  not  be  mixed  up  with  the  history  of 
the  case."  Lord  Campbell  said:  "If  any  com- 
moits  are  made,  they  should  not  be  made  as 
a  part  of  the  report.  The  report  should  be 
confined  to  what  takes  place  In  court,  and 
the  two  things,  report  and  comment,  should 
be  kept  separated."  In  the  companion  case 
to  this,  of  Brown  y.  Globe  Printing  Company 
(112  S.  W.  462),  argued  and  submitted  along 
with  this  cause  on  practically  this  same 
publication,  the  opinion  in  which  is  banded 
down  to-day.  It  was  said:  "It  has  been  held 
that  the  headllness  to  tbe  publication  'are 
only  privileged  If  they  are'  a  fair  index  of  a 
truthful  report'  Stuart  v.  Press  Pub.  Co., 
83  App.  DlT.  467,  82  N.  T.  Supp.  401;  Law- 
yer's Co-op.  Pub.  Co.  y.  West  Pub.  Co.,  32 
App.  DlT.  585,  63  N.  Y.  Supp.  1120;  Hart  v. 
Son  Printing  &  Pub.  Co.,  79  Hun  (N.  Y.)  358, 
29  N.  Y.  Supp.  434.  The  headlines  were  no 
part  of  the  proceeding  before  Gov.  Odell  for 
the  extradition  of  Zlegler,  but  were  volunta- 
ry statements  of  the  publisher  of  the  libel." 
The  headlines  were  as  follows:  "Ziegier's 
Lawyer  Calls  Brown  Liar.  Accuses  Him  of 
Perjury,  Declares  if  Missourlan  Visits  New 
Tork  He  Will  be  Arrested.  Insists  Cole 
County  Prosecutor  Made  AflBdavit  He  Knew 
Was  False."  Such  headlines  were  not  priv- 
ileged matter  at  common  law  and  were  li- 
belous remarks  or  comments  if  the  matter 
could  be  deemed  otherwise  privileged.  An 
In^jectlon  of  them  would  seem  to  be  suffi- 
cient to  demonstrate  this  fact  "Their  pub- 
lication in  this  manner  was  certainly  equiva- 
lent to  a  remark  or  comment  unnecessary  to 
a  fair  and  truthful  report  of  Judicial  pro- 
ceedings and  likely  to  raise  Inferences  high- 
ly detrimental  to  the  character  and  stand- 
ing of  the  one  about  whom  they  were  pub- 
lished and  printed.  Dorr  v.  United  States, 
195  U.  8.  138,  24  Sup.  Ct  808,  49  L.  Ed.  128." 
In  this  case  tbe  headlines,  so  far  as  they  af- 
fect plaintiff,  were:  "Attack  on  Attorney 
Brown.  Baking  Powder  Magnate's  Lawyer 
hi  His  Brief  Openly  Charges  Missouri  Pros- 
ecutor with  Perjury." 

If  tlie  headlines  in  Brown  v.  Globe  Printing 
Company  were  not  privileged,  and  we  hold 
they  were  not  by  the  same  token  these  head- 
lines are  likewise  not  privileged,  and  they  fall 
within  the  condemnation  which  the  law  visits 
upon  such  unauthorized  comment  under  the 
claim  that  they  were  but  a  fair  rejwrt  of  Ju- 
dicial proceedings.  Hnyes  v.  Press  Co..  Lim- 
ited 127  Pa.  642,  18  Atl.  331,  5  L.  B.  A.  643, 


14  Am.  St.  Rep.  874.  In  addition  to  these 
headlines,  the  publication  contains  in  its  body, 
in  large  capitals,  the  words,  "Charge  of  Per- 
jury," and  "Knew  It  was  Untrue,"  and  these 
sensational  headings  thus  interspersed  In  the 
article  were  equally  beyond  the  privilege  of 
the  defendant  as  a  publisher.  But  there  is 
another  equally  potent  reason  why  the  publi- 
cation in  question  was  not  one  of  privilege. 
In  Brown  v.  Globe  Printing  Co.,  the  authori- 
ties, both  English  and  American,  are  collat- 
ed to  the  effect  that  it  does  not  follow,  be- 
cause counsel  may  willfully  speak  in  court  as 
he  believes  or  is  Instructed,  tliat  therefore  he 
may  publish  his  speech  through  the  press. 
Saunders  v.  Mills,  6  Bing.  60;  Rex  y.  Cree- 
vey,  1  Maule  Selwyn,  273 ;  Com.  v.  Godshalk» 
13  Phlla.  (Pa.)  575;  Com.  v.  Oulver,  2  Pa. 
Law  J.  362;  Flint  v.  Pike,  10  E.  C.  L.  R. 
668;  Rex  v.  Lord  Aberdeen,  1  Esp.  226; 
Hotchkiss  v.  Oliphant  2  Hill  (N.  Y.)  5ia  lit 
Brown  v.  Pub.  Co.,  Burgess,  J.,  says:  "While- 
words  reflecting  on  the  character  of  an  in- 
dividual, spoken  or  written  in  due  course  of  a 
Judicial  or  quasi  Judicial  proceeding,  if  per- 
tinent to  the  subject  of  the  inquiry  or  rele- 
vant to  tbe  issue,  or  In  a  legislative  assembly, 
by  a  member  thereof,  In  the  discharge  of  his 
official  duties,  are  privileged,  this  privilege 
does  not  go  to  the  extent  of  allowing  the  pub- 
lication of  the  slanderous  words  in  a  news- 
paper, even  though  the  publication  is  made 
in  good  faith  and  as  a  matter  of  news.  The- 
authorities  draw  a  broad  distinction  between 
the  right  of  a  person,  on  a  privileged  occa- 
sion, to  utter  words  reflecting  upon  the  char- 
acter of  another,  and  the  right  to  publish, 
through  the  newspaper  press  any  false  and 
defamatory  matter  contained  in  such  person's- 
speech  or  address.  As  said  in  Hotchkiss  v. 
Oliphant,  2  Hill  (N.  Y.)  510:  "The  act  of  pub- 
lication is  an  adoption  of  the  original  cal- 
umny, which  must  be  defended  in  tbe  same 
way  as  If  invented  by  the  defendant  The 
republication  assumes  and  indorses  the  truth 
of  the  charge,  and,  when  called  on  by  the 
aggrieved  party,  the  publisher  sttould  be  held 
strictly  to  proof.  If  he  chooses  to  become 
the  indoreer  and  retailer  of  private  scandal;  ' 
without  taking  the  trouble  of  hiquiring  into- 
the  truth  of  what  he  published,  there  is  no 
ground  for  complaint  If  tbe'law,  which  is  as- 
studious  to  protect  the  character  as  the  prop^ 
erty  of  the  citizen,  holds  him  to  this  responsi- 
bility. The  rule  is  not  only  Just  and  wise  In- 
itself,  but  if  steadily  and  inflexibly  adhered: 
to  and  applied  by  courts  and  Juries,  will 
greatly  tend  to  the  promotion  of  truth,  good- 
morals  and  common  decency  on  the  part  of 
the  press,  by  Inculcating  caution  and  inquiry 
into  the  truth  of  charges  against  private  char- 
acter l>efore  they  are  published  and  circulated 
throughout  the  community.' "  In  this  case, 
had  the  defendant  exercised  ordinary  care 
and  prudence  it  could  have  readily  ascertain- 
ed that  the  charge  of  perjury  made  by  Bow- 
ers against  the  plaintiff  was  in  fact  and  in- 
law not  peijiuy  under  the  laws  of  Missouri; 
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wbere  alone.  If  at  all,  the  offense  had  been 
committed,  and  yet  It  was  sent  broadcast 
tbroughout  the  Mississippi  Valley,  and  es- 
pecially In  the  state  of  Missouri,  where  the 
plaintiff  lived  and  was  well  known.  For  the 
reasons  given  in  Brown  v.  Globe  Printing  Co., 
we  therefore  hold  that  this  publication  was 
not  a  privileged  one. 

4.  It  is  insisted  by  the  defendant  that  the 
court  erred  In  refusing  the  tenth  instruction 
requested  by  the  defendant,  which  is  in  these 
words:  "Under  the  laws  of  Missouri  it  ts  no 
offense  simply  to  make  an  affidavit  to  the 
matter  of  fact,  even  though  the  person  making 
it  bad  no  knowledge  of  the  fact,  and  even 
though  the  statement  of  his  affidavit  was 
not  In  accord  with  the  actual  fact,  and  to 
constitute  an  offense  under  the  laws  of  Mis- 
souri the  affidavit  must  be  willfully  and  cor- 
ruptly and  falsely  made,  and,  if  the  article 
complained  of  does  not  charge  according  to 
Its  own  import  the  plaintiff  with  willfully, 
corruptly,  and  falsely  making  the  affidavit 
in  question,  then  the  article  Is  not  libelous, 
and  your  verdict  should  be  for  the  defend- 
ant" The  pith  of  this  Instruction  seems  to 
be  that,  unless  the  defendant  charged  the 
plaintiff  with  willfully,  corruptly,  and  false- 
ly making  the  affidavit  In  question,  then  the 
article  Is  not  libelous;  that  the  words  "delib- 
erate and  criminal  perjury"  and  "perjury 
pure  and  simple"  "in  swearing  to  facts  which 
plaintiff  knew  were  untrue  when  he  made 
the  affidavit"  were  not  a  sufficient  charge  of 
perjury  so  as  to  be  actionable.  We  are  en- 
tirely unable  to  agree  to  this  contention. 
Words  charging  another  with  a  commission 
of  a  crime  as  heinous  as  perjury  are  action- 
able, although  they  do  not  set  forth  the  par- 
ticulars of  the  offense  in  language  necessary 
to  make  a  good  Indictment  In  IS  Amer.  k 
Eng.  Ency.  of  Law,  989,  it  is  said:  "To  ren- 
der words  actionable,  it  Is  not  necessary  that 
they  should  describe  the  offense  with  that  pre- 
cision which  It  Is  necessary  to  set  forth  in  the 
indictment  and  it  Is  well  settled  that  if  the 
words  used  to  express  the  charge  are  such,  in 
the  sense  In  which  they  would  naturally  be 
understood,  as  to  convey  to  the  minds  of  tliose 
to  whom  they  are  addressed,  or  to  the  reader 
of  the  words,  the  Impression  that  the  plain- 
tiff has  committeS  a  crime,  the  words  are  ac- 
tionable." Words  making  a  general  charge 
of  "perjury"  are  actionable  in  themselves, 
without  any  colloquium.  1  American  Lead- 
ing Cases,  top  page  108,  and  notes.  Had  de- 
fendant inserted  the  substance  of  this  Instruc- 
tion in  Its  article,  and  thereby  explaining  to 
the  world  and  its  readers  that  the  plaintiff 
bad  not  been  guilty  of  perjury  as  charged  in 
Mr.  Bowers'  brief,  its  attitude  would  have 
been  much  more  favorable  at  this  time;  but 
certainly  there  was  no  error  In  refusing  this 
instruction,  as  the  charge  In  the  publication 
was  an  unqualified  one  of  perjury,  which  Is 
actionable  per  se.  The  court  properly  told 
the  jury  that  a  publication  charging  the  plain- 
tiff with  perjury  was  libelous,  but  it  also  told 


the  jury  that  they  were  the  final  and  sole 
Judges  whether  such  publication  was  in  fact 
libelous  and  defamatory. 

6.  It  is  insisted  the  court  should  have  di- 
rected the  jury  to  find  for  the  defendant  It 
will  be  remembered  that  the  defendant  in  its 
answer  admits  it  made  the  publication  com- 
plained of,  but  denied  making  the  same  with 
malice  or  111  will,  and  sought  to  Justify  upoo 
the  ground  of  privileged  publication.  The 
publication  charged  the  plaintiff  with  tbe 
commission  of  a  felony,  to  wit  perjury.  We 
have  already  held  that  it  was  not  privileged 
and  was  libelous  per  se.  In  Mclntyre  t. 
Bransford,  17  S.  W.  359,  the  Court  of  Ap- 
peals of  Kentucky  said:  "The  falsity  of  de- 
fendant's words  is  presumed  because  the  law 
will  not  presume  misconduct  in  a  person. 
If  libelous  per  se,  malice  is  also  presumed. 
And  if  defendant  pleads  tbe  truth,  be  must 
prove  it  or,  In  tbe  absence  of  any  other  de- 
fense, respond  in  damages,  at  least  to  some 
extent  If,  however,  the  truth  be  shown,  he 
is  not  liable,  although  be  may  have  been 
actuated  by  malice."  In  Chllders  v.  Mer^ 
cury  Co.,  105  Cal.  289,  38  Pac.  904,  45  Am.  St. 
Rep.  40,  it  was  said:  "The  publication  charg- 
ed the  plaintiff  with  the  conmiission  of  a 
felony,  which  was  false,  not  privileged,  and 
lil>elous  per  se.  Upon  sudi  a  state  of  facts, 
the  cause  of  action  for  actual  damages  Is 
conclusively  established,  and  the  amount  and 
measure  of  damages  are  the  only  questions 
left  for  litigation.  In  this  publication  malice 
In  law  is  not  only  conclusively  presumed, 
but  such  malice  In  fact  is  implied  or  pre- 
sumed as  to  establish  prima  facie  tbe  right 
of  plaintiff  to  exemplary  damages.  In  other 
words,  the  existence  of  malice  In  fact  is 
sufficiently  shown  by  tbe  publication  to  make 
the  question  an  issue  before  the  Jury.  That 
exemplary  damages  may  be  based  alone  up- 
on a  publication  libelous  per  se,  we  have 
many  authorities  from  many  states."  Buck- 
ley T.  Knapp,  48  Mo.  152,  in  which  last- 
mentloued  case  it  was  said:  "When  slander- 
ous words  are  spoken,  or  a  libelous  article 
is  published  falsely,  the  law  will  affix  mal- 
ice to  them.  There  Is  no  necessity  of  proving 
express  malice."  Hudson  t.  Garner,  22  Mo. 
423;  Goetz  v.  Ambs,  27  Mo.  28.  Under  these 
circumstances,  we  think  it  Is  obvious  that 
there  is  no  merit  In  tbe  proposition  that  the 
court  should  have  instructed  the  jury  to  find 
for  the  defendant,  and  we  think  that  the  as- 
saults upon  the  third  and  fourth  instruction 
given  for  the  plaintiff  are  therefore  ground- 
less. 

6.  Error  is  also  predicated  upon  the  giv- 
ing of  the  tn'elfth  Instruction,  which  was  as 
follows:  "The  court  instructs  the  Jury  that 
all  matters  defamatory  of  plaintiff  in  the 
publication  complained  of  (as  defendant  has 
not  in  its  answer  relied  on  their  truth  as  a 
defense)  will  be  deemed  by  the  jury  In  mak- 
ing Its  verdict  as  false  and  uutnie  as  re- 
spects plaintiff."  The  contention  is  that  this 
instruction  is  too  broad.    The  defendant  a-l^ 
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mitted  the  publication  in  words  and  figures 
as  set  out  in  ttie  petition,  but  denied  the  al- 
legation that  It  was  made  malicioudly,  and 
then  pleaded  that  it  was  privileged  publica- 
tion. It  now  says  that  It  sought  to  justify 
to  the  extent  that  the  publication  was  true  as 
to  the  charge  that  plaiutiff  made  an  affida- 
vit of  facts  of  which  he  had  no  knowledge. 
We  think  this  assignment  tenders  a  false  Is- 
sue. The  defendant  assumes,  as  a  basis  of 
Its  contention,  that  the  article  charged  no 
more  than  that  plaintiff  made  an  affidavit 
of  facts  of  which  he  had  no  knowledge,  and 
that  In  its  answer  It  asserted  the  publica- 
tion, so  construed,  was  true;  but,  as  we  have 
seen,  the  article  charged  that  the  plaintiff 
had  committed  perjury,  and  made  an  af- 
fidavit he  knew  to  be  false,  which  is  an  en- 
tirely different  proposition,  and  the  court, 
in  its  fourth  instruction,  submitted  these 
two  defamatory  charges  to  the  jury,  and 
tills  twelfth  Instruction,  when  considered 
along  with  all  the  other  instructions,  must 
be  held  to  have  referred  to  these  two  de- 
famatory charges.  The  defendant  makes  no 
claim  that  it  is  justified  of  perjury,  or  that 
plaintiff  made  an  affidavit  that  he  knew  to 
be  false.  While  the  court  might  have  better 
named  the  two  charges  as  constituting  the 
libelous  matter  which  was  admitted  by  the 
answer  without  any  attempt  of  justification 
thereof,  we  think  the  jury  could  not  have 
been  misled  as  to  the  issues  presented  for 
their  determination.  As  to  the  other  objec- 
tion to  this  instruction,  that  it  ignored  the 
defense  of  privilege,  we  have  already  held 
that  It  was  not  a  privileged  publication,  and 
It  Is  not  erroneous  on  that  ground. 

7.  The  second  Instruction  given  by  the 
court  of  its  own  motion  is  also  assailed. 
That  Instmotion  is  In  this  form:  "If  the 
jury  find  from  the  evidence  that  the  defend- 
ant published  the  article  complained  of  In 
good  faith  believing  the  same  to  be  a  proper 
Item  of  news  and  a  part  of  the  report  of  oc- 
currences in  the  matter  of  the  Zlegler  extra- 
dition, and  without  malice  or  ill  will  to- 
wards the  plaintiff,  and  not  negligently,  or 
in  wanton  disregard  of  plaintiff's  rights,  then 
the  plaintiff  is  not  entitled  to  recover  any  ex- 
emplary damages  herein."  In  Buckley  v. 
Knapp,  48  Mo.  162,  it  was  held  by  this  court 
that  "In  all  actions  of  tort,  whether  for  as- 
sault and  battery  or  for  trespassing,  or  11- 
tiel  or  slander,  where  there  are  circumstances 
of  oppression,  malice,  or  negligence,  exempla- 
ry damages  are  allowed  not  only  to  compen- 
sate the  sufferer,  but  to  punish  the  offender." 
The  learned  counsel  for  defendant  says  that 
'gross  negligence  may  be  the  occasion  of 
panltire  damages,  but  mere  negligence  never 
is."  In  Reed  v.  Western  Union  Telegraph 
Co..  135  Mo.  671,  37  S.  W.  904.  34  L.  R.  A. 
492,  58  Am.  St.  Rep.  609,  It  was  held  that 
the  distinction  between  negligence  and  gross 
negligence  does  not  exist  in  this  state.  In 
McPheeters  y.  Railroad,  4S  Mo.  22,  this  court 


said:  "There  is  no  difference  between  negli- 
gence and  gross  negligence;  the  latter  being 
nothing  more  than  tlie  former  with  the  addi- 
tion of  a  vituperative  epithet"  The  au- 
thorities on  this  subject,  I>oth  English  and 
American,  were  fully  considered  in  Reed  v. 
Telegraph  Co.,  supra,  to  which  reference  is 
made.  A  reading  of  the  instruction,  we 
think,  will  Itself  answer  this  objection.  It 
was  given  in  behalf  of  the  defendant  and 
told  the  jury  "that  if  the  defendant  published 
the  article  complained  of  in  good  faith  be- 
lieving it  to  be  a  proper  item  of  news  and 
a  part  of  the  report  of  occurrences  in  the 
matter  of  the  Zlegler  extradition,  and  with- 
out malice  or  111  will  towards  the  plaintiff, 
and  not  negligently  or  in  wanton  disregard 
9f  plaintiff's  rights,  then  there  could  be  no 
exemplary  damages."  We  think  the  defend- 
ant has  no  cause  to  complain  of  this  instruc- 
tion. The  charges  of  perjury  and  knowing- 
ly making  a  false  affidavit  were  actionable 
per  se  and  Implied  malice;  that  is  to  say, 
intentional  wrong-doing.  In  Buckley  v. 
Knapp,  48  Mo.,  loc.  dt.  161,  it  is  said:  "In 
most  instances  where  an  injury  is  committed 
against  the  person  or  property  of  another, 
the  actual  intention  of  the  author  of  the 
mischief  is  immaterial.  The  law  considers 
every  one  whose  neglect,  carelessness,  and 
want  of  due  regard  for  the  rights  of  others 
occasions  Injury  to  them  equally  culpable 
and  bound  to  make  reparation  to  the  extent 
of  such  injury  as  one  who  willfully  does  the 
mischief.  It  can  make  no  difference  to  the 
party  injured  whether  the  Injury  was  oc- 
casioned by  the  willful  act  or  by  negligence 
or  a  careless  disregard  of  his  rights,  and 
such  a  consideration  ought  not  to  affect  his 
remedies." 

8.  Defendant  insists  that  the  verdict  Is 
plainly  the  result  of  passion  and  prejudice, 
and  is  excessive.  The  allegation  of  the  peti- 
tion was  that  plaintiff,  by  the  said  wrongful 
acts  and  conduct  of  the  defendant,  has  been 
greatly  Injured  and  damaged  in  bis  good 
name  and  reputation,  aud  his  feelings  and  es- 
tate, and  in  his  relation  as  attorney  at  law, 
and  otherwise  in  his  business  pursuits  and 
vocation,  and  the  court  instructed  the  Jury 
that  If  they  found  for  the  plaintiff  they 
would  allow  as  actual  or  compensatory  dam- 
ages such  sum  as  would  fairly  and  roason- 
ably  compensate  him  for  all  mental  suffer- 
ing and  humiliation  suffered  by  him  by  rea- 
son of  the  publication  of  the  article  aforesaid, 
and  naturally  and  directly  caused  thereby, 
and  for  all  Injuries  to  his  good  name  and 
reputation  naturally  and  directly  caused  by 
said  publication.  The  prayer  of  the  petition 
may  be  considered  as  one  for  the  general 
damages.  The  action  for  libel  is  one  to  re- 
cover damages  for  Injury  to  man's  reputation 
and  good  name.  It  is  not  necessary,  in  order 
to  recover  general  damages  for  words  which 
are  actionable  per  se,  that  the  plaintiff  should 
have  suffered  any  actual  or  constructive  pe- 
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ctttiiary  loss.  In  such  action,  the  plaintiff 
Is  entitled  to  recover  as  general  damages  for 
the  injury  to  his  feelings  which  the  libel  of 
the  defendant  has  caused  and  tlie  mental 
anguish  or  suffering  'which  he  had  endured  as 
«  consequence  thereof.  So  many  considera- 
tions enter  into  the  awarding  of  damages 
by  a  Jury  in  a  libel  case  that  the  courts  ap- 
proach the  question  of  the  exccssiTeness  of 
a  verdict  in  such  case  with  great  reluctance. 
The  question  of  damages  for  a  tort  especially 
In  a  case  of  libel  or  slander  is  peculiarly  with- 
in the  province  of  the  jury,  and  unless  the 
damages  are  so  unconscionable  as  to  impress 
the  court  with  its  Injustice,  and  thereby  to 
induce  the  court  to  believe  that  the  jury  were 
actuated  by  prejudice,  partiality,  or  corrup- 
tion, it  rarely  interferes  with  the  verdict. 
In  Coleman  v.  Southwlck,  9  Johns.  (N.  T.) 
45,  6  Am.  Dec.  253,  Chief  Justice  Kent  said: 
"Tlie  quo  anlmo  with  which  the  libel  was 
published  was  altogether  a  matter  for  the 
consideration  of  the  jury,  and  the  circum- 
stances which  might  tend  to  aggravate  or 
extenuate  the  damages,  and  lessen  or  in- 
crease the  degree  of  malice,  which  the  law 
imputes  to  the  publication  of  every  unjustifi- 
able libel,  were,  no  doubt,  urged  to  the  jury 
upon  the  trial.  •  •  •  It  is  not  enough 
to  say  that  in  the  opinion  of  the  court  the 
damages  are  too  high,  and  that  we  should 
have  given  much  less.  It  is  the  judgment  of 
the  jury,  and  not  the  judgment  of  the  court, 
which  is  to  a&sess  the  damages  for  the  ac- 
tion for  personal  torts  and  injuries."  The 
learned  judge  then  considered  the  number 
of  English  cases  In  which  the  question  of 
the  excesslveness  of  the  verdict  bad  been 
considered.  In  our  opinion  this  is  a  case 
In  which  the  jury  were  clearly  Justified  in 
giving  both  compensatory  and  punitive  dam- 
ages under  well-settled  principles  of  law, 
and,  considering  the  character  of  the  plain- 
tiff and  the  large  circulation  of  the  defend- 
ant's paper  and  the  degrading  nature  of  the 
libel,  we  do  not  feel  that  we  would  be  Justi- 
fied In  setting  aside  the  verdict  on  the  ground 
of  its  being  excessive. 

After  a  careful  consideration  of  all  the 
assignments  of  error,  we  are  of  opinion  that 
the  judgment  must  be,  and  it  is  accordingly, 
affirmed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


EVERETT  V.  ST.  LOUIS  &  S.  F.  R.  CO. 

(Supreme  Court   of  Missouri,  Division  No.  1. 
July  3,   100&) 

1.  Railroads— Pedkstbian  ow  Tback  — Jubt 
Question. 

Whether  a  pedestrian  killed  on  a  railway 
track  was  a  trespasser  held  a  jury  question. 

2.  Same— Cabe   as  to   Tbespassees. 

The  doctrine  that  a  railway  company  Is 
only  liable  for  injury  to  a  person  on  its  track 
caused  by  wanton  negligence  or  willfulness  ap- 
plies only  where  the  ujured  person  was  a  tres- 


passer and  was  injured  at  a  place  where  tbe 
company's  agents  and  servants  In  char^  of  tbe 
train  had  no  notice  or  reason  to  apprehend  tliac 
any  person  would  be. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  DijE- 
vol.  41,  Railroads,  {§  1238,  1239.] 

3.  Same— Pleading— Issues. 

That  the  petition,  in  an  action  against  a. 
railway  company  for  the  death  of  a  pedestrian, 
cliarges  that  the  injury  waa  willfully  and  wan- 
tonly caused  by  the  company's  servants  in 
charge  of  the  train,  will  not  prevent  recovery, 
if  the  evidence  shows  that  the  injury  was  nes- 
ligent;  tbe  charge  of  willfulness  beins  sus- 
tained by  proof  of  negligence. 

4.  Sake— CoNTBiBUTOBT   Neolioencb— Ques- 
tion fob  Juby. 

Under  the  evidence,  in  an  action  against  a. 
railway  company  for  the  death  of  a  pedestrian, 
held  not  error  to  overrule  a  demurrer  to  the  evi- 
dence upon  the  ground  ot  contributory  jiegii- 
gence. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  41,  Railroads,  SS  1365-1381.^ 

5.  Same— Evidence— Sttfficienct. 

Evidence,  in  an  action  against  a  railway 
company  for  the  death  of  a  pedestrian,  held  to 
warrant  a  finding  that,  notwithstanding  dece- 
dent's negligence,  the  injury  would  not  have 
happened  if  the  company's  servants  In  charge  of 
the  engine,  after  they  discovered,  or  by  exercis- 
ing ordinary  care  could  have  discovered,  thp 
perilous  position  in  which  she  had  placed  hersolf 
in  time  to  have  warned  her  of  the  approachine 
train,  or  in  time  to  have  stopped  or  slacken'^] 
the  speed  thereof  in  time  to  have  averted  the 
injury,  had  so  warned  her  or  stopped  the  train. 

6.  Same— INSTBUCTIONB. 

In  an  action  for  tbe  death  of  plaintiff's  wife 
struck  by  a  train  while  standing  beside  the 
track,  instructions  as  to  discovered  peril  and  the 
duty  of  the  persons  in  charge  of  the  train  held 
to  properly  state  the  law  applicable  to  the  facts. 

7.  Negligence— "Obdinabt  Cabe"  Defined. 

"Ordinary  care"  is  such  care  as  an  ordi- 
narily careful  and  prudent  person  would  ex- 
ercise under  the  same  or  similar  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  K  6,  372. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5029-5042 ;  vol.  8,  pp.  7739-7740.] 

8.  Evidence— Failure  to  Gall  Witness— Ef- 
fect. 

In  a  personal  injury  action,  it  was  not  er- 
ror to  prevent  defendant  from  showing  that  a 
particular  person  had  been  subpoenaed  as  a  wit- 
ness for  plaintiff,  that  he  was  present  in  the 
courtroom,  and  that  he  was  not  called  as  a  wit- 
ness; such  facts  not  bearing  upon  any  issue  in 
the  case.  , 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty. 

Action  by  James  N.  Everett  against  the 
St.  Louis  &  San  Francisco  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

This  suit  originated  In  the  circuit  court  ot 
Franklin  county,  wherein  plaintiff  seeks  to 
recover  the  sum  of  $5,000  damages  from  the 
defendant  for  the  killing  of  his  wife,  Annie 
Everett,  at  Pacific,  Mo.,  by  the  alleged  negli- 
gence of  its  servants  and  employes  In  the  op- 
eration of  one  of  Its  freight  trains. 

The  petition,  in  substance,  charged :  First. 
That  the  railroad  track  of  defendant,  for  a 
distance  of  a  half  mile  east  of  the  corporate 
limits  of  Pacific,  on  May  24,  1904,  and  for  a 
long  time  prior  thereto,  had  been  accustomed 
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to  be  used  as  a  road  and  footpath  to  and 
from  Pacific  by  pedeatriana  from  that  city 
and  vicinity,  and  generally  by  the  forbear- 
ance, knowledge,  and  tacit  consent  of  defend- 
ant, and  at  the  point  thereon  where  the  al- 
leged Injury  occurred  said  track  of  defendant 
was  level  and  straight  east  and  west  there- 
from for  a  long  distance.  Second.  That 
plalntUfs  wife,  Annie  Everett,  on  May  24, 
1904,  at  8  o'clock  p.  m.,  was  walking  upon  the 
said  railroad  track  of  defendant  about  SOO 
feet  east  of  the  corporate  limits  of  Pacific, 
and  while  so  walking  thereon  a  certain  west- 
bound freight  train  in  charge  of  and  opera- 
ted by  defendant  on  said  track  ran  against 
and  Instantly  killed  plaintiff's  said  wife,  and 
that  bet  death  was  the  direct  result  of  the 
wanton  disregard  and  of  the  carclosH  and 
reckless  manner  in  which  the  defendant's 
said  train  was  run,  in  this :  "That  the  de- 
fendant. Its  agents,  servants,  and  employes. 
In  charge  of  and  operating  said  train,  care- 
lessly and  negligently  omitted  to  have  placed 
in  front  of  the  engine  drawing  said  train  a 
headlight,  lighted  up  at  the  time  and  place  of 
the  Injury  herein  complained  of  occurred, 
and  carelessly  and  negligently  ran  said  train 
at  an  excessive  rate  of  speed  at  the  time  and 
place  the  injury  herein  complained  of  occur- 
red. That  after  the  defendant,  its  agents, 
servants,  and  employes,  in  charge  of  and  op- 
erating said  train,  seeing,  or  by  the  exercise 
of  reasonable  care  and  diligence,  had  they 
not  been  reckless  in  operating  said  train, 
conld  have  seen,  the  dangerous  position  in 
which  plaintUTs  said  deceased  wife,  Annie 
Ehrerett,  was  situated,  and  seeing,  or  by  the 
exercise  of  reasonable  care  and  diligence,  if 
said  train  had  not  been  recklessly  operated 
by  defendants.  Its  agents,  servants,  and  em- 
ployes in  charge  thereof,  could  have  seen,  the 
hnmlnent  peril  in  which  plaintiff's  said  wife 
was  placed,  and  that  said  deceased  was  un- 
aware of  the  near  and  dangerous  approach  of 
said  train,  and  that  the  defendant,  its  agents, 
servants,  and  employes  negligently  failed  to 
sound  the  usual  and  ordinary  signal  in  time 
to  avert  the  Injury  herein  complained  of,  and 
In  fact  did  not  at  any  time  before  the  said 
Injury  to  said  Annie  Everett  either  ring  the 
bell,  sound  the  whistle,  or  give  any  other 
signal  by  which  his  said  wife  might  be  warn- 
ed of  the  near  and  dangerous  approach  of 
said  train,  and  negligently  failed  and  neg- 
lected to  use  the  brakes  or  other  appliances 
provided  for  stopping  said  train  and  at  hand, 
and  negligently  failed  to  use  the  appliances 
provided  and  at  hand  for  putting  said  train 
imder  control  and  stopping  same  before  It 
struck  and  killed  plaintiff's  wife,  but,  on  the 
contrary  thereof,  recklessly,  negligently,  will- 
folly,  and  wantonly  ran  Its  said  train  against 
the  plaintiff's  said  wife,  so  mutilating,  wound- 
ing, and  bruising  her  that  from  the  effects 
thereof  she  did  then  and  there  Immediately 
die,  to  the  damage  of  the  plaintiff  In  the  sum 
of  $5,000,  for  which  simi  of  $5,000  the  plain- 
tiff prays  judgment  against  the  defendant 


and  for  the  costs  of  this  salt."  Defendant's 
answer  contains:  (1)  A  general  denial,  ex- 
c^t  the  admission  of  defendant's  corporate 
existence  and  the  death  of  plaintiffs  wife, 
Annie  Bverett,  from  injuries  received  on 
May  24,  1904 ;  and  (2)  a  plea  of  contributory 
negligence  of  plaintiff's  said  wife,  and  that 
she  was  a  trespasser.  Plaintiff's  reply  was 
a  general  denial  of  the  new  matter  set  up 
In  the  answer.  The  case  was  tried  before 
said  court  with  the  intervention  of  a  jury, 
and  was  left  to  the  jury  upon  evidence  giv- 
en by  both  parties,  and,  under  the  instruc- 
tions of  the  court,  the  jury  returned  a  ver- 
dict finding  the  issues  for  plaintiff  and  as- 
sessing his  damages  at  $5,000,  for  which 
sum,  in  pursuance  of  the  verdict,  the  court 
entered  judgment  for  plaintiff.  After  una< 
vailing  motions  for  a  new  trial  and  In  arrest 
of  judgment,  defendant  appealed  to  this 
court. 

Plaintiff's  evidence  tended  to  prove  the  fol- 
lowing facts:  That  at  the  time  of  the  injury 
and  death  of  Annie  Everett  she  was  the  wife 
of  the  plaintiff.  That  Pacific,  the  place  where 
the  Injury  occurred.  Is  a  town  of  about  1,200 
inhabitants,  through  which  pass  two  rail- 
roads; one  being  the  Missouri  Pacific,  and  the 
other  is  the  road  of  defendant  Those  two 
roads  run  parallel  with  each  other  from  east 
to  west  and  about  100  feet  apart  Each  have 
a  depot  at  Pacific,  and  are  opposite  to  each 
other.  The  depot  and  track  of  the  latter  Is 
south  of  the  former.  The  track  and  right 
of  way  of  defendant  was  straight  and  level 
for  a  distance  of  one-half  mile  east  of  Its  de- 
pot, with  no  intervening  obstruction  of  any 
kind.  At  a  point  about  a  half  mile  east  of 
the  depot,  the  track  curves  somewhat  to  the 
south,  though  the  view  is  still  clear.  At  the 
time  of  the  accident  defendant  was  construct- 
ing a  pumphouse  on  Its  right  of  way  at  a 
point  one-quarter  of  a  mile  east  of  Its  depot. 
Annie  Bverett  was  killed  at  or  near  that 
pumphouse.  At  that  place  defendant's  track 
and  the  Meramec  river  run  almost  parallel 
with  each  other ;  the  river  being  about  100  feet 
south  of  the  track  and  about  200  feet  east 
of  the  pumphouse.  On  the  river  there  is  a 
landing  place  for  small  boats,  where  they  are 
tied  up  and  have  been  used  generally  for 
years  by  the  people  of  Pacific  for  fishing  and 
pleasure  ptu-poses.  At  a  point  about  200  feet 
still  further  east  of  the  pumphouse,  there  Is 
located  what  is  called  the  "tie  chutes,"  which 
have  been  used  for  years  for  taking  railroad 
ties  from  the  river  with  a  view  of  loading 
them  upon  the  cars.  Just  north  of  the  pump- 
house and  north  of  the  Missouri  Pacific  tracks 
there  are  located  some  sand  works,  which 
have  been  operated  for  years  In  taking  sand 
rock  out  of  the  rlvei?  bluff,  crushing  and  load- 
ing them  on  the  cars,  and  about  500  feet  east 
of  those  works  are  located  other  works  of 
like  nature,  which  have  also  been  In  opera- 
tion for  many  years.  Some  200  feet  east  of 
the  pumphouse  a  public  road  crosses  tho 
tracks  of  the  defendant  and  those  of  the  Mis- 
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sourl  Pacific  Company.  This  road  then  nma 
along  tbe  foot  of  the  bluff  and  diverges  from 
tbe  railroad  tracks  In  a  northwesterly  direc- 
tion and  enters  the  town  of  Pacific,  a  dis- 
tance of  alwut  two  city  blocks  north  of  the 
Missouri  Pacific  track.  Tbe  tracks  of  defend- 
ant are  not  Inclosed  from  Its  depot  in  Pacific 
to  tbe  point  where  the  said  public  road  cross- 
es Its  track,  a  distance  of  about  1,500  feet, 
except  on  the  south  side  thereof  from  the  de- 
pot to  the  pumphouse  an  adjoining  landowner 
has  constructed  a  fence  to  indose  his  land. 
On  tbe  outside  wall  of  tbe  depot  building,  at 
Pacific,  there  was  painted  a  notice  warning 
tbe  public  to  keep  off  Its  right  of  way,  tracks, 
etc.;  but  no  such  notice  was  posted  between 
tbe  depot  and  the  point  where  tbe  tracks  cross 
the  public  highway  before  mentioned.  That 
for  years  at  least  10  men  have  been  con- 
stantly engaged  in  tbe  operation  of  the  "tie 
chutes,"  and  a  like  number  in  operating  the 
sand  works  north  of  tbe  Missouri  Pacific 
track  opposite  tbe  pumphouse,  and  as  many 
more  were  engaged  at  the  sand  works  which 
were  located  still  further  east.  All  of  these 
men  resided  in  Pacific  and  usually  walked 
along  tbe  tracks  of  the  defendant  or  those  of 
the  Missouri  Pacific  Company  In  passing  to 
and  from  their  work,  and  ever  since  tbe  road 
of  defendant  was  constructed  (20  years)  many 
people  walked  on  its  track  in  passing  be- 
tween Pacific  and  tbe  boat  landing  on  the 
Meramec  river,  which  was  tbe  best  and  most 
convenient  way  for  them  to  go.  So  great 
was  this  continued  use  of  defendant's  track 
that  a  well-defined  footpath  was  established 
by  said  workmen  and  city  people  in  walking 
along  and  upon  it  in  passing  back  and  forth 
between  tbe  city  and  said  different  points 
during  those  many  years.  That  this  path 
was  well  defined,  and  ran  from  tbe  boat  land- 
ing on  the  river  to  the  south  side  of  defend- 
ant's track,  thence  along  the  south  side  of 
tbe  track  for  a  distance  of  about  200  feet  to 
the  defendant's  pumphouse,  thence  north, 
across  its  tracks,  to  tbe  north  side  thereof, 
and  thence  west  along  the  north  side  of  the 
track  of  tbe  Missouri  Pacific. 

On  the  afternoon  of  May  24,  1904,  plain- 
tiff and  his  wife  and  bis  niece,  Vida  Canari, 
together  with  the  Reverend  Mr.  Wright  and 
his  wife,  Zoezllla  Wright,  all  residents  of  Pa- 
cific, formed  a  fishing  party  and  walked  on 
tbe  track  of  defradant  and  in  part  along  tbe 
footpath  described  from  Pacific  to  tbe  boat 
landing,  where  they  entered  a  small  boat  and 
spent  tbe  afternoon  fishing  and  rowing  in  the 
river.  About  S  o'clock  p.  m.  they  returned  to 
the  boat  landing,  and  while  plaintiff  and  Rev. 
Wright  were  tying  up  tbe  boat,  tbe  ladles 
started  on  for  Pacific,  walking  along  the  foot- 
path before  mentioned— ^tbat  is  to  say,  up  tbe 
river  bank  to  tbe  south  side  of  defendant's 
track,  thence  along  the  south  side  thereof  200 
feet  to  tbe  pumphouse — and  then  stepped  up- 
on and  started  up  tbe  track  towards  Pacific; 
but,  having  Just  then  heard  a  long  whistle 
from  tbe  east,  they  walked  back  from  tbe 


track  some  little  distance  at  or  near  the 
pumphouse,  and  waited  until  a  train  passed 
over  defendant's  track,  and  they  stood  tbere 
looking  down  the  Missouri  Pacific  and  de- 
fendant's track  towards  the  east,  and  heard 
tbe  rumbling  of  some  train,  when  tbe  Mis- 
souri Pacific  bright  electric  headlight  came 
around  tbe  curve,  and  then  Mrs.  E}verett 
made  some  remark,  which  is  not  preserved  In 
tbe  record,  and  she  and  tbe  ladles  with  her 
saw  It  was  a  Missouri  Pacific  train  coming. 
Tbey  walked  up  to  the  south  side  of  defend- 
ant's track  and  there  stopped.  Mrs.  Everett 
stood  about  a  foot  behind  of  and  to  the  left 
of  Mrs.  Wright,  and  Miss  Canari  stood  still  a 
little  farther  east  There  they  stood  abreast 
for  a  few  moments,  in  tbe  gravel  at  the  south 
eai  of  the  cross-ties  of  tbe  track,  facing 
north,  and  looked  a  second  time  down  the 
Missouri  Pacific  and  Frisco  tracks  east  to 
make  sure  tbere  was  no  train  coming  from 
the  east  on  defendant's  track  before  they  step- 
ped upon  It,  and  none  of  them  either  saw  or 
heard  a  train,  and,  being  unconscious  of  tbe 
approach  of  any  train  on  the  track  of  defend- 
ant from  the  east,  that  very  moment  the 
second  section  of  defendant's  freight  train, 
which  was  some  50  minutes  late,  came  along 
from  tbe  east  at  the  rate  of  35  miles  an  hour, 
and  the  flag  staff  of  the  engine  struck  plain- 
tiff's wife  on  tbe  head  and  killed  her  almost 
Instantly.  Mrs.  Wright  and  Miss  Canari  were 
the  only  eyewitnesses  to  this  unfortunate  oc- 
currence. Tbe  plaintiff  and  Rev.  Wright 
had  not  then  left  the  boat  at  tbe  landing  and 
did  not  know  anything  about  tbe  accident. 
The  trainmen  in  charge  of  tbe  train  did  not 
see  deceased  nor  either  of  the  two  ladies  who 
were  with  her  at  tbe  time  she  was  killed; 
did  not  know  of  the  Injury  till  their  train 
reached  St  Clair,  a  station  18  miles  west  of 
Pacific,  when  and  where  a  telegram  Informed 
them  of  the  injury.  That  tbe  train  referred 
to  on  tbe  Missouri  Pacific  track  and  defend- 
ant's train  which  struck  plaintlfTs  wife  were 
at  that  time  running  a  race  from  Allenton, 
tbe  next  station  east,  to  .Pacific,  a  distance  of 
five  miles,  and  that  tbe  run  was  made  in  six 
minutes.  The  engineer  and  fireman  who  were 
in  charge  of  tbe  Missouri  Pacific  train  testi- 
fied that  they  were  racing  with  and  watch- 
ing defendant's  train,  from  Allenton  to  Pa- 
cific, and  Mrs.  Wright  and  Miss  Canari  and 
John  Roby,  all  witnesses  for  plaintiff,  testi- 
fied that  there  was  no  headlight  on  defend- 
ant's engine,  and  that  they  did  not  bear  the 
ringing  of  tbe  bell,  or  the  sounding  of  the 
whistle,  nor  see  or  hear  any  signal  or  warn- 
ing of  the  approach  of  tbe  train  prior  to  the 
time  the  injury  happened.  The  evidence  also 
tended  to  show  that  at  tbe  time  of  tbe  injury 
It  was  twilight,  and  that  persons  could  be 
seen  and  distinguish  objects  at  a  distance  of 
from  200  to  400  feet 

The  engineer  in  charge  of  the  defendant's 
train,  a  witness  for  defendant,  on  cross-ex- 
amination testified,  among  other  things:  "Q. 
Then,  Mr.  Ramie,  you  have  known  and  been 
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acquainted  with  defendant's  road  at  Pacific 
for  about  14  years?  A.  Tes,  sir.  Q.  You  are 
familiar  with  the  surroundings  there,  the 
pumphouse,  the  tie  chutes,  sand  works,  etc? 
A.  Yes,  sir.  Q.  You  know  that  people  do 
work  there?  A.  Yes,  sir.  Q.  Have  you  seen 
people  upon  your  track?  A.  Yes,  sir.  Q. 
Walking  to  Pacific  and  to  the  sand  works? 
A.  Yes,  sir.  Q.  And  the  tie  chutes?  A.  Yes, 
sir.  Q.  And  to  the  Meramec  river  there?  A. 
Yes,  sir;  I  cannot  say  I  know  where  they 
was  going,  but  I  have  seen  people  on  the 
track  there.  Q.  And  you  knew  that  on  the 
24th  day  of  May,  1904,  as  you  came  along? 
A.  Yes.  sir.  Q.  What  look.  If  any,  do  you 
take  along  there?  A.  I  look  out  everywhere 
on  the  road.  That  Is  my  rule.  Q.  What  dif- 
ference, if  any,  do  yon  make  In  this  particu- 
lar Instance?  A.  It  did  not  make  any  dif- 
ference." 

The  defendant  introduced  substantially  the 
following  evidence: 

George  E.  Fryman:  "I  reside  at  Spring- 
Held.  Occupation,  civil  engineer.  I  know 
where  the  Slissourl  Pacific  Railway  and  the 
St.  Louis  &  San  Francisco  Railroad  run 
at  Pacific  Franklin  county.  Mo.  This  plat 
shows  the  location  of  those  lines  east  of  Pa- 
cific. The  location  of  the  Frisco  pumphousc 
Is  shown  upon  the  plat;  also,  the  location 
of  the  Missouri  Pacific  pumphouse ;  also,  the 
location  of  the  Joint  depot  at  Pacific  of  the 
two  railroad  cmnpanles.  It  Is  2,480  feet  from 
the  east  line  of  that  depot  to  the  Frisco  pump- 
boose.  The  arch  culvert  under  the  Frisco 
track  at  the  point  marked  B  Is  190  feet  from 
the  Frisco  pumphouse.  The  red  line  south  of 
the  Frisco  track  is  the  south  right  of  way  line 
of  the  St.  Louis  &  San  Francisco  Railroad 
C<Hnpany.  Immediately  north  of  the  Frisco 
pumphouse  the  distance  from  the  middle  of 
the  Frisco  track  north  to  the  main  track  of 
the  Missouri  Pacific  Is  76  feet  For  SOO  feet 
east  of  the  Frisco  pumphouse  the  average 
distance  between  the  tracks  of  those  compa- 
nies is  76  feet  The  point  of  crossing  of  the 
wagon  road  over  the  railroads  Is  shown  in 
yellow,  east  of  the  Frisco  pumphouse.  The 
public  highway  is  165  feet  north  of  the  center 
Ihie  of  the  Frisco  Railroad.  The  brown  line 
south  of  the  X'rlsco  track  shows  the  top  of 
the  river  bank.  From  the  top  of  that  bank 
north  to  the  center  of  the  Frisco  track  at  the 
CDlrert  is  68  feet  These  measurements  were 
made  October  28,  1904.  The  lines  of  the  plat 
are  absolutely  correct  for  a  period  of  a  year 
and  a  half  prior  to  the  trial,  except  that  the 
Frisco  pumphouse  has  been  built  since  the  ac- 
cident East  of  the  Frisco  pumphouse  the 
track  is  on  quite  a  curve  to  the  south.  Do 
not  know  how  long  the  wagon  road  has  been 
there." 

A.  T.  Brown:  "I  am  railroad  agent  for  the 
St  Louis  &  San  Francisco  Railroad  Cmnpany 
at  Pacific,  and  have  bem  for  two  years  and 
Ave  months.  When  I  went  to  Pacific,  the 
wagon  road  from  the  public  crossing  east  of 
the  Frisco  pumphouse  to  the  town  of  Pacific 


was  in  existence,  but  was  200  feet  north  of 
where  It  is  located  now — ^that  is,  north  of 
the  location  shown  on  the  plat ;  but  the  loca- 
tion of  the  public  crossing  has  been  the  same 
since  I  have  been  at  Pacific.  At  the  time  of 
the  accident  to  Mrs.  Everett  and  prior  to  that, 
for  over  two  years — that  is,  since  a  month 
and  a  half  after  I  came  to  Pacific — a  sign  has 
been  kept  on  the  outside  walk  of  the  waiting 
room  of  the  Frisco  depot  at  Pacific  right  in 
front  of  where  the  public  congregate.  This 
sign  was  as  follows:  'Frisco  System — St 
Louis  &  San  Francisco  Railroad  Company. 
Warning  to  the  Public.  All  persons  not  hav- 
ing business  with  the  company  are  hereby 
positively  forbidden  to  enter,  sit  stand  or 
walk  upon  the  railroad,  side  tracks,  turn- 
tables, roadways,  depot  or  platforms,  or  to  go 
upon  or  ride  upon  any  of  the  locomotives  or 
cars  of  the  St  Louis  &  San  Francisco  Rail- 
road Company,  whether  same  be  in  motion  or 
not ;  and  all  persons  are  especially  prohibited 
from  walking  on  or  crossing  the  tracks  of 
this  company  except  at  the  legally  established 
crossings;  and  notice  is  hereby  given  that 
this  company  does  not  consent  to  such  use  of 
Its  tracks,  and  no  agent  or  officer  of  this  com- 
pany Is  authorized  to  countenance  or  other- 
wise Mmsent  to  such  use  of  such  tracks,  or 
any  other  purpose  or  use  of  which  is  hereby 
prohibited;  and  all  persons  are  hereby  noti- 
fied that  they  use  same  at  their  peril  and 
exclusively  at  their  risk  of  injury,  as  they 
are  trespassers  and  the  company  does  not 
undertake  any  care  for  their  safety.  The 
attention  of  parents  whose  children  g^>  about 
such  places  or  upon  any  of  the  property  of 
this  company  to  play  or  ride  on  trains,  or 
for  any  other  purpose  is  especially  called  to 
this  notice,  and  they  are  hereby  requested  to 
keep  their  children  away  therefrom.  [Signed] 
B.  L.  Wlnchell,  V.  P.  and  Gen.  Man.'  I  was 
in  charge  of  the  depot  the  evening  of  the 
accident  and  kept  a  record  showing  the  num- 
ber of  trains  that  arrived  and  left  that  day. 
I  have  the  record.  The  Frisco  train  in  ques- 
tion was  the  second  section  of  train  No.  3S. 
freight  train,  going  west.  There  were  43  cars 
in  the  train.  It  arrived  at  the  station  at 
8:22  p.  m." 

Henry  Ramie:  "I  am  a  locomotive  engineer 
for  the  St  Louis  &  San  Francisco  Railroad 
Company.  I  was  raised  at  Pacific  and  lived 
there  until  the  age  of  23.  Since  then  I  have 
been  working  for  the  railroad  company  16 
years.  I  was  running  the  Frisco  freight  train 
in  question  on  May  24,  1904.  I  was  on  the 
second  section  of  No.  35,  from  St  Louis  to 
Newburg.  I  had  been  cm  that  run  about  one 
year.  That  train  bad  been  on  schedule  ever 
since  I  had  been  working  there,  a  good  long 
time.  I  was  about  40  minutes  late  that  even- 
ing. My  fireman  was  Lee  Ryan.  I  came  Into 
Pacific  with  a  very  long  train,  43  cars,  and 
shut  otr  steam  east  of  the  sand  cut  below 
Pacific,  and  had  to  use  steam  to  pun  tbo 
train  up  to  the  water  tank.  I  came  Into 
town  under  full  control,  as  I  expected  the 
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flrst  section  to  be  standing  at  the  water  tank 
taking  water.  My  train  was  running  about 
six  or  SBTen  miles  an  hour  when  I  passed 
the  location  of  the  Frisco  pumphonse.  It 
was  running  about  the  same  rate  when  I 
passed  the  county  road  crossing,  east  of  the 
Frisco  pumpbouse.  I  did  not  use  auy  steam. 
The  train  was  coming  in  slow.  I  did  not 
have  a  race  with  the  Missouri  Pacific  train. 
We  bad  a  beadllght,  and  It  was  burning  all 
the  time.  We  lighted  It  before  we  left  Chou- 
teau avenue  at  St  IJouls  yards.  It  was  a 
coal  oil  lamp.  I  never  noticed  the  Missouri 
Pacific  train  until  I  got  through  the  sand 
cut  shortly  before  I  struck  the  whistling  post 
I  whistled  for  town  and  noticed  a  flash  come 
alongside  on  the  north  side  and  glanced  back 
and  saw  It  was  the  Missouri  Pacific  train. 
I  saw  them  when  they  passed  me  between  the 
whistling  post  and  the  Missouri  Pacific  pump- 
house.  I  Just  glanced  at  them.  I  had  my 
bead  out  of  the  window  looking  up  the  track. 
I  was  watching  the  track  when  I  passed  the 
pumphouse,  paying  attention  to  my  duties, 
but  could  not  help  seeing  the  train  as  it  passed. 
It  did  not  take  me  from  my  work.  I  was 
watching,  as  was  my  duty.  After  tlie  Mis- 
souri Pacific  train  got  ,by  me,  the  smoke  of 
their  engine  partly,  but  not  entirely,  obstruct- 
ed the  view  In  front  of  me.  I  was  on  the 
right  side  of  my  engine.  East  of  the  Frisco 
pumphouse  there  is  a  curve  in  the  track, 
curving  south.  The  effect  of  that  curve  when 
looking  south  of  my  track  or  ahead  was 
against  me,  going  west,  because  I  was  in  the 
cab  and  could  not  see  the  opposite  side  of 
the  track.  The  length  of  my  engine  was  In 
front  of  me.  I  could  not  see  any  one  stand- 
ing at  that  place  there  (where  Mrs.  Everett 
was  struck).  I  doubt  if  I  could  have  seen  a 
person  in  'that  position  In  the  daytime.  I 
whistled  for  the  town,  and  also  for  the  country 
road  crossing.  I  sounded  two  long  and  two 
short  whistles  for  the  road  crossing  near 
the  whistling  post  I  gave  one  long  blast 
of  the  whistle  for  the  station  east  of  that 
It  could  have  been  heard  distinctly  at  least 
from  there  to  town.  Nothing  to  prevent  it 
The  bell  on  my  engine  was  ringing  east  of 
that  crossing.  Could  not  say  how  long  it  < 
continued  to  ring.  I  started  ringing  the  bell 
after  I  sounded  the  whistle,  up  to  the  cross- 
ing anyway.  I  did  not  see  or  hear  anybody 
east  (west)  of  that  crossing.  I  did  not  see 
Mrs.  Everett  or  any  one  there  along  there 
anywhere.  I  could  not  From  the  time  I 
whistled  for  the  crossing  and  for  the  town  I 
was  watching  out  ahead,  standing  up  in  the 
cab  with  my  bead  out  of  the  window  and  nev- 
er turned  my  head  either  way."  Cross-ex- 
amination: "I  did  not  know  of  Mrs.  Everett 
being  struck  by  my  train  until  after  I  ar- 
rived at  St.  Clair,  where  I  received  a  message 
to  notify  me  to  make  an  examination  of  my 
engine  to  see  if  there  was  any  sign  of  anybody 
being  struck.  I  saw  that  the  headlight  was 
lighted  at  Chouteau  avenue.  1  did  not  do  it 
myself.    When  I  stopped  at  Pacific  I  walked 


around  the  engine  and  saw  it  was  burn- 
ing there.  I  noticed  it  was  burning  ttefore 
that  I  saw  reflections  on  both  sides  as  we 
came  through  the  sand  cut  On  account  of 
being  notified  of  this  accident  I  made  a  mem- 
orandum of  everything  that  occurred.  The 
Missouri  Pacific  engine  was  ahead  of  me  at 
the  sand  cut  It  could  not  have  been  the  re- 
flection from  the  Missouri  Pacific  engine  in 
the  sand  cut.  It  could  not  have  come  through 
and  down.  I  saw  my  headlight  burning  after 
I  stopped  at  the  water  tank,  and  know  If  It 
had  gone  out  It  could  not  have  lighted  Itself 
again.  It  was  not  dark  long,  and  it  was  day- 
light when  It  was  lighted.  When  I  passed 
Pacific  it  was  not  quite  dark ;  not  very  dark. 
I  reached  Pacific  at  8 :22.  I  do  not  remember 
the  time  It  took  me  to  run  from  Allen  ton  to 
Pacific.  I  guess  about  16  minutes.  The  Mis- 
souri Pacific  train  did  not  start  out  of  Allen- 
ton  the  same  time  as  my  train.  The  flrst 
I  noticed  their  train  that  evening  was  when 
I  was  coming  through  the  sand  cut  They 
passed  me  before  I  got  to  the  pumphouse.  I 
must  have  been  ahead  of  th^u  out  of  Allen- 
ton.  My  run  from  Allenton  to  Pacific  with 
42  or  43  cars  could  not  have  been  made  In 
five  or  six  minutes  to  save  your  life.  Pas- 
senger trains  can  hardly  make  it  in  that  time. 
I  was  on  the  north  side  of  my  engine  going 
into  Pacific.  I  could  not  have  seen  all  the 
way  to  Pacific  from  the  south  side  of  my 
engine.  I  could  not  have  seen  all  the  way 
from  the  sand  cut  to  the  pumphouse  on  ac- 
count of  the  trees.  I  did  not  notice  the  Mis- 
souri Pacific  train  running  side  by  side  witli 
me  for  four  or  five  miles.  I  have  been  ac- 
quainted with  defendant's  railroad  at  Pacific 
for  about  14  years.  Have  seen  people  upon 
our  track  walking  to  Pacific  and  to  the  sand 
works  and  tie  chutes  and  Meramec  river. 
When  we  passed  through  the  sand  cut  and 
on  to  the  pumphouse,  my  fireman  was  on 
the  left  side  of  the  engine  ringing  the  bell. 
I  could  not  say  what  the  fireman  was  doing 
all  that  time.  The  headlight  we  had  was  a 
coal  oil  light  That  was  our  usual  kind. 
We  have  the  same  to-day.  Our  headlight 
was  not  out  when  we  passed  the  sand  cut 
cm  to  Padfla  It  was  burning.  There  were 
electric  lights  at  Pacific.  Do  not  remember 
whether  they  were  burning  when  I  got  there. 
I  did  not  give  a  whistle  between  the  crossing 
and  Missouri  Pacific  pumphouse.  I  started  to 
ring  the  bell  when  I  sounded  the  whistle,  but 
do  not  Imow  when  It  ceased  ringing.  I  gave 
one  long  blast  of  the  whistle  for  the  town 
and  two  long  and  two  short  blasts  for  the 
crossing.  I  gave  them  at  the  post  that  Is 
put  there  for  the  purpose,  something  like  200 
feet  from  the  crossing.  As  I  approached  the 
location  of  the  Frisco  pumphouse  I  was  look- 
ing. I  never  took  my  head  Inside  the  cab 
from  Allenton  until  I  stopped  at  the  tank  at 
Pacific.  I  stopped  at  the  east  tank.  Do  not 
remember  how  long  I  remained  at  the  sta- 
tion; took  water,  got  orders  and  went  on. 
I  did  not  learn  there  that  Mrs.  E^verett  was 
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killed.  I  did  not  know  that  defendant's  trade 
was  a  pass  way  used  by  the  people  going  be- 
tween Pacific  and  the  river.  I  liad  seen  peo- 
ple there  the  same  as  I  do  everywhere,  not 
every  day,  but  frequently."  Redirect  exam- 
ination: "People  wallc  along  the  track  at  oth- 
er points,  at  all  points  on  the  road.  Did  not 
notice  any  difference  in  the  people  walking 
along  the  track  between  the  pumphouse  and 
the  depot  at  Pacific  from  what  I  saw  at  other 
poiiits.  At  St  Clair  when  I  received  the  tel- 
egram notifying  me  of  the  accident  I  ezamin- 
«d  my  engine  to  see  if  I  could  find  any  signs. 
I  fomid  nothing,  with  the  exception  that  the 
flagstaff  was  gone,  and  the  little  bolt  that 
holds  the  flagstaff  up.  The  flagstaff  was  on 
the  left  side  of  the  engine,  ttiat  refers  to  the 
south  rail  of  the  track."  Recross-examina- 
tion:  "Tlie  flagstaff  was  not  ahead.  It  was 
-on  the  end  silL  The  headlight  was  burning 
at  St  Clair." 

Lee  Ryan:  "I  am  a  fireman  for  the  St.  Louis 
A  San  Francisco  Railroad  Company,  and 
have  been  for  alH>ut  two  years  and  two 
months.  I  was  working  as  fireman  for  Mr. 
Ramie  at  the  time  of  the  accident  referred  to. 
May  24th.  When  we  came  into  the  sand  cut 
east  of  Pacific,  or  before  we  started  in,  we 
iihut  off  steam,  and  I  got  on  my  side,  the  left- 
band  side,  the  south  side  of  the  engine.  At 
the  whistling  board  we  whistled  for  town, 
and  a  little  farther  we  whistled  foui;  blasts 
for  the  crossing.  He  pulled  the  bell  and  toll- 
ed it  I  was  there  continuously  from  the 
time  we  whistled  for  town  and  the  crossing 
until  I  got  ready  to  get  back  on  the  engine. 
0p  to  the  time  that  we  whistled  I  was  sit- 
ting on  the  left  side  of  the  engine  looking 
ahead,  looking  for  trains.  Do  not  think  we 
went  over  seven  miles  an  hour  through  the 
sand  cut  do  not  think  it  was  that  fast 
When  we  passed  the  Frisco  pumphouse  our 
train  was  going  about  the  same  speed,  or 
possibly  a  little  slowed.  I  did  not  see  Mrs. 
Everett  or  the  parties  she  was  with.  Our 
headlight  was  burning.  It  was  not  dark 
long  enough  to  notice  it  until  we  got  into  the 
cut.  It  was  burning  ail  the  time  until  we 
got  to  the  water  tank,  at  the  sand  cut,  and 
when  we  got  to  Pacific,  and  had  been  ever 
since  we  left  where  I  lighted  It  I  did  not 
see  the  Missouri  Pacific  train  until  I  got  to 
the  water  tank.  I  only  heard  it  as  we  passed 
-by.  After  their  train  passed  us  the  smoke 
from  the  Missouri  Pacific  engine  drifted  over 
us  and  darkened  it  some  in  front  of  us  and 
obstructed  the  view.  It  came  in  front  of  the 
headlight."  Cross-examination:  "I  have  no 
recollection  of  how  long  it  took  to  make  the 
run  from  Allenton  to  Pacific.  The  Missouri 
Pacific  train  was  a  freight  train.  I  was  on 
the  left-hand  side  of  our  engine  from  the 
time  it  passed  the  sand  cut  to  the  Frisco 
pumpl]ouse.  I  was  not  looking  from  the  rear 
end  of  our  engine  to  the  Missouri  Pacific 
train.  I  had  nothing  to  do  with  the  whistle. 
I  rang  the  bell  before  we  reached  the  cross- 
ing east  of  the  pompUouse.    I  rang  It  till  we 


got  to  the  crossing,  and  I  started  over  the 
tank  to  get  ready  for  water.  I  still  rang  the 
bell  after  we  passed  the  crossing.  I  rang 
the  bell  at  the  pumphouse  and  afterward.  I 
started  to  say  that  it  was  between  the  place 
where  the  Frisco  pumphouse  is  now  and 
where  we  took  water  at  the  east  water  tank 
that  I  stopped  ringing  and  went  back  over 
the  tank  to  take  water.  It  was  about  150 
feet  from  the  d^ot  where  we  took  water, 
about  three  car  lengths.  The  whistle  was 
not  sounded  after  we  passed  the  crossing.  I 
know  positively  that  Mr.  Ramie  sounded  the 
whistle.  He  gave  one  long  blast  for  the  town 
and  two  long  and  two  short  blasts  for  the 
crossing.  He  gave  blasts  for  the  crossing 
about  200  feet  east  of  the  crossing.  I 
lighted  the  headlight  myself  that  evening. 
The  first  place  I  noticed  it  was  when  we  got 
to  the  sand  cut  I  could  see  refiectlons  in 
there.  Before  we  got  there  It  was  not  dark 
enough  to  see  it.  We  never  stopped  between 
Chouteau  avenue  and  Pacific.  We  reached 
Pacific  at  8:15,  as  near  as  I  remember.  We 
had  an  ordinary  coal  oil  lieadlight  The 
smoke  from  the  Missouri  Pacific  engine  was 
in  my  face  all  the  way  from  this  side  of  the 
sand  cut  after  they  passed  our  engine  until 
they  got  near  the  tank.  I  did  not  see  Mrs. 
Everett  or  anybody  at  the  pumphouse  at  the 
end  of  the  track.  I  was  looking  ahead  all 
the  time,  taking  a  general  view  along  the 
track.  The  headlight  was  burning  when  we 
got  into  Pacific.  At  the  crossing  and  the 
pumphouse  we  were  going  a  little  slower 
than  through  the  sand  cut.  We  shut  off 
steam  at  the  sand  cuL  I  think  It  was  done 
down  below  Valley  Park  Hill.  He  worked 
the  steam  down  at  the  park  and  shut  it  off 
about  Valley  Park  Hill.  I  did  not  Itnow  that 
anything  had  happened  until  we  got  to  St. 
Clair,  which  Is  17  or  18  miles  from  Pacific. 
I  had  seen  people  go  on  that  track  between 
Pacific  and  the  sand  cut  Have  seen  people 
walking  all  along  between  there  and  Allen- 
ton.  I  did  not  notice  people  walking  along 
the  tracks  between  the  sand  works  and  Pa- 
cific any  more  than  between  Alleutou  and 
the  sand  works,  or  anywhere  else  on  the 
road."  Redirect  examination:  "I  see  people 
walking  along  railroad  tracks  every  day  at 
any  place  on  the  road,  at  all^  points." 

James  T.  Kennedy:  Direct  examination: 
"I  live  at  Pacific  and  have  lived  there  29 
years.  I  am  an  engine  watchman  for  the 
St  Louis  &  San  Francisco  Railroad  Colnpany 
at  that  place ;  have  been  so  employed  for 
nearly  two  years.  I  was  there  on  May  24th 
of  this  year,  1904.  I  saw  the  Frisco  enslne 
on  the  second  section  of  No.  35  stop  for  water 
that  evening  at  the  water  tank  east  of  the 
depot  at  Pacific.  I  observed  tiie  train  before 
it  got  there.  I  noticed  the  headlight  was 
burning  as  it  was  coming  into  town.  I  ob- 
served that  before  it  stopped.  With  an  un- 
obstructed view  I  could  have  seen  that  en- 
gine on  the  track  200  feet  if  it  had  not  been 
light    I  was  about  400  feet  from  the  engine 
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when  I  saw  the  headlight  upon  It"  Cross- 
examination:  "When  I  first  saw  this  train 
that  evening  I  was  at  the  crossing  west  of 
the  depot.  The  train  was  still  moving.  I 
noticed  the  headlight;  saw  It  moving.  I  was 
standing  directly  in  front  of  the  train  abont 
400  feet  away." 

A.  M.  Brown:  Direct  examination:  "I  re- 
side at  Pacific,  and  Icnow  where  the  Frisco 
pumpbonse  Is,  the  new  one.  I  know  the  pub- 
lic road  crossing  east  of  that  There  is  a 
culvert  near  the  pumpbouse.  I  have  lived 
at  Pacific  three  years.  My  house  faces  the 
railroad,  and  I  have  a  plain  view  of  the 
pumpbouse  and  crossing  and  of  the  track 
that  runs  by  the  pumpbouse,  and  of  both 
tracks  almost  to  the  sand  cut,  which  Is  east 
of  the  public  road  crossing.  My  home  is 
about  a  quarter  of  a  mile  from  the  pump- 
bouse. I  was  at  home  on  May  24th  last.  I 
saw  both  trains  coming  In  that  evening. 
Both  engines  were  coming  towards  me.  In 
my  first  observation  they  were  about  even, 
but  the  Missouri  Pacific  engine  was  a  little 
ahead.  I  saw  the  headlight  on  both  engines. 
They  were  both  burning.  When  I  saw  it  I 
thought  one  bad  an  electric  lamp,  and  that 
the  Frisco  engine  had  an  old-fashioned  oil 
lamp.  I  thought  the  Missouri  Pacific  train 
was  a  passenger,  because  of  the  bright  light 
I  saw  both  lights."  Cross-examination:'  "I 
am  a  mail  clerk  on  the  St  Louis  &  San  Fran- 
cisco Railroad,  employed  by  the  United  States 
government.  I  have  been  running  on  Frisco 
trains  for  the  past  four  or  five  years.  I 
am  under  no  obligation  to  the  defendant  com- 
pany. My  residence  is  about  a  quarter  of 
a  mile  from  this  pumpbouse  and  three  blocks 
north  of  the  depot  I  think  a  block  there  Is 
300  feet  That  would  be  900  feet  north  of 
the  depot  In  addition  to  the  railroad  tracks 
and  streets.  I  did  not  hear  the  bell  ring  up- 
on the  Frisco  engine;  do  not  remember  hear- 
ing the  bell  of  the  Missouri  Pacific  engine. 
I  could  see  the  coal  oil  lamp,  lighted.  Look- 
ing from  my  -residence  I  could  see  the  train. 
The  Frisco  train  stopped  to  take  water  at 
the  east  tank.  I  did  not  see  this  from  the 
bouse,  however.  The  tank  is  straight  down 
from  my  house,  and  there  are  four  or  five 
houses  between.  That  evening  I  was  on  the 
porch  smoking,  and  I  walked  down  town,  and 
I  found  that  the  Frisco  train  was  in  there 
going  on  the  siding.  I  was  on  the  depot 
platform  after  the  train  got  in.  I  left  home 
when  I  saw  the  train  coming  round  the  curve, 
I  saw  the  train  coming  from  my  house.  I 
saw  the  Frisco  train  after  I  went  down  to 
the  depot  standing  east  of  the  tank  heading 
on  the  siding.  It  pulled  through  the  siding 
and  I  started  home." 

G.  E.  Fryman  (recalled):  "The  red  line 
south  of  the  depot  and  the  Frisco  Railroad 
and  running  east,  as  far  as  shown  on  the 
plat  shows  the  line  of  defendant's  right  of 
way." 

This  was  all  the  evidence  in  the  case,  and 


at  the  close  thereof  defendant  asked  an  in- 
struction In  the  nature  of  a  demurrer  there- 
to, which  was  by  the  court  refused,  and  to 
the  action  of  the  court  In  refusing  same  de- 
fendant duly  excepted.  Thereupon  the  plain- 
tift  prayed  the  court  to  give  to  the  Jury  the 
following  instructions,  numbered  1,  2,  3,  4, 
and  6:  "(1)  The  court  Instructs  the  Jury 
that  under  the  law.  If  they  find  for  the 
plaintiff,  their  verdict  must  be  for  $5,000, 
and  cannot  be  for  more  nor  less  than  that 
sum  If  for  plaintur.  (2)  The  court  instructs 
the  Jury  that  If  they  shall  believe  from  the 
evidence  that  Annie  Everett  at  the  time  she 
was  killed,  was  the  wife  of  pialntiflr,  and 
that  this  suit  was  brought  within  six  months 
after  her  death,  and  shall  further  find  from 
the  evidence  that  at  the  time  and  place  when 
and  where  the  catastrophe  occurred  the  de- 
fendant omitted  to  have  placed  in  front  of 
the  engine  drawing  said  train  a  headlight 
lighted  up  and  burning,  and  that  the  place 
on  defendant's  track  where  deceased  wa» 
struck  by  the  defendant's  train  was  about 
200  feet  west  of  a  public  road  crossing  over 
said  track,  and  that  the  track,  at  the  time, 
was  In  such  condition  and  position  for  a  dis- 
tance from  about  700  to  1,300  feet  east  of  the 
point  of  the  catastrophe  that  a  person  stand- 
ing thereon  or  along  the  side  of  the  outer 
edge  thereof  could  have  been  seen  by  the  per- 
sons 1^  charge  of  said  train,  bad  they  been 
in  their  proper  posts  and  on  the  lookout 
ahead  of  them,  and  that  said  track  at  the 
place  where  said  Annie  Everett  was  struck 
and  killed  was  frequently  used  by  pedestrians 
in  going  to  and  from  the  city  of  Pacific,  and 
the  sand  cut  tie  chute,  and  Meramec  river, 
and  points  between  said  places,  that  said 
Annie  Everett  while  standing  upon  defend- 
ant's track  or  along  the  side  of  the  outer  edge 
thereof,  became  In  Imminent  peril  of  being 
struck  by  defendant's  train,  and  defendant's 
employes  in  charge  of  said  train,  by  the  ex- 
ercise of  ordinary  care,  could  have  become 
aware  of  her  peril  and  used  the  means  at 
tbelr  command  in  time  to  have  averted  said 
injury  to  said  deceased,  and  they  failed  to- 
exercise  such  care  and  used  the  means  at 
their  command  so  as  aforesaid,  and  tbat  by 
reason  of  such  failure  to  exercise  such  ordi- 
nary care  said  Annie  Everett  was  struck  and 
killed,  then  the  Jury  must  find  for  the  plain- 
tiff, though  the  Jury  may  find  the  deceased, 
Annie  Everett  was  guilty  of  negligence  in 
standing  upon  defendant's  track  or  along  the 
side  of  the  outer  side  thereof,  and  by  'ordi- 
nary care'  is  meant  such  care  as  an  ordinarily 
careful  and  prudent  person  would  exercise 
under  the  same  or  similar  circumstances.  (3> 
If  the  Jury  believe  from  the  evidence  that  at 
the  point  on  the  track  of  the  defendant  where 
plaintiff's  said  wife  was  killed,  if  they  be- 
lieve she  was  then  and  there  killed  by  de- 
fendant's train,  said  track  was  clear  and  un- 
obstructed and  sufficiently  straight  to  permit 
a  plain  view  along  the  track  from  any  ap- 
proaching train,  and  if  the  Jury  believe,  fur- 
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tber,  that  at  said  point  where  said  deceased 
was  struck  by  the  train  the  roadbed  of  the 
defendant,  both  east  and  west  of  said  spot, 
was  at  that  time  used,  and  had  for  a  long 
period  of  time  prior  thereto  been  used,  with 
the  knowledge  of  the  defendant,  Its  servants 
and  employes,  by  pedestrians  as  a  passway 
leading  to  and  from  the  city  of  Pacific,  then 
It  was  the  duty  of  the  employes  of  the  defend- 
ant in  charge  of  the  train,  when  approach- 
ing such  portion  of  the  roadbed  of  the  de- 
fendant as  was  used  as  aforesaid  as  a  pass- 
way,  to  keep  a  lookout  for  persona  and  to  as- 
certain that  the  track  was  clear.  (4)  And  if 
the  Jury  further  believe  from  the  evidence 
that  the  engineer  or  fireman  in  charge  of  the 
train  which  struck  the  deceased,  if  you  be- 
lieve from  the  evidence  Its  said  train  struck 
the  deceased  then  and  there,  might  have  seen 
her  by  the  exercise  of  oi'dlnary  care  on  their 
part,  and  if  the  Jury  further  believe  from  the 
evidence  that  the  deceased  was  unaware  of 
her  peril  and  was  standing  upon  the  defend- 
ant's track  or  along  the  side  of  the  outer 
edge  thereof,  unconscious  of  the  approach  of 
the  train  of  the  defendant,  then  It  was  the 
duty  of  such  engineer  or  fireman  to  give  her 
snch  warning  by  such  a  signal  as  was  within 
his  power,  as  could  be  likely  beard  and  would 
be  likely  heard  by  any  person  possessing  in 
an  ordinary  degree  the  sense  of  hearing  In  the 
position  the  deceased  occupied.  And  if  such 
signal  was  given  and  unheeded,  then  it  was 
the  duty  of  such  engineer  or  fireman  to  use 
the  means  at  bis  hand  to  have  saved  Annie 
Everett,  when  by  the  exercise  of  ordinary 
care  he  woiild  have  discovered  her  peril  In 
time  to  have  done  so,  and  unless  at  the  time 
of  the  Injury  the  engineer  and  fireman  In 
charge  of  said  train  used  the  means  at  their 
command  to  provide  for  the  safety  of  the 
deceased,  when  by  the  exercise  of  ordinary 
care  they  or  either  of  them  would  have  dis- 
covered her  peril  in  time  to  have  saved  her 
from  injury,  then  the  Jury  may  find  a  verdict 
for  the  plaintiff  in  this  case,  although  they 
may  believe  that  the  plaintifTs  said  wife  was 
guilty  of  negligence  in  being  upon  the  track 
of  the  defendant  or  along  the  side  of  the  outer 
edge  thereof  and  in  permitting  herself  to  be 
inattentive  to  the  dangers  surrounding  her. 
(5)  The  court  Instructs  the  Jury  that  three- 
fourths  of  your  number  may  return  a  verdict 
In  this  case.  If  less  than  the  whole  of  your 
number  return  a  verdict,  those  of  the  Jury 
who  concur  In  the  verdict  must  sign  the  same. 
If  all  of  your  number  agree  to  the  verdict 
it  may  be  signed  by  the  foreman  alone."  The 
court  gave  said  instructions  numbered  1,  2, 
3,  4,  and  6,  so  requested  by  the  plaintiff.  To 
the  giving  of  each  of  them  the  defendant  then 
and  there  duly  excepted  at  the  time. 

L.  F.  Parker,  W.  F.  Evans,  and  J.  O.  Egan, 
for  appellant  Jesse  H.  Schaper  and  W.  L. 
Cole,  for  respondent. 

WOODSON,  J.  (after  stating  the  facts  as 
above).     1.  The  first  Insistence  of  the   ap- 


pellant is  that  the  trial  court  erred  In  re- 
fusing to  give  its  instruction  in  the  nature 
of  a  demurrer  to  the  evidence,  and  assign 
three  reasons  therefor,  namely:  First,  be- 
cause the  evidence  shows  that  the  deceased 
was  a  trespasser  upon  appellant's  right  of 
way  at  the  time  she  was  injured,  and  that 
It  owed  her  no  duty,  except  not  to  willfully 
and  wantonly  injure  her ;  second,  "that  the 
record  contains  no  evidence  which  tends  to 
prove  appellant  willfully  and  wantonly  in- 
jured the  deceased;  and  third,  that  the  evi- 
dence shows  that  deceased  was  guilty  of  neg- 
ligence which  directly  contributed  to  her  In- 
Jury,  which  should  prevent  a  recovery  In  this 
case.  We  will  discuss  those  three  proposi- 
tions in  the  order  stated. 

First  Under  the  evidence  as  disclosed  by 
the  record,  can  the  court  declare  as  a  matter 
of  law  that  at  the  time  of  the  Injury  re- 
spondent's wife  was  a  trespasser  upon  the 
right  of  way  of  the  appellant?  It  is  the  con- 
tention of  appellant  that  the  undisputed  evi- 
dence, as  disclosed  by  the  record,  is  that  the 
deceased  at  the  time  she  was  injured  was 
standing  upon  Its  right  of  way  and  within  a 
few  feet  of  the  south  rail  of  its  railroad 
track,  and  that  she  was  in  no  manner  con- 
nected with  or  employed  by  the  company,  and 
that  the  record  contains  no  evidence  which 
tends  to  prove  that  she  was  rightfully  there 
under  a  license  or  permission  granted  to  her. 
If  the  record  sustained  appellant  in  that  con- 
tention, then,  according  to  the  provisions  of 
section  1105,  Rev.  St  1899  (Ann.  St  1906,  p. 
945),  and  the  repeated  adjudications  of  this 
court  there  could  be  no  escape  therefrom. 
The  authorities  principally  relied  upon  by 
counsel  for  appellant  as  sustaining  their  posi- 
tion are  the  following:  Frye  v.  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany, 200  Mo.,  loc.  clt  403,  98  S.  W.  666,  8  L. 
R.  A.  (N.  S.)  1069;  Koegel  v.  Missouri  Pacific 
Railway  Company,  181  Mo.,  loc.  clt  396,  80 
S.  W.  906 ;  Hyde  v.  Missouri  Pacific  Railway 
Company,  110  Mo.  272,  loc.  clt  279,  19  S.  W. 
483.  In  the  Frye  Case,  the  accident  occurred 
In  the  country,  between  crossings,  and  where 
the  track  was  fenced  on  both  sides,  together 
with  winged  fences  and  cattle  guards,  with 
notices  posted  up  in  several  different  places 
warning  the  people  not  to  trespass  upon  the 
right  of  way.  Under  those  facts  this  court 
held  that  the  defendant  had  the  right  to  ex- 
pect a  clear  track,  that  the  plaintiff,  who 
was  walking  along  the  tradi,  was,  under  this 
statute,  a  trespasser,  and,  being  a  trespasser, 
he  had  no  right  to  complain  of  the  absence  of 
a  headlight  The  other  cases  cited  express 
the  same  views.  But  counsel  for  respondent 
do  not  question  the  soundness  of  the  law  as 
enunciated  in  those  cases,  but  earnestly  main- 
tain that  they  are  not  applicable  to  the  facta 
of  this  case.  In  the  case  at  bar,  the  undis- 
puted evidence  shows  that  the  place  of  the 
injury  was  Just  at  the  outskirts  of  a  city  of 
1,200  inhabitants,  that  the  railroad  right  of 
way  was  not  inclosed,  that  there  was  no  sign 
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warning  the  people  against  trespassing  npon 
the  railroad  property,  except  the  one  painted 
upon  the  exterior  of  the  wall  of  the  passenger 
station  at  Pacific,  which  was  about  2,500  feet 
west  of  the  place  where  the  accident  occur- 
red, that  the  people  of  Pacific  for  many  years 
had  habitually  used  the  right  of  way  and 
track  of  |tppellant  In  going  to  and  returning 
from  the  sand  works,  tie  chutes,  and  boat 
landing,  mentioned  In  the  evidence,  and  that 
there  was  a  well-deflned  footpath  along  and 
across  the  track  where  they  walked  upon 
these  occasions,  averaging  from  20  to  25 
dally.  Independent  of  those  who  used  It  In 
going  to  and  from  the  boat  landing,  who 
were  quite  numerous.  The  evidence  also 
shows  that  the  engineer  and  fireman  who 
were  In  charge  of  the  engine  upon  this  un- 
fortunate occasion  had  knowledge  of  the  fact 
that  the  track  was  so  used  by  pedestrians, 
and  both  of  them  testified  that  they  were  on 
the  lookout  for  persons  and  rang  the  bell 
and  sounded  the  whistle  to  give  warning  to 
whomsoever  might  happen  to  be  upon  or  near 
the  track  at  that  time.  In  discussing  a  strik- 
ingly similar  case.  In  a  very  able  and  ex- 
haustive opinion,  written  by  Lamm,  J.,  this 
court  held  that,  where  a  railroad  track  was 
used  by  the  public  for  a  footpath,  the  ques- 
tion of  license  or  Implied  Invitation  to  so 
use  the  trade  was  a  question  of  fact  for  the 
Jury,  and  that  It  was  the  province  of  the 
jury  to  determine  whether  or  not  those  op- 
erating a  train  thereon,  under  the  circum- 
stances, had  reason  to  anticipate  the  presence 
of  people  there.  Eppstein  v.  Missouri  Pacific 
Ry.  Co.,  197  Mo.  720,  94  S.  W.  967.  The 
same  rule  is  announced  In  the  following 
cases:  Reyburn  v.  Railroad,  187  Mo.  573,  86 
S.  W.  174;  Pearons  v.  Railroad,  180  Mo.  222, 
79  S.  W.  394;  Morgan  v.  Railroad,  159  Mo. 
262,  60  S.  W.  195;  Chamberlain  v.  Railroad, 
133  Mo.  587,  33  S.  W.  437,  34  S.  W.  842.  In 
the  Morgan  Case,  it  was  held:  That  it  did 
not  follow,  because  the  statute  declares  one 
walking  upon  a  fenced  railroad  track  to  be 
a  trespasser,  that  every  such  person  was  a 
trespasser ;  that  usage  and  custom  could  not 
repeal  a  statute,  but  might  change  the  condi- 
tion of  the  thing  on  which  the  statute  op- 
erates ;  and  that  if  the  railroad  company  for 
many  years  acquiesced  In  Its  track  being  used 
as  a  footpath  by  the  community  and  permit- 
ted steps  over  its  fence  to  stand  as  a  i)erma- 
nent  Invitation  to  them  to  walk  on  its  track, 
It  could  not  take  refuge  behind  such  statute 
in  a  suit  to  recover  damages  for  personal  in- 
juries received  by  the  plaintiff  through  the 
negligence  of  the  servants  in  charge  of  the 
train  while  he  was  walking  along  the  track 
of  the  company.  According  to  the  law  as  an- 
nounced In  this  class  of  cases,  we  are  unable 
to  declare  as  a  matter  of  law  that  respond- 
ent's wife  at  the  time  she  was  injured  was  a 
trespasser  upon  the  right  of  way  of  the  ap- 
pellant, but  are  of  the  opinion  that  it  was  a 
mixed  question  of  law  and  fact,  which  was 


rightfully  submitted  to  the  Jury  under    the- 
Instructions  of  the  court. 

The  second  reason  assigned  by  appellant 
in  support  of  its  contention  that  the  court 
erred  In  refusing  to  give  Its  demurrer  to 
the  evidence  is  that  the  record  totally  fails 
to  show  any  evidence  which  tends  to  prove 
that  their  agents  and  servants  in  charge  of 
the  train  wantonly  or  willfully  ran  the  en- 
gine against  the  deceased  and  thereby  In- 
jured and  killed  her.  Under  the  view  we 
have  taken  of  this  case  In  paragraph  1  of 
this  opinion  it  is  wholly  Immaterial  wheth- 
er they  recklessly  and  wantonly  ran  the  en- 
gine against  her  or  not.  That  doctrine  on- 
ly applies  to  cases  where  the  Injured  par- 
ty was  a  trespasser  upon  the  track  at  tlie 
time  of  the  injury,  and  at  a  place  where 
the  agents  and  servants  in  charge  of  the 
train  had  no  notice  or  reason  to  apprebeud 
that  any  person  would  be  present  at  the 
place  where  the  injury  occurred.  Frye  v- 
Railway  Co.,  supra;  Engleking  v.  Kansas 
City,  Ft  Scott  &  Memphis  Railway  Com- 
pany, 187  Mo.  158,  86  S.  W.  89.  The  mere 
fact  that  the  petition  charges  that  the  in- 
Jury  was  willfully  and  wantonly  caused  by 
the  agents  and  servants  in  charge  of  the 
train  will  not  prevent  a  recovery,  provided 
the  evidence  shows  that  the  injury  was  the 
result  of  their  negligence  and  carelessness. 
The  charge  of  willfulness  is  sustained  by 
proof  of  negligence.  Owens  v.  Kansas  City, 
St.  Joseph  &  Council  Bluffs  Railway  Com- 
pany, 95  Mo.  109,  loc.  dt.  182,  8  S.  W.  350, 
6  Am.  St.  Rep.'  39;  Brown  v.  Railroad,  66 
Mo.  583;  Neilon  v.  Railroad,  85  Mo.  605; 
Graham  v.  Railroad,  60  Mo.  538;  Lange  v. 
MlRSOurl  Pacific  Ry.  Co.,  208  Mo.  458,  106  S. 
W.  660. 

The  third  and  last  reason  urged  by  appel- 
lant in  support  of  its  contention  that  the 
action  of  the  court  in  refusing  its  demurrer 
to  the  evidence  is  that  the  evidence  shows 
that  plaintiff's  wife  was  guilty  of  such  neg- 
ligence that  directly  contributed  to  her  In- 
jury as  should  prevent  a  recovery  even 
though  it  be  conceded  that  its  agents  and 
servants  in  charge  of  the  engine  which 
struck  and  killed  her  were  guilty  of  neg- 
ligence In  falling  to  ring  the  bell  or  sound 
the  whistle,  or  to  have  the  headlight  of 
the  engine  burning,  or  in  falling  to  prop- 
erly look  out  for  persons  upon  or  near  the 
track  at  the  time  and  place  where  she  was 
killed.  Now,  what  are  the  acts  of  con- 
tributory negligence  of  which  counsel  for 
appellant  complain?  Briefly  stated,  they 
are  as  follows:  Deceased,  a  lady  in  full  pos- 
session of  all  her  faculties,  and  on  May 
24th,  about  8  p.  m.,  was  returning  from  a 
fishing  and  pleasure  trip  on  the  Meramac  riv- 
er, with  her  husband  and  her  niece,  and  the 
Reverend  Mr.  Wright  and  his  wife.  She  and 
the  two  ladies  mentioned  alighted  from  the 
boat  and  proceeded  homeward,  along  the 
footpath  before  mentioned,  which  led  along 
and  across  the  right  of  way  and  the  track 
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of  appellant,  vhlle  the  two  gentlemen  who 
accompanied  them  on  the  trip  tarried  to  tie 
up  the  boat.  About  the  time  the  ladles 
reached  the  point  where  the  path  crossed 
the  railroad  track,  they  heard  a  train  com- 
ing from  the  east,  and  they  stepped  back 
to  the  south  side  of  the  track,  and  In  a 
Teiy  short  time  a  train  passed  them  going 
west,  presumably  the  first  section  of  appel- 
lant's freight  train,  which  was  due  at  Pacif- 
ic about  7:20  p.  m.  Immediately  after  this 
train  passed,  all  three  of  them  lined  up 
along  the  end  of  the  ties  in  the  edge  of  the 
gravel,  on  the  south  side  of  the  track,  facing 
north,  but  looking  east  for  another  train, 
which  they  heard  approaching  from  that 
direction.  Shortly  after  this  alignment,  and 
while  standing  there,  a  freight  train  with  a 
bright  headlight  on  the  Missouri  Pacific 
trade  hore  around  the  bend  In  the  track. 
That  was  an  electric  light  and  was  very 
bright,  which  attracted  their  attention,  but 
it  did  not,  however,  so  absorb  their  minds  as 
to  prevent  them  from  looking  down  the 
track  of  the  appellant  also  to  see  if  there 
was  an  approaching  train.  While  they  look- 
ed down  appellant's  track  to  see  If  there 
were  any  approaching  trains,  yet  it  was 
perfectly  clear  from  all  the  evidence  that 
none  of  the  ladies  saw  or  heard  the  ap- 
proach of  the  train  which  struck  and  killed 
Mrs.  Everett  The  evidence  shows  that  the 
accident  occurred  about  8  o'clock  p.  m., 
which  was  between  twilight  and  dark,  yet 
sufficiently  light  for  persons  and  objects  to 
have  been  seen  and  distinguished  from  200 
to  400  feet  (By  making  an  investigation, 
I  found  that  on  Hay  24th,  the  day  on  which 
the  accident  occurred,  the  sun  set  at  7 
o'clock  and  13  minutes.)  The  reason  why 
none  of  the  ladies  saw  or  heard  the  train 
is  left  somewhat  to  conjecture.  The  two 
sarvlvora,  however,  testified  that  the  bell 
was  not  rung  nor  the  whistle  sounded  as  It 
approached,  which  was  so  quick  and  so  sud- 
den that  it  passed  them  before  they  were 
able  to  realize  what  had  occurred.  We 
gather  from  the  whole  record  that  the  bril- 
liancy of  the  electric  headlight  on  the  Mis- 
Ronrl  Pacific  engine  largely  engaged  their 
attention,  whUe  In  the  rather  shadowy  twi- 
light the  train  of  appellant  suddenly  and 
swiftly  swung  around  the  curve  in  the  road, 
somewhat  obscured  by  the  smoke  from  the 
Missouri  Pacific  engine,  unobserved,  at  a 
rate  of  speed  of  about  62  feet  a  second,  and 
stmdE  and  killed  Mrs.  Everett  before  any 
of  them  were  aware  of  its  approach.  These 
are  the  facts  which  counsel  for  api)ellant 
say  constituted  contributory  negligence  on 
the  part  of  Mrs.  Everett.  It  must  be  conced- 
ed that  it  was  negligence  for  the  ladies  to 
stand  so  close  to  the  track  when  they  were 
looking  for  approaching  trains,  and  it  must 
be  also  conceded  that  the  deceased  could 
have  seen  the  approaching  train  had  she 
used  ordinary  care  In  looldng  for  It  The 
plalntifr's  evidence  shows  that,  while  It  was 


somewhat  dark  at  the  time  the  Injury  oc- 
curred, yet  it  also  shows  that,  by  looking, 
persons  and  objects  could  have  been  seen 
and  recognized  from  200  to  400  feet  If  the 
foregoing  were  all  the  facts  In  the  case,  then 
there  would  be  no  question  but  what  the 
plaintiff  should  not  recover;  but  they  are 
not  all  the  facts  of  the  case,  as  disclosed 
by  the  record.  Counsel  for  respondent  in 
his  petition  and  brief  concedes  the  negli- 
gence of  Ifrs.  Everett,  yet  they  earnestly 
contend  that,  notwithstanding  her  negli- 
gence, the  appellant,  by  the  exercise  of  or- 
dinary care,  could  have  avoided  the  Injury, 
and,  having  failed  to  do  so,  it  is  liable  to 
plaintiff,  notwithstanding  the  negligence  of 
his  wife.  They  point  out  the  evidence 
which  tends  strongly  to  prove:  That  the 
train  which  struck  and  killed  Mrs.  Elverett 
was  racing  with  a  Missouri  Pacific  train 
from  Allenton  to  Pacific,  and  was  running 
about  35  miles  an  hour;  that  the  bell  was 
not  rung  nor  the  whistle  sounded;  that  there 
was  no  headlight  upon  the  engine;  that  by 
the  exercise  of  ordinary  care  the  agents  and 
servants  of  appellant  could  have  seen  the 
dangerous  position  In  which  the  ladles  had 
placed  themselves  in  time  to  have  warned 
them  of  the  approach  of  the  train,  or  to 
have  stopped  or  slackened  the  speed  thereof 
in  time  to  have  prevented  the  injury;  and 
that  running  the  train  at  the  rate  of  speed 
along  and  across  the  footpath  mentioned, 
where  they  knew  many  persons  were  con- 
tinuously passing,  without  a  headlight  and 
without  ringing  the  bell  or  sounding  the 
.whistle,  was  negligence. 

These  facts,  aecordlug  to  the  law  as  declar- 
ed by  the  repeated  adjudications  of  this 
court,  make  out  a  prima  facie  case  for  the 
Jury.  In  discussing  this  same  question  in  the 
case  of  Eppsteln  v.  Missouri  Pacific  Ry.  Co., 
197  Mo.,  loc.  eit  734,  735,  736,  04  S.  W.  971, 
In  a  well-considered  case,  Lamm,  J.,  with  re- 
markable clearness,  stated  the  law  as  fol- 
lows: "In  this  case  it  is  stoutly  affirmed  on 
one  side,  and  as  stoutly  denied  on  the  other, 
that  the  latter  principle  applies  to  the  facts. 
Does  the  principle  apply?  We  think  it  does. 
In  a  given  case  there  might  be  such  scant  or 
neutral  evidence  of  public  user  of  a  portion 
of  a  track — ^mere  sporadic  instances  thereof — 
that  a  court,  as  a  matter  of  law,  would  deter- 
mine that  the  servants  of  a  railroad  company 
charged  with  the  running  of  a  locomotive  en- 
gine had  no  duty  to  look  and  see.  In  such 
case,  unless  they  did  see  the  dangerous  ex- 
posure of  a  person  on  the  track,  and  in  time 
to  avert  injuring  him  by  the  use  of  ordinary 
care,  the  court  would  take  the  case  from  the 
Jury.  On  the  other  hand,  there  might  well 
be  a  case  where  the  public  user  of  a  portion 
of  the  track  by  pedestrians  was  so  constant, 
BO  pronounced,  so  manifest  and  uncontradict- 
ed that  there  could  be  no  two  opinions  about 
It  among  reasonable  men,  and  the  court  as  a 
matter  of  law,  might  assume  that  locomotive 
operatives  owed  a  duty  to  the  public  to  be  on 
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tbe  lookout  there.  Then,  too,  there  might  be 
a  case  lying  between  said  extremes,  and  in 
onr  opinion  this  is  one,  where  the  use  by  tbe 
public  of  the  track  was  of  such  sort  that  It  be- 
came a  mixed  question  of  law  and  fact  wheth- 
er those  running  a  locomotive  engine  had  rea- 
son to  anticipate  the  presence  of  people,  and 
in  such  case  that  issue  should  be  submitted 
to  the  Jury,  as  a  fact  to  be  determined  by  It 
Liability  in  each  instance  is  predicated  of 
knowledge  or  notice  of  tbe  user.  Such  notice 
may  be  proved  by  the  existence  of  paths  well 
worn  by  human  feet,  and  by  gaps,  stiles,  and 
gates  appurtenant  to  such  path,  by  the  long 
continued  going  to  and  fro  of  people  more 
or  less  constantly,  and  by  the  proved  presence 
of  schools,  places  of  recreation,  etc.,  and  tbe 
use  of  the  track  by  visiting  pedestrians  and 
habitues,  all  of  which  elements  are  presented 
in  this  case  to  an  extent  of  each  sigaificance 
as  made  the  issue,  in  our  opinion,  one  for  the 
triers  of  fact  to  decide.  Confronted  by  the 
evidence  indicating  notice  and  knowledge,  ap- 
pellant remained  silent,  and  in  the  practical 
administration  of  the  law  the  everyday  sig- 
nificance of  that  silence  should  not  be  ignored. 
Assuming,  then,  as  found  by  the  jury,  that 
Mr.  Eppsteln  was  killed  at  a  place  where  ap- 
pellant's servants  had  reason  to  anticipate 
the  presence  of  people  on  Its  track,  appellant 
is  confronted  with  the  duty  of  using  ordinary 
care  to  see  and  ordinary  care  to  prevent  in- 
juring him.  How  was  that  present  and  hu- 
mane duty  performed?  It  was  not  perform- 
ed In  this  Instance,  because  the  ordinance  re- 
quiring a  bell  to  be  rung  was  disobeyed.  Be- 
cause, moreover,  appellant's  servants,  bad 
they  seen  Mr.  Eppsteln,  would  have  had  no 
call  to  assume  that  he  heard  the  notice  of 
their  train,  or  would  step  from  the  track  to 
avoid  danger.  And  this  Is  so  for  the  reason 
that  the  mere  running  noise  of  their  train 
might  well  be  submerged  In  the  greater  run- 
ning noise  of  the  heavy  freight  on  tbe  adjoin- 
ing track.  It  is  so  for  the  further  reason 
that  his  attitude,  his  arm,  his  hand,  the  di- 
rection of  his  vision,  would  demonstrate  to 
any  reasonable  man  that  he  was  quite  engross- 
ed In  tbe  passage  of  the  Missouri,  Kansas  & 
Texas  train  and  oblivious  of  all  else.  Appel- 
lant's servants  with  plenty  of  space  and 
plenty  of  time  to  see,  with  no  obstruction  in 
the  way  of  seeing,  warned  by  his  preoccupied 
attitude  and  conduct  of  the  fact  that  he  was 
oblivious  of  their  approach,  owed  him,  we 
think,  the  simple  and  easy  duty  to  tell  him 
they  at  once  purposed  occupying  the  identical 
spot  he  was  on  with  their  ponderous  engine. 
This  is  not  requiring  anything  extraordinary 
at  their  hands — a  twist  of  the  wrist  would 
have  done  it,  presumably.  Indeed,  the  ab- 
sence of  all  warning  signals,  by  whistle  or 
bell,  would  Indicate  to  us,  as  a  charitable 
view,  that  they  did  not  see  him,  but  were  pos- 
sibly doing  precisely  what  he  was  doing, 
namely,  watching  the  Missouri,  Kansas  & 
Texas  train,  and  the  silence  of  the  appellant 
In  this  particular,  when  confronted  by  the 


evidence  In  this  case  pertaining  to  tbe  straight 
track,  the  peculiar  attitude  of  this  venerable 
man  at  the  time  he  was  struck  and  before, 
and  the  other  facts  In  proof,  must  be  held  to 
indicate  either  an  inability  or  an  indisposi- 
tion to  controvert  respondent's  array  of  facts. 
That  this  case  should  have  been  allowed  to  go 
to  the  jury  we  think  is  within  the  reasoning 
of  many  of  our  decisions,  of  which  a  sample 
must  suffice:  Morgan  v.  Rai^lroad,  159  Mo. 
262,  60  S.  W.  195,  and  Pearons  v.  Railroad, 
180  Mo.  208,  79  S.  W.  394— where  the  cases 
are  reviewed,  differentiated,  and  applied.  See, 
also,  the  remarks  of  Oantt,  J.,  arguendo,  in 
Scullin  V.  Railroad,  184  Mo.,  loc  dt  706  and 
707,  83  S.  W.  760." 

In  the  case  of  Fearons  v.  Kansas  City  El. 
Ry.  Co.,  180  Mo.,  loc.  clt  222,  223,  79  S.  W. 
397,  398,  Fox,  J.,  in  discussing  this  question 
in  bis  strong  and  able  style,  stated  the  rule  In 
this  language:  "The  principle  Involved  In 
the  case  at  bar  is  by  no  means  a  new  one  In 
this  state.  This  court,  in  a  number  of  cases, 
has  given  expression  In  no  doubtful  terms  to 
Its  views  upon  the  subject  A  careful  exam- 
ination of  the  Missouri  cases,  where  similar 
questions  have  been  Involved,  will  demon- 
strate clearly  a  line  of  demarcation  between 
the  two  contentions.  The  doctrines  announced 
in  the  two  lines  of  decisions  are  not  in  con- 
flict; but  the  principles  are  correctly  declar- 
ed, as  applicable  to  the  facts  in  each  case. 
These  rules,  as  to  the  care  and  caution  to  be 
exercised  by  operatives  of  railways,  spring 
from  tbe  dangerous  character  of  the  business. 
The  law  has  a  right  to  demand.  In  the  opera- 
tion of  railways,  whenever  the  person  or  life 
of  an  Individual  Is  In  danger,  the  exercise  of 
such  reasonable  care  and  caution  as  will 
avoid  the  infliction  of  injury.  It  Is  sought. 
In  the  announcement  of  legal  principles,  to 
make  the  application  of  the  rules  upon  this 
subject  reasonable  both  as  to  the  railways 
and  the  public.  From  the  application  of  these 
reasonable  rules  n)rlngs  the  distinction  made 
manifest  by  the  decisions,  not  only  of  this 
court,  but  as  well,  in  other  Jurisdictions. 
The  distinction  drawn  by  this  court  may  be 
briefly  stated  thus:  That  whenever  the  mo- 
tonuan  or  engineer  bi  the  operation  of  Its 
cars,  before  reaching  a  point  along  the  line  of 
Its  railway,  has  reasonable  ground  to  expect 
or  anticipate  the  presence  of  person's  bo  near 
the  railroad  track  as  to  endanger  them,  then 
the  law,  through  Its  high  regard  for  the  pres- 
ervation of  human  life,  requires  and  de- 
mands such  operatives  to  be  on  the  alert,  and 
to  keep  a  lookout  for  the  realization  of  the 
anticipation  or  expected  presence  of  the  per- 
son. Of  course,  this  rule  requires  that  the 
facts  surrounding  the  given  case  shall  be  of 
such  character  as  would  warrant  any  reason- 
ably prudent  man  to  expect  or  anticipate  tbe 
presence  of  the  persons  at  the  point  on  Its 
road,  and  the  burden  of  establishing  these 
facts  rests  upon  the  party  alleging  them.  On 
the  other  hand,  the  operatives  of  a  railway 
are  entitled  to  tbe  presumption  that  there  la 
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a  clear  track,  and,  while  care  and  caution 
should  be  exercised  in  the  operation  of  tbeto 
trains,  they  are  not  responsible  to  trespassers 
for  fallare  to  be  on  the  alert  to  discover  them, 
In  the  absence  of  any  reasonable  grounds  for 
the  expectation  or  anticipation  of  their  pres- 
ence on  the  track.  In  other  words,  they  are 
not  specially  required  to  look  out  for  persons 
who  have  no  right  to  be  there  and  whose  pres- 
ence was  neither  expected  nor  anticipated. 
Under  those  circumstances,  the  liability  re- 
sults from  a  wanton  and  reckless  injury  in- 
flicted, after  the  discovery  of  their  presence. 
But,  again,  if  it  is  at  a  point  where  there  is 
reasonable  ground  for  expecting  or  anticipat- 
ing the  presence  of  persons,  the  presumption 
of  a  clear  track  is  destroyed,  and,  even  though 
the  persons  be  trespassers,  it  does  not  relieve 
those  In  charge  of  the  moving  cars  from  keep- 
ing a  careful  lookout  for  the  person  so  ex- 
pected to  be  present  at  that  point.  There 
was  sufficient  testimony  in  this  cause,  at  least, 
tending  to  show  a  state  of  facts,  In  respect  to 
the  use  of  this  tunnel  as  a  foot  passageway, 
from  one  section  of  the  city  to  the  other,  as 
would  authorize  the  submission  of  the  case 
to  the  Jury." 

And  In  the  case  of  R^bum  v.  Railroad, 
1S7  Mo.,  loc.  clt.  573,  574,  86  S.  W.  176,  Val- 
liant,  J.,  states  the  rule  with  equal  clearness 
In  the  following  language:  "It  has  long  been 
the  doctrine  of  this  court  that,  though  a  man 
voluntarily  adopts  the  dangerous  track  of  a 
railroad  for  his  footpath  and  walks  In  It  ap- 
parently heedless  of  the  danger  entailed,  yet 
if  the  servants  to  charge  of  the  locomotive 
see  him  and  realize  bis  danger  (or,  under 
some  circumstances,  when  they  ought  to  see 
Wm,  if  they  do  not),  it  then  becomes  their 
duty  to  exercise  ordinary  care  to  do  what 
they  can  with  the  means  then  at  hand  to 
avoid  Injuring  him,  and,  if  they  fail  in  that 
duty,  the  railroad  company  Is  liable,  notwith- 
standing the  negligence  of  the  injured  man. 
Some  of  the  cases  in  which  this  doctrine  is 
declared  are:  Kellny  v.  Railroad,  101  Mo. 
67,  13  S.  W.  806,  8  L.  R.  A,  783;  Morgan  v. 
Railroad,  159  Mo.  262,  60  a  W.  195 ;  Klock- 
enbrlnk  v.  Railroad,  172  Mo.  678,  72  S.  W. 
900:  HInzeman  v.  Railroad,  182  Mo.  611,  81 
S.  W.  1134." 

And  the  Kansas  Cl^  Court  of  Appeals, 
through  Judge  Johnson,  in  the  case  of  Cole 
V.  Metropolitan  Street  Ry.  Co.,  121  Mo.  App., 
loc.  clt.  612,  97  S.  W.  557,  has  well  expressed 
the  rule  in  the  following  language:  "The 
principles  of  right  and  justice  do  not  tolerate 
the  idea  that  tlie  n^ligence  of  the  person  im- 
periled involved  in  his  act  of  placing  himself 
In  position  to  be  Injured  without  giving  prop- 
er heed  to  bis  own  safety  can  co-operate  with 
the  negligence  of  one  who,  comprehending 
his  danger,  or  being  in  a  position  to  compre- 
hend it  by  the  use  of  ordinary  care,  and  hav- 
ing at  hand  the  means  and  opportunity  of 
aroiding  it,  falls  to  reasonably  employ  them, 
and  by  such  failure  inflicts  an  Injury.  Such 
negligence  engrosses  the  entire  field  of  cul- 
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pabUlty  and  eliminates  contributory  negli- 
gence as  a  factor  in  the  production  of  the  in- 
jury. It  logically  follows,  from  the  princi- 
ples stated,  that  the  issue  of  negligence  in 
the  performance  of  the  humanitarian  duty 
must  l>e  governed  by  the  rules  applicable  to 
ordinary  negligence.  The  determinative  ques- 
tion in  such  cases  is:  Did  the  operators  of 
the  car  use  ordinary  care  to  ascertain  the 
peril  of  the  plaintiff  and  to  avoid  the  injury 
after  they  discovered  it  or  should  have  dis- 
covered it?  In  some  of  the  decisions  of  the 
Supreme  Court  the  idea  appears  to  be  ex- 
pressed that,  in  order  to  find  a  defendant 
guilty  of  a  breach  of  the  humanitarian  rule, 
the  elements  of  wantonness  and  willfulness 
must  appear  in  its  conduct;  but,  as  we  have 
attempted  to  show,  the  mere  failure  to  ob- 
serve ordinary  care  In  situations  of  this  char- 
acter Is  of  Itself  a  wanton  act,  since  it  is  ab- 
horrent not  only  to  fundamental  principles  of 
law,  but  to  the  dictates  of  common  humanity. 
The  views  expressed  are  supported  by  the 
weight  of  authority  In  this  state,  including 
the  most  recent  decisions  of  the  supreme  and 
appellate  courts.  Moore  v.  Transit  Co.,  194 
Mo.,  loc.  clt.  411,  412,  413,  91  S.  W.  1060; 
Rodgers  v.  Transit  Co.,  117  Mo.  App.  678.  92 
S.  W.  lir)5;  Eppsteln  v.  Railway,  197  Mo. 
720,  94  S.  W.  967;  Ross  v.  Railroad,  113  Mo. 
App.  GOO,  88  a  W.  144." 

These  are  but  samples  of  the  many  cases 
that  abound  in  our  reports  announcing  the 
law  as  above  stated,  and  there  can  be  no 
question  but  what  that  rule  is  applicable  to 
the  facts  of  this  case.  Both  the  engineer  and 
fireman  who  were  In  charge  of  the  engine 
which  struck  and  killed  Mrs.  Everett  testified 
that  they  knew  people  were  in  the  habit  of 
using  the  track  in  passing  to  and  from  their 
work  and  to  and  from  the  boat  landing.  I 
copy  the  following  from  the  evidence  of  Mr. 
Ramie,  the  engineer,  as  printed  by  counsel 
for  appellant  on  page  46  of  their  abstract  of 
the  record,  viz.:  "I  have  been  acquainted 
with  the  defendant's  railroad  at  Pacific  for 
about  14  years.  I  know  the  surroundings 
there,  the  pumphouse,  tie  chutes,  and  sand 
works.  I  know  the  people  work  there.  Have 
seen  people  upon  our  track  wolking  to  Pacific 
and  to  the  sand  works  and  tie  chutes  and  the 
Meramec  river.  I  cannot  say  I  know  where 
they  were  going,  but  I  have  seen  people  in 
the  track  there.  I  know  that  on  May  24, 
1904,  I  looked  out  along  there  everywhere  on 
the  railroad.  That  is  my  rule.  Thero  was 
no  difference  in  this  particular  Instance." 
And  the  evidence  of  Mr.  Ryan,  the  fireman, 
.was  substantially  the  same  as  tliat  of  Mr. 
Ramie.  It  is  made  perfectly  clear  from  their 
evidence  that  they  not  only  had  reason  to  ap- 
prehend the  presence  of  persons  upon  their 
track  at  the  point  where  Mrs.  EJverett  was 
killed,  but  that  both  the  engineer  and  fire- 
man who  were  in  charge  of  the  engine  which 
struck  her  had  actual  knowledge  that  the 
people  of  Pacific  had  for  years  been  in  the 
habit  ot  using  the  track  at  that  place  la 
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going  to^  and  from  their  placea  of  work  and 
also  to  and  from  the  river;  and,  not  only 
that,  both  of  them  testified  that  on  that  ac- 
count they  were  npon  this  occasion  looking 
to  see  if  any  one  was  npon  or  near  their 
track,  and  that  they  saw  no  one,  and  actually 
had  no  knowledge  of  the  fact  that  they  had 
killed  Mrs.  Everett  until  they  reached  St. 
Clair,  the  next  station  west  of  Pacific,  where 
they  were  Informed  of  the  unfortunate  Inci- 
dent by  telegram.  If  the  facts  were  as  the 
evidence  of  respondent  tended  to  show  they 
were,  namely,  that  the  trains  were  racing, 
that  appellant's  engineer  and  fireman  knew 
of  the  constant  use  of  their  track  by  the  peo- 
ple of  Pacific  at  the  place  where  Mrs.  Everett 
was  killed,  that  the  engine  had  no  headlight 
burning,  that  the  bell  was  not  rung  nor  the 
whistle  sounded,  and  that  persons  could  have 
been  seen  and  distinguished  from  200  to  400 
feet  at  the  time  of  the  Injury,  then  the  con- 
duct of  appellant's  employes  amounted  togross 
negligence,  and,  were  we  called  upon  to  weigh 
the  evidence,  we  would  have  no  hesitancy  In 
saying  that  It  preponderates  In  favor  of  the  re- 
spondent. In  the  case  of  Becke  v.  Railroad, 
102  Mo.  544,  13  S.  W.  1053,  »  L.  R.  A.  157, 
where  the  facts  of  the  case  were  strikingly 
similar  to  those  of  this  case,  this  court,  in 
speaking  through  Brace,  J.,  on  pages  551  and 
552  of  102  Mo.,  page  1055  of  13  8.  W.  (9  L.  R. 
A.  157)  used  the  following  language:  "But  It 
is  not  possible  that  reasonable  minds  could 
come  to  any  other  conclusion  than  the  failure 
of  those  having  In  charge  a  passenger  train, 
running  through  a  i)opulous  country,  at  the 
rate  of  25  miles  an  hour,  approaching  a  cross- 
ing near  the  suburbs  of  a  city,  in  the  night,  on 
a  dark  night,  to  have  the  headlight  of  the  en- 
gine lighted  and  burning  was  an  act  of  negli- 
gence. This  Is  a  common  and  necessary  means 
adopted  by  all  railroad  companies  for  the 
protection  alike  of  those  rightfully  on  the 
train,  and  on  the  track,  or  approaching  It  In 
the  nighttime.  No  engine  is  constructed 
without  such  a  light,  and  no  train  Is  run  In 
the  nighttime  by  any  railroad  company  un- 
der any  ordinary  circumstances  without  hav- 
ing it  lighted.  This  Is  a  fact  known  to  all 
reasonable  minds  by  common  experience,  end 
the  court  committed  no  error  In  declaring 
that  It  was  negligence  If  the  defendant's 
servants  failed  to  have  such  light  lighted  and 
burning  at  the  time  of  the  collision.  It  is  the 
duty  of  those  approaching  a  railroad  track  at 
a  public  crossing  in  the  nighttime  to  look 
that  they  may  see  an  approaching  train,  and 
the  corresponding  duty  Is  Imposed  upon  the 
employes  of  the  railroad  company  to  have  the 


light  burning  by  means  of  which  the  ap- 
proach of  the  train  may  be  seen  by  those 
whose  duty  it  Is  to  look."  We  are  therefore 
of  the  opinion  that,  not  only  the  negligence  of 
the  deceased  should  not  have  prevented  a  re- 
covery In  this  case,  and  that  the  action  of 
the  court  In  refusing  appellant's  demurrer  to 
the  evidence  upon  that  ground  was  proper, 
but  also  that  the  Jury  was  amply  Justified  In 
finding  that  Issue  for  the  respondent,  and 
also  that,  notwithstanding  her  negligence,  the 
Injury  would  not  have  happened  if  the  agents 
and  servnnts  of  appellant  in  cliarge  of  said 
engine,  after  they  discovered,  or  by  the  exer- 
cise of  ordinary  care  could  have  discovered, 
the  perilous  position  In  which  she  had  placed 
herself  in  time  to  have  warned  her  of  the 
approaching  train,  or  In  time  to  have  stopped 
or  slackened  the  speed  thereof  In  time  to  have 
averted  the  Injury. 

2.  C!oimsel  for  appellant  have  presented 
many  objections  to  the  Instructions  given  by 
the  court  on  behalf  of  the  respondent.  We 
have  set  out  the  Instructions  In  full,  and  baTe 
carefully  considered  each  and  all  of  the  ob- 
jections thereto,  which  we  think  are  more 
technical  than  substantial.  By  reading  the 
instructions  In  the  light  of  the  cases  cited  un- 
der the  third  subdivision  of  paragraph  1  of 
this  opinion,  and  the  quotations  made  frona 
some  of  them,  it  will  be  seen  that'  they  de- 
clare the  law  to  the  Jury  In  the  spirit  In 
which  it  is  there  expressed  by  this  court. 

3.  It  Is  finally  insisted  by  counsel  for  ap- 
pellant that  the  court  erred  In  refusing  to 
permit  it  to  show  tliat  the  plaintiff  had  the 
Reverend  Mr.  Wright  subpoenaed  as  a  witness 
in  the  case  of  his  behalf,  that  he  was  in  the 
comrtroom  in  response  there  during  the  prog- 
ress of  the  trial,,  and  that  he  was  not  called 
as  a  witness.  Counsel  for  appellant  have  not 
pointed  out  to  us  in  what  way  that  evidence 
was  material,  nor  are  we  able  to  see  Its  ma- 
teriality. It  tends  neither  to  prove  nor  dis- 
prove any  Issue  In  the  case.  Besides,  all  the 
evidence  regarding  Mr.  Wright  shows  he  was 
at  the  boat  landing  with  respondent  at  the 
time  the  accident  occurred,  and  he  saw  noth- 
ing whatever  of  the  occurrence.  We  are 
therefore  of  the  opinion  that  the  action  of 
the  court  in  that  regard  was  not  error. 

For  the  reasons  before  stated,  we  are  of 
the  opinion  that  there  was  no  error  commit- 
ted during  the  progress  of  the  trial,  and  that 
the  Judgment  is  for  the  right  party,  and 
should  be  affirmed. 

It  Is  so  ordered.  All  concur,  except  VAI*- 
LIANT,  P.  jr.,  absent  LAMM,  J.,  concur^ 
in  result. 
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rLOWERS  T.  SMITH. 

(Sapreme  Court  of   Missouri,   Division  No.  2. 

July   14,   1908.) 

L  Pleadiho  —  Motion  to  Stbikk  Amended 

Petitiok — ^Waiveb. 

A  defendant  answering  over  to  the  amended 
petition,  after  the  overruling  of  a  motion  to 
strike  out  the  game,  on  the  ground  that  it 
ctianges  the  cause  of  action,  cannot  avail  him- 
self of  the  motion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Di(. 
vol.  38.  Pleading  |  1426.] 

2.  Save — ^Motioit  to  Requibx  Plairtitf  to 
Elect. 

The  overmling  of  a  motion  to  require  plain- 
tiff to  elect  on  which  one  of  several  causes  of  ac- 
tion pleaded  in  a  single  count  he  will  proceed  to 
trial,  filed  before  answering  to  the  merits,  is,  on 
exceptioD,  reviewable  on  appeal,  though  after  the 
ruling  defendant  answered  to  the  merits. 

[Ed.  Note. — For  cases  in  point,  nee  Cent.  Dig. 
VOL  39,  Pleading,  }  1426.] 

3.  Sake — Cause  of  Action— Election. 

Where  the  petition  improperly  joins  in  one 
eoont  different  causes  of  action,  defendant  may 
reqoire  plaintiff  to  elect  the  charge  on  which  be 
will  seek  a  recovery  and  dismiss  the  others. 

(Ed.  Note. — For  casps  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  f  1199.] 

4.  LiBEi,  AND  Slander— Petition— MisjoiN- 
DEs  OF  Oaubes  of  Action. 

A  iietition,  in  libel  for  newspaper  publica- 
tions, which  sets  forth  in  one  count  publications 
made  at  different  times,  as  to  plaintiff's  action 
in  appointing  a  clerk  for  a  city,  to  his  denial  of 
a  petition  for  a  correct  census  of  the  city,  to  bis 
mismanagement  of  the  electric  light  and  water 
planta  of  the  city,  and  to  bis  closing  of  the  sa- 
loons on  Sunday,  improperly  joins  different  caus- 
es of  action  in  one  count,  though  libels  may  be 
joined  in  one  i)etition  in  different  counts. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  1 185.] 

5.  JimaicENT— MisjoiNDEB  OF  CArsEB  or  Ac- 
tion— Objections— Motion  in  Abrest. 

He  improper  joinder  of  causes  of  action  In 
one  connt  in  the  petition  is  open  to  defendant  in 
motion  to  arrest  after  a  trial  on  all  the  causes  of 
action  and  a  simple  verdict  in  favor  of  plaintiff. 

6.  TaiAL  —  VEBDICT— CONFOBMITT  TO  PLEAD- 
ING— Defective  Counts. 

Where  the  petition  contains  several  causes 
of  action  stated  in  separate  counts,  one  of  which 
is  bad  for  insufficiency  in  statement,  a  ^neral 
verdict  for  plaintiff  on  all  the  counts  will  not 
be  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
v(rf.  46.  Trial,  S  779.] 

7.  Saite. 

Where  several  causes  of  action  are  united 
in  one  count,  and  the  case  is  tried  on  all,  and  a 
simple  verdict  and  assessment  of  damages  in 
fsvor  of  plaintiff  is  rendered,  and  one  or  more 
of  the  causes  of  action  is  bad  so  as  not  to  sup- 
port the  verdict,  the  verdict  is  bad  as  to  all. 

[Ed.  Note. — For  oases  in  point,  see  Cent.  Dig. 
VOL  46,  Trial,  f  779.] 

&  Libel  and  Slandeb — Reference  to  Plain- 
tiff iH  Defamatory  Matter— Question  of 
Pact. 

Where  the  defamatory  matter  complained 
«f  in  libel  points  to  no  person  in  particular,  it 
>*  a  question  of  £act  whether  it  applies  to  plain- 
tiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Ubel  and  Slander,  f  360.] 

9.  Samk—Answeb— Admissions. 

Where,  in  libel  for  newspaper  articles,  some 
of  which  did  not  iK>int  to  any  person,  and  some 


of  which  precluded  the  idea  that  plaintiff  was 
the  person  intended,  the  answer  was  a  general 
denial  and  a  special  defense  averring  that  de- 
fendant in  publishing  the  articles  reflecting  on 
the  official  conduct  of  plaintiff  acted  in  good 
faith  and  after  inquiry  as  to  the  truth  of  the 
matters  stated  and  with  the  belief  that  they 
were  true,  and  alleging  that  the  articles  were 
substantially  true,  defendant  did  not  admit  that 
the  articles  complained  of  referred  to  plaintiff. 
and  an  instruction  that  defendant  admitted  the 
publication  of  the  articles  of  and  concerning 
plaintiff  and  justified  the  publication,  by  alleging 
that  the  charges  made  against  plaintiff  were 
true,  was  erroneons. 

10.  Same— Pleadingh- Statutes. 

Under  the  statute  declaring  that  in  an  ac- 
tion for  slander  it  shall  not  be  necessary  to  state 
in  the  petition  any  extrinsic  facts  for  the  pur- 
pose of  showing  the  application  of  the  defama- 
tory words  complained  of,  but  it  shall  be  suffi- 
cient to  state  ^nerally  that  the  same  was  pub- 
lished concerning  plaintiff,  the  extrinsic  facts, 
when  not  embraced  in  the  imputed  words,  to 
show  their  meanin^r  and  the  character  of  the  per- 
son to  wh(»n  applied,  must  be  stated  as  at  com- 
mon law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  §S  187-197.] 

11.  Same — Articles  Libelous  Peb  Se. 
Articles,   published  in  a  newspaper  called 

the  "Democrat,''  referring  to  another  paper  call- 
ed the  "Empire,"  reciting  that  the  Empire  seem- 
ed to  take  it  for  granted  that  it  could  say  what 
it  pleased,  that  it  made  charees  against  the  Dem- 
ocrat without  foundation,  that  in  regard  to  the 
appointment  of  a  city  clerk  the  Democrat  had 
stated  that  good  lawyers  differed  in  their  view 
as  to  the  act  governing  cities,  that  the  EJmpire 
stated  that  the  electric  lights  should  be  dispensed 
with  and  a  bridge  built,  that  some  prefen-ed 
darkness  to  light,  and  inquiring  why  the  mayor 
(plaintiff)  did  not  think  the  readers  ot  the  Dem- 
ocrat worthy^  of  consideration  when  be  gave  bis 
notice  of  a  city  election,  and  averring  that  some 
of  the  people  of  the  country  were  indignant  over 
the  scheme  of  taking  the  census  of  the  city, 
etc.,  are  not  libelous  per  se  as  to  any  person, 
and,  in  the  absence  of  extrinsic  facts  snowing 
that  the  articles  imputed  any  crime  or  conduct 
to  plaintiff  rendering  them  libelous,  were  not  ac- 
tionable. 

12.  Same— Evidence— iHBTBUOnoNS. 
Where,  in  libel  for  newspaper  articles,  some 

of  which  did  not  refer  to  plaintiff,  there  were  no 
averments  to  show  that  he  was  referred  to,  an 
instruction  that,  unless  the  jury  believed  that  all 
the  charges  in  the  publication  were  true,  they 
should  find  for  plaintiff,  unless  they  believed 
that  none  of  the  charges  were  libelous,  was  er- 
roneous as  misleading. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  |  366.] 

13.  Same. 

Where,  in  libel  for  newspai>er  articles,  some 
of  which  did  not  refer  to  plaintiff,  and  some  of 
which  were  not  libelous  per  se,  there  was  no 
averment  of  extrinsic  facts  that  the  articles  re- 
ferred to  plaintiff  or  any  innuendo  from  which 
it  could  be  inferred  that  they  charged  plaintiff 
with  such  conduct  as  to  render  it  libelous  per 
se,  an  instruction  that  "malice"  means  the  in- 
tentional doing  ot  a  wrongful  act  without  ex- 
cuse, and  that  if  the  articles  published  were 
libelous  in  whole  or  in  part,  and  were  published 
concerning  plaintiff,  and  were  not  true,  the  law 
presumed  that  they  were  published  maliciously, 
and  it  was  not  necessary  to  prove  any  malice  to 
warrant  a  verdict  for  plaintiff,  was  erroneoiix. 
because  it  did  not  confine  the  presumption  of 
malice  to  the  articles  which  were  libelous  per  se. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  f  369.] 
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14.  Same— Articles  Not  Libelous  Peb  Sb— 
Proof  of  Damages. 

Where  the  libel  complained  of  is  not  libel- 
ous pel'  se,  it  is  necessary  for  plaintiff  to  allege 
and  prove  damages  before  he  can  recover. 

15.  Same  —  Punitive  Damages  —  Instbuc- 

TIONS. 

Where,  in  libel,  the  plaintiff  demanded  com- 
pensatory and  punitive  damages,  and  the  evi- 
dence showed  tne  good  faith  of  defendant  in 
making  the  publications  complained  of,  an  in- 
struction that  the  jury  should  disregard  evi- 
dence of  good  faith,  or  defendant's  belief  of  the 
truth  of  the  charges  based  on  information  or 
reports  of  others,  was  erroneous  for  failing  to 
authorize  the  jury  to  consider  the  evidence  of 
good  faith  in  mitigation  of  exemplary  damages. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig; 
vol.  32,  Libel  and  Slander,  i  369.] 

16.  Same— Evidence— Admissibilitt. 

In  libel,  the  circumstances  concerning  the 
publication  complained  of  and  the  information 
on  which  defendant  acted  in  forming  the  views 
expressed  therein,  showing  his  good  faith  and 
want  of  malice,  are  competent  on  the  issne  of 
exemplary  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  f  284.] 

17.  Tbial— E^riDENCE- Rebuttal. 

In  libel,  evidence  that  a  witness  went  to  de- 
fendant and  requested  him  to  cease  publishing 
things  reflecting  on  plainti?.  and  that  defendant 
said  he  thought  that  plaintiff  had  done  defend- 
ant wrong,  was  not  competent  in  rebuttal. 

18.  Libel  and  Slander— Evidence. 

In  libel  for  newspaper  articles  referring  to 
another  newspaper,  evidence  of  defendant  ex- 
plaining the  articles  as  in  reply  to  articles  in 
the  newspaiwr  referred  to  was  competent. 
19    Saaie 

A  defendant,  in  libel  for  newspaper  articles 
which  made  no  reference  to  plaintiff,  may  show 
that  the  articles  were  not  intended  to  refer  to 
plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  S§  282,  283.] 

20.  Same.  ,  .    ,„ 
In  libel,  referring  to  the  action  of  plaintiff, 

as  mayor  of  a  city,  regarding  his  denial  of  a 
petition  for  a  correct  census  of  the  city,  under 
Rev.  St.  1899,  g  S028  (Ann.  St.  1906,  p.  1735), 
providing  for  a  census  to  determine  whether  or 
not  the  city  shall  be  governed  by  the  provision 
thereof,  etc.,  the  exclusion  of  evidence  discredit- 
ing the  census  taken  which  was  taken  without 
t^ing  names  and  making  returns  of  the  lists 
thereof,  and  without  entering  the  result  on  the 
records  of  the  city,  as  required  by  the  statute 
was  erroneous,  for,  though  defendant  could  not 
libel  plaintiff  in  regard  thereto,  he  had  the  right 
to  discuss  the  question  whether  the  census  taken 
was  properly  taken,  and  it  was  competent  in 
mitigation  of  damages  to  show  that  the  enumera- 
tors erred  in  taking  the  census. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  {§  321-323.] 

21.  Evidence— Hearsat. 

In  libel,  referring  to  the  action  of  plaintiff, 
as  mayor  of  a  city,  in  denying  a  petition  for  a 
correct  census  thereof,  under  Rev.  St.  1899,  S 
3028  (Ann.  St.  1906,  p.  1735),  the  testimony  of 
a  witness  as  to  statements  made  to  her  was  in- 
competent to  discredit  the  census  taken,  unless 
she  could  testify  of  her  own  knowledge  that  the 
enumerators  actually  counted  persons  who  were 
not  residents  of  the  city. 

[E3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  li  1174-1189.] 

22.  Census— Municipal  Census— Statutes— 
oompliance. 

Where  the  affidavits  of  the  enumerators  tak- 
ing the  census  of  a  city  as  authorized  by  Rev. 
St  1899,  S  3028  (Ann.  St  1006,  p.  1735),  pro- 


viding for  a  census  to  determine  whether  a  city 
shall  be  governed  thereby,  were  the  only  matters 
on  file  in  the  office  of  the  city  clerk,  and  no  ac- 
tion was  taken  by  the  council  accepting  and  ap- 
proving the  report  of  the  enumerators  and 
spreading  the  same  on  the  record,  as  required  by 
the  statute,  the  requirements  of  the  statute  were 
not  complied  with,  and  the  affidavits  were  not 
prima  facie  evidence  of  the  correctness  of  the 
census. 

23.  Judgment— Motion  in  Abbkst— Defects 
in  Pleading. 

Where  plaintiff  in  libel  joined  18  independ- 
ent libels  in  one  count,  and  5  of  which  were 
wholly  insufficient  to  support  a  verdict,  a  gen- 
eral verdidt  for  plaintiff  could  not  be  sustained 
as  against  a  motion  in  arrest 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  F.  C.  Johnston,  Judge. 

Action  by  D.  S.  Flowers  against  J.  C. 
Smith.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Joseph  French  and  Wm.  B.  Skinner,  for 
appellant  W.  Cloud,  J.  M.  McPherson,  R. 
H.  Londrum,  and  R.  H.  Davis,  for  respond- 
ent 

GANTT.  J.  Tbls  Is  an  action  for  libel, 
commenced  and  tried  In  the  circuit  court  of 
L,awrence  county.  The  defendant  was  the 
editor  and  proprietor  of  the  Pierce  City  Dem- 
ocrat, a  dally  and  weekly  newspaper  printed 
and  published  In  Pierce  City  In  said  county. 
The  petition  covers  16  pages  of  printed  mat- 
ter and  contains  In  1  single  count  18  Inde- 
pendent and  distinct  alleged  defamatory  pub- 
lications of  and  concerning  the  plaintiff  by 
the  defendant  A  proper  conception  of  the 
case  can  only  be  gained  by  the  reproduction 
of  this  petition  In  full,  however  desirable  It 
may  be  that  a  summary  of  It  should  be  made 
so  as  to  not  Incumber  our  reports  with  un- 
necessary matter.  The  case  was  tried  upon 
an  amended  petition,  which  Is  In  words  and 
flgrures  as  follows: 

"Plaintiff  for  amended  petition  herein  says 
that  the  defendant,  J.  C.  Smith,  published  of 
and  concerning  the  plaintiff,  In  the  Pierce 
City  Democrat,  a  dally  and  weekly  newspa- 
per regularly  printed  and  published  In  Pierce 
City,  Mo.,  the  following  false,  defamatory, 
and  libelous  matters,  to  wit: 

"The  Pierce  City  Democrat,  June  8,  190.5: 
'The  Empire  seems  to  take  it  for  granted 
that  it  can  say  just  what  it  pleases,  and  It 
does.  It  makes  charges  against  the  Democrat 
which  it  has  no  foundation  in  truth  to  sus- 
tain. In  regard  to  the  city  clerk  business,  we 
stated  the  case  frankly  and  said  that  good 
lawyers  differed  In  their  views  as  to  the  new 
act  governing  cities  of  our  blass.  Mr.  Flow- 
ers and  his  advisers  daim  he  has  the  rl^ht 
to  appoint  dty  clerk.  Mr.  Mayhew  and  his 
friends  claim  otherwise.  He  also  has  the 
opinion  of  able  lawyers  to  sustain  him,  so 
there  you  have  It.' 

"Same  issue:  'Was  there  any  politics  In 
the  election  of  Mr.  Essex  city  clerk?  The 
city  never  had  a  better  clerk  than  they  turn- 
ed down  to  put  him  in,  and  of  course  tliere 
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Is  no  politics  in  the  present  contention  for 
tlie  ofiBce;   so  "My  side"  says.' 

"The  Pierce  City  Democrat,  June  10,  1903 
(page  1,  col.  3):  'Dispense  with  the  electric 
light  plant  and  build  a  bridge,  says  the  Kra- 
pire.  Some  prefer  darkness  to  light.  We 
say  turn  on  more  light  that  the  people  may 
see  the  offldal  acts  of  our  administration.' 

"Same  issue  (page  4,  col.  3):  'A  little 
patronage  cdts  no  figure  with  the  Democrat 
when  it  comes  to  principle.  While  we  prefer 
to  have  the  good  will  of  every  one,  we  will 
never  sacrifice  principle  to  do  it.  "One  who 
knows"  opened  on  the  Democrat  in  Thurs- 
day's Fanpirc  In  a  very  ungentlemnnly  man- 
ner. Because  vre  answered  him  in  a  more 
mild  way,  he  flies  into  a  passion  and  says 
stop  his  paper  and  advertisement.  A  man 
who  is  that  weak  morally  Is.  unfit  to  be  may- 
or of  a  city  like  Pierce.' 

"The  Pierce  City  Weekly  Democrat,  June 
12,  1903  (page  7,  col.  2):  'The  communica- 
tion In  the  E^mplre  yesterday  signed  by  "One 
who  knows"  misrepresents  the  Democrat. 
He  says  we  misstated  the  facts.  We  did  not 
go  into  the  full  details  of  the  matter  in  re- 
gard to  electing  city  clerk,  from  the  fact  that 
there  was  a  difference  of  opinion  as  to  the 
law  points  governing  the  case.  Oood  lawyers 
bold  opposite  views  al>ont  It.  So  far  as  we 
spoke  upon  the  subject  we  stated  the  case  as 
it  took  place.  There  was  no  twisting  of  the 
facts  to  suit  "My  side."  Democracy  believes 
in  the  majority  ruling,  and  Mr.  Mayhew  was 
elected  by  a  majority  of  the  board  of  alder- 
men. If  not,  why  were  the  book  and  pai)ers 
turned  over  to  him?  "One  who  knows" 
seems  to  have  very  poor  judgment  of  what 
constitutes  a  Democrat.  His  "partisan  Dem- 
ocrat" Is  just  about  as  much  a  Democrat  as 
he  Is.' 

"The  Pierce  City  Dally  Democrat,  July  3, 
1903  (page  1,  col.  6):  'The  city  will  be  with- 
out lights.  The  smokestacks  at  the  electric 
plant  fell  with  a  crash  this  morning.  It 
was  burnt  and  rusted  out,  and  the  wind  laid 
It  flat  This  means  that  the  city  will  be 
without  lights  for  about  ten  nights,  as  it 
will  take  at  least  that  time  to  get  a  new 
smokestack.  We  are  told  that  other  parts  of 
the  machinery  of  the  plant  are  In  very  bad 
ffaape  and  liable  to  collapse  at  any  time. 
The  entire  plant  needs  overhauling  and  fix- 
ing, but  the  wise  business  administration  of 
'nir  mayor  is  to  build  a  bridge  we  do  not 
need,  and  let  the  city's  property  that  cannot 
well  be  dispensed  with  go  to  rack  and  ruin. 
The  Democrat  called  attention  to  the  condi- 
tion of  the  electric  plant,  but  the  policy  is  to 
do  nothing  along  that  line  until  forced  to  it 
by  complete  breakdowns.  The  people  of 
Pierce  City  can  now  sit  in  the  dark  and  think 
these  things  over.' 

"The  Pierce  City  Daily  Democrat,  March 
10, 190t  (page  4,  col.  3):  'The  mayor  has  or- 
dered Marshal  Tucker  to  see  tliat  the  saloons 
are  all  closed  on  Sunday  and  blinds  raised. 
Onr  people  should  remember  that  It  is  only  a 


few  weeks  until  Election  Day  in  Pierce  City 
and  not  be  fooled.  This  is  only  for  effect 
It  is  strange  that  after  nearly  two  years  in 
office  our  mayor  should  give  this  order  just 
before  election  time.  What  fools  we  mortals 
are.' 

"The  Pierce  City  Democrat  March  11, 
1904:  'Why  is  it  that  our  mayor  did  not 
think  the  readers  of  the  Democrat  worthy  of 
considering  when  he  gave  his  notice  of  the 
city  election?  Ever  since  we  have  been  in 
the  newspaper  business  in  Pierce  City,  the 
election  notice  has  always  been  published  in 
both  papers.  This  is  another  fact  where  our 
mayor  showed  his  littleness.' 

"The  Pierce  Cnty  Democrat,  March  16, 
1904:  'It  is  said  that  no  man  can  be  elected 
to  office  In  Pierce  City  that  the  saloon  men 
won't  support  What  a  record  for  our  town! 
Men,  voters,  how  do  you  like  this  medicine? 
The  iKwst  is  made,  and  it  is  up  to  you  to  do 
sometUng.    Be  men  and  vote  for  principle.' 

"The  PlCTce  City  Daily  Democrat,  May  3, 
1904  (page  1,  col.  5):  The  dty  council  met 
last  night  Mayor  EJdwards  was  not  In  the 
city.  The  elected  officers  present  were  sworn 
in.  The  usual  monthly  bills  were  passed  and 
ordered  paid.  The  census  returns,  as  report- 
ed by  those  8«it  out  to  do  the  work,  showed 
2,530,  but  it  is  said  they  went  to  the  coun- 
try in  order  to  raise  it  to  that  number.  The 
scheme  was  well  planned  and  carried  out  It 
was  ground  hog  case.  They  had  to  have 
enough  to  get  out  of  the  woods  even  if  they 
bad  to  take  to  the  woods  to  do  It  Will  it 
workr 

"The  Pierce  City  Dally  Democrat  May  5, 
19(H  (page  1,  col.  4) :  'Is  there  any  Count  Hod- 
man In  Pierce  City?  Blocks  of  five,  addi- 
tion and  silence.  The  people  must  keep  si- 
lent   The  king  Is  on  his  throne.' 

"Same  Issue  (same  column):  'To  be  frank 
with  the  people,  why  was  not  the  census  tak- 
en in  the  right  manner?  Not  a  name  was 
taken,  and  we  were  told  by  a  number  of  citi- 
zens that  no  one  of  those  sent  out  to  take 
the  enumeration  ever  called  at  their  home 
or  asked  them  any  questions  as  to  bow  many 
tliey  had  in  their  family.  They  also  went  to 
the  hotels  and  took  the  number  of  every  per- 
son stopping  there.  There  is  a  right  and  a 
wrong  way  of  doing  things.  Our  people  are 
willing  to  abide  by  the  truth,  but  they  are 
from  Missouri  and  must  be  sight' 

"Same  Issue  (same  page,  col.  5);  'We  are 
told  by  responsible  parties,  who  have  taken 
the  enumeration  of  school  children,  that  it 
has  fallen  In  number  for  the  last  several 
years.  Yet  our  population,  according  to  the 
recent  census,  has  Increased  rapidly.  How 
can  you  explain  it?' 

"Pierce  City  Daily  Democrat,  May  5,  19(H 
(page  4,  col.  4):  There  was  a  great  kick  at 
the  city  council  Monday  night  over  the  ques- 
tion of  extending  the  waterworks  In  the 
Fourth  Ward  to  parties  that  wanted  the  serv- 
ice. Some  said  they  did  not  believe  In  going 
outside  the  corporation  limits  to  supply  wa- 
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ter  to  the  countiy  people,  but  at  the  same  time 
the  census  board  bad  gone  out  to  tbe  countiy 
,  to  belp  swell  tbe  enumeration  for  tbe  macbtne 
and  tbat  was  all  rlgbt  and  perfectly  legiti- 
mate, in  tbclr  estimation.  Ott,  consistency, 
tbou  art  a  jewel.' 

"Tbe  Pierce  City  Dally  Democrat,  May  11, 
1904  (page  1,  col.  4):  'Some  of  our  citizens 
say  tbey  do  not  know  wbetber  tbey  lire  In 
Pierce  City  or  not.  On  some  occaeions  tbey 
are  In,  on  otber  occasions  they  are  not  It  is 
kind  of  a  new  shell  game.  Now  you  see  it; 
now  you  don't  see  it' 

"Same  issue  (same  page,  col.  5):  'It  is  very 
convenient  to  bare  an  elastic  corporation  line. 
When  the  powers  that  be  want  to  run  a 
scheme,  tbey  can  stretch  It  out  and  take  in 
territory  enough  for  their  purpose.  But  when 
people  llTlng  in  tbat  strip  thus  taken  in  want 
city  water,  tbe  elastic  lines  suddenly  flies 
back  and  abut  them  out  of  tbe  corporation.' 

"Same  issue  (same  page,  col.  6):  'Some  of 
tbe  people  of  tbe  country  are  very  indignant 
over  tbe  scheme  of  taking  tbe  census  of 
Pierce  City.  Tbey  live  near  to  nature  and 
nature's  God  and  are  quick  to  see  and  resent 
a  wrong.' 

"The  Pierce  City  Democrat  May  6,  1907: 
■Marshal  Alsup  tells  us  be  simply  obeyed  in 
tbe  matter  of  taking  tbe  census.  We  believe 
all  tbat  were  sent  out  to  do  tbe  work  did  the 
same.  Tbe  Democrat  finds  no  fault  with 
tbem.  Tbey  were  Instructed  to  take  no 
names,  not  even  the  bead  of  families.  It  was 
an  urgent  matter;  no  time  to  take  names. 
Why  was  It  so  urgent?  Those  who  concocted 
the  scheme  can  better  explain  than  we  can, 
and  tbe  people  would  like  for  them  to  do  so.' 

"The  Pierce  City  Dally  Democrat,  May  13, 
1904  (page  1,  col.  4):  'There  is  a  deep  feeling 
working  among  our  people  tbat  something 
ought  to  be  done  to  advance  tbe  Interests  of 
Pierce  City;  to  increase  our  population;  to 
put  business  life  Into  active  operation;  to 
bring  about  a  unity  of  feeling  among  our 
citizens;  to  Stay  tbe  power  of  dissatisfaction 
that  exist  over  tbe  evil  Influences  that  are  at 
work  to  overthrow  the  letter  of  the  law  and 
good  government,  against  the  will  of  tbe  peo- 
ple. Bosses  should  be  retired.  The  man  or 
set  of  men  who  get  out  and  boycott  every 
one  who  bas  a  moral  opinion  and  dare  to  ad- 
vocate and  stand  by  it  Is  an  enemy  to  our 
government  and  a  traducer  of  good  society.' 

"Same  Issue  (page  7,  col.  1):  'The  scheme 
of  taking  tbe  census  was  so  urgent  and  im- 
portant to  have  it  completed  by  Monday  night 
tbat  the  mayor  put  In  considerable  time  last 
Sunday  consulting  with  his  lawyers.' 

"Tbe  Pierce  City  Dally  Democrat,  May  15, 
1904  (page  1,  col.  6):  The  saloon  men  of 
Granby  called  on  tbe  mayor  to  bare  tbe  cen- 
sus taken.  They  thought  tbey  could  run  the 
same  scheme  there  as  they  did  In  Pierce  City, 
but  Granby  had  a  mayor  that  had  the  census 
taken  according  to  law,  and  tbey  lost  out 
Tbe  enumeration  showed  tbat  Granby  lack- 
ed about  100  of  baring  the  required  number 


to  shut  it  out  of  voting  witb  tbe  county  on 
local  option.' 

"Same  issue  (page  4,  col.  4):  'Pierce  City 
bas  grown  quite  fast  since  tbe  census  was 
taken. — Stotts  City  Times.  Yes,  Pierce  City 
Is  a  fast  town  when  it  comes  to  taking  tbe 
census.  The  instruction  given  to  get  the  re- 
quired number  even  If  tbey  bad  to  take  the 
census  of  tbe  "unborn"  brought  tbe  desired 
result' 

•The  Pierce  City  Dally  Democrat,  June  23, 
1904  (page  1,  col.  4):  'The  last  year  of  D.  S. 
Flowers'  administration  the  electric  llgbt 
plant  run  behind  nearly  $3,000,00.  Under  Ex- 
Mayor  Cloud's  administration,  tbe  last  year 
tbat  W.  T.  Lecompte  was  chairman  of  tbe 
electric  light  plant  committee,  he  brought  It 
out,  after  paying  for  some  Improvements  and 
all  expenses,  with  over  $500  in  the  treasury. 
What  was  the  matter  last  year?  Tbe  people 
would  like  to  know.  •  •  •  Query:  If  our 
electric  light  plant  earns  $3,900.00  per  year, 
and  It  takes  $7,600.00  per  year  to  run  it,  how 
long  will  It  take  tbe  city  to  pay  for  It?' 

"Tbe  Pierce  City  Daily  Democrat,  July  8, 
1904  (page  1,  col.  5):  'We  understand  some 
of  tbe  Republicans  have  disputed  the  state- 
ment made  In  tbe  Democrat  that  under  the 
management  of  W.  T.  Lecompte  the  electric 
light  plant  during  the  first  year  of  Ex-Mayor 
Cloud's  administration  paid  all  expenses,  be- 
side making  some  improvements  and  bad 
over  five  hundred  in  tbe  treasury.  There  is  no 
guesswork  about  this.  It  is  a  fact  of  record, 
as  the  papers  will  show.  At  the  last  meeting 
of  the  board,  at  the  close  of  the  first  year 
under  Mayor  Cloud's  administration,  be  ask- 
ed W.  T.  Lecompte,  chairman  of  tbe  electric 
llgbt  plant  committee,  to  make  a  written 
statement  of  tbe  condition  of  tbe  work.  He 
did  so,  and  after  tbe  bills  had  come  in  on  tbat 
night  and  were  allowed  he  deducted  the 
amount  from  tbe  amount  of  money  In  tbe 
treasury,  which  left  a  balance,  after  all  debts 
up  to  tbat  date  were  paid,  of  $540.30.  They 
do  not  want  to  admit  this  fact,  after  the 
wreck  and  extravagance  of  Ex-Mayor  Flow- 
ers' administration,  which  brought  tbe  plant 
out  last  year  about  $2,800.00  In  debt  Re- 
publican administrations  do  come  high,  but 
the  people  pay  the  bills.' 

"The  Pierce  City  Dally  Democrat,  July  11, 
1004  (page  1,  col.  4):  'The  statement  tbat  W. 
T.  Lecompte  brought  tbe  electric  light  plant 
out  witb  over  $500  In  tbe  treasury  tbe  last 
year  be  served  on  tbe  board  of  aldermen  has 
not  been  disproved.  Henry  Shoemaker,  who 
served  on  the  committee  with  Mr.  Lecompte, 
says  it  was  made  more  than  self-sustaining 
that  year,  and  feels  that  If  be  bad  bad  tbe 
management  of  it  another  year  be  could  have 
brought  It  out  over  $1,000.00  above  all  ex- 
penses. The  Democrat,  in  calling  attention  to 
this  matter,  desires,  above  all  personal  or  po- 
litical feeling,  to  stimulate  a  closer  watch 
over  the  interest  of  tbe  plant  and  a  better 
management  of  it,  for  with  such  extrava- 
gance It  Is  only  a  question  of  time  until  we 


Digitized  by 


Google 


Ma) 


FLOWERS  V.  SMITH. 


603 


would  have  no  public  enterprises.  Our  char- 
ges for  electric  lights  are  higher  than  those 
of  some  of  the  surrounding  cities,  we  are  told 
by  those  who  are  posted.  It  Is  not  a  question 
of  putting  a  heavier  tax  burden  upon  our  i)eo- 
ple  for  electric  lights,  but  a  question  of  man- 
agement The  ordinances  of  our  clt7  clearly 
say  that  no  city  officer  shall  take  contracts  or 
famish  the  city  with  supplies.  Has  not  this 
law  been  violated?  There  Is  no  argument  In 
personal  abuse,  but  It  Is  always  the  resort  of 
those  who  have  a  weak  cause  to  defend.' 

"The  Pierce  City  Dally  Democrat,  July  12, 
1904  (page  4,  co>.  1):  'When  Mayor  Flowers 
tent  his  agents  to  take  the  census  of  Pierce 
City  his  instructions  were:  Get  the  requir- 
ed number  even  if  you  have  to  get  the  un- 
born. What  would  you  call  such  a  man? 
Does  bis  own  language  apply  to  him?  Is 
he  no  fool,  though  he  did  sit  upon  the  Judg- 
ment of  our  city.' 

"The  Pierce  City  Dally  Democrat,  August 
3d  (page  1,  col.  3):  'The  city  had  to  borrow 
money  at  the  last  meeting  of  the  council  to 
pay  mnnlng  erpenses  of  our  "government. 
The  reckless  management  of  Ex-Mayor  Flow- 
ers Is  the  cause  of  the  empty  treasury.  The 
sinking  fund  had  to  be  drawn  upon.  No 
money  In  any  other  fund  to  tide  over  with.' 

"The  Pierce  City  Democrat,  July  13,  1904 
(page  1,  col.  4):  'It  is  a  very  plain  matter 
that  the  Democrat  brought  before  the  people 
of  Pierce  City.  We  stated  'In  plain  figures 
that  the  last  year  that  W.  T.  Lecompte  was 
on  the  board  of  aldermen,  under  Ex-Mayor 
Cloud's  administration,  he  managed  the  elec- 
tric light  plant  so  as  to  make  it  pay  all  ex- 
penses and  for  some  improvements,  and  had 
a  balance  to  the  credit  of  the  fund  of  {540.30. 
In  contrast  to  his  management,  Ex-Mayor 
Flowers'  administration  last  year  brings  the 
plant  out  $2,800.00  in  debt  '  The  plant  earns 
about  $3,900.00  a  year,  so  this  would  make 
it  cost  tbe  city  under  Flowers'  administration 
$6,600.00.  or  over  $3,300.00  more  than  under 
Cloud's  administration.' 

'Tierce  City  Dally  Democrat  July  12,  1904 
^ge  1,  col.  2):  'My,  how  D.  S.  Flowers 
does  swell  out  in  self-praise.  In  his  estima- 
tion he  could  have  chosen  a  much  better  city 
conndl  than  the  people  did  by  their  votes. 
In  his  estimation  they  made  a  big  mistake 
in  not  turning  tbe  whole  thing  over  to  him 
and  proclaim  him  king,  from  which  no  ap- 
peal could  be  made.  But  it  is  said  figures 
won't  lie,  and  there  is  a  big  difference  be- 
tween his  estimate  of  himself  and  the  fact 
the  figures  give,  when  not  twisted  to  his  no- 
tion. Several  good  business  men  have  re- 
marked that  they  cannot  understand  Bx-May- 
or  Fiowers'  statements  as  published.  Thfe  fig- 
ores  are  so  Juggled  tliat  nothing  definite  can 
be  made  out  of  them.  In  the  first  financial 
statement  published  at  the  end  of  the  first 
rear  of  his  administration,  the  figures  show- 
ed on  their  own  face  a  mistake  of  over  a 
thousand  dollars  in  tlie  city's  favor.     On 


three  or  four  different  occasions  tbe  Demo- 
crat called  attention  to  the  mistake  and  ask- 
ed for  an  explanation.  None  has  ever  yet 
been  given.' 

"The  Pierce  City  Daily  Democrat,  August 
4th  (page  1,  col.  3):  Tabled  without  debate, 
said  the  dictator  at  the  city  hall  last  night, 
and  it  was  so.  It  rests  in  its  grave  on  the 
table.  Tbe  petition  of  the  citizens  asking  for 
a  correct  census  was  "ridiculous,"  said  the 
great  mogul.  What  right  have  they  to  dis- 
pute the  authority  of  tbe  king  on  his  throne? 
Free  speech  denied  the  people.  The  right  of 
petition  snatched  from  them.' 

"The  Pierce  City  Daily  Democrat,  August 
1.  1904  (page  1,  col.  4):  'Nero  fiddled  while 
Rome  burned.  Take  your  medicine  and  say 
nothing.  The  city  council  met  in  adjourned 
session  last  night  All  the  aldermen  were 
present.  Mayor  Edwards  was  absent  L.  L. 
Allen  presided  over  the  deliberations.  Two 
petitions,  each  signed  by  a  number  of  our 
citizens,  were  before  the  counclimen.  Only 
one  of  tbem  was  considered  worthy  of  their 
attention.  The  other  was  quickly  laid  upon 
the  table.  Ex-Mayor  Flowers  spoke  and  that 
settled  It.  Only  one  class  of  our  citizens 
have  any  voice  In  public  questions.  Moral 
reforms  and  obedience  of  law  are  not  to  be 
considered.  The  petition  presented,  asking 
the  honorable  board  to  have  a  correct  cen- 
sus taken  according  to  law,  was  tabled.  The 
one  presented  by  the  saloon  element  ask- 
ing for  an  election  In  Pierce  City  to  vote  on 
local  option  was  promptly  granted.  In  fact, 
it  was  already  slated  and  the  ordinance 
drawn  up,  the  Judges  of  election  appointed, 
and  the  date  fixed  before  the  council  met. 
The  day  of  election  fixed  to  vote  on  local  op- 
tion In  a  town  with  less  than  2,000  population 
is  September  2,  1904.  They  call  this  obeying 
the  law.  You  fellows  that  believe  in  the 
majesty  of  the  law,  that  want  Justice  and 
right  to  prevail,  that  want  to  see  our  col- 
lege opened,  that  want  to  do  something  to 
build  up  Pierce  City  and  Increase  the  trade, 
can  Just  take  your  bitter  medicine  and  keep 
your  mouths  shut.  What  rights  have  you 
in  this  land  of  liberty?  The  dictator  Is  on 
his  throne  and  has  his  gall  with  him.  Go 
out  and  take  the  census,  take  all  the  people 
stopping  at  the  hotels,  all  visiting  In  the  city, 
all  camped  on  tbe  banks  of  Clear  creek;  go 
get  the  required  nnmber,.  even  If  you  have 
to  include  the  unborn.  Last  night  Ex-Mayor 
Flowers  stood  up  before  an  intelligent  au- 
dience at  the  city  hail  and  said:  "The  census 
was  taken  under  my  administration  and  was 
taken  right  so  far  as  I  know."  For  unmiti- 
gated gall,  vote  him  the  whole  bake  shop.' 

"The  Pierce  City  Dally  Democrat,  August 
5,  1904  (page  1,  col.  4):  "The  talk  of  Ex- 
Mayor  Flowers  at  the  city  hall  last  Wednes- 
day night  was  anything  but  dignified.  It  was 
an  insult  to  every  man  who  bad  his  name 
on  the  petition  asking  for  a  correct  census, 
as  well  as  every  citizen  in  favor  of  law  and 
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order.  The  petition  presented  •  to  the  city 
council  Monday  night  asking  It  to  call  an 
election  to  vote  on  local  option  was  an  out- 
law, because  it  was  the  same  one  presented, 
months  ago.  If  it  was  a  new  one  gotten  up 
since  Monday  night,  It  was  acted  on  In  nn 
unjust  manner.  The  petition  presented  Mon- 
day night  by  the  citizens  asking  the  board 
to  have  a  correct  census  taken  was  read  and 
put  on  file  that  night  and  should  have  been 
taken  up  and  acted  on  first  Wednesday 
night.  The  pAition  asking  for  a  local  option 
election  was  treated  with  all  due  courtesy. 
The  one  asking  for  a  correct  census,  signed 
by  citizens  and  taxpayers  of  our  city,  was 
held  up  for  ridicule  of  Mr.  Flowers.  It  Is  a 
very  dull  i)erson  who  can't  see  and  under- 
stand that  only  the  interests  of  the  liquor 
trafflc  was  thought  worthy  of  consideration. 
Take  either  point  made  above  in  regard  to 
the  petitions  and  you  can  see  the  unjust  way 
In  which  the  one  was  treated  and  the  par- 
tiality sihown  in  the  other.' 

"Plaintiff  says:  That  said  publications 
were  malicious,  false,  and  untrue,  and  pul)- 
lisbed  by  the  defen<}flnt  for  the  purpose  of  in- 
juring the  plaintiff ;  that  said  newspaper  bad 
a  general  circulation  in  the  counties  of  Law- 
rence, Barry,  Newton,  Jasper,  and  McDonald, 
in  the  state  of  Missouri ;  that  the  defendant 
caused  wickedly  and  maliciously  copies  of 
said  newspaper  to  be  published  and  circulated 
in  the  Missouri  building  at  the  St.  Louis 
World's  Fair  at  St  Louis,  Mo.,  in  addition  to 
its  circulation  in  the  counties  above  mention- 
ed. Wherefore  plaintiff  says  that  by  reason 
of  said  false,  libelous,  and  defamatory  pul>- 
llcations  in  Pierce  Cily  Democrat  by  the  de- 
fendant of  and  concerning  the  plaintiff  afore- 
said the  plaintiff  has  been  greatly  damaged 
in  business,  reputation,  and  good  name,  has 
suffered  great  mental  anguish,  shame,  and 
disgrace,  to  his  damage  In  the  actual  sum  of 
$25,000  actual  damages,  that  by  reason  of 
said  malicious,  wanton,  and  wrongful  acts 
and  doings  of  the  defendant,  plaintiff  is  enti- 
tled to  recover  $25,000  exemplary  or  punitive 
damages.  Wherefore  plaintiff  prays  Judg- 
ment for  $50,000,  being  $25,000  actual  and 
$25,000  exemplary  damages,  and  for  all  prop- 
er relief  in  the  premises." 

To  the  filing  of  this  petition  the  defendant 
at  the  time  objected,  on  the  ground  that  it 
was  a  change  of  the  cause  of  action  from  the 
original  petition,  and  because  in  the  original 
petition  only  6  of  the  said  articles  were  men- 
tioned and  declared  upon,  and  in  the  amended 
petition  13  other  Independent  charges  and 
publications  are  asked.  The  motion  to  strike 
out  was  overruled,  and  the  defendant  except- 
ed. Thereupon  the  defendant  filed  his  motion 
to  require  the  plaintiff  to  elect  upon  which 
one  of  the  several  alleged  causes  of  action 
pleaded  in  this  single  count  he  would  proceed 
to  trial.  This  motion  was  likewise  overruled, 
and  the  defendant  duly  excepted.  Thereupon 
the  defendant  filed  his  answer,  which  is  in 
words  and  figures  as  follows:    "Ck)mes  now 


the  defendant,  and,  for  answer  to  plalntHTs 
amended  petition  herein,  denies  each  and 
every  allegation  in  such  petition  contained, 
exc^t  that  which  Is  herein  specifically  ad- 
mitted to  be  true.  Further  answering,  de- 
fendant says:  That  in  publishing  the  arti- 
cles complained  of  and  set  forth  in  the  peti- 
tion herein,  which  said  petition  charges  re- 
flect upon  the  public  and  official  conduct  of 
plaintiff  as  a  member  of  the  municipal  gov- 
ernment of  Pierce  City,  Mo.,  he  acted  In  good 
faith ;  that  such  articles  so  published  are  but 
a  recital  of  facts  and  circumstances  In  respect 
to  and  concerning  the  administration  of  the 
milniclpal  government  of  said  city  of  Pierce 
City,  in  which  the  voters,  citizens,  and  tax- 
payers of  said  city  were  and  are  Interested, 
and  which  they  have  a  right  to  know ;  that 
such  articles  were  published  after  careful  in- 
vestigation as  to  the  truthfulness  of  the  mat- 
ter stated  and  with  the  belief  on  defendant's 
part  that  they  are  true,  and  defendant  says 
that  they  are  substantially  true." 

Plaintiff  replied  by  denying  all  the  new 
matter  alleged  in  the  answer.  The  plaintiff, 
to  maintain  the  Issues  upon  his  part,  read  in 
evidence  from  the  Pierce  City  Democrat  the 
articles  set  out  in  the  amended  petition,  being 
Exhibits  A  to  Y,  Included,  and  then  kitroduc- 
ed  in  evidence  one  witness  Allen  Hudson,  who 
testified  tliat  be  lived  four  miles  south  of 
Pierce  City,  Mo.,  and  had  known  plaintiff  for 
37  years,  and  that  his  reputation  as  a  law- 
abiding  citizen  was  good.  Reserving  the 
right  to  call  in  Mr.  Allen  as  a  character  wit- 
ness, the  plaintiff  rested  his  case  on  this  evi- 
dence. 

Thereupon  the  defendant  offered  testimony 
tending  to  prove  the  truth  of  the  statements 
made  in  the  said  articles,  and  especially  evi- 
dence tending  to  prove  that  a  number  of  citi- 
zens of  Pierce  City  signed  a  petition  address- 
ed to  the  mayor  and  board  of  aldermen  ask- 
ing that  a  legal  and  correct  census  of  the  city 
be  taken  in  order  to  ascertain  whether  Pierce 
City  was  a  city  of  2,500  inhabitants  or  more, 
in  order  to  ascertain  whether,  in  a  certain  lo- 
cal option  election  then  about  to  occur  in  said 
county,  the  Inhabitants  of  Pierce  City  could 
vote  at  said  election,  or  whether  It  would  be 
necessary  to  have  a  separate  election  by  the 
qualified  voters  of  the  said  city  to  determitfe 
whether  intoxicating  liquors  should  be  sold 
or  not  in  said  city.  The  evidence  tended  to 
show  that,  when  this  petition  was  presented 
to  the  council,  it  was  tabled  upon  a  motion  of 
the  plaintiff,  who  at  that  time  was  a  member 
of  the  board  of  aldermen.  The  evidence  also 
tended  to  show  that  the  population  of  Pierce 
City  bad  declined  since  the  last  official  censua 
of  1900,  by  reason  of  the  exodus  of  some  250 
to  300  negroes,  who  had  removed  from  said 
city  since  the  taking  of  the  census  of  1900 
and  another  census  taken  by  the  city  itself 
in  1004.  The  defendant  read  in  Evidence  the 
official  report  of  the  United  States  census  of 
1900,  which  showed  the  population  to  be  at 
that  time  2,151.    The  petition  of  the  citizens 
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rvqoeBtIng  to  liaTe  a  new  census  taken  re- 
quested the  board  to  have  a  correct  census 
taken,  giving  the  names  of  the  inhabitants, 
and  espresslng  the  belief  that  the  census  tak- 
en by  the  city  was  not  correct    There  was 
also  evidence  tending  to  show  that  the  census 
taken  by  the  city  itself  was  taken  by  persons 
who  did  not  report  the  names  of  the  Inhabi- 
tants and  was  taken  by  some  seven  different 
persons  who  simply  reported  the  result  of 
their  count  In  a  lump,  and  that  the  petition- 
ers had  employed  a  Mr.  J.  B.  Williams  to  take 
the  census  of  the  city,  wlx>  took  the  same  and 
made  oath  to  its  correctness.    R.  P.  Osbom 
testified:    That   he  was   a   meml>er  of  the 
board  of  aldermen  of  said  city   for  three 
terms,  and  was  present  as  a  member  of  the 
board  at  the  last  meeting  presided  over  by 
the  plaintiff  as  mayor  in  1904,  when  the  said 
subject  of  local  option  was  brought  to  the 
attention  of  the  board  by  the  plaintiff.    That 
something  was  said  in  regard  to  a  movement 
then  being  made  in  the  county  to  have  local 
option  and  to  include  the  city  unless  the  cen- 
sus was  taken,  and  that  plaintiff  said:    "We 
would  have  to  have  2,600,  that  the  census 
would  have  to  be  as  much  as  2,500  In  order  to 
inistain  our  saloons  and  our  revenue."    And 
that  plaintiff  said  that  It  would  be  all  right 
to  fo  outside  of  the  dty  limits,  and  we  would 
have  to  have  2,500,  "If  we  had  to  take  the  un- 
born to  get  it."    This  witness  also  testified 
that  the  plaintiff  appointed  the  enumerators, 
and  they   were   to   meet  plaintiff   the   next 
morning  for  instructions,  and  after  doing  so 
some  of  them  refused  to  serve.    John  B.  Wil- 
liams testified:    That  he  lived  outside  of  the 
olty  limits  of  Pierce  City,  and  the  city's  enu- 
merators came  around  and  counted  him  In 
taking  the  census  of  1901;  that  he  was  pres- 
ent at  the  meeting  of  the  board  of  aldermen, 
after  plalntlfTs  term  of  oflSce  as  mayor  had 
expired,  and  heard  plaintiff  make  a  statement 
as  to  the  financial  condition  of  the  electric 
light  plant.  In  which  he  said  that  it  had  run 
behind  $2,800  that  year ;   and  that  the  water 
plant  had  also  run  behind.    This  witness  also 
testified  to  the  notice  given  by  the  city  mar- 
shal, Tucker,  in  respect  to  the  Balo<ms  before 
the  spring  election  in  1904,  and  that  prior  to 
that  time  the  screens  on  the  saloon  windows 
were  so  hung  as  to  preclude  a  view  of  the  in- 
terior of  the  saloon,  and  that  the  back  doors 
of  such  saloons  appeared  to  be  open,  and  men 
could  be  seen  going  In  and  out  thereat  carry- 
ing bottles  of  beer  on  the  Sabbath  Day.    De- 
fendant offered  to  prove  by  this  witness  that, 
within  a  day  or  two  after  the  alleged  census 
taking  by  ttie  city  authorities  of  Fierce  City, 
witness  took  a  regular  and  correct  census  of 
the  dty,  and  that  there  had  been  no  change 
In  the  population  from  the  time  of  the  alleged 
census  until  ills  was  taken,  and  by  actual 
count  he  knew  the  population  of  such  city  to 
be  but  1,944,  and  that,  taking  In  the  disputed 
territory,  the  population  was  2,118.    This  tes- 
timony was  excluded  by  the  court  and  refused 
on  general  objection  by  counsel  for  plaintiff. 


to  which  ruling  the  defendant  duly  excepted. 
Oeorge  Soloman  testified  tliat  he  was  an  elec- 
trician and  took  charge  of  the  city  electric 
light  plant  at  the  close  of  plaintlfl'B  adminis- 
tration as  mayor.  In  the  spring  of  1904,  and 
at  that  time  the  plant  was  not  in  extra  condi- 
tion. A  new  smokestack  had  been  put  In. 
The  deposition  of  John  Tucker,  one  of  the 
enumerators  appointed  by  the  plaintiff  to  as- 
sist in  taking  the  city  census  In  1904,  was  of- 
fered in  evidence;  it  appearing  that  Tucker 
had  left  the  state  at  the  time  of  the  trial. 
On  general  objection  this  deposition  was  also 
excluded,  and  defendant  excepted.  In  this 
deposition  said  Tucker  testified  that  his  resi- 
dence was  in  Pierce  City,  Lawrence  county, 
Mo.,  and  that  in  May,  1904,  he  was  employed 
to  assist  in  taking  the  census  of  Pierce  City. 
He  was  asked  by  whom  he  was  employed,  and 
he  answered:  "Mr.  French,  to  come  right 
down  to  business,  I  refuse  to  answer  any 
Question  on  this  case,  simply  because  I  do 
not  want  to  criminate  myself.  Q.  Would  the 
answer  to  this  question  tend  to  criminate 
you?  Ans.  It  might"  B.  S.  Mayhew  testi- 
fied he  was  elected  city  clerk  by  the  board  of 
aldermen  In  1903,  by  a  vote  of  four  for  him- 
self to  three  for  Mr.  Essex,  and  the  record 
was  turned  over  to  him  by  Mr.  Essex,  but  sub- 
sequently the  plaintiff  claimed  the  right  as 
mayor  to  appoint  the  clerk,  and  did  appoint 
Mr.  Essex,  and  refused  to  recognize  witness' 
as  clerk,  and  after  some  controversy  with- 
drew, although  he  claimed  to  be  legally  cho- 
sen. He  testified,  further,  that  at  the  close 
of  plaintlCTs  admtailstration,  there  was  an  er- 
ror of  $1,000  In  the  footing  of  the  official 
statement  published  by  the  plaintiff  in  the 
Pierce  City  Empire.  Essex,  the  city  clerk, 
was  called  by  defendant  to  identify  certain 
city  records.  From  his  testimony  It  appears 
that  plaintiff  appointed  the  enumerators  to 
take  the  city  census  in  1904,  and  there  were 
seven  of  them,  of  which  number  witness  and 
Jotm  Tucker  were  two.  He  heard  no  instruc- 
tions from  the  plaintiff  as  to  how  the  census 
should  be  taken,  but  the  method  followed  was 
for  each  fellow  to  go  out  and  make  a  count 
of  the  territory  assigned  to  him.  No  names 
were  to  be  taken  or  recorded,  and  no  names 
were  ever  turned  In  by  the  witness  or  any  of 
the  other  enumerators.  That  the  only  thing 
done  in  the  way  of  taking,  filing  or  reporting 
a  census  to  the  board  was  that  each  fellow 
said  bow  many  he  bad  counted,  and  five  out 
of  the  seven  Joined  in  the  one  affidavit  as  to 
the  total  number  counted  by  all.  Two  of  the 
enumerators,  Gilman  and  Williamson,  refused 
to  serve  and  did  not  Join  In  the  affidavit: 
AIsup  and  Tucker  claiming  to  have  covered 
the  territory  assigned  to  them.  Witness  tes- 
tified that  this  aflldavlt  was  all  that  was  ever 
filed  with  the  board,  and  there  was  nothing 
on  file  from  which  it  could  be  ascertained 
who  had  been  counted  in  reaching  the  result. 
The  defendant  offered  to  prove  by  Mrs.  Sheets 
that  one  of  the  enumerators  came  to  her 
house,  and  that  she  had  two  daughters,  one 
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of  -whom  had  been  gone  for  16  years  and  an- 
other 4  years,  and  counsel  for  defendant  of- 
fered to  prove  by  her  that  these  two  daugh- 
ters were  counted  by  the  enumerator,  but  this 
evidence  was  excluded,  and  defendant  except- 
ed. Defendant  offered  to  prove  similar  facts 
by  other  witnesses,  but  the  testimony  was  ex- 
cluded. 

Defendant  Smith  testified,  in  his  ovra  be- 
half: That  In  the  first  article  set  forth  In 
the  petition  of  June  8,  1903,  where  the  name 
"Empire"  appears,  reference  was  had  to  the 
other  local  newspaper  publl^ed  In  Pierce 
City,  and  the  statement  concerning  the  "Em- 
pire" was  true;  that  the  first  part  of  the 
second  article  mentioned  In  the  petition  of 
June  10,  1003,  was  a  quotation  from  the 
"Empire,"  It  was  advocating  the  building  of 
a  bridge;  and  that  "one  who  knows"  was  an 
anonymous  correspondent  who  wrote  for  the 
Empire.  On  objection  by  counsel  for  plain- 
tiff, the  court  refused  to  permit  the  defendant 
to  explain  the  third  article  of  June  12,  1903, 
to  which  ruling  the  defendant  excepted.  Wit- 
ness was  likewise  denied  the  privilege  of  ex- 
plaining the  fourth  article,  the  one  of  July  3, 

1903,  in  regard  to  the  falling  of  the  smoke- 
stack. The  same  ruling  was  made  In  regard 
to  the  article  of  March  10,  1904,  to  the  effect 
that  the  mayor  had  ordered  the  city  marshal 
to  see  that  the  saloons  were  closed  on  Sun- 
day, and  the  screens  raised,  and  exceptions 
saved.  Defendant  testified  that  he  had  been 
connected  with  the  publication  of  the  Demo- 
crat for  80  years,  and  the  custom  had  al- 
ways been  with  all  city  administrations  to 
publish  election  notices  In  both  the  local  pa- 
pers, and  such  notices  prior  to  1904  had  al- 
ways been  handed  to  him.  Witness'  attention 
was  next  called  to  the  publication  of  May  13, 

1904,  with  reference  to  boycotting.  No  person 
is  mentioned  In  the  article,  and  there  was  no 
allegation  that  the  defendant  thereby  refer- 
red to  the  plaintiff.  Witness  was  asked  to 
state  to  whom  reference  was  made  In  the 
article,  but  on  objection  of  the  plaintiff  he 
was  not  permitted  to  answer,  and  the  testi- 
mony was  excluded,  and  the  defendant  ex- 
cepted. Witness  then  testified:  That  he  bad 
been  told  by  Mr.  Edwards,  the  mayor,  to  no- 
tify the  people  through  his  paper  to  meet  the 
council  when  the  petition  of  the  citizens,  ask- 
ing that  a  correct  census  be  taken,  was  to 
come  before  that  body,  and  that  they  would 
be  accorded  a  bearing;  that  witness  did  so, 
and  he,  with  others,  were  present  on  that  oc- 
casion, but  Mr.  Edwards  was  absent,  and  a 
man  named  Allen  was  in  the  chair,  and  plain- 
tiff took  up  the  petition  that  bad  been  present- 
ed and  pronounced  it  ridiculous,  and  said 
that  those  who  had  taken  the  census  would 
compare  favorably  with  those  who  had  signed 
the  petition,  and  on  his  motion  the  petition 
was  tabled,  and  the  petitioners  were  given 
no  chance  to  be  heard. 

In  rebuttal,  a  Mr.  J.  G.  Kelley,  over  the  ob- 
jection of  the  defendant,  was  permitted  to 
testify  that  he  had  requested  defendant  Qot 


to  publish  the  articles  concerning  the  city  ad- 
ministration, which  were  appearing  from 
time  to  time,  but  defendant  had  continued  to 
do  so.  Essex  testified  that  he  did  not  hear 
the  talk  of  plaintiff  as  detailed  by  the  witness 
Osbom,  and  that  the  ordinance  requiring  the 
saloons'  screens  on  the  windows  on  the  Sab- 
bath Day  to  be  kept  up  was  passed  March 
17, 1904.  Mr.  Oarrett  testified  he  was  a  mem- 
ber of  the  council,  and  did  not  hear  plaintiff 
give  any  instructions  to  the  enumerators,  and 
could  not  remember  plaintiff's  speech  when 
he  moved  to  table  the  petition  for  a  new  cen- 
sus. Stalter  testified  he  was  one  of  the  enu- 
merators and  was  at  plaintiff's  store  the  next 
morning  after  his  appointment,  but  received 
no  instructions  as  to  how  he  was  to  dlscliarge 
his  duties.  Alsup  testified  he  was  one  of  the 
enumerators  for  taking  the  city  census,  bot 
did  not  hear  the  remarks  of  plaintiff  testified 
to  by  Osbom,  that  he  went  to  the  hotels  and 
private  houses  of  people  In  his  territory  and 
Inquired  how  many  people  lived  there  and 
put  down  the  number  given  him,  and  that  he 
was  not  sworn,  but  entered  upon  his  duty 
and  took  no  names,  but  just  kept  count  by 
marks,  because  he  was  told  to  do  so.  Wil- 
liamson testified  that  plaintiff  gave  him  no 
Instructions,  and  that,  while  he  was  appoint- 
ed to  help  with  the  census,  he  became  sick 
and  quit  the  job.  Gllmore's  deposition  was 
read,  in  which  he  said  that  plaintiff  said: 
"They  had  to  have  2,500  people."  L.  I*  Allen 
testified  that  plaintiff's  reputation  as  a  law- 
abiding  citizen  was  good,  that  he  (witness) 
presided  in  the  council  the  night  the  petition 
of  the  people  for  correct  census  came  before 
that  l)ody,  but  he  did  not  know  that  the  peo- 
ple desired  to  be  heard,  or  he  would  have 
given  them  an  opportunity. 

The  plaintiff.  Flowers,  testified  at  length, 
Solving  his  version  of  the  matters  In  contro- 
versy. He  corroborated  In  the  main  the  testi- 
mony of  the  defendant  in  regard  to  his  ap- 
pointing Essex  city  clerk  in  lieu  of  Mayhew, 
who  had  been  elected  by  the  city  council.  He 
detailed  at  length  the  question  In  regard  to 
who  had  power  to  appoint  the  derk.  He 
also  testified  to  calling  In  the  defendant. 
Smith,  and  directing  him  to  stop  his  paper 
and  take  out  his  business  advertisement.  In 
regard  to  the  electric  light  plant  he  testified 
that  It  was  bid  and  worn  out  when  the  city 
bought  it  15  years  before  that  time.  He  tes- 
tified that  his  management  of  that  plant  was 
all  right  with  no  extravagances.  The  city 
council  was  voting  the  money  to  keep  It  go- 
ing, and  not  himself.  In  regard  to  the  cost 
of  running  It,  he  said  the  increase  in  the  cost 
was  In  the  price  of  coal,  and  that  the  expens- 
es were  greater  than  the  receipts  from  the 
plant  In  1904,  there  was  a  deficit  of  $2,107.- 
23.  The  published  statement  showed  a  def- 
icit of  $2,841.63,  when  It  should  have  been 
$2,572.08.  The  defendant  had  never  request- 
ed witness  to  allow  him  to  make  an  examina- 
tion of  the  books.  He  was  asked  what  effect 
the  falling  of  the  smokestack  had  <a  the  elec- 
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trie  light,  and  he  answered  none  whatever. 
In  regard  to  the  census,  he  testified  that  on 
the  28th  of  April  a  petition  came  before  the 
board  for  a  local  option  election,  signed  by, 
possibly,  50  or  51 — anyway,  it  was  over  one- 
tenth  of  the  required  number.  Witness,  as 
mayor,  called  a  meeting  of  tbe  board  for  the 
purpose  of  determining  what  action  should  be 
taken.  At  that  meeting  witness  presented  a 
local  option  petition  and  explained  to  the 
board  that.  In  order  to  determine  whether  we 
could  hold  a  local  option  election  in  Pierce 
City  or  not,  we  would  first  have  to  determine 
whether  we  had  2,500  or  over.  This  meeting 
resulted  in  our  adopting  an  ordinance  to  take 
the  census,  and  by  that  ordinance  he  was 
authorized  to  appoint  enumerators.  He  testi- 
fied that,  after  an  Informal  talking  around 
the  council  table,  they  settled  upon  tbe  num- 
ber of  enumerators,  and  they  were  appointed. 
He  himself  had  no  list  and  presented  no  list 
of  names  to  the  board  before  he  appointed 
them.  He  gave  no  Instructions  to  them.  He 
testified  that  he  did  not  say  that  they  must 
get  2,500  if  they  bad  to  go  outside  of  the 
city  to  get  them,  nor  that  they  must  get 
2.500  If  they  had  to  take  tbe  unborn.  He 
testified  that  he  made  the  motion  to  lay  the 
petition  of  the  citizens  for  a  new  census  on  the 
table,  and  it  was  carried.  He  admitted  that 
he  made  the  statement  that  the  electric  light 
plant  was  |2,800  short,  and  that  the  water 
plant  was  also  behind.  In  regard  to  the 
$1,000  mistake  In  the  footing,  he  said  it  was 
really  not  a  mistake,  but  was  misleading.  He 
vras  asked  If  he  remembered  telling  Mr.  Rob- 
inson that  the  city  did  not  have  2,500  popu- 
lation, and  he  said  he  did  not.  In  rebuttal, 
Mr.  Robinson  was  called,  and  defendant  (^er- 
ed  to  prove  by  him  that  plaintiff  said  to  blm 
In  January,  1904,  that  Pierce  City  did  not 
have  2,500  people;  but,  on  objection  by  coun- 
sel for  plaintiff,  the  court  refused  to  permit 
witness  to  answer  the  cpiestion,  and  defend- 
ant excepted.  This  was  substantially  all  of 
the  evidence.  Such  of  the  Instructions  as 
are  challenged  will  be  noted  and  discussed  in 
the  course  of  tbe  opinion.  There  was  a  ver- 
dict and  Judgment  for  plalntitr  for  |1,000 
compensatory  and  $5,000  punitive  damages. 

1.  The  defendant  having  answered  over  to 
tbe  amended  petition  after  tbe  overruling  of 
his  motion  to  strike  out  the  same,  bis  mo- 
tion to  strike  out  Is  no  longer  available  to 
hhn. 

2.  The  defendant  moved  the  court  to  com- 
pel plaintiff  to  elect  upon  which  of  the  al- 
leged libelous  articles  he  would  seek  to  re- 
cover, but  the  court  overruled  the  motion,  and 
defendant  duly  excepted-  A  reference  to 
tbe  petition  will  show  that  there  are  18 
different  articles  charged  to  have  been  libel- 
ous, and  all  Inserted  in  one  count  These 
various  articles  are  alleged  to  have  been 
printed  and  published  on  different  days. 
Some  of  them  relate  to  plaintiff's  action  in 
appointing  a  clerk  for  the  city,  others  to 
plalntUTs  action  ih  regard  to  the  denial  of  the 


petition  of  tbe  citizens  for  a  correct  census, 
still  others  contain  a  criticism  of  plaintiff's 
financial  management  of  the  electric  light 
and  water  plants  of  the  city,  and  others 
refer  to  his  closing  the  saloons  on  Sunday. 
All  of  these  are  Joined  in  one  count.  It  is 
obvious  that,  if  these  various  articles  amount 
to  libel,  they  constitute  separate  and  distinct 
libels,  and  the  defendant  resorted  to  the  only 
course  open  to  him  to  require  the  plaintiff 
to  elect  the  charge  on  which  he  would  seek 
a  recovery  and  dismiss  tbe  others.  Mooney 
V.  Kennett,  19  Mo.  551,  61  Am.  Dec.  576;  Otis 
V.  Mechanics'  Bank,  35  Mo.  128;  Chrlstal  v. 
Craig,  80  Mo.  367;  McHugh  v.  Transit  Co., 
190  Mo.  85,  88  S.  W.  853.  Having  filed  his 
motion  in  due  time,  and  the  court  having 
overruled  it,  bis  exceptions  to  the  action  of 
the  court  are  properly  before  us  for  review. 
The  motion  should  have  been  sustained. 
While  such  alleged  libels  may  be  Joined  In 
one  petition  In'  different  counts,  it  was  bad 
pleading  to  state  tbem  all  in  one  count.  The 
contention  of  plaintiff  that  they  constitute 
but  one  cause  of  action  and  were  properly 
Joined  in  one  count  finds  no  support  in  the 
cases  of  Birch  v.  Benton,  26  Mo.  163,  and 
Pennington  v.  Meeks,  46  Mo.  217.  As  said 
by  Judge  Philips  in  Chrlstal  v.  Craig,  80  Mo., 
loc.  clt.  370:  "The  case  of  Pennington  v. 
Meeks,  46  Mo.  217,  related  solely  to  one  of- 
fense, the  alleged  stealing  of  a  hog.  So  in 
the  case  of  Birch  v.  Benton,  26  Mo.  153,  there 
was  really  but  one  actionable  speaking  alleg- 
ed, though  in  different  phraseology."  Where- 
as, as  already  said,  if  any  one  of  these  arti- 
cles amounted  to  libel,  they  refer  to  entirely 
different  conduct  on  part  of  plaintiff,  and 
to  wholly  different  matters.  A  criticism  of  the 
plaintiff  because  be  appointed  Essex  clerk, 
instead  of  Mayhew,  has  no  place  In  the  count 
refiecting  upon  plaintifTs  financial  manage- 
ment of  the  electric  light  plant,  nor  the  most 
remote  connection  with  plaintiff's  conduct 
in  relation  to  the  city  census  of  1904.  Tbe 
defense  to  each  of  these  charges  would  natu- 
rally call  for  entirely  different  evidence. 
Moreover,  this  Improper  Joinder  is  open  to 
the  defendant  on  his  motion  In  arrest,  as  was 
said  In  Chrlstal  v.  Craig,  80  Mo.,  loc.  clt  871: 
"Suppose  tbe  fact  be  In  this  case  that,  among 
the  causes  thus  united  in  the  same  count,  one 
or  more  be  bad  for  failure  of  a  sufficient 
statement,  and  there  is  a  general  verdict  on 
all  the  causes.  Would  tbe  verdict  and  the 
Judgment  be  upheld?  The  rule  is  well  settled 
that  where  the  petition  contains  several 
causes  of  action  stated  in  separate  counts.  If 
one  of  tbe  counts  be  bad  for  Insufficiency 
in  statement,  a  general  verdict  for  plaintiff 
on  all  the  counts  will  not  be  sustained. 
Brownell  v.  P.  R.  R.  Co.,  47  Mo.  243,  and 
cases  cited.  On  principle  it  must  obtain  that 
where  the  several  causes  of  action  are  united 
in  one  count,  and  the  case  is  tried  on  all, 
and  a  simple  verdict  and  assessment  of  dam- 
ages in  favor  of  the  plaintiff.  If  one  or  more 
of  the  causes  of  action  assigned  be  bad,  so 
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aa  not  to  support  the  verdict,  the  verdict  must 
be  bad  as  to  all.  How  is  It  possible  for  the 
court  to  tell  whether  the  Jury  took  one  or  all 
the  alleged  slanderous  words  Into  their  esti- 
mation? How  much  proof  of  the  Imperfect 
cause,  and  bow  much  on  the  good,  did  the 
Jury  consider?  Was  It  the  fact  proved  touch- 
ing the  bad  count  that  influenced  the  verdict, 
and,  If  so,  to  what  extent?" 

3.  In  its  first  instruction  the  court  Instruct- 
ed the  Jury  that:  "The  defendant  admits  the 
publication  of  all  of  said  articles  of  and  con- 
cerning the  plaintiff  and  Justifies  the  publi- 
cation of  said  articles  by  alleging  that  the 
charges  made  against  the  plaintiff  in  said 
publications  are  true,  and  defendant  further 
alleges  that  said  articles  are  not  libelous." 
This  Instruction  Involves  the  proper  inter- 
pretation of  the  answer  of  the  defendant. 
The  answer  was  a  general  denial  of  each  and 
every  allegation  In  the  petition,  except  the 
following  special  defense:  "Defendant  says: 
That  In  publishing  the  articles  complained 
of  and  set  forth  in  the  petition,  which  said 
petition  charges  refiect  upon  the  public  and 
official  conduct  of  plaintiff  as  a  member  of 
the  municipal  government  of  Pierce  City,  Mo., 
he  acted  in  good  faith;  that  such  articles 
published  are  but  the  recital  of  facts  and  cir- 
cumstances in  respect  to  and  concerning  the 
admlnstration  of  the  municipal  government  of 
Pierce  City,  In  whldi  the  voters,  citizens,  and 
taxpayers  of  said  city  were  and  are  interested, 
and  which  they  had  a  right  to  know ;  that  such 
articles  were  published  after  careful  Inquiry 
as  to  the  truthfulness  of  the  matter  stated  and 
with  the  belief  on  defendant's  part  that  they 
were  true,  and  defendant  says  they  are  sub- 
stantially true."  The  question  Is:  Can  this 
answer  fairly  be  said  to  admit  that  the  pub- 
lications charged  In  the  petition  and  read  In 
evidence  were  published  "of  and  concerning 
the  plaintiff,"  as  stated  in  the  instruction? 
Many  of  the  articles  complained  of  point  to 
no  person  In  particular,  and  some  of  them 
preclude  the  idea  that  plaintiff  could  be  the 
person  intended.  In  Carutb  v.  Richeson,  96 
Mo.  186,  9  8.  W.  633,  it  was  said  by  this 
court:  "The  law  is  too  well  settled  that,  if  a 
defamatory  matter  points  to  no  person  in  par- 
ticular, It  then  becomes  a  question  of  fact 
whether  it  does  or  does  not  apply  to  the 
plaintiff."  In  Odgers  on  Libel  &  Slander,  118, 
127,  128,  It  Is  said:  "Even  when  the  mean- 
ing of  defendant's  words  is  clear  or  has  been 
ascertained,  the  question  remains:  Has  he 
snid  enough?  Was  the  imputation  sufficient- 
ly definite  to  Injure  the  plaintiff's  reputation? 
Is  It  clear  that  It  Is  the  plaintiff  to  whom 
be  refers?  Unless  these  questions  can  be  an- 
swered in  the  affirmative,  no  action  lies. 
There  must  be  a  specific  Imputation  cast  upon 
the  person  suing."  The  special  matter  plead- 
ed In  this  answer  simply  admits  the  publica- 
tion of  the  articles,  and  not  that  they  were 
published  "of  and  concerning  the  plaintiff." 
The  defendant  had  denied  all  the  allegations 
ut  the  petition,  among  others,  the  essential 


averment  that  those  articles  were  publlsbecl 
of  and  concerning  the  plaintiff,  and  in  his 
special  plea  admitted  only  that  he  published 
the  articles,  and  alleged.  In  addition,  that 
they  were  published  as  a  recital  of  facts  in 
respect  to  and  concerning  the  administration 
of  the  city  government  In  Long  v.  Long, 
79  Mo.,  loc.  cit.  649,  this  court  had  this  pre- 
cise question  under  consideration,  and  said: 
'The  reply  to  new  matter  In  the  answer  is 
similar  to  the  answer  to  the  petition,  and  it 
may  contain  a  general  or  special  denial. 
Vanzant,  Pleading,  408,  declares  that  the 
'Code  allows  the  defendant  to  elect  whether 
he  will  answer  by  a  general  or  special  denial, 
and,  having  elected,  he  is  bound  by  it  He 
cannot  answer  in  both  ways.'  Dennison  t. 
Dennlson,  9  How.  Prac.  (N.  Y.)  247.  We 
are  not  prepared  to  say  that  both  modes  of 
pleading  may  not  be  employed  in  the  answer 
or  replication;  but  we  do  not  hesitate  to 
hold  that,  when  both  are  employed,  the  de- 
nials ought  to  be  so  framed  as  to  leave  no 
doubt  In  the  mind'  of  the  court  and  the  ad- 
verse party  as  to  what  Is  denied  and  what  Is 
admitted.  This  course  not  only  sharpens  the 
Issues,  but  It  aids  In  the  preparation  of  evi- 
dence and  lessens  expenses  In  bringing  wit- 
nesses to  meet  matters  not  designed  to  be 
controverted  at  the  trial.  This  reply  says: 
'Plaintiff  .denies  each  and  every  allegation 
not  herein  admitted  or  otherwise  pleaded 
to.'  Then  what  is  admitted  or  otherwise 
pleaded  to  to  determine  this  opposing  coun- 
sel and  the  court  must  go  through  the  plead- 
ing analytically,  step  by  step,  to  discover 
what,  perchance,  may  be  admitted  or  de- 
nied. Bliss,  Code  Pleadings,  {  351,  says  the 
pleader  ought  so  frame  the  denial  aa  not 
to  leave  bis  adversary  to  thus  hunt  through 
the  plea  to  see  what  is  and  what  is  not  there- 
in admitted."  Accordingly,  it  was  ruled  in 
that  case  that  the  court  should  have  sus- 
tained a  motion  to  have  compelled  the  plain- 
tiff to  make  certain  what  he  denied  and 
what  he  admitted.  Fully  recognizing  the  au- 
thority of  that  case,  and  fully  concurring  in 
the  view  therein  expressed,  we  do  not  think 
this  answer  Is  open  to  the  objection  made  to 
the  reply  in  that  case.  Here  there  is  a  gen- 
eral denial  of  every  allegation  In  the  peti- 
tion, followed  by  a  specific  admission  of  the 
publication  only  of  the  articles  and  a  plea 
of  good  faith,  and  that  the  same  were  simply 
a  recital  of  facts  and  circumstances  concern- 
ing the  administration  of  municipal  govern- 
ment. We  do  not  think  this  was  an  ad- 
mission that  the  various  articles  set  forth  in 
the  petition  were  published  of  and  con- 
cerning the  plaintiff.  Our  statute  declares 
that:  "In  an  action  for  slander.  It  shall  not 
be  necessary  to  state  In  the  petition  any  ex- 
trinsic facts  for  the  purpose  of  showing  the 
application  to  the  plaintiff  of  the  defamatory 
matter  out  of  which  the  cause  of  action  arose, 
but  It  shall  be  sufficient  to  state  generally, 
that  the  same  was  published  or  spoken  con- 
cerning the  plaintiff."    In  Cbrlslal  v.  Craig, 
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80  Mo.,  loc.  dt  373.  It  was  said:  "This  pro- 
Tlsion,  however,  dispenses  with  the  employ- 
ment  of  the  colloquium  only  so  far  as  it 
shows  'that  the  defamatory  words  applied 
to  the  plaintiff,'  and  goes  no  further."  "All 
the  averments  necessary  in  common-law 
pleading  to  show  the  meaning  of  the  words 
must  still  be  made."  Bliss,  Plead.  §  305. 
Ttte  cliange  made  by  the  statute  in  the  rule 
of  pleading  in  this  respect  is  not  to  require  a 
statement  of  the  extrinsic  facts  showing  the 
application  of  the  words  to  the  plalntifT ;  but 
the  extrinsic  facts,  when  not  embraced  in  the 
imputed  'ivords  to  show  their  meaning  and 
the  character  of  the  person  to  whom  applied, 
must  still  be  stated,  as  at  common  law.  Fry 
V.  Bennett,  5  Sandf.  (N.  X:)  54 ;  Pike  v.  Van 
Wonner.  5  How.  Prac.  (N.  X.)  171 ;  Curry  v. 
Collins,  87  Ho.  328,  329.  But  it  Is  said  the 
Innuendo  supplies  the  defect,  in  that  it  says: 
"Meaning  that  he  was  not  a  child  of  plain- 
tiff's husband."  The  office  of  the  innuendo 
Is  simply  to  apply  the  words.  It  Is  never  a 
substitute  for  an  averment.  It  is  not  the 
statement  of  a  fact,  but  an  inference.  Being 
merely  explanatory  in  its  function,  the  only 
question  raised  by  it  is  whether  the  explana- 
tion is  given  by  a  legitimate  deduction  from 
the  facts  stated.  Birch  v.  Benton,  26  Mo. 
154 ;  Bundy  v.  Hart,  46  Mo.  464,  2  Am.  Rep. 
525.  It  was  then  a  question  of  fact  whether 
such  articles  did  apply  to  the  plaintiff,  and 
It  was  error  for  the  court  to  assume  that  the 
defendant  had  admitted  that  he  published 
the  same  of  and  concerning  the  plaintiff. 

4.  In  this  connection  the  defendant  prayed 
the  court  to  instruct  the  jury  as  follows: 
"The  court  Instructs  the  jury  that,  under  the 
evidence  in  this  case,  the  articles  charged  to 
have  been  published  of  and  concerning  the 
plaintiff  as  of  the  following  dates:  June  6, 
Jvne  8,  1903,  on  page  2  of  plaintiff's  petition; 
June  10,  1903,  on  page  3  of  plaintiff's  petition; 
June  12,  1903,  on  page  4  of  plaintlfTs  peti- 
tion; March  11,  1904,  on  page  6  of  plaintiff's 
petition;  May  11,  1904,  on  page  9  of  plain- 
tiff's petition;  May  15,  1904,  on  page  11  of 
plaintiff's  petition — there  is  no  evidence  to 
sustain,  and  you  will  not  consider  them  In  ar- 
riving at  your  verdict"  Which  Instruction 
the  court  refused,  and  defendant  excepted. 
In  other  words,  the  court  was  requested  to  di- 
rect the  Jury  that  the  publications  In  the  peti- 
tion numbered  1,  2,  3,  6,  11,  and  14,  did  not 
as  a  matter  of  law  constitute  libel;  but  the 
court  refused  to  so  instruct  It  is  perfectly 
obvious  that  the  said  articles  not  only  did 
not  refer  to  plaintiff,  but  they  forbid  any  ap- 
plication to  him  by  their  very  terms.  Not 
only  that,  but  they  were  not  libelous  per  se 
of  any  person,  and  as  to  the  others  there  were 
no  prefatory  averments  of  extrinsic  facts 
showing  that  said  articles  imputed  any  crime 
or  conduct  to  plaintiff,  which  would  render 
them  libelous  of  plaintiff.  We  think  the  cir- 
cuit court  erred  in  refusing  to  Instruct  the 
jnry  that  said  articles  would  not  be  consider- 


ed In  arriving  at  tfcelr  verdict  Wood  v.  Hil- 
blsh,  23  Mo.  App.  389;  Lewis  v.  Humphries, 
64  Mo.  App.  471 ;  Kenworthy  v.  Journal  Co., 
117  Mo.  App.  327,  93  S.  W.  882. 

5.  In  the  third  instruction,  the  Jury  wero 
told:  "Unless  the  jury  believe  from  the  evi- 
dence that  all  charges  In  the  publications  in 
the  Pierce  City  Democrat  and  read  in  evi- 
dence are  true,  then  you  must  find  the  issues 
for  the  plaintiff,  unless  you  further  believe 
that  none  of  said  charges  are  libelous."  As 
already  said,  in  many  of  these  publications 
no  reference  whatever  was  made  directly  or 
indirectly  to  plaintiff,  and  there  were  no  aver- 
ments to  show  that  he  was  referred  to  In 
them,  or  would  any  reader  of  such  publica- 
tions understand  him  to  be  referred  to,  so 
that,  even  if  it  did  appear  that  they  were 
neither  true  nor  libelous,  plaintiff  could  not 
recover.  The  instruction  was  erroneous  and 
misleading.  The  fifth  Instruction  given  by 
the  court  in  behalf  of  the  plaintiff  is  as  fol- 
lows: "The  court  Instructs  the  Jury  that  the 
term  'malice,'  as  used  In  these  instructions, 
does  not  mean  mere  spite  or  ill  will;  but  It 
means  the  intentional  doing  of  a  wrongful 
act  without  Just  cause  or  excuse.  You  are 
therefore  instructed  that  if  you  believe  the 
articles  published  in  the  Pierce  City  Demo- 
crat and  read  In  evidence  were  libelous  In 
whole  or  in  part,  and  that  they  were  publish- 
ed of  and  concerning  the  plaintiff,  and  were 
not  true,  then  the  law  presumes  that  they 
were  published  maliciously,  and  It  was  not 
necessary  to  prove  any  express  malice  In  or- 
der to  warrant  a  verdict  for  the  plaintiff." 
It  will  be  observed  that  this  instruction  per- 
mits the  Jury  to  Infer  from  the  various  arti- 
cles published  and  set  forth  in  the  petition, 
without  confining  the  presumption  to  those 
charges,  If  any,  which  were  libelous  per  se. 
It  is  perfectly  evident,  we  think,  that  a  num- 
ber of  said  articles  not  only  did  not  refer  to 
the  plaintiff,  but  others  of  them  were  not 
libelous  per  se,  and  there  were  no  averments 
of  extrinsic  facts  to  show  that  they  referred 
to  the  plaintiff,  or  any  Innuendo  from  which 
it  could  be  inferred  that  they  charged  the 
plaintiff  with  such  conduct  as  to  render  them 
libelous  per  se.  This  being  so,  we  think 
itu>  instruction  was  entirely  too  general  and 
broad.  In  Mitchell  v.  Bradstreet  Company, 
116  Mo.,  loc.  clt  240,  22  S.  W.  302  (20  L.  R. 
A.  138,  38  Am.  St  Rep.  592)  It  was  said  by 
this  court:  "It  Is  next  contended  that  the 
publication  was  not  libelous  per  se,  and  that 
therefore  It  was  necessary  for  plaintiffs  to  al- 
lege In  their  petition  and  also  prove  such 
damages  before  being  entitled  to  recover. 
The  authorities  cited  by  defendant  do  not 
sustain  this  contention.  If  the  libel  com- 
plained of  is  not  actionable  per  se,  then 
the  defendant's  position  Is  correct;  otherwise 
not."  And  this  we  understand  Is  well-set- 
tled law. 

6.  In  the  sixth  Instruction,  the  court  in- 
structed the  Jury  that  they  would  disregard 
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any  evidence  tending  to  show  the  defendant's 
good  faith  or  honeat  belief  of  the  truth  of  the 
said  charges,  or  any  of  them  based  upon  In- 
formation or  reports  of  others.  It  will  be 
remembered  that  in  this  case  the  plaintiff 
sued  for  punitive  dnmnges.  In  Callahan  v. 
Ingram,  122  Mo.  372,  26  S.  W.  1024  (43  Am. 
St.  Rep.  583)  It  was  said  by  this  court:  "Ex- 
emplary damages  may  always  be  given  In 
suits  for  slander  when  fbe  words  are  mali- 
ciously spoken,  but  whether  such  damages 
should  be  given  In  any  case  Is  a  matter  with- 
in the  discretion  of  the  Jury.  In  order  to 
show  good  faith  or  want  of  malice,  the  de- 
fendant has  the  right  to  put  in  evidence  ail 
the  circumstances  under  which  the  words 
were  uttered,  and,  If  such  circumstances  tend 
to  rebut  malice,  such  damages  could  only  be 
awarded  In  case  the  words  were  maliciously 
spoken,  or  may  in  themselves  be  sufficient 
proof  if  malice  is  Implied  therefrom.  Plain- 
tiff by  innuendo  charges  that  defendant  by 
slanderous  words  used  intended  to  impute  to 
him  corruption  in  office.  Defendant  by  an- 
swer and  In  mitigation  of  damages  admitted 
that  the  words  spoken  had  respect  solely  to 
plaintiff's  official  conduct  Defendant  offer- 
ed, as  was  bis  right  to  do,  evidence  tending 
to  prove  the  circumstances  under  which  the 
objectionable  words  were  used  in  order  to 
prove  good  faith  and  want  of  malicious  In- 
tent As  has  been  said,  defendant  as  an  in- 
terested citizen,  had  the  right  to  make  reason- 
able comment  and  fair  criticism  upon  plain- 
tiff's official  conduct;  but  he  bad  no  right  to 
go  beyond  that  and  slander  him.  It  was,  in 
view  of  all  the  circumstances,  for  the  Jury  t» 
say  bow  far  the  evidence  mitigated  the  mal- 
ice, if  at  all,  and  to  award  the  damages  ac- 
cordingly. We  think  the  effect  of  the  instruc- 
tion on  the  measure  of  damages  was  to  ig- 
nore this  defense,  and,  as  the  question  of  ex- 
emplary damages  was  a  matter  independent 
of  the  right  to  recover,  the  error  was  not  cur- 
ed by  the  first  instruction,  which  required  a 
finding  that  the  words  were  maliciously  spok- 
en in  order  to  recover  for  any  amount"  This 
court,  in  that  case,  further  said:  "The  motive 
or  purpose  with  which  the  words  were  spoken 
lie  at  the  very  foundation  of  malice,  they  are 
the  very  conditions  upon  which  exemplary 
or  punitive  damages  are  predicated,  and  no 
good  reason  appears  why  defendants  should 
not  be  permitted  to  prove  what  his  methods 
were."  Odgers  says:  "In  all  cases  the  ab-. 
eence  of  malice,  though  it  may  not  be  a  bar 
to  the  action,  may  yet  have  a  material  ef- 
fect in  reducing  the  damages.  The  plaintiff 
is  still  entitled  to  reasonable  compensation  for 
the  injury  he  has  suffered;  but,  if  the  Injury 
was  unintentional,  or  was  committed  under  a 
sense  of  duty,  or  through  some  honest  mis- 
take, clearly  no  vindictive  damages  should  be 
given.  In  every  case  therefore  the  defend- 
ant may  In  mitigation  of  damages  give  evi- 
dence to  show  that  he  acted  in  good  faith  and 
with  honesty  of  purpose  and  not  malicious- 


ly." Odgers  on  Libel  &  Slander,  317.  Thl» 
statement  of  the  law  was  approved  in  Jone» 
V.  Murray,  167  Mo.,  loc.  clt  49,  66  S.  W.  9S1. 
In  our  opinion  It  was  competent  for  the  de- 
fendant to  show  in  mitigation  at  least  of  tbe 
damages,  under  the  facts  developed.  In  tbl» 
case  the. facts  and  circumstances  concerning 
the  publications  complained  of,  the  informa- 
tion on  which  the  defendant  acted  In  forming- 
the  views  expressed  in  such  publications,  as 
tend  to  show  his  good  faith  and  want  of 
malice,  were  competent  and  the  instruction 
was  therefore  erroneous.  In  that  it  was  not 
confined  to  allowing  such  evidence  as  a  miti- 
gation to  the  exemplary  damages,  if  any,  suf- 
fered by  the  plaintiff. 

7.  Again,  the  court  permitted  the  plaintiff. 
In  rebuttal,  to  prove  by  one  J.  G.  Kelley  that 
he  went  to  the  defendant  and  requested  him 
to  quit  publishing  those  things,  and  asked 
him  not  to  publish  any  more  of  them,  and  de- 
fendant said  he  thought  the  plaintiff  had  done- 
him  wrong,  and  believed  this  matter  was  a 
fact,  and  other  similar  statements.  This  evi- 
dence, we  think,  was  not  competent  in  rebut- 
tal and  should  have  been  excluded  by  the^ 
court    Christal  v.  Craig,  80  Mo.,  loc.  dt  375. 

8.  It  is  insisted  that  the  court  erred  iu 
excluding  evidence  offered  by  the  defendant, 
as  to  the  proffered  testimony  of  the  defend- 
ant himself  to  explain  articles  appearing  in 
his  paper  in  reply  to  articles  in  the  Einplre. 
We  think  defendant  unquestionably  had  a. 
right  to  this  evidence.  Lrikewlse  he  had  the 
right  to  explain  that  certain  articles  wbicli^ 
made  no  refer^ice  to  plaintiff  were  not  in- 
tended to  refer  to  plaintiff.  The  court  ex- 
cluded evidence  tending  to  discredit  the  cen- 
sus taken  under  the  direction  of  the  city 
council  of  Pierce  City  in  April,  1904,  and  thi» 
Is  urged  as  error  with  mucli  earnestness  by 
the  defendant  By  section  3028,  Rev.  St. 
1899  (Ann.  St  1906,  p.  1735),  it  is  provided: 
"That  for  the  purpose  of  determining  the 
fact  of  whether  or  not  any  town  shall  be  gov- 
erned by  the  provisions  of  this  section,  such 
tK>dy  having  legislative  functions  therein  may 
under  an  ordinance  thereof,  take  a  census  of 
the  inhabitants  of  said  town  and  the  result 
of  such  census  shall  be  entered  uix>n  the 
Journals  or  records  thereof,  and  such  «itry 
or  a  certified  copy  thereof  shall  be  proof  of 
such  facts  and  shall  be  filed  with  the  clerk 
of  the  county  in  which  said  town  Is  situated." 
In  this  case  neither  party  introduced  the  ordi- 
nance under  which  the  alleged  census  was 
taken,  or  at  least  it  does  not  appear  in  this 
record  anywhere,  so  it  Is  impossible  to  state 
whether  the  census  was  taken  pursuant  to  the 
ordinance  itself;  but  from  the  testimony  of 
Mr.  Essex,  the  clerk  of  the  city,  it  affirmative- 
ly appeared  that  the  enumerators  who  took 
the  said  census  took  no  names  and  made 
no  return  of  the  list  of  persons  whom  they 
counted  In  estimating  the  population  of  said 
city.  The  statute  Just  cited,  which  author- 
izes such  a  census,  requires  that  "the  result 
shall  be  entered  upon  the  Journals  or  records 
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thereof,"  and  sucb  entry  shall  be  ptoof  of 
SDch  fact  and  shall  be  filed  with  the  county 
clerk.  No  snch  entry  was  ever  offered  In  evi- 
dence, or,  If  It  was,  It  has  not  been  preserved 
In  the  record.  From  Mr.  Essex's  testimony  It 
appears  that  the  only  paper  filed  by  the  a«i- 
merators  was  a  Joint  affidavit  of  the  result  of 
their  count  3%ere  was  nothing  on  file  from 
which  It  could  be  ascertained  who  had  been 
counted  In  reaching  said  result.  If  the  ordi- 
nance contemplated  this  character  of  a  cen- 
sus. It  was,  to  say  the  least,  a  very  loose 
piece  of  le$;l8latlon.  The  taking  of  this  census 
was  a  public  matter  of  deep  local  Interest  of 
the  dtlzens  of  that  city,  and  the  criticism  of 
the  manner  in  which  it  was  taken  was  direct- 
ed to  public  Official  conduct.  While  the  de- 
fendant had  no  right  to  libel  the  plaintiff  In 
regard  thereto,  he  did  have  the  right  to  dis- 
cuss the  question  whether  said  census  was 
properly  or  Improperly  taken,  and  we  think 
It  was  entirely  competent.  In  mitigation  of 
any  damages  that  plaintiff  might  recover,  for 
defendant  to  show  that  the  enumerators  went 
outside  of  the  corporate  limits  of  the  city  in 
making  tbelr  count.  The  question  was  not 
whether  this  census  would  be  prlqia  fade  evi- 
dence of  the  population  of  the  said  dty  In  a 
collateral  proceeding,  but  the  question  was 
whether  defendant  had  maliciously  libeled 
and  slandered  the  plaintiff  in  regard  to  the 
method  by  which  that  result  had  been  achiev- 
ed. We  think  that  the  court  clearly  erred  in 
rejecting  this  testimony  on  this  Issue  In  this 
case.  It  went  at  least  to  the  mitigation  of 
damages  on  the  dalm  for  exemplary  damages. 
The  statute  permitting  the  taking  of  this  cen- 
Bos  la  very  ind^nlte,  and  it  may  be  that.  In 
the  absence  of  a  requirement  that  the  names 
of  the  various  Inhabitants  should  be  listed 
and  returned  to  the  city  coundl.  Is  not  nec- 
essary ;  but,  as  to  that,  we  express  no  opin- 
ion at  this  time,  further  than  we  have  already 
said,  that  this  method  was  certainly  open  to 
criticism  In  view  of  the  efforts  made  at  that 
time  by  the  dtizens  of  Pierce  City  to  have  a 
correct  and  reliable  census  taken  in  accord- 
ance with  the  statute  dted  and  also  section 
8300,  Rev.  St  1899  (Ann.  St.  1906,  p.  3147). 
However,  we  are  not  to  be  understood  as 
holding  that  the  testimony  of  Mrs.  Sheets  as 
to  the  statement  made  to  her  was  competent 
nnless  she  could  testify  of  her  own  knowledge 
that  Stalter  actually  counted  her  two  daugb- 
tera  who  were  not  residents  of  said  city. 
And  the  same  ruling  must  prevail  after  the 
offer  to  make  similar  proof  by  Mr.  Par  and 
Mr.  Hawklna  We  will  add,  however,  that  If 
the  affidavit  of  the  enumerators  Is  the  only 
thing  on  file  In  the  office  of  the  dty  derk,  and 
no  action  was  taken  by  the  council  accepting 
and  approving  that  report  and  spreading  the 
same  on  the  record.  It  does  not  comply  with 
the  requirements  of  the  statute  and  would  not 
be  prima  fade  evidence  of  the  correctness  of 
said  censua 

9.  Finally,  we  think  the  motion  In  arrest 
of  Judgment  should  have  been  sustained  for 


the  reason  that  the  plaintiff  Joined  18  sepa- 
rate, distinct  and  Independent  alleged  libels 
In  one  count,  at  least  5  of  which,  as  we  have 
seen,  were  wholly  insufficient  to  support  a 
verdict  and,  this  being  so,  the  general  ver- 
dict for  the  plaintiff  is  bad  and  cannot  be 
sustained.  Mooney  v.  Kennett,  19  Mo.  553, 
61  Am.  Dec.  576;  Chrlstal  v.  Craig,  80  Mo., 
loc.  clt  370,  871 ;  McHugh  v.  Transit  Co.,  190 
Mo.,  loc.  clt  93,  88  S.  W.  853. 

We  are  aware  that  this  opinion  will  occupy 
entirely  too  much  space  in  our  reports,  but 
we  see  no  escape  from  it  as  no  one  can  un- 
derstand the  cbarader  of  the  pleadings,  the 
question  as  to  the  misjoinder  of  counts,  and 
the  suflldency  of  the  allegations  to  constitute 
libel,  without  having  the  petition  before  them, 
and  the  statute  requires  that  we  should  make 
a  statement  sufficient  for  the  understanding 
of  the  opinion. 

The  Judgment  is  reversed,  and  the  cause 
remanded  In  order  that  the  circuit  court  may 
proceed  in  accordance  with  the  views  herein 
expressed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


BRANDS  V.  ST.  LOUIS  CAR  CO. 

(Supreme  Court  of  Missouri,  Division   No.  2. 
July  14,  1908.) 

1.  Masteb  and  Servant  —  Obligation  of 
Master  to  Furnish  Appliances. 

A  master  is  bound  to  use  reasonable  care 
to  furnish  bis  servants  safe  appliances,  but  is 
not  bound  to  furnish  any  particular  appliances, 
nor  the  newest  and  best  appliances;  his  duty 
being  performed  when  he  furnishes  those  of  or- 
dinary character  and  of  reasonable  safety. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §{  172,  173,  178, 
181.] 

2.  Saice— AssxruPTioN  of  Risk— Use  of  Un- 
BAPB  Machinery. 

A  servant  does  not  assume  the  risk  of  dan- 
ger from  the  use  of  unsafe  machinery,  unless 
the  defects  are  so  obvious  that  a  reasonably 
prudent  person  would  not  attempt  to  use  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig- 
vol.  34,  Master  and  Servant  !S  610-624.] 

S.  Same  — FuBNisHiNa    Appliances— Neou- 

OENCE. 

No  inference  of  negligence  of  a  master  aris- 
es from  evidence  that  an  appliance  furnished 
was  such  as  is  ordinarily  used  for  like  purposes 
by  persons  engaged  in  the  same  kind  of  business, 
and  negligence  cannot  be  imputed  from  the  em- 
ployment of  machinery  in  general  use. 

[Ed.  Note. — For  cases  in  noint.  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  f  185.] 
4.  Same. 

A  master  furnished  a  straight  emery  wheel 
of  the  character  in  general  use  in  all  manufac- 
turing establishments  in  the  vicinity  where  he 
did  business.  Experts  testified  that  a  convex 
wheel  was  safer.  An  expert  stated  that  in  an 
experience  of  22  years  he  had  known  five  wheels 
to  break.  Other  experts  with  experiences  rang- 
ing from  3  to  27  years  testified  that  they  had 
never  known  an  emery  wheel  to  explode,  while 
others  knew  of  one  wheel  exploding  in  that  time. 
In  the  master's  shops  there  were  50  emery 
wheels  in  operation,  and  about  500  were  used 
durinR  a  j-ear,  and  only  one  bad  broken  prior 
to  the  injury  to  an  empIoy&     Held,  that  the 
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master  as  a  matter  of  law  furnished  a  safe  ap- 
pliance, and  was  not  negligent  for  failing  to 
provide  a  convex  wheel. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  $i  185,  188.] 
6.  Same— Failube  to  Waen  Seevants— Neo- 

LIGENCE. 

Where  a  master  furnishing  a  straight  emery 
wheel,  instead  of  a  convex  wheel,  furnished  a 
kind  of  wheel  in  general  use,  and  there  was 
nothing  to  show  that  such  kind  of  wheels  was 
inherently  dangerous  to  employfe  using  them,  the 
ma.ster  was  not  negligent  in  failing  to  warn  an 
employ^  incident  to  the  use  of  the  wheel. 

6.  Same. 

Where  a  servant  was  directed  how  to  op- 
erate an  emery  wheel,  and  the  wheel  did  not 
break  on  account  of  any  misuse  thereof  by  him, 
the  failure  of  the  master  to  Inform  him  that 
emery  wheels  will  explode  at  times  did  not  con- 
tribute to  the  injury  caused  by  the  breaking  of 
the  wheel. 

7.  Evidence— Opinion   Evidbnok— Expebts— 
oompetenct. 

Where  a  witness  testified  that  emery  wheels 
were  made  in  different  ways  and  out  of  different 
ingredients,  but  did  not  show  any  knowledge  of 
the  ingredients  of  a  particular  kind  of  emery 
wheels,  or  any  experience  in  watching  such 
wheels,  it  was  error  to  permit  him  to  testify  as 
to  the  general  breakability  of  all  emery  wheels. 

8.  Masteb  and  Sebvant— Injuby  to  Sebvant 
— Negligence — Evidence— Suiticienct. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant by  the  breaking  of  an  emery  wheel,  an  ex- 
pert testified  that  In  an  experience  of  22  years 
He  had  known  two  wheels  to  break,  but  there 
was  no  evidence  that  the  master  had  knowledge 
of  such  explosions,  and  it  appeared  that  he  had 
been  using  wheels  for  6  ^ears,  and  only  one  had 
exploded,  and  that,  while  it  was  being  tested, 
there  was  no  evidence  that  the  master  knew 
that  the  wheel  which  exploded  was  dangerous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  34,  Master  and  Servant,  §  966.] 

Appeal  from  St  Louis  Circuit  Court; 
O'Neill  Ryan,  Judge. 

Action  by  Otto  Brands  against  the  St. 
Louis  Car  Company.  E^om  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed,  with- 
out remanding. 

Seddon  &  Holland  and  James  R.  Van 
Slyke,  for  appellant  A.  R.  Taylor,  for  re- 
spondent. 

QANTT,  J.  This  is  an  action  for  the  re- 
covery of  damages  on  account  of  personal 
injuries  sustained  by  the  plaintiff,  at  that 
time  a  minor  19  years  old,  on  the  29th  day 
of  May,  1903,  by  reason  of  the  explosion  of 
an  emery  wheel  while  the  plaintiff  was  in 
the  service  of  the  defendant  at  its  factory  at 
8000  North  Broadway  in  the  city  of  St  Lou- 
Is.  The  petition,  in  substance,  alleges :  That 
the  defendant  is  a  corporation  by  virtue  of 
the  laws  of  this  state,  and  was  at  the  time 
of  the  said  injury  engaged  in  the  manufac- 
turing business.  That  on  the  29th  of  May, 
1903,  plaintiff,  who  was  then  a  minor  19 
years  of  age  without  ecperlence  in  the  use 
of  emery  wheels  and  ignorant  of  the  dan- 
gers incident  to  such  use,  was  required  by 
the  defendant's  foreman  to  do  certain  grind- 
ing work  upon  the  emery  wheel.  That  emery 
wheels  when  in  revolution  are  inherently  apt 
to  break,  and  when  so  breaking  pieces  of 


the  wheel  are  liable  to  strike  and  Injure 
persons  working  at  or  near  them,  on  account 
of  which  it  was  necessary,  for  the  reasonable 
security  of  defendant's  employes  workipg 
about  such  wheels,  that  they_  should  be  con- 
vex; that  Is,  of  a  construction  of  greater 
thickness  at  the  center  than  near  the  rim. 
That  slanting  clamps  should  be  adjusted  on 
said  wheels  to  prevent  the  broken  pieces 
from  escaping  in  case  of  breakage.  That 
the  wheel  at  which  plaintiff  was  required  to 
work,  as  aforesaid,  was  defective  and  dan- 
gerous, in  that  it  was  made  of  uniform  thick- 
ness, instead  of  being  made  thicker  at  the 
center,  as  above  described,  and  in  that  it 
was  not  guarded  by  slanting  clamps.  That 
on  the  date  above  mentioned  said  emery 
wheel  at  which  plaintiff  was  required  to 
work  broke  on  .account  of  the  said  suscep- 
tibllity  of  such  wheels  to  break,  and  a 
piece  of  It  struck  the  plaintiff  in  the  head 
and  seriously  injured  him.  The  plaintiff 
was  without  experience  in  the  work  of  oper- 
ating an  emery  wheel  and  was  ignorant  of 
the  dangers  and  qualities  aforesaid,  and  the 
defendant's  foreman  who  ordered  plaintiff 
to  work  at  ^aid  wheel  wholly  failed  to  warn 
him  of  the  dangers  of  said  work.  That  de- 
fendant was  negligent  in  providing  said 
wheel  for  said  work  and  in  ordering  said 
plaintiff  to  do  said  work  on  said  wheel,  and 
was  further  negligent  in  failing  to  warn 
plaintiff  of  the  said  dangers  of  said  work 
and  in  falling  to  Instruct  him  as  to  said 
work  and  the  dangers  thereof.  That  on 
account  of  the  foregoing,  plaintiff  is  dam- 
aged in  the  sum  of  $16,000.  The  answer 
was  a  general  denial  and  a  general  plea  of 
contributory  negligence.  The  reply  was  a 
general  denial.  The  trial  resulted  In  a  ver- 
dict for  the  plaintiff  for  $5,000,  from  which 
in  due  form  the  defendant  appeals  to  this 
court. 

It  will  thus  be  seen  that  the  petition 
Is  based  upon  three  counts  of  negligence : 
First,  providing  to  the  plaintiff  work  with 
an  appliance  of  a  defective  and  dangerous 
construction;  second,  that  the  appliance, 
to  wit,  an  emery  wheel,  Is  Inherently  dan- 
gerous, in  that  it  will  explode  and  break 
while  In  use,  and  that  the  defendant  was 
negligent  in,  not  providing  guards  to  prevent 
the  pieces  of  the  broken  wheel  from  flylnsc 
and  striking  and  injuring  the  plaintiff  at 
work;  and,  third,  that  said  appliance  being 
so  dangerous,  and  the  plaintiff  being  igno- 
rant of  the  dangers  of  said  appliances  and 
without  experience  In  the  use  of  the  same, 
defendant  was  guilty  in  failing  to  warn 
blm  of  the  said  dangers,  or  to  sufficiently 
instruct  him  as  to  the  safe  manner  of  Its 
use.  The  testimony  tended  to  show  that, 
as  a  result  of  being  struck  by  a  piece  of 
emery  wheel  that  exploded  in  defendant's 
plant  on  the  29th  day  of  May,  1903,  plain- 
tiff sustained  a  fracture  of  the  skull.  He 
was  treated  by  a  surgeon,  and  an  operation 
performed  to  remove  the  piece  of  bone  that 
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vas  depressed.  Plaintiff  testified  that  bis 
eyesight  was  not  as  good  as  it  was  Iwfore 
the  accident,  and  that  he  had  trouble  in 
stooping  over  or  raising  weights.  Plaintiff 
testified  that  he  was  19  years  of  age  at  the 
time  of  the  accident,  and  prior  to  that  time 
had  t>een  living  in  Illinois,  engaged  in  farm 
work,  and  had  done  some  work  in  a  coal 
mine.  On  the  day  prior  to  his  Injuries,  he 
went  to  work  for  the  defendant  He  was 
set  by  the  foreman  to  do  a  piece  of  work  on 
tlje  12-lnch  emery  wheel,  and  worked  at  that 
about  two  hours.  After  that  he  was  put  to 
work  at  a  smaller  emery  wheel.  On  the 
morning  of  the  29th  of  May,  1903,  plaintiff 
was  put  to  work  on  the  large  IS-inch  emery 
wheel.  The  foreman  showed  him  how  to  do 
tbe  work.  Plaintiff  worked  on  this  wheel 
about  six  hours  before  It  exploded.  About 
2  o'clock  of  that  day  the  wheel  burst,  and 
a  piece  of  It  struck  plaintiff  over  tbe  rieht 
eye.  The  wheel  was  about  two  inches  thick 
throughout.  The  wheel  is  what  was  called 
in  the  testimony  a  straight  wheel,  as  con- 
trasted with  a  convex  wheel.  On  each  side 
of  the  wheel  there  was  a  clamp.  At  the  time 
tbe  wheel  burst,  plaintiff  was  using  it  in 
a  way  in  which  he  had  been  Ihstructed  to 
nse  it.  Since  the  accident,  and  In  the  sum- 
mer of  1903,  plaintiff  began  to  work  as  a 
eager  in  a  coal  mine  and  averaged  some 
seven  or  eight  hours  a  day  and  earned  about 
$1.25  per  day.  Prior  to  his  injury  he  was 
receiving  $1.76  per  day. 

Upon  the  first  charge  of  negligence,  to  wit, 
that  plaintiff  was  put  to  work  with  a  defective 
and  dangerous  appliance,  the  plaintiff  called 
two  experts,  Harry  S.  Schott  and  John  Jacob 
Kerr.  Schott  testified :  That  he  was  an  ex- 
perimental machinist;  that  he  had  had  ex- 
perience In  using  emery  wheels  for  about  23 
years ;  that  he  did  not  know  the  composition 
or  Ingredients  of  emery  wheels ;  that  an  em- 
wy  wheel  is  subjected  to  different  tempera- 
tures, and  is  likely  to  explode  at  any  time; 
that  this  Is  true  of  most  any  kind  of  emery 
wheel ;  that  prior  to  May  29,  1903,  there  was 
made  an  emery  wheel  that  was  larger  In  the 
center  and  tapered  towards  the  edge  with  a 
slanting  clamp  on  each  itfde ;  and  that  these 
clamps  are  so  constructed  as  to  hold  the 
parts  of  the  wheel  In  case  of  a  break.  On 
cross-examination  he  was  asked :  "Was  your 
knowledge  of  condition  such  during  those 
three  years  that  you  can  tell  what  was  in 
common  usage?  Was  It  in  common  usage  to 
use  a  straight  wheel  In  factories  in  this  vi- 
cinity, .  or  common  usage  to  use  a  convex 
wheel?  Ans.  There  were  a  great  many,  I 
«xpect  you  might  say  in  common  use,  of 
Btralgbt  wheels,  because  the  average  wheels 
I  expect  used  in  the  city  were  mostly  small 
wheels;  but,  when  it  comes  to  tbe  larger 
wheels,  I  expect  there  were  probably  nearly 
as  many  convex  or  concave  wheels  as  of  the 
other  kind.  Q.  As  I  understand  you,  In  the 
Tichilty  of  St.  Louis  yon  think  as  to  the 
•mall  wheels  there  were  probably  more 
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straight  than  convex,  but  as  to  tbe  large 
wheels  you  think  they  were  about  equal  in 
number?  Ans.  Perhaps  so,  I  could  not  form 
any  opinion  of  that.  Q.  Take  18-incb  wheels, 
18  inches  in  diameter,  and  2  inches  thick,  do 
you  tell  tbe  Jury  under  oath  that  In  the  vi- 
cinity of  St.  Louis  there  were  as  many  con- 
vex wheels  of  that  size  in  use  at  that  time  as 
there  were  straight  wheels?  Ans.  No,  I 
would  not  Q.  No,  you  would  not.  Can  you 
tell  me  of  a  manufacturing  plant  in  the  city 
of  St  Louis,  or  in  the  vicinity  of  it,  that 
used  an  18-incb  wheel  that  was  convex  at 
that  time?  Ans.  No,  I  don't  believe  I  could 
tell  you  who  is  using  it.  Q.  Did  you  see  a 
single  18-inch  convex  wheel  in  uf^e  in  thu 
vicinity  of  St  Louis  during  that  time?  Ans. 
No,  sir;  I  was  not  interested  in  that  line  at 
that  time.  Q.  Tou  have  Just  told  me  you 
had  not  seen  one  18-lnch  wheel,  convex  in 
shape,  used  in  this  vicinity  during  tliose  three 
years.  Now  I  ask  you  this:  You  will  not 
undertake  then  to  state  to  the  Jury  that  as 
to  18-inch  wheels  tbe  usual  custom  was  to 
use  convex  ones,  will  you?  Aus.  No;  but 
wheels  18  inches  in  diameter  and  over  are 
provided  with  that  sort  of  contrivance. 
Whether  they  are  practically  or  universally 
used  I  could  not  tell  that  Q.  Tou  would  not 
undertake  to  say  that  18-inch  wheels  of  con- 
vex shape  were  in  general  use  in  this  vicinity 
at  that  time?  Ans.  No,  I  have  no  record  of 
what  were  used  at  that  time.  Q.  You  will 
not  state  what  portion  were  convex  and  what 
portion  were  straight  at  that  time?  Ans. 
No,  sir.  Q.  You  will  not  state  that  in  the 
city  of  St  Louis,  nor  in  the  vicinity,  during 
those  years  there  was  a  single  convex  wheel 
of  the  size  we  have  Just  mentioned  used,  will 
you?  Ans.  Tbat  I  do  not  know."  Asked  bow 
many  emery  wheels  18  inches  in  diameter  and 
2  Inches  thick  he  had  seen  explode  while  in 
use,  be  answered  that  he  had  never  used  any, 
or  been  around  much  whefe  tbey  were  used. 
He  had  never  seen  one  explode;  had  seen 
one  12  inches  In  diameter  explode,  and  one 
six  inches  in  diameter.  Had  never  himself 
seen  any  other  explode,  and  he  bad  23  years' 
experience.  As  to  convex  wheels,  tbe  wit- 
ness testified  tbat  prior  to  the  date  of  tbe 
accident  May  29,  1903,  be  bad  seen  convex 
wheels  on  exhibition  in  shops,  but  bad  never 
seen  one  in  use  anywhere.  The  other  expert, 
Kerr,  testified  in  a  general  way :  Tbat  there 
were  various  kinds  of  emery  wheels,  and  tbey 
are  apt  to  break  some  more  readily  than  oth- 
ers ;  that  in  an  experience  of  22  years  he  had 
seen  not  more  than  five  break ;  tbat  prior  to 
May  29,  1903,  there  was  made  what  were 
called  convex  wheels — ^tbat  is,  wheels  larger 
at  the  center  and  tapering  to  the  edge  equip- 
ped with  slanting  flanges.  Tbe  theory  of 
this  design  la  to  lessen  danger  in  case  of  an 
explosion.  Witness  bad  seen  such  a  wheel 
In  two  places  in  St  Louis  prior  to  May  29, 
1903.  He  could  not  state  what  was  tbe  Com- 
mon or  general  usage  before  that  time.  On 
this  topic  tbe  defendant's  testimony  contra- 
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dieted  the  plaintiff's  that  there  was  negli- 
gence on  the  part  of  the  defendant  In  using 
the  said  wheel.  Carl  Horix  testified  he  had 
dealt  with  emery  wheels  for  13  years,  and 
they  were  not  Inherently  liable  to  break,  and 
that  during  that  period  be  had  only  known 
one  to  break  or  explode.  He  teAttlfled  that 
prior  to  May  29,  1903,  be  had  never  seen  a 
convex  emery  wheel.  John  F.  Hawkins  testi- 
fied that  he  bad  had  an  experience  of  27 
years  with  emery  wheels,  and  had  never 
known  one  of  them  to  break  during  that  pe- 
riod, and  that  they  were  not  inherently  liable 
to  break.  Prior  to  May,  1903,  he  had  never 
seen  a  convex  wheel.  Witness  PothotF  bad 
an  experience  of  21  years,  and  had  only 
known  one  emery  wheel  to  break.  In  bis 
opinion  they  were  not  Inherently  liable  to 
break  or  explode,  and  prior  to  injury  to 
plaintiff  he  had  never  seen  what  is  known  as 
a  convex  emery  wheel.  J.  L.  Starr,  with  au 
experience  of  12  years,  and  W.  H.  Kane, 
with  an  experience  of  24  years,'  bad  bandied 
emery  wheels  in  large  numbers,  and  bad  nev- 
er known  one  to  break  or  explode  during 
their  experience.  They  testified  they  were 
not  inherently  liable  to  break.  Walter  Miller, 
who  had  been  foreman  of  the  defendant  for 
six  years,  testified  that  there  were  50  emery 
wheels  In  operation  all  the  time,  and  that 
about  500  were  used  during  the  year,  and 
only  1  bad  exploded  before  this  one  which 
Injured  plaintiff.  William  Abring  testified 
that  during  an  experience  of  three  or  four 
years  with  emery  wheels  be  bad  never  known 
but  one  to  break,  and  that  one  was  broken 
while  it  was  being  tested,  and  not  while  in 
use.  This,  practically,  was  all  the  evidence 
on  this  point. 

1.  A  vital,  If  not  controlling,  question  In 
this  case.  Is  whether  there  was  sufficient  evi- 
dence to  submit  the  case  to  the  Jury.  It  Is 
the  settled  law  of  Missouri  that  the  master 
is  bound  to  use  reasonable  care  and  precau- 
tion to  furnish  his  servant  safe  appliances 
with  which  to  do  bis  work  and  in  keeping 
them  In  good  order  and  condition,  and  the 
servant  does  not  assume  the  risk  of  danger 
from  the  use  of  unsafe  machinery,  unless  the 
defects  are  so  glaring  and  obvious  that  a  rea- 
sonably prudent  man  would  not  attempt  to 
use  them.  Bender  v.  Railway  Co.,  137  Mo., 
loc.  clt.  245,  37  S.  W.  132,  Minnler  v.  Rail- 
way Co.,  167  Mo.,  loc.  dt  112,  66  S.  W.  1072. 
It  Is  not  the  duty  of  the  master  to  furnish 
any  particular  kind  of  tools,  implem^its,  or 
appliances.  His  duty  in  this  respect  is  to 
use  ordinary  care  and  prudence  in  furnish- 
ing safe  and  suitable  tools  and  implements. 
No  inference  of  negligence  can  arise  from 
evidence  which  shows  that  the  implement 
was  such  as  is  ordinarily  used  for  like  pur- 
poses by  persons  engaged  In  the  same  kind 
of  business.  Bohn  v.  T.  Railroad,  106  Mo., 
loc.  clt.  433,  17  8.  W.  580.  In  Stelnhauser 
V.  Spraul,  127  Mo.,  loc.  clt.  562,  28  S.  W. 
625,  27  L.  R.  A.  441,  it  was  said:  "It  is 
well-settled   law   that   an   employer   is   not 


bound  to  furnish  his  employ^  the  safest 
known  appliances,  tools,  or  machinery,  the 
latest  approved  pattern  of  tools  and  improve- 
ments therein,  etc.  Nor  does  he  render 
himself  liable  by  failing  to  discard  tools  or 
appliances  which  arc  not  such,  and  to  sup- 
ply their  places  with  those  which  are  more 
safe."  And  In  Minnler  v.  Railway  Co.,  supra. 
It  is  said:  "All  the  cases  agree  that  the  mas- 
ter is  not  bound  to  use  the  newest  and  best 
appliances.  He  performs  his  duty  when  he 
furnishes  those  of  ordinary  character  and 
reasonable  safety,  and  the  former  is  the  test 
of  the  latter,  for,  In  regard  to  the  style  of 
the  implement  or  nature  of  the  mode  of 
performance  of  any  work,  'reasonably  safe* 
means  safe  according  to  the  usages,  habits, 
and  ordinary  risks  of  the  business.  Absolute 
safety  is  unattainable,  and  employers  are  not 
insurers.  They  are  liable  for  the  consequen- 
ces, not  of  danger,  but  of  negligence,  and 
the  unbending  test  of  negligence  In  methods, 
machinery,  and  appliances  is  the  ordinary 
u&'age  of  the  business.  No  man  Is  held  by 
law  to  a  higher  degree  of  skill  than  the  fair 
average  of  his  profession  or  trade,  and  the 
standard  of  due  care  is  the  conduct  of  the 
average  prudent  man.  The  test  of  negligence 
In  employers  Is  the  same,  and,  however 
strongly  they  may  be  convinced  that  there  la 
a  better  or  less  dangerous  way,  no  Jury  can 
be  permitted  to  say  that  the  usual  and  or- 
dinary way  commonly  adopted  by  thos«  in 
the  same  business  is  a  negligent  way  for 
which  liability  shall  be  imposed.  Juries 
must  necessarily  determine  the  responsibility 
of  individual  conduct,  but  they  cannot  be 
allowed  to  set  up  a  standard  which  shall.  In 
effect,  dictate  the  customs  or  control  the  busi- 
ness of  the  community."  This  statement  of 
the  law  was  adopted  and  approved  by  this 
court  In  banc  in  Chrismer  et  al.  v.  Bell  Tel- 
ephone Co.,  194  Mo.  189,  92  S.  W.  378,  0 
L.  R.  A.  (N.  S.)  492.  This  statement  of  the 
law  is  announced  in  many  well-considered 
cases  in  other  Jurisdictions.  Hlggins  v.  Fan- 
ning Co.,  195  Pa.  599,  46  Atl.  102;  Service 
v.  Sheneman,  196  Pa.  63,  46  AU.  292,  69  L.  R. 
A.  792,  79  Am.  St.  Rep.  689;  Shadford  v. 
Street  Ry.  Co.,  Ill  Mich.  390,  69  N.  W.  661; 
Titus  V.  Railway  Co.,  136  Pa.  618,  20  Atl. 
517,  20  Am.  St.  Rep.  944;  Omaha  Bottling 
Co.  V.  Theiler,  59  Neb.  257,  80  N.  W.  821, 
80  Am.  St.  Rep.  673;  Demers  v.  Marshall, 
178  Mass.  9,  59  N.  E.  454;  Brelg  v.  Ballway 
Co.,  98  Mich.  222.  57  N.  W.  118;  AlUson  v. 
McCormlck,  118  Pa.  519,  12  Atl.  273,. 4  Am. 
St.    Rep.   613. 

With  these  fundamental  principles  as  onr 
guide,  the  question  is:  Did  the  plaintiff  es- 
tablish his  first  ground  of  negligence,  to  wit, 
that  the  defendant  furnished  him  witli  an 
appliance  of  a  defective  and  d«ngerous  con- 
struction with  which  to  do  his  work?  Ou 
the  part  of  the  plaintiff.  It  is  insisted  that 
the  testimony  of  his  two  experts,  Schott  and 
Kerr,  established  the  fact  that  any  and.  all 
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eaaery  Trhetis  are  Inherently  liable  to  break 
or  explode,  and  therefore  he  was  entitled  to 
ro  to  the  Jury.    It  is  true  that  these  two  ex- 
perts testified,  in  substance,  tliat  any  lilnd 
of  an   emery  wheel  was  liable  to  brealc;  but 
it  was  developed  from  the  examination  of 
these  same  witnesses  that  emery  wheels  were 
i-onstantly  in  use  In  all  the  great  manufac- 
turing establishments  of  this  country  for  the 
purpose  of  grinding  castings  and  tools,  and 
that   the   so-called  straight  emery  wheel,  a 
wheel    of    the    character  of   the  one  which 
broke  In  this  case  and  injured  the  plaintiff, 
was  of  general  use  in  all  large  manufacturing; 
establishments,  at  least  In  the  Tlclnity  of  St. 
Lonis.    Witness  Schott  testified  that  lie  knew 
little  or  nothing  about  the  constituents'  of 
emery  wheels,  or  how  they  were  made,  and, 
when  called  upon  to  give  his  knowledge  of 
the  liability  of  tbese  wheels  to  break,  he 
testified  that  In  an  experience  of  23  years  he 
bad  known  only  two  to  break.    And  witness 
Kerr  stated  that  in  an  experience  of  22  years 
be  had  only  known  five  to  break.    And  the 
witnesses    for    defendant   with    experiences 
ranging  from  3  and  4  to  27  years  testified 
some  of  them,  that  they  had  never  known 
an  emery  wheel  to  explode,  and  others  knew 
Mie  in  all  that  time,  and  it  was  shown  that 
in  the  shops  of  the  defendant  there  were  fifty 
emery  wheels  in  operation  all  the  time,  and 
about  fire  hundred  would  be  used  during  the 
year,  and  only  1  had  ever  broken  or  explod- 
ed prior  to  the  Jury  to  the  plaintiff.     So 
that  the  substance  of  -  this  testimony  from 
both  sides   established   that   occasionally    at 
rare  intervals  a  straight  emery  wheel  had 
lieen  known  to  explode.    Can  It  be  said  from 
this  testimony  that  this  character  of  emery 
wheels  broke  so  often,  or  was  so  inherently 
dangerous,  that  they  can  be  characterized  as 
implements  Inherently  apt  to  break,  or  that 
they  break  witl   such   frequency  as  to  re- 
quire the  users  of  them  to  adopt  a  sort  of 
guard  or  fender  to  protect  the  workmen  in 
the  use  of  them,  or  require  the  manufactur- 
er to  abandon  this  form  of  a  wheel  and  adopt 
a  convex  wheel  with  convex  flanges  In  lieu 
thereof.     We  think  not.     If  we  are  not  to 
disregard  the  rule  announced  In  Minnler  v. 
Railway  Co.,  supra,  then,  when  an  employer 
famishes  his  servant  implements  and  appli- 
ances of  ordinary  character  for  the  work  ac- 
cording to  the  average  habits  and  ordinary 
risks  of  the  business  in  which  he  Is  engaged, 
he  has  performed  his  duty  to  his  servants. 
We  think  that  this  evidence  shows  without 
any  doubt  that  the  defendant  In  using  this 
character  of  an  emery  wheel  was  conforming 
to  the  ordinary  and  usual  practice  of  all  the 
large  manufacturing  establishments   in  the 
vicinity  of  St.  Louis  and  throughout  the  coun- 
try, and  the  mere  fact  that  now  and  then, 
in  an  experience  of  20  years,  a  witness  had 
known  of  two  or  five  explosions  of  these 
emery  wheels  In  various  parts  of  the  coun- 
try, did  not  establish  that  It  was  negligence 


on  the  part  of  the  defendant  to  use  these 
emery  wheels  in  Its  work.  So  varied  and  so 
different  were  the  methods  of  making  these 
wheels  that  It  might  well  happen  that  some 
wheel  of  a  certain  make  might  explode,  and 
yet  be  no  evidence  of  negligence  on  the  part 
of  defendant  in  using  the  wheels  of  the  man- 
ufacture of  which  the  wheel  in  evidence  was 
a  sample. 

But,  more  than  this,  the  negligence  upon 
which  this  case  Is  grounded  Is  that  the  defend- 
ant did  not  use  the  convex  wheel,  instead  of 
the  straight  wheel.  It  cannot  be  contended 
under  this  evidence  that  this  convex  wheel 
was  in  general  use  prior  to  the  injury  to  the 
plaintiff.  The  most  that  can  be  said  of  the 
testimony  on  this  point  is  that  there  was 
some  showing  that  a  convex  wheel  had  been 
Invented  prior  to  the  accident,  and  was  ou 
exhibition  in  some  of  the  stores,  and  had  been 
seen  in  use  in  two  places  only.  Whereas,  the 
defendant  in  furnishing  the  straight  wheel  was 
using  a  device  in  general  use,  and  one  which 
had  been  in  use  for  a  long  time,  and,  this  be- 
ing true,  It  must  be  held  that  the  defendant 
complied  with  the  test,  in  ttiat  it  was  exer- 
cising the  ordinary  care  exercised  by  others 
in  the  same  character  of  business,  and  as  said 
hi  Hlgghis  V.  Fanning  Co.,  196  Pa.  599,  46 
Atl.  102:  "Whatever  is  according  to  the  gen- 
eral and  usual  and  ordinary  course  adopt- 
ed by  those  In  the  same  business  is  reasonably 
safe  within  the  meaning  of  the  law.  Kehler 
V.  Schwenk,  144  Pa.  348,  22  Ati.  910,  13  L. 
R.  A.  374,  27  Am.  St  Rep.  633.  The  test  is 
negligence,  and  negligence  cannot  be  imputed 
from  the  employment  of  machinery  In  general 
use.  Reese  v.  Hershey,  163  Pa.  258,  20  Atl. 
907,  43  Am.  St.  Rep.  795."  We  thUik  It  is 
clear  that  under  the  evidence  in  this  case  up 
to  the  time,  at  least,  of  the  injury  to  plaintiff, 
the  defendant  was  not  negligent  in  failing 
to  adopt  what  is  known  as  the  convex  wheel, 
as  the  proof  was  overwhelming  that  in  all 
manufacturing  establishments  of  a  similar 
character  to  that  of  the  defendant's  this  con- 
vex wheel  was  only  in  use  by  two  of  them. 
Accordingly,  in  our  opinion.  It  was  error  to 
leave  to  the  Jury  the  question  of  negligence 
based  on  the  failure  of  the  defendant  to  adopt 
the  convex  wheel,  even  though  It  might  have 
known  that  there  was  such  a  device  at  that 
time,  as  it  was  not  bound  to  adopt  every  new 
appliance  which  might  be  devised  for  its 
work,  so  long  as  it  was  usinj:  an  appliance  Id 
general  use  by  other  similar  establishments 
in  the  same  character  of  business. 

2.  The  second  proposition  Is  that  the  de- 
fendant, with  actual  knowledge  that  emery 
wheels  were  liable  to  explode,  was  negligent 
In  not  warning  plaintiff  of  the  danger  Inci- 
dent to  working  with  emery  wheels.  But  If 
we  are  right  that  there  was  no  negligence 
on  the  part  of  the  defendant  in  using  the  said 
straight  emery  wheel  then  in  general  use, 
and  no  testimony  that  such  wheels  were  so 
inlierently  liable  to  break  up  as  to  require 
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defendant  to  take  notice  that  they  were  dan- 
gerous, It  cannot  be  said,  we  think,  that  the 
defendant  had  actual  knowledge  that  such 
wheels  were  Inherently  dangerous  to  Its  em- 
ployes. If  we  are  right  In  holding,  as  we 
have  held,  that  plaintiff  failed  to  establish 
that  the  ordinary  usage  of  the  business  re- 
quired defendant  to  use  a  convex  wheel,  then 
defendant  was  guiity  of  no  negligence  in  us- 
ing the  straight  emery  wheel,  and  no  negli- 
gence In  falling  to  warn  plaintiff  of  the  dan- 
gers Incident  to  its  use.  The  plaintiff's  own 
testimony  demonstrates  that  be  was  directed 
how  to  work  with  this  machine,  and  It  Is  not 
pretended  that  the  wheel  broke  on  account 
of  any  misuse  of  the  same  by  plaintiff,  and 
hence  the  fact  that  plaintiff  was  not  told  that 
emery  wheels  did  explode  or  break  in  some 
instances  in  no  wise  contributed  to  cause  this 
particular  one  to  break  or  explode.  The  mere 
failure  to  Inform  plaintiff  that  emery  wheels 
will  explode  at  times  had  nothing  to  do  with 
causing  this  emery  wheel  to  explode,  and  had 
he  been  told  that  emery  wheels  at  long  Inter- 
vals had  been  known  to  explode.  It  could 
not  in  any  manner  have  lessened  the  likeli- 
hood of  explosion  In  this  case. 

3.  Recurring  to  the  expert  testimony  on 
the  part  of  the  plaintiff,  it  should  be  observ- 
ed that  the  wheel,  which  exploded  In  this 
case,  was  what  was  known  as  the  "Spring- 
field, Ohio,  Safety"  pattern.  The  witness 
Schott  was  not  asked  whether  he  knew  the 
ingredients  of  that  particular  make  of  emery 
wheels,  or  whether  he  had  ever  had  any  ex- 
perience In  watching  them,  but,  on  the  con- 
trary, was  asked  the  general  question  as  to 
the  breakabllity  of  all  emery  wheels,  after 
he  had  testified  that  they  were  all  different 
In  construction.  If  this  witness  had  known 
the  constituents  of  this  Springfield  wheel, 
whether  they  were  made  like  other  wheels  he 
had  observed,  or  that  he  had  had  actual  ex- 
perience with  Springfield  wheels,  it  would 
have  been  competent  to  ask  him  as  to  the 
danger  of  explosion  of  such  wheels ;  but  we 
think  that  the  general  question  asked  him  in 
regard  to  emery  wheels  generally,  and  after 
he  had  testified  that  they  were  made  in  dif- 
ferent ways  and  out  of  different  ingredients, 
and  when  he  bad  shown  no  knowledge  of  the 
ingredients  which  entered  Into  the  composi- 
tion of  the  Springfield  wheel,  was  improper. 
The  defendant  was  not  called  upon  to  try  the 
records  on  all  different  kinds  of  emery  wheels, 
and  the  same  objection,  we  think,  obtains  as 
to  the  testimony  of  the  witness  Kerr.  He 
had  no  knowledge  of  the  Ingredients  of  the 
different  wheels,  nor  of  the  manner  of  putting 
them  together,  so  as  to  qualify  him  to  speak 
Intelligently  as  to  the  durability  and  relia- 
bility of  the  different  makes. 

4.  Again,  the  plaintiff  charges  In  his  peti- 
tion that  the  defendant  knew  that  the  said 
emery  wheel  which  exploded  and  caused  the 
plaintifTs  injury  was  known  by  the  defendant 
to  be  dangerous,  and  yet  employed  plaintiff  to 
work  at  and  upon  It    We  think  there  was  no 


evidence  to  sustain  this  charge  tliat  this  par- 
ticular emery  wheel  was  dangerous.  The  on- 
ly testimony  In  reference  to  tnis  point  on  tlie 
part  of  the  plaintiff  was  that  of  his  expert, 
who  testified  that  In  an  experience  of  22  years 
he  had  known  two  straight  wheels  to  break 
or  explode;  but  there  was  no  evidence  that 
the  defendant  had  knowledge  of  such  explo- 
sions, and,  on  the  contrary,  it  was  shoWn  that 
defendants  had  been  using  these  wheels  for 
(i  .years,  and  one  only  had  exploded,  and  that 
while  it  was  being  tested,  and  did  not  stand 
the  preliminary  test,  which  tended  only  to 
show,  not  that  this  pattern  of  wheel  was 
dangerous,  but  simply  that  this  particular 
wheel  so  being  tested  was  defective. 

The  defendant  offered  several  Instructions 
embodying  the  principles  which  we  have  al- 
ready announced,  and  they  were  refused  by 
the  court  It  is  not  necessary.  In  our  view 
of  the  case,  to  discuss  these  seriatim,  as  we 
have  reached  the  conclusion  that  there  was 
no  substantial  evidence  of  negligence  upon 
which  to  submit  the  cause  to  the  Jury;  but, 
if  there  had  been,  these  instructions  in  the 
main  should  have  been  given.  In  our  opin- 
ion there  was  no  evidence  of  negligence  on 
the  part  of  the  defendant  either  in  using  the 
straight  wheel,  from  the  explosion  of  which 
plaintiff  was  injured,  or  not  in  adopting  what 
is  known  as  the  convex  wheel,  because  at 
that  time  there  was  no  evidence  that  this 
convex  wheel  with  flanges  had  come  into  gen- 
eral use  among  manufacturing  establishments 
in  St  Louis  and  its  vicinity. 

It  results  from  what  we  have  said  that  the 
Judgment  must  be  reversed,  without  remand- 
ing. 

It  is  so  ordered. 

FOX,  P,  J.,  and  BURGESS,  J.,  concur. 


CITY  OF  ST.  LOUIS  v.  KLAUSMEIER. 

(Supreme  Court   of   Missouri.     June   6,    1908. 

Rehearing  Denied  June  26,  190a) 

1.  Municipal  Cobporations  —  Ordinances- 
Validity— Co.nsistency  WITH  Statutes. 

The  ordinances  of  the  city  of  St.  Lonifi.  in 
order  to  be  valid,  must  l>e  consistpnt  with  the 
general  laws  of  the  state,  and  must  be  in  har- 
mony with  the  legislative  policy  of  the  state, 
manifested  b^  its  general  enactments,  and  as 
provided  for  in  express  terms  by  the  Constitu- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  36,  Municipal  Corporations,  Si  1308-1314.) 

2.  Food— Municipal   Regulation  —  Consti- 
tutional Provision. 

The  enactment  of  ordinances  by  the  city  of 
St.  Louis,  supplemental  and  in  addition  to  the 
state  laws  relating  to  the  establistimcnt  of 
standards  of  purity,  and  providing  for  the  in- 
spection of  dairy  products,  is  not  prohibited,  ei- 
ther by  the  Constitution  or  by  any  of  the  laws 
of  the  state  of  Missouri,  but,  on  the  contrary,  is 
expressly  authorized  by  section  26  of  article  .1 
of  the  charter  of  the  city  of  St.  liooia  (Ann.  St. 
1900,  p.  4807). 

3.  Statutes— Confxictino  Provisions. 

In  order  that  there  be  a  conflict  between 
two  laws,  l>oth  must  contain  either  express  or 
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implied  provisions  wliich  are  inconsistent  nnd  ir- 
reconcilable with  each  other,  and  when  either  ia 
silent,  where  the  other  speaks,  there  can  be  no 
conflict  l)etween  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  44,  StatDtes,  S(  228,  2^.] 

■4.  Food— Statutory  Provisions— Municipal 
Requi^ation- Consistency  Between. 

Section  19  of  Ordinance  No.  20,808  of  the 
city  of  St  Louis,  prescribing  the  percentages 
and  standards  of  purity  of  dairy  products,  fixed, 
with  the  exception  of  one  of  the  elements  of 
ekimmed  milk,  a  lower  standard  of  strength  and 
purity  than  that  fixed  by  Scss.  Laws  1905,  p. 
las  (Ann.  St.  1906,  i  4761),  and  Sess.  Laws 
1907,  pp.  238,  246,  relating  to  the  same  subject, 
and.  in  addition,  required  certain  ingredients 
and  percentages  thereof  in  whole  milk  and  skim- 
med milk  not  called  for  b^  the  statutes.  Held, 
that  the  additional  requirements  of  the  ordi- 
nance did  not  render  it  invalid  as  inconsistent 
with  the  statutes,  except  as  to  the  skimmed  milk 
requirement,  where  the  additional  requirements 
were  not  in  conflict  with  the  statutory  require- 
ments, but  were  merely  additional  to  and  supple- 
mental of  the  statutes  in  fixing  the  standard  of 
parity,  and  where  the  city  charter  expressly  au- 
thorized the  city  council  to  establish  standards 
of  strength  and  percentages  of  purity  of  dairy 
products  and  the  power  to  provide  for  their  in- 
spection. 

3.  Mdnicipal  Oobpobations— Regulations— 
Penalties— CoNtxiCT  wiTa  State  Laws. 
Where  a  city  has  concurrent  power  with 
the  state,  it  may  prescribe  a  penalty  for  the  vio- 
lation of  its  ordinance  different  from  that  pre- 
scribed by  the  state  for  the  violation  of  a  stat- 
ute regarding  the  same  subject. 

IKri-  Note.— For  cases  in  noint.  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  S  1313.] 

6.  Same  —  Obdinakces  —  Consistency  with 
State  Statutes. 

Where  a  city  under  express  authority  of 
its  charter  enacted  an  ordinance  alone  the  same 
lines  covered  by  state  statutes,  but  the  require- 
ments of  which  fell  short  of  the  requirements  of 
the  statutes,  the  fact  that  the  ordinance  was  not 
as  broad  as  the  statutes  did  not  render  the  ordi- 
nance void  as  inconsistent  with  the  statutes. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36.  Municipal  Corporations,  S  1313.] 

7.  Food  —  State  Pood  Laws  —  Municipai, 
Reoulations— Offenses— Prosecutions.  _ 

Where  a  municipal  ordinance  prescribing 
the  percentages  and  standard  of  purity  of  dairy 
products  fixed  a  lower  standard  of  strength  and 
purity  than  that  fixed  by  the  state  statutes  re- 
lating to  the  same  subject,  but  was  not  in- 
consistent with  the  state  statute,  no  prosecu- 
tion whatever  would  lie  against  a  person  selling 
dairy  products  which  came  up  to  the  standard 
fixed  by  the  statutes ;  but,  where  he  sold  prod- 
ucts below  that  standard,  he  would  be  liable  to 
punishment  under  the  state  laws  and  not  uhder 
ibe  municipal  ordinance,  unless  the  standard  of 
strength  and  purity  fell  also  below  the  standard 
of  the  city  ordinance,  in  which  event  be  would 
be  liable  to  punishment  under  t>oth  the  ordinance 
nnd  the  statutes. 

8.  Same  —  Ordinances  —  Consistency  with 
State  Laws* 

Under  Conist.  art.  9,  J  23  (Ann.  St.  1906,  p. 
271),  providing  that  the  charter  and  ordinance  of 
a  city  should  be  in  harmony  with  and  subject  to 
the  Constitution  and  laws  of  the  state,  the  provi- 
sion of  section  19  of  Ordinance  No.  20,808  of  the 
city  of  St.  Louis,  fixing  the  total  solids  to  be 
I'ontained  in  skimmed  milk  at  not  less  than  10.5 
per  cent.,  was  inconsistent  with  Sess.  Laws 
1005,  p.  133  (Ann.  St.  1906,  §  4701),  and  Sess. 
I^ws  1907.  jpji.  238,  245,  fixing  the  standard  of 
•«,lids  at  9.2,3  per  cent.,  nnd  hence  was  void, 
Kince  it  fixed  a  higher  standard  than  that  pro- 
vided for  by  statutes,  thereby  denouncing  as  a 
crime  what  the  statutes  authorized  to  be  done. 


9.  Statutes— RepeaI/— Implied  Repeal.    • 

Repeals  by  implication  are  not  favored  at 
law,  and  must  be  strictly  construed,  and  will 
he  permitted  only  where  two  laws  are  so  incon- 
sistent and  repugnant  to  eadi  other  that  both 
cannot  stand. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  228,  229.] 

10.  Pood  —  Municipal  Regulations  —  Ordi- 
nances—Implied Repeal. 

The  fact  that  a  provision  of  a  city  ordi- 
nance fixing  the  standard  of  purity  of  dairy 
products  to  be  sold  within  the  city  was  repealed 
as  to  the  standard  for  skimmed  milk  by  statutes 
relating  to  the  standards  of  purity  of  dairy 
products,  because  they  fixed  a  higher  standard 
for  skimmed  milk  than  the  statutes,  did  not  im- 

{diedly  repeal  the  provisions  of  the  ordinance  re- 
ating  to  other  dairy  products  which  fixed  a 
lower  standard  than  did  the  statutes. 

In  Banc.  Error  to  St  Loula  Court  of  Crim- 
inal Correction;   Hiram  N.  Moore,  Judge. 

Prosecution  by  the  city  of  St.  Louts  against 
William  Klausmeier  to  recover  a  penalty  for 
violating  ordinance  prescribing  standard  of 
purity  of  dairy  products.  From  a  Judgment 
of  the  St.  Louis  court  of  criminal  correction 
quashing  the  information  on  appeal  from  the 
police  court,  the  city  brings  error.  Reversed 
and  remanded. 

This  prosecution  was  Instituted  against  the 
defendant  In  error  to  recover  a  penalty  of 
$100  for  violating  section  19  of  Ordinance  No. 
20,808  of  the  city  of  St.  Louis.  Said  section 
reads  as  follows:  "No  cream  shall  be  sold, 
offered  for  sale,  exchanged,  delivered  or  be 
transported  for  the  purpose  of  sale,  offering 
for  sale,  exchange  or  delivery,  that  contains 
less  than  twelve  per  centum  of  butter  fat,  or 
that  is  taken  from  any  Impure,  diseased,  un- 
healthy, unclean,  adulterated,  or  unwholesome 
milk,  or  mWs.  to  which  any  foreign  or  other 
substance  of  any  kind  has  been  added.  Any 
person  violating  any  of  the  provisions  of  this- 
section  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be 
fined  not  less  than  twenty-five  dollars  nor 
more  than  one  hundred  dollars  for  each  and 
every  offense."  The  complaint  charged  that 
the  defendant  in  error  carried  and  exposed 
for  sale.  In  the  city  of  St  Louis,  cream  con- 
taining less  than  12  per  centum  of  butter  fat. 
The  defendant  in  error  was  fined  In  the  police 
court  and  took  an  appeal  to  the  St.  Louis- 
court  of  criminal  correction.  In  said  last- 
mentioned  court,  the  defendant  in  error  filed 
a  motion  to  quash  the  information.  Tbe- 
court  entered  Judgment  sustaining  the  motion' 
to  quash  and  discharging  the  defendant  upon 
the  fifth  ground  set  out  in  the  said  motion  t9 
quash,  which  Is  as  follows:  "Because  said 
ordinance  is  void  as  being  Inconsistent  wittr 
the  statute  of  this  state."  After  the  case  had 
been  removed  by  writ  of  error  to  this  court 
the  defendant  in  error  filed  a  motion  to  dismiss 
the  writ  of  error,  together  with  the  cause, 
upon  the  ground  that  certain  statutes  had 
been  enacted  which  were  irreconcilably  incon- 
sistent with  the  further  enforcement  of  the 
ordinance.  The  statutes  which  are  invoked 
to  defeat  and  to  dismiss  this  prosecution  ar» 
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as  Follows:  Seas.  Laws  1005,  p.  133  (Ann.  St 
1906,  i  4761),  entitled  "Dairy  Commissioner- 
State — Terms,  Powers  and  Duties  Defined." 
Sess.  Laws  1907,  p.  246,  entitled  "Dairy  and 
Food  Commissioner."  Sess.  Laws  1907,  p. 
238,  entitled  "Crimes  and  Funisbments — ^Adul- 
teration of  Foods  and  Drugs." 

Chas.  W.  Bates  and  Cbas.  P.  Williams,  for 
plaintiff  in  error.  B.  F.  Stone,  for  defendant 
in  error. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  There  are  many  legal  propositions 
presented  and  learnedly  discussed  by  counsel 
for  both  plaintiff  and  defendant  in  error ;  but, 
when  reduced  to  their  final  analysis,  only  one 
question  remains  for  the  consideration  of  this 
court,  namely:  Was  the  ordinance  mention- 
ed,  which  was  in  force  at  the  time  of  the  in- 
stitution of  this  prosecution,  subsequently  re- 
pealed by  the  acts  of  the  Legislature  of  1905 
and  1907?  The  ordinance  in  question  fixed 
the  percentages  and  standards  of  whole  milk 
and  skimmed  milk  as  follows:  "Whole  Milk: 
Butter  fat  not  less  than  3  per  cent  Non- 
fatty  solids  not  less  than  8.5  per  cent.  Ash 
not  less  than  7  per  cent  Total  solids  not  less 
than  12.2  per  cent.  Butter  fat  to  be  deter- 
mined excluslTely  by  the  Adam's  paper  coll 
process.  Cream:  Butter  fat  12  per  cent 
Skimmed  Milk:  Total  solids  not  less  than 
10.5  per  cent.  Butter  fat  not  less  than  1.6 
per  cent  Specific  gravity  between  1.032  and 
1.038."  While  the  acts  of  the  Legislature 
mentioned  prescribed  the  following  percent- 
ages: "Whole  Milk:  Butter  fat  not  less 
than  3.25  per  cent.  Non-fatty  solids  not  less 
than  8.6  per  cent  Total  solids  not  less  than 
11.75  per  cent  (No  process  for  analysis  des- 
ignated.) Cream:  Butter  fat  18  per  cent 
Skimmed  Milk:  Total  solids  not  less  than 
9.25  per  cent."  It  is  the  contention  of  the 
plaintiff  In  error,  who  will  hereinafter  be 
called  the  plaintiff:  That  these  laws  and  the 
provisions  contained  therein  were  Intended 
for  the  guidance  of  the  state  officers  referred 
to  In  those  acts ;  that  It  was  not  the  Intention 
of  the  Legislature  to  take  away  the  powers 
of  cities  granted  by  charter  to  make  addition- 
al and  further  regulations  In  respect  to  the 
same  subject-matter;  that  the  standards  re- 
ferred to  in  the  statutes  were  Intended  to  be 
descriptive  only  of  the  state  offense;  and 
that  the  ordinances  of  the  city  of  St  Louis  in 
question  remain  unhupalred,  In  full  force  and 
effect.  The  defendant  upon  th^  other  hand, 
insists  that  there  is  an  Irreconcilable  conflict 
and  inconsistency  existing  between  the  stand- 
ards for  such  of  said  products  as  are  fixed 
by  the  ordinance  and  those  prescribed  by  the 
statutes.  These  respective  contentions  of  the 
parties  sharply  present  the  legal  proposition 
Involved  In  this  case. 

It  is  not  disputed,  but  it  is  conceded  by 
plaintiff,  that  the  acts  of  1906  and  1907  are 
general  laws  of  the  state,  and  that  they  by 
their  terms  apply  to  the  entire  state  and  to 
all  the  cities  thereof,  and  it  Is  well  settled 


that  the  ordinances  of  the  city  of  St  Louis, 
in  order  to  be  of  any  validity,  must  be  con- 
sistent with  the  general  laws  of  the  state, 
and  must  be  in  harmony  with  the  "legislative 
policy  of  the  state  manifested  by  its  general 
enactments,"  and  as  provided  for  in  express 
terms  by  the  Constitution.  This  proposition 
is  fully  supported  by  the  following  authori- 
ties: Dlllion  on  Mun.  Corps.  (4th  Ed.)  $  329 ; 
St  Louis  V.  Meyer,  185  Mo.  693,  504,  84  S.  W. 
914;  State  ex  rel.  v.  St  Louis,  117  Mo.  1,  13, 
22  S.  W.  910 ;  State  v.  Kessels,  120  Mo.  App. 
239,  96  S.  W.  494;  Ewing  v.  Hoblltzelle,  85 
Mo.  64,  7a  But  there  is  nothing  In  the  Con- 
stitution or  laws  of  the  state  which  prohibits 
the  city  council  from  enacting  ordinances  sup- 
plemental of  and  In  addition  to  the  state 
laws  in  the  establishment  of  standards  ot 
purity  and  providing  for  the  Inspection  of 
dairy  products.  In  fact  section  26  of  article 
3  of  the  charter  of  the  city  of  St  Louis  (Ann. 
St  1906,  p.  4807),  expressly  authorizes  the 
enactment  of  Just  such  an  ordinance  as  the 
one  here  in  question,  and  the  validity  of  this 
particular  ordinance  has  been  repeatedly  sus- 
tained and  upheld  by  this  court.  City  of 
St  Louis  V.  Llesslng,  190  Mo.  464,  89  S.  W. 
611,  1  L.  R.  A.  (N.  S.)  918,  100  Am.  St  Rep. 
774;  St  Louis  V.  Orafeman  Dairy  Co.,  190 
Mo.  492,  89  S.  W.  617,  1  L.  R.  A.  (N.  S.)  93C ; 
St  Louis  V.  Blppen,  201  Mo.  528,  100  S.  W. 
104& 

This  brings  us  to  the  vital  question  in- 
volved in  this  case:  Are  the  acts  of  1905  and 
1907,  prescribing  the  percentages  and  stand- 
ards of  purity  of  dairy  products  and  pro- 
viding for  their  inspection,  in  confiict  with 
the  ordinance  in  question,  which  deals  with 
the  same  subjects?  The  ordinance  in  every 
instance,  excepting  one,  fixes  an  equal  or  a 
lower  standard  of  strength  and  purity  than 
that  fixed  by  the  statute.  The  exception 
mentioned  relates  to  one  of  the  elements  of 
skimmed  milk.  The  ordinance  fixes  the  total 
solids  of  skimmed  milk  at  not  less  than  10.5 
per  cent,  while  the  statute  fixes  the  total 
solids  at  9.25  per  cent.  The  ordinance  also 
requires  certain  ingredients  and  percentages 
thereof  in  whole  milk  and  In  skimmed  milk 
which  are  not  called  for  by  the  statutes. 
Those  things  called  for  by  the  ordinance  and 
not  by  the  statute  are  as  follows:  In  whole 
milk,  ash  not  less  than  7  per  cent,  and  iu 
skimmed  milk,  butter  fat  not  less  than  1.5 
per  cent ;  specific  gravity  between  1.032  and 
1.038.  We  suppose  It  will  not  be  claimed, 
nor  could  It  be  logically  contended,  that  there 
could  be  a  conflict  between  the  statute  and 
the  ordinance  regarding  those  matters  called 
for  in  the  latter,  and  upon  which  the  statute 
Is  silent  In  order  to  be  a  conflict  of  any 
kind,  two  things  must  of  necessity  exist  and 
when  it  Is  contended  that  there  is  a  conflict 
between  two  laws  both  must  contain  either 
express  or  Implied  provisions  which  are  In- 
consistent and  irreconcilable  with  each  other 
If  either  la  silent  where  the  other  speaks, 
there  can  be  no  conflict  between  them.    Tlte 
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ordinance  In  those  particulars  Is  but  addi- 
tional to  and  supplemental  of  tlie  statute  in 
axing  the  standard  and  purity  of  dairy  prod- 
ucts to  be  sold  in  the  city  of  St.  Louis. 
Those  requirements  of  the  ordinance  are  not 
in  conflict  with  the  statute,  and  there  Is 
nothing  Is  the  letter  or  spirit  of  the  statute 
which  prohibits  the  city  from  adding  those 
requirements,  while,  upon  the  other  hand, 
the  charter  of  the  city  In  express  terms 
grants  it  the  powers  here  claimed  for  It.  If 
It  can  re-enact  only  such  laws  as  are  enacted 
by  the  Legislature,  then  the  grant  of  such 
power  to  the  city  would  be  rain  and  useless 
in  its  object  and  purposes;,  the  test  being: 
There  must  be  such  inconsistency  between 
the  provisions  of  the  ordinance  and  the  stat- 
ute as  to  annul  the  former.  St.  Louis  r.  Cof- 
ferata,  24  Mo.  94;  City  t.  De  Lassus,  206 
Mo.  578,  104  S.  W.  12.  And  it  is  equally  well 
established  that,  where  a  city  has  concur- 
rent powers  with  the  state,  it  may  prescribe 
a  penalty  for  the  violation  of  its  ordinances 
different  from  that  prescribed  by  the  state 
for  the  violation  of  a  statute  regarding  the 
same  subject-matter.  Hill  v.  St.  Louis,  150 
Mo.,  loc.  cit  187,  60  8.  W.  116,  and  cases 
cited. 

That  being  true,  then  we  are  unable  to  dis- 
tinguish on  principle  why  the  city  of  St 
Louis,  which  has  express  authority  to  es- 
tablish standards  of  strength  and  percentages 
of  purity  of  dairy  products,  and  the  jwwer  to 
provide  for  their  inspection,  may  not  by 
ordinance  fix  a  lower  standard  and  percentage 
of  strength  and  purity  than  that  fixed  by  the 
state  law.  It  must  be  conceded  that,  even 
though  the  city  possesses  the  power  to  pass 
such  ordinances,  it  is  not  compelled  to  do  so. 
If  it  sees  proper,  it  may  enact  no  ordinance 
whatever  upon  the  subject  and  rely  exclu- 
sively upon  the  state  law  for  protection 
against  the  sale  of  impure  milk  and  butter. 
If  the  city  can  entirely  decline  to  legislate 
npon  the  subject,  then  why  may  she  not  par- 
tially decline;  that  is,  why  may  she  not  leg- 
islate so  far  along  the  lines  covered  by  the 
statute  and  no  further?  The  legal  effect  of 
such  an  ordinance  would  not  be  to  authorize 
the  sale  of  dairy  products  which  do  not  equal 
the  standards  fixed  by  the  state.  It  would 
merely  Impose  a  penalty  for  selling  such 
products  that  do  not  come  up  to  the  standards 
fixed  by  the  city,  and  thereby  in  no  manner 
hiterfere  with  the  state  law.  No  good  reason 
has  been  pointed  out  why  the  city  may  not 
remain  inactive  so  long  as  milk  dealers  do 
not  sell  milk  below  a  certain  standard,  even 
though  that  standard  may  be  lower  than  that 
fixed  by  the  Legislature  of  the  state.  Nor 
are  we  able  to  see  any  valid  objection  that 
can  be  urged  against  an  ordinance  prescribing 
a  penalty  for  selling  dairy  products  at  a  stand- 
ard below  that  fixed  by  the  state.  The  city 
might  wisely  rely  upon  the  state  law  for  pro- 
tection against  such  Illegal  sales,  unless  the 
products  so  sold  fell  below  a  certain  stand- 
ard of   purity    fixed  by   ordinance,   and   at 


the  same  time  prescribe  a  penalty  for  sell- 
ing such  products  which  fall  below  the  stand- 
ard fixed  by  ordinance.  While  such  ordi- 
nance might  not  be  as  broad  as  the  statute, 
yet  it  would  not  be  inconsistent  with  the 
statute  on  that  account.  Both  would  pro- 
ceed along  the  same  lines,  but  the  require- 
ments of  the  former  would  fall  short  of  the 
requirements  of  the  latter.  This,  however, 
would  not  render  the  ordinance  void,  as  was 
held  In  the  case  of  City  of  St.  Louis  v.  De 
Lassus,  205  Mo.  678,  104  8.  W.  12.  If  a  per- 
son sells  dairy  products  in  the  city  of  St. 
Louis  which  come  up  to  the  standard  of 
strength  and  purity  fixed  by  the  state,  then 
he  would  be  guilty  of  no  offense  either  under 
the  state  law  or  the  ordinances  of  the  city; 
but,  If  he  should  sell  such  products  which  do 
not  come  up  to  that  standard,  then  he  would 
be  liable  to  punishment  under  the  state  law 
and  not  under  the  ordinance,  unless  the  stand- 
ard of  strength  and  purity  thereof  should 
also  fall  below  the  standard  prescribed  by  the 
city  ordinance.  In  which  event  he  would  be 
liable  to  prosecution  and  punishment  under 
both.  Such  has  l>een  the  ruling  of  this 
court  for  many  years,  as  Is  shown  by  the  fol- 
lowing cases:  St  Louis  v.  Cofferata,  24  Mo. 
94 ;  St  Louis  v.  De  Lassus,  205  Mo.  578,  104 
S.  W.  12;  State  v.  Mulr,  164  Mo.  610,  65  S. 
W.  285;  State  v.  Qustin,  152  Mo.  108,  53  S. 
W.  421;  Canton  v.  McDaniel,  188  Mo.  228, 
86  S.  W.  1002;  Hill  v.  St.  Louis,  159  Mo., 
loc.  cit  167,  60  S.  W.  116 ;  St  Louis  v.  Bentz, 
11  Mo.  61. 

In  the  particulars  Just  considered  we  are 
of  thp  opinion  that  there  is  no  conflict  be- 
tween the  ordinance  and  the  statutes  men- 
tioned, and  for  the  reasons  stated  the  latter 
does  not  repeal  the  former  as  to  the  matters 
indicated:  but  so  much  cannot  be  said  of 
the  standard  of  solids  prescribed  by  the  ordi- 
nance for  skimmed  milk.  For  skimmed  milk 
the  ordinance  fixed  the  total  solids  at  not  less 
than  10.5  per  cent,  while  the  statute  fixes 
it  at  9.25  per  cent  In  this  particular  there  Is 
a  clear  conflict  between  the  statute  and  the 
ordinance,  for  a  person  might  sell  skimmed 
milk  containing  9.25  per  cent  of  solids,  as 
prescribed  by  the  state  law,  and  still  be  guilty 
of  an  offense  under  the  ordinance.  In  oth- 
er words,  the  ordinance  denounces  that  to 
be  a  crime  which  the  statute  authorizes  to 
be  done.  That  cannot  be  true,  because  sec- 
tion 23  of  article  9  of  the  Constitution  ex- 
pressly provides  that  the  charter  and  ordi- 
nances of  the  city  stiall  be  in  harmony  with 
and  subject  to  the  Constitution  and  laws  of. 
the  state.  To  hold  otherwise  would  be  to 
subject  the  statute  of  the  state  to  the  opera- 
tion of  the  ordinance  of  the  city.  Dillon  on 
Mun.  Corps.  (4tb  Ed.)  $  329;  St  Louis  v. 
Meyer,  185  Mo.  593,  84  S.  W.  914. 

We  are  therefore  clearly  of  the  opinion  that 
the  clause  of  the  ordinance  Just  mentioned 
is  in  direct  conflict  with  the  acts  of  the  Leg- 
islature mentioned,  and  is  repealed  by  neces- 
sary Implication;  but  what  bearing  does  that 
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holdlng  have  npon  the  defendant  In  this 
case?  It  must  be  borne  in  mind  that  he  is 
not  charged  with  gelling  skimmed  milk  of 
any  standard,  but  with  selling  cream,  in  viola- 
tion of  section  19  of  the  ordinance,  contain- 
ing less  than  12  per  cent  of  tratter  fat  The 
defendant's  contention  in  that  regard  is  that 
a  repeal  of  any  portion  of  the  ordinance  op- 
erates as  a  repeal  of  the  entire  ordinance. 
We  are  miable  to  lend  onr  assent  to  that 
contention.  The  law  does  not  favor  repeals 
by  Implication,  and  must  be  narrowly  and 
strictly  construed,  and  will  be  permitted  only 
where  the  conflict  is  so  inconsistent  and 
repugnant  to  each  other  that  both  laws  can- 
not stand  together.  State  ex  rel.  v.  Hopkins, 
87  Mo.  519 ;  Manker  v.  Faulhaber,  94  Mo.  430, 
6  S.  W.  372.  Clearly,  under  this  rule,  the 
other  portions  of  the  ordinance  are  not  re- 
pealed, for  the  reason  before  stated,  namely, 
the  statute  and  the  ordinance  in  all  other 
respects  stand  together.  Thus  viewing  the 
case,  we  most  conclude  that  the  court  of 
criminal  correction  committed  reversible  er- 
ror in  quashing  the  Information. 

It  is  therefore  ordered  that  the  Judgment 
be  reversed,  and  the  cause  remanded,  to 
be  proceeded  with  in  conformity  to  the  views 
herein  expressed.  All  concur,  except  VALr 
LIANT,  J.,  absent 


CITY  OF  ST.  LOUIS  v.  WORTMAN. 

(Supreme   Court   of   Missouri.     June   6,   1908. 
Rehearing  Denied  June  26,  1908.) 

1.  Statutes— Subjects  and  Titles. 

Acts  1905,  p.  135,  §  5  (Ann.  St.  1906,  { 
4761-5),  entitled  "An  act  to  create  the  office  of 
state  dairy  commissioner,  and  to  define  his  term 
of  service,  duties  and  powers,"  defines  creamer- 
ies, public  dairies,  butter  and  cheese  factories, 
and  provides  that  in  all  prosecutions  under  tlie 
laws  pertaining  to  tlie  production,  sale,  and 
distribution  of  dairy  products,  the  standard  of 
purity  and  the  definition  of  such  products  shall 
be  such  as  are  adopted,  recojjnized,  and  publish- 
ed by  the  officials  of  the  United  States  Depart- 
ment of  Agriculture,  and  tliat  whosoever  shall 
sell  or  offer  or  expose  for  sale  anywhere  in  the 
state  milk  or  crenm  containing  any  foreign  sub- 
stance or  preservative  of  any  kind  whatsoever 
injurious  to  health  shall  t>e  guilty  of  a  misde- 
meanor, and  on  conviction  fined  not  less  than 
$10  nor  more  than  $100  for  such  offense.  Held, 
that  the  provisions,  attempting  to  establish  the 
standard  of  purity  of  dairy  products,  and  pro- 
viding for  the  prosecution  and  punishment  of 
persons  violating  the  provisions,  were  not  ger- 
mane to  the  matters  expressed  in  the  title,  and 
hence  that  portion  of  the  section  was  invalid, 
under  Const,  art.  4.  $  28  (Ann.  St.  1906,  p.  185), 
providing  that  no  bill  shall  contain  more  than  one 
HUbject,  which  shall  l>e  clearly  expressed  in  its  title. 

2.  S.4ME  —  CONSTITUTIOHAI,    PROVISION  —  OB- 
JECT. 

The  object  of  the  provisions  of  the  organic 
law,  requiring  an  act  to  contain  only  one  sub- 
ject, to  l>e  clearly  expressed  in  its  title,  was  to 
have  the  title,  like  a  guideboard,  indicating  the 
general  contents  of  the  act,  and  containing  tiut 
one  general  subject,  which  might  be  expressed 
in  a  few  or  a  greater  number  of  words,  which, 
if  tliey  con.Ktitutod  only  one  general  subject,  and 
did  not  mislead  as  to  what  the  act  contained. 


and  were  not  designed  as  a  cover  to  vicions  and 
incongruous  legislation,  would  be  a  sufficient 
compliance  with  the  constitutional  requirement. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Oig. 
vol.  44,  Statutes,  {g  136-139.] 

3.  Sake. 

Courts  are  vested  with  no  dispensing  power 
in  relation  to  the  title  of  statutes,  and  canaot 
enlarge  the  scope  of  the  title  of  an  act  to  make 
it  a  sufficient  compliance  with  the  constitutioixa.1 
requirements  that  the  subject  of  the  act  be 
clearly  expressed  in  the  title,  since  the  Constitu- 
tion has  made  the  title  the  conclusive  index  to 
the  legislative  intent  aa  to  what  shall  have  ox>- 
eration. 

4.  Municipal  Oobpobaitons  — Ordinances^ 
Implied  Repeal. 

Section  17  of  Ordinance  No.  20.808  of  the 
city  of  St.  Louis,  providing  that  no  foreign  sul>- 
stance  of  any  kind  shall  be  placed  in  milk  ox- 
cream  for  "any  purpose  whatsoever,"  would  be 
repealed  by  implication  by  Acts  1905,  p.  ly.'i.  § 
5  (Ann.  St  1906,  «  4761-.'5),  providing  that  no 
foreign  suiwtance  or  preservative  of  any  kind 
whatsoever  shall  be  placed  in  milk  or  cream 
"which  is  injurious  to  health,"  if  that  act  was 
constitutional,  since  the  provisions  were  so  in- 
consistent that  they  could  not  stand  together ; 
the  ordinance  prohibiting  the  placing  of  any 
foreign  substance  and  preservative  in  milk  or 
cream  for  any  purpose,  while  the  statute  only 
prohibits  the  placm^  therein  of  foreign  Buh- 
stances  which  are  injurious  to  health. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  271.] 

5.  Same— iNVALiDiTT  of_ Repeai/— Statutes. 

An  ordinance,  inconsistent  with  a  state  law 
invalid  because  not  clearly  expressing  tlie  sub- 
ject of  the  act  in  the  title,  was  not  repealed  bj 
implication. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  271.] 

6.  OoMMEBCE— Interstate    Commerce— Reotj- 
LATioN— Sales— Original  Packages. 

Sales  of  dairy  products,  consisting  of  inter- 
state shipments  soid  in  the  original  unbroken 
packages,  are  governed  by  the  acts  of  Congress, 
and  not  by  state  laws,  and  hence  are  not  sub- 
ject to  a  city  ordinance  prohibiting  the  use  in 
such  products  of  formaldehyde  or  other  foreign 
substances  or  preservatives. 

7.  Same. 

Where  original  packages  containing  dairy 
products,  consisting  of  interstate  shipments,  are 
broken,  and  the  products  are  sold  m  different 
packages  from  those  in  which  they  were  ship- 
ped into  the  state,  the  transactions  are  changed 
from  interstate  to  intrastate  commerce,  aud  be- 
come subject  to  stale  laws. 

8.  Municipal   Corporations — Ordinances — 
Repeal. 

Acts  1907,  p.  239,  §  4,  d.  5,  entitled  "An  act 
to  prohibit  the  manufacture  and  sale  of  foods. 
•  *  •  and  prescribing  penalties  for  violation 
thereof,"  provides  that  food  shall  be  deemed  to- 
be  adulterated  if  it  contains  any  added  substance 
which  is  poisonous  or  injurious  to  health.  Sec- 
tion 17  of  Ordinance  No.  20,808  of  the  city  of 
St.  Louis  prohibits  the  adding  to  milk  and  cream 
of  any  foreign  substance  of  whatsoever  kind  for 
any  purpose.  Held,  that  the  ordinance  and  stat- 
ute are  so  inconsistent  and  repugnant  that  they 
cannot  both  stand,  as  the  ordinance  prohibits 
adding  any  foreign  substance,  whether  poisonous 
or  injurious  to  health  or  not,  while  the  statute 
prohibits  only  adding  foreign  substances  which 
are  poisonous  or  injurious  to  health,  and  hence 
the  ordinance  is  repealed  by  necessary  implica- 
tion, nnd  a  prosecution  cannot  be  maintained 
thereunder. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  271.] 
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9.  Food — Pood  Laws— Fobkign  Substarobb 
— quantitt  of. 

Under  Acta  1907,  p.  239,  i  4,  cl.  5,  making 
it  a  misdemeanor  to  place  any  forei|;n  substance 
in  food  of  anjr  kind  "in  any  quantity"  for  any 
purpose  which  ia  poisonoua  or  injurious  to  health, 
a  prosecution  can  be  maintained  for  putting 
formaidehyde  in  milk,  such  sul»tance  being  a 
poison,  even  thoneh  the  quantity  placed  in  the 
milk  was  so  small  that  it  was  not  aafficient  to 
cause  death  or  injury  to  health. 

10.  Same. 

Acta  1907,  p.  242,  {  12,  prOTiding  that  no 
dealer  in  dairy  producta  shall  be  prosecuted  un- 
der the  act  when  he  can  establish  a  guaranty  aa 
provided  in  the  national  food  and  drug  act,  aih 
proved  June  30,  1906  (Act  June  30, 1906,  c.  3915, 
34  Stat.  768  [U.  S.  Oomp.  St.  Supp.  1907,  p. 
!>2S]),  or  a  guaranty  si^ed  by  a  wholesaler,  job- 
l>er,  or  manufacturer  either  residing  within  the 
state  or  who  shall  have  complied  with  the  lequire- 
luents  for  service  of  process  in  proceedings  under 
the  act,  to  the  effect  that  the  products  are  not 
adulterated  or  misbranded  in  the  original  un- 
broken packages,  does  not  militate  against  the 
liability,  under  the  act  of  dealers  in  food  and 
dairy  products,  for  placing  therein  substances 
whidt  are  "poisonoua  or  injurious  to  health  in 
any  quantity  for  anjr  purpose  whatsoever" ;  the 
meaning  of  the  section  being  merely  to  relieve 
the  dealer  of  the  necessity  of  analyzing  each  and 
every  unbroken  package  sold  or  consigned  to  bim, 
and  to  authorize  him  to  sell  from  such  packages, 
under  the  guaranty  mentioned  therein,  proviaed 
the  wholesaler,  jobber,  or  manufacturer  has  com- 
plied with  the  provisions  of  the  section. 
11.  MUWICIPAI,  COBPOBATIOirS— Obdinances— 

Pkosecxjtion  roB  Violation  —  Effect  of 

Repeat,  of  Ordinance. 
T^Hiere  there  is  no  oaving  clause  in  a  stot- 
nte  repealing  a  city  ordinance,  providing  that 
the  statute  shall  not  apply  to  offenses  already 
•"ommitted.  the  repealing  statute  operates  to  re- 
lieve a  defendant  being  prosecuted  under  the 
ordinance  for  an  offense  committed  liefore  the 
enactment  of  the  statute,  and  the  omission  of 
the  saving  clause  in  the  statute  cannot  be  sup- 
plied by  an  ordinance  of  the  city  containing 
such  a  clause. 

FKd.  Note. — For  oases  in  noint,  spf*  Cent.  Dig. 
voU  36,  Municipal  Corporations,  {  267;  vol.  14, 
Criminal  Law,  S  17.] 

In 'Banc.     Error  to   St   Louis  Coart  of 

Criminal  Correction;    Ulram  N.  Moore,  Judge. 

ProaecntioD  Instittited  by  the  dty  of  St. 
Louis  against  Henry  Wortman  to  recover 
penalty  for  violating  ordinance  prescribing 
standard  of  purity  of  dairy  products.  From 
a  judgment  of  the  St.  IjOuIs  court  of  crimi- 
nal correction  quashing  the  information  on 
appeal  from  the  police  court,  the  city  brings 
error.     Affirmed. 

It  is  conceded  by  the  defendant  in  er- 
ror that  the  plalntltrs  statement  of  the  case 
b  full  and  fair,  and  for  economy  of  time  I 
will  adopt  that  statement  as  the  statement  of 
«>urt,  which  Is  as  follows:  "This  was  a 
prosecution  Instituted  by  the  city  attorney 
of  the  city  of  St.  Louis  against  Henry  Wort- 
man,  the  defendant  in  error,  to  recover  a  pen- 
alty of  $100  for  the  violation  of  section  17  of 
Ordinance  20,808,  approved  August  27,  1902. 
Section  17  of  the  city  ordinance,  upon  which 
the  prosecution  was  founded.  Is  as  follows: 
'Sec.  17.  Any  person,  firm  or  corporation, 
who  sbflll  sell,  expose  for  sale,  exchange,  de- 
liver, dispose  of  or  transport,  convey,  carry, 
or  with  any  such  Intent  as  aforesaid  have  In 


bis  or  her  care,  custody,  control  or  posses- 
sion, any  milk  or  cream  having  therein,  or 
containing  any  foreign  substances  of  an;- 
kind  whatever,  or  coloring  matter,  or  any 
adulteration  or  preservative,  whether  for  the 
purpose  of  artificially  Increasing  the  quality 
of  the  milk  or  cream,  or  for  preserving  the 
condition  or  sweetness  thereof,  or  for  any 
purpose  whatever,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  on  conviction  thereof 
shall  be  fined  not  less  than  twenty-five  dol- 
lars nor  more  than  one  hundred  dollars  for 
each  and  every  offense.'  The  information  In 
this  case  charged  that  the  defendant  In  er- 
ror carried  and  exposed  for  sale.  In  the  city 
of  St  Louis,  skimmed  milk,  containing  a 
preservative  known  as  formaldehyde.  The 
defendant  in  error  was  fined  in  the  police 
court  and  took  an  appeal  to  the  St  Louis 
court  of  criminal  correction.  In  said  last- 
mentioned  court,  the  defendant  In  error  filed 
a  motion  to  quash  the  information.  The 
court  entered  judgment  sustaining  the  motion 
to  quash  and  discharging  the  defendant  upon 
the  fifth  ground  set  out  in  the  said  motion 
to  quash,  which  Is  as  follows :  'Because  said 
ordinance  Is  void  as  being  Inconsistent  with 
the  statute  of  this  state.'  After  the  case  had 
been  removed  by  writ  of  error  to  this  court, 
the  defendant  In  error  filed  a  motion  to  dis- 
miss the  writ  of  error,  together  with  the 
cause,  upon  the  ground  that  certain  statutes 
had  been  enacted  which  were  irreconcilably 
inconsistent  with  the  further  enforcement  of 
the  ordinance.  The  statutes  which  are  In- 
voked to  defeat  and  to  dismiss  this  prose- 
cution are  as  follows:  Sess.  Laws  1905,  p. 
133  (Ann.  St  1906,  $  4761),  entitled  'Dairy 
Commissioner — State — ^Terms,  Powers  and 
Duties  Defined.'  Sess.  Laws  }907,  p.  246,  en- 
titled 'Dairy  and  Food  Commissioner.'  Sess. 
Laws  1007,  p.  238,  entitled  'Crimes  and  Pun- 
ishments —  Adulteration  of  Foods  and 
Drugs.' " 

Chas.  W.  Bates  and  Charles  P.  Williams, 
for  plaintiff  in  error.  Wm.  L.  Bohuenkamp, 
for  defendant  in  error. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  Counsel  in  this  case,  as  in  the  case 
of  City  of  St.  Louis  v.  William  Klausmeler 
(decided  at  this  term)  112  S.  W.  516,  have  pre- 
sented and  discussed  many  legal  questions, 
most  of  which  have  been  disposed  of  by  this 
court  In  a  series  of  cases,  known  as  the  "Milk 
Cases."  reported  In  190  Mo.  464-524,  89  S.  W. 
611-628.  No  wise  or  useful  purpose  would 
be  served  by  reopening  or  discussing  those 
questions  again  in  this  case.  The  questions 
presented  by  this  record,  not  common  to  those 
presented  In  those  cases,  are  but  three  In 
number,  and  they  are  as  follows:  First  Is 
Acts  1905,  p.  135,  §  5,  entitled,  "An  act  to 
create  the  office  of  state  dairy  comniLssIoner 
and  to  define  his  term  of  service,  duties  and 
powers,"  constitutional?  Second.  Is  section 
17  of  Ordinance  No.  20.S(J8  of  the  citj-  of  SL 
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Ivouls  repealed  by  the  acts  of  1905  and  1907 
before  mentioned?  Third.  Have  dealers  In 
dairy  products  the  right  under  said  ordi- 
nance to  sell  or  offer  for  sale  In  the  city  of 
St.  Louis  milk,  cream,  butter,  and  other  such 
products  which  contain  formaldehyde  or  oth- 
er foreign  substances?  We  will  consider 
these  three  propositions  In  the  order  stated. 
It  Is  the  first  contention  of  the  plaintiff 
that  the  act  of  1905  mentioned  Is  unconsti- 
tutional and  void  for  the  reason  that  it  was 
not  enacted  in  accordance  to  the  mandate  of 
section  28  of  article  4  of  the  Constitution  of 
the  state.  That  provision  of  the  Constitution 
reads  as  follows:  "No  bill  •  *  •  shall 
contain  more  than  one  subject,  which  shall 
be  clearly  expressed  In  Its  title."  The  act  of 
1005,  now  under  consideration,  is  entitled  as 
follows :  "An  act  to  create  the  office  of  state 
dairy  commissioner,  and  to  define  bis  term  of 
service,  duties  and  powers."  Section  S  of 
the  act  points  out  the  duties  of  the  commis- 
sioner, and  therein  provides  that:  "It  shall 
be  the  duty  of  the  state  dairy  commissioner 
to  Inspect  or  cause  to  be  Inspected  all  cream- 
eries, public  dairies,  butter  and  cheese  fac- 
tories at  least  once  a  year,  and  oftener  If 
possible,  prescribe  such  reasonable  rules  and 
regulations  for  their  operation  as  be  deems 
necessary  to  fully  carry  out  the  provisions  of 
laws  now  In  force  or  that  may  be  hereafter 
enacted  relative  to  dairy  products  for  the 
promotion  and  maintenance  of  public  health 
and  safety.  •  •  •  He  shall  keep  on  hand 
a  supply  of  standard  test  tubes  or  bottles 
and  milk  measures  or  pipettes  adapted  to 
the  use  of  each  milk  testing  machine  the  man- 
ufacturers or  dealers  of  which  have  filed  with 
the  state  dairy  commissioner  a  certificate 
from  the  director  of  the  Missouri  agricultural 
experiment  station  that  said  milk  testing  ma- 
chine when  properly  operated  will  produce 
accurate  measurements  of  butter  fat,  and  to 
furnish  same  at  actual  cost  to  any  person  de- 
siring them,  upon  written  request  therefor, 
such  tubes,  bottles,  measures  and  pipettes  to 
be  stamped  with  the  letters  'S.  D.  C  as  cer- 
tifying to  their  accuracy."  Section  4  of  the 
act  points  out  the  powers  of  the  commission- 
er, and  therein  provides:  "In  the  perform- 
ance of  his  official  duty  the  state  dairy  com- 
missioner Is  hereby  authorized  and  empower- 
ed to  enter  during  business  hours  all  cream- 
eries, public  dairies,  butter  and  cheese  fac- 
tories or  other  places  where  dairy  products 
are  sold  or  kept  for  sale,  for  the  purpose  of 
Inspecting  same;  to  take  samples  anywhere 
of  any  dairy  product,  or  Imitation  thereof, 
suspected  of  being  made  or  sold  In  violation 
of  law,  and  cause  the  same  to  be  analyzed  or 
satisfactorily  tested  by  the  State  Agricultural 
College  chemist,  .and  such  analysis  or  test 
shall  be  recorded'  and  preserved  as  evidence, 
and  the  certificate  of  such  test,  when  sworn 
to  by  such  chemist,  shall  be  admitted  In  evi- 
dence In  all  prosecutions  that  may  result  un- 
der the  operations  of  this  act."  Section  5  of 
the  act  and  the  section  objected  to  defines 


what  creameries, .  public  dairies,  butter  and 
cheese  factories  shall  be,  and  further  pro- 
vides that:  "In  all  prosecutions  and  pro- 
ceedings for  the  enforcement  in  any  of  the 
courts  of  this  state,  of  all  laws  and  regula- 
tions of  whatsoever  nature  now  in  force,  or 
that  may  hereafter  be  enacted  pertaining  to 
the  production,  sale,  and  distribution  of 
dairy  products  of  any  kind  whatsoever,  the 
standard  of  purity  and  the  definition  of  said 
products,  shall  be  such  as  are  now,  or  may 
hereafter  be  adopted,  recognized  and  publish- 
ed by  the  officials  of  the  United  States  De- 
partment of  Agriculture,  and  whosoever  shall 
sell,  or  offer*  or  expose  for  sale  anywhere  In 
this  state,  milk  or  cream  containing  any  for- 
eign substance  or  preservative  of  any<  kind 
whatsoever  Injurious  to  health,  shall  be 
guilty  of  a  misdemeanor  and  on  conviction 
fined  not  less  than  ten  dollars  nor  more  than 
one  hundred  dollars  for  each  offense." 

It  will  be  seen  from  reading  the  title  of 
the  act  that  It  only  authorizes  the  passage  of 
an  act  creating  the  office  of  state  dairy  com- 
missioner, the  term  of  bis  service,  bis  duties 
and  powers,  while  the  act  Itself  not  only 
creates  that  office  and  defines  hlS'  term  of 
service,  duties,  and  powers,  but  goes  one  step 
further,  and  by  section  5  thereof  attempts 
to  establish  the  standard  of  strength  and 
purity  of  all  dairy  products,  and  provides 
that  whosoever  shall  sell  or  offer  for  sale 
any  of  such  products  containing  any  foreign 
substance  or  preservative  of  any  kind  in- 
jurious to  health  shall  be  guilty  of  a  mis- 
demeanor and  on  conviction  shall  be  punish- 
ed by  a  fine  of  not  less  than  $10  nor  more 
than  $100.  The  plaintiff  Insists  that,  If  the 
validity  of  said  section  is  tested  by  the  con- 
stitutional provision  before  quoted,  then  that 
portion  of  It  which  establishes  the  standard 
of  strength  and  purity  of  dairy  products 
and  prescribes  the  penalty  for  their  adultera- 
tion Is  unconstitutional  and  void,  for  the  rea- 
son that  they  are  not  expressed  or  mentioned 
In  the  title  of  the  act  Counsel  for  defend- 
ant concede  that  the  matters  mentioned  are 
not  expressed  In  the  title  of  the  act,  but  con- 
tend that  they  are  germane  to  the  matters 
which  are  stated  therein,  and  for  that  rea- 
son the  section  Is  valid  notwithstanding 
said  omission,  for  the  reason  that  matters 
found  In  the  body  of  the  act  and  which  are 
germane  to  those  stated  In  the  title  need 
not  be  stated  in  the  latter.  If  defendant's 
major  premise  Is  correct,  then  his  conclu- 
sion must  necessarily  follow  from  the  re- 
peated decisions  of  this  court;  but,  if  the 
matters  stated  In  section  5  of  the  act  are 
not  germane  to  those  stated  In  the  title,  then 
under  the  plain  mandate  of  the  Constitution 
we  must  hold  that  part  of  the  section  to  be 
invalid.  This  brings  us  to  the  point  where 
we  must  determine  whether  the  matters  stat- 
ed In  section  5  are  Independent  of  and  out- 
side of  the  title  of  the  act,  or  whether  they 
are  germane  to  those  expressed  therein. 
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This  court,  Id  discussing  tbis  qnestion  In 
the  case  of  St.  Louis  v.  Weitzel,  130  Mo., 
loc.  clt.  616,  81  S.  W.  1045.  used  the  follow- 
ing language:  "The  evident  object  of  the 
oiganic  law  relative  to  the  title  of  an  act 
-was  to  have  the  title  like  a  guldeboard,  in- 
-dicating  the  general  contents  of  the  bill,  and 
containing  but  one  general  subject,  which 
might  be  expressed  in  a  few  or  a  greater 
number  of  words.  If  those  words  only  con- 
stitute one  general  subject,  if  they  do  not 
mislead  as  to  what  the  bill  contains.  If  they 
are  not  designed  as  a  cover  to  vicious  and 
incongruous  legislation,  then  the  title  can 
-stand  on  its  own  merits  as  an  honest  title  and 
does  not  infringe  on  constitutional  prohibi- 
tions." Judge  Cooley,  in  treating  this  ques- 
tion, in  his  valuable  work  on  Ck)nstltutional 
Limitations,  at  page  205  (7th  Bd.)  used  this 
language:  "It  may  therefore  be  assumed  as 
settled  that  the  purpose  of  these  provisions 
was:  •  *  •  Second,  to  prevent  surprise 
or  fraud  upon  the  Legislature  by  means  of 
provisions  in  bills  of  which  the  titles  gave 
no  intimation,  and  whlcb  might  therefore  be 
-overlooked  and  carelessly  and  unintentional- 
ly adopted;  and,  third,  to  fairly  apprise  the 
people  through  such  publication  of  legisla- 
tive proceedings  as  is  usually  made  of  the 
subjects  of  legislation  that  are  being  con- 
sidered, in  order  that  they  may  have  oppor- 
tunity of  being  heard  thereon  by  petition 
or  otherwise,  if  they  shall  so  desire."  And 
continuing,  on  page  212,  he  says:  "The  courts 
cannot  enlarge  the  scope  of  the  title.  They 
are  vested  with  no  dispensing  power.  The 
Constitution  has  made  the  title  the  conclu- 
sive index  to  the  legislative  intent  as  to  what 
shall  have  operation.  It  is  no  answer  to 
say  that  the  title  might  have  been  more 
•comprehensive.  If,  In  fact,  the  Legislature 
had  not  seen  fit  to  make  it  so.  Thus  an  act 
concerning  promissory  notes  and  bills  of  ex- 
change provided  that  all  promissory  notes, 
bills  of  exchange,  or  other  instruments  in 
writing  for  the  payment  of  money,  or  for  the 
delivery  of  specific  articles,  or  to  convey 
property,  or  to  perform  any  other  stipulation 
therein  mentioned  should  be  negotiated,  and 
as.signees  of  the  same  might  sue  thereon  In 
their  own  names.  It  was  held  that  this  act 
was  void  as  to  all  the  Instruments  mentioned 
therein  except  proinlssory  notes  and  bills  of 
exchange,  though  it  was  obvious  that  it 
would  have  been  easy  to  frame  a  title  to  the 
act  which  would  have  embraced  them  all 
and  which  would  have  been  unobjectionable." 
At  an  early  date  this  court,  in  the  case  of 
State  v.  Persinger,  76  Mo.,  loc.  clt.  347,  said: 
"We  are  of  the  opinion  that  the  motion  to 
<lQash  was  properly  sustained,  for  the  reason 
that  said  act  was  entitled  'An  act  to  change 
the  penalty  for  disturbance  of  the  peace.' 
This  title  only  authorized  the  passage  of  an 
act  changing  the  penalty  for  such  disturb- 
ances of  the  peace  as  were  then  by  law  de- 
clared punishable.     The  said  act  of   1870 


(page  46), -while  it  changed  the  ponisbment 
for  such  offenses,  went  further  and  under- 
took to  amend  the  act  of  1868  (page  3),  by 
so  changing  it  as  to  make  it  an  offense  for 
one  jferaoa  to  disturb  the  peace  of  another 
person.  While  the  title  of  the  act  embraced 
but  one  subject,  namely,  a  change  of  the 
penalty  for  disturbing  the  peace,  the  body 
of  the  act  not  only  Included  that  subject,  but 
also  another,  viz.,  anicndlng  the  law  so  as  to 
make  that  a  dlstnrbance  of  the  peace  under 
the  act  of  1870  which  was  not  an  oSense  under 
the  act  of  1868.  It  therefore  follows  that  as 
the  act  of  1870  embraced  two  subjects,  one  of 
which  was  not  expressed  in  its  title,  it  is 
violative  of  the  thirty-second  section,  article 
4  of  the  Constitution  of  1865,  and  void  as  to  so 
much  thereof  as  la  not  expressed  in  tlie  title." 
If  we  view  the  act  In  question  in  the  light 
of  the  rule  announced  by  the  foregoing  au- 
thbrltles,  the  conclusion  is  irresistible  that 
the  portion  of  section  6  nnder  consideration  is 
imconstltutlonal,  null,  and  void  for  the  rea- 
son it  Is  not  expressed  in  the  title  of  the  act 
nor  germane  to  the  subject  stated  therein. 

2.  The  second  question  presented  by  this 
record  for  our  consideration  involves  the 
contention  of  the  defendant  that  section  17 
of  Ordinance  No.  20,808  of  the  city  of  St. 
Louis  is  repealed  by  the  acts  of  1905  and 
1907.  One  of  the  arguments  presented  here 
by  defendant  in  favor  of  the  repeal  of  sec- 
tion 17  of  Ordinance  No.  20,808  involved  the 
sole  question  decided  in  the  case  of  City  of 
St.  Louis  V.  Klausmeler,  supra,  and  we  there 
held  adversely  to  the  contention  of  the  de- 
fendant, and  what  we  there  said  must  be 
taken  as  conclusive  against  the  defendant 
upon  the  same  proposition  presented  here; 
but  defendant  presents  an  additional  reason 
here  In  favor  of  the  repeal  not  presented  in 
that  case,  which  we  will  now  consider.  Sec- 
tion 17  of  the  ordinance  mentioned,  the  one 
defendant  Is  charged  with  violating,  provides 
that  any  person  who  shall  sell  or  offer  for 
sale  an}'  milk  or  cream  having  therein  or  con- 
taining any  foreign  substance  of  any  kind 
whatever,  or  coloring  matter,  or  any  adultera- 
tion or  preservative  whether  for  the  purpose 
of  artlflcially  increasing  the  quality  of  the 
milk  or  cream,  or  for  preserving  the  condition 
or  sweetness  thereof,  or  for  any  purpose  what- 
ever, shall  be  deemed  guilty  of  a  misdemean- 
or. And  section  5  of  the  act  of  1905,  before 
mentioned,  provides  that:  "Whosoever  shall 
sell  or  offer  for  sale  anywhere  in  this  state 
milk  or  cream  containing  any  foreign  sub- 
stance or  preservative  of  any  kind  whatso- 
ever injurious  to  health  shall  be  guilty  of  a 
misdemeanor."  The  defendant  was  charged 
with  offering  for  sale  in  the  city  of  St.  Louis 
milk  containing  a  preservative  known  as 
formaldehyde,  contrary  to  the  provisions  of 
said  section  17  of  said  ordinance.  The  de- 
fendant contends  that  the  said  section  17 
of  the  ordinance  and  said  section  5  of  the 
act  of  1905  are  so  inconsistent  that  both  of 
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them  cannot  stand  together,  and  that  by 
necessary  implictrtion  the  latter  repeals  the 
former.  There  can  be  no  doubt  but  what 
there  Is  such  an  inconsistency  and  Irrecon- 
cilable conflict  between  the  statute  and  the 
ordinance  that  Iwth  cannot  stand  together. 
The  ordinance  provides  that  no  foreign  sul)- 
stance  or  preservative  of  any  kind  shall  be 
placed  In  milk  or  cream  for  o«l/  purpose 
whatsoever,  while  the  statute  provides  that 
no  foreign  substance  or  preservative  of  any 
kind  -whatsoever  shall  be  placed  in  milk  or 
cream  which  is  injurious  to  health.  The 
italicized  words  differentiate  the  meaning 
of- the  two  sections.  The  ordinance  absolute- 
ly prohibits  the  placing  of  all  foreign  sub- 
stances and  preservatives  in  milk  or  cream 
for  any  purpose,  while  the  statute  only  pro- 
hibits the  placing  in  milk  and  cream  foreign 
substances  and  preservatives  which  are  in- 
jurious to  health.  The  former  is  an  absolute 
prohibition,  while  the  latter  is  conditional, 
or  permissible  if  the  preservatives  are  not 
injurious  to  health.  We  are  therefore  clear- 
ly of  the  opinion  that  there'  is  an  irrecon- 
cilable conflict  between  the  two,  and  there 
would  be  no  doubt  but  what  the  statute 
would  repeal  the  ordinance  by  necessary  Im- 
plication if  the  statute  was  constitutional; 
but  it  is  not,  for  the  reasons  stated  in  the 
flrst  paragraph  of  this  opinion.  We  must 
therefore  hold  that  said  section  of  the  ordi- 
nance is  not  repealed  by  that  section. 

3.  This  brings  us  to  the  consideration  of 
the  third  or  last  proposition  presented  by 
this  record,  namely,  has  a  person  in  the  city 
of  St.  Louis  the  legal  right,  under  Ordinance 
Xo.  20,808,  to  sell  or  offer  for  sale  dairy 
products  which  contain  formaldehyde  or 
other  foreign  substances?  That  question  in- 
volves two  legal  propositions,  viz.:  First  If 
the  sales  consist  of  Interstate  shipments,  and 
the  products  are  sold  In  the  original  un- 
broken packages,  then  the  answer  would  be 
In  the  affirmative,  for  the  reason  that  all 
such  sales  are  governed  by  the  acts  of  Con- 
gress, and  not  by  the  state  laws.  But  If  the 
original  packages  are  broken,  and  the  milk, 
cream,  or  butter  are  sold  in  different  pack- 
ages from  those  in  which  they  were  shipped 
Into  the  state,  then  the  answer  would  be  the 
same  as  that  stated  in  the  next  succeeding 
clause  of  this  opinion,  for  the  reason  that 
such  transactions  would  then  be  changed 
from  interstate  to  intrastate  commerce. 
Second.  Clause  5  of  section  4  of  an  act  of 
1907,  entitled  "An  act  to  prohibit  the  manu- 
facture and  sale  of  foods  •  •  • ;  and  pre- 
scribing penalties  for  violations  thereof," 
(Laws  Mo.  1907,  p.  239),  provides  that :  "Food 
shall  be  deemed  to  be  adulterated:  •  •  • 
(5)  If  it  contain  any  added  substance  which 
is  poisonous  or  injurious  to  health."  And 
section  14  of  the  same  act  prescribes  a  pen- 
alty of  not  less  than  $10  nor  more  than 
$500  for  the  violation  of  any  of  the  provi- 
sions of  the  act.  Said  clause  5  of  said  sec- 
tion does  not  prohibit  the  adding  of  any  sub- 


stance to  food  (which,  of  course.  Includes 
dairy  products)  which  is  not  poisonous  or 
Injurious  to  health;  but  it  does  expressly 
prohibit  the  adding  thereto  of  any  substance 
which  is  poisonous  or  injurious  to  health. 
As  shown  by  paragraph  2  of  this  opinion, 
the  section  17  of  the  ordinance  absolutely 
prohibits  the  adding  to  milk  and  cream  any 
foreign  substance  of  whatsoever  kind  for 
any  purpose.  The  ordinance  iB  much  broad- 
er than  Is  the  statute.  It  covers  all  that  the 
statute  covers,  and  more  too.  The  statute 
only  covers  matters  which  are  poisonous  or 
injurious  to  health,  while  the  ordinance 
covers  those  matters  and  ail  others,  whetlier 
poisonous  or  injurious  to  health  or  not. 
There  is  clearly  an  inconsistency  and  repug- 
nancy between  the  two,  and  so  much  so  that 
both  cannot  stand,  and  we  must  therefore 
hold  that  the  statute  by  necessary  implica- 
tion rei)eals  said  section  17  of  the  ordinance. 
We  must  therefore  hold  that  defendant  can- 
not be  punished  for  selling  milk  In  the  city 
of  St  Louis,  adulterated  with  formalde- 
hyde, or  other  foreign  substance.  In  violation 
of  said  section  of  the  ordinance.  But  since 
formaldehyde  is  a  well-known  poison,  it 
cannot  be  placed  In  food  of  any  kind,  in  any 
quantity,  and  be  sold  or  offered  for  sale 
anywhere  In  the  state  without  violating  the 
express  terms  of  clause  5  of  said  section  4 
of  the  act  of  1907,  and  If  such  is  being  done, 
then  the  guilty  parties  may  be  prosecuted 
under  the  state  laws  and  punished  for  such 
violation.  Learned  counsel  for  defendant 
misapprehend  the  meaning  of  the  statute  in 
that  regard.  They  contend  that,  under  the 
statute,  poison  or  other  substances  which  are 
injurious  to  health  may  be  lawfully  placed 
In  food  and  dairy  products,  provided  the 
quantity  used  was  not  sufScient  to  cause 
death  or  injury  to  health.  That  is  neither 
the  letter  nor  spirit  of  the  act  The  statute 
makes  it  a  misdemeanor  to  place  any  sub- 
stance In  food  of  any  kind,  In  any  quantity, 
for  any  purpose,  which  is  poisonous  or  In- 
jurious to  health.  If  this  is  not  the  meaning 
of  the  statute,  then  who  would  determine 
what  quantity  is  or  Is  not  injurious  to 
health?  Which  one  of  the  thousands  of 
dairymen  and  farmers  who  sell  milk 
throughout  the  state  would  determine  that 
most  important  question?  If  one  may  deter- 
mine that  question,  then  each  and  all  ol 
them  may  do  the  same,  and  in  that  case  the 
quantity  of  poison  contained  in  milk  and 
cream  sold  on  the  market  would  depend  sole- 
ly upon  the  indlvldu.il  Judgment  of  each  aud 
every  producer  and  vendor  of  dairy  prod- 
ucts. Of  course,  where  the  law  absolutely 
prohibits  the  use  of  all  poisonous  matters 
aud  other  substances  which  are  injurious  to 
health,  there  could  be  no  legal  standard  by 
which  any  one  could  determine  what  quanti- 
ty Is  or  Is  not  dangerous  to  health.  And 
under  that  condition  of  the  law  one  person 
might  conclude  that  a  certain  quantity  was 
not  injurious,  another  might  think  twice  that 
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4]nautlt7  was  not,  while  a  third  might  be- 
lieve both  were  too  large  and  Injurious,  and 
so  on  to  the  end  of  the  long  list.  If  counsel 
for  defendant  are  correct  In  their  contention, 
then  the  foregoing  would  be  the  practical 
manner  in  which  the  dairy  bualness  of  the 
state  would  be  conducted,  and  the  citizens 
of  the  state  would  thereby  be  subjected  to 
the  extremely  dangerous  judgment  or  ca- 
price of  each  and  every  dairyman  doing 
business  in  the  state.  Such  a  result  shows 
the  unsoundness  of  their  contention. 

Nor  is  there  anything  in  section  12  of  said 
act  of  1907  which  militates  in  the  least 
against  the  conclusions  above  reached.  That 
section  reads  as  follows:  "Sec.  12.  No  deal- 
er shall  be  prosecuted  under  the  provisions 
of  this  act  when  be  can  establish  a  guaranty, 
as  provided  for  in  the  national  food  and  drug 
act,  approved  June  30th  1006,  or  a  guaran- 
ty signed  by  the  wholesaler,  jobber  or  man- 
afacturer  or  other  party  residing  in  the  state 
of  Missouri,  or  who  shall  have  filed  in  the 
office  of  the  dairy  and  food  commissioner  a 
designation  of  the  name  and  residence  of 
some  competent  person  being  and  continuing 
a  resident  of  this  state,  process  served  on 
vtiom  shall  be  valid  and  acceptable  as  per- 
sonally served  upon  such  party  in  any  suit 
or  proceeding  under  this  act,  from  whom  he 
purchased  such  articles,  to  the  effect  that  the 
same  are  not  adulterated  or  misbranded  in  the 
original  unbrol^en  paclcages  within  the  mean- 
ing of  this  act.  Said  guaranty  to  afford  pro- 
tection shall  contain  the  name  and  address  of 
tlie  party  or  parties  making  the  sale  of  such 
articles  to  such  dealer,  and  in  such  case  said 
party  or  parties  shall  be  amenable  to  the 
proceedings,  fines  and  other  penalties,  which 
woold  ^attach,  in  due  course,  to  the  dealer 
under  the  provision  of  this  act."  The  clear 
and  manifest  meaning  of  that  section  is  to 
relieve  the  dealer  of  the  necessity  of  analyz- 
ing each  and  every  original  and  unbroken 
package  of  milk  and  cream  sold  or  consigned 
to  him  by  the  wholesaler,  jobber,  or  manu- 
facturer, and  to  authorize  him  to  sell  from 
said  packages  under  the  guaranty  mentioned 
therein,  provided  the  wholesaler,  jobber,  or 
manufacturer  from  whom  he  purchases  has 
complied  -with  the  provisions  of  said  sec- 
tion. In  such  case,  If  the  wholesaler,  job- 
ber, or  manufacturer  places  any  substance 
in  such  packages  which  Is  poisonous  or  in- 
jurious to  health,  then  he,  and  not  the  retail 
dealer.  Is  liable  to  prosecution  and  floe  for 
violating  the  statute.  In  other  words,  the 
dear  meaning  of  the  statute  18  that  neither 
the  wholesaler,  jobber,  manufacturer,  nor  re- 
tail dealer  of  food  or  dairy  products  can  law- 
fully place  any  substance  In  any  food  or 
dairy  products  which  is  poisoooua  or  injur- 
ious to  health,  in  any  quantity,  for  any  pur- 
pose whatsoever. 

The  argument  of  the  learned  city  counselor 
that,  to  place  the  above  construction  upon 
the  acts  of  1905  and  1907,  and  Ordinance  No. 
20.808,   would    virtually   destroy   the  city's 


system  of  Inspection  Is,  it  seems  to  us,  with- 
out much  real  merit,  for  the  reason  that  the 
city  Is  protected  by  the  state  law,  and  wlio- 
ever  sells  or  ofTcrs  to  sell  dairy  products  in 
the  city  of  St.  Louis  in  violation  thereof  is 
guilty  of  a  misdemeanor  and  is  liable  to  a 
fine  of  not  less  than  $10  nor  more  than  $o00. 
With  that  law  in  force,  no  very  great  injury 
could  be  inflicted  upon  the  citizens  of  St. 
Louis  before  the  city  could  pass  an  ordinance 
In  harmony  with  the  views  herein  express- 
ed, and  by  so  doing  the  entire  laws  of  Con- 
gress, the  state  of  Missouri,  and  the  ordi- 
nances of  the  city  would  be  brought  into 
one  general  harmony,  and  thereby  furnisli 
to  the  citizens  of  that  great  city  perfect  pro- 
tection against  adulterated  milk  and  cream, 
and  at  the  same  time  relieve  the  city  and 
milk  dealers  of  the  disorder  and  confusion 
that  now  prevails  there.  We  are  therefore 
of  the  opinion  that  section  17  of  Ordinance 
No.  20.808  of  the  city  of  St.  Louis  was  re- 
pealed by  clause  6  of  section  4  of  the  act  of 
1907,  and,  consequently,  the  action  of  the 
court  of  criminal  correction  in  quashing  the 
information  was  correct  notwithstanding  the 
fact  that  the  act  of  1907  was  not  enacted  un- 
til subsequent  to  the  commission  of  the  of- 
fense charged  In  the  Information,  for  the 
reason  that  the  law  is  well  settled  in  this 
state  that  the  repeal  of  an  ordinance  pend- 
ing a  prosecution  under  its  provisions  oper- 
ates to  relieve  the  defendant  unless  it  Is 
otherwise  provided  in  the  act  repealing  the 
ordinance.  City  of  Kansas  v.  Clark,  68  Mo. 
588.  There  is  no  such  saving  clause  in  the 
act  of  1907,  and  that  omission  cannot  be 
supplied  by  an  ordinance  of  the  city  contain- 
ing 8u<Sh  a  clause.  The  city  council  have  no 
authority  to  act  for  the  Legislature  of  the 
state,  nor  bind  the  Legislature  by  the  pas- 
sage of  such  an  ordinance. 

The  judgment  should  be  affirmed,  and  It 
Is  so  ordered.  All  concur,  except  VAL- 
LIANT,  J.,  absent,  and  LAMM,  J.,  dubitante. 


CITI  OF  ST.  LOUIS  v.  UNION  DAIRY  CO. 

(Supreme   Court   of   Missonri.     June   6,    1908. 
Rehearing  Denied  June  26,  1908.) 

In  Banc.  Error  to  St.  Louis  Court  of  Crim- 
inal Correction;    Hiram  N.  Moore,  Judge. 

Prosecution  instituted  by  the  city  of  St.  Louis 
against  the  Union  Dairy  Company  to  recover 
penalty  for  violatini;  ordinance  prescribing  stan- 
dard of  purity  of  dairy  products.  From  a  judg- 
ment of  the  St.  Louis  court  of  criminal  correc- 
tion quasliinK  the  information  on  appeal  from 
the  -police  court,  the  city  brings  error.  Revers- 
ed and  remanded. 

This  is  one  of  a  series  of  four  test  cases, 
brought  to  test  the  validity  of  Ordinance  No. 
20,808,  known  as  the  milk  ordinance  of  the  city 
of  St.  Louis.  It  is  conceded  that  plaintiff's 
statement  of  the  case  is  correct,  and,  omitting 
formal  parts,  it  is  as  follows:  "This  was  a 
prosecution  instituted  by  the  city  attorney  of 
the  city  of  St.  Louis  against  the  defendant  in 
error  to  recover  a  penalty  of  $100  for  the  viola- 
tion of  section  18  of  Ordinance  20,808,  approv- 
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ed  August  27th,  1902.  Section  18  of  the  city 
ordinance,  upon  which  the  prosecution  was 
founded,  ia  as  follows:  'Sec.  18.  No  milk  shall 
be  sold,  kept,  offered  or  exposed  for  sale,  stored, 
exchanged,  transported,  conveyed,  carried  or  de- 
livered, or  with  such  intent  as  aforesaid  be  in 
the  care,  custody,  control  or  possession  of  any- 
one, unless  it  show  on  analysis  not  less  than 
three  per  cent,  by  weight  of  butter  fat,  eight 
and  five-tenths  per  cent,  of  solids  not  fat,  seven- 
tenths  of  one  per  cent,  ash,  of  which  fifty  per 
cent,  shall  be  insoluble  in  hot  water.  Provided, 
however,  that  in  contested  analyses  of  milk 
condemned  under  this  ordinance,  butter  fat  shall 
be  estimated  gravimetrically  by  the  Adams  pa- 
per coil  process :  total  solids  by  evaporation, 
and  non-fatty  solids  by  the  difference  between 
total  solids  and  butter  fat,  and  ash  by  weighing 
the  residue  incineration  of  total  solids  at  a  dull 
red, heat  until  all  the  organic  matter  is  destroy- 
ed. Any  one  violating  any  of  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  be  pun- 
ished by  a  fine  of  not  less  than  twenty-five  dol- 
lars nor  more  than  one  hundred  dollars  for 
each  and  every  offense.'  The  information  in 
this  case  charged  that  the  defendant  in  error 
carried  and  exposed  for  sale,  in  the  city  of  St. 
Louis,  milk  showing  on  analysis  less  than  3 
per  centum  by  weight  of  butter  fat.  The  de- 
fendant in  error  was  fined  in  the  police  court 
and  took  an  appeal  to  the  St  Louis  court  of 
criminal  correction.  In  said  last-mentioned 
court,  the  defendant  in  error  filed  a  motion  to 
quash  the  information.  The  court  entered  judg- 
ment sustaining  tfae  motion  to  quash  and  dis- 
charging the  defendant  upon  the  fifth  ground 
.set  out  in  the  said  motion  to  quash,  which  is 
as  follows:  'Because  said  ordinance  is  void  as 
being  inconsistent  with  the  statute  of  this 
state.'  After  the  case  bad  been  removed  by  writ 
of  error  to  this  court,  the  defendant  in  error 
filed  a  motion  to  dismiss  the  writ  of  error,  to- 
gether with  the  caase,  upon  the  ground  that  cer- 
tain statutes  had  been  enacted  which  were  ir- 
reconcilably inconsistent  with  the  further  en- 
forcement of  the  ordinance.  The  statutes  which 
are  invoked  to  defeat  and  dismiss  this  prosecu- 
tion are  as  follows:  Sess.  Laws  1905,  p.  133, 
entitled  'Dairy  Commissioner— State— Terms, 
Powers  and  Duties  Defined.'  Sess.  Laws  1907, 
p.  246,  entitled  'Dairy  and  Food  Commissioner.' 
Sess.  Laws  1907,  p.  238,  entitled  'Crimes  and 
Punishments — Adulteration  of  Foods  and 
Drugs.'  " 

Charles  W.  Bates  and  Chas.  P.  Williams,  for 
plaintiff  in  error.  E.  F.  Stone,  for  defendant 
in  error. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  The  complaint  in  this  case  is  sub.stau- 
tially  the  same  as  that  filed  in  case  No.  13.427 
(111  S.  W.  507),  wherein  the  city  of  St.  I^ouis 
was  plaintiff  in  error  and  William  Klausmeier 
was  defendant  in  error,  and  decided  at  this 
term  ;  opinion  not  yet  oflScially  published.  In 
that  case,  as  in  this,  the  defendant  was  charg- 
ed with  the  violation  of  the  eighteenth  clause 
of  Ordinance  No.  20,808  which  relates  to  what 
is  known  as  "whole  milk,"  and  the  evidence  dis- 
closed he  was  not  selling  or  offering  to  sell 
whole  milk,  but  was  selling  skimmed  milk,  which 
was  governed  by  section  22  of  the  ordinance, 
and  for  that  reason  we  held  there  was  a  fatal 
variance  between  the  information  and  proof, 
and  discharged  the  defendant;  but  in  this  case 
the  proof  corresponded  to  the  complaint  and 
showed  that  defendant  was  carrying  and  ex- 
posing for  sale  "whole  milk"  which  contained 
less  than  3  per  cent,  of  butter  fat,  in  violation 
of  section  18  of  said  ordinance.  Counsel  for 
defendant  make  the  same  contentions  and  pre- 
sent the  same  argument-)  in  this  case  as  thev 
presented  in  the  case  No.  13,907  (112  S.  W. 
516)  against  William  Klausmeier.    After  a  care- 


ful consideration  of  that  case,  we  came  to  the 
conclusion  that  those  contentions  were  un- 
sound, and  reversed  the  judgment  and  remand- 
ed the  cause  for  trial.  The  views  expressed  in 
that  case  are  conclusive  upon  defendant  in  this 
casp. 

We  therefore  reverse  the  judgment,  and  rp- 
mand  the  cause  to  be  proceeded  with  in  har- 
mony with  the  views  herein  expressed.  All 
concur,  «xcept  VALLIANT,  J.,  absent. 


SIRES  V.  CLARK   et  al. 

(Kansas    City    Court    of    Appeals.      Missouri. 
June  29,  1908.     Rehearing  Denied  July  15. 

1908.) 

1.  IlfPBOVEIfENTS — COUPENBATION. 

One  who,  believing  himself  to  be  the  true 
owner  of  land,  enters  thereon  and  makes  valu- 
able permanent  improvements  without  notice  of 
the  claim  of  the  true  owner,  may  recover  the 
value  of  the  enhancement  which  such  improve- 
ments give  the  land,  but  is  limited  to  the  ad- 
dition in  value  which  the  improvements  have 
made  to  the  land  above  what  the  value  would 
have  been  had  they  not  been  made. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Improvements,  {§  4-22.] 

2.  Same— AcnoHS— INSTBUCMONS. 

In  an  action  to  recover  for  improveraents 
placed  on  the  land  of  another,  the  instructions 
conditioned  plaintiff's  right  to  recover  on  his 
having  entered  into  possession,  and  made  the 
improvements  in  good  faith,  and  without  knowl- 
edge of  the  true  state  of  the  title,  or  such  ia- 
formation  as  would  put  an  ordinarily  prudent 
man  on  inquiry,  and  that,  though  there  was  a 
general  report  in  the  neighborhood  that  certain 
heirs  claimed  the  land,  yet,  unless  plaintiff 
knew  of  such  reports,  they  could  not  affect 
him.  The  court  further  instructed  that,  if  he 
recovered,  the  amount  should  be  the  difference 
in  the  value  of  the  lands  with  said  improve- 
ments and  without  said  improvements,  not,  how- 
ever, to  exceed  the  reasonable  value  of  the  cost 
of  said  improvements,  and  not  to  exceed  a  cer- 
tain sum,  and  not  to  embrace  any  vabie  that 
may  have  been  added  to  said  land  aside  from 
said  imDrovementa.  Held,  that  the  instructions 
were  unobjectionable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Improvements,  |g  4-22.] 

3.  Saue. 

Plaintiff  cleared  certain  land,  and  put  it  in 
cultivation,  in  the  belief  that  he  held  title  in 
fee  simple,  and  he  had  no  notice  of  any  adverse 
claim.  Defendant  subsequentl.v  established  title 
to  eight-tenths  of  the  tract,  and  plaintiff  sued  to 
recover  for  the  improvements.  Held,  that  it 
was  not  error  to  refuse  an  Instruction  that 
clearing  land  and  putting  it  in  cultivation  is 
simply  a  privilege  that  the  life  tenant  may  en- 
joy in  his  use  and  occupancy  of  the  land,  and 
therefore  that  plaintiff  was  not  entitled  to  re- 
cover anything  for  such  clearing  and  putting  in 
cultivation ;  there  being  no  evidence  to  show 
knowledge  on  plaintiff's  part  that  bis  interest 
was  less  than  the  fee. 

4.  Trial— Repetition  op  iNSTBtrcTioNs. 

Where  the  jury  has  already  been  informed 
as  to  the  correct  measure  of  damages,  an  in- 
struction is  properly  refused  which  restates  the 
measure. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trial.  {§  513.  651-657.] 

5.  IifPBOVEUBNTS— Recovery   of   Goufensa- 
TioN— Evidence. 

In  an  action  to  recover  for  improvements 
placed  by  plaintiff  on  the  land  of  defendants, 
witnesses  were  permitted  to  testify  as  to  what 
the  work  of  placing  such  improvements  on  the 
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land  was  worth.  Beld,  that  snch  evidence  was 
idmissible  as  bearing  on  the  question''  of  the 
rahanced  Talae  of  the  land  by  reason  of  such 
improTemeiita ;  the  jury  being  warned  that, 
a  the  event  of  a  verdict  for  plaintiff,  he  was 
tot  entitled  to  recover  what  the  improvements 
('Kt  him,  nor  their  actual  value,  but  only  the 
sum  by  which  the  value  of  the  land  was  in- 
creased. 

6.  .\PPEAI.   AND   Bbbob  — Review  —  Conclu- 
siveness  OP  Vebdict. 

WTiere   a  case  is  fully  and  fairly  tried,  the 

rfrdict   will    not  be  disturbed  on  appeal. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  3.  Appeal  and  Error,  g§  3912-3924.] 

Appeal  from  Circuit  Court,  Grundy  County; 
G.  W.  Wanamaker,  Judge. 

Action  by  Columbus  Sires  against  W.  A. 
Hark  and  others.  Prom  a  judgment  for 
plaintiff,    defendants    appeaL      Affirmed. 

Piatt  Hubbell  and  George  Hubbell,  for  ap- 
pellants.  A.  G.  Knight  and  B.  M.  Harber. 
(or  respondent 


ELLISON,  J.  This  action  was  begun  and 
prosecuted  to  recover  the  value  of  certain 
improvements  made  on  certain  lands  In 
Grundy  county,  being  eight-tenths  of  a  40- 
•cre  tract.  The  judgment  in  the  trial  court 
was  for  the  plaintur  for  fSOO,  and  the  de- 
fendants prosecute  this  appeal. 

The  case  is  a  simple  one,  involving  ques- 
tions which  have  been  frequently  determin- 
ed by  the  Supreme  and  appellate  courts  of 
the  state,  but  It  has  been  so  filled  in  with  ex- 
traneous and  unnecessary  matter  that  it  has 
been  somewhat  difficult  to  select  out  of  the 
mass  the  points  pertaining  to  the  case.  Plain- 
tiff was  the  occupant  of  the  land  in  question 
(40  acres)  for  near  30  years,  claiming  to  be 
the  fee-simple  owner,  and,  as  he  insists,  be- 
lieving in  good  faith  that  he  was  such  own- 
er. Finally  the  true  owners  brought  an  ac- 
tion of  ejectment  against  him  and  ousted 
him,  recovering  with  the  land  Itself  damages 
«nd  rents  and  profita  For  a  history  of  that 
case,  see  Clark  v.  Sires,  193  Mo.  502,  92  S. 
W.  224.  One  who  believes  himself  to  be 
the  true  owner  of  land,  enters  thereon,  and 
makes  valuable  permanent  improvements, 
without  notice  of  the  claim  of  the  true  own- 
er, may  recover  the  value  of  the  enhance- 
ment which  such  Improvements  give  the 
land.  The  ordinary  advance  in  the  value  of 
the  land  is  no  part  of  the  measure;  nor  is 
the  cost  of  the  improvements  the  measure, 
as  they  may  have  cost  too  much,  or  may  not 
have  l>een  Judicious.  The  measure  is  the  ad- 
dition in  value  the  improvements  have  made 
to  the  land  over  and  above  what  the  value 
would  have  l>een  had  they  not  been  made. 
For  improvements  of  that  character  the  oust- 
ed claimant  may  recover  of  the  owner,  pro- 
vided he  makes  them  without  notice  of  the 
adverse  claim.  Stump  v.  Hornback,  94  Mo. 
26,  8  8.  W.  356;  Gallenkamp  v.  Weatmeyer, 
116  Mo.  App.  680,  93  S.  W.  816;  Stump  v. 
Hornback,  15  Mo.  App.  367.  The  improve- 
ments for  which  Judgment  Is  sought  consist- 


ed mainly  In  clearing  the  land  of  trees  and 
brush  and  straightening  a  creek.  There  was 
evidence  tending  to  show  that  the  land,  as  it 
stood,  was  heavily  covered  with  timber  and 
brush,  and  that  it  was  worthless  for  ute  In 
that  condition;  that  the  clearing  and  grub- 
bing brought  It  Into  a  productive  state,  and 
the  enhanced  value  was  between  $0CO  and 
$700.  The  evidence  does  not  leave  room  to 
doubt  that  plaintiff  supposed  himself  to  be 
the  true  owner  of  the  fee-simple  title.  He 
paid  full  value  for  the  entire  40  acres,  and 
received  a  warranty  deed  therefor,  but,  as 
It  turned  out,  he  only  obtained  title  to  two- 
tenths,  leaving  his  claim  confined  to  the 
eight-tenths. 

An  examination  of  the  record  discloses  that 
there  was  evidence  tending  to  show  that  aft- 
er plaintiff's  purchase,  and  during  the  period 
the  Improvements  were  being  made,  he  did 
not  have  actual  knowledge  of  the  defendants' 
title,  nor  did  he  become  possessed  of  suffi- 
cient information  to  put  an  ordinarily  pru- 
dent man  upon  Inquiry.  Our  consideration 
will  therefore  be  directed  to  the  instructions. 
If  they  are  free  from  error  materially  af- 
fecting the  merits  of  the  case,  we  must  af- 
firm the  Judgment.  Those  for  the  plaintiff 
conditioned  bis  right  to  recover  on  his  hav- 
ing entered  Into  possession  of  the  premises 
and  made  the  improvements  "in  good  faith — 
that  is,  with  an  honest  belief  that  they  own- 
ed and  had  title  thereto";  that,  if  he  recov- 
ered. It  should  be  the  difference  in  the  value 
of  eight-tenths  of  said  lands  with  said  Im- 
provements and  without  said  improvements, 
not  however  to  exceed  the  reasonable  value 
of  the  cost  of  said  improvements,  and  not 
to  exceed  $20  per  acre  or  $640  for  such  im- 
provements, and  not  to  embrace  in  aforesaid 
difference  any  value  that  may  have  been 
added  to  said  land  aside  from  said  improve- 
ments. On  the  question  of  notice  they  sub- 
mitted his  right  to  recover,  unless  he  had 
knowledge  of  the  true  state  of  the  title  or 
such  information  as  would  put  an  ordlnnrl- 
ly  prudent  man  on  inquiry,  and,  that  al- 
though different  persons  may  have  upon  dif- 
ferent occasions  expressed  their  opinions  and 
beliefs  that  the  Clark  heirs  had  or  would 
make  some  claim  to  the  land,  and  though  this 
may  have  been  a  general  report  of  the  nelpli- 
borhood,  yet,  unless  plaintiff  knew  of  such 
talk  or  reports,  they  could  not  affect  him. 
General  report,  while  evidence  of  knowl- 
edge, is  not  conclusive.  We  cannot  see  any 
valid  objection  to  these  Instructions.  They 
state  the  law  as  understood  and  decided  In 
this  state. 

Defendants  asked  15  instructions,  and  the 
court  gave  9  and  refused  6  outright,  though 
in  2  of  those  given  there  were  ImmatorKil 
changes  made.  Of  those  given  Noa.  5,  6,  and 
7  set  forth  the  state  of  the  title  to  the  land. 
No.  8  was  the  counterpart  of  plaintiff's  as 
to  notice,  and  put  the  burden  on  plaintiff. 
No.  9  informed  the  Jury  that  notice  to  plain- 
tiff could  be  proved  by  circumstantial  evl- 
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dence,  and  tbat  they  could  consider  all  the 
facts  and  circumstances  shown.  No.  10 
tuforiued  the  jury  that  it  was  plaintiff's  duty 
as  life  tenant  "to  Iceep  up  the  ordinary  re- 
pairs and  to  pay  the  taxes  on  the  land 
in  controversy  until  the  death  of  Cynthia 
Clark,  and  that  plaintiff  Is  not  entitled  to  re- 
cover anything  for  so  doing."  No.  11  warned 
the  Jury  that,  If  they  found  a  verdict  for 
plaintiff,  he  was  not  entitled  to  recover  what 
the  Improvements  may  have  cost  him,  nor 
their  actual  value,  but  only  whatever  sum 
they  may  have  Increased  the  value  of  the 
land,  and  that  be  was  "not  entitled  to  the 
natural  commercial  increase  in  value,"  or 
for  any  Increase  "which  has  resulted  from 
any  cause  other  than  bis  alleged  improve- 
ments." Of  those  refused  for  defendants  all 
contained  In  them  which  was  proper  was  em- 
bodied in  those  given,  and  we  do  not  deem 
it  necessary  to  comment  on  any  save  No.  2. 
That  Instruction  informed  the  jury  that 
"clearing  land  and  putting  it  In  cnltlvation 
Is  simply  a  privilege  tbat  the  life  tenant  may 
enjoy  in  his  use  and  occupancy  of  the  land," 
and  that,  therefore,  plaintiff  was  "not  en- 
titled to  recover  anything  for  such  clearing 
and  putting  in  cultivation."  We  will  not 
enter  upon  a  discussion  of  the  rights  of  a 
life  tenant  as  they  relate  to  the  remainder- 
man. If  the  plaintiff  bad  known  be  was 
only  a  life  tenant,  the  question  as  to  his 
rights  in  and  to  improvements  would  be  to- 
tally different  from  what  they  are  under 
the  facts  as  we  must  assume  them  to  be  in 
this  case.  Here  he  made  improvements  in 
the  belief  of  his  fee-simple  title,  and  wltliout 
notice  of.  an  adverse  claimant  to  whom  he 


must  surrender  them.  In  such  case  we  do. 
not  see  how  the  fact  tbat  be  was.  In  reality, 
a  life  tenant,  can  affect  his  right,  since  all 
claim  of  waste,  rents,  and  profits,  etc.,  was 
determined  in  the  ejectment  against  plaintiff. 
No.  12  is  in  reality  but  a  statement  in  differ- 
ent form  of  the  measure  of  damage.  The 
jury  had  already  been  Informed  of  what 
plaintiff  should  and  should  not  recover.  It 
was  properly  refused.  Taking  the  instruc- 
tions which  were  given  as  an  entirety,  no 
one  can  doubt  but  tbat  the  jury  understood 
every  issue  in  the  case.  They  were  made  too 
plain  for  the  probability  of  error  on  the  part 
of  the  jury. 

We  think  there  was  no  error  committed 
in  the  rulings  made  on  evidence.  It  Is  insist- 
ed tbat  the  court  should  not  have  permitted 
witnesses  to  state  what  the  work  of  clearing 
was  worth.  No  issue  of  that  kind  was  sub- 
mitted to  the  jury.  It  is  true  that  witnesses 
made  statements  of  the  worth  of  the  work; 
but  that  was  only  a  mode  of  obtaining  the 
value.  One  of  tbe  means  of  showing  the 
value  of  anything  is  to  show  the  cost  to  pro- 
duce it.  It  does  not  follow  that  an  Improve- 
ment is  necessarily  worth  its  cost  But  at 
the  same  time  it  is  one  of  tbe  things  wblcli 
tend  to  show  tbe  value.  As  we  have  already 
seen,  the  jury  were  especially  warned  as  to 
these  matters. 

We  have  gone  over  tbe  whole  record,  and 
can  find  nothing  to  justify  us  in  Interferln)!. 
The  case  was  fully  investigated  and  fairly 
tried,  and  with  the  jury's  conclusion  we  must 
rest  content,  since  to  them  belongs  the  duty 
of  finding  the  facts. 

The  judgment  is  affirmed.    All  concur. 


Digitized  by 


Google 


Uo.) 


EUNDALL  V.  SNYDER. 


529 


RA^'DAEJ:.  T,  SNYDEK  et  al. 

*S;ipTeme  CouTt  of   Missouri,   Division   No.   2. 
July  14,  1908.) 

1.  JxjDOUssT  —  Default  Judqmknt  — Plbad- 
nvGS  TO  Sustain— Amended  Pleading — Ne- 
CEssrrr  of  Sebvice. 

A  petition  cannot  be  amended  in  a  matter 
of  substance  after  publication  of  notice  so  as 
'0  make  a  valid  judgment  thereon  against  a 
defendant  not  appearing. 

2.  Sake — Oolxateral  Attack. 

Where  the  order  of  publication  In  an  action 
on  a  foreign  judgment  correctly  stated  the  ob- 
j^  and  general  nature  of  plaintiffs'  demand, 
and  correctly  recited  the  names  of  plaintiffs  in 
tlie  court  of  the  sister  state  and  the  balance 
due  on  the  judgment,  and  notified  defendant  that 
a  judgment  would  be  asked  on  the  judgment 
in  faror  of  plaintiffs,  and  that  a  certified  copy 
of  the  judgment  was  filed  and  made  a  part  of 
the  petition,  the  fact  that  the  order  stated  that 
ihe  judgment  had  been  rendered  in  the  common 
!>!fas  court  of  F.  county  in  the  sister  state,  in- 
stead of  in  such  court  of  C.  county,  did  not 
affect  the  ralidit^  of  the  judgment  rendered  in 
the  action  aa  against  a  collateral  attack. 

3.  Taxation  —  Ekfobckmknt  or  Liens  roB 
Taxes — Actions. 

Under  the  tax  law  to  enforce  the  state's 
lien  against  specific  real  property,  a  statement 
of  the  object  and  general  nature  of  the  peti- 
tioD,  which  omits  the  land  against  which  the 
lieo  is  claimed,  is  insufficient. 

4.  JUDGilE-XT— OOLLATERAI,  ATTACK — GBOUNDB 

— Obdeb  of  Publication. 

Under  Rev.  St.  1899.  S  675  (Ann.  St  1908, 
p.  601),  authorizing  an  order  of  publication  in 
10  action  against  a  nonresident,  etc.,  an  order 
of  publication,  in  an  action  against  a  non- 
resident to  recover  on  a  foreign  judgment  and 
have  the  judgment  adjudged  a  lien  on  real  es- 
ute,  need  not  state  that  the  land  of  defendant 
lus  been  attached  and  describe  the  land  in  the 
order  of  publication,  and  attachment  proceed- 
ings are  not  void  as  against  a  collateral  at- 
tack because  the  order  of  publication  did  not 
describe  the  land  attached. 

5.  Same— Objections  to  Capacity  of  Plain- 
Tirr  to  Sue. 

The  objections  that  foreign  executors,  in- 
■titnting  an  action  in  Missouri,  have  no  right 
u  such  to  maintain  an  action  in  Missouri,  and 
have  no  authority  to  bring  an  action  on  a 
judgment  in  favor  of  testator  after  the  estate 
has  been  administered  and  they  have  been  dis- 
charged, are  matters  of  defense  which  may  be 
pleaded,  and  do  not  go  to  the  jurisdiction  of 
the  court,  and  cannot  be  raised  in  a  collateral 
attack  on  the  judgment  rendered  in  favor  of  the 
eiecntors. 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty;   W.  N.   Evans,  Judge. 

Action  by  C.  Y.  L.  Randall  against  Wil- 
liam H.  Snyder  and  another.  From  a  judg- 
ment for  defendants,  plaintilC  appeals.  Af- 
firmed. 

J.  W.  Chilton  and  Ed.  J.  Shuck,  for  appel- 
lant   Shuck  &  Cunningham,  for  respondents. 

GANirr,  J.  This  Is  a  proceeding  under 
section  630,  Rev.,  St  1899  (Ann.  St  1906.  p. 
667),  to  try  and  determine  the  tlUe  to  320 
acres,  the  S.  %  of  section  No.  1,  in  town- 
ship 28,  of  range  6  W..  in  Shannon  county, 
Mo.  The  proceeding  was  begun  December  23, 
112  S.W.-«4 


1004,  and  was  tried  at  the  March  term,  1905. 
resulting  In  a  Judgment  for  the  defendants, 
from  which  plaintiff  has  appealed  to  this 
court.  The  land  in  controversy  is  wild  and 
uncultivated  timber  land  and  not  in  the  ac- 
tual possession  of  any  person  or  persons. 
The  defendants  answered.  The  defendant 
lumber  company  admitted  that  it  was  a  cor- 
poration organized  under  the  laws  of  this 
state,  and  that  it  claims  the  title  and  owner- 
ship of  the  said  real  estate,  and  denies  all  oth- 
er allegations.  The  defendant  Snyder  admit- 
ted that  he  was  a  nonresident  of  this  state. 
and  alleged  that  the  land  described  in  the 
I>etltion  wan  owned  by  and  in  possession  of 
the  Bunker  Lumber  Company,  and  denied 
all  other  allegations  in  the  petition.  On  the 
trial  it  was  admitted  by  both  plaintiff  and 
the  defendant  that  Onslow  B.  Todd  was  the 
common  source  of  title.  The  plaintiff  then 
Introduced  In  evidence  a  quitclaim  deed  from 
said  Todd  and  wife  to  plaintiff  of  date  No- 
vember 11.  1904.  and  filed  for  record  on  No- 
vember 26.  1904.  conveying  to  plaintiff  all  of 
the  lands  in  controversy.  Plaintiff  then  rest- 
ed. The  defendants  then  offered  in  evidence 
a  sherlfTs  deed,  executed  by  J.  T.  Bay,  ex- 
sherlff  of  Shannon  county.  Mo.,  which  recited 
a  Judgment  rendered  In  the  circuit  court 
of  Shannon  county  on  the  16th  day  of  Sep- 
tember, 1898,  in  favor  of  William  H.  Snyder 
and  James  B.  Pearson,  executors  of  the  last 
will  and  testament  of  Sarah  Pearson,  de- 
ceased, and  against  Onslow  B.  Todd  for  $1.- 
634.15  for  debt  and  $23.02  for  costs,  and  re- 
citing that  said  Judgment  bad  l>een  adjudg- 
ed a  lien  and  charge  upon  said  S.  ^  of  sec- 
tion 1,  township  28  N.,  of  range  6  W.,  upon 
which  a  special  execution  was  isb-ued  from 
the  clerk's  office  of  said  coiurt  in  favor  of  the 
said  Snyder  and  Pearson,  executors  of  the 
last  will  and  testament  of  Sarah  Pearson, 
deceased,  and  against  said  Onslow  B.  Todd, 
of  date  December  31, 1898,  by  virtue  of  which 
the  said  sheriff  levied  upon  and  seized  all  the 
right  of  title,  interest,  and  estate  of  said  On- 
slow B.  Todd  of,  in.  and  to  said  320  acres  of 
land.  The  deed  then  recites  that,  after  hav- 
ing given  20  days'  notice  of  the  time  and  place 
of  sale  and  of  the  real  estate  to  be  sold  by 
advertisement  In  the  Current  Wave,  a  news- 
paper published  in  said  county,  he  did  on 
the  15th  day  of  March.  1899.  during  the  ses- 
sion of  the  circuit  court  of  said  county,  at 
its  March  term,  1899.  expose-  said  land  at 
public  auction  for  sale  for  ready  money,  and. 
William  H.  Snyder  being  the  highest  and  l>est 
bidder  at  and  for  the  price  of  $50.  the  same 
was  stricken  off  and  sold  to  him  for  that 
sum.  The  deed  was  duly  acknowledged  be- 
fore the  circuit  court  on  the  16th  of  March. 
1899,  and  filed  for  record  on  the  same  day. 
The  plaintiff's  objection  to  this  deed  will  be 
noticed  In  the  discussion  of  the  case.  The 
defendants  then  offered  in  evidence  a  war- 
ranty deed  from  the  said  William  H.  Snyder 
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and  wife  to  the  Bvnker  Lumber  Company  of 
date  May  2,  19(H,  duly  acknowledged  and 
recorded  February  1,  1905.  The  defendants 
then  rested.  Thereupon  the  plaintiff  offered 
In  evidence  the  original  flies  in  the  attach- 
ment suit  of  William  H.  Snyder  and  James 
B.  Pearson,  executors  of  the  last  will  and  tes- 
tament of  Sarah  Pearson,  deceased,  against 
Onslow  B.  Todd,  being  the  salt  upon  which 
the  defendants'  sheriff's  deed  is  based;  al- 
so, a  duly  certified  copy  of  the  Judgment 
and  proceedings  of  the  common  pleas  court 
for  the  second  division  of  the  second  Judicial 
district  of  the  state  of  Obio,  which  Includes 
Clark  county  in  the  state  of  Ohio,  upon  which 
said  Judgment  and  action  by  attachment  in 
the  circuit  court  of  Shannon  county  was  bas- 
ed; also,  a  duly  certified  copy  of  the  record 
of  the  probate  court  of  Clark  county,  Ohio, 
showing  the  final  settlement  of  said  William 
H.  Snyder  and  James  B.  Pearson,  executors 
of  the  last  will  and  testament  of  Sarah  Pear^ 
son,  deceased,  of  date  January  31,  1808,  and 
especially  the  order  of  publication  In  the  cir- 
cuit court  of  Shannon  county  in  the  at- 
tachment case  of  said  Snyder  and  Pearson 
against  Onslow  B.  Todd.  From  all  of  which 
it  appears.  In  substance,  that  said  William 
H.  Snyder  and  James  B.  Pearson  were  ap- 
pointed executors  of  the  last  will  and  tes- 
tament of  Sarah  Pearson,  deceased,  by  the 
probate  court  of  Franklin  county,  Ohio,  on 
the  5th  day  of  August,  1892,  but  afterwards, 
to  wit,  on  January  31,  1898,  having  fully  ad- 
ministered said  estate,  they  made  their  final 
settlement  and  were  discharged.  The  said 
William  H.  Snyder  and  James  -B.  Pearson, 
as  executors  of  the  last  will  of  the  said  Sarah 
Pearson,  deceased,  began  an  action  In  the 
circuit  court  of  Shannon  county.  Mo.,  against 
said  Onslow  B.  Todd,  and  In  their  petition 
alleged  that  said  plaintiff,  as  such  executors, 
on  the  26th  of  February,  1894,  obtained  a 
Judgment  against  said  Onslow  B.  Todd,  In 
the  common  pleas  court  of  Clark  county, 
Ohio,  In  the  sum  of  $2,164.16,  a  copy  of  which 
said  Judgment  was  filed  with  the  petition, 
and  made  a  part  thereof,  which  said  Judg- 
ment was  by  the  defendant  or  sheriff  credit- 
ed with  $530.07,  and  further  alleged  that  the 
defendant  Todd  was  a  nonresident  of  Mis- 
souri, so  that  the  ordinary  process  of  law 
conld  not  be  served  upon  him;  that  said 
Todd  is  the  owner  In  fee  of  the  S.  %  of  sec- 
tion 1,  township  28,  range  6,  In  Shannon  coun- 
ty.  Mo.,  and  prayed  Judgment  in  the  sum  of 
$1,634.14,  and  that  an  attachment  might  Is- 
sue against  said  land.  At  the  same  time,  the 
plaintiffs  filed  an  affidavit  by  the  attorney 
of  said  plaintiffs  stating  that  the  said  plain- 
tiffs had  a  Just  Judgment  against  said  Todd, 
and  that  the  amount  due  after  allowing  all 
Just  credits  and  set-offs  was  $1,634  and  tliat 
the  defendant  was  a  nonresident  of  this  state. 
A  writ  of  attachment  was  duly  Issued,  and 
said  land  levied  upon,  and  at  the  return  of 


said  -writ  on  the  default  of  the  said  Onslo^- 
B.   Todd   Judgment   by    default   was    taken 
against  him  and  a  special  execution  under 
which  the  land  In  suit  was  sold  and  WilU&ixi 
H.  Snyder,  one  of  the  said  plaintiffs,  became 
the  purchaser  of  said  land  at  said  sale  for  $£>0. 
Onslow  B.  Todd  was  a  nonresident  of  Missoux-I, 
and  the  only  notice  served  on  him  of  the  said 
attachment  suit  was  the  order  of  publiea- 
tlon,  which  recited  that  the  object  and  gen- 
eral nature  of  the  petition  filed  was  "to  re- 
cover a  claim  of  $1,634.34,  by  reason  of    a. 
Judgment  obtained  by  the  plaintiffs  against 
defendant   In   the   common   pleas   court   of 
Franklin  county,  Ohio,  being  the  balance  due 
on  said  Judgment."    The  said  order  of  pal>- 
llcatlon  did  not  describe  the  land.    The  plaln- 
tUTs  contention  Is:     First,  that  the  attacli- 
ment  proceedings  were  void  because  the  court 
rendering  the  Judgment  therein  had  no  Ju- 
risdiction of  the  person  of  said  Onslow  B. 
Todd,  because  the  order  of  publication  was 
void;    and,   second,  that  under  no  clrcunn- 
stances  did  the  respondent  obtain  title  by 
its  deed  from  W.  H.  Snyder. 

1.  From  the  foregoing  statement  It  will 
be  readily  observed  that  this  is  a  collateral 
attack  by  the  plaintiff  upon  the  Judgment  of 
the  circuit  court  of  Shannon  county  in  the 
case  of  Snyder  and  Pearson  v.  Onslow  B. 
Todd.  That  was  an  action  by  attachment, 
and  the  lands  In  controversy  herein  were 
seized  and  levied  upon  by  the  sheriff  In  pur- 
suance of  a  writ  of  attachment  in  due  form, 
and  an  abstract  of  said  attachment  showing 
the  names  of  the  parties  to  the  suit  and 
the  amount  of  the  debt  and  date  of  the  levy 
and  the  description  of  the  real  estate  levied 
on  was  duly  filed  by  the  sheriff  In  the  of- 
fice of  the  recorder  of  deeds  of  Shannon 
county,  on  the  0th  day  of  July,  1898.  The 
first  groimd  of  assault  upon  said  attachment 
proceedings  and  Judgment  is  based  upon  the 
recital  in  the  order  of  publication,  which 
states:  "The  object  and  general  nature  of 
which  Is  to  recover  from  him  (the  said  Ons- 
low B.  Todd)  the  sum  of  $1,634.14,  by  reason 
of  a  Judgment  heretofore  rendered  in  the 
court  of  common  pleas  of  Franklin  county, 
Ohio,  in  favor  of  said  plaintiffs  and  against 
said  defendant;  the  said  amount  being  the 
balance  due  on  said  Judgment,  a  certified 
copy  of  whic^  Is  filed  and  made  a  part  of 
the  petition  filed  in  said  cause."  The  point 
is  that  such  Judgment,  as  shown  by  the  ex- 
hibit filed  with  the  petition,  and  upon  which 
the  suit  was  brought,  was  In  fact  rendered 
in  the  common  pleas  court  of  Clark  county, 
Ohio,  and  not  In  the  common  pleas  court  of 
Franklin  county,  Ohio;  the  argument  being 
that  this  order  of  publication  did  not  notify 
the  defendant,  Todd,  that  be  was  being  sued 
upon  a  Judgment  of  the  common  pleas  court 
of  Clark  county,  and  hence  did  not  correctly 
state  the  object  and  general  nature  of  plaln- 
tifTa    demand    against   the    said    defendant. 
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and  that  the  order  of  publication  correctly 
recited  the  names  of  the  plaintiffs  In  the  com- 
mon  pleas  court  of  Ohio  and  the  balance 
due    upon   the   said   judgment,    and  notifies 
the  defendant  that  a  judgment  will  be  asked 
upon  a  Judgment  In  favor  of  the  said  plain- 
tiffs   against  the   said   defendant,   and   that 
a  certified  copy  of  the  said  judgment  Is  filed 
with  and  made  a  part  of  the  petition,  plain- 
ly appeared,  from  which  it  is  plain  that  the 
clerk   made  a  mistake  in  stating  that  said 
Judgment  was  rendered  in  the  common  pleas 
court  of  Franklin  county,  instead  of  Clark 
county,  which  was  readily  ascertainable  by 
leferenee  to  the  petition  itself,  a  certified 
copy  of  the  judgment  being  filed  therewith. 
In  sapport  of  his  contention,  plaintiff  cites 
US  to  Janney  v.  Spedden  et  al.,  38  Mo.  396. 
In  that  case  it  was  ruled  by  this  court  that 
where  defendant,  a  nonresident,  is  brought 
into  court  by  an  order  of  publication,  and 
does    not  appear,  the  plaintiff  cannot  have 
any  other  or  different  relief  than  that  prayed 
for  In  his  petition.    If,  after  publication,  the 
plaintiff  amends  his  petition  and  takes  a  dif- 
ferent judgment  from  that  originally  prayed, 
the  Judgment  will  be  null  and  void.    After 
serrice  of  notice  by  publication  the  defendant 
cannot  be  held  to  have  any  notice  of  amend- 
ments to  the  petition.     And  that  case  was 
subsequently  followed  in  Bobb  v.  Woodward 
et  al.,  42  Mo.,  loc.  cit  489.    In  Leavenworth 
Terminal  Ky.  Co.  v.  Atchison,  137  Mo.,  loc.  cit 
230.  37  S.  W.  915,  it  is  said :    "A  defendant 
1b  brought  into  court  to  answer  the  allega- 
tions of  the  petition.     In  condemnation  pro- 
ceedings it  Is  essential  that  the  land  to  be 
affected  thereby  should  be  described  so  that 
the  owner  may  be  advised  of  the  demands 
made  upon  him.     He  may  be  indifferent  as 
to  the  appropriation  of  one  tract,  and  may 
seriously  object  to  the  appropriation  of  an- 
other.    If  he  make  default,  he  can  only  be 
bound  by  a  Judgment  authorized  by  the  pe- 
tition he  was  summoned  to  answer.    A  pe- 
tition cannot  therefore  be  amended  'in  a  mat- 
ter of  substance,  after  publication  of  notice, 
«o  as   to   make   a   valid   judgment   thereon 
against  a  defendant  who  does  not   appear. 
Janney  v.   Spedden,  38  Mo.  395,   and  other 
cases."     Applying  the  doctrine  of  the  fore- 
going cases  to  the  facts  before  us,  It  is  clear 
there  was  no  amendment  to  the  petition  in 
this  case,  and   if,  as  said  in  Railway  Com- 
pany V.    Atchison,   supra,   the   defendant   is 
brought  into  court  to  answer  the  allegations 
of  the  petition,  an  inspection  of  that  peti- 
tion would  have  demonstrated  the  clerical  er- 
ror of  the  clerk  In  mlsdescrlbing  the  court  in 
which  the  Judgment  was  rendered,  and  the 
defendant   was    at   once   apprised   that    the 
plaintiffs  were  seeking  to  recover  a  judg- 
ment on  the  unpaid  balance  of  the  judgment 
in  the  common  pleas  court  of  Clark  county, 
Ohio.     It  Is  clear,  moreover,  that  this  case 
does  not  fall  within  the  principle  announced 
in  Janney  T.  Spedden,  supra,  in  this,  that 


no  change  In  the  relief  sought  was  made  by 
the  mere  fact  of  the  clerk  mlsdescrlbing  the 
court:  in  which  the  judgment  was  rendered. 
Had  the  defendant  appeared  In  that  case,  as 
he  had  a  right  to  do,  and  pleaded  nul  tlel 
record,  no  question  whatever  could  arise 
as  to  the  right  of  the  court  to  have  permit- 
ted the  amendment  to  the  extent  of  Insert- 
ing the  name  of  the  proper  county.  Look- 
ing at  these  proceedings  from  the  point  of 
a  collateral  attack,  we  do  not  think  they 
should  be  held  void  on  this  ground. 

2.  But  it  is  urged  that  the  attachment 
proceedings  were  and  are  void  because  the 
order  of  publication  did  not  describe  the 
land  attached.  In  support  of  this  contention, 
the  plaintiff  relies  upon  the  decisions  of 
this  court  in  Mllner  v.  Shipley,  94  Mo.  106, 
7  S.  W.  175;  Wlnningham  v.  Trueblood,  14» 
Mo.,  loc.  cit.  584,  51  S.  W.  399;  Stewart  v. 
Allison,  160  Mo.,  loc.  dt  847,  61  S.  W.  712. 
In  those  cases  and  others,  which  were  ac- 
tions under  the  tax  law  of  this  state  to  en- 
force the  state's  lien  against  specific  real 
property,  it  was  held  that  a  statement  of 
the  object  and  general  nature  of  a  petition, 
which  omitted  the  land  against  which  the 
lien  was  sought,  was  wholly  insufficient. 
With  those  decisions  we  are  entirely  satis- 
fled,  but  In  the  present  case  we  are  confront- 
ed with  another  well-settled  principle  of 
law.  In  Hardin  v.  Lee,  61  Mo.  241,  It  was 
said  by  this  court:  "In  attachment  causes, 
the  Jurisdiction  over  any  given  matter  is 
obtained  by  levy  thereon  of  a  writ  properly 
Issued.  And  no  matter  what  or  great  er- 
rors or  irregularities  may  subsequently  occur, 
the  res  remains  still  In  the  grasp  of  the 
court,  and  Its  Judgment  in  regard  thereto 
will  be  valid  and  binding  until  reversed  on 
error  or  by  appeal  or  set  aside  in  a  direct 
or  appropriate  proceeding  (or  that  purpose." 
This  statement  of  the  law  was  reiterated  in 
Freeman  v.  Thompson,  53  Mo.  194,  and  in 
this  last-mentioned  case  it  was  further  said : 
"The  difference  to  be  observed  between  those 
proceedings,  whose  seizure  at  the  outset  at 
once  confers  Jurisdiction  over  that  which 
is  seized,  and  those  methods  of  procedure 
which  look  to  the  acquisition  or  enforcement 
of  some  specific  right,  title  or  remedy,  is 
this:  That  in  the  former  class  of  caseSi 
Jurisdiction  without  seizure  or  levy  never 
attaches,  no  matter  how  long  or  how  often- 
notice  may  be  given;  nor  in  the  latter  un- 
til publication  be  made.  In  other  words,  it 
is  the  levy  of  the  writ  in  one  case,  and  the- 
publication  in  the  other,  that  gives  the  court 
power  to  act,  and  this  is  jurisdiction."  That 
case  was  cited  with  approval  'and  followed 
in  the  recent  case  of  Williams  v.  Lobban, 
20G  Mo.,  loc.  cit.  408,  409,  104  S.  W.  58.  In 
Holland  v.  Adair,  55  Mo.,  loc.  cit.  49,  it  was 
said:  "The  petition  was  regularly  filed,  the 
affidavit  for  the  attachment  was  regular  and 
sufllclent,  the  writ  of  attachmont  was  suffi- 
cient and  regularly  issued,  the  levy  on  the- 
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land  Is  unquestioned  and  publication  regular- 
ly ordered  by  the  court,  and  regularly  pub- 
lished ;  but  the  simple  question  growing. out 
of  the  declaration  of  law  under  considera- 
tion la  whether  the  omission  In  the  publica- 
tion to  state  the  amount  of  the  damage 
claimed  would  render  the  after  proceedings 
and  Judgment  of  a  court  so  void  that  a  sale 
imder  a  special  execution  Issued  on  said 
Judgment  would  confer  no  title,  and  could 
bo  attacked  In  a  collateral  proceeding  and 
be  held  rold.  That  this  defect  In  the  notice 
is  an  Irregularity  Is  admitted,  but  the  court 
having  acquired  Jurisdiction  of  the  cause, 
and  of  the  property  attached,  and  having 
in  its  Judgment  found  that  publication  had 
been  duly  made,  the  Judgment  is  not  void 
and  cannot  be  attacked  in  a  collateral  pro- 
ceeding. Kane  v.  MeCown,  55  Mo.  181 ;  Coop- 
er V.  Reynolds,  10  Wall.  (U.  8.)  321,  19  L. 
Ed.  931.  In  Shea  v.  Shea,  154  Mo.  599,  56 
S.  W.  809,  77  Am.  St.  Rep.  779,  this  sub- 
ject was  again  reviewed,  and  it  was  said: 
"Our  answer  Is  that  in  this  court,  in  all 
collateral  attacks.  It  is  held  that  in  attach- 
ment causes  the  Jurisdiction  over  any  given 
subject-matter  is  obtained  by  the  levy  there- 
on, of  a  writ  properly  issued,  and,  no  mat- 
ter what  or  how  great  errors  or  irregularities 
may  subsequently  occur,  the  res  remains 
still  in  the  grasp  of  the  court,  and  its  Judg- 
ment in  regard  thereto  will  be  valid  and 
binding  until  reversed  on  error  or  appeal 
or  set  aside  in  a  direct  and  appropriate  pro- 
ceeding for  that  purpose.  Hardin  v.  Tiee,  51 
Mo.  241 ;  Freeman  v.  Thompson,  53  Mo.  183.*' 
While  it  may  l>e  conceded  that  the  clerk 
could,  with  propriety,  have  stated  that  the 
land  of  the  defendant  bad  been  attached  and 
have  described  the  land  in  the  order  of  pub- 
lication, the  statute  (section  676,  Rev.  St 
1889  [Ann.  St.  1900,  p.  601])  makes  no  such 
requirement,  as  did  the  statute  of  1855  (Rev. 
St.  1855,  p.  246,  c.  12,  {  23),  upon  which 
Durossett's  Adm'r  v.  Hale,  38  Mo.  346,  was 
decided.  But  even  under  that  statute,  in 
Harris  v.  Grodner,  42  Mo.  159,  in  which  the 
publication  notified  a  defendant  his  property 
was  "about  to  be  attached,"  It  was  held 
sufflclent. 

Counsel  for  plaintiff  has  urged  that  the 
plaintiffs  bad  no  capacity  to  sue  because 
foreign  executors,  as  such,  bad  no  right  to 
maintain  an  action  in  this  state,  and,  more- 
over, having  administered  the  estate  of  Mrs. 
Pearson  and  been  discharged,  of  course  had 
no  authority  to  bring  suit  on  a  Judgment  in 
fnvor  of  her  estate,  but  these  objections  were 
••Ic.nrly  matters  of  defense,  which  could  have 
been  pleaded  successfully  against  any  Judg- 
ment in  their  favor,  but  no  such  defense  was 
Interposed,  and  plaintiff,  who  was  no  party 
to  that  action,  cannot  in  this  collateral  pro- 
o(K>diug  avail  himself  of  these  defenses  to 
luive  the  Judgment  obtained  by  said  execu- 
tors  adjudged  void.     Onslow   B.   Todd  had 


three  years  after  the  rendition  of  that  Judg- 
ment in  which  to  have  attacked  the  same 
on  said  grounds,  but  did  not  do  so,  and  that 
Judgment  Is  now  unreversed  and  final.  These 
alleged  errors  and  irregularities  do  not  go 
to  the  Jurisdiction  of  the  circuit  court  of 
Shannon  county  and  cannot  avail  plaintiff 
of  this  collateral  action. 

It  results  that  the  Judgment  of  the  cir- 
cuit court  must  be,  and  Is,  affirmed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


OROUTT  T.  CENTURY  BLDG.  CO.  et  aL 

(Supreme  Court  of   Missouri,   Division   No.   1. 

July  3,  1908.     Rehearing  Denied  July  14, 

1908.) 

1.  Carbiebs— Carbiagk  of  Pabsenqebb— Ele- 
VATOBS  —  Pebsonal  Injubies— Sdbmissioit 
to  Juby. 

In  an  action  for  Injuries  through  the  fall- 
ing of  an  elevator,  evidence  tending  to  prove 
that  defendants  were  operating  the  elevator,  and 
were  common  carriers  of  passengers ;  that  plain- 
tiff was  a  passenger  on  the  elevator,  together 
with  proof  of  the  accident  and  attending  cir- 
cumstances and  plaintiff's  Injuries — was  suffi- 
cient to  make  out  a  prima  facie  case,  entitling 
plaintiff  to  go  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  9,  Carriers,  §§  1315-lft25;  vol.  37,  Negli- 
gence, {  325.] 

2.  Appeal  and  £^BBOB— Habmixss  Ebbob— In* 

8TRUCTI0N8. 

Where,  in  an  action  for  injuries,  only  gen- 
eral ni^ligence  was  required  to  be  charged,  but 
plalntis  alleged  specific  acts  of  negligence,  de- 
fendant could  not  complain  of  instructions  shift- 
ing the  burden  of  proof  from  defendant  to 
plaintiff,  by  requiring  him  to  prove  the  facta 
stated  in  the  instructions ;  plaintiff  being  en- 
titled, under  the  law,  to  recover  without  re- 
quiring the  jury  to  find  any  of  the  facta  stated 
in  the  instructions  to  t>e  true. 

[Ed.  Note. — For  cases  in  point,  gee  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  Sg  4056-^058.] 

3.  Tbial  — iRSTBucnoNS— Constbuctioh  To- 

GETKEB. 

Whe^  ail  the  instructions  when  read  to- 
gether cover  the  entire  case  as  made  by  the 
pleadings,  and  require  the  juiy  to  find  all  the 
tacts  essential  to  a  recovery,  they  are  not  open 
to  the  objection  that  each  of  them  undertaKPs 
to  cover  the  entire  case,  but  erroneously  omits 
some  essential  fact  necessary  for  the  jury  to 
find  to  justify  a  verdict. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  U  703-718.] 

4.  Sahb— AsstniiNa  Facts. 

An  instruction  assuming  as  true  a  fact 
proven  by  the  uncontroverted  evidence  was  not 
erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  432-434.] 

5.  Cabbiebs— Cabbiaqe  or  PAssEnoEBS— E2le- 

VATORS  —  PeBSONAL    INJURIES  —  BuBDEN    OF 

Pboof— Instructions.  ■ 

Where,  in  an  action  for  injuries  to  a  pas- 
senger in  an  elevator  tiirough  the  falling  there- 
of, plaintiff  was  entitled  to  go  to  the  jury  on 
the  presumption  of  negligence,  an  instruction 
that  the  burden  of  proving  the  specific  facts 
causing  the  injury  rested  throughout  the  case 
on  plaintiff  was  properly  refused. 
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6.  Same— Evidence. 

In  an  action  for  injuries  to  a  passenger  In 
an  elevator,  through  the  falling  thereof,  evi- 
dence relating  to  the  condition  of  the  elevator 
as  far  back  as  two  years  prior  to  the  injury  and 
on  down  to  within  a  few  days  thereof,  and 
tending  to  show  that  the  elevator  would  not 
run  properly,  that  the  cable  was  rusty  and 
rotten,  that  bolts  were  loose,  that  the  guide 
shoes  were  constantly  getting  out  of  place,  and 
that  the  rod  governing  the  safety  appliances 
was  so  bent  they  would  not  properly  perform 
their   functions,   was   admissible. 

7.  Appeal  and  Ebbor— Harmless  Bbbob— Ad- 
mission OF  Evidence. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger in  an  elevator,  through  the  falling  there- 
of, evidence  that  the  guide  shoes  got  out  of 
position,  and  that  the  safety  dogs  would  not 
work  properly,  was  admissible ;  the  error,  if 
any,  in  permitting  a  witness  to  testify  that  he 
had  reported  to  defendant's  engineer  about  the 
jihoes  getting  out  of  position,  and  that  the  dogs 
woald  not  work,  was  harmless. 

[Ed.  Note. — For  cases  in  point.  si>e  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §{  4153-^160.] 

Appeal  from  St.  Louis  Circuit  Court; 
Daniel  G.  Taylor,  Judge. 

-Action  by  Robert  Lee  Orcutt  against  the 
Century  Building  Company  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

See  201  Mo.  424,  99  S.  W.  1062,  8  L.  R.  A. 
(\.  S.)  929. 

Plaintiff  instituted  this  suit  to  recover 
damages  for  personal  Injuries,  sustained  by 
him  through  the  alleged  negligence  of  the 
defendants  In  permitting  a  freight  elevator, 
in  which  he  was  riding,  to  fall.  There  was 
a  trial  before  the  court  and  Jury,  wblcb  re- 
sulted In  a  verdict  and  Judgment  for  plaln- 
tltr,  and  against  both  defendants,  for  the 
sum  of  $13,150.  After  taking  the  proper  pre- 
liminary steps,  the  defendants  appealed  the 
cause  to  this  court. 

The  petition  upon  which  the  trial  was  bad, 
In  substance,  alleged:  That  the  Century 
Building,  in  the  city  of  St  Louis,  was  owned 
by  defendant  Century  Building  Company  on 
and  prior  to  May  30,  1902,  and  that  defend- 
ant Mississippi  Valley  Trust  Company,  for 
some  time  prior  thereto  was,  and  still  Is,  the 
trustee  in  two  deeds  of  trust,  the  first  to 
secare  bonds  amounting  to  $600,000,  and  the 
second  to  secure  bonds  amounting  to  $150,- 
000;  that  by  a  written  contract,  dated  De- 
cember, 1896,  defendant  Mississippi  Valley 
Trust  Company  was,  by  defendant  Century 
Building  Company,  appointed  Its  attorney  In 
fact  to  rent  said  Century  Building,  and  In 
its  name  to  collect  rents,  and  out  of  the 
rents  so  collected  to  pay  all  taxes  and 
ground  rent,  semiannual  Interest  on  bonds, 
and  all  expenses  connected  with  the  mainte- 
nance and  repair  of  the  building,  and  also  to 
pay  Itself  3%  per  cent  commission  on  the 
amount  collected;  that  on  the  30th  day  of 
May,  1902,  the  Mississippi  Valley  Trust 
Company  was  In  the  control  and  manage- 
ment of  said  building  under  said  contract ; 
that  on  and  prior  to  said  date  It  was  custom- 


ary for  persons  taking  freight  oat  of  said 
building,  or  taking  It  Into  said  building,  to 
place  the  freight  on  a  certain  freight  eleva- 
tor, and  also  to  ride  with  the  freight  on  said 
elevator;  that  such  persons  were  Invariably 
allowed  by  defendant  to  use  said  elevator; 
that  on  said  date,  when  plaintiff  was  on 
said  elevator  in  said  capacity,  and  was  a 
passenger  thereon,  the  elevator  fell  from 
the  seventh  floor  to  the  basement,  causing 
serious  Injuries  to  plaintiff;  that  the  fall 
of  said  elevator  was  the  result  of  negligence 
on  the  part  of  defendants.  The  answer  was 
a  general  denial. 

There  was  but  little,  if  any,  material  con- 
flict In  the  testimony  of  the  witnesses  for 
plaintiff  and  defendants.  The  plaintiff's  evi- 
dence tmded  to  prove  that  the  Century 
Building  Company,  a  corporation  of  Mis- 
souri, was,  and  at  all  times  mentioned  in  the 
evidence  continued  to  be,  the  owner  of  the 
Century  Building  at  the  northwest  corner  of 
Olive  and  Ninth  streets,  In  the  city  of  St 
Louis,  and  that  the  building  was  opened  for 
occupancy  about  February,  1897;  and  from 
the  beginning  a  certain  steam  freight  ele- 
vator was  operated  in  said  building,  on  the 
west  side  of  same,  opening  on  an  alley, 
which  formed  the  western  boundary  of  the 
building;  the  elevator  being  located  nearer 
to  Olive  than  to  Locust  street    On  Jauuar>- 

,   1896,   the  Century   Building  Company 

executed  a  deed  of  trust,  conveying  to  de- 
fendant Mississippi  Valley  Trust  Company, 
as  trustee,  the  Century  Building,  and  all  the 
assets  of  the  company,  to  secure  an  issue  of 
bonds  amounting  to  $600,000.  On  October 
1,  1897,  the  Century  Building  Company  ex- 
ecuted to  defendant  Mississippi  Valley  Trust 
Company,  as  trustee,  a  second  deed  of  trust 
upon  the  Century  Building,  and  all  other  as- 
sets of  the  company,  to  secure  the  payment 
of  an  issue  of  bonds  in  the  sum  of  $150,000. 
On  December  10,  1896,  the  Century  Building 
Company  and  the  Mississippi  Valley  Trust 
Company  entered  Into  a  contract  of  agency, 
whereby  the  Century  Building  Company  ap- 
pointed the  Mississippi  Valley  Trust  Com- 
pany Irrevocably  Its  agent  and  attorney  in 
fact:  To  rent  for  the  Century  Building 
Company  and  In  Its  name,  the  Century 
Building,  and  each  and  every  part  thereof; 
to  collect  all  rents  accruing  to  the  Century 
Building  Company  from  any  portion  of  said 
building;  and  to  make  out  of  same  the  fol- 
lowing payments  and  disbursements:  First. 
To  pay  all  taxes  of  every  kind  and  char- 
acter on  said  building  or  the  ground  upon 
which  same  Is  situated.  Second.  To  pay  the 
ground  rent.  Third.  To  pay  the  semiannual 
Interest  on  said  bonds.  Fourth.  To  pay  all 
expenses  'with  the  maintenance,  repairs,  and 
management  of  said  building  and  operating 
expenses  thereof.  Fifth.  To  pay  all  Insur- 
ance, covenanted  by  the  Century  Building 
Company  In  said  deed  of  trust,  to  be  taken 
out  on  said  premises.     Sixth.  To  pay  over 
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the  balance  of  said  rents  to  the  Century 
BuIIdhig  Company,  after  deducting  from  the 
rents  as  collected,  as  compensation,  to  said 
3Ilsslssippl  Valley  Trust  Company,  for  its 
service  as  attorney  in  fact  and  agent,  the 
sum  of  3%  per  cent,  on  the  amount  collected 
In  saM  rents  of  said  building  and  property. 
It  was  further  provided,  In  and  by  said  con- 
tract of  agency,  that  while  the  said  matters 
were  set  out  as  "first,"  "second,"  etc.,  it  was 
not  Intended  thereby  that  the  said  Missis- 
sippi Valley  Trust  Company  should  be  oblig- 
ed to  pay  on  account  of  said  items  In  the  or- 
der named ;  but,  on  the  contrary,  the  said 
trust  company  was  expressly  given  authority 
and  right  to  use  its  discretion  In  the  prem- 
ises. It  was  further  provided  that  the  terms 
and  conditions  of  the  renting  of  the  property, 
or  any  part  thereof,  and  also  the  amount  to 
be  expended  for  maintenance,  repairs,  man- 
agement, and  operating  the  building,  should 
be  at  the  discretion  of  said  Mississippi  Val- 
ley Trust  Company,  The  agreement  of  agen- 
cy and  attorney  In  fact  was  made  irrevoca- 
ble, and  required  to  continue  during  the  life 
of  the  bonds  under  the  said  deed  of  trust. 
And  the  Mississippi  Valley  Trust  Company 
accepted  said  appointment  as  attorney  in 
fact  and  agent,  and  agreed  faithfully  to  per- 
form its  duties  with  respect  to  same.  The 
said  agreement  of  agency  and  appointment 
of  attorney  in  fact  was  duly  execulid  by  the 
Century  Building  Company. 

The  Mississippi  Valley  Trust  Company  en- 
tered upon  the  execution  of  Its  contract  of 
agency,  and  employed  the  McCormIck,  Kilgen 
&  Rule  Real  Elstate  Company  as  agents,  to 
look  after  renting  the  offices  In  the  building. 
The  McCormIck,  KllgMi  &  Rule  Real  Estate 
Company  collected  the  rents,  and  looked  after 
the  repairs.  The  Mississippi  Valley  Trust 
Company  had  full  charge  and  control  of  the 
Century  Building  and  its  elevators  and  em- 
ployes in  charge  thereof.  From  the  opening 
of  the  building  in  18fi7  passengers  were  car- 
ried In  the  freight  elevator  in  the  Century 
Building.  It  was  customary  for  the  operator 
to  carry  passengers  up  and  down  on  the 
freight  elevator  down  to  the  30th  of  May, 
1902.  Plaintiff  himself  had  frequently  been 
carried  on  this  same  elevator.  Badwin,  em- 
ployed at  McTague's  restaurant,  during  a  pe- 
riod of  five  years  before  the  fall  of  this  ele- 
vator, frequently  saw  passengers  carried  up 
and  down  on  It  Fltzhugh,  operator  of  this 
elevator,  during  a  period  of  three  or  four 
years,  up  to  May  30,  1902,  always  carried  up 
or  down  those  handling  freight.  Rupert  Or- 
cutt  had  been  frequently  seen,  perhaps  ac- 
companying freight,  ascending  and  descend- 
ing on  this  elevator  prior  to  the  accident  In 
moving  people  In  and  out  of  the  Century 
Building  it  was  the  usual  custom,  when 
handling  freight,  to  ride  in  the  elevator  there- 
with. KInyon  had  ridden  on  the  elevator  be- 
fore the  accident  Martin  McGrath  had  seen 
effects  moved  in   and  out  of  the  Century 


Building  ever  since  it  was  bnllt,  and  himself 
had  accompanied  freight  on  this  very  elevator 
200  or  300  times.  The  witness  Cruttwell  had 
had  men  ride  up  and  down  on  this  elevator, 
and  never  knew  of  a.ny  objection  being  raised. 
On  the  morning  of  May  30,  1902,  plaintiff, 
then  an  employe  of  the  Orcutt  Storage,  Mov- 
ing &  Packing  Company,  was  engaged  In  mov- 
ing effects,  records,  and  office  fixtures  of  the 
Frisco  Railroad  Company,  outgoing  tenants, 
from  the  Century  Building.  About  half-past 
8  the  elevator  came  up  to  the  seventh  fioor  to 
receive  freight  After  it  was  loaded,  plaintiff 
got  on  the  elevator.  The  bell  at  the  eighth 
floor  rang,  and  the  elevator  was  raised  to  that 
floor,  and  then  It  started  to  descend.  After 
It  had  descended  about  a  floor,  there  was  a 
wobbling,  shaking  noise  down  below,  and  the 
elevator  shot  down  to  the  basement.  The  oper- 
ator had  reversed  the  car  at  the  eighth  floor. 
Between  the  seventh  and  sixth  floors  the  car 
listed,  shook  a  little  bit  and  the  operator 
could  not  stop  the  car,  but  it  fell  down  to  the 
bottom.  There  were  about  2,600  pounds  of 
freight,  stationery,  office  fixtures,  and  boxes 
on  the  car  at  the  time  it  fell.  The  car  fell. 
One  of  the  cables  broke,  or  was  "chawed  up." 
The  pinion  that  transmits  power  from  the 
engine  proper  to  the  winding  drum  broke, 
was  split  In  two.  The  winding  drum,  to 
which  the  hoisting  cables  are  fastened,  and 
on  which'  they  coil,  was  turned  end  for  end, 
and  the  flang  or  perimeter  of  the  winding 
drum  was  broken  off.  The  bolts  that  held  la 
place  the  pillow  cap,  which  In  turn  held  In 
place  the  winding  drum  on  the  pillow  block, 
were  broken.  One  of  these  bolts  presented  a 
shiny,  worn  appearance,  which  might  have 
happened  in  one  or  two  trips,  or  more,  prob- 
ably longer  time,  perhaps  a  week  or  more. 
The  sides  of  the  maple  ways  and  guides  upon 
which  the  car  ran  were  indented  In  places 
and  scratched.  The  rod  that  operates  the 
safety  devices  under  the  car  was  bent  The 
elevator  In  question  was  an  E^aton  &  Prince 
make,  standard  construction,  both  for  engine 
and  general  style  of  car.  The  car  was  larger 
than  usual  for  this  character  of  building, 
being  8  by  13  feet  and  fastened  or  held 
in  position  at  diagonal  comers.  The  car 
was  equipped  with  safety  devices.  A  gover- 
nor on  top  of  the  ear  was  so  geared  that, 
when  the  car  descended  at  a  speed  In  excess 
of  Its  normal  speed,  the  governor  would  oper- 
ate upon  a  bar  or  rod  connecting  with  a  long 
transverse  rod  running  diagonally  across  the 
bottom  of  the  car  and  underneath  it,  there- 
by rotating  this  transverse  rod  (also  called  a 
"rocker  shaft"),  the  effect  of  which  was  to 
throw  instantly,  into  the  sides  of  the  maple 
uprights  or  guides,  two  sharp  dogs,  or  pieces 
of  steel.  These  dogs,  being  released,  were 
supposed  to  embed  themselves  solidly  into  the 
sides  of  the  maple  guides  and  hold  the  car. 
These  safety  devices  were  the  standard  con- 
struction of  safety  devices  upon  elevators  of 
this  style  at  that  time,  the  usual  construction. 
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The   city  Inspected  the  elevator  at  Inter- 
vals of  about  three  months.    The  last  city 
Sn<i^ectIon  was  on  February  26,  1902.     The 
elevator  fell  May  30,  1902.    On  these  Inspec- 
tions by  the  city  deputy  inspector  ot  boilers 
he  found  the  cables,  the  ropes,  and  all  In 
••fair"    condition— "passable,"    "nothing   bad 
enoogb   to   condemn."     The  city    Inspector 
never  noticed  the  transverse  rod  under  the 
elevator  car,  the  rod  that  works  the  safety 
devices,  but  before  the  fall  of  the  elevator, 
the  defendant's  engineers  testified  that  they 
never    found   it  bent.     Two  other  persons 
iBaldwIn  and  Stolzenberg)  had  seen  the  rod 
bent  before  the  fall,  perhaps  a  month  or  so. 
The  night  mgineer  had  nothing  to  do  with 
inspecting  the  machinery.    The  chief  engin- 
eer and  assistant  engineer  frequently  saw  the 
macbinery  operating  this  elevator,  sometimes 
as  much  as  ten  times  a  day.     The  witness 
Baldwin  testified  that  a  few  days  before  the 
fall  of  the  elevator  he  noticed  a  low,  rattling 
noise  abont  the  elevator.    A  few  days  before 
the  fall  Baldwin  asked  Pate  why  they  did 
not  fix  the  elevator.    Defendant's  chief  en- 
gineer had  been  employed  by  defendants  only 
2  or  3  months  when  the  elevator  fell,  and 
while  he  had  had  considerable  experience  as 
an  engineer  during  a  period  of  20  years  In 
St  Louis,  be  bad  been  licensed  as  an  engineer 
only  22  days  prior  to  this  catastrophe.    The 
night  engineer  had  been  in  the  employ  of  de- 
fendants  only  32  days  when  the  elevator 
fell.    The  assistant  engineer  made  no  exam- 
ination of  the  machinery  on  the  morning  of 
May  30,  1902,  before  the  elevator  fell     He 
bad  Just  come  on  duty.     A  few  days  before 
May  30th  the  chief  engineer  and  assistant  en- 
gines made  an  examination  of  this  elevator, 
and  fonnd  nothing  wrong.    They  used  their 
hands,  did  not  use  wrenches.    They  tried  the 
safety  devices  at  that  time  with  the  hand. 
The  condition  of  everything  was  "good." 

Plaintiff  suffered  intense  pain.  Both  legs 
were  broken.  He  was  taken,  unconscious, 
to  the  City  Hospital,  remained  there  5  days 
was  taken  to  St.  John's  Hospital,  remained 
there  4  or  5  weeks,  and  was  taken  home. 
The  right  leg  was  amputated  above  the  knee. 
The  wound  on  the  other  leg  never  has  healed. 
Dead  bone  still  keeps  coming  out.  Plaintiff's 
face  and  head  are  scarred  up.  He  had  nu- 
merous other  Injuries.'  The  severity  of  the 
Injuries  Is  conceded.  In  behalf  of  defendants 
the  testimony  tended  to  show  that  the  night 
engineer  was  on  duty  from  6  o'clock  In  the 
evening  nntil  6  o'clock  in  the  morning.  He 
bad  been  there  the  night  before  the  accident, 
aud  left  at  6  o'clock  the  morning  of  the  ac- 
cident. Before  leaving  the  morning  of  the 
accident  he  looked  at  the  machinery,  and 
fonnd  that  everything  was  running  well. 
The  machinery  was  In  good  condition  that 
morning.  The  testimony  further  tended  to 
show  that  a  deputy  ci^  Inspector  had  ex- 
amined this  elevator  and  machinery  on  the 
26th   of    February,    1902,    approximately    3 


months  before  the  accident,  and  approximate- 
ly every  three  months  for  a  period  of  2% 
years ;  always  found  everything  In  good  order 
and  Issued  a  certificate.  The  testimony  in 
behalf  of  defendant  further  tended  to  show 
that  Henry  E.  Tate,  assistant  engineer  of 
the  Century  Building,  and  Oscar  Mallnda, 
engineer,  had  made  an  Inspection  of  this  ele- 
vator and  all  the  parts  thereof,  and  of  the 
machinery,  three  or  four  days  before  this 
accident,  and  bad  found  everything  In  good 
order.  The  three  engineers  of  the  Century 
Building,  together  with  the  superintendent  of 
construction  of  the  Otis  Elevator  Company, 
who  came  down  to  look  after  the  repair  of 
same,  made  an  examination  of  the  elevator 
and  machinery  after  the  accident,  and  found 
no  bolt  that  had  a  polished  appearance.  On 
the  contrary,  all  the  breaks  they  saw  in  the 
bolts  and  machinery  were  new,  fresh  breaks. 
The  testimony  of  defendants  also  tended  to 
show  that  the  elevator  In  question  was  one 
of  standard  construction. 

Over  the  objections  and  exceptions  of  de- 
fendants, the  court  gave  the  following  In- 
structions on  behalf  of  the  plaintiff: 

"(1)  The  jury  are  Instructed  that  if  they 
believe  from  the  evidence  that,  on  and  prior 
to  May  30,  1902,  the  Century  Bdildlng  was 
located  at  the  northwest  corner  of  Ninth  and 
Olive  streets,  In  the  city  of  St  Louis,  Mo., 
and  conducted  and  operated  as  an  office 
building;  and  that  a  freight  elevator  was 
maintained  and  operated  In  said  building 
for  the  use  and  convenience  of  incoming 
and  outgoing  tenants ;  and  that  on,  and  for 
a  long  time  prior  to.  May  30,  1902,  it  was 
and  had  been  the  custom  to  carry  persons 
who  were  handling  furniture,  goods,  arti- 
cles, and  effects  belonging  to  Incoming  and 
outgoing  tenants  upon  said  elevator;  and 
that  plaintiff  on  May  30,  1002,  while  handling 
and  in  charge  of  furniture  and  effects  of  an 
outgoing  tenant  of  said  building,  entered 
said  elevator  for  the  purpose  of  being  car- 
ried therein ;  and  that  plaintiff  was  exercis- 
ing ordinary  care;  and  that  said  building 
was  at  all  of  said  times  owned  by  the  Cen- 
tury Building  Company,  and  was  being  op- 
erated and  conducted  by  the  Mississippi  Val- 
ley Trust  Company,  pursuant  to  the  terms  of 
the  agreement  In  writing  between  the  trust 
company  and  the  building  company,  bearing 
date  December  18,  1896,  and  which  has  been 
read  in  evidence,  and  that,  pursuant  to  the 
terms  of  said  contract  said  trust  company 
was.  at  said  times,  In  full  control  of  said 
building  and  the  management  thereof,  re- 
ceiving all  Income,  selecting,  employing,  and 
paying  all  the  servants,  engineers,  and  opera- 
tors of  said  building,  and  in  Its  discretion 
determining  and  making  all  repairs  In  said 
building;  that  it  was  the  duty  of  both  of 
said  defendants,  their  agents,  and  servants 
In  charge  of  said  elevator,  and  the  machinery 
operating  the  same,  to  use  the  highest  prac- 
ticable degree  of  care  to  carry  plaintiff  in 
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said  eleTator  safely,  and  also  to  use  the  htgb- 
est  practicable  degree  of  care  to  keep  said 
elevator  and  Its  bolstings  and  lowering  ap- 
paratus, and  the  engines,  boilers,  and  ma- 
chinery and  appurtenances  used  In  connec- 
tion tberewlth,  in  good  repair;  and  If  the 
jury  believe  from  the  evidence  that  on  May 
30,  1902,  the  aforesaid  elevator  or  the  ma- 
chinery, or  any  part  thereof,  was  out  of  re- 
pair, and  that  said  defendants  linew,  or  by 
the  exercise  of  the  highest  practicable  degree 
of  care  and  foresight  could  have  known, 
that  the  same  were  out  of  repair,  and  If  they 
believe  that,  by  reason  of  said  elevator  or 
machinery,  or  any  part  thereof,  being  so  out 
of  repair  while  plaintiff  was  riding  on  said 
elevator,  It  gave  way  and  fell,  and  that 
plaintiff  was  Injured  by  such  fall,  then  the 
jury  should  find  for  the  plaintiff,  against 
both  defendants. 

"(2»  The  Jury  are  Instructed  that  if  you  be- 
lieve and  find  from  the  evidence  that  on  or 
about  the  30tb  day  of  May,  1902,  the  defend- 
ant the  Mississippi  Valley  Trust  Company, 
as  agent  of  the  Century  Building,  was  oper- 
ating a  freight  elevator  in  the  Century  Build- 
ing, In  the  city  of  St.  Louis,  under  the  con- 
tract of  December  18,  1806,  in  evidence,  and 
at  said  titne  carried  passengers  thereon,  who 
were  taking  freight  in  and  out  of  said  build- 
ing for  tenants,  and  that  plaintiff  was  such 
passenger,  and  bad  taken  passage  upon  said 
elevator  In  said  building,  and  that  while  be 
was  BO  a  passenger,  being  carried  upon  the 
said  elevator,  operated  by  said  defendant, 
as  aforesaid,  the  said  elevator  fell  from 
about  the  seventh  story,  and  suddenly  drop- 
ped to  the  bottom  of  the  elevator  shaft  In 
the  basement  of  said  building,  and  that 
plaintiff  was  himself  exercising  ordinary 
care,  and  that  be  was,  by  such  fail  and  drop- 
ping of  the  elevator  car,  precipitated  to  the 
bottom  of  said  elevator  shaft,  and  Injured 
thereby,  then  the  law  presumes  that  such 
injury  to  plaintiff  was  caused  by  defendant's 
■negligence,  and  such  facts,  if  proved  by  a 
preponderance  of  the  evidence,  make  out  a 
presumptive  case  for  the  plaintiff,  and  yoa 
should  find  a  verdict  for  the  plaintiff  against 
both  defendants,  unless  you  further  believe 
from  the  evidence  that,  notwithstanding  this 
presumption,  the  defendants,  at  the  time  of 
the  happening  of  the  injury,  in  fact  had  then 
fully  performed,  or  were  then  fully  perform- 
ing, their  duty,  as  defined  and  stated  In  oth- 
er instructions  herein,  toward  plaintiff  as 
such  passenger,  or  that  such  injury  to  plain- 
tiff, if  any,  did  not  occur  because  of  any 
failure  of  the  defendants  In  such  respect. 

"(3)  The  Jury  are  instructed  that  if  they  be- 
lieve from  the  evidence  that  the  Centurj- 
Building  Company  bad  made  the  Mississippi 
Valley  Trust  Company  Its  agent  under  the 
contract  of  December  18,  1806,  In  evidence, 
and  given  it  the  care  and  management  of  the 
Century  Building,  and  that  said  Mississippi 
Valley  Trust  Company  was  operating  and 


manngln;;  snid  building  under  that  contract, 
and  made  repairs  therein  at  Its  discretion, 
then    the   Century    Building    Company    -was 
jointly  responsible  with  the  Mississippi  Val- 
ley Trust  Company  for  any  Injury  that  might 
arise  from  the  negligent  management  of  said 
building  by   said   Mississippi   Valley   Trust 
Company,  and  the  Jury  are  Instructed  that 
It  Is  the  duty  of  the  person  or  persons  op- 
erating an  elevator,  such  as  the  elevator  In 
question.  In  the  carriage  and  transportation 
of  passengers  upon  such  elevator,  to  have, 
take,    and   exercise  the   highest  degree    of 
care,  reasonably  practicable,  for  the  personal 
safety  and  safe  carriage  of  such  pas.sengers. 
and  that  this  care  should  be  used 'and  exer- 
cised for  the  purpose  of  safely  operating  said 
elevator.  In  having  said  elevator,  its  operat- 
ing machinery,  safety  devices,  and  all  ma- 
chinery and  apparatus  constituting  a  part 
of  said  elevator  and  said  operating  machin- 
ery maintained  and  kept  In  a   reasonably 
good  and  safe  condition,  and  for  such  pur- 
pose to  take  and  exercise  about  the  same  the 
highest  degree  of  care  reasonably  practicable 
In  inspecting  and  keeping  such '  elevator,  its 
operating  machinery,  safety  devices,  and  all 
mac^hlnery  and  apparatus  constituting  a  part 
of  said  elevator  and  said  operating  machin- 
ery  In   good   and    reasonably   safe  working 
order  and  condition,  and  a  failure  to  so  do 
would  be  negligence;    and,   if  you  believe 
from  the  evidence  that  the  elevator  operated 
by  defendants  on  or  about  the  30tli  day  of 
May,  1902,  fell  from  about  the  seventh  story 
of  the  Century  Building  in  the  city  of  St 
Louis,  while  the  plaintiff  was  a  passenger  on 
said  elevator,  and  plaintiff  was  injured  there- 
by, and  that  he  was  exercising  ordinary  care, 
you  will  And  your  verdict  In  favor  of  the 
plaintiff,  against  both  defendants,  unless  you 
further  believe  from  the  evidence  that  the 
defendants   maintained  and   kept  said   ele- 
vator.  Its  operating  machinery,  safety  de- 
vices, and  all  machinery  and  apparatus  con- 
stituting a  part  of  said   elevator  and  said 
operating  machinery   in  a  reasonably  good 
and  safe  condition,   and   for  such  purpose 
took  and  exercised  about  the  same  the  high- 
est degree  of  care  reasonably  practicable  In 
inspecting  and  keeping  such  elevator,  Its  op- 
erating  machinery,   safety   devices,   aud  all 
machinery  and  apparatus  constituting  a  part 
of  said  elevator  and  said  operating  machin- 
ery In  good  and  reasonably  safe  working  or- 
der and  condition. 

"(4)  The  Jury  are  Instructed  that  if  they 
believe  and  find  from  tlie  evidence  that  de- 
fendant the  Mississippi  Valley  Trust  Com- 
pany, under  the  contract  of  date  Decem- 
ber 18,  1890,  In  evidence,  was  managing 
the  Century  Building,  and  operating  the 
freight  elevator  therein  and  that  plain- 
tiff became  a  passenger  thereon  as  set 
out  in  other  instructions,  and  that  plahitlff 
was  exercising  ordinary  care,  and  that,  while 
plaintiff  was  a  passenger  In  said  elevator.  It 
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fell  without  hl8  fault,  and  he  was  Injured 
thereby,  the  burden  la  not  upon  the  plaintiff 
to  show  what  particular  thing  caused  the 
elevator  to  fall,  out  the  burden  la  upon  the 
defendants  to  oyercome  the  presumption  that 
the  fall  of  aald  eleyator  occurred  through 
their  negligence;  and,  unless  the  jury  be- 
liere  from  the  evidence  that  the  fall  of  said 
elevator  was  without  their  fault,  you  should 
find  for  the  plalntlfT,  against  both  defend- 
ants." 

'•(6)  The  jury  are  Instructed  that  If  they 
find  and  believe  from  the  evidence  that 
the  defendant  the  Mississippi  Valley  Trust 
Company,  as  agent  of  the  Century  Building 
Company,  Iiad  the  care  and  management  of 
the  elevator  in  question  on  May  30,  1902,  and 
that  the  Mississippi  Valley  Trust  Company 
was  negligent  in  the  care  and  management 
of  the  elevator  in  question,  and  that,  as  a 
result  of  said  negligence,  plaintiff  received 
Injuries,  then  they  should  find  for  plalntlfT, 
against  both  defendants.  In  such  sum  as  they 
believe  from  the  evidence  will  compensate 
him  for  the  damages  which  he  has  sustained 
by  reason  of  his  said  injuries.  And,  in  de- 
termining said  damages,  they  may  take  in- 
to consideration  the  expense  which  they  be- 
lieve from  the  evidence  he  has  paid,  incur- 
red, or  become  liable  for  medical  and  surgi- 
cal services,  if  any,  nursing  and  hospital 
charges,  if  any,  artlflclftl  leg,  and  medicine 
and  surgical  appliances,  If  any;  the  loss  of 
earnings  that  he  has  sustained.  If  any;  the 
pain  and  suffering  which  he  has  endured. 
If  any,  and  which  the  jury  believe  from  the 
evidence  he  will  be  reasonably  certain  to 
sustain  hereafter,  if  any;  the  Impairment 
that  he  has  sustained  of  his  earning  power, 
if  any,  and  which  he  will  be  reasonably  cer^ 
tain  to  sustain  hereafter,  if  any:  the  amputa- 
tion of  his  right  leg,  and  the  Injury  and  Im- 
pairment to  his  left  leg,  and  the  injury  to 
his  body  and  spine,  heart  and  nervous  sys- 
tem, head  and  face,  if  the  jury  believe  from 
the  evidence  that  plaintiff  has  sustained  such 
Injuries,  or  any  of  them." 

And  the  court  gave  a  number  of  Instruc- 
tions In  behalf  of  defendants,  none  of  which 
are  complained  of,  but  refused  to  give  the  fol- 
lowing, asked  by  the  defendants,  to  wit : 

"(b)  The  court  instructs  the  jury  that  the 
burden  of  proving  that  the  elevator  in  ques- 
tion fell  on  accotmt  of  negligence  on  the  part 
of  defendants  Is,  throughout  the  case,  upon 
the  plaintiff,  and  If  you  find  that  the  plaintiff 
bag  failed  to  prove,  by  a  preponderance  or 
greater  weight  of  the  evidence,  that  the  fall 
>  of  said  elevator  was  due  to  negligence  on  the 
part  of  defendants,  then  and  In  that  case 
yonr  verdict  must  be  for  the  defendants." 

Seddon  &  Holland  and  Collins  &  Chappell, 
for  appellants.  John  A.  Gilliam  and  Luther 
Ely  Smith,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).    1.  This  case  was  here  on  a  former  ap- 


peti\,  and  is  reported  in  201  Mo.  424,  99  S. 
W.  1062,  8  L.  R.  A.  (N.  S.)  929.  The  former 
trial  resulted  In  a  judgment  for  defendants, 
which  was,  by  this  court,  reversed  and  re- 
manded for  a  new  trial.  Upon  a  retrial  the 
judgment  was  for  the  plaintiff  for  the  sum  of 
113,150.  Upon  the  former  appeal  the  law 
and  facts  of  the  case  were  most  exhaustively 
considered,  which  leave  but  little  to  be  said 
by  us  upon  this  appeal.  When  the  cause  was 
remanded  to  the  circuit  court  for  a  new  trial, 
the  plaintiff  filed  an  amended  petition,  char-- 
glng  general  negligence  only,  and  upon  the 
retrial  Introduced  evidence  tending  to  prove, 
not  only  that  the  defendants  were  operating 
the  elevator  and  were  common  carriers  of 
passengers,  that  he  was  a  passenger  upon 
that  elevator,  the  accident  and  the  attending 
circumstances,  and  his  injuries,  which  would 
have  been  sufficient  to  have  made  out  a  pri- 
ma facie  case,  entitling  him  to  go  to  the  jury, 
but  he  went  further,  and  Introduced  evidence 
tending  to  show  the  specific  acts  of  negligence 
which  caused  the  injury,  and  asked  instruc- 
tions hypothecated  upon  the  facts  so  proven. 
Appellants  present  many  objections  to  the 
instructions  given  for  respondent,  chlefiy  be- 
cause, it  Is  contended,  that  each  of  them  un- 
dertakes to  cover  the  entire  case,  but  er- 
roneously omits  some  essential  fact,  which 
was  necessary  for  the  jury  to  find  In  order 
to  justify  a  finding  and  verdict  for  the  plain- 
tiff. Conceding,  for  the  sake  of  argument, 
without  deciding  It,  that  such  contention 
would  be  well  founded  In  a  case  where  the 
law  requires  the  specific  acts  of  negligence 
to  be  stated  In  the  petition,  yet  that  conten- 
tion would  be  untenable  in  a  case  like  this, 
where  only  general  negligence  la  required  to 
be  charged,  for  the  reason  that  it  was  not 
necessary  for  the  plaintiff  to  hypothecate  his 
instructions  upon  any  of  the  specific  acts  of 
negligence  which  the  evidence  showed  caused 
the  injury.  By  so  doing  he  took  npon  him- 
self additional  burdens  which  were  wholly 
unnecessary,  and  thereby  required  the  jury 
to  find  affirmatively  that  those  acts  caused 
the  injury  before  they  could  find  for  him. 
Instead  of  that  being  an  error  against  the 
appellants,  It  was  in  their  favor,  for  the  rea- 
son that  under  the  law  respondent  was  en- 
titled to  go  to  the  jury  upon  the  presumption 
of  negligence,  which  would  have  cast  the  bur- 
den of  disproving  all  negligence  upon  appel- 
lants ;  but  the  instructions  for  respondent  as 
given  shifted  the  burden  of  proof  from  appel- 
lants to  him,  by  requiring  him  to  prove  the 
facts  stated  In  the  instructions  before  he 
could  recover,  while  under  the  law  applicable 
to  this  class  of  cases  he  would  have  been  en- 
titled to  recover  without  requiring  the  jury 
to  find  any  of  the  facts  to  be  true  which  are 
stated  in  the  instructions.  We  are  therefore 
of  the  opinion  that  the  instructions  given 
for  respondent  were  more  favorable  to  ap- 
pellants than  they  were  entitled  to  under  the 
law,  and  that  the  court  did  not  err  In  giving 
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them.  But  Independent  of  the  foregoing  sug- 
gestions, the  instructions  correctly  declare 
the  law,  and  are  not  vulnerable  to  the  objec- 
tions urged  against  them. 

There  is  no  complaint  that  the  evidence 
does  not  tend  to  prove  all  of  the  facts  stated 
In  all  of  the  instructions  given  for  respond- 
ent, or  that  all  of  the  instructions  when  read 
together  do  not  cover  the  entire  case  as  pre- 
sented by  the  pleadings  and  evidence,  or  that 
they  do  not  correctly  declare  the  law  of  the 
case  as  it  was  enunciated  by  this  court  when 
the  case  was  here  on  the  former  appeal. 
When  all  of  the  Instructions  are  taken  and 
read  together,  they  cover  the  entire  case  as 
made  by  the  pleadings,  and  require  the  jury 
to  find  all  of  the  facta  which  are  essential  to 
a  recovery.  Then  they  are  not  open  to  the 
objections  here  presented.  This  rule  is  too 
well  established  In  this  state  to  necessitate, 
at  this  late  date,  the  citation  of  authorities 
in  support  thereof. 

Nor  do  we  think  that  the  objection  that  the 
Instructions  assume  that  the  Mississippi  Val- 
ley Trust  Company  was  In  charge  of  and  in 
control  of  the  Century  Building,  and  operat- 
ing the  elevator  at  the  time  of  the  injury  Is 
well  taken.  All  of  the  evidence  in  the  case 
for  both  parties  shows  that  It  was  so  operat- 
ing it,  and  there  is  not  a  particle  of  evidence 
to  the  contrary.  Even  though  the  instruc- 
tions assume  that  fact  to  be  true,  which 
clearly  they  do  not  when  all  are  read  to- 
gether, yet,  under  -the  state  of  the  evidence 
as  disclosed  by  the  record,  that  assumption 
would  not  have  been  erroneous.  Sotebier  v. 
Transit  Co.,  203  Mo.  702,  102  S.  W.  651. 

The  Instructions  given  for  respondent  de- 
clare the  law  as  It  is  laid  down  by  this  court 
in  many  decisions,  and  especially  in  this  case 
when  formerly  here. 

2.  It  must  follow  from  what  is  said  In 
paragraph  1  of  this  opinion  that  the  action 
of  the  court  in  refusing  Instruction  b,  asked 
by  appellants,  was  not  error.  It  told  the 
jury  that  the  burden  of  proving  the  specific 
facts  which  caused  the  injury  rested,  through- 
out the  case,  upon  respondent.  All  of  the 
authorities  are  to  the  contrary. 

3.  Appellants  objected  to  the  Introduction 
of  testimony  which  tended  to  prove  the  condi- 
tion the  elevator  was  in  prior  to  the  date  of 
the  injury.  Some  of  this  evidence  related  to 
its  condition  as  far  back  as  two  years  prior 
to  that  time,  and  on  down  within  a  few  days 
of  the  injury.  Learned  counsel  have  not  sug- 
gested why  this  evihence  was  not  admissible, 
and  we  are  unable  to  discover  why  it  was 
not.  It  tended  to  show  that  the  elevator 
would  not  run  properly ;  that  the  cable  was 
rusty  and  rotten;  that  bolts  were  loose; 
that  the  guide  shoes  were  constantly  getting 
out  of  place ;  and  that  the  rod  governing  the 
safety  appliances  was  so  bent  they  would  not 
properly  perform  their  functions.  We  think 
this  evidence  was  clearly  admissible.  The  wit- 
ness Fitzhugh  testified,  over  defendants*  objec- 


tions, that  be  had  reported  to  Engineer  Pate 
about  the  guide  shoes  getting  out  of  positiozi., 
and  that  the  safety  dogs  would  not  worls; 
properly.  The  evidence  that  the  shoes  ^ot 
out  of  position,  and  that  the  dogs  would  a.ot. 
work,  was  clearly  admissible,  and  we  are 
unable  to  see  how  the  fact  that  Fitzhugb  re- 
ported those  defects  to  Pate  benefited  re- 
spondent or  injured  appellants.  If  error,  it 
was  harmless ;  and  under  the  statute  we 
should  not  reverse  the  Judgment  for  such  er- 
ror. 

All  other  objections  presented  are  fully 
answered  by  the  opinion  in  the  case  when  i  t. 
was  here  before. 

Finding  no  error  in  the  record,  the  Juds- 
ment  Is  affirmed. 

All  concur,  except  VALLIANT,  P.  J.,  al>- 
seut 


COLLINS  V.  CRAWFORD. 

(Supreme  Court  of  Missouri,  Division   No.   2. 
July  14,  1908.) 

1.  Equitt— Pasties— Extent  of  Interest. 

In  chancery  suits,  all  persons  legally  and 
equitably  interested  in  the  sabject-matter  and 
result  of  the  suit  must  be  made  parties;  but 
there  must  be  a  present  and  sulMtantial  interest, 
as  distin^isbed  from  a  mere  expectancy  of  fu- 
ture contmgent  interest. 

[Ed.  Note. — For  rnsea  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  $S  247-250.] 

2.  JunoMENT— Relief— Scope  or  Pleadings. 

Testator  bequeathed  one-eighth  of  certain 
land  to  defendant  in  trust  for  C. ;  defendant  to 
use  any  part  thereof  for  C.'s  support  and  at 
her  death  anj;  remainder  to  go  to  her  children. 
During  C's  lifetime,  the  devisees  of  the  other 
undivided  interests  brought  partition,  and  the 
trustee  and  C  were  made  parties;  plaintiff,  child 
of  C.,  not  being  made  a  party.  The  land  was 
sold,  and  C.'s  part  of  the  ijroceeds  paid  to  the  de- 
fendant as  trustee  and  paid  out  by  him  for  C.'s 
support.  The  petition  for  partition  did  not  al- 
lege the  trusteeship  of  defendant,  hut  alleged 
that  the  estate  had  not  been  finally  settled,  but 
that  all  claims  against  it  had  been  paid.  The 
decree  required  the  proceeds  to  be  distrib"t<Hl 
under  the  provisions  of  the  will.  Rev.  St.  1899, 
§  4383  (Ann.  St.  1906,  p.  2415),  provides  that  no 
partition  shall  be  made  contra^  to  the  intent 
of  testator.  Section  4384  (page  2416)  provides 
that,  if  the  estate  has  not  been  finally  settled, 
none  of  the  partitioned  estate  shall  be  distribiitpd 
until  the  final  settlement,  and  also  requires  the 
court  to  declare  the  interests  of  the  parties. 
Held,  that  though  the  petition  should  have  aver- 
red the  trust,  since  the  circuit  court  had  juris- 
diction of  such  suits,  and  the  land  was  within 
its  territorial  jurisdiction,  the  partition  pro- 
ceedings bound  plaintiffs  interest  in  the  estate. 

8.  WrrNESSBS  —  Oompetbnot  —  Tbansactions 
WITH  Decedent. 

Te.<;tator  devised  lands  to  defendant  in  trust 
for  plaintiff's  mother;  the  proceeds  to  be  used 
for  her  support,  any  remainder  to  be  paid  plain- 
tiil.'  During  her  lifetime  the  estate  was  parti- 
tioned, and  the  mother's  share  paid  to  defend- 
ant, who  expended  it  in  her  support ;  plaintiff, 
the  remainderman,  not  being  a  party  thereto. 
After  her  death,  plaintiff  sued  defendant  for 
his  share  of  the  land.  Held,  that  defendant  was 
not  incompetent  to  testi^  as  to  the  disposition 
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of  the  funds  received  by  him  under  Rev.  St. 
1S90,  S  4652  (Ann.  St.  1906,  p.  2520),  providing 
that,  where  one  of  the  parties  to  a  contract  in 
Lssiue  is  dead,  the  other  may  not  testify ;  plain- 
titt  not  claiming  through  his  mother,  and  no  con- 
tract being  involved. 

On  rehearing.  Former  opinion,  dismissing 
the  bill  as  to  one  of  plalntlfTs,  and  conflrmlng 
a  Judgment  for  defendant  us  to  the  other 
plaintiff,  affirmed. 

For  former  opinion,  see  103  S.  W.  637. 

GANTT,  J.  This  cause  was  argued  and 
the  decision  rendered  herein  on  May  14,  1907. 
Thereafter,  in  due  time  a  motion  for  rehear- 
ing was  filed,  and  upon  consideration  a  re- 
hearing was  granted.  The  cause  has  been 
reargued  at  this  term  of  the  court.  Tlie  ap- 
peal is  from  a  Judgment  of  the  circuit  court 
of  Audrain  county  in  favor  of  the  defendant 
in  an  action  of  ejectment  by  the  plalntUT  for 
tbe  W.  %  of  the  N.  W.  Vt  of  section  28, 
township  52,  range  8,  in  said  county. 

Ouster  was  laid  as  of  the day  of 

,  1903.    The  answer  of  the  defendant 

was,  first,  a  goneral  denial;  and,  second,  a 
special  defense,  wherein  plaintiff  pleads: 
That  J.  H.  Crawford  was  the  common  source 
of  title  of  both  plaintiff  and  defendant.  That 
prior  to  his  death  the  said  Crawford  by  last 
will  and  testament  devised  and  bequeathed 
all  of  his  property  subject  to  his  debts  and 
certain  advancements  made  by  him  to  bis 
eight  children,  and  that,  among  these  chil- 
dren, was  Mrs.  Mattie  S.  Collins,  the  mother 
of  this  plaintiff.  The  provision  for  Mrs.  Col- 
lins in  the  said  will  was  as  follows:  "I  give 
and  bequeath  the  shares  of  my  daughter  Mat- 
tie  S.  Collins  and  J.  Robert  Crawford,  my 
son.  In  said  estate,  In  trust,  and  the  same 
shall  be  held  In  trust  for  them  as  herein  pro- 
vided. I  hereby  appoint  my  son  Thomas  W. 
Crawford  trustee  of  my  said  daughter  Mattie 
S.  Collins  and  my  son  J.  Robert  Crawford, 
and  will  direct  that  all  money  and  property 
coming  to  said  Mattie  S.  Collins  and  J.  Rob- 
ert Crawford  shall  be  paid  to,  and  received 
tind  held  by  said  Thomas  W.  Crawford  in 
trust  as  trustee  for  them.  I  will  and  be- 
queath to  my  said  daughter  Mattie  S.  Collins, 
to  have  and  to  hold  during  her  natural  life- 
time, and  to  the  children  of  her  body  at  her 
death,  all  In  trust,  all  of  lot  three  in  block 
five  In  Clark's  addition  to  Mexico,  Missouri, 
which  she  is  to  take  and  the  same  to  be 
charged  to  her  at  and  for  the  sum  of  seven 
hundred  dollars  In  the  general  distribution  of 
the  residue  of  my  estate  above  mentioned. 
And  it  Is  my  will  and  1  give  all  money  and 
property  as  the  share  of  said  Mattie  S.  Col- 
lins In  my  said  estate  in  trust  for  her  use 
during  her  natural  life  and  at  her  death  to 
her  children  absolutely.  And  I  direct  that 
said  trustee  shall  hold  her  said  share  of  her 
estate  in  trust  for  her  during  her  natural 
life,  she  to  be  paid  the  Income  thereof  an- 
nually, with  power  to  said  trustee  to  use  such 
part  of  tbe  principal  of  her  part  of  said  es- 


tate as  shall  be  necessary  for  her  support 
and  that  of  her  children  in  case  of  sickness 
or  need  on  the  part  of  herself  and  children. 
At  tbe  death  of  said  Mattie  S.  Collins,  it  is 
my  will  and  request  that  her  said  estate  re- 
maining so  held  in  trust  shall  go  absolutely 
to  her  children,  if  living,  but  If  she  have  uo 
children  surviving  her,  it  is  my  wish  and  I 
direct  that  the  same  go,  and  I  bequeath  the 
same  to  her  brothers  and  sisters  or  their 
heirs."  The  will  further  provided  that  Mrs. 
Collins  should  be  charged  with  an  advance- 
ment of  $286  and  also  with  any  indebtedness 
of  the  said  Mattie  S.  Collins  to  said  estate,  or 
any  liability  of  said  J.  H.  Crawford  for  Mat- 
tie  S.  Collins  should  also  be  deducted  from 
her  share  in  his  estate.  That  at  the  time  of 
his  death  the  said  J.  H.  Crawford  was  secu- 
rity for  Mattie  S.  Collins  on  a  note  held  by 
one  Harper  to  the  amount  of  $609.22,  which 
was  allowed  against  the  estate  of  J.  H.  Craw- 
ford. That  said  J.  H.  Crawford  died  in 
April,  1898,  testate,  and  that  in  the  year  1900 
the  said  children  of  J.  H.  Crawford,  J.  Robert 
Crawford,  and  Mattie  S.  Collins,  by  their 
trustee,  Thomas  W.  Crawford,  as  plaintiffs, 
instituted  a  suit  in  partition  in  the  circuit 
court  of  Audrain  county  against  Mary  Botts 
and  Cordelia  Botts,  the  minor  heirs  of  Cora 
Botts,  a  daughter  of  the  said  J.  H.  Crawford, 
deceased,  for  the  partition  of  the  lauds  de- 
vised to  them  in  said  will  in  accordance  with 
the  provisions  of  said  will.  That  In  the  said 
petition  for  partition  the  said  plaintiffs  set 
forth  the  provision  of  the  said  will  of  J.  H. 
Crawford,  the  advancements  therein  charg- 
ed, the  indebtedness  and  liabilities  of  the 
various  legatees  of  said  estate,  and  that  the 
Interest  of  the  said  Mattie  S.  Collins  was 
bequeathed  and  devised  to  the  said  Thomas 
W.  Crawford  in  trust  for  said  Mattie  S.  Col- 
lins, with  power  to  said  trustee  to  use  her 
share  for  the  support  of  herself  and  her  chil- 
dren during  her  natural  lifetime,  and  asked 
for  a  decree  In  partition  of  said  land  lu  ac- 
cordance with  the  said  will,  and  that  tbe 
sliare  of  tbe  said  Mattie  S.  Collins  be  set  off 
or  paid  In  trust  to  said  Thomas  W.  Craw- 
ford as  provided  by  said  will.  That  on  the 
23d  of  January,  1901,  a  decree  was  rendered 
in  partition  In  accordance  with  the  provi- 
sion of  said  will,  and,  as  prayed  for,  an  or- 
der of  sale  made  that  the  sheriff  sell  the  said 
lands,  and,  after  paying  all  costs  and  ex- 
penses of  said  suit  out  of  the  proceedings,  to 
pay  the  remainder  to  the  executors  of  the 
said  estate  of  J.  H.  Crawford,  deceased,  to 
be  held  by  said  executors  subject  to  the  or- 
ders and  Judgments  of  the  prol>ate  court  of 
Audrain  county,  and  to  be  distributed  by  said 
executors  under  the  provisions  of  the  said  will. 
That  all  of  the  lands  were  sold  by  the  said 
sheriff  under  said  decree  and  partition,  ex- 
cept lot  3  in  block  5,  Clark's  addition  to 
Mexico,  bequeathed  to  Mattie  S.  Collins,  and 
at  said  sale  the  defendant,  T.  W.  Crawford, 
became  the  purchaser  of  the  80  acres  of  the 
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said  land  herein  sued  for.  That  said  sale 
and  partition  was  approved  at  the  October 
term,  1901,  of  the  circuit  court,  and  the  80 
acres  described  in  plalntifTs  petition  was  con- 
veyed by  the  sheriff  to  the  defendant  T.  W. 
Crawford.  Defendant  further  stated  that 
the  said  sheriff,  In  compliance  with  the  said 
decree  of  the  court,  after  paying  the  costs 
and  expenses,  paid  the  remainder  of  the  pro- 
ceeds of  said  sale  to  O.  E.  Oawford  and 
Thomas  W.  Crawford,  the  executors  of  the 
estate  of  said  J.  H.  Crawford.  That  after- 
wards, on  December  9,  1901,  said  executors 
made  a  final  distribution  of  the  proceeds  of 
said  estate,  Including  the  proceeds  of  said 
lands  and  the  share  of  the  said  Mattle  S. 
Collins  bequeathed  to  the  said  Thomas  W. 
Crawford  In  trust.  amouBting  to  $2,164.65, 
and,  deducting  therefrom  the  advancement 
charged  against  her  In  said  will  and  the  |700 
as  the  value  of  the  said  lot  devised  to  her 
and  her  indebtedness  to  said  estate,  there  re- 
mained $546.63,  which  was  paid  to  the  said 
Thomas  W.  Crawford  as  trustee  In  trust  for 
said  Mattle  S.  Collins,  and  defendant  says 
that  at  the  time  of  the  said  distribution,  and 
for  a  long  time  thereafter,  up  to  the  date  of 

her  death,  on  the day  of  April,  1903, 

the  said  Mattle  S.  Collins  was  continuously 
111  with  consumption,  and  her  said  trustee, 
the  defendant  herein,  in  obedience  to  the  pro- 
visions of  the  said  will,  used  said  balance  of 
$546.63  for  her' support  and  maintenance,  in- 
cluding doctor  bills,  nurses,  medicine,  etc., 
and  the  same  was  necessary  for  her  mainte- 
nance. Defendant  further  states  tliat  the 
plaintiff  herein  had  personal  knowledge  of  all 
the  facts  liereinbefore  stated,  and  knew  of  the 
said  decree  In  partition  at  the  date  thereof, 
and  was  present  when  the  said  lands  were 
sold  under  said  decree,  and  knew  of,  and  ap- 
proved of,  the  proceeds  of  said  sale  to  the 
amount  of  $546.63  having  been  paid  over  to 
the  said  Thomas  W.  Crawford  as  trustee  for 
the  benefit  of  their  mother,  and  during  all 
that  time  the  plaintiff  was  of  age  and  had 
personal  knowledge  of  the  provisions  of  said 
will  and  of  the  condition  of  the  estate,  and 
of  the  institution  of  the  said  partition  suit, 
and  the  decree  therein  and  of  the  sale  and 
order  of  distribution,  as  well  as  of  the  other 
facts  and  circumstances  hereinbefore  set 
forth,  and,  with  said  knowledge,  the  plaintiff 
during  the  lifetime  of  the  mother,  and  after 
the  death  of  said  J.  H.  Crawford,  ordered 
and  directed  said  T.  W.  Crawford,  trustee 
as  aforesaid,  to  use  said  proceeds  for  the 
maintenance  of  the  said  Mattle  S.  Collins 
during  her  lifetime  as  provided  by  said  will, 
and  therefore  the  said  plaintiff  was  and  Is 
estopped  from  maintaining  this  action  and 
recovering  and  claiming  any  interest  in  said 
land.  In  reply  the  plaintiff  alleges  that  he 
was  not  a  party  to  the  said  partition  suit, 
and  denies  each  and  every  allegation  of  the 
said  answer,  except  the  heirship  of  their 
mother  and  the  provision  for  her  in  said  will. 


On  the  trial  it  was  admitted  t'lat  Dr.  J.  H. 
Crawford  was  seised  of  the  land  described  in 
the  petition  at  the  time  of  his  death,  in  181)8, 
and  that  the  defendant,  T.  W.  Crawford, 
was  in  the  possession  of  the  80  acres  involv- 
ed in  this  suit  at  the  commencement  of  this 
action.  It  is  further  admitted  that  the  plain- 
tiffs Oscar  Collins  and  Mrs.  Blanche  Groves 
were,  and  are,  the  only  cblldroi  of  Mattie  S. 
Collins,  deceased,  and  that  she  died  on  tbe 
7th  day  of  April,  1903.  The  will  of  Dr. 
Crawford  established  all  the  averments  of 
the  answer  in  respect  thereto.  As  to  the 
partition  proceeding,  tbe  petition  alleged  that 
J.  H.  Crawford  died  testate  in  Audrain  coun- 
ty, Mo.,  on   the  day  of  April,  1898. 

All  of  tbe  devisees  were  made  either  plain- 
tiffs or  defendants  to  this  partition  proceed- 
ing, save  and  except  the  two  children  of 
Mrs.  Mattle  S.  Collins,  Oscar  Collins,  and 
Mrs.  Groves.  In  tbe  petition  there  was  no 
allegation  of  the  trusteeship  of  the  defendant 
T.  W.  Crawford ;  but,  after  alleging  that  the 
said  J.  H.  Crawford  died  testate,  there  were 
averments  as  to  the  provisions  of  his  said 
last  will,  and  especially  that  by  his  last  will. 
after  the  payment  of  certain  legacies  and 
debts  subject  to  certain  advancements  to  cer- 
tain of  his  children,  he  bequeathed  his  lands 
in  said  suit  to  his  said  children  and  to  his 
daughter  Cora  L.  Botts,  who  It  was  alleged 
had  died  since,  who  left  tbe  two  defendants 
who  were  entitled  to  her  share,  in  equal 
parts  share  and  share  alike.  It  was  also  al- 
leged in  the  petition  that  tbe  estate  of  Dr. 
Crawford  had  not  been  finally  settled,  bat 
that  more  than  two  years  had  elapsed  since 
notice  of  the  letters  of  administration  had 
been  published,  and  all  claims  for  which  said 
estate  was  liable  had  been  allowed.  The 
prayer  of  the  petition  was  for  partition  ac- 
cording to  the  respective  rights  and  Interests 
of  the  parties  and  for  an  order  of  sale,  as 
the  same  could  not  be  divided  in  kind  and 
suflJcient  of  the  proceeds  of  said  sale  be  paid 
over  to  the  executors  of  the  estate  of  Dr. 
Crawford  to  pay  the  debts  of  the  said  estate 
and  the  remainder  of  the  proceeds  divided 
among  the  parties  in  proportion  to  their  re- 
spective Interests.  In  its  decree  the  circuit 
court  found  that  Dr.  Crawford  died  testate 

in  Audrain  county,  on  the  day   of 

April,  1898,  owning  tbe  lands  described  In 
the  said  ];)etltion  for  partition,  and  that  the 
estate  bad  not  been  finally  settled,  and  there 
were  claims  that  had  been  allowed  against 
the  same  that  were  unpaid,  and  that  the 
value  of  the  land  far  exceeded  the  indebted- 
ness. The  court  further  found  that,  while 
said  will  provided  for  tbe  payment  of  a  cer- 
tain amount  to  the  widow,  Mrs.  Cynthia  E. 
Crawford,  the  same  has  been  paid,  and  she 
has  conveyed  all  her  Interest  in  said  lauds 
to  the  other  heirs  and  legatees  of  tbe  de- 
ceased. The  court  then  proceeded  to  find 
that  by  tbe  will  certain  advancements  had 
been  made  to  certain  of  the  devisees  and  or- 
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dered  the  same  to  be  taken  Into  considera- 
tion In  the  final  distribution  of  the  proceeds 
of  the  sale.    Among  others,  the  court  found 
that  Mrs.  Mattle  S.  Collins  was  entitled  to  an 
undivided  one-eighth  of  said  lands,  and  there- 
upon the  court  ordered  and  adjudged  that  a 
decree  of  partition  be  made  among  the  said 
parties  according   to   their  respective   inter- 
ests, and,  it  appearing  to  the  court  that  par- 
tition in  kind  could  not  be  made  without  loss 
to  the  parties   Interested,   It   was   adjudged 
that  tlie  sheriff  should  sell  the  said  land  at  | 
public  auction  for  one-half  cash,  the  remain-  ! 
der  in  one  year  with  C  per  cent  interest  from  I 
(late  antl]  paid,  and  tliat  out  of  the  proceeds  : 
the  sheriff  should  first  pay  the  cost  of  the  j 
sale  and  pay  to  the  executors  of  the  estate 
of  J.  H.  Crawford  the  remainder  of  said  mon-  i 
ey,  to  be  held  by  said  executors  subject  to  j 
the  orders  of  the  probate  court  of  Audrain 
•oimty  in  distribution  under  the  will  of  the 
said  deceased.     To  the  Introduction  of  this  '■ 
decree  in  partition   the  plaintiffs  objected,  i 
for  the  reason  ttiat  they  were  not  parties  ' 
thereto ;  but  the  objection  was  overruled,  and  ■ 
plaintiffs  excepted.    The  final  settlement  of  : 
the    executors    showed    that    they    charged  i 
themselves  with  the  allowances  and  the  debts  ' 
of  said  estate,  and  the  balances  appear  as  , 
Iileaded  in  the  ansn-er.     The  oral  evidence  i 
tcndecl  to  prove  that  Mrs.  Collins,  the  mother  ; 
«t  plaintiff,  was  the  daughter  of  Dr.  J.  H.  ' 
Crawford,  deceased,  and  bad  two  children,  , 
that  Mrs.  Collins  was  a  widow  at  the  time  ' 
of  her  father's  death,  and  that  Oscar  Collins  . 
was  of  age  at  the  time,  or  at  least  was  of  age  ' 
at  the  time  the  lands  of  J.  H.  Crawford  were  \ 
sold  in  the  partition  proceeding.    It  was  also  ; 
shown   that   Mrs.    Collins   was   without   the 
means  of  support  of  herself  and  her  two  chll-  j 
(Iren  after  her  father's  death,  and  that  the  { 
trustee,   the  defendant   herein,   applied  the  | 
S.M6.63  to  the  supiwrt  of  his  sister,  Mrs.  Col-  i 
I  Ins.  during  her  lifetime,  and  that  the  trustee  : 
had  no  other  means  by  wtilch  to  support  her  | 
except  to  sell  the  land.     Since  the  lodging  | 
of  this  appeal  in  this  court,  the  defendant  i 
has  filed  a  motion  to  dismiss  the  same  in  so  | 
far  as  Mrs.  Groves  Is  concerned,  for  the  rea-  i 
fan  that  she  has  settled  said  case  as  to  her  | 
Interest  therein  and  executed  a  deed  to  the  I 
defendant  to  all  the  land  involved  in  this  | 
suit,  and  lus  filed  the  original  deed  which  | 
was  executed  by  Mrs.  Groves  and  her  bus-  ! 
band  to  the  defendant  on  the  18th  of  July,  ■■ 
1901,  and  recorded  In  Audrain  county  on  the  ! 
22d  of  July,  1904,  so  that,  as  the  case  now  j 
stands,   the  plaintiff,   Oscar   Collins,    Is  the  ! 
only  plaintiff  In  the  case,  and  his  interest  in  | 
the  land  sued  for  is  one-sixteenth  of  the  SO 
acres  described  in  the  petition.  ! 

1.  The  contention  of  the  defendant  that  the  : 
iDstmctions  of  the  court  and  the  motion  for  I 
new  trial  are  not  before  the  court  because 
they  were  not  carried  Into  the  original  bill  in 
full,  ig  without  merit.    The  bill  of  exceptions 
calls  for  the  copying  of  the  instructions  and 


the  motion  for  new  trial,  and  this  is  snflSdent 
compliance  with  the  statute. 

2.  The  motion  to  dismiss  the  cause,  so  far 
as  it  relates  to  the  Interest  of  Mrs.  Groves,  is 
sustained.  Dulaney  v.  Buffum,  173  Mo.  1,  73 
S.  W.  125. 

3.  The  ground  upon  which  plaintiff,  Oscar 
Collins,  seeks  to  recover  one-sixteenth  of  thls^ 
land  is  that  by  the  will  of  bis  grandfather,' 
he  Is  entitled  to  one-eighth  of  said  land  upon 
the  death  of  his  mother,  and  tliat  he  is  not  af- 
fected by  the  partition  of  said  lands  by  the 
children  and  devisees  of  his  grandfather,  be- 
cause he  was  not  made  a  party  to  the  said 
partition.  By  the  wUl  of  his  father,  the  de- 
fendant Thomas  W.  Crawford,  was  appoint- 
ed trustee  of  plaintiff's  mother,  Mrs.  Mattle 
8.  Collins,  and  the  will  directed  that  her 
share  should  be  held  in  trust  for  her  by  the 
defendant,  Thomas  W.  Crawford,  and  while 
the  will  Itself  provides  that  the  share  of  Mrs. 
Collins  should  be  held  in  trust  for  her  nat- 
ural life,  and  at  her  death  should  go  to  her 
children  absolutely.  It  la  further  provided 
that  the  said  trustee,  the  defendant  herein, 
"should  use  such  part  of  the  principal  of  her 
part  of  said  estate,  as  should  be  necessary  for 
her  support  and  that  of  her  children  in  case 
of  sickness  or  need  on  the  part  of  herself  or 
children,"  and,  further:  "At  the  death  of 
the  said  Mattle  S.  Collins  her  said  estate  re- 
maining so  held  in  trust  shall  go  absolutely 
to  her  children,  if  living."  We  think,  under 
these  provisions  of  the  will,  through  which 
plaintiff  must  recover  this  land.  If  at  all,  a 
power  of  sale  and  disposition  was  given  to 
the  defendant  of  the  share  of  land  devised  to 
Mrs.  Collins  and  her  two  children,  and  we 
think  that  the  evidence  was  sufficient  to  show 
that  the  condition  had  arisen  which  would 
Justify  a  sale  of  the  said  share  by  him ;  but 
keeping  in  view  that  the  share  of  Mrs.  Mattie 
S.  Collins  in  her  father's  estate  was  but  ap 
equitable  title  to  an  undivided  one-eighth  in- 
terest In  said  lands,  the  legal  title  to  which 
said  share  was  vested  in  Thomas  W.  Craw- 
ford as  her  trustee,  and  all  subject  to  the 
payment  of  her  father's  debts  and  the  adjust- 
ment of  the  various  advancements  and  lega- 
cies bequeathed  by  him  to  his  other  children. 
It  is  at  once  apparent  that  the  sale  of  this 
undivided  Interest  by  the  trustee  would  not 
have  realized  the  full  value  of  that  share  for 
the  benefit  of  Mrs.  Collins  and  her  children  if 
she  left  any  after  her  death.  It  must  be 
borne  in  mind,  too,  that  the  other  heirs,  and 
devisees  of  J.  H.  Crawford  under  our  laws 
were  entitled  to  a  partition  of  his  estate  pur- 
suant to  his  will,  and  that  they  did  bring 
such  a  partition,  and  In  that  proceeding  both 
Mrs.  Collins  and  the  trustee  who  held  the  le- 
gal title  to  iier  share  were  made  parties,  and 
that  proceeding  resulted  in  a  decree  of  the 
circuit  court  ordering  all  of  the  land  to  be 
sold,  and  the  proceeds  turned  over  to  the  ex- 
ecutors of  J.  H.  Crawford  to  be  distributed 
by  them  among  the  several  devisees  in  corn- 
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pliance  with  the  will.  Had  the  testator  de- 
vised to  Mrs.  Collins  a  distinct  and  separate 
piece  or  portion  of  his  real  estate,  we  have 
no  doubt  whatever  that  the  terms  of  the  will 
created  an  active  trust  In  Thomas  W.  Craw- 
ford, and  that  this  trust  conferred  upon  him 
a  power  of  sale  of  such  share  of  said  estate, 
»nd  that  It  would  not  have  been  necessary  for 
him  to  have  gone  Into  a  court  of  equity  and 
obtained  leave  to  sell  the  same  In  order  to 
supply  Mrs.  Collins  with  the  necessary  funds 
for  her  support,  especially  as  all  the  evidence 
shows  that  the  father  recognized  the  nature 
of  her  sickness  and  need  of  support,  and  that 
the  plaintiff  and  his  sister  were  only  entitled 
to  whatever  might  be  left  of  the  said  share 
devised  to  Mrs.  Collins  after  her  death.  In  2 
Underbill  on  Wills,  p.  781,  It  Is  said:  "If  the 
purpose  of  the  trust  required  that  the  trustee 
shall  take  the  fee  simple  of  the  legal  Interest 
In  order  that  those  purposes  may  be  carried 
out,  he  will  take  an  estate  of  Inheritance, 
though  the  words  of  Inheritance  have  been 
used  by  the  testator  In  devising  the  legal  In- 
terest If  the  carrying  out  of  the  purposes  of 
the  trust  required  that  the  trustee  shall  take 
a  fee,  equity  will  create  a  fee  simple  In  him 
by  implication  without  the  use  of  the  word 
'heirs.'  "  Cleaveland  v.  Hallett,  6  Gush.  (Mass.) 
403 ;  De  Haven  v.  Sherman,  131  III.  115,  22 
N.  E.  712,  6  L.  R.  A.  745.  But  the  testator  in 
this  case  did  not  devise  to  bis  daughter  a  seg- 
regated piece  of  real  estate,  but  gave  her  an 
undivided  one-eighth  of  his  lands,  and  his 
whole  win  Indicated  that  It  would  be  neces- 
sal?  to  effectuate  his  gifts  to  his  children 
that  his  estate  should  be  brought  Into  hotch- 
pot, and  the  advancements  already  made  to 
his  children  be  taken  Into  account  in  the  final 
distribution,  and  to  that  end  a  partition 
would  be  absolutely  necessary  by  and  among 
his  devisees,  so  that  much  of  the  learning  and 
discussion  on  the  question  as  to  whether  a 
partition  sale  would  or  would  not  be  a  proper 
exercise  of  the  power  of  sale  granted  to 
Thomas  W.  Crawford  is  Inapplicable  to  the 
situation  before  us.  As  already  said,  Mrs. 
Collins  and  her  trustee,  Thomas  W.  Craw- 
ford, were  powerless  to  prevent  a  partition  of 
the  estate  of  J.  H.  Crawford  under  his  will, 
and  all  that  they  could  insist  upon  was  that 
the  partition  should  be  conducted  In  accord- 
ance with  the  law,  and  the  share  devised  to 
Mrs.  Collins  should  be  set  off  to  ber  either  in 
kind,  or  that  her  proper  share  of  the  pro- 
ceeds of  the  sale  of  the  whole  estate  should 
be  secured  to  her.  It  Is  true  It  Is  insisted  by 
the  plaintiff,  Oscar  Collins,  that  this  partition 
proceeding  was  void  as  to  him,  for  the  rea- 
son that  he  was  not  a  party  thereto ;  but  this 
contention  Ignores  the  facj  that  the  legal  title 
to  this  share  was  vested  in  Thomas  W.  Craw- 
ford as  trustee  by  his  father's  will,  and  the 
duty  was  devolved  upon  him  to  protect  and 
preserve  the  Interests  of  Mrs,  Collins  and  her 
children,  and  when  the  partition  suit  was 
brought  he  was  made  a  party,  as  was  also 


Mrs.  Collins,  the  beneficiary,  and  the  court  In 
Its  decree  proceeded  to  find  the  rights  of  the 
parties  In  the  estate  of  J.  H.  Crawford  ac- 
cording to  his  will,  among  other  things,  that 
the  Interest  of  Mrs.  Collins  was  willed  to  her 
in  trust  and  directed  the  proceeds  of  the  sale 
In  partition  to  be  applied  first  to  the  payment 
of  the  debts  of  said  testator,  and  the  remain- 
der to  be  distributed  by  the  executors  accord- 
ing to  the  will  of  the  testator. 

We  are  cited  by  counsel  for  the  plaintiff  to 
Waddell  v.  Waddell,  99  Mo.  838, 12  S.  W.  849, 
17  Am.  St.  Rep.  575,  to  sustain  his  contention 
that  the  plaintiff  took  a  vested  remainder  in 
fee  simple  In  said  land.  This  case  is  an  in- 
structive one,  and  we  need  not  go  further  In- 
to the  subject  of  vested  and  contingent  re- 
mainders to  demonstrate  that  the  remainder 
In  this  case  to  the  children  of  Mrs.  Collins 
was  a  contingent  remainder— contingent,  first, 
upon  any  part  of  said  one-eighth  portion  of 
the  testator's  estate  remaining  after  the 
death  of  Mrs.  Collins,  and  contingent,  also, 
upon  the  plaintiff  surviving  his  mother.  In 
this  connection  the  case  of  Temple  v.  Scott, 
143  ni.  290,  32  N.  E.  360,  is  in  point  In  that 
case  land  was  conveyed  to  a  trustee  to  col- 
lect the  rents  and  pay  them  to  a  certain 
woman  during  her  life,  and  after  her  death 
to  convey  the  land  to  her  children,  "if  any 
should  survive,"  and  It  was  held  that  the  in- 
terest of  the  children  during  the  mother's  life 
was  contingent  At  the  time  of  the  convey- 
ance, the  beneficiary  had  two  children  living. 
Afterwards  the  suit  In  equity  was  brought 
to  set  aside  this  deed,  on  the  ground  that  it 
was  made  to  binder  and  delay  creditors,  and 
the  two  children  were  not  made  parties.  The 
court  set  aside  the  deed  as  fraudulent  Years 
afterwards,  these  children,  who  had  been 
omitted  from  the  suit  to  set  aside  the  deed, 
brought  their  action  in  equity  to  compel  the 
heirs  of  the  original  trustee  to  convey  the  le- 
gal title  to  them,  on  the  groimd  that  they  were 
not  affected  by  the  decree  setting  aside  the 
deed  as  fraudulent,  because  they  were  not  par- 
ties thereto.  After  citing  authorities  to  show 
that  the  gift  under  the  deed  In  that  case  was 
a  contingent  one,  the  court  said:  "We  think 
it  is  plain  tliat  the  interest  which  the  chil- 
dren of  Lucy  W.  Temple  took  under  the  deed 
was  a  contingent  one.  The  death  of  Lucy  W. 
Temple  would  terminate  the  particular  estate 
carved  out,  but  her  death  was  not  the  event 
which  was  to  give  effect  to  the  estate  In  re- 
mainder. But  the  right  of  the  children  de- 
pended on  the  event  that  they  survive  the 
mother.  Survivorship,  and  that  alone,  would 
give  effect  to  the  remainder.  If  no  child  sur- 
vived, no  right  to  the  property  accrued 
to  a  child.  In  other  words,  the  children  of 
Lucy  W.  Temple  were  entitled  to  take  under 
the  deed  of  trust  on  condition  that  they  sur- 
vive her.  It  is  true  that  Lucy  W.  Temple 
had  two  children  when  the  deed  was  execut- 
ed, but  whether  they  would  in  the  end  take 
an  interest  in  the  property  could  not  be  found 
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until  ber  death,  as  It  could  not  be  found 
•whether  they  would  survlTe  her  or  not  until 
she  died.  Whether  the  children  would  ever 
take  depended  upon  event  or  ctmditlon  which 
was  uncertain  and  might  never  happen,  and 
that  Is  what  Is  termed  in  Kent's  Com.  a  con- 
tingent remainder.  If  therefore  the  legal  es- 
tate was  In  the  trustee,  and  the  children  of 
Lucy  W.  Temple  possessed  only  a  future  con- 
tingent Interest  when  the  decree  of  the  Mar- 
shall county  court  was  rendered  in  1844,  they 
were  not  necessary  parties  to  the  proceeding. 
•  •  •  That  they  were  not  necessary  par- 
ties to  the  proceeding  to  set  aside  the  trust 
deed  is  fully  established  by  the  rule  laid 
down  in  American  Bible  Society  t.  Price,  115 
111.  624,  5  N.  Bl  126."  In  the  last-mentioned 
case,  in  disposing  of  this  question,  the  court 
said:  "Ida  Price,  we  concede,  has  a  contin- 
gent future  Interest  in  the  devise,  but  no 
present  Interest.  The  title  is  In  the  trustees, 
and  the  duty  is  Imposed  niran  them  to  protect 
and  preserve  this  interest  for  whomsoever 
shall  be  ultimately  entitled  to  it  They  are 
parties  to  the  suit,  and  they  stand  for  and 
represent  in  this  litigation  an  ownership  ul- 
timately entitled  to  this  fimd,  and  such  own- 
ership is  bound  by  their  representation." 
See,  also,  Bennett  v.  Garlock,  79  N.  Y.  304. 
35  Am.  Bep.  517;  Townshend  v.  Frommer, 
125  N.  Y.  446,  26  N.  E.  805 ;  Green  v.  Grant, 
143  lU.  61,  32  N.  E.  360,  18  L.  B.  A.  381. 
These  casss,  as  do  our  own  decisions,  all  rec- 
ognize the  well-settled  rule  In  chancery 
pleadings  and  practice  that  all  persons  who 
are  legally  and  equitably  interested  in  the 
anhject-matter  and  result  of  the  suit  must  be 
made  parties;  but  such  hiterest  In  the  mean- 
ing of  said  rule  must  be  a  present,  substan- 
tial Interest,  as  distinguished  from  a  mere 
expectancy  of  future  contingent  interest,  so 
that,  as  was  said  In  Green  v.  Grant,  supra: 
"If  you  keep  in  mind  the  distinction  between 
a  mere  contingent  future  Interest  in  the  trust 
estate  generally  and  a  perfect  title  or  interest, 
the  case  is  free  from  difSculty,  notwlttistand- 
log  the  fact  that  the  plaintiff  may  have  an 
expectancy  in  the  trust  estate,  as  It  shall 
exist  at  the  death  of  his  mother.  That  did 
not  entitle  lilm  to  l>e  made  a  party  to  every 
suit  that  the  trustee  might  be  called  upon  to 
bring  or  defend  in  order  to  preserve  the 
trust"  And  such  Is  the  rule  announced  by 
this  court  in  Oxley  Stave  Co.  v.  Butler  Coun- 
ty. 121  Mo.,  loc.  dt  637,  26  a  W.  367. 

Our  conclusion  on  this  point  Is  that  T.  W. 
Crawford,  the  trustee,  was  Invested  with  the 
legal  title  to  the  share  of  Mrs.  Collins  and 
her  children  under  the  will  of  her  father,  and 
that  his  trust  was  an  active  one,  and  that, 
when  be  and  Mr&  Collins  were  made  par- 
ties to  the  partition  suit,  the  plaintiff  in  this 
case  was  not  a  necessary  party  to  that  par- 
tition, but  that  the  ownership  of  those  ulti- 
mately entitled  to  this  fund  was  represented 
In  «ald  suit  in  the  person  of  the  trustee,  T. 


W.  Crawford.  Whatever  contingent  claim 
the  plaintiff  then  bad  to  the  lands  devised  to 
tils  mother  by  his  grandfather  w«8  converted 
by  said  will  in  partition  Into  money,  and  the 
fund  paid  over  to  T.  W.  Crawford  as  trustee, 
as  required  by  the  will  of  J.  H.  Crawford; 
but,  by  the  plain  terms  of  the  will,  the  plain- 
tiff and  his  sister  were  to  receive  such  inter- 
ests under  their  grandfather's  will  as  might 
remain  of  the  share  devised  to  their  mother, 
after  ber  death.  If  they  survived  her,  ajid  sub- 
ject, also,  to  the  disposition  of  so  much  of 
such  share  as  should  be  necessary  for  the 
support  of  their  mother  in  ber  lifetime,  and 
the  evidence  amply  supports  the  finding  of 
the  court  that  the  trustee  did  apply  the  $546.- 
63  received  by  him  as  trustee  for  the  sup- 
port of  his  sister,  Mrs.  Collins,  in  her  life- 
time, and  there  was  nothing  left  at  her  death 
to  descend  to  the  plaintiff  and  his  sister. 

4.  But  it  is  urged  by  plaintiff  that  the  peti- 
tion is  fatally  defective  to  give  the  clrctiit 
court  jurisdiction  In  the  partition  suit  to  bind 
the  interest  of  plaintiff,  even  though  he  could 
be  represented  by  his  trustee.  It  must  be  con- 
ceded that  the  petition  was  inartlstlcally 
drawn,  and  should  have  been  more  specific, 
and  ought  to  have  alleged  the  trust ;  but  It 
must  be  considered  that  the  circuit  court  has 
Jurisdiction  of  the  class  of  cases,  to  wit,  par- 
tition suits,  and  that  the  land  was  in  the 
territorial  Jurisdiction  of  the  court,  and  all 
the  parties  were  before  the  court,  and,  when 
the  scope  of  the  pleadings  Is  considered,  it 
must  appear  that  the  object  and  purpose  of 
the  suit  was  to  partition  the  lands  of  Dr. 
Crawford  among  his  devisees  in  accordance 
with  his  will.  While  the  allegations  are 
scant  and  do  not  measure  up  to  good  plead- 
ing, the  court  was  advised  of  the  purpose  to 
divide  the  lands  among  the  devisees  according 
to  their  interest  under  Dr.  Crawfcwd's  will, 
and  this  the  court  proceeded  to  do  and  di- 
rected the  lands  to  be  sold,  and  after  paying 
the  costs  the  proceeds  to  be  turned  over  to 
the  executors  to  pay  the  allowed  claims 
against  the  estate,  and  then  the  balance  to  be 
brought  into  hotchpot  and  the  advancements 
taken  into  account  and  the  distribution  made 
according  to  the  will,  and  this  was  done  when 
the  final  settlement  was  made.  The  whole 
fee-simple  title  of  Mrs.  Collins  and  her  chil- 
dren was  sold,  and  that  share  converted  into 
money  and  turned  over,  as  the  will  directed, 
to  the  defendant,  as  trustee,  to  satisfy  the 
interest  of  both  Mrs.  Collins  and  plaintiff  In 
accordance  with  the  terms  of  the  trust. 
While  the  petition  did  not  refer  to  the  contin- 
gent interest  of  the  plaintiff,  the  decree  re- 
quired the  proceeds  to  be  distributed  under 
the  will,  and  the  statute  requires  the  court  to 
ascertain  and  declare  the  Interest  of  the  par- 
ties, and  section  4383,  Rev.  St  1899  (Ann.  St 
1906,  p.  2415),  provides  that  "no  partition  or 
sale  of  lands  shall  be  made  contrary  to  the 
intention  of  the  testator  expressed  in  any 
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such  will."  Thus  the  contingent  Interest  of 
plaintiff  was  safeguarded  by  being  paid  over 
to  bis  trustee,  wbo  was  a  party  of  said  suit 
This  Is  a  collateral  attack  on  the  decree  In 
partition,  and,  even  though  the  petition  was 
defective  and  the  subsequent  proceedings  Ir- 
regular, as  the  court  had  jurisdiction,  and  the 
partition  under  the  will  was  within  the  scope 
of  the  pleadings,  we  hold  they  were  not  void, 
but  bound  the  interest  of  plaintiff.  Chrisman 
V.  Dlvinia,  141  Mo.,  loc.  clt.  129-130,  41  S.  W. 
920;  Rev.  St.  1899,  §S  4383,  4384  (Ann.  St 
1906,  pp.  2413,  2416). 

5.  Plaintiff  Insists  that  the  evidence  of 
defendant  and  Wlnscott  and  M.  E.  Crawford 
was  incompetent,  because  it  related  to  trans- 
actions between  Mrs.  Collins,  who  was  dead, 
and  defendant,  her  trustee,  under  section 
4652,  Rev.  St  1899  (Ann.  St  1906,  p.  2520). 
Defendant  did  not  testify  to  any  contract 
with  Mrs.  Collins.  He  simply  testified  to  the 
disposition  he  made  of  the  trust  funds  in  his 
hands.  This  was  a  suit  by  plaintiff  for  lands 
which  he  claimed  were  devised  to  him,  not 
by  his  mother,  Mrs.  Collins,  but  by  his  grand- 
father, Mr.  Crawford.  Mrs.  Collins  was  not 
Interested  in  this  action,  and  neither  her  heirs 
nor  personal  representatives  were  parties 
to  the  suit.  Plaintiff  does  not  claim  under  or 
through  Mrs.  Collins,  but  as  a  purchaser  from 
the  grandfather.  We  do  not  think  the  statute 
has  any  application  to  the  facts  developed. 


Certainly  defendant  was  competent  to  testify 
to  the  conversations  between  himself  and 
plaintiff  and  to  the  latter's  consent  that  the 
defendant  should  apply  the  trust  fund  to  the 
support  of  Mrs.  Collins  and  for  physicians' 
bills  in  her  sickness.  Neither  was  Wlnscott 
Incompetent.  Even  tlwugh  It  be  conceded 
that  Mr.  Fry  could  not  testify  as  to  conflden- 
tlal  communications,  bis  evidence  was  merely 
cumulative  and  does  not  amount  to  substan- 
tial error. 

We  have  reconsidered  this  cause  in  all  Its 
bearings  in  the  light  of  the  very  able  dis- 
cussion by  plaintiff's  counsel.  If  plaintiff  had 
had  a  vested  interest  In  the  lands,  and  had 
not  been  represented  by  his  trustee  in  the 
partition  suit,  the  contention  that  plaintiff 
was  a  necessary  par^  Is  fully  sustained  by 
the  decisions  of  this  court  cited  by  counsel; 
but  as  the  lands  were  devised  in  trust  to  de- 
fendant, and  that  trust  an  active  one,  we  think 
the  plaintiff's  interest  was  represented  by 
his  trustee,  and  It  was  not  essential  to  make 
plaintiff  a  p«rty,  though  he  might  have  been 
a  proper  party,  and  we  think  the  decree  of 
the  court  was  within  the  scope  of  the  plead- 
ings, though  defective  and  carelessly  drawn 
as  they  were,  and  must  be  held  binding  in 
this  collateral  proceeding. 

The  Judgment  Is  affirmed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 
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CHARLES    et  al.    t.    WHITE   et   al. 

SAMS  V.  NEILL  et  al. 

(Supreme  Court   of  Missouri,   Division  No.  2. 
July   14.    1008.) 

1.  Dexds— Operation  —  Interest  Cbeated  — 
Estates  Tail— Abolition— Effect. 

Where  a  cnmtor  conveyed  land  to  his  five 
daugbters  by  name,  and  the  heirs  of  their  body 
forever,  the  daughters  took  a  life  estate  by  vir- 
tue of  the  statute  abolisbini;  fee  tails,  with  a 
remainder  over  to  their  respective  children,  t>om 
and  to  be  bom. 

[Ed.  Note.— For  cases  in  iMint.  see  Cent.  IXg. 
vol.  16.  Deeds,  {  358.] 

2.  FltACDULENT  CONTKYANOIS  —  WHO  MaT 
ASSEBT  INVALIDITT— PaBTIBS  TO  CONVET- 
ARCE. 

A  transfer  of  property  in  frand  of  cred- 
itors, while  void  as  to  the  latter,  is  binding  on 
the  parties  and  their  privies. 

TEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  24.  Fraudulent  Conveyances.  {  523.] 

3.  Judgment  —  CoNFOBMiTT  to  Pleadinob  — 
Necessitt. 

When  a  court  Roes  beyond  the  allegation  of 
tile  pleadings,  and  the  prayer  for  relief  and  de- 
crees a  matter  between  parties  defendant,  to 
that  extent  its  judgment  is  void  and  open  to 
collateral  attack. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30.  Judgment,  {  94&] 

4.  Sake. 

S.  granted  certain  land  to  his  five  daugh- 
ters, by  name,  for  life,  and  then  to  the  heirs  of 
their  body  forever,  and  thereafter  a  creditor  of 
8.,  after  the  latter's  death,  sued  to  set  aside  the 
deed  :  the  petition  alleging  that  S.  had  conveyed 
the  land  to  avoid  bis  debts,  and  prayed  that  the 
land  be  subjected  to  payment  of  his  debts.  The 
defendants  in  the  creditor's  suit,  who  were  the 
daughters  and  three  of  the  minor  heirs,  the  re- 
maindermen under  S.'s  deed,  the  rest  being  then 
unborn,  answered,  and  the  judgment  decreed 
tliat  the  deed  from  S.  to  his  daughters  and  their 
heirs  be  set  aside  and  devested  defendants' of  all 
interest  under  the  deed,  and  vested  the  same  in 
the  widow  and  heirs  at  law  of  S. ;  but  the  land 
was  never  sold  to  satisfy  the  creditor's  judg- 
ment, it  being  otherwise  paid,  and  the  decree 
setting  aside  the  deed  was  never  enforced.  De- 
fendants claim  through  the  heirs  of  S.,  and  con- 
tend that  the  decree  in  the  creditor's  suit  setting 
aside  the  deed  completely  devested  the  remain- 
dermen of  all  title  therein.  Held,  that  there 
was  no  issue  raised  in  the  creditor's  suit  be- 
tween the  life  tenants  and  the  remaindermen 
nnder  S.'s  deed,  the  only  question  in  issue  be- 
ing whether  the  deed  was  void  as  against  the 
complaining  creditor,  and  the  decree  devesting 
the  title  of  the  remaindermen  under  the  deed 
and  vesting  it  in  the  heirs  of  S.  was  in  excess 
of  the   court's   jurisdiction    and   void. 

5.  Sake— CoNSEJii^-SurFiciENCT— Evidence. 

In  a  creditor's  suit  tp  set  aside,  as  fraudu- 
lent a  deed  to  the  grantor's  daughters  for  life, 
remainder  to  their  heirs,  only  three  of  whom 
were  then  in  being,  where  the  only  evidence  that 
the  judgment  therein  was  by  consent  was  that 
the  minutes  on  the  judge's  docket  recited  de- 
fendant's answer  and  a  "decree  by  consent,"  but 
the  minutes  of  the  clerk  showed  "trial,  judg- 
ment, and  decree  for  plaintiff,"  and  the  judg- 
ment also  showed  that  the  parties  announced 
nady  for  trial,  and  "the  cause  was  tried  by 
the  court,  and  after  hearing  the  evidence  the 
coort  finds,"  etc.,  and  the  court  made  no  find- 
inw  that  wonld  warrant  a  decree  of  the  ehnr- 
S''ter  of  the  consent  decree  claimed  to  have  been 
made,  the  preponderance  of  the  evidence  showed 
that  the  decree  was  made  after  trial,  and  not 
vpoa  consent. 
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6.  Sakk— Consent  bt  Infant  Fabties. 

No  conrt  will  go  out  of  ita  way  to  bold  in- 
fant litigants  bound  by  a  consent  judgment 
when  they  are  incapable  of  giving  consent  and. 
to  inyoke  the  doctrine  that  they  are  bound  by 
consent  of  their  gaardian  ad  litem,  the  record 
should  be  entirely  free  from  donbt  aa  to  the 
giving  of  consent 

7.  Same— Rkb  Judicata— Judoksnt  AoAiirsr 
Codefendants— Pbopbiett. 

While  nnder  proper  pleadings  a  judgment 
may  determine  rights  of  defendants  between 
themselves,  the  Code  providing  for  such  a  pro- 
ceeding, unless  codefendants  contest  an  issue 
with  each  other  either  upon  Ae  pleadings  be- 
tween themselves  and  plaintiffs  o>  upon  cross- 
pleadings  between  themselves,  the  judgment  will 
not  be  res  judicata  in  subsequent  litigation  be- 
tween them. 

[Ed.  Note.— For  cas(«  in  point,  see  Cent  Dig, 
vol.  30,  Judgment  i  1239.] 

8.  QuiETiNO   Title— Right  of  Action— De- 
fenses—Title  FBOH  COUMON  SOUBCE. 

In  an  action  to  try  title  under  Rev.  St. 
1809,  I  650  (Ann.  St  1906.  p.  667).  permitting 
any  person  claiming  title,  etc,  in  real  property, 
whether  a  present  interest  or  in  remainder,  to 
institute  an  action  against  any  person  claiming 
any  title  in  such  property  to  ascertain  the  title 
and  interest  of  the  parties  therein  and  to  ad- 
judge their  respective  title  thereto,  where  both 
glaintitCs  and  defendants  asserted  title  through 
.  as  the  common  source,  if  plaintiffs  have  a 
better  title  through  S..  it  is  immaterial  that 
there  was  a  defect  in  their  title,  and  defendants 
cannot  take  advantage  thereof,  aa  it  was  not 
incumbent  on  plaintiff  to  show  an  indefeasible 
title  in  himself,  but  only  a  better  title  than  de- 
fendants. 

Appeal  from  Circuit  Court,  Newton  County; 
F.  C.  Johnston,  Judge. 

Actions  to  try  title  by  Betsy  Ann  Charles 
and  others  against  Thomas  White  and  others, 
and  Betsy  Ann  Charles  and  others  against 
George  A.  NelU  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Re- 
versed and  remanded  for  further  proceedings. 

Horace  Ruark  and  Sturgls  &  Geyer,  (or  ap- 
pellants. Geo.  Hubbert  and  Clay  &  Sbeppard, 
(or  respondents. 

GANTT,  J.  As  the  records  In  these  two 
cases  are  practically  Identical  In  the  facts 
disclosed  and  the  questions  o(  law  presented, 
tHey  will  be  treated  together. 

The  action  is  one  to  determine  title  under 
section  650,  Rev.  St.  1899  (Ann.  St  1906,  p. 
667).  They  were  tried  together  In  the  circuit 
court  and  are  submitted  to  this  court  upon 
the  same  brief.  The  plaintiffs  claim  title  to 
the  land  as  remaindermen  under  the  deed  of 
Stephen  D.  Sutton  to  his  five  daughters  of 
date  October  23,  1800.  Stephen  D.  Sutton  is 
the  common  source  o(  title,  and  by  that  deed 
he  conveyed  the  lands  in  controversy,  to  wit, 
the  E.  Va  o(  the  S.  E.  )4  of  section  19,  In 
township  25,  range  31,  and  also  a  portion  of 
the  W.  14  of  the  aforesaid  quarter  section 
containing  64  acres,  and  a  certain  other  tract 
containing  3  acres,  or  more  in  another  portion 
of  said  quarter  section  described  by  metes 
and  bomids,  and  another  tract  containing  9 
acres  more  or  less  In  said  quarter  section  de- 
scribed by  metes  and  bounds  and  lots  5,  6, 
and  7,  in  block  4,  in  the  town  of  Neosho; 
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all  of  said  real  estate  lying  In  Newton  county. 
Mo.  Tbe  habendum  clause  of  tbe  said  deed 
was  In  these  words:  'To  have  and  to  hold, 
tbe  aforegranted  premises  with  all  tbe  rights, 
privileges  and  appurtenances  thereto  belong- 
ing or  in  any  wise  appertaining  unto  the  said 
Betsey  Ann  Charles,  Cintilda  Sutton,  Pollna 
Sutton,  Sallna  Sutton  and  Minerva  Sutton 
and  to  the  heirs  of  their  bodies  respectively 
forever,  free  from  the  claim  or  claims  of  any 
and  all  persons  whatsoever."  These  daugh- 
ters were  at  that  time  unmarried,  except  Mrs. 
Betsy  Ann  Charles;  but  they  were  all  after- 
wards married,  and  all  except  Pollna  Sevier 
had  children,  "heirs  of  their  bodies,"  and  the 
plaintiffs  herein  are  the  heirs  of  the  bodies 
of  three  of  said  daughters,  the  grantees  in 
said  deed.  The  plaintiffs  claim,  as  remain- 
dermen under  said  deed,  that  their  mothers, 
each,  took  a  life  estate  in  one-flfth  of  the 
said  land,  with  remainder  to  their  respective 
children,  these  plaintiffs.  The  children  of  one 
of  said  grantees  in  said  deed,  Salina  Ruark, 
are  not  parties  to  this  suit.  Tbe  one  daugh- 
ter, Pollna  Sevier,  who  never  had  any  chil- 
dren, died  In  1898.  Minerva  married  James 
A.  Stockton,  and  died  In  1896,  leaving  three 
children,  who  are  plaintiffs  herein.  Mrs.  Bet- 
sy Ann  Charles  Is  still  living,  and  she,  with 
her  four  children,  the  heirs  of  her  body,  are 
plaintiffs  herein.  It  Is  conceded  by  the  plead- 
ings, and  the  evidence  shows,  that  the  de- 
fendant George  NelU  and  wife  and  Thomas 
White  have  acquired  by  mesne  conveyances, 
and  own,  a  life  estate  of  all  of  the  five  gran- 
tees In  said  deed  from  Stephen  D.  Sutton  to 
his  daughters  and  the  heirs  of  their  bodies 
In  the  lands  involved  in  these  two  cases,  but 
that  they  have  never  acquired,  by  deed  or 
conveyance,  the  Interest  or  title  of  any  of  the 
heirs  of  the  bodies  of  said  grantees,  the  plain- 
tiffs herein;  nor  have  said  heirs  of  tbe  bodies 
of  said  grantees  ever  made  any  deed  or  con- 
veyance of  or  parted  with  their  Interest  in 
said  land.  The  main  defense  Is  that  a  Judg- 
ment was  rendered  In  tbe  circuit  court  of 
Newton  county  at  the  March  term,  1872, 
which  It  Is  claimed  had  the  effect  of  setting 
aside  and  annulling  the  Sutton  deed  to  his 
daughters  with  the  remainder  over  to  plain- 
tiffs, and  that  Sutton's  children.  Inclusive  of 
his  daughters  named  as  grantees  in  said 
deed,  Sutton  having  died  In  the  meantime, 
then  took  said  land  In  fee,  and  consequently 
the  defendants,  who  claim  by  mesne  convey- 
ance from  them  hold  said  land  in  fee.  The 
circuit  court  took  this  view  of  the  case,  and, 
after  finding  "that  under  the  pleadings  and 
evidence  Stephen  Sutton  is  the  common 
source  of  title  under  whom  the  parties  claim," 
refused  to  declare  "that  the  Judgment  obtain- 
ed in  this  court  In  the  case  of  Thomas  Rut- 
ledge  V.  Betsy  Ann  Charles  et  al.  furnishes 
110  defense  to  this  action,"  and  rendered  Judg- 
ment for  defendant.  .  As  to  this  Judgment, 
plaintiffs  contend:  That  the  Judgment  and 
pleadings  therein  sthdw  that  the  said  suit  was 
a  creditor's  bill,  wherein  It  was  alleged  and 


found  that  Stephen  D.  Sutton  was  Indebted 
to  the  plaintiff  therein,  Thomas  Rutledge,  on 
a  promissory  note  at  the  time  he  made  tbe 
deed  to  his  said  five  daughters  conveying  to 
them  and  to  the  heirs  of  their  bodies  the 
lands  In  controversy;  that  such  conveyance 
was  made  by  Sutton  "for  the  purpose  of 
avoiding  the  payment  of  his  Just  debts,  and 
without  any  valuable  consideration."  It  la 
further  stated  that  said  Sutton  bad  died,  that 
his  estate  was  in  the  process  of  administra- 
tion, the  claim  of  plaintiff  Rutledge  allowed 
in  tbe  probate  court,  and  the  funds  of  the 
estate  exhausted  without  paying  but  a  small 
part  of  the  claims.  The  prayer  of  the  peti- 
tion was  that  the  deed  be  set  aside  and  "tbe 
land  subjected  to  the  payment  of  plaintUTs 
debts."  The  defendants  in  that  case  were  tbe 
children  of  Sutton,  Including  the  five  daugh- 
ters named  »8  grantees  In  said  deed,  and  also 
tbe  remaindermen,  "heirs  of  their  bodies,"  so 
far  as  tbe  same  were  then  bom,  being  only 
three  of  the  10  remaindermen,  who  are  plain- 
tiffs In  this  case.  The  life  tenants  answered 
by  attorney,  as  did  the  three  remaindermen, 
then  minors,  by  their  guardian  ad  litem,  to 
tbe  eff^  that  they  had  4io  knowledge  as  to 
tbe  truth  of  the  allegations  of  tbe  petition,  and 
asking  strict  proof  to  be  made.  The  coart 
rendered  a  judgment  reciting  that  Sutton,  be- 
ing Indebted  on  the  note  sued  on,  made  the 
deed  to  his  daughters  without  any  valuable 
consideration  and  to  avoid  the  payment  of  his 
Just  debts,  and  that  the  note  had  been  allow- 
ed by  the  probate  court  against  Sutton's  es- 
tate, and  only  a  small  part  thereof  paid,  and 
then  proceeded  to  decree  as  follows:  "It  Is 
therefore  considered,  adjudged,  and  decreed 
by  the  court  that  the  deed  aforesaid  then 
mentioned  executed  by  Stephen  Sutton  and 
Nancy  Sutton,  his  wife,  to  the  said  Betsy  Ann 
Charles,  Sallna  Sutton  (now  Sallna  Ruark), 
Pollna  B.  Sutton  (now  Pollna  B.  Sevier),  Cin- 
tilda Sutton,  and  Minerva  Suttoo,  l>e  and  tlie 
same  is  hereby  set  aside,  vacated,  and  held 
for  naught;  and  the  said  defendants,  Betsy 
Ann  Charles,  John  M.  Charles,  Nancy  Charles, 
Fannie  Charles,  Newton  Charles,  Josbua  Ru- 
ark, Salina  Ruark,  Theodocla  Ruark,  Belle 
Ruark,  Walter  Ruark,  A.  M.  Sevier,  Pollna 
B.  Sevier,  Cintilda  Sutton,  and  Minerva  Sut- 
ton, and  each  of  them,  be  and  they  are  here- 
by divested  of  all  right  and  title  and  Interest 
in  and  to  said  real  estate  hereinbefore  de- 
scribed under  or  by  virtue  of  the  said  deed  of 
conveyance  made  and  executed  by  said  Ste- 
phen D.  Sutton  and  Nancy  Sutton,  his  wife, 
before  mentioned,  and  the  right,  tltie,  and  in- 
terest of  said  Stephen  D.  Sutton,  in  and  to 
said  real  estate  at  the  time  of  his  death,  sub- 
ject to  the  payment  of  his  Just  debts,  vest 
and  remain  In  the  widow  and  heirs  at  law 
of  said  Stephen  D.  Sutton,  deceased,  as  pro- 
vided by  law,  In  the  same  manner  and  effect, 
to  all  intents  and  purposes,  as  if  said  deed 
before  mentioned  had  never  been  executed, 
and  that  plaintiff  have  and  recover  his  costs 
in  this  behalf  laid  out  and  expended,  and 
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that  he  have  execution  therefor."  Nothing 
further  was  done  under  this  Judgment,  and 
no  sale  of  the  land  was  ever  had  either  In 
the  circuit  or  probate  'court  It  was  shown 
that,  after  the  rendition  of  this  Judgment  In 
the  circuit  court,  the  administrator  of  Ste- 
phen D.  Sutton's  estate  petitioned  for  an  or- 
der of  sale  of  this  land  in  the  probate  court 
but  no  such  order  was  granted,  and  a  final 
settlement  of  Stephen  Sutton's  estate  was 
made,  which  showed  the  Rutledge  claim  and 
note  was  paid  In  full.  The  final  settlement 
contains  this  Item:  "Cash  paid  by  parties  in- 
terested In  realty,  $365.04."  Some  time  after 
this  Judgment  It  appears  that  the  heirs  of 
Steplien  D.  Sutton,  two  sons  and  the  five 
daughters,  made  a  parol  partition  of  the  land 
by  quitclaim  deeds  to  each  other.  Thereafter 
the  land  was  sold  and  conveyed  sometimes 
by  qnltclaim  and  sometimes  by  warranty 
deeds,  until  the  defendants  acquired  whatever 
title  the  children  of  Stephen  D.  Sutton  could 
convey.  The  defendant  White,  In  bis  case, 
moreover,  set  up  as  another  defense  that  Ste- 
phen Sutton,  though  tlJe  common  source  of 
title  to  himself  and  the  plaintiffs,  did  not  in 
fact  own  the  land  deeded  to  his  daughters 
and  the  heirs  of  their  bodies,  but  that  the 
same  belonged  to  the  heirs  of  one  Sexton, 
but  defendant  White  in  no  way  connected 
himself  with  the  outstanding  title  of  the  said 
Sexton  heirs,  if  any,  and  ttie  circuit  court 
found  as  a  matter  of  fact  that  Stephen  D. 
Sutton  was  the  common  source  of  title  of  the 
plaintiffs  and  said  defendant  White.  In  the 
Neill  case,  no  such  question  arises.  The  evi- 
dence tended  to  show  that  Stephen  D.  Sutton 
went  in  the  possession  of  all  of  said  land  un- 
der an  administrator's  deed  from  the  Sexton 
estate  in  1849,  and  lived  on  It  and  cultivated 
it  down  to  the  time  of  his  deed  to  his  daugh- 
ters In  1860,  and  thereafter  with  and  for  them 
to  his  death  in  1861.  After  his  death  his  wife 
and  daughters  continued  In  possession  as  life 
tenants  under  the  deed  to  them  until  after 
the  Bntledge  suit  In  1872.  During  all  this 
time  the  possession  was  adverse  and  hostile 
to  any  claim  of  title  or  right  to  possession  by 
the  Sexton  heirs.  Indeed,  the  possession  of 
the  defendants,  down  to  the  present  time,  is 
hostile  and  adverse  to  any  such  claim.  The 
death  of  the  first  life  tenant  occurred  In  1806, 
and  this  suit  was  commenced  in  1904. 

As  to  these  two  cases,  the  pivotal  question 
Is  the  effect  of  the  decree  in  the  cause  of 
Rutledge  v.  Charles  et  al.  on  the  creditor's 
bill  to  set  aside  the  deed  of  Stephen  D.  Sut- 
ton to  his  five  daughters,  and  the  heirs  of 
their  bodies.    On  the  part  of  the  defendants, 
it  is  insisted  that  by  that  decree  the  title 
of  the  remaindermen,  the  plaintiffs  herein, 
.  was  forever  divested,  and  that  the  matter 
Is  res  adjudicata.     Whereas,   the  plaintiffs 
Insist:    Tliat  said  decree  is  not  res  adjudi- 
nta  as  to  the  remaindermen,  the  heirs  of  the 
My  of  the  said  five  daughters,  for  the  rea- 
son that  the  court  had  no  power,  under  the 
pleadings    and    issues    presented,    to    direst 


the  title  of  the  remaindermen  and  vest  the 
same  in  the  life  tenant;  that  no  such  ques- 
tion was  submitted  to  the  court,  and  its  ac- 
tion In  attempting  to  adjudge  something  not 
at  issue  was  void;  that  the  life  tenants  un- 
der the  Sutton  deed  were  not  adversaries 
to  the  infant  remaindermen,  but  codefend- 
ants  with  them;  and  that,  in  order  for  the 
Judgment  to  bind  parties  as  res  adjudicata, 
they  must  have  occupied  adversary  positions 
at  the  trial  upon  the  issue  framed  between 
them  by  the  pleading.  The  deed  from  Ste- 
phen D.  Sntton  to  his  five  daughters  named 
therein,  and  "the  heirs  of  tlieir  bodies  for- 
ever," by  virtue  of  our  statute  abolishing 
fee  tails,  conveyed  a  life  estate  to  the  said 
daughters,  with  a  remainder  over  to  their  re- 
spective children  bom  and  to  be  t)om.  Bone 
V.  Tyrrell,  113  Mo.,  loc.  clt  182,  20  S.  W. 
796;  Reed  v.  Lane,  122  Mo.  811,  26  S.  W. 
957;  Utter  v.  Sldman,  170  Mo.  284,  70  S.  W. 
702.  Under  the  construction  given  section 
660  by  this  court  in  the  last-mentioned  case, 
the  plaintiffs  are  entitled  to  maintain  this 
action.  If  they  are  not  forever  barred  by  the 
decree  in  the  case  of  Rutledge  v.  Charles 
et  al.  There  is  no  question  that  the  defend- 
ants acquired  the  life  estate  of  the  five 
daughters,  but  they  did  not  get  the  fee,  un- 
less the  Judgment  in  the  creditor's  bill 
brought  by  Thomas  Rutledge  in  1872  had  the 
effect  of  divesting  the  remaindermen,  the 
plaintiffs  herein,  of  the  fee  in  the  land.  It 
must  be  conceded  that  the  language  of  the 
decree  is  broad  and  specific  enough  not  only 
to  render  the  deed  from  Sutton  and  wife  to 
his  daughters  and  the  heirs  of  their  bodies 
null  and  void  as  against  the  debt  and  Judg- 
ment of  Rutledge,  but  to  divest  all  the  title 
and  interest  which  the  said  daughters  and 
the  heirs  of  their  body  acquired  as  against 
their  father  and  his  heirs,  and,  moreover,  to 
vest  the  same  in  the  widow  and  general 
heirs  at  law  of  said  Stephen  D.  Sutton,  and 
the  large  question  in  this  case  is:  What  is 
the  true  legal  effect  of  that  decree  as  to  these 
plaintiffs? 

No  rule  of  law  is  more  firmly  established 
than  that  the  transfer  of  property  In  fraud 
of  creditors,  while  void  as  to  them.  Is  binding 
on  the  parties  and  those  In  privity  with 
them.  The  statutes  against  fraudulent  con- 
veyances are  designed  to  protect  the  inter- 
est of  creditors,  and  were  not  intended  in 
any  manner  to  affect  the  rights  of  the  par- 
ties themselves  to  the  conveyances.  This  has 
been  the  uniform  rule  of  decision  in  this 
state  since  Van  Winkle  v.  McKee,  7  Mo.  435; 
Doggett  V.  Insurance  Co.,  19  Mo.  201 ;  Whit- 
aker  v.  Whltaker,  157  Mo.,  loc.  dt  353,  58 
S.  W.  6 ;  14  Amer.  &  Eng.  Ency.  of  Law  (2dJ 
Ed.)  pp.  273,  276,  note  3  and  cases  cited; 
20  Cyc.  419,  608.  As  to  the  construction  of 
such  a  decree,  the  authorities  are  exceeding-- 
ly  numorous.  In  Graham  v.  Railroad  Co.,  70 
U.  S.  704,  18  L.  Ed.  247,  the  Supreme  Court 
of  the  United  Stfttes  announced  what  seems 
to  us  the  best  thought  and  most  equitable 
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rule  on  this  subject  Said  the  Chief  Jus- 
tice: "We  have  seen  already  that,  according 
to  the  allegation  of  the  Minnesota  Company 
In  their  bill  now  before  us,  the  issue  between 
Cleveland,  the  complainant,  and .  the  La 
Crosse  Company  and  Chamberlain,  the  re- 
spondents In  the  cause  in  which  that  de- 
cree was  made,  was  upon  the  question 
whether  the  agreement  and  Judgment  were 
or  were  not  void  as  against  Cleveland  and 
his  Judgment.  The  decree  was  evidently  In- 
tended to  determine  that  Issue.  It  was,  as 
evidently,  not  Intended  to  determine  the 
question  whether  the  making  of  the  agree- 
ment was  beyond  the  corporate  powers  of  tiie 
La  Crosse  Company,  for  there  are  no  terms 
which  affirm  its  inherent  validity  without 
regard  to  intent  It  Is  our  duty  to  construe 
the  decree  with  reference  to  the  Issue  it  was 
meant  to  decide.  Its  words  are  very  broad 
and  very  emphatic;  but  we  cannot  say  that 
they  were  Intended  by  the  district  court  to 
have  any  greater  effect  than  to  avoid  and 
set  aside,  as  against  Cleveland,  the  agree- 
ment and  Judgment  Impeached  by  his  bill. 
We  think,  on  the  contrary,  that  a  decree 
having  such  an  effect  could  not  have  been 
properly  rendered  upon  the  pleadings  and 
Issue  in  that  cause.  Neither  the  La  Crosse 
Company  nor  Chamberlain  sought  to  avoid 
the  agreement  or  the  Judgment,  nor  ask  any 
relief  whatever  as  against  each  other.  In- 
deed, the  case  shows  that  both  regarded  the 
agreement  and  the  Judgment  as  essential  to 
their  respective  interests.  We  cannot  ascribe 
to  any  court  an  intention,  by  a  decree  on 
such  pleadings,  to  annul  such  an  arrange- 
ment as  between  the  parties  to  it ;  nor  could 
we  approve  such  action  even  were  the  in- 
tent clear  beyond  question.  No  question  was 
made  between  Chamberlain  and  the  La 
Crosse  Company,  nor  could  any  question 
arise  between  them,  of  any  such  nature  as 
that  between  those  parties  and  Cleveland; 
nor  could  they  be  required,  in  a  suit  prose- 
cuted by  Cleveland  to  enforce  satisfaction 
of  his  Judgment  by  getting  aside  their  ar- 
rangement as  void  against  creditors,  to  sub- 
mit that  arrangement  as  l)etween  them- 
selves, to  the  action  of  the  court  It  is 
true  that  It  is  the  constant  practice  of  courts 
of  equity  to  decree  between  codefendants 
upon  proper  proofs,  and  under  pleadings  be- 
tween plaintiffs  and  defendants,  which  bring 
the  respective  claims  and  rights  of  such  co- 
defendants  between  themselves  under  Judi- 
cial cognizance." 

In  Munday  v.  Vail.  34  N.  J.  Law,  418, 
we  have  the  prototype  of  the  case  before  us. 
In  that  case,  it  appeared  that  both  parties 
claimed  under  one  Asa  Munday.  The  said 
Munday,  with  bis  wife,  conveyed  the  prem- 
ises in  dispute  to  Conger  in  fee  In  trust  for 
the  use  of  himself  and  bis  wife  and  the  sur- 
vivors of  them,  with  a  remainder  to  the  chil- 
dren of  said  Munday  and  wife  in  fee.  The 
plaintiff  was  the  sole  surviving  child  of  such 
marriage.     Munday  died,  and  his  wife  and 


the  trustee  conveyed  the  title  to  the  plaintiff. 
The  defense  was  that  prior  to  the  death  of 
Asa  Munday,  one  Bphraim  Munday  bad 
brought  his  bill  in  equity,  in  which  he  charg- 
ed that  the  said  Asa  Munday  had  conveyed 
said  lands  to  Conger  to  defraud  said 
Epbraim.  The  prayer  of  the  bill  in  that  case- 
was  "that  the  deed  of  conveyance  of  said 
lands  so  made  by  the  said  Asa  Munday  and 
Hetty,  his  wife,  to  the  said  John  Conger,  and 
the  said  deed  and  declaration  of  trust  so 
made  and  executed  by  the  said  John  Conger 
and  wife,  as  aforesaid,  may,  by  the  order 
and  decree  of  the  court,  be  set  aside  and 
declared  to  be  fraudulent  and  void  against 
the  said  Judgment  and  right  of  execution, 
and  that  the  said  Judgment  be  decreed  a  lien 
on  said  lands,"  etc.  In  that  action  the  plain- 
tiff, with  her  father  and  mother  and  Conger, 
were  all  defendants.  Plaintiff  was  an  infant 
and  appeared  by  her  guardian  and  submitted 
her  rights  to  the  protection  of  the  court  The 
decree  was  that  the  deed  of  Asa  Munday  and 
wife  was  fraudulent  and  void,  and  also  the 
declaration  of  trust  mentioned  in  the  plead- 
ings, and  it  was  decreed  that  the  said  declara- 
tion of  trust  was  null  and  void,  and  that  said 
Conger  and  the  said  Asa  Munday  should  de- 
liver up  the  said  deed  and  declaration  of  trust 
to  be  canceled.  It  appeared  In  that  case,  Just 
as  it  does  in  this  case,  that  no  further  pro- 
ceedings were  taken  under  the  decree;  but 
the  money  due  the  plaintiff  therein  was  paid 
to  him;  but  the  lands  were  subsequently 
sold  under  another  decree  against  Asa  Mun- 
day for  costs.  Upon  this  state  of  facts,  the 
Supreme  Court  of  New  Jersey  said:  "TbU 
decree  is  a  most  extraordinary  one.  My  re- 
spect for  the  court  and  for  the  counsel  en< 
gaged  in  this  proceeding  lead  me  to  the  con- 
viction that  it  was  the  result  of  inadvertence. 
It  is  opposed  to  the  well-settled  practice  of 
courts  of  equity  and  to  the  commonest  prin- 
ciples of  Justice.  This  certainly  is  clear  when 
it  is  said  that  its  effect  is.  If  it  have  valid- 
ity, to  deprive  an  infant  defendant  of  an  es- 
tate vested  In  her,  without  an  issue  or  a 
hearing  with  respect  to  her  rights."  After 
having  stated  the  objects  of  the^  I^iU,  the  court 
further  said:  "No  one  will  maintain  that  ei- 
ther the  prayer  of  the  bill  or  the  decree  found- 
ed upon  these  facts  could  properly  go  beyond 
this  (to  have  the  deed  declared  void  as  against 
the  creditor).  The  creditor  had  no  standing  to 
ask  that  the  deed  of  trust  should  be  annulled 
as  between  the  trustee  and  the  cestui  que 
trust  If  admitted  to  be  fraudulent  with  re- 
spect to  creditors  even,  the  statute  of  frauds 
ordains  Its  validity  so  far  as  relates  to  the 
parties  to  it  Such,  likewise,  Is  the  admit- 
ted rule  In  equity;  but  in  this  case  the  de- 
cree does,  in  very  unambiguous  language, 
pronounce  and  adjudge  the  conveyance  in 
trust  to  be  Invalid,  not  only  so  far  as  to  let 
in  the  claim  of  the  complaining  creditor,  but 
out  and  out  as  between  the  trustee  and  the 
parties  beneficially  interested.  If  legal,  Its 
effect  was  to  destroy  the  estates  of  the  cestui 
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que  tnist,  and  to  revert  the  title  In  fee  In  the 
settlor."  Counsel  did  not  attempt  to  main- 
tain the  propriety  of  such  a  decree,  but  ar- 
gued, as  counsel  do  here,  that,  although  er- 
roneous, it  could  not  be  called  in  question  in 
this  collateral  suit.  Conceding  the  general 
proposition  that  a  Judgment  or  decree  of  a 
conrt  having  jurisdiction  over  the  controver- 
sy and  the  parties  cannot  be  impeached  for 
error,  except  in  a  direct  proceeding  for  that 
purpose,  the  learned  Chief  Justice  proceeded 
to  Inquire  whether  that  doctrine  applied  to 
the  facts  of  that  ease.  The  Inquiry  was: 
Had  the  court  Jurisdiction  to  the  extent 
claimed?  Responding  to  this.  Chief  Justice 
Beasley  said:  "  'Jurisdiction'  may  be  defined 
to  be  the  right  to  adjudicate  concerning  the 
subject-matter  in  the  given  case.  To  con- 
stitute this  there  are  three  essentials :  First, 
the  court  must  have  cognizance  of  the  class 
of  cases  to  which  the  one  to  be  adjudicated 
belongs;  second,  the  proper  parties  must  be 
present,  and,  third,  the  point  decided  must 
be,  in  substance  and  effect,  within  the  issue. 
That  a  court  cannot  go  out  of  Its  appointed 
sphere,  and  that  its  action  Is  void  with  re- 
spect to  persons  who  are  strangers  to  Its 
proceedings,  are  propositions  established  by 
a  multitude  of  authorities.  A  defect  in  a 
judgment  arising  from  the  fact  that  the 
matter  decided  was  not  embraced  within  the 
issue  had  not.  It  would  seem,  received  much 
Judicial  consideration.  And  yet  I  cannot 
doubt  that,  upon  general  principles,  such  a 
defect  must  avoid  a  judgment  It  Is  impos- 
sible to  concede  that,  because  A.  and  B.  are 
parties  to  a  suit,  a  court  can  decide  any 
matter  In  which  they  are  interested,  whether 
such  matter  be  involved  In  the  pending  litiga- 
tion or  not  Persons  by  becoming  suitors  do 
not  place  themselves  for  all  purposes  under 
the  control  of  the  court,  and  it  is  only  over 
these  particular  Interests  which  they  choos6 
to  draw  in  question  that  a  power  of  Judicial 
decision  arises.  If,  In  an  ordinary  fore- 
closure case,  a  man  and  bis  wife  being  par- 
ties, the  Court  of  Chancery  should  decree  a 
divorce  between  them.  It  would  require  no 
argument  to  convince  every  one  that  such  de- 
cree, so  far  as  it  attempted  to  afTect  the 
matrimonial  relation,  was  void;  and  yet  the 
only  inflrmlty  In  such  a  decree  would  be 
found,  upon  analysis,  to  arise  from  the  cir- 
cumstances that  the  point  decided  was  not 
within  the  substance  of  the  pending  litiga- 
tion. In  such  a  case  the  court  would  have 
arted  within  the  field  of  Its  authority,  and 
the  proper  parties  would  have  been  present; 
the  single  but  fatal  flaw  having  been  the 
absence  from  the  record  of  any  issue  on  the 
point  determined."  Accordingly  it  was  held, 
to  that  case,  that  the  decree  annulling  the 
deed  of  trust  was  outside  of  the  Issues  In  the 
oase,  and  the  act  of  the  court  In  declaring  it 
void  was  clearly  coram  non  Judlce,  and  con- 
•eqaently  void,  and  the  estate  did  not  revert 
to  the  original  grantor. 
The  doctrine  thus  announced  by  the  Su- 


preme Court  of  New  Jersey  was  approved 
and  followed  by  this  court  in  Hope  v.  Blair, 
105  Mo.,  loc.  clt  93,  16  S.  W.  695,  24  Am.  St. 
Rep.  366,  and  in  the  more  recent  case  of 
Stark  V.  KIrchgraber,  186  Mo.  633,  86  S.  W. 
868,  105  Am.  St  Rep.  629,  Munday  v.  Vail, 
supra,  was  again  approved  and  followed.  In 
Reynolds  v.  Stockton,  140  U.  S.  254,  11  Sup. 
Ct  773,  35  L.  Ed.  464,  the  Supreme  Court  of 
the  United  States  quoted  at  great  length 
from  the  opinion  In  Munday  v.  Vail,  and 
said:  "We  regard  the  views  suggested  In  the 
quotation  from  this  opinion  as  correct  and  as 
precisely  indicating  the  limits  In  respect  to 
which  the  conclusiveness  of  a  Judgment  may 
be  Invoked  in  a  subsequent  suit  inter  partes." 
In  McFadden  v.  Ross,  108  Ind.,  loc.  cit  517. 
8  N.  E.  161,  the  Supreme  Court  of  Indiana 
adopted  the  views  of  the  Supreme  Court  of 
New  Jersey  in  Munday  v.  Vail,  supra,  and 
followed  it,  and  so  did  the  Supreme  Court  of 
Colorado  (Newman  v.  Bullock,  23  Colo.,  loc. 
cit.  222,  223,  47  Pac.  379),  and  so  likewise 
did  t!ie  Supr«ne  Court  of  Minnesota  in  Sache 
V.  Wallace,  101  Minn.  169,  "112  N.  W.  386, 
11  L.  R.  A.  (N.  S.)  803,  118  Am.  St.  Rep.  612, 
in  which  last-mentioned  case  It  was  said  that 
Munday  v.  Vail,  is  a  leading  case  of  this 
subject,  and  it  is  followed  in  Reynolds  r. 
Stockton,  140  U.  S.  254,  11  Sup.  Ct.  773,  35 
L.  Ed.  464.  In  1  Black  on  Judgments,  242,  the 
opinion  in  Munday  v.  Vail  la  adopted  as  a 
part  of  the  text.  In  Waldron  v.  Harvey,  54 
W.  Va.,  loc.  cit  613,  46  S.  E.  603,  102  Am. 
St  Rep.  959,  it  is  said:  "A  decree,  or  any 
matter  of  a  decree,  wliich  has  no  matter  in 
the  pleading  to  rest  upon,  is  void,  because 
pleadings  are  the  very  foundation  of  judg- 
ments and  decrees.  •  •  *  There  must 
not  only  be  Jurisdiction  as  to  the  person  af- 
fected by  the  decree  by  having  him  before 
the  court  by  process  or  appearance,  but  there 
must  be  jurisdiction  of  the  matter  acted  up- 
on by  having  It  also  before  the  court  in  the 
pleadings.  Multitudinous  cases  attest  this 
elementary  axiom  of  jurisdiction.  If  either 
is  wanting,  the  decree  or  Judgment  is  void, 
not  merely  voidable  or  erroneous."  Accord- 
ingly, we  think  that  the  trend  of  the  courts 
of  this  country  is  to  enlarge  the  definition  of 
Jurisdiction  with  the  statement  that  It 
should,  properly  defined.  Include  not  only 
the  power  to  hear  and  determine,  "but  power 
to  render  the  particular  judgment  in  the 
particular  case."  And  the  foregoing  cases 
maintain  the  doctrine  that  where,  as  In  this 
case,  the  court  proceeds  beyond  the  allega- 
tions of  the  pleadings  and  the  prayer  for  re- 
lief and  decrees  a  matter  between  parties  de- 
fendant, to  that  extent  at  least.  Its  judgment 
is  void,  and  it  Is  open  to  collateral  attack. 
Now,  applying  the  foregoing  principles  to 
the  decree  in  favor  of  Rutledge  against  the 
grantees  of  Stephen  Sutton,  it  will  be  observ- 
ed that  the  petition  in  substance  charges  that 
Sutton  was  Indebted  to  Rutledge  on  a  note  for 
about  $300,  and  had  conveyed  this  land  to 
his  daughters  with  remainder  to  their  bodily 
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heirs,  without  any  compensation  and  for  the 
purpose  of  avoiding  his  debts,  that  iSutton 
was  dead,  and  the  debt  had  been  duly  allow- 
ed by  the  probate  court,  and  that  the  defend- 
ants were  the  grantees  In  said  deed  and  their 
bodily  heirs.  The  prayer  of  the  petition  was 
"that  the  deed  fraudulently  executed  as  afore- 
said be  set  aside  and  held  as  naught,  and 
that  the  land  therein  described  may  be  sub- 
jected to  the  payment  of  Rutledge's  debt" 
The  answers  of  the  defendants  in  that  case, 
the  adults  by  their  attorney  and  the  minors 
by  their  guardian  ad  litem,  contained  nothing 
more  than  the  allegation  "that  they  have  ho 
knowledge  or  information  whether  the  alle- 
gations in  the  plaintiffs'  petition  contained 
are  true  or  otherwise,  and  they  require  strict 
proof  of  each  and  every  material  allegation  in 
plaintiffs'  petition  contained."  So  that  it  ap- 
pears that  it  was  simply  a  creditor's  bill  for 
the  purpose  of  subjecting  this  land  to  the 
payment  of  Butledge's  debt,  and  for  this 
purpose,  and  no  other,  to  remove  the  Sutton 
deed  by  declaring  it  void  as  to  Rutledge. 
Ratledge  was  not  Interested  In  anything  else 
but  the  collection  of  his  debt,  and  the  defend- 
ants were  not  called  upon  to  meet  any  other 
charge.  There  were  no  issues  raised  between 
the  defendants,  the  life  tenants  and  the  re- 
maindermen, as  to  their  respective  claims  and 
rights  between  themselves.  No  such  question 
upon  the  pleadings  could  arise.  There  were 
no  adverse  Interests  between  them,  and  they 
tendered  no  such  issue  to  the  court,  and  yet 
the  circuit  court  proceeded,  not  merely  to  de- 
cree the  Sutton  deed  to  his  daughters  and 
their  children  to  be  null  and  void  as  against 
the  plaintiff  creditor,  but  went  further,  as 
we  have  seen,  and  divested  all  the  right,  ti- 
tle, and  Interest,  not  only  of  the  daughters 
under  their  father's  deed,  but  of  the  three 
grandchildren,  who  were  then  alive,  and  vest- 
ed the  same  in  the  widow  and  general  heirs 
at  law  of  Stephen  D.  Sutton,  deceased,  and, 
although  this  decree  was  never  enforced  by  a 
sale  either  in  the  circuit  court  or  the  probate 
court,  it  is  now  maintained  by  the  defendants 
that,  by  virtue  of  that  decree,  the  title  of 
these  remaindermen  was  completely  wiped 
out.  We  are  unwilling  to  so  hold.  We  think, 
upon  the  great  weight  of  authority  in  this 
country,  that  the  decree  divesting  the  title  of 
these  remaindermen,  and  vesting  it  in  the  gen- 
eral heirs  of  Stephen  Sutton,  deceased,  was 
void  and  in  excess  of  the  jurisdiction  of  the 
circuit  court  of  Newton  coimty. 

2.  Stress,  however,  is  laid  by  the  defend- 
ants on  what  is  claimed  to  be  the  proof  that 
this  Judgment  of  Rutledge  v.  Charles  was 
by  consent.  The  only  evidence  of  the  judg- 
ment being  by  consent  is  that  the  minutes 
on  the  Judge's  docket  reads:  "Answer  by 
defendants  filed.  Decree  by  consent."  On 
the  other  hand,  the  minutes  of  the  clerk  of 
the  court  showed:  "Trial,  judgment,  and  de- 
cree for  plaintiff."  The  Judgment  also  shows 
that  the  parties  announce  ready  for  trial,  and 
"this  cause  was  tried  by  the  court  sitting  as 


a  chancellor,  and  after  hearing  the  evidence, 
the  court  finds,"  etc.  The  court  made  a  find- 
ing of  such  facts  as  would  warrant  the  usual 
and  proper  Judgment  In  a  creditor's  bill,  but 
found  no  fact  warranting  a  decree  divesting 
the  infant  remaindermen  of  their  title  and 
vesting  it  in  other  defendants.  Doubtless, 
there  are  many  cases  in  which  the  consent  of 
the  parties  to  a  decree  will  estop  them  from 
afterwards  controverting  It;  but  to  estop 
these  minor  plaintiffs  by  this  mere  minute, 
when  all  of  them  except  three  were  unborn  at 
that  time,  and  those  three  were  represented 
by  a  guardian  ad  litem,  who  was  the  attor- 
ney of  record  of  their  mothers,  would  be  con- 
trary to  every  principle  of  Justice.  Indeed, 
we  take  It  that  the  great  preponderance  of 
the  evidence  is  that  the  cause  was  tried  by 
the  court  and  its  judgment  reached  as  the  am- 
plified entry  of  the  decree  showh  upon  the 
finding  of  facts,  and  not  upon  the  consent  of 
these  minor  remaindermen.  Certainly,  no 
court  will  go  out  of  its  way  to  hold  Infant 
litigants  bound  by  consent  which  they  are  In- 
capable of  giving.  To  Invoke  the  doctrlno 
that  they  are  bound  by  consent  of  their  guard- 
ian ad  litem,  the  record  should  be  entirely 
free  from  any  doubt  whatever  on  the  subject. 

3.  In  amplification  of  the  first  point  In  this 
opinion,  it  may  be  said  that,  unless  the  de- 
fendants contest  an  issue  with  each  other  ei- 
ther upon  the  pleadings  between  themselves 
and  the  plaintiffs,  or  upon  cross-pleadings  be- 
tween themselves,  the  judgment  or  decree 
will  not  be  res  adjudlcata  in  subsequent  liti- 
gation between  them.  There  can  be  no  doubt 
that,  upon  proper  pleadings,  a  judgment  may 
determine  the  rights  of  the  defendants  even 
between  themselves,  and  our  Code  provides 
for  such  a  proceeding,  but  a  judgment  against 
defendants,  if  there  are  no  issues  between 
them,  do  not  bind  them  as  against  each  other. 
State  Bank  v.  Bartle,  114  Mo.  276,  21  S.  W. 
816;  Boogher  v.  Frazler,  99  Mo.  325,  12  S.  W. 
885;  1  Van  Fleet's  Former  Adjudication,  ( 
256;  McMahan  v.  Geiger,  73  Mo.  145,  39  Am. 
Rep.  489;  O'Bourke  v.  Llndell  Ry.  Co.,  142 
Mo.  342,  44  S.  W.  264. 

4.  As  to  the  defendant  White  and  his  code- 
fendants,  the  invalidity  of  the  administrator's 
deed,  and  the  proceedings  under  which  it  was 
made  to  Stephen  D.  Sutton,  it  is  not  seriously 
insisted  that  White  and  his  codefendants  are 
In  any  position  to  deny  the  title  of  the  plain- 
tiffs to  the  land  In  suit  therein,  for  the  rea- 
son that  both  the  plaintiffs  and  the  defend- 
ants assert  title  under  Stephen  D.  Sutton  as 
the  common  source.  In  Oraton  v.  Holliday- 
Klotz  L.  &  L.  Co.,  189  Mo.  322,  87  S.  W.  37, 
the  scope  of  the  statute  (section  650,  Rev.  St 
1899  [Ann.  St  1906,  p.  667])  was  adjudicated, 
and  it  was  held  that  the  statute  did  not  re- 
quire the  plaintiffs  in  such  a  proceeding  to 
establish  an  Indefeasible  title  against  the 
whole  world.  By  Its  terms,  no  right  nor  title 
can  be  litigated  except  such  as  may  be  as- 
serted by  the  plaintiff  and  the  defendant  re- 
spectively, and  no  one  can  be  bound  by  a  de- 
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cree  In  a  suit  brought  thereunder  except  par- 
ties to  the  suit  And  It  was  also  ruled  In 
that  case,  that,  In  a  suit  to  recover  title,  It  Is 
not  Incumbent  on  the  plaintiff,  it  he  and 
the  defendant  claim  title  through  a  common 
source,  to  show  an  Indefeasible  title  himself 
from  the  government  down;  but  It  Is  suffi- 
cient If  plaintiff  shows  that  he  is  the  owner 
of  a  better  title  through  the  common  source 
than  defendant  can  show  through  the  same 
source.  And  the  defendant  makes  no  effort 
to  show  title  in  this  case  except  by  and 
through  Stephen  D.  Sutton,  and  has  In  no 
way  connected  himself  with  what  is  known 
as  the  Sexton  title.  We  think  the  defect,  if 
any,  in  Sutton's  title,  cannot  avail  the  de- 
fendant White  and  his  codefendants  In  this 
proceeding,  and  It  will  be  unnecessary  as  to 
these  two  cases  to  pass  upon  the  sufficiency 
of  Sutton's  title  either  by  his  administrator's 
deed  or  his  adverse  possession  of  the  land 
under  color  of  title. 

In  onr  opinion,  the  circuit  court  erred  In 
holding  that  the  plaintiffs,  the  remaindermen 
under  the  Sutton  deed,  were  estopped  by  the 
decree  In  Rutledge  v.  Charles  et  al.,  and  in 
not  holding  that  the  plaintiff  had  shown  a 
better  title  to  the  land  in  dispute  than  the 
defendants  and  In  dismissing  their  bill. 

The  judgment  Is  reversed,  and  Uie  cause 
Is  remanded  to  the  circuit  court  to  be  pro- 
ceeded with  In  accordance  with  the  views 
herein  expressed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


CHARLiS  et  al.  v.  PICKENS  et  al. 

(Sopreme  Court   of  Missouri,   Division  No.  2. 
July   14,   1908.) 

1.  APPEAt  AND  ErKOB  —  REVIEW  —  FINDINGS 

OF  CouBT— Conclusiveness. 

FindiiiKS  of  fact  by  the  trial  court  are  con- 
clusive on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol   3.  Appeal  and  Error,  {{  3955-3969.] 

2.  Advebse    Possession  —  Nature— Tacking 
Successive    Possessions  —  Life    Tenant 

AND    REMAINDEBUEN. 

Where  a  grantor  had  been  in  adverse  pos- 
■ession  for  a  long  period,  and  then  conveyed 
the  land  to  his  daughters  for  life,  remainder  to 
their  heirs,  the  continuing  possession  of  the 
danghters  and  their  grantees  inured  to  the  bene- 
fit of  the  heirs  as  remaindermen,  and  such  pos- 
■easion  cannot  be  asserted  to  destroy  their  re- 
mainder by  defendants,  who  claimed  through  the 
life  tenants. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  1.  Adverse  Possession,  |  218.1 

Appeal  from  Circuit  Court,  Newton  Coun- 
.ty;   F.  C.  Johnston,  Judge. 

Action  by  Betsy  Ann  Charles  and  others 
against  Jake  Pickens  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Reversed  and  remanded  for  new  trial. 

Horace  Rnark  and  Sturgls  &  Geyer,  for 
aiHWIIants.  Geo.  Hubbert  and  Clay  &  Shep- 
pard,  for  respondents. 


GANTT,  J.  This  Is  a  proceeding  by  the 
plaintiffs  against  the  defendants  under  sec- 
tion 650,  Rev.  St.  1899  (Ann.  St  1906,  'p. 
667),  to  adjudge  and  declare  the  title  to  cer- 
tain lands  in  Newton  county.  Mo.  The  laud 
in  controversy  is  a  part  and  parcel  of  the 
land  described  in  the  deed  from  Stephen  D. 
Sutton  and  his  wife  to  his  five  daughters 
and  executed  in  1860,  and  recorded  in  Book 
F,  p.  130,  in  the  office  of  the  recorder  of 
Newton  county.  The  cause  was  tried  In  the 
circuit  court  along  with  the  two  cases  of 
Betsy  Ann  Charles  et  al.  v.  Thomas  White 
et  al.  and  George  A.  Neill  et  al.,  and  the  rec- 
ord la  In  all  essential  features  the  same  as 
those  In  the  two  cases  above  mentioned  and 
presents  the  same  questions  of  law  already 
discussed  In  the  opinion  handed  down  at  this 
time  In  those  cases,  with  the  exception  that 
In  this  case  additional  questions  are  present- 
ed with  relation  to  the  title  of  Sutton  and  as 
to  whether  he  had  any  estate  that  might  be 
conveyed  by  his  said  deed,  and,  if  not  wheth- 
er the  defendant  Pickens  is  estopped  to  deny 
Sutton's  title  and  hold  the  land  against  the 
plaintiffs.  As  to  the  effect  of  the  convey- 
ance from  Sutton  and  wife  to  his  five  daugh- 
ters and  the  heirs  of  their  body,  and  as  to 
the  effect  of  the  decree  In  the  case  of  Rut- 
ledge  V.  Charles  et  al.,  the  same  considera- 
tion must  control,  and,  accordingly,  in  our 
opinion  the  said  deed  of  Sutton  to  Betsy 
Ann  Charles  et  al.,  his  five  daughters,'  and 
"the  heirs  of  their  body,"  of  date  October 
25,  1360,  had  the  effect  of  conveying  a  llfi- 
estate  to  each  of  the  said  daughters,  in  said 
lands,  with  a  remainder  over  to  "the  heirs 
of  their  bodies,"  and  that  the  decree  of  the 
circuit  court  of  Newton  county  in  the  case 
of  Rutledge  v.  Betsy  Ann  Charles  et  al.,  of 
March  16,  1872,  in  so  far  as  It  undertook  to 
divest  the  title  of  the  said  life  tenants  and 
remaindermen  acquired  under  and  by  virtue 
of  the  said  deed,  and  vest  the  same  in  the 
widow  and  the  general  heirs  at  law  of  the 
said  Stephen  D.  Sutton,  deceased,  was  void 
and  of  no  effect  and  did  not  divest  the  title 
of  the  plaintiffs  In  and  to  said  land. 

Conceding  that  the  defendants,  Pickens 
and  his  codefendant,  were  not  estopped  from 
pleading  the  outstanding  title  in  the  Sex- 
ton ihelrs,  the  circuit  court  fotmd  that  Ste- 
phen D.  Sutton  was  the  source  of  their  ti- 
tle, and  certainly  there  was  abundant  evi- 
dence to  support  this  finding.  Indeed,  these 
defendants,  at  most,  only  connected  them- 
selves with  this  outstanding  title  through 
the  quitclaims  of  Thrasher  et  al.  to  »/n  of 
the  land,  made  long  after  the  statute  of  lim- 
itation had  run  in  favor  of  Sutton  and  bis 
grantees.  The  circuit  court  having  found 
this  fact  against  the  defendants,  they  are  In 
no  position  on  this  appeal  to  complain  of  it 
Granting  that  the  administrator's  deed  to 
Sexton's  Interest  was  void,  the  testimony 
overwhelmingly  established  the  open,  actual, 
and  continuous  possession  of  these  lands  aft- 
er his  purchase  by  Stephen  D.  Sutton  and 
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his  daughters  until  1872,  and  then  by  their 
grantees,  with  the  full  knowledge  and  ac- 
quiescence of  Sexton's  heirs.  We  think  that 
there  Is  no  foundation  for  the  claim  of  an 
outstanding  title  In  Sexton's  heirs.  The  pos- 
session by  the  five  daughters  as  life  tenants 
and  their  grantees  Inured  to  the  benefit  of  the 
remaindermen,  "the  heirs  of  the  bodies"  of 
said  five  daughters,  and  that  possession  can- 
not he  asserted  to  destroy  their  remainder. 
Sutton  V.  CasseleggI,  77  Mo.  405;  Keith  v. 
Keith,  80  Mo.,  loc.  clt  127;  Salmon's  Adm'rs 
V.  DaTls,  29  Mo.  176;  Stevens  t.  Martin,  168 
Mo.  407,  68  S.  W.  847;  1  Kerr  on  Real  Prop- 
erty, I  676;  Hickman  v.  Link,  97  Mo.  482, 
10  8.  W.  600;  Manning  v.  Coal  Co.,  181  Mo., 
loc.  clt  873;  81  S.  W.  140;  Melton  v.  Fitch, 
125  Ma  281,  28  S.  W.  612.  We  think  the  de- 
fendants In  this  case  are  In  no  attitude  to 
avail  ttaemselyes  of  any  supposed  outstand- 
ing title  In  Sexton's  heirs.  Mrs.  Porter,  the 
only  one  of  the  Sexton  heirs  who  made  any 
conveyance,  had  no  title  when  that  quit- 
claim deed  was  made,  and  the  title  by  ad- 
verse possession  by  Sutton's  daughters  In- 
ured to  the  benefit  of  their  bodily  heirs,  the 
plaintiffs  herein,  and  the  defendants  claim 
through  the  deeds  of  the  life  tenants,  and 
can  no  more  contest  the  remaindermen's  ti- 
tle by  adverse  possession  than  the  life  ten- 
ants themselves  could. 

It  results  that  In  our  opinion  the  facts  of 
this  case  bring  It  within  the  controlling  prin- 
ciples of  Charles  et  al.  v.  White  &  Nelll  et 
al.  (handed  down  at  this  time)  112  S.  W. 
545,  and  for  the  errors  noted  the  judgment 
is  reversed,  and  the  cause  remanded  for  a 
new  trial  in  accordance  with  the  views  here- 
in expressed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


PRATHER  V.  HAIRGROVB  et  al. 

(Supreme  Court  of  Missouri.   Division  No.  2. 

Jul;  14,   1908.) 

1.  Bills   awd    Notes— Actions— BJvinENCE — 
Payment. 

In  a  suit  to  have  a  note  declared  paid  and 
satisfied,  the  evidence  examined,  and  held  to 
show  that  the  transaction  by  which  defendant 
acquired  the  note  was  a  purchase  of  the  note, 
and  not  a  payment  and  discharKe  thereof  by 
him. 

2.  DiVOBCE— COHVETA'NCES  IN  FBAUD  OP   At.t. 
1£0NT  —  TBANSFEBS    INVALID  —  INTENT   OJ- 

Gbantee. 

If  defendant  purchased  with  his  own  mon- 
ey a  note  which  had  been  assumed  by  plaintiff 
and  her  divorced  husband,  without  any  agree- 
ment between  himself  and  plaintiff's  husband 
to  purchase  it  to  prevent  plaintiff  from  satisfy- 
ing an  alimony  judgment  against  her  husband 
out  of  a  lot  Kiven  as  security  for  the  note,  he 
is  not  a  trustee  for  plaintiff's  husband  or  charge- 
able with  the  latter's  statement  that  he  intended 
to  deprive  his  wife  of  the  interest  in  such  land. 

3.  Sauk  —  Evidence  —  Weioht   and    Sutfi- 

OIENOT. 

In  an  action  to  have  a  deed  to  defendant, 
executed  by  plaintiff's  divorced  husband,  set 
aside  on  the  ground  that  the  transfer  was  made 


to  deprive  plaintiff  of  her  Interest  in  the  land 
under  a  Judgment  for  alimony,  the  evidence 
held  not  sufficient  to  justify  setting  aside  the 
deed  on  that  ground. 

4.  JuDouENT  —  Lien  —  Pbiobities    Between 
Judgment  and  Deed. 

Defendant  borrowed  money  from  D.  to  pur- 
chase a  certain  note  assumed  by  plaintiff's  bos- 
band  and  secured  by  deed  of  trust,  and  as  se- 
curity for  the  money  borrowed  defendant  gave 
D.  a  deed  of  trust  on  the  land,  and,  the  note 

Purchased  by  defendant  thereafter  accruing,  the 
ind  was  sold  and  purchased  by  defendant,  and 
the  interest  of  plaintiff's  hustwnd  in  the  lot  con- 
veyed to  defendant.  Plaintiff  had  theretofore 
secured  a  divorce  from  her  hust>and  and  a  judg- 
ment for  alimony.  Held  that,  there  l>eine  no 
surplus,  upon  the  sale  under  foreclosure  above 
the  amount  of  the  defendant's  note,  there  was 
no  interest  of  plaintiff's  husband  in  the  land  to 
which  her  judgment  could  attach. 
6.  MoBTOAOES— Trust  Deed— Sale— Adequa- 
cy OF  Pbice. 

Where  land  estimated  to  be  worth  from 
$1,000  to  $1,500  was  sold  at  a  trustee's  sale 
for  $832,  there  was  no  evidence  of  inadequacy  of 
price. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  1 1087.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  B.  Teasdale,  Judge. 

Suit  by  Laura  E.  Prather  against  Elmer 
B.  Halrgrove  and  others  to  have  a  certain 
note  decreed  paid  and  to  set  aside  certain 
trust  deeds.  From  a  judgment  In  part  for 
plaintiff,  defendants  appeal.  Judgment  re- 
versed, with  directions  to  dismiss. 

WUlis  H.  Leavltt,  S.  C.  Price,  and  Halr- 
grove &  Stubbs,  for  appellants.  A.  S.  Mar- 
ley,  for  respondent. 

GANTT,  J.  This  Is  an  appeal  from  a 
decree  rendered  by  the  circuit  court  of  Jack- 
son county.  Mo.,  In  favor  of  the  plaintiff 
against  the  defendants  In  a  suit  in  equity, 
the  object  and  purpose  of  which  was  to  ob- 
tain a  decree  that  a  certain  Indebtedness, 
represented  by  a  note  of  $750,  executed  by 
Susie  Hicks  and  E.  Hicks,  her  husband,  to 
B.  S.  Truitt,  as  trustee,  conveying  the  W. 
%  of  lot  20,  Salghman  Place,  an  addition  to 
Kansas  City,  Mo.,  had  been  paid  and  satis- 
fied, and  to  set  aside  and  decree  as  null  and 
void  a  certain  trustee's  deed  made  by  the 
said  Garrett,  as  trustee,  on  August  1,  1903, 
for  the  purpose  of  foreclosing  said  deed  of 
trust  and  satisfying  said  note,  and  also  to 
set  aside  a  certain  quitclaim  deed  made  by 
defendant  Charles  Prather  to  Elmer  B.  Hair- 
grove  of  date  August  1,  1903,  and  filed  of 
record  In  Jackson  county,  and  also  a  cer- 
tain deed  of  trust  executed  by  the  said  El- 
mer E.  Halrgrove  to  the  defendant  W.  R. 
Lemley,  as  trustee,  to  secure  an  alleged  in- 
debtedness to  Bertha  J.  Dockson  In  the  sum 
of  $770,  and  that  all  of  said  conveyances  be 
adjudged  null  and  void  and  canceled.  The 
defendant  Halrgrove,  for  his  separate  an- 
swer, denied  all  of  the  allegations  of  the  pe- 
tition, except  those  hereinafter  specifically 
admitted  In  his  answer.  He  admits  that 
the  plaintiff,  Mr&   Laura  B.  Prather,   and 


Digitized  by 


Google 


Ha) 


PRATHER  V.  HAIRGROVB. 


653 


Charles  E.  Prather  were  at  tbe  time  of  the 
filing  of  tbe  petition  herein  husband  and 
wife,  and  that  prior  to  August  1,  1903,  the 
record  title  to  the  property  known  and  de- 
scribed aa  the  W.  %  of  lot  20,  Salghman 
Place,  Kansas  City,  was  in  the  said  Charles 
E.  and  Liaura  E.  Prather,  and  that  at  the 
time  of  the  filing  of  the  petition  herein  there 
was  an  action  of  divorce  pending  in  the  cir- 
cuit court  of  Jackson  county.  Mo.,  wherein 
Charles  E.  Prather  was  tbe  plaintiff  and  said 
Lanra  E.  Prather  was  defendant,  and  that 
said  court  made  an  order  on  Charles  E.  Pra- 
ther for  the  payment  of  $150  alimony  penden- 
te lite,  and  that  at  tbe  time  this  suit  was 
brought  the  said  amount  had  not  been  paid. 
Said  defendant  further  admits  that  on  Au- 
gust 1,  1903,  Charles  E.  Prather  made,  ex- 
ecuted and  delivered  to  defendant  a  quit- 
claim deed  to  the  aforesaid  described  real 
estate,  and  the  same  was  on  said  date  duly 
recorded.  Defendant  further  represented  to 
the  court:  That  the  said  property  was  at 
and  prior  to  the  date  of  purchase  thereof  by 
said  Charles  E.  Prather  incumbered  by  a 
deed  of  trust  In  the  sum  of  $750,  and  tbe 
said  deed  of  trust  was  a  bona  fide  and  ex- 
isting incumbrance  on  said  property  therein 
described;  that  on  the  24th  day  of  Septem- 
ber, 1900,  said  Charles  E.  and  Lanra  Prath- 
er acquired  the  same  by  warranty  deed; 
that  l>y  the  terms  of  the  contract  of  pur- 
chase it  was  agreed  that  the  said  Charles 
and  Laura  Prather  acquired  said  property 
subject  to  the  said  deed  of  trust  then  exist- 
ing and  unpaid  and  assumed  and  agreed  to 
pay  said  note  and  deed  of  trust  as  a  part  of 
the  consideration  and  purchase  price  of  said 
property.  Said  defendant  Halrgrove  fur- 
ther alleges  that  neither  the  said  Charles  E. 
Prather  nor  lAura  B.  Prather  nor  the  mak- 
ers of  said  note  ever  paid  said  note,  nor  has 
any  one  for  them  paid  said  note,  as  alleged 
in  plaintiff's  petition.  Defendant  then  fur- 
ther alleges  that  said  note  becoming  due 
and  iMiyable,  and  not  having  been  paid  upon 
demand  of  the  legal  holder  of  said  note, 
the  trustee,  Garrett,  In  accordance  with  the 
terms  and  conditions  of  said  deed  of  trust, 
caused  the  said  property  to  be  advertised 
for  sale,  and  did  on  August  1,  1903,  sell  the 
same  at  auction  for  cash  to  satisfy  said 
debt,  and  the  said  defendant  Elmer  E.  Hair- 
grove  was  the  highest  and  best  bidder  for 
the  same,  and  thereupon  the  trustee,  on  the 
said  last-mentioned  date,  made,  executed, 
and  delivered  to  said  defendant  Halrgrove  a 
trustee's  deed  to  said  property,  and  by  vlr- 
tne  of  said  deed  said  defendant  is  now,  and 
has  been  since  August  1,  1903,  the  legal  own- 
er thereof.  The  defendant  Charles  Prather 
admits  that  he  was  the  husband  of  the 
plaintiff  at  the  time  alleged  by  plaintiff,  that 
he  was  a  Joint  owner  of  the  property  with 
ber,  and  that  he  conveyed  the  same  by  quit- 
claim deed  to  his  codefendant,  Elmer  E. 
Halrgrove.  He  denies  that  he  ever  paid  off 
the  note  or  the  deed  of  trust  on  said  proi>- 


erty,  and  alleges  that  the  deed  of  himself 
to  kaid  Halrgrove  was  a  bona  fide  deed  for 
good  and  sufficient  consideration.  He  denies 
all  manner  of  unlawful  combination  and 
confederacy  wherewith  he  is  charged  in  the 
petition  and  prays  to  be  dismissed. 

On  the  6th  day  of  June,  1900,  Mrs.  Susie 
Hicks  and  ber  husband,  E.  Hicks,  executed 
and  delivered  to  E.  S.  Trultt  a  note  for  $750, 
due  three  years  after  date,  with  Interest 
thereon  at  tbe  rate  of  6  per  cent,  per  annum, 
and  on  the  same  day  executed  and  deliver- 
ed a  deed  of  trust  in  the  usual  form  to  W. 
E.  Garrett,  as  trustee  for  BJ.  S.  Trultt,  con- 
veying the  W.  %  of  lot  20,  In  Salghman 
Place,  an  addition  to  Kansas  City.  This  note 
was  by  E.  S.  Trultt  Indorsed  "without  re- 
course," and  sold  to  the  Mills  heirs,  Mrs. 
Dorothy  Mills,  guardian,  for  whom  E.  B. 
Field  was  the  trusted  agent  in  purchasing 
and  handling  such  paper  and  collecting  the 
interest  thereon.  On  the  24th  day  of  Sef)- 
tember,  1900,  Charles  E.  Prather  and  Lanra 
E.  Prather,  who  were  then  husband  and 
wife,  acquired  said  lot  by  deed  from  Joseph 
Lorie  subject  to  the  said  Incumbrance  of 
$750,  and  as  a  part  of  the  purchase  price 
assumed  and  agreed  to  pay  said  indebtedness 
of  $750.  The  evidence  tends  to  show  that 
Charles  E.  Prather  paid  the  Interest  from 
time  to  time  through  the  firm  of  Trultt  & 
Co.,  except  the  last  three  semiannual  in- 
stallments of  interest,  which  were  paid  by 
Prather  to  E.  B.  Field.  It  appears  that 
when  Prather  paid  the  semiannnal  Interest 
due  on  the  note  in  December,  1902,  he  asked 
Field  what  would  be  tbe  prospect  of  renew- 
ing the  note  when  it  fell  due  in  June,  1903, 
and  was  told  by  Field  that  in  the  next  six 
months  he  ought  to  be  able  to  save  $75  or 
$100,  and  he  (Field)  would  renew  the  bal- 
ance for  three  years  for  $10.  Prather  then 
told  him  he  might  be  in  a  position  to  pay  the 
note  off. 

In  March,  1903,  Charles  E.  Prather  filed 
suit  for  divorce  against  his  wife,  Laura, 
which  was  returnable  to  the  April  term, 
1903,  of  the  circuit  court  of  Jackson  county. 
The  defendant  E.  R  Halrgrove  was  his  at- 
torney in  bringing  the  suit.  On  tbe  18th  of 
April,  1903,  at  tbe  April  term  of  said  court, 
the  court  allowed  Laura  E.  Prather  $150 
for  alimony  pendente  lite.  Mrs.  Prather 
filed  a  cross-bill  in  said  action  for  divorce, 
and  on  October  16,  1903,  at  the  October  term, 
1903,  the  court  dismissed  Prather's  petition 
for  a  divorce  because  he  had  not  compiled 
with  the  order  of  the  court  to  pay  tbe  $150 
alimony.  Afterwards,  on  October  31,  1903, 
Mrs.  Prather  was  granted  a  divorce  on  her 
cross-bill  and  was  given  the  custody  of  her 
children  and  a  Judgment  for  $250  alimony 
and  $16  per  month  from  December  1,  1903, 
for  seven  years.  In  the  meantime  the  trans- 
actions out  of  which  this  suit  originated  oc- 
curred. 

On  tbe  part  of  the  plaintiff,  E.  B.  Field 
testified  that  he  held  this  note  for  $750  as 
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the  agent  of  Dorotby  Mills,  the  guardian  of 
tbe  Mills  heirs.  He  testified  that  on  or  about 
the  13th  of  May,  1903,  a  Mr.  Stewart,  a  repre- 
sentative of  E.  S.  Trultt  &  Co.,  a  real  estate 
firm,  came  to  his  office  and  said  to  Mm  that 
Prather  wanted  to  pay  the  Hicks  note,  and 
was  told  by  Field  that.  If  Prather  wanted  to. 
pay  It  off,  he  would  have  to  pay  the  Interest 
up  to  June  the  6th.  Stewart  then  said:  "You 
get  the  note,  and  I  will  try  and  see  what  he 
says" — that  he  would  take  the  note  to  Prath- 
er, and  see  If  he  would  pay  the  Interest  to 
June  6th,  and.  If  he  did  not,  he  (Stewart) 
would  bring  the  note  back.  Thereupon  Mr. 
Field  allowed  blm  to  take  the  note,  and,  aft- 
«r  having  been  gone  some  30  or  40  minutes, 
Stewart  returned  and  handed  Field  a  check 
for  $772.60,  tbe  amount  of  tbe  principal  and 
Interest  due  on  tbe  note  at  its  maturity,  June 
S,  1903. 

On  tbe  part  of  tbe  defendant,  F.  W.  Stew- 
art testified  that  be  was  engaged  In  the  real 
estate  business  In  the  employment  of  tbe  firm 
of  E.  S.  Trultt  &  Co.,  and  that  he  knew  Mr. 
Field  and  defendant  Halrgrove  and  Prather. 
He  testified  this  loan  of  $750  was  made 
through  the  office  of  E.  S.  Trultt  &  Co.,  who 
sold  the  note  to  Mr.  Field  for  tbe  guardian  of 
the  Mills  heirs,  and  that,  before  the  note  be- 
came due,  Prather  asked  witness  if  Trultt  & 
Co.  could  extend  it,  and  witness  took  the  mat- 
ter up  with  Mr.  Field,  who  said  he  would 
extend  it,  and  Trultt  &  Co.  agreed  to  extend 
it  for  $10  or  $16.  Witness  thereupon  told 
Prather  of  this,  and  the  latter  said  be  would 
let  him  know.  A.  short  time  after  this,  he 
came  Into  tbe  office  one  day,  and  Mr.  Trultt 
told  him  to  call  up  Mr.  Halrgrove.  He  call- 
«d  him  up  about  this  note,  and  Halrgrove  said 
he  wanted  to  get  the  note.  After  that  he 
went  and  got  the  note  from  Mr.  Field,  and 
Halrgrove  came  down  and  paid  him  tbe  mon- 
«y  for  It  in  cash,  and  be  delivered  blm  the 
note  and  deed  of  trust  and  an  insurance  pol- 
icy. Witness  stated  that  he  did  not  think 
that  he  ever  told  Halrgrove  who  was  the  own- 
er of  the  note.  Witness  was  not  the  agent 
of  Halrgrove,  but  represented  E.  S.  Trultt  & 
Co.  In  the  transaction.  When  witness  went 
to  Mr.  Field,  he  asked  him  what  it  would 
take  to  take  up  tbe  note,  and  be  said  $760 
and  six  months'  Interest.  Asked  if  he  told 
Field  that  be  wanted  to  pay  the  note,  he  an- 
swered that  be  did  not  remember  what  he 
said  to  Field  about  It  further  than  he  told 
him  he  wanted  to  take  tbe  note,  and  Halr- 
grove was  going  to  get  It  from  us.  "I  do  not 
recollect  of  telling  Mr.  Field  that  Mr.  Prather 
wanted  to  pay  the  note."  He  could  not  recol- 
lect the  exact  conversation  between  himself 
and  Field.  Prather  was  not  present  when  be 
turned  the  note  over  to  Halrgrove  and  receiv- 
ed the  money  for  It  He  remembered  that 
Halrgrove  paid  him  the  money. 

Defendant  Halrgrove  testified  In  regard  to 
this  matter.  He  stated  that  he  had  been 
practicing  law  since  the  year  1884,  and  in 
Kansas  City  since  tbe  20th  of  October,  1900, 


and  that,  shortly  after  he  became  acquainted 
with  Prather,  the  latter  employed  him  as  an 
attorney  to  commence  a  divorce  proceeding. 
Pending  that  proceeding,  be  had  negotiations 
with  Mr.  Mastln,  Mrs.  Prather' s  attorney, 
lo6klng  to  the  settlemoit  of  the  property 
rights  of  the  parties,  and,  while  the  suit  was 
still  pending,  he  learned  that  this  note  and 
deed  of  trust  was  about  to  become  due.  De- 
fendant Prather  was  owing  witness  quite  a 
considerable  amount  as  attorney  fees.  He 
bad  a  brother  who  wanted  to  Invest  in  good 
securities  of  this  city,  and  he  went  to  Mr. 
E.  S.  Trultt,  whom  he  had  heard  was  the 
owner  of  this  note,  on  tbe  11th  of  May,  1903. 
He  was  not  personally  acquainted  with  Mr. 
Trultt  at  that  time,  and  be  got  defendant 
Prather  to  go  with  him  and  introduce  him  to 
Mr.  Trultt  He  at  once  broached  the  subject 
of  purchasing  tbe  note  and  deed  of  trust,  and 
asked  Trultt  if  be  bad  that  note.  "I  asked 
him  if  he  would  sell  the  note,  and  he  said 
he  would,  that  he  would  sell  anything  that 
be  owned,  but  If  be  sold  the  note  to  me  be 
would  sell  it  without  recourse.  I  told  him  I 
bad  a  client  that  would  purchase  It,  but  did 
not  give  him  the  name  of  tbe  client.  Trultt 
said  he  was  very  busy  at  the  present  time 
and  said  he  would  call  me  up  later.  On  tbe 
following  morning,  Trultt  called  me  over  tbe 
telephone  and  asked  if  I  was  the  party  who 
came  to  see  him  in  regard  to  the  purchase  of 
the  note  the  day  before,  and  I  told  blm  I 
was,  and  he  said:  'Well,  if  you  want  to  buy 
that  note,  you  can  get  It  if  you  will  get  It  to- 
day.' "  Witness  procured  the  money  from 
Mr.  W.  L.  Lemley,  part  of  It,  and  a  part  was 
what  be  had  of  his  own  money  at  that  time, 
and  went  to  Trultt's  office  and  met  Mr.  Stew- 
art, whom  be  knew  and  had  had  business 
with  blm  as  an  employe  of  Trultt  Stewart 
said:  "Did  you  conclude  to  buy  tlrnt  note?" 
And  witness  answered:  "That  Is  what  I  came 
here  for."  Stewart  then  went  into  another 
room  and  brought  tbe  note  and  trustee's 
deed,  also  an  insurance  policy.  Witness  ex- 
amined the  note,  and  Stewart  called  bis  at- 
tention to  tbe  fact  that  It  was  Indorsed  In 
blank  without  recourse.  Witness  asked  what 
was  tbe  amount  that  was  due,  and  Stewart 
said  $772.50,  whereupon  witness  said:  "There 
is  not  that  amount  due.  I  would  be  paying  a 
premium  on  it,  and  I  do  not  like  to  do  that." 
"Well,"  he  says,  "the  Insurance  policy  runs 
until  In  August,  and  we  let  some  one  clear 
up  the  other."  "He  asked  if  I  was  buying  it 
myself,  and  I  told  him  'no,'  I  was  buying  it 
for  my  brother."  Up  to  that  time  he  bad  no 
conversation  with  Stewart  about  the  note. 
His  talk  bad  been  with  Mr.  Trultt  Witness 
then  sent  the  note  and  deed  of  trust  to  bis 
brother,  J.  N.  Halrgrove,  VIrden,  111.,  and 
bis  brother  sent  blm  a  draft  for  the  same. 
which  was  turned  over  to  Mr.  Lemley  In  pay- 
ment of  the  money  he  had  borrowed  from  him 
to  purchase  the  note.  He  had  given  LiCmley 
a  note  at  the  time  he  got  tbe  money  payable 
on  demand.     Later  on,  when  the  note  fell 
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due,  he  called  up  Truitt  and  asked  who  the 
trustee  was  in  this  deed  of  trust,  and  Truitt 
said  that  the  trustee  had  an  office.  In  the 
building,  and  asked:   "What  do  you  want  to 
see  him  about?"    And  be  told  him  that  he 
'n-anted  to  have  the  deed  of  trust  foreclosed, 
and  Truitt  said:    "Go  ahead  and  foreclose. 
It  will  be  all  right  with  Garrett."    He  then 
proceeded  to  advertise  the  sale,  but  an  error 
was  made  In  the  advertisement  In  spelling 
Garrett's  name  "Garrltt,"  instead  of  Garrett, 
and  on  the  day  of  the  sale  Garrett  refused  to 
make  the  sale.     Thereupon  he  served  notice 
to  readvertlse,  and  the  sale  was  set  for  Au- 
gust 1,  1903.    At  the  sale  there  was  one  bid 
made  by  a  party,  and  then  witness  made  two 
bids.    His  first  bid  was  |800.    He  then  raised 
bis  bid  on  a  computation  as  to  what  the  cost 
would  be.    The  reason  he  did  this  was  that, 
not  exceeding  four  days  before  the  sale,  Mr. 
Field  called  him  up  over  the  telephone  and 
asked  him  if  he  was  representing  the  party 
that  was  foreclosing  the  Hicks  note  on  the 
Salghman  property,  and  he  told  him  that  he 
was.     Mr.  Field  inquired  at  what  hour  the 
sale  would  take  place,  and  he  told  him  he 
would  like  to  have  it  at  10  o'clock,  and  ask- 
ed Mr.  Field,  who  he  was  Interested  in,  and 
Field  said  be  was  interested  in,  or  rather 
representing,  Mr.  and  Mrs.  Hicks,  and  "we 
do  not  want  the  property  to  sell  for  less  than 
the  Incumbrance  and  cost"    Whereupon  wit- 
ness told  him:  "I  will  see  that  it  brings  that 
amount,  because  the  property  is  worth  more 
than  that"    He  then  asked  Field  if  he  cared 
to  go  higher,  and  he  said  he  had  no  interest  in 
it  other  than  to  see  Mr.  and  Mrs.  Hicks  rep- 
resented.   He  testified  that  Mr.  Prather  had 
nothing  to  do  with  the  furnishing  any  part 
of  the  money  that  purchased  the  note.     He 
testified,  further,  that  he  had  no  agreement 
with  Prather  by  which  he  was  to  procure 
the  title  or  any  interest  In  it  and  bold  it  for 
Prather's  benefit     There  was  not  now  and 
never  had  been  any  such  agreement.    In  re- 
gard to  the  Dockson  note,  the  deed  of  trust 
in  which  Lemley  was  the  trustee,  he  said: 
About  one  or  two  days  before  the  1st  of  Au- 
gust, 1903,  he  went  to  see  Mrs.  Dockson  and 
told  her  that  he  was  thinking  of  making  a 
bid  ui)OD  some  property,  and  what  the  prop- 
erty was,  and  wanted  to  know  If  she  would 
loan  him  some  money  temporarily  to  buy  it, 
and  she  said  she  would,  and  on  the  morning 
of  August  1st  she  brought  $1,000  to  his  office 
!q  cash  and  delivered  it  to  him,  and  this  deed 
of  trust  was  given  to  her  to  secure  that  loan. 
That  he  only  used  $770  of  the  $1,000,  and 
the  balance  of  the  bid  was  his  own  Individual 
money.    He  testified  that  he  was  not  aware, 
at  any  time  previous  of  "the  purchase  of  the 
Hicks  note,  that  Mr.  Field  had  anything  at 
ail  to  do  with  it    He  never  knew  Mr.  Field 
in  the  transaction  in'  any  way  until  he  call- 
ed bim  up.    In  regard  to  the  qiiitclalm  deed 
of  the  defendant  Prather  to  himself  for  the 
lot  he  stated  It  was  given  to  him  to  protect 
bim  as   to  his  attorney  fees  due  him  from 


Prather,  in  the  event  the  property  sold  for 
more  than  the  Incumbrance.  He  testified  posi- 
tively be  never  told  him  that  it  was  his 
(Field's)  understanding  that  the  Hicks  note 
had  been  paid  either  at  the  time  Field  tes- 
tified he  did  or  at  any  other  time. 

On  the  contrary.  Field  testified  that  after 
he  discovered  the  property  was  advertised 
the  second  time,  he  bad  a  conversation  with 
defendant  E.  E.  Hairgrove,  and  asked  him 
why  he  had  advertised  this  property  when 
the  note  had  been  paid  off.  Hairgrove  said 
it  had  never  been  paid,  but  Field  answered 
by  saying :  "I  got  my  money  and  paid  It  up 
to  the  6th  of  June."  Hairgrove  then  said: 
"I  advertised  because  the  taxes  are  not 
paid."  To  which  Field  answered:  "The 
taxes  are  due  the  13th  of  May,  but  really 
not  due  until  August  some  time,  city  taxes." 
Field  also  emphatically  testified  that  nothing 
was  said  to  him  about  selling  the  note  to 
anybody.  The  value  of  the  Saigbman  lot 
was  shown  to  be  from  $1,050  to  $1,350. 

W.  R.  Lemley  testified  that  be  loaned  the 
defendant  E.  E.  Hairgrove  the  money  to  pur- 
chase the  Hicks  note,  and  it  was  afterwards 
refunded  to  him  in  a  draft  from  J.  N.  Hair- 
grove, and  that  he  was  made  trustee  in  the 
Dockson  deed  of  trust  without  his  knowl- 
edge. 

This  Is  about  the  substance  of  all  the  testi- 
mony. The  circuit  court  by  its  decree  ad- 
Judged  that  the  transaction  between  Hair- 
grove, Truitt  Stewart  and  Field  constituted 
a  payment  of  the  note  secured  by  the  deed  of 
trust  executed  by  Susie  and  E.  Hicks,  and 
at  first  decreed  that  the  sale  by  Garrett  as 
trustee,  to  Hairgrove,  was  null  and  void,  and 
also  a  quitclaim  deed  from  Charles  Prather 
to  Hairgrove;  but  afterwards,  on  a  motion 
for  a  new  trial,  the  court,  upon  further  con- 
sideration, struck  out  Bo  much  of  the  de- 
cree as  annulled  and  held  void  the  quitclaim 
from  Prather  to  Hairgrove  and  the  deed  of 
trust  from  Hairgrove  to  secure  the  Dockson 
note,  and  in  lieu  thereof  adjudged  and  decreed 
that  said  quitclaim  deed  to  Hairgrove  and 
said  deed  of  trust  by  Hairgrove  in  favor  of 
Mrs.  Dockson  were  subsequent  liens  to  the 
lien  to  the  Judgment  for  alimony  and  costs 
in  the  divorce  case. 

1.  The  plaintitTs  contention  is  that  the 
transaction  between  Field,  on  the  one  hand, 
and  Prather,  Hairgrove,  and  Stewart,  on  the 
other,  constituted  a  payment  of  the  note 
known  as  the  Hicks  note  and  discharged  the 
lien  of  the  deed  of  trust;  whereas,  the  de- 
fendant insists  that  the  evidence  clearly 
shows  that  the  Hicks  note  secured  by  the 
deed  of  trust  on  the  property  in  controversy 
was  purchased  by  J.  N.  Hairgrove  through 
his  brother,  E.  E.  Hairgrove,  and  that  the 
debt  was  not  paid  by  his  acquisition  of  it 
Of  course,  if  the  debt  was  extinguished  by 
that  transaction,  then  the  sale  under  the 
deed  of  trust  was  unauthorized  and  null  and 
void,  and  Hairgrove  took  uo  title  by  the 
trustee's  deed.     There  is  no  pretense  that 
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the  plaintiff,  Mrs.  Pratlier,  in  the  case,  paid 
the  Hicks  note,  or  any  part  of  it;  nor  is 
there  any  evidence  that  her  former  husband, 
Prather,  paid  said  note,  or  any  part  of  it. 
Prather  testified  that  he  did  not  pay  the 
note  and  did  not  arrange  with  anybody  to 
pay  it  for  him,  and  that  he  furnished  no 
money  with  which  to  pay  off  the  note.  At 
the  time  of  the  alleged  payment,  or  the  date 
when  Field  received  the  amount  of  the  note 
and  interest  for  the  Mills  heirs,  the  note  was 
not  yet  due.  B.  S.  Truitt  was  the  original 
payee  in  this  note.  He  had  transferred  it 
to  the  Mills  belrs  without  recourse  on  him- 
self, and  the  note  was  being  held  for  Dor- 
othy Mills  by  her  agent,  Mr.  Field.  While 
Field  testified  that  Stewart  spoke  to  him  in 
regard  to  the  note  and  said  that  Prather 
wanted  to  pay  it  off,  the  evidence  of  Stewart 
and  Hairgrove  and  Lemley  leaves,  we  think, 
no  doubt  whatever  that  Hairgrove  borrowed 
the  money  from  Lemley  with  which  to  pur- 
chase the  note,  and  that  Hairgrove  made  his 
proposition  to  obtain  this  note  by  purchase 
from  Truitt,  and  that  he  up  to  that  time  sup- 
posed that  Truitt,  who  was  the  payee  in  the 
note,  was  still  the  owner  of  the  note,  and 
Truitt  proposed  to  sell  it  to  him,  and  there 
is  little,  if  any,  room  for  doubt  that  Stewart 
was  carrying  out  Trultt's  instructions  in  ac- 
quiring the  note  from  Field.  It  is  not  pre- 
tended by  Field  that,  prior  to  the  time  he 
received  the  amount  of  the  note  and  interest 
from  Stewart,  he  bad  ever  spoken  to  Hair- 
grove, or  that  Hairgrove  had  any  knowledge 
whatever  that  Field  had  the  note,  instead 
of  Truitt.  Tliat  Truitt  and  Stewart's  pur- 
pose was  to  effectuate  a  purchase  of  this 
note  from  Field  for  Hairgrove  we  think 
there  Is  no  doubt  whatever.  Stewart  could 
not  recall  the  exact  language  he  used  to  Mr. 
Field  when  he  spoke  to  him  and  made  the 
arrangement  to  reacquire  the  note  for  Truitt, 
but  it  is  not  strange  that  a  transaction  of 
that  kind  would  not  have  made  such  an  im- 
pression upon  him  as  to  cause  him  to  remem- 
ber the  exact  words  that  he  used.  When 
Field  delivered  the  note  to  Stewart,  the  orig- 
inal indorsement  by  Truitt  was  on  the  back 
of  the  note,  unerased,  and  the  note,  thus  In- 
dorsed by  Truitt,  the  original  payee,  was  de- 
livered by  Stewart,  the  agent  of  Truitt,  to 
Hairgrove.  The  only  evidence  to  support 
the  claim  of  the  plaintiff  that  this  transac- 
tion worked  the  payment  of  the  note  and  the 
extinguishment  of  the  debt  which  It  evi- 
denced is  the  testimony  of  Field  that,  when 
Stewart  came  to  him  to  get  this  note,  Stew- 
art said  that  Prather  wanted  to  pay  it  off, 
and  that,  when  he  ^med  over  the  note  to 
Stewart,  he  did  not  say  anything  about  sell- 
ing. Stewart  testifies  that  he  has  no  recol- 
lection of  saying  to  Field  that  Prather  want- 
ed to  pay  it  off,  and  Prather  testifies  that 
he  did  not  pay  it  off,  and  made  no  arrange- 
ment with  anybody  to  pay  it  off  for  him,  and 
furnished  no  money  with  which  to  pa.v  it. 
The  learned  counsel  for  the  plaintiff  in- 


sists that  Wolff  T.  Walter,  56  Mo.  294,  is  de- 
cisive of  this  contention  that  this  transaction 
was  a  payment,  and  not  a  transfer  of  the 
note,  and  bases  his  insistence  upon  the  lan- 
guage of  Judge  Adams  in  that  case  to  the  ef- 
fect that:.  "There  could  be  no  legal  trans- 
fer of  the  note  without  the  assent  of  the 
holder.  The  bank  only  had  the  authority  to 
receive  the  payment,  and  not  to  sell  or  trans- 
fer the  note."  It  is  to  be  noted  that  the  dif- 
fer^ice  between  that  case  and  this  is  that 
the  note  had  been  deposited  by  the  payee 
in  the  bank  for  collection,  and  the  bank  bad 
no  authority  to  transfer  the  note,  but  only 
to  receive  payment,  whereas,  in  this  case, 
all  the  testimony  tended  to  show  that  Mr. 
Field,  as  the  general  agent  of  Mrs.  Mills,  had 
full  authority  to  dispose  of  this  note  in  any 
manner  he  saw  fit  The  reading  of  that 
case  will  show  that  the  great  preponderance 
of  the  evidence  was  that  the  note  was  sim- 
ply left  with  the  bank  for  collection,  and 
tliat  Wolff,  the  plaintiff,  went  with  the  pay- 
or, L.  H.  Walter,  to  the  bank  on  the  day  of 
the  maturity  of  the  note  and  said  they  want- 
ed to  pay  the  note,  and  the  teller  received 
the  amount  In  payment  of  the  note  and 
erased  the  payee's  name,  which  had  been  in- 
dorsed on  the  back  of  the  note,  and  this 
court  said  that  the  weight  of  the  evidence 
was  in  favor  of  the  finding  of  the  circuit 
court,  of  which  there  can  foe  no  doubt  what- 
ever, neither  do  we  doubt  the  proposition 
that  there  could  be  no  transfer  of  the  note 
without  the  assent  of  the  holder;  but  that 
case  in  no  manner  discusses  what  would 
amount  to  evidence  of  the  assent  of  the 
bolder. 

In  Allen  v.  Dermott,  80  Mo.,  loc.  dt  69, 
it  was  said  by  this  court:  "It  is  only  when 
a  person  is  primarily  bound  by  contract  to 
pay  a  note  that  his  payment  of  it  works  an 
extinguishment  and  satisfaction  of  the  ob- 
ligation, and  then  only  as  to  those  to  whom 
he  is  bound."  This  statement  of  the  rule 
does  not  conflict  with  the  other  weil-recog- 
nlzed  principle  of  law  that,  if  a  volunteer 
or  stranger  pays  the  debt  of  another  with- 
out his  request,  he  acquires  no  rights  as 
against  the  debtor  thereby. 

In  Thompson  v.  Longan,  42  Mo.  App.  153, 
Judge  Gill,  in  discussing  the  identical  propo- 
sition advanced  by  the  plaintiff  herein,  said: 
"In  the  matter  of  the  purchase  and  the 
transfer  of  this  note  and  attendant  mort- 
gage, plaintiff's  counsel  contends  rightfully 
that,  like  other  contracts,  there  must  be  a 
consensus  of  minds  of  indorser  and  indorsee. 
There  can  be  no  legal  transfer  of  the  note 
without  the  assent  of  the  holder.  Wolff  v. 
Walter,  56  Mo.  292.  There  appears  here  one 
'physical  fact,'  at  least,  which  argues  very 
strongly  in  favor  of  this  assent  by  the  hold- 
er to  O'Day's  purchase  of  the  note.  I  refer 
to  the  written  indorsement  of  Bothwell, 
transferring  the  note  in  express  terms.  Mrs. 
Schmidt,  it  Is  true,  did  not  in  person  pen  this 
transfer,  yet  Russel,  her  agent,  did,  and  the 
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same  was  by  him  sent  to  St.  Louis  prepara- 
tory to  securing  the  money  thereon.  The 
note,  thus  indorsed  by  the  apparent  holder 
and  owner,  was  notice  of  Itself  to  O'Day 
that  the  owner  had  agreed  to  sell  and  trans- 
fer the  same  to  whomsoever  should  pay  the 
amount  called  for.  It  Is  said  In  Neuhoft  v. 
O'Reilly,  93  Mo.  164,  6  S.  W.  78,  that,  'where 
the  true  owner  of  a  negotiable  note  overdue 
clothes  another  with  the  usual  evidence  of 
ownership  and  with  full  power  of  disposi- 
tion, and  third  persons  are  thereby  allowed 
or  led  Into  dealing  with  such  apparent  own- 
er and  receive  a  transfer  of  the  same,  they 
will  be  protected.'  As  to  O'Day's  inten- 
tion of  becoming  a  purchaser  of  the  note, 
the  evidence  is  all  one  way.  He  never  In- 
tended a  payment  of  the  note  and  mortgage, 
but  simply  to  take  up  and  carry  the  Incum- 
brance for  the  temporary  relief  of  an 
embarrassed  friend.  This  being  his  inten- 
tion, the  duty  of  the  court  Is  to  give  ef- 
fect to  such  intention.  Campbell  v.  Allen, 
38  Mo.  App.  27."  Now,  applying  the  law  an- 
nounced in  that  case  to  this,  it  is  clear  that 
Field  clothed  Stewart,  or  Trultt,  for  whom 
Stewart  worked,  with  the  evidence  of  own- 
ership of  this  note.  The  note  was  indorsed 
by  Tmitt,  the  original  payee,  and  Hairgrove 
applied  to  Truitt  to  purchase  the  same.  As 
said  in  Thompson  v.  Longan,  supra,  as  to 
Hairgrove's  intention  to  purchase  the  note, 
the  evidence  is  all  one  way.  He  had  applied 
to  Trultt  to  know  if  he  could  buy  it,  and 
was  assured  by  Truitt  that  he  woiUd  sell  it 
to  him  if  he  would  purchase  it  that  day,  and 
thereupon  he  borrowed  the  money  from  Lem- 
ley,  and  went  at  once  to  Truitt's  office,  and 
the  note  was  produced  to  him,  and  he  paid 
his  money  for  it  It  needed  no  transfer  in 
writing  by  Field,  under  these  circumstances, 
to  pass  the  title  of  the  note  to  Hairgrove, 
and,  while  Field  says  that  no  one  said  any- 
thing to  him  about  selling  it,  be  turned  it 
over  for  the  check  and  did  not  mark  it  paid, 
nor  suggest  the  satisfaction  of  the  deed  of 
trust.  In  fact,  it  seems  to  have  been  a  mat- 
ter of  utter  indifference  what  became  of  this 
note,  80  that  he  could  get  the  full  amount 
of  the  principal  and  Interest  thereon  for  it 
In  Swope  V.  Lefflngwell,  72  Mo.  348,  the 
question  of  purchase  or  payment  was  the 
point  for  decision,  and  this  court  said :  "The 
authorities  are  all  to  the  effect,  if  money  be 
paid  by  one  who  is  a  party  to  a  Judgment 
and  liable  upon  it,  but  by  some  third  per- 
son, the  Judgment  will  be  extinguished  or  not 
according  to  the  Intention  of  the  party  pay- 
ing." In  that  case  this  court  quoted  with 
approval  from  Harbeck  v.  Vanderbilt,  20 
K.  T.  398.  In  that  case  Gray,  Judge,  said: 
"Every  Judgment  purchased  and  paid  for  is, 
so  far  as  the  plaintiffs  in  It  are  concerned, 
paid;  but  if,  at  the  time  of  payment  an  as- 
signment is  made  by  the  plaintiffs  to  a  third 
party  for  the  benefit  of  one  with  whose 
nK>ney  or  credit  the  payment  Is  made,  the 
Judgment,  although  in  one  sense  paid,  is  not 


satisfied,  but  remains  subsisting  and  valid 
until  It  has  answered  the  purpose  for  which 
it  was  assigned."  And  Selden,  Judge,  In  a 
concurring  opinion,  says:  "It  is  equally 
clear  that  If  the  money  be  paid,  not  by  one 
who  is  a  party  to  the  Judgment  and  liable 
upon  it,  but  by  some  third  person,  the  Judg- 
ment win  be  extinguished  or  not  according 
to  the  intention  of  the  party  paying." 

In  Lyon  v.  Maxwell,  18  L.  Tr.  N.  S.  Rep. 
28,  ftie  Court  of  Exchequer  held  that  the 
payment  of  a  bill  by  a  stranger  may  operate 
as  a  purchase,  although  not  so  understood  at 
the  time  by  the  holder,  who  supposed  it  to  be 
made  on  behalf  of  the  acceptor,  and  the  pur- 
chaser was  allowed  to  maintain  his  action 
against  the  maker.  This  last-cited  case  is 
applicable  here  because  In  that  case  the 
third  party  purchased  a  bill  of  exchange, 
and  in  this  case  Hairgrove  purchased  the 
negotiable  promissory  note  before  maturity. 

In  Campbell  v.  Allen,  38  Mo.  App.  27,  it 
was  said :  "The  question  is :  Did  the  trans- 
action amount  to  a  payment,  or  was  it  a 
purchase  of  the  note?  There  can  be  no 
doubt  as  to  Mrs.  Price's  intention  in  the. 
matter.  She  proposed  becoming  the  owner 
of  the  note.  She  intended  a  purchase  of 
the  instrument,  not  Its  payment  It  Is  true 
that  the  bank  officer  holding  for  collection 
for  Mr.  Black  refused  to  pen  an  assignment 
on  the  note,  and  that  Mrs.  Price  took  the 
same  without  such  indorsement,  yet  she  imid 
the  $112,  and  the  note  and  the  deed  of  trust 
were  given  into  her  possession  with  a  dis- 
tinct understanding.  Is  the  evidence  shown 
that  she  was  then  the  owner,  and  she  was 
then  the  owner  to  every  intent  and  purx>OBe? 
It  did  not  require  an  indorsement  in  writing 
to  invest  her  with  the  ownership  of  the 
properly.  Mrs.  Pollle  Price  was  not  a  par- 
ty to  the  note,  and  was  under  no  legal  obli- 
gation to  pay  it  This  being  so,  and  it  being 
the  clear  intention  from  the  inception  of 
the  transaction  that  she  should  use  her  own 
money,  as  she  did,  to  purchase,  and  not  to 
pay  for  and  discharge  the  debt,  the  law  will 
heed  such  intention  and  enforce  the  rights 
to  the  property." 

As  already  said  as  to  Hairgrove's  inten- 
tion to  purchase  and  not  to  pay  the  note, 
there  Is  absolutely  no  doubt  in  the  case.  On 
the  other  hand,  it  is  equally  clear  that  Trultt 
did  not  regard  this  transaction  as  a  payment 
of  the  note.  Hairgrove  had  applied  to  him 
to  buy  it,  and  he  had  offered  to  sell  it  to 
him,  and  when  Hairgrove  appeared  at  bis 
office  Truitt  had  the  note  in  his  possession 
Indorsed  by  himself,  with  nothing  upon  it  to 
indicate  any  ownership  by  Field,  or  the 
Mills  heirs,  or  any  other  person.  Hairgrove 
was  no  party  to  the  note,  was  under  no  legal 
obligation  to  pay  it,  and  it  would  be  in  the 
face  of  all  business  experience  to  hold  that 
Truitt  or  Hairgrove  either  considered  the 
purchase  of  this  note  by  Hairgrove  as  a  pay- 
ment of  it,  simply  because  Field  testifies 
that  he  did  not  intend  to  sell  it,  and  that 
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Stewart  toldUm  that  Prather  wanted  to 
pay  It  off.  All  the  evidence  shows  that 
Stewart  was  the  employe  of  Trultt  and  went 
to  Field  from  Trultt  because  Trultt  had  told 
Halrgrove  he  would  sell  him  the  note,  and 
the  latter  had  come  to  purchase  It.  A  pay- 
ment by  Prather  was  not  In  the  contempla- 
tion of  any  of  these  parties  at  the  time. 
Moreover,  after  Field  had  parted  with  this 
note,  and  Halrgrove  had  purchased  It*  and 
paid  for  It,  and  the  land  had  been  advertised 
for  sale,  Field  called  up  Halrgrove  to  know 
what  day  and  hour  the  sale  would  take 
place,  and  was  informed  and  was  asked  by 
Halrgrove  what  Interest  he  bad  in  it,  and 
said  nothing  further  than  to  protect  Mr.  and 
Mrs.  Hicks,  and  Halrgrove  thereupon  agreed 
to  make  the  lot  bring  the  amount  of  the 
Interest  and  costs,  and  be  did  so.  This  con- 
duct of  Field  Is  out  of  harmony  with  his 
other  testimony  in  which  he  claims  that  he 
told  Halrgrove  the  note  had  been  paid, 
which  Halrgrove  denied.  In  view  of  all  of 
the  evidence  in  the  case,  we  are  of  the  opin- 
ion that  the  transaction  by  which  defend- 
ant Halrgrove  acquired  this  note  was  a  pur- 
chase of  the  note,  and  not  a  payment  of  it 
2.  But  it  is  Insisted  that  the  record  dis- 
closes a  conspiracy  to  deprive  the  plaintiff 
of  her  Interest  in  the  lot  in  question  and  of 
her  right  to  subject  the  interest  of  her  for- 
mer husband.  Charles  E.  Prather,  to  the  pay- 
ment of  alimony  awarded  her  by  the  court. 
In  the  first  draft  of  the  decree  In  this  case, 
the  learned  circuit  judge  decreed  that  the 
quitclaim  deed  from  Prather  to  E.  E.  Hair- 
grove  and  the  deed  of  trust  from  the  latter 
to  Lemley,  as  trustee  for  Mrs.  Dockson,  were 
null  and  void;  but,  upon  reconsideration  at 
the  same  term,  the  learned  Judge  struck  out 
that  portion  of  the  decree,  and  In  lieu  there- 
of simply  adjudged  that  said  quitclaim  deed 
and  deed  of  trust  should  be  subsequent  liens 
on  said  lot  to  the  judgment  for  alimony  and 
costs  adjudged  against  Charles  E.  Prather 
prior  to  July  31,  1903.  In  plaintiff's  peti- 
tion, this  deed  and  deed  of  trust  were  al- 
leged to  be  fraudulent,  and  for  that  reason 
void,  and  such  was  the  finding  of  the  court 
in  the  first  instance;  but,  in  the  amended 
decree,  there  is  no  finding  or  intimation  that 
the  deeds  were  fraudulent,  but  simply  sub- 
sequent liens.  The  circuit  court  having  re- 
fused to  sustain  the  charge  of  fraud  so  as 
to  invalidate  these  two  conveyances  and  ren- 
der them  null  and  void,  the  plaintiff  not  hav- 
ing appealed  therefrom.  It  would  £eem  un- 
necessary to  devote  much  space  to  the  dis- 
cussion of  the  charge  of  fraud  further  than 
the  finding  and  decree  that  said  two  offenses 
should  be  held  subsequent  liens  to  the  plaln- 
tlfTs  judgment  for  alimony.  It  Is  obvious, 
we  think,  that  the  charge  of  fraud  is  predi- 
cated upon  the  conduct  of  the  defendant 
Charles  E.  Prather,  and  his  efforts  to  de- 
prive the  plaintiff  of  any  interest  In  the  lot; 
liut  back  of  all  of  his  conduct,  which  result- 
ed in  a  decree  of  divorce  in  favor  of  plain- 


tiff, stands  the  fact  that,  when  Prather  and 
plaintiff  obtained  this  lot,  they  took  it  subject 
to  the  lien  of  the  first  deed  of  trust  In  favor 
of  Trultt  to  secure  the  Hicks  note,  and  not 
only  that  but  they  agreed  to  pay  the  same  as 
a  part  of  the  consideration  for  their  interest 
in  the  lot  There  is  no  pretense  that  there 
was  any  fraud  to  Impeach  this  first  note. 
Obviously,  if  plaintiff  can  get  rid  of  that 
note  and  the  title  acquired  thereunder  by  E. 
E.  Halrgrove,  it  was  and  is  essential  to  sbot^ 
that  Halrgrove  either  purchased  this  lot  at 
the  trustee's  sale  with  the  money  of  Charles. 
E.  Prather,  or  bad  entered  into  an  agreement 
with  Prather  fraudulently  to  acquire  the- 
same  in  his  own  name  and  hold  it  for  the- 
benefit  of  Prather.  However  reprehensible 
the  conduct  of  Prather  may  have  been,  the- 
whole  testimony  shows  that  he  not  only  did: 
not  furnish  Halrgrove  money  with  which  to- 
buy  this  lot,  but  the  whole  burden  of  the 
testimony  shows  that  Prather  was  not  able 
to  buy  and  had  no  means  with  which  to  raise 
the  money  to  pay  for  the  same. 

The  question,  then  is :  What  evidence  was 
there  that  Halrgrove  was  guilty  of  a  fraud 
in  buying  this  first  lien?  He  was  the  attor- 
ney of  Charles  E.  Prather  in  the  divorce 
case,  and  Prather  was  indebted  to  him  for 
fees  for  his  services  to  him  in  that  case, 
and  it  may  be  added  that  he  had  a  right  to 
purchase  the  note  and  incidentally  the  equi- 
ty, over  and  above  the  said  first  lien,  to  se- 
cure his  fees  for  his  services.  Bearing  the 
relation  of  attorney  to  Prather,  his  purchase 
of  the  deed  of  trust  and  the  lot  may  be  and 
Is  open  to  the  closest  scrutiny;  but  when 
this  is  done,  it  clearly  appears  from  the  tes- 
timony of  Lemley,  as  to  whom,  we  take  it 
there  is  no  ground  of  suspicion  whatever  of 
any  suspicious  or  Improper  conduct,  that  he 
furnished  E.  E.  Hairgrove  with  the  money 
with  which  he  purchased  the  note.  The  evi- 
dence as  to  Stewart's  complicity  in  the  mat- 
ter amounts  to  no  more  than  tliat  Stewart 
as  an  employe  of  Trultt  represented  Trultt 
in  procuring  the  note  from  Field  and  pay- 
ing the  latter  the  full  amount  of  the  note 
and  Interest.  Stewart  was  in  no  sense  the 
agent  or  representative  of  Halrgrove,  but 
represented  Trultt  in  the  transaction.  What- 
ever the  motive  of  E.  E.  Hairgrove  in  pur- 
chasing this  note  and  subsequently  the  land 
at  the  trustee's  sale,  we  take  it  there  can  be 
no  doubt  whatever  that  he  had  a  perfect 
legal  right  to  do  so  with  his  own  money,  and,, 
in  the  absence  of  an  agreement  with  Charles 
E.  Prather  to  purchase  it  for  him,  he  was. 
not  a  trustee  for  Prather;  nor  is  he  charge- 
able with  Prather's  assertions  of  his  own  in- 
tention to  deprive  his  wife  of  an  Interest  in 
the  land.  Having  the  right  to  purchase  the 
note  for  his  brother,  J.  N.  Halrgrove,  we  do 
not  see  that  the  plaintiff  is  interested  in  the 
way  he  procured  the  funds  from  other  dis- 
interested parties  to  make  the  purchase.  The 
plaintiff  seeks  equity  in  this  case,  and  yet, 
in  the  face  of  the  plainest  equity,  she  seeks. 
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to  hare  this  property  tnmed  orer  to  her 
entirely  released  from  the  deed  of  trust, 
which  was  the  first  lien  thereon,  and  which 
she  had  bound  herself  to  pay  before  she 
could  obtain  a  clear  title  thereto.  We  think 
It  would  be  against  the  plainest  principles 
of  equity  to  permit  her  to  avail  herself  of 
the  money  paid  by  Hairgrove  for  the  pur- 
cbase  of  this  first  lien  without  having  ever 
paid  one  cent  to  satisfy  it  It  may  be  and 
probably  is  true  that  her  husband  was  guilty 
of  improper  conduct  towards  her,  and  had 
the  purpose,  as  far  as  he  was  concerned,  to 
defeat  ber  judgment  for  alimony  and  de- 
prive her  of  her  interest  in  the  lot;  but  it 
seems  from  the-  evidence  that  for  want  of 
means  be  was  utterly  powerless  to  carry  out 
his  designs  to  that  end. 

In  view  of  the  evidence  in  the  case,  we  are 
satisfied  the  learned  circuit  court  Judge  prop- 
erly concluded  that  there  was  not  su£Scient 
evidence  of  fraud  to  justify  him  in  annulling 
and  setting  aside  the  deed  of  Pratber  to  his 
hiterest  in  the  lot  to  the  defendant  E.  R 
Halrgrov^  and  the  deed  of  trust  given  by  the 
latter  to  secure  the  loan  from  Mrs.  Dockson. 
The  most  that  can  be  said  of  it  Is  fbat,  at 
first  blush,  a  suspicion  is  aroused,  because 
the  transaction  of  E.  E.  Hairgrove  Involved 
bis  brother  and  other  relatives  in  raising 
the  money  to  buy  the  note  and  purchase 
the  land.  But  if  he  had  the  right  to  buy  the 
note,  as  we  think  he  clearly  did,  be  also  had 
the  right  to  go  to  his  own  relatives  and 
friends  to  raise  the  money  with  which  to 
make  the  purchase.  But  when  it  appears  un- 
mistakable that  Prather  did  not  furnish  the 
money,  or  a  dollar  of  it.  but  that  Hairgrove 
did,  we  are  utterly  unable  to  see  upon 
what  ground  the  plaintUC  could  have  the 
first  Hen,  the  Hicks  note,  which  neither  she 
nor  her  husband  had  paid,  declared  satis- 
fled,  and  the  property  turned  over  to  her  dis- 
charged therefrom.  Unlike  the  case  of  Wolff 
T.  Walter,  56  Mo.  294,  in  which  It  was  point- 
ed out  by  this  court  that  the  debt  was  not 
a  debt  to  Mrs.  Walker,  and  that  she,  as  a 
married  woman  at  that  time,  could  not  bind 
betself  personally  therefor,  at  the  time  this 
property  was  acquired  by  the  plaintiff  and 
ber  husband,  plaintiff  had  a  perfect  legal 
capacity  to  contract  and  bind  herself,  and 
this  property  was  deeded  to  her  and  her  hus- 
band wliereby  they  acquired  an  estate  by  the 
entirety  therein,  and  she  agreed  and  bound 
herself  to  pay  off  this  first  lien,  of  Hicks 
note,  and  it  stood  confessed  that  she  had 
never  paid  a  cent  thereon,  and  the  whole 
evidence  satisfies  us  that  her  husband  had 
never  paid  any  thereon. 

Under  such  circumstances,  to  deprive  J. 
X.  Hairgrove  of  the  benefits  of  his  purchase 
of  that  note,  and  the  defendant  E.  E.  Hair- 
grove of  his  rights  acquired  by  the  sale  of 
the  property  to  satisfy  that  note,  would  be, 
in  our  opinion,  inequitable  and  unjust.  Nei- 
iuer  do  we  see  any  ground  upon  which  the 
circuit  court  could  adjudge  the  deed  of  trust 


given  by  the  defendant  E.  E.  Hairgrove  to 
Mrs.  Dockson  a  subsequent  Hen  to  plaintiff's 
judgment  for  alimony.  By  the  sale  of  the 
lot  under  the  Hicks  deed  of  trust,  all  tbe 
right,  title,  and  interests  of  both  Charles  E. 
Prather  and  the  plaintiff  herein  were  wiped 
out,  and  there  was  no  surplus  left  over 
which  could  have  been  applied  to  the  pay- 
ment of  said  alimony.  That  this  was  un- 
fortunate for  plaintiff  may  be  and  Is  freely 
conceded,  but  the  only  way  to  have  avoid- 
ed it  was  to  have  made  the  land  bring 
enough  to  pay  tbe  said  alimony,  but  this  was 
not  done.  The  lot  was  variously  estimated 
from  $1,000  to  $1,600  in  value  and  brought 
at  the  trustee's  sale  $832.33,  so  that  there 
is  no  evidence  of  Inadequacy  of  price  in  the 
case. 

It  results  that  the  judgment  and  decree 
of  the  circuit  court  should  be,  and  is,  re- 
versed, with  directions  to  the  circuit  court 
to  dismiss  the  bill. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


OATLETT  et  al.  v.  KNOXVILLE,  S.  t  E.  RT. 

CO.  et  al. 
(Supreme  Court  of  Tennessee.     May  21,  1908.) 

1.  Elections— Contests— Proceedings. 

In  the  absence  of  a  statute  providing  for 
the  contest  of  an  election  to  determine  whether 
a  county  shall  subscribe  to  the  stock  of  a  rail- 
way company,  a  proceeding  to  contest  it  should 
be  brought  in  the  chancery  court,  which  has  ju- 
risdiction over  such  controversies. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  I  25^] 

2.  Same 

Under  Shannon's  Code,  SS  4887,  6063,  6074, 
authorizine  the  circuit  court  to  determine  a  suit 
of  an  equitable  nature,  where  objection  to  its 
jurisdiction  has  not  been  taken  by  demurrer, 
etc.,  the  circuit  court  has  jurisdiction  of  a  pro- 
ceeding to  contest  an  election  to  determine 
whether  a  county  should  subscribe  to  the  capital 
stock  of  a  railway  company,  where  no  objection 
was  taken  by  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  ElecOons,  {§  250-256.] 

3.  Appeal  and  Ebbob— Scope  of  Review — 
Questions  Reviewable— Imuatebial  Ques- 
tions. 

Where,  In  a  proceeding  In  the  circuit  court 
to  contest  an  election  to  determine  whether  a 
county  should  sutocribe  to  the  stock  of  a  rail- 
way company,  the  circuit  judge  determined  that 
he  had  tbe  right  to  make  an  independent  in- 
vestigation and  examine  tbe  ballots,  and  be 
made  such  an  investigation  and  rendered  judg- 
ment, the  court  on  appeal  is  required  only  to 
re-examine  the  judement  of  the  circuit  judge. 
and  the  question  whether  the  commisRionerB  of 
election  and  the  county  court  had  the  right  to 
go  behind  the  poll  lists  and  returns  and  ex- 
amine the  ballots  was  immaterial. 

4.  Elections— Ballots — Validity. 

Ballots  at  an  election  to  determine  wheth- 
er a  county  should  8ub&cril>e  to  the  stock  of  a 
railway  company,  which  were  not  on  plain  white 
paper,  were  void  on  that  ground. 

5.  Saue. 

Under  Acts  Ex.  Sess.  1891,  p.  42,  c.  21,  as 
amended  by  Acts  1893,  p.  208,  c.  101,  making  it 
unlawful  to  place  any  marks  or  insignia  on  any 
ballot,  etc.,  Sallots  at  an  election  to  determine 
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whether  a  county  should  subscribe  to  the  stock 
of  a  railway  company,  which  contained  marks 
by  pencil  or  pen,  striking  out  the  word  "for" 
in  toe  phrase  "for  subscription,'-'  with  the  word 
"against"  written  in  pencil  below,  etc.,  are  in- 
valid. 

6.  Same "Votes." 

The  word  "votes,"  in  Acta  1887,  p.  59,  c.  8, 
§  9,  authorizing  an  election  to  determine  whether 
a  county  shall  subscribe  to  the  stock  of  a  rail- 
way company,  and  providing  that,  it  three- 
fourths  of  the  votes  cast  at  the  election  are  in 
favor  of  subscription,  the  election  ofiScers  shall 
take  such  action  as  may  be  required  to  make 
the  subscription  effective,  means  legal  votes,  for 
illegal  ballots  do  not  really  constitute  votes  and 
are  not  to  be  counted  in  determining  whether  or 
not  three-fourths  of  the  votes  are  in  favor  of 
subscription. 

fEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  735S-7359.] 

Appeal  from  Circuit  Court,  Sevier  Coun- 
ty;   O.  McHenderson,  Judge. 

Action  by  W.  R.  Catlett,  Jr.,  and  others 
against  the  Knozvllle,  SeTlerrllle  &  Eastern 
Railway  Company  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

James  H.  Welcker  and  W.  A.  Bowers,  for 
appellants.  Templeton  &  Templeton,  Pen- 
land  &  Paine,  and  Zli^le  &  McMahon,  for 
appellees. 

NEIL,  J.  After  the  necessary  prelimi- 
naries required  by  the  statute  had  been  com- 
piled with,  the  quarterly  court  of  Sevier 
county  ordered  that  an  election  should  be 
held  on  the  14th  of  December,  1907,  by  the 
election  commissioners  of  the  county,  to  ob- 
tain the  sense  of  the  people  as  to  whether 
the  county  should  subscribe  $150,000  to  the 
capital  stock  of  the  defendant  railway  com- 
pany. Pursuant  to  the  statute,  It  was  direct- 
ed that  those  In  favor  of  the  subscription 
should  put  upon  their  tickets  the  words  "For 
subscription,"  and  those  opposing  should  put 
upon  their  tickets  the  words  "No  subscrip- 
tion." The  election  was  accordingly  held, 
and  the  quarterly  county  court  again  met  on 
the  21st  of  December,  1907,  to  receive  the  re- 
port of  the  election  commissioners  and  to  act 
thereon.  Prior  thereto — that  Is,  on  December 
18,  1907 — the  election  commissioners,  through 
two  of  Its  three  members.  Chairman  John  W. 
Sharp  and  J.  B.  Brabson,  filed  with  the  clerk 
of  the  court  their  report  as  to  the  result  of 
the  election,  showing  that  they  had  opened 
and  held  the  election,  after  due  advertise- 
ment, as  directed.  In  all  of  the  civil  districts 
of  Sevier  county,  enumerating  them.  They 
further  certified  that  all  the  returns  from  all 
the  voting  places  In  the  county  had  been  duly 
received  by  them  from  the  election  officers  as 
required  by  law,  and  that  on  the  16th  of  De- 
cember, 1907,  they  met  in  the  courthouse  at 
Sevlervllle — that  Is,  two  of  them,  the  two 
above  mentioned,  the  other  member,  J.  L. 
Tarberry,  being  absent  on  account  of  sickness 
—and  on  the  date  just  mentioned  began  the 
work  of  opening,  comparing,  and  compiling 
the  returns,  which  work  not  being  completed 


on  that  day,  adjournment  was  had  until  the 
following  day,  when  It  was  resumed  and  fin- 
ished. It  was  also  certified  that  In  all  the 
voting  precincts  in  the  county,  except  those 
in  the  Sixth  civil  district  thereof,  the  officers 
and  Judges  of  election  had  transmitted  and 
delivered  to  them  as  part  of  their  returns 
the  ballots  cast  at  the  election,  and  that  the 
total  number  of  votes  cast  "For  subscription" 
was  2,008,  and  the  total  number  cast  "No 
subscription"  was  655 ;  that  therefore  three- 
fourths  of  the  votes  cast  were  In  favor  of 
subscription.  They  further  certified  that  the 
returns  embraced  270  ballots  which  bore  dis- 
tidguisbing  marks  or  words,  contrary  to  the 
statutes  of  this  state,  and  were  Illegal  and 
void ;  that  these  Illegal  and  void  ballots  were 
not  counted  by  them,  but  were  reserved  and 
submitted  with  their  r^K>rt,  along  with  the 
general  returns.  Including  all  the  poll  lists 
and  ballots,  to  the  court. 

On  the  21st  day  of  December,  1907,  the 
quarterly  county  court  reassembled  in  special 
session,  pursuant  to  adjournment  and  to  no- 
tice, for  the  purpose  of  receiving  and  acting 
upon  the  returns,  and  the  report  of  the  elec- 
tion commissioners  of  said  county,  as  to  the 
result  of  the  election  held  on  the  said  14th 
day  of  December.  At  that  session  the  court 
passed  and  directed  the  entry  of  an  order, 
among  other  things,  finding  and  adjudging 
that  the  election  had  been  held  by  the  elec- 
tion commissioners,  as  directed  by  the  court 
and  as  required  by  law,  In  every  established 
voting  place  in  the  county;  that  the  Judges 
and  officers  of  the  election.  In  making  returns 
from  the  different  voting  places.  Included  in 
their  returns,  and  as  part  thereof,  the  bal- 
lots that  had  been  cast  in  the  election,  except 
those  from  the  voting  precincts  in  the  Sixth 
civil  district,  from  which  the  ballots  were 
not  returned  by  the  election  officers;  that 
there  \frere  cast  In  said  election  270  ballots 
which  were  not  in  conformity  with  the  law 
under  which  said  election  was  held  and  with 
the  order  of  the  court  directing  the  holding 
thereof;  that  these  270  ballots  bore  distin- 
guishing marks,  or  were  otherwise  disfigured, 
and  did  not  contain  the  words  "No  subscrip- 
tion" or  the  words  "For  subscription";  that 
after  the  270  ballots  were  Injected  by  the 
court,  and  a  full  investigation  and  considera- 
tion thereof  had  by  the  court.  It  was  adjudg- 
ed that  these  270  ballots  were  illegal  and 
void,  and  not  to  be  taken  Into  consideration 
In  ascertaining  the  result  of  the  election,  and 
ratifying  and  affirming  the  action  of  the  elec- 
tion commissioners  In  rejecting  and  throwing 
out  the  said  270  ballots;  that  thereupon  It 
was  adjudged  by  the  court  that  the  number 
of  votes  cast  "For  subscription"  was  2,008, 
and  the  number  of  votes  cast  "No  subscrip- 
tion" was  555,  and  that  more  than  three- 
fourths  of  all  the  votes  cast  in  the  election 
were  in  favor  of  the  subscription,  and  that 
the  election  was  in  all  respects  fair ;  that  by 
virtue   thereof  said   subscription  had  been 
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made,  and  was  accepted  by  the  court,  and 
the  court  directed  that  its  chairman  be  con- 
stituted the  agent  of  the  county  for  the  pur- 
pose of  having  bonds  prepared,  and  to  ar- 
range for  the  payment  of  the  subscription 
when  it  should  become  due  under  the  terms 
and  conditions  of  a  former  order  of  the  court, 
pronounced  October  29,  1907. 

A  motion  was  made  by  the  plalntffs  In  the 
present  case,  asking  delay  In  order  that  they 
might  Investigate  the  election  and  find  means 
of  showing  Its  InTalidlty..  The  motion  was 
overruled,  and  the  order  entered  as  above 
stated. 

Thereupon  a  petition  was  filed  In  the  cir- 
cuit court,  complaining  of  the  election  and 
asking  that  the  subscription  be  declared  void. 
The  special  ground  of  the  complaint  was  that 
the  board  of  election  commissioners  and  the 
county  court  had  thrown  out  the  270  ballots 
above  referred  to,  without  authority  to  take 
such  action,  and  it  was  insisted  that  these 
votes  were  valid  ones,  and  should  have  been 
counted,  and,  if  counf;ed,  that  the  result 
would  be  that  the  subscription  had  not  car- 
ried by  a  three-fourths  vote,  but  had  been 
lost.  This  bill  was  filed  against  the  railway 
company,  the  board  of  election  commission- 
ers, the  county  court,  and  Sevier  county.  All 
of  these  defendants  answered  upon  the  mer- 
its, and  at  tlie  same  time  the  railway  com- 
pany filed  a  cross-petition  in  which  It  com- 
plained of  the  270  ballots,  alleging  that  they 
were  void  and  should  be  stricken  out  on  the 
trial  of  the  matter  In  the  circuit  court  To 
this  cross-petition  the  petitioners  or  plaintiffs 
in  the  original  petition  were  made  defend- 
ants ;  also  Sevier  county.  This  was  likewise 
answered.  The  original  petitioners  were  tax- 
payers of  the  county. 

In  the  court  below  the  case  vas  heard  on 
an  agreed  statement  of  facts,  supplemented 
as  to  some  points  by  the  evidence  of  two  wit- 
nesses. 

The  circuit  Judge,  after  considering  the 
case  upon  the  pleadings  and  the  evidence, 
held  that  neither  the  election  commissioners 
nor  the  county  court  had  the  power  to  go 
behind  the  returns  and  purge  the  ballots,  but 
that  he  himself,  under  the  case  made  by  the 
pleadings,  had  the  right  to  do  so,  and  the 
correct  result  had  been  reached  by  lioth  of 
the  bodies  referred  to.  In  other  words,  the 
circuit  Judge  held,  upon  an  independent  in- 
vestigation, that  the  270  ballots  were  illegal 
and  should  be  excluded,  and  that  on  exclud- 
ing them  it  appeared  that  there  were  2,008 
votes  "For  subscription"  and  555  votes  "No 
subscription,"  which  resulted  In  a  Judgment 
that  the  subscription  had  carried  by  the  req- 
uisite tltree-fourths  vote  prescribed  by  Acts 
1887,  p.  57,  c  S. 

From  the  foregoing  Judgment  the  original 
petitioners  aniealed  to  this  court  and  have 
here  assigned  errors. 

The  errors  assigned  are  five  in  number,  but 
tliey  are  all  in  substance  that  the  circuit 
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Judge  reached  an  incorrect  conclusion  and 
that  his  Judgment  should  be  reversed. 

Before  going  further,  it  is  proper  to  note 
that  the  counsel  and  the  court  below  seem 
to  have  assumed  that  the  present  action  was. 
in  effect,  a  contested  election,  and  that  the 
Jurisdiction  rested  upon  tliat  ground.  This 
is  a  mistaken  view.  There  to  no  provision 
made  for  a  contest  of  an  election  of  this  char- 
acter. Regularly  the  action  should  have 
been  brought  in  the  chancery  court,  which 
has  Jurisdiction  of  controversies  of  this  kind, 
as  shown  in  Lindsay  v.  Allen,  112  Tenn.  637, 
660,  82  S.  W.  171,  Braden  v.  Stumph,  16  liOa, 
581,  Winston  v.  Tennessee  &  Pacific  R.  R.  C!o., 
1  Baxt  CO,  and  Bouldin  v.  Lockhart,  1  Lea, 
195.  However,  there  Is  a  provision  in  the 
Code  which  gives  to  the' circuit  court  Juris- 
diction of  all  cases  In  chancery,  provided  no 
one  objects  by  demurrer.  In  this  case  no 
demurrer  was  filed,  and  therefore  the  Jnris- 
dictlcn  was  secure.  We  infer  that  this  was 
the  ground  on  which  the  court  sustained 
Jurisdiction  of  the  circuit  court  in  the  case  of 
Bouldin  V.  Lockhart,  3  Baxt  2G2.  However, 
the  question  is  not  made  there,  nor  is  the 
record  accessible.  In  the  syllabus  to  that 
case  It  is  called  a  contest  erroneously. 

The  section  to  which  we  refer  to  section 
6074  of  Shannon's  Code,  which  reads  as  fol- 
lows: "Any  suit  of  an  equitable  nature 
brought  in  the  circuit  court  where  objection 
has  not  been  taken  by  demurrer  to  the  Juris- 
diction may  be  transferred  to  the  cliancery 
court  of  the  county  or  district  or  beard  and 
determined  by  the  circuit  court  upon  the 
principles  of  a  court  of  equity  with  power  to 
order  and  take  all  proper  accounts  and  other- 
wise perform  the  functions  of  a  chancery 
court" 

Section  606S  reads:  "The  circuit  courts  of 
this  state  are  courts  of  general  Jurisdiction, 
and  the  Judges  thereof  shall  administer  right 
and  Justice  according  to  law,  in  all  cases 
where  the  Jurisdiction  is  not  conferred  up- 
on another  tribimaL" 

Another  section  which  bears  upon  the  same 
subject  and  confirms  the  Jurisdiction,  Is  sec- 
tion 4887,  which  reads:  "Either  party  dis- 
satisfied with  the  Judgment  or  decree  of  the 
circuit  or  chancery  court,  iii  a  matter  of 
equity  tried  according  to  the  forms  of  the 
Chancery  court,  may  appeal  to  the  Supreme 
Court,  and  have  a  re-examlnatlon  in  that 
court  of  the  whole  matter  of  law  and  fact 
appearing  in  the  record." 

Another  preliminary  matter  that  should  be 
noticed  before  going  to  the  merits  of  the 
controversy  is  that  the  General  Assembly  of 
1907  made  some  additions  to  our  election 
laws.  Chapter  435,  p.  1480,  provides  for  a 
state  board  of  elections,  and  prescribes  the 
duties  of  that  board.  Chapter  436,  p.  1483, 
prescribes  that  the  state  board  for  and  In 
each  and  every  county  in  the  state  shall  ap- 
point a  board  of  three  commissioners,  that 
shall    be   known   as   commissioners   of   eiec- 
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tlons.  The  chapter  Just  referred  to  precrlbes 
their  duties.  Section  15  provides  "that  It 
shall  be  the  duty  of  the  officer  holding  the 
election  to  deliver  the  polls  or  returns  of  the 
election  sealed  as  received,  together  with  the 
ballots  cast  In  said  election,  to  the  said  com- 
missioners' of  elections  not  later  than  12 
o'clock  noon  on  the  first  Monday  after  the 
election." 

This  requirement  as  to  the  delivery  of  the 
ballots  is  a  new  one.  On  this  the  commis- 
sioners of  election  in  Sevier  county,  and  the 
county  court,  based  .their  right  to  go  behind 
the  poll  lists  and  returns  and  examine  the 
ballots.  We  need  not  consider  the  question 
whether  they  acted  correctly  In  so  doing  or 
not,  as  the  circuit  Judge  held  that  he  also 
bad  the  right  to  make  an  independent  In- 
vestigation, and  we  are  to  re-examine  his 
Judgment,  and  not  Qiat  of  the  board  of  elec- 
tion commissioners,  or  the  count  made  by  the 
county  court  / 

We  shall  now  state  the  facts  on  which  the 
merits  of  the  controversy  turn.  The  bill  of 
exceptions  describes  the  various  ballots  com- 
posing the  270  rejected  votes  under  10  classi- 
fications, as  follows: 

"(1)  Batch  Al,  containing  119  baUots,  which 
have  each  on  same  the  words  'For  subscrip- 
tion' printed,  the  printed  word  'For'  being 
stricken  or  marked  oat  by  pencil,  or  pen 
marks  through  said  word  and  the  word 
'Against'  written  In  pencil  below. 

"(2)  Batch  A2,  containing  2  ballots,  having 
the  same  words  printed  on  each  as  above  set 
out,  the  word  'For'  being  rubbed  or  scratched 
out,  and  In  place  thereof  the  word  'Against' 
written  in  pencil  Ju^  before  the  printed 
word  'subscription,' 

"(3)  Batch  A3,  containing  3  ballots,  2  hav- 
ing no  printed  words  thereon,  but  the  words 
'Against  subscription'  written  on  and  across 
each,  and  the  third  one  having  the  words 
'B'or  subscription'  printed  on  It,  which  words 
have  a  pencil  mark  through  them,  with  the 
words  'Against  subscription'  written  below, 
and  two  marlcs  below  the  last-named  words, 
thus  '1  1.' 

"(4)  Batch  A4,  containing  20  ballots,  with 
the  printed  words  thereon  'For  subscription,' 
the  word  'For*  being  marked  by  pencil  or  pen 
marks,  so  as  to  deface  or  disfigure  same,  and 
the  word  'Against'  written  above  one  or  both 
of  said  words. 

"(5)  Batch  A6,  containing  89  ballots,  none 
havbig  any  printed  words  thereon,  but  all 
having  the  written  words  'Against  subscrip- 
tion' thereon.  Six  of  them  are  not  of  plain 
'White  paper. 

"(6)  Batch  AC,  containing  1  ballot,  having 
the  words  'For  subscription'  printed,  and  the 
words  'Against  subscription'  written  under- 
neath same,  and  none  of  said  words  being 
marked  or  erased. 

"(7)  Batch  A7,  containing  1  ballot,  having 
the  words  'For  subscription'  printed  thereon, 
which  words  are  stricken  out  by  two  lines 


drawn  through  them,  and  the  word  'Against' 
written  under  the  same. 

"(8)  Batch  A8,  containing  1  ballot,  having 
the  words  'For  subscription'  printed  thereon, 
which  words  are  stricken  out  by  three  lines 
drawn  through  same,  and  the  words  'No 
railroad'  written  thereunder. 

"(9)  Batch  A9,  containing  1  ballot,  having 
the  words  'For  subscription'  printed  on  it, 
and  the  word  'For'  being  stricken  out  by 
three  lines  drawn  through  it,  and  the  word 
'Not'  written  Just  below  said  word  'For.' 

"(10)  Batch  AlO,  contalnhig  83  ballots,  hav- 
ing on  each  the  words  'For  subscription' 
printed  thereon,  which  words  are  stricken 
out  by  lines  drawn  through  same,  and  the 
words  'Against  subscription'  written  under 
same;  that  1  of  them  has  the  said  printed 
word  'For'  only  stricken  out,  and  the  word 
'Against'  written  below,  and  the  other,  which 
Is  like  the  last-named  ballot,  except  the  word 
'Against'  Is  written  above." 

Two  of  the  ballots  in  batch  A3  and  39  bal- 
lots in  batch  A5  raise  the  question  whether  a 
paper  of  the  statutory  length  and  width,  hav- 
ing written  thereon  the  words  "Against  sub- 
scription," should  be  held  equivalent  to  the 
words  "No  subscription,"  prescribed  by  the 
Acts  of  1887.  However,  6  of  the  ballots  In 
batch  AS  are  not  on  plain  white  paper,  and 
are  therefore  void  on  that  gi:ound.  Still, 
laying  Aside  this  last  x>oInt,  and  treating  all 
of  the  41  ballots  as  raising  the  question  Just 
stated,  we  do  not  find  It  necessary  to  consider 
this  question,  nor  do  we  express  any  opinion 
upon  It,  because  it  appears  that  the  remain- 
ing 229  of  the  270  ballots  are  void,  and,  de- 
ducting these  from  the  whole  nnmber  return- 
ed, there  Is  still  a  three-fourths  vote  In  favor 
of  the  subscription. 

We  do  not  deem  It  necessary  to  go  Into  an 
extended  examination  of  the  question  wheth- 
er the  various  marks  and  defacements  found 
upon  the  ballots  in  batch  Al,  batch  A2,  the 
third  ballot  in  batch  A3,  and  the  ballots  in 
batches  A4,  A6,  A7,  A8,  A9,  and  AlO,  render 
these  ballots  void,  since  we  think  the  ques- 
tion Is  fully  covered  by  the  case  of  Cross  v. 
Keathley,  decided  at  the  last  term  at 
Knoxvllle,  and  reported  In  119  Tenn.  567,  105 
S.  W.  854.  For  the  reasons  stated  in  that 
case,  we  hold  the  ballots  referred  to  were  in 
violation  of  our  election  laws  therein  set  out, 
and  hence  void.  Chapter  21,  p.  42,  Acts  Ex. 
Sees.  1891 ;  chapter  101,  p.  208,  Acts  1893. 

Acts  1887,  p.  59,  c.  3,  }  9,  provides  that  It 
shall  be  the  duty  of  the  county  court  to  con- 
vene on  the  call  of  Its  presiding  officer  for 
the  purpose  of  acting  on  the  returns  of  the 
election  officers  within  10  days  after  the  elec- 
tion, and  if  it  shall  appear  that  the  same  was 
in  all  respects  fair,  and  that  three-fourths  of 
the  votes  cast  at  such  election  were  In  favor 
of  subscription,  then  "it  shall  have  full  pow- 
er, and  shall  proceed  to  make  and  execute  all 
necessary  orders,  and  take  such  action  as 
may  be  required  to  make  the  subscription  ef- 
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fectlve,  according  to  the  terms  thereof  and 
the  provlalons  of  thte  act"  It  Is  observed 
that  the  act  does  not  say  three-fourths  of  the 
legal  voters,  but  three-fourths  of  the  votes 
east  The  question  arises  as  to  whether  the 
illegal  votes  should  be  considered  In  deter- 
mining the  number  of  votes  cast.  We  think 
they  should  not  be  so  considered.  This  ques- 
tion Is  covered  by  the  cases  of  State  er  rel. 
Hocknell  v.  Roper,  47  Neb.  417,  66  N.  W. 
539-541,  and  Hopkins  v.  City  of  Duluth,  81 
Minn.  189,  83  N.  W.  536,  537,  538.  In  addi- 
tion to  these  authorities,  the  matter  rests  on 
sound  reason,  because  the  Legislature  neces- 
sarily meant  all  legal  votes  cast  An  Illegal 
ballot  does  not  really  constitute  a  vote  at 
an. 

In  what  we  have  said  we  have  disposed  of 
the  whole  controversy,  and  the  matter  need 
not  be  further  discussed. 

Some  questions  were  reserved  In  the  court 
below  as  to  the  payment  of  costs  and  counsel 
fees,  and,  in  order  that  these  matters  may  be 
settled  and  disposed  of,  the  case  is  remanded 
to  the  circuit  court  of  Sevier  county. 

The  original  petitioners  will  pay  the  costs 
of  this  court 

The  costs  of  the  court  below  will  be  paid 
as  decreed  by  the  circuit  Judge. 


FOSTEE  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept  24, 1908.) 

1.  HOKICIDB  — MUBDEK— BVIDKNCK— 'Snm- 
CIEKCY. 

Evidence  held  to  sustain  a  conviction  of 
mordei. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {§  618-^] 

2.  Cbimtitai.  Law  —  Appeal  —  Vebdict—Con- 
clusivkitess. 

Wheie  there  is  any  evidence  tending  to 
sltow  the  guilt  of  accused,  the  case  is  for  the 
jary,  and  their  finding  of  guilt  will  not  be  dis- 
taibed,  in  tlie  atmence  of  prejudicial  error  of 
law. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
TOl.  15,   Criminal  Law,   {f  3074-3083.] 

3.  HoiciciDB— Evidence— iRBTBDCTioNS. 

Where  no  eyewitness  to  the  homicide  tes- 
tified to,  and  there  was  no  proof  of,  any  circum- 
stance reducing  the  homicide  to  voluntary  or 
iQToluntary  manslaughter,  or  raising  the  de- 
fense of  self-defense,  and  accused,  if  guilty,  was 
guilty  of  murder,  the  court  properly  refused  to 
charge  on  voluntary  or  involuntary  manslaugh- 
ter. 

lB!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  as,  Homicide,  {!  649-656.] 

Appeal  from  Circuit  Court  Whitley  County. 

"Not  to  be  officially  reported." 

Clara  Foster  was  convicted  of  murder,  and 
she  appeals.    Affirmed. 

K.  D.  Perkins  and  W.  B.  Henry,  tor  ap- 
pellant Jas.  Breathitt  Atty.  Gen.,  and  Jno. 
F.  Lockett  Asst  Atty.  Q&^,  tor  the  Com- 
monwealth. 

CARROLL,  J.  Under  an  Indictment  charg- 
ing her  with  the  murder  of  James  Foster, 
her  husband,   the  appellant  was  convicted 


and  her  ptmlshment  fixed  at  Imprisonment  In 
the  state  penitentiary  for  life.  At  the  con- 
clusion of  the  evidence  for  the  common- 
wealth, her  counsel  asked  the  court  to  di- 
rect the  jury  to  return  a  verdict  of  not  guilty. 
This  request  being  refused,  they  declined 
to  offer  any  evidence.  One  of  the  princi- 
pal grounds  relied  on  for  reversal  is  that 
the  evidence  introduced  for  the  common- 
wealth was  wholly  insufficient  to  support  a 
verdict  of  conviction.  The  additional  error 
urged  is  that  the  court  failed  to  Instruct  the 
jury  as  to  the  whole  law  of  the  case.  The 
evidence  upon  which  the  conviction  was  had 
was  entirely  drcnmstantlal,  and  consisted 
chiefly  of  statements  made  by  appellant. 
There  were  no  eyewitnesses  to  the  murder. 
The  deceased  was  found  lying  In  his  bed 
dead.  His  death  was  produced  by  a  ball 
from  a  pistol  that  entered  the  back  or  top 
of  his  head,  killing  lilm  Instantly.  The  pis- 
tol was  held  so  close  to  the  bed  upon  which 
his  bead  was  resting  that  the  fire  from  it 
when  discharged  burned  or  scorched  the  bed- 
clothes. Deceased  was  asleep,  and  did  not 
move  his  position  in  the  bed  after  he  was 
shot  The  work  of  the  assassin  was  quickly 
done,  and  the  victim  without  a  struggle  pass- 
ed from  sleep  Into  death. 

Appellant  and  deceased,  with  their  chil- 
dren, lived  in  a  small  house  in  a  rather 
thickly  settled  neighborhood.  Deceased  was 
In  the  habit  of  getting  drunk,  and,  when  un- 
der the  Influence  of  liquor,  was  violent  and 
abusive  to  his  wif&  They  had  several  se- 
rious and  noisy  quarrels,  during  which  eacii 
would  threaten  t^  kill  the  other.  The  mur- 
der was  committed  on  Sunday  night  On 
Sunday  afternoon  the  deceased  left  home  for 
the  purpose  of  going  to  a  place  where  whis- 
ky could  be  obtained.  Soon  after  his  de- 
parture, the  appellant  took  her  children  to 
the  house  of  her  daughter  near  by,  and  said 
that  her  husband  would  come  home  druuk 
during  the  night  and  that  she  would  go 
away  and  stay  until  he  got  sober.  There  was 
no  evidence  wliatever,  except  a  statement 
made  by  appellant,  tending  to  connect  any 
other  person  than  appellant  with  the  com- 
mission of  the  crime.  The  evidence  condue 
lug  to  establish  her  guilt  consists  of  threats 
and  the  statement  made  to  more  than  one  per- 
son that  "Foster  had  come  home  drunk,  gone 
to  sleep,  and  woke  up  in  hell";  that  "he  nev- 
er could  come  in  drunk  and  put  his  pistol 
against  the  side  of  her  head  again";  and  con- 
tradictory accounts  of  where  she  spent  the 
night  To  one  person  she  said  that  after 
leaving  home  Sunday  afternoon,  she  became 
sick,  and  spent  the  night  at  a  schoolhouse 
about  a  half  mile  from  where  she  lived.  At 
another  time  she  said  that  she  had  gone  to 
bed  In  her  own  house,  and  was  awakened 
by  her  husband  on  his  way  home  hollering 
and  shooting;  that  she  went  out  of  the  house 
with  a  view  of  escaping  from  him,  and  with- 
in a  short  distance  came  upon  two  men  to 
whom  she  told  why  she  was  leaving  home; 
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that  they  prevailed  on  her  to  return  with 
them  to  her  house,  which  she  did,  when  one 
of  them  went  in  and  fired  the  fatal  shot,  aft- 
er which  she  went  to  the  schoolhouse,  and 
remained  the  balance  of  the  night  Without 
relating  the  other  circumstances  of  her  guilt, 
based  upon  her  conduct  and  conversations, 
we  will  content  ourselves  by  saylDg  that 
there  was  sufficient  evidence  to  sustain  the 
verdict.  Under  the  well-established  rule  of 
practice  prevailing  In  this  state.  If  there  is 
any  evidence  tending  to  show  the  guilt  of 
the  accused,  the  case  should  go  to  a  Jury,  and 
their  finding  of  guilt  will  not  be  disturbed 
unless  some  prejudicial  error  of  law  has  been 
committed.  Martin  v.  Commonwealth,  106 
S.  W.  863,  32  Ky.  Law  Rep.  657.  The  bnly 
error  of  law  complained  of  Is  the  failure  of 
the  trial  court  to  Instruct  the  Jury  upon  the 
-subjects  of  voluntary  and  Involuntary  man- 
slaughter. The  court  refused  to  charge  the 
Jury  upon  these  branches  of  the  law  of  hom- 
icide, giving  only  an  Instruction  upon  the 
question  of  murder,  and  the  usual  one  aa 
to  reasonable  doubt  of  guilt  entitling  the  de- 
fmdant  to  an  acquittal. 

It  has  t>een  ruled  in  several  cases  that, 
where  no  eyewitness  to  the  homicide  testi- 
fies, it  is  the  duty  of  the  court  to  give  to 
the  Jury  the  law  applicable  to  manslaughter 
as  well  as  murder.  The  cases  so  holding 
were  reviewed  in  Bast  v.  Commonwealth,  99 
S.  W.  978,  30  Ky.  Law  Rep.  967;  and  It  was 
there  held,  after  fully  considering  them,  not 
to  be  necessary  to  give  an  instruction  as  to 
voluntary  or  involuntary  manslaughter  or 
self-defense,  unless  there  was  some  fact  or 
circumstance  developed  on  the  trial  upon 
which  such  Instructions  or  one  of  them  might 
be  predicated.  In  the  case  before  us  there 
is  no  room  or  place  for  an  instruction  except 
upon  the  subject  of  murder.  There  is  not 
a  word  of  proof  or  a  single  circumstance  up- 
on which  an  instruction  as  to  voluntary  or 
involuntary  manslaughter  or  self-defense 
could  be  rested.  It  woUId  be  absurd  to  hold 
that  in  a  case  like  this  the  trial  court  should 
have  given  instructions  upon  subjects  con- 
cerning which  there  was  no  evidence  what- 
ever. The  appellant,  if  guilty  at  all,  was 
guilty  of  murder.  The  Jury  under  proper 
instructions,  after  a  trial  free  from  preju- 
dicial error,  found  that  appellant  was  guilty; 
and  the  Judgment  of  the  lower  court  must 
be  afiirmed. 


SULLIVAN  V.  HILL. 
(Court  of  Appeals  of  Kentucky.    Sept.  23, 1908.) 

1.  Boundaries— Descriptiow  —  Courses  anu 
Distances. 

Course  and  distance  must  give  way  to  mark- 
ed lines  and  corners  found  on  the  ground,  or  to 
established  monuments  called  for  in  the  deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dlf. 
vol.  8,  Boundaries,  §S  18,  28.] 

2.  Same— Issues— Questions  pob  Jury. 

Where  parties  are  mistaken  as  to  where 
the  lines  and  comers  of  surveys  referred  to  In 
a  deed  are,  and  they  call  for  such  lines  and 


surveys,  deeming  them  at  one  place  while  they 
are  at  another,  the  lines  must  be  run  as  the 
parties  intended  them  to  be  located ;  and,  where 
the  ^roof  is  conflicting,  the  jury  must  locate 
the  lines  of  the  land  actually  conveyed. 

SEA.  Note.— For  cases  In  point,  see  Cent.  Dig. 
.  8,  Boundaries,  {  202.] 

3.  Saixe. 

One  call  in  a  deed  is  entitled  to  as  much 
respect  as  another,  and  often  uncertainty  may 
be  avoided  by  reversing  the  calls  from  the  be- 
ginning comur,  and  where,  when  the  calls  ars 
reversed  from  the  beginning  corner,  the  mona- 
ments  called  for  in  the  deed  are  found,  that  much 
of  the  survey  will  be  located  and  the  location 
of  such  lines  will  throw  light  on  how  other 
lines  should  be  located  so  as  to  close  the  survey. 
[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  {  52.J 

4.  Same. 

Where  the  issue  was  whether  land  recover- 
ered  by  a  third  person  from  a  grantee  was  cover- 
ed by  the  deed  of  the  grantor,  and  there  was 
a  dispute  about  the  calls  in  the  deed,  the  court 
must  charge  the  Jury  that  they  should  determine 
from  the  evidence  whether  any  of  the  land 
which  the  third  person  recovered  was  included 
in  the  deed  of  the  grantor,  and,  if  any,  hovr 
much  was  so  included. 
6.  Covenants — Covenants    of    Wabbantt  — 

Action  for  Breach — Evidence. 

In  an  action  by  a  grantee  for  breach  of 
warranty,  the  court  should  confine  the  evidence 
of  the  value  of  the  land  of  which  the  grantee 
had  been  deprived  to  the  time  of  the  execution 
of  the  deed,  and  the  grantee's  recovery  on  ac- 
count of  the  value  of  the  land  lost  must  be 
such  a  part  of  the  price  as  the  value  of  the  land 
lost  bore  at  that  time  to  the  entire  value,  with 
interest  from  that  time. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Covenants,  S  253.] 

6.  Champertt  and  Maintenance— Convey- 
ance OF  Land  Held  Adversely- Posskssioh 
— Sufficiency. 

A  possession  sufficient  under  the  statute  of 
limitations  may  not  he  sufficient  under  the  cham- 
perty statute. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Champerty  and  Maintenance,  {$  6&-83.] 

Appeal  from  Circuit  Court,  Whltl^ 
County. 

"Not  to  be  offlcially  reported." 

Action  by  N.  B.  Hill  against  A.  3.  Sullivan. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded  for  new  trial. 

J.  N.  Sharp  and  H.  H.  Tye,  for  appellant 
T.  Z.  Morrow,  R.  L.  Pope,  and  B.  L.  Ste- 
phens, for  appellee. 

HOBSON,  J.  A.  3.  Sullivan  on  September 
2,  1901,  conveyed  to  N.  B.  Hill  a  tract  of  land 
in  Whitley  county  in  consi.deration  of  $600. 
The  deed  describes  the  land  by  metes  and 
bounds,  but  it  does  not  show  the  number  of 
acres  conveyed.  In  August,  1004,  Louis  Stan- 
fill  brought  a  suit  against  Hill  to  recover 
a  body  of  land  which  Hill  claimed  under  the 
deed  from  Sullivan,  and  in  that  suit  Staufill 
recovered  from  Hill  about  30  acres  of  land. 
Hill  gave  Sullivan  notice  of  the  pendency  of 
the  suit,  and,  after  it  was  decided,  brought 
this  action  against  Sullivan  to  recover  of 
him  damages  for  the  breach  of  the  warranty. 
The  case  was  tried  in  the  circuit  court,  and 
resulted  In  a  Judgment  in  favor  of  Hill  for 
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9208.22.     From  this  judgment,  SulUran   ap- 
peals. 

Tbe  chief  question  In  the  case  arises  on 
the  instractlons  of  the  court  to  the  Jury. 
The  court  told  the  Jury  that  the  quantity  of 
land  which  the  plalntifT  lost  In  the  suit  with 
Stanfill  which  was  covered  by  the  deed  from 
the  defendant  as  shown  by  the  evidence  was 
90  acres,  and  that  they  should  find  for  tbe 
plalntifT  such  part  of  tbe  whole  consideration 
paid  for  the  entire  tract  as  the  value  of  tbe 
30  acres  bore  to  the  entire  tract  with  6  per 
cent  Interest  from  September  2,  1901,  and 
his  cost  in  tbe  former  suit.  There  was  an 
issue  in  the  pleadings  as  to  whether  the  land 
which  Stanflll  recovered  was  covered  by  the 
deed  made  by  Sullivan,  and  this  issue  should 
bare  been  submitted  to  the  Jury.  There  Is 
no  dispute  about  the  calls  of  tbe  deed  run- 
ning from  the  beginning  comer  until  we 
reach  a  tiiclcory  on  a  ridge.  From  this  point 
the  deed  calls  to  run  with  the  top  of  tbe 
ridge  "N.  55°  E.,  145  poles,  to  a  stake  in  the 
line  of  a  lOO-acre  survey;  thence  N.,  54°  W., 
14  poles,  to  a  locust  comer  of  75  acres,  pat- 
ented to  John  Hill;  thence  with  it  N.,  55"  W., 
43  poles,  to  a  small  chestnut."  If  we  run 
from  the  hickory  on  the  ridge,  we  strike 
tlje  line  of  tbe  lOO-acre  survey  before  the 
distance  gives  out;  and,  if  from  this  point 
we  run  tbe  courses  and  distances  of  the 
deed  as  they  are  written,  none  of  the  land 
which  Stanflll  recovered  will  he  included  in 
tbe  deed.  On  the  other  hand,  if  we  mn 
from  the  hickory  the  distance  called  for  in 
the  deed  and  then  follow  tbe  other  calls  for 
course  and  distance,  we  do  not  reach  the 
75-acre  survey  of  John  Hill  or  the  locust 
comer.  To  reach  the  locust  comer  from  the 
point  where  the  distance  gives  out  or  from 
the  line  of  the  lOO-acre  survey,  we  have  to 
disregard  entirely  the  course  and  distance 
of  the  deed,  and  when  we  do  this,  and  under- 
take to  run  the  other  calls  of  the  deed  back 
to  the  beginning,  it  will  not  close,  and  in- 
cludes a  very  large  boundary  of  land,  much 
larger.  It  would  seem,  than  was  contemplat- 
ed by  the  parties  In  the  sale  of  Sullivan  to 
Hill.  Where  the  lines  and  corners  of  the 
deed  are  located  on  tbe  ground  is  a  question 
for  tbe  jury,  and  should  be  submitted  to 
them  under  appropriate  Instructions.  Course 
and  distance  must  give  way  to  marked  lines 
and  comers  found  on  tbe  ground  or  to  estab- 
lished monuments  called  for  in  the  deed ; 
but  sometimes  parties  are  mistaken  as  to 
wiiere  the  lines  and  comers  of  the  other 
surveys  are,  and  they  call  for  such  lines 
and  surveys  deeming  them  at  one  place  when 
tliey  are  at  another,  in  which  event  the  lines 
must  be  run  as  the  parties  intended  them 
to  be  located  (Bowling  v.  Slier,  42  S.  W.  90, 
19  Ky.  Law  Rep.  788) ;  so  it  is  necessarily  a 
question  for  the  Jury,  where  the  proof  Is  con- 
flicting, to  locate  the  lines  of  the  tract  of 
land  actually  sold.  One  call  of  a  deed  is  en- 
titl»d  to  as  much  respect  as  another,  and  of- 
ten uncertainty  in  a  case  of  this  sort  may 


be  avoided  by  reversing  the  calls  of  tbe  deed 
from  the  beginning  comer.  If,  when  the  calls 
are  reversed  from  the  beginning  corner,  the 
monuments  called  for  in  tbe  deed  are  found, 
this  much  of  the  survey  will  be  located  and 
tbe  location  of  these  lines  will  throw  great 
light  on  how  other  lines  should  be  located 
so  as  to  close  the  survey. 

The  court,  Instead  of  the  instruction  giv- 
en, should  have  instracted  the  Jury  that  they 
should  determine  from  the  evidence  wheth- 
er any  of  the  land  which  Stanflll  recovered 
of  Hill  wag  Included  hi  the  deed  which  Sul- 
livan made  Hill ;  and,  if  any,  how  much  was 
so  included.  On  another  trial  the  court  will 
conBne  all  evidence  as  to  tbe  value  of  the 
laiyj  or  tbe  timber  on  it  to  tbe  time  of  the 
making  of  the  deed,  and  no  evidence  will  be 
admitted  of  its  value  at  a  subsequent  time. 
Hill's  recovery  on  account  of  tbe  value  of 
tbe  land  lost  must  be  such  a  part  of  $600  as 
the  value  of  the  land  lost  at  that  time  bore 
to  the  entire  value  of  the  place,  $600,  with 
Interest  from  that  time. 

No  question  of  the  champerty  statute  aris- 
es. There  was  no  such  actual  occupancy 
of  this  timbered  land  by  Stanflll  as  made 
Hlll'8  purchase  void  under  the  champerty 
statute.  A  possession  may  be  sufficient  under 
the  statute  of  limitations  which  Is  not  suffi- 
cient under  the  champerty  statute. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


LBB  V.   WHBAT. 

(Court  of  Appeals  of  Kentucky.    Sept.  23, 1908.) 

On  petition  for  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  111  S.  W.  307. 

HOBSON,  J.  A  mere  mistake  in  tbe  calla 
of  the  deed  cannot  affect  the  title  when  the 
lines  and  corners  are  established,  and  ad- 
verse possession  Is  taken  and  held  for  over 
15  years  to  tbe  lines  and  comers  thus  estab- 
lished and  recognized  on  the  ground. 

Petition  overmled. 


EHKLICK  et  ai.  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept.  24, 1908.) 

1.  Cbiminai.    Law— Appeal.— Dbcisions    Ke- 

VIEWABT  E 

Under'  Cr.  Code  Prac.  §  281,  providing  that 
the  decision  of  tbe  court  on  motion  to  set  aside 
an  indictment  is  not  subject  to  exception,  the 
notion  of  the  court  in  impaneling  a  special  grand 
jury  to  investigate  accused,  which  jury  return- 
ed the  indictment  under  which  he  was  tried,  ifi 
not  reviewable  on  appeal. 

2.  NtJiSANCE— Public  NinsANOE— lNDicmx«T 
— SurriciENcy. 

An  indictment  charging  a  public  nuisance 
should  describe  the  premises  with  sufficient  deft- 
niteness  to  enable  the  sheriff  to  find  the  same 
after  tbe  entry  of  a  judgment  of  abatement. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  37,  Nuisance,  §  208.] 
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3.  Saice. 

Where  the  indictment  for  a  public  nuisance 
by  operating  a  poolroom  described  the  premises 
as  a  place  where  a  poolroom  was  conducted  by 
accused,  at  which  large  numbers  of  persons  daily 
congregated,  and  alleged  that  the  room  was  "lo- 
cated on  the  east  siofe  of  the  Alexandria  Pike, 
south  of  the  city  of  Newport,"  in  a  designated 
county,  and  the  order  of  abatement  might  be 
amended  from  the  record  so  that  the  premises 
could  I>e  found  by  the  sheriff,  the  indictment 
sufficiently  described  the  premises. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  87,  Nuisance,  {  208.] 

4.  CBIUINAI.  Law— UAB1II.E88  BBBOB— MlBOOR- 

DUCT  OF  Tmal  Couet. 

Where  the  testimony  of  a  witness  was  not 
in  favor  of  accused,  and  his  answers  showed  that 
his  memory  was  poor  or  that  he  was  uncandid 
in  his  statements,  the  admonition  of  the  court 
that  it  was  the  duty  of  a  witness  to  answer  tbi 
questions  frankly,  and  that  it  would  be  good  for 
the  community  If  some  peoj)le  were  prosecuted 
for  perjury,  was  not  prejudicial  to  accused. 

[Ed.  Note. — For  cases  in  point,  spe  Cent  Di^ 
vol.  15,  Criminal  Law,  gS  3085-3088,  3126.] 

5.  Same— Vbbdict— COHCiusivENESS. 

Where  there  is  any  evidence  of  the  guilt 
of  accuRed,  the  weight  thereof,  together  with 
the  punishment  within  the  limits  as  given  In  the 
court's  instructions,  are  solely  for  the  jury  in 
the  trial  court. 

[Ed.  Note.— For  cases  in  point,  nee  Cent.  Die. 
vol.  16,  Criminal  Law,  {{  3074-3083.] 

Appeal  from  Clrcolt  Conrt,  Campbell 
County. 

"Not  to  be  oflaclally  reported." 

George  Ehrllck  and  another  were  convict- 
ed of  maintaining  a  public  nuisance,  and 
they  appeal.    Affirmed. 

C.  L.  Eaison,  Jr.,  and  Jno.  B.  O'Neal,  for 
appellants.  Jas.  Breathitt,  Atly.  Oen.,  and 
Ttaeo.  B.  Blakey,  Asst  Atty.  Gen.,  for  the 
Commonwealth. 

(XEEAfi,  C.  3.  Appellants  were  convicted 
of  maintaining  a  public  nuisance,  and  fined 
$600  and  $100,  respectively.  They  set  up 
and  operated  a  poolroom  In  Campbell  coun- 
ty just  outside  tbe  corporate  limits  of  New- 
port,  where  betting  on  horse  races  through- 
out the  country  was  Indulged  in  by  large 
crowds  attracted  to  the  place  by  its  facili- 
ties for  betting.  The  crowds  numbered  from 
200  to  2,000,  and  assembled  daily,  except 
Sundays,  when  races  were  being  run  any- 
where in  the  United  States. 

Hie  principal  features  of  the  case  are  very 
similar  to,  If  not  Identical  with,  those  of  the 
case  of  Ehrllck  v.  Commonwealth,  102  S.  W. 
288,  31  Ky,  Law  Bep.  401,  10  L.  B.  A,  (N.  S.) 
996.  It  Is  not  deemed  necessary  to  restate 
here  the  propositions  of  law  there  laid  down. 
In  the  case  at  bar  appellants  complain  at  the 
action  of  the  trial  court  in  Impaneling  a  spe- 
cial grand  jury  to  Investigate  their  conduct, 
which  returned  the  indictment  under  which 
they  were  tried.  It  is  not  necessary,  because 
not  permissible,  for  as  to  notice  the  grounds 
of  complaint  on  this  score;  for  the  Legisla- 
ture has  seen  proper  to  withhold  jurisdiction 
from  this  court  to  pass  in  review  upon  mo- 
tions   to   quash    indictments.      Section    281, 


Cr.  Code  Prac.;  Commonwealth  v.  Simons, 
100  Ky.  164,  37  S.  W.  949.  We  do  not  mean 
to  be  understood  as  intimating  that  the  ac- 
tion of  the  trial  judge  in  selecting  and  im- 
paneling tbe  special  grand  jury  was  in  any 
wise  irregular.  We  have  not  considered  that 
phase  of  the  question  at  all. 

Judgment  of  abatement  was  entered  after 
tbe  verdict  of  the  jury.  The  complaint  la 
that  the  indlctmait  does  not  sufficiently  de- 
scribe tbe  premises.  The  Indictment  as  to 
the  premises  says :  "Said  room  Is  located  on 
the  east  side  of  the  Alexandria  Pike,  south 
of  the  city  of  Newport"  The  preceding  lan- 
guage descilbes  it  as  a  place  where  a  pool- 
room was  being  conducted  by  appellants  at 
whidti  large  numbers  of  persMis  daily  con- 
gregated. The  requirement  of  the  law  Is 
that  the  description  should  be  sufficiently 
definite  to  enable  the  sheriff  to  find  the 
place.  Probably  In  the  light  of  this  record, 
he  could  find  a  place  which  1,000  or  so  other 
people  were  able  to  locate  every  day  in  the 
week.  "That  is  certain  which  may  be  made 
certain"  is  a  maxim  applying  to  descriptions 
of  this  kind,  as  well  as  to  forcible  entry  cas- 
es. If  the  sheriff  should  find  it  impossible  to 
locate  the  premises,  the  order  of  abatement 
may  have  to  be  amended  as  it  well  could  be 
from  tbe  record.  If  the  sheriff  should  acci- 
dentally close  the  wrong  poolroom  under  this 
order,  the  public  would  not  suffer  from  that 
fact,  provided  appellants  would  obey  the  or- 
der of  tbe  court  and  close  the  right  one. 

One  of  the  attendants  at  the  poolroom  be- 
ing investigated  was  called  as  a  witness  by 
tbe  prosecution.  His  answers  showed  that 
bis  memory  was  woefully  bad,  or  that  he 
was  uncandid  In  his  statements.  He  testi- 
fied to  nothing  very  hurtful  to  appellants,  and 
to  nothing  in  their  favor.  The  judge,  evi- 
dently believing  that  the  witness  was  tri- 
fling with  the  court,  thus  admonished  him: 
"I  might  say  this  to  you  by  way  of  admoni- 
tion: It  Is  your  duty  to  answer  these  ques- 
tions frankly.  This  is  not  a  place  for  sport 
I  want  this  conducted  properly;  and  I  might 
say,  gentlemen,  It  would  be  good  for  this 
community  If  some  people  were  prosecuted 
for  perjury."  Appellants  object  to  tbe 
judge's  statement  If  this  witness  had  testi- 
fied to  anything  in  their  favor,  it>  might  have 
been  argued  that  the  effect  of  the  statement 
was  to  discredit  the  witness'  credibility,  and 
therefore  have  damaged  their  case.  Such 
was  not  the  fact  The  witness  deserved  dis- 
ciplining. Whether  the  closing  remark  was 
too  harsh  is  a  matter  that  does  not  appear  to 
us  to  bear  on  appellants'  rights. 

There  was  abundant  evidence  of  appellants' 
guilt  to  take  the  case  to  the  jury.  The  rule 
In  this  court  is.  If  there  Is  any  evidence  of 
guilt,  the  weight  to  be  given  It  and  tbe  pun- 
ishment (within  tbe  limits  as  given  in  the 
court's  instructions)  are  questions  solely  for 
the  jury. 

Judgment  affirmed. 
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CHAPMAN  ▼.  COMMONWEALTH.      • 
(Conxt  of  Appeab  of  Kentucky-    Sept.  23,  1908.) 

1.  HomcIDE— BllAnSLACOHTXB  —  EVIDENOK  — 

SnmciENCY. 

B}vidence  held  to  justify  a  conviction  of 
manslaujrhter. 

[Ed.  Note.— For  cases  in  iMint,  see  Cent.  Di(. 
vol.  26,  Homicide,  H  53&-M1.] 

2.  Cbikinax,  Law— Evidence— ADifisaiBiUTT. 

Where  accased  told  one  that  be  had  tele- 
phoned to  a  physician,  who  testified  that  the 
man  who  telephoned  gave  the  name  of  accus- 
ed, which  message  was  the  only  one  received 
frmn  the  house  where  decedent  was  killed,  evi- 
dence as  to  what  was  said  to  the  physician  over 
the  telephone  was  admissible  against  accased. 

3.  Same— Tbiai/— Aboximeht— PbosbcutihoAt- 

lOBNEY. 

Where  testimony  was  competent  against 
accnsed  as  substantive  testimony,  it  was  not  er- 
ror for  the  prosecuting  attorney  to  argue  to  the 
Jttry  that  the  testimony  proved  a  fact  against 
accused,  though  the  court  charged  that  it  could 
be  considered  only  for  the  purpose  of  contra- 
dicting a  witness  for  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  1670.] 

4.  Same— Review — EUbmlesb  Ebbob. 

Where  decedent  was  killed  while  in  bis 
house  as  the  result  of  a  knife  wound,  and  there 
was  not  only  testimony  that  accused  had  said 
that  be  inflicted  the  wound,  but  there  was  also 
conduct  on  his  part  strongly  confirming  the  evi- 
dence of  his  guilt,  the  in^oduction  of  evidence 
in  rebuttal,  instead  of  in  chief,  that  accnsed 
had  stated  that  be  had  put  a  knife  on  the  man- 
tle in  the  house,  was  not  substantial  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  H  3137-^143.1 

5.  Same— IMFBOPEB  Akovmint  of  Counsei/— 
Review— OBjEonoNB  in  Tbial  Coubt— Nb- 

CB8SITT. 

The  court  on  appeal  will  not  reverse  a  con- 
viction for  the  improper  argument  of  the  pros- 
ecuting attorney,  not  objected  to  in  the  trial 
court. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  16,  Criminal  Law,  i  2640.] 

6.  Sams— OoitnasioNS— INSTBUCTIONS. 

An  instruction  as  to  the  weight  to  lie  given 
to  the  confession  of  accused  made  out  of  court 
must  follow  Cr.  Code  Prac.  |  240,  providing  that 
a  confession,  unless  made  in  open  court,  will 
not  warrant  a  conviction,  unless  accompemied 
with  proof  that  the  offense  was  committed,  and 
the  instruction  should  not,  in  addition,  require 
proof  connecting  accused  with  the  commission 
of  the  offense. 

VEH.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  14,  Criminal  Law,  {  1868.] 

7.  Same. 

Where  the  corpus  delicti  is  sufficiently  es- 
tablished, an  insti^uction  in  the  language  of  Cr. 
Code  Prac.  i  240,  as  to  the  weight  to  be  given 
to  the  ctmfesaion  of  accnsed,  should  not  be 
given. 

Apiieal  from  Circuit  Court,  Boyle  County. 
"Not  to  be  officially  reported." 
Frank  Cbapman  was  convicted  of  man- 
slangbter,  and  be  appeals.    Afflnned. 

Breckinridge  &  Breckinridge,  Fox  &  Jack- 
son, and  Jno.  W.  Rawlins,  for  appellant 
Jas.  Breathitt,  Atty.  Gen.,  and  Tom  B.  Mc- 
Gregor, Asat  Atty.  Gen.,  for  the  Common- 
wealth. 


HOBSON.  J.    Joe  Rice  ran  a  country  store 
at  HedgevUle,  In  Boyle  county.    Above  the 


store  were  some  rooms  In  which  he  lived 
with  his  family.  In  September,  1907,  his 
family  consisted  of  his  wife,  her  two  broth- 
era,  Frank  and  Fred  Chapman,  and  her  sister. 
Myrtle  Chapman ;  Myrtle  being  13  years  old, 
Fred  15,  and  Frank  22.  Frank  had  been 
clerking  In  the  store  for  Rice,  and  they  were 
on  good  terms  apparently.  On  the  day  In 
question  they  had  been  to  the  river  fishing, 
and  had  returned  in  the  afternoon  about  4 
o'clock.  Rice  then  sent  Fred  Cbapman  for  a 
keg  of  three  gallons  of  whisky.  When  Fred 
returned  with  the  whisky.  Rice,  the  two  Chap- 
mans,  and  two  or  three  other  men  who  were 
In  the  store  drank  together.  Rice  and  Fred 
Chapman  got  very  drunk.  One  of  the  other 
men  went  home  because  be  was  getting  drunk. 
The  proof  is  not  so  clear  as  to  how  much 
whisky  Frank  Chapman  drank.  At  about  8 
o'clock  the  attention  of  the  neighbors  was  at- 
tracted by  quarreling  and  loud  talking  at 
Rice's  place.  A  woman,  whom  they  took 
to  be  Mrs.  Rice,  and  a  man,  whom  they  took 
to  be  Frank  Chapman,  appeared  at  the  front 
of  the  store  The  man  was  heard  to  say  to 
the  woman:  "All  I  want  is  to  kill  him  be- 
fore this  night  Is  gone;  and  that's  what  1 
am  going  to  do."  About  10  o'clock  Myrtle 
Chapman  appeared  at  a  neighbor's  house, 
asking  them  to  come  Over  at  once  to  Rice's. 
When  they  got  there.  Rice  was  lying  on  the 
floor  of  the  room  in  which  he  and  his  wife 
slept  wHh  a  knife  wonnd  between  the  fourth 
and  fifth  rib,  which  penetrated  the  heart. 
He  was  dead.  One  hand  was  lying  upon  the 
floor,  and  near  this  hand  was  a  bloody  barlow 
knife.  There  was  another  knife  on  the 
mantle  which  had  blood  on  It  As  the  neigh- 
bors approached  the  house,  th^  saw  through 
the  window  Frank  Cbapman  bending  over 
the  body  of  Rice,  his  back  being  toward  them, 
and,  as  they  saw  him,  he  was  straightening 
up.  Frank  Chapman  was  indicted  for  the 
murder  of  Rice,  and  was  found  guilty  of 
manslaughter,  and  his  punishment  fixed  at 
18  years  in  the  penitentiary. 

The  proof  for  the  commonwealth  showed. 
In  addition  to  the  facts  above  stated,  that 
when  the  neighbors  came  in,  Mrs.  Rice  ask- 
ed Frank  Cbapman  where  he  bad  put  his 
knife,  and  he  answered:  "On  the  mantle- 
piece."  This  proof  also  showed  that  Just  aft- 
er the  cutting  Frank  Chapman  called  up  Dr. 
Einnaird  on  the  telephone,  asking  hlm°  to 
come  and  see  Joe  Rice.  The  doctor  asked: 
"What  is  the  matter?"  Chapman  answered: 
"He  is  cut"  The  doctor  said:  "Where?" 
Chapman  answered:  "He  was  cut  here,  out 
here."  The  doctor  said:  "I  mean  what  part 
of  the  body."  Chapman  answered:  "Near 
the  heart."  The  doctor  asked:  "Who  cut 
him?"  He  answered:  "I  did."  On  the  oth- 
er hand,  the  defendant  testified  that  he  did 
not  tell  the  doctor  that  he  cut  Rice,  and  be 
and  his  sister  both  denied  she  asked  him 
where  he  put  his  knife,  or  his  saying  that  he 
put  It  on  the  mantleplece.  He,  his  two  sis- 
ters, and  his  brother,  Fred,  all  testified  that 
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there  was  a  difficulty  at  8  o'clock,  but  that 
this  difficulty  was  between  Frank  Chapman 
and  Fred  Chapman,  and  that  E'red  then  tried 
to  cut  Frank  with  a  knife,  and,  this  being 
taken  from  him  by  Rice,  he  got  a  hatchet 
which  was  taken  from  him  by  Mrs.  Rice,  and 
he  then  said  of  bis  brother  that  he  would 
kill  him  before  morning.  Another  witness 
who  was  In  the  store  at  the  time  substanti- 
ates them  as  to  this  difficulty.  They  also 
testified  that  Fred'  soon  after  this  went  to 
bed,  being  very  drunk ;  that  later  Mrs.  Rice 
went  to  bed,  then  her  husband,  and  last  of  all 
F'rank  Chapman,  who  closed  up  the  store; 
that,  after  Frank  Chapman  got  In  bed,  he 
heard  Mrs.  Rice  scream,  when  he  ran  Into 
the  room,  and  his  sister  said  to  him:  "Frank, 
come  quick.  Joe  Is  cussing  me  and  threaten- 
ing to  kin  me.  Says  he  Is  going  to  take  my 
money  away  from  me."  Rice  asked  him 
what  he  bad  In  his  hands.  He  answered, 
"Nothing  Joe" ;  and  Rice  started  at  him  with 
a  knife.  He  grabbed  Rice  with  both  Iiands, 
and  in  the  scuffle  Rice  fell  to  the  floor,  and, 
when  they  turned  him  over,  his  own  knife 
was  found  sticking  in  his  heart.  When  Myr- 
tle Chapman  got  to  the  neighbors,  as  shown 
by  the  commonwealth,  she  told  them  that  Joe 
and  Frank  were  in  a  fuss,  and  Frank  bad  cut 
Joe  with  a  knife  and  he  was  down  in  the 
wardrobe,  and  Belle  (Mrs.  Rice)  thought  he 
was  dying.  When  the  neighbors  got  into  the 
house,  they  found  Rice's  body  on  the  floor. 
His  feet  were  just  inside  of  the  doorslll  of 
a  closet  used  as  a  wardrobe.  Tiie  common- 
wealth also  Introduced  proof  attacking  the 
character  of  Mrs.  Rice  and  Frank  Chapman. 
The  defendant,  at  the  conclusion  of  the  evi- 
dence for  the  commonwealth,  and  at  the  con- 
clusion of  all  the  evidence,  moved  the  court 
peremptorily  to  find  him  not  guilty.  The 
court  overruled  the  motion.  Of  this  he  com- 
plains. He  also  complains  that  there  is  no 
evidence  in  the  case  competent  to  be  consid- 
ered showing  that  he  is  guilty.  We  cannot 
concur  in  this.  Frank  Chapman  told  one  of 
the  persons  who  came  in  that  he  had  phoned 
to  Dr.  Kinnalrd.  Dr.  Kinnalrd  testified  that 
the  man  who  phoned  to  him  said  his  name 
was  Chapman,  and  this  was  the  only  message 
he  got  from  the  house.  There  was  sufilclent 
evidence,  therefore,  to  admit  the  evidence  as 
to  what  was  said  to  Dr.  Kinnalrd  over  the 
telephone.  The  evidence  that  Frank  Chap- 
man said  he  had  placed  his  knife  on  the 
mantle  was  competent  against  him.  This 
was  a  declaration  by  him.  What  bis  sister 
said  to  him,  asking  where  he  had  put  his 
knife,  was  only  Introductory  to  this  state- 
ment. The  deceased  was  killed  by  a  knife 
wound  in  the  breast,  and  there  was  not  only 
testimony  that  Frank  Chapman  said  that  he 
did  it,  but  there  was  conduct  on  his  part 
tending  strongly  to  confirm  the  testimony  of 
the  commonwealth. 

It  is  earnestly  Insisted  that  a  new  trial 
should  be  granted  because  the  employed  at- 
torney in  arguing  the  case  to  the  jury  for  the 


commonwealth  Insisted  that  the  proof  showed 
that  Frank  Chapman  had  a  knife,  and  had 
killed  Joe  Rice  with  It,  arguing  that  two  wit- 
nesses had  testified  that  Mrs.  Rice  asked 
Frank  Chapman  In  their  presence  the  ques- 
tion, and  be  said  that  he  put  It  on  the  man- 
tle, when  the  court  had  instructed  the  Jury 
that  they  could  only  consider  the  evidence  of 
these  two  witnesses  as  to  what  Mrs.  Rice  said 
in  their  presence  for  the  purpose  of  contra- 
dicting Mrs.  Rice.  But,  as  we  have  said,  the 
evidence  of  what  the  defendant  himself  said 
was  competent  against  him  as  substantive 
testimony.  It  la  true  it  should  have  been  In- 
troduced in  chief,  but  the  failure  to  do  so  was 
not  a  substantial  error,  in  view  of  all  the 
facts  of  the  case. 

It  Is  also  Insisted  that  the  commonwealth 
attorney  In  his  concluding  argument  said  that 
Chapman  had  cut  Rice  while  in  the  closet, 
basing  the  argument  upon  the  statement 
which  two  witnesses  made  as  to  what  Myrtle 
Chapman  said  when  she  came  to  them  and 
asked  them  to  come  over  to  Rice's,  when  the 
court  had  Instructed  the  Jury  that  this  tes- 
timony could  only  be  considered  for  the  pur- 
pose of  contradicting  Myrtle  Chapman.  But 
there  is  no  objection  to  the  argument  If  an 
objection  bad  been  made  to  it,  the  court 
would  have  had  an  opportunity  to  correct  the 
matter;  and  we  cannot  reverse  here  for  an 
argument  of  counsel  which  was  not  objected 
to  In  the  circuit  court  The  counsel  also 
argued  that  other  facts  shown  in  the  case 
showed  that  this  was  the  way  the  cutting 
was  done. 

The  Instructions  of  the  court  to  the  Jury 
were  more  favorable  to  the  defendant  than 
they  should  have  been.  Instruction  4  should 
not  have  been  given.  When  there  is  an  In- 
struction under  section  240,  Cr.  Code  Prac.  as 
to  the  weight  to  be  given  the  defendant's  con- 
fession out  of  court,  it  should  follow  the 
language  of  the  section,  and  should  not  In  ad- 
dition require  proof  tending  to  connect  the 
defendant  with  the  commission  of  the  offense. 
Such  an  Instruction  should  not  be  given 
where  the  corpus  delicti  is  sufficiently  estab- 
lished. Dugan  V.  Commonwealth,  102  Ky. 
251,  43  S.  W.  418;  Green  v.  Commonwealth, 
83  S.  W.  638,  26  Ky.  Law  Rep.  1228,  and  cas- 
es cited. 

Judgment  affirmed. 


COMMONWEALTH  ▼.  WELLS. 

(Court  of  Appeals  of  Kentucky.    Sept.  23, 1908.> 

Indictment  and  Information  —  Conviction 
or  Offense  Included  in  Chaboe. 

Under  Cr.  Code  Prac.  g  264,  providing  that, 
if  an  offense  be  charged  in  an  indictment  to 
have  been  committed  witti  i>articular  circum- 
stances, the  offense  without  the  circumstanceB, 
or  with  part  only,  is  included,  the  court,  on  the 
trial  of  a  violation  of  Ky.  St.  1003,  §  807,  pun- 
ishing one  maliciously  disturbing  any  fixture 
attached  to  a  railroad  track,  may,  m  the  absence 
of  evidence  that  accused  was  actuated  by  malice 
in  taking  away  a  switch  light,  essential  to  a 
conviction,  authorize  a  conviction  under  sectioa 
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1250,  punishin;;  any  person  who  aniawfully,  but 
not  with  felonious  intention,  carriea  away  the 
property  ol  another.  , 

Appeal  from  .Circuit  Court,  Laurel  County. 

"Not  to  be  ofiScially  reported." 

WilUe  Wells  was  indicted  for  malicloiuly 
carrying  away  a  awitch  llgbt  on  a  railroad, 
in  violation  of  Ky.  St.  1908,  S  807;  and  from 
a  Judgment  of  conviction  of  violating  section 
1^6,  pnnlablng  tbe  unlawful  carrying  away 
of  tbe  property  of  another,  the  common- 
wealtb  ai9eal&    AfBrmed. 

James  Breathitt,  Atty.  Gen.,  and  Tom  B. 
McGregor,  Asst  Atty.  Gen.,  for  tbe  Oommon- 
wealth. 

NUNN,  J.  Appellee  was  Indicted  for  the 
offense  named  In  section  807  of  tbe  Kentucky 
Statutes  of  1903,  which  section  Is  as  fol- 
lows: "Any  person  who  shall  willfully  and 
maliciously  tear  up,  displace,  break  or  dis- 
turb any  rail  or  other  fixture  attached  to 
tbe  track  or  switch  of  any  railroad  in  opera- 
tion, or  break  any  bridge  or  viaduct  of  such 
road,  or  who  shall  place  any  obstruction  on 
tbe  track  or  switch  of  such  road,  or  do  any 
act  whereby  any  engine  or  car  might  be  up- 
set, arrested,  or  thrown  from  the  track  of 
such  road  or  switch,  or  any  branch  or  turn- 
out, shall  be  confined  In  the  penitentiary  not 
less  than  one  nor  more  than  five  years.*' 
Upon  the  trial  the  court  gave  to  the  Jury 
an  instruction  upon  the  offense  defined  In 
this  section,  and  also  gave  an  Instruction  up- 
on the  offraise  defined  In  section  125G  of  the 
Kentucky  Statutes.  To  this  last  instruction 
the  commonwealth  objected  and  excepted. 
The  Jury  convicted  the  defendant  of  the  of- 
fense defined  In  the  last  instruction,  and  the 
commonwealth  appeals. 

Tbe  substance  of  the  evidence  produced 
upon  the  trial  Is  about  as  follows:  Appellee, 
a  boy,  and  a  younger  companion,  were  In  the 
town  of  ESast  Bemstadt,  from  where  they 
started  to  their  home,  about  three  miles  In 
the  country.  It  was  getting  dark,  and  they 
tried  to  borrow  a  lantern  in  town,  but  fail- 
ed; but,  as  they  passed  out  of  town,  they 
came  to  a  switch  light  on  the  railroad.  Ap- 
pellee took  it  down,  opened  the  frame  in 
which  the  light  was  inclosed,  took  the  light 
out,  and  carried  it  home  with  him.  The  evi- 
dence tended  to  show  that  he  did  not  do  it 
maliciously,  that  he  had  no  thought  of  any 
malicious  purpose  or  of  throwing  an  engine 
or  any  cars  from  the  track.  In  our  opinion, 
in  view  of  the  facts  proven,  the  court  prop- 
erly instructed  the  Jury  with  reference  to 
the  offense  defined  by  section  1256  of  the 
statutes;  that  is,  if  he  took  and  carried 
away  the  switch  light  without  a  felonious  in- 
tention, that  he  should  be  punished  as  provid- 
ed by  that  section.  Section  264,  Cr.  Code 
Prac,  authorized  this  instruction.  That  sec- 
tion ia  as  follows:  "If  an  offense  be  charged 
in  an  indictment  to  have  been  committed 
with  particular  circumstances  as  to  time, 
place,  person,  property,  value,  motive  or  In- 


tention, the  offense  without  the  circumstan- 
ces, or  with  part  only,  Is  Included  In  the  of- 
fense, although  that  charge  may  be  a  felony, 
and  tbe  offense,  without  the  drcnmstances, 
a  misdemeanor  only."  Section  807  of  the 
Kentucky  Statutes,  under  which  the  Indict- 
ment was  prepared,  required  the  Jury  to  be- 
lieve that  appellee  was  actuated  by  malice 
in  the  removal  of  the  switch  light  before  they 
could  convict  him  under  that  section;  but 
no  evil  intention  was  required  to  be  proven 
to  authorize  a  conviction  under  section  1256 
of  tbe  statutes.  This  section  of  the  Code 
was  enacted  for  the  purpose  of  meeting  Just 
such  cases.  See  Barnard  v.  Commonwealth, 
94  Ky.  285,  22  S.  W.  219,  and  Housman  v. 
Commonwealth,  88  Ky.  Law  Rep.  811,  110 
S.  W.  236. 

Wherefore,  the  clerk  of  this  court  is  di- 
rected to  certify  this  opinion  to  the  lower 
court  as  the  law  of  the  case. 


RBINECKB  V.  BAILEY. 

(Court  of  Appeals  of  Kentucky.     Sept  24, 
190o.) 

1.  CORPOBATIONS     —     MlBAPPBOPBIATION     Or 
COBPOBATB      FDMOS     —     SETTLEIBENT      WFTH 

Stockholoeb— VALiniTT. 

A  stockholder  of  a  corporation  has  no  pow- 
er to  settle  with  the  manager  thereof  for  the 
latter's  embezzlement  of  corporate  funds,  though 
such  stockholder  owns  the  principal  interest  In 
the  stock,  and  he  and  the  manager  and  a  third 
person,  who  is  a  nominal  stockholder,  are  the 
only  stockholders,  and  though  tbe  corporation  is 
solvent,  since  the  wrong  committed  by  tbe  man- 
ager was  against  tbe  corporation,  and  the  mon- 
ey embezzled  by  him  was  its  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations.  §  1694.] 

2.  CORTBACTS— CONSIDEBATIOII— COIIPBOmSE 
OT  DOUBTFtJL  CLAIKS. 

A  compromise  of  a  doubtful  claim  Is  a  good 
consideration  to  uphold  a  contract. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  11,  Contracts,  §{  328-330.] 

3.  COBPOBATIONS    —    ACTIORS    —    RiOHIS    OF 
STOCKHOI.DEBS. 

An  action  to  recover  corporate  property 
must  be  brought  in  the  name  of  the  corporation, 
and  such  action  cannot  be  maintained  by  one  or 
more  stockholders  nnless  the  corporation  or  its 
directors  decline  to  bring  the  action,  and  tbe  in- 
teresits  of  the  stockholders  make  it  necessary 
that  one  should  be  Instituted. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  fS  777,  791,  792.] 

Appeal  from  Circuit  Court,  Hopkins  County. 

"Not  to  be  oflScially  reported." 

Action  by  Conrad  Belnecke  against  Inker- 
man  Bailey.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Yost  &  Laffoon  and  Gordon  &  Gordon  & 
Cox,  for  appellant.  WaddiU  &  Demi)sey,  for 
appellee. 

CARROLL,  J.  Appellant,  who  was  plain- 
tiff below,  in  his  petition  as  amended,  stated 
his  cause  of  action  substantially  as  follows: 
That  some  20  years  ago  he  founded  a  corpora- 
tion known  as  the  "Relnecke  Coal  Company," 
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with  a  capital  stock  of  $100,000,  whicli  cor- 
poration continued  until  the  fall  of  1901, 
when  a  new  corporation,  styled  the  "Reinecke 
Coal  Mining  Company,"  took  over  the  prop- 
erty of  the  Reinecke  Coal  Company.  That  he 
gave  to  Bailey,  who  was  defendant  below,  100 
shares  of  stock  In  the  original  corporation, 
and,  when  it  was  absorbed  by  the  new  corpo- 
ration, gave  him  the  same  number  of  shares 
in  the  new,  and  also  made  him  secretary  and 
general  manager  of  each  of  the  corporations. 
That,  after  the  organization  of  the  new  corpo- 
ration, the  appellee  purchased  150  shares  of 
Its  stod£,  and  after  this  purchase  all  the  stock 
in  the  corporation,  except  three  shares,  was 
owned  by  the  appellant  and  appellee.  That 
during  the  last  10  years  appellant  has  owned 
one-half  and  appellee  one-half,  less  3  shares, 
of  the  capital  stock  of  the  corporation,  Icnown 
as  the  "Bailey  Light  &  Water  Company,"  and 
also  all  the  stock,  except  3  shares.  In  the  cor- 
poration known  as  "Bailey  &  Co."  That  ap- 
pellee had  the  management  and  control  of 
each  of  the  corporations,  and  received  and 
disbursed  the  funds  thereof.  That,  while 
holding  these  positions,  the  appellee  wrong- 
fully converted  to  his  own  use  funds  of  the 
corporations  to  the  extent  of  at  least  |135,000, 
no  part  of  which  he  accounted  for  either  to 
appellant  or  the  corporations.  That,  upon 
discovering  the  fraud  committed  by  appellee, 
a  compromise  settlement  was  made  between 
them,  by  which  appellee  agreed  to  pay  appel- 
lant the  sum  of  $50,000.  Twenty  thousand 
dollars  of  this  amount  was  to  be  paid  by 
the  assignment  and  transfer  of  capital 
stock  of  the  Reinecke  Coal  Mining  Com- 
pany, and  the  balance  by  the  transfer  of 
stock  in  Bailey  &  Co.,  and  the  Bailey  Light 
&  Water  Company,  and  the  execution  of 
promissory  notes.  He  averred  that,  under 
and  by  virtue  of  this  settiement,  appellee 
assigned  and  transferred  to  him  $20,000 
of  the  capital  stock  of  the  Reinecke  Coal 
Mining  Company,  but  refused  to  comply  with 
the  other  terms  of  the  settlement,  and  he 
sought  to  recover  from  appellee  $30,000,  with 
Interest.  He  also  averred  that  each  of  the 
corporations  was  solvent,  and  that  neither 
their  creditors  nor  any  other  person  would  be 
affected  injuriously  by  the  settiement  refer- 
red to;  that  the  holders  of  the  three  shares 
of  stock  had  really  no  interest  in  the  corpora- 
tions, but  were  stockholders  merely  for  the 
purpose  of  qualifying  them  to  act  as  direct- 
ors. Appellee  filed  an  answer,  denying  the 
indebtedness  as  charged,  although  admitting 
that  he  did  wrongfully  convert  certain  funds 
of  the  corporations,  and  that  no  agreement  to 
compromise  or  settle  on  the  terms  stated  In 
the  petition  was  made,  and  asked  that  the 
shares  of  stock  in  the  Reinecke  Coal  Mining 
Company  that  were  delivered  to  appellant  be 
restored  to  him.  The  case  being  submitted 
on  the  pleadings,  the  demurrer  to  the  petition 
as  amended  was  sustained;  and  an  order 
entered  directing  appellant  to  return  to  appel- 
lee the   Shares   of  stock   received  by   him. 


Pending  the  action  the  Reinecke  Coal  Mining 
Company  filed  an  answer,  consenting  to  the 
oompromlse  settiement  that  was  the  basis  of 
the  action,  and  averred  that  it  had  no  In- 
terest In  the  litigation.  Neither  of  the  other 
corporations  were  before  the  court  The  set- 
tlement sued  on  was  made  by  the  son  of  ap- 
pellee, acting  under  a  power  of  attorney.  We 
do  not,  however,  deem  it  necessary  In  the 
disposition  of  this  ease  to  consider  the  ques- 
tion raised  as  to  the  sufficiency  of  the  power 
of  attorney  to  authorize  the  settlement,  or 
whether  or  not  the  settlement  was  procured 
by  fraud.  Our  conclusion  is  that  the  special 
judge  who  heard  the  case  correctly  ruled  that 
appellant  as  a  stockholder  in  the  corporation 
had  no  power  or  authority  to  make  the  com- 
promise settlement  that  was  the  basis  of  the 
action,  or  to  Institute  In  his  own  name  a  suit 
for  the  embezzlement  of  the  funds  of  the  cor- 
porations. 

The  petition  on  Its  face  shows  that  If  ap- 
pellee converted  to  his  own  use  or  embezzled 
the  funds,  concerning  which  a  settlement  was 
made,  the  funds  converted  or  embezzled  be- 
longed to  the  corporations,  and  not  to  appel- 
lant. There  being  no  averment  that  the  cor- 
poration declined  to  Institute  the  action,  the 
right  to  institute  it  was  In  the  corporations, 
and  not  appellant,  who  was  merely  a  stock- 
holder. The  argument  Is  made  for  appellant 
that  as  there  are  only  three  stockholders  in 
the  corporations— that  Is,  appellant  and  ap- 
pellee and  the  nominal  owner  of  the  three 
shares  not  held  by  them — and  as  the  corpora- 
tions are  solvent,  and  the  rights  of  creditors 
will  not  be  injuriously  affected  by  the  settle- 
ment, that  these  facts  take  the  case  out  of 
the  general  rule,  which  it  is  conceded  would 
vest  the  right  of  action  as  well  as  the  right 
to  make  a  compromise  settlement  of  claims 
due  the  corporations  In  the  corporations. 
But  this  argument  is  not  sound,  nor  Is  it 
supported  by  any  authority.  There  is  no  es- 
cape from  the  proposition  that  the  wrong,  if 
any,  committed  by  appellee,  was  against  the 
corporations;  that  the  money  he  embezzled, 
if  any,  was  the  property  of  the  corporations. 
This  seems  conclusive  of  the  question  that 
any  settlement  concerning  the  wrongful  acts 
of  appellee  upon  which  an  action  could  be 
maintained  must  have  been  made  by  and  with 
the  corporations,  and  that  a  suit  to  enforce 
the  settiement  must  be  in  the  name  of  the 
corporations.  No  matter  how  many  shares 
of  stock  Reinecke  and  Bailey  owned,  they 
were  merely  shareholders  In  the  cori)oratIon. 
The  amount  or  value  of  stock  that  one  share- 
holder owns  does  not  confer  upon  him  any 
greater  rights  with  respect  to  the  corporate 
property  than  are  vested  in  smaller  stock- 
holders, except  In  so  far  as  his  holdings  may 
enable  him  to  control  the  interests  or  dictate 
the  policy  of  the  corporation  through  its  dl 
rectors  or  officers.  The  large  stockholder,  no 
more  than  the  smaller  one,  can  substitute 
himself  for  the  corporation,  or  make  In  his 
own  name  a  settiement  affecting  its  affairs  or 
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institute  as  an  Judividnal  an  action  concern- 
ing its  property.  This  controversy  is  not  an 
individual  matter  between  Relneclce  and  Bail- 
ey. Nor  does  tbe  fact  that  Reineclce  owns 
the  principal  Interest  In  the  stodc  of  the  cor- 
porations confer  upon  lUm  the  right  to  make 
tbe  corporate  business  a  peraonal  matter. 
Tliat  a  compromise  of  doubtful  claims  is  a 
good  consideration  to  uphold  a  contract  we 
have  no  doubt;  and,  if  the  claims  alleged  to 
have  been  compromised  between  Reinecke  and 
Bailey  related  to  their  ludiTldual  affairs,  it  is 
dear  that  an  action  might  be  maintained  upon 
the  compromise  agreement.  If  one  was  made. 
But  back  of  this  Is  the  question  whether  or 
not  tbe  parties  making  the  compromise  have 
tbe  right  to  do  so,  or  the  authority  to  main- 
tain an  action  upon  the  agreement  resulting 
tram  it  It  is  well  settled  that  an  action  to 
recover  corporate  property  must  be  brought 
in  the  name  of  the  corporation,  and  that  such 
an  action  cannot  be  maintained  by  one  or 
more  stockholders  unless  it  should  be  shown 
that  the  corporation  or  its  directors  declined 
to  bring  the  action,  and  that  the  Interests  of 
tile  stockholders  make  it  necessary  that  one 
should  be  instituted.  When  this  state  of  case 
is  presented,  an  action  to  recover  corporate 
Iiroperty  or  to  protect  the  interests  of  the  cor- 
poration may  be  brought  by  tbe  stockholders. 
Collier  V.  Deerlng  Camp  Ground  Association, 
66  S.  W.  183,  23  Ky.  Law  Rep.  1799 ;  P.,  C, 
C.  &  St  L.  R.  R.  Co.  V.  Dodd,  115  Ky.  17G, 
72  S.  W.  822,  74  S.  W.  1096 ;  Jones  v.  John- 
son, 10  Bush,  649 ;  10  Oyc.  pp.  963,  967. 
The  Judgment  is  afiBrmed. 


CIiARK  V.  COMMONWEAI/TH. 

(Coart  of  Appeals  of  Kentucky.    Sept.  24, 
1908.) 

CbIVINAI.  liAW  —  EVIDEWCB  —  Aduibsiors  — 
lOENTITT   OF   PEBSON    MaKINO    ADMISSIONS. 

Where  accused  was  the  only  person  confin- 
ed in  a  cell,  and  the  jailer  the  only  person  hav- 
ing access  thereto,  a  conversation  between  tbe 
person  in  the  ceil  and  a  witness  confined  in  a 
cell  immediately  above  it,  carried  on  through  a 
pipe  leading  from  the  lower  to  the  upper  cell, 
conid  be  proved  by  the  witness  as  an  admission 
against  accnsed,  thoui;h  the  witness  did  not  see 
the  person  who  talked  to  him  throogh  the  pipe 
and  he  did  not  know  his  voice. 

Appeal  from  Circuit  Court,  Breckenridge 
County. 

"Not  to  be  offldally  reported." 

J.  H.  Clark  was  convicted  of  murder,  and 
he  appeals.    AOlnned. 

See  106  S.  W.  1191. 

Mercer  &  Mercer,  for  appellant  Jas. 
Breathitt  Atty.  Gen.,  and  Tom  B.  McGregor, 
Aatt  At^.  Gen.,  for  the  Commonwealth. 

CARROLL,  J.  We  do  not  deem  it  neces- 
8817  to  write  an  extended  opinion  In  this 


case.  The  only  ground  for  reversal  serious- 
ly urged  Is  that  the  lower  court  erred  in  not 
excluding  the  evidence  of  NorvUIe  Blair. 
Upon  a  former  appeal  by  appellant  (106 
S.  W.  888,  32  Ky.  Law  Rep.  63)  the  Judg- 
ment of  conviction  was  reversed  because  of 
error  committed  by  tbe  trial  court  in  admit- 
ting the  evidence  of  this  witness.  In  a  re- 
sponse to  tbe  petition  for  a  rehearing  In  that 
case  by  the  commonwealth,  Judge  Hobson, 
In  delivering  the  opinion  of  the  court,  said: 
"The  testimony  of  Blair  can  only  be  compe- 
tent upon  the  ground  that  it  shows  a  confes- 
sion made  by  tbe  defendant  But  to  make 
the  statement  Blair  heard  competent  against 
the  defendant  the  commonwealth  must  show 
that  he  made  tbe  statement  The  difficulty 
with  the  proof  offered  on  this  subject  is  that 
it  does  not  establish  that  fact.  Blair  did  not 
see  the  person  who  talked  to  him  through 
the  sewer  pipe,  and  he  did  not  know  the 
voice.  The  proof  does  not  show  that  only  a 
person  in  the  cell  downstairs  In  the  south- 
west comer  of  the  Jail  could  talk  through 
this  sewer  pipe  to  a  person  upstairs  where 
Blair  was.  It  does  not  show  that  Clark 
was  confined  in  tills  cell,  and  that  no  one 
else  had  access  to  the  sewer  pli)e.  It  Is  not 
common  for  prisoners  to  be  allowed  the  use 
of  the  corridors  of  the  Jail  during  the  day. 
The  evidence  of  Blair  shows  this  was  the 
case  upstairs  where  he  was,  and  there  is  no 
proof  that  things  went  differently  downstairs. 
Tbe  commonwealth  may  show  by  circumstan- 
tial evidence  that  it  was  Clark  who  talked 
to  Blair  through  the  sewer  pipe ;  and  if  on 
another  trial  the  evidence  should  show  that 
Clark  was  confined  in  this  cell,  and  that  no 
one  else  had  access  to  the  sewer  pipe,  and 
that  no  one  else  could  talk  through  it  to  the 
cell  where  Blair  was  except  a  person  In  this 
cell,  the  testimony  of  Blair  as  to  what  was 
said  may  be  admitted." 

Upon  the  trial  from  which  this  appeal 
is  prosecuted  the  evidence  is  conclusive  that 
at  the  time  Blair  had  the  conversation  with 
Clark  no  other  person  was  confined  in  the 
cell  occupied  by  Clark  except  himself,  nor 
did  any  other  person  exc^t  the  Jailer  enter 
or  have  access  to  tbe  cell.  The  sewer  pipe 
through  which  the  conversation  was  had  ex- 
tended from  the  cell  occupied  by  Blair,  which 
was  Immediately  above  that  occupied  by 
Clark,  to  the  cell  in  which  Clark  was  con- 
fined. Blair  testified  that  the  conversation 
he  bad  through  tbe  sewer  pipe  was  with  the 
person  In  the  cell  Immediately  under  him. 
As  there  was  no  person  in  this  cell  at  that 
time  except  Clark,  and  as  the  sewer  pipe  in 
Clark's  cell  was  so  located  that  a  person  who 
was  not  Inside  the  cell  could  not  talk  into  U, 
the  evidence  of  Blair,  under  the  opinion  de- 
livered by  Judge  Hobson,  was  comijetent, 
and  the  Judgment  must  be  afllrmed. 
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GBARHART  v.  COMMONWEALTH. 
(Ck>art  of  Appeals  of  Kentucky.    Sept  25,  1908.) 

1.  Cbiminal  Law— JuBisDicnoiT  —  Tranbfxb 
OF  Causes. 

Cp.  Code  Prac  {  230,  provides  that,  if,  dur- 
ing trial,  it  appears  the  offense  was  committed 
out  of  the  court's  jurisdiction,  but  within  that 
of  another  court  within  the  state,  the  court 
shall  discharge  the  jury  and  take  the  proceedings 
directed  in  sections  166  and  167.  Section  166 
provides,  if  a  demurrer  to  an  indictment  is  sus- 
tained because  the  offense  was  committed  in  an- 
other jurisdiction  and  the  offense  is  a  felony,  the 
indictment,  etc.,  shall  be  transferred  to  the  clerk 
of  &uch  jurisdiction  and  defendant's  body  de- 
livered, etc.,  the  order  of  transfer  to  operate  aa 
a  magistrate's  order  holding  a  defendant  to  an- 
swer. Section  167  requires  the  same  proceedings 
when  it  appears  on  the  trial  that  the  offense  was 
committed  in  another  jurisdiction.  Held  that, 
while  sections  166  and  167  applied  only  to  fel- 
onies, section  230  did  not  so  limit  their  applica- 
tion, bat  made  them  applicable  to  misdemeanors 
also. 

2.  Saicb  —  Indictment  —  Vabiancb— Aixkga- 
TioNs  AND  Proof. 

Where  defendant  was  indicted  ia  C.  county 
for  illegally  selling  liquors  in  that  county,  and, 

it  appearing  on  the  trial  that  the  offense  was 
committed  in  B.  county,  the  cause  was  transfer- 
red thereto  for  trial,  it  was  error  to  try  de- 
fendant, there  upon  the  indictment  found  in  C. 
county,  and  he  snould  have  been  held  to  answer 
to  an  indictment  in  B.  county,  since  proof  that 
it  was  committed  in  E.  county  would  not  sustain 
the  indictment,  charging  an  offense  in  O.  coun^. 

Appeal  from  Circuit  Court,  Elliott  County. 

"To  be  officially  reported." 

Peter  Oearhart  was   conricted  of  selling 

liquor  In  violation  of  the  local  option  law, 

and   he   appeals.      Reversed   and   remanded, 

with  directions  to  hold  defendant  to  ball  to 

'  answer  to  an  Indictment  In  another  county. 

Henry  L.  Wood,  for  appellant.  Jas.  Breat- 
hitt, Atty.  Gen.,  and  Tom  B.  McGregor,  Asst 
Atty.  Gen.,  for  the  Commonwealth. 

CLAY,  C.  Appellant,  Peter  Gearhart,  was 
indicted  by  the  grand  jury  of  Carter  county 
for  the  offense  of  selling  spirituous,  vinous, 
and  malt  liquors  in  that  county  In  violation 
of  the  local  option  laws.  When  the  case  was 
called  for  trial  at  the  special  term  of  the 
Carter  circuit  court,  it  developed,  upon  the 
hearing,  that  the  offense  was  committed  in 
Elliott  county.  Thereupon  the  common- 
weal th''8  attorney  moved  the  court  to  trans- 
fer the  case  to  the  Elliott  circuit  court  for 
trial,  which  was  done  over  the  objection  of 
appellant.  The  case  was  not  recommitted  to 
the  grand  Jury  of  Elliott  county,  but  ap- 
pellant was  tried  on  the  original  indictment 
by  the  Carter  county  grand  Jury.  The  Jury 
returned  a  verdict  of  guilty,  and  fixed  appel- 
lant's punishment  at  a  fine  of  $60  and  20 
days  in  Jail.  This  appeal  Involves  two  ques- 
tions: (1)  Was  the  case  properly  transferred 
from  the  Carter  circuit  court  to  the  Elliott 
olreult  court?  (2)  Was  It  proper  to  try  ap- 
pellant on  the  indictment  returned  in  the 
Carter  circuit  court? 

Section  230  of  the  Criminal  Code  of  Prac- 


tice Is  as  follows:  "If,  during  the  trial,  it 
shall  appear  that  the  offense  was  committed 
out  of  the  Jurisdiction  of  the  court,  but 
within  the  Jurisdiction  of  some  other  court 
of  this  state,  the  court  shall  stop  the  trial, 
discharge  the  Jury,  and  talte  the  proceedings 
in  the  case  directed  in  sections  166  and  167." 
While  it  is  true  that  sections  166  and  167 
apply  only  to  felony  cases,  there  is  nothing  in 
section  230  that  limits  its  application  to  such 
cases.  We  therefore  conclude  that  it  ap- 
plies alilce  to  felonies  and  misdemeanors.  It 
follows  that  It  was  proper  for  the  Carter  cir- 
cuit court  to  transfer  the  case  to  the  Elliott 
circuit  court 

But  was  it  proper  tor  the  Elliott  circuit 
court  to  try  appellant  on  the  indictment  re- 
turned by  the  Carter  circuit  court?  The  In- 
dictment in  question  charged  appellant  with 
the  offense  of  violating  the  local  option  laws 
by  selling  spirituous,  vinous,  and  malt  liq- 
uors in  Carter  county.  Manifestly,  therefore, 
the  Elliott  circuit  court  could  not  try  a  man 
for  an  offense  committed  In  Elliott  county 
upon  an  indictment  for  an  offense  committed 
in  Carter  county.  In  the  first  place,  the  El- 
liott circuit  court  would  have  no  Jurisdiction 
of  the  offense  If  committed  in  Carter  county. 
In  the  second  place,  proof  to  the  effect  that 
an  offense  was  committed  in  Elliott  county 
would  not  sustain  an  indictment  charging  an 
offense  In  Carter  county.  We  therefore  con- 
clude that  the  action  of  the  Elliott  circuit 
court  in  trying  appellant  upon  the  Indictment 
in  question  was  erroneous.  Instead  of  trying 
him  upon  that  indictment,  be  should  have 
been  held  to  ball  to  answer  for  his  appear- 
ance to  an  indictment  by  the  Elliott  circuit 
court 

For  the  reasons  given,  the  Judgment  is  re- 
versed and  cause  remanded,  with  directions 
to  hold  appellant  to  bail  to  answer  for  bis 
appearance  to  an  Indictment  l)y  the  Elliott 
circuit  court 


STANDARD  SANITARY  MFG.  CO.  y.  MI- 
NOR. 


(Court  of  Appeals  of  Kentucky. 
1908.) 


Sept  24, 


1.  Masteb    and    Servant  —  Obuoation    of 

MaSTEB  —   FtrBNIBHING    SUFFIOIENT    FOBCS 

FOB  THE  Work. 

A  master  must  furnish  enough  force  to  do 
the  work  with  reasonable  safety  to  all  servants 
engaged  in  it 

[Ed.  Note.— For  cases  in  point,  sea  Cent  Dig. 
vol.  34,  Master  and  Servant,  |  328.1 

2.  Same— Injury  to  Servant— Negligence. 

Where  a  master  knew,  or  by  ordinary  car« 
could  have  known,  that  a  force  was  inadeqnats 
for  the  work,  and  a  servant  who  did  not  know 
it  was  in  consequence  of  lack  of  adequate  force 
injured,  the  master  was  liable  except  for  the 
servant's  own  negligence. 

[E}d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  i  328.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  DivlBlon. 
"Not  to  be  officially  reported." 
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Actiou  by  Goodloe  Minor  against  the 
Standard  Sanitary  Manufacturing  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

O'Neal  &  O'Neal,  for  appellant  J.  A. 
Skaggs,  for  appellee. 

O'RBAR,  C5.  J.  Appellee,  a  laborer  In  ap- 
pellant's employ,  was  set  to  work,  with  three 
other  men,  to  unload  from  a  car  a  number 
of  Iron  pipes,  about  20  feet  long  and  12  In- 
ches in  diameter.  It  was  raining  and  sleet- 
ing, and  it  is  charged  that  the  force  was  in- 
adequate for  the  task.  Notwithstanding  com- 
plaint was  made  by  the  boss  in  charge  of  ttie 
work  to  appellant's  foreman,  they  were  or- 
dered to  proceed  with  the  work.  The  men 
handling  one  end  of  one  of  the  pipes  let  it 
slip,  and  it  rolled  down  on  appellee,  crush- 
ing bis  ankle  and  otherwise  injuring  his  leg. 
He  recovered  a  verdict  and  Judgment  for 
$500  as  damages  in  this  action. 

On  tills  appeal  the  appellant  has  not  argued 
<it  briefed  the  case;  but  we  assume  from  the 
motion  for  a  new  trial  in  the  circuit  court 
that  the  grounds  of  complaint  are  that  the 
court  mislnstructed  the  Jury  as  to  the  law 
governing  appellant's  liability.  The  instruc- 
tions in  substance  were  that  it  was  the  duty 
of  the  master  to  furnish  enough  force  to  do 
the  work  with  reasonable  safety  to  all  those 
engaged  in  it;  that  if  It  knew,  or  by  or- 
dinary care  could  have  known,  that  the  force 
was  Inadequate  and  if  the  plaintiff  did  not 
know  it,  and  in  consequence  of  such  lack 
of  adequate  force  plaintiff  was  injured,  the 
master  was  liable  to  the  injured  servant, 
except  for  the  latter's  own  negligence  in  the 
matter,  if  any.  And  such  we  understand 
to  be  the  law.  The  facts  warranted  the  buI>- 
mission  of  the  case  to  the  Jury,  whose  verdict 
cannot  be  said  to  be  flagrantly  against  the 
evidence. 

Judgment  affirmed. 


LODISVILLB  &  N.  E.  CO.  v.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    Sept.  25,  1908.) 

1.  Bailboads  —  Obstbuctino     Cbossikos  — 

CKIUINAI.     ReSPONSIBILITT — "WlI.UFUI.I.T." 

An  indictment  again&t  a  railroad  company 
for  "willfully"  obstructing  a  street  crossing  for 
an  unreasonable  lengtli  of  time,  by  the  use  of 
the  word  "willfully,"  meant  that  the  crossing 
was  intentionally  obstructed,  and  not  accident- 
ally. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7468-7481,  7835-7836.] 

2.  SAMB— iNSntTJCTlONS. 

The  use  of  the  words  "to  wit,  thirty  min- 
otes."  in  an  instructiou  on  the  trial  of  a  rail- 
road company  for  obstructing  a  street  crossing 
far  an  unreasonable  length  of  time,  was  not 
prejudicial  error,  as  determining  what  was  a  rea- 
Kinable  time  in  which  to  clear  the  crossing,  in- 
stead of  leaving  that  question  to  the  jury,  where; 
nnder  the  evidence,  the  jury  could  not  have  been 
aisled,  and  especially  when  considered  in  connec- 
tion with  another  instruction,  which  left  to  the 


jury  the  whole  matter  as  to  the  reasonableness 
of  the  time  and  the  necessity  to  obstruct  the 
crossing  to  make  repairs. 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty. 

"Not  to  be  officially  reported." 

The  Louisville  &  Nashville  Railroad  Com- 
pany was  convicted  of  obstructing  a  street 
crossing  for  an  unreasonable  length  of  time, 
and  it  appeals.    Affirmed. 

J.  I.  Blanton  and  Benjamin  D.  Warfleld, 
for  appellant  Jas.  Breathitt,  Atty.  Gea,  and 
Tom  B.  McGregor,  Asst  Atty.  Gen.,  for 
the  Commonweaitb. 

NUNN,  J.  Appellant  appeals  from  a  judg- 
ment against  it  for  blocking  a  street  cross- 
ing In  the  city  of  Cyntbiana  for  an  unreason- 
able length  of  time.  The  material  part  of 
the  Indictment  upon  which  It  was  found  is 
as  follows:  "The  Louisville  &.  Nashville  Rail- 
road Company,  an  incorporated  company  un- 
der the  laws  of  the  state  of  Kentucky,  on  the 
8th  day  of  September,  1907,  in  the  county 
and  state  aforesaid,  and  before  finding  of 
this  indictment,  did  unlawfully  and  willfully 
suffer,  permit,  and  cause  a  train  of  cars  imder 
the  control,  management,  and  directions  of 
said  company  to  obstruct  a  public  highway 
in  the  city  of  Gynthlana  by  placing  and  caue- 
Ing  to  be  placed  a  train  of  cars  of  a  freight 
train  upon  and  across  a  public  highway 
known  as  the  'Oddvllle  Road'  In  the  said  town 
of  Cynthlana,  and  between  Church  street 
and  Walnut  street  in  said  town,  and  suffer- 
ing, permitting,  and  causing  said  train  of 
cars  to  remain  and  obstruct  said  highway 
for  an  unnecessary  and  unreasonable  time,  to 
wit,  for  80  minutes,  to  the  common  nuisance 
of  May  Ammerman,  Mrs.  S.  A.  Mickey  there 
and  then,  and  all  good  citizens  there  and 
then  In  the  neighborhood,  passing,  repassing, 
and  residing  and  being,  and  then  and  there 
having  the  right  to  pass,  repass,  reside, 
and  be." 

Appellant  asks  a  reversal,  first,  for  the 
reason  that  it  was  charged  that  It  "willful- 
ly" obstructed  the  crossing,  and  there  was 
no  proof  to  sustain  the  charge  that  it  was 
"willfully"  done.  This  word  was  used  in 
the  indictment  as  meaning  that  it  was  in- 
tentionally done,  and  not  accidentally.  It 
was  proven  without  contradiction  that  this 
train  of  cars  was  Intentlonaily  permitted  to 
remain  across  ttie  street  for  a  period  from  30 
to  40  minutes,  preventing  the  passage  of 
25  or  30  persons,  who  had  assembled  there, 
for  that  length  of  time.  The  defense  of  ap- 
pellant was  that  this  was  caused  by  accident 
which  it  could  not  avoid.  The  stopping  of  this 
train  across  the  street  was  caused  by  the  pull- 
ing out  of  a  drawhead  in  one  of  the  cars 
near  the  rear  end  of  the  train,  which  was 
south  of  the  crossing.  The  engine  and  a 
considerable  portion  of  the  train  were  north 
of  the  crossing.  The  conductor  testified  that 
he  could  not  prevent  the  blocking  of  the  cross- 
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Ing,  for  tbe  reason  that  he  sent,  as  he  was  re- 
quired to  do  by  the  rules  of  the  company, 
the  front  brakeman  up  tb^  road  ahead  of 
the  train,  and  the  other  brakeman  to  the 
rear,  for  the  purpose  of  protecting  his  train, 
and  that  it  left  no  one  but  himself  to  repair 
the  damage  to  the  train.  He  did  not  explain 
why  he  did  not  cut  the  crossing  and  let  the 
engine  move  up  and  make  an  opening  at  the 
crossing  while  he  was  repairing  the  damage, 
or  why  be  did  not  call  upon  the  fireman  to 
aid  him  do  so.  Tbe  station  in  Cynthlana 
was  about  one  block  ahead  of  the  engine 
when  it  stopped.  This  station  was  a  signal 
station,  and  no  train  had  the  right  to  pass 
it  without  a  signal  given  by  tbe  agent  at  the 
station  authorizing  it  to  do  so.  Tbe  front 
brakeman  testified  that  he  only  went  to  that 
station  to  protect  his  train. 

Appellant  objected  to  the  use  of  the  words, 
"to  wit,  thirty  minutes,"  for  the  reason,  its 
counsel  says,  that  by  this  language  the  court 
determined  what  was  a  reasonable  time  In 
wbicta  to  clear  the  crossing,  and  the  ques- 
tion should  have  been  left  to  the  jury.  The 
use  of  the  these  words  In  the  instruction  we 
presume  was  caused  by  tbe  court  copying 
them  from  the  Indictment  inadvertently,  and 
would  have  been  a  prejudicial  error  but  for 
tbe  fact,  under  the  evidence,  the  jury  could 
not  have  been  misled,  and  especially  when 
considered  with  instruction  No.  3,  which  is 
as  follows:  "If  you  believe  from  tbe  evidence 
that  by  reason  of  an  accident  to  the  train 
at  the  time  and  place  mentioned  In  the  evi- 
dence It  was  necessary  to  obstruct  said  high- 
way In  order  to  make  the  necessary  repairs 
on  said  train,  and  further  believe  from  tbe 
evidence  ttaat  the  defendant,  its  agents  and 
employes,  did  not  obstruct  said  highway 
longer  than  It  was  reasonably  necessary  un- 
der tbe  circumstances  to  make  the  necessary 
repairs,  tbe  law  is  for  the  defendant,  and  it 
should  be  acquitted."  Under  this  instruction 
the  whole  matter  was  left  to  the  Jury  as  to 
the  reasonableness  of  time,  and  whether  or 
not  it  was  necessary  to  obstruct  the  crossing 
to  make  the  repairs. 

Finding  no  error  prejudicial  to  the  sub- 
stantial rights  of  appellant,  the  Judgment  is 
affirmed. 


THOMAS  V.   HOBBS'   Ex'r. 
(Court  of  Appeals  of  Kentucky.    Sept.  25,  1908.) 

1.  Witnesses— Teansaction  with  DscsnENT. 

On  a  claim  against  decedent's  estate  for 
services  rendered  her,  claimant  could  not  testify 
as  to  anything  that  occurred  between  her  and 
decedent. 

[Ed.  Note.— For  cai>e8  In  point,  see  Cent  Dig. 
vol.  60,  Witnesses,  §  582.] 

2.  EXEOUTOBS  AND  ADUINIBTBATOBS— CLAIMS— 

Pebsonal  Sebvicbb. 

A  claim  against  an  estate  for  caring  for  de- 
cedent for  two  years  preceding  her  death  Is  not 
established,  where  it  does  not  appear  that  she 
ever  expected  to  pay  for  the  services,  or  that  the 
circumstances  were  such  that  claimant  was  war- 
ranted in  expecting  compensation,  though  claim- 


ant cared  for  decedent  faithfully;  they  having 
lived  together  for  22  years  in  family  relation, 
decedent  having  paid  the  greater  part,  if  not  all, 
of  the  family  expenses  for  manv  years,  and 
claimant  never  having  asserted  a  claim  for  serv- 
ices during  decedent's  lifetime. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dif^ 
vol.  22,  Executors  and  Administrators,  {  903.1 

Appeal  from  Circuit  Court,  Nelson  County. 

"Not  to  be  officially  reported." 

Action  by  Alice  M.  Thomas  against  Mar- 
garet B.  Hobbs'  Executor.  From  a  Judg- 
ment disallowing  tbe  claim,  claimant  ap- 
peals.   Affirmed. 

Geo.  S.  &  Jno.  A.  Fulton,  for  aiqpellant  J. 
D.  WlckllfTe,  for  appellee. 

HOBSON,  J.  Margaret  B.  Hobbs  died  in 
Nelson  county,  about  86  years  of  age,  leav- 
ing an  estate  worth  about  $12,000  or  |15,000. 
She  had  no  children,  and  made  a  will  by 
which  she  disposed  of  her  estate.  After  her 
death  Alice  M.  Thomas  asserted  a  claim 
against  her  estate  for  nursing  and  taking 
oare  of  her  at  $200  a  year  for  the  five  years 
preceding  her  death,  amounting  in  all  to  $1,- 
OOOl  The  claim  was  controverted  by  tbe  ex- 
ecutor, and,  proof  being  taken,  was  disal- 
lowed by  the  drcnlt  ooort  Mrs.  Thomas 
appeals. 

Some  22  years  before  Mrs.  Hobbs'  death, 
and  soon  after  Mrs.  Thomas  was  married, 
she  and  her  husband  went  to  live  with  Mrs. 
Hobbs  In  her  home;  the  arrangement  appar- 
ently being  that  Mrs.  Thomas  and  her  hus- 
band would  board  Mrs.  Hobbs  for  the  use 
of  her  home.  They  lived  there  In  this  way 
until  Mr.  Tliomas  died,  about  15  years  later; 
and  after  his  death  Mrs.  Hobbs  and  Mrs. 
Thomas  continued  to  live  there  together  un- 
til Mrs.  Hobbs'  death,  about  7  years  after- 
ward. During  the  life  of  Mr.  Thomas,  Mrs. 
Hobbs  paid  some  of  the  family  expenses,  and 
after  his  death  the  weight  of  the  evidence 
shows  that  she  paid  the  greater  part,  if  not 
ail,  of  the  family  expenses.  The  family  con- 
sisted of  herself  and  Mrs.  Thomas  and  an 
old  family  servant,  who  did  the  cooking  and 
lived  in  a  cabin  near  the  bouse;  her  daugh- 
ter and  her  daughter's  child  being  there 
with  them  more  oir  less  of  the  time.  Mrs. 
Thomas  was  a  dressmaker  by  trade,  and  fol- 
lowed her  business  of  dressmaking.  Mrs. 
Hobbs  was  a  fairly  well  preserved  old  lady 
for  her  age.  Four  or  Ave  years  before  her 
death  she  had  a  spell  of  grippe,  from  which 
she  was  quite  sick  for  about  two  months. 
Three  years  after  this  she  had  another  at- 
tack of  sickness;  but  this  did  not  last  very 
long,  and  in  her  final  sickness  she  was  sick 
something  like  three  weeks.  Beside  these 
attacks,  she  had  minor  attacks  from  time  to 
time.  During  all  of  these  spells  Mrs.  Thom- 
as waited  upon  her  and  took  care  of  her 
with  commendable  faithfulness.  But  the 
proof  utterly  fails  to  show  that  there  was 
any  expectation  on  the  part  of  Mrs.  Hobbs 
to  pay  Mrs.  Thomas  for  her  services,  or  that 
the  circumstances  under  which  the  services 
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were  randered  were  such  as  to  warrant  any 
expectation  on  the  part  of  Mrs.  Thomas  that 
she  wonld  be  paid.  She  cannot  testify  as  to 
anything  that  took  place  between  her  and 
Mrs.  Hobbs,  and  no  other  witness  testifies  to 
any  facts  from  which  a  promise  to  pay  for 
these  serylces  can  be  inferred.  The  two  la- 
dles had  lived  together  as  one  family  for 
22  years;  and  after  Mr.  Thomas'  death  It 
is  evident  that  Mrs.  Thomas  was  in  straight- 
ened circumstances. 

There  is  no  more  reason  why  Mrs.  Thomas 
should  be  paid  for  the  last  6  years'  services 
than  for  the  previous  years.  ITiey  lived  to- 
gether as  one  family  during  the  last  5  years, 
Just  as  they  had  lived  before.  Mrs.  Hobbs, 
as  shown  by  the  weight  of  the  evidence,  not 
only  bore  the  expenses  of  the  family,  and 
thus  gave  Mrs.  Thomas  a  home,  but  she  was 
a  person  who  did  not  malie  debts.  She  paid 
for  everything  as  she  went,  and  the  proof 
leaves  no  doubt  In  our  minds  that,  If  she 
had  understood  that  Mrs.  Thomas  was  assert- 
ing a  claim  against  her  for  services,  It  would 
bave  been  settled  then  and  there,  and  the 
existing  arrangement  would  have  been  brok- 
en up.  The  facts  shown  by  the  proof  are  suf- 
ficient to  raise  a  presumption  that  the  serv- 
ices sued  for  were  rendered  by  one  membf'r 
of  the  family  to  another,  without  any  expec- 
tation of  a  charge  being  made  therefor,  and 
no  reason  Is  shown  why  the  claim  for  the 
services  was  not  presented  to  Mrs.  Hobbs  In 
ber  lifetime;  and  manifestly  the  entire  claim, 
except  for  the  services  In  the  last  sickness, 
could  have  been  so  presented.  Under  all 
the  evidence  we  conclude  that  the  circuit 
oonrt  properly  disallowed  the  claim. 

Judgmoit  aflarmed. 


COMMONWEALTH  v.  CONWAT. 
(Court  of  Appeals  of  Kentucky.    Sept  25, 1908.) 
iNTOxicATrNe   LiQuoBS— Offznses  — Rkntins 

BOOU  FOB  UNIiAWrUI,  Salk. 

Under  Ky.  St  1903,  §  2567,  penalizing  one 
who  IcnowiDgly  rents  a  room  to  another  in 
which  spirituous  liquors  are  sold  in  Tiolation  of 
the  local  option  law,  the  knowledge  of  the  land- 
lord which  makes  him  liable  is  not  alone  in  rent- 
ing the  room,  or  in  the  fact  that  after  the  rent- 
ing he  knows  that  the  tenant  is  using  the  room 
for  the  illegal  sale  of  liquor,  but  in  knowing, 
when  he  rents  the  room,  that  such  use  is  to  be 
made  of  it 

Am>eal  from  Circuit  Court,  Marlon  County. 

"Not  to  be  officially  reported." 

B.  T.  Conway  was  indicted  for  a  violation 
of  Ky.  St  1903,  {  2557,  peualizing  one  who 
knowingly  rents  a  room  to  another  in  which 
spirituous  liquors  are  sold  In  violation  of 
the  local  option  law.  From  a  judgment  dis- 
missing the  Indictment  oa  demurrer,  the  com- 
monwealth appeals.    Affirmed. 

Jas.  Breathitt,  Atty.  Gen.,  Tom  B.  McGreg- 
or. Asst  Atty.  Gen.,  and  R.  J^  Durham,  for 
the  Commonwealth.  John  McChord,  for  ap- 
pellee. 


O'REAR,  C.  J.  Appellee,  owner  of  a  house 
which  was  situated  In  local  option  territory, 
was  Indicted  for  violating  section  2557,  Ky. 
St  1903,  penalizing  one  who  "knowingly  fur- 
nishes and  rents  a  room  to  another  in  which 
spirituous  liquors  are  sold  in  a  territory 
where  the  local  option  law  was  in  force,  In 
violation  of  said  local  option  law."  The  in- 
dictment charges  that  appellant  did  "unlaw- 
fully" furnish  and  rent  a  room  to  one  Put- 
nam In  a  territory  where  the  local  option 
law  was  in  force,  and  that  appellant  "knew 
said  Putnam  was  selling  spirituous  liquors, 
to  wit,  whisky.  In  said  room  so  furnished 
and  rented,"  in  violation  of  the  local  option 
statutes.  The  Indictment  was  held  bad  on 
demurrer,  and  the  commonwealth  has  ap- 
pealed from  the  Judgment  dismissing  it  on 
that  ground. 

It  may  be  conceded  that  it  is  within  the 
competency  of  the  state  to  make  the  owner 
of  real  property  liable  for  its  use  for  Illegal 
purposes  by  the  tenant;  but  such  is  not  the 
statute  In  this  case.  The  Legislature  has 
gone  no  further  than  to  make  punishable  the 
renting  of  a  tenement  for  the  illegal  sale  of 
liquors  in  certain  territory,  where  the  owner 
knew,  when  he  contracted,  that  such  was 
the  use  to  which  it  was  to  be  put  While 
the  sentence  in  the  statute  does  not  ex- 
press with  grammatical  accuracy  the  idea 
of  the  owner's  liability  if  he  lets  his  prem- 
ises to  l>e  nsed  for  the  illegal  purpose  with 
knowledge  at  the  time  of  the  renting  that 
such  is  its  intended  use,  we  gather  such  to 
be  the  legislative  intent  from  the  context  of 
the  whole  section.  A  renting  could  scarce- 
ly be  otherwise  than  knowingly  done.  It 
is  a  contract,  in  which  the  assent  of  the 
mind  of  each  party  to  it  is  an  essential.  The 
adverb  "knowingly"  must  be  referable,  then, 
to  some  other  word  or  clause  than  renting 
or  furnishing  the  room  or  house.  The  object 
of  the  Legislature  was,  we  think,  to  reach 
that  class  of  landlords  who  enter  into  the 
outlawed  business  by  furnishing  one  of  the 
necessary  means  for  carrying  it  on,  namely, 
the  house  or  room  in  which  it  is  to  be  con- 
ducted. The  knowledge  of  the  landlord  that 
makes  him  criminally  a  party  to  the  illegal 
transaction  is  not  alone  in  renting  the  house. 
Nor  could  it  well  be  in  the  fact,  after  the 
renting  (which  might  t>e  otherwise  perfectly 
legal),  that  the  tenant  put  the  premises  to 
an  Illegal  use.  It  is  true  tliat,  if  property  is 
rented  for  one  use,  the  tenant  cannot  apply 
it  to  a  wholly  different  use  without  forfeiting 
his  lease;  and  In  such  case,  if  the  landlord, 
after  knowledge  of  the  wrongful  perversion 
by  bis  tenant,  suffers  the  tenancy  to  continue, 
and  the  illegal  traffic  be  continued  in  it  by 
his  tenant,  the  case  might  fall  within  the 
statute  being  considered.  But  there  is  no 
such  allegation  in  this  Indictment.  So  we 
conclude  that  the  purpose  of  the  legislation 
in  question  was  to  lllegnlize  the  renting  of 
the  property  for  the  unlawful  traffic  In  Uq- 
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uors  in  local  option  territory;  the  landlord 
knowing,  wben  he  leased  it,  tbat  such  was 
to  be  Its  use. 

Some  states  liave  legislated  upon  this  snb- 
Ject  more  stringently  than  Kentucky  baa. 
They  make  leases  voidable  where,  subsequent 
to  their  execution,  the  tenant  puts  them  to 
use  as  places  for  the  illegal  sale  ot  llauora. 
Macbias  Hotel  Co.  t.  Fisher,  56  Me.  321; 
OConnell  v.  McGrath,  14  Allen  (Mass.)  289; 
Zlnk  V.  Grant,  25  Ohio  St.  352;  Feret  ▼. 
Hill,  16  C.  B.  207;  Goelet  t.  Lawor,  16 
Misc.  Rep.  69,  87  N.  Y.  Supp.  691;  Pres- 
cott  T.  Kyle,  103  Mass.  381.  And  in  those 
Jurisdictions  the  courts  bold  tbat  the  land- 
lord may  be  punished  who  rents  or  suffers 
bis  property  to  be  so  used.  That  is  because, 
as  seems  likely,  that  the  law  gives  the  land- 
lord a  continued  control  over  his  premises 
as  to  such  uses  in  spite  of  bis  contract  But 
there  Is  no  such  statute  In  this  state ;  and  at 
the  common  law  such  use  by  the  tenant  for 
Illegal  purposes  does  not  avoid  the  lease,  and 
consequently  does  not  give  the  landlord  the 
right  to  re-enter.  Miller  v.  Forman,  37  N.  J. 
Law,  55.  If  the  tenant  were  a  druggist,  we 
may  say,  and  if,  having  rented  the  house  in 
question  for  a  drug  store,  yet  the  tenant  un- 
lawfully sold  liquors  therein,  the  main  busi- 
ness for  which  he  rented  the  property  would 
not  necessarily  be  abandoned,  and  the  land- 
lord, without  some  reservation  in  the  con- 
tract of  a  right  to  declare  the  lease  at  an 
end,  would  have  no  control  over  the  matter. 
The  Legislature  has  not  yet  said  that  the 
owner  is  to  be  responsible  for  the  use  to 
which  his  premises  are  put,  without  his 
knowledge,  when  leasing  It,  tiiat  it  was  to 
be  so  used. 

The  offense  denounced  by  ■  section  2557, 
Ky.  St,  supra,  is  entirely  different  from 
those  made  by  sections  2571  and  2572,  Ky. 
St ;  the  latter  sections  being  aimed  at  the 
"person  in  possession"  of  premises  in  which 
liquors  are  illegally  sold  in  local  option  ter- 
ritory, npon  the  idea  that  the  one  in  posses- 
sion of  property  has  complete  control  over 
its  ose  by  himself  and  all  others.  We  think 
the  indlotment  in  this  case  did  not  state  a 
public  offense. 

The  Judgment  is  therefore  affirmed. 


FIBIiE  V.  ORABB. 

(Court  of  Appeals  of  Kentucky.     Sept  26, 
1908.) 

Bankbuptcy— Effect  of  Discbabqe  —  Fail- 
UBE  to  List  CBEniToa. 

Under  Bankr.  Act  July  1,  18,98,  a  541,  | 
7,  30  Stat.  548  (U.  S.  Comp.  St  1901.  p.  3425), 
requiring  the  bankrupt  to  submit  with  his  peti- 
tion a  list  of  bis  creditors,  Bhowing  their  resi- 
dence, if  known,  and  the  amount  due  to  each, 
and  section  17,  providing  that  a  discharge  in 
bankruptcy  shall  release  a  bankrupt  from  his 
debts,  except  such  as  have  not  been  duly  sched- 
uled, bankrupt  having  purchased  property  of 
the  widow  of  D.  M.  F.,  and,  on  her  death,  the 


notes  given  by  bankrupt  for  deferred  payments 
having  been  divided  between  her  daughters,  to 
the  knowledge  of  bankrupt  and  he  having  listed 
such  liability  as  an  indebtedness  to  "D.  M.  F. 
estate,"  and  such  daughters  having  had  no  no- 
tice or  knowledge  of  pendency  of  the  bankrupt- 
cy proceedings — the  discharge  did  not  release 
bankrupt  from  liability  on  the  notes. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  i  776.] 

Appeal  from  Circuit  Court,  Henry  County. 

"To  be  officially  reported." 

Action  by  Sarah  Flble  against  W.  L.  Crabb. 
Judgment  for  defendant  Plaintiff  appeals. 
Reversed  and  remanded. 

W.  O.  Bradley,  for  appellant  W.  8.  Pryor. 
for  appellee. 

O'REAR,  C.  J.  W.  L.  Crabb  and  D.  M. 
Flble  were  partners  in  a  whisky  distillery  In 
the  70*8  and  later.  They  Incorporated  their 
business,  the  stock  to  have  issued  equally  to 
each  of  them ;  but  before  the  shares  were  ac- 
tually issued  and  delivered  D.  M.  Flble  died. 
By  his  will  he  bequeathed  the  stock  to  his 
widow,  Harriett  Flble.  CertlBcates  were  sub- 
sequently issued  to  her  by  the  corporation, 
and  delivered  by  Crabb.  Liater  she  sold  her 
shares  to  appellee,  Crabb,  for  about  $15,000, 
about  $12,000  of  which  was  deferred  and  rep- 
resented by  certain  notes  now  sued  npon  in 
this  action.  Crabb  made  small  payments  on 
the  notes  from  time  to  time.  Harriett  Fible 
died  intestate  at  Chicago.  Her  two  daughters 
were  her  only  heirs.  One  of  them  adminis- 
tered upon  her  estate,  and  the  Crabb  notes 
were  divided  t)etween  them.  He  was  appris- 
ed of  the  fact  of  their  ownership.  Besides, 
he  was  on  intimate  terms  of  acquaintance 
with  them,  knew  their  post-offlce  addresses, 
and  received  letters  from  them  and  wrote  let- 
ters to  them  on  the  subject  of  these  notes, 
making  a  number  of  small  payments  on  them 
to  the  two  daughters.  In  1903  appellee,  hav- 
ing some  years  previously  made  a  deed  of  as- 
signment of  all  bis  property  for  the  benefit 
of  his  creditors,  filed  his  petition  in  the  Unit- 
ed States  District  Court  for  Eastern  District 
of  Kentucky  to  be  discharged  of  his  debts 
and  liabilities.  In  his  schedules  be  listed 
among  his  liabilities  as  follows:  "D.  M. 
Flble  estate,  Chicago,  111.,  $12,000."  Notice 
was  mailed  to  that  address,  but  neither  ap- 
pellant nor  her  sister  (who  were  the  two 
daughters  of  thp  late  Mrs.  Harriett  Flble)  re- 
ceived the  notice,  nor  had  any  notice  or 
knowledge  of  the  pendency  of  ithe  bankruptcy 
proceedings.  Appellant  recently  sued  appel- 
lee to  recover  Judgment  upon  the  notes  which 
she  held,  and  which  had  been  assigned  to 
her  by  the  administrator  of  Harriett  Fible. 
Appellee  relied  on  bis  discharge  in  bankrupt- 
cy. The  question  is:  Was  the  debt  sued  on 
sufficiently  scheduled  in  the  bankrupt's  pro- 
ceedings to  bring  It  within  the  benefit  of  the 
statute? 

Bankr.  Act  July  1,  1898,  c.  641,  {  7,  30  Stat 
548  (U.  S.  Comp.  St.  1901.  p.  3425),  requires 
the  bankrupt  to  submit  with  bis  petition  "a 
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list  of  bis  creditors,  showing  their  residence, 
If  Imown,  if  nnknown  that  fact  to  be  stated, 
the  amounts  dne  to  each  of  them,  the  con- 
sideration thereof,"  etc.  And  by  section  17 
(page  3428)  it  Is  provided:  "A  discharge  in 
bankruptcy  shall  release  a  bankrupt  from 
all  his  prorable  debts  except  such  as  (1)  are 
due  as  a  tax  levied  by  the  United  States,  the 
state,  county,  district  or  municipality  In 
which  he  resides;  (2)  a  Judgment  in  action 
for  frauds  or  obtaining  property  under  false 
pretenses  or  false  representations,  or  for 
willful  and  malicious  injuries  to  the  person 
or  property  of  another ;  (3)  or  have  not  been 
duly  scheduled  In  time  for  proof  and  allow- 
ance, with  name  of  the  creditor  if  known  to 
the  bankrupt,  unless  such  creditor  bad  notice 
or  actual  knowledge  of  the  proceedings  in 
bankruptcy."  The  benefits  of  the  statute  can 
be  had  only  by  a  compliance  with  its  condi- 
tions. A  discharge  Is  obtainable  from  prov- 
able debts  by  "duly  scheduling"  such  debts, 
which  is  to  list  the  creditors,  showing  their 
residence.  If  known,  and.  If  unknown,  to 
state  that  fact  It  Is  allowed,  we  see,  that 
the  debtor  may  not  know  his  creditor's  resi- 
dence, or  where  be  may  be  expected  to  be 
found,  but  It  is  not  allowed  that  the  cred- 
itor's name  be  omitted  from  the  list  at  all. 
The  statute  is  specific  in  its  declaration  that, 
"unless  the  name  of  the  creditor  is  given," 
the  discharge  shall  not  operate  upon  his 
claim,  unless  he  had  actual  knowledge  or  no- 
tice of  the  proceedings.  The  bankrupt  law 
was  designed  to  relieve  overwhelmed  debtors 
from  their  liabilities,  if  they  but  freely  and 
truly  surrendered  all  their  property,  saving 
exemptions,  to  all  their  creditors.  Unless 
they  should  be  c<nnpelled  to  give  a  correct 
list  of  all  tbelr  creditors,  so  that  they  might 
be  brought  into  the  proceedings  by  the  court. 
It  might  happen,  and  frequently  would,  that 
the  debtor  would  not  give  a  correct  list  of 
all  his  property.  The  unworthy  would  thus 
nse  the  statute,  passed  for  the  benefit  of  the 
nnfortunate,  as  the  means  of  i)erpetrating  a 
fraud  upon  his  creditors.  No  one  else  is  so 
apt  to  know  all  a  man's  property  as  his  cred- 
itors are.  All  his  creditors  are  required  to 
be  named,  else  by  selecting  such  as  be  knew 
were  Ignorant  of  his  property,  and  omitting 
snch  as  had  knowledge  of  it,  the  debtor  could 
still  work  a  fraud  on  his  creditors,  and  make 
the  law  and  its  machinery  the  means  of  doing 
it.  So  the  statute  wisely  requires  the  bank- 
rupt, as  a  condition  precedent  to  obtaining  a 
discharge  from  his  debts,  that  he  shall  name 
all  his  creditors,  and  as  to  such  as  not  named 
(nnless  they  themselves  had  notice)  the  dis- 
charge shall  not  operate  to  discharge  their 
claims.  The  statute  ought  to  be  applied 
strictly,  else  its  real  purpose  will  be  but  an 
Incident  of  Its  existence,  while  Its  perversion 
to  Ignoble  ends  will  be  its  main  use.  We 
find  that  appellee  did  not  list  appellant  as  a 
creditor.  The  listing  of  "D.  M.  Flble  estate, 
Chicago,  112,000,"  was  not  enough.    D.  M. 
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Flble's  estate  was  not  bis  creditor,  and  bad 
never  been.  Whether  appellee  made  an  er- 
ror, dne  to  mlsrecollectlon  in  making  out  bis 
list,  as  we  think  likely,  or  whether  be  de- 
signedly omitted  the  name  of  appellant,  is 
not  material.  His  good  faith,  or  lack  of  It, 
does  not  affect  the  question,  as  the  statute 
makes  no  allowance  on  account  of  mistakes. 
Appellant's  name  not  being  given  In  the  list 
filed  with  appellee's  petition  In  bankruptcy, 
the  benefits  of  that  act  as  to  ber  claim,  by 
the  express  exception  of  the  statute,  do  not 
apply,  and  her  claim  is  unaffected  by  those 
proceedings. 

There  was  an  effort  made  to  show  that  ap- 
pellant bad  actual  notice  of  the  pendency  of 
the  proceedings.  Mr.  A.  D.  Hudson  testified 
that,  while  she  was  visiting  bis  home  in  1905, 
he  discussed  with  her  the  bankruptcy  proceed- 
ings. Appellant  denied  the  fact.  But,  wheth- 
er one  or  the  other  was  mistaken  or  mls- 
temembered,  the  matter  is  immaterial,  as  ap- 
pellee was  discharged  in  bankruptcy  In  March, 
1908,  and  there  Is  no  evidence  to  show  she 
had  any  knowledge  or  notice  of  the  proceed- 
ing before  that  date.  The  Judgment  should 
have  been  in  appellant's  favor. 

Reversed  and  remanded  for  proceedings 
consistent  herewith. 


ADAMS  EXPRESS  OO.  ▼.  COMMON- 
WEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept.  23, 1908.) 

1.  iHToxiCATino  LzqiroKB— Dblivkbino  Iiiq- 
U0B8  INTO  Local  Option  Tkbbitobt— Or- 
rENSES— Indictment. 

An  indictment  alleging  that  accused  was  a 
common  carrier,  an  incorporated  or  joint-stock 
company,  and  that  it  brouifht  and  delivered  liq- 
uor into  a  local  option  territory  to  another  than 
a  licensed  physician  or  druggist,  charged  a  vio- 
lation of  Acts  1906,  p.  320,  c  63,  probibiUng 
persons  from  delivering  liquors  into  a  local  op- 
tion territory,  providM  that  individualB  may 
bring  into  such  territory  on  their  own  person, 
or  as  their  personal  baggage,  such  liquors,  and 
provided  the  act  shall  not  apply  to  licensed 
physicians  or  druggista  to  whom  carriers  may 
deliver  such  goods,  etc.,  and  it  snflSciently  nega- 
tived   the   provisos. 

[E<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  U  228,  245.] 

2.  Indictment  and  Infobmation— STAxnroBT 
Offenses. 

An  indictment  under  a  statute  whose  en- 
acting clause  contains  exceptions  must  negative 
such  exceptions,  but  need  not  do  so  in  the  terms 
of  the  statute,  provided  the  whole  indictment 
leaves  no  doubt  that  accused  does  not  belong 
to  the  excepted  class. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §g  295- 
29a] 

3.  Intoxicating  Liquobs  —  BsiNoiNa  Liq- 
uoBs  into  Looai.  Option  Tebritobt— Of- 
fenses—Evidbncb—Suffioiknot. 

On  a  trial  of  an  express  company  for  bring- 
ing and  delivering  spirituous  liquon  into  local 
option  territory,  evidence  held  to  justify  a  find- 
ing that  the  company  or  its  agents  knew  or  had 
reason  to  know  that  the  package  delivered  con- 
tained intoxicating  liquors,  justifying  a  convic- 
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tion,  though,  if  the  agents  were  actually  de- 
ceived and  acted  in  good  faith,  the  ccHnpany 
would  not  be  liable. 

4.  Cabbiebs— Conduct  of  Business— Noticb 
TO  Agent. 

Carriers  must  obey  the  law,  and  their 
agents  must  exercise  the  same  kind  of  judgment 
in  the  employer's  business  as  if  doin^  business 
for  themselves,  and  what  would  convince  them 
that  a  certain  fact  exists  is  notice  to  the  car- 
rier of  the  existence  thereof,  so  that  agents 
must  act  on  knowledge,  probabilities,  informa- 
tion, and  judgment  and  infer  facts  as  men  gen- 
erally do  in  similar  matters  when  acting  for 
themselves. 

5.  Intoxicatino  LiiquoBS  —  Bbinoinq  tiiQ- 

UOBS    INTO    LOCAX    OPTION    TBBBITOBT— OJT- 
FEN81C8— iNSTBUCnONS. 

An  instruction  on  the  trial  of  an  express 
company  for  bringing  liquor  into  local  option 
territory,  in  violation  of  Acts  1906,  p.  320,  c. 
63,  that  if  the  jury  believed  that  the  company's 
agents  receiving  and  bringing  the  box  of  liq- 
uor into  the  territory  and  in  delivering  the  same 
to  a  person  there  acted  in  good  faith,  believing 
the  box  contained  something  other  than  whisky, 
they  should  find  the  company  not  guilty,  was 
more  favorable  to  the  company  than  it  was 
entitled  to,  for,  in  addition  to  the  good  faith,  the 
agents  must  act  with  ordinary  caution. 

6.  Same— iNePBCTioN  of  Goods. 

Where  a  carrier  has  reasonable  suspicion 
that  a  shipper  is  at-tempting  to  use  its  vehicle 
to  violate  the  law,  it  ought  to  require  enough 
evidence  of  the  legality  of  the  shipment  to  satisfy 
a  reasonably  prudent  mind  that  the  suspicion  is 
not  well  founded,  though,  in  the  absence  of 
statutory  right  of  inspection,  a  carrier  is  not 
bound  to  have  more  knowledge  than  he  has  no- 
tice of. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Iiiquors,  $  148.] 

7.  Sake. 

Acts  1906,  p.  320,  c.  63,  prohibiting  any 
person  from  delivering  liquor  into  local  option 
territory,  is  not  enacted  for  the  benefit  of  com- 
merce, but  aims  to  protect  people  from  the  vices 
of  an  article  of  commerce  deemed  an  evil,  and 
the  legislation  is  anti-commercial,  and,  where  a 
carrier  knows  that  an  article  is  contraband,  it 
most  be  rejected  no  matter  what  the  shipper 
may  say  to  the  contrary. 

Appeal  from  Circuit  Court,  Washington 
County. 

"To  be  officially  reported." 

The  Adams  Express  Company  was  con- 
victed of  bringing  spirituous  liquors  into 
local  option  territory,  and  it  appeals.  Af- 
firmed. 

John  W.  Lewis  and  Lawrence  Maxwell, 
for  appellant  James  Breathitt,  Atty.  Gen., 
and  Tom  B.  -McGregor,  Asst  Atty.  Gen.,  for 
the  Commonwealth. 

O'REAR,  C.  J.  Appelljint,  a  common  car- 
rier, was  Indicted  and  convicted,  charged 
with  the  statutory  offense  of  bringing  and 
delivering  spirituous  liquors  Into  local  op- 
tion territory  to  another  than  a  licensed 
physician  or  druggist.  The  Indictment  was 
drawn  under  Acts  1906,  p.  320,  c.  63,  which 
makes  it  unlawful  for  "any  person  or  per- 
sons, Individual  or  corporation,  public  or 
private  carrier  to  bring  into,  transfer  to 
other  person  or  persons,  corporations,  carrier 
or  agent,  deliver  or  distribute,  in  any  county. 


district,  precinct,  town  or  dty,  where  the 
sale  of  intoxicating  liquors  has  been  prohib- 
ited or  may  be  prohibited,  whether  by  special 
act  of  the  General  Assembly,  or  by  vote  of 
the  people  under  the  local  option  law.  •  *  • 
Provided  individuals  may  bring  Into  such 
district,  upon  their  person  or  as  their  per- 
sonal baggage,  and  for  their  private  use, 
such  liquors  in  quantity  not  to  exceed  one 
gallon:  and  provided,  the  provisions  of 
this  act  shall  not  apply  to  licensed  physi- 
cians or  druggists,  to  whom  any  public  car- 
rier may  deliver  such  goods.  In  unbroken 
packages,  in  quantity  not  to  exceed  fire  gal- 
lons at  any  one  time." 

Appellant  argues  that  the  indictment  is 
bad  on  demurrer  because  it  does  not  neg- 
ative all  the  provisos  of  the  act  It  did 
charge  that  the  person  to  whom  the  liquor 
was  delivered  was  not  a  licensed  physidan 
or  druggist ;  but  it  did  not  say  that  the  liq- 
uor was  not  brought  into  the  local  option 
territory  by  the  defendant  upon  its  person, 
or  as  its  personal  baggage,  for  its  own  use 
and  in  a  quantity  not  more  than  one  gallon. 
Nor  was  It  necessary  to  have  so  pleaded  in 
terms.  The  Indictment  alleges  that  the  ac- 
cused was  a  common  carrier,  an  incorporat- 
ed or  Joint-stock  company.  Such  a  person, 
being  purelv  artificial,  was  not  intended  to 
be  embraced  in  the  exception  just  alluded 
to,  but  that  exception  was  designed  for  the 
benefit  of  natural  persons  only.  An  artificial 
person  cannot  have  personal  baggage  any 
more  than  It  could  drink  the  liquor.  So  that, 
while  the  general  rule  may  be  that,  in  draft- 
ing an  Indictment  under  a  statute  whose  en- 
acting clause  contains  exceptions,  the  In- 
dictment must  negative  such  exceptions,  it 
is  not  necessary  to  do  so  in  the  terms  of  the 
statute,  provided  the  whole  indictment  does 
so  in  language  that  leaves  no  doubt  that 
the  accused  does  not  belong  to  the  excepted 
class.  This  indictment  is  good  under  that 
rule  of  pleading.  The  liquor  in  this  case 
was  a  box  containing 'bottles  of  whisky  ship- 
ped from  a  point  In  Nelson  county,  Ky.,  to 
Springfield,  Ky.,  and  wholly  within  this  state. 
Springfield  is  a  local  option  town.  The  box 
did  not  have  any  marks  upon  it  to  indicate 
its  contents,  nor  did  the  waybill  accompany- 
ing it  show  what  the  box  contained.  The 
Etblpper  and  the  consignee  each  declared  that 
the  box  contained  paint.  The  shipper  was 
a  distiller's  clerk.  The  consignee  a  painter. 
Both  were  known,  respectively,  to  the  agents 
of  appellant  receiving  and  delivering  the 
box.  At  the  receivlhg  point  there  was  only 
a  distillery — a  flag  station  on  the  Louisyllle 
&  Nashville  Railroad.  The  express  com- 
pany's agent  on  the  train  who  received  the 
box  suspected  Its  contents.  He  inquired  of 
the  distiller's  agent,  whom  he  knew,  what 
the  box  contained.  The  receiving  agent  als& 
suspected  the  contents  of  the  box.  He  asked 
the  consignee  what  It  contained.     Each  of 
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Them  testified  that  they  believed  the  state- 
menta  that  it  contained  paint  The  box  was 
not  marked,  probably  to  conceal  the  nature 
of  its  contents.  The  waybill  made  oat  by  the 
express  train  agent  may  or  may  not  have 
failed  to  show  what  the  box  was  represented 
to  contain  for  the  same  reason.  The  ship- 
per's dertc  falsely  stated  the  box's  contents 
for  the  same  reason,  and  the  consignee,  for 
like  reason,  misrepresented  the  fact,  though 
he  says  in  his  testimony  that  he  said  to  the 
agent  Jokingly:  "It  might  be  paint"  Now, 
if  all  these  facts  had  actually  deceived  both 
of  appellant's  agents  and  they  had  acted  in 
good  faltb  and  with  due  caution,  the  carrier 
would  not  be  liable;  for,  although  the  stat- 
ute contains  no  such  qualification,  it  Is  rare 
when  the  law  makes  one  ignorant  of  the 
fact  and  Innocent  of  intent  a  malefactor. 
L.  &  N.  R.  H.  Company  v.  Commonwealth, 
103  S.  W.  349,  81  Ky.  Law  Rep.  687.  So 
the  question  for  the  Jury  was:  Did  the 
agents  or  either  of  them  know,  or  have  rea- 
son to  know,  of  the  real  contents  of  the 
package,  and  were  they  in  spite  of  such  no- 
tice as  they  may  have  had  actually  deceived, 
although  acting  in  good  faith  and  with  prop- 
er caution  in  the  matter. 

Common  carriers  ought  to  obey  the  law 
just  like  other  people,  not  in  merely  keeping 
its  letter  while  breaking  Its  spirit,  but  keep- 
ing both  letter  and  spirit  under  such  circum- 
stances as  other  i>eople  are  expected  to  do. 
An  agent  of  a  common  carrier  is  required  to 
ezerdae  the  same  kind  of  Judgment,  and  to 
have  as  much  sense  in  doing  bis  employer's 
business,  as  if  be  were  doing  the  business 
for  himself;  and  what  would  convince  him. 
or  ought  to,  that  a  certain  fact  exists,  is 
notice  to  his  master  of  its  existence.  He 
must  act  on  knowledge,  probabilities,  infor- 
mation, experience,  use  Judgment,  infer  facts 
from  other  established  facts,  as  men  gener- 
ally  do  in  similar  matters  when  thinking  or 
acting  for  themselves.  In  this  way  the  cor- 
poration Is  humanized,  is  made  to  see,  hear, 
know,  and  exercise  care,  skill.  Judgment,  and 
prudence,  and  is  made  amenable  to  the  laws 
where  intent,  motive,  and  knowledge  are 
elements  of  wrongs.  The  Jury  In  this  case 
evidently  did  not  believe  that  appellant's 
agents  were  actually  deceived  as  to  the  con- 
tents of  the  package.  The  following  ad- 
ditional circumstances  were  in  evidence,  tend- 
ing to  show  the  agents  to  be  culpable:  Other 
packages  shipped  from  the  same  distillery 
by  the  same  express,  unlabelled  as  to  con- 
t«)ts,  had  been  declared  upon  falsely  in  or- 
der to  deceive  the  carrier,  and  to  evade  the 
law.  These  agents  had  learned  of  the  fact 
They  had  been  in  the  service  for  years,  and 
knew  the  parties  and  their  business  and 
shipping  methods,  yet  they  took  no  precau- 
tion to  protect  themselves,  their  employer, 
or  the  public  against  a  repetition  of  evasions 
of  this  statute.    No  other  business  was  done 


at  the  point  of  shipment,  except  in  connec- 
tion with  the  distillery.  The  train  stopped 
there  for  the  accommodation  mainly.  If  not 
solely,  of  that  plant  It  was  in  the  habit 
of  shipping  whisky  over  that  railroad  and 
by  express.  It  Is  quite  likely  that  the  agent 
was  not  deceived  in  fact;  for,  although  it 
would  probably  have  deceived  him  once  or 
twice,  be  would  bt>come  more  wary,  and 
would  refuse  to  believe  the  trick  which  had 
been  used  successfully  upon  him  before.  The 
Jury's  verdict  is  not  without  a  probable  basis 
of  truth.  If  every  guilty  man  could  demand 
a  peremptory  instruction  merely  because  he 
said  be  was  deceived,  there  would  be  a  quick 
end  to  most  Jury  trials.  The  Jury  was  not 
deceived  by  the  same  facts.  No  one  who  is 
at  all  familiar  with  the  history  of  the  times, 
the  cause  of  the  enactment  of  the  stringent 
laws  of  which  the  one  now  being  discussed 
is  a  part,  the  tricks  and  wiles  of  those  who 
violate  these  laws,  is  often  deceived  by  such 
matters. 

The  trial  Judge  gave  the  Jury  the  fol- 
lowing instruction,  among  others:  "If  the 
Jury  further  believe  from  the  evidence  that 
defendant's  agents  receiving  and  bringing 
said  box  of  liquor  from  Bourbon,  in  Nelson 
county,  to  Springfield,  in  Washington  county, 
Ky.,  and  defendant's  agent  in  delivering 
same  to  said  Rogers  acted  in  good  faith,  bp- 
lieving  said  box  contained  something  other 
than  whisky,  you  should  find  the  defendant 
not  guilty."  This  Instruction  was  more  fa- 
vorable to  the  defendants  perhaps  than  It 
was  entitled  to;  for.  In  addition  to  the  good 
faith  of  defendant's  agents,  they  must  have 
acted  with  ordinary  care  or  due  caution  to 
avoid  violation  of  the  statute.  As  Bishop 
puts  it  (Bishop  on  Statutory  Crimes,  f  132): 
"One  who  while  careful  and  circumspect  is 
lead  Into  a  mistake  of  facts"  may  be  excus- 
able. We  are  not  prepared  to  say  that  tlw 
carrier  has  a  right  to  open  and  Inspect,  or 
to  require  the  shipper  to  submit  to  an  inspec- 
tion of,  all  goods  shipped,  unless  the  Legis- 
lature should  so  authorize,  as  we  have  no 
doubt  it  has  the  right  to  do ;  and,  in  the 
absence  of  such  right  of  inspection,  the  car- 
rier will  not  be  bound  to  have  more  knowl- 
edge than  he  has  or  has  notice  of.  But. 
where  he  has  a  reasonable  suspicion  that  a 
shipper  Is  attempting  to  use  his  vehicle  to 
violate  a  law  of  the  land,  be  may,  as  he 
ought,  require  enough  evidence  of  the  legal- 
ity of  the  shipment  to  satisfy  a  reasonably 
prudent  mind  that  the  suspicion  was  not  well 
founded.  An+hnrltles  are  cited  by  appellant 
in  some  of  which  the  ground  Is  stated  as  that 
relied  on  for  denying  the  right  of  inspection 
tbat  It  would  be  a  burden  to  commerce.  The 
state  and  federal  governments  have  done 
much  to  foster  commerce,  and  the  public  pol- 
icy has  been  upheld.  But  the  statute  in 
question  here  is  not  for  the  benefit  of  com- 
merce.   It  rests  upon  a  different  conception^. 
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The  Legislature  Is  aiming  to  protect  men, 
women,  and  children  from  the  vices  of  an 
article  of  commerce,  which  Is  deemed  by  the 
Legislature  an  evil,  and  in  doing  so  they  have 
attempted  to  put  a  check  upon  a  rehlde  of 
commerce.  The  legislation  is  anti-commer- 
c}al.  It  puts  the  peace  and  good  order  -of 
society  aboTe  its  commerce  in  thld  particular. 
In  construing  and  applying  the  statute,  If 
the  courts  devitalize  it  by  subordinating  it 
to  the  supposed  interests  of  commerce,  the 
manifest  legislative  intent  would  be  frus- 
trated, which  is  contrary  to  every  allowable 
rule  of  statutory  construction.  Xet  we  do 
not  go  so  far  as  to  say  that  the  carrier  may 
require  all  shipments  to  be  subjected  to  Its 
inspection  before  undertaking  to  deliver 
them.  But  we  do  say  that,  when  the  carrier 
knows  that  the  article  is  contraband,  it  must 
be  rejected,  no  matter  what  the  shipper  says 
to  the  contrary,  and,  If  the  carrier  believes 
upon  reasonable  grounds  that  It  is  contra- 
band, he  may  require  reasonable  assurances 
that  it  is  not;  and,  if  an  inspection  is  rea- 
sonable and  practicable  under  the  circum- 
stances, may  require  an  inspection.  Let  them 
be  as  careful  to  obey  the  law  as  they  are  to 
further  their  own  interests,  and  there  will 
be  little  doubt  but  that  the  law  will  be 
obeyed. 

Other  questions  presented  are  not  deemed 
material. 

Judgment  affirmed. 


COMMONWBAI/TH  v.  MORRIS  et  al. 
(Court  of  Appeals  of  Kentucky.    Sept.  24,  1908.) 

1.  INTOXIOATINQ   IiIQUOBS  —  RENTING  PBKM- 
ISES    FOB    UNI.A.WFUI,    SAUB— ESSENTIAI*    OF 

Offense. 

To  sustain  a  conviction  under  Ky.  St.  1903, 
i  2557,  for  knowingly  renting  a  house,  etc.,  in 
which  intoxicants  are  sold,  etc.,  unlawfully,  it 
must  be  shown  that  the  owner  or  controller  of 
the  leased  property  knew  or  by  ordinary  pru- 
dence would  have  known,  when  or  before  the 
lease  was  made  that  the  lessee  intended  to  sell 
intoxicants  unlawfully  in  or  upon  the  property ; 
and  the  lessors  of  a  storeroom  to  be  ased  as  a 
drugstore  are  not  guilty  where  they  did  not  have 
such  knowledge,  and  did  not  consent  to  or  ap- 
prove unlawful  sales,  though  they  knew  that 
such  sales  were  made  after  the  lease  was  given. 

2.  LlANDLOBD   AND   TENANT— USK   OF  PHEMISES 

— Unlawfui,  Sales  of  Intoxicants— Land- 

lobd's  Rights. 

That  a  tenant  sells  intoxicants  on  the  prem- 
ises unlawfully  will  not  warrant  the  landlord 
in  ejecting  him,  in  the  absence  of  authority  to 
do  80  conferred  by  statute  or  the  lease  contract ; 
and  a  landlord  need  not  stipulate  in  the  lease 
that  a  violation  of  law  by  the  tenant  will  for- 
feit the  lease. 

Appeal  from  Circuit  Court,  Barren  County. 

"To  be  ofBcially  reported." 

Henrietta  Morris  and  another  having  been 
acquitted,  on  a  directed  verdict,  of  violating 
Ey.  St  1903,  i  X57,  by  renting  premises 
knowing  that  intoxicants  would  be  sold 
thereon  unlawfully,  the  commonwealth  ap- 
peals.   Affirmed. 


Jes.  Breathitt,  Atty.  Gen.,  Tom  B.  Mc- 
Gregor, Asst.  Atty.  Gen.,  and  D.  A.  McCand- 
less,  for  the  Commonwealth. 

CARROLL,  J.  The  appellees  were  in- 
dicted for  a  violation  of  that  part  of  section 
2557  of  the  Kentucky  Statutes  of  1903  pro- 
viding that:  "Any  person  who  knowingly 
furnishes  or  rents  a  house,  room,  wagon,  or 
any  conveyance  or  thing  in  which  spirituous, 
vinous  or  malt  liquors  are  sold,  bartered  or 
loaned,  in  violation  of  this  act,  shall  upon 
conviction  thereof  be  fined  not  less  than  six- 
^  nor  more  than  one  hundred  dollars;  and 
the  house,  wagon,  vehicle,  land  or  other  thing 
in  which  the  liquors  were  sold,  bartered  or 
loaned  shall  be  liable  for  all  fines  adjudged 
against  the  person  selling,  bartering  or  loan- 
ing the  same."  The  charge  in  the  body  of 
the  indictment  was  that  they  "unlawfully 
and  knowingly  furnished  and  rented  to  E. 
T.  Willis  a  certain  drug  store  on  Washington 
street,  in  the  town  of  Glasgow,  in  whicb 
spirituous  liquors  were  sold  during  the  month 
of  November,  1907,  and  at  said  time  and 
place  and  in  said  house  said  Willis  sold  spir- 
ituous liquors  by  retail  to  T.  B.  Gibb,  and  said 
Mrs.  Morris  and  Lewis  Morris  rented  and 
furnished  said  house  to  said  Willis  during 
said  month  with  the  knowledge  that  he 
would  BO  sell  liquor  in  violation  of  law  at 
said  time  and  place."  Upon  the  conclusion  of 
the  evidence  for  the  commonwealth,  the  court 
directed  the  Jury  to  return  a  verdict  of  not 
guilty. 

The  evidence  shows  that  In  July,  1906, 
the  appellees  rented  to  E.  T.  Willis  a  store- 
room to  be  used  as  a  drug  store  for  a  term 
of  two  years,  with  the  privilege  on  the  part 
of  Willis  of  renewing  the  lease  for  an  ad- 
ditional term  of  two  years.  There  is  no  evi- 
dence whatever  that  the  lessors  knew  before 
or  at  the  time  the  lease  was  entered  Into  that 
Willis  intended  to  or  would  sell  liquor  on  the 
leased  premises  in  violation  of  law,  or  that 
they  in  any  manner  consented  to  or  approv- 
ed of  the  sale  of  it,  although  it  appears  that 
in  1907  he  did  sell  and  deliver  liquor  in  vio- 
lation of  law  to  various  persons  on  the  leas- 
ed premises,  for  which  sales  he  was  indicted 
and  convicted  in  the  Barren  circuit  court. 
And  there  is  evidence  conducing  to  show  that 
appellees  knew  that  Ulegal  sales  of  liquor 
were  made  on  the  premises  in  1907.  The 
question  to  be  determined  is:  Do  these  facts 
confetitute  a  violation  by  appellees  of  the 
statute?  We  think  not  To  sustain  a  con- 
viction under  this  statute,  it  is  necessary  that 
there  should  be  some  evidence,  direct  or  cir- 
cumstantial, conducing  to  show  that  the  own- 
er or  controller  of  the  leased  property  or 
premises  knew,  or  had  such  information  as 
would  put  a  person  of  ordinary  prudence 
upon  notice,  at  or  before  the  time  the  lease 
was  entered  into  that  it  was  the  Intention 
of  the  lessee  to  sell,  in  violation  of  law,  liq- 
uor  in  or  upon  the  property  or  premises 
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leased.  Where  the  owner  or  controller  of 
the  property  or  premises  fnmlsbes  or  rents 
it  In  good  faith  to  be  used  for  legal  and 
legitimate  purposes,  he  cannot  be  subjected 
to  a  criminal  prosecution  under  the  statute 
because  the  lessee  violates  the  law.  Stat- 
ntes  in  some  respects  similar  to  the  one  un- 
der consideration,  and  having  the  same  pur- 
pose In  view,  have  been  enacted  in  a  num- 
ber of  states.  In  some  of  them  it  Is  provid- 
ed that  the  landlord  or  lessor  becomes  liable 
to  a  penal  prosecution  If  be  permits  the  ten- 
ant or  lessee  to  continue  In  the  use  of  the 
premises  or  property  with  Imowledge  that 
))•>  Is  conducting  in  them  business  in  violation 
of  law.  To  afTord  the  landlord  the  means  of 
relieving  himself  from  liability,  these  stat- 
ates  also  provide  that  he  may  at  any  time 
during  the  term  eject  the  tenant  who  has 
been  guilty  of  violations  of  the  statute;  but 
onr  statute  does  not  go  this  far.  It  does  not 
make  the  landlord  or  owner  liable  because 
the  tenant  or  lessee  after  obtaining  posses- 
sion of  the  property  or  premises  violates  the 
statute:  nor  does  it  give  him  the  right  for 
this  cause  to  eject  the  tenant,  and  take  pos- 
session of  the  premises  or  property  during 
the  term.  In  the  absence  of  a  statute,  or  a 
provision  In  the  contract,  authorizing  the 
landlord  to  cancel  the  lease,  or  take  posses- 
sion of  the  rented  property  If  the  lessee  or 
occupier  violates  the  law,  the  mere  fact 
timt  he  does  so  will  not  warrant  the  land- 
lord In  ejecting  him.  Nor  do  we  know  of  any 
authority  that  Imposes  upon  the  landlord  the 
duty  of  stipulating  In  the  contract  that  a 
violation  of  law  by  the  tenant  will  work  a 
forfeiture  of  the  lease.  In  the  absence  of 
notice  as  herein  indicated,  the  lessor  who 
rents  his  property  for  legitimate  purposes 
may  assume  that  the  tenant  will  not  violate 
the  law,  but.  If  be  does,  the  landlord  can- 
not be  subjected  to  criminal  liability  for 
his  misdoings  under  the  present  statute. 
17  Am.  &  JIng.  Ency.  of  Law,  p.  315 ;  23  Cyc. 
pp.  203,  322;  Crocker  v.  State,  49  Ark.  flO, 
4  S.  W.  197;  Cordes  v.  State.  37  Kan.  48, 
14  Pac.  493;  Hall  v.  Germain,  131  N.  Y. 
536,  80  N.  E.  591. 
Judgment  affirmed. 


COMMONWEALTH  ▼.  LANDIS. 

(Conrt  of  Appeals  of  Kentucky.    Sept  24,  1908.) 

KlPB— In  DICTMENr— Sdtfioienct. 

Ky.  St.  19U3,  8  1155,  as  amended  by  Acts 
1906,  p.  252,  c.  24,  provides  a  penalty  for  un- 
lawfully carnally  knowing  a  female  under  16 
years  old,  etc.  Cr.  Code  Proc.  8  122,  subd.  2, 
i^airea  an  indictment  to  state  the  acts  con- 
stitDting  the  offense  in  ordinary  and  concise 
langoage,  so  as  to  enable  a  person  of  common 
onderstanding  to  know  what  is  intended,  etc. 
Section  124  defines  the  facts  that  must  be  stated 
with  certainty  in  an  indictment  to  be  the  "par- 
ty" and  the  "offense"  charged,  the  county  in 
which  the  offense  was  committed,  and  the  par- 
ticular circumstances  of  the  offense  charged,  if 
tbey  be  necessary  to  constitute  a  complete  of- 


fense. Section  136  provides  that  the  words  nsed 
in  the  statute  to  define  an  offense  need  not  be 
strictly  pursued  In  an  indictment,  but  other 
words  conveying  the  same  meaning  may  be  us- 
ed. Held,  that  an  indictment  under  section  115.1 
is  not  insufficient  for  failing  to  charge  that  ac- 
cused and  prosecutrix  were  not  husband  and 
wife. 

Appeal  from  Circuit  Court,  Pulaski  County. 

"To  be  officially  reported." 

J.  C.  Landls,  having  been  convicted  of  rape, 
was  granted  a  new  trial,  and  the  common- 
wealth appeals.    Opinion  rendered. 

James  Breathitt,  Atty.  Gen.,  Tom  B.  Mc- 
Gregor, Asst.  Atty.  Gen.,  and  B.  J.  Bethurum, 
for  the  Commonwealth. 

LASSINO,  J.  Appellee  was  indicted, 
charged  with  the  ofTense  of  carnally  knowing 
a  female  under  the  age  of  16  years.  The  In- 
dictment is  as  follows:  "The  grand  jury  ot 
Pulaski  county,  in  the  name  and  by  the  au- 
thority of  the  commonwealth  of  Kentucky, 
accuse  J.  C.  Landls  of  the  crime  of  carnally 
knowing  a  female  under  the  age  of  sixteen 
years,  committed  In  the  manner  and  form  as 
follows,  vlK.:  The  said  Landls  on  the  last 
day  of  May,  1908,  before  the  finding  of  this 
indictment  and  in  the  county  and  state  afore- 
said, did  unlawfully  carnally  know  Esther 
Miller,  who  was  then  and  there  a  female  un- 
der the  age  of  sixteen  years,  against  the 
peace  and  dignity  of  the  commonwealth  of 
Kentucky."  To  this  indictment  the  appel- 
lee entered  a  plea  of  "not  guilty,"  was  tried, 
and  his  punishment  fixed  at  confinement 'In 
the  penitentiary  for  10  years.  He  filed  a 
motion  and  grounds  for  a  new  trial,  and 
upon  bearing  this  motion  was  sustained,  the 
verdict  of  the  jury  was  set  aside,  and  appel- 
lee granted  a  new  trial.  The  proof  ottered 
by  the  commonwealth  warranted  the  finding  of 
the  jury,  and  it  is  alleged  that  the  trial 
judge  granted  a  new  trial  because  the  in- 
dictment failed  to  charge  that  appellee  and 
the  prosecuting  witness  were  not  husband  and 
wife,  and  that  the  proof  failed  to  establish 
this  fact.  The  only  question  before  us  on 
this  appeal  Is  the  sufficiency  of  the  indict- 
ment. 

This  indictment  is  drawn  under  section 
1155  of  the  Kentucky  Statutes  of  1903,  as 
amended  by  Acts  1906,  p.  252,  c.  24,  which 
reads  as  follows:  "Whoever  shall  unlawfully 
carnally  know  a  female  under  the  age  of 
16  years,  or  an  Idiot,  shall  be  confined  in 
the  penitentiary  not  less  than  ten  nor  more 
than  twenty  years."  The  Indictment  follows 
substantially  the  language  of  the  statute. 
Subsection  2  of  section  122  of  the  Criminal 
Code  of  Practice  provides  that:  "An  indict- 
ment must  contain  a  statement  of  the  acts 
constituting  the  oftense  in  ordinary  and  con- 
cise language,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  Is  intended;  and  with  such 
degree  of  certainty  as  to  enable  the  court  to 
pronounce  judgment,  on  conviction,  accord- 
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Ing  to  the  right  of  the  case."  Section  124 
of  the  Criminal  Code  of  Practice  defines  the 
facts  that  must  be  stated  with  certainty  In 
an  Indictment  to  be  "the  party"  and  "the 
offense"  charged,  the  county  in  which  the  of- 
fense was  committed,  and  the  particular  cir- 
cumstances of  the  ofTense  charged,  If  they  be 
necessary  to  constitute  a  complete  offense. 
The  particular  circumstances  of  the  offense 
charged  In  the  case  at  bar  are  those  defined 
by  the  statute  as  amended  by  the  act  of 
1906,  creating  the  offense.  Section  136  of  the 
Criminal  Code  provides  that  the  words  used 
In  the  statute  to  define  an  offense  need  not 
be  strictly  pursued  in  an  Indictment,  but  oth- 
er words  conveying  the  same  meaning  may  be 
nsed. 

Measured  by  these  code  provisions  the  In- 
dictment In  the  case  at  bar  meets  the  require- 
ments of  the  law,  unless  It  can  be  said  that 
under  subsection  4  of  section  124  above  refer- 
red to,  it  Is  necessary  to  allege  that  the  accus- 
ed and  the  female  whom  he  is  charged  with 
carnally  knowing  were  not  husband  and  wife. 
In  order  to  constitute  a  complete  offense.  We 
know  of  no  authority  so  holding,  nor  are  we 
referred  to  any  such.  In  Roberson's  Criminal, 
Law,  {  271,  it  Is  stated  that  In  "an  Indict- 
ment under  the  statute  concerning  rape  on 
infants  under  twelve  years  of  age  •  •  • 
sex  need  not  be  alleged.  The  Indictment  Is 
sufficient  if  it  gives  a  woman's  name  and 
uses  the  pronouns  'she'  and  'her*  in  speak- 
ing of  the  person  on  whom  the  rape  was 
committed.  The-  word  'female'  In  an  indict- 
ment is  equivalent  to  the  word  'woman.'  It 
need  not  be  averred  that  the  woman  was  not 
the  wife  of  the  defendant"  And  In  the  case 
of  the  Commonwealth  v.  Fogerty,  8  Gray 
<Mass.)  489,  69  Am.  Dec.  264,  the  court  In 
passing  upon  the  sufficiency  of  an  indict- 
ment for  rape,  said:  "Nor  was  It  necessary  to 
allege  that  the  prosecutrix  was  not  the  wife 
of  the  defendant  Such  an  averment  has 
never  been  deemed  essential  in  Indictments 
for  rape,  either  In  this  country  or  tn  England. 
The  precedents  contain  no  such  allegations. 
A  husband  may  be  guilty  at  common  law 
as  principal  In  the  second  degree  of  a  rape 
upon  his  wife  by  assisting  another  man  to 
commit  rape  upon  her,  and  under  our  stat- 
ute would  be  liable  to  be  punished  In  the 
same  manner  as  the  principal  felon.  An  In- 
dictment charging  him  as  principal  would 
therefore  be  valid.  Of  course,  It  would  al- 
ways be  competent  for  a  party  indicted  to 
show,  in  defense  of  a  charge  of  rape  alleged 
to  be  actually  committed  by  himself,  that 
the  woman  on  whom  it  was  charged  to  have 
been  committed  was  his  wife.  But  It  Is  not 
necessary  to  negative  the  fact  In  the  indict- 
ment" In  the  case  of  State  v.  Williamson, 
22  Utah,  248,  62  Pac.  1022,  83  Am.  St  Rep. 
780,  It  was  expressly  held  that  an  Indictment 
for  rape  need  not  specify  the  sex  of  the  de- 
fendant, nor  that  the  person  ravished  was 
not  his  wife.    These  authorities  are  direct- 


ly In  point  and  we  have  been  able  to  find 
none  holding  the  contrary  view. 

We  are  of  opinion  that  the  Indictment  Is 
a  good  Indictment  for  the  offense  charged, 
and  this  opinion  Is  ordered  to  t>e  certified  to 
the  lower  court  as  the  law  of  the  case. 


RICHARDSON  v.  LOUISVILLE  &  N.  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Sept  24, 190S.) 

1.  Venue— AcnoH  in  Wrong  County— Mode 
or  Objection— Waives  of  Objection. 

Under  Civ.  Code  Prac.  }  73,  providing  that 
an  action  against  a  carrier  on  a  contract  of 
carriage  must  be  brought  in  the  county  where 
defendant  resides,  or  where  ^e  contract  is  made, 
etc.,  and  section  92,  providing  that  a  special 
demurrer  is  an  objection  to  a  pleading  which 
shows  that  the  conrt  has  no  jurisdiction  of  de- 
fendant, etc.,  a  demurrer  to  the  petition  in  such 
an  action  for  want  of  jurisdiction  of  the  cause 
of  action  is  bad,  where  the  petition  does  not 
show  that  the  county  where  the  action  is  brought 
is  not  the  county  where  the  contract  was  made 
or  where  defendant  resides,  and  the  objection  of 
want  of  jurisdiction  over  defendant  not  being 
raised  by  answer,  is  waived.  . 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  48,  Venue,  g  30.] 

2.  Pleadiwo— Plea    to    Juwbmction— Coh- 

TENTS. 

Where  the  petition  to  which  it  is  desired 
to  demur  specially  on  the  ground  that  the 
court  has  no  jurisdiction  of  defendant  or  of  the 
subject  of  the  action,  fails  to  disclose  the  want 
of  jurisdiction,  defendant  if  he  desires  to  raise 
the  question,  should  point  out  distinctly,  in  an 
answer  or  other  pleading,  as  provided  in  Civ. 
Code  Prac.  i  118,  the  reasons  why  the  court 
has  not  jurisdiction,  so  that  the  court  may  be 
informed  of  the  grounds  on  which  the  special 
demurrer   is  vested. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  39,  Pleading,  |  214.] 

3.  Courts— OiKcuiT    Coubts— Jxtbibdiciion — 
Pbesumftions. 

Circuit  courts  are  courts  of  general  juris- 
diction, and  it  will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  they  have 
jurisdiction  of  defendant 

[Ed.  Note. — For  cases  in  point  see  Cent  Dis. 
vol.  13,  Courts,  §  140.] 

"To  be  officially  reported." 

On  petition  for  rehearing.    Overruled. 

For  former  opinion,  see  111  S.  W.  343. 

G.  E.  Lilly,  for  appellant  Fred  P.  Cald- 
well, Benjamin  D.  Warfleld,  and  John  T. 
Shelby,  for  appellee. 

CARROLL,  J.  In  the  petition  for  rehear- 
ing It  is  suggested  that  the  court  in  the  opln-  - 
ion  made  no  reference  to  the  question  raised 
by  the  appellee  In  the  lower  court  and  urged 
by  It  In  the  brief  filed-  in  its  behalf  in  this 
court,  that  the  Madison  circuit  court  had  no 
Jurisdiction  to  hear  and  determine  this  case. 
The  action  was  brought  under  section  73  of 
the  Civil  Code  of  Practice,  providing  that: 
"Excepting  the  actions  mentioned  In  section 
75,  an  action  against  a  common  carrier, 
whether  a  corporation  or  not  upon  a  con- 
tract to  carry  property,  must  be  brought  In 
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tbe  county  In  wblcb  the  defendant,  or  either 
of  seTeral  defendants,  resides;  or  in  which 
tlie  contract  is  made;  or  In  which  the  car- 
rier agrees  to  deliver  the  property.  *  ♦  •  " 
It  wUl  thns  be  seen  that  tbe  venue  of  the 
action  is  limited  to  either  one  of  three  coun- 
ties. In  the  brief  filed  on  the  original  hear- 
ing, as  well  as  In  the  petition  for  rehearing, 
It  is  stated  that  the  contract  was  entered  in- 
to in  Estill  county,  that  the  appellee's  resi- 
dence is  In  Jefferson  county,  and  the  proper- 
ty was  to  be  delivered  In  Kenton  county. 
Neither  of  these  facts  appear  in  the  record. 
The  jurisdictional  question  was  not  proper- 
ly raised  or  made  in  the  lower  court.  For 
this  reason  it  was  not  noticed  in  the  opin- 
ion, and  would  not  now  be  considered,  ex- 
cept for  the  insistence  of  counsel  that  the 
plea  to  the  jurisdiction  of  the  Madison  cir- 
cuit court  should  have  been  sustained. 

Before  entering  its  appearance  in  the  Madi- 
son drcnlt  court,  the  appellee  filed  the  fol- 
lowing special  demurrer :  "The  defendant  de- 
murs specially  to  the  plaintiff's  petition  here- 
in on  the  ground  that  this  court  has  not  Ju- 
risdiction of  this  cause  of  action  set  forth  in 
the  plaintiff's  petition  and  amended  petition." 
It  did  not  file  any  other  pleading  of  record 
stating  the  reasons  why  the  Madison  cir- 
cuit court  did  not  have  jurisdiction,  or  set- 
ting out  that  It  resided  in  Jefferson  county, 
or  tliat  the  contract  was  made  in  Estill  coun- 
ty, or  that  the  property  was  to  be  delivered  in 
Kenton  county.  The  petition  did  not  dis- 
close the  fact  that  the  Madison  circuit  court 
was  not  the  county  In  which  the  contract 
was  made  or  the  county  in  which  the  de- 
fendant resided.  In  the  absence  of  a  plead- 
ing showing  a  want  of  jurisdiction,  the  low- 
er court  properly  overruled  the  special  de- 
murrer. Section  92  of  the  Civil  C!ode  of 
Practice  provides  that:  "A  special  demurrer 
is  an  objection  to  a  pleading  which  shows: 
1.  That  the  court  has  no  jurisdiction  of  the 
defendant  or  of  the  subject  of  the  action; 
or,  2.  That  the  plaintiff  has  not  legal  capac- 
ity to  sue;  or,  3.  That  another  action  is 
pending,  in  this  state,  l>etween  the  same 
parties,  for  the  same  cause;  or,  4.  That 
there  Is  a  defect  of  parties,  plaintiff  or  de- 
fendant Either  of  said  grounds  of  objection, 
shown  to  exist  by  a  pleading,  Is  waived,  un- 
less dlBtlnctly  specified  by  a  demurrer  there- 
to, except  the  objection  to  the  Jurisdiction 
of  the  court  of  the  subject  of  the  action, 
which  objection  is  not  waived  by  falling  so 
to  malte  It  *  •  *"  When  the  petition, 
to  which  it  is  desired  to  demur  specially  up- 
on the  ground  that  the  court  has  no  juris- 
diction of  the  defendant  or  of  the  subject  of 
the  action,  fails  to  disclose  the  want  of  ju- 
risdiction, the  defendant,  if  he  desires  to 
raise  the  question,  should  point  out  distinct- 
ly in  an  answer  or  other  pleading,  as  pro- 
vided in  section  118  of  the  Civil  Code  of 
Practice,  the  reasons  why  the  court  has  not 
Jurisdiction,  so  that  the  court  may  he  in- 


formed of  the  grounds  upon  which  the  spe- 
cial demurrer  Is  rested. 

Circuit  courts  are  courts  of  general  juris- 
diction, and  it  will  be  presumed,  in  the  ab- 
sence of  a  showing  to  the  contrary,  that  they 
have  jurisdiction  of  the  defendant.  The 
Madison  circuit  court  had  jurisdiction  of  the 
subject-matter  of  the  action,  and  as  the 
pleading  to  which  the  special  demurrer  was 
filed  did  not  disclose  the  want  of  jurisdic- 
tion over  the  person  of  the  defendant,  and 
the  objection  was  not  made  by  answer  or 
other  pleading,  it  was  waived. 

The  petition  for  rehearing  is  overruled. 


HUBER  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept.  25,  1908.) 

1.  Intoxicatino    LiquoBs — Offenses— Sales 

AT  PbOBIBITED   PI.ACE8. 

Under  Ky.  St  1903,  §  4198,  requiring  ap- 
plicants for  a  license  to  sell  intoxicating  liquor 
to  state  the  county,  city,  town,  and  place  where 
it  is  proposed  to  carry  on  the  business,  and 
that  licenses  shall  specify  the  place  where  the 
business  is  to  be  conducted,  and  forbidding  the 
exercise  of  the  privilege  granted  in  any  other 
place  than  that  mentioned  in  the  license,  two 
barrooms  in  separate  and  distinct  buildings  can- 
not be  conducted  under  one  license. 

2.  Same. 

Licensee's  ownership  of  both  buildings  does 
not  affect  the  question. 

3.  Same. 

Where,  when  licensee  commenced  the  sale 
of  liquor  in  a  building,  he  was  already  selling 
liquor  in  another  building,  it  is  no  defense  to  an 
indictment  for  selling  liquor  in  the  former  build- 
ing without  a  license  that,  as  he  had  a  right 
to  run  one  bar,  it  cannot  be  said  which  of  the 
two  was  unlawful,  and  that  therefore  the  sell- 
ing in  the  former  building  was  not  unlawful,  as 
such  defense  overlooks  the  fact  that  licensee 
commenced  the  sale  in  the  former  building  after 
he  had  located  his  license  by  selling  liquor  in  the 
latter  building. 

4.  Same. 

One    who,    under    one   license,    opens   two 
bars  in  separate  and  distinct  buildings,  cannot 
maintain  that  he  cannot  be  punished  for  inain- 
taining  either,  as  one  or  the  other  is  lawful. 
6.  Same— iNDicTMENr— SuKFiciESOT. 

An  indictment  for  conducting  a  bar  for  the 
sale  of  intoxicating  liquor  without  a  license, 
which  gave  the  name  of  the  offense  with  suffi- 
cient certainty  to  apprise  defendant  of  what 
was  meant,  and  described  it  in  the  usual  form, 
was  sufficient 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  {  224.] 

6.  Same— Evidence— Admibsibilitt. 

On  a  trial  for  conducting  a  bar  for  the 
sale  of  intoxicating  liquor  without  a  license,  evi- 
dence that  other  persons  in  the  county  were 
conducting  two  bars  under  one  license,  as  de- 
fendant was  doing,  was  properly  excluded. 

7.  Same. 

On  a  trial  for  conducting  a  bar  for  tbe  sale 
of  intoxicating  liquor  without  a  license,  evi- 
dence that  the  county  officials  had  construed  the 
statute  to  permit  the  conducting  of  two  bars  un- 
der one  license,  as  defendant  was  doing,  was 
properly  excluded. 

Appeal    from     Circuit    Court,     Campbell 
County. 
"To  be  officially  reported." 
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George  P.  Haber  was  convicted  of  con- 
ductlng  a  bar  for  the  sale  of  Intoxicating  liq- 
uor TVlthout  a  license,  and  he  appeals.  Af- 
firmed. 

C.  L.  RalBon,  Jr.,  and  W.  A.  Burkamp,  for 
appellant  James  Breathitt,  Atty.  Oeo.,  and 
Tom  B.  McGregor,  for  the  Commonwealth. 

HOBSON,  J.  George  P.  Hnber  owns  ser- 
eral  small  lota  On  one  of  these  is  a  brick 
building,  In  the  upper  part  of  which  he  lived 
with  his  family,  and  in  the  lower  part  he  car- 
ried on  business  as  a  saloon  keeper.  Fifty  or 
100  feet  from  this  building  there  was  a 
large  frame  building,  wliich  was  used  for 
picnics  and  the  like  for  a  while,  and  after- 
wards was  tMed  as  a  pool  room.  Re  got  a 
license  from  the  conn^  court  to  sell  spiritu- 
ous, vinous,  and  malt  liquors.  Under  this 
license  he  conducted  his  saloon  in  the  brick 
building,  and  while  he  was  running  the 
pool  room  business  in  the  frame  building  he 
opened  another  bar  in  that  and  was  selling 
liquor  there.  For  this  he  was  indicted,  and, 
having  been  fined  in  the  circuit  court,  be  ap- 
peals. 

Section  4198,  Ky.  St  1903,  provides  as  fol- 
lows: "All  applicants  for  license  except  ped- 
dlers shall  state  the  county,  city,  town  and 
place  therein  where  it  Is  proposed  to  carry 
on  the  business,  and  all  licenses  except  to 
peddlers,  shall  specify  the  place  where  the 
business  is  to  be  conducted,  and  no  one  but 
the  person  named  In  the  license  shall  sell 
under  or  exercise  the  privilege  granted;  nor 
shall  the  privilege  granted  be  exercised  in 
any  other  place  than  that  mentioned  in  the 
license,  except  that  retail  dealers  in  spiritu- 
ous, vinous  or  malt  liquors,  in  any  incorpo- 
rated city  or  town,  may  remove  their  place 
of  business  to  some  other  place  in  the  same 
city  or  town  by  the  consent  of  the  comity 
court  and  municipal  authorities  of  such  town 
or  city,  entered  of  record  and  Indorsed  on  the 
license.  But  when  the  place  is  once  changed 
the  party  shall  not  be  allowed  to  change  the 
location  a  second  time  or  sell  at  the  original 
place  without  first  procuring  a  license."  It 
is  clear  from  this  statute  that  it  was  not 
contemplated  that  a  man  under  one  license 
could  run  two  barrooms  In  separate  and  dis- 
tinct buildings.  If  he  could  thus  run  two,  he 
could  run  as  many  bars  as  he  saw  fit,  under 
one  license. 

His  ownership  of  both  buildings  does  not 
affect  the  question.  If  he  had  owned  only 
one,  and  rented  the  other,  or  owned  neither, 
the  rule  would  be  the  same.  The  license  is 
to  run  one  business  and  at  one  place  of  busi- 
ness; and  when  Huber  opened  and  conducted 
the  bar  in  the  brick  building  he  exhausted 
bis  license.  His  opening  the  bar  thereafter 
In  the  frame  building  was  the  running  of 
that  bar  without  license. 

It  Is  earnestly  Insisted  that,  as  he  had  a 
right  to  run  one  bar,  it  cannot  be  said  which 
of  the  two  was  unlawful,  and  that  therefore 


the  selling  in  the  frame  building,  for  which 
he  was  indicted,  was  not  unlawful.  This 
argument  overlooks  the  fact  that  the  busi- 
ness In  the  frame  building  was  begun  after 
be  had  located  his  license  by  conducting  bifl 
saloon  In  the  brick  building.  In  addition  to 
this,  a  man  who,  under  one  license,  opens 
two  bars  in  separate  and  distinct  buildings, 
cannot  maintain  that  he  cannot  be  punished 
for  maintaining  either,  as  one  or  the  other 
was  lawful.  When  the  commonwealth  has 
fined  him  for  conducting  one  of  the  bars,  it 
is  an  election  by  the  commonwealth  to  treat 
the  other  place  as  the  one  that  is  licensed. 

The  instmctions  of  the  court  aptly  submit- 
ted to  the  Jury  whether  the  two  bars  were 
separate  and  distinct,  and  the  proof  before 
the  Jury  left  no  doubt  that  they  were  In  sep- 
arate and  distinct  buildings. 

The  indictment  was  not  defective.  It  gave 
the  name  of  the  offense  with  sufiiclent  cer- 
tainty to  apprise  the  defendant  of  what  was 
meant,  and  In  the  descriptive  part  of  the  In- 
dictment describes  it  In  the  usual  form. 

The  court  properly  refused  to  allow  proof 
to  be  beard  to  the  effect  that  other  men  In 
Campbell  county  were  running  two  bars  un- 
der one  license,  Just  as  he  was  doing,  or  to 
the  effect  that  the  county  officials  had  so 
construed  the  statuta  One  violation  of  the 
law  cannot  Justify  another,  nor  can  the  coun- 
ty officials  make  nugatory  the  statutes  of  the 
state. 

Judgment  affirmed. 


liATHAM  V.  LINDSAY. 
(Court  of  Appeals  of  Kentucky.    Sept.  25,  1908.) 

1.  APPBAI,     and      ElBBOBr— Bkcobd— Inbtbuo- 
TIONS. 

Instructions,  to  constitute  a  part  of  the  rec- 
ord, must  be  identified  b^  an  order  of  the  court, 
or  i>e  contained  in  a  bill  of  exceptions,  duly 
signed  and  filed  in  the  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dix. 
vol.  3,  Appeal  and  Error,  ||  2376-2379.] 

2.  Same— Appeal    fob    Delay— Motion     to 

AFFIBU— INOOBSEUENT  OF  ReCOBD. 

Motion  to  affirm  the  judgment  as  a  delay 
case  will  be  overruled ;  the  indorsement  of  the 
record  by  appellee  that  he  had  carefully  examin- 
ed the  record  and  believed  the  appeal  was  pros- 
ecuted for  delay  merely  required  by  Civ.  Code 
Prac.  i  759,  before  the  motion,  not  having  been 
made. 

Appeal  from  Circuit  Court,  Todd  County. 

"Not  to  be  officially  reported." 

Action  between  G.  N.  T.  Latham  and  Nel- 
lie B.  Lindsay.  From  the  Judgment  G.  N.  T. 
Latham  appealed.  Appellee  makes  several 
motions.  Granted  In  part;  overruled  In 
part. 

Petrie  &  Standard,  for  appellant  Trlmblft 
&  Mallory  and  0.  A.  Denny,  for  appellee. 

O'REAR,  0.  J.  Appellee's  motion  to  strike 
the  "bill  of  exceptions"  from  the  record  must 
be  overruled.  There  is  no  bill  of  exceptions 
in   the   record.     The   "bill   at  evidence" — 
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whicb  Is  the  stenographer's  bill,  attested  by 
the  trial  Judge — Is  sufflclently  Identified  to 
satisfy  us,  prima  facie,  it  is  the  genuine  bill, 
and  It  may  stay  in  the  record  for  whaterer 
proper  purpose  it  may  serve  on  the  trlaL 

The  motion  to  strike  the  instructions  from 
the  record,  as  copied  therein  by  the  clerk, 
must  prevail.  There  Is  no  order  Identifying 
them  as  the  Instructions  giren  on  the  trial. 
The  instructions,  to  constitute  a  part  of 
the  record,  must  be  identified  by  an  order  of 
court,  or  be  contained  in  a  bill  of  excep- 
tions, duly  signed  and  filed  in  the  record. 

The  motion  to  aflBrm  as  a  delay  case  is 
orerruled.  The  attorneys  for  appellee  fail- 
ed to  indorse  the  record  as  required  by  sec- 
tion 759,  CiT.  Code  Prac  Besides,  when  the 
appellee  feels  that  he  must  file  a  brief— a 
long  brief — ou  the  motion  to  affirm  as  a  de- 
lay case,  that  itself  indicates  that  the  case 
presents  a  debatable  question.  In  addition, 
we  cannot  say  from  the  record  that  the  ap- 
peal was  prosecuted  merely  for  delay. 


WILSON  T.  LOUISVILLD  &  N.  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Sept.  25,  1908.) 

1.  Cabkiebs— Cabbiaob  or  Goods— Damage  to 
Goods — Actions— Venue. 

By  Civ.  Code  Prac.  {  73,  actions  against  a 
common  carrier  upon  a  contract  to  carry  prop- 
erty mast  be  brought  in  the  county  where  de- 
fendant resides,  or  where  the  contract  is  made, 
Or  where  the  property  is  to  be  delivered,  and 
actions  for  injuries  to  a  passenger  or  other  per- 
son must  be  brought  in  the  county  where  de- 
fendant resides,  or  where  plaintiff  is  injured  or 
resides,  if  he  resides  In  a  county  through  which 
the  road  passes.  By  section  83  several  causes 
of  action  may  be  united,  if  each  aSect  all  the 
parties  to  the  action  and  may  be  brought  in  the 
same  county,  etc.,  and  if  all  of  them  be  brought 
upon  contract  or  for  i)ersonal  injuries.  Plaintiff, 
who  resided  in  B.  county,  shipped  goods  to  that 
county,  he  having  the  privilege  of  riding  in  the 
car  with  them ;  the  shipment  oeing  over  defend- 
ant road  from  St.  Louis  to  R.,  in  M.  county, 
in  this  state,  and  from  there  to  E.  county  by  an- 
other road.  A  suit  was  brought  in  the  IVI.  county 
circuit  court  to  recover  for  damage  to  the  goods 
by  a  collision  while  the  car  was  in  the  St.  Louis 
yards,  for  personal  Injuries  received  by  plaintiff 
at  the  same  time,  and  for  damages  for  delay  in 
the  shipment  in  M.  county.  Defendant's  resi- 
dence is  not  In  M.  county.  Held  that,  since  the 
property  was  to  be  delivered  in  M.  county,  an 
action  to  recover  damages  arising  out  of  the 
breach  of  the  contract  of  carriage  for  injury  to 
the  goods,  delay,  etc.,  may  be  brought  in  that 
county. 

2.  Save— Gabbiaoe    of    Pasbenoebs— AcnoR 
FOB  INJTJBIES— Venue. 

The  circuit  court  of  M.  county,  where  the 
goods  were  to  be  delivered,  had  no  jurisdiction  of 
the  action  for  j)ersonal  injuries  to  plaintiff. 

3.  AonOR— JOIRDKB    OF    ACTIONS  —  CONTBAOI 
AND  TOBT. 

Since  section  78,  Civ.  Code  Prac,  does  not 
aothorize  an  action  for  injuries  to  plaintiff  in 
the  conntf  where  the  goods  were  delivered,  plain- 
tiff could  not  unite  his  action  for  personal  in- 
juries with  that  for  the  breach  of  contract,  as 
aectioD-  Si  permits  a  joinder  of  actions  only 
vhen  they  may  be  brought  in  the  same  county. 
[£d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
T(d.  1,  Action,  {  384.] 


Appeal  from  Circuit  Court,  Madison 
County. 
"Not  to  be  officially  reported." 
Action  by  K.  Wilson  against  the  Louisville 
&  Nashville  Railroad  Company  for  itersonal 
injuries  and  breach  of  contract  of  carriage. 
From  a  Judgment  dismissing  the  action  for 
personal  injuries,  plaintiff  appeals.    Affirmed. 

Grant  B.  Lilly,  for  appellant  Jno.  T.  Shel- 
by, Ghas.  H.  Moorman,  Benjamin  D.  War- 
field,  and  J.  Tevls  Cobb,  for  appellee. 

CLAY,  O.  Appellant,  E.  Wilson,  who  then 
resided  at  Afton,  Ind.  T.,  contracted  with 
the  Frisco  Line  at  that  point  to  transport  a 
car  load  of  household  goods  and  live  stock 
from  Afton  to  Rice's  Station,  in  BiBtill  coun- 
ty, Ky.  By  the  terms  of  the  contract  he  had 
the  privilege  of  riding  in  the  car  or  on  the 
train  carrying  the  car  from  Afton  to  his 
destination.  The  car  was  delivered  to  appel- 
lee, Louisville  &  Nashville  Railroad  Compa- 
ny, at  St  Louis,  and  was  transported  by  it 
from  that  point  to  Richmond,  Ky.  There 
It  was  delivered  to  the  Louisville  &  Atlantic 
Railroad  Company,  to  be  taken  to  Rice's  Sta- 
tion, in  EstUl  county.  After  reaching  Ken- 
tucky, appellant  brought  this  action  in  the 
Madison  circuit  court  against  the  Louisville 
&  Nashville  Railroad  Company  and  the  Lou- 
isville &  Atlantic  Railroad  Company.  In  the 
first  paragraph  of  his  petition  appellant  ask- 
ed for  the  recovery  of  $36.80,  which  he  alleg- 
ed the  Louisville  &  Atlantic  Railroad  Compa- 
ny wrongfully  required  him  to  pay  as  addi- 
tional freight  on  the  shipment  In  the  first 
clause  of  the  second  paragraph  of  the  petition 
appellant  asked  damages  on  the  ground  that 
while  the  car  containing  the  goods  and  live 
stock  was  on  the  side  track  in  St  Louis  the 
Louisville  &  Nashville  Railroad  Company 
carelessly  and  negligently  ran  one  of  its  en- 
gines, or  a  portion  of  its  train,  against  the 
oar  with  such  violence  as  to  break  and  dam- 
age the  goods  contained  therein  to  the  ex- 
tent of  $50.  In  the  second  clause  of  the  sec- 
ond paragraph  appellant  asked  damages  in 
the  sum  of  $500  for  personal  injuries  sustain- 
ed by  him  In  the  same  collisiou  in  which 
his  goods  were  damaged.  In  the  third  para- 
graph of  the  petition  appellant  asked  damag- 
es in  the  sum  of  $50  on  account  of  delay  to 
his  shipment  at  Richmond.  Appellee,  Louis- 
ville &  Nashville  Railroad  Company,  filed  an 
answer  in  the  nature  of  a  plea  to  the  Juris- 
diction of  the  Madison  circuit  court  as  to 
each  of  the  causes  of  action  set  forth  in  the 
petition.  The  lower  court  adjudged  that  it 
had  Jurisdiction  of  appellee  as  to  the  cause 
of  action  for  $50  damages  for  Injury  to  the 
household  goods,  and  also  as  to  the  cause  of 
action  for  the  delay  at  Richmond,  asserted 
in  the  third  paragraph  of  the  petition.  It 
further  adjudged  that  it  had  not  Jurisdic- 
tion of  appellee  as  to  the  cause  of  action  for 
$500  damages  on  accotmt  of  personal  Inju- 
ries,  asserted   in   the  second   paragraph   of 
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the  petition.  Appellant's  petition  as  to  the 
last-named  canse  of  action  was  dismissed  for 
want  of  jurisdiction,  and  from  this  Judg- 
ment the  present  appeal  Is  prosecuted. 

It  Is  the  contention  of  appellant  that  his 
cause  of  action,  both  for  the  injury  to  himself 
and  his  property,  arises  entirely  out  of  the 
contract  of  slilpment;  that  the  Injury  which 
be  received,  boith  to  himself  and  to  his  prop- 
erty, was  the  result  of  one  wrongful  act;  that 
the  law  does  not  contemplate  that  such  an 
action,  arising  from  one  wrongful  act,  shall 
be  split  up,  and  one  part  of  the  damages  sued 
for  in  one  Jurisdiction  and  the  other  part 
sued  for  in  another  Jurisdiction.  Appellant 
further  contends  that,  under  subdiylsions  1 
and  6  of  section  83  of  the  CItII  Code  of  Prac- 
tice, express  authority  la  given  to  Join  ac- 
tions arising  from  contracts  or  for  injuries 
to  persons  and  property.  For  the  purpose 
of  discussing  the  question,  we  give  below 
the  provisions  of  the  Code  relative  to  the 
point  Involved: 

"Sec.  73.  Excepting  the  actions  mentioned 
in  section  75,  an  action  against  a  common 
carrier,  whether  a  corporation  or  not,  upon 
a  contract  to  carry  property,  must  be  brought 
in  the  county  in  which  the  defendant,  or 
either  of  several  defendants,  resides;  or  in 
which  the  contract  Is  made;  or  In  which  the 
carrier  agrees  to  deliver  the  property.  An 
action  against  such  carrier  for  an  injury  to 
a  passenger,  or  to  other  person  or  his  prop- 
erty, must  be  brought  In  the  county  In  which 
the  deftodant,  or  either  of  several  defend- 
ants, resides;  or  in  which  the  plaintiff  or  his 
property  is  Injured;  or  in  which  he  resides, 
If  he  reside  In  a  county  In  which  the  carrier 
passes." 

"Sec.  83.  Several  caitses  of  action  may  be 
imlted,  if  each  affect  all  the  parties  to  the 
action,  may  be  brought  in  the  same  county, 
and  may  be  prosecuted  by  the  same  kind  of 
action;  and  If  all  of  them  be  brought — 1.  Up- 
on contracts,  express  or  implied;  or  *  •  • 
0.  For  injuries  to  person  and  property." 

The  first  part  of  section  73  fixes  the  venue 
of  the  action  against  the  common  carrier  up- 
on a  contract  to  carry  property.  Such  an 
action  may  be  brought  at  the  residence  of 
the  defendant,  in  the  county  where  the  con- 
tract is  made,  or  the  coimty  In  which  the 
carrier  agrees  to  deliver  the  property.  In 
this  case  the  Louisville  &  Nashville  Railroad 
Company  agreed  to  deliver  the  property  at 
Richmond,  Madison  county,  Ky.  Therefore 
It  was  proper  to  bring  an  action  growing 
out  of  the  contract  of  shipment  in  the  Madi- 
son circuit  court  But  the  latter  part  of  sec- 
tion 73  expressly  provides  that  an  action  for 
an  Injury  to  a  passenger,  "or  to  other  person 
or  his  property,  must  be  brought  in  the 
county  in  which  the  defendant,  or  either  of 
several  defendants,  resides;  or  In  which  the 
plaintiff  or  his  property  Is  injured;  or  in 
which  he  resides.  If  he  reside  in  a  county  In 
which   the   carrier  passes."     By  the  latter 


provision  no  authority  Is  given  to  bring  an 
action  for  an  injury  to  a  passenger  in  the 
county  where  the  carrier  agrees  to  deliver 
the  property.  On  this  account  section  83 
does  not  remedy  the  matter,  for  under  that 
section  one  jof  the  conditions  precedent  to 
uniting  several  causes  of  action  is  that  each 
may  be  brought  in  the  same  county.  No  au- 
thority being  given  to  bring  the  action  for 
injury  to  a  passenger  In  the  county  where 
the  carrier  agrees  to  deliver  the  property,  it 
necessarily  follows  that  the  two  causes  of 
action  cannot  be  brought  in  the  same  Juris- 
diction. 

It  appears  from  the  record  that  appellant's 
residence  is  In  Hstlll  county,  Ky.;  that  ap- 
pellee's residence  is  in  Ijouisvllle,  Ky.  Mad- 
ison county,  therefore.  Is  the  residence  of 
neither  appellee  nor  appellant  The  Madison 
circuit  court  had  Jurisdiction  of  the  claims 
for  damages  relating  to  the  household  goods, 
because  the  action  was  Instituted  in  the 
county  where  appellee  agreed  to  deliver  the 
property.  The  Code  does  not  authorize  the 
bringing  of  a  suit  in  such  county  for  an  in- 
Jury  to  a  passenger.  We  therefore  conclude 
that  the  judgment  of  the  trial  court,  in  so 
holding  was  proper. 

Judgment  affirmed. 


COMMONWEALTH   v.   ALEXANDER. 
(Court  of  Appeals  of  Kentucky.    Sept  23.  19u8.) 

Embezzlement— Pdblio    Officers — Stattttes 

— cowstetjction. 

Under  Ky.  St.  1903,  8  1205,  providing  that 
when  a  person  having  custody  of  any  money 
belonging  to  the  state  or  county  shall  willfully 
misappropriate  the  same,  he  shall  be  punished, 
etc.,  and  section  4067,  prohibiting  a  sheriff  from 
receiving  any  tax  until  a  copy  of  the  assessor's 
books  has  been  delivered  to  him  by  the  county 
clerk,  etc.,  and  section  4241,  defining  the  duties 
of  the  sheriff  as  to  property  omitted  by  the  as- 
sessor from  taxation,  a  sheriff  emb^zling  money 
collected  from  taxpayers  on  property  not  as- 
sessed for  taxation  does  not  violate  section  12Uo. 
which  assumes  that  the  officer  is  legally  in  pos- 
session of  the  money  for  the  state  or  county, 
and  then  misappropriates  It 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
v(H.  18,  Embezzlement,  (  27.J 

Appeal  from  Circuit  Court,  Owen  County. 

"To  be  officially  reported." 

P.  A.  Alexander  was  indicted  for  embezzle- 
ment, and,  from  a  Judgment  sustaining  a  de- 
murrer to  the  Indictment,  the  commonwealth 
appeals.    Affirmed. 

Jas.  Breathitt  Atty.  Oen.,  and  Tom  B. 
McGregor,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. H.  W.  Alexander,  W.  B.  Moody, 
W.  A.  Lee,  and  H.  O.  Botts,  for  appellee. 

NUNN,  J.  Appellee  was  indicted  In  the 
Owen  circuit  court  for  the  offense  of  embez- 
zlement. The  court  sustained  a  demurrer 
to  the  Indictment,  and  the  commonwealth 
appeals.      The     Indictment     was     evldenOy 
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drawn  to  cover  tbe  offense  defined  by  section 
1205  of  tbe  Kentucky  Statutes  of  1903.  In 
substance,  appellee  was  charged  in  tbe  iu- 
41ctment  with  having  collected  from  divers 
taxpayers  of  tbe  county  tbe  sum  of  $2,286 
during  tbe  year  1898;  that  be  feloniously, 
knowingly,  and  fraudulently  collected  this 
money,  retained,  and  applied  it  to  his  own 
use  and  benefit,  tbereby  depriving  the  coun- 
ty of  its  use;  that  tbe  property  upon  which 
be  collected  this  money  as  taxes  bad  not 
been  assessed  for  taxation.  Tbe  substance 
of  tbe  charge  against  appellee  is  that  wbile 
he  was  sheriff,  during  the  year  1808,  he  col- 
lected from  various  citizens  of  tbe  county 
the  sum  named  when  tbe  property  bad  not 
been  assessed — that  is,  bad  not  been  listed 
for  taxation — and  tbat  he  failed  to  turn  over 
to  the  county  the  money  thus  collected.  Tbe 
question  is:  Does  this  constitute  embezzle- 
ment as  defined  in  section  1205  of  tbe  Ken- 
tucky Statutes  of  1903?  In  our  opinion  It 
does  not. 

The  section  of  tbe  statute  referred  to  pro- 
vides tbat  when  a  person  bavlng  custody  or 
control  of  any  money,  or  other  thing  named 
in  the  section,  belonging  to  or  for  tbe  use  of 
tbe  state  or  of  any  county,  etc.,  or  under 
any  trust  or  duty  to  keep,  return,  or  specifi- 
cally ap^y  same,  or  any  part  thereof,  shall 
in  violation  of  such  trust  or  duty  willfully 
misappropriate  or  otherwise  dispose  of  such 
money,  or  other  things  named  in  the  stat- 
ute, he  shall  be  punished  as  provided  In  the 
section.  This  section  assumes  that  tbe  per- 
son or  officer  Is  rightfully  and  legally  in  the 
possession  of  the  money,  or  other  thing,  for 
tbe  use  of  tbe  state  or  county,  and  then  mis- 
appropriates it  Tbe  indictment  In  this  case 
shows  on  its  face  tbat  appellee  was  not 
ri^tfully  and  legally  In  possession  of  the 
money  charged  to  have  been  collected  and 
misappropriated  by  him.  Section  4067  of 
the  Kentucky  Statutes  of  1903  provides: 
"No  sheriff  shall  receive  or  receipt  for  any 
taxes  until  a  copy  of  tbe  assessor's  books,  as 
approved  by  the  board  of  supervisors,  has 
been  delivered  to  him  by  the  county  clerk, 
or  tbe  list  filed  in  the  county  clerk's  office 
has  been  certified  to  him  by  the  said  clerk. 
For  a  violation  of  this  section  tbe  sheriff 
shall  be  fined  one  hundred  dollars  for  each 
offense."  This  is  a  positive  prohibition 
against  the  collection  by  the  sheriff  of  any 
taxes  on  unassessed  property.  The  sheriff 
has  no  power  or  authority  to  assess  or  list 
omitted  property  for  taxation  under  the  stat- 
utes. His  powers  and  duties  as  to  property 
omitted  by  tbe  assessor  and  supervisors  are 
defined  by  section  4241  of  the  Statutes,  which 
requires  him  to  file  in  the  clerk's  office  of  the 
county  In  which  the  property  Is  liable  to  as- 
sessment a  statement  containing  a  descrip- 
tion and  the  value  of  the  property  proposed 
to  be  assessed.  The  sheriff  has  no  part  in 
the  assessment  of  property,  except  to  report 
omitted  property  to  the  clerk  as  directed  by 


section  4241  of  the  Statutes;  and  he  is  for- 
bidden, under  a  p^ialty  of  one  hundred  dol- 
lars for  each  offense,  to  collect  any  taxes 
at  all  until  the  property  is  assessed  by  a  i>er- 
son  authorized  to  assess  it,  and  its  proper 
assessment  certified  to  htm.  The  collection 
by  appellee  of  the  sum  alleged  from  the  vari- 
ous taxpayers  of  tbe  county  on  property 
wbldi  bad  not  been  assessed  for  taxation 
was  a  plain  violation  of  the  law.  It  did  not 
relieve  the  taxpayers  from  their  liability  to 
the  county,  and  they  could  have  sued  ap- 
pellee immediately  and  recovered  each  of  tbe 
various  sums  paid  to  him.  It  was  their 
money.  It  did  not  belong  to  tbe  county.  If 
appellee  held  It  in  trust.  It  was  for  the  per- 
sons who  paid  it  to  him,  and  not  for  the 
county.  Commonwealth  v.  Boske,  99  8.  W. 
816,  80  Ky.  Law  Rep.  400,  11  L.  R.  A.  (N. 
S.y  1104.  For  these  reasons,  we  are  of  the 
opinion  that  the  lower  court  properly  sus- 
tained a  demurrer  to  the  indictment 
Judgment    affirmed. 


PARACAMPH   CO.    v.   COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept.  24, 1908.) 

1.  Cbiicinai,  I1A.W— Yinub— Looautt  of  Of- 
fense. 

la  a  prosecution  for  violating  E^.  St.  1903, 
i  576,  reqairing  all  corporations  to  use  the 
word  "incorporated"  after  the  corporate  name 
in  advertising  matter,  etc.,  by  publishing  an  ad- 
vertisement in  a  paper  in  H.  county  without 
indicating  defendants  corporate  character,  tbe 
circuit  court  of  J.  county,  where  defendant 
had  its  place  of  business,  had  jurisdiction  of  the 
offense,  and  not  the  county  in  which  the  adver- 
tisement was  published. 

2.  Same:— Manneb  of  Raising  JuRisnicriON- 
Ai,  Question — Special  Demuebeb— Plea. 

The  trial  court's  jurisdiction  of  a  prosecu- 
tion against  a  corporation  for  failure  to  indi- 
cate its  cori>orate  character  in  an  advertise- 
ment, as  required  by  statute,  could  not  be  raised 
by  special  demurrer,  the  record  not  showing  de- 
fendant's place  of  business,  but  only  by  answer 
in  the  nature  of  a  plea  to  the  jurisdiction ;  but 
when  defendant's  place  of  business  thereafter  ap- 
peared from  the  pleadings,  showing  want  of  ju- 
risdiction, the  prosecution  should  have  been  dis- 
missed. 

Appeal  from  Circuit  Court,  Hopkins  Cotm- 
ty. 

"Not  to  be  officially  reported." 

Tbe  Paracamph  Company  was  convicted  of 
publishing  an  advertisement  without  Indicat- 
ing the  corporate  character  of  the  company, 
and  It  appeals.  Reversed  and  remanded, 
with  directions  to  dismiss. 

Johnson  &  Jennings,  for  appellant  Jas. 
Breathitt  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

CLAY,  0.  Appellant  Paracamph  Company, 
whose  place  of  business  is  in  Louisville,  Ky.^ 
was  Indicted  In  Hopkins  county  for  a  viola- 
tion of  section  576,  Ky.  St  1903.  Tbe  par- 
ticular offense  charged  against  appellant  was 
publishing  an  advertisement  of  its  business 
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In  the  Hustler,  of  HopklnaviUe,  without  hav- 
ing nnder  Its  corporate  name  the  word  "In- 
corporated." Appellant  first  filed  a  special 
demurrer  to  the  jurisdiction  of  the  court  It 
then  filed  an  answer  in  two  paragraphs.  In 
the  first  paragraph  it  pleaded  not  guilty,  and 
in  the  second  alleged  that  It  had  upon  Its 
letterheads,  cbeclis,  and  envelopes,  and  all 
other  written  or  printed  matter,  the  word 
"incorporated";  that  it  was  Impossible  for 
any  one  to  deal  with  appellant  without  know- 
ing it  was  a  corporation.  Subsequently  it 
ofTered  to  file  an  amended  answer,  in  which 
it  alleged  that  Its  principal  place  of  business 
was  In  Louisville,  Ky.  It  then  set  out  more 
specifically  the  allegations  contained  in  its 
first  answer  in  regard  to  Its  having  the  word 
"incorporated"  upon  all  of  its  literature.  The 
court  refused  to  permit  this  amended  answer 
to  be  filed.  The  case  was  then  submitted' to 
the  court,  and  Judgment  rendered  imposing  a 
fine  of  $150  on  appellant,  of  which  It  com- 
plains. 

It  is  Insisted  by  appellant  that  the  Hopkins 
circuit  court  was  without  jurisdiction  of  the 
oftense  charged.  The  question  here  Involved 
was  recently  before  this  court  In  the  well- 
considered  case  of  Commonwealth  v.  Reming- 
ton Typewriter  Company,  106  S.  W.  399,  32 
Ky.  Law  Rep.  189,  wherein  it  was  said: 
"The  offense  against  the  statute  Is  more  cer- 
tainly committed  where  its  home  offlce  in  this 
state  is  than  in  any  other  county  where  a 
stray  magazine  or  a  fugitive  newspaper 
might  find  its  way,  or  other  kind  of  adver- 
tising be  used.  In  prosecutions  for  violations 
like  this,  it  seems  to  us  better,  for  the  inter- 
est of  all  parties  concerned,  that  the  venue 
should  be  fixed  In  one  county,  if  it  can  with 
propriety  be  done,  so  that  persons  desiring 
to  proceed  against  the  corporation  In  default 
may  know  where  to  Institute  proceedings,  and 


the  corporation  may  know  In  what  court  It 
will  be  proceeded  against  We  doubt  if  the 
commonwealth  would  contend  that,  if  an  ad- 
vertisement in  violation  of  the  statute  waa 
Inserted  in  a  newspaper  that  circulated  in 
every  county  in  the  state,  prosecutions  might 
be  instltnted  and  convlctlonB  had  In  eacb  of 
the  119  counties.  In  other  words,  could  not 
a  conviction  in  <Bie  county  be  pleaded  as  a 
bar  to  the  prosecutions  in  the  others?  It  ts 
not,  however,  necessary  to  further  elaborate 
this  view.  If  it  should  be  entertained  by 
the  court  In  a  case  where  It  was  presented, 
only  (me  recovery  could  be  had ;  and  this,  it 
seems  to  us,  should  be  in  the  county  where 
its  principal  office  or  place  of  business  in 
the  state  is  located,  or  where  its  designated 
officer  for  service  of  process  resides.  Nor 
will  the  efficiency  of  the  statute,  which  sub- 
serves a  useful  purpose,  be  impaired  by  this 
ruling." 

As  appellant's  principal  place  of  business 
or  home  office  was  in  Louisville,  Jefferson 
county,  Ky.,  it  necessarily  follows  that  the 
Hopkins  circuit  court  was  without  jurisdic- 
tion to  try  appellant  True,  the  question  of 
jurisdiction  could  not  be  raised  by  special  de- 
murrer, for  there  was  nothing  In  the  record 
to  show  where  appellant's  principal  place  of 
business  was  located.  The  question  should 
have  l>een  raised  by  an  answer  in  the  nature 
of  a  plea  to  the  jurisdiction.  However,  when 
it  was  made  to  appear  to  tbe  trial  court  by 
appellant's  second  amended  answer  that  Its 
home  offlce  or  principal  place  of  business  was 
in  Louisville,  Jefferson  county,  Ky.,  It  was 
then  the  duty  of  tbe  court  to  discharge  the 
defendant,  for  the  reason  that  it  was  appar- 
ent that  the  court  was  without  Jurisdiction. 

For  the  reasons  given,  the  judgment  is  re- 
versed, and  cause  remanded,  with  directions 
to  dismiss  appellant 
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TEXAS  &  G.  RY.  CO.  v.  FIRST  NAT.  BANK 
OF  CARTHAGE  et  al. 

(Court  of  Ovil  Appeals  of  Texas.     Oct.  28, 
1907.) 

L  CAsaiKRS — Cabbiaoe    or    Goods— Bnx   of 

LaDIITO — NONDEUVEBT  OT  OOODB. 

Bills  of  lading  for  cotton  recited  that  it  was 
received  for  delivery  to  tlie  order  of  plaintiff. 
Tlie  shipper  was  a  buyer  of  cotton,  who  paid 
tlierefor  by  drafts  on  plaintiff,  secured  by  the 
bills  of  lading.  The  cotton  was  delivered  to  an- 
other, who  guaranteed  to  bold  the  carrier  barm- 
less,  and,  without  paying,  plaintiff  applied  the 
cotton  to  a  claim  against  the  third  person.  The 
deliw7  was  not  made  in  accordance  with  cus- 
tom, bat  in  reliance  on  the  guaranty.  Held, 
that  the  carrier  was  liable  to  plaintilr  for  the 
loss  of  the  cotton. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Die. 
▼of.  9,  Carriers,  Si  310,  311.] 

2.  TbIAIt- INSTBUCTIONB— IGROBINO  ISStTES. 

A  requested  instruction,  expressly  excluding 
consideration  of  evidence  and  assuming  facts 
contrary  to  eyidence,  is  properly  refused. 

[E^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  46,  Trial,  g{  596-612.] 

5.  EVIDEKCK— COMPBTBItOT— EVIDBNCB  OT  IN- 
TENT. 

Where,  in  an  action  against  a  carrier  for 
failare  to  deliver  goods  to  plaintiff  in  accord- 
ance with  the  bill  of  lading,  the  agent  of  the 
carrier  testified  that  he  was  not  willing^  at  the 
time  of  the  delivery  of  the  goods  to  a  tliird  per- 
son to  do  so  by  reason  of  any  practice,  but  did 
so  because  of  the  third  person's  guaranty  to  hold 
the  carrier  harmless,  the  refusal  to  permit  the 
agent  to  state  that  he  would  not  liave  consent- 
ed to  malce  the  delivery,  except  for  the  previous 
practice,  bat 'that  he  signed  the  bill  of  lading 
covering  the  goods  to  the  third  person  by  reason 
of  tlie  guaranty  made  by  him,  was  not  errone- 
ous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  g  440.] 

4.  Cabbiebb— CABBiAas  OF  Goods— MisDKLiT- 
EBT— Action— Evidence. 

In  an  action  against  a  carrier  for  failure  to 
deliver  93  bales  of  cotton  in  accordance  with  a 
bill  of  lading  reciting  the  receipt  of  the  cotton 
for  shipment  and  delivery  to  the  order  of  plain- 
tiff, evidence  held  to  sustain  a  finding  that  the 
'93  bales  were  delivered  to  a  third  person,  au- 
thorizing a  Judgment  against  the  carrier  there- 
for. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  382.] 

6.  Afpeai.  and  B>BBOK— Statxuxnt  of  Facts- 
Time  TO  File. 

Where  the  failure  to  file  a  statement  of 
facts  in  time  occnrred  solely  throngh  the  act  of 
the  trial  judge,  who  labored  under  a  misapjire- 
hension  of  the  date  on  which  the  time' limited 
expired,  the  court  on  appeal  will  consider  the 
•tatement. 

XI  Note. — ^For  cases  in  point,  spe  Cent  Dig. 
8,  Appeal  and  Error,  {  2505.] 

Appeal  from  District  Court,  Panola  Coun- 
ty; Richard  B.  Le-vy,  Judge. 

Action  by  the  First  National  Bank  of 
Carthage  against  the  Texas  &  Gulf  Railway 
Company  and  others.  From  a  Judgment  for 
plaintiff  against  defendant  Texas  &  Gulf 
Railway  Company,  it  appeals.    Affirmed. 

Walker  &  Cbamness  and  Young  &  Stinch- 
comb,  for  appellant  Brooke  &  Woolworth, 
W.  R.  Anderson,  J.  0.  Brooke^  and  T.  P. 
Tonng,  for  appellees. 


JAMES,  C.  J.  The  First  National  Bank 
of  Carthage,  Tex.,  brought  this  suit  against 
the  Texas,  Sabine  Valley  &  I^fortbweatem 
Rall'way  Company  for  the  value  of  93  bales 
of  cotton,  alleging  in  substance  that  it  de- 
livered the  cotton  to  the  railway  company 
for  shipment  from  Carthage  to  Tlmpson,  and 
to  be  delivered  to  order  of  the  plaintiff  at 
Tlmpson;  that  appellant  failed  to  so  carry 
and  deliver  the  cotton,  "but,  on  the  contrary, 
80  carelessly  and  negligently  acted  in  regard 
to  the  same  *  *  *  that  said  93  bales  of 
cotton  were  wholly  lost  to  plaintiff,  to  its 
damage  the  sum  of  $3,543.88."  The  Texas, 
Sabine  Valley  &  Northwestern  Railway  Com- 
pany answered.  Appellant,  the  Texas  &  Gulf 
Railway  Company,  appeared  and  alleged  that 
it  had  succeeded  to  the  property  and  liability 
of  the  former  railway  company,  and  was 
allowed  to  be  substituted  as  the  defendant 
Certain  parties  were  eliminated  from  the 
case,  and  the  trial  occurred  with  the  First 
National  Bank  of  Carthage  as  the  plalntKf 
and  the  Texas  &  Gulf  Railway  Company 
as  original  defendant,  and  the  Geo.  H.  Mc- 
Fadden  &  Bros.  Agency,  composed  of  the 
parties  named  Is  the  answer  of  the  defend- 
ant, and  impleaded  by  it  In  this  answer 
It  was  pleaded  that  the  McFadden  Agency 
had  agreed  to  hold  defendant  harmless  in 
connection  with  the  subject-matter  of  this 
suit,  and  asked  for  Judgmoit  over  against 
said  agency  In  the  event  defendant  was  held 
to  be  liable.  Judgment  was  against  defend- 
ant, and  defendant  was  awarded  Judgment 
over  against  the  members  of  said  agency.  No 
issue  was  made  as  to  defendant's  right  to 
recover  against  the  McFadden  Agency  in 
case  defendant  was  adjudged  to  be  liable. 

The  first,  second,  and  third  assignments 
of  error  insist  that  defendant  was,  upon  the 
evidence,  entitled  to  the  peremptory  Instruc- 
tion which  It  asked,  and  that  for  the  same 
reason  the  court  erred  in  overruling  the  mo- 
tion for  new  trial.  Under  these  assignments 
the  proposition  Is:  "By  the  course  of  dealing 
between  the  plaintiff  and  W.  K.  Ross  concern- 
ing the  cotton  that  W.  E.  Ross  purchased 
by  checks  upon  the  plalntlfTs  bank,  the  said 
Ross  was  made  the  agent  of  the  plaintiff, 
In  that  he  was  authorized  to  receive  all  of 
said  cotton  at  Tlmpson,  have  it  compressed 
and  dassifled,  and  was  permitted  to  sell  it  to 
whatever  purchaser  he  chose  and  for  what- 
ever price  he  might  agree  to  take,  and  pro- 
cure through  bills  of  lading  for  it,  and  there- 
fore the  said  W.  E.  Ross  was  authorized  to 
receive  the  cotton  referred  to  In  the  plain- 
tiff's petition,  and  the  appellant  company  is 
not  liable  for  the  same." 

The  testimony  disclosed  that  W.  B.  Ross 
was  a  cotton  buyer  from  yards  and  wagons 
in  Carthage  and  Tlmpson,  paying  for  same 
by  drafts  on  the  First  National  Bank  of 
Carthage  and  the  Cotton  Belt  Bank  of  Tlmp- 
son. He  sold  to  the  Geo.  H.  McFadden  & 
Bros.  Agency,  of  Shreveport,  and  others. 
The  cotton  in  question  was  bought  by  him 
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at  Carthage,  and  paid  for  by  his  overdrafts 
on  the  Carthage  Bank,  who  took  as  their 
security  the  bills  of  lading  therefor  over  de- 
fendant's road  to  Timpson,  where  it  was 
sent  for  compression,  classification,  and  sale 
by  Ross.  These  are  known  in  the  record  as 
the  "local  bills."  They  recited  that  the  cot- 
ton was  received  of  W.  E.  Ross  for  delivery 
to  the  order  of  the  First  National  Bank  of 
Carthage,  or  Its  assigns,  at  Timpson,  Tex. 
It  appears  that,  when  Ross  sold  the  cotton 
to  others  than  the  McFadden  &  Bros.  Agency, 
the  procedure  was  that  he  would  get  Rem- 
bert,  the  railway's  agent  at  Timpson,  to  is- 
sue him  a  bill  of  lading  to  shipper's  order 
and  notify  the  purchaser  at  destination,  and 
that  he  (Ross)  would  write  on  these  bills 
showing  that  the  cotton  was  received  from 
him  to  be  delivered  to  shipper's  order,  and 
get  the  agent  to  sign  for  them,  and  he  would 
attach  to  It  a  draft  from  himself  to  the  con- 
signee and  would  take  It  to  the  Cotton  Belt 
Bank,  at  Timpson,  to  be  sent  to  the  First 
National  Bank  of  Carthage.  Upon  Ross  re- 
ceiving the  bill  of  lading  from  the  agent,  he 
would  grive  him  an  order  on  the  Cotton  Belt 
Bank,  who  had  the  local  bills,  to  turn  them 
over  to  the  agent  who  would  go  and  get 
them.  This  was  the  usage  during  the 
season  pertaining  to  cotton  in  which  the 
Carthage  Bank  was  interested  and  sold  to 
others  than  the  McFadden  Agency. 

In  sales  to  the  McFadden  Agency,  its  agent, 
or  Ross,  prepared  bills  of  lading  for  the  par- 
ticular cotton,  which  the  agent  would  sign 
and  deliver  to  McFadden's  men,  and  Ross 
would  write  a  note  to  the  Cotton  Belt  Bank 
telling  them  to  deliver  the  local  bills,  which 
the  agent  would  get  on  the  order.  Ross 
testified  In  this  connection  that  when  he  de- 
livered cotton  to  the  McFadden  Bros.  Agen- 
cy he  gave  an  order  to  the  railway  agent  for 
the  local  bills;  that  he  would  first  give  Mr. 
Rembert  (the  agent)  such  order  on  the  Cot- 
ton Belt  Bank,  covering  that  particular  cot- 
ton; that  he  would  then  Instruct  the  bank 
that  he  bad  delivered  that  cotton  to  the 
agency  and  that  the  local  bills  were  ready 
to  be  surrendered  to  the  railway  company. 
That  is  what  he  would  do  If  the  local  bills 
of  lading  had  been  issued.  "When  the  sale 
was  to  others  than  the  agency,  I  would  get 
Mr.  Rembert  to  give  me  the  bills  of  lading 
to  shipper's  order,  and  I  would  give  him  an 
order  for  the  local  bills.  I  would  notify  the 
bank  as  soon  as  I  could  walk  up  there  with 
the  through  bills  of  lading."  Rembert  testi- 
fied: "I  would  get  a  note  from  him  to  the 
Cotton  Belt  Bank  to  deliver  me  the  bills 
of  lading.  The  order  was  generally  just  a 
note  to  the  cashier  to  deliver  me  the  bills 
of  lading,  and  I  would  present  it  at  the  bank 
and  get  them.  Sometimes  when  I  was  up 
town,  or  If  it  was  not  convenient  for  him 
to  come,  I  would  go  to  his  office,  and  he 
would  give  me  a  written  order  for  the  bills, 
or  he  would  sometimes  have  the  bills  of 
lading  there."     In  this  connection  we  may 


state  that  the  agent  testified  that  "McFadden- 
Bros.  have  not  shipped  much  over  our  line. 
I  knew  Mr.  Tick  only  that  one  time,  and. 
one  other  time  he  came  in  and  I  signed  a 
bill  of  lading.  I  signed  two  that  I  remember 
during  the  season."  When  Mr.  Tick  (Mc- 
Fadden's agent)  wished  to  get  this  cotton, 
Ross  was  at  Carthage,  and  the  railway  agent 
would  not  deliver  it  Ross,  it  seems,  was- 
left  in  control  of  all  cotton  at  Timpson  in 
which  the  Carthage  Bank  was  interested,  and- 
the  railway  agent  did  as  Ross  instructed  in 
regard  to  shipping  out  the  cotton,  and  a 
custom  or  usage  had  grown  up  by  which 
Ross'  order  for  the  local  bills  was  equivalent 
to  their  actual  delivery  to  said  agent  so  far- 
es the  Carthage  Bank  was  concerned. 

The  appellant  contends  that  the  testimony 
shows  conclusively  that  this  usage  induced 
and  was  responsible  for  the  delivery  by  its- 
agent  of  this  cotton  to  McFadden  Bros,  with- 
out his  first  taking  up  the  local  bills.  The 
result  was  that  McFadden's  Agency  got  the 
cotton  without  paying  plaintiff,  and  applied- 
It  to  Its  claim  of  indebtedness  against  Ross. 
The  evidence  of  what  was  done  by  Ross 
in  this  regard  Is  substantially  as  follows: 

Rembert,  the  station  agent  testified:  "Mr. 
Vlck  was  there  and  wanted  to  take  the  cotr 
ton  on  the  platform.  I  told  them  that  I- 
would  have  to  have  an  understanding  with 
Mr.  Ross  as  to  the  bills  of  lading.  •  ♦  • 
About  10  o'clock  Mr.  Ross  called'  me  up  from 
-Carthage  and  told  me  to  go  ahead  and  let 
them  take  the  cotton  and  everything  would' 
be  all  right  I  told  him  that  *  *  *  the 
bills  of  lading  were  not  at  the  bank,  and  he- 
would  have  to  have  them  sent  there,  to  be 
delivered  to  me  as  before,  and  he  would 
have  to  arrange  with  the  bank  at  Carthage 
to  send  them  down  to  me  before  I  could  let 
The  cotton  be  worked  up,  or  sign  bills  of 
lading  for  them.  He  said  he  would  arrange 
that  and  about  12:30  be  told  me  over  the 
phone  that  he  had  been  to  the  bank  and 
made  arrangements  to  send  me  the  bills  of 
lading  on  the  afternoon  train,  and  they  would" 
instruct  the  bank  at  Timpson  to  notify  me. 
In  about  20  or  30  minutes  Mr.  Banks  tele- 
phoned me  to  know  If  I  would  sign  the 
through  bills  for  Mr.  Vick  and  let  him  go  out 
on  the  2  o'clock  train.  I  told  him  Ross  was 
not  there,  and  It  was  unusual  and  out  of 
the  way  of  handling  this  business,  and  that  if 
be  would  guarantee  to  protect  the  road  fron>' 
any  liability  that  might  occur  with  refer- 
ence to  the  bills  of  lading  covering  this  cot- 
ton that  I  would  sign  them.  He  came  up- 
there  and  I  signed  them.  (Dol.  Banks  asked 
me  If  there  was  any  way  to  arrange  it  and 
I  asked  him  to  tell  Mr.  Vlck  to  come  to  the 
phone,  and  I  explained  to  him  what  I  wanted 
to  do.  He  said:  'All  right.  I  will  guarantee 
that  everything  is  all  right  I  will  guarantee 
to  protect  you  from  any  damage  that  comes 
up.'  Mr.  Ross  had  always  given  me  the 
local  bills  of  lading.    He  had  always  been 
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there,  except  la  tbls  case.  I  always  fonnd 
them  either  In  the  Cotton  Belt  Bank  or  In 
his  office." 

W.  E.  Boss  testified  that  Vlck  called  him 
np  over  the  phone  at  Carthage  and  asked 
to  have  the  cotton  released,  that  be  wanted 
to  get  off  on  that  evening's  train,  and  that  he 
told  Vlck  he  would  do  so,  and  that  he  tried 
to  get  It  released  so  that  Vlck  could  get  off 
as  desired,  and  that  Vlck  knew  It  belonged 
to  tta*  Carthage  Bank.  Ross  then  went  to 
the  cashier  of  said  bank  to  get  the  bank  to 
gaarantee  the  delivery  of  the  bills,  and  the 
cashier  said  be  wonld  do  so;  bnt  he  wanted 
the  money,  and  he  told  the  cashier  to  tele- 
phone the  Cotton  Belt  Bank  at  Timpson  to 
guarantee  delivery  of  the  bills  with  the  dis- 
tinct understanding  that  the  Carthage  Bank 
was  to  get  the  money  for  that  cotton.  He  tes- 
tified, also,  that  be  called  np  Mr.  Rembert, 
the  railway  agent  at  Timpson,  and  told  him 
that  be  had  talked  to  the  bank  in  Carthage, 
and  the  bank  had  agreed  to  send  the  bills 
of  lading  down  there  that  evening. 

The  cashier  of  the  Carthage  Bank  testi- 
fied that  W.  E.  Ross  came  to  him  and  said 
be  was  anxious  to  make  a  delivery  of  the 
cotton  that  day;  that  the  people  who  were 
going  to  buy  were  In  Timpson,  and  be  could 
not  make  a  delivery  without  the  bills.  "He 
asked  me  to  phone  to  the  Cotton  Belt  Bank 
to  guarantee  delivery  on  payment  for  the 
cotton,  and  I  told  him  I  would  do  so.  I  call- 
ed up  tbe  bank  and  told  them  they  could 
guarantee  surrender  of  the  blUs  of  lading  for 
84  bales  upon  payment  of  the  proceeds — not 
to  be  less  than  $2,500.  Eighty-four  bales 
was  the  number  mentioned.  I  do  not  know 
what  became  of  the  9  bales  besides  that.  I 
told  the  bank  that  I  would  send  the  local 
bills  of  lading  on  the  evening  train,  and  I 
did  send  them  down  In  pursuance  of  the 
conversation." 

It  is  upon  Bubstantially  the  above  testi- 
mony that  It  Is  contended  that  the  railway 
company  is  not  liable  as  a  matter  of  law. 
Onr  opinion  Is  that  these  assignments  should 
be  overruled.  There  would  be  foundation  In 
this  evidence  for  holding  that  the  railway 
company  was  not  liable  to  plaintiff  if,  as 
appellant  contends,  the  railway  delivered  the 
cotton  upon  the  request  and  order  of  Ross. 
The  ta.cta  would  disclose  that  Ross  was  plain- 
tilTs  representative,  or  was  treated  by  plain- 
tiff as  its  representative,  in  tbe  matter  of 
these  through  shipments.  In  that  his  orders 
on  tbe  Cotton  Belt  Bank  for  the  local  bills 
were  the  equivalent  of  the  surrender  of  the 
local  bills.  Therefore  If  Ross  had  been  pres- 
ent at  Timpson,  and  given  such  order  in  this 
instance,  plaintiff  may  have  been  estopped  to 
clahn  that  tbe  railway  was  liable.  The 
(acts,  however,  are  that  Ross  was  not  there, 
as  had  formerly  be«i  the  case,  and  did  not 
give  an  order  on  the  Timpson  Bank  for  the 
blliS.  According  to  the  agent's  own  testi- 
mony, Ross  had  telephoned  blm  that  he  bad 
been  to  tbe  bank  at  Carthage  and  made  ar- 


rangements to  send  him  the  bills  of  lading 
on  the  afternoon  train,  and  that  the  bank  at 
Timpson  would  notify  him.  This  was  a  dif- 
ferent thing  from  a  written  order  on  the 
Timpson  Bank,  which  the  agent  was  in  the 
habit  of  presenting  in  order  to  get  the  bills. 
He  recognized  this,  for  he  told  Vlck  that  It 
was  unusual  and  out  of  the  way  of  handling 
this  business,  and,  notwithstanding  the  mes- 
sage from  Ross,  he  refused  to  let  Vlck  have 
the  cotton  except  upon  his  guarantee.  It  is 
observed  that  the  telephone  message  from 
Ross,  which  the  agent  testifies  to,  informed 
him  that  tbe  Timpson  Bank  would  notify 
him,  yet  he  let  the  cotton  go  without  even 
consulting  that  bank.  It  la  clear  that  the 
procedure  In  this  instance  was  not  In  ac- 
cordance with  the  custom  claimed;  that  the 
agent  so  regarded  it,  and  acted  in  the  matter, 
not  in  reliance  upon  the  custom,  nor  any 
order  of  Ross,  bnt  upon  the  guaranty. 

Tbe  above  conclusion  disposes  also  of  the 
fourth,  fifth,  and  sixth  assignments.  The 
court,  however,  did  submit  the  issue  to  the 
Jury,  and  there  are  assignments  which  raise 
the  questions  relating  to  such  charges.  The 
fourth  complains  of  a  charge  which  was 
properly  refused,  because  it  would  expressly 
have  excluded  consideration  of  the  guaranty 
and  would  have  assumed  that  the  procedure 
in  this  Instance  was  In  pursuance  of  a  course 
of  dealing.  The  same  In  regard  to  the  fifth 
and  sixth  assignments. 

The  eighth  assignment  of  error  complains 
of  a  clause  In  the  fourth  paragraph  of  the 
court's  charge,  without  regard  to  the  other 
clauses  of  said  paragraph.  The  pr(q)osltion 
under  the  assignment  Is  "that  it  was  error 
for  the  court  to  limit  the  right  of  the  rail- 
way company  to  a  verdict  to  express  author- 
ity being  given  to  W.  E.  Rpss  to  receive  the 
cotton,  when  there  was  testimony  of  an  Im- 
plied authority."  A  reading  of  the  entire 
paragraph  shows  that  the  court  did  not  so 
limit  It 

The  ninth  assignment  Is  "that  it  was  error 
for  the  court  In  a  certain  instruction  to 
place  upon  defendant  the  burden  to  show 
that  the  railway's  agent  believed  Ross  had  au- 
thority to  make  the  delivery.  If  the  Jury 
found  that  Ross  had  authority."  We  have 
read  the  Instruction,  which  is  set  forth  In 
the  assignment  of  error,  and  It  does  not  deal 
with  the  burden  of  proof. 

Tbe  tenth  assignment  presents  a  proposi- 
tion that  there  was  no  evidence  that  the 
railway's  agent  knew  that  W.  B.  Ross  had 
no  authority  to  deliver  the  cotton  in  ques- 
tion. We  overrule  this,  as  we  tblnk  the  evi- 
dence would  support  such  a  finding. 

The  eleventh  complains  of  the  following 
part  of  the  charge :  "It  was  the  duty  of  the 
defendant,  as  a  common  carrier,  when  It  re- 
ceived the  several  shipments  of  cotton  In 
controversy  for  delivery  at  Timpson,  Tex., 
to  deliver  the  cotton  so  shipped  at  said  place 
to  the  First  National  Bank  of  Carthage,  or 
Its  order,  as  stipulated  by  Its  bill  of  lading." 
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Appellant's  proposition  Is  that  "the  action 
was  for  damages  on  negligence,  and  it  was 
error  to  instruct  that  it  was  the  duty  of  the 
railway  company  to  make  a  delivery  of  the 
cotton  whether  negligence  or  not."  The  lan- 
guage occurs  in  the  preliminary  portion  of 
the  charge,  and  not  in  that  part  which  sub- 
mitted the  case  for  findings  of  the  Jury.  The 
manner  in  which  the  case  was  submitted  pre- 
cludes the  Idea  that  the  Jury  may  have  been 
misled  by  anything  stated  in  the  language 
quoted. 

The  twelfth  is  that  the  court  erred  in  re- 
fusing to  permit  Rembert  (the  agent)  to  tes- 
tify as  follows:  Question:  "Would  you  have 
delivered  the  cotton  in  question  to  the  Geo. 
H.  McFadden  &  Bros.  Agency  upon  the  guar- 
anty of  said 'agency,  and  after  what  Ross  said 
to  you  over  the  telephone,  If  it  had  not  been 
for  the  previous  practice  pertaining  to  the 
delivery  of  the  cotton  and  the  handling  of 
cotton  shipped  from  Carthage  to  Timpson, 
Tex.,  by  W.  E.  Ross?"  The  answer  would 
have  been:  "I  would  not  have  consented  to 
make  the  delivery  of  this  cotton,  except  for 
the  previous  practice  pertaining  to  the  trans- 
portation and  delivery  of  the  cotton;  but  I 
signed  the  through  bill  of  lading  covering 
this  cotton  to  McFadden  Bros.  Agency  by 
reason  of  the  guaranty  made  by  them."*  In 
our  opinion  there  was  no  error  in  the  ruling 
for  the  reason,  already  Indicated,  that  the 
testimony  which  this  agent  gave  shovra  con- 
clusively that  he  was  not  willing,  at  the  time 
and  under  the  circumstances,  to  deliver  the 
cotton  by  reason  of  any  practice,  and  did  so 
only  because  of  the  guaranty. 

The  seventh  assignment  complains  of  a 
portion  of  the  charge,  which  it  set  forth, 
upon  two  grounds:  (1)  Because  it  assumed 
a  matter  of  fact. .  We  find  that  it  did  not 
assume  it.  (2)  "Because  the  charge  was  up- 
on the  weight  of  the  testimony,  in  that  it  in- 


structed the  Jtary  that  the  railway  company 
was  liable  for  the  93  bales  of  cotton,  when  it 
was  a  controverted  fact  as  to  whether  or  not 
more  than  84  bales  had  been  delivered  to  the 
Geo.  H.  McFadden  &  Bros.  Agency."  The 
charge  did  assume  that  the  defendant  rail- 
way company  received  the  several  shipments 
of  cotton  aggregating  93  bales,  but  it  did  not 
assume  that  that  amount  of  cotton  was  de- 
livered to  the  McFadden  Agency. 

Under  the  thirteenth,  fourteenth,  and  fif- 
teenth assignments  appellant  advances  the 
following  proposition:  "The  testimony  show- 
ing that  no  objection  was  ever  made  to  the 
previous  delivery  of  the  cotton,  the  court 
should  have  restricted  the  recovery  in  this 
case  to  84  bales  delivered  on  January  23, 
1905,  and  as  the  Jury  returned  a  verdict  for 
more  than  that  amount  the  court  should  have 
granted  a  new  trial."  It  was  undisputed 
that  the  local  bills  of  lading  showed  93  bales 
received  by  the  railway  company.  There  was 
evidence  that  plaintiff  did  not  get  any  of  the 
93  bales,  nor  the  proceeds  thereof.  A.  M. 
West,  a  witness  for  MlcFadden  &  Bros.  Agen- 
cy, testified  that  the  last  turnout  by  Ross  to 
the  agency  exceeded  84  bales.  He  testified 
to  a  statement  rendered  the  agency  by  the 
Timpson  Bank,  referring  to  the  bills  of  lad- 
ing for  93  bales.  There  was,  we  think,  evi- 
dence to  sustain  a  finding  that  the  93  bales 
included  in  the  local  bill  were  delivered  to 
McFadden  &  Bros.  Agency. 

The  statement  of  facts  in  the  record  ap- 
pears from  the  file  mark  to  have  be^i  filed 
one  day  too  late.  But  ample  showing  has 
been  filed  here  that  this  occurred  solely 
through  the  act  of  the  Judge,  who  labored 
under  misapprehension  of  the  date  upon 
which  the  time  limited  expired.  Consequent- 
ly we  have  considered  the  statement 

Judgment  afiirmed. 


Digitized  by  VjOOQIC 


TexJ 


LEWIS  V.'  HOUSTON  ELECTRIC  CO. 


693 


LBWIS  T.    HOUSTON   ELECTRIC   CO. 

(CoQTt  of  CiTil    Appeals  of   Texas.     June  2, 
1905.) 

CaKBTEBS— INJXJBIES  TO  PaSSBNGEBS— ACTIONS 
— EVIDEWCB— CONTBIBOTOBY  NEGLIGENCE  — 
iHrO.TICATION. 

Wbere,  in  an  action  by  a  passenger,  the 
evidence  was  conflicting  as  to  wnether  he  was 
intoxicated  when  injured,  he  testifying  that  he 
bad  not  been  drunk  for  two  years  prior  thereto, 
testimony  was  admissible  that  plaintiff  had  been 
intoxicated  many  times  previous  to  the  injury. 

On  motion  for  rehearing.    Motion  overruled. 
For  former  opinion,  see  88  S.  W.  489. 

PLEASANTS,  J.  We  have  carefully  con- 
sidered appellee's  motion  for  rehearlug,  and 
have  reached  the  conclusion  that  It  should  be 
overruled. 

We  deemed  It  unnecessary  to  add  anything 
to  n-bat  was  said  In  our  former  opinion  upon 
the  .questions  there  discussed ;  but,  for  the 
guidance  of  the  court  upon  another  trial  of 
the  case,  we  shall  briefly  discuss  the  questions 
presented  by  appellant's  several  assignments 
of  error  which  complain  of  the  action  of  the 
trial  court  In  admitting  testimony  oftered  by 
defendant  In  support  of  Its  plea  of  contribu- 
tory negligence,  to  the  effect  that  on  many  oc- 
casions previous  to  the  occurrence  in  which 
be  was  Injured  appellant  was  seen  under  the 
bifiuence  of  intoxicating  liquor.  Independent 
of  this  testimony,  there  was  evidence  sufil- 
cieot  to  sustain  a  finding  that  appellant  was, 
as  alleged  by  appellee,  in  an  intoxicated  con- 
dition at  the  time  he  was  Isjurecl.  The  evi- 
dence upon  this  issue  was  contradictory ;  ap- 
pellant testifying  in  his  own  behalf  that  he 
had  not  been  drunk  for  two  or  three  years 

U2S.W.-«8 


before  the  time  of  his  Injury.  There  Is  an  ap- 
parent conflict  of  authorities  upon  the  ques- 
tion presented  by  these  assignments,  but  we 
are  of  opinion  that  the  better  reasoning  Is  In 
favor  of  the  admissibility  of  the  evidence. 
While  It  Is  well  settled  that  evidence  that  one 
has  frequently  been  In  a  state  of  Intoxication 
Is  not  sufficient  to  raise  the  Issue  of  whether 
such  person  was  intoxicated  at  a. particular 
time,  when  such  Issue  has  been  raised  by  oth- 
er competent  evidence,  we  can  see  no  reason 
why  testimony  as  to  the  person's  habits  of  In- 
temperance or  of  sobriety  should  not  be  ad- 
mitted as  corroborative  evidence  tending  to 
prove  or  disprove  the  alleged  fact  of  intoxica- 
tion on  the  particular  occasion.  Such  evi- 
dence would  certainly  have  a  material  effect 
upon  ordinary  minds  in  determining  the  Issue 
of  Intoxication  on  the  particular  occasion,  and 
should  be  allowed  to  go  to  the  jury.  If  there 
Is  no  evidence  raising  the  Issue  of  Intoxica- 
tion on  the  particular  occasion  under  consid: 
eration,  evidence  as  to  the  habits  of  the  per- 
son in  this  regard  would  be  immaterial  and 
therefore  Inadmissible.  We  think  the  cases 
of  Railway  Co.  v.  Eutac,  76  Tex.  473,  13  S. 
W.  327,  De  Walt  v.  Railway  Co.,  22  Tex.  Civ. 
App.  403,  66  S.  W.  534,  Railway  Co.  v.  Anson 
(Tex.  Civ.  App.)  82  S.  W.  785,  11  Tex.  Ct. 
Rep.  97,  and  McKerley  v.  Railway  Co.  (Tex. 
Civ.  App.)  85  S.  W.  499,  12  Tex.  Ct.  Rep.  336, 
by  analogy  at  least  sustain  this  conclusion. 
The  Supreme  Court  in  an  opinion  in  the  last 
named  case  reported  in  12  Tex.  Ct  Rep.  846, 
while  expressly  declining  to  decide  the  point, 
recognized  the  distinction  between  the  ques- 
tion of  the  admissibility  of  testimony  of  this 
character  as  corroborative  evidence  and  Us 
competency  as  evidence  when  standing  alone. 
Overruled. 
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BLANTON  V.  COMMONWEALTH. 

(Court   of   Appeals    of    Kentucky.      Sept    30. 
1908.) 

1.  Homicide — Mcbdek — iEvidenoe  —  Stmri- 

C'lENCY. 

Where  the  teBtimony  of  the  commonwealth, 
if  true,  justified  a  conviction  of  murder,  a  ver- 
dict of  guilty  was  supported  by  the  evidence, 
notwithstanding  the  conflicting  evidence  of  ac- 
cused. 

2.  Same— Evidence— INBTBUCTIONS. 

Where  the  theory  of  the  prosecution  was 
that  accused  deliberately  killed  his  wife,  and 
accused  showed  that  the  shooting  was  acciden- 
tal, and  there  was  no  proof  that  accused  hand- 
led his  pistol  in  a  careless  manner,  and  the 
Jury  had  either  to  find  him  guilty  or  acquit 
him,  an  instruction  that  if  accused  had  reason- 
able grounds  to  believe,  and  believed,  that  there 
was  no  danger  in  handling  the  pistol  as  he  did, 
and  the  killing  resulted  from  the  careless  use  of 
the  pistol,  the  jury  should  find  him  guilty  of  in- 
voluntary manslaughter,  but  that,  if  the  killing 
was  accidental  and  without  carelessness,  he 
should  be  acquitted,  sufficiently  presented  the 
theory  of  accused,  and  he  was  not  prejudiced 
by  the  failure  to  charge  that,  if  the  jury  enter- 
tained a  doubt  as  to  the  degree  of  guilt,  they 
should  find  him  guilty  of  involuntary  man- 
slaughter. 

3.  CbIMINAI.  liAW— APPEAI/— Revebsible  Eb- 
BOB. 

A  criminal  case  should  not  be  reversed  for 
trivial  or  harmless  e'rrors. 

Appeal  from  Circuit  Court,  Harlan  Coun- 
ty. 

"Not  to  be  officially  reported." 

Elijah  Blanton  was  convicted  of  murder, 
and  be  appeals.    Affirmed. 

See  108  S.  W.  329. 

W.  P.  Hall,  for  appellant  Jas.  Breathitt, 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

LASSING,  J.  This  is  the  second  api)eal  of 
this  case.  Appellant  was  Indicted,  tried,  and 
convicted  for  the  murder  of  his  wife,  and, 
upon  appeal  to  this  court  the  case  was  re- 
versed because  the  trial  judge  failed  to  give 
an  Instruction  embodying  appellant's  theory 
of  how  the  killlDg  occurred,  to  wit,  that  It 
was  an  accidental  shooting.  The  former 
opinion  is  found  In  103  S.  W.  329,  31  Ky. 
Law  Rep.  800.  Upon  a  retrial  appellant 
was  again  found  guilty,  and  his  punish- 
ment fixed,  as  in  the  former  trial,  at  con- 
finement for  life  In  the  penitentiary.  The 
facts  as  developed  in  this  last  trial,  as 
shown  by  the  record  before  us,  are  practical- 
ly the  same  as  those  brought  out  on  the  first 
trial,  which  are  fully  set  out  In  the  former 
opinion.  Three  grounds  are  relied  upon  by 
appellant  for  reversal :  First,  that  the  ver- 
dict is  not  supported  by  the  evidence ;  sec- 
ond, that  In  the  involuntary  manslaughter 
instruction  the  law  is  not  correctly  stated ; 
and,  third,  that  the  court  erred  in  failing 
to  Instruct  the  Jury  that  if  they  believed 
appellant  proven  guilty  beyond  a  reasonable 
doubt,  but  entertained  a  doubt  as  to  the  de- 
gree of  his  guilt,  that  they  should  convict 
him  of  the  lower  degree,  to  wit,  Involuntary 
manslaughter. 


It  is  the  theory  of  the  commonwealth  that 
appellant  deliberately  shot  and  killed  his 
wife  for  the  purpose  of  getting  rid  of  her, 
and  In  support  of  this  theory  evidence  was 
offered  which  tended  to  show  that  appellant 
was  unduly  intimate  with  another  woman, 
and  on  several  occasions  was  caugitt  in  a 
compromising  position  with  her ;  that  he  had 
said  to  and  in  the  presence  of  different  per- 
sons that  he  wanted  to  get  rid  of  his  wife, 
and  would  do  so,  even  if  he  had  to  blow 
her  head  off,  and  other  similar  expressions. 
The  pistol  with  which  the  shooting  was  done 
was  furnished  by  this  "woman  in  the  case." 
On  the  other  hand  appellant  introduced  evi- 
dence which  tended  to  show  that  it  was  an 
accident;  that  he  stayed  at  the  house,  and 
waited  on  her  after  she  was  shot;  that  she 
stated  that  it  was  an  accident  and  Insisted 
upon  having  him  wait  upon  her,  and  care 
for  and  minister  to  her,  from  the  time  she 
was  shot  until  she  died.  It  was  peculiarly 
the  province  of  the  Jury  to  weigh  the  evi- 
dence, and,  considering  it  all,  decide  which 
theory  was  correct  They  accepted  the  theo- 
ry of  the  commonwealth,  and  rejected  the 
contention  of  appellant  that  it  was  an  acci- 
dent. If  the  testimony  offered  for  the  com- 
monwealth was  true,  as  they  must  have  be- 
lieved it  was,  the  proof  amply  supports  their 
finding  and  verdict. 

The  instruction  complained  of  by  appel- 
lant Is  as  follows :  "If  the  Jury  believe  from 
the  evidence  that  the  accused  bad  reasonable 
grounds  to  believe  and  did  believe  there  was 
no  danger  In  handling  the  pistol  as  he  did, 
and  that  it  was  done  without  any  purpote  of 
harm  upon  his  part,  and  further  believe  from 
the  evidence,  to  the  exclusion  of  a  reasonable 
doubt,  that  the  killing  resulted  from  the 
careless  use  of  the  weapon,  they  should  find 
him  guilty  of  Involuntary  manslaughter,  and 
fix  his  punishment  at  a  fine  or  Imprisonment 
in  the  county  jail,  either  or  both,  in  your  dis- 
cretion; but  if  they  believe  the  Itilling  was 
accidental,  and  without  carelessness,  be 
should  be  acquitted."  This  Is  the  instruction 
which  this  court  upon  the  former  appeal  said 
appellant  was  entitled  to  have  given.  It  is 
not  subject  to  the  criticism  which  appel- 
lant's counsel  is  disposed  to  make  of  It,  but 
expresses  fairly  and  fully  appellant's  legal 
right  under  his  theory  of  how  the  killing 
occurred.  It  would  have  been  the  better 
practice  for  the  trial  Judge  to  have  given  the 
jury  an  Instruction  telling  them  that,  al- 
though they  believed  appellant  guilty  be- 
yond a  reasonable  doubt,  yet  if  they  enter- 
tained a  doubt  as  to  the  degree  of  his  guilt 
they  should  find  him  guilty  of  Involuntary 
manslaughter,  as  defined  by  instruction  No. 
2 ;  but  bis  failure  to  give  this  instruction  did 
not  prejudice  appellant's  right  The  Jury 
was  not  misled  by  such  failure,  for  there 
was  no  proof  offered  which  tended  to  show 
that  appellant  handled  the  pistol  In  a  care- 
less or  reckless  manner,  unless  such  can  be 
inferred  from  the  facts  to  which  he  testl- 
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fled  aboot  the  manner  in  which  the  shot  was 
Ored. 

A  case  should  not  be  reversed  for  trivial, 
immaterial,  or  nnprejudicial  errors.  Two 
impartial  juries  have  tried  this  case,  and 
each  rejected  the  theory  of  appellant  as  to 
how  the  killing  occurred,  and  accepted  the 
theorr  of  the  commonwealth  that  appellant 
bad  become  enamored  of  the  charms  of  an- 
other woman  and  killed  his  wife  in  order  to 
get  her  oat  of  his  way.  Under  the  proof  the 
JniT  bad  either  to  find  appellant  guilty,  as 
tbey  did.  or  else  acquit  him ;  and,  under  the 
eridence  in  this  case,  the  failure  of  the  court 
to  give  the  instruction  which  it  is  now  con- 
tended he  should  have  given  furnishes  appel- 
lant no  ground  for  reversal. 

The  Judgment  is  therefore  affirmed. 


LEACH  ▼.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     Sept.  30, 
1908.) 

1.  Homicide  —  Mubdkb  —  Evidence  —  Soffi- 

CnSNCT. 

Evidence  held  to  sustain  a  conviction  of 
mnrder  in  the  first  degree. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
roL  26.  Homicide,  |8  51&-532.] 

2.  WiTNEsaES— Bias— Evidence. 

In  a  murder  trial,  a  witness  could  have 
been  compelled  to  disclose  the  relations  between 
herself  and  decedent,  though  improper,  or  they 
could  have  Iieen  shown  by  other  witnesses  if  she 
was  not  questioned, ,  or,  if  questioned,  had  de- 
nied improper  relations,  for  the  purpose  of 
showing  her  bias  or  interest  in  the  result  of  the 
trial  so  as  to  enable  the  jury  to  properly  esti- 
mate the  weight  to  be  given  her  evidence. 

3.  Save. 

Though  a  witness  may  not  be  required  to 
answer  a  question  that  would  subject  him  to 
pro8ecnti<»i,  the  fact  that  the  answer  may  de- 
Kiade,  disgrace,  or  humiliate  him  will  not  excuse 
lum. 

4.  Save. 

Civ.  Code  Prac  (  697,  providing  that  a 
witness  may  not  be  impeached  by  evidence  of 
particular  wrongful  acts,  cannot  be  invoked  to 
avoid  disclosures  touching  his  relations  with  one 
in  whose  l>ehaif  he  testifies,  though  such  disclo- 
sures may  develop  particular  acts  that  may  tend 
to  degrade  or  disgrace  the  witness. 

5.  Cbivinal    Law  —  Appeal  —  iNStrFFiciENT 
Besebvatiow  of  Ground  fob  Review. 

The  trial  court's  action  in  refusing  to  per- 
mit witnesses  to  answer  questions  is  not  review- 
able, unless  the  record  shows  what  the  testi- 
mony would  have  been. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Crimuial  Law,  §  2932.] 

6.  Homicide— Appeai^—Beneficiai,  Ebbob. 

In  a  murder  trial,  error  in  submitting  an 
issue  as  to  accused's  sanity  in  the  absence  of 
evidence  to  sustain  the  instruction  beiug  bene- 
ficial to  accused,  he  cannot  complain  thereof  on 
appeal. 

7.  Same— Right  to  Knx. 

One  has  a  right  to  kill  a  burglar  or  thief 
or  one  who  is  at  the  time  committing  a  felony 
by  attempting  to  break  into  his  house,  and,  if 
necessary  to  protect  himself  or  family  from 
death  or  bodily  harm,  may  shoot  an  assailant, 
bat  one  baa  no  legal  or  moral  right  to  kill  an- 


other merely  because  In  the  nighttime  he  comes 
upon  his  premises  or  knocks  at  his  door. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  26,  Homicide,  S8  182,  183.] 

8.  Save— Bubden  of  Pboof. 

An  owner,  controller,  or  occupant  of  prem- 
ises who  kills  an  intruder  or  trespasser  cannot 
justify  his  conduct  because  the  person  killed 
was  a  burglar  or  thief  and  upon  the  premises 
for  a  purpose  of  committing  a  felony,  or  attack- 
ing with  evil  intent  persons  in  possession  of 
premises,  in  the  al>sence  of  evidence  tending  to 
establish  the  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Homicide,  §S  276-278.] 

9.  Same— Evidence— Insufficiency. 

Evidence  in  a  murder  trial  held  insuflicient 
to  require  an  instruction  as  to  accused's  right 
to  shoot  if  he  believed  decedent  was  at  the  time 
attempting  to  break  into  his  house  or  commit  a 
felony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  634.] 

Appeal  from  Circuit  Court,  Scott  County. 
"To  be  officially  reported." 
Thomas  Leach  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

Bradley  &  Bradley,  for  appellant  Jas. 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGreg- 
or, Asst  Atty.  Gen.,  for  the  Commonwealth. 

CARROLL,  J.  Under  an  indictment  charg- 
ing him  with  the  murder  of  C.  W.  Oayle,  the 
appellant  was  convicted.  The  jury  fixed  bis 
punishment  at  Imprisonment  for  life  in  the 
state  penitentiary.  From  a  judgment  enter- 
ed on  the  verdict,  he  prosecutes  this  appeal. 

The  deceased  and  appellant  were  close 
neighbors;  the  bouses  they  respectively  liv- 
ed in  not  being  over  100  yards  apart  There 
are  many  facts  testified  to  showing  that  they 
were  good  friends,  and  a  few  hours  before 
the  killing  they  were  together  engaged  in 
social  conversation  and  arranging  or  settling 
some  business  matters  between  them.  Yet, 
notwithstanding  the  outward  and  general  ap- 
pearance of  friendliness  and  good  feeling  for 
Gayle  on  the  part  of  appellant,  there  Is  evi- 
dence that  to  various  persons  at  different 
times  within  a  few  weeks  before  he  killed 
Gayle  he  made  threatening  remarks  con- 
cerning him.  To  one  person  he  said,  in 
speaking  of  Gayle  In  connection  with  a  wninan 
named  Rebecca  Clark,  who  was  visiting  at 
his  (appellant's)  house,  that,  "if  Gayle  ever 
put  his  foot  on  his  premises  while  she  was 
there,  he  would  kill  htm."  To  another,  in 
speaking  of  trouble  he  had  with  Gayle  about 
some  flour,  he  said:  "Those  Gayles  are  go- 
ing to  keep  a  fooling  with  me  until  I  kill 
some  of  them."  To  yet  another  he  said,  in 
talking  about  Gayle's  hog  getting  into  his 
garden,  that,  "if  the  hog  got  back  In  the 
garden,  he  intended  to  kill  the  hog,  and,  if 
Gayle  said  anything  about  it,  he  would  kill 
him."  And  to  others  he  made  remarks  of  a 
less  threatening  nature  about  deceased  tend- 
ing to  show  a  hostile  feeling.  The  homicide 
occurred  on  Monday  about  midnight  On  the 
Saturday  previous  the  Clark  woman  went  to 
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Leach's  house  to  visit  her  son,  who  had  been 
there  since  the  May  previous,  and  she  re- 
mained until  after  Gayle  was  shot,  and  was 
In  the  house  with  her  son,  Leach,  and  his 
wife  when  the  shooting  was  done.  About  10 
o'clock  on  Monday  night  Leach  said  to  John 
L.  Butler,  as  he.  Leach,  and  the  deceased  and 
his  brother  Bob  Gayle  were  on  their  way 
home  from  Butler's  store,  where  Leach  and 
the  Gayies  had  been  transacting  some  busi- 
ness: "You  tell  Gayle  that  he  has  got  to 
take  that  woman  away  from  here  right  now." 
This  message  Butler  at  once  delivered  to 
Gayle.  Mrs.  Clark  testifies  that,  when  Leach 
returned  to  his  house  from  Butler's  store, 
Gayle  came  with  him,  and  said  to  her  in  the 
presence  of  Leach  that  he  had  come  to  take 
her  away,  and  would  be  back  after  her  in 
15  or  20  minutes  or  as  soon  as  he  could  hitch 
up  his  buggy;  that  then  Gayle  left,  and  in 
a  short  time  came  to  the  front  door  and 
knocked,  when  Leach  said,  "Who  is  there?" 
three  separate  times,  and  Gayle  to  each  re- 
(liK'St  replied:  "Tom,  It  is  'Dutch'  [Gayle's 
ulckname].  Open  the  door."  While  this  con- 
versation between  Leach  and  Gayle  was  go- 
ing on,  the  witness  testifies  that  Mrs. 
Leach  and  herself  said  to  Leach,  who  had  his 
gun  in  his  band,  "Don't  shoot ;  it  Is  'Dutch.'  " 
But,  notwithstanding  this  warning  and  Infor- 
mation, he  fired  through  the  door,  which  was 
closed,  the  shot  taking  efFect  in  the  body  of 
Gayle,  who  was  standing  Immediately  outaide 
on  the  porch.  Leach's  version  of  the  affair 
Is:  That  Monday  afternoon  Gayle  took  Mrs. 
Clark  out  buggy  riding,  and  that  night,  on 
their  return  from  Butler's  store,  Gayle,  who 
was  drinking,  came  to  his  house  and  said,  "I 
am  going  to  take  this  woman  away,"  when  he 
replied,  "It  would  not  do  to  take  her  away  at 
night."  To  this  Gayle  answered,  "All  right," 
and  then  left,  saying  that  be  would  see  him 
In  the  momhig.  That  Gayle  did  not  with  his 
knowledge  or  consent  come  to  his  house  again 
that  night.  That  during  the  night  some  per- 
son walked  upon  the  front  porch  and  scratch- 
ed on  the  door,  when  the  dog  growled,  and  he 
heard  the  person  say,  "I'll  shoot  your  brains 
out  if  you  bite  me."  That  he  then  asked 
three  times  who  it  was,  and,  not  receiving 
any  reply,  fired,  but  did  not  know  that  It 
was  Gayle  be  had  shot  until  after  he  fired. 
Leach  further  testified  that  he  had  about  $40 
In  bis  house,  and  that  the  night  preceding 
the  killing  of  Gayle  a  person  unknown  to 
bim  put  paper  in  the  door  lock  so  as  to  pre- 
vent it  from  locking,  and  he  felt  some  un- 
easiness about  his  money.  From  this  brief 
history  of  the  case  it  appears  that  there  was 
ample  evidence  from  which  the  Jury  might 
well  conclude  that  Leach  deliberately,  will- 
fully, and  without  excuse  or  provocation  shot 
and  killed  deceased.  It  remains  to  be  seen 
whether  or  not  the  trial  court  committed  any 
prejudicial  errors  of  law. 

Three  alleged  errors  are  relied  on  by  his 
counsel :  First,  the  failure  of  the  trial  court 
to  permit  witnesses  to  testify  as  to  the  rela- 


tions that  existed  between  the  deceased  and 
the  Clark  woman;  second,  in  giving  to  the 
Jury  on  instruction  upon  the  subject  of  the 
Insanity  of  the  appellant ;  and,  third,  in  fail- 
ing to  properly  instruct  the  Jury  as  to  the 
right  of  Leach  to  shoot  If  he  believed  the 
person  he  shot  was  at  the  time  attempting  to 
break  Into  his  house  or  commit  a  felony. 

Rebecca  Clark,  who  was  the  chief  witness 
for  the  commonwealth,  was  not  Inquired  of 
concerning  her  Immoral  intimacy  with  the 
deceased,  but  Bassitt  and  other  witnesses  In- 
troduced In  behalf  of  the  accused  were  ask- 
ed if  they  knew  what  the  relations  between 
Mrs.  Clark  and  Gayle  were.  The  court  re- 
fused to  permit  the  witnesses  to  answer  this 
question.  What  answer  the  witnesses  would 
have  made  the  record  does  not  disclose,  as  no 
avowal  was  made.  It  would  have  been  com- 
petent to  have  inquired  of  Mrs.  Clark  what 
the  relations  had  been  between  herself  and 
the  deceased,  and  she  might  have  been  re- 
quired by  the  court  to  disclose  them,  al- 
though improper;  and  this  fact  might  have 
been  shown  Independent  of  her  by  other  wit- 
nesses if  she  was  not  questioned  on  the  sul>- 
Ject,  or,  if  questioned,  had  denied  the  im- 
moral relations.  Morrison  v.  Commonwealth, 
74  S.  W.  277,  24  Ky.  Law  Rep.  2923.  It  iB 
proper  to  permit,  and,  if  necessary,  to  re- 
quire, a  witness  to  relate  his  or  her  rela- 
tions with  the  parties  to  the  litigation,  and  in 
commonwealth  cases,  with  the  accused  or  the 
prosecuting  witness,  or  the  deceased  If  the 
prosecution  is  for  homicide,  for  the  purpose 
of  showing  his  bias  or  prejudice  or  Interest 
in  the  result  of  the  trial,  so  as  to  enable  the 
Jury  to  place  a  proper  estimate  uixin  the 
weight  that  should  be  given  to  his  evidence. 
We  do  not  mean  to  be  understood  as  declar- 
ing that  a  witness  may  be  required  to  answer 
a  question  that  would  subject  him  to  a  crim- 
inal or  penal  prosecution,  but  the  fact  that 
the  answer  may  degrade,  disgrace,  or  humili- 
ate a  witness  will  not  excuse  him.  Underbill 
on  Criminal  Evidence,  {  248;  Grcenleaf  on 
Evidence,  {  450.  This  rule  does  not  conflict 
with  section  597  of  the  Civil  Code  of  Prac- 
tice, providing,  among  other  things,  that  a 
witness  may  not  be  impeached  by  evidence 
of  particular  wrongful  acts.  Commonwealth 
V.  Welch,  111  Ky.  530,  63  S.  W.  9S4;  Brit- 
ton  V.  Commonwealth,  96  S.  W.  556,  29  Ky. 
Law  Rep.  857.  Under  the  Code,  as  con- 
strued in  these  and  many  other  cases,  a  par- 
ty cannot  Impeach  the  testimony  of  a  witness 
by  evidence  of  specific  acts,  with  the  excep- 
tion mentioned  in  the  section,  supra.  To  ask 
a  witness  questions  for  the  purpose  of  im- 
peaching his  credibility  or  morality  Is  one 
thing,  and  to  make  Inquiries  that  will  show 
bis  Interest,  bias,  or  prejudice  is  another, 
although  in  some  respects  the  end  sought  to 
be  accomplished  by  each  line  of  interroga- 
tion Is  the  same.  The  Impeachment  of  a  wit- 
ness is  confined  to  his  own  life  and  charac- 
ter, without  respect  to  his  interest  In  the 
case  or  his  relations  to  the  parties  to  the  con- 
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troversy.    The  attack  is  made  upon  the  wit- 
ness as  an  Individual  Independent  of  his  in- 
terest or  bias  or  prejudice  In  the  case  upon 
trial.    On  the  other  hand,  the  reputation  of 
the  witness  for  truthfulness  or  morality  is 
not  necessarily   involved   in   inquiries  made 
for  the  purpose  of  showing  his  feelings  of 
kindness  or  hostility  towards  the  parties  or 
his  social  or  family  or  business  or  other  rela- 
tions with  them,  although  in  instances  like 
the  matter  we  are  considering  inquiries  along 
this  line  would  reflect  upon  the  character  of 
the  witness.    But  the  purpose  of  the  exami- 
nation   is   not  particularly   to  discredit  the 
reputation  of  the  witness  for  truth  or  morali- 
ty as  It  la  when  he  Is  sought  to  be  Impeach- 
ed; and  the  rule  that  protects  a  witness  at- 
tempted to  be  Impeached  from  Investigation 
Into  specific  or  particular  acts  In  his  life 
cannot   be   invoked   to   save   him   from   dis- 
closures touching  his  relations  with  the  par- 
ty In  whose  behalf  he  is  testifying,  although 
snch  disclosures  may  develop  particular  acts 
that  have  a  tendency  to  degrade  or  disgrace 
the  witness.     As  the  record  fails  to  show 
what    answer    Bassltt   and    other   witnesses 
would  have  made  to  the  question,  the  assign- 
ed error  in  declining  to  permit  them  to  an- 
swer the  question  cannot  be  considered  by 
this  court.     Nichols  v.   Commonwealth,   11 
Bush.  575 ;  L.  C.  &  L.  R.  R.  Co.  v.  Sullivan, 
81  Ky.  624,  60  Am.  Rep.  186.    It  may  be  re- 
marked, however,  that  other  evidence  reason- 
ably sufficient  to  convince  the  Jury  that  Im- 
moral relations  did  exist  between  the  Clark 
woman  and  the  deceased  was  heard  by  the 
Jury  from  other  witnesses,  so  that  the  accus- 
ed had  before  the  Jury  substantially  the  same 
evidence  that  his  counsel  In  their  brief  say 
would  have  been  made  by  Bassltt  and  others. 
Several  witnesses  were  Introduced  by  ap- 
pellant who  said  that  for  a  number  of  years 
he  had  been  subject  at  intervals  to  epileptic 
fits,  and  that  while  under  the  influence  of 
this  disease  he  was  prostrated  mentally  and 
physically,  hut  when  he  recovered  from  the 
effects  of  the  disorder,  which  only  continued 
for  a  few  hours,  he  was  not  legally  Incompe- 
tent to  form  a  criminal  Intent  or  commit  a 
crime.     But,  as  no  evidence  was  Introduced 
affecting  the  mental  capacity  of  the  accused 
St  the  time  he  killed  Gayle,  his  counsel  argue 
that  the  evidence  relating  to  epileptic  fits 
was  offered  only  to  show  bis  weak  condition 
generally,  and  not  for  the  purpose  of  resting 
npon  It  an  Instruction  upon  the  subject  of  in- 
sanity;  and  the  complaint  Is  made  that  the 
(■onrt  erred   to   the  prejudice  of  appellant 
in  giving  to  the  Jury  an  Insanity  instruction. 
It  may  be  conceded  that  the  evidence  intro- 
duced In   behalf  of  appellant  did  not  au- 
thorize the  court  to  submit  to  the  Jury  an  In- 
struction  upon    the  subject  of   his   mental 
soundness  at  the  time  of  the  homicide,  but 
we  are  unable  to  perceive  In  what  respect  the 
glrlng  of  this  Instruction  could  have  been 
prejudicial  to  the  accused.     It  gave  to  him 
the  benefit  of  an  Instruction  he  was  not  en- 


titled  to,  under  which  the  Jury  might  have 
acquitted  him.  The  error  of  the  court  was 
prejudicial  to  the  commonwealth,  rather  than 
the  accuBed. 

It  Is  Insisted  that  none  of  the  instructions 
given  to  the  Jury  presented  the  defense  of 
appellant.  His  counsel  contend  that,  as  he 
believed  at  the  time  he  fired  the  fatal  shot 
that  the  person  at  whom  it  was  fired  was  at- 
tempting to  enter  his  house,  he  had  the  right 
to  shoot  to  prevent  such  entry.  A  man  has 
a  right  to  kill  a  burglar  or  thief  who  is  at 
the  time  committing  a  felony  by  attempting 
to  break  Into  his  house.  And  so  he  may.  If 
necessary  to  protect  himself  or  family  from 
death  or  bodily  barm,  shoot  an  assailant 
But  a  person  has  no  legal  or  moral  right  to 
kill  another  merely  because  In  the  nighttime 
he  comes  upon  his  premises  or  even  knocks 
on  the  door  of  his  house.  The  owner,  con- 
troller, or  occupant  of  premises  who  In  the 
night  or  day  time  shoots  and  kills  an  in- 
truder or  trespasser  cannot  excuse  or  Justify 
his  conduct  upon  the  ground  that  the  person 
killed  was  a  burglar  or  thief  and  upon  the 
premises  for  the  purpose  of  committing  a 
felony,  or  attacking  with  evil  Intent  the  per- 
sons in  possession  of  the  premises,  in  the  ab- 
sence of  some  evidence  conducing  to  establish 
this  defense.  Kentucky  Criminal  Law  &  Pro- 
cedure, by  Roberson,  S{  155-167 ;  Bishop's  New 
Criminal  Law,  §  868;  Chapman  v.  Common- 
wealth, 15  S.  W.  50,  12  Ky.  Law  Rep.  704; 
Utterback  v.  Commonwealth,  106  Ky.  723, 
40  S.  W.  479,  88  Am.  St.  Rep.  328;  Baker  v. 
Comnjonwealth,  93  Ky.  302,  19  S.  W.  975; 
Saylor  v.  Commonwealth,  97  Ky.  184,  80  S. 
W.  390;  Wright  v.  Commonwealth,  85  Ky. 
123,  2  S.  W.  904;  Sparks  v.  Commonwealth, 
89  Ky.  644,  20  8.  W.  167.  If  there  was  any 
evidence  that  Oayle  at  the  time  he  was  shot 
was  forcibly  and  wrongfully  attempting  to 
enter  or  break  Into  the  house  of  Leach,  or 
any  evidence  that  Leach  believed  or  had  rea- 
sonable grounds  to  believe  that  the  person  on 
his  porch  was  a  burglar  in  the  act  of  enter- 
ing into  his  house,  the  court  should  have  In- 
structed the  Jury  upon  the  law  applicable  to 
this  state  of  facts.  So  that  the  question  nar- 
rows down  to  the  proposition  whether  or  not 
the  evidence  of  Leach  was  sufficient  to  war- 
rant the  court  in  giving  an  instruction  that, 
if  the  Jury  heller ed  from  the  evidence  that 
Leach  believed  and  had  reasonable  grounds 
to  believe  that  some  one  was  trying  to  break 
into  his  house  to  commit  a  felony,  he  had 
the  right  to  take  the  life  of  the  Intruder,  If 
necessary,  or  believed  by  him  In  the  exercise 
of  a  reasonable  Judgment  to  b«  necessary,  to 
prevent  him  from  committing  the  contemplat- 
ed crime.  A  careful  consideration  of  Leach's 
evidence  convinces  us  that  It  did  not  au- 
thorize an  Instruction  upon  this  branch  of 
the  law.  Leach  did  not  testify  that  he  be- 
lieved or  bad  any  grounds  to  believe  that  the 
person  on  his  front  porch  was  a  burglar  or 
had  come  to  his  house  for  the  purpose  of  do- 
ing him  or  any  of  his  family  any  Injury,  or 
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tot  the  purpose  of  commlttiug  any  offense 
against  his  property.  Hence  there  was  no 
evidence  to  warrant  the  court  In  giving  the 
Instruction  counsel  Insist  their  client  was 
entitled  to.  Indeed  it  Is  very  questionable 
if,  under  the  evidence,  the  appellant  was  en- 
titled to  the  Instruction  given  by  the  court, 
or  to  any  instruction  that  would  authorize 
the  Jury  to  find  him  not  guilty  upon  the 
ground  that  the  shooting  was  either  excus- 
able or  Justifiable. 

After  a  careful  consideration  of  the  entire 
record  and  the  well-prepared  argument  of 
bis  counsel,  we  find  no  error  that  would  au- 
thorize us  in  granting  a  new  trial. 

The  Judgment  of  the  lower  court  must  be 
affirmed. 


MIIiLBR  v.  COMMONWEALTH, 

(Court  of  Appeals  of  Kentucky.    Sept.  25, 
1908.) 

1.  HoMiciDB— Evidence— SurnciENCT. 

Evidence  held  to  sufficiently  corroborate  the 
testimony  of  an  accomplice  that  accused  was 
present,  and  aided  in  the  killing  of  decedent,  to 
justify  a  conviction. 

2.  Cbiminal    Law— APPEAii—VEBDicT  —  Con- 
clusiveness. 

Under  the  Code,  the  court  on  appeal  has 
no  right  to  reverse  a  criminal  case  where  there 
is  any  evidence  tending  to  show  the  guilt  of 
accused. 

3.  Homicide  —  Evidence  —  Instbuctions  — 
Misleading  Instbuctions. 

Where,  on  a  trial  for  murder,  it  appeared 
that  accused  and  W.  and  B.  were  jointly  in- 
dicted, but  there  was  no  testimony  except  that 
of  W.  that  B.  had  anything  to  do  with  the  kill- 
ing, and  the  court  charged  that  the  jury  could 
not  convict  accused  unless  there  was  evidence 
connecting  him  with  the  commission  of  the  hom- 
icidCj  an  instruction  that  if  accused  and  W.  and 
B.  killed  decedent  by  the  one  or  the  other  shoot- 
ing decedent,  "the  others,  or  the  other,  being 
•  ♦  *  present,  aiding  and  abetting  the  same," 
they  should  find  accused  guilty  of  manslaugh- 
ter, was  not  erroneous  as  authorizing  the  jury 
to  convict  accused,  though  he  was  not  present, 
if  W.  and  B.  killed  decedent;  for  the  quoted 
phrase  could  not  have  been  understood  by  the 
jury  as  referring  to  B. 

Appeal  from  Circuit  Court,  Ballard  County. 
"Not  to  be  officially  reported." 
George  Miller  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

J.  B.  Wickliflfe  and  H.  J.  Moorman,  for 
appellant.  Jas.  Breathitt,  Atty.  Gen.,  and 
Tom  B.  McGregor,  Asst  Atl^.  Gen.,  for  the 
Commonwealth. 


NUNN,  J.  Appellant,  Ben  Walden,  and 
Bud  Miller  were  indicted  In  the  Ballard  cir- 
cuit court  for  the  murder  of  one  Frank  Price 
by  shooting  him  with  a  pistol  and  striking 
him  with  a  pistol  or  other  deadly  weapon, 
one  of  them  doing  the  shooting  and  the  other 
striking  him,  but  which  one  did  the  shooting 
and  which  one  did  the  striking  was  unknown 
to  the  grand  Jury,  the  others  then  and  there 
being  present,  aiding  and  abetting  in  the 
shooting  and  striking.  Appellant  was  given  a 
separate  trial,  which  resulted  in  his  convic- 


tion for  manslaughter,  and  bis  punishment 
fixed  at  two  years  in  the  penitentiary. 

A  reversal  is  asked  for  two  reasons:  First. 
There  was  not  any  evidence  presented  upon 
the  trial  to  sustain  the  charge.  Second.  The 
court  erred  in  instruction  No.  2.  The  first 
question  raised  necessitates  a  recital  of  the 
facts  of  the  case.  The  killing  occurred  at  a 
picnic  and  dance  at  the  home  of  one  De  Kem- 
per^ who  was  a  merchant  and  farmer.  His 
store  and  dwelling  were  under  the  same  roof, 
the  store  in  front,  focing  the  river.  The 
dancing  pavilion  was  back  of  the  building 
about  70  feet,  an  eating  stand  a  short  dis- 
tance from  It,  and  a  cold  drink  stand,  where 
soft  drinks  were  sold,  about  20  feet  from  it, 
and  a  little  farther  from  the  pavilion  than 
the  eating  stand.  Price  was  killed  when  about 
between  these  two  stands  between  the  hours 
of  10  and  11  o'clock  at  night  The  person 
who  killed  him  shot  about  five  times,  and 
about  tlie  time  he  fell  he  was  struck  over  the 
head  with  a  stick  or  some  other  hard  sub- 
stance. There  were  two  persons  making  the 
assault.  One  did  the  shooting,  and  the  other 
used  the  stick.  The  commonwealth's  theory 
is  that  appellant  aided  and  abetted  the  shoot- 
ing, and  struck  deceased  as  he  fell.  Some 
minutes  before  the  killing  of  Price,  one  Sam 
Miller,  a  brother  of  appellant,  was  severely 
cut  with  a  knife  while  In  the  dancing  pavil- 
ion, and  was  carried  and  placed  upon  the 
porch  of  De  Kemper.  It  appears  that  It  was 
not  known  who  cut  Sam  Miller.  Several 
persons  were  In  attendance  caring  for  Sam 
Miller  when  the  shooting  of  Price  occurred. 
Several  witnesses  testified  that  Ben  Walden 
did  the  shooting,  but  did  not  know  the  person 
that  struck  Price,  but  stated  that  he  was  not 
George  Miller.  George  Miller  testified  that 
he  was  with  his  brother,  Sam  Miller,  at  the 
time  Price  was  killed,  and  there  was  some 
evidence  tending  to  corroborate  him  In  this. 
The  commonwealth  used  Ben  Walden  as  a 
witness.  He  testified  that  he  did  not  do  the 
shooting,  that  Bud  Miller  fired  the  shots  and 
George  struck  Price.  The  testimony  shows  ' 
that  Bud  and  George  Miller  were  the  only 
relatives  of  Sam  at  the  picnic,  and  that  Ben 
Walden  was  a  hired  hand  on  the  farm  where 
or  near  where  they  lived;  that  Walden  was 
a  dangerous  character,  and  had  served  a  term 
In  the  penitentiary  for  kukluxlng. 

The  commonwealth's  theory  Is  that  the  de- 
fendants killed  Price  under  the  belief  that  he 
was  the  person  who  stabbed  Sam  Miller. 
There  was  evidence  that  George  MlHer  made 
some  threats  to  the  effect  that  <  he  would 
avenge  the  injury  to  bis  brotlier.  There  was 
also  proof  that  some  boy  in  the  crowd  cried 
out,  "There  he  goes  now,"  and  one  of  the  two 
men  following  Price  said  to  the  othei*t  "Pull 
the  trigger,  and  keep  pulling  it  as  l(>ng  aa 
there  Is  a  load  in  the  gun,  and  I  will  Ao  the 
rest."  De  Kemper  testified  that  he  was  dtand- 
Ing  near  the  pop  stand,  and  saw  a  m^  in 
his  shirt  sleeves,  and  two  men  following i  close 
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behind  him,  coming  from  the  lot  at  the  back 
of  the  house ;  that  they  continued  In  this  po- 
sition untU  they  had  passed  across  the  line 
between  the  two  stands,  and  the  shooting  be- 
gan. He  stated  that  the  man  In  front  was 
Price,  bat  he  did  not  recognize  the  two  men 
following  him,  as  they  passed  down  to  the 
place  of  the  shooting;  but,  as  they  passed 
back  by  him,  he  thought  he  recognized  one  of 
the  men  as  appellant.  Several  witnesses  tes- 
tified that  a  few  minutes  before  the  shooting 
Ben  Walden  and  appellant  left  the  porch 
where  Sam  Miller  was,  and  their  dress  suited 
the  description  of  the  two  men  following 
Price.  Ben  Walden  testified  that  one  George 
Spears  said  to  appellant:  "Don't  hit  the  poor 
fellow  again.  He  Is  killed  now" — and  appel- 
lant answered,  with  an  oath:  "If  you  say 
any  more,  I  will  blow  your  brains  out." 
Some  two  or  three  hours  after  Price  was 
killed  several  persons  were  near  the  dead 
body,  and  at  least  two  witnesses  testified 
that  Bill  Spears  stated:  "This  poor  fellow 
was  innocent,  and  had  nothing  to  do  with  It, 
and  g:ot  killed" — and  appellant,  in  reply,  said: 
"Well,  he  had  no  business  bullying."  Appel- 
lant testified  In  chief,  and  in  answer  to  ques- 
tions put  by  his  counsel  upon  these  two  mat- 
ters, as  follows:  "Q.  Did  you  say  anything 
to  Bill  Spears  Immediately  after  the  shooting 
about  shooting  him?  A.  No,  sir.  Q.  Or  that 
you  would  shoot  him?  A.  No,  sir;  I  never 
made  any  such  threats  at  all.  Q.  Did  Bill 
Spears  come  to  yon  directly  after  the  man 
was  shot,  and  say,  'Don't  bit  him  any  more'? 
A.  He  was  saying  something  there,  but  he 
was  so  drunk —  Q.  I  mean  Immediately  aft- 
er the  shooting  there?  A.  No,  sir ;  he  didn't 
come  up  then.  Q.  Now,  then,  down  at  the 
place  where  the  corpse  was  some  considerable 
time  afterwards,  did  Bill  Spears  say,  This 
poor  fellow  was  Innocent,  and  had  nothing  to 
do  with  it,  and  got  killed,'  and  in  reply  to 
that  did  yon  say,  'Well,  he  had  no  business 
bullying'?  A.  If  I  said  it,  I  don't  remem- 
ber It.  Q.  Who  was  with  you  when  you  was 
down  there?  A.  My  daddy  and  De  Kemper, 
and  several  going  and  coming  all  the  time." 
Without  detailing  the  evidence,  it  is  suffi- 
cient to  say  that  it  Is  reasonably  certain  that 
Bud  MJUer  was  not  present  at  the  time  Price 
was  killed ;  and  It  Is  reasonably  certain  that 
Ben  Walden  shot  Price,  and  that  some  one 
other  than  Walden  struck  Price  about  the 
time  he  fell.  The  question  Is:  Was  there 
any  evidence  produced  upon  the  trial  tending 
to  show  that  Oeorge  Miller  was  present  at 
the  time  of  the  killing ;  that  he  struck  Price, 
and  aided  and  abetted  in  the  killing?  Wal- 
den, his  accomplice,  testified  that  appellant 
was  present  and  did  the  striking.  As  the 
Jury  was  not  authorized  to  convict  appellant 
upon  the  testimony  of  Ben  Walden,  unless 
corroborated  by  other  evidence  tending  to 
connect  the  defendant  with  the  homicide, 
then  the  further  question  Is:  Was  there  any 
evidence  tending  to  corroborate  the  state- 
ments of   Walden?    In   our   opinion   there 


was.  The  fact  that  bis  brother  bad  been  a 
few  minutes  before  severely  wounded,  and 
that  be  had  made  threats  to  avenge  bis  broth- 
er's injuries,  and  the  further  fact  that  Price 
was  pointed  out  to  two  persons  following 
him  as  the  assailant  of  his  brother,  and  the 
opinion  of  De  Kemper  that  appellant  was  one 
of  the  persons  following  Price  Immediately 
before  the  shooting,  and,  lastly,  the  manner 
in  which  be  answered  the  questions  with  ref- 
erence to  his  threats  to  shoot  Spears  when  re- 
quested to  not  hit  Price  any  more,  and  his 
reply  to  Spears  when  he  said  that  Price  was 
innocent  of  any  wrong,  and  ought  not  to  have 
been  killed,  to  wit,  in  effect  excusing  the  kill- 
ing by  saying  that  Price  ought  not  to  have 
been  "bullying  around" — these  facts  and  cir- 
cumstances tend  to  corroborate  the  statements 
of  Walden,  and  under  the  Code  and  the  re- 
peated decisions  of  this  court  construing  It 
this  court  has  no  right  to  reverse  a  criminal 
case  when  there  is  any  evidence  tending  to 
show  the  guilt  of  the  accused. 

The  only  other  ground  presented  for  rever- 
sal is  error  in  instruction  No.  2,  which  Is  as 
follows:  "The  court  instructs  the  Jury  that 
if  they  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  In  Ballard  county,  and 
before  the  finding  of  the  indictment  herein, 
that  Ben  Walden,  George  Miller,  and  Bud 
Miller  did  willfully,  feloniously,  ..unlawful- 
ly, and  not  with  previous  malice  in  sudden 
heat  and  passion,  or  In  sudden  affray,  kill 
and  slay  Frank  Price,  by  the  one  or  the  other, 
the  said  Ben  Walden  or  George  Miller  or  Bud 
Miller  shooting  the  said  Frank  Price  with  a 
deadly  weapon,  to  wit,  a  pistol  loaded  with 
powder,  leaden  balls,  or  some  other  hard  sub- 
stance, or  striking  and  wounding  the  said 
Frank  Price  with  a  pistol,  a  deadly  weapon, 
so  that  the  said  Frank  Price  did  then  and 
there  die  therefrom  within  a  few  minutes 
thereafter,  the  others  or  the  other  one,  being 
then  and  there  present,  aiding  and  abetting 
the  same,  then  you  will  find  defendant,  George 
Miller,  guilty  of  voluntary  manslaughter,  and 
will  fix  his  punishment  at  confinement  In  the 
state  penitentiary  at  not  less  than  two  nor 
more  than  twenty-one  years,  within  the  sound 
discretion  of  the  Jury."  Counsel's  criticism 
of  the  instruction  is  correct.  It  authorized 
the  Jury,  considering  it  technically,  to  convict 
appellant  even  if  he  was  not  present  If  Ben 
Walden  and  Bud  Miller  assaulted  and  killed 
Price.  But,  considering  all  the  Instructions 
together  and  the  facts  proven  la  the  case,  the 
Jury  could  not  have  been  misled  by  this  er- 
ror. There  was  not  the  slightest  testimony 
by  any  witness  In  the  case,  except  Walden, 
that  Bud  Miller  bad  anything  to  do  with  the 
assaulting  and  killing  of  Price.  Bo  the  words 
"the  others  or  the  other  one,  being  then  and 
there  present,  aiding  and  abetting  the  same," 
could  not  have  been  understood  by  the  Jury 
as  referring  to  Bud  Miller.  Therefore  it  left 
the  Jury  to  consider  the  instruction  with  ref- 
erence to  only  George  Miller  and  the  other 
person  who  did  the  shooting.    In  addition  to 
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this,  the  court,  by  Instruction  No.  6,  told  the 
Jury  that  they  could  not  convict  appellant 
unless  there  was  evidence  tending  to  connect 
him  with  the  commission  of  the  homicide 
charged  In  the  indictment.  So  the  Jury  could 
not  have  understood  Instruction  No.  2  as  au- 
thorizing them  to  convict  appellant,  although 
he  was  not  present,  and  aiding  and  abetting 
in  the  killing. 

For  these  reasons,   the  Judgment  of  the 
lower  court  is  affirmed. 


WARD,  Sheriff,  et  al.  t.  HALU 

(Court  of  Appeals  of  Kentucky.     Sept.  30, 
190a) 
Appeal  aso  Ebbob—Finoinos— Conclusive- 
ness. 

Where  the  evidence  Is  so  conflicting  as  to 
leave  the  mind  in  doubt,  and  the  matters  testi- 
fied to  occurred  in  the  presence  of  the  court,  ac- 
quainted with  the  parties,  its  findings  will  not 
be  disturbed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3983-3989.] 

Appeal  from  Circuit  Court,  Harlan  County. 

"Not  to  be  officially  reported." 

Action  by  W.  F.  Hall  against  M.  S.  Ward, 
sheriff,  and  others,  to  enjoin  the  collection 
of  a  Judgment.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

H.  O.  Clay,  H.  L.  Howard,  and  J.  B.  Car- 
ter, for  appellants.  Greene  &  Van  Winkle, 
for  appellee. 

CLAY,  C.  Appellee,  W.  F.  Hall,  was  on 
the  ball  bond  of  James  NiChels  for  bis  ap- 
pearance in  the  Harlan  circuit  court  at  the 
November  term,  1905.  Nichels  failed  to  ap- 
pear, and  a  formal  order  of  forfeiture  was 
taken  and  entered.  At  the  February  term, 
1906,  the  proceeding  was  on  the  common- 
wealth's docket  near  its  close.  Prior  thereto 
summons  had  been  served  on  appellee.  Judg- 
ment was  taken  against  appellee,  and  he 
thereafter  instituted  this  action  against  ap- 
pellant to  enjoin  the  collection  of  the  Judg- 
ment and  execution  Issued  thereon.  The 
chancellor  gave  appellee  the  relief  asked  for, 
and  M.  S.  Ward,  the  sheriff,  appeals. 

According  to  the  testimony  of  appellee,  he 
was  present  when  the  case  was  called,  but 
understood  that  It  was  to  be  passed  and 
called  again  before  the  expiration  of  the 
term,  at  which  time  he  was  to  be  given  an 
opportunity  to  make  a  defense.  The  Judg- 
ment contrary  to  such  understanding  was 
entered  without  any  knowledge  or  notice  on 
bis  part.  It  also  appears  that  James  Nichels, 
whose  bondsman  the  plaintiff  was,  bad  been 
arrested  and  returned  to  the  Harlan  circuit 
court  and  the  case  against  him  filed  away  by 
the  commonwealth.  The  testimony  for  ap- 
pellants shows  that  the  case  was  regularly 
called;  that  the  appellee  was  in  court  when 
it  was  called,  and,  when  the  commonwealth's 
attorney  asked  Judgment,  no  objection  was 
made  by  appellee.  The  evidence  being  so 
conflicting  as  to  leave  the  mind  in  doubt,  the 


matters  testified  to  having  occurred  In  the 
presence  of  the  court,  and  he  being  acquaint- 
ed with  the  parties,  his  Judgment  will  not 
be  disturbed. 
Judgment  affirmed. 


REED  et  al.  v.  FORD. 

(Court  of  Appeals  of  Kentucky.     Sept.  26, 
1908.) 

1.  Dauaoes— Fbioht. 

A  cause  of  action  will  not  lie  in  favor  of 
a  woman  for  pain  and  suffering  resulting  solely 
from  fright,  nnaccompanied  by  physical  injury, 
superinduced  by  one  who,  without  seeing  her  or 
knowing  of  her  presence,  and  without  trespass- 
ing on  her  premises,  assaulted  a  third  person 
who  occupied  a  room  in  her  house;  the  dam- 
ages being  too  remote  and  speculative. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  f  100.] 

2.  Saue. 

No  recovery  can  be  had  for  injuries  result- 
ing from  mere  fright  caused  by  the  negligence 
of  another,  where  no  immediate  personal  injury 
is  received. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {  100.] 

3.  Neolioenoe— Unfobeseen   Consequences. 

One  assaulting  another,  without  seeing  a 
third  person,  and  without  knowing  of  her  pres- 
ence in  an  adjacent  room,  and  without  being 
seen  by  her,  is  not  guilty  of  negligence  toward 
the  third  person. 

[Ed.  Note.— For  cases  in  iwint,  see  Cent.  Dla. 
vol.  37,  Negligence,  §  12.] 

Appeal  from  Circuit  Court,  Barren  County. 

"To  be  officially  reported." 

Action  by  Nettle  May  Reed  and  another 
against  Henry  Ford.  From  a  Judgment  of 
dismissal  on  sustaining  a  demurrer  to  the 
petition,  plaintiffs  appeal.    Affirmed. 

Duff  &  Hutchison,  for  appellants.  Balrd 
&  Richardson,  for  appellee. 

SETTLE,  J.  Appellants  complain  of  a. 
Judgment  of  the  Barren  circuit  court  sus- 
taining a  demurrer  to  their  petition,  as 
amended,  and  dismissing  the  action.  The  ap- 
peal, therefore,  presents  for  our  consideration 
but  one  question,  viz.:  Do  the  facts  alleged  in 
the  petition  state  a  cause  of  action? 

The  original  petition  Is  as  follows:  "Th» 
plaintiffs,  Nettle  May  Reed  and  her  husband, 
I.  W.  Reed,  state  that  during  the  month  of 
September,  1907,  the  defendant,  Harry  Ford, 
came  to  their  house  in  Glasgow,  Ky.,  dur- 
ing the  darkness  of  the  night,  in  a  drunken 
condition,  and  In  front  of  the  rooms  in  which 
they  resided,  and  in  the  hearing  of  the  plain- 
tiffs, assaulted  one  Jas.  D.  McConnell,  who 
occupied  a  room  near  them,  and  then  and 
there  in  a  loud  and  boisterous  manner  cursed 
and  abused  'said  McConnell  and  threatened 
to  kill  him ;  that  the  defendant  remained  in 
front  of  this  said  room  for  a  half  hour  or 
longer,  and  continued  to  curse  and  abuse 
said  McConnell,  and  to  threaten  to  take  his 
life,  who  was  perfectly  defenseless  and  un- 
able to  resist  him.    The  plaintifCB  state  that 
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the  plaintiff  Nettle  May  Reed  was  at  the 
time  pregnant  with  child;  that  she  was 
greatly  alarmed  and  frightened  at  the  action 
of  the  defendant  as  aforesaid,  so .  much  so 
that  she  was  compelled  to  take  her  bed  and 
remain  there  ten  days;  that  her  nerrons 
system  was  greatly  shocked;  that  she  has 
since  been  threatened  with  a  miscarriage  in 
consequence  of  the  fright  received  by  her; 
that  she  has  suffered  great  mental  agony  and 
physical  pain  from  said  fright ;  and  that  her 
health  has  been  greatly,  and  as  they  fear 
and  believe  permanently,  impaired  as  the  re- 
sult of  the  fright  aforesaid" 

The  following  are  the  averments  of  the 
amended  petition :  "Amending  their  petition 
herein,  the  plaintiffs  state  that  the  assault 
on  Jas.  D.  McConnell  took  place  in  the  hall 
Immediately  in  front  of  the  room  occupied  by 
the  plaintiffs  at  the  time,  and  within  three 
or  four  feet  from  the  plaintiff  Nettle  May 
Reed;  that  the  plaintiff  Nettle  May  was 
made  violently  sick  by  the  fright  which  she 
received;  that  she  was  compelled  to  and 
did  take  her  bed  for  at  least  ten  days,  as  the 
result  of  said  fright;  and  they  state  that 
Iier  health  has  been  greatly  impaired,  and 
they  fear  permanently  destroyed,  as  the  re- 
sult of  the  fright  aforesaid;  and  they  far- 
ther state  she  sustained  physical  injuries  In 
consequence  of  the  fright  aforesaid,  and  has 
been  and  was  damaged,  as  set  out  In  the  orig- 
inal petition  herein.  In  the  sum  of  $500, 
which  injuries  are  and  were  the  direct  and 
proximate  result  of  the  fright  complained  of 
by  her  in  said  original  petition." 

A  careful  analysis  of  the  language  of  the 
petition  and  amendment  will  demonstrate 
that  the  sole  ground  of  recovery  alleged  is 
that  injury  and  damage  resulted  to  the  ap- 
pellant Nettle  May  Reed  from  fright  superin- 
duced by  the  conduct  of  appellee  In  commit- 
ting an  assault  upon,  and  using  In  her  hear- 
ing and  within  a  few  feet  of  her  profane 
and  abusive  language  toward,  a  third  per- 
dou,  one  Jas.  D.  McConnell;  tiiat  the  fright 
given  her  by  the  misconduct  of  appellee  to- 
Trard  McConnell  caused  her  great  physical 
and  mental  suffering,  made  her  ill  for  ten  days, 
nearly  produced  a  miscarriage,  and  perhaps 
permanently  impaired  her  health.  While  it 
is  alleged  in  the  petition  that  appellee's  as- 
sault upon  and  abuse  of  McConnell  occurred 
in  her  house  at  night,  where  he  had  gone 
in  a  drunken  condition,  these  facts  did  not 
necessarily  make  him  a  trespasser  as  to  the 
person  or  premises  of  Mrs.  Reed.  It  Is  al- 
leged that  McConnell  occupied  a  room  in  the 
same  bouse  near  hers,  and  not  alleged  that 
appellee  did  not  lawfully  enter  the  house. 
He  may  have  gone  there  upon  McConnell's 
invitation,  or  to  see  him  on  a  business  mat- 
ter, and  for  some  reason,  whether  with  or 
without  provocation,  became  angry  with  and 
abusive  toward  him  after  entering  the  house. 
It  will  be  observed  that  neither  the  orig- 
inal nor  amended  petition  alleges  that  appel- 
lee^ at  tbe  time  of  his  assault  upon  or  abuse 


of  McConneU,  was  seen  by  Mrs.  Reed;  that 
he  saw  her,  knew  she  was  in  hearing,  or  in 
a  room  near  him,  or  that  she  was  then  an 
occupant  of  a  room  in  the  house;  nor  does 
either  aver  that  the  door  to  the  room  she 
was  occupying  was  open,  thereby  affording 
appellee  an  opportuni^  to  discover  her  pres- 
ence therein.  It  is  also  true  that  tbe  peti- 
tion does  not  charge  that  appellee  assaulted 
the  appellant  Nettle  May  Reed,  that  he  knew 
she  was  pregnant,  or  that  anything  said  or 
done  by  him  was  directed  to  or  at  her.  On 
the  contrary,  its  only  averments  on  that 
point  are  to  the  effect  that  McConnell,  who 
was  not  a  member  of  her  family  or  related 
to  her,  was  alone  the  subject  of  appellee's 
wrath  and  abuse.  It  is  patent  from  the  aver- 
ments of  the  petition,  as  amended,  that  ap- 
pellee committed  no  assault  upon  or  tres- 
pass against  the  appellant  Nettie  M.  Reed. 
The  pain  and  suffering  alleged  resulted  sole- 
ly from  fright,  and  were  unaccompanied  by 
any  physical  injury.  The  damages  sought 
to  be  recovered  are  too  remote  and  specula- 
tive. The  injury  is  more  sentimental  than 
substantial.  Being  easily  simulated  and 
hard  to  disprove,  there  is  no  standard  by 
which  it  can  be  Justly,  or  even  approximate- 
ly, compensated.  As  said  by  this  court  in 
Reed  v.  Maley,  115  Ky.  816.  74  S.  W.  1079, 
62  L.  R.  A.  900,  a  case  In  which  the  question 
here  involved  was  considered:  "The  objec- 
tion to  a  recovery  for  injury  occasioned  with- 
out physical  Impact  Is  the  difficulty  of  test- 
ing the  statements  of  the  alleged  sufferer, 
the  remoteness  of  tbe  damages,  and  the  met- 
aphysical character  of  the  injury  considered 
apart  from  physical  pain."  Railway  Com- 
pany V.  Elliott,  66  Fed.  950,  6  C.  C.  A.  347, 
20  It,  R.  A.  582;  Keyes  v.  Railway  Company, 
36  Minn.  200,  .30  N.  W.  888;  Morse  v.  C.  &  O. 
Railway  Company,  117  Ky.  11,  77  S.  W.  861. 
It  Is  equally  certain  that  no  right  of  re- 
covery can  be  asserted  in  this  case  upon  the 
ground  that  appellee's  assault  upon  or  abuse 
of  McConnell,  occurring  at  the  house  of  tbe 
appellant  Nettle  M.  Reed  and  In  her  hearing, 
constituted  negligence  for  which  he  should 
be  made  to  respond  In  damages  for  the  al- 
leged Injury  resulting  to  her.  It  seems  to  be 
well  settled  that  no  recovery  can  be  had  for 
injuries  resulting  from  mere  fright,  caused 
by  the  negligence  of  another,  when  no  Imme- 
diate personal  Injury  is  received.  Thompson 
on  Negligence,  S8  156,  167;  Mitchell  v.  Roch- 
ester Railway  Co.,  151  N.  T.  107,  45  N.  E. 
354,  34  L.  R.  A.  781,  56  Am.  St  Rep.  604; 
Gulf,  Ac,  Railway  Co.  v.  Hayter,  93  Tex. 
239,  64  8.  W.  944,  47  L.  R.  A.  325,  77  Am.  St. 
Rep.  860.  Moreover,  under  the  facts  alleg- 
ed, negligence  can  in  no  event  be  imputed 
to  appellee  in  this  case,  or  regarded  as  the 
proximate  cause  of  appellant's  Injuries;  for, 
not  seeing  appellant,  being  unseen  by  her, 
and  not  knowing  of  her  presence  In  the  ad- 
jacent room,  It  cannot  be  claimed  that  he 
could  have  foreseen  or  reasonably  anticipated 
that  any  injury  would  probably  result  to  her 
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from  bis  assault  upon  or  abuse  of  McCon> 
nell. 

Being  of  the  opinion  that  the  petition  fails 
to  state  a  cause  of  action,  the  Judgment  sus- 
taining the  demurrer  thereto  is  affirmed. 


HARGIS  et  al.  v.  BEGLEY,  Clerk  of  Court, 
et  al. 

(Court  of  Appeals  of  Kentucky.    Sept  29, 
190a) 

1.  Bail— FOBFBITUBE— Bblibf. 

It  is  a  defense  to  recovery  on  a  bail  bond 
that  the  person  under  bond  waa  prevented  from 
attending  court  by  reason  of  being  accidentally 
shot,  though  he  was  at  the  time  out  of  the  state 
on  a  visit. 

2.  JunoMENT— Vacation  Aiteb  Tebm— "Cas- 
ualty." 

That  one  vas  accidentally  shot,  preventing 
his  appearing  at  court,  is  ground  for  setting 
aside  judgment  on  his  forfeited  bail,  within  Civ. 
Code  Prac.  {  518,  empowering  the  court  render- 
ing a  judgment  to  vacate  it,  after  the  term,  "for 
unavoidable  casualty  or  misfortune,  preventing 
tho  party  from  appearing  or  defending" ;  "cas- 
ualty" being  that  which  happens  without  design 
or  without  oeing  foreseen. 

[£<d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1003-1004;  vol.  8,  p. 
7597.] 

Appeal  from  Circuit  Court,  Leslie  County. 

"To  be  offlcially  reported." 

Action  by  James  Hargis  and  others  against 
W.  G.  Begley,  clerk  of  court,  and  others,  for 
injunction.  Judgment  for  defendants.  Plain- 
tiffs appeal.  Reversed,  and  remanded  for 
new  trial. 

Cleon  K.  Calvert  and  J.  J.  C.  Bach,  for  ap- 
pellants. Ira  Fields,  Commonwealth  Atty., 
and  Jas.  H.  Jeffries,  for  api>ellees. 

NUNN,  J.  Prior  to  October,  190«»  one 
Doug  Hays  was  indicted  In  tbe  Leslie  circuit 
court,  charged  with  a  felony,  and  bis  ball 
fixed  at  $500.  Appellants,  James  Hargis,  Ed 
Callahan,  and  S.  B.  Stidham,  executed  the 
usual  bond  for  tbe  appearance  of  Doug  Hays 
at  the  October  term  of  the  Leslie  circuit 
court  to  answer  the  charge.  He  failed  to  at- 
tend, and  there  was  an  order  made  forfeiting 
his  bail  bond,  and  another  bench  warrant  is- 
sued, and  his  ball  fixed  at  $1,000,  and  sum- 
mons was  awarded  against  his  sureties,  ap- 
pellants. At  the  February  term,  1907,  of  the 
court,  appellants  failed  to  answer,  and  a  Judg- 
ment was  rendered  against  them  for  the 
amount  of  the  bond.  This  action  was  in- 
stituted by  appellants  to  enjoin  the  collec- 
tion of  this  Judgment 

As  reasons  why  appellants  should  not  be 
compelled  to  pay  this  judgment  they  present- 
-ed  the  following:  That  they  and  Doug  Hays 
resided  in  Breathitt  county,  about  45  miles 
from  Hyden,  In  Leslie  county,  tbe  place 
where  the  judgment  was  rendered;  that  short- 
ly after  tbe  bail  bond  was  executed  Doug 
Hays  went  to  the  state  of  Minnesota  on  a 
visit  to  his  brother,  who  resided  there;  that 
while  there  Doug  Hays  and  his  brother  went 


on  a  bunting  trip,  and  Doug  Haya  accidental- 
ly shot  and  wounded  Iiimself ,  and  it  was  im- 
possible for  hhn  to  appear  at  the  Leslie  cir- 
cuit court  in  October  in  fulfillment  of  the 
bond;  that  after  he  became  able  to  travel  be 
returned  to  Breathitt  county  and  ^ecoted 
another  ball  bond  for  the  $1,000.  It  Is  made 
to  appear  that  they  failed  to  attend  the 
Leslie  circuit  court  which  began  on  the  first 
Monday  in  February,  1907,  for  the  reason 
that  they  did  not  know  that  there  was  a 
February  term  of  that  court;  that  they  be- 
lieved that  the  term  began  on  tbe  third  Mon- 
day in  March,  1907;  that  they  relied  upon 
the  "Bradley  &  Gilbert  Company"  court  cal- 
endar for  tbe  year  1907,  which  fixed  the  term 
for  the  Leslie  circuit  court  on  the  third  Mon- 
days In  March,  June,  and  November;  that 
they  did  not  know  of  the  change  fixing  the 
terms  of  the  Leslie  circuit  court  to  begin  in 
February,  May,  and  October.  They  filed 
with  their  pleadings  tbe  court  calendar  of 
Bradley  &  Gilbert  Company  for  the  year  1907, 
and  It  substantiates  their  claim.  The  lower 
court  concluded  that  notwithstanding  these 
alleged  facts,  which  were  not  disputed,  ap- 
pellants had  no  cause  of  action. 

Appellee's  counsel  contends  that  appellants, 
the  sureties  of  Doug  Hays,  acted  at  their 
peril  when  they  permitted  him  to  leave  tbe 
state  to  visit  his  brother,  and  It  was  no  de- 
fense to  the  action  to  recover  the  amount  of 
the  bond  that  Hays  was  accidentally  shot 
and  thereby  prevented  from  appearing  at  the 
October  term  of  the  Leslie  circuit  court  and 
refers  to  the  cases  of  Starr  v.  Commonwealth, 
7  Dana,  243,  Alguire  v.  Commonwealth,  3  B. 
Mon.  349,  and  WItbrow  v.  Commonwealth, 
1  Bush,  17,  and  other  cases  of  similar  im- 
port <is  sustaining  their  position.  These  cas- 
es are  unlike  tbe  case  at  bar.  The  case  In 
7  Dana,  243,  was  one  where  an  infant  was 
defendant  in  the  indictment,  and  he  failed  to 
appear  to  answer  It  and  the  sureties  on  tbe 
ball  bond  defended  upon  the  ground  that  the 
Infant's  mother  had  taken  him  out  of  the 
state  and  kept  him  away  until  after  the  bond 
was  forfeited.  The  court  adjudged  that  this 
defense  was  insufficient  The  case  in  3  B. 
Mon.  349,  was  where  the  defendant  had  not 
appeared  because  he  was  Imprisoned  by  the 
state  authorities  In  the  city  of  Louisville,  Ky. 
This  fact  was  pleaded  as  a  defense  to  the 
forfeiture  of  the  bail  tK>nd,  and  was  held  In- 
sufficient, because  it  was  defectively  plead- 
ed. The  case  in  1  Bush,  17,  was  one  where 
one  Oatlin,  who  was  charged  with  murder  in 
Marlon  county,  Ky.,  was  arrested  and  gave 
bond,  and  then  went  to  the  state  of  Indiana, 
where  he  was  arrested  and  imprisoned  for  the 
violation  of  tbe  law  in  that  state.  While 
thus  Imprisoned  in  the  state  of  Indiana,  bis 
bail  bond  was  forfeited  for  his  nonappearance 
in  the  Marlon  circuit  court  and  the  court 
held  that  bis  enforced  absence  In  tbe  state 
of  Indiana  at  the  time  the  forfeiture  pro- 
ceeding was  had  was  not  a  defense  to  tbe 
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forfeiture.  In  the  last  two  cases  referred  to 
the  defendant  was  prevented  from  attending 
'Court  In  compliance  with  the  ball  bond  on 
account  of  wrongful  acts  committed  by  them. 
They  were  imprisoned  for  committing  other 
•crimes.  When  the  sureties  executed  bond  in 
the  first  case  referred  to  they  linew  that  the 
Infant  was  In  the  charge  of  his  mother,  and 
when  they  permitted  her  to  take  him  from 
the  state  they  took  the  risk  of  her  permit- 
ting him' to  return,  or  of  his  returning  of  his 
own  will  in  spite  of  her  objections.  If  it 
had  been  made  to  appear  in  those  cases  that 
the  defendants  had  been  prevented  from  ap- 
pearing in  answer  to  their  recognizance,  not 
on  account  of  any  wrongful  act  or  dereliction 
•on  their  part,  but  on  account  of  unavoidable 
4iccldent  or  sickness,  over  which  they  had  no 
control,  the  results  would  have  been  different 
See  Commonwealth  v.  Terry,  2  Duv.  383; 
Bonner  v.  Commonwealth,  85  S.  W.  1196,  27 
Ky.  Law  Bep.  652. 

The  second  proposition  presented  by  ap- 
pellee's counsel  is  that  the  judgment  was 
rendered  In  February,  1907,  and  this  ac- 
tion was  not  instituted  Ito  set  aside  the 
Judgment  antll  the  31st  day  of  May  of  that 
year,  and  that  one  court  had  passed  be- 
tween the  date  of  the  Judgment  and  the  in- 
stitution of  this  action,  and  the  court  was 
without  power  to  vacate  or  modify  it,  except 
upon  the  grounds  set  out  in  section  518  of 
the  Civil  Code  of  Practice,  which  It  is  claim- 
ed are  not  presented  In  this  proceeding.  This 
contention  of  appellee's  counsel  Is  correct, 
except  the  last  proposition,  to  the  effect  that 
appellants  present  no  grounds  for  vacating 
or  modifying  the  Judgment  under  section 
518,  Civ.  Code  Prac.  The  seventh  subdivision 
of  that  section  is  as  follows:  "For  unavoid- 
able casualty  or  misfortune,  preventing  the 
party  from  appearing  or  defending."  Casual- 
ty is  that  which  happens  without  design  or 
without  being  foreseen.  If  Hays  was  "ac- 
cidentally shot,"  It  was  without  design  on 
his  part;  and  if  he  was  prevented  from  ap- 
pearing at  the  Leslie  circuit  court  by  reason 
thereof  It  would  be  the  same  as  if  he  had 
l>ecom«  seriously  ill  and  was  thereby  pre- 
vented from  attending  court.  If  Hays  had 
been  at  his  home  in  Breathitt  county,  and  had 
been  sick,  and  thereby  prevented  from  at- 
tending the  Leslie  circuit  court,  it  would 
not  be  contended  that  Ills  sureties  could 
not  have  successfully  defended  for  his  not 
appearing;  and  there  Is  no  reason  why  that 
defense  would  not  avail  them  if  bis  sickness 
had  occurred  to  him  while  on  a  visit  to  his 
brother.  It  Is  true  appellants  in  their  plead- 
ing did  not  use  the  words  "that  Hays  was 
prevented  from  attending  the  Leslie  circuit 
court  by  reason  of  an  unavoidable  casualty  or 
misfortune";  but  the  fact  stated  by  them, 
if  true,  show  these  facts. 

We  are  of  the  opinion  that  the  lower  court 
erred  In  sustaining  a  demurrer  to  appellants' 
.pleadings. ,  The  Judgment  is  reversed  and  re- 


manded for  trial;  and  If  appellants'  conten- 
tions are  found  to  be  true  the  court  will  set 
aside  the  Judgment  and  render  Judgment  ac- 
cording to  the  Justice  of  the  case,  as  provided 
In  section  98,  Cr.  Code  Prac.  which  is  as  fol- 
lows: "If,  before  Judgment  is  entered  against 
the  ball  the  defendant  be  surrendered  or  ar- 
rested, the  court  may,  at  its  discretion,  re- 
mit the  whole  or  part  of  the  sum  specified 
in  the  bail  bond." 


HAMILTON  V.  COMMONWEAI/TH. 

(Court  of  Appeals  of  Kentucky.    Sept.  30, 
1908.) 

1.  HoMicn>B— Assault  with  Ihtknt  to  Kiu. 
—Intent — Evioencs. 

The  intent  in  malicious  cntting  and  wound- 
ing with  intent  to  kill  is  gathered,  not  only  from 
accused's  declarations,  but  from  the  nature  and 
extent  of  the  wounds,  the  manner  of  their  in- 
■fllction,  the  acts  of  accused,  and  all  the  attend- 
ing circumstance). 

[E!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {{  543-^2.] 

2.  Same— EvinENCB— StTFiriciENCT. 

On  a  trial  for  malicious  cutting  and  wound- 
ing with  intent  to  kill,  the  evidence  held  to  show 
defendant  guilty  of  assault  and  battery  only ; 
the  facts  not  establishing  the  intent  to  kill. 

[Bkl.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  26.  Homicide,  S8  543-652.] 

Carroll,  J.,  dissenting. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported." 

William  Hamilton  was  convicted  of  ma- 
licious cutting  and  wounding  with  Intent  to 
kill,  and  he  appeals.  Reversed  and  remand- 
ed for  new  trial. 

Campbell  &  Campbell,  for  appellant.  Jas. 
Breatliltt  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

CLAY,  C.  The  appellant,  William  Hamil- 
ton, and  Will  Alexander,  alias  Coots  Eggles- 
ton,  were  Jointly  indicted  for  the  offense  of 
malicious  cutting  and  wounding  with  Intent 
to  kill ;  Hamilton  being  charged  as  principal 
and  Eggleston  as  accessory.  Appellant  was 
tried  and  convicted,  and  his  punishment  fix- 
ed at  five  years  In  the  penitentiary.  A  new 
trial  was  refused,  and  he  appeals. 

One  of  the  principal  grounds  urged  for  re- 
versal is  that  there  was  no  evidence  of  an 
Intent  to  kill.  For  the  purpose  of  discussing 
this  objection,  it  will  be  necessary  to  give 
a  brief  review  of  the  evidence.  According 
to  the  testimony  for  the  commonwealth,  ap- 
pellant and  Coots  Eggleston,  both  negroes, 
met  the  prosecuting  witness.  Mat  McKInney, 
another  negro,  near  Koy  Nelson's  saloon  on 
Third  street,  In  the  city  of  Paducah,  at  about 
1  o'clock  p.  m.  They  were  all  drinking  at  the 
time,  and  appellant  was  trying  to  Induce  Mc- 
KInney, the  man  whom  he  afterwards  cut,  to 
give  him  a  dollar.  After  remaining  at  the 
saloon  awhile,  they  left  and  went  up  Third 
street;   appellant  still  insisting  that  McKIn- 


Digitized  by 


Google 


604 


112  SOUTHWESTERN  REPORTER. 


(Ky. 


ney  give  him  a  dollar.  After  proceeding 
some  dlBtance,  they  separated;  McKinney 
continuing  up  Third  street  until  he  came  to 
the  old  Iron  furnace,  and  then  passing  along 
the  railroad  track  until  he  came  to  the 
grounds  of  the  Lack  Singletree  C!ompany, 
which  he  entered  few  the  purpose  of  seeing  a 
man  by  the  name  of  Hickory  Jones.  Not 
finding  Jones  there,  McKinney  came  out  of 
the  alley  leading  from  the  Lack  Singletree 
Company's  grounds  into  Third  street,  near 
where  it  crosses  the  railroad  track.  There 
he  met  appellant  and  Elggleston  at  a  "point 
In  the  alley  near  a  pile  of  lumber  about  60 
feet  from  Third  street.  Appellant  proceeded 
to  curse  McKinney  and  demand  of  him  a  dol- 
lar. McKinney  refused  to  give  appellant  the 
money.  Appellant  and  Eggleston  then  pulled 
down  McKInney's  pants,  and  placed  him  on 
the  pile  of  lumber,  after  which  they  cut  a  slit 
In  McKInney's  scrotum.  This  cut  was  large 
enough  for  one  of  the  testicles  to  go  through, 
but  was  not  such  as  would  of  Itself  result 
in  death.  After  thus  wounding  McKinney, 
appellant  and  Eggleston  left  him,  The  above 
facts  are  testified  to  by  McKinney  and  Eg- 
gleston on  cross-examination.  According  to 
the  testimony  for  the  defendants,  Hamilton 
was  not  present  when  the  cutting  was  done. 
When  he  heard  he  was  charged  with  the  of- 
fense, he  immediately  went  to  McKinney, 
and  inquired  what  he  meant  by  saying  that 
he  had  cut  him.  Several  witnesses  testified 
that  McKinney  was  crazy.  Whether  this 
be  true  or  not,  it  Is  certain  that  he  is  a  sex- 
ual pervert. 

The  court  Instructed  the  Jury  both  as  to 
malicious  cutting  and  wounding  with  Intent 
to  kill  and  assault  and  battery.  The  Jury 
concluded  that  appellant  intended  to  kill 
McKinney.  Was  there  any  evidence  author- 
izing this  conclusion?  The  intent  in  a  case 
of  this  kind  is  to  be  gathered,  not  alone  from 
the  defendant's  declarations,  but  from  the  na- 
ture and  extent  of  the  wounds,  the  manner 
of  their  Infliction,  the  acts  and  conduct  of 
the  defendant,  and  all  the  circumstances  of 
the  case.  It  cannot  be  doubted  that,  if  ap- 
pellant and  Eggleston  bad  intended  to  kill 
McKinney,  they  could  have  easily  done  so. 
He  was  completely  at  their  mercy.  The  cut- 
ting was  done  with  great  deliberation.  There 
was  nothing  to  prevent  appellant  from  plung- 
ing his  knife  Into  McKinney  at  any  other 
point  in  bis  body,  or  from  making  the  wound 
where  McKinney  was  cut  so  severe  that 
death  would  have  probably  ensued.  Of 
course,  there  may  be  numerous  instances 
where  the  use  of  a  knife  resulting  in  a  slight 
cut  will  authorize  a  conviction  for  malicious 
cutting  and  wounding  with  intent  to  kill.  If 
a  defendant  strike  at  another  and  wound  him 
but  slightly,  the  Jury  may  conclude  that  the 
defendant  intended  to  kill.  Even  in  this 
case,  if  the  appellant,  instead  of  deliberately 
laying  McKinney  on  his  back  and  cutting 
blm,  had  struck  at  him  and  produced  the 


same  wound,  the  Jury  might  have  concluded 
from  the  manner  of  the  infliction  of  th^ 
wound  that  appellant  intended  to  kill  Mc- 
Kinney. The  facts  as  developed  by  the  rec- 
ord, however,  do  not  furnish  any  evidence  Id 
sumrart  of  the  charge  that  appellant  Intend- 
ed to  kill  McKinney.  Instead,  they  strength- 
en the  view  that  he  did  not  so  intend.  If 
guilty  at  all,  he  is  guilty  only  of  a  malicious 
prank  constituting  the  offense  of  assault  and 
battery. 

For  the  reasons  given,  the  Judgment  Is  re- 
versed and  cause  remanded,  with  dlrectiona 
for  a  new  trial  consistent  with  this  opinion. 

CARROLL,  J.  (dissenting).  The  court 
holds  as  a  matter  of  law  that  the  accused 
did  not  Intend  by  the  cruel  and  dangerous 
wound  Inflicted  on  McKinney  to  kill  him, 
ruling  that  the  question  of  his  intent  to  kill 
should  be  taken  from  the  Jury,  and  that  he 
could  only  be  punished  for  a  mere  assault 
and  battery.  Under  the  facts  stated  in  the 
opinion,  I  cannot  agree  to  this  conclusion. 
In  my  opinion  whether  the  accused  intended 
or  not  to  kill  McKinney  was  a  question  for 
the  Jury  to  determine  under  appropriate  in- 
structions. The  mind  or  heart  of  the  ac- 
cused In  cases  of  this  character,  or  indeed 
in  any  case,  cannot  be  looked  into  to  ascer- 
tain his  Intention  in  doing  a  particular  act. 
Whether  his  intention  was  innocent  or  ma- 
licious, or  the  deed  committed  with  the  par- 
pose  to  kill,  must  of  necessity  be  ascertained 
from  the  act  done  and  the  circumstances 
surrounding  it.  That  fatal  wounds  are  not 
Inflicted  when  they  might  be,  or  that  the 
person  Injured  does  not  die  as  a  result  of 
the  wounds,  does  not  authorize  the  court  to 
say  as  a  matter  of  law  that  the  assailant 
did  not  Intend  to  kill.  When  the  assault  is 
deliberately  and  wantonly  committed  with 
an  Instrument  that  may  produce  death,  and 
the  wound  is  of  such  a  nature  that'  death 
may  result  from  the  Injury  inflicted,  then  in 
my  opinion  the  question  of  intent  should  be 
left  to  the  Jury.  It  is  for  them  to  say  from 
all  the  evidence  and  the  fair  and  reasonable 
inferences  that  may  be  deduced  therefrom 
whether  the  purpose  of  the  defendant  was 
to  commit  an  ordinary  assault  and  battery 
or  the  statutory  crime;  and,  when  the  acts 
are  such  that  it  is  difficult  to  conclude  with 
accuracy  what  the  purpose  of  the  accused 
was,  and,  depending  on  inferences  to  be 
drawn  from  them,  they  might  constitute  ei- 
ther a  simple  assault  and  battery  or  an  as- 
sault with  intent  to  kill,  the  finding  of  a 
properly  Instructed  Jury  should  not  be  dis- 
turbed. The  doing  of  the  act  does  not  raise 
the  legal  presumption  that  tt  was  done  with 
the  Intent  to  kill,  nor  the  legal  presumption 
that  it  was  not  the  intention  to  kill.  In  other 
words,  the  law  will  not  rest  either  a  convic- 
tion or  an  acquittal  upon  the  legal  presump- 
tion that  the  accused  is  guilty  or  innocent 
The  presumption  that  every  man  intends  the 
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natural  and  reasonable  consequences  of  his 
acts  la  as  far  as  the  law  will  go.  It  Is  for 
the  triers  of  the  facts  to  say  what  the  inten- 
tion was.  To  hold  that  a  person  who  with  a 
knife  or  other  sharp  instrument  Intentionally, 
deliberately  and  wantonly  cuts  the  legs  or 
arms  of  another,  or  with  a  hammer  beats  and 
bruises  his  body,  is  only  guilty  of  an  assault 
because  he  did  not  kill  him  when  he  might 
hare  done  so,  does  not  strike  me  as  l>eing 
good  law.  The  fact  that  the  accused  does 
not  see  proper  to  inflict  a  fatal  wound  when 
he  has  the  means  and  opportunity  to  do  so 
does  not  in  and  of  itself  create  any  presump- 
tion of  law  that  be  did  not  Intend  to  kill.  If 
the  accused  had  stabbed  McKinney,  wound- 
ing him  in  such  a  way  as  to  imperil  his  life, 
leaving  the  chances  of  recovery  against  him, 
and  if  the  manner  of  their  infliction  and  all 
the  circumstances  surrounding  It  showed  that 
he  Intended  to  kill.  It  would  nevertheless  be 
Improper  for  the  court  to  Instruct  .the  jury 
that  he  intended  to  kill  the  person  assaulted. 
The  other  side  of  the  question  should  be  ruled 
in  the  same  way. 
For  these  reasons,  I  dissent 


COMMONWEALTH  v.  BOYD. 
<Coart  of  Appeals  of  Kentucky.    Sept.  25,  1908.) 
HoiacinE  —  "Sbu^Dbtense"  —  Evidirok   — 

iNBTBUOnONS. 

Where  the  killing  was  the  culmination  of 
decedent's  hostile  attitude  towards  accused,  man- 
ifested by  numerous  insults  and  threats,  which, 
in  connection  with  the  declarations  and  actions 
of  decedent  at  the  time  of  the  killing,  were 
reasonably  calculated  to  induce  accused  to  be- 
lieve that  he  was  in  imminent  danger,  an  in- 
struction that  if  accasedj  in  the  exercise  of  a 
reasonable  judgment,  believed  and  had  reason- 
able grounds  to  believe,  from  the  facts  proven, 
that  decedent,  just  preceding  the  firing  of  the 
first  shot  by  accused,  was  about  to  make  an 
attack  on  him,  and  that  by  reason  thereof  he, 
in  the  exercise  of  reasonable  judgment,  believ- 
ed and  had  grounds  to  believe  that  he  was  in 
danger  of  loss  of  life  or  great  bodily  harm,  and 
that  it  was  necessary,  or  believed  by  him  in  the 
exercise  of  reasonable  judgment  to  be  necessary, 
to  kill  decedent  to  avert  such  danger,  accused 
should  be  acquitted  on  the  ground  of  self-de- 
fense, was  correct. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §§  614-632.] 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6402-6405 ;    vol.  8,  p.  7797.] 

Appeal  from  Circuit  Court,  Laurel  County. 

"Not  to  be  officially  reported." 

Bobert  Boyd  was  acquitted  of  murder,  and 
the  commonwealth  appeals  to  obtain  a  cer- 
tification of  law.  Opinion  certified  to  the 
lower  court  as  the  law  of  the  case. 

Jas.  Bre&thltt,  Atty.  Gen.,  and  Tom  B.  Mc- 
Gregor, Asst  Atty.  Oen.,  for  the  Common- 
wealth. 

SETTLE,  J.  The  commonwealth  prose- 
cntes  this  appeal  to  obtain  a  certification  of 
the  law  aa  to  certain  alleged  erroneous  rul- 
ings of  the  circuit  court  made  upon  the  trial 
of  appellee  under  an  indictment  charging  him 


with  the  murder  of  James  Sparks.  The  trial 
resulted  in  a  verdict  and  judgment  of  ac- 
quittal. 

Numerous  errors  were  assigned  in  the  mo- 
tion and  grounds  for  a  new  trial  filed  In  the 
court  below,  but  only  one  of  them  is  discussed 
in  the  brief  of  counsel  representing  the  Com- 
monwealth In  this  court,  and,  as  to  It,  he 
merely  expresses  a  doubt,  frankly  admitting 
that  in  other  respects  the  record  seems  sub- 
stantially free  from  prejudicial  error.  We 
therefore  deem  it  only  necessary  to  consider 
this  single  complaint,  which  is  as  to  the  re-' 
fusal  of  the  trial  court  to'  give  instruction 
No.  3,  asked  by  counsel  for  the  common- 
wealth. That  instruction  reads  as  follows: 
"If  you  shall  believe  from  the  evidence  that 
at  the  time  the  defendant  R.  Boyd,  Jr.,  so 
shot  at  and  wounded  James  Sparks  as  to 
caus9  or  hasten  his  death  within  a  year  and 
a  day  thereafter  (if  you  shall  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
be  did  80  do),  he  believed,  and  had  reasonable 
grounds  to  believe,  that  he  was  then  and 
there  in  danger  of  Immediate  death,  or  the 
infliction  of  some  great  bodily  harm,  at  the 
hands  of  the  said  James  Sparks,  and  that  It 
was  necessary  or  was  believed  by  the  de- 
fendant In  the  exercise  of  a  reasonable  Judg- 
ment to  be  necessary,  to  so  shoot  at  and  kill 
•deceased  in  order  to  avert  that  danger,  real 
or  to  the  defendant  apparent  then  you  ought 
to  acquit  the  defendant  upon  the  grounds  of 
self-defense  or  apparent  necessity  therefor." 
This  instruction  properly  expresses  the  law  of 
self-defense,  but  the  giving  of  it  was  unnec- 
essary as  the  court  on  its  own  motion  had 
previously  given  the  following  instruction  on 
that  aspect  of  the  case :  "Although  you  may 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  Bobert  Boyd, 
Jr.,  did,  in  Laurel  county,  Ky.,  and  before  the 
finding  of  the  Indictment  against  him  will- 
fully shoot  and  wound  James  Sparks,  so  as 
to  cause  or  hasten  his  death  within  a  year 
and  a  day  thereafter,  yet  if  you  further  be- 
lieve from  the  evidence  that  the  defendant,  in 
the  exercise  of  a  reasonable  judgment,  believ- 
ed, and  had  reasonable  grounds  to  believe, 
from  all  the  facts  and  circumstances  proven 
In  this  case,  that  said  James  Sparks,  Just 
preceding  the  firing  of  the  first  shot  by  the 
defendant  was  about  to  make  an  attack  up- 
on the  defendant  and  that  by  reason  there- 
of the  defendant,  in  the  exercise  of  a  reason- 
able judgment,  believed,  and  had  grounds  to' 
believe,  that  he  was  then  and  there  In  danger 
of  suffering  loss  of  life  or  great  bodily  harm 
at  the  hands  of  said  James  Sparks,  and  that 
It  was  necessary  or  believed  by  the  defend- 
ant. In  the  exercise  of  a  reasonable  judgment, 
to  be  necessary  to  so  shoot  at  and  kill  said 
James  Sparks,  In  order  to  avert  that  danger, 
real  or  to  the  defendant  apparent,  then  you 
ought  to  acquit  the  defendant  upon  the 
grounds  of  self-defense  or  apparent  necessity 
therefor."  This  instruction,  though  in  some 
respects  differing  in  language  from  instruc- 
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tion  No.  3,  Is  substantially  like  it  and  equal- 
ly correct  Indeed,  In  view  of  the  peculiar 
nature  of  the  facts  and  circumstances  leading 
to  and  attending  the  homicide,  we  incline  to 
the  opinion  that  it  was  more 'appropriate  than 
the  one  refused.  The  killing  was  but  the  cul- 
mination of  a  hostile  attitude  maintained  by 
deceased  for  a  long  time  toward  appellant, 
which  seemed  to  have  manifested  itself  in 
numerous  insults,  threats,  and  demonstra' 
tlons,  which  in  connection  with  the  declara- 
tion and  actions  of  deceased  at  the  time  of 
the  killing  were  reasonably  calculated  to  in- 
duce appellee  to  believe,  and  hare  reasonable 
grounds  to  believe  that  he  was  then  in  immi- 
nent danger  of  death  or  great  bodily  harm  at 
the  hands  of  the  deceased.  The  law  of  self- 
defense  has  time  and  again  been  stated  in 
the  opinions  of  this  court,  but  without  al- 
ways employing  the  identical  words.  While 
the  instruction  given  by  the  court  may  not 
precisely  conform  in  verbiage  to  others  that 
have  received  its  approval,  it  is  in  language 
and  meaning  a  correct  exposition  of  the  law 
of  self-defense,  as  applied  to  the  facts  of 
this  case. 

It  is  therefore  ordered  that  this  opinion  be 
certified  to  the  lower  court  as  the  law  of  this 
case. 


HOWERTON  ▼.  COMMONWEALTH. 

(Court  of  Appeal's  of  Kentucky.    Sept.  29, 1908.) 

1   Indictment  and  Infobmation— Statxttobt 

Offenses — Sufficiency. 

An  indictment  alleging  In  the  language  of 
the  statute  the  statutory  offense  of  carnally 
knowing  a  female  under  the  age  of  16  years 
is  sufficient  without  alleging  a  felonious  intent. 

[BM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  {  292; 
vol.  42,  Rape,  i  24.] 

2.  Same— Chabgiko  Pelowt  at  Common  Law 

—Sufficiency. 

An  indictment  charging  a  felony  under 
the  common  law  must  charge  its  commission 
feloniously  or  with  a  felonious  intent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  262.] 

5.  Same— Statutory  Offenses— Sufficiency. 

An  indictment  charging  a  statutory  crime, 
defined  by  the  statute  itself,  in  the  language  of 
the  statute,  is  sufficient  without  using  the 
words  "feloniously"  or  "with  felonious  intent." 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  ||  263, 
292.] 

4.  Cbiminai.  Law — Continuanct — Grounds. 
The  refusal  to  grant  accused  a  continuance 
because  of  illness  of  counsel  was  not  erroneous 
where  it  was  not  made  to  appear  by  his  affidavit 
that  the  two  attorneys  who  were  present  and 
conducted  his  defense  were  not  equal  to  the 
task,  especially  where  such  attorneys  in  fact 
managed  the  case  with  skill  and  fidelity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1320.] 

6.  Same— Admissions  to  Prevent  Continu- 
ance— Conclusiveness  —  Improper  Argu- 
ment of  Counsel. 

Where  the  prosecution  admitted,  to  avoid 
a  continuance,  that  an  absent  witness,  if  pres- 
ent, would  testify  to  facts  averred  in  the  affida- 


vit for  a  continuance,  it  was  reversible  error 
for  the  prosecuting  attorney  to  argue  that  the 
absent  witness,  if  present,  would  not  make  the 
statement  shown  by  the  affidavit 

6.  Same. 

Where  the  prosecution  admitted,  to  avoid  a 
continuance,  that  an  absent  witness  would,  if 
present,  testify  to  the  facts  as  averred  in  the 
affidavit  for  a  continuance,  the  prosecution  might 
contradict  the  affidavit  by  other  testimony. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.   14,  Criminal   Law,   i   1346.] 

7.  Same. 

Prosecuting  attorneys  should  see  that  jus- 
tice is  fairly  meted  out,  and  that  accused  is 
fairly  dealt  with,  and  it  is  not  a  part  of  their 
duty  to  abuse  accused  in  the  bearing  of  the 
jury. 

8.  Rape— Evidence— Admissibility. 

Where,  on  a  trial  for  carnally  knowing  a 
female  under  the  age  of  16  years,  the  evidence 
of  the  age  of  the  prosecutrix  was  confiicting,  evi- 
dence that  the  monthly  sickness  of  prosecutrix 
had  regularly  occurred  for  five  years  preceding 
the  offense  was  admissible  to  show  that  prose- 
cutrix was  over  16  years  of  age  at  the  time 
of  the  commission  of  the  offense. 

Appeal  from  Circuit  Court,  Crittenden 
County. 

"To  be  officially  reported." 

Percy  Howerton  was  convicted  of  carnally 
knowing  a  female  under  16  years  of  age,  and 
be  appeals.  Reversed  and  remanded  for  new 
trial. 

J.  H.  &  John  A.  Moore  and  R.  L.  Moore,  for 
appellant  Jas.  Breathitt  Atty.  Gen.,  Tom 
B.  McGregor,  Asst.  Atty.  Gen.,  and  John  L. 
Graynott,  for  the  Commonwealth. 

SETTLE,  J.  Appellant  was  tried  in  the 
court  below  under  an  indictment  charging 
him  with  the  crime  of  carnally  knowing  a  fe- 
male under  the  age  of  16  years.  The  Jury  by 
verdict  returned  found  him  guilty,  and  fixed 
his  punishment  at  confinement  in  the  peniten- 
tiary 10  years.  Judgment  was  thereupon  en- 
tered In  accordance  with  the  verdict,  and 
from  that  Judgment  this  appeal  is  prosecuted. 

Numerous  grounds  were  filed  by  appellant 
in  the  court  below  In  support  of  his  motion 
for  a  new  trial.  The  evidence  Introduced  by 
the  commonwealth  conduced  to  prove  apt>el- 
lant's  guilt  of  the  crime  charged.  It  was  to 
the  effect  that  he  repeatedly  and  for  a  period 
of  several  months  had  carnal  knowledge  of 
the  prosecutrix,  an  orphan  16  years  of  age. 
who  bad  been  received  by  his  parents  from, 
a  Louisville  asylum  to  rear  and  support,  and 
that  the  girl  was  made  to  yield  to  his  lust 
through  fear  superinduced  by  force,  and 
threats  on  his  part  to  take  her  life  If  she  told 
of  bis  misconduct  This  testimony  came  from 
the  prosecutrix  alone,  who  was  contradicted 
by  much  of  the  evidence  introduced  in  appel- 
lant's behalf,  which  tended  to  show  that  the 
charge  against  him  was  devised  by  her  as  a 
means  of  enabling  her  to  leave  the  home  of 
his  parents  of  which  she  had  apparently  tired. 
It  Is  not  our  province  to  pass  upon  the  evi- 
dence. In  view  of  our  conclusion  that  appel- 
lant should  have  another  trial,  we  refrain 
from  any  expression  of  opinion  as  to  whether 
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or  not  It  was  sufSdent  to  authorize  his  con- 
viction, deeming  It  only  necessary  to  say  that 
it  Justified  the  submission  of  the  case  to  the 
jury. 

It  Is  Insisted  for  appellant  that  his  demur- 
rer to  the  Indictment  should  have  been  sus- 
tained because  of  its  failure  to  allege  that 
the  crime  charged  was  committed  feloniously 
or  with  a  felonious  intent  The  objection  Is 
without  merit.  The  crime  charged  Is  purely 
statutory,  and  being  deiSned  by  the  statute, 
and  the  language  of  the  statute  followed  by 
the  Indictment,  an  allegation  of  felonious  in- 
tent was  not  essential.  In  respect  to  crimes 
that  are  felonious  under  the  common  law, 
the  indictment,  to  be  sufficient,  must  charge 
their  commission  feloniously  or  with  a  felo- 
nious intent,  but  the  rule  is  different  where 
the  crime  Is  purely  statutory,  and  is  defined 
by  the  statute  itself.  In  such  case  the  Indict- 
ment is  sufQcient  It  It  follows  the  language 
of  the  statute  without  the  use  of  the  term 
"feloniously"  or  the  words  "felonious  Intent" 
Higglns  T.  Commonwealth,  94  Ky.  64,  21  S. 
W.  231;  Commonwealth  v.  Lemon,  37  S.  W. 
61,  18  Ky.  Law  Rep.  480;  Koberson's  Crlm. 
Law,  i  382. 

We  cannot  agree  with  appellant  that  it 
was  error  for  the  lower  court  to  refuse  him  a 
continuance  on  account  of  the  illness  and  ab- 
sence of  one  of  his  counsel.  It  was  not  made 
to  appear  by  his  affidavit  that  the  two  attor- 
n^s  who  were  present  and  conducted  his  de- 
fense were  not  equal  to  the  task.  Upon  the 
contrary,  the  skill  and  fidelity  with  which 
they  managed  the  case  throughout  the  trial 
demonstrated  their  ability,  and  that  appel- 
lant was  not  prejudiced  by  the  absence  of  the 
third  attorney. 

We  concur,  however.  In  appellant's  conten- 
tion that  the  court  should  not  have  permitted 
the  following  language  from  the  common- 
wealth's attorney,  viz.:  "That  the  affidavit 
as  to  Clyde  Nations  and  what  he  would  swear 
if  present  were  untrue,  and  that  be  did  not 
believe  they  were  true;  but  that  they  [mean- 
ing the  commonwealth]  were  forced  to  admit 
the  affidavit  to  get  a  trial  of  this  case,  that 
they  did  not  want  it  worn  out  by  continu- 
ances, and  that  they  had  to  admit  the  affida- 
vit to  get  a  trial,  but  did -not  believe  Na- 
tions would  swear  It  if  he  were  here."  The 
affidavit  in  question  had  been  admitted  by 
the  commonwealth's  attorney  to  be  read  as 
the  deposition  of  Nations.  He  had  the  right 
to  contradict  it  by  other  testimony,  and  there- 
by show  its  falsity;  but  having  admitted 
tbat  Nations  would  make  the  statements  at- 
tributed to  him  by  the  affidavit  if  present  he 
bad  no  right  to  argue  that  the  witness  would 
not  make  the  statement  if  present.  Such  dec- 
larations by  the  commonwealth's  attorney 
bave  repeatedly  been  declared  by  this  court 


highly  Improper  and  prejudicial  to  the  de- 
fendant, and  because  of  such  conduct  rever- 
sals have  frequently  been  adjudged.  Martin 
T.  Commonwealth,  121  Ky.  332,  89  S.  W.  226; 
Darren  v.  Commonwealth,  88  S.  W.  1000,  28 
Ky.  Law  Rep.  27;  Redmond  v.  Common- 
wealth, 51  S.  W.  565,  21  Ky.  Law  Rep.  331 ; 
Johnson  v.  Commonwealth,  61  S.  W.  1003,  22 
Ky.  Law  Rep.  1885;  Shepherd  v.  Common- 
wealth, 119  Ky.  931,  85  S.  W.  191.  Other 
declarations  of  a  highly  Inflammatory  and 
abusive  character  were  made  by  both  the 
commonwealth  and  county  attorney  in  argu- 
ment to  the  Jury,  to  which  appellant  at  the 
time  also  excepted.  And,  while  we  would 
not  reverse  the  Judgment  for  the  latter  alone, 
we  cannot  refrain  from  saying  that  the  dec- 
larations were  Improper,  and  should  not  have 
l>een  indulged  in  by  counsel  or  allowed  by  the 
court  We  do  not  mean  to  say  that  due  al- 
lowance should  not  be  made,  for  the  indigna- 
tion counsel  for  the  commonwealth  would  nat- 
urally feel  in  conducting  a  prosecution  for  a 
crime  as  dastardly  as  that  here  charged ;  but 
they  should  not  forget  that  it  is  not  a  part 
of  their  duty  to  inflict  abuse  upon  a  prisoner 
at  the  bar  In  the  hearing  of  the  jury,  but  to 
see  that  Justice  Is  fairly  meted  out,  and  the 
defendant  fairly  dealt  with  in  calling  him  to 
account  for  his  crime. 

We  also  think  it  was  error  for  the  court  to 
exclude,  as  incompetent,  the  testimony  offered 
by  appellant  tending  to  show  that  the  month- 
ly sickness  of  the  prosecutrix  had  regularly 
occurred  and  existed  for  a  period  of  five 
years  preceding  his  alleged  abuse  of  her.  We 
think  it  was  competent  on  the  question  of  her 
age;  for,  if  it  continued  more  than  five 
years  before  the  commission  of  the  crime,  it 
would  tend  to  show  that  she  was  over  16 
years  of  age  at  that  time.  While  by  no 
means  convincing,  it  would  in  view  of  the 
conflicting  evidence  as  to  her  age  have  been 
a  circumstance  to  the  benefit  of  which  appel- 
lant was  entitled,  as  it  was  Important  for  him 
to  show  that  at  the  time  of  his  having  car- 
nal knowledge  of  her.  If  the  Jury  believed  he 
did  so,  the  prosecutrix  was  over  18  years 
of  age,  and  therefore  of  sufficient  age  to  con- 
sent. 

Other  alleged  errors  are  complained  of  in 
the  briefs  of  counsel,  but,  as  they  seem  to 
have  been  Inadvertently  committed,  were  not 
very  material,  and  will  likely  not  occur  on  the 
next  trial,  we  deem  It  unnecessary  to  consid- 
er them. 

But  for  the  two  errors  indicated  we  feel  it 
our  duty  to  reverse  the  Judgment  appealed 
from.  It  is  therefore  reversed  and  remanded, 
with  directions  to  the  lower  court  to  grant 
appellant  a  new  trial,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 

NUNN,  J.,  not  Bitting. 
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COLUMBIA  BLDG.  LOAN  &  SAVINGS 

ASS'N'S  ASSIGNEE  v.  GREGORY  et  al. 

(Court  of  Appeals  of  Kentucky.    Sept.  29, 190&) 

1.  Husband  and  Wife— Wife  as  Hubband'8 

SUBETY— DiBCHABOE. 

That  a  married  woman  might  have  pleaded 
coverture  to  defeat  judgment  on  a  note  signed 
by  her  as  her  husband's  surety  doSes  not  prevent 
her  from  moving,  under  Ky.  St.  1903,  §  2548, 

Providing  that  a  surety  shall  be  discharged  un- 
er  any  judgment  after  seven  years  unless  ex- 
ecution issues  thereon,  to  quash  an  execution 
issued  on  a  judgment  obtained  against  both  of 
them ;    the  statute  applying  to  all  sureties. 

2.  PbincipaiandSubety— Judgment  Against 

SUBETY— DiSCHAEGK. 

Judgment  having  gone  against  a  principal 
and  his  surety  on  a  debt,  it  is  immatr>rial  to  the 
surety's  rights  under  Ky.  St.  1903,  g  2548, 
providing  that  a  surety  shall  be  discharged  from 
a  judgment  after  seven  years  unless  execu- 
tion issues  thereon,  that  the  record  does  not 
show  that  he  was  only  a  surety  in  the  debt. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  g  824.] 

3.  EtXEouTioN— Right  to  Quash. 

A  court,  having  inherent  power  over  its 
own  process,  may  quash  an  execution  where  it 
is  issued  after  the  time  has  elapsed  within 
which  it  may  be  lawfully  issued  or  after  the 
judgment  is  satisfied,  or  when  for  any  other 
reason  it  may  not  be  enforced. 

4.  Same— Form  of  Remsdt. 

The  proper  remedy  to  quash  process  Im- 
properly issued  is  by  motion ;  an  audita  querela 
having  been  the  ancient  remedy. 

5.  Same— Validitt- Pbocedube. 

Whether  property  levied  upon  la  subject 
to  execution  must  be  determined  by  action ;  but 
questions  simply  going  to  the  validity  of  the 
process  may  be  determined  summarily  on  motion. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Chancery  Branch,  First  Division. 

"To  be  offlcially  reported." 

Action  by  the  Columbia  Building  Loan  &. 
Savings  Association  against  E.  B.  Gregory 
and  another.  From  a  Judgment  quashing  an 
execution  on  a  judgment  for  plaintiff,  plaln- 
tlfTs  assignee  appeals.    Affirmed. 

S.  Oppenheimer  and  A.  B.  Besslnger,  for 
appellant  Gregory  &  McHenry,  for  appel- 
lees. 


HOBSON,  T.  A  judgment  was  rendered  on 
February  19,  1898,  in  Jefferson  circuit  court 
In  favor  of  the  Columbia  Building  Loan  & 
Savings  Association  against  O.  R.  Gregory 
and  E.  B.  Gregory.  No  execution  was  issued 
on  the  judgment  until  July  12,  1907.  An 
ezecntlon  having  been  Issued,  B.  B.  Gregory 
entered  a  motion  In  the  court  to  qnasb  the 


execution  upon  the  ground  that  she  was  only 
a  surety  In  the  debt  for  which  the  judgment 
was  rendered,  and  that  no  execution  had 
issued  upon  the  judgment  within  seven  years. 
The  court  sustained  the  motion,  and  the  as- 
sociation's assignee  appeals. 

Section  2548,  Ky.  St  1903,  Is  as  foUovra: 
"A  surety  shall  be  discharged  from  all  lia- 
bility under  any  judgment  or  decree,  after 
the  lapse  of  seven  years  without  any  execu- 
tion issued  thereon,  and  prosecuted  In  good 
faith  for  the  collection  thereof."  The  record 
clearly  shows  that  E.  B.  Gregory  received  no 
part  of  the  consideration,  and  was  only  the 
surety  of  her  husband  on  the  note  for  which 
the  judgment  was  rendered.  It  Is  true  that 
she  might  have  pleaded  her  coverture,  and 
defeated  a  judgment  on  the  note;  but  the  fact 
that  she  did  not  make  this  plea  does  not  de- 
prive her  of  the  rights  which  any  other  sure- 
ty would  have  If  execution  Is  not  Issued  with- 
in seven  years.  The  statute  applies  to  all 
sureties,  and  It  is  not  material  that  the  rec- 
ord does  not  show  that  the  defendant  Is  only 
a  surety  In  the  debt  It  is  the  fact  of  sure- 
tyship that  controls  in  the  case  of  a  Judg- 
ment, Just  as  the  fact  of  suretyship  controls 
In  a  suit  on  a  note,  although  the  note  does 
not  show  that  the  person  is  surety.  Day  t. 
Bllllngsly,  3  Bush,  157. 

The  court  has  Inherent  power  over  fts  own 
process,  and  may  quash  It  where  It  Is  issued 
after  the  time  has  elapsed  within  which  it 
may  be  lawfully  Issued,  or  after  the  Judgment 
Is  satisfled,  or  when  for  any  other  reason  it 
may  not  be  enforced.  Woolley  v.  Louisville, 
118  Ky.  897,  82  S.  W.  008;  1  Freeman  on 
Judgment,  g  77;  Garvin  v.  Neal,  13  B.  Mon. 
256.  The  proper  remedy,  where  process  has 
been  improperly  Issued,  is  by  motion  to  quash 
It  An  audita  querela  was  the  ancient  rem- 
edy, but  the  practice  now  Is  to  grant  summary 
relief  upon  motion  In  cases  of  this  sort.  The 
case  of  Hauns  v.  Central  Kentucky  Asylum, 
103  Ky.  562,  45  S.  W.  890,  Involved  the  ques- 
tion whether  the  property  levied  upon  was 
subject  to  levy  and  sale.  It  did  not  Involve 
the  validity  of  the  process.  Whether  the 
property  levied  upon  is  subject  to  the  execu- 
tion must  be  determined  by  action;  but  ques- 
tions which  simply  go  to  the  validity  of  the 
process  may  be  determined  summarily  on  mo- 
tion. The  process  here,  having  been  Issued 
after  the  time  allowed  by  law  for  that  pur- 
pose, was  properly  quashed.  17  Cyc.  1154r- 
1156;  Noe  T.  Conyers,  6  J.  J.  Marsh.  514. 

Judgment  aCBrmed. 
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REAVES  et  aL  v.  BAKER  et  al. 
(Coart  of  Appeals  of  Kentucky.    Sept  29,  190S.) 

1.  EviDBRCE— Hearsay  Testimont. 

Testimony  that  testator's  widow  said  tliat 
lie  excluded  a  daughter  as  a  devisee  was  in- 
competenc  as  hearsay. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  1174-1192.] 

Z   EXECUTOBB  AltD  ADMIRISTBATOBS— SaLE  OW 

Land  to  Pat  Debts— Necesbabt  Pabties. 
If  testatrix  devised  land  to  a  dauKhter  for 
life   with   remainder   to    the   daughters   minor 
child,  both  were  necessary  parties  to  an  action 
to  sell  the  land  to  pay  testatrix's  debts. 

3.  Same— JuDGMEHT— Pbebumption  as  to  Reo- 

CI.ABITT. 

A  minor  remainderman  having  been  prop- 
erly represented  by  gnardian  ad  litem  in  an 
action  to  sell  land  to  pay  testatrix's  debts,  as  to 
his  interest  the  judgment  ordering  a  sale  is 
presumed  to  have  been  proper,  in  the  absence  of 
a  showing  to  the  contrary. 

4.  Same— Cbeditobs'  Right  to  Sell  Land. 

A  devise  cannot  defeat  testator's  creditors' 
right  to  subject  the  land  to  their  claims  where 
there  are  no  personal  assets. 

5.  Deeds— BxEcuTioR— Evidence— Weioht. 

Evidence  in  an  action  to  recover  land  held 
to  disprove  plaintifiTs  claim  that  their  grand- 
mother executed  a  deed,  under  which  they  claim. 
lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16.  Deeds,  M  614-624.] 

Appeal  from  Oircult  Court,  Ballard  County. 

"Not  to  be  offlclally  reported." 

Action  by  John  Reaves  and  others  against 
W.  B.  Baker  and  others.  From  a  Judgment 
dismissing  the  action,  plaintiffs  appeal.  Af- 
firmed. 


J.  B.  Wlckliff,  for  appellants. 
Sharp,  for  appellees. 


Reeves  & 


SETTLE,  J.  This  action  was  brought  by 
the  appellants  in  tbe  court  below  to  recover 
of  appellees  a  160-acre  tract  of  land  lying  in 
Ballard  county,  and  by  this  appeal  tbey  seek 
the  reversal  of  the  Judgment  rendered  In 
that  court,  which  dismissed  the  action  at 
their  cost.  J.  P.  Grlce,  one  of  the  appellees, 
died  after  the  rendition  of  the  Judgment, 
and  thereafter  proper  orders  were  entered 
reviving  the  action  against  bis  belrs  at  law. 
It  appears  from  the  answer  of  appellees  that 
they  claim  the  land  In  question,  each  being 
in  possession  of  a  part  thereof,  and  assert- 
ing title  respectively  under  deeds  from  W.  T. 
Reaves,  to  whom  it  was  conveyed  by  the  mas- 
ter commissioner  of  the  Ballard  circuit  court 
In  an  action  brought  by  C.  C.  Reaves,  as  ad- 
ministrator with  the  will  annexed  of  Patience 
FondvUle,  deceased,  former  owner  of  the 
land,  to  obtain  a  decree  for  its  sale  to  pay 
certain  debts  of  the  latter;  there  being,  as 
alleged,  no  personal  estate  left  by  her  with 
which  to  pay  them.  The  decree  was  granted 
88  prayed,  and  the  land  sold  at  public  outcry 
by  the  commissioner  to  C.  0.  Reaves  as  the 
highest  and  l>est  bidder.  0.  O.  Reaves  later 
assigned  bis  bid  to  W.  T.  Reaves,  who  paid 
for  the  land,  and,  upon  confirmation  of  the 
sale,  it  was  by  order  of  the  court  conveyed 
him  by  commissioner's  deed  as  stated.  On 
the  other  band,  appellants,  who  are  the  chil- 
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dren  and  only  heirs  at  law  of  Margaret 
Reaves,  deceased,  wife  of  C.  C.  Reaves,  claim 
the  land  under  an  alleged  deed  which  they 
contend  was  made  by  their  grandmother. 
Patience  Fondvllle,  whereby  it  was  conveyed 
their  mother,  Margaret  Reaves,  for  life, 
with  remainder  to  appellants. 

Appellants  admit  that  the  alleged  deed 
thus  made  by  their  grandmother  to  their 
mother,  Margaret  Reaves,  and  her  children, 
has  been  lost  or  destroyed,  but  contend  that  it 
was  duly  acknowledged  and  recorded  in  the 
office  of  the  clerk  of  the  Ballard  county  court, 
and  that  the  courthouse  and  records  of  the 
county  clerk's  office.  Including  the  deed  in 
question,  were  destroyed  by  fire  in  1880.  It 
ap];>ear8  from  the  depositions  of  some  of  the 
appellants  and  two  of  their  witnesses  that 
Patience  Fondville  was  twice  married ;  that 
her  first  husband  was  John  Stovall,  who  was 
a  widower  and  the  father  of  several  chil- 
dren at  the  time  of  her  marriage  to  him : 
that  her  daughter  Margaret  was  born  of  this 
marriage,  and,  upon  growing  up,  became  the 
wife  of  C.  C.  Reaves  and  the  mother  of  ap- 
pellants; that  Patience  Fondville,  who  seem- 
ed to  have  purchased  the  land  in  controversy 
from  one  Jenkins,  after  the  death  of  her 
first  husband,  Stovall,  was  by  two  of  appel- 
lants' witnesses  beard  to  say  that,  as  John 
Stovall  bad  not  willed  land  to  bis  daughter 
Margaret  Reaves  as  he  had  to  his  other  chil- 
dren, she  (Patience  Fondville)  Intended  to 
buy  the  Jenkins  land  and  deed  it  to  her. 
These  two  witnesses  and  some  of  the  appel- 
lants testified  that  this  intention  was  car- 
ried Into  effect  Tbe  two  witnesses  refer- 
red to  testified  that  they  saw  in  Mrs.  Fond- 
vllle's  possession,  and  one  of  them  heard  read, 
a  deed  from  Mrs.  Fondville  to  Margaret,  but 
neither  these  witnesses  nor  such  of  the  ap- 
pellants as  claimed  to  have  seen  the  alleged 
deed  are  distinct  in  the  recollection  as  to  its 
form  or  phraseology.  None  of  them  bad  any 
personal  knowledge  of  its  having  been  re- 
corded, or  had  seen  a  record  of  it  in  the  coun- 
ty clerk's  office.  Some  of  the  appellants 
claimed  to  have  seen  the  original  deed  in 
the  possession  of  their  mother,  Margaret 
Reaves,  after  the  death  of  Mrs.  Fondville  and 
some  years  before  her  own  death,  but  were 
unable  to  say  what  disposition  was  made  of 
it,  or  to  account  for  its  loss.  Although  Pa- 
tience Fondville  and  her  first  husband,  John 
Stovall,  each  left  a  will,  neither  instrument 
appears  to  have  been  copied  Into  the  record, 
nor  do  we  find  in  the  record  any  testimony 
as  to  the  contents  of  either  will.  The  only 
proof  as  to  John  Stovall  having  excluded  his 
daughter  from  sharing  in  the  landed  estate 
is  furnished  by  the  incompetent  testimony  of 
one  or  two  witnesses  that  Mrs. .  Fondvllle 
had  said  so.  Such  testimony,  being  hearsay, 
cannot  be  acc^ted  to  prove  tbe  contents  of 
the  will. 

Some  of  tbe  papers  of  the  action  brought 
by  tbe  administrator  with  the  will  annexed 
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of  Patience  FondTlUe  for  the  sale  of  tbe  160 
acres  of  land  constitute  a  part  of  tbe  record 
before  us.  Tbe  record  of  tbat  suit  shows  that 
Mrs.  Fondville  left  a  will,  but  Is  utterly  si- 
lent as  to  its  provisions.  Whether  it  attempt- 
ed to  dispose  of  the  land  In  ""ntroversy  we 
cannot  discover.  In  the  action  to  obtain  a 
sale  of  the  land,  Margaret  Reaves,  the  ap- 
pellant, Sidney  Reaves,  her  eldest  child, 
then  an  infant,  were  made  defendants.  A(>- 
cording  to  appellees'  testimony  Sidney  was 
the  only  child  she  then  bad,  tbe  other  appel- 
lants having  been  born  later,  but  from  the 
record  in  that  action  we  might,  however,  in- 
fer that  the  will  devised  the  land  to  Mar- 
garet for  life  with  remainder  to  the  child 
Sidney,  and  If  this  were  the  case,  or  the  oth- 
er children  were  then  unborn,  the  Infant  Sid- 
ney Reaves  was  a  necessary  party  as  well  as 
the  mother,  and,  having, been  properly  rep- 
resented by  a  guardian  ad  litem  of  the  court's 
selection,  whose  answer  in  tbe  Infant's  behalf 
and  exceptions  filed  to  the  report  of  sale 
proved  Its  efficiency,  it  is  not  to  be  presumed, 
in  the  absence  of  a  showing  to  the  contrary, 
that  the  Judgment  was  erroneous.  Whatever 
may  have  been  the  Interest  of  the  mother 
and  child  In  the  land  under  the  will  of  Mrs. 
Fondville,  the  devise  could  not  take  effect  so 
as  to  deprive  the  creditors  of  the  testator 
the  right  to  subject  the  land  to  tbe  payment 
of  their  debts,  as  there  were  no  personal  as- 
sets to  apply  to  their  liquidation.  The  evi- 
dence furnished  by  the  depositions  taken  in 
behalf  of  appellees  presents  many  facts  and 
circumstances  strongly  tending  to  overthrow 
appellants'  claim  as  to  the  execution  and  de- 
livery of  the  alleged  deed  upon  which  they 
rely.  For  example.  It  is  difficult  for  a  re- 
flecting mind  to  understand  why  appellants, 
or  some  of  them,  upon  first  setting  up  claim 
to  the  land  In  controversy,  which  was  before 
suit  was  brought,  did  so  upon  the  ground  that 
they  were  entitled  to  It  under  tbe  will  of  Pa- 
tience Fondville  Instead  of  under  the  alleged 
deed.  (2)  It  Is  incredible  tbat  their  father, 
C.  G.  Reaves,  administrator  with  tbe  will  an- 
nexed to  Patience  Fondville,  and  plaintiff  in 
the  action  brought  to  obtain  a  sale  of  the 
land,  should  have  Ignored  the  existence  of  a 
deed,  conveying  his  wife  a  life  estate  and  his 
children  a  vested  remainder  therein,  the  pro- 
duction and  setting  up  of  which  by  her 
would  have  prevented  the  sale.  It  is  not 
less  incredible  that  Margaret  Reaves,  mother 
of  appellants,  and  a  defendant  duly  sum- 
moned In  that  action,  with  knowledge  of  the 
existence  of  the  alleged  deed  from  her  moth- 
er to  herself  and  children,  and  then  having 
It  in  her  possession,  should  have  failed  to 
make  defense  by  setting  up  her  deed  and 
claiming  the  land  under  it;  and  equally 
strange  that  from  1877,  the  year  of  the  In- 
stitution of  the  action,  down  to  the  date  of 
ber  death  in  1888,  she  was  never  heard  to 
complain  of  the  loss  of  the  land  or  intimate 
that  she  had,  or  there  had  ever  existed,  a 
deed  conveying  It  to  ber  or  her  children. 


These  facta  and  circnmstances,  together  with 
the  apparent  regularity  of  the  proceedings 
In  the  former  action  to  obtain  tbe  sale  of  the 
land,  doubtless  had  great  weight  with  the 
circuit  judge,  and  caused  him  to  discredit  ap- 
pellants' contention  as  to  tbe  execution  and 
delivery  of  the  deed. 

Moreover,  we  must  give  weight  to  his  ac- 
quaintance with  the  parties  to  the  action  and 
the  witnesses  introduced  by  them.  This  we 
have  done,  and  upon  the  whole  case  can  find 
no  sufficient  reason  for  disturbing  the  judg- 
ment, which  Is  therefore  affirmed. 


WILLIAMS  V.  MURPHY. 
(Court  of  Appeals  of  Kentucky.    Sept  29,  IflOa) 

BOUNDABIKS— ACQUIKSCEWCi:— EVIDENCK. 

An  owner  of  a  tract  which  included  lands 
on  both  sides  of  a  stream  conveyed  tbe  land 
on  one  side  thereof  to  a  designated  point  beyond 
the  bead  of  the  stream.  A  claimant  under  the 
grantee  showed  tbat  the  boundary  line  began 
at  the  designated  point,  and  extended  in  a 
straight  line  to  the  head  of  the  stream,  and 
thence  down  tbe  stream,  that  such  line  was  es; 
tablisbed  80  years  before,  and  that  his  predeces- 
sors in  title  had  stated  that  they  bought  to 
such  line  and  claimed  to  it  while  they  owned 
the  land,  and  that  the  owner  of  the  adjacent 
land  only  claimed  to  such  line.  Meld,  that  the 
court  properly  adjudged  such  line  to  be  th« 
true  boundary  line. 

J  Ed.  Note. — For  cases  in  point,  se»  Cent.  Dig. 
.  8,  Boundaries,  ff  184-194.] 

Appeal  from  Circuit  Court,  Johnsoti  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  between  Thomas  N.  Williams  and 
James  C.  Murphy.  From  a  judgment  for  the 
latter,  the  former  appeals.    Affirmed. 

C.  B.  Wheeler,  for  appellant  Vaughn, 
Howes  &  Howes,  for  appellee. 

NUNN,  J.  One  E.  S.  Turner  prior  to  the 
year  1871  owned  a  tract  of  land  In  Leslie 
county,  on  Toms  creek.  Including  the  land  on 
both  sides  of  "Bear  Tree  Branch,"  which 
flows  Into  Toms  creek.  During  the  year  1871 
he  conveyed  to  his  sister,  Mrs.  Stambough, 
the  land  on  the  east  side  of  Bear  Tree 
Branch  for  the  consideration  of  something 
over  $1,200.  She  conveyed  it  to  her  sons. 
They  conveyed  it  to  one  Daniels,  and  Daniels 
conveyed  it  to  appellee.  Some  time  after  the 
year  1871  E.  S.  Turner  conveyed  the  balance 
of  the  survey,  which  Is  on  the  west  side  of 
Bear  Tree  Branch,  to  one  Smith  Powers. 
He  conveyed  it  to  one  Stafford,  and  Stafford 
conveyed  It  to  appellant 
'  The  Issue  between  the  parties  to  this  ac- 
tion is  as  to  the  division  line  between  their 
tracts  of  laud.  Appellant  concedes  that,  as 
E.  S.  Turner  conveyed  to  appellee's  vendor 
first  be  cannot  go  beyond  tbe  true  line  of 
appellee.  The  cause  of  the  dispute  Is  that 
Bear  Tree  Branch  does  not  extend  the  full 
length  of  the  division  line.  Their  deeds  call 
for  top  of  the  ridge,  and  Bear  Tree  Branch 
faUs  short  of  that  point  200  or  800  yards. 
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Appellee  contends  that  the  trpe  line  from  the 
head  of  Bear  Tree  Branch  Is  a  straight  line 
from  a  beach  and  maple  at  that  point  to  the 
top  of  the  ridge  to  what  is  Icnown  as  "High 
Knob."  Appellant  claims  that  the  true  line 
of  appellee  Is  farther  east  of  the  point  nam- 
ed, which  would  include  on  his  side  of  the 
line  the  timber  trees  which  he  cut,  and  for 
'n-hlch  alleged  trespass  this  action  was  Insti- 
tuted. Each  party  had  surveys  nvide  under 
their  directions,  and  without  any  particular 
reference  to  their  title  papers,  and  for  this 
reason  the  reports  of  the  surveyor  and  the 
plats  filed  by  him  are  of  but  little  aid  in  ar- 
riving at  the  true  line  between  the  parties. 
Appellee  proved  by  several  witnesses  that 
the  line  claimed  by  him  began  at  a  point  on 
"High  Knob,"  thence  a  straight  line  to  the 
head  of  Bear  Tree  Branch ;  thence  down 
Bear  Tree  Branch  to  the  point  where  it 
flows  into  Toms  creek,  and  was  established 
30  or  more  years  ago ;  also,  that  Smith  Pow- 
ers and  Stafford,  through  whom  appellee's  ti- 
tle came,  had  repeatedly  stated  that  they 
bought  to  this  line  and  only  claimed  to  it 
while  they  owned  the  land.  Appellee  also 
proved  by  one  or  two  witnesses  that  appel- 
lant up  to  within  a  short  time  before  he  cut 
the  timber  referred  to  only  claimed  to  this 
line.  Therefore  we  are  of  the  opinion  that 
the  lower  court  did  not  err  in  adjudging  this 
to  be  the  true  line  between  the  parties. 

For  these  reasons,   the  Judgment  of  the 
lower  court  is  affirmed. 


JAMBS,   Auditor   of   Public  Aeeounts,   ▼. 

CROMWELL. 

(Court  of  Appeals  of  Kentucky.    Sept.  80,  1908.) 

States— Legislative    ErPERSES  —  CowenTD- 

TIONAI.   PBOVIBIORS. 

Const.  {  219,  provides  that  the  Senate  shall 
not  employ  or  pay  for  exceeding  one  chief 
clerk,  one  assistant  clerk,  one  enrolling  clerk, 
one  sergeant  at  arms,  one  doorkeeper,  one  jani- 
tor, one  cloakroom  keeper,  and  three  pages. 
Ky.  St.  1903,  S  342,  provides  for  the  payment 
of  the  contingent  expenses  of  the  General  As- 
sembly on  vouchers  countersigned  by  the  clerks 
of  the  respective  honaes.  Held  that,  since'  the 
Constitution  is  a  limitation  on  the  right  of  the 
senate  to  hire  emplcyfis,  one  employed  by  the 
chief  clerk  of  the  Senate  to  copy  bills  is  not, 
on  the  production  of  a  voucher  countersigned 
bv  the  chief  clerk,  entitled  to  payment  out  of 
toe  state  treasury  as  a  contingent  expense, 
thoQ^  tut  services  rendered  were  necessary. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty. 

'To  be  officially  reported." 

Mandamus  by  Emma  Guy  Cromwell 
against  F.  P.  James,  Auditor  of  Public  Ac- 
counts, to  compel  the  latter  to  Issue  a  war- 
rant on  the  State  Treasurer.  From  a  judg- 
ment awarding  the  writ,  defendant  appeals. 
Reversed  and  remanded,  with  Instructions. 

James  Breathitt,  Atty.  Gen.,  and  John  F. 
Lockett,  First  Asst.  Atty.  Gen.,  for  appel- 
lant. James  T.  Buford  and  Wm.  Cromwell, 
for  appellee. 


LASSIN6,  J.  Appellee  ffled  her  suit  in  the 
Franklin  circuit  court.  In  which  she  alleged 
that  during  the  1908  session  of  the  Legis- 
lature, at  the  Instance  and  request  of  the 
chief  clerk  of  the  Senate,  she  performed 
services  In  copying  bills,  resolutions,  and  oth- 
er papers  necessary  to  be  done  as  a  con- 
tingent expense  of  the  Senate,  and  which 
work  it  was  Impossible  for  the  clerks  of  the 
Senate  to  do;  that  these  services  on  her 
part  were  reasonably  worth  $314.75 ;  that 
the  chief  clerk  of  the  Senate  Indorsed  and 
countersigned  her  said  claim  for  services  as 
correct,  and  she  thereafter  presented  same  to 
the  Auditor  of  Public  Accounts,  and  request- 
ed that  he  issue  his  warrant  on  the  Treas- 
urer, directing  him  to  pay  same;  that  the 
said  Auditor  refused  to  Issue  his  warrant  for 
said  sum  or  any  part  thereof.  She  asked 
that  a  mandamus  be  issued  directing  the 
Auditor  to  issue  his  warrant  on  the  Treasur- 
er for  the  payment  of  said  claim.  To  this 
petition  the  Auditor  of  Public  Accounts  filed 
a  general  demurrer,  and  pending  same  filed 
his  answer,  In  which  he  denied  that  the  work 
which  appellee  alleged  she  bad  done  was 
such  as  could  be  properly  charged  to  the 
contingent  expense  of  the  Senate,  under  sec- 
tion 342,  Ky.  St.  1003,  and  denied  the  right 
and  authority  of  the  chief  clerk  to  make 
such  employment,  or  to  Indorse  and  counter- 
sign her  said  account,  and  pleaded  affirm- 
atively that  the  plaintiff  was  not  employed 
by  the  joint  action  of  the  two  houses  of  the 
General  Assembly,  and  denied  that  the  right 
existed  In  any  one  to  employ  plaintiff  with- 
out such  action  on  the  part  of  the  General 
Assembly.  To  this  answer  plaintiff  filed  a 
genetal  demurrer,  and  pending  same  filed  as 
part  of  her  petition  the  certificate  of  Wil- 
liam Cromwell,  chief  clerk  of  the  Senate, 
to  the  effect  that  the  itemized  account  of 
plaintiff,  amounting  to  $314.7S,  was  just  and 
correct  as  a  contingent  expense  of  the  Sen- 
ate. The  court  thereupon  overruled  the  de- 
murrer to  the  petition  as  amended,  and  sus- 
tained the  demurrer  to  the  answer,  with 
leave  to  amend,  and,  the  Auditor  declining 
to  amend,  a  judgment  was  entered  directing 
him  to  draw  his  warrant  upon  the  State 
Treasurer  in  favor  of  plaintiff  for  the  amount 
of  her  claim,  to  wit,  $314.75.  From  this 
judsment  the  Auditor  prosecutes  an  appeal. 

For  appellee  It  is  admitted  that  the  only 
authorl^  for  allowing  this  claim  is  that 
given  by  section  342,  Ky.  St  1903,  which  is 
as  follows:  "The  pay.  and  mileage  of  the 
Lieutenant  Governor,  President  pro  tem  of 
the  Senate,  and  Speaker  of  the  House  of 
Representatives,  and  members  of  both  houses 
of  the  General  Assembly,  the  compensation 
to  the  officers  of  the  two  bouses,  except  the 
chief  clerks  thereof,  to  be  made  on  the  cer- 
tificate of  the  respective  clerks  of  the  amount 
due;  the  compensation  of  the  chief  clerks 
upon  the  order  of  each  house,  stating  the 
amount  due;  all  other  contingent  expenses 
of  the  General  Assembly,  upon  the  production 
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of  tUe  voacbers,  connter-slgned  by  the  clerks 
of  the  respective  bouses."  Section  249  of  the 
Coustitutlou  provides:  "The  House  of  Bep- 
resentatlves  of  the  General  Assembly  shall 
not  elect,  appoint,  employ,  or  pay  for,  ex- 
ceeding one  chief  clerk,  one  assistant  clerk, 
one  enrolling  clerk,  one  sergeant  at  arms,  one 
doorkeeper,  one  janitor,  two  cloakroom  keep- 
ers, and  four  pages;  and  the  Senate  shall 
not  elect,  appoint,  employ,  or  pay  for,  ex- 
ceeding one  chief  clerk,  one  assistant  clerk, 
one  enrolling  clerk,  one  sergeant  at  arms,  one 
doorkeeper,  one  janitor,  one  cloakroom  keep- 
er, and  three  pages;  and  the  General  As- 
sembly shall  provide  by  general  law  for  fix- 
ing the  per  diem  or  salary  of  all  of  said  em- 
ployto."  This  section  of  the  Constitution  is 
clearly  a  limitation  upon  the  right  or  power 
of  either  the  House  or  Senate  to  hire  of- 
ficers and  employ^.  It  was  evidently  pass- 
ed for  the  purpose  of  preventing  either  body 
from  creating  needless  offices  at  the  expense 
of  the  state.  The  case  of  Walker  v.  Coulter, 
Auditor,  113  Ky.  814,  68  S.  W.  1108,  is  very 
like  the  case  at  bar.  In  that  case  Walker 
was  employed  as  a  porter  in  the  Senate  at 
?2.50  per  day  for  71  days.  His  employment 
covered  the  entire  time  that  the  Legislature 
was  in  session;  whereas,  In  the  case  at  bar 
the  time  during  which  appellee  rendered 
services  extended  throughout  the  full  leg- 
islative session.  A  distinction  Is  attempted  to 
be  made  between  the  two  cases,  In  this:  tli-i 
In  the  case  of  the  porter  an  attempt  was 
made  to  charge  the  state  for  a  fixed  price 
per  day  during  the  legislative  session,  where- 
as, in  the  case  at  bar  appellee  has  present- 
ed a  claim  for  the  sum  which  she  says  her 
services  during  the  legislative  session  -were 
reasonably  worth.  It  Is  a  distinction  with- 
out a  difference.  The  one  Is  no  more  con- 
tingent than  the  other.  It  is  evident  that 
the  makers  of  the  Constitution  intended  that 
all  the  work  of  the  legislative  bodies  should 
be  performed  by  the  officers  and  employes  as 
defined  by  section  249,  above  referred  to. 
And  It  may  be  presumed  that  in  designating 
the  names  and  numbers  of  such  employes  the 
Constitutional  Convention  was  fully  advis- 
ed; for,  in  addition  to  having  among  its 
members  men  of  broad  experience  in  the 
conduct  of  the  afitalrs  of  both  House  and 
Senate,  It  had  access  to  the  public  records 
showing  the  number  of  employes  that  had 
theretofore  been  required.  That  they  did  so 
is  made  manifest  by  their  express  declara- 
tion that  neither  body  should  pay  for  the 
services  of  ony  employe  other  than  those 
designated  in  section  249.  It  could  hardly 
be  contended  that  the  chief  clerk  had  author- 
ity to  do  that  which  the  Senate  itself  is  ex- 
pressly prohibited  from  doing. 

It  is  urged  that  work  of  the  character 
which  was  performed  by  appellee  was  abso- 
lutely necessary  In  order  that  the  business  of 
the  Senate  might  be  expeditiously  carried  on. 
This  argument  would  address  Itself  most 
forcibly  to  the  Legislature  as  a  reason  why 


the  Constitution  should  be  amended  so  as  to 
give  to  the  respective  legislative  bodies  more 
employes  than  those  designated  in  section 
249,  if  It  should  be  found  necessary  to  have 
such  MnpIoySs  in  order  to  properly  conduct 
its  business.  Such  an  argument,  however, 
has  no  place,  and  cannot  be  considered,  here. 
Again,  It  is  urged  that  these  services  should 
be  paid  for  as  a  contingent  expense  of  the 
Senate.  We  cannot  agree  with  learned  coun> 
sel  that  an  employment  of  this  character 
could  be  paid  for  as  a  contingent  expense; 
for,  if  one  copyist  could  be  so  employed  and 
paid,  the  number  could  be  multiplied  ad  lib- 
itum, and  the  very  purpose  and  aim  of  the 
constitutional  provision  defeated.  Counsel 
for  appellee  rely  uiwn  the  case  of  McDonald 
T.  Norman,  Auditor,  95  Ky.  593,  26  S.  W. 
808,  to  support  her  contention,  but  In  so 
doing  they  evidently  overlooked  the  fact  that 
in  the  more  recent  case  of  Walker  v.  Coult- 
er, Auditor,  this  court  said,  in  referring  to 
the  MJcDonald  case:  'That  case  can,  there- 
fore, not  be  considered  authority  upon  the 
construction  of  this  clause  of  the  Constitu- 
tion (secUon  249),  and  in  the  light  of  this 
clause  was  Incorrectly  decided,  and  would 
doubtless  not  have  been  so  decided  had  the 
attention  of  the  court  been  called  to  the 
constitutional  provision."  Again,  on  Jane 
11,  1893,  section  1992  of  the  Kentucky  Stat- 
utes was  enacted,  which  provides:  "No  other 
employes  shall  be  elected,  appointed,  employ- 
ed, or  paid  for,  without  the  joint  action  of 
both  houses."  So  that,  even  If  It  should  be- 
come necessary  for  either  bouse  to  have  the 
services  of  additional  employes,  before  they 
could  be  legally  employed,  a  joint  resolution 
to  that  effect  would  have  to  be  passed,  if 
section  .1992  Is  constitutional,  which  Is  not 
now  decided.  With  the  case  of  McDonald  t. 
Norman,  Auditor,  practically  overruled  In 
Walker  v.  Coulter,  Auditor,  and  section  249 
of  the  Constitution  prohibiting  the ,  Senate 
from  giving  to  appellee  the  employment  for 
which  she  seeks  compensation,  we  are  of  opin- 
ion that  the  trial  court  erred  in  overruling 
the  demurrer  to  the  petition,  as  amended. 

The  case  Is  therefore  reversed  and  remand- 
ed, with  instructions  to  sustain  the  demur- 
rer to  the  petition,  as  amended. 


MITCHBLIi   V.    ODBWALTS    EXTEl. 

(Court  of  Appeals  of  Kentucky.    Sept.  29,  1908.) 

1.  Apfeai.  and  Ebbob— Habmuess  Ebbob— Ex- 
ceptions. 

ThouKh  regularly  exceptions  should  be  filed 
to  a  rPDort  of  sale,  ax  a  basis  for  motion  to  set 
aside  the  sale,  yet.  the  affidavit  in  support  of 
the  motion  being  capable  of  bping  treated  as  nn 
exception  to  the  sale,  there  was  no  substantial 
error  in  the  trial  court  so  treatinir  It 

2.  EXECTTTORS  AND  ADMTWISTRATOBS— SALB  K» 

Debts— Settino  Aside  Sale. 

Refusal  to  conflrm,  and  setting  aside,  a  sale, 
under  an  order,  in  a  suit  by  a  creditor  to  set- 
tle testator's  estate.  Is  proper,  all  the  property, 
consisting  of  a  small  tract  of  land  left  to  ^he 
widow,  and  occupied  by  her  and  the  minor  chU- 
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dren,  being  sold  for  less  than  testator's  debts, 
and  the  widow,  who  obtained  her  means  for 
buying  subsequent  to  the  sale,  offering  to  pay 
enoogh  to  cover  all  debts  and  costs,  and  the 
home  thus  being  saved  for  the  widow  and  chil- 
dren; the  rule  as  to  setting  aside  a  Jadicial 
sale  for  inadequacy  of  price  not  applying  where 
a  homestead  or  a  home  for  infants  is  involTed. 

Appeal  from  Circuit  Court,  Oreen  County. 

"Not  to  be  officially  reported." 

In  a  suit  by  a  creditor  to  settle  the  estate 
of  Jacob  Odewalt,  deceased,  a  sale  was  made 
to  R.  D.  Mitchell,  which  the  court  refused  to 
confirm,  and  set  aside,  and  be  appeals ;  Ode- 
wait's  executor  being  the  appellee.    Affirmed. 

Noble  &  Graham,  for  appellant.  J.  A. 
Skaggs  and  Skaggs  &  Mills,  for  appellee. 

HOBSON,  J.  Jacob  Odewalt  died  a  resi- 
dent of  Green  county,  leaving  a  will  by  which 
be  devised  his  whole  estate  to  his  wife,  sub- 
ject to  the  payment  of  his  debts  and  $1  to 
each  of  his  children.  The  widow  qualified 
as  executrix,  the  personal  estate  proved  of 
little  value,  the  insurance  on  his  life  was  un- 
collectible, and  the  real  estate  was  practi- 
cally all  that  was  available  for  the  payment 
of  his  debts.  This  consisted  of  three  acres 
of  land  on  which  he  resided  with  his  family. 
It  was  Incumbered  with  lien  debts  amount- 
ing to  about  $1,200,  and  there  were  about 
$300  of  unsecured  debts.  One  of  the  cred- 
itors brought  a  suit  to  settle  the  estate,  the 
debts  were  proved  up,  and  an  order  was  en- 
tered for  the  sale  of  the  land.  The  sale  was 
had.  'B,.  D.  Mitchell  became  the  purchaser 
for  the  sum  of  $1,460.  The  sale  was  reported 
to  the  court.  The  widow,  before  It  was  con- 
firmed, moved  the  court  to  set  aside  the  sale, 
and  oflFered  to  pay  into  court  $1,600,  the 
amount  necessary  to  pay  all  the  debts  and 
cost  Affidavits  were  filed  on  the  motion; 
and.  It  appearing  that  the  widow  bad  paid 
all  the  debts  and  the  cost  of  the  action,  the 
court  refused  to  confirm  the  sale  and  entered 
an  order  setting  it  aside.  From  this  Judg- 
ment Mitchell  appeals. 

Regularly  exceptions  should  have  been  filed 
to  the  report  of  sale,  but  the  affidavit  of  the 
widow  which  was  filed  may  be  treated  as 
her  exception  to  the  sale;  and,  the  court 
having  so  treated  it,  there  was  no  substan- 
tial error  In  the  proceedings  in  this  regard. 
The  purpose  of  the  proceeding  was  to  se- 
cure the  payment  of  the  debts  of  the  de- 
cedent :  and  the  law  requires  this  to  be  done 
by  a  proceeding  in  equity  that  the  rights  of 
bis  widow  and  heirs  at  law  may  be  protected 
as  far  as  possible.  The  chancellor's  aim  in 
all  such  cases  is  to  secure  the  creditors  with- 
out sacrifice  of  the  rights  of  heirs  and  dev- 
isees, if  this  can  be  done.  If  the  sale  bad 
been  confirmed,  a  large  part  of  the  unsecured 
creditors  would  have  lost  their  debts,  and 
the  widow  and  children  would  have  lost  their 
home.  The  unsecured  creditors  could  not 
well  buy  at  the  sale  because  tbeir  debts  were 
not  large  enough  to  Justify  them  in  so  do- 
ing.   The  widow  could  not  buy  because  she 


had  not  yet  gotten  her  pension.  The  chan- 
cellor will  not  in  every  case  accept  an  ad- 
vanced bid  and  set  aside  a  sale,  but  he  will 
do  so  upon  slight  circumstances  when  equity 
demands  it.  In  view  of  the  fact  that  by  set- 
ting aside  the  sale  he  secured  the  debts  of 
all  the  creditors  and  the  costs  of  the  action, 
and  saved  the  home  for  the  widow  and  chil- 
dren, and  in  view  of  her  condition,  the  price 
the  land  brought,  its  value,  and  the  situation 
of  the  creditors,  he  properly  refused  to  con- 
firm the  sale,  and  set  it  aside.  The  chancel- 
lor will  carefully  protect  the  rights  of  the 
widow  and  the  fatherless;  and,  where  a 
homestead  Is  Involved  or  the  home  of  infants 
will  be  taken  from  them,  the  rule  ordinarily 
obtaining  as  to  setting  aside  Judicial  sales 
for  inadequacy  of  price  does  not  apply. 
Judgment  affirmed. 


COMMONWEALTH  v.  CINCINNATI,  N.  O. 
&  T.  P.  R.  CO. 

(Court  of  Appeals  of  Kentucky.     Sept.  30, 
1908.) 

1.  Nuisance — Cbiminal  Responsibilitt— In- 
DicrrvENT — Sufficiency. 

An  indictment  which  charged  defendant 
with  conveying  to  its  premises  and  permitting  to 
assemble  there  large  numbers  of  persons,  who 
engaged  in  dancing,  drinking,  swearing,  making 
loud  noises,  and  otherwise  misbehaving,  and 
which  alleged  that  such  premises  were  on  a  pub- 
lic highway  located  in  a  village,  near  to  divers 
dwelling  bouses  of  various  persons  and  near  the 
highway,  and  that  the  acts  disturbed  the  peace 
and  pleasure  of  persons  residing  in  the  village 
near  the  highway,  sufficiently  alleged  that  the 
acts  took  place  within  the  slight  or  hearing  of 
those  passing  the  premises  or  living  in  the  vicin- 
ity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nuisance,  |  208.] 

2.  Saue  — Acts    Constitctiiio    NinsANCE  — 
"CoMUON  Nuisance." 

Dancing  and  drinking,  accompanied  by 
swearing,  drunkenness,  making  loud  noises,  and 
otherwise  misbehaving,  constitute  a  "common 
nuisance,"  indictable  as  a  public  offense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6.  pp.  5799-5804.] 

Appeal  from  Circuit  Court,  Jessamine 
County. 

"Not  to  be  officially  reported." 

The  Cincinnati,  New  Orleans  &  Texas  Pa- 
cific Railroad  Company  was  indicted  for 
maintaining  a  nuisance.  From  a  Judgment 
sustaining  a  demurrer  to  the  indictment,  the 
commonwealth  appeals.  Reversed  and  re- 
manded. 

Jas.  Breathitt,  Atty.  Gen.,  and  Tom  B.  Mc- 
Gregor, Asst.  Atty.  Gen.,  for  the  Common- 
wealth.   N.  h.  Bronaugh,  for  appellee. 

CLAY,  C.  The  grand  Jury  of  Jessamine 
county,  Ky.,  at  the  June  term,  1907,  of  the 
Jessamine  circuit  court,  returned  the  follow- 
ing Indictment:  "The  grand  Jury  of  Jessa- 
mine county,  in  the  name  and  by  the  author- 
ity of  the  commonwealth  of  Kentucky,  accuse 
the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railroad  Company  of  the  offense  of  suffering 
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a  nuisance,  committed  as  follows,  viz.:  That 
said  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railroad  Company  on  the  6th  day  of  June, 
1907,  in  the  county  aforesaid,  and  on  divers 
other  days  and  times  before  the  flndtas  of 
this  Indictment,  It,  the  said  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railroad  Company, 
being  then  the  owner,  occupying,  and  baring 
control  of  a  certain  tract  of  land  lying  and 
being  situate  in  and  at  a  point  in  said  county, 
known  as  'High  Bridge,'  said  tract  of  land 
being  known  as  tbe  'Palisade'  and  right  of 
way  of  said  railroad  company,  did  unlawfully 
and  willfully  suffer  and  permit  divers  per- 
sons, men  as  well  as  women,  there  to  be  and 
remain  on  said  land,  and  cause  same  to  be 
brought  upon  said  lands,  and  there  to  be  and 
remain  and  congregate  la  large  numbers  up- 
on and  about  said  premises  on  Sunday,  and 
engage  In  dancing,  drinking,  tippling,  cursing, 
swearing,  being  drunk,  making  loud  noises, 
and  otherwise  misbehaving,  the  said  ground 
being  on  and  near  a  public  highway,  common- 
ly known  as  the  'Shaker  Ferry  Road,'  it,  tbe 
said  road,  being  then  a  public  highway,  it, 
the  said  grounds,  being  located  in  and  near  to 
a  village  known  as  'High  Bridge,'  and  at  and 
near  to  divers  dwelling  houses  of  various  per- 
sons residing  in  said  village,  and  on  and  near 
said  highway,  thereby  disturbing  the  peace, 
happiness,  comfort,  and  pleasure  of  persons 
residing  in  said  village,  and  at,  on,  and  near 
said  highway,  to  the  common  nuisance  of  all 
the  citizens  of  tbe  commonwealth  of  Ken- 
tucky, and  especially  those  residing  in  said 
neighborhood  and  living  in  said  village  and 
along  said  highway,  and  passing  and  repass- 
ing along  said  highway ;  It,  the  said  Cincin- 
nati, New  Orleans  &  Texas  Pacliflc  Railroad 
Company,  being  then  a  cori>oration  duly  in- 
corporated under  the  laws  of  the  state  of 
Kentucky  and  some  other  state  of  the  United 
States  of  America,  the  exact  state  being  un- 
known to  this  grand  jury,  and  owning  and  op- 
erating a  railroad  In  and  through  said  coun- 
ty, and  owning  lands  and  rights  of  way  In 
and  through  the  sai-d  village  of  High  Bridge 
— against  tbe  peace  and  dignity  of  the  com- 
monwealth of  Kentucky."  The  trial  court 
sustained  a  demurrer  to  the  indictment,  and 
the  commonwealth  appeals. 

Counsel  for  appellee  insists  that  the 'allega- 
tions of  tbe  indictment  are  not  sufficient,  in 
that  the  acts  complained  of  are  not  alleged 
to  have  taken  place  within  tbe  sight  or  hear- 
ing of  those  passing  or  repassing  appellee's 
premises,  or  living  In  the  vicinity  thereof. 
In  this  connection  we  are  cited  to  authority 
holding  that  an  allegation  in  an  indictment 
that  certain  facts  were  to  tbe  common  nui- 
sance of  all  good  citizens  of  the  state  will  not 
make  it  a  good  Indictment  for  a  common  nui- 
sance, unless  these  facts  be  of  such  a  nature 
as  may  justify  that  conclusion  as  one  of  law 
as  well  as  of  fact.  Wharton's  Am.  Crlm.  Law 
(4th  Ed.)  i  2362.  Perhaps  there  would  be 
some  merit  in  counsel's  contention,  if  the  acts 
complained  of  were  unaccompanied  by  any 


other  allegation  than  that  they  were  to  the 
common  nuisance  of  all  good  cltlsens  of  tbe 
state,  etc.  The  indictment  under  considera- 
tion, however,  not  only  charged  tbe  appellee 
with  conveying  to  Its  premises  and  permitting 
to  assemble  there  large  numbers  of  persons, 
who  engaged  in  dancing,  drinking,  tippling, 
swearing,  being  drunk,  making  loud  noises, 
and  otherwise  misbehaving,  but  also  charged 
that  the  grounds  were  "on  and  near  a  pub- 
lic highway,  commonly  known  as  the  'Shaker 
Ferry  Road,'  •  •  •  and  being  located  In 
and  near  to  a  village  known  as  'High  Bridge," 
and  at  and  near  to  divers  dwelling  houses  of 
various  persons  residing  in  said  village,  and 
on  and  near  said  highway."  It  further  charg- 
ed that  the  acts  complained  of  disturbed  tbe 
"peace,  happiness,  comfort,  and  pleasure  of 
persons  residing  in  said  village,  and  at,  on. 
and  near  said  highway."  We  think  the  lat- 
ter allegation  sufficient  to  overcome  the  fail- 
ure to  allege  that  the  acts  were  committed  in 
the  presence  or  hearing  of  the  various  persons 
residing  in  or  near  said  village. 

While  It  is  true  that  dancing  Is  frequently 
an  Innocent  amusement,  and  drinking  may  be 
engaged  in  without  becoming  a  nuisance,  yet 
if  the  dancing  and  drinking  are  accompanied 
by  swearing  and  being  drunk,  making  loud 
noises,  and  otherwise  misbehaving,  there  can 
be  no  doubt  that  such  acts  will  constitute  a 
nuisance.  In  the  case  of  Rex  v.  Moore,  B.  & 
Ad.  184,  the  defendant  kept  an  inclosed  lot 
near  a  highway  for  the  purpose  of  allowing 
persons  to  practice  at  rifle  shooting,  by  shoot- 
ing at  marks  and  at  pigeons,  and  as  a  conse- 
quence large  numbers  of  people  frequented 
the  place  for  those  purposes,  many  of  whom 
were  idle  and  disorderly  persons,  armed  witta 
firearms,  and  by  their  noise  and  conduct  dis- 
turbed tbe  king's  subjects  and  put  them  in 
peril.  It  was  held  that  he  was  chargeable 
for  a  nuisance.  In  the  case  of  Inchbald  v. 
Robinson,  L.  R.  4  Ch.  3S8,  It  was  held  that  a 
noise  made  by  a  disorderly  crowd  at  a  place 
of  public  amusement  may  be  a  nuisance.  In 
21  Am.  &  Eng.  Ency.  of  Law,  p.  698,  it  is 
said:  "The  noise  arising  from  the  exercise 
of  lawful  amusement  may  be  a  nuisance  when 
it  materially  interferes  with  the  comfort  of 
those  in  the  vicinity."  And  this  court,  in  the 
case  of  Jung  Brewing  Co.  v.  Commonwealth, 
96  S.  W.  595,  29  Ky.  Law  Rep.  939,  held  that 
a  corporation,  though  having  a  license  to  sell 
whisky  by  wholesale,  or  even  by  retail,  in  a 
small  town,  has  no  right  to  allow  the  assem* 
bling  around  its  premises  of.  noisy,  drunken, 
boisterous  crowds,  whose  Insolence  and  pro- 
fanity make  the  use  of  tlie  highway  In  the 
neighborhood  always  unpleasant  and  some- 
times dangerous,  and  may  be  indicted  for 
maintaining  a  public  nuisance  on  its  prem- 
ises. In  our  opinion,  the  indictment  herein 
sufficiently  states  a  public  offense,  and  the 
trial  court  erred  in  sustaining  a  demurrer 
thereto. 

For  the  reasons  given,  the  judgment  is  re- 
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rened,  and  came  remanded,  with  directions 
to  overmle  appellee's  demurrer  to  tbe  indict- 
ment 


SMITH  V.  COMMONWEALTH. 

(Cbnrt  of  Appeals  of  Kentucky.    Sept  23, 
1908.) 

L  LaBCBUT— ETIDKNCK— SUFFIOIKROT. 

Evidence  held  to  sustain  a  conviction  of 
horse  stealing. 

[Ed.  Note. — ^EV>r  cases  in  point,  see  Cent.  Die. 
vol.  32,  Larceny,  H  164-169.] 

2.  Sams— Question  roa  Jubt. 

In  a  trial  for  horse  stealini;,  held  a  qnes- 
tion  for  tbe  inry  whether  accused's  hiring  of  the 
borsea  was  a  pretence  for  the  fraudulent  par- 
pose  of  converting  them  to  his  own  use,  or  a 
hiring  in  good  faith,  with  intent  to  return  them 
to  the  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  |  180.] 

3.  Sams  —  Facts  Gorstitctino  IiAbcxnt— 
"HOBSK  Stealino." 

If  accused  acquired  possession  of  horses  un- 
der a  false  and  fraudulent  pretense  of  hiring 
them,  and  with  a  felonious  Intent  to  convert 
them  to  his  own  nse  and  to  deprive  the  owner 
permanently  of  them,  he  was  guilty  of  horse 
stealing  within  Ky.  St.  1003,  I  11^,  without 
proof  of  a  subsequent  sale  or  other  wrongful 
dispositicHi  by  accused;  but,  if  he  hired  the 
horses  in  good  faith  and  was  prevented  from  re- 
turning them  by  the  owner's  act  in  having  him 
arrested,  he  was  not  guilty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  32,  Larceny,  i  134.] 

4.  Cbiminal  Law— Accused's   Sanitt— Evi- 
DEHCB— SunriciENCT. 

Evidence  held  insufficient  to  show  that  ac- 
cused was  insane  at  the  time  of  his  conviction 
of  larceny. 

5.  Sahb— Etiderce. 

An  opinion  as  to  accused's  Insanity  Is  enti- 
tled to  little  weight  where  the  witnesses  are 
not  experts,  and  do  not  testify  to  acts  showing 
insanity. 

Appeal  from  Circuit  Court,  Hardin  County. 
"To  be  officially  reported." 
Charles  Smith  was  convicted  of  larceny, 
and  he  appeals.    Affirmed. 

Irwin  &  Irwin,  for  appellant  Jas.  Breath- 
itt, Atty.  Gen.,  and  Tom  B.  McGregor,  for 
tbe  Commonwealth. 

SETTLE,  J.  By  the  verdict  of  a  Jury  and 
judgment  of  the  Hardin  circuit  court  appel- 
lant following  tbe  return  of  an  indictment 
against  bim  for  horse  stealing,  was  convicted 
of  that  crime,  and  bis  punishment  fixed  at  con- 
finement In  tbe  penitentiary  for  a  term  of 
three  years.  He  Insists  that  tbe  Judgment  of 
conviction  should  be  reversed  because  (1)  tbe 
verdict  of  tbe  Jury  was  contrary  to  law,  and 
without  support  from  the  evidence;  (2)  that 
the  court  failed  to  properly  Instruct  the  Jury, 
and  should  have  peremptorily  instructed 
tbem  to  find  bim  not  guilty ;  (3)  that  be  did 
not  receive  a  fair  trial  owing  to  his  unsound- 
ness of  mind  and  consequent  inability  to  un- 
derstand the  nature  of  tbe  crime  charged 
against  bim,  or  to  Inform  bis  counsel  of  the 
facts  upon  whldi  his  defense  should  have 


been  predicated,  and  was  without  money  to 
procure  the  attendance  of  witnesses  or  otiier- 
wise  prepare  for  trial. 

Tbe  salient  facts  furnished  by  the  bill  of 
evidence  are,  in  substance,  that  appellant 
went  to  tbe  Uvery  stable  of  Harve  Bland,  at 
Gleudale,  Hardin  county,  and,  representing 
himself  to  be  in  the  employ  of  tbe  Cumber- 
land Telephone  Company,  hired  of  Bland  a 
pair  of  horses  with  which  to  drive  to  Mun- 
fordvllle,  30  miles  distant,  for  tbe  purpose, 
as  be  said,  of  counting  the  poles  supporting 
the  wires  of  the  telephone  company  between 
Glendale  and  Munfordville.  Appellant  agreed 
with  Bland  to  pay  for  tbe  use  of  tbe  buggy 
and  horses  at  tbe  rate  of  $3  per  day,  and  re- 
turn tbem  on  the  following  day.  Upon  these 
terms,  he  received  tbe  buggy  and  horses,  and, 
leaving  Glendale  In  tbe  morning,  reached 
Munfordville  late  In  tbe  afternoon  of  tbe 
same  day.  On  tbe  way  be  stopped  at  tbe  vil- 
lage of  Bonnlevllle  at  noon,  and  there  got  a 
meal  for  himself,  but  did  not  bare  the  horses 
fed.  Some  hours  after  appellant's  departure 
from  Glendale,  Bland  learned  that  he  did  not 
pay  his  hotel  bill  at  Glendale  or  for  the  noon 
meal  be  took  at  Bonnlevllle,  and  also  ascer- 
tained from  tbe  manager  of  the  telephone 
company  owning  the  line  in  operation  be- 
tween Glendale  and  Munfordville  that  It  be- 
longed to  tbe  Home,  and  not  the  Ctmiberland, 
Telephone  Company,  and,  furthermore,  that 
the  manager  was  unacquainted  with  the  ap- 
pellant, and  knew  nothing  of  the  alleged  mis- 
sion upon  which  he  had  gone  to  Munford- 
ville. The  foregoing  facts  excited  the  fears 
of  Bland  as  to  the  safety  of  his  buggy  and 
horses,  and  led  him  to  believe  appellant  an 
impostor,  so  he  telephoned  the  sheriff  of  Hart 
county,  at  Munfordville,  and  directed  bim  to 
arrest  appellant  upon  his  arrival  there,  which 
that  officer  did,  at  the  same  time  taking  in 
charge  the  buggy  and  horses.  On  tbe  same 
day  the  proi)erty  mentioned  was  delivered  to 
Bland  and  appellant  taken  by  rail  to  Ellza- 
bethtown  and  placed  in  Jail,  where  he  re- 
mained until  Indicted  and  tried. 

It  was  admitted  by  appellant  on  tbe  trial 
that  be  did  not  pay  his  hotel  bill  at  Glen- 
dale, or  for  the  meal  at  Bonnlevllle,  but  af- 
firmed that  be  expected  to  pay  both  and  for 
tbe  hire  of  the  buggy  and  horses  upon  bis  re- 
turn to  Glendale,  and  also  admitted  by  him 
that  he  had  no  money  when  he  left  Glendale 
or  upon  reaching  Munfordville.  Indeed,  tbe 
latter  fact  was  established  by  the  testimony 
of  the  Bherltr  of  Hart  county,  who  searched 
the  x)erson  of  appellant  immediately  follow- 
ing his  arrest.  Appellant  further  admitted 
that  be  did  not  count  the  telephone  poles  on 
tbe  way  to  Munfordville,  but  claimed  It  was 
bis  purpose  to  do  so  In  returning  from  that 
place  to  Glendale.  On  appellant's  trial  It 
was  proved  by  the  commonwealth  that  the 
telephone  line,  tbe  poles  of  which  appellant 
claimed  to  have  been  employed  to  count,  be- 
longed to  tbe  Home,  and  not  the  Cumberland, 
Telephone  Company,   and   the  manager  o" 
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agent  of  the  Home  Telephone  Oompany  resid- 
ing In  Hardin  county  and  its  agent  at  Mun- 
fordvUle  testified  that  the  former  was  charg- 
ed with  the  duty  of  keeping  the  poles  and 
wires  of  the  Home  Telephone  Company  be- 
tween Ellzabethtown  and  MunfordvUle  In  re- 
pair, and  neither  knew  appellant  or  of  his  al- 
leged employment  to  count  the  telephone 
poles. 

Although  at  the  time  of  hiring  the  buggy 
and  horses  of  Bland  appellant  represented 
that  he  had  been  employed  by  the  Cumber- 
land Telephone  Company  to  count  the  tele- 
phone poles  between  Glendale  and  Munford- 
rille,  he  declared  upon  bis  trial  that  be  bad 
been  employed  to  do  that  work  by  one  West, 
of  Louisville,  an  agent  of  the  Home  Tele- 
phone Company  under  whom  he  claimed  to 
have  worked  three  months  in  Louisville  be- 
fore going  to  Glendale.  He  was,  however, 
unable  to  state  upon  cross-examination  the 
first  name  or  initials  of  West,  or  what  posi- 
tion he  held  in  the  service  of  the  Home  Tele- 
phone Company.  Appellant  was  also  un- 
able to  give  the  location  of  West's  place  of 
business,  except  to  say  that  it  was  in  the 
second  story  of  a  house  somewhere  on  Chest- 
nut street  in  the  city  of  Louisville.  No  ef- 
fort was  made  by  appellant  before  trial  to 
procure  the  attendance  of  any  witness  of  the 
name  of  West,  nor  was  there  until  his  trial 
began  any  intimation  from  appellant  that 
West  had  employed  him  to  count  the  tele- 
phone poles  between  Glendale  and  Munford- 
vUle. The  two  telephone  agents  Introduced 
by  the  commonwealth  did  not  know  and  had 
never  heard  of  West  or  of  his  connection 
with  the  Home  or  Cumberland  Telephone 
Companies.  The  commonwealth  introduced 
a  witness  who  met  appellant  In  the  public 
road  about  ttiree-quarters  of  a  mile  from 
Munfordville.  According  to  the  testimony  of 
this  witness,  appellant  asked  him  bow  far  it 
was  to  Munfordville,  whether  there  were  any 
horse  buyers  in  the  town  and  their  names, 
and  how  far  it  was  from  Munfordville  to 
Rowlett's  Station,  from  Rowlett's  to  Horse 
Cave,  and  from  the  latter  place  to  Cave  City. 
The  places  named  are  all  situated  upon  the 
Ix)uisville  &  Nashville  Railroad  in  the  or- 
der named,  and  that  railroad  is  the  one  upon 
which  appellant  would  travel  in  going  from 
Munfordville  to  Tennessee,  of  which  state  he 
claimed  to  be  a  resident. 

In  view  of  the  foregoing  facts,  we  are  un- 
able to  sustain  appellant's  contention  that 
there  was  no  evidence  to  support  the  verdict 
of  the  jury  declaring  him  guilty  of  the 
crime  charged.  Obviously  there  was  not  such 
an  absence  of  evidence  as  would  have  author- 
ized a  peremptory  Instruction,  and  it  was 
for  the  Jury  to  determine  whether  the  hiring 
of  the  horses  by  appellant  was  a  pretense 
and  for  the  fraudulent  and  felonious  purpose 
of  converting  them  to  his  own  use,  or  a  hir- 
ing In  good  faith  with  the  Intent  to  return 
thorn  to  the  owner.  Section  1195,  Ky.  St. 
1003,  provides:   "If  any  person  shall  steal  a 


horse,  mare.  Jack,  or  Jennet,  he  shall  be  con- 
fined in  the  penitentiary  not  less  than  two, 
nor  more  than  ten  years."  If  appellant  got 
possession  of  Bland's  horses  under  the  false 
and  fraudulent  pretense  of  hiring  them,  but 
without  intention  of  returning  them  to  the 
owner,  and  with  the  felonious  intention  of 
converting  them  to  his  own  use  and  depriv- 
ing tlie  owner  permanently  of  them,  this 
constitutes  horse  stealing  in  the  meaning  of 
the  statute.  And,  if  the  possession  of  the 
horses  was  obtained  by  appellant  as  we 
have  indicated,  the  mere  removal  of  them  by 
appellant  from  the  owner's  custody  amount- 
ed to  a  conversion  of  them  to  his  (appel- 
lant's) own  use  without  proof  of  a  subsequent 
sale  or  other  wrongful  disposition  of  them 
by  him.  On  the  other  han4  if  appellant  hir- 
ed the  horses  in  good  faith  with  the  intention 
6f  returning  them,  and  was  prevented  from 
doing  80  by  the  act  of  Bland  in  having  him 
arrested,  be  was  not  guilty  of  the  crime  charg- 
ed. The  doctrine  in  question  is  thus  stated  in 
Roberson's  Criminal  Law,  g  417:  "But  if  a 
person  with  the  intent  to  steal,  obtains  the 
actual  possession  of  property,  though  by  de- 
livery of  the  owner,  or  an  agent  authorized 
to  transfer  the  ownership  therein,  and  the 
latter  intends  to  part  with  the  possession  on- 
ly, and  not  the  right  of  property,  the  taking 
in  this  manner  tn  pursuance  of  the  felonious 
intent  will  constitute  larceny.  Thus,  where 
one  with  the  felonious  Intent  to  convert  to 
his  own  use,  borrows  or  hires  a  horse  or  car- 
riage or  obtains  the  possession  of  any  other 
chattel  under  pretense  of  a  loan,  or  receives 
an  article  of  clothing  to  be  delivered  to  an- 
other or  a  sum  of  money  with  which  to  pay 
a  bill  for  the  other,  be  commits  larceny.  In 
such  cases  even  proof  of  a  subsequent  sale  or 
conversion  is  not  necessary."  Roberson's 
Criminal  Law,  S  418 ;  Alexander  v.  Common- 
wealth, 20  S.  W.  254,  14  Ky.  Law  Rep.  290. 
Careful  examination  of  the  Instmctions  giv- 
en by  the  trial  court  convinces  us  that  they 
substantially  conform  to  the  law  as  herein 
announced,  and  we  have  been  nnable  to  dis- 
cover that  any  feature  of  the  law  applicable 
to  the  facts  of  the  case  was  omitted  from  the 
Instructions.  Consequently  the  Jury  were  not 
improperly  instructed. 

We  do  not  think  appellant  should  have 
l>eeu  granted  a  new  trial  upon  the  ground 
that  be  Is  and  was  at  the  time  of  his  con- 
viction of  unsound  mind.  The  several  affi- 
davits filed  in  support  of  this  ground  are  by 
no  means  convincing.  None  of  the  affiants 
knew  appellant  before  his  arrest  Conse- 
quently they  are  unacquainted  with  his  past 
life  or  family  history.  Without  being  ex- 
perts or  testifying  as  to  acts  showing  un- 
soundness of  mind,  they  merely  express  the 
opinion  that  such*  was  and  is  his  condition. 
Such  testimony  is  of  little  weight  If,  as 
stated  in  the  affidavit  of  one  of  his  counsel, 
appellant's  condition  of  mind  during  the  trial 
was  such  ns  to  prevent  his  giving  assistance 
to  counsel  in  the  preparation  of  his  defense, 
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that  fact  wag  known  to  coanael  at  the  time 
of  and  during  the  trial,  yet  insanity  or  im- 
becility of  mind  was  not  relied  on  as  a  de- 
fense, nor  was  it  then  brought  to  the  atten- 
tion of  the  trial  court,  or  a  continuance  asli- 
ed  in  order  to  procure  evidence  to  sustain 
such  ground  of  defense.  The  testimony  giv- 
en by  appellant  upon  the  trial  shows  him  to 
be  a  fairly  intelligent  person.  Indeed,  many 
of  his  statements  proved  him  to  be  both 
plausible  and  resourceful  in  protecting  him- 
self. We  find  nothing  in  the  record  to  con- 
vince ua  that  appellant  did  not  have  a  fair 
trial. 
The  Judgment  is  therefore  affirmed. 


PARSON  V.  COMMONWEALTH. 
(Conrt  of  Appeals  of  Kentucky.    Sept.  29, 1908.) 

1.  Cbiminal  Law— HARifLKSS  Ebbob— Excld- 
sioN  CF  Evidence. 

The  exclusion  of  testimony  that  a  witness 
for  accused,  impeached  by  proof  of  hii  con- 
viction of  a  felony,  had  been  pardoned  by  the 
Governor,  is  not  prejudicial  to  accused,  in  the 
absence  of  proof  of  what  offense  the  witness 
was  convicted  and  the  grounds  of  the  pardon. 
[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  IS  3145-3153.] 

2.  Sai£e— Evidence— Best  Evidence. 

The  pardon  of  one  convicted  of  crime  is 
the  best  evidence;  and  oral  testimony  thereof 
is  properly  excluded. 

8.  Sake— MiscoNDncTorPiosKOUTiRO  Attob- 

NET— Action  of  Coubt. 

Where  the  court,  on  the  prosecuting  attor- 
ney stating,  without  evidence  on  which  to  base 
it,  that  a  witness  for  accused  had  been  sent 
to  the  penitentiary  for  bnminK  his  neighbor's 
house,  told  the  jury  not  to  consider  the  state- 
ment, and  the  prosecuting  attorney  admitted  his 
error  and  withdrew  it.  the  refusal  to  discharge 
the  jnr:^  because  of  the  misconduct  of  the 
proKcntmg  attorney  was  not  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die 
ToL  14,  Criminal  Law,  |  1670.] 

4.  Same. 

It  is  sufficient  to  instruct  the  Jury  that  an 
argument   of    the  prosecuting    attorney    is   im- 
proper, and  to  direct  the  jury  not  to  consider  It 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
ToL  14,  Criminal  Law,  {  1680.] 

5.  Same. 

Where  a  witness  for  the  commonwealth 
appeared  before  the  jur^,  who  had  the  oppor- 
tunity to  henr  his  testimony  and  observe  his 
deportment,  the  statement  of  the  prosecuting  at- 
torney in  his  argument  that  the  witness  was 
as  fine  a  man,  with  as  fine  a  character  as  any 
man  in  the  country,  was  not  prejudicial  to 
accused. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  {  1670.] 

Appeal  from  Circuit  Conrt,  Pnlaski  Coun- 
ty. 

"Not  to  be  officially  reported." 

John  Parson  was  convicted  of  crime,  and 
be  appeals.    Affirmed. 

Morrow  &  Morrow,  for  appellant.  Jas. 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

BABKER,  J.  Appellant  John  Pnrson  was 
hidicted  by  the  grand  Jury  of  Tulaskl  coun- 


ty, charged  with  willfully  and  maliciously 
shooting  at  and  wounding  Marshall  Lewis 
with  intent  to  kill  him.  A  trial  of  the  case 
resulted  in  appellant's  being  found  guilty 
and  his  punishment  fixed  at  confinement  in 
the  penitentiary  for  a  term  of  five  years. 
From  the  Judgment  based  upon  this  verdict, 
he  is  here  on  appeal. 

It  is  not  questioned  that  the  evidence  for 
the  commonwealth  was  sufficient  to  take  the 
case  to  the  Jury,  or  claimed  that  any  error 
of  law  was  committed  by  the  trial  court  in 
the  written  instructions  given  for  their  guid- 
ance in  reaching  a  verdict.  The  defense  of 
appellant  was  that  he  fired  the  shot  which 
wounded  Lewis  in  defense  of  his  own  life, 
and  one  of  bis  witnesses  on  this  plea  was 
Kirk  Sbelton.  The  commonwealth  sought  to 
impeach  the  testimony  of  Shelton  by  asking 
him  If  he  had  not  been  convicted  of  a  felony 
and  sentenced  to  the  penitentiary,  which  he 
answered  in  the  affirmative,  whereupon  the 
defendant  asked  the  witness  If  It  was  not 
true  that  he  had  been  pardoned  by  the  Gov- 
ernor and  released  from  prison  within  three 
months  from  the  time  of  his  conviction.  To 
this  the  commonwealth  interposed  an  objec- 
tion liecause  of  Its  Incompetency,  and  the  ob- 
jection was  sustained  by  the  court.  The  de- 
fendant then  avowed  that  the  witness  would 
answer  in  the  affirmative.  There  was  no 
evidence  as  to  what  offense  the  witness  had 
committed  which  cansed  him  to  be  convicted 
and  sentenced  to  the  penitentiary;  nor  was 
It  offered  to  be  shown  upon  what  ground 
the  Governor  pardoned  him.  The  pardon  of 
the  Governor  did  not  restore  the  character 
of  the  witness  in  so  far  as  it  was  besmirch- 
ed by  the  commission  of  the  felony  of  which 
he  was  convicted.  The  Code  authorizes  the 
Impeachment  of  a  witness'  testimony  by 
showing  that  he  tuts  been  convicted  of  a  fel- 
ony, and  we  are  unable  to  see  how  any  sub- 
stantial right  of  the  defendant  was  Injured 
by  the  exclusion  of  the  testimony  that  he 
had  been  pardoned.  Besides  all  this,  the  par- 
don itself  was  the  best  evidence  of  Its  being 
granted,  and  the  court  properly  excluded 
oral  testimony  of  its  existence. 

The  commonwealth's  attorney  In  arguing- 
the  case  to  the  Jury  spoke  of  the  witness 
Kirk  Shelton,  as  follows:  "Why,  gentlemen 
of  the  Jury,  who  would  believe  anything 
Kirk  Shelton  said?  Think  of  it,  the  prin- 
cipal witness  of  this  defendant  who  was 
sent  to  the  penitentiary  for  the  burning  of 
bis  neighbor's  house."  Undoubtedly  the  com- 
monwealth's attorney  committed  a  gross  er- 
ror in  stating  to  the  Jury  that  the  witness 
had  been  sent  to  the  penitentiary  for  burning 
his  neighbor's  house,  there  being  no  evidence 
In  the  case  upon  which  to  base  this  state- 
ment; but,  upon  motion  of  the  appellant,  the 
court  excluded  this  statement  from  the  Jury 
by  telling  them  that  they  should  pay  no  at- 
tention to  it,  and  the  commonwealth's  attor- 
ney himself  before  the  jury  admitted  his 
error,  withdrew  his  statement,  and  asked  the- 
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Jury  to  give  It  no  weight  In  considering  the 
€886.  It  must  be  presumed  that  the  action 
of  the  court  and  of  the  commonwealth's  at- 
torney effaced  from  the  minds  of  the  Jury 
any  evil  effect  which  might  have  followed 
from  the  unauthorized  statement  complained 
of,  and  there  was  no  error  on  the  part  of 
the  court  In  refusing  to  discharge  the  Jury 
from  further  consideration  of  the  case.  It 
would  seriously  impair  the  administration 
of  the  criminal  law,  If,  when  a  common- 
wealth's attorney  Is  swept  by  the  seal  of 
advocacy  beyond  the  rules  of  fairness  or 
propriety,  It  should  be  held  necessary  to  dis- 
charge the  Jury  from  further  consideration 
of  the  case.  We  do  not  beliere  that,  when 
the  court  Instructs  the  Jury  that  the  state- 
ment of  the  attorney  for  the  commonwealth 
Is  Improper  and  directs  them  not  to  consider 
it,  Justice  to  the  defendant  requires  anything 
further  to  t>e  done  in  the  premises  in  order 
to  secure  a  fair  and  impartial  verdict 

Appellant  also  complains  that  the  common- 
wealth's attorney  spoke  of  one  of  the  wit- 
nesses for  the  commonwealth  as  follows: 
"Jim  Davis  Is  as  fine  a  man  with  as  fine  a 
character  as  any  man  in  this  country."  The 
witness  had  been  before  the  jury,  lliey  had 
seen  him  and  heard  his  testimony.  They 
had  observed  his  deportment;  and  the  em- 
ployment by  the  state's  attorney  of  this  or- 
dinary laudation  indulged  in  by  lawyers  in 
describing  their  own  witnesses  did  not  in- 
jure the  substantial  rights  of  the  defendant 
It  seems  to  us  the  matter  is  too  trivial  to 
be  the  subject  of  serious  complaint 

On  the  whole  case,  we  believe  appellant 
obtained  a  fair  and  Impartial  trial,  and  that 
no  Injury  was  done  him.  either  in  the  rulings 
of  the  court  or  the  verdict  of  the  Jury. 

Judgment  affirmed. 


POOR  V.  NEW  SOUTH  BREWERY  & 

ICE  CO. 

<Conrt  of  Appeals  of  Kentucky.    Oct  2,  1908.) 

1.  Appeal   and   Ebbob— Decisiohs   Rkvikw- 
ABLE— Appealable  Ordebs. 

An  appeal  from  an  order  lies  only  when 
the  order  is  final. 

2.  Same. 

An  order  refusing  to  permit  the  filing  of 
an  amended  petition  is  not  final,  and  is  not 
appealable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  2,  Appeal  and  Error,  8  370.] 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  officially  reported." 

Action  by  H.  M.  Poor  against  the  New 
South  Brewery  &  Ice  Company.  From  an 
order  refusing  to  permit  the  filing  of  an 
amended  petition,  plaintiff  appeals.  Dis- 
missed. 

B.  N.  Ingram,  for  appellant 

CLAT,  C.  Appellant,  H.  M.  Poor,  institut- 
ed this  action  against  the  New  South  Brew- 
ing &  loe  Company  to  recover  damages  for 
personal  injury.     Summons  was  served  on 


the   New   South    Brewery   &  Ice   Company. 
The  latter  afterwards  filed  a  pleading,  whicli 
it  denominated  a  "plea  in  abatement"  and  In 
which  It  set  forth  that  it  and  the  New  Soutli 
Brewing  &  Ice  Company  were  not  the  same 
corporation,  and  that  it  is  in  no  wise_  liable 
for  the  acts  of  the  former.    Thereafter  ap- 
pellant tendered  and  made  a  motion  to  bave 
filed  an  amended  petition.    In  this  amended 
petition  appellant  set  forth  the  fact  that  tbe 
New  South  Brewery  &  Ice  Company  was  tbe 
real  defendant  to  the  action,  and  that  it  -was 
the  only  corporation  in  Bell  county  operat- 
ing a  brewery;  that  the  New  South  Bretvery 
&  Ice  Company  Is  the  successor  to  the  New- 
South  Brewing  &  Ice  Company,  and  is,  in  fact, 
the  same  company.    The  trial  court  at  first 
permitted  this  amended  petition  to  be  filed. 
Afterwards,  upon  reconsideration,  it  refused 
to  permit  the  filing  of  the  amended  petition. 
From  this  ruling  appellant  has  prayed  an  ap- 
peal to  this  court     No  order  was  entered 
dismissing   appellant's    action.     An    appeal 
lies  only  from  a  final  order.    An  order  re- 
fusing to  permit  the  filing  of  an  amended 
petition  is  not  final.     Therefore  no  appeal 
lies  from  it 

It  follows  that  the  appeal  herein  must  be 
dismissed;  and  it  is  so  ordered. 


LOUISVILLE  A  N.  R.  CO.  v.  MELTON. 
(Court  of  Appeals  of  Kentucky.    Oct  7,  1908.) 

"To  be  officially  reported." 
Dissenting  opinion. 

For  majority  opinion,  see  105  S.  W.  366. 
See,  also,  110  S.  W.  233. 

BARKER,  J.  I  find  myself  unable  to  con- 
cur in  the  opinion  affirming  the  judgment  In 
this  case,  and  the  duty  I  owe  myself,  as  well 
as  that  due  the  appellant  constrains  me, 
much  against  my  natural  Inclination,  to  state 
the  reasons  for  dissenting  from  the  conclu- 
sion reached  by  a  majority  of  my  Brethren. 

On  March  2,  1005,  a  carpenter's  force  of 
the  Louisville  &  Nashville  Railroad  Company 
were  constructing  coal  chutes  near,  but  not 
upon,  the  tracks  or  roadway  of  the  railroad 
company  at  the  mines  of  the  Ingle  Coal  Com- 
pany, at  or  near  Howell,  Ind.  The  force  con- 
sisted of  seven  laborers,  including  tbe  fore- 
man, one  W.  C.  Shrode,  and  appellee.  Melton. 
In  raising,  with  an  ordinary  pulley,  block, 
and  tackle,  a  bent  of  timber  weighing  about 
1,000  pounds  from  a  partly  horizontal  to  an 
nprlght  position,  the  bent  fell  by  reason  of 
a  latent  defect  in  the  welding  of  one  of  tbe 
links  of  a  chain  with  which  one  of  tbe  pulley 
blocks  was  temporarily  attached  to  the  frame- 
work. In  falling  the  bent  fell  upon  Melton 
and  produced  a  concussion  of  his  spine,  re- 
sulting In  partial  paralysis  of  bis  lower  ex- 
tremities. For  this  Injury  Melton  brought 
his  action  against  the  railroad  company  In 
the  Hopkins  circuit  court,  and  elected  to  pro- 
ceed under  the  statute  of  the  state  of  Indiana 
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commonly  known  as  the  "Ehnployer's  Lia- 
bility Act"  A  trial  of  the  action  resulted  in 
a  Terdlct  for  compensatory  damages  in  the 
smn  of  $22,000. 

As  Melton's  cause  of  action  is  rested  upon 
the  Indiana  statute  regulating  tlie  liability 
of  corporations  for  injuries  received  by  their 
employes,  the  first  question  with  which  we 
are  confronted  is  whether  or  not  that  act,  as 
construed  by  the  majority  opinion,  is  con- 
stitutional, or  whether,  on  the  contrary,  it  is 
inimical  to  that  proriston  in  the  fourteenth 
amendment  of  the  federal  Constitution,  which 
guarantees  to  all  the  equal  protection  of  the 
law,  or,  as  has  been  said,  the  protection  of 
equal  laws.  As  the  act  in  question  is  fully 
Eet  out  in  the  opinion  of  the  court,  it  is  not 
necessary  to  incorporate  any  part  of  it  here. 
It  is  deemed  sufficient  to  say  tliat  it  pre- 
scribes a  different  rule  of  liability  for  those 
employers  who  may  be  brought  within  its 
purview  from  that  Imposed  by  the  laws  of 
Indiana  upon  other  employers  for  injuries 
occurring  to  their  employes,  and  unless  it 
can  be  differentiated  by  a  reasonable  classi- 
fication from  those  laws  it  must  be  held  vio- 
lative of  the  federal  Constitution. 

It  is  earnestly  contended  by  counsel  for 
appellant  that  the  Indiana  court  of  last  re- 
sort has  construed  this  act  to  l>e  applicable 
only  to  those  employers  operating  railroads, 
and,  further,  that  it  has  limited  its  applica- 
tion to  injuries  occurring  to  employes  en- 
gaged In  the  hazard  of  the  actual  operation 
of  the  railroad  at  the  time  they  were  hurt 
Whether  this  be  so,  or  not,  I  shall  not  now 
Investigate.  This  court  has  enforced  the  act 
as  applying  to  injuries  occurring  to  all  rail- 
road employ^,  whether  they  be  at  the  time 
engaged  in  the  active  operation  of  the  rail- 
road as  such,  or  whether  they  are  engaged  in 
what  may  be  termed  collateral  occupations, 
among  which  may  be  included  all  those  oc- 
cupations which  are  merely  auxiliary  to  the 
active  operation  of  the  railroad  and  not  sub- 
ject to  the  extreme  hazard  which  exists  in 
the  active  carrying  forward  of  its  operation. 
This  conclusion  makes  it  necessary  to  in- 
quire whether  the  act,  as  construed,  is  or 
not  inimical  to  the  equality  clause  of  the 
federal  Constitution. 

As  said  before,  it  is  not  permissible,  under 
ttie  federal  Constitution,  to  impose  arbitrarily 
upon  one  class  burdens  which  are  not  im- 
posed npon  the  community  in  general;  nor 
may  a  Legislature  arbitrarily  impose  a  lia- 
bility npon  one  class  of  employers  which  is 
not  imposed  npon  others.  Undoubtedly  the 
state  may  regulate  the  liability  of  employers 
to  their  employes  if  the  classification  for 
regulation  be  based  upon  Just  and  reason- 
able principles;  but  it  may  not  arbitrarily 
select  one  class,  whose  liability  is  to  be  as- 
certained by  rules  more  stringent  than  apply 
to  employers  generally  doing  a  similar  busi- 
ness. This  principle  has  nowhere  been  more 
clearly  and  forcibly  expressed  than  by  the 
Sapreme  Court  of  the  United  States  in  G., 


C.  &  8.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  17 
Sup.  Ct  255,  41  L.  Ed.  666,  where  the  ques- 
tion we  have  in  hand  is  discussed.  In  the 
opinion  it  is  said:  "But  it  is  said  that  it  is 
not  within  the  scope  of  the  fourteenth  amend- 
ment to  wltlihold  from  states  the  power  of 
classification,  and  that  if  the  law  deals  alike 
with  ail  of  a  certain  class  it  is  not  obnoxious 
to  the  charge  of  a  denial  of  equal  protection. 
While,  as  a  general  proposition,  this  is  un- 
deniably true  (citing  many  cases),  yet  It  is 
equally  true  that  such  classification  cannot 
be  made  arbitrarily.  The  state  may  not  say 
that  all  white  men  shall  be  subjected  to  the 
payment  of  the  attorney's  fees  of  parties 
successfully  suing  them,  and  all  black  men 
not  It  may  not  say  that  all  men  beyond  a 
certain  age  shall  be  alone  thus  subjected,  or 
all  men  possessed  of  a  certain  wealth.  These 
are  distinctions  which  do  not  furnish  any 
proper  basis  for  the  attempted  cUasiflcation. 
That  must  always  rest  upon  some  difTerence 
which  bears  a  reasonable  and  Just  relation  to 
the  act  in  respect  to  which  the  classification 
is  proposed,  and  can  never  be  made  arbi- 
trarily and  without  any  such  basis.  •  *  • 
But  arbitrary  selection  can  never  be  Justified 
by  calling  it  classification.  The  equal  pro- 
tection demanded  by  the  fourteenth  amend- 
ment forbids  this.  No  language  is  more 
worthy  of  frequent  and  thoughtful  considera- 
tion than  these  words  of  Mr.  Justice  Matth- 
ews, speaking  for  this  court  in  Tick  Wo  v. 
Hopkins,  118  D.  S.  356,  3G9,  6  Sup.  Ct  10C4, 
30  L.  Ed.  220:  'When  we  consider  the  na- 
ture and  the  theory  of  our  institutions  of 
government,  the  principles  upon  which  they 
are  supposed  to  rest,  and  review  the  history 
of  their  development,  we  are  constrained  to 
conclude  that  they  do  not  leave  room  for  the 
play  and  action  of  purely  personal  and  ar- 
bitrary power.'  The  first  official  action  of 
this  nation  declared  the  foundation  of  govern- 
ment in  these  words:  'We  hold  these  truths 
to  be  self-evident,  that  all  men  are  created 
equal,  that  they  are  endowed  by  their  Creator 
with  certain  inalienable  rights,  that  among 
these  are  life,  liberty,  and  the  pursuit  of 
happiness.'  While  such  declaration  of  prin- 
ciples may  not  have  the  force  of  organic  law, 
or  be  made  the  basis  of  Judicial  decision  as 
to  the  limits  of  right  and  duty,  and  while  in 
all  cases  reference  must  be  had  to  the  or- 
ganic law  of  the  nation  for  such  limits,  yet 
the  latter  is  but  the  body  and  the  letter  of 
which  the  former  is  the  thought  and  the 
spirit,  and  it  is  always  safe  to  read  the  let- 
ter of  the  Constitution  in  the  spirit  of  the 
I>eclaration  of  Independence.  No  duty  rests 
more  Imperatively  upon  the  courts  than  the 
enforcement  of  those  constitutional  provisions 
intended  to  secure  that  equality  of  rights 
which  is  the  foundation  of  free  government. 
•  •  •  It  is  apparent  that  the  mere  fact 
of  classification  is  not  sufficient  to  relieve  a 
statute  from  the  reach  of  the  equality  clause 
of  the  fourteenth  amendment,  and  that  in 
ail  cases  It  must  appear,  not  only  that  a 
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claaslflcatlon  haa  been  made,  but  also  that  It 
la  one  based  upon  some  reasonable  ground — 
some  difference  which  bears  a  Just  and  prop- 
er relation  to  the  attempted  classification, 
and  Is  not  a  mere  arbitrary  selection.  Test- 
ed by  these  principles,  the  statute  in  contro- 
versy cannot  be  sustained." 

Upon  the  same  subject  the  Supreme  Court, 
in  Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  22  Sup.  Ct.  431,  46  L..  Ed.  679, 
said:  "The  difficulty  Is  not  met  by  saying 
that,  generally  speaking,  the  state,  when  en- 
acting laws,  may  in  Its  discretion  make  a 
classification  of  persons,  firms,  corporations, 
and  associations  in  order  to  subserve  public 
objects;  for  this  court  has  held  that  classi- 
fication 'must  always  rest  upon  some  dif- 
ference which  bears  a  reasonable  and  just 
relation  to  the  act  In  respect  to  which  the 
classification  is  proposed,  and  can  never  be 
made  arbitrarily  and  without  any  such  basis. 
•  •  •  But  arbitrary  selection  can  never 
be  Justified  by  calling  it  classification.  The 
equal  protection  demanded  by  the  fourteenth 
amendment  forbids  this.  •  •  •  It  Is  ap- 
parent that  the  mere  fact  of  classification  is 
not  sufficient  to  relieve  a  statute  from  the 
reach  of  the  equality  clause  of  the  four- 
teenth amendment,  and  that  in  all  cases 
It  must  appear,  not  only  that  a  classification 
has  been  made,  but  also  that  it  is  one  based 
upon  some  reasonable  ground — some  differ- 
ence which  bears  a  Just  and  proper  relation 
to  the  attempted  classification,  and  Is  not 
a  mere  arbitrary  selection.' "  To  the  same 
effect  are  Cotting  v.  Kansas  City  Stockyards 
Company,  etc.,  183  U.  S.  79,  22  Sup.  Ot.  30, 
46  L.  Ed.  92,  Ballard  v.  Mississippi  Cotton 
Oil  Company,  81  Miss.  507,  34  South.  533. 
62  L.  B.  A.  407,  95  Am.  St.  Rep.  476,  and 
Cooley  on  Constitutional  Limitations  (7th 
Ed.)  pp.  660-563. 

In  view  of  the  foregoing  authority,  the 
question  recurs:  Does  the  statute  under  dis- 
cussion, as  construed  in  this  case,  afford  a 
reasonable  or  Just  classification  when  it  es- 
tablishes one  rule  of  liability  for  injuries 
occurring  to  all  railroad  employes,  without 
regard  to  whether  they  are  engaged  in  the 
hazard  of  railroad  operation,  leaving  the  lia- 
bility of  all  other  employers  subject  to  a  less 
stringent  rule  of  liability?  It  is  a  matter 
of  common  knowledge  that  only  a  small  per 
cent,  of  a  railroad  corporation's  employes  are 
engaged  in  its  active  operation.  Outside  of 
the  men  operating  the  railroad,  there  is  a 
very  large  class  of  employes  who  are  engaged 
in  mere  clerical  work,  and  who  have  no  more 
to  do  with  the  actual  operation  of  the  rail- 
road as  such  than  the  clerks  and  bookkeep- 
ers of  any  mercantile  establishment.  Ball- 
roads  employ  many  lawyers,  surgeons,  and 
clerks.  Some  of  them  keep  large  forces  of 
men  engaged  In  cutting  cross-ties  In  the  for- 
ests, or  in  the  breaking  of  stone  for  ballast, 
and  in  mining  coal  for  the  use  of  the  en- 
gines. All  are  engaged  in  precisely  simi- 
lar business  to  that  carried  forward  by  other 


employers,  who  are  confessedly  not  wlttiin 
the  purview  of  the  act  The  appellee  him- 
self, at  the  time  he  was  hurt,  was  engaged 
as  a  carpenter  in  building  a  coal  chute  or 
tipple  at  the  Ingle  coal  mines,  near  or  on 
the  railroad's  right  of  way.  It  does  not  ap- 
pear whether  this  chute  was  for  the  benefit 
of  the  railroad  or  the  minbig  corporation; 
but  I  shall  assume,  in  order  to  eliminate  any 
question  of  fact,  that  the  chute  was  being 
constructed  for  the  purpose  of  coaling  the 
railroad's  engines.  Now,  let  us  suppose  that 
the  coal  company  had  had  a  force  of  carpen- 
ters building  coal  chutes  by  the  side  of  those 
being  built  by  appellee,  for  tlie  purpose  of 
putting  Its  coal  on  the  cars  for  shipment,  and 
that  a  similar  accident  had  happened  at  the 
same  time  to  one  of  its  employes.  The  em- 
ploye of  the  coal  mining  corporation,  if  he 
had  sued,  would  have  been  forced  to  ground 
his  action  upon  the  common  law  prevailing 
in  Indiana,  while,  if  the  majority  opinion  be 
sound,  appellee  could  maintain  his  action  un- 
der the  statute.  Assuming,  for  the  purpose 
of  the  argument,  that  the  two  accidents  were 
caused  by  identically  the  same  mishap,  we 
would  have  different  rules  regulating  the 
remedy  of  the  injured  persons,  although  the 
occupation  of  each  was  precisely  the  same. 
Such  Illustrations  could  be  multiplied  Indefi- 
nitely; but  they  would  throw  no  additional 
light  upon  the  discussion.  The  appellee,  to 
building  the  chute  by  the  sjde  of  the  railroad, 
was  subject  to  no  more  hazard  than  would 
have  been  the  employes  of  the  coal  company, 
had  they  been  engaged  In  building  chutes 
for  their  employer.  It  seems  to  me  utterly 
fallacious  to  say  that  the  statute,  when 
made  to  apply  to  the  cases  of  those  employes 
who  are  hurt  In  collateral  occupations,  does 
not  prescribe  an  arbitrary  rule  of  liability 
for  railroad  corporations  for  Injuries  to  their 
employes,  from  which  other  employes  doing 
identically  the  same  business  are  exempt. 

The  view  I  have  expressed  above  is  sup- 
ported by  very  high  authority.  In  the  case 
of  Kline  v.  Minnesota  Iron  Co.,  93  Minn.  OS, 
66,  100  N.  W.  681,  the  Supreme  Court  of 
Minnesota,  in  construing  a  statute  of  that 
state  identical  in  principle  with  the  one  un- 
der discussion,  said:  "This  statute  has  been 
before  the  court  In  numerous  cases,  and  wo 
have  uniformly  held  that  it  was  intended  by 
the  Legislature  to  apply  to  'railroad  haz- 
ards,' and  not  to  railroads  as  such;  that  the 
character  of  the  employment  was  the  test 
to  be  applied  in  determining  its  validity,  and 
not  the  character  of  the  employer.  It  was 
first  construed  in  Lavallee  v.  St.  Paul,  etc., 
R.  Co.,  40  Minn.  240,  41  N.  W.  974,  where  It 
was  held  that,  if  the  statute  be  held  to  apply 
to  railroad  corporations  as  such,  It  would  tie 
invalid  and  imconstltntlonal  as  class  legis- 
lation, for  it  is  beyond  the  power  of  the 
Legislature  to  single  out  a  particular  class 
of  employers  and  Impose  upon  them  a  dis- 
tinct rule  of  liability  for  personal  Injuries; 
but,  if  construed  to  apply  to  the  character 
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of  Uie  employment,  the  legislation  was  valid. 
It  was  accordingly  held  In  tbut  case  that  tbe 
I^islature  Intended  that  it  should  apply  to 
the  huzards  and  dangers  peculiar  to  the  use 
and  operations  of  railroads,  and  the  decision 
there  made-  has  been  followed  in  all  subse- 
quent cases."  In  the  case  of  Deppe  v.  Chi- 
cago, etc.,  R.  Co.,  36  Iowa,  52,  55:  "But  if 
the  statute  be  so  construed  as  to  apply  to 
all  persons  In  the  employ  of  railroad  corpora- 
tions, without  regard  to  the  business  they 
were  employed  in,  then  It  would  be  a  dear 
case  of  class  legislation,  and  would  not  ap- 
ply ui>on  tbe  same  terms  to  all  In  tbe  same 
situation,  and  hence  would  be  unconstitution- 
al, and  manifestly  so.  To  Illustrate:  Sup- 
pose a  railroad  company  employ  several  per- 
sons to  cut  tbe  timber  on  its  right  of  way, 
where  It  1r  about  to  extend  Its  rond.  nmi 
the  landowner  employs  a  like  number  of  per- 
sons to  cut  tbe  timber  on  a  strip  of  equal 
length  alongside  such  right  of  way.  If  one 
of  each  set  of  employes  shall  be  injured  by 
tbe  negligence  of  a  coemploy6,  and  tbe  em- 
ploy6  of  the  railroad  company  can,  under  tbe 
statute,  maintain  an  action  against  his  em- 
ployer, and  tbe  other  cannot,  then  It  is  clear 
that  the  law  does  not  apply  upon  tbe  same 
terms  to  all  in  tbe  same  situation.  The  law, 
then,  would  not  have  uniform  operation,  but 
would  be  violative  of  the  Cionstltutlon  just  as 
much  as  a  law  that  should  prescribe  under 
tbe  same  circumstances  dlCTerent  liabilities 
for  merchants,  for  mechanics,  and  for  labor- 
ers. The  manifest  purpose  of  the  statute 
was  to  give  Its  benefits  to  employes  engaged 
in  the  hazardous  business  of  operating  rail- 
roads. When  thus  limited,  it  Is  constitu- 
tional; when  extended  further.  It  becomes 
unconstitutional."  To  the  same  effect  are 
Jemmlng  v.  Q.  N.  R.  Co.,  96  Minn.  302,  104 
N.  W.  1079,  1  L.  R.  A.  (N.  S.)  696;  R.  Co. 
V.  Pontius.  52  Kan.  264,  34  Fac.  739;  Johnson 
V.  St  Paul  &  Dulutb  R.  Co.,  43  Minn.  222, 
45  N.  W.  156,  8  L.  R.  A.  419;  Lavallee  v. 
St  P.,  M.  &  M.  R.  Co.,  40  Minn.  249,  41  N. 
W.  974;  Ballard  v.  Mississippi  Cotton  Oil 
Co.,  81  Miss.  507,  34  South.  533,  62  L.  R. 
A.  407.  95  Am.  St  Rep.  476. 

I  cannot  agree  to  the  assumption  that  tbe 
Supreme  Court  of  tbe  United  States,  in  Tul- 
lis  v.  Lake  Erie  &  Western  Railroad,  175  U. 
S.  34S.  20  Sup.  Ct.  136,  44  I-.  Ed.  192,  up- 
held tbe  constitutionality  of  the  act  In  ques- 
tion as  construed  in  the  opinion.  An  exam- 
inatlon  of  the  opinion  in  the  case  of  Bedford 
Quarries  Co.  v.  Bough,  1C8  Ind.  671,  80  N.  E. 
529.  14  L.  R.  A.  (N.  S.)  418,  and  the  various 
opinions  reviewed  therein,  will  show  that 
the  Supreme  Court  of  Indiana  limited  the 
application  of  tbe  statute  to  the  injuries  of 
railroad  employte  engaged  in  tbe  hazard  of 
tbe  active  operation  of  tbe  road;  and  it 
was  this  construction  that  was  upheld  by  the 
Sapreme  Court  in  the  case  referred  to  above. 
The  opinion  of  the  Supreme  Court  of  the 
United  States  and  tbat  of  tbe  Supreme  Court 
of  Indiana  show  that  these  courts  both  held 


tbat  tbe  Indiana  statute,  as  construed  by 
tbe  latter  court,  was  practically  the  same  as 
the  statutes  of  Kansas  and  Iowa  as  con- 
strued by  the  Supreme  Courts  of  those  states. 
These  statutes  were  construed  without  doubt 
to  apply  only  to  the  hazard  of  railroading, 
and  it  was  expressly  said,  if  they  liad  been 
intended  to  apply  to  all  employ^  of  rail- 
roads, they  would  be  violative  of  the  federal 
Constitution.  Deppe  v.  Chicago,  etc.,  R.  Ca. 
supra;  Akeson  v.  Chicago,  etc.,  R.  Co.,  106 
Iowa,  54,  56,  75  N.  W.  676;  Railroad  Co.  v. 
Pontius,  62  Kan.  264,  34  Pac  739;  Railway 
Co.  V.  Mackey,  127  U.  S.  205,  8  Sup.  Ct  1161. 
32  L.  Kd.  107. 

To  show  that  tbe  Supreme  Court  of  In- 
diana was  of  opinion  tbat  tbe  statute  under 
discussion,  as  construed  by  it  and  sustained 
by  tbe  Supreme  Court  of  the  United  States, 
is  identical  witb  tbe  statutes  of  Kansas  and 
Iowa,  as  construed  by  tbe  Supreme  Courts 
of  those  states,  I  copy  tbe  following  excerpt 
from  tbe  opinion  in  Bedford  Quarries  Go.  v. 
Bough,  supra :  "Tbe  employer's  liability  act 
of  Kansas  was  tbe  same  as  the  Iowa  act 
above  set  out  (Mo.  Pac.  R.  Co.  v.  Haley, 
Adm'r,  25  Kan.  35,  53),  and  the  Supreme 
Court  of  tbat  state,  following  tbe  construc- 
tion given  by  tbe  Iowa  Supreme  Court  held 
in  25  Kan.  53,  that  it  'embraced  only  those 
persons  exposed  to  tbe  hazards  of  tbe  busi- 
ness of  railroading.'  Missouri,  etc.,  R.  Co. 
V.  Medarls,  00  Kan.  151,  1^4,  155,  55  Pac. 
875;  Mo.  Pac.  R.  Co.  v.  Mackey,  33  Kan. 
208,  302,  6  Pac.  291.  It  was  held.  In  effect, 
by  this  court  In  Pittsburg,  etc.,  R.  Co.  v. 
Montgomery,  152  Ind.  1,  8-14,  49  N.  E.  682, 
69  L.  R.  A.  875.  71  Am.  St  Rep.  30,  tbat  tbe 
employer's  liability  act  of  this  state  was 
capable  of  severance,  by  putting  railroads  In 
a  class  by  themselves,  and  tbat  such  classi- 
fication was  proper  on  account  of  the  dan- 
gerous and  hazardous  business  of  the  opera- 
tion of  railroads,  and  that  so  construed,  said' 
act  as  applied  to  railroads,  was  not  In  viola- 
tion of  either  said  section  23  of  article  1  of 
tbe  Constitution  of  this  state,  or  of  tbe  four- 
teenth amendment  of  the  Constitution  of  the 
United  States,  even  If  unconstitutional  as  to 
the  other  employers  and  employes  mention- 
ed. In  Tullis  V.  Lake  Brie,  etc.,  R.  Co.,  175 
U.  S.  348,  20  Sup.  Ot  136,  44  L.  Ed.  192,  it 
was  held  that  this  court  in  tbe  Montgomery 
Case  treated  the  employer's  liability  act  as 
practically  the  same  as  said  statutes  of  Iowa 
and  Kansas,  and  tbat,  so  construed.  It  did 
not  arbitrarily  classify  railroads  by  name, 
but  with  regard  to  the  business  in  which  they 
were  engaged,  which  was  a  proper  classifica- 
tion, on  account  of  tbe  dangerous  and  haz- 
ardous business  of  operating  railroads,  citing 
Mo.  Pac.  R.  Co.  V.  Mackey,  127  U.  S.  205,  8 
Sup.  Ct  1161,  82  L.  Ed.  107,  and  Minneapolis, 
etc.,  R.  Co.  V.  Herrlck,  127  U.  S.  210,  8  Sup. 
Ct.  1176,  32  L.  Ed.  100,  which  sustained  the 
constitutional  validity  of  a  like  statute.  In 
Pittsburg,  etc.,  R.  Co.  v.  Llghtelser,  1C8  Ind. 
438,  78  N.  E.  1033,  1041.  1043,  this  court  ap- 
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proved  the  Montgomery  Case,  gave  the  em- 
ployer's liability  act,  as  applied  to  railroads, 
practically  the  same  construction  as  had  been 
given  to  the  statutes  of  Iowa  and  Kansas  on 
that  subject,  and  held  that  putting  railroads 
In  a  class  by  themselves  was  proper  classi- 
fication, on  account  of  the  dangerous  and 
hazardous  business  of  operating  railroads, 
and  that  such  classification  is  not  based  upon 
the  difference  in  employers,  but  upon  the  dif- 
ference In  the  nature  of  the  employment." 

Nor  can  I  agree  to  the  statement  In  the 
opinion  that  Melton  was  engaged  in  the  haz- 
ard of  the  operation  of  the  railroad  because 
he  was  building  a  coal  chute  and  coal  Is 
necessary  to  the  operation  of  a  railroad.  The 
chute  was  entirely  separated  from  the  rail- 
road's right  of  way,  and  the  carpenters  who 
were  building  It  were  In  no  danger  from  any- 
thing done  In  Its  operation.  Railroads,  in 
order  to  be  operated,  must  have  cross-ties 
and  ballast,  and  must  have  clerks,  book- 
keepers, and  auditors  to  keep  their  accounts, 
lawyers  to  defend  their  suits,  and  telegraph- 
ers to  dispatch  their  trains;  but  none  of 
the  men  employed  in  these  occupations  can 
be  said  to  be  engaged  in  the  hazard  of  the 
operation  of  the  railroad. 

Believing  that  the  statute  under  which 
this  suit  was  brought  violates  the  equality 
clause  of  the  federal  Constitution,  and  Is 
therefore  void,  .1  cannot  concur  in  the  opinion 
of  the  court. 

I  am  authorized  to  say  that  Judge  LAS- 
SINO  concurs  In  this  dissent 


GOULD  CONST.  CO.  v.  CHILDERS'  ADM'E. 
(Court  of  Appeals  of  Kentucky.    Oct  1,  1908.) 

1.  Masteb    and    Servant  —  Injttbt   to   Eu- 
PLOTfi— Vice  Pbincipaus. 

Where  the  foreman  of  work  goes  away  for.  a 
■  short  time  and  puts  another  in  charge  in  his 
place  during  his  absence,  such  other  person  for 
the  time  being  is  a  vice  principal,  for  whose  neg- 
ligence in  giving  orders  in  the  execution  of  the 
work,  resulting  in  injury  to  a  laborer  on  the 
work,  the  master  is  liable,  as  it  would  have  been 
for  such  negligence  of  the  regular  foreman. 

2.  Same. 

Negligence  of  the  foreman  in  charge  of  rais- 
ing logs  onto  a  bridge  in  course  of  construction, 
in  giving  a  signal  to  the  engineer  to  drop  the 
log  when  it  was  suspended  several  feet  above  the 
truck  on  which  it  was  to  be  placed,  resulting  in 
injury  to  a  workman  whose  du^  it  was  to 
take  bold  of  and  guide  the  logs  to  their  position, 
was  negligence  of  a  vice  principal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  427.] 

8.  Same— OoKTBiBUTORT  Neolioence. 

From  a  river,  and  between  the  two  tracks 
of  a  bridge  in  course  of  construction,  logs  12 
feet  long  and  1  foot  thick,  were  being  raised, 
by  an  engine  and  a  rope  tied  at  the  middle  of 
the  logs,  and  placed  on  a  tntck  lengthwise 
thereof;  a  man  being  stationed  at  each  end 
of  the  truck  to  take  hold  of  the  ends  of  the  logs 
and  guide  them  as  they  were  lowered  onto  ft 
Held  that,  the  end  of  a  log  suspended  above 
the  truck  by  the  rope  having  swung  off  to  the 
side,  80  that  the  man  at  the  end  of  the  truck 
could  not  reach  it  it  was  not  contributory  neg- 
ligence for  him  to  go  to  the  side  of  the  truck  to 


pull  it  hack  in  position;  he  not  being  bound 
to  anticipate  that  the  foreman  would  negligently 
give  the  encjineer  the  signal  to  drop  the  log  be- 
fore it  was  m  position,  and  while  it  was  several 
feet  at>ove  the  truck,  and  that  it  would  rel>oand 
and  hit  him,  throwing  him  into  the  river. 
4.  Death— Damages. 

A  verdict  of  $4,000  for  death  of  a  healthy 
young  man  24  years  old  is  reasonable. 

Appeal  from  Circuit  Court  Rockcastle 
County. 

"To  be  officially  reported." 

Action  by  Rufus  Cbilders'  administrator 
against  the  Oould  Construction  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

J.  N.  Sharp  and  M.  S.  Singleton,  for  ap- 
pellant C.  C.  Williams  and  Robert  Hard- 
ing, for  appellee. 

HOBSON,  J.  The  Oould  Construction  Com- 
pany was  engaged  in  constructing  a  double- 
track  railroad  bridge  across  Rockcastle  river. 
The  tracks  were  some  8  or  10  feet  apart,  and 
the  ends  of  the  cross-ties  were  so  far  apart 
as  to  leave  an  opening  of  about  3  feet  be- 
tween them.  Through  this  opening  the  cou- 
stmctlon  company  was  drawing  up  logs  from 
below,  and  placing  them  on  trucks  which 
were  loaded  on  one  of  the  railroad  tracks. 
The  logs  were  about  12  feet  long  and  12  in- 
ches in  diameter.  To  get  them  up  a  rope 
attached  to  a  derrick  was  let  down  and  fast- 
ened to  one  log  at  a  time,  and  this  was  theu 
raised  through  the  opening  by  machinery  to 
a  point  above  the  bridge,  and  then  lowered  to 
the  truck  placed  to  receive  it  One  man  was 
stationed  at  the  engine  and  controlled  it. 
Another  was  stationed  at  a  pulley  and  guided 
the  rope.  Men  under  the  bridge  tied  the 
rope  to  the  log,  and  when  it  was  ready  the 
foreman,  standing  on  the  bridge,  gave  the 
signal  to  the  engineer,  who  hoisted  it  up : 
and  when  It  had  reached  the  proper  height 
he  gave  him  the  stop  signal.  In  order  to  get 
the  log  placed  on  the  truck  properly,  one 
man  was  placed  at  each  end  of  the  truck,  and 
It  was  the  duty  of  these  two  men,  when  the 
log  had  been  raised  to  the  proper  height  and 
was  lowered,  to  take  hold  of  the  ends  of  the 
log  and  guide  It  to  Its  proper  position  on  the 
truck.  The  regular  position  of  these  two 
men  was  at  the  ends  of  the  tmdc.  The  ties 
on  which  the  truck  rested  extended  out  about 
6  inches  beyond  the  side  of  the  truck.  Chlld- 
ers  and  one  James  Nell  were  the  men  at  the 
truck.  The  foreman  had  gone  to  the  express 
office,  and  had  put  In  his  place  a  man  named 
McEwan  while  he  was  gone.  When  the  log 
was  brought  up  the  small  end  of  the  log  was 
toward  Childers,  and,  as  the  large  end  was 
the  heavier.  It  hung  lower  down  than  the 
small  end.  The  log,  being  tied  In  the  middle 
by  the  rope,  would  not  always  swing  parallel 
with  the  track,  and  the  small  end  of  this 
log  swung  out  to  the  side,  next  to  the  open- 
ing between  the  two  tracks.  To  pull  It  back 
to  its  position  Childers  stepped  to  the  side 
of  the  truck,  and,  standing  there,  was  push- 
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ing  the  log  back  to  its  position,  wbcQ  Mc- 
i>«ran  suddenly  gave  the  signal  to  tbe  en- 
gineer to  let  the  log  drop.  The  engineer 
obeyed  the  signal.  The  1(%  dropped  to  the 
tmck  through  a  space  of  about  4  feet  Tbe 
large  end  striking  first,  the  smaller  end  was 
thrown  arotind  against  Chllders,  striking  him 
on  tbe  point  of  the  chin  and  knocking  him 
from  the  bridge.  Ue  fell  to  the  rlyer  below, 
a  distance  of  about  60  feet,  and  when  rescued 
was  dead.  This  suit  was  brought  by  bis  ad- 
ministrator to  recover  for  his  death,  on  the 
ground  that  there  was  negligence  on  the  jutrt 
of  McEwan  in  giving  the  engineer  the  drop 
signal  at  the  time  he  did,  and  that  this  was 
the  cause  of  Chllders'  death.  Tbe  answer 
controverted  the  allegations  of  the  petition, 
and  On  a  trial  the  Jury  found  for  the  plain- 
tiff, assessing  the  damages  at  $4,000.  Tbe 
defendant  appeals. 

The  first  question  to  be  considered  on  the 
appeal  Is  whether  the  court  should  have  In- 
structed the  Jury  peremptorily  to  find  for  the 
defendant  It  Is  insisted  that  this  should 
have  been  done  for  two  reasons:  First,  be- 
cause McEwan  was  a  fellow  servant  of  Chlld- 
ers ;  second,  because  Chllders  would  not  have 
been  hurt  If  he  had  remained  at  tbe  end  of 
the  truck,  and  it  was  negligence  of  him  to 
go  to  the  side  of  the  truck.  It  is  also  Insisted 
that  if  there  was  any  evidence  to  take  the 
case  to  the  Jury,  tbe  verdict  Is  palpably 
against  the  evidence,  and  should  be  set  aside. 

1.  If  the  foreman  had  not  gone  to  the  ex- 
press oflice,  and  bad  remained  on  tbe  bridge 
continuing  to  give  tbe  signals  as  before,  it 
would  hardly  be  maintained  that  the  com- 
pany would  not  be  responsible  for  his  neg- 
ligence, l^at  there  was  negligence  on  the 
part  of  McEwan  is  manifest.  The  custom 
was  to  lower  the  log  gradually  until  it  reach- 
ed the  truck.  Any  one  would  know  that  as 
large  an  object  as  this,  if  dropped  through 
a  space  of  4  feet  suddenly,  was  liable  to  hurt 
the  man  at  the  tmck,  whose  duty  it  was  to 
guide  It  Into  position  and  load  tbe  truck. 
Instead  of  giving  the  drop  signal,  whoi  Mc- 
Ewan saw  the  man  take  hold  of  the  log  to 
posh  It  over  to  Its  proper  place,  he  should 
have  given  tbe  engineer  the  signal  to  let  It 
down  slowly;  and,  if  this  bad  been  done, 
Chllders  would  not  have  been  hurt  The 
drop  signal  should  not  have  been  given  until 
tbe  log  had  reached  the  truck  and  been 
placed  in  its  proper  position.  McE^van  could 
see  tbe  log.  He  could  see  tbe  men  at  tbe 
tmck.  He  could  not  but  know  that  Chllders 
was  at  the  side  of  the  truck,  and  that  the 
dropping  of  the  log  at  tbe  time  It  was  drop- 
ped would  imperii  him.  We  do  not  think 
It  Is  material  that  McEwan  was  not  the 
regular  boss.  He  was  there  at  the  time  In 
tbe  place  of  the  boss.  The  gang  of  men  had 
not  been  left  without  any  head.  McEwan 
for  tbe  time  stood  in  the  place  of  tbe  boss, 
•ad  tbe  men  were  under  the  same  obligation 
to  obey  bis  orders  aa  the  orders  of  the  boss. 


He  was  not  at  tbe  time  a  fellow  laborer. 
Tbe  other  men  could  not  control  him,  or 
exercise  any  supervision  over  him.  His  sig- 
nals were  his  orders,  and  it  was  their  duty 
to  obey  these  orders.  In  giving  these  orders 
he  represented  the  master,  and  they  were 
not  his  equals,  but  his  inferiors,  for  the  time 
being.  The  case  of  Dana  v.  Blackburn,  00 
S.  W.  237,  28  Ky.  Law  Rep.  695,  is  not  in 
point  There  it  was  held  that  the  engineer 
was  a  fellow  servant  of  the  men  who  load- 
ed tbe  coal  at  a  coal  elevator,  and  that  one 
of  the  loaders  was  a  fellow  servant  of  the 
other  loader.  The  same  rule  was  In  effect 
applied  In  Cooper's  Adm'r  v.  Oscar  Daniels 
Co.,  96  S.  W.  1100,  29  Ky.  Law  Rep.  117Z 
There  it  was  also  held  that  the  engineer  in 
charge  of  the  engine  employed  in  lifting  the 
girders  In  a  building  was  a  fellow  servant 
of  the  other  men  employed  in  handling  the 
girders.  But  this  case  does  not  turn  on  the 
negligence  of  tbe  engineer.  Tbe  engineer 
here  simply  obeyed  tbe  signal  that  was  given 
him.  Tbe  negligence  was  in  tbe  giving  of 
the  signals,  and  these  signals  were  given 
by  the  man  who  was  directing  the  work,  and 
who  for  the  time  being  was  tbe  foreman. 

2.  Every  one  knows  that  a  log  1  foot  thick 
and  12  feet  long,  tied  In  the  center  with  a 
rope,  when  drawn  up  will  not  always  stay 
In  one  position,  and  that  when  it  got  above 
tbe  truck  It  might  be  at  right  angles  to  the 
track,  or  parallel  with  It,  or  in  any  position 
between  the  two,  so  that  it  must  necessarily 
be  that  the  men  who  had  to  handle  the  log 
would  have  to  leave  tbe  ends  of  tbe  truck 
at  times  and  push  the  log  at  tbe  side  back 
to  its  position.  The  testimony  for  tbe  plain- 
tiff clearly  shows  that  such  was  the  case 
when  Chllders  went  to  tbe  side  of  the  truck. 
He  could  not  reach  tbe  log  from  tbe  end  of 
the  truck,  and  he  went  to  the  side  because 
that  was  the  only  practicable  way  of  getting 
it  into  position.  He  was  not,  therefore,  guilty 
of  contributory  negligence  In  taking  this  posi- 
tion. He  was  not  required  to  anticipate  that 
the  log  would  be  dropped  before  it  reached 
the  truck,  or  to  anticipate,  If  it  was  drop- 
ped, which  way  It  would  Jump  when  It  re- 
bounded on  tbe  truck.  In  cases  of  this  sort 
the  question  of  contributory  negligence  Is 
ordinarily  for  the  Jury,  and  In  this  case  there 
was  no  error  in  submitting  the  question  of 
contributory  negligence  to  the  Jury. 

The  weight  of  the  evidence  sustains  the 
verdict  of  the  Jury.  There  was  conflict  In 
the  testimony  on  several  questions;  but  we 
think  the  facts  as  we  have  stated  them  are 
shown  by  the  weight  of  the  evidence.  The 
Instractlons  of  the  court  submitted  to  tbe 
Jury  substantially  the  material  questions  in 
the  case.  There  was  no  showing  made  which 
would  warrant  tbe  court  In  continuing  the 
case  for  the  defendant  after  .the  plaintiff's 
proof  was  Introduced  on  the  trial.  The  de- 
cedent was  a  healthy  young  man  24  years 
of  age.    Tbe  verdict  for  ^,000  Is  a  reason- 
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able  one,  and  on  the  wbole  record  we  see  no 
reason  for  disturbing  It. 
Judgment  affirmed. 


ADAMS  T.  MINERAL  DEVELOPMENT  CO. 
{Court  of  Appeals  of  Kentucky.    Oct.  7,  1908.) 

1.  TbiaI/— Time  fob   Prepaking   Casbj— Suf- 
ficiency. 

It  was  not  improper  to  submit,  over  defend- 
ant's objections,  a  suit  to  enjoin  him  from  de- 
stroying a  boundary  fence  claimed  by  him  to  be 
on  his  land,  where  he  had  had  a  year  in  which 
to  take  his  proof  after  plaintiff's  was  taken; 
defendant  not  being  excused  for  not  taking 
proof  beaiuse  no  second  survey  bad  been  made 
on  the  first  being  quashed  and  another  ordered, 
since  he  could  have  required  the  surveyor  to 
make  the  survey,  having  plenty  of  time  for  that 
purpose,  and  since  there  was  one  surveyor's  re- 
port in  the  case,  clearly  showing  the  situation, 
and  apparently  sufficient  for  the  intelligent  tak- 
ing of  depositions. 

2.  Appeal  and  Ebbo»— Review— Sutficiknct 
OF  Record . 

The  Court  of  Appeals  cannot  revise  the 
trial  court's  refusal  to  consolidate  the  case 
with  another  actiCHi,  where  the  record  of  the 
other  case  is  not  before  the  court,  and  there  is 
nothing  to  show  that  the  consolidation  of  the 
two  cases  was  necessary. 

3.  Action  —  Consolidation  —  Defendant's 

RiOHT. 

Defendant  could  not  delay  trial  by  asking 
a  consolidation  with  another  case ;  plaintiff  be- 
ing entitled  to  trial  when  the  case  was  ready. 

Appeal  from  Circuit  Court,  Letcher  County. 

"Not  to  be  officially  reported." 

Action  by  the  Mineral  Development  Com- 
pany against  John  W.  Adams.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

R.  O.  Brasbears,  for  appellant.  D.  D. 
Fields  and  Dlshman  &  Dlshman,  for  appellee. 

HOBSON,  J.  The  Mineral  Development 
Company  rented  to  Martha  Fugate  certain 
premises  In  Letcher  county.  While  she  was 
in  possession  of  the  premises  John  W.  Adams 
entered  against  her  will  and  tore  down  the 
fence,  claiming  that  the  fence  was  over  on 
him.  The  company  rebuilt  the  fence,  and 
Adams  was  about  to  tear  it  down  again,  when 
it  filed  this  suit  against  him,  praying  an  In- 
junction restraining  him  from  further  tres- 
passing upon  the  property.  The  suit  was 
filed  in  April,  1906,  and  a  temporary  injunc- 
tion was  then .  granted.  Adams  filed  bis  an- 
swer on  June  4th ;  the  answer  being  a  trav- 
erse of  the  petition.  The  plaintiff  thereupon 
took  depositions,  and  at  the  September  term. 
Its  proof  being  all  taken,  moved  to  submit  the 
case  for  Judgment  Adams  objected  on  the 
ground  that  he  bad  not  had  reasonable  time 
to  take  his  proof,  and  filed  affidavit  for  a 
continuance.  The  court  continued  the  case 
for  him,  and  also  made  an  order  of  survey. 
Adams  at  that  time  filed  an  amended  an- 
swer. In  which  he  set  up  what  land  he  owned 
and  asserted  title  to  the  property  in  contro- 
versy. At  the  January  term  the  plaintiff 
again  moved  to  submit  the  case.     The  de- 


fendant objected,  on  the  ground  that  the  re- 
ply to  the  amended  answer  had  Just  been 
filed,  and  that  the  surveyor  had  filed  no  re- 
port of  survey.  The  court  required  the  sur- 
veyor to  file  his  report  of  survey;  and  on 
motion  of  the  defendant  the  report,  when 
filed,  was  quashed,  and  the  surveyor  was  re- 
quired to  make  another  survey.  At  the  .-Vpril 
term  the  plaintiff  again  moved  the  court  to 
submit  the  case.  Adams,  who  bad  not  tak- 
en any  depositions,  again  objected  on  the 
ground  that  his  counsel  bad  been  busy  and 
80  engaged  that  he  could  not  take  the  neces- 
sary proof.  The  court  again  continued  the 
case  for  Adams.  At  the  September  term 
the  case  was  submitted  on  the  motion  of  the 
plaintiff,  over  the  objections  of  Adams,,  who 
had  failed  to  take  any  proof  in  the  action; 
and  Judgment  was  entered  as  prayed  in  favor 
of  the  plaintiff.    Adams  appeals. 

There  was  no  error  in  the  court  in  submit- 
ting the  case  at  the  September  term,  1907. 
The  plaintiff  had  taken  all  of  Its  proof  a 
year  before,  and  the  defendant  had  had  a 
whole  year  to  take  bis  proof  after  the  plain- 
tiff's proof  was  taken.  The  fact  that  the 
surveyor  had  not  made  his  second  survey  was 
no  excuse  for  the  defendant  not  taking  his 
proof.  He  could  have  required  the  surveyor 
to  make  the  survey,  and  had  had  plenty  of 
time  for  this  purpose,  if  he  needed  the  report 
of  survey  before  taking  his  evidence.  There 
was  one  surveyor's  report  in  the  case,  ac- 
companied by  a  map,  which  clearly  showed 
the  situation,  and  so  far  as  appears  was  all 
that  was  needed  for  the  Intelligent  taking  of 
depositions. 

The  defendant  complains  that  the  court  re- 
fused to  consolidate  the  case  with  another 
action  which  he  had  pending  against  the 
Mineral  Development  Company.  But  the 
record  of  that  case  is  not  before  us,  and  there 
Is  nothing  in  this  record  to  show  that  the 
consolidation  of  the  two  cases  was  necessary. 
The  defendant  could  not  delay  the  trial  of 
this  case  by  asking  its  consolidation  with 
another  case;  for  the  plaintiff  in  this  case 
was  entitled  to  a  trial,  when  it  was  ready  for 
trial. 

The  proof  In  the  action  shows  clearly  that 
the  title  to  the  land  was  In  the  plaintiff,  who 
made  out  Its  title  from  the  commonwealth; 
and,  there  being  no  proof  to  sustain  Adams' 
claim  of  title,  the  court  properly  granted  the 
Injunction  as  prayed. 

Judgment  affirmed. 


BRECKENRIDGE  COUNTY  y.  RHODES. 
(Court  of  Appeals  of  Kentucky.    Oct.  2,  1908.) 

Appeal  and  Ebbob— Review— Law  of  tub 

Case. 

The  decision  on  appeal  that  the  circuit 
court  has  Jurisdiction  of  a  controversy  is  con- 
clusive on  a  second  appeal,  not  only  as  to  the 
objections  actually  urged,  but  as  to  all  objec- 
tions that  might  have  been  interposed. 

fBd.  Note. — For  cases  In  point,  see  Cent.  DI«. 
vol.  3,  Appeal  and  Error,  U  4370-4379.J 
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Appeal  from  Circuit  Court,  Breckenrldge 
County. 

"Not  to  be  officially  reported." 

Proceedings  for  the  establlBhment  of  a 
county  highway  In  Breclcenridge  county. 
There  was  a  judgment  awarding  W.  E. 
Rhodes  a  specific  sum  for  damages,  and  the 
county,  through  Its  county  attorney,  appeal- 
ed to  the  circuit  court.  Prom  a  Judguient 
dismissing  the  appeal,  the  county  appeals. 
Reversed  and  remanded. 

Gus  Brown,  for  appellant  Murray  &  Mur- 
ray, for  appellee. 

CLAY,  C.  This  la  the  second  appeal  of 
this  case.  The  opinion  on  the  former  appeal 
may  be  found  In  103  S.  W.  903,  32  Ky.  Law 
Rep.  352. 

Willis  Green  and  others  on  the  30th  day 
of  April.  1907,  filed  in  the  Breckenrldge  coun- 
ty court  their  petition  for  the  opening  of  a 
new  road,  x^amages  in  the  sum  of  $S.')0 
were  awarded  appellee  W.  B.  Rhodes.  The 
CMmty  attorney  of  Breckenrldge  county,  be- 
llering  that  the  allowance  of  $850  was  exces- 
sive, appealed  to  the  Breckenrldge  circuit 
court  on  bis  own  motion  and  without  an  or- 
der from  the  county  or  fiscal  court,  from  so 
much  of  the  order  as  allowed  appellee  the 
sum  mentioned.  When  the  case  came  on  for 
hearing  before  the  circuit  court  appellee 
moved  to  dismiss  the  appeal  on  the  ground 
that  the  county  attorney  was  not  authorized 
by  any  order  of  th^  county  or  fiscal  court  to 
prosecute  the  same.  Thereupon  the  circuit 
court  entered  an  order  dismissing  the  ap- 
peal. From  that  order  the  county  of  Breck- 
enrldge prosecuted  tin  appeal  to  this  court, 
where  it  was  held  that  the  authority  of  the 
county  attorney  is  implied  to  prosecute  an 
appeal  in  all  cases  where  an  appeal  Is  al- 
lowed below.  The  Judgment  of  the  Breck- 
enrldge circuit  court  was,  therefore,  reversed, 
and  the  cause  remanded  for  proceedings  con- 
sistent with  the  opinion  rendered.  Upon  the 
returns  of  the  case  to  the  Breckenrldge  cir- 
cuit court,  counsel  for  appellee  made  a  mo- 
tion to  dismiss  the  appeal  of  Breckenrldge 
county  to  the  circuit  court,  on  the  ground 
that  the  county  had  executed  no  appeal 
bond.  This  motion  the  circuit  court  sus- 
tained, and  entered  an  order  dismissing  the 
appeal.  From  that  order,  the  county  of 
Breckenrldge  prosecutes  this  appeal. 

When  the  case  was  before  us  on  the  for- 
mer appeal,  the  question  Involved  was  the 
Jurisdiction  of  the  Breckenrldge  circuit  court. 
It  was  the  duty  of  the  attorneys  for  the  ap- 
pellee to  place  before  us  all  the  grounds  up- 
on which  the  Jurisdiction  was  attacked. 
Falling  to  do  so,  th^y  will  not  now  be  per- 
mitted to  show  other  reasons  why  the  Breck- 
enrldge circuit  court  has  no  Jurisdiction.  Lit- 
igants will  not  be  permitted  to  bring  such 
questions  before  us  by  piecemeal.  If  the 
objections  to  the  Jurisdiction  could  be  made 
upon  one  ground,  and  the  Jurisdiction,  al- 
tliougb  sustained  by  this  court,  could  then  be 
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attacked  upon  another  ground,  such  practice 
would  prolong  the  cases  almost  indefinitely, 
and  every  trial  would  be  accompanied  by  un- 
necessary delay.  On  the  former  appeal  we  held 
that  the  county  attorney  had  the  right  to  ap- 
peal and  that  the  circuit  court  had  Jurisdic- 
tion. That  opinion  is  conclusive,  not  only  of 
the  objections  actually  Urged,  but  of  all  ob- 
jections that  might  have  been  Interposed. 
The  circuit  court,  therefore,  erred  In  disuilss- 
tng  the  appeal. 

For  the  reasons  given,  the  Judgment  is 
reversed,  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 


R0BKRT8  et  al.  v.  CHENOWETH  et  al. 
(Court  Ct  Appeals  of  Kentucky.    Oct  2,  1908.) 

1.  Wills— CoNSTBucTMK—GiPTB  op  Residue. 

In  a  will  in  which  the  words  "devise"  and 
"bequeath"  were  used  indiscriminately  many 
gifts  were  made,  some  of  real  estate  and  money, 
some  of  money  and  specific  articles  of  pei'sonal- 
ty,  and  some  of  articles  of  personalty  alone,  no 
value  being  placed  on  the  real  estate  or  articles 
of  personalty,  some  of  the  latter  of  which  ap- 
peared to  be-  Kiven  as  mere  mementos.  Held, 
that  only  the  gifts  of  money  were  to  be  con- 
sidered in  determining  the  rights  under  the 
clause  directing  the  residue  of  the  estate  to  be 
distributed  among  the  legatees  in  "the  propor- 
tion tbeii  respective  legacies  bear  to  the  total 
of  all  said  legacies." 

2.  Saue. 

A  will,  after  making  60  gifts,  srnve  "the 
residue"  of  the  estate  '^ip  to  $10,000"  to  a 
church,  and  iu  the  next  clause  providecl  that 
the  balance  and  residue  of  the  estate  should  go 
to  "all  my  legatees  above  named"  ratably,  and 
in  proportion  to  their  respective  legacy.  Held, 
that  the  church  was  entitled  to  share  in  the 
balance  of  the  residue  after  the  payment  to  it 
of  the  $10,000. 

3.  Same— "Dbvibe"— "Devisee"  —  "Leoaot" 
—"LaoATEE"— "Bequest"— "Bequeath." 

Although  the  words  "devise"  and  "devisee" 
properly  and  technically  apply  only  to  real  es- 
tate, and  the  words  "legacy,"  "legatee,"  "be- 
quest," and  "bequeath"  only  to  personal  prop- 
erty, they  have  been  made  interchangeable  by 
Ky.  St.  1903,  i  467,  which  provides  that  "tlie 
words  'legatee'  and  'devisee'  shall  each  be  held 
to  convey  the  same  idea  ;  aud  the  words  'be- 
queath' and  'devise'  to  mean  the  same  thing ; 
and  the  words  'bequest'  and  'legacy'  shall  each 
be  held  to  mean  the  same  thing  and  to  embrace 
and  include  either  real  or  personal  property  or 
both." 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  i  985. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  7~>~-7r^;  vol.  8,  p.  7580:  vol. '3. 
pp.  2047-2049;  vol.  8.  p.  7630;  vol.  5.  pp. 
40.'J4-4057;  vol.  8,p,  7703;  vol.  5,  pp.  4084- 
408G.] 

Appeal  from  Circuit  Court,  Fayette  County. 

"Not  to  be  officially  reported." 

Suit  between  Di  Roberts  and  another  and 
Scots  T.  Chenoweth  and  others.  From  an 
adverse  Judgment,  Di  Roberts  and  another 
appeal.    Affirmed. 

W.  D.  Nicholas,  M.  J.  Hartley,  and  Shel- 
by &  Shelby,  for  appellants.  Butler  South- 
gate  and  B.  S.  Hutchison,  for  appellees. 
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CARROLL,  J.  This  litigation  involres  the 
construction  of  certain  clauses  in  the  will  of 
Mrs.  Scota  Inskeep  Chenowetta.  Mrs.  Chen- 
oweth  was  a  lady  of  large  estate,  and  in  her 
will  there  are  numerous  distinct  items  dis- 
posing of  it  The  fourth,  sixty-flrst,  and 
sixty-second  clauses  are  the  only  ones  par- 
ticularly InvolTcd.    They  read  as  follows: 

"(4)  I  bequeath  and  derlse  all  the  right, 
title  and  interest  of  which  I  may  die  seised 
In  and  to  my  grandfather  Silas  Robert's 
estate,  also  all  my  Interest  of  which  I  may 
die  seised  in  and  to  my  uncle  John  Robert's 
estate  and  in  addition  thereto  twenty  thou- 
sand ($20,000)  dollars  out  of  the  balance  of 
my  estate,  to  my  two  beloved  aunts.  Miss  Di 
Roberts  and  Mrs.  Louisa  R.  Lackey,  both 
of  Xeula,  Ohio,  to  be  equally  divided  between 
them  share  and  share  alike." 

"(61)  I  devise  and  bequeath  the  residue  of 
my  estate  up  to  ten  thousand  ($10,000)  dol- 
lars unto  the  trustees  of  the  Hill  Street 
Methodist  Episcopal  Church,  South,  to  be 
used  by  them  in  buying  additional  property 
adjoining  said  church  building  or  in  erecting 
a  new  stone  church  building  in  place  of  the 
present  church,  upon  this  coi;dltlon,  how- 
ever; provided  the  congregation  of  said 
church,  the  church  extension  fund  and  con- 
ference will  raise  twenty-flve  thousand  ($25,- 
000)  dollars  to  complete  and  furnish  said 
new  building  within  two  years  after  my 
death,  and  provided  said  new  church  when 
complete  and  furnished  can  be  turned  over 
to  the  congregation  free  from  debt ;  other- 
wise this  legacy  shall  fail  and  become  null 
and  void. 

"(62)  In  the  event  any  legatee  herein  men- 
tioned dies  before  I  die  the  legacy  devised 
to  such  a  one  shall  pass  to  my  residuary  es- 
tate and  all  the  balance  and  residue  of  my 
estate  I  devise  to  all  my  legatees  above  nam- 
ed ratably  and  in  proportion  their  respec- 
tive legacies  bear  to  the  sum  total  of  all 
said  legacies." 

In  clauses  8,  9,  10,  11,  12,  18,  16,  16,  17, 
IS,  19,  20,  22,  26,  26,  27,  29,  30,  31,  42,  43. 
44.  45,  46,  47,  48,  49,  50,  51,  52,  53,  54,  55, 
56,  67,  58,  59,  and  60,  she  made  bequests  of 
money  alone  ranging  from  $100  to  $7,000  to 
different  persons,  and  to  various  charitable, 
educational,  and  benevolent  institutions.  In 
clauses  5,  6,  7,  14,  21,  24,  28,  33,  and  36,  she 
bequeathed  to  sundry  individuals  specified 
sums  of  money,  and  to  each  of  them,  in 
addition  to  the  money,  articles  of  jewelry, 
household  furniture,  tableware,  and  other 
personal  property.  In  clauses  ^,  32,  34,  S6, 
37,  38,  39,  40,  and  41,  she  bequeathed  to  other 
persons  specified  articles  of  personal  property. 
After  all  of  the  bequests  of  money,  and  the 
various  articles  of  personal  property  had  been 
given  to  the  respective  l^atees,  there  re- 
mained of  her  estate  a  large  sum  of  money, 
which  passed  under  the  sixty-second  clause  of 
her  will. 

The  questions  to  be  considered  are  whether 
or  not  the  beneficiaries  of  this  residue  are 


limited  to  the  persons  to  whom  specified 
sums  of  money  were  given;  and  whether  the 
Hill  Street  Methodist  Episcopal  Church  is 
entitled  to  receive  any  part  of  the  residue 
upon  the  $10,000  given  to  it  in  clause  61. 
To  put  It  In  a  simpler  form,  Miss  Di  Roberts 
and  Mrs.  Louisa  R.  Lackey  contend  that  they 
are  entitled  to  receive  a  proportionate  part 
of  the  residue,  not  only  on  the  $20,000  given 
to  them,  but  also  on  the  value  of  the  land 
devised.  This  the  other  legatees  deny,  and 
insist  that  these  ladies  are  only  entitled  to 
share  in  the  residue  to  the  extent  of  $20,000. 
The  Hill  Street  Methodist  Episcopal  Church 
contends  that  it  is  entitled  to  a  proportionate 
part  of  the  residue  oa  the  $10,000  given  to  it ; 
while  the  other  legratees  insist  that  it  is  not 
entitled  to  any  part  of  the  residue.  The  low- 
er court  adjudged  that  Miss  Di  Roberts  and 
Mrs.  Louisa  R.  Lackey  were  entitled  to  par- 
ticipate in  the  residue  only  in  proportion  to 
the  pecuniary  legacy  of  $20,000  given  to  them, 
and  that  the  value  of  the  real  estate  devised 
to  .them  was  not  to  be  considered  in  deter- 
mining their  proportion  of  the  residuum; 
and  further  held  that  the  trustees  of  the  Hill 
Street  Methodist  Episcopal  Church  were  en- 
titled to  participate  in  the  residue  in  propor- 
tion to  the  amount  bequeathed  to  them  In 
clause  61. 

In  the  briefs  of  coimsel  for  appellants  It  Is 
argued  that  the  legatees  to  whom  specified 
articles  of  personal  property  alone  were  given 
are  entitled  to  participate  in  the  distribution 
of  the  residue  in  proportion  to  the  value  of 
the  respective  articles  received  by  them ;  bat 
we  do  not  understand  from  the  record  that 
these  legatees  are  complaining  of  the  judg- 
ment. The  only  persons  who  excepted  to 
the  judgment  are  Miss  Di  Roberts  and  Mrs. 
Louisa  R.  Lackey;  and  they  are  the  only 
appellants  as  appears  from  the  statement 
filed  with  the  record.  Doubtless  counsel  for 
appellants,  in  order  to  make  their  argument 
harmonious,  were  obliged  to  Insist  that  the 
persons  to  whom  articles  of  personal  property- 
had  been  given  were  entitled  to  share  in  the 
residue,  as  well  as  their  clients  to  whom 
land  was  devised.  Looking  at  the  matter 
from  their  standpoint,  if  any  of  the  persons 
except  those  who  received  specified  sums  of 
money  are  entitled  to  share  in  the  residue, 
then  there  is  no  good  reason  for  denying  the 
right  of  the  persons  who  received  personal 
property  alone  to  participate.  If  the  testa- 
trix Intended  that  those  who  received  land 
should  share  In  the  residue,  and  the  will 
was  so  construed,  there  woidd  be  no  escape 
from  the  conclusion  that  the  persons  who 
received  gifts  of  personal  property  wm« 
equally  entitled  to  sha^e  in  it  And  so.  It 
it  were  held  that  the  legatees  of  personal 
property  were  entitled  to  participate,  no 
sound  reason  could  be  assigned  for  not  al- 
lowing those  to  whom  land  was  given  to 
share  in  proportion  to  the  value  of  the  land. 
In  our  opinion  the  testatrix  did  not  Intend 
that  either  the  persons  to  whom  she  gave 
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land  or  the  penons  to  whom  she  gave  articles 
of  personal  property  should  participate  in 
the  residue  of  her  estate.  Her  purpose  was 
that  the  residue  should  be  distrlbated  be- 
tween the  persons  to  whom  specified  sums  of 
money  were  given.  The  testatrix  did  not 
fix  any  value  in  her  will  upon  the  land  de- 
vised by  the  fourth  clause,  or  any  value  upon 
any  of  the  articles  of  jewelry  or  personal 
property  given  in  other  clauses.  She  directed 
that  the  residue  of  the  testate  be  distributed 
among  tlie  legatees  In  "the  proportion  their 
respective  legacies  bear  to  the  sum  total  of 
all  said  legacies,"  evidently  having  In  mind  in 
using  the  words  "sum  total"  the  amount  of 
the  money  legacies  that  she  disposed  of.  It 
seems  clear  that  she  did  not  intend  that  her 
cousin  Miss  ETtring,  or  her  cousin  Miss  Kauff- 
man,  to  whom  she  gave  diamond  rings,-  pic- 
tures, and  other  Jewelry,  should  share  in  the 
residue  of  her  estate  upon  the  value  that  ap- 
praisers might  place  upon  these  articles,  and 
equally  plain  that  she  did  not  contemplate 
that  her  cousin  to  whom  she  gave  as  an  heir- 
loom a  flint  lock  shotgun,  or  the  lady  to 
whom  she  gave  a  sewing  machine,  bedroom 
set,  and  carpets,  or  the  gentlemen  to  whom 
she  gave  machinery,  tools,  and  harness,  should 
receive  any  part  of  this  residue.  We  rather 
conclude  that  these  articles  were  given  as 
mementos  of  her  friendship  and  affection  for 
the  persons  to  whom  she  left  them,  and  not 
with  any  Intention  that  their  value,  whatever 
it  might  be,  should  be  appraised  in  a  busi- 
ness way  and  made  the  basis  for  other  gifts 
to  these  friends  and  relatives.  If  the  testa- 
trix intended  that  Miss  Di  Roberts  and  Mrs. 
Liouisa  R.  Lackey  should  share  in  the  residue 
upon  the  value  of  the  land  received  by  them, 
or  desired  that  the  legatees  of  personal  prop- 
erty should  participate  in  proportion  to  the 
value  that  might  be  fixed  on  these  articles, 
it  Is  fair  to  conclude  that  she  would  have 
used  some  other  language  in  designating  the 
persons  who  were  to  l>e  the  beneficiaries  of 
the  residue  of  her  estate,  and  would  not  have 
used  the  words  "in  proportion  their  respec- 
tive legacies  bear  to  the  sum  total  of  all  said 
legacies."  Judging  by  human  experience,  the 
testatrix  did  not  and  could  not,  know  the 
exact  value  of  the  estate  she  would  leave 
at  her  death ;  but,  desiring  to  dispose  of  the 
whole  of  her  estate,  and  recognizing  that  the 
bequests  and  legacies  might  not  exiiaust  it, 
she  provided  for  the  disposition  of  whatever 
residue  might  be  left,  and  directed  in  lan- 
guage reasonably  clear  that  this  residue 
should  be  distributed  between  the  legatees 
to  whom  she  had  given  specific  sums  of 
money.  This  disposition  of  the  residue  made 
the  matter  of  distribution  and  the  share  to 
which  each  was  entitled  a  simple  matter  of 
calculation. 

In  the  construction  of  this  will,  as  well  as 
all  other  wills,  the  intention  of  the  testator 
or  testatrix  must  control  if  it  can  be  reason- 
ably gathered  from  a  reading  of  the  entire 
paper,   and  in   our   opinion   the  conclusion 


reached  by  the  chancellor  effectuates  as  near- 
ly as  may  be  the  Intention  of  Mrs.  Cheno- 
weth.  We  do  not  attach  great  importance  to 
the  use  in  the  wiU  of  the  words  "legatee"  or 
"legacies"  or  "devisee"  or  "devises."  It  is 
apparent  that  they  were  interchangeably  us- 
ed, and  not  in  any  technical  sense.  To  illus- 
trate, in  several  clauses  disposing  of  money, 
as  well  as  In  the  clause  disposing  of  laud, 
the  words  "devise  and  bequeath"  and  "give 
and  devise"  and  "bequeath  and  devise"  are 
used.  The  word  "devise"  properly  and  tech- 
nically applies  only  to  real  estate;  and 
means  a  gift  of  real  property  by  a  person's 
last  will  and  testament.  A  "devisee"  Is  a 
person  to  whom  a  devise  has  been  made, 
while  a  "legacy"  is  a  gift  of  personal  prc^ 
erty  by  a  last  will  and  testament,  and  a  "leg- 
atee" is  a  person  to  whom  a  legacy  is  given. 
"Bequest"  is  a  gift  by  will  of  personal  prop- 
erty, and  "bequeath"  means  to  give  personal 
property  by  will  to  another.  Bouvler's  Law 
Dictionary.  In  Webster's  Dictionary  the 
same  definition  Is  given.  In  wills  and  other 
writings,  and,  indeed,  often  In  legal  papers, 
as  well  as  the  opinions  of  courts  and  statu- 
tory enactments,  these  words  are  used  in- 
discrimlnateiy,  interchangeably,  and  without 
regard  to  their  strict  legal  signification.  Rec- 
ognizing the  generally  careless,  inadvertent, 
and  interchangeable  use  of  these  words,  the 
General  Assembly  of  the  state  provided  in 
section  467  of  the  Kentucky  Statutes  of  1903, 
that  "the  words  'legatee'  and  'devisee'  shall 
each  be  held  to  convey  the  same  idea ;  and 
the  words  'bequeath'  and  'devise'  to  mean  the 
same  thing;  and  the  words  'bequest'  and 
'legacy'  shall  each  be  held  to  mean  the  same 
thing  and  to  embrace  and  include  either  real 
or  personal  property  or  both."  Although  this 
statute  is  more  particularly  applicable  to 
questions  involving  the  construction  of  Stat- 
utes, yet  In  a  will  or  writing,  unless  it  was 
plain  these  words  were  not  Intended  to  mean 
the  same  thing,  we  should  say  it  would  be 
fair  to  apply  in  the  construction  of  the  docu- 
ment the  rule  laid  down  in  the  statute. 

There  is  more  room  for  difference  of  opin- 
ion about  the  correctness  of  the  Judgment  be- 
low In  holding  that  the  Hill  Street  Methodist 
Episcopal  Church  was  entitled  to  share  in 
the  residue  of  the  estate  than  there  is  about 
the  exclusion  of  appellants  and  the  legatees 
of  personal  property  from  participation.  It 
is  argued  that  in  the  60  clauses  of  her  will 
preceding  clause  61  the  testatrix  had  dispos- 
ed of  the  principal  part  of  her  estate  with- 
out mentioning  any  residuum;  and  that  she 
Intended  by  the  language  "I  devise  and  be- 
queath the  residue  of  my  estate  up  to  $10,000. 
unto  the  trustees  of  the  Hill  Street  Methodist 
Episcopal  Church,  South,"  to  give  to  the 
church  this  sum  out  of  the  residue  of  her 
estate  left  after  the  payment  of  the  legacies 
mentioned  in  the  preceding  clauses,  and  that, 
as  this  $10,000  is  spoken  of  as  a  part  of  the 
residue  of  her  estate,  she  did  not  Intend  that 
the  diurch  should  participate  In  any  residue 
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that  migbt  be  left  after  It  had  received  out 
of  tbe  residue  tbe  $10,000  given  to  It.  This 
argument  Is  plausible,  and  tbere  are  some 
reasonable  groimds  upon  which  to  rest  It; 
but  clause  G2,  which  entirely  disposes  of  any 
residue  of  tbe  estate  that  might  be  left  after 
paying  all  the  legacies,  Including  the  $10,0()0 
given  to  the  church,  does  not  directly  or  by 
Implication  exclude  the  church  from  partici- 
pation Id  the  residue.  The  language  without 
any  qnallflcatlon  in  a  separate  distinct  clause 
of  the  will.  Immediately  following  the  clanae 
mailing  the  gift  to  the  Methodist  Church,  is 
"all  the  balance  and,  residue  of  my  estate,  I 
devise  to  all  my  legatees  above  named,  rata- 
bly and  in  proportion  their  respective  lega- 
cies bear  to  the  sum  total  of  all  said  lega- 
cies." The  Methodist  Church  was  one  of  tbe 
legatees  above  named,  and.  If  the  testatrix 
did  not  Intend  tbe  church  should  share  In  tbe 
flnal  residue,  it  seems  singular  that  she  did 
not  exclude  it.  We  think  the  fair  meaning 
of  the  use  of  the  phrase,  "the  residue  of  my 
estate  up  to  ?10,000"  in  item  61,  is  that,  when 
the  testatrix  came  to  make  this  gift,  she  did 
not  know  definitely  what  the  residue  of  her 
estate,  if  any,  would  be,  after  the  payment  of 
tbe  sums  mentioned  in  tbe  sixty  preceding 
clauses,  or  whether  or  not  there  would  be  any 
residue  left,  and  therefore  used  this  language 
to  indicate  her  purpose  that  If  the  remainder 
of  her  estate,  after  providing  for  tbe  gifts 
and  devises  in  tbe  sixty  preceding  clauses  of 
her  will,  was  not  sufficient  to  pay  the  $10,- 
000,  the  church  could  not  require  the  other 
legatees  to  contribute  any  portion  of  their 
legacies  to  make  it  equal  with  them.  In  oth- 
er words,  if  the  language  had  been,  "I  devise 
and  bequeath  to  the  Methodist  Church  $10,- 
000,"  thereby  placing  the  church  upon  the 
same  footing  as  the  other  legatees,  and  in 
the  settlement  of  the  estate  there  was  not 
sufficient  to  pay  all  the  legacies  in  full,  each 
legacy  would  be  reduced  so  that  all  of  them 
would  receive  the  same  proportionate  part. 
To  provide  against  a  contingency  of  this 
kind,  the  words  "residue  of  my  estate"  were 
used;  tbe  effect  of  these  words  being  that 
if,  after  all  the  other  legatees  had  received 
their  legacies  in  full,  there  had  been  only  $5,- 
000  left,  this  is  all  the  Methodist  Church 
would  have  received.  We  think  this  con- 
struction is  more  in  harmony  with  the  Inten- 
tion of  the  testatrix,  as  we  gather  it  from 
tbe  entire  will,  than  the  one  Insisted  upon  by 
appellants. 

The  judgment  of  the  lower  court  Is  af- 
firmed. 


CITIZENS'  SAVINGS  BANK  v.  XJEIQU  et  al. 
(Court  of  Appeals  of  Kentucky.  Sept.  30, 1908.) 
MoBTGAC.ES— Payment  —  Evidence  —  Suffi- 

CIENCT. 

In  an  action  to  set  aside  a  not<'  and  mort- 
gnge,  evidence  held  to  justify  a  finding  that  the 
note  and  mortgage  were  ijaid  by  a  substituted 
note  and  mortgage,  authorizing  tlie  caucellation 


of  the  same  and  a  recovery  of  the  sum  paid  la 
satisfaction  of  a  judgment  denying  relief,  which 
judgment  was  subsequently  reversed. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported." 

AcUou  by  Effie  L.  Leigh  and  others  against 
the  Citizens'  Savings  Bank.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

J.  D.  Mocquot,  for  appellant  D.  G.  Park, 
for  appellees. 

LASSING,  J.  This  la  the  second  appeal 
of  this  case.  The  former  opinion  is  to  be 
found  In  31  Ky.  Law  Rep.  203.  102  S.  W. 
233.  The  facts  out  of  which  this  litigation 
grew  are  fully  set  out  In  that  opinion,  and 
a  repetition  of  them  here  is  unnecessary.  All 
questions  were  settled  in  that  opinion  save 
one,  to  wit,  whether  or  not  there  was  any 
consideration  for  the  $2,000  note  In  suit. 
The  case  was  remanded  to  the  circuit  court, 
and  the  right  given  both  parties  to  take  fur- 
ther proof,  and  the  court  directed  to  deter- 
mine from  ail  of  the  proof  whether  or  not  the 
note  of  Leigh  &  Sbinn,  executed  on  Septem- 
ber 14th,  was  simply  given  as  an  additional 
security  for  the  $2,000  note  of  Mrs.  Shlnn 
which  was  then  held  by  the  bank,  or  whether 
this  note  was  executed  for  money  which 
Leigh  &  Shlnn  then  got  from  the  bank,  and 
whether  there  was  any  consideration  for  the 
note  and  mortgage  of  December  5tb  other 
than  the  debt  represented  by  the  $2,000  note 
of  Mrs.  Shlnn.  Upon  the  filing  of  the  man- 
date In  the  lower  court,  the  plaintiff,  Effie  L. 
Leigh,  tendered  a  supplemental  petition,  in 
which  she  prayed  for  a  Judgment  in  accord- 
ance with  the  mandate  and  opinion  of  this 
court.  Over  the  objection  of  the  defendant, 
this  supplemental  pleading  was  permitted  to 
be  filed.  It  appears  that  after  the  rendition 
of  the  Judgment,  and  before  the  case  was  re- 
versed In  this  court,  the  plaintiff  had  paid  to 
the  defendant  bank  the  sum  of  $2,200  in 
satisfaction  of  the  Judgment.  In  the  supple- 
mental petition  she  prayed  for  a  Judgment 
directing  a  return  of  this  money,  with  6  per 
cent.  Interest  from  the  date  of  its  payment, 
to  her,  and  a  cancellation  of  the  Hen  which 
the  bank  held  to  secure  same  against  her 
property.  Thereafter  the  deposition  of  W.  F. 
Paxton,  cashier  of  the  bank,  was  retaken, 
and  plaintiff  took  the  deposition  of  Wilson 
Shlnn.  These  two  depositions,  together  with 
all  of  the  evidence  In  the  original  record 
bearing  upon  the  validity  of  the  debt  in  ques- 
tion, were  considered  by  the  chancellor.  Up- 
on the  whole  record,  he  found  In  favor  of 
plaintiff,  and  entered  a  Judgment  accordingly 
directing  the  said  bank  to  cancel  the  Hen  of 
record,  which  It  held  against  her  property, 
and  repay  to  her  the  money  which  it  had  re- 
ceived from  her,  with  0  per  cent,  interest 
from  the  date  of  its  payment,  and  be  alse 
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dismissed  the  cross-petition  of  tlio  bank 
against  certain  other  parties,  with  judgment 
for  costs.  From  that  judgment,  the  bank  ap- 
peals. 

The  question  for  onr  consideration  npon 
this  appeal  is:  Dots  the  evidence  support 
the  finding  of  the  chancellor?  The  only  evl- 
doice  on  behalf  of  the  bank  which  was  l^ 
(ore  the  chancellor  upon  this  trial  which  was 
not  considered  at  the  time  the  former  opinion 
was  written  Is  the  testinlony  of  the  cashier, 
Paxton,  and  a  careful  consideration  of  bis 
testimony  shows  no  fact  which  was  not 
brought  out  In  his  former  deposition.  It  is 
true  he  states  In  his  last  deposition  that  on 
the  14th  of  September,  1892,  he,  as  cashier, 
paid  to  "Wilson  Shlnn,  or  some  one,  for  his 
wife,  $2,600,  that  $600  of  this  sum  was 
placed  to  the  credit  of  Mrs.  Sbinn  in  his 
bank,  and  be  gives  no  satisfactory  account  of 
what  was  done  with  the  remainder  of  this 
money.  Wilson  Shlnn  testifies  that  he  re- 
ceived no  money  whatever  at  that  time  from 
the  bank,  nor  at  any  time  thereafter,  either 
from  the  bank  or  from  the  firm,  other  than 
some  small  sums  from  the  firm  which  were 
used  in  defraying  the  ordinary  expenses  of 
bis  hoasehoid.  He  further  testifies  that  he 
attended  to  all  business  for  bis  wife,  and 
that,  if  any  such  sum  as  $2,000  had  been  paid 
to  her,  be  would  certainly  have  known  of  it. 
The  bank  was  placed  in  the  unfortunate  posi- 
tion of  not  being  able  to  produce  the  "Dally 
Statement,"  a  book  which  should  have  shown 
this  transaction  more  fully  than  did  the 
"blotter." 

For  plaintiff  It  is  Insisted  that  ?2,000  of  the 
?2,(K;o  was  used  by  the  bank  In  taking  up  the 
$2,iXiO  note  of  Mrs.  Shlnn  which  was  surren- 
dered to  her  husband  on  that -date.  This 
theory  of  the  transaction  Is  the  only  one 
which  can  be  drawn  from  the  testimony  of 
tlie  cashier,  when  read  in  connection  with  the 
entries  on  the  "blotter"  and  the  testimony  of 
Wilson  Sbinn.  Mrs.  Shlnn  owed  to  the  bank 
$2,000.  She  received  on  that  day  a  check  for 
tiXitX).  The  bank  canceled  her  note,  and  sur- 
rendered it  to  her,  thus  disposing  of  $2,000  of 
the  check,  and  placed  the  remaining  $600  to 
lier  credit  in  the  bank,  which  was  later  with- 
drawn by  her.  Her  husband  received  her 
note,  but  no  money.  We  are  unable  to  un- 
derstand why  the  entire  $2,600  was  not 
placed  to  the  credit  of  Mrs.  Shlnn  if  no  por- 
tion thereof  was  deducted  to  settle  the  note 
which  was  that  day  surrendered  to  her  hus- 
Iwnd  for  her.  Neither  such  books  of  the 
bank  as  were  exhibited  nor  the  cashier  offer 
any  satisfactory  explanation  of  this  transac- 
tion. In  the  former  opinion  it  is  said:  "On 
tlie  evidence  now  before  us,  Mrs.  Leigh 
should  not  be  required  to  pay  the  note  in 
controversy."  The  additional  testimony  which 
has  been  taken  by  the  bank  in  no  wise 
strengthens  its  case,  but,  when  the  testimony 
of  Wilson  Shlnn  is  taken  into  consideration, 
it  is  made  clear  that  the  chancellor  was  cor- 


rect In  his  finding  apd  judgment  that  the 
bank  was  not  entitled  to  recover. 
The  judgment  is  therefore  affirmed. 


CLARK  et  al.  v.  NORTHERN  COAL  &  COKE 

CO. 
(Court  of  Appeals  of  Kentucky.     Oct.  1,  1908.) 

1.  Deeds— Designation   of   Parties— Sufii- 

CIENCy. 

It  is  not  necessary  that  a  grantee  in  a 
deed  be  mentioned  by  name ;  and,  where  the 
designation  is  sufficient  to  identify  the  person 
intended,  the  deed  is  effectual. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds.  §  63.] 

2.  SAMB—CoNffTBUCTioN— Intention  of  Pas- 
ties. 

A  deed  must  be  construed  to  effectuate  the 
intention  of  the  parties,  and  the  proper  con- 
struction of  a  deed  depends  on  all  its  provi- 
sions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  IC,  Deeds,  §{  231,  236.f 

3.  Same— Grantees. 

The  caption  of  a  deed  recited  that  it  was 
made  between  persons  named  as  heirs  of  a  de- 
cedent of  the  first  part,  and  two  persons  named, 
husband  and  wife,  as  heirs  of  tne  decedent,  of 
the  second  part.  In  the  body  of  the  deed  it 
was  jprovided  that  the  husband,  an  heir  of  the 
decedent,  was  to  take  care  of  his  mother  for 
life,  and  to  have  land  described,  and  that  he 
was  to  have  all  the  personalty  bplonsing  to  th" 
decedent  for  taking  care  of  his  mother.  H<dd. 
that  no  part  of  the  property  descrit)ed  vested 
in  the  wife. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  |  281.] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  Emma  Clark  and  others  against 
the  Northern  Coal  &  Coke  Company.  From 
a  judgment  sustaining  a  general  demurrer 
to  the  petition,  piaintifCs  appeal.    Affirmed. 

P.  B.  Statton  and  C.  M.  Whltt,  for  appel- 
lants.   York  &  Johnson,  for  appellee. 

HOBSON,  J.  Tills  appeal  Involves  the 
proper  construction  of  the  following  deed: 

"This  deed  made  this  9th  day  of  Feb- 
ruary, 1876,  between  John  King  and  Ma- 
llssa  King,  of  Pike  county,  and  Ann  Adams 
heirs  of  Henry  Pinson,  deceased,  of  the 
county  of  Pike  and  state  of  Kentucky  of 
the  first  part,  and  Russell  Pinson  and  wife, 
heirs  of  Henry  Pinson,  deceased,  of  the 
second  part;  that  the  said  Russell  Pinson  is 
to  take  care  of  his  mother  during  her  natural 
life,  and  Is  to  have  the  following  described 
tract  of  land:  [Here  follows  description.] 
And  the  said  Russell  Pinson  is  to  have  all 
the  personal  property  belonging  to  said  Hen- 
ry Pinson,  deceased,  for  taking  care  of  Mary 
Pinson,  his  mother.  I  do  hereby  acknowl- 
edge my  right  of  dower  to  the  above  tract 
of  land. 

"In  testimony  whereof  the  said  John  King 
and  Malissa  King,  Henderson  Adams  and 
Ann  Adams  of  the  first  part  have  hereunto 
subscribed  their  names  the  day  and  year 
first  written  herein.    The  parties  of  the  first 
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part  do  hereby  warrant  generally  the  title 
to  the  property  hereby  conveyed. 

"In  testimony  whereof,  the  parties  of  the 
first   part    have   hereunto   subscribed   their 
names  the  day  and  year  aforesaid. 
"Ann  Adams. 
"John  King, 
her 
"Mallssa  X  King." 
mark 

About  the  year  1886  Russell  Plnson's 
wife  died;  and  in  1892  he  conveyed  the  coal 
and  other  minerals  on  and  under  the  land 
to  the  remote  grantor  of  the  Northern  Coal  & 
Coke  Company.  This  action  was  brought  by 
the  children  of  Russell  Plnson  and  wife 
against  the  coal  and  coke  company,  claim- 
ing that  under  the  deed  their  mother  took 
an  undivided  half  Interest  in  the  land, 
and  that  this  at  her  death  descended  to  them. 
The  circuit  court  sustained  a  general  demur- 
rer to  the  petition,  and  they  appeal. 

It  is  not  necessary  that  a  grantee  in  a 
deed  be  mentioned  by  name.  If  the  designa- 
tion or  description  is  sufficient  to  identify  the 
person  intended,  the  deed  is  effectual.  Thus 
a  deed  to  a  man  and  his  wife  or  to  a  man 
and  his  children  Is  good  as  to  the  wife  or 
children,  although  their  names  are  not  given. 
A  deed,  like  any  other  instrument,  must  be 
construed  to  effectuate  the  intention  of  the 
parties,  and  the  proper  construction  of  the 
deed  must  depend  upon  all  its  provisions. 
While  Russell  Plnson  and  wife  are  named 
in  the  caption  of  the  deed  in  question  as  "of 
the  second  part,"  the  wife  Is  not  named 
in  any  other  part  of  the  deed  than  in  the 
caption;  and  in  the  body  of  the  deed  it  is 
provided  that  Russell  Plnson  is  to  take  care 
of  his  mother  during  her  life,  and  is  to  have 
the  tract  of  land.  It  Is  also  provided  that  he 
is  to  have  all  of  the  personal  property  for 
taking  care  of  Mary  Plnson,  his  mother. 
While  the  Instrument  is  awkwardly  drawn, 
when  taken  as  a  whole,  we  think  it  was 
manifestly  Intended  to  vest  the  title  to  both 
the  land  and  the  personal  property  in  Rus- 
sell Plnson.  The  deed  Is  made  evidently 
between  the  heirs  of  Henry  Pinson,  deceased. 
Russell  Plnson  was  an  heir  of  Henry  Pinson; 
his  wife  was  not.  The  sum  of  the  instru- 
ment Is  that  the  other  heirs  of  Henry  Plnson 
vest  in  Russell  Plnson  the  title  to  the  per- 
sonal property  and  this  piece  of  laud,  and 
that  he  is  to  take  care  of  his  mother  dur- 
ing life.  The  consideration  of  the  deed  mov- 
ed from  him.  It  did  not  move  from  his 
wife  so  far  as  appears  from  the  instrument. 
She  was  under  the  disability  of  coverture, 
and  could  make  no  contract.  The  deed  does 
not  show  that  any  obligation  was  imposed 
upon  her.  Upon  the  whole  instrument,  we 
conclude  that  the  word  "wife"  was  used 
In  the  caption  by  Inadvertence,  or  was  left 
there  by  Inadvertence;  that  the  deed  was 
Intended  to  embody  a  family  settlement  be- 
tween the  Pinson  heirs;  that  no  obligation 


was  assumed  by  her;    and  no  part  of  the 
property  was  vested  in  her. 
Judgment  affirmed. 


ROGERS  V.  SOUTH  COVINGTON  ft  a  ST. 

RY.  00. 
(Court  of  Appeals  of  Kentucky.    Oct.  1,  1908.) 

1.  Masteb  and  Servaitp— Injury  to  Servant 
—Defective  Tools— Assurances  and  Di- 
rection of  Mastsb. 

Where  an  employ^,  bein^  directed  to  do 
work  with  a  wrench,  an  ordinary  one  with  a 
piece  of  gas  pipe  attached  to  the  handle  to  give 
it  leverage,  told  the  foreman  that  it  was  out 
of  repair  and  unsafe,  and  the  foreman,  who 
had  used  it  and  knew  of  its  tendency,  told  him 
that  the  wrench  was  all  right,  and  to  go  ahead 
and  do  the  work  with  it,  and  he,  relying  thereon, 
used  it  with  the  result  that  it  slipped  and 
threw  him,  the  master  is  liable  for  the  injury, 
unless  the  danger  was  so  obvious  that  an  or- 
dinarily prudent  man  would  have  refused  to  do 
the  work;  and  this  though  two  or  three  times 
during  the  work,  before  nis  injury,  the  defects 
came  near  causing  him  to  fall,  and  he  made  no 
complaint  thereof  to  the  foreman.' 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  I  647.] 

2.  Same— Obvious  Danger— Evidence. 

That  using  a  defective  wrench,  which  the 
foreman  told  a  complaining  workman  was  all 
right,  and  that  he  should  use,  was  not  ob- 
viously dangerous,  was  indicated  by  the  fact 
that,  several  times  before  it  slipped  and  threw 
him,  it  slipped,  and  he  saved  hunself  from  in- 
jury. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  Frank  Rogers  against  the  South 
Covington  &  Cincinnati  Street  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed' and  remanded. 

A.  B.  Stricklett,  for  appellant  Ernst  A 
Cassatt,  for  -appellee. 

NUNN,  J.  This  action  was  Instituted  in 
the  court  below  by  appellant  to  recover  dam- 
ages for  a  personal  injury  sustained  by  him 
while  in  the  employ  of  appellee.  .  It  was 
charged  substantially  In  the  petition  and 
amended  petition  that  appellee  furnished  and 
required  him  to  work  with  a  wrench,  in  the 
performance  of  his  duties  as  its  servant, 
which  was  defective,  unsafe,  and  dangerous 
and  not  fit  to  do  the  work  which  he  was  re- 
quired to  perform.  On  the  day  that  he  re- 
ceived his  injury,  he  Informed  one  Cox,  ap- 
pellee's foreman  in  charge  of  the  work,  of 
the  unsafe  and  defective  condition  of  tbe 
wrench,  and  tliat  it  was  In  need  of  repair; 
thereupon  tbe  foreman  assured  him  that  It 
was  safe  and  sufficient  to  do  the  work.  He 
relied  upon  the  assurance  of  the  foreman 
and  began  tbe  work  with  the  wrench,  and  be- 
cause of  its  defective  and  worn  condition 
tbe  wrench  slipped  and  turned  on  the  nut  he 
was  tightening,  precipitating  him  violently  to 
the  ground  and  across  a  rail,  injuring  him 
about  the  side  and  back  in  the  region  of  the 
kidneys.     Appellee  answered  and  traversed 
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all  the  material  allegations  of  the  petition 
and  amended  petition,  and  diarged  contribu- 
tory negligence  on  the  part  of  appellant,  to 
which  a  reply  was  filed,  thus  joining  Issue. 
From  the  evidence  it  appears  that  the 
wrench  In  question  wag  an  ordinary  solid 
Iron  or  steel  wrench,  with  a  piece  of  gas  pipe 
attached  to  the  handle  to  give  it  sufficient 
leverage  to  securely  tighten  the  nuts.  The 
nuts  which  they  were  engaged  in  tightening 
were  those  which  held  the  Joints  of  the  steel 
rails  together.  Tbey  were  square;  being 
1%  inches  across.  Two  wrenches  were  in 
use— one  with  a  short  handle  was  used  to 
start  the  nuts  on  the  bolts,  and  the  other 
one  was  used  by  appellant  to  turn  them  far- 
ther up  and  tighten  them  securely.  At  the 
time  of  the  injury,  the  foreman  was  hurrying 
his  workmen  to  complete  the  work  laid  o£F 
for  them  before  quitting  time,  which  was 
about  15  minutes  after  the  accident  occurred. 
It  was  also  proven  that  this  long-handled 
wrench  was  furnished  appellant  with  which 
to  do  the  work,  and  it  was  the  only  wrench 
of  that  kind  furnished  for  the  work;  that, 
when  he  was  directed  by  the  foreman  to 
work  with  It,  he  told  the  foreman,  Cox,  that 
It  was  not  safe;  that  it  was  out  of  repair, 
and  Cox  told  him  to  go  ahead  and  do  the 
work  the  wrench  was  all  right  to  tighten 
the  bolts  up  tight;  and  that  be  proceeded  to 
do  tbe  work  in  a  careful  manner  and  received 
bis  Injury  as  stated.  It  was  also  shown  that 
the  foreman  knew,  before  that  time,  of  the 
defective  c<mdltIon  of  the  wrench,  for  be  had 
naed  It  himself  In  the  morning  before  appel- 
lant's Injury  in  the  afternoon,  and  it  had 
caused  him  to  be  nearly  thrown  by  its  de- 
fective condition. 

In  compliance  with  a  peremptory  InstnKV 
tlon  given  by  the  court,  after  the  introduction 
of  appellant's  testimony,  the  Jury  returned 
a  verdict  for  appellee.  Appellee's  counsel 
contends  that  this  action  of  the  court  was 
correct  for  the  reason  that  the  defective 
condition  of  the  wrench  was  known  to  ap- 
pellant, and  he  must  be  regarded  as  having 
voluntarily  assumed  the  risk  incident  to  the 
use  of  it  If  a  servant  knows  of  a  defect  In 
a  tool  with  which  he  is  required  to  work  and 
continues  to  use  it  without  complaining  to 
bis  master,  and  is  Injured  thereby,  he  can- 
not recover  for  such  Injury ;  but  when  the 
servant  objects  to  the  continued  use  of  a 
defective  tool  or  calls  the  master's  attention 
to  a  defective  one,  and  the  master,  with  in- 
formation of  such  defects,  insists  that  the 
servant  proceed  with  his  work  or  assures  the 
servant  that  the  tool  is  safe  and  adeqnate, 
the  servant  has  the  right  to  rely  upon  the 
master's  presumed  superior  knowledge,  and, 
If  in  the  use  of  the  defective  tool  the  servant 
Is  injured,  the  master  is  liable,  unless  the 
danger  or  risk  is  so  obvious  that  an  ordina- 
rily prudent  person  would  have  refused  to 
do  tbe  work  under  the  circumstances,  in 
which  erent  the  servant  acts  at  his  own 
peril.    Appellant  began  work  with  this  tool 


on  the  day  he  was  injured  about  the  noon 
hour,  and  used  the  wrench  In  tightening  bolts 
most  of  the  time  tliat  afternoon,  and  in  two 
or  three  Instances,  before  he  received  his  In- 
juries, the  defects  came  near  causing  him  to 
fall.  Appellee's  counsel  contends  that  he 
made  no  complaint  of  this  to  the  foreman, 
and  for  this  reason  he  should  not  be  allow- 
ed to  recover  in  this  action.  The  foreman  was 
present  with  the  crew,  and,  if  he  bad  called 
the  foreman's  attention  to  these  slips  of  the 
wrench  that  occurred  during  the  afternoon, 
it  would  only  have  been  a  repetition  of  what 
be  had  said  to  tbe  foreman  that  noon  with 
reference  to  tbe  defective  condition  of  the 
wrench.  Tbe  fact  that  the  wrench  slipped 
two  or  three  times  during  the  afternoon  and 
he  saved  himself  from  injury  indicated  that 
the  use  of  the  defective  wrench  was  not  an  ob- 
viously dangerous  undertaking.  This  was  a 
question  for  the  jury  to  determine.  Long's 
Adm'r  v.  Illinois  Cent  R.  Co.,  113  Ky.  80G, 
68  8.  W.  1095,  68  L.  R.  A.  287,  101  Am.  St 
Rep.  374 ;  Wake  &  Co.  ▼.  Prtce,  68  S.  W.  619, 
22  Ky.  Law  Rep.  696 ;  L  O.  R.  R.  Co.  v.  Keeb- 
ler,  84  8.  W.  1167,  27  Ky.  Law  Rep.  806 ;  L. 
&  N.  R.  R.  Co.  V.  Richardson,  66  S.  W.  631,  23 
Ky.  Law  Rep.  2090;  Pullman  Co.  v.  Geller, 
107  8.  W.  271,  82  Ky.  Law  Rep.  884. 

Appellee's  counsel  also  claims  that  the  ac- 
tion of  tbe  lower  court  should  be  sustained, 
for  tbe  reason  that  appellant  relied  in  his 
petition  entirely  upon  tbe  assurance  of  tbe 
foreman  that  the  wrench  was  all  right,  and 
that  It  was  not  alleged  that  appellant  was 
directed  to  tighten  the  nuts  with  the  wrench 
referred  to.  Counsel  overlook  the  fact  that 
appellant  alleged,  in  both  his  petition  and 
amended  petition,  that  appellee  provided  a 
dangerous,  unsafe,  and  defective  tool  and 
required  him  to  use  It  In  the  performance  of 
his  duties,  by  reason  of  which  he  was  in- 
jured. In  our  opinion  the  court  erred  In  giv- 
ing a  peremptory  instruction. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed  and  remanded  for 
further  proceedings  consistent  herewith. 


BROOKING  V.  O'BRYAN. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  2,  1908.) 

1.  Taxation— Sale  of  Pbopebtt  of  Onb  foe 
Taxes  of  Anothkb. 

Taxes  against  a  man  not  being  a  lien  on 
his  wife's  proper^,  sale  of  such  property  for 
such  taxes  is  void. 

[Ed.  Note.— For  cases  in  point  se«  Cent  Dig. 
vol.  45,  Taxation,  i  1287.] 

2.  SAin  —  Purchase  at  Voin  Tax  Sale  — 
Remedies  of  Owneb. 

The  pnrchaser  of  property  at  a  void  tax 
sale,  who  takes  it  and  converts  it  to  his  own 
use,  is  liable  to  the  owner  for  conversion,  though 
the  owner  may,  at  his  election,  sue  for  the  prop- 
erty. 

3.  ESTOFPKL. 

If  the  owner  of  property  stood  by  and 
withont  objection  allowed  it  to  be  sold  for  taxes 
of  another,  this  is  matter  of  estoppel,  which, 
to  be  available  in  an  action  by  the  owner  against 
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the  purchaser  for  coDversion,  must  be  pleaded 
by  answer. 

[Ed.  Note.— For  ca.ses  in  i>oint,  see  Cent  Dig. 
vol.  19,  Estoppel,  i  300.] 

Appeal  from  Circuit  Court,  Daviess  County. 

"To  be  officially  reported." 

Action  by  Anna  L.  Brocking  against  P.  D. 
O'Bryan.  Judgment  for  defendant,  and 
plaintiff  appeals.     Reversed  and  remanded. 

R.  G.  mil,  for  appellant  La  Vega  Cle- 
ments, for  appellee. 

nOBSON,  J.  Anna  L.  Brocking  brought 
this  suit  in  the  Daviess  circuit  court,  which 
sustained  a  demurrer  to  her  petition,  and 
she  appeals. 

The  facts  stated  in  the  petition,  as  the  case 
is  presented,  are  these:  J.  C.  O'Bryan  in 
the  year  1907  was  tax  collector  for  the  city 
of  Owensboro.  As  such  he  had  in  his  hands 
for  collection  taxes  against  B.  B.  Brocking, 
the  husband  of  Anna  L.  Brocking.  He  levied 
the  taxes  on  a  phaeton,  which  was  the  in- 
dividual property  of  Anna  L.  Brocking.  and 
sold  it  at  public  auction.  The  defendant,  P. 
D.  O'Bryan,  became  the  purchaser  at  the 
sale,  and  took  and  carried  away  the  phaeton, 
and  appropriated  It  to  his  own  use.  The  tax 
collector  had  no  claim  against  her,  and  it  is 
alleged  in  the  petition  that  the  sale  was  void, 
and  that  tliereby  she  was  damaged  in  the 
sum  of  $200,  for  which  she  prayed  Judg- 
ment. 

The  taxes  against  B.  B.  Brocking  were 
not  a  lien  upon  the  property  of  the  wife, 
Anna  L.  Brocking.  The  officer  might  legally 
sell  the  property  of  the  husband  for  bis 
tii.xes;  but  he  was  without  authority  to  levy 
the  taxes  which  be  held  against  the  bus- 
band  upon  the  property  of  the  wife.  His  levy 
upon  the  wife's  property,  and  his  sale  of  her 
property  under  the  taxes  which  he  lio!d 
against  her  husband,  were  void.  A  void  act 
is  a  nullity.  It  is  as  though  It  had  never 
been  done.  It  confers  no  rights.  It  protects 
no  one.  The  sale  of  Mrs.  Brocking's  phaeton 
for  the  taxes  of  ber  husband  being  void,  the 
purchaser,  'P.  D.  O'Bryan,  stands  as  though 
the  sale  had  never  been  made,  so  far  as  her 
rlRht  to  compensation  for  the  Injury  goes. 
He  lias  taken  and  carried  away  and  convert- 
ed to  bis  own  use  her  phaeton.  If  the  petition 
Is  trtie,  without  any  right  so  to  do.  The  rule 
Is  that  the  officer  who  sells  the  property  of 
a  stranger  under  a  writ  is  liable  to  the  own- 
er for  the  damages  that  he  sustains.  Christo- 
pher V.  Covington,  2  B.  Mon.  357.  The  pur- 
chaser of  personal  property  at  a  void  tax 
sale,  who  takes  it  and  converts  it  to  bis 
own  use.  is  also  liable  for  conversion,  al- 
though he  may  have  acted  In  good  faith. 
There  is  no  distinction  in  this  regard  between 
a  purchaser  at  a  private  sale,  which  is  void, 
and  the  purchaser  at  a  void  tax  sale.  28 
Am.  &  Eng.  Oyc.  of  Law,  702. 

The  owner  of  the  property  may  either 
bring  an  action  to  recover  the  property  or  Its 
value,  or  be   may   sue  in   damages   for    its 


conversion.  The  mie  that  he  may  walvei 
the  trespass  and  sue  in  trover  was  well  set- 
tled at  common  law.  1  Chltty  on  Pleadings, 
161.  He  Is  not  compelled  to  sue  for  the 
property,  but  may  sue  to  recover  damages 
for  the  conversion,  and  even  where  he  sues 
for  the  property,  or  its  value,  be  may  at 
his  election  take  an  execution  for  ttae  assess- 
ed value  of  the  thing, 'and  not  an  execution 
commanding  the  officer  to  take  the  thing  and 
deliver  it  to  him.  Ky.  St  1903,  |  1665.  In 
21  Encyc.  Pleading  and  Practice,  1025,  the 
rule  is  thus  stated:  "Trover  and  detinue  are 
concurrent  remedies,  either  of  which  the 
plaintiff  may  pursue  at  his  election;  trover 
being  an  action  for  damages  for  the  conver- 
sion of  the  property,  and  detinue  being  an 
action  for  the  recovery  of  the  property  In 
specie,  or  for  damages  for  its  unlawful  de- 
tention." 

If  it  be  true  that  the  plaintiff  stood  by  and 
allowed  her  property  sold  without  making 
objection,  when  under  the  circumstances  she 
was  called  upon  to  make  known  her  rights, 
this  is  matter  of  estoppel,  which,  to  be  avail- 
able, must  be  pleaded  by  answer. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  the  circuit  court  to  over- 
rule the  demurrer  to  the  petition,  and  for 
further  proceedings  consistent  herewith. 


COMMONWEALTH  v.  STANDARD  OIL  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  2,  1908.) 

1.  Appeal  and  Ebrob— Objections  Below— 
Motion  for  New  Trial— Necessitt. 

Under  Cr.  Code  Prac.  {  11,  providing  that 
proceedings  in  penal  actions  are  regulated  by 
the  Code  of  Practice  In  civil  actions,  the  court, 
in  the  absence  of  a  motion  and  grounds  for  a 
new  trial  in  a  penal  action  as  well  as  in  a 
civil  action  can  only  determine  whether  the 
pleadings  are  sulficient  to  support  the  judgment 
lEd.  Note.- For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {J  1650-1050.] 

2.  Inspection — Statutes — Constbuction. 

Ky.  St.  1903.  $  2209,  prohibiting  the  sale 
or  offering  for  sale  of  illummatiDg  oil  with  an 
ignition  point  of  less  than  130  degrees  Fahren- 
heit, or  oil  condemned  by  an  authorized  in- 
spector and  branded  unsafe  for  illuminating 
purposes,  does  not  prohibit  the  owner  of  oil 
that  has  been  found  below  the  test  or  that  has 
been  condemned  from  mixing  it,  before  it  is 
sold  or  offered  for  sale,  with  other  oil,  thereby 
bringing  the  entire  quantity  np  to  the  standard 
test. 

3.  Penalties— Actions— Bubdbn  op  Proof. 

In  prosecutions,  whether  by  indictment  or 
penal  action,  the  burden  of  proving  every  fact 
necessary  to  establish  the  guilt  of  accused  is, 
as  a  general  rule,  on  the  commonwealth. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Penalties,  i  32.] 

4.  Same— Pleadings— Issues. 

In  a  penal  action,  a  plea  of  not  guilty  is 
a  traverse  of  every  material  averment  of  the 
petition,  and  a  conviction  cannot  be  had  unkas 
accused  is  proven  guilty  beyond  a  reasonable 
doubt  of  the  offense  charged. 

5.  Same. 

Where  defendant  in  a  penal  action  sets  up 
in  his  answer  an  affirmative  defense,  the  de- 
fense must  be  judged  by  the  rules  of  practice 
applicable  to  pleadings  in  civil  actions. 
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6.  Same— Issues— Burden  of  Proof. 

\Yhere,  in  a  penal  action  for  offering  for 
sale  illuminating  oil  below  the  test  fixed  by 
Ky.  St.  1903^  i  2209,  the  petition  charged  that 
defendant  offered  for  sale  8,000  gallons  of  oil 
that  had  been  condemned  as  unsafe  because  be- 
low the  test,  and  defend(int  admitted  that  the 
oil  bad  been  condemned  as  below  standard,  and 
alleged  that,  to  bring  the  oil  up  to  the  standard, 
he  put  the  same  in  a  tank  containing  oil  above 
the  standard,  thereby  raising  the  whole  body 
of  oil  above  the  legal  test,  etc.,  the  only  issue 
was  whether  the  mixture  was  up  to  the  standard, 
and  defendant  had  the  burden  to  prove  that 
it  was. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Penalties,   f  32.] 

7.  Saue. 

Matters  of  defense  in  a  penal  action,  con- 
sisting of  facts  either  justifying  or  excusing 
or  exempting  from  criminal  liability,  which  are 
wholly  disconnected  from  the  particular  offense 
charged,  constitute  affirmative  matter,  and  the 
burden  of  proof  is  on  defendant,  unless  the  fact 
relied  on  otherwise  appears  in  evidence  to  such 
an  extent  as  to  create  a  reasonable  doubt  of 
guilt. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Penalties,  {  32.] 

8.  Same. 

In  many  statutory  misdemeanors,  defendant 
may,  by  relying  on  a  distinct  affirmative  de- 
fense, relieve  the  commonwealth  of  proving 
all  the  facts  necessary  to  constitute  his  guilt, 
especially  in  penal  actions  where  defendant  may 
set  up  bis  defense  in  a  written  pleading. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  39,  Penalties,  {  32.] 

9.  Appeal  and  Esrob— Review. 

Where  defendant  in  a  penal  action  for  offer- 
ing for  sale  illuminating  oil  below  the  test  fixed 
by  Ky.  St.  1903,  }  2209,  presented  a  valid 
affirmative  defense,  and  the  evidence  is  not  in 
the  record,  the  court  on  appeal  from  a  judg- 
ment for  defendant  after  a  peremptory  instruc- 
tion in  his  favor  must  presume  that  the  proof 
offered  by  defendant  sustained  the  affirmative 
defense. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $§  3073-3678.] 

Appeal  from  Circuit  Court,  Christian 
County. 

"To  be  officially  reported." 

Penal  action  by  the  commonwealth  of  Ken- 
tucky against  the  Standard  Oil  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Denny  P.  Smith,  N.  B.  Hays.  C.  H.  Morris, 
Jas.  Breathitt,  Atty.  Gen.,  and  T.  B.  Blakey, 
for  the  Commonwealth.  Humphrey  &  Hum- 
phrey and  L.  R.  Yeaman,  for  appellee. 


CARROLL,  J.  This  penal  action  was  In- 
stituted In  tbe  name  of  the  commouwealth 
against  the  Standard  Oil  Company  for  a 
violation  of  section  2200  of  the  Kentucky 
Statutes  of  1903,  providing  that:  "If  any 
person  or  persons  In  this  state  shall  sell,  or 
offer  to  sell,  to  be  consumed  or  used  in  this 
state  for  illuminating  purposes,  any  of  the 
oils  or  fluids  speclfled  in  section  2202,  that 
win  Ignite  or  permanently  bum  at  a  tem- 
perature less  than  130  degrees  Fahrenheit,  or 
shall  sell  or  offer  for  sale,  to  be  consumed  in 
this  state  for  illumlnatiug  purposes,  any  of 
tbe  oils  and  fluids  aforesaid,  which  have  been 


condemned  by  an  authorized  Inspector  of  this 
state,  and  the  barrels,  casks  or  packages  con- 
taining the  same  been  branded  or  marked  by 
him  'Unsafe  for  illuminating  purposes',  the 
person  or  persons  so  offending  shall  be  guilty 
of  a  misdemeanor,  and,  on  conviction,  be 
punished  by  a  fine  not  exceeding  one  hun- 
dred dollars,  and  the  oils  and  fluids  be  for- 
feited and  sold,  and  the  proceeds  go  to  the 
state."  The  petition  charged,  in  substance, 
that  the  appellee  company  did  offer  for  sale 
about  8,000  gallons  of  oil,  a  product  of  coal, 
petroleum,  or  other  bituminous  substance  fur 
Illuminating  purposes,  which  oil  might  be 
used  for  Illuminating  purposes;  that  the  oil 
so  offered  for  sale  had  then  and  there  and 
previous  to  the  offer  for  sale  been  tested,  ex-  ' 
amined,  and  condemned  as  unsafe  for  Il- 
luminating purposes,  and  the  cask  or  tank 
containing  tbe  oil  had  been  marked  or  brand- 
ed "Unsafe  for  Illuminating  purposes"  by  a 
duly  appointed  and  authorized  Inspector,  who 
found  that  it  would  and.  did  Ignite  and  per- 
manently burn  at  125  degrees  Fahrenheit. 
The  appellee  In  the  first  paragraph  of  its 
answer  traversed  all  the  material  averments 
of  the  petition.  In  the  second  paragraph  it 
set  out  the  following  facts:  "Further  an- 
swering, defendant  states  that  the  facts  con- 
cerning the  8,000  gallons  of  oil  referred  to  in 
the  petition  herein  are  as  follows.  Said  oil 
was  shipped  and  delivered  to  this  defendant 
at  Cadiz,  Ky.,  and  was  there  condemned  and 
marked,  'Unsafe  for  Illuminating  puri>o8es,' 
by  John  S.  Lawrence,  an  Inspector.  There- 
after, at  the  request  of  the  defendant,  C.  O. 
Prowse,  an  inspector  located  at  Ilopklnsvllie 
went  to  Cadiz,  and,  in  conjunction  with  Law- 
rence, reinspeeted  and  retested  said  oil,  and 
reported  to  this  defendant  that  said  oil  would 
ignite  and  permanently  bum  at  a  temper- 
ature slightly  less  than  130  degrees  Fahren- 
heit. Thereupon  this  defendant  shipped  said 
oil  from  Cadiz  to  Hopklusviile,  where  It  caus- 
ed said  oil  to  be  pumped  into  a  large  storage 
tank  owned  by  this  defendant,  and  contain- 
ing a  large  quantity  of  oil  which  would  not 
Ignite  or  permanently  burn  at  a  less  temper- 
ature than  several  degrees  above  130  degrees 
Fahrenheit  After  said  8,000  gallons  of  oil 
which  had  been  condemned  as  aforesaid  had 
been  pumped  into  and  mixed  with  this  large 
quantity  of  oil  in  this  large  tank,  the  re- 
sultant mixture  was  inspected  and  tested  by 
said  C.  O.  Prowse,  an  authorized  Inspector 
of  this  state,  and  said  Prowse  found  and 
notified  this  defendant  and  it  is  true,  that 
the  oil  composing  said  mixture  would  not 
ignite  and  perninnentiy  burn  at  a  tempera- 
ture less  than  130  degrees  Fahrenheit  De- 
fendant further  says  that  none  of  said  8,000 
gallons  of  oil  which  had  been  condemned  as 
aforesaid  was  sold  or  offered  for  sale  by 
this  defendant  before  it  was  pumped  into  said 
storage  tank,  and  mixed  w^ith  the  oil  con- 
tained tlierein,  and  lieenme  a  component  iiart 
of  the  resultant  mixture."  In  a  reply,  the 
plaintiff  denied  that  the  resultant  mixture  in 
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the  large  tank  In  HopklnsvUle  would  not 
Ignite  or  permanently  bum  at  less  than  130 
degrees  Fahrenheit  after  the  said  8,000  gal- 
lons of  condemned  oil  was  pumped  into  the 
said  large  tank,  as  alleged  In  defendant's  an- 
swer. Upon  the  conclusion  of  the  evidence 
for  both  parties,  the  court  directed  the  Jury 
to  find  the  appellee  not  guilty.  No  motion  of 
grounds  for  a  new  trial  was  made  or  enter- 
ed. With  the  record  in  this  condition,  the 
point  Is  made  for  appellee  that  we  cannot 
consider  the  bill  of  evidence,  and  that  the 
case  must  be  determined  on  the  sufficiency 
of  the  pleadings  alone  to  support  the  judg- 
ment entered  on  the  verdict  This  question 
of  practice  under  the  decisions  of  this  court 
must  be  ruled  favorably  to  appellee's  conten- 
tion. Under  section  11  of  the  Criminal  Code 
of  Practice,  proceedings  in  penal  actions  are 
regulated  by  the  Code  of  Practice  In  civil  ac- 
tions ;  so  that  the  question  must  be  adjudged 
as  if  this  were  a  purely  civil  action.  There 
is  no  statute  treating  particularly  of  this 
subject,  but  this  court  in  more  than  one  de- 
cision has  held  that  In  civil  actions.  In  the 
absence  of  a  motion  and  grounds  for  a  new 
trial,  there  Is  nothing  before  this  court  ^• 
cept  the  question  whether  or  not  the  plead- 
ings are  sufficient  to  support  the  Judgment  ap- 
pealed from.  L.  &  N.  R.  R.  Co.  t.  Common- 
wealth, 02  Ky.  114,  17  S.  W.  274;  Klstler  v. 
Slaughter.  50  S.  W.  529,  20  Ky.  Law  Rep. 
1037.  There  is  an  intimation  to  the  con- 
trary in  Meachem  v.  L.  &  N.  R.  R.  Co.,  45 
S.  W.  363,  20  Ky.  Law  Rep.  112,  but  this 
must  be  regarded  in  conflict  with  the  better- 
zonsidered  opinions  in  the  other  cases.  So 
that  It  may  be  regarded  as  the  settled  prac- 
tice that  in  civil  actions,  where  a  verdict  is 
returned  In  obedience  to  a  peremptory  in- 
struction, there  must  be  a  motion  and 
grounds  for  a  new  trial.  If  it  is  desired  to 
have  this  court  consider  errors  committed 
during  the  progress  of  the  trial,  or  pass  upon 
the  correctness  of  the  ruling  of  the  lower 
court  in  taking  the  case  from  the  Jury. 

This  leaves  to  be  considered  only  the  ques- 
tion whether  or  not  the  pleadings  alone  sup- 
iwrted  the  Judgment.  The  petition  stated  a 
good  cause  of  action  for  the  commonwealth, 
and  the  second  paragraph  of  the  answer  pre- 
sented a  good  affirmative  defense.  The  stat- 
ute prohibits  the  selling  or  offering  for  sale 
oil  that  will  ignite  or  permanently  burn  at  a 
temperature  less  than  130  Fahrenheit,  or  oil 
that  has  been  condemned  by  an  authorized 
Inspector  and  branded  "Unsafe  for  Illumin- 
ating purposes."  But  it  does  not  prohibit  the 
owner  of  oil  that  has  been  found  to  be  below 
the  test,  or  that  has  been  condemned,  from 
mixing  It  before  it  Is  sold  or  offered  for  sale 
with  other  oil,  thereby  bringing  the  entire 
quantity  up  to  the  statutory  test.  In  this 
particular  the  appellee  company,  after  the 
8,000  gallons  of  oil  had  been  condemned  and 
branded  "Unsafe  for  illuminating  purposes," 
bad  the  right  to  pump  the  condemned  oil  into 
a  larger  tank  in  which  there  was  other  oil, 


and  then  sell  and  offer  tor  sale  the  resultant 
mixture,  provided  the  whole  of  It  was  up  to 
the  legal  standard.  But,  when  the  appellee 
company  In  Its  answer  admitted  that  it 
placed  the  condemned  oil  in  a  larger  tank 
with  other  oil,  and  by  falling  to  deny  that  It 
sold  tlie  resultant  mixture  admitted  that  It 
did  so,  It  assumed  the  burden  of  proving  that 
the  oil  in  the  large  tank  after  the  condemned 
oil  had  been  pumi)ed  Into  it  was  up  to  the 
standard  required  by  law,  as  this  averment 
was  denied  by  the  reply. '  It  Is  the  general 
rule  that  In  prosecutions,-  whether  by  Indlct- 
met  or  penal  actions,  the  burden  of  proving 
the  guilt  of  the  accused,  and  every  fact  neces- 
sary to  establish  It,  Is  on  the  commonwealth: 
and  this  practice  would  be  applicable  to  this 
case  if  the  appellee  had  contented  Itself,  as 
It  might  have  done,  with  entering  a  plea  of 
not  guilty  or  standing  on  the  first  paragraph 
of  Its  answer  which  was  In  effect  a  plea  of 
not  guilty.  Under  a  plea  of  not  guilty,  which 
In  law  would  amount  to  a  traverse  of  every 
material  averment  of  the  petition,  a  convic- 
tion could  not  be  had  unless  the  appellee  was 
proven  to  be  guilty  beyond  a  reasonable  doubt 
of  the  offense  charged.  But  It  did  not  con- 
tent Itself  with  entering  a  plea  of  not  guilty 
and  resting  Its  case  upon  this  defense.  It 
filed,  as  it  had  the  right  to  do,  an  answer 
setting  up  an  affirmative  defense,  and,  having 
done  so,  Its  defense  must  be  adjudged  by  the 
averments  of  the  pleading  and  the  rules  of 
practice  applicable  to  pleadings  in  clvU  ac- 
tions. L.  &  N.  R.  R.  Co.  V.  Commonwealth, 
112  Ky.  635,  66  S.  W.  505. 

The  answer  set  up  a  defense  that  was  more 
than  a  traverse  of  the  allegations  of  the  pe- 
tition and  Involved  new  matter  entirely  sepa- 
rate from  and  Independent  of  the  original 
transaction,  upon  which  the  commonwealth 
sought  to  recover.  In  the  second  paragraph 
the  answer  admitted  that  the  oil  mentioned 
In  the  petition  was  below  the  standard,  and 
had  been  condemned  as  "Unsafe  for  Ulnmlnat- 
Ing  purposes,"  and  that  for  the  purpose  of 
bringing  this  oil  up  to  the  standard  It  put  it 
In  a  tank  in  which  there  was  other  oil  above 
the  standard,  the  result  being  that  the  whole 
body  of  oil  was  above  the  legal  test,  and  that, 
after  mixing  the  oils.  It  sold  the  resultant 
mixture.  This  plea,  although  It  denied  the 
sale  of  any  part  of  the  8,000  gallons  before 
the  mixture,  was  In  the  nature  of  a  plea  of 
confession  and  avoidance.  It  put  into  the 
case  a  distinct  and  affirmative  defense  upon 
which  It  rested  its  right  to  a  verdict  of  ac- 
quittal. Under  this  defense.  It  was  not 
necessary  that  the  commonwealth  should 
prove  that  the  oil  mentioned  in  the  petition 
would  Ignite  or  permanently  bum  at  a  tem- 
perature less  than  130  degrees  Fahrenheit,  of 
that  it  had  been  branded,  "Unsafe  for  illum- 
inating purposes,"  because  these  two  mate- 
rial facts  were  admitted.  Nor  was  it  neces- 
sary that  the  commonwealth  should  prove 
that  a  part  of  the  condemned  oil  had  been 
sold  or  offered  for  sale,  as  the  answer  ad- 
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mitted  that  It  bad  been  after  It  was  mixed 
■with  the  other  oil.  So  that  there  was  only 
left  open  by  the  pleadings  the  single  ques- 
tion of  fact  whether  or  not  the  oil  In  the 
large  tank  after  the  condemned  oil  had  been 
mixed  with  It  was  up  to  the  standard.  The 
appellee  affirmed  that  It  was,  and  the  com- 
monwealth denied  It  Therefore  the  harden 
of  proving  this  fact  was  upon  the  appellee. 
If  no  evidence  had  l>een  introduced  and  the 
case  bad  been  submitted  on  the  pleadings 
alone,  Judgment  should  have  gone  for  the 
<nmmonwealth.  There  are  exceptions  to  the 
general  rule  that  places  upon  the  common- 
wealth the  burden  of  proof  as  to  every  ele- 
ment of  the  offense  necessary  to  constitute 
the  guilt  of  the  accused.  These  exceptions 
are  generally  recognized,  and  are  well  stated 
in  an  article  on  criminal  law,  by  authors  of 
established  reputation.  In  12  Cyc.  p.  380, 
where  It  Is  said:  "Although  the  burden  of 
proof  Is  on  the  prosecution,  even  as  to  nega- 
tive matters,  such  as  the  absence  of  self-de- 
fense, the  want  of  sufficient  provocation,  and 
the  Ulte,  yet  by  the  weight  of  authority  as  to 
distinct  and  substantial  matters  of  defense 
consisting  of  facts  either  of  Justification  or 
excuse,  or  of  exemption  from  criminal  liabil- 
ity, which  are  wholly  disconnected  from  the 
body  of  the  particular  offense  charged,  and 
constitute  distinct  affirmative  matter,  the 
burden  of  proof  is  on  the  defendant,  tmless 
the  fact  relied  upon  otherwise  appears  In 
evidence  to  such  an  extent  as  to  create  a 
reasonable  doubt  of  guilt."  State  of  Kansas 
v.  Wilson,  62  Kan.  621,  64  Pac.  23,  52  L.  R. 
A.  679;  State  of  Connecticut  v.  Schweitzer, 
57  Conn.  532,  18  Atl.  787,  6  L.  R.  A.  126. 
The  principle  announced  in  these  authorities 
Is  uniformly  applied  In  this  state  in  prosecu- 
tions against  persons  for  selling  liquor  with- 
out license  when  the  accused  rests  his  de- 
fense upon  the  fact  that  he  bad  a  license. 
Hasklll  V.  Commonwealth,  3  B.  Mon.  342; 
Orme  v.  Commonwealth,  55  S.  W.  195,  21  Ky. 
Law  Rep.  1412,  as  well  as  In  other  like 
cases.  And  Is  well  Illustrated  by  the  prac- 
tice In  prosecutions  for  murder,  where  the 
defendant  relies  upon  the  plea  of  insanity, 
thereby  assuming  the  burden  upon  this  Issue. 
The  defendant  may  in  many  statutory  mis- 
demeanors, by  relying  upon  a  distinct  affirma- 
tive defense,  relieve  the  commonwealth  of 
the  necessity  of  proving  all  the  facts  neces- 
sary to  constitute  his  guilt.  This  is  particu- 
larly true  in  prosecutions  by  penal  actions 
where  the  defendant  may  set  up  bis  defense 
In  a  written  pleading.  In  the  case  before  us, 
when  the  defendant  company  admitted  that 
the  oil  was  below  the  statutory  test,  and 
placed  Its  defense  upon  the  ground  that  by 
mixing  it  with  other  oils  it  cured  the  quality, 
the  burden  of  establishing  this,  the  only 
Issuable  fact  left  open,  was  upon  It.  As  the 
answer  presented  a  good  defense,  and  the 
evidence  Is  not  In  the  record,  we  must  pre- 
sume that  the  proof  offered  by  defendant  In 


the  lower  court  fully  sustained  Its  affirma- 
tive defense,  and  that  the  action  of  the  trial 
Judge  in  giving  the  peremptory  Instruction 
was  proper.  If  the  answer  had  not  present- 
ed a  good  defense,  then  It  would  not  support 
the  Judgment  In  favor  of  appellee,  and  on  the 
pleadings  alone  a  reversal  would  follow. 
The  Judgment  must  be  affirmed. 


WESTBROOK   et  al.    v.   POTTER'S   SONS' 

TRUSTEa 
(Court  of  Appeals  of  Kentucky.     Oct.  1,  190S.) 

1.  Appeal   and   Ebkob— Findings— Conclu- 
sivkness. 

Where  the  proof  is  coufiicting^  the  find- 
ings of  the  chancellor  will  not  be  disturbed  on 
appeal ;  but,  where  the  fiadingB  are  against 
the  clear  weight  of  the  evidence,  the  court  on 
appeal  will  get  them  aside. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §}  3983-3992.] 

2.  Biixs  AND  Notes— Payment— Evidence. 

Evidence  held  to  show  that  a  note  was 
paid  by  the  execution  of  a  renewal  note  and  its 
payment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  S  1849.] 

Appeal  from  Circuit  Court,  Warren  County. 

"Not  to  be  officially  reported." 

Action  by  P.  J.  Potter's  Sons'  trustee 
against  James  Westbrook  and  another.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed,  with  directions. 

J.  M.  Simmons  and  Wright  &  McElroy,  for 
appellants.    Basham  &  Basham,  for  appellee. 

HOBSON,  J.  On  May  20,  1901,  Nancy 
Westbrook  bought  at  commissioner's  sale  for 
$1,335  a  tract  of  land  In  Warren  county  be- 
longing to  her  father,  John  B.  Horton,  con- 
taining about  100  acres.  J.  B.  Potter  signed 
the  sale  bond  as  her  surety.  Potter  paid  off 
the  sale  bond,  and  on  November  12,  1901, 
Nancy  Westbrook  and  her  husband,  James 
Westbrook,  executed  to  Potter  a  note  and 
mortgage  to  secure  it  for  the  sum  of  $1,379.95, 
being  the  amount  of  the  sale  bond,  with  in- 
terest. This  mortgage  covered,  not  only  the 
Horton  land,  but  also  a  tract  of  land  owned 
by  James  Westbrook.  On  June  26, 1903,  West- 
brook and  wife  executed  to  Potter  a  note  for 
$1,500  with  Interest  from  date  and  a  mort- 
gage on  the  same  land  to  secure  it.  On  No- 
vember 9,  1903,  Nancy  Westbrook  and  her 
husband  sold  and  conveyed  the  Horton  land  to 
J.  S.  Hunt  for  $2,000,  for  which  he  executed 
notes.  These  notes  went  into  the  hands  of 
Potter.  Hunt  failed  to  pay  his  notes,  and 
sold  the  land  on  November  14,  1904,  to  Oscar 
Finney  for  $2,500.  Finney  paid  Potter  the 
amount  of  the  Hunt  notes  which  he  held. 
On  September  28,  1906,  Potter  having  become 
a  bankrupt,  this  suit  was  brought  by  his  as- 
signee in  bankruptcy  against  Westbrook  and 
wife  on  the  $1,500  note  and  the  mortgage  se- 
curing It.  Westbrook  and  wife  filed  an 
answer  pleading  that  the  note  for  $1,500  and 
mortgage  securing  It  were  given  In  renewal 
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of  the  note  for  $1,37I).05,  a  small  debt  which 
Johu  Alien  Cherry  had  agalust  James  West- 
brook  being  Included  In  the  note;  and  they 
pleaded  that  the  debt  had  been  satisfled  in 
the  sale  of  the  Hortou  land,  when  Fluucy 
paid  off  the  Hunt  notes  to  Potter.  On  the 
other  hand  the  plaintiff  pleaded  that  at  the 
time  the  $1,500  note  was  executed  the  bank- 
ing house  of  P.  J.  Potter  &  Sons  of  which 
J.  E.  Potter  was  a  member,  held  21  notes 
against  James  Westbrook  aggregating  $1,5UU, 
and  that  the  note  for  $1,500  was-  given  to 
take  up  these  21  small  notes,  and  not  In 
renewal  of  the  note  for  $1,379.95.  Proof  was 
taken  on  the  Issues  thus  made  by  the  parties, 
and,  on  dual  hearing,  the  circuit  court  enter- 
ed a  Judgment  in  fayor  of  the  plaintiff  on 
the  note,  and  subjected  the  laud  to  its  pay- 
ment. From  this  Judgment,  Westbrook  and 
wife  appeal. 

The  question  raised  by  the  appeal  is  wholly 
one  of  fact.  Nancy  Westbrook  and  her  bus- 
baud,  James  Westbrook,  by  their  testimony 
sustain  the  allegations  of  their  answer.  J. 
E.  Potter  by  his  testimony  sustains  the  allega- 
tions of  the  plaintiff's  reply,  testifying  posi- 
tively that  the  $1,500  note  was  given  to  take 
up  the  21  small  notes.  J.  M.  Simmons,  a 
member  of  the  Warren  county  bar,  testifies: 
That  he  was  employed  by  J.  E.  Potter  to 
draw  the  $1,500  mortga$;e,  and  that  Potter 
at  that  time  had  him  to  make  an  abstract  of 
the  title,  telling  him  that  he  wanted  the  ab- 
stract with  a  view  to  a  sale  of  the  land. 
That,  when  Potter  employed  him,  he  told  him 
that  he  had  a  note  and  mortgage  for  thirteen 
hundred  and  some  odd  dollars,  and  that  he 
was  going  to  pay  a  little  remnant  of  a  Judg- 
ment in  favor  of  John  Allen  Cherry,  and 
th'at  he  wanted  to  get  the  thirteen  hundred 
and  some  odd  dollars  mortgage  and  the  rem- 
nant of  that  Judgment  together  and  get  them 
all  in  one  debt.  That  he  prepared  the  al>- 
stract  and  prepared  the  mortgage  and  note. 
That  tlie  parties  came  to  his  olflce  after  the 
papers  were  prepared,  and  Mrs.  Westbrook 
then  said  to  him,  In  the  presence  of  Mr.  Pot- 
ter: "When  we  execute  this  $1,500  note  and 
mortgape,  why,  of  course,  Mr.  Potter  will 
deliver  to  me  the  thirteen  hundred  and  some 
odd  dollars  mortgage  and  note."  That  he 
said.  "Of  course,"  and  turned  to  Mr.  Potter, 
and  Mr.  Potter  said,  "Why,  certainly."  He 
also  testified:  That,  after  the  papers  were 
executed,  he  said  to  Potter:  "I  have  not  made 
any  calculation  of  the  Interest  on  the  mort- 
g.nge  and  note,  and  I  do  not  know  how  much 
the  amount  of  the  John  Allen  Cherry  Judg- 
ment is,  and  I  do  not  know  whether  your 
$1,500  note  will  cover  the  $1,379.93  note  and 
interest  and  the  John  Alien  Cherry  balance 
on  the  Judgment,  and  you  had  better  be  sure 
about  that,  because  I  do  not  know."  That  Pot- 
ter replied  that  he  had  been  collecting  some 
rents  on  what  was  known  as  the  Horton  tract 
of  land,  and  that  the  $1.."00  mortgage  and 
note  w;)s  siilliclent  to  pay  the  $1,300  mortgage 
and   interest  and   the  balance  on  the  Johu 


Alien  Cherry  Judgment,  and  that  be  was  going 
to  sell  the  Uortou  tract  of  land  for  Mrs. 
Westbrook  to  pay  off  the  $1,500  mortgage 
and  note.  Hunt,  the  purchaser  of  the  land, 
testified  to  this  statement  made  to  him  by 
Potter  before  his  purchase:  "He  bad  told 
me  before  tbat  be  had  a  mortgage  for  $1,500 
on  the  two  places,  on  the  place  that  he  got 
and  on  the  home  placfe;  but,  when  he  sold 
out  to  me  for  $2,000,  there  would  be  some- 
thing like  $000  coming  to  Mrs.  Westbrook." 
He  also  testified  that  Potter  at  no  time  ever 
mentioned  to  him  having  any  other  mortgage 
on  the  laud  than  the  $1,500  mortgage.  Byron 
Renfrew,  also  a  member  of  the  Bowling  Oreen 
bar,  testified  that  he  represented  Hunt  in 
his  purchase  of  the  property  and  Finney  in 
his  purchase  from  Hunt,  that  Finney  paid  to 
Potter  $2,120,  and  he  then  makes  this  state- 
ment: "My  recollection  is  that  Mr.  Potter 
said  that  that  wiped  out  the  Westbrook 
debts,  and  tbat  they  would  iiave  to  have  a 
straightening  out,  as  if  there  might  be  some- 
thing coming  back  to  the  Westbrooks."  The 
plaintiff  Introduced  on  his  behalf  John  Alien 
Cherry,  who  testified  that  he  signed,  as  sure- 
ty for  James  Westbrook,  a  note  to  P.  J.  Pot- 
ter &  Co.  for  $160,  dated  November  22,  1898, 
and  due  four  months  after  date;  also  a  note 
for  $70,  dated  April  10,  1890,  and  due  four 
months  after  date ;  that  on  July  15,  1899,  P. 
J.  Potter  &  Co.  executed  to  him  a  written  re- 
lease from  the  $160  note  by  reason  of  an  ar- 
rangement between  them  and  James  West- 
brook, by  which  they  were  to  look  to  West- 
brook alone  for  the  money ;  and  that,  when 
the  $70  note  fell  due,  he  received  notice  of  it, 
and  went  to  see  Potter  with  Westbrook,  and 
Potter  said:  "That  note  is  settled  and  all 
other  notes  you  are  on."  These  two  notes 
referred  to  by  Cherry  are  among  the  21 
notes  which  Potter  testifies  were  included  in 
the  $1,500  note  and  mortgage;  hot  it  will  be 
observed  that  Cherry  was  released  on  these 
notes  in  the  year  1899,  that  Mrs.  Westbrook 
did  not  buy  the  Horton  land  until  t^vo  years 
after  that,  and  that  the  $1,500  note  and  mort- 
gage was  executed  some  four  years  after- 
ward. There  is  no  witness  in  the  case  but 
Potter  who  testifies  that  the  $1,500  note  was 
given  in  renewal  of  the  21  small  notes,  and 
there  are  no  facts  in  the  evidence  confirming 
his  testimony.  He  does  not  deny  that  he  em- 
ployed Simmons.  He  does  not  deny  that  Sim- 
mons called  his  attention  to  the  fact  that  he 
had  made  no  calculation  to  see  whether  the 
$1,500  note  was  large  enough  to  cover  the 
$1,300  note  and  the  Cherry  Judgment.  He 
does  not  deny  Simmons'  statement  that  he 
then  said  that  he  had  been  collecting  the 
rents;  and  that  he  had  collected  the  rent  ia 
shown  by  other  evidence.  He  does  not  testify 
that  he  named  to  Nancy  Westbrook  or  to  Sim- 
mons that  the  $1,500  note  was  given  to  take 
up  the  21  small  notes.  These  21  small  uotea 
were  not  delivered  to  the  Westlirooks.  They 
remoinort  in  the  bank,  and.  when  the  bank 
failed,  were  included  in  its  list  of  assets.    No 
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reason  is  shown  why  Mrs.  Westbrook  ahonld 
have  mortgaged  ber  land  to  secure  tbe  21 
small  notes,  nor  is  It  shown  that  any  one  at 
any  time  ever  proposed  to  her  that  she  should 
do  so.  She  shows  by  herself  and  by  her 
daughter  that  she  called  on  Potter  to  surren- 
der to  her  the  $1,300  note  and  to  release  the 
mortgage,  and  that  he  said  that  be  could  not 
put  his  band  on  tbe  note,  but  would  attend  to 
it  another  day.  A  married  woman  may  law- 
fully mortgage  her  land  to  secure  ber  hus- 
band's debts;  but  she  must  make  the  mort- 
gage freely  and  intelligently.  She  must  not 
be  led  to  believe  that  she  Is  securing  her  own 
debt 

It  is  insisted  that  the  $1,378.93  note,  with 
interest,  and  the  balance  of  the  Cherry  judg- 
ment, amounts  to  much  more  than  the  $1,300 
note.  Whether  this  Is  so  or  not  we  cannot 
tell  from  the  record,  but  It  does  appear  from 
tbe  record  that  Potter  had  collected  tbe  rents 
on  tbe  Horton  land ;  and  that  the  balance 
would  be  over  $1,500,  after  subtracting  the 
rents  nowhere  appears  In  the  record.  Our 
rule  is  not  to  disturb  the  chancellor's  judg- 
ment on  the  facts  in  cases  of  this  sort,  where 
the  proof  is  conflicting,  and  on  the  whole 
evidence  the  mind  is  left  in  doubt  as  to  the 
truth ;  but  this  does  not  mean  that  the  chan- 
cellor's judgment  will  be  affirmed  on  a  ques- 
tion of  fact  where  it  is  against  the  clear 
weight  of  the  evidence.  When  that  is  the 
case,  we  must  assume  either  that  the  chan- 
cellor misunderstood  tbe  evidence,  or  that  his 
judgment  is  based  uiion  some  view  of  the  law 
not  held  by  this  court.  On  the  whole  case 
the  clear  weight  of  the  evldenoe  is  with  the 
defendant. 

Judgment  is  therefore  reversed,  with  direc- 
tions to  the  circuit  court  to  dismiss  the  peti- 
tion. 

SETTLE,  J.,  not  sitting. 


SINGLETART  v.  BOENBR-MORRIS  CAN- 
DY CO.  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  2,  1908.) 

1.  Appeal  anp  Error— Right  to  Appeal- 
Amount  IN   OOXTCJVERSY. 

Several  creditors  filed  a  joint  petition 
against  their  common  debtor  and  his  trans- 
ferees, assertinj;  claims  of  less  tban  $200  each. 
The  court  approved  the  claims,  found  that  a 
transfer  of  stock  was  fraudulent,  and  direct- 
ed that  the  stock  be  subjected  to  the  extent  of 
$1,000  to  the  payment  of  the  claims.  Held, 
that  the  amount  involved,  as  affecting  the  trans- 
ferees' right  to  appeal,  was  $1,000. 

2.  Same— Review— Scope. 

The  chancellor,  in  a  suit  by  several  cred- 
itors again.st  a  common  debtor  and  his  trans- 
ferees, not  having  found  that  a  particular  trans- 
fer was  fraudulent  as  to  the  creditors,  that 
branch  of  the  case  is  not  presented  on  appeal 
by  another  transferee  from  a  judgment  subject- 
ing property  transferred  to  him  to  payment  of 
the  claims. 

3.  Pleadino—Ahsweb— Sufficiency  of  De- 
nial. 

Under  the  rule  that  a  ])leading  mnst  be 
construed    most   strongly   against   tbe   pleader, 


creditor!  having  alleged  in  a  suit  brought  July 
23d  that  their  debtor  transferred  property  April 
27th,  an  answer  denying  that  the  transfer  was 
made  April  27th,  or  on  any  other  date  in  April, 
did  not  put  the  date  of  the  transfer  in  issue. 
as  affected  by  the  statute  requiring  suit  to  be 
brought  withm  90  days  from  that  date,  since 
under  the  answer,  tbe  transfer  mi^ht  have  been 
made  between  May  1st  and  the  bringing  of  suit. 

4.  Fraudulent  Conveyances — Constibuctive 
Fraud— Ceeditobb'  Right  to  Recovery. 

Where  creditors  base  their  right  to  recover 
solely  upon  Acts  1904,  p.  72,  c.  22,  protecting 
them  against  certain  constructive  fraudulent 
conveyances,  but  providing  that  no  jobber,  etc.. 
shall  have  any  lien  on  goods  not  sold  by  him, 
they  must  by  pleading  and  proof  bring  them- 
selves within  the  statute;  and  plaintiff  cred- 
itors, having  failed  to  show  that  goods  sold  by 
them  formed  a  part  of  the  stock  transferred 
by  their  debtor  to  defendant,  cannot  subject  the 
stock  to  their  claims. 

5.  Saub. 

In  a  suit  to  subject  goods  to  the  transfer- 
ror's creditors'  claims,  it  is  improper  to  adjudge 
a  sale  for  a  sum  exceeding  the  amount  of  the 
claims. 

6.  Appeal  and  B^bob— Review— Objections 
Not  Raised  Below. 

No  objection  having  been  made  in  the  trial 
court  in  a  suit  to  subject  goods  to  the  trans- 
ferror's creditors'  claims  to  the  court's  jurisdic- 
tion, or  to  joinder  of  parties,  and  the  transfer- 
ror not  appealing  from  the  judgment,  the  Court 
of  Appeals  will  not  review  such  objections  on 
the  transferee's  complaint. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
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vol.  2,  Appeal  and  Error,  ff  1168-1178.  1185.1 
Appeal    from     Circuit    Court,     Hickmau 
County. 
"To  be  officially  reported." 
Action  by  the  Boener-Morris  Candy  Com- 
pany and  others  against  Flint  Singletary  and 
others.     From  the  judgment,  defendant  Sin- 
gletary appeals.    Reversed,  and  remanded  for 
new  trial. 

Bennett,  Robblna  &  Thomas,  for  appellant. 
J.  H.  Shelton  and  R.  L.  Smith,  for  appellees. 

LASSING,  J.  Appellee  and  15  other  firms, 
claiming  to  be  creditors  of  the  firm  of  B.  A. 
Boone  &  Son,  filed  their  joint  petition  In  tbe 
Hickman  circuit  court  against  Boone  &  Son 
and  Flint  Singletary,  J.  M.  Ringo,  and  J.  T. 
Hlle.  Eight  of  the  plaintiffs  were  asserting 
claims  of  less  tban  $.50  each,  while  the  re- 
maining 8  plaintiffs'  claims  were  each  more 
than  $50,  but  less  than  $200.  Tbe  petition, 
after  asserting  the  claims  in  favor  of  each 
plaintiff,  alleged  that  on  the  27th  day  of 
April,  1906,  B.  A.  Boone  &  Son,  without 
notice  to  tbe  plaintiffs,  sold  their  stock  of 
goods  in  bulk  to  tbe  defendant  Flint  Single- 
tary, In  violation  of  the  provisions  of  an  act 
of  tbe  Legislature  which  became  a  law  March 
8,  1904.  They  claim  that  under  this  law  the 
sale  was  void  as  to  them.  They  prayed  judg- 
ment against  Boone  &  Son  for  their  debt!), 
and  asked  that  the  stock  of  goods  and  mer- 
chandise, which  they  alleged  to  be  worth  $2,- 
000,  be  subjected  to  the  payment  of  their 
debts.  The  petition  further  alleged  that 
Boone  &  Son  had  paid  to  J.  M.  Rlngo  the 
sum  of  $1,000  In  satisfaction  of  nn  oUl  debt, 
for  the  purpose  of  preferring  him  to  the  ex- 
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elusion  of  other  creditors,  and  that  a  note  of 
$950  had  been  fraudulently  assigned  and 
transferred  by  Boone  &  Son  to  J.  M.  Rlngo 
and  J.  T.  HUe  for  a  similar  purpose;  that 
this  latter  transaction,  to  wit,  the  payment 
of  the  $1,000  and  the  transfer  of  the  $950 
note,  was  in  violation  of  the  act  of  1856,  and 
fraudulent  in  law.  They  prayed  that  the 
transactions  between  Boone  &  Son  and  Rlngo 
and  Hile  be  declared  preferential,  and  that 
they  be  required  to  pay  any  money  which 
they  had  received  from  Boone  &  Son,  within 
the  six  months  next  preceding  the  institution 
•of  their  suit,  Into  court  for  the  benefit  of  all 
of  the  creditors  of  Boone  &  Son.  The  de- 
fendants Boone  &  Son  answered,  admitting 
the  indebtedness  to  most  of  the  plalntUTs  as 
alleged,  and  pleaded,  further,  that  the  pay- 
ment to  J.  M.  Rlngo  of  $1,000  was  in  satis- 
faction ot  a  mortgage  debt  against  the  stock 
of  goods  which  they  sold  to  Flint  Singletary ; 
that  this  said  mortgage  had  been  made  long 
t>efore  the  purchases  by  them  from  the  vari- 
ous plaintiffs,  and  was  duly  recorded.  They 
further  pleaded  that  the  goods  bought  by 
them  of  the  plaintiffs  were  not  in  the  stocic 
at  the  time  of  the  sale  to  Flint  Singletary, 
but  had  been  sold  in  the  usual  course  of  busi- 
ness to  the  customers  of  Boone  &  Son  before 
the  sale  to  Flint  Singletary.  They  denied 
that  the  payment  of  this  mortgage  debt  was 
made  for  the  purpose  of  defrauding  any  of 
their  creditors,  and  especially  the  plaintiffs, 
or  In  contemplation  of  insolvency.  They  de- 
nied that  any  payment  was  made  to  J.  T. 
Hile,  and  denied  that  the  sale  to  Singletary 
was  fraudulent  or  void,  or  in  violation  of  the 
act  of  1901. 

In  an  amended  petition  the  plaintiffs  al- 
leged that  Boone  &  Son  had  transferred  to 
J.  M.  Rlngo  a  note,  which  they  held  against 
Flint  Singletary  and  Don  Singletary,  as  a 
part  of  the  purchase  price  of  said  stock,  for 
the  purpose  of  cheating,  delaying,  and  hinder- 
ing them  in  the  collection  of  their  debts 
against  Boone  &  Son.  They  asked  that  he 
be  required  to  account  to  them  and  the  cred- 
itors of  Boone  &  Son  for  said  $950  note.  The 
allegations  of  this  amended  petition  were  de- 
nied by  Boone  &  Son  in  an  amended  answer. 
In  a  reply  the  plaintiffs  denied  that  the  de- 
fendant Rlngo  had  a  mortgage  upon  any  of 
the  property  which  was  sold  by  Boone  &  Son 
to  Singletary.  The  defendant  Singletary,  it 
seems,  was  not  represented  by  counsel,  but 
appeared  in  court  and  filed  his  answer,  in 
which  be  denied  that  he  had  purchased  the 
stock  of  goods  of  Boone  &  Son  on  the  27th 
day  of  April,  1906,  or  at  any  other  time  in 
April  of  that  year,  and  denied  that  he  was 
responsible  for  the  debts  of  Boone  &  Son,  and 
asked  to  be  dismissed.  The  depositions  ot 
Flint  Singletary,  Don  Singletary,  and  J.  M. 
Rlngo  were  taken,  and  the  case,  on  the 
pleadings  and  these  depositions,  was  submit- 
ted for  Judgment.  The  court  adjudged  to  the 
plaintiffs  their  respective  claims  against 
Boone  &  Son,  found  that  the  sale  of  the  stodc 


of  goods,  fixtures,  etc.,  by  Boone  &  Son  to 
Flint  Singletary,  in  gross,  was  fraudulent  as 
Vo  the  plaintiffs  and  other  creditors,  and  di- 
rected that  said  stock  of  goods  be  subjected, 
to  the  extent  of  $1,000,  to  the  payment  of 
the  claims  of  the  creditors  of  Boone  &  Son. 
The  stock  of  goods  was  ordered  to  be  sold  in 
satisfaction  of  the  judgment  No  relief  was 
granted  to  the  plaintiffs  as  against  the  de- 
f aidants  Hile  and  Ringo.  From  this  Judg- 
ment the  defendant  Singletary  appeals. 

The  first  question  which  presents  Itself 
is  the  right  of  appellant  to  prosecute  this  ap- 
peal. Each  of  the  Judgments  in  the  lower 
court  being  for  a  sum  less  than  $200,  It 
is  insisted  for  appellees  that  no  right  of 
appeal  lies;  and  the  case  of  Covington  Bros. 
Co.  V.  Jordan  is  cited  as  authority.  In  that 
case  several  creditors,  each  having  a  claim 
for  less  than  $200,  instituted  separate  ac- 
tions against  the  defendant  Jordan,  and  gar- 
nisheed  a  fund  in  the  bands  of  the  railroad 
company,  which  they  claimed  was  owing 
to  him.  There  was  no  concerted  action  In 
that  case  on  the  part  of  the  claimants.  The 
defendant,  Powell,  intervened  and  claimed 
the  fund  in  the  bands  of  the  railroad  com- 
pany, and  upon  final  hearing  he  was  ad- 
Judged  to  l>e  the  owner  of  It,  and  from  that 
Judgment  each  of  the  creditors  appealed. 
So  far  as  the  appellants  In  that  case  were 
concerned,  the  amount  In  controversy  was  the 
value  of  their  separate  claims.  Had  the 
court  decided  against  Powell,  and  adjudged 
that  the  fund  which  he  was  claiming  was 
subject  to  the  payment  of  the  claims  which 
were  asserted  against  Coving^ton  Bros.  Com- 
pany, he  would  unquestionably,  have  bad  the 
right  to  appeal,  for,  so  far  as  he  was  con- 
cerned, the  amount  in  controversy  was  the 
sum  total  which  he  was  claiming,  and  of 
which  the  court,  by  its  judgment,  was  de- 
priving him.  We  are  of  opinion  that  this 
case  is  not  controlled  by  the  authority  cited 
by  appellees,  but  that  the  amount  Involved, 
so  far  as  the  appellant  in  this  case  is  con- 
cerned, is  the  sum  for  which  the  trial  court 
ordered  appellant's  property  sold,  to  wit, 
$1,000.  Appellees  united  in  one  action  and 
sought  a  common  relief  against  appellant. 
They  succeeded  in  having  appellant's  prop- 
erty, to  the  extent  of  $1,000,  subjected  to  the 
satisfaction  of  their  several  claims.  He  ow- 
ed them  individually  nothing.  Their  claims 
were  against  Boone  &  Son;  but  the  court 
adjudged  that  to  the  extent  of  $1,000  his 
property  was  subject  to  the  debts  of  the 
creditors  of  Boone  &  Son.  It  would,  indeed, 
be  a  strange,  not  to  say  harsh,  rule  that 
would  permit  appellee  to  recover  in  a  Joint 
action  a  judgment  directing  the  sale  of 
$1,000  worth  of  appellant's  property,  and 
then  deny  to  appellant  the  right  of  appeal 
because  each  of  the  claims  of  appellees  was 
less  than  $200.  Appellees  are  in  no  position 
to  raise  such  a  question.  However,  we  are 
of  opinion  that  the  amount  in  controversy 
in  this  case.    So  far  as  appellant  is  concern- 
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ed.  Is  tbe  amount  tor  tbe  paymeiit  of  wbicb 
his  property  was  ordered  to  be  sold. 

We  come  next  to  tbe  consideration  of  tbe 
main  question  in  tbe  case,  to  wit:  Did  tbe 
cbancellor  err  in  subjecting  tbe  property  of 
appellant  to  tbe  satisfaction  of  the  debts 
of  appellees?  Tbe  proof  taken  in  the  case 
bears  chiefly  upon  those  allegations  of  the 
petition  and  its  amendment  which  sought  to 
hare  the  transactions  between  Boone  &  Son 
and  Ringo  declared  a  fraudulent  preference 
under  the  act  of  1856;  and,  tbe  chancellor 
not  having  so  found,  that  branch  of  the 
litigation  in  the  lower  court  is  not  now 
l>efore  us.  In  tbe  pleadings  it  is  not  charg- 
ed that  the  sale  and  transfer  of  tbe  stock 
of  goods  of  Boone  &  Son  to  Singletary  was 
an  actnal  fraud,  but  that  It  was  a  construc- 
tive fraud  by  reason  of  tbe  operation  of 
tbe  statute  of  1904.  For  appellant  It  is  in- 
sisted that  the  allegations  of  the  petition, 
as  amended,  did  not  support  tbe  charge,  for 
tbe  twofold  reason  that  tbe  suit  was  not  in- 
stituted within  the  90  days  from  tbe  date 
of  tbe  transfer,  as  tbe  statute  provides,  and, 
second,  that  it  is  not  alleged  that  tbe  goods, 
which  the  appellees  sold  to  Boone  &  Son, 
were  at  the  time  of  tbe  sale  included  in  and 
a  part  of  tbe  stock  of  goods  so  sold. 

As  to  the  first  contention,  tbe  i>etition 
alleges  that  tbe  sale  was  made  on  April  27, 
1906.  The  suit  was  filed  on  July  23,  1906, 
which  would  bring  it  within  tbe  statutory  re- 
quirement. The  answer  filed  by  tbe  defend- 
ant Singletary  attempted  to  put  tbe  date 
of  sale  in  issue,  and  denied  that  it  was  made 
on  the  2Tth  of  April,  or  any  other  date  in 
April.  TblB,  however,  under  tbe  well-rec- 
ognized rule  that  a  pleading  must  be  con- 
strued most  strongly  against  tbe  pfeader,  is 
not  a  sufficient  answer;  for  under  it  the 
sale  could  have  been  made  at  any  time  with- 
in tbe  mouths  of  May,  June,  or  July,  up  to 
tbe  date  of  tbe  filing  of  the  petition,  which 
would  have  brought  it  clearly  within  tbe 
provisions  of  the  statute. 

The  last  clause  of  Acts  1904,  p.  74,  c.  22, 
is  as  follows:  "Nothing  contained  in  this 
act  shall  apply  to  sales  made  under  any  or- 
der of  a  court,  or  to  any  sales  made  by 
executors,  assignees,  administrators,  receiv- 
ers, or  any  public  officer  in  bis  official  ca- 
pacity, or  by  any  officer  of  a  court:  Pro- 
vided, that  nothing  in  this  act  sbaii  be  so 
construed  as  to  give  any  manufacturer, 
wholesale  merchant  or  Jobber  any  right  to  or 
lien  on  any  merchandise  or  article  in  any 
stock  of  goods,  except  goods  sold  and  de- 
livered by  such  manufacturer,  wholesale 
merchant  or  jobber."  Appellees'  right  of 
recovery  being  based  solely  upon  the  pro- 
visions of  this  statute,  they  must,  by  pleading 
and  proof,  bring  themselves  within  tbe  pro- 
visions of  tbe  statute.  Russell  v.  Mul- 
draugh's  Hill,  Campbellsville,  etc..  Turnpike 
Co.,  13  Bush,  307;  Smith  v.  Drew,  5  Mass. 
516. 

In  the  case  at  bar  appellees  neither  al- 


leged nor  proved  that  any  part  of  tbe  goods 
which  were  sold  by  them  to  Boone  &  Son  con- 
stituted a  part  of  tbe  stock  of  goods  which 
Boone  &  Son  sold  in  bulk  to  appellant; 
whereas  appellant  in  bis  deposition  conclu- 
sively shows  that  at  least  a  part  of  tbe 
fixtures  was  purchased  by  Boone  &  Son  of 
parties  other  than  appellees.  The  absence 
of  such  an  allegation  in  the  pleading,  and 
proof  in  support  thereof,  is  fatal  to  ap- 
pellees' right  of  recovery,  in  so  far  as  tbey 
sought  to  subject  tbe  stock  of  goods  to  tbe 
satisfaction  of  their  judgment  against  Boone 
&  Son.  The  .aggregate  of  appellees'  debts, 
for  which  they  got  judgment  against  Boone 
&  Son,  is  $728.54,  and,  If  they  were  entitled 
to  a  judgment  for  any  sum,  it  should  not 
have  been  in  excess  of  this  amount;  for 
certainly  appellant's  stock  of  goods,  if  lia- 
ble at  all  to  be  subjected  to  the  claims  of 
appellees,  would  not  be  liable  beyond  tbe 
amount  of  those  claims,  and  tbe  court  clear- 
ly erred  in  adjudging  the  sale  thereof  for 
a  sum'  in  excess  of  the  sum  total  of  said 
claims. 

Appellant  also  complains  that  the  circuit 
court  bad  no  jurisdiction  over  eight  of  tbe 
claims  wblch  were  set  up  in  this  suit,  and 
that  there  was  a  misjoinder  of  parties.  No 
objection  was  made  either  to  tbe  jurisdiction 
of  tile  court  or  the  misjoinder  in  tbe  cir 
cuit  court,  and  the  defendants  Boone  &  Son, 
who  alone  could  be  affected  by  these  ques- 
tions, are  not  appealing;  hence  they  are  not 
passed  upon. 

The  case  is  reversed,  and  remanded  for 
a  new  trial,  with  tbe  right  given  either 
party  to  file  such  additional  pleadings,  and 
take  such  proof,  as  tbey  desire. 


MOBILE  &  O.  R.  CO.  v.  MORROWS  ADM'R. 
(Court  of  Appeals  of  Kentucky.    Oct  2,  1908.) 

Appeal   and  Erbob  —  Review  —  Verdicts— 
Thibd  Verdict— Conclusiveness. 

Under  Civ.  Code  Prac.  {  341,  providing 
that  not  more  than  two  trials  shall  be  granted 
to  a  party  upon  the  ground  that  the  verdict  is 
not  Rustamed  by  the  evidence,  where  there  have 
been  three  verdicts  for  plaintiff,  and  the  judg- 
ments on  the  first  and  second  verdicts  were  re- 
versed on  appeal  because  not  supported  by  the 
evidence,  the  third  verdict  will  not  be  disturbed 
on  appeal  on  that  ground. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3951-39{>4.]. 

Appeal  from  Circuit  Court,  Fulton  County. 

"Not  to  be  officially  reported." 

Action  by  Wiley  Morrow's  administrator 
against  tbe  Mobile  &  Ohio  Railroad  Compa- 
ny. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

See,  also,  97  S.  W.  389. 

Lansden  &  Leek  and  Bullock  &  Davis  tor 
appellant.    Hersbel  T.  Smith,  for  appellee. 

LASSINO,  J.  On  the  night  of  November 
7,  1904,  Wiley  Morrow,  who  has  since  died, 
bad  two  horses  killed  by  tbe  appellant  com- 


Digitized  by 


Google 


640 


112  SOUTHWESTERN  EEPOUTEK. 


CKy. 


pany.  Thereafter  he  sued  to  recover  $225, 
their  alleged  value.  The  petition  states  that 
they  were  killed  by  a  fast  passenger  train 
going  north,  and  that  but  for  the  gross  care- 
lessness and  recl^lessuess  of  the  employes  In 
charge  of  said  train  the  stock  would  not 
have  been  killed.  Appellant  answered,  ad- 
mitting the  killing,  denied  liability,  and 
pleaded  that  it  was  the  result  of  an  unavoid- 
able accident.  The  case  was  tried,  and  the 
Jury  returned  a  verdict  In  favor  of  plaintiff 
for  $200.  Upon  appeal  to  this  court  the  case 
was  reversed,  because  the  verdict  was  flag- 
rantly against  the  weight  of  the- evidence.  97 
S.  W.  389,  30  Ky.  Law  Rep.  83.  Upon  a  re- 
turn of  the  case  to  the  circuit  court  a  second 
trial  was  had,  which  resulted  In  a  verdict  In 
favor  of  plaintiff  for  $199.  This  verdict  was 
set  aside  by  the  circuit  Judge  and  a  new  trial 
awarded  the  defendant.  At  the  September 
term,  1007,  of  the  Fulton  circuit  court,  the 
case  was  tried  again,  and  the  Jury  returned 
a  verdict  in  favor  of  plaintiff  for  $225.  This 
verdict  the  trial  court  refused  to  set  aside, 
and  again  we  are  asked  to  reverse  the  Judg- 
ment predicated  upon  the  verdict  of  the  Jury 
because  of  certain  errors  occurring  during 
the  progress  of  the  trial,  and  particularly 
because  the  verdict  Is  against  the  weight  of 
the  evidence;  it  being  the  contention  of  ap- 
pellant that  the  evidence  upon  which  the 
Jury  predicated  Its  verdict  on  the  last  tntal 
was  not  as  strong  as  that  offered  upon  the 
flrst  trial,  and  which  this  court  said  would 
not  support  the  verdict. 

Section  341  of  the  Civil  Code  of  Practice 
provides  that:  "A  new  trial  shall  not  be 
granted  on  account  of  the  smalluess  of  dam- 
ages in  an  action  for  an  injury  to  the  pereon  or 
reputation,  or  In  any  other  action  In  which  the 
damages  equal  the  pecuniary  Injury  sustain- 
ed ;  nor  shall  more  than  two  trials  be  grant- 
^  to  a  party  upon  the  ground  that  the  ver- 
dict Is  not  sustained  by  the  evidence."  The 
latter  part  of  the  above  section  of  the  Code 
controls  the  case  at  bar.  There  have  been 
three  Jury  trials  of  this  case,  and  each  has 
resulted  In  a  verdict  In  ravor  of  the  plaintiff. 
The  case  was  once  reversed  here  because  the 
evidence  offered  did  not  support  the  verdict. 
The  trial  Judge  set  aside  the  second  verdict 
of  the  Jury,  presumably  upon  the  same 
ground,  and  we  are  now  asked  to  set  aside 
the  third  and  last  verdict.  It  has  been  re- 
peatedly held  that,  where  there  have  been 
as  many  as  three  verdicts  in  favor  of  the 
•  same  party,  this  court  will  not  disturb  the 
third  verdict  on  the  ground  that  it  is  not  sus- 
tained by  the  evidence.  Board  of  Int.  Imp. 
for  Lincoln  County  v.  Moore's  Adm'r,  74  S. 
W.  683,  25  Ky.  Law  Rep.  74 ;  Supreme  Lodge 
K.  of  H.  V.  Lapp's  Adm'r,  74  S.  W.  656,  25 
Ky.  Law  Rep.  15;  L.  &  N.  R.  R.  Co.  v.  Bal- 
lard. 88  Ky.  1.59,  10  S.  W.  429,  2  L.  R.  A.  694. 

On  the  authority  of  tliese  opinions,  which 
are  In  harmony  with  the  statute  above  stated, 
the  Judgment  is  affirmed. 


ARNDELL  v.  MALUSKT  et  m. 

SAME  V.  DEPOYSTER  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  7,  1908.) 

1.  Boundaries— Sufficiency  of  Evidence. 

In  an  action  involving  title  to  two  parcels 

of  land,   evidence  held  sufficient  to  sustain   a 

finding  as  to  the  location  of  the  boundary  line. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  8,  Boundaries,  H  184^194.] 

2.  Appeai,  and  Ebbob— Equity  Cases— Find- 
ings OF  Facts. 

In  an  equity  case,  the  appellate  court  will 
not  disturb  the  chancellor's  conclusion  on  a 
question  of  fact,  where  the  evidence  is  conflict- 
ug  and  the  court  is  in  doubt  as  to  the  truth. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  8972,  3973.] 

3.  Same— AcnoN  at  Law. 

Where  trial  by  jury  is  waived,  and  the 
facts  are  decided  By  the  court,  its  judgment 
will  be  given  on  appeai  the  weight  that  would 
be  given  the  verdict  of  a  properly  instructed 
jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  3953.] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"Not  to  be  officially  reported." 

Actions  by  3.  C.  Amdell  against  Jos^h 
Malusky  and  wife  and  by  said  Amdell  against 
C.  P.  Depoyster  and  others.  From  a  Judg- 
ment dismissing  the  actions,  plaintiff  appeals. 
Affirmed. 

R.  HardisoD,  Jr.,  for  appellant  Johnson, 
Wlckllffe  &  Johnson,  for  appellees. 

SETTLE,  J.  These  two  actions  Involre 
the  title  to  two  parcels  of  land,  aggregating 
about  11  acres,  of  which  appellant  claims 
to  be  the  owner  and  entitled  to  the  posses- 
sion. A  part  of  it  Is  In  the  possession  and 
claimed  fp  be  owned  by  appellees  Malusky 
and  wife,  and  the  remainder  In  the  posses- 
sion and  claimed  to  be  owned  by  appellees 
the  Depoysters.  The  cases  by  agreement  of 
the  parties  were  tried  together  In  the  court 
below  without  the  intervention  of  a  Jury. 
The  trial  resulted  In  a  Judgment  dismissing 
the  appellant's  actions  at  his  cost,  and  be  has 
appealed. 

The  actual  contest  in  the  cases  Is  as  to  the 
location  of  the  original  division  line  between 
the  land  of  appellant  and  those  of  appel- 
lees. It  seems  to  be  conceded  by  appellant 
that  the  McLaughlin  patent,  under  which  ap- 
pellees held  their  lands,  la  an  older  title 
than  his,  and  if  appellees'  lands,  including 
the  parcels  In  controversy,  are  covered  by  the 
McLaughlin  patent.  It  would  follow  that 
their  superior  title  would  prevail,  although 
the  lands  in  question  may  also  be  covered  by 
appellant's  title  papers,  unless  the  latter  has 
proved  actual  adverse  possession  on  his  part 
within  the  lap,  covering  continuously  a  pe- 
riod of  15  years.  This  he  does  not  seem  to 
have  done.  Uix>n  the  other  hand.  If  the  land 
In  controversy  lies  out  of  the  McLaughlin 
patent,  it  is  not  denied  by  appellees  that  it 
would  be  covered  by  appellant's  title  papers, 
and.  If  so,  apjjellecs,  in  order  to  succeed. 
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would  have  to  prove  actual  adverse  posses- 
sion in  tbe  lap,  continuing  for  15  years.  So, 
as  already  suggested,  the  sole  question  is  as 
to  tbe  location  of  the  McLaughlin  patent  line, 
beyond  which  it  Is  admitted  appellant's 
boundary  does  not  go.  Tbe  testimony  as  to 
Its  location  is  voluminous  and  conflicting. 
It  would  be  inexpedient  to  analyze  or  at- 
tempt to  dlscuBs  it  There  is,  however,  one 
feature  of  It  to  which  we  will  refer  because 
of  Its  signlflcance  and  weight 

It  appears  that  following  an  attempted 
agreement  between  appellant  and  appellee 
Joseph  Malusky,  fixing  the  line  separating 
their  lands,  an  application  was  made  by 
some  one  In  the  connty  court  to  establish  a 
road  upon  or  along  the  line  dividing  appel- 
lant's lands  from  those  of  appellees.  This 
revived  a  controversy  between  them  as  to  the 
true  location  of  the  line.  To  end  the  contro- 
versy the  county  court  directed  the  county 
surveyor,  Humphrey,  to  ascertain  by  survey 
Its  location.  This  he  attempted  to  do,  and 
established  the  line  as  appellees  located  it 
He  first  ran  appellant's  lines  by  his  title 
papers,  but  failed  to  reach  the  point  claim- 
ed by  him;  then  went  to  comers  recognized 
by  him,  and  ran  the  several  courses  called 
for  in  appellant's  deed  to  the  point  of  inter- 
section, and,  assuming  that  point  to  be  the 
correct  place  for  the  corner,  from  it  then 
ran  the  course  called  for  in  appellant's  deed, 
allowing  proper  variation,  and  found  an  old 
marked  line,  which  he  reported  to  the  county 
court  to  be  the  true  line  dividing  appellant's 
land  from  appellees.  It  was  adopted  by  the 
court  and  tbe  opening  of  the  road  upon  It 
soon  followed.  Others  testified  to  the  exist- 
ence of  this  old  line.  We,  however,  attach 
much  importance  to  this  work  of  the  county 
surveyor,  who  must  be  supposed  to  have  been 
unbiased  and  impartial. 

Hie  survey  made  by  Olllman  is  practical- 
ly in  accord  wiSi  that  of  Humphrey,  and 
shows  that  appellant's  line  cannot  be  run  by 
the  courses  and  distances  called  for  so  as  to 
to  reach  the  point  claimed  by  him  to  be  the 
corner  of  tbe  McLaughlin  patent.  The  tes- 
timony of  Humphrey  is  also  to  the  effect 
that  he  knew,  while  the  bark  and  top  were 
on  It,  the  swamp  black  oak  snag  claimed  by 
appellant  as  a  comer,  and  was  then  unable 
to  find  any  evidence  of  marks  upon  it,  and 
the  testimony  of  both  Humphrey  and  Gill- 
man  is  to  the  effect  that  the  stumps  of  the 
two  white  oak  trees  once  marked  and  recog- 
nized as  corners  stood  in  the  middle  of  the 
new  road,  which,  if  tme,  conduces  to  prove 
that  the  new  road  runs  upon  tbe  true  line 
dividing  appellant's  land  from  those  of  ap- 
pellees. The  maps  referred  to  in  the  briefs 
of  counsel  are  not  to  b6  found  in  the  record, 
and,  while  the  conclusions  we  have  expressed 
as  to  the  location  of  the  line  in  controversy 
are  not  free  from  doubt,  we  are  unable  to  say 
that  tbe  matter  was  not  properly  decided  by 
the  lower  court. 

Onr  rule  as  applied  to  appeal  in  an  equity 
112  S.W.-41 


case  is  not  to  disturb  the  chancellor's  conclu- 
sion on  a  question  of  fact,  where  the  evi- 
dence is  conflicting  and  we  are  left  in  doubt 
as  to  the  truth.  On  the  other  hand,  if  we 
were  to  treat  these  two  cases  as  actions  in 
ejectment,  a  trial  by  Jury  having  been  waived 
and  the  facts  decided  by  the  court  it  is  our 
duty  to  give  his  judgment  the  weight  that 
we  would  give  the  verdict  of  a  properly  in- 
structed Jury,  which  will  not  be  disturbed 
when  there  is  any  evidence  to  support  It. 
So,  in  any  view  of  the  matter,  we  do  not  feel 
that  a  reversal  of  these  cases  would  be 
proper. 

Wherefore  the  Judgments  dismissing  ap- 
pellant's actions  are  affirmed. 


RAT  V.  JAMES,  Auditor  of  Public  Accounts. 
(Court  of  Appeals  of  Kentucky.    Oct  6,  1908.) 

1.  Attobnet  Geneeal— Sfeciai.  Assistance 
— Effect  of  Statute. 

Under  Ky.  St.  1903,  {  114,  authorizing 
the  Auditor  of  Public  Accounts  to  employ  as- 
sistance to  aid  the  Attorney  General  in  collect- 
ing claims  due  tbe  commonwealth,  and  provid- 
ing that  fees  for  such  assistance  shall  be  agreed 
upon  by  the  Governor  and  the  Auditor,  one  is 
not  entitled  to  payment  of  a  fee  until  it  has 
been  so  agreed  upon;  that  the  Attorney  Gen- 
eral and  the  Auditor  consent  to  the  employment 
and  agree  upon  the  fee  not  supplying  the  neces- 
sity for  the  Governor's  approval,  but  failure  to 
agree  as  to  the  fee  at  time  of  employment  will 
not  defeat  a  claim  subsequently  approved  by 
the  Governor  and  Auditor. 

2.  Same— "Assistance." 

The  word  "assistance,"  as  used  in  Ky.  St. 
1903,  S  114,  authorizing  employment  of  special 
Rssistance  to  the  Attorney  General  in  collect- 
ing claims  due  the  commonwealtit,  means  "as- 
sistants." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  5S3.] 

Appeal  from  Circuit  Court,  Franklin  County. 

"Not  to  be  officially  reported." 

Action  by  John  W.  Ray  against  F.  P. 
James,  Auditor  of  Public  Accounts.  From 
a  Judgment  dismissing  tbe  petition,  plaintiff 
appeals.    Affirmed. 

Ira  Julian  and  J.  S.  Luscber,  for  appel- 
lant Jas.  Breatbitt,  Atty.  Gen ,  and  Jna 
F.  Lockett,  Asst  Atty.  Gen.,  for  appellee. 

CARROLL,  J.  The  appellant  brought  this 
action  for  a  mandamus  against  tbe  Auditor 
of  Public  Accounts.  A  demurrer  was  sus- 
tained to  the  petition,  and  we  are  asked  by 
this  appeal  to  reverse  the  Judgment  dismiss 
Ing   It 

It  Is  averred  In  the  petition:  That  during 
the  time  R.  J.  Breckinridge  was  the  Attorney 
Gleneral  of  the  state  he  employed  appellant 
to  represent  the  state  In  the  United  States 
Circuit  Court  in  certain  actions  brought  by 
tbe  Adams  and  American  Express  Companies 
seeking  to  enjoin  tbe  collection  of  taxes  due 
the  state,  the  compensation  provided  by  law 
to  be  fixed  by  the  Auditor  and  Governor  at 
a  per  centum  of  the  amount  realized  and 
covered  into  the  treasury,  not  exceeding  30 
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per  cent  That,  after  tbe  litigation  In  these 
cases  was  terminated,  other  suits  were 
brought  by  the  same  companies  to  enjoin  the 
state  board  of  valuation  and  assessment  from 
assessing  them.  That  at  the  time  these  last 
actions  were  instituted  S.  W.  Hager  was 
the  Auditor  and  N.  B.  Hays  the  Attorney 
General.  That,  upon  the  personal  request  of 
the  Attorney  General,  the  Auditor  employed 
the  appellant  to  attend  to  the  litigation  in 
tbe  United  States  courts,  tbe  employment  to 
be  under  the  same  terms  as  tbe  employment 
with  the  former  Attorney  General  Breckin- 
ridge, and  the  compensation  to.be  a  per  cen- 
tum on  the  amount  of  taxes  collected  and 
covered  into  tbe  treasury  as  a  result  of  the 
adjudications  in  these  cases.  That  appellant 
accepted  the  employment  and  attended  to 
the  cases,  and,  as  a  result  of  bis  etForts  In 
this  litigation,  there  was  recovered  from  the 
companies  and  paid  Into  the  state  treasury 
tbe  sum  of  $4,786.97.  That  under  his  con- 
tract with  the  Auditor,  made  with  tbe  con- 
sent and  at  tbe  instance  and  request  of  the 
Attorney  General,  he  is  entitled  to  be  paid 
a  fee  of  a  per  centum  on  tbe  sums  covered 
into  the  treasury,  and  that  a  reasonable  fee 
for  tbe  services  Is  30  per  cent.  That  he  was 
the  sole  attorney  representing  the  state  In 
these  cases.  It  is  further  stated  that,  after 
the  taxes  collected  had  been  paid  into  tbe 
treasury,  tbe  Governor  and  Auditor  met  and 
agreed  that  the  fee  to  be  paid  for  such  serv- 
ices was  30  per  cent  on  the  amount  paid 
into  the  treasury,  and,  by  oversight  mistake, 
and  a  failure  to  undeirstand  the  fact  that 
plalntlflF  was  tbe  only  attorney  employed  In 
these  cases,  approved  the  account  of  other 
attorneys  for  the  fee  he  was  entitled  to,  and 
refused  to  pay  him  anything,  although  tbe 
fee  presented  by  him  was  approved  by  the 
Attorney  General. 

Section  114  of  the  Kentucky  Statutes  of 
1903,  controlling  the  disposition  of  this  case, 
reads  as  follows:  "He  [the  Attorney  Gen- 
eral], with  the  assistance  of  the  Auditor  of 
Public  Accounts,  shall  Investigate  the  condi- 
tion of  all  unsatisfied  claims,  demands  and 
Judgments  in  favor  of  tbe  commonwealth, 
and  take  all  necessary  steps  by  motion,  ac- 
tion or  otherwise  to  collect,  or  cause  the 
same  to  be  collected,  and  paid  into  tbe  treas- 
ury; and  to  this  end  the  Auditor  of  Public 
Accounts  may  employ  such  assistance  and 
attorneys  In  the  various  counties  as  may  be 
necessary  to  aid  the  Attorney  General  In 
such  investigation  or  collection.  The  fees 
of  SHcb  assistance  as  be  may  have  shall  be 
fixed  and  agreed  upon  by  tbe  Auditor  and 
Governor,  be  paid  out  of  the  state  treasury 
and  shall  in  no  case  exceed  thirty  per  cent, 
of  tbe  amouQt  recovered  and  paid  into  the 
treasury;  and  provided,  the  thirty  per  cent 
shall  not  amount  to  three  thousand  dollars 
and  more;  the  fee  shall  be  limited  to  three 
thousand  dollars;  and  no  fee  shall  In  any 
case  be  allowed  or  paid  out  of  tbe  amount 
recovered  and  paid  into  the  treasury  unless 


that  portion  belonging  to  tbe  commonwealth 
is  remitted  by  the  Governor."  It  will  be 
observed  that  under  this  section,  the  Auditor 
may  employ  such  assistance  and  attorneys 
as  may  be  necessary  to  aid  the  Attorney 
General,  and  that  tbe  fees  of  such  assistance 
shall  be  fixed  and  agreed  upon  by  the  Gover- 
nor and  Auditor.  It  is  a  condition  precedent 
to  tbe  payment  of  the  fees  that  they  shall 
have  been  fixed  and  agreed  upon  by  the 
Auditor  and  Governor.  This  agreement  is 
Indispensably  necessary,  to  authorize  a  pro- 
ceeding to  require  the  Auditor  by  mandamus 
to  issue  his  warrant  for  the  amount  of  the 
fee.  When  the  fee  has  been  agreed  upon  by 
the  Auditor  and  Gtovemor,  and  the  attorney 
to  whom  It  is  payable  designated,  it  becomes 
the  duty  of  the  Auditor  to  issue  his  warrant 
for  tbe  amount  but  not  until  then.  It  is 
also  our  construction  of  the  statute  that  the 
fee  should  be  agreed  upon  at  the  Ume  the 
employment  is  made,  although  we  would  not 
hold  that  tbe  failure  to  make  the  agreement 
then  would  defeat  a  dalm  approved  by  the 
Auditor  and  Governor  pending  tbe  litigation 
or  after  it  was  concluded.  Tbe  petition  does 
not  aver  that  appellant's  claim  was  ever 
agreed  upon  by  the  Auditor  and  Governor, 
and  hence  it  was  fatally  defective.  Tbe  fact 
that  the  Attorney  General  and  the  Auditor 
may  have  consented  to  the, employment  and 
agreed  upon  the  fee  does  not  supply  the  ne- 
cessity of  having  It  approved  by  the  Gov- 
ernor. It  appears  from  the  petition  that  the 
claim  of  appellant  is  meritorious,  but  this 
fact  did  not  authorize  the  Auditor  to  pay  It 
The  Auditor  had  no  right  to  pay  the  claim, 
however  just  and  reasonable  it  might  be. 
unless  it  came  to  blm  approved  by  the  only 
persons  who  had  the  authority  to  vouch  for 
its  correctness.  We  do  not  attach  any  im- 
portance to  the  use  of  the  word  "assistance" 
In  the  statute.  It  was  evidently  Intended  to, 
and  In  fact  does,  mean  the  same  thing  as 
"assistants." 

The  demurrer  to  the  petition  admits  that 
there  was  a  contract  between  appellant  on 
the  one  side  and  the  Auditor  and  Attorney 
General  on  tbe  other,  that  tbe  service  was 
rendered,  and  that  the  Governor  and  Audi- 
tor "met  and  determined  that  the  fee  to  be 
paid  for  such  service  in  collecting  these  sums 
of  money  was  thirty  per  centum  on  the 
amount  paid  Into  the  treasury."  But  It  does 
not  admit  the  essential  thing  that  appellant's 
fee  was  agreed  upon  by  the  Auditor  and  the 
Governor,  because  no  such  averment  is  made 
in  tbe  petition.  On  the  contrary,  it  Is  ex- 
pressly stated  that  the  Auditor  and  Governor 
approved  the  claim  of  other  attorneys  for 
the  services  alleged  to  have  been  rendered  by 
the  appellant.  The  facts  of  this  case  illna- 
trate  the  necessity  and  Importance  of  so  con- 
struing the  statute  that  the  fee  authorized 
to  be  paid  by  tbe  Auditor  must  be  agreed 
upon  by  the  attorney  rendering  the  service 
and  the  Auditor  and  Governor;  so  that  the 
Auditor,  before  he  issues  his  warrant  may 
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know  certainly  to  whom  the  fee  Ib  payable. 
The  state  uiwn  the  approval  by  the  Governor 
and  Auditor  of  a  claim  for  services  that  the 
demurrer  concedes  were  rendered  by  appel- 
lant has  paid  the  same  and  la  now  asked  to 
pay  It  again,  and  might  be  required  to  do  so 
!f  the  claim  presented  by  the  appellant  had 
the  approval  of  the  only  persons  upon  whose 
authority  the  Auditor  Is  directed  to  pay. 
That  the  Auditor  and  Governor  approved  the 
fee  of  other  attorneys,  who  under  the  allega- 
tions of  the  petition  were  not  entitled  to  It, 
does  not  help  appellant,  as  he  does  not  show 
himself,  for  the  reasons  stated,  entitled  un- 
der the  statute  to  demand  the  relief  sought. 
Wherefore  the  Judgment  Is  affirmed. 


KENTUCKY  DISTILLERIES  &  WARE- 
HOUSE 00.  V.  BARRETT. 
(Court  of  Appeals  of  Kentucky.    Oct  6,  1906.) 

1.  Nttisancs  —  Action  fob  Dajcaobs  —  Evi- 
dence— SumcisNCT. 

Evidence  in  an  action  for  Injury  caused  by 
I>ennitting  filth  to  accumulate  on  premises  near 

J  plaintiff's  residence  held  sufficient  to  raise  the 
nry  question  whether  defendant  caused  the.  in- 
jury.  • 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  37,  Nuisance,  i  129.] 

2.  Appeal    akd    Bbbob — Habicless    Ebbor— 
Leave  to  Amend  Retused. 

Any  error  in  refusing  to  allow  defendant 
to  amend  by  pleading  one  year  limitation  was 
liarmless  where  the  jury  were  instructed  to  al- 
low no  damages  accruing  more  than  one  year 
before  the  suit 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  4108.] 

8.  NinsANCE— AcnoK    for     Daji  ages— Evi- 
dence. 

Evidence  in  an  action  for  permitting  filth 
to  accumulate  on  premises  near  plaintiff's  home 
held  sufficient  to  take  the  case  to  the  jury  on 
the  question  of  damages  to  the  use  of  her  proj)- 
erty. 

[ESd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  87,  Nuisance,  I  129.] 

4.  Sake— Damages— Meabubb. 

The  measure  of  plaintiff's  damages  in  an 
action  for  permitting  filth  to  accumulate  on 
premises  near  her  residence  was  the  decrease 
In  value  of  the  use  of  the  property. 

[TSa.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Nuisance,  f  119.] 

9.  Appeal  and  Ebbob— Harmless  Ebbob— In- 

BTBUCTIONS. 

In  an  action  for  permitting  filth  to  accumu- 
late on  premises  near  plaintiff's  residence,  error 
in  instructing  that  the  measure  of  damages  waa 
"the  diminution  in  value  of  the  use  and  enjoy- 
ment of  her  property  as  a  home  during  the  time 
the  condition"  existed  was  not  prejudicial  er- 
ror, where  the  jury  only  allowed  $100  for  dam- 
ages, which  was  as  little  as  they  could  have 
found  under  a  proper  Instruction. 

[Ed.  Note. — For  cases  in  point.- see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  Si  422i>-4228.] 

Appeal  from  Circuit  Court,  Daviess 
County. 

"Not  to  be  officially  reported." 

Action  by  Martha  Barrett  against  the 
Kentucky  Distilleries  &  Warehouse  Compa- 
ny. From  a  Judgment  for  plaintiff,  defend- 
ant appeals    Affirmed. 


W.  T.  Ellis  and  William  Marshall  Bullitt, 
for  appellant  Wilfred  Carico  and  Watklns 
&  Birkhead,  for  appellee. 

HOBSON,  J.  Martha  Barrett  owns  a 
bouse  and  lot  in  the  city  of  Owensboro,  on 
which  she  has  resided  for  many  years.  Near 
her  house  is  a  distillery  known  as  the  "John 
Hanning  Branch,"  and  cattle  yards,  contain- 
ing four  or  five  acres,  used  In  connection 
with  the  distillery  for  the  feeding  of  cattle 
on  the  slops  produced  In  the  manufacture  of 
whisky.  The  filth  from  the  cattle  and  tlie 
slops  was  permitted  to  accumulate  on  this 
ground,  and  to  run  down  on  Margaret  Bar- 
rett's ground.  Tbere  were  also  sickening 
odors  and  quantities  of  flies  which  also  set- 
tled upon  her  place.  The  noise  of  the  cat- 
tle and  the  stench  rendered  her  place  less 
enjoyable,  and  she  brought  this  suit  against 
the  Kentucky  Distilleries  &  Warehouse  Com- 
pany charging  that  her  property  bad  been 
damaged  and  that  her  health  had  been  Im- 
paired. The  Jury  found  a  verdict  for  her 
In.  the  sum  of  $100  for  the  injury  to  her 
property,  and  $200  for  the  injury  to  her 
health,  making  In  all  $300v  for  which  the 
court  entered  Judgment  The  defendant  ap- 
peals. 

It  is  insisted  that  there  was  no  evidence 
that  the  defendant  operated  the  distillery. 
The  answer  of  the  defendant  was  sworn  to 
by  W.  R  Overstreet  as  Its  superintendent; 
and  he  testified  that  he  was  the  general 
overseer  and  manager  of  the  distillery,  that 
it  was  leased  by  the  defendant  to  the  Sour 
Mash  Distilling  Company.  He  then  was  ask- 
ed and  answered  the  following  questions: 
"Q.  Who  is  the  Sour  Mash  DIstUling  Con>- 
pany?  A.  I  could  not  tell  you.  Q.  Don't  you 
know  who  yon  are  the  superintendent  for? 
A.  For  the  Kentucky  Distilleries  &  Ware- 
bouse  Company.  Q.  What  are  your  duties 
there?  A.  General  overseer  and  manager. 
Q.  You  oversaw  and  managed  the  distillery 
and  everything  in  connection  with  It  for 
the  Kentucky  Distilleries  &  Warehouse  Com- 
pany? A.  Yes,  sir.  Q.  Yoit  are  operating  It 
this  past  season  for  the  Kentucky  Distiller- 
ies &  Warehouse  Company?  A.  For  the  Sour 
Mash  Distilling  Company.  Q.  How  are  you 
doing  that  when  you  are  the  superintendent 
for  the  Kentucky  Distilleries  &  Warehouse 
Company?  A.  Well,  they  run  as  the  Sour 
Mash  Distilling  Company."  This  testimony 
was  sufficient  to  submit  the  case  to  the  Jury 
on  the  question  as  to  whether  the  Kentucky 
Distilleries  &  Warehouse  Company  was  lia- 
ble for  the  wrongs  complained  of.  The  de- 
fendant offered  an  amended  answer,  pleading 
the  one-year  statute  of  limitation  as  to  the 
personal  Injury  sued  for.  The  court  refused 
to  allow  It  to  be  filed  and  of  this  It  con>- 
plalns;  but,  when  the  court  came  to  Instruct 
the  Jury,  it  instructed  them  that  they  could 
allow  no  damages  on  this  account,  which 
accrued  more  than  one  year  before  the  filing 
of  the  suit,  thus  treating  the  amended  an- 
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swcr  as  filed.  The  defendant  was  therefore 
not  prejudiced  by  the  ruling  of  the  court 
in  refusing  the  amended  answer  to  be  filed; 
for  the  situation  of  the  defendant  is  Just 
the  same  as  It  would  be  if  the  court  had  set 
aside  the  order  complained  of  and  made  a 
Bub8e<]uent  order  allowing  the  answer  to  be 
filed. 

There  was  abundant  evidence  to  submit 
the  case  to  the  jury  on  the  damages  to  the 
use  of  the  plaintiff's  property  by  the  things 
complained  of.  Among  other  things,  the 
plaintiff  testified  as  follows:  "When  the  cat- 
tle is  there,  the  mud  is  up  to  the  belly,  if  I 
hare  to  say  so,  right  there  right  by  the  side 
of  me,  and  I  am  smelling  that  You  know 
in  the  winter  time  sometimes  it  is  so  cold 
that  y<ou  cannot  smell  anything  like  you 
would  if  it  is  kinder  warm;  but  when  the 
weather  changes,  and  it  gets  kinder  warm,  I 
couldn't  smell  nothing  but  cattle.  Sometime 
I  would  be  eating.  I  would  have  to  stop 
eating.  Nobody  there  but  me.  I  had  to  keep 
my  door  shut  up  many  time  when  the  weath- 
er get  warm  so  I  could  get  a  bite  to  eat  In 
the  winter  time  I  don't  work.  In  the  sum- 
mer I  works  around.  In  the  winter  I  go 
home,  but,  as  soon  as  they  commence  to  feed 
these  cattle  there  in  the  winter,  I  tell  you 
what  I  suffer  mighty  then.  Q.  How  is  It  in 
the  spring  and  summer  after  they  have  tak- 
en the  cattle  away,  what  condition  do  they 
leave  it  in?  A.  Just  leave  it  there.  The 
green  files  is  all  at  the  side  of  my  house. 
You  can  take  your  hand  and  rake  them 
down  on  that  side  where  the  cattle  Is,  Just 
rake  them  down,  green  files.  After  while, 
they  come  along  and  cultivate  that  After 
awhile,  for  two  or  three  weeks,  the  smell 
then  is  badder  than  it  was  before.  Q.  For 
the  last  five  years  has  It  been  that  way? 
For  the  last  five  years  before  you  brought 
this  suit?  A.  Yes,  sir;  every  time  they  feed 
the  cattle.  Some  years  they  didn't  feed  the 
cattle  there.  When  they  didn't  feed  cattle 
there,  I  rest  tolerably  well,  but  when  they 
feed  cattle,  every  time  they  feed  cattle  I 
gets  sick,  get  weak  just  from  the  feeding  the 
cattle.  I  am  a  woman,  if  I  have  to  say  it 
myself,  in  good  health,  but  since  they  have 
been  feeding  cattle,  when  cattle  feeding  time 
comes,  I  commence  smelling  that  Of  course, 
I  get  sick,  have  sick  convulsions.  I  know  it 
is  nothing  but  smelling  the  cattle  and  the 
way  I  rest"  While  there  was  conflict  in  the 
evidence,  we  cannot  say  that  the  verdict  Is 
palpably  against  the  evidence.  The  coiu-t  in- 
structed the  jury  that  the  measure  of  dam- 
ages was  "the  diminution  of  the  value  and 
use  and  enjoyment  of  her  property  as  a  home 
during  the  time  the  condition  supposed  In  the 
first  Instruction  existed."  The  court  should 
have  instructed  the  jury  that  the  measure  of 
damages  was  the  diminution  In  value  of  the 
use  of  the  property.  Pickerlll  v.  Louisville, 
100  S.  W.  873,  30  Ky.  Law  Rep.  1239;  Long 
V.  L.  &  N.  R.  Co.,  107  S.  W.  203,  32  Ky.  T^w 
Rep.  774,  13  L.  R.  A.  (N.  S.)  1003.    This  is 


probably  what  he  meant  by  the  instruction 
be  gave.  However  this  may  be,  we  do  not 
think  the  defendant  was  substantially  injur- 
ed 1^  the  instruction,  as  the  jury  only  allow- 
ed $100  for  damages  to  the  property  for  the 
whole  time  sued  for.  which  is  as  small 
amount  as  they  could  well  have  found  for 
the  plaintiff  for  the  injury  to  her  property 
under  the  proper  instruction,  if  they  found 
for  her  at  all.  Upon  the  whole  case,  we  are 
satisfied  that  the  defendant's  substantial 
rights  were  not  prejudiced  by  the  instruc- 
tion, and  that  a  new  trial  should  not  for 
this  reason  be  given. 
Judgment  affirmed. 


JONES  T.  DRAKE,  Judge. 
(Court  of  Appeals  of  Kentucky.     Oct  6,  1008.) 

1.  Mahdamus— When  Pbopeb— Kb-kntet  of 
Judgment. 

Under  Ky.  St  1903,  {  3991,  providing 
that  upon  "satisfactory  proof  that  an  unex- 
ecuted judgment  has  been  entered  and  the  record 
thereof  destroyed,  the  court  must  re-enter  the 
judgment,  mandamus  will  not  lie  to  compel  re- 
entry since  the  court  acts  judicially  in  deter^ 
mining  whether  the  proof  is  satisfactory;  the 
remedy  being  by  appeal  from  the  order  refusing 
to  re-enter  the  judgment. 

2.  Saub. 

Mandamus  lies  to  compel  performance  of  a 
mandatory  duty,  or  to  compel  exercise  of  a 
Judicial  function,  where  there  is  no  other  legal 
remedy,  but  the  exercise  of  discretion  cannot  l>e 
controlled  in  a  particular  direction. 

[EM.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  33,  Mandamus,  §  64.] 

Appeal  from  Circuit  Courts  McLean 
County. 

"To  be  officially  reported." 

Action  by  T.  G.  Jones  against  B.  J.  Drake, ' 
Judge.    From  a  judgment  dismissing  the  pe- 
tition and  the  amended  petition,  plaintiff  ap- 
pea.]a.    Affirmed. 

Taylor  &  Clark,  for  appellant  Joe  H. 
Miller,  for  appellee. 

CLAY,  C.  Appellant  T.  C.  Jones,  seeks  in 
this  action  a  mandamus  against  B.  J.  Drake, 
county  judgp  of  McLean  coimty,  to  compel 
him  to  re-enter  upon  the  record  of  his  court 
a  judgment  that  had  been  destroyed.  It  ap- 
pears from  appellant's  petition  that  one  W. 
Q.  Gibson  Instituted  in  the  quarterly  court  of 
McLean  county  an  action  against  him  on  a 
note  for  $115.  The  appellant,  who  was  de- 
fendant in  that  action,  pleaded  non  est  fac- 
tum. The  case  was  heard,  and  the  Jury  re- 
turned a  verdict  In  favor  of  appellant  Judg- 
ment upon  this  verdict  was  first  improperly 
entered.  Thereafter  a  Judgment  dismissing 
Gibson's  petition  was  entered.  In  the  year 
1908  the  courthouse  of  McLean  county  was 
destroyed  by  fire,  and  all  the  records  of  the 
county  Judge's  office,  including  the  records 
of  the  case  referred  to,  were  burned.  Appel- 
lant, after  giving  notice  to  Gibson,  moved  the 
court  to  restore  the  Judgment  This  the 
court  refused  to  do.     Thereafter  appellant 
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filed  «n  amended  petition  to  the  effect  tbat 
the  appellee,  as  judge  of  the  McLean  county 
quarterly  court,  well  knew  that  the  judgment 
sought  to  be  re-entered  had  been  formerly 
entered  In  that  court,  and  tbat  he  knew  and 
admitted  the  Judgment  had  been  destroyed  by 
fire.  Appellee's  demurrer  to  the  petition  and 
amended  petition  was  sustained,  and  they 
were  dismissed,  of  which  ruling  of  the  court 
appellant  complains. 

Appellant  contends  that  this  action  Is  au- 
thorized by  section  S991  of  the  Kentucky 
Statutes  of  1903.  That  section  Is  as  follows : 
"When  any  Judgment  or  final  order  of  any 
court  of  record  of  this  state  remains  unexe- 
cuted, and  the  record  thereof  has  been  lost, 
mutilated,  defaced  or  destroyed,  It  shall  be 
lawful  for  any  person  Interested  therein,  up- 
on ten  days'  notice.  In  writing,  to  the  ad- 
verse party,  to  move  the  court  In  which  such 
Judgment  was  rendered  or  final  order  was 
mode  to  re-enter  the  same  of  record;  and, 
upon  satisfactory  proof  that  such  Judgment 
or  final  order  had  been  theretofore  entered 
of  record,  that  the  same  had  been  mutilated, 
defaced  or  destroyed,  and  the  purport  there- 
of. It  shall  be  the  duty  of  the  court  to  re- 
enter the  same  of  record;  which  Judgment 
or  final  order  so  entered  shall  have  the  same 
effect  as  the  original  to  all  Intents  and  pur- 
poses, and  ofllclal  copies  thereof  shall  be  re- 
ceived as  evidence  for  all  purposes  for  which 
like  copies  of  the  original,  if  in  existence, 
would  be  competent  No  Judgment  for  costs 
shall  be  rendered  against  the  defendant  in 
such  motion,  unless  he  shall  controvert  the 
plaintifTs  right,  and  fall  In  bis  defense." 
The  appellant  relies  particularly  upon  the 
language,  "It  shall  be  the  duty  of  the  court 
to  re-enter  the  same  of  record,"  claiming 
that,  wherever  a  mandatory  duty  is  thus  im- 
posed, its  performance  may  be  compelled  by 
mandamus.  It  will  be  observed,  however, 
that  the  duty  Is  only  Imposed  "upon  satis- 
factory proof  that  such  Judgment  or  final 
order  bad  been  theretofore  entered  of  rec- 
ord." In  determining  whether  or  not  the 
proof  BO  offered  is  satisfactory,  the  court 
acts  In  a  judicial  capacity.  That  being  the 
case,  his  discretion  cannot  be  controlled  by 
mandamus.  The  law  Is  well  settled  In  this 
and  every  other  Jurisdiction  tbat,  If  an  in- 
ferior tribunal  has  a  discretion  and  proceeds 
to  exercise  it,  then  its  discretion  should  not 
be  controlled  by  mandamus,  but.  If  the  sub- 
ordinate public  agent,  whether  it  be  Invest- 
ed with  both  judicial  and  ministerial  func- 
tions or  only  with  the  former,  refused  to  act 
in  any  way  or  entertain  a  question  as  to 
which  he  has  a  discretion,  and  which  the  law 
has  enjoined  upon  Its  consideration,  then 
obedience  to  the  law  should  be  enforced  by 
mandamus,  and  the  agent  compelled  to  act 
If  there  Is  no  other  legal  remedy;  but  in 
such  case  Its  discretion  or  judgment  must  be 
left  free  to  act  and  cannot  be  controlled  In  a 
particular  direction.  The  performance  of  a 
plain,  positive  duty  may  be  compelled  by  a 


mandamus,  but,  where  there  is  a  discretion 
as  to  the  result  that  may  be  arrived  at.  It 
cannot  be  controlled.  Casaidy,  etc.,  v.  Young, 
County  Judge,  92  Ky.  227,  17  S.  W.  485. 

So,  too,  it  has  been  held  that  where  an  in- 
ferior tribunal  is  Invested  with  both  judicial 
and  ministerial  functions  or  only  the  former, 
but  refuses  to  act  or  entertain  a  question  as 
to  wblcb  It  has  discretion.  It  may  be  com- 
pelled by  mandamus  to  act;  but,  if  it  acts, 
although  It  may  be  mistaken  In  Its  judgment. 
It  cannot  be  compelled  by  mandamus  to  act 
differently.  Commonwealth,  for,  etc.,  v. 
Boone  County  Court,  82  Ky.  632.  In  this 
case  It  does  not  appear  tbat  appellee  refused 
to  act.  On  the  contrary,  the  petition  alleges 
tbat  appellee  refused  to  re-enter  the  judg- 
ment. If  he  had  refused  to  act  at  all,  he 
might  have  been  compelled  to  do  so,  but  the 
manner  of  his  acting  would  not  have  been 
subject  to  control  by  mandamus.  Appellant's 
remedy  is  by  appeal  from  the  order  of  the 
county  court  refusing  to  re-enter  the  Judg- 
ment. In  this  manner  the  propriety  of  ap- 
pellee's action  may  be  called  in  questlcni. 

Judgment  affirmed. 


NIXON  V.  OSSENBECK  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  6,  1908.) 
Attorney  and  Client  —  Attobnet's  Lien  — 

Enforcement  —  Prosecution  of  Appbai,  — 

Attorney. 

The  attorney  of  a  judgment  creditor  cannot 
appeal  from  an  order  sustaining  exceptions  to 
the  title  of  land  sold  on  execution  under  the 
judgment  in  the  name  of  the  client  at  the  cli- 
ents expense,  and  against  his  consent,  because 
of  the  attorney's  lien  on  the  judgment  for  fees. 

Appeal  from  Circuit  Court,  Kenton  County. 

"To  be  officially  reported." 

Action  by  James  Nixon  against  August  Os- 
senbeck  and  others.  •  From  an  order  sustain- 
ing a  purchaser's  exceptions  to  the  title  to 
certain  real  estate  sold  on  execution  under 
plaintifTs  Judgment,  he  appeals.  Plaintiff 
applied  for  leave  to  dismiss  the  appeal,  while 
his  attorney  claimed  the  right  to  prosecute 
the  appeal  in  plaintiff's  name,  because  of  his 
lien  on  the  Judgment  for  fees.  Appeal  dis- 
missed. 

Chas.  H.  Flsk,  for  appellant  Herbert  Jack- 
son, for  appellees. 

BARKSR,  J.  The  appellant  James  Nix- 
on, recovered  a  personal  Judgment  against 
the  appellee  August  Ossenbeck,  in  yie  Ken- 
ton circuit  court,  upon  which  an  execution 
Issued  which  was  levied  upon  a  house  and  lot 
in  Kenton  county  as  the  property  of  Ossen- 
beck. The  property  was  sold  under  this  ex- 
ecution and  purchased  by  the  plaintiff,  Nixon, 
at  execution  sale  for  $100.  The  execution 
was  returned  "No  property  found"  as  to  the 
balance  of  the  judgment  and  thereafter  this 
action  was  instituted  in  equity  to  enforce  the 
jiayment  of  the  remainder.  Attachment  is- 
sued and  was  levied  upon  the  same  land  sold 
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under  the  execution.  There  was  a  mortgage 
claim  upon  the  land,  and  the  defendant  Oa- 
senbeck  had  a  right  of  homestead  therein. 
Such  proceedings  were  had  thereafter  that 
a  Judgment  was  rendered  by  the  chancellor 
sustaining  the  attachment  for  the  sum  of 
$363.50,  with  Interest  at  the  rate  of  6  per 
cent,  per  annum  from  June  1,  1887,  until 
paid,  and  $13a46  costs,  subject  to  a  credit  of 
f  100  as  of  April  28,  1890,  enforcing  the  Hen 
upon  the  land  for  the  amount  stated,  and  or- 
dering a  sale  by  the  master  commissioner. 
Afterwards  a  sale  of  the  property  was  made 
by  the  commissioner  under  the  foregoing  de- 
cree, and  appellee  A.  V.  O.  Grant  purchased 
It  for  the  sum  of  $1,875.  The  sale  was  re- 
ported by  the  commissioner  to  the  court,  and 
thereafter  the  purchaser  filed  exceptions  to 
it  on  the  ground  that  the  defendant  Ossen- 
beck's  wife  had  not  been  made  a  party  to 
the  action  and  had  an  inchoate  right  of  dow- 
er in  the  property,  and  that  he,  therefore, 
could  not  obtain  a  good  title  thereto.  This 
exception  was  sustained  by  the  court,  the 
sale  set  aside,  and  the  purchaser  released 
from  his  purchase  bonds.  From  this  order 
this  appeal  Is  prosecuted. 

After  the  record  was  lodged  In  this  court, 
the  appellees  filed  the  affidavit  of  the  appel- 
lant, James  Nixon,  In  which  he  sets  forth 
that  the  appeal  from  the  order  setting  aside 
the  sale  was  prosecuted  in  bis  name  without 
any  right  or  authority  so  to  do,  and  that  he 
does  not  wish  to  prosecute  the  appeal  fur- 
ther, but  directs  that  it  be  dismissed.  He 
further  says  that  the  purchaser,  Grant,  bid 
In  the  property  at  his  (Nixon's)  request,  and 
in  order  that  his  (Nixon's)  Interest  might  be 
protected,  and  that  he  does  not  desire  his 
friend  to  be  entangled  In  any  litigation  on  his 
account.  The  attorney  for  appellant  insists 
that  he  has  a  right  to  prosecute  this  appeal 
In  the  name  of  James  Nixon  because  be  has 
a  lien  upon  the  Judgment  for  the  fees  due 
him.  It  seems  to  us  clear  that  the  attorney 
cannot  prosecute  this  appeal  in  the  name  of 
his  client  at  the  client's  expense  and  against 
his  consent.  It  is  not  necessary  to  decide 
now  what  remedy  the  attorney  may  have  as 
to  his  fees;  but  Nixon  Is  the  only  person  who 
appears  upon  the  record  as  appellant,  and  he 
has  a  right  to  decide  whether  or  not  the  at>- 
peal  shall  be  prosecuted  in  his  name  and  at 
bis  expense. 

For  these  reasons,  the  motion  to  dismiss 
the  appeal  must  be  sustained,  and  it  is  so 
■ordered. 


HILIi  et  al.  v.  PBTTITT  et  aL 
(CJonrt  of  Appeals  of  Kentucky.    Oct.  6,  1908.) 
Afpeal  and  Ebrob— Amount  in  Contkoveb- 

ST—DeTEBMI  NATION . 

Where,  in  drainage  proceedings,  petitioners' 
attorney  claimed  $250  for  fees,  and  petitioners 
appealed  from  an  order  allowing  only  .?100  and 
overruling;  their  objection  to  the  manner  of  as- 
sessing costs,  to  appellees'  benefit,  but  failing  to 
show  how  much  costs  appellees  should  be  requir- 


ed to  pay,  the  amount  in  controversy,  as  shown 
by  the  record,  was  bnt  $150,  and  insnfScient  to 
sustain  the  appeal. 

Appeal  from  (Tircult  Court,  Daviess  C!ounty. 

"Not  to  be  officially  reported." 

Drainage  proceedings  on  petition  of  Thom- 
as Hill  and  others,  in  which  Thomas  Pettltt 
and  others  filed  objections.  From  an  order 
of  the  circuit  court  allowing  R.  O.  Hill  but 
$100  on  his  claim  for  $250  as  attorney  for 
petitioners,  and  overruling  petitioners'  ob- 
jections to  the  manner  of  assessing  the  costs, 
petitioners  appeal.     Dlsn^ssed. 

R.  O.  Hill,  for  appellants.  J.  R.  Hays, 
for  appellees. 

OARROLL,  J.  This  was  a  proceeding  un- 
der the  drainage  law  of  the  state  found  in 
Ky.  St  1903,  i  2880.  The  appellants  here 
first  appealed  from  the  county  court  to  the 
circuit  court  The  order  of  the  county  court 
appealed  from  sets  out  that  R.  O.  Hill  moved 
the  court  to  allow  him  an  attorney's  fee  of 
$250  as  attorney  for  the  petitioners,  to  be 
taxed  as  costs  and  apportioned  among  the 
parties.  This  motion  was  objected  to,  and, 
upon  hearing  the  matter,  the  county  court 
allowed  Hill  $100,  and  further  adjudged  that 
this  sum,  together  with  the  remainder  of  the 
costs  in  the  action,  be  apiwrtloned  among  the 
parties.  Then  follow  the  names  of  the  par- 
ties and  the  respective  amount  that  each  Is 
directed  to  pay;  the  judgment  further  pro- 
viding that  If  the  amounts  charged  to  each 
party  were  not  paid  by  a  designated  day, 
they  should  be  placed  In  the  hands  of  the 
sheriff  of  Daviess  county  for  collection.  To 
so  much  of  this  order  as  fixed  his  fee  at 
$100,  in  place  of  $250,  R.  G.  Hill  appealed  to 
the  circuit  court  In  the  circuit  court  the 
following  judgment  which  is  the  basis  of 
the  appeal  to  this  court,  was  rendered:  "This 
action  coming  on  to  be  heard  upon  the  plead- 
ings and  proof,  and  the  court  after  hearing 
argument  and  being  fully  advised,  adjudges 
that  R.  G.  Hill,  as  attorney  for  the  petition- 
ers herein,  be  and  he  Is  allowed  a  fee  of 
$100;  and  the  court  further  adjudges  that 
the  costs  of  the  action  was  properly  assessed ; 
and  overrules  the  objection  to  the  manner  of 
assessing  the  same,  to  all  of  which  the  peti- 
tioners object  and  except  and  pray  on  ap- 
peal to  the  Court  of  Appeals,  which  is  grant- 
ed." Unless  there  is  something  in  the  record 
aside  from  the  question  concerning  the  at- 
torney's fee,  this  court  has  no  jurisdiction 
of  the  appeal.  Jurisdiction  is  denied  where 
the  amount  In  controversy  In  cases  for  the 
recovery  of  money  or  personal  property  Is 
less  than  $200.  As  the  attorney's  fee  sought 
to  be  recovered  was  only  $250,  and  the  lower 
court  allowed  $100,  It  is  clear  that  the  amount 
in  controversy  as  to  appellant  Is  only  $150. 
Therefore  this  cotirt  would  have  no  Juris- 
diction. 

Appellants  complain  of  the  manner  In 
which  the  costs  In  the  action  were  apportion- 
ed between  the  parties.    The  record  discloses 
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the  amonnt  of  costs  each  party  la  adjudged 
to  pay,  hut  we  are  not  Informed  as  to  what 
each  should  pay  If  the  contention  of  appel- 
lant was  sustained.  To  put  It  In  another 
way,  appellant  complains  that  the  appellees 
are  credited  by  amounts  to  which  they  are 
not  entitled,  the  result  being  that  they  are 
not  required  to  i)ay  such  costs  as  they  should 
be;  but  how  much  costs  they  should  be  re- 
quired to  pay  is  not  stated.  Therefore  we 
are  unable  to  determine  whether  or  not  the 
Judgment  of  the  lower  court  Is  correct  Nor 
can  we  tell  what  the  amount,  if  any,  In  con- 
troversy Is  outside  of  the  attorney's  fee. 

It  results  from  these  conclusions  that  this 
court  has  no  jurisdiction  of  the  appeal,  and 
It  must  be  dismissed,  and  it  Is  so  ordered. 


ASHER  T.  Mcknight  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct.  7,  1908.) 
Natioabix  Watbbs— Right  to  Float  Luic- 

.    BKB. 

A  stream  across  which  one  can  step  in  its 
ordinary  stages,  10  or  12  feet  wide  at  the  top 
of  the  banks,  about  4  feet  deep  when  the  banks 
are  fnll,  witli  bushes  Krowins  on  the  sides  and 
meeting  in  the  middle  of  the  stream,  with  water 
gates  across  it,  incapable  of  use  for  floating 
staves  at  any  stage  unless  men  walk  along  the 
banks  with  jwies  to  push  the  staves  from  the 
banks  and  around  the  shoals,  is  not  a  navigable 
stream,  and  cannot  be  used  for  the  purpose  of 
floating  out  staves,  against  the  wishes  of  the 
owners  of  the  land  torough  'which  the  stream 
flows,  without  compensation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nayigable  Waters,  f  SO.] 

Appeal  from  Circuit  Court,  Harlan  County. 

"To  be  officially  reported." 

Action  by  A.  J.  Asher  against  James  S. 
McKnlght  and  others.  From  a  judgment  dis- 
missing the  petition,  plaintiff  appeals.  Af- 
firmed. 

Hazelrlgg,  Chenault  &  Hazelrlgg,  for  ap- 
pellant J.  Q.  &  J.  S.  Forester,  for  appel- 
lees. 

HOBSON,  J.  A.  J.  Asher  owns  more  than 
100,000  staves  on  the  headwaters  of  Straight 
creek.  In  Bell  county.  James  S.  McKnlght 
and  Delia  Shell  own  a  tract  of  land  through 
which  Straight  creek  runs  for  1%  miles  below 
the  land  of  Asher.  Asher  proposed  to  float 
out  his  staves  down  Straight  creek,  and  they 
objected,  refusing  to  allow  him  to  go  through 
their  land  with  the  staves.  He  then  brought 
this  suit,  alleging  that  Straight  creek  is  a 
navigable  stream  generally  used  by  the  pub- 
lic for  more  than  20  years  past  in  floating 
staves  and  timber  to  market ;  that  there  was 
no  other  way  to  get  out  his  staves,  but  to 
float  them  down  Straight  creek;  and  that 
irreparable  injury  would  be  done  him  U 
he  was  prevented  by  the  defendants  from 
floating  them  out  He  sued  out  a  temporary 
injunction,  which  was  granted  by  fhe  clerk. 
The  defendants  filed  answer,  denying  the 
allegations  of  the  petition  as  to  the  stream 
being  navigable,  or  as  to  Asher's  having  any 


right  to  use  It ;  and  on  a  hearing  before  the 
circuit  court  on.  motion  the  injunction  grant- 
ed by  the  clerk  was  dissolved.  The  case  was 
then  prepared  for  trial,  and  on  final  hear- 
ing the  circuit  court  dismissed  the  petition; 
and  from  this  judgment  Asher  appeals. 

The  proof  shows  that  Straight  creek  is 
from  22  to  25  miles  long,  but  that  the  farm 
of  James  S.  McKnlght  and  Delia  Shell  is  on 
the  upper  part  of  the  creek.  The  creek 
forks  on  their  land.  One  prong  heads  about 
I'A  miles  from  the  fork,  and  the  other  about 
2  or  Z>A  miles  above  the  fork.  At  ordinary 
stages  of  the  water  a  man  can  step  across 
either  of  these  forks.  They  are  no  larger 
than  streams  ordinarily  known  as  "branches." 
From  the  fork,  down  through  their  land,  the 
bed  of  the  stream  is  10  or  12  feet  wide  at  the 
top  of  the  banks,  and  when  the  banks  ore 
full  the  water  Is  about  4  feet  deep.  The 
bushes  growing  on  the  banks  on  either  side 
touch  in  the  middle  of  the  stream.  James 
McKnlght  and  Delia  Shell  have  their  land 
Inclosed  and  water  gates  across  the  creek. 
It  is  impossible  to  float  any  staves  down  the 
stream  at  any  stages  of  the  water,  unless 
men  walk  along  the  banks  with  poles  and 
push  them  from  the  banks  and  around  the 
shoals.  The  stream,  so  far  as  the  proof 
shows,  has  never  been  used  for  any  practical 
purposes  for  floating  out  tlml)er,  except  when 
there  were  splash  dams.  Some  years  ago 
Asher  put  In  three  splash  dams,  and  with  the 
aid  of  these  he  floated  out  a  large  number 
of  logs;  but  the  splash  dams  went  down  a 
number  of  years  ago,  and  after  this  he  sold 
the  land  which  McKnlght  and  Delia  Shell 
now  own.  The  case  presented  is  substan- 
tially on  all  fours  with  Murray  v.  Preston, 
106  Ky,  561,  60  S.  W.  1095,  90  Am.  St.  Rep. 
232.  In  tliat  case  we  held  that  a  stream 
essentially  the  same  as  this  was  not  a  nav- 
igable stream,  and  could  not  be  used  for  the 
purpose  of  floating  out  staves,  against  the 
wishes  of  the  owner  of  the  land,  without 
compensation.  The  authorities  are  collect- 
ed in  that  opinion,  which  is  conclusive  here. 

It  may  be  true  that  Asher  must  get  his 
staves  out  down  Straight  creek  or  they  must 
rot ;  bnt  It  docs  not  follow  that  he  can  take 
the  private  property  of  the  defendants  for 
his  private  use  without  compensation.  The 
statute  provides  how  a  right  of  way  may  be 
obtained,  and  he  must  obtain  a  right  of  way 
to  get  out  his  staves,  either  by  contract  or  by 
some  legal  proceeding.  See  Kirk-Christy  Co. 
V.  American  Association,  108  S.  W.  232,  32 
Ky.  Law  Rep.  1177. 

Judgment  affirmed. 


LOWE  et  al.  v.  COaiMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Oct  2,  1008.) 

1.  Cbikinai,  Law— Bbkach  of  the  Pkacb— 
JUBISDICnON— Habicless  Bbbob. 

Accused  cannot  complain  because,  when  ar- 
rested on  a  magistrate's  warrant  charging  threats 
to  do  violence,  they  were  taken  before  the  cir- 
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cult  judge  rather  than  before  the  magistrate, 
since,  under  Cr.  Code  Prae.  §8  385-387,  the  mag- 
istrate could  not  have  tried  the  case  further 
than  to  ascertain  whether  accused  should  be  held 
to  the  circuit  court,  which  had  jurisdiction  to  try 
the  charge  and  determine  whether  accused  should 
be  put  under  bond. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15i  Criminal  Law.  §g  3085-3080.] 

2.  Bbeach  of  the  Pbacb— Bonds  Pbofeblt 
Required. 

Bonds  to  keep  the  peace  were  properly  re- 
quired, where  the  evidence  tended  to  show  that 
cipfendants  were  active  in  a  labor  strilce,  and  had 
been  Kuilty  of  acts  tending  to  precipitate  serious 
didicultiea  and  endanger  life  and  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Breach  of  tbe  Peace,  S  2.] 

3.  Criminal  Law— Right  to  Appeal. 

An  order  requiring  a  bond  to  keep  the.  peace 
is  not  appealable :  Cr.  Code  Prac.  H  347.  allow- 
ing appeals  from  certain  judj^ments  adjudging 
fin^  or  imprisonment  being  inapplicable,  and 
the  order  not  being  final,  since  the  judge  has 
control  over  it  while  the  bond  has  to  run. 

Appeal  from  Circuit  Court,  Bell  County. 

"To  be  officially  reported." 

Ricbard  Lowe  and  others,  having  been  re- 
quired to  give  peace  bonds,  appeal.  Appeal 
dismissed. 

Weller  &  Points,  for  appellants.  Jas. 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst.  Atty.  Gen.,  for  the  Commonwealth. 

LASSINO,  J.  Appellant  and  nine  others 
were  arrested  on  a  warrant,  which  was  is- 
sued by  a  justice  of  the  peace  of  Bell  coun- 
ty, charged  with  having  threatened  to  do 
violence  to  certain  persons  In  the  employ  of 
tbe  Wallsend  Coal  &  Coke  Company  and  to 
destroy  the  property  of  said  company.  Cir- 
cuit court  being  in  session,  tbe  officer  making 
the  arrest.  Instead  of  returning  the  war- 
rant to  the  magistrate  who  issued  it,  deliver- 
ed It  and  the  prisoners  to  the  judge  of  the 
circuit  court  Appellant  and  his  associates 
objected  to  the  jurisdiction  of  the  court,  and 
moved  to  dismiss  the  warrant  on  that  ground. 
This  motion  was  overruled.  They  then  filed 
a  demurrer  to  the  warrant  and  the  affidavit 
upon  which  It  was  based.  This  was  likewise 
overruled.  They  each  thereupon  demanded 
a  separate  trial,  which  was  also  overruled. 

It  appears  that  a  strike  bad  been  on  at  the 
mines  of  the  Wallsend  Coal  &  Coke  Company 
from  some  time  In  May  until  September,  the 
date  of  the  issuing  of  this  warrant,  in  which 
some  123  miners  were  Involved.  The  evi- 
dence brought  out  during  the  hearing  before 
the  circuit  judge  showed  that  much  lawless- 
ness had  existed  In  and  around  the  camp 
during  the  time  covered  by  this  strike ;  that 
tbe  union  men  had  done  all  that  they  could 
to  induce  other  miners  to  cease  work  at  the 
mines,  and  to  prevent  new-comers  from  en- 
tering the  mines.  Much  shooting  was  done 
at  nlsbt,  property  of  the  ctunpany  along  the 
railroad  lines  was  patroled  by  union  men, 
bouses  belonging  to  the  company  were  burn- 
ed under  suspicious  circumstances,  foreign 
miners  were  at  times  driven  from  their 
homes  ind  terrified  by  shots  fired,  and  threats 


were  shown  to  have  been  made  against  tbe 
lives  of  several  persons  who  were  opposed 
to  and  not  in  sympathy  with  tbe  union  rnin* 
ers.  After  hearing  all  of  the  evidence  for 
and  against  those  charged  In  tbe  warrant, 
the  judge  dismissed  all  of  them  save  appel- 
lants Richard  Lowe,  Robert  France,  Harve 
McDonald,  and  Ed  Jaggers,  whom  It  appears 
were  the  principal  offenders,  according  to 
the  proof  offered.  He  fixed  the  bond  of  each 
of  these  at  $1,000  each,  save  Robert  France, 
whose  bond  was  fixed  at  $2,500,  conditioned 
that  they  each  should  keep  the  peace  for  a 
period  of  12  months,  and  directed  that  th» 
bonds  be  executed  forthwith,  or  the  defend- 
ants placed  in  jail  in  the  custody  of  the 
jailer.  Thereupon  Robert  France,  J.  H. 
McDonald,  and  Richard  Lowe  executed  bond 
and  were  released  from  custody.  The  defend- 
ant Ed  Jaggers  was  committed  to  jail  for 
three  months,  or  until  be  executed  bond. 

They  eacb  thereupon  filed  a  motion  for  a 
new  trial  upon  tbe  following  grounds:  First, 
because  the  finding  of  the  court  is  not  sus- 
tained by  tbe  evidence,  and  is  not  supported 
by  any  evidence;  second,  because  the  finding 
of  the  court  Is  contrary  to  law;  and,  third, 
because  the  court  erred  in  refusing  to  quash 
the  warrant  and  affidavit  upon  which  tbe 
prosecution  was  based.  The  court,  uiwn 
considering  the  motion,  overruled  same,  and 
refused  to  grant  the  defendants,  or  either  of 
them,  a  new  trial,  And  they  prosecute  this  ap- 
peal. Tbe  bond  of  Ed  Jaggers  was  reduced 
to  $500,  and  he  executed  same  on  tbe  14tb 
of  September,  the  same  day  upon  svhiob  the 
motion  for  a  new  trial  was  overruled. 

The  circumstances  and  conditions  under 
whicb  peace  bonds  may  he  required  In  this 
state  are  regulated  by  sections  382  to  393,  in- 
clusive, of  the  Criminal  Code  of  Practice.. 
Section  382  makes  it  the  duty  of  the  magis- 
trate to  Issue  a  warrant  for  the  arrest  of  the 
offending  person  when  an  affidavit  is  filed  to- 
the  effect  that  another  person  has  threaten- 
ed to  commit  an  offense  against  his  per- 
son or  property,  or  where  the  conduct  of  the 
accused  In  the  presence  of  the  court  is  such 
as  to  lead  him  to  believe  that  one  person  is. 
about  to  commit  an  offense  against  the  per- 
son or  property  of  another;  and  In  tbe  latter- 
case  the  court  may  verbally  order  the  arrest 
of  the  person  so  offending.  Section  383.  Up- 
on being  taken  Into  custody,  either  under  oral 
direction  or  on  warrant,  section  384  makes  it 
the  duty  of  the  magistrate  or  court  to  "hear 
the  evidence  which  may  be  produced  on  either 
side;  and  if  satisfied  that  there  are  reason- 
able grounds  for  apprehending  that  the  de- 
fendant will  commit  an  offense  against  the 
person  or  property  of  another,  or  will  com- 
mit violence  endangering  human  life,  or  an 
offense  amounting  to  felony,  may  require  ot 
him  surety  to  keep  the  peace,  or  for  his  good 
behavior,  in  a  sum  not  exceeding  five  thou- 
sand dollars,  If  human  life  be  endangered,  or 
one  thousand  dollars  in  other  cases;  and 
in  default  of  giving  such  surety,  may  commit 
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the  defendant  to  Jail,  for  a  period  not  ex- 
ceeding three  months,  unless  he  shall,  in  the 
meantime,  give  such  surety."  By  section 
385  It  is  made  the  dnty  of  the  magistrate,  If 
In  his  opinion  the  eridence  justifies  holding 
the  accused,  to  take  a  hond  for  bis  good 
behavior,  until  the  defendant  shall  appear 
before  the  circuit  court  of  the  county  on 
the  first  day  of  Its  next  term ;  and  the  bond 
80  taken  shall  be  returned  to  the  circuit 
court  of  the  county.  Section  386.  Section  387 
directs  how  the  trial  shall  be  conducted  In 
the  circuit  court 

Appellants'  principal  complaint  is  that 
when  arrested  they  were  taken  before  a  cir- 
cuit judge  (the  circuit  court  then  being  In 
session),  rather  than  before  the  magistrate 
who  Issued  the  warrant.  Had  they  been 
taken  before  the  magistrate,  he  could  not 
have  tried  the  case  further  than  to  ascertain 
whether  or  not  the  accused  should  be  held 
over  to  the  circuit  court,  and  If,  in  his  judg- 
ment, they  should,  he  would  have  required 
t>ond  for  their  appearance  In  the  circuit 
court  on  the  first  day  of  its  next  term  for 
trial.  Had  he  been  of  the  opinion  that  the 
charge  in  the  affidavit  had  not  been  substan- 
tially sustained,  he  would,  of  course,  have 
discharged  them  from  custody.  The  circuit 
court  being  In  session,  we  are  of  opinion  that 
no  substantial  rights  of  the  accused  were 
violated  by  having  them  surrendered  up  to 
the  custody  of  the  circuit  court  upon  being 
arrested.  It  was  within  the  power  of  the 
circuit  court  to  try  the  charge  against  them, 
and,  from  the  evidence  offered  by  the  com- 
plainant and  such  as  accused  had  to  offer  In 
their  behalf,  determine  whether  or  not  they 
should  be  put  under  bond  to  keep  the  peace. 
Appellants  do  not  complain  that  they  were 
not  given  ample  opportunity  to  procure  their 
witnesses  and  present  their  defense,  but  there 
was  no  evidence  which  warranted  the  judge  In 
holding  them.  The  conclusion  which  we  have 
reached  In  the  case  renders  it  unnecessary  to 
go  into  the  merits  of  the  case,  but  in  justice 
to  the  circuit  judge  it  may  be  said  that, 
while  there  Is  a  sharp  conflict  between  the 
testimony  offered  by  the  complainant  and 
that  Introduced  by  appellants,  still  there  was 
evidence  which  tended  to  show  that  appel- 
lants were  very  active  In  promoting  the  in- 
terest of  the  union  men  Ip  the  prosecution  of 
their  strike,  and  had  at  times  been  guilty  of 
acts  calculated  to  precipitate  serious  difficul- 
ties and  endanger  both  life  and  property. 
Under  such  circumstances  the  judge  was  en- 
tirely justified  In  requiring  of  them  a  bond 
to  keep  the  peace. 

The  real  question  in  this  case  is:  Have 
appellants  any  right  of  appeal?  In  the  sec- 
tions of  the  Code  regulating  proceedings  of 
this  character  no  provision  is  made  for .  an 
appeal  from  the  finding  and  judgment  of  the 
circuit  judge,  and,  if  an  appeal  lies,  the  au- 
thority therefor  must  be  found  In  those  pro- 
visions of  the  Code  regulating  appeals  in 
civil  or  criminal  cases.    Clearly  such  a  right 


does  not  fall  within  the  provisions  of  the 
Code  regulating  appeals  In  civil  cases.  The 
provision  regulating  appeals  in  criminal  cases 
of  the  class  under  which  this  case  must  fall, 
to  wit,  section  347,  Is  as  follows:  "The  Court 
of  Appeals  shall  have  appellate  jurisdiction 
In  penal  actions  and  prosecutions  for  mis- 
demeanors, in  the  following  cases  only,  viz.: 
If  the  judgment  should  be  for  a  fine  exceed- 
ing fifty  dollars,  or  for  imprisonment  exceed- 
ing thirty  days;  or,  if  the  judgment  be  for 
the  defendant.  In  cases  In  which  a  fine  ex- 
ceeding fifty  dollars  or  confinement  exceeding 
thirty  days,  might  have  been  inflicted."  The 
order  of  the  circuit  judge  Is  not  that  appel- 
lants pay  a  fine,  nor  is  It  for  Imprisonment, 
nor  flne  and  Imprisonment,  but  It  Is  simply 
to  the  effect  that  they  shall  give  bond,  con- 
ditioned for  their  good  behavior  In  general 
and  toward  the  complainant  witness  and  his 
company  In  particular  during  a  stated  time, 
named  In  the  order,  and  not  exceeding  one 
year. 

This  exact  question  has  not  heretofore  been 
before  us,  although  In  the  case  of  Common- 
wealth V.  Oldham,  31  Ky.  4CC,  It  was  held 
that,  where  a  party  had  been  arrested  on  a 
bench  warrant  and  Improperly  discharged, 
the  commonwealth  bad  no  right  of  appeal; 
and  In  the  case  of  State  v.  Long,  18  Ind.  438, 
the  same  doctrine  was  announced.  In  the 
case  of  State  v.  Lyon,  93  N.  C.  576,  It  was 
held  that  there  was  no  appeal  from  the  ac- 
tion of  the  officer  requiring  a  party  to  give 
security  to  keep  the  peace,  "for,"  says  the 
court,  "the  nature  of  the  purpose  to  be  sub- 
served suggests  and  requires  that  the  action 
of  the  officer  requiring  such  security  of  a 
party  must  be  conclusive,  and  not  subject  to 
the  right  of  appeal  ordinarily.  An  appeal. 
In  the  absence  of  any  statutory  regulation 
to  the  contrary,  would  vacate  the  order  re- 
quiring security  to  keep  the  peace,  and  the 
persons  from  whom  danger  is  apprehended 
might,  without  such  restraint,  commit  the  of- 
fense pending  the  appeal."  And  In  the  case 
of  State  V.  Locust,  63  N.  C.  574,  It  was  held 
that  generally  there  was  no  appeal  from  the 
action  of  the  justice  of  the  peace  In  requiring 
a  bond  to  keep  the  peace.  There  is  much 
good  sense  and  reason  for  such  a  rule.  Pro- 
ceedings of  this  character  are  instituted  for 
the  purpose  of  preventing  crhnes  or  viola- 
tions of  the  law  of  a  serious  nature,  and  by 
requiring  the  one  who  Is  threatening  to  vio- 
late the  law  to  give  security  to  the  effect 
that  he  will  behave  himself  and  not  do  so  the 
good  of  society  is  promoted,  and  the  peace 
and  quiet  of  the  neighborhood  is  In  a  meas- 
ure assured,  so  far  as  the  parties  complainant 
and  accused  are  concerned.  Nothing  is  ex- 
acted of  the  one  required  to  give  bond,  fur- 
ther than  what  the  law  expects  every  good 
citizen  to  do  without  being  coerced.  The 
code  provisions  undertake  to  deal  with  the 
subject  in  detail,  defining  the  mode  of  pro- 
cedure with  much  particularity,  and  yet  no 
provIsioTi  is  made  therein  for  an  appeal  from 
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(he  finding  of  the  circuit  judge.  Whether  the 
lawmakers  failed  to  make  such  a  provision 
because  they  Intended  that  ultimate  power 
should  be  rested  with  the  circuit  judge,  or 
whether  they  regarded  any  order  which  he 
might  make  as  an  Interlocutory  one,  and  not 
a  final  order,  and  therefore  not  subject  to 
appeal,  we  do  not  know;  but  certain  it  la 
that  there  is  no  statutory  authority  in  this 
state  authorizing  an  appeal.  The  order  of 
the  court  is  not  final,  for  the  judge  has  con- 
trol over  It  during  Its  legal  existence,  to  wit, 
the  time  the  bond  has  to  run. 

For  the  reasons  given,  the  appeal  is  dis- 
missed. 


JOMES'  ADM'B  t.  JONES'  AOSTX  et  al. 
(Court  of  Appeals  of  Kentucky.     Oct  2,  1908.) 

1.  Sajues— Absolute  Sales— Mobtoaoe  Back. 

A  contract  for  the  sale  of  a  stock  of  goods 
for  a  certain  sum,  to  be  paid  in  montlilT  install- 
ments, and  providing  that  in  case  of  default  In 
any  payment  the  wnole  purchase  price  should 
become  due,  and  that  the  vendor  might  resume 
possession  and  treat  any  installments  already 
paid  as  rent,  it  being  further  provided  that  the 
stock  should  remain  in  the  seller's  possession 
until  the  purchase  price  was  paid,  wew  an  abso- 
lute sale  with  a  mortgage  back,  and  the  vendor's 
remedy  on  default  in  payment  was  a  suit  in  eq- 
uity to  enforce  the  mortgage. 

2.  Chattel  Mobtqaoes— Foreclosubk. 

A  contract  for  the  sale  of  a  stock  of  goods 
for  a  certain  sum,  to  be  paid  in  monthly  install- 
ments, provided  that  in  caae  of  default  in  any 
payment  the  whole  purchase  price  should  become 
due,  that  the  seller  might  resume  possession  and 
treat  installments  already  paid  as  rent,  and  that 
the  stock  should  remain  in  the  seller's  possession 
until  the  purchase  price  was  paid.  Held,  that  a 
petition  in  an  action  by  the  administrator  of 
the  seller,  alleging  default  in  the  payment  of 
monthly  installments,  that  defendant  had  taken 
the  property  and  converted  it  to  her  own  use 
and  praying  judgment  for  the  balance  of  the 
debt,  stated  a  good  cause  of  action  as  against  a 
demurrer. 

Appeal  from  Circuit  Court,  Lincoln  County. 

"Not  to  be  officially  reported." 

Action  by  L.  R.  Jones'  administrator  against 
J.  T.  Jones'  administratrix  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Beversed  and  remanded. 

J.  B.  Paxton,  for  appellant  P.  M.  McBob- 
erts,  for  appellees. 

LASSING,  J.  In  June,  190S,  L.  B.  Jones 
sold  to  his  son,  J.  T.  Jones,  a  stock  of  goods 
and  fixtures  used  In  operating  a  restaurant 
and  soda  fountain  for  $800,  to  be  paid  in 
monthly  installments  of  $20  per  month.  The 
contract  of  sale  provided  that  In  the  event 
of  default  of  any  monthly  payment  the  whole 
purchase -price  was  to  become  due,  and  L.  R. 
Jones  thereupon  had  the  right  to  resume 
possession  and  treat  any  Installment  that 
might  have  been  paid  as  rent  It  further 
provided  that  the  entire  stock  was  to  remain 
in  the  possession  of  L.  R.  Jones  until  the  pur- 
chase price  was  paid,  and  when  so  paid  it 
was  then  to  become  the  property  of  J.  T. 
Jones.    It  further  provided  that  J.  T.  Jones 


should  keep  and  maintain  the  stock  of  goods 
up  to  or  above  Its  standard  of  excellence  at 
the  date  of  sale.  Both  contracting  parties 
died  before  the  Institution  of  this  suit  Ap- 
pellant was  appointed  administrator  of  L.  B. 
Jones,  and  Woodie  S.  Jones,  wife  of  J.  T. 
Jones,  was  appointed  administratrix  of  his 
estate.  The  administrator  of  Ia  B.  Jones 
filed  suit  to  recover  of  Mrs.  Woodie  S.  Jones, 
individually  and  In  her  capacity  as  adminis- 
tratrix, the  purchase  price  of  the  stock  of 
goods,  to  wit  $800,  less  $480.65,  alleged  to 
have  been  previously  paid. 

In  the  first  paragraph  of  the  petition  it  is 
alleged  that  the  sale  was  conditional;  that 
the  covenants  thereof  had  been  broken,  in 
that  the  decedent  J.  T.  Jones,  had  failed  to 
pay  any  Installment  as  it  fell  due ;  and  that 
the  defendant  Mrs.  Woodie  S.  Jones,  had 
wrongfully  converted  all  of  the  articles  nam- 
ed in  the  contract  to  her  own  use;  and  be 
prayed  judgment  against  her  for  the  purchase 
price,  less  the  credit  to  which  the  same  was 
entitled,  as  above  indicated.  In  the  second 
paragraph  plaintiff  charged  that  the  admin- 
istratrix, Mrs.  Woodie  S.  Jones,  had  commit- 
ted waste,  and  converted  the  property  to  her 
own  use,  and  failed  to  account  for  it  as  ad- 
mlnistratrtz,  and  he  asked  that  In  the  event 
the  court  should  construe  the  contract  to  be 
an  absolute  sale,  with  mortgage  back,  be 
should  be  given  judgment  against  adminis- 
tratrix and  her  bondsman  for  the  amount 
due.  To  each  paragraph  of  the  petition  a 
demurrer  was  sustained,  and,  plaintiff  declin- 
ing to  plead  further,  his  petition  was  dis- 
missed, and  he  appeals. 

The  contract  which  is  the  basis  of  this 
litigation,  is  as  follows:  "This  contract  of 
agreement,  made  and  entered  Into  this  6tb 
day  of  June,  1905,  by  and  between  L.  R. 
Jones,  party  of  the  first  part  and  J.  T. 
Jones,  party  of  the'  second  part,  both  parties 
of  Lincoln  county,  Kentucky,  wltnesseth: 
Whereas,  the  party  of  the  first  part  has  this 
day  sold  to  J.  T.  Jones,  party  of  the  second 
part,  all  his  right  title,  and  interest  in  and 
to  a  restaurant  stock  of  goods,  furniture, 
and  fixtures,  soda  fountain,  showcases,  and 
all  other  property  contained  in  storeroom  on 
the  south  side  of  Main  street  in  Stanford. 
Kentucky,  for  the  sum  of  $800.  Said  sum  Is 
to  be  paid  as  follows:  $20  to  be  paid  on  the 
15th  day  of  October,  1905,  from  this  date, 
and  $20  on  the  loth  day  of  each  month  there- 
after, and  In  addition  thereto  the  said  second 
party  Is  to  pay  the  Interest  on  all  sums  re- 
maining unpaid  on  the  6tb  day  of  each  month, 
at  the  rate  of  6  per  cent  per  annum,  or  ^/mX 
interest  per  month,  on  all  sums  remaining 
unpaid.  In  the  event  the  second  party  should 
default  on  any  monthly  installment  with  the 
accumulated  interest  then  in  that  event  the 
entire  sums  remaining  unpaid  shall  become 
due  and  payable,  and  the  first  party  may  at 
once  assume  charge  and  resume  possession  of 
the  entire  stock  of  goods.  The  monthly  pay- 
ments herein  are  only  to  be  In  the  way  of 
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rental,  and  the  entire  atock,  etc  aforesaid 
are  to  remain  in  tbe  poBsesslon  of  the  first 
party,  until  the  entire  (800,  wltli  interest,  is 
paid,  and  when  so  paid  tlie  second  party  be- 
comes the  owner  thereof,  and  not  till  then. 
The  second  party  agn^ees  to  keep  up  the  stock 
in  as  good  or  better  condition  aa  when  bought 
Shall  he  fall  in  this  particular,  then  tbe  en- 
tire sum  becomes  due  and  payable.  It  is  the 
distinct  understanding  that  the  business  is 
to  be  run  In  the  name  of  J.  T.  Jones,  the  sec- 
ond party  thereto,  and  in  no  event  and  in 
no  way  is  the  first  party  hereto,  L.  R.  Jones, 
to  be  liable- for  any  indebtedness  that  first 
party  may  In  any  way  Incur." 

Similar  contracts  have  frequently  been  be- 
fore this  court,  and  the  rule  announced  by  Jus- 
tice Story  has  been  followed,  to  wit:  "Wher- 
ever a  conveyance,  assignment,  or  other  in- 
strument transferring  an  estate,  is  original- 
ly intended  between  the  parties  as  a  security 
for  money,  or  for  any  other  incumbrance, 
whether  the  intention  appear  from  the  same 
instrument  or  from  any  other.  It  is  always 
considered.  In  equity,  a  mortgage."  In  the 
case  of  Baldwin  &  Co.  v.  Crow,  86  Ky.  679, 
7  S.  W.  146,  Baldwin  &  Co.  had  sold  to  a 
man  named  Dennis  a  piano,  for  which  Dennis 
had  executed  to  them  three  notes,  for  $150 
each,  payable  in  6,  12,  and  18  months.  Each 
of  said  notes  contained  the  following  pro- 
vision: "This  note  is  of  a  series  given  for 
the  purchase  of  the  instrument  mentioned  be- 
low, the  conditions  of  which  purchase  are 
that  said  Instrument  remains  tbe  property 
of  D.  H.  Baldwin  &  Co.  until  all  notes  given 
for  the  instrament  are  paid,  and  in  default 
of  payment  of  any  of  said  notes  at  maturity, 
or  at  any  time  after  such  default,  before  ac- 
cepting payment  of  amount  thus  due,  or  in 
case  said  instrument,  before  payment  in  full, 
is  removed  from  Nlc'hoiasvllle,  Kentucky, 
without  written  consent  of  D.  H.  Baldwin  & 
Co.,  they  may  receive  possession  of  said  in- 
strument without  any  liability  on  their  part 
to  refund  any  money  previously  paid  on  ac- 
count of  said  purchase.  Loss  in  case  of  fire 
to  be  borne  by  me.  A.  J.  Dennis."  It  will 
be  observed  that  the  contract  in  that  case 
was  very  much  like  tbe  one  in  the  case  at 
bar,  and  the  court  there  said:  "It  is  mani- 
fest the  object  of  the  contract  under  consid- 
eration was  to  secure  payment  of  the  agreed 
purchase  price,  and  It  should,  therefore,  be 
regarded  as  an  absolute  sale  and  mortgage 
back,  and  such  has  been  the  uniform  ruling 
of  this  court  In  similar  cases."  No  contrary 
rule  has  ever  been  announced  by  this  court. 
Applying  this  rule  to  the  case  at  bar,  the  con- 
tract must  be  considered  to  be  an  absolute 
sale  with  mortgage  back.  Hence  appellant's 
remedy  was  a  suit  In  equity  to  enforce  his 
mortgage  lien  and  have  the  property  subject- 
ed to  the  payment  of  the  balance  of  the  pur- 
chase price  due  thereon. 

The  first  paracpraph  of  the  petition  alleged 
a  default  on  the  part  of  the  purchaser  in  tbe 


payment  of  the  monthly  installments,  which 
default,  according  to  the  terms  of  the  con- 
tract, precipitated  the  maturity  of  the  entire 
debt  It  also  alleged  that  the  defendant, 
Mrs.  Woodle  S.  Jones,  had  taken  all  of  said 
property,  every  article  thereof,  and  converted 
it  to  her  own  use,  and  he  asked  that  he  be 
given  judgment  against  her  for  the  balance  of 
the  debt  due  his  Intestate.  This  paragraph 
of  the  petition  stated  a  good  cause  of  action 
against  the  defendant ;  for  the  demurrer  ad- 
mits that  she  was  wrongfully  In  the  posses- 
sion of  the  mortgaged  property,  viz.,  not  an 
innocent  purchaser  for  value,  and  hence  she 
was  answerable  for  tbe  return  of  the  proper- 
ty or  the  value  thereof  at  the  election  of  the 
plaintUT.  The  suit  should  have  been  upon 
the  equity  side  of  the  docket  and,  in  the  ab- 
sence of  a  motion  to  transfer  it,  the  court 
should  have  done  so  on  its  own  motion. 
Upon  its  return  tbe  case  should  be  transfer- 
red to  the  equity  docket  and  either  party 
permitted  to  amend  his  pleading,  and  appel- 
lant permitted  to  subject  the  property  cov- 
ered by  the  mortgage  to  tbe  satisfaction  of 
the  balance.  If  anything,  due  upon  the  pur- 
chase price  thereof. 

Judgment  reversed^  and  cause  remanded 
for  further  proceedings  consistent  with  this 
opinion. 


WESTERN    UNION    TELEGRAPH    CO.    v. 
WILLIAMS. 

(Court  of  Appeals  of  Kentucky.    Sept  SO,  1908.) 

1.  DiscovEHT— Right  of  Defewdaht  to  Take 
Pi.AiNTirF's  Deposition. 

PiaintitTs  residence  being  more  than  20 
miles  from  the  place  of  trial,  and  he  being  a 
practicing  physician,  so  that  were  he  not  the 
plaintiff  ais  deposition  could  be  taken,  defend- 
ant has  an  unrestricted  right  to  take  bis  dep- 
osition under  Civ.  Code  Prac.  §  606,  subsec.  8. 
providing  that  a  party  may  be  examined  as  it 
under  cross-examination  by  the  adverse  party, 
either  orally  or  by  deposition  as  any  other  wit- 
ness ;  and  it  is  not  enongh  that  plaintiff  ap- 
pears at  the  trial,  testifies,  and  subjects  himself 
to  cross-examination. 

2.  CoNTiNUANcs— Taking  Depositions. 

The  right  being  given  defendant,  by  Civ. 
Code  Prac.  i  537,  to  begin  taking  depositions 
immediately  after  filing  bis  answer,  his  motion 
for  continuance  till  such  time  as  he  could  take 
piaiatifTs  deposition  (which  he  had  a  right  to 
take,  but  which  plaintiff  had  refused  to  give), 
and  the  deposition  of  witnesses  to  rebut  his  tes- 
timony, should  have  been  granted;  the  answer 
having  then  been  filed. 

fEd.  Note. — For  cases  in  iioint  see  Cent.  Dift 
vol.  10,  Continuance,  SS  38,  39.] 
8.  Damages— EvinENCE— Mental  Anguish. 

The  right  to  recover  for  mental  anguish 
being  limited  to  cases  of  tbe  nearest  relation- 
ship, plaintiff  may  merely  show  such  relation- 
ship, and  the  anguish  is  inferred ;  and.  where 
by  delay  in  delivering  a  telegram  he  reached  his 
mother  after  her  death,  while,  had  the  telegram 
been  delivered  promptly,  he  would  have  ar- 
rived two  hours  before  the  time  she  died,  he 
may  not,  as  bearing  on  his  anguish,  show  that 
he,  with  another  doctor,  who  attended  her  at 
the  time  of  her  death,  had  treated  her  frequent- 
ly l>efore,  and  that  she  had  yielded  to  such 
treatment,  and  quickly  recovered,  or  that  she 
was  depressed  when  she  heard  he  had  not  ar- 
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rived,  and  that  this  bad  a  tendency  to  hasten 
her  death. 

Appeal  trom  Circuit  Court,  Rockcastle 
County. 

"To  be  ofiSdally  reported." 

Action  by  J.  M.  WUllams  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff.  Defendant  appeals.  Reversed 
and  remanded  for  new  trial. 

Richards  &  Ronalds,  Geo.  H.  Fearons,  J. 
W.  Brown,  and  J.  W.  Alcorn,  for  appellant 
Bethurum  &  Bethurum,  for  appellee. 

CLAY,  C.  On  February  1,  1906,  about  9 
o'clock  In  the  evening,  W.  J.  Sparks  sent 
the  following  message  from  Mt.  Vernon  to 
appellant,  J.  M.  Williams,  654  Fourth  street, 
Louisville,  Ky. :  "Lovell  says  you  had  better 
come.  Mamma  no  better.  [Signed]  W.  J. 
Sparks."  This  telegram  reached  the  Western 
Union  office  In  Louisville  at  10:56  p.  m.  It 
was  not  delivered  until  shortly  after  8  o'clock 
the  next  morning— too  late  for  appellee  to 
take  the  morning  train  for  bis  mother's  home. 
Had  he  taken  this  train,  he  would  have 
reached  Mt.  Vernon  at  1 :24  p.  m.  His  moth- 
er died  at  3:30  p.  m.  Appellee  instituted 
this  action  to  recover  damages  for  his  mental 
anguish  resulting  from  the  failure  of  appel- 
lant to  deliver  the  telegram  to  him  in  time 
to  enable  him  to  reach  his  mother's  bedside 
before  her  death.  Appellant  answered,  deny- 
ing negligence  on  its  part,  and  pleading  con- 
tributory negligence  on  the  part  of  appellee. 
According  to  the  testimony  for  appellant.  Its 
night  delivery  clerk  made  an  effort  to  call 
appellee  over  both  telephones  Immediately 
upon  receiving  the  telegram.  Being  unable 
to  reach  him,  a  messenger  boy  proceeded  to 
664  Fourth  street  After  considerable  search, 
he  found  appellee's  office.  There  was  no  one 
there,  and  he  left  a  note  stating  that  the 
Western  Union  had  a  telegram  for  Dr.  J.  M. 
Williams.  According  to  the  teistlmony  for  ap- 
pellee, he  had  a  telephone  connection  In  his 
sleeping  apartments,  which  were  Inunedlate- 
ly  over  his  office,  which  rang  whenever  his 
office  was  called.  He  was  In  his  apartments 
at  the  time  it  Is  alleged  the  boy  attempted  to 
deliver  the  message,  and  also  at  the  time  ap- 
pellant claims  to  have  called  him  over  the 
phone,  and  he  heard  no  call  of  any  kind. 
When  he  received  the  message  the  next 
morning  a  little  after  8  o'clock,  it  was  then 
too  late  for  him  to  take  the  8:10  train  for 
the  home  of  his  mother.  The  Jury  awarded 
appellee  damages  in  the  sum  of  $750.  A  new 
trial  was  refused,  and  the  telegraph  company 
prosecutes  this  appeal. 

The  case  was  assigned  to  the  27th  day  of 
September,  1907,  for  trial.  On  the  24th  day 
of  September  the  defendant  tendered  a  mo- 
tion for  an  order  to  require  the  plaintiff  to 
give  his  deposition,  as  provided  by  subsection 
8  of  section  606  of  the  Code  of  Practice,  and 
to  continue  the  case  until  such  time  as  ap- 
pellant could  take  the  deposition  of  plaintiff, 
and  summon  or  take  the  deposition  of  wit- 


nesses to  rebut  such  portions  of  his  testimony 
as  it  should  desire.  In  support  of  said  mo- 
tion, appellant  filed  the  following  affidavit, 
which  was  sworn  to  by  Its  attorney,  A.  Q. 
Ronald :  "Affiant,  A.  Q.  Ronald,  says  that  he 
is  one  of  the  attorneys  for  the  defendant 
herein ;  that  on  the  19th  day  of  September, 
1007,  plaintiff.  Dr.  J.  M.  Williams,  and  his 
attorney,  Mr.  Herman  Nettleroth,  were  pres- 
ent at  the  office  of  the  clerk  of  the  District 
Court  of  the  United  States  for  the  Western 
District  of  Kentucky  for  the  purpose  of  tak- 
ing the  deposition  of  certain  witnesses  on  be- 
half of  the  defendant  herein;  that  while 
plaintiff  and  his  counsel  were  thus  present, 
the  defendant  as  Its  attorney,  called  the 
plaintiff  as  a  witness  for  the  purpose  of  ex- 
amining Bald  plaintiff,  as  provided  under  sub- 
section 8  of  section  606  of  the  Kentucky 
Code  of  Practice;  that  the  plaintiff  declined 
and  refused  to  testify  or  to  answer  any  ques- 
tions that  might  have  been  put  to  him  by 
this  affiant  as  attorney  aforesaid,  and  on  ad- 
vice of  his  counsel  left  the  room.  Affiant 
says  that  be  thereafter,  on  said  day,  caused 
a  subpoena  to  be  Issued  by  an  officer  duly 
authorized  to  issue  same,  summoning  plaintiff 
to  appear  as  a  witness  to  testify  In  this 
cause,  as  provided  In  subsection  8  of  section 
C06  of  the  Kentucky  Code  of  Practice  at  the 
office  of  Clarence  E.  Walker,  Louisville  Trust 
Building,  Louisville,  Ky.,  on  the  21st  day  of 
September,  1907  at  3  o'clock  In  the  afternoon, 
and  that  said  subpoena  was  duly  served  up- 
on said  plaintiff  and  also  a  notice  that  bis 
deposition  would  be  taken  as  aforesaid ;  that 
the  plaintiff  and  his  counsel  did  appear  at 
the  office  of  said  Clarence  E.  Walker  notary 
public,  at  the  time  and  place  named  In  said 
subpcena,  but  that  this  plaintiff  declined  and 
refused  to  give  his  deposition,  and,  upon  the 
advice  of  bis  counsel,  declined  and  refused 
to  answer  any  questions  which  might  have 
been  put  to  him  by  affiant  as  attorney  afore- 
said. Affiant  says  that  this  action  has  been 
Instituted  In  a  court  which  sits  more  than 
100  miles  distant  from  the  place  where  the 
occurrences  which  are  made  the  basis  of  the 
suit  transpired;  that  the  only  woy  to  rebut 
any  claim  or  statement  that  may  be  made  by 
the  plaintiff  is  to  bring  Its  witnesses  to  tbe 
place  where  the  court  is  held  or  to  take  their 
depositions;  that  neither  the  defendant  nor 
affiant  nor  any  of  Its  counsel  have  any  knowl- 
edge or  information  as  to  what  statement 
or  claims  wUl  be  made  by  the  plaintiff,  and 
do  not  know  the  witnesses  whose  depositions 
It  will  be  necessary  or  take  or  to  have  pres- 
ent as  witnesses.  Affiant  says  that  defendant 
cannot  properly  prepare  this  case  for  trial  or 
cannot  properly  prepare  Its  defense  wlthoat 
taking  the  deposition  of  plaintiff,  as  provid- 
ed for  In  tbe  section  of  the  Code  of  Practice 
above  referred  to;  that,  under  said  section, 
it  has  the  right  to  take  the  deposition  of 
plaintiff  in  order  that  It  may  know  what 
evidence  it  has  to  rebut,  and  what  witneases 
to  call;   that,  after  plaintiff  gives  bla  testl- 
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mony  on  the  witness  stand  at  the  trial  of 
this  cause,  there  will  not  be  sufficient  time 
for  it  to  secure  the  attendance  of  the  wit- 
nesses who  would  rebut  same,  or  take  their 
<depo8ltlons.  Affiant  says  that  this  motion  is 
not  made  for  the  purpose  of  delay,  but  only 
that  it  may  be  placed  In  a  position  where  It 
can  properly  prepare  Its  defense;  that,  un- 
less It  Is  given  an  opportunity  to  examine 
plaintiff  and  be  Is  required  to  submit  to  said 
examination,  this  defendant  will  be  deprived 
of  a  substantial  right;  that  it  cannot  safely 
go  to  trial  without  the  exercise  of  the  right 
of  examination  of  plaintiff  granted  to  it  by 
the  Code  of  Practice,  and  without  the  oppor- 
tunity of  procuring  witnesses  to  rebut  the 
testimony  If  It  should  so  desire.  Affiant  says 
that,  had  said  plaintiff  submitted  to  an  ex- 
amination or  given  his  testimony  upon  either 
■of  the  occasions  upon  which  he  was  called 
as  a  witness  by  the  defendant,  It  would  have 
had  sufficient  time  to  rebut  bis  testimony  If 
It  so  desired,  and  would  have  been  ready  to 
go  to  trial." 

The  court  refused  to  allow  either  the  mo- 
tion or  the  affidavit  to  be  filed,  but  passed  the 
matter  to  the  day  upon  which  the  case  was 
set  for  trial.  On  said  day  the  court  allowed 
the  motion  and  affidavit  to  be  filed,  but  over- 
ruled the  motion,  to  which  ruling  the  defend- 
ant excepted.  The  case  then  proceeded  to 
trial.  At  the  conclusion  of  the  testimony  of 
appellee  In  chief  as  a  witness  in  his  own  be- 
half, appellant  avowed  that  it  was  taken  by 
surprise  by  the  testimony  of  appellee  to  the 
effect  that  the  telephone  in  his  office  was  at 
all  times  connected  by  wire  with  the  telephone 
in  bis  sleeping  apartments,  and  that,  when 
the  telephone  In  his  office  was  rung,  the  tele- 
phone in  his  sleeping  apartments  was  also 
rung  for  the  same  call;  also,  by  the  state- 
ment that  the  rule  of  the  railroad  company 
was  that  It  would  not  postpone  the  departure 
of  its  trains  except  to  await  the  coming  in 
of  a  connecting  train.  Appellant  further 
avowed  that  it  could  introduce  testimony  to 
rebut  the  statements  made  by  appellee,  but 
was  then  unable  to  do  so  because  the  wit- 
nesses it  required  for  that  purpose  lived  so 
far  away  that  their  presence  could  not  be 
obtained  or  their  depositions  taken.  Appel- 
lant thereupon  moved  the  court  to  set  aside 
the  swearing  of  the  Jury,  and  continue  the 
case  or  postpone  the  trial  until  such  reason- 
able time  as  would  give  appellant  an  oppor- 
tunity to  take  the  depositions  of  said  wit- 
nesses, all  of  whom  it  alleged  resided  In  the 
city  of  Louisville.  This  motion  the  court 
overruled,  and  appellant  excepted. 

In  support  of  its  contention  that  the  trial 
«ourt  erred  in  falling  to  grant  it  a  continu- 
ance when  it  was  made  known  to  the  court 
that  appellee  had  declined  to  give  his  deposi- 
tion, appellant  relies  upon  subsection  8  of  sec- 
tion 606  of  the  Civil  Code  of  Practice.  This 
flection  is  as  follows:  "A  party  may  be  ex- 
amined as  if  under  cross-examination  at  the 
instance  of  the  adverse  party,  either  orally 


or  by  deposition  as  any  other  witness;  but 
the  party  calling  for  such  examination  shall 
not  be  concluded  thereby,  but  may  rebut  it  by 
counter  testimony."  It  is  insisted  by  counsel 
for  appellee  that  the  only  purpose  of  this 
provision  is  to  enable  one  party  to  get  the 
benefit  of  the  testimony  of  the  adverse  party 
at  the  trial;  that,  therefore,  if  the  adverse 
party  whose  deposition  the  other  party  sought 
to  take  actually  appears  at  the  trial  and 
testifies,  and  subjects  himself  to  cros.s-exam- 
Inatlon,  the  party  seeking  his  deposition  can- 
not complain  because  he  failed  to  take  it. 
While  this  view  appears  plausible,  the  Code 
Itself  does  not  place  any  such  restriction  upon 
the  right  of  one  taking  the  deposition  of  the 
adverse  party.  It  gives  to  one  party  the  ab- 
solute right  to  take  the  deposition  of  the 
adverse  party  as  that  of  any  other  witness. 
It  appears  that  appellee,  whose  deposition 
it  was  sought  to  take,  lived  more  than  20 
miles  from  the  county  seat  where  the  trial 
was  to  take  place,  and,  in  addition  to  this, 
he  was  a  practicing  physician.  If,  then,  he 
were  a  witness  other  than  the  plaintiff  In  the 
case,  appellant  would  have  had  the  right  to 
take  his  deposition.  That  being  the  case,  it 
necessarily  follows  that  under  subsection  8  of 
section  606  appellant  had  the  right  to  take 
his  deposition.  It  Is  earnestly  Insisted  that 
the  right  given  by  subsection  8  of  section  606, 
if  interpreted  according  to  the  contention  of 
appellant.  Is  liable  to  great  abuse;  that  It 
win  enable  the  party  to  find  out  his  oppo- 
nent's evidence  in  advance  of  the  trial.  As, 
however,  the  right  Is  given  to  each  party, 
they  win  both  be  upon  terms  of  equality; 
and,  as  It  Is  to  be  presumed  that  neither  will 
offer  any  evidence  other  than  the  exact  facts 
and  truth  of  the  case,  we  do  not  see  bow  ei- 
ther could  be  prejudiced.  By  section  537  of 
the  Code  the  right  is  given  to  a  defendant 
to  begin  taking  depositions  Immediately  after 
filing  hUi  answer.  Appellant's  answer  bad 
been  filed  when  It  made  the  motion  for  a 
continuance  on  the  ground  that  appellee  had 
declined  to  give  his  deposition.  Appellant 
had  the  right  to  take  appellee's  deposition. 
This  right  was  denied  to  it.  We  therefore 
think  the  court  should,  under  the  circum- 
stances, have  continued  the  case,  and  its 
failure  so  to  do  was  prejudicial  error. 

Appellant  also  Insists  that  the  trial  court 
erred  in  permitting  appellee  to  testify  to  the 
fact  that  he.  In  conjunction  with  Dr.  Lovell, 
a  physician  who  attended  his  mother  at  the 
time  of  her  death,  had  treated  bis  mother 
frequently  before,  and  that  she  yielded  to 
such  treatment  and  speedily  recovered ;  also, 
that  the  court  erred  in  permitting  Dr.  Lovell 
to  testify  to  the  fact  that  appellee's  mother 
was  disappointed  and  depressed  when  she 
heard  that  her  son  had  not  arrived  on  the 
train,  and  that  this  disappointment  and  con- 
sequent depression  tiad  a  tendoicy  to  hasten 
her  death.  Counsel  for  appellee  Insist  that 
such  evidence  was  admissible  as  bearing  upon 
api>ellee'B  mental  anguish,  for  his  grief  would 
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be  all  tbe  greater  because  of  his  Inability 
to  give  his  mother  the  treatment  that  bad 
previously  brought  about  her  recovery,  and 
because  of  the  fact  that  she  was  depressed 
by  reason  of  his  failure  to  arrive  In  time  to 
see  her.  In  our  opinion,  however,  tbe  effect 
of  appellee's  testimony  would  be  to  lead  the 
Jury  to  the  conclusion  that  the  telegraph 
company  was  In  a  sense  responsible  for  the 
death  of  appellee's  mother  because  of  bis 
failure  to  get  there  and  give  ber  tbe  treat- 
ment that  bad  formerly  resulted  In  her  re- 
covery, while  to  admit  the  testimony  of  Dr. 
liOvell  would,  in  effect,  permit  a  recovery  for 
the  mother's  anguish,  Instead  of  the  son's. 
This  Is  one  of  the  few  courts  giving  the  right 
of  recovery  in  cases  of  mental  anguish.  We 
have  restricted  this  to  cases  of  tbe  nearest 
degree  of  relationship.  The  ground  of  this 
restriction  is  that  there  is  a  natural  mental 
anguish  resulting  from  a  failure  to  arrive 
at  the  bedside  of  a  dying  relative  or  the  fail- 
ure to  attend  the  funeral  of  such  relative. 
The  law  naturally  concludes  that  mental  an- 
guish in  case  of  such  relationship  wlU  neces- 
sarily follow.  If  testimony  of  the  kind  given 
above  were  admissible,  there  would  be  no  rea- 
son for  restricting  a  recovery  to  cases  of  tbe 
nearest  degree  of  relationship,  for  friends 
could  frequently '  prove  greater  mental  an- 
guish than  could  a  parent  or  son.  Again,  if 
such  testimony  were  admissible,  a  son  might 
prove  that  the  relationship  between  him  and 
his  mother  was  more  tender  than  that  which 
usually  exists  between  mother  and  son.  He 
might  go  Into  matters  of  sentiment  and  love 
which  it  would  be  Impossible  for  tbe  defend- 
ant in  any  way  to  rebut.  We  thlnli  that  In 
cases  of  this  tclnd  the  party  suing  should  be 
confined  to  a  statement  of  tbe  mere  facts  of 
mental  anguish,  and  should  not  be  permitted 
to  Introduce  testimony  of  the  nature  referred 
to  for  the  mere  purpose  of  harrowing  the  feel- 
ings of  tbe  Jury,  and  Increasing  the  size  of 
the  verdict  Upon  the  next  trial  the  court 
will  exclude  such  testimony. 

For  the  reasons  given,  the  Judgment  is  re- 
versed and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 


CORNELISON  v.  MILLION. 

(Court  of  Appeals  of  Kentuclty.    Oct  2,  1908.) 

Judges— OUA.BDIA.N  and  Wabd — Setileicents 
— Liability  of  County  Judoe. 

Ky.  St.  1903,  ;S  1065,  1068,  providing  that 
a  county  judge  shall  every  two  years  require 
fiduciaries  to  settle  their  accounts,  and  at  least 
once  in  each  year  inquire  into  tbe  solvency  of 
the  sureties  of  each  fiduciary,  etc,  are  manda- 
tory ;  and  a  counQr  Judge,  acting  as  such  from 
December,  1899,  ontil  Januaiv,  1902,  cannot  ex- 
cuse Donperf  omiance  of  such  duties  on  tbe  ground 
that  the  last  settlement  made  by  a  guardian  was 
in  1SS9,  for,  when  the  record  showed  the  ap- 
pointment of  a  guardian  and  bis  settlement 
showing  that  he  had  in  his  hands  money  due  the 
ward,  it  became  the  duty  of  the  county  judge 
to  perform  the  statutory  duties. 


Appeal  from  Circuit  Court  Madison  County. 

"To  be  ofliclally  reported." 

Action  by  Pal  Comellson  against  B.  0.  Mil- 
lion. From  a  judgment  of  dismlBsal,  plaintiff 
appeals.    Reversed. 

Grant  E.  Lilly,  for  appellant  W.  S.  Mober- 
ly,  for  appellee. 

CARROLL^  J.  In  1887  J.  W.  Bales  was  ap- 
pointed by  tbe  Madison  county  court  as 
guardian  of  the  appellant  and  executed  a 
bond,  with  Socrates  Maupln  as  bis  surety. 
In  February,  1889,  Bales  made  a  settlement 
of  bis  accounts  as  guardian,  which  was  put  to- 
record  In  the  proper  office.  Again  In  January, 
1802,  be  made  a  settlement  showing  a  balance 
of  some  $400  due  bis  ward.  Afterwards  Cor- 
nellson  brought  suit  against  bis  guardian  on 
the  bond 'to  recover  tbe  amount  due  him  on 
the  settlement,  and  obtained  Judgment  upon 
which  execution  issued  and  was  returned 
"No  property  found."  Thereupon  Comellson 
brought  this  action  against  Cbenault,  Bur- 
nam,  Sullivan,  Turpin,  and  appellee,  Million, 
who  were  Judges  of  the  Madison  county  court 
at  different  times  from  1887  to  1905.  The 
action  was  dismissed  or  filed  away,  with 
leave,  as  to  all  of  the  defendants  except  tbe 
appellee,  Million.  So  that  tbe  only  Questions 
before  us  are  whether  or  not  the  petition 
stated  a  cause  of  action  as  against  appellee. 
Million,  and  whether  or  not  his  answer  pre- 
sented a  defense. 

It  is  in  effect  alleged  that  Million  was  elect- 
ed county  Judge,  and  acted  as  such  from  De- 
cember, 1899,  until  January,  1902;  that  he 
did  not  during  that  time  make  any  inquiry 
into  tbe  solvency  of  Bales  or  bis  surety,  and 
that  if  be  bad  made  reasonable  inquiry  as  to 
their  solvency  he  would  have  discovered  that 
they  were  in  failing  circumstances  and  in 
debt  in  excess  of  tbe  reasonable  value  of  their 
property;  and  if  be  had  required  tbe  guard- 
ian to  make  a  settlement  or  bad  inquired  into 
the  solvency  of  the  surety,  the  condition  of 
their  affairs  would  have  been  disclosed,  and 
tbe  rights  of  tbe  ward  protected,  and  his  es- 
tate saved  from  loss;  but  by  reason  of  the 
negligence  of  Million  in  failing  to  inquire  in- 
to tbe  solvency  of  the  guardian  and  his  sure- 
ty, and  in  failing  to  require  the  guardian  to 
make  a  settlement,  the  whole  of  the  amount 
due  the  ward  has  been  lost  In  bis  answer 
Million  admitted  that  during  tbe  time  he  was 
Judge  be  did  not  make  any  inquiry  into  the 
solvency  of  the  guardian.  Bales,  or  his  surety, 
or  require  any  settlement,  and  attempts  to 
excuse  himself  from  discharging  this  duty 
upon  the  ground  that  the  only  settlement 
Bales  made  as  guardian  previous  to  his  as- 
suming the  office  of  county  Judge  In  1899  was 
made  in  1889;  that  he  had  no  knowledge  or 
Information  that  Comellson  had  a  guardian, 
or  that  Bales  had  ever  qualified  as  his  guard- 
ian; that  when  he  became  county  Judge  be 
examined  tbe  guardian  settlement  books  In 
the  clerk's  office  of  bis  court  for  the  purpose 
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of  ascertaining  what  guardlaiui  had  made 
settlements  wltbln  tbe  two  years  preceding 
bis  Induction  Into  office ;  that,  not  finding  any 
settlement  made  by  Bales,  or  any  record  In 
the  settlement  book  concerning  his  guardian- 
ship within  the  two  years,  he  had  no  notice 
that  Bales  was  then  or  had  ever  been  a 
guardian.  It  Is  admitted  in  the  record  that 
the  last  settlement,  and,  indeed,  the  only  one 
prior  to  the  time  Million  became  county 
judge,  made  by  Bales,  was  In  1889.  If  Judge 
Million  had  examined  the  records  of  the  coun- 
ty court  as  far  baclc  as  1889,  he  would  have 
dlBCOvered  that  Bales  made  a  settlement 
showing  a  balance  of  some  $400  in  his  hands. 
Tbe  argument  of  counsel  for  appellee  Is 
that,  as  the  statute  requires  county  judges 
to  make  settlements  with  guardians  every  two 
years,  which  are  recorded,  each  county  judge 
may  presume  that  his  predecessors'  have 
performed  their  duties  under  tbe  statute,  and 
is  not  required  to  examine  the  records  further 
back  than  two  years  preceding  his  induction 
into  office  for  the  purpose  of  ascertaining 
what  guardians  are  delinquent  We  cannot 
agree  in  this  construction  of  the  statutory 
duties  of  a  county  judge  In  respect  to  guard- 
ians. Section  1065  provides  that  the  county 
judge  "shall  when  called  on  by  a  fiduciary 
settle  his  accounts,  and  ediall  once  in  each 
two  years,  require  all  fiduciaries  to  settle 
their  accounts,  unless  there  is  an  action  pend- 
ing in  the  circuit  court  for  such  settlement." 
And  section  1068  provides  that  "it  shall  be 
the  duty  of  the  county  judge  at  least  once  in 
each  year  to  carefully  inquire  Into  the  sol- 
vency of  all  the  sureties  upon  the  bond  of 
each  fiduciary;  and  if  upbn  such  inquiry 
there  is  reasonable  grounds  to  believe  that 
any  bond  Is  not  amply  suffleient  to  protect 
from  all  loss  to  those  interested,  he  shall  at 
once  give  notice  to  such  fiduciary  that  a  new 
bond  or  additional  surety  on  the  old  one  is 
required,  and  upon  the  failure  of  the  fidu- 
ciary to  give  said  bond  or  surety  within  a 
reasonable  time  to  be  fixed  by  tbe  court,  he 
shall  be  removed."  These  statutes  are  man- 
datory. They  Impose  unconditionally  upon 
the  county  judge  certain  duties  that  he  must 
perform.  He  cannot  excuse  a  performance 
upon  the  ground  that  he  presumed  his  pred- 
ecessors in  office  did  their  duty.  Each  county 
judge  must  do  bis  duty  as  pointed  out  In  the 
statute,  without  reference  to  what  his  prede- 
cessor did,  or  whether  he  was  punctual  or 
careless  in  discharging  the  duties  of  his  office. 
Judge  Million  was  coimty  judge  of  Madison 
county  for  two  yeara  It  was  his  peremptory 
duty  to  at  least  once  in  each  of  those  years 
carefully  inquire  Into  the  solvency  of  the 
sureties  upon  the  bond  of  Bales  and  all  other 
fiduciaries  who  had  executed  bond  In  the 
county  court,  and  to  require  settlements  to  be 
made  in-  accordance  with  the  statute.  If  by 
bis  failure  to  perform  this  duty  the  ward's 
estate,  or  any  part  of  It,  was  lost,  the  ward 
may  recover  upon  the  bond  of  the  county 
Judge  the  amount  of  the  loss  so  sustained. 


It  Is  not  material  when  Bales  was  appointed, 
or  whether  he  made  any  settlement  within 
the  two  years  preceding  the  induction  into 
office  of  Judge  Million.  The  record  showed 
that  he  was  appointed  guardian,  and  in  the 
settlement  of  1889  that  he  had  In  his  band 
money  due  his  ward.  These  two  facts  made 
it  the  duty  of  Judge  Million  to  comply  with 
the  statute. 

As  suggested  by  counsel,  these  statutes  Im- 
pose upon  the  county  judge  duties  that  may, 
unless  great  care  and  diligence  is  exercised, 
involve  them  in  serious  loss.  But  the  law  is 
so  written,  and  it  has  been  so  construed,  and 
we  are  not  disposed  at  this  day  to  impair  the 
useful  purpose  of  the  statute  by  getting  away 
from  the  opinions  that  seem  to  us  do  no  more 
than  give  them  the  effect  Intended  by  their 
enactment  The  law  applicable  to  cases  of 
this  character  is  so  fully  and  clearly  settled 
in  Cosby  v.  Commonwealth,  91  Ky.  235,  15  S. 
W.  514,  and  Commonwealth  v.  Lee,  120  Ky. 
433,  86  S.  W.  990,  89  S.  W.  731,  that  it  is  un- 
necessary to  further  elaborate  it  in  this  opin- 
ion. As  the  case  went  off  on  the  pleadings, 
we  express  no  opinion  whatever  as  to  the 
llabililT  of  Million.  Whether  he  Is  liable  or 
not  will  depend  upon  the  facts  developed 
when  the  case  is  prepared  for  trial. 

The  judgment  of  the  lower  court  Is  revers- 
ed, with  directions  to  proceed  in  conformity 
with  this  opinion. 


STEELY  T.  COMMONWEALTH. 
(Conrt  of  Appeals  of  Kentucky.    Sept  30. 1908.) 

1.  Indictment  and  Infobmation— Parties  to 
Offenses— Pbinoifals—Aidebs  and  Abet- 
tors. 

One  indicted  as  principal  may  be  convict- 
ed on  a  showing  that  be  was  present  at  the 
time  of  the  commission  of  the  offense,  connsel- 
ing,  aiding,  or  assisting  the  perpetrator  thereof. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  |§  540- 
542.] 

2.  Obiminai,  Law— Trial— Ihstbuotions— Ap- 
plicability TO  Evidence. 

No  instruction  based  on  any  theory  not 
supported  by  the  evidence,  or  on  a  theory  op- 
posed to  tbe  evidence,  should  be  given. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |{  1980-1985.] 

3.  Same. 

Where  accused  was  charged  with  killing 
decedent  by  cutting  him,  and  the  proof  showed 
that  the  cutting  was  done  by  her  son,  instruc- 
tions based  on  the  idea  that  she  did  the  cut- 
ting should  not  be  given. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  $S  1980-1985.] 

4.  Homicide— iNffTEtroriONB  —  Self-Defenbe. 

Where  decedent  struck  accused,  knocking 
her  down,  and  she  called  to  her  son  to  cut  dece- 
dent, exclaiming  that  she  was  killed,  and  the 
son  did  so,  the  conrt  should  have  instructed 
that  if  the  son  cut  decedent,  from  which  wound 
he  died,  and  accused,  his  mother,  was  advising 
the  said  son  so  to  do,  yet  if  at  the  time  either 
the  accused  or  her  son  had  reasonable  grounds 
to  believe,  and  in  good  faith  did  believe,  that 
decedent  was  then  and  there  about  to  talie  her 
life,  or  inflict  great  bodily  harm,  the  son  had 
the  right  to  use  any  means  at  his  command 
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that  were  necessary,  or  to  him  apparently  necea- 
aary  to  protect  the  accused,  and  the  accused 
under  such  circumstances  had  the  right  to  ad- 
vise her  son  so  to  do,  and  was  not  guilty  on 
the  ground  of  self-defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dl(. 
vol.  28,  Homicide,  iS  G14-632.] 

5.  Same— Evidence— Deqbees  or  Homicide. 

Where  the  jury  believe  beyond  a  reasonable 
doubt  that  accused  has  been  proven  guilty  of  a 
homicide,  and  they  entertain  a  doubt  as  to  the 
degree  of  guilt,  they  must  give  her  the  bene- 
fit of  the  doubt,  and  find  hec  guilty  of  man- 
slaughter. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  g  517.] 

Appeal  from  Circuit  Court,  WWtley  Coun- 
ty. 

"To  be  officially  reported." 

Sarah  Steely  was  convicted  of  manslaugh- 
ter, and  she  appeals.  Reversed  and  remand- 
ed for  new  trial. 

R.  S.  Rose  and  J.  K.  Watklns,  for  appel- 
lant Jas.  Breatbitt,  Atty.  Gen.,  and  Tom  B. 
McGregor,  Asst  Atty.  Gen.,  for  tbe  Common- 
wealth. 

LASSIN6,  J.  Appellant  and  her  son, 
Granville  Steely,  were  indicted  for  the  mur- 
der of  Martin  B.  Snyder.  She  demanded  and 
was  given  a  separate  trial.  The  jury  having 
found  ber  guilty  and  fixed  her  punishment 
at  fire  years'  conflneuient  in  the  penitentiary, 
she  appeals,  and  seeks  to  reverse  the  Judg- 
ment predicated  on  that  verdict  on  several 
grounds,  the  principal  of  which,  however,  is 
that  the  court  did  not  properly  instruct  the 
Jury. 

The  facts  In  the  case,  as  developed  by  the 
teetimony  of  l>oth  the  commonwealth  and  the 
accused,  show  that  on  the  night  of  the  3d  of 
July,  1908,  appellant  was  living  with  her  hus- 
band and  two  sons,  about  12  and  16  years  of 
age,  respectively,  in  a  small  cottage  on  the 
bank  of  the  river  In  the  town  of  Williams- 
burg. Her  husband  was  not  at  home  on  that 
night,  and  a  short  time  before  midnight  the 
deceased,  accompanied  by  some  six  or  eight 
of  his  gentlemen  friends,  took  a  16-gallon 
keg  of  beer  to  the  home  of  appellant  for  the 
purpose  of  drinking  It.  The  keg  was  placed 
in  the  middle  room  on  the  floor,  and  tapped. 
Deceased  and  his  friends  and  appellant  and 
her  son  Granville  all  engaged  In  drinking. 
While  the  drinking  was  In  progress,  the  de- 
censed,  Granville  Steely,  and  others  of  the 
men  assembled  were  shooting  dice  tm  the 
floor  by  tlie  light  of  a  small  lamp.  Later  in 
the  night,  sometime  betwe<»n  1  and  2  o'clock, 
the  crowd  had  become  somewhat  boisterous, 
and  appellant  ordered  them  from  the  house. 
Depoased  took  offense  at  being  ordered  from 
the  house,  and  threatened  to  take  the  lamp, 
which  was  the  only  light,  away  with  him.  This 
threat  on  his  part  brought  on  a  wordy  war 
between  himself  and  npppllnnt,  In  which  she 
several  times  ordered  him  from  the  house. 
The  lamp' was  taken  from  the  floor  by  some 
one,  and,  In  being  lifted  up,  went  out.  In 
the  meantime  appellant  had  gotten  possession 


of  an  ax,  and  was  approaching  deceased  in 
a  threatening  manner  with  it,  when  one  of 
ber  guests  caught  hold  of  the  ax  so  as  to  pre- 
vent her  from  using  it,  and,  while  he  was  so 
holding  the  ax,  deceased  struck  appellant 
over  the  shoulder  and'  neck  with  the  lamp. 
This  blow  at  least  staggered  appellant,  and, 
according  to  the  weight  of  the  testimony, 
which  supports  her  contention,  knocked  her 
down.  She  immediately  exclaimed  that  she 
was  killed,  and  called  to  her  son  to  cut  de- 
ceased, and  he  was  stabbed  twice.  Just 
when  this  cutting  was  done,  or  whether  in 
the  house  or  outside,  is  not  clear,  for  it  was 
dark  in  the  house  at  the  time,  and  no  witness 
saw  deceased  cut,  though  Granville  Steely 
testified  that  he  cat  him  when  deceased  at- 
tacked his  mother.  From  the  eflfects  of  these 
wounds  there  inflicted  upon  deceased  he  died 
two  days  later. 

For  appellant  it  is  urged  that,  as  the  com- 
monwealth utterly  failed  to  show  that  she 
cut  or  stabbed  deceased,  the  Jury  should  have 
been  peremptorily  instructed  to  find  for  her 
at  the  conclusion  of  the  commonwealth's  tes- 
timony, and  certainly  it  should  have  been  so 
instructed  at  the  conclusion  of  all  of  the  tes- 
timony when  it  had  been  clearly  established 
that  the  cutting  was  done  by  Granville 
Steely.  This  contention  is  without  merit, 
however,  for  it  has  been  expressly  decided 
that,  although  one  is  indicted  as  a  principal, 
he  may  l>e  convicted  on  the  showing  that  he 
was  present  at  the  time  the  crime  was  com- 
mitted, counseling,  aiding,  advising,  or  as- 
sisting the  real  perpetrator  thereof.  In  the 
case  of  Evans  v.  Commonwealth,  12  S.  W. 
768,  709,  11  Ky.  Law  Rep.  573,  the  appellant 
was  Jointly  Indicted  with  others  charged 
with  the  crime  of  house  burning,  The  lower 
court  Instructed  the  Jury  that  if  the  burning 
was  done  by  either  of  the  persons  indicted 
with  appellant  and  lie  was  present  aiding 
or  abetting,  they  should  convict  him,  and  in 
passing  upon  the  correctness  of  this  instruc- 
tion upon  review  here  this  court  said :  "The 
Indictment  cliarges  the  accused  with  the 
burning.  It  does  not  speak  of  aiding  or  at>et- 
ting.  If,  however,  the  torch  was  applied  by 
a  codefendant  of  the  accused,  and  he  was 
then  present,  aiding  and  abetting,  he  was  un- 
der our  law  a  principal,  and  the  indictment 
therefore,  authorized  such  an  instruction." 
And  in  the  more  recent  case  of  Reed  v.  Com- 
monwealth, 100  S.  W.  866,  30  Ky.  Law  Rep. 
12]2,  the  same  principle  was  approved  In  a 
most  elaborate  and  exhaustive  opinion  by 
Judge  Settle. 

The  objection  to  the  instructions  given  is 
well  taken.  The  Instructions  in  every  case 
should  present  the  law  of  the  case  as  war- 
ranted by  the  particular  facts  proven.  No  in- 
struction should  be  given  based  upon  any  the- 
ory which  Is  not  supported  by  some  evidence, 
and  certainly  an  instruction  should  not  be 
given  upon  any  theory  where  all  of  the  evi- 
dence In  the  case  tends  to  show  tliat  the  con- 
verse is  true.    In  the  case  at  bar  appellant 
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was  charged  with  having  cut  and  stabbed  de- 
ceased, from  the  effects  of  which  he  died. 
There  was  not  a  particle  of  proof  offered 
which  tended  to  show  that  she  did  bo;  on 
the  contrary,  there  was  positive  proof  offered 
which  tended  to  show  that  the  cutting  was 
done  by  her  sou.  No  instruction,  therefore, 
should  have  been  given  based  upon  the  idea 
that  she  herself  did  the  cutting;  hence  in- 
structions 1  and  3  are  superfluous. 

The  instruction  on  self-defense  is  also  ob- 
jectionable, in  tliat  it  falls  to  submit  to  the 
Jury  the  Idea  that  if  at  the  time  he  did  the 
cutting  Granville  Steely  believed,  and  had 
reasonable  grounds  to  t>elleve,  that  either  he 
or  his  mother  were  in  danger  of  suffering 
death  or  some  great  bodily  liarm  at  the 
hands  of  deceased,  then  he  had  the  right  to 
use  such  means  as  seemed  necessary  under 
the  circumstances,  as  they  appeared  to  him, 
to  repel  such  threatened  l>odlIy  liarm  or  dan- 
ger to  himself  or  his  mother.  Certainly,  if 
the  conduct  of  deceased  at  ttiat  time  was 
such  as  to  Justify  Granville  Steely  in  the 
belief  that  deceased  was  then  about  to  in- 
flict upon  his  mother  or  himself  great  bodily 
barm,  he  should  go  acquit  on  the  ground  of 
self-defense,  and,  if  Granville  Steely  is  Justl- 
fled  and  excused  for  cutting  deceased,  appel- 
lant should  lilcewise  be  excused  for  having 
been  present  urging  and  advising  him  to  do 
80.  Upon  a  retrial  of  the  case.  If  the  evi- 
dence introduced  Is  substantially  the  same  as 
that  offered  upon  the  last  trial,  the  court  will 
give  the  following  instructions: 

**(1)  If  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  Granville  Stee- 
ly, in  Whitley  county,  Ky.,  before  the  flnding 
of  the  indictment  herein,  willfully,  felonious- 
ly, and  with  malice  aforethought,  and  not  in 
the  necessary,  or  to  him  apparently  neces- 
sary, defense  of  himself  or  his  mother,  with  a 
knife  or  dirk,  a  deadly  weapon,  cut,  stabbed, 
and  wounded  one  Martin  B.  Snyder,  from  the 
effects  of  which  cutting,  stabbing,  and  wound- 
ing the  said  Snyder  then  and  there  presently 
died,  and  if  you  further  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  at  the 
time  be  did  so  the  defendant  Sarah  Steely 
was  then  and  there  present,  willfully,  feloni- 
ously, and  with  malice  aforethought,  and  not 
in  her  necessary  or  to  her  apparently  neces- 
sary, self-defense,  counseling  and  advising 
the  said  Granville  Steely  to  do  said  cutting, 
stabbing,  and  wounding,  or  aiding  or  assist- 
ing the  said  Granville  Steely  in  doing  said 
cutting,  stabbing,  and  wounding,  then,  in  that 
event,  you  should  find  the  said  Sarah  Steely 
guilty,  as  charged  in  the  indictment,  and  fix 
her  punishment  at  confinement  in  the  state 
penitentiary  for  life,  or  at  death.  In  your  dis- 
cretion. 

"(2)  If  yon  believe  from  the  evidence  In 
this  case  beyond  a  reasonable  doubt  that 
Granville  Steely,  in  Whitley  county,  Ky.,  and 
before  the  flnding  of  the  indictment  herein, 
did  unlawfully,  willfully,  feloniously  in  sud- 
4en  affray,  or  In  sudden  heat  of  passion, 
112  8.W.-42 


without  previous  malice,  and  not  in  the  neces- 
sary, or  to  him  apparently  necessary,  defense 
of  himself  or  bis  mother,  cut,  stabbed,  and 
wounded  Martin  B.  Snyder  with  a  dirk  or 
knife,  a  deadly  weapon,  fr<»n  which  cutting, 
stabbing,  and  wounding  the  said  Snyder  then 
and  there  presently  died,  and  If  you  shall 
further  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  at  the  time  the  said 
Granville  Steely  so  cut,  stabbed,  and  wound- 
ed the  said  Martin  B.  Snyder  the  said  Sarah 
Steely  was  then  and  there  present,  unlawful- 
ly, willfully,  feloniously  in  sudden  affray,  or 
in  sudden  heat  of  passion,  and  not  in  her 
necessary,  or  to  her  apparently  necessary, 
self-defense,  counseling  and  advising  the  said 
Granville  Steely  to  do  the  said  cutting,  stab- 
bing, and  wounding,  or  aiding  or  assisting  the 
said  Granville  Steely  in  doing  said  cutting, 
stabbing,  and  wounding,  then  you  should 
find  the  said  Sarah  Steely  guilty  of  voluntary 
manslaughter,  and  fix  her  punishment  at  con- 
finement in  the  state  penitentiary  for  any 
length  of  time  not  less  than  two  years  nor 
more  than  twenty-one  years^  in  your  discre- 
tion. 

"(8)  Although  you  may  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  Sarah  Steely  has  been  proven  guil- 
ty, yet,  if  you  entertain  a  doubt  as  to  the  de- 
gree of  her  guilt,  you  should  give  her  the 
benefit  of  the  doubt,  and  find  her  guilty  of 
voluntary  manslaughter,  as  defined  in  in- 
struction No.  2. 

"(4)  Although  you  may  believe  from  the 
evidence  beyond  a  reasonable  doubt  that 
Granville  Steely  cut,  stabbed,  and  wounded 
Martin  B.  Snyder,  from  which  cutting,  stab- 
bing, and  wounding  he  then  and  there  pres- 
ently died,  and  that  the  defendant  Sarah 
Steely  was  then  and  there  present,  aiding, 
advising,  and  counseling  the  said  Granville 
Steely  to  cut,  stab,  and  wound  the  said  Sny- 
der, yet,  if  you  shall  further  believe  from 
the  evidence  that  at  the  time  the  said  Gran- 
ville Steely  so  cut,  stabbed,  and  wounded  the 
said  Snyder,  either  the  defendant,  Sarah 
Steely,  or  her  son,  Granville  Steely,  had  rea- 
sonable grounds  to  believe,  and  in  good  faith 
did  believe,  that  the  said  Snyder  was  then 
and  there  about  to  take  her  life  or  inflict 
upon  her  some  great  bodily  harm,  then  the 
said  Granville  Steely  had  the  right  to  use 
any  means  at  his  command  that  were  neces- 
sary, or  to  him  apparently  necessary,  to  pro- 
tect the  life  of  defendant  Sarah  Steely,  or  to 
ward  off  the  then  impending,  or  to  him  ap- 
parently Impending,  danger,  then  the  de- 
fendant, Sarah  Steely,  under  such  circum- 
stances, had  the  right  to  advise  and  counsel 
her  son  Granville  Steely  to  do  so,  and  you 
should  find  the  defendant  Sarah  Steely  'not 
guilty'  on  the  ground  of  self-defense  and  ap- 
parent necessity. 

"(5)  If,  upon  the  whole  case,  you  entertain 
a  reasonable  doubt  as  to  whether  or  not  the 
defendant  has  been  proven  guilty,  you  should 
flnd  her  "not  guilty.'  " 
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Certain  other  objections  are  made  by  coun- 
sel for  appellant  In  tbelr  brief;  but,  as  these 
qaestions  cannot  arise  on  another  trial,  we 
deem  it  unnecessary  to  consider  them. 

For  the  reasons  Indicated,  the  judgment  la 
reversed,  and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 


•  COMBS  et  al.  ▼.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept.  30, 1908.) 

1.  Indictment  and  Information— Variancb 
— Principals— Aiders  and  Abettors. 

One  charged  as  aider  and  abettor  to  a  mur- 
der may  be  convicted  as  a  principal. 

(Ed.  Note.— For  caseci  in  point,  see  Cent.  Dig, 
vol.  27,  Indictment  and  Information,  H  540- 
543] 

2.  Cbikinai,     Law  —  Principals  —  Instbuo- 

TIONS. 

The  court  on  the  trial  on  an  indictment 
charging  that  the  act  of  killing  was  committed 
by  defendant,  who  was  aided  and  abetted  by  a 
codefendant,  need  not  designate  either  of  them 
as  principal,  or  aider  and  abettor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  1S18-1820.] 

8.   Homicide— Self-Defense—Bvidbncb—Ih- 

btbuctions. 

Where  the  evidence  showed  that,  when  de- 
cedent was  shot,  he  was  pursuing  a  sister  of 
defendants,  whom  he  had  previously  attempted 
to  force  to  yield  to  his  desires,  an  instruction 
authorizing  an  acquittal  if  defendants  believed, 
or  had  reasonable  ground  to  believe,  that  at  the 
time  of  the  killing  accused  Was  attempting  to 
commit  an  assault  on  their  sister,  and  thev  be- 
lieved, and  had  reasonable  grounds  to  believe, 
that  the  assault  could  only  be  prevented  by  tak- 
ing his  life,  was  necessary  to  properly  submit 
the  issue  of  self-defense. 

FEd.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  26,  Homicide,  f  633.] 

4.  Same— "Mubdeb." 

Where  the  act  of  killing  another  is  done 
willfully,  feloniously,  and  with  malice  afore- 
thought, accused  is  guilty  of  murder. 

lEd.  Note.^For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  |  12. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4632-^637;    vol.  8,  pp.  7726-7727.J 

5.  Same— "Mansi-auohter." 

Where  the  act  of  killing  another  is  done  in 
sudden  heat  and  passion,  or  sudden  affray,  and 
without  previous  malice  and  not  in  necessary 
solf-dofense,  accused  is  guilty  of  manslaughter. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Homicide,  |  59. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4338^342 ;   vol.  8,  p.  7715.] 

6.  Same— Degree  of  Homicide. 

Where  the  jury  believe  beyond  a  reasonable 
doubt  that  accused  has  been  proven  guilty,  but 
have  a  reasonable  doubt  whether  he  has  been 
proven  guilty  of  murder  or  manslaughter,  they 
should  find  him  guilty  of  manslaughter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  $  517.] 

7.  Same— "WiixFni-." 

The  word  "willful"  in  an  instruction  de- 
claring that,  where  the  act  of  killing  another  is 
done  willfully,  feloniously,  and  with  malice 
aforethought,  accused  is  guilty  of  murder,  means 
intentional,  not  accidental. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7468-7481,  7835-7836.] 

8.  Same— "Malice  Aforethought." 

The  phrase  "malice  aforethought"  in  an  in- 
struction declaring  that,  where  the  act  of  kill- 


ing is  done  willfully,  feloniously,  and  with  mal- 
ice aforethought,  accused  is  guilty  of  murder, 
means  a  predetermination  to  do  the  act  of  kill- 
ing without  legal  excuse,  and  it  is  immaterial 
how  suddenly  or  recently  before  the  killing  such 
determination  was  formed. 

fEd.  Note.— For  other  definitions,  sen  Words 
and  Phrases,  vol.  5,  pp.  4304-4306;  vol.  8,  p. 
7715.] 

Appeal  from  Circuit  Court,  Breathitt  Coun- 
ty. 

"Not  to  be  ofiSclally  reported." 

John  Combs  and  another  were  convicted 
of  manslaughter,  and  they  appeal.  Reversed 
and  remanded  for  new  trial. 

Thos.  T.  Cope  and  Hazelrlgg,  Chenault  & 
Hazelrigg,  for  appellants.  Jas.  Breathitt, 
Atty.  Gea^  and  Theo.  B.  Blakey,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

CARROLL,  J.  This  appeal  la  prosecuted 
from  a  Judgment  of  the  Breathitt  circuit 
court  sentencing  each  of  the  appellants  to 
confinement  In  the  state  penitentiary  for  21 
years.  The  conviction  was  had  under  an  in- 
dictment charging  them  with  the  murder  of 
Thomas  Combs.  Three  grounds  for  reversal 
are  relied  on:  First,  that  the  verdict  Is  not 
auatained  by  the  evidence;  second,  that  the 
court  misinstructed  the  Jury,  and  failed  to 
give  the  whole  law  of  the  case;  and,  third, 
because  of  misconduct  on  the  part  of  one  of 
the  Jurors  during  the  trial.  The  Indictment 
averred  that  the  act  of  killing  was  commit- 
ted by  John  Combs,  who  was  aided,  abetted, 
and  encouraged  by  Henry  Combs.  There  is 
Bome  conflict  in  the  evidence  as  to  whether 
the  shot  that  killed  Thomas  Combe  was  fired 
by  Henry  or  John  Combs.  There  is,  however, 
no  dispute  that  It  waa  filed  by  one  of  them. 
A  witness  for  the  commonwealth  testifies 
that  John  Combs  did  the  shooting;  while 
both  Henry  and  John  aay  that  Henry  fired 
the  shot.  ,  Each  of  them  at  the  time  was 
armed  with  a  gun,  and  there  is  some  evidence 
conducing  to  show  that  the  appellants  said 
they  would  kill  Thomas  Combs  if  they  found 
him  at  tbelr  father's  house.  Appellant  Hen- 
ry Combs,  who  admits  the  shooting,  claims 
that  he  fired  to  prevent  Thomas  Combs  from 
killing  his  brother  John  and  to  protect  bis 
sister. 

The  facta  leading  up  to  the  homicide,  as  re- 
lated by  appellants  and  witnesses  in  their  be- 
half, are  substantially  as  follows:  On  Sun- 
day afternoon  the  deceased,  who  was  drunk 
and  also  had  a  Jug  of  whisky,  went  in  com- 
pany with  Frank  Clemmons  to  the  bouse  of 
his  cousin  Jerry  Combs,  the  father  of  appel- 
lants, and  remained  there  until  he  was  killed 
the  following  afternoon.  During  the  time 
the  deceased,  who  bore  the  reputation  of  be- 
ing a  quarrelsome  and  dangerous  man  when 
drinking,  was  noisy  and  troublesome,  and 
created  considerable  disturbance  in  the  Uttle 
house  where  Jerry  Combs  with  a  large  fam- 
ily lived.  He  made  several  Indecent  propro- 
sals  to  Mary,  the  daughter  of  Jerry  Combs, 
and  sought  on  more  than  one  occasion  to  corn- 
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pel  her  to  submit  to  bis  desire.  There  Is  al- 
so evidence  tbat  on  Monday  morning  he  for- 
cibly required  a  son  of  John  Combs,  who  was 
at  the  house,  to  drink  such  a  quantity  of 
whisky  that  it  made  the  little  boy  deathly 
sick.  When  this  happened,  Henry  Combs 
left  his  father's  house  and  went  to  the  home 
of  his  brother,  the  appellant  John  Combs, 
who  Uyed  about  four  miles  distant,  arriving 
there  at  noon  on  Monday.  After  relating  to 
John  the  conduct  of  the  deceased,  they  each 
procured  a  gun  and  went  to  the  house  of 
Jerry  Combs,  where  the  deceased  was.  They 
each  testify  that  as  they  approached  the 
house,  and  when  within  a  few  steps  of  the 
front  porch,  th^  saw  Mary  Combs  running 
out  of  the  front  door,  closely  followed  by  the 
deceased,  who  had  a  large  pistol  in  Us  hand; 
that,  when  he  saw  them,  he  stopped,  and, 
pointing  his  pistol  at  John  Combs,  endeavor- 
ed to  shoot  him,  but  the  pistol  failed  to  fire; 
that,  while  he  was  in  the  act  of  trying  to 
shoot  John,  Henry,  who  was  standing  back  of 
the  deceased,  shot  him  in  the  head,  killing 
lilm  instantly. 

The  first  ground  of  reversal  urged  Is  that 
Henry  could  not  be  convicted  as  principal  be- 
cause he  was  not  Indicted  as  such,  but  as  an 
alder  and  abettor,  and  that  John  could  not 
be  convicted  as  an  aider  and  abettor  because 
Henry  was  not  indicted  as  principal.  Nei- 
ther of  these  contentions  is  good.  Under  the 
indictment,  although  it  charges  John  as  the 
perpetrator  of  the  act  and  Henry  as  alder 
and  abettor,  both  were  equally  and  alike  guil- 
ty as  principals,  and  either  or  both  of  them 
might  be  convict^  as  such,  and  it  was  not 
necessary  that  the  court  in  the  instructions 
should  designate  either  of  them  as  principal 
or  alder  and  abettor.  This  question  is  fully 
considered  in  Reed  v.  Commonwealth,  100  S. 
W.  856,  30  Ky.  Law  Rep.  1212,  and  Sarah 
Steely  v.  Commonwealth  (decided  September 
30,  1008)  112  S.  W.  655,  and  It  Is  not  neces- 
sary to  devote  further  attention  to  it  here. 

A  technical  error  was  committed  in  in- 
struction No.  4,  but  the  serious  error  is  found 
in  the  failure  of  the  court  to  Instruct  the 
Jury  as  to  the  right  of  appellants  to  shoot 
and  kill  deceased  if  they  Ijelleved,  or  had  rea- 
sonable grounds  to  believe,  that  at  the  time 
he  was  attempting  to  commit  an  assault  up- 
on the  person  of  their  sister,  and  they  believ- 
ed, and  had  reasonable  grounds  to  believe, 
that  the  contemplated  assault  could  only  be 
prevented  by  taking  his  life.  There  is  evi- 
dence tending  to  show  that,  when  the  deceas- 
ed was  shot,  he  was  pursuing  Mary  Combs, 
whom  he  had  previously  attempted  to  force 
to  yield  to  his  lust,  and  this  evidence  author- 
ized an  instruction  submitting  this  feature 
of  the  case  to  the  jury.  The  appellants  had 
the  same  right  to  shoot  and  kill  deceased  to 
prevent  him  from  committing  an  assault  up- 
on the  person  of  their  sister  as  they  did  to 
prevent  him  from  doing  them  some  great 
bodily  b»rm.  Upon  another  trial  of  the  case. 
If  the  evidence  Is  similar  to  that  upon  the 


trial  from  which  this  appeal  is  prosecuted, 
the  court  should  give  to  the  Jury  the  follow- 
ing instructions: 

"(1)  If  the  Jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defend- 
ants, John  Combs  and  Henry  Combs,  or  ei- 
ther of  them,  both  of  them  being  present, 
aiding,  abetting,  and  assisting  each  other,  in 
Breathitt  county,  Ky.,  before  the  finding  of 
the  indictment,  willfully  and  feloniously  did 
then  and  there  kill  Thomas  Combs  by  shoot- 
ing him  with  a  gun  loaded  with  powder  and 
ball  or  other  hard  and  explosive  substances, 
when  it  was  not  necessary  or  apparently  nec- 
essary, as  defined  in  instruction  No.  4,  to 
protect  them  or  either  of  them  or  their  sis- 
ter Mary  Combs  from  immediate  danger  of 
death  or  great  bodily  barm,  or  the  person  of 
Mary  Combs  from  attempted  rape  by  deceas- 
ed, they  will  find  each  of  the  defendants  guilty. 
Guilty  of  murder  if  the  act  was  done  will- 
fully, feloniously,  and  with  malice  afore- 
thought; guilty  of  manslaughter  if  the  act 
was  done  in  sudden  heat  and  passion  or  sud- 
den affray,  and  without  previous  malice,  and 
not  In  the  defense  of  their  persons  or  the 
person  of  their  sister,  as  defined  In  instruc- 
tion No.  4.  If  the  Jury  find  the  defendants 
guilty  of  murder,  they  will  fix  their  punish- 
ment at  death  or  confinement  in  the  peniten- 
tiary for  life,  in  their  discretion.  If  the 
Jury  find  the  defendants  guilty  of  manslaugh- 
ter, they  will  fix  their  punishment  at  con- 
finement In  the  penitentiary  for  not  less  than 
two  nor  more  than  twenty-one  years. 

"(2)  If  the  Jury  believe  that  the  defendants 
have  been  proven  guilty  by  the  evidence  be- 
yond a  reasonable  doubt,  but  have  a  reason- 
able doubt  whether  they  have  been  proven 
guilty  of  murder  or  manslaughter,  they  should 
find  them  guilty  of  manslaughter,  and  fix 
their  punishment  as  described  in  instruction 
No.  1.  If  the  Jury  have  a  reasonable  ground 
of  the  defendants  having  been  proven  guilty, 
they  should  find  them  not  guilty. 

"(3)  The  Jury  may  find  either  of  the  de- 
fendants guilty  and  the  other  not  guilty ;  or 
they  may  find  both  of  them  guilty  or  both  of 
them  not  guilty. 

"(4)  If  the  Jury  believe  from  the  evidence 
that  the  defendants  or  either  of  them  believ- 
ed, and  had  reasonable  grounds  for  believing, 
that  at  the  time  the  deceased  was  shot  and 
killed  he  was  then  and  there  about  to  take 
the  life  or  Infilct  upon  them  or  either  of 
them  some  great  bodily  harm,  or  was  about 
to  take  the  life  or  infiict  some  great  bodily 
harm  upon  their  'sister,  or  take  forcibly  pos- 
session of  her  person  for  the  purpose  of  hav- 
ing carnal  knowledge  of  her,  and  there  ap- 
peared to  the  defendants  or  either  of  them, 
in  the  exercise  of  a  reasonable  Judgment,  no 
other  safe  way  to  avert  the  then  Impending 
danger,  or  to  the  defendants  or  either  of  them 
apparent  danger  to  themselves  or  either  of 
them  or  Mary  Combs,  but  to  shoot  and  kill 
deceased,  then  they,  or  either  of  them,  had 
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the  right  to  shoot  and  kill  him,  and  the  Jury 
should  acquit  them. 

"(5)  The  word  'willful'  as  used  In  these  in- 
structions means  Intentional,  not  accidental. 
The  phrase  'malice  aforethought'  means  a 
predetermination  to  do  the  act  of  killing 
without  legal  excuse,  and  It  Is  Immaterial 
how  suddenly  or  recently  before  the  killing 
such  determination  was  formed." 

The  Judgment  is  reversed,  with  directions 
for  a  new  trial  in  conformity  with  this  opin- 
ion. 


WBISINGER  et  al.  v.  SOUTHERN  RT.  00. 

IN  KENTUCKY. 
(Court  of  Appeals  of  Kentucky.    Oct.  6,  1908.) 

1.  Cabmebs— Tba.nspobta.tion  of  Live  Stock 
—Designation  of  Cabs. 

A  carrier's  duty  to  designate  the  car  in 
which  bogs  offered  for  shipment  shall  be  loaded 
is  not  sufficiently  performed  by  the  exercise  of 
ordinary  care. 

2.  Saue-^Misdibection. 

Where  a  shipper  is  directed  by  a  carrier's 
agent  to  load  hoga  in  the  wrong  car,  the  carrier 
is  responsible  for  such  damages  as  naturally  re- 
sult from  removal  of  the  hogs  required  by  the 
carrier;  but  if  the  shipper  loads  the  hogs  in 
the  wrong  car,  without  inquiry  from  the  car- 
rier's agent,  he  assumes  the  risk. 

TEd.  Note.— For  pases  in  point,  see  Cent.  Dig. 
ToL  9,  Carriers,  8  924.] 
.1.  Same— Pboximate  Cause— Instbuctions. 

Where  plaintiffs'  hog,  intended  for  ship- 
ment, was  loaded  in  the  wrong  car,  as  plaintifis 
alleged  by  misdirection  of  defendant's  agent,  and 
the  hog  died  as  the  alleeed  result  of  plaintiffs 
being  compelled  to  transfer  him  to  another  car, 
the  court,  in  an  action  for  the  death  of  the  hog, 
should  have  charged  that  if  he  was  in  such  con- 
dition that  he  would  have  died,  notwithstanding 
the  removal,  or  if  defendant's  agent  offered  to  let 
the  hog  remain  until  he  could  be  safely  remov- 
ed, or  if  plaintiffs  were  themselves  negligent  in 
not  loading  him  into  the  car  designated,  or  if 
his  death  resulted  from  the  careless  manner  in 
which  he  was  removed  and  thereafter  handled, 
plaintiffs  could  not  recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  i  924.] 

4.  Same- Evidence— lDENTnT._ 

In  an  action  against  a  carrier  for  death  of 
a  hog  alleged  to  have  been  caused  by  defend- 
ant's agent  in  requiring  his  removal  from  one 
car  to  another,  evidence  that  on  the  night  in 
question,  when  several  hogs  were  driven  to  the 
station  with  other8^  witness  heard  a  hoe  squeal- 
ing, was  inadmissible  to  support  defendant's 
claim  that  the  hog  was  very  hot  and  would  prob- 
ably have  died,  notwithstanding  his  removal, 
tmlcss  the  hog  that  squealed  was  identified  as 
that  in  question. 

Appeal  from  Circuit  Court,  Shelby  County. 

"To  be  officially  reported." 

Action  by  Harry  Welsinger  and  another 
against  the  Southern  Railway  Company  In 
Kentucky.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Reversed  and  remanded. 

Beard  &  Marshall  and  Mulr  Welsinger,  for 
appellants.    Willis  &  Todd,  for  appellee. 

CLAY,  0.  Appellants,  Harry  Welsinger 
and  son.  are  engaged  in  the  business  of  farm- 
ing and  stock-raising,  and  live  about  two 


miles  from  Shelbyvllle,  Ky.  On  August  7, 
1907,  they  contracted  with  appellee  to  fur- 
nish them  a  car  suitable  for  shipping  fine 
hogs  from  Shelbyville  to  Lexington,  Ky., 
where  they  were  to  be  exhibited  at  the  Blue 
Grass  Fair.  Appellants  had  six  hogs  which 
they  desired  to  ship,  and  arrangements  were 
made  by  which  these  hogs  were  to  be  placed 
in  the  same  car  in  which  one  Frank  Smith 
proposed  to  ship  his  hogs ;  appellants  to  have 
the  use  of  one  half  of  the  car,  and  Smith 
the  use  of  the  other  half.  On  August  10, 
1907,  about  8:30  p.  m.,  ai>pellant8'  six  bogs 
were  brought  to  appellee's  depot  In  Shelby- 
vllie  for  the  purpose  of  being  loaded  for  ship- 
ment to  Lexington.  Smith,  who  was  to  use 
the  other  half  of  the  car,  reached  the  deiKit 
shortly  before  the  employ^  of 'appellants. 
The  latter,  upon  arriving  at  the  depot,  went 
Immediately  to  appellee's  agent  for  the  pur- 
pose of  obtaining  directions  as  to  which  car 
the  hogs  should  be  loaded  In.  According  to 
the  testimony  for  appellants,  appellee's  agent 
designated  as  the  car  in  which  the  former's 
hogs  were  to  be  shipped  the  car  that  was  by 
Henry  Moxley's  car,  and  In  which  Smith  had 
already  loaded  his  hogs.  The  testimony  of 
appellee  is  to  the  effect  that  its  agent  stated 
to  appellants'  employes  that  their  car  was 
next  to  Moxley's  car,  that  he  had  shown  it 
to  Smith's  son,  and  that  they  would  probably 
find  him  at  that  car.  Appellants'  employ^ 
then  went  to  the  car  In  which  Smith  had 
been  loading  his  hogs,  and  proceeded  to  load 
their  hogs  in  the  same  car.  Shortly  there- 
after appellee's  agent  came  to  the  car  and 
notified  appellants'  employes  that  they  had 
loaded  their  hogs  in  the  «rong  car;  that  It 
would  be  necessary  for  them  to  unload  the 
hogs  and  place  them  in  the  car  which  had 
been  ordered  for  that  purpose.  Appellants' 
employes  stated  that  it  would  be  dangerous 
to  remove  the  hogs  at  that  time,  and  that 
they  would  only  do  so  at  the  risk  of  the  com- 
pany. Appellee's  agent  says  that  he  gave 
them  the  privilege  of  letting  the  hogs  remain 
In  the  car  in  which  they  had  been  placed. 
This  is  denied  by  appellants'  employ^,  who 
assert  that  they  were  required  to  remove 
them  at  the  time.  Among  the  six  bogs  which 
appellants'  employ^  brought  to  the  station 
for  shipment  was  one  fine,  large  boar  weigh- 
ing 600  or  700  pounds,  and  It  is  claimed  the 
agent  was  notified  that  the  removal  of  this 
boar  would  in  all  probability  result  in  his 
death.  The  hogs  were  then  unloaded  and 
moved  into  another  car.  Soon  thereafter  the 
boar  died. 

Appellants  instituted  this  action  for  the  val- 
ue of  the  hog,  which  the  petition  alleges  was 
$1,500,  claiming  that  Its  death  was  due  to  the 
negligence  and  carelessness  of  appellee,  its 
servants,  agents,  and  employfts.  Appellee 
denied  any  negligence  on  its  part,  and  also 
pleaded  contributory  negligence  on  the  part 
of  appellants.  The  Jury  returned  a  verdict 
In  favor  of  ai>i)ellee.  From  the  Judgment 
based  upon  that  verdict  the  appellants  ap- 
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peal.  Appellants  ask  a  reversal  upon  three 
grounds:  First,  the  verdict  was  contrary  to 
the  evidence;  second,  errors  in  Instructions; 
third,  the  admission  of  Incompetent  testi- 
mony. 

First.  In  view  of  the  fact  that  the  court 
has  determined  to  reverse  the  Judgment  on 
other  grounds.  It  will  he  unnecessary  to  set 
forth  the  evidence  at  length  for  the  purpose 
of  determining  whether  or  not  there  Is  any 
'merit  In  appellants'  first  contention. 

Second.  Appellants  asked  an  Instruction  to 
the  effect  that  It  was  the  duty  of  the  defend- 
ant to  designate  the  car  In  which  the  stock 
was  to  be  shipped,  and  if,  by  reason  of  the 
negligence  of  the  defendant,  the  stock  was 
loaded  In  the  wrong  car  and  had  to  be  un- 
loaded, and  that  such  unloading  and  reload- 
ing caused  the  death  of  the  hog,  the  Jury 
should  find  for  the  plaintiffs  the  reasonable, 
vendible  value  of  the  hog.  This  Instruction 
was  refused.  The  court  thereupon  Instruct- 
ed the  Jury  that  It  was  the  duty  of  the  de- 
fendant and  Its  agents  to  exercise  ordinary 
and  reasonable  care  under  all  the  facts  and 
circumstances  of  the  case  to  properly  indi- 
cate to  the  plaintiffs,  or  their  agents,  the  car 
In  which  the  hogs  were  to  be  loaded  for 
transportation  to  Lexington ;  that  It  was  also 
the  duty  of  plaintiffs,  or  their  agents,  on  the 
same  occasion,  to  exercise  ordinary  and  rea- 
sonable care  nnder  all  the  facts  and  circum- 
stances of  the  ease  to  ascertain,  before  pro- 
ceeding to  load  their  hogs,  the  proper  car  In 
which  the  same  should  be-  loaded  for  trans- 
portation to  Liexington,  and  to  exercise  ordi- 
nary and  reasonable  care  to  avoid  loading 
their  hogs  in  the  wrong  car;  that  If  the  Jury 
should  believe  from  the  evidence  that  the  de- 
fendant negligently  failed  to  discharge  the 
duties  required  of  It  In  the  Instructions,  and 
if  by  reason  of  any  such  negligence  on  its 
part  the  hogs  of  plaintiffs  were  loaded  In  the 
wrong  car,  so  that  the  removal  of  them  from 
the  wrong  car  became  or  was  necessary,  and 
should  further  believe  that  the  defendant,  or 
its  agent,  negligently  ordered  the  removal  of 
the  hogs,  at  a  time  or  In  a  manner  which.  In 
view  of  the  condition  of  plaintiffs'  hog  In 
question  in  this  case,  would  naturally  or  rea- 
sonably result  In  the  death  of  said  hog,  the 
Jury  should  find  for  plaintiffs,  unless  they 
believed  from  the  evidence  that  the  plaintiffs, 
or  their  agents,  were  themselves  guilty  of 
contributory  negligence.  Other  Instructions 
were  given,  which  are  not  complained  of. 

We  are  of  opinion  that  the  above  Instmc- 
tion  does  not  present  the  law  of  the  case. 
When  a  shipper  appears  at  the  station  of  a 
railroad  company  with  live  stock,  which  he 
intends  to  load  and  ship  In  the  latter's  cars, 
it  is  the  duty  of  the  railroad  company  to  des- 
ignate the  car  in  which  the  stock  should  be 
loaded.  It  does  not  perform  its  full  duty 
merely  by  using  ordinary  care.  If  the  ship- 
per, without  first  having  made  Inquiry  as  to 
the  car  in  which  his  stock  is  to  be  loaded, 
sboald  load  it  In  the  wrong  car,  be  would  do 


so,  of  course,  entirely  at  bis  own  risk;  but 
if  he  first  inquires  of  the  railroad  company, 
and  asks  that  the  proper  car  be  designated, 
and  the  latter  designates  the  wrong  car,  it 
is  liable  for  such  damages  as  naturally  result 
from  the  removal  made  necessary  by  the 
Improper  directions,  where  «uch  removal  Is 
required  by  the  company.  Upon  the  next 
trial,  the  court  will  instruct  the  Jury  as  fol- 
lows: 

"No.  1.  If  you  believe  from  the  evidence 
that  the  defendant,  or  its  agent,  designated 
the  car  in  which  Frank  Smith's  bogs  were 
loaded  as  the  car  in  which  plaintiffs  should 
load  their  hogs,  and  that  plaintiffs  did  load 
their  hogs  In  said  car,  and  that  the  defend-  ' 
ant,  or  its  agent,  required  plaintiffs  to  un- 
load the  hog  in  question  and  load  him  in  an- 
other car  at  a  time  when  it  was  not  reason- 
ably safe  to  do  so,  and  that  plaintiffs'  hog 
died  as  a  result  of  such  removal,  you  will 
find  for  plaintiffs  the  reasonable  market  val- 
ue of  the  bog  at  said  time,  unless  you  be- 
lieve that  plaintiffs  fbiled  to  use  ordinary 
care  in  removing  and  handling  said  hog,  and 
that  by  reason  thereof  the  death  of  the  hog 
resulted. 

"No.  2.  If,  however,  you  believe  that  plain- 
tiffs' hog  was  in  such  condition  that  he  would 
have  died  notwithstanding  such  removal,  or 
that  defendant's  agent  gave  plaintiffs  the 
privilege  of  letting  the  bog  remain  in  the  car 
in  which  it  was  first  loaded  until  it  could  be 
safely  removed,  or  that  the  defendant  did 
designate  the  proper  car  for  plaintiffs  to  load 
their  hog  in,  and  that  the  plaintiffs  were 
themselves  negligent  in  not  loading  their  hog 
in  the  car  so  designated,  or  that  the  hog's 
death  resulted  from  the  careless  and  negli- 
gent manner  In  which  It  was  removed  and 
thereafter  handled,  then,  in  any  one  of  these 
events,  you  will  find  for  the  defendant." 

Third.  Appellants  insist  that  the  court  err- 
ed In  permitting  one  J.  M.  Logan  to  testi- 
fy that  be  heard  a  bog  squealing  as  It  passed 
his  house  on  the  night  In  question.  The  pur- 
pose of  offering  this  testimony  was  to  show 
that  the  bog  was  very  hot  at  the  time,  and 
would  have  probably  died,  even  though  it 
had  not  been  loaded  in  one  car  and  subse- 
quently removed  to  another.  On  the  next 
trial  this-  evidence  should  not  be  admitted, 
unless  the  hog  that  squealed  is  sufficiently 
identified  as  that  belonging  to  appellants. 

For  the  reasons  given,  the  Judgment  Is  re- 
versed, and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 


BURROW  V.  MAXON. 
(Court  of  Appeals  of  Kentucky.     Oct.  2,  1908.^ 

1.  Appeal  and   Bbbob— Matters  Open   fob 

Review. 

There  belnR  no  motion  for  new  trial,  no 
separate  findings  of  law  and  fact,  and  no  bill 
of  exceptions,  the  only  question  open  for  review 
is  whether  the  pleadings  warrant  the  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i§  2867-2872.] 
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2.  Homestead— EXEMPTIOWB—POBOHASE  Arr- 
EB  Debt. 

One  does  not  purchase  land,  within  Ky. 
St.  1903,  i  1702,  providing  the  homestead  ex- 
emption shall  not  obtain  as  against  a  debt  ex- 
isting prior  to  purchase  of  the  land,  where  it  is 
given  him  in  settlement  of  his  contest  of  a 
will,  which,  it  successfully  prosecuted,  would 
have  given  him,«a8  heir  of  testator,  a  greater 
share  of  liis  estate. 

Appeal  from  Circuit  Court,  IfcCracken 
County. 

"To  be  ofDclally  reported." 

Action  by  D.  E.  Burrow  against  O.  W. 
Maxon.  Judgment  for  defendant.  PlaintifC 
appeals.    AfDrmed. 

Jas.  R.  Grogan,  for  appellant.  Campbell  & 
Campbell,  for  appellee. 

HOBSON,  J.  D.  E.  Burrow  had  a  debt 
against  O.  W.  Maxon,  which  was  created  be- 
tween the  years  1896  and  1902.  He  sued 
M'axon  upon  the  debt,  and  recovered  Judg- 
ment. Execution  was  issued  upon  the  judg- 
ment and  levied  upon  a  tract  of  land,  the 
property  of  Maxon.  The  land  was  sold,  and 
was  purchased  by  Burrow.  It  was  not  re- 
deemed, and  Burrow  instituted  this  proceed- 
ing by  motion  in  the  McCraclcen  circuit  court 
for  a  writ  of  possession.  By  his  answer 
Maxon  set  up  that  the  land  was  a  homestead, 
and  as  such  exempt  from  execution  sale. 
The  case  was  heard  by  the  court,  and  Judg- 
ment entered  in  favor  of  Maxon,  from  which 
Burrow  appeals. 

There  was  no  motion  for  a  new  trial  In  the 
circuit  court,  no  separate  finding  of  law  and 
facts,  and  no  bill  of  exceptions  was  filed. 
So  the  only  question  before  us  is:  Do  the 
pleadings  warrant  the  Judgment?  Maxon 
alleged  in  his  answer  that  the  tract  of  land 
was  of  value  less  than  $1,000;  that  it  was 
the  homestead  of  himself  and  family;  that 
he  was  a  bona  fide  housekeeper,  with  a  fam- 
ily, consisting  of  his  wife  and  four  infant 
children,  actually  residing  on  the  land  before 
the  creation  of  the  debt  and  continuously  to 
that  time;  that  his  father,  M.  Maxon,  had, 
many  years  before'the  creation  of  the  debt, 
made  him  a  parol  gift  of  the  land,  and  that 
he  had  then  settled  on  it;  that  after  his 
father's  death  his  sisters  by  way  of  com- 
promise had  made  him  a  conveyance  of  the 
land.  The  deed  from  his  sisters  was  filed  by 
him  with  his  answer.  It  was  executed  on 
October  8,  1905,  which  was  before  the  execu- 
tion was  levied  on  the  land,  and  after  the 
plaintifl's  debt  was  created.  The  deed  shows 
on  its  face  that  M.  Maxon  left  a  will,  which 
was  probated  in  the  county  court;  that  O. 
W.  Maxon  took  an  appeal  from  the  order  of 
the  county  court  admitting  the  will  to  pro- 
bate ;  and  while  the  appeal  was  pending,  and 
in  compromise  of  the  litigation,  his  sisters, 
who  were  the  other  children  of  M.  Maxon, 
made  him  a  deed  to  this  tract  of  land  and 
paid  him  $1,000,  in  consideration  of  which  he 
dismissed  the  suit  and  paid  the  cost.  The 
statute   provides  that   the   exemption   shall 


not  apply  "If  the  debt  or  llabUity  existed 
prior  to  the  purchase  of  the  land."  Ky.  St. 
1903,  i  1702.  The  question  then  arises:  Did 
O.  W.  Maxon  purchase  this  land  after  the 
creation  of  the  debt  to  Burrow? 

In  Jewell  v.  Clark's  Ex'r,  78  Ky.  398,  the 
court,  construing  the  statute,  said:  "The 
object  of  this  provision  was  to  prevent  debt- 
ors from  purchasing  homesteads  after  creat- 
ing debts  or  liabilities,  and  tbeu  claiming  the 
exemption  against  such  debts.  The  means 
with  which  a  homestead  was  piurchased 
might  be  the  very  means  to  whidi  the  cred- 
itor looked  for  payment,  and  gave  the  debtor 
the  credit  which  enabled  him  to  create  the 
debt ;  and  It  would  be  unjust  to  the  creditor 
to  allow  the  debtor,  by  thus  Investing  in  a 
homestead,  the  means  on  the  faith  of  which 
be  obtained  credit  to  defeat  the  collection  of 
the  debt.  But,  when  the  debtor  derives  title 
to  the  homestead  by  descent,  no  Injury  is 
done  to  the  crcKlltor  in  exempting  the  home- 
stead so  acquired^  The  means  upon  the  faith 
of  which  he  gave  credit  have  not  been  divert- 
ed, and  the  case  does  not,  therefore,  come 
within  the  reason  of  the  statute,  and  the 
rule  that  a  case  not  coming  within  the  rea- 
son of  a  remedial  statute  Is  not  aftected  by 
it  applies."  This  was  followed  in  Meador  v. 
Meador,  88  Ky.  217,  10  S.  W.  651,  and  In 
Spratt  V.  Allen,  106  Ky.  275,  60  S.  W.  270. 

Under  these. cases  it  is  plain  that  if  M. 
Maxon  had  left  no  will,  and  the  land  had 
been  set  apart  to  O.  W.  Maxon  In  the  divi- 
sion of  the  estate  between  him  and  bis 
sisters,  it  would  have  been  exempt  as  a 
homestead,  and  could  not  have  been  sub- 
jected to  the  Burrow  debt  Whether  M. 
Maxon  left  a  will  or  not  was  a  question 
at  issue  tn  the  litigation  that  was  set- 
tled by  the  compromise  in  which  his  sisters 
conveyed  to  O.  W.  Maxon  the  land.  Every 
reason  that  would  exempt  a  tract  of  land  re- 
ceived by  descent  would  apply  to  property 
given  In  a  compromise  of  a  case  of  that  sort. 
The  consideration  of  the  settlement  was  that 
O.  W.  Maxon  was  one  of  the  heirs  at  law  of  M. 
Maxon,  and  his  sisters  conveyed  to  him  this 
part  of  the  estate,  rather  than  risk  his  getting 
more  if  the  will  was  set  aside.  If  he  would 
have  been  entitled  to  the  homestead,  where  his 
father  had  settled  him  on  the  land  and  then 
died  Intestate,  it  is  har^  to  see  why  he 
should  not  be  equally  entitled  to  it  where 
It  was  In  dispute  whether  or  not  his  father 
had  left  a  will,  and  In  settlement  of  the  dis- 
pute the  property  was  conveyed  to  him  by  the 
other  heirs.  He  is  no  worse  off  as  to  the 
homestead,  after  the  compromise  was  made 
In  the  will  litigation,  than  he  would  have 
been  if  he  had  been  successful  In  the  will 
litigation,  and  in  the  division  of  the  estate 
the  property  had  fallen  to  him ;  for  the  sum 
of  the  matter  is  that  what  he  got  was  given 
to  him  In  a  compromise  as  his  part  of  his 
father's  estate.  It  cannot  be  maintained 
that  Maxon  put  Into  the  land  In  any  way 
means  to  which  the  creditor  might  have  look- 
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ed  for  the  payment  of  his  debt;  for  he  got 
In  the  settlement  not  only  the  land,  but  in 
addition  to  it  |1,000  in  money.  The  case, 
therefore,  falls  as  clearly  within  th^  rule 
laid  down  heretofore  as  any  of  the  cases  in 
which  It  was  applied.  See  Turner  t.  Brown- 
ing's Adm'r,  107  S.  W.  818,  32  Ky.  Law  Rep. 
891. 
Judgment  aiBrmed. 


ADAMS  T.  DP  DOMINQUEZ. 
(Court  of  Appeals  of  Kentucky.    Oct.  6,  1908.) 

1.  Partition— Salb—Ebttatb  in  Possession. 

Civ.  Code  Prac.  |  490,  subsec.  2,  authoriz- 
ing a  sale  of  a  vested  estate  jointly  owned  by 
two  or  more  persons,  by  order  of  a  court  of 
equity  in  an  action  by  either  of  them,  if  the 
estate  be  in  possession  and  the  property  cannot 
be  divided  without  materially  impairing  its  val- 
ue, does  not  require  the  joint  owners  to  be  in 
Bctnal  possession,  but  only  that  the  estate  be  a 
present  and  not  a  future  one. 

2.  Infants— Action  Against— Guabdian  Ad 
Litem— Pbopbiett  or  AppoiNTMiasT  in  Pab- 
TinoN  Suits. 

Civ.  Code  Prac.  {  38,  snbsec.  2,  provides 
that  a  guardian  ad  litem  may  lie  appointed  for 
an  infant  defendant,  whether  his  guardian  ap- 
I>earB  or  not.  By  section  36,  subsec.  3,  no  judg- 
ment can  be  rendered  against  an  infant  until 
the  regular  guardian  or  a  guardian  ad  litem 
files  an  answer  or  a  report  as  therein  provided. 
Section  499  provides  that  the  statutory  guard- 
ian may  defend  for  an  infant,  and  if  he  fails 
to  do  so  the  court  shall  appoint  a  person  for 
that  purpose.  Held,  in  partition,  where  the 
guardian  of  an  infant  defendant  was  a  plaintiff, 
that  the  court,  xipoa  affidavit  filed,  properly  ap- 
pointed a  guardian  ad  litem  for  such  infant; 
the  appointment  of  a  guardian  in  such  case  be- 
ing within  the  court's  discretion. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  27,  Infants,  {{  198-2000 

8.  Same— FiuNG  of  Bepobt  or  Guabdian  Ad 
LiTEir. 

Under  Civ.  Code  Prac.  {  36,  subsec.  3, 
providing  that  no  judgment  may  be  rendered 
against  an  infant  until  the  regular  guardian  or 
a  guardian  ad  litem  files  answer  or  a  report 
that  he  is  unable  to  defend,  judgment  may  be 
rendered  when  a  proper  report  is  made  by  the 
guardian  ad  litem. 

4.  Pabtition  —  Action     Aoainst     Nonbesi- 

DBNTS— NECESSITT   OF  REFUNDING  BOND. 

In  partition  between  heirs,  etc.,  to  sell  land, 
no  bond  to  nonresident  defendants  was  neces-' 
sary  before  judgment  under  Civ.  Code  Prac.  8 
410,  providing  that  before  judgment  is  render- 
ed against  a  defendant  constructively  summon- 
ed, and  who  has  not  appeared,  a  refunding  bond 
shall  be  executed  to  such  defendant,  as  plain- 
tiffs have  no  interest  in  such  defendant's  share ; 
allegations  in  the  petition  that  an  heir's  interest 
was  aubject  to  her  debts  being  only  to  enable 
the  claims  of  all  the  parties  against  the  land  to 
be  settled  in  one  suit. 

5.  Same— Pabties  Defendant— Cross-Peti- 
tion— NoNjoiNDEB— Effect  on  Sale. 

Civ.  Code  Prac.  §  411,  provides  that.  If  a 
bond  is  not  given  to  nonresident  defendants  con- 
stmctively  summoned,  but  who  do  not  appear, 
before  judgment,  as  provided  by  section  410, 
the  court  may  enter  judgment  ascertaining  the 
rights  of  the  parties,  but  shall  retain  control 
over  the  property  or  its  proceeds  until  the  ex- 
piration of  the  time  allowed  defendant  to  appear 
and  defend,  but  it  shall  be  delivered  according 
to  the  judgment  In  partition  by  heirs,  etc., 
some  of  defendants  constructively  summoned 
were  not  before  the  court  on  a  cross-petition  of 


a  mortgagee  of  the  property.  Held,  that  the 
fact  that  such  defendants  were  not  before  the 
court  on  the  cross-petition  did  not  invalidate 
the  partition  sale ;  the  court  having  required 
the  mortgagee  to  execute  a  bond  before  the 
proceeds  were  paid  out. 

6.  WrLLS— PbOBATB— CONCLUaiVENESS  —  COL- 

I.ATERAL  Attack. 

It  will  be  conclusively  presumed  that  the 
county  court  had  proper  evidence  before  it 
when  it  probated  a  will,  and  the  probate  is  con- 
clusive unless  legally  vacated ;  and  hence  the 
probated  will  of  an  ancestor  was  properly  ad- 
mitted in  partition  proceedings,  though  not  prop- 
erly authenticated. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  49,  Wills,  I  904.] 

7.  Pabtition — Construction   of   Ancestob's 
Will— Effect  on  Pubchasehb'  Title. 

In  partition  by  heirs  for  the  sale  of  land, 
that  the  circuit  court  did  not  properly  construe 
the  will  of  an  ancestor  of  one  of  the  parties  did 
not  affect  the  title  of  the  purchaser  on  partition 
sale ;   the  heirs  being  before  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partition,  i  392.] 

Appeal  from  Circuit  Court,  Fayette  County. 

"To  be  officially  reported." 

Action  by  Ross  A  Adams  against  Helen 
M.  De  Domlnguez.  On  exceptions  to  con- 
firmation of  a  partition  sale.  From  a  judg- 
ment overruling  the  exceptions,  plaintiff  ap- 
peals.   Affirmed. 

Forman  &  Forman,  for  appellant.  Falcon- 
er &  Falconer  and  Rives  &  Shannon,  for  ap- 
pellee. 

HOBSON,  J.  Elizabeth  Oeohegan,  who 
died  about  the  year  1850,  owning  certain  lots 
in  Lexington,  Ky.,  devised  the  property  to 
four  of  her  daughters  and  one  son.  The  son 
conveyed  his  interest  to  the  four  daughters. 
One  of  the  daughters  died,  and  devised  her 
fourth  interest  to  Ellen  White,  one  of  the 
other  three  daughters,  thus  vesting  In  Ellen 
White  one-half  of  the  property  and  one- 
fourth  each  In  her  two  sisters,  Anna  Murphy 
and  Margaret  Caulfleld.  Margaret  Caulfleld 
died  about  the  year  1896,  Anna  Murphy  died 
in  the  year  1901,  and  Ellen  White  died  in 
June,  1907.  After  Ellen  White's  death  this 
suit  was  brought,  by  some  of  the  devisees  of 
Anna  Murphy  and  some  of  the  heirs  at  law 
of  Ellen  White  against  the  heirs  at  law 
of  Margaret  Caulfleld  and  the  other  devisees 
and  heirs  at  law  of  the  other  two  sisters, 
asking  a  sale  of  the  property  upon  the  ground 
that  It  was  Indivisible.  It  was  also  shown 
In  the  petition  that  the  personal  estate  of  El- 
len White  was  insufficient  to  pay  her  debts 
and  that  she  had  executed  a  mortgage  on 
her  Interest  In  the  property  for  |4,000.  The 
case  was  prepared  for  trial,  and,  being  sub- 
mitted, a  judgment  was  entered  for  a  sale  of 
the  property.  The  sale  was  had,  and  Ross 
Adams  became  the  purchaser  for  the  sum  of 
$7,400.  He  filed  exceptions  to  the  confirma- 
tion of  the  sale.  The  court  overruled  the 
exceptions,  and  he  appeals.  The  following 
grounds  are  relied  on  for  reversal : 

(1)  Neither  the  title  nor  possession  of  the 
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property  sought  to  be  sold  was  suflaclently 
alleged  In  the  petition. 

It  is  averred  in  tbe  petition  that  EHzabetb 
Geobeg.iD  owned  tbe  property  at  her  death. 
Her  will  is  set  out,  and  tlie  various  trans- 
fers ;  and  it  Is  alleged  that  each  of  her  four 
daughters  owned  one-fourth  of  tbe  property. 
Tbe  names  of  tbe  bebrs  and  devisees  of  tbe 
daughters  are  given,  and,  while  It  Is  not  tn 
words  stated  in  the  pleadings  that  the  plain- 
tiffs and  defendants  are  in  possession  of  tbe 
property,  this  fact  Is  apparent  from  the  al- 
lepratlons  of  tbe  pleadings.  Subsection  2  of 
section  490  of  the  Civil  Code  of  Practice  au- 
thorizes a  sale  of  a  vested  estate  In  real  prop- 
erty Jointly  owned  by  two  or  more  persons, 
if  the  estate  be  In  possession  and  the  prop- 
erty cannot  be  divided  without  materially  Im- 
pairing its  value  or  the  value  of  the  plaln- 
tifT's  interest  therein.  Under  this  section  it 
Is  unnecessary  for  the  petition  to  show  that 
the  property  is  In  tbe  possession  of  tbe  plaiu- 
tiils.  The  Code  requires  that  the  sale  may 
be  made  if  tbe  estate  be  in  possession ;  that 
Is,  If  tbe  estate  Is  not  a  reversion,  or  re- 
mainder, or  the  like.  Ward  t.  Edge,  100  Ky. 
771,  39  S.  W.  440. 

(2)  Nellie  Parker,  one  of  the  plaintiffs, 
was  tbe  statutory  guardian  for  Louise  Park- 
ers, one  of  tbe  Infant  defendants.  The  court, 
upon  affidavit  flled,  appointed  a  guardian  ad 
litem  for  Louise  Parker,  and  be  flled  bis  re- 
port in  the  regular  form.  It  Is  insisted  that 
there  was  no  necessity  for  the  appointment 
of  a  guardian  ad  litem. 

By  subsection  2  of  section  38  of  tbe  Civil 
Code  of  Practice  a  guardian  ad  litem  may  be 
appointed  by  the  court,  whether  the  guardian 
appear  for  the  defendant  or  not.  Tbe  ap- 
pointment of  a  guardian  ad  litem  Is  a  matter 
within  tbe  discretion  of  the  court  in  suob 
cases,  where  the  guardian's  interest  may  be 
adverse  to  his  ward's ;  and  it  was  eminently 
proper  that  the  court  should  appoint  a  guard- 
Ian  ad  litem  in  a  case  like  this,  where  the 
Infant's  guardian  was  one  of  tbe  plaintiffs  In 
tbe  suit.  That  this  Is  the  meaning  of  the 
Code  is  shown  by  subsection  2  of  section  499 ; 
for  there  la  the  same  necessity  for  the  ap- 
pointment of  a  guardian  In  actions  for  tbe 
sale  of  land  as  In  actions  for  Its  division. 
By  subsection  3  of  section  36  no  Judgment 
may  be  rendered  against  tbe  Infant  until  tbe 
regular  guardian  or  the  guardian  ad  litem  file 
answer  or  a  report  as  therein  provided.  But 
there  may  be  a  Judgment  when  tbe  proper 
report  is  made  by  the  guardian  ad  litem. 
See  Gardner  v.  Letcher,  29  S.  W.  868.  16  Ky. 
Law  Bep.  778.  A  contrary  rule  was  not  laid 
down  in  Walker  ▼.  Smyser's  Bx'rs,  80  Ky. 
633,  or  In  Miller  v.  Cabell,  81  Ky.  178.  The 
guardian  was  a  plaintiff  in  tbe  action,  rep- 
resenting her  own  interest,  and  her  own  in- 
terest might  not  be  in  accord  with  the  inter- 
est of  her  ward,  who  was  one  of  the  defend- 
ants to  tbe  action;   and  when  she  failed  to 


make  a  defense  for  her  ward  the  court  very 
properly  appointed  a  guardian  ad  litem  that 
the  interest  of  the  Infant  might  In  no  case 
suffer. 

(3)  No  bond  was  executed  to  the  nonresi- 
dent defendants. 

This  was  a  proceeding  to  sell  land  for  the 
division  of  tbe  proceeds  among  the  owners 
of  tbe  land.  In  such  a  proceeding  It  is  un- 
necessary that  a  bond  should  be  executed, 
under  section  410  of  tbe  Civil  Code  of  Prac- 
tice, to  the  nonresident  defendants.  Hogue 
V.  Teager,  107  Ky.  582,  54  S.  W.  961.  So 
much  of  tbe  petition  as  set  oat  that  Ellen 
White's  Interest  was  subject  to  her  debts  was 
only  in  aid  Of  tbe  main  object  of  the  suit, 
that  tbe  claims  of  all  parties  against  the  land 
might  be  settled  in  one  action.  These  mat- 
ters did  not  change  the  essential  nature  of 
the  case  in  any  way. 

(4)  Some  of  the  parties  were  not  before 
the  court  on  the  cross-petition. 

If  any  of  the  defendants  are  not  before  the 
court  on  the  cross-petition  of  the  mortgagee, 
they  must  be  brought  before  the  court  be- 
fore any  part  of  the  proceeds  are  paid  out; 
but  the  fact  that  they  were  not  before  the 
court  on  the  cross-petition  of  the  mortgagee 
in  no  wise  affects  the  validity  of  the  sale. 
Tbe  sale  was  made  on  the  plaintiff's  petition 
and  amended  petition.  Were  tbe  rule  other- 
wise, the  plaintiffs,  in  a  case  like  this,  might 
be  Indefinitely  delayed  by  the  failure  of  tbe 
cross-plain  tiffs,  who  had  claims  against  other 
owners,  to  prepare  their  case.  The  court, 
under  section  411,  required  the  mortgagee  to 
execute  bond  before  any  part  of  the  proceeds 
were  paid  over  to  It.    This  was  proper. 

(5)  Some  of  the  heirs  were  not  before  the 
court. 

The  heirs  of  Sam  Murphy  are  properly  be- 
fore tbe  court;  and,  as  shown  by  the  proof, 
tbe  parties  before  tbe  court  are  the  only  ones 
who  have  any  Interest  in  the  land. 

(C)  Tbe  will  of  Mrs.  Murphy  was  not  prop- 
erly authenticated. 

The  win  of  Mrs.  Murphy,  which  was  pro- 
bated originally  in  California,  and  then  pro- 
bated in  Kentucky,  in  the  Fayette  county 
court,  was  properly  admitted  In  evidence. 
It  must  be  conclusively  presumed  that  the 
Fayette  county  court  bad  proper  evidence  be- 
fore It  when  It  admitted  the  paper  to  pro- 
bate. Tbe  action  of  the  Fayette  county  court 
is  conclusive,  unless  vacated  as  provided  by 
law.  Morrison  v.  Fletcher,  119  Ky.  488,  84 
S.  W.  548. 

(7)  Her  will  was  not  properly  construed. 

Whether  tbe  circuit  court  decided  correct- 
ly in  determining  that  tbe  daughters  of  An- 
na Murphy  took  a  fee  under  her  will  does 
not  concern  tbe  purchaser  of  tbe  land.  All 
the  parties  were  before  tbe  court,  and  If  tbe 
grandchildren  are  not  satisfied  with  tbe  Judg- 
ment of  tbe  circuit  court  they  can  take  an 
appeal;   but  tbe  purchaser  of  the  land  will 
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be  protected  In  bis  title,  altboagb  tbe  court 
may  err  in  its  distribution  of  tbe  proceeds. 

Judgment  affirmed. 


COMMONWEALTH  v.  CATLIN  et  al. 
(Court  of  Appeals  of  Kentucky.    Sept.  29,'l90a) 
Partition— Sale— DisPoamoN   of   Infant's 
Share  of  Pboceedb. 

Under  Civ.  Code  Prac.  §  497,  providing 
that,  in  an  action  for  sale  and  division  of  the 
proceeds  of  real  estate  owned  by  several  and  in- 
capable of  division  without  materially  impair- 
ing its  value,  the  share  of  an  infant  shall  not 
be  paid  by  the  purchaser,  but  shall  remain  a  lien 
on  the  land  till  the  infant  becomes  of  age,  or 
till  his  guardian  execute  a  bond  to  account  to 
the  infant  for  all  money  belonging  to  the  infant, 
the  proceeds  of  the  sale,  including  the  share  of 
an  infant,  having  been  paid  into  court,  when 
the  infant  had  no  statutory  guardian,  and  the 
commissioner  having  squandered  the  infant's 
share,  a  guardian,  being  afterwards  appointed 
and  giving  bond,  may  maintain  an  action  to 
enforce  the  statutory  lien  on  the  land  for  the 
infant's  share ;  but  he  has  no  right  of  action 
against  the  commissioner  and  his  surety,  the 
payment  into  court  being  without  right,  not- 
withstanding any  order  of  the  court  with  re- 
spect to  it. 

Appeal  from  Circuit  Court,  Marlon  County. 

"To  be  officially  reported." 

Action  by  the  Commonwealth,  for  use,  etc., 
against  P.  D.  Catlln  and  otbers.  From  an 
adverse  judgment,  plaintiff  appeals.  Re- 
versed In  part. 

Flnley  Shuck,  for  tbe  Commonwealth. 
John  McChord,  for  appellee  United  States 
Fidelity  &  Guaranty  Co. 

BARKKR,  J.  In  1892  W.  D.  Catlln  died, 
Intestate,  domiciled  in  Marion  county,  Ky., 
leaving  a  wife  and  seven  children,  two  of 
whom  were  infants  of  tender  years.  His 
son,  P.  D.  Catlin,  was  appointed  and  quali- 
fied as  administrator  of  the  estate.  The 
personal  property  was  sufficient  to  pay  off  all 
the  indebtedness  left  by  tbe  decedent,  and, 
his  real  property  being  indivisible  without 
material  Impairment  of  Its  value,  the  admin- 
istrator Instituted  an  action  in  the  Marion 
circuit  court,  under  subsection  2  of  section 
490  of  tbe  Civil  Code  of  Practice,  for  a  sale 
and  division  of  tbe  proceeds  among  the  heirs. 
All  of  the  children,  and  the  widow  of  W.  D. 
Catlln  were  made  parties  to  this  action,  it 
being  No.  2,129  in  the  Marlon  circuit  court. 
In  this  action  such  proceedings  were  taken 
and  bad  that  judgment  was  rendered  order- 
ing a  sale  of  the  real  property  left  by  the 
decedent  for  division  among  his  children  as 
prayed  in  tbe  petition.  The  property,  con- 
sisting of  about  157  acres,  which  is  describ- 
ed by  metes  and  bounds  In  the  petition,  was 
sold  by  the  commissioner  of  the  Marion  cir^ 
cnit  court  in  pursuance  of  the  judgment 
above  referred  to,  and  purchased  by  tbe 
appellant,  P.  D.  Catlln,  who  executed  pur- 
chase tMnds  payable  to  tbe  commissioner,  E. 
L.  England.    Afterwards  tbe  purchaser  paid 


into  court  all  his  purchase  money,  including 
the  shares  of  the  two  infants,  W.  T.  Catlln 
and  Nanie  M.  McCalllp,  although  tbe  Infants 
bad  no  statutory  guardian  to  execute  bond 
in  accordance  with  the  provisions  of  sectlou 
497  of  the  CMl  Code  of  Practice.  The  shares 
of  tbe  infants,  amounting  to  $519.50,  were 
received  by  the  commissioner,  and,  upon  tbe 
order  of  the  court,  loaned  out  at  interest, 
but  afterwards  the  order  loaning  it  out  was 
set  aside  and  the  money  collected  back  by 
tbe  commissioner,  who.  It  Is  alleged,  has 
squandered  It  and  left  tbe  state,  becoming 
a  nonresident  Thereafter  the  appellant, 
J.  B.  Hundley,  was  appointed  and  qualified 
as  the  quardlan  of  W.  T.  Catlin  and  Nanle 
M.  McCallip,  executed  the  bond  required  by 
sections  497  and  493  of  the  Code,  and  then 
instituted  this  action,  setting  forth  in  his 
petition  the  facts  recited  In  this  opinion, 
seeking  to  enforce  the  statutory  lien  given 
by  section  497  of  tbe  Code  to  bis  wards 
to  secure  their  part  of  the  purchase  money 
due  for  the  sale  of  the  land  involved  In 
this  action.  He  also  made  E.  L.  England 
the  commissioner,  and  tbe  United  States 
Fidelity  &  Guaranty  Company,  surety  on  bis 
bond,  parties  defendant,  and  prayed  judg- 
ment against  tbem.  All  of  tbe  defendants 
(appellees)  filed  general  demurrers  to  tbe  pe- 
tition, which  were  sustained  by  the  court, 
and,  the  plaintiff  (appellant)  declining  to 
amend,  the  petition  was  dismissed. 

Section  497  of  the  Code,  in  so  far  as  ap- 
plicable to  tbe  case  In  hand,  is  as  follows: 
"In  the  action  mentioned  in  subsection  2 
of  section  490,  the  share  of  an  Infant,  or  of 
a  person  of  unsound  mind,  shall  not  be 
paid  by  the  purchaser;  but  shall  remain  a 
lien  on  the  land  bearing  interest  until  the 
infant  become  of  age,  or  tbe  person  of 
unsound  mind  become  of  sound  mind,  or  un- 
til the  guardian  of  the  infant,  or  the  com- 
mittee of  tbe  person  of  unsound  mind,  exe- 
cute bond  as  required  by  section  493."  Tbe 
infants  having  no  guardian  to  whom  their 
respective  shares  of  the  purchase  money 
could  be  paid,  by  the  express  terms  of  the 
Code  these  remain  a  lien  upon  the  land, 
bearing  Interest,  and  the  purchaser  was  pro- 
hibited from  paying  the  money  over  to  any 
one  prior  to  the  time  they  became  of  age, 
except  to  their  statutory  guardian  after  the 
execution  of  the  bond  required  by  section 
493.  Tbe  court  would  have  bad  no  authority 
to  direct  payment  except  in  accordance  with 
the  letter  of  the  statute,  and  the  payment 
by  the  purchaser  on  his  own  motion  was 
unauthorized  and  void  so  far  as  the  inter- 
ests of  tbe  Infants  are  concerned.  The  rights 
of  the  Infants  are  fixed  and  secured  by  the 
provisions  of  the  Code  cited,  and  tbe  lien 
on  the  land  could  not  be  lifted  or  discharg- 
ed, except  in  tbe  manner  pointed  out  by  the 
letter  of  the  law.  No  order  of  the  court 
made  concerning  the  money  wrongfully  paid 
to  the  commissioner  by  the  purchaser  could 
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affect  the  I'lghts  of  the  Infants;  and  when 
the  appellant  qualified  as  their  guardian, 
and  executed  the  proper  bond  In  accord- 
ance with  the  provisions  of  the  Code,  supra, 
he  had  a  right  to  demand  and  receive  the 
purchase  money  belonging  to  them,  and  to 
enforce  the  statutory  Hen  which  secured  It. 

The  provisions  of  the  C!ode  hereto  referred 
to  were  enacted  for  the  express  purpose  of 
securing  the  interests  of  Infants  in  their 
patrimonial  estates,  and  to  protect  them  from 
the  very  calamity  which  has  occurred  in 
this  case.  It  would  practically  abrogate  the 
law,  enacted  for  the  benefit  of  Infants,  to 
allow  a  purchaser  to  violate  its  provisions 
as  is  detailed  in  the  petition  in  this  case. 
This  court  has  uniformly  enforced  the  re- 
quirements of  the  CJode  for  the  protection 
of  the  Interests  of  infants,  and  we  see  noth- 
ing tn  the  case  under  consideration  which 
warrants  us  in  relaxing  so  salutary  a  rule. 
It  follows,  from  the  conclusion  herein  set 
forth,  that  the  court  correctly  sustained  the  de- 
murrers of  the  commissioner,  England,  and  his 
surety,  the  guaranty  company,  but  erred  In 
sustaining  that  of  the  purchaser  of  the  land  at 
the  Judicial  sale  and  his  subsequent  vendees. 

Judgment  affirmed  as  to  England  and  the 
guaranty  company,  and  reversed,  for  fur- 
ther proceedings  consistent  herewith,  as  to 
the  other  appellees. 


GUILFOYLB'S  EX'B  v.   CITI  OP   MAYS- 
VILLE. 

(Court  of  Appeals  of  Kentucky.     Sept.  30, 
1908.) 

1.  MuNICIPAr    COBPORATIONS  —  Stbebi    Im- 
PBOVEMENTB— "OBIQINAL  CONSTBUCTION." 

Until  property  once  bears  specifically  the 
cost  of  building  a  i>avement  abutting  it  done  on 
the  order  of  the  council  of  the  city,  or  by  the 
city'R  express  permission,  indicated  Dy  act  of  its 
legislative  body,  there  has  not  been  an  original 
construction  of  such  improvement  within  a  stat- 
ute allowing  the  city  to  order  the  original  coif- 
strnction  of  such  improvement  at  the  cost  of  the 
abutting  owners. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  3056.] 

2.  Same. 

The  time  and  manner  for  improving  a  citT^s 
streets  are  matters  exclusively  for  the  legislative 
department  of  the  city,  and,  until  that  body 
acts,  the  city  has  not  acted ;  and  the  fact  that 
the  abutting  owners  constructed  a  sidewalk  does 
not  prevent  a  city  from  ordering  the  construc- 
,tion  of  a  sidewalk  under  a  statute  allowing  it 
'to  order  the  original  construction  of  a  street  im- 
provement at  the  cost  of  the  abutting  owners, 
thoujgb  it  had  knowledge  that  the  owners  were 
making  the  improvement. 

3.  Estoppel— B<jurr ABLE  Estoppel  —  Estop- 
pel Against  the  Public. 

Generally  the  public  is  not  estopped  by  the 
mere  nonaction  of  the  public  oiEciala. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppd,  {  153.] 

4.  Same— "MuKiciPAi,  Indebtedness." 

An  indebtedness  created  by  bonds  for  a 
street  improvement  as  authorized  by  statute,  al- 
lowing a  city  to  order  the  original  construction 
of  a  city  improvement  at  the  cost  of  abutting 


owners,  and  to  issue  10-year  bonds  against  the 
propertv  not  paying  in  cash,  is  not  a  mimicipal 
indebtedness  within  the  Constitution,  limiting 
municipal  indebtedness. 

5.  Constitutional   Law  — EKib  Pbocebb   or 
Law— Street  Impboveicents. 

A  city  order  for  the  original  construction  or 
a  city  improvement  at  the  cost  of  abutting  own- 
ers is  not  invalid  as  depriving  such  owners  of 
their  property  without  due  process  of  law,  where 
they  have  notice  by  publication  of  the  ordmance 
tor  the  improvement,  as  required  by  the  statute. 

Action  by  Thomas  Gullfoyle's  executor 
against  the  city  of  Maysville.  Heard  on  mo- 
tion to  dissolve  an  Injunction.  Order  grant- 
ing Injunction  dissolved. 

Allen  D.  Cole,  for  plaintiff.  J.  M.  Collins, 
for  defendant 

O'REAR,  C.  J.  The  city  of  Maysville  pro- 
posing to  Improve  certain  of  its  streets  at  tlie 
exclusive  cost  of  the  abutting  lot  owners  un- 
der the  provisions  of  the  act  of  March  24, 
1908,  passed  an  ordinance  requiring  the  con- 
struction of  cement  sidewalks  along  Bridge 
street  and  abutting  plaintiff's  property. 
Many  years  ago  a  pavement  of  brick,  with 
stone  curbing,  had  been  built  along  and  in 
front  of  plaintiff's  property,  which  It  Is  al» 
leged  is  yet  "in  a  fairly  serviceable  condi- 
tion." The  act  of  1908  allows  the  city  to 
order  the  original  construction  of  such  Im- 
provements at  the  exclusive  cost  of  the  abut- 
ting owners,  and  to  issue  10-year  bonds 
against  the  property  which  does  not  pay  in 
cash,  as  its  owner  may  do.  The  ordinance 
appears  to  have  lieen  regularly  adopted  In 
this  instance,  so  as  to  bring  the  provisions 
of  the  statute  Into  play,  if  the  statute  is 
constitutional,  and  If  the  work  Is  original 
construction  within  the  meaning  of  the  stat- 
ute. Plaintiff  filed  this  suit  to  obtain  an  in- 
junction against  the  city,  restraining  it  and 
its  contractors  from  undertaking  the  work 
under  this  statute,  mainly  on  the  ground 
that  the  work  was  not  original  construction. 
The  injunction  was  granted  by  the  circuit 
Judge.  This  is  a  motion  before  the  under- 
signed Judge  of  the  Court  of  Appeals  to  dis- 
solve the  injunction.  I  have  taken  the  mat- 
ter before  all  the  Judges  In  consultation,  ex- 
cept Judge  Barker,  who  was  absent  The  fol- 
lowing Is  the  conclusion  at  which  we  arrived: 
Until  property  once  bears  specifically  the  cost 
of  building  a  pavement  abutting  it  done  upon 
the  order  of  the  city  council,  or  done  by  Its 
express  permission.  Indicated  by  order  or  res- 
olution of  its  legislative  body,  there  has  not 
been  an  original  construction  of  such  im- 
provement The  time  when  and  the  manner 
in  which  a  city's  highways  shall  be  improved 
are  matters  peculiarly  and  exclusively  with- 
in the  discretion  of  the  city's  legislative  de- 
partment Until  that  body  acts  in  the  mat- 
ter, the  city  has  not  acted.  It  frequently 
happens  that  citizens  owning  property  upon 
remote  or  sparsely  settled  streets  for  their 
own  convenience  and  in  advance  of  any  ac- 
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tlon  by  the  dty  conncil  put  down  pavements, 
which  may  l>e  durable  and  serrlceable.  The 
lot  owner  selects,  however,  his  own  material, 
grade,  and  place  of  doing  the  work.  If  he 
could  thus  exhaust  the  power  of  the  city  to 
order  the  work  done  under  the  statute,  he 
could  deprive  the  municipality  of  Its  lawful 
discretion  in  those  matters,  substituting  his 
own  therefor,  working  an  inharmonious  sys- 
tem, without  uniformity ;  for  what  one  could 
do  others  could  do  in  the  same  or  different 
ways.  Nor  is  a  city  bound  by  mere  knowl- 
edge that  the  property  owners  are  taking 
such  steps.  Generally  the  public  Is  not  es- 
topped by  the  mere  nonaction  of  the  public 
officials.  There  should  be  some  positive,  overt 
official  act  of  the  legislative  body  in  a  matter 
within  the  legislative  discretion  before  it 
wUl  be  said  to  have  acted  on  the  matter. 
The  record  here  does  not  disclose  when  or  at 
wtu>se  cost  or  Instance  plaintiff's  sidewalk 
was  built.  There  is  no  material  difference 
between  the  roadway  and  the  pavements  of 
a  street  as  respects  the  city's  power  and  duty 
to  construct  and  keep  same  in  repair  for 
proper  use  of  the  public,  nor  is  there  a  per- 
ceptible ground  for  distinction  in  the  appli- 
cation of  the  power  over  each  part  of  the 
highway  or  street  by  the  town  council  In 
ordering  its  improvement. 

In  Helm  v.  Flgg,  89  S.  W.  301,  28  Ky.  Law 
Rep.  396,  Catlettsburg  v.  Self,  115  Ky.  669, 
74  S.  W.  1064,  McHenry  v.  Selvage,  99  Ky. 
232,  35  S.  W.  645,  and  Wymond  v.  Barber 
Asphalt  Pav.  Co.,  77  S.  W.  203,  25  Ky.  Law 
Rep.  1135,  the  Court  of  Appeals  lias  held  that 
construction  by  the  owner  without  the  di- 
rection of  the  city  council,  or  construction 
by  the  dty  out  of  its  general  revenues,  or  a 
road  already  macadamized  before  it  was  tak- 
en Into  the  city  limits,  did  not  prevent  the 
city's  ordering  a  radically  different  construc- 
tion, of  a  permanent  nature,  of  the  same 
highway  at  the  sole  expense  of  the  abutting 
lot  owners,  under  the  power  to  so  require  as 
for  the  original  construction  of  such  highway. 
The  case  of  Mackin  v.  Wilson,  45  S.  W.  663, 
20  Ky.  Law  Hep.  218,  seems  to  be  in  conflict 
with  the  foregoing  authorities  and  principles. 
In  the  latter  case  a  distinction  was  made  be- 
tween the  construction  of  a  pavement  and 
of  other  parts  of  the  street.  We  find  oui> 
selves  unable  to  adhere  to  that  doctrine,  and 
that  case  must  not  be  regarded  as  authority 
on  that  point. 

The  indebtedness  created  by  the  issuing  of 
the  bonds  is  not  a  municipal  Indebtedness 
within  the  meaning  of  the  Constitution  limit- 
ing municipal  indebtedness.  The  liability 
Is  solely  against  the  property.  Self  v.  Cat- 
lettsburg, supra.  Nor  is  a  lot  owner  being 
deprived  of  bis  property  without  due  process 
of  law.  He  has  notice  by  the  publication 
of  the  ordinance  required  by  the  statute.  C. 
&  O.  Ry.  Co.  V.  Mulllns,  94  Ky.  357,  22  S. 
W.  55a 

The  order  granting  the  injunction  is  there- 
fore dissolved. 


EVANS  V.  DOBBS  et  aL 
(Court  of  Appeals  of  Kentucky.    Sept.  29,  1908.) 

1.  Loss  AND  LOOeiNO  —  SAI.E  OF  Standiko 

TiMBKB— Co  KTRACTS— Construction. 

A  contract  for  the  sale  of  standing  timber 
which  recites  that  the  owner  of  land  has  "this 
day  sold,  and  does  hereby  convey  to,"  the  pur- 
chaser "all  the  white  oak  timber  suitable  for  the 
manufacture  of  staves  now  growing  on"  the 
land  described,  conveys  to  the  purchaser  only 
such  timber  as  is  then  suitable  for  the  manu- 
facture of  staves. 

2.  Same. 

Where  a  contract  for  the  sale  of  standing 
timber  fixes  no  time  in  which  it  is  to  be  exe- 
cuted, the  law  implies  that  it  is  to  be  carried 
into  effect  within  a  reasonable  time. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  33,  Logs  and  Logging,  {  9.] 

8.  Saub. 

A  contract  for  the  sale  of  such  standing 
timber  as  was  suitable  at  the  time  of  execution 
for  a  spedfied  purpose  fixed  no  time  for  its 
ncecution.  The  purchaser  cut  of  the  trees  con- 
tinuously for  three  years.  Further  catting  was 
then  abandoned  for  four  years.  There  was  evi- 
dence that  all  of  the  timber  suitable  for  the 
specified  purpose  had  been  cut.  Held,  that  an 
assignee  of  the  contract  acquired  no  rights  nnder 
it,  and  he  was  a  mere  trespasser  on  entering 
the  land  to  cut  timber. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Logs  and  Logging,  f  9.] 

Appeal  from  Circuit  Court,  Wayne  County. 

"Not  to  be  officially  reported." 

Action  by  H.  O.  Dobbs  and  others  against 
Jesse  W.  Evans.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Joe  Bertram  and  Stone  &  Stone,  for  ap- 
pdlant.  J.  N.  Sharp  and  T.  A.  Wallace,  for 
appellees. 


BARKER,  J.  This  action  was  instituted 
by  the  appellees,  claiming  to  be  the  owners 
of  the  fee-simple  title  of  a  tract  of  land  situ- 
ated in  Wayne  county,  Ky.,  and  which  is  de- 
scrlbed  in  the  petition  against  the  appellant, 
alleging  that  be  was  trespassing  upon  the 
land,  cutting  down  timber  and  manofacturlng 
staves  therefrom,  and  committing  irreparable 
injury  to  them.  Appellant  answered,  setting 
up  title  to  all  of  the  white  oak  timber  upon 
the  land  in  question  and  the  right  to  cut  the 
same  and  manufacture  it  into  staves  under 
a  certain  contract  made  by  his  grantor,  D. 
Hungerford,  with  William  Dobbs,  Sr.,  the 
grantor  of  appellees,  and  who  at  the  tlm.e 
of  the  contract  owned  the  land.  The  merits 
of  this  case  turn  upon  a  proper  construction 
of  this  contract,  which  is  as  follows: 

"This  indenture  made  this  11th  day  of  Sep- 
tember A.  D.  1899,  between  William  Dobbs, 
of  Wayne  county,  Kentucky,  party  of  the 
first  part,  and  D.  Hungerford,  of  Nashville, 
Tennessee,  party  of  the  second  part. 

"Witneeseth:  That  said  party  of  the  first 
part  has  this  day  sold  and  does  hereby  con- 
vey to  said  second  party  all  the  white  oak 
timber  suitable  for  the  manufacture  of  staves, 
now  growing   on  the  hereinafter  described 
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land,  at  tbe  following  prices  per  thoosand 
Rtayes  In  tbe  tree,  to  wit: 

staves  60  inches  In  lengtb,  S  Incbes,  1%  Inches 

thick,    at t8  00 

"      60       "  "  4  to  6  Incbes  wide, 

m  inches  thick   7  00 

"      60       "  "  Imown      as      mer- 

chantable  culls,    5  00 

"      44       "  "  4H  inches  wide,  H4 

in.    thick 5  00 

"      44       "  "  4Vi  inches  wide,  «i 

in.   thick 5  00 

"      44       "  "  known      as      mer- 

.    chantable  culls,    6  00 

"      34       "  "  4H  incbes  wide,  1^ 

in.   thick 4  00 

"      S4       "  "  known      as      mer- 

chantable culls,    4  00 

"Merchantable  culls  are  such  as  do  not  fill 
•the  specifications  for  the  grade  which  they 
are  made,  but  may  be  cut  down  so  as  to 
fill  tbe  requirements  of  a  shorter  or  smaller 
stave. 

"The  timber  Is  to  be  paid  for  on  the  fol- 
lowing terms,  to  wit: 

"Eight  hundred  (800)  dollars  cash  in  hand 
on  delivery  of  this  Indenture,  receipt  of 
which  Is  hereby  acknowledged,  and  the  bal- 
ance of  purchase  price  In  advancements 
as  follows:  When  a  sufficient  number  of 
staves  shall  have  been  made  and  delivered  on 
the  banks  of  the  creeks  to  amount  to  the 
eight  hundred  dollars  first  paid  on  purchase 
price,  one-half  of  the  balance  of  purchase 
price,  as  near  as  can  be  estimated,  shall  be- 
come due  and  payable,  and  when  a  sufficient 
number  of  staves  shall  be  delivered  on  the 
banks  of  the  creeks  to  balance  the  payment 
thus  made,  one-half  of  the  then  remaining 
purchase  price  shall  become  due  and  payable, 
and  further  payments  shall  be  made  in  like 
manner,  until  the  balance  of  purchase  price, 
as  estimated,  shall  not  exceed  two  hundred 
(200)  dollars,  In  which  ease  the  last  payment 
shall  not  become  due  and  payable  until  the 
balance  of  the  timber  Is  manufactured  into 
staves  and  delivered  on  the  banks  of  the 
creeks, 

"It  Is  understood  that  second  party  has 
this  day  let  the  contract  to  manufacture  said 
timber,  and  deliver  the  staves  on  the  banks 
of  the  creeks  to  John  Dobbs,  John  C.  Hurst, 
William  Dobbs,  Jr.,  and  Jesse  W.  Evans,  and 
that  said  parties  have  agreed  to  pay  a  cer- 
tain bonus  to  said  first  party  as  a  part  of 
the  consideration  for  which  this  timber  is 
sold. 

"It  is  also  understood  and  agreed  that  In 
case  of  the  death  of  any  of  said  parties,  or 
for  any  other  cause  the  manufacture  and  de- 
livery of  said  staves  shall  pass  Into  the 
hands  of  any  other  party  or  parties,  said 
D.  Hungerford  or  his  assigns  or  legal  repre- 
sentatives, shall  be  bound  as  a  part  of  the 
consideration  for  which  this  Instrument  is 
given  to  see  to  it  that  the  said  William 
Dobbs,  Sr.,  gets  promptly  at  the  date  of  tbe 
other  payments  of  the  purchase  price  the 
amounts  of  the  bonus  due  as  per  the  con- 
tract with  said  parties,  Messrs.  Dobbs,  Hurst 
and  Eva  us,  above  mentioned. 


"The  boundaries  of  the  lands  on  which  the 
said  timl>er  stands  are  as  follows,  to-wlt: 

"First  tract  known  as  tbe  'Flint  Fork 
Tract',  bounded  on  the  east,  south  and  west 
by  what  is  known  as  the  'Washington  Young 
Ten  Thousand  Acre  Tract',  and  on  the  north 
by  State  line  between  Kentucky  and  Ten- 
nessee, and  situated  in  Pickett  county,  Ten- 
nessee, containing  500  acres,  more  or  less. 

"Second  tract,  known  as  the  'Stepp  Tract", 
entered  by  Elli  Phipps,  containing  50  acres, 
situate  In  Wayne  county,  Kentucky. 

"Third  tract,  known  as  a  part  of  the  'Con- 
solidated Survey',  Iraunded  on  the  east  by 
the  lands  of  Diancess  Blevins,  on  the  south 
by  the  state  line  between  Kentucky  and  Ten- 
nessee, on  the  west  by  the  lands  of  Cooper 
Burnett  and  F.  B.  Dobbs,  the  €k)bson  lands, 
the  lands  of  J.  L.  Smith,  and  the  lands  of 
Wm.  Dobbs,  Jr.,  and  on  the  north  by  the 
lands  of  F.  B.  Dobbs  and  William  Dobbs, 
Jr,.  and  the  big  road,  containing  eleven  hun- 
dred acres,  more  or  less,  situate  in  Wayne 
county,  Kentucky. 

"In  witness  whereof  the  parties  hereto 
have  subscribed  their  names  this  day  and 
year  above  written. 

"[Signed]  Williams  Dobbs,  Sr. 

"D.  Hungerford." 

It  will  greatly  simplify  the  issues  in  this 
case  to  say  in  advance  that  the  record  shows 
that  the  appellant  acquired  and  now  owns 
all  of  the  rights  which  his  remote  grantor, 
D.  Hungerford,  had  under  the  foregoing  con- 
tract, and  that  it  is  also  true  that  the  appel- 
lees have  acquired  by  regular  conveyance 
the  fee-simple  title  to  the  land  in  question, 
which  was  formerly  owned  by  William 
Dobbs,  Sr.,  but  that  they  took  it  with  full 
knowledge  of  Hungerford's  contract,  and 
therefore  subject  to  his  rights  thereunder. 
As  we  understand  it,  appellant  advances  two 
theories:  First,  that  by  the  terms  of  the 
contract  William  Dobbs,  Sr.,  sold  to  D.  Hun- 
gerford all  of  the  white  oak  timber  growing 
upon  the  land  covered  by  the  contract;  and, 
second,  that  If  this  be  not  true,  and  it  should 
be  held  that  under  the  terms  of  the  con- 
tract Hungerford  only  acquired  such  white 
oak  timber  as  was  suitable  at  the  time  to  be 
manufactured  Into  staves,  then  it  Is  true 
that  neither  his  grantor  nor  he  has  cut  all 
such  timber,  and  he  Is  entitled  to  finish  up 
the  contract,  and  now  cut  whatever  remains 
standing  upon  the  land.  Tbe  theory  of  tbe 
appellees  is  that,  under  the  terms  of  tbe 
contract,  Hungerford  only  acquired  such 
white  oak  timber  as  was  then  suitable  for 
the  manufacture  of  staves,  and  that  he  at 
once  proceeded  to  cut,  and  did  cut  and  man- 
ufacture into  staves  and  remove  from  the 
land,  all  of  the  trees  which  were  then  suita- 
ble for'  that  purpose,  and  therefor*  the  con- 
tract is  now  exhausted  and  was  exhausted 
at  the  time  it  was  assigned  to  appellant. 

A  reference  to  the  contract  above  set  forth 
shows  the  class  of  timber  conveyed  to  Hun- 
gerford by  its  terms.     Its  language  on  the 
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subject  is  as  follows:  "Tbat  said  party  of 
the  first  part  has  tbls  day  sold  and  does 
bereby  convey  to  said  second  party  all  tbe 
vblte  oak  timber  suitable  for  the  manufac- 
ture of  staves,  now  growing  on  tbe  hereinaft- 
er describe  land,"  etc.  It  is  clear  from  this 
tbat  Hungerford  only  acquired  by  tbe  terms 
of  the  contract  such  timber  as  was  then 
suitable  for  the  manufacture  of  staves,  and 
did  not  acquire  any  right  or  title  to  trees 
which  at  tbat  time  were  not  suitable  for 
the  manufacture  of  staves.  On  the  same 
day  that  the  contract  between  William  Dobbs, 
Sr.,  and  D.  Hungerford  was  entered  Into, 
Hungerford  entered  Into  a  contract  in  writ- 
ing with  William  Dobbs,  Jr.,  John  Dobbs, 
and  Jesse  W.  Bvans  to  cut  the  timber  he  had 
purchased  from  Will  lam  Dobbs,  Sr.,  and  man- 
ufacture it  into  staves.  This  contract  throws 
a  strong  cross-light  on  the  contract  between 
William  Dobbs,  Sr.,  and  Hungerford  as  to 
tbe  character  of  timber  that  Hungerford  ac- 
quired and  the  time  when  it  was  to  be  re- 
moved from  the  land.  The  contract  contains 
tbe  following  provisions:  "Said  second  par- 
ties also  agree  to  worli  out  all  timber  closely 
that  Is  suitable  for  the  manufacture  of  rived 
staves.  *  •  •  Said  second  parties  ex- 
pressly agree  to  work  said  timber  with  tbe 
least  possible  waste,  and  to  manufacture  not 
less  than  25,000  staves  per  year  until  the 
timber  is  exhausted."  We  think  these  stlpu- 
Istlons  show  that  it  was  the  Intention  of  tbe 
parties  to  the  contract  for  the  sale  of  the 
timber  that  only  such  timber  as  was  suitable 
for  the  manufacture  of  rived  staves  were 
sold;  and,  also,  that  the  timber  was  to  be  cut 
and  removed  as  soon  as  this  could  reasonably 
be  done,  the  work  to  be  commenced  at  once. 
The  evidence  for  the  appellees  Is  to  the  effect 
that  Hungerford  proceeded  to  cut  and  manu- 
facture the  timber  he  had  purchased  from 
William  Dobbs,  Sr.,  into  staves,  and  that 
this  work  progressed  from  1899  until  1901, 
at  which  time  all  of  the  timber  purchased 
bad  be«n  manufactured  Into  staves  and  the 
parties  bad  abandoned  the  field;  that  Hun- 
gerford, by  apents,  pointed  out  the  timber 
which  he  considered  suitable  for  the  manu- 
facture of  staves,  and  all  of  this  was  cut 
and  manufactured.  On  the  other  hand,  the 
evidence  for  the  appellant  tends  to  show 
that,  while  a  part  of  the  timber  purchased 
was  cut  and  manufactured  between  1899  and 
1901,  all  of  it  was  not  cut,  and  there  remains 
upon  the  land  a  large  number  of  trees  which 
were  suitable  to  be  manufactured  into  rived 
staves  at  the  time  the  contract  was  made. 
This,  of  course,  Is  a  question  of  fact,  but  we 
think  the  preponderance  of  the  evidence  is 
with  tbe  appellees.  As  the  contract  between 
William  Dobbs,  Sr.,  and  D.  Hungerford  fixed 
no  time  in  which  it  was  to  be  executed,  the 
law  implies  that  it  was  to  be  carried  into 
efTect  within  a  reasonable  time;  and  this 
seems  to  have  been  the  contemporaneous  con- 
struction givm  it  by  the  parties  themselves, 
because  It   is   undisputed  tbat   Hungerford 


proceeded  at  once  with  the  cutting  of  the 
trees  and  their  manufacture  Into  staves,  that 
this  was  carried  forward  continuously  for 
three  years,  and  then  the  further  cutting' 
was  abandoned  until  1905,  a  period  of  four 
years. 

We  think  the  undisputed  acts  of  Hunger- 
ford with  reference  to  the  execution  of  the 
contract  between  him  and  William  Dobbs, 
Sr.,  and  the  positive  testimony  of  the  appel- 
lees and  their  witnesses  that  they  cut  for 
Hungerford  all  of  the  timber  suitable  for 
the  manufacture  of  staves  and  exhausted  the 
contract,  fully  sustains  the  chancellor's  judg- 
ment in  the  conclusion  that  he  evidently 
reached,  that  the  contract  between  Hunger- 
ford and  William  Dobbs,  Sr.,  had  been  ex- 
hausted before  it  was  assigned  to  appellant; 
and,  Hungerford  having  no  further  rights 
thereunder,  appellant  acquired  none,  and 
therefore  he  was  a  mere  trespasser,  and  tbe 
appellees,  being  the  owners  of  the  land  tres- 
passed upon,  were  entitled  to  an  injunction 
against  appellant  as  a  wrongdoer. 

For  these  reasons,  the  Judgment  is  af- 
firmed. 


MILLER  V.  CENTRAL  UNIVERSITY. 

CENTRAL  UNIVERSITY  v.  MILLER. 

(Court  of  Appeals  of  Kentucky.    Oct.  6,  1908.) 

1.  Bills  and  Notks— Considebation. 

The  consideration  of  a  note  given  to  a 
university,  reciting  that  the  maker  promised  to 
pay  to  the  university  a  specified  sum  at  her 
death,  with  interest,  for  scholarship  and  benefit 
of  a  granddaagbter,  did  not  fail  fay  reason  of 
the  consolidation  of  the  university  with  a  col- 
lege and  tbe  exclusion  of  women  from  the  con- 
solidated university,  where  the  granddaughter 
had  enjoyed  the  benefits  of  the  university  for 
six  years,  and  where  the  officers  of  the  consol- 
idated university  offered  to  the  granddaughter  a 
scholarship  in  the  nnlverslty,  and  where  the 
agreement  for  the  consolidation  provided  that 
property  dedicated  to  either  of  the  constituent 
corporations  for  any  specific  purpose  should  be 
held  by  the  consolidated  university,  and  used 
for  the  specific  purpose. 

2.  Save. 

The  validity  of  a  note  given  to  a  university 
for  tbe  erection  on  the  grounds  of  the  university 
of  a  gymnasium  for  the  use  of  the  students 
thereof  Is  not  destroyed  by  reason  of  the  con- 
solidation of  the  university  with  a  college,  and 
the  removal  of  the  seat  of  the  university  to  the 
seat  of  the  college  in  another  town ;  the  remov- 
al being  a  lawful  exercise  of  the  power  of  the 
authorities  of  the  university. 

Appeals  from  Circuit  Court,  Madison 
County. 
"Not  to  be  ofiScially  reported." 
Action  by  Sallie  A.  Miller  against  the 
Central  University  of  Kentucky.  From  a 
Judgment  granting  Insufficient  relief,  both 
parties  appeal.  Affirmed  in  sart,  reversed  in 
part 

W.  R.  Shadcelford,  for  Miller.     John  T. 
Shelby,  for  Central  University. 

CARROLL,  J.     In  June,  1898,  Mrs.  Sallie 
A.  Miller  executed  and  delivered  to  the  Ceu- 
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tral  University  of  Kebtacky  the  two  follow- 
ing papers: 

"Richmond,  Ky.,  June  1st,  1898.  At  my 
death,  I  promise  to  pay  to  the  order  of  the 
Central  University  of  Kentucky  one  thou- 
sand dollars,  value  received,  with  annual  in- 
terest at  the  rate  of  five  per  cent,  per  annum 
from  date  until  paid.  Negotiable  and  pay- 
able at  the  Richmond  National  Bank.  For 
scholarship  for  benefit  of  Van  Oreenleaf. 
Mrs.  S.  A.  Miller." 

"Richmond,  Ky.,  June  Ist,  1898.  Feeling 
a  deep  Interest  in  Christian  education,  and 
especially  the  success  and  enlarged  useful- 
ness of  the  Central  University  of  Kentucky, 
and  realizing  the  pressing  need  of  its  better 
equipment,  and  knowing  that  the  board  of 
curators  has  determined  to  make  an  earnest 
effort  to  raise  funds  for  this  object  during 
the  present  year,  I  hereby  promise  to  pay  to 
Central  University  of  Kentucky  the  sum  of 
two  thousand  dollars  to  be  paid  at  my  death, 
for  the  purpose  of  erecting  on  the  grounds  of 
said  imiversity  a  suitable  gymnasium  for  the 
use  of  the  students  of  the  institution.  And  I 
further  promise  to  pay  interest  on  said  sum 
of  two  thousand  dollars  at  the  rate  of  five 
per  cent,  per  annum,  payable  semi-annually, 
on  the  first  days  of  December  and  June  of 
each  year,  until  my  death  and  the  full  pay- 
ment of  the  said  two  thousand  dollars.  Mrs. 
S.  A.  Miller." 

In  1904  Mrs.  Miller  brought  suit  in  the 
Madison  circuit  court  for  the  purpose  of  hav- 
ing these  two  papers  canceled.  From  a  judg- 
ment entered  In  the  action  canceling  the 
$1,000  obligation,  the  Central  University  of 
Kentucky  appeals ;  and  from  a  judgment  re- 
fusing to  cancel  the  |2,000  obligation  Mrs. 
Miller  appeals. 

Mrs.  Miller  at  the  time  this  action  was  in- 
stituted was  a  widow  about  79  years  of  age, 
and  had  been  all  her  life  a  resident  of  Madi- 
son county,  and  for  many  years  an  active 
and  faithful  communicant  of  the  Southern 
Presbyterian  Church.  The  members  of  this 
religious  denomination,  desiring  to  have  an 
Institution  of  learning  in  the  state  under  the 
infiuence  and  control  of  the  church,  establish- 
ed at  Richmond,  Ky.,  Central  University,  and 
in  1874  opened  the  doors  of  the  institution. 
The  university  continued  to  be  conducted  un- 
der the  control  of  the  Southern  Presbyterian 
Church  until  1901,  when  It  was  consolidated 
with  Centre  College,  conducted  under  the 
auspices  of  the  Northern  Presbyterian 
Church,  at  Danville,  Ky.  The  combined  in- 
stitutions took  the  n&me  of  Central  Univer- 
sity of  Kentucky,  but  were  not  under  the 
control  of  the  Southern  Presbyterian  Church. 
When  this  consolidation  took  place.  Central 
University  at  Richmond  was  abandoned  by 
the  Southern  Presbyterian  Church,  and  its 
equipment  of  every  character,  except  the 
buildings,  were  transferred  to  Danville.  Mrs. 
Miller  In  her  petition,  after  setting  out  the 
f&cts  heretofore  mentioned,  farther  averred 


that  the  removal  of  the  university  to  Dan- 
ville and  its  consolidation  with  the  institu- 
tion of  learning  at  that  place  was  made  and 
done  over  her  protest ;  that  she  executed  the 
papers  under  the  belief  induced  by  statements 
made  to  her  by  the  chancellor  .of  Central 
University  that  it  would  remain  at  Rich- 
mond, and  except  for  this  belief  and  the  rep- 
resentations so  made  she  would  not  have 
signed  or  delivered  the  obligations ;  that  she 
would  not  have  contributed  anything  or 
executed  any  writings  agreeing  to  pay  any 
sum  to  the  university  if  she  had  known  that 
It  was  going  to  be  removed,  nor  would  she 
have  contributed  anything  to  an  institution 
of  learning  not  under  the  control  of  the 
Southern  Presbyterian  Church ;  that  the  con- 
sideration for  the  execution  of  the  $1,000 
note  was  the  establishment  and  permanent 
operation  of  Central  University  at  Richmond, 
under  the  management  and  control  of  the 
Southern  Presbyterian  Church,  and  the  fur- 
ther consideration  that  she  should  have  the 
privilege  of  maintaining  and  educating  In  it 
free  of  charge  Van  Greenleaf,  for  whose 
benefit  the  note  was  executed ;  that  the  only 
consideration  for  the  execution  of  the  $2,000 
note  was  the  statements,  promises,  and  repre- 
sentations made  to  her  by  the  chief  officers 
and  agents  of  Central  University  that  the 
gymnasium  to  which  the  contribution  was 
made  should  be  erected  on  the  grounds  of 
Central  University  for  Its  better  equipment 
and  the  benefit  of  Its  students,  and  especially 
the  young  men  of  Richmond  and  Madison 
counties.  She  admitted  that  the  gymnasium 
was  by  the  aid  of  her  generous  contribution 
and  that  of  other  friends  erected,  but.  up<m 
the  removal  of  the  student  body  and  educa- 
tors to  Danville,  was  abandoned  as  a  part  of 
the  university. 

In  Central  University  of  Koitucky  v.  Wal- 
ter's Bx'rs,  90  S.  W.  1066,  28  Kj.  Law  Rep. 
1041,  the  questions  presented  by  this  appeal 
were  fully  and  carefully  considered.-  There 
the  obligation  sought  to  be  canceled  by  Mra 
Walter  read  as  follows:  "Richmond,  Ky., 
March  29,  1886.  Feel  tag  especially  interest' 
ed  in  Christian  education  and  especially  in 
the  education  of  the  young  men  for  the 
gospel  ministry,  I  promise  to  pay  to  the  or- 
der of  the  Board  of  Curators  of  Central  Uni- 
versity of  Kentucky  the  sum  of  four  thou- 
sand dollars  to  be  paid  at  my  death.  The 
said  Curators  binding  themselves  to  add  this 
amount  to  the  sum  of  $26,000  contributed  by 
my  late  husband,  S.  P.  Walter,  for  the  en- 
dowment of  the  Henry  Bell  Walter  profes- 
sorship of  mathematics  in  said  imiversity." 
In  her  petition,  filed  after  the  consolidation 
of  the  two  schools,  Mrs.  Walter  alleged  that 
the  consideration  for  which  the  note  had 
been  executed  had  failed;  that  the  Central 
University  of  Kentucky  had  voluntarily  sur- 
rendered its  charter,  abandoned  Its  purpose 
of  conducting  a  school  therein,  and  was 
therefore  imable  to  maintain  the  chair  for 
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which  this  BubacrlpUon  had  been  made.  In 
the  course  of  the  opinion,  holding  that  the 
removal  of  Central  University  from  Rich- 
mond and  its  consolidation  with  Centre  Col- 
lege at  Danville  did  not  operate  to  relieve 
Mrs.  Walter  from  the  payment  of  the  note, 
the  court  said,  among  other  things,  that: 
"The  subscription  to  this  college.  In  the  ab- 
sence of  some  limitation  In  the  agreement, 
must  be  conclusively  deemed  to  have  been  in 
accord  with  the  general  purpose  of  the  educa- 
tional movement  then  undertaken  by  the  body 
of  the  church,  and  necessarily  subject  to  the 
power  of  the  governing  constituency  of  the 
institution  to  conform  Its  course  and  adopt 
such  means  to  the  accomplishment  of  its 
great  purpose  as  are  not  Inconsistent  with 
its  object,  or  with  the  charter  granted  by  the 
state.  So,  when  the  governing  body,  and  all 
the  constituents  of  the  corporation,  have  de- 
cided to  change  the  location  of  the  universi- 
ty ;  to  Include  a  broader  field  of  work,  to  add 
new  forces,  and  bring  to  Its  aid  additional 
endowment,  all  tending  to  the  same  end  con- 
templated in  Its  establishment,  the  enter- 
prise is  not  abandoned,  but  Is  continued; 
and  subscriptions  made  to  it  are  enforceable, 
whether  their  consideration  is  the  mainte- 
nance of  the  original  Institution  or  particular 
chairs  therein.  If  such  chairs  are  in  fact 
maintained  by  the  new  institution.  While 
Mrs.  Walter  might  have  conditioned  her 
promise  that  the  college  seat  should  be  at 
Richmond,  she  did  not.  That  she  supposed  It 
would  be  continued  there,  because  It  was 
there  at  the  time  the  note  was  executed,  did 
not  at  all  affect  the  title  of  the  promisee,  nor 
the  obligatory  force  of  the  note  upon  her.  In 
the  absence  of  such  condition  assented 
to  by  both  parties  when  the  note  was  exe- 
cuted. As  there  is  nothing  In  the  note,  or  In 
the  contemporaneous  transaction,  binding 
the  payee  to  apply  the  money  otherwise  than 
In  the  maintenance  of  a  chair  of  mathe- 
matics In  Its  university,  being  conducted  for 
Christian  education,  there  was  no  limitation 
upon  the  power  of  the  payee  to  change  the 
location  of  Its  school  or  schools,  or  to  change 
the  manner  of  their  government,  or  the  adop- 
tion of  particular  means  of  effectuating  the 
general  purpose  for  which  the  institution 
was  founded.."  A  careful  consideration  and 
comparison  of  this  record  with  the  Walter 
Case  satisfies  us  that  there  is  In  principle 
no  substantial  difference  between  them,  and 
that  the  ground  upon  which  the  Walter  opin- 
ion rests  Is  conclusive  of  the  proposition 
that  Mrs.  Miller  cannot  obtain  the  relief 
sought  If  that  opinion  Is  adhered  to.  But, 
as  counsel  for  Mrs.  Miller  earnestly  argue 
that  questions  raised  here  were  not  disposed 
of  In  the  Walter  Case,  and  there  are  ma- 
terial points  of  difference  between  the  two, 
we  will  notice  the  distinctions  pointed  out 
by  coimsel. 

In  reference  to  the  $1,000  note,  it  Is  ^aid 
that  the  consideration  expressed  In  the  face 


of  the  writing  Is  a  scholarship  for  the  benefit 
of  Van  Greenleaf,  a  young  lady ;  that,  as 
ladies  are  not  admitted  to  the  Danville  In- 
stitution, therefore  the  consideration  has  tail- 
ed. In  response  to  this,  it  may  be  said  that 
in  the  answer  of  the  university  in  reference 
to  the  11,000  note,  to  which  a  demurrer 
was  sustained,  thereby  admitting  Its  aver- 
ments, we  find  the  following:  "Defendants 
say  that  under  said  agreement  the  said 
granddaughter,  Van  Greenleaf,  wbs  admitted 
to  said  Central  University,  and  did  enjoy  its 
benefits  for  a  period  of  six  years,  and  that 
the  defendant  now  offers  and  tenders  to  plain- 
tiff or  her  granddaughter  a  scholarship  in  the 
university  established  at  Centre  College  and 
known  as  Central  University  of  Kentucky, 
and  It  Is  prepared  permanently  to  fulfill  the 
obligation  by  giving  to  any  student  who  may 
be  named  by  the  plaintiff  the  advantage  of  said 
scholarship,  and  thflt  It  will  perpetually  use 
the  Income  of  said  fund  for  the  purpose  for 
which  it  was  dedicated."  Although,  In  view 
of  the  ruling  of  the  lower  court  In  sustaining 
a  demurrer  to  the  answer  of  the  university 
in  so  far  as  it  sought  to  present  a  defense 
against  the  effort  to  cancel  the  $1,000  note, 
and,  in  rendering  a  judgment  upon  the  plead- 
ings canceling  this  obligation.  It  Is  not  neces- 
sary to  notice  the  evidence  that  was  not  taken 
with  reference  to  this  note  or  considered  by 
the  lower  court  In  disposing  of  the  question, 
yet  it  may  not  be  amiss  to  say  that  the  evi- 
dence supports  the  averments  of  the  answer, 
as  does  the  agreement  entered  Into  for  the 
consolidation  of  the  two  schools,  which  pro- 
vides In  article  7  that:  "All  property  and 
funds  which  have  been  dedicated  or  contrib- 
uted to  either  of  said  constituent  corporations 
for  the  support  or  maintenance  of  special 
chairs  or  schools  or  for  any  specific  purpose 
shall  be  held  by  said  Central  University  of 
Kentucky  and  dedicated  to  and  used  for  such 
specific  purpose  in  accordance  with  the  terms 
of  the  gift  or  contract  under  which  the  same 
shall  have  been  received."  So  that  the  right 
to  the  scholarship  exists  in  Central  Univer- 
sity of  Kentucky  as  fully  as  it  would  If  the 
consolidation  had  not  taken  place;  the  only 
difference  being  that  the  college  is  located  at 
DanviUe  in  place  of  Richmond. 

As  to  the  gymnasium  note.  It  Is  argued  that, 
as  the  note  Itself  stipulates  that  the  building 
Is  to  be  erected  on  the  grounds  of  Central 
University  for  the  use  of  the  students  of  the 
Institution,  when  the  university  was  removed, 
the  gymnasium  was  necessarily  abandoned, 
and  its  use  for  the  purpose  Intended  destroy- 
ed. Hence  there  was  a  total  failure  of  con- 
sideration. True,  the  removal  of  the  univer- 
sity destroyed  the  usefulness  of  the  gym- 
nasium as  a  part  of  the  Institution  at  Rich- 
mond; but,  as  the  removal  of  the  student 
body,  the  educational  force,  and  equipment 
was  a  lawful  exercise  of  power  on  the  part  of 
the  constituted  authorities  of  the  university. 
It  would  seem  to  follow  that  the  fact  that 
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the  removal  destroyed  the  use  of  the  gym- 
nasium as  an  adjunct  of  the  institution  can- 
not afTect  the  question,  or  render  invalid  the 
note.  Bryan  v.  Board  of  Education,  90  Ky. 
322,  18  8.  W.  276.  In  this  connection  It  may 
be  remarked  that  there  Is  no  condition  in 
the  note  obliging  the  payee  to  perpetually 
maintain  the  gymnasium  at  Richmond  as  a 
part  of  the  college  located  there,  or  to  con- 
tinue to  conduct  its  school  at  that  place.  Nor 
do  we  find  anything  In  the  record  that  would 
Justify  us  in  holding  that  the  notes,  or  either 
of  them,  were  procured  by  fraud  or  misrepre- 
sentation. We  have  no  doubt  that,  when  they 
were  executed,  not  only  Mrs.  Miller  but  the 
officers  and  agents  of  the  university  who  ob- 
tained them,  believed  in  good  faith  that  the 
university  was  permanently  established  at 
Richmond.  At  that  time  its  removal  or  con- 
solidation was  not  seriously  contemplated  tf 
it  Indeed  had  ever  been  considered.  No  mia- 
representations  were  made,  no  fraud  was 
practiced.  All  the  parties  to  the  transaction 
acted  in  good  faith.  The  gymnasium  la  at 
Richmond,  the  place  where  the  money  was 
contributed  to  erect  It  There  it  wUl  remain. 
When  the  college  was  removed  to  Danville, 
this  act  in  and  of  itself  necessarily  terminat- 
ed the  gymnasium  building  erected  on  the 
grounds  at  Richmond  as  a  part  of  the  college 
equipment,  but  it  being  conclusively  settled 
in  the  Walter  and  Bryan  Cases,  especially  the 
former,  that  the  act  of  removal  was  a  legiti- 
mate exercise  of  power,  there  is  In  our  judg- 
ment no  escape  from  the  conclusion  that  its 
removal  did  not  affect  the  obligatory  force  of 
the  obligation  given  for  the  purpose  of  erect- 
ing the  gymnasium. 

Wherefore  the  judgment  of  the  lower  court 
canceling  the  $1,000  note  is  reversed,  and 
the  judgment  refusing  to  cancel  the  $2,000 
obligation  Is  affirmed. 


WILrSON  V.  HARDMAN  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  8,  1908.) 

1.  Appeal   and    Ebbob— Findings— Conclu- 
siveness. 

A  finding  will  not  be  disturbed  on  appeal 
where  the  evidence  is  conflicting. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ||  3983-3989.] 

2.  Fraudulent   Conveyances— Homestead— 
Rionr  to  Dispose  op. 

A  homestead  not  being  snbject  to  the  own- 
er's debts,  no  fraud  was  committed  in  convey- 
ing it  to  an  adopted  daughter  In  consideration 
of  affection. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Fraudulent  Codveyances,  {  118.] 

Appeal  from  Circuit  Court,  Pendleton 
County. 

"Not  to  be  officially  reported." 

Action  by  Mary  H.  Wilson  against  Kate 
Hardman  and  another.  From  a  judgment  for 
defendants,  plaintifT  appeals.    Affirmed. 

Applegate  &  Clarke  and  Jno.  H.  Barker, 
for  appellant  Rardln  &  Rardin,  for  appd- 
iees. 


CLAY,  C.  Appellees,  Kate  and  Henry 
Hardman,  who  are  husband  and  wife,  owned 
what  Is  known  as  the  "Commercial  Hotel 
property,"  In  Falmouth,  Ky.  They  bad  lived 
In  and  occupied  that  property  for  more 
than  12  years  as  their  homestead.  In  the 
fall  of  1903  they  exchanged  this  property  in 
part  payment  for '  a  farm  owned  by  one 
Barney  Hetterman.  After  crediting  the  val- 
ue of  the  hotel  property,  there  was  a  balance 
due  on  the  farm  of  about  $800.  In  the  year 
1906  Mrs.  Hardman  bought  from  appellant 
a  piece  of  property  In  Falmouth.  The  pur- 
chase price  was  $1,800,  for  which  sum  Mrs. 
Hardman  executed  her  notes.  The  notes  pro- 
vided that.  In  the  event  any  of  them  was 
unpaid  at  maturity,  the  whole  indebtedness 
should  become  due  and  payable.  When  the 
first  note  fell  due,  Mrs.  Hardman  was  un- 
able to  meet  It  Appellant  immediately  filed 
suit  against  her,  and  obtained  a  judgment 
and  order  of  sale  of  the  property.  The  prop- 
erty was  bid  in  by  appellant  for  the  sum  of 
$1,100,  leaving  a  balance  due  on  the  debt 
of  about  $700.  There  lived  with  Mrs.  Hard- 
man  a  girl  by  the  name  of  Delia  Sipes,  who 
was  Mrs.  Hardman's  adopted  daughter,  and 
to  whom  she  deeded  this  farm.  The  consid- 
eration was  love  and  affection.  Appellant  in- 
stituted this  action  to  recover  the  balance  of 
her  judgment  debt,  charging  that  the  deed 
from  Mrs.  Hardman  and  husband  to  Delia 
Sipes  was  fraudulent  and  asking  that  It 
be  set  aside.  Mrs.  Hardman  and  her  hus- 
band defended  on  the  ground  that  the  prop- 
erty in  question  was  "their  homestead,  and 
that  they  had  the  right  to  do  with  it  as  they 
wished.  Appellant  denied  that  appellees  had 
a  homestead  In  the  property.  The  chancellor 
decided  In  favor  of  appellees,  and  the  appel- 
lant prosecutes  this  appeal. 

It  is  the  contention  of  appellant  that  ap- 
pellees abandoned  their  homestead  in  the 
farm.  The  evidence  shows  that  at  the  time 
of  the  purchase  of  the  town  property  of 
Mrs.  Wilson  Mrs.  Hardman  and  her  husband 
were  occupying  the  Hetterman  farm  as  their 
homestead.  The  only  real  question  In  the 
case  is:  Did  they  abandon  their  homestead 
in  said  farm?  The  proof  for  appellant  Is  to 
the  effect  that  Mrs.  Hardman  stated  that  she 
was  dissatisfied  with  the  country;  that  she 
was  anxious  to  return  to  town;  that  she 
had  purchased  the  town  property  as  her 
home,  and  intended  to  occupy  It  as  such. 
The  testimony  for  appellees  Is  to  the  effect 
that  Mrs.  Hardman  brought  only  a  portion 
of  her  furniture  from  the  farm  Into  town, 
that  she  claimed  the  farm  as  her  home  and 
Intended  to  make  her  home  In  town  only  in 
the  event  she  could  pay  for  the  property. 
The  evidence  being  very  conflicting  and  such 
as  to  leave  the  mind  in  doubt  the  judgment 
of  the  chancellor,  holding  that  appellees  did 
not  abandon  their  homestead  in  the  farm, 
will  not  be  disturbed.  If  they  did  not  aban- 
don It  they  had  the  right  to  dispose  of  It 
as  they  saw  fit    It  not  being  subject  to  their 
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debts,  no  fraad  was  committed  by  appellees 
In  conveying  the  property  to  Delia  Slpee. 
Rotbwell  v.  Rotbwell,  104  S.  W.  276,  31  Ky. 
Law  R^.  Sol ;  Kueran,  etc.,  v.  Specker,  etc., 
11  Bush,  1 :  Dowd  and  Wife  v.  Hurley,  etc.,  78 
Ky.  260;  Allen's  Son  v.  Dilllngfaam'8  Assign- 
ee, etc.,  104  Ky,  801,  47  S.  W.  1076 ;  Llshy, 
etc.,  v.  Perry,  etc.,  6  Bush,  615;  Dewees  v. 
Dewees,  121  Ky.  747,  90  8.  W.  258. 
Judgment  affirmed. 


MAYES  et  ai.  t.  KUYKBNDAIiL  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  6,  1908.) 

1.  Deeds — CoNSTEncnoN— Statutes. 

The  common-law  rule  that,  where  one  con- 
veys a  life  estate  to  another  with  remainder  to 
the  heirs  of  the  grantor,  they  take  as  reversion- 
ers, and  the  grantor,  being  himself  the  rever- 
sioner, after  such  limitation  may  grant  the  re- 
version, is  not  affected  bv  Ky.  St  1903,  {  2346, 
providing  that,  by  a  deed  conveying  property  to 
a  person  for  his  life  and  after  nis  death  to 
his  heirs,  the  grantee  shall  take  an  estate  for 
life  only,  with  remainder  in  fee  to  bis  heirs. 

2.  Saub. 

A  conveyance  by  a  husband  to  his  wife 
for  life,  or,  in  case  she  should  become  a  widow, 
during  her  widowhood,  and  thereafter  to  the 
lawful  heirs  of  the  grantor,  vests  in  the  wife 
an  estate  for  life  or  during  widowhood,  with 
reversion  to  the  husband. 

3.  Wills— CoNSTEncnoN— Estates  AcQUiKED. 

A  husband  after  conveying  land  to  his  wife 
for  life,  with  reversion  to  his  heir^  executed  a 
will,  leaving  his  whole  estate  to  nis  wife  for 
life  or  during  widowhood,  with  remainder  to  bis 
four  children,  and  giving  to  two  grandchildren 
by  a  deceased  daughter  a  specified  sum.  Held, 
that  the  reversionary  interest  in  the  land  pass- 
ed to  his  four  children,  to  the  exclusion  of  the 
grandchildren. 

Appeal  from  Circuit  Court,  E^ton  County. 

"Not  to  be  officially  reported." 

Action  by  B.  R.  Kuykendall  and  others 
against  John  D.  Mayes  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Reversed,  with  directions  to  dismiss  petitloiL 

Moorman  &  Warren,  for  appellants.  Rob- 
bins,  Thomas  &  Tyler,  for  appellees. 

BARKER,  J.  On  the  16th  day  of  Decem- 
ber, 1868,  J.  W.  Mayes  conveyed  to  bis 
wife,  Virginia  F.  Mayes,  an  estate  in  160 
acres  of  land  In  Fulton  county,  Ky.;  the 
consideration  being  $1,150  which  the  wife  had 
Inherited  from  her  father,  and  turned  over  to 
her  husband.  So  much  of  the  deed  as  Is  ma- 
terial to  be  set  forth  with  particularity  is  as 
follows:  "J.  W.  Mayes  has  this  day  given, 
granted,  bargained,  sold  and  conveyed  unto 
the  said  V.  F.  Mayes,  of  the  second  part, 
ber  heirs  and  assigns,  a  certain  tract  or  par- 
cel of  land  lying  and  being  the  county  of 
Fulton  and  state  of  Kentucky,  and  describ- 
ed as  follows :  [description  omitted]  •  •  • 
To  have  and  to  hold  the  same  during  her 
natural  life  or  in  case  she  should  become  a 
widow,  then  during  her  widowhood;  at  the 
expiration  of  the  aforesaid  times,  then  to  my 
'awful  heirs  and  assigns  forever."  In  1905 
J.  W.  Mayes  died,  testate,  leaving  four  chll- 
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dren  and  two  grandchildren,  Ben  and  Lena 
Kuykendall,  who  are  the  children  of  a  daugh- 
ter who  died  before  her  father.  By  the  terms 
of  his  will,  he  left  his  whole  estate,  both  real 
and  personal,  to  his  wife,  Virginia  F.  Mayes, 
for  her  life  or  widowhood,  with  remainder 
after  her  death  to  his  four  children.  To  his 
two  grandchildren,  Ben  and  Lena  Kuykendall, 
he  left  $200  each,  to  be  paid  out  of  his  per- 
sonal estate  as  their  portion  of  his  estate. 
Prior  to  the  Institution  of  this  action,  the 
widow,  Virginia  F.  Mayes,  died,  and  ttie  be- 
quests to  the  grandchildren  were  paid  over 
to  tiiem.  Appellees,  the  grandchildren,  after 
the  death  of  their  grandmother,  instituted 
this  action  against  the  appellants,  their  un- 
cles and  aunts,  to  recover  one-flfth  of  the 
land  which  had  been  conveyed  by  their  grand- 
father to  their  grandmother,  claiming  that, 
under  the  terms  of  the  deed,  they  were  re- 
maindermen with  their  uncles  and  aunts  aft- 
er the  life  estate  of  their  grandmother  had 
terminated.  The  petition  sets  out  the  convey- 
ance and  the  fact  that  the  grandfather  and 
grandmother  are  both  dead,  and  charges  that 
their  uncles  and  aunts  are  wrongfully  with- 
holding the  property  from  them.  The  answer 
denies  the  claim  of  the  plaintiffs,  and  then 
pleads  the  will  of  J.  W.  Mayes,  by  which 
it  la  claimed  that  he  devised  the  reversion  in 
the  land  to  his  children,  the  defendants  In 
the  case  below.  They  also  pleaded  that  the 
plaintiffs  were  estopped  from  setting  up  any 
claim  to  the  land,  because  they  had  accepted 
the  l)equest  of  $200  each,  made  to  them  in  the 
will  of  their  grandfather. 

The  first  question  with  which  we  are  con- 
fronted is  the  effect  of  the  deed  from  J.  W. 
Mayes  to  his  wife.  At  common  law,  the  rule 
is  that,  where  one  conveys  a  life  estate  to 
another  with  remainder  to  the  heirs  of  the 
grantor,  they  take,  not  as  remaindermen,  but 
as  reversioners,  and  the  grantor  being  him- 
self the  reversioner  after  such  limitation  he 
may  grant  away  the  reversion.  The  rule  is 
stated  in  2  Washburn  on  Real  Property,  S 
1525,  as  follows :  "At  common  law,  if  a  man 
seised  of  an  estate  limited  it  to  one  for  life, 
remainder  to  his  own  right  heirs,  they  would 
take,  not  as  remaindermen,  but  as  reversion- 
ers; and  it  would  be,  moreover,  competent 
for  him,  as  being  himself  the  reversioner, 
after  making  such  a  limitation,  to  grant 
away  the  reversion."  The  case  of  Pryor  v. 
Castleman,  etc.,  7  S.  W.  892,  9  Ky.  Law  Rep. 
967,  is  hi  principle  identical  with  that  at 
bar.  In  the  deed  involved  in  the  case  cited 
the  habendum  clause  was  as  follows:  "To 
have  and  hold  the  land  unto  said  Jas.  Crutch- 
er  in  trust  for  the  use  and  l>enefit  of  the  said 
Frances  Crutcher  and  any  children  which 
may  be  lawfully  bom  of  her  body  during  the 
natural  life  of  the  said  James  Crutcher  and 
Frances  Crutcher,  his  wife.  But  It  Is  dis- 
tinctly understood  that  at  the  death  of  the 
said  Crutcher  and  wife  said  trust  shall 
cease,  and  the  fee-simple  title  shall  vest  ab- 
solutely In  the  children  of  said  Frances,  born 
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In  lawful  wedlock,  and  If  no  children,  then  to 
my  legal  heirs."  It  was  there  held  that  the 
reversion  was  in  the  grantor  upon  the  death 
of  Frances  Crutcber  without  children,  and  he 
could  convey  this  reversion  by  deed.  See, 
also,  Coots  V.  Yewell,  etc.,  95  Ky.  367,  25 
S.  W.  507,  26  S.  W.  179;  Alexander,  etc.,  v. 
De  Kermel,  81  Ky.  345. 

Section  2345,  Ky.  St.  1903,  has  no  applica- 
tion to  the  case  at  bar.  The  heirs  or  descend- 
ants therein  spoken  of  are  the  heirs  and  de- 
scendants of  the  grantee,  and  not  those  of 
the  grantor,  as  in  the  case  before  us. 

It  is  clear  from  the  foregoing  authority 
that,  by  the  language  quoted  from  the  deed 
from  J.  W.  Mayes  to  his  wife,  she  took  a  life 
estate  with  reversion  In  her  husband,  and 
this  reversion  he  could  convey,  either  by  will 
or  deed.  It  follows,  therefore,  that  by  his 
will  the  reversion  in  the  land  passed  by  de- 
vise to  his  children,  the  appellants,  to  the  ex- 
clusion of  his  grandchildren,  the  appellees. 

The  Judgment,  holding  that  by  the  deed  the 
grandchildren  took  any  interest  in  the  land 
conveyed  by  their  grandfather,  must  be  re- 
versed, and  it  is  80  ordered,  with  directions 
to  dismiss  the  petition. 


PENDLETON  v.  PENDLETON. 
/Court  of  Appeals  of  Kentucky.     Oct.  8,  1908.) 

1.  HtrSBAND  AND  WIFE— ACTION  FOB  MAINTE- 
NANCE—DEFENSES— INFANCT. 

A  wife's  suit  to  compel  her  husband  to 
contribute  to  the  support  of  herself  and  child 
cannot  be  defeated  by  a  plea  of  infancy,  where 
he  was  old  enough  to  contract  marriage. 

2.  Judgment  —  Process  to   Sustain  —  Con- 
structive Service- Pebsonai.  Judgment. 

In  a  wife's  suit  to  compel  her  husband  to 
support  her  and  their  child,  in  which,  the  hus- 
band being  out  of  the  state,  only  constructive 
service  on  him  was  had,  a  personal  judgment 
neainst  him  violates  Civ.  Code  Prac.  §  419,  for- 
bidding a  personal  judgment  where  defendant 
is  only  constructively  served. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  S  26.] 

3.  Husband  and   Wife— Separate  Mainte- 
nance—Attachment—Evidence. 

Where  a  husband,  bavins;  an  interest  in 
real  estate,  left  the  state  and  remained  away 
for  about  a  year,  and  during  that  time  failuJ 
to  contribute  to  the  support  of  his  wife  and 
infant  child,  though  the  wife  was  destitute,  the 
court  properly  sustained  an  attachment  against 
his  property  to  compel  him  to  contribute  to  the 
support  of  the  wife  and  child. 

4.  Appearance — Pboceedinos    Constituting 
Appearance. 

A  prosecution  by  a  defendant  constructive- 
ly served  of  an  appeal  from  an  adverse  judg- 
ment of  the  circuit  court  brings  him  before  the 
circuit  court  on  the  return  of  the  case  as 
thoiieb  he  had  entered  his  appearance  when  the 
mandate  is  filed,  though  no  judgment  can  be 
taken  against  him  at  the  term  at  which  the 
mandate  is  filed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appearance,  §  52.] 

Appeal  from  Circuit  Court,  Johnson  County. 
"Not  to  be  officially  reported." 
Action    by    Amanda    Pendleton    against 
Grover    Pendleton.      From   a   Judgment   for 


plaintiff,  defendant  appeals*     Beversed  and 
remanded. 

D.  J.  Wheeler,  for  appellant  Vaughn, 
Howes  &  Howes,  for  appellee. 

LASSING,  J.  Appellant  and  Amanda 
Brown  were  married  in  June,  1904.  They 
lived  together  for  about  three  months,  when 
he  left  her  at  the  home  of  his  relatives  in 
Johnson  county,  Ky.,  and  went  to  the  state 
of  West  Virginia.  He  remained  away  for 
a  year  or  more,  during  which  time  a  child 
was  bom  to  them,  and,  when  it  was  some 
four  or  five  months  old,  appellee  filed  a  suit 
against  her  husband,  wherein  she  sought  to 
compel  him  to  contribute  to  the  support  and 
maintenance  of  herself  and  their  infant 
cbiUl,  and  asked  for  an  attachment  against 
an  undivided  Interest  in  certain  real  estate 
which  was  owned  by  her  husband.  The  prop- 
er alfldavit  was  made  for  a  warning  order, 
and  In  due  time  an  attorney  was  appointed  to 
correspond  with  and  defend  for  him.  It  was 
made  to  appear  that  appellant  was  under 
age,  and  the  court  thereupon  appointed  a 
guardian  ad  litem  for  him,  who  filed  an 
answer  traversing  the  allegations  of  the 
petition.  Proof  was  taken  showing  the  mar- 
riage of  appellant  and  appellee,  his.  subse- 
queut  abandonment  of  her,  and  her  destitute 
and  dependent  condition.  The  chancellor,  on 
final  hearing,  entered  a  Judgment  directing 
appellant  to  pay  to  the  attorneys  for  appel- 
lee $10  per  mouth  alimony  for  the  support 
of  his  wife  and  child,  and  $25  fee  to  her  at- 
torneys. He  sustained  the  attachment,  but 
made  no  disposition  of  the  attached  prop- 
erty. From  that  Judgment,  this  appeal  is 
prosecuted. 

Appellant  complains  of  the  Judgment  in 
two  particulars:  First,  because  the  personal 
Judgment  was  rendered  against  him  when 
be  was  an  Infant  and  only  constructively 
served;  and,  second,  because  the  court  sus- 
tained the  attachment,  when  there  was  no 
proof  to  support  the  allegations  of  the  peti- 
tion In  regard  thereto,  and  upon  which  the 
order  of  attachment  issued. 

The  first  objection  as  to  the  personal  judg- 
ment is  well  taken.  By  section  419  of  the 
Civil  Code  of  Practice  a  personal  Judgment 
is  expressly  forbidden  In  any  case  where  the 
defendant  Is  only  constructively  served.  His 
plea  of  infancy  can  avail  him  nothing,  for 
he  is  liable  for  the  support  of  his  wife  and 
child,  even  though  he  be  an  Infant  He 
was  old  enough  to  contract  marriage  with 
the  one,  and  beget  the  other,  and,  having 
doiie  so,  the  law  imposes  upon  him  the  bur- 
den of  their  support.  Section  2124  of  the 
Kentucky  Statutes  of  1903  authorizes  the 
issuing  of  an  attachment  In  a  case  like  this, 
and  no  bond  Is  required. 

Appellant  complains  that  the  proof  offered 
did  not  Justify  or  support  the  Judgment  of 
the  chancellor  sustaining  the  attachment. 
Appellant  left  the  state  and  reiuaiced  away 
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for  about  a  year,  during  all  of  which  time  he 
paid  no  attention  to  the  wants  aud  neces- 
sities of  his  wite  and  Infant  child.  This  con- 
duct on  his  part  was  such  as  to  Justify  the 
conclusion  of  the  wife  that.  If  an  oppor- 
tunity presented  itself,  he  would  dispose  of 
his  property  In  order  to  prevent  the  law  from 
-doing  that  which  he  himself  had  so  far  fail- 
ed and  refused  to  do.  We  are  of  opinion  that 
under  the  showing  made  the  court  was  Ju»- 
tifled  in  sustaining  the  attachment,  and  com- 
pelling tlie  husband  to  contribute  to  the 
support  and  maintenance  of  his  destitute 
wife  and  child.  This  case  must  be  revers- 
ed because  of  the  error  In  entering  the  per- 
sonal Judgment.  Upon  its  return  the  chancel- 
lor may  direct  a  sale  of  the  attached  proper- 
ty, or  enough  thereof  to  satisfy  the  sum  to 
which  he  has  found  appellee  and  her  child 
ace  reasonably  entitled,  together  with  the 
costs  of  the  action,  including  the  attorney's 
fee,  which  is  properly  taxed  as  a  part  of 
the  costs.  The  prosecution  of  this  appeal 
by  appellant  brings  him  before  the  circuit 
court  on  the  return  of  this  case  for  all  pur- 
poses, as  though  be  had  entered  his  ap- 
pearance when  the  mandate  is  filed,  though 
no  Judgment  can  be  taken  against  him  at  the 
term  In  which  the  mandate  Is  filed.  Beaz- 
ley  V.  Maret,  1  Bush,  466. 

This  case  is  reversed  and  remanded,  with 
Instructions  to  the  trial  court  to  permit  either 
party  to  file  such  pleadings  as  may  be  neces- 
sary to  complete  the  Issue,  and  take  proof, 
if  desired.  In  support  thereof,  and  for  fur- 
ther proceedings  consistent  with  this  opinion. 


HIGHTOWER  v.  BORDEN  et  al. 
(Court  of  Appeals  of  Kentucky.     Oct.  8,  1908.) 

1.  Tbiait— Instructions— EviDENCB  to   Sdp- 

POBT. 

Where,  in  ejectment,  plaintiff  gave  no  evi- 
dence In  support  of  his  claim  of  adverse  pos- 
Eesaion,  It  was  error  to  submit  to  the  jury  bis 
right  to  recover  under  title  acquired  by  adverse 
possession. 

riSd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  696-612.] 

2.  Ejectment— INSTBTJCTIONS. 

In  an  ejectment  the  only  issue  was  the 
location  of  the  original  bed  of  a  creeic  forming  a 
boundary.  Defendant  claimed  a  different  loca- 
tion of  the  original  lied  of  the  creek  than  that 
alleged  by  plaintiff  and  also  adverse  pos.session. 
Held,  the  conrt  should  instruct  that,  if  ttie 
land  was  as  claimed  by  plaintiff,  plaintiff  was 
entitled  to  recover,  unless  defendant  had  been 
in  the  adverse  possession  thereof  for  15  years. 
8.  BoDNDABiEs  —  Courses  and  Distances— 

Natural  Objects. 

Courses  and  distances  called  for  in  deeds 
most  give  way  to  natural  objects  called  for 
when  there  is  a  conflict  between  them. 

[Ed.  Note. — For  cases  iu  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  §  12.] 

Appeal  from  Circuit  Court,  Warren  County. 

"Not  to  be  officially  reported." 

Action  by  P.  C.  Borden  and  another  against 
F.  0.  Higbtower.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded. 


Jno.  B.  Grlder,  for  appellant  Sims,  Du 
Bose  &  Rodes  and  W.  E.  Garth,  for  appel- 
lees. 

BARKER,  J.  The  parties  to  this  action 
are  neighbors  owning  adjoining  farms  In 
Warren  county,  Ky.  There  is  between  the 
undisputed  parts  of  the  respective  farms  a 
bottom  containing  about  four  or  five  acres  of 
land.  Through  this  bottom  runs  Cedar  creek, 
which,  without  dispute,  originally  constitut- 
ed the  dividing  line  between  the  farms.  The 
appellees,  Clem  Borden  and  his  wife,  Mrs. 
P.  C.  Borden,  instituted  this  action  in  eject- 
ment against  the  appellant,  F.  G.  Hightower, 
alleging  that  Mrs.  P.  C.  Borden  was  the 
owner  of  the  bottom  in  controversy,  and  that 
she  bad  owned  it  and  been  in  tbe  actual  pos- 
session by  herself  and  vendors  for  more 
than  15  years  next  before  the  institution  of 
the  action;  that  the  appellant,  F.  G.  High- 
tower,  had  wrongfully  entered  upon  the  land 
aud  ousted  appellees  therefrom  unlawfully, 
and  Is  wrongfully  withholding  the  same  from 
thera.  The  appellant,  Hightower,  denied  all 
of  the  affirmative  allegations  of  the  petition, 
and  pleaded  title  In  himself,  both  by  deed 
and  prescription.  There  was  an  amended 
petition  filed  by  plaintiffs  (appellees);  but 
this  did  not  materially  change  the  Issue  al- 
ready formed  between  the  parties.  It  was 
controverted  of  record,  and  a  reply  by  the 
plaintiffs,  denying  the  affirmative  allegations 
of  the  answer,  completed  the  Issues.  A  tri- 
al before  a  Jury  resulted  In  a  verdict  In  fa- 
vor of  the  plalntiCFs  (appellees)  for  the  land 
in  controversy,  and  the  sum  of  $125  damages. 
Appellant  filed  motion  and  grounds  for  a 
new  trial,  which,  being  overruled,  he  prose- 
cuted this  appeal  from  the  Judgment  based 
upon  the  foregoing  verdict  of  the  Jury. 

The  plaintiffs  (appellees)  introduced  no  evi- 
dence whatever  in  support  of  their  claim  to 
ovni  tbe  land  in  question  by  prescription,  and 
the  court  erred  In  submitting  to  tbe  Jury 
their  right  to  recover  It  under  a  title  ac- 
quired by  adverse  possession.  In  so  far  as 
the  paper  title  of  the  parties  to  the  land  is 
concerned,  tbe  real  and  only  issue  Is  tbe  orig- 
inal bed  of  Cedar  creek;  'it  being  conceded 
that  the  creek,  as  it  originally  ran,  was  tbe 
dividing  line  between  the  farms,  but  it  is 
claimed  by  the  appellees  (plaintiffs)  that  the 
creek  originally  ran  along  the  bluff  on  the 
north  side  of  tbe  bottom,  and  that  two  or 
three  years  prior  to  the  Institution  of  this- 
action  the  appellant,  Hightower,  wrongful- 
ly changed  the  course  of  the  stream  by  ditch- 
ing It  so  as  to  make  it  run  along  tbe  south 
edge  of  the  bottom.  In  addition  to  his  claim 
to  own  the  property  by  conveyance,  the  ap- 
pellant, Hightower,  himself  testified  that  be^ 
had  been  in  tbe  actual,  continuous,  adverse 
possession  of  It  for  more  than  15  years  next 
before  tbe  institution  of  the  action,  that 
there  was  a  division  fence  between  his  prop- 
erty, and  that  of  the  appellees  along  the 
south  edge  of  the  bottom,  and  he  had  cul- 
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tlvated  a  part  of  the  land  In  controversy 
constantly  for  more  than  15  years  last  past, 
and  that  he  and  hla  vendors  had  been  In 
the  actual,  continuous,  adverse  possession  of 
It  for  more  than  30  years  next  before  the  In- 
stitution of  this  action.  He  introduced  sev- 
eral witnesses  who  corroborated  him  as  to 
this,  and  there  was  no  evidence  on  the  part 
of  appellees  which  even  tended  to  contradict 
it.  The  appellant  was  clearly  entitled  to  an 
instruction  based  upon  this  evidence  of  his 
title  by  prescription,  and  doubtless,  if  it  had 
been  asked  for,  the  court  below  would  have 
granted  it 

Upon  another  trial  of  this  case,  If  the  evi- 
dence is  practically  the  same  as  contained  in 
the  bill  of  exceptions  before  us,  the  court 
should  instruct  the  Jury  substantially:  (1) 
That  Cedar  creek  is  the  real  dividing  line  be- 
tween the  farms  of  the  parties,  and  that,  if 
the  land  in  controversy  lies  on  the  south  side 
of  Cedar  creel:  as  it  ran  at  the  date  of  plain- 
tiffs' deed,  then  the  plaintiffs  are  entitled  to 
recover  the  land,  with  such  damages  as  they 
have  sustained,  unless  they  shall  further  be- 
lieve from  the  evidence  that  the  land  has 
been  In  the  actual,  continuous,  adverse  pos- 
session of  the  appellant  for  16  years  or  more 
next  before  the  Institution  of  the  action,  in 
which  latter  event  the  appellant  is  entitled 
to  a  verdict  In  bis  favor.  (2)  That,  if  the 
land  in  controversy  lies  on  the  north  side 
of  Cedar  creek  as  it  ran  at  the  date  of  plain- 
tiffs' deed,  then  the  defendant  Is  entitled  to 
a  verdict.  (3)  That  courses  and  distances 
called  for  in  the  deeds  must  give  way  to 
natural  objects,  also  called  for  in  the  deeds, 
when  there  is  a  conflict  between  the  courses 
and  distances,  and  the  natural  objects  found 
on  the  land. 

For  the  foregoing  reasons,  the  Judgment  is 
reversed  for  a  new  trial  by  procedure  con- 
sistent with  this  opinion. 


ROSE  V.  STEPHENS  et  al. 
(Court  of  Appeals  of  Kentucky.     Oct.  8.  1908.) 

1.  HiOHWATS— Existence— Pleadings— Limi- 
tations. 

Where,  in  a  suit  to  recover  a  strip  of  land 
used  as  a  road  between  the  lands  of  plaintiff 
and  defendants,  defendants  after  pleading  a 
parol  agreement  between  prior  owners  for  the 
straightening  of  the  line  providing  that  the  strip 
in  oontroversj  should  be  thereafter  used  as  a 
road  for  themselves  and  the  owners  of  more  re- 
mote land,  alleged  that  for  more  than  15  years 
before  suit  was  brought  defendants  had  occupied 
the  strip  in  controversy  as  a  public  road  as  a 
matter  of  right,  such  plea  wag  a  plea  of  limita- 
tions, and  was  not  demurrable  as  a  plea  of  ac- 
quisition of  title  to  land  by  parol. 

2.  EstoppeI/—Gboundb— Acceptance  of  Deed 
—Knowledge  of  Adverse  Claim. 

Where,  in  a  suit  to  recover  a  strip  of  land 
between  that  of  plaintiff  and  defendants,  plain- 
tiff testified  how  the  division  line  origmally 
ran.  and  how  for  convenience  his  father,  who 
was  the  common  grantor  of  the  parties,  chang- 
ed the  roads  then  existing,  and  opened  a  single 
road  over  the  land  in  controversy,  but  that  the 
use  of  such  road  thereafter  was  wholly  permis- 


sive, he  was  not  estopped  by  the  tact  that,  when 
he  purchased  his  land,  he  knew  defendants  were 
usin^  the  road,  from  claiming  title  thereto,  and 
denymg  their  right  to  use  it. 
a  HlOHWATB— Pbima    Faoik    Casb— Bubden 

OF  Pboof. 

Where  plaintiff  sued  for  certain  land  in- 
eluded  in  a  ^d  from  his  father,  which  land  de- 
fendants claimed  the  prescriptive  right  to  use 
as  a  road,  plaintiff's  evidence  of  title  and  that 
defendants'  use  of  the  road  had  been  ijermis- 
sive  only  established  a  prima  facie  case,  and 
placed  toe  burden -on  defendants  to  prove  their 
adverse  holding. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  ^,  Highways,  i  24.] 

Appeal  from  Circuit  Court,  Wbitley  County. 

"Not  to  be  ©facially  reported." 

Action  by  J.  P.  Rose  against  Jas.  Steph- 
ens and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  remanded. 

H.  H.  Tye  and  R.  S.  Rose,  for  appellant 

LASSINO,  J.  Appellant  filed  suit  in  the 
Whitley  circuit  court  against  appellees,  al- 
leging that  he  was  the  owner  of  bnd  In  pos- 
session of  a  certain  strip  of  land  described 
in  the  petition;  that  appellees  were  commit- 
ting trespass  upon  said  property  by  tearing 
down  his  fences  and  passing  over  Ids  ground, 
and  thereby  damaging  him  in  the  sum  of 
$100.  Appellees  answered  in  two  paragraphs. 
The  second  paragraph  was  a  general  denial, 
and  in  the  first  paragraph  they  pleaded  that 
prior  to  the  15th  of  November,  1894,  the  land 
described  in  plaintlfTs  petition  was  owned 
and  possessed  by  W.  J.  Rose  and  J.  A.  West, 
and  that  Clay  Lick  Branch  was  the  dividing 
line  between  them;  tliat  this  was  a  very 
crooked  branch,  and  the  said  W.  3.  Rose  and 
J.  A.  West  desiring  to  straighten  their  line 
and  to  have  a  passway  between  their  said 
lands  for  the  benefit  of  themselves  and  other 
persons  who  lived  above  them  on  said  branch, 
and  who  had  no  passway  by  which  they 
could  travel  from  their  homes  to  the  county 
road,  agreed  to,  and  did,  change  the  line  be- 
tween them  by  taking  it  out  of  the  said 
branch  In  many  places  and  making  It  straight- 
er,  and  making  and  creating  a  passway  20 
feet  wide,  and  each  one  erected  a  fence  on 
bis  side,  leaving  a  lane  between  them  20 
feet  In  width ;  tliat  the  said  line  was  agreed 
upon  by  the  said  W.  J.  Rose  and  J.  A.  West, 
and  the  lane  fenced  and  used  more  than  15 
years  before  the  Institution  of  this  action, 
and  that  since  that  time  It  had  been  used  by 
the  parties  and  the  public  who  desired  to  use 
same  for  more  than  15  years ;  that  on  the 
15th  of  November,  1894,  which  was  several 
years  after  said  road  had  been  established 
by  W.  J.  Rose  and  J.  A.  West  aforesaid,  that 
the  said  W.  J.  Rose  sold  and  conveyed  a 
boundary  of  said  land  to  the  plaintiff,  J.  P. 
Rose ;  that  at  the  time  he  did  so  the  road  in 
question  was  open,  being  used  by  the  pulK 
ilc  and  claimed  by  W.  J.  Rose  and  J.  A.  West 
as  the  line  between  them;  that  knowing 
said  road  had  been  created  and  agreed  upon 
as  the  true  line  and  that  same  was  being 
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used  as  a  public  road,  the  plaintiff,  J.  P. 
Rose,  accepted  a  deed  to  the  land  from  W.  J. 
Rose,  and  tield  same,  and  that  tbereafter  be 
and  West  recognized  eald  road  as  the  line 
between  them,  and  kept  said  line  fences  la 
repair  until  In  September,  1899,  when  W.  J. 
Rose  purchased  from  J.  A.  West  a  boundary 
of  land  on  the  side  of  said  road  opposite  that 
owned  by  J.  P.  Rose;  that  at  the  date  upon 
which  W.  J.  Rose  purchased  the  said  land 
from  West  be  know  that  the  road  was  the 
line  between  said  West  and  J.  P.  Rose,  and 
it  was  continued  to  be  used  and  recognized 
by  every  one  wbo  desired  to  use  It  at  all 
times,  and  kept  up  and  worked  until  within 
less  than  six  months  before  the  institution 
of  this  suit,  when  appellant,  without  right, 
tore  down  the  fence  from  one  side  of  the 
road  and  erected  same '  In  and  across  said 
road,  and  stopped  It  up  and  prevented  pub- 
lic travel  over  same.  Plaintiff  demurred  to 
this  paragraph  of  the  answer,  and  the  de- 
murrer was  overruled.  He  then  moved  to 
strike  out  same,  and  this  motion  was  like- 
wise overruled.  Thereupon,  by  agreement  of 
parties,  the  affirmative  matter  in  this  para- 
graph was  traversed  of  record.  Upon  the 
issue  thus  Joined,  the  parties  went  to  trial. 
Plaintiff  was  sworn  and  testified  in  his  own 
behalf,  and  before  he  bad  completed  bis  tes- 
timony, or  Introduced  any  evidence  in  sup- 
port thereof,  the  court  of  his  own  motion 
peremptorily  instructed  the  Jury  to  return  a 
verdict  for  the  defendants,  which  was  done, 
and,  the  motion  and  grounds  for  a  new  trial 
being  overruled,  plaintiff  prosecutes  this  ap- 
peal. 

For  blm  it  is  insisted,  first,  that  the  de- 
murrer to  the  first  paragraph  of  tbe  answer 
should  have  been  sustained  because  In  said 
paragraph  an  attempt  Is  made  by  the  de- 
fendants to  show  In  themselves  title  to  the 
real  estate  In  question  acquired  by  parol.  It 
Is  Insisted  that  this  Is  against  the  statute  of 
frauds,  and  of  no  binding  force  and  effect 
We  are  of  opinion,  however,  that  this  objec- 
tion to  paragraph  1  is  not  well  taken,  for 
the  reason  that  In  this  same  paragraph  ap- 
pellees plead  that  for  more  than  15  years 
before  the  institution  of  this  suit  they  have 
occupied,  used,  and  enjoyed  the  strip  of  land 
In  controversy  as  a  public  road,  as  a  matter 
of  right,  and  that  the  part  of  paragraph  1, 
to  which  appellant  so  strongly  urges  objection 
Is  merely  descriptive  of  the  manner  in  which 
they  originally  acquired  the  right  to  use  the 
road  in  question.  This  paragraph  Is,  In  fact, 
a  plea  of  the  statute  of  limitation  In  bar  of 
plaintifTs  right  to  recover,  and,  being  such, 
the  trial  court  properly  overruled  the  demur- 
rer thereto. 

Appellant's  second  ground  for  reversal  is 
that  the  court  erred  in  refusing  to  permit 
him  to  complete  bis  own  testimony,  and  to 
introduce  witnesses  who  were  there  ready 
and  willing  to  testify  in  his  behalf.  Two 
questions  are  raised  by  the  pleading.  First. 
Appellant  alleges  that  he  was  the  owner  of 


the  land  in  controversy  and  in  possession 
thereof.  This  was  denied  in  paragraph  2. 
Appellees  alleged  in  their  answer  substan- 
tially that  they  had  been  in  the  open,  ad- 
verse, and  notorious  use  and  enjoyment  of 
the  land  In  question  as  a  roadway  for  more 
than  15  years  next  before  the  Institution  of 
this  suit,  claiming  tbe  use  of  same  as  a  mat- 
ter of  right.  By  this  plea  they  sought  to 
avoid  appellant's  right  of  recovery.  Appel- 
lant, testifying  In  his  own  behalf,  describ- 
ed bow  the  line  originally  ran  between  tbe 
Rose  and  West  farms,  and  how,  for  conven- 
ience, bis  father  and  Mr.  West  had  changed 
the  road  and  fenced  in  tbe  lane;  that  prior 
to  that  time  his  father  had  a  roadway  run- 
ning along  his  side  of  the  creek,  and  Mr. 
West  had  a  roadway  running  along  his  side 
of  the  cr^k ;'  that  by  this  arrangement  they 
avoided  maintaining  two  roads,  although  the 
new  road,  as  laid  out  by  them,  was  placed 
almost  entirely  upon  the  land  of  Rose ;  that, 
when  he  bought  the  land  in  question  from  his 
father,  he  bought  to  the  branch,  which  bad 
always  been  recognized  as  the  line  between 
them ;  that  at  the  time  be  bought  he  knew 
ibat  the  lane  was  there,  knew  that  it  was 
running  over  the  land  which  he  was  buying, 
but  that  he  did  not  know  or  recognize  that 
it  was  claimed  by  any  one,  but  understood 
that  it  was  used  with  his  father's  permission, 
and  that  it  had  been  used  with  his  permis- 
sion, after  he  bought  the  land  which  was 
formerly  owned  by  his  father. 

The  bill  of  evidence  recites  that  at  this 
point  the  court  asked  the  witness  If  he  knew 
that  the  road  was  a  passway,  being  used  by 
the  defendants,  at  the  time  he  purchased  the 
land  over  which  It  ran  from  his  father,  and 
being  told  by  the  witness  that  he  did,  there- 
upon, over  the  protest  and  objection  of  the 
attorneys  for  appellant,  who  asked  that  ap- 
pellant be  permitted  to  complete  bis  own  tes- 
timony and  to  introduce  witnesses  who  were 
present  in  court  for  the  purpose  of  testify- 
ing, instructed  the  Jury  to  find  for  the  de- 
fendants, which  was  done.  The  court  was 
evidently  of  opinion  that  because  appellant 
knew  at  the  date  of  his  purchase  that  appel- 
lees were  using  the  roadway  in  question  that 
be  was  estopped  from  claiming  same  or  de- 
nying to  appellees  the  right  to  continue  to  so 
use  It.  To  this  conclusion  we  cannot  agree, 
for  appellant  had  testified  that  the  use  of 
the  road,  from  tbe  time  it  was  laid  out,  was 
wholly  permissive,  and  hence  the  lapse  of 
any  number  of  years  would  not  deprive  ap- 
pellant of  bis  right  to  withdraw  such  per- 
mission and  close  pp  the  lane.  Appellant 
having  testified  that  the  land  in  question  was 
covered  by  and  included  in  Ws  father's  deed, 
and  by  his  deed  from  his  father,  as  well,  and 
that  the  use  of  the  roadway  in  question,  while 
bis  father  held  the  land,  bad  been  with  bis 
father's  consent  and  permission,  and  after 
be  purchased  it  with  his  consent  and  permis- 
sion, had  made  out  a  prima  facie  case  at 
least,  and,  in  the  absence  of  any  proof  on  tbe 
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part  of  appellees,  a  judgment  should  bave 
been  entered  In  favor  of  appellant.  Tbe  bur- 
den was  upon  appellees  to  establlsb  their  ad- 
verse holding,  and  their  claim  to  tbe  pass- 
way,  upon  this  ground,  was  in  no  wise  made 
out  by  the  admission  of  appellant  that  be 
knew  they  were  traveling  the  road  when  he 
bought  the  land  from  bis  father. 

Tbe  court  erred  in  taking  the  case  from 
the  jury,  as  he  did,  and  for  this  reason  the 
judgment  Is  reversed  and  remanded,  with  In- 
structions to  tbe  trial  court  to  permit  tbe  ap- 
pellant to  present  bis  entire  case,  and  for 
further  proceedings  consistent  with  this  opin- 
ion. 


STATE  NAT.  BANK  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct.  8,  1908.) 

1.  Depositobi KB— States  — PuBuo    Funds  — 

CONTBAC^-TEBMIN  ATION . 

Under  Ky.  St.  1903,  §  4692,  prescribing 
the  manner  of  designating  a  state  depository, 
but  silent  as  to  bow  long  the  depository  sliall 
act  as  such,  in  tbe  absence  of  an  agreement 
specifically  fixing  tiie  time,  the  relation  con- 
tmues  during  the  mutual  will  of  the  State 
Treasurer  and  tbe  depository  designated. 

2.  Saue— Notice. 

Where  an  agreement  appointing'  a  bank  a 
state  depository  contained  no  provision  for  its 
termination,  it  was  terminable  only  by  notice, 
on  the  part  of  the  Treasurer,  that  be  elected  to 
withdraw  the  deposit,  or  by  the  bank  that  it  de- 
sired to  be  relieved  from  its  responsibility  and 
tender  of  the  existing  deposit. 

3.  Same— Bonds   to    SECtrBS    Depobits— Re- 
newal. 

Where  a  bank's  bond  to  secure  state  de- 
posits covered  any  delinquency  of  the  bank,  dur- 
ing such  time  as  it  should  act,  and  contained 
the  bank's  agreement  to  pay  2%  per  cent,  intar- 
est  on  daily  balances,  a  renewal  bond  in  tbe 
succeeding  year  did  not  relieve  the  obligors  in 
the  first  bond  from  liability  to  the  common- 
wealth, as  Ky.  St.  1903,  §  4693,  providing  for 
renewal  bond,  was  only  to  protect  the  state's 
interest. 

4.  Same— Liability  fob  Interest. 

Where,  when  a  bank  refused  to  execute  a 
renewal  bond  as  state  depository  because  of  a 
contest  for  the  office  of  State  Treasurer,  it  was 
acting  under  a  subsisting  bond  calling  for  2^-2 
per  cent,  interest  on  daily  balances  and  no  new 
bond  was  required,  the  bank  having  continued 
to  act  as  state  depository  during  such  contest 
was  liable  for  the  agreed  interest  on  the  deposits 
during  such  period,  notwithstanding  it  deemed 
it  unsafe  to  use  the  deposits  during  such  time. 

Appeal  from  Circuit  Court,  Franklin 
County. 

"To  be  offlclally  reported." 

Action  by  tbe  commonwealth  against  State 
National  Bank.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

T.  L  Edelen,  for  appellant.  James  Breath- 
itt, Alty.  Gen.,  Ilazelrlgg,  Cbenault  &  Hazel- 
rigg,  and  Clem  9.  Wblttemore,  for  tbe  Com- 
monwealth. 

CLAY,  C.  This  is  an  action  by  the  com- 
monwealth of  Kentucky  against  the  State 
Nntioiial  Bank,  as  one  of  the  state  deposi- 
tories, to  recover  of  It  the  sum  of  $3,090  al- 
leged to  be  due  the  commonwealth  for  inter- 


est at  the  rate  of  2%  per  cent  per  annum 
upon  the  daily  balances  on  deposit  during  tbe 
first  six  months  of  the  year  1900.  In  tbe 
year  1897  the  Treasurer  of  the  State  of  Ken- 
tucky designated  appellant  bank  as  one  of 
tbe  state  depositories,  and  entered  into  an 
agreement  with  it  whereby  tbe  bank  prom- 
ised to  pay  2V^  per  cent  per  annum  on  the 
daily  balances  on  deposit.  This  agreement 
as  to  Interest  was  inserted  in  the  bond  re- 
quired by  section  4693,  Ky.  St  1903.  On  the 
16th  day  of  December,  1898,  appellant  re- 
newed Its  bond,  and  continued  thereafter  to 
operate  under  the  agreement  to  pay  2%  per 
cent,  per  annum  on  the  dally  balance.  The 
bank  continued  to  act  as  a  depository  during 
the  first  six  months  of  the  year  1900.  These 
facts  appear  in  plaintiff's  petition.  A|)pel- 
lant  in  its  answer  admits  the  execution  of 
the  two  bonds  referred  to  and  tbe  making 
of  the  contract  in  regard  to  Interest.  It  al- 
so admits  that  up  to  January  1,  1900,  It  did 
pay  to  the  commonwealth  of  Kentucky  inter- 
est at  tbe  agreed  rate  of  2%  per  cent  per  an- 
num upon  tbe  dally  balances  in  its  hands.  It 
then  alleges  that  on  the day  of  Janu- 
ary, 1000,  that  Walter  R.  Day,  who  had  been 
elected  and  qualified  and  was  then  the  act- 
ing Treasurer  of  Kentucky,  requested  appel- 
lant to  renew  its  bond  and  continue  to  pay 
2%  per  cent,  on  tbe  daily  balance;  that  at 
the  time  of  tbe  request  made  by  tbe  said  Day 
there  was  Impending  a  contest  over  the  office 
of  Treasurer  of  the  commonwealth,  which 
contest  threatened  to  make  the  affairs  con- 
nected with  the  treasury  of  the  common- 
wealth, and  especially  the  relation  of  appel- 
lant to  the  commonwealth,  so  indefinite  and 
uncertain  as  to  make  It  of  no  benefit  or  ad- 
vantage for  appellant  to  act  as '  depository, 
and  that  thereupon,  and  for  that  reason,  ap- 
pellant declined  to  renew  said  bond,  and  de- 
clined to  extend  further  its  agreement  with 
the  Treasurer  to  pay  interest  upon  the  state's 
deposits  until  the  then  impending  contest 
should  be  finally  settled  and  determined; 
that  during  the  pendency  of  said  contest,  the 
duration  of  which  was  then  wholly  uncer- 
tain and  indeterminate,  it  was  compelled  to 
keep,  and  did  keep.  In  Its  vaults,  practically 
without  profit  the  entire  deposit  of  the  com- 
monwealth with  it,  and  during  said  time 
there  was  no  agreement  between  Itself  and 
the  Treasurer  of  the  commonwealth  where- 
by it  was  to  pay  any  interest  upon  tbe  state 
deposits  until  tbe  termination  of  said  con- 
test and  during  said  time  it  had  no  contract, 
understanding,  or  agreement  with  the  Treas- 
urer of  appellee  other  than  that  written  In 
tbe  last  dated  bond  filed  with  the  petition. 
The  affirmative  allegations  of  tbe  answer 
were  controverted  by  reply.  By  agreement 
the  action  was  transferred  to  tbe  equity 
docket  Proof  was  then  taken  and  the  case 
submitted.  The  trial  court  rendered  judg- 
ment in  favor  of  tbe  commonwealth,  and  tbe 
State  National  Bank  appeals. 
Mr.  Walter  R,  Day,  tbe  former  Treasurer, 
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testified  that  he  acted  as  Treasurer  from 
January  1,  1900,  to  February  20,  1000;  that 
he  called  on  Mr.  Hoge  to  renew  his  bond  to 
the  state ;  that  at  the  time  he  requested  him 
to  renew  the  bond  Mr.  Hoge  Inquired  If  the 
old  bond  he  had  with  Mr.  Long  would  not 
be  good  until  June  or  July.  Witness  told 
him  he  did  not  know,  but  would  advise  him 
later.  Thereafter  he  consulted  his  attorney, 
and  was  informed  that  It  would  be  good. 
He  was  of  the  opinion  that  he  afterward  told 
Mr.  Hoge  that  the  bond  was  all  right  until 
June  or  July  of  the  year  1900.  He  did  not 
recollect  that  Mr.  Hoge  told  him  he  had  ter- 
minated his  contract  with  the  state  as  a  de- 
pository. The  State  National  Bank  con- 
tinued to  act  as  depository  after  January  1st 
The  funds  were  deposited  with  it  and  check- 
ed out.  Did  not  remember  that  Mr.  Hoge 
or  any  one  else  for  the  bank  told  him  that 
the  bank  did  not  want  to  Iiandle  the  state's 
money  any  longer. 

Mr.  George  W.  Long  testified  that  he  was 
Treasurer  of  the  commonwealth  of  Ken- 
tucky from  1896  to  1900.  As  Treasurer,  he 
entered  Into  a  contract  with  the  State  Na- 
tional Bank  to  act  as  the  state  depository. 
He  bad  no  recollection  of  any  notice  having 
been  served  on  him  by  the  State  National 
Bank  that  It  did  not  longer  want  the  dei)OBlt 
of  the  state.  The  bank  did  not  refuse  to  ac- 
cept any  money  that  was  offered  for  deposit. 
He  did  not  remember  having  made  out  a 
bond  for  the  State  National  Bank  to  send 
up  to  Mr.  Hoge  for  execution  after  Mr. 
Day's  election  as  Treasurer.  It  was  possible 
he  may  have  done  so. 

O.  W.  Long  testified  that  he  was  .Assistant 
Treasurer  of  the  commonwealth  of  Kentucky 
from  1898  to  1900.  During  that  time  neither 
the  president  of  the  State  National  Bank, 
nor  any  other  oflBcer  of  that  bank  notified 
him  that  the  contract  entered  into  with  his 
father  (George  W.  Long)  as  state  depository 
was  terminated;  nor  had  the  bank  notified 
him  that  It  would  no  longer  receive  de- 
posits. He  did  not  remember  taking  a  blank 
bond,  at  the  request  of  the  Treasurer,  to  the 
State  National  Bank  or  any  of  its  oflScers 
for  the  purpose  of  having  it  executed  for  the 
term  beginning  with  the  election  of  1899. 

S.  W.  Hager  testified  that  be  formerly  held 
the  office  of  State  Treasurer.  He  assumed 
the  duties  on  February  28,  1900.  There 
were  two  depositories  In  the  city  of  Frank- 
fort— the  State  National  Bank  and  the  Farm- 
ers' Bank.  Had  a  conversation  with  Col. 
Hoge,  cashier,  and  Oen.  Hewitt  president, 
of  the  State  National  Bank.  Some  money 
bad  been  paid  into  his  hands  as  Treasurer, 
and  he  wanted  to  deposit  It  as  the  law  pro- 
vided it  should  be  deposited.  He  went  to  the 
officers  of  the  State  National  Bank,  as  well 
as  the  officers  of  other  banks  In  the  city,  with 
a  view  of  making  an  agreement  or  having 
an  understanding  with  them  that  he  as 
Treasurer  might  withdraw  from  the  bank 
any  amount  of  money  that  might  be  deposit- 


ed by  him  as  Treasurer,  and  this  agreement 
they  declined  to  enter  Into,  for  the  reason,  as 
stated  by  them,  that  they  were  responsible 
to  the  state  for  any  money  that  the  bank  as 
a  depository  might  receive  from  any  state 
officer,  and  that  there  was  a  controversy  over 
the  title  to  the  office,  and  that  they  could  not 
honor  any  check  signed  by  him  (Hager)  as 
Treasurer.  The  conversation  he  had  was  in 
regard  to  money  which  he,  as  Treasurer, 
might  deposit  In  the  bank,  and  not  In  regard 
to  the  money  which  had  been  deposited  by 
his  predecessors.  In  the  conversation  had 
with  the  officers  of  the  State  National  Bank 
not  one  of  them  Indicated  that  the  bank  did 
not  want  to  act  as  state  depository  any  long- 
er. The  letter  filed  with  Col.  Hoge's  deposi- 
tion (which  will  be  hereafter  set  out)  referred 
only  to  such  deposits  that  he,  as  Treasurer, 
might  make. 

For  appellant  Mr.  Charles  EI  Hoge,  cash- 
ier, testified  that  the  first  contract  made  be- 
tween the  bank  and  the  state  for  state  de- 
posits was  during  Mr.  Henry  S.  Hale's  term. 
Under  that  contract  the  bank  was  to  pay  2^! 
per  cent,  maybe  2  per  cent  on  the  average 
dally  balance.  This  contract  continued  dur- 
ing Mr. '  Hale's  term.  Thereafter  the  bank 
made  a  contract  with  Mr.  Long.  The  latter 
contract  was  to  pay  2%  per  cent,  on  the 
dally  balance.  Mr.  Ix)ng'8  term  of  office  end- 
ed on  the  1st  day  of  January,  1900.  Before 
Mr.  Long  went  out  of  office,  he  said  he  want- 
ed the  bank  to  renew  the  bond  and  have 
it  ready  for  the  new  Treasurer  when  he 
came  in.  The  bank  declined  to  do  that  on 
account  of  the  agitation  and  contest  being 
up.  Did  not  know  who  was  going  to  be 
Treasurer.  Mr.  Hager  was  the  Democratic 
candidate  In  1896.  Mr.  Hager  came  to  see 
him  In  B'ebruary,  and  wanted  Gen.  Hewitt 
and  him  to  give  a  bond,  and  make  a  contract 
with  him  as  State  Treasurer.  This  the  bank 
declined  to  do.  Wrote  him  a  letter  to  that 
effect  on  February  27,  1900.  After  Mr.  Ha- 
ger was  declared  the  regular  Treasurer,  the 
bank  renewed  its  bond  and  agreed  to  pay 
^Vj!  per  cent,  on  the  dally  balance  thereafter 
during  his  term  of  office.  The  reason  of  the 
bank's  rejecting  the  state  deposit  was  that 
the  contest  going  on  made  the  deposits,  so 
far  as  the  bank  used  them,  absolutely  worth- 
less. They  never  used  the  money  at  all,  be- 
cause they  were  afraid  to  use  it,  as  they  did 
not  know  when  they  would  be  called  upon 
for  it  They  kept  more  money  than  was  due 
the  state  all  the  time  from  January  until 
June,  when  Mr.  Hager  qualified.  In  order  to 
pay  any  checks  that  they  might  make.  Their 
l)ooks  would  show  that  state  of  facts.  When 
Mr.  Day  called  on  him  for  renewal  bond,  he 
refused  to  execute  any.  After  his  conversa- 
tion with  Mr.  Day,  the  bank  continued  to  do 
the  regular  business  as  a  state  depository. 
The  bank  did  not  tender  any  resignation  as 
state  depository.  They  declined  to  make  a 
new  contract.  They  declined  positively  to  re- 
new the  bond  on  account  of  not  being  able 
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to  use  tbe  money.  The  letter  written  by 
Gen.  Hewitt  and  the  witness  to  S.  W.  Hager 
la  as  follows:  "February  27th,  1900.  Hon. 
S.  W.  Hager,  Frankfort,  Ky.— Dear  Sir:  We 
have  referred  to  our  attorney  the  matter  of 
your  proposition  to  make  the  State  National 
Bank  a  depository  for  the  commonwealth's 
funds  upon  condition  that  the  bank  will  rec- 
ognize you  as  Treasurer.  We  call  your  at- 
tention to  the  fact  that  these  state  deposito- 
ries are  required  to  execute  bond  to  the 
commonwealth,  conditioned  that  the  obligor 
would  pay  out  the  funds  upon  the  check  of 
the  Treasurer.  Any  deposit  you  might  make 
of  the  state's  funds  would,  of  course,  be  sub- 
ject to  this  bond,  no  matter  In  what  form  or 
under  whose  name  the  deposit  might  be 
made.  As  long  as  it  remains  a  matter  of 
litigation  who  Is  legally  entitled  to  the  office 
of  Treasurer,  we  deem  It  unwise  for  this 
bank  to  execute  a  bond  for  the  payment  of 
the  State's  money  upon  the  check  of  any 
Treasurer,  the  title  to  whose  oflBce  is  In  liti- 
gation. We  trust  you  will  appreciate  that  It 
is  a  matter  of  regret  on  the  part  of  this 
bank  and  Its  directory  that  it  is  unable  to 
accept  your  proposition.  You  will  permit 
\is  to  add  that  we  hope  when  the  title  to 
the  office  shall  have  been  finally  adjudicated 
it  win  still  be  possible  for  us  to  reopen  nego- 
tiations looking  to  the  end  proposed.  Very 
respectfully,  Fayette  Hewitt,  President. 
Chas.  E.  Hoge,  Cashier." 

The  provisions  of  the  Kentucky  Statutes 
of  1903  with  reference  to  depositories  are 
as  follows: 

"Sec.  4692.  The  Treasurer  shall  designate 
in  writing  to  the  Governor,  to  be  entered  on 
the  Executive  Journal,  not  less  than  three 
nor  more  than  five  solvent  banks,  each  hav- 
ing a  paid-up  capital  of  not  less  than  one 
hundred  thousand  dollars,  as  state  deposito- 
ries; and  all  public  money  of  the  state  now 
in  or  hereafter  received  Into  the  treasury 
shall  be  deposited  In  said  depositories  in 
amounts  as  nearly  equal  to  the  capital  sto<* 
of  the  bank  as  convenience  will  permit;  and 
the  Governor  or  the  Treasurer  may  from 
time  to  time,  as  may  seem  necessary,  exam- 
ine into  the  condition  of  the  state  deposito- 
ries and  the  manner  in  which  the  state's  ac- 
count is  therein  kept;  and  If  it  shall  at  any 
time  appear  that  the  capital  of  any  deposito- 
ry has  become  Impaired,  the  Treasurer  shall 
have  power  to  cause  the  state's  deposit  to  be 
withdrawn  therefrom,  and  shall  In  like  man- 
ner name  another  depository,  which,  when  so 
named,  shall,  with  its  president  and  cashier, 
be  subject  to  the  provisions  of  this  law.  For 
services  rendered  by  said  depositories,  there 
shall  be  no  charges  made  of  any  character  or 
description.  The  depositories  selected  shall 
each  pay  to  the  commonwealth.  In  propor- 
tion to  the  deposits  received,  interest  at  such 
rate  per  annum  as  may  be  agreed  upon  be- 
tween the  Treasurer  and  the  depositories  up- 
on the  average  dally  deposits  on  hand  at 
the  close  of  banking  hours,  the  same  to  be 


paid  to  the  Treasurer  at  the  end  of  each  six 
months,  commencing  with  the  date  of  the 
deposit 

"Sec.  469S.  Before  any  bank  shall  be  nam- 
ed as  depository,  or  permitted  to  receive  the 
public  funds,  said  bank  shall  execute  to  tJe 
commonwealth  of  Kentucky  a  bond,  with 
good  sureties,  worth,  severally  or  Jointly,  not 
less  than  one  hundred  thousand  dollars,  to 
be  approved  by  the  Treasurer,  conditioned 
that  said  bank  will  pay  over,  when  demand- 
ed, all  money  deposited  with  it  by  the 
Treasurer,  and  otherwise  faithfully  comply 
with  the  requirements  of  the  law  relating 
to  It  as  a  depository.  The  bond  shall  be  filed 
with  and  be  recorded  by  the  Secretary  of 
State,  and  shall  be  renewed  at  least  once 
In  every  two  years,  and  oftener  If  required 
by  the  Treasurer.  The  execution  of  this  bond, 
or  the  deposit  of  the  public  funds  In  banks 
named  as  depositories,  shall  not  In  any  wise 
diminish  the  liability  of  the  Treasury  or  his 
sureties  upon  his  bond,  or  Impair  or  delay 
the  right  of  the  commonwealth  to  recover 
thereon  for  any  loss  or  misapplication  of  the 
public  funds,  or  other  delinquency  in  office, 
nor  shall  the  execution  of  the  bond  by  the 
bank  impair  or  delay  in  any  way  the  right 
of  the  commonwealth  to  recover  from  any  de- 
linquent or  defaulting  bank,  or  the  officers 
or  stockholders  thereof,  In  the  same  manner 
as  other  depositors." 

It  will  be  observed  that  section  4692  pre- 
scribes bow  a  state  depository  shall  be  des- 
ignated. The  statute,  however.  Is  absolutely 
silent  upon  the  question  of  how  long  such 
depository  shall  continue  to  act  as  such. 
We  therefore  conclude  that.  In  the  absence 
of  an  agreement  specifically  fixing  the  time, 
the  relation  continues  during  the  mutual 
will  of  th^  State  Treasurer  and  the  bank 
designated  as  depository.  In  order  to  dis- 
continue the  relation,  it  is  necessary  that  It 
should  be  done  by  some  certain,  unequivocal 
act  denoting  a  positive  Intention  to  do  so. 
In  case  the  Treasurer  elects  to  withdraw  the 
deposit,  he  should  notify  the  bank  to  that 
effect  In  the  event  the  bank  desires  to  be 
relieved  of  Its  responsibility  as  state  deposi- 
tory, it  should  notify  the  Treasurer  accord- 
ingly, and  at  the  same  time  turn  over  or 
tender  the  state  deposit.  Under  this  view 
of  the  case,  did  the  State  National  Bank  take 
the  necessary  steps  to  be  relieved  of  its  re- 
sponsibility? The  testimony  for  the  com- 
monwealth Is  to  the  effect  that  the  bond  was 
not  renewed  because  such  renewal  was  re- 
garded as  unnecessary.  Mr.  Hoge,  cashier  of 
appellant  bank,  contends  that  the  bond  was 
not  renewed  because  the  bank  did  not  wish 
at  that  time  to  assume  the  responsibility  of 
paying  interest  on  deposits  from  which  the 
bank  could  derive  little  or  no  profit  We  will 
discuss  this  question  from  the  standpoint 
of  the  bank  entirely,  and  assume  that  its 
purpose  in  refusing  to  renew  the  bond  is  as 
claimed  by  Its  cashier,  Mr.  Hoge.  In  this 
connection,  we  must  remember  that  the  bond 
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executed  In  the  year  1897  was  sufiSclent  to 
cover  any  delinquency  on  the  part  of  the 
bank  during  such  time  as  it  might  act  as  de- 
pository. In  that  bond  the  bank  contracted 
to  pay  Interest  at  the  rate  of  2%  per  cent  per 
annum,  and  this  fact  is  not  denied  by  the 
bank.  The  renewal  bond  executed  In  1898 
did  not  In  any  way  relleye  the  obligors  In 
the  bond  of  1897  from  liability  to  the  com- 
monwealth. The  statute  provides  for  a  re- 
newal bond  merely  for  the  purpose  of  pro- 
tecting the  Interests  of  the  state.  Sureties 
may  die  or  become  Insolvent.  For  tbat  rea- 
son it  Is  provided  that  the  bond  shall  be  re- 
newed every  two  years  or  oftener,  if  requir- 
ed by  the  Treasurer.  That  being  the  case, 
a  renewal  bond  by  the  bank  at  the  time  re- 
quested by  Treasurer  Day  was  not  even 
required  by  the  statute.  How,  then,  could 
the  bank  discontinue  its  relation  as  state 
depository  by  merely  declining  to  execute  a 
bond,  which,  at  that  time,  was  not  absolutely 
necessary?  Furthermore,  the  bank  contin- 
ued to  act  as  depository  from  January  1, 
1900,  until  July  1st  of  the  same  year,  the 
time  during  which  it  is  sought  in  this  action 
to  charge  it  with  Interest.  As  a  matter  of 
fact,  therefore,  it  was  a  state  deposltoiy  dur- 
ing that  time.  Its  continuing  to  act  as  de- 
pository absolutely  refutes  the  idea  that  it 
intended  to  discontinue  Its  relation  with  the 
state  by  refusing  to  execute  the  renewal 
bond  in  question.  If,  then,  the  bank  contin- 
ued to  act  as  depository,  what  was  the  ef- 
fect of  its  refusal  to  execute  the  bond  upon 
Its  contract  to  pay  interest?  The  statute 
provides  that:  "The  depositories  selected 
shall  each  pay  to  the  commonwealth,  in  pro- 
portion to  the  deposits  received,  interest  at 
such  rate  per  annum  as  may  be  agreed  upon 
between  the  Treasurer  and  the  depositories 
upon  the  average  dally  deposits  on  hand  at 
the  close  of  banking  hours,  the  same  to  be 
paid  to  the  Treasurer  at  the  end  of  each  six 
months,  commencing  with  the  date  of  the 
deposit."  Thus  It  will  be  seen  that  each  de- 
pository must  pay  interest  A  depository 
cannot  act  as  such  without  obligating  itself 
to  pay  some  rate  of  interest  There  is  no  es- 
cape from  this  proposition.  It  Is  not  con- 
tended by  the  officials  of  the  bank  that  the 
contract  is  for  a  different  rate  than  2^2  per 
cent  So  far  as  the  record  shows,  the  ques- 
tion of  interest -was  never  mentioned  after 
the  execution  of  the  bond  In  1898.  Of  course, 
the  Treasurer  and  the  bank  might  have 
agreed  uiwn  a  certain  rate  of  Interest  for  a 
specified  length  of  time,  and  another  rate 
for  another  period  of  time  during  which  the 
bank  continued  to  act  as  depository.  This, 
however,  was  not  done.  We  think,  there- 
fore, the  contract  to  pay  interest  at  the  rate 
of  2V^  per  cent,  per  annum.  In  the  absence 
of  any  agreement  to  the  contrary,  continued 
so  long  as  the  bank  maintained  its  relation 
as  depository. 
Some  point  is  made  of  the  fact  that  there 


were  two  claimants  of  the  office  of  Treasurer, 
and  tbat  the  I>ank  did  not  know  how  to  re- 
lieve itself  of  its  obligation  to  pay  Interest 
otherwise  than  by  refusing  to  execute  re- 
newal bond.  Several  methods,  however, 
might  have  been  adopted.  The  bank  might 
have  notified  the  de  facto  Treasurer,  and 
asked  that  the  state  deposit  be  withdrawn; 
or  It  might  have  notified  both  claimants  of 
the  offiw  of  State  Treasurer,  then  paid  the 
money  into  court  and  asked  the  court  to 
adjudge  to  whom  It  should  be  delivered. 
Such  action  would  have  manifested  a  purpose 
on  the  part  of  the  bank  that  could  not  have 
been  misconstrued.  It  may  be  that  the  of- 
ficials of  the  bank  assumed  that  by  refusing 
to  execute  the  bond  offered  to  them  for  re- 
newal, they  absolved  the  bank  from  its  con- 
tract to  pay  interest  on  the  deposit  and  that 
they  did  all  that  they  believed  the  law  re- 
quired of  them  for  the  purpose  of  getting 
such  relief;  but  the  fact  remains  that  they 
utterly  failed  to  take  the  steps  necessary  for 
that  purpose.  A  bank  that  has  been  desig- 
nated as  a  state  depository  cannot  relieve  It- 
self of  its  liability  to  pay  Interest  by  re- 
fusing to  execute  a  renewal  bond,  if,  as  a 
n(atter  of  fact  It  continues  to  act  as  such 
depository. 

For  the  reasons  given,  the  Judgment  is 
affirmed. 


NEW  ENGLAND  MUT.  LIFE  INS.  CO.   v. 
SPRINGGATE. 

(Court  of  Appeals  of  Kentucky.    Oct  7,  1908.) 

1.  Insurance— Fobfeitukes—Waiveb. 

Forfeitures  are  not  favored  in  ]&w^  and, 
when  once  waived,  cannot  be  afterwards  insist- 
ed upon. 

2.  Saue. 

A  life  policy  provided  that  it  should  be 
void  if  any  premium  note  was  not  paid  when 
due.  After  a  note  became  due,  defendant's 
agents  wrote  insured  tbat,  unless  the  note  was 
paid  at  once,  they  would  be  compelled  to  return 
the  note,  which  would  cancel  tbe  insurance. 
When  the  letter  reached  insured's  home,  he  was 
unconscious  and  died  the  next  day,  but,  after 
his  death,  the  widow  remitted  to  defendant  the 
amount  of  the  note.  Held,  that  defendant  had 
waived  the  forfeiture,  and  was  liable  on  tbe 
policy. 

fEd.  Note. — For  cases  In  point  see  Cent.  Dig. 
vol.  28,  Insurance,  {!  105&-1070.] 

3.  Same— PowKBs  or  Aoerts. 

A  provision  in  a  life  policy  that  no  altera- 
tion or  waiver  of  any  of  the  conditions  of  tbe 
policy  shall  be  valid,  unless  made  in  writing 
and  signed  by  an  oiScer  of  the  company,  may 
be  waived  by  a  general  agent  of  the  company 
for  the  state. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol  28,  Insurance,  {$  952,  953.] 

Appeal  from  Circuit  Court,  Meade  County. 

"To  be  officially  reported." 

Action  by  Annie  Sprlnggate  against  tbe 
New  England  Mutual  Life  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 
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Wm.  Marshall  Bullitt  and  Thos.  W.  Bul- 
litt, for  appellant.  Claude  Mercer,  for  ap- 
pellee. 

HOBSON,  J.  On  April  7,  1905,  the  New 
England  Life  Insurance  Company  issued  to 
John  C.  Sprlnggate  a  policy  Insuring  his 
life  in  the  sum  of  $1,000,  payable  to  his  wife, 
Annie  Springgate,  the  annual  premium  be- 
ing $37.70,  due  on  April  15th  of  each  year. 
The  first  annual  premium  was  paid.  When 
the  second  premium  fell  due  on  April  15, 
1906,  the  Insured  paid  $10.70  in  cash  and 
executed  three  notes  for  $9  each,  due  in 
three,  six,  and  nine  months.  He  paid  the 
first  two  of  the  notes,  but  failed  to  pay 
the  third  note  due  January  15th.  The  policy 
contained  this  provision:  "In  case  any  of 
said  premiums  or  any  premium  note  or  notes 
given  for  the  said  premiums  are  not  paid 
when  due  and  payable,  this  policy  and  all 
payments  made  thereon  shall  thereupon  be- 
come forfeited  and  void  except  as  provided 
by  the  Statutes  of  the  commonwealth  of 
Massachusetts."  The  note  also  contained 
these  words:  "But  this  note,  if  not  paid  at 
maturity,  is  not  to  be  considered  as  payment 
of  said  premium,  and  said  policy  will  there- 
upon without  notice  become  forfeited  and 
void,  except  as  provided  by  the  Statutes  of 
Massachusetts."  On  March  4,  1907,  Thomas 
&  Kaye,  the  state  agents  of  the  insurance 
company  at  Louisville,  mailed  to  the  insured 
the  following  letter:  "Mr.  John  C.  Spring- 
gate,  Guston,  Ky. — My  Dear  Mr.  Sprlnggate: 
The  thirty  days'  grace  on  your  note  expired 
February  15.  This  matter  must  receive  your 
immediate  attention:  otherwise  we  will  be 
compelled  to  return  your  note  which  will 
cancel  your  insurance.  Kindly  remit  to  us 
by  return  mall  the  amount  due,  $9.50.  Tours 
very  truly,  Thomas  &  Kaye,  General  Agents." 
The  letter  reached  Springgate's  home  on 
March  6th,  but  he  was  then  unconscious,  and 
died  the  next  day  without  ever  Icnowing  of 
the  existence  of  the  letter.  After  his  death, 
Annie  Sprlnggate,  the  widow,  remitted  to 
the  company  the  $9.50,  as  requested  in  the 
letter,  but  it  returned  the  money  to  her  with 
a  denial  of  any  liability  upon  the  policy. 
She  then  brought  this  suit  against  the  com- 
pany to  recover  on  the  policy.  The  circuit 
court  having  entered  judgment  in  her  favor, 
the  company  apijeals,  asking  a  reversal  on 
the  following  grounds:  "(1)  The  letter  of 
the  Insurance  agents  was  not  an  uncondition- 
al demand  for  payment  of  the  past  due  pre- 
mium note,  and  therefore  was  not  a  waiver  of 
the  forfeiture  which  had  already  lapsed  the 
policy.  (2)  The  letter  was  not  received  un- 
til after  Springgate's  death,  and  therefore 
could  not  have  been  a  waiver.  (3)  The  policy 
Itself  expressly  prohibited  the  agents  from 
making  such  a  waiver."  These  objections 
will  be  considered  in  the  order  stated. 

1.  In  Moreland  v.  Union  Central  Life  In- 
surance Co.,  104  Ky.  131.  46  S.  W.  516,  the 
Insured  gave  a  note  for  a  premium  which  ma- 


tured on  January  29tb.  He  failed  to  pay  the 
note,  and  in  March  the  company,  still  re- 
taining the  note,  demanded  payment  of  it 
from  him,  and  then  sent  It  to  Its  attorney  for 
collection  by  suit.  After  this  the  insured 
died  in  July,  and  suit  was  brought  upon  the 
policy.  After  stating  the  facts,  the  court 
thus  expressed  the  question  before  it:  "And 
the  question  is:  Can  the  company  insist  on 
payment  of  the  note,  and  at  the  same  time 
consistently  say  tlmt  the  policy,  having  been 
forfeited  by  its  nonpayment,  remains  forfeit- 
ed? Or  win  not  the  real  intention  oS  the 
parties  be  effected  by  holding  that,  although 
the  policy  was  forfeited  by  this  nonpayment, 
yet,  as  the  retention  of  the  note  and  demand 
for  its  payment  after  maturity  are  acts  incon- 
sistent with  an  Intention  to  insist  on  a  con- 
tinued forfeiture,  therefore  the  forfeiture  is 
to  be  deemed  waived?"  In  determining  the 
question,  the  court,  holding  the  company 
liable,  quoted  with  approval  the  following 
from  2  .Toyce  on  Insurance,  i  1379:  "As  a 
general  rule,  if  the  company  has  treated  the 
policy  as  valid,  and  has  sought  to  enforce 
payment  of  the  premium,  or  haa^  otherwise, 
with  knowledge,  recognized,  by  its  acts  or 
declarations  or  those  of  its  agents,  the  policy 
as  still  subsisting,  it  waives  thereby  prior 
forfeitures."  In  Moore  v.  Continental  Life 
Insurance  Co.,  107  Ky.  273,  53  S.  W.  652,  the 
facts  were  substantially  the  same  as  in  the 
Moreland  Case;  the  only  difference  being 
that  a  longer  time  had  elapsed,  and  that  the 
Insured  had  promised  the  attorneys  to  pay 
the  note.  The  same  result  was  reached  as  in 
the  former  case.  The  question  came  up  again 
in  Walls  V.  Home  Insurance  Company,  114 
Ky.  611,  71  S.  W.  650,  102  Am.  St  Rep.  298. 
and  in  Union  Central  Life  Insurance  Co.  v. 
Spinks,  119  Ky.  261,  83  S.  W.  616,  84  S.  W. 
1160,  69  L.  R.  A.  264,  and  on  facts  much 
the  same  as  in  the  two  preceding  cases.  In 
the  latter  case  the  court  said:  "It  is  the 
well-settled  law  of  this  state  that.  If  an  In- 
siuer  desires  to  avail  itself  of  conditions 
in  its  policy  to  declare  it  forfeited  for  the 
nonpayment  of  a  premium  note,  it  must  un- 
equivocally elect  to  so  treat  it,  and  In  fact 
then  and  tliereafter  so  treat  it  It  will  not 
be  allowed,  though,  to  claim  both  that  It  is 
not  bound  on  the  policy,  but  that  the  insured 
is  bound  to  pay  the  note.  Its  action  must  be 
consistent  While  it  may  retain  the  note 
as  evidence  of  Its  nonpayment  it  must  not 
retain  it  or  treat  it  as  an  evidence  of  that 
much  Indebtedness."  It  is  Insisted  that 
these  cases  are  to  be  distinguished  from 
that  before  us  because  there  the  cmnpany 
made  an  effort  to  collect  the  notes  through 
an  attorney,  a  bank,  or  an  agent ;  while  here 
nothing  was  done  but  to  write  the  letter 
quoted.  But  this  difference  does  not  go  to 
the  root  of  the  matter,  or  affect  the  prin- 
ciple upon  which  the  decisions  rest  This 
principle  is  that  the  company  must  stand  on 
the  forfeiture  If  it  wishes  to  have  the  bene- 
fit of  it    It  cannot  claim  the  forfeiture,  and 
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Insist  on  the  payment  of  the  note.  Its  asser- 
tion of  a  claim  on  the  note  Is  Inconsistent 
with  a  claim  that  the  policy  Is  forfeited; 
for,  if  the  policy  Is  forfeited,  there  is  noth- 
ing to  be  paid  on  It  To  allow  the  company 
to  treat  the  policy  as  valid  after  the  right 
to  forfeit  It  has  accrued,  and  Insist  on  the 
note  being  paid  as  long  as  it  deems  this  to 
its  Interest,  and  then,  when  It  learns  that 
the  assured  Is  sick  or  dead,  to  rely  on  the 
past  forifeiture,  which,  at  the  time  It  elect- 
ed to  waive,  would  be  to  allow  it  to  take  In- 
consistent positions.  So  the  question  comes 
to  this:  Did  the  company,  when  the  right 
to  forfeit  the  policy  accrued,  elect  to  forfeit 
It  or  to  treat  it  as  a  subsisting  obligation? 
If  It  elected  then  to  treat  the  policy  as  a 
subsisting  obligation,  It  cannot,  when  sub- 
sequent events  make  It  to  its  Interest  to  do 
80,  withdraw  the  election  it  then  made,  and 
say  the  policy  was  forfeited.  It  is  not  a 
question  of  misleading  the  insured,  to  his 
prejudice.  It  is  not  material  whether  the 
note  was  sent  to  an  attorney,  a  bank,  or  an 
agent  for  collection.  These  things  may  be 
evidence  of  the  company's  Intention;  but  the 
bitention  may  be  shown  otherwise.  Forfei- 
tures are  not  favored  in  law.  When  once 
waived,  they  cannot  be  afterwards  insisted 
on.  So  In  each  case  the  question  Is:  On  all 
the  facts  did  the  company  forfeit  the  policy 
when  the  right  to  do  so  accrued?  The  let- 
ter in  question  plainly  told  the  assured  that 
the  note  must  be  paid  at  once;  "otherwise, 
we  will  be  compelled  to  return  your  note 
•which  will  cancel  your  insurance."  This 
was  In  effect  an  unequivocal  statement  that 
the  policy  was  not  then  canceled,  and  would 
not  be  If  the  note  was  paid,  If  the  assured 
had  remained  In  good  health  and  had  sent 
the  money  to  the  company  when  his  wife  sent 
it  a  few  days  later,  manifestly  there  could 
have  been  no  forfeiture  of  the  policy.  The 
company  was  insisting  on  the  payment  of 
■  the  note.  It  treated  the  policy  as  in  force, 
and  took  the  risk  of  the  assured  being  in 
good  health.  It  cannot  be  allowed  to  with- 
draw the  election  It  thus  made  when  it  sub- 
sequently ascertained  that  the  assured  was 
then  sick,  and  afterwards  died.  The  letter 
shows  an  unequivocal  election  to  treat  the 
policy  as  a  subsisting  obligation.  The  wife, 
when  she  opened  and  read  it,  had  the  right 
to  assume  that,  if  she  paid  the  note  in  a  day 
or  so.  It  would  be  all  right. 

2.  It  is  not  material  that  the  letter  was 
not  received  or  read  by  the  assured.  The 
case  does  not  turn  on  his  conduct,  but  on 
the  election  of  the  company  not  to  treat  the 
policy  as  forfeited.  This  precise  question 
was  presented  in  Union  Central  Life  Insur- 
ance Company  v.  Duvall,  20  Ky.  Law  Rep. 
441,  46  S.  W.  518.  In  that  case,  after  the 
note  was  due,  the  company  wrote  the  assured 
a  letter  similar  to  that  in  this  case.  The 
letter  was  directed  to  Walton,  Ky.  He  had 
left  Walton,  and  gone  to  Gum  Sulphur.  It 
was  forwarded  to  him  at  Gum  Sulphur;  but 


did  not  reach  there  until  after  his  death. 
The  widow  sent  the  money,  and  the  company 
returned  it  and  denied  liability.  After  copy- 
ing at:  considerable  length  from  the  opinion 
In  the  Moreland  Case,  the  court  said:  "It 
seems  to  us  upon  principle,  as  well  as  au- 
thority, that  the  appellant  in  the  case  at  bar 
had  elected  to  waive  the  forfeiture,  and  In- 
sist upon  the  payment  in  full  of  the  note. 
Moreover,  it  Is  by  no  means  certain  that  ap- 
pellant did  not  at  first  elect  to  accept  the 
payment  sent  to  it  by  appellee,  and  only  re- 
turned same  because  It  had  heard  of  the 
death  or  sickness  of  the  insured.  It  can 
hardly  be  doubted  that  If  appellant,  at  the 
time  of  receiving  the  Inclosure  from  appellee, 
had  not  been  advised  of  the  death  or  sick- 
ness of  the  Insured,  that  It  would  have,  pro- 
ceeded to  collect  the  check  and  have  retained 
the  money."  The  insurance  company  loses 
no  right  if  it  simply  remains  silent  and  re- 
tains the  note  in  such  cases  as  this  (Man- 
hattan Life  Ins.  Co.  v.  Pentecost,  105  Ky. 
647,  49  S.  W.  425),  or  If  It  accompanies  its 
request  for  the  payment  of  the  note  with 
a  demand  of  a  health  certificate  (Fidelity 
Mutual  Life  Ins.  Co.  v.  Price,  IIT  Ky.  25. 
77  S.  W.  384),  or  if  Its  conduct  or  notice  is 
not  such  as  to  evince  a  waiver  of  the  for- 
feiture of  the  policy;  but  the  company  can- 
not be  permitted  to  waive  the  forfeiture  when 
It  supposes  the  Insured  Is  In  good  health,  and 
to  retract  the  waiver  when  it  learns  the 
fact  is  otherwise. 

3.  The  policy  provided:  "No  alteration  or 
waiver  of  any  of  the  conditions  of  this  policy 
shall  be  valid  unless  made  in  writing  and 
signed  by  an  officer  of  the  company."  The 
general  agent  for  the  state  was  an  ofllcer  of 
the  company  as  to  Insurance  policies,  for  he 
had  power  to  make  contracts  of  insurance, 
and  this  clause  of  the  policy,  like  any  other 
clause  In  It.  may  be  waived  by  any  agent 
authorized  to  make  contracts  of  insurance. 
Mudd  V.  German  Ins.  Co.,  56  S.  W.  977.  22 
Ky.  Law  Rep.  308:  Insurance  Co.  v.  Lumber 
Co.,  27  Ky.  Law  Rep.  106.  84  S.  W.  .5.-1; 
Insurance  Co.  v.  Thomason,  27  Ky.  Law  Rep. 
160,  84  S.   W.   546. 

Judgment  afllrmed. 


COMMONWEALTH  v.  ROE. 
(Court  of  Appeals  of  Kentucky.    Oct.  8,  1908.) 

1.  Attorney  and  Client— Disbabment—Pbo- 
CEEDiN  OS— Statutes. 

Ky.  St  1903,  §  104.  providing  that  any 
attorney  wrongfully  refusing  to  pay  over  money 
collected  for  his  client  may  be  suspended  from 
practice  by  the  circuit  court  for  a  specified  time, 
and  until,  the  money  shall  be  paid,  affords  the 
client  a  speedy  remedy,  but  does  not  prevent 
proceedings  in  the  name  of  the  commonwealth 
for  the  disbarment  of  the  attorney. 

2.  Same. 

Ky.  St  1903,  §  97,  providing  that  no  per- 
son convicted  of  treason  or  felony  shall  be  per- 
mitted to  practice  as  an  attorney,  wliile  it 
points  out  two  causes  that  peremptorily  war- 
rant disbarment,  does  not  limit  the  right  to 
disbar  to  the  causes  mentioned. 


Digitized  by 


Google 


684 


112  SOUTHWESTEBN  BEPORTEB. 


(Ky. 


3.  Same— Power  of  Coubts. 

Courts,  independent  of  statnte,  may,  on  the 
motion  of  the  commonwealth  by  its  attorney, 
after  dac  noti(;e  to  accused  and  fair  opportun- 
ity for  hearing,  disbar  an  attorney  guilty  of 
such  personal  or  professional  conduct  aa  proves 
him  to  be  unworthy  to  have  his  name  on  the 
rolls. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Pig. 
vol.  5,  Attorney  and  Client,  i  49.] 

4.  Same. 

The  power  inherent  in  courts  to  disbar  at- 
torneys for  cause  should  be  exercised  with  mod- 
eration and  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  |  49.} 

5.  Same— Pbofessional  Misconduct. 

An  attorney  who  intentionally  and  wrong- 
fully withholds  after  demand  money  collected 
for  his  client  is  guilty  of  misconduct  warrant- 
ing his  disbarment. 

[E^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
yol.  5,  Attorney  and  Client,  (  56.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  DiTlslon. 

"To  be  officially  reported." 

Proceedings  by  the  commonwealth  for  tbe 
disbarment  of  C.  C.  Roe,  a  practicing  attor- 
ney. From  a  Judgment  of  dismissal,  tbe 
commonwealth  appeals.  ReTersed,  with  di- 
rections. 

James  Breathitt,  Atty.  Gen.,  Tom  B.  Mc- 
Gregor, Asst  Atty.  Gen.,  J.  M.  Huffaker,  W. 
O.  Harris,  A.  Scott  Bullitt,  and  Alex  P. 
Humphrey,  Jr.,  for  the  Commonwealth.  Aus- 
tin B.  Walsh,  Coruth,  Chatterson  &  Blitz, 
and  Walsh  &  Walsh,  for  appellee. 

CARROLL,  J.  The  purpose  of  this  pro- 
ceeding was  to  disbar  tbe  appellee,  a  prac-. 
ticing  attorney  at  law  in  the  city  of  Louls- 
Tille.  The  Information  filed  against  him  by 
the  commonwealth's  attorney  of  tbe  district, 
in  tbe  name  of  tbe  commonwealth,  was  as 
follows:  "Commonwealth  of  Kentucky,  v. 
C.  C.  Roe.  Joseph  M.  Huffaker,  common- 
wealth's attorney  of  the  Thirteenth  Judicial 
district  of  tbe  commonwealth  of  Kentucky, 
who,  in  tbe  name  of  and  by  tbe  authority  of 
the  commonwealth  of  Kentucky,  prosecutes 
in  its  behalf,  in  his  own  person  comes  into 
the  Jefferson  circuit  court,  common  pleas. 
First  division,  and  tenders  tbe  afSdavlts  of 
Charles  L.  Gray  and  Charles  Peebles,  and 
makes  the  same  a  part  of  this  information, 
and  informs  the  court  that  C.  C.  Roe,  of  the 
county  of  Jefferson  and  commonwealth  of 
Kentucky,  a  member  of  tbe  bar  of  said  court, 
while  a  member  of  said  bar  and  in  bis  .ca- 
pacity as  a  practicing  attorney  at  law,  with- 
in tbe  Jurisdiction  of  said  court,  committed 
tbe  following  acts  of  unprofessional  miscon- 
duct and  was  guilty  of  tbe  following  immoral 
and  Illegal  practices,  to-wlt:  [Then  follows 
in  detail  tbe  charge  that  Roe  collected  for 
one  Gray  the  sum  of  $150,  one-half  of  which 
be  was  entitled  to  retain  as  a  fee;  that, 
although  payment  was  frequently  demanded, 
he  f&iled  and  refused  to  pay  to  Gray  tbe 
amount  to  which  be  was  entitled.]  Where- 
fore,   tbe    said    commonwealth's    attorney 


charges  that,  by  the  commission  of  tbe  acts 
aforesaid,  tbe  said  C.  C.  Roe  has  shown  him- 
self to  be  s  person  devoid  of  honesty,  probi- 
ty, and  good  demeanor,  and  is  totally  unfit 
to  be-  an  attorn^  at  law  and  a  member  of 
the  bar  of  said  court."  In  another  paragraph, 
containing  the  same  technical  averments,  it 
woB  charged  that  as  the  attorney  for  one 
Mary  Glover  be  collected  |260,  and  failed  to 
pay  any  part  thereof  imtil  long  after  the 
same  was  due,  although  payment  was  fre- 
quently demanded.  Upon  the  filing  of  this 
information,  accompanied  by  affidavits  made 
by  tbe  persons  for  whom  the  money  was  col- 
lected, a  rule  was  Issued  against  Roe  to 
show  cause  why  his  authority  as  an  attorney 
to  practice  and  be  an  officer  of  tbe  court 
should  not  be  revoked. 

Upon  bearing  tbe  proceeding,  tbe  court 
dismissed  it  upon  tbe  face  of  the  papers,  up- 
on tbe  ground  that  It  should  have  been  insti- 
tuted and  prosecuted  In  tbe  name  of  the  per- 
sons for  whom  It  was  charged  Roe  bad  col- 
lected tbe  money,  and  not  In  the  name  of  the 
commonwealth.  In  reaching  tbls  conclusion 
the  lower  court  followed  the  opinion  of  this 
court  in  Wilson  v.  Popbam,  91  Ky.  327,  15  S. 
W.  859.  In  that  case  there  was  a  motion  In 
tbe  name  of  Popbam  against  H.  T.  Wilson, 
an  attorney,  to  show  cause,  if  any  be  bad, 
why  he  should  not  pay  over  to  him  by  certain 
day  money  be  bad  collected  as  his  attorney. 
The  proceeding  was  Instituted  under  section 
104  of  the  Kentucky  Statutes  of  1903  reading 
as  follows:  "If  any  attorney  at  law  shall 
collect  tbe  money  of  bis  client,  and,  on  de- 
mand, wrongfully  neglect  or  refuse  to  pay 
over  tbe  same,  the  circuit  court  of  tbe  coun- 
ty to  which  the  money  may  be  collected  shall, 
after  notifying  the  attorney  to  show  cause 
against  tbe  same,  suspend  him  from  prac- 
ticing In  any  court  for  twelve  months,  and 
until  tbe  money  shall  be  paid.  Before  any 
such  motion  shall  be  entertained,  a  demand 
of  tbe  money  shall  be  made  of  such  attorney 
In  the  county  of  his  residence,  and  no  such 
proceeding  shall  take  place  unless  it  Is  com- 
menced within  two  years  next  after  the  col- 
lection of  the  money."  Wilson  moved  tbe 
court  to  quash  the  rule,  because  tbe  proceed- 
ing against  him  should  have  been  In  tbe 
name  of  tbe  commonwealth  in  place  of  Pop- 
bam. In  answer  to  this  objection,  the  court 
said :  "This  proceeding  is,  however,  under  a 
statute  which  relates  to  but  one  act  of  an  at- 
torney. It  embraces  a  single  act  of  miscon- 
duct, and  that  is  one  where  there  is  always 
a  person  Immediately  and  directly  interested. 
It  is  true  tbe  public  are  incidentally  Interest- 
ed, and,  therefore,  the  Legislature,  upon  tbe 
idea  likely  that  otherwise  It  may  not  be  prop- 
erly prosecuted,  has  provided  that  tbe  attor- 
ney for  tbe  commonwealth  shall  attend  to 
tbe  proceeding.  Tbe  statute  does  not  say  in 
whose  name  it  shall  be  carried  on,  and,  in 
view  of  the  fact  that  there  is  always  a  per- 
son directly  interested  in  the  proceeding,  it 
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seems  to  as  It  should  be  prosecuted  in  his 
or  her  name.  Under  the  statute,  this  person 
must  take  the  preliminary  steps  necessary  to 
Its  institution.  He  only  can  demand  pay- 
ment of  the  money,  and  as  he  Is  immediately 
Interested,  and  knows  whether  there  Is 
ground  for  the  proceeding,  he  should,  In  case 
It  be  unfounded,  be  responsible  for  the  costs 
to  the  attorney.  He  is  therefore  the  proper 
party  to  the  proceeding,  because,  if  he  can, 
without  proper  ground,  act  in  the  name  of 
the  commonwealth,  then  there  can  be  no 
judgment  for  costs  to  the  attorney,  and  he 
is  remediless,  although  another  was  immedi- 
ately interested  and  directly  instrumental  In 
putting  the  proceeding  upon  foot.  The  mo- 
tion to  quash  the  proceeding  was  therefore 
properly  overruled."  The  radical  difference 
between  the  procedure  in  the  Wilson  Case 
and  in  this  one  is  that  there  the  proceeding 
was  instituted  by  the  individual  wronged, 
and  it  was  sought  to  punish  Wilson  \mder 
and  by  virtue  of  the  statute,  while  here  the 
proceeding  is  not  by  the  injured  client  or  un- 
der the  statute,  but  is  in  the  name  of  the 
commonwealth  for  an  offense  that  shows  the 
attorney  unfit  to  practice  his  profession.  It 
Is  true  the  offense  committed  by  Wilson  and 
Roe  was  the  same,  but  it  does  not  follow 
from  this  that  there  is  only  one  method  by 
which  the  offender  may  be  punished,  and 
that  the  one  adopted  In  the  Wilson  Case. 
The  statute  In  question  only  describes  one 
offense  for  which  an  attorney  may  be  sus- 
pended from  practicing  law.  It  does  not 
point  out  the  other  causes  for  which  he  may 
be  disbarred. 

As  further  Illustrating  the  fact  that  the 
statute  in  respect  to  the  causes  for  which  an 
attorney  may  be  disbarred  or  the  method  of 
procedure  Is  not  exclusive,  we  may  call  at- 
tention to  section  97  of  the  Kentucky  Stat- 
utes of  1903,  providing  that:  "No  person 
convicted  of  treason  or  felony  shall  be  per- 
mitted to  practice  in  any  court  as  counsel  or 
attorney  at  law."  But  this  does  not  mean 
that  only  those  who  have  been  convicted  of 
felony  or  treason  may  be  disbarred.  It  would 
be  doing  a  serious  Injustice  to  the  intelli- 
gence of  the  lawmaking  department  of  the 
state  to  hold  that  such  was  their  Intention,  or 
to  conclude  that,  by  the  enactment  of  this 
statute,  they  meant  to  declare  that,  however 
flagrant  the  misconduct  of  an  attorney,  If  it 
was  less  than  a  felony,  the  courts  were  pow- 
erless to  protect  themselves,  the  profession, 
and  the  public.  The  statute  i>oints  out  two 
of  the  causes  that  i>eremptorlly  warrant  dis- 
barment proceedings,  but  it  does  not,  and  was 
not  designed  to,  limit  the  right  to  the  causes 
mentioned.  An  attorney  may  be  guilty  of 
many  offenses,  evidencing  a  want  of  honesty, 
probity,  and  good  moral  character,  that  would 
authorize  the  court  to  disbar  him  Independ- 
ent of  the  statute.  When  the  client  for 
whom  an  attorney  has  collected  money  and 
&iled  upon  demand  to  pay  It  over  desires 
to  proceed  against  the  attorney,  the  statute 


directs  the  method  of  procedure ;  and,  as  held 
In  the  Wilson  Case,  it  Is  exclusive,  and  must 
be  followed.  It  would  seem  that  the  purpose 
of  this  statute  was  to  afford  the  client  a  spee- 
dy and  effeoiual  remedy  for  the  collection  of 
his  money  wrongfully  withheld,  and  that  it 
was  Intended  more  for  the  benefit  of  the 
client  than  to  purify  and  elevate  the  profes- 
sl(m  by  removing  from  its  ranks  one  who  had 
shown  himself  unworthy  to  be  a  member  of 
it  But,  when  an  attorney  collects  the  money 
of  his  client  and  falls  upon  demand  to  pay  It 
over,  he  commits  an  offense  greater  and 
broader  than  a  mere  injury  to  his  client,  and 
may  be  proceeded  against  In  the  name  of  the 
commonwealth  for  the  security  of  the  public, 
the  protection  of  the  courts,  and  the  benefit  of 
the  profession.  It  is  certainly  a  breach  of 
Integrity  and  a  manifestation  of  a  lack  of 
probity  in  an  attorney  to  wrongfully  withhold 
the  money  of  bis  client.  For  this  offense,  al- 
though It  evinces  the  unfitness  of  the  attor- 
ney to  be  a  memb«:  of  the  legal  profession, 
his  client  might  not  desire  to  proceed  against 
him,  and  therefore.  If  the  ruling  of  the  lower 
court  was  correct,  the  attorney  could  not  be 
punished  at  all  for  his  delinquency.  Thus 
we  would  have  the  anomalous  state  of  affairs 
presented  that  a  practicing  attorney  who  was 
guilty  of  conduct  that  brought  censure  and 
reproach  upon  the  profession  and  the  courts 
could  not  be  punished  because  the  particular 
Individual  whom  be  had  wronged  did  not 
wish  to  institute  proceedings  against  him. 
This  construction  is  too  narrow.  It  takes 
from  the  court  the  right  to  discipline  its  of- 
ficers, and  denies  it  the  power  to  take  such 
action  as  may  be  necessary  to  punish  an  of- 
fender who  is  bringing  the  administration  of 
Justice  into  disrepute.  The  failure  to  pay 
over  money  collected  in  a  professional  capac- 
ity Is  perhaps  more  frequently  committed 
by  attorneys  than  any  other  act  of  miscon- 
duct, yet.  If  the  argument  of  counsel  for  ap- 
pellee was  sound,  the  court  would  be  power- 
less to  correct  it,  unless  the  consent  of  the 
client  could  be  obtained.  When  an  attorney 
collects  the  money  of  his  client  and  fails  to 
pay  It  over,  he  may  be  proceeded  against  by 
the  client  under  the  statute  and  in  the  man- 
ner therein  provided;  and  he  may  also  be  pro- 
ceeded against  by  the  commonwealth  for  the 
commission  of  an  offense  lnv9lvlng  a  lack  of 
honesty,  as  well  as  probity  and  good  charac- 
ter. The  statute  provides  that  a  person  who 
desires  to  obtain  license  to  practice  law  in 
this  commonwealth  must  first  procure  from 
the  county  Judge  of  the  county  of  bis  resi- 
dence a  certificate  that  he  is  a  person  of  hon- 
esty, probity,  and  good  moral  character,  and, 
to  enable  him  to  continue  in  the  practice  of 
his  chosen  profession,  It  Is  essential  that  he 
should  maintain  these  attributes.  It  is  not 
enough  that  he  possesses  them  when  be  en- 
ters the  profession.  Indeed,  it  is  more  im- 
portant that  they  be  preserved  throughout 
his  professional  career  than  that  he  have 
them  in  Its  beginning,  although  we  would  not 
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underestimate  their  Importance  at  any  time. 
Courts  independent  of  statutes  have  at  all 
times  possessed  the  inherent  right  to  con- 
trol and  regulate  the  official  conduct  of  their 
officers,  and  to  inflict  upon  them  punishment 
for  official  misconduct  Attorneys  at  law 
are  officers  of  the  court,  and  it  has  always 
been  the  rule  in  this  state  that,  when  the  at- 
tention of  the  court  in  which  they  practice 
was  called  to  acts  of  professional  misconduct, 
It  had  the  right  to  disbar  them  if  the  facts 
of  the  case  Justified  the  infliction  of  this  pun- 
ishment Thus,  In  Rice  v.  C!ommonweaItb, 
18  B.  Mon.  472,  the  court  in  speaking  of  the 
right  to  disbar  an  attorney  said:  "If  a  court 
have  knowledge  of  the  existence  of  such  offi- 
cial misconduct  on  the  part  of  any  of  it»  of- 
ficers, it  not  only  has  the  power,  but  it  is  its 
duty,  to  Institute  an  appropriate  proceeding 
against  the  offender,  and  to  bring  him,  if 
guilty,  to  condign  punishment.  Attorneys  at 
law  are  officers  of  the  court.  The  official 
misconduct  of  an  attorney  at  law  may  be  In- 
quired into  In  a  summary  manner  by  the 
court  and.  If  guilty  of  such  misconduct,  his 
name  may  be  stricken  from  the  roll  of  attor- 
neys admitted  to  the  practice  of  law  at  the 
bar  of  the  court."  In  Baker  v.  Commonwealth, 
10  Bush,  5i)2.  the  court  said:  "When  an  at- 
torney commits  an  act  whether  in  the  dis- 
charge of  his  duties  as  an  attorney  or  not, 
showing  such  a  want  of  personal  or  profes- 
sional honesty  as  renders  him  unworthy  of 
public  confidence.  It  Is  not  only  the  province, 
but  the  duty,  of  the  court  upon  an  appropri- 
ate and  legitimate  presentation  of  the  case 
to  strike  bis  name  from  the  roll  of  attorneys. 
Nor  Is  It  necessary,  as  contended  by  counsel 
for  appellant,  that  the  offense  should  be  of 
such  a  nature  as  would  subject  him  to  an  in- 
dictment •  •  •  The  question  of  the  pow- 
er of  the  court  to  strike  the  name  of  an  at- 
torney from  the  roll  In  a  proceeding  like  this, 
for  such  a  cause,  has  been  recognized  and 
maintained  by  so  many  adjudications  that  it 
cannot  at  this  time  be  considered  an  open 
question."  To  the  same  effect  is  Walker  v. 
Commonwealth,  8  Bush,  86;  Commonwealth 
v.  Richie,  114  Ky.  866,  70  S.  W.  1054;  Un- 
derwood T.  Commonwealth,  105  S.  W.  151,  32 
Ky.  Law  Rep.  32;  Nelson  y.  Commonwealth, 
109  S.  W.  837,  33  Ky.  Law  Rep.  143.  In 
Bradley  v.  Fisher,  80  U.  S.  335,  20  L.  Ed.  646, 
the  court  said:  "The  power  of  removal  from 
the  bar  is  possessed  by  all  courts  which  have 
authority  to  admit  attorneys  to  practice.  It 
is  a  power  which  should  only  be  exercised 
for  the  most  weighty  reasons,  such  as  would 
render  the  continuance  of  the  attorney  in 
practice  Incompatible  with  the  proper  respect 
of  the  court  for  itself,  or  a  proper  regard  for 
the  Integrity  of  the  profession." 

While  this  right  of  disbarment  for  proper 
cause  is  universally  upheld  as  a  legislative 
exercise  of  power  inherent  in  courts.  It  ought 
to  be,  as  well  expressed  by  Chief  Justice 
Marshall  in  Ex  parte  Burr,  9  Wheat  520,  6 
L.  E2d.  152,  exercised  with  great  moderation 


and  judgment.  Nor  do  we  wish  to  be  under- 
stood as  holding  that  it  Is  only  for  profession- 
al or  official  misconduct  in  the  capacity  of 
an  attorney  that  a  licensed  lawyer  may  be 
disbarred.  Aside  from  his  professional  or  of- 
ficial behavior,  an  attorney  may  l>e  personal- 
ly so  disreputable  a  character,  or  be  guilty  of 
such  gross  misconduct  outside  of  his  profes- 
sional duties  and  employment  as  to  render 
him  unworthy  of  public  confidence,  and  inca- 
pable of  discharging  in  the  proper  manner- 
his  obligations,  as  an  officer  of  the  court ;  or, 
to  put  it  in  another  and  perhaps  better  way, 
evince  by  his  acts  a  lack  of  good  moral  char- 
acter, and  tbiis  bring  upon  himself  the  pun- 
ishment of  disbarment.  Our  opinion,  in  har- 
mony with  all  the  cases  both  in  and  out  of 
this  state,  is  that  Independent  of  any  stat- 
ute the  court  may  upon  the  motioii  of  the- 
commonwealth  by  its  attorney,  after  due  no- 
tice to  the  accused,  and  fair  opportunity  for 
hearing,  disbar  an  attorney  who  has  been 
guilty  of  such  personal  or  professional  con- 
duct as  proves  him  to  be  unworthy  to  have 
his  name  upon  the  rolls.  As  honesty,  prob- 
ity, and  good  moral  character  are  necessary 
qualifications  for  admission  to  the  bar,  and 
their  existence  is  essential  to  the  continu- 
ance of  the  relation,  therefore,  when  an  at- 
torney ceases  to  possess  these  traits  of  char- 
acter in  whatever  mode  or  manner  the  want 
of  them  is  exhibited,  he  may  be  removed. 
We  do  not  of  course,  undertake  to  prescribe 
any  rule  of  conduct  that  attorneys  must  fol- 
low to  avoid  committing  acts  of  disbarment, 
or  to  set  down  the  specific  acts  of  personal  or 
professional  misconduct  that  will  subject 
him  to  this  punishment.  Want  of  honesty, 
probity,  and  good  moral  character  may  be 
manifested  in  various  ways,  and  each  case 
must  be  adjudged  as  seems  right  upon  the 
facts  presented  in  Its  investigation.  But, 
with  reference  to  the  particular  matter  be- 
fore us,  we  have  no  hesitation  in  saying  that 
an  attorney  who  intentionally  and  wrongful- 
ly withholds  after  demand  money  he  has  col- 
lected for  his  client  is  guilty  of  such  miscon- 
duct as  shows  him  to  be  unworthy  to  be  a 
member  of  the  legal  profession  or  an  officer 
of  the  court,  and  authorizes  In  a  proper  pro- 
ceeding his  disbarment. 

Wherefore  the  judgment  of  the  lower  court 
is  reversed,  with  directions  to  proceed  in  con- 
formity with  this  opinion. 


FLEXNER  UNIVBRSITT  SCHOOL  ▼. 
STRASSEL  GANS  PAINT  OO. 

(Court  of  Appeals  of  Kentucky.    Oct  8,  1908.) 

1.  Mechanics'    Liens  — Enforcement  — De- 
IPENSE&— Payment- BuEDEN  op  Pboof. 

A  defendant,  In  a  suit  to  enforce  a  material- 
man's lien,  who  pleads  payment,  has  the  bur- 
den of  proof  on  the  issue  raised  by  the  reply 
controverting  the  plea. 

2.  Same— Evidence— SoFPiciENCT. 

Id  a  suit  to  enforce  a  materialman's  Hen., 
evidence  held  not  to  show  payment  of  the  claim. . 
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Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  offlelally  reported." 

Action  by  the  Strassel  Gans  Paint  Com- 
pany against  the  Flexner  University  School. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 


D.  Moxley,  for  appellant 
feld,  for  appellee. 


Olfford  &  Steln- 


CLAT,  C  Appellant,  Flexner  University 
School,  had  a  contract  with  the  Central 
Planing  Mill  &  Lumber  Company,  owned  by 
Guau  &  Alt,  as  general  contractors,  for  cer- 
tain improvements  on  its  property.  Thomas 
O.  Scearce,  under  contract  with  the  Central 
Planing  Mill  &  Lumber  Company,  did  the 
painting  as  subcontractor.  He  bought  the 
paint  from  the  appellee,  Strassel  Gans  Paint 
Company,  with  whom  he  ran  a  general  ac- 
count. The  material  furnished  by  appellee 
amounted  to  $99.42.  Appellee  filed  a  lien 
statement  In  the  county  clerk's  office  of  Jef- 
ferson county  within  the  time  required  by 
the  statute,  and  afterwards  instituted  this 
action  for  the  purpose  of  enforcing  its  Hen 
on  the  property  of  appellant  Appellant's 
defense  was  a  plea  of  payment  This  plea 
was  controverted  by  reply.  The  chancellor 
gave  Judgment  in  favor  of  appellee,  and  the 
Flexner  University  School  is  here  on  ap- 
peal. 

Thomas  G.  Scearce,  the  witness  for  ap- 
pellant and  the  subcontractor  who  purchas- 
ed the  paint  from  appellee,  testified  that  Mr. 
Gnau,  of  the  Central  Planing  Mill  &  Lum- 
ber Company,  gave  him  a  check  on  Septem- 
ber 7th  for  the  sum  of  $i35.  He  cashed  the 
check  at  the  time,  and  then  went  to  Strassel 
Gans  Paint  Company.  Mr.  Gans  said:  "How 
are  you  getting  along  with  the  Flexner  Uni- 
versity?" He  replied:  "We  are  practically 
done."  He  then  asked  Mr.  Gans,  "How 
much  is  that  bUl?"  and  was  told  about 
$100.  Witness  then  handed  Mr.  Gans  $100, 
accepting  a  receipt  therefor,  and  at  the  same 
time  telling  him  x>osltlveIy,  as  he  testifies, 
that  the  money  was  from  Mr.  Gnau ;  had  a 
running  account  with  appellee  of  as  much  as 
$600;  he  stated  positively  that  the  payment 
was  on  the  school.  John  W.  Gans,  a  witness 
for  appellee,  testified  that  he  was  secretary 


and  treasurer  of  the  appellee  company.  He 
recalled  the  time  that  Mr.  Scearce  paid  him 
$100  on  September  8,  1906.  Scearce  did  not 
say  anything  to  him  about  the  Flexner  Uni- 
versity School.  The  material  for  that  school 
had  only  been  bought  a  week  previous,  while 
there  were  other  accounts  that  were  six 
weeks  older.  Scearce's  custom  was  to  pay 
on  account  the  money  to  be  paid  on  the 
oldest  account ;  credited  the  payment  to  the 
general  account,  prorating  it  among  the  dif- 
ferent properties.  At  the  time  Scearce  paid 
the  $100  he  was  indebted  to  appellee  company 
in  the  sum  of  $300.  Scearce  made  purchases 
for  the  Flexner  University  after  the  pay- 
ment of  the  $100.  Not  until  the  lien  was  fil- 
ed was  notice  received  from  Scearce  to '  the 
effect  that  the  payment  was  on  the  Flexner 
University  School  work.  Prof.  Thorp  did  not 
notify  appelTee,  nor  did  Gnau  &  Alt;  on  the 
contrary,  appellee  company  was  unable  to  get 
any  information  whatever  from  Gnau  &  Alt. 

It  Is  the  contention  of  appellant  that  ap- 
pellee actually  received  Its  money,  and  can- 
not now  assert  a  lien  on  Its  property,  and 
thereby  secure  payment  from  appellant  the 
second  time;  that  the  ordinary  rule  of  ap- 
plication of  payments  does  not  apply  In  this 
case,  for  the  reason  that  the  rights  of  third 
parties  intervened.  There  Is  no  proof  In  the 
record  to  the  effect  that  the  Flexner  Univer- 
sity School  paid  any  money  to  the  Central 
Planing  Mill  &  Lumber  Company,  or  Gnau  & 
Alt,  with  directions  that  it  be  paid  to  ap- 
pellee. In  other  words,  it  does  not  appear 
that  appellant's  money  was  actually  paid  to 
appellee.  There  Is  certainly  nothing  except 
the  testimony  of  Scearce  showing  that  the 
money  paid  by  the  latter  came  from  the 
Flexner  University  School.  The  testimony 
of  Scearce  is  unequivocally  denied  by  Gans. 
If,  Instead  of  cashing  the  check,  Scearce  had 
Indorsed  It  to  appellee,  this  would  have  been 
some  notice  of  where  the  money  had  come 
from.  As  appellant  made  the  plea  of  pay- 
ment the  burden  of  proof  was  upon  it. 

Upon  the  real  question  at  issue,  there  was 
in  fact  but  one  witness  on  each  side.  The 
chancellor  held  that  appellant  failed  to  prove 
his  case.  After  a  careful  reading  of  the  rec- 
ord, we  are  unable  to  say  that  his  conclu- 
sion was  erroneous;  and  the  Judgment  la 
therefore  affirmed. 
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GOODE  et  ox.  ▼.  PIERCE. 

(Court  of  Ciyil  Appeals  of  Texas.    June  26, 

1908.    Refaearmg  Denied  Oct.  8,  1908.) 

1.  mobtoaoes— fobecxosobe— \robtoa.ake  17x 
Good  Faith  of  Wife's  Sepabate  Pbopebtt. 

In  an  action  to  foreclose  a  mortgage,  a  find- 
ing that  the  mortgaged  property  was  either  the 
mortgagor's  property  or  community  property, 
and  that  the  title  was  in  him,  and  that,  if  it 
was  in  fact  his  wife's  separate  property,  plain- 
tiff did  not  know  this  when  taking;  the  mortgage, 
authorized  judgment  for  plaintioT 

2.  Appeal  and  Ebrob^Pbooeediktos  Not  in 
Record— Statement  or  Facts. 

In  absence  of  statement  of  facts,  it  will  be 
assumed  on  appeal  that  the  evidence  authorized 
the  findings  of  fact. 

Error  from  District  Court,  Jefferson  Coun- 
ty; L.  B.  Hlghtower,  Jr.,  Judge. 

Action  by  Nettle  H,  Fierce  against  Eltoha 
Goode  and  wife.  From  a  Judgment  for  plain- 
tiff, defendants  bring  error.    Aflirmed. 

Tom  J.  Russell,  for  plalntUfs  In  error. 
Greers  &  Nail,  for  defendant  in  error. 

REESE,  J.  This  la  a  suit  by  Nettle  H. 
Pierce  against  Ellsba  Goode  and  his  wife, 
Sallle  Goode,  to  recover  the  amount  due  upon 
a  promissory  note  for  $600,  executed  to  plain- 
tiff by  Ellsha  Goode,  and  to  foreclose  a  mort- 
gage Hen  upon  certain  lands  given  by  Ellsha 
Goode  to  secure  the  same.  Defendants  plead- 
ed general  denial,  that  the  property  on  which 
the  foreclosure  Is  songht  is  the  separate 
property  of  Mrs.  Goode,  and  that  It  was  at 
the  time  the  deed  of  trust  was  executed  the 
homestead  of  Goode  and  wife,  of  all  of 
which  appellee  had  notice.  By  supplemental 
petition,  these  defenses  were  denied  by  plain- 
tiff, and  she  further  pleaded  that  the  title 
to  the  property  was  in  Ellsha  Goode,  and 
that  she  had  no  notice  or  knowledge  of  any 
interest  therein  In  Mrs.  Goode  as  her  separate 
estate.  The  cause  was  tried  by  the  court 
without  a  Jury,  resulting  in  a  Judgment  for 
plaintiff  against  Ellsha  Goode  for  the  amount 
due  on  the  note,  principal,  interest,  and  at- 
torney's fees,  and  against  both  defendants 
for  foreclosure  as  prayed  for.  From  the 
judgment,  defendants  appeal. 

On  a  former  day  of  the  term  the  paper 
filed  In  the  cause  as  a  statement  of  facts, 
or  stenographer's  report  of  the  evidence,  was, 
on  motion  of  appellee,  stricken  from  the  rec- 
ord; the  same  not  being  signed  or  approved 
by  counsel  for  appellee  or  by  the  judge  of  the 
trial  court.  So  there  Is  neither  statement  of 
facts  nor  bills  of  exception  In  the  record. 
Conclusions  of  fact  and  law  prepared  by  the 
trial  court  at  the  request  of  appellants  are 
In  the  record. 

The  first  three  assignments  of  error  at- 
tack the  judgment  of  the  court  on  the 
grounds  that  the  evidence  showed  that  the 
property  was  the  homestead  of  appellants 
at  the  time  the  deed  of  trust  was  executed, 
and  that  It  was  the  separate  property  of 
Mrs.  Goode,  of  all  of  which  appellee  had 
notice  at  the  time  of  and  before  taking  the 


deed  of  trust.  The  court  in  Its  conclusions 
of  fact  expressly  finds  against  all  of  these 
contentions.  It  is  expressly  found  that  the 
property  was  not  the  homestead  of  appel- 
lants, and  that  it  was  not  the  separate  prop- 
erty of  Mrs.  Goode,  but  either  the  separate 
property  of  Ellsha  Goode  or  community, 
and  that  the  title  was  In  Ellsha  Goode,  and, 
if  It  was  In  fact  the  separate  property  of 
Mrs.  Goode  by  reason  of  the  purchase  mon- 
ey having  been  paid  by  her  out  of  her  sep- 
arate estate,  appellee  had  no  notice  or  knowl- 
edge of  that  fact  at  the  time  she  lent  the 
money  and  took  the  deed  of  trust  The  con- 
clusions of  fact  fully  authorize  and  support 
the  judgment  In  the  absence  of  a  statement 
of  facts,  we  must  assume  that  the  evidence 
authorized  and  supported  the  findings  of 
fact  The  assignments  do  not,  in  fact  at- 
tack the  conclusions  of  fact  as  not  supported 
by  the  evidence,  but  only  the  Judgment.  The 
assignments  and  the  various  propositions 
thereunder  are  overruled. 

The  fourth  assignment  questions  the  cor- 
rectness of  the  Judgment  for  attorney's  fees, 
on  the  ground  that  'such  claim  cannot  be 
made  a  Hen  on  the  homestead.  What  has 
been  said  disposes  of  this  assignment 

There  is  no  error  in  the  record,  and  the 
judgment  is  affirmed. 

Affirmed. 


SLAUGHTER  v.  WESTERN  UNION  TEIr 

EGRAPH  CO. 

(Court  of  Civil  Appeals  of  Texas.    June  29, 

1908.     Rehearing  Denied  Oct  8,  190a) 

1.  Teleobapes  and  Telephones— Nondeii.iv. 
kby  of  Message— Liabilitt — Elements. 

It  is  essential  to  a  recovery  for  the  failure 
of  a  telegraph  company  to  deliver  a  message  an- 
nouncing the  illness  of  the  sender's  son  and  re- 
questing the  sendee,  a  physician,  to  come  at 
once,  to  prove  that  the  failure  to  deliver  the 
message  promptly  was  the  cause  of  the  failure 
of  the  sender  to  procure  the  services  of  the 
sendee ;  the  damage  to  plaintiff  being  an  essen- 
tial part  of  plalntifTs  case. 

2.  Same— Evidence— SDrFioiENOY. 

In  an  action  against  a  telegraph  company 
for  falling  to  deliver  a  message  to  a  physician 
announcing  the  illness  of  the  sender's  son  and 
requesting  the  physician  to  come  at  once,  evi- 
dence held  not  to  show  that  the  physician  would 
have  come  in  response  had  the  telegram  been 
promptly  delivered. 

3.  Appeal    and    Errob— Habmless    Erbos— 
Exclusion  of  Evidence. 

Error,  if  any,  in  excluding  a  letter  written 
by  witness,  which  letter  states  a  fact  testified 
to  by  the  witness,  is  harmless. 

[E^.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  $|  4194-4199.] 

4.  Telegraphs  and  Telephones— Nondkliv- 
ebt  of  Message— Actions — Evidence. 

Where,  In  an  action  against  a  telegraph 
company  for  failing  to  deliver  a  message  to  a 
physician  announcing  the  illness  of  the  sender's 
son,  and  requesting  the  physician  to  come  at 
once,  the  evidence  snowed  that,  as  the  physician 
did  not  come  on  the  day  the  telegram  was  seat 
plaintiff  procured  another  physician  on  the  morn- 
ing of  the  following  day,  it  was  immaterial 
where  the  pbysicjan  was  on  such  following  day, 
and  the  refusal  of  the  court  to  allow  the  physi- 
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dan  to  read  a  letter  to  refresh  his  memory  as  to 
where  he  was  on  such  following  day  was  proper. 

Error  from  District  Court,  San  Jacinto 
County ;  L.  B.  Hightower,  Judge. 

Action  by  J.  P.  Slaughter  against  the 
Western  Union  Telegraph  Company.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

P.  B.  McMahon  and  A.  T.  McKinney,  for 
plaintiff  In  error.  Hume,  RobLnson  &  Hume, 
for  defendant  In  error. 

McMBANS,  J.  This  Is  a  suit  by  J.  P. 
Slaughter  against  the  Western  Union  Tele- 
graph Company  for  damages  lu  the  sum  of 
$1,975  for  failure  to  transmit  and  deliver  to 
R.  B.  Love,  a  physician,  living  at  Livingston, 
Tex.,  a  telegram  which  reads  as  follows: 
"Roy  is  not  doing  well.  Come  at  once." 
Plaintiff,  who  lived  near  Shepherd,  alleged 
that  his  son  was  suffering  with  jaundice, 
and  had  been  under  the  care  of  Dr.  Love; 
that  on  or  about  the  20th  of  September, 
190o,  his  said  son  grew  worse,  and  greatly 
needed  the  advice  and  attention  of  said  phy- 
sician, whereupon  on  said  date  said  message 
was  tendered  to  and  received  by  the  agent 
of  defendant  at  Shepherd,  and  the  charge  for 
transmission  thereof  was  paid  to  said  agent, 
and  thereupon  the  defendant  agreed  and  con-  i 
tracted  to  transmit  and  deliver  the  message 
with  reasonable  despatch,  but  failed  to  do 
80,  In  consequence  whereof  plaintiff  was  de- 
prived of  the  assistance  and  adtice  of  said 
physician  in  properly  attending  to  and.  nurs- 
ing his  son,  who  afterwards  died  of  said 
disease,  and  was  subjected  to  great  Incon- 
venience and  suffered  great  mental  anguish 
on  account  of  the  pain  and  suffering  which 
his  said  son  endured  for  the  want  of  the 
presence  and  services  of  said  physician.  He 
further  alleged  that,  if  said  message  had 
been  promptly  delivered  on  the  day  It  was 
filed,  Dr  Love  could  and  would  have  visited 
his  son  on  that  day,  and  could  and  would 
have  treated  him,  and  could  and  would  have 
relieved  him  of  his  intense  pain  and  suffer- 
ing, and  that,  if  he  could  not  have  restored 
his  health,  could  have,  in  any  event,  increas- 
ed his  chances  of  recovery.  Defendant  plead- 
ed general  demurrer,  special  exception,  gen- 
eral denial,  and  a  sworn  denial  of  the  con- 
tract alleged  in  plaintiff's  petition.  Upon 
the  conclusion  of  the  testimony  the  court 
directed  the  Jury  to  return  a  verdict  for  de- 
fendant, which  was  done,  and  Judgment  was 
entered  'or  defendant  thereon.  Plaintiffs 
motion  for  a  new  trial  having  been  overrul- 
ed, he  brings  this  case  before  us  on  writ 
of  error. 

Appellant  by  his  third  assignment  of  er- 
ror complains  that  the  court  erred  In  In- 
structing a  verdict  for  defendant,  because 
that  It  aiq)eared  from  the  testimony  that 
the  telegram  had  been  sent  by  plaintiff  over 
defendant's  line,  and  that  defendant  had 
failed  to  deliver  the  same  to  the  addressee, 
notwithstanding  defendant  had  full  knowl- 
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edge  of  the  terms  and  importance  of  the 
message,  and  that  plaintiff  bad  ~  been  dam- 
aged by  reason  of  defendant's  failure  to  malie 
prompt  delivery.  The  testimony  shows  that 
there  is  a  railroad  running  between  Shep- 
herd and  Livingston,  the  two  places  being 
about  16  miles  apart;  that  between  10  and 
11  o'clock  on  the  morning  of  September  22, 
1905,  plaintiff  filed  the  telegram  with  de- 
fendant's agent  at  Shepherd,  paid  the  char- 
ges therefor,  and  that  the  message  was  Im- 
mediately transmitted  to  Livingston,  but  nev- 
er delivered  to  the  addressee.  Dr.  Love.  Be- 
ing sworn  as  a  witness  for  plaintiff.  Dr.  Love 
testified  that,  if  the  telegram  had  been  de- 
livered to  him  promptly,  he  could  have  got- 
ten to  Shepherd  on  the  4  o'clock  train;  that 
he  had  plenty  of  time  if  he  was  in  Livingston 
that  day ;  that  he  did  not  know  whether  he 
was  in  Livingston  on  the  22d,  and  did  not 
know  what  his  engagements  might  have 
been;  that  It  was  a  sickly  season,  and  he 
was  out  of  town  a  good  deal  of  the  time, 
and  sometimes  all  day;  that  he  could  not 
say  whether,  if  the  telegram  had  been  de- 
livered, he  was  in  position  to  have  responded. 
This  testimony  was  uncontroverted.  To  en- 
title plaintiff  to  recover,  the  burden  was 
upon  him  to  show  the  breach  of  the  contract 
for  the  carriage  and  delivery  of  the  tele- 
gram, and  to  show  further,  that  he  was  dam- 
aged by  such  breach.  Under  the  allegations 
of  the  petition,  this  could  be  done  only  by 
proving  that  the  failure  to  deliver  the  tele- 
gram promptly  was  the  cause  of  the  failure 
of  plaintiff  to  procure  the  services  of  Dr. 
Love  in  behalf  of  his  son.  In  other  words, 
it  was  Incuni'bent  upon  plaintiff  to  prove 
that,  bad  the  telegram  been  promptly  deliver- 
ed, the  physician  would  have  visited  plain- 
tiff's son  In  response  thereto,  and  this  he 
wholly  failed  to  prove.  Telegraph  Co.  v. 
Bell  (Tex.  Civ.  App.)  92  S.  W.  1036.  The 
witness  stated  that,  had  the  telegram  been 
promptly  delivered  to  him,  he  could  have 
gone  to  Shepherd  on  the  4  o'clock  train; 
and,  if  this  statement  stood  alone,  it  might 
reasonably  be  inferred  from  it  that  he  would 
have  gone;  but  this  inference  cannot  be  in- 
dulged in  view  of  bis  further  statement  that 
he  might  not  have  been  in  town  on  that  day, 
and  that,  even  if  he  had  been,  he  could  not 
say  that  his  professional  engagements  would 
have  admitted  of  his  going  to  Shepherd  had 
the  telegram  been  received  by  him.  It  fol- 
lows, therefore,  that  plaintiff  has  not  shown 
himself  entitled  to  recover,  and  there  was 
no  error  in  instructing  a  verdict  for  defend- 
ant. 

Plaintiff  offered  in  evidence  the  following 
letter  written  to  him  by  Dr.  Love,  dated  Sep- 
tember 23d,  which  upon  objection  of  defend- 
ant was  rejected:  "I  heard  to-day  that  I 
had  a  telegram  come,  but  it  was  not  deliver- 
ed to  me  as  it  was  collect,  and  they  do  not 
deliver  them  when  it  was  collect ;  and  I  sup- 
pose it  must  have  been  from  you,  as  I  have 
not  heard  anything  from  Roy.    Please  write 
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me  If  he  Is  not  getting  along  all  right,  or  If 
you  Bent  the  telegram."  The  action  of  the 
court  In  sustaining  objection  to  the  admis- 
sion of  this  letter  in  evidence  is  made  the 
basis  of  appellant's  first  and  second  assign- 
ments. The  letter  did  not  tend  to  prove  any 
issue  Involved  In  the  suit  other  than  the 
fact  that  Dr.  Love  did  not  receive  the  tele- 
gram, and  this  fact  the  physician  testified  to 
upon  the  Witness  stand,  and  its  rejection, 
if  error,  was  harmless.  Nor  Is  there  merit 
In  the  contention  that  the  court  refused  to 
allow  the  witness  to  read  the  letter  in  order 
to  refresh  his  memory  as  to  where  he  was  on 
September  23d.  The  evidence  shows  that  the 
telegram  was  forwarded  on  the  22d,  and 
that,  as  Dr.  Love  did  not  respond  on  that 
day,  plaintiff  procured  the  services  of  an- 
other physician  on  the  morning  of  the  23d, 
and  it  was  immaterial  where  Dr.  Love  was 
on  that  date. 

There  being  no  error  presented  by  the  rec- 
ord, the  judgment  of  the  court  below  must  be 
affirmed.    Affirmed. 


GULF,  a  &  S.  F.  RY.  CO.  ▼.  COLBMAN.t 

(Court  of  Civil  Appeals  of  Texas.    June  20, 

1908.    Rehearing  Denied  Oct.  8,  1908.) 

1.  RAimOADS— INJUBT  TO  PEDESTBIANS— EVI- 
DENCE—SirmCIBNCT. 

Evidence  held  to  Bnstain  findings  that  train- 
men were  negligent  in  failing  to  discover  a 
child's  presence  on  a  track  in  time  to  avoid  bis 
injury,  which  was  caused  by  beinz  struck  by  de- 
tached cars  approaching  from  the  rear,  after 
an  engine  and  other  cars  had  passed,  and  that 
such  negligence  proximately  caused  the  injury. 

[Ed.  Note.— For  cases  in  {Mint,  see  Cent.  Dig. 
vol.  41,  Railroads,  f  1339.] 

2.  NEGUGERCB— CONTBIBTJTOBT  NEaUOENOE— 

Infants. 

The  rule  of  contributory  negligence  applica- 
ble to  adults  cannot  be  applied  to  young  chil- 
dren. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §8  121-123.] 

3.  Same— Jdby  Question. 

Whether  a  seven  year  old  child  had  suf- 
ficient intelligence  and  discretion  to  be  charge- 
able with  negligence  contributing  to  bis  injury 
caused  by  being  struck  by  detached  railway  cars 
approaching  from  the  rear,  after  an  engine  and 
other  cars  had  passed,  held  under  the  evidence 
a  jury  question, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Negligence,  IS  347-349.] 

4.  Appeal  and  E)bbob— Habmless  EIbbob— In- 
stbuctions. 

It  was  not  prejudicial  error,  in  an  action 
against  a  railway  company  for  injury  to  a  child 
struck  by  detached  cars  approaching  from  the 
rear,  after  an  engine  and  other  cars  had  passed, 
to  instruct  that,  if  he  failed  to  stop,  look,  and 
listen  for  approaching  cars,  and  such  failure  was 
contributory  n^ligence,  etc.,  he  could  not  re- 
cover, though  it  was  undisputed  that  he  went 
upon  the  track  without  looking  for  approaching 
cars,  the  instruction  thus  submitting  as  an  is- 
sue a  question  upon  which  the  evidence  raised 
no  issue;  it  being  unreasonable  to  believe  that, 
in  view  of  the  evidence,  the  court  could  have 
bad  any  doubt  on  this  question. 

[Ed.  Note. — For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4220.] 
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5.  Damages— Personai,  Injxjbies  —  Physical 
AND  Mental  Suffebinq— Evidence  —  Suf- 
ficiency. 

Plaintiff's  evidence  in  a  personal  injury  ac- 
tion, "It  did  not  hurt  me  much  when  they  cut 
my  leg  off,  and  nothing  hurt  me  about  it  after- 
wards. When  the  doctor  had  me,  it  did  not  hurt 
until  when  he  went  to  pull  those  clothes  off.  It 
hurt  me  then"— authorized  the  jury  to  consider 
mental  and  physical  pain  suffered  by  him,  in 
fixing  his  damages. 

6.  Raileoads- Duty  to  Pedestbians. 

A  railroad  company  must  use  ordinary  ca^e 
in  running  its  trains  across  and  along  places 
commonly  used  by  the  public,  where  the  train- 
men know  thereof,  to  prevent  injuring  any  one 
who  may  be  so  using  the  track. 

[Ejd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  1235-1239.] 

7.  Tbial  —  Instruction  —  Weight  of  E^vi- 
dence. 

An  instraction,  in  an  action  against  a  rail- 
road company  for  injuring  a  pedestrian,  tbat  a 
railroad  company  must  use  ordinary  care  in 
running  its  trains  across  and  along  places  on  its 
track  commonly  used  by  the  public  as  a  passage- 
way, where  the  trainmen  know  thereof,  to  pre* 
vent  injuring  any  one  wbo  may  be  so  using  tbe 
track,  was  not  objectionable  as  instructing  upon 
the  weight  of  tbe  evidence. 

[Ed.  Note. — For  cases  in  point,  gee  Cent  Dig. 
vol.  46,  Trial,  f  §  439-466.] 

8.  Saue— Refusal  of  Inbtbuctionb— Mattes 
Covebed. 

It  is  not  error  to  refuse  instructions  covered 
by  those  given. 

[Ed.  Note. — For  cases  in  mint,  see  Cent.  Dig 
vol.  46.  Trial,  SS  651-659.] 

Appeal  from  District  Court,  Burles<m  Coun- 
ty;  E.  R.  Sinks,  Judge. 

Personal  injury  action  by  Willie  Coleman 
against  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appel- 
lant. Mathis,  Buchanan  &  Rasberry,  for  ap- 
pellee. 

PLEASANTS,  C.  J.  The  appellee,  Willie 
Coleman,  by  his  next  friend  brought  this  suit 
against  appellant,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  tbe  negligence  of  appellant's  servants.  Tbe 
cause  of  action  alleged  In  the  petition  Is,  in 
substance,  that  appellee,  a  child  of  seven 
years  of  age,  was  run  over  and  injured  by  a 
train  of  cars  on  appellant's  railroad ;  tbat  at 
the  time  tbe  Injury  occurred  he  was  walking 
upon  appellant's  track,  at  a  place  where  said 
track  was  commonly  used  by  tbe  public  as  a 
passageway,  and  appellant's  agents  and  serv- 
ants operating  said  train  knew  tbat  it  was 
so  used.  The  only  ground  of  negligence  al- 
leged which  was  submitted  to  tbe  Jury  was 
the  failure  of  the  operatives  of  said  train 
to  discover  appellee's  presence  upon  the  track 
in  time  to  prevent  Injuring  him.  Appellant 
answered  by  general  demurrer  and  general 
denial,  and  pleaded  specially  that  appellee 
was  a  trespasser  upon  appellant's  track  at 
the  time  he  was  Injured;  that  he  took  no  pre- 
caution for  bis  own  safety,  and  did  not  stop 
to  look  or  listen  for  tbe  approaching  train 
before  he  placed  himself  in  a  position   of 
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peril,  and  his  Injury  was  due  to  Us  own  neg- 
ligence In  this  regard.  The  trial  In  the  court 
below  by  a  Jury  resulted  In  a  verdict  and 
Judgment  in  favor  of  plaintiff  in  the  sum  of 
$750. 

The  evidence  shows  that  the  accident  in 
which  ai^>ellee  received  his  Injury  occurred 
at  a  switch  station  on  appellant's  road  known 
as  "Clay  switch."  This  switch  is  near  a  rock 
quarry  and  sandpit,  from  which  appellant 
transports  rock  and  sand,  and  there  are  sev- 
eral switch  tracks  used  In  handling  the  cars 
engaged  in  this  business.  There  are  a  num- 
ber of  houses  near  this  switch  occupied  by 
families,  and  a  number  of  hands  are  engaged 
In  working  the  quarry  and  sandpit. .  The 
switch  track  upon  which  appellee  was  Injur- 
ed is  generally  used  as  a  walkway  by  those 
living  near  the  switch.  Shortly  before  the 
accident  occurred  a  local  freight  train  of  ap- 
pellant arrived  at  this  switch,  and  began 
placing  cars  that  were  used  in  transporting 
rock  and  sand.  There  were  some  loaded  cars 
on  the  track  leading  to  the  sandpit,  and  In 
order  to  get  them  out  and  place  them  on  the 
proper  track  the  engine  with  other  cars  at- 
tached to  It  went  in  on  this  switch  track  and 
took  up  the  cars  desired  to  be  moved.  In 
order  to  place  these  cars  where  desired  a 
running  switch  was  made;  that  is,  after 
these  cars  were  attached  the  train  moved 
forward,  and  when  a  sufficient  momentum 
was  attained,  the  cars  to  be  switched  were 
cut  loose,  and  the  speed  of  the  balance  of 
the  train  Increased  sufficiently  to  enable  it  to 
pass  the  switch  and  allow  it  to  be  thrown  be- 
fore the  detached  cars  reach  It,  and  said 
cars  be  thus  placed  on  another  track. 

Appellee  was  walking  along  the  switch 
track  ahead  of  the  train  at  the  time  this 
running  switch  was  made.  He  heard  the 
train  coming,  and  got  off,  and  stood  beside 
the  track  until  the  engine  and  cars  attached 
thereto  had  passed  him,  and  then,  without 
knowing  that  some  of  the  cars  had  been  de- 
tached, and  without  looking  to  see  whether 
other  cars  were  coming,  he  stepped  back  on 
the  track  behind  the  cars  which  had  Just 
passed  with  the  engine,  and  after  following 
the  train  a  short  distance  was  caught  and 
ran  over  by  the  detached  ears  and  one  of 
his  legs  cut  off.  At  the  time  of  the  accident 
appellee  was  about  seven  years  of  age,  and 
was  possessed  of  the  average  intelligence  of 
boys  of  bis  age  and  station  in  life.  If  he  had 
looked  down  the  track  before  going  back  up- 
on It,  be  could  have  seen  the  approaching 
cars  by  which  be  was  injured.  The  circum- 
stances under  which  the  accident  occurred 
and  the  surrounding  conditions  are  thus  de- 
tailed by  plaintiff  and  his  witnesses: 

Plaintiff  testified:  "My  name  is  Willie 
Coleman.  I  am  eight  years  old,  going  on 
Dine.  The  train  cut  my  leg  off  while  I  was 
carrying  the  men  some  water — a  colored  man 
and  a  white  man.  I  don't  know  what  they 
were  doing,  they  were  sitting  down  In  the 
cars."     Questioned  as  to  how  he  came  to 


carry  water,  he  said:  "Mamma  told  me  to  go 
and  get  the  chickens  some  water,  and  I  went 
to  get  the  water,  and  the  two  men  told  me 
to  bring  tftem  some  water.  The  train  was 
there;  the  men  were  trainmen — a  white 
man  and  a  negro.  The  negro  man  told  me 
first.  They  told  me  they  would  give  me  a 
nlckle  to  get  them  some  water.  I  brought  it 
back,  and  went  home  and  carried  one  bucket, 
and  brought  the  other  bucket  back  to  where 
the  men  were.  I  was  carrying  It  down  for 
the  two  men;  I  was  coming  on  down  that 
switch  track,  and  the  engine  come  on,  and  I 
got  off  the  track  and  let  the  engine  pass,  and 
then  I  got  back  on  the  track.  I  got  back  on 
the  track  to  go  doyrn  and  carry  the  men  the 
water;  I  was  coming  on  the  track,  and  the 
box  cars  come  on  down  and  Imocked  me 
down.  I  did  not  see  them.  The  engine  was 
puffing;  I  waited  until  the  engine  passed. 
When  the  engine  passed,  I  got  back  on  the 
track;  I  did  not  know  there  was  any  box 
cars  around  there.  The  box  cars  did  not 
have  any  engine  to  them;  they  were  loose  to 
themselves.  I  did  not  see  them  at  all.  I 
never  saw  a  car  run  without  an  engine. 
When  I  would  go  for  water  for  my  mammy 
or  daddy,  I  would  go  on  the  switch  track  all 
the  time,  l^ere  was  a  path  In  the  middle 
of  the  track ;  there  was  grass  burrs  on  each 
side  of  the  track.  The  cars  that  hit  me  came 
from  behind;  they  hit  me  back  of  the  head, 
both  of  them  run  over  me;  that  is  what  cut 
my  leg  off.  I  was  barefooted  that  day.  I 
don't  know  how  old  I  was  then.  I  have  been 
to  school,  but  not  at  that  time.  I  have  never 
done  any  work  In  the  field.  When  I  went 
after  the  water  I  went  down  the  switch  track 
every  time.  I  have  seen  aomel>ody  else 
walking  up  and  down  that  track  a  whole  lot 
of  times."  Cross-examination.  "Yes,  sir; 
when  I  was  on  the  stand  before  I  said  the 
negro  man  asked  me  to  get  that  water.  Both 
of  them  offered  to  pay  me  to  go  and  get  that 
water.  The  negro  man  told  me  first,  and  the 
white  man  said,  'Tes,  boy,  I  will  give  you 
a  nlckle,  too.'  I  went  down  to  get  the  water 
and  came  back,  and  they  were  gone.  The 
engine  was  fastened  to  the  cars  at  the  time 
when  the  men  first  asked  me  to  get  them 
some  water;  the  engine  was  Just  stopping; 
the  engine  pushed  them  In,  and  they  stoiiped 
down  there.  When  the  engine  passed  me,  I 
got  off  on  Mr.  Clay's  side,  I  stepi)ed  off  on 
one  side  in  the  little  clean  place,  and  I  stay- 
ed there  until  the  engine  passed.  I  got  off 
and  let  the  train  pass.  I  did  not  look  up  the 
track  to  see  if  there  was  anything  else  com- 
ing. I  thought  all  the  things  had  done  gone 
down ;  I  got  back  on  the  track  without  look- 
ing up  the  track  at  all." 

Hannah  Toland,  a  witness  for  the  plain- 
tiff, testified  on  direct  examination:  "ily 
name  is  Hannah  Toland.  I  was  at  home 
when  the  train  run  up,  and  after  they  un- 
coupled and  made  the  switch  I  stopped  wash- 
ing, and  started  to  the  quarry;  and  this  boy 
bad  gone  home,  and  been  to  carry  his  mother 
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some  onffee  down  to  my  house,  and  bad  gcme 
home  ahead  of  me.  I  heard  two  men  tell 
Ulm :  'Say,  little  boy,  bring  us  some  water, 
and  I  will  give  you  a  niekle ;  and  the  other 
said,  'Yes,  bring  us  some  water,  and  we  will 
both  give  you  a  nickle.'  I  went  to  the  quar- 
ry then — then  I  came  back  from  the  quarry. 
After  awhile  I  heard  some  one  say,  'There's 
a  little  boy  got  hurt'  We  all  went  to  see 
who  the  little  hoy  was.  I  got  there  before 
his  mother.  There  were  two  men  there  when 
I  got  there — Mr.  Hawkins  and  Mr.  Glenn,  the 
brakeman.  Mr.  Glenn  is  a  colored  brakeman. 
He  was  there  when  I  got  there ;  he  was  tie- 
ing  up  this  boy's  legs.  The  boy's  mother 
came  in  a  few  minutes  afterwards.  I  heard 
a  conversation  between  Ed.  Glenn  and  the 
mother.  He  said  if  he  had  been  In  the  right 
place  and  noticing  his  business,  her  little  boy 
wouldn't  have  got  hurt.  He  said  be  could 
have  prevented  it  by  stopping  the  cars  before 
he  run  over  bim.  She  asked  him  how  came 
the  boy  there,  and  the  boy  said,  'Mamma, 
this  man  told  me  if  I  would  bring  bim  some 
water,  they  would  give  me  a  nickle  apiece.' 
That  was  after  the  boy  got  hurt  and  come 
to  his  senses.  All  the  rest  that  lived  on  the 
place  (Clay's  place)  used  the  track  for  a 
passageway.  I  lived  in  the  house  for  two 
years;  I  used  It  all  the  time.  It  was  com- 
monly used  by  the  public  as  a  passageway, 
botb  by  people  and  horses.  I  have  seen  chil- 
dren walk  up  and  down  it  and  use  it  as  a 
pathway.  I  have  seen  it  used  as  a  passage- 
way while  the  men  were  switching.  I  have 
been  on  the  switch  track  and  the  engine 
passed,  and  I  got  back  on  the  track.  Mr.  No- 
lan whistled,  and  I  got  off  the  track  for  the 
cars.  Mr.  Nolan  is  one  of  the  brakemen. 
That  was  on  another  occasion.  Tes.  sir; 
the  switch  track  is  used  as  a  common  pas- 
sageway for  the  public.  I  know  it,  because  I 
have  seen  them  walk  it  myself;  every  day 
there  was  some  one  walking  that  track." 

George  Rippetoe,  a  witness  for  the  plaintUF, 
testlflfd:  "Q.  Well,  now,  how  much  would 
you  use  this  track  for  a  passageway?  A. 
Every  day,  all  times  during  the  day,  when 
the  people  were  coming  out  to  work.  When 
Mr.  Clay's  people  would  come  to  dinner,  they 
would  come  this  way,  and  when  they  would 
go  out,  they  would  go  this  way,  and  the 
quarry  men — them  that  boarded  at  Clay's 
house — they  would  come  around  the  track, 
and  keep  on  to  the  boarding  house.  I  don't 
know  how  many  men  Mr.  Clay  worked  there 
at  different  times.  He  would  work  from  25 
to  30,  and  as  high  as  40  or  50."  Cross-ex- 
amination. "All  the  people  there.  That  la 
the  way  everybody  come,  and  everybody  over 
the  flat,  and  coming  to  the  place  they  called 
the  depot,  and  they  would  come  up  the 
track — the  switch  track." 

Rebecca  Rippetoe  testified:  "I  went  to 
where  my  boy  was,  I  found  his  leg  cut  off. 
When  I  got  there  Mr.  Glenn,  a  colored  brake- 
man,  was  there.  I  asked  who  in  the  world 
was  it  that  told  that  little  boy  to  get  some 


water,  and  be  said  he  didn't  know :  he  said 
he  would  not  have  had  this  to  happen  for 
nothing  in  the  world.  'I  didn't  know  be  was 
hit  until  I  passed  over  him;  there  wag  a 
jar,  and  I  peeped  over,  and  saw  it  was  bim. 
I  certainly  hate  it'  He  told  me  if  he  had 
been  in  his  place,  that  he  could  have  stopped 
the  car  from  running  over  the  boy."  In  re- 
gard to  the  switch  track  as  a  common  pas- 
sageway, she  testified:  "Everybody  uses  it 
for  walking  and  riding.  It  bad  been  used  in 
that  way  ever  since  I  have  been  there.  It 
bad  been  used  there  when  the  railroad  peo- 
ple were  there  with  the  train ;  I  don't  know 
bow  often  I  have  seen  them  use  the  trads. 
I  camjB  up  and  down  the  switch  track  to  get 
to  the  crossing  and  go  to  the  well  and  get 
the  water." 

Ed.  Glenn,  a  witness  for  the  defendant,  tes- 
tified on  direct  examination:  "I  remember 
the  accident  of  a  little  colored  boy  getting 
run  over  at  the  sandpit  about  a  year  and  a 
half  ago.  I  was  on  the  car  at  the  time  the 
accident  occurred.  I  suppose  both  cars  run 
over  the  tray.  I  was  brakeman  on  those  cars 
for  the  purpose  of  setting  the  brakes.  The 
brakes  were  right  together  in  the  middle  of 
the  two  cars;  there  were  no  brakes  on  the 
front  end  of  the  cars.  The  cars  I  was  riding 
on  were  in  front  of  the  engine.  I  did  not 
see  the  boy  before  he  was  struck;  I  was 
standing  at  the  brake  at  the  rear  car."  Ques- 
tioned as  to  why  be  did  not  see  the  boy  be- 
fore the  cars  ran  over  him,  be  testified:  "I 
didn't  bave  time  to  look.  I  had  other  busi- 
ness ;  I  had  to  attend  to  my  work.  I  nevec 
saw  anybody  along  that  track;  I  wasn't 
looking  at  that  time;  I  couldn't  see  anybody 
on  the  car  (track).  I  was  looking  out  for  the 
cars ;  I  wasn't  looking  for  any  stock  or  boys. 
I  wasn't  setting  down  on  the  hind  car  with 
my  feet  hanging  over  the  car.  I  didn't  tell 
you  in  the  presence  of  Rippetoe  that  I  was 
sitting  on  the  back  car  with  my  feet  hanging 
over.  Yes,  the  cars  were  running  about  3  or 
4  miles  an  hour.  That  is  about  as  fast  as 
a  man  walks." 

Tbis  evidence  sustains  the  finding  of  the 
Jury  that  the  operatives  of  the  train  which 
injured  appellee  were  negligent  in  not  keep- 
ing a  proper  lookout,  and  in  thereby  falling 
to  discover  appellee's  presence  upon  the  trade, 
and  that  such  negligence  was  the  proximate 
cause  of  appellee's  Injury. 

In  referring  to  the  assignments  of  error 
we  will  number  them  in  the  order  in  which 
they  are  presented  in  appellant's  brief. 

The  first  assignment  assails  the  verdict,  on 
the  ground  that  the  undisputed  evidence 
shows  that  appellee's  injury  was  due  to  his 
own  negligence  in  going  upon  the  track  witlt- 
out  looking  or  listening  for  the  approaching 
cars.  If  appellee  was  an  adult  person,  it 
may  be  that  appellant's  contention  that,  un- 
der the  facts  In  this  case,  be  should  be  held 
guilty  of  contributory  negligence  as  a  matter 
of  law  is  sound,  but  it  is  well  settled  that 
the   same   rule   of    contributory   negligence 
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which  applies  to  persons  of  matnrer  age  and 
discretion  should  not  apply  to  young  children, 
and  the  question  of  whether  appellee  was  of 
suflSclent  Intelligence  and  discretion  to  be 
chargeable,  under  the  facts  of  this  case,  with 
contributory  negligence  was  one  for  the  Jury, 
and  their  finding  on  that  Issue  cannot  be  dis- 
turbed. Evanalch  v.  Ey.  Co.,  57  Tex.  128, 
44  Am.  Rep.  686;  Avery  v.  Ry.  Co.,  81  Tex. 
243,  16  S.  W.  1015,  26  Am.  St  Rep.  809; 
Thompson  t.  Ry.  Co.,  11  Tex.  CIt.  App.  307, 
32  S.  W.  191. 

The  second  assignment  assails  the  verdict 
on  the  ground  that  the  undisputed  evidence 
shows  that,  If  the  operatives  of  the  train  had 
seen  the  appellee  when  he  got  on  the  track, 
they  could  not  have  prevented  the  injury. 
When  the  operatives  of  the  train  which  pass- 
ed appellee  first  saw  him  on  the  track,  he  was 
only  a  short  distance  in  front  of  the  detach- 
ed cars,  which  were  approaching  him  from 
behind.  The  evidence  all  tends  to  show  that 
if  the  brakeman  on  the  detached  cars  had 
discovered  appellee  at  the  time  he  was  first 
seen  by  the  other  operatives  of  the  train,  he 
could  not,  with  the  appliances  at  his  com- 
mand, have  stopped  the  cars  before  they 
reached  appellee,  had  he  remained  on  the 
track.  It  does  not  conclusively  appear,  how- 
ever, that  If  this  brakeman  bad  kept  a  proper 
lookout,  and  had  seen  appellee  at  the  Instant 
he  got  upon  the  track,  the  cars  could  not  have 
been  stopped  before  striking  appellee.  If  It 
be  true  that  the  cars  could  not  have  been 
stopped  in  time  to  prevent  the  injury,  if  ap- 
pellee bad  been  seen  'at  the  time  he  went 
upon  the  track,  it  by  no  means  follows  that 
the  accident  would  have  been  unavoidable. 
Had  the  brakeman  seen  appellee,  as  he  might 
have  done  by  keeping  a  proper  lookout,  he 
could  have  given  him  warning  of  the  ap- 
proach of  the  cars,  and  he  could  have  gotten 
off  the  track  before  the  cars  struck  him.  Aft- 
er discovering  his  perilous  position  the  op- 
eratives of  the  engine  tried  to  warn  appellee 
by  blowing  the  whistle  of  the  engine,  and 
calling  to  him,  but  this  warning  was  not  un- 
derstood, and  manifestly  could  not  have  been 
as  effective  as  a  warning  given  from  the  cars 
that  were  approaching  him  from  behind,  of 
the  approach  of  which  he  was  Ignorant.  As 
before  stated,  we  think  the  evidence  is  suflS- 
cient  to  sustain  the  finding  of  the  Jury  that 
the  negligence  of  the  brakeman  on  the  cars 
which  caused  the  injury,  In  failing  to  keep 
a  prc^r  lookout,  and  thereby  failing  to  disr 
cover  the  presence  of  appellee  upon  the 
tra<^,  was  the  proximate  cause  of  his  Injury, 
and  the  assignment  Is  therefore  overruled. 

The  third  assignment  complains  of  the 
paragraph  of  the  court's  charge  in  which  the 
Issue  of  negligence  on  the  part  of  the  opera- 
tives of  the  train  In  falling  to  keep  a  proper 
lookout  Is  submitted.  The  ground  of  the  com- 
plaint is  that,  under  the  undisputed  evidence. 
If  such  failure  was  negligence,  It  was  not  the 
proximate  cause  of  appellee's  injury.  What 
we  have  said  in  discussing  the  preceding  as- 


signment answers  this  complaint,  and  the  as- 
signment Is  overruled. 

The  fourth  assignment  complains  of  the 
following  paragraph  of  the  charge:  "If  you 
believe  from  the  evidence  that  the  plain- 
tiff -was  walking  along  the  defendant's  rail- 
way track,  and  that  he  failed  to  stop  or 
look,  or  listen  for  approaching  cars,  and 
that  such  failure  to  stop  or  look  or  listen 
was  negligence  on  his  part,  taking  Into  con- 
sideration his  age  and  discretion,  which  con- 
tributed to  cause  his  Injuries,  or  if  you  believe 
from  the  evidence  that  there  was  a  conven- 
ient pathway  along  said  track  upon  which  the 
plaintiff  could  have  walked  In  safety,  and  that 
his  failure  so  to  do  was  negligence  on  the  part 
of  the  plaintiff,  taking  Into  consideration  his 
age  and  discretion,  then  In  either  event,  you 
are  instructed  to  return  a  verdict  for  the 
defendant."  The  objection  urged  to  this 
paragraph  of  the  charge  is  that  it  Is  upou 
the  weight  of  the  evidence.  In  that  it  submit- 
ted as  an  Issue  the  question  of  whether 
the  appellee  looked  or  listened  before  going 
upon  the  track,  when  the  undisputed  evidence 
shows  that  he  did  not  look  or  listen,  and  the 
Jury  might  have  concluded  from  the  charge 
that  the  court  thought  there  was  evidence 
from  which  they  could  find  that  appellee 
did  look  and  listen  before  going  upon  the 
track.  There  is  no  merit  In  the  assignment. 
It  is  true  that  the  undisputed  evidence  shows 
that  appellee  went  upon  the  track  without 
looking  to  see  if  the  cars  were  approaching 
from  the  direction  from  which  the  cars  that 
Injured  him  came,  and  therefore  the  charge 
does  submit  as  an  Issue  a  question  upon 
which  the  evidence  raised  no  Issue;  but 
we  do  not  think  the  Jury  could  have  been 
misled  by  such  charge.  Taking  the  charge 
as  a  whole,  the  Jury  could  not,  in  view 
of  the  undisputed  evidence  in  the  case,  have 
concluded  from  this  paragraph  of  the  charge 
that  the  court  had  any  doubt  upon  this 
Issue.  It  seems  to  us  to  be  entirely  un- 
reasonable to  believe  that  the  Jury  would 
have  reached  such  conclusion  and  have  been 
Influenced  thereby.  The  assignment  Is  over- 
ruled. Railway  Co.  v.  Groves,  95  S.  W.  1064, 
16  Tex.  Ct.  Rep.  895. 

The  fifth  assignment  cannot  be  sustained. 
The  appellee  testified,  as  stated  under  this 
assignment,  as  follows:  "It  did  not  hurt 
me  much  when  they  cut  my  leg  off,  and  noth- 
ing hurt  me  about  It  afterwards.  When 
the  doctor  had  me,  it  did  not  hurt  until  when 
he  went  to  pull  those  clothes  off.  It  hurt 
then.  Nothing  else  about  It  hurt  me."  This 
is  direct  and  positive  testimony  that  appel- 
lee did  suffer  pain  as  a  result  of  his  injury, 
and  therefore  the  court  did  not  err  in  In- 
structing the  Jury  that,  in  fixing  the  compen- 
sation to  be  allowed  appellee,  they  might 
take  into  consideration  the  mental  and  phys- 
ical pain  suffered  by  him.  If  the  evidence 
did  not  affirmatively  show  such  suffering, 
the  character  of  the  Injury  was  such  that 
the   jury    might,    from   common    Icnowledge^ 
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have   found    that   appellee   did   suffer    both 
mental  and  physical  pain  as  a  result  thereof. 

The  sixth  assignment  of  error  is  as  fol- 
lows: "The  court  erred  In  giving  special 
charge  No.  2,  requested  by  the  plaintiff, 
which  charge  was  as  follows:  "Gentlemen  of 
the  jury:  You  are  Instructed  that,  under 
the  law  of  this  state,  a  railroad  company  is 
required  to  use  ordinary  care  in  operating 
Its  trains  across  and  along  places  on  its 
track  that  are  commonly  used  by  the  pub- 
lic as  passageways,  where  the  employes  of 
such  company  operating  such  train  have 
knowledge  thereof,  in  order  to  prevent  in- 
flicting injury  upon  any  one  who  may  be  so 
using  such  track  as  a  passageway  at  such 
place  or  places."  This  Instruction  Is  legal- 
ly correct  and  was  not  a  charge  upon  the 
weight  of  the  evidence. 

There  was  no  error  In  refusing  the  spe- 
cial charges  mentioned  in  the  seventh,  eight, 
and  ninth  assignments.  In  so  far  as  said 
charges  contained  correct  statements  of  the 
law  ai^licable  to  the  evidence  In  this  case 
they  were  Included  In  the  charge  given  by 
the  court  Each  of  said  assignments  is  there- 
fore overruled. 

The  tenth  assignment  complains  of  the 
refusal  of  the  court  to  instruct  the  jury  to 
find  a  verdict  for  the  defendant,  and  the 
eleventh  assignment  assails  the  verdict  on 
the  ground  that  the  undisputed  evidence 
shows  that  appellee  was  a  trespasser  upon 
appellant's  track  at  the  time  he  was  injured, 
and  that  the  operatives  of  the  train  by  which 
he  was  Injured,  as  soon  as  they  discovered 
his  peril,  used  every  means  In  their  pow- 
er to  prevent  his  injury,  and  therefore  ap- 
pellant is  not  liable  for  such  Injury.  Our 
conclusions  of  fact  before  stated  dispose 
of  both  of  these  assignments,  and  they  are 
overruled. 
We  think  the  judgment  of  the  court  below 
should  be  affirmed,  and  It  hag  been  so  op 
dered. 

Affirmed. 


NEIIX  et  al.  v.  KLEIBBR  et  al. 

(Court  of  Civil  Appeals  of  Texas.    July  1,  190& 
Rehearing  Denied  Oct  8,  190a) 

1.  Pbincipai,   and   Agent  —  BIxbxjution  of 
AOENCT— Execution  of  Wbitten  Instbu- 

MENT. 

In  1872,  the  owner  of  land  gave  T.,  then  a 
lessee  of  the  land  for  99  years,  a  power  to  sell 
it,  with  full  power  to  do  with  it  as  if  it  were 
bis  own  property.  The  deed  executed  by  T.,  in 
SPtting  out  the  chain  of  title,  stated  that  the 
land  was  sold  to  the  grantee  "as  per  power  of  at- 
torney to  T.  dated  1871,  acompanying  this 
deed,"  and  the  deeds  and  power  of  attorney, 
etc.,  were  stated  to  be  and  were  delivered  as  a 
part  of  the  conveyance,  but  the  deed  was  signed 
by  T.  only  individually.  The  former  owner  lived 
some  years  thereafter,  but  never  asserted  any 
claim  to  the  land.  Held,  that  T.  acted  under 
the  power  of  attorney  in  conveying  the  land, 
and  did  not  merely  convey  his  own  interest 
therein:  the  reference  to  the  power  of  attorney 
as  dated  in  1871  being  a  clencal  error. 


2.  SAUE— EXEBCISE  OF  POWEB— Pbesumption. 

If  from  the  circumstances,  or  the  instru- 
ment executed,  it  is  donbtful  whether  an  agent 
intended  to  execute  a  power,  it  will  be  held  that 
the  power  was  not  in  fact  executed. 

3.  Tbebpasb  to  Try  Title  —  Pboceedinqs — 
AoMissiBiLiTT  or  Evidence— DocuMENTA- 
BT  Evidence. 

In  trespass  to  try  title,  where  defendants 
claimed  under  a  deed  from  T.,  executed  imder  a 
power  of  attorney  from  the  owner,  and  the  deed. 
In  setting  out  the  chain  of  title,  recited  a  lease 
to  T.  and  a  subsequent  craiveyance  to  his  prin- 
cipal, as  well  as  the  power  of  attorney,  the  lease 
to  T.  was  properly  admitted  to  explain  the 
transaction  between  T.  and  his  principal. 

4.  Appeal  and  Ebbob—Pbesumptions— Bind- 
ings Necessabt  to  Sustain  Decision. 

In  trespass  to  try  title,  even  if  there  was  no 
finding  that  an  agent  acted  under  a  power  of 
attorney  in  executing  a  conveyance  to  defend- 
ants' ancestor,  it  will  l>e  presumed,  in  support  of 
the  judgment  for  defendants,  that  such  was  the 
court's  finding,  the  conveyance  itself  conclusive- 
ly showing  that  it  was  executed  under  the 
power. 

5.  Pbincipal  and  Agent— Powbbb  of  Agent 
— Sale  of  Land— Sale  on  Cbedit— Disposi- 
tion OF  Pboceeds. 

A  power  of  attorney  to  sell  land,  granting 
full  power  to  do  with  it  as  if  it  were  the  agent's 
own  property,  authorized  a  sale  upon  credit, 
and  any  disposition  of  the  proceeds  which  the 
agent  might  maice  would  not  invalidate  the  sale, 
as  the  purchaser  could  assume  that  under  the 
power  the  agent  could  dispose  of  the  proceeds  as 
he  desired. 

Appeal  from  District  Court,  Montgomery 
County;  L.  B.  Hightower,  Judge. 

Action  by  Jennie  W.  Nelll  and  others 
against  A.  M.  Kleiber  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

John  Hammon  and  John  B.  Warren,  for 
appellants.  A.  R.  &  W.  P.  Hamblen,  for  ap- 
pellees. 

REESE,  J.  This  Is  an  action  in  trespass 
to  try  title  by  Jennie  W.  Nelli  and  Charles 
Neill,  widow  and  son,  respectively,  and  heirs 
at  law  of  Andrew  Neill,  deceased,  against  A. 
M.  Kleiber  and  his  wife,  A.  A.  Kleiber,  to 
recover  640  acres  of  land,  being  the  same 
granted  to  Joseph  Sovereign  for  services  as  a 
soldier  at  the  battle  of  San  Jacinto,  and  pat- 
ented to  him  by  the  state  of  Texas  July  27. 
1848.  The  case  was  tried  without  a  jury,  and 
judgment  for  defendants,  from  which  plain- 
tiffs appeal. 

There  is  In  the  record  an  agreed  statement 
of  facts,  and  also  conclusions  of  fact  and  law 
by  the  trial  court,  from  which  the  following 
facts  appear:  The  land  was  surveyed  for 
Joseph  Sovereign  by  virtue  of  a  certificate 
Issued  to  him  as  a  soldier  in  the  battle  of 
San  Jacinto  at  some  date  prior  to  April  20, 
1839.  On  that  date  Sovereign  executed  to 
J.  P.  Torry  a  conveyance  of  the  land  "for 
and  during  and  unto  the  full  end  and  term 
of  99  years  from  the  date  of  the  conveyance." 
In  all  of  the  proceedings  this  instrument  is 
spoken  of  as  a  lease.  The  land  was  patented 
to  Sovereign  in  1848.  On  March  21,  185,5. 
Torry  conveyed  the  land  to  J.  De  CJordovn, 
and  on  January  24, 1857,  De  CJordova  convey- 
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«a  to  A.  M.  Gentry,  wbo  In  turn,  on  Febru- 
ary 15,  1861,  conveyed  It  back  to  J.  F.  Toi- 
ry.  On  Marcb  14,  1871,  Josepb  Sovereign 
conveyed  the  land  to  Andrew  NelU,  and  on 
April  9,  1872,  Andrew  NelU  executed  to  Jobu 
F.  Torry  the  following  power  of  attorney: 

"I,  Andrew  Xelll,  of  Galveston  county,  do 
hereby  authorize  and  empower  John  F.  Tor- 
ry of  Comal  county  to  sell,  contract  and  con- 
vey all  or  any  part  of  the  Joseph  Sovereign 
tract  of  land,  being  640  acres  in  Montgomery 
county,  Texas,  on  the  San  Jacinto  river,  the 
same  being  held  under  my  title  from  said 
Sovereign,  and  said  agent  has  full  power  by 
this  to  do  with  the  said  land  as  if  the  same 
was  his  own  property,  for  so  doing  this  shall 
be  a  full  warrant  and  power  of  attorney. 

"Witness  my  hand  this  9tb  day  of  April, 
1872.  A.  NelU." 

On  April  18,  1872,  J.  F.  Torry  executed  to 
Alice  Ann  Kleiber  a  conveyance  of  the  land 
as  follows: 

"The  State  of  Texas,  County  of  Harris. 
Know  all  men  by  these  presents,  that  we, 
Andrew  HelU,  of  the  county  of  Galveston, 
in  the  state  of  Texas,  and  John  F.  Torry,  of 
Coma]  county.  In  the  state  of  Texas,  In  con- 
sideration of  the  sum  of  $500  00  in  gold  to 
us  paid  by  Alice  Ann  Kleiber,  of  the  county 
of  Harris,  in  the  state  of  Texas,  and  the 
further  consideration  in  the  premises  here- 
inafter entered  into  and  stipulated,  have 
granted,  bargained,  sold  and  released,  and  by 
these  presents  do  grant,  bargain,  sell  and  re- 
lease unto  the  said  Alice  Ann  Kleiber,  all 
that  tract  of  land  situated  and  described  as 
follows:  In  Harris  district,  on  the  west 
bank  of  the  San  Jacinto  river.  Beginning  at 
a  black  Jack,  the  N.  E.  comer  of  F.  Wood- 
ruffs sur. ;  thence  W.  with  its  northern  bound- 
ary 3232  vrs.  to  a  pine  on  a  line  run  by  the 
surveyors  of  Montgomery  county;  thence 
north  with  said  line  1438  vrs.  to  a  horn 
beam,  from  which  a  dogwood  brs.  N.  10  W. 
5  vars.  a  hollow  brs.  N.  18  vrs.;  thence  E. 
1640  vrs.  to  a  stk.  on  the  San  Jacinto  river: 
thence  down  the  river  with  Its  meanders  to 
the  beginning,  containing  640  acres,  more  or 
less,  situated  In  Montgomery  county,  in  the 
state  of  Texas,  and  Is  the  grant  made  to  Jo- 
seph Sovereign  for  services  at  the  battle  of 
San  Jacinto,  and  is  No.  122,  vol.  1,  and  Is 
the  same  tract  of  land  leased  by  Joseph 
Sovereign  .to  John  T.  Torry  for  99  years,  per 
Records  of  Harris  County,  Book  R,  p.  594, 
and  sold  by  J.  F.  Torry  to  J.  De  Cordova, 
per  records  in  Montgomery  county.  Book  S, 
pp.  20O-0,  and  sold  by  J.  De  Cordova  to  A. 
M.  Gentry  to  John  F.  T6rry  per  records  in 
Montgomery  county.  Book  T,  p.  99,  and  sold 
by  Joseph  Sovereign  to  Andrew  NeiU  in  fee 
simple  by  deed  dated  at  Galveston,  March 
14,  1871,  and  of  record  in  Montgomery  coun- 
ty. Book  T,  pp.  477-8,  and  sold  by  Andrew 
NelU  to  Alice  Ann  Kleiber,  as  per  power  of 
attorney,  to  John  F.  Torry,  dated  at  Gal- 
veston, April  9,  1871,  and  accompanying  this 
deed  for  record,  all  of  which  deeds,  power 


of  attorney  and  certified  copy  of  patent  are 
hereby  delivered  and  declared  part  of  this 
conveyance,  together  with  all  and  singular, 
the  rights  and  Incidents  thereto  api)ertainlng. 
To  have  and  to  hold  all  and  singular  the 
aforesaid  premises  unto  the  said  Alice  Ann 
Kleiber,  her  heirs  and  assigns  forever,  here- 
by warranting  title  to  the  same  unto  her. 
the  said  Alice  Ann  Kleiber,  provided  Alice 
Ann  Kleiber  pays  the  notes  for  the  purchase 
money,  to  secure  the  payments  of  which  a 
lien  is  retained,  which  notes  are  of  even 
date  with  these  presents,  and  payable  to  John 
F.  Torry,  and  are  severally  one  note  payable 
90  days  after  date  for  $500  gold,  another  note 
payable  January  1,  1873,  for  $1000  gold,  and 
another  for  $1000  gold,  payable  July  1,  1873. 

"In  testimony  whereof,  we  hereto  sign  our 
names  and  affix  scrolls  for  seals  this  18tb 
day  of  April,  1872. 

"[Signed]    John  F.  Torry.    [L.  S.] 
"Witnesses: 

"D.  W.  Shannon. 
"John  E.  Gary." 

This  instrument  was  acknowledged  by  Tor- 
ry in  his  individual  capacity  only.  AU  of 
the  foregoing  Instruments  were  duly  recorded 
in  Montgomery  county,  where  the  land  lay. 
When  Torry  executed  the  deed  to  Mrs.  Klei- 
ber he  delivered  to  her  all  of  the  foregoing 
recited  muniments  of  the  title,  and  they  were 
in  her  possession,  or  that  of  her  attorneys 
procured  from  her,  at  the  trial.  Appellees 
are  the  only  heirs  of  the  grantees  in  the  deed 
from  Torry  above  recited.  Appellants  are 
heirs  at  law  of  Andrew  Neill,  who  died  In 
1883,  and  entitled  to  recover,  unless  the  deed 
from  Torry  to  Kleiber,  together  with  the 
power  of  attorney,  passed  Nelll's  title.  Klei- 
ber, after  the  execution  of  the  deed  to  Mrs. 
Kleiber,  cut  the  timber  off  of  thb  land,  and 
exercised  other  acts  of  ownership  for  four 
or  five  years,  being  engaged  In  the  sawmill 
business  at  the  time.  Neither  appellants  nor 
appellees  have  paid  any  taxes  on  the  land 
since  1885,  so  far  as  is  shown  by  the  tax 
records  of  Montgomery  county,  and  It  Is  not 
known  whether  either  party  paid  any  taxes 
prior  to  that  time,  except  that  Kleiber  paid 
the  taxes  for  the  year  1881.  Appellants  nev- 
er knew  anything  about  the  transaction  be- 
tween Andrew  NelU  and  Torry,  and  never 
beard  NeUl  mention  it  in  any  way.  NelU 
was  a  land  agent,  engaged  largely  In  buying 
and  selling  lands.  He  died  In  1883.  The 
notes  described  in  the  deed  from  Torry  to 
Alice  Ann  Kleiber,  and  payable  to  John  F. 
Torry,  were  paid  by  Kleiber,  part  In  mer- 
chandise, and  part  In  money  to  Torry.  The 
Issues  turn  almost  altogether  on  the  effect  of 
the  deed  from  Torry  to  Kleiber;  whether 
It  was  intended  by  Torry  thereby  to  pass  the 
title  of  Andrew  NelU  under  the  power  of  at- 
torney; and.  If  so,  whether  the  sale  on  credit, 
and  the  payment  of  the  notes  In  money  and 
merchandise  to  Torry's  own  use,  was  a  valid 
exercise  of  the  power. 

The  first  assignment  of  error  is  addresned 
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to  the  admission  In  OTldence,  over  appellauts' 
objectiOD,  of  the  deed  from  John  F.  Torry  to 
Alice  Ann  Kleiber.  This  deed  is  set  out  In 
full  above,  together  with  the  power  of  at- 
torney of  Andrew  Nelll  to  Torry.  The  first 
proposition  stated  Is  that  it  appeared  from 
the  face  of  the  deed  that  Torry  did  not  In- 
tend thereby  to  act  under  the  yvwer  of  at- 
torney from  Nelll.  This  proposition  Is  not 
sound.  The  deed  contains  this  recital,  In 
setting  out  the  chain  of  title,  "And  sold  by 
Andrew  Neill  to  Alice  Ann  Kleiber  as  per 
power  of  attorney  to  John  F.  Torry,  dated 
at  Galveston  April  9,  1871,  and  accompany- 
ing this  deed  for  record,  all  of  which  deeds, 
power  of  attorney  and  certified  copy  of  pat- 
ent are  hereby  delivered  and  declared  part  of 
this  conveyance."  The  date  "1871"  is  evi- 
dently a  clerical  error,  as  is  the  name  in  the 
beginning  of  the  deed,  Andrew  Helll  instead 
of  "Nelll,"  which  is  clearly  shown  by  the 
deed  Itself,  In  the  further  reference  to  "An- ' 
drew  Nelll"  as  the  grantor  in  the  power  of 
attorney.  It  was  shown  that  all  of  these 
muniments  of  title,  including  the  power  of  at- 
torney, were  delivered  up  to  Mrs.  Kleiber  by 
Torry,  and  were  In  the  hands  of  her  attor- 
neys at  the  trial.  The  fact  that  Torry  sign- 
ed the  deed  in  his  individual  capacity  cannot 
outweigh  the  evidence  contained  In  the  body 
of  the  deed  that  he  intended  also  to  execute 
it  as  attorney  for  Nelll.  If  he  had  only  In- 
tended to  convey  such  title  as  he  bad  under 
the  old  lease  from  Sovereign,  no  reference 
to  the  power  of  attorney  from  Nelll  was  ei- 
ther necessary  or  proper,  and  certainly  these 
recitals  with  the  delivery  to  Mrs.  Kleiber, 
with  the  other  muniments  of  title,  of  this 
power  of  attorney  "as  part  of  the  convey- 
ance." is  inconsistent  with  any  intention  that 
the  deed  should  operate  only  as  a  conveyance 
of  Torry's  own  title  under  the  lease,  without 
reference  to  the  power  of  attorney.  "If, 
from  the  circumstances  or  the  instrument  ex- 
ecuted, it  be  doubtful  as  to  whether  it  was 
the  Intention  to  execute  the  power  possessed 
by  the  grantor,  then  it  will  not  be  held  that 
by  such  act  or  conveyance  that  iwwer  was 
in  fact  executed."  Hill  v.  Conrad,  91  Tex. 
345,  43  8.  W.  789.  But  we  think  that,  tak- 
ing the  terms  of  the  deed  and  of  the  power 
of  attorney,  there  can  be  no  doubt  whatever 
that  such  was  the  Intention.  A  mere  naked 
deed  by  Torry,  in  his  individual  capacity, 
might  possibly  be  referred  to  the  title  he  had 
In  his  own  name  under  the  lease,  but  this  is 
In  no  respect  such  a  deed.  The  terms  of 
the  power  of  attorney  which  authorized  him 
to  "do  with  the  said  land  as  if  the  same  were 
his  own  property"  corroborates  and  emphasi- 
zes the  other  evidence  as  to  the  Intention  of 
the  deed.  The  deed  purports  to  convey  the 
title  in  fee  simple.  If  Torry  Intended  only 
to  convey  such  title  as  he  had  In  his  Individu- 
al capacity,  why  should  he  have  been  at 
such  pains  to  set  out  the  chain  of  title  show- 
ing that  his  individual  title  was  only  a 
lease,  while  the  fee-simple  title  was  in  Nelll? 


The  recital  "and  sold  by  Andrew  Neill  to 
Alice  Ann  Kleiber  as  per  power  of  attorney 
to  John  F.  Torry,"  etc.,  evidently  refers  to 
such  sale  then  made,  and  not  to  a  previous 
sale.  It  must  be  remembered,  also,  that  the 
evidence  shows  that  Andrew  Neill  lived  11 
years  aftw  this  sale,  and  it  is  not  shown  that 
he  ever  asserted  any  claim  to  the  land  there- 
after, while  Klell>er  for  5  years  was  engaged 
in  cutting  the  timber  off  of  the  land,  and 
after  his  death,  for  more  than  30  years,  those 
claiming  under  Nelll  were  silent  as  to  any 
claim  of  title.  When  we  consider  the  broad 
terms  of  the  {rawer  of  attorney,  the  absolute 
right  given  to  Torry  to  do  with  the  property 
as  if  it  were  bis  own,  it  is  of  no  significance, 
as  rebutting  the  evidence  of  the  intentlmi  of 
Torry  to  act  under  the  power  of  attorney  in 
making  the  deed  that  he  sold  the  land  on  a 
credit  and  for  his  own  benefit.  The  power 
of  attorney  authorized  him  to  do  so.  It  is 
difficult  to  conceive  of  an  instrument  where- 
by broader  powers  could  have  been  confer- 
red upon  an  agent.  In  fact  a  full  convey- 
ance of  the  title  could  not  have  vested  in 
the  grantee  fuller  power  to  sell  and  convey 
than  this  power  of  attorney  conferred  upon 
Torry.  We  must  assume  that  Andrew  Nelll 
knew  what  be  was  doing,  and  understood  the 
full  import  of  the  extraordinary  language 
used.  What  construction  was  placed  by 
the  parties,  Nelll  and  Torry,  upon  the  99- 
year  lease  to  Torry  we  cannot  tell.  Inas- 
much as  the  power  of  attorney  was  executed 
In  1872  and  that  the  case  of  Ames  v.  Hubby 
(49  Tex.  706),  in  which  it  was  for  the  first 
time  held  that  such  a  lease  was  void,  was 
not  decided  until  1878,  it  Is  not  nnreasonable 
to  suppose  that  NeUl  and  Torry  understood 
that  the  lease  was  valid,  and  that  the  fee- 
simple  title  was  held  by  Nelll  subject  to  this 
99-year  lease.  Some  arrangement  was  doubt- 
less made,  satisfactory  to  both  parties,  by 
reason  of  which  Neill  Intended,  by  the  pow- 
er of  attorney,  to  turn  over  the  land  abso- 
lutely to  Torry,  with  power  to  appropriate 
the  proceeds  to  himself.  None  of  the  propo- 
sitions advanced  under  the  first  assignment 
present  any  error,  and  the  assignment  cannot 
be  sustained. 

The  second  assignment  of  error  complains 
of  the  action  of  the  court  in  admitting  In 
evidence,  over  the  objection  of  appellants, 
the  lease  from  Sovereign  to  Torry.  There 
was  no  error  in  the  ruling.  It  for  no  other 
purpose,  the  lease  was  admissible  as  explain- 
ing the  transaction  between  Neill  and  Tor- 
ry. It  was  expressly  referred  to  in  the  deed 
from  Torry  under  the  power  of  attorney. 
The  trial  was  before  the  court,  and  the  title 
of  appellee  was  sustained,  not  upon  the  lease, 
but  upon  the  power  of  attorney  from  Nelll 
and  the  deed  of  Torry  thereunder,  the  court 
expressly  finding  that  the  deed  from  Sover- 
eign to  Neill  conveyed  the  title  to  the  land, 
and  that  the  title  was  In  Neill  at  the  time 
he  executed  the  power  of  attorney  to  Torry. 

There  is  no  merit  in  the  third  assignment. 
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It  Is  too  clear  for  argument  that  the  date 
"1871,"  referring  to  the  execution  of  the 
power  of  attorney,  as  recited  in  the  deed 
from  Torry  to  Kleiber,  is  a  clerical  mistake 
and  Intended  for  1872.  It  is  also  clear  that 
In  the  court's  conclusions  he  did  not  mean 
a  power  of  attorney  from  Kleiber  to  Torry, 
but  referred  to  that  from  Neill  to  Torry. 

While  the  court  does  not,  in  exact  lan- 
guage, find  that  In  the  deed  from  Torryto  Klei- 
ber Torry  Intended  to  act  under  the  power  of 
attorney  from  Neill,  the  general  tenor  of  his 
findings  Is  to  that  effect  The  Judgment 
cannot  be  supported  upon  any  other  ground, 
and  if  it  be  true  that  there  was  no  finding 
upon  this  Issue,  we  must  assume,  in  support 
of  the  judgment,  that  such  was  the  finding 
of  the  court,  the  evidence  afforded  by  the 
deed  itself  being,  In  our  Judgment,  conclu- 
sive in  favor  thereof.  The  fourth  assign- 
ment presenting  the  point  is  overruled. 

The  fifth  assignment  Is  substantially  dis- 
posed of  by  what  has  been  said  under  the 
first  assignment.  The  broad  terms  of  the 
power  of  attorney  frMn  Neill  to  Torry  fully 
authorized  a  sale  upon  a  credit,  and  any  dis- 
position of  the  proceeds  that  Torry  might  see 
fit  to  make  would  not  invalidate  the  sale. 
The  purchaser  had  a  right  to  assume  that 
the  authority  given  to  Torry  "to  do  with  the 
property  as  though  it  were  his  own"  author- 
ized him  also  to  use  the  proceeds  as  he  might 
see  fit.  The  subsequent  conduct  of  Neill, 
who  lived  11  years  after  the  sale,  shows 
complete  satisfaction  on  his  part  with  the 
conduct  of  Torry. 

What  has  been  said  disposes  of  the  sixth 
assignment  of  error,  which  is  ovemiled. 

Finding  no  error,  the  Judgment  is  a£Brmed. 

Affirmed. 

TEXAS  &  N.  O.  R.  CO.  v.  POWELL.t 

(Court  of  Civil  Appeals  of  Texas.     June  20, 

1908.     Rehearing  Denied  Oct.  8,  1908.) 

1.  Appeal  and  Ekbob— Absioniiients  or  'Ea- 

BOB~^Rj&  Q  TJ I  SI  TIE  S . 

Under  Court  of  Civil  Appeals  rule  31  (67 
S.  W.  xvl),  requiring  the  statement  supporting 
assignments  of  error  to  contain  enough  of  the 
proceedings  in  the  record  to  explain  and  support 
the  proposition,  with  a  reference  to  the  pages 
of  tne  record,  an  assignment  of  error  to  the 
overruling  of  a  motion  for  continuance  which 
does  not  show  the  grounds  of  the  motion,  or 
set  it  out.  but  only  refers  to  a  bill  of  exceptions, 
will  not  be  considered. 

2.  Trial— iRSTBOCTioNS—AssuMiNO   Facts. 

In  a  personal  injury  action  against  the 
company  by  a  switchman,  there  being  evidence 
that  plaintiff  did  not  go  between  the  cars  to 
couple  them  while  the^  were  in  motion,  charges, 
based  on  the  assumption  that  the  uncontrovert- 
ed  evidence  showed  that  he  went  between  the 
cars  while  in  motion,  in  violation  of  the  com- 
pany's rules,  were  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diz. 
vol.  46,  Trial,  SS  420-435.] 

8.  Sams— Appucation  to  Evidence. 

In  an  injury  action  bv  a  switchman  against 
a  railroad,  the  evidence  snowine  no  violation  of 
the  company's  rules  by  plaintiff,  a  charge  as  to 
the  effect  of  the  violation  of  such  rules,  and 

t  Writ  of  error  refused  by  Supreme  Court. 


of  a  waiver  of  the  rules  by  the  company,  was 
error. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §{  696-612.] 

4.  Appeal  and  E2b£ob — Habicless  Ebbob— 
Favobable  to  Complaininq  Pabtt. 

Error  in  charging  upon  the  effect  of  a 
waiver  of  its  rules  by  defendant  railroad,  where 
there  was  no  evidence  to  show  their  violation 
by  plaintiff,  being  prejudicial  only  to  plaintiff, 
defendant  cannot  complain  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  8,  Appeal  and  Error,  |g  4056-4058.] 

6.  Masteb  and  Sebvant— Injubt  to  Sebvant 
—  AoiioNB  —  Pleading  —  Violation  o» 
Rules— NBCBBsrTT  of  Pleading. 

In  an  injury  action  by  a  switchman,  if  the 
railroad  company  relied  on  a  violation  by  plain- 
tiff of  its  rule  forbidding  employes  to  couple 
cars  in  bad  order,  to  prevent  recovery,  it  should 
have  raised  the  issue  by  appropriate  pleading. 

6.  TteiAi/— iNsBRtrcmoNS— Applicabimty  to 
Issue. 

In  a  personal  injury  action  by  a  switch- 
man, where  the  only  negligence  of  the  company 
submitted  to  the  jury  was  that  of  the  engineer 
in  moving  cars  without  warning  or  signal  while 
plaintiff  was  between  them,  it  was  not  affirma- 
tive error  to  refuse  charges  upon  defendant's 
liability  for  the  condition  of  the  car,  or  upon 
plaintiff's  assumption  of  risk  through  defects  in 
the  coupling;  plaintiffs  right  to  recover  having 
been  expressly  limited  to  injuries  caused  by 
the  engineer's  negligence. 
-[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {{  596-612.] 

7.  MASncB  AND  Sebvant  —  Assumption  or 
Risk— CONCUBBENT  Neqligence. 

In  a  personal  injury  action  by  a  switch- 
man, plaintiff  could  recover,  even  though  his  in- 
juries were  caused  by  the  company's  negligence 
In  backing  the  cars  without  signal  or  warning 
to  him  while  he  was  between  them,  concurring 
with  defects  in  the  coupling  and  the  dangerous 
condition  of  the  car,  the  risks  from  which  plain- 
tiff knew  and  assumed ;  and  hence  charges  ex- 
empting defendant  from  liability  for  injuries 
from  S'jch  causes  were  properly  refused. 

[Ed.  Note. — For  rases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  S§  659,  660.] 

Appeal  from  District  Court,  Orange  Coun- 
ty; W.  B.  Powell,  Judge. 

Action  by  D.  A.  Powell  against  the  Texas 
&  New  Orleans  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Aflirmed. 

Baker,  Botts,  Parker  &  Garwood,  Parker 
&  Hefner,  and  Will  E.  Orgain,  for  appellant 
J.  W.  Parker  and  Lovejoy  &  Adams,  for  ap- 
pellee. 

McMElANS,  J.  This  is  an  appeal  from  a 
Judgment  In  favor  of  appellee,  D.  A.  Powell, 
against  appellant,  Texas  &  New  Orleans  Rail- 
road Company,  In  which  appellee  recovered 
damages  for  personal  injuries  sustained  by 
him.  Appellee  alleges  In  his  petition  that, 
while  in  the  performance  ot  his  duty  as 
switchman  in  the  employment  of  appellant 
in  coupling  cars  in  its  yards  at  Echo,  he 
was  caught  between  a  ballast  car  and*  tim- 
bers projecting  over  the  end  of  a  flat  car,  and 
the  upper  part  ot  his  body  was  mashed,  and 
bis  forefinger  so  crushed  that  it  had  to  be 
amputated;  "that  by  mashing  him  In  the 
upper  part  of  the  body  be  was  injured  in 
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his  ohest  and  the  organs  contained  therein." 
He  alleged,  as  the  proximate  cause  of  bis 
injuries,  several  grounds  of  negligence  on 
the  part  of  the  appellant,  one  of  which,  and 
the  only  ground  submitted  by  the  court  to 
the  jury,  being  that  of  the  engineer  of  the 
engine  used  in  coupling  the  cars  in  baclcing 
the  cars  without  signal  from  appellee  to  do 
so,  and  without  notice  or  warning  to  him  of 
the  engineer's  Intention  to  do  so,  when  the 
engineer  knew,  or  In  the  exercise  of  ordinary 
care  would  bare  known,  that  appellee  was  be- 
tween the  cars  for  the  purpose  of  adjusting 
the  coupling  so  that  they  would  couple  when 
brought  together,  and  the  danger  to  which  he 
would  be  exposed  should  the  cars  be  baclced 
without  signal  from  appellee  or  without  no- 
tice or  warning  to  him.  Appellant  pleaded 
general  denial,  assumed  rislc,  and  contrlbu- 
utory  negligence,  and  violation  by  plalntift 
of  certain  rules  of  the  defendant,  established 
for  the  government  of  its  employ^  handling 
moving  ears  and  trains,  with  which  plalntllT 
was  familiar,  prohibiting  employte  from  go- 
ing between  cars  In  motion  to  uncouple  them, 
or  to  open,  close,  or  arrange  knuckles  of 
couplers.  When  the  case  was  called  for  trial 
plaintiff,  before  announcement  of  ready,  filed 
a  trial  amendment.  In  which,  in  addition  to 
the  allegations  of  Injury  alleged  in  his  origi- 
nal petition,  he  alleged  that  his  back  and 
spipe  and  spinal  cord  and  heart  were  in- 
jured as  a  direct  and  proximate  result  of  the 
accident  alleged  in  his  petition.  The  case 
was  tried  before  a  jury,  and  resulted  In  a 
verdict  and  judgment  for  plaintiff,  from 
which  the  appellant  prosecuted  this  appeal. 

Upon  the  filing  of  the  trial  amendment 
above  referred  to  the  appellant  filed  a  motion 
for  a  continuance,  which  was  overruled,  and 
upon  that  action  of  the  court  It  bases  its 
first  assignment  of  error.  The  statement 
following  the  assignment  does  not  show  the 
grounds  of  the  motion,  nor  is  the  motion  it- 
self set  out  It  is  true  that  a  bill  of  ex- 
ception in  the  record  is  referred  to;  but,  as 
we  understand  the  rules  adopted  for  the 
government  of  this  court,  It  is  not  suflaclent 
that  the  pages  of  the  record  be  referred  to 
in  the  statement  merely,  but  that  the  state- 
ment shall  contain  enough  "of  the  proceed- 
ings, or  part  thereof,  contained  in  the  record 
as  will  be  necessary  and  sufiBcient  to  explain 
and  support  the  proposition,  with  a  reference 
to  the  pages  of  the  record."  Rule  31  (67  S. 
W.  XV I).  The  statement  does  not  comply 
with  the  rule,  and  therefore  the  assignment 
will  not  be  considered. 

By  its  second  assignment  of  error  appel- 
lant complains  of  the  refusal  of  the  court 
to  give  in  charge  to  the  jury  the  first  special 
charge  requested  by  it,  which  peremptorily 
Instructed  a  verdict  for  defendant. 

The  third  complains  of  the  refusal  of  the 
court  to  give  the  second  special  charge  re- 
quested by  appellant,  which  Is  as  follows: 
"In  this  case  the  defendant  has  pleaded  in 
defense  certain  rales  for  the  government  of 


Its  employes,  such  as  plaintiff  was  at  the 
time  of  his  Injuries,  and  it  is  shown,  by 
uncontroverted  evidence  by  plaintiff  and  oth- 
ers, that  he  knew  and  understood  these  rules 
at  the  time  of  his  injuries,  and  that  he  was 
proceeding  In  violation  of  said  rules  when 
be  was  injured.  You  are  therefore  Instructed 
that  if  you  believe  that  plaintiff  would  not 
have  been  injured  if  he  had  obeyed  the 
rules  pleaded  by  defendant,  then  he  Is  not 
entitled  to  recover  under  any  circumstances 
from  the  defendant,  and  you  will  return  your 
verdict  In  favor  of  defendant" 

There  Is  no  merit  In  either  of  these  as- 
signments. They  are  based  upon  the  assump- 
tion that  appellee,  at  the  time  of  his  injury, 
was  acting  in  violation  of  rules  promulgated 
by  appellant  for  his  protection.  The  rule 
forbade  appellee  to  go  between  cars  In  mo- 
tion to  uncouple  them,  or  to  open,  close,  or 
arrange  the  Icnuckles  of  conplers.  There  were 
but  two  witnesses  to  the  accident  resulting  In 
plaintiff's  hurts,  one  being  the  engineer,  ana 
the  other  the  appellee  himself.  Appellee, 
who  was  a  switchman,  testified  that  he  was 
engaged  In  coupling  a  string  of  cars,  and 
that  all  the  cars  were  coupled  automatically 
except  the  last,  a  ballast  car,  which  did  not 
couple  by  the  Impact;  that  be  undertook 
by  the  use  of  a  lever,  which  could  be  operat- 
ed without  going  between  the  cars,  to  ad- 
just the  coupler,  but  because  of  the  chain 
attached  to  it  being  too  long,  and  because 
the  load  on  one  of  the  cars  had  shifted  so 
as  to  interfere  with  the  proper  working  of 
the  lever,  he  could  not  arrange  the  coupler  by 
the  use  of  the  lever,  and  that  it  became  neces- 
sary t»  make  proper  adjustment  with  his 
hands,  and  to  that  end  to  enter  between  the 
cars ;  that  when  the  other  cars  came  In  con- 
tact with  the  ballast  car  it  caused  the  lat- 
ter to  move  four  or  five  feet,  and  It  then 
stopped;  that  be  at  once  signaled  the  en- 
gineer to  j9top  the  other  cars,  which  he  did, 
and  that  while  all  the  cars  were  standing, 
there  being  a  space  of  three,  four,  or  five  feet 
between  the  ballast  car  and  the  last  car  of 
the  string  attached  to  the  engine,  he  went 
In  to  make  the  adjustment,  and  that  while 
BO  engaged  the  engineer,  without  signal  from 
him  or  to  him,  and  without  notice  or  warn- 
ing, shoved  the  car  against  him,  and  that 
he  was  caught  between  the  ballast  car  and 
the  timbers  with  which  the  other  car  was 
loaded,  and  Injured.  Appellee's  testimony  is 
corroborated  by  that  of  the  engineer  on  the 
point  that  the  cars  were  standing  when  ap- 
pellee went  between  them,  but  testified  that, 
while  appellee  was  still  in  between  the  cars, 
be  gave  a  signal  to  move  the  other  cars  to- 
ward ballast  car,  and  that  in  obedience  of 
this  signal  the  cars  were  moved,  and  appel- 
lee was  caught  and  Injured.  Thus  It  clear- 
ly appears  that  there  was  testimony  that 
appellee  did  not  go  between  cars  In  motion; 
and,  this  being  true,  the  court  properly  re- 
fused to  give  charges  based  upon  the  assump- 
tion that  the  uncontroverted  evidence   dls- 
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closed  that  appellee  did  enter  between  the 
cars  in  motion  in  violation  of  the  rule. 

By  its  fourth  assignment  appellant  assails 
the  following  portion  of  the  general  charge: 
"If  you  believe  from  the  evidence  that  de- 
fendant company  made  and  promulgated  a 
rule  which  prohibited  switchmen  to  go  l>e- 
tween  cars  in  motion  to  couple  them,  or  to 
open  or  close  or  arrange  knuckles  or  couplers, 
and  if  you  believe  said  rule  was  in  force  at 
the  time  of  said  accident,  and  If  you  believe 
from  the  evidence  that  plaintiff,  while  be- 
tween the  said  string  of  cars  and  detached 
car,  signaled  the  engineer  to  move  said  string 
of  cars  back,  toward,  and  upon  said  detached 
car,  then  you  will  find  for  the  defendant; 
but  if  you  believe  from  the  evidence  that  said 
rule  of  defendant,  although  In  existence,  was 
not  at  the  time  of  said  accident  in  force,  or 
observed  by  the  defendant  or  the  employ^ 
but  was  openly  and  knowingly  violated  by 
the  employes  of  said  company  In  like  circum- 
stances and  conditions,  and  that  It  was  the 
custom  of  said  employes  to  so  violate  the 
rule,  and  that  said  company  acquiesced  in  the 
violation  of  said  rule  In  such  cases,  without 
protest,  such  would  be  a  waiver  of  that 
rule;  and  if  you  so  believe  the  plaintiff 
would  not  be  debarred  from  recovering,  If 
entitled  to  recover  at  all,  because  said  rule 
was  violated,  if  it  was  violated,  the  burden 
Is  on  the  plaintiff  to  prove,  by  a  preponder- 
ance of  the  evidence,  the  facts  which  are  sul)- 
mitted  to  you  in  this  charge,  and  any  special 
charges  that  may  be  given,  as  material  to  his 
right  to  recover."  The  ground  of  the  com- 
plaint is  that  the  question  of  waiver  of  de- 
fendant's rules  was  not  raised  by  any  plead- 
ing, and  that  it  was  aflBrmatlve  error  for  the 
trial  court  to  submit  to  the  jury  the  issue  of 
waiver  vel  non.  As  before  stated,  the  rule 
relied  upon  prohibited  employes  from  enter- 
ing between  moving  cars.  The  only  two  eye- 
witnesses testified  that  the  cars  were  not 
moving  when  appellee  went  between  them, 
hence  no  violation  of  the  rule  was  shown, 
and  the  court  was  not  authorized  by  the  evi-' 
dence  to  submit  a  charge  on  that  issue.  This 
being  true,  the  giving  of  the  charge,  if  error, 
was  against  appellee,  and  of  which  appellant 
cannot  be  heard  to  complain.  It  appears 
from  the  testimony  that  the  car  that  appellee 
was  attempting  to  couple  to  the  ballast,  car 
was  a  flat  car,  and  loaded  with  heavy  timbers 
which  had  shifted  so  that  the  ends  of  the 
timbers  extended  over  the  coupling,  &nd  pre- 
vented the  operation  of  the  coupling  in  the 
ordinary  way,  and  that  appellee  knew  of  this 
before  be  went  between  the  cars.  Appellee, 
on  cross-examination,  testified  that  a  car  thus 
loaded  was  a  bad  order  car,  and  should  have 
been  carded  as  such,  and  that  the  rules  of  ap- 
pellant forbade  employes  coupling  them  to 
other  cars  while  In  that  condition.  Appel- 
lant insists  that  the  violation  of  this  rule 
by  appellee  precludes  a  recovery  by  him.  It 
Is  only  necessary  to  say,  in  passing  on  this 
•contention,  that  If  appellant  relied  upon  this 


rule  and  its  violation  to  defeat  recovery  by 
appellee,  it  should  have  raised  the  issue  by 
appropriate  pleading,  which  it  did  not  do. 

By  its  fifth  and  sixth  assignments  appel- 
lant complains  of  the  refusal  of  the  court  to 
give  its  third  and  fourth  special  charges. 
The  third  special  charge  contained  an  instruc- 
tion that  there  was  no  evidence  to  show  that 
defendant  was  negligent,  or  in  anyway  re- 
sponsible, for  the  condition  of  the  load  on  the 
flat  car,  and  that  it  was  not  liable  to  plain- 
tiff on  account  of  the  condition  of  said  load. 
The  fourth  contained  an  instruction  that 
whatever  defects  existed  in  the  coupling  ap- 
paratus, and  whatever  dangerous  condition 
may  have  existed  because  of  the  timbers  ex- 
tending over  the  end  of  the  flat  car,  were 
linown  to  plaintiff  before  he  received  his  in- 
juries, and  that  be  assumed  the  risk  involved 
in  such  conditions,  and  the  defendant  was 
not  liable  therefor,  and  that  the  jury  should 
not  let  such  matters  influence  them  In  re- 
turning a  verdict  against  the  defendant. 
There  was  no  aflSrmatlve  error  in  refusing  ei- 
ther of  these  charges.  There  was  but  one 
ground  of  negligence  submitted  to  the  jury, 
and  that  was  the  act  of  the  engineer  In  mov- 
ing the  cars  upon  appellee  while  be  was  ad- 
justing the  coupler,  without  signal  from  him 
to  do  so,  or  of  warning  to  him  of  the  engi- 
neer's Intention  to  so  act,  and  the  jury  was 
pointedly  told  that  the  plaintiff  could  not  re- 
cover unless  they  believed  from  the  evidence 
that  the  engineer  backed  the  cars  upon  plain- 
tiff while  he  was  between  the  ballast  car  and 
the  last  of  the  string,  without  signal  to  plain- 
tiff, and  that  this  was  negligence  on  the  part 
of  the  engineer  which  resulted  in  plaintlfTs 
Injuries. 

The  charges  were  correctly  refused  for  the 
further  reason  that,  even  had  appellee  known 
of  each  and  all  of  the  defects  and  dangers  In 
the  couplings  and  In  the  condition  of  the 
load  on  the  flat  car,  and  even  If  such  defects 
and  dangers  bad  been  concurring  cause  or 
causes  of  his  Injury,  still  he  would  be  enti- 
tled to  recover  If  In  conjunction  with  said 
causes  his  Injury  was  received  as  the  result 
of  the  negligence  of  defendant  In  backing  the 
cars  without  notice  to  appellee  or  signal 
from  him  to  do  so.  Railway  v.  Kelly,  98 
Tex.  123.  80  S.  W.  79. 

The  record  discloses  no  reversible  error, 
and  the  judgment  of  the  court  below  must  be 
affirmed. 

Affirmed. 


FIELDER  V.  ST.  LOUIS,  B.  &  M.  RT.  CO. 

(Court   of   Civil    Appenls   of   Texas.     June   6, 
1908.     Rehearing  Denied  Oct.  8,  1908.) 

1.  Carbiebs  —  Passengebs  —  Actions — ^Evi- 
DKNCK— Admissibility— Cause  of  Injubt. 
In  an  action  by  a  passenger  for  assault  by 
the  company's  servants,  an  isolated  instance 
of  intoxication  on  plaintiff's  part,  some  three 
months  before  the  assault,  was  not  admissible 
to  show  that  his  alleged  injuries  were  due  to 
alcoholism,  and  not  to  the  assault. 
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2.  Appkai,  and   Bbbob— Admission  of   Evi- 
dence—Pbejudicial  Effect. 

A  part^  has  a  right  to  have  only  legal  evi- 
dence submitted  to  the  jury,  and  irrelevant  evi- 
dence admitted  over  objection  requires  a  rever- 
sal, if  it  may  have  been  prejudicial. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,   Appeal   and    Error,  {§  4154,   4155.] 

3.  Same;— Habmless  Kbrob. 

Where  the  evidence  is  sharply  conflicting, 
the  admission  of  improper  testimony  upon  a 
material  issue  is  deemed  prejudicial  on  appeal, 
unless  the  contrary  appears. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  4010.] 

4.  Cabbiebs— Passenoebs — Actions  —  Aduis- 
siBiLiTY  OF  Evidence — Ibbelevant  Testi- 

UONT. 

In  an  action  by  a  passenger  for  assanlt  by 
the  company's  emi>loy6«,  defendant  claiming 
that  plaintiff's  injuries  were  due  to  alcobolisoK 
the  admission,  over  objection,  of  evidence  that 
witness,  the  sheriff,  saw  plaintiff  drunk  on  the 
street  several  months  before  the  alleged  assault, 
and  threatened  to  remove  him  from  bis  position 
as  deputy  if  he  continued  to  drink,  together 
with  the  statements  that  plaintiff  had  then 
been  drinking  for  several  days  and  causing 
trouble,  was  prejudicial  error. 

5.  Damages— Pleadings— Issues  —  Gknebai. 
Denial— Cause  of  Injubt. 

In  an  action  by  a  passenger  for  assault 
by  the  company's  employes,  the  company,  under 
a  general  denial,  could  show  that  the  alleged 
damages  were  not  caused  by  the  assault,  but  re- 
sulted from  chronic  alcoholism. 

6.  Cabbiebs— Damages— Right   to    Nominal 
Damages. 

It  plaintiff  was  assaulted  by  the  company's 
employes  while  a  passenger,  he  was  entitled  to 
at  least  nominal  damages,  in  an  action  against 
the  company,  even  though  the  damages  alleged 
resulted  from  other  causes ;  and  hence  it  was 
error  to  instruct  for  defendant,  if  the  damages 
did  not  result  from  the  assault. 

[Ed.  Note.- For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  |  1340.] 

Appeal  from  District  Court,  Nueces  Coun- 
ty;  W.  B.  Hopkins,  Judge. 

Action  by  D.  T.  Fielder  against  the  St 
Louis,  Brownsville  &  Mexico  Railway  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed  and  remanded. 

Dougherty  &  Dougherty,  J.  C.  Scott,  and 
6.  R.  Scot^  for  appellant  James  B.  Wells 
and  Kleberg  Sc  Neethe,  for  appellee. 

McMEANS,  J.  Appellant  brought  suit  In 
the  district  court  of  Nueces  county  against 
appellee,  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by 
him  through  an  assault  alleged  to  have  been 
made  on  him  by  employes  of  appellee  at 
KlngsTllle,  Tex.,  and  while  he  was  a  passen- 
Ker  and  on  the  premises  of  appellee  at  that 
place.  Appellant's  cause  of  action,  as  stated 
in  his  petition,  is  substantially  as  follows:  On 
or  about  January  11,  1905,  appellant  boarded 
the  appellee's  train  at  Katharine,  a  station 
on  Its  line  of  railroad,  and  became  a  passen- 
ger thereon.  Intending  to  go  to  Robstown,  a 
station  on  appellee's  railroad,  and  Corpus 
Cliristl,  a  station  to  which  appellee  was  op- 
erating said  passenger  train ;  and  the  appel- 
lant was  received  and  accepted  by  npiu'llee 
as  a  passenger.    When  he  reached  Kingsville, 


appellant  alighted  from  the  train,  and  paid 
the  conductor  In  charge  of  the  train  his  fare 
from  Katherlne  to  Kingsville.  But  he  did 
not  pay  his  fare  or  buy  a  ticket  to  Corpus 
Christ!  at  that  time,  to  wit,  when  he  reached 
Kingsville,  because  he  was  In  possession  of 
a  certain  pass,  which  had  been  duly  Issued  to 
him  by  the  proper  officer  of  the  appellee,  and 
at  that  time  appellant  thought  this  pass  en- 
titled him  to  transportation  over  appellee's 
railroad  from  Kingsville  to  Corpus  Chrlstl, 
though  he  was  subsequently  advised  by  the 
conductor  of  appellee's  train,  on  a  later  trip, 
that  the  pass  had  expired  January  1,  1905. 
And  appellant  also  avers  that  be  was  also- 
prepared  at  that  time  to  pay  his  fare  from 
Kingsville  to  Corpus  Chrlstl,  and  be  would 
have  paid  the  same  to  appellee,  through  its 
conductor,  on  ascertaining  that  said  pass  bad 
gone  out  of  date.  After  appellant  reached 
Kingsville,  on  January  11,  1905,  on  appellee's 
railroad  train,  he  alighted  from  the  train  for 
a  temporary  purpose,  on  the  platform  and 
premises  of  appellee,  where  passengers  usual- 
ly congregated  when  embarking  or  alighting 
from  appellee's  passenger  trains,  and  paid  the 
conductor  bis  fare  from  Katherlne  to  Kings- 
ville. And  while  he  was  on  said  platform, 
awaiting  the  departure  of  the  train,  and  while 
the  relation  of  passenger  and  carrier  existed 
between  appellant  and  appellee,  and  while 
the  appellee  owed  to  appellant  the  duty  to 
protect  him  from  unlawful  assault  "as  a  pas- 
senger at  an  Intermediate  station,  and  as  one 
who  bad  reached  bis  destination,  and  as  one 
about  to  embark  upon  his  journey,"  appellant 
was  unlawfully  and  willfully  assaulted  by 
appellee's  servants,  agents,  and  employ^ 
The  assault  Is  then  described  in  the  petition 
as  follows:  "One  of  the  defendant's  servants 
and  employes,  to  wit,  one  Camahan,  will- 
fully and  violently,  and  without  adequate 
cause,  struck  plaintiff  a  severe  blow  on  the 
face;  that  thereupon  defendant's  employe, 
one  Burke,  the  conductor  in  charge  of  said 
train,  whose  duty  It  was,  as  the  agent  of 
defendant  company,  to  protect  plaintiff,  as  a 
passenger,  from  such  assaults  upon  his  per- 
son. In  utter  violation  of  said  duty,  willfully 
and  violently  and  negligently  joined  in  said 
assault,  and,  striking  plaintiff,  knocked  blm 
down  with  great  violence,  so  that  his  head 
and  neck  struck  the  ground  and  platform  with 
great  force ;  and  that  after  he  (plaintiff)  was 
down,  said  Camahan  and  Burke  continued 
their  assault  upon  plaintiff,  both  and  each  of 
them  kicking  and  striking  and  stamping  plain- 
tiff with  great  force,  and  holding  him  by  the 
legs  with  his  head  on  the  ground,  and  thereby 
inflicted  upon  plaintiff  serious  bodily  in- 
juries, as  hereinafter  set  out."  The  answer 
of  appellee  consists  of  general  demurrer,  spe- 
cial demurrers,  and  also  a  general  denial. 
Appellee  also  pleads  specially  that.  If  its  em- 
ployes Camahan  and  Burke,  or  either  of 
them,  assaulted  the  appellant,  the  appellant 
was  guilty  of  contributory  negligence,  because 
he  wrongfully  provoked  the  assault  while 
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In  ai)  Intoxicated  condition;  and  while  In 
such  intoxicated  condition,  appellant,  wittiout 
any  cause,  insulted  and  abused  said  Carna- 
Iian,  and  threatened  to  strike  him,  and  did 
make  an  unlawful  and  dangerous  assault  up- 
on him,  and  endeavored  to  strike  and  inflict 
serious  bodily  injuries  on  blm;  and  if  said 
Camahan  and  Burke,  or  either  of  them, 
struck  or  injured  appellant,  they  did  so  In 
the  lawful  defense  of  said  Carnaban,  etc., 
and  by  reason  of  such  facts  appellant  should 
not  recover. 

AppeUant  lived  at  Kingsville,  Tex.  On 
January  11,  1906,  he  left  Kingsville  for  Kath- 
erlne  on  appellee's  passenger  train.  After 
staying  a  short  while  in  Katherlne,  he  became 
a  passenger  on  appellee's  north-bound  train. 
Intending  to  go  through  Kingsville  and  on  to 
Eobstown  and  Corpus  Chrlstl.  He  did  not 
purchase  a  ticket  before  boarding  the  train 
at  Katherlne,  but,  when  called  on  by  the 
conductor,  Burke,  for  his  fare,  tendered  the 
conductor  a  twenty  dollar  bill,  out  of  which 
he  requested  the  necessary  amoimt  be  taken ; 
but,  as  the  conductor  did  not  tiave  sufficient 
money  to  make  the  chaoige,  appellant  told  him 
he  would  pay  him  when  he  reached  Kings- 
ville, and  this  he  did.  The  train  remained 
at  Kingsville  10  or  16  minutes  before  it  de- 
parted for  Robstown  and  Corpus  ChristL 
During  the  first  few  minutes  of  this  wait  ap- 
pellant was  on  the  coach  steps,  and  then  de- 
scended to  the  platform  for  the  purpose  of 
sending  word  to  his  wife  that  he  was  going 
on  to  Robstown  and  Corpus  Chrlstl.  He  did 
not  purchase  a  ticket  from  Kingsville  to 
Robstown  because  he  had  a  pass  upon  which 
he  had  been  riding  upon  that  section  of  the 
road,  and  which,  he  testified,  he  thought  en- 
titled him  to  ride  free,  and  did  not  know 
to  the  contrary  until  he  was  refused  free 
passage  upon  it  subsequently.  He  testified 
further  that  the  pass  bad  in  fact  expired  on 
December  31,  1904,  but  that  he  did  not  thra 
know  it,  nor  bad  his  attention  been  in  any 
way  called  to  it;'  but  that  had  the  pass 
been  rejected,  he  was  prepared  to,  and  would 
have,  paid  his  fare.  After  appellant  sent 
word  to  bis  wife,  and  while  still  on  the  depot 
platform,  he  approached  one  Camahan,  ap- 
pellee's roadmaster,  with  whom  he  had  some 
words,  which  resulted  in  a  personal  difficulty 
between  them,  during  which  the  conductor, 
Burke,  struck  appellant  and  knocked  blm 
down.  The  testimony  Introduced  in  behalf  of 
appellant  tends  to  prove  that  damages  for 
which  be  sued  resulted  from  injuries  inflict- 
ed on  blm  by  appellee's  roadmaster  and  con- 
ductor in  the  course  of  the  difficulty,  while 
that  Introduced  in  behalf  of  appellee  tends  to 
show  that  the  injuries  complained  of  by  ap- 
pellant resulted  from  the  excessive  use  of 
intoxicating  liquors.  On  a  trial  before  a 
jury  verdict  was  rendered  for  appellee,  upon 
which  Judgment  was  accordingly  entered,  and 
from  which  this  appeal  is  prosecuted. 

On  the  trial  of  the  case  the  witness  H.  B. 
Wright,  who  in  October,  1904,  and  at  the 


time  of  the  trial,  was  sheriff  of  Nueces  coun- 
ty, and  under  whom  appellant.  Fielder,  was 
deputy  until  the  November,  1905,  election, 
was  asked  the  following  question:  "Did  any- 
thing occur  between  Mr.  Fielder  and  yourself 
before  your  election  in  19(H,  touching  your 
desire  or  wish  to  withdraw  or  cancel  Mr. 
Fielder's  deputyshlp ;  and,  if  so,  what  did  oc- 
cur for  the  reason  of  doing  so?"  This  ques- 
tion and  the  answer  thereto  were  seasonably 
objected  to,  on  the  groimd  that  the  evidence 
sought  to  be  elicited  was  Irrelevant,  imma- 
terial. Incompetent,  and  that  what  transpired 
between  Wright  and  appellant  at  the  time 
indicated  in  the  question  bad  nothing  to  do 
with  the  merits  of  the  case.  The  objection 
was  overruled,  and  the  witness  answered:  "1 
met  Mr.  Fielder,  I  think,  in  October,  1904, 
right  In  front  of  Mr.  Hull's  restaurant,  and 
he  was  under  the  influence  of  whisky.  I 
would  call  him  drunk.  He  was  walking 
around,  but  not  straight  I  said,  'Mr.  Field- 
er, If  you  are  going  to  continue  drinking  this 
way,  I  will  have  to  cancel  your  deputyshlp,' 
and  he  said,  'Never  mind,  I  am  going  out 
home,  and  in  two  or  three  days  you  will  find 
me  on  that  little  creek  up  there;  I  am  going 
to  kill  myself.'  I  said:  'Well,  If  you  are 
going  to  kill  yourself,  go  on  and  quit  bother- 
ing people.'  He  was  drunk  then."  When 
the  witness  made  this  answer,  appellant  re- 
quested the  court  to  instruct  the  jury  to  dis- 
regard the  same,  because  the  testimony  was 
incompetent  and  calculated  and  Intended  to 
prejudice  the  plaintiff  in  the  minds  of  the 
jury,  which  request  was  also  overruled  by 
the  court,  to  which  action  exception  was  re- 
served. He  was  then  asked,  "Wliat  do  you 
mean  by  saying,  'Xou  are  bothering  the  peo- 
ple'?" To  which,  over  the  objection  of  ap- 
pellant that  the  question  called  for  the  opin- 
ion of  the  witness,  and  was  irrelevant  and 
immaterial,  be  answered,  "It  had  been  re- 
ported that  he  had  been  drunk  the  night  be- 
fore, and  the  next  day,  at  about  11  o'clock, 
he  was  what  is  called  'still  drunk.'  He  was 
cutting  up  a  good  deal  on  the  hill."  This 
answer  was  objected  to  as  hearsay,  and  the 
objection  overruled.  The  witness  further 
testified  that  he  never  saw  appellant  intox- 
icated except  this  one  time.  The  testimony 
as  to  whether  appellant  at  the  time  of  the 
difficulty  with  the  roadmaster  and  conductor 
was  intoxicated,  and  as  to  whether  the  In- 
juries complained  of  rMulted  from  the  exces- 
sive use  of  intoxicants,  or  from  the  effect  of 
the  blows  received  by  him  in  the  encounter, 
sharply  conflicted.  While  testimony  to  prove 
appellant's  condition  was  due  to  alcoholism 
was  admissible  under  the  general  Issue,  and 
was  not  required  to  be  pleaded  specially,  we 
do  not  think  that  evidence  of  an  isolated  in- 
stance of  intoxication,  at  a  period  so  remote 
as  three  or  four  months  prior  to  the  time  of 
the  difficulty,  tended  to  prove  the  issue,  or 
was  admissible  for  that  purpose.  Clearly 
what  the  witness  said  to  the  appellant,  and 
his  testimony  as  to  the  report  which  reached 
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him  concerning  appellant's  cundltion  and  con- 
duct, was  not  pro|)er,  and  the  objection  to  tt 
should  haye  been  sustained.  "A  party  has 
the  right  to  have  none  but  legal  evidence 
submitted  to  a  jury.  And  where  that  which 
Is  irrelevant  (or  hearsay)  has  been  admitted 
ngnlust  the  objections  of  the  party,  if  it  may 
have  had  an  Improper  influence  upon  the 
jury.  It  will  require  a  reversal  of  the  judg- 
ment." Railway  v.  Burke,  55  Tex.  340,  40 
Am.  Rep.  808 ;  Railway  v.  Thompson,  75  Tex. 
506,  12  S.  W.  742.  And  where  the  evidence 
is  sharply  conflicting,  the  admission  of  Im- 
proper testimony  upon  a  material  Issue  will 
be  deemed  prejudicial,  unless  the  contrary 
appears.  Baker  v.  Insurance  C!o.,  89  Tex. 
263,  34  S.  W.  604;  s.  c,  10  Tex.  Civ.  App. 
523,  31  S.  W.  1072 ;  Ebron  t.  Zlmpleman,  47 
Tex.  522,  26  Am.  Rep.  315;  Ross  v.  Kom- 
rumpf,  64  Tex.  395.  We  think  the  testimony 
objected  to  was  prejudicial  to  appellant,  and 
cannot  say  that  the  jury  was  not  Influenced 
by  It.  The  assignments  of  error  raising  the 
points  are  sustained. 

At  the  request  of  appellee  the  court  gave  to 
the  jury  the  following  special  instruction: 
"In  this  case  plaintiff  sues  to  recover  dam- 
ages for  the  pains,  ailments,  diseases,  injur- 
ies, etc.,  alleged  by  him  as  being  caused  by 
and  arising  from  the  Injuries  received  by 
him,  in  and  by  reason  of  the  alleged  assault 
upon  him  by  defendant's  employes,  Cama- 
han  and  Burke.  In  this  connection  you  are 
instructed  that,  unless  you  believe  from  a 
preponderance  of  the  evidence  that  such 
pains,  ailments,  diseases,  injuries,  etc.,  were 
received  in  or  caused  by  the  actual  result  of 
such  assault,  and  have  not  been,  and  arc  not, 
caused  by  the  excessive  use  of  alcoliollc 
drinks,  you  will  find  for  defendant."  The 
giving  of  this  charge  is  assailed  by  appellant 
on  the  grounds  (1)  that  it  is  not  supported 
by  the  pleadings;  and  that  a  defense  not 
pleaded  should  not  be  submitted  to  the  con- 
sideration of  the  jury;  and  (2)  that  the  as- 
sault, if  made  under  such  circumstances  as 
to  render  defendant  liable,  entitled  plaintiff 
to  recover  at  least  nominal  damages  for  the 
mental  and  physical  suffering,  etc.,  immedi- 
ately consequent  upon  and  directly  caused 
by  the  assault.  The  first  contention  is  with- 
out merit.  Plaintiff  pleaded  that  certain  con- 
sequences ensued  to  him  as  a  result  of  the 
assault.  The  defendant  pleaded  a  general 
denial,  and  under  this  plea  it  could  show,  ei- 
ther that  plaintiff  was  not  suffering  the  dis- 
eases and  hurts  alleged  by  him,  or  that 
such  diseases  or  hurts  resulted  to  him  from 
causes  other  than  the  assault.  But  the  sec- 
ond contention  mdst  be  sustained.  Even  If 
the  Injuries  of  which  plaintiff  complained 
were  not  due  to  the  assault,  and  were  at- 
tributable to  other  causes,  yet  if  he  was  as- 
saulted under  circumstances  which  rendered 
the  defendant  liable,  he  was  entitled  to  re- 
cover for  any  hurts  he  sustained  immediate- 
ly consequent  upon  and  directly  caused  by 
the  assault,  although  the  jury  may  have  be- 


lieved that  the  train  of  Ills  of  which  he  com- 
plained was  due  to  other  and  different  caus- 
es. The  charge  was  clearly  erroneous,  in 
that  it  precluded  the  jury  from  finding  for 
plaintiff  for  any  sum,  unless  they  were  sat- 
isfied that  the  assault  resulted  in  the  Injur- 
ies complained  of  by  him.  Green  v.  Houston 
Electric  Co..  89  S.  W.  442,  13  Tex.  Ct  Rep. 
792. 

We  are  also  of  the  opinion  that  the  first 
special  instruction  requested  by  the  defendant 
was  upon  the  weight  of  the  evidence,  and  that 
the  court,  in  giving  it  to  the  Jury,  committed 
error. 

As  the  judgment  must  be  reversed,  it  Is  un- 
necessary, and  we  deem  It  Improper,  to  pass 
upon  the  assignment  of  error  complaining 
that  the  judgment  of  the  trial  court  was- 
without  evidence  to  support  It. 

For  the  errors  indicated  the  judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded. 

Iteversed  and  remanded. 


KAAOC  et  al.  v.  STANTON.f 

(Court  of  Civil  Appeals  of  Texas.    June  27, 

1908.    Rehearing  Denied  Oct.  8.  1908.) 

1.  Trespass  to  Tbt  Title— Impbovemests — 
Pleadings. 

Undpr  Rev.  St.  1895,  art  5277,  authoriz- 
ing defendant  in  trespass  to  try  title  to  show 
improvements  on  the  land  by  nim,  and  those- 
under  whom  he  claims  during  their  possession, 
but  requiring  the  ground  of  such  "claim"  to  be 
stated,  a  plea  that  defendants  acquired  the  land 
by  deeds  for  value,  that  they  believed  and  had 
good  reason  to  believe  that  they  had  good  title, 
and  that  they  made  improvements  in  good  faith, 
relying  on  their  title,  is  insuflScient,  since  to  con- 
stitute defendants'  possessors  in  good  faith,  they 
must  have  been  Ignorant  that  their  title  was 
contested  by  one  claiming  a  better  right,  unless 
they  had  strong  grounds  to  believe  that  the  ad- 
verse claim  was  groundless. 

2.  Limitation    of    Actions  —  Recovebt   of 
LAN  D— Insanity. 

Limitation  does  not  begin  to  run  against 
one's  right  to  recover  land  when  actual  posses- 
sion is  taken  by  others,  if  he  is  in  fact  insane, 
the  suspension  of  the  statute  not  depending  up- 
on an  adjudication  of  insanity. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §  413.] 

3.  Tbespass  to  Tby  Title— Instruction. 

An  instruction  in  trespass  to  try  title,, 
brought  on  behalf  of  an  insane  person,  that 
one  chronically  insane  or  one  adjudged  msane 
is  presumed  to  continue  so  until  the  contrary  is 
shown  was  not  error,  as  tending  to  lead  the  jury 
to  believe  that,  if  plaintiff  had  been  once  ad- 
judged insane,  he  was  necessarily  in  that  con- 
dition at  the  time  of  the  trial,  especially  in  view 
of  nn  instruction  that,  unless  he  was  insane  be- 
fore iM><<scssion  was  taken  by  defendants  and 
their  predecessors,  limitations  ran  from  the  tak- 
ing of  such  possession,  and  continued  to  rtm  as 
long  as  possession  was  held,  and  that  if  plain- 
tiff had  any  lucid  intervals  during  defendant's 
X>ossession,  limitations  ran  from  such  interval. 

4.  Insane    Persons— .\ctions—IN8Tbuction8 
—"Insane." 

An  instruction,  in  an  action  on  behalf  of 
an  insane  person,  that  one  is  deemed  to  be  in- 
sane when  unable  to  transact  the  ordinary  af- 
fairs of  life,  understand  their  nature  and  ef- 
fect, and  exercise  his  will  respecting  them,  ia 
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not  objectionable,  on  the  theory  that  one  might 
not  be  able  to  transact  ordinary  affairs  of  life, 
and  yet  be  sane,  and  that  the  charge  did  not 
show  that  mental  ability  was  meant. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3635-3644;  vol.  8,  p*. 
7088.] 

5.  Tbiai,  —  INSTBUCTIONS  —  Weight  ojt  Evi- 
dence. 

An  instruction  in  trespass  to  try  title, 
brought  on  behalf  of  an  insane  i>erson,  that 
one  is  deemed  to  be  insane  when  unable  to  trans- 
act the  ordinary  affairs  of  life,  to  understand 
I  heir  nature  and  effect,  and  exercise  his  will  re- 
specting them,  was  not  on  the  weight  of  the  evi- 
dence. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §$  539-543.] 

0.  Saicb— Reqtjesib— Necessitt. 

A  party  desiring  a  more  complete  instrnc- 
tion  on  a  given  subject  should  requeet  it 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  628-641.] 

7.  Same— Verdict — Sufficienot. 

In  trespass  to  try  title  on  behalf  of  an  in- 
sane person,  defendant  pleading  limitations,  it 
was  not  error  to  receive  a  verdict  finding  that 
plaintiff  was  insane  when  "actual  possession" 
of  the  land  was  taken,  on  the  theory  that  the 
verdict  fails  to  find  whether  plaintiff  was  insane 
when  possession  was  taken  by  L.,  defendant's 
predecessor,  or  by  L.'s  vendee,  H.,  where  it  con- 
clusively appeared  that  actual  possession  was 
taken  by  £>.  through  H.,  and  that  H.  held  pos- 
session until  he  purchaaed  from  !>.,  and  there- 
after continued  in  possession,  and  where  the 
court  instructed  that  if  plaintiff  was  not  insane 
when  H.  took  possession,  to  find  for  defendants, 
since  the  jury  must  have  found  that  H.'s  posses- 
sion as  agent  was  the  possession  meant. 

8.  Appeal  and  Bbbob— Review— Discbetion 
OF  IiOWEB  Court— New  TbiaIt— Newly  Dis- 

COTEBED   EVIDEITCE. 

The  granting  of  a  new  trial  for  newly  dis- 
covered evidence  is  largely  within  the  trial 
jndge's  discretion ;  and,  unless  the  discretion  is 
abused,  the-  appellate  court  will  not  revise  his 
action. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig, 
vol.  3,  Appeal  and  Error,  {  3876.] 

9.  Same— Discbetion  Not  Abused. 

In  trespass  to  try  title,  in  which  plaintiff's 
sanity  was  in  issue,  the  trial  court  did  not  abuse 
its  discretion  in  refusing  defendants  a  new  trial 
for  newly  discovered  evidence,  asked  on  defend- 
ant's affidavit  that  they  believed  certain  attor- 
neys would  testify  to  plaintiffs  sanity  during  a 
certain  period,  and  that  a  particular  person  had 
said  that  he  would  testify  that  plaintiff  was 
sane  at  a  specified  time,  but  such  person's  af- 
fidavit was  not  taken  because  material  with 
which  to  prepare  it  was  not  at  hand,  where  the 
suit  had  been  pending  for  3%  years,  and  no  ef- 
fort was  made  to  procure  testimony  as  to  plain- 
tiffs sanity  other  than  writing  to  certain  county 
officials  for  copies  of  records,  etc. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3876.] 

10.  Guardian  and  Wabd— Action  by  Guard- 
ian —  Proof  of  Appointment  —  Necessity 
for. 

Defendants  in  trespass  to  try  title  brought 
by  a  purported  guardian  having  filed  no  plea 
putting  her  capacity  to  sue  in  issue,  proof  on 
that  point  was  unnecessary,  under  the  express 
terms  of  Rev.  St.  1895,  art.  1205,  subds.  2,  3. 

11.  Tbiai.  —  Expression  of  Opinion  bt 
Court. 

The  trial  judge's  remark:  "I  think  he  may 
.state  whether"  plaintiff  was  sane,  on  objection 
to  a  witness'  qualification,  was  not  error,  as  an 
expression  of  opinion  as  to  whether  the  witness 
could  determine  as  to  plaintiff's  sanity. 


12.  Appeal  and  Ebbob— Assignments— Suf- 
ficiency. 

An  assignment  presenting  two  distinct  (jwa- 
tions  is  insufficient,  and  propositions  following 
the  assignment,  and  intended  to  explain  each  of 
the  points  presented,  cannot  supply  the  place  of 
a  valid  assignment. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S  3028.] 

13.  Depositions — Objection  to   Form- Time 
for  Making. 

An  objection  that  the  answers  of  a  wit- 
ness testifying  by  deposition  were  not  responsive 
to  the  questions  is  an  objection  to  the  manner 
and  form  of  taking  the  depositions,  and,  not 
having  been  made  before  trial  on  notice  to  the 
adverse  party,  was  not  available  on  the  trial. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  16,  Depositions,  {  317.] 

14.  Evidence— Opinions— Sanity. 
Witnesses  who  know  and  have  testified  to 

facts  bearing  on  an  issue  as  to  one's  sanity  may 
give  an  opinion  as  to  such  person's  sanity, 
founded  upon  their  knowledge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  f  2242.] 

16.  Appeal  and  Ebbob— Harmless  Ebbob— 
Admission  of  Evidence. 

Error  in  admittin;^  testimony  is  harmless, 
where  the  witness  testified  to  substantially  the- 
same  matter  without  objection. 

Appeal  from  District  Court,  Matagorda 
County;    Wells  Tbompson,  Judge. 

Trespass  to  try  title  by  Wm.  E.  Stanton,  by 
guardian  and  others,  against  Hy.  Kaack  and 
others.  From  a  Judgment  for  plaintiff  Stan- 
ton, defendants  Kaack  and  others  appeal. 
Affirmed. 

Gaines  &  Corbett,  for  appellants.  Willett 
Wilson,  Holland  &  Krause,  and  Wilson  & 
Dabney,  for  appellee. 

McMEANS,  J.  This  was  Instituted  in  be- 
half of  Wm.  E.  Stanton,  alleged  to  be  non 
compos  mentis,  by  his  guardian,  Mary  J. 
Worthen,  and  by  Raymond  Fretwell  and 
Fannie  Fretwell,  by  their  guardian,  John 
Fretwell,  against  Ily.  Kaack,  Mrs.  W.  K. 
Kaack,  feme  sole,  Dave  Kaack,  Anna  Kaack, 
John  Kaack,  F.  S.  Sherer,  and  J.  F.  Holt, 
in  the  ordinary  form  of  an  action  of  tres- 
pass to  try  title  for  320  acres  of  land  in 
Matagorda  county,  patented  to  the  heirs 
of  Wm.  G.  Ewlng,  and  for  damages.  De- 
fendants answered  by  plea  of  not  guilty,  and 
also  pleaded  the  statute  of  limitations  of  3, 
5,  and  10  years,  and  for  the  value  of  the 
Improvem^its  made  in  good  faith  by  them 
on  the  land.  They  also  vouched  In  as  party 
defendants  E.  P.  Layton,  0.  I.  Layton.  P.  P. 
Lay  ton,  I.  K.  Layton,  M.  L.  Layton,  M.  F.  Wil- 
son, R.  H.  Wilson,  S.  B.  Tyler,  and  E.  L.  Tyler, 
alleged  to  be  the  heirs  of  M.  B.  Layton  and 
Fletcher  Layton,  from  whom  defendants'  an- 
cestor purchased  the  land  by  general  warranty 
deed,  and  prayed  for  judgment  against  the 
voucbed-In  defendants  In  the  event  judgment 
for  the  land  should  be  against  them.  The 
plaintiffs  by  supplemental  petition  specially 
excepted  to  that  part  of  defendants'  answer 
setting  up  improvements  In  good  faith,  and 
pleaded  that  Wm.  B.  Stanton  was  of  nn- 
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iiound  mind,  and  had  been  since  his  Infancy, 
and  that  he  was  of  unsound  mind  at  the 
time  and  before  defendants  took  possession 
of  the  land  iu  controversy,  and  that  as  to 
him  the  statute  of  limitations  did.  not  apply. 
He  claimed  an  undivided  half  Interest  in 
the  land.  The  plaintiff,  John  Fretwell,  guard- 
ian of  Raymond  and  Fannie  Fretwell,  took 
a  nonsuit,  and  after  th6  evidence  was  all  In, 
the  court  directed  a  verdict  for  all  the  vouch- 
ed-ln  defendants,  and  as  to  this  action  the  ap- 
pellants make  no  complaint  The  case  was 
tried  before  a  jury,  and  a  verdict  was  ren- 
dered for  plaintiff,  upon  which  Judgment 
was  entered  in  bis  fervor  for  an  undivided 
one-half  of  the  land,  and  for  the  sum  of 
$785.55,  found  by  the  Jury  for  rents  of  the 
land.  Plaintiff  entered  a  remittitur  of  this 
sum.  Defendants  filed  a  motion  for  new 
trial,  which  was  overruled,  and  In  a  proper 
manner  brings  the  case  before  ns  on  appeal. 
The  court  sustained  plalntitTs  special  ex- 
ception to  defendants'  plea  of  improvements, 
and  this  action  of  the  court  is  the  basis  of 
appellants'  first  assignment  of  error.  The 
plea  is  as  follows:  "Now  come  the  defend- 
ants in  the  above  numbered  and  entitled 
cause  by  their  attorneys,  and  represent  to  the 
court  that  they  and  those  under  whom  they 
claim  have  had  adverse  possession,  in  good 
faith,  of  the  premises  In  controversy,  and 
described  In  plaintiffs  petition,  for  more 
than  one  year  next  before  the  commencement 
of  this  suit;  that  all  of  said  land  was  ac- 
quired by  deeds  duly  executed,  and  for 
valuable  considerations  paid  by  the  vendees, 
and  the  defendants  herein,  being  said  ven- 
dees and  their  heirs,  believed,  and  had  good 
reason  to  believe,  that  they  thereby  acquired 
a  good  and  valid  title  thereto.  And  defend- 
ants further  say  that  they  and  those  under 
whom  they  claim  have  made  permanent  and 
valuable  improvements  on  said  land  and 
premises  In  good  faith,  and  depending  upon 
their  title  thereto,  during  the  time  they  had 
such  possession,  as  follows:"  Then  follows 
the  various  items  of  Improvements  with 
the  cost  or  value  of  each,  aggregating  $3,050. 
The  assignment  cannot  be  sustained.  The 
statute  provides  that  the  defendant  may  al- 
lege that  he  and  those  under  whom  he  claims 
have  made  permanent  and  valuable  improve- 
ments on  the  land  sued  for,  during  the  time 
they  have  had  such  possession,  stating  the 
improvements  and  their  value,  respectively, 
"and  stating  also  the  grounds  of  such  claim." 
Art.  5277,  Rev.  St.  1896.  The  only  grounds 
of  the  claim  asserted  by  appellants  are  that 
the  land  was  acquired  by  them  by  deeds  duly 
executed  and  for  a  valuable  consideration, 
and  that  they  believed,  and  had  good  reason 
to  believe,  that  they  had  acquired  a  good 
and  valid  title  thereto,  and  that  the  improve- 
ments were  made  on  the  land  In  good  faith, 
and  depending  on  their  titles  thereto,  during 
the  time  they  had  possession.  This  allega- 
tion, we  think,  does  not  meet  the  require- 
ments of  the  statutes  that  the  grounds  of  the 


claim  shall  be  stated.  To  constitute  appel- 
lants possessors  In  good  faith  they  must  not 
cmly  have  believed  that  they  were  the  true 
owners,  and  have  grounds  for  that  belief,  but 
they  must  have  been  ignorant  that  their  title 
Is  contested  by  one  claiming  a  better  right, 
unless  they  had  strong  grounds  to  believe 
that  the  adverse  claim  is  destitute  of  legal 
foundation  (Parrish  v.  Jackson,  69  Tex.  615, 
7  S.  W.  486),  and  It  was  incumbent  upon 
them  to  allege  facts  which  would  Justify  the 
belief  in  the  validity  of  the  title  under  which 
they  claimed  (Johnson  y.  Schumacher,  72 
Tex.  838,  12  S.  W.  207;  Thompson  v.  Corn- 
stock,  59  Tex.  318;  Holstein  ▼.  Adams,  72 
Tex.  485,  10  S.  W.  560;  Rlggs  v.  Nafe  [Tex. 
Civ.  App.]  30  S.  W.  706). 

The  second  assignment  complains  of  the 
action  of  the  court  in  giving  plaintiffs'  si>eclal 
charge  No.  3,  which  is  as  follows:  "The 
jury  are  charged  that  when  a  man  becomes 
chronically  of  unsound  mind  he  is  presumed 
to  continue  In  such  condition  until  the  con- 
trary is  proven ;  that  when  one  Is  adjudged 
to  be  of  unsound  mind,  then  he  is  presumed 
to  continue  in  that  condition  until  the  con- 
trary Is  proved."  The  objections  to  the  giv- 
ing of  this  charge  are  that  there  was  no 
evidence  that  Stanton  was  chronically  of 
unsound  mind,  and  because  he  was  adjudged 
to  be  of  unsound  mind  long  after  defendants 
had  taken  actual  possession  of  the  land,  and 
because  the  "coupling  together  of  the  two 
conditions  set  out  in  the  charge"  was  calculat- 
ed to  and  did  lead-the  jury  to  believe  that 
if  Stanton  was  ever  adjudged  to  be  of  un- 
sound mind,  he  was  necessarily  In  that  con- 
dition at  the  time  of  the  suit  As  to  the 
first  contention,  we  find  that  the  evidence 
Justified  the  giving  of  the  first  part  of  the 
charge.  There  was  testimony  to  the  effect 
that  Stanton  was  Idiotic,  and  had  been  so 
from  his  Infancy,  which  antedated  the  com- 
mencement of  the  actual  possession  of  the 
land  by  defendants.  The  other  objections  are 
without  merit  Limitation  did  not  begin  to 
run  against  Stanton  at  the  time  actual  pos- 
session of  the  land  was  taken  by  defendants. 
If  at  that  time  be  was  of  unsound  mind, 
and  the  snsi>enslon  of  the  statute  In  such 
case  did  not  depend  on  whether  or  not 
Stanton  had  been  adjudged  insane.  Nor 
could  the  jury  have  understood  from  the 
charge  that  if  StantMi  had  been  once  ad- 
judged of  unsound  mind,  he  was  necessarily 
In  that  condition  at  the  time  of  the  trial,  and 
this  is  especially  true  in  view  of  the  fact  that 
at  the  Instance  of  the  defendant  the  jury 
were  Instructed  that  unless  Stanton  was  of 
unsound  mind  before  possession  was  taken 
by  defendants  and  those  under  whom  they 
claim,  then  limitation  began  to  run  against 
him  from  the  date  of  taking  such  possession 
and  continued  to  mn  as  long  as  such  posses- 
sion was  held;  and,  further,  that  If  Stan- 
ton had  any  Indd  Interval  during  the  time 
defendants  held  possession,  then  limitation 
began  to  run  against  him  from  the  time  of 
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Btich  lucid  Interval.    The  assignment  Is  over- 
ruled. 

The  action  of  the  court  In  giving  plalntllTs 
'requested  charge  No.  4  Is  made  the  basis  of 
appellants'  third  assignment  of  error.  The 
charge  Instructed  the  Jury,  in  efTect,  that  a 
person  la  to  be  deemed  of  unsound  mind 
when  be  has  not  the  ability  to  transact  the 
ordinary  aftairs  of  life,  to  understand  their 
nature  and  effect,  and  exercise  his  will  In 
relation  to  them.  The  objection  Is  that  a 
person  might  not  have  the  ability  to  transact 
the  ordinary  affairs  of  life  and  yet  be  of 
sound  mtnd;  that  the  charge  did  not  show 
that  mental  ability  was  meant,  and  such 
meaning  could  not  be  presumed.  In  the  con- 
nection in  which  the  language  is  used  It  Is 
Inconceivable  that  the  Jury  could  have  un- 
derstood the  court  to  have  reference  to  phys- 
ical ability.  Nor  is  the  charge  subject  to  the 
further  objection  urged  against  It  that  It  Is 
upon  the  weight  of  the  evidence.  The  assign- 
ment cannot  be  sustained. 

The  charge  of  the  court  upon  the  Issue  of 
limitation  was  sufficient,  and  the  assignments 
attacking  It  are  overruled.  If  defendants 
desired  a  fuller  charge  upon  the  subject,  they 
should  have  requested  It. 

The  court  Instructed  the  Jury  that,  In  the 
event  they  found  for  plaintiff,  their  verdict 
should  be  as  follows:  We,  the  jury,  find 
for  the  plaintiff  that  he  was  of  unsound 
mind  at  the  time  actual  possession  was 
taken  of  the  land,  and  we  further  find  for 
plaintiff  for  rents  of  the  land  dol- 
lars." The  verdict  was  returned  In  the 
language  of  the  charge,  the  jury  writing  in 
the  blank  the  amount  found  by  them  as 
rents.  The  twelfth  assignment  complains 
that  the  court  erred  In  receiving  the  verdict 
and  entering  judgment  thereon,  for  the  rea- 
son that  the  verdict  falls  to  find  whether 
plaintiff  was  of  unsound  mind  at  the  time 
actual  possession  was  taken  by  the  Laytons 
or  by  their  vendee,  Holt.  The  testimony  con- 
clusively shows  that  actual  possession  of  the 
land  was  taken  by  the  Laytons  through  their 
agent.  Holt,  in  1881  or  1882,  and  that  Holt, 
as  such  agent,  held  the  possession  until  1888, 
when  he  purchased  the  land  from  the  Lay- 
tons;  and  that  thereafter  he  continued  In 
possession  under  his  conveyance  from  the 
Laytons.  The  court  charged  the  Jury  that 
If  Stanton  was  not  of  unsound  mind  at  the 
time  Holt  took  possession,  to  find  for  defend- 
ants; and  the  Jury  must  have  understood 
from  this,  and  so  found,  that  Holt's  posses- 
sion as  agent  of  the  Laytons  was  the  posses- 
sion meant.    The  assignment  Is  overruled. 

What  we  have  before  said  disposes  of  ap- 
pellants' eleventh  assignment,  which  com- 
plains that  the  verdict  Is  contrary  to  and  un- 
supported by  the  evidence.  In  that  there  was 
no  sufficient  testimony  to  base  the  finding 
that  Stanton  was  of  unsound  mind  at  the 
time  Layton's  possession  began  In  1881.  The 
assignment  cannot  be  sustained. 
112  S.W.— 46 


The  twelfth  assignment  complains  of  the 
refusal  of  the  court  to  grant  to  defendants  a 
new  trial  in  order  to  permit  them  to  pro- 
cure newly  discovered  evidence.  This  ground 
of  the  motion  Is  supported  by  the  affidavit  of 
John  W.  Gaines,  defendants'  attorney,  where- 
in It  Is  stated  that  defendants  had  been  dili- 
gent in  looking  up  evidence  In  the  case ;  "that 
they  had  written  letters  to  various  parties  in 
Calhoun  coimty,  the  former  residence  of  the 
plaintiff  Stanton,  and  that  from  each  of  said 
parties  they  received  letters  stating  they 
knew  nothing  with  reference  to  Stanton  and 
his  mental  condition  about  the  time  the  de- 
fendants' vendors,  Laytons,  went  Into  posses- 
sion of  the  land  In  controversy.  It  shows 
that  these  attorneys  wrote  letters  to  the 
county  clerk  of  Calhoun  county,  requesting 
that  they  be  furnished  with  certified  copies 
of  any  and  all  proceedings  to  which  Wm.  E. 
Stanton  was  a  party,  and  that.  In  response 
thereto,  said  clerk  Informed  them  that  the 
only  judgment  of  record  relating  to  such  mat- 
ters was  the  appointment  of  J.  M.  Blckford 
as  guardian  of  the  estate  of  Wm.  E.  Stanton 
in  1887;  that  after  the  trial  of  this  cause 
Mr.  Proctor  of  Victoria  had  stated  that  he 
remembered  litigation  in  Calhoun  county  In 
which  Stanton  was  a  party;  that  Immedi- 
ately said  attorneys  undertook  to  and  did 
procure  certified  copies  of  such  litigation, 
which  are  attached  to  the  affidavit,  and 
which  show  that  on  the  30th  day  of  May, 
1881,  In  the  district  court  of  Calhoun  coun- 
ty, Wm.  B.  Stanton  was  suing  In  his  own 
right  for  the  recovery  of  property ;  that  on 
the  31st  day  of  May,  1881,  a  judgment  was 
taken  by  said  Stanton  In  his  own  proper  per- 
son. The  affidavit  further  shows  that  de- 
fendants are  informed  and  believe  that  Lecky 
ft  Staten,  who  were  the  attorneys  for  Stan- 
ton In  said  litigation,  would  testify  that 
said  Stanton  was  of  sound  mind  when  said 
suit  was  filed  and  Judgment  entered,  and  for 
some  years  thereafter ;  and  that  Staten  is  a 
resident  of  New  Braunfels,  Tex.  Said  affi- 
davit further  sets  out  that  John  W.  Gaines, 
the  attorney,  had  a  conversation  with  Dolph 
Sterling,  a  reputable  resident  of  Palactos, 
Tex.,  since  the  trial  of  this  cause,  in  which 
the  said  Sterling  stated  that  he  would  testi- 
fy that  Wm.  E.  Stanton  was  of  sound  mind 
In  1881.  1882.  1883,  and  1884;  that  at  the 
time  of  such  conversation  counsel  had  no  ma- 
terial with  which  to  prepare  an  affidavit  to 
be  signed,  but  that  such  evidence  could  and 
would  be  procured  on  another  trial."  One  of 
the  exhibits  attached  to  the  affidavit  Is  a 
certified  copy  of  an  original  petition  In  a 
suit  filed  by  Wm.  Stanton  and  another.  In  the 
district  court  of  Calhoun  county,  against  Jii- 
bez  James,  In  trespass  to  try  title.  The  peti- 
tion is  signed  "Lackey  ft  Stajrton,"  and  not 
"Lecky  ft  Staten"  as  stated  In  the  affidavit. 
Appellee  Insists  that  the  Lackey  &  Stayton 
who  signed  the  petition  was  a  firm  composed 
of  Mr.  Ladcey  and  John  W.  Stayton,  after- 
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wards  Chief  Justice  of  the  Supreme  Court  of 
Texas,  both  of  whom  hare  long  been  dead. 
There  la  nothing  in  the  record,  however,  to 
support  appellee's  contention  in  this  regard. 
However  this  may  be,  the  matter  of  granting 
new  trials  In  such  cases  is  largely  conaded 
to  the  discretion  of  the  trial  Judge ;  and,  un- 
less an  abuse  of  discretion  Is  shown,  the  ap- 
pellate courts  wUl  not  revise  his  action.  It 
appears  the  suit  was  filed  on  December  14, 
1903,  and  the  case  was  not  tried  until  June 
26,  1907,  and  was  therefore  pending  about 
3Vj  years.  Several  of  the  witnesses  who  tes- 
tified as  to  Stanton's  mental  condition  testi- 
fied by  deposition,  and  the  interrogatories  to 
them  were  crossed  by  defendants'  attorneys 
who  must  have  known  the  purpose  and  scope 
of  evidence  thus  sought  No  effort  whatever 
on  the  part  of  the  defendants  to  procure  testi- 
mony throwing  light  upon  Stanton's  mental 
condition  Is  shown,  oth'er  than  writing  to  the 
county  clerk  of  Calhoun  county  for  copies  of 
certain  records,  and  to  the  sheriff  and  county 
Judge  of  that  coimty,  and  to  one  F.  M.  Dud- 
gins,  and  the  time  that  such  letters  were 
written  was  not  stated.  No  good  reason  was 
stated  for  not  procuring  the  affidavit  of 
Dolph  Sterling  that  he  would  testify  to  the 
truth  of  the  matters  related  by  him  to  de- 
fendants' attorneys.  That  there  was  no 
writing  material  at  hand  with  which  to  pre- 
pare an  affidavit  at  the  time  Is  not  a  sufficient 
excuse  for  not  obtaining  the  affidavit  at 
some  time  during  the  40  days  intervening  be- 
tween the  trial  and  the  overruling  of  the  mo- 
tion for  new  trial.  We  do  not  think  that 
the  matters  set  up  in  the  application  shows 
such  an  abuse  of  the  discretion  vested  in  the 
trial  Judge  as  to  require  this  court  to  revise 
his  ruling.    The  assignment  is  overruled. 

The  thirteenth  assignment  complains  that 
the  court  erred  in  receiving  the  verdict  and 
entering  Judgment  thereon,  because  the  tes- 
timony failed  to  show  that  Mary  J.  Worthen, 
who  sued  as  guardian  of  plaintiff,  was  in 
fact  such  guardian.  Defendant  filed  no  plea 
putting  her  capacity  to  sue  in  issue,  and 
therefore  there  was  no  necessity  for  any 
proof  on  that  point  Rev.  St  1895,  art.  1265, 
Bubds.  2,  3;  Dolson  v.  De  Ganahl,  70  Tex.  621, 
8  S.  W.  321.    The  assignment  is  overruled. 

The  sixteenth  assignment  of  error  Is  as  fol- 
lows: "The  court  erred  during  the  progress 
of  the  trial,  while  discussing  an  objection 
raised  to  the  testimony  of  a  witness,  in  stat- 
ing in  the  hearing  of  the  Jury,  'I  think,  Mr. 
Dnbney,  he  may  state  whether  or  not  he 
(plaintiff)  was  of  sound  or  unsound  mind  or 
not.' "  We  do  not  think  that  the  statement 
complained  of  Is  subject  to  the  objection  that 
It  was  an  expression  of  an  opinion  of  the 
court  as  to  whether  the  witness  could  deten 
mine  as  to  the  soundness  of  plaintiff's  mind. 
The  remark  was  In  the  nature  of  a  ruling, 
made  by  the  court  in  response  to  an  objection 
that  the  witness  had  not  qualified  himself  to 
express  an  opinion  as  to  plaintiff's  mental 
soundness,  after  the  witness  bad  testified  at 


length  to  acts  and  conduct  of  Stanton  upon 
which  his  conclusions  were  based,  and  the 
Jury  could  not  have  understood  therefrom 
that  it  was  the  court's  opinion  that  the  wit-* 
ness  had  the  right  to  determine  the  question 
of  Stanton's  insanity.  The  assignment  Is 
overruled. 

The  seventeenth  assignment  complains  of 
the  action  of  the  court  in  permitting  the 
plaintiff  to  ask  the  witness  James  questions 
as  to  the  conduct  of  Stanton,  and  also  com< 
plains  of  the  remarks  made  by  the  trial 
court  in  answer  to  objections  urged  against 
the  admission  of  certain  testimony.  The  as- 
signment presents  two  distinct  questions,  and 
is  therefore,  under  the  rules,  insufficient. 
The  two  propositions  following  the  assign- 
ment and  intended  to  explain  each  of  the 
points  presented,  cannot  supply  the  place  of 
a  valid  assignment  The  assignment  will  not 
be  considered.  Cammack  v.  Rogers,  96  Tex. 
457,  73  S.  W.  795. 

The  eighteenth  assignment  complains  of 
the  admission  of  certain  testimony  of  the 
witness  Dr.  McFarland,  tlie  complaint  being 
that  the  answers  of  the  witness  were  not 
responsive  to  the  questions  propounded  to 
him.  The  witness  testified  by  deposition,  and 
bis  deposition  had  been  returned  and  filed 
many  days  before  the  trial  began.  The  ob- 
jection goes  to  the  manner  and  form  of  tak- 
ing the  depositions,  and  should  hare  been 
made  before  trial  and  notice  given  to  op- 
posite party.  This  not  having  been  done,  the 
objection  was  not  available  to  defendants 
when  made  for  the  first  time  during  the 
trial.  Railway  v.  Ivy,  71  Tex.  417,  9  S.  W. 
346,  1  L.  R.  A.  500,  10  Am.  St  Rep.  758;  Lee 
V.  Stowe,  57  Tex.  449.  The  assignment  can- 
not be  sustained. 

The  nineteenth,  twentieth,  twenty-first  and 
twenty-second  assignments  complain  of  the 
admission  in  evidence,  over  defendants'  ob- 
jection, of  the  testimony  of  certain  witnesses, 
giving  their  opinion  of  Stanton's  mental  con- 
dition. All  these  witnesses  had  testified  to 
certain  acts  and  conduct  of  Stanton  upon 
which  they  based  their  opinion  that  he  was 
of  unsound  mind.  The  objection  is  that  the 
opinion  of  the  witnesses  as  to  plalntlCTs  men- 
tal condition  was  not  admissible,  but  that 
the  Inquiry  should  have  been  confined  to 
facts  and  circumstances  showing  mental  in- 
capacity, rather  than  the  admission  of  con- 
clusion .and  opinions  based  on  same.  The 
assignments  are  without  merit  It  seems  to 
be  now  well  settled  that  all  witnesses  who 
know  the  facts,  and  having  stated  such  facts, 
may  express  opinions  founded  upon  their 
own  knowledge  as  to  a  person's  mental  con- 
diUon.  Brown  ▼.  Mitchell,  88  Tex.  363,  81  8. 
W.  621,  36  li.  R.  A.  64. 

The  witness,  J.  D.  Grain,  testified  by  depo- 
sition. He  was  asked,  "Was  Stanton  of  un- 
sound mind  or  not  when  you  knew  him? 
How  did  he  impress  you  in  this  regard,  if 
he  made  any  impression  on  you?"  to  which 
the  witness  answered,  "No,  he  was  not  of 
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aound  mind;  be  was  generally  regarded  by 
every  one  who  knew  bim  as  Idiotic."  The 
last  part  of  the  answer  was  not  responsive 
to  the  question,  and  objection  to  It  should 
have  been  made  before  trial  and  notice  giv- 
en. Railway  v.  Ivy;  Lee  v.  Stowe,  supra. 
Even  had  timely  objection  to  the  testimony 
been  overruled  its  admission  would  have 
been  harmless,  In  view  of  the  fact  that  the 
witness  had  testified  to  substantially'  the 
same  matter  without  objection,  viz.,  that 
Stanton  was  a  simpleton  and  simple-mind- 
ed, at  times  idiotic^  and  other  times  seemed 
to  be  more  sensible,  bat,  while  harmless, 
"be  was  never  considered  of  sound  mind." 
The  assignment  presenting  the  point  Is  over- 
ruled. • 

The  other  assignments  not  specifically  no- 
ticed have  been  examined  by  us,  and  we  find 
no  reversible  error  In  any  of  tbem. 

The  Judgment  of  the  court  t>eIow  Is  af- 
firmed. 

Affirmed. 


niLL  et  al.  v.  HOWTH,  County  Attorney. 

(Court  of  Civil  Appeals  of  Texas.     March  16, 

1908.    On  Rehearing,  Oct.  8,  1908.) 

1.  INTOXIOATTNO    LIQUORS  —  LOCAI.    OPTION — 
Ell.ECTlONS— PBEBEQTJISrrES. 

Where  a  local  option  election  is  ordered  and 
hpld  without  the  proper  number  of  notices  or 
withoat  posting  notices  for  a  sufficient  time,  or 
if  the  order  of  election  or  the  notices  fail  to  de- 
scribe the  territory,  the  eloction  is  invalid, 
thongh  every  legal  voter  in  the  territory  voted 
at  the  election. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  g  41.] 

2.  Samb— Descbiptiow  of  Terbitokt— Suffi- 

CIENCT. 

An  order  for  a  local  option  election  and  the 
notices  therefor  sufficiently  describe  the  territory 
affected  as  a  designated  precinct  in  a  county. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  g  40.] 

Or  Reheabino. 

3.  Samk  — Chanoe    of    BouirnABiBS    Aftes 
Submission    and   Before    Elecjtiok  —  E>f- 

FECT. 

A  change  by  the  commissioners'  court  in 
the  boundary  of  a  precinct  by  excluding  there- 
from territory  within  which  no  one  resides, 
made  after  the  ordering  of  a  local  option  elec- 
tion in  the  precinct  and  the  posting  of  notices 
therefor,  and  two  days  before  the  election,  does 
not  render  the  election  void. 

Appeal  fom  District  Court,  Jefferson  Coun- 
ty; J.  D.  Martin,  Special  Judge. 

Proceeding  by  William  IIllI  and  others 
against  C.  W.  Howth,  as  county  attorney,  to 
contest  a  local  option  election.  From  a  Judg- 
ment against  contestants,  they  appeal.  Af- 
firmed. 

See  111  S.  W.  649. 

V.  A.  Collins  and  Geo.  O.  Clough,  for  apt- 
pellants.  Chas.  D.  Smith  and  Blaln  &  Howth, 
for  appellee. 

REESE.  J.  This  Ii  a  contest  of  a  local  op- 
tion election  held  In  and  for  precinct  No.  6, 


Jelterson  county,  Instituted  in  the  district 
court  by  appellants.  Said  election  resulted  in 
favor  of  prohibition.  Upon  the  trial  Judg- 
ment was  rendered  against  contestants,  from 
which  they  prosecute  this  appeal.  The  ma- 
terial facts  are  substantially  as  follows:  On 
November  11,  1907,  the  commissioners'  court 
created  Justice  precinct  No.  6.  On  November 
15,  190T,  the  commissioners'  court  ordered  an 
election  to  be  held  on  December  14,  1907,  In 
said  precinct  to  determine  whether  the  sale 
of  Intoxicating  liquors  should  be  permitted 
in  said  precinct.  On  November  21,  1907,  the 
county  clerk  issued  notices  of  said  election, 
which  were  posted  November  30,  1907.  On 
December  12,  1907,  the  commissioners'  court 
changed  the  boundaries  of  said  precinct  so 
as  to  exclude  that  part  of  its  territory  known 
as  the  "Driving  Park,"  In  which  no  one  lived, 
and  which  Is  used  as  a  place  in  which  to  bold 
the  annual  race  meet  and  for  other  kindred 
purposes.  On  December  14,  1907,  the  elec- 
tion was  held  and  local  option  carried.  On 
December  30,  1907,  the  votes  were  counted, 
and  the  result  of  the  election  declared  by  the 
proper  authority,  and  the  same  was  publish- 
ed by  the  authority  upon  whom  that  duty 
legally  devolved  for  the  period  of  time  and 
in  the  manner  and  form  required  by  law. 
The  election  was  held  in  and  for  the  precinct 
as  changed  as  aforesaid,  and  the  result  so 
declared  and  published. 

The  sole  question  presented  by  the  appeal 
.Is  whether  the  change  in  the  boundaries  of 
the  precinct  after  the  election  had  l>een  or- 
dered and-  the  notices  posted,  and  before  the 
election,  invalidated  the  election.  It  is  In- 
sisted by  appellee  that  inasmuch  as  there 
were  no  voters  residing  in  the  territory  cut 
out  of  the  original  precinct  by  the  change 
in  the  boundary  lines,  made  two  days  before 
the  election,  such  change  could  not  have  af- 
fected the  result  of  the  election,  and  no  barm 
was  done.  If  It  be  true  that  no  man's  vote 
would  have  been  affected  if  every  voter  had 
known  that,  in  fact,  the  election  was  to  de- 
termine whether  there  should  be  prohibition 
within  the  territory  of  the  new  precinct,  in- 
stead of  the  precinct  as  it  existed  when  the 
election  was  ordered  and  the  notices  posted, 
we  do  not  think  it  would  materially  affect 
the  question,  which  is  whether  the  election 
was  ordered  and  held  In  conformity  to  the 
provisions  of  the  statute.  If  a  local  option 
election  Is  ordered  and  held  without  tbe 
proper  number  of  notices  posted,  or  with  no- 
tices posted  for  an  insufficient  length  of  time, 
or  the  order  of  election  or  the  notices  do  not 
describe  the  territory  for  which  the  election 
Is  to  be  held,  and  every  legal  voter  In  the 
territory  voted  at  such  election,  it  could  not 
be  contended  that  because  no  harm  was  done 
by  the  failure  to  post  the  notices,  or  to  de- 
scribe the  territory  to  be  affected,  the  elec- 
tion would  be  valid.  The  answer  to  such  con- 
tention would  be  that  the  esspntlal  prereq- 
uisites of  the  stntutes  were  not  complied 
with.    This  we  understand  to  be  the  holding 
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of  the  Court  of  Criminal  Appeals  (Ex  parte 
Conley  [Tex.  Or.  App.]  76  S.  W.  301),  and 
In  such  cases  the  decisions  of  that  court  are 
binding  upon  this  court  (Com'rs  Court  of 
Nolan  Co.  v.  Beall,  98  Tex.  104,  81  S.  W.  526). 

It  is  essential  to  a  valid  election  that  the 
order  of  election  should  properly  describe  the 
territory  to  be  affected  thereby,  and  that  the 
posted  notices  should  also  describe  such  ter- 
ritory. It  was  a  suflBclent  compliance  with 
tliese  requirements  that  the  territory  was 
described  as  precinct  No.  6,  Jefferson  county. 
Nichols  T.  State,  37  Tex.  Cr.  App.  547,  40  S. 
W.  268.  The  election  order,  however,  relat- 
ed to  precinct  No.  6  as  constituted  at  the 
date  of  the  order,  and  not  to  a  different  ter- 
ritory, and  the  same  must  be  said  as  to  the 
election  notices,  which  followed  the  order  and 
were  all  posted  before  the  order  was  made 
changing  the  lines  of  the  precinct.  The  com- 
missioners' court  had  the  unquestioned  pow- 
er to  change  the  lines  of  the  precinct  as  was 
done,  but  the  result  of  such  change,  made 
two  days  before  the  election,  was  that  the 
election  was  in  fact  held  for  a  different  ter- 
ritory from  that  for  which  such  election  had 
been  ordered.  If  it  be  said  that  the  voters 
understood  that  they  were  voting  on  the  ques- 
tion of  local  option  in  the  territory  embraced 
in  the  precinct  as  changed,  the  reply  is  that 
no  election  had  been  ordered  for  such  terri- 
tory, nor  had  any  notices  of  such  election 
been  posted.  It  is  true  that  in  the  entire  pro- 
ceedings, in  the  election  order,  the  notices  of. 
election,  the  returns  of  the  election,  and  the 
order  declaring  the  result,  the  territory  is 
described  as  precinct  No.  6,  but  this  does 
not  alter  the  essential  fact  that  the  territory 
spoken  of  as  precinct  No.  6  In  the  election 
order  and  the  posted  notices  was  not  the  ter- 
ritory, although  still  properly  described  as 
precinct  No.  6,  for  which  the  election  was 
held  and  the  result  declared  and  published. 
The  syllabus  of  the  opinion  of  the  Court  of 
Criminal  Appeals,  In  Nelson  v.  State  (Tex. 
Cr.  App.)  75  S.  W.  502,  8  Tex.  Ct.  Rep.  139, 
on  this  point  Is  misleading.  There  are  also 
some  expressions  in  the  opinion  which,  while 
not  definite,  seem  to  Indicate  that  In  the  case 
there  under  discussion  the  lines  of  the  justice 
precinct  had  been  changed  by  the  commis- 
sioners' court  between  the  date  of  the  elec- 
tion order  and  the  day  of  the  election.  We 
have,  however,  examined  the  record  of  that 
case,  and  find  that  the  boundaries  of  the 
precinct  were  changed  the  year  preceding  the 
local  option  election,  and  again  the  year 
after  such  election.  The  question  of  the 
effect  of  such  a  change  after  the  order  of 
election  and  before  the  day  of  election  was 
not  before  the  court,  which  did  not  intend  to, 
and  in  fact  did  not,  decide  the  question  here 
presented. 

We  are  of  the  opinion  that  the  election 
was  void— void  as  to  the  original  precinct. 


because  the  election  was  not  held  for  that  ter- 
ritory ;  void  as  to  the  territory  remaining 
in  the  precinct  after  the  change,  because 
there  was  no  order  for  such  election  and  no 
notice  given  thereof  as  prescribed  by  the  stat- 
ute. State  V.  Merchant,  38  Tex.  Civ.  App. 
226,  85  S.  W.  483.  WhUe  we  do  not  think  It 
Is  material  whether  or  not  It  would  have  af- 
fect^ the  result  of  the  election  If  the  voters 
had  been  properly  notified  by  the  order  of 
election  and  the  posted  notices  that  the  elec- 
tion was  not  to  affect  the  territory  taken  out 
of  the  precinct  by  the  change  In  the  bound- 
aries, we  can  readily  see  how  the  action  of 
some  voters,  and  possibly  the  final  result, 
might  have  been  affected  by  such  change. 
It  might  have  been  rae  only  motive  with 
some  voters  to  prohibit  the  sale  of  Intoxicants 
in  the  Driving  Park,  which  territory  was 
taken  out  of  the  precinct  by  the  change  in 
boundaries. 

The  judgment  of  the  district  court  should 
be  reversed,  and  judgment  here  rendered  for 
appellants  declaring  such  election  void;  and 
It  Is  so  ordered. 

Reversed  and  rendered. 

On  Motion  for  R^earlng. 

At  the  last  term  of  this  court  the  judgment 
of  the  district  court  in  this  cause  was  revers- 
ed and  judgment  rendered  for  appellants,  de- 
claring the  local  option  election  held  in  pre- 
cinct No.  6,  Jefferson  county,  void.  The  facts 
are  fully  set  out  in  the  opinion  and  In  the 
opinion  of  the  Supreme  Court  In  answer  to 
certified  questions  hereinafter  referred  to, 
111  S.  W.  649.  Afterwards,  In  the  argument 
on  motion  for  rehearing,  It  was  for  the  first 
time  pressed  upon  the  court  that  the  com- 
missioners' court  of  Jefferson  county  was 
without  power,  after  the  election  had  been 
ordered  for  said  precinct  No.  6,  to  make  any 
change  In  the  boundaries  of  the  precinct  that 
would  affect  the  right  of  the  voters  In  the 
pNcInct  as  It  had  existed  to  determine  the 
question  of  prohibition  within  the  boundaries 
of  the  original  precinct  The  question  was 
certified  to  the  Supreme  Court,  and  in  reply 
thereto  It  Is  held  that  the  commissioners' 
court  was  without  such  power. 

No  question  is  presented  on  this  appeal  ex- 
cept as  to  the  validity  of  the  election  as  af- 
fected by  the  change  in  the  boundaries  of 
the  precinct  after  the  election  was  ordered 
and  notices  posted,  and  before  the  election 
was  held.  In  accordance  with  the  opinion  of 
the  Supreme  Court,  we  hold  that  such  change 
in  the  boundaries  of  the  precinct  had  no  ef- 
fect upon  the  election,  and  that  the  same 
was  valid  and  fixed  the  status  of  the  orig- 
inal precinct.  Including  the  Driving  Park,  as 
to  prohibition  In  that  territory. 

The  motion  for  rehearing  is  granted,  and 
the  judgment  la  affirmed. 
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MEINHART  T.  DRAPER  et  al. 

(St.  Louis  Coart  of  Appeals.     Missoari.    July 
18,  1908.) 

1.  Pabtnebshif— The  Relation. 

Partnership  is  the  relation  subsisting  be- 
tween two  or  more  persons  who  have  contracted 
together  to  share,  as  common  owners,  the  pro- 
ceeds of  a  business  carried  on  by  all  or  any  of 
them  for  the  benefit  of  all. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  88,  Partnership,  §|  1-28. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5191-5202 ;   vol.  8,  pp.  7746,  7747.] 

2.  Saue— Requisites— AiJBEEKBNT  to   Shabe 
Pbofits. 

An  agreement  to  share  profits  is  an  essen- 
tial element  in  every  partnership,  and  the  ab- 
sence of  profit  sharing  is  conclusive  that  a  part- 
nership does  not  exist ;  and  voluntary  associa- 
tions, owning  property,  conducted  for  the  mere 
purpose  of  convenience  or  social  relations,  and 
not  for  profit,  are  not  partnerships. 

[E^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  i  15.] 

3.  Sahk. 

Certain  persons  organized  a  rural  telephone 
association  for  their  benefit,  and  not  for  profit ; 
the  several  members  contributing  their  labor  and 
a  small  amount  each  to  construct  the  line  from 
a  dwelling  to  a  nearby  town,  where  it  connected 
with  a  telephone  switchboard  occupied  by  other 
telephone  lines,  and  the  members  of  the  associa- 
tion making  assessments  to  pay  for  their  inter- 
est in  the  switchboard.  Every  member  conld 
erect  a  spur  line  to  his  residence  from  the  main 
line,  and  the  spur  lines  and  telephones  where 
the  property  of  such  member,  who  could  use  the 
line  free,  the  only  charge  being  to  strangers  us- 
ing it,  which  went  to  those  having  charge  of  the 
switchboard ;  and  the  main  line  was  maintain- 
ed by  pro  rata  asspssments  against  the  individu- 
al members.  Held,  that  the  association  was  not 
a  partnership,  but  a  Joint  voluntary  association. 

4.  Pabtition  —  Pbopbett   Subject  —  Joint 
Pbopebtt. 

The  property  was  held  in  joint  ownership 
and  subject  to  partition,  imdor  Rev.  St.  1899,  § 
4432  (Ann.  St.  1906,  p.  2431),  permitting  any 
one  or  more  joint  owners  to  liave  partition  of 
personal  property,  or  of  its  proceeds,  if  it  is  in- 
capable of  division. 

Appeal  from  Circuit  Court,  Clark  County ; 
E.  R.  McKee,  Judge. 

Suit  by  Lewis  Meinhart  against  Claude 
Draper  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Berkhelmer  &  Dawson,  for  appellants. 
John  D.  Smoot  and  Chas.  Hlller,  for  respond- 
ent. 


NORTONI,  J.  This  Is  a  suit  to  partition 
personal  property.  Plaintiff  recovered.  The 
court  found  the  property  was  Incapable  of 
division  in  kind,  and  ordered  It  sold,  as  is 
usual  in  partition  proceedings  in  such  cir- 
cumstances. Our  statute  (section  4432,  Rev. 
St.  1899  [Ann.  St.  1906,  p.  2431])  authorizes 
such  a  proceeding  by  any  one  or  more  of  two 
or  more  Joint  owners  of  personal  property, 
other  than  boats  and  vessels,  etc.  The  prop- 
erty involved,  the  partition  of  which  is 
sought  in  this  particular  instance,  is  a  tele- 
phone line,  some  10  or  12  miles  in  length, 
situated  in  Clark  county.  A  number  of  farm- 
ers entered  into  a  voluntary  association  for 


the  purpose  of  constructing  and  maintaining 
a  telephone  line,  commencing  at  the  resi- 
dence of  one  of  them  and  terminating  at  the 
town  of  Wyaconda,  at  which  town  It  con- 
nected with  a  switchboard  into  which  con- 
verged several  other  lines  as  well.  The  line 
passed  near  the  farms  of  the  several  Joint 
owners,  and  by  means  of  a  short  spur  and 
telephone  the  residence  of  each  was  connect- 
ed therewith.  The  purpose  of  the  line  was 
for  the  convenience  and  accommodation  of 
the  several  owners  thereof.  After  hearing 
the  evidence,  the  court  found  that  the  several 
parties  to  the  record  were  Jointly  interested 
therein,  setting  out  the  several  interests; 
that  the  property  was  incapable  of  division 
in  kind;  and  therefore  ordered  Its  sale  un- 
der the  provisions  of  the  partition  statute. 
Defendants  prosecute  the  appeal. 

The  only  argument  advanced  here  for  a 
reversal  of  the  judgment  is  that  the  associa- 
tion was  a  partnership,  and  the  property 
sought  to  be  partitioned  is  partnership  prop- 
erty. It  is  said,  in  such  circumstances,  a 
proceeding  in  partition  will  not  lie,  and  that 
the  only  remedy  available  to  the  plaintiff  Is 
a  suit  in  equity  to  dissolve  the  partnership 
and  wind  up  Its  affairs.  "Partnership  is  the 
relation  subsisting  between  two  or  more  per- 
sons who  have  contracted  together  to  share, 
as  common  owners,  the  proceeds  of  a  busi- 
ness carried  on  by  all  or  any  of  them  on  be- 
half of  all  of  them."  22  Amer.  &  Eng.  Ency. 
Law  (2d  Ed.)  13;  Story  on  Partnership,  i  2. 
An  agreement  to  share  profits  Is  an  essen- 
tial element  of  every  partnership,  and, 
though  Its  presence  is  not  conclusive  that  a 
partnership  exists,  the  law  is  settled  to  a 
certainty  to  the  effect  that  the  absence  of 
profit  sharing  is  conclusive  that  a  partner- 
ship between  the  parties  does  not  exist.  22 
Ainer.  &  Eng.  Ency.  Law  (2d  Ed.)  14,  22,  23, 
53,  72;  25  Amer.  &  Eng.  Ency.  Law  (2d  Ed.) 
1130.  Voluntary  associations  owning  prop- 
erty and  conducted  for  the  mere  purpose  of 
convenience  or  social  relations,  without  an 
object  or  purpose  to  accumulate  or  share  prof- 
its among  its  members,  are  not  partnerships. 
25  Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  1130. 
1131;  22  Amer.  &  Eng.  Ency.  Law  (2d  Ed.) 
53;  Maclay  v.  Freeman,  48  Mo.  234;  Lucas 
V.  Cole,  57  Mo.  143 ;  Missouri  Bottlers'  Ass'n 
T.  Fennerty,  81  Mo.  App.  525-534. 

The  argument  urged  for  a  reversal  of  the 
Judgment  entirely  falls,  for  the  reason  the 
record  does  not  disclose  the  partnership  rela- 
tion. It  affirmatively  appears  that  a  volun- 
tary association  was  formed.  It  resulted 
In  the  organization  of  what  is  termed  the 
"Oak  Grove  Telephone  Company."  The  as- 
sociation was  purdy  a  Joint  arrangement  for 
the  accommodation  and  convenience  of  the 
several  owners,  without  the  object  or  pur- 
pose of  gain  or  profit.  It  further  appears 
there  were  no  profits  made  or  contemplated. 
It  appears  the  several  members,  contributing 
some  labor  and  a  few  dollars  each,  construct- 
ed the  telephone  line  from  the  residence  ot 
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Sir.  George  Koeber  to  the  town  of  Wyaconda, 
a  distance  of  some  10  or  12  miles.  At  this 
point  It  connects  with  the  telephonic  switch- 
board occupied  as  well  by  other  local  tele- 
phone lines  In  the  county.  This  switchboard 
was  owned  by  the  several  lines  connecting 
therewith.  The  members  of  the  telephone 
line  Involved  In  this  controversy  raised  by 
an  assessment  and  paid  a  total  of  $20  for 
their  interest  In  the  switchboard  mentioned. 
Every  member  of  the  association  had  the 
right  to  erect  a  spur  from  the  main  telephone 
line  to  his  residence  and  connect  a  telephone 
therewith.  The  several  spur  lines  and  the 
telephones  were  the  private  property  of  each 
member.  Under  the  rules  and  regulations  In- 
corporated In  the  contract,  each  member  and 
his  family,  together  with  his  hired  help,  had 
the  privilege  of  using  the  line  free  of  charge 
or  expense.  It  appears  the  only  fee  or  charge 
made  for  service  over  the  line  was  a  charge 
of  10  cents  per  message  levied  against  stran- 
gers communicating  over  the  line.  This  fee 
of  10  cents,  instead  of  going  Into  a  common 
fund  as  profits  of  the  concern,  was  a  fee  pay- 
able to  the  three  men  who  had  charge  of  the 
switchboard  at  Wyaconda,  and  devoted  for 
the  purpose  of  maintaining  that  Instrument. 
It  appears  that,  when  funds  were  required 
for  the  purpose  of  repairing  the  main  line, 
asse!;8ments  were  made  pro  rata  upon  the 
several  members  of  the  association  for  that 
purpose. 

The  evidence  shows  conclusively  the  asso- 
ciation was  organized,  and  the  line  establish- 
ed and  maintained,  exclusively  for  the  ac- 
commodation and  convenience  of  the  sev- 
eral owners,  and  entirely  without  the  object 
of  gain  or  profit.  No  profits  were  contem- 
plated, and  none  received.  Under  such  cir- 
cumstances, there  Is  no  partnership.  The 
property  was  that  of  Joint  ownership,  and 
within  the  contemplation  of  our  statute  above 
cited,  authorizing  the  partition  of  personal 
property. 

The  Judgment  will  be  affirmed.  It  Is  so 
ordered. 

BLAND,  P.  J.,  concurs.  GOODE,  J.,  ab- 
sent. 


STATE  V.  COOK. 

(St.  Louis  Court  of  Appeals.     Missouri.     June 
23,  1908.) 

1.  Witnesses  —  Examination— Cboss-Exam- 
iNATioN— Limitation  to  Subjects  of  Di- 
rect Examination. 

Questions  on  cross-examination  upon  a  sub- 
ject not  alluded  to  upon  accused's  examination  in 
chief  were  improper. 

[Ed.  Note. — For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  50.  Witnesses,  $  982.] 

2.  Same— Impeachment. 

Where  it  was  not  claimed  that  accused 
made  statements  in  bis  examination  in  police 
court  inconsistent  with  those  made  on  trial,  but 
only  that  he  stated  a  fact  at  trial  not  stated  in 
police  court,  a  question  as  to  whether  he  made 
certain  statements  in  police  court  did  not  im- 
l)each  his  testimony,  and  was  improper. 


3.  Weapons  —  Concealed  Weapons  —  Right 
to  Carry. 

One  need  not  deposit  mone^  in  bank  to 
protect  it,  but  may  carry  It  on  his  person,  and 
may  carry  concealed  weapons  with  which  to  de- 
fend his  property,  if  he  believes  in  good  faith 
that  there  is  danger  of  attack  or  robbery. 

[Ed.  Note.— For  cases  in  point,  see  note  at  end 
of  case.] 

4.  Obihinai,    Law — Tbiai,  —  Argument    or 

COUNSEI/— AfFKAI.  TO  PBBJUDICE. 

In  a  prosecution  of  a  negro  for  carrying 
concealed  weapons,  it  appearing  that  accused 
kept  a  ne^o  club  and  had  pleaded  guilty  to  ille- 
gally selling  liquor,  remarks  by  the  prosecuting 
attorney  that  it  waa  such  dives  as  defendant 
ran,  and  white  juries  backing  \jp  a  negro  in 
packing  a  pistol,  which  caused  white  mobs,  were 
objectionable  and  prejudicial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  i  1676.] 

5.  Same— Afpeai/— Proceedings  Not  in  Rec- 
ord—Ruling  or  Trial  Court. 

Objectionable  remarks  of  the  prosecuting  at- 
torney in  argument  cannot  be  considered  on  ap- 
peal, where  the  record  does  not  show  what  rul- 
ing, if  any,  the  trial  court  made  on  the  objec- 
tion thereto. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  $  2929.] 

Appeal  from  Criminal  Court,  Greene  Coun- 
ty:   A.  W.  Lincoln,  Judge. 

George  Cook  was  convicted  of  carrying 
concealed  weapons,  and  he  appeals.  Revers- 
ed, and  remanded. 

Val.  Mason  and  Jaa.  Delaney,  for  appel- 
lant'  Roscoe  O.  Patterson,  for  the  State. 

BLAND,  P.  J.  In  the  month  of  Septem- 
ber, 1006,  defendant  was  arrested  by  the 
marshal  of  the  city  of  Springfield,  Mo.,  tak- 
en before  the  police  court  of  said  city,  and 
there  charged  with  violating  the  ordinances 
of  said  city  by  carrying  a  revolver  concealed 
on  his  person.  Afterwards  the  prosecuting 
attorney  of  Greene  county  filed  an  Informa- 
tion In  the  criminal  court  of  said  county, 
charging  defendant  with  the  same  offense. 
It  appears  from  the  evidence  that  defendant 
was  twice  tried  in  the  police  court  The  fact 
Is  unimportant,  except  for  the  light  It  throws 
on  defendant's  cross-examination  In  the 
Greene  county  criminal  court  which  result- 
ed In  his  conviction.  The  state's  evidence 
tends  to  show  that  defendant  carried  a  re- 
volver concealed  on  bis  person  at  the  time 
and  place  alleged  in  the  Information.  De- 
fendant's evidence  shows  he  is  a  farmer,  and 
resides  a  short  distance  from  Springfield,  In 
Greene  county.  lie  admitted  he  had  a  re- 
volver on  his  iwrson  on  the  day  charged  In 
the  information,  but  denied  that  it  was  con- 
cealed. By  way  of  justification  for  carrying 
the  revolver,  he  showed  that  he  had  about 
$195  In  cash  on  his  person  at  the  time  he 
was  arrested,  which  was  after  night,  and 
that  he  feared  attack  by  thieves  and  rob- 
bers on  his  way  home,  and  procured  the  re- 
volver a  few  minutes  before  his  arrest  for 
the  purpose  of  protecting  himself  and  his 
property.  Defendant  is  n  negro,  and  his  evi- 
dence shows  that  in  April,  190C,  three  ne- 
groes were  taken  from  the  Jail  at  Springfield 
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by  a  mob  of  wbltes  and  hung  and  burned  on 
the  pnWIc  square  of  that  city,  and  also  In- 
troduced evidence  tending  to  show  that  the 
negro  population  of  Sprlng&eld  was  still  In 
danjger  from  mob  riolenee,  that  they  bad 
been  notified  In  the  spring  of  1906  to  leave 
the  country,  and  at  about  the  same  time  he 
received  two  letters  threatening  to  make 
■way  with  him  If  he  did  not  leave  the  coun- 
ty. The  state's  evidence  tended  to  show 
that  the  excitement  which  had  existed  at 
the  time  of  the  mob  bad  died  out,  and  the 
negroes  were  not  in  danger  of  mob  violence 
in  September,  1906.  The  Issues  were  sub- 
mitted to  the  lury  on  Instructions  that  were 
fair  to  defendant. 

The  principal  errors  complained  of  by  de- 
fendant Is  the  latitude  permitted  the  prose- 
cuting attorney  in  his  cross-examination  of 
defendant  as  a  witness,  and  in  remarks  of 
the  prosecuting  attorney  In  his  address  to 
the  jury.  On  cross-examination  the  prose- 
cuting attorney,  over  the  objection  of  defend- 
ant's counsel,  was  permitted  to  ask  defend- 
ant whether  or  not  he  had  made  certain 
statements  in  the  police  court  in  regard  to 
carrying  the  revolver,  avowedly  for  the  pur- 
pose of  impeaching  the  witness.  Defendant 
•  did  not  testify  In  chief  to  what  he  swore  in 
the  police  court,  nor  did  the  prosecuting  at- 
torney claim  that  he  made  statements  in  the 
police  court  Inconsistent  with  what  he  swore 
on  the  trial  In  the  criminal  court  All  he 
claimed  was  that  he  stated  a  fact  on  the  trial 
in  the  criminal  court  which  he  did  not  state 
on  the  trial  In  the  police  court.  It  seems  to 
us  that  this  was  improper,  and  not  legitimate 
cross-examination  of  defendant,  for  the  rea- 
son it  was  not  alluded  to  in  his  examination 
in  chief,  and  for  the  further  reason  It  did 
not  impeach  bis  evidence.  Over  the  objec- 
tions of  his  counsel,  the  prosecuting  attorney 
was  also  permitted  to  ask  defendant,  on 
cross-examination,  why  he  did  not  bank  his 
money,  and  to  show  that  he  bad  received  it 
within  banking  hours  and  could  have  depos- 
ited it.  Defendant  was  not  required  to  de- 
posit bis  money  in  a  bank  or  elsewhere.  His 
legal  right  to  carry  it  upon  his  person  should 
not  have  been  questioned.  He  not  only  had 
the  lawful  right  to  carry  it  on  his  person,  but 
also  had  the  right  to  carry  arms  concealed 
on  bis  person  to  defend  his  possession  there- 
of, if  in  good  faith  he  believed  there  was 
danger  of  thieves  and  robbers  trying  to  take 
it  from  him  on  his  way  home.  Some  words 
passed  between  a  deputy  sheriff  and  defend- 
ant Just  t>efore  the  latter's  arrest  about  a 
capias  execution  against  defendant. 

The  deputy  and  defendant  both  testified  to 
the  conversation.  Taking  that  as  a  founda- 
tion, the  prosecuting  attorney,  on  cross-ex- 
amination of  defendant,  over  the  objection  of 
defendant's  counsel,  was  permitted  to  show 
that  defendant  kept  or  owned  a  club  compos- 
ed of  negroes  In  the  city  of  Springfield,  and 
that  defendant  and  other  negroes  had  plead- 
ed guilty  to  the  Illegal  sale  of  liquor  at  this 


club,  and  in  bis  address  to  the  Jury  the  pros- 
ecuting attorney  used  the  following  objec- 
tionable and  prejudicial  remarks:  "What 
causes  white  people  to  rise  in  a  mob  in  a 
community?  It's  a  white  Jury  backing  up  a 
burly  negro  in  such  offenses  as  packing  a 
pistol.  The  experience  you  all  have  had  Is 
that  such  dives  as  this  defendant  was  run- 
ning causes  the  mobs."  Defendant's  counsel 
objected  to  the  above  remarks,  but  the  rec- 
ord does  not  show  what  ruling,  if  any,  the 
court  made  on  the  objection.  Therefore  we 
are  not  permitted  to  discuss  these  very  ob- 
jectionable and  prejudicial  remarks.  We 
think  there  is  sufficient  evidence  In  support 
of  the  verdict;  but  there  is  very  substantial 
evidence  tending  to  show  defendant  was  jus- 
tified under  the  statute  In  carrying  the  re- 
volver, and  his  defense  might  have  prevailed 
with  the  jury  had  the  evidence  and  cross- 
examination  been  kept  within  legal  bounds. 
In  other  words,  we  think  prejudicial  error 
Intervened  on  the  trial  which  calls  for  a  re- 
versal of  the  Judgment. 

The  Judgment  is  reversed  and  the  cause 
remanded.    All  concur. 

NOTE. 

[n1  '  Via.  1873)  As  used  in  the  exception  in 
Rev.  Code,  §  3555,  touching  the  carrying  of 
concealed  weapons,  the  expression  "having  good 
reason  to  apprehend  an  attack"  is  more  restrict- 
ed than  "iiaving  reason  to  apprehend  an  at- 
tack." This  distinction  sbonld  be  observed  in 
charging  the  jury.— Baker  v.  State,  49  Ala.  850. 

[b]  (Ala.  1873)  The  term  "being  threatened/' 
as  used  in  the  exception  in  Rev.  Code,  §  Sr^S, 
touching  the  carrying  of  concealed  weapons,  ap- 
plies only  to  impending  threats. — Baker  v.  State, 
49  Ala.  350. 

[bb]  (Ala.  1875)  Reasonable  ground  to  appre- 
hend an  attack  at  a  dangerous  locality  which 
defendant  visited  about  daybreak  will  not  be  a  ^ 
sufficient  excuse  for  casually  canying  concealed 
a  weapon  procured  for  that  visit,  late  in  the 
day,  at  a  locality  not  shown  to  be  dangerous. — 
Chatteauz  v.  State.  52  Ala.  388. 

[c]  (Ala.  1876)  The  fact  that  one  has  been 
threatened  with,  or  may  have  good  reason  to 
apprehend,  an  assanlt.  does  not  justify  him. 
under  Rev.  Code,  i  3555,  in  carrying  concealed 
weapons  for  self-defense,  where  it  appears  that 
such  weapons  were  carried  with  the  intention 
of  making  or  provoking  an  attack. — Stroud  v. 
State,  55  Ala.  77. 

[cc]  (Ala.  1881)  The  exception  in  Code,  § 
4109,  as  amended,  against  carrying  concealed 
weapons,  in  favor  of  a  person  "being  threatened 
with  or  having  good  reason  to  apprehend  an  at- 
tack," held  to  extend  only  to  carrying  them  as 
a  means  of  defense,  and  not  of  oltense,  though 
defendant  was  not  bound  to  no?ative  an  offen- 
sive purpose  on  his  part. — Collier  v.  State,  68 
Ala.  499. 

[d]  (Ala.  1888)  Under  Code  1886,  S  377.5,  pro- 
viding that  ou  indictment  for  carrying  conceal- 
ed weapons  defendant  may  show  "that  at  the 
time  of  carrying  the  weapon  concealed  he  had 
good  reason  to  apprehend  an  attack,  which  the 
jury  majr  consider  in  mitigation  of  the  punish- 
ment or  justification  of  the  offense,"  an  instruc- 
tion which  predicates  an  acquittal  upon  defend- 
ant's mere  belief  that  he  was  in  danger  of  an 
attack,  and  not  upon  the  fact  that  he  had  good 
reason  to  apprehend  it,  is  properly  refused. — 
Davenport  v.  State,  85  Ala.  a"$6,  5  South.  152. 

[dd]  (Ala.  1889)  Under  Code  1886,  S  3775, 
providing  that  the  carrying  of  a  concealed  weap- 
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on  may  be  Justified  by  proof  that  defendant  "had 
good  reason  to  apprehend  an  attack,"  a  defend- 
ant should  be  acquitted  when  it  appears  that 
when  arrested  with  the  concealed  wea|)on  a  per- 
son with  whom  he  was  on  bad  terms  had  threat- 
ened to  "fix  him  on  sight,"  and  was  at  the  time 
of  making  the  threats,  which  were  communicat- 
ed to  defendant,  armed  with  a  pistol,  and  that 
defendant  had  to  pass  by  this  person's  house  on 
his  way  home.— Dooley  y.  State,  89  Ala.  90,  8 
South.  528. 

[e]  (Ala.  1801)  The  well-grounded  apprehen- 
sion of  an  officer  that  a  criminal,  known  to  be 
armed,  will  resist  arrest  to  the  extent  of  tak- 
ing life,  does  not  bring  him,  on  a  prosecution 
for  carrying  a  "concealed"  weapon,  within  the 
provision  of  Code,  |  3775,  that  apprehension  of 
"an  attack"  may  be  shown  in  justification  or 
mitigation  of  punishment.— Reach  v.  State,  94 
Ala.  113,  11  South.  414. 

[ee]  (Ala.  1900)  Code  1896,  f  4420,  provides 
that,  on  a  prosecution  for  carrying  concealed 
weapons,  defendant  may  show  that  be  had  good 
reason  to  apprehend  an  attack,  which  fact  the 
jur^  may  consider  in  mitigation  of  punishment 
or  m  justification  of  the  offense.  Held,  that  the 
court  properly  refused  to  charge  that,  if  defend- 
ant bad  good  reason  to  apprehend  an  attack, 
he  had  a  right  to  carry  a  concealed  pistol. — 
Barker  v.  State,  126  Ala.  83,  28  South.  5^. 

[f]  (Ala.  1SK>4)  In  a  prosecution  for  carrying 
a  pistol  concealed,  in  violation  of  Code  18!)6,  I 
4420,  it  was  no  defense  that  threats  bad  been 
made  against  defendant's  life  sufficient  to  im- 
press him  with  a  reasonable  apprehension  of  at- 
tack.—House  T.  SUte,  139  Ala.  132,  36  South. 
732. 

[tfl  (Ala.  1905)  Where  one  charged  with  car^ 
rying  a  concealed  weapon  bad  good  ground  to 
apprehend  an  attack  at  the  time  and  place  of 
carrying  it,  the  jury  may  consider  the  fact  in 
justification  or  in  mitigation. — Maxwell  v.  State, 
39  South.  a«2. 

[g]  (Ark.  1872)  It  is  not  a  good  or  sufficient 
excuse  or  defense,  under  the  statute  against  car- 
rying a  concealed  weapon,  for  the  defendant  to 
show  that  be  was  in  fear  or  danger  of  being  at- 
tacked.—Carroll  T.  State,  28  Ark.  99,  18  Am. 
Rep.  538. 

[gg]  (Ga.  1883)  It  is  no  defense  to  one  charg- 
ed with  having  carried  concealed  weapons  that 
his  life  had  been  threatened. — Brown  v.  State, 
72  Ga.  211. 

[b]  (Ky.  1876)  When  a  person  has  reasonable 
ground  to  believe  that  his  person  or  the  person 
of  some  memlier  of  his  family  will  be  in  immedi- 
.ate  danger  of  violence  or  crime  at  the  hands  of 
another,  whenever  that  person  is  present,  then 
he  may  lawfully  cany  concealed  arms  whenever 
and  wherever  he  has  reasonable  ground  to  ap- 

Erehend  that  he  will  encounter  such  person,  and 
e  exposed   to  the  apprehended  danger. — Bailey 
V.  Commonwealth,  74  Ky.  (11  Bush)  688. 

[hh]  (La.  1856)  The  statute  against  carrying 
concealed  weapons  does  not  contravene  the  sec- 
ond amendment  to  the  Constitution  of  the  Unit- 
ed States,  which  provides  that  the  right  of 
the  people  to  keep  and  bear  arms  shall  not  be 
infringed.— State  v.  Smith,  11  La.  Ann.  633,  66 
Am.  Dec.  208. 

[i]  (La.  1858)  The  statute,  against  carrying 
concealed  weapons  does  not  infringe  the  con- 
stitutional right  of  the  people  to  keep  or  bear 
arms ;  it  is  a  measure  of  police  prohibiting  onl^ 
a  particular  mode  of  bearing  arms,  which  is 
found  dangerous  to  the  peace  of  society. — State 
v.  Jumel.  13  La.  Ann.  399. 

[ii]  (Miss.  1886)  In  the  trial  of  an  indict- 
ment, under  Code,  §  2985,  for  carrying  conceal- 
ed weapons,  threats  made  by  a  person  about  a 
year  before  the  alleged  offense  was  committed, 
are  too  remote  to  constitute  the  basis  of  justifi- 
cation ;  especially  where  it  is  admitted  by  de- 
fendant that,  shortly  after  the  threat  was  made 
and  communicated  to  him,  he  learned  that  the 


person  bad  left  the  country,  and  that  he  bad  not 
seen  or  heard  of  him  since. — McQuirk  ▼.  State, 
64  Miss.  209,  1  South.  10:J. 

[j]  (Miss.  1892)  To  justify  a  person  in  carry- 
ing concealed  weapons,  be  must  be  threatened 
with  an  attack,  but  he  need  not  anticipate  that 
the  attack  will  occur  at  a  particular  time,  and 
go  armed  only  at  such  time.— Sudduth  t.  State, 
70  Miss.  230,  11  South.  680. 

[jjl  (Miss.  1897)  Within  Code,  f  1027,  which 
authorizes,  as  a  defense  for  carrying  a  conceal- 
ed weapon,  that  defendant  "was  threatened,  and 
had  good  and  sufficient  reason  to  apprehend  a 
serious  attack  from  an  enemy,  and  that  he  did 
so  apprehend,"  etc.,  defendant  must  show  that  he 
actually  apprehended  an  attack  and  an  attempt 
to  do  him  great  bodily  harm. — Strother  v.  State, 
21  South.  147. 

[k]  (Miss.  1903)  Where,  In  a  prosecution  for 
carrying  concealed  weapons,  the  evidence  show- 
ed that  threats  had  been  made  against  defend- 
ant, which  had  been  communicated  to  her,  an 
instruction  that  she  was  guilty,  on  proof  merely 
that  she  carried  the  weapon  concealed,  was  er- 
roneous for  failing  to  state  that  she  was  not 
guilty  if  she  carried  the  weapon  t)ecause  of  the 
communicated  threats.— Mendin  v.  State,  33 
South.  944. 

[kk]  (Mo.  1906)  In  a  prosecution  for  carrying 
concealed  weapons.  In  violation  of  Rev.  St. 
ISOO,  i  1862,  it  was  no  defense  that  the  weapon 
was  so  carried  while  defendant  was  on  his  own 
farm ;  there  being  no  exception  with  reference 
to  the  place  where  the  weapon  Is  carried  in  the 
statute.- State  v.  Venable,  117  Mo.  App.  501,  93 
S.  W.  3.56. 

ri]  (Mo.  1906)  Rev.  St.  1899.  |  18C3.  pro- 
vides that  it  ahallbe  a  good  defense  for  carry- 
ing a  weapon  if  defendant  shall  show  that  be 
had  been  threatened  with  great  bodily  harm,  or 
had  good  reason  to  carry  the  same  in  the  neces- 
sary defense  of  bis  person,  home,  or  property. 
Held,  that  defendant,  having  been  threatened 
with  great  bodily  barm,  was  entitled  to  carry  a 
weapon  if  he  in  good  faith  believed  the  threat 
might  be  executed,  though  in  fact  there  was 
really  no  danger  thereof.— State  v.  Venable,  117 
Mo.  App.  501,  93  S.  W.  .356. 

[11]  (Mo.  1906)  Though  under  Rev.  St.  1899, 
§  1863,  declaring  it  a  good  defense  to  the  charge 
of  carrying  a  concealed  deadly  weapon,  if  de- 
fendant show  that  his  life  has  been  threatened, 
or  that  he  had  good  reason  to  carry  it  in  the 
necessary  defense  of  his  person,  home,  or  prop- 
erty, it  18  necessary  to  justify  the  carrying  of  a 
concealed  weapon  by  one  whose  life  has  been 
threatened,  that  he  believed  there  was  danger 
of  the  threat  being  executed,  yet  he  has  not  the 
burden  of  showing  that  he  bad  good  reason  to 
believe  and  did  believe  that  the  carrying  of  tile 
weapon  was  not  necessary  to  his  defense,  fur- 
ther than  to  show  that  his  life  was  threatened. 
and  that  he  consequently  armed  himself  with 
the  weapon  to  defend  himself  against  the  danger 
of  such  threat.- State  v.  Casto,  119  Mo.  App. 
265,  95  S.  W.  961. 

[m]  (Mo.  1907)  Where  defendant's  life  was 
threatened  repeatedly,  which  threats  were  known 
to  defendant,  and  there  was  a  high  state  of  ill 
feeling  between  defendant  and  the  party  threat- 
ening him,  defendant  was  justified  in  the  car- 
rying of  a  concealed  weapon.— State  v.  Kellv, 
101  S.  W.  155,  123  Mo.  App.  680. 

[mm]  (Mo.  1908)  Though  one  may  resist  a 
trespass  on  bis  property,  he  may  not  kill  a  tres- 
passer ;  but  if  accused  in  going  to  forbid  a  tres- 
pass took  a  gun  along  only  to  resist  any  attack 
which  might  be  made  upon  him  for  asserting  his 
lawful  right  to  forbid  a  trespass,  and  he  made 
no  demonstrations  with  the  gun  except  in  re- 
sistance to  the  approach  of  the  trespassers  upon 
him  for  the  puri>ose  of  assault,  he  did  not  com- 
mit an  offense.— State  v.  Lipp,  110  S.  W.  4. 

[n]  (Mo.  liXlS)  If  witnesses  violated  notices 
posted  by  accused  forbidding  trespasses  on  his 
land,  wrongfully  tore  down  his  fence,  entered 
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his  land,  and  refused  to  leave,  and  started  to 
assault  him,  he  bad  a  right  to  draw  a  gun  on 
them  in  a  threatening  manner. — State  v.  Lipp, 
110  S.  W.  4. 

[nn]  (N.  C.  1882)  Carrying  a  pistol  conceal- 
ed, in  violation  of  Acts  1879,  c.  127,  even  for 
self-protection,  is  not  excused  by  a  communica- 
tion of  threats  of  violence  made  against  defend- 
ant.—State  V.  Speller,  86  N.  0.  697. 
[o]  (Tenn.  1896)  The  right  of  the  owner  of  a 

?;ristmill  to  carry  weapons  therein  is  not  af- 
ected  by  the  fact  that  he  had  been  "threaten- 
ed."—Maupin  V.  State,  89  Tenn.  (5  Pickle)  367, 
17  S.  W.  1038. 

[p]  (Tex.  1887)  Where  the  evidence  showed 
that,  two  days  before  the  alleged  offense,  the 
prosecuting  witness  had  threatened  to  whip  de- 
fendant, but  there  was  no  further  proof  of  any 
danger  to  defendant,  held,  that  such  danger  was 
not  so  imminent  and  threatening  as  to  prevent 
the  legal  arrest  of  the  threatener,  and  justify 
defendant  in  carrying  a  weapon. — Darby  v. 
State.  23  Tex.  App.  407,  5  8.  W.  90. 

[pp]  (Tex.  18881  One  cannot  be  convicted  of 
unlawfully  carrying  a  pistol,  where  it  appears 
that  the  pistol  was  found  on  his  person  at  his 
place  of  business ;  that  he  had  received  anony- 
mous letters  threatening  an  attack  on  his  per- 
son; and  that  the  arrest  of  the  person  threat- 
ening the  attack  was  at  the  time  impossible. — 
Short  V.  State,  25  Tex.  App.  379,  8  S.  W.  281. 

[q]  (Tex.  1889)  Defendant,  a  school-teacher, 
was  notified  before  an  entertainment  given  by 
himself  and  his  pupils,  that  several  persons 
would  attend  it  and  break  it  up;  also,  that  it 
was  currently  rumored  that  he  would  have  trou- 
ble, and  that  there  would  be  a  fight  there  that 
night.  Defendant  tried  in  vain  to  get  an  of- 
ficer to  attend,  and  stated  to  the  ofHcer  that  he 
could  not  ascertain  who  the  persons  were  who 
had  threatened  to  break  up  the  entertainment. 
Held,  that  no  such  danger  existed  as  to  justify 
defendant  in  carrying  a  weapon. — Alexander  v. 
State,  27  Tex.  App.  533,  11  S.  W.-028. 

[qq]  (Tex.  1889)  Pen.  Code,  art.  319,  relating 
to  the  offense  of  unlawfully  carrying  arms,  ex- 
empts a  person  who  has  reasonable  ground  for 
fearing  an  unlawful  attack  upon  his  person, 
and  the  danger  is  so  imminent  and  threatening 
as  not  to  admit  of  the  arrest  of  the  party  about 
to  make  such  attack,  upon  legal  process.  On 
the  trial  for  a  violation  of  the  statute,  it  ap- 
peared that  defendant,  a  few  minutes  before  his 
arrest,  was  attacked  by  one  D.,  a  larger  and 
more  powerful  man  than  himself.  Defendant" 
fled,  and  was  pursued  some  distance  b^  D.,  who 
was  armed  with  a  club ;  D.  threatening  to  kill 
him.  Defendant  then  procured  a  pistol.  Held, 
that  the  case  was  within  the  exemption  of  the 
statute.— Coleman  v.  State,  28  Tex.  App.  173, 
12  S.  W.  590. 

[r]  (Tex.  1893)  The  fact  that  a  weapon  ia 
drawn  in  self-defense  does  not  exempt  the  one 
drawing  it  from  indictment  for  unlawfully  car- 
rying arms. — Miller  v.  State  (Cr.  App.)  22  S. 

[rr]  (Tex.  1894)  It  ia  no  defense  to  a  prose- 
cution for  carrying  a  pistol  that  defendant  was 
told  by  a  friend  that  parties  whose  names  she 
refused  to  give  were  plotting  to  kill  him ;  it 
not  being  shown  that  defendant  had  had  any 
trouble  with  any  one  except  his  friend's  moth- 
er, who  objected  to  his  calling  on  her.— .\vant  v. 
State  (Cr.  App.)  25  8.  W.  1073. 

[s]  (Tex.  1894)  The  fact  that  defendant  had 
been  forced  into  a  difficulty  in  his  own  house, 
and  greatly  cursed  and  abused,  and  that  he 
could  not  afterwards  leave  his  house  without 
passing  his  assailant,  who  was  armed  with  a 
knife,  nor  have  him  arrested,  justified  him-  in 
carrying  a  pistol.— Strickland  v.  State,  33  Tex. 
Cr.  R.  559,  28  S.  W.  406. 

[ss]  (Tex.  1895)  One  who,  upon  being  insult- 
ed, arms  herself  with  a  pistol,  and  goes,  with 
others,  in  search  of  the  insulting*  party,  for  the 
purpose  of  obtaining  an  apology,  and  intending 
to  shoot  or  whip  him  if  he  refuses  it,  cannot  de- 


fend a  prosecution  for  carrying  a  pistol  con- 
cealed, under  the  exception  in  Pen.  Code,  art. 
319,  in  favor  of  one  having  reasonable  grounds 
for  fearing  an  unlawful  attack  upon  his  per- 
son.—Brown  V.  State  (Cr.  App.)  29  S.  W.  107i). 

[t]  (Tex.  1895)  Defendant  was  not  justified 
in  carrying  a  pistol  the  day  after  threats  were 
made  to  take  his  life,  where  the  threats  were 
retracted  on  the  day  when  made,  or,  if  they 
were  not  retracted,  defendant  had  opportunity 
to  have  the  person  so  threatening  arrested. — 
Phillips  V.  State  (Cr.  App.)  .SO  S.  VV.  1063. 

[tt]  (Tex.  1895)  One  cannot  justify  his  wear- 
ing of  a  weapon  on  the  ground  that  he  was  ap- 
prehensive of  an  attack,  and  had  no  time  to 
appeal  to  the  law  for  protection,  unless  he  had 
such  apprehension  when  he  armed  himself. — 
Browulee  ▼.  State,  35  Tex.  Cr.  R.  213,  32  S. 
W.  1043. 

[u]  (Tex.  1902)  An  apprehension  of  being 
shot  by  unknown  persons  does  not  authorize  the 
person  fearing  such  danger  to  carry  a  pistol 
into  a  grand-juiy  room.— Lovelace  v.  State,  68 
S.  W.  274. 

[uu]  (Tex.  1902)  Where  a  person  apprehen- 
sive of  being  shot  by  certain  known  persons  has 
an  opportunity  of  making  affidavits  against 
them,  which  he  fails  to  do,  the  apprehension  of 
such  danger  does  not  authorize  him  to  carry  a 
pistol.— Lovelace  v.  State,  68   S.  W.  274. 

[v]  (Tex.  1903)  Under  the  statute  providing 
that,  when  a  party  is  in  such  imminent  danger 
of  being  unlawfully  attacked  that  he  cannot 
notify  the  officers  of  the  law,  he  may  arm  him- 
self, a  person  is  not  justified  in  carrying  arms 
when  danger  is  not  imminent,  merely  because  he 
has  reasonable  ground  to  apprehend  an  attack. 
—Hood  V.  State,  72  S.  W.  592. 

[w]  (Tex.  1903)  In  a  prosecution  for  unlaw- 
fully carrying  a  pistol,  evidence  that  defendant 
had  had  several  quarrels  with  other  persons 
just  prior  to  the  time  he  was  charged  with  hav- 
ing had  a  pistol,  and  that  on  one  occasion  these 
parties  had  pursued  defendant,  was  not  admis- 
sible in  the  absence  of  any  showing  that  de- 
fendant was  in  danger  so  imminent  as  to  pre- 
vent him  from  having  the  parties  arrested. — 
Hood  V.  State,  72  S.  W.  592. 

[w]  (Tex.  1905)  Though  Code  Cr.  Proc.  1895, 
§  318,  provides  that  sureties  on  a  bail  bond  maj 
surrender  their  principal  and  be  released,  sub- 
sequent articles  providing  that  a  surety-  desiring 
to  surrender  his  principal  must  obtafn  a  war- 
rant, a  surety  has  no  right  to  arrest  the  princi- 
pal without  a  warrant;  and  the  fact  that  a 
surety,  without  a  warrant,  was  in  search  of  his 
principal,  to  arrest  him,  did  not  justify  his  car- 
rying a  pistol.— Smith  v.  State,  85  S.  W.  1078. 

[ww]  (Tex.  1905)  The  fact  that  defendant 
was  seeking  to  arrest  one  whom  he  had  been 
infermed  had  stolen  his  cotton  did  not  justify 
him  in  carrying  a  pistol. — Smith  v.  State,  85  S. 
W.  1078. 

[x]  (Tex.  1905)  In  order  to  authorize  the  car- 
rying by  one  of  a  pistol  on  his  person,  under  the 
statute,  the  danger  of  an  attack  on  him  must 
be  so  imminent  and  threatening  as  not  to  admit 
of  the  arrest  upon  legal  process  of  the  party 
about  to  attack  him. — Thompson  v.  State,  86  S. 
W.  1033. 

[xx]  (Tex.  1906)  Where,  in  a  prosecution  for 
unlawfully  carrying  a  pistol,  it  appeared  that 
defendant  shot  a  certain  person  at  her  home 
and  then  pursued  him  with  the  pistol  for  200  to 
500  yards,  defendant  was  not  excusable  on  the 
ground  that  the  pistol  was  used  and  carried  in 
self-defense.— Woodroe  v.  State,  96  S.  W.  30. 

[y]  (Tex.  1906)  Where,  in  a  prosecution  for 
unlawfully  carrying  a  pistol,  defendant  claimed 
that  he  traded  for  the  pistol,  and  in  carrying  it 
home  stopped  at  the  house  of  prosecuting  wit- 
ness to  demand  from  him  an  explanation  of  an 
insult  which  defendant  claimed  prosecutor  had 
previously  offered  to  defendant's  wife,  the  fact 
that  defendant's  wife  had  never  been  insulted 
did  not  destroy  the  defense,  if,  as  a  matter  of 
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fact,  she  told  defendant  that  she  had  and  he  be- 
lieved it— Qnjnn  v.  State,  96  8.  W.  33. 

[z]  (Tex.  1908)  It  appearing,  in  a  trial  for 
unlawfully  carrying  a  pistol,  that  two  days 
before  the  alleged  offense  defendant  bad  been 
cut  by  a  knife  in  a  difficulty  with  certain  per^ 
sons ;  that  the  night  before  he  had  been  warned 
of  threats  made  by  one  of  such  persons;  that 
on  going  to  a  neighbor's  for  a  lawful  purpose 
jnst  before  the  alleged  offense  he  was  told  such 
person  was  looking  for  him;  that  it  wa8_ night, 
and  no  peace  officer  could  be  found  within  two 
miles;  that  he  went  to  his  mother's  house  near 
by  and  procured  a  pistol,  and  that  shortly  there- 
after such  persons  appeared,  and  they  and 
defendant  began  shooting — defendant  could  tes- 
tify as  to  his  apprehension  before  he  procured 
the  pistol,  and  as  to  why  he  procured  it,  since, 
if  he  believed  such  persons  were  searching  for 
him  and  likely  to  assault  him  at  any  minute,  he 
acted  lawfully  in  preparing  to  repeal  such  an 
assault.— Johnson  v.  State  (Or.  App.)  110  S.  W. 
451. 


MOELLER   ▼.    UNITED    RTS.    CO.    Or 
ST.  LOUIS. 

(St  Louis  Court  of  Appeals.     Missouri.     June 
30,  1908.) 

1.  Casriers— Injuries  to  Passengers— De- 
fective Platforms  —  Negligence  —  Ques- 
tion FOB  Jury. 

Whether  a  carrier  failing  to  maintain  a 
guard  rail  at  the  end  of  a  platform  used  to  re- 
ceive and  discbarge  passengers  was  negligent, 
authorizing  a  recovery  for  injuries  to  a  passen- 
ger failing  from  the  platform  while  alighting 
from  a  car,  held,  under  the  facts,  for  the  jury. 

2.  Same— Contributory  Neoligence. 

A  passenger  may  rely  on  the  promise  of  the 
conductor  that  he  will  let  the  passenger  off  at 
a  de&ignated  place  where  passengers  are  regular- 
\y_  received  and  discharged,  and  he  need  not 
give  notice  by  ringing  the  bell  of  his  wish  to 
leave  the  car  at  such  place. 

3.  Same— Action— Petition. 

A  petition  in  an  action  for  injuries  to  a 
passenger  while  alighting  from  a  moving  car 
which  alleges  that  the  conductor  promised  to  let 
him  off  at  a  designated  point,  that  the  speed  of 
the  car  was  checked  as  it  approached  the  point 
inducing  the  passenger  to  believe  that  the  con- 
ductor was  about  to  stop  the  car,  and  that  the 
passenger  was  in  the  act  of  alighting  when  the 
car  was  started  at  an  accelerated  speed,  throw- 
ing him  from  the  car,  ciiarges  every  negligent 
act  on  the  part  of  the  conductor  as  to  stopping 
and  starting  the  car  at  that  point 

4.  Same— Negligence— Obligation  of  Con- 
ductor. 

A  conductor  accepting  the  notice  of  a  pas- 
senger to  stop  the  car  at  a  designated  point  for 
him  must  without  furtber  notice  signal  the  mo- 
torman  to  stop  the  car  at  the  designated  point 
and  must  see  that  the  passenger  is  afforded  an 
opportunity  to  alight  in  safety. 

5.  Negligence  —  Infants  —  Contributory 
Negligence. 

A  minor  is  only  required  to  exercise  that 
degree  of  care  which  is  expected  of  one  of  his 
age,  experience,  and  capacity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  §|  121,  123.] 

6.  Same— Question  for  Jury. 

Whether  a  minor  is  guilty  of  contributory 
negligence  in  failing  to  exercise  the  degree  of 
care  which  is  expected  of  one  of  his  age  and  ca- 
pacity is  for  the  jury,  unless  the  only  conclusion 
that  can  reasonably  be  drawn  from  the  evidpnce 
is  that  he  was  guilty  of  contributory  negligence. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  §|  347-348.] 


7.  Cabbiers— Injuries  to  Passengers  —  Mi- 
nors—Contbibutobt  Negligence. 

Whether  a  boy  12  years  old  was  guilty  of 

contributory  negligence  while  alighting  from  a 

moving  car  held,  under  the  facts,  for  the  jury. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  9,  Carriers,  g  1402.] 

Norton!,  J.,  dissenting. 

Appeal  from  Circuit  Court,  City  of  St  Lou- 
is;   Jas.  E.  Wlthrow,  Judge. 

Action  by  Andrew  George  William  Moeller, 
by  his  next  friend,  against  the  United  Rail- 
ways Company  of  St.  Louis.  From  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.  Reversed 
and  remanded. 

Wm.  R.  Gentry,  for  appellant  Boyle  & 
Priest,  Geo.  T.  Priest,  and  T.  B.  Francis,  for 
respondent. 

BLAND,  P.  J.  Defendant  maintains  and 
operates  a  double-track  electric  railroad,  run- 
ning from  the  western  limits  of  tbe  city  of  St 
Louis  west  to  Creve  Coeur  Lake,  In  St  Louis 
county.  Its  road  croeseB  the  Colorado  steam 
railroad  track  on  a  wooden  trestle.  About 
three  miles  east  of  Creve  Ckeur  Lake,  west  of, 
and  running  to,  the  trestle.  Is  a  fill  or  embank- 
ment about  42  feet  deep.  On  top  of  this  em- 
bankment, and  reaching  to  the  east  end  of  it, 
are  platforms  about  48  feet  long  and  6  feet 
4  inches  wide,  maintained  for  the  accommo- 
dation of  passengers  to  get  on  and  off  de- 
fendant's cars.  The  platform  on  the  south 
side  of  the  railroad  was  constructed  by  lay- 
ing heavy  timbers  and  filling  In  cinders  be- 
tween tbem.  The  south  side  of  the  platform 
is  protected  by  a  railing,  and  the  west  end 
by  a  bent  or  brace,  running  from  the  rall- 
lue  down  to  the  timbers,  but  tbere  is  no  rail- 
ing or  other  guard  on  the  east  end.  This 
platform  is  called  In  the  evidence  "the  Colo- 
rado crossing,''  and  is  a  regular  place  to  re- 
ceive and  discbarge  passengers.  Plaintiff  at 
the  time  he  was  injured  was  12  years  of 
age,  and  lived  with  his  parents  on  a  farm 
near  Creve  Coeur  Lake.  On  December  19, 
1905,  be  took  passage  on  one  of  defendant's 
cars  to  be  carried  to  the  Colorado  crossing, 
on  his  way  to  a  school,  of  which  be  was  a 
pupil,  one-fourth  mile  from  the  crossing. 
When  the  crossing  was  reached,  he  under- 
took to  get  off  tbe  car  on  to  tbe  south  plat- 
form, and  by  the  motion  of  the  car  was  pre- 
cipitated over  tbe  east  end  of  the  fill  or  em- 
bankment and  Injured.  Tbe  action  Is  to 
recover  for  tbe  injury.  The  specific  acts  of 
negligence  charged  in  the  petition  are,  first, 
that  defendant  negligently  failed  to  place  a 
guard  or  rail  at  the  east  end  of  the  platform ; 
and,  second,  that  it  negligently  started  tbe 
car  forward  with  a  quick  Jerk  as  plaintiff 
was  alighting,  causing  him  to  be  thrown  over 
the  dump.  The  answer  Is  a  general  denial 
and  a  plea  of  contributory  negligence.  At 
the  close  of  plaintiff's  case,  he  was  forced  by 
the  ruling  of  the  trial  court  to  take  a  non- 
suit His  nlbtlon  to  set  aside  the  involun- 
tary nonsuit  was  denied,  and  lie  appealed  to 
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this  court.  Plaintiff  testified  that  In  Decem- 
ber, 1905,  and  prior  to  the  19th  of  that 
month,  he  had  ridden  on  defendant's  cars 
from  Creve  Coeur  Lake  and  got  off  at  the 
Colorado  crossing  four  or  five  times,  and 
knew  the  east  end  of  the  platform  was  not 
guarded.  He  testified  he  had  watched  brake- 
men  get  on  and  off  moving  cars,  and  knew 
the  position  they  took  on  the  car  to  get  off. 
He  stated  that,  when  he  got  on  the  car,  he 
paid  the  conductor  his  fare,  and  seated  him- 
self on  the  back  seat  of  the  car ;  that,  when 
the  car  was  within  about  two  miles  of  the 
Colorado  crossing,  he  spoke  to  the  conductor 
and  told  him  to  let  him  off  at  the  crossing ; 
that  the  conductor  said,  "All  right,  I  will"; 
that  the  conductor  was  sitting  In  the  second 
seat  ahead  of  him  when  the  car  was  near 
the  crossing,  reading  a  newspaper;  that, 
when  the  car  was  within  about  half  a  block 
of  the  crossing,  he  (plaintiff)  left  his  seat, 
went  out  on  the  black  platform,  and  took  a 
position  on  the  steps  with  his  face  toward 
the  car,  holding  on  with  both  hands,  the  po- 
sition he  had  seen  brakemen  take  to  alight 
from  moving  cars ;  that  the  car  slowed  up  as 
it  neared  the  platform,  but  was  running  too 
fast  for  him  to  get  off  when  It  reached  the 
platform,  and  he  "waited  for  It  to  slow  up 
some  more  before  getting  off" ;  that  It  did 
slow  up  some,  and,  when  It  got  within 
about  three  feet  of  the  end  of  the  platform. 
It  was  running  a  little  faster  than  a  walk, 
and  he  then  attempted  to  alight;  that  just 
as  his  right  foot  touched  the  platform,  his 
left  being  still  on  the  step,  the  speed  of  the 
car  was  accelerated,  causing  him  to  be 
thrown  around  and  to  stumble  against  the 
timber  at  the  outer  edge  of  the  platform,  and 
to  turn  a  somersault  over  the  end  of  the  em- 
bankment, falling  on  his  stomach.  He  be- 
came very  sick  in  a  short  time,  vomited 
blood,  and  was  seriously  111  for  several  days. 
He  has,  however,  entirely  recovered. 

1.  In  view  of  the  fact  that  there  Is  no  evi- 
dence showing,  or  tending  to  show,  that  pas- 
sengers got  on  or  off  defendant's  cars  at  the 
Colorado  crossing  In  the  nighttime,  or  that 
the  platform  ever  became  crowded  with  pas- 
sengers in  the  daytime,  I  do  not  think  a 
court  would  be  justified  In  holding  that  the 
failure  of  the  company  to  maintain  a  guard 
rail  at  the  east  end  of  the  platform  to  pro- 
tect people  from  falling  down  the  embank- 
ment was  negligence  per  se;  but.  If  a  guard 
rail  can  be  maintained  at  that  point  without 
Interfering  with  cars  running  upon  the 
tracks,  then  I  think  it  should  be  left  to  the 
jury,  under  appropriate  Instructions,  to  find 
whether  or  not  the  company  was  negligent  in 
falling  to  erect  and  maintain  a  guard  rail  at 
the  east  end  of  the  platform. 

2.  Does  plaintiff's  evidence  tend  to  prove 
defendant's  servants  in  charge  of  the  car 
were  guilty  of  negligence  In  accelerating  Its 
speed  In  the  circumstances  testified  to  by 
plaintiff?  Plaintiff  did  not  ring  the  enundat- 
or  t)ell.    In  fact,  there  Is  no  evidence  show- 


ing that  he  knew  the  ear  was  equipped  with 
enunclators.  On  the  contrary,  from  the  fact 
that  he  verbally  requested  the  conductor  to 
let  him  off  at  the  Colorado  crossing,  the  in- 
ference is  that  he  did  not  know  the  car  was 
equipped  with  such  appliances.  The  conduct- 
or did  not  give  the  motorman  a  bell  to  stop 
the  car  at  the  Colorado  crossing.  He  wat 
sitting  with  his  back  to  plaintiff  when  the 
latter  left  the  car  and  took  his  position  dn 
the  rear  step  preparatory  to  alighting,  and 
there  is  no  evidence  that  the  conductor  ac- 
tually knew  plaintiff  was  attempting  to  leave 
the  car.  From  these  facts  In  evidence  it  Is 
argued  by  defendant's  counsel  that  It  was  • 
not  negligence  to  accelerate  the  speed  of  the 
car  as  plaintiff  was  getting  off.  This  argu- 
ment leaves  out  of  view  the  evidence  that 
plaintiff  had  orally  announced  to  the  conduct- 
or that  his  destination  was  the  Colorado 
crossing,  and  that  the  conductor  told  him  he 
would  let  him  off  there.  Plaintiff  had  a  right 
to  rely  on  this  promise,  and  was  not  bound 
to  ring  the  bell  to  give  notice  of  his  wish  to 
leave  the  car  at  the  crossing.  The  notice  had 
been  given  and  accepted  by  the  conductor  as 
sufficient  before  the  crossing  was  reached, 
and  It  was  his  duty,  without  further  notice, 
to  give  the  motorman  a  bell  to  stop  the  car. 
Not  only  was  It  his  duty  to  do  this,  but  also 
to  pay  attention  to  plaintiff  while  he  was 
alighting  from  the  car.  Had  he  attended  to 
these  dutl^,  plaintiff  would  not  have  been  in- 
jured. Instead  of  attending  to  his  duties, 
the  conductor  allowed  himself  to  become  ab- 
sorbed in  a  newspaper,  and  seems  to  have 
forgotten  he  had  a  boy  passenger  whom  he 
had  promised  to  stop  the  car  at  the  crossing ; 
and,  as  the  car  and  its  movements  were  un- 
der the  control  of  the  conductor,  I  think  the 
company  should  be  charged  with  negligence 
in  accelerating  the  speed  of  the  car  as  plain- 
tiff was  alighting  from  It.  But  it  Is  contend- 
ed that  no  such  negligence  as  this  Is  charged 
In  the  petition.  The  petition  charges  that, 
after  plaintiff  entered  the  car  and  paid  the 
conductor  his  fare,  he  told  the  conductor  of 
his  intention  to  leave  the  car  at  the  plat- 
form, "and  asked  the  conductor  to  have  the 
car  stopped  to  allow  him  to  alight  at  that 
point;  that,  as  the  car  approached  said  tres- 
tle work  and  platform.  It  slowed  down  as  in 
response  to  plalnflBTs  request,  and  as  if  for 
the  purpose  of  allowing  plaintiff  to  alight 
upon  said  platform;  that,  as  It  so  slowed 
down,  the  plaintiff  left  his  seat,  went  to 
the  rear  platform  and  down  upon  the  lower 
step  of  said  car,  and  when  the  car  had  so 
slowed  down  at  said  place  when  It  was  op- 
posite to  said  platform,  and  while  it  was 
moving  slowly,  the  plaintiff  attempted  to 
alight  from  said  car  upon  said  platform,  but 
this  plaintiff  says  that,  while  he  was  so  In 
the  act  of  alighting  from  said  car,  the  de- 
fendant, through  its  agents  and  servants  in 
charge  of  said  car,  negligently,  carelessly,  and 
recklessly  caused  and  suffered  the  speed  of 
said  car  to  be  suddenly  and  greatly  accelerat- 
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ed  and  caused  the  same  to  start  forward  with 
a  Jerk,  whereby  plaintiff  was  thrown  with 
great  force  and  violence  upon  said  platform, 
lost  his  balance,  and  was  by  reason  of  de- 
fendant's negligence  In  maintaining  Its  plat- 
form In  the  negligent  manner  above  set  forth 
caused  to  fall  down  said  embankment  upon 
the  ground."  This  allegation  of  negligence 
is  broad  enough  to  embrace  every  negligent 
aet  or  omission  of  duty  on  the  part  of  the 
conductor  in  respect  to  stopping  and  starting 
the  car,  and  It  was  not  essential,  as  defend- 
ant's learned  counsel  seems  to  contend,  that 
plaintiff  should  have  set  forth  In  his  peti- 
.tlon  the  evidence  upon  which  he  relied  to 
prove  the  negligence  charged  therein,  which 
be  must  have  done  to  make  a  specific  charge 
of  each  and  every  act  and  omission  of  duty 
of  the  conductor  causing  plaintiff's  injury. 
The  gist  of  this  assignment  of  negligence  is 
that,  on  plaintiff's  request,  the  conductor 
promised  to  let  plaintiff  off  at  the  (Colorado 
crossing;  that  the  speed  of  the  car  was 
checked  as  It  approached  the  crossing,  there- 
by inducing  plaintiff  to  believe  the  conductor 
was  about  to  comply  with  bis  request  and 
have  the  car  stopped,  and.  In  this  belief, 
plaintiff  prepared  to  alight,  but,  as  he  was  in 
the  act  of  alighting,  the  car  was  started  at 
an  accelerated  speed,  causing  the  injury. 
The  car  was  under  the  conductor's  control, 
and  it  is  not  out  of  place  or  stating  the  law 
too  strong  to  say  that  It  was  his  duty  to  see 
that  plaintiff  was  offered  an  opportunity  to 
alight  from  the  car  in  safety,  and  any  neg- 
lect of  this  duty  was  negligence  for  which 
the  defendant  is  liable. 

3.  Does  the  evidence  conclusively  show 
plaintiff  was  guilty  of  such  contributory  neg- 
ligence as  to  bar  a  recovery?  If  the  suit  was 
by  an  adult,  I  would  not  hesitate  to  answer 
this  question  In  the  aflSrmative;  but,  plain- 
tiff being  a  minor,  the  law  does  not  hold  him 
to  the  same  degree  of  care  as  it  does  persons 
of  mature  age.  This  doctrine  of  the  law  is 
well  stated  by  Johnson,  J.,  writing  the  opin- 
ion for  the  court  in  Mann  v.  Railway,  123  Mo. 
App.,  loc.  clt.  401,  100  S.  W.  566,  as  follows: 
"The  conduct  of  a  boy  12  years  old  should 
not  be  measured  by  the  standard  of  care  ap- 
plied to  an  adult,  because  the  immaturity  of 
youth  ordinarily  embraces,  not  only  an  Im- 
perfect knowledge  of  natural  facts  and  laws 
and  of  the  proper  relation  between  cause  and 
effect,  but,  when  possessed  of  these  elements 
necessary  to  the  exercise  of  reasonable  care, 
it  still  lacks  the  discretion,  thoughtfulness, 
and  judgment  presumed  to  be  an  attribute  of 
the  ordinarily  prudent  adult,  and  which 
may  be  said  to  come  only  with  experience. 
Thoughtlessness,  impulsiveness,  and  indiffer- 
ence to  all  but  patent  and  imminent  dangers 
are  natural  traits  of  childhood,  and  must  be 
taken  into  account  when  we  come  to  classify 
the  conduct  of  a  child.  Anderson  v.  Railway, 
161  Mo.  411,  61  S.  W.  874;  Burger  v.  Rail- 
way, 112  Mo.  238,  20  S.  W.  439,  34  Am.  St. 
Hep.  37d.    Plaintiff,  being  a  minor,  should  on- 


ly be  held  to  the  exercise  of  that  degree  of 
care  which  would  be 'expected  of  one  of  his 
age,  experience,  and  capacity;  and  the  ques- 
tion of  whether  or  not  he  was  guilty  of  con- 
tributory negligence  was  for  the  jury,  unless 
the  only  conclusion  that  can  reasonably  be 
drawn  from  the  evidence  is  that  He  was  guil- 
ty of  contributory  negligence.  Anderson  v. 
Union  Terminal  By.  C!o.,  161  Mo.  411,  61 
S.  W.  874;  Campbell  v.  Railway,  175  Mo.  161. 
75  S.  W.  86;  Helnzle  v.  Railway,  182  Mo. 
528,  81  S.  W.  848;  Anderson  v.  Railroad,  81 
Mo.  App.  116;  Fry  v.  Transit  Co.,  Ill  Mo. 
App.,  loc.  clt.  333,  85  S.  W.  960;  Edwards  v. 
Railroad,  112  Mo.  App.,  loa  clt  659,  87  S.  W. 
587;  Butler  v.  Railway,  117  Mo.  App.  300, 
93  S.  W.  877. 

Defendant  cites  the  cases  of  Graney  v. 
Railway,  157  Mo.  666,  67  S.  W.  276,  50  L.  R. 
A.  153,  Spiliane  v.  Railway,  135  Mo.  414. 
37  S.  W.  198,  58  Am.  St.  Rep.  580,  Payne  v. 
Railroad,  136  Mo.  562,  38  S.  W.  308.  and 
Walker  r.  Railroad,  193  Mo.  453,  92  S.  W. 
83,  as  sustaining  its  contention  of  contribu- 
tory negligence.  In  the  Graney  Case,  James, 
the  plaintiff's  son,  was  drawn  or  sucked 
under  a  rapidly  moving  train,  and  killed. 
At  page  679  of  157  Mo.,  page  279  of  57  S. 
W.  (50  L.  R.  A.  153),  the  court  said:  "His 
comrades  who  were  there  present  with  him 
before  the  train  arrived  at  the  crossing,  when 
the  train  was  seen  approaching,  all  say  that 
It  was  running  very  rapidly.  He  was  In  a 
position  to  see  the  train,  and  it  will  be  pre- 
sumed, in  view  of  the  surrounding  facts  as 
testified  to  by  the  witnesses  present,  that  he 
did  see  the  train.  If  he  did,  then  bis  age, 
nearly  12  years,  his  brightness  and  Intelli- 
gence, his  familiarity  with  the  operation  of 
trains,  and  the  dangers  incident  tiiereto, 
must,  under  the  decisions  of  this  court,  place 
him  on  the  same  plane  as  if  sui  juris."  The 
facts  do  not  fit  the  facts  in  this  case,  for 
there  is  no  evidence  that  plaintiff  was  suffi- 
ciently familiar  with  the  operation  of  street 
cars,  or  of  the  laws  of  motion,  to  appreciate 
the  danger  of  getting  off  a  moving  car. 
What  is  decided  in  the  Spiliane  Case  is  that 
the  law  will  require  a  boy  nine  years  of  age 
to  exercise  care  commensurate  with  the  In- 
telligence, capacity,  and  experience  he  is 
shown  to  possess.  In  the  Payne  Case,  a  ne- 
gro boy  11  years  old  was  struck  and  injured 
by  a  train  at  a  road  crossing  in  HIgginsvllle, 
Mo.  All  the  warnings  available  were  given 
as  the  train  approached  the  crossing,  and 
there  was  no  evidence  of  negligence  on  the 
part  of  the  trainmen.  At  page  585  of  130 
Mo.,  page  314  of  38  S.  W.,  the  court  said: 
"The  testimony  of  plaintiff  and  of  his  mother 
abundantly  establish  that  his  judgment  and 
discretion,  his  ability  to  take  care  of  himself, 
were  adequate  to  that  task;  indeed,  were 
equal  to  the  judgment  and  discretion  of  the 
average  man  of  mature  years.  This  being 
the  case,  it  is  difficult  to  see  why  the  same 
rule  as  to  contributory  negligence  should  not 
apply  to  a  boy  equal  in  capacity  and  intelli- 
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gence  to  the  average  man  as  to  tlie  danger 
to  be  apprehended  and  guarded  against  in 
crossing  a  railroad  track  as  should  apply  to 
such  man."  In  the  Walker  Case,  the  de- 
ceased, a  boy  14  years  old,  for  several  years 
preceding  the  accident  had  hauled  timber 
to  coal  mines  near  the  railroad  crossing. 
When  lie  and  his  stepbrother,  two  years 
younger,  had  unloaded  the  wagon  and  were 
ready  to  start  home,  plaintiff  warned  them 
that  the  regular  passenger  train  was  about 
due.  They  stopped  about  50  feet  from  the 
crossing,  looked  and  listened  for  the  train, 
but  neither  saw  nor  heard  It,  and  then  pro- 
ceeded slowly  up  the  slightly  inclined  grade 
to  the  track,  looking  In  the  opposite  direc- 
tion at  some  boys  carrying  fish,  but  at  no 
time  thereafter  looking  or  listening  tar  the 
train,  which  was  coming  at  a  very  rapid 
rate,  and  did  not  discover  it  until  It  was  too 
late  for  them  to  get  across  to  safety.  There 
was  evidence  that  the  whistle  was  not  sound- 
ed within  80  rods  of  the  crossing,  and  that 
the  bell  was  not  kept  ringing;  and  failure 
In  that  regard  Is  the  n^Ugence  relied  upon 
by  plaintiff.  Deceased  and  his  stepbrother 
were  not  discovered  by  the  engineer  or  fire- 
man until  it  was  too  late  to  stop  the  train 
in  time  to  avoid  striking  the  wagon.  "Held 
that,  the  case  having  been  submitted  to  the 
Jury  on  instructions  asked  by  both  sides  that 
deceased  was  sul  juris,  it  will  be  considered 
In  this  court  on  the  same  theory,  and  a  ver- 
dict and  Judgment  for  plaintiff  must  be  re- 
versed on  account  of  concurring  negligence. 
Semble,  under  the  facts  of  this  case,  decedent 
was  guilty  of  contributory  negligence  as  a 
matter  of  law." 

None  of  these  cases  militate  In  the  least 
against  what  I  have  quoted  from  the  Mann 
Case,  and  are  not  authority  for  the  conten- 
tion that  plaintiff  should,  on  his  own  evi- 
dence, be  held  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  Plaintiff  Is  a  farm- 
er boy,  and  the  only  experience  he  had 
had  In  riding  on  cars  previous  to  his  injury, 
80  far  as  the  evidence  shows,  was  the  four 
or  five  trips  he  had  made  on  defendant's  line 
from  Creve  Coeur  Lake  to  the  Colorado  cross- 
ing. He  bad  seen  brakemen  get  off  running 
cars,  but  there  is  no  evidence  that  he  had 
ever  alighted  from  a  moving  car  or  train  of 
cars  prior  to  the  day  of  his  injury.  From 
his  examination  we  Judge  him  to  be  a  boy 
of  average  Intelligence  for  one  of  his  age, 
but  his  knowledge  of  the  effect  of  physical 
forces  that  operate  against  one  in  getting  off 
a  moving  car  was  doubtless  very  meager. 
He  had  a  pupil's  anxiety  to  reach  the  school- 
bouse  by  the  time  school  opened,  and  proba- 
bly thought,  if  he  was  carried  beyond  the 
crossing,  he  would  be  tardy,  and  the  fact 
that  the  car  slowed  up  as  It  approached  the 
crossing  probably  led  him  to  believe  It  would 
stop,  as  the  conductor  told  him  it  would,  to 
let  him  off.  He  waited  for  the  car  to  stop 
as  long  as  he  could  to  alight  on  the  platform. 
In  these  circumstances,  I  do  not  think  one 


of  his  age  and  lack  of  experience  should  be 
held  as  a  matter  of  law  to  have  had  suffi- 
cient Judgment  and  discretion  to  discern  the 
risk  he  Incurred  by  getting  off  the  car  travel- 
ing at  the  speed  he  described,  and  that  be 
should  not  have  been  nonsuited.  It  seems 
to  me  the  question  whether  or  no  he  was 
guilty  of  contributory  negligence  was  one 
for  the  Jury  to  pass  on. 

Wherefore  the  Judgment  is  reversed,  and 
the  cause  remanded. 

GOODB,  J.,  concurs.  NORTONI,  J,  dis- 
sents. 

NORTONI,  J.  (dissenting).  I  am  unable  to 
accept  the  views  of  my  associates  In  this 
case,  and  therefore  decline  to  concur  in  the 
opinion  of  the  court.  The  case  presents  it- 
self to  my  mind,  first,  as  one  in  which  the 
plaintiff  was  culpably  negligent;  and,  sec- 
ond, I  am  not  convinced  that  the  record  dis- 
closes plaintiffs  injury  to  be  attributable  to 
the  negligence  of  defendant.  In  truth,  it 
seems  to  me  as  though  his  injury  Is  solely  the 
result  of  his  own  careless  conduct  in  stepping 
off  of  a  moving  car  on  the  very  brink  of  a 
precipice  42  feet  In  height.  The  evidence 
shows  the  plaintiff  to  be  a  boy  12  years  of 
age.  He  was  possessed  of  average  Intelli- 
gence. His  testimony  discloses  him  to  be 
bright  and  alert.  He  said  he  was  reared  In 
the  vicinity  of  Creve  Coeur  Lake,  which  is 
Situated  about  16  miles  west  of  the  city  of 
St  Louis,  and  had  attended  school  for  sev- 
eral months  prior  to  his  injury  at  a  school- 
house  located  about  one-fourth  of  a  mile 
from  the  place  where  he  was  precipitated 
over  the  precipice  by  Jumping  off  of  a  moving 
car.  He  testified  that  he  had  often  seen  per- 
sons getting  on  and  off  moving  street  cars  In 
the  city  of  St.  Louis;  that  he  had  also  ob- 
served brakemen  getting  off  and  on  moving 
trains.  Having  been  reared  in  this  locality, 
which  Is  permeated  with  electric  railroads, 
it  goes  without  saying  that  he  was  entirely 
familiar  with  the  operation  of  cars  of  the 
kind  in  question  and  the  necessary  dangers 
incident  thereto.  As  to  the  place  where  he 
was  injured — ^that  is,  where  he  fell  over  the 
precipice  down  onto  the  Colorado  railroad 
right  of  way — he  was  familiar  with  this  too. 
This  was  a  point  where  the  Creve  Coeur  Lake 
Electric  line,  running  east  and  west,  by 
means  of  a  trestle,  crosses  the  Colorado 
steam  railroad,  which  runs  north  and  south. 
Plaintiff  testified  he  had  attended  school  at 
a  schoolhouse  one-fourth  of  a  mile  south  of 
this  crossing  for  three  months  before  his  in- 
Jury.  At  another  place  in  his  examination  it 
appears  he  had  attended  school  there  for 
seven  months  altogether.  He  testified  he  had 
gotten  on  and  off  the  cars  at  this  Identical 
passenger  platform  four  or  five  times  recent- 
ly prior  to  the  day  he  was  injured.  It  is 
certain,  therefore,  that  he  knew  the  situation 
and  its  surroundings.  It  appears  in  the  evi- 
dence the  platform  erected  by  the  defendant 
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company  for  the  purpose  of  receiving  and 
discharging  passengers  was  about  six  feet 
four  Inches  In  width,  and  extended  along  the 
south  side  of  Its  tracks  immediately  adja- 
cent to  its  trestle  over  the  Colorado  railroad 
for  some  considerable  distance.  One  witness 
stated  this  platform  was  26  feet,  and  another 
that  it  was  48  feet  in  length.  Probably  the 
latter  is  correct.  Defendant's  car  line  at  this 
point  is  situated  on  top  of  a  high  embank- 
ment at  an  elevation  of  42  feet  above  the 
Colorado  railroad  tracks,  which  are  on  the 
surface.  By  attention  to  the  evidence,  and 
certain  photographs  introduced  and  on  file 
In  the  case,  It  appears  that  the  defendant's 
tracks  crossed  over  and  above  the  Colorado 
tracks  by  means  of  a  trestlework  42  feet 
above  the  tracks  of  the  Colorado  railroad. 
Defendant's  platform  for  the  reception  and 
discharge  of  passengers  there  abutted  this 
trestlework,  and  the  east  end  of  the  plat- 
form was  the  immediate  top  of  the  precipice. 
Plaintiff,  having  boarded  the  car  at  Creve 
Cceur  lake,  some  three  miles  west  of  the 
Colorado  crossing,  requested  the  conductor 
to  stop  the  car  at  that  point  and  permit  him 
to  alight.  The  conductor  said  be  would  do 
so,  and  thereafter  took  a  seat  In  the  car  and 
became  engaged  in  reading  a  newspaper. 
There  seems  to  have  been  no  other  passen- 
gers on  the  car.  When  the  car  came  within 
a  short  distance  of  the  Colorado  crossing, 
plaintiff  saw  the  conductor  seated  reading 
the  paper,  and,  without  further  calling  his 
attention  to  his  desire  to  alight,  went  out 
upon  the  back  platform  and  stood  upon  the 
step.  At  this  time  the  car  was  about  one- 
half  a  block  west  of  the  platform,  and  was 
moving  toward  St.  Louis,  so  plaintiff  says, 
"pretty  swift."  At  the  time  it  reached  the 
west  end  of  the  platform,  it  was  maintaining 
a  rate  of  speed  at  which  the  plaintiff  did  not 
care  to  venture  to  alight  It  appears  the  car 
continued  going  eastward  faster  than  a  man's 
walk,  oi;  equivalent  to  a  slow  run,  until  the 
rear  step  thereof  on  which  plaintiff  stood 
was  within  three  feet  of  the  east  end  of  the 
platform,  or,  in  other  words,  within  three 
feet  of  the  brink  of  the  precipice,  when  the 
plaintiff  alighted  therefrom,  at  which  time, 
while  he  was  in  the  act  of  alighting,  the 
speed  was  accelerated  again,  causing  his 
stumble  and  consequent  somersault  over  the 
brink  of  the  precipice  to  the  Colorado  right 
of  way  below. 

Now,  first,  with  respect  to  defendant's  neg- 
ligence. It  may  be  stated  as  a  proposition 
of  law  generally  true  that  the  courts  will  not 
declare  a  person  guilty  of  negligence  as  a 
matter  of  law  In  alighting  from  a  slowly  mov- 
ing street  car  on  a  level  street,  or  where  the 
surroundings  are  reasonably  safe  and  secure 
for  the  purpose.  This  doctrine  obtains  with 
respect  to  cases  where  the  car  is  approaching 
ft  usual  stopping  place  and  slowing  down  as 
though  it  were  going  to  make  a  stop,  for 
such  amounts  to  an  invitation  to  the  passen- 
ger to  prepare  to  alight,  and  at  the  same 


time  operates  as  an  assurance  that  the  speed 
will  not  be  accelerated,  at  least,  until  the 
stopping  place  is  reached.  Dawson  v.  Transit 
Company,  102  Mo.  App.  277,  76  S.  W.  689. 
The  evidence  In  this  record  presents  no  such 
case,  however,  for  here.  Instead  of  the  speed 
of  the  car  being  accelerated  after  the  car 
slowed  down  and  while  approaching  the  stop- 
ping place,  the  acceleration  of  speed  occur- 
red when  the  car  was  actually  leaving  it. 
By  attending  to  the  facts  and  situation  dis- 
closed, it  appears  at  the  time  plaintiff  step- 
ped off  of  the  rear  platform  of  the  car  that 
at  least  foui^flfths  of  the  body  of  the  car 
had  then  passed  to,  and  was  actually  upon 
the  trestlework,  42  feet  above  the  Colorado 
railroad  tracks.  Now,  a  boy  12  years  of  age, 
and  'every  other  person  of  average  Intelli- 
gence, knows  full  well  that  street  cars  do  not 
stop  on  trestles  42  feet  above  the  earth  and 
discbarge  passengers.  It  appears,  therefore, 
the  plaintiff  knew  that.  Instead  of  the  car 
approaching  the  stopping  place  at  the  time 
its  speed  was  accelerated,  it  was  actually 
going  forward  therefrom,  and  It  is  undoubt- 
edly the  law  that  negligence  cannot  be  at- 
tributed to  the  defendant  for  accelerating  the 
speed  of  its  car  when  leaving  a  stopping  place 
unless  its  servants  In  charge  of  the  car 
actually  knew  the  passenger  was  then  about 
to  alight.  There  is  no  evidence  whatever  in 
this  case  that  either  the  conductor  or  motor- 
man  knew  the  plaintiff  was  about  to  alight 
at  that  time.  Armstrong  v.  Met.  Street  Ry. 
Co.,  36  App.  Dlv.  525,  55  N.  T.  Supp.  498; 
Outen  V.  N.  &  S.  St.  Ry.  Co.,  94  Ga.  662,  21 
S.  E.  710.  It  is  true  the  conductor  was  read- 
ing a  newspaper,  and  had  evidently  forgot- 
ten the  plaintiff's  request,  made  two  miles 
back,  to  stop  the  car.  This  was  no  doubt 
carelessness  on  his  part.  However  that  may 
be,  it  is  not  one  of  the  acts  of  negligence  al- 
leged in  the  petition  and  relied  upon  for  re- 
covery, although  it  is  mentioned  therein  as  a 
matter  of  inducement  That  such  is  not  re- 
lied upon  as  a  ground  of  recovery  is  manifest 
from  the  petition.  (See,  also,  page  7  of  the 
brief  of  counsel  for  plaintiff,  which  discloses 
that  no  such  ground  is  contended  for  by  the 
argument  here.)  Be  this  -as  it  may,  the  prop- 
osition to  the  effect  tliat  defendant  was  not 
negligent  in  accelerating  tlie  speed  of  the 
car  upon  leaving  the  stopping  place,  unless 
its  servants  knew  the  plaintiff  was  engaged 
in  the  act  of  alighting,  is  entirely  sound.  Of 
course,  this  doctrine  would  not  obtain  with 
equal  force  had  the  plaintiff  stepped  off  the 
car  while  it  was  slowly  approaching  the 
stopping  place. 

To  recur  to  plalntiflTs  contributory  negli- 
gence. The  evidence  is  that  although  entirely 
familiar  with  the  situation,  having  gone  to 
school  for  several  months  within  one-fourth 
of  a  mile  therefrom,  having  gotten  on  and  off 
the  cars  four  four  or  Ave  times  at  the  Iden- 
tical place  in  question,  and  being  possessed 
with  full  knowledge  of  the  precipice,  42  feet 
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In  height,  the  plaintiff,  a  boj  of  12  years, 
possessed  of  average  intelligence,  active  and 
alert,  stepped  off  of  a  moving  car  within  3 
feet  of  the  end  of  the  platform,  and  was 
thereby  hurled  over  the  brink  of  the  precipice, 
And  Injured.  It  is  indeed  true  the  law  makes 
allowance  for  the  thoughtlessneaa  of  youth. 
It  does  not  hold  him  necessarily  irrespon- 
sible, however.  In  a  case  in  which  the  con- 
duct of  a  boy  only  nine  years  of  age  was  in- 
volved our  Supreme  Court  said:  "To  the  ex- 
tent that  a  child  has  knowledge  and  under- 
standing of  danger,  or  where  it  is  of  such  a 
nature  at  to  be  obvious  to  even  one  of  Ms 
years,  he  is  in  legal  duty  to  avoid  it."  Riden- 
hour  V.  K.  C.  Cable  Co.,  102  Mo.  270-287,  13 
S.  W.  889,  14  S.  W.  760.  This  language  was 
quoted  approvingly  and  Italicized  by  Judge 
Gantt  in  Spillane  v.  Mo.  Pac.  Ry.  Co.,  135 
Mo.  414-425,  37  S.  W.  198.  (58  Am.  St.  Rep. 
580.  In  the  Spillane  Case  a  boy  nine  years 
and  four  mouths  of  age  was  injured  while 
drawing  a  small  piece  of  ice  across  a  railroad 
track  with  a  twine  string.  One  end  of  the 
string  was  tied  around  bis  wrist  and  the 
other  end  around  the  ice.  The  boy  was  on 
one  side  of  the  track  and  the  ice  on  the  oth- 
er. A  passing  locomotive  became  entangled 
In  the  string,  Jerked  the  boy  against  it,  and 
occasioned  his  injury.  The  question  arose  as 
to  whether  or  not  it  was  the  duty  of  a  boy 
of  that  age  to  look  and  listen,  as  is  the  duty 
of  an  adult  person  when  going  about  the 
tracks.  The  argument  advanced  was  that 
his  duty  In  this  respect  should  be  ascertained 
solely  with  reference  to  the  standard  of  care 
exercised  by  a  boy  of  like  intelligence,  ex- 
perience, and  capacity.  It  atH>eariug  from 
the  evidence  that  the  boy  was  familiar  with 
the  railroad  and  the  operation  of  trains,  hav- 
ing been  about  there  frequently  and  quite 
intelligent,  the  court  adjudged  the  same  rule 
should  be  applied  to  him  with  respect  to  such 
obvious  dangers  as  would  apply  to  one  sul 
Juris.  To  compare  the  facts  in  Judgment  In 
the  Spillane  Case  to  the  facts  in  Judgment 
in  the  present  case,  touching  the  matter  of 
obvious  dangers;  it  seems  the  act  of  step- 
ping off  of  a  car  moving  faster  than  a  man's 
walk,  on  the  very  brink  of  a  high  precipice, 
is  fraught  with  dangers  equal  and  as  ob- 
vious as  the  act  of  being  on  one  side  of  a  rail- 
road track,  with  one  end  of  a  piece  of  twine 
tied  to  one's  wrist  and  the  other  end  made 
fast  to  a  small  piece  of  ice  while  a  locomo- 
tive is  passing  over  the  track.  One  would 
naturally  expect  the  twine  to  break  or  be  cut 
in  twain  by  the  locomotive  wheels  before  en- 
tailing Injury;  whereas,  even  a  boy  of  12 
knows  the  momentum  Incident  to  moving 
bodies.  The  rides,  the  runs,  the  Jumps  of 
daily  life  are  a  constant  school  of  experience 
In  this,  behalf.  In  Payne  v.  C.  &  A.  Ry.  Co., 
130  Mo.  562,  58!i,  580,  38  S.  W.  308,  our  Su- 
preme Court  held  that  a  bright,  intelllgpnt, 
negro  boy,  possessed  of  a  good  mind,  sight, 
and   hearing,    who   attempted   to  cross    the 


tracks  in  front  of  an  approaching  train,  was 
guilty  of  negligence  as  a  matter  of  law,  and 
predicated  the  doctrine  upon  the  proposition 
that,  with  respect  to  such  obvious  dangers, 
such  an  infant  should  be  held  "to  the  same 
responsibility  as  is  possessed  by  and  recog- 
nized in  an  adult" 

The  same  doctrine  Is  vigorously  asserted 
In  Graney  v.  St.  L.,  I.  M.  &  a  Ry.  Co.,  157 
Mo.  666,  679,  67  S.  W.  276,  00  L.  R.  A.  153. 
In  the  Graney  Case  a  small  boy,  familiar 
with  railroads,  etc.,  standing  within  three 
feet  of  a  passing  freight  train,  was  thrown 
down  and  under  the  wheels  by  means  of 
the  current  of  air  Incident  thereto.  To  com- 
pare the  case  In  Judgment  with  the  Graney 
Case,  it  seems  the  act  of  stepping  off  a  mov- 
ing car  within  three  feet  of  the  brink  of  a 
precipice  Inheres  with  dangers  much  more 
obvious  to  either  boy  or  man  than  the  most 
usual  and  dally  occurrence  of  standing  with- 
in three  feet  of  a  passing  train.  The  doctrine 
of  those  cases  has  been  recently  reviewed  and 
approved  by  the  court  of  last  resort  in  Walk- 
er ▼.  Railroad  Co.,  193  Mo.  453,  481,  482, 
92  S.  W.  83.  Although  the  learned  Judge 
giving  the  opinion  In  that  case  reluctantly 
subscribed  to  the  doctrine,  he  recognized  It 
as  authority,  and  stated  it  to  be  the  law  of 
this  state.  And  It  may  be  said  that  the 
principal  case  relied  upon  and  quoted  from 
by  Judge  BLAND  in  the  majority  opinion  of 
the  court  in  the  case  now  under  advisement 
declares  a  boy  12  years  of  age  who  was  In- 
jured .while  asleep  on  the  depot  platform 
near  the  track  to  be  guilty  of  negligence  as 
a  matter  of  law.  His  recovery  was  permit- 
ted In  that  Instance  only  upon  the  doctrine 
of  the  last  clear  chance;  it  appearing  that 
bis  Injury  could  have  been  averted  by  the 
exercise  of  ordinary  care  on  the  part  of 
the  locomotive  engineer.  Mann  v.  M.,  K.  & 
T.  Ry.  Co.,  123  Mo.  App.  486,  492,  100  S. 
W.  566. 

Plaintiff  In  this  case  was  entirely  familiar 
with  the  situation.  He  admits  in  his  testi- 
mony that  he  knew  the  precipice  was  there, 
etc.,  yet  he  stepped  off  from  a  moving  car 
within  three  feet  of  the  brink.  Under  such 
circumstances.  It  seems  to  me  the  danger  was 
as  obvious  to  a  reasonably  Intelligent  bo.' 
of  12  years  as  It  would  have  been  to  the 
average  adult  If  the  cases  above  cited  are 
the  law  of  this  state,  then  the  plaintlfTs  con- 
duct with  respect  to  the  obvious  danger 
which  confronted  him  must  be  ascertained 
with  respect  to  the  rule  applicable  to  those 
persons  who  are  sul  Juris. 

Entertaining  this  view,  I  respectfully  dis- 
sent from  the  opinion  of  the  court  I  deem 
the  Judgment  of  the  court  In  this  case  to  be  In 
direct  conflict  with  the  cases  of  Spillane  v. 
Mo.  Pac.  Ry.  Co.,  135  Mo.  414,  37  S.  W.  198. 
58  Am.  St  Rep.  580.  Payne  v.  C.  &  A.  Ry. 
Co.,  130  Mo.  ,'^02.  .S8  S.  W.  .WS.  Oraney  v. 
St  t,.,  I.  M.  &  S.  Ry.  Co.,  157  Mo.  COC,  57 
S.  W.  276,  50  L.  R.  A.  153,  Walker  v.  Wa- 
bash R.  R.  Co.,  193  Mo.  453,  92  S.   W.  83, 
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and  other  cases  asserting  the  same  doctrine 
hereinbefore  cited,  and  respectfully  ask  that 
the  case  be  certiaed  to  the  Supreme  Court 
for  final  determination. 


LAOERHOLM  t.  LAOERHOLM. 

(St.  Louis  Court  of  Appeals.     Missouri.     June 

23,  1908.    Rehearing  Denied  Oct  6,  1908.) 
Divorce  —  Jubisdtotion  —  JuwsDicrrioN   or 
Pebson— Residence  or  Plaintiit. 

Where,  in  a  divorce  suit,  plaintiff  alleged  he 
was  a  resident  of  B.  county,  on  proof  that  he 
was  a  resident  of  J.  county,  the  suit  was  proper- 
ly dismissed,  though  the  question  of  jurisdiction 
was  not  raised  by  plea  in  abatement. 
Bland,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Butler  Coun- 
ty; J.  C.  Sheppard,  Judge. 

Action  by  D.  W.  Lagerholm  against  Laura 
Bell  Lagerholm.  From  a  Judgment  dismiss- 
ing the  petition  and  cross-bill,  defendant  ap- 
peals.   Affirmed. 

Ernest  Green,  for  appellant  Andrew  C. 
Ketring,  for  respondent 

BLAM>,  P.  J.  The  action  Is  for  divorce. 
In  his  petition  plaintiff  alleged  indignities, 
which,  if  true^  were  sufficient  under  the  stat- 
ute to  entitle  him  to  the  relief  prayed  for. 
The  answer  was  a  general  denial  and  a  cross- 
bill, in  which  defendant  alleged  such  mis- 
conduct and  indignities  as  to  entitle  her  to 
a  divorce,  if  she  was  the  Innocent  and  injur- 
ed party.  The  parties  were  married  In  the 
city  of  St  Louis  In  1890,  and  continued  to 
live  In  said  city  until  the  year  1905,  when 
they  purchased  a  farm  in  Jefferson  county. 
Mo.,  and  established  their  home  thereon.  The 
suit  was  brought  in  the  Butler  circuit  court 
The  summons  was  served  on  defendant  at 
her  home  In  Jefferson  county.  There  was 
a  mortgage  of  $1,000  on  the  farm.  Plaintiff 
testified  that,  after  they  moved  to  the  farm, 
it  was  mutually  agreed  between  himself  and 
wife  that  he  should  go  to  Poplar  Bluff,  In 
Butler  county,  and  earn  wages  and  pay  off 
the  mortgage;  that  be  went  there,  and  out  of 
his  earnings  paid  $350  on  the  mortgage,  also 
the  Interest  thereon  and  some  back  taxes; 
that,  after  going  to  Poplar  Bluff,  he  made 
frequent  visits  of  from  four  to  six  days 
duration  to  his  home  in  Jefferson  county,  and 
these  visits  continued  until  a  short  time  be- 
fore he  brought  his  suit  for  divorce.  After 
both  parties  had  offered  their  evidence,  the 
court  called  plaintiff  to  the  *wltue3S  stand 
and  the  following  occurred:  "By  the  Court: 
Q.  "Why  did  you  come  down  here?  A.  The 
money  we  had  in  the  bank  commenced  to 
run  down.  We  only  had  $94,  and  It  was 
approaching  the  time  when  I  should  pay  the 
interest,  and  I  knew  I  had  a  big  mortgage 
nnd  I  had  nothing  to  redeem  that  mortgage. 
Q.  You  thought  you  could  hire  a  man  to 
run  that  farm  to  do  as  well  as  you  could, 
and  you  could  come  down  here  and  make 
some  money  to  pay  off  the  mortgage?     A. 


Yes,  sir.  Q.  When  you  got  your  mortgage 
paid  off,  you  wanted  to  go  back  and  live 
there?  A.  Yes,  sir.  Q.  That  is  your  home? 
A.  Yes,  sir.  Q.  And  Is  yet?  A.  Yes,  sir. 
Q.  And  has  been  all  the  time?  A.  Yes,  sir. 
By  Court:  You  had  better  take  your  divorce 
suit  up  to  the  county  where  you  belong.  I 
don't  believe  I  have  jurisdiction  to  try  di- 
vorce cases  for  people  living  all  over  the 
state.  By  Defendant:  We  are  forced  Into 
court,  being  brought  In  here  to  answer  this 
petition,  and,  being  forced  In  here,  we  think 
your  honor  has  jurisdiction  of  the  cross-bill." 
Whereupon  both  the  petition  and  cross-bill 
were  dismissed  by  the  court  and  judgment 
was  rendered  against  plaintiff  for  the  costs, 
from  which  action  of  the  court  defendant 
appealed. 

Plaintiff's  evidence  shows  that  his  place 
of  residence  was  in  Jefferson  county  at  the 
time  he  brought  the  suit  Therefore,  the  ques- 
tion in  the  case  tor  decision  is  whether  the 
provisions  of  the  statute  requiring  that  "pro- 
ceedings (In  divorce  cases)  shall  be  bad  in 
the  county  where  the  plaintiff  resides"  (sec- 
tion 2922,  Ann.  St.  1906)  Is  jurisdictional,  or 
merely  prescribes  the  venue  of  such  cases. 
In  Pate  v.  Pate,  6  Mo.  App.  <ffi,  this  court 
held  this  provision  of  the  statute  was  ja- 
risdlctlonal,  and,  to  show  jurisdiction,  it 
was  essential  that  the  plaintiff  allege  In  the 
petition  that  he  or  she  was  a  resident  of  the 
county  In  which  the  suit  was  brought.  In 
Werz  V.  Werz,  11  Mo.  App.  30-31,  Judge 
Thompson,  reviewed  the  legislation  on  the 
subject,  and,  noticing  the  Pate  Case,  said: 
"Under  a  settled  rule  of  statutory  interpre- 
tation, this  form  may  be  looked  to  to  explain 
the  meaning  which  the  Legislature  intended 
to  be  placed  upon  the  statute;  and,  taking  it 
so,  there  can  be  no  doubt  that  this  section  of 
the  statute  was  not  Intended  to  declare  a 
fact  essential  to  jurisdiction,  but  was  merely 
Intended  to  prescribe  the  venue,  a  statement 
of  which  need  not  be  embraced  in  the  body 
of  the  petition.  If  the  suit  is  not  brought 
in  the  county  of  the  plaintiff's  residence, 
that  is  a  fact  pleadable  In  abatement;  and, 
unless  pleaded  In  abatement.  It  Is  waived. 
So  far  as  I  can  learn,  the  profession  have 
generally  acted  upon  this  view.  My  Inquiries 
upon  this  subject  lead  me  to  believe  that 
nearly  all  the  divorces  which  were  granted 
within  this  appellate  district  prior  to  the 
judgment  of  this  court  in  Pate  v.  Pate  were 
founded  upon  petitions  which  did  not  con- 
tain this  allegation.  These  divorces  have 
been  followed  In  most  cases,  no  doubt,  by 
marriages,  and  children  have  been  bom  of 
these  marriages.  If  we  are  now  to  hold 
that  these  marriages  are  mere  nullities,  and 
that  either  party  to  one  of  these  marriages 
is  at  liberty  to  have  it  set  aside  at  pleasure 
upon  application  to  the  court  for  thAt  pur- 
pose. If  we  lay  down  a  rule  which  will  make 
the  parties  to  these  marriages  liable  under 
the  criminal  statute  for  open  and  notorious 
adulterous   cohabitation,  the   very   greatest 
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ctIIb  and  hardships  will  result  If  it  were 
necessary  to  do  so  in  order  to  avoid  these 
consequences,  I  should  not  hesitate  to  ex- 
press myself  In  favor  of  overruling  the  de- 
cisions of  this  court  t>otb  in  Cole  t.  Cole, 
8  Mo.  App.  671,  and  in  Pate  v.  Pate."  In 
Gant  y.  Gant,  49  Mo.  App.  S,  the  Kansas 
City  Court  of  Appeals  denied  the  authority 
of  the  Pate  Case,  and  held  that  It  was  not 
necessary  that  plaintiff  allege  In  his  or  her 
petition  that  he  or  she  resided  in  the  county 
where  the  suit  was  brought  It  seems  to  me 
that  Judge  Thompson  took  the  proper  view 
of  this  provision  of  the  statute — ^that  it  di- 
rects where  the  suit  shall  be  brought  but 
does  not  require  as  a  prerequisite  to  the  Ju- 
risdiction of  the  court  that  the  suit  be 
brought  in  the  county  where  the  plaintiff  re- 
sides. The  circuit  courts  of  the  state  are 
courts  of  general  jurisdiction  In  both  law  and 
equity  cases,  and  have  original  jurisdiction 
In  all  divorce  proceedings;  hence  they  have 
jurisdiction  In  divorce  cases,  irrespective  of 
the  county  where  they  are  commenced.  If 
suit  is  brought  in  a  county  where  the  plain- 
tiff has  no  right  under  the  statute  to  bring 
It,  advantage  of  this  fact  can  only  be  talcen 
by  a  plea  In  abatement.  In  such  case,  If  the 
defendant  flies  no  plea  in  abatement  but 
pleads  to  the  merits,  the  question  of  venue 
is  thereby  waived,  and  the  court  may  pro- 
ceed to  hear  and  determine  the  cause  on  its 
merits  as  though  the  suit  had  been  brought 
in  the  proper  county.  The  learned  circuit 
judge  followed  the  ruling  in  the  Pate  Case, 
which  is  no  longer  authority  for  the  state- 
ment therein  that  the  petition  must  allege 
that  plaintiff  resides  in  the  county  where 
the  suit  is  brought  to  confer  jurisdiction  on 
the  court  and  I  think  the  Judgment  should 
be  reversed  and  the  cause  remanded  for  new 
trial. 

But  Judges  GOODE  and  NORTONI  are  of 
the  opinion  that  as  plaintiff  alleged  in  his 
petition  that  he  was  a  resident  of  Butler 
county,  the  trial  court,  on  proof  that  he  was 
a  resident  of  Jefferson  county,  properly  dis- 
missed the  cause,  wherefore  the  judgment  is 
affirmed. 


KINGMAN  ST.  LOUIS  IMPLE5IENT  CO.  v. 

SOUTHERN  RY.  CO. 

(St  Lonis  Court  of  Appeals.     Missouri.     June 

23,  1908.    Rehearing  Denied  Oct.  6,  1908.) 

1.  Cabbiers— Carriage  of  Goods— Delivekt 
BY  Carrier— Delivert  Subject  to  Inspec- 
tion—Effect. 

Even  though  a  consignee  had  a  right  to  in- 
spect cars  of  freight  placed  on  its  switch  before 
aeceptiDg__thera,  a  delivery  on  the  switcii  subject 
to  the  riKht  of  inspection  released  the  carrier 
froni  liability  as  a  common  carrier,  unless  the 
consignee  on  inspoction  rejected  the  freight,  and 
notified  the  carrier  thereof. 

2.  Same— INJUBT  to  Goods  —  Actions  — Evi- 
dence. 

In  an  action  against  a  carrier  for  damage 
to  goods  by  flood,  the  evidence  held  to  show  that 
tiie  cars  had  been  delivered  to  plaintiff  in  good 
condition  before  the  Hood,  so  that  its  liability  as 
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carrier  had  ceased  when  the  goods  were  dam- 
aged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  588-593.J 

3.  Same— Delivery  to  Carbibb  —  Carbieb  as 
Bailee. 

Where,  after  delivery  of  cars  of  freiglit  to 
a  consisnce,  the  carrier  agreed  to  take  them  to 
higher  ground  to  protect  them  from  flood  with- 
out any  charge  for  switching  or  otherwise,  ex- 
cept the  actual  expense  of  handling  the  cars  to 
keep  them  out  of  the  water,  the  carrier  took 
the  cars  as  a  l>aiiee,  and  not  as  a  carrier. 

4.  Same— Injury  to  Goods — Carrier's  Lia- 
B  tLiTY  —  Possession  by  Cabbies  —  Neces- 
sity. 

In  an  action  against  a  carrier  for  failure  to 
protect  freight  in  cars  from  injury  by  flood, 
plaintiff  must  show  that  the  goods  were  in  de- 
fendant's possession  either  as  a  carrier  or  ware- 
houseman. 

Appeal  from  St  Louis  Circuit  Court; 
Jesse  A.  McDonald,  Judge. 

Action  by  the  Kingman  St  Louis  Imple- 
ment Company  against  the  Southern  Railway 
Company.  From  an  order  overruling  a  mo- 
tion to  set  aside  a  nonsuit  plaintiff  appeals. 
Affirmed. 

The  petition  Is  in  three  counts.  In  the 
first  it  Is  stated,  in  substance,  that  the  de- 
fendant on  June  2,  1903,  as  a  connecting  car- 
rier, received  from  the  Big  Pour  Railway 
Company  one  car  containing  43  Weber  wag- 
ons and  sundry  fixtures,  all  in  good  condition, 
consigned  to  plaintiff  at  East  St.  Louis,  III., 
and  alleges  that  it  was  defendant's  duty  to 
exercise  ordinary  care  to  protect  said  prop- 
erty from  damage  while  in  Its  possession, 
and  to  deliver  same  to  plaintiff,  the  con- 
signee, in  like  condition  as  wlien  received; 
that  defendant  on  said  2d  day  of  June  placed 
the  car  in  its  yards  in  East  St.  Louis,  known 
as  the  Sixth  street  yards,  which  are  on  very 
low  ground,  and  subject  to  frequent  overflow 
from  the  waters  of  the  Mississippi  river,  and 
permitted  said  car  to  remain  in  said  yards 
until  June  10th;  tliat  defendant  from  the 
2d  day  of  June  to  June  10th,  was  informed 
and  had  knowledge  that  its  Sixth  street 
yards  were  threatened  with  an  unusual  over- 
flow, and  was  requested  by  plaintiff  to  move 
said  car  to  higher  ground,  and  to  a  place  of 
safety,  which  defendant  could  have  done, 
but  It  negligently  permitted  said  car  to  remain 
in  Its  Sixth  street  yards,  and  on  June  10th, 
while  said  car  was  In  said  Sixth  street  yards, 
and  in  the  possession  of  defendant,  it  and  Its 
contents  were  submerged  by  an  overflow  of 
the  Mississippi  river,  and  the  wagons  and 
other  contents  of  the  car  were  damaged, 
etc.  The  second  and  third  counts  refer  to  the 
first  one.  and  are  like  it  in  all  respects,  c'c- 
cept  the  car  in  the  second  count  was  received 
by  defendant  from  the  Vandaila  Railroad 
Company,  and  was  loaded  with  harrows, 
lawnmowers,  and  fixtures  and  repairs  belong- 
ing thereto.  The  car  in  the  third  count  was 
received  from  the  Chicago  &  Alton  Railroad 
Company,  and  was  loaded  with  binding  twine. 
Defendant's  answer  consists  of  a  general  de- 
nial and  the  further  allegation  that  the  cars 
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were  received  by  defendant  from  the  con- 
necting railroad  to  be  switched  and  deliver- 
ed to  plaintiff  at  its  place  of  business  located 
on  defendant's  line  of  track  In  the  city  of 
East  St.  LoulB ;  that  on  June  4th,  defendant 
delivered  the  car  to  plaintiff  at  its  place  of 
business  In  East  St  Louis,  111.,  and  at  the 
time  of  such  delivery  the  car  and  goods  were 
in  good  order  and  condition,  and  in  the  same 
condition  as  when  received  by  defendant 
Defendant  further  answered  that  at  the  time 
alleged,  and  for  some  time  prior  thereto, 
there  was  a  custom  in  general  use,  participat- 
ed in  by  both  plaintiff  and  defendant,  where- 
by defendant  delivered  cars  consigned  to 
plaintiff  by  placing  them  at  plahitlff's  plat- 
form at  its  place  of  business  at  the  switch 
traclc  known  as  "Kingman  switch,"  and  that 
defendant.  In  accordance  with  said  custom, 
placed  these  cars  on  said  switch  track,  there- 
by delivering  the  same  In  good  order,  etc.; 
that  thereafter,  on  June  6th,  after  such  de- 
livery, and  while  the  cars  were  standing  on 
the  Kingman  switch  at  plaintiff's  platform, 
plaintiff,  for  its  own  convenience  and  accom- 
modation, and  without  any  consideration 
therefor,  requested  defendant  to  move  said 
car  from  said  Kingman  switch  and  place  the 
same  in  defendant's  yard,  known  as  its  Sixth 
street  yard,  and  alleges  that  thereby  plain- 
tiff ratified  and  accepted  the  aforesaid  de- 
livery of  the  car  and  estopped  Itself  to  deny 
the  same;  that  defendant,  without  any  con- 
sideration therefor,  and  for  the  accommoda- 
tion of  plaintiff,  removed  said  car  from  said 
switch  and  placed  the  same  in  its  Sixth 
street  yard;  that  but  for  such  request  de- 
fendant would  not  have  moved  said  car  from 
the  Kingman  switch,  and.  If  any  damage  oc- 
curred to  the  property,  it  was  while  same 
was  in  the  Sixth  street  yard  under  the  cir- 
cumstances alleged.  The  answer  to  each  of 
the  three  causes  of  action  is  substantially 
the  same.  Plaintiff  denied  that  the  cars  were 
bUled  in  care  of  the  Kingman  switch;  ad- 
mitted that  on  June  6th  the  car  was  placed 
on  the  Kingman  switch  in  East  St  Louis, 
and  was  at  that  time  in  good  condition ;  de- 
nied that  the  car  was  then  delivered  to  plain- 
tiff or  accepted  by  It,  and  denied  that  the 
custom  alleged  in  defendant's  answer  was 
the  custom  followed  between  plaintiff  and 
defendant  in  delivering  cars,  but  alleged  that 
In  all  cases,  by  custom  and  usage,  cars  billed 
to  plaintiff  in  East  St.  Louis  were  placed  up- 
on Kingman  switch  at  a  convenient  place  for 
unloading;  that  plaintiff  had  48  hours  in 
which  to  inspect,  unload,  and  accept  the 
same,  and  had  the  right  at  all  times  to  re- 
ject any  and  all  cars  after  the  same  were 
placed  upon  said  switch,  and  to  give  any 
additional  and  further  Instruction  pertaining 
to  the  moving  and  handling  of  the  same  until 
received  and  unloaded  by  plaintiff;  and  de- 
nied that  it  requested  the  defendant  to  place 
said  cars  In  its  Sixth  street  yard,  or  that 
the  same  were  ever  delivered  to  plaintiff. 
The  replies  to  the  answers  to  the  separate 


causes  of  action  are  substantially  the  same. 
The  reply  also  denies  all  other  allegations  of 
new  matter  in  the  answers  to  all  the  counts. 
A  stipulation  was  entered  into  by  the  par- 
ties and  filed  in  the  cause,  to  the  effect  that 
car  No.  8754  was  at  10  o'clock  on  June  4, 
1903,  placed  on  the  switch  track  knovra  as 
"Kingman  switch,"  in  East  St  Louis,  111., 
which  track  runs  along  in  front  of  plaintiff's 
warehouse;  that  car  No.  12291  at  8  o'clock 
on  the  forenoon  of  June  6,  1903,  was  simi- 
larly placed;  that  car  No.  93060  was  on 
June  4,  1903,  at  5  o'clock,  similarly  placed. 

Edward  H.  Bowie,  the  government  official 
local  forecaster  in  charge  of  the  weather 
bureau  at  St  Louis,  in  June  1903,  testified 
that  his  first  warning  was  issued  on  May 
31st;  that  on  June  2d  he  Issued  the  fol- 
lowing notice:  "Mississippi  is  at  or  above 
the  danger  line  at  all  points  in  the  St  Louis 
district  The  rise  will  continue  rapidly.'" 
On  the  following  day  he  Issued  the  following 
notice:  "St  Louis.  Rate  of  rise  will  con- 
tinue rapidly;  33%  ft  will  be  reached  Fri- 
day morning,  34%  Saturday  morning,  stage 
of  35  ft  Sunday  night  or  Monday.  Meas- 
ures to  protect  property  for  36  ft  stage  Mon- 
day should  be  taken."  On  the  next  day,  the 
4th,  he  Issued  the  following:  "St  Loula 
During  last  24  hours  Mississippi  rose  %  ft 
to  stage  33%,  stage  35  ft  St.  Louis  will  be 
reached  by  Saturday  noon,  36  ft  Sunday 
night,  and  stage  37  to  37%  ft  by  Tuesday. 
Measures  to  protect  properl7  at  stage  of  87% 
ft  at  St  Louts  should  be  taken."  The  day 
following,  the  5th,  he  Issued  the  following 
statement:  "St.  Louis.  Rise  will  continue 
rapidly  through  the  next  forty-eight  hours, 
stage  37%  ft  Monday  or  Tuesday  night  be- 
ing reached.  Measures  to  protect  property 
at  stage  of  37%  to  38  ft  should  be  taken." 
Witness  testified  that  the  following  day  he 
sent  out  practically  the  same  report ;  that  he 
published  reports  on  the  daily  weather  map 
issued  from  the  office,  1,200  copies  of  which 
were  circulated  in  St.  Louis  and  vicinity; 
that  his  reports  were  published  in  all  the 
daily  papers  of  St.  Louis  and  East  St  Louis ; 
that  his  duties  were  to  forecast  the  weather 
for  St  Louis  district,  St.  Louis  and  vicinity, 
to  send  out  warnings  and  the  forecast  of 
rivers  of  St  Louis  district 

The  following  stipulation  of  facts  was  en 
tered  into  by  the  parties,  and  read  in  evi- 
dence: "That  defendant,  Southenc  Railway 
Company,  received  from  the  Cleveland,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Com- 
pany at  Brooklyn  Station,  in  East  St  Louis, 
111.,  on  June  2,  1908,  at  5:55  o'clock  in  the 
afternoon,  St.  Louis  &  San  Francisco  car  No. 
8754,  consigned  to  the  plaintiff  at  the  city  of 
East  St  Louis,  111.,  and  that  said  defendant 
thereafter,  and  at  10  o'clock  in  the  forenoon 
of  June  4,  1903,  placed  the  said  car  upon  the 
plaintUTs  track,  known  as  'Kingman  switch,' 
In  Eiast  St  Louis,  111.,  which  said  track  runs 
along  In  front  of  plaintiff's  warehouse.  That 
the  defendant  Southern  Rallwa/   Company 
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received  from  the  Chicago  &  Alton  Railway 
Company,  at  Brooklyn  Station,  In  East  St. 
Louis,  111.,  on  June  3,  1903,  at  7:20  o'clock  In 
the  afternoon,  Missouri  Pacific  car  No.  12,- 
291,  consigned  to  the  plaintiff  at  the  city  of 
East  St.  Louis,  111.,  and  that  said  defendant 
thereafter  and  at  8  o'clock  In  the  forenoon 
of  June  6,  1903,  placed  said  car  upon  switch 
track  known  as  'Kingman  switch,'  In  East  St. 
Lonls,  III.,  which  said  track  runs  along  plaln- 
tlfFs  warehouse.  That  the  defendant  South- 
em  Railway  Company  received  from  the 
Pennsylvania  Railway  Company  at  Willows 
Station,  In  East  St  Louis,  111.,  on  June  4, 
1903,  at  5  o'clock  In  the  afternoon,  Pennsyl- 
vania car  No.  93,060,  consigned  to  plaintiff  at 
the  city  of  East  St  Louis,  111.,  and  that  said 
defendant  thereafter,  on  the  6th  day  of  June, 
1903,  early  In  the  forenoon,  placed  said  car 
upon  the  switch  track  known  as  'Kingman 
switch,'  In  East  St  Louis,  111.,  which  said 
track  runs  along  in  front  of  plaintiff's  ware- 
house." "Kingman  switch,"  spoken  of  In  the 
stipulation,  is  about  1,000  feet  long.  Plain- 
tiff's platform  is  toward  the  west  end  of  the 
switch,  and  is  about  276  feet  long.  The  east 
end  of  the  switch  is  about  600  feet  from  the 
platform.  Commercial  firms  other  than  plain- 
tiff used  this  switch,  which  had  no  connec- 
tion with  any  other  line  of  railroad  except 
defendant's,  to  receive  and  send  out  freight 

In  regard  to  the  delivery  of  cars  op  the 
switch  by  defendant,  H.  P.  Farr,  who  was  as- 
sistant manager  for  plaintiff  in  June,  1903, 
testified  as  follows:  "If  there  was  sufficient 
room  at  the  loading  platform,  the  railway 
company  usually  placed  the  cars  for  unload- 
ing, removing  the  same  after  unloading  was 
completed.  But  if,  as  was  quite  often  the 
case,  the  track  along  the  platform  was  alrea- 
dy full  of  cars,  they  would  set  the  loaded 
cars  on  the  east  end  of  the  Kingman  switch, 
placing  the  same  at  the  platform  as  soon  as 
cars  could  be  taken  out,  which  had  been  ei- 
ther unloaded  or  loaded  by  the  Kingman  peo- 
ple. If  the  car  was  set  at  the  platform  at 
once,  the  Kingman  people  were  privileged  to 
have  48  hours  in  which  to  unload  the  same 
without  the  demurrage  commencing.  If,  how- 
ever, the  car  was  set  at  the  east  end  of  the 
track  or  switch  on  account  of  the  Kingman 
people  not  being  able  to  take  care  of  the  same 
promptly,  the  48  hours  commenced  at  the 
time  the  car  was  set  on  the  east  end  of  the 
track,  and.  If  the  Kingman  people  did  not 
get  the  car  unloaded  within  48  hours  from 
the  time  of  placing  on  the  east  end  of  the 
track,  they  then  had  to  pay  demurrage  for 
any  additional  time  required  to  unload  It" 
Witness  testified  that  this  custom  had  been 
In  existence  certainly  as  far  back  as  1900. 

R.  M.  Slater,  who  was  local  freight  ajrent 
at  East  St  Louis  in  June,  1903,  testified  that 
defendant  merely  acted  as  a  switching  line 
for  plaintiff,  and  delivered  cars  to  it  by  sim- 
ply switching  them  on  the  Kingman  switch, 
which  was  taken  as  delivery,  and  that  It  was 
not  necessary  to  place  a  car  at  piaintlCTs 


platform  to  make  delivery  of  It;  that  he  knew 
nothing  of  a  delivery  subject  to  acceptance, 
In  any  case,  and  never  received  any  notice  of 
the  rejection  of  these  cars;  that  after  the 
cars  were  placed  on  the  switch  the  railroad 
company  had  nothing  further  to  do  with 
them,  nor  control  over  them,  and  that  for  all 
movements  after  cars  were  placed  on  the 
switch  the  railroad  company  made  an  extra 
charge.  Plaintiffs  evidence  tends  to  show 
that  the  custom  was  to  place  cars  billed  to 
plaintiff  in  front  of  Its  platform,  but,  if 
there  was  not  sufficient  room,  they  would  be 
placed  on  the  east  end  of  the  switch,  and,  as 
soon  as  the  track  was  cleared  and  room 
made,  they  would  be  set  at  the  platform  by 
defendant. 

L.  Wolflneyer,  one  of  plaintUTs  employes, 
stated  that  he  had  a  conversatlcm  with  Mr. 
Campbell  (an  cnployi  of  defendant)  in  re- 
gard to  moving  the  property  on  the  morning 
of  June  3d.  Mr.  Campbell  said  he  did  not 
think  the  water  would  reach  St  Louis.  Wit- 
ness told  him  that  Mr.  Bums,  the  manager, 
had  instructed  blm  to  arrange  for  the  mov- 
ing of  the  cars  over  to  the  bluffs,  or,  If  nec- 
essary, to  Belleville,  out  of  the  reach  of  the 
water,  and  that  Mr.  Campbell  agreed  to  keep 
the  property  out  of  the  reach  of  the  water; 
that  his  final  Instructions  were  to  take  them 
to  the  bluffs  or  Belleville;  that  he  was  in- 
formed at  Mr.  Campbell's  office  that  the  way 
was  open  at  the  time  he  made  the  request, 
there  being  no  obstruction  on  the  track  east 
of  East  St  Louis.  This  witness  stated  that 
he  understood  the  three  cars  were  on  the 
Kingman  switch  at  the  time  he  called  on  Mr. 
Campbell.  Therefore  he  is  mistaken  as  to 
the  date  he  made  said  call,  and  must  have 
called  not  earlier  than  June  6th,  as  the 
agreed  statement  of  facts  states  that  all  the 
cars  were  not  placed  on  the  Kingman  switch 
until  June  6th. 

W.  J.  Crockett,  assistant  city  engineer  of 
the  city  of  East  St.  Louis,  testified  that  the 
city  was  protected  all  around  by  railroad  em- 
bankments with  dykes  along  the  front  or 
western  part  which  effectually  protected  the 
city  from  the  overfiow  of  1892  and  1897; 
that  at  the  approach  of  the  flood  of  1903  the 
city  authorities,  knowing  where  the  weak 
points  were,  took  measures  to  strengthen 
the  protection  against  the  approaching  water 
and  elevated  the  railroad  embankments ;  that 
the  people  of  the  city  were  not  alarmed  by 
the  reports  sent  out  by  the  weather  bureau; 
and  thdt  he  thought  the  city  would  be  safe 
from  damage  by  the  flood,  and  felt  secure  un- 
til the  morning  of  June  9th,  when  the  water 
broke  through  the  Illinois  Central  embank- 
ment In  the  southern  part  of  the  city.  Wit- 
ness described  this  embankment  as  being  high 
and  very  strong,  carrying  three  railroad 
tracks;  that  It  had  withstood  all  previous 
floods,  and  had  never  broken  or  given  cause 
for  alarm,  and  was  relied  on  to  protect  the 
city  from  the  water  coming  from  the  south; 
that  Its  weakness  did  not  develop  until  on  the 
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mornlRK  of  tbe  9th,  when  It  broke;  that  the 
flood  of  1903  was  the  greatest  in  the  history 
of  the  city  for  the  last  half  century,  came 
the  quickest,  rose  the  fastest,  and  did  the 
greatest  amount  of  damage;  that  on  the 
breaking  of  tbe  embankment  all  tbe  southern 
part  of  tbe  city  was  flooded,  including  de- 
fendant's Sixth   street  yards. 

Plaintiff's  evidence  proved  the  three  cars 
were  submerged  and  their  contents  damaged 
by  tbe  water.  At  the  close  of  plaintiff's  evi- 
dence, tbe  court  gave  an  Instruction  in  the 
nature  of  a  demurrer  to  the  evidence  on  all 
tbe  counts  of  the  petition,  whereupon  plaintiff 
took  a  nonsuit,  with  leave  to  move  to  set  the 
same  aside.  Its  motion  to  set  aside  the  non- 
suit was  overruled,  and  the  appeal  was 
thereafter  duly  taken  and  perfected. 

Sturdevant  &  Sturdevant,  for  appellant 
McPheeters  &  Harris,  for  respondent 

BLAND,  P.  J.  (after  stating  tbe  facts  as 
above).  Defendant  contends  that  the  nonsuit 
was  proper  for  the  reason  the  evidence  shows 
the  three  cars  were  delivered  to  plaintiff  June 
0th,  on  the  Kingman  switch.  In  good  condi- 
tion, and  hence  were  not  In  defendant's  pos- 
session as  connecting  carrier  on  June  9th, 
wben  they  were  submerged,  as  alleged  in  the 
petition.  Plaintiff's  evidence  tends  to  show 
that  It  bad  tbe  right  to  Inspect  the  cars  after 
they  were  placed  on  the  switch  before  accept- 
ing them.  This  right  does  not  militate 
against  defendant's  contention  that  a  delivery 
on  tbe  switch  was  a  sufficient  delivery  to  re- 
lease it  from  liability  as  a  common  carrier  as 
to  said  cars,  for  a  delivery  subject  to  the 
right  of  inspection  placed  them  under  tbe 
dominion  of  plaintiff,  and  defendant  had  no 
right  to  Interfere  with  that  dominion,  unless 
on  Inspection  plaintiff  rejected  the  cars  and 
notified  defendant  of  its  rejection.  This  was 
not  done,  and  we  hold  that  tbe  evidence 
proves  all  tbe  cars  had  been  delivered  to 
plaintiff  by  defendant,  as  connecting  carrier, 
In  good  condition,  and  that  defendant's  lia- 
bility as  a  common  carrier  ceased  before  the 
contents  of  tbe  cars  were  damaged  by  the 
flood. 

Plaintiff's  evidence  tends  to  show  that  on 
or  about  the  day  tbe  last  car  was  delivered 
on  tbe  Kingman  switch  plaintiff  communicat- 
ed to  defendant  Its  fear  that  the  cars  were  in 
danger  from  the  fast  approaching  flood,  and 
requested  defendant  to  move  them  to  higher 
ground;  that  defendant  promised  and  agreed 
to  move  them  to  a  place  beyond  the  reach  of 
the  flood,  and  could  have  done  so  by  the  exer- 
cise of  ordinary  diligence,  but  instead,  neg- 
ligently moved  them  to  its  Sixth  street  yards, 
where  they  were  more  exposed  to  the  flood 
than  they  would  have  been  bad  they  been 
left  on  the  Kingman  switch.  Wolfmeyer's 
testimony  Is  that  the  agreement  flnally  reach- 
ed was  that  defendant  would  haul  these  ears 
beyond  reach  of  the  water,  agreeing  to  do  so 
without  any  profit  to  its  company,  except 
that  plaintiff  should  reimburse  the  Southern 


Railway  Company  for  any  actual  expense  it 
might  be  put  to  In  handling  the  cars  to  keep 
them  out  of  tbe  water,  this  expense,  if  any, 
to  cover  the  service  and  tbe  charge  of  tbe 
railway  company  for  the  use  of  tbe  cars,  but 
It  would  make  no  charge  for  the  switching. 
This  evidence  shows  that  defendant  agseed  to 
take  charge  of  the  cars  as  a  bailee  (not  as  a 
carrier)  under  an  agreement  to  remove  them 
to  a  place  of  safety.  It  did  not  perform  this 
agreement,  and,  If  liable  at  all,  is  liable  tot  a 
breach  of  tbe  contract  to  move  the  cars  to 
higher  ground  out  of  reach  of  tbe  flood.  Now, 
if  we  concede,  for  the  sake  of  tbe  argument, 
that  there  was  a  sufficient  consideration  to 
support  the  contract,  the  action  is  not  to  re- 
cover damages  for  any  breach  of  that  con- 
tract but  Is  to  recover  damages  for  a  breach 
of  defendant's  duty  as  a  common  carrier  to 
protect  plalntlfTs  goods  from  injury  by  the 
flood.  To  maintain  this  action,  it  was  incum- 
bent on  plaintiff  to  show  that  the  goods  were 
in  the  possession  of  defendant  either  as  a 
common  carrier  or  warehouseman.  The  evl- 
deiice  shows  that  the  goods  were  in  the  pos- 
session of  the  plaintiff;  hence  plaintiff  failed 
to  make  out  its  case,  and  the  demurrer  to  the 
evidence  was  properly  sustained. 
The  Judgment  is  affirmed.    All  concur. 


BARREB  V.  CITY  OF  CAPE  GIRARDEAU. 

(St  Louis  Court  of  Appeals.    Missouri.    June 
23,  1908.) 

1.  MUNICIPAI,     COBPOBATIONS  —   LlABILmSS 

FOB  INJURIES  Inflicted  bt  Servants. 
A  municipal  corporation  is  not  liable  for 
an  injury  inflicted  by  a  servant  while  exercis- 
ing a  corporate  franchise  conferred  on  the  mu- 
nicipality for  the  public  good,  but  is  liable  for 
injury  inflicted  by  Its  servant  while  exercising 
a  power  conferred  on  the  municipality  for  its 
private  benefit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1568.] 

2.  Samx. 

A  municipal  corporation  is  liable  for  a 
wrongful  act  committed  by  its  street  commis- 
sioner while  performing  his  duties  in  improving 
a  street:  the  work  being  a  ministerial  function, 
and  relating  to  corporate  interests  only. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,   Municipal   Corporations,   §   1572.] 

3.  Trial— Evidence— Instructions.. 

Where,  in  an  action  against  a  city  for  an 
assault  committed  by  an  employe  holding  the  po- 
sitions of  street  commissioner  and  police  officer, 
the  evidence  did  not  show  that  the  occasion  au- 
thorized the  exercise  of  the  powers  of  a  police- 
man, an  instruction  that,  it  plaintiff  was  ar- 
rested by  tbe  employ^  when  he  was  acting  as 
policeman,  there  could  be  no  recovery,  though 
plaintiiT  received  permanent  injuries,  was  prop- 
erly refused,  because  of  the  want  of  evidence  on 
which  to  predicate  it. 

[Ed.  Note.— For  cases  in  point  bm  Cent  Dig. 
vol.  46.  Trial,  H  596-612.] 

4.  Same— Instbuctions— Pbovihce  of  Just- 
Questions  OF  Law. 

In  an  action  against  a  city  for  an  assault 
committed  by  defendant's  street  commissioner 
who  was  resurfacing  a  street,  the  defense  being 
that  plaintiff,  a  street  car  driver,  was  unlawful- 
ly removing  gravel  from  the  tracks,  a  requested 
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charge  to  find  for  defendant  if  the  jary  should 
find  that  plaintiff  was  himnelf  engaged  in  an 
unlawful  act,  and  that  his  injury  was  the  direct 
result  thereof,  was  properly  refused,  as  submit- 
ting to  the  jury  the  legal  status  of  plaintiffs 
act  in  removing  the  gravel. 

[Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
Tol.  46,  Trial,  $  467.] 

5.  Damages— Pkbsonal  Injubieb— EiznEnT  or 

Injuries— QtJKSTiON  fob  Jubt. 

Where  the  evidence  on  the  issue  of  the  ex- 
tent of  a  personal  injury  is  conflicting,  the  ques- 
tion of  its  extent  is  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  if  533,  534.] 

6.  Same  —  Amount  of  Damages  —  QnESTipN 
FOB  Jttbt. 

The  compensation  to  be  awarded  in  a  per- 
sonal injury  action  is  peculiarly  within  the  prov- 
ince of  the  jury  in  the  trial  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  S{  533,  534.] 

7.  Appeal  and  Ebbob— Review  —  EIxcessite 
Damages. 

In  determining  whether  the  verdict  in  a'' 
personal  injury  action  is  excessive  the  evidence 
most  favorable  to  plaintiff  should  be  given  its 
full  probative  force,  and,  when  that  is  done,  if 
it  clearly  appears  that  the  verdict  is  excessive, 
the  appellate  court  may  set  It  aside  on  the 
ground  that  the  jury  was  influenced  by  passion 
or  misapprehended  the  instructions. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3944-3947.] 

8.  Damages— Pebbonal    Injubt  —  AssAinzr— 
Excessive  Damages. 

Where,  in  an  action  for  injnries  to  a  pei>- 
■on  60  years  old,  the  evidence  showed  that  the 
injuries,  not  only  caused  a  permanent  and  al- 
most total  loss  of  the  use  of  plaintiff's  left  arm, 
bat  that  it  was  the  source  of  almost  constant 
pain  and  suffering,  a  verdict  for  $4,500  was  not 
excessive. 

[EM.  Note.— For  cases  tn  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §S  372-.3n6.1 

Nertonl,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cape  GlrardeaQ 
County;   Henry  C.  Riley,  Judge. 

Action  by  Elijah  Barree  against  the  city 
of  Cape  Girardeau.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

See,  also,  197  Mo.  382,  96  S.  W.  330,  6  I<. 
R.  A.  (N.  S.)  1000, 114  Am.  St  Rep.  763. 

In  tlie  snmmer  of  1902  plaintiff  was  rlght- 
fnlly  operating  a  street  railway  by  horse 
power  over  Spanish  street,  in  the  city  of 
Cape  Girardeau.  Its  street  commissioner, 
Fritz  Brunke,  by  order  of  the  city  council,  in 
August  of  that  year  was  engaged  in  improv- 
ing Spanish  street  outside  of  the  street  rail- 
way track  by  hauling  creek  gravel  and 
spreading  it  on  the  street  outside  of  and  up 
to  the  rails  of  the  street  railway.  On  Au- 
gust 21st  plaintiff  was  operating  a  car  on 
the  street,  carrying  passengers  and  doing 
his  own  driving.  His  evidence  tends  to  show 
that  in  dumping  gravel  on  the  street  It  was 
permitted  to  cover  the  rails  in  places  to 
such  depth  as  to  make  it  dangerous  to  drive 
his  car  over  it;  that  he  had  a  shovel  and 
broom  on  the  car,  and,  when  he  came  to  a 
point  where  the  rails  were  covered  with 
gravel,  he  would  stop  his  car,  take  his  shov- 
el and  broom,  and  clear  the  rails  of  the  grav- 
el, and  then  proceed.     The  street  commis- 


sioner, Brunke,  objected  to  plaintiff  remov- 
ing the  gravel  from  where  be  had  placed  It, 
and  warned  him  two  or  three  times  not  to 
disturb  the  gravel.  About  10  o'clock  a.-m., 
and  when  plaintiff  was  making  his  third  or 
fourth  round  with  his  car,  he  came  to  where 
one  or  two  loads  of  gravel  had  been  dumped, 
covering  one  of  his  rails.  He  stopped  bis 
car,  took  his  shovel,  and  was  removing  the 
gravel  from  the  rail,  when  Brunke,  according 
to  plalntifTs  evidence,  came  up  In  an  angry 
mood,  with  a  shovel  In  his  hand  which  he 
drew  on  plaintiff,  and  said  to  him:  "I  have 
told  you  all  I  am  going  to  tell  you  about 
shoving  the  gravel  off.  I  will  arrest  you, 
and  take  you  and  put  you  in  jail."  He  then 
struck  at  plaintiff  with  the  shovel.  Plaintiff 
warded  off  the  blow  with  his  shovel.  Brunke 
caught  plaintiff's  shovel,  wrenched  it  from 
him,  struck  him  in  the  face  with  his  fist,  and 
then  took  hold  of  plaintiff's  arm,  and  tore 
his  shirt  off  him,  and  started  to  lead  him  to 
jail.  As  they  passed  the  car,  plaintiff  caught 
hold  of  the  handle  bar)  and  protested  against 
I)elng  dragged  from  his  car,  on  which  there 
were  three  passengers.  Brunke  was  unable 
to  break  plaintiff's  hold  on  the  car,  and  call- 
ed one  of  his  employ^  to  his  aid,  and  the 
two,  by  lurching  and  Jerking,  broke  plalntllTs 
hold,  and  marched  him  off  to  the  Jail. 
Friends  of  plaintiff  Interceded,  and  he  was 
permitted  to  give  a  recognizance  for  his  ap- 
pearance before  the  police  court,  and  then  go 
his  way.  Plaintiff  was  not  required  to  ap- 
pear in  the  police  court;  the  matter  having 
been  dropped  before  the  day  he  was  to  ap- 
pear. In  regard  to  the  Injury,  plaintiff's  evi- 
dence tends  to  show  that  the  muscles  of  his 
left  urm  were  torn  loose  from  their  moor- 
ings, and  have  become  atrophied,  causing  a 
partial  loss  of  the  use  of  the  arm.  The  evi- 
dence further  shows  the  injury  has  caused, 
and  will  continue  to  cause,  bim  a  great  deal 
of  pain  and  suffering.  Defendant's  evidence 
tends  to  show  that  in  repairing  the  street 
Brunke,  when  gravel  would  tie  unloaded  on 
it,  would  send  his  son,  a  boy,  to  clear  the 
track  of  any  gravel  that  might  lodge  on  it; 
that  plaintiff  had  on  several  occasions  before 
the  difficulty  thrown  the  gravel  from  about 
the  rails  Into  the  gutter  and  under  the  side- 
walks, and  that  at  the  time  of  the  difficulty 
he  was  shoveling  the  gravel  from  the  outside 
of  the  rail  and  throwing  It  Into  the  gutter; 
that  he  resisted  arrest,  and  no  more  force 
was  used  than  was  necessary  to  arrest  him 
and  conduct  him  to  the  Jail.  Brunke  testi- 
fied he  did  not  strike  at  plaintiff  with  his 
shovel  or  raise  it  to  strike  him.  but  threw 
It  down,  that  plaintiff  came  at  him  with  bis 
shovel  drawn,  and  that  he  grasped  it  and 
wrenched  It  from  his  hands.  Ordinances  of 
the  city  were  offered  which  showed  that 
Brunke  was  regularly  appointed  street  com- 
missioner and  also  special  policeman,  and 
occupied  this  dual  capacity  at  the  time  of 
the  difficulty,  and  he  testified  that  he  miule 
the  arrest  as  a  policeman.  The  action  is  to 
recover  damages  laid  at  $10,000  caused  by 
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the  assault  made  upon  plaintiff  by  Brunke. 
The  petition  charges  that  Brunke  was  the 
agent  and  servant  of  the  defendant  city,  en- 
gaged in  repairing  Spanish  street  at  the  time 
the  assault  was  made.  A  demurrer  to  the 
petition  was  sustained  by  the  trial  court,  and 
the  case  was  appealed  to  the  Supreme  Court 
That  court  held  the  petition  stated  a  cause 
of  action,  and  reversed  the  judgment  and  re- 
manded the  cause.  The  trial  resulted  In  a 
verdict  for  plaintiff  and  his  damages  were 
assessed  at  $5,000.  Plaintiff  remitted  $500 
of  the  damages  and  judgment  was  rendered 
in  Ills  favor  for  $4,500,  from  which  defendant 
appealed  to  this  court 

Robt  L.  Wilson,  for  appellant  Sam  M. 
Green  and  E.  Q.  Banney,  for  respondent 

BLAND,  P.  3.  (after  stating  the  facts  as 
above).  In  the  opinion  of  the  Supreme  Court 
In  the  case  (Barree  v.  Cape  Girardeau,  197 
Mo.,  loc.  clt  388,  389,  95  S.  W.  331,  6  L.  E. 
A.  [N.  S.]  1090,  114  Am.  St  Bep.  763)  the 
court  said:  "It  stands  admitted  by  the  de- 
mturrer  that  Fritz  Brunke  was  the  servant  of 
defendant  at  the  time  of  the  commission  of 
the  Injury  complained  of  by  plaintiff;  but. 
If  the  injury  was  committed  while  Brunke 
was  in  the  exercise  of  a  corporate  franchise 
conferred  upon  the  corporation  for  the  pub- 
lic good,  and  not  for  private  cori>orate  ad- 
vantage, the  corporation  la  not  liable  for  the 
wrongful  acts  of  its  servant  On  the  other 
hand,  If  Brunke  was  in  the  exercise  of  a 
iwwer  conferred  upon  defendant  corporation 
for  its  private  benefit,  then  the  defendant  is 
liable  for  the  wrongful  acts  of  Its  servant 
as  in  the  case  of  a  private  Individual.  Mur- 
taugh  V.  St.  Louis,  44  Mo.  479;  Wlliiams, 
Municipal  Liability  for  Tort,  S  11.  In  Hlls- 
dorf  V.  St  Louis,  45  Mo.  94,  ICO  Am.  Dec. 
352,  it  is  said:  'Corporations,  whether  mu- 
nicipal or  aggregate,  are  now  held  to  tlie 
same  liability  as  Individuals,  and  will  not 
be  permitted  to  screen  themselves  behind  the 
plea  that  they  are  impersonal,  and  that  their 
acts  are  but  the  acts  of  Individuals;  and,  if 
an  agent  or  servant  of  a  corporation,  in  the 
line  of  his  employment  shall  be  guilty  of 
negligence  or  commit  a  wrong,  the  corpora- 
tion Is  responsible  in  damages.'  The  making 
and  improving  of  the  streets  by  the  city  and 
keeping  them  in  repair  Is  a  ministerial  func- 
tion, and  relates  to  corporate  interests  only. 
It  is  well  settled  in  this  state  that  a  munici- 
pality Is  liable  for  negligence  in  the  construc- 
tion of  streets  or  sewers.  Broadwell  v. 
Kansas  City,  75  Mo.  213,  42  Am.  Rep.  406; 
Werth  V.  Springfield,  78  Mo.  107;  Wegmann 
V.  Jefferson  City,  61  Mo.  65;  Thurston  v.  St. 
Joseph,  51  Mo.  510.  11  Am.  Eep.  463." 

Defendant  concedes  that  it  is  liable  for 
the  wrong  complained  of  by  plaintiff,  If  com- 
mitted by  Brunke  while  engaged  in  bis  duties 
as  street  commissioner.  On  the  other  hand, 
it  is  not  contended  by  plaintiff  that  defend- 
.ant  is  liable  for  the  wrong  if  committed  by 
Brunke  as  a  police  officer  of  the  city,  for 


the  reason  the  act  would  not  be  for  the  cor- 
porate advantage  of  the  defendant  city,  but 
for  the  public  good  and  In  the  exercise  of  a 
corporate  franchise.  The  contention  of  the 
defendant  is  that  Brunke  was  acting  at  the 
time  he  committed  the  injury  on  plaintiff  aa 
a  policeman  in  the  exercise  of  a  corporate 
franchise,  and  for  the  public  good,  and  on 
this  theory  of  the  case  asked  the  court  to 
give  the  following  instruction:  "The  court 
Instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff,  Elijah  Barree, 
was  arrested  by  Fritz  Brunke,  and  tliat  at  the 
time  of  said  arrest  said  Brunke  was  a  duly 
appointed  and  acting  policeman  of  the  dty 
of  Cape  Girardeau,  and  as  such  policeman 
of  said  city  arrested  said  Barree,  and  al- 
though you  may  believe  from  the  evidence 
that  said  Elijah  Barree  received  at  the  hands 
of  said  policeman  In  making  said  arrest 
serious  and  permanent  injuries,  that  said  de- 
fendant, the  city  of  Cape  Girardeau,  la  not 
liable  in  this  action,  and  your  verdict  will  be 
for  the  defendant."  The  court  refused  to 
give  the  Instruction,  and  this  ruling  is  as- 
signed as  error.  This  Instruction  should 
have  t>een  given  If  there  is  any  evidence  tend- 
ing to  show  Brunke  made  the  arrest  as  a 
policeman.  The  evidence  is  all  one  way,  that 
at  the  time  Brunke  injured  plaintiff  he  was 
engaged  as  the  agent  of  the  defendant  city  in 
making  and  superintending  repairs  of  the 
street,  and  that  the  assault  was  made  on 
plaintiff  because,  as  Brunke  testified,  plain- 
tiff was  displacing  gravel  wblch  Brunke  him- 
self had  spread  on  the  street,  and  while 
Brunke  was  replacing  gravel  plaintiff  had 
shoveled  away  from  the  railroad  track. 
Brunke  could  not  in  the  same  transaction 
and  at  the  same  moment  act  as  the  author- 
ized agent  of  the  defendant  city  in  the  per- 
formance of  an  act  for  the  private  benefit  of 
the  city  and  as  a  police  officer  in  the  dis- 
charge of  a  function  for  the  good  of  the  pub- 
lic. He  could  not  at  the  same  time  in  one 
transaction  use  one  of  his  hands  in  the  dis- 
charge of  his  duties  as  street  commissioner 
and  the  other  as  a  special  police  officer.  Be- 
sides, the  evidence  wholly  falls  to  show  the 
occasion  demanded  or  required  that  Brunke 
could  rightfully  exercise  his  powers  as  a 
policeman,  for  the  plaintiff  was  not  violat- 
ing any  law  of  the  state  or  ordinance  of  the 
city,  but  was  doing  what  he  had  a  perfect 
rl^t  to  do,  and  what  was  necessary  to  be 
done  to  enable  blm  to  proceed  with  his  car. 
2.  Defendant  asked  the  following  instruc- 
tion, which  the  court  refused  to  grant,  to 
wit :  "The  court  Instructs  the  Jury  that,  al- 
though you  may  believe  and  find  from  the 
evidence  that  plaintiff  was  injured  by  Brun- 
ke as  a  servant  and  agent  of  the  defendant, 
yet,  if  you  further  find  that  plaintiff,  Barree, 
was  himself  engaged  In  a  wrongful  act  at  tlie 
time  of  the  injury,  and  that  the  injury  is  the 
direct  result  of  bis  wrong  doings,  then  your 
verdict  must  be  for  defendant."  No  error 
was  committed  by  refusing  this  Instruction 
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for  the  reason  it  submitted  to  the  Jury  to 
find  the  legal  effect  of  the  evidence  In  respect 
to  plaintiff's  action  in  removing  gravel  from 
the  rails.  It  was  the  province  of  the  coort, 
not  of  the  Jury,  to  pass  upon  the  legal  effect 
of  the  evidence.  Charles  v.  Patch,  87  Mo. 
450. 

3.  Defendant  contends  very  strenuously 
that  the  damages  are  excessive.  Plaintiff 
was  over  60  years  of  age  at  the  time  he  was 
Injured.  His  evidence  tends  to  show  that 
the  injury,  not  only  caused  a  permanent  and 
almost  total  loss  of  the  use  of  his  left  arm, 
but  that  it  is  the  source  of  almost  constant 
pain  and  suffering.  It  is  true  defendant's 
evidence  tends  to  show  the  injury  was  but 
slight.  The  question  as  to  the  extent  of  the 
injury  was  one  for  the  Jury,  as  was,  also, 
the  amount  of  the  compensation,  and,  in  de- 
termining whether  or  not  the  verdict  is  ex- 
cessive, the  evidence  most  favorable  to  plain- 
tiff should  be  considered,  and  it  should  be 
given  Its  full'probatlve  force.  When  this  is 
done.  If  It  yet  clearly  appears  the  verdict  is 
excessive,  then  an  appellate  court  may  safely 
conclude  the  Jury  was  Influenced  by  passion 
or  prejudice  or  misapprehended  the  court's 
instructions  on  the  measure  of  damages.  But 
it  should  be  kept  constantly  in  mind  that  the 
Jury  and  the  trial  court,  who  saw  the  wit- 
nesses and  the  complaining  party,  are  in  a 
much  better  position  to  Judge  of  the  extent 
of  the  Injury  than  is  an  appellate  court,  and 
It  should  also  be  remembered  that  the  com- 
pensation to  be  awarded  is  peculiarly  the 
province  of  the  Jury. 

WhUe  It  seems  to  us  the  compensation 
awarded  to  plaintiff  is  large,  yet  in  the  light 
of  his  evidence  we  are  not  prepared  to  say 
it  is  ^cessive,  and  affirm  the  Judgment. 

GOODE,  J.,  concurs. 

NORXONI,  J.  (dissenting).  In  the  majority 
opinion  it  is  conceded  tha,t  Brunke,  the  street 
commissioner,  was  a  police  officer  of  the  city 
of  Cape  Girardeau  as  well,  and  as  such  had 
full  authority  to  arrest  persons  Infringing  the 
law.  It  is  likewise  conceded  that  If  Brunke 
Inflicted  plaintiff's  injuries  while  he  was  act- 
ing In  his  capacity  as  police  officer — that  is, 
while  exercising  a  franchise  conferred  upon 
the  corporation  for  the  public  good — then  the 
defendant  city  should  not  respond  to  the 
plaintiff  in  damages  in  this  action  for  in- 
juries received  at  the  hands  of  Brunke  in 
the  exercise  of  bis  authority  as  policeman. 
Barree  v.  Cape  Girardeau,  197  Mo.  382,  95 
S.  W.  330,  6  L.  R.  A.  (N.  S.)  1090,  114  Am. 
St  Rep.  763.  The  defendant  sought  to  avail 
Itself  of  this  phase  of  the  doctrine  in  defense 
of  the  action,  and  requested  an  instruction 
submitting  the  question  as  to  whether  Brun- 
ke acted  as  police  officer  in  arresting  plain- 
tiff.   I  am  of  opinion  this  instruction  should 


have  been  given.  It  seems  to  me  there  Is 
ample  evidence  in  the  record  tending  to  show, 
first,  that  Brunke  acted  in  his  capacity  as 
policeman  In  making  the  arrest ;  and,  second, 
that  plaintiff  Barree  was  actually  engaged  In 
a  diBturl)ance  of  the  peace,  which  conduct 
called  for  the  exercise  of  the  corporate  fran- 
chise for  the  public  good,  when  the  arrest 
was  made.  Plaintiff  himself  testified  that, 
before  Brunke  laid  his  hands  upon  him,  he 
told  him  (Barree)  tliat  he  would  arrest  him 
and  put  him  in  Jail  if  he  did  not  desist  dis- 
turbing the  gravel,  and  that  during  the  same 
conversation,  after  Brunke  had  arrested  him, 
he  said:  "Brunke,  I  will  go  up  there  with 
you  and  file  a  bond."  It  appears  from  the 
evidence  of  both  plaintiff  and  Brunke  that 
Brunke  actually  arrested  plaintiff  and  took 
him  to  the  very  door  of  the  jail.  It  appears 
to  my  mind  that  Brunke  did  this  as  police- 
man, and  not  as  street  commissioner,  for  he 
claimed  at  the  time  to  be  acting  as  a  police- 
man. That  he  was  clothed  with  authority 
in  that  behalf  there  Is  no  question.  It  would 
be  an  unusual  occurrence  for  a  street  com- 
missioner to  arrest  one  and  conduct  him  to 
the  Jail,  while  It  entirely  comports  with  the 
duties  of  a  police  officer  to  do  so.  Mr.  Mor- 
rison, a  member  of  the  city  council,  was  pres- 
ent at  the  time.  While  plaintiff  was  engaged 
In  disturbing  the  gravel,  Mr.  Morrison  said 
to  Brunke:  "I  will  tell  you  what  you  do. 
You  go  and  swear  out  a  warrant"  Brunke 
replied :  "All  right,  if  you  say  so.  We  don't 
have  to,  though.  You  know  I  am  a  police." 
Brunke  testified  that  he  then  walked  toward 
plaintiff,  and  "then  he  [plaintiff]  had  his 
shovel  up  like  he  wanted  to  hit  me,"  where- 
upon Brunke  grabbed  the  plaintiff  and  made 
the  arrest  Brunke  also  testified  that  he 
deputized  some  one  to  aid  in  making  the 
arrest  Certainly  a  street  commissioner 
would  have  no  authority  to  deputize  one  to 
aid  him  in  making  an  arrest  Such  an  act  Is 
entirely  consistent  with  the  authority  and 
duties  of  a  policeman.  Mr.  Morrison,  a  mem- 
ber of  the  city  council  who  was  present  tes- 
tified :  "Mr.  Barree  took  his  shovel  and  went 
at  Mr.  Brunke's  head.  Mr.  Brunke  knocked 
the  first  lick  off,  and  the  second  lick  he 
caught  the  shovel,  and  in  the  scramble  he  ac- 
cldently  hit  Mr.  Barree,  and  Mr.  Brunke  ask- 
ed me  what  to  do.  I  said :  Take  him  to  the 
courthouse,  and  fine  him  for  disturbing  the 
peace.' "  It  is  clear  to  my  mind  that  these 
facts  and  others  in  the  record  tend  to  prove, 
first  that  the  plaintiff  Barree  was  actually 
engaged  In  a  breach  of  the  peace  at  the  time 
Brunke  arrested  blm;  and,  second,  that 
Brunke  made  the  arrest  as  policeman  and  In 
his  authority  as  police  officer  of  the  city  of 
Cape  Girardeau.  I  am  therefore  of  opinion 
that  the  court  erred  in  refusing  defendant's 
Instruction  submitting  thla  matter  of  defense 
to  the  Jury. 
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STATE  V.  VAUGHN. 

(St.  Loaia  Court  of  Appeals.     Missouri.     June 
23,  1908.) 

1.  Grand  Jdbt— Nakes  of  Gbard  Jttbobs— 
Name  of  Foreman— Record. 

The  clerk  of  the  circuit  court  should  enter 
in  the  record  the  names  of  the  grand  jurors,  the 
name  of  the  foreman,  and  the  fact  that  the  jury 
was  duly  impaneled,  sworn,  and  charged  to 
make  diligent  inquiry  and  true  presentments  of 
violations  of  law. 

2.  Saue— NiTMBEB  or  Grand  Jubors. 

A  constitutional  and  statutory  grand  jury 
must  be  composed  of  12  men. 

3.  Criminal   Law— Appkai  —  Record  —  Pbe- 

8UUPTT0NS. 

Where  the  record  does  not  state  whether 
the  grand  jury  returning  an  indictment  was 
composed  of  12  men,  the  court,  on  reviewing  the 
denial  of  a  motion  to  quash  the  indictment  as 
not  returned  by  a  lawful  grand  jury,  will  pre- 
sume In  favor  of  regularity  on  the  i»rt  of  the 
court  that  the  jury  was  composed  or  12  men. 

4.  Indictuent  and  Information— Motion  to 

QUASR. 

On  a  motion  to  quash  an  indictment,  the 
burden  of  showing  that  the  grand  jury  returning 
the  indictment  was  not  composed  of  12  men,  and 
that  the  court  was  imposed  on  in  charging  a 
grand  jury  of  less  or  more  than  12  men,  and  in 
directing  the  clerk  to  administer  the  proper  oath 
to  them,  is  on  the  party  challenging  the  jury. 

5.  Grand  Jury  —  Pboceedinos  —  Record  — 
Nunc  Pro  Tunc  Correction. 

AVhere  the  order  issued  by  the  clerk  to  the 
sheriff  directed  the  summoning  of  12  men  for  a 
grand  jury,  and  the  return  of  the  sheriff  recited 
that  he  bad  summoned  12  men  to  serve  as  grand 
jurors,  the  court  could  correct  the  record,  where 
it  failed  to  show  that  the  grand  jury  was  com- 
posed of  12  men,  by  a  nunc  pro  tunc  entry 
showing  that  the  grand  jury  was  composed  of 
12  men. 

6.  Same  —  Fobemar  —  Appointicbi(t  —  Ne- 
cessity. 

A  foreman  is  indispensable  to  a  grand  jury, 
for  be  only  is  authorised  to  administer  oaths  to 
witneftses,  and  no  indictment  is  valid  unless  in- 
dorsed "a  true  bill"  over  his  official  signature, 
and  all  presentments  to  the  court  must  be  by 
him  in  the  presence  of  the  other  members  of  the 
grand  jury. 

7.  Criminal  Law— Appeal  —  Record  —  Pbb- 
sumptions. 

Where  the  record  Is  silent  as  to  the  ap- 
pointment of  a  foreman  of  a  grand  jury  return- 
ing an  indictment,  the  court  will,  on  reviewing 
the  denial  of  a  motion  to  quash  the  indictment 
on  the  ground  that  no  foreman  was  appointed, 
presume  that  the  court  appointed  a  foreman, 
and  that  the  clerk  omitted  to  record  the  appoint- 
ment. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;   David  H.  Eby,  Judge. 

O.  P.  Vaughn  was  convicted  of  violating 
the  dramshop  act,  and  he  appeals.    Affirmed. 

Raclnnd  &  McAllister,  for  appellant  Jas. 
P.  Boyd,  for  the  State. 

BLAND,  P.  J.  The  appeal  Is  from  a  con- 
viction for  a  violation  of  the  dramshop  act 
on  an  lndi(!tment  preferred  by  a  grand  jury. 
Appellant  filed  a  motion  to  quash  the  Indict- 
ment for  the  following  reasons:  "That  It 
does  not  appear  upon  the  face  of  the  record: 
First.  That  said  Indictment  was  properly 
preferred  by  a  lawful  grand  Jury.  Second. 
What  person  or  persons  composed  the  al- 


leged grand  Jury  mentioned  In  the  Indict- 
ment. Third.  That  there  were  a  lawful  num- 
ber of  persons  summoned  to  constitute  such 
grand  Jury  or  that  the  same  was  either 
lawfully  organized.  Impaneled,  or  sworn. 
Fourth.  That  a  lawful  grand  Jury  or  any 
grand  Jury  was  returned  to  the  term  of 
court  at  which  said  Indictment  purports  to 
have  been  returned.  Fifth.  That  said  Indict- 
ment was  returned  against  this  defendant  to 
this  court  and  filed.  Sixth.  That  said  indict- 
ment was  presented  to  the  court  by  the  fore- 
man of  said  alleged  grand  Jury  as  required 
by  law.  Seventh.  That  this  court  ever  ap- 
pointed a  foreman  of  said  alleged  grand  Jury, 
or  that  any  person  was  properly  and  law- 
fully appointed  foreman  of  said  grand  Jury, 
or  that  there  was  a  foreman  of  said  grand 
Jury." 

The  motion  strikes  at  the  record  relating 
to  the  impaneling  and  organization  of  the 
grand  jury.  In  support  of  the  motion  appel- 
lant offered  the  following: 

Circuit  Court  Record  No.  25,  p:jie  432: 

"Now  on  this  20th  day  of  November,  1906, 
an  order  for  a  grand  jury  for.  the  December 
term,  1905,  is  received  from  the  Judge  of  this 
court  and  filed  herein  as  follows,  to  wit: 

"  'State  of  Missouri,  County  of  Monroe — ss.: 
I,  David  H.  Eby,  Judge  of  the  Tenth  Judicial 
circuit  of  Missouri,  deeming  it  necessary 
that  a  grand  jury  be  convened  at  the  Decem- 
ber term,  1905,  of  the  Circuit  Court  of  said 
county,  do  hereby  order  tliat  a  grand  Jury 
be  convened  at  the  Court  House  tn  the  town 
of  Paris,  in  the  county  aforesaid,  on  the 
first  day  of  said-  term,  and  that  the  sherifr 
of  said  county  select  said  Jury.  Witness  my 
hand  and  official  signature  this  18th  day  of 
November,  1905.  David  H.  Eby,  Judge  of 
the  Tenth  Judicial  Circuit  of  Missouri.' " 

Circuit  Court  Record  No.  26,  page  482: 

"Now  on  this  20tb  day  of  November.  1906» 
comes  J.  K.  P.  Masterson,  sheriff,  and  files- 
return  of  summons  for  a  grand  Jury  for  De- 
cember Term,  1906." 

Circuit  Court  Record  No.  25,  page  442,  De- 
cember 11,  1905: 

"Now  comes  W.  R.  Baskett  and  Wllliaia 
Donaldson,  grand  Jurors  summoned  herein, 
and  are  by  the  court  excused." 

Circuit  Court  Record  No.  25,  page  447,  De- 
cember 11,  1905: 

"It  Is  ordered  by  the  court  that  the  sher- 
iff summon  two  grand  Jurors  to  fill  the  va- 
cancies of  W.  R.  Baskett  and  William  Don- 
aldson, to  be  and  appear  in  this  court,  Tues- 
day, December  12th,  1906,  at  9  o'clock  a.  m.'* 

Circuit  Court  Record  No.  25,  page  450,  De- 
cember 12,  1905: 

"Now  comes  the  sheriff,  F.  M.  Nolen,  and 
makes  return  of  the  two  grand  Jurors,  here- 
tofore ordered  by  the  court  to  fill  vacancies 
as  follows:   G.  D.  Moore  and  A.  J.  Batsell." 

Circuit  Court  Record  No.  25.  page  453,  De- 
cember 12,  1905: 

"Now  on  this  day,  December  12tb,  1905,. 
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the  grand  Jurors  heretofore  sninmoned  to  be 
and  appear  at  thlB  term  of  court  receive  the 
charge  of  the  court  and  are  duly  sworn  by 
the  clerk  to  the  faithful  performance  of 
their  duties  according  to  law." 

Circnlt  Court  Record  No.  25,  page  631.  De- 
cember 2S,  1906: 

"Now  on  this  28th  day  of  December,  1905, 
comes  the  grand  Jury  Into  open  court  and  re- 
turn the  following  indictments:  *  *  • 
'No.  68.  State  of  Missouri,  Plff.,  v.  O.  P. 
Vaughn,  Deft  Capias  ordered  and  issued. 
Indictment  for  Illegal  sale  of  intoxicating 
liquor.  Indorsed:  A  true  bill.  J.  J.  Brown, 
Foreman.' " 

Over  the  objections  of  appellant  the  state 
offered  the  following: 

"State  of  Missouri,  County  of  Monroe — ss.: 
Be  It  remembered  that  among  the  records  of 
the  circnlt  court  within  and  for  the  county 
and  state  aforesaid  the  following  is  found  of 
record,  to  wit: 

"State  of  Missouri,  County  of  Monroe — ss.: 
I,  Darid  B.  Eby,  Judge  of  the  Tenth  Judi- 
cial circuit  of  Missouri,  deeming  It  nece^ 
sary  that  a  grand  Jury  be  convened  at  the 
December  Term,  1906,  of  the  circuit  court  of 
said  county,  do  hereby  order  that  a  grand 
Jury  be  convened  at  the  courthouse  in  the 
town  of  Paris,  in  the  county  aforesaid,  on 
the  first  day  of  said  term,  and  that  the  sher- 
iff of  said  county  select  said  Jury. 

"State  <rf  Missouri,  County  of  Monroe — ss.: 
1,  James  H.  Hill,  clerk  of  the  circuit  court 
within  and  for  the  county  and  state  aforesaid, 
hereby  certify  that  the  above  and  foregoing  Is 
a  full,  true,  and  complete  copy  of  the  order 
made  by  David  H.  Eby,  Judge  of  the  Tenth 
Judicial  circuit  of  Missouri,  for  a  grand  Jury, 
as  fully  as  the  same  remains  and  appears  of 
record  in  my  office  In  the  circuit  court  records 
of  said  county  and  state.  Witness  my  hand 
with  the  official  seal  of  my  said  office  hereun- 
to affixed.  Done  at  office  in  Paris,  this  20th 
day  of  November,  A.  D.  1905.  James  H.  HIU, 
Circuit  Clerk,  Monroe  County,  Missouri. 
[Seal.] 

"To  the  Sheriff  of  Monroe  County,  Mls- 
sonrl — Greetings:  These  are  hereby  to  com- 
mand yon  to  summon  twelve  good  and  lawful 
men  to  be  and  appear  at  the  courthouse  in 
the  city  of  Paris  on  the  11th  day  of  Decem- 
ber, 1906,  to  serve  as  grand  Jurors  for  the 
December  term  of  the  circuit  court  for  the 
county  of  Monroe  and  state  of  Missouri. 
Witness  my  hand  with  the  official  seal  of  my 
office  hereunto  affixed.  Done  at  my  office  In 
Paris  this  20th  day  of  November,  A.  D.  1905. 
James  H.  Hill,  Circuit  Clerk,  Monroe  County, 
Missouri.     [Seal.] 

"I  hereby  certify  that  I  executed  the  with- 
in writ  in  the  county  of  Monroe  and  state 
of  Missouri,  by  summoning  the  following 
named  persons  to  serve  as  grand  Jurors  at 
the  December  term,  1905,  of  the  circuit  court 
of  Monroe  county,  Missouri,  to  wit:  J.  J. 
Brown,  H.  J.  Clapper,  Daniel  Fleming,  W.  R. 


Baskett,  WllUam  Donaldson,  William  Woods, 
Hayden  Hayes,  Gene  Riley,  T.  C.  Delaney, 
William  McDowell,  John  Hawkins,  and  R.  R. 
Mitchell.  J.  K.  P.  Masterson,  Sheriff  of  Mon- 
roe County  Missouri. 

"Filed  Nov.  20,  1905.  James  H.  HIU, 
Clerk,  by  P.  G.  Marr,  D.  C." 

Oral  evidence  was  also  offered  to  the  ef- 
fect that  the  signature  of  J.  J.  Brown,  un- 
der the  indorsement  on  the  indictment,  "A 
true  bin,"  was  bis  genuine  signature.  The 
court  overruled  the  motion  to  quash,  to 
jvhich  appellant  saved  an  exception,  and 
on  that  ruling  makes  his  only  assignment 
of  error  on  the  appeal.  The  derk  should 
have  entered  in  the  record  the  names  of  the 
men  composing  the  grand  Jnry,  the  name  of 
the  one  appointed  foreman,  if  one  was  ap- 
pointed, and  the  fact  that  the  Jnry  was  duly 
lmpanel«(l.  sworn,  and  charged  to  make  dil- 
igent inquiry  and  to  make  true  presentments 
of  all  violations  of  law  given  them  in  charge 
by  the  court,  etc.  The  record  shows  a  body 
of  men  as  a  grand  Jury  received  the  charge 
of  the  court  and  were  sworn  by  the  clerk 
to  faithfully  perform  their  duties.  A  con- 
stitutional and  a  statutory  grand  Jnry  must 
be  composed  of  12  men.  The  record  does  not 
state  whether  this  grand  Jury  was  composed 
of  12  men,  and  therefore  It  is  contended  that 
the  record  falls  to  sbow  that  the  Jury  was  a 
lawful  one.  True,  you  cannot  prove  by  the 
record  the  grand  Jury  was  composed  of  the 
required  12  men,  and,  if  you  exclude  the  evi- 
dence offered  by  the  state  showing  that  12 
were  summoned,  of  whom  2  were  excused 
and  2  bystanders  summoned  in  their  stead, 
there  is  no  affirmative  evidence  at  all  as  to 
the  number  of  men  who  were  charged  and 
sworn  as  a  grand  Jury.  But  are  we  to  upset 
the  proceedings  of  a  court  of  record  having 
general  Jurisdiction  on  what  no  doubt  was 
a  misprision  of  the  clerk  by  failing  to  enter 
on  the  record  the  names  of  the  persons  com- 
posing the  grasd  Jury,  and  assume  that  the 
Judge  was  blind  or  negligent,  and  may  have 
Impaneled  a  body  of  more  or  less  than  12 
men  as  a  grand  jury ;  or  should  we  indulge 
the  presumption  of  regularity  and  right  ac- 
tion on  the  part  of  the  court  where  the  rec- 
ord is  silent?  In  such  circumstances,  to 
quote  the  language  of  Judge  McFarland,  in 
State  V.  Orrlck,  106  Mo.,  loc.  clt.  118,  17  S. 
W.  176,  329,  it  would  seem  impossible  that 
the  court  could  be  Imposed  on  to  charge  a 
grand  Jury  of  less  or  more  than  12  men,  and 
direct  the  clerk  to  administer  the  proper 
oath  to  them  In  such  circumstances.  The 
onus  to  show  that  he  was  Imposed  upon  Is 
upon  the  party  challenging  the  Jury.  But, 
aside  from  this,  the  order  issued  by  the 
clerk  to.  the  sheriff  to  summon  a  grand  Jury 
and  the  return  of  the  sheriff,  though  not  in 
the  form  of  a  special  venire,  and  thfmgii  it 
did  not  run  In  the  name  of  the  state,  was 
a  paper  In  the  case  and  a  sufficient  memoran- 
dum, from  which  the  court  might  have  cor- 
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rected  the  record  by  a  nunc  pro  tanc  entry, 
showing  that  the  grand  Jury  was  composed 
of  12  men. 

2.  There  was  no  entry  of  record  showing 
that  Brown  was  appointed  foreman.  A  fore- 
man Is  indispensable  to  a  grand  jury.  He 
only  of  the  members  is  authorized  to  admin- 
ister oaths  to  witnesses,  and  no  indictment 
is  valid  unless  Indorsed  "A  true  bill,"  over 
his  official  signature,  and  all  presentments 
to  the  court  must  be  by  him  In  the  pres- 
ence of  the  other  members  of  the  grand  jury. 
Now,  because  the  record  Is  silent  about  the 
appointment  of  a  foreman,  must  we  hold 
there  was  no  foreman  to  swear  the  witness- 
es, to  Indorse  the  Indictment  as  a  true  bill, 
and  present  It  to  the  court,  or  should  we 
presume  the  court  appointed  Brown  foreman, 
and  the  clerk  omitted  to  record  the  appoint- 
ment. We  repeat  what  we  have  said  about 
the  other  phase  of  the  case,  that  It  would 
seem  Impossible  that  the  court  failed  to  ap- 
point a  foreman,  or  that  It  would  have  re- 
ceived and  ordered  filed  an  Indictment  in- 
dorsed by  a  member  of  the  jury  who  had  not 
been  appointed  foreman.  It  is  more  con- 
sistent with  reason  and  more  promotive  of 
Justice  to  presume  that  the  court  appointed 
Brown  foreman  of  the  jury,  but  that  the 
clerk  omitted  to  enter  the  appointment  on 
the  records  of  the  court.  To  do  this  is  but 
to  apply  the  presumption  of  right  action  on 
the  part  of  courts  of  record  when  their 
records  are  silent  as  to  the  action  had.  Med- 
dls  V.  Kenney,  176  Mo.  200,  75  8.  W.  633, 
08  Am.  St.  Rep.  496 ;  Ball  v.  Woolfolk,  175 
Mo.  278,  75  S.  W.  410;  Wall  v.  Holladay- 
Klotz  Land  4  Lumber  Oo.,  175  Mo.  406,  75 
S.  W.  885;  Rosenberger  v.  Railroad,  96  Mo. 
App.  604,  70  8.  W.  395. 

No  reversible  error  appearing,  the  judg- 
ment is  afilrmed. 


ROBINSON  V.  ST.  LOUIS  &  8.  P.  R.  CO. 

(St.  Louis  Court  of  Appeals.     Missouri.     June 

23,  1908.     Rehearing  Denied  Oct.  6,  1908.) 

1.  Master    and     Servant  — Instbdctions  — 
Pleadings  and   Issues. 

In  an  action  for  injuries  to  a  railway  em- 
ploy6  while  loading  trucks  on  a  flat  car,  an 
instruction  predicatmg  a  recovery  on  tlie  fact 
tiiat  plaintiff  was  injured  wliile  performing  his 
duty  under  the  direction  of  his  foreman,  and 
while  at  his  place  of  duty  coemploySs  or  the 
foreman  negligently  caused  the  trucks  to  fall  on 
him,  was  proper  under  the  fellow  servant  act, 
as  authorizing  a  recovery,  if  the  injury  waa 
caused  either  by  the  negligence  of  a  fellow  serv- 
ant or  by  the  combined  negligence  of  a  fellow 
servant  and  the  foremauj  and  was  within  a  peti- 
tion alleging  that  the  injuries  were  sustained 
in  consequence  of  the  negligence  of  the  vice 
principal  and  coial>orerB. 

2.  Same. 

An  instruction,  in  an  action  for  injuries  to 
a  railroad  employs  while  loading  trucks  on  a 
flat  car,  authorizing  a  recovery  if  the  employer 
failed  to  supply  sufficient  appliances  for  ioadmg 
the  trucks,  etc..  was  within  a  petition  alleging 
the  failure  of  the  employer  to  furnish  the  em- 
p\oyi  with  reasonably  safe  appliances  with 
which  to  do  the  work. 


8.  PiiEADiNa—PBrinoN— Defects. 

The  defect  that  a  petition  seta  forth  in 
separate  paragraphs  in  one  count  two  causes  of 
action  appears  on  its  face,  and  under  Ann.  St. 
1906,  S  508,  must  be  taken,  advantage  of  by 
demurrer. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  |  435.] 

4.  Sake— Waives. 

Under  Ann.  St  1906,  (  602,  a  defendant, 
failing  to  demur  to  a  petition  setting  forth 
two  causes  of  action  in  separate  paragraphs  of 
one  count,  waives  the  defect. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  g  1370.] 

5.  Master  and  Sebvant— Injusies  to  Sebv- 
AKT— Actions— "Fellow    Servant." 

A  petition,  in  an  action  for  injuries  to  a 
railroad  employ<!  while  loading  trucks  on  a  flat 
car,  which  alleges  that  the  vice  principal  and 
a  fellow  servant  of  plaintiff  negligently  caused 
the  trucks  to  fall  on  the  employ^  by  permitting 
the  blocks  behind  the  wheels  to  fall  from  their 
proper  positions,  etc.,  shows  that  the  vice  prin- 
cipal is  but  a  "fellow  servant,"  engaged  in  the 
performance  of  the  duties  of  a  laborer,  within 
fellow  servant  act  (Ann.  St.  1906,  g  2875),  de- 
claring that  persons  engaged  in  tiie  common 
service  of  railroads,  and  working  together  at 
the  same  time  and  place,  are  fellow  servants. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  370. 

For  other  'definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2716-2730;    vol.  8,  p.  7662.] 

6.  Saub— Fellow  Sebvantb. 

Where  the  negligent  act  of  a  foreman  com- 
plained of  was  not  done  in  the  exercise  of  his 
authority,  but  as  a  colaborer  at  the  time  with 
those  under  his  cMitrol,  his  act  is  that  of  a 
fellow  servant,  and  not  that  of  a  vice  principal. 

7.  Same— EviDEHOH— IwsTBuonoNB— Afplioa- 

BILITT. 

Where,  in  an  action  for  injuries  to  a  rail- 
road employ^  while  loading  trucks  on  a  flat 
car,  the  evidence  showed  that  the  accident  waa 
the  result  of  the  negligence  of  a  fellow  serv- 
ant in  doing  a  particular  act,  an  instruction 
that,  if  the  Dlocks  used  were  reasonably  safe, 
and  at  the  time  of  the  accident  were  placed 
behind  the  trucks  in  the  usual  manner,  and  the 
trucks  ran  over  the  blocks  and  down  the  skids, 
etc.,  there  could  be  no  recovery  was  properly 
refused. 

8.  Same— iNjtJBT  to  Sebvant— NEOuaENCE— 
Evidence— AoinssiBiLiTT. 

Where,  in  an  action  for  injuries  to  a  rail- 
road employ^  while  loading  trucks  on  a  flat 
car,  the  evidence  showed  tliat  the  usual  methods 
employed  by  other  railroad  companies  to  load 
trucks  were  either  with  a  cable  and  engine  or 
with  a  derrick,  evidence  of  such  methods,  and 
that  they  were  safer  than  the  method  adopted 
by  the  employer,  was  admissible  to  show  negli- 
gence. 

[Ed.  Note.— For  cases  in  pomt.  cee  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |  925.] 

9.  Damaogs— Pebsonal  Injitbies— Excessive 
Damages. 

A  verdict  for  $4,500,  for  the  substantial 
loss  of  the  use  of  an  arm  of  a  person  40  years 
old,  and  for  injuries  impairing  nis  health,  ren- 
dering' him  unable  to  dress  himself,  and  causing 
him  constant  physical  pain,  with  no  hope  of  re- 
lief, is  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  H  372-396.] 

Appeal  from  Circuit  Court,  Pemiscot  Oonn- 
^;    Henry  C.  Riley,  Judge. 

Action  by  William  Robinson  against  the 
St  Louis  &  San  Francisco  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  defend. 
ant  appeals.    Affirmed. 
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Moses  Whybark,  for  appellant.  Pierce  & 
Reeves,  for  respondent 

BLAIilD,  P.  J.  Plaintiff,  on  January  6, 
1906,  was  Injured  while  assisting  a  crew  of 
men  to  load  trucks  on  a  flat  car  for  defend- 
ant at  Hayti,  Mo.  The  action  is  to  recover 
for  the  resulting  damages.  The  petition  Is 
In  one  count,  but  sets  forth  two  distinct  as- 
signments of  negligence,  one  of  commission 
as  follows:  "While  plaintiff  was  working  as 
a  common  laborer,  and  employed  by  defend- 
ant, engaged  in  the  work  of  operating  its 
railroad  in  Pemiscot  county.  Mo.,  under  the 
orders,  direction,  and  immediate  supervision 
of  defendant's  foreman,  or  overseer,  and, 
while  in  the  line  of  his  duty,  he,  with  other 
employee  of  defendant,  were  engaged  in  load- 
ing large  and  heavy  trucks,  or  parts  of  cars, 
on  a  flat  and  open  car.  In  Haytl,  in  said 
county;  the  said  car  being  on  one  of  defend- 
ant's switch  tracks  In  the  corporate  limits 
of  Hayti.  That  the  trucks  were  of  Iron  or 
steel,  and  weighed  several  thousand  pounds 
each,  and  the  mode  adopted  for  loading  them 
was  to  place  the  ends  of  two  rails,  or  skids, 
some  20  feet  in  length,  on  the  end  of  the  flat 
car,  which  was  about  5  feet  in  height,  and 
the  other  ends  of  the  skids  on  the  rails  of 
the  railroad  track,  then  rolling,  pushing,  and 
pulling  the  trucks  upon  and  along  the  skids 
on  to  the  flat  car.  While  he  was  assisting 
bis  coemploySs  In  loading  the  trucks  in  that 
way,  and  under  the  supervision  of  bis  fore- 
man, who  w^  the  vice  principal  of  defend- 
ant, and  hi*  coemployCs,  the  defendant's 
said  foreman  and  vice  principal  and  coem- 
ployfis  and  colaborers  negligently,  carelessly, 
and  recklessly  permitted  and  caused  one  of 
the  trucks  to  fall  and  roll  against  and  upon 
plaintiff,  Inflicting  serious  and  permanent  in- 
juries on  his  left  breast,  left  side,  and  back, 
and  ribs  of  his  left  breast,  and  left  shoulder 
and  collar  bone,  thereby  causing  his  left 
arm  and  shoulder  to  become  permanently 
stiff  and  useless.  That  at  the  moment  he 
was  injured  he  was  between  two  skids  im- 
mediately behind  the  truck,  which  had  been 
rolled  or  shoved  up  the  skids  fo  about  their 
middle,  and  be  was  where  It  was  his  duty  to 
be,  and  he  was  in  the  act  of  catching  or  fas- 
tening a  hook  to  the  truck  for  the  purpose 
of  drawing  and  pulling  It  on  to  the  flat  car. 
Blocks  or  scotches  bad  been  placed  on  the 
skids,  immediately  behind  the  wheels  of  the 
trucks,  to  prevent  It  from  rolling  back  or 
falling;  and  tlie  said  vice  principal  and  one 
or  more  of  piaintifTs  colaborers  or  fellow 
servants  were,  at  the  moment  the  plaintiff 
was  In  the  act  of  fastening  the  book,  holding 
the  scotches  In  their  prot)er  places  behind  the 
wheels  of  the  truck,  as  it  was  their  duty  to 
do,  when  suddenly  and  without  a  warning 
to  or  knowledge  of  plaintiff,  the  vice  princi- 
pal and  colaborers  carelessly  removed  the 
scotches  from  their  proper  places,  and  neg- 
ligently permitted  them  to  move  and  fall 
from  their  proper  position  behind  the  wheels 


of  the  truck,  and  thereby  causing  the  truck 
to  fall  and  roll  upon  plaintiff,  and  inflicting 
upon  him  the  said  Injuries."  The  other  as- 
signment of  negligence  (of  omission)  is  as 
follows :  "That  it  was  the  duty  of  defendant 
to  furnish  plaintiff  and  his  coemploySs  with 
reasonably  safe,  sufficient,  and  proper  ma- 
chinery to  load  the  trucks,  but  it  neglected 
to  do  so,  and  thereby  caused  him  to  receive 
his  injuries ;  that  the  ordinary  and  cus- 
tomary way  and  manner  of  loading  these 
trucks  on  flat  cars  was  by  the  use  of  a  der- 
rick or  wrecker,  and  this  renders  the  load- 
ing of  tracks  reasonably  safe,  while  to  so 
load  without  a  wrecker  renders  said  labor 
and  work  very  dangerous  and  unsafe;  that 
defendant  and  its  vice  principal  negligently 
and  recklessly  ordered  and  required  plaintiff 
and  his  colaborers  to  so  load,  or  attempt  to 
load,  said  trucks  without  thus  providing  them 
with  a  wrecker,  thereby  causing  the  injuries 
aforesaid;  that  the  injuries  complained  of 
were  not  within  the  ordinary  risk  of  his 
employment;  that  the  dangers  incident  to 
the  loading  of  said  trucks  In  the  way  and 
manner  adopted  by  the  defendant  on  this 
occasion  were  known  to  the  defendant,  but 
were  wholly  unknown  to  plaintiff,  and  plain- 
tiff, when  injured,  was  exercising  ordinary 
care."  The  answer  was  a  general  denial 
and  a  plea  of  contributory  negligence.  On 
the  threshold  of  the  trial,  and  at  the  closse 
of  plaintiff's  evidence,  defendant  moved  that 
plaintiff  be  required  to  elect  upon  which 
cause  of  action  or  assignment  of  negligence 
he  would  rely.  The  court  overruled  the  mo- 
tions. Plaintiff  was  employed  by  defendant 
as  a  car  repairer  and  blacksmith,  and  had 
never  loaded  trucks  until  the  morning  of  the 
day  he  was  injured.  Pat  Murray,  who  was 
a  section  foreman,  had  charge  of  loading  the 
trucks,  and  plaintiff  and  one  or  two  other 
car  repair  men  were  ordered  by  the  boss  to 
assist  the  section  gang.  Defendant's  state- 
ment of  the  facts,  with  the  corrections  and 
additions  to  follow,  will  give  a  correct  his- 
tory of  the  case. 

The  statement  is  as  follows :  "These  trucks 
consisted  of  two  pair  of  car  wheels  of  stand- 
ard gauge  4  feet  8%  inches,  weighing  from 
3,000  to  5,000  pounds.  The  method  employed 
to  load  these  trucks  was  two  skids,  about 
6x8,  and  about  20  feet  In  length,  bolted  to- 
gether at  each  end  and  in  the  middle  with 
rods.  One  end  of  the  skids  was  placed  on 
the  end  of  the  car,  and  the  other  down  on 
the  track,  and  fit  the  track.  A  block  and 
tackle  was  fastened  on  top  of  the  flat  car. 
and  a  rope  with  books  at  the  end  hooked 
over  the  axle,  and  by  means  of  the  block 
and  tackle  the  trucks  were  pulled  along  the 
skids  up  on  the  car  by  men  on  the  car ;  and, 
as  they  would  pull  the  trucks,  they  would 
scotch  them,  and  then  catch  a  new  hold,  and 
scotch  and  pull  again.  Pat  Murray  and 
Charles  Martin  were  on  the  ground  attending 
to  the  scotching,  Murray  on  one  side  of  the 
skids,  and  Martin  on  the  other,  and  plaintiff 
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and  George  Iiawhorn  were  also  on  tbe 
ground.  Keenan  was  on  the  ground  between 
the  trucks  and  tbe  end  of  the  flat  car,  at- 
tending to  placing  tbe  hook  around  the  axle. 
The  others  were  up  on  tbe  flat  car,  pulling 
tbe  trucks  up  tbe  skids  by  means  of  the 
block  and  tackle.  The  scotches  were  of  2x4 
pieces  of  oak  and  a  foot  and  a  half  or  two 
feet  long,  and  were  sound;  and  they  used 
them  In  loading  the  trucks  before  and  after 
tbe  injury.  Tbey  bad  loaded  10  or  12  pairs 
of  truclcs  tbe  day  before  plaintiff  was  Injur- 
ed, and  at  least  1  pair  was  loaded  before  he 
got  hurt,  and  they  were  all  loaded  on  the 
skids  in  the  same  manner.  The  scotches 
were  placed  behind  the  rear  wheels  of  the 
trucks,  and  right  under  the  flange  of  tbe 
wheels,  slightly  angling,  so  that  they  would 
catch  squarely  against  the  wheel ;  and  this 
plan  of  scotching  was  pursued  before  and 
after  the  injury.  These  skids  were  used  at 
Hayti  all  the  time.  As  tbey  were  pulling 
up  a  pair  of  trucks  in  this  manner,  Keenan, 
who  was  on  the  ground  between  tbe  trucks 
and  the  flat  car  attending  to  tbe  hooks,  made 
a  suggestion  that  they  take  the  hooks  off  the 
axle,  and  fasten  them  underneath  on  tbe 
sand  board,  so  tbe  trucks  would  pull  up 
easier.  Tbey  generally  agreed  that  this 
change  was  advisable,  and  concluded  to  try 
it.  When  this  suggestion  was  made,  Keenan 
was  at  bis  place,  and  Pat  Murray  was  stand- 
ing on.  one  side  of  tbe  skids,  and  Charles 
Martin  on  tbe  other  side,  at  their  places, 
attending  to  the  scotches,  and  plaintiff  and 
Lawhorn  were  on  the  ground  at  their  places. 
Murray  said  they  would  try  the  change. 
The  sand  board  was  between  tbe  two  pair 
of  wheels  of  tbe  trucks  and  down  below 
them,  and  bong  around  the  bolster  between 
the  wheels  and  underneath  them,  being  only 
a  short  distance  between  the  sand  board  and 
tbe  track  and  ground  between  the  trucks. 
While  Keenan  was  trying  to  fasten  the  hook 
to  the  sand  board,  Murray  said,  'Boys,  take 
hold  and  see  if  you  cannot  help  fasten  the 
book,'  or  words  to  that  effect  Lawhorn  at 
once  went  in  behind  the  trucks  to  help  Kee- 
nan fasten  tbe  book  to  tbe  sand  board,  and 
plaintiff  Immediately  foRowed  bim,  and  both 
of  them  were  reaching  for  the  hook  to  help 
Keenan,  and  while  in  that  act  plaintiff  put 
his  leg  over  tbe  axle,  and  between  tbe  axle 
and  tbe  sand  board,  and  was  reaching  for 
tbe  book,  and  while  in  this  position  the 
scotches  slipped  or  gave  way,  or  the  wheels 
rolled  over  them,  and  the  trucks  rolled  back 
on  tbe  skids  over  both  plaintiff  and  Law- 
horn. Lawhorn  was  slightly  injured,  but 
plaintiff  quite  seriously.  The  skids  were  just 
tbe  width  of  the  truck,  and  the  same  gauge 
as  tbe  railroad  track  and  made  to  load 
trucks.  They  all  worked  to  advantage  to  j?et 
the  trucks  loaded,  and  all  wanted  to  get 
done  and  seemed  to  be  In  a  hurry.'  They 
finished  loading  the  trucks  the  day  of  the 
accident,  and  continued  in  the  work  as  be- 
fore.   No  one  in  particular  was  told  by  Mur- 


ray to  go  in  to  assist  Keenan,  but  Lawhorn 
and  plaintiff  were  tbe  only  ones  on  tbe 
ground,  besides  Murray  and  Martin.  The 
others,  seven  or  eight  In  number,  were  on 
tbe  car  pulling  the  trucks  up  tbe  skids  by 
means  of  tbe  block  and  tackle.  After  plain- 
tiff was  Injured  be  was  taken  to  his  bouse  in 
Hayti,  and  treated  for  bis  injuries,  and  his 
collar  bone  and  other  fractures  were  set  by 
Doctor  Jones,  but  he  removed  the  bandages 
himself  shortly  after  tbey  were  fixed.  He 
was  hurt  on  the  6th  day  of  January,  1906. 
On  Sunday  evening  after  the  injury  be  was 
sent  to  the  hospital  at  Springfield,  and  was 
there '  seventeen  days,  and  voluntarily  left, 
as  be  states:  'I  just  told  them  it  Is  nothing 
for  me  to  do  but  suffer,  and  I  can  suffer  at 
home  with  my  family  as  well  as  here,  and 
I  am  going  home.'  Tbey  told  him  that  tbey 
would  rather  he  would  not  leave,  but  he  de- 
clined to  stay,  and  told  them  he  would  go 
home,  and  the  doctor  told  him  to  keep  the 
bandages  on  three  weeks,  and  he  came  home. 
Tbe  plaintiff  himself  testified  that  he  was, 
by  profession,  a  physician ;  that  be  graduat- 
ed at  the  Barnes  Medical  College  and  Marion 
SImms  College  on  March  16,  1S85,  and  prac- 
ticed medicine  at  Fancy  Farm,  Ky.,  for  eight 
years.  For  tbe  first  six  years  be  did  a  good 
business,  'and  got  to  tooling  in  patents  and 
lost  money.'  Part  of  tbe  patents  he  got  up 
was  a  ball  bearing  buggy  box.  'One  was  a 
buggy  fan  to  go  on  top  of  a  buggy  to  keep  a 
fellow  cool  when  be  was  riding  along.'  That 
did  not  go  very  well,  and  be  quit  practicing. 
Murray  was  section  foreman,  *ut  was  not 
the  foreman  of  plaintiff,  but  Lawhorn  and 
several  others  were  section  men  under  Mur- 
ray. Gibson  was  plaintiff's  foreman,  and  al- 
so the  foreman  of  Keenan  and  Martin.  Tbey 
worked  in  the  mechanical  department,  and 
in  Gibson's  absence  plaintiff  says,  as  to  Mar- 
tin, 'Thinks  tbey  made  him  a  sort  of  a  straw 
boss,  to  say  what  to  do  in  Mr.  Gibson's  ab- 
sence.' Martin's  crew  went  down  and  assist- 
ed in  loading  the  trucks  at  Murray's  re- 
quest." 

Plaintiff's  evidence  tends  to  show  tbe 
trucks  were  loaded  under  the  supervision  of 
Murray,  and  that  plaintiff  and  the  other  two- 
men  taken  from  Gibson's  repair  crew  were, 
for  the  time  being,  a  part  of  Murray's  crew. 
In  respect  to  bis  Injuries,  plaintiff  testified 
as  follows:  "Q.  State  if  you  were  suffering 
at  that  time?  A.  It  was  about  all  I  could  do 
to  live.  Q.  How  were  you  suffering?  What 
happened  to  you — what  portion  of  tbe  body?- 
A.  I  couldn't  get  my  breath.  I  was  masbed 
in  here  (jpolntlng).  Q.  In  where?  A.  Around 
my  lungs  and  heart.  Q.  Which  side?  A.  On 
tbe  left  side.  Q.  How  did  it  affect  your  ribs? 
A.  It  seemed  to  pull  tbe  bone  blade,  bone — 
scapula— off  from  the  shoulder,  tearing  it 
loose,  and  seemed  to  crack  some  of  tbe  rlba- 
-underneatb.  At  least  for  three  or  four  weeks- 
I  couldn't  hardly  get  my  breath  on  account 
of  that  hurting  so  bad  through  there,  and 
there  was  two  ribs,  I  think,  fractured  down 
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bere.  Q.  On  the  left  side?  A.  Yes,  sir.  Q. 
Three  or  tour  ribs  fractured  on  the  left  side? 
When  yon  say  fractured,  you  mean  broken? 
A.  No,  sir;  kind  of  a  green  sUA  fracture.  I 
don't  know  that  they  came  In  two,  but  they 
all  popped.  That  caused  them  to  go  In  when 
the  shoulder  came  In.  Q.  How  long  did  you 
remain  at  home  before  you  went  away?  A. 
That  was  done  on  Saturday  morning,  and  I 
was  carried  away  Sunday  evening,  I  think. 
Q.  Where  were  you  taken  to?  A.  Taken  to 
Springfield.  Q.  Hospital?  A.  Yes,  sir;  raU- 
road  hospital.  Q.  St.  Louis  and  San  Fran- 
cisco Railroad  Hospital?  A.  Yes,  sir.  Q. 
How  long  were  you  confined  to  your  bed  after 
this  Injury?  A.  Well,  after  I  went  to  the 
hospital  I  was  up  and  down  all  the  time  for 
17  days.  After  they  bandaged  me  up  I  could 
really  stand  up  better  than  I  could  lay  down. 
Q.  How  long  did  you  stay  at  the  hospital? 
A.  I  stayed  there  17  days.  Q.  State  whether 
you  suffered  much  or  little  during  all  that 
time?  A.  I  suffered  considerably  aU  the 
time.  Q.  Do  you  still  suffer?  A.  Yes,  sir; 
I  suffer  more  or  less  all  the  time.  I  can't  lay 
on  this  side  any  more.  I  either  have  to  sit 
propped  up  in  the  bed  to,  sleep,  or  He  on  my 
right  side.  Q.  You  say  you  continually  suf- 
fer now?  A.  Yes,  sir;  and  the  greatest 
trouble  Is  that  I  am  sorter  losing  the  motion 
and  use  of  my  arm;  it  has  a  queer  feeling  in 
the  ann  all  the  time.  Q.  Is  that  arm  now  in 
that  particular  getting  better  or  worse?  A. 
It  Is  gradually  getting  worse.  Q.  What  was 
your  weight  and  the  condition  of  your  health 
at  the  time  of  this  injury?  A.  I  was  In  good 
health  then.  Q.  How  much  did  you  weigh? 
A.  About  150  or  156.  That  nsed  to  be  my 
weight  Q.  What  is  the  condition  of  your 
health  now  as  compared  with  that  time?  A. 
Well,  I  am  In  tolerably  fair  health  except  this 
trouble.  •  *  •  Q.  What  Is  the  condition 
of  your  arm  at  the  present  time— or  shoulder? 
A.  Well,  It  had  growed  back  all  right,  no 
more  than  the  joint  won't  let  It  work  up  high- 
er. Q.  Indicate  to  the  jury,  as  high  as  you 
can  reach  your  arm?  A.  That  Is  as  high  as  I 
can  get  It  (indicating).  Q.  State  whether  or 
not  it  pains  you  to  raise  it  that  high?  A. 
Yes,  sir;  It  hurts.  Q.  It  does  pain  you?  A. 
Yes,  sir;  I  can  bold  my  arm  to  me  this  way 
and  use  It  pretty  well,  but  when  I  get  it 
away  from  me  I  haven't  much  strength  In  It 
Q.  State  to  the  jury  whether  or  not  you  can 
raise  your  elbow  any  higher  than  on  a  level 
with  your  shoulder?  A.  No,  sir;  I  can't 
*  •  •  Q.  State  to  the  jury  whether  or  not 
yon  can  lift  the  arm  up  to  your  head?  A. 
No,  sir;  I  can't  do  that  Q.  State  to  the 
jury  what  is  the  condition  of  the  locomotion 
of  that  arm  back  in  front  of  your  body  and 
behind  you?  A.  I  can't  put  my  coat  on.  I 
have  no  motion  in  the  shoulder  to  throw  my 
coat  up.  Q.  State  to  the  jury  whether  or  not 
you  can  now  get  on  and  off  your  clothes?  A. 
No,  sir;  I  haven't  been  able  to  do  that  by  my- 
xelf.  I  have  to  have  help  to  put  on  my  shirt 
and  my  coat    Q.  State  whether  or  not  that 


locomotion  or  the  use  of  that  arm  is  getting 
better  or  worse?  A.  No,  sir;  It  is  not  getting 
better."  Over  defendant's  objections,  plain- 
tiff was  permitted  to  show  that  If  a  cable 
rope  had  been  rigged  to  pull  the  trucks  on  the 
cars  with  an  engine.  It  would  have  been  a 
safer  way  than  to  pull  them  up  by  hand 
power,  but  that  the  easiest  and  safest  way 
to  load  them  would  have  been  with  a  der- 
rick. The  jury  found  for  plaintiff,  and  as- 
sessed his  damages  at  $5,000.  Plaintiff  re- 
mitted $500  of  the  damages  assessed,  and 
jndgment  was  rendered  for  him  for  $4,500, 
from  which  defendant  appealed,  having  first 
filed  a  timely  motion  for  new  trial,  and  In 
arrest  of  judgment,  wbldi  the  court  over- 
ruled. 

Plain tlfTs  second  Instruction  Is  as  follows: 
"If  the  jury  believe  from  the  evidence  that 

on  the day  of  January,  1906,  plaintiff 

was  In  the  employ  of  defendant;  that  at  said 
time,  while  so  employed,  and  while  in  the 
line  of  duty  as  such  and  under  the  direction 
of  defendant's  foreman  he,  together  with  oth- 
er employ^  and  colaborers,  was  engaged  in 
loading  or  attempting  to  load  certain  heavy 
trucks  on  to  a  flat  car;  that  he  was  at  his 
place  of  duty  behind  said  trucks;  and  that 
one  or  more  of  said  colaborers  or  foreman 
negligently  and  carelessly,  and  without  warn- 
ing to  or  knowledge  of  plaintiff,  removed  the 
scotches  from  their  proper  places  behind  the 
wheels  of  said  trucks,  or  negligently  and 
carelessly  permitted  said  scotches  to  move , 
and  fall  from  their  proper  places,  and  there- 
by negligently  and  carelessly  permitted  or 
caused  said  trucks  to  fall  and  roll  against 
and  upon  plalntifCs  body,  Inflicting  the  In- 
juries complained  of — then  the  verdict  should 
be  for  the  plaintiff,  unless  the  jury  further 
believe  that  plaintiff  was  guUty  of  negligence 
contributing  directly  to  the  injury.  By  the 
term  'negligence,'  as  used  In  these  Instruc- 
tions, is  meant  the  want  of  that  degree  of 
care  that  an  ordinarily  prudent  person  would 
have  exercised  under  the  same  or  similar  <At- 
cumstances." 

1.  Defendant  contends  that  this  Instruction 
submits  the  question  of  recovery  on  the  fact 
that  plaintiff  was  ordered  into  a  dangerous 
position  by  his  foreman,  and  while  in  that 
position  was  Injured  by  the  carelessness  and 
negligence  of  the  foreman  In  permitting  the 
truck  to  roll  back  upon  him.  The  Instruction 
predicates  plaintiff's  right  to  recover  upon 
these  facts:  First,  if  he  was  In  the  employ 
of  the  railroad  company;  second.  If  In  the 
performance  of  bis  duty,  be,  with  others,  by 
direction  of  his  foreman,  was  engaged  in 
loading  trucks  on  a  flat  car;  third,  if  while 
at  his  place  of  duty  behind  the  trucks,  one  or 
more  of  his  colaborers,  or  a  colaborer  and 
the  foreman,  negligently  and  carelessly  per- 
mitted or  caused  the  car  tru<&s  to  fall  and 
roll  upon  him,  and  was  not  himself  guilty  of 
negligence,  be  is  entitled  to  recover.  We 
think  the  Instruction  Is  clearly  drawn  under 
the  railroad  fellow-servant  act,  and  author- 
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Izea  a  recovery  If  the  Injury  was  caused  ei- 
ther by  the  negligence  of  a  fellow  servant,  or 
by  the  combined  negligence  of  both  a  fellow 
servant  and  tbe  foreman,  and  Is  not  an  In- 
struction authorizing  a  recovery  for  tbe  care- 
lessness of  the  foreman  alone,  and  is  within 
the  scope  of  the  first  assignment  of  negli- 
gence in  the  petition. 

2.  Plaintiff's  fourth  instruction  is  as  fol- 
lows: "It  is  the  duty  of  the  defendant  to 
use  ordinary  care  and  diligence  in  selecting 
and  fiu:nlshlng  to  its  employes  reasonably 
safe  and  suitable  machinery,  tools,  and  ap- 
pliances with  which  to  carry  on  the  business 
and  work  of  defendant  So,  if  the  Jury  be- 
lieve from  the  evidence  that  on  the  

day  of  January,  1906,  plaintift  was  In  the 
employ  of  defendant;  that  while  so  employ- 
ed, and  In  the  line  of  his  duty  as  such  em- 
ploy6,  and  under  the  direction  of  defend- 
ant's section  boss  or  foreman,  he  received  the 
injuries  complained  of;  that  said  injuries 
resulted  from  undertaking  or  attempting  to 
load  upon  a  flat  car  certain  heavy  trucks 
by  the  means  and  use  of  skids,  blocks,  or 
scotches,  ropes,  pulleys,  and  hooks;  that  said 
means,  tools,  and  appliances  were  not  rea- 
sonably safe,  sufficient,  and  suitable  for  load- 
ing said  trucks,  and  which  injury  might  have 
been  prevented  by  ordinary  care  and  precau- 
tion on  the  part  of  defendant  in  selecting 
and  furnishing  reasonably  safe,  sufficient, 
and  suitable  tools,  machinery,  and  appli- 
ances; that  defendant,  through  its  agents, 
knew  that  the  means,  tools,  and  appliances 
used  were  unsafe,  unsuitable,  or  Insufficient, 
or  might  have  known  the  same  by  the  ex- 
ercise of  reasonable  care  and  diligence — then 
the  jury  will  find  for  plaintiff.  If  they  be- 
lieve from  the  evidence  that  he  was,  at  the 
time  of  said  injuries,  exercising  ordliiary 
care  and  prudence,  and  did  not  know,  nor  by 
tbe  exercise  of  ordinary  care  could  have 
known,  that  the  means,  tools,  and  appliances 
used  were  unsafe,  unsuitable,  and  insufficient, 
and  that  the  exposure  to  danger  on  account 
thereof  was  increased."  This  instruction 
predicates  plaintiff's  right  of  recovery  on  the 
second  assignment  of  negligence  In  the  pe- 
tition; that  is,  the  failure  of  defendant  to 
furnish  plaintiff  with  reasonably  safe  appli- 
ances with  which  to  do  the  work  he  was  re- 
quired to  perform.  PlaintifTs  instruction  No. 
6  is  a  repetition  of  his  Instruction  No.  4  in 
a  condensed  form.  His  other  instructions 
are  on  the  measure  of  damages,  and  are 
counterparts  of  defendants  on  contributory 
negligence,  so  plaintiff's  case  was  submitted 
to  the  jury  on  the  two  assignments  of  error 
set  forth  in  the  petition,  and  on  evidence 
which  conduced  to  prove  both.  If  It  be  con- 
ceded that  there  are  two  causes  of  action 
stated  in  the  one  count  of  the  petition,  they 
are  not  so  commingled  as  to  mislead  or  con- 
fuse, but  are  set  forth  in  separate  para- 
graphs, and  the  defect  (if  there  is  one)  ap^ 
peared  upon  the  face  of  the  petition,  and 
should  have  been  taken  advantage  of  by  de- 


murrer (section  598,  Ann.  St  1906).  For  fail- 
ure to  so  take  advantage,  defendant  waived 
the  defect  Section  602,  Ann.  St  1906.  Boyd 
V.  Transit  Co.,  108  Mo.  App.  303,  83  S.  W. 
287 ;  House  v.  Lowell,  45  Mo.  381 ;  Thompson 
V.  School  District,  71  Mo.  495 ;  Blair  v.  Rail- 
road, 89  Mo.  383,  1  S.  W.  350. 

3.  It  is  contended  that  the  duty  of  the 
master  to  furnish  his  servant  safe  appliances 
with  which  to  do  his  work  Is  a  common-law 
duty,  and  hence  tbe  fellow-servant  law  does 
not  apply.  There  was  no  attempt  to  apply 
it  to  that  phase  of  the  case. 

4.  It  is  further  contended  that  the  first 
paragraph  of  the  petition  does  not  state  a 
cause  of  action  under  the  follow-servant  law, 
for  the  reason  Murray  was  a  foreman.  Tbe 
act  (section  2875,  Ann.  St  1906)  provides: 
"That  all  persons  who  are  engaged  In  tbe 
common  service  of  such  railroad  corporation, 
and  who  while  so  engaged,  are  working  to- 
gether at  the  same  time  and  place,  to  a  com- 
mon purpose  of  same  grade,  neither  of  sucb 
persons  being  Intrusted  by  such  corporation 
with  any  superintendence  or  control  over 
their  fellow  employes,  are  fellow  servants 
with  each  other:  Provided,  that  nothing 
herein  contained  shall  be  so  construed  as  to 
make  any  agent  or  servant  of  such  corpora- 
tion in  the  service'  of  such  corporation  a 
fellow  servant  with  any  other  agent  or  serv- 
ant of  such  corporation  engaged  in  any  other 
department  or  service  of  such  corporation." 
The  evidence  shows  that  though  Murray  was 
foreman  of  the  sectlonmen  helping  to  load 
the  trucks,  it  does  not  show  that  he  was 
plaintiffs  foreman,  but  that  In  loading  the 
trucks,  and  at  the  time  of  tbe  injury,  be  was 
working  as  a  colaborer  with  the  rest  of  tbe 
men,  and  the  appellation  of  foreman,  applied 
to  him  by  the  witnesses,  does  not  make  him 
one,  or  change  his  character  from  that  of  a 
colaborer  to  a  vice  principal.  It  Is  true  tbe 
petition  alleges  that  plaintiff  was  put  to 
work  loading  the  trucks  by  direction  of,  and 
under  the  Immediate  supervision  of,  defend- 
ant's foreman  or  overseer.  The  negllgenco 
charged  is  charged  as  tbe  joint  or  concur- 
ring negligence  of  both  the  vice  principal  and 
a  fellow  servant,  and  is.  In  substance,  that 
the  vice  principal  and  a  fellow  servant  of 
plaintiff,  while  he  was  under  the  trucks  to 
help  adjust  tbe  books  to  the  sand  board, 
were  holding  the  scotches  In  their  proper 
places  behind  tbe  wheels  of  the  truck,  when 
suddenly  and  without  warning  they,  the 
vice  principal  and  colaborer,  carelessly  re- 
moved the  scotches  from  their  proper  places, 
etc.,  causing  the  trucks  to  fall  or  roll  upon 
plaintiff.  Thus  It  appears  by  affirmative  al- 
legations of  tbe  petition  that  while  Murray 
is  called  a  vice  principal,  he  is  In  law  but  a 
fellow  servant,  engaged  at  tbe  time  of  tbe  in* 
jury  in  the  performance  of  the  duties  of  a 
laborer.  It  is  the  act,  and  not  the  rank,  of 
the  vice  principal  which  determines  whether 
two  employes  are  fellow  servants  (Bane  v. 
Irwhi,  172  Mo.  306,  72  S.  W.  622),  and  where- 
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tbe  negligent  act  complained  of  was  not  done 
In  tbe  exercise  of  representative  authority, 
bat  in  tbe  capacity  of  a  colaborer  at  the 
time  with  those  under  bis  control,  bis  act  Is 
tliat  of  a  fellow  servant  Fogarty  ▼.  St 
Louis  Transfer  Co.,  180  Mo.  490,  79  S.  W. 
664 ;  Bien  v.  St  Louis  Transit  Co.,  108  Mo. 
App.  399,  83  S.  W.  986 ;  Stephens  r.  Lumber 
Co.,  110  Mo.  App.  398,  86  S.  W.  481 ;  Rigsby 
T.  Oil  Well  Supply  Co.,  116  Mo.  App.,  loc.  cit 
314,  91  S.  W.  4C0,  and  cases  cited. 

5.  It  is  contended  that  defendant's  em- 
ployes departed  from  a  safe  way  of  loading 
tbe  trucks,  and  undertook  to  adopt  an  unsafe 
one,  resulting  in  plalntlfTs  injury.  There 
is  no  evidence  to  sustain  this  contention. 
Tbe  injury  did  not  result  directly  from  the 
effort  to  change  tbe  hooks  from  tbe  axles  of 
the  truck  to  the  sand  board,  but  was  caused 
by  tbe  failure  of  Murray  and  Martin  to  bold 
their  scotches  in  place. 

6.  Tbe  refusal  of  the  following  instruc- 
tion, asked  by  defendant  is  assigned  as  er- 
ror, to  wit:  "(6)  You  are  further  Instructed 
that  If  you  believe  from  the  evidence  that 
the  blocks  used  for  scotching  the  trucks  on 
tbe  skids  were  reasonably  safe  for  tbe  pur- 
pose, and  at  the  time  of  tbe  injury  they  were 
placed  behind  tbe  trucks  In  tbe  usual  man- 
ner, but  after  the  books  had  been  removed 
from  tbe  axle  tbe  trucks  either  ran  over  the 
blocks  and  down  the  skids,  or  the  skids 
slipped  from  behind  the  trucks,  and  they  ran 
down  the  skids  on  plaintiff,  and  injured  him, 
then  tbe  injury  was  the  result  of  accident 
and  tbe  plaintiff  cannot  recover."  The  evi- 
dence is  very  meager  as  to  how  tbe  trucks  got 
away  from  Murray  and  Martin.  They  were 
handling  the  scotches,  but  neither  of  them 
could  or  would  tell  what  happened  to  cause 
tbe  trucks  to  run  down  or  fall  on  plaintiff. 
The  skids  were  securely  fastened  together. 
They  did  not  spring  apart  and  let  tbe  trucks 
down.  The  scotches  were  used  successfully 
all  the  day  previous  to  tbe  accident  in  load- 
ing trucks,  and  also  all  tbe  day  afterwards, 
and  proved  sufficient  to  hold  trucks  on  tbe 
skids.  Therefore  there  is  no  room  for  a 
reasonable  Inference  that  plaintiff's  injury  re- 
sulted from  a  purely  accidental  cause.  On 
the  contrary,  tbe  only  reasonable  inference 
to  be  drawn  from  the  facts  and  circumstances 
in  evidence  Is  that  the  accident  was  the  re- 
sult of  the  negligence  of  Murray  or  Martin, 
or  of  both,  in  handling  the  scotches.  If  this 
view  of  tbe  facts  is  correct,  there  is  no  evi- 
dence in  support  of  tbe  instruction,  and  no 
error  was  committed  by  the  court  in  refusing 
to  give  it. 

7.  It  is  insisted  that  the  court  erred  in  per- 
mitting plaintiff  to  show  that  machinery,  in 
tbe  shape  of  a  wire  rope  and  blocks  and  pul- 
leys, to  be  operated  by  an  engine,  had  been 
ordered  to  load  the  trucks  before  the  day  of 
the  accident  and  also  erred  in  permitting 
plaintiff  to  show  that  this  mode  of  loading 
trucks  would  have  been  safer  and  easier  than 
by  band  power,  and  erred  in  permitting  plain- 


tiff to  prove  that  the  trucks  could  have  been 
loaded  much  easier  and  with  greater  safety 
than  by  tbe  means  employed  by  defendant. 
In  support  of  this  contention,  defendant's 
learned  counsel  makes  the  following  quota- 
tion from  Cbrismer  v.  Bell  Telephone  Com- 
pany, 194  Mo.,  loc.  cit  208,  209,  92  S.  W. 
878,  6  L.  R.  A.  (N.  S.)  492,  which  is  there 
quoted  from  Titus  v.  Railroad,  136  Pa.  618, 
20  AU.  517,  20  Am.  St  Rep.  944,  to  wit: 
"Some  employments  are  essentially  hazard- 
ous, •  •  •  and  it  by  no  means  follows 
that  an  employer  is  liable  'because  a  par- 
ticular accident  might  have  been  prevented 
by  some  special  device  or  precaution  not  In 
common  use.'  All  tbe  cases  agree  that  tbe 
master  is  not  bound  to  use  the  newest  and 
best  appliances.  He  performs  bis  duty  when 
be  furnishes  those  of  ordinary  character  and 
reasonable  safety,  and  the  former  is  the  test 
of  the  latter;  for,  in  regard  to  the  style  or 
implement  or  nature  of  the  mode  of  perform- 
ance of  any  work,  'reasonably  safe'  means 
safe  according  to  tbe  usages  and  habits  and 
ordinary  risks  of  the  business.  Absolute 
safety  is  unattainable,  and  employers  are 
not  insurers.  They  are  liable  for  the  conse- 
quences, not  of  danger,  but  of  negligence; 
and  tbe  unbending  test  of  negligence  in  meth- 
ods, machinery,  and  appliances  is  the  ordi- 
nary usage  of  the  business.  No  man  is  held 
by  law  to  a  higher  degree  of  skill  than  tbe 
fair  average  of  his  profession  or  trade,  and 
tbe  standard  of  due  care  is  the  conduct  of  the 
average  prudent  man.  The  test  of  negli- 
gence in  employers  is  the  same,  and,  however 
strongly  they  may  be  convinced  that  there  is 
a  better  or  less  dangerous  way,  no  Jury  can 
be  permitted  to  say  that  the  usual  and  ordi- 
nary way,  commonly  adopted  by  those  in  the 
same  business,  is  a  negligent  way,  for  which 
liability  shall  be  imposed.  Juries  must  nec- 
essarily determine  the  responsibility  of  in- 
dividual conduct;  but  they  cannot  be  allow- 
ed to  set  up  a  standard  which  shall,  in  ef- 
fect dictate  tbe  customs  or  control  tbe  busi- 
ness of  the  community."  Most  of  this  para- 
graph was  also  quoted  in  Mlnnier  v.  Railroad, 
16T  Mo.  119,  120,  GO  S.  W.  1072.  In  Blun- 
dell  V.  Mfg.  Co.,  189  Mo.,  loc.  cit  558,  559,  88 
S.  W.  103,  105,  it  is  said:  "The  master  Is  en- 
titled  to  conduct  bis  business  in  bis  own  way 
and  with  such  appliances  as  he  sees  fit,  sub- 
ject to  tbe  qualification  that  the  appliance 
shall  be  reasonably  safe,  considering  tbe 
character  of  the  work  to  be  done."  Tbe 
same  doctrine  is  stated  In  tbe  case  of  Holmes 
V.  Brandenbaugh,  172  Mo.,  loc.  cit  64,  72  S. 
W.  550. 

As  said  in  the  Pennsylvania  case,  "tbe  un- 
bending test  of  negligence  in  methods,  ma- 
chinery, and  appliances  Is  the  ordinary  us- 
age of  the  business ;"  and  if  there  was  clear 
and  uncontradicted  evidence  that  the  method 
and  appliances  employed  by  defendant  to 
load  trucks  on  flat  cars  was  the  ordinary 
method  and  tbe  appliances   tbe  customary 
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ones  employed  by  railroad  companies  for 
such  work,  It  would  have  been  the  duty  of 
the  trial  Judge  to  have  withdrawn  the  aeo- 
ond  assignment  of  negligence  from  the  jury. 
But  the  evidence  shows  the  usual  methods 
employed  by  other  railroad  companies  to 
load  trucks  was  either  with  a  cable  and  en- 
gine or  with  a  derrick.  Only  one  witness 
(Jones)  testified  that  one  time,  at  Milan, 
Tenn.,  he  saw  trucks  loaded  In  the  way  em- 
ployed by  defendant.  Moreover,  the  evidence 
tends  to  show  the  method  and  machinery 
employed  by  defendant  was  dangerous.  The 
evidence  objected  to,  we  think,  tends  to  prove 
defendant's  failure  to  employ  the  method 
and  appliances  in  common  use  among  rail- 
road companies,  and  that  in  their  stead  it 
einpk)yed  more  dangerous  ones,  and  was 
admissible  as  tending  to  prove  negligence. 
Beard  v.  American  Car  Co.,  72  Mo.  App.  583 ; 
Monahan  v.  K.  C.  Clay  &  Coal  Co.,  58  Mo. 
App.,  loc.  clt.  74;  Si>encer  v.  Bruner,  120 
Mo.  App.  94,  103  S.  W.  578. 

8.  It  is  contended  that  the  verdict  is  so 
excessive  as  to  demonstrate  that  the  Jury 
was  influenced  by  prejudice  or  passion.  Dr. 
B.  T.  Jones,  the  defendant  company's  physi- 
cian, testified  that  be  made  a  very  thorough 
examination  of  plaintiff  the  day  he  was  in- 
jured, and  discovered  no  other  serious  in- 
juries than  a  fracture  of  the  collar  bone; 
that  he  set  that  properly,  and  so  adjusted 
the  bandages  as  to  hold  it  in  place,  but  on 
his  return  the  next  morning  he  found  the 
bandages  slit  and  the  fractured  collar  bone 
•out  of  place.  PlalntifT  admitted  he  had  the 
bandages  slit  to  relieve  his  arm  of  pain.  Dr. 
A.  R.  Cowan  testified  that  he  had  known  the 
plaintiff.  Dr.  Robinson,  and  that  he  had  been 
in  his  employ  as  a  druggist  for  about  two 
months,  and  appeared  to  be  unable  to  do 
everything  necessary  to  be  done  in  a  drug 
store,  couldn't  get  his  arms  up  to  rearh  the 
bottles  on  the  shelves,  nor  sweep,  nor  things 
of  that  kind;  that  he  was  cripp'.ed  in  hia 
left  shoulder;  that  he  made  no  particular 
examination  of  plaintiff  until  the  day  he 
testified  in  this  case,  and  discovered  on  this 
exiiniinatiun  that  his  collar  bone  was  frac- 
tured ;  also  the  scapula,  or  shoulder  blade 
had  been  broken;  that  he  examined  bis 
breast  and  sid«,  and  found  no  other  Injuries, 
but  he  bad  been  complaining  of  his  side  ever 
since  he  was  in  his  employ;  and  that  in  his 
opinion  the  injury  to  plaintiff's  collar  bone 
and  shoulder  blade  are  permanent.  Plain- 
tiff's testimony  in  respect  to  his  injuries  Is 
set  out  In  the  statement  of  facts.  The  evi- 
dence shows  that  plaintiff  did  not  use  prop- 
er care  to  effect  his  recovery;  but  defend- 
ant got  the  benefit  of  this  evidence  by  in- 
struction No.  7,  given  at  its  request.  Forty- 
five  hundred  dollars  is  not  excessive  com- 
pensation for  plaintiff's  injuries,  in  the  Il;;ht 
of  his  evidence  and  that  of  Dr.  Cowan.  The 
substantial  loss  of  the  use  of  an  arm,  to  be 
broken  in  health  at  the  age  of  40  years,  to  le 


unable  to  dress  one's  self,  to  suffer  constant 
physical  pain,  with  no  hope  of  relief,  is  an 
Intolerable  condition. 

Disetiverini;  no  reversible  error,  the  judg- 
ment Is  affirmed.    All  concnr. 


GRAVES  et  al.  v.  ST.  LOUIS,  M.  &  S.  R 

RT.  00. 
(St.  Louis  Court  of  Appeals.     Missouri.     Jane 

30,  wm.) 

1.  AcKNowLEOGJCENT  — Deeds— VAMDrrr  as 
Between  Pabties. 

A  deed,  though  unacknowledged,  is  valid  be- 
tween the  parties,  and  imports  a  consideration, 
and  is  not  open  to  collateral  attack. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  1,  Acknowledgment,  §§  20-33.] 

2.  Deeds— Fbauo— EFFECT. 

One  who  has  been  induced  by  fraud  to  ex- 
ecute an  unacknowledged  deed  of  a  railroad 
right  of  way  cannot  recover  the  value  of  the 
land  appropriated  for  the  right  of  way  and  the 
damages  caused  thereby  without  first  obtaining 
the  cancellation  of  the  deed. 

3.  Pleadinq— Objections  to  Evidence— Ef- 
fect. 

An  objection  to  evidence  on  a  count  in  the 
petition  demanding  rental  value  of  overflowed 
lands  for  several  years,  for  the  reason  that  sepa- 
rate and  distinct  causes  of  action  are  stated 
therein,  does  not  reach  the  objection  that  sev- 
eral causes  of  action  are  blended  in  one  count, 
where  they  are  so  stated  as  to  be  severable  by 
separately  stating  the  rent  for  each  year,  so 
that  defendant  could  not  be  prejudiced. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {$  1433,  1434.] 

4.  Railboads— Appropbiation  of  Lard  fob 
Right  of  Wat— Consequential  Damages— 

liECOVEBY. 

An  unacknowledged  deed  expressing  an  in- 
adequate consideration  for  the  granting  of  a 
railroad  right  of  way  passes  an  equitable  title 
to  the  right  of  way,  m  spite  of  fraud  in  obtain- 
ing it,  and  the  grantor  is  estopped  from  recover- 
ing consequential  damages  caused  by  the  con- 
struction of  the  railroad  on  the  right  of  way 
until  the  deed  is  set  aside. 

5.  Nuisance — Pebbonb  Liable. 

Where  a  railroad  company  created  a  nui- 
sance by  the  manner  of  the  construction  of  its 
roadt>ed,  the  successor  of  that  company  is  not 
liable  for  the  erection  of  the  nuisance,  but  only 
for  its  continuance  after  notice. 

6.  Pleading  —  Petition  —  Refebencb  fbok 
One  Count  to  Anotheb. 

Under  Ann.  St.  1906,  J  SOS,  providing  that, 
when  different  causes  of  action  are  stated  in  one 
petition,  they  must  be  separately  stated  with  the 
relief  sought  for  each  cause  of  action  so  that 
they  may  be  intelligently  distinguished,  it  is  not 
necessary  to  repeat  in  each  count  mere  matter 
of  inducement,  nor  allegations  common  to  all 
the  counts,  and  a  reference  to  them  in  succeed- 
ing counts  suffices,  but  each  count  must  contain 
allegations  necessary  to  state  a  cause  of  action. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  {  118.] 

7.  Railroads-^Injubies  fbom  Construction 
OF  Railroad  Tbaok— Actions— Petition- 
Sufficiency. 

Where,  in  an  action  against  a  railroad  com- 
pany for  appropriating  land  for  its  right  of  way, 
and  for  damages  to  other  land  occasioned  by 
floods,  the  allegation  of  the  petition  of  the  fail- 
ure of  the  company  to  construct  drainage  ditch- 
es is  not  a  part  of  the  second  or  third  counts, 
a  subsequent  count  alleging  thnt  because  of  the 
failure  to  construct  drains   along   the  side   of 
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the  roadbed  to  connect  with  ditches  so  as  to  af- 
ford a  sufficient  outlet  for  surface  water  along 
the  raiiroad,  when  such  drainage  has  been  ren- 
dered necessary  by  the  construction  of  the  rail- 
road, to  the  damage  of  plaintiff,  as  stated  in 
designated  counts,  etc.,  is  bad  for  failing  to  state 
that  the  construction  of  the  roadbed  obstructed 
the  natural  flow  of  the  surface  water,  and  that 
there  were  ditches  into  which  such  water  could 
have  been  conveyed  by  lateral  ditches,  and  that 
the  company  failed  to  construct  ditches,  caus- 
ing plaintifrs  land  to  be  overflowed. 

8.   TBIAI/— VKBDIOT— SUTFIOIENCT. 

A  verdict  which  states  the  amount  awarded 
for  the  separate  causes  of  action  alleged  in  the 
separate  counts  of  the  petition,  and  which  states 
the  groes  amount,  is  a  separate  verdict  on  each 
count,  and  is  valid. 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ly;   J.  L.  Fort,  Judge. 

Action  by  Julia  B.  Graves  and  another 
against  the  St.  Louis,  Memphis  &  Soutbeast- 
ern  Railway  Company.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.  Reversed 
and  remanded. 

The  petition  contains  six  eoonts.  The  first 
one  alleges,  in  substance:  That  the  South- 
ern Missouri  &  Arkansas  Railroad  Company 
in  the  year  1902,  without  leave,  wrongfully 
entered  upon  the  following  described  lands 
of  plaintiffs,  situated  in  Ripley  county.  Mo., 
to  wit:  S.  E.  %  of  N.  W.  %,  N.  B.  %  of  S. 
W.  %,  and  N.  W.  %  of  S.  B.  %,  section  6, 
township  22  N.  of  range  4  B.,  and  construct- 
ed their  roadbed  across  said  land,  thereby 
appropriating  6^^  acres  of  said  land  to  their 
own  nse.  That  tracks  were  laid  upon  said 
roadbed,  and  defendant,  the  successor  of  the 
Sontbem  Missouri  &  Arkansas  Railroad  Com- 
pany, is  in  the  iwssession  of  said  railroad 
and  operating  it  over  plaintiffs'  lands.  That 
no  compensation  has  ever  been  paid  plaintiffs 
for  the  land  so  appropriated,  the  value  of 
which,  together  with  the  value  of  its,  use 
since  so  appropriated,  being  |175,  for  which 
sum  judgment  Is  asked.  The  second  count 
alleges  that  the  Southern  Missouri  &  Arkan- 
sas Railroad  Company  cut  down  timber  grow- 
ing upon  said  6^  acres  of  land,  of  the  value 
of  $26,  and  appropriated  it  to  its  ovni  use. 
The  third  count  alleges  that,  in  constructing 
the  roadbed,  the  Southern  Missouri  &  Ar- 
kansas Railroad  Company  threw  up  embank- 
ments on  the  land  appropriated  which  caused 
the  water  to  back  up  on  adjacent  lands,  de- 
priving plaintiffs  of  their  rental  value  for 
the  years  1902,  1903,  1904,  and  1905,  inclu- 
sive, to  plaintiffs'  damage  In  the  sum  of  $72. 
The  first  paragraph  of  the  fourth  count  states 
that  the  Southern  Missouri  &  Arkansas  Rail- 
road Company  unlawfully  and  wrongfully 
entered  upon  plaintiffs'  lands,  and  erected 
a  standard-gauge  raUroad  thereon,  thereby 
separating  plaintiffs'  farm  into  two  trncta. 
to  plaintiffs'  damage  in  the  sum  of  $ii00. 
The  second  paragraph  of  this  count  alleges 
that  defendant  inclosed  its  road  by  a  fence 
on  either  side,  and  put  in  such  heavy  gates 
at  farm  crossings  on  plaintiffs'  land  that  they 
could  not  be  opened  and  shnt,  to  plaintiffs' 
damage  In  the  sum  of  $300,  and,  thongh  re- 
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quested  to  put  up  pr(%)er  gates,  has  failed 
and  refused  to  do  so.  In  violation  of  section 
1105,  Rev.  St.  1899  (Ann.  St.  1906,  p.  365). 
The  aggregate  of  the  damages  under  this 
count  is  laid  at  $600.  The  fifth  count  alleges 
that  defendant  has  failed  and  refused  to 
construct  suitable  ditches  through  plaintiffs' 
land  for  more  than  three  months  after  the 
completion  of  its  road,  causing  surface  water 
to  back  and  stand  In  barrow  pits  made  by 
defendant,  and  upon  plaintiffs'  land  along 
and  adjacent  to  the  road,  which  water  be- 
comes stagnant  and  emits  foul  and  noxious 
odors,  polluting  the  air  and  rendering  the  lo- 
cality iKbealtby,  whereby  the  value  of  plain- 
tiffs' land  is  depreciated  and  the  health  and 
happiness  of  plaintiffs  Impaired  to  their  dam- 
age In  the  sum  of  $200.  The  sixth  count  is 
to  recover  the  statutory  penalty  for  defenct  . 
ant's  failure  to  comply  with  section  1110 
(page  368),  by  constructing  ditches  to  drain 
off  the  surface  water  caused  to  accumulate 
by  the  fill  of  the  roadbed.  The  answer  was  a 
general  denial  of  each  of  the  six  counts. 
The  verdict  of  the  Jury  Is  as  follows: 

We,  the  jury  in  the  above-entitled  cause,  find 
the  issues  for  the  plaintiffs  as  follows,  to  wit: 

(1)  Under  the  first  count  of  the  peti- 
tion, for  land  taken  for  right  of  way  $130  00 

(2)  Under  the  second  count  of  the  peti- 
tion for  cutting  down  and  taking 
timber  trees  

(3)  Under  the  third  count  of  the  peti- 
tion for  submerging  land,  loss  of 
rents  and  profits  for  the  years  1902, 
1903,  1904  and  1905,  In  the  sum  of 

$18  yearly 72  00 

(4)  Under  the  first  paragraph  of  the 
fourth  count  of  the  petition,  damage 
to  whole  tract  by  location  of  road 

and  cutting  farm  in  twain 160  00 

Under  the  second  paragraph  of  the 
fourth  count  of  the  petition,  for  fail- 
ing to  construct  and  maintain  gates 

(6)  Under  the  fifth  count  of  the  peti- 
tion for  stagnant  water  and  foul 
odors    100  00 

(6)  Under  the  sixth  count  of  the  peti- 
tion,   penalty 300  00 

Amounting  altogether  to $762  00 

A  timely  motion  for  new  trial  proving  of 
no  avail,  defendant  appealed. 

Plaintiffs'  evidence  tended  to  prove  the  al- 
legations of  each  of  the  six  counts  of  the  pe- 
tition. Defendant,  over  plaintiffs'  objections, 
read  In  evidence  a  signed,  but  unacknowl- 
edged, deed  from  plaintiffs,  dated  August  6, 
1901,  purporting  to  convey  to  the  Southern 
Missouri  &  Arkansas  Railroad  Company  a 
right  of  way  through  the  lands  described  in 
the  petition.  This  deed  recites  a  considera- 
tion of  $1,  but  the  proof  shows  no  considera- 
tion whatever  was  paid.  Defendant's  evi- 
dence tends  to  show  that  there  is  no  natural 
drainage  to  which  surface  water  on  plaintiffs' 
land  can  be  conveyed  by  lateral  ditches, 
should  they  be  constructed  along  defendant's 
road,  and  that  the  roadbed  does  not  have  the 
effect  of  causing  surface  water  to  back  up 
on  plaintiffs'  land,  but  serves  to  protect  it 
from  the  overflow  of  Little  Black  river. 
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Jas.  Orchard,  for  appellant  C.  D.  Yancey, 
for  respondents. 

BIAND,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  objection  interjposed  to  the 
admission  of  the  deed  in  evidence  vras  a  de- 
cision of  the  Supreme  Court  In  the  case  of 
the  Southern  Missouri  &  Arkansas  Railroad 
Company  against  plalntlfTs  herein.  182  Mo. 
211,  81  S.  W.  405.  The  purpose  of  that  suit 
was  to  compel  the  plaintitrs  to  acknowledge 
the  deed.  The  circuit  court  denied  the  relief, 
and  the  Supreme  Court  affirmed  the  Judg- 
ment, on  the  ground  that  the  evidence  tended 
to  show  the  signatures  of  plalntlfts  to  the 
deed  were  obtained  through  false  and  fraudu- 
lent representations.  The  defendants  (plain- 
tiffs here)  did  not  ask  for  affirmative  relief 
and  hence  the  deed  was  not  canceled. 

In  its  instructions  on  the  first  count  of  the 
petition  (asking  damages  for  the  value  of  the 
land),  the  court  Ignored  the  deed  and  In- 
structed the  Jury  If  they  found  the  land  had 
been  taken  and  appropriated  by  defendant, 
and  plaintiffs  had  not  been  compensated 
therefor,  to  find  for  them,  and  assess  their 
damages  at  the  value  of  the  land  so  taken 
and  appropriated  for  railroad  purposes.  De- 
fendant on  this  and  on  all  other  counts  of  the 
petition  offered  a  demurrer  to  the  eviden<^. 
Defendant  contends  that  the  deed  is  valid 
between  the  parties,  and  plaintiffs  are  es- 
topped to  deny  it  was  given  without  consid- 
eration. The  deed,  though  unacknowledged, 
is  valid  as  between  the  parties  (Genoway  v. 
Maize,  1G3  Mo.  224,  63  S.  W.  698),  and  Im- 
ports a  valid  consideration,  and  is  not  open 
to  collateral  attack.  If  a  stipulated  price  had 
been  agreed  upon  and  defendant  had  failed 
to  pay  the  agreed  price,  plaintiffs,  on  a  pro- 
per pleading,  might  have  recovered  the  agreed 
price,  but  nothing  of  that  kind  was  pleaded 
or  proved.  Plaintiffs  may,  in  an  appropriate 
proceeding,  have  the  deed  set  aside  and  can- 
celed, and  then  recover  the  value  of  the  lands 
appropriated  for  railroad  purposes,  and  the 
damages,  if  any,  caused  thereby,  but,  until 
this  is  done,  they  cannot  recover  on  the  first 
count  in  the  petition. 

2.  On  the  second  count  plaintiffs  did  not 
recover  anything. 

3.  Defendant  objected  to  the  introduction 
of  any  evidence  on  the  third  count,  for  the 
reason  four  separate  and  distinct  causes  of 
action  (rental  value  of  six  acres  of  overflowed 
land  for  four  separate  years)  are  stated  in 
one  count.  The  contention  is  that  this  ob- 
jection was  a  demurrer  to  the  petition,  and 
should  have  been  sustained.  This  would  be 
80  If  the  count  bad  wholly  failed  to  state  a 
cause  of  action,  but  it  does  not  reach  the  ob- 
jection that  several  causes  of  action  are 
blended  in  one  count  of  the  petition,  if  they 
are  so  stated  as  to  be  severable.  The  rent 
for  each  year  is  stated  separately — ^that  is,  it 
is  itemized — so  that  defendant  could  not  have 
been  prejudiced  by  this  pleading,  even  if  we 


concede  (which  we  do  not)  that  more  than 
one  cause  of  action  is  stated  in  the  third 
count. 

4.  In  respect  to  the  first  paragraph  of  the 
fourth  count,  on  which  plaintiffs  recovered 
flSO,  it  is  contended  that  plaintiffs  are  es- 
topped to  recover  by  their  deed  conveying  the 
right  of  way  to  the  Southern  Missouri  &  Ar- 
kansas Railroad  Company.  As  stated  above, 
until  set  aside  for  fraud,  the  deed,  though 
not  acknowledged,  is  good  as  between  the  par- 
ties thereto,  and  as  it  expresses  a  considera- 
tion, though  it  be  Inadequate,  the  equitable 
title  to  the  right  of  way  passed,  and  plaintiffs 
are  estopped  to  recover  consequential  dam- 
ages caused  by  the  construction  of  the  rail- 
road on  the  right  of  way  conveyed  by  them. 
Bobb  V.  Bobb,  7  Mo.  App.  501;  Hannibal  & 
St  Joseph  B.  R.  Co.  v.  Green,  68  Mo.  169; 
Novelty  Mfg.  Co.  v.  Pratt,  21  Mo.  App.  171. 
The  judgment  on  the  first  paragraph  of  the 
fourth  count  of  the  petition  is  reversed. 

5.  The  fifth  count  is  for  damages  resulting 
from  the  erection  and  maintenance  of  a  nui- 
sance. The  petition  shows  that  the  Southern 
Missouri  &  Arkansas  Railroad  Company,  not 
defendant,  erected  the  nuisance.  The  evi- 
dence tends  to  show  that  the  nuisance  Is 
caused  from  stagnant  surface  water  accumu- 
lating in  the  barrow  pits  made  in  the  con- 
struction of  the  roadbed  by  the  Southern 
Missouri  &  Arkansas  Railroad  Company,  the 
grantor  of  defendant  Therefore  defendant 
is  not  liable  for  the  erection  of  the  nuisance, 
but  is  liable  for  Its  continuance  after  receiv- 
ing notice  of  it,  if  such  notice  was  received. 
Wayland  v.  Railway,  76  Mo.  648;  Silver  v. 
Railway,  101  Mo.  79,  IS  8.  W.  410.  The  In- 
struction on  this  count  held  defendant  liable 
for  both  the  erection  and  continuance  of  the 
nuisance.  This,  we  think,  was  error,  and  re- 
verse the  judgment  on  this  count  and  re- 
mand the  cause  as  to  said  count  for  new 
trial. 

6.  The  sixth  count  of  the  petition  is  as 
follows:  'Tor  a  sixth  and  further  cause  of 
action  against  the  defendant,  the  plaintiffs 
state  that  because  of  the  neglect,  failure,  and 
refusal  of  the  defendant  to  construct  and 
maintain  suitable  ditches  and  drains  along 
each  side  of  its  roadbed,  to  connect  with 
ditches,  drains,  or  water  courses,  so  as  to  af- 
ford sufficient  outiet  to  drain  or  carry  off  the 
water  along  such  railroad,  whenever  such 
water  has  been  obstructed,  or  such  drainage 
has  l>een  rendered  necessary  by  the  construc- 
tion of  such  railroad,  resulting  directly  to  the 
damage  of  these  plaintiffs,  as  is  fully  stated 
in  the  third  and  in  the  fifth  counts  of  this 
petition,  these  plaintiffs  are  entitied  to  re- 
cover the  penalty  of  $500  provided  by  the  sec- 
tion 1110  of  the  Revised  Statutes  of  Missouri 
of  1899  for  the  violation  of  said  section,  and 
for  the  failure,  neglect,  and  refusal  of  the 
defendant  to  perform  its  duty  thereunder. 
Wherefore'  the  plaintiffs  pray  for  judgment 
for  the  sum  of  $500  for  penalty  under  section 
1110,  aforesaid,  with  costs."    The  point  Is 
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made  by  defendant  that  this  count  falls  to 
state  a  cause  of  action,  and  for  tbat  reason 
its  demurrer  to  the  evidence  on  said  count 
should  have  been  given.  It  will  be  observed 
that,  to  make  himself  understood,  the  plead- 
er referred  to  the  third  and  fifth  counts  of 
the  petition,  and  attempted  by  a  mere  refer- 
ence to  these  counts  to  bring  allegations 
therein  essential  to  the  statement  of  a  cause 
of  action  into  the  sixth  count;  in  other 
words,  the  pleader  attempted  to  state  a  cause 
of  action  by  reference  to  statements  In  other 
causes  of  action  stated. in  separate  counts  of 
his  petition.  The  statute  (section  593,  Ann. 
St.  1906)  provides  that,  when  different  causes 
of  action  are  stated  In  one  petition,  they 
"must  be  separately  stated,  with  the  relief 
8ou{^t  for  each  cause  of  action,  in  such  man- 
ner that  they  may  be  Intelligently  distin- 
guished." It  has  been  held  that,  where  alle- 
gatlons  that  are  common  to  all  the  counts 
are  clearly  stated,  they  need  not  be  repeated, 
but  a  reference  to  them  in  succeeding  counts 
will  suffice.  This  would  apply  to  the  allega- 
tion tliat  defendant  company  liought  the  road 
of  the  Southern  Missouri  &  Arkansas  Rail- 
road Company  and  thereafter  operated  it; 
nor  is  it  necessary  to  repeat  mere  matter  of 
inducement,  but  each  count  must  contain  all 
the  allegations  necessary  to  the  statement  of 
a  cause  of  action.  Boeckler  v.  Railway,  10 
Mo.  App.  44S.  The  allegation  in  respect  to 
the  failure  of  defendant  company  to  con- 
struct drainage  ditches  is  not  common  to  all 
the  counts  of  the  petition,  nor  to  the  second 
or  third  counts;  hence  it  was  essential  that 
plaintiffs  state  in  the  sixth  count  of  the  peti- 
tion tbat  the  construction  of  the  roadbed  ob- 
structed the  natoral  flow  of  surface  water; 
that  there  were  ditches,  drains,  or  natural 
water  courses  into  which  such  obstructed  sur- 
face water  could  have  been  conveyed  by  lat- 
eral ditches  constructed  along  the  sides  of  the 
roadbed;  tliat  defendant  failed  to  construct 
such  ditches,  causing  plaintiffs'  land  to  be 
overflowed  by  obstructed  surface  water  and 
resulting  in  damages.  De  Lapp  v.  Railroad, 
69  Mo.  App.,  loc.  cit.  573.  We  think  the  de- 
murrer to  the  evidence  on  the  sixth  count 
should  have  been  sustained. 

7.  Defendant  contends  that  there  should 
have  been  a  separate  verdict,  signed  by  the 
foreman,  on  each  count  of  the  petition.  The 
law  requires  a  separate  flnding  and  assess- 
ment of  damages  by  the  jury  on  each  count 
of  the  petition,  which  may  be  and  is  generally 
done  in  one  verdict,  over  the  signature  of  the 
foreman.  Such  a  verdict  is,  in  effect  and  in 
law,  a  separate  verdict  on  each  count  of  the 
petition,  and  the  validity  of  the  verdict  so 
found  is  not  affected  by  the  fact  that  at  the 
end  of  the  verdict  the  gross  amotmt  of  the 
damages  Is  stated. 

The  Judgment  is  reversed  and  remanded, 
with  directions  that  the  court  retain  the  ver- 
dict on  the  third  count  of  the  petition,  and 
X)ermit  plaintiffs  to  amend  the  sixth  count  if 
so  advised.    All  concur. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  v.  COALSON. 
(Supreme  Court  of  Arkansas.     June  22,  190S.) 

Affeai,  and  Ebbos  —  Review  —  Vbbdict  of 

Jury. 

A  Judgment  against  a  railway  company  for 
killing  one  lying  on  a  track  will  not  be  disturb- 
ed on  appeal,  when  sustained  by  the  evidence, 
though  the  Jury  would  have  been  justified  in 
finding  for  defendant 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {}  3928-3937.] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty;  Daniel  Hon,  Judge. 

Action  by  Mollle  Ooalson  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Lovick  P.  Miles  and  T.  B.  Pryor,  for  appel- 
lant.    Rowe  &  Rowe,  for  appellee. 

HILL^  C.  3.  On  the  28tb  of  November, 
1906,  Samuel  Coalson  was  lying  upon  a  rail- 
road track  near  the  city  of  Ft  Smith,  with 
his  heaid  resting  upon  one  of  the  rails,  when 
a  train  known  as  the  "Greenwood  train,"  on 
its  way  to  Ft  Smith,  ran  upon  him  and 
struck  him.  He  was  in  such  a  position  that 
his  bead  would  have  t>een  run  over  by  the 
engine^  but  the  brakeman,  who  was  at  that 
time  riding  on  the  pilot,  managed'  to  push 
his  head  from  the  rail  in  time  to  save  it; 
but  bis  action  did  not  save  his  body  from 
being  seriously  Injured,  from  which  Injuries 
he  died  shortly  thereafter.  This  is  an  action 
brought  by  bis  widow,  for  herself  and  as 
next  friend  of  her  minor  children,  to  recover 
of  the  railroad  company  damages  for  his 
death.  She  recovered  in  the  circuit  court, 
and  the  railroad  company  appealed. 

The  only  question  In  the  case  Is  whether 
the  train  operatives  were  negligent  In  falling 
to  prevent  the  injury  to  Coalson  after  his 
perilous  ix>Bltion  was  discovered  by  them. 
The  law  upon  this  subject  has  t>een  recently 
discussed  and  applied  in  the  following  cases: 
St  L.  &  S.  F.  Ry.  Co.  v.  Townsend,  69  Ark. 
380,  63  S.  W.  994;  St  L.,  I.  M.  &  S.  Ry.  Co. 
T.  Evans,  74  Ark.  407,  86  S.  W.  426;  St  L, 
I.  M.  &  &  Ry.  Co.  T.  Hill,  74  Ark.  478,  86 
S.  W.  303;  C,  R.  I.  &  P.  Ry.  Co.  v.  Bunch, 
82  Ark.  522,  102  S.  W.  369;  Adams  v.  St  L., 
I.  M.  &  S.  Ry.  Co.,  83  Ark.  301,  103  S.  W. 
725;  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Raines 
(Ark.)  Ill  S.  W.  262.  T%e  Instructions  were 
in  conformity  to  the  principle  announced  in 
these  cases,  and  there  is  no  error  found  in 
any  of  them.  There  Is  nothing  in  ttiem  that 
calls  for  discussion,  as  they  are  but  appli- 
cations of  the  settled  principles  governing 
in  such  cases.  There  was  testimony,  if  be- 
lieved by  the  jury,  which  would  fully  war- 
rant them  in  flnding  that  the  train  operatives, 
not  only  could  have  seen,  but  that  they  ac- 
tually did  see,  the  perilous  condition  of  Coal- 
son in  time  to  have  prevented  injuring  him, 
but  that  the  only  effort  made  to  avoid  in- 
jury   was   the   continued   sounding    of   the 
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whistle,  and  at  last  the  efforts  of  the  brake- 
man  on  the  pilot  to  push  him  from  off  the 
rail.  On  the  other  hand,  the  testimony  of 
the  trainmen  Is  dear,  candid,  and  emphatic 
that  they  did  not  discoTer  bis  perilous  con- 
dition until  too  late  to  avoid  the  injury,  and 
when  it  was  discovered  they  did  all  in  their 
power  to  prevent  it  The  Jury  would  have 
been  Justified  in  rendering  a  verdict  for  the 
defendant  under  this  testimony,  and,  in  fact, 
it  is  somewhat  surprising  tiiat  they  did  not; 
for  the  trainmen's  testimony  was  not  weak- 
ened or  contradicted  by  cross-examination, 
as  was  the  case  with  much  of  the  plaintiff's 
evidence. 

There  is  nothing  dse  in  tbe  case,  and  the 
Judgment  is  affirmed. 


BRYANT  LUMBER  CO.  ▼.  STASTNET. 
(Supreme  Court  of  Arkansas.    Sept.  21,  1906.) 

1.  Masteb  and  Sebvant— Injttby  to  Skbvaht 
— Neolioencb— QiTKsrion  roB  Jubt. 

In  a  suit  for  i)er80nal  injury  to  an  employs, 
caused  by  lumber  falling,  whether  he  was  direct- 
ed to  go  to  the  place  of  injury  held,  under  the 
evidence,  a  jury  question. 

[Eki.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  104&-l(Ma] 

2.  Same— rELix>w   Sebvant   Ruui— Applioa- 

BILITT. 

The  fellow  servant  doctrine  could  not  be 
applied  to  a  suit  by  an  employ^  for  injury  caus- 
ed by  lumber  falling,  he  claiming  ttiat  he  was 
directed  by  the  foreman  to  ^o  to  tne  place,  since 
bis  cause  of  action,  if  any,  is  for  the  employer's 
failure  to  provide  a  safe  place  to  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  i  8d3.] 
8.  Same  — Sam;  Place  to  Wobk  —  Masteb's 

Duty. 

An  employer's  duty  to  provide  a  safe  place 
of  work  cannot  be  delegated. 

[Bid.  Note.— For  oases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  t  176-] 

4.  Same— Neolioenoe  Not  Pbebumed. 

Negligence  of  an  employer  is  not  presumed, 
because  the  employ^  was  injured  by  a  lumber 
pile  falling,  through  a  passing  engme  striking 
projecting  pieces. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  {  881.] 

5.  Saue— Defects— Emflotbb'8  Ddtt  to  Dis- 

COVBB. 

An  employer  must  use  ordinary  care  to  dis- 
cover and  repair  defects  and  to  discover  and  ob- 
viate dangers;  the  degree  of  care  being  tested 
by  tbe  character  of  the  business. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  l^aster  and  Servant  S$  252,  253.] 

6.  Sams. 

If  a  lumber  yard  employ*  was  directed  to 
go  to  a  particular  place  to  work,  the  employer 
is  liable  for  injury  to  him,  caused  by  its  failure 
to  see  that  the  route  he  was  directed  to  take  was 
safe,  or  by  failing  to  warn  him  of  any  danger 
not  so  obvious  that  he  would  be  negligent  in  fol- 
lowing the  direction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  SS  297,  310.] 

7.  Same. 

A  lumber  yard  foreman  was  not  negligent 
towards  an  employ^  respecting  the  fall  o£  a  pile 
of  lumber  on  which  they  were  standing,  caused 
by  a  passing  engine  striking  projecting  pieces,  if 


he  used  ordinary  care  to  ascertain  whether  tbe 
lumber  was  properly  piled  and  in  notifying 
plaintiff  of  any  danger. 

8.  TbiaIt— Abstbaot  iNarBUcnoNS  Impbopbb. 

Instructions  embodying  general  statements 
of  law  are  improper. 

[Ed.  Note. — For  cases  in  point  see  Cent  VU^ 
vol.  46,  Trial,  {S  582,  583.] 

9.  Same. 

Instructions  assuming  facts  to  exist  are  Im- 
proper, where  the  existence  of  such  facts  are 
jury  questions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  H  420-435.] 

10.  Masteb  and  Sebvant— Injubt  to  Sebv- 
ant —  Contbibutoby  Negligence  —  Jubt 
Question. 

Whether  it  was  obviously  dangerous  for  an 
employ^  to  go  upon  a  lumber  pile  held,  under 
the  evidence,  a  jury  question,  fn  an  action  for 
injury  to  him  resulting  from  the  lumber  falling 
through  a  piece  being  struck  by  a  passing  en- 
gine. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  U  10S3,  1112.] 

Appeal  from  Circuit  Court  Perry  Coun^; 
Robert  J.  Lea,  Judge. 

Personal  injury  action  by  Mike  Stastney 
against  the  Bryant  Lumber  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Mehaffy  &  Armistead,  for  appellant  Jones 
&  Hamlter,  for  appellee. 

HILL,  C.  J.  Mike  Stastney  was  a  Bohe- 
mian about  20  years  of  age,  and  was  employ- 
ed by  the  Bryant  Lumber  Company  to  work 
in  Its  lumber  yards.  He  spoke  but  little  Eng- 
lislL  He  was  employed  in  piling  boards,  and 
tbe  foreman  came  to  him  and  directed  him 
to  go  to  a  different  place  to  work,  and  he 
followed  tbe  foreman  in  going  to  the  new 
duty  assigned  to  lilm.  The  lumber  company 
had  a  spur  track  running  into  Its  lumber 
yards,  upon  which  they  used  a  switch  en- 
gine for  the  purpose  of  pulling  tbe  cars  to 
receive  its  lumber.  There  was  a  pile  of  lum- 
ber stacked  about  2%  feet  from  the  track,  a 
sufficient  distance  for  the  engine  and  cars 
to  clear  it  and  this  lumber  had  only  been 
stacked  about  10  minutes  prior  to  the  occur- 
rence in  question.  It  was  necessary  to  go 
over  or  pass  by  this  pile  of  lumber  In  going 
to  tbe  new  work  assigned  to  Stastney,  and  he 
and  his  coworker,  who  was  also  directed  to  go 
to  the  new  place  of  work,  followed  the  fore- 
man when  he  gave  them  the  order  to  work  at 
the  new  place.  The  foreman  w«nt  on  top 
of  this  pile  for  tbe  purpose  of  seeing  that  the 
track  was  clear.  The  engine  was  then  with- 
in about  40  feet  .of  it,  and  was  approaching. 
The  foreman  saw  that  the  lumber  pile  was 
Bufflclently  distant  from  the  track  to  l>e  clear 
of  the  engine;  but  finally  he  noticed  that 
two  pieces  were  sticking  out  from  the  lum- 
ber pile  about  4%  feet  above  the  ground, 
and  then  he  knew  that  the  cars  would  strike 
the  pieces  and  knock  the  pile  down.  He 
jumped,  and  saved  himself;  but  Stastney 
did  not  get  off  in  time,  and  tbe  pile  was 
knocked  down  by  tbe  engine  and  injured  him. 
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The  lumber  bad  been  plied  by  otber  laborers, 
who  were  also  under  the  supervision  of  the 
foreman;  and  the  cause  of  the  pile  of  lum- 
ber falling  was  the  negligent  manner  In 
which  these  two  ntlAB  were  allowed  to  ex- 
tend over  the  track,  or  the  failure  of  the 
employs  running  the  engine  to  discover  that 
fact.  There  was  a  curve  near  this  place, 
and  it  Is  probable  that  the  engineer  in  charge 
of  the  engine  could  not  have  seen  the  dan- 
ger. For  the  Injury  received,  Stastney 
brought  suit  and  recovered  Judgment  in  the 
circuit  court,  and  the  lumber  company  has 
appealed. 

Stastney  testified  that  the  foreman  told 
bim  to  come  with  him  and  load  the  car,  and 
he  understood  that  he  was  ordered  to  go 
with  the  foreman ;  and  he  and  his  coworker 
did  so,  and  followed  the  foreman  onto  the 
pile  of  lumber  which  feU,  and  received  no 
warning  of  the  insecure  position  of  the  pile 
to  which  he  was  carried  on  his  route,  nor 
notice  from  the  foreman  of  the  impending 
danger  from  the  approaching  engine.  On  the 
other  hand,  the  foreman  testified  that  be  did 
not  tell  him  to  follow  him,  but  merely  direct- 
ed him  to  go  to  another  pile  of  lumber  to 
work  there,  and  that  his  own  act  of  going 
npon  the  lumber  pile  was  not  connected  with 
carrying  these  men  to  their  new  place  of 
work,  but  merely  to  see  If  the  track  was 
clear,  which  was  a  part  of  bis  duty  as  fore- 
man of  the  yard ;  and  he  says  that  immedi- 
ately upon  discovery  of  the  peril  he  gave 
notice  by  signs  and  voice  to  Stastney.  ThiH 
conflict  as  to  the  facts  upon  which  the  case 
hinges  is  Irreconcilable,  and  should  go  to  the 
Jury,  upon  proper  instructions,  for  their  de- 
termination. 

The  defendant's  theory  of  the  case  was 
that  the  act  causing  the  Injury  to  the  plain- 
tiff was  due  to  the  negligence  of  his  fellow 
servant.  This  occurred  before  the  passage 
of  the  act  of  March  8,  1907  (Acts  1907,  p. 
162).  The  court  refused  the  Instructions  pre- 
senting this  theory,  and  the  court  was  cor- 
rect in  doing  so.  The  fellow  servant  doctrine 
has  no  place  in  the  case.  If  Stastney  has 
any  action,  it  Is  for  the  failure  to  provide 
him  with  a  safe  place  to  work ;  and  the  duty 
resting  upon  the  master  to  provide  a  safe 
place  to  work  is  a  nondelegatoiy  duty,  and 
is  always  master's  duty,  whether  performed 
In  fact  by  the  president  of  the  company,  a 
foreman,  or  a  day  laborer.  Railway  Co.  v. 
Trlplett,  M  Ark.  289,  16  S.  W.  831,  16  S.  W. 
26B ;  St.  L.,  I.  M.  &  So.  Ry.  Co.  v.  Inman,  81 
Ark.  591,  99  S.  W.  832 ;  Archer-Foster  Const 
Co.  v.  Vaughan,  79  Ark.  20,  04  S.  W.  717. 

No  presumption  of  negligence  arises  from 
the  mere  happening  of  the  accident  which 
caused  the  injury  in  such  actions  as  these  be- 
tween master  and  servant;  but  the  master  is 
required  to  exercise  ordinary  care  in  discov- 
ering defects  and  in  repairing  them,  and 
in  discovering  dangers  and  obviating  them, 
and  this  care  and  prudence  must  be  tested 
by  the  business  In  which  the  master  is  en- 


gaged and  the  circumstances  surrounding  it. 
and  commensurate  with  its  requirements. 
Ultima  Thule,  Ark.  &  Miss.  Ry.  Co.  v.  Cal- 
houn, 83  Ark.  818,  103  S.  W.  726 ;  St.  L.,  I. 
M.  &  So.  Ry.  Co.  V.  Andrews,  70  Ark.  437, 
96  S.  W.  183;  Mammoth  Vein  Coal  Co.  v. 
Looper  (Aiit.)  112  S.  W.  390.  It  follows  that 
if  the  testimony  of  Stastney  is  true — and  tba.t 
Is  a  matter  for  the  Jury — then  the  company 
would  be  liable  if  It  failed  to  exercise  due 
care  to  see  that  the  route  over  which  he  was 
directed  to  travel  in  getting  to  his  work  was 
not  safe,  and,  if  not  safe,  that  be  was  not 
warned  of  its  danger,  and  that  this  danger 
was  not  so  obvious  and  patent  that  he  would 
be  guilty  of  contributory  negligence  in  fol- 
lowing the  directions  of  his  employer.  Upon 
this  theory,  and  this  theory  alone,  conld  the 
platntlS  recover ;  and  hence  it  is  wholly  Im- 
material whether  the  foreman  or  some  of  his 
coworicers  were  negligent  in  stacking  the 
lumber  or  running  the  engine  against  it,  for 
that  is  not  the  Inquiry — the  sole  inquiry  being 
whether  the  master  had  exercised  due  care 
in  providing  him  a  safe  place  to  travel  to  bis 
work,  and.  If  not  safe,  whether  it  bad  warned 
blm  of  the  dangers,  unless  they  were  of  so 
obvious  a  character  that  every  one  of  com- 
mon experience  must  be  presumed  to  take  no- 
tice of  them. 

The  court  refused  this  instruction:  "Xou 
are  instructed  that  if  the  foreman  exercised 
the  care  of  a  reasonably  prudent  man  in 
ascertaining  the  fact  that  the  lumber  was 
improperly  piled,  and  acted  as  promptly  as 
was  demanded  of  a  reasonably  prudent  man 
in  notifying  plaintiff  of  the  danger,  then  It 
cannot  be  said  that  the  foreman  was  guilty 
of  negligence."  No  instruction  was  given 
upon  this  point.  This  instruction  correctly 
states  the  law  as  applied  to  the  facts  of  this 
case,  and  it  went  to  the  very  core  of  the  con- 
troversy. This  subject  has  been  recently  re- 
viewed in  the  cases  of  Mammoth  Vein  Coal 
Co.  V.  Looper  (Ark.)  112  S.  W.  390,  and  West- 
em  Coal  &  Mining  Co.  v.  Garner  (Ark.)  112 
S.  W.  392. 

The  defendant  asked  several  Instructions 
as  to  the  duty  of  a  servant  assuming  risks 
which  were  open  to  his  observation,  or  of 
dangers  readily  discoverable  by  him  by  the 
use  of  ordinary  care.  Some  of  these  might 
well  have  been  given;  but  it  is  questionable 
whether  the  court  would  have  reversed  the 
cause  for  failure  to  give  them,  because  the 
.instructions  are  not  specific,  but  are  general 
statements  of  the  law  on  this  subject,  and 
seem  to  take  for  granted  that  this  was  an 
obvious  risk,  whereas  it  is  a  matter  of  fact 
for  the  Jury  to  determine,  and  not  one  of  law 
for  the  court  to  determine,  as  might  be  in- 
ferred from  these  requested  instructions. 
They  rather  assume  that  there  was  some 
obvious  and  patent  risk  in  going  upon  the 
lumber  pile,  and  the  evidence  does  not  Justi- 
fy that.  In  fact,  the  foreman  did  not  dis- 
cover at  once  the  protruding  pieces  of  lum- 
ber;   and  it  may  well  have  been  that  from 
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Stastney's  point  of  view  they  could  not  have 
been  seen,  or  their  effect  comprehended, 
while,  on  tiie  other  hand,  their  disastrous  ef- 
fect might  have  been  so  obTlous  as  to  render 
it  a  piece  of  rashness  to  hare  gone  upon 
the  pile.  This  was  a  question  of  fact  that 
aliould  have  been  sent  to  the  Jury.  No  better 
exposition  of  the  law  on  this  subject  can  be 
found  than  in  the  opinion  of  the  late  Mr. 
Justice  Riddlck  In  the  case  of  C,  O.  &  O.  Ry. 
Co.  V.  Jones,  77  Ark.  367,  92  8.  W.  244,  4  L. 
R.  A.  (N.  S.)  837. 
Judgment  reversed,  and  cause  remanded. 


CHICAGO,  a  I.  &  P.  RY.  CO.  v.  COTTON. 
(Supreme  Court  of  Arkansas.     Sept.  21,  1908.) 

1.  Cabbiehs— Oabbiage  of  Fbeiokt— Liuitkd 
Liability  Contbaot. 

A  contract  between  a  railroad  company  and 
a  shipper,  limiting  the  liability  of  the  carrier  to 
loss  or  injury  on  its  own  line,  is  binding,  if 
based  on  a  valid  consideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  H  817-819.] 

2.  Samz. 

In  the  absence  of  a  stipulation  restricting 
liability,  the  acceptance  of  goods  by  a  carrier 
for  transportation  implies  an  undertaking  on  its 
part  to  transport  them  to  the  place  to  which 
they  are  consigned,  even  though  beyond  its  own 
line,  and  to  be  responsible  for  loss  or  injury  oc- 
curring on  the  line  of  a  connecting  earner. 

3.  Save. 

Plaintiff,  a  shipper  of  cattle,  demanded  an 
unrestricted  liability  contract  of  defendant  rail- 
road. After  the  cattle  were  loaded  and  accepted 
by  defendant,  to  be  delivered  at  a  point  beyond 
its  own  line,  and  the  train  was  in  the  act  of 
starting,  plaintiff  was  compelled  to  sign  a  con- 
tract restricting  liabilKy  to  injuries  on  defend- 
ant's line,  being  refused  an  opportunity  to  ship 
on  unrestricted  terms.  Held,  that  the  restric- 
tions were  void,  and  no  defense,  where  injury 
resulted. 

[Ed.  Note.— For  cases  in  point,  see  Cen.t.  Dig. 
vol.  9,  Carriers,  {  951.] 

Appeal  from  Circuit  Court,  Yell  County; 
Hugh  Basham,  Judge. 

Action  by  R.  S.  Cotton  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Appellee,  ,R.  S.  Cotton,  sued  appellant,  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, for  the  loss  of  11  and  the  injury  to 
23  head  of  cattle,  occurring,  as  he  alleges, 
in  transit  from  Ola,  Ark.,  to  National  Stock- 
yards, 111.,  in  December,  1908.  Appellant  an- 
swered, denying  all  the  material  allegations 
of  the  complaint,  and  with  its  answer  exbib-. 
ited  a  copy  of  the  contract  under  which  it 
claims  said  shipment  liad  been  made,  and 
averred  that  in  accordance  with  the  contract 
of  shipment  said  cattle  had  been  promptly 
and  safely  delivered  to  a  connecting  carrier, 
the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany at  Wister,  Ind.  T.,  in  the  same  condition 
In  which  they  were  received  at  Ola.  Appellee 
filed  a  reply  to  this  answer,  alleging  that 
the  contract  of  shipment  exhibited  with  ap- 
pellant's  answer,   and   which  purported   to 


limit  appellant's  liability  to  injuries  received 
on  its  own  line,  was  procured  by  coercion 
and  is  therefore  void. 

The  facts  are  undisputed  and  are  as  fol- 
laws:  R.  S.  Cotton  testified:  "I  am  the  R.  S. 
Cotton  who  shipped  the  cattle  mentioned  in 
the  complaint.  I  shipped  34  head  from  Ola, 
Ark.,  and  they  were  in  good  condition  when 
shipped.  They  would  average  725  to  750 
pounds.  White  and  Lipsey  were  with  me 
when  the  cattle  were  loaded.  I  did  not  ac- 
company the  shipment.  I  obtained  a  bill  of 
lading  from  the  agent  Q.  What  did  you 
state  to  the  agent?  A.  I  went  in,  and  said 
I  wanted  an  unlimited  liability  bill  of  lad- 
ing, because  I  was  not  going.  I  did  not  lo<A 
at  the  contract,  for  I  went  in  in  a  rush,  and 
the  agent  said  I  would  have  to  have  some 
one  to  sign  up  with  me.  The  train  was  ready 
to  pull  out,  and  I  called  to  the  man  that  was 
with  me,  and  as  I  signed  up  the  train  pulled 
out.  The  cattle  were  consigned  to  Stewart 
Sons  &.McCormick.  I  do  not  know  what  be- 
came of  the  contract.  I  have  tried  to  get  a 
copy  of  it,  but  failed.  The  cattle  were  worth 
$250  or  $300  more  at  Ola  when  they  were 
shipped  than  I  received  from  them  in  St. 
Louis,  and  cattle  were  worth  more  in  St 
Louis  at  that  time  than  in  Ola.  When  the 
cattle  were  sold  they  weighed  650  pounds; 
that  is,  the  23  head  wliicb  got  there.  Eleven 
of  them  were  lost.  I  don't  know  what  be- 
came of  them.  The  cattle  we  sold  in  St 
Louis  brought  2%  cents  per  pound."  On 
cross-examination  he  testified  as  follows:  "Q. 
You  can  read  and  write?  A.  Yes,  sir.  Q. 
The  agent  signed  for  the  railroad  company, 
and  you  signed  for  yourself?  A.  Yes,  sir. 
Q.  Do  you  state  to  the  jury  and  to  the  court 
that  this  is  not  the  contract  you  signed — not 
the  one  you  got?  A.  It  is  not  the  one  I 
should  have  got  I  had  to  ship  on  this  one, 
or  not  ship  them.  He  said:  The  train  is 
ready  to  pull  out  now.  It  is  moving,  and 
you  will  have  to  be  in  a  hurry.'  Q.  Did  you 
sign  tliat  after  you  loaded  the  cattle?  A. 
Yes,  sir."  Other  testimony  was  introduced 
by  appellee  in  regard  to  the  loss  of  and  in- 
jury to  the  cattle ;  but,  as  the  amount  of  the 
verdict  is  not  questioned,  it  Is  not  necessary 
to  abstract  it.  The  appellant  adduced  tes- 
timony tending  to  show  that  the  cattle  were 
not  lost  or  injured  on  its  line  of  railway,  and 
over  the  objections  of  appellee  read  to  the 
Jury  the  contract  above  referred  to.  In  which 
it  limited  its  liability  to  loss  or  injury  on 
its  own  line  of  railway. 

The  court  refused  the  instructions  asked 
for  by  appellant,  and  over  its  objection  In- 
structed the  jury  as  fellows:  "Gentlemen  of 
the  jury,  you  are  Instructed  that  this  is  a 
suit  for  damage  to  stock  received  for  ship- 
ment at  Ola,  Ark.  You  are  the  sole  judges 
of  the  weight  and  sufficiency  of  the  evidence. 
If  you  find  from  the  evidence  that  the  plain- 
tiff's stock  was  lost  or  damaged  by  unreason- 
able delay,  or  by  reason  of  rough  handling, 
at  any  point  between  Ola  and  St  Louis,  you 
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will  assess  his  damages  at  sacb  sum  as  you 
think  the  evidence  Justifies.  The  burden  of 
proof  is  upon  the  plaintiff  to  make  out  hla 
case  by  a  preponderance  of  the  testimony-; 
but  a  bare  preponderance  is  sufficient,  how- 
ever." 

There  was  a  jury  trial,  and  a  verdict  for 
appellee  for  $209.  The  case  has  been  brought 
here  by  appeal. 

Buzbee  &  Hicks  and  Geo.  B.  Pugh,  for  ap- 
pellant   Bullock  &  Davis,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
The  sole  question  to  be  determined  in  this 
case  is  whether  or  not  the  contract  sign- 
ed by  the  parties  to  this  litigation  Is  void 
for  the  reason  that  It  was  procured  by  coer- 
cion. If  the  contract  In  question  is  valid, 
the  appellant  has  expressly  limited  its  lia- 
bility to  loss  or  injury  occurring  on  its  own 
line  of  railway,  and  is  not  liable ;  for  under 
the  undisputed  facts  of  this  case  the  loss  of 
and  injury  to  the  cattle  occurred  on  the  line 
of  the  connecting  carrier.  That  a  contract 
between  a  railway  company  and  a  shipper 
limiting  the  liability  of  the  carrier  to  loss  or 
injury  (»  its  own  line  is  binding,  if  based 
upon  a  valid  consideration,  we  refer  to  the 
following:  C,  R.  L  &  P.  Ry.  Co.  v.  Slaughter, 
Si  Ark.  423,  106  S.  W.  208,  and  cases  cited. 
On  the  other  hand,  it  is  equally  well  settled 
in  this  state  that.  In  the  absence  of  a  stipula- 
tion restricting  liability,  the  acceptance  of 
goods  by  a  carrier  for  transportation  Implies 
an  imdertaking  on  its  part  to  transport  them 
to  the  place  to  which  they  are  consigned, 
wherever  that  may  be,  even  beyond  its  own 
line,  and  to  be  responsible  for  loss  or  injury 
occurring  on  the  line  of  a  connecting  carrier. 
St  Louis  Southwestern  Railway  Co.  v.  Kil- 
berry,  83  Ark.  87,  102  S.  W.  894 ;  K.  O.,  Ft 
S.  &  M.  R.  Co.  V.  Washington,  74  Ark.  9, 
85  S.  W.  406,  69  L.  R.  A.  65,  109  Am.  St  Rep. 
61;  St  L.,  I.  M.  &  So.  Ry.  Co.  v.  Randle, 
85  Ark.  127.  107  S.  W.  669. 

The  undisputed  testimony  shows  that  the 
cattle  bad  been  loaded  in  the  cars  and  ac- 
cepted by  the  railroad  company  to  be  de- 
livered at  a  point  beyond  its  own  lines,  and 
that  the  train  was  In  the  act  of  starting  be- 
fore the  contract  was  submitted  to  appellee 
for  his  signature.  Appellee  demanded  an  un- 
restricted liability  contract,  because  he  did 
not  intend  to  accompany  the  cattle,  and  for 
that  reason,  if  any  loss  or  injury  occurred  to 
the  cattle,  he  would  not  know  whether  it  hap- 
pened on  the  line  of  the  initial  or  the  con- 
necting carrier.  He  was  refused  any  other 
contract  than  the  one  exhibited,  and  was  com- 
pelled to  sign  It  in  order  to  ship  his  cattle. 
He  was  refused  the  opportunity  to  ship  on  un- 
restricted terms,  and  the  restrictions  are 
void.  The  contract  therefore,  was  not  prop- 
erly evidence  in  this  case,  and  no  defense 
can  be  based  upon  it  It  passes  out  of  the 
case.  St  L.  &  San  Francisco  R.  Co.  v.  Wells, 
81  Ark.  469,  99  S.  W.  534 ;  St  Louis  &  San 
Francisco  R.  Ca  v.  Burgln,  83  Ark.  502,  104 


S.  W.  101 ;  St  L.  &  S.  F.  R.  Co.  v.  Pearce, 
82  Ark.  353,  101  S.  W.  760,  118  Am.  St  Rep. 
75;  Railway  Co.  v.  Cravens,  57  Ark.  112,  20 
S.  W.  803,  18  L.  R.  A.  527,  38  Am.  St  Rep. 
230.  The  case  stands  as  if  appellant  had  ac- 
cepted the  cattle  consigned  from  Ola,  Ark.,  to 
National  Stockyards,  111.,  without  making  a 
contract  restricting  its  liability  to  loss  or 
Injury  over  its  own  line  of  railway. 

Hence  under  the  rule  above  declared  ap- 
pellant was  liable  for  tmy  loss  or  injury  oc- 
curring on  the  line  of  Its  connecting  carrier, 
and  the  judgment  is  affirmed. 


CARDBN  V.  BAILET. 
(Supreme  Court  of  Arkansas.    July  13,  1908.) 

1.  Justices  ot  thb  Pback  —  Appeal  —  "Ap- 

PEABAITCE." 

The  filinf;  of  an  affidavit  and  bond  for  ap- 
peal by  a  defendant  in  justice  court  constitutes 
an  appearance,  and  gives  the  circuit  court  juris- 
diction of  defendant  on  appeal. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol,  31,  Justices  of  the  Peace,  {  602. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  449-^51.] 

2.  Same— JuBisDicnoN  or  Cibcuit  Coubt. 

The  perfecting  of  an  appeal  from  a  justice 
of  the  peace  gives  the  circuit  court  jurisdiction 
of  the  cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §  602.] 

3.  Same— Tbiai,  in  Cibcuit  Coubt. 

In  the  circuit  court  on  appeal  from  a  jus- 
tice of  the  peace,  the  cause  is  tried  de  novo  on 
the  merits,  and  defendant  appealing  from  a  jus- 
tice's judgment  against  him  cannot  object  in  the 
circuit  court  to  the  want  of  service  of  summons 
in  the  justice  court. 

.    [Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  g  662.] 

4.  Same— Pbocbediros  fob  Appeai.. 

The  party  api>ealing  from  a  justice's  Judg- 
ment must  see  that  the  justice  files  in  the  office 
of  the  circuit  clerk  a  transcript,  as  required  by 
Kirby's  Dig.  g  4670,  and,  on  his  failure  to  do 
so,  the  circuit  court  may  in  Its  discretion  dismiss 
the  appeal  or  affirm  the  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  {  621.] 

5.  Saue. 

The  successful  party  in  justice  court  filing 
in  the  circuit  court  the  transcript  of  the  docket 
entries  of  the  justice  and  the  process  and  papers 
in  the  suit  as  required  by  law,  after  the  failure 
of  the  defeated  party  appealing  to  procure  the 
filing  of  the  same  for  nearW  tw"©  years,  is  enti- 
tled on  his  motion  to  an  affirmance  of  the  judg- 
ment. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  81,  Justices  of  the  Peace,  §§  621,  72a] 

Appeal  from  Circuit  Court  Pulaski  Coun- 
ty;   Edward  W.  Wlnfleld,  Judge. 

Action  by  A  J.  Carden  against  Eld  Bailey 
and  others.  From  a  Judgment  of  the  circuit 
court  In  favor  of  defendants  on  their  appeal 
from  a  Justice's  Judgment  plaintiff  appeals. 
Reversed  and  rendered. 

This  Is  an  action  of  attachment  institut- 
ed against  appellee  on  July  25,  1905,  in  a  Jus- 
tice of  the  peace  court  Appellee  was  al- 
leged to  have  left  the  state.  Therefore  a 
warning  order  was  issued  and  proof  of  pub- 
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Ucation  filed  wltb  the  jnstlce.  A  personal 
judgmeDt  was  on  the  25th  day  of  September, 
1905,  rendered  against  appellee  by  the  Justice 
of  the  peace.  On  the  6th  day  of  October, 
1905,  the  defendants  filed  an  affidavit  for 
appeal  to  the  circuit  court,  also  an  appeal 
bond  In  the  sum  of  $60,  with  T.  O.  Malloy 
and  John  Barrow  as  sureties  thereon.  On 
the  25th  day  of  September,  1907,  the  defend- 
ants having  failed  to  file  transcript  from  the 
lower  court  to  the  circuit  court,  the  plaintiff 
filed  said  transcript,  and  asked  the  affirm- 
ance of  the  judgment  of  the  lower  court 
against  the  defendants  and  their  sureties  on 
the  appeal  bond.  The  court  refused  to  affirm 
the  Judgment,  and  gave  Judgment  for  defend- 
ants. 

B.  M.  Merrlman,  for  appellant  John  Bar- 
row and  T.  O.  Malloy,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  filing  of  the  affidavit  and  bond 
for  appeal  by  the  appellees  was  such  a  sub- 
stantive act  as  to  constitute  an  appearance 
to  the  proceedings,  and  gave  the  circuit  court 
Jurisdiction  of  the  persons  of  appellees  on 
appeaL  See  HoUoway  y.  HoUoway,  85  Ark. 
431,  108  S.  W.  837 ;  St  L.,  I.  M.  &  S.  Ry.  Co. 
V.  State,  68  Ark.  661,  60  S.  W.  654;  Silver 
V.  Luck,  42  Ark.  268;  1  Crawford's  Dig.  16, 
"Appearances." 

The  perfecting  of  the  appeal  from  the  Jus- 
tice of  the  peace  gave  the  circuit  court  Juris- 
diction of  the  cause.  Harrison  t.  Trader,  29 
Ark.  85,  97.  In  the  circuit  court  on  appeal 
from  the  Justice  court  the  cause  Is  tried  de 
novo  on  its  merits.  The  appellees  could  not 
object  in  the  circuit  court  on  appeal  from 
the  Justice  court  to  the  want  of  service  of 
summons  In  the  latter  court  K.,  C.  &  M. 
R.  R.  y.  Summers,  45  Ark.  295;  Hopkins  T. 
Harper,  46  Ark.  251.  It  was  the  duty  of  the 
Justice  of  the  peace  on  or  before  the  first 
day  of  the  next  term  of  the  circuit  court  aft- 
er the  appeal  had  been  allowed  by  bim  to  file 
in  the  office  of  the  circuit  clerk  a  transcript 
of  his  docket  entries  and  the  process  and  pa- 
pers in  the  suit  Section  4670,  Kirby's  Dig. 
It  was  the  duty  of  appellees  here  to  see  that 
the  transcript  was  lodged  with  the  circuit 
clerk  as  tbe  law  requires,  and,  upon  failure 
to  do  so,  it  was  In  the  discretion  of  the  clr^ 
cult  court  to  dismiss  the  appeal  or  affirm 
the  cause  for  the  failure  to  prosecute.  Wil- 
son V.  Stark,  48  Ark.  73,  2  S.  W.  346 ;  Smith 
V.  Allen,  31  Ark.  268 ;  McGehee  v.  Carroll  & 
Jones,  31  Ark.  650;  Hughes  v.  Wheat  32 
Ark.  292.  It  was  to  call  forth  this  discre- 
tion of  tbe  court  that  appellant  filed  the 
transcript  from  the  Justice  docket,  and  moved 
for  an  affirmance  of  Judgment  of  the  Justice. 
He  was  entitled  to  the  relief  asked.  Wilson 
V.  Stark,  supra. 

Tbe  court  erred  In  rendering  Judgment  for 
the  appellees.  The  judgement  Is  therefore  re- 
versed, and  judgment  Is  rendered  here  In 
favor  of  appellant  against  api)ellee  for  the 


amount  of  the  Judgment  of  the  Justice  of  tbe 
peace,  with  Interest  thereon  from  the  day 
of  Its  rendition. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  t. 
LEDER  BROS. 

(Supreme  Court  of  Arkansas.     July  13,  1906.) 

1.  Tbiax  —  Ikstbcotioks  —  CoNFLionNO  In- 

STBUCnONB. 

In  an  action  for  the  failure  of  tbe  carrier 
to  furnish  cars  for  the  shipment  of  freight,  an 
instruction  given  for  plaintiff,  correctly  stating 
the  general  duties  of  carriers,  and  an  instruc- 
tion given  for  defendant  correctly  stating  what 
will  excuse  a  carrier  for  nonperformance  of  its 
duties,  are  not  in  conflict  and,  when  read  to- 
gether, they  state  the  law,  thoagh  the  instruc- 
tions would  have  been  clearer  had  the  excuse 
been  stated  with  the  general  duty. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {g  708-718.] 

2.  Samb. 

Where  instructions  clearly  state  the  law, 
and,  when  considered  together,  they  present  ev- 
ery proper  view  of  the  facts,  and  are  not  in  con- 
flict, there  is  no  error  in  presenting  them  sepa- 
rately. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  46,  Trial,  H  703-718.] 

8.  Casviebs  — Failube  to  FuBmsH  Cabs  — 
Damages. 

That  a  shipper  suing  for  the  failure  of  a 
carrier  to  furnish  cars  for  the  shipment  of  hay 
could  have  secured  cars  in  subsequent  months, 
and  that  the  market  was  as  good  as  when  cars 
were  demanded  and  refused,  did  not  limit  bis 
recovery  to  nominal  damages. 
4.  Save. 

Where  a  carrier  failed  to  furnish  cars  for 
the  shipment  of  hay  and  the  necessities  of  tbe 
shipper  required  him  to  sell  the  hay  at  the  local 
price,  he  could  recover  the  difference  l)etween 
the  local  price  and  what  he  could  have  obtained 
in  the  desired  market 
6.  Sauk. 

The  mere  fact  that  a  commodity  intended  to 
be  shipped  is  not  on  the  platform  of  the  carrier 
is  not  an  excuse  for  the  carrier's  failure  to  fur- 
nish cars,  when  the  commodity  is  under  the  con- 
trol of  the  shipper,  and  ready  for  shipment  in 
the  usual  way. 

6.  Apfeai,  and  E>bbob— Review— ImiATEBiAi. 
Questions. 

Where  sufficient  undisputed  evidence  sus- 
tained the  amount  of  the  recovery  for  the  fail- 
ure of  a  carrier  to  furnish  cars,  the  fact  that 
other  damages  not  recoverable  were  claimed  was 
unimportant. 

Appeal  from  Circuit  Coart,  Prairie  County; 
T.  P.  Atkins,  Special  Judge. 

Action  by  Leder  Bros,  against  tbe  St  Louis 
S  uthwestem  Railway  Company.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

S.  H.  West  and  J.  C.  Hawtbome,  for  ap- 
pellant Trimble,  Robinson  &  Trimble,  for 
appellees. 


HILL,  C.  J.  This  Is  tbe  second  appearance 
of  this  case  here.  See  79  Ark.  59, 95  S.  W.  170. 
On  the  reversal,  there  was  a  trial  resulting 
In  a  verdict  In  favor  of  tbe  plaintiff  for  $240, 
and  tbe  railroad  company  has  appealed.  Tbe 
substance  of  the  facts  will  be  found  in  tbe 
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statement  of  facts,  with  nich  inBtractions  as 
here  commented  upon. 

It  Is  contended  that  the  second  and  third 
Instructions,  given  on  behalf  of  the  plaintiff, 
are  In  conflict  with  the  third  and  fourth  giv- 
en on  behalf  of  the  defendants.  The  second 
and  third  instructions  are  correct  general 
statements,  and  the. third  and  fourth,  given 
at  the  Instance  of  tbe  defendant,  are  also 
correct  statements  where  applicable  to  excuse 
the  carrier  for  a  failure  to  perform  its  duties. 
It  would  have  been  better  form,  and  would 
have  made  the  instructions  more  clear,  had 
the  rule  constituting  the  excuse  been  stated 
along  with  the  rule  stating  the  general  duty 
resting  upon  the  carrier  of  furnishing  cars. 
Bat,  as  has  frequently  been  said  by  this 
court,  all  of  the  law  of  the  case  cannot  be 
stated  in  one  Instruction;  and,  so  long  as 
all  of  the  Instructions  are  each  correct  state- 
ments, and,  when  considered  together,  pre- 
sent every  proper  view  of  the  facts,  and  are 
not  ^  conflict  with  each  other,  there  is  no 
error  In  presenting  them  separately.  What 
was  said  in  St  L.  8.  W.  Ry.  Co.  v.  Graham, 
83  Ark.  61.  102  S.  W.  700,  119  Am.  St.  Rep. 
112,  is  applicable  here:  "Criticisms  are  made 
of  some  of  the  Instructions,  in  that  they 
seem  to  permit  a  recovery  If  the  Jury  find 
the  defendant  guilty  of  negligence  without 
the  qualification,  'and  unless  they  find  the 
deceased  not  guilty  of  contributory  negli- 
gence.' Taking  these  Instructions  as  a  whole, 
the  court  think  they  make  it  clear  to  the 
Jury  that  contributory  negligence  on  the  part 
of  deceased  would  defeat  a  recovery,  even 
should  they  find  the  defendant  guilty  of  neg- 
ligence. It  Is  generally  impossible  to  state 
all  the  law  of  the  case  In  one  Instruction; 
and,  if  the  various  instructions  separately 
present  every  phase  of  it  as  a  harmonious 
whole,  there  Is  no  error  In  each  Instruction 
falling  to  carry  qualifications  which  are  ex- 
plained in  others" — citing  authorities.  The 
defendant  endeavored  to  have  the  court  in- 
struct the  Jury  that  if  the  plaintiff  could  have 
procured  cars  in  January  and  February  to 
ship  their  hay,  and  the  market  had  not  depre- 
ciated, or  was  as  good  as  In  December,  that 
no  recovery  other  than  for  nominal  damages 
could  be  had  for  the  hay  which  was  sold  be- 
fore the  market  price  fell.  The  court  prop- 
erly refused  to  give  this  Instruction.  This 
theory  would  require  the  shipper  to  await 
the  turn  of  the  market  to  find  out  whether 
the  railroad  company  had  injured  him  by 
failing  to  furnish  him  cars.  If  there  should 
be  a  rise  in  the  market  in  the  price  of  the 
commodity  he  was  offering,  he  would  be  bene- 
fited by  the  refusal  of  the  railroad  company 
to  furnish  him  cars.  If  the  market  price  fell, 
he  would  be  more  greatly  damaged  than  had 
be  sold  at  the  price  obtaining  at  the  time  of 
the  refusal.  If  he  continued  to  hold  his  com- 
modity and  the  price  went  down,  the  railroad 
company  could  well  have  contended  in  a  suit 
daiming  the  difference  in  price  when  the 
goods  were  offered  and  that  to  which  it  had 


fallen  later  that  they  were  only  liable-  for 
the  price  that  prevailed  at  the  time  they 
failed  to  furnish  him  with  cars.  In  this 
case  the  business  necessities  of  the  parties 
required  them  to  sell  the  hay  at  the  price 
prevailing  in  the  locality,  instead  of  getting 
a  better  price  elsewhere,  which  they  would 
have  received  had  they  been  able  to  ship 
to  the  desired  market.  That  difference  was 
the  true  measure  of  damages.  S  Hutchinson 
on  Carriers,  §  13613;  St  L.,  I.  M.  &  S.  Ry. 
Co.  V.  Coolldge,  73  Ark.  112,  83  S.  W.  833, 
67  L;  R.  A.  655,  108  Am.  St  Rep.  21 ;  Crut- 
cher  V.  C,  O.  &  Q.  Ry.  Co.,  74  Ark.  858,  85 
S.  W.  770;  C,  O.  &  G.  Ry.  Co.  v.  Rolfe,  76 
Ark.  220,  88  S.  W.  870. 

Defendant  asked  an  Instruction  that  the 
plaintiffs  could  not  recover  damages  for  the 
depreciation  In  the  price  of  so  much  of  the 
hay  as  was  on  their  farm,  five  miles  from 
the  station.  The  facts  were  that  the  hay 
which  the  plaintiffs  desired  to  ship  was  stor- 
ed partly  at  their  warehouse  near  the  station 
and  partly  in  a  barn  on  their  farm,  five 
miles  distant  Whenever  the  plaintiffs  got  a 
car  they  loaded  the  hay  from  the  warehouse 
near  the  station,  or  hauled  It  from  their  bam 
on  the  farm.  This  was  the  customary  and 
usual  method  of  shipping  hay.  It  is  undis- 
puted that  the  plaintiffs  had  the  hay  under 
their  control  and  ready  for  shipment  as  soon 
as  cars  were  furnished  therefor ;  and  it  can- 
not be  questioned  that  they  in  good  faith  de- 
manded cars  to  ship  this  identical  hay,  which 
was  ready  for  shipment  according  to  the 
usual  method  of  shipping  such  commodities 
when  the  demand  for  cars  was  made.  The 
shipper  has  a  reasonable  time,  after  his  car 
arrives,  to  load  It  This  is  not  a  question  of 
delivery  to  the  carrier,  but  Is  a  question  of 
furnishing  cars  In  order  that  the  shipper  may 
make  delivery  to  the  carrier.  The  mere  fact 
that  the  commodity  was  not  on  the  platform 
is  not  an  excuse  for  failing  to  furnish  cars 
when  the  commodity  is  under  control  of  the 
shipper  and  ready  for  shipment  in  the  usual 
way  such  commodity  is  shipped.  St.  L.,  I. 
M.  &  8.  Ry.  Co.  v.  Ozler  (Ark.)  110  S.  W.  593; 
St  L.,  I.  M.  &  S.  Ry.  Co.  V.  Wynne  Hoop  ft 
Cooperage  Co.,  81  Ark.  373,  99  B.  W.  375. 

The  verdict  Is  assailed  as  being  excessive; 
and  probably  some  of  the  Items  claimed 
would  not  be  recoverable.  But  there  is  suf- 
ficient undisputed  evidence  to  sustain  the 
amount  of  the  recovery,  and  hence  these  oth- 
er matters  become  unimportant 

The  Judgment  is  affirmed. 


ST.  LOUIS,  L  M.  &  S.  R.  CO.  v.  TATLOR 

et  al. 
(Supreme  Court  of  Arkansas.     Sept  21,  1908.) 

1.  Cabbiebs— Failubk  to  Fubnish  Cabs— Ac- 
tions—Evidencb. 

Where,  in  an  action  for  the  failure  of  a 
carrier  to  furnish  cars  for  the  shipment  of  live 
stock,  the  answer  denied  the  Bllegations  of  the 
complaint,  and  alleged  that  it  entered  into  a 
contract  for  the  shipment,  which  required  notice 
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of  an;^  claim  for  damaees  within  one  day  after 
reaching  destination,  wnicb  notice  was  not  giv- 
en, the  testimony  of  a  witness  that  he,  on  behalf 
of  plaintiff,  requested  cars  and  informed  the 
agent  of  the  number  required,  etc.,  was  com- 
petent under  the  issues. 

2.  Tbial  —  Evidence  —  Objxctions— Suin- 

OlENCT. 

Where  only  a  part  of  the  testimony  of  a 
witness  is  improper,  a  general  motion  to  exclude 
the  entire  testimony,  without  specifically  object- 
ing to  any  particular  part,  is  insufficient 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  248.] 

3.  Appeal   and    E^bor— Habmuess   Ebbob  — 
ExcLusioiT  or  Evidence. 

Where  a  witness  who  sent  a  telegram  tes- 
tified fully  as  to  its  contents  without  contra- 
diction, the  refusal  to  allow  a  copy  or  memoran- 
dum of  the  telegram  to  be  read  in  evidence  was 
not  erroneous. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  8f  4161-4170.] 

4.  Cabbiebs— Failubb  to  S^bnish  Cabs— Ac- 
tions—Desxnsks. 

In  an  action  for  the  failure  of  a  carrier 
to  furnish  cars,  the  fact  that,  after  the  dam- 
ages sued  for  had  accrued,  plaintiff  and  the 
carrier  entered  into  a  coiitract  for  the  shipment 
of  the  freight,  did  not  affect  plaintiff's  right 
to  recover  the  damages  sustained. 

5.  Same. 

In  an  action  for  the  failure  of  a  carrier 
to  furnish  cars  for  the  shipment  of  live  stock, 
the  court  properly  confined  the  issue  to  dam- 
ages growing  out  of  Uie  carrier's  failure  to  fur- 
nish transportation  in  accordance  with  an  agree- 
ment made  by  plaintiff  with  a  station  agent ; 
he  having  authority  to  receive  and  ship  freight, 
and  therefore  implied  authority  to  agree  to 
furnish  cars  for  such  purpose  on  a  certain  day. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty ;   B.  B.  Hudgins,  Judge. 

Action  by  H.  A.  Taylor  and  others  against 
the  St.  Louis,  Iron  Mountain  &  Soutbem 
Railroad  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

This  Is  a  suit  by  appellees  to  recover  dam- 
ages of  appellant  for  an  alleged  negligent 
failure  on  the  part  of  appellant  to  furnish 
appellees  cars  for  the  shipment  of  certain 
cattle  and  sheep,  which  appellees  tendered  to 
appellant  for  shipment  at  the  iatter's  station 
called  Zinc.  Appellant  denied  in  Its  answer 
ail  the  material  allegations  of  the  complaint, 
and  set  up  that  appellant  entered  into  a  con- 
tract which  provided:  "That,  in  the  event  of 
any  damage  to  the  shipment  covered  by  said 
contract,  appellees  would  give  notice  within 
one  day  after  the  arrival  of  the  stock  at  des- 
tination of  their  intention  to  present  a  claim 
for  damages,"  and  alleged  that  appellees  did 
not  give  such  notice.  The  testimony  of  one 
Hicks  on  behalf  of  appellees  is  substantially 
as  follows:  That  appellees  lived  near  Ever- 
ton.  Ark.,  on  another  railway  line,  alMut  16 
miles  from  the  town  of  Zinc,  and,  falling  to 
get  cars  at  home  on  Monday,  the  5th  day  of 
November,  190(3,  together  with  Mr.  Magness 
and  witness,  wrote  a  letter  to  Mr.  Snoddey 
at  Zinc  explaining  the  situation,  and  asking 
for  cars  in  which  to  ship  their  stock,  and  on 
Thursday  Mr.  Snoddey  called  witness  over 
the  telephone,  and  told  him  that  be  bad  11 
cars,   and  wanted  to  know  bow  many  the 


crowd  would  take.  He  told  the  agent  he 
would  see  the  boys,  and  let  him  know  in  an 
hour.  That,  when  he  called  up  Mr.  Snoddey 
later  on  the  phone,  they  could  not  understand 
each  other,  and  that  be  got  the  operate  at 
YellTlIIe  to  repeat  the  phone  message  for  him 
(YellTlIIe  being  between  the  two  places),  tell- 
ing Mr.  Snoddey  that  Mr.  Hicks,  Mr.  Mag- 
ness, and  Mr.  Taylor  wanted  nine  cars,  and 
of  that  number  appellee  Taylor  wanted  two 
and  would  load  that  morning,  and  that  the 
agent  at  Zinc  replied  that  he  had  the  cars 
for  them.  Api>ellant  asked  the  court  to  ex- 
clude the  testimony  of  witness  Hides  from 
the  consideration  of  the  Jury  because  such 
testimony  was  not  responsive  to  the  issue  in 
the  case.  The  motion  was  overruled,  and  de- 
fendant excepted.  The  testimony  of  Hides 
as  to  the  contract  of  appellant  to  furnish 
cars  to  appellees  on  Saturday,  November  10, 
1906,  was  fully  corroborated  by  another  wit- 
ness for  appellees.  On  behalf  of  appellant, 
witness  Campl)ell  testified,  among  other 
things,  that  he  was  the  agent  at  YellTllle, 
and  sent  a  telegraph  message  for  one  Hicks 
to  the  station  agent  at  Zinc  for  cars  for 
Hicks  Bros.,  Magness,  and  Ramsey;  that  the 
appellees  were  not  mentioned  In  the  message. 
Appellant  offered  to  introduce  in  evidence 
the  telegram  sent  by  Hicks,  above  referred 
to,  and  a  memorandum  made  by  the  agent 
covering  Ills  conversation  with  Hicks,  but  the 
court  sustained  plaintiff's  objection  to  the 
Introduction  of  such  testimony,  to  which  ac- 
tion of  the  court  the  defendant  at  the  time 
saved  its  exceptions.  Appellant  Introduced 
the  contract  under  which  appellees  after- 
wards shipped  their  cattle  and  sheep,  con- 
taining the  following  provision:  "That  as  a 
condition  precedent  to  the  recovery  for  any 
damages  for  any  loss  or  injury  to  live  stock 
covered  by  this  contract  for  any  cause.  In- 
cluding delays,  the  second  party  will  give 
notice  in  writing  of  the  claim  therefor  to 
some  general  officer,  or  to  the  nearest  station 
agent  of  the  first  party,  or  to  the  agent  at 
destination,  or  some  general  officer  of  the 
delivering  line,  before  such  stock  is  removed 
from  point  of  shipment,  or  from  the  place  of 
destination,  and  before  such  stock  is  mingled 
with  other  stock,  such  written  notification  to 
be  served  within  one  day  after  the  delivery 
of  the  stock  at  the  destination  to  the  end 
that  such  clafan  may  be  fully  and  fairly  bi- 
vestigated;  and  that  a  failure  to  fully  com- 
ply with  the  provisions  of  this  dause  shall 
be  a  bar  to  the  recovery  of  any  and  all  such 
claims,  and  to  any  suit  or  action  brought 
thereon." 

The  court,  over  appellant's  objection,  gave 
the  following  instruction:  "(1)  The  court  In- 
structs the  jury  that  If  you  find  by  a  pre- 
ponderance of  the  evidence  that  L.  L.  Snoddey 
was  In  November,  1906,  a  station  agent  of 
the  defendant  at  Zinc,  Ark.,  on  defendant's 
line  of  railway  and  in  sole  charge  of  the  same, 
and  of  the  business  of  the  defendant  at  that 
point,    engaged    In   receiving   and    shipping 
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freight  for  said  defendant,  and  that  be  en- 
tered into  a  contract  as  such  agent  with  the 
plaintiff  or  another  for  him  to  furnish  cars 
for  the  shipment  of  cattle  and  sheep  at  a 
specified  time,  the  10th  of  November,  1906,  as 
set  out  in  plaintiff's  complaint,  and  that 
plaintiff  In  performance  of  said  contract  and 
acting  under  the  same  drove  his  cattle  and 
sheep  from  home  to  Zinc,  Ark.,  and  there 
tendered  them  to  said  agent  for  shipment  in 
accordance  with  said  contract,  and  the  de- 
fendant failed  and  refused  on  its  part  to  com- 
ply with  said  contract  by  not  furnishing  said 
cars  at  the  time  agreed  upon,  you  will  find 
for  the  plaintiff  such  damages  as  you  may 
find  that  he  Is  entitled  to."  Appellant  asked, 
and  the  court  refused,  among  others,  the  fol- 
lowing request  for  instruction:  "(2)  If  you 
find  from  the  evidence  that  the  plaintiffs  did 
not  give  notice  in  writing  within  one  day 
after  the  arrival  of  his  stock  at  its  destina- 
tion to  some  general  officer  of  the  defendant 
company,  or  of  tho  delivering  line  or  to  the 
nearest  station  agent  of  the  defendant  com- 
pany to  the  place  of  shipment  or  of  destina- 
tion of  his  claim  for  damages,  you  will  find 
for  the  defendant"  Appellant  duly  saved  its 
exception.  The  verdict  and  Judgment  were 
for  appellees,  and  this  appeal  was  duly  pros- 
ecuted. 

P.  M.  Mehaffy  and  J.  B.  WUllams,  for  ap- 
pellant   Frank  Pace,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  court  did  not  err  In  refusing  to 
exclude  the  testimony  of  the  witness  Hicks. 
He  was  acting  for  himself  and  also  for  ap- 
pellees In  making  the  contract  with  appel- 
lant's agent  for  furnishing  cars.  Certainly 
part  of  his  testimony  was  germane  to  the 
issue,  and  was  proper.  If  It  be  conceded  that 
certain  portions  of  it  were  hearsay  and  Im- 
proper, the  appellant  did  not  specifically  ob- 
ject to  any  particular  parts  of  his  evidence. 
Its  motion  to  exclude  was  general,  and,  as 
the  testimony  was  competent  and  some  por- 
tions at  least  were  relevant  to  the  issue,  ap- 
pellants' objection  cannot  avail.  Central 
Coal  &  Coke  Co.  v.  Niemeyer  Lumber  Co.,  65 
Ark.  106,  44  S.  W.  1122,  53  S.  W.  570;  Mal- 
lory  V.  Bradmeyer,  76  Ark.  358,  89  S.  W.  651. 
There  was  no  error  in  refusing  to  allow  the 
copy  or  memorandum  of  the  telegram  to  be 
read  in  evidence.  The  witness  who  sent  the 
telegram  testified  fully  as  to  Its  contents  and 
the  conversation  had,  and  his  testimony  on 
that  point  is  not  controverted. 

The  rulings  of  the  court  In  giving  and  re- 
fusing Instructions  were  correct  The  suit 
was  for  a  failure  to  furnish  cars,  and  not  on 
a  contract  of  shipment.  That  was  entered 
into  after  the  damage  sued  for  had  occurred 
to  the  appellees  by  appellant's  failure  to  fur- 
nish the  cars,  and  cannot  affect  appellees' 
right  to  recover  for  such  failure.  St  Louis, 
I.  M.  &  S.  R.  Col  V.  Law,  68  Ark.  218,  57 
S.  W.  258;  St  Louis  S.  W.  Ry.  Co.  v.  McNeil, 
79  Ark.  470,  96  S.  W.  163 ;   St  L.  &  S.  P.  Ry. 


Co.  V.  Pearce,  82  Ark.  853,  101  S.  W.  760, 
118  Am.  St  Rep.  75;  St  Louis  &  San  Fran- 
cisco Ry.  Co.  y.  Burgin,  83  Ark.  502,  104  S. 
W.  161. 

The  court  did  not  err  In  confining  the  Issue 
to  damages  growing  out  of  appellant's  fail- 
ure to  furnish  transportation  In  accordance 
with  the  agreement  made  by  appellees  with 
appellant's  station  agent  at  Zinc.  He  had 
authority  to  receive  and  ship  freight  and 
therefore  the  Implied  authority  to  agree  to 
furnish  the  cars  for  such  purpose  on  a  cer- 
tain day.  2  Hutchinson  on  Car.  §  630,  and 
cases  cited.  There  was  abundant  evidence  to 
support  the  allegations  of  the  complaint 
The  court  declared  the  law,  and  Its  judgment 
is  correct. 

Affirmed. 


STUCKBY  et  al.  v.  LOCKABD  et  al. 

(two  cases). 

SAME  y.  STEPHENS  et  al. 

(Supreme  Court  of  Arkansas.     July  13,  1008. 

On  Rehearing,  Sept  21,  1008.) 

1.  Appkai.  and  EjRBoa— Rbvikw— Pbesump- 
TiONS— BviDENCK  Not  Shown  by  Rkcobd. 

Where  a  chancery  cause  was  heard  on  testi- 
mony preserved  in  the  record,  and  on  oral  testi- 
mony of  various  witnesses  not  preserved,  the 
presumption  is  that  the  oral  testimony  sustains 
the  decree,  if  that  be  within  the  complaint 

SE!d.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  gi  3673-3678.] 

2.  ExEctrroBS  and  Administbatobs— Sales- 
Purchase  BY  Administbatob— Validity. 

A  purchase  by  an  administrator  at  his  own 
sale  is  voidable,  and  not  void. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  §  1500.] 

8.  Equity— Laches— Stale  Demands. 

Equity  will  not  aid   In  enforcing  stale  de- 
mands, where  the  party  seeking  relief  has  been 
guilty  of  negligence,  and  has  slept  on  his  rights. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Eiiuity,  i  206.] 

4.  ExEOUTORS  and  Administbatobs  —  Pub- 
ORASE  BY  Administbatob— Remedy  or  Peb- 
soNs  Intebeoted  in  Estate. 

Persons  Interested  in  an  estate  are  not  con- 
fined to  the  remedy  of  avoiding  a  purchase  by 
the  administrator  at  his  own  sale,  but  they 
may  elect  to  have  the  sale  ratiGed,  and  hold  the 
representative  for  the  value  or  price. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  S  1590.] 

5.  Same. 

The  right  of  persons  interested  in  an  es- 
tate to  set  aside  a  purchase  by  the  administra< 
tor  at  his  own  sale  must  be  exercised  within 
a  reasonable  time  after  the  purchase  became 
known,  as  otherwise  there  will  be  a  presumption 
of  ratification, 

6.  Same. 

A  sale  by  an  administratrix  was  confirmed 
In  October,  1901.  A  deed  from  the  bidder  to 
the  administratrix  was  made  two  days  later. 
Subsequently  the  administratrix  remarried,  and 
died,  leaving  a  will  devising  her  property  to  her 
second  husband,  who  sold  the  premises  to  a 
third  person  about  four  years  after  the  execu- 
tion of  the  deed  to  the  administratrix.  The 
purchaser  knew  of  the  heir's  claim  that  the 
sale  by  the  administratrix  was  invalid,  but  he 
was  a  purchaser  for  value,  and  went  into  pos- 
session.   The  heirs  knew  from  the  time  of  the 
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adminifctratriz's  ule  of  the  purchase  by  the  bid- 
der and  of  his  conveyance.  Held,  that  a  suit 
brought  by  *the  heirs  subsequent  to  the  pur- 
chase by  the  third  person  to  set  aside  the  ad- 
ministratrix's sale  on  the  ground  that  she  was 
the  parcbaser  at  her  own  sale  was  barred  by 
laches. 

On  Rehearing. 
7.  Appj:ai,  and  Ebbob— Claims  Raised  roa 

THE  FiBST  Time  on  Reheabing — Review. 
Where  laches  was  pleaded  in  the  answer  of 
defendant  and  argued  in  his  brief  on  appeal, 
the  claim  that  one  of  plaintiffs  was  a  minor  and 
unafTpcted  by  laches,  raised  for  the  first  time 
on  rohearini;  after  the  reversal  of  the  judgment 
for  plaintiffs,  will  not  be  considered. 

fEd.  Note. — For  cases  in  point  see  C3ent  Dig. 
vol.  3,  Appeal  and  Error,  |  S242.] 

Appeal  from  Jackson  Chancery  Court; 
Geo.  T.  Humphries,   Chancellor. 

Separate  suits  by  Elizabeth  Lockard  and 
others  against  Lynn  Turley  and  others,  and 
by  same  plaintiffs  against  George  K.  Ste- 
phens and  others.  From  decrees  for  plain- 
tiffs In  each  case,  defendants  In  each  case 
appeal.  Decree  In  first  case  affirmed,  and 
In  second  case  reversed  and  remanded. 

Separate  appeals  were  taken  In  these  cases, 
but  they  have  been  abstracted  and  briefed, 
and  considered  together.  No.  135  is  for  the 
recovery  by  the  heirs  at  law  of  Adam  Bach 
of  lot  3.  block  30,  Davis'  addition  to  the  city 
of  Newport,  which  had  been  sold  to  Geo. 
K.  Stephens  as  hereinafter  explained.  No. 
143  is  foi»  the  recovery  by  the  said  heirs  of 
lot  2  same  block,  wblcb  bad  been  sold  to 
I»ynn  Turley. 

The  appellees'  counsel  thus  State  the  case: 
"These  suits  were  brought  by  the  heirs  at 
law  of  Adam  Bach,  deceased,  to  set  aside 
an  administratrix's  sale  of  lots  2  and  3,  In 
block  30,  of  Davis'  addition  to  the  city  of 
Newport,  in  Jackson  county.  Ark.,  on  the 
ground  that  the  administratrix  purchased  the 
lots  at  her  own  sale  through  her  agent,  S. 
M.  Stuckey.  The  complaints  alleged  that  S. 
M.  Stuckey,  acting  for  the  administratrix, 
bid  In  lot  No.  2  for  $395,  and  lot  No.  3  for 
1807.60;  that  no  deed  was  executed  or  deliv- 
ered by  the  administratrix  to  Stuckey;  that 
two  days  after  the  sale  Stuckey  conveyed 
both  lots  to  the  administratrix  by  deeds  re- 
citing the  exact  consideration  bid  by  Stuck- 
ey; that  Stuckey  was  a  mere  conduit  for  the 
title  from  Lalla  R.  Bach,  as  administratrix, 
to  her  individually;  and  that  no  considera- 
tion actually  passed  between  the  administra- 
trix and  Stuckey,  nor  was  any  consideration 
Intended  to  be  x>assed.  The  answers  admit 
the  administratrix's  sale;  admit  that  no 
money  was  paid  by  Stuckey  to  the  adminis- 
tratrix; allege  that  no  consideration  was 
paid  because  Stuckey  sold  the  lots  to  the 
administratrix  for  the  exact  amount  bid  by 
him  before  the  purchase  price  became  due; 
and  allege  improvements,  and  that  the  ad- 
ministratrix had  paid  oft  a  mortgage  on  the 
lots  for  which  reimbursement  was  claimed. 
The  answers  also  allege  that  Stephens  and 
Turley  were  innocent  purchasers  for  value 


without  notice.  Adam  Bach  died  on  the  7th 
of  October,  1899,  seised  and  possessed  of  a 
considerable  estate,  consisting  of  real  and 
personal  property.  He  left  a  widow,  Lalla 
R.  Bach,  an  Infant  child,  who  soon  after 
died,  and  several  brothers  and  sisters,  who 
are  the  plaintiffs  In  these  suits.  On  the  IStb 
of  October,  1899,  Lalla  R.  Bach  was  appoint- 
ed and  qualified  as  administratrix  of  his  es- 
tate. On  the  petition  of  Mrs.  Bach,  the 
homestead  was  set  apart  to  her,  and  commis- 
sioners were  appointed  to  assign  her  dower. 
The  commissioners  reported  that  the  real 
property  belonging  to  the  estate  had  a  total 
valuation  of  $10,170;  that  there  was  a  mort- 
gage on  lots  2  and  3,  in  block  30,  Newport, 
Ark.,  amounting  to  $2,413.65;  that  the  net 
value  of  the  .real  property,  after  deducting 
the  mortgage  debt,  was  $7,756.35;  and  that 
the  value  of  the  dower  Interest,  being  one- 
third  of  the  net  value  of  the  real  property, 
was  $2,585.45.  The  commissioners  further 
reported  that  the  value  of  lots  2  and  3,  In 
block  30,  was  $5,000;  that  the  incumbrances 
on  them  was  $2,413.05;  and  that  the  net  val- 
ue of  the  lots  was  $2,586.35.  As  the  estimat- 
ed value  of  the  dower  interest  was  $2,585.45, 
and  the  net  value  of  lots  2  and  3  was  $2,- 
586.35,  the  commissioners  set  aside  lots  2 
and  3  to  the  widow  for  ber  dower,  subject, 
of  course,  to  the  Incumbrance  which  she 
would  have  to  discharge.  •  •  •  Subse- 
quently the  administratrix  filed  a  petition 
in  the  probate  court,  praying  for  an  order 
to  sell  the  real  property  belonging  to  the  es- 
tate for  the  payment  of  debts.  The  petition 
described  the  real  property,  and  included  the 
reversionary  Interest  In  lots  2  and  3,  in  block 
30,  in  which  a  life  estate  bad  been  vested  In 
the  widow  as  her  dower.  •  •  •  On  the 
8th  day  of  May,  1901,  the  court  granted  the 
petition,  and  made  an  order  of  sale.  This 
order  describes  specifically  each  piece  of  real 
property,  and  the  lots  In  controversy  were 
described  as  'the  reversionary  Interest  In 
lots  two  and  three  In  block  thirty  in  Davis' 
addition  to  the  city  of  Newport.'  On  the  22d 
day  of  October,  1901.  the  administratrix  filed 
a  report  of  the  sale,  reciting,  among  other 
sales,  as  follows:  'The  reversionary  interest 
in  lot  2,  block  30,  Davis'  Addition,  Newport, 
to  8.  M.  Stuckey,  $395.00;  the  reversionary 
Interest  In  lot  3,  block  30,  Davis'  addition  to 
the  city  of  Newport,  to  S.  M.  Stuckey,  for 
$307.50.'  On  the  same  day,  October  22,  1901, 
the  sale  was  approved  and  confirmed.  On 
the  same  day  the  administratrix  signed  and 
acknowledged  a  deed  from  herself  as  ad- 
ministratrix to  8.  M.  Stuckey,  purporting  to 
convey  to  him  the  reversionary  interest  In 
lot  No.  2  for  $395  and  the  reversionary  In- 
terest in  lot  No.  3  for  $307.50.  While  this 
deed  bears  date  the  22d  of  October.  1901,  It 
was  not  filed  for  record  until  August  24, 
1905,  and  the  proof  shows  that  the  deed  was 
never,  In  fact,  delivered  to  S.  M.  Stuckey.  It 
was  filed  for  record  long  after  the  death  of 
Lalla  R.  Bach,  the  admiuistratrix.    On  the 
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24th  day  of  October,  1901,  S.  M.  Stuckey  con- 
veyed to  Lalla  R.  Bach  lots  2  and  3  by  a 
deed  which  recites  a  consideration  of  $702.60. 
This  is  the  sum  of  $396  bid  by  Stnekey  for 
lot  No.  2,  and  $307.50  bid  by  Stuckey  for  lot 
No.  S.  Ijalla  R.  Bach  afterwards  intermar- 
ried with  W.  Ik  McGee.  Upon  her  death  she 
devised  all  of  her  property,  Including  lots 
2  and  3,  to  W.  L.  McOee.  On  the  1st  of  Sep- 
tember, 1905,  McGee  conveyed  lot  No.  3  to 
George  K.  Stephens,  who  is  the  defendant  in 
case  No.  135,  for  $2,200.  The  deed  recites 
that  $500  was  paid  In  cash,  and  that  the  bal- 
ance of  $1,700  was  evidenced  by  a  note  due 
November  1,  1906.  On  the  7£h  day  of  Sep- 
tember, 1905,  McGee  conveyed  lot  No.  2  to 
Lynn  Turley,  the  defendant  In  case  No.  143, 
for  $2,300.  The  deed  recites  that  $500  was 
paid  in  cash,  and  that  the  balance  of  $1,800 
was  evidenced  by  a  note  due  November  1, 
1906.  Each  deed  retained  a  lien  for  the  un- 
paid purchase  money.  The  complaint  alleges 
that  the  administratrix,  acting  through  her 
agent,  8.  M.  Stuckey,  purchased  the  two  lots 
in  controversy  at  the  administratrix's  sale. 
It  IB  admitted  that  Stuckey  bid  in  the  lots, 
and  that  he  afterwards  conveyed  them  to 
Mrs.  Bach.  It  is  also  admitted  that  Stuckey 
paid  nothing  on  his  bid.  He  attempts  to  ex- 
plain this  by  saying  that  he  sold  to  Mrs. 
Bach  at  the  same  price  at  which  he  purchas- 
ed and  before  his  purchase  money  became 
due." 

For  the  purposes  of  the  decision  it  is  not 
material  to  review  the  evidence.  The  find- 
ings of  the  court  will  be  accepted  as  correct 
In  the  Stephens  Case  the  court  found  "that 
within  a  short  time  after  said  sale  the  said 
S.  M.  Stnekey  entered  into  a  contract  to  sell 
and  convey  the  said  reversionary  Interest 
so  purchased  by  him  to  the  administratrix, 
I^lla  R.  Bach,  which  contract  was  made 
before  the  confirmation  of  said  sale,  on  the 
22rt  day  of  October,  1901;  that  said  contract 
was  carried  out  by  the  execution  of  a  deed 
from  the  said  S.  M.  Stuckey  to  the  said  Lalla 
R.  Bach  on  the  24th  day  of  October,  1901, 
conveying  said  reversionary  Interest  to  her; 
that  the  legal  effect  of  said  contract  was  to 
render  the  said  administratrix  a  purchaser  of 
Bald  reversionary  interest  at  her  own  sale; 
that  the  defendant,  Geo.  K.  Stephens,  pur- 
chased the  said  lot  3  with  full  knowledge 
of  the  facts  avoiding  said  administratrix's 
sale,"  and  gave  Judgment  for  the  recovery 
of  the  property,  and  appointed  a  commission- 
er to  state  an  account  between  the  plaintiffs 
and  the  defendant  Stephens.  In  the  Turley 
Case  the  court  made  a  similar  finding.  In 
the  decree  in  the  Turley  Case,  which  was 
tried  at  a  term  subsequent  to  the  trial  of 
the  Stephens  Case,  the  record  recites  that  it 
came  on  to  be  heard  on  the  pleadings,  which 
were  mentioned,  "and  the  depositions  of  S. 
M.  Stuckey,  C.  R.  Hite,  Geo.  K.  Stephens, 
W.  I/.  McGee,  and  Lynn  Turley  and  M.  B. 
Brewer,  the  oral  testimony  of  M.  M.  Stuckey, 
S.  M.  Stuck«7,  J.  W.  PhlillpSj  C  M.  Erwln, 


and  Geo.  K.  Stephens,  the  abstract  of  title, 
the  Indemnifying  bond  referred  to  In  the 
deposition  of  Geo.  K.  Stephens,"  etc.  In  oth- 
er respects  the  decree  in  the  Turley  Case 
was  similar  to  that  In  the  Stephens  Case. 
The  defendants  In  each  case  appealed. 

Stuckey  &  Stuckey  and  Jos.  W.  Phillips, 
for  appellants.  Murphy,  Coleman  &  Lewis, 
for  appellees. 

HILL,  a  J.  (after  stating  the  facts  as 
above).  1.  So  far  as  the  appeal  in  case  No. 
143,  designated  In  the  statement  of  facts  as 
the  Turley  Case,  is  concerned,  the  decree  must 
be  afBrmed,  because  It  shows  that  the  case 
was  heard  upon  certain  testimony  which  is 
preserved  In  the  record  and  the  oral  tes- 
timony of  various  witnesses  which  Is  not 
made  part  of  the  record.  There  Is  no  bill 
of  exceptions  preserving  the  oral  testimony, 
and  the  presumption  is  that  the  oral  testi- 
mony would  sustain  the  decree.  It  is  not 
contended  that  the  complaint  does  not  state 
a  cause  of  action  or  that  the  decree  is  beyond 
the  Issues.  This  subject  is  discussed  in  the 
case  of  Rowe  v.  Allison  (this  day  decided) 
112  S.  W.  395. 

Decree  affirmed. 

2.  So  far  as  No.  135,  the  Stephens  Case,  is 
concerned,  the  record  Is  complete,  and  en- 
ables the  court  to  dispose  of  it  upon  its 
merits.  If  it  be  conceded  that  the  testimony 
adduced  support  the  allegations  that  Stuckey 
was  a  mere  conduit  through  which  the  title 
passed  from  Mrs.  Bach  as  administratrix 
to  Mrs.  Bach  individually — a  point  argued  at 
some  length — ^yet  plaintiffs'  (appellees')  evi- 
dence lacks  an  essential  element  to  enable 
them  to  recover  In  a  court  of  equity.  In 
the  case  of  Crawford  Co.  Bank  v.  Bolton 
(this  day  decided)  112  S.  W.  398,  the  au- 
thorities are  reviewed,  and  the  principle  de- 
clared that  the  purchase  by  an  administrator 
at  his  own  sale  Is  voidable,  and  not  void. 
The  sale  of  the  property  was  confirmed  on 
the  22d  day  of  October,  1901,  and  a  deed 
from  Stuckey  to  the  administratrix  made 
on  the  24tb  of  October,  1901.  Thereafter 
the  administratrix  married,  and  afterwards 
died,  leaving  a  will  In  which  she  devised 
the  property  to  her  second  husband,  and  he 
sold  the  same  for  value  to  Stephens  on  the 
7th  day  of  September,  1905.  Although  the 
court  found  that  Stephens  had  knowledge 
of  the  claim  of  the  Bach  heirs,  still  it  Is 
an  undisputed  fact  that  he  was  a  purchaser 
for  value,  and  went  into  possession  under  his 
purchase.  This  suit  was  brought  on  the  25th 
of  October,  1903. 

In  addition  to  the  facts  stated  in  the  state- 
ment of  facts,  Mr.  Stuckey's  testimony  Is 
undisputed  that  Miss  Bach,  through  her  at- 
torney, bid  on  both  the  lots  at  the  admin- 
istrator's sale,  and  one  of  them  was  struck 
oft  to  her,  but  her  bid  was  withdrawn,  and 
Stuckey's  bid  then  was  accepted.  It  is  also 
established  that  the  purchase  price  was  paid 
by  the  administratrix,  and  was  used  to  pay 
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the  debts  of  tbe  estate.  It  Is  evident  that 
the  heirs  of  Bach  knew  from  the  time  of 
the  sale  of  the  purchase  by  Stuckey,  and  im- 
mediately thereafter  they  had  knowledge, 
or  means  of  knowledge,  that  he  conveyed 
to  the  administratrix,  and  that  the  money 
was  paid  into  the  estate.  All  the  facts  that 
have  been  brought  Into  evidence  in  this  case 
were  known  to  them  at  that  time,  or  by  rea- 
sonable diligence  could  have  been  known  to 
them.  Chief  Justice  English,  for  this  court, 
said:  "But  where  the  statute  is  not  relied 
on  as  a  defense,  or  where  there  is  no  statute 
of  limitation,  a  court  of  equity  will  not  aid 
In  enforcing  stale  demands,  where  the  party 
bad  been  guilty  of  negligence  and  slept  upon 
his  rights.  The  chancellor  refuses  to  Inter- 
fere after  an  unreasonable  lapse  of  time  from 
considerations  of  public  policy,  and  from  the 
difficulty  of  doing  entire  Justice  when  the 
original  transactions  have  become  obscured 
by  time,  and  the  evidence  may  be  lost  [cit- 
ing authorities].  No  precise  rule,  applicable 
to  all  cases,  as  to  what  lapse  of  time  will 
constitute  a  demand  a  stale  one,  in  the  sense 
above  Indicated,  can  be  declared.  Each  case 
must,  to  some  extent,  depend  on  its  own  cl^ 
cumstances,  and  will  be  construed  or  modi- 
fled  by  them,  and  by  analogy  to  other  known 
and  settled  rules  of  law."  Wilson  v.  An- 
thony, 19  Ark.  16.  See,  also.  Cook  v.  Mar- 
tin, 75  Ark.  40,  87  S.  W.  625,  1024. 

To  come  to  the  precise  point  of  this  case, 
the  principle  controlling  it  Is  thus  stated:  "It 
follows  that  interested  persons  are  not  con- 
fined to  the  remedy  of  avoiding  the  sale, 
but  have  the  right  to  elect  whether  they  will 
have  the  sale  set  aside  or  ratify  it  and  hold 
the  representative  as  trustee  for  the  value 
or  price.  The  right  to  have  the  sale  set 
aside  must  be  exercised  within  a  reason- 
able time  after  the  Irregular  purchase  has 
become  known  to  the  person  seeking  its 
avoidance,  as  acquiescence  in  the  sale  for 
a  long  time  will  create  a  presumption  of  rati- 
fication." 18  Cyc.  772.  Mr.  Justice  Scholfleld 
for  the  Illinois  court  said:  "Numerous  cases 
have  been  decided  by  this  court  wbere  delay 
for  a  much  less  period  than  that  fixed  by  the 
statute  of  limitations  has  been  held  to  pre- 
clude the  right  of  the  party  to  bring  the  suit. 
In  such  cases,  It  is  said,  courts  of  equity 
act  upon  their  own  inherent  doctrine  of 
discouraging,  for  the  peace  of  society,  the 
prosecution  of  the  suit;  and  no  general  rule 
can  be  laid  down  for  the  guide  of  the  court 
in  every  case."  Williams  v.  Rhodes,  81  111. 
571.  And  in  that  case  a  delay  of  five  years 
and  one  month  was  held  unreasonable.  In 
the  recent  case  of  Brinkerhoff  v.  BrlnkerhofT, 
226  111.  550,  80  N.  E.  1056,  where  the  facts 
are  strikingly  similar  to  those  at  bar,  and 
the  delay  about  the  same  as  In  this  case,  the 
court  said:  "Moreover,  the  sale  was  voidable, 
and,  while  laches  from  delay  cannot  arise 
until  knowledge  has  been  acquired  by  those 
who  are  charged  with  it,  and  a  party  Is  not 
held  to  the  same  diligence  to  discover  fraud 


where  the  person  charged  therewith  is  in 
the  relation  of  trust  and  confidence  which  re- 
quires him  to  disclose  the  truth  to  the  other, 
yet  It  is  plain  appellants,  from  the  day  of 
the  sale,  knew  that  Taylor  had  advanced 
money  for  the  loan.  There  is  nothing  to 
show  that  there  was  any  diligence,  until 
after  his  death,  to  find  out  as  to  his  actual 
Interest  In  the  land.  Henry  BrlnkerhofT 
remained  In  open,  notorious  possession,  con- 
trolling and  managing  the  land,  from  the 
time  of  the  sale.  So  far  as  this  record  dis- 
closes, Taylor  Brinkerhoff  never  claimed 
Ihat  he  bad  any  interest  in  It  of  any  kind 
or  nature.  His  brothers  and  sisters  never 
asked  him  what  his  Interest  was.  There 
is  no  reason  to  suppose,  from  his  talk  with 
them  as  to  advancing  the  money,  that  he 
would  have  concealed  the  actual  state  of 
affairs,  had  inquiry  been  made."  So,  In  this 
case,  there  is  absolutely  no  fact  now  brought 
to  the  court  that  could  not  have  been  brought 
to  the  court  the  day  after  the  deed  of  Stuc- 
key to  Mrs.  Bach  was  executed.  In  the 
meantime  the  property  passed  Into  the  hands 
of  Mrs.  Bach  during  her  lifetime,  and  to  her 
second  husband  as  her  devisee,  and  finally 
Into  the  hands  of  third  parties  before  action 
was  taken,  and  the  time  which  has  elapsed 
Is  over  four  years.  The  court  holds  the  time 
is  unreasonable  In  view  of  the  situation  of 
all  the  parties  and  the  changing  circumstan- 
ces, and  that  this  lapse  of  time  has  indicated 
an  acquiescence  in  the  receipt  of  the  pur- 
chase money  by  the  estate,  and  that  it  la 
too  late  now  to  order  its  restitution,  and, 
in  lieu  thereof,  the  recovery  of  the  property 
by  the  heirs. 

The  Judgment  is  reversed,  and  cause  re- 
manded, with  directions  to  dismiss  the  com- 
plaint 

On  Rehearing. 

Appellee  asks  for  a  rehearing,  and  the  first 
matter  presented  is  a  consideration  of  the 
facts  constituting  laches.  The  court  has 
carefully  considered  the  argument  made,  and 
It  falls  to  carry  conviction. 

In  addition  to  this  argument,  it  Is  said 
that  one  of  the  plaintiffs  was  a  minor  when 
the  transaction  occurred,  and  is  still  a  minor. 
It  is  argued  that  a  minor  Is  not  to  be  depriv- 
ed of  his  inheritance  on  the  ground  of  laches, 
and  authorities  are  cited  to  that  effect 
Counsel  say:  "As  the  court  does  not  allude 
to  his  minority  in  the  opinion,  we  are  con- 
vinced that  In  the  stress  of  the  adjourning 
hours  the  court  overlooked  it"  A  re-ex- 
amlnatlon  of  the  abstracts  and  briefs  shows 
that  counsel  on  both  sides  overlooked  this 
fact,  if  it  Is  a  fact.  It  is  not  mentioned  in 
either  the  abstracts  or  the  briefs;  nor  la 
It  mentioned  In  the  transcript  other  than 
in  the  style  of  the  complaint  which  contains 
the  names  of  all  of  the  plaintiffs  including 
"Peter  Bach,  minor,  by  his  next  friend, 
Elizabeth  Lockard";  but  there  is  neither 
allegation  noc  evidence  that  Peter  Bach  Is  a 
minor 
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Laches  was  pleaded  in  the  answer  and  ar- 
gued at  length  In  the  brief  for  appellants, 
and  the  first  time  that  it  is  claimed  that 
one  of  the  parties  Is  a  minor  and  unaffected 
by  laches  is  in  the  motion  for  rehearing. 

The  motion  for  rehearing  is  denied. 


WESTERN  UNION  TELEGRAPH  CO.  v. 

SHOFNER. 

(Supreme  Court  of  Arkansas.     July  13,  1908.) 

1.  Appeai.  asd  Ebbob— Habicless  Kbbob— 
ovkkkuling  objections  —  misjolndeb  of 
Pasties. 

Where  separate  actions  a^inst  two  de- 
fendants could  have  been  consolidated  pursuant 
to  Act  May  11,  1905,  p.  798,  No.  339,  authoriz- 
ing the  consolidation  of  causes  of  action  of  like 
natvre,  the  overruling  of  an  objection  for  mis- 
joinder of  the  two  defendants  in  one  action  was 
not  prejudicial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  f  4070.] 

2,  BVIDBNOB  —  SUITIOIENCT  —  TeSTIHOHT     Ot 

Pabtt. 

In  an  action  for  damages  for  mental  an- 
guish from  delay  of  a  telegram  announcing  the 
critical  illness  of  jilaintiff's  mother,  positive  tes- 
timony of  plaintiff  and  of  R.,  In  whose  care 
the  telegram  was  addressed,  that,  if  the  tele- 
gram had  been  promptly  delivered  to  R.,  it 
would  have  been  sent  to  plaintiff  immediately, 
and  that  plaintiff  would  have  attended  her 
mother's  funeral,  when  uncontradicted  by  direct 
evidence  or  circumstances,  was  proi)erly  credit- 
ed by  the  jury. 

[Sid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  i  2438.] 

8.  TeLEOBAFHB    AI7D    TELEPHONES— DELAY    IN 

Teanbmission-Acjtion— Evidence. 

In  an  action  for  mental  anguish  caused  by 
delay  of  a  telegram,  whereby  plaintiff  was  pre- 
vented from  attending  her  mother's  funeral,  evi- 
dence that  according  to  train  schedules  plain- 
tiff could  have  reached  the  place  of  the  funeral 
in  time,  if  the  telegram  had  been  promptly  de- 
livered, made  out  a  prima  facie  case  that  she 
could  have  arrived  in  time,  and  plaintiff  was 
not  bound  to  negative  the  contingencies  of 
wrecks,  washouts,  or  other  accidents  which 
might  have  delayed  her  arrivaL 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  45,  Telegraphs  and  Telephones,  §  63.] 

4.  Same. 

Where,  in  an  action  for  the  failure  of  a 
telegraph  company  to  deliver  to  the  sendee  a 
message  announcing  the  critical  illness  of  her 
mother  at  a  distant  town,  thereby  preventing 
her  attendance  at  the  funeral  at  another  town, 
the  sendee  testified  that  her  mother  lived  at  the 
latter  town,  and  that  her  mother  would  be 
bnried  there,  and  that,  if  the  message  had  been 
promptly  delivered,  she  would  have  attended 
the  funeral  at  the  latter  town,  sufficiently  show- 
ed that  she  would  have  been  present  at  the  place 
where  the  funeral  was  in  fact  held. 

[Ed.  Note. — For  cases  in  point  see  Cent.  DI» 
vol.  45,  Telegraphs  and  Telephones,  i  63.] 

5.  Same. 

A  message  delivered  to  a  telegraph  com- 
pany for  transmission  which  recited,  ^'Mother 
can  live  but  a  few  hours,"  was  sufficient  on  its 
face  to  charge  the  company  with  notice  of 
damages  which  might  result  from  negligence  in 
handling  it 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty ;   Jas.  S.  Steel,  Judge. 
Action  by  Mrs.  T.  W.  Shofner  against  the 


Western  Union  Telegraph  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Geo.  H.  Fearona,  W.  O.  Rodgers,  and  Rose, 
Hemingway,  Cantrell  &  Loughborough,  for 
appellant    W   P.  Feazel,  for  appellee. 

McCULLOCH,  J.  This  is  an  action  insti- 
tuted by  Mrs.  T.  W.  Shofner  to  recover  dam- 
ages resulting  from  alleged  negligent  falling 
of  the  telegraph  company  to  properly  trans- 
mit a  telegram  informing  the  plaintiff  of  the 
critical  illness  and  impending  death  of  her 
mother.  Mental  anguish  Is  alleged  to  have 
been  endured  by  her  on  account  of  being 
denied  the  privilege  of  attending  her  moth- 
er's funeral.  The  plaintiff  resided  at  Corinth, 
Ark.,  a  village  In  Howard  county,  about  seven 
miles  from  Nashville.  Corinth  is  off  the 
railroad,  and  has  no  telegraph  or  telephone 
connections,  Nashville  being  the  nearest  point 
of  communication.  Her  mother  was  at  Rule, 
Tex.,  and  her  brother,  C.  W.  Bacon,  filed 
with  the  agent  of  the  Western  Union  Tele- 
graph Company  at  Rule  on  April  27,  1907, 
the  following  message,  and  paid  the  tolls 
tliereon:  "Mrs.  T.  W.  Shofner,  Corinth,  Ark. 
via  Nashville,  Ark.  Care  Will  Rountree. 
Mother  can  live  but  a  few  hours.  [Signed] 
C.  W.  Bacon."  The  message  was  transmitted 
over  the  wires  of  the  Western  Union  Tele- 
graph Company  from  Rule,  Tex.,  to  Hope, 
Ark.,  thence  to  Nashville,  over  the  wires  of 
the  Arkansas  &  Louisiana  Railway  Company ; 
the  latter  company  being  engaged  in  operat- 
ing a  telegraph  line  for  public  service  be- 
tween the  two  last-named  points.  Before  the 
message  was  delivered  to  the  plaintiff  or  to 
Will  Rountree,  the  words  "care  Will  Roun- 
tree" were  omitted  therefrom,  and  the  alleg- 
ed negligence  upon  which  the  action  is  based 
consists  in  this  omission.  The  testimony, 
though  conflicting,  tends  to  establish  the 
fact  that  the  message  contained  the  words 
when  it  was  filed  with  the  Western  Union  for 
transmission,  and  the  undisputed  evidence 
shows  it  was  not  contained  in  the  message 
delivered  by  that  company  to  the  Arkansas  & 
Louisiana  Railway  Company.  So  it  may  be 
treated  as  established  by  the  verdict  that  the 
words  in  question  were  negligently  omitted 
from  the  message  by  the  servants  of  the 
Western  Union.  The  action  was  instituted 
and  progressed  to  trial  against  both  com- 
panies, but,  after  the  testimony  was  all  In, 
the  court  gave  a  peremptory  Instruction  to 
the  Jury  to  return  a  verdict  in  favor  of  the 
railway  company.  Will  Rountree,  the  per- 
son originally  named  In  the  message,  resided 
at  Nashville,  and  was  closely  related  by 
marriage  to  Bacon,  the  sender  of  the  message. 
The  message  reached  Nashville  at  5:30  p.  m. 
on  April  27th;  but,  as  it  contained  no  direc- 
tions concerning  delivery,  and  the  operator 
at  that  place  had  no  information  concerning 
the  means  of  delivering  it  through  Will  Roun- 
tree, he  resorted  to  the  only  method  at  liia 
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command  In  mailing  It  to  Mrs.  Sbofner  at 
Corinth,  and,  as  there  was  no  mail  until  two 
days  later  on  Mmiday,  April  29tb,  tbe  message 
did  not  reach  her  until  that  day,  which  was 
too  late  for  her  to  attend  the  funeral  of  her 
mother,  who  died  on  Sunday,  April  28th,  at 
Rule,  and  was  buried  on  Tuesday,  April  30th, 
at  Abilene,  Tex.  Tbe  erldence  tends  to  show 
that,  if  tbe  omitted  words  had  remained  In 
the  message,  it  would  have  been  delivered  to 
Rountree  Saturday  evening,  that  he  would 
have  sent  it  out  to  plaintiff  the  same  even- 
ing, and  that  the  latter  could  and  would  have 
attended  the  funeral  of  her  mother.  The  evi- 
dence shows  that.  If  she  had  received  the 
message  in  time,  she  could  have  left  Nash- 
ville at  8:30  a.  m.  on  Sunday,  April  28th, 
and  by  ordinary  railroad  travel  reached 
Abilene  at  4:27  p.  m.  on  April  29th,  which 
would  have  been  17  hours  before  tbe  funeral. 
The  Jury  returned  a  verdict  in  favor  of  the 
plaintifr  against  the  Western  Union  Tele- 
graph Company,  assessing  the  damages  at 
$500,  and  said  defendant  appealed. 

Misjoinder  of  the  two  defendants  In  one  ac- 
tion is  assigned  as  error;  the  court  having 
overruled  a  motion  to  strike  out  the  name 
of  one  of  the  defendants  on  the  ground  that 
the  complaint  did  n6t  state  a  case  of  Joint 
liability.  This  motion  should  have  been  sus- 
tained; but,  as  separate  actions'  against  the 
two  defendants  could  have  been  consolidated 
and  tried  together,  pursuant  to  tbe  statute 
(Act  May  11,  1905,  p.  798,  No.  839),  author- 
izing the  consolidation  of  "causes  of  action 
of  like  nature  or  relative  to  the  same  ques- 
tion," no  prejudice  resulted  from  the  ruling. 
Mahoney  v.  Roberts  (Ark.)  110  S.  W.  225. 

It  Is  earnestly  insisted  that  plaintiff  has 
failed  to  make  out  a  case  for  damages,  be- 
cause it  is  too  uncertain  whether  or  not 
Rountree  would  have  promptly  sent  the  mes- 
sage out  to  plaintiff  at  Corinth  if  it  had  been 
delivered  to  him  In  time,  or  whether  she 
would  have  gone  to  her  mother's  funeral  if 
she  had  received  the  message  in  time,  or 
whether  the  train  ran  on  schedule  time  be- 
tween Nashville,  Ark.,  and  Abilene,  Tex.,  on 
the  occasion  named.  The  Jury  had  before 
them  the  positive  assertions  of  plaintiff  and 
Rountree  that  the  message  would  have  been 


delivered  in  time,  and  that  plaintiff  would 
have  attended  her  mother's  funeral  but  for 
the  negligence  of  the  defendant  There  is 
nothing  in  the  circumstances  of  the  case  to 
contradict  them,  and  the  Jury  were  warranted 
In  finding  that  the  statements  were  true. 
Proof  that,  according  to  the  train  schedules, 
plaintiff  could  have  left  Nashville  at  8:30 
Sunday  morning  and  reached  AbUene  at 
4:27  Monday  afternoon,  made  out  a  prima 
facie  case  sufficient  to  warrant  a  finding  by 
the  Jury  that  she  could  have  reached  there 
in  time  for  the  funeral.  It  was  not  a  ques- 
tion of  presumption,  but  one  of  proof,  and 
the  court  properly  refused  to  give  any  In- 
struction as  to  a  presumption  either  way 
about  trains  running  mi  schedule  time.  Of 
course,  there  might  have  been  washouts  or 
wrecks  which  hindered  the  running  of  trains 
so  that  plaintiff  could  not  have  reached 
Abilene  until  after  the  funeral;  but  those 
are  unusual  things  which  need  not  be  nega- 
tived In  the  evidence.  Plaintiff  might,  In 
driving  from  Corinth  to  Nashville,  have  en- 
countered a  swollen  water  course  which  pre- 
vented passage,  or  her  horse  might  have  run 
away  and  crippled  her,  so  that  she  could 
not  travel,  but  those  were  contingencies  more 
or  less  remote  which  it  was  not  necessary 
to  negative. 

It  is  also  contended  that,  as  the  telegram 
did  not  mention  the  place  of  burial,  the  de- 
lay in  delivery  could  not  have  prevented 
plaintiff  from  going  to  Abilene,  and  that  de- 
fendant is  not  liable  for  tbe  alleged  mental 
anguish  caused  by  the  negligent  omission 
of  the  words  from  the  message.  Mrs.  Shof- 
ner  testified  that  her  mother  lived  at  Abilene, 
and  she  knew  that  the  burial  would  be  at 
that  place  and  she  would  have  gone  there, 
notwithstanding  the  fact  that  her  mother 
was  sick  at  Rule.  The  message  on  its  face 
related  to  sickness  and  death,  and  was  suffi- 
cient to  charge  the  telegraph  company  with 
notice  of  damages  which  might  result  from 
negligence  In  handling  it. 

Ttiere  are  other  assignments  of  error  which 
are  not  deemed  of  sufficient  importance  to 
discuss.  Tbe  case  was  fairly  tried,  and  tbe 
evidence  sustains  the  verdict 

Affirmed. 
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COLE  T.   NORTH  AMERICAN   LEAD   CO. 
(St.  Louis  Court  of  Appeals.    Missouri.    March 


Lppeais. 
1,  1908.) 


8 

1.  Master  and  Sebvart— Injubt  to  Skevani 
— Neolioehce. 

That  near  a  planing  machine  were  some 
shavings  on  the  floor  on  a  bloclc  of  wood  in 
which  the  operator  stepped,  throwing  him  off  his 
balance,  causing  his  band  to  get  in  the  iiniTes 
of  the  machine,  was  not  actionable  negligence. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  179-205.] 

2.  Same  —  GuABDiNG    Machinebt  —  "Shait- 

INO." 

The  knives  of  a  planing  machine,  set  in  a 
rotating  cylinder  or  axle,  are  not  shafting,  with- 
in Rev.  St.  1899,  I  6433  (Ann.  St.  1906,  p. 
3217).  requiring  "the  belting,  shafting,  gearing 
and  drums"  in  manufacturing  establistiments, 
when  so  placed  as  to  be  dangerous  to  employ^, 
to  be  guarded  when  possible;  the  connection 
showing  that  the  statute  is  intended  to  apply, 
not  to  tools  proper,  but  to  mecliauical  devices 
by  which  the  tools  are  operated,  and  section 
41G0  requiring  all  words  used  in  a  law,  except 
technical  ones,  to  be  given  their  usual  sense,  and 
technical  words  to  be  given  their  import  as  used 
by  experts. 

3.  Same— CoNTBiBUTOBT  Negligence. 

The  operator  of  a  planing  machine,  who 
started  it  up,  then  raited  some  shavings  from 
nnder  it  with  his  left  hand,  with  the  other  not 
far  from  the  planer  knives,  and,  rising  from  his 
stooping  position,  stepped  on  a  block  of  wood 
covered  with  shavings,  which  turned,  throwing 
him  off  his  balance,  and  his  right  hand  against 
the  knives,  was  not  guilty  of  negligence  as  mat- 
ter of  law. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S$  1084-1132.] 

4.  Words  and  Phbases— "SnArr." 

The  word  "shaft"  is  defined  as  an  axle, 
mandrel,  arbor,  or  other  long  and  usually  cylin- 
drical bar,  especially  if  rotating,  and  subject  to 
torsional  stress ;   a  lengthy  shafting. 

Appeal  from  Circuit  CoDrt,  Madison  Coun- 
ty ;  Chas.  A.  Killlan,  Judge. 

Action  by  one  Cole  against  the  North 
American  I^ad  Company.  Judgment  for  de- 
fendant. Plalntlft  appeals.  Affirmed  and  cer- 
tified to  th'e  Supreme  Court. 

B.  H.  Boyer  and  Jerry  B.  Burks,  for  ap- 
pellant. E.  D.  Anthony  and  J.  F.  Lee,  for 
resiKindent. 

GOODE,  J.  This  plaintiff  lost  part  of  his 
right  hand  In  consequence  of  its  slipping 
against  the  knives  of  a  planing  machine  In 
defendant's  factory,  and  Instituted  this  ac- 
tion for  damages.  The  machine  consisted  of 
11  metallic  table,  with  a  smooth  surface.  The 
table,  which  was  about  a  foot  In  width,  was 
divided  into  two  sections ;  the  section  In  front 
of  the  knives  being  adjustable  at  different 
heights.  Between  the  two  sections  were  the 
planing  knives.  They  were  set  In  a  metallic 
cylinder  or  axle  which  rotated  rapidly.  In 
planing,  the  operator  would  lower  the  adjust- 
able table  so  the  surface  of  the  board  to  be 
planed  would  be  cut  to  the  proper  depth,  and 
would  then  slide  the  board  against  and  over 
the  knives,  passing  It  over  the  stationary  end 
of  the  table  behind  the  knives.  The  pedestal 
on  which  the  table  was  placed  had  two  open- 
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Ings  In  the  side  under  the  table  and  near  the 
floor.  Shavings  would  fall  into  this  pedestal, 
and  either  pass  out  at  the  opening  or  be 
raked  out  by  the  operator.  If  allowed  to 
remain  in  the  pedestal,  they  would  choke  the 
machine.  The  shaft  or  axle  on  which  the 
knives  were  fixed  was  run  by  a  belt  leading 
to  a  shaft  In  the  fioor  of  the  shop,  which 
shaft  was,  In  turn,  connected  with  a  belt  run- 
ning on  a  countershaft  near  the  celling.  All 
the  machinery  in  the  room  was  operated  by 
power  transmitted  from  the  engine  room  by 
shafting.  This  plalntltr,  in  obedience  to  an 
order  from  his  foreman,  undertook  to  plane 
a  piece  of  timber.  At  the  time  the  planing 
machine  was  idle,  but  plaintiff  adjusted  the 
belting  so  as  to  set  it  in  motion.  After  it 
had  started,  he  atoiqted  to  rake  some  shav- 
ings from  the  pedestal  with  his  left  hand, 
having  bis  right  hand  not  far  from  the 
knives  at  the  time.  As  he  raised  from  his 
stooping  posture,  he  stepped  on  a  block  of 
wood  lying  on  the  floor  and  covered  with 
shavings.  The  block  turned,  throwing  plain- 
tiff off  his  balance  and  his  right  hand  against 
the  knives  of  the  planer,  which  lopped  off  a 
portion  of  three  of  his  fingers  and  his  thumb. 
At  the  conclusion  of  the  testimony  the  court 
directed  a  verdict  for  defendant,  and  plain- 
tiff appealed. 

A  careful  study  of  the  pleadings  and  evi- 
dence has  satisfied  as  there  is  only  one  ques- 
tion of  doubt  raised  on  the  appeal ;  that  is, 
whether  or  not  the  planing  machine  ought 
to  have  been  guarded  in  obedience  to  the 
statute,  which  says:  "The  belting,  shafting, 
gearing  and  drums,  in  all  manufacturing, 
mechanical  and  other  establishments  in  this 
state,  when  so  placed  as  to  be  dangerous  to 
persons  employed  therein  or  thereabout  while 
engaged  In  their  ordinary  duties,  shall  be 
safely  and  securely  guarded  when  possible; 
if  not  possible,  then  notice  of  its  danger  shall 
be  conspicuously  posted  in  such  establish- 
ments." Rev.  St  1899,  S  6433  (Ann.  St.  1906, 
p.  3217).  The  petition  avers  it  was  possible 
at  all  times  to  securely  guard  the  planing 
machine  and  knives  and  thereby  make  them 
safe,  and  asks  damages  for  failure  to  guard 
them,  and  does  not  count  on  negligence  in 
not  posting  notices  that  the  knives  were  un- 
guarded on  the  theory  that  it  was  impossible 
to  guard  them.  Other  assignments  of  neg- 
ligence are  contained  in  the  petition,  based 
on  the  failure  of  defendant  to  guard  belts, 
pulleys,  and  other  shafting  in  the  room,  and 
on  allowing  debris  and  shavings  to  accumu- 
late on  the  floor  of  the  room ;  but  we  are 
satisfied  no  case  was  made  on  those  facts. 
Omission  to  guard  other  portions  of  the  ma- 
chinery was  not  the  proximate  cause  of  the 
accident,  and  the  circumstance  that  some 
shavings  were  on  the  floor  was  not  action- 
able negligence.  Unless  the  defendant  was 
remiss  in  omitting  to  guard  the  knives  of 
the  planer,  the  case  must  be  classed  as  an 
accidental  casualty  for  which  the  defendant 
is    not    responsible.      Plaintiff    testified    the 
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knives  conld  have  been  guarded  without  in- 
terfering wltli  the  use  of  tlie  planer,  and 
undertook  to  state  Iiow  this  could  tiave  been 
done.  It  is  far  from  clear  to  onr  minds  that 
it  could  have  been ;  but  perhaps  the  question 
would  be  for  the  Jury  if  the  machine  falls 
within  the  scope  of  the  statute.  The  lower 
court  held  the  statute  "did  not  apply  to  work- 
ing parts  of  the  machine,  but  only  to  the 
parts  used  In  transmitting  power — gearing, 
pulleys,  shafting  and  drums" ;  that  it  cover- 
ed only  parts  of  machinery  used  "to  transmit 
power  to  the  working  parts — belts,  shafts, 
pulleys,  and  cogwheels."  In  Millsap  v.  Beggs, 
122  Mo.  App.  1,  97  S.  W.  956,  a  machine  pre- 
cisely like  the  one  by  which  plalntlCF  was 
hurt,  as  far  as  we  are  able  to  determine  from 
the  description  in  the  opinion,  was  held  to 
come  within  the  statute.  The  court  said, 
after  describing  the  planer:  "We  conclude 
tliat  this  horizontal  instmment  with  the 
knives  fastened  thereon  was  'shafting'  in  the 
sense  and  meaning  of  the  statute.  We  think 
It  wholly  unlike  the  machine  described  in 
Smith  V.  Forrester  Box  Co.,  198  Mo.  715,  92 
S.  W.  394,  and  that  the  case  is  not  applica- 
ble." If  the  statute  required  the  machine 
in  question  to  be  guarded,  it  is  t>ecau8e  it 
was  "shafting"  within  the  meaning  of  that 
word  as  used  in  tlie  statute.  "Shafting"  is 
defined  in  the  Standard  Dictionary  as  fol- 
lows: "A  system  of  stout  rods  or  shafts, 
usually  cylindrical,  mounted  in  bearings  and 
serving  to  carry  pulleys,  gear  wheels,  or  the 
like,  for  communicating  power,  as  from  a  mo- 
tor to  machines."  Webster  defines  the  word 
as  meaning  "a  system  of  connecting  shafts 
for  communicating  motion."  Shafting  ap- 
pears to  have  a  different  meaning  in  mechan- 
ics from  "shaft,"  which  is  defined  in  the 
Standard  Dictionary  as  "an  axle,  mandrel, 
arbor,  or  other  long  and  usually  cylindrical 
bar,  especially  if  rotating,  and  subject  to 
torsional  stress,  as  a  steamer  shaft,  a  fly- 
wheel shaft"  It  is  also  defined  in  tlie  same 
work  as  "a  lengthy  shafting."  It  may  be 
said  the  metal  cylinder  in  which  the  knives 
were  set  was  a  shaft  without  outraging  the 
meaning  of  the  term.  So  it  might  be  said 
they  were  set  in  an  axle  or  on  a  rod.  A  saw 
rotating  on  an  axle  is  in  a  certain  sense  set 
on  a  shaft  or  shafting ;  and  perhaps  the  same 
may  be  said  of  other  tools.  The  point  is 
whether  the  word  "shafting"  In  the  statute 
includes  such  a  meaning.  The  connection  in 
which  the  word  is  used,  along  with  belting, 
gearing,  and  drums,  Indicates  the  statute  is 
intended  to  apply,  not  to  tools  proper,  but 
to  mechanical  devices  by  which  the  tools  are 
operated;  that  is,  by  which  power  is  trans- 
mitted to  them  to  rotate  them  or  impart 
other  motion  to  them.  In  Smith  v.  Forrester 
Box  Co.,  193  Mo.  715,  92  S.  W.  894,  it  ap- 
peared the  plaintiff  was  Injured  while  work- 
ing with  a  planing  machine,  but  his  injury 
resulted  from  his  band  being  caught  between 
two  rollers  in  the  rear  of  the  planing  knives 
over  which  the  planed  boards  ran.    The  Su- 


preme Court  held  those  rollers  were  not 
"shafting"  witliln  the  sense  of  the  statute, 
and  the  proprietor  was  not  required  to  guard 
them.  We  are  mindful  of  the  fact  that  this 
statute  is  remedial,  and  ought  to  be  liberal- 
ly construed  to  realize  the  purpose  of  the 
Legislature.  Lore  v.  Mfg.  Co.,  160  Mo.  608, 
61  S.  W.  678.  But  it  cannot  be  extended  be- 
yond the  meaning  its  words  will  bear.  It 
looks  to  us  like  the  planing  knives,  though 
Bet  in  a  shaft  or  axle,  were  in  substance  a 
tool,  and  not  sliafting,  and  hence  not  covered 
by  the  statute.  The  statutes  require  all 
words  used  in  a  law,  except  technical  ones, 
to  be  given  their  usual  sense,  and  tedmlcal 
words  to  be  given  their  Import  as  used  by 
experts.  Rev.  St  1899,  i  4160  (Ann.  St  1906, 
p.  2252).  No  layman  would  descril)e  the  plan- 
er as  "shafting,"  and  according  to  the  dic- 
tionaries the  word  "shafting"  technically 
used  does  not  include  in  its  meaning  a  planer 
like  the  one  in  question. 

It  is  contended  for  defendant  that  plain- 
tiff was  guilty  of  negligence  contributing  to 
his  injury,  and  hence  was  not  entitled  to  re- 
cover, even  if  the  statute  was  violated.  We 
find  no  evidence  in  the  record  which  would 
Justify  a  court  in  holding  he  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 
The  case  turned  on  whether  or  not  the  de- 
fendant failed  to  comply  with  its  statutory 
duty. 

We  hold  it  did  not,  and  aflirm  the  Judg- 
ment; but,  as  we  deem  our  decision  In  con- 
flict with  that  of  the  Kansas  City  Court 
of  Appeals  in  Millsap  v.  Beggs,  supra,  we 
certify  the  cause  to  the  Supreme  Court  for 
final  decision.    It  is  so  ordered.    All  concur. 


TBNNBNT  v.  UNION  CENT.  LIFE  INS.  CO. 

(St.  Louis  Court  of  Appeals.     Missonri.     July 

18,  1908.) 

1.  Insurance— Life  Insubance— Statutes  as 
PABT  or  THE  Contbact. 

Rev.  St  1899,  !  7896  (Ann.  St  1906,  p. 
3750),  declaring  when  suicide  shall  and  shall  not 
be  a  defense  in  an  action  on  a  life  policy,  is  a 
part  of  a  Missonri  contract  of  insurance. 

2.  Pledges  —  Construction   of  Contract  — 
What  Law  Governs. 

The  lex  loci  contractus  is  a  part  of  a  con- 
tract for  the  loan  of  money  and  the  pledge  of 
property  as  security  therefor. 

[Ed.  Note.— For  cases  in  iK>int,  see  Cent  Dig. 
vol.  40,  Pledges,  g  2.] 

3.  Save. 

A  loan  from  a  foreign  insurance  company 
was  negotiated  at  Its  home  office  in  Ohio.  The 
note  containing  the  contract  of  pledge  was  dated 
at  Ohio  and  made  payable  there,  but  was  sign- 
ed in  Missouri.  The  acceptance  by  the  company 
completing  the  bargain  was  made  at  its  home 
office.  Held,  that  the  contract  was  an  Ohio  con- 
tract, and  the  rights  of  the  parties  mast  be  de- 
termined by  the  laws  of  that  state. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Pledges,  {  2.] 

4.  Evidence— Pbesdmi'tions— Laws  of  Oth- 
er States. 

In  the  absence  of  any  proof,  the  courts  nf  9 
state  having  a  common-law  origin  will  presume 
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that  the  law  of  a  sister  state  having  a  com- 
mon-law origin  ia  the  same  as  the  law  of  the 
forum. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  BMdence,  {  101.] 

5.  CouBTS— RnuES  OF  Decision — Pbeoedents 
—Common  Law. 

Where  a  decision  turns  on  the  constrnction 
■of  the  common  law  of  a  sister  state,  the  conrt 
will  follow  its  own  precedents  in  expounding  the 
rules  applicable  to  a  particular  transaction; 

fd.  Nota.— For  cases  in  point,  see  Cent.  Dig. 
13,  Courts,  fi  322.] 

6.  Pledgks— Sale  bt  Pledgee— Validity. 

A  contract  of  pledge,  which  authorizes  the 
sale  of  the  security  without  notice,  at  public  or 
private  sale,  on  default  in  payment,  does  not  au- 
thorize a  public  sale  without  public  notice, 
though  it  dispenses  with  notice  to  the  pledgor, 
and  a  public  sale  without  public  notice  is  in- 
valid. 

TEd.  Note.— For  cnses  in  point,  see  Cent  Dig. 
VOL  40,  Pledges,  {  17a] 

7.  Same— PossEasioN  bt  Fucdoek  Aiteb  In- 

VAUD   SAI.K. 

Where  the  pledge  remains  in  the  possession 
of  the  pledgee  after  an  invalid  sale,  be  contin- 
uea  to  hold  it  as  a  pledge,  subject  to  the  rights 
of  the  pledgor  as  before  the  sale. 

8.  Same— Action  to  Redeem— Adbquaot  or 
Leoax,  Remedy. 

A  suit  in  equity  to  redeem  a  pledge  after 
an  illegal  sale  is  not  maintainable,  the  remedy 
at  law  by  an  action  for  conversion  being  ade- 
quate. 

9.  Same. 

Where,  notwithstanding  the  payment  of  the 
debt  secured  by  a  pledge  or  a  proper  tender 
thereof,  the  pledgee  continues  to  withhold  the 
pledg^  from  the  pledgor,  detinue  or  replevin,  lies 
to  reinstate  the  pledgor  in  possession. 

10.  Same. 

A  pledgee,  who  insists  that  the  indebtedness 
has  been  paid  by  the  sale  of  the  pledge,  waives 
further  tender  of  the  debt. 

11.  Same— Enforcement  of  Right  of  Action 
Pledged. 

While  the  pledgee  of  a  chose  in  action  has, 
aa  a  general  rule,  the  exclusive  right  to  enforce 
it  at  maturity,  and  the  pledgor  cannot  main- 
tain the  suit  alone,  it  is  proper  to  prosecute 
the  suit  in  the  name  of  both  the  pledgor  and 
pledgee,  so  that  all  parties  may  be  before  the 
court,  and,  their  rights  determined  by  the  judg- 
ment. 

iEid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  40,  Pledges,  S   191-] 

12.  Assignments— Actions  by  Assignee. 

While  at  conmion  law  the  assignee  of  a 
chose  in  action  could  sue  thereon  only  in  the 
name  of  his  assignor,  and  while  in  the  courts  of 
equity  the  assignee,  being  the  real  party  in  in- 
tetest,  could  maintain  a  suit  in  his  own  name, 
the  assignee  under  the  Code  (Itev.  St.  1899,  §§ 
.539,  540  [Ann.  St.  1906,  pp.  574,  575]),  abolish- 
ing forms  of  action,  and  requiring  that  the  par- 
ty in  interest  shall  prosecute,  may  bring  an  ac- 
tion at  law  in  his  own  name. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments,  §§  200-203.] 

18.  Pledges— "CONTBAOT  of  Pledge"— Na- 
ture. 

A  "contract  of  pledge"  is  a  legal  obligation, 
made  by  the  deposit  with  the  pledgee  of  per- 
sonalty as  security  for  a  debt  or  other  engage- 
ment, with  an  implied  power  of  sale  on  default, 
the  pledgor  retaining  the  general  ownership, 
subject  to  the  lien  of  the  pledgee. 

[Ed.  Note.— For  cases  in  iwint,  see  Cent.  Dig. 
vol.  40,  Pledges,  J  1. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5412-5410 ;    vol.  8,  p.  7756.] 


14.  Same— Action  by  Pledgok. 

The  assignor  of  an  obligation  or  lien  as  8«^ 
curity,  if  he  has  an  interest  in  it  may  sue  to  en- 
force it,  but  the  assignee  is  a  necessary  party. 

15.  Same. 

A  beneficiary  in  a  life  policy,  pledged  to 
the  insurer  to  secure  a  loan,  may,  on  an  in- 
valid sale  by  the  insurer,  on  default  in  payment 
of  the  loan,  and  after  the  death  of  insured,  ■«« 
on  the  policy. 

16.  HtTSBAND  awd  Wife— Married  Women- 
Estoppel.  ' 

The  enabling  provisions  of  the  married  wo- 
man's statute  render  a  married  woman  sui  juris, 
and  the  doctrine  of  estoppel,  with  reject  to 
persons  other  than  her  husband,  obtains  against 
her  the  same  as  against  other  persons  not  nn.- 
der  disability. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig: 
vol.  26,  Husband  and  Wife,  H  282-284.]. 

17.  Estoppel— Estoppel  in  Pais— Grscndbl 
The  ground  on  which  an  estoppel  in  paia, 

in  the  nature  of  acquiescence  by  silence,  pro- 
ceeds, is  fraud,  actual  or  constructive,  on  the 
part  of  the  person  sought  to  be  estopped. 
1&  Same. 

A  debtor  may  lose  his  right  to  question  the 
sale  of  his  collateral  by  aoquiescine  therein  for 
an  unreasonable  time,  with  knowledge  of  the 
material  facts,  especially  when  daring  such  peri- 
od the  securi^  has  greatly  increased  by  valne. 

19.  Same. 

Estoppel  by  acquiescence  in  silence  is- 
founded  on  knowledge  and  assent;  and,  unless 
the  party  against  whom  the  estoppel  is  invoked' 
knew  all  the  material  facts,  there  is  no  eetoppeL 
[Ed.  Note.— For  cases  in  point  see  Cent  Dis. 
vol.  19,  Estoppel,  {!  128-135.] 

20.  Same. 

Insured  and  beneficiary  in  a  life  policy,  be- 
ing man  and  wife,  pledged  it  to  the  insurer  to 
secure  a  loan.  Insured  and  beneficiary  signed 
the  note  containing  the  contract  of  pledge,, 
which  permitted  insurer  on  default  to  sell,  with- 
out notice,  at  public  or  private  sale.  The  insui>- 
er  sold  the  policy  on  default  at  public  sale  with- 
out public  notice.  The  beneficiary  had  no  per- 
sonal information  that  the  policy  was  to  be  or 
was  sold,  and  did  nothing  to  enconrage  the  in- 
surer to  believe  that  she  acquiesced  in  the  sale. 
Held,  that  she  was  not  estopped  to  assert  her 
rights  in  the  policy,  based  on  the  invalidity  of 
the  sale. 

[Ed.  Note.— For  cases  in  iicint;  see  Cent  Die. 
vol.  19,  Estoppel,  {§  128-135.] 

21.  Same. 

Insured  and  beneficiair  in  a  life  policy,  be- 
ing man  and  wife,  pledged  it  to  the  insurer  for  a 
loan.  Insured  and  l>eneficiary  signed  the  note 
containing  the  contract  of  pledge,  and  designat- 
ed insurM's  business  address  as  the  pest  offioe 
address  of  both.  Insured  received  notice  that 
the  policy  would  lie  sold  for  default  in  payment, 
and  after  the  sale  he  received  notice  thereof  and 
of  the  amount  realized,  and  acquiesced  in  the 
sale.  Held,  that  the  designation  of  the  busi- 
ness address  of  insured  as  the  address  of  both 
did  not  make  insured  his  wife's  agent  to  receive 
notice  of  the  sale  for  her,  so  as  to  charge  her 
with  knowledge  thereof  which  would  support. 
an  estoppel  by  acquiescence  against  her  to  at- 
tack the  sale. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  19,  Estoppel,  g$  128-135.] 

22.  Principal   and   Agent— Knowuedok  «r 

Agent— EFFEcrr. 

Where  insured,  in  a  life  policy  pledged  to 
insurer  for  a  loan,  was  the  agent  of  the  bene- 
ficiary, who  signed  the  note  with  him,  to  receive 
notice  of  a  sale  of  the  policy  on  defanlt,  onljr 
such  knowledge  could  be  imputed  to  the  bene- 
ficiary as  insured  possessed  as  to  a  sale. 
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23.  EsTOPPKL — Knowled&b  of  Facts. 

Where  a  pledgee's  sale  of  a  life  policy 
pledged  for  a  debt  was  invalid,  eitiier  because 
tlie  sale  was  without  public  notice,  or  because 
not  made  in  a  public  place,  mere  knowledge  by 
the  pledgor  that  the  sale  was  invalid  for  one 
reason  was  insufficient  to  estop  her  by  acqui- 
escence from  attacking  the  sale. 

[Ed.  Note. — For  cases  in  point,  gee  CSent.  Dig. 
vol.  19,  Estoppel,  §§  128-135.] 

Appeal  from  St  Louis  Circuit  Court;  D. 
D.  Fisher,  Judge. 

Action  by  May  Scott  Tennent  against  the 
Union  Central  Life  Insurance  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Reversed  and  remanded. 

Kinealy  &  Kinealy,  for  appellant  James 
L.  Mlnnis,  for  respondent. 

NORTONI,  J.  This  suit  U  on  a  policy  of 
life  insurance.  The  finding  and  Judgment 
were  for  the  defendant  in  the  circuit  court, 
and  the  plaintiff  prosecutes  an  appeal. 

The  plaintiff  and  her  husband,  the  Insured, 
Jointly  borrowed  a  sum  of  money  from  the 
defendant  insurance  company,  and  pledged 
the  policy  sued  upon  as  collateral  security 
for  the  loan.  Default  having  occurred,  under 
the  stipulations  of  the  collateral  note,^  the 
Insurance  company  sold  the  pledge  to  satis- 
fy the  Indebtedness,  became  the  purchaser 
thereof  at  the  sale,  and  canceled  the  policy. 
Thereafter  the  insured  departed  this  life,  and 
the  plaintiff,  after  offering  to  pay  the  loan 
for  which  the  policy  had  theretofore  been 
pledged  and  sold.  Instituted  this  suit  to  re- 
cover the  amount  of  the  policy,  less  the  loan, 
notwithstanding  the  pledge,  alleged  sale,  and 
cancellation  of  the  policy.  The  theory  of  the 
plaintiff's  case  Is  that  the  sale  and  conse- 
quent cancellation  of  the  policy  by  the  de- 
fendant company  was  invalid,  and  therefore 
the  policy  remains  in  the  possession  of  the 
company  as  pledgee,  subject  to  her  rights 
as  general  owner,  identically  as  it  did  prior 
to  the  alleged  sale. 

The  material  facts  out  of  which  the  con- 
troversy arises  are  as  follows:  During  the 
month  of  December,  1900,  John  H.  Tennent 
Jr.,  negotiated  an  insurance  to  the  amount 
of  $4,000  on  his  life  with  the  defendant  com- 
pany. The  policy  was  made  payable  to  his 
wife,  May  Scott  Tennent,  the  present  plain- 
tiff. The  annual  premium  was  paid  by  him 
at  the  time.  By  a  stipulation  to  that  effect 
further  premiums  of  the  same  amount  fell 
due  annually  on  the  15th  day  of  December 
of  each  year.  The  insured  paid  the  pre- 
miums which  thereafter  fell  due  on  the  15th 
day  of  December  in  the  years  1901  and  1902, 
and  gave  his  notes  for  the  premium  which 
fell  due  December  15,  1903.  These  notes 
were  outstanding  and  unpaid  on  June  25, 
1904,  at  which  date  the  Insured  and  the 
plaintiff,  his  beneficiary,  negotiated  a  loan 
from  the  defendant  company  for  $155  on  the 
security  of.  the  policy.  For  this  amount  the 
Insured  and  the  plaintiff  executed  their  Joint 
promissory  note,  dated  Cincinnati,  Ohio,  June 


25,  1904,  whereby  they  Jointly  and  severally 
promised  to  pay  to  the  order  of  the  defend- 
ant, Union  Central  Life  Insurance  Compa- 
ny, $155,  at  Its  office  in  Cincinnati,  Ohio, 
with  interest  at  8  per  cent  per  annum,  pay- 
able annually;  the  note  falling  due  on  or  be- 
fore five  years  after  its  date.  While  this 
note  was  actually  signed  by  the  parties  in 
the  city  of  St  Louis,  Mo.,  the  loan  was  nego- 
tiated with  the  insurance  company  at  Cincin- 
nati, Ohio,  and  the  note  was  finally  accepted 
and  approved  by  the  defendant  at  its  home 
office.  This  note  is  termed  a  collateral  note, 
and  it  contains  a  contract  with  respect  to 
the  collateral  pledge  of  the  insurance  policy 
to  the  defendant  as  security  for  its  payment 
Under  this  collateral  note  and  contract  plain- 
tiff and  the  Insured  agreed  to  keep  the  pre- 
miums paid  on  the  policy,  and  that  If  any 
installment  of  Interest  on  the  note,  or  any 
premium  on  the  policy,  sliould  become  due 
and  unpaid,  then  the  principal  and  accrued 
interest  on  the  note  should  Immediately  be- 
come payable,  and  for  default  In  the  pay- 
ment of  any  premium  on  the  policy,  or  other- 
wise mentioned,  the  insurance  company  was 
thereby  authorized  to  sell  the  policy,  "at 
any  time  or  place  without  notice  at  public 
or  private  sale."  The  Insurance  company 
was  further  authorized  to  become  the  pur- 
chaser of  the  pledge  at  such  sale.  If  it  so  de- 
sired, at  an  amount  not  less  than  the  amount 
of  the  indebtedness  evidenced  by  the  note; 
and  the  insurance  company  agreed  to  ac- 
count to  the  makers  of  the  note  for  any  sur- 
plus, after  satisfying  the  Indebtedness.  In 
accordance  with  the  arrangement  which  was 
consummated  by  the  loan,  the  insurance  com- 
pany applied  $119.04  of  the  amount  of  the 
loan  to  the  payment  of  the  notes  given  by 
the  insured  aa  December  15,  1908,  for  the 
premium  on  the  policy  due  on  that  date.  The 
remainder  of  the  amount  of  the  loan,  $35.96, 
was  paid  to  the  insured  and  his  wife,  the 
plaintiff,  by  draft,  and  was  employed  by 
them  for  purposes  other  than  the  payment  of 
premiums  on  the  policy  In  suit  The  pre- 
mium falling  due  December  15,  >1904,  was 
not  paid,  and,  the  insured  having  failed  to 
pay  the  same  after  demand,  the  d°efendant  In- 
surance company,  on  March  15,  1905,  mail- 
ed notices  to  both  the  insured  and  the  plain- 
tiff, who  resided  In  the  city  of  St.  Louis,  to 
the  effect  that  unless  the  premium  of  De- 
cember, 1904,  was  paid,  the  policy  would  be 
sold  at  public  sale  by  the  insurance  company 
at  its  ofilce  in  Cincinnati  as  for  default  there* 
in  and  for  the  purpose  of  satisfying  the  in- 
debtedness evidenced  by  the  note  heretofore 
mentioned.  It  appears  the  Insured  received 
this  notice.  It  also  appears  that  his  wife, 
the  plaintiff,  received  no  notice  whatever  of 
the  proposed  sale  of  the  pledge.  Afterwards 
an  agent  of  the  Insurance  company  called  up- 
on the  Insured  and  discussed  the  matter  of 
the  sale  of  the  policy,  to  be  had  on  March  31, 
1905.  The  insured  said  he  would  be  unable 
to  pay  the  premium,  and  consented  to  the 
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sale,  so  far  as  be  was  concerned.  This  con- 
versation was  with  the  insured  only,  how- 
ever. His  wife,  the  plaintiff,  bad  no  knowl- 
edge whatever  thereof.  No  public  notice  of 
the  gale  was  given.  In  accordance  with  the 
notice  theretofore  given  to  the  Insured  and 
the  plaintiff,  the  policy  was  sold  at  public 
outcry  In  the  defendant's  office  at  Cincinnati, 
Ohio,  on  the  Slst  day  of  March,  1905.  The 
treasurer  of  the  Insurance  company  acted  on 
Its  behalf  in  malclng  the  sale.  The  policy 
was  bid  in,  at  the  request  of  this  same  of- 
ficer of  the  company,  by  one  of  its  clerks  for 
an  amount  sufficient  to  satisfy  the  note,  $155. 
There  were  present  at  this  sale  the  treasur- 
er of  the  company,  who  acted  as  auctioneer, 
a  clerk  In  the  employ  of  the  company,  who 
acted  as  bidder  for  the  company,  and'  one 
other  of  the  company's  employes.  At  the 
conclusion  of  the  sale  the  policy  was  marked 
"Canceled,"  placed  In  the  flies  of  the  defendant 
company,  and  the  transaction  Involving  the 
Insurance  mentioned,  together  with  the  plain- 
tiffs Indebtedness,  was  canceled  on  the  rec- 
ords of  the  company  as  of  that  date.  Notice 
was  mailed  on  the  same  day  to  both  the  in- 
sured and  the  present  plalntifF,  rendering  an 
account  of  the  sale,  merely  stating  that  the 
policy.  No.  216,596,  Issued  to  John  H.  Ten- 
nent,  bad  been  sold  that  day,  at*  the  compa- 
ny's office.  In  accordance  with  notice  recently 
addressed  to  the  insured  and  beneficiary,  for 
the  amount  of  the  loan,  for  the  reason  of  the 
nonpayment  of  the  premium  on  the  policy 
theretofore  mentioned,  and  that  the  policy 
had  been  canceled.  This  notice  the  Insured 
received.  The  notice  mailed  to  the  plaintiff 
to  that  effect  failed  to  reach  her,  however. 
No  further  premiums  were  paid  on  the  policy, 
nor  was  anything  paid  or  tendered  on  the 
note  mentioned  until  after  the  death  of  the 
Insured.  The  insured,  John  H.  Tennent,  Jr„ 
came  to  his  death  by  an  act  of  suicide  on 
May  28,  1006,  nearly  14  months  after  the  al- 
leged sale  of  the  policy  In  pledge.  Although 
no  premium  had  been  paid  on  the  policy 
after  that  of  December  15,  1903,  which  was 
paid  out  of  the  loan  In  July,  1904,  the  policy 
was  possessed  of  a  reserve  value  amounting 
to  $244.  This  reserve  value,  computed  under 
the  rule  of  our  statute  (section  7807,  Rev.  St 
1899  [Ann.  St.  1906,  p.  3752])  for  the  pur- 
pose of  purchasing  extended  insurance,  was 
sufficient,  when  applied  as  a  single  premium 
on  temporary  Insurance  for  the  full  amount 
written  in  the  policy,  to  continue  it  In  force 
for  a  considerable  time  beyond  the  date  of 
the  insured's  death.  Plaintiff  instituted  this 
suit  by  declaring  upon  the  policy  of  insur- 
ance, and  prays  for  the  amount  thereof,  less 
the  amount  of  the  loan  and  accumulated  in- 
terest thereon.    • 

The  answer  is  one  of  confession  and  avoid- 
ance. It  admits  the  Issuance  of  the  insur- 
ance policy,  payable  to  the  plaintiff,  and  oth- 
er material  matters,  and  affirmatively  pleads 
the  facts  pertaining  to  the  loan  of  $155  there- 
on to   tlie  plaintiff   and   her   husband,   the 


pledge  of  the  policy  as  collateral  security 
therefor,  and  the  alleged  public  sale  of  the 
pledge  for  default  on  the  note,  and  the  pur- 
chase and  cancellation  of  the  policy.  Reply- 
ing to  this  affirmative  defense,  the  plaintiff 
alleges  that  the  pretended  sale  of  the  pledge 
was  Invalid  and  of  no  effect,  and  therefore 
the  policy  remained  in  full  force  in  the  de- 
fendant's possession,  aa  a  pledge  collateral 
to  the  Indebtedness  mentioned  In  the  note. 
It  is  conceded  the  policy  is  a  Missouri  con- 
tract, and  that  therefore  our  statute  (section 
7896,  Rev.  St.  1899  [Ann.  St.  190C,  p.  3750]), 
providing  substantially  that  suicide  of  the 
insured  shall  be  no  defense  to  an  action  on 
the  policy  unless  It  appears  the  Insured  con- 
templated suicide  at  the  time  of  taking  out 
the  Insurance,  controls  this  feature  of  the 
case.  That  is  to  say,  this  statute  is  parcel  of 
the  contract,  and  nothing  appears  tending  to 
prove  the  insured  contemplated  suicide  at 
the  time  of  applying  for  the  insurance. 

Plaintiff's  case  proceeds  in  affirmance  of 
the  tlieory  that  the  sale  of  the  policy  by  the 
defendant,  under  the  circumstances  stated, 
was  Invalid,  and  that  the  defendant  contin- 
ued to  hold  the  same  as  a  pledge.  This 
proposition,  of  course,  involves  the  Idea  of 
general  ownership  in  the  plaintiff  pledgor. 
To  determine  this  question  with  the  degree 
of  precision  of  which  it  is  Vortliy,  it  be- 
comes essential  to  ascertain,  first,  whether 
we  are  to  look  to  the  Missouri  or  to  the  Ohio 
law  pertaining  to  the  sale  of  pledges  for  our 
guidance.  The  solution  of  this  question  to 
some  extent  depends  upon  whether  or  not  the 
collateral  note  and  contract  of  pledge  is  a 
Missouri  or  an  Ohio  undertaking,  for  the  lex 
loci  contractus  is  essentially  parcel  of  the 
contract  The  application  for  the  ,loan  of 
$155  on  the  security  of  the  policy  was  sub- 
mitted to  the  home  office  of  the  insurance 
company  at  Cincinnati.  Although  the  col- 
lateral note  containing  the  contract  of  pledge 
was  actually  signed  in  this  state,  the  bar- 
gain respecting  the  loan  was  incomplete  un- 
til it  was  approved  and  accepted  by  the  de- 
fendant company  at  Its  office  in  Cincinnati. 
The  note  was  dated  at  Cincinnati,  and  by  its 
terms  made  payable  there.  Under  these  cir- 
cumstances the  collateral  note  is  an  Ohio 
contract  The  approval  and  acceptance  of 
the  note  in  Ohio  was  the  act  which  rendered 
the  bargain  complete.  The  rights  of  the  par-  ■ 
ties  are  therefore  to  be  determined  by  refer- 
ence to  the  law  of  that  state,  provided  the 
law  of  Ohio  in  respect  of  such  matters  is 
before  the  court  Johnston  v.  Gawtry,  83 
Mo.  339;  Id.,  11  Mo.  App.  322;  Phoenix  Mut. 
Life  Ins.  Co.  v.  Simons,  52  Mo.  App.  357;  22 
Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  1344. 
There  is  nothing  in  the  case  -indicating  what 
the  law  of  the  state  of  Ohio  may  t>e.  In  the 
absence  of  proof  on  this  question,  it  Is  gen- 
erally presumed  by  the  courts  of  one  state 
th;it  the  law  of  a  sister  state  is  the  same  as 
the  law  of  the  forum.    Flato  v.  Mulhall,  72 
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Mb.  522 ;  Warren  v.  Lusk,  16  Mo.  102 ;  John- 
ston V.  Gawtry,  83  Mo.  339;  Id.,  11  Mo.  App. 
322 ;  Lucaa  t.  Ladew,  28  Mo.  342 ;  13  Amer. 
■&  Eng.  Ency.  Law  (2d  Ed.)  lOCO.  It  is  true 
this  presumption  does  not  obtain  with  re- 
spect of  the  conunon  law  as  to  those  sister 
-states  which  we  know,  as  a  historical  fact, 
vere  peopled  by  countries  other  than  the 
-source  of  the  common  law,  and  were  subject 
to  organized  and  civilized  communities  em- 
anating from  jurisdictions  other  than  those 
in  which  the  common  law  obtained.  Clark 
Y.  Barnes,  58  Mio.  App.  667 ;  Bain  y.  Arnold, 
33  Mo.  App.  631;  Fiato  v.  Mulhall,  72  Mo. 
S22;  Sloan  v.  Torry,  78  Mo.  623;  13  Amer. 
&  Eng.  Ency.  Law  (2d  Ed.)  1062,  1063;  6 
Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  280,  281. 
However  this  may  be,  the.  presumption  does 
obtain  with  respect  to  those  states  haying  a 
common  origin,  formed  from  tlie  original  col- 
onies, and  such  as  have  been  formed  from 
territory  acquired  since  the  Revolution,  which 
was  not,  at  the  time  of  Its  acquisition,  occu- 
pied by  an  organized  and  civilized  commu- 
nity. The  presumption  obtains  with  respect 
to  the  state  of  Ohio,  carved  as  it  was  out 
of  the  great  northwest  territory,  which,  at 
the  time  of  acquisition,  was  not  under  the 
jurisdiction  of  an  organized,  civilized  com- 
munity other  tlian  the  United  States  or  Eng- 
land. Kratz  V.  Preston,  52  Mo.  App.  251; 
Holl  V.  St.  L.  &  Colo.  Smelt.  Co.,  52  Mo. 
App.  60;  Amer.  Oak  Leather  Co.  v.  Wyeth 
Hdw.,  etc.,  Co.,  57  Mo.  App.  297 ;  6  Amfir.  & 
Eng.  Ency.  Law  (2d  Ed.)  280.  The  reason- 
ing of  the  law  proceeds  upon  the  theory  that 
civilization  and  government  were  transplant- 
ed to  and  established  In  this  territory  by 
former  residents  of  those  states  In  which 
the  common  law  obtained,  and  therefore  they 
are  presumed  to  have  carried  to  the  new 
country  the  common  law,  its  principles  and 
traditions,  and  Incorporated  them  Into  the 
Constitutions  and  the  early  institutions  of 
the  state  government.  13  Amer.  &  Eng. 
Ency.  Law  (2d  Ed.)  1060,  1063;  6  Amer.  & 
Eng.  Ency.  Law  (2d  Ed.)  280;  Savage  v. 
O'Neii,  44  N.  Y.  208;  Norris  v.  Harris,  15 
Cal.  226;  Johnston  v.  Gawtry,  83  Mo.  339: 
Id.,  11  Mo.  App.  3^;  Warren  v.  Lusk,  16 
Mo.  102. 

It  therefore  appears  the  matter  under  ad- 
visement Is  to  be  disposed  of  lu  accordance 
with  the  principles  of  the  common  law,  which 
obtains  alike  in  Otflo  and  Missouri.  In  such 
circumstances,  when  the  decision  turns  upon 
the  construction  of  the  common  law  of  a  sis- 
ter state,  the  court  will  follow  its  own  prece- 
dents in  expounding  the  rules  applicable  to  a 
particular  transaction.  St.  Nicholas  Bank  v. 
State  Natl.  Bank,  128  N.  Y.  26.  27  N.  E.  849, 
13  L.  R.  A.  241;  Ray  v.  Western  Pa.  Natl. 
Gas  Co.,  138  Pa.  576,  20  Atl.  1065,  12  L.  R.  A. 
290,  21  Am.  St  Rep.  922;  6  Amer.  &  Eng. 
Ency.  Law  (2d  Ed.)  283. 

The  common  law  pertaining  to  the  sale  of 
pledges,  under  circumstances  very  much  re- 
sembling the  case  is  Judgment,  has  been  ful- 


ly declared  by  the  court  of  last  resort  in  this 
state.  These  adjudications  control  the  solu- 
tion of  the  question  now  presented.  The  col- 
lateral note  stipulated  that  the  policy  might 
be  sold  for  any  one  of  the  several  defaults 
therein  mentioned,  at  any  time  or  place,  and 
without  notice,  at  either  public  or  private 
sale.  The  sale  relied  upon  by  the  Insurance 
company  In  this  case  Is  asserted  to  have 
been  a  public  sale.  In  other  words,  It  Is  not 
claimed  that  the  pledge  was  sold  under  the 
provisions  of  the  contract  authorizing  a  pri- 
vate sale.  The  fact  Is  the  policy  was  sold 
at  auction  by  the  treasurer  of  the  company, 
in  the  company's  office  at  Cincinnati,  and  no 
public  notice  whatever  was  given  of  the  in- 
tended sale.  Now  the  very  Idea  of  a  public 
sale  Involves,  of  course,  notice  thereof  to  the 
public,  to  the  end  that  the  public  shall  be  In- 
vited as  bidders,  and,  further,  that  the  sale 
shall  be  had  in  a  public  place,  to  which  the 
public,  one  and  all,  may  resort  for  the  pur- 
pose. Our  Supreme  Court  construed  a  pledge 
contract,  containing  a  provision  authorizing 
a  public  sale  without  notice,  to  mean  that 
such  provision,  with  respect  to  a  public  sale, 
dispenses  with  notice  to  the  pledgor  only,  and 
did  not  authorize  the  sale  of  the  pledge 
without  full  public  notice  to  that  effect 
Laclede  Natl.  Bank  v.  Richardson,  156  Mo. 
270,  66  S.  W.  1117,  79  Am.  St  Rep.  528; 
Hagan  v.  Cont  Natl.  Bank,  182  Mo.  319,  81 
S.  W.  171.  And  likewise,  in  a  case  where  a 
contract  authorized  the  pledgee  to  sell  cer- 
tain stocks  held  by  it  in  pledge  at  any  place, 
the  same  court  declared  the  sale,  which  was 
alleged  to  have  been  a  public  sale,  had  in  the 
Merchants'  Exchange,  to  which  only  mem- 
bers were  admitted,  to  be  Invalid,  for  the 
reason  it  was  not  had  in  a  public  place.  Ha- 
gan V.  Cont  Natl.  Bank,  182  Mo.  319,  81  S. 
W.  171.  In  view  of  these  two  established 
propositions  in  our  law  the  alleged  public  sale 
of  the  insurance  policy  at  the  company's  pri- 
vate office,  and  without  public  notice,  was  in- 
valid, and  therefore  the  policy  remained,  at 
the  time  of  the  institution  of  this  suit,  in 
the  hands  of  the  pledgee  as  a  pledge,  to 
which  the  plalntitF  sustained  the  relation  of 
pledgor,  and  in  whom  resided  the  general 
ownership  of  the  policy;  for  it  is  generally 
true  where  the  pledge  remains  In  the  posses- 
sion of  the  pledgee  after  an  invalid  sale,  he 
continues  to  hold  it  as  a  pledge,  subject  to 
all  of  the  rights  of  the  pledgor  identically 
as  before  the  Invalid  sale.  Hagan  v.  Cont. 
Natl.  Bank,  182  Mo.  319-343,  81  S.  W.  171 : 
22  Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  802; 
Jones  on  Fledges  (2d  Ed.)  §  741;  Schaaf  v. 
Fries,  90  Mo.  App.  Ill;  Sharpe  v.  Nat 
Bank,  87  Ala.  644,  7  South.  106. 

It  is  urged  that,  although  the  sale  was  In- 
valid and  the  policy  remains  in  the  posses- 
sion of  the  defendant  as  a  pledge,  this  suit 
cannot  be  maintained  on  the  policy.  There 
is  no  doubt  a  suit  in  equity,  looking  to  the 
redemption  of  the  pledge,  could  not  be  main- 
tained in  these  circumstances,  for  the  reason 
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the  law  furnishes  adequate  redress.  Nelson 
V.  Owen,  113  Ala.  372-376,  21  South.  75; 
Jones  on  Pledges  and  Collateral  Security  (2d 
Ed.)  {  556 ;  16  Ency.  PI.  &  Pr.  645,  G46 ;  22 
Amer.  &  £^.  Ency.  Law  (2d  Ed.)  882.  The 
remedy  available,  and  usually  employed, 
where  the  pledgee  has  destroyed  or  convert- 
ed the  pledge  to  his  own  use,  Is  trover  as  for 
conversion.  16  Ency.  PI.  &  Pr.  645-648. 
Jones  on  Pledges  (2d  Ed.)  §i  556-561 ;  South- 
worth  Co.  V.  Lamb,  82  Mo.  242;  Schaaf  v. 
Pries,  90  Mo.  App.  111.  And  where,  notwith- 
standing the  payment-  of  the  debt  or  a  prop- 
er tender  thereof,  the  pledgee  continues  to 
withhold  the  pledge  from  the  pledgor,  deti- 
nue or  replevin  will  lie  to  the  end  of  rein- 
stating the  pledgor  in  possession.  16  Ency. 
Fl.  &  Pr.  649;  Nelson  v.  Owen,  113  Ala. 
372,  21  South.  75;  Miles  v.  Walther,  3  Mo. 
App.  96;  Schaaf  v.  Fries,  90  Mo.  App.  111. 
There  is  authority  for  the  proposition  that, 
even  though  the  Instrument  or  obligation 
pledged  Is  an  obligation  of  the  pledgee,  with 
the  general  property  residing  In  the  pledgor, 
as  in  the  case  of  bank  bills  issued  by  a  bank, 
and  afterwards  pledged  to  it,  as  collateral 
for  a  loan,  trover  will  lie  against  the  bank, 
and  in  favor  of  the  pledgor,  for  their  value 
In  case  of  conversion.  Jones  on  Pledges  (2d 
Ed.)  i  562;  Abrahams  v.  Southwest  R.  R. 
Bank,  1  S.  0.  441,  7  Am.  Rep.  33.  But  the 
form  of  action  here  employed  Is  neither  that 
of  trover  as  for  conversion,  seeking  to  re- 
cover the  value  of  the  pledge,  nor  tiiaf  of 
replevin,  seeking  to  acquire  possession  of  the 
pledge  itself.  This  suit  is  by  the  pledgor, 
and  against  the  pledgee,  who  occupies  the 
dual  relation  of  pledgee  and  debtor  to  the 
pledgor,  in  virtue  of  the  obligation  contained 
in  the  instrument  In  pawn.  The  precise 
question  for  decision  is,  can  the  pledgor  in 
these  circumstances  maintain  a  suit  against 
the  pledgee,  on  Its  obligation  contained  In  the 
instrument  pledged?  Learned  counsel  argues 
that  to  say  a  person  can  pledge  an  undertak- 
ing as  security  for  a  debt,  and  at  the  same 
time  retain  power  to  enforce  the  undertak- 
ing during  the  life  of  the  pledge,  Involves  a 
contradiction.  To  sustain  the  proposition  it 
Is  insisted  that  the  security  derived  from  the 
pledge  arises  from  two  circumstances :  First, 
the  pledgor  has  no  power  to  resume  posses- 
sion of  the  article,  or  enforce  the  undertak- 
ing pledged  until  the  debt  is  paid ;  and,  sec- 
ond, the  pledgee  has  power  or  the  right  to 
sell  upon  default.  It  is  said,  if  the  pledgor 
had  the  power  to  resume  possession  or  en- 
force the  obligation  of  the  pledge  before  pay- 
ment of  the  debt,  the  security  sought  to  be 
vouchsafed  by  the  contract  of  pledge  would 
be  entirely  destroyed.  There  can  be  no 
doubt  this  argument  is  entirely  sound  In  re- 
spect of  pledges  generally.  It  proceeds  up- 
on the  theory  that  the  debt  for  which  the 
pledge  was  given  in  the  particular  instance 
was  neither  paid  nor  tendered.  It  is  very 
true  the  plaintiff  still  owes  the  $155  Indebt- 


edness, and  Interest  thereon,  to  the  defend- 
ant. There  was  a  sufficient  tender  of  its 
payment,  however,  prior  to  the  Institution  of 
this  suit  This  tender  was  rejected.  The 
defendant  asserted  that  the  Indebtedness  had 
been  paid  by  the  sale  of  the  pledge,  the  poli- 
cy canceled,  and  that,  by  virtue  of  the  sale, 
the  general  property  in  the  policy,  thereto- 
fore residing  In  the  pledgor,  had  been  en- 
tirely divested.  Plaintiff  was  not  permitted 
to  pay  the  indebtedness,  for  the  reason  the 
defendant  would  not  accept  it  The  formali- 
ties of  a  further  tender  were  waived  by  the 
defendant  insisting  the  debt  was  paid;  for 
it  cannot  insist  that  there  Is  no  Indebtedness 
and  at  the  same  time  assert  Its  right  to  a 
tender  to  extinguish  the  Identical  debt  It  in- 
sists has  been  paid.  Hurt  v.  Cook,  151  Mo. 
416,  62  S.  W.  386;  Westlake  v.  City  of  St. 
Louis,  77  Mo.  47,  46  Am.  Rep.  4;  Delchmann 
v.  Delchmann,  48  Mo.  107 ;  Whelan  v.  Reilly, 
61  Mo.  565. 

The  plaintiff,  replying  to  defendant's  an- 
swer, avers  she  still  owes  the  Indebtedness 
mentioned,  and  prays  to  be  given  Judgment 
for  the  amount  of  the  policy,  less  the  amount 
of  her  note  and  interest  thereon.  It  is  true, 
generally  speaking,  that  the  pledgee  of  a 
chose  In  action  has  the  right  to  enforce  it 
when  it  becomes  due,  and  that  such  right  Is 
exclusive;  tliat  is,  the  pledgor  cannot  main- 
tain the  suit  alone.  The  pledgee  thus  suing 
on  or  for  the  value  of  the  pledge  occupies  the 
relation  of  trustee  to  the  use  of  the  pledgor, 
and  recovers,  if  at  all,  as  such;  the  obliga- 
tion being  to  apply  so  much  of  the  recovery 
as  is  necessary  to  the  extinguishment  of  the 
debt,  and  hold  the  remainder  in  trust  for  the 
pledgor.  Norton  v.  Warner,  3  Edw.  Ch.  (N. 
Y.)  106 ;  Dickey  v.  Porter,  203  Mo.  1,  101  S. 
W.  586;  22  Amer.  &  Eng.  Ency.  Law  (2d  Ed.) 
894r-896;  6  Ency.  PI.  &  Pr.  639-641;  Jones 
on  Pledges  (2d  Ed.)  f§  429,  430.  At  common 
law  the  assignee  of  a  chose  in  action  could 
sne  thereon  only  in  the  name  of  his  assignor, 
while  in  the  courts  of  equity  the  assignee, 
being  the  real  party  in  Interest,  could  main- 
tain a  suit  in  his  own  name.  The  obvious 
purpose  of  our  Code  was  to  abolish  mere  &<s 
tions  of  law  and  forms  of  procedure,  to  the 
end  of  affording  a  simple  and  adequate  reme- 
dy touching  the  substance  In  every  case  In- 
stead. It  was  therefore  provided.  In -section 
539,  Rev.  St  1899  (Ann.  St.  1906,  p.  574), 
that  there  shall  be  but  one  form  of  action 
for  the  enforcement  of  private  rights;  and 
by  section  540  (page  575)  that  every  such  ac- 
tion shall  be  prosecuted  in  the  name  of  the 
real  party  in  Interest,  except  as  otherwise 
provided  in  exceptional  cases,  which  are  un- 
important here.  A  contract  of  pledge  Is  a 
legal  obligation,  effectuated  by  the  pledgor 
depositing  with  the  pledgee  personal  prop- 
er^ as  security  for  an  indebtedness  or  oth- 
er engagement,  with  an  Implied  power  of 
sale  In  the  pledgee  on  default  In  such  clr-' 
cumstances  the  pledgor  remains  possessed  of 
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a  general  ownership  In  tbe  property  pledged, 
subject  only  to  the  lien  of  the  indebtedness 
existing  In  favor  of  the  pledgee.  Ottumwa 
Nat  Bank  v.  Totten,  114  Mo.  App.  97,  89  S. 
W.  65;  Richardson  v.  Asbby,  132  Mo.  238- 
246,  33  S.  W.  806;  Brewster  v.  Hartley,  37 
Cal.  15-25,  99  Am.  Dec.  237;  22  Amer.  & 
Eng.  Ency.  Law  (2d  Ed.)  864r-865. 

Although  a  suit  may  be  prosecuted  and  a 
recovery  had  thereon  by  the  pledgee  alone, 
it  Is  entirely  competent,  and  in  fact  it  com- 
ports precisely  with  the  spirit  of  the  Code, 
for  such  suit  on  the  instrument  pledged  to 
be  prosecuted  in  the  name  of  both  the  pledg- 
or and  the  pledgee  against  the  obligor  in  the 
instrument,  to  tbe  end  that  all  parties  In- 
terested therein  shall  be  before  tbe  court 
that  the  several  rights  of  the  obligor  in  the 
Instrument,  the  general  owner  thereof,  and 
the  lienor  thereon  may  be  fully  determined 
and  finally  precluded  by  the  Judgment.  In- 
deed it  has  long  been  settled  that  one,  who 
has  assigned  an  obligation  or  Hen  as  collat- 
eral security,  may.  If  be  has  an  Interest  In 
It,  maintain  an  action  for  Its  enforcement, 
and  that  the  assignee  is  a  necessary  party 
to  such  action.  Rldgway  v.  Bacon,  72  Hun, 
211,  25  N.  T.  Supp.  651;  Dickey  v.  Porter, 
203  Mo.  1-22,  101  S.  W.  586.  There  are  re- 
marks to  be  found  In  Dickey  v.  Porter,  su- 
pra, which  would  seem  to  extend  the  doc- 
trine quite  beyond  what  has  been  said  In 
this  opinion.  An  attentive  consideration  of 
tbe  facts  of  that  case,  however,  will  disclose 
that  It  was  one  of  exceptional  circumstances ; 
and.  In  view  of  tbe  fact  that  the  Indebted- 
ness for  which  tbe  tax  bill  therein  pledged 
bad  been  paid  prior  to  the  trial,  the  judg- 
ment of  the  court  given  thereon  Is  obviously 
sound.  In  that  case  tbe  suit  was  by  the 
pledgor  to  enforce  the  lien  of  a  special  tax 
bill,  held  In  pledge  at  the  time  {he  suit  was 
instituted.  The  Indebtedness  for  which  the 
tax  bill  had  been  pledged  was  discharged, 
however,  before  the  trial ;  and,  upon  full  con- 
sideration, the  court  declared  tbe  pledgor 
might  maintain  an  action  on  tbe  obligation, 
notwithstanding  tbe  pledge  was  outstanding 
at  tbe  time  the  suit  was  instituted.  The 
question  turned  upon  the  proix>Bition  that 
the  pledgor,  notwithstanding  the  pledge  at 
the  time  of  the  institution  of  tbe  suit,  was 
the  real  party  In  interest  wben  judgment  was 
given,,  and  that  all  Interests  in  the  tax  bill 
were  then  before  the  court  and  In  Judgment. 
It  Is  no  doubt  true  that,  where  a  suit  on  a 
pledged  Instrument  Is  prosecuted  by  the 
pledgor  alone,  without  Joining  the  pledgee, 
and. against  a  third  party,  who  is  obligor  In 
the  pledged  instrument,  the  recovery,  If  at 
all,  would"  be  perforce  of  tbe  pledgor's  gen- 
eral ownership  In  the  pledge,  and  possibly  to 
tbe  exclusion  of  tbe  pledgee's  interests ;  for 
the  pledgor  Is  not,  under  those  circumstan- 
ces, a  trustee  executing  the  trust  to  the  bene- 
fit of  the  pledgee,  as  is  a  pledgee  to  the  use 
of   the   pledgor   when   he   recovers   on  the 


pledge.  In  those  circumstances  It  Is  quite 
probable  that  the  tblrd  party,  the  obligor  In 
the  pledged  Instrument,  might  possibly  be 
subjected  to  the  annoyance  of  two  suits,  for 
there  Is  no  doubt  as  to  the  right  of  tbe  pledg- 
ee to  sue  thereon.  When  we  look  to  the  ob- 
vious purpose  of  our  Ck>de  provision  com- 
manding suits  to  be  prosecuted  in  the  name 
of  the  real  party  In  interest,  it  is  manifest 
no  such  result  could  be  entailed  by  sustain- 
ing tbe  present  action;  for  here,  while  tbe 
pledgor  alone  is  plaintiff,  the  pledgee,  obli- 
gor in  the  instrument  pledged,  is  defendant, 
and.  therefore  all  parties  In  Interest  are  be- 
fore the  court  as  parties  to  tbe  record.  The 
Judgment  given  by  the  court  on  such  a  rec- 
ord essentially  disposes  of  all  interests  in  the 
controversy,  and  thus  meets  and  satisfies  the 
fundamental  notion  involved  in  the  Code  pro- 
vision respecting  tbe  real  party  in  interest. 
We  are  not  disposed  to  say  that  prior  to  the 
payment  of  the  debt  the  pledgor  alone,  with- 
out Joining  tbe  pledgee,  can  maintain  a  suit 
on  tbe  obligation  of  the  pledged  instrument 
against  the  maker  thereof,  who  Is  a  third 
party,  unless  the  rule  of  Dickey  v.  Porter, 
supra,  compels  It.  That  case,  as  we  under- 
stand it,  does  not  go  to  the  extent  of  assert- 
ing the  doctrine  mentioned,  and  If  It  did,  it 
would  not  be  precisely  In  point  here,  for  tbe 
facts  under  advisement  In  tbe  present  In- 
stance do  not  present  the  question  suggested ; 
ttiat  Is,  the  obligor  in  the  Instrument  sued 
upon  Is  not  a  tblrd  party.  Tbe  court  is  of 
the  opinion,  however,  that  it  is  entirely  prop- 
er, upon  the  peculiar  facts  presented  by  this 
record,  for  the  pledgor  to  maintain  this  suit 
against  the  pledgee  on  tbe  policy,  and  this, 
for  the  reason  that  while  both  the  pledgor 
and  pledgee  are  not  parties  plaintiff,  they 
are  both  parties  to  the  record,  and  the  Judg- 
ment of  the  court  will  essentially  determine 
as  between  them  all  Interests  in  tbe  obliga- 
tion contained  In  the  pledged  instrument,  the 
indebtedness  for  which  it  was  pledged,  and 
tbe  relative  rights  of  tbe  parties  in  the  fund 
arising  from  a  recovery  on  the  pledge.  It  is 
certain  that  both  pledgor  and  pledgee  could 
not  Join  as  plaintiffs  in  this  action  against 
the  defendant  insurance  company,  who  Is 
pledgee,  and  at  the  same  time  obligor  in  tbe 
instrument  It  Is  holding  in  pledge,  for  the 
reason  tbe  defendant  could  not  sue  Itself; 
and,  were  the  defendant  pledgee  a  coplaintiff 
to  the  action,  there  would  be  no  defendant 
against  whom  to  prosecute  the  suit  Althougb 
tbe  pledgor  Is  not  possessed  of  tbe  entire  In- 
terest In  tbe  pledge,  the  obligor  in  the  in- 
strument pledged  being  the  pledgee  thereof, 
and  at  the  same  time  defendant  in  the  ac- 
tion, we  are  persuaded  that  the  spirit  of  tbe 
Code,  requiring  suits  to  proceed  in  tbe  name 
of  the  real  party  In  interest — that  Is,  to  tbe 
end  that  all  parties  In  interest  shall  be  be- 
fore the  court — ^Is  fully  satisfied  in  this  In- 
stance, and  therefore  sustain  the  action  In 
the  form  It  has  assumed.    Dickey  v.  Porter, 


Digitized  by 


Google 


Mo.) 


TENNENT  v.  UNION  CENT.  LIFE  INS.  CO. 


761 


203  Mo.  1,  101  S.  W.  586,  Is  at  least  autbor- 
ity  for  the  principle  Invoked. 

Although  the  plaintiff  was  a  married  wo- 
man at  the  time  of  the  pledge  and  until  the 
death  of  the  Insured,  nevertheless  the  en- 
abling provisions  of  our  married  woman's 
statute  render  her  sul  juris;  and  therefore 
the  doctrine  of  estoppel,  with  respect  to  per- 
sons other  than  her  husband,  obtains  against 
her,  identically  as  It  does  against  other  per- 
sons not  under  disability.  Leete  v.  State 
Bank,  115  Mo.  184,  21  S.  W.  788.  It  Is  ar- 
gued that  plaintiff  Is  estopped  to  assert  her 
rights  in  the  policy;  that  she  acquiesced  in 
the  sale  thereof.  The  proof  shows  afflrma- 
tively  that  plaintiff  had  no  personal  Informa- 
tion that  the  pledge  was  about  to  be  sold,  or 
that  It  was  sold,  to  satisfy  the  debt,  and  that 
she  neither  made  a  statement  nor  did  an  af- 
firmative act  encouraging  the  defendant  to 
believe  that  she  acquiesced  In  or  otherwise 
affirmed  the  sale  of  the  policy.  An  estoppel 
in  pais  in  the  nature  of  acquiescence  by  Si- 
lence Is  relied  upon.  The  ground  upon  which 
an  estoppel  proceeds  is  fraud,  actual  or  con- 
structive, on  the  part  of  the  person  sought 
to  be  estopped.  2  Herman  on  Estoppel,  { 
944.  It  is  Insisted  that  the  silence  of  plain- 
tiff, with  respect  to  the  rights  she  asserts, 
for  a  period  of  14  months,  and  imtll  the 
pledge  had  Increased  from  $244  to  $4,000  In 
value,  operates  a  constructive  fraud  at  least 
upon  the  defendant,  and  ought  therefore  to 
preclude  plaintiff's  right  of  recovery.  If  all 
of  the  elements  of  an  estoppel  were  present, 
the  argument  would  be  persuasive  Indeed, 
for  it  is  well  settled  that  a  debtor  may  lose 
his  right  to  question  the  sale  of  his  collateral 
by  acquiescing  therein,  with  full  knowledge 
of  all  of  the  material  facts  respecting  the 
transaction,  for  an  unreasonable  time;  and 
especially  does  this  doctrine  obtain  where 
something  has  transpired  during  the  period 
of  acquiescence,  operating  to  greatly  enhance 
the  value  of  the  security  pledged.  Jones  on 
Pledges  (2d  Ed.)  S§  647b-743;  22  Amer.  & 
Eng.  Ency.  Law  (2d  Ed.)  886;  Hayward  v. 
Eliot  Nftt  Bank,  96  U.  S.  611,  24  L.  Ed.  855; 
Hill  V.  Flnlgan,  77  Gal.  267,  19  Pac.  404,  11 
Am.  St.  Rep.  279;  Downer  v.  Whlttler,  144 
Mass.  448,  11  N.  B.  685;  Earle  v.  Grant,  14 
R.  I.  228.  However  this  may  be,  acquiescence 
imi>orts  and  is  founded  on  knowledge  and  as- 
sent. The  doctrine  is  entirely  without  in- 
fluence, unless  It  appears  the  party  against 
whom  it  is  Invoked  was  fully  aware  of  his 
rights,  for  a  person  cannot  acquiesce  In  a 
matter  in  respect  of  which  he  is  Ignorant, 
nor  can  one  be  precluded  by  the  doctrine 
of  acquiescence  imless  possessed  of  full  knowl- 
edge as  to  his  rights,  and  all  of  the  material 
facts  and  circumstances  attending  the  par- 
ticular transaction  In  respect  of  which  the 
doctrine  Is  Invoked.  2  Herman  on  Estoppel, 
i  1062;  Sharpe  v.  Nat.  Bank,  87  Ala.  644.  7 
South.  106;  Galbreath  v.  Newton,  30  Mo. 
App.  380;    Burke  v.  Adams,  80  Mo.  504,  50 


Am.   Rep.   610;    Jones  on   Pledges   (2d  Ed.) 
e37b. 

Plaintiff  having  no  personal  knowledge 
whatever  concerning  the  sale  of  the  pledge. 
It  appears  she  is  not  estopped  by  having  ac- 
quiesced tberein,  unless  the  knowledge  which 
her  husband  possessed  concerning  the  matter 
Is  imputable  to  her  on  the  principle  of  agen- 
cy, and  Is  sufficient,  when  Imputed,  to  affix 
knowledge  on  her  as  principal.  It  appears 
in  the  evidence  the  insured  transacted  all 
of  the  business  pertaining  to  the  loan  and 
the  pledge  of  the  policy.  That  is  to  say,  the 
Insured  took  the  application  for  the  loan  to 
his  home,  the  plaintiff  signed  It,  and  the  in- 
sured returned  it  to  the  company.  The  same 
procedure  was  followed  with  respect  to  the 
note,  and  when  the  draft  was  returned,  pay- 
able to  both  the  Insured  and  the  plaintiff, 
the  insured  Indorsed  and  conveyed  it  to  his 
home,  where  the  plaintiff  affixed  her  indorse- 
ment, and  he  returned  It  to  the  office  of  the 
company's  agent  In  St.  Louis,  where  it  was 
cashed.  After  the  plaintiff  had  signed  the 
note,  the  insured  likewise  delivered  the  poli- 
cy to  the  company  as  a  pledge,  and  this,  of 
course,  was  with  the  consent  of  the  plaintiff. 
These  facts  certainly  tend  to  prove  an  agen- 
cy on  the  part  of  the  insured  for  the  plain- 
tiff. In  so  far  as  negotiating  the  loan  and  de- 
positing the  pledge  is  concerned.  There  Is 
not  a  word  In  proof,  however,  tending  to 
show  an  agency  of  the  husband  thereafter, 
and  the  only  circumstance  relied  upon  by  the 
learned  counsel  as  Indicating  a  purpose  on 
the  part  of  the  plaintiff  to  constitute  the  in- 
sured her  agent  thereafter  is  an  Indorsement 
on  the  collateral  note  containing  the  con- 
tract of  pledge,  signifying  1224  Washington 
avenue,  St  Louis,  as  the  post  office  address 
of  the  makers  of  the  note.  The  evidence 
discloses  the  parties  resided  In  the  city  of  St. 
Louis;  that  No.  1224  Washington  avenue 
was  the  address  of  the  Tennent  Shoe  Com- 
pany, and  the  business  office  of  the  insured. 
The  argument  advanced  is  that,  by  affixing 
her  signature  to  the  note  and  designating 
her  husband's  business  office  as  a  proper  ad- 
dress, she  thereby  directed  the  insurance 
company  to  address  all  correspondence  about 
the  matter  to  her  husband's  office,  and  thus 
constituted  blm  her  agent  for  receiving  no- 
tice of  the  sale.  It  appears  the  Insured  re- 
ceived notice  that  the  pledge  would  be  sold. 
It  also  appears  that  after  the  sale  be  received 
notice  stating  the  sale  had  been  made,  ami 
the  amount  realized  thereon.  It  Is  conclu- 
sively established  as  well  that  the  Insured 
asserted  for  himself  he  was  content  to  have 
the  policy  thus  sold  for  the  Indebtedness, 
and  it  may  be,  In  view  of  his  positive  state- 
ment to  that  effect,  that  he  would  have  been 
estopped  from  thereafter  asserting  a  claim 
to  the  policy  had  It  Increased  In  value  In  his 
lifetime.  This  may  or  may  not  be  true.  It 
does  not  appear  that  he  had  knowledge  of  all 
the  facts  which  rendered  the  sale  Invalid.    A> 
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to  blin,  the  qnestlon  of  estoppel  and  acqnles- 
cence  Is  not  In  judgment,  and  therefore  no 
opinion  will  be  given  thereon.  The  question 
with  which  the  court  Is  concerned  Is  the 
agency  of  the  Insured  for  his  wife,  the  plain* 
tiff,  for  the  purpose  of  receiving  notice,  and 
as  to  whether  or  not  hts  knowledge  there- 
about should  be  imputed  to  the  plaintiff,  and 
If  so,  whether  such  knowledge  as  be  possess- 
ed, when  imputed  to  the  plaintiff,  Is  suffi- 
cient to  preclude  her  rights  under  the  doc- 
trine of  acquiescence  by  silence.  The  mere 
designation  of  No.  1224  Washington  avenue, 
St  Louis,  wben  considered  with  all  other  cir- 
cumstances in  the  case,  can  hardly  be  regard- 
ed as  sufficient  to  establish  an  agency  on  the 
part  of  the  Insured  to  receive  notice  of  the 
sale,  and  thus  charge  the  plaintiff  with  knowl- 
edge affording  a  sufficient  basis  for  an  appli- 
cation of  the  somewhat  severe  doctrine  which 
forfeits  rights  by  acquiescence.  Be  this  us 
it  may,  to  concede  for  the  purpose  of  the  case 
that  the  insured  was  the  agent  of  the  plaia- 
tlfl  for  the  purpose  mentioned,  it  is  certain 
that  only  such  knowledge  could  be  imputed 
to  her  as  her  agent  ix>S8essed  with  respect 
to  the  sale  of  the  pledge.  The  insured  was 
In  no  wise  acting  as  her  agent  when  he  ex- 
pressed a  purpose  to  acquiesce  in  the  sale  of 
the  policy.  His  statement  was  based  upon  an 
expressed  inability  to  pay  further  premiums. 
In  this  connection  he  spoke  for  himself  alone, 
and  there  Is  no  effort  to  affix  this  expression 
of  a  purpose  on  his  part  against  the  plaintiff, 
on  the  theory  that  he  was  her  agent.  The 
entire  argument  Is  directed  to  affixing  acqui- 
escence, by  silence,  on  the  plaintiff,  predicated 
upon  the  doctrine  of  imputable  knowledge 
possessed  by  the  Insured  in  this  behalf  to  tho 
plaintiff.  Now,  upon  examining  the  matter 
of  knowledge  on  the  part  of  the  insured, 
we  ascertain  that  at  no  time  was  the  Insured 
informed  the  sale  of  the  policy  would  be 
made,  nor  that  It  was  afterwards  made, 
without  public  notice.  It  does  appear,  how- 
ever, that  he  knew  the  sale  was  to  be 
had,  and  was  had,  at  the  company's  office. 
Not  a  word  or  circumstance  in  proof  dis- 
closes that  the  Insured  knew  the  company 
intended  to  sell,  or  afterwards  did  sell,  the 
pledge  through  the  form  of  a  public  sale 
without  public  notice.  The  sale  was  Invalid 
for  either  one  of  two  sufficient  reasons :  First, 
because  it  was  in  form  a  public  sale,  and 
without  the  essential  prerequisites  of  public 
notice;  and,  second,  because  it  was  had  in 
a  private  office,  when  it  should  have  been 
had  in  a  public  place.  Mere  knowledge  that 
the  sale  was  invalid  for  one  reason  is  Insuffi- 
cient to  advise  the  pledgor  to  the  end  of 
forming  a  competent  judgment  as  to  her 
rights,  when  it  appears  the  sale  was  invalid 
for  another  reason,  which  was  unknown  to 
her.  The  proposition  has  been  pointedly 
determined  by  a  court  of  high  authority. 
Sharpe   v.    Nat    Bank,   87   Ala.    644-650,    7 


South.  106;  Jones  on  Pledges  (2d  Ed.)  637b. 
It  may  be  a  party,  possessed  of  knowledge 
that  his  securities  had  been  sold  through 
the  mere  form  of  a  pnbllc  sale,  presuming, 
of  course,  that  public  notice  had  been  given, 
is  willing  to  forego  his  rights  and  acquiesce 
In  the  result  although  the  sale  was  had  In 
a  private  place,  and  the  securities,  to  some 
extent,  sacrificed;  on  the  other  hand,  the 
same  person  may  object  with  vehemence  and 
assert  his  rights  forthwith,  upon  being  ad- 
vised that  no  notice  whatever  was  given  to 
the  public  concerning  the  sale,  and  that 
this  essential  prerequisite,  designed  to  invite 
the  world  and  assemble  prospective  purch.<is- 
ers  to  the  end  of  enhancing  the  selling  value 
by  competitive  bidding,  had  been  entirely 
omitted.  To  Invoke  the  doctrine  of  acqui- 
escence It  la  essential  that  the  party  against 
whom  It  is  Invoked  shall  have  knowledge  of 
all  the  material  facta,  and  not  of  a  portion 
of  such  facts  only.  2  Herman  on  Estoppel, 
H  &44-10(i4;  Sharpe  v  Nat.  Bank,  87  Ala. 
644-650,  7  South.  106.  By  Imputing,  then,  to 
the  plaintiff  all  of  the  knowledge  with  respect 
to  the  sale  possessed  by  her  husband,  it  is  ob- 
viously Insufficient  to  sustain  an  application 
of  the  doctrine  of  acquiescence  as  against  her. 
The  Judgment  will  be  reversed,  and  the 
cause  remanded  with  directions  to  the  trial 
court  to  enter  Judgment  on  the  policy  for 
the  plaintiff  for  the  amount  thereof,  with 
6  per  cent  interest  thereon  from  the  date 
of  the  Institution  of  this  suit,  less  her  In- 
debtedness to  the  defendant  of  $155,  with 
Interest  at  the  rate  of  8  per  cent  per  annimi, 
from  June  25,  1904.     It  is  so  ordered. 

BLAND,  P.  J.,  and  GOODS,  J.,  concur. 


STEWART  V.  WATSON. 

(St.  Louis  Court  of  Appeals.    Missouri.    Oct  6, 
1908.) 

1.  EvinENCK  —  Bexkvanot  —  Rkptttation    of 
Pasties. 

In  civil  actions,  the  reputation  of  neither 
party  is  usually  in  issue,  and  it  cannot  be  at- 
tacked, unless  it  is  first  supported  by  the  adver- 
sary or  is  placed  in  issue  by  the  nature  of  the 
action,  as  In  actions  for  libel,  slander,  or  ma- 
licious prosecution,  in  which  cases  the  value  of 
reputation  is  considered  in  assessing  the  dam- 


[Bid.  Note. — For  cases  in  point 
vol.  20,  Evidence,  IS  177-187.] 


Cent  Dig. 


2.  Assault  and  BATrEBT—EviDENCB— Repu- 
tation OF  Defendant— Admissibility. 

Where,  In  assault  and  battery,  no  evidence 
of  the  reputation  of  defendant  for  peaceableness 
was  offered,  evidence  that  his  reputation  was  bad 
was  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,  §  42.] 

3.  Tbial— Evidence— Objections  — Tna  won 
Making. 

Where,  In  assault  and  battery,  defendant 
did  not  object  to  questions  as  to  whether  a  wit- 
ness knew  the  reputation  of  defendant  as  to 
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pe^<»  and  quietude,  and  whether  that  reputa- 
tion was  good  or  bad,  until  after  the  questions 
had  been  answered,  the  objection  came  too  late ; 
a  question  which  discloses  that  the  answer  will 
be  incompetent  requirini;  a  prompt  objection. 

[Ed.  Note. — For  cases  in  iwint,  see  Cent.  Di£. 
VOL  46,  Trial,  S  185.] 

4.  Assault  and  Battkkt— Petition — Oeneb- 
AL  Dakaoes. 

Where  the  petition  in  assault  and  battery 
charges  a  willful  and  unprovoked  assault  and 
a  beating  and  wounding,  plaintiff's  humiliation, 
bodily  pain,  and  mental  anguish  are  elements  of 
general  damages,  and  recoverable  as  such. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  g  53.] 

5.  Samb. 

Under  a  general  allegation  of  assault  and 
battery,  plaintiff  may  recover  such  damages  as 
naturally  result  from  the  act  complained  of. 
4.  Samb— Dahaoeb— Mental  Distress. 

In  actions  for  assault  and  battery,  the  jury 
may  consider,  not  only  the  mental  distress  wnich 
accompanies  and  ia  a  part  of  the  bodily  pain, 
bat  also  that  other  condition  of  the  mind  of  tlie 
person  injured,  which  is  caused  by  the  insult  of 
the  blows  received  and  tends  to  humiliation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  4.  Assault  and  Battery,  I  53.] 

1.  Dakaoes — Orounds — Presumptions. 

The  law  infers  l>odiIy  pain  and  suffering, 
injury  to  the  feelings,  and  mental  anguish  from 
personal  injury. 

Appeal  from  Circuit  Court,  New  Madrid 
County;   Henry  O.  Ril^,  Judge. 

Action  by  Jesse  Stewart  against  Bob  Wat- 
son. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed 

W.  H.  Miller,  for  appellant  J.  V.  Con- 
ran,  for  respondent 

NORTONI,  J.  This  Is  a  Bult  for  damages 
alleged  to  bave  accrued  to  the  plaintiff  be- 
cause of  an  assault  and  battery  upon  htm 
by  the  defendant  Plaintiff  recovered  in  the 
circuit  court  and  the  defendant  appeals. 

"The  evidence  tended  to  prove  that  the  de- 
fendant, without  reasonable  cause  therefor, 
or  upon  very  slight  provocation,  at  most,  as- 
saulted the  plaintiff  and  beat  him  into  In- 
sensibility. He  remained  unconscious  from 
about  6  o'clock  in  the  afternoon  until  about 
5  o'clock  the  following  morning.  The  plain- 
tiff suffered  great  physical  pain  and  mental 
anguish,  as  well  as  humiliation  and  insult 
from  the  assault  and  injuries  received.  He 
paid  out  a  considerable  amount  for  medicines 
and  medical  attendance.  The  Jury  assessed 
his  damages  at,  and  awarded  him  a  verdict 
for,  $750.  There  ia  no  complaint  leveled 
against  the  sufficiency  of  the  evidence,  nor 
the  amount  of  recovery. 

The  first  assignment  of  error  relates  to  the 
rec^tion  of  evidence  pertaining  to  the  char- 
acter and  reputation  of  the  defendant  Plain- 
tiff's counsel  propounded  a  question,  inquiring 
.as  to  whether  the  witness  was  familiar  with 
the  general  reputation  of  the  defendant  in 
the  community  as  to  being  a  quarrelsome, 
dangerous,  violent  and  turbulent  man.  To 
ibiB  question  tlie  witness  answered:    "Tea, 


sir."  Plaintiff's  counsel  then  Inquired:  "Is 
that  reputation  good  or  bad?"  Witness  an- 
swered: "It  is  bad."  After  these  two  ques- 
tions had  been  propounded,  and  answers 
thereto  received,  defendant's  counsel  objected 
to  the  evidence  as  being  wholly  incompetent 
and  irrelevant.  The  objection  was  overruled, 
and  exception  saved.  It  Is  certain  that  in 
actions  of  this  nature,  and  In  civil  actions 
generally,  the  character  of  neither  party  is 
In  Issue,  and  cannot  be  the  subject  of  attack, 
imless  if  Is  first  supported  by  the  adversary 
or  placed  In  Issue  by  the  nature  of  the  pro- 
ceeding itself.  In  civil  actions,  character  and 
reputation  is  put  at  Issue  only  by  the  nature 
of  the  proceeding  In  that  class  of  cases,  such 
as  libel,  slander,  malicious  prosecution,  etc.. 
In  which  Its  value  is  to  be  considered  In  as- 
sessing the  damages.  Vawter  v.  Hultz,  112 
Mo.  633-639,  20  S.  W.  689;  2  Amer.  &  Eng. 
Ency.  Law  (2d  Ed.)  1001,  1002.  There  had 
been  no  evidence  introduced  In  the  case  at 
bar  tending  to  prove  the  defendant's  reputa- 
tion for  peace  and  quietude  in  the  com- 
munity was  good,  and  therefore  the  evidence 
Introduced  in  this  behalf  on  the  part  of  the 
plaintiff  was  clearly  incompetent  However 
this  may  be,  the  defendant  waived  bis  right 
to  complain  thereat  by  not  objecting  to  the 
testimony  until  after  It  was  received.  In 
the  present  instance,  each  of  the  questions 
propounded  clearly  disclosed  to  the  defendant 
and  his  counsel  their  purpose.  Notwithstand- 
ing this,  no  objection  thereto  was  Interposed 
until  after  the  second  answer  was  received, 
and  It  appeared  to  be  unfavorable  to  the 
defendant's  cause.  The  testimony,  being  elic- 
ited, as  It  was,  by  direct  and  pointed  ques- 
tions, disclosed  its  Incompetency,  and  there 
was  thereby  ample  opportunity  afforded  the 
defendant  to  Interpose  his  objection  and  pre- 
vent the  reception  of  the  evidence.  In  such 
circumstances,  it  is  a  rule  that  the  party  ob- 
jecting will  not  be  permitted  to  sit  Idly  by 
and  await  the  answers  until  he  discovers  the 
testimony  is  unfavorable  to  him,  and  then, 
for  the  first  time,  raise  his  objection.  Nu- 
merous cases  sustain  the  doctrine  that  such 
conduct  on  the  part  of  the  complaining  party 
operates  a  waiver  of  bis  right  to  complain 
thereafter.  Maxwell  v.  H.  &  S.  J.  Ey.  Co., 
85  Mo.  05-106 ;  Martin  v.  Block,  24  Mo.  App. 
60-62;  Foster  v.  Mo.  Pac.  Ry.  Co.,  115  Mo. 
165-183,  21  S.  W.  916.  The  assignment  will 
therefore  be  overruled. 

On  the  measure  of  damages,  the  court  in- 
structed the  Jury,  among  other  things,  that 
If  they  found  for  the  plaintiff  they  might  con- 
sider as  elements  of  damage  the  humilia- 
tion, bodily  pain,  and  mental  anguish.  If 
any,  which  he  suffered,  directly  resulting 
from  the  battery.  The  argument  advanced 
Is  that  humiliation,  bodily  pain,  and  mental 
anguish  are  not  competent  elements  of  dam- 
age under  the  pleadings.  The  petition  char- 
ges only  a  willful,  wrongful,  and  unlawful 
assault  without  Just  cause  or  provocation. 
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and  that  the  defendant  was  beaten  and 
wounded  by  the  plaintiff,  to  bis  damage,  etc. 
In  other  words,  the  allegation  Is  general  only, 
to  the  effect  that  the  plaintiff  was  beaten  and 
wounded  by  the  defendant  The  argument  is 
that  humiliation  and  physical  and  mental 
pain  are  elements  of  special  damage,  and 
therefore  to  be  specially  pleaded.  It  is  cer- 
tain that  under  a  general  allegation  the  plain- 
tiff may  prove  and  recover  such  damages  as 
naturally  and  necessarily  result  from  the  act 
complained  of.  This  is  true,  for  tlie  law  im- 
plies that  such  damages  as  necessarily  and 
naturally  result  from  the  act  will,  of  course, 
proceed  from  It.  Damages  of  this  character 
are  general,  as  contradistinguished  from  spe- 
cial damages.  Sutherland  on  Damages  (3d 
Ed.)  §  418.  It  Is  quite  clear  that  bodily  pain, 
mental  suffering,  humiliation,  and  Insult,  re- 
sulting from  an  assault  and  battery  of  the 
nature  before  us,  are  necessary  and  natural 
concomitants  of  the  act  complained  of.  They 
are,  therefore,  general  damages,  and  In  no 
sense  special.  No  one  could  receive  a  beat- 
ing, such  as  was  rendered  the  plaintiff  in 
this  case,  without  suffering  Insult  and  hu- 
miliation therefrom.  And  it  is  the  rule  In 
actions  for  assault  and  battery  that  the  Jury 
may  consider  not  only  the  mental  distress 
which  accompanies  and  is  a  part  of  the  bodily 
pain,  but  they  may  consider  as  well  that  other 
condition  of  the  mind  of  the  Injured  person 
which  Is  caused  by  the  insult  of  the  blows 
received  and  tends  to  humiliation.  Suther- 
land on  Damages,  §  95 ;  Prentiss  v.  ^haw,  56 
Me.  427,  96  Am.  Dec.  475;  Wadsworth  v. 
Treat,  43  Me.  163;  Smith  v.  Holcomb,  89 
Mass.  552.  And  so,  too,  the  law  Infers  bodily 
pain  and  suffering  from  personal  injury.  2 
Sutherland  on  Damages  (3d  Ed.)  §  421;  West 
V,  Forrest,  22  Mo.  344.  The  law  Implies  as 
well  that  Injury  to  the  feelings  and  mental 
anguish  results  from  personal  injury.  Brown 
V.  Han.  &  St  Joe  Ry.  Co.,  99  Mo.  310-319, 
12  S.  W.  655;  West  v.  Forrest,  22  Mo.  844. 
IlumiUatlon,  bodily  pain,  and  mental  anguish, 
each  and  ail  resulting  as  they  do  from  an 
improvoked  assault  and  consequent  personal 
Injury,  are  elements  of  general  damages,  and 
properly  referable  to  the  jury  under  the  gen- 
eral allegation. of  assault  and  wounding  con- 
tained In  the  petition. 

The  judgment  will  be  affirmed.    It  is  so 
ordered. 

BLAND,  P.  X,  and  GOODE,  J.,  concur. 


HURST  V. 


BASSHIT  et  al. 
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STATE  ex  rel 

(St  Louis  Court  of  Appeals. 
1908.) 

1.  Intoxicating    Liquobs  —  Looal 
ESlection— Notice. 

Where  a  notice  of  a  local  option  election, 
otherwise  sufficient,  recited  that  the  election  was 
"ordered  to  be  holden"  at  the  usual  voting  pre- 
cincts for  the  holding  of  any  general  election 


of  the  state  officers,  except  in  a  certain  citv,  on 
Wednesday,  November  8,  A.  D.  1905,  to  deter- 
mine wbetlier  liquor  should  be  sold  witliin  the 
county,  outside  the  city,  was  not  defective  for 
failure  to  state  specifically  that  on  the  day  in 
question,  the  election  "would  be  held." 

2.  Saub— Polls— HouBS. 

•Rev.  St  1899,  |  3027  (Ann.  St  1906,  p. 
1733),  provides  that  a  local  option  election  shall 
be  conducted  and  the  results  ascertained  under 
the  law  eoveming  general  county  elections. 
Section  6M1  (Ann.  St  1906.  p.  3408)  provides 
that  In  general  county  elections  the  polls  shall  be 
open  from  7  a.  m.  until  6  p.  m.,  unless  the  snn 
shall  set  after  6,  when  the  polls  shall  be  kept 
open  until  sunset  Held  that,  where  a  local  op- 
tion election  notice  provided  that  it  should  l>e 
conducted  in  accordance  with  the  county  elec- 
tion laws,  it  was  not  defective  for  failure  to 
state  the  hours  during  which  the  polls  would  be 
open;  section  6991  (Ann.  St.  1906,  p.  .■i408) 
fixing  such  hours,  being  a  part  of  the  notice. 

Appeal  from  Circuit  Court,  Barry  County; 
F.  C.  Johnston,  Judge. 

Certiorari  by  the  state,  on  the  relation  of 
J.  B.  Hurst,  against  Hugh  Bassett  and  oth- 
ers. From  a  quashal  of  the  writ,  reiatot 
appeals.    Affirmed. 

R.  H.  Davis  and  W.  Cloud,  for  appellant 
D.  H.  Kemp,  for  respondents. 

NORTONI,  J.  This  proceeding  was  Instl 
tuted  in  the  circuit  court.  Relator  sued  out  a 
writ  of  certiorari,  directing  the  judges  of  the 
county  court  of  Barry  county  to  return  Into 
the  circuit  court  a  complete  transcript  of  the 
proceedings  had  in  the  county  court  with 
respect  to  the  hearing  of  a  petition  for,  and 
ordering  an  election  looking  to  the  adoption 
of,  the  local  option  law  in  the  county  outside 
of  the  city  of  Monett  Upon  a  return  being 
made  thereto,  the  circuit  court  quashed  the 
writ,  and  relator  prosecutes  this  appeal. 

The  argument  urged  against  the  regularity 
of  the  election  relates  entirely  to  the  suf- 
ficiency of  the  published  notice  to  the  effect 
that  an  election  would  be  held  on  a  certain 
day  thereafter.  It  Is  conceded  that  the  no- 
tice was  puMlshed  for  a  sufficient  length  of 
time  and  In  a  proper  newspaper.  The  ques- 
tion leveled  against  its  sufficiency  relates  en- 
tirely to  the  form  of  expression  employed 
therein;  that  is  to  say.  It  Is  argued,  even 
though  the  notice  be  full  and  complete  in 
many  respects,  it  Is  Insufficient,  In  that  It 
falls  to  say  In  plain  language  that  an  election 
for  the  purpose  contemplated  "will  be  held" 
on  the  date  therein  mentioned,  or  employ 
other  appropriate  and  pointed  words  to  that 
effect.  The  county  court.  In  Its  order  of  rec- 
ord, directed  that  the  notice  should  be  had 
and  given  in  the  following  form,  and  it  was 
published  In  a  newspaper  designated,  for  a 
sufficient  length  of  time,  precisely  as  formu- 
lated by  the  court  in  its  order,  which  la  aa 
follows : 

"Notice  of  Special  Election. 
"Whereas,  the  county  court  of  Barry  conn- 
ty,  state  of  Missouri,  convened  in  regular 
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session  at  the  courthouse  in  the  city  of  Cass- 
vllle,  In  the  county  of  Barry,  state  of  Mis- 
souri, on  Monday,  the  2A  day  of  October,  A. 
D,  1905,  ordered  a  special  election  submitting 
to  the  qualified  voters  of  Barry  county,  state 
of  Missouri,  outside  of  the  corporate  limits 
of  the  city  of  Monett  in  said  Barry  county, 
state  of  Missouri,  a  city  having  a  population 
of  twenty-five  hundred  Inhabitants  and  more 
at  the  time  of  the  presentation  of  the  petition 
herein,  to  wit,  October  2,  1905,  as  shown  by 
the  last  national  census  (and  the  city  of 
Monett  was  the  only  city  In  Barry  county, 
state  of  Missouri,  having  a  population  of 
twenty-five  hundred  Inhabitants  at  the  date 
of  filing  of  the  petition  herein,  to  wit,  October 
2,  1905,  and  such  was  so  found  by  the  court), 
the  question  whether  or  not  spirituous  and 
intoxicating  liquors,  including  wine  and  beer, 
shall  be  sold  within  the  limits  of  said  Barry 
county,  state  of  Missouri,  lying  outside  of  the 
city  of  Monett  aforesaid,  under  and  by  virtue 
of  an  act  of  the  Legislature  of  the  state  of 
Missouri,  approved  April  5,  1887,  entitled  'An 
act  to  provide  for  the  preventing  of  the  evils 
of  intemperance  by  local  option  in  any  county 
In  this  state  by  submitting  the  question  of 
prohibiting  the  sale  of  Intoxicating  liquors, 
to  the  qualified  voters  of  such  county,  to  pro- 
vide penalties  for  Its  violation  and  for  other 
purposes.' 

"And  whereas,  on  the  2d  day  of  October 
an  application  by  petition,  signed  by  one- 
tenth  and  more  of  the  qualified  voters  of 
Barry  county,  state  of  Missouri,  who  reside 
outside  of  the  corporate  limits  of  the  city  of 
Monett,  In  said  Barry  countyr  state  of  Mis- 
souri, who  are  qualified  to  vote  for  members 
of  the  Legislature  in  said  county  and  state, 
was  presented  to  the  county  court  of  said 
Barry  county,  state  of  Missouri,  praying  that 
a  special  election  be  ordered  to  be  held  In  said 
Barry  county,  state  of  Missouri,  to  determine 
whether  or  not  spirituous  liquors.  Including 
wine  and  beer,  shall  be  sold  within  the  lim- 
its of  Barry  county,  state  of  Missouri,  outside 
of  the  city  of  Monett,  In  said  Barry  county, 
state  of  Missouri. 

"Said  petition  was  duly  considered  by  the 
county  court  of  Barry  county,  state  of  Mis- 
souri, and  It  determined  and  adjudged  that 
said  petition  was  signed  by  one-tenth  and 
more  of  the  qualified  voters  of  Barry  county, 
state  of  Missouri,  who  reside  outside  the  cor- 
porate limits  of  the  city  of  Monett,  who  are 
qualified  to  vote  for  members  of  the  Legisla- 
ture in  said  Barry  county,  state  of  Missouri, 
and  that  the  city  of  Monett,  In  said  Barry 
county,  state  of  Missouri,  was  the  only  city 
In  said  Barry  county,  state  of  Missouri,  that 
contained  a  population  of  twenty-five  hun- 
dred inhabitants  and  more  at  the  date  of 
the  presentation  of  said  petition  to  the  coun- 
ty court  of  said  Barry  county,  state  of  Mis- 
souri, to  wit,  October  2,  1905,  and  that  the 
county  court  determined  the  population  of 
the  cities  of  Barry  county,   state  of  Mis- 


souri, by  the  last  national  census,  which 
was  the  last  census  taken  in  said  county. 

"It  was  thereupon  ordered  by  the  county 
court  of  Barry  county,  state  of  Missouri,  as 
follows : 

"First  That  a  special  election  be  and  the 
same  Is  hereby  ordered  to  be  holden  at  the 
usual  voting  precincts  for  the  holding  any 
general  election  of  state  officers,  except  in 
the  city  of  Monett,  in  said  Barry  county, 
state  of  Missouri,  a  city  having  a  population 
of  twenty-five  hundred  Inhabitants  and  more 
as  shown  by  the  last  national  census  on  Wed- 
nesday, November  8,  A.  D.  1905,  for  the  pur- 
pose of  determining  by  the  qualified  voters 
of  Barry  county,  state  of  Missouri,  outside 
of  the  city  of  Monett,  In  said  county,  whether 
or  not  spirituous  and  Intoxicating  liquors.  In- 
cluding wine  and  beer,  shall  be  sold  within 
the  limits  of  said  Barry  county,  state  of  Mis- 
souri, lying  outside  of  the  corporate  limits 
of  the  city  of  Monett  In  said  Barry  county. 

"Second.  That  said  special  election  shall 
be  held  at  the  usual  voting  precincts  for  hold- 
ing any  general  election  of  state  officers  in 
said  Barry  county,  state  of  Missouri,  as  fol- 
lows :  [Here  follows  a  list  of  the  voting  pre- 
cincts of  the  county.] 

"Third.  That  the  judges  of  said  special  elec- 
tion have  been  appointed  by  the  county  court 
of  Barry  county,  state  of  Missouri,  by  order 
of  record  as  follows :  [Here  follows  a  list  of 
the  judges  appointed  for  the  several  voting 
precincts.] 

"Fourth.  All  persons  voting  at  said  special 
election  who  are  against  the  sale  of  Intoxicat- 
ing liquors  shall  have  written  or  printed  on 
their  ballots,  'Against  the  sale  of  Intoxicating 
liquors;'  and  all  those  who  favor  the  sale  of 
intoxicating  liquors  shall  have  written  or 
printed  on  their  ballots,  'For  the  sale  of  in- 
toxicating liquors.' 

"Fifth.  That  notice  of  said  special  election 
shall  be  given  by  publication  In  the  Cassvllle 
Republican,  a  newspaper  printed  and  publish- 
ed In  the  city  of  Cassvllle,  In  said  Barry 
county,  state  of  Missouri,  for  the  period  of 
four  consecutive  weeks,  twenty-eight  days, 
the  first  publication  to  be  In  the  issue  of  said 
Cassvllle  Republican  on  Thursday,  October  5, 
1905;  the  second  publication  in  the  issue  of 
the  same  paper  on  Thursday,  October  12, 
1905 ;  the  third  publication  to  be  In  the  issue 
of  Thursday,  October  19,  1905;  the  fourth 
publication  to  be  In  the  Issue  of  Thursday. 
October  26,  1905 ;  and  the  last  publication  to 
be  in  the  Issue  of  Thursday,  November  2, 
1905,  so  that  the  last  insertion  shall  be  with- 
in ten  days  next  before  said  special  election ; 
that  said  notice  of  said  special  election  shall 
be  signed  by  the  presiding  Judge  of  the  county 
court  of  Barry  county,  state  of  Missouri, 
and  attested  by  the  clerk  of  the  county  court 
of  said  county  under  the  seal  of  the  county 
court  of  Barry  county,  state  of  Missouri. 

"Sixth.  Said  special  election  shall  be  con- 
ducted,  the  returns   thereof  made   and   the 
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result  thereof  ascertained  and  determined  in 
accordance  In  all  respects  with  the  laws  of 
the  state  of  Missouri  goremlng  elections  for 
county  officers. 

"Seventh.  That  at  said  special  election 
aforesaid  no  one  shall  be  allowed  to  vote 
who  la  a  resident  of  the  city  of  Monett  in 
said  Barry  county,  state  of  Missouri,  or  who 
is  not  a  qualified  voter  in  Barry  county,  state 
of  Missouri.  Qualified  voters  residing  in 
Monett  township  and  outside  the  corporate 
limits  of  the  city  of  Monett  will  vote  at  the 
usual  voting  precincts  as  herein  designated 
at  the  city  of  Monett. 

"James  H.  Pratt, 

"Attorney  for  Petitioners,  Neosho,  Missouri. 

"In  testimony  whereof,  we  have  caused  this 
notice  of  election  to  be  signed  by  the  presid- 
ing Judge  of  the  county  court  of  Barry  coun- 
ty, state  of  Missouri,  and  attested  by  the 
clerk  of  said  court,  and  the  seal  of  said  court 
to  be  aflSxed  thereto. 

"Done  at  the  city  of  CassviUe,  In  Barry 
county,  state  of  Missouri,  this  2d  day  of  Oc- 
tober, 1905.  Hugh  Bassett, 

"Presiding  Judge  of  the  County  Court  of 
Barry  County,  Missouri. 
"O.  D.  Manley,  [Seal.l 

"Clerk  of  the  County  Court  of  Barry 
County,  Missouri." 

Our  statute  providing  for  notice  of  an  In- 
tended local  option  election  does  not  afCord 
a  particular  form  therefor,  nor  does  it  enu- 
merate any  .particular  characteristics  essen- 
tial thereto,  as  will  appear  by  consulting  the 
statute,  as  follows: 

"Sec.  3020.  Notice  of  Election— How  Giv- 
en.— Notice  of  such  election  shall  be  given  by 
publication  in  some  newspaper  published  In 
the  county,  and  such  notice  shall  be  published 
in  such  inewspaper  for  four  consecutive 
weeks,  and  the  last  insertion  shall  be  with- 
in ten  days  next  before  such  election,  and 
such  other  notice  may  be  given  as  the  county 
court  or  municipal  body  ordering  such  elec- 
tion may  think  proper,  in  order  to  give 
general  publicity  to  the  election."  (Ann.  St 
1906,  p.  1736.) 

It  is  very  true  the  notice  did  not  say 
in  express  words  that  the  election  would  be 
held  on  a  certain  date,  and,  as  said  before, 
the  argument  by  which  its  sufficiency  is 
challenged  relates  to  this  matter  only.  Re- 
lator's counsel  say:  "We  contend  that  no- 
tice should  have  been  given  stating  specifical- 
ly and  unequivocally  that  on  a  certain  date 
the  election  will  be  held  for  the  purpose," 
etc.  This  argument  is  entirely  without  mer- 
it The  notice  as  formulated  and  published 
was  certainly  sufficient  to  Inform  the  general 
public  that  an  election,  for  the  purpose  there- 
in stated,  would  be  had  and  held  in  each  of 
the  several  precincts  of  Barry  county,  out- 
side of  the  city  of  Monett  on  November 
8,  1905.  It  will  be  observed  that  its  head- 
line in  capital  letters  proclaims  "Notice  of 
a  (Special  Election,"  after  which  it  proceeds 


to  recite  the  essential  prerequisites  of  the 
proceedings  in  the  county  court  looking  t» 
the  submission  of  the  local  option  proposi- 
tion to  a  vote  in  the  county  outside  the 
city  of  Monett  as  Is  authorized  by  statute- 
It  recites  that  the  petition  was  duly  con- 
sidered by  the  court  and  adjudged  to  b» 
sufficient,  etc.  The  county  court  ordered  a 
special  election  to  be  holden  at  the  several 
voting  precincts  of  the  county  on  the  8th 
day  of  November,  1905,  to  the  end  that  the 
qualified  voters  might  determine  the  ques- 
tion by  giving  their  votes  for  or  against  the- 
proposition,  as  they  might  be  inclined.  It 
directed  that  the  election  should  be  had  at 
the  usual  voting  precincts  for  holding  gen- 
eral elections  for  state  officers,  etc.,  and  pro- 
ceeded to  name  and  designate  the  several, 
precincts  throughout  the  county.  It  recit- 
ed that  the  Judges  to  preside  at  and  conduct 
such  special  election  had  been  appointed^ 
and  named  them  for  every  precinct  through- 
out that  portion  of  the  county  in  which  the 
election  was  to  be  held.  It  directed  the 
voters'  attention  to  the  form  of  the  ballot 
to  be  employed  therein,  and  informed  them 
that  those  who  were  against  the  sale  of 
liquors  should  have  written  or  printed  on 
their  ballots,  "Against  the  sale  of  Intoxicat- 
ing liquors,"  while  those  In  favor  of  the- 
sale  thereof  should  have  written  or  print- 
ed on  their  ballots,  "For  the  sale  of  intoxi- 
cating liquors."  It  further  directed  that 
the  notice  should  be  published  in  the  Cass- 
viUe Republican,  a  newspaper  printed  and 
published  In  CassviUe,  Barry  county,  and: 
named  the  several  days  upon  which  the  publi- 
cation should  be  had  in  this  Journal.  The- 
voters  were  informed  thereby  as  well  that 
the  special  election  should  be  conducted, 
the  returns  thereof  made,  and  the  results 
thereof  ascertained  and  determined  in  ac- 
cordance with  the  laws  of  the  state  of  Mis- 
souri governing  elections  for  county  officers, 
and  that  persons  residing  within  the  city 
of  Monett  which  had  a  population  of  more 
than  2,500  Inhabitants,  were  not  qualified 
voters  In  the  election  to  be  had  thereon.  All 
of  these  things  were  promulgated  over  the 
signature  of  James  H.  Pratt  attorney  for 
the  petitioners,  and  over  the  certificate  pub- 
lished therewith,  signed  by  Hugh  Bassett, 
presiding  Judge,  and  0.  D.  Manley,  clerk, 
of  the  county  court  attested  by  the  seal 
thereof.  It  appears  that  these  officers,  un- 
der their  hand  and  the  seal  of  the  court,  de- 
clared the  above  and  foregoing  to  be  a  no- 
tice of  election  which  they  had  caused  to 
be  signed  by  the  presiding  Judge  and  attested 
by  the  hand  and  seal  of  the  clerk  of  the 
court  Every  possible  element  of  a  sufficient 
notice  of  such  an  election  is  contained  there- 
in, unless  it  be  the  designation  of  the  time 
at  which  the  polls  should  open  and  dosei 
The  local  option  law  (section  3027,  Rev.  St 
1899  [Ann.  St.  1906.  p.  1733])  provides,  how- 
ever, that  "such  election  shall  be  conducted 
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and  the  results  thereof  ascertained  and  deter- 
mined In  accordance  In  all  respects  with 
the  laws  of  this  state  governing  general  elec- 
tions for  county  officers,"  etc. 

Section  6991,  Eev.  St.  1899  (Ann.  St.  1906, 
p.  3408),  of  fhe  general  laws  of  this  state 
with  respect  to  general  elections  for  county 
officers,  and  pertinent  to  the  case  now  be- 
fore ns,  provides  that  the  polls  shall  open 
at  7  o'clock  in  the  morning  and  continue 
open  until  6  o'clock  in  the  evening,  unless 
the  sun  shall  set  aft^  6,  when  the  polls  shall 
be  kept  open  until  sunset.  This  provision  is 
parcel  of  th4  public  and  general  laws  of  the 
state  on  the  subject  of  elections.  It  Is  a 
rule  of  public  policy  that  all  persons  must 
take  notice  of  the  public  laws  of  the  state. 
21  Amer.  &  Xhig.  Ency.  Law  (2d  Ed.)  588. 
Therefore,  it  appearing  in  the  published  no- 
tice of  election  that  the  same  was  to  be 
conducted  In  all  respects  under  the  elec- 
tion laws  of  the  state  concerning  the  election 
of  county  officers,  the  hours  at  which  the 
polls  were  to  open  and  close  must  be  re- 
garded as  though  specified  in  the  notice  of 
election  published  In  accordance  with  the 
provisions  of  the  general  statute  above  refer- 
red to.  As  a  matter  of  law,  the  voters  were 
advised  of  the  hours.  To  declare  that  the 
notice  of  election  was  insufficient  for  the 
reason  that  it  failed  to  sufficiently  indicate 
that  a  special  election  would  be  held  on 
the  8th  day  of  November,  1905,  would  be 
equivalent  to  declaring  the  voters  of  Bar- 
ry county  non  compos  mentis.  No  man  of 
ordinary  intelligence  and  prudence  could 
read  the  publication  over  the  hand  of  the 
presiding  Judge  apd  clerk  of  the  county 
court,  with  seal  attached,  in  the  particular 
newspaper  designated  as  the  medium  by 
which  the  notice  should  be  communicated  and 
published  on  the  particular  days  which  the 
order  of  the  court  required  without  know- 
ing that  an  election  for  the  purpose  mention- 
ed was  to  be  had  on  the  date  mentioned.  The 
presumption  obtains  that  the  county  court 
acted  and  ordered  the  notice  published  for 
the  purpose  therein  disclosed;  that  Is  to 
say,  what  the  notice  recited  the  court  had 
done  in  the  premises  was  to  the  end  that 
an  election  should  be  bad.  To  presume  oth- 
erwise would  not  comport  in  any  respect 
with  the  rules  of  law  nor  the  standard  by 
which  the  conduct  of  affairs  is  ordinarily 
determined.  It  would  be  a  violent  presump- 
tion, indeed,  for  a  voter  reading  this  docu- 
ment, purporting  to  be  a  notice  over  the 
hand  of  the  presiding  judge  and  clerk,  attest- 
ed by  the  seal  of  the  court,  to  conclude  that 
it  conveyed  a  meaning  otherwise  than  that 
the  proceedings  mentioned  therein,  looking 
to  the  submission  of  the  local  option  prop- 
osition, were  in  good  faith  and  to  be  effeo- 
toated  throughout  the  various  precincts  by 
the  Judges  therein  named  conducting  an 
election  on  the  8th  day  of  November,  1905. 
The  standard  which  the  law  seta  up,  and 


by  which  the  appropriate  and  orderly  con- 
duct of  human  affairs  is  ascertained  and 
measured  in  the  various  relations  of  life, 
is  that  of  an  ordinarily  prudent  man  in  given 
circumstances.  21  Amer.  &  Eng.  Bncy.  Law 
(2d  Ed.)  584.  It  Is  certain  that  no  ordinarily 
prudent  man  in  Barry  county,  who  read 
this  notice,  would  fall  to  understand  that 
It  was  notice  that  an  election  on  the  local 
option  proposition  would  be  had  on  the  date 
therein  named.  It  appears  In  the  record 
that  a  very  large  vote  was  polled  at  the 
election.  It  Is  therefore  certain  the  voters 
did  understand  It,  and  very  generally  availed 
themselves  of  the  privilege  to  express  their 
preference  at  the  polls. 
The  Judgment  is  affirmed.    It  Is  so  ordered. 

BLAND,   P.  J.,  and   GOODE,  J.,  concur 


COLUMBIA  BREWERY   CO.  v.  ROHLING 
et  al. 

(St.  Lonte  <3ourt  of  Appeals.    Mlssonri.    Oct.  6, 
190a) 

Witnesses— CoMPiTENOY— Transaction  with 
Decedent  — CoBPOBATioNS  — "Pabtt  to  a 
C!or7*rRACT  " 

Under  Rev.  St.  1899,  S  4652  (Ann.  St.  1906, 
p.  2520),  ezcluding  the  Burviving  party  to  a 
contract  from  testllying  after  the  other  party's 
death  to  transactions  had  with  him,  in  an  ac- 
tion by  a  corporation  on  notes,  it  wag  improper 
to  allow  defendants  to  testify  as  to  an  agree- 
ment by  the  deceased  agent  of  the  corporation 
to  cancel  the  notes;  the  term  "party  to  a  con- 
tract," as  applied  to  a  contract  by  a  corpora- 
tion, meaning  the  person  who  negotiated  the 
contract,  rather  than  the  corporation. 

[Ed.  Note.— For  eases  In  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  |  660.] 

Appeal  from  St.  Louis  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  the  Columbia  Brewery  Company 
against  H.  Rohling  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

Charles  Fensky,  for  appellant.  Muench, 
Walther  &  Muench,  for  respondents. 

NORTONI,  J.  This  is  a  suit  on  a  promis- 
sory note.  It  originated  before  a  Justice  of 
the  peace  In  the  city  of  St.  Louis,  and 
found  its  way  into  the  circuit  court.  The 
finding  and  judgment  were  for  the  defend- 
ants.   Plaintiff  prosecutes  the  appeal. 

The  evidence  tended  to  prove  that  the  de- 
fendants were  partners,  conducting  a  dram- 
shop and  grocery  store  in  the  city  of  St. 
Louis.  On  November  14,  1896,  they  borrow- 
ed from  the  plaintiff  brewery  company  the 
sum  of  $300,  for  which  they  executed  their 
joint  promissory  note,  payable  on  demand, 
with  Interest  at  the  rate  of  6  per  cent  They 
continued  the  saloon  and  grocery  business 
about  a  year  thereafter,  at  which  time  It 
appears  the  plaintiff  brewery  company,  by 
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its  agent,  one  Harry  Lange,  Induced  them  to 
dlBsolve  the  partnership,  as  the  business  was 
insufficient  to  support  two,  families.  The  de- 
fendant Rohllng  retired  from  the  business, 
and  the'  same  was  continued  by  defendant 
Menke,  his  half-brother.  It  appears  the 
plaintiff  brewery  company  was  In  some  man- 
ner interested  In  the  saloon  before  and  after 
the  partnership  was  dissolved.  The  saloon 
sold  plaintiff's  brew  of  beer.  One  Harry 
Lange  was  the  agent  of  the  brewery  com- 
pany. He  looked  after  their  collections  and 
adjusted  the  brewery  company's  business  af- 
fairs with  its  customers  In  that  section  of  the 
city.  The  defense  interposed  to  the  note  is 
that  it  was  settled  by  an  arrangement  be- 
tween the  defendants  and  Lange,  the  plain- 
tiff's agent,  as  follows:  That  Rohllng  re- 
tired from  the  saloon  and.  turned  the  busi- 
ness over  to  bis  half-brother,  Menke,  at  the 
instance  and  request  of  I^nge,  who  repre- 
sented the  Columbia  Brewery  C!ompany,  in 
an  arrangement  whereby  the  brewery  com- 
pany paid  to  him  $200  and  canceled  his  por- 
tion of  the  indebtedness  represented  by  the 
1300  note  in  suit.  Defendant  Menke  con- 
tinued the  business  for  several  months,  and 
finally,  at  the  instance  of  the  brewery's  agent, 
Lange,  executed  a  deed  of  trust  to  a  repre- 
sentative of  the  company  for  the  benefit  of 
the  plaintiff.  Menke  continued  the  business 
for  about  three  months  after  this  deed  of 
trust  was  executed,  when,  at  the  request  of 
Lange,  he  surrendered  possession  and  turned 
over  the  entire  business,  fixtures,  etc.,  to 
another  patron  of  the  plaintiff  brewery  com- 
pany. The  evidence  tends  to  prove  that,  in 
consideration  of  the  surrender  of  the  busi- 
ness and  turning  over  possession  thereof  to 
another  csutomer  of  the  brewery,  Lange,  the 
brewery's  agent,  agreed  to  cancel  Menke's 
Indebtedness  represented  by  the  note  and  ail 
other  indebtedness  which  he  then  owed  the 
brewery  company.  It  ajppears  that  Lange, 
the  agent  of  the  brewery  company,  departed 
this  life  prior  to  the  suit,  and  the  testimony 
of  both  defendants  with  respect  to  the  con- 
tracts with  him,  whereby  they  insist  the  In- 
debtedness was  canceled,  was  received  by  the 
court  over  the  objection  and  exception  of  the 
plaintiff. 
Plaintiffs  counsel  objected  on  the  ground 


that  Lange  is  dead,  and  it  was. therefore  in- 
competent for  the  defendants  to  testify  as 
to  the  two  separate  contracts  had  with  him 
concerning  the  payment  or  cancellation  of 
the  note  in  suit  This  evidence  was  incom- 
petent under  the  provisions  of  section  4652, 
Rev.  St.  1899  (Ann.  St.  1906,  p.  2520),  and 
should  have  been  excluded  by  the  court  It 
is  true  the  deceased  agent,  Lange,  was  not 
an  original  party  to  the  contract  or  cause  of 
action,  within  the  strict  letter  of  the  statute. 
He  was  tlo  contracting  agent,  however,  and 
therefore  falls  within  the  terms  af  the  stat- 
ute as  construed  by  our  Supreme  Court  A 
"iparty  to  a  contract,"  as  the  term  is  used  In 
the  statute,  when  considered  with  reference 
to  the  contract  of  a  corporation,  means  the 
person  who  negotiated  the  contract,  rather 
than  the  corporation  in  whose  name  and 
Interest  it  was  negotiated.  Banking  House  T. 
Rood,  332  Mo.  256,  33  8.  W.  816;  Southern 
Com.  Sav.  Bank  v.  Slattery,  166  Mo.  620,  66 
S.  W.  1066.  Under  the  statute  excluding  the 
surviving  party  to  a  contract  from  testifying 
after  the  death  of  the  other  party,  the  rule 
Is  the  death  of  the  contracting  agent  operates 
to  exclude  the  surviving  party  who  contract- 
ed with  blm.  See  the  following  cases  in 
point:  Williams  v.  Edwards,  94  Mo.  447,  7 
S.  W.  429;  Sidway  v.  Mo.  Land,  etc.,  Co., 
163  Mo.  342,  63  S.  W.  705;  Southern  Com. 
Sav.  Bank  v.  Slattery,  166  Mo.  620,  66  8.  W. 
1066;  Banking  House  v.  Rood,  132  Mo.  256, 
S3  S.  W.  816;  Central  Bank  v.  Thayer,  184 
Mo.  61,  82  S.  W.  142;  Nichols  v.  Jones,  32 
Mo.  App.  657;  McCormick  Harvester  Com- 
pany V.  Heath,  65  Mo.  App.  461;  Nelson  t. 
RaUway,'66  Mo.  App.  647;  Winters  v.  K.  of 
P.,  96  Mo.  As>p.  1,  69  S.  W.  662;  30  Amer. 
&  Eng.  Ency.  Law  (2d  Ed.)  1049,  1050. 

PlaintllTs  agent,  Lange,  whom  it  Is  alleged 
negotiated  the  settlements  and  contracted  to 
cancel  the  defendant's  Indebtedness,  being 
dead,  the  court  err<!d  in  permitting  the  de- 
fendants to  testify  touching  the  contracts  and 
settlements  with  him,  over  the  objection  and 
exception  of  the  plaintiff.  This  error  was 
highly  prejudicial. 

The  judgment  will  be  reversed,  and  the 
cause  remanded.    It  is  so  ordered. 

BLAND,  P.  J.,  and  OOODB,  J.,  concur. 
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COLEMAN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jnne  6, 
1908.    On  Rehearing,  June  24,  1908.     Sec- 
ond Rehearing  Denied  Oct.  14,  1908.) 

1.  Intoxicating   Liquobb  —  Locai,   Option 

Law— Violations— BviDBNCB. 

In  a  trial  for  violating  the  local  option 
law  by  the  sale  of  a  bottle  of  beer,  it  was  not 
error  to  permit  the  state  to  prove  that  the  bot- 
tle received  bv  the  witness  from  accused  was 
labeled  "Bndweiser." 

[EA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  g  291.] 

2l  Same— lN8TBCC?noN8. 

Where,  on  a  trial  for  violating  the  local 
option  law,  a  witness  testiSed  that  he  bought 
a  bottle  of  beer  from  accused,  and  put  15  cents 
on  the  counter,  and  accused  testified  that  be  did 
not  turn  over  to  accused  a  bottle  of  beer,  and 
did  not  get  the  15  cents,  but  that  he  Eave  beer 
to  the  witness,  and  the  court  charged  that  if 
the  jury  had  a  reasonable  doubt  as  to  whether 
accused  received  pay  for  the  beer,  they  should 
acquit,  the  refusal  to  submit  the  issues  whether 
accuseid  sold  or  intended  to  sell  any  intoxicant 
to  the  witness,  and  whether  he  took  the  16  cents, 
was  not  error. 

Appeal  from  Coleman  County  Court;  F.  M. 
Bowen,  Judge. 

Dave  Coleman  was  convicted  of  violating 
the  local  option  law,  and  be  appeals.  Af- 
firmed. 

Woodward  &  Baker,  for  appellant.  F.  3. 
McCord,  Asat  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  violating  the  local  option  law. 

Tbe  witness  Hammond  teetifled  that  be 
bought  a  iMttle  of  Budwelser  beer  from  ap- 
pellaut,  and  put  15  cents  on  the  counter, 
and  waliced  out  Under  his  testimony  this 
was  an  intoxicant  He  said  he  had  no  recol- 
lection of  wbat  Coleman  was  doing  at  the 
time  he  put  tbe  money  on  tbe  counter,  and 
did  not  icnow  what  became  of  it.  When  he 
returned,  be  did  not  see  tbe  money,  and  did 
not  know  whether  appellant  saw  bim  put 
the  money  on  the  counter,  had  no  recollec- 
tion of  appellant  giving  him  a  bottle  of  beer 
at  different  times,  and  that  he  had  no  recol- 
lection of  having  accepted  any  beer  that  ap- 
pellant gave  him.  He  bad  accepted  whisky 
on  one  occasion.  He  drank  Uno,  and  could 
tell  tbe  difference  between  Uno  and  beer. 
The  bottles  were  shaped  and  looked  alike. 
When  he  placed  the  money  on  tbe  counter,  it 
made  about  tbe  usual  noise  that  a  nickel 
would  make.  It  was  proved  by  tbe  witness 
King  that  Budwelser  beer  was  intoxicating. 
Appellant  testified  that  he  knew  the  witness 
Hammond ;  that  he  never  turned  over  to  him 
a  bottle  of  beer,  nor  did  Hammond  put  15 
cents  on  tbe  connter  for  tbe  bottle  of  beer; 
that,  if  be  ever  put  15  cents  down  on  the 
counter  In  bis  place  of  business,  be  never 
saw  it,  and  did  not  get  It,  and  knew  nothing 
of  it;  that  be  bad  set  beer  up  to  blm,  but 
never  charged  him  anything  for  it.  On  cross- 
examination  he  said  he  did  not  go  to  the  wit- 
ness Hammond  and  ask  him  to  sign  an  order 
for  a  dozen  bottles  of  beer  and  date  It  back, 
112  S.W.-49 


and  tell  bim  that  if  he  would  do  so  be  could 
present  tbe  order  in  court,  and  that  would  be 
all  there  was  to  It.  Hammond,  being  recall- 
ed, testified  that  appellant  came  to  him  and 
told  blm  he  bad  an  order  that  if  be  wottld 
sign  for  a  dozen  bottles  that  he  could  present 
It  in  court,  and  that  would  be  all  there  was 
to  tbe  case;  that  be  declined,  and  would  not 
sign  any  such  order. 

Under  this  state  of  facts  appellant  re- 
quested special  Instruction,  which  tbe  court 
refused  to  give,  submitting  the  Issue  made  by 
appellant's  evidence  that  he  did  not  sell  or 
intend  to  sell  any  intoxicant  to  the  alleged 
purchaser,  and  that  he  did  not  take  the  15 
cents,  if  any  was  placed  on  tbe  counter  by 
said  purchaser.  In  other  words,  he  presents 
in  the  special  Instruction  his  theory  of  tbe 
case,  as  testified  by  himself,  that  he  neither 
sold  the  purchaser  intoxicants  nor  received 
any  money  for  it,  but  only  "set  up"  tbe  beer 
to  Hammond.  This  was  an  Issue  squarely 
made  by  tbe  testimony,  and  upon  which  ap- 
pellant had  tbe  right  to  have  tbe  Jury  pass 
upon  under  appropriate  instruction.  Appel- 
lant did  what  be  could  in  tbe  way  of  asking 
a  special  charge,  and  this  was  refused.  This 
was  error. 

Tbe  witness  Hammond  testified  the  bottle 
be  received  from  appellant  had  a  label  on  it 
with  "Budwelser"  printed  on  the  label.  Ex- 
ception was  reserved  to  tbe  action  of  tbe 
court  permitting  tbe  state  to  prove  such  label 
was  on  tbe  bottle.  We  are  of  opinion  this 
was  not  error. 

Tbe  other  questions  suggested  for  revision 
have  been  decided  adversely  to  appellant's 
contention  in  other  cases  decided  at  the  pres- 
ent term. 

For  tbe  error  indicated,  the  judgment  is  re- 
versed and  remanded. 

BROOKS,  J.,  absent 

On  Rehearing. 

DAVIDSON,  P.  J.  On  a  former  day  of 
this  term  the  Judgment  herein  was  reversed 
because  of  tbe  refusal  of  tbe  court  to  give 
appellant's  special  requested  instruction  in 
regard  to  his  theory  of  the  case  as  testified 
by  himself,  to  wit,  that  he  neither  sold  the 
intoxicant  nor  received  any  money  for  It  but 
only  set  up  or  gave  tbe  beer  to  Hammond. 
It  was  said  in  the  original  opinion  that  this 
issue  was  presented  by  the  testimony,  upon 
which  appellant  had  a  right  to  have  tbe  Jury 
pass  on  under  appropriate  instructions.  A 
charge  is  embodied  in  tbe  transcript,  as  stat- 
ed in  tbe  original  opinion",  presenting  this 
matter,  which  was  refused  by  the  court. 
The  state  filed  a  motion  for  rehearing,  upon 
which  certiorari  was  ordered  to  perfect  the 
record.  Upon  return  of  this  writ  we  find  the 
court  gave  the  following  charge,  which  was 
omitted  from  the  transcript:  "Gentlemen  of 
the  Jury,  you  are  charged  that,  if  you  have 
a  reasonable  doubt  as  to  whether  or  not  the 
defendant  received  any  pay  for  the  beer,  it 
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will  be  your  duty  to  find  the  defendant  not 
guilty."  The  court,  upon  reviewing  this  ques- 
tion, Is  of  the  opinion  that  this  sufflclently 
presents  such  Issue  for  a  decision  of  the  jury, 
and,  this  being  so.  It  was  not  reversible  error 
to  refuse  the  other  instruction  requested  by 
appellant. 

Believing  the  issue  was  sufficiently  present- 
ed by  the  given  requested  instruction,  we 
grant  the  motion  for  rehearing,  and  set  the 
reversal  aside,  and  now  affirm  the  Judgment. 


PROCTOR  V.  STATE. 

(C!onrt  of  Criminal  Appeals  of  Texas.    June  24, 
19&8.)* 

1.  Cbiminai,  Law— Trial,— Obdeb  of  Pkooi^ 
Dbclabatiors  of  Conspibatob. 

Where  the  evidence  conclaslTely  showed  a 
conspiracy,  the  fact  that  declarations  of  a  con- 
spirator in  the  absence  of  the  co-conspirator 
were  received  in  evidence  before  the  evidence 
proving:  the  conspiracy  was  immaterial,  though 
the  better  practice  requires  the  evidence  of  the 
conspiracy  should  be  first  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Iaw,  {  1013.] 

2.  WiTNEssKs  —  Examination  —  Rmheshino 
Meuobv. 

Where  a  witness  on  a  second  trial  stated 
that  he  could  not  remember,  and  that  his  mem- 
orv  was  better  at  the  first  trial,  the  court  prop- 
erly permitted  him  to  refresh  bis  memory  by 
reading  his  former  testimony,  if,  after  doing  so, 
be  could  swear  that  the  same  was  true. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  (  885.] 

8.  Cbiminai,  Law— Appeai/— Habmi.ess  Ebbob 

—Exclusion  of  Evidence. 

The  refusal  to  permit  a  witness  called  by 
accused  to  testify  at  whose  Instance  he  was 
first  subpoenaed  was  harmless,  where  the  wit- 
ness subsequently  stated  that  lie  was  first  sum- 
moned by  the  state  and  was  afterwards  attach- 
ed as  a  witness  for  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  i  3147J 

4.  Witnesses— Examination— Impeachment. 
Where,  on  a  trial  for  homicide  committed 
by_  accused  and  his  brother  pursuant  to  a  con- 
spiracy because  of  an  insult  decedent  had  of- 
fered to  a  daughter  of  the  brother,  the  daughter 
testified  that  she  had  told  her  father  and  ac- 
cused of  the  insult,  evidence  that  after  the  kill- 
ing she  stated  that  decedent  had  not  insulted 
her,  except  to  say  to  her,  after  her  refusaj  to 
go  with  him  to  a  lemonade  stand  to  get  lemon- 
ade and  to  a  water  barrel  to  get  water,  that  he 
wanted  to  see  her  on  some  other  business,  was 
competent  as  impeaching  evidence. 

6     HOMIOIDB— MaNSLAUOHTEB- INSTBUOTTONS. 

Where  there  was  evidence  that  accused  and 
his  brother  killed  decedent  pursuant  to  a  con- 
spiracy to  kill  because  of  an  insult  he  had  of- 
fered a  daughter  of  the  brother  and  that  the 
killing  occurred  on  the  first  meeting  of  decedent, 
the  court  properly  charged  on  manslaughter  com- 
mitted for  insults  to  a  female  relative. 
6.  Same— Evidence— iAdmissibii-itt. 

Where  there  was  evidence  that  accused  and 
bis  brother  killed  decedent  pursuant  to  a  con- 
spiracy, and  that  after  the  killing  accused  told 
his  brother  to  go  to  accused's  house  and  get  a 
cartridge  for  his  pistol,  and  that  the  brother 
started  towards  tne  house,  evidence  that  the 
brother  came  to  the  house  of  accused  and  got  a 

*MotIon  to  dismiss  motion  tor  rehearing,  on  ac- 
count of  death  of  appellant,  granted  October  14,  1908. 


cartridge  to  fit  a  pistol  that  he  then  had  was 
admissible,  though  accused  was  not  present. 

7.  Same— Instructions. 

Where  it  was  undisputed  that  the  accused 
and  his  brother  together,  or  one  of  them,  killed 
decedent  for  insults  offered  to  a  daughter  of  the 
brother,  an  instruction  that  if  the  brother  was 
Informed  that  decedent  had  insulted  his  daugh- 
ter, and  the  brother  believed  it  to  be  true  and 
killed  decedent  the  first  time  he  met  him  and 
knew  him,  there  was  adequate  cause  for  the 
killing,  was  not  erroneous  as  not  only  requiring 
the  killing  to  take  place  the  first  time  that  the 
brother  met  decedent  after  being  informed  of  the 
insult,  but  also  that  the  brother  knew  decedent. 

8.  Same. 

Where,  on  a  trial  for  murder  by  accused 
and  his  brother  ^pursuant  to  a  conspiracy  ta 
kill  decedent,  an  instruction  that  if  the  brother 
killed  decedent  without  justification  accused  was 
not  guilty,  unless  he  was  present  and  knew  his 
brother's  intent,  and  acted  with  him  in  the  com- 
mission of  the  offense,  and  aided  or  encouraged 
him,  and  unless  the  brother  committed  the  of- 
fense in  pursuance  of  the  common  intent,  was 
not  erroneous  for  failing  to  state  with  whom 
the  brother  bad  formed  the  conmion  intent. 

9.  Cbiminai,  Law— Instbuctions. 

A  charge  must  be  read  as  a  whole,  whea 
passing  on  a  criticism  based  on  its  failure  to 
fully  state  the  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  IS  1990-1995.] 

10.  Same. 

On  a  trial  for  murder  by  accused  and  his 
brother  pursuant  to  a  conspiracy,  an  instruc- 
tion that,  if  the  state  introduced  any  act  of  the 
brother  done  in  the  absence  of  accused  after  the 
commission  of  the  homicide,  the  jury  will  not 
consider  it,  unless  accused  directed  the  brother, 
in  which  case  they  "will  consider  it"  as  legal 
evidence  against  accused,  is  not  erroneous  tor 
using  the  quoted  phrase,  instead  of  "may  con- 
sider it." 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  g  1858.] 

XL  Homicide— Self-defense— iNSTBucrioNa. 
Where  the  evidence  does  not  suggest  the 
issue  of  self-defense,  the  error  in  giving  a  cor- 
rect charge  on  the  law  of  self-defense  is  not 
ground  for  reversal. 

(EM.  Note.— For  cases  in  point,  see  CenL  Dig. 
vol.  20,  Homicide,  i  716.] 

Appeal  from  District  Court,  Cass  County ; 
P.  A.  Turner,  Judge. 

Chas.  H.  Proctor  was  convicted  of  man- 
slaughter, and  be  appeals.    Affirmed. 

T.  D.  Rowell  and  O'Neal  &  Figures,  for 
appellant.  F.  J.  McCord,  Asst.  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  tried  In  the 
district  court  of  Cass  county,  and  convicted 
of  manslaughter,  and  his  punishment  assess- 
ed at  five  years'  confinement  in  the  state 
penitentiary. 

The  evidence  In  substance  shows  that  de- 
ceased, Harry  Newman,  a  young  man,  was  at 
a  picnic  near  the  town  of  Jefferson,  having 
gone  there  from  Marshall,  where  he  lived; 
that  be  offered  an  insult  to  Miss  Effle  Proc- 
tor, the  daughter  of  W.  R.  Proctor ;  that  W. 
R.  Proctor  is  a  brother  of  Chas.  H.  Proctor. 
The  evidence  further  shows  that  the  deceas- 
ed invited  Miss  Effle  Proctor  to  go  with  him 
for  a  walk,  and  when  a  short  distance  from 
the  pavilion,  where  a  dance  was  proceeding. 
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be  nnbnttoned  bis  pants  and  showed  tbe 
young  lady  his  privates,  and  she  screamed 
and  ran  back  to  the  paTllion.  The  Proctors 
thereupon  proceeded  to  hunt  for  and  finally 
found  the  deceased  at  tbe  depot  In  Jefferson, 
waiting  for  a  train  to  go  back  to  Marshall. 
W.  R.  Proctor  took  his  daughter  to  the  depot 
to  identify  the  deceased.  The  Proctors  at 
that  time  were  not  acquainted  with  deceas- 
ed. When  they  arrived  there,  the  Proctor 
brothers  brought  the  deceased  Into  the  pres- 
ence of  the  daughter  and  she  Identified  him. 
Then  Chas.  H.  Proctor,  the  defendant,  who 
had  a  pistol  In  his  hand,  according  to  tbe 
testimony  of  some  of  the  witnesses,  hollow- 
ed to  the  crowd  to  stand  back  and  immedi- 
ately fired  a  pistol,  and  the  bullet  Entered 
tbe  back  of  deceased's  head,  from  which  he 
Instantly  died.  Several  witnesses  swear  posi- 
tively that  W.  R.  Proctor  did  the  shooting, 
bnt  some  of  the  testimony  clearly  suggests 
that  Chas.  S.  Proctor,  appellant,  did  the 
shooting.  The  evidence  clearly  suggests,  and 
the  court  properly  charged  on,  the  doctrine 
of  conspiracy ;  that  Is,  that  the  Proctors  had 
conspired  to  kUl  the  deceased,  which  they  did 
on  the  first  meeting  after  the  insult  was  offer- 
ed to  the  daughter  of  W.  R.  Proctor. 

Bill  of  exceptions  No.  1  shows  that  while 
the  witness  Isaiah  Goldberg,  a  witness  for 
the  state,  was  on  tbe  stand,  and  after  be 
had  testified  that  W.  R.  Proctor,  Miss  Effie 
Proctor,  and  himself  were  In  a  carriage  on 
their  way  from  tbe  plctilc  grounds  to  town, 
they  being  the  only  persons  in  the  carriage, 
except  Christopher,  the  driver,  the  defend- 
ant, Chas.  H.  Proctor,  not  being  present,  tbe 
witness  was  permitted  to  tell  wliat  W.  R. 
Proctor  said  to  his  daughter  In  the  absence 
of  tbe  defendant.  Thereupon  the  witness 
stated  that  W.  R.  Proctor  said  to  his  daugh- 
ter, Miss  Eflle  Proctor,  "You  say  he  Is  red- 
headed?" and  she  said,  "Yes;"  that  then  he 
said  nothing  more  until  he  got  to  Robert's 
saloon,  when  the  said  W.  R.  Proctor  said  to 
Miss  Eflle  Proctor,  "Keep  your  eyes  peeled, 
or  be  on  tbe  lookout"  W.  R.  Proctor  then 
went  into  Robert's  saloon  and  came  right 
out ;  did  not  stay  there  over  a  second  or  two. 
This  testimony  was  objected  to,  because  there 
was  no  evidence  to  show  a  conspiracy  be- 
tween W.  R.  Proctor  and  Chas.  H.  Proctor, 
and  no  evidence  had  been  introduced  to  show 
that  the  said  W.  R.  Proctor  and  Chas.  H. 
Proctor  were  principals  In  the  commission 
of  the  offense.  The  court  overruled  all  of 
said  objections  and  approved  the  bill,  with 
tbe  following  explanation:  "This  occurred 
before  the  killing.  I  had  tried  this  case  once 
before,  and  knew  that  the  evidence  would 
show  prima  facie  a  conspiracy.  The  jury 
were  charged  to  conBlder  the  acts  and  decla- 
rations of  W.  R.  Proctor  in  furtherance  of 
the  common  purpose  done  or  said  before  tbe 
homicide,  if  the  evidence  showed  a  conspira- 
cy beyond  a  reasonable  doubt ;  otiierwise,  to 
disregard  them.  See  evidence  of  Isaiah  Gold- 
berg.   It  shows  a  conspiracy.    When  the  par- 


ties in  the  carriage  left  tbe  picnic  grounds, 
0.  H.  Proctor  asked  W.  R.  Proctor  if  he  had 
a  gun.  W.  R.  Proctor  replied:  'No;  let  me 
have  yours.'  C.  H.  Proctor  replied:  'No; 
you  go  and  find  him  and  send  for  me.' "  We 
do  not  deem  it  necessary  to  collate  all  the 
evidence  in  tills  case  showing  a'  conspiracy 
on  the  part  of  the  Proctor  brothers  to  kill 
the  deceased,  and  It  is  by  no  means  certain 
from  this  record  as  to  which  one  fired  the 
fatal  shot.  It  Is  true  all  the  witnesses  that 
swear  positively  swear  that  appellant's  broth- 
er shot  tbe  deceased,  but  the  circumstances^ 
are  very  cogent  that  appellant  did  the  shoot-' 
Ing.  Be  this  as  it  may,  the  evidence  was 
clearly  admissible.  It  is  not  necessary,  but 
the  better  practice,  under  the  rules  of  this 
court,  to  first  establish  a  conspiracy  before 
permitting  the  declarations  of  the  conspira- 
tors In  the  absence  of  each  other  to  be 
admissible;  but  the  testimony  is  admissible, 
and  tbe  court  properly  admits  same,  where 
the  evidence  suggests  a  conspiracy.  The  evi- 
dence In  this  case  conclusively  shows  a  con- 
spiracy, and  it  is  immaterial  whether  tbe 
acts  of  the  party  in  the  absence  of  the  de- 
fendant were  introduced  before  tbe  conspir- 
acy was  proved,  or  afterwards ;  the  conspir- 
acy having  subsequently  been  proved.  See 
Smith  V.  State,  21  Tex.  App.  107,  17  S.  W. 
552;  Clark  v.  State,  28  Tex.  App.  189,  12  S. 
W.  729,  19  Am.  St  Rep.  817;  Armstead  v. 
State,  22  Tex.  App.  61,  2  S.  W.  627;  Stevens 
V.  State,  42  Tex.  Cr.  R.  154,  69  S.  W.  545 ; 
Cain  V.  State,  42  Tex.  Cr.  R.  210,  59  S.  W. 
275.  Tbe  court  in  its  charge  told  the  jury  to 
disregard  the  acts  and  conduct,  as  well  as 
declarations,  of  W.  R.  Proctor,  unless  the 
state  had  proved  a  conspiracy  In  this  case. 
Bin  of  exceptions  No.  2  shows  that  while 
Hendrix  liOwery,  a  witness  for  tbe  state,  was 
on  the  stand,  and  had  testified  in  chief  for 
the  state,  and  had  been  turned  over  to  ap- 
pellant's counsel  to  be  examined,  and  they 
bad  completed  their  cross-examination,  tbe 
district  attorney  then  handed  to  the  witness 
Lowery  a  carbon  copy  of  his  testimony  here- 
tofore taken  six  months  ago  on  the  trial  of 
this  case,  with  the  request  from  tbe  district 
attorney  to  tbe  witness  that  he  read  over  tbe 
carbon  copy,  the  witness  having  already  testi- 
fied In  his  direct  examination  on  this  trial 
that  be  did  not  remember  whether  or  not  the 
defendant,  Chas.  H.  Proctor,  had  bold  of  the 
deceased  at  tbe  time  he  was  shot,  and  after 
the  witness  Lowery  had  read  said  carbon 
copy  the  district  attorney  asked  him  what, 
if  anything,  was  Chas.  H.  Proctor  doing  at 
the  time  Newman  was  shot.  The  witness 
then  answered  that  he  bad  hold  of  him. 
This  bin  Is  approved,  with  this  statement: 
"The  witness  said  it  had  been  a  long  time, 
and  that  he  could  not  remember,  and  said 
that  his  memory  was  fresher  and  better  at 
the  first  trial,  and  he  would  like  to  read  his 
evidence.  After  reading  it,  he  said  he  now 
remembered  distinctly.  Defendant  was  offer- 
ed an  opportunity  to  cross  him."    There  was 
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no  error  in  the  action  of  the  court  In  over- 
ruling this  objection.  The  witness  bad  a 
right  to  refresh  his  men^ory  from  his  former 
testimony,  If,  after  reading  same,  he  could 
swear  same  was  true.  This  was  a  proper 
practice,  and  a  legitimate  mode  of  getting 
the  facts  before  the  Jury. 

BUI  of  exceptions  No.  3  shows  that  while 
Clyde  Munden,  a  witness  for  defendant,  was 
on  the  stand,  the  defendant's  attorney  asked 
said  witness  at  whose  Instance  he  was  first 
subpoenaed  to  attend  this  court,  six  months 
ago.  The  court  refused  to  permit  said  ques- 
tion according  to  the  bill;  but  same  Is  ap- 
proved with  this  explanation :  "After  the  ob- 
jection was  sustained  in  the  examination  of 
the  witness,  he  testified  to  all  the  above  facts; 
that  he  was  a  deputy  sheriff  of  Harrison 
county,  lived  at  Marshall,  knew  Harry  New- 
man, and  was  his  friend;  that  he  was  first 
summoned  as  a  witness  by  the  state,  was  ex- 
cused by  the  state,  and  was  afterwards  at- 
tached as  a  witness  for  the  defendant.  When 
the  witness  first  took  the  stand,  the  defend- 
ant asked  at  whose  instance  be  was  first 
summoned,  by  the  state  or  defendant.  Ob- 
jection was  made  that  It  was  immaterial, 
and  sustained ;  but  this  very  fact  was  after- 
wards testified  to  by  this  same  witness,  as 
well  as  the  other  facts  stated  above."  Clear- 
ly, with  this  explanation,  there  could  have 
been  no  injury  In  the  ruling  of  the  court 

Bill  No.  4  shows  that  the  state  was  per- 
mitted to  prove  by  Whit  Castner,  over  appel- 
lant's objection,  the  following:  That  Miss 
Efile  Proctor  came  to  the  home  of  the  de- 
fendant, Chas.  H.  Proctor,  after  the  killing, 
crying,  and  that  Mrs.  Eddie  Proctor  introduc- 
ed her  to  the  witness,  and  that  Mrs.  Eddie 
Proctor  then  asked  Miss  Effle  Proctor  what 
on  earth  the  young  man  had  done  to  her  to 
cause  all  this  trouble,  and  that  Miss  Effle 
Proctor  replied  that  he  had  asked  her  while 
at  the  dance  platform  to  go  with  him  to 
the  lemonade  stand  to  get  a  glass  of  lemon- 
ade, and  that  she  told  him  that  she  did  not 
want  any  lemonade,  and  that  he  then  asked 
her  to  go  with  him  to  the  water  barrel  to 
get  some  water,  and  that  she  told  him  that 
she  did  not  want  any  water,  and  that  he  then 
said  that  he  wanted  to  see  her  on  some  other 
business,  and  that  this  was  all  that  was  done 
or  said,  and  that  she  took  this  as  an  Insult 
Appellant  objected  to  this,  because  In  the 
absence  of  the  appellant,  and  because  said 
evidence  was  wholly  Immaterial  and  highly 
prejudicial  to  the  rights  of  appellant  because 
the  true  issue  in  this  case  Is  not  what  Miss 
Effle  Proctor  may  have  told  Mrs.  Eddie  Proc- 
tor in  the  presence  of  the  witness  Whit  Cast- 
ner, after  the  killing,  as  to  what  the  insult- 
ing words  and  conduct  of  the  deceased  was 
towards  her ;  but  the  real  issue  is  as  to  what 
Miss  Effle  Proctor  told  her  father,  W.  R. 
Proctor,  and  her  uncle,  Chas.  H.  Proctor, 
the  appellant  The  court  approves  this  bill 
with  the  statement  that  the  charge  limits 
this  evidence  to  impeaching  purposes.    It  In 


some  respects  contradicts  the  statement  that 
Miss  Effle  Proctor  made  to  her  father  and 
appellant,  and  to  that  extent  renders  improb- 
able that  she  told  her  father  and  appellant 
what  she  swears  she  told  them.  The  testi- 
mony was  admissible.  Norman  v.  State,  26 
Tex.  App.  225,  9  S.  W.  606;  Fassett  v.  State. 
41  Tex.  Cr.  R.  400,  55  S.  W.  497;  Hobbs  v. 
State  (decided  at  present  term)  112  S.  W.  308. 
The  court  properly  charged  on  all  phases  of 
manslaughter  committed  for  insults  commit- 
ted to  a  female  relative  upon  the  first  meet- 
ing. 

Bill  of  exceptions  No.  5  complains  that  the 
State  was  permitted  to  prove  by  the  witness 
Whit  Castuer  that  he  saw  W.  R.  Proctor, 
after  the  killing  of  Harry  Newman,  at  Chas. 
H.  Proctor's  residence;  that  W.  R.  Proctor 
came  there  for  the  purpose  of  getting  a  cart- 
ridge to  fit  a  pistol  that  he  (W.  R.  Proctor) 
then  bad  in  bis  hand  of  38  or  41  caliber ;  that 
W.  R.  Proctor  got  the  cartridge  and  it  fitted 
the  pistol ;  that  this  was  a  short  while  after 
the  killing,  and  defendant  Chas.  H.  Proctor 
was  not  present  This  bill  is  approved  with 
this  explanation:  "See  evidence  of  Walter 
Jackson.  He  testified  that  a  short  time  after 
the  killing  he  and  the  two  Proctors  were  to- 
gether, and  took  a  drink  together  in  Dre- 
ben'B  saloon,  and  Just  after  they  left  the 
saloon  C.  H.  Proctor  told  W.  R.  Proctor  to  go 
to  bis  house  and  get  a  cartridge  for  his  pistol, 
told  him  where  he  would  find  it  at  his  house 
and  the  number  and  kind,  and  that  W.  R. 
Proctor  at  once  left  them  aud  started  towards 
the  house  of  O.  H.  Proctor.  This  was  the 
only  act  or  declaration  of  W.  R.  Proctor  after 
the  homicide,  in  the  absence  of  O.  H.  Proctor, 
that  was  admitted  in  evidence.  See  charge  of 
the  court  as  to  acts  of  W.  R.  Proctor  after 
the  homicide.  In  the  absence  of  C.  H.  Proctor. 
I  charged  the  Jury  to  consider  such  acts  if 
they  believed  from  the  evidence,  beyond  a 
reasonable  doubt,  that  C.  H.  Proctor  direct- 
ed W.  R.  Proctor  to  do  them;  otherwise,  to 
absolutely  disregard  them."  Clearly,  with 
this  explanation,  the  testimony  was  admis- 
sible. 

Appellant  in  his  motion  for  a  new  trial 
objects  to  the  following  charge:  "If  you  be- 
lieve from  the  evidence  W.  R.  Proctor  was  In- 
formed that  the  deceased,  Harry  Newman, 
had  used  insulting  words  or  bad  been  guilty 
of  insulting  conduct  towards  his  daughter, 
and  that  he  believed  it  to  be  true,  and  that 
he  killed  him  the  first  time  he  met  him,  and 
knew  him,  after  being  so  informed,  then  this 
would  be  adequate  cause."  The  error  com- 
plained of  by  appellant  is  that  it  did  not 
only  require  the  killing  must  take  place  the 
first  time  that  W.  R.  Proctor  met  deceased 
after  he  was  informed  of  the  insult  to  his 
daughter,  but  also  that  he  (W.  R.  Proctor) 
must  know  the  deceased  in  order  to  reduce 
the  homicide  to  manslaughter.  It  was  not 
necessary  for  the  charge  to  contain  the  state- 
ment that  he  knew  him,  but  such  statement 
could  certainly  not  have  injured  appellant 
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There  Is  no  question  bnt  what  deceased's  name 
was  Hany  Newman.  There  is  no  question  bnt 
what  appellant  and  his  brother  together,  or 
one  or  the  other  of  them,  killed  Harry  New- 
man for  insnlts  to  the  daughter  of  W.  R. 
Proctor. 

The  eighth  ground  of  appellant's  motion 
for  new  trial  complains  of  the  following 
charge:  "If  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  W.  R.  Proc- 
tor unlawfully  shot  and  thereby  killed  said 
Harry  Newman  with  a  pistol,  and  that  he 
was  not  justified  In  so  doing  on  the  grounds 
of  self-defense,  as  that  law  Is  given  you  in 
this  charge  hereafter,  then  you  will  find  the 
defendant  Chas.  H.  Proctor  not  guilty,  unless 
you  find  from  the  evidence,  beyond  a  reason- 
able donbt,  that  the  defendant  was  present 
and  knew  the  unlawful  Intent  of  W.  R.  Proc- 
tor, and  acted  together  with  him  in  the  com- 
mission of  said  ofTense,  and  aided  him  by  acts 
or  encouraged  him  by  words  or  gestures  In 
the  commission  of  said  ofTense,  and  that  W. 
R.  Proctor  committed  said  offense  in  pur- 
suance of  a  common  Intent,  and  in  pursuance 
of  a  previously  formed  design,  in  which  the 
minds  of  both  united  and  concurred."  Ap- 
pellant Insists  that  the  latter  part  of  said 
charge  Is  error,  because  same  does  not  state 
with  whom  he  (W.  R.  Proctor)  had  formed 
the  common  Intent  to  commit  the  offense, 
and  because  the  same  does  not  state  with 
whom  the  previously  formed  design  to  com- 
mit the  offense  was  entered  Into.  A  charge 
must  be  read  as  a  whole  when  passing  on 
this  character  of  criticism.  Furthermore,  we 
do  not  think  the  charge  Is  subject  to  the 
criticism,  when  viewed  alone. 

The  tenth  ground  of  the  motion  complains 
of  the  following  charge:  "If  you  find  that 
the  state  has  Introduced  any  act  of  W.  R. 
Proctor  done  by  him  In  the  absence  of  Chas. 
H.  Proctor  after  the  commission  of  the  homi- 
cide, then  you  will  not  consider  It  in  finding 
your  verdict,  but  you  will  wholly  disregard  It, 
unless  you  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  Chas.  H.  Proctor  di- 
rected said  W.  R.  Proctor,  in  which  event 
you  will  consider  It  as  legal  evidence  in  the 
case  against  Chas.  H.  Proctor."  There  was 
no  error  in  this  charge.  Appellant's  criti- 
cism is  that  the  court  says  "you  will  con- 
sider it,"  instead  of  "may  consider  It."  This 
Is  hypercritical.  The  court,  In  this  case, 
charged  on  the  law  of  self-defense;  but,  as 
the  Assistant  Attorney  General  suggests,  we 
have  read  the  evidence  carefully,  and  we  see 
nothing  in  the  same  to  suggest  the  issue  of 
self-defense.  However,  the  court's  charge  is 
correct,  if  the  Issue  had  been  in  the  case, 
"vhen  read  as  a  whole.  See  Hoover  v.  State, 
35  Tex.  Cr.  R.  342,  33  S.  W.  337. 

The  evidence  In  this  case  conclusively 
shows  that  deceased  was  killed  for  offering 
Insults  to  appellant's  brother's  daughter.  It 
further  shows  that  appellant  heartily  and 
thoroughly  co-operated  In  the  Inclplency  of 
the  matter  with  his  brother  in  killing  the 


deceased,  that  the  killing  took  place  upon  the 
first  meeting,  and  the  evidence  thoroughly 
supports  the  verdict  The  charge  is  in  no 
respects  erroneous,  such  as  requires  a  re- 
versal of  this  case. 
Finding  no  error,  the  judgment  is  affirmed. 


GARRISON  et  al.  v.  McJLAIN  et  al.t 

(Court   of  Civil   Appeals  of  Texas.     June  27, 

1808.     Rehearing  Denied  Oct.  10,  1908.) 

Wills— Requisites— Dbed  ob  Will— Effect 

AT  Grantor's  Death. 

Since  an  estate  of  freehold  or  inheritance 
may  be  made  to  commence  in  futnro  by  deed 
as  by  will,  an  instrument  in  the  form  of  a  stat- 
utory deed  was  not  testamentary  becanse  of  a 
clause  that  it  was  not  to  take  effect  before  the 
grantor's  death. 

[Ed.  NotP.— For  pases  in  point,  see  Cent.  Dig. 
vol  49,  Wills,  S§  209,  210.T 

Appeal  from  District  Court,  Hill  County; 
Sam  R.  Scott  Judge. 

Action  by  Mrs.  B.  J.  Garrison  and  others 
against  John  B.  McLain  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Morrow  &  Smlthdeal,  for  appellants.  R. 
M.  Vaughan  and  Works  &  McGee,  for  appel- 
lees. 

RAINET,  C.  J.  Appellants  Instituted  this 
suit  against  appellees  to  recover  an  undivided 
three-fourths  Interest  In  and  to  three  tracts 
of  land.  Appellants  claim  title  as  heirs  of 
John  M.  McLain,  and  appellees  claim  title 
to  the  403-acre  tract  by  virtue  of  two  sepa- 
rate deeds  of  conveyance,  made  by  John  M. 
McLaIn  to  his  sons,  John  B.  McLain  and  H. 
N.  McLain,  on  January  11,  1898,  and  to  the 
other  two  tracts  through  deeds  made  at  the 
same  time  by  said  John  M.  McLain  to  his 
wife,  Catherine  Flora  McLain,  and  daughter, 
Mattle  Lou  McLain.  The  case  was  tried  be- 
fore a  jury  on  special  Issues  as  to  the  deliv- 
ery of  said  deeds,  and  the  construction  of 
the  deeds  was  left  to  the  court.  A  verdict 
was  rendered  by  the  jury  to  the  effect  that 
the  deeds  had  been  delivered,  and  the  court 
construed  the  instruments  to  be  deeds  of  con- 
veyance, and  judgment  was  rendered  against 
the  appellants.  As  we  view  the  case,  there 
Is  only  one  controlling  question,  and  that  Is 
the  proper  construction  to  be  given  the  said 
instruments — whether  testamentary  In  char- 
acter, or  valid  deeds  of  conveyance. 

On  a  former  trial  of  this  case  the  district 
court  held  the  Instruments  to  the  sons  to  be 
testamentary  in  character,  but  held  otherwise 
as  to  the  conveyance  to  the  wife  and  daugh- 
ter. On  appeal  the  Court  of  Appeals,  Third 
District,  to  which  court  the  cause  had  been 
referred,  reversed  and  remanded  the  case, 
as  there  was  some  question'  in  the  case  as 
to  the  delivery  of  the  deeds.  In  an  opinion 
by  Mr.  Justice  Fisher  It  was  held.  In  effect, 
that  the  language,  "This  deed  to  take  effect 
at  my  death,  and  not  before,"  used  In  said 

t  Writ  of  error  refused  by  Supreme  Court 
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deeds,  when  constrncd  In  connection  with  the 
other  language  therein,  which  was,  in  aub- 
Btance,  that  used  in  the  form  specified  by 
our  statutes  for  conveyances,  did  not  make 
the  said  Instruments  testamentary  in  char- 
acter. In  said  opinion  said  instruments  are 
set  out  In  full,  and  the  discussion  there  made 
as  to  the  law  of  this  case  accords  with  the 
views  of  a  majority  of  this  court,  and  refer- 
ence Is  here  made  to  said  opinion  as  express- 
ing all  that  is  necessary  to  be  said  on  the 
subject.  McLaln  v.  Garrison  (Tex.  Civ.  App.) 
88  S.  W.  484,  same  case  on  rehearing  89  S. 
W.  284. 

On  the  last  trial  the  case  was  tried  in  ac- 
cordance with  said  opinion,  and  in  view  of 
that  fact  our  Associate,  Mr.  BOOKHOUT, 
concurs  with  the  disposition  we  here  make 
of  the  case,  but  disagrees  with  the  holding 
that  said  Instruments  on  their  face  are  not 
testamentary  In  character. 

The  evidence  supports  the  verdict,  and  the 
Judgment   is   affirmed. 


MISSOURI,  K.  &  T.  BY.  CO.  OF  TEXAS  v. 
JAMES. 

(Court  of  Civil  Appeals  of  Texas.    July  2, 1908. 
Rehearing  Denied  Oct.  8,  1908.) 

1.  Appeal  ahd   Kbbob  —  Vbbdiot  —  Cokclu- 
sivgness. 

A  verdict  on  conflicting  evidence  is  final. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  gf  3935-3937.] 

2.  PLCAniHo— Detects— AinEB  bt  Vebdict. 

The  defect  in  a  petition,  good  aa  against  a 
general  demurrer,  but  defective  as  against  a 
special  exception  based  on  the  indefiniteness  of 
the  act  constituting  the  negligence  complained 
of,  is  cnred  by  a  verdict  after  trial,  without  any 
action  on  a  8i>ecial  exception,  and  on  a  charge 
predicating  a  recovery  for  plaintiff  on  a  finding 
of  the  acts  alleged  to  be  negligence  as  a  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §{  1451-1477.] 

Appeal  from  District  Court,  Morris  County; 
P.  A.  Turner,  Judge. 

Action  by  Ben  James  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Tex- 
as. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Coke,  Miller  &  Coke  and  Schluter  &  Sin- 
gleton, tor  appellant  Terrell  &  French,  for 
appellee. 

PER  CURIAM.  1.  There  Is  evidence  to 
support  the  finding  of  the  Jury  that  Tom  Gil- 
strap  acted  as  porter  on  the  excursion  train 
with  the  consent  and  knowledge  of  the  con- 
ductor. There  la  evidence  in  the  record  that 
Oilstrap  not  only  acted  as  porter  on  the 
train  going  to  Dallas,  but  that  he  also  acted 
In  that  capacity  In  returning  from  Dallas  on 
the  train.  The  evidence  on  the  question  of 
Oilstrap's  being  a  porter  of  the  appellant  is 
in  conflict,  and  In  such  state  of  the  record 
it  was  a  matter  parely  for  decision  by  the 
Jury.    Their  finding  In  the  matter  Is  finaL 


2.  Because,  from  the  facts  alleged  in  the 
petition,  there  might  be  Inferred  or  Implied 
negligence,  by  fair  and  reasonable  intend- 
ment the  petition  could  be  held  good  as 
against  a  general  demurrer.  But,  If  a  spe- 
cial exception  had  been  insisted  on  because 
of  indefiniteness  of  the  act  alleged  being  neg- 
ligence or  not,  then  we  are  inclined  to  the 
opinion  that  the  exception  should  have  been 
sustained,  and  that  it  would  have  been  re- 
versible error  to  have  failed  to  sustain  the 
exception.  No  exception,  however,  appears 
to  have  been  acted  on  In  the  record.  There 
having  been  a  verdict  In  the  case,  without 
action  on  demurrer  or  exception,  we  are  of 
the  opinion  that  any  defect  In  the  allegatloos 
and  petition  has  been  cured  by  the  verdict. 
The  court,  in  his  charge  to  the  Jury,  predicat- 
ed a  recovery  for  the  plaintiff  on  a  finding  by 
the  Jury  of  the  acta  alleged  to  be  negligence 
as  a  fact 

3.  The  petition  In  effect  alleged  permanent 
injuries,  or  probability  of  permanent  Inju- 
ries, from  which  appellee  might  suffer.  The 
charge  In  this  respect  is  not  afflrmattve  error. 

The  case  is  ordered  affirmed. 


KBUEGEL  V.  JOHNSON  et  aLf 

(Court  ot  Civil  Appeals  of  Texas.     June  27, 

1908.    Rehearing  Denied  Oct  10,  1908.) 

1.  Appeai.  and  Bbbob— Abbiohmentb  of  Eb- 
bob—Revisw— Absence  of  Stateicents  of 
Fact  ob  Bills  of  Exceptions. 

Assignments  that  the  court  erred  in  deny- 
ing plaintiff's  motion  without  trial,  and  with- 
out either  party  having  opportunity  to  annoance 
ready  for  trial,  and  in  denying  plaintiff  a  jury, 
though  presenting  correct  legal  propositions,  can 
not  Be  sustained  on  a  writ  of  error,  in  the  ab- 
sence of  statement  of  facts  or  bills  of  exception 
showing  that  the  court  acted  as  alleged. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vd.  8,  Appeal  and  Error,  B  2412-2410.] 

2.  SA)n>— Gbottpinq  Assionkektb- Bbiefs. 

Where  assignments  of  error  are  grouped, 
and  are  not  copied  in  the  brief,  propositions 
thereunder  cannot  i>e  considered. 

[Ed.  Note. — For  cases  in  point  see  Cent  Di& 
vol.  3,  Appeal  and  Error,  {  3094.] 

3.  Same— FiNDiRO  or  Facts. 

Witbont  a  statement  of  facts  in  the  record, 
the  findings  of  fact  are  conclusive  on  appeal. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  E^ror,  fl  2867-2877.} 

Error  from  District  Coart,  Dallas  Ck>an- 
ty;  Richard  Morgan,  Judge. 

Motion  by  Herman  Krnegel  against  J.  Roll 
Johnson  and  others  to  compel  Johnson,  as 
sheriff,  and  the  sureties  on  his  bond,  to  pay 
a  Judgment  assigned  to  plaintiff  because  of 
the  sheriff's  failure  to  levy  an  execution. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Herman  Kruegel,  for  plaintiff  In  error. 
Jeff  Word,  for  defendants  in  error. 

RAINE;,  C.  J.  Herman  Kruegel  filed  a 
motion  in  the  district  court  against  J.  Roll 
Johnson,  sheriff  of  Dallas  county,  and  the 
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«aretle8  on  bis  official  bond,  to  recover  tbe 
amount  of  a  Judgment  rendered  in  case  No. 
14,225,  H.  D.  Peck  t.  Murpby  &  Bolanz,  In 
favor  of  said  Peck,  alleging  tbat  said  Jobn- 
son,  as  sherilT,  bad  failed  to  levy  an  execu- 
tion Issued  In  pursuance  of  said  Judgment, 
and  make  return  tbereon,  and  tbat  the  said 
Judgment  bad,  for  a  valuable  consideration, 
been  transferred  to  blm.  On  bearing,  a  judg- 
ment for  defendants  was  rendered,  and 
Kruegel  brings  tbe  case  bere  by  writ  of  er- 
ror. 

The  first  assignment  of  error  Is,  In  effect, 
tbat  plaintiff  in  error  was  denied  a  Jury  in. 
tbe  trial  of  the  cause,  and  the  second  assign- 
ment of  error  is,  in  effect,  that  the  court  erred 
in  acting  on  the  motion  without  trial,  and 
without  either  party  having  an  opportunity 
to  announce  ready  for  trial,  etc.  These  as- 
signments present  correct  legal  propositions, 
but  there  is  no  statement  of  facts,  nor  bills 
of  exception  In  tbe  record,  nor  anything  of 
record  showing  that  tbe  court  acted  in  tbe 
manner  complained  of.  Such  being  the  state 
of  the  record,  there  is  nothing  upon  whlcb 
to  base  a  proper  conclusion  and  said  assign- 
ments are  therefore  overruled. 

The  third  and  fourth  assignments  of  error 
are  not  copied  In  the  brief  as  required  by 
the  rules,  but  are  presented  as  grouped,  as 
follows:  "The  court  erred  in  overruling  and 
refusing  motion  for  penalty,"  etc.,  and  in  en- 
tering order  or  Judgment  against  Kruegel 
on  Its  finding  of  facts  and  conclusions  of  law 
that  the  sheriff  did  make  the  levy  in  ques- 
tion by  reason  of  having  been  enjoined,  and 
in  going  outside  of  the  record  into  another 
case  to  find  tbat  fact,  if  It  existed.  Said  as- 
signments are  not  presented  In  any  other 
form.  Several  propositions  are  made  there- 
under, but  none  can  be  considered  under  such 
n  presentation. 

Tbe  court  filed  bis  conclusions  of  fact  and 
law  as  follows : 

"Findings  of  Fact  J.  Boll  Johnson,  as 
sheriff,  did  levy  the  execution  which  It  Is 
alleged  be  did  not  levy,  and  he  was  enjoined 
from  any  further  proceedings  under  or  by 
virtue  of  said  execution  by  an  injunction 
granted  by  tbe  Honorable  Thos.  F.  Nash, 
Judge  of  the  Fourteenth  Judicial  district  of 
Texas. 

"Conclusions  of  Law.  Upon  the  foregoing 
findings  of  fact,  tbe  motion  should  be  over- 
ruled." 

There  being  no  statement  of  facts  In  the 
record,  tbls  court  will  have  to  take  the  find- 
ings of  fact  by  the  trial  court  as  warranted 
by  the  evidence.  The  findings  of  fact  of  tbe 
court  showing  that  the  sheriff  had  been  en- 
joined, and  nothing  showing  error  therein, 
is  conclusive  of  that  question. 

The  fifth  assignment,  that  the  court  erred 
in  overruling  amended  motion  to  rescind  and 
vacate  order  overruling  and  refusing  to  hear 
motion  for  penalty,  etc.,  finds  no  support  in 
tbe  record,  and  it  is  overruled. 

The  judgment  is  affirmed. 


HAMES  et  al.  v.  STROUD  et  al. 

(Court    of   Civil    Appeals   of   Texas.     July   3, 

1908.    Rehearing  Denied  Oct.  10,  1908.) 

1.  Attobnet    akd    CuitWT  —  Ekployment — 

CONTKACTS. 

An  attorney  is  not  bound  to  defend  persona 
chareed  with  a  crime,  and  may  fix  the  terma  on 
which  he  will  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  {§  328,  329.] 

2.  Same— DBAI.INOS  Beh^ween  Atiobnet  and 
CuENTv-GooD  Faith. 

An  attorney  in  dealing  with  his  client  mast 
act  with  the  utmost  fairness,  and  in  perfect 
good  faith. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client  i  239.] 

3.  Same— BviDEHCH— SuyFioiENOT. 

Evidence  held  to  show  that  an  attorney 
dealt  fairly  with  his  clients,  and  transactions 
between  them  could  not  be  set  aside  on  tbe 
groand  of  fraud. 

VEid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client  I  ^9.] 

4.  Husband  ahd  Wnn— Community  Pbopeb- 

TY— BiQHT  or  SUBVIVIHQ  WlTE. 

Tbe  surviving  wife  before  remarrying  may 
dispose  of  commanity  property  to  settle  com- 
munity debts  which  are  an  incumbrance  on  the 
property,  irrespective  of  the  rights  of  the  heirs 
therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  18  1012,  1026.] 

6.  Same. 

Where  a  wife  as  commanity  survivor  has 
disposed  of  land  in  settlement  of  an  incumbrance 
thereon  which  existed  prior  to,  but  was  enforced 
after,  the  death  of  the  husband,  she  could  not 
recover  the  land  without  at  least  offering  to 
I>ay  the  amount  acknowledged  to  be  due  tbereon. 
6.  Bills  and  Notes— Bona  Fide  Holder— 
Fbaud. 

One  who  becomes  an  owner  of  a  note  before 
maturity  for  a  value  and  without  notice,  and  who 
procures  a  jadgment  foreclosing  a  lien  securing 
It,  cannot  be  defeated  because  of  the  alleged 
fraud  of  the  payee  of  the  note. 

Appeal  from  District  Court  Rockwall 
County;    F.  L.  Hawkins,  Judge. 

Action  by  Elizabeth  Hames  and  others 
against  L.  D.  Stroud  and  another.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Chas.  Q.  Evans  and  F.  W.  Bartlett,  for  ap- 
pellants. T.  B.  Rldgell  and  WorA  &  Charl- 
ton, for  appellees. 

RAINBY,  O.  J.  This  suit  was  Instituted 
May  14,  1906,  by  Elizabeth  Hames  and  her 
seven  children,  two  of  whom  were  minors, 
against  L.  D.  Stroud  and  M.  S.  BaUey.  Tbe 
nature  of  tbe  suit  was  to  set  aside  a  cer- 
tain conveyance  for  fraud,  and  to  recover 
124  acres  of  land,  alleging,  in  substance,  that 
L.  D.  Stroud,  the  attorney  for  appellants, 
had  as  such  attorney  gained  their  confidence, 
and  bad  thereby  fraudulently  overreached 
them  in  his  dealings  with  them.  Answers 
were  filed,  and,  upon  a  hearing,  the  court 
instructed  a  verdict  for  defendants,  and  Judg- 
ment was  rendered  accordingly,  from  which 
this  appeal  Is  prosecuted. 

Tbe  appellants  complain  tbat  tbe  court  err- 
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«d  in  directing  a  verdict  for  defendants.  All 
tbe  assignments  are  based  on  this,  and,  if 
there  is  no  error  in  the  court's  action  in  this 
respect,  all  the  other  assignments  of  error 
fall  and  need  not  be  discussed.  The  evidence, 
in  substance,  shows  that  Levi  Hames  and 
Elizabeth  Hames  were  husband  and  wife, 
and  bad  seven  children,  viz.,  Fred,  Georgia, 
Thomas,  Garfield,  Arthur,  Mansfield,  and 
Tievi  Hames,  tbe  last  two  minors  at  tbe  insti- 
tution of  this  suit.  In  1897  Levi  Hames  died 
intestate,  leaving  surviving  him  his  wife, 
said  Elizabeth  Hames,  and  said  children.  At 
the  time  of  said  Levi  Hames'  death,  he  and 
his  wife  owned  as  community  property  the 
124  acres  of  land  In  controversy,  on  which 
existed  a  certain  amount,  about  |700,  due 
for  purchase  money.  Thereafter,  on  March 
15,  1898,  one  W.  H.  Atherton  was  appointed 
and  qualified  as  administrator  of  the  estate 
of  Levi  Hames.  Atherton  and  wife,  being 
the  owners  of  the  notes  given  for  said  pur- 
chase money,  transferred  them  to  one  W.  L. 
McCord,  together  with  such  title  as  they  had 
In  tbe  land.  McCord,  failing  to  collect  said 
notes  through  tbe  probate  court,  and  said 
administration  being  closed,  instituted  suit 
In  the  district  court  to  recover  on  said  notes 
and  to  forecloise  tbe  vendor's  lien  on  the  land, 
making  Atherton,  administrator,  Elizabeth 
Hames,  and  all  her  children  parties  to  said 
suit.  On  May  9,  1900,  Elizabeth  Hames  and 
four  of  her  children,  viz.,  Fred,  Thomas, 
Georgia,  and  Mansfield  Hames,  executed  their 
two  promissory  notes  for  $250  each,  with 
10  per  cent.  Interest,  payable  to  the  order  of 
L.  D.  Stroud,  and,  to  secure  the  payment  of 
said  notes,  they  executed  a  deed  of  trust  on 
their  interest  In  said  124  acres  of  land.  In 
consideration  of  said  notes,  said  Stroud 
agreed  to  secure  legal  services  in  defending 
the  foreclosure  suit  brought  by  McCord  as 
aforesaid,  and  said  Stroud  further  agreed  as 
follows :  "Now,  I  undertake  and  agree  to  de- 
fend said  suit,  or  any  other  suits  that  may 
be  brought  by  said  McCord,  or  any  other 
person  or  persons,  on  said  pretended  vendor's 
Hen  notes;  and.  In  case  I  fall  entirely  to 
defeat  said  suit  or  suits,  then  the  two  notes 
this  day  executed  to  me  by  said  Mrs.  Eliza- 
beth Hames  and  ber  other  children  above 
named  shall  not  be  collected  by  me.  In  case 
I  shall  by  any  means  defeat  as  much  as  one- 
half  of  said  claim,  then  I  shall  only  be  al- 
lowed to  collect  the  first  note.  I  hereby 
agree  that  I  will  not  transfer,  assign,  or  sell 
said  notes  to  any  other  person  without  the 
consent  of  the  said  Mrs.  Elizabeth  Hames 
and  the  others  whose  names  are  signed  there- 
to." Tbe  McCord  suit  was  dismissed ;  plain- 
tiff taking  a  nonsuit.  Subsequently  McCord 
brought  a  second  suit  against  tbe  Hameses, 
seeking  to  recover  the  land,  asserting  supe- 
rior title,  or,  in  the  alternative,  for  a  recov- 
ery of  about  $1,200  claimed  as  due  for  tbe 
purchase  price  of  said  land.  L.  D.  Stroud 
procured  the  services  of  Word  &  Charlton, 
attorneys,  to  assist  in  tbe  defense  of  said 


suit,  and  in  consideration  therefor  transfer- 
red to  them  one  of  the  notes  for  $250.  This 
suit  resulted  in  a  Judgment  in  favor  of  Mc- 
Cord for  $572.50,  and  a  foreclosure  of  the 
vendor's  lien.  In  both  of  said  suits  the  said 
Stroud  rendered  his  services  with  the  assist- 
ance stated  In  full  compliance  with  his  con- 
tract. During  the  pendency  of  the  McCord 
suits  four  of  Elizabeth  Hames'  sons,  viz., 
Thomas,  Mansfield,  Garfield,  and  Arthur,  to- 
gether with  one  Scott,  were  Indicted  and 
Jailed  charged  witir  tbe  theft  of  hogs,  where- 
upon, on  January  20,  1903,  the  said  Eliza- 
beth Hames  and  said  sons,  desiring  the  legal 
services  of  the  said  Stroud,  entered  with 
him  Into  the  following  contract:  "Know  all 
men  by  these  presents  that  this  contract  this 
day  made  and  entered  Into  by  and  between 
L.  D.  Stroud,  on  the  one  part,  and  Mrs.  Eliza- 
beth Hames,  Georgia  Hames,  Thomas  Hames, 
Garfield  Hames,  and  Arthur  Hames,  on  the 
other  part,  wltnesseth:  That  the  said  L.  D. 
Stroud  hereby  agrees  to  and  binds  himself 
to  become  the  counsel  and  attorney  of  the 
said  Thomas  Hames,  Mansfield  Hames,  Gar- 
field Hames,  and  Arthur  Hames  for  four 
hundred  dollars  in  each  case,  who  are  now 
In  Jail  charged  with  theft  of  hogs,  and  to 
defend  tbem  against  said  charge  in  all  of 
the  courts  in  which  said  charge  may  be  pros- 
ecuted, as  well  as  to  prosecute  any  appeals 
which  may  be  necessary  to  the  higher  courts, 
as  well  as  to  counsel  with  and  advise  In  all 
matters  necessary  In  and  about  securing  their 
acquittal  of  said  charge ;  and  the  said  Stroud 
further  agrees  on  the  same  price  ($400.00) 
and  binds  himself  to  likewise  counsel  and 
defend  Joe  Scott,  connected  with,  or  who 
may  be  connected  with  or  accused  of  said 
charge,  either  as  principal  or  accomplice,  in 
the  offense  charged  against  said  first  four 
named  persons  so  charged.  And  he  further 
agrees  and  binds  himself  to  continue  as  at- 
torney and  counsel  of  the  said  Mrs.  Elizabeth 
Hames  and  all  other  defendants  hi  a  certain 
suit  pending  in  the  district  court  of  Rockwall 
county,  wherein  one  W.  L.  McCord  is  plain- 
tiff, seeking  to  establish  a  debt  and  foreclose 
a  lien  against  a  certain  tract  of  land  situat- 
ed on  the  west  side  of  the  East  Fork  of  Trin- 
ity river  in  Rockwall  county,  and  being  124 
acres  of  tbe  E.  R.  Foster  survey.  And  in  the 
event  that  said  McCord,  or  any  of  his  as- 
signs, successors  or  administrators,  or  other 
legal  representatives,  shall  recover  said  debt 
therein  claimed  or  any  part  thereof,  the 
debt  claimed  being  estimated  at  about  $1,- 
200.00,  then  tbe  said  Stroud  agrees  and  binds 
himself  to  pay  off  and  discharge  the  same 
within  twenty  days  from  the  rendition  of 
final  Judgment,  but  he  shall  have  the  right 
to  prosecute  an  appeal  to  any  of  fhe  higher 
courts  and  suspend  said  Judgment  by  an  ap- 
peal supersedeas  bond,  in  which  event  he 
shall  pay  off  and  satisfy  any  and  all  Judg- 
ments, as  well  as  costs,  which  may  be  ren- 
dered In  said  cause.  And  the  said  Stroud 
further  agrees  and  binds  himself  to  procure 
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ball  for  said  defendants  In  aald  criminal 
charge,  and  procure  tbelr  release  from  tbelr 
present  custody,  and  to  keep  tbem  at  liberty 
until  they  are  finally  tried,  provided  that 
said  defendants  shall  not  depart  from  Roclc- 
wall  county,  where  they  are  bound  to  appear, 
without  the  consent  of  the  said  Stroud,  but 
each  shall  report  to  him  once  every  week 
from  and  after  the  date  of  said  bond.  And 
the  said  Stroud  further  agrees  and  binds 
himself  to  pay  oft  and  discharge  a  certain 
note,  now  amounting  to  about  $300.00,  held 
by  Word  &  Charlton,  of  Dallas,  Texas,  and 
secured  by  a  deed  of  trust  lien  on  said  land, 
which  note  is  now  over  due,  and  surrender 
to  said  Elizabeth  Hames  her  note  for  $107.- 
00.  In  consideration  of  the  foregoing  obliga- 
tions of  the  said  L.  D.  Stroud,  the  said  Eliza- 
beth Hames,  Oeorgla  Hames,  Thomas  Hames, 
Garfield  Hames,  and  Arthur  Hames,  joined 
by  one  T.  B.  Ridgell,  have  this  day  executed 
and  delivered  to  the  said  L.  D.  Stroud  a  good 
and  sufficient  general  warranty  deed  of  even 
date  herpwlth,  conveying  to  him  said  124 
acres  of  land.  Now,  It.  is  agreed  and  fully 
understood  by  the  parties  to  this  contract 
and  the  parties  to  said  deed  that  If  the'  said 
Mrs.  Elizabeth  Hames,  acting  for  herself 
and  also  on  behalf  of  the  said  Georgia 
Hames,  Thomas  Hames,  Garfield  Hames,  and 
Arthur  Hames,  shall  procure  on  or  before 
January  1,  1904,  a  purchaser  or  purchasers 
for  said  tract  of  land,  on  terms  of  one-half 
cash  and  balance  In  two  equal  notes  due  In 
one  and  two  years  respectively  from  the  date 
of  said  purchase,  and  bearing  Interest  at  the 
rate  of  eight  per  cent,  per  annum  from  date, 
and  which  shall  amount  to  more  than  what 
the  said  Elizabeth  Hames,  Georgia  Hames, 
Thomas  Hames,  Garfield  Hames,  and  Arthur 
Hames  shall  be  obligated  to  pay  the  said 
Stroud  by  reason  of  liabilities  he  has  as- 
sumed, and  together  with  his  said  attorney's 
fees,  then  the  said  Stroud  binds  himself  to 
make  to  said  purchaser,  upon  the  terms 
aforesaid,  a  good  and  sufficient  deed  when  re- 
quested to  do'  so  by  the  said  Mrs.  Elizabeth 
Hames.  Said  Stroud  further  binds  himself 
to  pay  to  Mrs.  Elizabeth  Hames  and  the  oth- 
ers for  whom  she  acts  all  of  the  surplus 
price  which  the  said  land  shall '  bring  over 
and  above  said  consideration  and  obligations, 
provided  that  he  Is  not  yet  liable  in  said 
McCord  salt,  but  when  said  suit  Is  finally 
settled,  if  said  McCord  shall  not  recover, 
then  the  said  Stroud  binds  himself  to  pay  to 
said  Elizabeth  Hames,  and  all  of  the  other 
grantors  in  said  deed  except  the  said  T.  B. 
Ridgell,  the  full  amount  for  which  said  suit 
Is  brought,  as  a  part  of  the  consideration  of 
said  deed.  And,  If  the  said  McCord  shall 
only  recover  part,  then  said  Stroud  binds 
himself  to  pay  the  difference  between  the 
full  amount  sued  for  and  the  amount  actual- 
ly recovered  and  costs  therein.  It  Is  agreed 
and  understood  that  Elizabeth  Hames  and 
her  children  shall  occupy  said  premises  as 
tenants  of  the  said  L.  D.   Stroud  for  the 


year  1903,  and  pay  him  $100.00  rent,  to  be 
paid  on  the  first  day  of  December  of  said 
year.  It  is  further  agreed  that  if  said  suit 
of  W.  L.  McCord  is  tried  and  disposed  of 
before  the  first  day  of  January,  1904,  and 
if  said  first  four  named  criminal  cases  shall 
be  tried  and  disposed  of  or  said  Stroud's 
liability  by  reason  of  making  said  bail  bonds 
shall  cease  by  the  final  disposition  of  said 
cases  before  the  first  day  of  January,  1904. 
and  If  the  said  Mrs.  Elizabeth  Hamies  shall 
repay  to  said  L.  D.  Stroud  all  moneys  he  is 
compelled  to  pay  by  said  McCord  suit,  and 
shall  repay  what  he  has  assumed  and  paid 
on  said  Word  &  Charlton  note,  and  shall 
also  pay  to  him  all  attorney's  fees  which 
may  be  due  him  under  this  contract  before 
January  1,  1904,  then  the  said  D.  D.  Stroud 
binds  himself  to  reconvey  said  land  by  a  good 
and  snflBclent  deed  to  the  said  Elizabeth 
Hames  and  her  children,  who  have  signed 
the  same,  provided,  said  land  has  not  been 
sold  at  her  request,  as  hereinbefore  provided. 
Subject  to  the  foregoing  conditions,  the  said 
deed  Is  fibSQlute."  On  said  date  Elizabeth, 
Georgia,  Thomas,  Garfield,  and  Arthur  Hames 
and  T.  B.  Ridgell  executed  to  said  Stroud  a 
deed  of  conveyance  to  said  land,  reciting  a 
consideration  of  $2,500.  All  of  the  criminal 
cases  were  disposed  of  as  follows :  Scott  be- 
came a  witness  for  the  state,  and  thereby  se- 
cured an  acquittal.  Three  of  the  Hames 
boys  were  acquitted,  and  the  other  forfeited 
his  bond,  and  has  never  been  tried.  T.  B. 
Ridgell  assisted  in  the  trial  of  the  criminal 
cases,  with  the  knowledge  of  the  said  Eliza- 
beth Hames  and  the  accused,  and  Stroud 
paid  him  for  such  services  $400. 

After  the  afilrmance  of  the  McCord  Judg- 
ment by  this  court,  Stroud,  In  keeping  with 
his  agreement  so  to  do,  took  steps  to  pay  the 
same,  and  thereby  protect  the  land  from  sale 
in  satisfaction  of  the  foreclosed  vendor's 
Hen.  He  paid  the  costs  of  this  court,  and 
procured  the  issuance  of  its  mandate.  He 
then  had  a  conference  with  Elizabeth  Hames 
as  to  the  best  course  to  be  pursued  for  the 
protection  of  the  interests  of  all  parties. 
Elizabeth  Hames  wished  to  retain  the  land. 
Some  question  arose  between  her  and  Stroud 
at  this  conference  as  to  the  character  of  the 
deed  which  he  held  to  the  land,  she  insist- 
ing that  it  was  only  a  mortgage,  while  he 
was  disposed  to  regard  it  as  a  stralghtout 
deed.  This  matter  was  adjusted  by  Stroud 
agreeing  that,  however  the  disputed  fact 
might  be,  he  would  reconvey  the  land  to 
the  grantors  upon  their  paying  hlra  what 
was  due  and  owing  to  him.  This  was  satis- 
factory to  EHizabeth  Hames,  if  some  means 
could  be  devised  for  raising  the  necessary 
cash  money.  The  land  furnished  the  only 
basis  for  hope  in  this  direction.  Stroud  told 
her  that  he  doubted  if  a  loan  could  be  se- 
cured on  an  undivided  Interest  In  the  land, 
and  that  he  thought  the  best  hope  would  be 
to  take  necessary  steps  to  Involve  the  two 
minors'   interests   along  with   those  of   the 
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others.  They  dlacnssed  the  question  of  tak- 
ing ont  letters  of  guardianship  on  their  es- 
tates, but  concluded  It  would  be  too  expen- 
sive. Stroud  then  suggested  that  the  land 
be  sold  In  satisfaction  of  the  McCord  Judg- 
ment, with  the  understanding  that  he  would 
bid  it  In  at  the  sale,  and  afterwards  con- 
■vey  It  to  her,  thereby  putting  the  legal  title 
to  the  entire  tract  in  her.  This  was  thought 
to  offer  the  best  and  cheapest  and  most  equi- 
table settlement  of  the  matter.  Elizabeth 
Hames  agreed  to  that  course,  and  it  was  pur- 
sued successfully.  After  the  sale  under  the 
McCord  Judgment,  Stroud  and  Elizabeth 
Hames  had  another  conference,  with  a  view 
to  adjusting  matters  between  them.  In  this 
conference  she  represented  all  of  the  plain- 
tiffs in  this  suit,  according  to  the  allegations 
of  their  petition  herein.  At  this  conference 
in  June,  1905,  disputes  arose  between  them 
as  to  the  amount  due  Stroud,  and  as  to  other 
matters.  These  disputes  were  all  satisfac- 
torily compromised  and  adjusted  between 
them.  The  conference  ended  by  a  reconvey- 
ance of  the  land  by  Strond  to  Elizabeth 
Hames  in  consideration  for  her  four  vendor's 
lien  notes,  three  for  $1,000  each,  and  one  for 
$263.  In  this  settlement  Stroud's  claim 
amounted  to  over  $4,100;  bnt  he  settled  for 
the  four  notes  stated.  The  children,  except 
the  two  minors,  consented  in  writing  to  the 
reconveyance  of  the  land  by  Stroud  to  their 
mother.  Stroud  soon  after  the  settlement 
transferred  the  notes  to  defendant  Bailey, 
receiving  cash  therefor.  Default  was  made 
in  the  payment  of  the  first  note  when  due; 
and,  by  their  terms,  this  matured  the  others, 
at  the  option  of  the  holder.  Elizabeth  Hames 
sought  to  secure  a  loan  on  the  land,  with  a 
view  to  taking  up  the  notes,  but  was  unsnc- 
cessful.  Suit  was  brought  by  Bailey  on  all 
of  the  notes,  and  to  foreclose  the  vendor's 
lien  on  the  land.  No  defense  was  made  by 
Elizabeth  Hames,  and  the  Judgment  went  as 
prayed  for.  The  land  was  sold  under  this 
Judgment,  and  was  bought  in  by  defendant 
Bailey.  In  the  McCktrd  suit  Ridgell  was  al- 
lowed by  the  court  $300  as  guardian  ad  litem 
for  representing  the  minors,  and  no  excep- 
tions were  taken  thereto  In  that  suit,  and 
this  amount  was  paid  by  Stroud.  Bailey  was 
an  innocent  purchaser  of  the  notes,  had  sued 
on  them,  and  recovered  Judgment  by  default, 
foreclosing  the  lien  on  the  land. 

The  evidence  in  the  case  we  think  shows 
that  Stroud  faithfully  performed  the  services 
as  attorney  in  the  litigation  that  he  con- 
tracted to  perform.  He  had  prevented  a  re- 
covery in  the  first  suit  instituted  by  Mc- 
Cord. In  the  second  suit  he  had  prevented  a 
recovery  of  the  land  by  McCord,  and  had 
caused  a  reduction  in  the  amount  claimed 
nearly  one-half.  The  criminal  suits  had 
been  successfully  defended,  with  the  excep- 
tions of  one  of  the  sons  who  had  forfeited 
his  bond  and  fled  the  country,  and  whether 
or  not  Stroud  has  Incurred  liability  on  this 


the  record  does  not  disclose.  His  fees  In  the 
criminal  cases  seem  high,  but  the  only  tes- 
timony on  this  point  is  that  they  were  rea- 
sonable. The  sons  were  in  Jail,  and  the 
mother  was  distressed  when  the  contract  for 
the  fee  was  made,  but  Stroud  was  not  re- 
sponsible for  the  existence  of  such  facts, 
and  was  under  no  obligation  to  defend  the 
boys,  and  had  the  right  to  exact  the  terms 
upon  which  he  was  willing  to  undertake  their 
defense.  We  appreciate  the  role  that  ob- 
tains with  respect  to  the  relation  between 
attorney  and  client  The  attorney  in  deal- 
ing with  the  client  most  act  with  the  utmost 
fairness,  and  In  perfect  good  faith.  There 
was  no  misrepresentation  made  by  Stroud 
in  dealing  with  said  clients  shown  by  the 
evidence.  He  made  contract  with  reference 
to  his  fees  and  securing  the  payment  thereof, 
and  this  he  had  a  right  to  do.  It  seems  that, 
after  a  deed  had  been  given  him  to  the  land, 
the  parties  expressed  a  wish  to  retain  it, 
or  that  they  only  Intended  it  as  a  mortgage, 
when  he  reconveyed  it  to  them,  reserving  a 
lien  thereon  to  secure  what  was  due  him. 
Not  only  this,  but  in  this  settlement,  in  which 
all  parties  seemed  to  be  satisfied,  he  reduced 
his  claim  of  $4,199  to  $3,263,  for  which  he 
accepted  notes,  with  a  Hen  to  secure  It  and 
for  nearly  two  years  there  seems  to  have 
been  no  complaint  from  the  parties,  and  not 
until  a  writ  of  possession  was  issued,  when 
this  suit  was  brought  The  survivor  of  com- 
munity, the  wife  before  remarrying,  has  the 
right  to  dispose  of  community  property  to 
pay  off  and  settle  community  debts.  Es- 
pecially Is  this  so  where  the  debt  is  an  in- 
cumbrance on  the  particular  property,  and 
this  irrespective  of  the  rights  of  heirs  in  the 
property.  Davis  v.  McCartney,  64  Tex.  584; 
Henry  v.  Vaughan  (Tex.  Civ.  App.)  103  S. 
W.  192;  Wlthrow  v.  Adams,  4  Tex.  Civ.  App. 
445,  23  S.  W.  439.  McCord  recovered  a  Judg- 
ment foreclosing  a  lien  on  the  land  for  the 
purchase  money  thereof,  which  incumbrance 
existed  before  the  death  of  Levi  Hames,  ,and 
Elizabeth  Hames,  as  community  survivor, 
had  the  right  to  dispose  of  the  land  in  set- 
tlement of  said  Incumbrance,  and  the  various 
transactions  had  in  relation  thereto  were 
sufficient  to  divest  title  out  of  plaintiffs,  and. 
before  they  could  recover  the  land,  they  must 
at  least  offer  to  pay  the  amount  acknowledg- 
ed to  be  due  on  said  land,  but  this  they  have 
not  done.  Bailey,  having  become  the  owner 
of  said  notes  for  a  valuable  consideration, 
without  notice,  and  having  procured  a  Judg- 
ment thereon  foreclosing  the  lien  on  the 
land,  cannot  be  defeated  for  the  alleged 
fraud  of  Stroud. 

We  are  of  the  opinion  that  the  evidence  Is 
such  that  no  other  Judgment  should  be  ren- 
dered thereon,  and  the  court  properly  direct- 
ed a  verdict  for  defendants;  and  tb«  Judg- 
ment is  affirmed. 

Affirmed. 
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WATERMAN  v.  CHARLTON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Jane  20, 

1908.    Relieariog  Denied  Oct  10,  1908.) 

t.  Public  I«and»— Mh-itabt  Land  Cebtifi- 
CATBS— Natubb  of  Pbopkbtt. 

A  certificate  for  land  issned  for  military 
-services  In  the  army  of  the  republic  of  Texas, 
■as  provided  by  the  declaration  of  1835,  is,  until 
located,  personal  property. 

2.  Descent  ard  DisTBiBxrnoii— What  Law 

GOVBBNB. 

A  citizen  of  Virginia  who  entered  the.  mili- 
tary service  of  Texas  in  her  war  for  independ- 
-ence  after  her  adoption,  in  1835,  of  her  declara- 
tion promising  citizenship  and  donations  of 
<Iand  to  TOlnnteers,  and  who  died  in  her  service, 
-was,  when  he  died,  a  citizen  of  Texas,  and  the 
•citizenship  of  bis  wife  and  child  followed  his, 
-and,  on  his  death,  bis  estate  descended  in  ac- 
cordance with  the  laws  of  Texas. 

3.  PuBuo    Lands  — Militabt    Laud    Wab- 

BARTS— CBBTTFICATK  AND  PATENT  TO  HeIBB. 

A  certificate  and  patent  to  the  heirs  of  a 
-person  who  entered  the  military  services  of 
Texas  in  her  war  for  independence  after  the 
:adoption,  in  1835,  of  the  declaration  promising 
-citizenship  and  donations  of  lands  to  volunteers, 
is  a  certificate  and  patent  to  those  who  were 
iieirs  and  entitled  to  inherit  under  the  laws  of 
Texas  In  force  in  1836  at  the  time  of  the  death 
-of  such  person. 

Error  from  District  Court,  Hood  County; 
R.  W.  Simpson,  Judge. 

Action  by  William  Wallace  against  C.  A. 
Waterman,  M.  R.  Charlton,  and  others.  In 
-which  an  Issue  as  to  title  to  land  between  C. 
A.  Waterman  on  one  side  and  J.  J.  Jarvis 
•and  another  on  the  other  side  were  Involved. 
From  a  judgment  In  favor  of  J.  J.  Jarrls  and 
another,  C.  A.  Waterman  brings  error.  Af- 
flrmed. 

Mounts  &  Jones,  and  Leake  &  Henry,  for 
plaintiff  In  error.  Hart  &  Hart,  for  defend- 
ants In  error. 


BOOKHOTIT,  J.  This  suit  was  originally  in- 
stituted in  the  district  court  of  Wood  county 
by  one  William  Wallace  as  plaintiff,  in  which 
«ult  C.  A.  Waterman,  J.  J.  Jarvis,  Mrs.  M.  R. 
-Charlton,  and  the  Texas  &  Pacific  Railway 
Company  were  made  parties  defendant  The 
•trait  was  in  trespass  to  try  title  for  the  re- 
■covery  of  two  tracts  of  land  in  Wood  county, 
Tex.,  one  of  1,280  acres,  and  the  other  of 
^0  acres,  patented  to  the  heirs  of  William 
Wallace,  who  fell  in  the  massacre  at  Gk>liad. 
The  plaintiff  subsequently  took  a  nonsuit, 
«nd  abandoned  his  case,  and  as  the  case  went 
to  trial  }t  involved  only  an  issue  of  title  to 
the  land  between  the  several  defendants,  C. 
A.  Waterman,  plaintiff  in  error,  on  the  one 
-side,  and  J.  J.  Jarvis  and  Mrs.  M.  R.  Charl- 
ton, defendants  In  error,  on  the  other.  It 
was  conceded  by  all  parties  that  the  Texas 
■&  Pacific  Railway  Company  should  have 
Judgment  for  that  part  of  the  land  occupied 
fcy  It  for  its  right  of  way.  The  plaintiff  in 
«rror  C.  A.  Waterman  claimed  title  to  both 
tracts  of  land,  and  pleaded  aflarmatlvely,  In 
addition  to  bis  defensive  pleading,  seeking 
to  have  the  title  adjudged  In  him  as  against 


the  contesting  defendants  J.  J.  Jarvis  and  M. 
R  Charlton.  The  defendant  in  error  J.  J. 
Jarvis  pleaded  defensively  with  the  usual 
pleading  in  trespass  to  try  title,  and  also 
pleaded  affirmatively  against  C.  A.  Water- 
man, asking  that  the  title  to  1,080  acres  out 
of  the  1,280-acre  tract  be  adjudged  to  him. 
Mrs.  M.  R.  Charlton  answered  by  plea  of  not 
guilty,  and  further  answered  that  she  was 
entitled  to  the  640-acre  survey  and  to  200 
acres  from  the  1,280-acre  survey,  being  the 
owner  thereof,  and  prayed  Judgment  of  tlie 
court  In  this  condition  of  the  pleading,  the 
defendant  J.  J.  Jarvis  expressly  assumed  the 
burden  of  proof.  The  court  also  instructed 
the  Jury  that  the  burden  of  proof  was  upon 
M.  R.  Charlton.  The  trial  of  the  case  in  the 
district  court  resulted  In  a  verdict  and  Judg- 
ment in  favor  of  J.  J.  Jarvis  against  Water- 
man and  Charlton  for  1,080  acres  of  the 
land,  and  In  favor  of  M.  R.  Charlton  against 
the  other  defendants  for  the  640-acre  survey, 
and  for  200  acres  out  of  the  1,280-acre  sur- 
vey. From  this  Judgment,  C.  A.  Waterman, 
plaintiff  in  error,  sued  out  a  writ  of  error  to 
this  court 

William  Wallace  and  Celinda  Woolwine 
were  married  in  1835  at  Christlanburg,  Va., 
and  lived  in  the  family  of  the  wife's  father, 
at  Christlanburg,  between  four  and  six  months 
thereafter.  Wallace  left  his  father-in-law's 
house,  where  he  and  his  wife  had  been  living, 
and  came  to  Texas  to  enlist  in  the  army  of 
Texas.  He  did  enlist,  and  was  massacred  at 
Ooliad  in  1836.  Els  wife  remained  in  Vir- 
ginia at  her  father's  home.  Subsequent  to 
the  death  of  William  Wallace,  a  child  was 
bom  to  him  and  his  wife,  and  lived  some 
months,  when  it  died.  The  wife  of  Wallace 
died  in  187&  The  defendant  in  error  J.  J. 
Jarvis  deraigned  his  title  under  a  deed  from 
William  C.  Pendleton;  said  Pendleton  mak- 
ing his  conveyance  under  a  power  of  attorney 
from  Celinda  Wallace,  the  surviving  widow 
of  William  Wallace.  The  plaintiff  in  error, 
C.  A.  Waterman,  deraigned  bis  title  through 
deeds  from  the  surviving  brothers  and  sisters 
of  William  Wallace,  and  the  only  issue  is: 
Which  had  the  title  to  convey,  the  surviving 
wife  or  the  surviving  brothers  and  sisters  of 
William  Wallace?  If  the  former,  title  to 
the  land  in  controversy  between  Waterman 
and  Jarvis  vests  in  Jarvis,  and,  If  the  latter, 
vests  in  Waterman.  The  evidence  showed 
that  the  patents  to  the  heirs  of  William  Wal- 
lace, through  which  patents  both  parties 
claim  the  title  to  the  land,  were  issued  under 
a  certificate  of  date  December  26,  1819,  which 
certificate  entitled  the  heirs  of  William  Wal- 
lace to  1,920  acres  of  land  by  virtue  of  his 
services  in  the  army  of  the  republic  of  Texas 
for  three  months,  from  December  25,  1835,  to 
March  27,  1836,  and  having  fallen  at  the 
massacre  at  Ooliad.  On  this  certificate  the 
two  patents  were  issued  to  the  heirs  of  Wil- 
liam Wallace  of  date  February  16,  1852. 

The  contention  of  plaintiff  in  error  is  that 
the  certificate  for  the  land  was  personal  prop- 
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erty,  and  that  the  law  of  the  state  of  Vir- 
ginia regni'atlng  the  descent  of  personal  prop- 
erty controls.  The  contention  of  defendants 
in  error  Is  that  William  Wallace  at  the  time 
of  his  death  was  a  citizen  of  Texas,  and  bis 
citizenship  by  operation  of  law  drew  with  It 
the  citizenship  of  his  wife  and  child,  and 
that  the  laws  of  descent  of  Texas  control  the 
Inheritance.  The  certificate  for  the  land  Is- 
sued In  1849,  but  the  same  was  not  located 
until  1852,  and  the  right  to  the  same,  until 
located,  was  personal  property.  It  seems 
clear  that  under  the  statutes  of  descent  In 
Virginia,  Introduced  in  evidence,  upon  the 
death  of  William  Wallace,  and  the  death  of 
hla  child  subsequently  occurring,  the  title  to 
the  certificate  would  pass  In  two-thirds  In- 
terest to  bis  brothers  and  sisters,  through 
whom  plaintiff  in  error  claims,  and  one-third 
to  his  wife,  Cellnda  Wallace,  through  whom 
defendants  In  error  deraign  title.  The  mate- 
rial qaestion,  then.  Is:  Does  the  law  of  Vir- 
ginia or  that  of  Texas  control  the  Inheri- 
tance? Prior  to  1835  Ck>ahuila  and  Texas 
formed  one  state  of  the  Mexican  Republic. 
On  November  7,  1835,  the  people  of  Texas, 
In  coaventlon  assembled,  adopted  a  declara- 
tion that,  by  reason  of  Gen.  Santa  Anna  and 
other  military  chieftains  having  overthrown 
the  federal  institutions  of  Mexico  and  dis- 
solved the  social  compact  which  existed  be- 
tween Texas  and  other  members  of  the  Mex- 
ican Confederacy,  the  people  of  Texas,  avail- 
ing themselves  of  their  natural  rights,  sol- 
emnly declare  that  Texas  is  no  longer  moral- 
ly or  civilly  bound  by  the  compact  of  the  Un- 
ion, that  they  do  not  acknowledge  that  the 
present  authorities  of  the  nominal  Mexican 
Republic  have  the  right  to  govern  within  the 
limits  of  Texas,  and  that  they  will  not  cease 
to  carry  on  war  against  the  s^id  authorities 
while  their  troops  are  within  the  limits  of 
Texas.  By  the  eighth  clause  of  this  declara- 
tion, Texas  declared  "that  she  will  reward 
by  donations  In  land,  all  who  volunteer  their 
services  in  her  present  struggle,  and  receive 
them  as  citizens."  4  Sayles'  Ann.  St.  pp.  137, 
138.  The  testimony  shows  that  William  Wal- 
lace came  from  Virginia  to  Texas  to  take 
part  in  the  Texas  Revolution.  The  exact 
date  of  his  coming  to  Texas  is  not  shown  by 
the  record;  but  it  Is  to  be  Inferred  that  it 
was  shortly  after  the  adoption  of  this  dec- 
laration. The  certificate  recites  that  he  serv- 
ed faithfully  and  honorably  In  the  army  from 
the  25th  day  of  December,  1835,  until  the 
27th  day  of  March,  1836,  and  fell  In  the  mas- 
sacre of  Goliad.  The  question  recurs:  Was 
be  a  citizen  of  Texas  at  the  time  of  bis 
death?  This  must  be  determined  by  his  act 
and  the  circumstances  surrounding  his  com- 
ing to  Texas.  He  had  been  a  saddler  in  Vir- 
ginia, had  been  married  only  a  few  months, 
and  was  living  with  the  family  of  his  father- 
in-law.  He  must  have  been  desirous  of  se- 
curing a  home  of  his  own,  and  bettering  the 
conditions  of  his  family.  It  is  to  be  Inferred 
that  he  heard  of  the  war  which  Texas  was 


waging  against  Mexico,  and  of  the  liberal  do- 
nations of  land  promised  by  Texas  to  those 
who  volunteered  their  services,  and  that  by 
enlisting  he  would  be  received  as  a  citizen  of 
Texas.  These  were  the  circumstances  ant- 
rounding  William  Wallace  at  the  time  he 
came  to  Texas  to  volunteer  In  the  army  of 
Texas.  Under  these  facts,  William  Wallace 
in  coming  to  Texas  to  enlist  in  the  army 
must  have  intended  to  become  a  citizen  of 
Texas.  Texas  had  solemnly  promised  to  re- 
ceive those  volunteering  in  its  army  as  citi- 
zens, and  Wallace  came  to  Texas  in  compli- 
ance with  this  promise,  and  volunteered  In 
the  army,  and  lost  his  life  while  serving 
therein.  In  our  opinion  he  was  at  the  time 
of  his  death  a  citizen  of  Texas.  Such  was 
the  holding  of  Judge  Maxey  of  the  federal 
court  In  Klrcher  v.  Murray  (0.  C.)  54  Fed. 
617,  under  a  state  of  facts  quite  similar  to 
these.  See,  also,  Russell  v.  Randolph,  11 
Tex.  463;  Clements  v.  Lacy,  51  Tex.  157,  158. 
William  Wallace  being  at  the  time  of  bis 
death  a  resident  of  Texas,  bis  residence  con- 
structively drew  with  it  by  operation  of  law 
the  residence  of  his  wife  and  child.  It  fol- 
lows from  the  above  remarks  that  in  our 
opinion,  William  Wallace  being  a  citizen  of 
Texas,  his  estate  at  his  death  descended  in 
accordance  with  the  laws  of  Texas.  The  cer- 
tificate Issued  to,  and  was  patented  to,  the 
heirs  of  William  Wallace.  This  means  those 
who  were  heirs  and  entitled  to  Inherit  under 
the  laws  of  Texas  in  force  in  1836,  at  the 
time  of  the  death  of  said  Wallace.  Goodrich 
V.  O'Connor,  52  Tex.  375.  We  conclude  that 
upon  the  death  of  William  Wallace  bis  estate 
descended  to  his  wife  and  child,  and  that,  up- 
on the  death  of  the  child,  its  Interest  therein 
descended  to  the  mother.  Upon  the  death  of 
the  mother,  Cellnda  C.  Wallace,  the  land  de- 
scended to  her  sister,  M.  R.  Charlton,  except 
that  sold  by  Cellnda  C.  Wallace  to  defendant 
in  error  J.  J.  Jarvis. 
The  Judgment  Is  affirmed. 

DBNISON  &  S.  RY.  CO.  y.  OITI  OF 

DENlSON.t 

(Conrt  of  Civil  Appeals  of  Texas.     Jane  27, 

1908.    Rehearing  Denied  Oct  10,  190a) 

1.  Manoavus— Stbeet  Raiiaoads— Stbeet»— 
Duty  to  Pave. 

Where  a  street  railroad's  franchise  required 
it  to  pave  the  street  between  its  rails  and  one 
foot  on  the  ontside  thereof  in  the  same  manner 
and  at  the  same  time  as  the  streets  through 
which  the  track  was  laid  should  be  ']>aTed  hj 
the  city,  a  judgment  in  mandamus  commanding 
the  railway  compnny  to  forthwith  proceed  to 
pave  that  portion  of  M.  street  occupied  by  its 
tracks  and  one  foot  outside  the  rails  with  the 
same  kind  of  material  and  at  the  same  time 
that  the  city  does  its  part  of  the  work  was  not 
objectionable  for  failure  to  sufiiciently  describe 
the  material  with  which  the  work  was  to  be 
done,  or  the  manner  and  time  of  doing  it. 

2.  Samk— Evidence. 

Where  a  street  railway's  franchise  requir- 
ed the  railway  to  pare  its  portion  of  the  street  . 
and  one  foot  outside  the  rails  in  the  same  man* 
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ner  and  at  the  same  time  the  streets  should  be 
paved  b7  the  city,  proof  that  the  city  was  ac- 
tually engaged  in  pavinz  a  street  on  which  de- 
fendant's tracks  were  laid,  and  that  defend- 
ant had  refused  to  pare  its  portion  of  the  street, 
not  because  of  financial  inability,  warranted 
mandnmns  compelling  the  railway  company  to 
forthwith  comply  with  its  franchise  obligation. 

Error  from  District  Court,  Grayson  Coun- 
ty; B.  L.  Jones,  Judge. 

Mandamus  on  petition  of  the  city  of  Deni- 
8on  against  the  Denlson  &  Sherman  Railway 
Company.  From  a  Judgment  granting  the 
writ,  respondent  brings  error.    AfSrmed. 

Head.  Dlllard  &  Head,  for  plaintiff  in 
error.    E.  J.  Smith,  for  defendant  in  error. 

TALBOT,  J,  This  suit  was  instituted  by 
the  defendant  in  error  to  compel  the  plain- 
tiff In  error,  by  writ  of  mandamus,  to  pave 
certain  parts  of  Main  street  of  the  city  of 
Denison.  The  petition  alleged,  in  substance: 
That  plaintiff  in  error  was  operating  electric 
street  cars  in  the  city  of  Denison  under  a 
franchise  granted  by  said  city  to  Scott, 
Touree  &  Scott  to  which  the  plaintiff  In  er- 
ror liad  succeeded,  which  required  plaintiff 
in  error  to  pave  that  part  of  the  street  be- 
tween its  track  rails  and  one  foot  on  the 
outside  thereof  in  the  same  manner  and  at 
the  same  time  as  the  streets  through  which 
Its  track  la  laid  shall  be  paved  by  the  city. 
That  "Main  street"  is  the  principal  thor- 
oughfare of  the  city  of  Denison,  and  that  a 
contract  had  been  entered  into  between  said, 
city  and  a  construction  company  for  the  pav- 
ing of  said  street  Tliat  under  said  con- 
tract, a  large  amount  of  material  was  on  the 
ground,  a  large  portion  of  said  street  torn 
up  and  not  open  to  travel,  and  the  work  of 
paving  the  same  actually  begun. '  That  plain- 
tiff in  error  had  been  notified  of  the  letting 
of  the  contract  for  the  paving  of  said  street 
of  the  time  when  the  work  would  begin, 
of  the  character  of  the  work,  the  material 
to  be  used  and  within  what  time  the  work 
was  to  be  completed.  That  notwithstanding 
the  notice  thus  given,  and  plaintiff  in  error's 
duty  under  the  terms  of  the  contract  and 
franchise  under  which  it  was  operating,  it 
had  arbitrarily,  willfully,  wrongfully,  and 
without  any  reasonable  excuse  or  Justifica- 
tion refused  to  pave  that  part  of  the  street 
between  its  rails  and  the  one  foot  on  the  out- 
side thereof  embraced  in  the  paving  contem- 
plated by  the  contract  entered  into  with  the 
said  construction  company.  The  plaintiff  in 
error  answered  in  the  district  court  by  gen- 
eral and  special  demurrers  and  by  special 
plea,  which  need  not  be  stated.  A  trial  be- 
fore the  court  on  October  9,  1907,  resulted,  in 
an  order  granting  a  peremptory  writ  of  man- 
damus, to  reverse  which  this  writ  of  error 
is  prosecuted. 

It  is  contended  that  the  Judgment  rendered 
is  invalid  because  it  falls  to  define  with  suffi- 
cient particularity  the  things  that  the  de- 
fendant is  required  to  do,  and,  if  sufficient 
In  this  respect  is  not  sustained  by  the  evi- 


dence. The  specific  objections  to  the  Judg- 
ment are  (1)  that  It  does  not  sufficiently  de- 
scribe or  designate  the  manner  in  which  the 
defendant  Is  required  to  do  the  work  it  Is 
commanded  to  do;  (2)  that  it  does  not  suffi- 
ciently describe  or  designate  the  material 
which  the  defendant  is  to  use  in  doing  the 
work  required  of  it;  (3)  that  it  does  not 
sufficiently  describe  or  designate  the  portion 
of  Main  street  which  defendant  is  com- 
manded to  pave;  (4)  that  it  does  not  suffi- 
ciently designate  the  time  within  which  or 
at  which  the  defendant  is  required  to  do  said 
work.  We  are  of  the  opinion  that  neither  of 
these  objections  to  the  Judgment  is  well  tak- 
en. That  the  order  or  Judgment  in  cases  of 
this  character  should  specifically  state  the 
act  to  tte  performed  Is  a  general  rule  well 
settled  by  the  authorities  and  fully  recogniz- 
ed by  this  court  But  we  do  not  think  the 
rule  has  been  violated'  in  the  framing  of  the 
Judgment  here  complained  of.  The  Judg- 
ment reads  as  follows:  "On  this,  the  9th  day 
of  October,  came  on  to  be  heard  the  above- 
entitled  cause,  whereupon  the  court  after 
hearing  the  pleadings,  evidence,  and  argu- 
ment of  counsel,  orders  that  a  peremptory 
writ  of  mandamus  issue,  directing  and  com- 
manding the  defendant  the  Denison  &  Sher- 
man Railway  Company,  to  forthwith  proceed 
with  all  reasonable  dispatch,  to  have  that 
portion  of  Main  street  occupied  by  its  tracks 
and  twelve  Inches  on  the  outside  of  the  rails. 
In  the  same  manner  and  with  the  same  kind 
of  material  and  at  the  same  time  that  the 
city  does  its  part  of  the  work."  By  the 
terms  of  the  franchise  under  which  the  plain- 
tiff in  error  Is  operating,  it  is  obligated  to 
pave  that  portion  of  the  street  in  question 
between  its  track  rails  and  one  foot  on  the 
outside  of  each  rail  in  the  same  manner  and 
at  the  same  time  as  the  streets,  through 
which  the  street  railway  tracks  are  laid, 
shall  be  paved  by  the  city. 

The  pleadings  and  evidence  show  that  the 
city  of  Denison  before  the  Institution  of  this 
suit  had  begun  the  paving  of  Main  street  of 
said  city  with  vitrified  brick,  and  that  the 
plaintiff  In  error  had  due  notice  that  such 
Improvement  had  been  commeuced  and  was 
progressing  and  of  the  character  of  the  pav- 
ing material  being  used.  The  Judgment,  as 
win  be  observed,  commands  the  plaintiff  In 
error  "to  forthwith  proceed  with  all  reason- 
able dispatch  to  pave  that  portion  of  Main 
street  occupied  by  Its  tracks  and  twelve 
inches  on  the  outside  of  the  rails  in  the  same 
manner  and  with  the  same  kind  of  material 
and  at  the  same  time  that  the  city  does  its 
part  of  the  work."  This  was  in  accordance 
with  the  contract  entered  into  between  the 
plaintiff  in  error  and  the  city,  and  is  fully 
as  specific  as  the  contract  itself.  It  required 
the  plaintiff  in  error  to  do  its  part  of  the 
paving  of  Main  street,  which  was  not  to  ex- 
tend along  said  street  beyond  the  paving 
done  by  the  city  at  the  same  time  and  in  the 
same  manner  the  city's  work  was  being  done. 
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and  wltb  same  kind  of  material  that  the  city 
was  using.  It  was  the  duty  of  the  plaintiff 
In  error,  under  the  terms  of  Its  contract  with 
the  city,  to  ascertain  and  know  the  manner 
of  doing  this  work  and  the  kind  of  material 
that  was  being  used  by  the  city  in  doing  It, 
and  to  conform  thereto  in  doing  the  paving 
undertaken  by  it  These  things  It  did  in  fact 
Imow,  as  shown  by  the  evidence.  But,  in 
view  of  the  terms  of  the  contract  sought  to 
be  enforced,  the  duty  therein  devolved  upon 
the  plaintiff  in  error,  as  intimated,  the  lan- 
guage of  the  Judgment  was  sufficiently  spe- 
cific to  avoid  any  misconception  on  plaintiff 
In  error's  part  of  what  it  was  thereby  re- 
quired to  do,  and  was  sufficiently  defined. 
We  are  also  of  the  opinion  that  the  evidence 
was  amply  sufficient  to  authorize  and  sup- 
port the  Judgment  rendered.  It  is  undisput- 
ed that  the  city  was  actually  engaged  in 
paving  Main  street,  and  that  the  plaintiff  in 
error  had  refused  to  pave  that  portion  oc- 
cupied by  its  track,  or  any  part  thereof.  It 
was  also  established  beyond  controversy  that 
the  financial  condition  of  plaintiff  in  error 
did  not  prevent  it  from  carrying  out  the  con- 
tract 

The  president  of  the  company  testified: 
"Our  failure  to  pave  is  not  due  to  any  finan- 
cial inability  on  our  part.  We  are  not  finan- 
cially embarrassed."  The  contention  that, 
inasmuch  as  the  city  was  paving  one  side  of 
the  street  in  question  at  a  time,  the  plaintiff 
in  error  could  not  be  required  to  do  Its  part 
of  the  work  until  the  city  completed  one  side 
and  commenced  on  the  other,  is  not  tenable. 
It  was  the  duty  of  plaintiff  in  error  to  com- 
mence its  part  of  the  paving  at  the  time  the 
city  commenced  to  pave,  and  to  keep  pace 
with  the  progress  of  the  city's  work. 

The  Judgment  of  the  court  below  is  af- 
firmed. 


GOUGH  MILL  ft  GIN  CO.  et  al.  v.  LOONET. 

(Court  of  Civil  Appeals  of  Texas.     June   20, 
1908.     Rehearing  Denied  Oct.  10,  190a) 

1.  Corporations  —  Stock     Subscriptions  — 
Agreement  as  to  Liabilitt— Effect. 

One  Bubsciibing  for  corporate  stock  conld 
not  rely  upon  representations  by  the  corpora- 
tion's representatives  that  he  would  not  hie  re- 
quired to  pay  anytiiing  for  the  stock  except  pos- 
sibly 10  per  cent,  of  it,  and  that  it  would  be 
given  him  for  his  support  of  the  corporation; 
the  representations  being  regarded  as  mere  ex- 
pressions of  opinion  and  insufficient  to  create 
a  contract. 

2.  Evidence— Parol  Testihont— AduissibiI/- 

ITY   TO    ArFECT    WBITINQ. 

Parol  testimony  is  admissible  upon  proper 
allegations  of  fraud,  accident,  or  mistake  to 
defeat  a  written  contract,  or  to  show  its  real 
terms. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  1990-2020.] 

Appeal  from  Delta  County  Court;  Jno. 
L.  Ratliff,  Judge. 

Action  by  W.  A.  Collins  and  another,  part- 
ners as  Collins   &   Dulaney,   against  D.   L. 


Looney ;  the  Gough  Mill  ft  Gin  Company  ancr 
another  being  made  parties  on  defendant'? 
prayer.  From  a  Justice's  Judgment  for  de- 
fendant Looney  against  his  codefendants,  the- 
codefendants  appealed  to  the  county  court,, 
whence  they  appeal  from  a  similar  Judgment. 
Reversed  and  remanded  for  a  new  trial. 

Patteson  &  Sharp,  for  appellants.  J.  U. 
Young,  for  appellee. 

TALBOT,  J.  Collins  ft  Dulaney,  a  part- 
nership firm  composed  of  W.  A.  Collins  an* 
W.  F.  Dulaney,  brought  this  suit  in  the  Jus- 
tice court  of  Delta  county,  Tex.,  against  D. 
L.  Looney  to  recover  the  sum  of  $100,  besides 
interest  and  attorney's  fees,  alleged  to  be  due 
on  three  promissory  notes  executed  and  de- 
livered by  the  said  Looney  to  J.  C.  Bailey  as- 
the  secretary  of  the  Gough  Mill  &  Gin  Com- 
pany May  30,  1902,  and  Indorsed  to  the  eaM 
Collins  &  Dulaney  in  the  due  course  of  trade. 
Looney  pleaded,  among  other  things  not  nec- 
essary to  state,  that  the  notes  were  given  to- 
cover  his  subscription  for  stock  in  the  said 
Gough  Mill  &  Gin  Company,  a  private  cor- 
poration; that  his  subscription  for  said: 
stock  was  secured  by  the  false  and  fraudu- 
lent representations  of  the  promoters  of  said 
corporation  before  its  organization,  and  the 
notes  obtained  after  its  organization  by  like- 
representations  on  the  part  of  the  agents  of 
said  corporation.  He  prayed  that  the  said 
J.  C.  Bailey  and  Gough  Mill  ft  Gin  Company- 
be  made  parties  to  the  suit,  which  was  done, 
and  that,  in  the  event  a  Judgment  was  ren- 
dered against  him,  he  have  Judgment  for  a- 
like  amount  against  them.  In  the  Justice- 
court  Collins  ft  Duianej  recovered  Judgment 
against  appellee  Looney  for  $140.80,  and  he- 
recovered  Judgment  over  against  Bailey  and> 
the  Gough  Mill  &  Gin  Company  for  the  same 
amount  From  the  Judgment  against  them,. 
the  said  Bailey  and  Gough  Mill  &  Gin  Com- 
pany appealed  to  the  county  court,  in  which 
court  similar  Judgments  were  rendered,  and 
the  appellants  perfected  an  appeal  to  thl»- 
court 

It  is  assigned  that  the  trial  court  erred  lit. 
overruling  appellant's  general  and  special  ex- 
ceptions to  appellee's  answer.  These  excep- 
tions were  leveled  particularly  at  that  por- 
tion of  the  answer  setting  up  the  alleged" 
false  representations,  by  which  it  is  claimed 
the  execution  of  the  notes  sued  on  was  ob- 
tained, which  is  in  substance,  as  follows  ;^ 
That  appellee  did  not  desire  the  gin  company 
stock ;  that,  when  the  company  was  being  or- 
ganized, the  representatives  and  promoters 
thereof  falsely  represented  to  blm  that  Col- 
lins &  Dulaney  would  put  up  the  gin  and 'wait 
on  the  company  for  the  money  so  expended 
until  it  paid  itself  out  and  that  he,  appellee, 
would  never  have  to  pay  anything  for  the 
stock  taken  by  him,  except  possibly  10  per 
cent  thereof;  that  they  wanted  his  patron- 
age and  Influence,  and  would  give  him  his 
stock  therefor;  that  appellee  was  induced  ta 
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sign  the  notes  sued  on  the  following  fall 
after  he  subscribed  for  the  stock  through  the 
false  and  fraudulent  representations  made  to 
him  by  the  agent  of  the  Oough  Mill  &  Gin 
Company,  to  the  effect  that  said  notes  were 
almply  taken  for  the  purpose  of  making  the 
business  show  up  properly,  and  that  he  would 
never  have  to  pay  them.  It  Is  also  assigned 
that  the  court  erred  in  admitting,  over  the 
objection  of  appellant,  testimony  In  support 
of  the  above  allegations,  and  In  charging  the 
jury  as  follows:  "But  if  you  should  find  as 
described  in  the  preceding  paragraph,  and 
yon  should  farther  find  that  the  Oough  Mill 
&  Gin  Company,  through  Its  agents  and 
representatives,  and  J.  C.  Bailey,  represent- 
ed to  and  told  the  defendant,  Looney,  that 
If  he  would  subscribe  for  the  aforesaid  stock 
that  he  should  not  have  to  pay  anything  for 
said  stock  except  possibly  10  per  cent  of  It, 
but  that  the  stock  would  be  given  him  for 
his  support  and  patronage  to  said  company, 
and,  on  such  representations  and  relying 
thereon,  he  was  induced  to  subscribe  for,  and 
did  subscribe  for,  the  stock  and  executed 
the  notes  herein  sued  on  therefor,  then,  and 
In  that  event,  you  will  find  for  Looney  and 
against  Gough  Mill  &  Gin  Company  and  J. 
C.  Bailey  for  whatever  and  the  same  amount 
that  you  find  for  Collins  &  Delaney  as  against 
Looney."  We  are  of  the  opinion  these  as- 
signments should  be  sustained.  The  repre- 
sentations alleged  were  not  of  such  a  charac- 
ter as  Justified  the  appellee  to  rely  and  act 
upon  them.  They  were  Inconsistent  with 
the  well-known  legal  effect  and  purposes  of 
the  contract  api)ellee  entered  into,  and  must 
be  regarded  as  a  mere  prediction,  or  expres- 
sion of  opinion  of  the  party  making  them, 
and  relied  on  by  the  appellee  at  his  peril.  In 
so  far  as  the  alleged  statements  constituted 
promises,  they  were  not  sufficient  to  create  a 
contract,  and  afford  no  ground  of  Judicial 
cognizance.  It  is  also  a  general  rule  that 
"statements  looking  to  the  future,  and  not 
coming  to  a  contract,  are  not  within  the  cog- 
nizance of  the  law."  Such,  we  think,  was 
the  character  of  the  statements  alleged. 
Clearly,  the  charge  quoted  and  complained  of 
was  error.  In  the  case  of  Railway  Co.  v. 
Granger,  86  Tex.  850,  24  S.  W.  796,  40  Am. 
St  Rep.  837,  it  is  said:  "Upon  the  question 
as  to  the  liability  of  a  corporation  growing 
out  of  contracts  made  on  Us  behalf  by  Its 
promoters,  there  is  considerable  diversity  and 
some  conflict  of  opinion.  But  there  are  some 
propositions  affecting  this  question,  upon 
which  the  authorities  seem  to  be  in  substan- 
tial accord.  A  promoter,  though  be  purport 
to  act  on  behalf  of  the  projected  corporation, 
and  not  for  himself,  cannot  be  treated  as 
agent,  because  the  nominal  principal  is  not 
then  In  existence,  and  hence,  where  there 
Is  nothing  more  than  a  contract  by  a  promo- 
ter in  which  he  undertakes  to  bind  the  future 
corporation.  It  is  generally  conceded  that  it 
cannot  be  enforced.  The  promoters  them- 
selves are  liable  upon  the  contract,  unless  the 


person  with  whom  they  engage  agrees  to  look 
to  some  other  fund  for  payment."  This  deci- 
sion of  our  Supreme  Court  Is  well  sustained 
by  authority,  and  the  error  In  giving  the 
charge  here  In  question  requires  of  Itself  a 
reversal  of  the  case. 

It  is  unnecessary  for  us  to  discuss  appel- 
lant's proposition  that  the  pleading  objected 
to  and  the  evidence  offered  In  support  of  It 
were  obnoxious  to  the  general  rule  that  parol 
evidence  is  Inadmissible  to  vary  the  terms  of 
a  written  contract  It  cannot  be  questioned 
that  such  evidence  is  admissible  upon  proper 
allegation  of  fraud,  accident,  or  mistake  to- 
defeat  such  a  contract  altogether,  or  to  show 
its  real  terms. 

The  other  assignments  either  relate  to  the- 
questions  already  considered,  or  point  out  no 
reversible  error,  and  need  not  be  discussed. 

For  the  reasons  stated,  the  Judgment  of  the- 
court  below  is  reversed  and  the  cause  re- 
manded for  another  trial  between  the  appel- 
lants and  the  appellee. 


MISSOURI,  K.  *  T.  RY.  CO.  OF  TEXAS  v. 

HAGLBR. 

(Court  of  Civil  Appeals  of  Texas.     Jane  20, 

1908.    Rehearing  Denied  Oct  10,  1908.) 

1.  Tbial— iRSTBucnons  Cotbbed  bt  Those 
Given. 

A  reqneated  charge  was  rightfully  refused 
where  substantially  covered  by  the  main  charge. 
[Ed.  Note. — For  cases  in  point  see  Cent  Die. 
vol.  46,  Trial,  H  651-059.] 

2.  Same— Submission  or  Mattebb  Not  Sinp- 
POBTED  BY  Evidence. 

A  refusal  of  a  charge  that,  if  the  water  was- 
diverted  by  a  ditch  cat  by  another,  defendant 
railroad  company  wag  not  liable  for  the  over- 
flow of  plaintiff's  land,  is  not  error,  where  there 
la  no  evidence  that  such  ditch  caused  any  wa- 
ter to  accumulate  above  the  embankment  of  the- 
railroad  company. 

[E)d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S§  590-612.] 

3.  Watebs  and  Wateb  CouBSEa— Actionb  fob 
Injtjbies— Instructions. 

Though  the  measure  of  damages  for  flood- 
ing lands  is  the  market  value  of  the  crops  at 
the  time  and  place  of  overflow,  yet  the  omission 
of  the  word  ^lace"  in  the  charge  defining  the 
measure  of  damages  was  not  calculated  to  mis- 
lead the  jury,  where  the  evidence  related  to  the 
market  value  of  the  crop  as  it  stood  in  the  field 
at  the  time  of  the  overflow,  and  there  was  noth- 
ing in  the  evidence  or  charge  to  suggest  that 
the  market  value  at  any  other  place  could  be 
considered. 

4.  Saub— Evidence— Admibsibilitt. 

In  an  action  against  a  railroad  company 
for  flooding  lands,  evidence  of  the  length  of  the 
trestle  of  another  railroad  company  whose  road 
ran  about  one-half  mile  distant  from  and  paral- 
lel with  defendant's  road  in  the  valley  and  be- 
tween defendant's  road  and  i>laintiS's  land  was 
pertinent  to  show  the  conditions  in  the  valley, 
and  that  the  construction  of  the  other  railroad 
did  not  affect  the  flow  of  the  water;  and  that 
it  might  serve  the  purpose  of  comparison  did 
not  render  it  objectionable. 

5.  Sauk — Measube  of  Daitaoes. 

In  an  action  against  a  railroad  company 
for  flooding  lands,  witnesses  other  than  plain- 
tiff, who  testified  to  the  value  of  the  crops  de- 
stroyed when  matured,  testified  as  to  their  valur 


Digitized  by 


Google 


784 


112  SOUTHWESTERN  EEPORTER. 


(Tex. 


as  they  stood  in  the  field  at  the  time  of  the 
overflows,  when  the  railway  company's  counsel 
objected,  which  led  the  court  to  hold  that  the 
value  of  the  cropa,  less  the  expense  of  making 
and  gathering,  was  the  rule.  All  the  witnesses 
were  questioned  as  to  the  cost  of  maturing  and 
marketing  such  crops,  and  as  to  the  expenses 
incurred  thereon  up  to  the  time  they  were  de- 
Gtro:^ed.  Held  that,  taking  all  the  evidence  into 
consideration,  the  rule  was  not  violated  that  the 
correct  criterion  of  the  value  of  a  growing  crop 
is  what  that  character  of  crop  was  worth  when 
matured,  making  prot>er  allowances  for  the  ex- 
penses of  further  cultivation  and  care. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  {  255.] 

6.  Evidence— Opinion  Evidbnok— OONSTBtJO- 

TioN  OP  Embankment. 

An  expert  hydraulic  and  civil  engineer  who 
had  had  much  experience  in  railroad  construc- 
tion, and  who  had  examined  the  embankment  of 
defendant  railroad  company  and  also  of  another 
railroad  company  whose  road  was  about  one- 
half  mile  distant,  and  who  was  familiar  with 
the  topography  of  the  country  above,  between, 
and  below  the  embankments,  and  who  had  run 
levels  over  the  entire  valley,  was  properly  per- 
mitted to  testify  that  in  his  opinion  the  manner 
in  which  defendant's  embankment  was  con- 
structed was  not  good  engineering. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  1343.] 

Appeal  from  District  Court,  Dallas  Goun- 
ty;  Tbos.  F.  Nasb,  Judge. 

Action  by  X  M.  Hagler  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  Judgment  for  plalutltf,  and  defendant 
appeals.    Affirmed. 

Tbomas  &  Rhea,  for  appellant  Turney  & 
Lewis  and  Gano,  Gano  &  Gano,  for  appellee. 

RAINEY,  C.  J.  J.  M.  Hagler,  the  appel- 
lant, brought  this  suit  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas, 
appellee,  to  recover  damages  for  the  negligent 
building  of  its  embankment  across  Five  Mile 
Valley,  through  which  flows  Five  Mile  creek, 
which  caused  the  waters  of  said  creek  dur- 
ing the  overflows  of  1904  and  1905  to  become 
congested  and  diverted  from  its  natural 
course,  which  caused  the  water  to  back 
against  and  on  the  west  side  of  said  embank- 
ment so  as  to  break  same  and  precipitate  a 
great  volume  of  water  over  plaintiff's  land, 
and  destroy  his  growing  crops  on  same,  to 
his  damage  $4,100.  Defendant  pleaded  the 
general  Issue,  unusual  and  unprecedented 
rainfall,  and  diversion  of  the  water  by  the 
construction  of  a  ditch  by  the  Trinity  Rod 
and  Gun  Club,  and  not  by  any  act  of  the  de- 
fendant A  trial  before  a  jury  resulted  in 
a  verdict  in  favor  of  plaintiff  for  the  sum  of 
$1,500. 

The  yerdlct  and  judgment  are  attacked  on 
the  ground  that  the  preponderance  of  evi- 
dence does  not  warrant  same.  The  evidence 
is  sufficient  to  warrant  the  conclusion  that 
the  railway  company  in  the  construction  of 
its  embankment  did  not  leave  therein  suf- 
flcient  openings  for  the  passage  through  of 
the  waters  of  the  overflows  in  the  years  of 
1904  and  1005,  which  were  not  unusual  or 
unprecedented,  but  said  embankment  caused 
the  waters  to  back  up  and  break  said  em- 


bankment for  the  width,  in  one  instance,  of 
90  feet,  and  in  the  other  of  1,100  feet,  whicb 
diverted  the  water  from  its  natural  course, 
and  over  and  across  plalntUTs  land,  destroy- 
ing his  growing  crop,  to  his  damage  to  the 
extent  of  the  verdict  and  Judgment,  $1,500. 
No  injury  resulted  from  the  ditch  cut  by  the 
Trinity  Rod  and  Gun  Club.  The  contention 
of  appellant  that  the  verdict  and  Judgment 
are  not  supported  tip  the  evidence  is  not  sus- 
tained. 

The  requested  charge,  to  the  effect  that  if 
the  water  was  diverted  by  the  club  ditch,  etc., 
to  find  for  the  defendant,  was  rightfully  re- 
fused, as  this  issue  was  substantially  covered 
by  the  court's  main  charge.  Besides,  we 
think  the  evidence  fails  to  show  that  said 
ditch  caused  any  vt^ater  to  accumulate  above 
the  embankment  which  caused  the  injury. 

Complaint  is  made  of  the  following  para- 
graph  of  the  charge  of  the  court  as  being  er- 
roneous, misleading,  and  incomplete,  to  wit: 
"If  you  find  for  the  plaintiff,  the  measure  of 
damages  should  be  such  an  amount  as  you 
believe  from  the  evidence  would  be  the 
reasonable  market  value  of  the  crops  that 
were  destroyed,  if  any,  at  the  time  of  the 
respective  overflows,  in  the  condition  they 
were  at  the  time  of  the  overflows,  respective- 
ly." The  defect  pointed  out  In  the  ctiarge 
is  that  it  does  not  restrict  the  jury  in  assess- 
ing the  damage  to  the  market  value  of  the 
crop  at  the  place  where  destroyed.  While 
the  law  in  such  cases  prescribes  the  measure 
of  damage  to  be  the  market  value  at  the 
time  and  place  of  the  damage,  yet,  in  this  in- 
stance, the  omission  of  the  word  "place"  in 
the  charge  was  not  calculated  to  midead  the 
Jury,  as  the  evidence  as  to  damage  related 
to  the  market  value  of  the  crop  as  it  stood 
in  the  field  at  the  time  of  the  overflow,  and 
there  was  nothing  in  the  evidence  or  charge 
to  suggest  that  the  market  value  at  any  other 
place  could  be  considered. 

Appellant's  flfth  assignment  of  error  is: 
"The  court  erred  in  allowing  the  plaintiff  to 
prove,  over  the  objection  of  this  defendant, 
by  the  witnesses  Thatcher  and  Feeler,  the 
length  of  the  trestle  in  the  Central  track,  ail 
of  which  is  more  fully  shown  by  the  sten- 
ographer's report  of  the  trial  of  this  cause." 
The  proposition  under  this  assignment  is: 
"A  comparison  of  the  size  of  the  trestle  In 
the  embankment  of  the  Houston  &  Texas 
Central  with  the  trestles  in  ttie  embankment 
of  the  appellant  did  not  tend  in  any  way  to 
show  that  the  maintenance  of  the  embank- 
ment of  the  appellant  had  caused  the  diver- 
sion of  the  surface  water  and  the  break  of 
Its  embankment,  and  was  immaterial  and 
highly  prejudicial."  The  Houston  &  Texas 
Central  Railroad  runs  about  one-half  mile  east 
of  and  parallel  with  the  appellant's  road  in 
Five  Mile  Valley,  and  between  appellant's  road 
and  appellee's  land.  The  evidence  was  perti- 
nent to  show  the  conditions  in  the  valley, 
and  that  the  construction  of  the  Houston  & 
Texas  Central  Railroad  did  not  affect  the 
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flow  of  the  water.  This,  we  think,  the  plain- 
tiff had  a  right  to  prove  in  making  out  bis 
case,  In  that  the  diversion  of  the  water  was 
cansed  bj  appellant's  embankment,  and  not 
that  of  the  Houston  ft  Texas  Central  Rail- 
road. The  evidence  being  legitimate,  that  It 
served  the  purpose  of  comparison  does  not 
render  it  objectionable. 

There  was  no  error  In  admitting  the  evi- 
dence of  plaintiff  as  to  the  value  of  such 
crops  when  matured.  The  measure  of  dam- 
age In  this  case  Is  the  value  of  the  crops  at 
the  time,  place,  and  condition  in  which  they 
were  at  the  time  of  the  overflow.  Witnesses, 
other  than  plaintiff,  testified  as  to  the  value 
of  the  crops  as  they  stood  In  the  field  at  the 
time  of  the  overflows,  when  appellant's  coun- 
sel objected,  which  led  the  court  to  bold  that 
the  value  of  the  crops,  less  the  expense  of 
making  and  gathering,  was  the  rule.  All  the 
witnesses  were  questioned  as  to  the  cost  of 
maturing  and  marketing  such  crops,  and  as 
to  the  exi)en8es  incurred  thereon  up  to  the 
time  they  were  destroyed.  In  Railway  v.  Mc- 
Gowan,  73  Tex.  362,  11  S.  W.  338,  a  case  In- 
volving the  destruction  of  growing  crops,  the 
court  said:  "The  only  correct  criterion  for 
ascertaining  the  value  of  a  growing  crop  at 
that  period  of  its  existence  is  to  prove  what 
that  character  of  crop  was  worth  at  or  near, 
the  place  where  it  was  grown  when  matured, 
and  to  make  proper  estimates  and  allowances 
from  ascertained  or  ascertainable  facts  for 
the  contingencies  and  expenses  attending 
further  cultivation  and  care."  When  all  the 
evidence  is  taken  into  consideration,  this 
rule  was  not  violated. 

Other  assignments  are  made  to  testimony, 
but  none  In  our  opinion  are  tenable. 

There  was  no  error  In  permitting  the  wit- 
ness Thatcher  to  testify  that  In  his  opinion 
the  manner  in  which  the  defendant's  em- 
bankment was  constructed  was  not  good  en- 
gineering. The  evidence  shows  Thatcher  to 
have  been  an  expert  hydraulic  and  civil  engi- 
neer, who  had  had  a  great  deal  of  experience 
In  the  construction  of  railroads.  He  had 
examined  the  embankments  of  both  railroads, 
and  was  familiar  with  the  topography  of  the 
country  above,  between,  and  below  these  em- 
bankments, and  had  run  levels  over  the  entire 
valley. 

We  are  of  the  opinion  that  the  verdict  is 
not  excessive.  It  is  less  than  the  testimony 
of  some  of  the  witnesses  would  have  war- 
ranted. 

We  have  considered  all  the  assignments  of 
error  presented;  and,  finding  no  material 
error,  the  Judgment  is  affirmed. 


BUCHANAN  et  al.  v.  ROLLINGS  et  al. 
(Court  of  Civil  Appeals  of  Tezaa.    July  3,  1908. 

Rehearing  Denied   Oct.  8,   1908.) 
1.  WiLi.8— PaoBATit  o»  Lost  Wiix— Acnow— 

BUBDEN     OF    PBOOF. 

Where  an  alleged  will   was  not  produced 
in  court  in  probate  proceedings,  and  was  last 
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seen  several  months  before  testator  died,  it  is 
presumed  to  have  been  revoked  during  tier  life- 
time, and  the  burden  was  on  proponent  to  show 
the  contrary. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {  663.] 

2.  Same  —  Evidence  —Sufficiency— Revoca- 
tion OF  Will. 

In  probate  proceedings  where  the  will  was 
not  produced  in  court,  the  evidence  held  in- 
suificient  to  overcome  the  prnsarantion  that  it 
had   been   revoked  during   te.stator  s   lifetime. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  WilU,  i  732.] 

3.  Same  — Admissibilitt  — Declabations  of 
Testatob  as  to  Execution. 

In  proceedings  to  probate  an  alleged  will 
which  was  not  produced  in  court,  testator's 
declarations  tending  to  show  the  execution  of 
the  will,  its  contents,  and  that  It  was  in  exist- 
ence until  about  10  days  before  her  death,  while 
not  in  themselves  sufficient  to  prove  the  execu- 
tion of  the  will,  were  admissible  for  that  pur- 
Iiose. 

[Ed.  Note.— For  cases  in  iioint,  see  Cent.  Dig. 
vol.  49,  WiUa.  t  696.] 

4.  Same— Lost  Will— Contents. 

Testator's  declarations,  which  were  admis- 
sible in  probate  proceedings  to  prove  the  con- 
tents of  a  lost  or  destroyed  will,  shown  to  have 
hrea  executed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {  695.] 

Appeal  from  District  Court,  Lamar  Coun- 
ty;  T.  D.  Montrose,  Judge. 

Proceedings  by  J.  I.  Rollings  and  others 
against  E.  H.  Buchanan  and  others  to  pro- 
bate a  will.  From  a  Judgment  admitting  the 
will  to  probate,  contestants  api)eal.  Revers- 
ed and  remanded  for  new  trial. 

Moore,  Park  &  Birmingham,  M.  J.  Hatha- 
way, and  Dudley  &  Dudley,  for  appellants. 
B.  B.  Sturgeon,  W.  F.  Moore,  and  Burdett  & 
Connor,  for  appellees. 

WILLSON,  C.  J.  The  appeal  is  from  a 
Judgment  of  the  district  court  of  I^mar 
county,  admitting  to  probate  as  the  last 
will  of  Hettie  C.  Buchanan,  deceased,  the 
contents,  as  testified  to  by  witnesses,  of  a 
writing  alleged  to  have  been  the  will,  wholly 
written  by  herself,  of  said  Hcttle  C.  Buchan- 
an, and  to  have  been  lost  or  secreted,  sup- 
pressed or  destroyed,  by  appellants  Buchan- 
an and  Mary  Hlgdon.  The  proceedings  re- 
sulting In  the  Judgment  appealed  from  were 
commenced  in  the  county  court  of  Lamar 
county  by  appellee  J.  I.  Rollings,  who  In  his 
aptillcatlon  to  probate  the  alleged  will  aver- 
red that  he  was  one  of  the  legatees  named 
therein.  A  Judgment  admitting  the  alleged 
will  to  probate  also  was  rendered  in  that 
court.  From  the  testimony  of  one  of  the 
witnesses  it  appears  that  at  the  time  she 
died'  (August  16,  1904)  Mrs.  Buchanan  was 
about  4')  years  of  age.  From  the  testimony 
of  another  witness  It  appears  that  she  was 
then  about  60  years  of  age.  She  had  been 
twice  married — the  first  time  to  one  Jllch 
Webb,  who  died  In  May,  1002.  She  was  mar- 
ried to  appellant  B.  H.  Buchanan  December 
28,  1903.  While  she  and  Webb  were  husband 
and  wife  they  accumulated,  It  seems,  proper- 
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ty  of  considerable  value.  They  had  no  child 
of  their  own,  but  In  his  Infancy,  on  the 
death  of  his  mother,  who  was  Mrs.  Buchan- 
an's sister,  had  taken  charge  of  and  cared 
for  as  their  own  child,  Johnny  Mich  Rollings, 
at  the  time  of  the  trial  about  20  years  of 
age,  the  son,  by  bis  marriage  with  Mrs.  Bu- 
chanan's said  sister,  of  appellee  J.  I.  Rol- 
lings. Webb  died  testate,  and  by  his  will 
left  his  entire  estate  to  his  surviving  wife. 
By  the  terms  of  her  alleged  will  as  probated 
Mrs.  Buchanan  devised  to  Johnny  Mich  Rol- 
lings her  homestead  situated  on  Webb  street 
In  the  city  of  Paris,  and  a  farm  consisting  of 
about  145  acres,  situated  in  Lamar  county; 
In  trust  to  James  I.  Rollings,  for  the  use  and 
benefit  of  said  Johnny  Mich  Rollings,  all  her 
money  and  personal  property ;  to  one  Woot- 
en  Saufley,  her  nephew,  a  house  and  lot 
In  Paris;  and  to  one  Will  Saufley,  another 
nephew,  a  house  and  lot  in  the  same  city. 
Appellant  Mary  Higdon  was  Mrs.  Buchan- 
an's sister. 

Before  a  will  can  be  admitted  to  probate 
It  must  be  proved  "that  such  will  has  not 
been  revoked  by  the  testator."  Sayles'  Ann. 
Civ.  St.  1897,  art  1901.  We  think  appel- 
lants' contention  that  such  proof  was  not 
made  on  the  trial  of  this  case  In  the  court 
below  must  be  sustained.  The  alleged  will 
could  not  be  found,  and  was  not  produced 
In  court  It  was  last  seen  at  a  time  when 
Mrs.  Buchanan  was  a  widow,  before  she  was 
married  to  Buchanan,  and  several  months 
before  the  time  when  she  died.  It  was  then 
In  her  custody.  The  presumption,  therefore, 
was  that  she  had  revoked  It  during  her  life- 
time. The  burden  of  overcoming  this  pre- 
sumption by  proof  to  the  contrary  was  on 
appellees.  Evidence  showing  the  regard  en- 
tertained by  Mrs.  Buchanan  for  Johnny 
Mich  Rollings,  the  principal  devisee  In  the  al- 
leged will,  the  confidence  she  had  In  his 
father,  J.  I.  Rollings,  named  In  the  alleged 
will  as  trustee  for  said  Johnny  Mich,  and 
her  declfirations  Indicating  the  will  to  have 
been  In  existence  from  time  to  time  after  It 
was  made  until  within  10  or  12  days  of  the 
date  of  her  death,  were  relied  upon  as  es- 
tablishing the  contention  made  that  the  will 
had  not  been  revoked  by  her  during  her  life- 
time; and  evidence  that  she  habitually  kept 
the  alleged  wUl  in  a  certain  shot  pouch,  that 
her  husband  and  sister,  appellants  here,  had 
opportunity  to  procure  possession  of  and  de- 
stroy the  win,  and  that  not  only  the  will, 
but  also  the  shot  pouch  In  which  Mrs.  Bu- 
chanan kept  It  after  her  death  could  not  be 
found,  was  relied  upon  as  tending  to  estab- 
lish the  contention  that  her  said  husband 
and  sister  had  destroyed  or  secreted  the  will. 
As  the  cause  will  be  remanded  for  a  new 
trial,  we  will  not  comment  on  the  evidence 
further  than  to  say  that.  In  our  opinion,  it 
was  not  sufScIent  to  overcome  the  presiunp- 
tlon  that  Mrs.  Buchanan  during  her  lifetime 
revoked  the  will.  McElroy  v.  Phink,  97  Tex. 
155,  76  8.  W.  753,  77  S.  W,  1025;   Tynan  v. 


Paschal,  27  Tex.  299,  and  note  to  same  case 
In  84  Am.  Dec.  628;  Mcintosh  v.  Moore,  22 
Tex.  av.  App.  22,  68  S.  W.  611 ;  Behrens  v. 
Bebrens,  47  Ohio  St  323,  25  N.  E.  209,  21 
Am.  St  Rep.  826;  Scogglns  v.  Turner,  98  N. 
O.  135,  3  S.  E.  719;  Oollyer  v.  OoUyer,  110 
N.  Y.  481,  18  N.  E.  110,  6  Am.  St  R^.  405 ; 
Knapp  V.  Knapp,  10  N.  Y.  279;  Scott  v. 
Maddox,  113  Ga.  795,  39  S.  E.  500,  84  Am. 
St  Rep.  265. 

In  the  case  last  mentioned,  the  will  was 
executed  by  Reeves,  and  by  him  delivered  to 
Varuer,  the  executor  named  therein.  Aft- 
erwards It  was  returned  to  Reeves,  and  was 
not  again  seen  by  any  one.  A  few  days  be- 
fore he  died  Reeves  stated  to  Varner  that 
the  will  was  in  a  chest,  which  he  pointed  to 
with  his  finger,  and  then  further  stated  to 
Varner  that  he  wanted  him  to  see  that  the 
provisions  of  the  will  were  carried  out  after 
his  (the  testator's)  death.  Reeves  was  In  an 
unconscious  condition  for  several  days  be- 
fore his  death,  but  the  evidence  did  not 
show  that  he  fell  into  that  condition  im- 
mediately after  he  made  the  statement  to 
Varner  referred  to.  After  Reeves'  death  the 
will  could  not  be  found.  The  court  held  the 
evidence  to  be  Insufficient  to  overcome  the 
presumption  to  be  indulged  In  sncli  a  case 
that  the  testator  liad  revoked  the  will,  and 
therefore  refused  to  admit  it  to  probate.  In 
Knapp  V.  Knapp,  supra,  evidence  that  Knapp 
a  month  prior  to  bis  death  stated  that  his 
will  was  In  a  certain  desk  In  his  house,  that 
bis  daughter  lived  with  him  as  his  house- 
keeper, and  bad  an  interest  adverse-  to  the 
will,  and  that  the  will  could  not  be  found 
when  search  was  made  therefor  three  days 
after  Knapp's  death,  was  held  not  sufficient 
to  support  a  finding  that  Knapp  had  not  re- 
voked the  will.  In  Coilyer  v.  Oollyer,  110 
N.  Y.  487,  18  N.  B.  110,  6  Am.  St  Rep.  406, 
it  was  said  that  "it  is  not  sufficient  for  him 
(the  proponent  of  the  will)  to  show  that  per- 
sons interested  to  establish  Intestacy  bad 
an  opportunity  to  destroy  the  will.  He  must 
go  further  and  show,  by  facts  and  circum- 
stances, that  the  will  was  actually  fraudu- 
lently destroyed."  Referring  to  the  evldmce 
relied  upon  to  show  that  the  will  had  been 
fraudulently  destroyed,  the  court  in  the  same 
case  said:  "The  evidence  simply  shows  that 
several  of  her  (the  decedent's)  next  of  kin 
were  about  her  for  a  short  time  before  her 
death  and  In  her  house  afterwards,  and  thus 
may  have  had  opportunity  to  find  and  destroy 
the  will.  But  all  such  persons  were  called 
as  witnesses,  and  positively  d^iIed  any 
knowledge  of  the  will  or  any  interference 
therewith,  and  thus  there  was  not  enough 
evidence  even  to  raise  a  fair  suspicion  that 
the  will  had  been  fraudulently  destroyed." 

On  the  trial  witnesses  were  permitted, 
over  appellants'  objection,  to  testify  to  dec- 
larations made  by  Mrs.  Buchanan  tending  to 
show  (1)  that  she  had  made  a  will  as  al- 
leged; (2)  that  it  was  in  existence  until 
about   10  days   before   her  death;    and  (3) 
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Ita  contents.  We  think  the  teetimony  was 
admissible.  While  the  declarations  of  ^  tes- 
tator are  not  In  themselves  sufficient  to  prove 
the  due  execution  of  a  will,  they  are  admissi- 
ble for  that  purpose,  It  seems.  Tynan  v. 
Paschal,  27  Tex.  300,  84  Am.  Dec.  628;  Mc- 
Elroy  v.  Phlnk,  97  Tex.  157,  76  S.  W.  753, 
77  S.  W.  1025;  Lane  v.  Hill,  68  N.  H.  275, 
44  Atl.  393,  73  Am.  St.  Rep.  591.  That  such 
declarations  are  admissible  to  prove  ttie  con> 
tlmied  existence  of  a  will  shown  to  have 
been  executed  seems  to  be  established  by  the 
weight  of  the  authorities.  Tynan  v.  Paschal, 
supra;  Bebrens  v.  Behrens,  47  Ohio,  323,  25 
N.  E.  209,  21  Am.  St.  Rep.  820;  Scott  v. 
Maddox,  113  Oa.  795,  39  S.  E.  500,  84  Am. 
St  Rep.  263;  and  note  to  Tynan  v.  Paschal, 
84  Am.  Dec.  630.  And  it  is  as  well  settled 
that  the  declarations  of  the  testator  are  ad- 
missible to  show  the  contents  of  a  will  shown 
to  have  been  executed  and  to  have  been  lost 
or  destroyed.-  See  authorities  cited  above  In 
this  paragraph,  and  Mnller  v.  Muller,  IDS 
Ky.  611,  56  S.  W.  803;  Matter  of  Page,  118 
lU.  576,  8  N.  El.  852,  59  Am.  Rep.  395;  1 
Underhlll  on  Wills,  §§  270-278. 

Other  proceedings  in  the  court  below  as- 
signed as  error  have  not  been  considered  by 
ns,  because  in  appellants'  brief  they  have  not 
been  presented  for  review  with  regard  to 
the  requirements  of  the  rules  for  briefing 
causes  appealed  to  this  court 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  is  remanded  for  a 
new  trial. 


GALVESTON,  H.  &  N.  RY.  CO.  t. 

OLDS  et  ax. 

(Court  of  Civil   Appeals   of  Texas.     May   19, 

1908.     On  Rehearing,  Oct.  12,  1908.) 

1.  Appeal  and  Ebbob— Bbiefs — Codbt  Rules 
— Compliance. 

A  reference  in  appellant's  brief  simply  to 
the  pages  of  the  record  is  not  a  compliance  with 
Court  Rule  31  (67  S.  W.  xvi),  requiring  that  to 
each  proposition  under  each  assignment  there 
shall  be  subjoined  a  statement  of  the  proceed- 
ings supporting  the  proposition,  with  a  reference 
10  the  pages  of  the  record. 

2.  Same. 

Where  the  giving  or  refusal  of  an  instruc- 
tion, which  undertakes  to  apply  the  law  to  the 
facts,  is  complained  of,  it  is  not  sufficient,  with- 
in Court  Rule  31  (07  S.  W.  xvi),  to  set  out  in 
aprellant's  brief  the  charge  or  its  substance,  but 
enough  of  the  evidence  on  the  proposition  to 
explain  and  support  it  should  also  be  given. 

3.  Sahb. 

Where  complaint  is  made  of  the  admission 
or  rejection  of  evidence,  enough  of  the  evidence 
on  the  proposition  to  explain  and  support  it 
must,  under  Court  Rule  31  (67  S.  W.  xvi),  be 
given  in  appellant's  brief. 

4.  Same. 

Court  Rule  31  (67  S.  W.  xvi),  governing 
the  preparation  of  briefs,  is  to  facilitate  the 
work  of  appellate  courts,  and  must  not  be  dia- 
legarded. 

5.  Railboads— IKJUMES  TO  Pebson  on  Track 
— NegliqeAcb— Pbksumptioks. 

The  presumption  that  a  child,  25  months 
»Id,  will  leave  a  railroad  track  in  time  to  avoid 


an  approaching  train  cannot  be  indulged  in, 
but  the  discovery  by  the  trainmen  of  the  child 
on  the  track  is  a  discovery  of  its  peril. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  1281,  1282,  1388.] 

6.  Same— Instructions. 

An  instruction,  in. an  action  for  the  death 
of  a  child  struck  by  a  train,  which  ignores  the 
question  of  liability  for  negligent  failure  to  dis- 
cover the  child  sooner,  and  which  seeks  to  di- 
rect a  verdict  for  the  railroad  company  if  the 
operatives  used  all  means  at  hand  to  avert  the 
accident  after  they  saw  the  child,  is  properly 
refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §|  1281,  1282,  1388.] 

7.  Same. 

An  instruction,  in  an  action  for  the  death 
of  a  child  struck  by  a  train,  that  if  the  train- 
men discovered  the  child  in  time  to  have  prevent- 
ed the  accident  by  the  exercise  of  ordinary 
care,  and  which  they  failed  to  exercise,  and  if 
such  failure  was  the  proximate  cause  of  the  ac- 
cident the  verdict  should  be  for  plaintiffs,  was 
not  erroneous  for  not  distinguishing  between 
the  discovery  of  the  child  on  the  track  and  the 
discovery  of  its  peril,  and  as  imposing  too  great 
a  burden  on  the  railroad  company. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  |§  1281,  1282,  1388.] 

8.  Same. 

An  instruction,  in  an  action  for  the  death 
of  a  child  struck  by  a  train,  that  if  the  child 
was  discovered  by  the  trainmen  in  time  to 
have  prevented  the  accident  by  the  use  of  ordi- 
nary care,  which  they  failed  to  exercise,  and  if 
such  failure  was  the  proximate  causie  of  the  ac- 
cident the  verdict  should  be  for  plaintiffs,  did 
not  mislead  the  jury  to  understand  that,  if  the 
trainmen  failed  to  exercise  ordinary  care  in 
keeping  a  lookout  on  the  track,  plaintiffs  could 
recover  notwithstanding  contributory  negligence. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §{  1281,  1282,  1388.J 

9.  Tbial— Instbuctions— Oonstbuction. 

All  the  instructions  must  be  considered, 
and  each  of  its  parts  construed,  in  connection 
with  all  its  other  parts. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  {$  703-718.T 

10.  Same- Refusal  to   Give  Instbuctions 
OovEBED  BT  Those  Given. 

The  refusal  to  give  a  charge  covered  by 
the  main  charge  is  not  erroneous, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  651-0o9.] 

11.  Railboads  —  Injubies    to    Persons    on 
Tback — Instructions. 

An  Instruction,  in  a  parents'  action  for  the 
death  of  a  child  struck  by  a  train,  that  the  fail- 
ure of  the  trainmen  to  discover  the  child  on  the 
track  by  the  use  of  ordinary  care  was  action- 
able negligence,  followed  by  the  statement,  un- 
less the  ]ury  should  find  that  plaintiffs  were 
guilty  of  contributory  negligence  in  failing  to  use 
ordinary  care  to  prevent  the  child  from  going 
on  the  track,  was  not  erroneous  as  authorizing 
a  verdict  notwithstanding  the  contributory  neg- 
ligence of  plaintiffs. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  41,  Railroads,  f  1389.] 

12.  Same— Obligations  of  Trainmen  —  Dis- 
covery OF  Persons  on  Track. 

Trainmen  must  use  ordinary  care  to  dis- 
cover, not  only  those  who  have  a  right  to  be  on 
the  track,  bat  trespassers  as  well,  and,  though 
trainmen  are  derelict  in  this  duty,  a  recovery 
will  be  denied  to  a  trespasser  only  where  his 
own  want  of  care  intervened. 

[Ed.  Note.— For  ca.ses  in  point,  see  Cent  Dit 
vol.  41,  Railroads,  H  1238,  1230.] 
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13.  NEOLIOBNOS— COKTRIBCTOBIf    Nbquoence 
—Infants. 

A  child,  25  months  old,  is  not.  as  a  matter 
of  law,  guiltjr  of  contributory  negligence  in  go- 
ing and  remaining  on  a  railrcid  track,  notwith- 
standing the  approach  of  a  train. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  34T,  348.] 

14.  Triai  —  iHSTBtrcTioNS  —  Sufficiency  — 
"Negligence." 

Where  the  court  defined  "negligence"  of  a 
railroad  company  to  be  the  failure  to  use  such 
care  as  an  ordinarily  prudent  person  would  use 
under  similar  circumstances,  the  refusal  of  a 
charge  containing  substantially  the  same  defini- 
tion, and  the  qualification  that,  in  determining 
whether  an  act  is  negligence,  the  jury  will  take 
into  consideration  all  the  circumstances,  and 
will  not  view  the  situation  from  a  retrospective 
point  of  view,  was  not  erroneous.         ' 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §J  651-659. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4743-4763;    vol.  8,  pp.  7720-7733.] 

15.  Railboads  —  Injuries  to    Person    on 
Track  —  Contbibutobt    Negligence  —  In  - 

STBUCnONS. 

Where,  in  an  action  for  the  death  of  a  child 
struck  by  a  train,  the  evidence  showed  that  the 
child  was  intrusted  by  Its  mother  to  a  boy  11 
years  old,  who  failed  to  kee^  the  child  from  the 
track,  instructions  submittmg  the  issue  of  the 
negligence  of  the  boy  must  limit  the  care  to  be 
exacted  of  the  boy  to  such  care  as  a  person  of 
ordinarjj  prudence  of  his  age  would  exercise 
under  similar  circumstances. 

[EM.  Note. — For  cas^s  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §  1389.] 

16.  Same— Issues— Evidence. 

Where,  in  an  action  for  the  death  of  a  child 
struck  by  a  train,  the  evidence  showed  that  the 
child  was  intrusted  by  its  mother  to  a  boy  ll 
years  old,  who  failed  to  keep  the  child  from  the 
track,  and  that  the  bo^  was  good,  bright,  and 
obedient,  and  had  previously  taken  care  of  the 
child  in  a  satisfactory  manner,  the  issue  of  neg- 
ligence of  the  mother  was  not  raised. 

17.  Railroads  —  Actions   f«b   Injuries    to 
Persons  on  Track— Evidence— Admissibil- 

ITT. 

In  an  action  for  the  negligent  death  of  a 
child  25  months  old,  struck  by  a  train  on  a 
bright,  clear  day,  testimony  of  witnesses  that 
about  a  month  after  the  accident,  at  the  same 
time  of  day,  a  child  a  year  old  had  been  placed 
on  the  track,  and  had  been  seen  at  a  distance 
of  450  yards,  though  the  day  was  partly  cloudy, 
was  admissible  to  show  at  what  point  the  en- 
gineer, with  ordinary  care,  could  have  discover- 
ed the  child  on  the  track. 

18.  Same— Issues — Evidence— Admibsibilitt. 

WHiere,  in  an  action  for  the  death  of  a 
child  struck  by  a  train,  the  competency  of  the 
engineer  was  not  in  issue,  the  exclusion  of  evi- 
dence of  his  competency  was  not  erroneous. 

19.  Death— Damages— Excessive  Damages. 
In  an  action  by  a  father  and  mother,  31  and 

27  years  of  age,  respectively,  for  the  death  of  a 
child,  25  months  old,  mentally  bright  and  phys- 
ically sound,  and  of  good  disposition,  a  verdict 
for  $5,500  is  not  excessive,  the  parents  being 
poor. 

[Ed.  Note.— For  cases  In  point,  aee  Cent.  Dig. 
vol.  15.  Death,  i  128.] 

On   Rehearing. 

20.  Same— Measure  of  Damages. 

The  measure  of  damages  for  the  death  of  a 
child  is  the  value  of  the  pecuniary  benefit  of  the 
child  to  its  parents  during  minority,  and  the 
value  nt  such  beuclits  as  it  might  confer  on  its 
parents  after  majority,  after  allowing  the  rea- 


sonable expense  of  its  maintenance  and  educa- 
tion. 

[Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  15,  Death,  {§  111-115.] 

21.  Same— Instructions. 

Where  the  court,  in  an  action  for  the  death 
of  a  child,  failed  to  instruct  the  jury  to  deduct 
the  cost  of  maintenance  and  education  from 
the  value  of  the  expected  pecuniary  benefits,  the 
refusal  to  give  a  requested  charge  embodying 
such  idea  was  reversible  error. 

22.  Trial- Instructions- Defects  in  Om 
Instruction  Cured  bt  Another. 

The  defect  in  an  instruction,  in  an  action 
for  the  death  of  a  cliild  struck  by  a  train,  that 
if  the  child  was  discovered  by  the  trainmen,  it 
was  their  duty  to  exercise  ordinary  care  by  n»- 
ing  all  the  means  in  their  power,  consistent  with 
the  safety  of  the  train,  to  stop  it  and  prevent 
killing  the  child,  and  a  failure  to  use  ordinary 
care  was  actionable  negligence,  arising  from  the 
omission  of  the  element  whether  the  discovery 
of  the  child  was  so  made  that,  by  ordinary  ef- 
forts, the  accident  could  have  been  prevented 
was  not  cured  by  an  instruction  authorizing  a 
recovery,  if  the  child  was  discovered  in  time  to 
have  prevented  the  accident  by  the  exercise  of 
ordinary  care,  and  if  the  trainmen  failed  to  ex- 
ercise ordinary  care  ofter  such  discovery. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  703-718.] 

23.  Railroads— Injuries  to  Person  on  Track 
—Evidence— Admissibility. 

Where,  in  an  action  for  the  death  of  a  child 
struck  by  a  train,  the  issues  were  whether  the 
trainmen  were  negligent  in  not  discovering  the 
child  sooner  than  they  did,  or  whether  they 
negligently  failed  to  take  proper  precautions  to 
stop  the  train,  and  whether  the  parents  were 
guilty  of  contributory  negligence,  evidence  that. 
if  the  whistle  had  been  blown  after  the  child 
was  discovered,  its  mothe.r  would  have  gotten  it 
off  the  track  in  time  to  have  avoided  the  accident 
was  inadmissible. 

Appeal  from  Distriot  Court,  Galveston 
County ;  Lewis  Fisher,  Judge. 

Action  by  J.  H.  Olds  and  wife  against  the 
Galveston,  Houston  &  Northern  Railway 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Reversed  and  remanded. 

Baker,  Botts,  Parker  &  Garwood  and  Mott 
&  Armstrong,  for  appellant.  James  B.  ic 
Charles  J.  Stubbs  and  I.  H.  Bowers,  for  ai>- 
pellees. 

McMEANS,  J.  This  is  an  appeal  from  a 
judgment  In  favor  of  appellees  and  against 
the  appellant  for  $5,500  for  damages  result- 
ing from  the  death  of  Mary  Olds,  a  child  of 
appellees,  who  was  run  over  and  killed  on  ap- 
pellant's railway  track  near  Nadleu  section 
house  by  a  locomotive  drawing  a  freight  train. 
Appellees  alleged  that  the  engineer  and  fire- 
man operating  said  train,  had  they  used  ordi- 
nary care  and  prudence  in  the  discharge  of 
their  duty,  which  they  did  not  do,  could  have 
seen  the  said  Mary  Olds  from  the  time  she 
first  got  on  the  track,  at  a  beaten  path  which 
led  on  to  the  track,  which  itself  was  much 
used  as  a  path,  and  which  fact  was  known 
to  the  defendant,  until  she  had  walked  about 
50  yards,  meeting  the  train,  and  was  run 
over  and  killed  by  It,  and  Sfkld  trainmen 
could  have  seen  her  at  least  800  yards  from 
where  she  entered  upon  said  track,  bad  they 
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used  ordinary  care  and  prudence  In  the  dls- 
cbarge  of  their  duties,  and  kept  a  proper  look- 
out, and  that  It  was  negligence  on  their  part 
In  not  discovering  the  said  Mary  Olds  and 
her  perilous  condition  in  time  to  have  avoided 
killing  her;  that  the  day  was  clear  and  sun- 
shiny, and  the  roadbed  was  elevated  and 
ballasted  with  gravel,  and  straight,  level,  and 
free  from  any  obstruction  whatever  a  mile 
either  wmf  from  the  place  of  the  accident 
In  the  alternative  the  plaintiffs  alleged  that 
the  engineer  and  fireman  did  see  the  said 
Mary  Olds  and  her  peril  on  the  track  in  time 
to  have  stopped  the  train  and  avoided  kill- 
ing her,  which  they  negligently  and  carelessly 
failed  to  do;  that  the  engineer  and  fireman 
negligently  failed  to  ring  the  bell  or  sound 
the  whistle  for  brakes,  after  discovering  the 
said  Mary  Olds  and  her  peril  on  the  track, 
and,  had  they  so  sounded  the  whistle,  the  two 
brakemen  on  the  train  could  have  applied 
the  brakes  and  stopped  the  train  in  time  to 
have  prevented  the  catastrophe.  Appellant 
answered  by  special  exception  and  by  general 
denial,  and  further  alleged  that  appellees 
were  negligent  in  permitting  the  child,  Mary 
Olds,  to  be  upon  the  track,  and  In  not  keep- 
ing her  off  the  track,  and  that  they  were 
further  negligent  in  Intrusting  the  care  of 
the  chikl  to  a  boy  11  years  of  age,  and  that 
the  boy  was  negligent  in  failing  to  care  for 
the  child,  and  in  falling  to  keep  her  off  the 
track.  The  Galveston,  Harrlsburg  &  San  An- 
tonio Railway  Conn)any  was  made  party  de- 
fendant to  the  suit,  and  under  the  charge 
of  the  court  verdict  was  rendered  in  favor 
of  that  company,  and  Judgment  was  accord- 
ingly entered. 

The  evidence  Justifies  the  following  findings 
of  fact:  On  or  prior  to  March  1,  1905,  J.  H. 
Olds  was  section  foreman  for  defendant, 
Galveston,  Houston  &  Northern  Railway  Com- 
pany, and  he  and  his  wife,  the  plaintiff  Sallie 
Olds,  and  their  children,  one  of  whom,  Mary 
Olds,  was  then  25  months  old,  lived  In  the 
section  house  near  Nadlen  station.  The  sec- 
tion bouse  was  on  the  railway  right  of  way, 
and  near  the  track.  It  was  inclosed  by  a 
substantial  fence  made  of  planks,  in  which 
there  was  a  gate  fastened  with  a  latch,  which 
was  placed  too  high  on  the  gate  to  be  reached 
by  the  child,  Mary,  and  she  unaided  could 
not  open  the  gate.  On  said  date,  while  J. 
H.  Olds  was  at  work  upon  the  track  about 
three-fonrths  of  a  mile  from  the  section  house, 
and  the  mother  was  attending  her  household 
dnties,  the  locomotive  of  a  passing  freight 
train  of  defendant  ran  over  and  instantly 
killed  the  child.  The  engineer  saw  the  child 
on  the  track,  and  its  peril,  when  about  450 
feet  from  it,  and  thereafter  used  all  the 
means  at  bis  command  to  stop  the  train  and 
save  the  life  of  the  child,  but  without  avail. 
He  testified  on  the  trial  that  he  saw  an  ol>- 
Ject  on  the  track  when  a  distance  of  2,500 
feet,  and  that  he  watched  it,  and  not  until 
he  was.  within  700  or  800  feet  from  it  did 
be  recognize  the  object  as  a  child.    He  fur- 


ther testified  that  he  had  previously  made  a 
report  of  the  accident  to  the  railway  com- 
pany, in  which  he  stated  "that  when  he  saw 
the  object  was  a  child  on  the  track,  he  was 
not  over  150  yards  (450  feet)  from  where  it 
was,  and  was  running  at  30  miles  per  hour. 
The  engine  moved  about  25  feet  after  It 
struck  the  child."  And,  further:  "I  am  sure 
I  was  not  over  150  yards  from  the  child  when 
I  first  saw  it,  and  it  was  a  hard  matter  at 
that  distance  to  distinguish  it  from  the 
gravel."  On  the  witness  stand  he  stated  that 
he  had  made  this  report,  and  that  be  made 
it  to  the  best  of  his  belief,  and  that  bis  testi- 
mony on  the  witness  stand  that  he  recog- 
nized the  object  as  a  child  when  700  or  800 
feet  away,  and  stopped  practically  in  tiie 
same  distance,  was  also  to  the  best  of  his 
belief.  We  find  that  the  child  could  have 
been  distinguished  as  a  child  at  about  1,000 
feet  from  where  she  was  on  the  track ;  and, 
in  the  absence  of  any  explanation  of  the  con- 
flict in  the  two  statements  sworn  to  by  the 
engineer,  we  conclude,  and  In  deference  to  the 
verdict,  find,  that  the  engineer  did  not  in 
fact  see  the  child  on  the  track  until  within 
ISO  yards  of  It,  and  that  be  was  negligent 
in  not  seeing  it  sooner,  and  that  liis  negligence 
was  the  proximate  cause  of  the  child's  death. 
We  further  find  that  the  train.  Just  before 
the  accident,  was  running  slower  than  the 
usual  speed  of  such  trains  at  that  point,  and 
that,  even  if  It  had  been  running  at  the  rate 
of  90  miles  per  hour,  it  could  have  been 
stopped  within  600  feet 

A  short  time  before  the  train  came,  Mary 
Olds  and  her  sister,  8  years  of  age,  and  Reu- 
ben Peck,  a  boy  of  11  years  of  age,  who  lived 
at  the  section  bouse,  and  to  whose  care  the 
child,  Mary,  was  at  the  time  intrusted  by 
Mrs.  Olds,  were  playing  in  the  section  house 
inciosure.  About  10  minutes  before  Mary  was 
killed,  Mrs.  Olds,  who  was  preparing  supper, 
upon  hearing  the  whistle  of  the  train,  called 
out  to  Peck  to  know  where  Mary  was,  and 
received  the  answer,  "Here  she  is."  Mary, 
it  seems,  thereafter  evaded  Peck's  watchful- 
ness, and,  slipping  between  the  parallel  planks 
of  the  fence,  went  out  upon  the  railroad 
track  in  the  direction  of  the  approaching 
train,  and  bad  walked  on  the  track  about 
50  yards  when  run  over.  Mrs.  Olds  used 
ordinary  care  in  her  watchfulness  of  Mary 
to  prevent  her  going  upon  the  track,  and  was 
not  guilty  of  negligence  In  intrusting  her  to 
the  care  of  Peck,  who  was  an  intelligent  and 
obedient  lad,  nor  was  Peck  guilty  of  negli- 
gence in  not  preventing  the  child  from  going 
upon  the  track.  Rule  31  (67  S.  W.  xvi),  gov- 
erning the  preparation  of  briefs,  requires  that 
to  each  proposition  under  each  assignment 
there  shall  be  subjoined  a  brief  statement. 
In  substance,  of  such  proceedings,  or  part 
thereof,  contained  In  the  record  as  will  be 
necessaiT  and  aufflclent  to  explain  and  sup- 
port the  proposition,  with  a  reference  to  the 
pages  of  the  record.  A  reference  simply  to 
the  pages  of  the  record  will  not  suffice.    The 
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rule  farther  requires  that  the  statement  must 
be  made  In  reference  to  the  whole  of  that 
which  IB  In  the  record  having  a  bearing  upon 
the  proposition.  Under  this  rule,  where  the 
giving  or  refusing  to  give  a  special  charge 
is  complained  of,  it  is  not  suflBcient  to  set  out 
the  charge  or  its  substance;  but,  where  it 
undertakes  to  apply  the  law  to  the  facts 
proved,  enough  of  the  evidence  bearing  upon 
the  proposition  snfScient  to  explain  and  sup- 
IKtrt  it  should  also  be  given.  And  this  is 
likewise  the  case  when  the  complaint  is  made 
to  the  admission  or  rejection  of  evidence. 
This  rule  was  made  for  the  purpose  of  fa- 
cilitating the  work  of  appellate  courts,  and 
must  not  be  disregarded.  This  court  is  of 
the  opinion  that  appellant's  assignments  Nos. 
15,  16,  17,  18,  19,  37,  38,  39,  40,  48,  49,  60, 
52,  and  55  are  not  presented  in  accordance 
with  the  rule,  and  they  will  not,  therefore, 
be  considered. 

The  first,  second,  third,  and  fourth  assign- 
ments of  error  complain  that  the  charge  of 
the  court  was  misleading,  in  that  it  induced 
the  Jury  to  believe  that  it  was  the  absolute 
duty  of  the  trainmen,  as  soon  as  an  object 
was  discovered  on  the  track,  to  have  stopped 
the  train,  whereas  such  duty  did  not  devolve 
upon  them  as  soon  as  they  saw  an  object, 
but  not  until  they  saw  it  was  a  child  and 
realized  Its  peril. 

Paragraphs  five  and  seven  of  the  charge 
are  as  follows :  "(5)  Tou  are  further  charg- 
ed that,  if  the  child  Mary  Olds  was  discover- 
ed on  the  track  by  the  agents  and  servants 
of  the  defendant  company,  it  was  their  duty 
to  exercise  ordinary  care  In  using  all  the 
means  within  their  power,  consistent  with 
the  safety  of  the  train  and  those  on  it,  to 
have  stopped  the  train,  or  to  have  prevented 
the  killing  of  the  child  after  its  presence  was 
discovered  on  the  track,  if  It  was  discovered, 
and  a  failure  to  use  ordinary  care  In  this  re- 
spect would  be  negligence  on  the  part  of  the 
defendant,  rendering  defendant  liable,  even 
though  the  parents  of  the  child  may  have  been 
guilty  of  contributory  negligence.  •  •  • 
(7)  If  you  believe  from  the  evidence  that,  on 
or  about  the  1st  day  of  March,  1905,  Mary 
Olds,  the  child  of  the  plaintiffs,  J.  H.  Olds 
and  wife,  was  run  over  and  killed  by  a  train 
operated  by  the  defendant,  the  Galveston, 
Houston  &  Northern  Railroad  Company,  and 
If  you  further  believe  from  the  evidence  that 
the  said  child  was  discovered  on  the  track 
of  the  defendant  company,  by  the  servants 
of  said  company  operating  said  train,  in  time 
to  have  prevented  said  train  from  running 
over  and  killing  said  child,  by  the  use  and 
exercise  of  ordinary  care  on  the  part  of  said 
servants,  and  if  you  further  believe  from  the 
evidence  that  after  the  discovery  of  said 
child  upon  the  track  (If  you  find  it  was  dis- 
covered on  the  track  in  time  to  have  prevent- 
ed the  injury),  the  servants  of  the  defendant 
company  failed  to  exercise  ordinary  care  in 
using  all  means  within  their  power  to  avoid 
running  over  the  child,  and  that  such  failure 


to  use  ordinary  care.  If  any,  was  the  direct 
and  proximate  cause  of  the  death  of  said 
child,  then  you  will  find  a  verdict  for  the 
plaintiffs,  even  though  you  may  believe  from 
the  evidence  that  the  plaintiffs,  J.  H.  Olds 
and  wife,  the  parents  of  said  child,  may  have 
been  guilty  of  contributory  negligence  in  per- 
mitting said  child  to  be  upon  the  track  of  the 
defendant  company."  We  do  not  think  the 
charge  is  subject  to  the  objection  urged.  The 
charge  quoted  above  referred  explicitly  to 
the  discovery  of  the  child,  and  could  not 
have  been  understood  as  meaning  any  object. 
It  instructed  the  jury  that  if  the  child  was 
discovered  on  the  track,  and,  again.  If  the 
presence  of  the  child  was  discovered  on  the 
track,  then  the  duty  arose  to  use  all  means 
at  command  to  prevent  killing  it.  The  jury 
could  not  have  understood  that  anything  else 
but  a  child  could  have  been  meant;  nor 
could  the  charge  have  been  understood  as 
indicating  liability  for  failure  to  try  to  stop 
the  train  and  avert  the  Injury  at  sight  of 
an  unknown  object.  The  use  of  such  expres- 
sions as  "discovering  the  presence  of  tho 
child"  necessarily  implied  a  realization  that 
It  was  a  child,  and  not  some  o»-her  object. 
And  if  the  child  was  discovered  In  time  to 
have  avoided  running  over  It,  the  mere  fact 
that  a  child,  of  such  tender  age  as  Mary  Olds 
was  shown  to  have  been,  was  discovered  on 
the  track  in  front  of  an  advancing  train,  suffi- 
ciently disclosed  its  helplessness  and  peril, 
hence  the  court  was  not  required  to  charge, 
in  addition  to  the  charge  given,  that  not  only 
its  presence  there  must  have  been  discovered, 
but  its  peril  also  must  have  been  realized  by 
the  trainmen.  The  assignments  are  overruled. 
Appellant's  fifth,  sixth,  and  seventh  assign- 
ments are  addressed  to  the  refusal  of  the 
court  to  give  special  charges  three,  four,  and 
five  requested  by  It.  These  present  substan- 
tially the  same  point  Indicated  in  the  preced- 
ing assignments,  to  the  effect  that  the  duty  of 
the  trainmen  to  employ  all  the  means  at 
hand  consistent  with  the  safety  of  the  train, 
in  an  endeavor  to  avoid  Injuring  the  child, 
did  not  arise  until  Its  peril  was  realized  by 
the  trainmen.  We  are  of  the  opinion  that 
paragraphs  6  and  7  of  the  court's  charge,  al- 
ready quoted,  sufficiently  presented  the  issue 
of  discovered  peril ;  but.  If  they  did  not,  the 
special  charges  requested  should  not  have 
been  given  in  the  form  In  which  they  were 
asked,  for  they  carry  the  intimation  that  the 
child  might  have  been  discovered  on  the 
track  in  front  of  an  approaching  train,  and 
yet  the  trainmen  might  not  have  appreciated 
that  it  was  in  danger.  An  adult  might  have 
been  presumed  to  leave  the  track  in  time  to 
avoid  being  run  over,  but  can  such  a  pre- 
sumption be  indulged  as  to  a  child,  which  the 
evidence  showed  to  l>e  only  25  months  old? 
We  think  not  When  seen  on  the  track  un- 
der such  circumstances  its  danger  was  at 
once  known,  and  the  discovery  of  its  presence 
there   was  a   discovery   of  its  periL     The 
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Obarges  were  also  properly  refosed  because 
they  Ignored  the  question  of  liability,  based 
upon  the  negligent  failure  to  discover  the  child 
sooner,  and  sought  to  direct  a  verdict  for  de- 
fendant if  the  operatives  used  the  means  at 
hand  to  avert  the  disaster  after  they  saw  the 
child.  Railway  v.  Harby,  28  Tex.  Civ.  App. 
24,  67  S.  W.  642;  Railway  v.  Adams,  98  S. 
W.  222,  17  Tex.  Ct.  Rep.  59;  Railway  v. 
Watklns,  88  Tex.  20,  29  S.  W.  232 ;  OUvares 
V.  Railway,  37  Tex.  Civ.  App.  278,  84  S.  W. 
248,  11  Tex.  Ct.  Rep.  751;  Railway  v. 
Vaughn,  5  Tex.  Civ.  App.  195,  23  S.  W.  748 ; 
Railroad  Co.  v.  Hewett,  67  Tex.  473,  3  S.  W. 
706,  60  Am.  Rep.  32.  The  assignments  are 
overruled. 

What  we  have  Just  said  disposes  also  of 
appellant's  eighth  and  ninth  assignments, 
which  complain  that  paragraph  7  of  the 
court's  charge  is  erroneous  because  it  does 
not  distinguish  between  the  discovery  of  the 
child  on  the  track  and  the  discovery  of  its 
peril ;  and  that  the  charge  Imposed  a  greater 
degree  of  care,  as  applicable  to  the  facts  of 
the  case,  than  imposed  by  law.  Railway  v. 
Hewett,  67  Tex.  473,  8  8.  W.  705,  60  Am. 
Rep.  32. 

By  Its  tenth  and  eleventh  assignments  ap- 
pellant contends  that  the  court  erred  in  para- 
graph 7  of  its  charge.  In  that  the  charge  is 
confusing  and  misleading,  and  that  the  Jury 
could  have  understood  therefrom,  and  prob- 
ably did  understand,  that  if  those  In  charge 
of  the  train  failed  to  exercise  ordinary  care 
in  keeping  a  lookout  upon  the  track,  the 
plaintiffs,  could  recover  notwithstanding  their 
contributory  negligence.  These  asslgoments 
are  without  merit.  The  paragraph  complain- 
ed of  related  to  discovered  peril  and  the  duty 
of  the  train  operatives  arising  under  that 
situation,  and  could  not  have  been  under- 
stood by  the  Jury  to  mean  that  a  failure  to 
exercise  ordinary  care  in  not  sooner  discov- 
ering the  child  on  the  track  would  render 
the  railway  company  liable,  regardless  of  ap- 
pellees' contributory  negligence  in  falling  to 
keep  her  away  from  the  track. 

The  fifth  paragraph  of  the  charge  is  as- 
sailed by  the  twelfth  assignment  of  error. 
It  Is  complained  that  the  Jury  was  therein 
instructed.  In  effect,  to  find  for  plaintiffs, 
even  though  the  jase  by  the  trainmen  of  all 
the  means  within  their  power  after  the  peril 
of  the  child  was  discovered  might  not  have 
resulted  in  stopping  the  train  within  the 
space  and  time  to  bare  avoided  injuring  her. 
It  is  a  familiar  rule  of  construction  of 
charges,  as  well  as  other  writings,  that  the 
whole  instrument  must  be  considered,  and 
each  of  its  parts  construed,  in  connection 
with  all  Its  other  parts.  Paragraph  6  stand- 
ing alon0  was  probably  susceptible  to  the 
construction  placed  upon  It  by  appellant,  and 
to  have  given  it  without  qualification  in  any 
other  portion  of  the  charge  might  have  been 
error.  But  in  the  seventh  paragraph  the 
court,  in  applying  the  law  to  the  facts,  clear- 
ly charged  the  Jury  that.  If  the  operatives 


discovered  the  child  on  the  track  in  time,  by 
the  use  of  the  means  at  hand,  to  have  pre- 
vented killing  her,  and  negligently  failed  to 
make  use  of  such  means,  and  that,  if  such 
failure  was  the  proximate  cause  of  the  death 
of  the  child,  to  find  for  the  plaintiffs.  Read- 
ing these  two  paragraphs  together,  the  Jury 
must  have  understood  Its  instruction  to  be 
that  it  was  the  duty  of  the  train  operatives 
to  use  all  the  means  within  their  power,  con- 
sistent with  the  safety  of  the  train  and  those 
upon  It,  to  stop  the  train  if  the  presence  of 
the  child  on  the  track  was  discovered  in 
time,  by  the  use  of  such  means,  to  have  pre- 
vented killing  it 

The  thirteenth  special  charge  requested  by 
appellant,  the  refusal  of  which  Is  complain- 
ed of  by  the  thirteenth  assignment  of  error, 
in  so  far  as  It  was  correct,  was  suflScieiitly 
covered  by  the  main  charge.  In  the  form 
presented  it  should  not  in  any  event  have  been 
given,  in  as  much  as  it  erroneously  charged 
that  in  addition  to  the  discovery  of  the  child 
on  the  track  the  duty  did  not  rest  upon  the 
Operatives  to  resort  to  extraordinary  efforts 
to  stop  the  train  until  its  peril  was  likewise 
discovered.  As  we  have  heretofore  said,  in 
effect,  the  discovery  of  an  infant  of  such  ten- 
der years  on  the  track  was  in  itself  the  dis- 
covery of  its  peril. 

The  fourteenth  assignment  is  directed 
against  the  eighth  paragraph  of  the  charge, 
the  complaint  being  that  the  Jury  was  in- 
structed thereby  that  the  failure  of  the  de- 
fendant to  discover  the  child  upon  the  track 
by  the  use  of  ordinary  care  is  of  itself  such 
negligence  as  to  render  the  defendant  lia- 
ble. This  objection  is  answered  by  the  con- . 
eluding  sentences  of  the  paragraph  itself, 
"unless  you  should  find  from  the  evidence 
that  the  plaintiffs,  J.  H.  Olds  and  wife,  wore 
guilty  of  contributory  negligence  in  failing 
to  use  ordinary  care  to  prevent  the  child 
from  going  out  of  the  yard  and  on  the  track 
of  defendant  company.  And  if  you  find  that 
said  parents  of  said  child  were  guilty  of  con- 
tributory negligence,  as  aforesaid,  you  will 
return  a  verdict  for  the  defendants." 

The  fourth  paragraph  of  the  charge  is  as 
follows :  "You  are  instructed  that  it  was  the 
duty  of  the  servants  and  agents  of  the  de- 
fendant company  in  charge  of  its  train  to  use 
ordinary  care  to  discover  the  child,  Mary 
Olds,  on  its  track,  and  a  failure  to  use  or- 
dinary care  would  be  negligence  on  the  part 
of  the  defendant  company."  This  charge  is 
assailed  by  appellant  by  Its  twentieth  and 
twenty-first  assignments  on  the  grounds  (1) 
that  it  would  not  be  actionable  negligence  in 
any  event  to  fail  to  discover  the  child  on  the 
track  unless  the  accident  could  and  should 
have  been  prevented  after  the  child  and  its 
peril  was  discovered;  and  (2)  under  the 
facts  of  this  case  it  was  error  to  charge  that 
it  was  the  duty  of  .defendant  to  discover  the 
child,  and  that  a  failure  to  perform  such 
duty  was  negligence.  The  question  last  stat- 
ed is  also  raised  by  the  twenty-eighth  and 
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twenty-ninth  assignments.  This  charge  was 
only  a  definition  of  what  would  constitute 
negligence  on  the  part  of  the  railway  com- 
pany, and  must  be  read  In  connection  with 
the  rest  of  the  charge,  and  especially  with 
the  concluding  part  of  paragraph  8  above 
set  out.  Tliere  was  no  error  In  the  charge 
as  given.  It  is  the  duty  of  the  operatives  of 
a  railway  train  to  use  ordinary  care  to  dis- 
cover, not  only  those  who  have  a  right  to  be 
upon  the  track,  but  trespassers  as  well ;  and. 
If  the  trainmen  are  derelict  in  this  duty,  a 
recovery  will  be  denied  to  a  trespasser,  not 
because  the  railway  company  Is  acquitted  of 
a  wrong,  but  because  the  trespasser's  own 
want  of  care  Intervened.  Railway  v.  Adams, 
98  8.  W.  222,  17  Tex.  Ct  Rep.  60;  Railway 
V.  Sympklns,  54  Tex,  615,  38  Am.  Rep.  632; 
Railway  v.  Watklns,  83  Tex.  20,  29  S.  W. 
232;  Railway  v.  Vaughn,  5  Tex.  Civ.  App. 
195,  23  S.  W.  745.  Mary  Olds,  being  only  25 
months  of  age,  can  be  held,  as  a  matter  of 
law,  not  to  have  been  guilty  of  negligence  or 
contributory  negligence  in  being  on  the  track. 
Evanlsch  v.  Railway,  57  Tex.  128,  44  Am. 
Rep.  586;  C!ook  v.  Navigation  Co.,  76  Tex. 
358,  IS  S.  W.  475,  18  Am.  St.  Rep.  52 ;  Rail- 
way V.  Fletcher,  6  Tex.  Civ.  App.  737,  26  S. 
W.  446;  Thompson  v.  Railway,  11  Tex.  Civ. 
App.  308,  32  S.  W.  191 ;  Railway  v.  Vaughn, 
5  Tex.  Civ.  App.  195,  23  S.  W.  745. 

There  was  no  error  in  refusing  appellant's 
twentieth  special  charge.  The  court  defined 
negligence,  on  the  part  of  the  railway  com- 
pany, to  be  the  failure  on  Its  part  to  use  or- 
dinary care,  that  is,  such  degree  of  care  as 
an  ordinarily  careful  and  prudent  person 
would  have  used  under  the  same  or  similar 
circumstances.  The  requested  charge  con- 
tained, substantially,  the  same  definition,  but 
added  the  unnecessary  qualification  that,  "In 
determining  whether  an  act  is  or  is  not  neg- 
ligence, you  will  take  into  consideration  all 
the  circumstances  and  considerations  exist- 
ing at  the  time,  and  will  not  view  the  situa- 
tion from  •  a  retrospective  point  of  view." 
This  added  nothing  to  the  court's  definition 
that  was  not  embraced  in  the  instruction 
that  the  care  to  be  exercised  was  such  as  an 
ordinarily  prudent  person  would  use  "under 
the  same  or  similar  circumstances."  The  ap- 
pellant asked  and  the  court  gave  a  special 
charge  defining  negligence,  which  was  In  the 
language  of  the  refused  charge,  except  that 
the  qualification  above  set  out  was  omitted. 
Having  presented  two  special  charges  cover- 
ing the  same  point,  appellant  cannot  com- 
plain that  the  court  did  not  select  the  one 
which  was  refused. 

Assignments  24  to  27,  Inclusive,  submitted 
together,  complain  of  the  refusal  of  the  court 
to  give  appellant's  sixth,  seventh,  eighth, 
ninth,  and  eleventh  special  charges.  The 
proposltioas  under  these  assignments  are  (1) 
that  it  Is  a  requirement  of  the  law,  and  one 
upon  which  appellant  had  the  right  to  rely, 
that  ordinary  care  for  the  safety  of  the 
child  should  be  observed,  and  that  this  right 


cannot  be  denied  defendant  by  the  delegation 
by  plaintlCFs,  to  a  third  person,  of  the  care 
of  the  child,  and  of  the  obligation  that  or- 
dinary care  should  be  taken  for  its  safety: 
and  (2)  that  the  court,  when  requested, 
should  have  so  charged  the  Jury  as  to  apply 
the  law  to  the  peculiar  facts  of  the  case. 
The  seventh  and  eleventh  special  charges 
sought  to  submit  the  issue  of  the  negligence 
of  the  boy.  Peck,  In  failing  to  keep  the  child 
off  the  track.  In  the  language  in  which 
these  charges  were  couched  they  were  Im- 
proper, because  ordinary  care  as  applied  to 
the  boy  was  therein  defined  to  be  such  care 
and  prudence  as  would  have  been  exercised 
by  a  person  of  ordinary  care  and  prudence. 
As  applied  to  children  of  Immature  Judg- 
ment, we  do  not  understand  this  to  be  the 
law.  Peck  was  11  years  old;  and,  while  the 
testimony  shows  he  was  bright  and  obedient, 
there  was  nothing  in  the  testimony  to  show 
that  he  was  of  mature  Judgment  and  discre- 
tion, hence"  any  charge  on  the  quantum  of 
care  that  he  should  have  exercised  should 
not  have  been  given,  except  with  the  quali- 
fication that  the  care  to  be  exacted  of  him 
was  such  care  as  a  person  of  ordinary  pru- 
dence of  his  age  would  exercise  under  the 
same  or  similar  circumstances.  The  sixth, 
eighth,  and  ninth  special  charges  sought  to 
raise  the  issue  of  the  negligence  of  the  moth- 
er of  the  child  In  intrusting  its  care  to  the 
boy.  Peck.  In  our  opinion  the  evidence  did 
not  raise  the  Issue  of  negligence  on  her  part 
in  that  regard.  The  testimony  shows  that 
the  boy  was  good,  bright,  and  obedient,  and 
bad  always  theretofore  looked  after  'and  tak- 
en care  of  the  children  in  a  satisfactory  man- 
ner while  playing  In  the  yard.  There  was- 
nothing  in  his  previous  conduct,  so  far  as 
the  evidence  has  been  pointed  out  by  the 
parties  in  their  briefs,  that  shows  that  she 
should  not  have  relied  upon  the  faithfulness- 
of  the  boy,  or  to  have  raised  even  a  suspicion 
In  the  mind  of  Mrs.  Olds  that  the  boy  would 
not  take  proper  care  of  the  child  on  the  day 
It  met  its  death. 

Appellant's  thirtieth,  thirty-first,  thirty- 
second,  and  thirty-third  assignments  relate- 
to  the  measure  of  damages.  The  thirtieth 
complains  of  the  refusal  of  the  court  to  sus- 
tain its  special  exception  to  so  much  of  the- 
petltlon  as  alleged  that  plaltatiCCs  had  reason 
to  believe  that  the  child,  had  she  lived,  would 
have  been  of  pecuniary  benefit  to  them  after 
she  attained  her  majority,  and  that  they 
were  entitled  to  recover  for  such  expected 
contributions,  etc.  The  other  assignments- 
complain  of  the  refusal  of  the  court  to  give 
appellant's  fifteenth,  sixteenth,  and  seven- 
teenth special  charges.  These  charges  sought 
to  limit  plaintiffs'  right  of  recovery  to  the- 
pecunlury  value  of  the  child's  services  during 
her  minority,  and  Ignored  their  right  to  re- 
cover for  such  benefits  as  It  might  have  con- 
ferred on  Its  parents  after  attaining  its  ma- 
jority. The  undisputed  testimony  shows  that 
Mary  Olds  was  a  strong,  healthy  child,  n  tver 
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sick  In  her  life,  was  bright  and  well  dispos- 
ed. Her  parents  were  poor.  We  understand 
the  law  to  be  as  stated  in  Railway  t.  Sciac- 
ca,  80  Tex.  355,  16  S.  W.  31:  "Damages 
would  not  be  limited  to  the  services  of  the 
child  daring  minority,  but  would  extend  to 
such  benefits  as  it  might  confer  on  Its  par- 
ents after  majority.  It  was  alleged  and 
proved  that  its  parents  were  poor,  and  on 
the  testimony  as  to  the  age,  sex,  and  healthy, 
robust  condition  of  the  child  it  was  a  ques- 
tion largely  in  the  discretion  of  the  jury  as 
to  what  damage  should  be  allowed,  either 
up  to  the  time  the  child  would  reach  its  ma- 
jority or  afterward."  It  follows,  therefore, 
the  court  did  not  err  in  refusing  to  sustain 
the  special  exception,  or  to  give  the  special 
charges  requested. 

On  the  trial  of  the  case  appellees  oftered 
certain  evidence  of  experiments  made  to  test 
at  what  distance  an  object  seen  on  the  track 
could  be  determined  to  be  a  child.  The  tes- 
timony shows  that  Mary  Olds  was  killed  on 
a  bright,  clear  day.  The  testimony  of  the 
witness  W.  N.  Ayrea  was  that,  about  a  month 
after  the  casualty,  and  about  the  same  time 
of  day,  although  partly  cloudy,  a  child  a 
year  old  was  placed  on  the  track  at  the 
same  place  where  Mary  was  when  run  over, 
and  was  recognized  by  him  to  be  a  child,  al- 
though sitting  down,  at  a  distance  of  450 
yards.  J.  H.  Olds  testified  to  the  same  ex- 
periment, in  which  he  identified  the  child  as 
such  at  a  distance  of  about  6  telegraph  poles, 
of  which  there  were  30  to  the  mile.  Appel- 
lant objected  to  the  testimony,  on  the  ground 
that  it  was  Immaterial,  irrelevant,  and  in- 
competent, and  not  applicable  to  the  facts 
of  the  case,  and  that  the  facts  testified  to 
were  physical  circumstances,  upon  which  the 
Jury  were  as  well  qualified  to  pass  as  the 
witnesses;  and  the  refusal  of  the  court  to 
sustain  the  objections  forms  the  basis  of  ap- 
pellant's forty-fifth  assignment  of  error.  The 
testimony  was  admissible  to  show  at  what 
point  the  engineer,  by  the  exercise  of  ordi- 
nary care,  could  have  discovered  the  child 
on  the  track.  Evidence  of  this  kind  Is  ad- 
missible when  the  experiment  is  made  un- 
der circumstances  similar,  in  all  material 
particulars,  to  those  obtaining  at  the  time  of 
the  occurrence  with  regard  to  which  the  evi- 
dence is  offered.  Railway  v.  Ramsey,  97  S. 
W.  1067.  16  Tex.  Ct  Rep.  747;  12  Am.  & 
Eng.  Ency.  of  Law,  400.  et  seq.,  and  cases 
cited.  Under  this  rule  we  are  of  the  opin- 
ion that  there  was  no  error  In  admitting  the 
testimony. 

The  court  did  not  commit  error  In  refus- 
ing to  allow  appellant  to  prove  the  competen- 
cy of  Its  engineer,  Evans,  who  was  running 
the  engine  on  the  occasion  in  question.  His 
competency  had  not  been  put  in  issue  by  any 
evidence  offered  by  plaintiffs  on  the  trial. 
The  assignment  raising  the  point  Is  over- 
ruled. 

By  the  fifty-fourth  assignment  the  verdict 
and  judgment  is  attacked  as  excessive.    At 


the  time  of  the  accident  J.  H.  Olds  was  31 
and  his  wife  27  years  of  age.  They  were 
poor.  The  child  was  mentally  bright  and 
physically  sound  and  of  good  disposition. 
Appellees  were  entitled  to  recover  the  rea- 
sonable pecuniary  value  of  her  services  dur- 
ing minority,  and  such  benefits  as  it  might 
have  conferred  on  her  parents  after  majority. 
The  case  was  not  susceptible  of  more  exact 
proof  of  damages  than  was  produced  on  the 
trial.  In  such  cases  the  jury  must  estimate 
the  damages  from  the  facts  in  proof,  upon 
their  own  knowledge  and  exi>erlence.  The 
law  does  not  fix  the  amount  of  damages, 
and  witnesses  cannot  be  called  to  estimate 
them,  and  they  must  be  left  to  the  sound  dis- 
cretion and  sense  of  the  jury.  A.  R.  T.  Ry. 
Co.  V.  Cullen  (Tex.  Civ.  App.)  29  S.  W.  257; 
Railway  V.  Sctacca,  80  Tex.  350,  16  S.  W. 
31;  Railway  v.  Measles,  81  Tex.  474,  17  S. 
W.  124;  Brunswig  v.  White,  70  Tex.  611,  8 
S.  W.  85;  Railway  v.  Vaughn,  6  Tex.  Civ. 
App.  195,  23  S.  W.  745 ;  Railway  v.  Watzlav- 
alck  (Tex.  Civ.  App.)  28  S.  W.  115.  The 
judgment  Is  large,  but  In  view  of  the  evi- 
dence, and  In  the  light  of  precedent,  we  can- 
not say  that  It  Is  so  excessive  as  to  manifest 
prejudice,  passion,  or  other  improper  motive 
on  the  part  of  the  jury  in  making  the  award. 

The  other  assignments  not  specifically  no- 
ticed in  this  opinion  have  been  examined  by 
us,  and  we  are  of  the  opinon  that  there  are 
no  reversible  errors  shown  by  any  of  them. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

Afilrmed. 

On  Rehearing. 

At  the  last  term  of  this  court  the  judg- 
ment of  the  district  court  was  aflJrmed.  As 
will  be  seen  In  our  opinion,  filed  May  19, 
1908,  we  declined  to  consider  several  assign- 
ments of  error,  presented  in.  the  brief  of  ap- 
pellant, because  we  were  of  the  opinion  that 
they  were  not  followed  by  statements,  or  by 
proper  statements,  as  required  by  the  rules. 
We  are  of  the  opinion  that  our  conclusion  in 
that  regard  was  correct,  except  as  to  the 
thirty-seventh  assignment,  but  as  to  that  we 
now  think  the  subjoined  statement  was  suffi- 
cient to  justify  our  consideration  of  It  The 
assignment  complains  of  the  refusal  of  the 
trial  court  to  give  to  the  jury  its  fourteenth 
special  charge,  which  Is  as  follows:  "I 
charge  you  that  It  Is  the  legal  duty  and  obli- 
gation of  the  parents  of  a  child  to  support 
and  maintain  a  child  during  the  period  of 
minority ;  that  Is,  up  to  the  age  of  21  years ; 
and,  in  estimating  damages,  if  any,  that 
plaintiffs  may  be  entitled  to  by  reason  of  be- 
ing deprived  of  the  services  of  their  child 
during  her  minority,  you  will  take  into  con- 
sideration, as  bearing  upon  the  amount  of 
damages,  If  any  sustained,  the  cost  and  ex- 
pense of  rearing  and  maintaining  the  child 
during  her  minority." 

On  the  measure  of.  damages  the  court  charg- 
ed the  jury  as  follows :  "If  you  believe  from 
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the  evidence  that  the  plaintiffs,  J.  H.  Olds 
and  wife,  are  entitled  to  recover  damages, 
the  measure  of  damages,  if  any,  would  be 
such  sum  of  money  as  yon  believe  from  the 
evidence  would  be  equal  to  the  present  mon- 
ey value  (if  paid  now  all  at  one  time)  of  snch 
aid  as  plaintiffs  had  reasonable  expectation 
of  receiving  from  the  deceased,  Mary  Olds, 
after  she  was  21  years  of  age.  If  she  bad  liv- 
ed, and  the  reasonable  value  of  the  service 
of  said  Mary  Olds  until  she  arrived  at  the 
age  of  21  years."  The  measure  of  damages, 
in  a  case  of  this  character,  is  the  value  of 
the  pecuniary  benefit  of  a  child  to  its  par- 
ents during  minority,  after  allowing  all  rea- 
sonable expense  of  its  maintenance  and  edu- 
cation, and  the  value  of  such  benefits  as  it 
might  confer  on  its  parents  after  majority. 
Railway  v.  Sclacca,  80  Tex.  355, 16  S.  W.  31 ; 
Railway  v.  Southwick  (Tex.  Civ.  App.)  30 
S.  W.  592.  The  charge  of  the  court  failed 
to  instruct  the  Jury  that  the  cost  of  main- 
tenance and  education  should  be  deducted 
from  the  value  of  the  expected  pecuniary 
benefits;  but,  in  the  absence  of  a  special 
charge  properly  embodying  this  element,  we 
would  feel  constrained  to  hold  that  the  omis- 
sion did  not  constitute  reversible  error.  Rail- 
way V.  Tarbrough,  73  S.  W.  844,  7  Tex.  Ct. 
Rep.  474.  The  appellant  had  the  right,  how- 
ever, to  have  a  proper  charge  correcting  the 
omission;  and,  having  submitted  a  proper 
special  charge  calling  the  attention  of  the 
court  to  the  deficiency  of  the  main  charge  in 
this  regard,  we  think  the  refusal  of  the  court 
to  give  the  special  charge  constituted  such 
an  error  as  to  require  a  reversal  of  the  Judg- 
ment 

Since  the  Judgment  must  be  reversed,  we 
deem  It  proper,  in  view  of  another  trial,  to 
call  attention  to  the  charge  relating  to  dis- 
covered peril. 

In  paragraph '6  th&  court  instructed  the 
jury,  in  effect,  that  if  the  child  was  discov- 
ered on  the  track  by  defendant's  servants,  it 
was  their  duty  to  exercise  ordinary  care  In 
using  all  the  means  within  their  power,  con- 
sistent with  the  safety  of  the  train  and  those 
upon  It,  to  stop  the  train  or  to  have  prevent- 
ed killing  the  child  after  its  presence  on  the 
track  was  discovered  by  them,  and  a  fail- 
ure to  use  ordinary  care  in  this  respect  would 
be  such  negligence  as  to  render  defendant  li- 
able. It  will  be  noted  that  this  charge  omits 
the  very  important  element  whether  the  dis- 
covery of  the  child  was  made  within  the 
space  and  time  that,  by  the  use  of  such  ex- 
traordinary efforts,  its  death  could  have  been 
prevented.  In  our  former  opinion  we  held 
that  the  omission  was  cured  by  paragraph 
7  of  the  charge,  which  applied  the  law  to  the 
facts.  We  have  now  concluded  that  In  this 
we  were  in  error.  Railway  v.  Beard,  34  Tex. 
Civ.  App.  188,  78  8.  W.  253;  Baker  v.  Ashe, 
80  Tex.  356,  16  S.  W.  36 ;  Snyder  v.  Morris, 
14  Tex.  Civ.  App.  641,  38  S.  W.  219. 

Mrs.  Olds  testified  that,  if  the  whistle  of 
the  locomotive   Iiad   been   blown  after   the 


train  passed  Nadien  siding,  or  after  the  child 
was  discovered  on  the  track,  she  would  liave 
gone  out  to  see  what  was  the  matter,  and 
would  have  seen  the  child,  and  would  have 
gotten  her  off  the  track.  The  testimony  was 
wholly  immaterial  to  any  Issue  in  the  case, 
and  should  not  have  been  admitted  over  the 
seasonably  opposed  objection  of  appellant. 
While  its  admission  was  not,  in  our  opinion, 
so  prejudicial  to  appellant  as  to  require  a  re- 
versal, we  deem  it  proper,  in  view  of  anoth- 
er trial,  to  call  the  trial  court's  attention  to 
It 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


DALLAS  CONSOLIDATED  ELECTRIC  ST. 
RT.  CO.  v.  MOTWILLER. 

(Court   of  Civil  Appeals  of  Texas.     June  20, 
1908.    Rehearing  Denied  Oct  10,  1908.) 

1.  Appkal  ahd  Ebbob  — Revibw  — Pbesoicp- 

TIONS. 

On  defendant's  appeal  on  a  judgment  for 
plaintiff  in  a  personal  injury  action,  it  will  l>e 
presumed  that  plaintiff  wag  entitled  to  recover 
in  the  absence  of  aasienments  of  error,  attack- 
ing the  recovery  on  the  ground  that  plaintiff 
was  not  injured  through  defendant's  negligence. 

2.  Dauageb  —  Febsonal  Injuries  —  Impaib- 
MENT  OF  Earring  Capacity  —  Evidence  — 
Sufficiency. 

Evidence  held  to  show  impairment  of  a 
woman's  earning  capacity  caused  by  a  personal 
injury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  {  509.] 

3.  Saub. 

Recovery  can  be  bad  for  Impairment  of 
earning  capacity  resulting  from  negligent  per- 
sonal injury. 

[Ed.  Note.— For  cases  in  iwint  seo  Cent  Dig. 
vol.  16,  Damages,  {{  237-241.] 

4.  Same. 

One  suing  for  personal  injury  could  not  re- 
cover for  impaired  ability  as  a  stenographer 
in  the  absence  of  proof  as  to  her  salary  before 
and  after  the  injury,  since,  where  diminished 
capacity  to  earn  money  in  a  particular  occupa- 
tion is  alleged,  it  is  necessary  to  prove  facts 
from  which  the  jury  can  determine  the  probable 
loss  therefrom ;  but,  where  there  is  a  gen- 
eral allegation  that  the  injury  cansed  diminished 
capacity  to  earn  money  in  all  ways  and  the 
evidence  shows  that  plaintiff  was  injured,  the 
jury  can  determine  from  their  general  knowledge 
and  experience  the  amount  of  such  damages. 

5.  Same— iNGrrBucnoNS. 

It  was  not  prejudicial  error  in  a  peisonal 
injury  action  to  authorize  the  jury  to  consider 
plaintiff's  impaired  ability  to  "earn  money," 
where  she  alleged  impaired  capacity  to  "earn 
money  at  her  ordinary  occupation  or  any  other 
for  which  she  is  qualified,"  and  where  she  show- 
ed injuries  for  the  recovery  for  which  the  ver- 
dict is  not  excessive.    ' 

6.  Appeal  and  Ebbob— Habmlbss  Bbbob— 
Admission  or  Evidence. 

It  was  not  prejudicial  error,  as  not  within 
the  issues,  in  a  personal  injury  action,  to  re- 
ceive testimony  that  plaintiff  had  "claimed  her 
head  and  arms  hurt  her  some,"  and  that  she 
suffered  some  irregularity  respecting  her  kidneys 
and  digestive  organs  where  she  testified  that  she 
did  not  suffer  from  headache,  the  testimony  re- 
specting  her   "digestive   organs"   was   suMtan- 
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tially  irithdrawn  by  the  witness  on  further  ex- 
amination, and  the  verdict  was  not  excessive  for 
injuries  alleged  and  proved. 

Appeal  from  District  Court,  Dallas  County ; 
Thos.  F.  Nash,  Judge. 

Personal  Injury  action  by  Mrs.  Katie  Mot- 
wilier  against  the  Dallas  Consolidated  Elec- 
tric Street  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

For  opinion  of  Supreme  Comrt  on  certified 
questions,  see  109  S.  W.  018. 

Balcer,  Botts,  Parker  &  Garwood  and  Fin- 
ley,  Knight  Sc  Harris,  for  appellant  W.  X. 
Pace  and  Fltzhugh  &  Smith,  for  appellee. 

BAINBT,  C.  J.  The  appellee,  a  widow, 
sued  the  street  railway  company,  appellant, 
for  personal  injuries  to  her,  caused  by  the 
negligence  of  the  railway  employes.  De- 
fendant answered  by  general  and  special 
exceptions,  general  denial,  and  contributory 
negligence.  A  trial  resulted  In  a  verdict  and 
judgment  for  plaintiff  In  the  sum  of  |2,806. 

The  first  error  assigned  is:  "The  court 
erred  In  the  following  paragraph  of  his 
charge  to  the  jury:  'If  you  find  for  the  plain- 
tiff, you  will  find  such  an  amount  as  you  be- 
lieve from  the  evidence  will  be  a  fair  and 
just  pecuniary  compensation  for  her  physical 
suffering  and  mental  pain.  If  any,  her  im- 
paired ability  to  earn  money.  If  any,  the  rea- 
sonable amount  incurred  for  medicine  and 
medical  attention.  If  any,  made  necessary 
as  the  direct  and  proximate  result  of  the  de- 
fendant's negligence,  if  any.' "  This  charge 
is  complained  of  because  It  authorized  the 
jury  to  find  for  pecuniary  compensation  for 
"Impaired  ability  to  earn  money,"  because 
there  Is  no  evidence  from  which  the  jury 
could  properly  and  Intelligently  ascertain  the 
amount  of  loss  sustained  by  reason  of  the 
impairment  of  her  ability  to  earn  money; 
that  is,  there  was  no  sufficient  basis  in  the 
evidence  for  such  submission. 

There  Is  no  assignment  of  error  attacking 
the  verdict  or  judgment  on  the  ground  that 
appellee  was  not  injured,  as  claimed,  by  the 
negligence  of  the  appellant's  servants.  We 
therefore  conclude  that  she  was  entitled  to 
recover.  We  will  then  consider  whether  the 
charge  complained  of  as  to  impaired  ability 
to  earn  money  is  such  error  as  will  cause  a 
reversal  of  the  judgment  On  the  Issue 
of  appellee's  disability  to  earn  money,  we 
give  poftions  of  the  testimony  of  several  wit- 
nesses on  this  point  that  her  condition  may 
be  fully  understood. 

Mrs.  Motwiller,  the  plaintiff,  testified:  "I 
bad  gotten  through  work  about  6  o'clock. 
When  I  fell,  I  lighted  on  this  side  [left  side]. 
I  was  dazed.  I  stood  up  with  my  weight  on 
the  other  foot  The  other  foot  was  a  heavy 
weight,  hanging  to  my  body.  It  brought  my 
monthly  sickness  on,  and  it  was  not  time  for 
It  again.  Ever  since  the  accident  I  have 
had  my  monthly  sickness  every  three  weeks, 


and  now  It  Is  getting  less  than  three  weeks 
apart,  and  lasts  me  nearly  all  the  time.  I 
have  to  be'  prepared  for  it  all  the  time.  On 
one  occasion  at  the  office  I  left  off  my  pads, 
and  I  had  on  four  skirts,  with  a  heavy  black 
skirt,  and  It  came  through  all  of  these  and 
got  on  the  cushion  I  was  on,  and  I  handed 
It  to  a  girl  down  there,  and  she  had  to  take 
it  out  and  conceal  it  It  just  comes  most 
any  time.  Before  the  accident  I  was  regular. 
I  was  considered  very  healthy.  I  would 
walk  to  my  work  and  walk  home,  two  miles 
from  where  I  worked.  The  feeling  I  bad  in 
my  leg  was  pain.  It  seemed  to  be  heavy  and 
stiff,  and  is  that  way  now.  I  never  before 
had  a  doctor  with  me,  except  when  my  two 
children  were  bom.  I  could  stand  most  any- 
thing before,  but  now  I  have  a  nervour 
trembling  to  my  muscles.  What  flesh  I  have 
in  my  left  leg  quivers,  and  the  muscles  around 
my  month  quiver.  I  do  not  suffer  with  head- 
ache. I  hardly  ever  have  a  headache.  I 
take  the  car  right  at  my  door  and  ride  to 
the  transfer,  and  it  18  only  a  few  steps  to 
where  I  work,  and  that  Is  all  the  walking  I 
do.  I  never  had  any  trouble  with  my  kidneys 
before  the  accident  Now  I  have  to  take 
medicine  every  time  they  operate.  Some- 
times I  go  two  days,  and  there  is  a  fullness 
in  my  bladder  all  the  time.  I  know  my  leg 
is  shorter  now  than  It  was  before  the  acci- 
dent I  can  take  a  few  steps  and  stop  and 
get  about  a  short  distance  by  holding  to 
things,  and  I  cannot  walk  more  than  a  few 
blocks  with  a  cane  without  stopping  and  rest- 
ing and  steadying  myself.  I  have  almost  giv- 
en up  walking  at  all."  On  cross-examination 
she  testified:  "I  work  all  the  time,  only  I  get 
off  early.  I  have  the  best  people  in  the 
world  to  work  for.  Yes,  sir;  during  last 
week  I  cried  in  the  office.  They  often  ask 
me  there  what  I  am  crying  about.  I  cry 
there  often.  Yes,  sir;  I  was  on  the  witness 
stand  about  two  hours  last  January,  and  I 
did  not  cry  any  then;  but,  Mr.  Harris,  my 
condition  Is  worse.  My  working  hours  are 
8  to  6.  Sometimes  I  get  there  at  half  past 
8.  I  do  pretty  much  as  I  please.  As  a  gen- 
eral rule  I  do  not  stay  there  full  time.  Some 
days  I  have  only  12  letters  to  write.  In  the 
store  we  have  cabinets  and  phonographs  all 
along,  and  I  can  walk  along  holding  to  one 
cabinet,  and  then  go  along  and  hold  to  an- 
other. I  always  have  to  bold  to  something 
when  I  walk  so  as  to  prevent  It  from  hurting 
me.  Before  the  accident  my  standard  weight 
was  140  pounds.  In  January  this  year,  I 
weighed  105  pounds.  I  weighed  last  week, 
and  weighed  only  98  pounds." 

W.  T.  Pace  testified:  "On  the  6th  of  June 
last  year,  when  I  got  home,  plaintiff  was  ly- 
ing on  a  couch  and  groaning,  her  face  con- 
torted and  hands  all  cramped  up.  We  got 
Dr.  Poe.  Three  days  after  I  called  in  Dr. 
Smart  for  consultation,  and  she  was  In  such 
condition.  If  you  touched  her,  moved,  or 
manipulated  the  parts,  she  would  halloa,  and 
you  could  hear  her  across  the  street     She 
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remained  two  weeks  confined  to  ber  bed. 
During  the  night  I  could  hear  her  groaning. 
She  had  something  the  matter  with  her  hip. 
I  often  assisted  her  in  turning  over,  and 
moving  ber  about  the  bed,  and  at  those  times 
she  would  scream  out  with  pain.  Her  left 
leg  was  Immovable.  I  bare  known  her  since 
1900  intimately,  and  I  have  always  known 
ber  to  be  a  healthy  woman  before  this  acci- 
dent. Her  weight  was  140  pounds,  and  she 
walked  to  town,  a  mile  and  one-half  or  two 
miles,  without  any  complaint  Her  face  is 
thin.    She  has  fallen  off  almost  to  a  skeleton." 

Mr.  Newman  testified:  "Plaintiff  could  not 
move  her  leg.  She  would  scream  every  time 
you  started  to  move  her.  Before  the  injury, 
she  was  in  good  health,  and  walked  every- 
where she  wanted  to.  Since  the  accident  she 
has  lost  a  great  deal  of  weight,  and  is  not 
the  same  woman  at  all.  She  cannot  get 
about,  even  In  the  house,  and  suffers  all  the 
time.  She  is  physically  a  different  person. 
I  don't  believe  now  she  would  weigh  over 
100  pounds.  She  cannot  get  about  hardly  at 
all  without  a  cane,  and  even  catches  to  the 
furniture  in  passing.  Her  condition  is  worse 
than  it  was  at  the  former  trial.  Her  height 
Is  about  5  feet,  6  Incbes." 

Dr.  Poe  testified :  "I  found  her  wrought  up, 
nervous,  and  suffering  injury  to  her  hip  Joint. 
On  examination  I  concluded  it  was  an  injury 
to  the  hip  Joint  and  the  contiguous  tissues 
thereto.  I  treated  her  two  weeks.  I  saw 
her  twice  a  day  most  of  the  time.  Dr.  Smart 
made  a  casual  examination.  I  next  saw  her 
at  her  mother's  house.  The  condition  of  the 
hip  and  soreness  remained  the  same.  The 
Joint  seemed  to  be  limited  in  its  motion,  and 
lasted  until  the  last  time  I  saw  her.  The  last 
time  I  examined  her  I  found  a  shortening  of 
the  limb,  about  three-fourths  of  an  inch.  The 
acetabulum  could  be  fractured.  From  the 
condition  of  soreness  that  seemed  to  be  pres- 
ent, there  might  be  an  Injury  of  that  kind 
in  this  case.  The  principal  result  of  an  im- 
paction of  the  femur  and  acetabulum  would 
be  inflammatory  action.  The  motion  would  be 
limited,  naturally,  from  inflammation.  Anky- 
losis Is  limited  motion  and  stiffness  caused  by 
inflammation.  From  the  hypothetical  ques- 
tion you  put  to  me,  I  would  attribute  the 
lameness  and  that  condition  to  some  contusion 
of  the  tissues  immediately  surrounding  the 
Joint,  or  In  the  Joint.  Ankylosis  would  also 
be  the  result  of  such  an  injury.  I  would 
attribute  the  inflammation  in  the  Joints  to 
the  soreness  and  straining  of  the  ligaments. 
When  I  was  waiting  on  her,  she  seemed  not 
to  have  any  control  over  her  left  limb  at  all. 
I  took  it  to  be  partial  paralysis  on  account 
of  lack  of  motion  in  that  Joint.  I  would  con- 
sider, under  the  same  statement  of  facts,  that 
she  would  suffer  with  her  spine.  It  would 
olso  cause  a  derangement  of  the  menses,  and 
I  elicited  from  the  patient  that  she  suffered 
in  this  respect.  If  she  suffered  with  her  back 
and  kidneys,  and  In  passing  her  urine,  I 
would  attribute  that  to  the  fall  and  the  gen- 


eral shock  caused  to  the  nervous  system.  X 
would  attribute  the  nervousness  and  liysteric- 
al  condition  to  the  effect  produced  upon  the 
nervous  system.  I  aaw  her  to-day,  and  1 
think  the  Injury  to  the  Joint  is  permanent. 
If  she  weighed  140  pounds,  and  was  In  good 
health,  and  received  such  a  fall  as  you  de- 
scribed and  now  weighs  only  98  pounds,  I 
would  attribute  the  loss  of  weight  to  the 
general  effect  of  the  fall  and  the  pain  she  suf- 
fered, and  I  think  her  nervous  troubles  would 
be  of  a  lasting  nature."  On  cross-examina- 
tion he  testified:  "I  know  nothing  of  the 
kidney  trouble  except  the  symptoms  she  gave 
me.  I  discovered  some  swelling  down  the 
internal  muscles.  I  was  present  when  Drs. 
Allen  and  Duncan  made  their  examination. 
They  did  not  find  her  limbs  the  same  length,, 
but  a  degree  of  shortening.  They  found 
about  the  same  degree  I  did.  I  treated  her 
last,  about  two  or  three  months  after  the 
accident  The  limb  would  not  move  out  from 
its  fellow.  Part  of  the  neck  of  the  femur 
might  be  broken  and  give  inflammatory  ac- 
tion, and  still  not  affect  the  bone  Itself,  and 
Dr.  Duncan  also  examined  her  and  reported  a 
shortening.  They  made  several  examlnationa 
and  reported  a  shortening.  Dr.  Alien  asked 
her  If  she  ever  had  her  leg  broken.  Dr.  Allen 
said  there  was  an  infallible  way  to  measur» 
for  a  shortening,  and  measured  that  way  and 
found  the  same  amount  of  shortening  to  the 
limb  that  I  did.  We  all  found  a  shortening. 
We  did  not  agree  that  the  two  limbs  were  of 
the  same  length,  because  when  I  examined  her 
the  day  before  to  my  satisfaction,  and  in  the 
examination  of  the  bone  itself,  I  found  a 
difference  of  one-half  inch  that  I  could 
account  for." 

There  was  some  conflicting  testimony  as  te 
the  shortening  of  appellee's  limb,  but  the 
foregoing  testimony  shows  upon  what  the 
Jury  could  Iwse  their  verdict  The  foregoing 
evidence,  we  think,  clearly  shows  that  ap- 
pellee's ability  to  earn  money  was  impaired, 
which  Is  a  proper  element  of  damages.  But 
the  question  arises:  Was  it  proper  for  the 
court  to  tell  the  Jury  to  consider  in  determin- 
ing the  damages  "her  impaired  ability  to  earn 
money"?  The  allegation  of  impaired  capacity 
is  to  "earn  money  at  her  ordinary  occupation, 
or  any  other  for  which  she  is  qualified  dur- 
ing the  balance  of  her  future  life."  At  the 
time  of  trial,  she  was  engaged  as  a  stenog- 
rapher, but  the  proof  does  not  show  what 
salary  she  received  before  and  after  the  in- 
Jury.  This  would  preclude  a  recovery  for 
any  special  damages  for  impaired  ability  in 
that  particular  avocation,  but  we  see  no  rea- 
son why  a  recovery  could  not  be  had  for  gen- 
eral impairment  to  earn  money.  Fordyce  v. 
Withers,  1  Tex.  Civ.  App.  545,  20  S.  W.  788. 
We  certified  to  the  Supreme  Court  the  ques- 
tion as  to  the  correctness  of  the  charge  on 
this  point,  and  it  held  there  was  no  error  un- 
der the  facts  shown.  Railway  v.  Motwiller.. 
109  S.  W.  918,  21  Tex.  Ct  R.  6a  Where  a. 
diminished  capacity  to  earn  money  tn  a  par- 
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tlcular  aTocation  is  alleged  to  arise  from  a 
■wrongful  act,  it  la  necessary  to  prove  some 
facts  from  which  the  jury  would  be  Justi- 
fied In  determining  the  probable  loss  that 
would  flow  from  such  diminished  capacity. 
Railway  v.  Bird  (Tex.  Civ.  App.)  48  B.  W. 
750;  Railway  v.  Smith,  38  Tex.  Civ.  Ai)p. 
507,  80  S.  W.  940.  But,  where  there  la  a 
general  allegation  that  the  Injury  caused  a 
diminished  capacity  to  earn  money  In  all 
ways  and  the  evidence  shows  the  party  is  so 
Injured,  is  it  not  a  proper  element  of  damage 
to  be  submitted  to  the  Jury  for  them  to  deter- 
mine from  their  general  knowledge  and  ex- 
perience the  amount  of  such  damages?  To  il- 
lustrate: Take  a  young  man  who  has  attend- 
ed school  up  to  his  majority,  and  before  be 
has  time  to  pursue  any  avocation  be  Is 
wrongfully  injured  to  such  an  extent  his  abil- 
ity to  earn  money  is  diminished,  and  that 
fact  is  fully  established,  could  It  be  said 
that  some  particular  facts  should  be  further 
proven  to  form  a  basis  from  which  the  jury 
might  reach  a  conclusion  before  the  court 
would  be  authorized  to  submit  such  an  issue? 
To  do  so  It  seems  would  deprive  such  a  party 
of  the  benefit  of  an  element  of  damages;  that 
Is,  allowed  by  law.  It  Is  true  that  the  evi- 
dence in  this  case  does  not  show  any  basis 
for  the  recovery  of  any  special  amount  for 
diminished  capacity  In  the  avocation  of  ste- 
nographer, but  It  did  not  show  in  a  general 
way  that  appellee's  capacity  was  diminished 
for  that  as  well  as  for  all  other  avocations. 

But,  aside  from  diminished  capacity  to 
earn  money,  the  evidence  shows  injuries  for 
the  recovery  of  which  the  verdict  Is  not  ex- 
cessive. In  fact,  there  is  no  complaint  that 
it  Is  too  large  and  excesslva  Under  the  cir- 
cumstances, and  In  view  of  the  fact  there  is 
no  assignment  of  error  attacking  the  verdict 
as  excessive,  we  do  not  think  the  verdict 
should  be  reversed  on  the  ground  urged.  We 
understand  that  some  of  our  courts  have  held 
tlie  giving  of  such  charge  was  error  in  some- 
what similnr  cases  to  this,  where  it  does  not 
appear  whether  or  not  the  verdict  was  at- 
tacked as  excessive.  In  Railway  v.  Bird, 
supra,  a  case  similar  to  this,  the  Judgment 
was  reversed  on  two  assignments — one  on  the 
excessiveness  of  the  verdict,  and  the  other 
the  giving  of  a  charge  on  lessened  capacity. 
The  verdict  appears  large,  but  whether  or 
not  the  assigiunent  of  excfssive  verdict  was 
the  controlling  reason  for  reversal  we  cannot 
say,  but  in  this  case,  the  verdict  not  being 
excessive  and  there  being  no  assignment  to 
that  effect,  we  do  not  think  the  charge  harm- 
ful. 

Another  proposition  Is  submitted  under  the 
first  assignment  of  error,  to  the  effect  that  the 
evidence  showed  that  plaintiff  had  sustained 
certain  injuries  or  endured  physical  pain  or 
mental  suffering  not  mentioned  in  the  peti- 
tion. The  only  testimony  that  forms  the 
basis  for  this  complaint  Is,  first,  a  witness 
stated:  "I  believe  she  claimed  her  head  and 
arms  hurt  her  some,  as  well  as  I  remember. 


and  another,  a  physician,  stated  she  said  she 
"suffered  with  some  irregularity  with  refer- 
ence to  her  kidneys  and  digestive  organs." 
The  plaintiff  testified  she  did  not  suffer  from 
headache,  and,  when  the  physician  mentioned 
"digestive  organs,"  pialntiiTs  attorney  sufd: 
"He  used  the  words  'digestive  organs,'  and 
we  haven't  alleged  that,  and  we  would  like 
for  him  to  mention  the  particular  organs" ; 
and  then  asked  the  question:  "Mention  the 
particular  organs.  You  say  the  kidneys?  A. 
Yes,  sir;  and  the  female  organs."  Under 
these  circumstances,  and  in  view  of  the  testi- 
mony as  to  plaintiff's  injuries  and  sufferings 
which  conform  to  the  pleading  and  size  of 
the  verdict,  we  think  defendant  was  not  af- 
fected to  its  prejudice. 

Finding  no  reversible,  error  In  the  record, 
the  Judgment  Is  affirmed. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF 

TEXAS  V.  FOSTER. 

(Court  of  Civil  Appeals   of  Texas.     June  18, 

1908.    Rehearing  Denied  Oct.  8,  1908.) 

1.  Raix,boads—Pab8enoebs— Station  Accom- 
modations—BFrEcr  OF  Statute. 

The  statute  requiring  railway  companies  to 
keep  their  waiting  rooms  open  before  and  after 
the  arrival  and  departure  of  trains  is  for  the 
convenience  of  passengers  beginning  or  com- 
pleting a  joume;[,  and  does  not  apply  to  through 
passengers  stopping  at  junction  points. 

2.  Carbters  —  Passenqebs— Pebfobmance    OF 
Contbact— Rights    of    Thbouqh    Passen- 

OEBS. 

Through  passengers  with  two  small  chil- 
dren, stopping  at  a  junction  station  four  hoars 
for  necessary  change  of  cars  on  a  rainy,  cool 
night,  had  the  right  to  occupy  the  waiting  room 
until  the  arrival  of  their  train,  and  for  expelling 
them  therefrom,  the  company  is  just  as  liable  as 
if  they  had  been  ejected  from  a  train. 

3.  Same— Who  abe  Passenoebs. 

The  relation  of  carrier  and  passenger  con- 
tinues until  the  end  of  the  journey,  unless  soon- 
er terminated  by  the  passenger's  voluntary  act, 
and  existed  between  a  railway  company  and 
persons  holding  through  tickets  while  waiting 
four  hours  at  a  junction  point  in  making  a 
necessary  change  of  cars. 

4.  Same  —  Station  Accommodations  —  Cab- 
bieb's  Dutt. 

Though  a  carrier  may  establish  its  depots 
at  such  places  as  it  may  deem  proper,  and 
arrange  its  schedule  and  connections  to  suit 
its  own  business  interests,  it  must,  even  in  the 
absence  of  statutory  regulation,  allow  passen- 
gers the  use  of  its  waiting  rooms  for  a  reason- 
able length  of  time  before  and  after  the  ar- 
rival and  departure  of  trains. 

5.  Same. 

A  carrier's  duty  to  permit  through  pas- 
sengers to  use  its  waiting  rooms  at  junction 
points  while  awaiting  their  trains  is  not  affected 
by  the  proximity  of  hotel  and  boarding  bouses 
to  the  depot,  or  other  conditions  in  particular 
localities;  the  existence  of  such  accommoda- 
tions affecting  only  the  damages  recoverable 
from  a  carrier  refusing  to  permit  a  passenger 
to  occupy  a  waiting  room. 
0.  Same— Acts  Constituting  Ejectment. 

Through  passengers,  stopping  at  a  junction 
point  in  making  the  necessary  change  of  cars, 
were  ejected  from  a  waiting  room,  where  they 
left  it  under  the  alternative  of  leaving  it  or  be- 
ing locked  therein,  until  just  before  the  ar- 
rival of  their  train  four  hours  later. 
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7.  Appeal  and  Ebeob— Objections  Below — 
Waiver — Exceptions  to  Pleading. 

The  Court  of  Civil  Appeals  will  not  re- 
view a  refasal  to  sustain  exceptions  to  the  peti- 
tion, where  it  does  not  appear  that  the  excep- 
tions were  called  to  the  trial  court's  atten- 
tion, or  were  acted  upon;  it  being  presumed 
that  they  were  waived. 

8.  Cabbiers — Pabsenoebs  Ejectei>— Dakaoes 
— Kecovebt  Not  Excessive. 

A  railway  company  ejected  plaintiff  and  his 
wife  from  a  waiting  room  at  a  strange  place, 
on  a  rainy,  cool  night.  They  were  accompanied 
by  two  small  children,  one  of  whom  was  sick, 
requiring  nursing  and  administration  of  medi- 
cine. Plaintiff  was  without  money  to  procure 
lodging  for  himself  and  family.  The  employes 
in  ejecting  them  used  rough  language,  and  plain- 
tiff and  his  family  were  humiliated  by  the  pres- 
ence of  bystanders,  and  were  forced  to  accept 
a  stranger's  gratuitous  hospitality,  extended  to 
the  wife  and  children,  plaintiff  being  required 
to  spend  part  of  the  night  upon  the  street. 
Held,  that  a  recovery  of  $500  was  not  excessive. 

Appeal  from  Bowie  County  Court ;  Sam  H. 
Smelser,  Judge. 

Action  by  D.  B.  Foster  against  tbe  St 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Glass,  Estes  &  King,  for  appellant  Hart, 
Mabaffey  &  Thomas,  for  appellee. 

HODGES.  J.  This  appeal  is  from  a  Judg- 
ment for  damages  rendered  In  tbe  county 
court  of  Bowie  county  In  favor  of  the  appel- 
lee against  the  appellant  for  the  sum  of  $500. 
The  appellee  alleges,  and  the  proof  shows, 
that  on  the  9th  day  of  May,  1907,  he  and  hia 
family  were  residing  at  or  near  Lufkin,  Tex., 
and  desired  to  go  to  Texarltana ;  that  on  or 
about  that  date  the  appellee  applied  to  the 
tlclcet  agent  of  the  appellant  at  Lufkin  for 
information  regarding  the  best  route  over 
which  to  travel  In  going  to  Texarkana.  The 
testimony  is  conflicting  as  to  what  passed 
between  the  agent  and  the  appellee  on  that 
occasion,  but  we  think  this  is  rendered  Im- 
material by  other  facts,  which  appear  to  be 
undisputed.  The  appellee  stated  that  there 
were  two  ways  by  which  he  could  reach  Tex- 
arkana ;  one  from  Lufkin  to  Shreveport  and 
thence  over  two  other  routes,  the  other  over 
the  appellant's  line  from  Lufkin  to  Tyler  and 
from  the  latter  place  to  Texarkana.  He  also 
stated  that,  in  response  to  his  inquiries  con- 
cerning the  connection  made  at  Tyler,  he  was 
Informed  by  tbe  appellant's  agent  that  close 
connection  vras  made  at  that  place,  and  that 
if  the  Texarkana  train  were  not  late,  there 
would  be  only  a  delay  of  about  15  minutes  at 
Tyler.  This  is  disputed  by  the  agent,  who 
says  that  he  Informed  the  appellee  that  he 
would  arrive  at  Tyler  somewhere  about  10 
o'clock,  and  could  not  leave  there  earlier 
than  2  o'clock  following.  The  facts  show  that 
the  appellee  decided  to  take  passage  over  the 
appellant's  road  by  way  of  1'yler;  that  his 
family  consisted  of  himself  and  wife  and  two 
small  children,  aged  five  and  seven  years; 
that  he  purchased  two  tickets — one  each  for 
himself  and  wife — over  tbe  appellant's  line 


by  way  of  Tyler;  that  he  reached  Tyler  some- 
where about  10  o'clock  at  night  He  says 
that  he  expected  to  leave  there  within  15 
minutes  thereafter ;  that  upon  reaching  Tyler 
he  carried  his  wife  and  children  into  appel- 
lant's waiting  room,  and  then  immediately 
went  a  few  yards  distant  to  a  lunch  stand 
to  purchase  a  sandwich  for  his  little  girl; 
that  when  he  returned,  and  while  he  was  In 
the  act  of  unwrapping  it,  tbe  agents  of  the 
appellant  told  him  that  he  would  have  to 
leave  tbe  waiting  room,  as  tbey  had  orders 
to  close  it  until  Just  before  the  arrival  of  tbe 
next  train.  He  also  says  that  he  was  then 
Informed  that  tbe  train  on  which  he  expected 
to  continue  his  passage  would  not  arrive  at 
Tyler  until  about  2  o'clock  In  tbe  morning, 
thereby  necessitating  a  wait  of  four  hours. 
Tbe  appellee  also  testified  that  bis  smaller 
child  was  sick  at  tbe  time;  that  the  streets 
were  muddy,  rain  was  falling,  and  tbe  night 
was  cool ;  that  be  was  a  stranger  at  that 
place,  and  was  wlthont  money  with  which  to 
secure  lodging;  that  be  protested  against  be- 
ing compelled  to  leave  the  waiting  room  under 
those  circumstances,  and  informed  the  appel- 
lant's employes  of  bis  situation;  that  tbey 
very  roughly  directed  him  to  leave,  and  stat- 
ed that  if  be  did  not,  he  would  be  lodced  In 
tbe  waiting  room.  He  says  that  against  hia 
wishes  he  was  thus  compelled  to  leave  the 
waiting  room,  with  his  wife  and  family ;  that 
after  getting  outside  a  stranger,  seeing  his 
situation,  olFered  some  meager  accommoda- 
tions for  his  wife;  that  he  spent  the  re- 
mainder of  the  night  upon  tbe  street  Tbe 
testipnony  further  shows  that  the  small  cUld 
was  sick  during  the  Interval  they  were  requir- 
ed to  wait,  and  medicine  was  administered  for 
its  benefit.  Upon  the  arrival  of  the  train  the 
appellee  took  his  wife  and  children  again  over 
to  the  depot,  and  they  took  passage  for  Tex- 
arkana. Some  of  the  material  portions  of 
this  testimony  are  disputed  by  witnesses  for 
the  appellant  It  is  not  denied  that  tbe  ap- 
pellee and  his  family  were  directed  to  leave 
the  waiting  room.  It  Is  denied,  however, 
that  any  harsh  language  was  used,  and  it  la 
also  stated  that  they  were  given  the  option 
of  remaining,  provided  they  would  permit 
the  door  of  the  waiting  room  to  be  locked ; 
that  they  werfe  Informed  that  this  was  in  com- 
pliance with  the  requirements  of  the  railroad 
company.  The  case  was  tried  before  a  Jury, 
and  from  tbe  verdict  rendered  this  appeal 
is  taken. 

From  the  facts  as  stated  it  is  apparent 
that  the  right  of  the  appellee  to  recover  In 
this  case  must  depend  upon  whether  or  not 
he  and  his  family,  biy  reason  of  being  through 
passengers  over  the  appellant's  line  of  rail- 
road, were,  as  a  matter  of  right  growing  out 
of  the  relation  of  carrier  and  passenger,  en- 
titled to  occupy  the  waiting  room  at  Tyler 
until  the  arrival  of  the  train  upon  which 
they  were  to  continue  their  Journey  to  Tex- 
arkana. If  they  had  such  right,  then,  under 
those  facts  which  are  not  disputed,  tbe  only 
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Issue  which  was  necessary  to  have  been  sub- 
mitted to  the  Jury  was  the  amount  of  dam- 
ages, If  any,  sustained  by  reason  of  the  re- 
fusal of  the  appellant's  servants  to  accord 
them  that  privilege.  Those  provisions  of  the 
statute  concerning  the  duty  of  railroads  to 
keep  their  depots  and  waiting  rooms  open  a 
certain  length  of  time  before  and  after  the 
arrival  and  departure  of  trains  have  no  ap- 
plication to  this  case.  They  were  enacted 
for  the  convenience  of  passengers  who  were 
either  beginning  a  Journey,  or  who  bad  reach- 
ed their  destination.  They  could  not  be  made 
to  apply  to  through  passengers,  stopping  at 
depots  at  intermediate  points  for  the  purpose 
of  making  railroad  connections,  unless  it  is 
held  that  such  passengers  have  not  the  right 
to  the  continuous  use  of  the  waiting  room 
in  which  to  remain  during  that  interval. 
The  appellee  does  not  complain  that  he  was 
not  allowed  sufficient-  time  to  get  ready  to 
leave  the  depot  after  his  arrival  at  Tyler, 
nor  does  be  rest  his  right  to  action  upon  the 
fact  that  he  was  not  permitted  to  remain 
and  occupy  the  waiting  room  during  the  time 
allowed  by  law.  He  expressly  says  that  he 
Intended  to  remain  there  until  his  train  came, 
which,  it  Is  shown,  was  not  due  till  four 
hours  later;  and  the  refusal  to  permit  him 
to  do  so  Is  made  the  basis  of  bis  action  for 
damages.  This  question  is  then  presented: 
Has  a  through  passenger,  while  stopping  at 
an  Intermediate  station  for  a  necessary 
change  of  cars,  the  legal  right,  during  that 
interval,  to  occupy  the  waiting  room  of  the 
depot  belonging  to  the  railroad  upon  whose 
line  he  holds  a  through  ticket,  and  upon 
which  he  is  intending  to  continue  his  Jour- 
ney? So  far  we  have  failed  to  find  an  in- 
stance In  this  state,  or  In  any  other  Jurisdic- 
tion, where  this  precise  question  has  been 
passed  upon.  Counsel  on  both  sides  seem  to 
have  prosecuted  their  work  of  investigation 
with  much  Industry,  but  have  not  been  able 
to  refer  us  to  any  adjudication  of  the  ques- 
tion. But  while  thus  left  without  precedent, 
we  have  found  but  little  dlflSculty  In  reaching 
the  conclusion  that  this  question  should  be 
answered  In  the  affirmative,  as  applied  to 
the  facts  of  this  case.  That  the  ai^eilee  and 
his  family  were  passengers  of  the  appellant 
when  ordered  from  the  waiting  room  at  Tyler 
we  think  admits  of  no  controversy.  They 
were  at  the  time  the  holders  of  tickets  which 
entitled  them  to  passage  upon  the  appellant's 
road  to  Texarkana,  and  had  ridden  a  part  of 
the  way  to  their  destination.  They  were 
compelled  to  stop  at  Tyler  as  an  Intermediate 
station,  on  accotmt  of  the  connections  and 
changes  which  the  appellant  alone  had  made 
necessary,  and  according  to  a  schedule  which 
it  had  arranged.  The  Interval  between  the 
connection  and  the  time  of  day  or  night  at 
which  it  occurred  was  of  appellant's  own 
selection.  When  the  relation  of  carrier  and 
passenger  Is  once  established  It  usually  con- 
tinues till  the  end  of  the  Journey,  unless  It 
is  sooner  terminated  by  the  voluntary  act  of 


the  passenger.  6  Oyc.  p.  541,  and  cases  there 
cited.  When  the  carrier  undertakes  to  tran- 
sport a  passenger  over  two  or  more  of  its 
own  lines.  Involving  changes  and  waits  at 
intermediate  points  of  connection,  we  do  not 
think  the  relation  ceases  because  of  such 
delays  and  waits,  made  necessary  by  the  car- 
rier Itself.  The  transportation  of  the  passen- 
ger is  not  the  only  duty  Imposed  by  law  upon 
the  carrier.  There  is  a  certain  degree  of  care 
required  to  be  exercised  for  the  passenger's 
comfort  and  convenience,  as  well  as  for  his 
personal  protection  against  Injury.  This  duty 
extends  to  protection  from  those  having  no 
connection  with  the  carrier,  as  In  cases  of  as- 
sault from  strangers. 

The  carrier  has  the  right  to  establish  its 
depots  at  such  places  as  It  may  see  proper, 
and  to  arrange  Its  schedules  and  connections 
to  suit  Its  own  business  interesta  But  the 
carrier  owes  the  duty,  even  in  the  absence  of 
any  statutory  regulation,  of  allowing  passen- 
gers the  use  of  their  waiting  rooms  a  reason- 
able time  before  and  after  the  arrival  and 
departure  of  trains.  Upon  the  principle  im- 
posing that  duty.  It  seems  to  us,  the  carrier 
would  also  be  required  to  permit  the  use  of 
Its  waiting  rooms,  between  trains,  by  through 
passengers  at  Junction  points  upon  its  own 
line  when  waiting  for  connections.  The  prox- 
imity of  hotels  and  boarding  bouses  in  the 
vicinity  of  depots  has  nothing  whatever  to 
do  with  the  duty  imposed  by  law  upon  rail- 
roads In  such  Instances.  Those  accommoda- 
tions can  only  be  considered  in  determining 
the  amount  of  damages.  If  any,  resulting 
from  a  wrongful  refusal  to  permit  the  use  of 
the  waiting  rooms  by  passengers  under  those 
circumstances.  If  a  passenger  should  be  eject- 
ed at  a  place  where  there  are  no  hotels  or 
other  places  In  which  he  might  secure  lodg- 
ing, and  under  circumstances  that  would 
cause  great  damages  by  reason  of  exposure, 
discomfort,  or  otherwise,  naturally  ^Is  dam- 
ages would  be  greater  than  If,  after  ejection, 
he  had  only  to  walk  a  few  yards  and  secure 
comfortable  quarters  for  a  small  considera- 
tion. Let  us  suppose,  for  instance,  that  a 
change  of  cars  was  made  necessary  at  a 
point  where  there  are  no  hotels  or  other 
places  where  travelers  could  find  lodging 
while  awaiting  the  arrival  of  trains  upon 
which  to  continue  their  Journey.  Will  It  be 
contended  that  the  carrier  would  have  the 
right,  under  such  circumstances,  to  eject  from 
the  waiting  room  of  its  depot  a  through  pas- 
senger whom  it  bad  contracted  to  convey  to 
his  destination  over  its  own  line,  and  whom 
it  had  compelled  to  await  at  such  a  place,  the 
connection  which  the  carrier  Itself  had  made 
necessary?  Would  it  be  contended,  under 
such  conditions,  that  the  carrier  had  the 
right  to  close  its  waiting  room  and  turn  the 
traveler  out  In  the  dark,  or  inclement  weath- 
er, during  the  interval  which  it  bad  forced 
him  to  wait?  This  right,  or  the  absence  of 
it,  cannot  be  made  to  depend  upon  conditions 
existing  in  a  particular  locality.    The  carrier 
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Is  not  to  be  regarded  aa  a  dispenser  of  grat- 
uitous bospitality,  but  its  duties  and  liabil- 
ities are  to  be  determined  by  its  contractual 
obligations.  If  there  was  no  legal  right,  un- 
•der  the  conditions  miientioned,  by  which  the 
passenger  could  claim  the  privilege  of  oc- 
■cupying  the  waiting  room  during  the  Inter- 
val, the  carrier  would  not  be  liable  for  dam- 
ages In  refusing  such  permission,  however 
strong  might  be  the  appeal  upon  other  consid- 
erations. If  the  carrier  did  not  have  the 
right,  in  the  first  instance,  to  close  Its  rooms 
and  expel  a  waiting  through  passenger,  that 
right  would  not  be  conferred  by  other  people 
coming  Into  that  community  and  establishing 
hotels  and  boarding  houses  where  such  pas- 
sengers might  secure  accommodations.  The 
carrier,  having  made  It  necessary  for  the 
passenger  to  wait,  must  shelter  him  while  he 
waits,  unless  he  voluntarily  seeks  other  ac- 
commodation. We  think,  under  the  facts  of 
this  case,  that  the  appellee  and  his  family 
had  the  legal  right  to  occupy  the  appellant's 
waiting  room  till  the  arrival  of  their  train, 
upon  which  they  Intended  to  and  did  con- 
tinue their  Journey.  It  follows,  therefore, 
that  if  they  were  expelled  from  the  waiting 
room  during  the  time  they  were  entitled  to 
its  occupancy,  the  carrier  is  just  as  much  lia- 
ble for  damages  resulting  from  that  ejection 
as  If  they  had  been  ejected  from  the  train 
Itself.  If  the  right  belonged  to  them.  It  was 
a  right  which  could  not  be  violated  without 
incurring  liability  for  the  consequences. 

That  the  appellee  and  his  family  were 
compelled  to  leave  the  waiting  room  within  a 
short  time  after  arriving  at  Tyler,  solely  up- 
on the  ground  that  the  servants  of  the  appel- 
lant desired  to  close  the  room  till  a  short 
time  before  the  arrival  of  the  next  train,  is 
not  disputed.  It  is  true,  according  to  the  tes- 
timony, that  the  appellee  might  have  remain- 
ed In  the  waiting  room  if  be  had  consented 
for  them  to  lock  the  doors  upon  him;  but, 
according  to  his  testimony,  this  was  given 
more  in  the  nature  of  a  threat  than  a  permis- 
sion. In  other  words,  he  was  told  that  If  he 
did  not  leave,  he  would  be  locked  In  the 
room.  Upon  this  Issue  there  is  some  conflict 
in  the  testimony,  the  witnesses  for  the  appel- 
lant testifying  that  he  was  given  tlie  alterna- 
tive of  remaining  and  permitting  the  doors 
to  be  locked  or  of  leaving  the  room.  We 
think  it  is  Immaterial  which  version  of  the 
facts  be  taken  as  true.  If  the  appellee  was 
entitled  to  use  the  room  In  the  manner  he 
was  using  it,  he  had  the  right  to  such  use 
without  being  locked  within  it.  If  the  serv- 
ants of  the  appellant  had  locked  him  In  the 
room  for  the  length  of  time  he  was  required 
to  wait,  against  his  will,  they  would  have 
been  guilty  of  false  imprisonment.  In  of- 
fering him  the  alternative  of  leaving  the 
room  or  of  being  locked  within  It  they  sub- 
mitted to  him  necessarily  two  situations, 
both  of  which  contemplated  depriving  htm  of 
the  rights  to  which  he  was  entitled.    It  can- 


not be  denied  that  they  desired  and  directed 
him  to  leave  the  room,  and  that  this  was 
repeated  more  than  once.  Certainly  they  are 
In  no  attitude  to  complain  that  he  obeyed 
their  commands  and  wishes.  He  was  not 
bound  to  remain  there  and  resist  them  by 
physical  force,  nor  was  he  bound  to  submit 
to  confinement,  before  he  would  have  a  cause 
of  action  for  a  wrongful  ejection.  If  the 
carrier's  servants  peremptorily  ordered  him 
from  the  premises  wrongfully.  It  is  no  excuse 
for  their  wrongdoing  to  say  that  he  should 
not  have  obeyed  them. 

There  are  several  assignments  of  error 
complaining  of  the  refusal  of  the  court  to 
sustain  certain  special  exceptions  urged  to 
the  appellee's  petition,  but  the  Judgment  does 
not  show  that  these  exceptions  were  called 
to  the  attention  of  the  court,  or  were  acted 
upon.  Under  those  circumstances  we  must 
assume  that  they  were  waived,  and  for  that 
reason  they  cannot  be  here  considered. 

There  are  various  assignments  of  error  at- 
tacking the  charge  of  the  court.  We  do  not 
think  It  necessary  to  review  those  in  detail. 
While  some  portions  of  the  charge  were  Inap- 
plicable to  the  facts  adduced  upon  the  trial, 
and  may  be  considered  technically  incorrect, 
yet  we  do  not  think  they  are  such  errors  as 
were  prejudicial  to  the  appellant.  As  stated 
before,  under  our  view  of  this  case  the  only 
Issue  necessary  to  submit  to  the  Jury  was 
the  question  of  damage  and  the  amount. 

The  verdict  Is  complained  of  as  being  ex- 
cessive. After  a  careful  consideration  of  ail 
the  facts  and  circumstances  surrounding  the 
parties  at  Ihe  time,  we  have  reached  the  con. 
elusion  that  we  cannot  say  as  a  matter  of 
law,  that  such  Is  the  case.  While  the  verdict 
may  be  considered  a  liberal  one,  its  size  does 
not  Indicate  that  It  was  the  result  of  passion 
or  prejudice  on  the  part  of  the  jury,  or  was 
more  than  might  have  been  considered  rea- 
sonable under  the  circumstances.  It  must  be 
remembered  that  the  husband  was  suing 
both  for  himslf  and  bis  wife  In  this  action, 
and  had  the  right  to  recover  damages  whicn 
both  sustained.  They  testified  that  they  were 
at  a  strange  place  late  In  the  night;  that 
the  weather  was  cool  and  the  streets  were 
In  a  very  muddy  condition;  that  one  of  the 
children  was  sick,  requiring  nursing  and  the 
administration  of  medicine;  that  the  hus- 
band was  without  money  to  procure  lodging 
for  himself  and  family;  that  the  language  of 
the  employes  In  ordering  them  out  of  the 
waiting  room  was  very  rough;  that  they 
were  subjected  to  the  gaze  of  the  curious 
crowd  of  bystanders,  and  were  ultimately 
forced  to  accept  gratuitous  hospitality  at  the 
hands  of  a  stranger;  that  such  accommoda- 
tions were  sufficient  only  for  the  wife  and 
the  two  small  children.  All  of  the  parties 
were  before  the  jury,  and  it  had  the  oppor- 
tunity of  determining  from  all  those  condi- 
tions the  extent  of  the  humiliation  and  an- 
noyance which  the  plalutUt  and   bis   wife 


Digitized  by 


Google 


rrex4 


FIRST  NAT.  BANK  v.  MoBLEOT. 


801 


probably  suffered  In  consequeace  of  tbe  wrong- 
fnl  ejection.  Tbe  suit  was  for  $1,000,  tbe 
verdict  being  for  balf  tbat  amount. 

Finding  no  error  in  tbe  Judgment  of  tbe 
court  below.  It  1b  accordingly  affirmed. 


FIRST  NAT.  BANK  OF  PORTALES,  N.  M., 

et  ai.  T.  Mcelroy. 

<Coart  of  Civil  Appeals  of  Texas.     June  11, 

1908.    Rehearing  Denied  Oct.  8.  100&) 
L  Cbattel  Moktoaoes  —  Rkoibtbation— Ne- 

C£8SITY  FOB 

Under  Rev.  St.  1895,  art.  3328,  In  the  ab- 
sence of  actual  transfer  of  possession  of  the 
property,  a  chattel  mortgage  mast  be  registered 
to  be  valid  against  subsequent  purchasers,  cred- 
itors, and  lienhoiders  in  good  faith. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  {§  255-262,  267,  268.] 

2.  Sake — TJitoboanized    Counties— Leoibla- 
TivE   Power  —  Reoistkation   or   Inbtbtt- 

MENTS. 

Though  under  Rev.  St  1895,  art  789,  an 
unorganized  county  is  not  a  subdivision  of  the 
state  capable  of  performing  legal  and  political 
functions,  the  Legislature  can  provide  for  the 
registration  of  deeds  to  and  mortgages  of  realty 
and  personalty  situated  in  such  counties,  and 
designate  the  place  for  registering  such  instrn- 
menta. 

5.  Chattel  Mobtoaobs  —  Reoisttbation— Un- 
OBOANizED  Counties. 

Rev.  St.  1895,  art.  4641,  requiring  all  deeds, 
mortgages,  or  written  contracts  affecting  land 
in  an  unorganized  county  to  be  recorded  in  the 
county  to  which  such  county  Is  attached  for 
Judicial  purposes,  does  not  apply  to  chattel 
mortgages. 
4.  Criminal  Law— Unoboanized  Counties— 

JcBisDicnoN— "Judicial  Pubposbs." 

Under  a  statute  attaching  an  unorganised 
<»unty  to  an  organized  county  for  "judicial  pur- 
poseSj  the  grand  Jury  of  the  organized  county 
has  jurisdiction  to  indict,  and  its  courts  can 
try  and  punish  for  offenses  committed .  in  the 
nnorganizied  county., 

[Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  14,  Criminal  Iaw,  {  :S3. 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  4,  p.  3866.] 

6.  Chattel  Mobtoaoes— Recobdino. 

Acts  1876,  p.  242,  c.  144,  $  6,  attaching  an 
onorganized  county  to  its  parent  county  for 
"judicial,  surveying,  and  all  other  purposes,"  at- 
tached it  for  all  purposes  of  county  government; 
the  provision  for  "all  other  purposes"  authoriz- 
ing the  registration  in  the  parent  county  of  in- 
struments affecting  land  or  personalty  in  tbe  un- 
organized county. 

€.  Same  —  Statutes  —  Repeal  —  County  Ob- 
oanization. 

Acta  1876,  p.  242,  c.  144,  §  6,  attaching  an 
onorganized  county  to  its  parent  county  for 
"judicial,  surveying,  and  all  other  purposes," 
was  not  rejiealeid  so  far  as  concerns  the  regis- 
tration of  instruments  affecting  property  in  the 
unorganized  c<?unty  by  Acts  1881,  p.  12,  c.  18 ; 
Acts  1883,  p.  40,  c.  52 ;  Id.,  p.  63,  c.  67 ;  Acts 
1887,  p.  80,  c.  98;  Acts  1891,  p.  36,  c.  34; 
Acta  1^3,  p.  166,  c.  110;  Acts  1897,  p.  85,  c. 
71 ;  Acts  1901,  p.  54,  c.  39;  or  Acts  1903,  p. 
■92.  c  67— changing  the  county's  status  for  judi- 
cial and  surveying  puiiposes  and  repealing  con- 
flicting  laws. 

7.  Counties— Unoboanized    Counties— Leg- 
islative POWEB. 

The  Legislature  can  attach  an  unorganized 
county  to  several  orfcanlzed  counties  for  dif- 
ferent purposes,  as  exigency  or  convenience  may 
soggest. 

112  8.W.— 51 


8.  Recobds  —  Recokdino  Officebs  —  Natuee 
OF  Duties. 

The  duties  of  a  recording  officer  are  min- 
isterial. 

9.  Chattel  Mobtoages  —  Reoistbation— Un- 
oboanized Counties. 

That  a  chattel  mortgagor  residing  in  an 
unorganized  county  was  qualified  for  jury  serv- 
ice in  the  county  to  which  that  county  was  at- 
tached for  judicial  purposes  did  not  constitute 
bim  a  resident  of  the  organized  county  so  as  to 
make  it  proper  to  register  the  mortgage  in  tbat 
county,  where  the  unorganized  county  was  at- 
tached to  a  third  county  for  registration  pur- 
poses. 

10.  Same. 

Registration  of  a  chattel  mortgage  covering 
property  in  an  unorganized  county  In  the  county 
to  which  that  county  was  attached  for  judi- 
cial purposes  was  not  constructive  notice  to  sub- 
sequent purchasers  and  mortgagees,  where  the 
unorganized  county  was  attached  to  a  third 
county  for  registration  purposes. 

11.  Appeal  and  Ebbob— Duty  of  CoimT  on 
Reversal— Rendition  or  Judgment. 

The  trial  court's  conclusion  of  law  on  a 
trial  before  it  being  erroneous,  the  Court  of 
Civil  Appeals  must  render  such  judgment  as 
the  trial  court  should  have  rendered. 

12.  Chattel    Mobtoaoes  —  Possession    bt 
Mobtgaoeb — Effect. 

The  rights  of  plaintiff  chattel  mortgagee 
in  possession  under  an  unregistered  mortgage 
are  8Ui>erior  to  mortgages  recorded  after  his 
taking  posseasion,  but  inferior  to  those  of  a 
bona  fide  purchaser  buying  before  plaintiff  toolc 
possession,  and  to  those  of  mortgagees  under 
mortgages  registered  after  plaintiffs  was  given, 
but  before  he  took  possession. 

13.  WOBDB   AND   PHBASES  —  "JUDICIAL  PUB- 
P08ES." 

The  registration  of  a  chattel  mortgage  is 
not  within  the  meaning  of  the  term  "judicial 
purposes"  under  a  statute  attaching  an  un- 
organized county  to  an  organized  county  for 
"judicial  purposes";  tbat  term  being  defined 
as  purposes  of  the  courts  in  administration  of 
Justice. 

Appeal  from  District  Court,  Midland  Coun- 
ty ;   James  L.  Shepherd,  Judge. 

Action  by  John  F.  McElroy  against  R.  Con- 
ley  and  others.  From  a  judgment  for  plain- 
tiff, all  defendants,  excepting  Conley,  appeal. 
Reversed  and  remanded  in  part  and  affirmed 
in  part 

S.  J.  Isaacks,  for  appellants  First  Nat 
Bank  of  Portales,  N.  M.,  and  Midland  Nat. 
Bank  of  Midland.  Tex.  Douttalt  &  Littler, 
for  appellants  First  Nat.  Bank  of  Lubbock, 
Tex.,  and  Harry  M.  Reed.  Royal  G.  Smith, 
for  appellant  City  Nat.  Bank  of  Colorado, 
Tex.    Camp  &  Caldwell,  for  appellee. 

LEVT,  J.  By  his  petition  tbe  appellee 
sought  a  Judgment  against  R.  Conley  on  cer- 
tain qptes  executed  to  bim  by  Conley,  with  a 
foreclosure  of  two  chattel  mortgages  given 
upon  certain  cattle  to  secure  the  notes.  A  re- 
covery in  tbe  petition  was  sought  against  tbe 
appellant  Reed  for  conversion  of  some  of 
tbe  cattle,  on  tbe  allegation  tbat  be  purchas- 
ed some  of  the  cattle  having  notice  of  appel- 
lee's lien.  The  petition  further  alleged  that 
on  or  about  July  27,  1905,  Conley  delivered 
to  the  appellee  the  possession  of  all  of  said 
cattle,  to  be  held  by  appellee  under  and  by 
virtue  of  bis  cbattel  mortgage,  and  which 
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actual  possession  be  has  held,  open,  and  no- 
torious, In  the  county  where  the  cattle  were 
situated.  All  the  other  appellants  were  made 
parties  to  the  suit,  and  it  was  alleged  In  the 
petition  that  they  were  subsequent  mortga- 
gees, having  at  the  time  constructive  notice 
of  appellee's  Hen  on  the  cattle.  The  appel- 
lant Keed  answered  by  a  general  denial,  and 
specially  that  the  purchase  by  him  of  some 
of  the  cattle  for  the  sum  of  $504:  was  with- 
out notice,  actual  or  constructive,  of  appel- 
lee's liens,  and  further  answered  that  the 
said  sum  of  $504  was  applied  to  part  pay- 
ment of  a  Hen  of  the  First  National  Bank  of 
Lubbock  on  said  cattle  to  secure  the  repay- 
ment to  It  of  money  advanced  by  the  said 
bank  to  Conley  for  the  purchase  of  these 
very  cattle.  The  appellants  the  City  Na- 
tional Bank  of  Colorado,  Tex.,  the  First  Na- 
tional Bank  of  Portales,  N.  M.,  the  First  Na- 
tional Bank  of  Lubbock,  and  the  Midland  Na- 
tional Bank  of  Midland,  Tex.,  each  pleaded, 
respectively,  existing  liens  upon  said  cattle 
taken  at  the  time  without  notice,  either 
actual  or  constructive,  of  the  alleged  liens 
held  by  the  appellee,  and  each  prayed  that 
its  said  lien  be  declared  superior  to  those  of 
appellee.  A  trial  was  had  before  the  court 
without  a  jury,  and  judgment  was  rendered 
by  the  court  in  favor  of  the  appellee,  decree- 
ing a  foreclosure  in  his  favor  of  his  said  liens 
upon  said  cattle,  and  adjudging  the  liens  of 
all  the  other  appellant  banks  to  be  junior 
and  inferior  llena  by  reason  of  constructive 
notice  of  the  liens  of  appellee,  and  adjudging 
a  personal  judgment  for  $315  in  favor  of  the 
appellee  against  the  appellant  Harry  M.  Beed. 
All  of  the  defendants  in  the  suit,  except  B. 
Conley,  have  appealed  to  this  court  from  the 
judgment  so  rendered.  The  trial  court  filed 
his  findings  of  fact  and  conclusions  of  law, 
and  the  same  are  in  the  record,  with  no  com- 
plaint by  appellants  as  to  the  same.  There  is 
no  statement  of  facts  in  the  record,  except 
these  findings.  The  findings  of  the  court  are 
adopted  by  this  court 

The  first  assignment  of  error  assails  the 
first  paragraph  of  the  court's  conclusions  of 
law.  Looking  to  the  court's  findings  of  fact 
as  are  Involved. In  the  first  assignment  of  er- 
ror, it  was  established  in  the  case  that  on 
October  21,  1902,  Conley  executed  to  the  ap- 
pellee a  chattel  mortgage  on  certain  cattle, 
and  that  on  August  21, 1902,  Conley  executed 
to  Bobison  a  chattel  mortgage  on  certain  cat- 
tle (which  mortgage  the  appellee  acquired  by 
transfer),  and  that  both  of  these  'chattel 
mortgages  were  filed  with  and  registered  by 
the  county  clerk  of  Martin  county,  Tex.,  "in 
the  chattel  mortgage  register  for  Terry  coun- 
ty" kept  by  him  in  Martin  county,  on  Octo- 
ber 22,  1902,  and  August  21,  1902,  respective- 
ly; that  at  the  time  of  the  execution  and 
registration  of  the  chattel  mortgages  Terry 
county  was  an  unorganized  county  attached 
to  Martin  county  for  judicial  purposes ;  that 
the  mortgagor,  Conley,  resided,  and  the  mort- 
gaged cattle  were  situate,  In  Terry  county; 


that  appellant  Beed  was  a  subsequent  pur- 
chaser of  some  of  the  mortgaged  cattle  from 
Conley,  and  that  all  the  other  appellants 
were  subsequent  mortgagees  of  the  said  cattle 
mortgaged  to  the  appellee;  that  Terry  coun- 
ty became  legally  organized  as  a  county  gov- 
ernment under  the  statute  providing  for  such 
organization  on  June  28,  1904 ;  tliat  this  suit 
was  instituted  August  4,  1905.  The  court  en- 
tered the  conclusion  of  law  that,  the  deposit- 
ing and  registering  of  appellee's  chattel  mort- 
gages in  Martin  county  was  constructive  no- 
tice to  all  the  appellants,  and  that  their  in- 
terest in  the  cattle  was  subordinate  to  and 
subject  to  the  appellee's  prior  mortgage 
claim.  It  is  contended  by  the  appellants.  Id 
effect,  that  the  court  erred  In  this  conclusion 
of  law  because  the  unorganized  county  of 
Terry  was  attached  to  Martin  county  by  leg- 
islative acts  for  the  definite  and  specified 
purpose  of  "judicial  purposes"  only,  and  the 
mortgaged  cattle  were  situate  in,  and  the 
mortgagor  resided  in,  Terry  county,  and  that, 
therefore,  the  registration  of  the  appellee's 
mortgages  on  the  personal  property  in  Mar- 
tin county,  being  neither  permitted  nor  re- 
quired by  law,  would  not  constitute  legal  or 
constructive  notice  to  the  appellants  of  the 
appellee's  Hen  on  the  cattle. 

It  is  provided  by  article  3328,  Bev.  St 
1895,  that  all  chattel  mortgages  or  liens  up- 
on personal  property  which  shall  not  be  ac- 
companied by  an  immediate  delivery  and  be 
followed  by  actual  and  continued  change  of 
possession  of  the  property  mortgaged  or 
pledged  by  such  Instrument  shall  be  absolute- 
ly void  as  against  the  creditors  of  the  mortga- 
gor, or  person  making  the  same,  and  as  against 
subsequent  purchasers  and  mortgagees  or 
llenholders  in  good  faith,  unless  such  instru- 
ments or  a  true  copy  thereof,  shall,  be  forth- 
with deposited  with  and  filed  In  the  office  of 
the  county  clerk  of  the  county  where  the 
property  shall  then  be  situated;  or  If  the 
mortgagor,  or  person  making  the  same,  l>e  a 
resident  of  this  state,  then  of  the  county  of 
which  he  shall  at  the  time  be  a  resident 
The  cases  have  so  applied  this  statute  that 
in  the  absence  of  actual  transfer  of  posses- 
sion, a  chattel  mortgage  must  be  registered 
as  required  by  law.  In  order  to  be  valid 
against  subsequent  purchasers,  creditors,  and 
llenholders  In  good  faith.  Brothers  v.  Mun- 
dell  et  al.,  60  Tex.  240 ;  Lewis  v.  Bell  (Tex. 
Civ.  App.)  40  S.  W.  747;  Smeltser  v.  Baker. 
6  Tex.  Civ.  App.  761,  26  8.  W.  905.  But  the 
registration  of  the  chattel  mortgages  in  Ter- 
ry county,  where  the  property  was  situated 
at  the  time,  could  not  be  accomplished  under 
this  statute,  because  at  that  time  Terry  coun- 
ty was  unorganized  for  the  purposes  of  coun- 
ty government  of  Its  own,  and  it  was  with- 
out means  of  doing  things  necessary  to  pro- 
tect public  or  private  Interests  within  its  bor- 
ders. The  effect  of  article  789,  Bev.  St  1896, 
Is  to  prescribe  that  until  the  county  becomes 
legally  organized  for  purposes  of  its  own 
county  government  It  shall  not  be  considered 
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a  subdivision  of  the  state  during  the  time, 
capable  of  performing  legal  and  political 
functions.  However,  It  Is  within  the  power 
of  the  Legislature  to  make  provision  for  reg- 
istration of  deeds  and  mortgages  relative  to 
real  and  personal  property  situated  In  un- 
organized counties,  and  to  designate  the  prop- 
er place  for  registration  of  such  Instruments. 
Whether  the  Legislature  has  made  such  des- 
ignation for  Terry  county  is  the  question  in 
hand.  The  authority  for  registration  of  chat- 
tel mortgages  on  personal  property  situated 
In  Terry  county  then  must  be  sought  from 
some  specific  provision  of  law.  There  does 
not  appear  any  express  general  provision  of 
law  for  the  registration  of  mortgages  on  per- 
sonal property  situated  in  unorganized  coun- 
ties which  have  never  been  legally  organized 
for  county  government  There  is  a  provision, 
however,  found  in  article  784,  Bev.  St.  1895, 
applicable  to  counties  that  have  once  been 
legally  organized,  and  that  have  thereafter 
lost  their  county  organization.  By  article 
4641,  Bev.  St.  1895,  it  is  provided  that  all 
deeds,  conveyances,  and  mortgages,  or  deeds 
of  trust  t)r  written  contracts  relating  to  real 
estate  situated  in  an  unorganized  county, 
shall  be  recorded  In  the  county  to  which  such 
unorganized  county  Is  attached  for  Judicial 
purposes.  But  this  article  mentioned  could 
not  be  held  to  Include  chattel  mortgages  on 
personalty,  because  by  Its  very  terms  it  Is 
limited  to  and  applicable  only  to  instruments 
conveying  or  aCtectlng  an  Interest  in  real  es- 
tate. Bef erring,  though,  to  the  several  acts 
of  the  Legislature  relating  and  i)ertainlng  to 
Terry  county,  some  provision  may  be  found 
designating  the  place  for  registration.  Terry 
county  was  established  and  its  boundaries 
defined  by  Acts  1876,  p.  238,  c.  144.  By 
the  same  act,  in  section  6,  It  was  attached  to 
the  parent  county,  Tonng,  "for  judicial,  sur- 
veying and  all  other  purposes."  By  Acts 
1881,  p.  12,  c.  18,  in  creating  the  Thirty- 
Fourth  Judicial  district  Terry  county  was  at- 
tached to  Throclcmorton  county  "for  Judicial 
purposes."  By  Acts  1883,  p.  63,  c.  67,  in  re- 
arranging the  Judicial  districts  of  Texas  and 
fixing  times  for  holding  courts  therein,  Terry 
county  was  attached  to  Howard  county  "for 
Judicial  purposes";  and  by  the  same  act 
(page  40,  c.  52)  It  was  made  a  part  of  the 
Howard  land  district  for  surveying  purposes. 
By  Acts  1887,  p.  80,  c.  98,  in  reorganizing  ju- 
dicial districts  Terry  county  was  attached  to 
Howard  county  "for  Judicial  purposes."  By 
Acts  1889,  p.  162,  c.  138,  in  reorganizing  ju- 
dicial districts  Terry  county  was  attached  to 
Martin  county  "for  Judicial  purposes."  By 
Acts  1801,  p.  36,  c  34,  in  creating  a  new  ju- 
dicial district  Terry  county  was  continued  to 
be  attached  to  Martin  county  "for  Judicial 
purposes";  and  so  by  Acts  1893,  p.  166,  c. 
110,  and  by  Acts  1897,  p.  85,  c.  71,  when 
changing  terms  of  court  in  the  Thirty-Second 
JudicUl  district.  By  Acts  1901,  p.  64,  c.  39, 
and  Acts  1903,  p.  92,  c.  67,  in  rearranging  the 
terms  of  the  court  In  the  Judicial  district 


Terry  county  was  attached  to  Howard  coun- 
ty "for  Judicial  and  surveying  purposes." 
This  legislative  history  of  the  status  of  Ter- 
ry county  shows  that  at  tbie  time  of  its  being 
created  as  a  county,  and  its  boundaries  fixed, 
and  l)efore  it  was  organized  for  Its  own  coun- 
ty government,  it  was  annexed  to  Young 
county  "for  judicial,  surveying,  and  ail  other 
purposes,"  and  that  subsequently  It  was  de- 
tached from  Young  county  and  attached  to 
the  several  other  counties  specifically  "for 
judicial  and  surveying  purposes."  By  refer- 
ence to  these  several  amendatory  acts,  it  Is 
seen  that  the  detachment  was  in  connection 
with  the  creation  of  Judicial  districts,  and  in 
the  one  instance  to  the  creation  of  a  land  dis- 
trict for  surveying  purposes.  These  several 
acts  in  each  Instance  have  the  repealing 
clause:  "All  laws  and  parts  of  laws  in  con- 
flict with  this  act  are  hereby  repealed."  A 
fair  construction  of  the  act  creating  Terry 
county  and  annexing  it  to  YoTmg  county  In 
the  first  Instance  would  be  that  the  Legisla- 
ture intended  to  attach  or  annex  it  to  Young 
county  for  all  purposes  generally  of  county 
government.  The  original  act  uses  the  broad 
language,  "for  Judicial,  surveying,  and  all 
other  purposes."  Under  the  povrer  of  "Judi- 
cial purposes,"  the  grand  Jury  of  Young  coun- 
ty would  have  jurisdiction  to  Indict,  and  its 
courts  to  try  and  punish,  for  crime  committed 
within  the  borders  of  Terry  county.  All  re- 
quirements of  law  as  to  surveying  public 
lands  situated  within  Its  territory  could  be 
performed  by  the  proper  ofiScers  of  Young 
county  under  the  authority  of  "surveying 
purposes."  The  full  extent  of  such  jurisdic- 
tion and  control  can  be  correctly  measured 
under  the  phrase,  "all  other  purposes,"  only 
by  resort  to  all  the  various  laws  relative  to 
county  officers  and  their  duties.  It  Is  there- 
fore manifest  that  the  Legislature  Intended 
the  attachment  of  Terry  to  Young  county  to 
become  complete  and  for  Its  territory,  to  all 
intents,  to  be  made  practically  a  part  of 
Young  county,  and  to  grant  authority  to  the 
county  officers  of  Young  county  to  exercise 
control  and  jurisdiction  over  the  unorganized 
county  of  Terry,  the  same  as  if  It  were  a 
part  of  their  own  county  of  Young.  To  an- 
nex to  Young,  county  for  "all  other  purposes" 
besides  Judicial  and  surveying  purposes  had 
the  effect  to  confer  and  grant  exclusive  ju- 
risdiction to  Young  county  generally  and 
without  particular  enumeration.  So  through 
the  language  of  the  act  there  Is  gathered  the 
intention  of  the  Legislature  in  the  first  in- 
stance to  attach  the  unorganized  county  of 
Terry  to  Young  county  for  all  legal  purposes 
generally  in  order  to  provide  the  means  of 
doing  those  things  necesssary  to  protect  pub- 
lic and  private  interests  within  its  borders. 
It  would  follow  as  a  fair  and  proper  con- 
struction of  the  act  and  its  purimses  to  In- 
clude within  the  provision  "all  other  pur- 
poses" the  registration  In  Young  county  of 
Instruments  in  writing  relating  to  real  and 
personal  property  situated  In  Terry  county 
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required  by  terms  of  law  to  be  recorded,  and 
the  authority  of  the  county  clerk  of  Young 
county  to  make  such  records. 

The  next  question  presented  Is:  Has  thla 
act,  80  far  as  registration  la  concerned,  been 
repealed  by  the  subsequent  amendatory  acts? 
In  the  subsequent  amendatory  acts  there  is 
nothing  In  the  language  to  indicate  that  the 
Legislature  intended  to  change  the  original 
status  of  the  county  further  than  to  rear- 
range and  otherwise  attach  It  to  a  different 
county  for  "judicial  and  surveying  purposes." 
The  amendatory  acts  In  each  instance  speci- 
fied the  purposes  of  the  attachment,  and  pro- 
vided for  the  repeal  of  laws  "in  conflict  with 
the  act"  "All  other  purposes"  except  Judi- 
cial and  surveying  would  seem  not  to  be  re- 
pealed because  not  in  conflict  with  the  speci- 
fied purposes.  These  specified  purposes  of 
"judicial"  and  "surveying"  under  the  general 
rule  of  construction  would  exclude  "all  oth- 
er purposes,"  and  leave  and  continue  the 
original  act  in  force  and  effect  "for  all  other 
purposes"  than  those  Included  In  the  topics 
specified.  It  is  within  the  power  of  the  Legis- 
lature to  attach  an  unorganized  county  to 
several  organized  counties  each  for  the  differ- 
ent purposes  as  exigency  or  convenience  might 
suggest  We  do  not  think  that  the  registra- 
tion of  a  chattel  mortgage  would  be  within 
the  meaning  of  "judicial  purposes"  as  used 
and  meant  in  the  acts.  The  duties  of  a  re- 
cording officer  are  ministerial.  Brocken- 
bourough  v.  Melton,  55  Tex.  493.  "Judicial 
purposes"  is  defined  in  23  Oyc.  as  "purposes 
of  the  court  In  administration  of  Justice." 
The  case  of  Board  of  Commissioners  v.  Ball- 
way,  10  Mont  414,  26  Pac.  1058,  was  where 
Bighorn  county  was  attached  to  Gallatin 
county  "for  legislative  and  Judicial  pur- 
poses" ;  and  in  construing  the  expression  "ju- 
dicial purposes"  the  court  says:  "We  cannot 
doubt,  In  view  of  the  meaning  of  the  word 
'judicial,'  that  the  expression  'Judicial  pur- 
poses' as  used  In  the  statute  means  pur- 
poses of  the  courts  in  administration  of  jus- 
tice." The  language  of  the  amendatory  acts 
in  the  light  of  the  wording  of  the  repealing 
clause  would  not  warrant  the  ruling  that  the 
"all  other  purposes"  of  the  original  act  was 
repealed  expressly  or  by  implication.  See 
case  of  Alford  v.  Jones,  71  Tex.  519,  9  S. 
W.  470. 

A  contention  of  appellee  Is  that  Conley, 
the  mortgagor,  though  residing  In  Terry 
county,  was  legally  qualified  for  Jury  service 
In  Martin  county,  and  that  by  reason  there- 
of that  would  constitute  him  a  resident  of 
Martin  county,  and  that  consequently  the 
mortgage  was  properly  registered  In  Martin 
county.  This  contention  could  not  obtain  nor 
apply  to  the  registration  laws.  Conley  was 
qualified  for  Jury  service  in  Martin  county 
because  jury  service  Is  a  part  of,  and  neces- 
sarily Incident  to,  judicial  purposes.  This 
ruling  Involves  the  decision  that  the  trial 
court  erred  In  Its  first  conclusion  of  law  that 
the  depositing  and  registering  of  the  chattel 


mortgage  of  the  appellee  In  Martin  county 
was  constructive  notice  to  the  appellants. 

The  appellants'  second  assignment  of  error 
Is  to  the  effect  that  the  court  erred  In  order- 
ing a  decree  of  foreclosure  of  the  appellee's 
mortgage  liens  in  priority  to  the  appellants' 
Uens  and  claims.  Looking  further  to  the 
court's  findings,  it  was  established  that  on 
July  28,  1905,  R.  Conley,  the  mortgagor,  at 
the  ranch  of  the  appellee  In  Terry  and  Yoa- 
kum counties,  delivered  actual  possession  of 
all  the  cattle  in  controversy  to  appellee  to 
be  by  bim  held  under  and  by  virtue  of  and 
for  the  purpose  of  bis  chattel  mortgage,  and 
that  appellee,  for  the  purpose  of  being  a 
mortgagee  in  i)ossesslon,  took  actual  posses- 
sion of  the  cattle  at  once,  and  placed  same 
In  a  separate  and  distinct  pasture  from  that 
in  which  they  were  being  pastured  by  the 
mortgagor  and  has  continuously  ever  since 
held  the  actual  possession  of  the  cattle  un- 
der and  by  virtue  of  his  mortgage.  It  was 
further  found  by  the  trial  court  that  on  the 
26th  day  of  May,  1905,  the  appellant  Reed 
purchased  from  Conley  21  bead  of  the  said 
cattle,  of  the  value  of  |15  per  head,  without 
actual  notice  of  any  mortgage  of  the  appellee 
upon  the  same.  It  was  further  found  that  on 
the  20th  day  of  December,  1904,  and  on  the 
5th  day  of  January,  1905,  after  the  organiza- 
tion of  Terry  county  on  June  28,  1904,  the 
First  National  Bank  of  Lnbbock  filed  and 
deposited  with  the  county  clerk  of  Terry 
county  its  several  chattel  mortgages  executed 
by  Conley  on  the  said  cattle,  and  that  each 
chattel  mortgage  was  on  the  several  days  of 
deposit  duly  registered;  that  the  chattel 
mortgages  executed  by  Conley  to  the  several 
appellants  in  this  case  were  filed  in  Terry 
county  on  September  6,  1905.  From  these 
facts  as  foimd  by  the  trial  court  ^e  are 
of  the  opinion  that  the  appellants'  contention 
should  In  part  be  sustained. 

The  appellee  In  his  petition  pleaded  In  the 
alternative  that  if  It  should  be  held  that 
the  registration  of  his  mortgages  was  not 
legal,  he  be  allowed  to  recover  In  priority  In 
this  case  to  the  other  appellants  because  he 
was  a  mortgagee  in  actual  possession  of  the 
cattle,  setting  out  the  facts  In  the  petition  of 
delivery  by  the  mortgagor  and  his  actual  pos- 
session and  change  of  possession  of  the  cat- 
tle under  the  mortgage.  The  findings  of  the 
trial  court  In  this  respect  are  not  challenged. 
The  trial  being  before  the  court  below  with- 
out a  jury,  and  the  court  having  found  as  to 
the  facts,  and  his  conclusion  of  law  as  to  the 
validity  of  the  registration  being  erroneous. 
It  becomes  the  duty  of  this  court  to  render 
Bueh  Judgment  as  the  trial  court  should  have 
rendered  under  the  law.  These  findings  by 
the  trial  court  show,  and  are  sufficient  to 
show,  appellee  to  have  been  in  actual  and 
continued  change  of  possession  of  the  mort- 
gaged cattle,  holding  same  imder  and  by 
virtue  of  his  chattel  mortgages,  from  the 
date  of  July  28,  1905,  and  that  his  rights  as  a 
mortgagee  In  possession  from  that  date  be- 
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came  fixed  and  were  sufficient  notice  under 
the  law.  Jones  on  Chattel  Mortgages,  |  178; 
Lueket  t.  Townsend,  3  Tex.  pp.  129-131,  49 
Am.  Dec.  723;  Randolph  ▼.  Brown,  21  Tex. 
Olv.  App.  617,  63  8.  W.  826.  Appellee  would 
be  entitled  to  recoyer  in  priority  of  the 
claims  of  the  appellants  the  City  National 
Bank  of  Colorado,  the  First  National  Bank 
of  Portales,  and  the  Midland  National  Bank 
of  Midland,  because  each  of  the  mortgages 
held  by  these  appellants  were  legally  subse- 
quent, and  not  prior  to  appellee's  liens.  But 
the  appellant  Harry  M.  Reed  was  a  pur- 
chaser without  notice  and  prior  to  the  time 
the  appellee  became  a  mortgagee  in  posses- 
sion, and  would  be  entitled  to  a  Judgment  as 
against  the  appellee ;  and  the  First  National 
Bank  of  Lubbock,  having  legally  placed  its 
mortgage  of  record  in  Terry  County  after  Its 
organization  as  a  county  and  prior  to  the 
time  the  appellee  became  a  mortgagee  in  pos- 
session, would  be  entitled  to  recoyer  In  priori- 
ty to  the  appellee  and  all  the  other  appel- 
lants except  Reed. 

The  Judgment  of  the  district  court  is  there- 
fore in  part  reversed  and  here  rendered 
that  the  mortgage  Hens  of  the  First  National 
Bank  of  Lubbock,  Tex.,  be,  and  are  hereby, 
decreed  to  be  prior  to  and  superior  to  the 
liens  of  the  appellee,  and  that  appellee  have 
a  foreclosure  of  his  liens  subject  to  the  prior 
liens  of  the  First  National  Bank  of  Lub- 
bock, and  that  the  appellee  recover  nothing 
of  the  appellant  Harry  M.  Reed,  and  that  he 
go  hence,  and  that  the  appellants  the  First 
National  Bank  of  Lubbock  and  Harry  M. 
Reed  recover  of  the  appellee  all  their  costs 
of  both  the  District  Court  and  this  court, 
and  that  otherwise  the  Judgment  of  the  trial 
court  in  all  things  remain  In  force  undisturl>- 
ed  and  affirmed.  The  judgment  as  to  each 
of  the  other  appellants  Is  affirmed.  The  ap- 
pellants the  City  National  Bank  of  Colorado, 
the  Midland  National  Bank  of  Midland,  and 
the  First  National  Bank  of  Portales  will  pay 
three-fifths,  and  appellee  two-fifths,  of  all 
costs  of  this  appeal. 

The  case  is  reversed  and  rendered  in  part 
and  affirmed  in  part. 


TEXAS  &  P.  RT.  CO.  v.  BOLBMAN.t 

(Court  of  Civil  Appeals  of  Texas.    July  3,  1908. 

Rehearing  Denied  Oct.  8,  1908.) 

1.  Cabbiebs— Cabbiaos  of  Passenqebs— Con- 

TBIBDTOBY  NeQLIOENCE. 

That  a  passenger  who  was  thrown  from 
her  seat  and  injured  in  coupling  another  car  to 
the  train  was  asleep  at  the  time,  it  being  be- 
tween 11  and  12  o'clock  at  night,  did  not  raise 
an  issue  of  contributory  negligence. 

2.  Same— iNSTBUCTioNS. 

An  instruction,  in  an  action  against  a  car- 
rier for  injury  to  plaintiff's  wife,  that  if  the 
train  was  backed  to  couple  on  another  car,  and 
in  doing  so  such  car  was  struck  with  "great" 
and  "unusual"  violence,  to  find  for  plaintiff, 
was  not  erroneous  because  of  the  use  of  the 
word  "unuBuaL" 

f  Writ  of  error  refused  by  Supreme  Court 


3.  Same— Petition— Sufpiciemct—Waivek. 

Allegations  in  a  petition  against  a  carrier 
for  injury  to  plaintiffs  wife  that  she  had  sus- 
tained "great  injury  to  her  left  shoulder  and 
arm,"  and  had  lost  "the  entire  use  of  her  left 
arm,"  were  sufficient  as  a  hasis  for  the  introduc- 
tion of  evidence,  and,  if  the  carrier  regarded 
them  as  lacking  in  detail  or  otherwise.  It  should 
have  tested  their  sufficiency  by  proper  excep- 
tions thereto. 

4.  Same. 

Allegations  in  a  petition  against  a  carrier 
for  injuries  to  plaintiff's  wife  that  she  had  sus- 
tained "great  injury  to  her  left  shoulder  and 
arm,"  and  bad  lost  "the  entire  use  of  her  left 
arm,"  were  sufficiently  comprehensive  to  permit 
of  a  recovery  for  a  diseased  condition  of  her 
shoulder  joint  resulting  from  tlie  injury. 

5.  Tbial—Irbtbtjctiows— Issues. 

A  charge,  in  an  action  against  a  carrier 
for  injury  to  plaintiff's  wife,  permitting  a  recov- 
ery for  the  diseased  condition  of  plaintiffs  wife's 
shoulder  joint,  If  the  same  resulted  from  the  in- 
jury, was  objected  to  on  the  ground  that  plain- 
tiff must  first  show  that  he  had  done  everything 
possible  by  medical  skill  to  cure  the  original  in- 
jury and  prevent  it  from  causing  the  diseased 
shoulder  joint.  Held,  that  it  was  a  sufScient 
answer  to  the  objection  that  the  evidence  did 
not  raise  an  issue  as  to  whether  the  injury  suf- 
fered by  plaintiff's  wife  wos  apsravated  in  any 
way  by  a  neglect  on  her  or  plaintiff's  part  to 
have  the  same  properly  treated. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Die 
vol.  46,  Trial,  K  596-612.] 

6.  Sams— Injubies  to  Passergeb  —  Inbibuc- 

TIONS. 

If  the  word  "gently"  in  an  instruction  that, 
if  the  coupling  which  threw  plaintiff's  wife  from 
her  seat  and  Injured  her  was  made  "gently,"  to 
find  for  the  carrier,  did  not  furnish  a  proper 
test  to  determine  the  degree  of  violence  which 
would  constitute  negligence,  the  error  was  not 
reversible  where  the  court  not  only  so  instruct- 
ed, but  also  to  find  for  the  carrier  if  the  coupling 
was  made  in  the  usual  and  customary  way. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  46.  Trial,  §g  703-718.] 

7.  Cabriebs— Injubies  to  Passemoeb  —  Mis- 
leading  INSTBUCTIONS. 

In  an  action  against  a  carrier,  the  jury 
were  instructed  that,  if  they  found  for  plaintiff, 
the  form  of  their  verdict  should  be:  We,  the 
jury,  find  for  the  plaintiff  against  the  defend- 
ant and  assess  his  damages  at  the  sum  of - 

dollars."  The  jury  were  not  instructed  in  such 
event  to  insert  before  the  word  "dollars"  the 
amount  they  might  find.  The  jury  returned  a 
verdict  specifying  the  amount  plaintiff  was  enti- 
tled to  recover.  Held,  on  contention  that  the 
instruction  was  in  effect  a  peremptory  instruc- 
tion to  find  for  plaintiff,  not  the  damages  be 
had  sustained,  but  "blank  damages,"  that  the 
jury  bad  not  heen  misled. 

8.  Appeai,  and  Ebbob— Questions  of  Fact— 
Vebdict. 

A  verdict  which  there  is  evidence  to  sop- 
port  is  conclusive. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appearand  Error,  §§  3928-3034.] 

9.  Cabbiebs— Cabbiage  of  Passengebs  —  Ac- 
tions fob  Injubies  —  Evidence  —  Suffi- 
cienct. 

Evidence  in  an  action  against  a  carrier  for 
injury  to  plaintiff's  wife  held  to  support  the  find- 
ing of  the  jury  that  the  carrier  was  negligent 
in  making  the  coupling  which  threw  plaintiff's 
wife  from  her  seat,  and  that,  as  a  result  thereof, 
she  was  injured. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  $  i;?07.] 

Appeal  from  District  Court,  Cass  County; 
P.  A.  Turner,  Judge. 
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Action  by  S.  K.  Boleman  against  the  Texas 
ft  Pacific  Railway  CJompany.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

W.  li.  Hall,  O.  0.  Hines,  and  W.  T.  Armis- 
tead,  for  appellant  HUl  Stewart  and  H.  F. 
O'Neal,  for  appellee. 

WILLSON,  O.  J.  This  appeal  is  from  a 
judgment  in  favor  of  appellee  against  appel- 
lant for  the  sum  of  $1,000  as  damages  for 
Injuries  alleged  to  have  been  suffered  by  his 
wife  while  a  passenger  on  one  of  its  trains,  as 
the  result,  as  alleged,  of  negligence  on  the 
part  of  appellant's  employto,  in  that  in  op- 
erating its  said  train  at  Queen  City  they  sud- 
denly ran  it  against  a  show  car  on  a  side 
traclc  with  such  force  as  to  throw  Mrs.  Bole- 
man  from  the  seat  in  the  car  she  was  riding 
in  and  against  the  side  and  a  seat  thereof, 
thereby  injuring  her  shoulder  and  arm.  In 
its  answer,  among  other  things,  appellant  al- 
leged as  a  reason  why  appellee  should  not 
recover  against  it  that  the  collision  complain- 
ed of  occurred  in  coupling  the  show  car  to 
the  train;  that  the  coupling  was  made  in  a 
careful  and  sliiliful  manner,  and  did  not  re- 
sult in  any  unnecessary  jarring  or  jolting  of 
the  train ;  and  that  Mrs.  Boleman  was  guilty 
of  negligence  contributing  to  the  Injuries 
suffered  by  her,  in  that.  Instead  of  being  at 
the  time  of  the  collision  awake  and  In  posses- 
sion of  her  strength  and  senses,  she  was 
asleep.  The  testimony  established  that  Mrs. 
Boleman  was  asleep  as  alleged.  The  court 
Instructed  the  jury  to  find  for  appellee  if  they 
believed  from  the  evidence  that  appellant's 
employes  In  charge  of  the  train  "backed  the 
Bame  on  a  side  track  for  the  purpose  of  coup- 
ling the  same  to  a  show  car  on  said  side 
track,  and  in  so  doing  they  struck  said  show 
car  with  great  and  unusual  violence,  so  much 
so  that  tlie  employes  were  guilty  of  negli- 
gence in  the  manner  in  which  they  struck 
said  show  car,"  and  if  they  further  believed 
tliat  Mrs.  Boleman  thereby  was  thrown  against 
the  side  of  and  a  seat  In  the  car  she  was  rid- 
ing in,  and  so  was  injured  as  alleged.  The 
itctlon  of  the  court  In  so  Instructing  the  jury 
is  assigned  as  error,  on  the  ground  (1)  that 
the  jury  thereby  were  authorized  to  ignore 
the  defense  relied  upon  that,  because  asleep 
at  the  time  the  collision  occurred,  Mrs.  Bole- 
man was  guilty  of  contributory  negligence; 
(2)  because  the  jury  were  required  before 
finding  for  appellee  to  believe  that  the  train 
in  making  the  coupling  struck  the  show  car 
with  "unusual"  as  well  as  with  great  vio- 
lence; and  (3)  because  the  allegations  in  ap- 
pellee's petition  "did  not  describe  or  set  out 
the  injury  to  her  left  arm  and  shoulder." 
We  do  not  think  the  portion  of  the  charge 
complained  of  is  objectionable  on  either  of  the 
grounds  urged  to  it  The  proof  made  that 
Mrs.  Boleman  was  asleep  at  the  time  the  col- 
lision occurred  did  not  raise  an  Issue  as  to 
whether  she  was  guilty  of  contributory  negli- 
gence or  not    It  was  not  in  the  least  sugges- 


tive of  negligence  on  her  part  The  collision 
occurred  between  11  and  12  o'clock  at  night. 
It  Is  a  matter  of  common  Imowledge  that  it 
is  not  an  unusual  occurrence  for  a  passenger 
to  be  asleep  while  traveling  at  that  hour  of 
the  night  on  a  railway  train.  On  the  contra- 
ry, it  is  such  a  usual  occurrence,  in  the  al>- 
sence  of  extraordinary  circumstances,  as  to 
be  one  of  the  ordinary  Incidents  of  so  travel- 
ing. In  the  absence  of  such  circumstances, 
as  was  the  case  here,  sleeping  on  railway 
passenger  trains  Is  indulged  in  by  all  classes 
of  people,  including  the  most  careful  and  the 
most  prudent  The  trial  court,  therefore, 
properly  assumed  that  proof  merely  that  Mrs. 
Boleman  was  asleep  when  the  collision  occur- 
red did  not  raise  an  issue  as  to  lack  of  ordi- 
nary care  on  her  part  The  use  of  the  word 
"unusual"  in  the  portion  of  the  charge  com- 
plained of  was  not  error.  If  the  court  In  the 
connection  in  which  the  word  was  used  bad 
failed  to  use  it  or  equivalent  language,  appel- 
lant would  have  a  better  right  to  complain. 
It  required  the  jury,  before  finding  in  appel-  ^ 
lee's  favor  on  the  issue  as  to  whether  appel- 
lant had  been  guilty  of  negligence  or  not,  to 
believe,  not  only  that  the  train  struck  the 
show  car  with  "great"  violence,  but  also  with 
"unusual"  violence.  The  effect  of  this  was  to 
deny  to  the  jury  a  right  to  find  appellant  to 
have  been  guilty  of  negligence,  notwithstand- 
ing they  may  have  believed  the  train  struck 
the  show  car  with  "great"  violence.  However 
great  they  may  have  believed  the  violence  to 
have  been,  they  were  required  to  find  against 
the  contention  that  appellant  was  negligent 
unless  they  believed  that  besides  being  "great" 
such  violence  also  was  "unusual."  We  think 
it  hardly  necessary  to  discuss  the  remaining 
ground  of  objection  to  the  charge  In  question 
— that  the  allegations  In  appellee's  petition 
"did  not  describe  or  set  out  the  injury  to  her 
(Mrs.  Boleman's)  left  arm  and  shoulder." 
The  allegation  in  the  petition  was  that  appel- 
lee's wife  as  a  result  of  the  collision  suffered 
"great  injury  to  her  left  shoulder  and  arm" 
and  had  lost  "the  entire  use  of  her  left  arm." 
These  allegations  were  sufficient  as  a  basis 
for  the  evidence  admitted.  If  appellant  re- 
garded them  as  lacking  In  detail  or  otherwise, 
it  should  have  tested  their  sufllcleucy  by 
proper  exceptions  urged  thereto. 

The  court  charged  the  jury  as  follows: 
"Should  you  find  for  the  plaintiff,  you  will 
assess  his  damages  at  such  sum  as  will  in 
your  judgment  reasonably  compensate  blm 
for  any  Injury  he  has  sustained,  taking  Into 
consideration  the  nature  and  character  of  the 
injury,  If  any,  sustained  by  Mrs.  Boleman, 
whether  or  not  it  is  temporary  or  permanent, 
and  any  pain,  if  any,  you  find  she  has  suffer- 
ed from  said  injury,  if  any,  If  you  find  that 
Mrs.  Boleman  was  Injured  in  her  arm  or 
shoulder,  and  that  this  injury  caused  her 
shoulder  joint  to  become  diseased,  and  if  you 
should  find  for  the  plaintiff,  then  you  should 
consider  the  injury  if  any  from  such  diseased 
shoulder  Joint  and  any  pain.  If  any,  such  dis- 
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eased  shoulder  joint  baa  caused  Mrs.  Bole- 
man  in  assessing  tbe  damages  of  plaintiff. 
However,  If  you  should  find  for  the  plaintiff, 
and  if  you  should  find  that  the  shoulder  Joint 
of  Mrs.  Boleman  Is  diseased  and  thereby  in- 
jured, and  that  she  has  suffered  pain  from 
such  diseased  shoulder  Joint,  and  if  tbe  evi- 
dence falls  to  show  by  a  preponderance  there- 
of that  this  diseased  condition  of  said  shoul- 
der Joint  was  caused  by  an  injury  done  her 
by  the  defendant,  then  in  assessing  tbe  dam- 
ages of  plaintiff  you  will  not  consider  any 
damages,  if  any,  from  such  diseased  shoulder 
Joint,  nor  any  pain,  if  any,  suffered  by  Mrs. 
Boleman  from  such  diseased  shoulder  Joint" 
The  Q>eciflc  objections  urged  to  tbe  portion 
of  the  charge  quoted  are:  "(1)  There  is  no 
allegation  in  the  plaintiff's  petition  claiming 
damages  for  the  diseased  shoulder  Joint,  or 
that  the  injury  complained  of  had  caused 
such  diseased  shoulder  Joint  (2)  Before  the 
plaintiff  could  recover  for  such  diseased 
shoulder  Joint  even  If  the  same  had  been  al- 
leged, the  plaintiff  would  be  required  by  law 
to  show  that  he  had  done  everything  possible 
by  medical  art  and  skill  to  cure  the  original 
injury,  and  prevent  It  from  spreading  or 
causing  the  increased  injury  by  diseasing  tbe 
shoulder  Joint"  As  to  the  first  objection 
specified,  it  may  be  said  that,  while  it  was 
not  alleged  In  the  petition  that  as  a  result 
of  the  Injuries  suffered  by  her  appellee's 
wife's  shoulder  Joint  became  diseased,  it  was 
alleged,  as  hereinbefore  stated,  that  she  suf- 
fered "great  injury  to  her  left  shoulder  and 
arm,"  and  had  as  a  consequence  lost  the  "en- 
tire use  of  her  left  arm."  The  evidence  was 
that,  as  a  result  of  her  Injuries,  Mrs.  Bole- 
man suffered  from  and  was  treated  by  her 
pttysician  for  "synovitis  oif  the  shoulder  Joint" 
"Synovitis,"  it  seems  from  the  physicians'  tes- 
timony, is  a  diseased  condition  most  often 
caused  by  a  twist,  strain,  or  blow.  In  Rail- 
way Co.  V.  McMannewltz,  70  Tex.  73,  8  S.  W. 
66,  the  petition  alleged  that  the  plaintiff  had 
been  injured  "In  his  spine,  chest  head,  and 
limbs."  The  Supreme  Court  held  this  allega- 
tion to  be  sufilciently  comprehensive  to  em- 
brace a  heart  disease,  or  an  aneurism  of  the 
blood  vessels  situated  in  the  chest,  and  that 
tbe  trial  court  properly  refused  to  Instruct 
the  Jury  that  "it  not  being  alleged  in  the  pe- 
tition that  the  heart  disease,  if  any,  or  the 
aneurism  of  the  heart  or  of  the  aorta.  If  any, 
was  caused  by  the  railroad  accident,  you  can- 
not regard  the  same,  and  shall  allow  plain- 
tiff no  damages  on  account  of  the  same." 
The  reason  given  by  the  court  for  holding  the 
instruction  asked  to  have  been  properly  re- 
fused was  that  it  "would  have  excluded  such 
diseases  from  the  computation  of  the  dam- 
ages, although  the  Jury  may  have  believed 
that  they  were  produced  by  tbe  injury."  If 
In  that  case  the  court  did  not  err  in  refusing 
to  exclude  from  consideration  by  the  Jury  the 
disease  there  in  question,  certainly  it  should 
not  be  held  error  when  the  court  in  this 
cause  authorized  the  Jury  to  take  into  con- 


sideration the  disease.  If  any,  shown  by  the 
evidence  to  have  been  "produced  by  the  in- 
Jury"  suffered  by  Mrs.  Boleman.  Railway 
Co.  V.  Pina,  33  Tex.  Civ.  App.  680,  77  S.  W. 
979,  and  authorities  there  cited;  Railway 
Co.  V.  Leslie,  67  Tex.  83.  As  to  the  other  ob- 
jection urged  to  this  portion  of  the  court's 
charge,  it  is  sufllcient  to  say  that  the  evi- 
dence did  not  raise  an  issue  as  to  whether 
tbe  injury  suffered  by  Mrs.  Boleman  was  ag- 
gravated or  increased  In  any  way  by  a  neg- 
lect on  her  or  appellee's  part  to  have  same 
properly  treated.  There  was  nothing  in  the 
evidence  Indicating  that  Mrs.  Boleman  did 
not  exercise  the  care  she  should  have  exer- 
cised to  avoid  aggravating  the  injury  receiv- 
ed by  her;  nor  was  there  anything  in  the 
evidence  indicating  that  she  did  not  receive 
the  skillful  medical  attention  she  should  have 
received. 

The  court  instructed  the  Jury:  "If  you  be- 
lieve from  the  evidence  that  the  coupling  was 
made  gently,  or  was  made  in  the  usual  and 
customary  way,  and  with  no  greater  violence 
than  Is  usual  and  customary  under  tbe  same 
circumstances,  then  you  will  find  for  the  de- 
fendant" Tbe  objection  urged  to  this  por- 
tion of  tbe  charge  is  that  the  court  used  the 
word  "gently"  In  defining  the  manner  of  mak- 
ing the  coupling  which  would  relieve  appel- 
lant of  the  charge  of  negligence.  The  point 
is  made  that  some  force  and  violence  were 
necessary  to  be  used  in  making  the  coupling. 
But,  if  there  was  merit  in  the  contention  that 
the  word  "gently"  did  not  furnish  the  jury  a 
guide  to  determine  the  degree  of  violence 
which  would  constitute  negligence,  the  assign- 
ment should  be  overruled;  for  the  court  In- 
structed the  Jury,  not  only  to  find. for  appel- 
lant if  they  believed  the  coupling  was  made 
"gently,"  but  also  to  find  for  it  if  they  believ- 
ed it  was  made  in  the  "usual  and  customary 
way  and  with  no  greater  violence  than  is  usual 
and  customary  under  the  same  circumstances." 

In  the  event  they  found  for  appellee, 
the  court  Instructed  the  Jury  that  the  form  of 
their  verdict  should  be  as  follows:  "We,  tbe 
Jury,  find  for  the  plaintiff  S.  E.  Boleman 
against  the  defendant  Texas  &  Pacific  Rail- 
way Company,  and  assess  his  damages  at  the 

sum  of dollars."    The  Jury  were  not 

instructed.  In  such  an  event  to  insert  before 
the  word  "dollars"  the  amount  of  tbe  dam- 
ages they  might  find  appellee  bad  suffered. 
Because  tbey  were  not  so  instructed,  appel- 
lant contends  tbe  charge,  in  effect .  was  a 
peremptory  instruction  to  find  for  appellee, 
not  the  damages  they  believed  be  had  suffer- 
ed, but  "blank  damages."  That  tbe  jury  was 
not  misled  by  the  omission  in  the  charge  Is 
proven  by  the  fact  that  tbey  returned  a  ver- 
dict properly  specifying  the  amount  they  had 
determined  appellee  was  entitled  to  recover. 

The  first  and  seventh  assignments  of  error 
question  the  sufficiency  of  the  evidence  to  sup- 
port tbe  finding  of  the  jury  that  appellant's 
employes  were  guilty  of  negligence  in  making 
the  coupling  between  tbe  train  and  the  show 
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car;  or.  If  they  were,  to  support  the  finding 
that  appellee's  wife  as  a  result  thereof  was 
injured.  These  assignmemb  should  be  and 
they  are  overruled.  On  each  of  the  Issues 
specified  the  testimony  was  confiicting.  On 
each  the  finding  of  the  Jury  should  be  treated 
as  conclusive,  If  supported  by  testimony  in 
the  record.  There  is,  we  think,  evidence  Buffl- 
cient  to  support  the  findings.  There  was  evi- 
dence that,  in  making  the  coupling,  the  train 
was  propelled  against  the  show  car  with  such 
suddenness  and  force  as  to  throw  Mrs.  Bole- 
man  from  her  seat  Another  passenger  was 
partially  thrown  from  bis  seat.  As  a  result 
to  Mrs.  Boleman,  her  shoulder  was  so  wrench- 
ed or  strained  as  to  cause  it  to  swell  to  twice 
its  natural  size,  and  afterwards  to  shrink  to 
less  than  its  normal  size.  She  had  suffered 
intensely  from  the  effects  of  the  injury,  and 
at  the  time  she  testified — more  than  nine 
months  after  she  received  the  Injury — was 
still  Buffering  from  those  effects.  Her  physi- 
cian testified  that  he  did  not  think  she  would 
ever  entirely  recover  from  the  effects  of  the 
Injury  suffered  by  her. 
The  Judgment  Is  affirmed. 


HOUSTON  &  T.  C.  R.  CO.  et  al.  v.  KEELING. 

(Court  of  Civil  Appeals,  of  Texas.    June  18, 

leOS.    Rehearing  Denied  Oct.  8,  lOOa) 

1.  Master  anu   Servant— Injuby  to  Thibd 
Person— Negligence  of  Servant. 

A  railway  mail  cierk,  injured  while  at- 
tempting to  alight  from  the  mail  coach  of  one 
railway  company,  has  no  right  of  action  against 
another  railway  company  because  of  the  fail- 
ure of  its  employ^,  who  was  handling  the  truck 
on  which  the  clerk  had  unloaded  the  mail,  to 
warn  him  that  the  train  from  which  he  was  at- 
tempting to  alight  was  about  to  start. 

2.  Cakbiebs— Injury  to  Passenger— Deobee 
OF  Cabe  Reqxjibed— Instbuctions. 

The  expression  "a  high  degree  of  care,"  in 
an  instruction,  defining  the  degree  of  care  due 
one  standing  in  the  position  of  a  passenger,  is 
incorrect ;  and,  to  give  clearness  and  definite- 
ness,  as  well  as  the  proper  limitation,  this  de- 
gree of  care  should  be  described  as  the  care 
"which  a  very  cautious,  prudent,  and  compe- 
tent person  would  exercise  under  the  same  cir- 
cumstances." 

3.  Appeal  and  Ebrob— Habicless  E<bbob— In- 
structionb. 

An  instruction,  which,  as  given,  was  mis- 
leading, is  reversible  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  4219.] 

4.  Cabriebb— Cabbiebs  of  Passenoebs  —  Ac- 
tions FOB  INJUBIES— Instructions. 

An  Instruction  that  the  carrier  owed  a  pas- 
senger the  dnty  of  using  the  "utmost  care"  for 
his  safety  was  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1),  Carriers,  §S  1085-1106.] 

Appeal  from  Harris  County  Court;  A.  E. 
Amerman,   Judge. 

Action  by  G.  A.  Keeling  against  the  Hous- 
ton &  Texas  Central  Railroad  Company  and 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed  and  rendered 
as  to  the  Missouri,  Kansas  &  Texas  Railway 


Company  of  Texas,  and  reversed  and  remand- 
ed as  to  the  Houston  &  Texas  Central  Rail- 
road Company. 

Baker,  Botts,  Parker  &  Garwood  and  Lane, 
Jackson,  Kelley  &  Wolters,  for  appellants. 
F.  F.  &  E.  T.  Chew  and  Mark  G.  Fakes,  for 
appellee. 

LEVY,  J.  By  bis  petition  appellee  sought 
to  recover  damages  against  the  Houston  & 
Texas  Central  Railroad  Company  and  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas  for  an  alleged  injury,  claimed  to 
have  tteen  received  by  him  while  attempting 
to  alight  from  the  mail  coach  of  a  Houston 
&  Texas  Central  Railroad  Company's  passen- 
ger  train  at  Denlson,  Tex.,  having  made 
the  run  as  a  railway  mail  clerk.  In  accord- 
ance with  the  verdict  of  a  jury  a  judgment 
was  rendered  In  favor  of  the  appellee  jointly 
against  each  appellant  company.  Each  ap- 
pellant has  filed  separate  assignments  of  er- 
ror, and  the  same  will  be  here  disposed  of 
separately. 

The  appellant  the  Missouri,  Kansas  &  Tex- 
as Railway  Company  of  Texas  In  its  seventb 
assignment  of  error  complains  of  the  refusal 
of  the  court  to  give  a  peremptory  Instruction 
to  the  jury  to  return  a  verdict  in  its  favor. 
Looking  to  the  petition  and  the  evidence  in 
the  record,  we  are  of  the  opbtlon  that  this 
contention  should  be  sustained.  There  is  no 
evidence  in  the  record  to  show  that  the  ap- 
pellee occupied  the  position  of  a  passenger, 
or  that  that  relation  had  in  any  wise  attach- 
ed with  reference  to  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas.  He  was 
not  on  any  of  this  appellant's  trains,  nor  was 
he  about  this  appellant's  trains,  but  his  own 
testimony  shows  that  he  was  on  the  Hous- 
ton &  Texas  Central  Railroad  Company's 
train,  and  was  attempting  to  alight  from  this 
train  at  the  time  he  received  his  alleged  in- 
juries, and  that  it  was  while  thus  attempting 
to  alight  that  he  claims  to  have  been  injured. 
It  Is  not  shown  in  the  evidence  that  any  of 
the  employes  of  the  Missouri,  Kansas  &  Tex- 
as Railway  Company  of  Texas  had  anything 
to  do  with  this  train.  While  Hubbard,  the 
man  who  was  handling  the  trudc  on  which 
appellee  had  unloaded  the  mail,  was  an  em- 
pIoy6  of  the  Missouri,  Kansas  &  Texas  Rail- 
road, yet  it  is  not  shown  that  he  bad  any 
control  or  charge  of  this  Houston  &  Texas 
Central  train  In  any  way,  or  that  be  bad  any 
duty  to  perform.  The  allegation  In  the  peti- 
tion was  that  this  employ^  Hubbard  was 
negligent  In  failing  to  warn  the  appellee  that 
the  Houston  &  Texas  Central  train  was  about 
to  move  forward.  Under  this  allegation  and 
the  evidence  the  judgment  could  not  be  sus- 
tained against  the  Missouri,  Kansas  &  Texas 
Railway  Company.  Because  the  evidence 
fails  to  show  any  act  of  omission,  by  any 
servant  of  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  Involving  any 
breach  of  duty,  or  any  negligence,  for  which 
it  was  liable  to  appellee,  the  case  as  to  this 
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appellant  Is  rerersed,  and  here  rendered  In 
Its  favor,  with  all  costs  of  the  court  below 
and  this  conrt 

The  appellant  the  Houston  &  Texas  Central 
Railroad  Company,  in  its  second,  fourth,  and 
sixth  assignments  of  error,  complains  of  the 
Instructions  given  the  Jury.  The  court,  in 
explaining  to  the  Jury  the  degree  of  care 
which  the  appellant  and  its  employes  owed 
the  appellee  at  the  time,  stated:  "In  the 
discharge  of  bis  duty  he  had  no  control  or 
management  of  said  train,  and  the  defend- 
ants, their  agents,  and  employes  owed  him 
a  high  degree  of  care  to  prevent  his  injury 
in  the  operation  of  said  train.  A  failure  to 
nse  this  high  degree  of  care.  In  the  opera- 
tion of  said  train,  so  as  to  prevent  injury  to 
plaintiff  would  be  negligence."  In  the  suc- 
ceeding paragraph,  in  applying  the  facta, 
the  charge  stated:  "And  If  you  find  that  the 
moving  of  said  train  was  negligence,  as  here- 
inbefore defined,  you  will  find  for  the  plain- 
tiff." At  the  request  of  the  appellee  the  fol- 
lowing special  instruction  was  given  to  the 
jnry:  "You  are  further  charged  that  as  said 
mall  clerk  he  stood  in  the  position  of  pas- 
senger while  traveling  as  said  clerk  on  and 
over  said  defendant  road,  and  the  said  de- 
fendant owed  him  the  duty  of  using  the  ut- 
most care  for  his  safety  and  protection, 
while  he  was  so  traveling  as  said  clerk  over 
said  road,  as  looking  to  his  safety  and  protec- 
tion." Until  the  passenger  has  alighted  from 
the  car  the  railroad  company  is  bound  to 
exercise,  to  the  end  of  promoting  his  safety, 
the  highest  degree  of  care.  By.  t.  Flnley,  7d 
Tex.  85,  15  S.  W.  266.  The  expression  "a 
high  degree  of  care,"  however,  does  not  cor- 
rectly express  the  rule.  The  essential  part 
of  the  definition  Is  omitted.  To  use  the  ex- 
pression "the  highest  degree  of  care"  as  a 
formulated  rule  In  instructing  the  jury.  It 
would  be  lacking  In  deflniteness  and  the  prop- 
er limitation.  By  reason  of  its  Indeflniteness 
It  might  mean  one  thing  to  one  juror  and 
quite  a  different  thing  to  another  juror.  To 
give  clearness  and  deflniteness,  as  well  as  the 
proper  limitation,  this  degree  of  care  has  been 
described  as  the  care  "which  a  very  cau- 
tions, prudent,  and  competent  person  would 
exercise  under  the  same  circumstances." 
Railway  v.  Dotson,  15  Tex.  Civ.  App.  73,  38 
S.  W.  642 ;  Railway  v.  Halloren,  53  Tex.  46, 
87  Am.  Rep.  744;  Gary  v.  Railway,  17  Tex. 
Olv.  App.  129,  42  S.  W.  576;  Pordyce  v. 
Withers,  1  Tex.  Civ.  App.  544,  20  S.  W. 
7C6.  Because  such  instruction,  as  given,  was 
misleading  it  constitutes  reversible  error. 
Railway  v.  Welch,  86  Tex.  203,  24  S.  W.  300, 
40  Am.  St.  Rep.  820.  That  the  special  In- 
Btmction  requiring  "utmost  care"  was  errone- 
ous, see  Railway  v.  Welch,  supra. 

The  other  errors  assigned  are  not  here 
considered,  because  not  likely  to  occur  upon 
another  trial. 

The  case  was  ordered  reversed  and  render- 
ed as  to  the  appellant  the  Missouri,  Kansas 
Jt  Texas  Railway  Company  of  Texas,  and  re- 


versed and  remanded  for  another  trial  as  tr 
the  Houston  &  Texas  Central  Railroad  Com- 
pany. 


McMINN  V.  COPE  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.    June  25, 

1908.    Rehearing  Denied  Oct.  8,  1908.) 

L   GUABDIAN  AND   WABD— SALE  OF  REAL  ES- 
TATE—PaSSINO  Title. 

A  guardian's  contract  for  the  sale  of  the 
ward's  real  estate  does  not  pass  title  until  the 
sale  is  confirmed. 

2.  Same— Repobt  op  Sale— Payment  of  Pur- 
chase Monet. 

Under  Rev.  St.  1895,  arts.  2672,  2679,  reg- 
ulatinK  sales  of  teal  estnte  by  a  guardian,  arti- 
cle 2673,  subd.  8,  requiring  the  guardian  to  re- 
port in  writing  within  30  days  after  the  sale 
whether  the  purchaser  has  complied  with  the 
terms  of  the  sale,  does  not  give  the  guardian  au- 
thority to  receive  for  the  ward  and  his  estate 
the  consideration  for  the  sale  prior  to  confirma- 
tion, it  being  entirely  optional  with  the  pur- 
chaser whether  he  will  pay  or  not,  and,  if  be 
does  so  and  the  sale  is  not  confirmed,  the  ward's 
estate  Is  not  liable  for  any  part  of  the  money 
not  actually  appropriated  to  the  ward's  benefit. 

3.  Same— "Complied  With." 

The  words  "complied  with,"  as  used  in  Rev. 
St.  1895,  art.  2673,  subd.  8,  requiring  a  guard- 
ian on  a  sale  of  the  ward's  real  estate  to  report 
to  the  court  within  30  days  thereafter  whether 
the  purchaser  bad  complied  with  the  terms  of 
the  sale,  mean  "perfected  or  carried  Into  effect, 
completed,"  and  convey  the  idea  that  the  consid- 
eration of  the  purchase  had  been  made  com- 
plete [citing  2  Words  &  Phrases,  p.  1370]. 

4.  Same  —  IiiABiLrrr  of  Scbett  —  Subbooa- 

TION. 

Where  a  sale  of  a  ward's  real  estate  was 
not  confirmed,  and  a  part  of  the  proceeds  was 
received  by  the  guardian  without  authority  and 
lost  without  being  commingled  with  the  other  as- 
sets of  the  ward%  estate,  neither  the  estate  nor 
the  guardian's  successor  was  liable  therefor,  and 
such  successor  paid  a  judgment  recovered  for 
the  amount  lost  to  the  purchaser  at  his  peril, 
and  could  neither  recover  over  against  the  orig- 
inal guardian's  sureties  in  his  own  right  or  by 
subrogation  to  the  rights  of  the  purchaser. 

5.  Same. 

Where  a  purchaser  of  a  ward's  real  estate 
from  the  gnaraian  paid  a  portion  of  the  price 
to  the  guardian  t)efore  confirmation  which  was 
denied,  the  ward's  estate  in  the  bands  of  a  suc- 
ceeding guardian  was  liable  for  so  much  of  such 
purchase  price  as  was  directly  used  for  the  ben- 
efit of  the  ward  or  his  estate. 

Appeal  from  Smith  County  Court;  J.  A. 
Bulloch,  Judge. 

Action  by  H.  T.  Cope  and  others  against 
Mary  Broach  and  others.  Judgment  for 
plaintiffs  against  defendant  A.  J.  McMInn, 
and  he  appeals.    Reversed  and  rendered. 

At  the  October  term,  1899,  of  the  county 
court  of  Smith  county,  Tex.,  Mary  Broach 
and  W.  F.  Broach,  her  husband,  were  ap- 
pointed guardians  of  the  person  and  estate 
of  Henrj'  BMlson,  non  compos  mentis.  They 
qualified  as  such  guardians,  and  gave  bonds 
with  appellant  and  S.  T.  Johnson  as  sureties, 
which  was  approved  by  the  court.  An  in- 
ventory of  the  estate  was  returned  and  filed, 
duly  appraised,  consisting  of  real  estate  and 
a  cow  and  two  yearlings.    W.  F.  Broach  died 
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In  February,  1902,  and  Mary  Broach  contin- 
ued to  act  as  sole  guardian  of  the  person  and 
estate  of  the  ward.  Subsequently  Mary 
Broach  applied  to  the  court  for  an  order 
authorizing  her  as  such  guardian  to  sell  43 
acres  of  land  as  sIiowti  In  the  Inventory  to 
be  a  part  of  the  estate.  On  January  30, 
1908,  the  court  made  the  order  prayed  for, 
requiring  that  the  land  should  be  sold  at  pri- 
vate sale  for  cash.  As  such  guardian  Mary 
Broach  sold  the  land  to  W.  B.  Beauchamp. 
Beauchamp  at  the  date  of  sale  paid  Mary 
Broach  the  sum  of  $100,  and,  before  a  re- 
port of  the  sale  was  made  by  Mary  Broach, 
he  had  paid  her  as  such  guardian  the  total 
sum  of  $240  In  cash.  The  evidence  does  not 
show  the  particular  day  upon  which  the  mon- 
ey was  paid,  but  It  was  prior  to  April  7, 
1903.  On  April  7,  1903,  appellant,  A.  J.  Mc- 
Mtnn,  a  surety  on  her  bond,  filed  an  applica- 
tion to  the  county  court,  asking  that  Mary 
Broach  be  required  to  give  a  new  bond,  and 
that  he  be  discharged  from  all  liability  for 
her  future  acts  as  guardian  of  the  person 
and  estate  of  the  ward.  Upon  the  filing  of 
the  application,  the  county  judge  made  an 
order  requiring  her  to  appear  before  him  on 
April  15,  1903,  and  show  cause  why  she 
should  not  be  required  to  give  a  new  bond 
as  such  guardian.  On  April  15,  1903,  after 
a  hearing,  the  county  judge  made  an  order 
requiring  the  guardian  to  give  a  new  bond 
as  such  guardian,  and  which  new  bond  was 
on  April  16,  1903,  given  with  W.  B.  Beau- 
champ and  J.  D.  Stamps  as  sureties  thereon. 
This  bond  was  approved  by  the  coimty  judge 
on  the  same  day,  and  duly  recorded  in  the 
minutes.  On  same  day  of  the  approval  of 
this  new  bond,  such  guardian  filed  with  the 
county  clerk  her  report  of  the  sale  of  the 
43  acres  of  land,  and  in  her  report  repre- 
sented that  she  bad  sold  the  land  on  Febru- 
ary 11,  1903,  at  private  sale  to  W.  B.  Beau- 
champ for  $300  cash.  The  report  of  the  sale 
was  contested  by  the  brother  and  sister  of 
the  ward.  The  recital  in  the  report  that 
Beaudiamp  paid  $300  cash  was  false.  Beau- 
champ, in  fact,  paid  her  only  $240  cash,  and 
the  balance  of  the  consideration  going  to 
make  up  the  $300  was  a  debt  of  $60  due  and 
owing  by  her  to  Beauchamp.  On  the  16th 
day  of  January,  1904,  the  county  court  ap- 
proved the  sale.  From  this  order,  the  con- 
testants appealed  to  the  district  court,  and 
that  court  on  the  8th  day  of  October,  1904, 
disapproved  of  the  sale,  and  In  the  judgment, 
among  other  things,  provided:  "It  also  ap- 
pearing that  such  sale  Is  and  was  unnecessa- 
ry, no  further  sale  of  said  property  is  or- 
dered." Mary  Broach  at  the  time  appellant 
was  released  as  a  surety  did  not  file  an  ac- 
count of  the  condition  of  the  estate  of  her 
ward,  but  in  July  afterwards  she  filed  an 
annual  account,  in  which  it  was  shown  that 
the  money  paid  for  the  land  by  Beauchamp 
was  cash  belonging  to  her  ward.  Mary 
Broach  never  repaid  to  Beauchamp  the  $240. 
On   the   8th  day   of   October,    1904^   M,ary 


Broach  was  by  order  of  the  county  court  re- 
moved as  such  guardian,  and  H.  T.  Cope,  the 
appellee,  was  appointed  such  guardian  of  the 
person  and  estate.  After  appellee  had  quali- 
fied as  such  guardian,  Mary  Broach  turned 
oyer  to  him  all  the  pr<^perty  that  had  come 
into  her  possession  as  guardian  of  the  per- 
son Aid  estate  of  the  ward  as  shown  in  the 
inventory,  including  the  43  acres,  the  sale 
of  which  was  not  approved  by  the  court. 
Of  the  sum  of  $240  paid  to  Mary  Broach  by 
Beauchamp,  she  legally  and  r^nlarly  ex- 
I)ended  for  the  benefit  of  her  ward  the  sum 
of  $115,  leaving  unaccounted  for  by  her  the 
sum  of  $125.  Tbls  $125  was  loaned  out  by 
her  prior  to  April  7,  1903,  without  her  being 
authorized  to  do  so  by  the  county  court,  and 
without  her  taking  any  security  therefor,  and 
has  never  been  collected  by  her.  At  the  time 
the  money  was  paid  to  Mary  Broach  by 
Beauchamp,  and  at  the  time  she  made  the 
loan,  she  was  solvent.  No  money  or  prc^- 
erty  came  into  her  bands  as  guardian  after 
the  execution  of  the  new  bond,  and  there 
was  no  misapplication  after  that  time.  Aift- 
er  appellee  had  qualified  as  guardian,  Beau- 
champ brought  suit  against  him  as  such  to 
recover  the  $240  that  had  be&x  paid  by  him 
to  Mary  Broach  as  purchase  money  on  the 
43  acres  of  laud,  the  sale  of  which  was  dis- 
approved by  the  district  court  on  appeal. 
He  alleged  that.  Inasmuch  as  the  sale  had 
not  been  confirmed  by  the  court,  he  was  en- 
titled to  a  judgment  against  Cope  as  guard- 
Ian  for  the  amount  of  money  paid  by  him  to 
Mary  Broach  as  guardian.  He  recovered 
judgment  against  Cope  as  guardian  on  April 
4,  1907,  for  the  sum  of  $240.  No  appeal  was 
taken,  and  the  judgment  was  final.  Appel- 
lant was  not  a  party  to  the  suit  After  the 
rendition  of  the  judgment,  appellee  as  guard- 
Ian  applied  for  and  obtained  from  the  county 
court  an  order  authorizing  him  to  sell  to 
Beauchamp  the  same  43  acres  of  land  for 
which  he  had  paid  Mary  Broach  In  settle- 
ment of  the  judgment.  After  the  order  had 
been  entered,  he  executed  and  delivered  a 
deed  to  Beauchamp  to  said  land  in  satisfaction 
of  the  judgment,  and  on  his  report  to  the 
court  his  act  in  so  doing  was  approved.  In  a 
suit  by  appellee  Cope,  as  guardian,  against 
Mary  Broach  and  the  sureties  on  both  the 
bonds  given  by  her,  to  recover  $314.15  al- 
leged to  be  due  and  owing  by  Mary  Broach 
as  former  guardian,  the  county  court,  in  a 
trial  without  a  jury,  rendered  judgment  in 
favor  of  appellee  as  guardian  against  Mary 
Broach  and  appellant  and  Johnson,  the  sure- 
ties on  her  first  bond,  for  $125,  and  in  favor 
of  the  sureties  on  her  second  bond.  Appe- 
lant brings  the  case  on  appeal. 

Marsh  &  Mcllwalne,  for  appellant  H.  E. 
I/esseter,  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
Appellant's  first  assignment  of  error  Is  to 
the  effect  that,  under  the  circumstances  of 
this  case,  it  was  error  for  the  court  to  r&i- 
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det  Judgment  In  favor  of  H.  T.  Ope,  present 
guardian  of  tbe  person  and  estate  of  the 
ward,  against  appellant  for  the  $123  of  the 
consideration  of  the  sale  of  the  land  paid 
over  to  Mary  Broach,  the  former  guardian,  by 
Beauchamp.  The  contention  urged  against 
the  right  of  the  present  guardian  to  recover 
against  appellant  wholly  depends  upon  wheth- 
er or  not  the  estate  of  the  ward  acquired  any 
interest  in,  or  in  any  wise  became  legally 
liable  for,  the  money  received  by  Mary 
Broach,  the  guardian,  from  Beauchamp.  Ar- 
ticle 2660,  Rev.  St  1895,  provides  that.  In 
the  decree  (vderlng  tlie  sale  of  the  ward's 
property,  "it  shall  require  the  sale  to  be 
made  and  the  report  thereof  returned  to  the 
court  In  accordance  with  law."  Article  2672 
requires  the  guardian  to  make  report  of  the 
sale  to  the  court  within  30  days  after  the  sale 
is  made.  By  article  2673  It  is  provided  that 
the  report  shall  be  In  writing,  and  shall  be 
subscribed  and  sworn  to  by  the  guardian 
before  some  oflBcer  authorized  to  administer 
oaths,  and  shall  show,  among  other  require- 
ments, "(7)  the  terms  of  the  sale ;  (8)  wheth- 
er or  not  the  purchaser  has  complied  with  the 
terms  of  the  sale."  This  report  Is  required 
to  be  returned  and  filed  with  the  clerk  of 
the  court,  and  the  filing  noted  upon  the 
Judge's  docket  Article  2675  provides  that 
after  the  expiration  of  five  days  from  the 
filing  of  the  report  of  sale,  and  at  a  regular 
term  of  the  court,  it  shall  be  the  duty  of  the 
court  to  inquire  Into  the  manner  in  which 
such  sale  was  made  and  to  hear  evidence  in 
support  of  or  against  the  report;  and,  if 
satisfied  that  such  sale  was  fairly  made  and 
In  conformity  with  law,  the  court  shall  cause 
to  be  entered  upon  its  minutes  a  decree  con- 
firming such  sale,  and  ordered  the  report  of 
sale  to  be  recorded  In  the  minutes,  "and  the 
proper  conveyance  of  the  property  sold  to  be 
made  by  the  guardian  to  the  purchaser  upon 
compliance  by  such  purchaser  with  the  terms 
of  the  sale."  By  article  2676  it  Is  provided 
that  if  the  court  is  not  satisfied  that  the 
sale  was  fairly  made,  and  In  conformity  with 
law,  an  order  shall  be  entered  upon  the  min- 
utes setting  the  sale  aside  and  ordering  the 
property  to  be  again  sold,  if  necessary.  By 
article  2677  it  is  provided  that  "after  the 
sale  has  been  confirmed  by  a  decree  of  the 
court  and  after  the  purchaser  has  complied 
with  the  terms  of  the  sale,  the  guardian  shall 
execute  and  deliver  to  the  purchaser  a  proper 
conveyance  of  the  property  purchased  by 
him."  It  is  obvious  from  these  articles  of  the 
statute  that,  In  performing  the  duties  re- 
quired of  and  Imposed  upon  the  guardian  in 
the  due  exercise  of  the  power  of  contracting 
a  sale  with  the  purchaser,  such  giurdian 
must  pursue  the  directions  contained  in  the 
order  of  sale  and  the  law.  There  Is  no  provi- 
sion by  statute  requiring  or  making  it  the 
duty  of  the  guardian,  as  such.  In  undertaking 
to  make  the  sale,  to  collect  and  receive  into 
such  guardian's  possession  the  consideration 
passing  for  the  sale  prior  to  the  time  of  the 


confirmation  of  the  sale,  unless  subdivision 
8  of  artlclie  2673  so  contemplates  and  author- 
izes. To  properly  construe  this  article  Just 
alluded  to,  it  is  to  be  borne  in  mind  that  the 
contract  of  sale  made  by  the  guardian  with 
the  purchaser  does  not  pass  the  title  to  the 
property,  but  that  the  title  to  the  property 
continues  to  remain  in  the  ward  unaffected 
by  the  contract  of  sale,  and  the  sale  is  not 
complete  and  valid  until  confirmed  by  decree 
of  the  court  To  that  effect  and  force  is 
Harrison  v.  Ilgner,  74  Tex.  88,  11  S.  W.  1034. 
In  the  light  of  the  doctrine  announced  that 
the  power  of  the  guardian  extends  to  con- 
tracting a  sale  with  the  purchaser,  but  not 
to  the  power  of  making  a  valid  and  com- 
pleted and  enforceable  sale,  and  that  the  sale 
Is  not  complete  and  valid  until  confirmed  by 
the  decree  of  the  court  it  would  seem  to  fol- 
low that  the  requirement  of  subdivision  8 
of  article  2673  as  to  the  guardian's  report 
could  not  be  properly  construed  as  imposing 
upon  the  guardian  the  duty  to  collect  and 
receive  into  such  guardian's  possession,  on 
accountability  of  the  ward  and  his  estate, 
the  consideration  for  the  purchase.  An  In- 
terpretation of  the  article  as  meaning  that 
it  Imposed  the  duty  or  conferred  the  author- 
ity upon  the  guardian  to  collect  and  receive 
the  consideration  into  such  guardian's  pos- 
session for  the  ward,  with  accountability  to 
the  ward  and  his  estate  for  the  same,  before 
the  time  it  could  legally  become  a  part  of 
the  estate,  and  before  the  sale  was  completed 
by  confirmation  of  the  court,  would  'make  the 
article  read  inconsistent  with  the  other  pro- 
visions of  the  statute  respecting  the  sale, 
and  with  the  power  of  the  guardian  In  re- 
spect to  his  authority  over  the  sale.  Article 
2677  says:  "After  a  sale  has  been  confirmed 
by  a  decree  of  the  court,  and  after  the  pur- 
chaser lias  complied  with  the  terms  of  the 
sale,  the  guardian  shall  execute  and  deliver 
to  the  purchaser  a  proper  conveyance  of  the 
property  purchased  by  him."  Article  2G79 
says:  "No  conveyance  of  real  estate  sold 
shall  be  executed  and  delivered  by  the  guard- 
ian to  the  purchaser  until  the  terms  of  sale 
have  been  complied  with  by  such  purchaser." 
The  language  of  these  articles  would  seem 
to  undertake  to  prescribe  the  time  when  the 
guardian  Is  clothed  with  the  authority  and 
power  to  legally  receive  the  consideration 
from  the  purchaser,  as  such  guardian,  for  and 
on  account  of  the  responsibility  of  the  estate 
of  the  ward,  which  was  after  the  confirmation 
of  the  report  of  sale  by  the  court.  Bearing 
in  mind  the  extent  of  the  legal  powers  of  the 
guardian  In  contracting  the  sale,  and  the  pre- 
scribed time  when,  in  the  exercise  of  the 
power  of  sale,  the  guardian  is  clothed  with 
legal  authority  to  receive  into  his  possession 
for  the  ward  and  as  his  estate  the  considera- 
tion of  the  sale,  then  the  purpose  and  mean- 
ing of  the  requirement  of  article  2673  is  clear 
and  In  perfect  harmony  with  the  entire  act. 
The  phrase  "complied  with  the  terms  of  sale," 
as  used  in  the  article,  in  relation  to  a  cash 
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sale,  conveys  the  Idea  that  the  consideration 
of  the  purchase  has  been  made  complete. 
A  sentence  arranged  to  read,  "the  purchaser 
has  compiled  with  the  terms  of  the  sale," 
would  slgni^  that  the  purchaser  had  paid 
over  the  consideration  passing  for  the  sale. 
"Compiled  with"  means  perfected  or  carried 
Into  effect,  completed.  2  Words  and  Phrases, 
p.  1370.  There  Is  no  statute  requiring  the 
purchaser  to  pay  over  the  money  before  the 
deed  Is  executed,  and  It  is  entirely  optional 
with  the  purchaser,  nnder  this  article,  to 
pay  over  the  money  before  that  time.  This 
article  so  has  In  mind  when  It  requires  the 
report  to  state  "whether  or  not"  it  has  been 
done  at  the  time  of  the  report  The  only 
object  and  purpose  that  the  report  could 
subserve  in  this  respect,  therefore.  Is  to  In- 
form the  court  of  what  was  done  by  the  pur- 
chaser in  this  respect.  The  court  would  be 
without  authority  to  treat  the  money  so  re- 
ported as  being  a  part  of  the  estate  or  as 
belonging  to  the  ward  after  rejection  of  the 
report  of  sale,  or  before  confirmation  of  the 
sale.  It  seems  plain  that  neither  the  ward 
nor  bis  estate  would  be  accountable  for  the 
money  so  deposited  by  Beaucbamp,  and  that 
this  article  could  not  be  properly  construed 
as  warranting  a  judgment  against  the  ward 
and  his  estate  for  the  $125  in  controversy. 
In  this  view,  the,  legal  remedy  of  Beaucbamp 
for  the  loss  of  the  money  in  controversy  was 
not  in  a  suit  against  the  estate  of  the  ward, 
which  was  In  no  wise  liable  for  the  $125  for 
which  judgment  was  obtained  in  this  case. 
The  ward's  estate  not  being  accountable  for 
the  money,  the  present  guardian.  Cope,  as 
guardian  of  the  estate,  would  have  no  concern 
with  the  payment.  Appellant  was  not  a  par- 
ty to  the  suit  against  the  estate,  and  he  could 
not  be  held  liable  In  this  case.  That  Beau- 
champ  sued  the  estate  and  recovered  judg- 
ment, and  Cope  as  guardian  paid  the  debt  out 
of  the  guardianship  property,  would  not  au- 
thorize a  recovery  against  the  appellant 
There  was  no  confusion  of  the  $125  with  the 
other  property  of  the  estate,  nor  was  there 
any  conversion  by  the  estate  of  the  $125  that 
would  authorize  Beaucbamp  to  sue  the  es- 
tate. In  fact,  the  $125  was  never  carried 
Into  the  estate  as  a  part  thereof.  If  Cope 
paid  the  judgment  as  to  the  $125,  the  estate 
being  without  legal  liability  therefor,  he  did 
so  at  his  peril  and  would  have  no  right  of 
subrogation  to  Beaucbamp,  but  would  be 
treated  and  regarded  as  having  voluntarily 
paid  the  debt  for  which  be  as  guardian  of 
the  estate  would  have  no  right  of  recovery 
against  the  appellant  By  this  opinion  above 
we  mean  to  rule  only  that  the  estate  in  this 
case  was  not  liable  for  the  judgment  render- 
ed, and  to  decide  no  other  question  in  this 
respect,  because  no  other  question  Is  here  now 
presented. 

That  the  $115  used  for  the  benefit  of  the 
minor  was  a  proper  charge  against  the  estate 
cannot  be  questioned,  because  it  went  direct- 
ly to  the  use  and  benefit  of  the  minor  and  for 


which  his  estate  was  liable;  but  the  prin- 
ciple of  law  that  would  apply  to  the  $115 
being  expended  for  his  benefit  would  not  be 
applicable  to  the  $125  in  controversy,  because 
the  latter  sum  never  passed  to  the  use  and 
benefit  of  the  ward  or  into  his  estate  for 
bis  use. 

We  are  of  the  opinion  that  the  appellant's 
contention  should  be  sustained;  and  the 
cause  is  therefore  reversed  and  here  ren- 
dered in  favor  of  the  appellant,  with  costs. 


NORTH  AMERICAN  ACCIDENT  INS.  CO. 

V.  FRAZER. 

(Court  of  Civil  Appeals  of  Texas.    June  18^ 

1906.    Rehearing  Denied  Oct  8,  190a) 

EviDBNCB— Agents— Binding  Eftect  of  Deo- 

LABATIONB. 

Declarations  by  the  local  soliciting  agent  of 
an  accident  insurance  company,  as  to  the  occu- 
pation of  insured  at  the  time  the  policy  was  ap- 
plied for,  that  bis  duties  as  specified  in  the  pol- 
icy "would  not  conUict  with  the  conditions  in 
the  policy,"  and  that  insured  "wanted  a  $5,000 
policy,  and  he  selected  it  for  him,"  cannot  be 
treated  as  admissions  binding  npon  the  com- 
pany, where  made  after  the  death  of  the  insur- 
ed, and  it  not  appearing  that  he  had  been  ex- 
pressly authorized  to  make  them,  or  that  in 
making  thpm  he  was  acting  witliin  the  scope  of 
his  authority. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  B>vidence.  {  930.] 

Error  from  District  Court  Panola  County ; 
Richard  B.  Levy,  Judge. 

Action  by  Mamie  Alice  Frazer  against  the 
North  American  Accident  Insurance  Company. 
Judgment  for  plaintifT,  and  defendant  brings 
error.    Reversed  and  remanded. 

Geo.  H.  Plowman,  for  plaintiff  in  error. 
Brooke  &  Woolworth,  J.  C.  Brooke,  and  Hogg, 
Gill  &  Jones,  for  defendant  In  error. 

WILLSON,  O.  J.  The  suit  was  brought  by 
defendant  in  error  as  the  beneficiary  named 
in  an  accident  insurance  policy  for  $5,000  is- 
sued by  plalntlfl"  In  error  to  Thomas  Jack- 
son Frazer,  defendant  in  error's  deceased 
husband,  during  his  lifetime.  At  a  time  when 
the  policy  was  in  force,  Frazer  was  accident- 
ally killed  by  the  falling  of  a  brick-making 
machine  from  a  wagon  on  which  be  was  mov- 
ing same  from  the  railway  depot  to  his  brick 
manufacturing  plant.  On  the  verdict  of  a 
jury  a  Judgment  was  rendered  against  plain- 
tiff in  error  in  favor  of  defendant  in  error 
for  the  sum  of  $5,000. 

Among  other  classifications  of  risks  Insured 
by  plaintiff  In  error  were  the  following :  "Class 
A.  Brick  manufacturer,  ofllce  duties  and  trav- 
eling only,  $5,000  death  benefit  Class  B.  Brick 
manufacturer,  superintending,  not  doing  man- 
ual labor,  $4,000  death  benefit  •  •  • 
Class  D.  Drayman,  truckman,  or  driver,  $2,- 
000  death  benefit  •  •  •  Class  X.  Includ- 
ing risks  not  otherwise  classified,  $1,000  death 
benefit"  In  his  application  for  the  insur- 
ance, made  through  one  Harrell,  plaintiff  in 
error's  soliciting  agent  at  Carthage.  Vrazer 
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tnaied  his  occnpatlon  and  Ita  dntlea  to  be: 
"Brick  mannfacturer,  office  datles  and  travel- 
ing only."  In  the  policy  Issued  to  him  he 
was  80  classed.  The  policy  and  documents  by 
reference  made  a  part  of  It,  among  many  oth- 
ers which  need  not  be  mentioned,  contained 
these  stipulations:  "The  above  risk  Is  classi- 
fied by  the  company  on  the  above  statement 
of  duties  as  Class  A.  The  word  'manufac- 
turer' Indicates  "proprietor,'  as  'box  manufac- 
turer.' The  owner  of  a  small  manufactory  is, 
however,  frequently  engaged  In  operating  ma- 
chinery of  various  kinds  or  la  personally  su- 
perintending the  work  done,  and  must  be  rat- 
ed accordingly.  The  term,  'office  duties  and 
traveling  only,'  is  meant  to  designate  the  oc- 
cupation of  persons  who  do  not  for  hire  or 
profit  perform  manual  labor  of  any  kind  or 
personally  superintend  manual  labor  of  any 
kind.  This  term  Is  also  used  in  stating  the 
occupation  of  the  proprietor  (or  member  of 
firm)  or  business  manager  of  any  concern  In 
merchandising,  manufacturing,  or  transport- 
ing, or  engaged  in  the  construction  of  public 
or  private  works  or  buildings,  whose  duties 
are  limited  to  office  duties  and  business  man- 
agement only,  and  do  not  Include  the  Inci- 
dental or  even  occasional  personal  supervision 
of  the  manufacturing  process  or  physical  op- 
eration of  such  concem&  A  policy  holder  in 
this  company  does  not  forfeit  his  Insurance  by 
doing  any  act  or  thing  pertaining  to  an  act, 
occupation,  or  exposure  classed  in  the  com- 
pany's manual  as  more  hazardous  than  that 
named  In  this  policy;  but,  in  the  event  that 
a  policy  holder  shall  be  fatally  or  nonfatnlly 
injured  while  in  such  more  hazardous  ex- 
posure, the  Indemnity  will  be  in  accordance 
with  the  hazard  of  the  act,  occupation,  or 
exposure  In  which  the  Insured  is  engaged  at 
the  time  of  such  accident.  If  the  Insured  is 
Injured  after  having  changed  his  occupation 
or  duties  to  one  classed  by  this  company  as 
more  hazardous  than  that  therein  stated,  or  is 
injured  while  doing  any  act  or  thing  pertain- 
ing to  any  more  hazardous  risk  or  occupation, 
the  company's  liability  shall  be  only  for  such 
proportion  of  the  prlnolpal  sum  or  other  in- 
demnity as  the  premium  paid  by  him  will  pur- 
chase at  the  manual  rate  fixed  by  the  company 
for  such  more  hazardous  risk  or  occupation." 
Kalntlfl  in  error  contended  that  Frazer 
was  not  engaged  as  a  brick  manufacturer, 
and  as  such  performing  "office  duties  and 
traveling  only"  at  the  time  he  was  killed, 
but,  instead,  was  engaged  In  a  more  hazard- 
ous occupation,  or,  if  not,  was  performing 
other  than  "office  duties  and  traveling  only" 
in  his  occupation  as  a  brick  manufacturer, 
and  that,  therefore,  if  defendant  in  error  was 
entitled  to  recover  at  all,  she  was  not  entitled 
to  recover  under  the  classification  given  in 
the  policy.  Defendant  in  error  contended 
that  Frazer  was  engaged  in  performing  du- 
ties pertaining  to  his  occupation  as  a  brick 
manufacturer,  and  that,  if  moving  the  brick- 
making  machine  was  not  Included  In  the  de- 
scription given  In  the  policy  of  his  duties  as 


a  brick  manufacturer,  plaintiff  in  error  nev- 
ertheless was  liable,  because  Its  agent,  at  the 
time  having  a  full  knowledge  of  Frazer's  oc- 
cupation and  its  duties,  solicited  and  received 
his  application  for  the  insurance,  and  classi- 
fied him  as  specified  in  the  application  and 
policy. 

After  instructing  the  Jury  If  they  found 
from  the  evidence  that  the  decedent  "when  In- 
jured bad  changed  his  occnpatlon  or  duties 
to  that  of  a  drayman  or  truckman,  or  a  brick 
manufacturer's  superintendent  not  doing  man- 
ual labor  or  driver,  and  that  the  act  or  thing 
done  or  performed  by  him,  as  such  (that  you 
may  find)  in  moving  a  brick  machine  on  a 
wagon  from  the  depot  to  his  plant,  pertained 
to  a  more  hazardous  risk  than  the  duties  of 
brick  mannfacturer,  office  duties  and  travel- 
ing only,"  to  return  a  verdict  for  defendant 
in  error  "for  such  amount  as  the  premium 
paid  by  said  Thomas  J.  Frazer  would  pur- 
chase at  the  manual  rate  fixed  by  defendant 
company  in  evidence  before  you  for  such  oc- 
cupation or  risk,"  the  court  further  Instructed 
the  Jury  as  follows:  "But  If  the  Jury  shall 
find  from  the  evidence  that  at  the  time  the 
written  application  of  Thomas  J.  Frazer  for 
insurance  policy  was  made  the  defendant's 
agent  Harrell,  soliciting  such  application  on 
which  the  policy  Issued,  had  full  knowledge 
of  the  character  of  business  being  done  by 
Thomas  J.  Frazer,  and  knew  the  duties  in- 
cident and  pertaining  to  the  business  being 
done  by  Thomas  J.  Frazer,  and  told  the  said 
Thomas  J.  Frazer  that  his  classification  nam- 
ed in  the  application  covered  the  business 
being  done  by  him,  and  the  said  Thomas  J. 
Frazer,  acting  on  such  information,  perform- 
ed the  work  he  was  doing  at  the  time  of  his 
Injury  as  work  In  and  about  bis  occupation  as 
a  brick  manufacturer,  then,  if  you  so  find, 
you  will  return  a  verdict  for  plaintiff  for  the 
full  amount  of  the  policy,  although  you  may 
find  he  changed  his  occupation  or  risk,  but, 
if  you  do  not  so  find  as  above  stated,  you  can- 
not find  for  the  full  amount  of  the  policy." 
The  complaint  made  by  plaintiff  In  error  that 
the  part  of  the  charge  last  quoted  was  with- 
out evidence  to  support  it  is,  we  think,  well 
founded.  It  is  true  that  defendant  In  error 
testified  that  after  ber  husband's  death,  when 
one  Rhodes,  representing  plaintiff  in  error, 
visited  her  for  the  purpose  of  effecting  a 
settlement  of  her  claim  based  on  the  policy, 
plaintiff  in  error's  agent  Harrell,  who  accom- 
panied said  Rhodes,  with  reference  to  her 
husband's  occupation  at  the  time  the  policy 
was  applied  for,  stated  that  her  husband's 
duties  as  specified  in  the  policy  "would  not 
conflict  with  the  conditions  in  the  policy." 
It  is  also  true  that  the  witness  Will  Frazer 
testified  that,  after  the  death  of  defendant  in 
error's  husband,  said  Harrell  stated  to  blm 
that  deceased  "wanted  a  $5,000  policy,  and  he 
selected  it  for  him,  and  remarked  that,  he  did 
not  think  it  would  conflict  with  bis  business, 
and  so  explained  to  him."  But  there  was  no 
pleading  to  support  such  testimony,  and  it 
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appears  that  same  was  objected  to  on  that 
ground,  and  on  the  further  ground,  among 
others,  that  Barren's  declarations  made  after 
the  accident  occurred  were  not  binding  on 
plaintiff  in  error,  and  It  appears  from  the 
trial  judge's  statement  allowing  the  bills  of 
exception  that  It  was  admitted  as  evidence 
because  Harrell  had  testified  that  he  did  not 
make  the  statementa  The  effect  of  the  testi- 
mony was  to  show,  not  that  Harrell  had 
made  the  statements,  but  that  he  bad  said 
that  be  had  made  them.  We  doubt  if  the 
fact  that  he  had  or  had  not  made  them  was 
material,  so  as  to  justify  the  admission  of  the 
testimony  even  for  the  purpose  of  impeaching 
bim.  But  it  Is,  we  think,  clear  that,  if  it 
should  be  said  that  the  testimony  properly 
was  admitted  for  that  purpose,  It  should  not 
have  been  treated  by  the  court  as  competent 
to  prove  the  estoppel  claimed  against  plain- 
tiff tn  error  in  favor  of  the  defendant  in  er- 
ror. There  was  no  evidence  showing  that  at 
the  time  the  declaration  was  made,  if  made  at 
all,  Harrell  in  making  it  was  acting  within 
the  scope  of  bis  authority  as  the  agent  of 
plaintiff  In  error.  The  only  evidence  as  to 
the  extent  of  his  authority  was  that  he  acted 
for  plaintiff  in  error  as  Its  local  soliciting 
agent.  The  rule  seems  to  be  that  "the  ad- 
missions of  an  agent,  not  made  at  the  time  of 
the  transaction  to  which  they  relate,  and  not 
specially  authorized  by  the  principal,  are  not 
competent  evidence  against  the  latter,  al- 
though the  relation  of  principal  and  agent 
still  exists."  1  A.  &  E.  Ency.  Law  (2d  Ed.) 
p.  695 ;  1  Green  Ev.  (16th  Ed.)  H  184c,  184d ; 
Laughlln  v.  Fidelity  Mut.  Life  Asa'n,  8  Tex. 
Civ.  App.  448,  28  S.  W.  411 ;  Railway  Co.  v. 
Sherwood,  84  Tex.  125,  19  S.  W.  455,  17  L.  R. 
A.  643 ;  Gaines  v.  Perry  (Tex.  Civ.  App.)  102 
S.  W.  766;  Lake  Como  Co.  v.  Coughlln,  9 
rex.  Civ.  App.  340,  29  S.  W.  185 ;  Railway  Co. 
V.  Ragsdale,  67  Tex.  24,  2  S.  W.  515 ;  Roberts 
V.  Burke,  Litt.  Sel.  Cas.  (Ky.)  411, 12  Am.  Dec. 
825.  In  Laughlln  v.  Fidelity  Mut  Life  Ass'n, 
supra,  in  disposing  of  a  complaint  based  on 
the  action  of  the  trial  court  In  refusing  to 
permit  the  plaintiff  to  prove  by  the  company's 
local  agent  whether  or  not  he  had  admitted 
just  before  Laughlln's  death  that  the  policy 
sued  upon  was  valid,  the  court  by  Finley,  J., 
said:  "It  is  sufficient  to  say  the  insurance 
company  would  be  affected  In  no  way  by  the 
admissions  of  the  local  agent  as  to  the  liabil- 
ity of  the  company  made  after  the  death  of 
the  assured.  The  evidence  was  not  admis- 
sible." It  appearing  that  the  declarations 
In  question,  If  made,  were  made  by  Harrell 
after  Frazer's  death,  when  the  rights  of  the 
parties  under  the  contract  had  become  fixed, 
and  there  being  no  evidence  that  Harrell  had 
beeb  expressly  authorized  by  plaintiff  in  er- 
ror to  make  them,  or  that  In  making  them 
he  was  acting  within  the  scope  of  his  author- 
ity as  its  agent,  the  declarations  could  not  be 
treated  as  admissions  binding  upon  or  In  any 
way  affecting  plaintiff  in  error.  It  follows 
that  the  cba/te  of  the  court  In  the  particular 


specified  was  erroneous,  and  that,  because  It 
was,  the  judgment  must  be  reversed. 

The  assignments  of  error  not  directed  to 
the  matters  we  have  discussed  are,  we  think, 
without  merit,  and  they  are  overruled. 

The  judgment  of  the  trial  court  is  reversed, 
and  the  cause  la  remanded  for  a  new  trial. 


McGOVERN  et  al.  v.  TALIAFEJRRO. 

(Court  of  Civil  Appeals  of  Texas.     June  18, 

1908.     Rehearing  Denied  Oct.  8,   190S.) 

1.  Homestead— Saie—Pboceeds—Othkb  Laitd 
— exeuptton. 

A  debtor  owned  a  house  and  lot  in  which 
he  conducted  a  saloon ;  he  living  on  other  rent- 
ed property.  He  sold  the  saloon  business  and 
the  bouse  and  lot  for  !pi,800,  $400  of  which  was 
paid  by  a  conveyance  to  the  debtor  of  the  tract 
in  conti-oversy,  which  the  debtor  said  was  to  be 
used  as  a  homestead,  though  be  never  prior  to 
the  levy  of  an  attachment  thereon  occupied  it, 
or  did  any  act  indicating  such  intention.  Held, 
that  such  land  was  not  exempt  under  Const,  art. 
16,  i  51  (Savies*  Ann.  Civ.  St  1897,  art  2396), 
exempting  the  proceeds  of  a  homestead  for  six 
months  for  reinvestment  in  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  S  109.] 

2.  Same— BuanEK  of  Pboof. 

Where  land  conveyed  to  a  debtor  as  part 
consideration  for  a  business  homestead  and  sa- 
loon business  conducted  therein  was  conveyed  by 
the  debtor  after  attachment  the  burden  wag  on 
the  debtor's  grantee  to  show  that  tlie  land  was 
exempt  as  purchased  with  the  proceeds  of  a. 
homestead  at  the  time  the  attaclunent  was  levied. 
[Ed-  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  i  397.J 

Appeal  from  District  Court,  Hardin  Coun- 
ty;  L.  B.  Hightower,  Judge. 

Trespass  to  try  title  by  W.  O.  Taliaferro 
against  Sam  McOovem  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Jno.  L.  Little,  for  appellants.  Dies,  Single- 
ton &  Dies,  for  appellee. 

WILLSON,  O.  J.  Tbe  suit  was  brought 
by  Taliaferro  against  Sam  McGovem,  Mrs. 
Irene  McGovem,  H.  A.  Hooks,  T.  R.  Ogden, 
and  Teague  Wright  to  try  tbe  title  to  35 
acres  of  land  In  Hardin  county.  Tbe  petition 
was  Id  the  statutory  form.  As  warrantors 
of  tbe  title  to  the  land,  W.  M.  Crow  and  bis 
wife,  M.  B.  Crow,  at  the  Instance  of  Hooks 
and  Ogden,  were  made  parties  defendant. 
The  defendants  all  answered  by  a  plea  of 
not  guilty,  except  Mrs.  Crow  and  Wright  who 
made  default  The  trial  was  before  the 
court  without  a  jury,  and  resulted  In  a  Judg- 
ment In  Taliaferro's  favor  against  all  the 
defendants  for  the  land,  and  id  favor  of 
Hooks  and  Ogden  against  Crow  and  his 
wife  on  the  covenant  in  their  deed  to  said 
Hooks  and  Ogden  warranting  tbe  title.  All 
the  defendants  joined  In  tbe  appeal  taken 
from  the  judgment 

As  found  by  the  trial  court  the  facts  were 
as  follows: 

"(1)  Both  parties  claim  the  land  in  con- 
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troversy  under  W.  M.  Crow  as  common 
aonrce. 

"(2)  The  Brown-Forman  Comijany  sned  W. 
M.  Crow  In  the  county  court  of  Hardin  coun- 
ty, and  caused  an  attachment  to  lasue  In  said 
snJt  on  the  29th  day  of  September,  1904, 
which  was  duly  levied  on  said  day  on  said 
land.  Judgment  was  rendered  in  said  suit 
in  fayor  of  plaintiff  and  against  said  Crow 
for  .$207.25  on  May  27,  1905,  In  which  said 
attachment  levy  and  lien  was  duly  described 
and  noted.  Execution  was  Issued  on  June 
24,  1905,  and  levied  on  said  land  on  June  26, 
1905,  and  it  was  duly  sold  by  the  sheriff  of 
Hardin  county  on  the  flrst  Tuesday  of  Au- 
gust, 1905,  to  W.  G.  Taliaferro  and  a  valid 
deed  was  made  to  him. 

"(3)  The  land  consisted  of  85  acres,  was 
situated  about  a  mile  from  Kountze,  was 
under  fence,  had  a  house,  a  well,  and  some 
fruit  trees  on  it  There  was  no  evidence 
that  it  bad  ever  been  occupied  by  Crow  as  a 
homestead,  and  the  above  improvements  were 
not  put  there  by  Crow,  but  were  there  before 
Crow  bought  the  premises. 

"(4)  Crow  and  wife  conveyed  the  land  on 
January  9,  1905,  after  levy  of  attachment,  to 
defendants  Hooks  and  Ogden  for  a  considera- 
tion recited  in  deed  of  |500. 

"(19  About  five  years  before  the  trial  of 

this  case,  on  the  day  of  April,  1907, 

W.  M.  Grow,  who  was  married  and  had  a 
wife  and  children,  sold  bis  homestead  in 
Kountze,  Hardin  county,  Tex.,  and  about  a 
year  thereafter  he  Invested  the  proceeds  in 
a  saloon  business  at  Saratoga,  in  said  coun- 
ts, and  in  the  house  (and  lot)  which  he  oc- 
cupied as  a  place  of  business  and  In  which 
he  conducted  his  saloon.  He  continued'  in 
business  about  a  year,  and  sold  to  Fuller 
&  Salter.  The  house  and  lot  was  the  only 
real  property  he  owned  at  the  time.  His 
family  lived  in  a  rented  bouse  at  Saratoga 
during  the  time,  and  did  not  occupy  the 
house  owned  by  him,  or  any  part  of  same 
at  any  time. 

"(6)  On  26th  day  of  June,  1905,  Crow  sold 
out  his  saloon  business  and  conveyed  this 
house  and  lot  to  Fuller  &  Salter  for  a  con- 
sideration of  $1,800,  $400  of  which  was  paid 
in  the  land  sued  for,  which  was  conveyed  to 
him  by  Fuller  on  that  date.  Crow  and  Ful- 
ler at  the  time  of  the  trade  went  upon  the 
land  together,  and  Crow  selected  a  right  of 
way  for  a  road  around  the  premises,  and 
stated  to  Fuller  that  he  was  buying  the  prop- 
erty to  be  used  as  his  homestead.  Nothing 
else  was  done  by  him  at  the  time. 

"(7)  Crow  did  not  go  Into  possession  of  the 
land  or  occupy  the  same  as  a  homestead,  but 
continued  to  live  at  Saratoga  and  to  fill  the 
office  of  Justice  of  the  peace  of  the  precinct 
in  which  Saratoga  Is  situated,  and  on  the 
day  he  acquired  title  to  the  land  from  Ful- 
ler he  authorized  D.  F.  Singleton  to  sell  it 
for  $500,  and  requested  him  to  find  a  pur- 
chaser for  it. 

"(8)  Crow  did  not  at  the  time  of  the  levy 


of  attachment  on  said  land  or  afterwards  In- 
tend to  occupy  and  use  said  land  as  his  home- 
stead, and  did  no  act  or  acts  at  any  time  des- 
ignating it  as  such." 

We  think  the  evidence  in  the  record  suffl- 
cient  to  support  the  court's  findings  as  to  the 
facts,  including  his  finding  that  "Crow  did 
not,  at  the  time  of  the  levy  of  the  attachment 
on  said  land  or  afterwards,  intend  to  occupy 
and  use  said  land  as  his  homestead,  and  did 
no  act  or  acts  at  any  time  designating  it  as 
such."  The  judgment,  therefore,  should  be 
affirmed,  unless  the  court  erred  in  his  conclu- 
sion of  law  that  "the  land  sued  for  was  not 
the  homestead  of  W.  M.  Crow,  and  he  had  no 
homestead  right  in  same,  and,  the  attach- 
ment by  Brown-Forman  Company  having 
been  levied  and  the  lien  of  same  fixed  upon 
the  land  prior  to  the  conveyance  by  Crow  to 
the  defendants  Hooks  and  Ogden,  the  plain- 
tiff acquired  the  title  to  same  by  his  pur- 
chase of  execution  sale  and  the  deed  made  to 
him  by  the  sheriff."  The  land  never  having 
been  used  by  Crow  as  his  homestead,  and  he 
not  having  an  intention  at  the  time  the  writ 
of  attachment  was  levied  ever  to  so  use  It, 
the  conclusion  reached  by  the  trial  court  as 
to  the  law  was  correct,  unless  the  bouse  and 
lot  sold  to  Fuller  &  Salter  on  August  23, 
1904,  as  shown  by  the  evidence  (Instead  of 
June  6,  1905,  as  found  by  the  court),  should 
be  treated  as  Crow's  homestead,  and  the  pro- 
ceeds thereof  as  exempt  to  him  for  a  period 
of  six  mouths  from  the  date  of  such  sale 
within  the  meaning  of  the  Constitution. 
Const  art  16,  {  51;  Sayles'  Ann.  Civ.  St 
1897,  art  2396.  On  the  evidence  In  the  rec- 
ord, we  think  it  should  be  held  that  the 
house  and  lot  sold  to  Fuller  &  Salter  at  the 
time  same  were  sold  constituted  Crow's  busi- 
ness homestead.  So  the  question  remaining 
is:  "Was  the  land  In  controversy  the  "pro- 
ceeds' of  a  voluntary  sale  by  Crow  of  said 
house  and  lot?"  The  judgment  of  the  trial 
court  should,  we  think,  be  regarded  as  In- 
cluding a  finding  that  the  land  was  not  such 
"proceeds,"  and,  unless  the  record  shows  the 
contrary  to  be  the  truth,  we  further  think 
the  Judgment  should  be  sustained.  The  evi- 
dence, so  far  as  material  to  the  question  we 
are  discussing,  was  that  Crow  sold  the  house 
and  lot  and  the  saloon  business  to  Fuller  & 
Salter  for  $1,800,  which  was  paid  partly  with 
money,  partly  with  notes,  and  the  remainder 
by  a  conveyance  to  him  of  the  land  In  con- 
troversy at  a  valuation  of  $400.  The  record 
does  not  show  at  what  sum  the  house  and 
lot  alone,  nor  at  what  sum  the  saloon  busi- 
ness alone,  were  valued.  The  proceeds  of  the 
sale  of  the  saloon  business  were  not  exempt 
to  Crow.  They  were  not  in  any  way  shown 
by  the  record  separated  from  the  proceeds 
of  the  house  and  lot.  They  therefore  must 
have  constituted  a  part  of  the  consideration 
for  the  conveyance  to  Crow  of  the  land  in 
controversy.  Hence  it  can  with  no  better 
reason  be  said  that  the  land  in  controversy 
was  paid  for  with  or  exchanged  for  the  house 
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and  lot  than  It  can  be  said  tbat  It  was  paid 
for  witb  or  exchanged  for  the  saloon  busi- 
ness. In  this  state  of  the  evidence,  the  bur- 
den being  on  appellants  to  show  that  the 
land  was  exempt  to  Crow  at  the  time  the  at- 
tachment was  levied,  we  think  it  cannot  be 
said  that  the  Judgment  rendered  by  the  trial 
court  Is  erroneous. 
It  therefore  is  afBrmed. 


INTERNATIONAL  WATER  CO.  v.  CITY  OF 

EL  PASO. 

(Court  of  Civil  Appeals  of  Tezaa.     Jane  13, 

190a     Rehearing  Denied  Oct  14,  1908.) 

1.  Mandaicub—Pboceedinob— Pasties. 

Where  a  city  contracted  with  a  person  In 
terms  of  a  franchise  to  supply  the  city  and  its 
inhabitants  with  water,  the  city,  and  not  an  in- 
habitant, was  the  proper  party  to  maintain  man- 
damus to  compel  performance  of  the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  {  288.] 

2.  Same— Adequacy  of  Othkb  Rembdt. 

The  legal  remedy  which  will  bar  interfer- 
ance  by  mandamus  must  not  only  be  adequate, 
but  it  must  be  specific  and  appropriate  to  the 
particular  circumstances  of  the  case,  and  must 
afford  relief  on  the  subject-matter  of  the  contro- 
versy. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  |g  8-34.] 

3.  Save. 

Where  a  contract  between  a  city  and  a  per- 
son bound  the  latter  to  construct  and  maintain 
a  waterworks  system  to  supply  water  to  the 
city  and  its  inhabitants  and  to  pay  the  cost  of 
making  necessary  connections  with  customers, 
the  city,  on  the  refusal  of  the  person  to  con- 
struct necessary  connections,  might  maintain 
mandamus  to  compel  performance;  the  remedy 
of  comi>elling  reimbursement,  on  the  city  making 
such  connections,  being  Inadequate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  83,  Mandamus,  §§  8-34.] 

4.  Watebs  and  Wateb  Coubses  —  Wateb- 
wobks— constbuction  op  necessabr  con- 
nections—obligations. 

Primarily  the  duty  of  a  company  bound  to 
furnish  water  to  property  owners  on  streets  con- 
taining mains  carried  with  it  the  duty  to  per- 
form Lbe  work  necessary  to  enable  the  company 
to  furnish  the  owners  with  water,  and  the  com- 
pany could  only  be  relieved  from  the  obligation 
to  construct,  at  its  own  cost,  the  necessary  con- 
nections by  some  provision  in  the  franchise  or 
contract  which  unmistakably,  or  by  fair  impli- 
cation, so  operated. 

5.  Sake. 

A  contract  between  a  city  and  a  company 
possessing  a  franchise  to  supply  the  city  and  its 
inhabitants  with  water  provided  that  it  should 
furnish  water  to  consumers  having  pipe  connec- 
tions at  not  to  exceed  a  specified  price.  The 
contract  was  silent  as  to  who  should  pay  for 
such  connections,  and  did  not  grant  to  the  con- 
sumer the  rifiht  to  enter  on  and  excavate  the 
street  for  such  connections,  but  that  right  was 
given  solely  to  the  company.  Held,  that  the 
company  was  bound  to  construct,  at  its  own 
cost,  the  necessary  connections  to  supply  con- 
sumers with  water. 

6.  Same. 

A  judgment  requiring  a  company  possessing 
a  franchise  to  supply  a  city  and  its  inhabitants 
with  water,  to  lay  pii>es  from  the  main  in  the 
street  to  the  property  line  on  streets  where  it 
has  mains,  is  not  objectionable  as  requiring  the 
company  to  run  and  install  connecting  pipes  for 


every  inhabitant,  regardless  of  the  distance  from 
the  mains  to  the  property  of  the  inhabitant. 

7.  Mandamus— Public  Sebvicb. 

Where  a  company,  possessing  a  franchise 
to  supply  a  city  and  its  inhabitants  with  water, 
repudiated  the  duty  of  constructing,  at  its  own 
cost,  the  necessary  connections  to  supply  con- 
sumers with  water,  the  city  was  not  required  to 
apply  for  necessary  connections  in  each  individ- 
ual case  as  it  arose,  but  might  mandamus  the 
company  to  compel  performance  of  its  duty  to 
the  inhabitants  generally. 

8.  Same. 

WHiere  a  company,  possessing  a  franchise  to 
supply  a  city  and  its  inhabitants  witb  water, 
was  required  to  construct,  at  its  own  cost,  the 
necessary  connections,  contracts  witb  the  inhab- 
itants constructing  the  connections  at  their  own 
cost  under  an  agreement  to  defray  the  cost  of 
maintaining  the  pipes  for  a  year  were  not  bind- 
ing, and  did  not  deprive  the  city  of  the  right  to 
obtain  a  judgment  in  mandamus,  ordering  the 
company  to  maintain,  at  its  own  expense,  all 
connecting  pipes. 

9.  Same. 

'  Where  a  company,  possessing  a  franchise  to 
supply  a  city  and  its  inhabitants  with  water, 
refused  to  construct,  at  its  cost,  a  connecting 
pipe  to  supply  a  consumer  with  water,  the  city 
was  the  proper  party  to  ask  for  mandamus  to 
compel  the  company  to  perform. its  duty,  not 
only  in  the  interest  of  such  consumer,  but  ia 
the  Interest  of  other  inhabitants  as  well. 

10.  Constitutional   Law— Due   Pbocess   o» 
Law. 

Wliere  a  company,  possessing  a  franchise 
to  supply  a  city  and  its  inhabitants  with  wa- 
ter, was  required  to  construct,  at  its  own  cost, 
necessary  connections  to  supply  consumers  with 
water,  a  judgment  in  mandamus  by  the  city  to 
compel  the  company  to  construct  necessary 
pipes  from  its  mains  in  the  streets  to  the  prop- 
erty line  on  the  streets,  was  not  objectionable, 
as  the  taking  of  its  property  without  due  process 
of  law. 

11.  Watebs  and  Wateb  Coubses  —  Wateb- 
wobks— Obligations  of  Wateb  Compant. 

Where  the  mayor  of  a  city,  while  the 
council  was  in  session,  informed  the  attorneys 
of  a  water  company,  possessing  a  franchise  to 
supply  the  city  and  its  inhabitants  with  water 
requiring  it  to  construct  at  its  cost  the  neces- 
sary connections  to  supply  water  to  consumers, 
thnt  the  company  should  thereafter  prepare  a 
bill  to  each  applicant  for  water  connections,  but 
the  council  took  no  vote  on  the  matter,  there 
was  no  legislative  act  of  the  council,  and  the 
company  could  not  justify  its  refusal  to  con- 
struct the  necessary  connections  on  the  ground 
that  the  council  permitted  it  to  charge  for  the 
actnal  cost  of  sudi  connections. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; James  R.  Harper,  Judge. 

Action  by  the  city  of  El  Paso  against  the 
International  Water  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeala  Af- 
firmed. 

Gregory,  Batts  &  Brooks  and  Tumey  tt 
Burges,  for  appellant  Coldwell  &  Sweeney 
and  Denman,  Franklin  &  McGown,  for  ap- 
pellee. 

JAMES,  C.  J.  The  petition  of  the  city  of 
El  Paso  alleged  In  substance,  omitting  allega- 
tions upon  which  no  controversy  arises: 
That  by  ordinance  of  date  November  3,  1902, 
the  city  of  El  Paso  granted  to  W.  J.  Davis 
and  his  assigns  the  right,  power,  privilege, 
and  franchise  to  construct,  operate,  and  main- 
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tain  In  said  city  a  waterworks  system,  for 
tbe  purpose  of  supplying  said  city  and  its  in- 
habitants and  consumers  of  water  therein 
with  Mesa  water,  a  copy  of  said  ordinance 
being  attached  to  the  pleading.  That  on  the 
same  day  Davis  accepted  said  franchise,  and 
entered  into  o  contract  with  the  city,  where- 
in, for  himself  and  bis  assigns,  he  agreed  to 
do  and  perform  all  the  things  required  of 
him  and  of  bis  assigns  by  tbe  terms  of  said 
ordinance,  a  copy  of  which  contract  was  also 
attached.  That  by  the  terms  of  said  ordi- 
nance said  Davis  and  assigns  were  and  are 
bound  to  furnish  water  to  the  city  of  'El 
Paso,  and  to  all  inhabitants  and  to  all  con- 
sumers in  said  city,  at  the  price  and  charge 
in  said  ordinance  stated,  which  price  and 
charge  was  and  Is  based  upon  the  amount 
of  water  consumed,  and  not  npon  the  cost 
to  said  Davis  and  his  assigns  of  connecting 
tbe  consumers'  premises  with  tbe  system  and 
mains.  That  prior  to  January  1,  1905,  the 
said  franchise  granted  to  Davis  was  assigned 
to  the  defendant,  tbe  International  Water 
Company,  and  it  assumed  all  the  obligations 
and  duties  imposed  on  said  Davis.  That  pri- 
or to  October  4,  1907,  the  defendant  con- 
structed and  operated,  and  has  continued  to 
operate.  In  said  city  a  waterworks  system, 
but  on  said  date,  and  ever  since,  it  bas  failed 
and  refused  to  furnish  the  said  city  and  its 
inhabitants  and  consumers  water  at  tbe  price 
and  charge  stated  in  said  ordinance  and  con- 
tract. That  It  is  the  duty  of  defendant,  at 
its  own  cost  and  expense,  wherever  It  has  a 
water  main  in  any  street,  in  front  of  the 
premises  of  any  Inhabitant  of  said  city,  or 
of  a  person  owning  real  estate  in  said  city, 
where  such  inhabitant  or  owner  desires  to 
become  a  consumer  of  water,  to  lay  a  con- 
necting or  supply  pipe  from  its  said  main  to 
the  premises  of  said  Inhabitant  or  owner 
who  desires  to  become  a  consumer  of  water. 
That  the  water  mains  of  defendant  are  al- 
most invariably  laid  along  the  center  of  the 
streets  of  the  city,  and  such  connecting  pipes 
from  its  mains  to  the  premises  of  the  Inhabi- 
tant or  owner  will  be  entirely  laid  in  the  pub- 
lic street  That  defendant  bas  the  rlgbt  to 
lay  and  repair  such  pipes  In  the  streets  from 
Its  mains  to  private  premises,  but  the  In- 
habitants and  owners  of  premises  In  the  city 
have  no  right  to  lay  or  repair  such  pipes  in 
the  streets.  That  defendant  wrongfully  re- 
fuses to  lay  such  connecting  pipes  unless  the 
Inhabitants  or  property  owners  will  pay  tbe 
expense  thereof,  and  wrongfully  refuses  to 
maintain  said  pipes  in  good  order  for  more 
than  a  year  after  they  are  laid.  That,  par- 
ticularly on  October  4, 1907,  defendant  wrong- 
fully refused,  though  duly  requested  to  do 
80,  and  though  it  had  a  water  main  on  the 
street  In  front  thereof,  to  lay  a  connecting 
pipe  from  said  main  to  the  premises  of  J. 
Hlse  Myers  (describing  two  lots),  though  the 
said  Myers  was  then  and  there  an  inhabitant 
of  said  city,  and  desired  to  become  a  con- 
sumer of  water  upon  said  premises,  and  de- 
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fendant  still  refuses  to  lay  said  connecting 
pipe,  unless  Myers  would  defray  tbe  cost 
thereof.  That  the  various  refusals  herein 
mentioned  are  an  unlawful  attempt  on  Its 
part  to  make  the  inhabitants  and  consumers 
of  water  pay  a  greater  price  and  charge  for 
water  than  is  allowed  by  said  franchise  and 
contract.  That  by  such  refusal  the  danger 
of  Are  Is  greatly  Increased,  and  water  closets 
cannot  be  connected  with  the  city  sewer,  to 
the  great  danger  of  the  public  health,  and, 
by  failure  to  repair  connecting  pipes,  the 
streets  are  rendered  dangerous  and  unservice- 
able as  thoroughfares,  all  in  flagrant  viola- 
tion of  the  duties  and  obligations  of  defend- 
ant under  its  franchise.  That  defendant  Is  a 
public  service  corporation,  having  a  monop- 
oly of  the  water  supply  In  said  city,  and  It 
Is  Its  duty,  at  its  own  cost  and  expense,  to 
lay  connecting  pipes  from  its  mains  to  the 
.premises  of  consumers.  That  great  and  ir- 
reparable injury  has  been  and  Is  Inflicted  up- 
on the  city  and  its  Inhabitants  by  reason  of 
the  premises,  for  which  it  has  no  adequate 
remedy  except  by  mandamus,  which  is  pray- 
ed to  compel  defendant,  at  its  own  cost, 
wherever  it  has  a  water  main  in  the  street 
in  front  of  the  premises  of  an  Inhabitant  or 
owner  of  property  in  tbe  city,  and  such  in- 
habitant or  owner  desires  to  become  a  con- 
sumer of  water,  to  lay  and  maintain  across 
the  street,  in  good  repair,  a  connecting  pipe 
from  the  main  to  said  premises,  and  to  sup- 
ply said  person  with  Mesa  water  at  the  price 
and  charge  allowed  and  provided  for  by  Its 
franchise  from  and  contract  with  tbe  city, 
and  that  upon  final  trial  the  mandamus  be 
made  perpetual. 

From  defendant's  brief  we  state  its  plead- 
ings, substantially  as  follows:  Besides  gen- 
eral demurrer  and  denial,  it  pleaded  several 
special  exceptions  to  the  petition,  based  up- 
on tbe  following  grounds:  A  special  excep- 
tion-that  defendant  Is  not  obligated  by  law 
to  supply  water  to  the  city  or  its  inhabitants 
for  any  purpose  or  price.  Another  special 
exception,  No.  4,  Is  that  the  petition  shows 
that  plaintiff  Is  not  entitled  to  tbe  writ  of 
mandamus;  and,  if  entitled  to  any  relief,  it 
consists  in  paying,  or  causing  to  be  paid, 
the  cost  of  connecting  the  premises  of  Myers 
with  the  main,  and  recovering  from  defend- 
ant tbe  cost,  if  such  cost  should  be  borne  by 
the  defendant.  Special  exception  No.  5,  upon 
the  ground  that,  if  there  was  any  inconveni- 
ence to  the  city  or  its  citizens,  it  could  be 
prevented  by  the  expenditure  of  a  small  sum 
of  money,  and  If  defendant  was  liable  there- 
for, tbe  same  could  be  compensated  through 
an  action  for  damages.  Special  exception  No. 
7  Is  that  tbe  petition  as  a  whole  showed  no 
grounds  for  mandamus,  and  did  not  show 
that  plaintiff  did  not  have  an  adequate  reme- 
dy at  law,  other  than  such  writ,  which  would 
not  meet  all  tbe  matters  and  things  demand- 
ed by  plaintiff.  Special  exception '  No.  8  is 
that  said  ordinance  and  contract  show  the 
rates  fixed  and  to  be  charged  by  defendant 
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were  only  for  the  benefit  of  tbose  persons 
baring  pipe  connections  wltb  the  mains  of 
tbe  defendant,  and  the  petition  does  not 
show  that  Myers,  or  any  other  applicant  for 
water,  wants  the  benefit  of  snid  fixed  rates 
to  persons  having  said  connection,  or  de- 
mands connections  independent  of  said  fixed 
rates,  and  said  petition  is  therefore  vague, 
indefinite,  and  uncertain. 

For  special  answer  the  defendant  alleged 
that  it  was  the  duty  of  all  persons  desiring 
water  to  make  the  necessary  connections 
wltb  the  mains  at  their  cost ;  that  tbe  rate 
charged  was  lower  than  would  have  been  if 
defendant  had  to  make  sucb  connection  at 
its  own  expense.  That  under  said  ordinance 
and  contract  defendant  never  Intended,  and 
does  not  now  Intend,  to  supply  consumers, 
not  having  their  own  pipe  connections  wltb 
tbe  mains,  at  tbe  price  fixed  by  said  ordi- 
nance and  contract.  That  tbe  custom  and 
practice  of  defendant  is,  and  has  always 
been,  to  furnish  sucb  connections  at  actual 
cost  to  persons  desiring  them,  and  after  so 
made,  the  same  are  tbe  property  of  the  con- 
sumer, which  custom  and  practice  existed 
prior  to  the  granting  of  the  amended  fran- 
chise, granted  in  August  26,  1907.  That  this 
was  known  to  be  the  rule  and  custom  by  the 
city  council  at  the  time  the  amended  fran- 
chise was  granted,  and  the  rates'  for  water 
fixed  thereby.  That  the  rate  fixed  thereby 
was  the  very  lowest  that  could  possibly  be 
maintained  for  supplying  water.  'That  It 
was  In  view  of  this  practice  that  sucb  rates 
were  agreed  on ;  and  to  compel  defendant  to 
furnish  water  at  said  rates  and  at  tbe  same 
time  to  assume  the  burden  of  paying  for  tbe 
connections,  would  make  It  impossible  for  de- 
fendant to  operate  Its  business  without  con- 
stant and  continuing  loss.  That  no  such 
thing  was  in  contemplation  of  either  party  to 
tbe  franchise  and  contract,  and  that  such  re- 
quirement would  amount  to  confiscation,  and 
taking  of  property  without  due  process  of 
law,  and  an  impairing  of  the  obligations  of 
the  contract.  Also  that,  long  prior  to  tbe 
granting  of  tbe  original  franchise  to  Davis, 
it  was  tbe  custom  in  El  Paso,  and  elsewhere 
in  the  southwestern  country  and  throughout 
the  United  States,  for  water  companies  to 
make  a  reasonable  charge  for  all  pipe  con- 
nections between  mains  and  property  lines, 
which  custom  was  well  known  to  the  city  of 
El  Paso,  Its  mayor,  and  council  when  they 
granted  the  original  franchise  in  1902,  and 
since  granting  same  up  to  the  granting  of  the 
amended  franchise  in  August  1907,  and  that 
said  amendment,  as  well  as  the  original  fran- 
chise, contained  this  provision:  "That  the 
said  International  Water  Company,  and  its 
assigns  sball  furnish  Mesa  water  to  all  con- 
sumers at  tbe  price  and  charge  herein  set 
forth  as  follows,  to  wit:  Not  to  exceed  the 
sum  of  twenty  cents  per  thousand  gallons  for 
all  purposes  other  than  tbose  herein,  and  in 
the  original  franchise  to  W.  J.  Davis,  enum- 
erated, provided  a  minimum  charge  of  nine- 


ty cents  per  month  may  be  made  to  all  con- 
sumers of  water  having  pli>e  connections 
wltb  the  mains  belonging  to  tbe  said  Interna- 
tional Water  Company  and  its  assigns." 

The  court  overruled  all  the  demurrers, 
and  upon  a  trial  entered  Judgment  for  tbe 
city,  granting  tbe  writ  of  mandamus.  In  sub- 
stance requiring  defendant  to  lay  and  main- 
tain, at  Its  own  cost  and  expense,  a  connect- 
ing or  service  pipe  from  its  mains  to  tbe 
premises  of  any  and  every  Inhabitant  of  tbe 
city  of  El  Paso,  and  to  tbose  of  any  and  ev- 
ery person  owning  property  therein,  when 
sucb  inhabitant  or  owner  desires  to  become  a 
consumer  of  water  to  be  furnished  by  de- 
fendant, and  when  there  is  no  such  pipe 
already  in  existence;  said  connecting  pipe 
to  be  made  and  maintained  when  it  has  a 
main  in  the  street,  alley,  or  public  ground  in 
front  of  the  premises  of  such  Inhabitant  or 
owner,  and  shall  extend  from  sucb  main  to 
the  line  dividing  bis  premises  from  tbe  street, 
alley  or  public  ground.  "But  nothing  in  this 
judgment  contained  sball  require  said  defend- 
ant to  lay  or  to  maintain  any  such  service 
or  connection  pipe  in  any  place  that  Is  not  a 
part  of  the  public  streets,  alleys,  grounds,  or 
squares  of  the  city  of  El  Paso.  Also  nothing 
herein  contained  shall  require  said  defendant 
to  lay  or  maintain  sucb  connecting  or  serv- 
ice pipe  beyond  its  franchise  limits."  Tbe 
Judgment  orders  defendant  to  maintain  at 
its  own  expense  all  such  connecting  pipes 
of  the  nature,  and  in  the  places  aforesaid, 
which  it  now  uses  to  supply  consumers. 
And  finally  the  Judgment  decrees  particu- 
larly that  defendant  Is  to  lay  and  maintain, 
at  its  own  cost  and  expense,  a  connecting  or 
service  pipe  from  its  main  in  front  of  My- 
ers' premises  to  the  line  dividing  said  prem- 
ises from  tbe  street  That  nothing  in  this 
Judgment  sball  bind  defendant  to  maintain 
any  service  or  connecting  pipe,  after  the 
person  occupying  tbe  premises  supplied  there- 
by ceases  to  be  a  consumer,  or  to  lay  any  ad- 
ditional pipe  to  said  premises  of  Myers,  if 
the  said  connection  has  already  been  made. 

Appellant's  first  assignment  of  error  is  pre- 
sented as  a  proposition,  but  it  embodies  va- 
rious propositions.  However,  what  appellant 
contends  for  under  it  is  found  in  a  separate 
proposition,  as  follows:  "Appellee's  petition 
nowhere  stated  any  facts  authorizing  the  city 
of  El  Paso  in  Its  corporate  capacity  to  insti- 
tute and  maintain  any  suit  or  action  for  the 
use  and  benefit  of  either  J.  Hise  Myers  or  any 
other  person,  known  or  unknown,  nor  could 
said  petition  have  been  so  framed  as  to 
state  a  cause  of  action  in  behalf  of  said  J. 
Hise  Myers,  or  any  other  person,  growing  out 
of  tbe  facts  alleged,  because  a  municipal  cor- 
poration, such  as  is  the  city  of  El  Paso,  has 
no  authority,  expressed  or  implied,  for  the 
lending  of  its  name  for  the  bringing  of  any 
such  suit,  or  for  suing  in  Its  name,  for  the 
use  and  benefit  of  private  persons,  for  tbe 
redress  of  their  private  wrongs ;  but,  on  tbe 
other  band,  said  city  of  El  Paso,  and  cities 
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similarly  Bltnated,  can,  under  the  facts  al- 
leged, only  bring  and  maintain  a  salt  for 
tbe  protection  of  a  right  to  which  the  city, 
as  SDcfa,  is  entitled,  and  as  this  action  was  In 
nowise  for  the  benefit  of  the  dty  of  El 
Paso,  as  such,  the  same  could  not  be  main- 
tained, and  the  general  demurrer  should 
have  been  sustained."  Tbe  point  Is  that  a 
municipal  corporation  can.  In  Its  corporate 
capacity,  maintain  a  salt  only  for  the  pro- 
tection of  a  right  to  which  the  dty,  as  such, 
is  entitled,  and  this  action  is  In  -  nowise  for 
the  benefit  of  the  city,  as  such,  but  for  the 
benefit  of  private  persons,  for  the  redress  of 
their  private  wrongs.  The  petition  proceeds 
upon  allegations  which  showed  an  ordinance 
and  a  contract  In  the  terms  of  tbe  ordinance, 
which,  as  construed  by  the  trial  Judge,  im- 
posed upon  the  respondent  company  a  public 
duty,  to  wit:  the  duty  to  lay,  at  its  own  ex- 
pense, connecting  pipes  from  its  mains  to  the 
property  line  of  abutting  property  owners, 
when  requested  to  do  so.  The  refusal  to  per- 
form this  duty  is  alleged.  The  question,  uj)- 
on  which  tbe  case  of  San  Antonio  Street  Ry. 
Co.  T.  State,  90  Tex.  520,  39  S.  W.  926,  35  L. 
R.  A.  662,  59  Am.  St.  Rep.  834,  turned,  is  not 
Involved  here,  because  Davis  and  his  assigns 
obligated  themselves  to  do  and  perform  all 
things  provided  for  them  to  do  in  connec- 
tion with  tbe  grant.  The  cases  hold  that, 
where  a  duty  to  the  public  Is  Imposed  and 
undertaken  as  a  condition  of  the  grant  of 
thli  kind  by  a  city,  the  corporation  may  be 
compelled  by  mandamus,  at  the  salt  of  the 
municipality,  to  perform  the  duty.  San  An- 
tonio Street  Ry.  Co.  v.  State,  supra;  Klm- 
berly  v.  Morris,  87  Tex.  637,  31  S.  W.  808; 
City  of  Chicago  v.  Chicago  Tel.  Co.,  230  111. 
157.  82  N.  E.  607,  13  L.  R.  A.  (N.  S.)  1034; 
CTeburne  Water  Co.  v.  City  of  Cleburne,  13 
Tex.  Civ.  App.  141,  35  S.  W.  733. 

The  contract,  baaed  upon .  the  ordinance, 
was  with  the  city  of  El  Paso,  and  the  city 
was  properly  tbe  plaintifF  In  suits  relating 
to  the  enforcement  of  any  duty  imposed 
thereby  upon  the  respondent  of  a  public  na- 
ture. Tbe  question  of  whether  or  not  the 
duty  of  laying  pipes  at  its  own  cost,  to  con- 
nect with  property  adjoining  the  streets  con- 
taining mains,  was  imposed  will  be  consid- 
ered under  the  next  assignments,  which  re- 
late to  the  overruling  of  special  demurrers. 
In  this  connection  we  may  state  that  the  dif- 
ference between  contracts  of  this  nature  and 
those  made  by  a  city  that  partake  of  the 
character  of  private  contracts,  and  therefore 
not  the  subject  of  mandamus.  Is  clearly 
pointed  out  in  Chicago  v.  Chicago  Tel.  Co., 
230  III.  167,  82  N.  B.  607,  13  h.  R.  A.  (N.  S.) 
1084.  These  special  demurrers  were  as  fol- 
lows: "Further  excepting  to  plaintiff's  orig- 
inal petition  filed  herein,  this  defendant  says 
that  the  same  is  insufficient  in  this:  That 
this  defendant  Is  not  obligated  by  law  to  sup- 
ply tbe  city  of  El  Paso,  or  tbe  inhabitants 
thereof,  with  water  for  any  purpose,  at  any 
price,  and  said  petition  does  not  show  that 


this  defendant  Is  obligated  by  contract  to 
supply  the  city  of  El  Paso  and  the  inhabi- 
tants thereof  with  water,  or  the  terms  of  said 
contract.  If  any  exists,  with  such  reasonable 
certainty  as  to  show  this  defendant  liable, 
either  to  the  plaintift,  or  any  inhabitant  of  the 
city  of  El  Paso,  In  the  premises,  and  as  to 
this,  defendant  prays  the  Judgment  of  the 
court"  "Purtber  specially  excepting  herein, 
this  defendant  says  that  said  petition  is  in- 
sufficient In  this:  That  it  shows  upon  its 
face  that  the  plalntifC  is  not  entitled  to  a 
mandamus,  in  that  If  It  is  entitled  to  any 
relief  In  the  premises.  It  Is  not  tbe  relief  of 
tbe  extraordinary  writ  of  mandamus,  but 
that  It  could  protect  Itself  fully  in  the  prem- 
ises by  paying,  or  causing  to  be  paid,  the 
costs  of  connecting  the  premises  of  J.  Hlse 
Myers  with  tbe  mains  of  tbe  defendant  com- 
pany, and  recovering  from  tbe  defendant 
tbe  cost  and  value  thereof.  If  the  said  costs 
should  be  borne  by  this  defendant,  and  not 
by  the  said  J.  Hlse  Myers,  and  as  to  this 
it  prays  tbe  Judgment  of  the  court"  "Fur- 
ther specially  excepting  to  plaintiff's  said 
petition,  this  defendant  says  that  it  appears 
from  the  face  of  the  petition  that  any  Incon- 
venience that  this  plaintiff,  or  any  citizen  of 
El  Paso,  is  suffering  at  the  hands  of  this  de- 
fendant, or  with  which  it  is  or  they  are 
threatened,  could  be  "prevented  by  tbe  ex- 
penditure of  a  small  sum  of  money,  and  full 
compensation  and  redress  could  be  obtained 
by  any  person  entitled  thereto  against  this 
defendant  in  any  action  for  damages,  it  not 
appearing  that  the  defendant  Is  Insolvent, 
or  is  not  amply  able  to  respond  in  damages 
for  any  infraction  of  any  right  or  duty  ow- 
ing by  It  to  this  plaintiff,  and  as  to  this  it 
prays  the  Judgment  of  the  court."  These 
demurrers  were  properly  overruled,  because 
the  remedy  or  remedies  suggested  were  not 
adequate  in  the  sense  they  would  afford  the 
relief  of  the  character  sought  by  this  pro- 
ceeding. In  High  on  Extraordinary  Reme- 
dies, f  17,  it  is  stated:  "It  Is  to  be  borne  in 
mind,  in  the  application  of  the  principle 
under  discussion,  that  the  existing  legal  rem- 
edy relied  upon  as  a  bar  to  interference  by 
mandamus  must  not  only  be  an  adequate 
remedy  in  the  i^neral  sense  of  the  term,  but 
It  must  be  specific  and  appropriate  to  the 
particular  circumstances  of  the  case;  that 
Is  it  must  be  such  a  remedy  as  affords  re- 
lief upon  the  very  subject-matter  of  the  con- 
troversy, and  If  it  is  not  adequate  to  afford 
the  party  aggrieved  the  particular  right 
which  the  law  accords  him,  mandamus  will 
lie,  notwithstanding  tbe  existence  of  such 
other  remedy."  The  dty  of  El  Paso  had  the 
right  and  was  the  proper  party  to  enforce 
the  performance  of  the  duties  arising  under 
the  contract  made  with  It  and  to  protect  the 
right  of  its  citizens  thereunder.  It  had  the 
right  to  have  the  respondent  perform  the 
specific  duty  which  the  latter  had  assumed 
in  the  interest  of  tbe  public,  and  could  not 
be  required  to  construct  such  connections  It- 
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self,  and  look  to  respondent  for  reimburse- 
ment, no  such  remedy  having  been  provided 
In  the  contract. 

Another  special  exception  which  was  over- 
ruled reads  as  follows:  "For  further  special 
exception  this  defendant  says  that  plaintiff's 
petition  shows  no  cause  of  action  In  this: 
That  the  said  ordinance  and  the  contract 
made  thereunder  show  the  rates,  fixed  by 
said  ordinance  and  said  contract  to  be  charg- 
ed by  this  defendant,  were  only  for  the  bene- 
fit of  those  having  pipe  connections  with  the 
mains  of  this  defendant,  and  said  petition 
does  not  show  whether  the  said  Myers,  or 
any  other  applicant  for  water,  wants  the 
benefit  of  said  fixed  rates  to  persons  having 
said  connections,  or  wants  connections  inde- 
pendent of  said  fixed  rates,  and  said  petition 
is  therefore  too  vague,  Indefinite,  and  uncer- 
tain, and  as  to  this  the  defendant  prays  the 
Judgment  of  the  court"  This  exception  de- 
pends on  the  proper  construction  of  the  terms 
of  ordinance  and  contract,  which  subject  we 
shall  deal  with  in  connection  with  those  as- 
signments of  error  which  complain  of  the 
court's  conclusions  of  law. 

The  eighth,  ninth,  and  tenth  assignments 
complain  of  the  first  conclusion  of  law,  which 
is:  "That  it  is  the  duty  of  the  defendant 
to  lay  and  maintain,  at  Its  own  cost,  the  serv- 
ice or  connecting  pipe  'between  its  mains  and 
the  premises  of  the  consumer,  when  It  has  a 
main  laid  on  the  street  In  front  of  the  prem- 
ises of  the  consumer."  This  conclusion  Is 
attacked  as  being  unsupported  by  and  against 
the  evidence,  in  view  of  the  following  provi- 
sion in  the  ordinance  and  contract  with  Da- 
vis In  1902:  "The  said  W.  J.  Davis  and  his 
assigns  bind  themselves  to  furnish  said  Mesa 
water  to  all  consumers  at  a  price  and  charge 
never  to  exceed  the  prices  and  charges  here- 
in set  forth  as  follows,  to  wit:  The  sum  of 
twenty  cents  per  thousand  gallons  for  all  pur- 
poses other  than  those  herein  enumerated 
provided  a  minimum  charge  of  ninety  cents 
per  month  may  be  made  to  all  consumers  of 
water  having  pipe  connections  with  the 
mains  belonging  to  said  W.  3.  Davis  and  his 
assigns."  And  the  following  provision  In 
the  contract  and  ordinance  of  1907:  "The 
said  International  Water  CJompany  and  Its 
assigns  shall  furnish  Mesa  water  to  all  con- 
sumers at  a  price  and  charge  herein  set  forth 
as  follows,  to  wit:  Not  to  exceed  the  sum 
of  twenty  cents  per  thousand  gallons  for  all 
other  purposes  other  than  those  herein  and 
in  the  original  franchise  to  W.  J.  Davis  enu- 
merated, provided  a  minimum  charge  of  nine- 
ty cents  a  month  may  be  made  to  all  con- 
sumers of  water  having  pipe  connections  with 
the  mains  belonging  to  said  International 
Water  Company  and  its  assigns."  Appel- 
lant's position  is  that  the  above  fixed  the 
charges  for  water,  and  applied  said  charges 
to  consumers  who  bad  pipe  connections,  or 
who  would  make  pipe  connections  with  the 
mains,  and,  as  no  other  rate  had  ever  been 
fixed,  then,  in  order  for  consumers  to  get  the 


benefit  of  the  rate,  they  must  be  such  as  have, 
or  are  willing  to  have,  at  their  own  cost  such 
connections;  and,  as  neither  Myers,  nor  any 
other  person  for  whom  the  city  complains, 
is  In  such  position,  the  conclusion  is  wrong. 
The  purpose  of  the  provision  quoted,  which 
provision  occurs  in  the  contract  In  connec- 
tion with  the  other  provisions  relative  to  the 
subject  of  charges  for  water  furnished,  was 
merely  to  fix  a  rate  which  the  company  would 
be  allowed  to  charge  consumers.  It  is  true 
the  rate  fixed  was  declared  to  apply  to  con- 
sumers having  pipe  connections,  from  which 
the  inference  is  drawn  by  appellant  that  the 
consumers  were  to  furnish  or  pay  for  connec- 
tions with  the  mains.  The  provision  Is  silent 
as  to  who  should  pay  for  such  connections, 
but  states  that  those  who  are  so  connected 
shall  be  furnished  water  at  the  rate  fixed. 
When  the  whole  contract  Is  looked  to,  It  will 
be  seen  that  the  consumer  was  not  granted 
the  right  to  enter  upon  and  excavate  the 
street  for  any  purpose  whatever,  but  on  the 
contrary  this  right  or  franchise  was  given 
solely  to  the  respondent.  The  duty  to  per- 
form this  work  and  to  lay  the  pipes  was  im- 
posed upon  it  in  connection  with  the  positive 
duty  to  supply  the  consumer  with  water.  The 
contract  nowhere  provides  that  the  con-' 
sumer  shall  pay  for  such  work,  but  the  only 
basis  for  any  charge  to  the  consumer  is  found 
In  the  rate  fixed  by  said  provision.  We  think 
the  failure  to  provide  that  the  consumer 
should  pay  said  rates,  and  also  the  cost  of 
making  the  connection  with  his  property, 
rather  indicates  that  he  was  not  to  bear  the 
cost  of  the  latter.  However,  if  said  provi- 
sion be  taken  as  indicating  by  inference  that 
the  consumer  was  to  bear  such  cost,  the  con- 
tract in  other  respects  is  repugnant  to  giving 
it  that  construction.  Primarily  the  duty  to 
furnish  water  to  property  owners  on  streets 
containing  mains  carried  with  It  the  duty  to 
do  and  perform  what  was  necessary  to  be 
done  to  place  the  company  in  position  to 
furnish  the  property  with  water.  It  could 
not  do  this  without  connection  to  the  proper- 
ty lines.  See  Pocatello  Water  Co.  v.  Stand- 
ley,  7  Idaho,  1556,  61  Pac.  518.  We  think.  In 
order  for  respondent  to  be  able  to  dalm  im- 
munity for  this  consequence,  there  would 
have  to  be  some  provision  in  the  grant  or 
contract  which  unmistakably,  or  at  least  by 
fair  Implication,  taking  Into  consideration 
all  the  provisions  of  the  contract  bearing  on 
the  subject,  would  relieve  It  There  Is  this 
provision  In  the  ordinance  and  contract: 
"And  be  it  further  ordained  that  all  work 
of  taking  up  pavements,  excavating  In  or  up- 
on streets  and  sidewalks,  or  any  public  place, 
or  any  other  excavations  made  by  said  Da- 
vis and  his  assigns,  shall  be  done  and  per- 
formed In  such  a  manner  as  to  give  the  least 
Inconvenience  to  the  Inhabitants  of  said  city. 
And  all  such  places  shall  be  repaired  and 
left  In  as  good  condition  and  the  same  con- 
dition as  before  being  dlsturised;  and  all 
such  work  or  interference  with  the  streets 
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and  other  public  places  shall  be  done  and  per- 
formed with  all  convenient  speed  by  the  per- 
sons representing  the  said  Davis  and  bis  as- 
signs, and  under  the  direction  and  supervi- 
sion of  some  person  appointed  by  the  city 
council  of  the  city  of  El  Paso.  And  all  such 
work  shall  be  done  at  the  cost  and  expense 
of  the  said  Davis  and  his  assigns.  And  lu 
the  event  said  streets,  sidewalks,  or  other 
public  places  be  not  speedily  repaired  and  re- 
placed as  herein  contemplated,  then  the  city 
of  El  Paso  may  replace  and  repair  same  and 
charge  the  expense  thereof  to  the  said  Davis 
and  his  assigns,  which  expense  Is  to  be  paid 
and  .collected  by  the  city  out  of  any  sum  or 
sums  of  money  which  may  be  dne  or  to  be- 
come doe  to  the  said  Davis  and  his  assign^ 
under  this  ordinance  and  contract  to  be  here- 
after entered  Into  by  the  city  of  El  Paso." 
It  Is  not  consistent  with  this  express  provi- 
sion that  the  owner  of  property,  or  any  one 
except  the  respondent,  should  bear  the  cost  of 
excavating  the  streets,  sidewalks,  etc.;  and. 
In  view  of  this  provision,  the  effect  which  ap- 
pellant claims  for  the  clause  under  consid- 
eration, by  implication,  cannot  be  reasonably 
given  It. 

The  assignment  11  to  14  complain  of  the 
second  conclusion  of  law,  which  is:  "That 
the  defendant,  by  the  writ  of  mandamus  at 
the  suit  of  the  city  of  El  Paso,  can  be  com- 
pelled to  discharge  the  aforesaid  duty."  This 
we  have  already  disposed  of. 

The  fifteenth  and  sixteenth  assignments 
complain  of  the  third  conclusion:  "That  the 
city  of  El  Paso  Is  entitled  to  the  relief  grant- 
ed by  the  judgment  of  the  court  In  this 
cause."  Under  these  It  Is  claimed  that  the 
Judgment  Is  erroneous  in  requiring  the  de- 
fendant company  to  run  and  Install  connect- 
ing pipes  for  every  Inhabitant  of  the  city  of 
El  Paso,  regardless  of  the  distance  from  the 
mains  to  the  property  line  of  the  inhabitant, 
and  also  erroneous  because,  under  the  plead- 
ing, the  court  was  without  authority  to  so  or- 
der, and  because  the  facts  and  circumstances 
surrounding  any  other  application  than  that 
of  J.  HIse  Myers  were  not  before  the  court, 
and  the  court  had  no  right  to  pass  upon  the 
same  or  enter  any  order  relative  thereto.  It 
will  be  seen  that  the  Judgment  only  requires 
pipes  to  be  laid  from  the  main  In  the  street 
to  the  property  line  on  the  street,  and  only 
upon  streets  where  It  has  water  mains.  We 
think,  upon  the  other  question  suggested,  that 
the  city  had  the  right  to  mandamus  re- 
spondent In  reference  to  Its  duty  to  the  In- 
habitants generally;  and  that  the  city  was 
not  required  to  apply  for  such  In  each  Indi- 
vidual case  as  It  might  arise.  Respondent 
had  repudiated  the  duty  In  general. 

Another  objection  to  the  judgment  is  that 
the  connecting  pipes  already  Installed  were 
installed  under  contracts  with  the  consumers, 
and  the  cost  of  same  was  paid  for  by  the  con- 
sumers, with  the  agreement  and  understand- 
ing that  they  should  defray  the  cost  of  main- 
taining  said  pipes   for  one  year;    and  the 


effect  of  the  judgment  is  to  nullify  said  con- 
tracts. Is  retroactive,  and  places  a  burden 
on  the  defendant  company  not  provided  for 
In  Its  agreement  and  ordinances  and  contracts 
with  the  city,  and  destroys  private  contracts 
and  agreements  made  between  It  and  the 
city.  We  fall  to  understand  how  the  city 
would  be  deprived  of  the  right  to  the  man- 
damus sought  and  granted  In  this  case,  by 
the  fact  that  respondent  had  such  contracts 
with  consumers.  These  contracts,  if  it  was 
the  duty  of  respondent  to  lay  and  maintain 
the  pipes  they  refer  to  at  its  own  cost,  as  we 
hold  herein,  were  not  binding,  and  they  con- 
stituted no  valid  obstruction  to  that  part  of 
the  judgment  which  reads:  "The  said  de- 
fendant Is  further  ordered  to  maintain,  at 
its  own  expense,  all  such  connecting  pipes 
of  the  nature  and  in  the  places  aforesaid, 
which  It  now  uses  to  supply  consumers  with 
water  In  the  city  of  El  Paso." 

The  assignments  17  to  20  are  overruled. 
The  city  was  a  proper  party  to  ask  for  the 
mandamus  in  the  Interest  of  J.  HIse  Myers, 
as  well  as  of  Its  other  Inhabitants.  The  oth- 
er matters  suggested  under  these  assignments 
have  been  sufficiently  discussed. 

The  point  made  by  the  twenty-first  asslgii- 
ment.  In  effect,  that  the  Judgment  Involves 
a  violation  of  the  constitutional  rights  of 
the  defendant,  by  Impairing  the  obligations  of 
its  contract  with  the  city,  and  involves  the 
taking  of  Its  property  without  process  of 
law  or  compensation,  must  also  be  overruled. 

The  seventh  assignment  complains  of  the 
following  finding  of  the  court:  "That  some 
time  about  the  middle  of  the  year  1906  the 
former  mayor  of  the  city  of  El  Paso,  who  was 
then  mayor  of  said  city  of  El  Paso,  did  state 
to  an  agent  of  defGnd:int,  to  wit.  Its  attor- 
neys, in  the  council  room  of  the  city  of  El 
Paso,  when  the  council  was  in  session,  sub- 
stantially as  follows:  'You  hereafter  will 
prepare  a  written  bill  to  each  applicant  for 
water  connections,  which  bill  nii'st  show  in 
detail  the  material  used  and  the  labor  ex- 
pended, and  whatever  e'se  is  doiip,  so  that 
each  man  may  know  that  he  Is  paying  the 
water  company  no  more  than  the  actual  cost 
of  making  connection  between  the  mains  and 
the  premises' ;  but  that  the  said  statement 
was  the  individual  statement  of  the  person 
making  It,  and  was  not  the  act  or  statement 
of  the  city  council  of  the  city  of  El  Paso, 
and  said  statement  did  not  Influence  defend- 
ant In  entering  Into  the  contract  required 
by  the  ordinance  of  August  22,  1907."  The 
contention  is  that  the  above  amounted  to  a 
construction  by  the  parties  of  the  contract 
as  to  defendant's  right  to  charge  consumers 
for  pipe  connections,  and  that  defendant  was, 
by  such  action  of  the  council,  permitted  to 
continue  charging  for  same  the  actual  cost 
thereof.  We  think  the  court  did  not  err  In 
the  finding.  Reading  the  testimony  of  the 
attorney  referred  to  in  the  finding,  and  who 
aione  testified.  It  is  clear  that  what  was 
stated  by  the  mayor  was  not  made  the  act  of 
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the  council.  The  witness  stated  that  the 
council  WEB  in  session,  with  a  quorum  pres- 
ent, and  were  transacting  business;  tbat  he 
did  not  remember  that  there  was  a  vote  of 
the  council  taken  in  this  matter;  that  the 
mayor  did  all  the  talking,  as  he  was  in  the 
habit  of  doing,  and  witness  did  not  recol- 
lect that  anybody  else  took  part  in  the  dis- 
cussion; and  that  the  mayor  made  the 
speech  attributed  to  bim.  Nothing  more  was 
done,  except  that  "we  agreed  to  that,  and 
the  representatives  of  the  company  were  told 
that  the  practice  should  be  followed,  and  a 
bill  should  be  made  In  each  case  to  show  each 
resident  what  the  actual  cost  of  that  connec- 
tion was,  and  I  understand  that  has  been 
the  practice  ever  since."  This  evidence  falls 
short  of  showing  any  legislative  act,  or  any 
act  at  all,  of  the  council  upon  the  matter. 
The  Judgment  is  affirmed. 


HABDIN  COUNTY  v.  NONA  MILLS  CO. 

(Court  of  Civil  Appeals  of  Texas.     June   18, 

190a    Rehearing  Denied  Oct.  8,  1908.) 

1.  Dkkds  —  Descbiption  of  Lanu  —  SOFFI- 

CIENCT. 

A  deed  reciting  a  purpose  to  sell  land  be- 
longing to  the  county,  and  describing  it  as  "lots 
Nos.  30,  31."  etc,  and  "also  ail  of  the  remaining 
town  tract"  not  theretofore  "sold  in  lots  desig- 
nated on  the  plat  or  survey  of  said  town  as 
revised  by  William  Word  by  order  of  court, 
containing  160  acres  more  or  less"  is  not  void 
for  uncertainty  in  describing  the  land,  since  it 
does  not  appear  that  the  land  cannot  be  identi- 
fied through  extrinsic  evidence. 

2.  SaUB— EXTBINBIO      EVIDENCE-'AOUISSIBII.- 

mr. 

Where  a  deed  contains  an  accurate,  but 
general,  description  of  land,  extrinsic  evidence  is 
admissible  to  identify  it 

3.  Same— EviDBNCE— Sufficiency. 

Evidence  held  to  identify  land  in  suit  as 
that  intended  to  be  conveyed  by  a  certain  deed. 

4.  Same— Effect  of  REcnALS— Acthobitt  to 
Convey. 

Authority  of  one  to  convey  county  land  as 
a^ent  for  the  county,  as  recited  in  the  deed, 
will  be  presumed,  where  the  county  records  liave 
been  destroyed,  and  where  the  deed  was  executed 
38  years  ago. 

5.  Counties  —  Deeds  —  Acknowledgment  — 
Failuke  to  Sign  Certificate— Effect. 

A  deed  to  county  land  passed  the  beneficial 
ownership  or  equitable  title,  though  the  certifi- 
cate of  acknowledgment  to  the  deed  was  not 
signed  by  the  officer  purporting  to  take  the  ac- 
knowledgment, if  insufBcient  to  pass  legal  title 
under  Rev.  St.  1895.  art.  794,  providing  that  the 
deed  of  a  commissioner  "duly  acknowledged," 
etc.,  shall  pass  the  county's  title. 

6.  Same  —  County  Lands  —  Conveyance  — 
Metuod. 

Under  Rev.  St.  1895,  art.  794,  requiring 
county  lands  to  be  sold  at  public  auction,  a  sale 
made  in  any  other  manner  does  not  pass  title. 

7.  Advebsb  Possession— County  Lands— Ti- 
tle Acquired. 

Defendant,  having  been  in  actual,  exclusive, 
and  continuous  possession  of  surplus  and  pri- 
vate land  belonging  to  a  county,  claiming  and 
enjoying  it  for  13  years,  and  having  improved  it 
and  paid  the  taxes  thereon,  acquired  good  title 
thereto,  under  the  statute  of  10  years  limita- 


tion ;    the  land  never  having  been  used  for  or 
dedicated  to  public  purposes. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  f  42.] 

Appeal  from  District  Court,  Hardin  Coun- 
ty;   L.  B.  Hlghtower,  Judge. 

Trespass  to  try  title  by  Hardin  county 
against  the  Nona  Mills  Company.  From  a 
Judgment  for  defendant,  plaintiff  a];H)eals. 
Affirmed. 

Jno.  L.  Little  and  W.  S.  Parker,  for  ap- 
pellant   Taliaferro  &  Nail,  W.  W.  Cruse,  and 
I  Oreer,  Minor  &  Miller,  for  appellee. 

LEVY,  J.  In  an  action  of  trespass  to  try 
title  the  county  of  Hardin,  Tex.,  as  a  mu- 
nicipality, sued  the  appellee,  a  private  cor- 
poration, to  recover  the  land  in  controversy. 
It  was  alleged  that  on  July  29,  1859,  the 
state  of  Texas  patented  to  Hardin  county 
320  acres  of  land  for  public  purposes,  donat- 
ed under  authority  of  law  for  the  purpose  of 
a  public  court  house.  The  appellee  answered 
biy  general  denial  and  plea  of  not  guilty  and 
the  statutes  of  limitation  of  3,  5,  and  10 
years.  The  case  was  tried  before  a  Jury, 
and  a  verdict  was  returned  under  a  peremp- 
tory instruction  from  the  court  to  find  for 
the  appellee.  The  appellant  has  brought  the 
case  on  appeal,  and  seeks  to  have  the  Judg- 
ment revised  for  errors  assigned. 

The  appellant  in  Its  brief  says:  "The  main 
issue  in  this  case  Is  whether  or  not  the  pur- 
ported deed  from  Hardin  county,  by  agent, 
to  J.  O.  Sims,  of  date  January  23,  1869,  pass- 
ed the  title ;  if  so,  there  are  no  other  Issues 
that  need  be  considered."  We  adopt  and  fol- 
low this  suggestion  on  the  part  of  the  appel- 
lant, because  the  decision  of  that  question 
would  successfully  dispose  of  the  case.  The 
question  is  raised  through  a  pertinent  and 
direct  assignment  of  error.  Appellee's  con- 
tention is  to  the  effect  that  the  deed  from 
Hardin  county  by  Taylor,  agent,  to  J.  G. 
Sims  is  invalid,  and  does  not  pass  the  title 
to  the  property,  because  (1)  there  is  an  in- 
sufficient description  of  the  property  convey- 
ed, or  data  from  which  a  description  may  be 
made  certain;  (2)  it  was  not  acknowledged; 
and  (3)  there  was  not  proven  any  authority 
for  the  agent  to  sell,  other  than  tbat  ex- 
pressed in  the  deed  itself.  The  objections 
urged  will  be  considered  in  the  order  stated. 

Ijooking  to  the  record,  the  appellant  In- 
troduced and  read  in  evidence  a  patent  from 
the  state  of  Texas  to  Hardin  county,  signed 
by  H.  P.  Runnells,  Governor  of  the  state,  of 
date  July  29,  1859,  conveying  320  acres  of 
land  in  Hardin  county,  Tex.,  recorded  in  the 
deed  records  of  Hardin  county.  The  patent 
recites  tbat  it  is  in  accordance  with  an  act 
creating  Hardin  county,  approved  July  22. 
1858.  Upon  the  introduction  of  the  patent 
the  appellant  rested  its  evidence.  The  ap- 
pellee then-  began  to  introduce  evidence,  and, 
first  in  order,  offered  the  following  deed: 

"The  State  of  Texas,  County  of  Hardin. 
Know  all  men  by  these  presents,  that  I,  Mur- 
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frey  Taylor,  of  the  county  and  state  afore- 
said, being  duly  appointed  by  the  police  court 
of  Hardin  county,  state  of  Texas,  agent  wltb- 
In  and  for  said  county,  do  sell  and  make 
titles  to  real  estate  belonging  to  said  county 
of  Hardin  and  sold  by  order  of  said  police 
court,  as  aforesaid  (to  wit)  lots  Nos.  30,  31, 
32,  S3,  34,  35,  36  and  37,  also  all  of  the  re- 
maining town  tract  that  has  not  heretofore 
been  sold  in  lots  designated  on  the  plat  or 
survey  of  said  town  as  revised  by  ■William 
Word  by  order  of  court,  containing  one  hun- 
dred and  sixty  acres,  be  the  same  more  or 
less.  In  accordance  with  the  order  of  said 
court  and  by  the  authority  In  me  vested  by 
said  order,  after  giving  due  notice  of  the 
same  by  advertising  at  three  different  places 
In  the  county  aforesaid,  one  of  which  was  on 
the  courthouse  door,  I  did,  on  the  first  Satur- 
day In  August  1868,  with  the  usual  hours 
of  said,  proceeded  to  sell  to  the  highest  bid- 
der the  above  described  lots  and  land  the 
same  being  struck  off  to  3.  O.  Sims  at  sixty- 
five  dollars.  It  being  the  highest  and  best 
sure  bid.  Now,  therefore,  as  the  agent  as 
aforesaid,  I  do  hereby  covenant  to  and  with 
the  said  J.  G.  Sims,  bis  heirs  and  assigns,  to 
have  and  tQ  bold  the  above  described  lots 
and  premises  nnto  his  own  use,  benefit,  and 
behoof,  and  hi  his  own  right  to  use,  occupy, 
and  possess  against  all  claims  that  the  coun- 
ty of  Hardin  may  have  In  and  to  said  prem- 
ises as  aforesaid  unto  him  the  said  J.  O. 
Sims,  his  heirs  and  assigns,  and  against  all 
others  claiming  under  said  county  forever. 
In  testimony  of  which  I  have  hereunto  set 
my  name  as  agent  for  said  county,  with  seal, 
using  scroll  for  seal,  at  Hardin  County,  23d 
day  of  January,  A.  D.  1869.  Murfrey  Taylor, 
Agent  for  Hardin  County.     [Seal.] 

"The  State  of  Texas,  County  of  Hardin. 
Personally  appeared  before  me,  J.  T.  Sims, 
deputy  county  clerk,  duly  appointed  and  qual- 
ified, Murfrey  Taylor,  agent  of  the  county  of 
Hardin,  duly  appointed  to  execute  titles  to 
land  estate  sold  ijy  said  county  by  said  agent, 
and  acknowledged  to  me  that  he  signed  the 
foregoing  deed  as  said  agent  fully  for  the 
purposes  and  considerations  therein  set  forth 
and  expressed  as  his  act  and  deed  fully  as 
said  agent.  To  certify  which  I  have  hereto 
set  my  hand  and  seal  of  the  county  court  of 
snid  county  of  Hardin,  at  oflRce  In  Hardin, 
23d  day  of  January,  A.  D.  1860.  [No  signa- 
ture of  olHcer  appears.] 

"The  State  of  Texas,  County  of  Hardin. 
Filed  In  my  office  for  record  at  6  o'clock  a. 
m.,  April  the  23d,  1889,  and  by  me  duly  re- 
corded April  the  24th,  1869,  in  Book  E  of 
Land  Records,  on  pages  90  and  91.  To  cer- 
tify which  I  hereto  sign  my  name  and  the 
Impress  of  the  seal  of  the  county  court  of 
Hardin  county,  at  office  in  the  town  of  Har- 
din, date  last  above  written.  J.  O.  Sims, 
at    County  Court  H.  C." 

In  connection  with  the  tender  In  evidence 
of  this  deed  the  appellee  offered  parol  evi- 


dence, as  bearing  upon  and  to  prove  (1)  the 
authority  of  Taylor  to  make  the  sale  and  dis- 
pose of  the  land  as  agent  for  Hardin  coun- 
ty ;  and  (2)  to  Identify  the  land  in  contro- 
versy. The  evidence  will  be  considered  In  the 
proper  connection. 

Looking  to  the  description  of  the  property 
given  In  the  deed,  in  connection  with  the  re- 
citals of  the  deed,  we  do  not  think  that  the 
deed  can  be  said  to  be  void  for  uncertainty, 
because  it  cannot  be  said  tbat  it  appears 
from  the  face  of  the  deed  tliat  the  land  con- 
veyed cannot  be  Identified  from  the  descrip- 
tion given  in  the  deed  by  the  aid  of  extrin- 
sic evidence.  It  is  a  settled  question  that, 
where  a  deed  contains  an  accurate  but  gen- 
eral, description  of  land,  extrinsic  evidence 
may  be  Introduced  to  clearly  locate  and  iden- 
tify the  land  passing  by  the  deed.  Smith  v. 
Crosby,  86  Tex.  15,  23  S.  W.  10,  40  Am.  St. 
Rep.  818.  The  deed  recites  as  follows:  "I, 
Murfrey  Taylor,  of  the  county  and  state 
aforesaid,  being  duly  appointed  by  the  police 
court  of  Hardin  county,  state  of  Texas,  agent 
within  and  for  said  county,  do  seU  and  make 
titles  to  real  estate  belonging  to  said  county 
of  Hardin  and  sold  by  order  of  said  police 
court,  as  aforesaid  (to  wit)  lots  Nos.  30,  31, 
32,  33,  34,  35,  36  and  37,  also  all  of  the  re- 
maining town  tract  that  has  not  heretofore 
been  sold  In  lots  designated  on  the  plat  or 
survey  of  said  town  as  revised  by  William 
Word  by  order  of  court,  containing  one  hun- 
dred and  sixty  acres,  be  the  same  more  or 
less."  It  appears  from  the  recitals  in  the 
deed  that  the  purpose  of  the  agent  of  the 
county  was  to  sell  and  make  title  only  to 
real  estate  belonging  to  Hardin  county,  and 
sold  by  order  of  Its  police  court.  His  deed 
describes  the  land  sold  as  specified  lots,  and 
"also  all  of  the  remaining  town  tract  that 
has  not  heretofore  been  sold  in  lots  designat- 
ed on  the  plat  or  survey  of  said  town  as 
revised  by  William  Word  by  order  of  court, 
containing  one  hundred  andT  sixty  acres,  be 
the  same  more  or  less."  Properly  construed, 
it  appears  that  the  land  referred  to  in  the 
deed  was  land  "belonging  to  said  county  of 
Hardin,"  and  that  It  was  "one  hundred  and 
sixty  acres,  be  the  same  more  or  less,"  out- 
side of  the  lots  in  the  "town  tract."  In  the 
case  of  Wilson  v.  Smith,  50  Tex.  365,  the 
following  description  in  a  sheriff's  deed  was 
held  not  void  for  uncertainty:  "One  hundred 
and  sixty  acres  of  land,  being  a  part  of  the 
homestead  tract  of  James  Bankstone,  ex- 
cluding two  hundred  acres  exempt  by  law." 
In  the  case  of  Vineyard  v.  O'Connell,  00  Tex. 
59,  36  S.  W.  424,  the  deed  contained  the  fol- 
lowing description:  "All  my  right,  title  and 
Interest  in  the  estate  of  James  W.  Byrne, 
purchased  by  me  at  an  administrator's  sale." 
It  was  ruled  in  these  cases  that  the  general 
description  of  the  land  given  was  not  void 
for  uncertainty,  because  it  could  not  be  said 
that  it  appeared  from  the  face  of  the  deed 
that  the  land  could  not  be  identified  by  the 


Digitized  by 


Google 


824 


112  SOUTHWESTERN  REPORTEE. 


(lez. 


aid  of  extrinsic  evidence.  In  the  case  of 
Ualnboldt  v.  March,  52  Tex.  251,  It  was  held 
that  the  following  description  of  the  land 
could  not  be  pronounced  so  Insufficient  that 
the  land  could  not  be  Identified  by  the  aid 
of  extrinsic  evidence:  "Two  hundred  acres 
of  land.  It  being  a  part  of  the  tract  which 
I  bought  from  Charles  Ylnzent,  lying  about 
one  mile  east  of  Mount  Enterprise ;  said  two 
hundred  acres  to  be  run  off  of  the  south 
end  of  said  tract  next  to  John  Salmon's  and 
extending  across  said  south  end."  Looking 
to  the  evidence  offered  by  the  appellee  In  this 
connection,  we  are  of  the  opinion  that  the 
proof  clearly  located  and  Identified  the  land 
passed  by  the  deed.  By  the  witness  Taylor 
It  was  proven  that  be  had  lived  In  the  county 
of  Hardin  since  1859,  with  the  exception  of 
three  years,  and  that  he  remembered  when 
the  county  site  was  In  the  town  of  Hardin, 
and  that  the  tract  of  land  the  county  site 
was  on  was  commonly  called  "Hardin  coun- 
ty tract"  or  "town  tract,"  and  that  It  was  a 
common  designation  In  18C9;  that  the  only 
other  town  tn  the  county  at  the  time  was 
Concord,  but  that  the  land  on  which  Concord 
was  situated  was  not  known  and  described 
In  1869  as  "the  town  tract."  By  the  witness 
Tebbs  it  wag  proven  that  he  had  lived  In  the 
county  since  1878,  and  that  the  tract  of  land 
called  "the  town  tract"  is  situated  on  the 
Hardin  county  survey  of  320  acres,  and  that 
it  has  been  called  that  ever  since  he  knew 
anything  about  It;  by  the  several  other  wit- 
nesses, one  of  whom  was  a  lawyer  and  ab- 
stractor, and  the  other  a  surveyor  of  32 
years'  residence  in  the  county,  that  the  320 
acres  patented  to  Hardin  county  was  where 
the  old  county  site  was,  and  that  the  land  in- 
volved in  this  suit  is  in  the  east  part  of  that 
survey,  and  that  no  other  tract  of  land  was 
patented  to  Hardin  county  at  that  time  In 
Hardin  county.  It  was  proven  that  the  par- 
ties claiming  under  3.  G  Sims,  the  grantee, 
were  In  actual  possession  and  enjoyment  of 
this  particular  tract  of  land  from  1880  to 
1892,  and  that  taxes  were  paid  by  them,  and 
from  the  date  of  the  deed  to  the  filing  of  the 
suit  no  claim  whatever  has  been  set  up  to 
this  land  by  Hardin  county.  There  Is  no  con- 
flict In  this  evidence. 

The  patent  recites  that  It  was  made  In  ac- 
cordance with  the  act  of  January  22,  1858, 
creating  Hardin  county.  Laws  1858,  p.  58, 
c.  55.  The  act  referred  to  In  the  patent 
creates  various  counties.  Including  the  county 
of  Hardin.  Section  8  defines  the  limits  of 
the  county  of  Hardin,  and  concludes:  "And 
the  county  seat  shall  be  located  as  herein  pro- 
vided, with  all  the  rights  herein  granted  the 
other  counties  in  relation  to  lands  for  the 
county  seat"  Section  14  authorizes  the  sev- 
eral county  courts  to  procure,  for  a  county 
seat,  "not  to  exceed  three  hundred  and  twen- 
ty acres  in  quantity  by  purchase,  donation 
or  otherwise;  for  if  the  point  selected  shall 
be  public  domain  then  the  state  hereby  re- 


linquishes the  same,  not  to  exceed  three 
hundred  and  twenty  acres,  to  such  county; 
and  upon  presentation  of  the  field  notes  of 
the  same  duly  certified  by  lawful  surveyor 
as  correct  to  the  General  Land  Office,  a  patent 
shall  be  issued  to  the  county  for  the  same. 
And  when  land  may  be  patented  for  a  county 
seat  In  either  of  the  modes  above  named,  if 
the  same  be  more  than  be  necessary  for  pul> 
11c  purposes  the  county  court  shall  lay  the 
same  off  Into  town  lots,  blocks  and  streets, 
and  after  setting  apart  suitable  public 
grounds  for  achoolhouses,  churches  and  ceme- 
teries, proceed  to  sell  the  remainder  at  such 
times  and  on  such  terms  as  said  court  may 
deem  best  for  the  interests  of  the  county,  and 
the  proceeds  of  such  sale  shall  be  appropriat- 
ed by  the  court  to  the  erection  of  county 
buildings."  The  undisputed  evidence  shows 
that  the  320  acres  described  in  the  patent 
was  the  only  land  at  that  time  patented  to 
the  county  of  Hardin ;  and  it  does  not  appear 
that  at  that  time  Hardin  county  owned  any 
other  land,  but  It  does  appear  that  the  coun- 
ty did  own  all  of  that  survey,  except  so  much 
as  had  previously  been  sold  In  lots.  It  far- 
ther appears,  without  dispute,  that  from  the 
date  of  the  deed  to  the  time  of  the  trial  the 
320-acre  tract  has  been  known  as  the  "Hard- 
in county  survey"  or  the  "town  tract."  The 
evidence  clearly  Identifies  the  land  In  contro- 
versy as  the  land  Intended  to  be  conveyed  by 
Murfrey  Taylor,  as  agent,  to  J.  G.  Sims.  In 
Plerson  v.  Sanger,  93  Tex.  160,  53  S.  W.  1012, 
the  rule  is  announced  that:  "It  Is  the  duty 
of  the  court  to  give  effect  to  the  Intention  of 
the  parties,  if  that  Intention  can  be  ascertain- 
ed; thus  a  description  of  land  conveyed,  not 
In  Itself  sufficient,  may  be  supported  by  evi- 
dence of  connected  extrinsic  facts  making 
certain  what  was  intended."  This  disposes  of 
the  contention  arising  on  the  question  of 
description  In  the  deed.  In  passing  we  rule 
that  the  court  did  not  err  on  this  ground  in 
giving  a  peremptory  Instruction,  because  the 
evidence  was  undisputed  and  without  con- 
flict. 

The  next  question  is  as  to  the  sufficiency 
of  the  proof  of  the  authority  of  Murfrey  Tay- 
lor to  make  the  sale  and  dispose  of  the  land 
as  agent  for  Hardin  county.  By  article  794, 
Rev.  St  1895,  which  was  the  same  act  in 
force  at  the  time  the  deed  was  made  in  1869, 
it  is  provided  that  the  commissioners'  court 
may,  by  an  order  entered  on  the  minutes  of 
the  court  appoint  a  commissioner  to  sell  and 
dispose  of  any  real  estate  of  the  county  at 
public  auction.  Looking  to  the  record  In  this 
case,  it  was  proven  that  the  courthouse  of 
Hardin  county  and  all  the  minutes  ol  the 
county  court  were  destroyed  by  Are  In  Aug- 
ust, 1886.  As  circumstances  bearing  upon  the 
appointment  and  authority  of  Taylor  to  sell 
and  dispose  of  this  land  In  controversy,  the 
appellant  read  In  evidence  from  the  deed 
records  of  Hardin  county  three  several  deeds 
from  the  county  of  Hardin  by  Murfrey  Tay- 
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lor,  agent,  dated  April  5, 1867,  conveying  land 
In  tbe  town  of  Hardin,  not  Involved  In  this 
suit,  the  deeds  each  reciting  tbat  Murfrey 
Taylor  was  "agent  for  the  county  of  Hardin, 
duly  appointed  by  the  police  court  of  aaid  coun- 
ty, to  make  and  execute  deeds  to  purchasera 
of  town  lots  in  the  town  of  Hardin."  It  was 
proven  by  the  son  of  Murfrey  Taylor  that  the 
signature  to  the  deed  In  evidence  was  the 
signature  of  bis  father,  which  was  signed, 
"Murfrey  Taylor,  Agent  for  Hardin  County." 
After  offering  these  circumstances,  the  origin- 
al deed  was  offered  with  its  recitals.  We 
are  of  the  opinion  that,  upon  the  proof  of  the 
destruction  of  the  records  and  the  considera- 
tion of  the  fact  that  38  years  had  elapsed 
from  the  date  of  its  execution,  the  existence 
of  the  authority  of  Taylor  to  make  the  sale 
and  dispose  of  the  land  and  execute  the  deed, 
as  agent  for  Hardin  county,  as  recited  In  the 
deed,  would  be  presumed.  Giddings  v.  Day, 
84  Tex.  605,  19  S.  W.  682. 

The  next  point  made  by  the  appellant  is 
with  reference  to  the  acknowledgment  of  the 
deed  by  Taylor,  as  agent,  to  J.  G.  Sims.  The 
original  deed  is  sent  up  in  the  tecord  as  evi- 
dence; and.  It  being  clearly  Identified  as  the 
original  deed,  we  shall  regard  and  treat  It 
as  the  evidence  on  that  point  in  this  case. 
The  certificate  of  acknowledgment  on  the 
deed  was  not  signed  by  the  officer  purporting 
to  take  the  same.  The  deed  was,  however, 
recorded.  The  appellant  Insists  that  under 
article  794,  Rev.  St.  1895,  a  deed  made  by  an 
agent  of  the  county,  In  order  to  be  valid  must 
be  duly  acknowledged,  and  that  as  this  con- 
veyance is  not  signed  by  the  officer  who  pur- 
ports to  take  the  acknowledgment,  no  title 
Is  shown  out  of  the  county.  The  statute  pro- 
vided that  the  deed  of.  such  commissioner 
"duly  acknowledged  and  proven  and  recorded 
shall  be  sufficient,  to  all  Intents  and  pur- 
poses, to  convey  to  the  purchaser  all  the 
right,  title  and  interest  and  estate  whatever 
which  the  county  may  have  in  and  to  the 
premises."  It  might  probably  be  contended 
that,  under  the  requirements  of  the  article, 
before  a  deed  made  by  the  commissioner  of 
the  county  would  be  sufficient  to  pass  the 
legal  title  to  the  land,  the  deed  of  the  commis- 
sioner must  be  duly  acknowledged  and  re- 
corded. But  we  do  not  think  that  the  article 
could  be  properly  construed  to  mean  and  In- 
tend that,  unless  the  terms  of  the  article,  in 
respect  to  acknowledgment  and  record  of  the 
deed,  be  compiled  with,  the  sale  of  the  land 
at  public  auction  by  the  commissioner  duly 
and  regularly  appointed  and  the  purchase  at 
such  sale,  and  the  compliance  with  the  terms 
of  the  sale  by  the  purchaser,  would  be  void 
and  of  no  force  or  effect  as  between  the 
county  and  the  purchaser  at  such  sale,  and 
that  such  sale  would  pass  no  character  of 
interest  or  title  whatever  to  such  purchaser. 
If  it  should  be  declared  that  the  deed  of  such 
commissioner,  because  not  acknowledged,  was 
not  sufficient  to  pass  the  legal  title  to  the 


land,  yet  by  the  sale,  and  on  compliance  with 
the  terms  of  the  sale  by  Sims,  he  neverthe- 
less acquired  a  beneficial  ownership  or  equi- 
table title  to  the  land,  undoubt^ly  this  equi- 
table title  so  acquired  by  Sims  would  have 
entitled  him  to  maintain  a  suit  for  specific 
performance.  We  think  it  plain  that  by  the 
sale  Sims  acquired  an  equitable  title  to  the 
land.  The  article  authorizes  county  courts 
to  divest  the  county  of  its  title  to  land.  It 
provides  that  the  court  may,  by  an  order 
entered  in  the  minutes,  appoint  a  special 
commissioner  to  sell  and  dispose  of  any  real 
estate  of  the  county  at  public  auction.  The 
power  to  sell  and  dispose  of  the  laud  Is 
lodged  in  the  county  court,  and  the  mode 
prescribed  for  the  exercise  of  this  power  is 
at  public  auction.  A  sale  made  otherwise 
than  at  public  auction  does  not  pass  any  title 
out  of  the  county,  because  the  exercise  of  the 
power  to  sell  is  in  violation  of  the  mode 
prescribed,  and  the  sale  Is  therefore  void. 
Ferguson  v.  Halsell,  47  Tex.  421.  The  duly 
appointed  commissioner  properly  exercising 
the  power  to  sell  and  dispose  of  the  land 
at  public  auction,  and  a  compliance  with 
the  terms  of  the  sale  by  the  purchaser  at 
such  sale,  completes  the  sale  and  purchase  of 
the  land.  The  deed  and  acknowledgment  of 
the  deed  are  evidences  of  the  sale,  and  the 
failure  to  properly  execute  the  deed  and  ac- 
knowledgment would  not  render  void  and  of 
no  effect  the  sale  and  purchase  of  the  land 
so  made.  If  the  sale  was  not  void,  then  the 
purchaser  under  the  sale  acquired  a  beneficial 
or  equitable  Interest  in  the  land  upon  his 
compliance  with  the  terms  of  the  sale.  In 
this  case  it  appears  that  Taylor,  the  agent  of 
the  county,  was  duly  appointed  such  agent 
of  Hardin  county  to  sell  and  dispose  of  the 
land  at  public  auction,  and  that  he  exercised 
this  power,  in  the  proper  and  legal  way,  at 
public  auction,  and  sold  and  disposed  of  the 
land  in  such  manner  to  J.  G.  Sims,  and  that 
J.  G.  Sims  complied  with  the  terms  of  such 
sale.  The  execution  of  the  deed  was  properly 
proven  at  the  time  It  was  offered  In  evidence. 
While  the  deed  in  this  case  was  not,  perhaps, 
admissible  as  a  conveyance  passing  the  legal 
title,  BtlU  it  was  admissible,  upon  proof  of 
Its  execution,  as  an  instrument  in  writing, 
subscribed  and  delivered  by  the  party  author- 
ized to  dispose  of  the  land,  and  was  such  in- 
strmnent  upon  which  the  purchaser  could 
found  a  beneficial  ownership  or  equitable 
title  to  the  land.  We  are  therefore  of  the 
opinion  that  the  appellee  has  successfully 
shown  an  equitable  title  from  the  appel- 
lant entitling  it  to  recover  on  that  ground  as 
against  the  appellant. 

Even  If  appellee  did  not  have  an  equitable 
title,  there  is  another  ground  upon  which  the 
case  must  be  affirmed.  The  proof  shows  that 
the  appellee  Is  entitled  to  recover  on  the 
10  years  limitation,  having  been  In  actual, 
exclusive,  and  continuous  possession  and  use 
of  the  premises,  claiming  and  enjoying  them 
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for  18  jBaiB,  and,  besides,  paying  taxes  all 
tbe  time  on  the  land  and  baring  improve- 
ments  on  tbe  land.  Tbe  land  was  surplus 
and  private  land  belonging  to  tbe  county, 
and  was  never  used  for  or  dedicated  to  pub- 
lic purposes.  That  limitation  would  run,  see 
Johnson  v.  Iilano  County,  15  Tex.  Civ.  App. 
421,  39  S.  W.  995. 
Tbe  case  was  ordered  affirmed. 


JONES  et  al.  v.  GARDNER. 

(Court  of  Civil  Appeals  of  Texas.     June  25, 

190a    Rehearing  Denied  Oct  8,  1908.) 

1.  PaYMKMT— VOLDNTABI    Payiibrt— Reoov- 
BBT. 

A  lawyer's  partnership  agreement  provid- 
ed that  the  members  of  the  firm  should  share 
equally  in  fees  received  on  account  of  busi- 
ness transacted  by  the  firm,  but  that  6.,  the  in- 
coming member,  should  not  share  the  salary  paid 
the  other  two  as  general  attorneys  for  a  rail- 
road. J.,  one  of  the  partners,  was  thereafter 
appointed  receiver  for  the  railroad,  and  employ- 
ed 6.  as  his  attorney  at  $200  per  month.  On 
the  first  salary  being  received,  G.,  after  con- 
sultation with  bis  partners,  paid  each  of  tbom 
one-third  thereof,  and  continued  so  to  do  until 
he  died,  at  which  time  one  month's  salary  was 
due.  Held,  that  the  payment  so  made  was  vol- 
untas, and  not  the  result  of  a  mistake,  and 
that  G.'s  executrix  was  therefore  not  entitled  to 
recover  from  J.  any  part  of  the  salary  so  re- 
ceived by  him. 

2.  Rbceivbbb— Services  of  Fobmeb  Receiveb. 

Where  a  receiver  employed  his  law  part- 
ner as  his  attorney  at  a  specified  salary,  the 
receiver,  after  he  had  been  superseded,  could 
not  recover  against  his  successor  for  services  as 
an  attorney  m  assisting  his  attorney  so  em- 
ployed. 

3.  Indemnity— Implied  Contbact. 

Where  judgment  was  rendered  against  a  re- 
ceiver's successor  for  services  rendered  by  the 
attorney  of  the  original  receiver,  the  successor 
was  entitled  to  a  judgment,  over  against  the 
original  receiver,  for  the  amount  so  recovered. 

4.  Partnership  —  Accounxing  —  Rights  of 
Partnebs. 

Where  a  deceased  member  of  a  firm  was  ap- 
pointed attorney  for  another  member  who  was 
receiver  of  a  railroad  company,  and  the  par- 
ties construed  their  partnership  agreement  to 
require  such  attorney  to  divide  the  compensa- 
tion received  among  his  partners,  the  right  of 
one  of  the  surviving  members  of  the  firm  to 
recover  a  portion  of  a  month's  salarv  due  such 
attorney,  though  unptaid  when  he  3ied,  could 
only  be  determined  in  an  accounting  of  the 
partnership  business. 

Appeal  from  District  Court,  Harrison 
County;    W.  C.  Buford,  Judge. 

Action  by  Mrs.  Hattle  Gardner,  as  execu- 
trix, etc.,  against  8.  P.  Jones  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reformed  and  afilrmed. 

In  February,  1904,  S.  T.  Scott  and  appel- 
lant S.  P.  Jones,  as  partners  under  tbe  firm 
name  of  Scutt  &  Joues,  were  practicing  law. 
As  such  partners,  they  were  tbe  general  at- 
torneys of  the  Texas  Southern  Railway  Com- 
pany. During  the  month  mentioned  John 
M.  Gardner  became  a  member  of  the  Arm, 
and  tbe  business  thereof  was  continued  un- 


der the  firm  name  of  Scott,  Jones  &  Gardner. 
When   Gardner   became   a   member   of   tie 
Arm,  it  was  agreed  between  the  parties  that 
he  should  not  share  In  tbe  salary  to  be  paid 
Scott  and  Jones  as  general  attorneys  for  said 
railroad,  but  should  share  equally  with  them 
in  all  fees  which  might  be  received  on  ac- 
count of  business  transacted  by  the  new  firm. 
July  11,  1904,  Jones  was  appointed  receiver 
of  said  railroad  company.    As  such,  on  the 
same  day,  he  contracted   with   Gardner  to 
represent  blm  as  receiver  at  a  salary  of  |200 
per  month.     At  the  time  this  contract  was 
made,  nothing  was  said  between  the  parties 
about  the  disposition  to  be  made  by  Gardner, 
who,  It  was  contemplated,  would  conUnue  to 
be,  and  who  did  continue  to  be,  a  member 
of  the  firm  of  Scott,  Jones  &  Gardner,  of  tbe 
salary  to  be  paid  to  him  as  attorney  for  the 
receiver.    About  the  15th  day  of  August,  1904. 
a  check  covering  tbe  first  Installment  of  tlie 
salary  to  be  paid  to  Gardner  was  delivered  to 
him  by  the  receiver's  auditor.     Shortly  be- 
fore, or  shortly  after  he  had  the  check  cash- 
ed, Gardner  asked  Jones  what  he  (Gardner) 
should  do  with  reference  to  a  division  of  tbe 
part   of  the  salary   received  by   him   with 
Scott.    Jones  replied,  as  he  testified,  that  it 
was  a  matter  with  which  be  had  nothing  to 
do,  but  that  his  opinion  was  that  he  (Gard- 
ner) should  pay  to  Scott  thereof  a  sum  equal 
to  tbe   sum   ($75)    Scott,   prior   to   the   ap- 
pointment of  a  receiver,  had  been  receiving 
as   an    attorney   of   tbe   railroad   company. 
Shortly    thereafterwards    Gardner   gave    to 
Jones  one-third  of  the  amomit  received  by 
him  on  account  of  bis  salary  as  attorney  for 
the  receiver,  and  at  the  same  time  stated 
that  be  had  "fixed  jt"  with  Scott  by  paying 
to  him  one-third  thereof.    Gardner  continued 
to  be  the  receiver's  attorney  until  January 
19,  1906,  when  be  died.    During  the  time  he 
was  such  attorney  be  received,  on  account 
of  his  salary  as  such,  sums  aggregating  $3,- 
400,  which,  as  received,  he  divided  equally 
between  himself,  Scott,  and  Jones.    At  the 
time  be  died  there  was  due  Gardner   one 
month's  salary,  or  |200,  as  such  attorney. 
In  February  after  his  death,   of  the  $200 
due  .on  bis  salary  one-third  was  paid  to  his 
estate,  one-third  to  Scott,  and  the  remaining 
one-third  was  retained  by  Jones. 

The  suit  was  commenced  June  2,  1908,  by 
appellee,  as  executrix  of  John  M.  Gardner's 
will,  against  Jones  as  receiver,  and  as  well 
against  him  as  an  Individual,  to  recover  $1,- 
200,  that  being  the  sum  received  by  him  from 
Gardner  of  the  amount  of  the  latter's  salary 
as  attorney  for  the  receiver,  including  one- 
third  of  tbe  $200  paid  on  said  salary  after 
Gardner's  death.  The  suit  was  on  the  con- 
tract, and  in  tbe  alternative  for  the  value  of 
Gardner's  services.  October  1,  1906,  Jones 
resigned  as  receiver,  and  appellant  Taylor 
was  apiMlnted  In  his  stead.  October  20,  1006, 
Jones  imswered,  alleging,  among  other  things, 
that  at  the  time   Gardner   commenced   his 
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seiTlces  as  the  receiver's  attorney,  there  was 
a    large   nnmber — about    500 — of   important 
suits  pending  against  the  railway  company 
which  the  receiver,  through  his  attorney,  was 
charged  with  the  duty  of  defending;  that  he 
rendered  assistance  of  the  value  of  $10,000 
to  said  attorney;    that  said  Gardner  volun- 
tarily gave  to  him  as  a  member  of  said  firm 
of  Scott,  Jones  &  Gardner,  one-third  of  the 
salary  earned  by  him  as  the  receiver's  attor- 
ney each  month  as  it  was  paid  to  him;   or, 
if  said  Gardner  did  not  so  give  same  to  blm, 
then  he  paid  same  to  him  as  compensation 
for  bis  (Jones')  services  In  assisting  as  an  at- 
torney at  law  In  the  defense  of  said  suits, 
after  the  title  and  ownership  of  the  sums 
representing  said  salary  had  been  devested 
out  of  him  (Jones)  as  receiver,  and  become 
fnlly  vested  in  said  Gardner;    and  that  the 
transaction  therefore  was  one  between  him- 
self and  Gardner  in  their  private  capacities, 
and  not  in  their  capacities  as  receiver  and  re- 
ceiver's attorney,  etc.    He  further  alleged  In 
his  answer  that  the  $1,200  which  appellee 
sought  to  recover  of  him  had  been  In  an  ad- 
justment, made  by  the  court  of  his  account 
as  receiver,  wrongfully  charged  against  him, 
and  prayed  for  judgment  against  the  receiv- 
er (Taylor)  who  succeeded  him  as  such.   Tay- 
lor, as  receiver,  answering,  alleged,  among 
other  things,  that  at  the  time  Gardner  was 
employed  by  Jones  as  attorney  for  him  as  re- 
ceiver. It  was  understood  between  Jones  and 
Gardner  that  the  former  was  to  receive  one- 
third  of  the  latter's  salary  as  such  attorney ; 
and  that  Jones  did  receive  one-third  of  said 
salary,   to  wit,   the  sum  of  $1,200   thereof, 
which,  because  of  said  agreement  between 
him  and  said  Gardner,  was  In  his  hands  a 
trust  fund  for  which  he  should  account  to 
him  (Taylor)  as  receiver,  and  for  which,  as 
receiver,  he  prayed  Judgment  against  Jones. 
The  case  was  submitted  to  a  jury  on  spe- 
cial issues.    The  questions  propounded  to  the 
Jury  and  their  answers  were  as  follows:    "(1) 
Was  there  any  contract,  agreement,  or  under- 
standing, or  any  arrangement  between  S.  P. 
Jones  and  John   M.  Gardner,  at  the   time 
Gardner  was  employed  to  represent  Jones  as 
his  attorney  for  the  receiver,  that  the  salary 
to  be  paid  by  Jones  to  Gardner  was  to  be 
divided    with   Jones?     Answer.  There    was 
no  agreement  at  the  time;  only  the  agree- 
ment made  when  Gardner  was  admitted  to 
the  firm.    (2)  At  the  time  Gardner  was  em- 
ployed by  Jones'  to  represent  him  as  attor- 
ney for  receiver,  was  It  understood  by  them 
that  the  salary  of  Gardner  as  said  attorney 
was   to  be  divided   equally   between   S.   T. 
Scott,  John  M.  Gardner,  and   S.  P.  Jones? 
Answer.  Na     (3)  State  whether  or  not  the 
services  of  John   M.  Gardner,   as  attorney 
for  the  receiver,  were  worth  $200  per  month. 
If  not,  how  much  were  they  worth?    Answer. 
Xes;    $200.     (4)  State  whether  or   not  the 
value  of  the  services  of  S.  P.  Jones,  In  as- 
sisting John  M.  Gardner,  and  in  attention 


to  the  legal  work  of  the  receivership,  was 
worth  the  sum  of  $1,200.  If  not,  how  much 
was  such  services  worth?  Answer.  Yes; 
$1,200.  (5)  What  was  the  amount  and  value 
of  the  services  of  John  M.  Gardner  for  the 
month  of  January,  1906,  and  what  amount 
has  been  paid  thereon?  Answer.  $200;  one- 
third  paid  to  his  estate.  (6)  How  long  did 
John  M.  Gardner  serve  as  attorney  for  the 
receiver,  S.  P.  Jones?  Answer.  Nineteen, 
months.  (7)  What  amount  of  money  did  S. 
P.  Jones,  receiver,  pay  to  John  M.  Gardner, 
as  attorney  for  receiver,  up  to  January  1,' 
1906?  Answer.  $3,600.  (8)  Did  John  M. 
Gardner  pay  to  S.  P.  Jones  any  of  the  at- 
torneyship money  under  the  mistaken  belief 
that  such  funds  were  partnership  funds  be- 
longing to  the  firm  of  Scott,  Jones  tc  Gard- 
ner; and  if  so,  what  amount  was  so  paid? 
Answer.  No.  (9)  Was  the  money  paid  S.  P. 
Jones  by  John  M.  Gardner  paid  as  S.  P. 
Jones'  part  of  partnership  funds  belonging  to 
the  firm  of  Scott,  Jones  &  Gardner,  or  was  It 
a  donation  or  gift  from  Gardner  to  Jones? 
Answer.  Paid  as  partnership  funds.  (10)  Whs 
there  any  agreement,  arrangement,  expressed 
or  Implied,  at  the  time  Jones,  receiver,  em- 
ployed John  M.  Gardner  his  attorney,  by 
which  Jones  contemplated  that  he  (Jones) 
was  to  receive  a  part  of  the  salary  of  Gard- 
ner, and  If  you  answer  yes,  then  state  how 
much  he  so  received?  Answer.  None  at  the 
time;  only  the  original  agreement  of  the 
firm.  (11)  Has  S.  P.  Jones  been  paid,  or 
has  he  been  allowed  for  his  services  as  an  at- 
torney while  Gardner  was  his  attorney? 
Answer.  Yes."  On  the  findings  of  the  jury 
the  court  rendered  a  judgment  (1)  declaring 
the  contract  entered  into  between  Jones  and 
Gardner,  whereby  the  latter  was  employed 
to  repre.sent  the  former  as  receiver  as  his  at- 
torney, to  be  against  public  policy  and  there- 
fore void ;  (2)  In  favor  of  Taylor,  as  receiver, 
against  appellee,  as  executrix,  for  the  $2,400 
received  by  Gardner  under  said  contract, 
and  against  Jones  for  the  $1,200  received  by 
him  thereunder ;  (3)  in  favor  of  appellee,  as 
executrix,  against  Taylor,  as  receiver,  for 
the  sum  of  $3,G00,  less  the  $2,400  adjudged 
in  favor  of  the  receiver  against  her,  as  the 
value  of  Gardner's  services  as  attorney  for 
the  receiver,  which  Gardner  was  entitled 
to  recover  on  a  quantum  meruit ;  (4)  against 
Jones  on  his  cross-action  against  Taylor,  as 
receiver;  and  (5)  against  appellee  for  one- 
third  the  costs,  against  Taylor,  as  receiver, 
for  one-third  thereof,  and  against  Jones  for 
the  remaining  one-third  thereof. 

P.  M.  Young,  for  appellant  Jones.  M.  P. 
McGee,  J.  W.  Scott,  and  Scott  &  Lane,  for 
appellant  Taylor.    C.  E.  Carter,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  We  think  the  finding  of  the  jury 
must  be  held  in  effect  to  be  that,  while  there 
was  no  express  agreement   between  Joues, 
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as  receiver,  and  Gardner,  at  the  time  the 
latter  was  employed  as  the  former's  attorney, 
that  the  salary  to  be  paid  to  Gardner  should 
be  treated  as  a  part  of  the  partnership  fands 
of  the  Arm  of  Scott,  Jones  &  Gardner,  the 
parties  in  fact,  when  the  first  installment  of 
the  salary  shortly  thereafterwards  was  paid, 
and  ever  afterwards,  so  treated  it,  and  on  the 
basis  agreed  upon  when  Gardner  became  a 
member  of  the  firm,  divided  it  equally  among 
them.  Whether  this  finding  of  the  Jury  was 
sufRcient  to  support  the  finding  by  the  court 
that  the  contract  was  Told,  or  whether,  if  the 
contract  was  merely  voidable  at  the  Instance 
of  Taylor,  representing  as  receiver  the  trust 
estate,  the  finding  was  sufficient  to  support 
the  judgment  of  the  court  declaring  it  to  be 
void,  in  the  view  we  take  of  the  case  need 
not  be  determined.  For  whether  the  recovery 
was  on  the  contract  or  quantum  meruit  would 
not  affect  the  disposition  which  we  think 
must  be  made  of  the  case.  No  question  seems 
to  be  made  by  any  of  the  parties  about  Gard- 
ner's right  to  compensation  In  the  sum  of 
$3,600  (Instead  of  $3,800,  as  erroneously  found 
by  the  Jury)  for  services  rendered  the  receiver 
as  bis  attorney.  Being  entitled  to  demand 
the  $3,600  of  the  receiver,  whether  he  was 
so  entitled  by  reason  of  the  contract  or  be- 
cause, independent  of  the  contract,  be  had 
performed  services  entitling  him  to  demand 
and  receive  of  the  receiver  that  sum  Is  of  no 
Importance.  If  his  claim  should  be  referred 
either  to  the  contract  or  the  quantum  meruit. 
It  should  be  treated  as  satisfied  in  so  far  as 
it  was  paid ;  and  In  so  far  as  it  was  not  paid, 
the  receiver  must  be  held  to  be  liable  therefor. 
The  practical  question  made  by  the  record, 
therefore.  Is,  how  much  of  the  sum  due  to 
Gardner  was  paid  to  blm?  The  Jury  found  that 
$3,C00,  the  entire  sum  due,  had  been  paid  by 
Jones  as  receiver.  As  to  a  part  of  the  sum 
named,  the  finding  is  not  supported  by  the 
evidence.  It  was  undisputed  that  $3,400  of 
the  sum  was  so  paid ;  but  it  also  was  undis- 
puted that  $200,  the  remainder  of  the  sum 
alleged  to  be  due  on  the  salary,  had  not  been 
paid  at  the  date  of  Gardner's  death,  and  that 
of  this  $200  only  one-third  thereof  was  ever 
paid  to  appellee,  his  legal  representative.  For 
the  part  remaining  unpaid  of  the  $200  we 
think  appellee's  suit  was  maintainable  as 
against  the  receiver.  But  we  are  of  the  opin- 
ion that  she  was  not  entitled  to  recover,  as 
against  the  receiver,  for  any  part  of  the  re- 
mainder of  Gardner's  salary;  and,  further, 
that  she  was  not  entitled  to  recover  as 
against  Jones  for  any  part  of  such  remain- 
der, unless  It  should  be  said  that,  after  receiv- 
ing the  money,  Gardner  by  mistake  paid  a 
portion  of  same  to  Jones.  As  to  this  the 
evidence  was  that  when  Gardner  became  a 
member  of  the  firm  of  Scott,  Jones  &  Gard- 
ner, It  was  agreed  that  all  business  which 
might  be  transacted  by  the  new  firm,  other 
than  that  covered  by  the  salary  the  old  firm 
of  Scott  &  Jones  were  receiving  as  general 


attorneys  for  the  Texas  Southern  Railway 
Company,  should  be  equally  divided  between 
the  members  of  the  new  firm.  Afterwards, 
when  Gardner  was  appointed  attorney  for  the 
receiver,  the  business  was  treated  by  them — 
as,  in  effect,  found  by  the  Jury — as  business 
of  the  new  firm,  and  during  Gardner's  life- 
time the  salary  therefor  paid  to  blm,  aggre- 
gating $3,400,  was  divided  on  the  basis  of 
the  partnership  agreement,  as  was  all  other 
business,  as  lawyers,  done  by  the  new  firm 
or  Its  members.  There  is  no  evidence  in  the 
record,  as  we  view  it,  suggesting  that  this 
division  made  of  Gardner's  salary  was  the  re- 
sult of  a  mistake,  mutual  or  otherwise.  On 
the  contrary,  the  evidence,  we  think,  supports 
the  finding  of  the  Jury  that  the  division  was 
made  because  the  parties  construed  the  terms 
of  their  partnership  contract  as  applying  to  a 
salary  received  by  one  of  its  members  for  serv- 
ices as  a  lawyer.  In  fact,  we  think,  no  other 
conclusion  than  that  the  parties  so  construed 
their  partnership  contract  reasonably  can  be 
drawn  from  the  evidence.  We  agree  that.  If 
the  contract  by  the  receiver,  with  a  member 
of  bis  firm  as  such,  should  be  treated  as  void 
on  grounds  of  public  policy,  a  proposition  we 
are  not  prepared  to  admit  is  true  as  a  matter 
of  law,  no  presumption  should  be  indulged 
that  the  contract  was  Intended  to  be  with 
Gardner  for  the  firm;  but  the  evidence,  it 
seems  to  us,  forbids  Indulging  a  presumption 
one  way  or  the  other,  because,  while  it  doubt- 
less is  true  that,  at  the  time  the  partnership 
contract  was  entered  Into,  the  parties  did  not 
contemplate  that  the  railroad  would  be  plac- 
ed In  the  bauds  of  a  receiver,  or,  if  it  sbould 
be,  that  Jones  would  be  the  receiver  and 
Gardner  bis  attorney,  the  fact  remains  that, 
when  it  happened  that  the  road  was  placed 
In  the  hands  of  Jones  as  Its  receiver,  and 
that  Gardner  was  made  his  attorney,  the 
terms  of  the  partnership  contract  were  ap- 
plied to  the  attorney's  salary,  and  It  was 
divided  as  the  proceeds  of  business  transacted 
by  a  member  of  the  firm,  as  a  part  and  with- 
in the  scope  of  the  partnership  business.  This 
was  done  after  consideration,  by  the  members 
of  the  firm,  as  to  the  disposition  to  be  made 
of  the  salary;  for  the.  evidence  was  that 
Gardner  mentioned  the  matter  to  Jones  when 
the  first  installment  of  the  salary  was  paid; 
that  he  afterwards  took  it  up  with  Scott, 
the  other  member  of  the  firm,  and  then  di- 
vided the  same  equally  between  himself, 
Scott,  and  Jones.  The  division  so  made  rea- 
sonably could  not  have  been  the  result  of  a 
mistake  of  the  parties.  If  It  cou^d  have  been, 
reasonably  the  mistake  would  have  been  dis- 
covered by  them  within  the  16  months  follow- 
ing such  division,  and  before  Gardner's  death, 
when  from  month  to  month,  they  made  a  like 
division  of  other  Installments  of  the  salary. 
Evidently  the  salary  was  divided  by  Gardner, 
and  equal  parts  thereof  paid  by  him  to  his 
partners,  because  he  regarded  the  partnership 
contract  as  requiring  it    Evidently  bis  part- 
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neni  received  of  him  the  parts  allotted  to 
them  becanse  they  believed  properly  they 
were  entitled  to  game  under  their  contract 
with  h^D.  There  being  an  absence  of  any- 
thing lu  the  evidence  suggesting  that  the 
division  was  made  as  the  result  of  a  mistake, 
the  payments  by  Gardner  of  parts  of  his 
salary  to  Jones  therefore  must  be  treated  as 
voluntary,  and  within  the  rule  "that  money 
voluntarily  paid  under  a  claim  of  right,  and 
with  Icnowledge  of  the  facts  on  the  part  of 
the  person  malting  the  payment  or  affected 
by  it,  cannot  be  recovered  bacli  on  the  ground 
that  the  asserted  claim  was  invalid  or  unen- 
forceable." 22  A.  &  E.  Ency.  Law  (2d  Ed.)  p. 
CO}) ;  Galveston  City  Co.  v.  Galveston,  56  Tex. 
480;  Gilliam  v.  Alford,  69  Tex.  267,  6  S.  W. 
757.  It  follows  that  appellee  was  not  en- 
titled to  recover  as  against  Jones,  on  account 
Of  the  payments  made  to  him  by  Gardner  of 
parts  of  his  salary. 

We  think  the  court  did  not  err  In  refus- 
ing Jones  a  recovery  against  the  receiver,  on 
account  of  services  performed  as  an  attorney 
in  assisting  Gardner.    On  the  contrary,  we 


think  the  receiver  should  have  a  Judgment 
over  against  Jones'  for  the  sum  adjudged 
against  him  (the  receiver)  In  appellee's  favor. 
If  Jones  is  entitled,  as  against  appellee,  to  a 
portion  of  the  $200,  It  would  be  In  an  account- 
ing covering  the  partnership  business  of 
Scott,  Jones  &  Gardner.  As  complained  of 
by  appellee  In  her  cross-assignment,  we  think 
the  court  erred  in  adjudging  the  costs  equal- 
ly among  the  parties. 

The  Judgment  of  the  trial  court  will  be  so 
reformed  as  to  adjudge  a  recovery  In  favor 
of  appellee  against  the  receiver  for  the  sum 
of  $133.34,  Interest  thereon  at  the  rate  of  6 
per  cent  per  annum  from  January  19,  1906, 
and  the  costs  Incurred  by  her  In  the  court 
below,  and  In  favor  of  the  receiver  against 
Jones  for  a  like  sum  and  Interest  and  the 
costs  of  bis  cross-action  against  Jones.  Jones 
win  recover  as  against  appellee  the  costs  In- 
curred by  him  in  defending  against  her  suit, 
and  the  costs  of  this  appeal  will  be  adjudged 
against  appellee. 

As  so  reformed,  the  Judgment  will  be  af- 
firmed. 
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SPARKS  et  al.  t.  BARBER  ASPHALT  PAV- 
ING CO. 
(C!oart  of  Appe&ls  of  Kentucky.    Oct.  15,  1908.) 

1.  Municipal,    Cobporations  —  Street    Im- 

PBOVEMENTS — OBIOINAI.   CONSTRUCTION. 

A  city,  ordering  the  erading  and  paving  of 
a  street,  a  part  of  which  Dad  been  improved  by 
an  abutting  owner  at  his  own  cost  on  bis  own 
initiative,  orders  the  original  construction  of 
the  street,  and  the  abutting  owners  may  be  tax- 
ed for  the  cost  thereof. 

2.  Same— "CONSTEUCTED." 

A  street  is  not  "constructed,"  within  the 
law  authorizing  the  original  construction  of  a 
street  at  the  cost  of  abutting  owners,  until  its 
construction  is  prescribed  by  the  city  authori- 
ties. 

[Ed.  Note.— For  other  definitions,  see  Words 
an^  Phrases,  vol.  2,  p.  1468.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  the  Barber  Asphalt  Paving  Com- 
pany against  Nancy  Sparks  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Gregory  &  McHenry,  for  appellant  Sparks. 
James  P.  Gregory,  guardian  ad  litem.  Wm. 
Furlong,  John  L.  Woodbury,  A.  E.  Richards, 
and  A.  B.  Bensinger,  for  appellee. 

HOBSON,  J.  What  Is  now  Frankfort  ave- 
nue in  the  city  of  Louisville  was  formerly 
the  Louisville  &  Shelbyvllle  turnpike.  While 
the  pike  was  still  in  the  possession  of  the 
turnpike  company,  the  town  of  Crescent  Hill 
was  formed,  which  Included  within  its  limits 
a  part  of  the  pike.  While  the  road  was  the 
property  of  the  turnpike  company  and  with- 
in the  town  of  Crescent  Hill,  the  Louisville 
Water  Company  Improved  the  part  of  the 
road  with  macadam  along  the  front  of  the 
Louisville  Water  Company's  property,  ex- 
tending westwardly  to  the  intersection  of 
Crescent  avenue.  The  width  of  the  Improve- 
ment was  44  feet  A  part  of  the  road  was 
raised  3  or  4  feet,  to  the  level  of  the  tracks 
of  the  Louisville  Sc  Nashville  ftallroad  Com- 
pany, which  run  parallel  with  the  road.  In 
addition  to  this  gutters  and  curblngs  were  put 
in.  The  entire  cost  of  the  Improvement  was 
borne  by  the  Louisville  Water  Company. 
After  all  this  had  been  done  some  years,  the 
boundaries  of  the  city  of  Louisville  were  ex- 
tended so  as  to  take  in  the  town  of  Crescent 
Hill ;  and  on  April  7, 1905,  the  city  passed  an 
ordinance  for  the  construction  of  a  part  of 
Frankfort  avenue  by  grading,  curbing,  and 
paving  with  asphalt.  The  section  so  ordered 
to  be  Improved  Included  within  it  that  part 
of  the  street  which  had  been  before  improved 
by  the  water  company  voluntarily  for  reasons 
of  Its  own.  The  only  question  necessary  to 
be  determined  on  this  appeal  Is  whether  the 
making  of  the  asphalt  street  under  the  ordi- 
nance was  original  construction  as  to  this 
part  of  the  street  which  had  before  been  Im- 
proved by  the  Louisville  Water  Company. 
The  circuit  court  held  that  it  was  original 


construction,  and  the  property  owners  who 
were  assessed  for  It  have  appealed. 

The  rule  as  declared  by  this  court  In  a  num- 
ber of  opinions  is  that  until  the  street  is  im- 
proved as  provided  by  the  municipal  author- 
ities, and  an  improvement  is  made  for  which 
the  property  owners  are  charged,  there  is  no 
original  construction  of  the  street;  in  other 
words,  the  abutting  property  may  be  taxed 
to  construct  the  street,  and  this  power  of 
taxation  is  not  affected  until  it  Is  exercised. 
McHenry  v.  Selvage,  99  Ky.  234,  35  S.  W. 
645;  Wymond  v.  Barbour  Asphalt  Paving 
Company,  T7  S.  W.  203,  25  Ky.  Law  Rep. 
1135 ;  Helm  v.  FIgg,  89  S.  W.  301,  28  Ky.  Law 
Rep.  896;  Catlettsburg  v.  Self,  115  Ky.  677, 
74  S.  W.  1064;  Adams  v.  Ashland,  80  S.  W. 
1105,  26  Ky.  Law  Rep.  184;  Lindsey  v. 
Brawner,  97  S.  W.  1,  29  Ky.  Law  Rep.  1238 ; 
Gast  V.  Minor.  91  S.  W.  251,  28  Ky.  Law  Rep. 
1256 ;  Barfleld  v.  Gleason,  111  Ky.  491,  63  S. 
W.  964.  The  Circuit  court  followed  the  rule 
declared  in  these  opinions.  The  facts  In 
many  of  these  cases  cannot  be  distinguished 
from  the  facts  of  this  case.  The  cases  differ 
in  degree,  but  not  in  principle.  The  rule  de- 
clared by  the  court  rests  upon  the  ground 
that  until  the  abutting  property  has  once 
been  compelled  to  bear  the  burden  the  city 
has  not  constructed  originally  the  street 
which  In  Justice  to  all  other  property  within 
the  city  and  upon  an  equal  basis  under  the 
statute  it  should  do.  If  appellant's  conten- 
tion were  sustained.  It  would  follow  that 
Frankfort  avenue  might  be  constructed  as  an 
asphalt  street  at  the  cost  of  the  adjoining 
landowners  on  certain  squares,  and  could 
not  be  so  constructed  on  other  squares,  al- 
though the  city  authorities  had  not  before  de- 
fined bow  the  street  should  be  constructed. 
If  this  were  the  rule,  there  could  l>e  no  uni- 
formity In  the  streets  of  the  city,  and  per- 
sons who  paid  for  the  construction  of  an  as- 
phalt street  in  front  of  their  property  might 
not  receive  the  benefits  contemplated  by  law, 
because  right  by  the  side  of  them  might  be 
property  owners  who  could  not  be  required 
to  pay,  and  either  there  could  be  no  asphalt 
street  constructed  in  front  of  them  or  It  must 
be  done  at  the  cost  of  the  city.  If  It  was  done 
at  the  cost  of  the  city,  the  burden  would 
in  part  fall  on  those  who  bad  already  paid 
for  the  construction  of  their  part  of  the 
street ;  and  If  it  was  not  so  done  they  would 
have  no  asphalt  street  It  is  essential  that 
the  streets  of  the  city  must  be  uniform.  To 
have  uniformity,  they  must  be  regulated  by 
the  elty  authorities.  There  could  be  no  uni- 
formity if  each  proflfrty  owner  might  im- 
prove the  street  In  front  of  him,  and  thus 
forestall  action  by  the  city  authorities,  direct- 
ing how  the  street  shall  be  constructed.  As 
the  city  authorities  have  control  of  the 
streets,  a  street,  in  the  meaning  of  the  law. 
Is  not  constructed  until  Its  construction  Is 
prescribed  by  the  city  authorities;  and  until 
it  Is  so  prescribed,  and  the  property  holders 
are   required   to   pay   for   constructing  the 
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street,  tbe  cost  of  constzncting  the  street  as 
required  by  the  city  authorities  may  be  a»- 
Bessed  against  their  property. 
Judgment  a£3rmed. 


Ea)GAR  et  al.  v.  GERTISON. 
(Court  of  Appeals  of  Kentucky.    Oct.  9,  190&) 

1.  Infants — Date  of  Majobitt — Evidence — 
■Weight. 

Evidence  in  an  action  to  cancel  a  deed  held 
to  show  that  grantor  was  of  age  when  it  was 
executed. 

2.  Samb— Bttbden  of  Proof. 

In  an  action  to  cancel  a  deed  on  the  ground 
the  grantor  was  an  infant  when  it  was  execut- 
ed^ the  burden  was  on  the  grantor  to  show  her 
mmority  at  that  time. 

[Ed.  Note. — For' cases  in  point,  see  Cent.  Dig. 
vol.  27,  Infants,  §  294.] 

3.  SAjns— Estopfei,  to  Aixeoe  Infancy. 

Plaintiff,  having  conveyed  land  for  a  rea- 
sonable price,  without  being  coerced  or  persuad- 
ed to  trade,  and  having  with  her  parents  sworn 
that  she  was  of  age  at  the  time  of  the  convey- 
ance, is  estopped  to  sue  for  the  land  on  the 
ground  that  she  was  a  minor  at  that  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Infants,  §  9.] 

Appeal  from  Clrcnit  Court,  Daviess  County. 

"Not  to  be  officially  reported." 

Action  by  Bertha  Edgar  and  another 
against  J.  M.  Gertlson.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.    Affirmed. 

Sweeney,  Ellis  &  Sweeney,  for  appellants. 
Wilfred  Carico,  for  appellee. 

NUNN,  J.  On  October  6,  1884.  John  F. 
Pate  and  wife,  for  the  recited  consideration  of 
$6,000.  conveyed  to  W.  T.  Pate  120  acres  of 
land  situated  about  three  miles  from  the  city 
of  Owenslwro. .  This  conveyance  was  made  to 
W.  T.  Pate  for  life,  and  at  his  death  it  was 
*to  go  to  the  children  of  his  tiody.  On  the  2d 
day  of  September,  1902,  W.  T.  Pate  had  a 
wife,  Charlotte  Pate,  and  four  children  liv- 
ing, named  L.  J.  Pate,  W.  T.  Pate,  Jr.,  Ollle 
Pate,  and  appellant.  Bertha  M.  Pate.  The 
first  two  children, named  were  over  21  years 
of  age,  and  the  other  two  were  under  that 
age.  On  the  date  last  mentioned,  September 
2.  1902,  W.  T.  Pate  sold  to  appellee  the  land 
referred  to  for  $12,000,  and  his  wife  and  two 
adult  children  joined  in  the  conveyance.  Ap- 
pellee paid  to  them  $8,000  In  cash,  and  exe- 
cuted a  note  to  each  of  tbe  two  infants  for 
(2,000,  bearing  interest  at  6  per  cent,  from 
that  date.  When  Ollle  Pate  arrived  at  the 
age  of  21  years  he  conveyed  to  appellee  bis 
one-fourth  Interest  In  the  remainder,  and  ap- 
pellee paid  him  the  $2,000,  with  interest  to 
that  date.  On  June  22,  1904,  appellant,  Ber- 
tha Pate  (now  Edgar)  returned  to  Daviess 
county  from  Jonesboro,  Ark.,  the  place  where 
the  family  moved  to  after  the  conveyance  to 
appellee,  and  represented  to  appellee  that 
she  was  21  years  of  age  and  conveyed  her 
one-fourth  Interest  to  him.  and  he  on  that 
date  paid  her  $2,219,  which  was  the  amount 
of  tbe  note  and  its  interest  to  that  date. 


This  action  was  brought  by  appellant  to  have 
the  deed  made  by  her  to  appellee  canceled, 
upon  the  ground  that  she  was  an  infant  when 
it  was  executed.  She  alleged  that  she  did 
not  arrive  at  the  age  of  21  years  until  July 
16,  1905 ;  that  she  had  been  induced  to  exe- 
cute the  deed  by  the  fraudulent  conduct  of 
appellee,  who  knew  at  the  time  that  she  was 
under  21  years  of  age;  that  her  Interest  in 
the  land  was  procured  by  appellee  at  a  gross- 
ly Inadequate  price;  that  she  had  spent  the 
money  she  received  for  it  l)efore  she  arrived 
at  the  age  of  21  years;  and  that  she  was 
then  unable  to  refund  to  appellee  the  mon- 
ey received  from  hipi.  Tbe  allegations  of 
the  petition  were  controverted  by  appellee's 
answer,  and  a  plea  of  e8topi>eI  interposed  by 
reason  of  the  fraudulent  conduct  of  appel- 
lant, and  upon  a  trial  the  lower  court  dis- 
missed appellant's  petition,  and  she  has  ap- 
pealed. 

Appellant  testified  that  when  she  executed 
the  deed  to  appellee  she  did  not  know  her 
age,  but  represented  to  liim  that  her  father 
bad  told  her  that  she  was  over  21  years  of 
age  and  had  given  her  the  note  to  come  and 
get  tbe  money  on  it;  that  she  did  not  know 
the  date  of  her  birth  as  recorded  in  the  fam- 
ily Bible,  but  after  that  time  she  found  that 
the  record  kept  In  the  Bible  showed  that  she 
was  not  21  years  of  age  until  the  16th  day 
of  July,  1905 ;  that  l)efore  she  made  the  con- 
veyance she  was  required  by  appellee  to  sign 
an  affidavit  with  reference  to  her  age,  but 
she  paid  no  attention  to  its  contents;  that 
appellee  sent  and  obtained  the  affidavit  of 
her  mother  and  fatlier  with  respect  to  her 
age;  that  she  paid  but  little  attention  to  any 
of  the  affidavits,  and  did  not  know  what  they 
contained;  that  she  received  from  appellee 
a  check  for  $2,219  on  an  Owensboro  bank, 
which  she  collected ;  that  she  did  not  remem- 
ber whether  she  received  cash  or  New  York 
exchange.  Appellee  introduced  her  uncle, 
Samuel  James,  who  testified  that  he  knew 
her  age;  that  she  was  liom  in  the  summer 
after  her  father  became  the  owner  of  this 
tract  of  land  in  1884.  This  witness  also  tes- 
tified that  when  appellant  was  in  Owensboro, 
trying  to  collect  tbe  note  and  its  interest 
from  appellee,  and  t>efore  the  deed  was  made, 
he  informed  appellee  that  appellant  was  not 
21  years  of  age,  and  referred  him  to  the  book 
of  accounts  made  and  kept  by  Dr.  Simon  Lock- 
hart,  who  was  the  physician  present  with  the 
mother  when  appellant  was  bom,  which  was 
in  the  possession  of  Dr.  Charles  Lockhart. 
the  brother  of  Simon,  then  deceased.  Appel- 
lant also  Introduced  Dr.  Charles  Lockhart, 
who  testified  that  he  was  the  administrator 
of  his  brother,  Simon,  and  had  the  book  of 
accounts  kept  by  his  brother  In  his  posses- 
sion, and  that  there  was  an  entry  made 
therein  by  his  brother,  showing  that  he  made 
a  charge  against  W.  T.  Pate  of  $10  for  serv- 
ices rendered  at  the  birth  of  a  child,  which 
fixed  the  date  as  the  16th  day  of  July,  1885. 
She  also  Introduced  her  mother,  who  stated 
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that  from  her  recollection  and  the  record  as 
kept  In  the  family  Bible  her  daughter  was 
bom  on  the  16tb  day  of  Jnly,  1885.  She  stat- 
ed that  some  time  in  June,  1904,  she  went 
with  her  husband  to  the  clerk's  office  in 
Jonesboro,  Ark.,  and  they  signed  and  made 
an  affldaylt  with  reference  to  her  daughter 
Bertha,  but  she  did  not  understand  it  at  the 
time.  She  also  testified  that  the  dates  of  the 
births  of  the  other  four  children  were  made 
at  or  near  the  time  of  their  births. 

Appellee  testified  that  when  appellant  came 
to  him  In  Owensboro  to  collect  the  note  and 
interest  she  represented  that  she  was  over 
21  years  of  age ;  that  her  father  and  mother 
had  both  told  her  that  she  was  over  that 
age;  that  she  had  examined  the  recorded 
date  of  her  birth  in  the  family  Bible,  and 
that  It  showed  that  she  was  over  21  years 
of  age.  Appellee  admitted  having  the  con- 
versation with  appellant's  uncle,  except  that 
part  referring  him  to  the  book  of  Dr.  Lock- 
hart,  but  testified  that  the  conversation  took 
place  after  the  conveyance  and  the  payment 
of  the  money  to  appellant.  He  says  that  he 
was  referred  to  the  book  of  Dr.  Lockhart 
about  the  time  that  Ollle  Pate  came  for  his 
money,  and  that  the  administrator  gave  him 
a  statement  from  the  book  which  showed 
that  a  child  was  born  to  W.  T.  Pate  and  wife 
on  July  16,  1885,  and  when  appellant  came  to 
him  for  her  money  and  offered  to  convey  he 
was  of  the  opinion  that  she  was  not  21  years 
of  age,  and  so  expressed  himself  to  her.  He 
says  that  he  told  her  of  the  birth  of  a  child 
to  W.  T.  Pate  and  wife,  as  shown  by  the 
book  of  Dr.  Lockhart  to  have  been  born  on 
July  16,  1885.  Appellee  and  another  witness 
who  was  present  stated  that  appellant  said 
to  this  that  the  book  of  Dr.  Lockhart  was 
all  right,  but  that  it  was  the  date  of  the 
birth  of  a  younger  child  than  herself,  who 
had  since  died.  Appellee  then  told  her  that. 
If  she  could  convince  his  attorney  that  she 
was  over  21  years  of  age,  he  would  accept 
the  conveyance  from  her  and  pay  her  the 
money  for  her  interest  in  the  land.  To  do 
this  she  made  an  aflidavit  that  she  was  born 
on  the  3d  day  of  June,  1883,  and  became  2] 
years  of  age  on  the  3d  day  of  June,  1904.  and 
also  presented  the  affidavit  of  her  mother 
and  father,  which  was  sworn  to  before  a 
clerk  of  a  court  of  Arkansas,  and  which  Is  as 
follows:  "These  affiants,  W.  T.  Pate  and 
Charlotte  Pate,  state  that  they  are  the  fa- 
ther and  mother  of  Bertha  Pate.  They  say 
that  the  said  Bertha  Pate  was  born  on  the 
3d  day  of  June,  1883,  and  that  on  the  3d 
day  of  June,  1904,  she  attained  the  age  of 
21  years.  They  know  the  above  statements 
are  true  from  their  own  personal  knowledge 
and  memory,  and  also  from  a  record  made 
at  the  birth  of  said  Bertha  Pate  in  their  fam- 
ily Bible,  and  which  entry  shows  that  she 
was  bom  on  said  date,  and  that  said  Bible 
and  entry  have  been  in  their  possession  ever 
since  said  date.  This  affidavit  Is  made  for 
the  purpose  of  having  J.  M.  Gertison  accept 


a  deed  of  the  said  Bertha  Pate  to  her  Inter- 
est in  a  certain  tract  of  land  in  Daviess 
county,  Ky.,  and  that  said  Gertison  may  pay 
to  the  said  Bertha  Pate  the  price  of  said 
land.  The  affiants  say  that  the  foregoing 
statements  are  true.  W.  T.  Pate.  Charlotte 
Pate." 

Appellee  testified  that  these  affidavits  con- 
vinced him  that  she  was  over  21  years  of 
age,  and  upon  the  faith  of  them  be  paid  her 
for  her  interest  in  the  land.  Appellee  in- 
troduced three  witnesses,  who  professed  to  be 
experts  on  penmanship.  They  were  shown 
appellant's  admitted  signatures  to  her  affi- 
davit and  indorsement  on  the  check  which 
she  received  in  payment  of  her  land,  and 
were  also  shown  the  entries  contained  in  the 
family  Bible,  which  was  filed  as  an  exhibit 
with  her  mother's  deposition,  of  the  dates 
of  the  births  of  all  the  children  of  W.  T. 
Pate  and  wife.  They  testified  that,  in  their 
opinion,  the  person  who  signed  the  affidavit 
and  Indorsed  the  check  made  the  entries  of 
births  In  the  family  Bible  referred  to,  and, 
further,  that  all  the  entries  of  dates  of 
births  were  made  at  the  same  time  and  with 
the  same  pen  and  ink,  except  the  figure  "7" 
in  the  year  of  Mary  Pate's  birth  and  the 
figure  "5"  in  1885,  the  year  of  the  birth  of 
appellant  which  figures  appear  to  have  been 
changed  by  the  use  of  an  indelible  pencil. 
Wo  have  this  Bible  before  us;  but  it  is  im- 
possible to  tell  with  certainty  whether  of  not 
this  was  a  figure  "5"  when  the  date  of  birth 
of  appellant  was  first  entered.  However,  there 
arc  some  indications  that  it  was  a  figure 
"3."  We  also  have  the  original  affidavit 
which  appellant  signed  and  the  check  she  in- 
dorsed, and  It  is  reasonably  certain  that  the 
entries  of  births  in  the  Bible  were  written 
by  the  same  person  wlio  signed  the  affidavit 
and  indorsed  the  check.  If  appellant  made 
the  entries  of  births  in  the  Bible,  and  it  was 
a  "5,"  then  in  June,  1904,  when  she  made 
the  conveyance,  she  must  have  known  she 
was  perpetrating  a  fraud  when  she  stated  to 
appellee  that  she  was  over  the  age  of  21, 
and  also  when  she  swore  to  it  in  her  affidavit. 
In  June,  1904.  according  to  the  proof,  ap- 
pellant appeared  to  be  a  reasonably  well  edu- 
cated young  lady,  and  slightly  above  the 
average  young  lady  of  her  age  in  intelli- 
gence; and  it  is  not  reasonable  to  contend 
that  she  did  not  know  her  own  age,  espe- 
cially so  when  the  record  of  It  was  made  in 
the  family  Bible  by  herself. 

The  lower  court  denied  appellant  the  re- 
lief sought  for  several  reasons.  The  first 
was  because  it  was  not  satisfied  that  she  was 
under  21  years  of  age  at  the  date  she  con- 
veyed her  interest  to  appellee,  to  wit,  June, 
1904.  In  this  we  agree  with  the  lower  court 
The  burden  was  upon  her  to  show,  by  pro(tf, 
that  she  was  under  age  at  the  time  of  the 
conveyance,  and  she  did  introduce  evidence 
In  support  of  her  contention  that  was  reason- 
ably convincing  In  its  character;  but  we 
cannot  say  that  it  was  sufficient  to  over- 
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come  the  sworn  statements  of  herself,  father, 
and  mother  by  which  they  obtained  the  pur- 
chase price  of  the  land  from  appellee,  and 
the  suspicion  cast  upon  the  record  In  the 
Bible  of  the  date  of  appellant's  birth;  the 
Indications  being  that  the  last  flgnre  in  the 
year  of  aroellant's  birth  has  been  tampered 
with  or  changed.  Even  conceding  that  the 
court  erred  in  this  matter,  yet  she  cannot 
recover  in  this  action;  for  It  Is  shown  by 
the  proof  that  appellee  did  not  do  anything 
to  induce  her  to  make  the  trade.  He  had  a 
suspicion  that  she  was  not  21  years  of  age, 
and  would  not  receive  a  conveyance  from  her 
until  she,  her  mother,  and  father  all  made 
sworn  statements  that  she  was  over  the  age 
of  21  years.  She  left  her  mother  and  father 
in  Arkansas,  where  the  family  record  was 
kept,  and  carried  the  note  executed  by  ap- 
pellee to  Owoisboro,  Ky.,  and  there  claimed 
to  appellee  that  she  had  arrived  at  the  age 
of  21  years,  and  be  expressed  a  doubt  with 
reference  thereto,  and  referred  to  the  entry 
In  Dr.  liOCkhart's  book,  showing  that  a  child 
had  been  bom  in  July,  1885,  to  her  mother 
and  father.  She  claimed  that  that  was  a 
younger  child,  and  that  it  died  shortly  after 
birth.  Afterwards  she,  her  mother,  and  fa- 
ther all  swore  that  she  was  21  years  of  age, 
and  that  the  record  of  the  births  in  the  fam- 
ily kept  in  the  Bible  showed  that  she  was 
born  In  1883;  thus  removing  all  suspicion 
that  appellee  had  that  she  was  under  21 
years  of  age.  All  this  convinces  us  that  she 
was  the  active  agent  in  procuring  this  sale 
and  conveyance.  From  the  proof  it  is  clear 
that  no  one  induced  her  by  fraud,  or  com- 
pelled her  by  force,  or  in  any  manner  co- 
erced or  persuaded  her,  to  enter  into  the 
trade.  She  was  not  deceived  or  overreached 
In  any  way. 

Under  the  facts  as  they  appear  In  this  case 
she  Is  estopped  from  recovering  the  land 
from  appellee,  for  which,  as  it  appears  from 
the  proof,  she  was  paid  a  reasonable  price. 
Appellant's  counsel  contend  that  the  princi- 
ple of  estoppel  does  not  apply  to  Infants,  and 
presents  a  list  of  authorities  from  other  ju- 
risdictions which  tend  to  support  his  conten- 
tion; but  this  court  has  established  a  dUTer- 
ent  rule,  and  determined  that  Infants  are 
estopped  when  the  facts  are  such  as  appear 
in  this  case.  The  case  of  Schmltheimer  and 
Wife  V.  Eiseman,  7  Bush,  298,  was  a  case 
where  Mrs.  Schmltheimer  and  her  husband, 
while  she  was  an  Infant,  conveyed  a  piece  of 
land,  which  she  Inherited  from  her  father, 
to  Eiseman,  and  after  she  arrived  at  the  age 
of  21  she  brought  the  action  to  have  the 
deed  canceled  and  to  compel  the  purchaser 
to  restore  her  to  the  possession  of  the  prop- 
erty. She  alleged  that  she  was  induced  to 
Join  in  the  conveyance  by  reason  of  the 
"threats,  persuasion,  and  influence"  of  her 
first  husband,  and  her  petition  was  dismiss- 
ed. In  that  case  the  court  said:  "The  allega- 
tion of  infancy  seems  to  be  sustained  by  a 
pr^wnderance  of  the  testimony;  but  it  ai>- 
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pears  that  before  Eiseman  could  be  induced 
to  part  with  his  money,  or  to  accept  the  deed 
now  sought  to  be  vacated,  Louisa  and  her 
then  husband,  for  the  purpose  of  satisfying 
him  .that  she  had  attained  her  majority, 
made  oath  before  a  notary  public  that  to  the 
best  of  their  knowledge  and  information  she 
was  then  more  than  21  years  of  age.  Ap- 
pellee, relying  upon  the  truth  of  the  state- 
ment thus  solemnly  made,  concluded  the 
trade  theretofore  negotiated  by  making  the 
agreed  payment  and  accepting  the  title."  In 
the  case  of  Damron  v.  Commonwealth,  110 
Ky.  268,  61  8.  W.  459,  96  Am.  St.  Bep.  453, 
an  infant,  for  the  piurpose  of  qualifying  an- 
other as  surety  upon  a  bond  for  one  under 
Indictment,  executed  a  deed  and  made  oath 
in  court  that  he  was  21  years  of  age,  and 
afterwards  sought  to  recover  the  land  and 
avoid  the  deed  by  reason  of  his  infancy.  In 
that  case  this  court  referred  to  the  case  of 
Schmltheimer  v.  Eiseman,  supra,  and  then 
said:  "We  are  aware  that  In  some  Jurisdic- 
tions the  contrary  view  is  taken ;  but  we  be- 
lieve in  most  of  the  Jurisdictions  the  rule 
Is  as  announced  In  the  case  above  cited.  How- 
ever, it  is  unnecessary  to  review  the  opinions 
of  the  courts  of  other  states  on  this  question, 
as  we  will  follow  the  rule  of  this  court." 
See,  also,  the  case  of  Harris  v.  Ronk,  107  S. 
W.  341,  32  Ky.  Law  Rep.  966. 

The  evidence  as  to  the  value  of  the  whole 
survey  of  land  at  the  time  appellee  purchased 
it  was  very  conflicting.  Appellant's  evidence 
tended  to  show  that  it  was  worth,  at  that 
time,  about  $18,000;  and  that  of  appellee 
tended  to  show  that  It  was  worth,  at  that 
time,  about  $12,000.  When  appellant  con- 
veyed her  Interest  to  appellee,  her  father  was 
living  and  about  55  years  old,  and  owned  a 
life  estate  In  the  whole  of  the  land.  She  sold 
and  conveyed  her  one-fourth  Interest  subject 
to  his  life  estate.  Conceding  that  the  land 
was  worth  $18,000,  when  you  deduct  there- 
from the  value  of  her  father's  life  estate,  it 
will  leave  the  value  of  her  one-fourth  inter- 
est about  what  she  received  for  it. 

For  these  reasons,  •  the  Judgment  of  the 
lower  court  is  aflflrmed. 


SACKETT  v.  ASHER. 
(Court  of  Appeals  of  Kentucky.    Oct.  9,  1908.) 
Estoppel  —  Oi.aims  to  Land  —  Acts  Consti- 

TUTINO    ESTOPPEi:.. 

Plaintiff  »  estopped  to  claim  land  deeded 
to  him  by  hia  father  and  reconveyed  to  the 
father,  on  the  ground  that  he  was  under  age 
when  he  reconveyed  and  that  his  father  induced 
the  reconveyance  without  consideration,  where 
he  was  present  when  bis  father  gave  a  title  bond 
and  when  the  land  was  conveyed  under  the 
bond,  and  did  not  object  to  the  sale,  nor  claim 
the  land,  and  stated  that  he  was  of  age  when 
be  reconveyed. 

Appeal  from  Circuit  Court,  Leslie  County. 
"Not  to  be  ofllclally  reported." 
Action    by    Abljah    Asher   against   John 
Asher;   F.  M.  Sackett  intervening.    From  a 
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Judgment    for   plaintiff,    Intervener    appeals. 
Reversed,  witb  directions  to  dismiss. 

Cleon   K.   Calvert,    for  appellant     J    M. 
Bicknell,  for  appellee. 

NUNN,  J.  Prior  to  May,  1891,  John  Ash- 
er  was  the  sole  owner  of  about  80  acres  of 
land  situated  in  Leslie  connty,  Ey.  Dur- 
ing that  month  he  conveyed  this  land  to  his 
two  minor  sons,  Henry  and  appellee,  Abijah 
Asher.  There  was  no  consideration  passed 
from  appellee  and  his  brother  to  their  father, 
other  than  love  and  affection.  Henry  Asher 
died  in  Infancy  and  without  Issue.  On  the 
2l8t  of  March,  1906,  Abljah  Asher  convey- 
ed his  interest  in  the  land  back  to  his  father 
for  the  same  consideration  recited  in  the 
deed  from  the  father  to  him  and  his  brother. 
After  John  Asher  received  this  conveyance 
from  his  son,  and  on  the  28th  day  of  April, 
1905,  he  sold  this  land  to  one  G.  W.  Sproul, 
as  agent  for  appellant,  and  executed  a  title 
bond,  agreeing  to  convey  the  land  to  appel- 
lant upon  the  payment  of  the  consideration 
of  ?9  per  acre.  On  the  30th  day  of  Sep- 
tember, 1905,  in  compliance  with  the  bond, 
John  Asher  and  wife  conveyed  it  to  ap- 
pellant, F.  M.  Sackett,  and  J.  H.  Hart,  as 
agent  for  appellant,  paid  the  full  purchase 
price.  Appellee  instituted  this  action  on 
August  24,  1907,  against  his  father,  John 
Asher,  for  the  purpose  of  canceling  the  deed 
he  executed  to  his  father  on  March  21,  1905, 
upon  the  ground,  as  alleged  by  him,  that  he 
was  under  21  years  of  age  at  that  date,  and 
that  his  father  persuaded  and  induced  him  to 
make  and  deliver  to  him  a  deed  of  general 
warranty  for  the  land  without  any  valuable 
consideration.  His  father,  John  Asher,  an- 
swered the  petition,  and  admitted  that  his 
son  was  under  21  years  of  age  at  the  time 
the  conveyance  was  made  by  his  son  to  him; 
that  he  believed  In  good  faith  that  his  son 
was  over  the  age  of  21  at  that  time,  but 
afterwards  he  obtained  information  that  con- 
vinced him  that  his  son  was  under  that  age. 
Appellant,  Sackett,  filed  an  Intervening  peti- 
tion and  was  made  a  party  defendant  to 
the  action.  By  his  petition,  which  was  made 
an  answer  to  the  petition  of  appellee,  he  con- 
troverted all  the  allegations  of  the  petition. 
He  pleaded  affirmatively  that  John  Asher 
conveyed  to  his  sons,  Henry  and  appellee, 
Abljah  Asher,  this  land,  without  any  valuable 
consideration  and  for  the  purpose  of  de- 
frauding his  creditors.  He  also  pleaded  that 
appellee  and  his  father  had  combined  to 
cheat  him  out  of  the  land  or  the  purchase 
price;  that  appellee  was  present  at  his  fa- 
ther's house  when  Sproul  purchased  the  land 
from  his  father  and  prepared  and  took  the 
bond  for  title;  that  he  understood  then  that 
his  father  was  selling  this  land  for  $9  per 
acre,  which  was  a  fair  price  therefor,  and  he 
made  no  claim  to  the  land  nor  any  objection 
to  the  selling  of  it  by  his  father;  that  he 
was  present  when  the  conveyance  was  made 


in  September  thereafter,  and  fbe  purchase 
price  paid,  and  made  no  objection  thereto, 
and  then  .announced,  before  the  purchase 
price  was  paid,  that  be  was  21  years  old 
at  the  time  he  made  the  conveyance  of  the 
land  to  his  father;  and  averred  that  appel- 
lee waa  estopped  from  setting  up  claim  to 
the  land  and  recovering  it  from  appellant 
Appellee,  by  reply,  put  in  issue  these  allega- 
tions. The  lower  court  rendered  judgment 
in  behalf  of  appellee  for  the  land,  and  Sack- 
ett appeals. 

Appellant  failed  to  sustain  by  proof  the  al- 
legation of  the  fraudulent  conveyance  by  the 
father  to  the  sons;  but,  in  our  opinion,  he 
sustained  his  other  averments  by  a  pre- 
iwnderance  of  the  evidence.  The  evidence  is 
conclusive  that  appellee  was  present  at  his 
father's  house  when  Sproul  purchased  the 
land  and  wrote  the  title  bond;  that  he  made 
no  objection  to  the  sale  of  the  land,  nor  did 
be  pretend  then  to  own  an  interest  in  the 
land.  It  appears  that  between  that  date 
and  the  conveyance  to  Sackett  in  September  It 
was  rumored  that  appellee  was  clalmfaig  that 
he  was  under  age  at  the  time  he  conveyed  the 
land  to  his  father.  On  the  day  that  the  con- 
veyance was  made  all  the  parties  assembled 
in  Hyden,  and  Hart,  the  agent  of  appellant, 
approached  appellee  and  called  his  atten- 
tion to  the  rumor,  and  asked  him  If  it  was 
correct  He  said:  "No;  I  was  21  years  old, 
and  It  is  all  right"  Hart  approached  the 
father  and  son  together,  and  they  both  stated 
the  same  in  substance,  and  then  Hart  ac- 
cepted the  deed  and  paid  the  purchase  price 
to  John  Asher.  Appellee  and  Us  father 
testified  this  did  not  occur  in  Hyden,  for  the 
reason  that  appellee  was  not  in  the  town  on 
that  day;  but  appellant  showed  by  a  prex>on- 
derance  of  the  evidence  that  he  was  there 
upon  that  occasion.  Appellee  did  not  claim, 
when  testifying,  that  he  was  ignorant  of  bis 
rights,  or  that  he  was  placed  under  duress 
by  bis  father  or  any  one  else.  There  was 
no  reason  presented  why  appellee  did  not 
make  known  his  claim  to  the  land  before 
the  purchase  money  was  paid,  nor  why  be 
consented  thereto.  Under  these  facts  ap- 
pellee is  estopped  from  recovering  this  land 
from  an  innocent  purchaser.  To  sustain  his 
claim  the  court  would  have  to  sanction  a 
fraud  committed  by  him  and  his  father  upon 
appellant  In  the  case  of  Schmithelmer  v. 
Eiseraan,  7  Bush,  298,  this  court  decided  that 
neither  Infancy  nor  coverture  can  excuse 
parties  guilty  of  fraudulent  concealment  or 
misrepresentation;  for  neither  Infants  nor 
femes  covert  are  privileged  to  practice  fraud 
upon  Innocent  persons.  See,  also,  the  cases 
of  Damron  v.  Commonwealth,  110  Ky.  268, 
61  S.  W.  459,  96  Am.  St  Bep.  458,  Harris 
V.  Bonk,  107  S.  W.  341,  32  Ky.  Law  Bep.  96C, 
Bertha  Edgar  v.  Gertison  (the  opinion  In 
which  Is  this  day  delivered)  112  S.  W.  831, 
and  Williamson  v.  Jones.  43  W.  Va.  662.  27 
S.  E.  411,  38  L.  B.  A.  694,  64  Am.  St  Bep. 
891. 
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For  these  reasons  the  Judgment  of  the  low- 
er court  Is  reversed,  with  directions  to  the 
lower  court  to  dismiss  appellee's  petition. 


FARMERS'   BANK  OF  WICKLTFFB  ▼. 

CITY  OF  WICKUFFE. 

(Court  of  Appeals  of  Kentucky.    Oct.  8,  1908.) 

MtrwiciPAi.  CoBPOBATiows— Wabbants  —  De- 
mand FOB  Payment— Pbebequisite  to  Suit. 
Suit  does  not  lie  on  warrants  drawn  on  a 
municipal  treasurer  without  allegation  and  proof 
of  their  presentation  to  him  with  demand  for 
payment,  or  of  facts  excusing  presentation  and 
deioand. 

Appeal  from  Circuit  Cotirt,  Ballard  County. 

"To  be  officially  reported." 

Action  by  the  Farmers'  Bank  of  WlckllJCe 
against  the  city  of  WlcklUTe.  From  a  Judg- 
ment dismissing  the  i)etltlon,  plaintiff  ap- 
peals.   Affirmed. 

J.  B.  Wlckllffe,  for  appellant  Reeves  it 
Tbarp,  for  appellee. 

BARKER,  J.  The  appellee,  city  of  TVlck- 
liffe,  Is  a  municipal  corporation  of  the  fifth 
class,  and  the  appellant,  Farmers'  Bank  of 
Wickliffe,  is  a  banking  corporation  doing 
business  therein.  The  municipality  had  be- 
come indebted  to  various  parties,  to  each  of 
whom  a  city  warrant  had  been  issued  for  the 
amoimt  due  him.  All  of  the  warrants,  ag- 
gregating the  sum  of  $6,802.05,  had  been 
purchased  by  the  bank  from  the  respective 
owners,  who  had  regularly  assigned  the  claims 
to  It.  Alleging  that  its  debt  was  due  and  un- 
paid, the  bank  instituted  this  action  In  the 
Ballard  circuit  court  for  a  judgment.  The 
city  did  not  in  its  own  name  make  a  de- 
fense to  the  action  against  it,  but  the  court 
permitted  divers  citizens  and  taxpayers  to 
interpose  a  general  demurrer  to  the  petition. 
This  demurrer  was  sustained  by  the  court, 
and,  the  appellant  declining  to  plead  further, 
the  petition  was  dismissed,  from  which  Judg- 
ment the  bank  has  appealed. 

The  following  sections  of  the  Kentucky 
Statutes  of  1003  are  pertinent  to  the  ques- 
tion to  the  sufficiency  of  the  allegations 
of  the  petition: 

"Sec.  3640.  All  demands  against  such  city 
shall  be  presented  to  and  audited  by  the  city 
council.  In  accordance  with  such  regulations 
as  they  may,  by  ordinance,  prescribe;  and 
npon  ttie  allowance  of  any  such  demand,  the 
clerk  shall  draw  a  warrant  npon  the  treas- 
urer for  the  same;  which  warrant  shall  be 
countersigned  by  the  mayor,  and  shall  speci- 
fy for  what  purpose  the  same  is  drawn,  and 
out  of  wliat  fund  it  is  to  be  paid." 

"Sec.  3626.  It  shall  be  the  duty  of  the 
treasurer  to  receive  and  safely  keep  all  mon- 
eys which  shall  come  into  his  hands  as  city 
treasurer,  for  all  of  which  he  shall  give  dupli- 
cate receipts,  one  of  wliich  shall  be  filed  with 
the  city  clerk.  He  shall  pay  out  said  moneys 
on  warrants  signed  by  the  clerk  and  counter- 
signed by  the  mayor,  and  not  otherwise.    He 


shall  make  quarterly  settlements  with  the 
city  clerk,  and  when  approved  by  the  coun- 
cil, sliall  be  spread  at  large  upon  the  record." 

Dillon,  In  bis  work  on  Municipal  Corpora- 
tions (3d  Ed.)  i  801,  says:  "A  creditor  of  a 
town  is  not  bound  to  receive  an  order  on  the 
treasurer,  but  may  sue  upon  his  original 
cause  of  action.  But  if  he  does  receive  it, 
he  Is  charged  with  the  duty  of  presenting  It 
to  the  treasurer,  npon  whom  it  Is  drawn,  or 
of  alleging  facts  which  excuse  presentment, 
before  be  can  maintain  an  action  upon  it 
As  such  an  order  is,  in  effect,  an  order  by  the 
debtor  on  himself,  if  presented  and  payment 
be  refused,  the  town  is  liable  instantly,  and 
without  notice  of  nonpayment."  And  In  sup- 
port of  this  text  he  cites  from  the  opinion 
In  Vamer  v.  Noblel>orough,  2  Greenl.  (2  Me.) 
121,  11  Am.  Dec.  48,  the  following  excerpt: 
"No  sound  reason  can  be  given  why  a  town 
should  be  subjected  to  the  perplexity  of  costs 
of  an  action  before  the  payee  of  an  order 
will  do  bis  duty  and  request  the  payment 
*  *  *  There  is  an  implied  engagement 
to  conform  to  established  usage  and  present 
the  order  for  payment."  An  action  cannot  be 
maintained  on  warrants  drawn  on  a  munici- 
pal treasurer  without  allegation  and  proof  of 
their  presentation  to  him,  or  of  facts  which 
will  excuse  the  presentation.  Central  v. 
Wllcoxen,  8  Colo.  566;  East  Union  v.  Ryan, 
86  Pa.  459.  The  petition  in  this  case  shows 
that  the  appellant  accepted  and  held  city 
warrants  or  orders  on  the  city  treasurer  for 
payment,  and  there  is  no  allegation  that  it 
ever  presented  the  warrants  to  the  city  treas- 
urer, or  demanded  payment  thereon;  nor 
does  it  allege  any  facts  which  would  tend  to 
excuse  presentation  and  demand.  For  aught 
that  appears  to  the  contrary,  there  may  have 
been,  at  the  time  this  action  was  brought, 
sufficient  money  in  the  treasury  to  pay  all  the 
claims  of  the  appellant. 

It  follows,  from  the  foregoing  authority 
and  on  principle,  that  the  petition  was  bad 
on  demurrer,  and  therefore  the  Judgment 
dismissing  the  petition  must  be  affirmed; 
and  it  is  so  ordered. 


CLAYPOOL  V.  CONTINENTAL  CASUALTY 

CO. 
(Court  of  Appeals  of  Kentucky.     Oct  8,  1908.) 

1.  Insubancb— Application  —  False    State- 
ments—EIffect. 

A  false  statement  in  an  application  for  an 
accident  policy  insuring  against  the  loss  of  a 
hand  in  a  specified  sum,  and  against  less  severe 
injuiy  by  payment  of  a  weekly  indemnity,  as  to 
the  amount  of  the  applicant's  weekly  earnings, 
does  not  defeat  a  recovery  for  the  loss  of  a  hand. 

2.  Same— Existence  of  Contbact— Evidence. 

In  an  action  on  an  accident  policy  stipulat- 
ing that  it  should  not  be  in  force  until  delivered, 
and  issued  on  an  application  stipulating  that  the 
insurance  should  not  take  effect  until  the  ap- 
plication bad  been  accepted  and  a  policy  issued, 
evidence  held  to  fail  to  show  that  the  applica- 
tion was  received  by  insurer  and  acted  on  be- 
fore Insured  was  injured. 


uiyiLized  by 


Google 


836 


112  80UTHWBSTBBN  BEPOBTBB. 


(Ky. 


3.  Afpbai,  and  Ebrob— Habiiless  Ebbob. 

Where,  in  an  action  on  an  accident  policy, 
the  evidence  failed  to  show  a  contract  of  insur- 
ance at  the  time  insured  received  the  injury, 
the  error  in  transferring  the  cause  to  the  equity 
side  of  the  docket,  and  in  failing  to  permit  the 
jury  to  try  all  the  <iuestions  raised  by  the 
pleadings,  was  not  prejudicial,  and  must  be  dis- 
regarded under  Civ.  Code  Prac.  iS  134,  756,  re- 
quiring the  disregard  of  errors  not  affecting  the 
rights  of  the  complaining  party. 

[Ed.  Npte.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §!  4540-4545.] 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Warren  County. 

"To  be  oflBclally  reported." 

Action  by  Clarence  C.  Claypool  against  the 
Continental  Casualty  Company.  Prom  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Sims  &  Grlder,  for  appellant.  Manton 
MavericK,  Jno.  E.  Du  Bose,  and  John  B. 
Bodes,  for  appellee. 

liASSINU,  J.  Appellant,  Claypool,  In  the 
summer  and  fall  of  1905  was  living  In  Dyers- 
burg,  Tenn.,  where  he  was  the  local  agent  of 
the  Provident  Savings  Life  Insurance  Com- 
pany on  a  salary  of  $50  per  month.  In  ad- 
dition to  this  employment,  he  represented  the 
Continental  Casualty  Company  of  Chicago  as 
its  local  agent  In  September  of  the  same 
year  he  took  out  with  the  said  casualty  com- 
pany a  policy  known  as  an  "Indtistrlal"  poli- 
cy, by  the  terms  of  which  the  liability  of  the 
company  was  limited  to  $700  for  loss  of  life 
by  accident,  and  one-half  of  this  sum  for  the' 
loss  of  a  hand.  On  the  9th  of  November  of 
the  same  year  he  vsrote  a  letter  to  the  Con- 
tinental Casualty  Company,  in  which  he  made 
application  for  a  policy  with  said  company 
on  what  is  known  as  the  "commercial"  plan. 
The  liability  of  the  company  on  this  policy 
was  limited  to  $5,000.  At  the  time  this  last 
application  was  made  out,  he  had  a  policy 
of  accident  Insurance  on  his  Ufa  for  $5,000 
in  the  .^tna  Insurance  Company.  The  ap- 
plication for  the  commercial  policy,  which 
was  dated  November  9th,  was  received  by  the 
home  office  of  the  company  in  Chicago  on 
November  11th.  As  the  applicant  already 
had  a  policy  in  force  with  their  company  on 
the  industrial  plan,  it  declined  to  accept  the 
application  on  the  commercial  plan  during 
the  life  of  the  policy  on  the  industrial  plan, 
and  80  wrote  the  applicant,  Claypool,  telling 
him  that  they  would  not  issue  another  policy, 
but  suggested  that,  inasmuch  as  the  policy 
he  then  had  wonld  expire  on  December  1st 
following,  the  matter  should  He  over  until 
that  time;  that  they  would  hold  his  check 
for  $3.75,  which  he  had  sent  with  his  ap- 
plication on  November  9th,  in  their  "suspense 
account."  Claypool  testifies  that  he  received 
this  letter,  in  which  bis  application  was 
returned  to  him,  on  the  14th  of  November, 
and  that  on  that  day,  in  the  early  morn- 
ing, he  wrote  another  letter  to  tlie  company. 
In  which  be  returned  the  application  which 


he  had  originally  made,  and  notified  the  com- 
pany that  he  understood  tliat,  when  he  made 
the  application  for  the  commercial  policy, 
In  so  doing  be  canceled  the  industrial  policy, 
according  to  its  terms,  and  that  the  company 
could,  therefore,  either  return  his  check  or 
issue  its  policy  under  the  commercial  plan, 
as  he  had  indicated  he  desired.  On  the  15th 
of  November,  about  4  o'clock  in  the  after- 
noon, while  attempting  to  unbreech  a  gun 
with  which  be  had  been  hunting,  in  order 
that  he  might  clean  it,  Claypool  had  his 
hand  shot  off.  Notice  of  the  accident  was,  in 
the  course  of  time,  brought  home  to  the  com- 
pany and  payment  of  $2,500  was  demanded 
by  Claypool,  according  to  the  terms  of  the 
commercial  policy,  which  had  been  sent  to 
him  after  the  accident.  This  was  refused 
by  the  company  on  the  ground  that  the  ap- 
plication which  Claypool  testified  he  mailed 
to  them  on  the  14th  of  November  was  not  re- 
ceived by  them  until  the  morning  of  the  16th, 
and  that  the  policy  was  not  issued  until  the 
18th,  and,  as  at  that  time  the  injury  had 
already  occurred,  no  liability  existed  on  the 
part  of  the  company  therefor.  Being  unable 
to  effect  a  settlement,  Claypool  sued  the  Con- 
tinental Casualty  Company  for  $2,500  for  the 
loss  of  bis  hand,  to  which  he  was  entitled,  if 
anything,  under  the  terms  of  the  policy.  The 
answer  of  the  defendant  denied  liability,  and 
set  up  several  defenses,  among  others  that 
the  policy  or  contract  was  obtained  by  plain- 
tiff through  fraud  and  misrepresentations, 
intentionally  made,  In  the  following  particu- 
lars: First,  that  the  plaintiff  was  at  the 
time  the  defendant's  agent,  and  was  guilty 
of  fraud  In  delivering  to  himself  the  policy 
after  Ife  knew  he  was  Injured ;  second,  that 
he  fraudulently  represented  his  weekly  earn- 
ings as  exceeding  his  weekly  indemnity; 
third,  the  application  when  it  was  returned 
by  the  plaintiff  was  not  received  by  the  de- 
fendant until  November  16th,  the  day  after 
the  plaintiff  was  hurt;  fourth,  after  receiv- 
ing the  injury  plaintiff  made  proof  of  his 
claim  under  the  industrial  policy ;  fifth,  that 
the  plaintiff  in  handling  the  gun  as  he  did 
voluntarily  exposed  himself  to  an  obvious 
risk  of  danger.  Upon  the  filing  of  this  an- 
swer, the  case  was,  on  motion  of  the  defend- 
ant, transferred  to  equity.  The  allegations 
of  fraud  In  the  answer  were  traversed  by  ap- 
propriate pleading.  Thereafter  the  plaintiff 
moved  the  court  for  a  new  trial  before  a 
jury  upon  certain  issues  of  fact  The  mo- 
tion was  granted,  a  jury  was  impaneled,  and 
plaintiff  and  defendant  each  submitted  cer- 
tain questions  for  the  determination  of  the 
jury,  proof  was  heard,  and,  the  jury  having 
answered  said  questions,  the  defendant  mov- 
ed for  a  new  trial,  thereupon  the  court,  on 
its  own  motion,  entered  a  judgment  in  favor 
of  defendant,  and  dismissed  plaintiff's  peti- 
tion. 

The  questions  subnlitted  to  the  jury  and 
the  answers  thereto  are  as  follows: 
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PlalntUTs  Qaestlons. 

"(1)  DM  the  tronsbot  woond  alleged  In  the 
petition  necessitate  the  amputation  of  plain- 
tUTs  right  band  at  or  above  the  wrist,  and 
was  his  right  hand  so  amputated?    Yes. 

"(2)  Did  the  plaintiff  at  the  time  be  re- 
ceived said  Lnjnry  tmnecessarlly  expose  him- 
self to  obvious  risk  of  such  danger?    No. 

"(3)  Did  the  plaintiff's  weekly  earnings  at 
the  time  he  applied  for  policy  No.  834133  ex- 
ceed bis  weekly  indemnity  under  the  policy 
sued  on  and  all  other  policies  (exclusive  of 
No.  830816,  surrendered  by  him)?    Yes. 

"(4)  Had  the  defendant  at  the  time  of 
plaintiff's  injury  received  from  plaintiff  the 
first  installment  of  the  premium  for  policy 
sued  on?    Yes. 

"(5)  After  application  fOr  policy  No.  834133 
bad  been  returned  by  the  defendant  to  plain- 
tiff, when  did  plaintiff  mall  same  back  to  the 
defendant?  November  14,  1906,  between  6 :80 
and  7  o'clock  a.  m." 

Defendant's  Questions. 

"(1)  When,  under  the  evidence  In  this  case, 
was  the  letter  of  C.  C.  Claypool  to  the  Con- 
tinental Casualty  Company,  of  date  Novem- 
ber 14,  1905,  returning  the  application,  re- 
ceived at  the  office  of  the  Continental  Cas- 
ualty Company,  at  Chicago,  111?  We  believe 
this  letter  was  received  at  company's  office 
by  noon  November  15,  1905. 

"(2)  When  and  by  what  officer,  or  agent, 
of  the  defendant  company,  was  the  applica- 
tion Inclosed  in  said  last-mentioned  letter 
of  date  November  14,  1905,  accepted,  and 
when  was  policy  sued  on  written  and  issued? 
We  believe  that  this  application  was  accepted 
by  defendant  company  when  plaintiff  com- 
piled with  company's  conditions  in  elrlng  the 
required  amended  application,  when  said 
plaintiff  remailed  application  on  November 
14,  1905,  and  by  such  officer  as  passed  upon 
It  before  the  application  was  returned  to 
plaintiff. 

"(3)  What  was  the  Income  or  money  plain- 
tiff received  from  all  sources  from  May  15, 
1805,  to  November  15,  1905,  six  months'  time? 
We  believe  It  was  over  $50  per  week." 

Conceiving  that  the  court  erred  to  his  prej- 
udice, appellant  prosecutes  this  appeal. 

A  great  deal  of  testimony  taken  in  this 
case  bears  upon  the  question  of  the  weekly 
earnings  of  appellant;  It  being  the  conten- 
tion of  appellee  that  appellant  had  Intention- 
ally stated  In  his  application  tbat  his  weekly 
earnings  exceeded  his  weekly  indemnity, 
when,  as  a  matter  of  fact,  they  were  not 
nearly  equal  to  It;  but,  as  this  court  In  the 
recent  case  of  ^tna  Life  Insurance  Company 
V.  Claypool,  107  8.  W.  325,  32  Ky.  Law  Rep. 
856,  held  that  the  amount  of  Income  could 
only  be  considered  upon  the  question  of  the 
weekly  benefits  to  be  paid  under  the  policy, 
that  evidence  has  no  bearing  upon  the  ques- 
tion at  Issue  in  this  case.  The  real  question 
la,  was  this  commercial  policy  In  force  when 


plaintiff  was  Injured?  The  application  there- 
for, and  upon  which  It  was  based,  contains 
the  following:  "I  understand  and  agree  that 
this  proposed  Insurance  shall  not  take  effect 
until  this  application  has  been  accepted  by 
the  company,  and  the  policy  issued.  [Signed] 
Clarence  C.  Claypool,  Applicant."  The  pol- 
icy, by  its  terms,  provides  that  it  is  not  to 
be  In  force  until  It  is  duly  signed  and  de- 
livered by  the  policy  writer  of  the  company. 
Claypool  testifies  that  on  the  morning  of  the 
14tb  of  November  he  wrote  the  appellee 
company,  returning  the  application  with  bis 
letter.  Clearly  at  that  time  no  contract  of 
Insurance  existed.  He  heard  nothing  fur- 
ther from  the  application,  and  knew  nothing 
concerning  It  until  the  policy  of  insurance 
which  the  company_  Issued  thereon  was  re- 
ceived by  him  several  days  after  the  acci- 
dent occurred.  The  appellee  company  Intro- 
duced a  witness.  Miss  Mary  E.  Heffron,  who 
testified  that  she  was  In  the  employ  of  the 
appellee  company  In  November,  1905,  and 
tbat  this  particular  letter  and  application 
was  received  by  her  on  the  morning  of  the 
16th  of  November,  and  she  sent  It,  with  oth- 
er applications  received  on  tbat  day,  to 
Clarence  W  Brown,  another  employ^  of  ap- 
pellee company.  Clarence  W.  Brown  testi- 
fies that  he  received  this  application  some 
time  diirlng  the  day  of  the  16th  of  Novem- 
ber, 1905,  examined  It,  and  directed  a  policy 
to  be  written  upon  the  application,  and  that 
he  sent  the  said  application,  with  bis  direc- 
tions, to  James  E.  Mimson,  another  employ^ 
of  appellee  company  Munson  testifies  that, 
In  obedience  to  the  directions  received  from 
Mr.  Brown,  he  wrote  the  policy  and  signed 
It  on  the  18th  of  November,  1905,  and 
marked  the  application,  showing  the  date 
the  policy  was  written.  As  opposed  to  this 
testimony  as  to  when  the  application  was  re- 
ceived by  the  company  and  the  policy  writ- 
ten is  the  testimony  of  appellant  that  he 
mailed  the  letter  with  the  application  in- 
closed on  the  morning  of  the  14th  of  Novem- 
ber, and  that  letters  usually  took  not  more 
than  12  hours  to  go  from  Dyersburg  to  Chi- 
cago, although  other  letters  were  In  the  rec- 
ord which  showed  that  they  took  from  24  to 
36  hours  in  passing  from  Dyersburg  to  Chi- 
cago. But,  under  the  terms  of  the  contract 
as  set  out  in  the  application  and  In  the  pol- 
icy, the  case  is  not  made  to  turn  upon  when 
the  application  was  'taialled  at  Dyersburg, 
nor  when  it  reached  Chicago,  nor  when  it  ar- 
rived at  the  office  of  the  appellee  company ; 
but,  according  to  the  policy  of  insurance,  and 
the  terms  of  the  application  upon  which  it 
was  issued,  the  insurance  was  not  to  take 
effect  until  the  application  was  received,  ex- 
amined, and  approved,  and  the  policy  writ- 
ten and  delivered.  According  to  the  over- 
whelming weight  of  all  of  the  testimony  in 
the  case  bearing  upon  these  questions,  they 
were  all  done  after  appellant  received  his 
injury  on  the  afternoon  of  November  15th. 
The  appellee  company  not  having  received  or 
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passed  iq>on  the  application,  much  less  Is- 
sued the  policy,  at  the  time  appellant  re- 
ceived his  injury,  Is  certainly  in  no  wise 
liable  therefor  under  the  contract  sued  on, 
unless  the  retention  by  it  of  the  net  premium, 
which  appellant  had  forwarded  with  his 
application  on  the  9th,  would  have  the  ef- 
fect of  making  it  liable,  even  though  no  ap- 
plication had  been  accepted  by  it  or  policy 
issued.  Appellant  Insists  that,  as  bis  check 
for  $3.75  was  cashed  by  the  company,  this 
la  evidence  that  the  application  was  in  fact 
received  and  acted  upon  favorably,  and  that, 
therefore,  the  company  is  liable.  The  answer 
to  this  contention  is  found  in  the  letter  which 
the  company  wrote  appellant  when  it  re- 
turned bis  application  on  the  13tb.  At  that 
time  it  cannot  be  contended  that  the  com- 
pany was  acting  in  any  other  than  the  best 
of  good  faith.  In  that  letter  the  company 
said:  "We  herewith  return  you  the  applica- 
tion, and  would  suggest  that  you  favor  us 
with  a  new  one,  dating  the  same,  to  become 
effective  December  1st  [the  time  when  the 
industrial  policy  then  held  by  appellant  ex- 
pired]. Awaiting  your  reply  and  a  new  ap- 
plication, we  are  holding  the  amount  receiv- 
ed in  our  'Suspense  Account,'  etc.  [Signed] 
H.  G.  V.  Alexander,  2nd  V.  P.,  and  General 
Manager."  There  Is  nothing  in  this  letter 
which  would  snpport  the  theory  of  appel- 
lant that  the  company  had  appropriated  to 
its  own  use  the  $3.T5,  but,  on  the  contrary, 
it  shows  conclusively  that  the  application  in 
the  form  in  which  it  then  was  was  not  ac- 
ceptable to  the  company,  and  they,  in  re- 
turning It,  suggested  bow  It  could  be  made  ac- 
ceptable to  the  company,  and  at  the  same 
time  notified  appellant  that  the  money  which 
he  had  forwarded  with  the  application  would 
be  held  in  the  "suspense  account."  The  proof 
shows  that  this  check  was  not  passed  into 
the  general  fund  account  of  the  company  un- 
til after  the  satisfactory  appllcatloq  was  re- 
ceived by  the  company  on  the  16th  of  No- 
vember, and  the  company,  not  knowing  of 
the  accident  or  injury  to  appellant.  Issued 
to  him  a  policy  on  the  "commercial"  plan 
according  to  the  terms  agreed  upon  in  the 
amended  application  which  it  received  on 
the  16th. 

The  second  ground  relied  upon  by  appel- 
lant Is  that  It  usually  takes  mail  trains  12 
hours  to  run  from  Dyersburg  to  Chicago, 
and  that  a  letter  mailed  on  the  morning  of 
the  14tb  would  arrive  in  Chicago  some  time 
during  the  night,  and  be  delivered  on  the 
morning  of  the  IBth,  and  that  the  letter  con- 
taining the  amended  application  must  have 
been  received  at  that  time.  This  might  be 
true  if  the  letter  was  promptly  forwarded 
from  Dyersburg,  properly  bandied  by  the 
mail  agents,  the  train  proceeded  on  time,  and 
the  mail  handled  expeditiously  at  the  Chicago 
end  of  the  line;  but  there  is  notblng  In  the 
record  to  show  the  existence  of  any  of  these 
necessary  prerequisites  la  order  to  support 
appellant's  conclusion.    He  is  building  up  a 


theoretical  case,  proceeding  along  specula- 
tive lines.  While,  as  above  stated,  It  la  true 
that  the  letter  mailed  in  Dyersburg  on  the 
morning  of  the  14th  could  have  been  deliver- 
ed in  Chicago  on  the  morning  of  the  loth.  It 
Is  equally  true  that  it  might  not  liave  been 
delivered  until  the  morning  of  the  16th,  and 
in  the  light  of  the  positive  evidence  to  that 
effect  it  was  not.  The  failure  of  the  company 
to  preserve  the  envelope  which  Inclosed  this 
letter  containing  the  amended  application 
while  a  circumstance  to  be  considered  cannot 
-militate  against  It;  for  It  appears  that  all 
used  envelopes  were  consigned  to  the  waste 
basket,  and  only  the  letters  preserved  in  the 
files.  It  may  be  added  that  such  is  the  usual 
course  of  business  concerns  in  regard  to  the 
preservation  of  their  letters. 

Appellant  also  complains  that  the  lower 
court  erred  in  transferring  the  case  to 'the 
equity  side  of  the  docket.  As  the  evidence  In 
the  case  utterly  failed  to  show  the  existence 
of  a  contract  of  Insurance  between  appellant 
and  appellee  on  the  policy  sued  on,  it  wonld 
have  been  immaterial  on  which  aide  of  the 
docket  the  case  stood,  for,  had  it  remained 
on  the  ordinary  docket,  it  would  have  been 
the  duty  of  the  Judge  at  the  conclusion  of  the 
testimony  to  have  Instructed  the  Jury  to  find 
for  appellee.  Conceding  that  the  case  should 
have  remained  o^  the  ordinary  side  of  the 
docket,  appellant  was  not  prejudiced  by  its 
transfer,  for  he  was  given  ample  opportunitj 
to  present  his  entire  case.  On  his  motion 
certain  questions  were  submitted  to  the  Jury 
for  their  finding  and  determination,  and,  al- 
though every  question  submitted  to  the  Jury 
was  answered  In  favor  of  appellant,  yet  the 
finding  of  the  Jury  upon  all  points  submitted 
by  appellant  failed  to  make  out  his  case,  and 
the  answers  to  the  qneatioDs  sabmltted  by  the 
defendant  were  mere  conclusions,  based  upon 
no  evidence,  but,  on  the  contrary,  were  in  di- 
rect conflict  with  the  direct  and  positive  evi- 
dence of  the  four  witnesses  introduced  by  ap- 
pellee, who  testified  concerning  matters  bear- 
ing upon  two  of  the  three  questions  submit- 
ted. 

The  third  question  sabmltted  by  appellee 
bore  upon  the  weekly  earnings  of  appellant, 
and  consequently  has  no  bearing  upon  the 
case.  Hence,  even  though  the  court  erred  In 
transferring  the  case  to  equity,  the  substan- 
tial rights  of  appellant  have  in  no  wise  been 
prejudiced  by  reason  of  such  transfer.  There 
was  not  the  slightest  evidence  showing  that 
the  application  which  appellant  mailed  at 
Dyersburg  on  the  14th  was  received  or  acted 
on  before  the  time  of  the  accident;  for,  giv- 
ing to  the  testimony  of  appellant  Its  full 
weight,  it  would  only  go  to  show  that  the 
letter  containing  the  application  which  was 
mailed  at  Dyersburg  on  the  14tb  reached 
Chicago  12  hours  after  it  left  Dyersburg,  and 
should  have  been  delivered  on  the  morning 
of  the  15th.  He  does  not  pretend  that  the 
letter  was  received  by  the  appellee  company 
one  moment  earlier  than  the  time  its  wit- 
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nessea  say  It  was  received,  to  wit,  about  8 
o'clock  on  the  morning  of  the  16th.  This  be- 
ing true,  his  case  must  fail;  for,  In  the  ab- 
sence of  a  showing  on  bis  part  that  this  ap- 
plication was  received  and  acted  upon  before 
the  time  he  received  the  Injury,  under  the 
plain  terms  and  provisions  of  the  application 
Itself,  there  was  no  contract  of  insurance 
whatever. 

There  being  no  contract  of  Insurance,  ap- 
pellant had  no  cause  of  action,  and  any  er- 
rors that  the  court  may  have  made  In  the 
transfer  of  the  case  to  equity,  or  in  the  fail- 
ure to  permit  a  jury  to  try  all  of  the  ques- 
tions raised  by  the  pleadings,  In  no  wise  prej- 
udiced his  substantial  rights,  and,  under  the 
provisions  of  sections  134  and  756  of  the  Civil 
Code  of  Practice,  which  provide  that  "the 
court  must  in  every  stage  of  the  action  disre- 
gard any  error,  or  defect,  in  the  proceedings, 
which  does  not  affect  the  substantial  rights 
of  the  adverse  party,  and  no  judgment  shall 
be  reversed  or  afTected  by  reason  of  such  er- 
ror or  defect,"  the  judgment  of  the  lower 
court  must  be  affirmed. 

NUNN.  J.,  dissents. 


WILLIAM'S  V.  GRIMM  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  7,  1908.) 

1.  Deeds — Constbuction— Estate  Conveyed. 

A  father's  deed  to  a  daugtiter  recited  that, 
whereas  the  grantee  was  the  grantor's  lawful 
heir,  to  secnre  her  and  her  htSia,  be  conveyed 
the  land  in  consideration  of  natural  affection  to 
the  use  and  behoof  of  the  daughter,  her  heirs 
and  assigns,  free  from  his  heirs  and  assigns, 
forever,  on  condition  that  the  conveyance  was 
made  as  an  advancement ;  that  she  should  be 
charged  with  it  at  $500  uiran  a  final  distribu- 
tion of  his  estate,  and  that  "for  this"  he  retain- 
ed control  of  the  land  during  his  lifetime  "in 
any  particular  whatever" ;  that  at  bis  death 
she  soould  have  control  of  it  to  "work  upon 
but  nothing  further,"  as  he  desired  "tHe  same 
for  ber  lifetime" ;  that,  if  she  sold  or  leased  the 
land,  his  deed  should  be  void ;  that,  if  he  out- 
lived her,  the  land  should  go  to  her  children 
living  at  her  death.  Held,  that  the  daughter 
took  a  life  estate,  with  a  vested  remainder  in 
her  children. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16.  Deeds,  {|  361-364.] 

2.  Samb— Rule  of  Constbuction. 

A  deed  should  be  construed  as  a  whole  with 
endeavor  to  give  effect  to  every  part  of  it ; 
the  grantor's  intent  when  apparent,  and  not 
repugnant  to  any  rule  of  law,  controlling  tech- 
nical terms. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  |  236.] 

3.  Life  Estates — C5onvetawce  by  Life  Ten- 
ant. 

A  deed  gave  a  life  estate  with  remainder  to 
the  life  tenant's  children,  but  provided  for  a 
forfeiture  of  the  life  estate  and  immediate  vest- 
ing of  title  in  the  children  on  any  attempt  by 
the  life  tenant  to-  sell  or  lease  the  land.  After 
the  grantor's  death,  the  life  tenant  gave  defend- 
ant a  warranty  deed.  The  children  sued  to 
auRUl  it.  defendant  claiming  it  ^ave  her  a  fee- 
simple  title.  The  trial  court  adjudged  that  the 
first  deed  gave  grantor's  daughter  a  life  estate, 
that  it  was  not  void  because  of  the  conveyance 
to  defendant,  and  that  such  conveyance  gave 


defendant  the  life  estate.  Beld,  that  defendant 
cannot  complain  of  the  judgment,  since  in  de- 
ciding that  the  life  estate  passed  to  her  it  gave 
her  all  the  relief  to  which  she  was  entitled. 

Appeal   from  Circuit  Court,  Johnson  County. 

"Not  to  be  officially  reported." 

Action  by  William  Grimm  and  others 
against  Mallssa  Williams.  From  a  judgment 
for  (tlalntiffs,  defendant  appeals.    Affirmed. 

Vaughn,  Howes  &  Howes,  for  appellant 
L.  D.  Kennard,  for  appellees. 

SETTLE,  J.  This  appeal  presents  for  con- 
struction the  following  deed,  viz.:  "This  In- 
denture fnade  and  entered  into  this  9ih  day 
of  January  one  thousand,  eight  hundred  and 
sixty  five,  by  and  between  John  Brown  of 
the  county  of  Johnson  and  the  state  of  Ken- 
tucky, of  the  first  part,  and  Francis  Grimm 
of  the  same  county  and  state  of  the  second 
part  wltnesseth:  That  whereas  the  said  Fran- 
cis Grimm  is  my  child  and  lawful  heir,  now 
for  the  purpose  of  securing  to  her  and  ber 
heirs  I  do  by  these  presents  give,  grant,  bar- 
gain, sell  and  convey  In  consideration  of 
natural  love  and  affection,  the  following 
boundary  of  land:  Lying  and  being  in  the 
county  of  Johnson,  state  of  Kentucky,  and 
on  the  head  waters  of  George's  creek  just 
above  where  the  said  John  Brown  now  lives 
on  the  left  hand  fork.  Beginning  on  top  of 
the  ridge  between  the  left-hand  fork  and  the 
right-hand  fork  at  the  head  of  the  branch 
that  runs  in  at  the  home  of  John  F.  Grimm 
where  the  land  of  W.  W.  Brown  and  John 
Brown  join,  rather  north  of  the  ridge  to  the 
top  of  the  big  point  that  comes  down  below 
the  branch  that  runs  in  at  John  Grimm's 
home;  thence  down  said  point  between  the 
fences  of  the  said  John  Brown  and  John  F. 
Grimm  to  the  creek  being  a  marked  line  from 
the  beginning ;  thence  up  the  branch  with  Its 
meanders  to  a  beech  on  the  left-hand  side 
upon  the  bank;  thence  up  the  point  to  the 
top;  thence  about  the  top  of  suld  point 
aroimd  the  dividing  ridge;  thence  with  the 
dividing  ridge  to  the  line  of  W.  W.  Brown; 
thence  with  his  line  to  the  beginning.  Said 
line  being  marked  from  the  beginning  to 
where  it  strikes  W.  W.  Brown.  Together 
with  all  and  singular  the  appurtenances  there- 
unto belonging  or  In  any  wise  appertaining, 
to  the  sole  use  and  behoof  of  the  said  Francis 
Grimm,  ber  heirs  and  assigns,  free  from  my 
heirs  and  assigns  forever.  Now,  the  condi- 
tions of  this  deed  are  as  follows:  The  party 
of  the  second  part  Is  my  child  and  lawful 
heir  and  I  make  this  as  an  advancement  to 
ber  and  she  is  to  be  charged  with  it  at  the 
price  of  $500.00  upon  a  final  distribution  of 
my  estate,  and  for  this  I  retain  the  control 
of  said  land  during  my  lifetime  in  any  par- 
ticular whatever,  and  at  my  death  the  party 
of  the  second  part  takes  control  of  the  same 
and  shall  have  control  of  It  to  work  upon, 
but  nothing  further,  as  I  desire  the  same 
for  her  lift>tlme,  and  then  to  go  to  her  living 
children.    She  shall  have  no  power  to  sell  or 
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lease  said  land  and  In  tiase  she  does  this  deed 
Is  void.  It  Is  further  understood  that  I  have 
leased  the  mineral  privUeges  upon  said  land 
for  20  years  from  a  date  some  months  prior 
to  this,  which  lease  Is  hereby  reserved  to, 
for  that  time.  I  reserve  the  right  to  con- 
trol the  timber  upon  said  land  so  long  as  I 
live;  at  my  death  the  land  and  appurte- 
nances pass  to  her,  If  living;  If  not,  to  her 
living  children  at  her  death,  and  should  she 
not  outlive  me,  then  at  her  death  the  same 
shall  Immediately  pass  to  her  then  living 
children."  After  John  Brown's  death  Fran- 
ces Grimm  sold  and  conveyed  the  land  de- 
scribed in  the  above  deed  to  the  appellant, 
Mallssa  Williams ;  the  deed  containing  a  cove- 
nant of  general  warranty,  and  purporting  to 
invest  her  with  the  fee-simple  title. 

This  action  was  brought  by  Wm.  Grimm,  B. 
F.  Grimm,  two  of  the  children  of  Frances 
Grimm,  and  Sett  Brown,  to  set  aside  the  deed 
from  Frances  Grimm  to  appellant,  and  quiet 
their  alleged  title  to  the  land  therein  de- 
scribed; it  being  their  contention  that  the 
deed  f^-om  John  Brown  to  Frances  Grimm 
conveyed  the  latter  only  a  life  estate  in  the 
land  with  remainder  to  her  children,  of  whom 
there  were  then  and  are  now  six  living ;  that 
the  clause  in  the  deed  from  John  Brown  to 
Frances  Grimm  providing  for  the  forfeiture 
of  her  life  estate  in  the  land  In  the  event  she 
should  sell  or  lease  it  renders  void  the  deed 
she  executed  to  appellant,  and  at  the  same 
time  forfeited  the  life  estate  of  Frances 
Grimm  in  the  land,  and  caused  the  title  and 
right  of  possession  to  vest  immediately  and 
absolutely  in  her  children,  the  remaindermen. 
Appellees  Wm.  and  B.  F.  Grimm  therefore 
claim  to  be  the  owners  and  entitled  to  the 
immediate  possession  of  one-sixth  each  of  the 
land,  and  the  appellee  Jeff  Brown  to  the  re- 
maining four-sixths  by  purchase  and  deeds  of 
conveyance,  respectively,  from  the  other  four 
children  of  Frances  Grimm.  John  Brown 
died  before  the  execution  of  the  deed  from 
Frances  Grimm  to  the  ai>pellant  The  an- 
swer of  appellant  admitted  the  due  execution 
and  delivery  of  the  deed  from  John  Brown 
to  Frances  Grimm,  and  set  forth  her  purchase 
of  the  land  from  the  latter  and  its  conveyance 
by  deed  to  her  (appellant),  but  denied  that 
the  deed  from  John  Brown  to  Frances  Grimm 
conveyed  the  latter  a  life  estate  in  the  land 
with  remainder  to  her  children,  or  that  the 
forfeiture  provision  of  that  deed  divested 
Frances  Grimm  of  title,  or  rendered  void  the 
deed  executed  by  the  latter  to  her  (appellant). 
The  answer  contains  the  averments  that  the 
deed  from  John  Brown  to  Frances  Grimm 
passed  to  her  a  fee-simple  title  to  the  land 
which  she  had  a  legal  right  to  convey,  and 
did  by  proper  deed  convey,  to  appellant. 
The  affirmative  matter  of  the  answer  was  con- 
troverted by  reply,  and,  the  .pleadings  con- 
taining all  the  essential  facts,  the  case  was 
submitted  in  the  circuit  court,  without  proof, 
for  trial  and  Judgment.  That  court  was  of 
opinion,  and  such  was  its  Judgment,  that 


Frances  Grimm  took  under  the  deed  from 
John  Brown  a  life  estate  In  the  land  there- 
by conveyed,  and  her  children  a  vested  re- 
mainder; that  the  deed  Frances  Grimm  ex- 
ecuted to  appellant  was  not  void,  and  did  not 
by  virtue  of  the  forfeiture  provision  in  the 
deed  from  John  Brown  operate  to  forfeit  her 
Frances  Grimm's)  life  estate  in  the  land,  but, 
on  the  contrary,  conveyed  such  life  estate  to 
appellant,  leaving  the  remainder  in  Frances 
Grimm's  children  as  fixed  by  the  deed  from 
John  Brown.  The  Judgment  further  provid- 
ed, however,  ttiat  the  children  of. Frances 
Grimm  will  at  her  death  be  entitled  to  the 
possession  of  the  land  in  question,  upon  the 
happening  of  which  event  appellant  will  have 
to  deliver  it  to  them  or  their  vendees.  The 
appellant,  being  dissatisfied  with  that  Judg- 
ment, asks  its  reversal  of  this  court 

In  our  opinion  the  circuit  court  properly 
adjudged  that  the  deed  from  John  Brown 
to  Frances  Grimm  conveyed  her  only  a  life 
estate  In  the  land  in  question  with  remainder 
to  her  children.  The  deed  was  evidently 
written  by  an  inexperienced  draftsman,  as 
many  of  its  provisions  are  so  inartlstlcally  ex- 
pressed as'  to  make  them  confusing  to  the 
reader;  but,  considering  the  instrument  as  a 
whole,  we  think  its  language  fairly  manifests 
a  purpose  on  the  part  of  the  grantor  to  give 
his  daughter,  Frances  Grimm,  a  life  estate 
and  her  children  a  vested  remainder  Interest 
in  the  land.  He  evidently  wished  to  make 
an  advancement  to  the  daughter,  as  recited 
in  the  deed,  and  at  the  same  time  have  it 
ultimately  inure  to  the  benefit  of  her  chil- 
dren. This  Intention  being  apparent  from  the 
deed  as  a  whole,  it  is  the  duty  of  the  court 
in  construing  it  to  give  it  that  meaning ;  for, 
as  said  by  Judge  Kent  In  Jackson  v.  Meyers, 
3  Johns.  (N.  Y.)  388,  3  Am.  Dec.  504:  "The 
Intent,  when  apparent  and  not  repugnant  to 
any  rule  of  law,  wIU  control  technical  terms ; 
for  the  intent,  and  not  the  words,  is  the  es- 
sence of  every  agreement.  In  the  exposition 
of  deeds,  the  construction  must  be  upon  the 
view  and  comparison  of  the  whole  Instrument, 
and  with  the  endeavor  to  give  every  part  of 
it  meaning  and  effect."  In  the  Interpreta- 
tion of  deeds.  It  has  been  and  is  the  policy 
of  this  court  to  adhere  to  the  above  rule 
which  it  has  In  effect  applied  In  the  follow- 
ing and  many  other  cases.  Hall  v.  Wright, 
121  Ky.  16,  87  S.  W.  1129;  Smith  v.  Smith. 
119  Ky.  899,  85  S.  W.  169,  1094;  Adams  v. 
Adams,  47  S.  W.  335,  20  Ky.  Law  Rep.  655; 
McFarland  v.  Hatchett,  118  Ky.  423,  80  S. 
W.  1185;  Bowe  v.  Richmond,  109  S.  W.  359, 
83  Ky.  Law  Rep.  173. 

As  appellees  did  not  except  to  the  Judgment 
of  the  circuit  court,  and  are  not  prosecuting 
a  cross-appeal  therefrom,  we  are  not  called 
upon  to  declare  whether  the  deed  from  Fran- 
ces Grimm  to  the  appellant,  Mallssa  Wil- 
liams, put  Into  effect  that  clause  contained 
in  the  deed  from  John  Brown  to  Frances 
Grimm  which  provides  for  the  forfeiture  of  ■ 
her  life  estate  and  the  immediate  vesting  of 
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the  title  to  tbe  land  In  her  children  In  the 
erent  of  any  attempt  upon  her  part  to  sell 
or  lease  It  Hence  that  question  la  left  un- 
decided. Appellant,  however,  cannot  com- 
plain of  the  jtidgment,  for  In  deciding  that 
tbe  life  estate  of  Frances  Grimm  in  the  land 
passed  to  her  by  the  deed  from  the  latter 
It  gave  her  all  tbe  relief  to  which  she  was 
entitled. 
Wherefore  the  Jndgment  Is  affirmed. 


DUNN  et  al.  ▼.  GARNETT    et  al. 
(Coort  of  Appeals  of  Kentucky.    Oct.  13,  1906.) 

1.  Marbiagi— Pbooi^Requibites. 

Proof  of  a  marriage  occurring  over  RO  years 
ago,  especially  as  between  slaves,  need  not  be 
as  strong  as  Is  required  to  establish  more  recent 
marriages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Marriage,  H  79-89.] 

2.  SAm— £^rIDXNCs— Declabatioks. 

Declarations  of  persons  who  knew  tbe  par- 
ties are  admissible  to  establish  a  marriage  be- 
tween slaves  before  the  Civil  War. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Marriage,  i  75.] 

8.  Bastabd»— EviDBNCK— PsESUMPnoN  or  Le- 

GITIMACT. 

The  law  presumes  one's  legitimacy. 
[Ed.  Note.— For  cases  in  jwint,  see  Cent  Dlf. 
▼ol.  6,  Bastards,  f  4.] 

4.  Ejectment — Right  to  Recoveb. 

No  question  as  to  decedent's  title  to  land 
rued  for  being  raised,  and  there  beinf;  no  effort 
to  show  that  he  left  children  other  tban  plain- 
tiffs, his  wife  beinii;  dead,  or  that  he  disposed 
of  tbe  property,  plaintiffs  are  entitled  to  recover 
from  tnose  claiming  under  a  tax  sale. 

Appeal  from  Circuit  Court,  Barren  County. 

"To  be  offlplally  reported." 

Action  by  C.  F.  Garnett  and  others  against 
H.  F.  Dunn  and  another.  From  a  judgment 
for  plaintiffs,  defendants  appeal.     Affirmed. 

Porter  &  Sandldge,  for  appellants.  Harlln 
ft  White,  for  appellees. 

HOBSON,  J.  Jordan  Garnett  died  about 
20  years  ago,  a  resident  of  Barren  county, 
the  owner  of  a  lot  In  Glasgow,  Ky.,  on  which 
he  resided.  After  bis  death,  bis  wife,  Ann 
Garnett,  lived  on  tbe  lot  She  died  a  few 
years  ago.  After  her  death,  tbe  apipellees,  C. 
F.  Garnett  and  his  two  sisters,  claiming  that 
they  were  the  children  and  heirs  at  law  of 
Jordan  Garnett,  brought  this  suit  to  recover 
the  land  from  H.  F.  Dunn  and  Edmonla 
Dnnn,  who  had  claimed  tbe  property  under  a 
tax  sale,  made  while  It  was  in  the  posses- 
sion of  Ann  Garnett,  and  had  taken  posses- 
sion of  It.  Tbe  circuit  court  entered  a  judg- 
ment In  favor  of  the  plaintiffs,  and  tbe  de- 
fendants appeal. 

The  plaintiffs'  case  rests  upon  tbe  ground 
that  they  are  tbe  cblldr'en  of  Jordan  Garnett 
by  bis  first  wife,  Eva,  bom  while  be  and  Eva 
were  both  slaves,  and  when  they  bad  been 
married  after  the  manner  customary  among 
slaves  at  that  day.  Tbe  proof  shows  that 
Jordan  Garnett  at  the  time  belonged  to  Rob- 


ert Garnett  and  that  Eva  belonged  to  Am- 
brose McDaniels,  that  she  died  before  tbe 
war,  and  that  the  plaintiffs  were  the  chil- 
dren of  Jordan  Garnett  by  her.  There  Is  no 
express  proof  of  tbe  marriage ;  but  the  proof 
Is  that  among  those  who  knew  them,  they 
were  reputed  as  husband  and  wife,  and  these 
people  told  this  to  the  witnesses  who  testi- 
fied In  tbe  case.  The  proof  also  shows  that, 
after  the  children  were  freed,  one  of  them 
lived  with  her  father  and  bis  second  wife; 
and  that  Ann,  after  ber  husband's  death,  said 
that  tbe  property  would  go  to  these  children 
after  her  death.  It  Is  earnestly  Insisted  that 
this  proof  Is  not  sufficient  to  make  out  tbe 
plaintiffs'  case.  But  it  is  now  nearly  50 
years  since  the  war  began,  and  It  Is  perhaps 
over  50  years  since  Eva  Garnett  died.  Proof 
of  a  marriage  as  far  back  as  that  must  nec- 
essarily be  less  exact  than  one  In  later  times, 
especially  a  marriage  among  slaves.  Tt  has 
been  uniformly  held  by  this  court  that  a 
liberal  construction  should  be  given  the  act 
of  1866,  making  valid  customary  marriages 
between  negroes,  and  we  have  sustained  tbe 
admissibility  of  hearsay  evidence  In  matters 
of  pedigree  In  a  number  of  cases.  After  a 
great  length  of  time,  tbe  declarations  of  those 
who  knew  the  parties  are  necessarily  ad- 
mitted In  cases  of  this  sort.  Birney  v.  Hann, 
3  A.  K.  Marsh.  322,  13  Am.  Dec.  167 ;  Chiles 
T.  Drake,  2  Mete.  146,  74  Am.  Dec.  406 ;  Tal- 
bott  V.  Owen,  93  S.  W.  658,  29  Ky.  Law  Rep. 
550.  The  law  presumes  legitimacy,  and  the 
proof  here  sustains  the  legal  presumption. 
Dannelll  v.  Dannelll,  4  Busb,  51;  Botts  v. 
Botts,  108  Ky.  414,  56  S.  W.  677,  961.  No 
question  is  raised  as  to  the  title  of  Jordan 
Garnett  to  tbe  property,  and  there  Is  no  ef- 
fort to  show  that  he  left  any  other  children, 
or  that  he  disposed  of  the  property.  We 
therefore  conclude  that  tbe  court  properly 
adjudged  the  plaintiffs  entitled  to  It 

Some  complaint  Is  made  that  tbe  court  did 
not  adjudge  to  tbe  defendants  as  large  an 
amount  as  it  should  have  adjudged  them  on 
account  of  the  taxes  they  had  paid  on  tbe 
land  and  a  lien  for  an  assessment  made  by 
tbe  city  of  Glasgow  on  account  of  an  Im- 
provement of  the  street  In  front  of  it.  But 
upon  an  Inspection  of  the  whole  record  we 
cannot  say  that  there  was  any  substantial 
error  of  tbe  court  In  these  matters.  The  rec- 
ord does  not  show  that  the  city  of  Glasgow 
bad  a  lien  upon  the  property — that  Is,  tbe 
record  is  not  sufficient  to  show  the  creation 
of  a  lien — and  so  far  as  tbe  record  shows 
anything,  It  would  appear  to  have  been  only 
a  claim  against  tbe  life  tenant,  Ann  Garn^tt. 

Judgment  affirmed. 


LONG  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Oct  8,  1908.) 

1.  Homicide— EvioENCE— Instructions. 

Where,  on  trial  for  murder,  the  defense 
was  that  tbe  killing  was  due  to  the  accidental 
discbarge  of  a  pistol,  and  there  was  some  evi- 
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dence  tending  to  show  that  the  shooting  was  not 
accidental,  but  intentional  and  also  that  it  was 
an  accident,  pnre  and  simple,  the  court  erred 
in  failing  to  instruct  on  tne  subject  of  invol- 
untary manslaughter  and  accidental  shooting. 

[Ed.  Note. — For  eases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  $$  650-653.] 

2.  Same — Sexf-Defense. 

If  decedent,  who  was  much  larger  than  ac- 
cused, sought  and  brought  on  the  difficulty  re- 
sulting in  his  being  shot,  and  assaulted  accu.sed, 
accused  can  be  acquitted  on  the  ground  of  self- 
defense,  though  the  shooting  was  not  accidental. 

3.  Same. 

One's  right  to  kill  another  in  self-defense  is 
based  upon  threatened  danger,  real  or  to  him 
apparent,  and  not  upon  the  question  whether 
there  is  any  real  or  apparent  danger ;  one  being 
justified  in  protecting  himself  and  warding  off 
Impending  or  apparently  impending  danger, 
where  he  has  reasonable  grounds  to  believe,  and 
in  good  faith,  believes,  that  his  life  is  in  dan- 
ger, or  that  some  great  bodily  harm  is  about  to 
be  done  him. 

Appeal  from  Circuit  Court,  Daviess  County. 
■     "Not  to  biB  officially  reported." 

Barney  Long  was  convicted  of  murder,  and 
be  appeals.    Beversed  and  remanded. 

La  Vega  Clements  and  B.  L.  Allen,  for 
appellant  James  Breathitt,  Atty.  Gen.,  and 
Tom  B.  McGregor,  Asst  Atty.  Gen.,  for  the 
Commonwealtb. 


LASSING,  J.  Appellant  was  tried  and 
convicted  under  an  indictment  which  charg- 
ed blm  with  the  murder  of  Steve  Clayton. 
The  facts  connected  with  the  homicide,  brief- 
ly stated,  are  as  follows:  Some  time  during 
the' summer  of  1905,  at  a  country  dance  in 
the  evening,  several  young  men,  including  ap- 
pellant and  deceased,  became  engaged  In  a 
series  of  quarrels.  Appellant,  just  prior  to 
the  difficulty  which  resulted  in  the  killing 
of  Clayton,  had  an  altercation  with  some 
of  his  companions  on  the  dancing  platform, 
and,  after  it  was  over,  be  went  out  on  to 
the  public  road  and  was  conversing  with  a 
man  named  Trogden,  when  the  deceased 
came  up.  At  that  time  appellant  bad  a 
pistol  In  his  hand.  It  is  not  dear  from  the 
evidence  whether  appellant  addressed  deceas- 
ed or  deceased  addressed  him  first,  but,  who- 
ever spoke  first,  the  passage  of  words  be- 
tween them  resulted  In  deceased  rushing 
upon  and  grabbing  appellant.  During  the 
scuffle  which  followed  the  pistol  was  dis- 
charged and  deceased  shot  When  they  were 
separated,  deceased  had  the  pistol,  having 
taken  it  away  from  appellant  Clayton  died 
on  the  following  Monday  from  the  effects  of 
the  wound  which  he  received  at  the  bands 
of  appellant  during  that  struggle.  The  mo- 
tion for  a  new  trial  was  based  upon  several 
grounds,  but  upon  this  appeal  appellant's 
counsel  rely  chiefly  for  reversal  upon  the 
failure  of  the  court  to  properly  instruct  the 
Jury. 

The  defense  of  appellant  was  that  the 
killing  was  due  to  the  accidental  discbarge 


of  the  pistol,  and  be  asked  the  court  to  give 
an  instruction  on  involuntary  manslaughter 
and  accidental  killing.  The  court  refused 
to  do  either.  There  was  some  evidence  oCTer- 
ed  which  tended  to  show  that  from  state- 
ments made  by  appellant  before  and  after 
the  killing  the  shooting  was  not  accidental, 
but  was  Intentional,  while,  on  tbe  other  band, 
he  testifies  positively  and  directly  that  it 
was  an  accident  pure  and  simple.  Under 
this  state  of  case  be  was  entitled  to  have 
bis  defense  presented  to  the  Jury  by  ap- 
propriate instructions,  and  tbe  court  erred 
in  failing  and  refusing  to  instruct  the  jury 
on  tbe  subject  of  involuntary  manslaughter 
and  accidental  shooting.  Blanton  v.  Com- 
monwealth, 103  S.  W.  329,  81  Ky.  Law  Bep. 
800.  We  are  of  opinion  that  the  court 
did  not  err  In  giving  to  the  jury  an  instruc- 
tion authorizing  them  to  acquit  appellant 
if  they  believed  tbat  tbe  shooting  was  done 
by  appellant  in  self-defense,  for  the  evidence 
was  conflicting  upon  this  point  Deceased 
was  shown  to  bave  been  a  much  larger  man 
than  appellant  and,  if  the  Jury  believed  tbat 
the  deceased  sought  and  brought  on  the  dif- 
ficulty and  assaulted  appellant,  then,  eyen 
though  they  believed  that  the  shooting  was 
not  accidental,  they  might  acquit  appellant 
on  tbe  ground  that  he  acted  in  his  own 
necessary,  or  to  him  apparently  necessary, 
self-defense.  Hence  it  was  proper  to  give 
such  an  instruction,  but  tbe  Instruction, 
as  given  by  the  court,  was  faulty,  In  this: 
tbat  in  it  tbe  Jury  was  made  the  Judge 
as  to  whether  or  not  tbe  accused  was  in 
danger,  real  or  apparent,  when  be  shot  de- 
ceased. Whereas,  this  court  has  repeatedly 
held  tbat  the  right  of  tbe  accused  to  act  is 
based  upon  the  threatened  danger,  real  or 
to  him  apparent  and  not  upon  the  fact  as 
to  whether  or  not  there  existed  at  the  time 
any  real  or  apparent  danger.  Tbe  accused 
might  be  In  no  danger  whatever,  and  yet 
if  the  Jury  believed  from  the  evidence  that 
at  the  time  he  acted  be  bad  reasonable 
grounds  to  believe,  and  in  good  faith  did  be- 
lieve, tbat  his  life  was  in  danger,  or  some 
great  bodily  barm  was  about  to  be  done  him, 
be  would  be  fully  Justified  in  having  taken 
steps  to  protect  himself  and  ward  off  the 
Impending  or  to  him  apparently  impending 
danger.  In  other  words,  the  right  of  the 
accused  to  act  in  his  own  defense  is  based 
upon  what  the  appearances  were  to  him  at 
the  time  and  under  the  circumstances,  and 
not  what  the  Jury  might  think  of  them,  from 
tbe  evidence  as  Introduced  on  the  trial.  Up- 
on another  trial  the  instruction  upon  self- 
defense  will  be  made  to  conform  to  this  Idea, 
and  the  court  will  give  an  instruction  on 
the  subject  of  Involuntary  manslaughter  and 
accidental  shooting. 

The  case  Is  reversed  and  remanded  for 
further  proceedings  consistent  with  tbla  (pin- 
ion. 
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RECK  &  RIEHIi  y.  CAULFIELD. 
(Court  of  Appeals  of  Kentucky.    Oct.  8,  1908.) 

1.  Landlord  and  Tenant— Notick  to  Quit 
—Waiver. 

Notice  to  a  tenant  to  quit  is  waived  by  the 
landlord  giving  a  subsequent  notice,  fixing  a  lat- 
er date  for  a  surrender  of  the  premises. 

2.  XV>BCIBUC   Entby   and    Detaink»— Notick 
to  Quit. 

A  tenant  under  an  indefinite  tenancy,  the 
term  beginning  the  seventh  day  of  the  month, 
was  not  guilty, of  forcible  detainer  until  June 
7th,  though  30  days'  notice  to  quit  was  given 
April  15tn,  since  a  landlord  cannot  change  the 
rental  day  nor  the  terms  of  the  tenancy. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  PleaB  Branch,  Third  Division. 

"To  be  officially  reported." 

Forcible  detainer  action  by  Reck  &  Blehl 
against  C.  I.  Caulfleld.  From  a  Judgment  of 
tbe  circuit  court  for  defendant,  on  appeal 
from  Justice  court,  plaintiffs  appeal.  Af- 
firmed. 

B.  F.  Gardner,  N.  A.  Richardson  and 
Franklin  Chappell,  for  appellants.  O'Connor 
&  O'Connor  and  D.  Moxley,  for  appellee. 

BARKER,  J.  On  the  7th  day  of  February, 
1907,  the  appellants,  as  agents  of  the  owner 
of  the  property,  by  a  written  lease  rented  a 
storeroom  on  tbe  north  side  of  Market 
street,  between  Eleventh  and  Twelfth  streets, 
being  No.  1147  West  Market  street  in  Louis- 
ville, Ky.,  "for  the  space  of  one  month  from 
Feb.  7/07,  and  by  the  month" ;  In  considera- 
tion of  which  the  appellee  agreed  and  bound 
himself  to  "pay  for  the  same  ten  dollars  at 
the  first  of  each  and  every  lease  month,  being 
at  tbe  rate  of  one  hundred  and  twenty  dol- 
lars per  annum."  Appellee  took  possession 
of  the  premises  under  the  lease,  and  opened 
np  therein  an  ice  cream  parlor.  On  the  7th 
day  of  April  the  appellants  claim  that  they 
gave  the  appellee  oral  notice  to  vacate  the 
premises  on  May  7,  1907.  The  giving  of  this 
notice  is  one  of  tbe  disputed  questions  in  the 
case;  but  It  Is  not  disputed  that,  on  April 
15,  1907,  the  appellants  gave  appellee  a  writ- 
ten notice,  which  Is  as  follows:  "Mr.  C.  I. 
Caulfleld — Dear  Sir:  You  are  hereby  noti- 
fied that  30  days  from  and  after  this  date 
we  want  possession  of  the  premises  you  now 
occupy,  known  as  #1147  W.  Market  St. 
Yours  truly  [Signed]  Reck  &  Riehl."  Failing 
to  vacate  the  premises  on  May  15,  1907,  in 
pursuance  of  the  terms  of  the  written  notice 
above  set  forth,  on  the  16th  day  ,  of  May, 
1907,  a  writ  of  forcible  detainer  against  him 
was  sued  out  by  appellants,  returnable  be- 
fore R.  O.  Dorsey,  a  Justice  of  the  peace  of 
Jefferson  county.  A  trial  of  this  writ  before 
the  Justice  and  a  Jury  resulted  In  a  verdict 
of  guilty,  the  truth  of  which  the  appellee  trav- 
ersed, and  took  an  appeal  to  the  Jefferson 
circuit  court,  where  a  trial  de  novo  resulted 
In  a  verdict  of  not  guilty,  and  from  the  Judg- 
ment based  upon  this  verdict,  tbe  appellants 
are  here  on  appeaL 


The  conclusion  we  have  reached  In  regard 
to  this  case  renders  It  unnecessary  to  discuss 
the  alleged  errors  complained  of  by  the  ap- 
pellants. On  their  own  evidence  the  appel- 
lee was  entitled  to  a  peremptory  instruction 
to  the  Jury  to  find  him  not  guilty.  Under  the 
lease  the  term  was  an  indefinite  one,  but  It  Is 
Immaterial  to  inquire  whether  or  not,  under 
It,  the  tenant  was  entitled  to  30  days'  notice 
to  quit  before  the  premises  could  be  recover- 
ed of  him;  nor  is  it  material  to  ascertain 
whether  It  was  true,  as  claimed  by  appel- 
lants, that  they  gave  appellee  a  30  days'  oral 
notice  to  quit  on  the  7th  day  of  April,  1907. 
They  admit  that,  on  the  15th  day  of  April, 
1007,  they  gave  the  tenant  the  written  notice 
to  vacate  the  premises  30  days  thereafter. 
The  oral  notice  was  waived  by  the  written 
notice,  and  by  the  very  terms  of  the  latter 
the  tenant  was  permitted  to  remain  In  the 
leased  premises  after  the  next  rental  day, 
which  was  the  7th  of  the  month,  the  lease 
commencing  on  that  day  and  running  from 
month  to  month.  So  that  by  the  terms  of  tbe 
notice  the  tenant  whs  Informed  that  he  might 
retain  the  premises  after  May  7,  1907,  and  he 
was  not  a  wrongdoer  in  so  remaining.  It 
was  not  within  the  province  of  the  landlords 
to  change  the  terms  of  the  tenancy  or  the 
rental  day.  If  they  consented  to  tbe  tenant's 
remaining  in  the  premises  beyond  the  next 
rental  day  after  tbe  notice,  they  could  not 
force  him  to  leave  until  tbe  succeeding  ren- 
tal day.  In  the  case  of  David  v.  Hall,  6  Ky. 
Law  Rep.  444,  tbe  superior  court  thus  stat- 
ed tbe  rule  on  this  subject:  "Under  a  ten- 
ancy from  month  to  month,  tbe  term  begin- 
ning on  the  first  dny  of  the  tnonth,  the  ten- 
ant Is  not  guilty  of  a  forcible  detainer  until 
the  first  of  the  next  month  after  one  month 
from  the  service  of  notice  to  remove.  Un- 
der such  a  tenancy,  where  notice  was  served 
August  27th  to  give  possession  In  one  month 
from  the  service  of  the  notice,  it  is  held  that 
the  tenant  was  not  guilty  of  a  forcible  de- 
tainer until  October  1st."  Applying  this 
principle  to  tbe  case  at  bar,  when  the  land- 
lords, on  the  15th  day  of  April,  1907,  gave 
the  tenant  30  days'  notice  to  quit,  the  ten- 
ant was  not  guilty  of  forcible  detainer  until 
the  next  rental  day  after  the  expiration  of 
tbe  30  days'  notice.  In  other  words,  the  ap- 
pellant would  not  have  been  guilty  of  for- 
cible detainer  until  June  7,  1907. 

Asstunlng  that  appellants  gave  the  oral 
notice  on  tbe  7th  day  of  April  to  the  tenant 
to  quit  the  premises  on  tbe  7th  day  of  May, 
they  waived  all  rights  thereunder  by  giving 
the  second  notice  In  writing.  In  2  Taylor  on 
Landlord  and  Tenant  (9th  Ed.)  §  485,  It  Is 
said:  "After  the  landlord  has  given  notice, 
and  the  time  limited  by  It  has  expired,  he 
may  do  some  act  which  amounts  to  a  waiver 
of  it,  and  so  recognize  a  new  or  subsisting 
tenancy."  And  In  section  486  it  is  said: 
"Notice  may  be  waived  by  giving  a  subse- 
quent notice  to  quit,  because  the  latter  no- 
tice is  an  acknowledgment  that  the  tenancy 
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still  snlMlBts  after  the  expiration  of  the  for- 
mer one."  And  even  If  Jt  be  assumed  that 
the  tenant,  under  the  lease,  was  not  entitled 
to  any  notice  at  all,  which  is  the  moat  favor- 
able position  that  appellants  can  occupy,  the 
written  notice,  given  on  the  15th  day  of 
April,  to  vacate  in  one  month  thereafter,  was 
a  permission  to  the  tenant  to  remain  In  the 
premises  after  the  expiration  of  May  7th, 
the  rental  day;  and,  this  being  true,  they 
could  not  require  him  to  remove  before  the 
next  rental  day,  which,  as  said  before,  was 
June  7,  1907. 

It  results  from  this  view  of  the  case,  that 
the  tenant  was  not  guilty  of  forcible  detainer 
on  May  16,  1907,  and  he  was,  therefore,  en- 
titled, at  the  conclusion  of  appellants'  testi- 
mony, to  a  peremptory  instruction  to  the  Jury 
to  find  him  not  guilty. 

Judgment  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  v. 

TAYLOR. 

(Court  of  Appeals  of  Kentucky.    Oct.  14,  1908.) 

Teleoraprs  and  Telephones— Action  fob 
Damages  —  Mistake  in  Tbansihssion  of 
Message — Question  fob  Jubt. 

Plaintiff's  brother  wired  him  that  their  fa- 
ther was  dead ;  but  the  message  as  delivered 
stated  that  their  mother  was  dead.  Plaintiff 
replied  that  he  could  not  come  for  three  days. 
Two  days  afterwards  another  brother  wired 
plaintiff,  "Father  was  buried  yesterday."  Held, 
m  an  action  against  the  telegraph  company  to 
recover  for  mental  anguish  resulting  from  the 
belief  that  both  parents  were  dead,  that  the 
question  whether,  under  the  circumstances, 
plaintiff  exercised  reasonable  diligence  to  ascer- 
tain whether  both  parents  were  dead  was  for 
the  jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  |  76.] 

Appeal  from  Circuit  Court,  Fulton  County. 

"Not  to  be  officially  reported." 

Action  by  Oscar  M.  Taylor  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

For  former  report,  see  101  S.  W.  969,  31 
Ky.  Law  Rep.  240. 

Richards  &  Ronald,  Geo.  H.  Fearsons,  and 
Robbins,  Thomas  &  Tyler,  for  appellant. 
Herschel  T.  Smith,  for  appellee. 

BARKER,  3.  This  is  the  second  appeal  In 
this  case.  The  opinion  on  the  first  will  be 
found  in  101  S.  W.  969,  31  Ky.  Law  Rep. 
240.  After  the  petition  was  filed  in  the  cir- 
cuit court,  the  defendant  Interposed  a  general 
demurrer  to  It,  which  was  sustained,  and, 
the  plaintlft  declining  to  amend.  It  was  dis- 
missed, and  the  plaintiff  appealed.  The  opin- 
ion, in  reversing  the  judgment  of  dismissal, 
sets  forth  the  facts  contained  in  the  petition 
80  fully  as  to  obviate  anything  but  a  very 
general  statement  here,  because,  when  the 
case  returned  to  the  lower  court,  the  plaintiff 
upon  the  trial   Introduced   evidence  which 


fully  sustained  the  allegations  of  the  peti- 
tion, and  the  defendant  Introduced  no  testi- 
mony at  all.  Therefore  the  evidence  adduced 
at  the  trial,  for  all  practical  purposes.  Is  the 
same  as  the  allegations  of  the  petition,  which 
the  demurrer  admitted  to  be  true.  We  refer 
to  the  opinion  on  the  first  appeal  for  a  com- 
plete statement  of  the  facts  of  the  case,  con- 
tenting ourselves  here  to  restate  only  such  an 
outline  as  is  necessary  to  understand  the 
question  of  law  which,  to  our  opinion,  re- 
quires that  the  Judgment  should  be  reversed. 

On  May  5,  1906,  there  was  filed  with  de- 
fendant at  Its  office  In  Fulton,  Ky.,  address- 
ed to  plaintiff  at  Farmersvllle,  La.,  the  fol- 
lowing message:  "Father  dropped  dead  to- 
day about  one  o'clock.  Answer.  [Signed] 
John  Taylor."  This  message  was  promptly 
transmitted  and  received  by  the  plaintiff  at 
5:40  p.  m.  on  the  day  it  was  filed,  but  was  so 
changed  in  transmission  that  when  delivered 
It  read  as  follows:  "Motlier  dropped  dead 
to-day  about  one  o'clock.  Answer."  To  the 
message  so  delivered  plaintiff  sent  the  follow- 
ing answer,  directed  to  John  Taylor,  the  sen- 
der of  the  first  message:  "Will  take  three 
days  for  me  to  come ;  therefore  will  write." 
On  May  7,  1906,  another  brother,  Lynn  Tay- 
lor, sent  plaintiff  the  following  message, 
namely:  "Father  was  hurled  yesterday.  Ex- 
pect Fanny  on  12:30  train  a  corpse."  Plain- 
tiff testified  that,  upon  the  receipt  of  this 
last  message,  he  became  convinced  that  both 
his  parents  were  dead,  and  remained  under 
this  Impression  until  he  could  make  the 
journey  from  Farmersvllle  to  Fulton,  or  from 
about  1  o'clock  on  Tuesday  until  noon  on 
Thursday.  It  is  for  the  mental  anguish  be 
claims  to  have  suffered  for  a  period  of  two 
days  from  the  belief  that  both  his  parents 
were  dead,  when  In  fact, only  his  father  was 
dead,  and  the  expenses  of  the  Journey,  that 
the  Jury  awarded  him  $1,000  In  damages. 

In  the  opinion  upon  the  former  appeal  it 
was  said:  "Appellee's  counsel  contends  that 
the  last  message  to  appellant  had  the  effect 
to  apprise  him  of  the  mistake'  of  the  first,  or 
at  least  It  was  sufficient  to  put  him  upon  in- 
quiry or  notice  that  the  first  telegram  was  an 
error.  This  is  a  question  of  fact  that  might 
properly  be  submitted  to  the  Jury,  if  an  issue 
should  be  made  upon  this  question  In  the 
pleading.  It  is  certain  the  last  message  he 
received  does  not,  as  a  matter  of  law,  on  its 
face  support  appellee's  claim."  When  the 
case  returned  to  the  lower  court,  the  defend- 
ant pleaded  the  negligence  of  the  plaintiff  in 
failing  to  inform  himself  as  to  whether  or 
not  it  was  true  that  both  his  parents  were 
dead,  in  order  to  bring  its  case  within  the 
advantage  of  the  suggestion  contained  in  the 
above  excerpt,  and  upon  the  trial  it  tendered 
to  the  court  the  following  instruction,  with 
the  request  that  it  be  given  to  the  jury:  "The 
court  instructs  the  Jury  tliat  although  they 
might  believe  from  the  evidence  that  the 
defendant  was  negligent  in  the  tnuuunlssion 
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of  the  first  telegram  mentioned  In  instruction 
A,  and  likewise  negligent  in  delaying  the  de- 
livery of  the  third  telegram  mentioned  In  In- 
struction A,  yet  If  they  should  further  believe 
from  the  evidence  that  when  the  plaintiff  re- 
ceived the  telegram,  'Father  buried  yester- 
day,' a  reasonably  prudent  man  in  the  exer- 
cise of  ordinary  care  would  have  believed  or 
been  put  upon  inquiry  as  to  whether  or  not 
there  had  been  a  mistake  In  the  transmission 
of  the  first  telegram  announcing  that  his 
mother  bad  dropped  dead,  and  that  a  reason- 
ably prudent  man  In  the  exercise  of  ordinary 
care  would  have  believed  or  could  In  the  ex- 
ercise of  ordinary  care  have  discovered  that 
his  'mother'  was  not  burled  yesterday,  but 
that  his  'father,'  then  In  that  event  the  law 
is  for  the  defendant,  and  the  Jury  should  so 
find." 

We  think  there  was  sufficient  evidence  to 
require  the  giving  of  substantially  the  fore- 
going Instruction  to  the  Jury.  We  held,  upon 
the  formal  appeal,  that  under  a  proper  show- 
ing the  defendant  would  be  entitled  to  such 
an  Instruction.  The  answer,  as  said  before, 
was  made  to  conform  to  the  suggestion  of  the 
opinion,  and  upon  the  trial  the  plaintiff  him- 
self admitted  that  he  had  reason  to  doubt 
that  both  his  parents  were  dead,  and  to  sus- 
pect the  error  In  the  first  telegram.  On 
cross-examination  he  was  asked  If,  when  be 
got  the  last  telegram,  he  did  not  then  think 
"there  was  a  mistake,  and  that  your  father 
was  the  one  that  bad  dropped  dead.  A. 
When  I  got  the  last  one?  Q.  Yes,  when  you 
got  the  last  one,  didn't  you  say  awhile  ago 
that  you  thought  there  was  a  mistake  there? 
A.  Yes,  sir.  Q.  Did  you  wire  back  up  here 
to  Lynn  Taylor,  or  John  Taylor,  or  any  of 
the  Taylors,  or  anybody  up  here,  to  find  out 
whether  that  was  a  mistake?  A.  No;  I  ask- 
ed the  agent  to  have  It  confirmed,  If  there 
could  be  any  mistake.  I  says,  'I  will  pay  the 
message  fee,  and  If  you  think  there  Is  any 
doubt  about  It  T  will  wire.'  Q  But  I  am 
asking  you,  did  you  send  a  telegram,  to  which 
you  signed  your  name,  to  John  Taylor,  or 
Lynn  Taylor,  or  any  other  Taylor,  or  anybody 
else?  A.  No,  sir;  I  did  not.  I  wired  him 
that  I  would  come  here  as  soon  as  I  could 
get  here."  It  is  true,  be  states  that  he  asked 
the  agent  to  confirm  the  correctness  of  the 
first  telegram,  and  was  assured  by  him  it 
was  right;  but  this  only  went  to  the  correct- 
ness of  the  transmission  of  the  telegram  act- 
ually given  the  defendant,  and  would  have 
no  effect  in  clearing  up  any  mistake  that  had 
been  made  in  writing  the  telegram.  It  seems 
to  us  that  It  was  for  the  Jury  to  say  whether 
or  not  he  should  have  telegraphed  to  his  fam- 
ily for  assurance  of  the  truth  of  so  extraordi- 
nary an  occurrence  as  the  death  of  both  his 
father  and  mother  on  the  same  day,  or  with- 
in so  short  a  time;  and,  as  said  in  the  opin- 
ion upon  the  first  appeal,  the  question  as  to 
whether  or  not,  upon  this  occasion,  the  plain- 
tiff exercised  the  reasonable  diligence  of  an 


ordinarily  prudent  person  under  the  circum- 
stances should  have  been  submitted  to  the 
Jury  under  a  proper  Instruction.  The  trial 
court,  therefore,  erred  In  refusing  to  give  an 
Instruction  along  the  line  of  that  presented 
by  the  defendant. 

Our  conclusion  on  this  question  obviates 
the  necessity  of  examining  any  other  of  the 
errors  urged  by  appellant. 

Judgment  reversed,  for  further  proceedings 
consistent  herein. 


LEUCHT   T.    LEOCHT. 
(Court  of  Appeals  of  Kentucky.    Oct.  8,  1908.) 

1.  Husband  and  Wife— Alienatino  Affec- 
tions—Acnorrs— Evidence. 

In  an  action  for  the  alienation  of  a  bus- 
band's  affections,  evidence  of  statements  by  the 
husband  to  the  wife  and  third  persons,  in  the 
absence  of  defendant,  indicating  tliat  defendant 
was  trying  to  separate  the  wife  from  ber  bus- 
band,  are  hearsay  and  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  {  1124.] 

2.  Same. 

In  an  action  for  the  alienation  of  a  bus- 
band's  affections,  the  wife  may  show  by  the 
declarations  and  conduct  of  her  husband,  and 
by  third  persons,  who  could  testify  from  tlieir 
knowledge  or  from  statements  by  the  husband, 
the  affectionate  relations  between  them  before 
the  estrangement,  and  his  conduct  and  declara- 
tions indicating  a  loss  of  his  affection. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  26,  Husband  and  Wife,  §  1124.] 

a  Sake. 

In  an  action  for  the  alienation  of  a  hus- 
band's affections,  declarations  by  defendant  in 
the  nresence  of  the  wife  or  other  persons,  mani- 
festing a  purpose  to  alienate  the  affection  of  the 
husband,  or  to  cause  a  separation,  are  ad- 
missible. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  $  1124.] 

4.  Witnesses  —  Competency  —  Communica- 
tions Between  Husband  and  Wife— Ad- 
mi  ssibiutt— "Communication." 

In  an  action  for  the  alienation  of  a  hu» 
band's  affections,  statements  to  the  wife  by  tbt 
husband  in  the  absence  of  any  other  person,  in- 
dicating that  defendant  was  trying  to  separate 
the  wife  and  the  husband^  are  within  Civ.  Code 
Prac.  I  606,  forbidding  either  husband  or  wife 
to  testify  as  to  any  communication  between 
them  during  the  marriage ;  the  word  "communi- 
cation" embracing  all  knowledge  on  the  part  of 
one  or  the  other,  obtained  by  reason  of  the  mar- 
riage relation,  and  which  but  for  the  confidence 
growing  out  of  it  would  not  have  been  known 
to   the  party. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §f  737-741. 

For  other  deiinitions,  see  Words  and  Phrases, 
vol.  2,  p.  1342 ;  vol.  8,  p.  7608.] 

5.  Husband  and  Wife— Alienation  of  Af- 
fections—Actions— Evidence. 

In  an  action  for  the  alienation  of  a  hus- 
band's affections,  evidence  that  plaintiff  had 
made  a  disrespectful  remark  about  her  husband 
was  competent  to  prove  the  state  of  her  feeling 
towards  her  husband,  to  illustrate  the  extent  of 
her  affection  and  the  part  she  took  in  causing 
the  loss  of  his  affections. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  20,  Husband  and  Wife,  {  1124.] 
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Appeal  from  Circuit  Cortrt,  Kenton  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Minnie  I>ucbt  against  Barbara 
Leucht  From  a  Judgment  for  defendant, 
plaintiff  appeals.    AfBrmed. 

F.  M.  Tracy,  for  appellant  M.  H.  Mc- 
Lean, for  appellee. 

CARROLL,  J.  This  Is  an  action  by  ap- 
pellant, who  wfis  plaintiff  below,  to  re- 
cover damages  for  the  alienation  of  her  hus- 
band's affections  by  the  appellee,  defendant 
below,  who  was  his  mother.  There  was  a 
Judgment  in  favor  of  appellee  upon  the  ver- 
dict of  a  Jury  who  found  in  her  behalf. 

A  reversal  Is  asked  for  alleged  errors  of 
the  court  in  admitting  and  rejecting  evidence. 
The  rulings  chiefly  complained  of  are,  first, 
the  exclusion  of  evidence  offered  by  appel- 
lant relating  to  statements  made  to  her  by 
her  husband  in  the  absence  of  his  mother  or 
other  persons,  which  statements  Indicated 
that  his  mother  was  endeavoring  to  cause  a 
separation  between  her  son  and  his  wife; 
and,  second,  the  competency  of  statements  of 
a  similar  character  said  to  have  been  made 
by  the  husband  of  appellant  In  the  absence 
of  his  mother  to  third  persons,  who  gave  evi- 
dence concerning  them  in  behalf  of  appel- 
lant. In  admitting  the  statements  to  third 
persons,  the  court  Instructed  the  Jury  in  re- 
spect to  them  as  follows:  "The  Jury  is  In- 
structed that  the  declarations  of  Louis 
Leucht  to  third  persons  as  testified  to  by 
said  parties,  not  made  in  the  presence  of 
the  defendant  Barbara  Leucht,  were  admit- 
ted, and  are  to  be  considered,  solely  for  the 
purpose  of  showing  the  state  of  mind  and 
feeling  of  the  said  Liouls  Leucht,  If  they  do 
show  such  state  of  mind  and  feeling,  and  for 
the  purpose  of  disclosing  or  explaining  the 
motives  Influencing  his  action  or  conduct,  if 
they  do  disclose  or  explain  such  motive ;  and 
they  are  to  be  considered  by  the  Jury  for  no 
other  purpose."  In  our  opinion  the  court 
correctly  excluded  the  statements  made  to 
appellant  by  her  husband,  and  erred  to  the 
prejudice  of  appellee  In  admitting  the  state- 
ments made  by  him  to  third  parties,  although 
the  effect  of  this  evidence  was  limited  by  the 
Instruction.  The  statements  made  to  appel- 
lant by  her  husband  were  Incompetent,  first, 
because  they  were  made  in  the  absence  of 
his  mother,  and  come  under  the  head  of  what 
may  be  called  "hearsay"  evidence;  second, 
because  they  are  forbidden  by  subsection  1 
of  section  606  of  the  Civil  Code  of  Practice, 
reading  in  part  as  follows:  "Neither  a  hus^ 
band  nor  his  wife  shall  testify  while  the 
marriage  exists  or  afterwards,  concerning 
any  communication  between  them  during 
marriage."  The  statements  made  by  the 
husband  to  third  parties  also  come  under 
the  head  of  "hearsay"  evidence,  and  for  this 
reason  should  have  been  excluded.  It  was 
attempted  by  the  statements,  not  made  in  the 
presence  or  hearing  of  appellee,  to  fasten  up- 


on her  the  offense  of  alienating  the  affec- 
tions of  her  son  from  his  wife.  She  may  or 
may  not  have  made  to  her  son  the  statements 
he  repeated  to  his  wife  and  other  persons  as 
coming  from  her.  If  she  had  been  present 
when  they  were  told  to  the  wife  or  others, 
she  would  have  had  an  opportunity  to  admit 
or  deny  them,  and,  of  course,  have  l)een 
bound  by  her  declarations  and  actiona  We 
know  of  no  reason  why  an  exception  should 
be  made  in  cases  of  this  character  to  the 
general  rule  excluding  "hearsay"  evidence. 
It  was  competent  for  the  wife  to  prove  by 
the  declarations  and  conduct  of  her  hust>and 
and  by  third  persons,  who  could  testify  from 
their  knowledge  or  from  statements  made  by 
the  husband,  the  affectionate  relations  that 
existed  between  them  before  the  estrange- 
ment; and  his  conduct  and  declarations  in- 
dicating a  loss  or  withdrawal  of  his  affection. 
And  also  proper  to  introduce  evidence  of  acts 
and  declarations  made  by  the  defendant  to 
or  In  the  presence  of  the  plaintiff  or  other 
persona  manifesting  a  purpose  upon  her  part 
to  alienate  the  affections  of  the  husband  or 
bring  about  a  separation  between  them.  But 
there  is  a  wide  difference  between  this  evi- 
dence and  that  excluded  and  Introduced  In 
this  case.  The  injustice  of  permitting  the 
plaintiff  and  third  persons  to  relate  state- 
ments alleged  to  have  been  made  to  them  by 
the  husband  In  the  absence  of  the  defendant, 
and  that  purported  to  have  been  made  by  the 
defendant  to  the  husband,  is  apparent  The 
defendant  had  no  opportunity  to  deny  nor 
explain  them,  as  she  was  not  present  when 
they  were  made,  and  could  not  have  known 
anything  about  them,  or  whether  they  were, 
in  fact,  related  by  the  husband  to  these  par- 
ties. It  seems  to  us  that  it  would  be  a  fla- 
grant violation  of  the  established  rules  of 
evidence  to  permit  the  plaintiff  to  make  out 
a  case  against  the  defendant  under  circum- 
stances like  these.  If  evidence  of  this  char- 
acter was  admissible,  a  defendant  would  be 
helpless,  in  fact,  almost  denied  the  right  to 
make  a  defense.  Here  the  plaintiff's  cause  of 
action  was  rested  upon  the  proposition  that 
the  defendant  by  her  acts  and  declarations 
had  alienated  the  affections  of  the  plalntlfTs 
husband,  and  she  undertook  to  make  out  her 
case  by  relating  statements  purporting  to 
have  been  made  by  the  defendant  to  the 
husband  and  repeated  by  him  to  her  in  the 
absence  of  the  defendant  and  by  declara-. 
tlons  of  third  parties  who  related  state- 
ments purporting  to  have  been  mtide  to  them 
by  the  husband  that  he  said  were  made  to 
him  by  the  defendant.  This  Is  as  striking 
an  example  of  hearsay  evidence  as  could  be 
imagined.  It  would  be  difficult  to  conceive  a 
case  In  which  Justice  to  the  defendant  more 
strongly  demanded  the  exclusion  of  all  this 
evidence.  If  a  case  could  be  made  out  upon 
evidence  of  this  character,  it  would  be  an 
easy  matter  for  designing  or  unscrupulons 
persons  to  present  to  a  Jury  a  state  of  facts 
that  might  induce  them  to  return  a  verdict 
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against  the  defendant  As  said  by  Green- 
leaf  In  hla  work  on  Evidence,  {  99,  In  speak- 
ing of  this  class  of  evidence:  "Its  extrinsic 
weakness,  Its  Incompetency  to  satisfy  the 
mind  of  the  existence  of  a  fact,  and  the 
frauds  which  may  be  practiced  under  Its 
cover  combine  to  support  the  rule  that  bear- 
say  evidence  Is  totally  Inadmissible."  The 
reason  that  would  exclude  this  evidence 
when  offered  by  the  wife  applies  with  equal 
force  to  the  statements  of  third  persons,  who 
testified  as  to  what  the  husband  said  to  them. 
In  neither  case  would  the  defendant  deny 
that  the  husband  made  the  statements. 

The  Code  provision  forbidding  either  the 
husband  or  wife  from  testifying  as  to  com- 
munications between  them  has  been  often 
construed.  Among  the  cases  holding  that 
evidence  of  the  character  attempted  to  be 
made  by  the  wife  In  this  case  was  Incompe- 
tent, we  may  notice  as  directly  in  point 
Manhattan  Life  Insurance  Co.  v.  Beard,  112 
Ky.  465,  66  8.  W.  35,  where  the  court  said: 
"On  the  trial  the  widow  of  the  deceased,  the 
beneficiary  under  the  policy,  was  permitted 
to  testify  to  numerous  conversations  with 
her  husband  of  facts  learned  from  him  and 
to  the  contents  of  letters  written  from  one 
to  the  other.  Under  subsection  1  of  section 
606  of  the  Civil  Code  of  Practice  providing 
'neither  a  husband  nor  a  wife  shall  testify, 
even  after  .the  cessation  of  their  marriage, 
concerning  any  communication  between  them 
during  marriage,'  all  the  foregoing  testimony 
was  Incompetent"  To  the  same  effect  is  N. 
T.  Life  Ins.  Co.  t.  Johnson,  72  S.  W.  762, 
24  Ky.  Law  Rep.  1867;  Buckel  v.  Smith.  82 
S.  W.  235,  26  Ky.  Law  Rep.  494. 

If  the  testimony  offered  by  the  wife  as  to 
what  her  husband  told  her,  when  no  one  else 
was  present,  was  not  a  "communication"  be- 
tween them,  we  are  at  a  loss  to  know  what 
would  be  a  "communication."  It  will  be 
noticed  that  the  Code  prohibition  is  not 
against  the  disclosure  of  "confidential"  com- 
munications; but,  although  the  word  "confi- 
dential" is  not  used,  It  was  evidently  the  pur- 
pose to  exclude  only  such  communications  as 
would  naturally  grow  out  of  the  marriage 
relation.  As  was  said  in  Commonwealth  v. 
Sapp,  90  Ky.  580,  14  S.  W.  834,  29  Am.  St 
Rep.  405:  "The  word  'communication'  there- 
fore as  nsed  in  our  statute  should  be  given 
a  liberal  construction.  It  should  not  be  con- 
fined to  a  mere  statement  by  the  husband  to 
the  wife  or  vice  versa,  but  should  be  con- 
strued to  embrace  all  knowledge  upon  the 
part  of  the  one  or  the  other  obtained  by  rea- 
son of  the  marriage  relation,  and  which  but 
for  which  the  confidence  growing  out  of  It 
would  not  have  been  known  to  the  pai-ty." 
There  might  be  communications  between  the 
husband  and  wife  that  It  would  be  competent 
for  either  to  testify  concerning,  as  when  they 
were  made  in  the  presence  or  bearing  of 
third  parties ;  thus  making  it  plain  that  they 
were  not  that  character  of  communications 
that  the  latv  will  protect  and  prohibit  either 


party  from  disclosing.  So  third  parties  may 
testify  as  to  conversation  overheard  by  them 
between  husband  and  wife.  Commonwealth 
V.  Everson,  96  S.  W.  460,  29  Ky.  Law  Rep. 
760.  Another  exception  to  the  rule  is  made 
in  the  Sapp  Case,  supra,  where  it  was  held 
that  either  could  testify  in  a  prosecution 
against  the  other  for  an  assault  or  attempt 
to  do  violence;  and  yet  another  exception  Is 
made  In  cases  where  the  husband  or  wife 
may  testify  to  facts  known  to  the  witness 
from  other  means  of  information  than  such 
as  result  from  the  marriage  relation  or  that 
come  to  either  of  them  Independent  of  it 
Elswick  V.  Commonwealth,  13  Bush,  165; 
English  V.  Cropper,  8  Bush,  292.  Again,  oth- 
er exceptions  are  made  in  Shepherd  t.  Com- 
monwealth, 119  Ky.  931,  85  S.  W.  191,  and 
Shipp  V.  Commonwealth,  99  S.  W.  945,  30 
Ky.  Law  Rep.  904,  10  L.  R.  A.  (N.  S.)  335. 
But  here  the  communication  concerning  which 
the  wife  offered  to  testify  was  manifestly 
made  to  her  by  the  -husband  because  she  was 
his  wife,  and  solely  by  virtue  of  the  mar- 
riage relation.  It  does  not  fall  within  any  of 
the  exceptions  mentioned,  nor  those  specified 
in  the  Code  of  Practice. 

Another  error  complained  of  is  in  permit- 
ting a  witness  to  testify  that  he  heard  the 
plaintiff  make  a  slighting  or  disrespectful 
remark  about  her  husband.  We  think  this 
evidence  was  competent.  It  was  admissible 
to  prove  acts  and  declarations  of  the  plaintiff 
that  tended  to  show  the  state  of  feeling  of 
plaintiff  towards  her  husband,  for  the  pur- 
pose of  illustrating  the  extent  of  her  affec- 
tion for  him,  and  the  part  she  took,  if  any.  In 
contributing  to  sever  the  marital  relations, 
or  in  causing  her  husband's  affections  to  be 
alienated  from  her. 

The  other  errors  complained  of  are  of  mi- 
nor Importance;  and,  as  they  did  not  preju- 
dice the  substantial  rights  of  the  plaintiff, 
we  do  not  deem  It  necessary  to  extend  this 
opinion  In  discussing  them. 

The  judgment  of  the  lower  court  is  af- 
firmed. 


DAYLIGHT   ACETYLENE  GAS   CO.  v. 

HARDESTY  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct.  9,  1906.) 

1.  Sales— Misrepresentations  bt  Seller. 

Where  a  contract  for  the  sale  of  an  acety- 
lene gas  plant  was  made  directly  with  the  seller, 
and  at  that  time  no  representations  were  made 
as  to  the  relative  cost  of  acetylene  gas  and  elec- 
tricity, and  the  contract  was  silent  on  the  sub- 
ject and  there  was  no  fraud  or  mistake  In  the 
contract,  the  contract  could  not  be  rescinded  for 
a  misrepresentation  by  an  agent  of  the  seller 
some  time  before  as  to  the  relative  cost  of  gas 
and  electricity. 

2.  Evidence— Parol  Evidence— Oral  Stipu- 
lations. 

Where,  at  the  time  of  the  execution  of  a 
contract  for  the  sale  of  an  acetylene  gas  plant, 
no  representations  were  made,  and  there  was 
no  fraud  or  mistake  in  the  contract  which  was 
executed  after  the  details  had  been  agreed  on, 
the  contract  as  rediicod  to  writing  measured 
the  linbility  of  the  parties,  notwithstanding  pre- 
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viona  oral  lepiesentationB  by  an  agent  of  the 
seller. 

IBM.  Note.— For  casea  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  2035.] 

Appeal  from  Circuit  Court,  Marlon  County. 

"Not  to  be  offlclally  reported." 

Action  by  W.  H.  Hardesty  and  another 
against  the  Daylight  Acetylene  Oas  Com- 
pany, rrom  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed  and  remanded. 

John  McChord  and  Glfford  &  Stelnfeld,  for 
appellant  Leo  Russell  and  W.  H.  Spragena, 
for  appellees. 

HOBSON,  J.  W.  H.  and  J.  D.  Hardesty 
own  a  hotel  in  Lebanon,  Ky.  They  made  a 
contract  with  the  Daylight  Acetylene  Gas 
Company,  by  which  It  Installed  an  acetylene 
gas  plant  In  the  hotel  at  a  cost  of  $323.21, 
the  Hardestys  paying  $33.28  In  cash,  and 
executing  notes  for  the  remainder.  About  a 
month  after  the  plant  was  Installed,  the  Har- 
destys brought  this  suit,  asking  the  court  to 
cancel  the  written  contract  made  with  the 
gas  company  and  the  notes  they  had  executed 
to  it,  and  praying  Judgment  against  the  gas 
company  for  the  amount  they  bad  paid  on 
the  plant,  charging  that  the  contract  bad 
been  obtained  from  them  by  fraud,  In  this: 
that  the  agent  of  the  gas  company  had  rep- 
resented to  them  that  the  hotel  could  be 
lighted  with  acetylene  gas  at  less  than  half 
the  amount  they  were  paying  for  electricity, 
and  that  the  acetylene  gas  plant  was  danger- 
ous. The  gas  company  filed  an  answer,  deny- 
ing the  allegations  of  the  petition,  and  made 
its  answer  a  counterclaim  praying  Jud;;ment 
upon  the  notes.  Upon  the  final  bearing  the 
circuit  court  entered  Judgment  as  prayed  by 
the  plaintiffs,  and  the  defendant  appeals. 

The  plaintiffs  testify  that  the  agent  of  the 
gas  company  who  came  to  see  them  told  them 
that  they  could  light  the  hotel  with  acetylene 
gas  at  less  than  half  of  what  they  were  pay- 
ing for  electricity,  and  In  this  statement  they 
are  confirmed  by  a  third  person  who  was 
present  and  heard  the  conversation.  On  the 
other  hand,  they  show  that  they  began  the 
correspondence  with  the  gas  company  by 
writing  the  gas  company  a  postal  card,  ask- 
ing it  to  send  a  man  out  to  them,  and  that 
this  card  was  written  because  one  of  them 
bad  seen  one  of  the  defendant's  plants  at 
Munfordrille,  and  bad  heard  a  good  report 
of  It  from  the  hotel  keeper  using  it  there. 
It  also  appears  that,  after  the  agent  came 
out  to  Lebanon  had  talked  the  matter  over 
with  the  Hardestys,  no  final  trade  was  made, 
and  that  one  of  them  shortly  afterward  went 
up  to  Louisville,  and  there  saw  the  vice  presi- 
dent of  the  company,  and  closed  the  trade 
with  him.  No  representations  were  made  by 
the  vice  president,  and  nothing  was  said  at 
the  time  the  trade  was  made  and  the  con- 
tract drawn  up  as  to  the  relative  cost  of 
acetylene  gas  and  electricity.  The  written 
contract  which  was  entered  into  between  the 
parties  is  silent  on  the  subject     There  is 


nothing  In  the  proof  to  show  that  the  safety 
of  the  plant  was  in  any  way  misrepresented, 
or  that  there  Is  any  more  danger  In  it  than 
in  the  ordinary  acetylene  gas  plant  It  is 
manifest  from  the  proof  that  the  agent  who 
went  to'  Lebanon  perpetrated  no  fraud  upon 
the  Hardestys.  What  would  be  in  Lebanon 
the  relative  cost  of  acetylene  gas  and  elec- 
tricity was  a  matter  of  opinion  depending 
on  a  number  of  circumstances,  such  as  the 
cost  of  electricity,  the  quantity  of  each  light 
used,  the  care  taken  to  husband  the  gas,  and 
the  like.  Acetylene  gas  plants  are  in  familiar 
use.  It  is  a  cheap  light,  and  there  is  noth- 
ing In  the  evidence  to  show  that  this  plant 
furnishes  a  more  expensive  light  than  ordi- 
nary acetylene  gas  plants.  After  the  plant 
had  been  Installed  and  operated  a  week,  the 
Hardestys  had  the  company  to  get  for  them 
a  larger  generator,  which  was  ordered  from 
Buffalo.  When  it  came,  the  company  paid 
the  freight,  but  the  Hardestys  refused  to  re- 
ceive it  Under  all  the  facts  we  think  that 
the  rights  of  the  parties  must  be  determined 
by  the  written  contract  between  them;  and 
that  there  being  no  f^aud  or  mistake  in  the 
written  contract  and  nothing  having  been 
said  at  the  time  the  contract  was  drawn,  or 
to  the  oflicer  of  the  company  with  whom  the 
contract  was  concluded,  the  contract  cannot 
be  rescinded  for  a  misstatement  by  the  agent 
at  Lebanon  on  his  visit  there  some  time  be- 
fore as  to  the  relative  cost  of  acetylene  gas 
and  electricity.  In  Worland  v.  Secrest  106 
Ky.  711,  51  S.  W.  445,  the  court  said  :  "It 
is  a  well-settled  rule  that  where  parties  have 
deliberately  put  their  contract  In  writing,  it 
is  conclusively  presumed  that  their  whole  en- 
gagement was  reduced  to  writing,  unless 
from  the  form  of  the  instrument  this  does 
not  appear  to  have  been  the  Intention  of  the 
parties.  Parol  evidence  of  previous  or  con- 
temporaneous negotiation  will  not  be  admit- 
ted to  vary  the  terms  of  the  written  agree- 
ment, in  the  absence  of  fraud  or  mistake,  for 
the  previous  verbal  negotiations  are  merged 
in  the  writing.  The  written  contract  in  this 
case,  above  quoted,  and  the  formal  deed 
which  was  afterward  made,  must  be  presum- 
ed to  have  been  intended  by  the  parties  to 
embrace  the  contract  between  them,  and,  as 
neither  of  these  contains  a  warranty,  none 
can  be  Implied,  and  proof  of  verbal  represen- 
tations previously  made  not  amounting  to 
fraud,  cannot  be  received." 

The  sale  of  the  plant  was  not  made  at 
Lebanon.  The  contract  under  which  It  was 
sold  was  made  in  Louisville  by  Hardesty 
some  days  after  the  visit  of  the  agent,  War- 
ren, to  Lebanon.  The  parol  negotiation  be- 
tween the  Hardestys  and  Warren  at  Leba- 
non cannot  invalidate  the  written  contract 
subsequently  fairly  made.  It  is  shown  by 
the  Hardestys  that  the  acetylene  light  the 
month  they  used  it  cost  about  double  what 
the  electric  light  was  costing  them.  But  the 
cost  of  light  in  a  month  would  depend  on 
the   number  of  guests   and   t^e   extent   the 
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lights  were  used.  During  the  first  month's 
use  of  any  plant  there  la  likely  to  be  more 
waste  of  material  than  after  Its  operation  Is 
better  understood,  and  a  new  light  is  often 
used  more  lavishly  than  after  Its  cost  Is 
shown.  One  object  in  making'  the  change 
was  to  secure  a  certain  light  available  at  all 
times,  as  the  electric  light  at  times  went  out, 
and  at  other  times  when  it  was  needed  could 
not  be  used.  The  cost  of  lighting  a  hotel  will 
depend  on  a  number  of  circumstances,  and, 
If  the  Hardestya  wished  a  warranty  as  to  the 
cost  of  the  acetylene  light,  this  should  have 
been  incorporated  In  the  written  contract. 
Manifestly  if  such  a  warranty  had  been  de- 
manded, it  would  have  been  put  in  some  def- 
inite form.  The  company,  when  the  contract 
was  reduced  to  writing  and  signed  by  the 
parties  in  Louisville  after  the  details  were 
there  agreed  on,  bad  the  right  to  regard  the 
writing  as  the  measure  of  Its  liability. 

Judgment  reversed  and  cause  remanded 
for  a  judgment  in  favor  of  the  defendant  up- 
on the  counterclaim. 


BBINNBTT  et  al.  v.  KNOTT  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  9,  190^) 

1.  DbAINB— ESTABUSHUBNT— PBOCBBniNOS  ON 

Appeai>-Review. 

The  court  on  appeal  from  a  judgment  of 
the  circuit  court  in  proceedines  to  establish  a 
drainage  ditch  at  the  cost  of  the  laad  benefited 
cannot  consider  errors  of  the  county  court  not 
properly  brought  before  the  circuit  court,  but 
can  only  determine  whether  the  circuit  court, 
trying  the  case  anew,  committed  error. 

2.  Saice. 

Where,  when  a  proceeding  to  establish  a 
drainage  ditch  reached  the  circuit  court,  no  ob- 
jection was  made  to  anything  done  in  the  coun- 
ty court,  and  the  parties  announced  ready  and 
went  to  trial  before  a  jury,  motions  to  quash 
the  reports  of  the  viewers,  and  to  file  a  report 
offered  to  l>e  filed  in  the  county  court  by  the 
reviewers,  came  too  late,  they  being  matters  in 
abatement  waived  by  going  into  trial  on  the 
merits  without  objection. 
8.  abatement  and  revival — objecmonb  — 

Time  to  Make. 

Matters  of  abatement  must  be  presented  be- 
fore the  trial  is  begun  on  the  merits. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Al>atement  and  Revival,  J  507.] 

4.  Drains— Establishment^Repobt   or  Re- 

TIEWEB8> 

Under  Ky.  St.  1903,  |  448,  providing  that 
words  giving  authority  to  three  or  more  persons 
shall  be_ construed  as  giving  such  authority  to 
a  majority  of  them,  a  report  by  two  of  three 
reviewers  appointed  by  the  county  court  in  pro- 
ceedings to  establish  a  drainage  ditch  is  valid. 

5.  Same— Pboceedinos— Harmless  Ebbob. 

Where  the  county  court  appointed  three  re- 
viewers in  proceedings  to  establish  a  drainage 
ditch,  and  directed  them  to  act  on  a  designated 
date  and  file  their  report  before  the  next  term 
of  court,  the  refusal  to  allow  two  of  the  review- 
ers to  file  on  the  first  day  of  the  next  term  an 
adverse  report  made  by  them  did  not  affect  the 
sulMtantial  rights  of  the  parties,  since  the  re- 
port would  have  been  merely  advisory,  and  the 
question  remained  whether  on  the  evidence  the 
ditch  should  be  opened. 

6.  Same— Question  fob  Jury. 

Whether  a  proposed  drainage  ditch  will  be 
A  vablic  utility  and  a  benefit  to  the  lands  as- 

112  S.W,— 54 


sessed  for  the  construction  thereof  is  for  the 

jury. 

7    Tbiai^Instbuotions— Unoxtx  Pboiunbnce 

TO  Evidence. 

Undue  prominence  should  not  be  given  in 
the  instructions  as  to  any  single  fact. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  |S  577-581.] 

8.  Dbainb— Establishment  —  IjTIdence— In  - 
stbuctions. 

In  proceedings  to  establish  a  drainage  ditch, 
it  is  not  error  to  refuse  to  charge  the  jury  to 
consider,  in  reaching  their  verdict,  the  fact  that 
the  parties  liable  for  the  cost  of  the  construc- 
tion would  have  to  be  at  the  expense  of  keeping 
the  ditch  open. 

9.  Same— Appeal— Review. 

Where  a  proceeding  to  establish  a  drainage 
ditch  was  dismissed  as  to  an  individual  in  the 
county  court,  and  the  record  showed  that  he 
was  not  a  party  either  in  the  circuit  court  or 
to  an  appeal,  the  court  on  appeal  could  not  pass 
on  any  question  as  to  liim. 

10.  Appeal  and  Ebbob— Dboisionb  Review- 
able—Final  Obdebs. 

Ordinarily  no  order  is  final  which  may  not 
be  enforced  by  rule  or  execution. 

11.  Dbains  —  EIstablishuknt  —  Appealable 
Obdebs— Finality. 

A  provision  in  a  judgment  establishing  a 
drainage  ditch  which  declares  that  plaintiffs  at- 
torney is  entitled  to  a  reasonable  fee  to  be  tax- 
ed as  costs  is  not  a  final  judgment,  not  being 
enforceable  without  further  action  by  the  court. 

12.  Same— Costs— Attobret's  Fees. 

Where  the  parties  in  proceedings  to  estab- 
lish a  drainage  ditch  are  represented  by  attor- 
neys of  their  own  employment  and  are  litigat- 
ing at  arm's  length,  it  is  improper  in  the  absence 
of  a  statute  authorizing  it,  to  tax  in  favor  of 
plaintiffs  attorney  a  fee  as  costs  against  de- 
fendant. 

Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  officially  reported." 

Proceedings  by  W.  C.  Knott  and  others 
against  H.  R.  Bennett  and  others  for  the  con- 
struction of  a  drainage  ditch.  From  a  Judg- 
ment of  the  circuit  court  establishing  the 
ditch,  defendants  appeal.    Affirmed. 

O.  B.  Likens,  for  appellants.  J.  S.  Glenn, 
M.  L.  Heavrln,  and  C.  M.  Crowe,  for  appel- 
lees. 

HOBSON,  J.  W.  O.  Knott  and  others  be- 
gun this  proceeding  in  the  Ohio  county  court 
to  open  a  ditch,  and  bave  the  cost  of  the 
ditch  assessed  against  the  land  to  be  benefit- 
ed. H.  R.  Bennett  and  others  were  made 
defendants  to  the  petition.  The  court  made 
an  order  appointing  viewers.  The  viewers 
filed  their  report  July  28,  1006.  They  report- 
ed that  the  ditch  was  of  public  utility  and 
necessary  for  the  reclamation  and  proper  cul- 
tivation of  the  land  assessed.  The  total  cost 
of  the  ditch  according  to  their  report  was 
about  $1,700,  and  this  was  assessed  to  the 
lands  benefited;  the  ditch  being  nearly  two 
miles  long.  The  defendants  filed  a  remon- 
strance to  the  viewers'  report,  and  the  court 
made  an  order  appointing  three  persons  as 
reviewers.  They  were  directed  to  act  on  the 
23d  day  of  October,  and  to  file  their  report 
before  the  next  term  of  court.  Two  of  the 
reviewers  on  the  first  day  of  the  next  term 
tendered  a  report  signed  by  two  of  them 
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alon&  The  court  refused  to  allow  the  paper 
to  be  filed.  These  two  reported  that  the 
ditch  was  not  ot  public  utility,  and  would  not 
benefit  the  land  assessed.  The  court  there- 
upon appointed  three  other  men  as  review- 
ers, who  reported  as  the  viewers  had  done, 
except  that  they  released  3.  A.  Williams  from 
paying  any  part  of  the  cost  of  the  ditch,  and 
assessed  the  amount  charged  to  him  by  the 
viewers  to  an  adjoining  proprietor.  The  case 
was  then  tried  in  the  county  court.  On  the 
first  trial  one  of  the  Jurymen  was  taken  siclc, 
and  the  trial  was  not  completed.  On  the 
second  trial  the  Jury  failed  to  agree.  On  the 
third  trial  the  Jury  found  a  verdict  in  ac- 
cordance with  the  report  of  the  reviewers; 
that  is,  In  favor  of  the  ditch  and  releasing 
J.  A.  Williams.  The  petition  was  then  dis- 
missed as  to  Williams,  and  a  Judgment  was 
entered  pursuant  to  the  verdict  of  the  Jury 
against  the  lands  of  the  other  proprietors. 
They  appealed  to  the  circuit  court.  In  the 
circuit  court  the  case  was  submitted  to  a 
Jury  who  found  In  accordance  with  the  view- 
ers' report.  Judgment  was  entered  upon 
their  verdict,  and  the  defendants  appeal. 

It  is  insisted  that  the  Judgment  should  be 
reversed  because  it  is  said  that  the  viewers' 
report  does  not  sufficiently  show  the  begin- 
ning point  of  the  ditch,  and  does  not  show 
that  all  of  the  persons  whose  land  Is  bene- 
fited by  the  ditch  are  not  Infants,  married 
women,  or  nonresidents  of  the  state.  Ky.  St. 
1903;  I  2380,  subsec.  2.  It  Is  also  Insisted 
that  the  county  court  erred  In  refusing  to 
allow  the  two  reviewers  to  file  the  report 
which  they  tendered.  We  cannot  consider 
any  of  these  objections.  The  appeal  before 
us  is  prosecuted  from  the  Judgment  of  the 
circuit  court.  The  case  Is  tried  anew  in  the 
circuit  court.  It  is  not  material  here  what 
the  county  court  did  or  failed  to  do ;  but  the 
question  before  us  Is :  Did  the  circuit  Judge 
err  in  its  rulings?  If  the  county  court  errs, 
the  matter  must  be  presented  to  the  circuit 
court ;  and.  If  the  circuit  court  does  not  cor- 
rect the  error,  then  it  may  be  brought  before 
us  on  appeal.  But  no  complaint  can  be  made 
here  on  account  of  an  error  of  the  county 
court  which  was  not  properly  brought  before 
the  circuit  court.  No  exceptions  were  filed  to 
the  viewers'  report  In  the  county  court,  but 
only  a  remonstrance;  and  this  did  not  point 
out  any  defects  in  the  report  In  matter  of 
form.  When  the  case  reached  the  circuit 
court,  no  objection  was  made  to  anything 
that  had  been  done  In  the  county  court ;  but 
the  parties  announced  ready,  and  went  to 
trial  before  the  Jury.  After  the  case  was 
stated  to  the 'Jury,  the  court  sent  the  jury  In 
charge  of  the  sheriff  to  view  the  land,  and 
continued  the  case  until  the  next  morning. 
On  the  next  day  the  defendants  moved  the 
court  to  quash  the  report  of  the  viewers,  and 
also  moved  the  court  to  file  the  report  offer- 
ed to  be  filed  by  the  two  reviewers.  These 
motions  were  overruled.  They  came  too  late. 
These    were    simply    matters    In    abatement 


which  were  waived  by  going  into  trial  on  the 
merits  In  the  circuit  court  without  objection. 
It  was  too  late  to  make  objections  of  this 
sort  which  went  mainly  to  the  form  of  the 
proceeding  after  the  Jury  was  sworn  and  the 
trial  before  the  Jury  was  begun.  It  Is  a  uni- 
versal rule  that  matters  of  abatement  must 
be  presented  before  the  trial  Is  begun  on  the 
merits. 

We  deem  it  proper  to  add,  however,  that 
no  substantial  error  was  committed  by  the 
county  court  in  refusing  to  allow  the  report 
of  the  two  reviewers  to  be  filed.  Under  the 
statute  a  report  by  two  of  the  reviewers  was 
a  valid  report.  Ky.  St  1903,  i  448,  provides: 
"Words  purporting  to  give  authority  to 
three  or  more  public  officers  or  other  persons 
shall  be  construed  as  giving  such  authority 
to  a  majority  of  such  officers  or  other  per- 
sons." The  reviewers  should  have  filed  their 
report  as  directed  by  the  county  court,  but, 
as  it  was  tendered  .on  the  first  day  of  the 
term,  the  court  might  properly  have  allowed 
It  to  be  filed;  but,  If  It  had  been  filed,  it 
would  simply  have  been  advisory  to  the 
court  The  question  would  still  have  been 
on  all  the  evidence  whether  the  ditch  should 
bf  opened  at  the  cost  of  the  adjoining  pro- 
prietors; and  so  the  failure  to  file  this  re- 
port In  no  wise  affects  the  substantial  rights 
of  the  parties.  In  Lancaster  v.  Leaman,  lOT 
Ky.  39,  52  S.  W.  963,  the  court  said:  "The 
remonstrance  to  the  reviewers'  report  was 
simply  in  the  nature  of  an  exception  to  It 
and  raised  a  question  for  the  court  to  de- 
termine. When  the  viewers  had  reported 
that  the  proposed  ditch  was  not  a  public 
benefit  the  court  seemed  to  be  without  power 
to  proceed  further  In  the  matter.  However, 
when  they  reported  that  the  construction  of 
It  would  be  of  public  benefit,  then  the  pro- 
ceedings must  be  had  as  we  have  indicated: 
and,  although  the  reviewers  might  report 
that  it  was  not  of  public  benefit,  still  the 
question  must  be  tried  by  the  court,  and  by  It 
adjudged  whether  or  not  the  ditch  should  be 
constructed,"  etc.  The  viewers'  report  does 
show  definitely  the  location  of  the  ditch; 
and,  when  taken  as  a  whole,  It  leaves  no 
doubt  where  the  beginning  comer  Is.  The 
report  shows  that  none  of  the  parties  through 
whose  land  the  ditch  runs  are  infants,  mar- 
ried women,  or  nonresidents  of  the  state,  ex- 
cept as  therein  set  out  It  also  sets  out  the 
parties  whose  lands  are  benefited  by  the 
ditch,  and  they  were  brought  before  the 
court;  so  the  record  discloses  all  the  facts 
required  by  the  statute. 

There  was  no  substantial  error  in  the  ad- 
mission or  rejection  of  evidence.  The  court 
allowed  the  evidence  to  take  a  wide  range: 
and  all  the  facts  were  brought  before  the 
Jury  who  also  saw  the  land  Itself.  The  in- 
structions which  the  court  gave  admirably 
submitted  the  Issues  to  the  jury.  The  In- 
struction which  the  defendant  asked  was 
properly  refused  by  the  court  Whether  the 
ditch  was  of  public  utility  and  a  benefit  to 
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the  lands  of  the  parties  was  a  question  to 
be  decided  by  the  Jnry  on  all  the  evidence; 
and  nndue  prominence  should  not  have  been 
given  In  the  Instructions  to  any  single  fact. 
The  Jury  would  know  that  the  ditch  would 
be  valueless  unless  kept  open;  and  they 
would  also  know  that  a  private  ditch  on  pri- 
vate property  would  have  to  be  kept  open  by 
tfie  parties,  and  not  by  the  public.  The 
court,  therefore,  did  not  err  In  refusing  to 
tell  the  Jury  that  they  should  take  Into  con- 
sideration In  arrlvhog  at  their  verdict  the 
fact  that  the  parties  would  have  to  be  at  the 
expense  of  keeping  this  ditch  open. 

The  proceeding  had  been  dismissed  as  to  J. 
A.  Williams  In  the  county  court.  So  far  as 
the  record  before  us  shows,  he  was  not  a 
party  to  the  proceeding  in  the  circuit  court. 
He  is  not  a  party  to  the  appeal  before  us, 
and  therefore  we  cannot  pass  upon  any  ques- 
tion as  to  him. 

The  circuit  court  in  his  judgment  provided 
that  the  plaintilTs  attorney  was  entitled  to 
a  reasonable  fee  to  be  taxed  as  cost  The 
rule  is  that  no  order  is  final  ordinarily  which 
may  not  be « enforced  by  rule  or  execution. 
So  much  of  the  Judgment  as  declares  the 
plaintifTs  attorney  to  be  entitled  to  a  reason- 
able fee  to  be  taxed  as  cost  cannot  be  en- 
forced without  further  action  by  the  circuit 
court,  and  is,  properly  speaklpg,  only  an  ex- 
pression of  opinicm  by  the  court,  not  a  final 
Judgment  There  can  be,  therefore,  no  re- 
versal of  the  Judgment  complained  of  for 
this  matter.  We  do  not  find,  however,  in 
the  statute  any  authority  for  the  allowance 
of  an  attorney's  fee  to  the  plaintiff's  attorney 
to  be  ta:!:ed  as  cost;  and,  where  the  parties 
are  each  r^resented  by  attorneys  of  their 
own  employment  and  are  litigating  at  arm's 
length,  as  in  this  case,  we  see  no  more  reason 
why  the  plaintifTs  attorney's  fee  should  be 
taxed  as  cost  here  than  In  any  other  action 
in  which  the  plaintiff  is  seeking  to  Impose 
ou  the  defendant  a  liability  which  he  resists. 

As  the  record  is  presented,  we  perceive 
no  substantial  error  to  the  prejudice  of  the 
appellants,  and  the  judgment  complained  of 
is  therefore  affirmed. 


HOLTMAN  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct  9,  1908.) 

1.  Crihinai.  Law  —  Appeal  —  Disuissal  Im- 
FBOPEB— PiXA  OP  Guilty. 

One  appealing  to  the  circuit  court  from  a 
conviction  of  disturbing  the  peace  on  a  plea  of 
guilty  had  the  ripht  to  introduce  evidence  to 
mitigate  the  punishment  without  attempting  to 
withdraw  the  plea ;  the  magistrate  having  fixed 
the  punishment  at  the  maximum  limit. 

2.  Same— I^EA  or  Guilty— EJffect. 

A  plea  of  guilty  in  justice  court  of  disturb- 
ing the  peace  did  not  prevent  accused  from  ap- 
pealing to  the  circuit  court,  nor  deprive  her  of 
the  right  to  a  trial  de  novo  expressly  provided 
for  by  Cr.  Code  Prac.  §§  174.  306 :  she  having 
the  ngbt  to  withdraw  her  plea  at  any  time  dur- 
ing her  trial  in  the  circuit  court 


8.  Same— Evidence— Duress. 

Where,  in  a  trial  de  novo  in  the  circuit 
court. on  accused's  appeal  from  a  conviction  in 
justice  court,  the  commonwealth  introduces  as 
tending  to  show  guilt  a  plea  of  guilty  in  justice 
court,  accused  can  show  that  the  plea  was  ob- 
tained through  duress. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   Criminal  Branch. 

"To  be  officially  reported." 

Louise  Bullock  Holtman  was  convicted  In 
Justice  court  of  a  breach  of  the  peace,  and 
she  appeals  from  an  order  of  the  circuit  court 
dismissing  her  appeal.  Reversed  and  re- 
manded. 

D.  Moxley,  for  appellant  Jas.  Breathitt, 
Atty.  Gen.,  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  and  Pryor,  Sapinsky  &  Castleman,  for 
the  Commonwealth. 

SETTLE,  J.  Appellant  appears  to  have 
been  arrested  under  a  warrant  from  the  court 
of  Ed  Meglemery,  a  justice  of  the  peace  for 
Jefferson  county,  charging  her  with  a  breaclt 
of  the  peace.  The  trial  took  place  in  the  Jus- 
tice's court  without  the  intervention  of  a 
Jury,  and,  upon  her  plea  of  guilty,  that  court 
rendered  a  judgment  of  conviction  whereby 
her  punishment  was  fixed  at  a  fine  of  $100 
and  50  days  imprisonment  in  jail.  The  Judg- 
ment recites  tliat  its  execution  would  be  sus- 
pended 10  days  "upon  the  request  and  mo- 
tion of  the  defendant"  Below  the  judgment 
are  these  words  and  signature:  "I  have  read 
the  above  judgment,  and  it  meets  with  my 
approval.  Louise  Bullock  Holtman."  Short- 
ly after  the  rendition  of  the  foregoing  judg- 
ment appellant  prosecuted  an  appeal  there- 
from to  the  circuit  court.  In  the  latter  court 
appellant,  npou  or  before  the  calling  of  the 
case  for  trial,  moved  to  withdraw  the  plea- 
of  "guilty"  made  by  her  in  the  magistrate's 
court,  and  offered  to  enter  the  plea  "not 
guilty."  At  the  same  time  counsel  for  the 
commonwealth  moved  for  a  judgment  against 
her  on  the  face  of  the  papers.  The  circuit 
court  overruled  both  motions,  andv  upon  its 
own  motion,  dismissed  the  appeal.  Appellant 
thereupon  entered  motion  to  set  aside  ttie 
order  of  dismissal  and  for  a  trial  of  her  ap- 
peal, filing  in  support  thereof  her  affidavit 
to  the  effect  that  she  would,  if  afforded  the 
opportunity,  prove  that  she  did  not  voIob- 
tarily  enter  in  the  magistrate's  court  the 
plea  of  guilty ;  and  that  such  plea,  as  well  a» 
the  entry  on  the  records  of  that  court  ex- 
pressing her  approval  of  the  judgment  ren- 
dered by  the  magistrate,  was  made  under' 
fear  and  duress.  Her  motion,  however,  wa» 
overruled  by  the  circuit  court,  and,  from  the 
order  dismissing  the  appeal  in  that  court,  she 
prosecutes  the  present  appeal. 

The  dismissal  of  the  appeal  by  the  cirarft 
court  was  error.  Even  if  the  appellant  had 
not  attempted  to  withdraw  the  plea  of  gnllty 
after  the  case  reached  that  court,  she  never- 
theless had  a  right  to  Introduce  evidence  to 
mitigate  the  pimishment ;  the  magistrate  bav- 
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Ing  gone  to  the  maxlmam  limit  in  fixing  It, 
both  as  to  fine  and  imprisonment.  As  said 
In  Comellson  y.  Commonwealtti,  84  Ky.  592, 
2  S.  W.  236:  "When  the  plea  of  guilty  has 
been  entered,  the  commonwealth  to  Increase, 
and  the  defendant  to  mitigate  the  punish- 
ment, has  the  right  to  introduce  testimony  to 
enable  the  Jury  (or  court)  to  render  a  true 
verdict  (or  judgment)  when  making  the  in- 
quiry as  to  the  extent  of  the  punishment" 
Mounts  T.  Commonwealth,  89  Ky.  277,  1^ 
S.  W.  311.  We  are  of  opinion,  however,  that 
appellant's  plea  of  guilty  entered  in  the  Jus- 
tice's court  did  not  prevent  her  taking  an 
appeal  to  the  circuit  court,  or  deprive  her 
of  the  right  to  a  trial  in  that  court  upon  the 
charge  contained  in  the  warrant  originating 
in  the  Justice's  court;  and,  if  entitled  to  a 
trial  in  the  circuit  court,  she  had  the  right 
at  any  time  during  the  trial,  and  before  judg- 
ment was  r^dered  in  that  court,  to  withdraw 
the  plea  of  guilty  previously  entered  in  the 
justice's  court,  and  in  lieu  thereof  enter  a 
plea  of  not  guilty.  Cr.  Code  Prac.  S  866,  pro- 
vides: "Upon  the  appeal  the  case  shall  be 
tried  (in  the  circuit  court)  anew,  as  if  no 
Judgment  had  been  rendered,  and  the  Judg- 
ment shall  be  considered  as  afiSrmed  If  Judg- 
ment for  any  amount  be  rendered  against  the 
defendant,  and  thereupon  he  shall  be  ad- 
judged to  pay  the  costs  of  the  appeal."  If 
there  can  be  in  the  circuit  court  a  trial  de 
novo,  it  necessarily  follows  that  the  defendant 
(appellant)  upon  or  before  entering  into  the 
trial  in  that  court  should  and  must  enter  Ills 
plea  to  the  warrant,  which  in  the  instant  case 
could  only  have  been  a  plea  of  "guilty"  or 
"not  guilty."  The  right  of  appeal  in  such 
a  case  as  this  la  conferred  by  section  362,  Cr. 
Code  Prac,  which  provides:  "If  a  Judgment 
against  a  defendant  on  a  trial  before  a  coun- 
ty judge,  or  in  a  justice's  court,  or  in  a  city 
or  police  court,  unless  otherwise  provided  in 
the  Statute,  creating  or  regulating  it,  be  for 
lny)rlsonment  or  for  a  fine  of  $20.00  or  more, 
he  shall  have  the  right  to  appeal  to  the  cir- 
cuit court  of  the  county  in  which  the  judg- 
ment is  rendered."  The  manner  of  taking 
the  appeal  Is  regulated  by  section  364,  but 
neither  in  that  section,  those  supra,  or  any 
other  of  the  Criminal  Code  of  Practice  or 
Kentucky  Statutes  of  1903,  have  we  been  able 
to  find  a  provision  restricting  a  defendant's 
right  of  appeal  to  the  circuit  court  from  a 
Judgment  of  conviction  for  a  misdemeanor 
rendered  in  the  county,  police,  or  a  justice's 
court  to  cases  in  which  the  plea  in  such  in- 
ferior courts  was  "not  guilty."  In  other 
words,  the  law  does  not  seem  to  forbid  an 
appeal  to  the  circuit  court  by  the  defendant 
where  his  conviction  in  the  court  of  inferior 
Jurisdiction  resulted  from  a  plea  of  "guilty." 
Assuming  the  law  to  be  as  stated,  and  the 
a{>pellant,  by  reason  of  the  appeal,  to  be  en- 
titled to  a  trial  de  novo  of  her  case  in  the 
circuit  court,  that  court  should  have  sustain- 
ed her  motion  to  withdraw  the  plea  of  guilty 
which  liad  been  made  in  the  Justice's  court. 


and  allowed  her  to  enter  the  plea  of  "not 
guilty";  for  her  right  to  enter  that  plea 
might  have  been  exercised  at  any  time  dur- 
ing her  trial  in  the  circuit  court  and  before 
Judgment,  even  had  she  first  entered  in  that 
court  a  plea  of  guilty ;  but  in  the  latter  case 
it  would  have  been  necessary  to  first  with- 
draw the  plea  of  guilty.  The  right  of  a  de- 
fendant to  change  his  plea  as  we  have  in- 
dicated is  given  by  section  174,  Cr.  Code 
Prac,  which  provides:  "At  any  time  before 
Judgment  the  court  may  permit  the  plea  of 
guilty  to  be  withdrawn  and  a  plea  of  not 
guilty  substituted."  Instead  of  restricting 
the  right  conferred  by  this  section,  it  seems 
to  have  been  the  policy  of  this  court  to  en- 
large it;  for  in  Mounts  v.  Commonwealth, 
supra,  it  was  held  that  "a  plea  of  guilty  may 
be  withdrawn  even  after  verdict,  a  new  trial 
being  granted  for  that  purpose,  if  it  appear 
that  the  defendant  was  induced  to  enter  the 
plea  by  the  threats  or  promises  of  the  court 
or  attorney  for  the  commonwealth,  and  there- 
by overreached  or  deceived." 

We  omit  consideration  of  appellant's  com- 
plaint that  the  plea  of  guilty  entered  by  her 
In  the  Justice's  court  was  made  under  cir- 
cumstances of  duress,  as  we  think  she  was 
entitled,  independently  of  that  contention,  to 
change  her  plea  in  the  circuit  court.  If,  how- 
ever, on  the  trial  that  may  follow  the  return 
of  this  case  to  the  circuit  court,  the  common- 
wealth should  introduce  as  evidence,  tending 
to  prove  her  guilty  of  the  offense  charged  in 
the  warrant,  the  plea  entered  by  appellant  in 
the  justice's  court,  she  shoold  be  permitted  to 
prove  the  facts,  if  any,  constituting  the  al- 
leged duress  under  which  the  plea  of  guilty 
was  obtained  from  her. 

For  the  reasons  indicated,  the  judgment 
of  the  circuit  court  is  reversed  and  case  re- 
manded, that  appellant  may,  as  contemplated 
by  her  appeal  and  directed  by  tliis  opinion, 
have  a  trial  in  that  court  under  the  charge 
contained  in  the  magistrate's  warrant. 


CUNNINGHAM    v.   CLAY'S   ADM'R. 
(Court  of  Appeals  of  Kentucky.    Oct  13,  1908.) 

1.  EXECUTOBS     AHD     ADMINISTEATORS    —    AP- 
POINTMEIfT. 

The  order  appointing  an  adminlBtrator, 
without  giving  the  next  of  kin  opportunity  to  ac- 
cept tbe  position,  is  not  void,  and  so  may  not 
be  collaterally  attacked^ 

[Ed.  Note.— For  cases  in  point  see  Cent.  Di«. 
vol.  22,  Executors  and  Adtoinistrators,  |{  17s- 
182.] 

2.  Affkai.  and  ESnaoB— Habicless  Ebbob. 

Admission  in  evidence,  in  an  action  by  an 
administrator  to  recover  property  of  deceased,  of 
a  statement  of  deceased  s  husband  to  the  ad- 
ministrator that  lie  did  not  desire  to  recover  the 
property  for  his  own  benefit,  but  for  the  daugh- 
ter of  himself  and  deceased,  was  harmless ;  the 
question  being  whether  deceased  owned  the  prop- 
erty at  her  death,  and  the  administrator  l>eing 
entitled  to  recover  it,  if  she  did  then  own  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4153-^lGO.l 
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Appeal  from  Circuit  Court.  Bourbon  County. 

"Not  to  be  officially  reported." 

Action  by  Estelle  C.  Clay's  administrator 
against  Ik  E.  Cunningham.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Grant  E.  Lilly  and  Hazelrlgg,  Chenault  te 
Hazelrlgg,  for  appellant  H.  Clay  Howard, 
for  appellee. 

NUNN,  J.  This  action  was  Instituted  by 
N.  C.  Fisher,  as  administrator  of  Estelle  C. 
Clay,  for  the  recovery  of  the  following  arti- 
cles or  their  value,  to  wit:  A  silver  service, 
of  the  value  of  $100 ;  one  dozen  after-dinner 
cups  and  saucers,  of  the  value  of  $10;  an 
upright  piano,  of  the  value  of  $300 ;  a  Singer 
sewing  machine,  of  the  value  of  $40;  dia- 
mond earrings,  of  the  value  of  $300 ;  a  side 
saddle,  of  the  value  of  $20;  a  rug,  of  the 
value  of  $5;  and  a  large  leather  trunk,  of 
the  value  of  $20.  Appellant  answered,  deny- 
ing that  her  daughter,  Eetelle  C.  Clay,  was 
the  owner  of  the  property  at  her  death,  and 
alleged  that  she  was  the  owner.  Appellee's 
testimony  conduced  to  show  that  appellant 
and  her  husband  made  their  daughter,  Es- 
telle C.  Clay,  a  present  of  the  silver  service 
and  diamond  earrings  upon  her  marriage' 
to  B.  J.  Olay ;  that  they  made  her  a  present 
of  the  piano  several  years  prior  to  her  mar- 
riage; and  that  the  other  articles  named 
were  purchased  by  Estelle  and  her  husband 
after  marriage.  The  evidence  also  showed 
that  Estelle  and  her  husband  had  all  the  arti- 
cles described  In  their  possession  for  more 
than  five  years  after  their  marriage;  that 
Estelle's  health  failed,  and  she  took  a  trip 
to  Hot  Springs,  Ark.  Just  before  leaving  they 
broke  up  housekeeping  and  carried  the  arti- 
cles to  her  mother's  for  safe-keeping,  where 
they  remained  until  the  bringing  of  this  ac- 
tion. Several  demands  had  been  made  upon 
api^ellant  for  the  articles;  but  she  refused 
to  surrender  them,  claiming  that  they  were 
hers,  and  that  she  intended  to  hold  them  for 
her  grandchild,  the  daughter  of  Estelle  C. 
Clny.  Appellant's  testimony  conduced  to 
show  that  she  had  never  given  her  daughter 
the  silver  service,  earrings,  or  the  piano; 
that  she  loaned  these  articles  to  her  daugh- 
ter ;  and  that  her  daughter  bad  given  her  the 
other  articles  when  she  left  for  Hot  Springs 
for  her  health.  Upon  the  trial  the  Jury  ren- 
dered a  verdict  for  appellee  for  all  the  arti- 
cles or  their  value. 

Appellant  contends  that  the  judgment  is 
void  for  the  reason  that  N.  C.  Fisher,  the  al- 
leged administrator,  had  no  right  to  prosecute 
the  action,  and  that  the  order  appointing  him 
administrator  is  void.  The  facts  with  refer- 
ence to  this  matter  are  about  these:  After 
Estelle  Clay's  death  the  court  appointed  her 
husband,  B.  J.  Clay,  as  administrator  and 
he  resigned  on  the  14th  day  of  January,  1905, 
when  the  court  made  an  order  appointing 
appellee  the  administrator.  Appellant  claims 
that  under  the  statute  the  next  of  kin  had 
the  right  of  appointment,  and  the  appoint- 
ment was  made  by  the  county  court  without 


giving  any  one  of  them  an  opportunity  to  ac- 
cept the  position.  This  action  of  the  court 
was  not  void,  but,  at  most,  was  only  errone- 
ous. The  case  of  Buckner's  Adm'r  v.  Louis- 
ville &  Nashville  Railroad  Company,  120  Ky. 
600,  87  S.  W.  777,  Involved  the  same  question 
as  In  the  case  at  bar.  The  court  in  that  case 
said:  "As  the  Judgment  of  the  coimty  court 
appointing  Lucinda  Buckner  and  Frank  Rice 
as  administrators  was  not  void,  but  merely 
erroneous,  they,  until  their  office  was  termi- 
nated by  a  reversal  of  the  county  court's  or- 
der appointing  them,  or  was  otherwise  ended, 
had  all  the  authority  that  would  have  been 
possessed  by  the  administrator  rightfully  ap- 
pointed. Consequently  they  could  bring  a 
suit  in  behalf  of  the  decedent's  estate,  and 
could  bind  the  estate  In  any  matter  In  which 
a  legally  appointed  administrator  could  bind 
It  The  siureties  upon  their  bond  would  be 
liable  for  their  maladministration."  There 
was  no  motion  In  the  county  court  to  set 
aside  the  order  appointing  appellee,  nor  was 
it  appealed  from  to  the  circuit  court;  and 
appellant  cannot  attack  the  order  collaterally. 
It  Is  binding  upon  the  parties  until  vacated. 

The  only  other  question  of  importance 
raised  by  appellant's  counsel  is  the  alleged 
admission  by  the  court  of  Incompetent  testi- 
mony. It  appears  from  the  evidence  that  B. 
J.  Clay,  at  or  before  the  bringing  of  the  ac- 
tion, stated  to  appellee  that  be  bad  no  desire 
to  recover  this  property  for  his  own  benefit ; 
that  he  wanted  It  for  his  daughter,  the  child 
of  deceased ;  and  while  the  suit  was  pending 
he  executed  and  delivered  a  writing  to  appel- 
lee to  that  effect  This  writing  was  permit- 
ted by  the  court  to  be  Introduced  as  evidence 
for  the  purpose,  as  the  court  stated  at  the 
time,  of  going  to  the  credit  of  the  witness. 
Even  if  this  was  error,  it  was  not  materially 
prejudicial  to  appellant  The  question  at  is- 
sue is  whether  or  not  the  property  sued  for 
belonged  to  Estelle  at  her  death.  If  so,  the 
administrator  had  the  right  to  recover  it. 
Appellant  offered  to  introduce  a  writing, 
signed  by  herself,  in  which  she  admitted  the 
property  belonged  to  her  daughter  at  the 
time  of  her  death,  and  that  she  (appellant) 
agreed  to  keep  it  for  her  granddaughter ;  and 
there  was  other  evidence  to  the  same  effect 
It  appears  from  this  record  that  there  was 
more  ill  feeling  Involved  in  the  controversy 
than  real  Interest.  Appellant  claims  that  she 
was  holding  the  property  for  her  grandchild, 
and  B.  J.  Clay,  the  father  of  the  child,  re- 
leased his  claim  in  favor  of  the  child. 

The  judgment  i^  effect  accomplishes  the 
purpose  of  the  parties,  and  places  the  prop- 
erty in  the  hands  of  a  person  who  has,  pre- 
sumably, executed  a  good  bond  for  the  protec- 
tion of  the  child's  interests.  If  the  property 
should  be  left  in  the  hands  of  a  person  with- 
out bond,  It  might  be  wasted,  and  the  child 
lose  it 

Perceiving  no  error  materially  prejudicial 
to  the  rights  of  appellant  the  Judgment  is 
affirmed. 
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OWEN  OOUNTT  ▼.  GREENE. 
<Court  of  Appeals  of  Kentucky.    Oct.  14,  1908.) 

Counties— Public  Buildings— Fobcible  De- 
tainee Action— Right  to  Maintain. 

Ky.  St.  1903,  §  3948,  requiring  the  jailer 
to  institute  actions  in  the  name  of  the  county 
for  the  possession  of  county  property,  does  not 
deprive  the  fiscal  court  of  the  power,  conferred 
fay  sections  127,  1834,  1840,  to  regulate  and  con- 
trol county  buildings  and  institute  such  actions 
with  reference  thereto  as  it  may  deem  neces- 
sary ;  and  the  fiscal  court  may  maintain  forcible 
entry  for 'the  recovery  of  a  room  in  tBe  court- 
house. 

Appeal  from  Circuit  Court,  Owen  County. 

■"To  be  officially  reported." 

Action  by  Owen  county,  by  Its  fiscal  court, 
against  F.  C.  Greene.  From  a  judgment  for 
defendant,  after  sustaining  the  demurrer  on 
the  ground  of  want  of  legal  capacity  to  prose- 
cute the  action,  plaintiff  appeals.  Reversed 
and  remanded. 

J.  O.  Valandlngham,  for  appellant  J.  H. 
Settle,  for  appellee. 

CLAY,  C.  This  is  an  action  of  forcible 
detainer  against  appellee,,  in  which  the  appel- 
lant seeks  to  recover  a  certain  room  In  the 
courtbouse  used  by  blm.  The  writ  was  Issued 
by  W.  E.  King,  a  justice  of  the  peace  of  Owen 
county,  and  cited  appellee  to  answer  and  de- 
fend tbe  same  on  February  8,  1908.  On  that 
date  the  appellee  appeared  by  attorney  and 
filed  a  special  demurrer  to  the  writ,  on  the 
ground  that  Owen  county,  acting  through  Ita 
fiscal  court,  did  not  have  legal  capacity  to 
prosecute  the  action.  The  demurrer  was 
overruled  by  the  court,  and  judgment  entered 
in  favor  of  Owen  county.  Thereupon  by  prop- 
er proceedings  the  matter  was  brought  before 
the  Owen  circuit  court.  Appellee  again  tiled 
A  special  demurrer,  relying  upon  the  same 
ground.  This  demurrer  was  sustained  by  the 
court,  and  judgment  rendered  against  appel- 
lant for  costs.  Of  this  judgment  Owen  coun- 
ty complains. 

The  only  question  luTOlred  Is  the  capacity 
of  the  appellant  to  prosecute  this  action.  Ap- 
pellee insists  that  it  has  no  authority,  and 
cites  in  support  of  his  contention  section 
3948  of  the  Kentucky  Statutes  of  1903.  That 
section  is  as  follows:  "The  jailer  of  each 
county  shall  be  superintendent  of  the  public 
square,  court-house,  clerk's  office,  jail,  stray- 
pen  and  other  public  county  buildings  at  tbe 
seat  of  justice.  He  shall  have  the  power,  and 
It  shall  be  his  duty,  to  Institute  and  carry 
on  the  appropriate  civil  procedure,  in  th» 
name  of  the  county,  to  recover  possession  of, 
and  for  any  injury,  or  intrusion,  or  trespass 
which  may  be  committed  on  any  of  the  county 
property  named  in  this  chapter.  The  net 
proceeds  of  any  such  recovery  shall  be  paid 
to  the  county  court  in  aid  of  the  county  levy." 
.Appellee  contends  that,  under  this  section,  the 
Jailer  is  the  only  party  authorized  to  institute 
an  action  of  forcible  detainer  against  a  party 
wrongfully  occupying  one  of  the  rooms  of 
the  courthouse.    In  this  connection  it  will  be 


necessary  to  notice  the  provisions  of  the  stat- " 
utes  with  reference  to  tbe  powers  and  duties 
of  the  fiscal  courts : 

"Sec.  1834.  Unless  otherwise  provided  by 
law,  the  corporate  powers  of  the  several 
counties  of  this  state  shall  be  exercised  by  the 
fiscal  courts  thereof  respectively." 

"Sec.  1840.  The  fiscal  court  shall  have  ju- 
risdiction to  appropriate  county  funds  author- 
ized by  law  to  be  appropriated ;  to  erect  and 
keep  In  repair  necessary  public  buildings,  se- 
cure a  sufficient  jail  and  a  comfortable  and 
convenient  place  for  holding  court  at  the 
county  seat;  to  erect  and  keep  In  repair 
bridges  and  other  structures  and  superintend 
the  same;  to  regulate  and  control  the  fiscal 
affairs  and  property  of  the  county,  to  make 
provisions  for  the  maintenance  of  tbe  poor, 
and  provide  a  poor  house  and  farm,  and  pro- 
vide for  the  care,  treatment  and  maintenance 
of  the  sick  poor,  and  provide  a  hospital  for 
said  purpose,  or  contract  with  any  hospital 
In  the  county  to  do  so,  and  provide  for  the 
good  condition  of  tbe  highways  in  the  coun- 
ty, and  to  execute  all  of  its  own  orders  con- 
sistent with  the  law  and  within  its  Jurisdic- 
tion, and  shall  have  jurisdiction  of  all  such 
other  matters  relating  to  the  levying  of  taxes 
as  Is  by  any  special  act  now  conferred  on  the 
county  court  of  levy  and  claims." 

"Sec.  127.  He  [county  attorney]  shall  attend 
to  the  prosecution  of  all  cases  in  his  county 
in  which  the  commonwealth  or  the  county  Is 
interested;  and,  when  so  directed  by  the 
county  or  fiscal  court,  institute  or  defend,  and 
conduct  actions,  motions  and  proceedings  of 
every  description,  before  any  of  the  courts 
of  this  commonwealth  in  which  the  county  is 
Interested,  and  shall  in  no  instance  take  a  fee 
or  act  as  counsel  in  any  case  in  opposition  to 
the  interests  of  tbe  county.  He  shall  also 
attend  the  circuit  courts  held  In  his  county, 
and  aid  the  commonwealth's  attorney  in  all 
prosecutions  therein,  and  in  the  absence  of  an 
acting  commonwealth's  attorney,  he  shall  at- 
tend to  all  commonwealth's  business  in  said 
courts." 

Xt  win  be  seen  from  the  foregoing  provi- 
sions that  the  corporate  powers  of  the  various 
counties  of  the  state  are  to  be  exercised  by 
the  fiscal  courts  thereof,  respectively ;  that 
these  courts  are  given  the  power  to  erect  and 
keep  in  repair  the  necessary  public  buildings, 
and  the  further  power  to  regulate  and  control 
the  fiscal  affairs  and  property  of  the  county. 
By  section  127  tbe  fiscal  court  is  given  tbe 
power  to  direct  the  county  attorney  to  Insti- 
tute or  defend  and  conduct  actions,  motions, 
and  proceedings  of  every  description  before 
any  of  the  courts  of  the  commonwealth  in 
which  the  county  Is  interested.  Construing 
section  3948  along  with  the  foregoing  provi- 
sions relating  to  the  powers  of  fiscal  courts, 
we  think  It  Is  manifest  that  section  3948  Is 
not  exclusive.  While  It  gives  the  Jailer  the 
power  and  makes  it  his  duty  to  Institute  ac- 
tions to  recover  possession  of  public  county 
buildings,  it  was  not  Intended  to  deprive  the 
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fiscal  court  of  the  power  to  regulate  and  con- 
trol these  buildings  aud  institute  such  actions 
with  reference  thereto  as  it  might  deem  nec- 
essary'. 

For  the  reasons  given,  the  judgment  is  re- 
versed, and  cause  remanded,  with  directions 
to  overrule  appellee's  special  demurrer. 


OTTER  CREEK  LUMBER  CO.  et  al.  V. 

MARRITT. 

(Court  of  Appeals  of  Kentucky.     Oct  9,  190&) 

Courts  —  Appellate  Court  —  Decisions  Rb- 
viEW ABLE— Amount  in  Controvebst. 

A  judgment  for  $55,  rendered  on  a  verdict 
allowing  plaintiff  $55  in  an  action  for  the  pos- 
session of  saw  logs,  or  their  value,  $500,  and 
$100  damages  for  their  detention,  involves  only 
a  judgment  for  ||56,  and  the  Court  of  Appeals 
has  no  jurisdiction  on  appeal  therefrom. 

Appeal  from  Circuit  Court,  Estill  County. 

"Not  to  be  officially  reported." 

Action  by  Yancey  Marritt  against  the  Ot- 
ter Creek  Lumber  Company  and  another. 
From  a  Judgment  for  plalntlfC,  defendants 
appeal.    Dismissed. 

J.  B.  White,  for  appellants.  Riddle  St 
Friend,  for  appellee. 

NUNN,  J.  This  action  was  Instituted  In 
the  lower  court  by  appellee,  Yancey  Marritt, 
for  the  possession  of  152  saw  logs,  or  for 
their  value,  $500  and  $100  damages  for  their 
detention.  Appellant  answered,  denying  the 
ownership  of  the  logs  by  appellee,  and  alleg- 
ed that  It  was  the  owner  of  them.  A  trial 
was  had,  and  the  Jury  returned  the  following 
verdict:  "We,  the  Jury,  find  for  the  plain- 
tiff, allowing  him  $55.00.  Tandy  Centers, 
Foreman."  And  the  court  entered  thereon 
the  following  Judgment:  "It  is  therefore  ad- 
judged by  the  court  that  the  plaintiff,  Yancey 
Marritt,  recover  of  the  defendants,  the  Otter 
Creek  Lumber  Company  and  W.  F.-  Fielder, 
the  sum  of  $55.00,  with  6  per  cent,  interest 
thereon  from  the  19th  day  of  December,  1907, 
until  paid,  and  his  cost  herein  expended." 

It  appears  that  neither  the  verdict  of  the 
jury  nor  the  Judgment  of  the  court  found 
for  appellee  the  logs  sued  for  or  their  value. 
Consequently  the  only  matter  in  contest  up- 
on this  appeal  is  the  Judgment  for  $55. 
Therefore  this  court  has  no  Jurisdiction  of 
the  appeal,  and  the  same  is  dismissed. 


PRICE  et  al.  v.  COMMONWEALTH. 
<C6nrt  of  Appeals  of  Kentucky.    Oct  9,  1908.) 
1.  BuBOLART— Statutes — Construction. 

Ky.  St.  190,3,  i  1163,  punishing  any  person 
forcibly  breaking  and  entering  into  any  rail- 
road car  with  intent  to  steal,  etc.,  does  not  au- 
thorize a  conviction  for  the  breaking  of  a  car  with 
intent  to  steal,  but  the  prosecution  must  show 
an  entry  for  that  purpose,  though  an  entry, 
however  sliEht,  such  as  putting  the  hand  through 
an  opening  with  intent  to  steal,  is  sufficient,  but 
proof  that  accused  cut  the  seal  on  the  car  door 
and  slid  it  back  a  little,  and  then  pushed  the 


door  back  in  place  and  walked  away,  is  ia  suffi- 
cient. 

2.  Indictment  and  Information— Included 
Offenses — Statutes. 

Under  Cr.  Code  Prac.  §  264,  providing  that, 
where  an  indictment  charges  an  offense  to  have 
been  committed  with  particular  circumstances  as 
to  time,  place,  or  intent,  the  offense  without 
the  circumstances  or  with  part  only  is  included, 
the  court  on  the  trial  fpr  a  violation  of  Ky.  St. 
1903,  §  1163,  punishing  the  forcibly  breaking 
and  entering  into  a  railroad  car  with  intent  to 
steal,  on  evidence  that  accused  cut  the  seal  on  the 
car  door,  slid  it  back  a  little,  then  pushed  the 
door  back  in  place,  and  walked  away,  should 
instruct  the  jury  on  trespass  as  defined  in  sec- 
tion 1256. 

Appeal  from  Circuit  Court,  Daviess'  County. 

"To  be  officially  reported." 

Preston  Price  and  another  were  convicted 
of  breaking  and  entering  Into  a  railroad  car, 
and  they  appeal.    Reversed  and  remanded. 

Lavega  Clements,  Watklns  &  Blrkhead 
and  Peyton  Whlttinghill,  for  appellants. 
James  Breathitt,  Atty.  Gen.,  and  Tom  B. 
McGregor,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

NUNN,  J.  Appellants  were  indicted,  con- 
victed, and  sentenced  to  serve  two  years  In 
the  penitentiary  for  the  violation  of  section 
1163  of  the  Kentucky  Statutes  of  1903,  which 
is  as  follows:  "Any  person  who  shall  for- 
cibly break  and  enter  into  any  railroad  depot, 
car  factory,  station  bouse,  railroad  car,  or 
express  car,  with  Intent  to  kill  or  rob  any 
person  therein,  or  to  steal  property,  money, 
or  anything  of  value  therefrom,  shall  be 
deemed  guilty  of  felony,  and  punished  by 
confinement  In  the  penitentiary  not  less  than 
two  nor  more  than  ten  years."  From  the  ev- 
idence of  the  commonwealth  it  Is  reasonably 
certain  that  appellants  broke  the  seal  of  the 
car  with  the  intention  of  entering  and  steal- 
ing some  whisky  therefrom ;  but  it  is  not 
Intimated  that  they  or  either  of  them  enter- 
ed the  car.  The  statements  of  the  witnesses 
for  the  commonwealth  upon  this  point  were 
to  the  effect  that  they  saw  appellants  break 
or  cut  the  seal  on  the  car  door  and  slide  It 
back  a  little,  when  they  heard  a  train  com- 
ing and  pushed  the  door  back  in  place,  walk- 
ed away  15  or  20  feet,  and  then  were  arrest- 
ed. The  statute  Is:  "Any  person  who  shall 
forcibly  break  and  enter  into  any  railroad 
depot,"  etc.,  "with  the  Intention  to  steal  prop- 
erty," etc.,  "therefrom."  The  statute  does 
not  authorize  a  conviction  for  the  breaking 
of  the  car  with  the  intent  to  steal  therefrom, 
but  there  must  also  be  an  entering  of  the 
car  for  that  purpose.  However,  we  do  not 
construe  the  statute  as  meaning  that  there 
should  be  an  entering  of  the  whole  body  In- 
to the  car,  but  an  entry  Into  the  ear,  how- 
ever slight,  such  as  putting  the  band  through 
the  opening  with  the  intent  to  steal  property, 
etc.,  therefrom,  would  be  an  entry  in  the 
meaning  of  the  statute;  but  the  evidence  for 
the  commonwealth  falls  to  show  the  slightest 
entry  of  the  car. 

The  Attorney  General  cites  the  cases  of 
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Darter  ▼.  Commonwealth,  6  S.  W.  48,  9  Ky. 
Law  Rep.  277,  and  Cunningham  t.  Common- 
wealth, 13  S.  W.  104,  11  Ky.  Law  Rep.  783, 
as  sustaining  the  action  of  the  lower  court. 
The  question  under  consideration  In  the  case 
at  bar  was  not  considered  In  the  cases  re- 
ferred to.  There  are  some  careless  expres- 
sions In  those  opinions  that  seem  to  sustain 
appellee's  contention.  In  the  Darter  Case 
the  Indictment  failed  to  allege  the  place 
where  the  car  was  broken  and  entered,  and 
also  failed  to  allege  to  whom  the  car  be- 
longed; and  these  were  the  only  questions 
considered  in  that  case.  In  the  Cunningham 
Case  the  Indictment  failed  to  allege  that  the 
person  forcibly  broke  and  entered  the  car. 
The  allegation  was  that  he  "willfully"  broke 
and  entered  the  car.  The  only  question  con- 
sidered In  that  case  was  whether  the  use  of 
the  word  "willful,"  Instead  of  "forcibly," 
made  the  Indictment  insufflclent.  We  have 
found  no  case  where  the  question  In  the  case 
at  bar  has  been  considered  by  this  court. 
The  statute  requires  both  a  breaking  and 
entering  with  the  intention  to  steal  to  con- 
stitute the  otTense;  and  in  our  opinion,  un- 
der this  language,  the  failure  to  prove  the 
entering  Is  just  as  fatal  as  a  failure  to  prove 
the  breaking.  The  ofTense  charged  Is  a  stat- 
utory one,  and  the  Indictment  must  follow  It 
and  the  proof  sustain  It  to  authorize  a  con- 
viction. 

On  another  trial,  If  there  is  a  failure  of 
proof  as  to  the  entering  of  the  car,  the  court 
will  Instruct  the  Jury  for  the  offense  of  tres- 
pass as  defined  In  section  1256  of  the  Ken- 
tucky Statutes  of  1903.  See  section  264  of 
the  Criminal  Code  of  Practice  and  the  case 
of  Commonwealth  v.  Willie  Wells,  112  S.  W. 
568  (the  opinion  In  which  was  delivered  the 
23d  day  of  September,  1908). 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed  and  remanded  for 
further  proceedings  consistent,  herewith. 


MORRIS  V.  RANDALL  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  9,  1908.) 

1.  Courts  —  Infbbiob    Coubts  —  Statutes  — 

CONSTITUTIONAI,     PBOVIBIONS  —  "CrrY     AND 

Town." 

Const,  gf  109,  135,  143,  vesting  the  jndicial 
power  in  designated  conrts,  and  authorizing  the 
establishment  of  a  police  court  in  each  ^'city 
and  town,"  and  declaring  that  all  laws  incon- 
sistent with  the  Constitution  shall  cease  en  its 
adoption,  repeal  so  much  of  the  charter  of  the 
district  of  Clifton  as  provides  for  a  police  court 
thereof;  the  words,  city  and  town"  referring 
to  cities  and  towns  classified  by  section  143. 

2.  PaoniBiTiON— OmcE  or  Wbit— "Wsrr  of 
Pbohibition." 

Under  Civ.  Code  Prac.  g  479,  defining  the 
"writ  of  prohibition"  as  an  order  to  an  inferior 
court  to  prevent  the  usurpation  of  jurisdiction, 
and  Cr.  Code  Prac.  g  25,  authorizing  the  circuit 
court,  by  writ  of  prohibition,  to  restrain  otiier 
courts  of  inferior  jurisdiction  from  exceeding 
their  criminal  jurisdiction,  the  circuit  court  may 
iMue  the  writ  of  prohibition  to  prevent  one, 
claiming  to  be  police  judge  of  a  district,  from 
executing  a  Judgment  of  bis  court  for  a  fine  and 


costs,  where  the  provision  creating  the  police 
court  has  been  repealed. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5668-5674;  vol.  8,  p. 
7767.] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"To  be  officially  reported." 

Prohibition  by  Cora  Randall  and  another 
against  J.  R.  Morris,  police  judge  of  the  dis- 
trict of  Clifton,  to  prevent  defendant  from 
executing  a  judgment  against  Cora  Randall. 
From  a  judgment  granting  the  writ,  defend- 
ant appeals.    Affirmed. 

0.  L.  Ralson,  Jr.,  for  appellant  Aubrey 
Barbour,  for  appellees. 

SETTLE,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  Campbell  circuit  court  grant- 
ing a  writ  of  prohibition  to  prevent  appel- 
lant, J.  R.  Morris,  claiming  to  be  police  Judge 
of  the  district  of  Clifton,  from  executing  a 
Judgment  against  appellee  Cora  Randall,  ren- 
dered in  his  court,  for  a  small  fine  and  costs. 
Imposed  on  account  of  a  misdemeanor,  for 
which  she  was  tried  and  convicted  under  a 
warrant.  The  petition  for  the  writ  was  filed 
by  the  appellee  Cora  Randall  and  her  hus- 
band. The  answer  of  appellant  sets  forth 
his  election  and  qualification  as  police  judge 
of  the  district  of  CUfton,  and  averred  that 
the  office  of  which  be  Is  the  incumbent  was 
created,  and  is  yet  existing,  by  virtue  of  sec- 
tions 8  and  5  of  an  act  of  the  General  As- 
sembly, entitled  "An  act  to  incorporate  the 
district  of  Clifton,  In  Campbell  county,  ap- 
proved February  1,  1888"  (Laws  1888,  pp. 
256,  257,  c.  158),  and  further  averred  that  ap- 
pellant, as  such  alleged  police  judge,  Iiad 
jurisdiction  of  the  person  of  appellee  Cora 
Randall,  and  of  the  offense  of  which  she  was 
charged,  and  that  her  trial  and  conviction 
were  legally  had  and  effected.  A  demurrer 
was  sustained  to  the  answer  by  the  circuit 
court,  and,  the  appellant  falling  to  plead 
further,  the  writ  of  prohibition  was  granted 
upon  the  ground  that  the  office  and  court  of 
which  appellant  claims  to  be  the  incumbent 
and  Judge  have  no  legal  existence,  the  provi- 
sions of  the  act  establishing  them  having 
been  repealed  by  the  present  state  Constitu- 
tion. Is  It  true  that  the  present  Constitution 
has  repealed  these  provisions  of  the  act  in- 
corporating the  district  of  Clifton,  whereby  a 
police  court  of  that  district  was  established? 
This  is  the  principal  question  presented  by 
the  appeal,  and  Its  solution  Involves  careful 
consideration  of  the  several  provisions  of  the 
Constitution  bearing  upon  the  subject. 

Section  100  of  the  Constitution  declares: 

"The  Judicial  power  of  the  commonwealth, 
both  as  to  matters  of  law  and  equity,  shall 
be  vested  in  the  Senate  when  sitting  as  a 
court  of  impeachment  and  one  Supreme  Court 
(to  be  styled  the  Court  of  Appeals)  and  the 
conrts  established  by  tliis  Constitution.'' 

Section  135  provides: 
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"No  courts  save  those  provided  for  in  this 
Constitution,  shall  be  established." 

The  Constitution  then  proceeds  to  provide 
for  the  establishment  of  the  Court  of  Ap- 
peals, circuit  courts,  quarterly  courts,  jus- 
tice's courts,  fiscal  courts,  and  police  courts. 
The  provisions  of  the  Constitution,  with  re- 
spect to  the  establishment  of  police  courts 
are  to  be  found  in  section  14S,  which  is  as 
follows : 

"A  police  court  may  be  established  In  each 
city  and  town  of  this  state,  with  jurisdiction 
in  cases  of  violation  of  municipal  ordinances 
and  by-laws  occurring  within  the  corporate 
limits  of  the  city  or  town  in  which  It  is  es- 
tablished, and  such  criminal  jurisdiction 
within  said  limits  as  justices  of  the  peace 
Iiave.  The  said  courts  may  be  authorized  to 
act  as  examining  courts,  but  shall  have  no 
civil  jurisdiction :  Provided  the  General  As- 
sembly may  confer  civil  Jurisdiction  on  po- 
lice courts  in  cities  and  towns  of  the  fourth 
and  fifth  classes,  and  in  towns  of  the  sixth 
class  having  a  population  of  250  or  more, 
which  jurisdiction  shall  be  uniform  through- 
out the  state,  and  not  exceed  that  of  justices 
of  the  peace." 

It  Is  patent  that  the  Constitution  makes  no 
provision  for  creating  police  coiurts,  except  in 
cities  or  towns,  as  specified  in  section  143. 
If,  therefore,  the  district  of  Clifton  cannot  be 
held  to  be  a  city  or  town  within  the  meaning 
of  that  section,  no  constitutional  provision  is 
made  for  the  establishment  of  a  police  court 
In  that  district,  nor  for  the  retention  or  con- 
tlnnatlon  of  one  therein  already  established. 
Obviously,  the  words  "city  and  town,"  as 
used  in  section  143,  do  not  embrace  a  district 
or  quasi  municipality,  such  as  the  district  of 
Clifton,  unless  their  meaning  as  used  In  sec- 
tion 143  differs  from  that  given  the  same 
words  appearing  in  section  156  of  the  Consti- 
tution, providing  for  the  classification  of 
cities  and  towns.  The  words  "city  and 
town"  found  in  section  14S,  refer  to  the  cities 
and  towns  classified  by  the  Constitution. 
This  we  know,  not  only  from  the  general 
rule  of  construction  "that  like  expressions 
used  in  the  same  Instrument  are  given  the 
same  interpretation,  unless  the  contrary  is 
manifest  from  the  entire  context,"  but  also 
from  the  reference,  in  the  latter  provision  of 
that  section,  to  dtleg  and  towns  of  the  fourth, 
fifth,  and  sixth  classes. 

While  the  district  of  Clifton  is  one  of  the 
"other  mnnicipalities"  mentioned  in  various 
provisions  of  the  Constitution,  relating  to 
taxation,  it  is  not  a  town.  It  is  of  like 
character  to  the  district  of  Highlands,  of 
which  it  was  said  by  this  court,  In  City  of 
Covington  v.  District  of  Highlands,  113  Ky. 
612,  68  8.  W.  669:  "The  district  is  not  a 
town,  and  therefore  could  not  be  properly 
classified  as  such,  as  the  Legislature  was  re- 
quired by  the  Constitution  to  do."  Again  in 
Dyer  v.  City  of  Newport,  94  S.  W.  25,  29  Ky. 
Law  Rep:  656,  the  court,  in  speaking  of  a 
Similar  district,  said:   "It  is  a  municipality. 


created  by  an  act  of  the  Legislature  prior  to 
the  adoption  of  the  present  Constitution.  Its 
legal  autonomy  has  not  since  been  changed." 
But  the  fact  that  the  autonomy  of  the  dis- 
trict has  been  upheld  does  not  prove  that 
every  provision  of  its  charter  is  now  in  force, 
and  such  of  those  provisions  as  are  inconsist- 
ent with  the  present  Constitution  must  be 
treated  as  abrogated  or  repealed.  In  the 
case  of  the  City  of  Covington  v.  District  of 
Highlands,  supra,  the  right  of  the  district  to 
levy  and  collect  taxes  was  sustained,  the 
court  basing  its  conclusion  principally  upon 
the  fact  that  the  provisions  of  the  Constitu- 
tion relating  to  taxation,  in  using  the  terms 
"towns,  cities,  taxing  districts  and  other  mu- 
nicipalities," contemplated  the  continued  ex- 
istence of  certain  municipalities  in  the  com- 
monwealth, which  could  not  be  classified  as 
cities  or  towns,  but  are  embraced  by  the 
phrase  "other  municipalities."  Constitution, 
§S  157,  159,  161,  164,  165,  179-181.  In  Com- 
monwealth V.  Petri,  122  Ky.  20,  90  S.  W. 
987,  this  court  decided  that  certain  provi- 
sions of  the  charter  of  the  district  of  High- 
lands, relating  to  the  granting  of  liquor  li- 
cense, were  still  in  force,  citing  the  previous 
case  of  City  of  Covington  v.  District  of  High- 
lands to  the  effect  that  the  autonomy  of  the 
district  bad  been  upheld,  and  then  proceeded 
to  hold  that  the  provisions  of  the  charter  of 
the  district  of  Highlands  respecting  liquor 
licenses  were  not  in  confilct  with  the  Con- 
stitution, or  subsequent  legislation.  The 
question  before  us  is  not  as  to  the  validity 
of  the  charter  of  the  district  of  Clifton  as 
a  whole,  but  as  to  the  particular  provisions 
thereof  respecting  the  police  court  and  judge, 
and  it  may  be  here  remarked  that,  where  the 
Constitution  refers  to  courts  in  connection 
with  cities  and  towns,  the  phrase,  "taxing 
districts,  and  other  municipalities"  nowhere 
appears.  In  other  words,  under  the  present 
Constitution  a  police  court  cannot  legally 
exist  outside  of  a  city  or  town.  This  we 
think  plain,  in  view  of  the  wording  of  sections 
109,  135,  which  limit  the  judicial  department 
of  the  commonwealth  to  the  courts  estab- 
lished by  the  present  Constitution;  and  the 
language  of  the  schedule  of  that  instrument, 
which  declares  that  "the  provisions  of  all 
laws  which  are  inconsistent  with  this  Con- 
stitution shall  cease  upon  its  adoption,  ex- 
cept that  all  laws,  which  are  inconsistent 
with  such  provisions  as  require  legislation  to 
enforce  them,  shall  remain  in  force  until 
such  legislation  be  had,  but  not  longer  than 
six  years  after  the  adoption  of  this  Constitu- 
tion, unless  sooner  amended  by  this  present 
Assembly,"  clearly  shows  that  this  was  the 
intention  of  the  framers  of  the  Constitution. 
Section  109  of  the  Constitution  is  obviously 
mandatory,  and  was  so  declared  by  this 
court  in  the  case  of  Roberts  v.  Hackney,  100 
Ky.  265,  58  S.  W.  810,  59  S.  W.  328,  wherein 
it  is  held  that  judicial  power  cannot  be  ex- 
ercised by  any  ofilcer,  unless  by  some  provi- 
sion of  the  Constitution. 
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While  it  may  be  a  hardship  to  the  citizens 
of  the  district  of  Clifton  to  deprive  them  of 
a  police  court,  this  argument  cannot  stand 
as  against  the  imperative  provisions  of  the 
Constitution,  which  were  intended  to  pro- 
vide a  uniform  Judicial  system  as  to  the 
«stabll8hment  of  courts,  and  as  to  their  re- 
spective Jurisdictions.  However,  it  may  be 
said  that  the  al>olltion  of  the  police  court  in 
the  district  of  Clifton  should  not  prove  dis- 
astrous, as  law  and  order  can  be  maintained 
In  the  district  through  the  magistrates  and 
peace  officers  of  tjbe  county  of  Campbell. 
Moreover,  if  this  district  has  become  so  pop- 
ulous as  that  the  welfare  of  its  people  re- 
quire fuller  municipal  power  than  the  dis- 
trict at  present  possesses,  the  district,  or  a 
portion  of  it,  may  by  proper  proceedings  be- 
come one  of  the  classified  cities. 

We  are  clearly  of  opinion  that  a  writ  of 
prohibition  was  the  proper  remedy  in  this 
case.  It  is  a  preventive,  rather  than  a  cor- 
rective, remedy,  Its  o£Bce  being  to  prevent  the 
usurpation  or  excess  of  Jurisdiction  by  Judi- 
cial tribunals,  and  to  keep  the  coyrts  within 
the  limits  to  which  the  law  confines  them ; 
and  we  do  not  doubt  that,  in  the  absence  of 
any  other  adequate  remedy,  it  lies  to  pre- 
vent unauthorized  individuals  from  usurp- 
ing Judicial  power.  Civ.  Code  Prac.  i  479; 
Crim.  Code  Prac.  S  25;  Ex  parte  Roundtree, 
M  Ala.  42;  Walcut  v.  Wells,  21  Nev.  47,  24 
Pac.  367,  9  L.  R.  A.  69,  37  Am.  St  Rep.  478. 

For  the  reasons  indicated,  the  Judgment 
of  the  lower  court  Is  affirmed. 


MOORE  V.  PENNINGTON  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  14,  1908.) 

1.  Vendor  and  Pubchaseb—Contbact— Mis- 
take—Evidence. 

Evidence,  in  an  action  by  a  purchaser  of 
land  to  recover  land  other  than  that  conveyed  to 
him,  but  included  in  the  description  in  the  con- 
tract of  sale,  held  sufficient  to  show  it  was  in- 
cluded by  mistake. 

2.  Sake. 

As  a  circumstance  tending  to  show  that 
the  land  for  which  plaintiff  sues,  as  included  in 
defendant's  contract  of  sale,  but  not  in  the  deed 
made  pursuant  thereto,  was  included  in  the  con- 
tract by  mistake,  the  fact  may  be  shown  that 
when  previously  plaintiff  was  sued  on  his  pur- 
chnse-money  notes,  be  asked  for  a  rebate  and 
made  a  compromise,  based  on  the  contract  hav- 
ing included  other  land  to  which  he  did  not  get 
title,  and  then  made  no  claim  on  account  of  ue 
land  in  controversy. 

Appeal  from  Circuit  Court,  Jackson  County. 

"Not  to  be  officially  reported." 

Action  by  Ed  Moore  against  Elizabeth 
Pennington  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Affirmed. 

Pleas  Isaacs,  for  appellant  A.  W.  Baker, 
for  appellees. 

CLAY,  C.  Appellee  Elizabeth  Pennington 
owned  a  tract  of  about  440  acres  of  land  in 
Jackson  county,  Ky.  Portions  of  this  land 
she  sold  off  to  her  sons-in-law.  On  Septem- 
ber 30,   1885,  she  executed  a  title  bond  to 


appellant,  Ed  Moore,  by  the  terms  of  which 
she,  in  consideration  of  $1,000,  agreed  to 
convey  to  him  the  tract  of  440  acres  with 
the  exception  of  four  tracts  sold  to  certain 
parties  named  In  the  bond.  In  the  year 
1907  appellant,  Moore,  instituted  this  action 
to  recover  of  appellee  a  tract  of  land  consist- 
ing of  at)out  20  acres,  which  it  appears  was 
included  in  the  description  of  the  land  em- 
braced within  the  title  bond,  and  which  he 
claims  appellee  had  refused  to  convey  to  him 
by  deed.  Appellee  defended  on  the  ground 
that  the  20  acres  in  controversy  was  not 
intended  to  be  embraced  in  the  ttoundary 
set  forth  In  the  title  bond,  but  that  by 
mistake  of  the  draftsman,  it  was  not  ex- 
cluded therefrom.  Appellee  made  the  fur- 
ther defense  that  she  gave  two  of  the  pur- 
chase notes  of  $100  each  to  her  daughters, 
Martha  Dunigin  and  Rachel  Dunigln;  that 
when  these  two  notes  became  due,  her 
daughters  instituted  an  action  against  ap- 
pellant Ed  Moore,  asking  for  Judgment  on 
the  notes  and  a  sale  of  the  land  to  pay  same; 
that  appellant  filed  his  answer  in  said  action, 
alleglug  that  when  appellee  Elizabeth  Pen- 
nington sold  the  laud  to  him,  she  failed  to 
except  therefrom  the  portion  she  had  pre- 
viously sold  to  Samuel  E.  Johnson,  which 
tract  was  reasonably  worth  $300,  and  asking 
a  rebate  from  the  purchase  price  to  the  ex- 
tent of  said  sum  of  $300;  that  during  the 
progress  of  the  trial  the  suit  was  compromis- 
ed by  appellant  agreeing  to  pay  $125,  and 
by  appellee  malcing  a  deed  to  him  of  the 
land  she  had  contracted  to  convey;  that 
this  deed  was  accepted  by  appellant  In  full 
satisfaction  of  all  land  which  appellee  bad 
contracted  to  convey  to  him.  Depositions 
were  taken,  and  the  case  submitted  to  the 
court,  and  Judgment  rendered  in  favor  of 
appellee.  From  that  Judgment  Ed  Moore 
prosecutes  this  appeal. 

The  testimony  of  the  appellant  is  to  the 
effect  that  he  purchased  all  the  tract  of  440 
acres  owned  by  Elizabeth  Pennington,  with 
the  exception  of  the  four  tracts  which  were 
excepted  in  the  title  bond.  The  tract  in 
controversy  in  this  case  Is  not  one  of  the 
four  tracts  excepted.  The  testimony  for  ap- 
pellee conduces  to  show  that  the  20  acres 
in  controversy  in  this  action  did  not  lie  ad- 
joining the  tract  Intended  to  be  conveyed 
to  appellant;  that  before  the  sale  was  ef- 
fected, certain  parties,  whose  depositions  are 
given  in  this  case,  went  out  upon  the  farm 
and  showed  appellant  the  lines  of  the  tract 
which  he  purchased,  and  he  said  he  was  satis- 
fied, as  he  had  seen  enough.  If  the  evidence 
in  this  case  consisted  only  of  the  testimony  of 
appellant  on  one  side,  and  of  appellee  on  the 
other,  we  might  hesitate  to  conclude  that  any 
mistake  was  made  In  the  title  bond.  In  addi- 
tion to  the  testimony  of  appellee,  however, 
two  or  three  other  witnesses  testified  that 
the  20  acres  In  controversy  did  not  adjoin 
the  tract  sold  to  appellant  and  were  not 
embraced  within  the  lines  which  they  point- 
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cd  out  to  appellant  as  the  lines  of  the  tract 
which  he  intended  to  purchase.  While  the 
■compromise  effected  in  regard  to  the  balance 
■of  the  deferred  payment  did  not. relate  to  the 
tract  of  land  in  controversy,  and  may  not  be 
good  as  a  plea  of  estoppel,  yet  it  Is  a  drcum* 
stance  that  must  be  considered  In  deter- 
mining whether  or  not  a  mistake  was  made 
In  the  title  bond.  If,  as  appellant  claims, 
there  was  a  deficit  of  land,  and  there  should 
therefore  be  a  rebate  from  the  purchase 
price,  we  cannot  understand  why  he  did  not 
at  that  time  make  claim  to  the  whole  amount 
■of  the  deficit.  His  asking  a  rebate  on  ac- 
count of  the  Johnson  land,  and  thereafter  ac- 
cepting a  deed  from  appellee  which  did  not 
Include  the  land  in  controversy  in  this  action, 
conduces  to  show  that  he  actually  received, 
'by  the  deed  which  appellee  made  to  him,  all 
the  land  which  be  purchased  and  which  she 
contracted  to  convey. 

For  the  reasons  given,   the  Judgment  is 
■aflirmed. 


CHE3SAPEAKB  &  O.  RT.  CO.  et  al.  v. 

MORGAN. 

<Court  of  Appeals  of  Kentucky.    Oct.  13,  1908.) 

1.  Cabriebs  —  Cabbiage   of   Passengebs  — 

Pleading. 

The  original  petition,  in  a  passenger's  ac- 
tion against  a  carrier,  alleged  generally  that 
filaintiS's  injuries  were  received  because  of  neg- 
ipence  In  operating  the  train,  whereby  it  was 
wrecked  and  the  car  in  which  she  was  riding 
-derailed.  An  amended  petition  was  filed,  which 
-did  not  change  the  allegations  of  the  original  pe- 
tition, but  alleged  the  additional  grounds  that 
the  carrier  negligently  equipped  the  railroad 
with  small  iron  rails,  about  one-third  the  size 
and  weight  of  those  used  on  its  main  track; 
'that  it  negligently  permitted  the  rails  to  become 
insecure,  and  the  track  to  become  dangerous. 
HM,  that  plaintiff  was  not  precluded  from  re- 
iyiiig  on  the  negligent  operation  of  a  car  with 
■a  defective  axle  on  the  ground  that  the  amended 
petition  stated  the  particular  acts  of  negli- 
gence, and  omitted  to  state  the  negligent  opera- 
tion of  a  car  with  a  defective  axle. 
~2.  Appeai.  and  EIrbob— Review— Sobsequent 

Appeal  —  Previous   Decision   as  Law  or 

THE  Case. 

Where,  on  the  second  trial  of  an  action 
-against  a  carrier  for  injuries  to  a  passenger, 
the  pleadings  were  the  same  as  on  the  first 
trial,  and  on  appeal  from  the  judgment  on  the 
first  trial  it  was  held  that  the  pleadings  pre- 
sented the  question  of  the  right  to  recover  be- 
■cause  of  a  defective  axle,  snch  former  decision 
settled  the  question,  and  precluded  the  right  to 
raise  it  on  a  second  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Brror,  §|  4358-4368.] 

3.  Cabkiers— Injury  to  Passengebs— Safety 
OF  Appliances— Duty  of  Cabbies. 

Where  a  passenger  is  injured  by  a  break- 
down in  one  of  the  cars  of  the  train,  the  car- 
rier to  defeat  recovery  must  show,  not  only 
that  it  was  due  to  a  cause  which  the  exercise 
of  the  utmost  human  skill  and  foresight  could 
not  prevent,  but  that,  if  the  accident  was  due  to 
a  latent  defect  in  the  material  or  construction 
of  the  car,  it  could  not  have  been  discovered  ei- 
ther by  the  carrier  or  the  builder  in  the  exer- 
cise of  such  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
Fol.  9,  Carriers,  f  1177.] 


4.  Same— .'VcTioN  fob  Injuries  —  Evidence— 

SUKFICIE.N'CY. 

Evidence,  in  an  action  against  a  carrier  for 
injuries  to  a  passenger,  held  to  warrant  a  ver- 
dict for  the  passenger. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig^ 
vol.  9,  Carriers,  |§  1307-1314.] 

Appeal  from  Circuit  Court,  Lewis  County. 

"To  be  officially  reported." 

Action  for  personal  Injuries  by  Jlary  J. 
Morgan  against  the  Chesapeake  &  Ohio  Hail- 
way  Company  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

W.  H.  Wadsworth  and  Le  Wright  Browning, 
for  appellants.    Allen  D.  Cole,  for  appellee. 

NUNN,  J.  This  appeal  la  from  a  judg- 
ment for  $C00  in  favor  of  appellee.  Appel- 
lant asks  a  reversal  of  the  judgment  for  two 
reasons:  First,  because  the  verdict  of  the 
Jury  was  flagrantly  against  the  evidence; 
second,  on  account  of  error  In  instruction 
No.  1  given  by  the  court  to  the  jury.  We 
will  consider  the  last  proposition  first.  The 
instruction  complained  of  Is  as  follows: 
"The  court  instructs  the  Jury  that  the  de- 
fendants. In  undertaking  to  carry  plaintiff  as 
a  passenger  on  their  train,  did  not  Insure  her 
absolute  safety,  but  it  was  their  duty  to  ex- 
ercise the  highest  degree  of  practicable  care 
and  diligence,  consistent  with  the  operation 
of  the  train  on  which  she  was  a  passenger,  to 
safely  convey  her  to  her  destination.  And  if 
the  jury  believe  from  the  evidence  that  the 
defendant  negligently  suffered  the  track  and 
roadbed  of  the  Kinnleonick  &  Freestone  Rail- 
road to  become  out  of  repair,  or  negligently 
operated  on  said  road  a  large  and  heavy  loco- 
motive engine  and  train  of  cars  over  small 
Iron  rails  not  adapted  or  suitable  for  the 
operation  of  such  locomotives  or  train  of 
cars,  or  negligently  suffered  such  rail  or  rails 
to  become  loose  or  Insecure,  or  negligently 
operated  on  said  road  a  car  with  a  defective 
axle,  and  shall  further  believe  from  the  evi- 
dence that,  by  reason  of  such  negligence,  the 
conch  In  which  plaintiff  was  riding  was  de- 
railed or  wrecked,  and  that  she,  while  in  the 
exercise  of  ordinary  care  for  her  own  safe- 
ty, was  thereby  jarred  or  thrown  down  In 
said  car  or  against  a  seat  In  same,  and  there- 
by bruised,  made  sore,  or  sick,  they  will  find 
for  her,  and  fix  the  damages  as  In  Instruction 
No.  3,  not  exceeding  the  sum  of  $2,000."  Ap- 
pellant's contention  is  that  the  insertion  of 
the  words  "or  negligently  operated  on  said 
road  a  car  with  a  defective  axle"  was  erro- 
neous. It  concedes  that,  under  the  allega- 
tions of  appellee's  original  petition,  in  which 
the  allegation  of  negligence  was  general, 
she  would  have  been  entitled  to  rely  upon  the 
matter  complained  of  in  the  instruction.  But 
it  Is  claimed  that  under  the  amended  peti- 
tion filed  by  her  she  stated  definitely  the  par- 
ticular acts  of  negligence  by  reason  of  which 
she  received  her  injuries,  and  In  enumerat- 
ing them  she  omitted  to  state  the  negligent 
operation  on  the<road  of  a  car  with  a  de- 
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fecttre  axle.  Appellant's  contention  cannot 
be  sustained  for  the  reasons  first,  tbat  lo  the 
original  petition  It  was  alleged  that  her  In- 
juries were  received  on  account  of  the  negli- 
gence and  want  of  due  care  on  the  part  of 
the  officers  and  servants  of  appellant  in  op- 
erating the  train,  and  by  reason  thereof  the 
train  was  wrecked  and  the  car  In  which  she 
was  riding  was  thrown  off  of  the  track,  etc. 
The  amended  petition  did  not  modify  or 
change  the  allegations  of  the  original  peti- 
tion, but  alleged  additional  grounds,  to  wit, 
that  the  defendant,  now  appellant,  negligent- 
ly equipped  the  said  Kinniconlck  &  Freestone 
Railroad  with  small  iron  rails,  about  one- 
tblrd  the  size  and  weight  of  those  used  on  the 
main  track  of  defendant;  tbat  it  carelessly 
and  negligently  suffered  the  rails  on  the 
track  in  question,  at  the  place  where  appellee 
was  injured,  to  become  loose  and  Insecure, 
and  the  track  thereat  to  become  defective 
and  dangerous,  etc.  The  second  reason  is 
that  this  question  was  considered  by  this 
court  on  the  former  appeal  of  this  case.  See 
Morgan  v.  Chesapeake  &  O.  R.  Co.,  105  S. 
\V.  901,  32  Ky.  Law  Rep.  330.  On  the  first 
trial  the  court  gave  an  instruction,  which  Is, 
in  substance,  the  same  as  No.  1,  but  failed  to 
Insert  in  it  the  words  complained  of  In  In- 
struction No.  1  given  on  the  last  trial,,  and 
refused  to  give  an  Instruction  allowing  the 
Jury  to  consider  the  question  at  all.  Appel- 
lant succeeded  on  that  trial,  and  Mary  J. 
Morgan  appealed,  and  the  main  ground  for 
reversal  was  the  failure  of  the  court  to  let 
the  Jury  consider  the  question  of  a  defective 
axle.  Appellant's  counsel.  In  their  brief  in 
that  case,  contended  tnat  the  Instruction,  as 
given  by  the  lower  court,  was  correct,  and 
the  question  of  a  defective  axie  should  not 
have  been  submitted  to  the  Jury,  for  the  rea- 
son that  by  her  amended  petition  she  elimi- 
nated all  grounds  for  recovery  on  tbat  point. 
The  same  argument  was  made  then  as  upon 
this  appeal.  It  will  be  observed  that  the 
opinion  on  the  former  appeal  deals  almost  en- 
tirely with  the  question  of  defective  axle  and 
latent  defects  therein;  and  In  response  to  the 
criticism  made  by  appellant's  counsel  of  ap- 
pellee's pleadings  this  court  said:  "The  plead- 
ings sufficiently  present  the  questions  discuss- 
ed." The  former  opinion,  therefore,  settles 
this  question,  and  preclndes  appellant  from 
raising  and  having  it  again  adjudicated  in 
this  case,  as  her  pleadings  were  the  same  in 
the  first  as  in  the  second  trial. 

Appellant's  claim  that  the  verdict  of  the 
Jury  was  fiagrantly  against  the  evidence  is 
based  solely  upon  its  contention  that  on  the 
second  trial  it  presented  testimony  showing 
conclusively  that  the  sand  hole  in  the  axle 
could  not  have  been  discovered  by  the  ex- 
ercise of  the  utmost  human  skill  and  fore- 
sight, and  therefore  it  was  entitled  to  a  per- 
emptory instruction.  In  addition  to  the  tes- 
timony produced  by  appellant  upon  the  first 
trial,  it  introduced  its  car  inspector,  located 


In  Covington,  Ky.  He  stated  tbat  be  went 
down  both  sides  of  the  cars  when  they  wee 
in  the  yard,  and  examined  them  carefully  by 
looking  at  them,  and  remedied  any  defects 
that  he  could  discover;  that  he  examined 
about  100  cars  in  this  way  on  each  day.  Ap- 
pellant also  Introduced  the  superintendent  of 
the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company,  which  company  was  the 
owner  of  the  car  on  which  the  axle  broke. 
This  superintendent  testified  that  he  managed 
the  construction  of  this  company's  cars,  and 
that  the  axle  when  put  into  car  appeared  to 
be  perfect.  But  it  developed  upon  his  exam- 
ination that  he  was  not  connected  in  any  way 
with  the  foundry  that  molded  the  axle.  He 
gave  his  Information  as  the  method  of  test* 
ing  the  strength  of  the  axles  by  the  foundry 
people.  In  the  former  opinion  this  court 
said:  "When  the  passenger  has  proved  his 
injury  as  the  result  of  a  breakage  in  the  car, 
or  the  wrecking  of  the  train  on  which  he  was 
being  carried,  whether  the  defect  was  in  the 
particular  car  in  which  he  was  riding  or  not, 
the  burden  is  then  cast  upon  the  carrier  to 
show  that  it  was  due  to  a  cause  or  causes 
which  the  exercise  of  the  utmost  human  skill 
and  foresight  could  not  prevent.  And  the 
carrier  in  this  connection  must  show,  if  the 
accident  was  due  to  a  latent  defect  in  the  ma- 
terial or  construction  of  the  car,  not  only  that 
it  could  not  have  discovered  the  defect  by 
the  exercise  of  such  care,  but  that  the  build- 
ers could  not,  by  the  exercise  of  the  same 
care,  have  discovered  the  defect  or  foreseen 
the  result.  This  rule  applies  the  same  wheth- 
er the  defective  car  I>elonged  to  the  carrier  or 
not"  Under  the  testimony  tbe  Jury  had  a 
right  to  conclude  that  the  builders  or  makers 
of  the  axle  might  have,  by  the  exercise  of  the 
kind  of  care  referred  to  In  the  above  quota- 
tion, discovered  the  defect  in  the  axle  or  fore- 
seen the  result;  and  the  Jury  had  a  right  to 
determine  that  there  was  not  sufficient  evi- 
dence upon  this  point  to  overcome  the  pre* 
sumption  in  favor  of  appellee.  Suppose, 
however,  that  we  are  mistaken  in  this  conclu- 
sion; appellee  introduced  testimony  showing 
the  defective  condition  of  the  roadbed,  the 
ties,  tlie  rails,  and  their  fastenings,  as  stated 
in  appellee's  amended  petition,  and  the  Jury 
had  a  right  to  conclude  that  her  injuries  may 
Iiave  been  received  as  a  result  of  this  defec- 
tive condition,  which  may  have  caused  the 
axle  to  break. 

Finding  no  error  prejudicial  to  appellants 
the  Judgment  is  affirmed. 


COMMONWEALTH   v.    MORRELL   RE- 
FRIGERATOR OAR  CO. 
(Ooart  of  Appeals  of  Kentucky.    Oct  18,  1908.) 

1.  Corporations  —  Pknai.ties  —  Pcnal  Ac- 
tions—Statutes. 

Under  Cr.  Code  Prac.  8  11,  providing  that 
a  public  offense  punishable  by  fine  only  may  be 
prosecuted  by  a  penal  action,  and  Ky.  St.  190!i, 
§  4028,  authorizmg  an  action  for  a  penalty,  a 
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penal   action  lies   for  the  penalty   imposed  by 
Bection  4087,  declaring  that  a  corporation  refus- 
ine  to  make  reports  required  by  law  shall  be 
guilty  of  misdemeanor,  and  shall  b«  fined. 
2.  Vbno»— Action  fob  Pknai/tt. 

Under  Ky.  St.  1903,  I  4087,  making  a  cor- 
poration refusing  to  make  required  reports 
guilty  of  a  misdemeanor,  the  offense  is  commit- 
ted when  It  fails  to  make  the  report  to  the  au- 
ditor at  his  o£Sce  In  Frankfort,  and  under  Cr. 
Code  Prac  {  11,  providing  that  proceedings  in 
penal  actions  are  regulated  by  the  Code  of 
Practice  in  civil  actions,  and  Civ.  Code  Prac. 
{  63,  providing  that  actions  must  be  brought  in 
the  county  where  the  cause  of  action  arose,  a 
penal  action  against  the  corporation  must  be 
brought  in  Filinklin  county. 

Ntmn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Carlisle  County. 

"To  be  officially  reported." 

Action  by  the  commonwealth,  by  T.  C.  Hal- 
teman,  revenue  agent,  against  the  Morrell 
Refrigerator  Car  Company.  From  a  judg- 
ment of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

Nichols  &  Son,  for  the  Commonwealth. 
John  E.  Kane  and  Humphrey,  Davie  &  Hum- 
phrey, for  appellee. 

HOBSON,  J.  The  Morrell  Refrigerator 
Oar  Company  Is  a  Kentuclcy  corporation,  hay- 
ing Its  principal  place  of  business  in  Car- 
lisle county.  On  July  24,  19(^,  In  accordance 
with  section  561,  Ky.  St.  1903,  It  went  into 
liquidation,  and  turned  over  all  its  property 
to  William  H.  Foster,  In  trust  to  pay  off  all 
Just  demands  against  the  company  and  to 
distribute  the  remaining  assets  among  the 
stockholders.  On  September  18,  1905,  this 
action  was  Instituted  in  the  Carlisle  circuit 
court  by  T.  C.  Halteman  as  revenue  agent  In 
the  name  of  the  commonwealth  and  of  him- 
self against  the  car  company.  It  was  charg- 
ed in  the  petition  that  the  defendant  had 
willfully  failed  and  refused  between  the  15th 
day  of  September,  1904,  and  the  1st  day  of 
October,  1904,  to  make  and  deliver  to  the 
Auditor  of  Public  Accounts  the  statement 
and  report  required  by  section  4078,  Ky.  St. 
1903,  and  that  It  willfully  failed  to  make 
that  report  every  day  since  the  Ist  day  of 
October,  1904,  for  the  period  of  343  days,  by 
reason  of  which  It  had  become  liable  to  tlie 
commonwealth  for  a  fine  of  $1,000  and  a 
penalty  of  $50,  for  each  day  of  the  time, 
amounting  In  all  to  the  sum  of  $18,150,  for 
which  judgment  was  prayed,  with  a  penalty 
of  20  per  cent  thereon,  and  cost.  A  special 
demurrer  was  filed  to  the  petition  on  the 
ground  that  the  court  bad  no  jurisdiction 
of  the  action.  The  demurrer  was  sustained 
by  the  court  and  the  proceeding  dismissed. 
From  this  judgment,  the  appeal  before  us  Is 
prosecuted. 

The  statute  under  which  the  proceeding 
was  instituted  is  as  follows :  "Whenever  any 
penalty  Is  provided  for  in  this  chapter,  it 
may,  unless  otherwise  especially  stated,  be 
enforced  either  by  indictment  in  the  circuit 
court  of  the  county,  or  by  action  In  any  court 
having  competent  jurisdiction."    Ky.  St.  1903, 


S  4028.  "Any  corporation  or  officer  thereof, 
willfully  failing  or  refusing  to  make  reports 
as  required  by  this  chapter  shall  be  deemed 
guilty  of  misdemeanor,  and  for  each  offense 
shall  be  fined  one  thousand  dollars,  and  fifty 
dollars  for  each  day  the  same  Is  not  made 
after  October  the  first  of  each  year."  Ky. 
St.  1903,  i  4087.  Section  11  of  the  Criminal 
Code  of  Practice  provides:  "A  public  of- 
fense, of  which  the  only  punishment  Is  a  fine, 
may  be  prosecuted  by  a  penal  action  In  the 
name  of  the  Commonwealth  of  Kentucky,  or 
in  the  name  of  an  individual  or  corporation. 
If  the  whole  fine  be  given  to  such  individual 
or  corporation.  The  proceedings  in  penal 
actions  are  regulated  by  the  Code  of  Practice 
In  civil  actions."  The  punishment  for  the 
offense  for  which  the  defendant  was  prose- 
cuted was  a  fine,  and  therefore  the  proceed- 
ing is  covered  by  this  section.  Section  63 
of  the  Civil  Code  of  Practice,  which  regu- 
lates the  jurisdiction  of  courts  In  cases  of 
this  character  so  far  as  material,  is  as  fol- 
lows :  "Actions  must  be  brought  in  the  coun- 
ty where  the  cause  of  action,  or  some  part 
thereof,  arose,  for  the  recovery  of  a  fine,  pen- 
alty or  forfeiture,  imposed  by  statute."  It 
follows  that  the  action  must  be  brought  In 
the  county  where  the  cause  of  action,  or  some 
part  of  it,  arose.  The  proceeding  Is  based 
upon  the  allegation  that  the  defendant  has 
failed  and  refused  to  make  a  certain  report 
to  the  Auditor.  The  Auditor's  office  is  in 
Frankfort.  It  is  contemplated  by  the  stat- 
ute that  the  report  shall  be  made  to  the  Au- 
ditor at  bis  office.  The  offense  was  commit- 
ted when  the  defendant  failed  to  make  the 
report  to  the  Auditor  and  the  cause  of  action 
then  arose.  It  is  not  material  where  the  de- 
fendant signed  the  report,  or  where  It  was 
sworn  to.  The  offense  was  committed  when 
the  report  was  not  filed  with  the  Auditor  at 
his  office  in  Frankfort;  and  therefore  the 
cause  of  action  arose  In  Franklin  county.  In 
several  cases  where  corporations  had  their 
office  in  Jefferson  county  it  was  insisted  that 
the  Franklin  circuit  court  bad  no  jurisdic- 
tion ;  but  this  court  uniformly  held  that  the 
cause  of  action  arose  in  Franklin  county,  and 
that  the  proceeding  was  properly  Instituted 
there.  Louisville,  etc..  Ferry  Co.  v.  Common- 
wealth, 104  Ky.  726,  47  S.  W.  877;  Louisville 
Tobacco  Warehouse  Co.  y.  Commonwealth, 
J106  Ky.  165,  49  S.  W.  1069,  57  L.  R.  A.  33. 
A  contrary  rule  was  not  laid  down  In  Com- 
monwealth y.  Grand  Central  Building  &  Loan 
Co.,  97  Ky.  325,  30  S.  W.  626.  In  that  case 
the  defendant  was  fined  for  carrying  on 
business  without  having  compiled  with  the 
provisions  of  the  statute.  The  business  was 
carried  on  In  the  county  In  which  the  pro- 
ceeding was  Instituted,  The  offense  consist- 
ed In  thus  carrying  on  business,  and  there- 
fore the  proceeding  was  properly  Instituted 
in  the  county  In  which  the  business  was 
dbne.  In  cases  of  this  sort  the  cause  of  ac- 
tion of  the  commonwealth  accrues  when  the 
act  Is  done  which  entitles  It  to  demand  the 
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penalty,  and  it  accrues  In  the  county  where 
the  act  Is  done.  The  act  here  which  entitled 
the  commonwealth  to  demand  the  penalty 
was  the  omission  to  flle  the  report  with  the 
Auditor.  This  omission  having  occurred  in 
Franklin  county,  the  cause  of  action  arose 
there,  and  the  proceeding  could  only  be  in- 
stituted in  that  county.  This  conclusion 
makes  it  unnecessary  for  us  to  consider  the 
other  questions  discussed  by  counsel. 
Judgment  affirmed. 

NUNN,  J.,  dissenting. 


RAWLINGS'   GUARI>IAN  ct  al.  y. 

RAWMNGS. 

(Court  of  Appeals  of  Kentucky.    Oct.  16,  1908.) 

1.  EXECUTOBS  AND  ADUINISTBATOBS  CoMFEL- 
MNO  ACCOUNTINa  —  SUFMCIENCY  OF  PETI- 
TION. 

In  an  action  by  children  of  a  deceased  son, 
who  died  without  having  settled  his  account  as 
administrator  of  bis  father's  estate,  to  require 
the  administrator  de  bonis  non  to  settle  the  es- 
tate, a  petition  which  does  not  aver  that  any  es- 
tate came  into  the  hands  of  the  administrator 
(1e  bonis  non,  nor  that  at  the  time  the  petition 
was  filed  there  was  any  estate  left  by  the  grand- 
father undistributed,  is  insufficient. 

2.  Same— Parties. 

Where  children  of  a  deceased  administrator 
of  an  estate  in  which  they  have  an  interest  bring 
an  action  against  the  administrator  de  bonis 
non  for  a  settlement,  the  original  administra- 
tor's estate  should  be  administered,  and  bis  ad- 
ministrator made  a  party  to  the  action. 

Appeal  from  Cirenit  Court,  Marlon  County. 

"Not  to  be  offlciaiiy  reported." 

Petition  by  Alson  Rawllngs"  guardian  and 
others  against  J.  W.  Rawllngs  for  a  settle- 
ment of  the  estate  by  one  Klrkland,  adminis- 
trator de  l)onis  non  of  Alson  Rawiinga  Judg- 
ment of  dismissal,  and  plaintiffs  appeal.  Af- 
firmed. 

H.  P.  Cooper,  for  appellants.  H.  W.  Rives, 
for  appellee. 

CARROLL,  J.  The  petition,  to  which  a 
demurrer  was  sustained,  was  filed  by  the 
children  of  R.  W.  Rawllngs,  and  charged  in 
substance  that  Alson  Rawllngs  died  intestate 
in  1889,  leaving  surviving  him  his  widow  and 
four  children ;  that  In  January,  1900,  his  son 
R.  W.  Rawllngs  was  granted  letters  of  ad- 
ministration on  the  estate  of  the  decedent, 
and  continued  to  act  tmtll  1903,  when  he 
died  without  having  settled  bis  accounts  as 
administrator  or  having  administered  the 
estate  of  the  decedent;  that  thereafter  one 
Klrkland  was  appointed  administrator  de 
bonis  non,  and  that  he  has  never  filed  an 
inventory  of  the  estate  or  made  any  settle- 
ment as  administrator;  that  Alson  Rawllngs 
owned  considerable  real  and  personal  proper- 
ty at  the  time  of  his  death ;  that,  excepting 
his  son  R.  W.  Rawllngs,  Alson  Rawllngs  had 
made  advancements  to  his  children,  the 
amounts  of  which  are  not  stated.  It  was  ask- 
ed that  the  case  be  referred  to  a  commission- 
er,   and   that   the    administrator,    Klrkland, 


make  a  settlement  of  the  estate,  and  for  all- 
other  proper  relief. 

There  is  no  averment  that  any  estate  came 
Into  the  bands  of  the  administrator  de  bonis 
non;  nor  is  there  any  averment  that  at  the 
time  the  petition  was  filed  there  was  any  es- 
tate left  by  Alson  Rawllngs  undistributed. 
Nor  does  it  appear  that  any  administration 
was  granted  upon  the  estate  of  R.  W.  Raw- 
llngs. An  averment  that  there  was  some  es- 
tate of  the  decedent  to  be  distributed  was  in- 
dispensable to  the  maintenance  of  the  action. 
If  there  was  no  estate  to  be  distributed,  we 
are  unable  to  perceive  the  reason  for  the  in- 
stitution of  an  action  to  settle  the  estate. 
Aside  from  this,  R.  W.  Rawllngs,  the  father 
of  appellants,  the  person  under  and  througii- 
whom  they  claim  an  Interest  in  the  estate  of 
Alson  Rawllngs,  their  grandfather,  was  ad- 
ministrator of  Alson  Rawllngs'  estate  for- 
some  three  years;  and  the  presumption  is 
that,  if  Alson  Rawlipgs  left  any  personal  es- 
tate. It  was  taken  into  possession  and  dispos- 
ed of  In  some  way  by  the  administrator.  And' 
so  It  would  seem  that  administration  on  the 
estate  of  R.  W.  Rawllngs  was  necessary,  and' 
that  the  administrator  should  be  a  party  to 
this  action.  But  it  does  not  appear  that  any 
I>er8on  administered  on  the  estate  of  R.  W. 
Rawllngs. 

The  petition  did  not  state  facts  showing 
plaintiffs  entitled  to  any  relief,  or  state  any 
cause  of  action,  and  it  was  properly  dismissed. 


CITY  OP  COVING-rON  v.  CHESAPEAKE  & 

O.  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  16,  1908.) 

Judgment— Res  Judicata. 

A  judgment  of  dismissal  without  prejudice 
of  an  action  by  a  city  for  the  removal  of  piles 
from  land  claimed  as  a  street  was  a  nuisance,  be- 
cause the  city  did  not  bring  the  proper  action, 
which  judgment  was  affirmed  on  appeal  by  the 
city  without  a  cross-appeal  by  defendant,  is  not 
a  bar  to  a  subseQuent  suit  by  the  city  for  the 
land. 

Appeal  from  Cirenit  Court,  Kenton  Comity. 

"Not  to  be  officially  reported." 

Action  by  the  Kentucky  Baptist  Education- 
al Society  against  the  Chesapeake  &  Ohio 
Railroad  Company  and  the  city  of  Covington, 
In  which  the  city  filed  a  cross-petition  for 
judgment  for  the  real  estate  in  controversy. 
From  a  judgment  dismissing  the  cross-action, 
the  city  appeals.    Reversed  and  remanded. 

F.  J.  Hanlon,  for  appellant  Galvln  &  Gal- 
vin,  for  appellee. 

HOBSON,  J.  The  trustees  of  the  Kentucky 
Baptist  Educational  Society  sold  and  con- 
veyed to  the  Chesapeake  &  Ohio  Railroad 
Company  a  lot  in  Covington,  and  brought  this 
suit  to  enforce  the  payment  of  the  purchase 
price,  making  the  railroad  company  and  the 
city  of  Covington  defendants,  and  alleging  in 
the  petition  that  the  city  of  Covington  was 
setting  up  claim  to  the  property.  The  city 
filed  an  answer  in  which  it  alleged  that  the 


Digitized  by 


Google 


Ky.) 


CITY  OP  COVINGTON  v.  CHESAPEAKE  &  O.  E.  CO. 


8ca 


lot  was  a  part  of  one  of  its  streets  and  was 
Its  pioperty,  making  its  answer  a  cross-peti- 
tion, and  praying  judgment  for  the  property. 
The  railroad  company  pleaded  a  judgment 
rendered  In  a  former  action  instituted  in  the 
year  1890  in  bar  of  the  cross-petition  of  the 
city.  The  circuit  court  sustained  the  plea 
of  former  judgment  and  dismissed  the  cross- 
action.    The  city  appeals. 

In  the  spring  of  1890,  when  the  railroad 
con]i>any  had  taken  possession  of  the  lot  un- 
der its  deed  from  the  Kentucky  Baptist  Edu- 
cational Society  and  was  inclosing  it  with  a 
fence,  the  city  brought  a  suit  against  the 
railroad  company  to  obtain  an  injunction  re- 
straining the  defendant  from  laying  piles  or 
otherwise  obstructing  the  public  use  of  the 
strip.  An  answer  was  filed  on  August  4; 
1890,  denying  the  dedication  of  the  strip  of 
ground  or  the  right  of  the  city  to  control 
it,  and  asserting  ownership  and  i)ossesslon 
of  the  strip  in  the  defendant.  The  city  by 
its  reply  admitted  the  possession  by  the  de- 
fendant of  the  strip.  In  this  condition  of  the 
pleadings,  tlie  case  was  submitted,  and  the 
court  entered  the  following  order  on  Novem- 
ber 5,  1890:  "The  steps  show  that  the  cause 
Is  under  submission  on  the  motion  by  the 
plaintiff,  and  it  does  not  appear  that  the 
defendant  objected.  The  submission  would  be 
set  aside  if  the  defendant  had  objected.  The 
plaintiff  has  not  prayed  for  the  possession  of 
the  strip  of  land,  and  it  admits  the  possession 
of  the  defendant.  It  might  otherwise  have 
sent  its  street  commissioner  to  remove  ob- 
structions. There  is  nothing  in  the  driving 
of  piles  to  Injure  the  plaintiff,  If  it  has  a 
right  to  the  possession.  If  it  can  get  a  judg- 
ment for  the  possession,  it  may  thereby  gain 
the  piles.  Its  remedy  Is  not  by  injunction, 
which  Is  the  only  relief  sought.  The  injunc- 
tion is  dissolved,  and  it  is  adjudged  that  the 
defendant  recover  of  the  plaintiff  its  costs 
in  that  behalf.  The  action  Is  not  dismissed, 
and  the  plaintiff  may  amend  and  claim  pos- 
session. Then  this  cause  will  stand  as  an 
action  of  ejectment,  with  the  Issue  made." 

The  city  did  not  amend  its  petition  as 
suggested  by  the  court,  and  entered  a  motion 
that  the  court  set  aside  its  order.  This  mo- 
tion on  November  10th  was  overruled;  the 
order  reading  a8  follows:  "The  original  re- 
ply denies  that  the  defendant  has  any  right 
to  the  strip  of  land  in  controversy,  but  does 
not  deny  the  alleged  possession  of  the  defend- 
ant, and  goes  on  to  allege  facts  to  show  a  ded- 
ication of  the  strip  of  land  to  the  public  as 
a  street  It  is  not  clear  that  these  allega- 
tions show  a  dedication;  but  they  are  en- 
tirely unnecessary  inasmuch  as  the  petition 
contained  sufficient  averments  of  dedication. 
In  the  conclusion  of  the  reply  it  is  argued 
that  a  plat  made  in  l8o7  vested  the  strip  in 
the  city  of  Covington  as  and  for  a  street, 
and  that  it  has  been  ever  since  so  held  open 
and  used.  This  does  not  amount  to  a  denial 
of  the  possession  alleged  by  the  defendant. 


There  is  nothing  in  the  judgment  and  order 
of  November  5th  to  injure  the  plaintiff.  All 
it  has  to  do  Is  to  amend  the  prayer  of  its 
petition  and  ask  for  possession.  If  it  can 
succeed  in  showing  that  defendant  has  no- 
right  to  bold  the  strip  of  land,  it  will  gain 
the  possession  and  the  piles  or  spiles  the  de- 
fendant may  have  put  there,  or  any  building, 
even  If  made  of  ingots  of  gold." 

The  city  still  refused  to  file  an  amended 
petition,  and  on  February  16th  the  court  en- 
tered an  order  in  these  words:  "The  plot  of 
Rickey  made  In  1842  was  not  a  dedication  of 
the  strip  of  ground  in  contest,  which  was  not 
then  in  the  city.  If  the  Baptist  Institute 
had  sold  a  lot  calling  for  the  map,  the  ven- 
dee might  have  claimed  that  all  the  streets 
laid  down  on  the  map  were  dedicated  as  pub- 
lic ways.  In  1857  the  strip  was  In  the  city, 
but  the  sale  to  Walker  of  the  whole  plat  was 
not  a  dedication  of  the  streets  to  the  city. 
By  the  sale  of  lot  No.  870  by  Walker  to  John- 
son in  1859,  Johnson  had  the  right  to  claim 
the  strip  as  a  highway,  but  he  did  not  insist 
on  the  right ;  on  the  contrary,  he  conveyed 
back  to  Walker  In  1865,  and  put  things  in 
the  status  of  1857.  The  deed  to  Johnson 
was  the  only  conveyance  by  Walker,  accord- 
ing to  these  papers.  It  did  nothing  Indicat- 
ing that  the  strip  was  claimed  as  a  street 
until  It  brought  this  action  in  June,  1890.  Its 
two  witnesses  did  It  more  harm  than  good. 
One  of  them  testified  that  he  was  the  im- 
personation of  justice  to  all  men.  No  dedica- 
tion has  been  established.  The  plaintiff  found 
the  defendant  In  possession  in  June,  1890 — 
as  a  trespasser  it  may  be,  but  In  possession. 
The  Baptists  made  a  deed  to  the  defendant 
in  August,  1890.  Then,  in  an  amendment, 
the  defendant  claimed  the  strip  and  all  the 
land  adjoining  it  as  Its  own.  The  Baptist  In- 
stitute has  no  Interest  in  the  strip  since  1857. 
The  lease  of  the  Kentucky  Central  Railway 
Company  Is  of  no  use.  It  is  not  connected 
with  the  Baptists,  nor  with  Walker.  Neither 
side  in  this  contract  has  shown  a  right  to  the 
strip.  They  should  be  put  where  they  were. 
It  Is  adjudged  that  the  injunction  is  dissolved 
and  the  petition  dismissed  without  prejudice, 
and  that  the  defendant  recover  of  the  plain- 
tiff Its  costs  herein.  The  plaintiff  excepts, 
and  prays  an  appeal  to  the  Court  of  Appeals, 
which  Is  granted." 

The  city  prosecuted  its  appeal  to  this  court, 
and  the  judgment  of  the  circuit  court  was 
affirmed.  See  City  of  Covington  v.  C.  &  O. 
R.  R.  Co.,  20  S.  W.  5S8,  14  Ky.  Law  Rep. 
488.  This  court,  after  setting  out  the  condi- 
tion of  the  record,  said:  "The  reply  denied 
that  the  appellee  owned  the  strip  of  land,  but 
It  did  not  deny  the  appellee  was  in  posses- 
sion of  it,  and  upon  the  admission  that  the 
appellee  was  in  possession  of  the  strip  the 
court  held  that  an  action  of  ejectment  was 
the  proper  action,  and  not  an  action  for  nui- 
sance, and  gave  the  appellant  leave  to  amend' 
the  prayer  of   Its  petition   to   that   effect; 
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but,  Instead,  it  offered  an  amended  reply,  at' 
tempting  to  deny  tliat  the  appellee  was  in 
possession  of  the  strip  of  land,  not  clianging 
the  action.  But  the  court  refused  to  allow 
the  amended  reply  to  be  filed,  and  we  can- 
not Bay  that  the  court,  under  the  circum- 
stances, abused  its  discretion  in  rejecting  the 
amendment.  So,  as  the  pleadings  stand,  the 
appellant  is  seeking  to  have  the  piles  re- 
uiored,  etc.,  notwithstanding  the  appellee  is 
in  the  possession  of  the  land.  It  seems  to 
us,  in  this  condition  of  the  record,  the  proper 
remedy  was  by  an  action  of  ejectment." 

After  saying  this  the  court  wait  on  to  dis- 
cuss the  evidence,  and  to  show  that,  as  the 
record  was  presented,  there  was  no  evidence 
sufflclent  to  sustain  the  city's  claim  that 
the  lot  had  been  dedicated  as  a  street  or  be- 
longed to  it;  but  this  part  of  the  opinion  was 
only  added  to  show  that  the  city  had  not 
manifested  its  right  to  the  property,  and  had 
no  ground  for  ccmiplaint  of  t)ie  judgment  of 
the  circuit  court,  which  dismissed  its  peti- 
tion without  prejudice.  While  the  circuit 
judge  said  in  his  opinion  some  things  of  the 
same  sort,  he  wound  up  his  judgment  oy 
simply  dismissing  the  plaintiff's  petition  with- 
out prejudice,  and  he  did  this  because  the 
city  bad  misconceived  Its  remedy,  and  bad 
brought  an  actlcm  In  equity  for  an  injunction 
to  restrain  a  trespass  upon  the  property, 
when  its  remedy  was  an  action  of  ejectment 
to  recover  the  property.  Taking  all  of  the 
orders  of  the  circuit  court  together,  no  one 
can  doubt  that  the  circuit  judge  dismissed  the 
plaintiff's  petition  as  he  did  without  preju- 
dice, not  on  the  merits  of  the  case,  but  be- 
cause the  city  bad  not  brought  her  action  iu 
the  proper  way.  The  rule  Is  well  settled 
that  a  judgm^t  which  does  not  go  to  the 
merits,  and  only  dismisses  the  plalntifTs  peti- 
tion without  prejudice,  Is  not  a  bar  to  an- 
other suit  In  2  Black  on  Judgments,  f  715, 
it  is  thus  stated:  "A  judgment  given  against 
the  plaintiff  on  the  single  ground  that  he  has 
mistaken  bis  remedy  or  form  of  action  is  no 
bar  to  his  subsequent  action  brought  in  the 
proper  form."  See,  to  same  effect,  1  Free- 
man on  Judgments,  {{  2G0,  205,  and  Bice  v. 
West,  42  S.  W.  116,  19  Ky.  Law  Bep.  832. 

The  city  appealed  to  this  court  from  the 
judgment  of  the  circuit  court  dismissing  its 
petition  without  prejudice.  There  was  no 
cross-appeal.  The  only  question  before  this 
court  on  the  appeal  of  the  city  was  whether 
the  circuit  court  did  right  In  dismissing  its 
petition  without  prejudice;  and  in  affirming 
the  judgment  of  the  circuit  court  this  court 
simply  decided  that  the  circuit  court  had 
properly  dismissed  the  petition  without  preju- 
dice. The  alflrmance  added  nothing  to  the 
judgment  of  the  circuit  court.  If  the  railroad 
company  bad  conceived  Itself  aggrieved  by  the 
form  of  the  judgment.  It  might  have  taken 
a  cross-appeal;  but,  when  it  acquiesced  in 
the  judgment  as  it  was  written.  It  cannot  de- 
mand for  it  a  greater  effect  than  its  terms 
warrant 


The  Judgment  of  the  circuit  court  la  tbere> 
tote  reversed,  and  cause  remanded  for  fur> 
ther  proceeding*  consistent  taerewltiL 


HOMB  SAVINGS  FUND  00.  BLDO.  ASS'N 

V.  DBIVEB  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  14,  1908.) 

1.  BCILDINO  AND  LOAH  ASSOCIATIONS— BlQBT 

TO  Acq  Dime  Beal  EJstate  Necessaby  fob 

Cabbyino  on  Business. 

The  charter  of  a  building  and  loan  assoda- 
tion,  as  originally  granted,  gave  it  the  power  to 
buy  and  bold  real  esUte.  Ky.  St.  1903,  f  573, 
repeals  all  ctiarter  provisions  inconsistent  with 
the  provisions  of  the  chapter  Including  that  sec- 
tion, and  all  powers  which  could  not  be  obtain- 
ed under  the  provisiona  of  that  chapter.  Sec- 
tion 870  authorizes  a  building  and  loan  associa- 
tion to  purchase  real  estate  upon  which  it  may 
have  a  mortgage,  lien,  or  judgment,  and  to  dis- 
pose of  the  same  within  five  years  after  it  has 
acquired  title.  Const.  |  192,  and  Ky.  St  1903,  S 
567,  each  forbid  a  corporation  to  hold  any  real 
estate,  except  that  necessary  for  its  business,  for 
a  longer  period  than  five  years.  Held,  that  sec- 
tion 870,  when  read  in  connection  with  the  char- 
ter provision  of  the  association,  as  originally 
granted,  and  section  567  cannot  lie  construed  as 
a  limitation  on  the  right  to  acquire  and  hold 
real  estate,  but  rather  grants  an  additional 
power  to  the  association  to  protect  itself  in  the 
collection  of  debts;  and  hence  the  association 
could  acquire  and  bold  such  real  estate  as  might 
lie  necessary  to  carry  on  its  business,  to  be  held 
without  limitation  as  to  time. 

2.  Saub— Beasonable  Exbboise  or  Poweb. 

The  purchase  of  a  ^lot  of  ground  22^  feet 
by  97  feet  cannot  be  said  to  be  an  unreasonable 
exercise  of  the  power  of  a  building  and  loan  as- 
sociation to  acquire  and  hold  real  estate  neces- 
sary to  its  business,  but  on  the  contrary  i* 
quite  reasonable. 

3.  Saice. 

The  power  of  a  building  and  loan  associa- 
tion to  acquire  and  hold  real  estate  necessary 
to  its  business  carries  with  it  the  right  to  pay 
therefor  from  its  accumulated  moneys. 

4.  Same— "Necessaby  e:xfenbe." 

The  acquisition  of  a  place  or  home  by  a 
building  and  loan  association  for  the  conduct  of 
its  busmess  is  a  "necessary  expense,"  within 
Ky.  St.  1903,  i  863,  making  provision  for  the 
allowance  of  necessary  and  proper  expenses  from 
moneys  accumulated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  4715,  4716.] 

5.  Saue. 

A  building  and  loan  association,  in  erecting 
or  owning  a  building  of  more  than  sufficient 
capacity  to  accommodate  its  own  business,  and 
leasing  the  unused  portions  thereof  for  the  time 
being,  or  until  such  time  as  they  may  be  needed 
by  the  association,  does  not  enpof^  in  another 
business  than  that  authoriied  by  its  charter,  in 
violation  o£  Const  {  192,  or  Ky.  St  1908,  8  567. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty. 

"To  be  oflJcially  reported." 

Action  between  the  Home  Savings  Fund 
Company  Building  Association  and  H.  B. 
Driver  and  another.  From  the  judgment,  the 
association  appeals.    Affirmed. 

Thos.  A.  Baker  and  John  Manly,  for  ap- 
pellant Davis  W.  Edwards,  L.  A.  Hickman, 
Boyce  Watkins,  and  Frank  Withers,  for  ajH 

pellees. 
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LASSINO,  J.  The  tour  qneBtlons  InTOlved 
In  this  appeal  are:  First,  the  right  of  a 
building  association  to  acquire  such  real  es- 
tate as  may  be  necessary  and  proper  for  car- 
rying on  Its  legitimate  business;  second,  the 
right  of  such  a  building  association  to  use  the 
money  accumulated,  or  any  part  thereof,  in 
paying  for  such  real  estate;  third,  can  such 
building  association  purchase  more  real  es- 
tate, or  erect  or  remodel  a  building  thereon, 
80  that  the  same  shall  contain  more  space  or 
room  than  Is  sufficient  for  carrying  on  its 
legitimate  business,  and  if  It  did  so  build 
more  room  than  was  necessary  for  the  legiti- 
mate and  proper  conduct  of  Its  business, 
would  it  have  the  right  to  rent  out  such  un- 
used or  unoccupied  space?  and,  fourth,  if  it  so 
acquired  real  estate,  could  it  hold  it  for  a 
longer  period  than  five  years?  These  ques- 
tions were  raised  by  the  Home  Savings  Fund 
Company  Building  Association  of  LoulsTllle, 
Ky.,  when  negotiating  with  appellees  for  the 
purchase  of  a  lot  22^^  feet  front  by  97  feet 
deep  on  Green  street,  east  of  Fifth  street.  In 
the  city  oif  Louisville.  Said  association  was 
chartered  by  an  act  of  the  Legislature  in 
1889,  under  the  corporate  name  of  "Home 
Savings  Fund  Company."  Law6  1889,  p.  477, 
c.  1426.  Among  the  powers  conferred  upon  it 
by  its  charter  Is  the  right  to  "have,  purchase 
and  receive,  possess,  enjoy  and  retain,  sell, 
convey  or  otherwise  dispose  of  lands,"  etc. 
On  September  27,  1897,  the  said  association 
amended  its  articles  of  incorporation  by  add- 
ing thereto  the  words  "Building  Association" 
to  'conii)ly  with  the  provisions  of  section  856 
of  the  Kentucky  Statutes  of  1903. 

Section  573  of  the  Kentucky  Statutes  of 
1003  provides  that:  "The  provisions  of  all 
charters  and  articles  of  Incorporation,  wheth- 
er granted  by  special  act  of  the  General  As- 
sembly or  obtained  under  any  general  in- 
corporation law  which  are  inconsistent  with 
the  provisions  of  this  chapter,  concerning 
similar  corporations,  to  the  extent  of  such 
conflict,  and  all  powers,  privileges  or  Immu- 
nities of  any  such  corporation,  which  could 
not  be  obtained  under  the  provisions  of  this 
chapter,  shall  stand  repealed  on  September 
28, 1897,"  etc.  This  section  expressly  repeals 
any  privilege  or  right  conferred  by  the  char- 
ter of  the  said  association  which  is  in  con- 
flict with  the  statutory  provisions  regulating 
corporations,  as  found  in  chapter  32  of  the 
Kentucky  Statutes  of  1903.  It  Is  argued  that 
section  870  of  the  Kentucky  Statutes  of  1903, 
which  provides  as  follows:  "Any  such  cor- 
poration may  purchase  at  any  sale,  public  or 
private,  any  real  estate  upon  which  It  may 
have  a  mortgage,  lien  or  Judgment,  or  in 
which  It  may  have  an  Interest,  and  may  dis- 
pose of  the  same  at  pleasure,  but  within  five 
years  after  it  has  acquired  title  thereto" — 
only  authorizes  a  building  association  to  pur- 
chase real  estate  upon  which  it  may  have  a 
mortgage,  lien,  or  Judgment;  that  It  has  no 
right  to  purchase  except  as  expressly  au- 
thorized by  this  section  of  the  statute.  That 
112  S.W.-55 


this  section  restricts  its  right  in  the  purchase 
and  ownership  of  real  estate,  and,  that  while 
section  192  of  the  Constitution,  which  is  as 
follows:  "No  corporation  shall  engage  in 
business  other  than  that  expressly  authorized 
by  Its  charter,  or  the  law  under  which  it  may 
hare  been  or  hereafter  may  be  organized,  nor 
shall  it  hold  any  real  estate,  except  such  as 
may  be  proper  and  necessary  for  carrying  on 
Its  business,  for  a  period  longer  than  five 
years,  under  penalty  of  escheat" — does  not 
prohibit  a  corporation  from  owning  real  es- 
tate for  business  purposes,  still,  where  the 
Legislature,  for  the  purpose  of  advancing 
and  protecting  the  interests  of  such  persons 
as  are  Interested  in  and  do  business  with  a 
particular  corporation,  has  enacted  such  laws 
as  are  best  calculated  to  advance  and  protect 
their  interests,  and  in  such  laws  expressly 
forbid  such  corporations  from  acquiring, 
owning,  or  dealing  In  real  estate,  except  in  a 
particular  way  and  for  a  particular  purpose, 
it  necessarily  follows  that  the  right  to  ac- 
quire, purchase,  hold,  or  possess  real  estate 
for  any  other  purpose  Is  forbidden.  As  above 
stated,  the  charter  of  the  api>eUant  associa- 
tion, as  originally  granted,  gave  it  the  right 
to  acquire,  possess,  enjoy,  retain,  etc.,  real 
estate,  and  there  Is  nothing  in  chapter  32 
which  deprives  it  of  this  right,  unless  It  can 
be  said  that  section  870,  above  referred  to,  so 
opera.te8.  This  section  is  clearly  dealing  with 
a  class  of  real  estate  which  it  could  not,  In 
any  event,  claim  was  being  purchased  for  the 
purpose  of  enabling  the  association  to  trans- 
act and  carry  on  its  legitimate  business. 
Hence,  when  section  870  is  read  in  connection 
with  the  charter  provisions  of  the  associa- 
tion, as  originally  granted,  and  section  507 
of  the  Kentucky  Statutes  of  1903,  it  cannot 
be  construed  to  be  a  limitation  on  the  stat- 
utory right  of  the  association  to  purchase,  ac- 
quire, possess,  or  hold  real  estate,  but  is 
rather  an  enlargement  of  its  right  so  to  do^ 
the  creation  of  an  additional  power,  as  it 
were,  for  the  purpose  of  enabling  the  associa- 
tion to  protect  itself  in  the  collection  of  its 
delinquent  debts,  which,  according  to  the  pro- 
visions of  Its  by-laws,  are  in  the  main  secured 
by  mortgage  upon  real  estate. 

Considering  all  three  of  these  sections  to- 
gether, the  association  has  the  right  to  ac- 
quire and  hold  such  real  estate  as  may  be 
necessary  to  enable  it  to  properly  carry  on  its 
legitimate  business;  that  Is,  as  may  be  nec- 
essary to  furnish  sufficient  space  upon  which 
to  build  the  house  in  which  the  business  of 
the  association  may  be  carried  on.  Such 
property  it  may  hold  without  limitation  as 
to  time.  In  addition  to  this  right,  it  may 
purchase,  at  either  public  or  private  sale,  any 
real  estate  upon  which  It  has  a  mortgage, 
lien,  or  Judgment,  and  acquire  title  thereto 
In  order  to  facilitate  the  collection  of  its 
debts.  But  such  real  estate,  so  acquired,  may 
not  be  held  by  the  association  more  than 
flve  years  from  the  date  of  its  purchase.  The 
exercise  of  such  powers  and  rights  on  the 
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part  of  the  building  asaoclatton  are  In  per- 
fect harmony  and  accord  with  section  192 
of  the  Constitution,  above  cited.  Hence  we 
conclude  that  the  appellant  association  has 
a  right  to  acquire  title  to  so  much  real  es- 
tate as  may  be  necessary  and  proper  for 
carrying  on  its  business,  and  the  purchase  of 
a  plot  of  ground  22i/^  feet  by  &7  feet  cannot 
be  said  to  be  an  unreasonable  exercise  of 
this  power  on  the  part  of  the  association. 
On  the  contrary,  it  is  quite  reasonable.  It 
is  argued  that  the  association  could  rent  a 
place  in  which  to  carry  on  Its  business,  still, 
if  those  charged  with  the  conduct  of  its  af- 
fairs considered  It  more  economical,  and 
more  to  the  Interest  of  the  stockholders  In 
said  association,  to  own  Its  place  of  business 
rather  than  to  rent,  it  would  be  their  duty  to 
purchase  the  necessary  real  estate,  and  make 
such  improvements  thereon  as  the  best  in- 
terests of  the  association  require. 

The  next  question  is,  has  the  association 
the  power  to  u.se  any  part  of  its  accumulated 
moneys  for  the  purchase  of  such  real  es- 
tate? Clearly  the  power  or  right  on  the  part 
of  the  association  to  purchase  carries  with  it 
the  right  to  pay  for  the  real  estate;  other- 
wise the  right  to  purchase  would  become  a 
nullity.  Section  863  of  the  Kentucky  Stat- 
utes of  1903,  provides:  "The  moneys  accum- 
ulated, after  due  allowance  made  for  all  nec- 
essary and  proper  expenses,  and  for  the 
withdrawal  of  shares,  shall,  at  each  monthly 
or  weekly  meeting,  be  offered  to  the  mem- 
bers according  to  their  priority  or  right  to  a 
loan  as  fixed  by  the  by-laws.  Each  member 
whose  bid  Is  accepted  shall  be  entitled,  upon 
giving  proper  security  and  complying  with 
the  by-laws,  to  receive  a  loan  equal  to  the 
par  value  of  each  share  held  by  him,  or 
such  fractional  part  thereof  as  the  by-laws 
allow.  If  a  balance  of  money  remains  after 
monthly  loans,  the  directors  may  Invest  the 
same  In  good  and  safe  bonds  or  real  estate 
securities."  It  will  be  observed  that  in  said 
section  provision  la  made  for  the  necessary 
and  proper  expenses  incurred  in  the  conduct 
of  the  association's  business.  A  part  of  the 
necessary  expenses  Is  the  furnishing  of  a 
place  or  home  in  which  the  business  may  be 
conducted.  The  character  of  the  place  or 
home  In  which  this  business  is  conducted 
must,  of  necessity,  depend  upon  the  size  of 
the  association  and  the  nature  and  extent  of 
its  business.  A  small  association,  with  lit- 
tle capital  and  little  business,  must  neces- 
sarily accommodate  itself  to,  and  conduct  its 
business  in,  small  and  frequently  Inexpensive 
quarters;  whereas  an  association  heavily 
capitalized,  and  conducting  an  immense  busi- 
ness, would  necessarily  require  more  com- 
modious and  expensive  quarters,  and  those 
in  charge  of  its  affairs,  the  directory,  would 
have  to  determine,  in  each  particular  case, 
whether  or  not  it  would  be  a  matter  of  econ- 
omy on  the  part  of  the  association  to  own  its 
own  home.  If  they  considered  that  it  would, 
it  would  be  their  duty  to  make  the  necessary 


provisions  therefor.  The  appellant  associa- 
tion in  the  case  at  bar  is  shown  to  be  capital- 
ized at  $7,000,000,  has  a  large  number  of 
stockholders,  and  necessarily  lends  a  great 
deal  of  money.  Several  people  are  neces- 
sarily engaged  in  the  conduct  of  its  business. 
To  such  an  Institution  it  would,  no  doubt,  be 
quite  an  advantage,  from  an  economical 
standpoint,  to  own  the  building  In  which  its 
business  was  carried  on.  But  It  is  argued 
that  to  purchase  the  necessary  ground  and 
erect  thereon  a  building  of  the  character 
which  appellant  would  be  required  to  erect 
in  the  business  center  of  a  city  like  Louis- 
ville would  require  an  outlay  of  a  consider- 
able sum  of  money.  This  is  true,  but  as  the 
expanding  business  of  the  association  in- 
creases, the  expenses  of  operating  must  nec- 
essarily increase,  and  in  the  end  the  expend- 
iture of  this  sum  of  money  would  prove  an 
economical  move  on  the  part  of  the  associa- 
tion. If,  In  the  opinion  of  the  directory.  It 
would  not  be  so,  they  certainly  would  not  be 
warranted  in  making  the  outlay. 

The  third  question  is,  has  the  association 
the  right  to  erect,  remodel,  or  own  a  build- 
ing of  more,  than  sufficient  capacity  to  ac- 
commodate its  own  business  and  to  rent  out 
the  excess?  There  is  nothing  in  the  Constitu- 
tion, charter  of  the  association,  or  statutes 
placing  any  limitation  upon  the  character  of 
a  building  which  a  corporation  may  erect  as 
a  home  in  which  to  conduct  its  business.  A 
corporation  conducting  a  business  of  the 
character  of  that  in  which  appellant  ta. en- 
gaged naturally  expects  its  business  to 
grow  and  expand  from  time  to  time,  and,  in 
building  a  home,  it  would  be  exercising  but 
a  short-sighted  Judgment  if  it  did  not  make 
provision  for  the  future  by  building  a  home 
large  enough  to  take  care  of  Its  expanding 
business,  and  hence,  even  if  It  should  build  a 
bouse  larger  and  roomier  than  its  present 
needs  or  interests  require,  it  would  be  acting 
clearly  within  the  exercise  of  Its  corporate 
right  and  power.  The  limitation  which  the 
statute  imposes  is  that  it  shall  not  own  more 
real  estate  than  is  necessary  for  the  proper 
conduct  of  its  business,  but  it  does  not  at- 
tempt to  place  any  restriction  or  limitation 
upon  the  right  of  the  corporation  or  associa- 
tion as  to  the  character  of  building  it  shall 
erect  on  said  real  estate;  and,  while  the 
Constitution  and  the  statutes  provide  that  no 
corporation  shall  engage  in  any  business  oth- 
er than  that  expressly  authorized  by  its 
charter,  we  are  of  opinion  that,  in  renting 
out  the  unoccupied  and  unused  portions  of 
the  building  so  erected,  the  association  conid 
not  be  said  to  be  engaged  in  any  other  busi- 
ness than  that  authorized  by  Its  charter. 
The  renting  of  the  unused  portions  of  the 
building  is  a  mere  incident  in  the  conduct  of 
its  real  bnslnpss.  We  would  not  say  that  a 
building  association  might  embark  in  the 
business  of  building  bouses  and  renting  or 
leasing  them,  bu,t  there  is  quite  a  difference 
in  building  or  renting  a  house  in  which  to 


Digitized  by 


Google 


Ky.) 


BURDEN  V.  ILLINOIS  CENT.  E.  C!0. 


807 


conduct  Its  own  business  and  leasing  the  un- 
nsed  portions  thereof  for  the  time  being,  or 
until  such  time  as  they  may  be  needed  by 
the  association,  and  In  building  houses  for 
the  purpose  of  renting  or  leasing  them.  The 
one  might  properly  be  said  to  be  the  proper 
exercise  of  a  i)ower  incident  to  the  conduct 
of  its  legitimate  business,  whereas  the  other 
would  be  a  clear  violation  of  that  provision 
of  the  statute  which  denies  to  any  corpora- 
tion the  right  to  conduct  any  business  other 
than  that  authorized  by  its  charter.  To  hold 
otherwise  would  be  to  charge  most  of  the 
banking  Institutions,  trust  companies,  and 
other  corporations,  such  as  title  guaranty 
companies,  etc.,  doing  business  In  the  state, 
and  especially  in  the  large  cities,  with  violat- 
ing the  law ;  for  it  is  well  known  that  there 
are  few  of  such  institutions  that  do  not,  at 
times,  rent  out  or  lease  the  nnneeded  portions 
of  the  building  occupied  by  them  as  homes. 
We  do  not  think  that  In  so  doing  they  are 
violating  any  provisions  of  the  law,  but  that 
the  renting  out  of  the  unused  and  unoccupied 
portions  of  their  buildings  is  but  an  Incident 
in  the  conduct  of  their  business. 

For  the  reasons  indicated,  the  judgment  of 
the  lower  court  is  affirmed. 


MEAD  et  al.  v.   MEAD. 

(Court  of  Appeals  of  Kentucky.    Oct.  16,  190&) 

Judgment— Res  Judicata. 

A  judgment  of  the  Court  of  Appeals,  a£Brm- 
Ing  a  judgment  In  partition  confirminf;  the  re- 
port of  commissioners  appointed  to  divide  the 
land,  precludes  a  subsequent  action  by  parties 
to  the  proceeding  to  enjoin  the  execution  of  a 
deed  to  another  party  for  his  share  and  the  is- 
suance of  a  writ  of  possession,  on  the  ground 
of  alleged  Inequality  in  the  division ;  such  judg- 
ment foreclosing  every  complaint  Involved  on  the 
appeal  or  which  should  have  been  Involved 
therein. 

Appeal  from  Circuit  Court,  Letcher  County. 

"Not  to  be  officially  reported." 

Action  by  J.  M.  Mead  and  others  against 
Albert  Mead.  From  a  Judgment  dismissing 
the  petition,  plaintiffs  appeal.    Affirmed. 

R.  O.  Brashears,  for  appellants.  Salyer  ft 
Baker,  for  appellee. 

BARKER,  J.  This  is  the  third  appeal  of 
this  case.  The  opinion  on  the  first  Is  to  be 
found  In  82  8.  W.  598,  26  Ky.  Law  Rep.  777; 
that  delivered  on  the  second.  In  101  S.  W. 
330,  31  Ky.  Law  Rep.  70.  The  first  appeal 
was  from  a  judgment  of  the  Letcher  circuit 
court  establishing  the  Interests  of  the  chil- 
dren of  Thomas  Mead,  deceased,  in  a  tract 
of  land  In  Letcher  county,  Ky.,  and  partition- 
ing the  land  among  those  whose  rights  were 
established  by  the  judgment.  This  judgment 
was  affirmed.  When  the  case  returned  to 
the  lower  court  the  parties  in  Interest  by 
agreement  selected  three  commissioners  to  di- 
vide the  land  according  to  the  judgment  of 
the  court  theretofore  rendered.  Exceptions 
were  filed  to  the  report  of  the  commissioners 


for  alleged  inequality  of  division.  The  court 
overruled  the  exceptions  and  confirmed  the 
report.  From  that  order  the  second  appeal 
was  prosecuted,  and  the  judgment  of  the 
trial  court  affirmed.  When  the  action  again 
returned  to  the  lower  court  the  appellee 
moved  the  court  to  cause  a  deed  to  be  made 
to  talm  of  bis  share  as  theretofore  establish- 
ed by  the  commissioner's  report  and  the  judg- 
ment confirming  it,  and  also  for  a  writ  of 
possession  against  appellants  to  be  put  iu 
possession  of  that  which  had  been  adjudged 
to  him.  Thereupon  these  appellants,  who 
were  the  appellants  on  the  former  appeals. 
Instituted  this  action  In  equity  in  the  Letcher 
circuit  court  for  an  injunction  to  prevent  the 
deed  being  made  and  the  writ  of  possession 
being  executed.  A  general  demurrer  was  in- 
terposed to  the  petition  and  sustained  by  the 
court,  and  thereupon,  the  plaintiffs  declining 
to  amend  their  petition,  it  was  dismissed; 
and  from  that  judgment  the  appellants  are 
here  complaining. 

Manifestly  the  court  was  correct  in  sus- 
taining the  demurrer.  The  appellants  are 
merely  seeking  here  to  revise  the  Judgment 
confirming  the  report  of  the  commissioners 
above  referred  to.  When  this  court  affirmed 
the  Judgment  of  the  trial  court,  that  fore- 
closed every  complaint  which  was  Involved 
on  the  appeal,  or  which  should  have  been  in- 
volved therein.  The  appellants,  being  dis- 
satisfied with  the  report  of  the  commission- 
er, should  have  shown  every  reason  or  cause 
which  existed  for  setting  it  aside  in  the 
lower  court,  and,  if  the  judgment  of  the  low- 
er court  was  erroneous,  for  its  reversal  by 
this  court  The  whole  complaint  of  the  re- 
port of  the  commissioners  Is  its  alleged  in- 
equality of  division.  That  question  was  de- 
cided adversely  to  appellants,  and  they  can- 
not now  be  heard  to  allege  any  reason  for  se£- 
tlng  aside  the  report  which  existed  when  the 
second  appeal  was  prosecuted.  The  appel- 
lants cannot  split  up  their  causes  of  com- 
plaint and  prosecute  them  one  by  one  In  this 
court.  Davis  v.  McCorkle,  14  Bush,  746; 
Hardwlcke  ▼.  Young,  110  Ky.  504,  62  & 
W.  10. 

Judgment  affirmed. 


BURDEN  V.  ILLINOIS  CENT.  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  14,  1908.) 

Negligence  —  Use  of  Pbemisbs  —  Obsttbuc- 

TiONS— Liability. 

An  individual  built  a  walk  from  the  grade 
of  the  main  line  of  a  railroad  to  bis  store,  40 
feet  away.  Two  feet  from  the  end  of  the  walk, 
and  about  6  inches  above  it,  the  railroad  com- 
pany maintained  a  sij^nal  wire  as  a  necessary 
appendage  of  the  railroad.  A  pedestrian,  who 
knew  of  the  existence  of  the  wire,  was  injured 
by  coming  in  contact  therewith.  Held,  that  the 
company  was  not  liable  for  the  injuries  sus- 
tained. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  {  42.] 
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Appeal  from  Circuit  Court,  Ohio  County. 

"To  be  officially  reported." 

Action  by  Harrison  Burden  against  the 
Illinois  Central  Railroad  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Heavrln  &  Woodward,  for  appellant.  H.  P. 
Taylor,  J.  M.  Dickinson,  and  Trabue,  Doolan 
&  Cox,  for  appellee. 

CLAY,  O.  Appellant,  Harrison  Burden,  In- 
stituted this  action  against  appellee,  Illinois 
Central  Railroad  Company,  to  recover  dam- 
ages for  personal  injuries.  At  the  conclusion 
of  plalntllTs  testimony  the  trial  court  gave 
a  peremptory  Instruction  In  favor  of  appellee. 
Of  this  ruling  of  the  court,  Harrison  Burden 
complains. 

It  appears  that  In  the  town  of  Horse 
Branch  one  Walker  Myrtle,  a  druggist,  had 
built  a  plank  walkway  from  the  grade  of  the 
Illinois  Central's  main  line  to  his  storehouse, 
a  distance  of  about  40  feet  This  walkway 
had  been  used  by  Myrtle's  customers  for  a 
great  many  years.  Two  feet  from  the  end  of 
the  walkway,  and  about  6  Inches  above  It,  the 
appellee  had  stretched  a  signal  wire,  which 
was  a  necessary  appendage  of  the  railroad  at 
that  place.  On  the  13th  day  of  December, 
1906,  appellant,  who  lived  on  the  opposite  side 
of  the  railroad's  right  of  way,  crossed  Its 
track  and  proceeded  to  the  drug  store  to  get 
medicine  for  a  sick  child.  As  he  returned 
with  the  medicine  bis  foot  caught  In  the  sig- 
nal wire,  causing  him  to  fall  and  thereby  In- 
jure his  hand.  Appellant  testified  that  he 
lived  near  Horse  Branch  about  26  years.  On 
the  occasion  In  question  he  had  a  sick  boy 
and  went  to  Myrtle's  drug  store  to  get  some 
medicine  for  him.  After  procuring  the  medi- 
cine he  started  back,  and  In  some  inanner 
got  tangled  up  in  the  wire  and  injured  bis 
hand.  The  wire  was  drawn  tight,  was  about 
6  Inches  above  the  platform,  some  2^  feet 
above  the  ground,  and  about  2  feet  from  the 
end  of  the  platform.  Large  numbers  of  peo- 
ple went  across  the  track  at  that  point  and 
traveled  the  platform  to  and  from  the  drug 
store. 

After  testifying  to  the  above  facts,  appel- 
lant testified  as  follows:  "Q.  How  long  has 
that  wire  been  placed  across  the  edge  of  the 
platform?  A.  Why,  I  think  It  has  been  there 
something  near  a  year ;  a  little  over  a  year. 
Q.  How  long  had  It  been  there  before  the 
injury  happened?  A.  I  don't  know  exactly 
how  long  It  had  been  there;  had  not  been 
there  a  great  while,  though.  Q.  Tou  knew 
that  It  was  there  before  the  Injury  happened? 
A.  Yes,  sir.  Q.  Yon  had  seen  it  time  and 
again?  A.  Yes,  sir.  Q.  You  had  seen  it  when 
you  went  into  the  store  to  get  the  medicine 
on  the  occasion  of  your  Injury?  A.  Yes,  sir. 
Q.  You  knew  it  was  there  on  the  occasion  of 
your  coming  out  of  the  store?  A.  Yes,  sir. 
Q.  You  knew  it  was  there  all  the  time?  A. 
Yes,  sir.   Q.  Whether  you  saw  it  or  not,  when 


you  stumped  your  toe  on  it  and  fell,  you 
knew  it  was  there?  A.  Yes,  sir.  By  the 
Court:  Mr.  Burden,  do  I  understand  you  tc 
say  that  you  bad  seen  this  wire  there  before 
this  day?  A.  Yes,  sir.  Q.  And  you  knew  it 
was  across  there?  A.  Yes,  sir;  I  knew  it 
was  across  there.  Q.  And  knew  who  put  it 
there?  A.  Yes,  sir."  Again,  on  cross-exami- 
nation, he  was  asked:  "Q.  You  Just  forgot 
about  the  wire  being  there  and  started  across 
— that  is  all  there  Is  to  it?  A.  I  didn't  see 
It  Q.  You  remembered  it  was  there,  but 
didn't  see  it?  A.  Yes,  sir;  I  knew  it  was 
there." 

There  are  authorities  holding  that,  while 
the  owner  of  private  property  Is  not  obliged 
to  make  it  safe  for  trespassers,  or  even  for 
mere  licensees,  yet.  If  the  circumstances  have 
been  such  as  to  amount  to  a  devotion  of  the 
property  temporarily  to  the  public  use,  care 
must  be  taken  not  to  make  it  unsafe  until 
proper  notice  of  the  change  has  been  given. 
Note  to  Lepnick  v.  Oaddis,  26  L.  R.  A.  686. 
So,  too,  it  is  said  to  be  a  sound  and  Just  con- 
clusion that  an  owner  or  occupier  of  land, 
who  has  given  to  the  public,  or  to  a  particular 
person  or  corporation,  a  license  to  come  upon 
or  to  cross  bis  premises,  or  to  establish  a 
private  way,  or  even  a  railway,  thereon, 
must,  before  exercising  his  power  to  revoke 
such  license,  anticipate  that  danger  may 
accrue  therefrom  to  those  who  have  been  ac- 
customed to  use  the  license,  and  is,  therefore, 
bound  to  notify  them  of  such  revocation,  and 
to  warn  them  of  any  fence,  obstruction,  or 
other  dangerous  means  to  which  he  may  have 
resorted  to  exclude  them  from  his  premises. 
So,  if  the  public  have  been  accustomed  to  * 
drive,  though  without  right,  across  the  land 
of  a  proprietor,  who.  In  order  to  stop  them 
from  doing  so,  stretched  across  the  traveled 
way,  without  any  warning  to  the  public,  a 
barb-wire  fence  which  is  invisible  after  dark, 
and,  not  knowing  the  existence  of  the  obstruc- 
tion, a  traveler  drives  upon  it  Injuring  his 
horse,  he  will  have  an  action  for  damages 
against  the  landowner.  Thompson  on  Negli- 
gence, vol.  1,  I  1016.  We  have  not  been  able 
to  find  any  authority  holding  that,  where  a 
landowner  puts  an  obstruction  on  a  right  of 
way  across  his  premises,  he  is  liable  in  dam- 
ages for  the  Injury  to  the  licensee  who  had 
actual  notice  of  the  obstruction. 

The  evidence  in  this  case  shows  that  the 
signal  wire,  the  obstruction  complained  of, 
had  been  across  the  platform  for  about  a 
year,  and  that  appellant  knew  It  was  there. 
He  not  only  knew  It  was  there,  but  saw  it  on 
the  occasion  that  he  went  Into  the  drug  store 
to  get  the  medicine.  He  was  not  therefore, 
entitled  to  notice  of  a  fact  which  he  well 
knew.  In  such  cases  there  is  no  liability 
for  Injuries  to  persons  who  have  actual 
knowledge  of  the  obstruction.  We  therefore 
conclude  that  the  trial  court  properly  in- 
structed the  Jury  to  find  for  api>ellee. 

Judgment  affirmed. 
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LOUISVILLE  &  N.  R.  CO.  v.  VEACH'S 

ADM'R. 

(Court  ot  Appeal!  of  Kentucky.    Oct.  16.  1908.) 

1.  Appeai.  and  Ebbob  —  Review  —  Vebdict  — 
oonclusiver'bss. 

A  verdict  will  not  be  disturbed,  as  flagrant- 
ly against  tbe  weight  of  evidence,  wbere  the 
testimony  of  several  witnesses  on  each  side  con- 
flicts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |{  898&-3937.] 

2.  Railboads— TBAiNft— Lookou^-Compant'b 
Dtjtt. 

A  lookout  for  persons  on  a  track  must  be 
kept  on  the  engine  when  it  leads  the  train ;  but 
where  a  train  is' backing,  with  the  engine  130 
to  150  f^t  from  the  front  end,  towards  a  narrow 
street  crossing,  where  the  view  of  persons  ap- 
proaching the  track  was  obstructed,  the  com- 
f)any  was  bound  to  have  some  one  on  the  cars 
n  such  position  that  he  could  give  warning  of 
their  approach. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {  988.] 

8.  Same— iNBTBuonoNB.  , 

An  instruction,  in  an  action  against  a  rail- 
way company  for  a  death  at  a  street  crossing 
cau-sed  by  a  backing  train,  that  the  company 
was  bound  to  warn  "all"  persons  approaching 
the  crossing  and  to  "give  all  reasonable  signals, 
while  not  reversible  error,  is  objectionable. 
4.  Tbial  —  iKSTBUcnow  Not  Suppobted  bt 

EJVIDENCE. 

In  an  action  against  a  railway  company 
for  killing  one  on   its   track,  it  was  error  to 

?ualify  the  company's  right  to  a  verdict,  if  de- 
endant  was  guilty  of  contributory  negligpnce, 
by  instructing  that  if  the  company's  employes 
saw  his  peril,  or  by  ordinary  care  coula  have 
seen  him,  in  time  to  have  averted  the  accident, 
and  negligently  failed  to  do  so,  plaintiff  could 
recover,  where  there  was  no  evidence  to  sustain 
such  qualification. 

Appeal  from  Circatt  Court,  Christian 
County. 

"To  be  officially  reported." 

Action  by  Thomas  Veach's  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company  for  negligent  death.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Fred  P.  Caldwell,  Joe  McCarroll,  Charles 
H.  Bush,  and  Benjamin  D.  Warfleld,  for  ap- 
pellant. Hanbery  &  Fowler  and  W.  P.  Win- 
free  &  Son,  for  appellee. 

CLAY,  C.  On  tbe  24th  day  of  September, 
1907,  Thomas  Veach  was  run  over  and  killed 
by  one  of  appellant's  trains  in  HopklnsvlUe, 
Ky.  This  action  was  Instituted  by  his  ad- 
ministrator to  recover  damages  on  account 
of  his  death.  The  trial  resulted  In  a  verdict 
for  appellee  In  the  sum  of  $5,000.  Appellant 
seeks  a  reversal  on  tbe  following  grounds: 
First,  the  verdict  is  flagrantly  against  tbe 
evidence;  second,  the  court  erred  in  giving 
and  refusing  instructions. 

The  deceased,  Thomas  Veach,  was  at  the 
time  of  his  death  a  truck  gardener.  His 
farm  was  situated  on  the  east  side  of  the 
city  of  Hopklnsville.  On  the  day  of  bis 
death  the  deceased  drove  his  market  wagon 
Into  the  city  for  the  purpose  of  selling  and 


delivering  vegetables  to  bis  customers  Hav- 
ing disposed  of  bis  stock,  be  started  toward 
home.  He  was  struck  by  api)ellant'B  train 
at  a  point  where  Its  tracks  cross  Eleventb 
street.  Appellant's  tracks  run  almost  due 
north  and  south  through  the  middle  or  center 
of  the  city  ot  Hopklnsville.  Eleventh  street 
runs  almost  due  east  and  west,  crossing  tbe 
main  track  and  switches  of  appellant  at  right 
angles.  The  space  Immediately  west  of  the 
railroad  tracks,  between  Tenth  and  Eleventh 
streets,  is  occupied  by  the  Trice  warehouse, 
and  the  space  Immediately  west  of  the  track, 
between  Eleventh  and  Twelfth  streets,  is  oc- 
cupied by  the  Ellis  cold  storage  and  the  El- 
lis Ice  plant ;  the  cold  storage  being  situated 
Immediately  south  of  Eleventh  street  and 
west  of  the  railroad  track.  The  Trice  ware- 
house is  a  one-story  and  two-story  brick 
structure,  the  latter  part  of  which  Is  next  to 
the  railroad  track.  On  the  east  side  of  this 
warehouse  there  is  a  platform,  covered  by  a 
shed,  which  extends  out  to  within  4^^  feet  of 
the  west  rail  of  appellant's  side  track,  and  to 
within  17  feet  of  the  west  rail  of  the  main 
track.  Tbe  warehouse  itself  extends  to  with- 
in 23  feet  of  appellant's  main  track,  and  to 
within  10  feet  of  its  side  track.  On  the  south 
side  of  Eleventh  street  and  on  the  west  side 
of  the  railroad  the  Ellis  cold  storage  extends 
to  within  10  or  12  feet  of  the  west  rail  of 
appellant's  side  track,  and  to  within  23  feet 
of  its  main  track.  Eleventh  street  Is  33  feet 
wide,  and  near  the  place  of  the  accident  Is 
crossed  by  one  of  appellant's  main  tracks 
and  two  of  its  side  tracks.  At  tbe  time  of 
the  accident,  which  ocqurred  at  11  o'clock  in 
tbe  morning,  appellant's  train  consisted  of 
five  cars  and  IJie  engine.  Tbe  cut  of  cars 
was  ptisbed  by  tbe  engine  from  the  north; 
tbe  engine  being  behind  all  tbe  cars. 

Will  Harris,  a  witness  for  the  plaintiff  be- 
low, testified  that  at  the  time  of  the  accident 
he  was  unloading  a  coal  car  for  tbe  Ellis  Ice 
Company.  This  car  was  standing  on  the 
west  or  Ellis  siding,  south  of  Eleventh  street 
crossing.  He  was  in  plain  view  of  the  train 
when  it  was  being  backed  south  and  as  It 
approached  Eleventh  street  crossing;  saw  it 
when  and  before  it  collided  with  decedent. 
There  was  no  one  on  or  about  the  cars,  which 
were  being  pushed  south.  After  the  collision 
he  saw  Mr.  Cotton  Grau  come  running  on  tbe 
ground  to  decedent  from  the  direction  ot  tbe 
engine;  saw  another  brakeman  come,  rim- 
ning  on  the  ground  from  the  engine  also. 
About  that  time  he  saw  Charlie  Jackson,  the 
other  brakeman,  running  up  to  the  place  of 
the  accident  and  pull  Veach  out.  At  the 
time  of  the  accident  the  train  was  "almost 
flying."  "They  were  just  coming  down  the 
road  Uckety  split."  There  were  no  signals 
given,  either  by  ringing  tbe  bell  or  blowing 
the  whistle. 

Clem  Wright,  another  witness  for  plaintiff 
below,  testified  that  be  saw  the  accident,  and 
saw  the  train  before  it  struck  deceased.    At 
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tlie  time  it  struck  deceased  It  was  moving 
something  like  20  to  25  miles  an  hour.  He 
was  In  plain  view  of  ttae  train,  and  saw  no 
one  on  top  or  side  of  the  cars  before  it 
struck  Veacb.  After  the  accident  he  saw  a 
brakeman  come  down  from  towards  the  en- 
gine. If  any  signals  were  given,  be  did  not 
bear  them. 

Jesse  Peacher,  another  witness  for  plain- 
tiff below,  testified  that  he  saw  decedent 
driving  towards  the  track  when  only  40  feet 
away,  and  be  was  driving  in  a  walk.  Wit- 
ness was  driving  behind  decedent,  and  as  the 
latter  got  on  the  crossing  some  one  hallooed, 
at  which  time  be  saw  the  car  strike  decedent. 
When  be  approached  the  crossing  be  beard 
no  signals;  viras  within  30  feet  of  decedent 
when  be  was  struck,  and  thought  the  train 
was  going  fast. 

Bob  Buckner,  another  witness  for  plalntUT 
below,  testified  that  at  the  time  of  the  acci- 
dent be  was  at  Tenth  street  crossing.  The 
train  was  going  pretty  fast,  and  be  did  not 
liear  any  signals.    The  bell  was  not  ringing. 

W.  H.  Jenkins,  another  witness  for  plain- 
tiff below,  testified  that  at  the  time  of  the 
accident  be  was  standing  on  the  platform 
near  the  passenger  depot.  The  train  of  cars 
was  being  pushed  south  with  the  engine  in 
the  rear  at  a  rapid  rate  of  speed  for  a  yard 
engine.  The  rate  was  15  miles  an  hour 
when  It  passed  him,  between  Ninth  and  Tenth 
Atreet  and  Immediately  before  it  struck  dece- 
dent. He  bad  a  clear  view  of  the  train,  and 
there  was  no  one  in  sight  on  the  train. 

There  was  also  proof  to  the  effect  that  the 
decedent  was  born  on  August  29,  1843,  and 
had  a  life  expectancy "of  12.43  years;  that  he 
was  an  Industrious,  bard-worklng  man,  and 
made  from  $500  to  $700  per  year. 

For  the  defendant  below  the  testimony  was 
as  follows: 

S.  M.  Fleming,  the  yard  engineer,  testified 
that  he  was  on  the  engine  which  was  back- 
ing the  cars  that  struck  the  decedent.  His 
purpose  was  to  place  the  cars  about  four 
lengths  further  back  Into  the  switch  south 
of  Eleventh  street.  When  be  saw  Veacb 
driving  on  the  track  the  engine  was  running 
4  to  6  miles  an  hour.  The  leading  car  was 
about  a  car  length  and  a  half  from  the  cross- 
ing when  be  first  saw  Veacb.  Was  keeping 
n  lookout,  and  when  he  saw  Veacb  he  was 
about  20  feet  from  the  track  and  his  horses 
were  trotting.  He  immediately  reversed  the 
i'nglne  and  put  on  the  air  brakes ;  did  all 
that  he  could  to  stop  the  train.  Two  men  of 
the  crew,  Grau  and  Jackson,  were  on  the 
leading  car — Grau  on  top  of  the  car  and 
Jackson  on  the  side  ladder  of  the  car — and 
they  commenced  hallooing  back  to  him ;  but 
he  bad  already  seen  Veacb  and  was  doing 
everything  In  his  power  to  stop  the  train. 
The  bell  was  ringing  automatically.  The  bell 
was  started  ringing  when  the  engine  was 
first  put  In  motion,  and  when  witness  came 
back  to  the  engine  after  the  accident  It  was 
Btlll  ringing.    He  bad  stopped  the  train  at 


Ninth  street  which  Is  only  400  feet  from 
Eleventh  street,  and  had  only  about  130  feet 
further  to  go.  Veacb  was  lying  under  the 
first  truck  of  the  second  car. 

John  E.  MUlen  testified  that  be  was  yard- 
master  of  Hopklnsville  at  the  time  of  the 
accident;  that  be  was  riding  on  the  middle 
car  of  the  cut  which  struck  Veach;  that 
Jackson  was  on  the  bead  car,  and  Grau  was 
on  top  of  the  same  car  at  the  end,  with  bis 
feet  hanging  down ;  were  going  4  miles  an 
hour,  and  the  bell  on  the  engine  was  ringing 
automatically;  saw  Veach  through  the  cor- 
ner of  the  porch  as  bis  horses  came  from  be- 
hind tbe  warehouse.  Veach  was  then  about 
a  car  length  and  a  half  away.  He  (Millen) 
dropped  off,  as  he  was  riding  on  the  side  of 
the  car.  He  and  Jackson  signaled  the  en- 
gineer. When  he  first  saw  Veach,  the  tet- 
ter's horses  were  trotting  faster  than  the 
train  which  struck  him. 

Claude  Grau  testified  that  he  was  a  mem- 
ber of  the  crew  handling  the  cut  of  cars.  At 
the  time  of  the  accident  he  was  sitting  on  the 
run^ing  board  on  top  of  the  first  car  and  at 
the  front  end  of  It  The  train  was  going  at 
tbe  rate  of  4  miles  an  hour.  When  he  saw 
Veach  come  In  sight  on  Eleventh  street  cross- 
ing, he  was  only  35  or  40  feet  from  him.  He 
hallooed  at  him  and  tried  to  stop  him.  Jack- 
son also  jumped  off  and  ran  across,  and  gave 
the  signal  to  stop  the  train,  and  tried  to  stop 
Veach.  The  latter  was  going  at  a  pretty  good 
gait.  The  bell  on  the  engine  was  ringing 
automatically. 

Charles  W.  Wllklns  testified  that  he  was 
the  fireman  on  tbe  engine  In  question.  The 
bell  was  ringing  on  tbe  engine.  Did  not  sec 
Veacb,  but  saw  the  horses.  As  soon  as  he 
saw  tbe  horses,  the  engine  went  Into  emer- 
gency and  was  reversed  as  quickly  ps  pos- 
sible. Tbe  engine  extended  but  on  tbe  sides 
further  than  the  car,  so  that  the  engineer 
and  fireman  could  look  down  the  track  on 
each  side  and  see  "plumb  outside  of  the  cars 
and  down  tbe  track." 

Charles  Jackson  testified  that  he  was  a 
switchman  and  was  riding  on  the  side  of  the 
leading  car.  When  he  was  within  15  or 
20  feet  of  Eleventh  street  be  saw  Veach.  He 
hallooed  at  Veach.  who  jerked  his  horses 
when  he  was  right  In  the  middle  of  the  track. 
He  jumped  off.  as  he  thought  be  might  l>eat 
the  train  to  the  crossing.  Grau  also  hallooed 
at  Veach,  as  Grau  was  sitting  on  tbe  bead 
end  with  his  feet  lianging  over.  He  (witness) 
signaled  tbe  engineer  as  be  jumped  off;  was 
within  about  a  car  length  of  Veach  when  he 
first  saw  Irim,  and  Veacb  was  within  about 
20  feet  of  the  track.  The  l>ell  on  the  engine 
was  ringing  automatically.  Veach  was  driv- 
ing at  a  pretty  good  trot.  He  was  found 
lying  under  the  first  truck  of  the  second  car. 

Tbe  only  real  points  at  issue  in  tbe  case 
are  the  rate  of  speed,  the  question  whether 
or  not  there  was  any  one  on  appellant's  cars 
to  give  warning  of  its  approach  to  Eleventh 
street   crossing,    and   the   further   Question 
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whether  or  not  any  signals  were  being  given. 
At  least  two  witnesses  for  plaintiff  testified 
that  tbe  rate  of  s^peed  was  from  15  to  20 
miles  per  hour,  that  there  was  no  one  upon 
any  of  the  cars,  and  that  no  signals  of  any 
kind  were  given.  On  the  contrary,  the  em- 
ployes of  appellant — three  or  four  In  number 
— all  testified  that  the  rate  of  speed  was  from 
four  to  six  miles  an  hour,  that  the  automatic 
bell  was  ringing,  and  that  there  were  from 
two  to  three  men  In  position  on  the  cars  to 
give  warning,  and  who  actually  did  give 
warning,  to  deceased.  Where  there  are  two 
or  three  witnesses  on  each  side  whose  testi- 
mony is  diametrically  opposed,  we  are  unable 
to  say  that  the  verdict  of  tbe  Jury,  who 
were  present  and  heard  all  the  witnesses, 
is  flagrantly  against  the  weight  of  the  evi- 
dence. 

The  court  instructed  the  Jury  as  follows: 

"No.  1.  The  court  instructs  the  Jury  that  It 
was  the  duty  of  defendant  and  Its  employes. 
In  charge  of  the  engine  and  train  of  cars 
that  struck  and  killed  Thomas  Veach,  to 
handle  same  in  a  reasonably  safe  and  pru- 
dent manner  In  and  through  the  city  of 
Hopkinsvllle,  and  that  it  was  the  duty  of 
defendant  to  place  some  one  on  the  moving 
cars  In  such  position  that  he  could  give  warn- 
ing of  its  approach,  and  to  give  all  reason- 
able signals  of  tbe  approach  of  such  cars  at 
the  public  crossings  in  said  city,  by  the  ring- 
ing of  the  engine  bell  or  by  the  whistle,  to 
warn  all  persons  approaching  said  crossings; 
and  if  the  Jury  should  believe  from  the  evi- 
dence that  the  defendant  and  employ^.  In 
backing  said  train  of  cars,  failed  to  place 
some  one  on  said  moving  cars  in  such  posi- 
tion as  to  give  reasonable  warning  of  the 
approach  of  said  train,  and  to  keep  a  lookout 
and  to  give  warning  of  its  approach,  or 
failed  to  discharge  the  duty  imposed  by  the 
reasonably  safe  and  prudent  handling  of  said 
train,  and  by  the  ringing  of  the  bell  or  sound- 
ing of  the  whistle  to  warn  persons  approach- 
ing Eleventh  street  crossing  in  the  city  of 
Hopkinsvllle,  and  by  reason  of  such  failure 
plaintiff  was  struck  and  killed  by  defendant's 
train,  then  the  law  Is  for  the  plaintiff,  and 
the  Jury  should  so  find,  not  exceeding  the 
amount  claimed  in  the  petition  of  $25,000. 

"No.  2.  The  court  instructs  the  Jury  that, 
if  they  shall  find  for  the  plaintiff,  tbe  meas- 
ure of  recovery  is  limited  to  such  fair  and 
reasonable  sum  of  money  as  will  fairly  and 
reasonably  compensate  bis  estate  for  the 
loss  of  his  power  to  earn  money,  with  due 
regard  to  his  age  and  expectancy  of  life,  as 
shown  by  the  evidence. 

"No.  3.  The  court  Instructs  the  Jury  that 
it  was  tbe  duty  of  tbe  deceased,  Thomas 
Veach,  at  the  time  and  place  of  his  Injury 
and  death,  to  use  all  ordinary  care  and  to 
take  all  reasonable  precautions  for  his  own 
satety,  and  to  prevent  Injury  to  his  own 
person,  before  crossing  or  attempting  to  cross 
defendant's  tracks  and  after  entering  upon 
same;   and  If  the  Jury  believe  from  the  evi- 


dence that  he  negligently  or  without  ordinury 
care  failed  to  ascertahi  whether  said  train 
was  approaching  said  Eleventh  street  cross- 
ing, or  entered  upon  said  tracks  without 
exercising  ordinary  care  for  his  own  safety, 
or  if  they  believe  from  the  evidence  that  after 
he  had  entered  upon  said  tracks  he  failed  to 
exercise  ordinary  care  to  get  out  of  danger, 
after  discovering  said  train  (if  he  did  dis- 
cover it),  and  that,  but  for  such  failure  on 
his  part  to  use  ordinary  care  for  his  own 
safety,  his  Injury  and  death  would  not  have 
occurred,  the  law  Is  for  the  defendant,  and 
they  must  find  for  the  defendant,  unless 
they  shall  further  believe  from  the  evidence 
that  the  defendant's  agents  and  employes 
saw  his  peril,  or  by  the  use  of  ordinary  care 
could  liave  seen  his  peril.  In  time  to  avert  his 
injury,  and  negligently  failed  to  do  so,  in 
which  case  they  may  find  for  the  plaintiff,  as 
Instructed  In  instruction  No.  1. 

"No.  4.  The  court  further  Instructs  the  jury 
that  ordinary  care,  as  used  in  these  instruc- 
tions, means  such  care  as  ordinarily  prudent 
I>ersons  would  exercise  under  circumstances 
similar  to  those  proven  in  this  case.  Negli- 
gence Is  the  failure  to  exercise  ordinary  care. 

"No.  6.  Nine  of  the  Jurors  may  return  a 
verdict  in  this  case ;  but,  if  all  do  not  agree, 
those  agreeing  must  all  sign  the  verdict." 

Instruction  1  is  vigorously  attacked  upon 
the  ground  that  It  places  too  great  a  responsi- 
bility upon  the  railroad  company.  Counsel 
contend  that  the  duty  of  placing  some  one  on 
tbe  cars  to  control  their  movements  applies 
to  those  cases  where  the  cars  can  be  con- 
trolled only  by  those  who  are  on  them ;  that 
In  this  case  the  cars  were  controlled  abso- 
lutely by  the  engine;  that  the  proof  shows 
that  the  engineer  saw  the  decedent  Just  as 
soon  as  those  who  It  Is  claimed  were  on  the 
cars  saw  him;  furthermore,  that  there  was 
no  evidence  that  the  crossing  in  question 
was.  so  dangerous  as  to  require  any  extra  pre- 
caution on  the  part  of  the  railroad  company. 
It  must  be  admitted  that  the  ordinary  place 
in  which  the  lookout  must  be  kept  is  in  tbe 
engine.  That  applies,  liowever,  to  cases 
where  the  engine  is  leading  tbe  train,  and 
those  in  the  engine  are  naturally  placed  in 
a  proper  position  to  keep  a  lookout  But 
where  the  engine  is  In  tbe  rear  of  tbe  train, 
and  from  130  to  150  feet  away  from  the 
front  end  of  the  train,  it  cannot  be  said  that 
the  engine  is  the  proper  place  in  which  to 
keep  a  lookout.  While  those  keeping  a  look- 
out on  the  cars  might  not  be  able  to  control 
the  movements  of  the  cars,  they  would  at 
least  be  in  a  position  to  give  warning  to  per- 
sons approaching  the  track,  and  to  signal 
to  the  engineer  to  stop  the  train  when  neces- 
sary. If  the  duty  of  having  additional  per- 
sons on  tbe  cars  to  keep  a  lookout  should 
devolve  only  in  those  cases  where  the  cross- 
ing is  shown  to  be  exceptionally  dangerous, 
as  claimed  by  counsel  for  appellant,  tlien  we 
are  of  the  opinion  that  tbe  facts  of  this  case 
bring  it  within  that  rule.    The  narrowness 
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of  {be  street,  the  number  of  tracks  that  cross 
It  at  tbat  point,  the  location  of  the  bnlldlngs, 
which  obstruct  the  view  of  those  approach- 
ing the  track,  make  it  a  dangerous  place.  We 
do  not  think,  therefore,  that  the  court  erred 
In  Instructing  the  Jury  that  It  was  the  duty 
of  the  defendant  to  place  some  one  on  the 
cars  in  such  position  that  he  could  give  warn- 
ing of  their  approach. 

It  is  further  contended  that  Instruction 
No.  1  is  erroneous  in  that  it  requires  appel- 
lant to  have  on  the  cars  some  person  in  a 
position  to  warn  "all"  who  approach  said 
crossing,  and  also  In  using  the  language,  "to 
gire  all  reasonable  signals."  While  we  would 
not  reverse  on  this  account,  it  Is  nevertheless 
true  that  the  instruction  Is  subject  to  criti- 
cism because  of  the  expression  complained 
of.  Upon  the  next  trial  the  court  will  elimi- 
nate the  word  "all." 

Counsel  for  appellant  further  contend  that 
the  court  erred  in  qualifying  instruction  No. 
3  by  the  following  language:  "  •  •  •  Un- 
less they  shall  further  believe  from  the  evi- 
dence that  the  defendant's  agents  and  em- 
ployes saw  his  peril,  or  by  the  use  of  ordinary 
care  could  have  seen  his  peril,  in  time  to 
avert  his  injnry,  and  negligently  tailed  to  do 
so,  In  which  case  they  may  find  for  the  plain- 
tiff, as  instructed  in  Instruction  No.  1."  We 
have  carefully  examined  the  testimony  in 
this  case,  and  are  of  the  opinion  that  there 
was  no  testimony  to  the  effect  that  Veach's 
peril  could  have  been  discovered  sooner  than 
it  was,  or  that  the  accident  could  have  been 
averted  by  any  action  on  the  part  of  the 
train  operators.  Until  Veach  emerged  from 
behind  the  bnlldlngs,  no  one  on  the  train 
could  have  seen  him.  AH  the  testimony 
shows  that  he  was  seen  as  soon  as  he  emerged 
and  that  every  effort  was  then  made  that 
could  be  made  to  stop  the  train.  There  was 
no  evidence  upon  which  to  base  the  qualifica- 
tion complained  of  in  instruction  No.  3,  and 
we  are  therefore  of  the  opinion  that  the  lan- 
guage employed  was  misleading  and  neces- 
sarily prejudicial.  Louisville  &  Nashville  R. 
R.  Co.  V.  Joshlln,  110  S.  W.  382,  33  Ky.  Law 
Rep.  S13.  On  Qie  next  trial  the  language 
complained  of  should  be  omitted  from  the  in- 
litruction. 

For  the  reasons  given,  the  judgment  is  re- 
versed, and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


BOOARD  et  al.  v.  PLANTERS'  BANK  & 
TRUST  CO. 

(Court  of  Appeals  of  Kentucky.    Oct.  14,  190a) 

1.  Tbdsts— Liabilities  on  Bohds— Breach— 
Failubk  to  Pat  Over  Fund  to  Successor. 

A  trustee,  who  fails  to  -pay  over  to  his 
successor  as  trustee  all  of  the  trust  fund  re- 
ceived from  his  predecessor,  is  liable  on  his  bond 
for  the  deficit  to  his  successor. 

2.  Same  — Action    on    Bond  — Burden    of 
Proof. 

While  a  trustee  is  not  an  insurer  of  the 
safety  of  the  trust  fund,  he  must  use  at  least 


reasonable  diligence  to  preserve  It:  and,  if  any 
part  of  it  Is  lost,  in  an  action  on  his  bond  there- 
for he  must  show  affirmatively  that  the  ioes 
was  despite  reasonable  diligence  on  his  part  to 
prevent  it 

3.  Sake— Misapplication  or  Fund  by  Trus- 
tee—Payment  TO  Beneficiary  of  Life  Es- 
tate. 

Where  the  trustee  of  a  fund,  the  net  inter- 
est on  which  belonged  to  a  life  tenant  and  the 
principal  to  remaindermen,  paid  part  of  the 
principal  to  the  life  tenant,  in  addition  to  the 
Interest,  the  trustee  was  personally  liable  for 
the  part  of  the  principal  so  paid. 

4.  Appeal  and  Ebbos—Revikw— Parties  En- 
titled TO  Allege  Error — SErnNo  Aside 
Judgment. 

In  an  action  on  the  bond  oi  a  trustee  for 
a  part  of  the  trust  fund  wrongfully  paid  out  by 
him,  he  could  not  complain  of  the  setting  aside 
of  a  Judgment  against  the  administrators  of  one 
of  the  suieties  on  the  bond,  who  had  died  pen- 
dente lite,  because  the  claim  sued  on  had  not 
been  presented  to  the  administrators  for  pay- 
ment, verified  as  the  statute  directs ;  but,  if  er- 
roneous, plaintiff,  who  was  entitled  to  the  judg- 
ment, alone  could  complain  of  it. 

Appeal  from  Circuit  Court,  Trigg  County. 

"Not  to  be  officially  reported." 

Action  by  the  Planters'  Bank  &  Trust  Com- 
pany against  Z.  T.  Bogard  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Max  Hanberry  and  Denny  P.  Smith,  tor  ap- 
pellants.   John  D.  .Shaw,  for  appellee. 

BARKER,  J.  On  and  prior  to  the  20th 
day  of  February,  1886,  there  was  pending  in 
the  Trigg  circuit  court  an  action  of  L.  Bry- 
ant's administrator  against  Virginia  K.  Blake- 
ley  and  others.  Among  other  matters  set  out 
in  the  iietitlon,  a  construction  of  L.  Bryant's 
will  was  asked.  The  court,  in  construing  the 
will,  held  tbat  by  the  third  clause  thereof 
Virginia  K.  Blakeley,  a  devisee,  only  took  a 
life  estate  in  that  which  was  devised  to  her, 
and  that  a  trust  fund  was  created,  in  the  net 
proceeds  of  which  she  was  the  beneficiary  for 
life.  No  one  offering  to  qualify  as  trustee, 
the  chancellor  ordered  the  fund  Into  the 
hands  of  John  D.  Shaw,  the  then  master  com- 
missioner of  the  Trigg  circuit  court,  with  di- 
rections to  lend  It  out  and  pay  the  net  Income 
to  the  beneficiary.  On  February  20,  1896, 
the  appellant,  M.  M.  Hanberry,  was  appointed 
master  commissioner,  succeeding  John  D. 
Shaw.  Hanberry  wa^  succeeded  by  John  W. 
Kelley,  and  on  the  14th  of  September,  1906, 
the  appellee,  Planters'  Bank  &  Trust  Com- 
pany, was  appointed  trustee  and  directed  to 
take  charge  of  the  fund  upon  the  same  trust 
as  theretofore.  Immediately  after  J.  W. 
Kelley  qualified  as  trustee  as  aforesaid,  he 
made  a  settlement  with  his  predecessor,  the 
latter  turning  over  to  him  in  money  and  se- 
curities the  sum  of  $7,716.18,  and  thereupon 
he  instituted  this  action  against  Hanberry 
on  his  bond  as  trustee.  In  his  petition  he 
alleged  that  John  D.  Shaw,  Hanberry's  pred- 
ecessor, as  trustee,  paid  over  to  tlie  latter 
the  sum  of  $8,201.15  as  the  principal  of  the 
trust  fund  in  his  hands;  that  Hanberry  re- 
ceived this  sum  from  Shaw,  and  undertook 
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10  keep  It  and  lend  it  out  during  the  time  ot 
bis  truBteeBhip — a  period  of  nearly  two  years ; 
that  when  he  resigned  as  trustee  he  only  ac- 
counted for  $7,716.18  of  the  principal  of  the 
trust  fund,  and  thereby  became  indebted  to 
bis  successor  in  the  sum  of  $484.97 — the  dif- 
ference between  the  amount  of  the  principal 
of  the  trust  fund  paid  over  to  Hanberry  by 
Shaw  and  that  paid  over  to  Kelley  by  Han- 
berry. The  answer,  as  amended,  placed  in 
issue  all  of  the  allegations  of  the  petition. 
After  Kelley  resigned  as  trustee,  the  action 
was  continued  in  the  name  of  his  successor, 
and  was  tried  in  the  lower  court  while  the 
Planters'  Bank  &  Trust  Company  was  trus- 
tee. The  trial  of  the  action  resulted  in  a  ver- 
dict and  judgment  In  favor  of  appellee  against 
appellants,  Hanberiy  and  bis  sureties,  for  the 
amount  of  $484.97,  that  being  the  sum  claim- 
ed In  the  petition. 

The  issue  before  us  is  comparatively  a  sim- 
ple one,  although  counsel  for  appellant,  by 
confusing  the  real  issue  with  facts  which 
have  no  place  in  the  record,  have  somewhat 
obscured  It.  It  will  greatly  simplify  the 
question  for  adjudication  to  announce  two  ob- 
vious propositions,  the  first  of  which  is  that 
this  is  an  action  to  recover  a  part  of  the 
principal  of  the  trust  fund,  and  has  nothing 
to  do  with  the  interest  which  accrued  and 
was  collected  by  the  trustee  during  his  term. 
The  beneficiary  of  the  trust  is  entitled  to  all 
of  the  interest  during  her  life,  and  after  her 
death  the  principal  of  the  fund  goes  to  oth- 
ers. It  Is  therefore  immaterial  whether  the 
trustee  loaned  the  principal  for  as  high  a 
rate  of  interest  as  he  might  have  done  or 
not.  That  question  would  be  between  him 
and  the  life  tenant,  and  not  between  him  and 
the  remaindermen,  for  whose  ultimate  bene- 
fit this  action  is  prosecuted.  The  simple 
question  here  is:  Did  Hanberry  turn  over 
to  his  successor,  as  trustee,  all  of  the  trust 
fund  which  he  received  from  John  D.  Shaw? 
If  not,  then  be  is  liable  upon  bis  bond  for 
the  deficit.  The  second  proposition  Is  that 
the  burden  Is  upon  the  trustee  to  show  that 
any  loss  or  diminution  of  the  principal  of  the 
trust  fund  was  not  occasioned  by  his  negli- 
gence or  fault.  He  is  not,  of  course,  an  In- 
surer of  the  safety  of  the  fund;  but  he  must 
use  at  least  reasonable  diligence  to  preserve 
It,  and,  if  any  part  of  it  is  lost,  he  must  show 
affirmatively  that  the  loss  was  despite  rea- 
sonable diligence  on  bis  part  to  prevent  It. 

In  the  case  before  us  the  evidence  shows 
that  Hanberry  received  from  bis  predecessor, 
Bbaw,  $8,201.15,  and  that  be  paid  over  to 
his  successor  only  $7,716.18.  We  speak  now 
of  the  principal  of  the  fund  only ;  the  ques- 
tion of  interest  being  entirely  eliminated. 
This  showed  a  diminution  of  the  trust  fund 
of  $484.97,  of  which  he  gave  no  legal  account. 
The  trial  Judge  bad  the  correct  idea  of  the 
issue  Involved  in  the  action,  and  his  Instruc- 
tions to  the  Jury  embody  the  correct  rule  for 
their  guidance.  The  instructions  are  as  fol- 
lows: 


"No.  1.  The  court  Instructs  the  Jury  that  If 
they  shall  believe  from  the  evidence  in  this 
case  that  John  D.  Shaw,  as  master  commis- 
sioner of  the  Trigg  circuit  court,  turned  over 
to  M.  M.  Hanberry,  his  successor  in  o'ffleo, 
in  money,  notes,  and  securities,  the  sum  of 
$8,201.15,  and  that  said  sum  was  the  prin- 
cipal of  the  trust  fund  belonging  to  Mrs.  V 
K.  Blakeley,  and  shall  further  believe  from 
the  evidence  that  M.  M.  Hanberry  failed  to 
turn  over  that  sum  In  principal  to  John  W. 
Kelley,  his  successor,  they  will  find  for  the 
plaintiCF  and  against  the  defendants  the  sum 
said  Hanberry  failed  to  turn  over  to  said 
Kelley  of  the  principal  of  said  trust  fund, 
not  exceeding  $484.97,  with  interest  at  6 
per  cent,  from  February  15,  1^8. 

"No.  2.  The  court  further  says  to  the  Jury 
that  If  they  shall  believe  from  the  evidence 
that  the  money,  notes,  and  securities  turn- 
ed over  by  John  D.  Shaw  to  M.  M.  Han- 
berry, as  given  In  the  report  of  settlement  fil- 
ed herein,  dated  20th  day  of  February,  1896, 
in  addition  to  the  principal,  embraced  tbe 
accrued  Interest  on  the  securities,  and  shall 
further  believe  from  the  evidence  that  M.  M. 
Hanberry  turned  over  to  John  W.  Kelley  in 
money,  notes,  and  securities  $7,716.18,  and 
that  said  sum  of  $7,716.18  was  all  of  the 
principal  of  said  fund  that  was  turned  over 
to  him  by  John  D.  Shaw  in  money,  notes, 
and  securities,  then  tbe  law  is  for  the  de- 
fendants, and  the  Jury  will  so  find." 

The  verdict  of  the  Jury  in  favor  of  the 
plaintiff  for  the  amount  claimed  in  the  peti- 
tion Is  fully  sustained  by  tbe  evidence.  We 
do  not  think  that  any  part  of  the  trust  fond 
was  lost  or  misapplied  by  the  trustee  with 
a  corrupt  intent  His  own  evidence  shows 
that  he  allowed  the  life  tenant,  who  was  en- 
titled only  to  the  net  interest  of  the  trust 
fund,  to  persuade  him  to  pay  over  to  her 
from  time  to  time  largely  more  than  he  aft- 
erwards realized  from  tbe  fund  In  bis  hands, 
in  other  words,  when  he  had  no  interest  to 
pay  over  to  her,  he  advanced  her  sums. of 
money  out  of  the  idle  principal,  and  In  this 
way  by  loose  business  methods  he  lost  the 
sum  which  is  sued  for  herein.  This  is  clear- 
ly shown  by  the  following  excerpt  from  bis 
testimony,  which  we  have  taken  from  tbe 
bill  of  exceptions : 

"Q.  Mr.  Hanberry,  I  will  get  you  to  state 
whether  or  not,  during  the  time  you  were 
handling  this  fund  for  Mrs.  Blakeley,  you 
paid  her  all  she  was  entitled  to,  or  more  than 
she  was  entitled  to?  A.  I  paid  her  more 
than  she  was  entitled  to.  Q.  Explain  tbt^t 
to  the  Jury.  A.  In  other  words,  I  paid  her 
more  than  the  net  earnings  of  the  fund  dur- 
ing the  time  it  was  In  my  hands.  Under  the 
order  of  the  court  I  was  directed  to  pay  to 
her  the  net  earnings  of  this  fund  during  tbe 
time  it  was  in  my  hands.  I  find  on  June  15, 
1896,  several  months  after  this  fund  came  Into 
my  hands,  I  gave  her  a  chedc  for  $250.  I 
then  find  that  on  April  30,  1897,  I  gave  her 
check  for  $.300.  I  find  on  January  13.  1808. 
I  gave  her  a  check  for  $125.    Q.  Now,  when 
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yon  say  you  OTerpald  her,  wliat  do  you  mean 
by  that?  A.  I  mean,  gentlemen,  that  this 
money  was  to  be  loaned  out  on  real  estate 
security  at  6  per  cent  Interest,  which  I  did 
as  fast  as  I  could,  and,  after  paying  the  tax- 
es out  of  this  Interest  for  two  years,  and  pay- 
ing myself  $75  a  year,  making  $150  for  two 
years,  that  I  paid  Mrs.  Blakeley  consider- 
ably In  excess  of  what  I  should  have  paid 
her  Q.  You  mean  she  did  not  have  that 
much  money  In  your  hands  coming  from  that 
fund?    A.  That  Is  what  I  mean  exactly." 

The  trustee  had  no  right  to  take  the  money 
from  the  principal  of  the  trust  fund,  which 
belonged  to  the  remaindermen,  and  pay  It 
over  to  the  beneficiary  of  the  life  estate 
therein.  Having  done  so.  It  was  at  his  own 
peril,  and  if  be  cannot  recover  it  from  her 
he  must  bear  the  loss. 

The  setting  aside  of  the  Judgment  against 
the  administrators  of  one  of  the  sureties  on 
the  bond,  who  had  died  pendente  lite,  be- 
cause the  claim  herein  sued  on  had  not  been 
presented  to  them  for  payment,  verified  as 
the  statute  directs,  did  not  Injure  the  prin- 
cipal, Hanberry.  If  this  was  an  error  at  all 
(and  that  we  do  not  now  decide),  the  piain- 
tlfC  alone  can  complain  that  a  Judgment  to 
which  he  is  entitled  has  been  wrongfully  set 
aside. 

Judgment  affirmed. 


SMITH  V.  LOUISVILLE  &  N.  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  16,  1908.) 

Negligence  —  Contbibutobt    Negligence  — 

Pleading — Reply— Necessity. 

Where  no  reply  was  filed  to  defendant's 
plea  of  contributory  neeligence,  a  verdict  for 
defendant  was  properly  directed ;  defendant  be- 
ing entitled  to  judgment  on  the  pleadings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  i  198.] 

Appeal  from  Circuit  Court,  Whitley  (boun- 
ty. 

"Not  to  be  ofilclally  reported." 

Action  by  Henry  Smith  against  the  Louis- 
ville and  Nashville  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeala 
AflBrmed. 

R.  S.  Rose  and  J.  K.  Watklns,  for  appel- 
lant. Chas.  H.  Moorman,  Benjamin  D.  War- 
field,  H.  H.  Tye,  and  J.  W.  Alcorn,  for  ap- 
pellee. 

CARROLL,  J.  In  this  action,  brought  by 
appellant  to  recover  damages  for  personal 
injuries  sustained  by  him  In  being  struck  by 
one  of  the  appellee's  trains  in  the  nighttime 
at  a  point  where  a  county  road  crossed  the 
railroad  track,  the  Jury  was  -  directed,  upon 


tier,  to  return  a  verdict  in  favor  of  the  de- 
the  conclusion  of  the  evidence  for  the  plain- 
feudaut  Of  this  ruling  the  appellant  com- 
plains. 

He  averred  In  bis  petition  a^  amended  that 
the  negligence  of  the  appellee  company  con- 
sisted in  failing  to  have  a  light  on  its  en- 
gine or  to  give  any  warning  of  its  approach 
to  the  crossing  by  sounding  the  whistle  or 
ringing  the  bell.  In  its  answer,  after  travers- 
ing the  averments  of  the  petition,  the  de- 
fendant company  affirmatively  set  up  that 
the  injuries  sustained  by  the  plaintiff  were 
due  to  bis  contributory  negligence.  To  the 
plea  of  contributory  negligence  no  reply  was 
filed.  The  evidence  of  the  plaintiff,  who  was 
the  only  witness  who  knew  anything  about 
how  the  accident  happened,  is  so  vague  and 
unsatisfactory  that  it  is  doubtful  if  it  au- 
thorized a  submission  of  the  case  to  the  Jury. 
In  fact,  our  opinion  is  that  it  showed  the  ap- 
pellant to  be  guilty  of  such  contributory  neg- 
ligence as  to  Justify  the  court  In  the  Instrac- 
tion  given. 

But  it  is  not  necessary  to  consider  the  evi- 
dence, because  the  failure  to  deny  the  plea 
of  contributory  negligence  authorized  the 
court  to  take  the  action  it  did.  This  question 
is  conclusively  settled  in  a  number  of  cases, 
but  especially  may  we  call  attention  to  L.  & 
N.  R.  Co.  V.  Paynter's  Adm'r,  82  8.  W.  412, 
26  Ky.  Law  Rep.  761.  The  pleadings  in  that 
case  are  Identical  with  those  In  this.  There 
the  petition  stated  a  cause  of  action,  and  in 
addition  negatived  by  anticipation  the  plea 
of  contributory  negligence  by  alleging  the 
exercise  of  ordinary  care  by  the  decedent  at 
and  before  the  time  he  was  killed.  The 
answer  placed  in  issue  all  the  material  alle- 
gations of  the  petition,  and  in  addition  plead- 
ed contributory  negligence.  To  this  no  reply 
was  filed.  Subsequently  an  amended  petition 
was  filed,  reiterating  all  of  the  statements  of 
the  original,  with  additional  allegations  of 
negligence.  This  was  controverted  of  record. 
At  the  conclusion  of  the  evidence  for  the 
plaintiff  the  court  instructed  the  Jury  to  find 
a  verdict  for  the  defendant.  This  court,  aft- 
er stating  that  the  conclusion  reached  as  to 
the  pleadings  rendered  it  unnecessary  that 
the  evidence  be  examined,  held  that  under 
the  pleadings,  regardless  of  the  evidence,  the 
defendant  was  entitled  to  the  peremptory  in- 
struction upon  the  ground  that  the  plea  of 
contributory  neglect  stood  admitted.  The 
necessity  for  a  traverse  of  this  plea,  and  the 
several  cases  declaring  the  practice,  are  fully 
stated  in  the  opinion,  and  it  is  not  necessary 
to  repeat  them  here. 

It  follows  that  the  Judgment  of  the  lower 
court  must  be  affirmed,  and  it  is  so  ordered. 
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CHATFIELD  v.  IOWA  &  A.  LAND  CO. 
(Supreme  Court  of  Arkansas.     Sept.  21,  1908.) 
Apfeai.  akd  Ebbob—Tbanscbift— Omissions 

^— AUENDMENT 

Under  Supreme  Court  rule  25  (56  S.  W.  \), 
providing  that  defects  or  omissions  in  the  tran- 
script may  be  cured  by  amendment,  when  coun- 
sel on  both  sides  consent  and  certify  that  the 
amendment  is  in  accordance  with  the  record,  U 
must  appear  that  the  amended  matter  was  in 
the  record  and  that  the  omission  was  merely  in 
the  transcript 

Appeal  from  Cross  Chancery  C^urt;  Ed- 
ward D.  Robertson,  Chancellor. 

Action  between  A.  H.  Chatfleld,  as  trustee, 
etc.,  and  the  Iowa  &  Arkansas  Land  Com- 
pany. Judgment  for  the  latter,  and  the  for- 
mer appeals.  On  stipulation  for  amendment 
of  record.    Stipulation  returned. 

R.  W.  Balch  and  T.  B.  Hai«,  for  appellant 
Jno.  B.  Jones  and  O.  N.  ElUough,  for  appel- 
lee. 

PER  CURIAM.  This  is  a  stipulation  pur- 
porting to  be  an  amendment  of  the  record 
under  rule  25  (56  S.  W.  v).  The  stipulation 
does  not  show  affirmatively  that  all  the  mat- 
ters omitted  from  the  tjanscrlpt  were  in  fact 
In  the  record.  Before  a  transcript  can  be 
cured  by  amendment  under  this  rule.  It  must 
affirmatively  appear  that  the  omitted  mat- 
ter, or  amended  matter,  was  in  the  record 
In  the  lower  court  as  thus  agreed  upon,  and 
that  the  omission  Is  merely  from  the  tran- 
script, and  not  from  the  record.  To  hold  oth- 
erwise would  be  to  permit  parties  to  make  up 
a  case  which  was  not  the  case  tried  In  the 
lower  court,  which  Is  never  tolerable.  This 
rule  Is  Intended,  and  It  plainly  shows  Its  In- 
tention in  Its  language,  to  enable  parties  to 
amend  transcripts  of  the  record  so  as  to 
make  them  to  speak  the  truth,  in  order  to 
save  them  the  trouble,  delay,  and  expense  of 
havliiK  transcripts  returned  to  the  clerks  of 
the  trial  courts  and  the  omitted  or  erroneous 
matter  there  corrected.  It  may  be  that  the 
matters  sought  to  be  corrected  by  this  stipu- 
lation are  within  the  rule ;  but  the  stipula- 
tion falls  to  make  that  clear,  and  for  that 
reason  the  record  Is  not  now  amended. 

The  stipulation  Is  returned  to  the  parties 
with  the  privilege  of  renewing  It  when  In 
conformity  to  rule  25. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  t.  SIMPSON. 
(Supreme  Onrt  of  Arkansas.     Sept.  21,  1908.) 

1.  Cabbiebs— Carbiaoe  op  Passewqebs— Ves- 
TiBULED  Coaches — Duty  of  Cabbieb. 

While  a  railroad  company  is  not  bound  to 
provide  vestibuled  coaches  on  its  passenger 
trains,  yet  where  it  does  so  passengers  may  pre- 
sume that  they  are  safe  for  the  purpose  intend- 
ed, and  for  negligence  in  these  particulars,  re- 
sulting in  injuries  to  passengers,  the  company 
is  liable. 

2.  Save. 

Where  plaintiff,  a  passenger  on  a  vestibuled 
rear  coach  of  defendant  railroad's  train,  was  not 
led  by  defendant  to  believe  that  the  rear  plat- 


form could  be  used  to  ride  on  for  observation  or 
other  purposes,  but  stood  thereon,  and  fell 
through  an  open  vestibule  door,  and  was  injured, 
defendant  was  not  liable. 

Appeal  from  Circuit  CJourt,  Yell  County; 
Hugh  Basham,  Judge. 

Action  by  A.  J.  Simpson  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed,  and  remanded  for  new 
trial. 

Charlie  Simpson,  a  boy  16  years  and  11 
months  of  age,  was  riding  on  the  platform 
of  the  back  coach  of  appellant's  passenger 
train  from  Hot  Springs,  Ark.,  to  Little  Rock. 
He  fell  from  the  platform  and  was  severely 
injured.  The  coach  was  provided  with  a 
vestibule,  but  the  door  and  vestibule  plat- 
form or  floor,  on  the  side  next  to  the  sta- 
tion platform  at  Hot  Springs,  were  left  open, 
so  that  passengers  might  enter.  This  door 
and  vestibule  floor  on  one  side  continued 
open  until  the  accident  occurred.  The  door 
and  floor  on  the  other  side  were  closed. 
When  the  train  had  gone  about  16  miles, 
Simpson,  while  standing  on  the  platform,  ac- 
cording to  his  testimony,  fell  down  through 
the  opening  to  the  ground.  Simpson  was  a 
passenger.  He  and  some  other  passengers 
were  using  the  platform.  Instead  of  going 
Into  the  coach.  There  was  plenty  of  room 
In  the  coach  for  passengers.  Appellee,  the 
father  of  youn^  Simpson,  sued  the  appellant 
for  damages  because  of  the  Injury,  alleging 
that  appellant  negligently  left  open  and  un- 
closed the  gate  and  door  leading  to  and 
from  said  vestibule  to  the  platform  at  depots 
through  which  passengers  enter  and  depart  at 
stations,  and  knowingly  permitted  the  same 
to  remain  open  until  after  the  said  C^iarlie 
Simpson  was  Injured.  Appellant  denied  negli- 
gence. The  evidence  on  behalf  of  appellee, 
so  far  as  it  is  necessary  to  state  It,  showed 
substantially  the  above  facts  on  the  question 
of  appellant's  negligence. 

Among  other  requests  for  Instructions,  the 
appellant  asked  the  following:  "(1)  You  are 
Instructed  that  under  the  pleadlnjgs  and  the 
evidence  In  this  case  the  plaintiff  is  not  en- 
titled to  recover,  and  your  verdict  will  be  for 
the  defendant."  "(10)  You  are  Instructed 
that  it  was  not  negligence  In  the  defendant 
to  leave  the  vestibule  door  open  at  the  rear 
end  of  the  rear  coach  of  Its  train."  Thest- 
the  court  refused,  but  gave,  among  others, 
the  following:  "(8)  Where  a  railroad  com- 
pany provides  Its  cars  with  vestibule  doors, 
it  Is  not  only  answerable  for  the  negligent 
acts  of  Its  servants  in  opening  and  permitting 
them  to  remain  open,  but  It  is  also  responsi- 
ble for  Its  failure  to  exercise  a  high  degree 
of  care,  to  the  end  that  such  doors  shall  be 
closed  and  the  vestibule  rendered  reasonably 
safe."  The  verdict  and  judgment  were  for 
$700. 

Buzbee  &  Hicks  and  Geo.  B.  Pugh,  for  ap- 
pellant. Bullock  &  Davis  and  J.  T.  Bullock, 
for  appellee. 
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WOOD,  J.  (after  stating  the  facts  as 
above).  As  is  said  in  Wagoner  v.  Wabash  R. 
Co.,  118  Mo.  App.  239,  94  S.  W.  293,  "the 
purpose  of  the  Tcetlbuled  cars  is  to  add  to 
the  comfort,  convenience,  and  safety  of  pas- 
sengers, more  particularly  -while  passing 
from  one  car  to  another."  While  railway 
companies  are  not  bound  to  provide  vestlbul< 
ed  coaches  on  their  passenger  trains,  yet 
where  they  have  done  so  passengers  will 
have  the  right  to  assume  that  they  are  con- 
venient and  safe  for  the  purpose  intended 
and  that  they  will  be  prudently  managed. 
Any  negligence  upon  the  part  of  railway 
companies  In  these  particulars,  resulting  In 
in]ui7  to  their  passengers,  will  render  them 
liable  in  damages.  2  Hutch.  Carr.  927.  The 
uncontroverted  proof  in  this  case  shows 
that  appellant  was  guiltless  of  any  negli- 
gence In  the  management  of  Its  vestibule  a])- 
pliances  that  resulted  In  Injury  to  young 
Simpson.  The  vestibule  In  question,  being  at 
the  rear  end  of  the  rear  coach,  cotild  not  be 
used  for  crossing  from  one  car  to  another. 
There  was,  therefore,  no  duty  upon  the  part 
of  the  appellant  to  have  the  rear  end  of  the 
last  coach  In  the  train  vestlbuled,  In  order 
that  pa.ssenger8  might  pass  from  car  to  car 
in  safety.  Appellant  had  not  led  young 
Simpson  to  believe  that  a  vestlbuled  plat- 
form could  be  used  to  ride  on  for  observation, 
conversation,  or  other  purposes.  See  Cran- 
dall  V.  Minneapolis,  St.  Paul,  etc.,  Ry.  Co., 
06  Minn.  4.34,  105  N.  W.  185,  2  L.  R.  A.  (N. 
S.)  645,  113  Am.  St.  Rep.  653.  Appellant  was 
under  no  duty  to  provide  a  vestibule  for  such 
purposes,  and  was  therefore  not  liable  for 
its  failure  to  do  so. 

Having  found  that  there  was  no  action- 
able negligence  on  the  part  of  appellant,  un- 
der the  undisputed  evidence.  It  follows  that 
the  court  erred  in  its  refusal  to  grant  the 
prayers  of  appellant,  supra;  also  in  giving 
the  instruction  No.  8  set  forth  In  the  state- 
ment. This  conclusion  renders  it  unneces- 
sary to  pass  upon  the  question  of  contributo- 
ry negligence. 

The  Judgment  is  therefore  reversed,  and 
the  cause  Is  remanded  for  new  trial. 


ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  v.  HAM- 
BRIGHT. 
(Supreme  Court  of  Arkansas.    Sept.  21,  1908.) 
Judgment— AssiGNUENTS  — Filings  in  the 

SUPKEMK  COUBT. 

KIrby's  Dig.  |  4457,  providing  on  the  Bale  of 
a  judgment  or  any  part  thereof,  written  transfer 
shall  be  entered  on  the  records  of  the  court 
where  the  judgment  is  recorded,  etc..  refers  to 
the  filing  of  the  asaigiiment  of  a  judgment  in 
the  court  wherein  the  judgment  is  rendered,  and 
not  in  the  Supreme  Court,  to  which  the  case  has 
been  appealed. 

Appeal  from  Circuit  Court,  Miller  County; 
Jacob  M.  Carter,  Judge. 

Action  by  W.  O.  Hambright  against  the 
St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.     Judgment  for  plaiutiff,  and 


defendant  appeals.  His  attorneys  offer  an 
assignment  of  one-half  of  such  judgment  for 
filing  in  the  Supreme  Court.  The  clerk  di- 
rected to  return  it  to  the  attorneys. 

T.  M.  MehafCy  and  J.  B.  WilllamB,  for  ap- 
pellant   L.  A.  Byrne,  for  appellee. 

PER  CURIAM.  Hambright  recovered 
Judgment  in  the  Miller  circuit  court  against 
the  St  Louis,  Iron  Mountain  &  Southern 
Railway  Company  in  the  sum  of  $6,(X)0,  and 
said  cause  has  been  appealed  to  this  court, 
and  is  now  pending.  Hambright  executed  an 
assignment  of  one-half  of  said  Judgment  and 
one-half  of  his  interest  in  the  cause  of  ac- 
tion to  bis  attorneys,  and  duly  acknowledged 
the  same;  said  assignment  being  made  In 
conformity  to  the  act  of  April  4,  1899  (Acta 
1899,  p.  154 ;  section  4457,  KIrby's  Dig.).  The 
attorneys  offer  said  assignment  for  filing  In 
this  court  This  act  evidently  refers  to  the 
filing  of , assignments  of  judgments  or  causes 
of  action  In  the  court  wherein  the  judg- 
ments are  rendered  or  the  cause  pending, 
and  not  in  this  court.  Provision  is  made  for 
a  transfer  to  be  entered  on  the  record  of  the 
court  where  the  judgment  is  recorded,  or  on 
the  docket  where  a  suit  is  pending.  If  it 
has  not  proceeded  to  judgment  That  record 
may  properly  be  Included  In  the  transcript 
to  this  court,  and  in  that  way  notice  Is  given 
in  this  court  as  well  as  in  the  lower  court, 
and  the  object  of  the  statute  fully  attained. 

Questions  of  fact  may  well  arise  in  regard 
to  these  assignments;  and  the  trial  courts, 
and  not  appellate  courts,  are  the  proper 
place  to  determine  them.  There  is  nothing 
in  the  language  or  purpose  of  the  act  that 
would  Indicate  that  it  was  intended  that 
these  assignments  be  filed  In  the  Supreme 
Court.  The  assignment  will  not  be  filed  in 
this  court  and  the  clerk  is  directed  to  return 
it  to  the  attorneys  who  presented  it 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  v.  STELLi 

(Supreme  Court  of  Arkansas.     Sept.  21,  1908.) 

1.  CABRIEBS— INJUBIRS   TO    PASSXNOEBak-NBO- 
LIGENCE— PBESUMPTIONS. 

Where  a  i>assen^er  fell  and  was  injured 
while  entering  a  tram  by  the  moving  of  the 
train,  the  presumption  is  that  the  injury  was 
due  to  the  negligence  of  the  carrier,  provided 
the  passenger  was  not  guilty  of  contributory 
negligence. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  9,  Carriers,  §|  1283,  1^.] 

2.  Tbiai/— Instbuctions— RarnaAi,   to    Give 
Inbtbijctions  Covebed  by  Those  Given. 

Where,  in  an  action  for  injury  to  a  pas- 
senger while  boarding  a  train,  the  main  charge 
correctly  stated  the  relative  duty  of  carrier  and 
passenger,  the  refusal  of  a  charge  on  contribu- 
tory negligence  was  not  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S§  Gol-6o9.] 

3.  Depositions- Admission  in  Evidence  — 
Discretion  or  Coitbt. 

Ir  is  within  the  discretion  of  the  trial  court 
to    permit    the    reading   of   a    deposition,    as 
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against  the  objection  that  some  of  the  interroga- 
tories are  leading. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  16,  Depositions,  g  66.] 

4.   DaMAOBS— PEB80NAL     IW JUKIE8  —  MeDIOAI. 

SebviceSi 

Where,  in  an  action  for  personal  injuries, 
plaintiff  testified  what  services  a  physician  ren- 
dered on  acconnt  of  the  injury,  that  the  phy- 
sician had  not  presented  his  bill,  and  that  he 
did  not  know  what  he  would  charge,  it  was 
proper  to  permit  the  jury  to  determine,  from 
their  common  knowledge  and  experience,  what 
the  services  would  cost  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  i  510.] 

Xppeal  from  Circuit  Court,  Chicot  County ; 
H.  W.  Wells,  Judge. 

Action  by  McSawyer  Stell  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    AfDrmed. 

McSawyer  Stell  brought  suit  for  personal 
Injuries  against  appellant  railroad  company. 
Appellee's  statement  of  bow  the  injury  oc- 
curred is  as  follows:  He  was  at  Collins,  a 
station  on  appellant's  road,  where  he  bad 
been  doing  some  dental  work.  Qe  carried 
his  two  grips  over  to  the  depot,  and  set  them 
down  close  to  where  he  thought  the  train 
would  stop.  While  waiting  for  the  train  to 
arrive,  he  stood  there  talking  to  some  ac- 
quaintances. When  the  train  arrived,  he 
waited  for  the  passengers  to  get  off  before 
he  started  to  get  on  the  train.  Just  as  he 
got  on  the  box,  put  there  for  the  use  of  pas- 
sengers in  getting  on  and  off  the  train,  and 
had  put  one  foot  on  the  first  step  of  the 
coach,  the  train  started  up,  and  pitched  him 
on  the  step  and  wrenched  his  back.  The 
train  did  not  stop  at  Collins  any  more.  He 
went  on  In  the  train  with  his  two  valises, 
which  were  heavy.  As  soon  as  he  got  In  the 
coach,  he  began  to  suffer  severe  pain.  When 
be  arrived  at  Dermott,  bis  home,  be  went  out 
on  the  platform  and  called  a  negro  to  carry  ' 
his  grips  to  his  house.  He  walked  to  his 
home,  laid  down  on  a  conch,  and  could  not 
speak  for  five  minutes.  He  bad  Dr.  Barlow 
telephoned  for.  He  was  In  bed  three  days 
and  nights,  suffering  constant  pain.  After 
be  got  up,  be  was  confined  to  his  house  for  a 
week  or  two.  He  suffered  time  and  again 
after  be  got  up,  and  still  suffers,  from  the 
effect  of  the  Injury.  He  suffers  now  at  times 
In  the  lumbar  regions  of  the  back.  He  was 
tolerably  strong  at  the  time  he  was  hurt, 
and  bad  never  suffered  any  pain.  He  has 
not  been  strong  since  he  received  the  Injury. 
Dr.  Barlow  treated  him  for  three  weeks  aft- 
er be  was  hurt,  visiting  bim  at  bis  home 
three  or  four  times.  After  that  be  went  to 
the  doctor's  office  for  treatment.  The  doc- 
tor has  not  yet  rendered  bim  a  bill  for  bis 
services,  and  he  does  not  know  bow  much  be 
will  charge  him.  He  expects  a  bill  to  be  ren- 
dered. On  cross-examination,  be  stated  that 
he  is  not  a  very  good  Jumper,  but  had  Jump- 
ed a  little  bit  at  Holley  the  day  before  the 
trial;    that  he  does  not  know  how  long  the 


train  stopped,  but  that  he  got  on  It  Just  as 
soon  as  the  people  got  out  Dr.  E.  El  Bar- 
low testified  that  he  treated  appellee  for  the 
Injury  complained  of;  that  he  was  suffering 
from  severe  pain  In  the  lumbar  muscles  of 
the  back,  and  was  unable  to  walk,  stand, 
or  move  himself  without  increasing  pain. 
Thomas  Smith  testified  that  as  appellee  step- 
ped off  the  footstool  that  was  on  the  ground, 
the  train  started  up,  that  there  were  a  couple 
of  grips  in  his  hand,  and  that  "the  train  jerk- 
ed bim  right  smart."  Appellant  adduced  tes- 
timony tending  to  show  that  the  train  re- 
mained at  the  station  a  sufficient  length  of 
time  for  all  passengers  to  get  on  and  off  the 
train  with  perfect  safety;  that  after  the  con- 
ductor had  given  orders  for  the  train  to  pull 
out,  after  announcing  "ail  aboard,"  appellee, 
who  bad  two  suit  cases  In  his  hands,  boarded 
the  train  Just  as  It  was  pulling  out;  that  the 
train  stopped  at  Collins  on  the  day  appellee 
was  hurt  one  minute;  that  the  accident  oc- 
curred on  the  lltb  day  of  May,  1907;  and 
that  on  the  14tb  day  of  November,  1907,  the 
appellee  was  in  a  Jumping  match  with  several 
persons,  and  outjumped  all  of  them.  There 
was  a  jury  trial  and  a  verdict  for  appellee  In 
the  sum  of  $1,000.  The  case  Is  here  on  ap- 
peal. 

T.  M.  Mehaffy  and  J.  B.  Williams,  for  ap- 
pellant   R.  A.  Buckner,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
The  principal  contention  of  appellant  Is  that 
the  trial  court  erred  In  Instructing  the  jury 
that  If  It  should  find  from  the  evidence  that 
appellee  fell  while  entering  appellant's  train, 
by  reason  of  the  running  or  moving  of  said 
train,  and  was  injured  thereby,  then  the  pre- 
sumption Is  that  the  appellee  received  said 
Injury  on  account  of  the  negligence  of  appel- 
lant, provided  appellee  was  pot  guilty  of  con- 
tributory negligence  himself.  There  was  no 
error  In  this.  A  like  instruction  was  approv- 
ed by  this  court  In  the  case  of  Choctaw,  Ok- 
lahoma &  Gulf  Rd.  Co.  V.  Hlckey,  81  Ark. 
679,  09  S.  W.  839.  That  was  a  case  where 
the  Injury  was  caused  by  a  sudden  Jerk  of 
the  train,  which  threw  the  passenger  from 
the  steps  of  the  coach  while  he  was  attempt- 
ing to  board  the  train.  In  the  case  of  Kan- 
sas City  Sou..  Ry.  Co.  ▼.  Davis,  83  Ark.  217, 
103  S.  W.  603,  the  court  said:  "The  princi- 
pal attadt  Is  made  on  the  first  instruction, 
which  Is  copied  In  the  statement  of  facts. 
Appellant  argues  that  this  Instruction  is  only 
proper  when  the  negligence  of  the  company 
Is  a  failure  to  obey  the  lookout  statute.  Sec- 
tion 6607,  Kirby's  Dig.  But  counsel  are  In 
error  in  this,  for  It  has  been  held  that  under 
section  6773  of  Kirby's  Digest,  placing  re- 
sponsibility upon  railroads  where  Injury  Is 
done  to  persons  or  property  by  the  running 
of  trains,  a  prima  facie  case  of  negligence 
Is  made  out  against  the  company  operating 
the  train,  by  the  proof  of  the  Injury.  This 
was  a  case  where  the  passenger  was  injured 
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while  getting  off  the  train.  Bnt  there  Is  no 
difference  in  the  principle  as  applied  to  pas- 
sengers embarking  or  debarking  from  a  train. 
The  reason  of  the  rule  is  that  the  railroad 
company  has  sole  control  of  the  movement  of 
its  trains,  and  in  that  respect  the  passenger 
can  do  nothing  to  Insure  ills  personal  safety." 

Appellant  also  complains  that  the  court  did 
not  give  the  Instructions  on  contributory  neg- 
ligence asked  by  it,  but  the  instructions  given 
by  the  court  fully  covered  that  phase  of  the 
case.  The  relative  duty  to  each  other  of 
common  carriers  and  of  passengers  about  to 
embark  on  railroad  trains  was  correctly  given 
to  the  jury  by  the  court,  in  accordance  with 
the  rule  announced  by  this  court  In  the  case 
of  Barringer  v.  St.  Louis,  Iron  Mountain  & 
Southern  Ry.  Co.,  73  Ark.  548,  85  &  W.  94, 
87  S.  W.  814. 

Appellant  assigns  as  error  the  reading  of 
the  deposition  of  Dr.  Barlow  to  the  Jury,  for 
the  reason  that  some  of  the  interrogatories 
propounded  to  him  were  leading  questions. 
This  was  a  matter  within  the  discretion  of 
the  trial  court,  and  besides  an  examination 
of  the  record  does  not  disclose  that  any  prej- 
udice resulted  to  appellant  therefrom. 

Appellant  also  objects  to  the  testimony  ot 
appellee  in  regard  to  his  expenses  for  doc- 
tor's bill,  t>ecanse  he  was  unable  to  testify 
what  amount  he  had  or  would  have  to  pay 
out  therefor.  Appellee  stated  that  his  physi- 
cian had  not  presented  his  bill,  and  that  he 
did  not  know  what  amount  he  would  charge. 
He  testified  what  services  the  physician  ren- 
dered; and,  in  the  absence  of  any  knowledge 
ou  bis  part  of  the  amount  that  would  be 
charged,  the  jurors  were  as  competent  as  be 
to  determine  from  their  common  knowledge 
and  experience  what  such  services  would 
cost  him. 

There  was  sufficient  testimony  to  submit 
the  issues  to  the  Jury,  and  its  finding  will  not 
be  disturbed. 

Judgment  affirmed. 


CAPITAL  FIRE  INS.  CO.  v.  SHEARWOOD 

etal. 
(Supreme  Court  of  Arkansas.     July  6,  1908.) 
INSUBANCE— Forfeiture— Waives. 

An  insurer,  having  no  knowledge  of  the 
violation  by  insured  of  the  policy  until  after 
the  loss,  does  not  waive  the  forfeiture  occasion- 
ed by  the  violation,  by  the  mere  failure  to  re- 
turn the  premium  before  suit  on  the  policy,  nor 
is  he  precluded  from  setting  up  the  forfeiture. 

Appeal  from  Circuit  Court,  Olay  County; 
Frank  Smith,  Judge. 

Action  by  J.  M.  Shearwood  and  another 
against  the  Capital  Fire  Insurance  Company. 

From  a  judgment  for  plaintiffs,  defendant 
appeals.    Reversed  and  cause  dismissed. 

This  is  a  suit  on  a  policy  of  fire  insurance. 
The  policy  was  for  $1,000  on  a  certain  bam 
and  its  contents.  The  premium  was  i>ard 
^ben  the  policy  was  Issued.    The  policy  con- 


tained this  provision:  "If  the  buildings  be  on 
land  which  now  is  or  shall  become  incumber- 
ed by  mortgage  or  otherwise,  or  shall  become 
any  other  or  less  than  a  perfect  legal  and. 
equitable  title  and  ownership,  free  from  all 
liens  whatever,  •  •  •  this  policy  shall 
be  absolutely  null  and  void."  The  defense 
was  that  the  plaintiff,  without  the  knowledge 
or  consent  of  the  defendant,  after  the  policy 
was  Issued  and  the  premium  was  paid,  mort- 
gaged the  property  insured  to  the  amount 
of  $800.  The  fire  occurred  March  10,  1906. 
Suit  was  begun  on  the  policy  July  26,  1006. 
The  appellee  concedes  that  there  was  a  for- 
feiture of  the  policy,  by  reason  of  an  Incum- 
brance of  the  property  Insured,  after  the  Is- 
suance of  the  policy  and  payment  of  the 
premium,  but  contends  that  appellant  waived 
the  forfeiture  by  retaining  the  premium  and 
not  offering  to  return  same  until  after  the 
suit  was  brought.  Appellant  in  its  answer 
tendered  the  premium  to  appellee,  and  set 
up  that  it  had  no  knowledge  of  the  forfeiture 
until  some  time  after  the  loss  occurred,  and 
contends  that  its  failure  to  return,  or  to  offer 
to  return,'  the  premium  paid  does  not  pre- 
clude Its  defense  of  forfeiture  on  account  of 
the  breach  of  the  conditions  of  the  policy 
alleged  and  conceded  by  appellee.  A  Judg- 
ment was  entered  against  appellant  in  the 
sum  of  $900,  from  which  this  appeal  was  duly 
prosecuted. 

C.  S.  Oollina,  for  appellant.  J.  L.  Taylor 
and  G.  B.  Oliver,  for  appellees. 

WOOD,  J.  (after  stating  the  facta  aa 
above).  Where  a  Are  Insurance  policy  is  is- 
sued, and  the  premium  is  imid,  and  after- 
wards the  assured  violates  the  provision  of 
the  policy  against  Incumbrances,  which  cre- 
ates a  forfeiture,  the  Insurer,  having  no- 
knowledge  of  the  forfeiture  until  after  the 
loss  occurs,  does  not  waive  same  by  merely 
falling  to  return  the  premium  before  suit 
is  brought  to  recover  the  amount  of  the  poli- 
cy ;  nor  Is  It  precluded  by  such  failure  from 
setting  up  the  forfeiture  in  defense  of  the 
suit  Kentucky  Vermillion  Mining  &  Concen- 
trating Co.  V.  Norwich  Union  Fire  Ins.  Soc., 
146  Fed.  695,  77  C.  O.  A.  121 ;  United  States 
Life  Ins.  Co.  v.  Smith,  92  Fed.  503,  34  C.  C. 
A.  506;  Ga.  Home  Ins.  Co.  v.  Rosenfield,  95 
Fed.  858,  37  C.  C.  A.  96;  16  Am.  &  TSag. 
Ency.  L.  P.  939  and  cases  cited.  See  Titus 
V.  Ins.  Co.,  81  N.  Y.  410;  Gibson  El.  Co.  v. 
Liverpool  L.  &  Q.  Ins.  Co.,  159  N.  Y.  418.  54 
N.  E.  23.  In  such  cases  the  insurer  has  done 
no  affirmative  act  recognizing  the  validity  of 
the  policy,  notwithstanding  the  forfeiture, 
and  has  done  nothing  to  deceive  or  to  in- 
crease the  burdens  of  the  assured.  There- 
fore the  doctrines  of  waiver  and  estoppel 
cannot  be  Invoked  against  the  appellant,  un- 
der the  conceded  facts  of  this  record.  Queen 
Ins.  Co.  V.  Young,  86  Ala.  424,  6  South.  116, 
11  Am.  St.  Rep.  51 ;  State  Mutual  Assurance 
Co.  V.  Long  Clothing  &  Shoe  Co.,  123  Ala. 
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667,  26  South.  655.    See,  also,  Sun  Mut.  Ins. 
Co.  V.  Dudley,  65  Ark.  240,  45  S.  W.  539. 

The  Judgment  for  the  error   Indicated  Is 
reversed,  and  the  cause  is  dismissed. 


BIGGER  T.  ACRER 
(Supreme  Court  of  Arkansas.     Sept.  21,  1908.) 

1.  LivEBT    Stable    Keepebs— Hobses  —  Cabe 
Requib):d. 

A  livery  stable  keeper  for  hire  is  only  re- 
quired to  use  ordinary  care  of  animals  com- 
mitted to  hia  charge,  and  is  liable  for, injuries  to 
them  only  when  occasioned  by  his  negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Lively  Stable  Keepers,  |  0.] 

2.  Neoliqence — "Obdinabt  Cabe." 

Ordinary  care  is  that  degree  of  care  which 
a  person  of  ordinary  prudence  would  take  of 
the  property  under  the  same  circumstances  if  it 
were  bis  own. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Difc- 
vol.  37,  Negligence,  S  6. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  502&-5042 ;   vol.  8,  pp.  7739-7740.] 

3.  LivEBT  Stable  Keepers— Injdmeb  to  An- 
imals—Neoligbnce. 

Plaintiff  brought  his  team  to  defendant's 
livery  stable  to  be  kept  for  hire,  and  tied  them 
in  tne  stalls  himself.  Defendant's  stableman 
watered  the  horses  during  the  afternoon,  and  re- 
turned them  to  the  stalls,  tj'mg  them  in  the 
same  manner  in  which  plaintiff  had  tied  them. 
Daring  the  night  one  of  the  horses  was  found 
loose  and  standing  in  another  stall,  when  be 
was  tied  with  the  same  rope  that  he  had  been 
previously  tied,  and  the  next  morning  it  was 
di.scovered  that  the  horse  had  been  kicked.  Held 
insufficient  to  establish  the  livery  stable  keep- 
er's negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Livery  Stable  Keepers,  {  6.] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty ;  Jno.  W.  Meeks,  Judge. 

Action  by  J.  R.  Acree  against  B.  F.  Bigger. 
Judgment  for  plalntltr,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Witt  &  Schoonover,  for  appellant.  Hender- 
son ft  Campbell,  for  appellee. 

HILL,  C.  J.  Acree  ran  a  hack  between 
Maynard  and  Pocahontas,  arriving  each  day 
at  Pocahontas  about  11  o'clock  In  the  fore- 
noon and  departing  at  about  1  o'clock  in  the 
afternoon.  He  had  two  teams,  and  alternated 
In  the  use  of  the  same,  leaving  one  in  the  liv- 
ery stable  of  Bigger  at  Pocahontas  while  he 
was  using  the  other.  Pittman  was  hostler 
for  Bigger,  and  was  in  charge  of  the  stable. 
When  Acree  came  In  each  day,  he  tied  the 
horses  In  the  stalls  himself,  or  PIttman  did 
so.  At  the  time  in  question  Acree  brought 
in  his  team  and  tied  them  in  their  stalls 
himself.  In  the  afternoon  of  that  day  Pitt- 
man  took  the  team  out  to  water  them,  and 
returned  them  to  the  stable,  and  tied  them 
in  the  same  manner  that  Acree  had  tied  them. 
In  the  night  Pittman  heard  a  noise,  and, 
going  In  the  stable,  fonnd  that  one  of  Acree's 
horses  was  loose  and  standing  in  another 
stall.    He  tied  it  in  that  stall  with  the  same 


rope  that  it  had  been  previously  tied  with  in 
the  other  stall.  He  did  not  at  that  time  dis- 
cover that  the  horse  was  injured;  but  the 
next  morning  he  discovered  that  It  had  been 
hurt,  apparently  kicked  on  the  leg,  and  he 
felt  sure  it  bad  been  kicked  by  Its  mate,  as 
it  was  the  only  other  horse  In  the  stable. 
He  and  Acree  treated  the  horse  for  several 
days,  when  It  died.  Acree  brought  suit 
against  Bigger  for  the  value  of  the  horse, 
alleging  ttiat  It  had  been  injured,  and  died 
as  a  result  thereof,  through  the  negligence  of 
Bigger  In  permitting  the  horse  to  run  loose 
in  the  stable  among  other  horses  confined 
therein,  as  a  result  of  which  It  had  been  kick- 
ed and  injured,  from  which  injuries  it  died. 
Bigger  dented  negligence,  and  the  case  was 
tried  upon  this  Issue,  resulting  in  a  verdict 
for  Acree,  and  Bigger  has  appealed. 

The  only  testimony  as  to  the  care  of  the 
animal  was  that  of  Pittman,  called  by  the 
plaintiff.  He  testified  that  he  tied  the  mare 
In  the  stall  with  the  same  rope  and  in  the 
same  manner  that  the  owner  had  tied  It 
earlier  In  the  same  day,  and  that  this  was  the 
usual  way  that  It  had  been  tied  theretofore; 
that  this  mare  had  been  in  the  habit  of  break- 
ing loose  at  night,  and  be  used  a  small  rope 
with  which  to  tie  her,  for  the  reason  that,  if 
a  larger  rope  had  been  used,  she  might  have 
broken  her  neck,  or  choked  herself  to  death ; 
that  he  had  not  tied  a  rope  or  chain  at  the 
rear  of  the  stall  to  prevent  her  from  backing 
out,  for  the  reason  that  he  did  not  think 
it  necessary,  nor  was  It  customary  in  the 
livery  business,  with  which  business  he  testi- 
fied he  was  familiar.  The  rope  with  which 
she  was  tied  was  either  half-inch  or  three- 
quarter  inch  rope,  and  was  sufficient  to  hold 
any  ordinary  animal. 

A  livery  stable  keeper  for  hire  is  required 
to  use  ordinary  care  of  the  animals  commit- 
ted to  his  charge.  And  he  Is  liable  for  In- 
juries to  horses  placed  in  his  charge  when, 
and  only  when,  such  injuries  are  occasioned 
by  negligence  on  bis  part  "The  ordinary 
care  required,  according  to  the  familiar  defi- 
nition, is  that  degree  of  care  which  a  person 
of  ordinary  prudence  would  take  of  the  prop- 
erty, under  the  same  circumstances.  If  it  were 
his  own."  19  Am.  ft  Eng.  Enc.  432.  See,  also, 
where  the  same  principles  were  announced, 
Swann  v.  Brown,  51  N.  C.  150,  72  Am.  Dec. 
568;  Weick  v.  Dougherty,  90  S.  W.  966,  28 
Ky.  Law  Rep.  930,  S  L.  R.  A.  (N.  S.)  348  and 
note ;  Adams  v.  Cost,  62  Md.  264,  50  Am.  Rep. 
211;  Hunter  v.  Rlcke  Bros.,  127  Iowa,  108, 
102  N.  W.  826 ;  25  Cyc.  1512.  In  the  case  of 
Lockridge  v.  Fesler,  37  S.  W.  65,  18  Ky.  Law 
Rep.  469,  the  Court  of  Appeals  of  Kentucky 
had  before  It  a  case  quite  similar  to  this  one. 
A  horse.  Intrusted  to  a  livery  stable  had  slip- 
ped his  halter  and  escaped,  and  was  killed. 
The  defense  was  that  the  horse  was  hitched 
in  the  usual  and  customary  manner  In  the 
stable;  that  the  owner  saw  the  manner  In 
which  the  horse  was  hitched  and  placed,  and 
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did  not  object  thereto;  and  that  the  horse 
was  properly  hitched,  but,  being  breachy  and 
restless,  slipped  Us  halter  and  escaped,  with- 
out any  carelessness  or  negligence  on  the 
part  of  the  defendant  or  his  employes.  It 
was  held  that  these  facts  constituted  a  de- 
fense. This  case  cannot  be  distinguished 
from  that  one,  and  the  principle  of  it  is  cor- 
rect and  In  consonance  with  all  the  authori- 
ties on  the  subject  Under  the  undisputed 
evidence  in  the  case,  the  horse  was  cared  for 
in  the  usual  and  customary  manner  of  caring 
for  horses  in  llTcry  stables ;  and  in  the  same 
manner  that  the  owner  cared  for  this  horse  in 
this  stable.  To  hold  the  livery  Iceeper  liable 
under  this  evidence  would  be  to  malce  him  an 
insurer  of  the  safety  of  animals  in  his  stable ; 
and  that  Is  not  the  law. 
Judgment  reversed,  and  cause  remanded. 

WOOD,  J.,  is  also  of  opinion  that  the  evi- 
dence is  insufficient  to  show  that  the  death  of 
the  animal  resulted  from  the  Injury  received. 


LITTLE  ROCK  BRICK  WORKS  ▼.  HOYT. 
(Supreme  Court  of  Arkansas.     Sept  21,  1908. 

1.  COUBTS— JUSTICIS    OF   TH«    PBACB— NaTUBE 

or  JuBisDicTioN — Pbocebdinos. 

Justices  of  the  peace  possess  only  a  special 
and  inferior  jurisdiction,  so  that  their  proceed- 
ings must  show  the  facts  bringing  a  case  within 
their  jurisdiction,  or  the  whole  proceeding  is 
void. 

[E3d.  Note.— For  cases  In  point,  see  Cent.  Dta, 
vol.  13,  Courts,  §8  135-136.1 

2.  Justices  or  the  Pbiaob— Souboe  of  Jubis- 
nicTiON. 

The  Jurisdiction  of  a  Justice  of  the  peace 
over  the  subject-matter  is  derived  from  the  Con- 
stitution, but  the  mode  of  proceeding  is  pre- 
scribed by  statute. 

3.  SAifE— Statement  of  Claim. 

Where  an  order  for  the  payment  of  a  por- 
tion of  a  servant's  wages  to  plaintiff  was  direct- 
ed only  to  M.,  who  was  a  timelteeper  for  the  em- 
ployer, and  made  no  reference  to  any  claim 
agninst  the  employer,  the  filing  of  such  order 
with  the  justice  was  insufficient  to  authorize 
the  issuance  of  a  summons,  under  Kirby's  Dig.  { 
4565,  providing  that,  before  a  summons  shall 
be  issued  by  a  justice  of  the  peace,  the  plaintiff 
sliali  file  with  the  justice  the  account,  written 
contract,  or  short  written  statement  of  the  facts 
on  which  the  action  was  founded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  §g  807-323.] 

4.  Same— Appeai,— Jdbisdictios. 

The  circuit  court  on  appeal  from  a  justice 
of  the  peace  can  have  no  jurisdiction  it  the 
justice  had  none. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;   Edward  W.  Winfleld,  Judge. 

Action  by  Joseph  Hoyt  against  the  Little 
Rock  Brick  Works  and  another.  From  a  cir- 
cuit court  Judgment,  affirming  a  Justice's 
Judgment  in  favor  of  plaintiff,  defendant  Lit- 
tle Rock  Brick  Works  appeals.  Reversed  and 
remanded. 

This  action  was  commenced  before  a  Jus- 
tice of  the  peace  for  Pulaski  county  against 
Arch    Reddick   and   the   Little   Rock   Brick 


Works  In  July,  1906,  upon  the  following  pa- 
per, which  was  filed  as  the  plaintiO's  cause 
of  action: 

"Little  Rock,  Ark.  Feb.  17,  1906. 
"Arch  Reddick,  in  Account  with  Hoyt 
Merc.  Co. 

June  28,  "05.    To  Mdse. $13.15. 

"Little  Rock,  Ark.  Feb.  21,  1905. 
"Mr.  Geo.  Mobbs:  Please  pay  to  Fred  W. 
McDonald  the  sum  of  two  ($2.0(^  dollars 
each  week  out  of  my  wages  until  above  ac- 
count is  satisfied  In  full,  beginning  with  this 
week  as  indicated  In  date  above.  I  hereby 
assign  and  transfer  said  amount. 
"[Signed]  A.  Reddick." 

Indorsed: 

"Bailed  July  16,  1905,  and  summons  Issued 
against  Arch  Reddick  and  Little  Rock  Brick 
Works,  and  summons  Issued  returnable  July 
26,  1905.  A.  A.  Brown,  X  P." 

Thereupon  the  Justice  of  the  peace  Issued 
a  summons,  which  was  duly  served,  which 
summons  and  return  are  as  follows: 

"State  of  Arkansas,  County  of  Pulaski. 
"The  State  of  Arkansas  to  Any  Constable  of 
Pulaski  County — Greeting: 

"You  are  commanded  to  summons  Arch 
Reddick  and  Little  Rock  Brick  Works  to  ap- 
pear before  me,  A.  A.  Brown,  a  Justice  of  the 
peace  in  and  for  the  township  of  Big  Rock, 
in  the  county  of  Pulaski  at  my  office  in  said 
township  on  the  25th  day  of  July,  1906,  at  10 
o'clock  of  the  said  day  to  answer  the  claim 
of  Jos.  Hoyt,  proprietor  of  the  Hoyt  Mercan- 
tile Company,  acct  amounting  to  twelve  and 
16-100  dollars  and  notify  the  said  Arch  Red- 
dick, and  Little  Rock  Brick  Works  of  the 
time  and  place  of  trial,  and  have  then  and 
there  this  writ  with  due  return  upon  It. 

"Witness  my  hand  as  such  Justice,  this 
16th  day  of  July,  A.  D.  1905. 

"A.  A.  Brown,  J.  P." 

Returned  duly  served. 

Upon  these  proceedings  the  Justice  of  the 
peace  rendered  Judgnnent  by  default  against 
both  defendants  for  |13.15,  from  which  Judg- 
ment the  brick  works  appealed  to  the  cir- 
cuit court.  And  thereafter  the  action  pro- 
ceeded against  the  brick  works  alone. 

In  the  circuit  court  the  appellant  filed  the 
following  demurrer  and  motion  to  dismiss 
the  cause: 

"In  the  Pulaski  Circuit  Court 

"Hoyt  T.  Little  Rock  Brick  Works.     Nos. 
1,743  and  1,744. 

"As  no  pleadings  are  required  In  cases 
coming  from  a  Justice  of  the  peace,  yet  the 
defendant  In  each  of  said  cases  demurs  to 
the  cause  of  action  set  forth  in  the  state- 
ments filed,  because  neither  of  them  state 
facts  sufficient  to  constitute  a  cause  of  action 
agninst  this  defendant,  and  because  of  a  de- 
fect of  parties  plaintiffs  and  defendants,  as 
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neitber  tbe  payee  nor  the  drawee  of  tl-.u 
order  sued  on  Is  made  a  party  to  either  of 
said  Gases.  The  defendant  also  moves  the 
court  to  dismiss  both  cases,  because  neither 
state  a  cause  of  action  against  this  defend- 
ant"— ^which  demurrer  and  motion  to  dismiss 
■were  both  by  the  court  overruled,  and  to 
each  of  which  rulings  the  brick  works  at  the 
time  excepted,  and  its  exceptions  were  al- 
lowed. Thereupon  the  case  was  submitted 
to  the  court  sitting  as  a  Jury,  for  trial,  and 
the  court  rendered  judarment  for  the  appellee 
Hoyt  and  against  the  Little  Rock  Brick 
Works  for  $13.13.  At  the  trial  the  appellee, 
to  sustain  his  Issues,  offered  in  evidence  the 
paper  writing  above  set  forth,  which  was  his 
cause  of  action  upon  which  be  brought  this 
suit.  The  plaintiff  then  read  the  following 
written  notice  in  evidence,  which  was  at  its 
date  delivered  to  George  A.  Leiper: 

"Little  Rock,  Ark.,  March  23,  1905. 

"Messrs.  Leiper  &  Apperson,  Little  Rock, 
Ark. — Gentlemen:  We  have  an  assignment 
of  two  dollars  ($2.00)  each  week  out  of 
whatever  may  be  owing  from  you  to  Arch 
Reddlek  until  the  sum  of  $13.15  Is  paid. 
This  assignment  of  Arch  Reddlek,  which  Is 
in  writing,  is  dated  Feb.  21,  1905,  and  has 
been  In  possession  of  your  agents  out  at  the 
brickyard,  and  they  have  paid  the  money 
each  week  to  the  assignor  regardless  of  the 
assignment,  completely  Ignoring  our  lawful 
rights,  and  say  that  they  will  continue  to 
pay  the  money  which  is  our  money  to  the  as- 
signor. We  have  an  assignment  In  writing  of 
the  wages  of  Harrison  Henderson  to  the 
amount  of  eight  dollars  ($8.55)  and  flfty-flve 
cents  to  be  deducted,  two  dollars  each  week, 
beginning  with  the  week  commencing  March 
19,  1905.  So  two  dollars  of  whatever  yon 
owe  Harrison  Henderson  each  week  belongs 
to  us  until  the  stated  amount  is  liquidated. 
We  hold  you  responsible  on  these  assign- 
ments. 

"Yours  respectfully,  Fred  McDonald. 

"Address  as  Indicated  in  letterhead." 

The  plaintiff  then  Introduced  as  a  wit- 
ness, Fred  W.  McDonald,  who  testified: 
"That  Joseph  Hoyt  was  the  proprietor  of 
the  Hoyt  Mercantile  Company,  and  that 
Arch  Reddlek  owed  Hoyt  the  amount  of  said 
account,  $12.15,  when  said  order  was  given 
to  him;  that  he  was  employed  by  Hoyt  to 
collect  this  claim  for  him,  and  wrote  the  or- 
der above  set  out;  that  he  took  it  to  Mobbs 
at  the  brickyard  of  the  defendant,  who  was 
the  foreman  of  the  workmen  there,  and  left 
it  with  him  for  several  weeks,  when  he  went 
for  it.  and  Mobbs  refused  to  pay  It,  or  any 
part  of  It;  that  he  then  took  It  to  Mr.  Dun- 
lap,  wbo  was  paymaster  of  the  workmen  at 
the  brickyard,  and  he  refused  to  touch  It; 
that  he  sent  the  notice  above  set  forth  to 
Messrs.  Leiper  &  Apperson,  who  paid  no  at- 
tention to  it;  that  he  had  seen  Mobbs  pay 
the  men  at  the  brickyard.  When  I  showed 
the  assignment  to  Dunlap,  he  said  be  was 
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not  running  a  collection  agency.  This  bill 
has  never  been  paid."  'The  defendant  then 
Introduced  Hugh  Dunlap  as  a  witness,  wbo 
testified:  "That  be  paid  off  the  hands  at 
the  brickyard.  That  Mr.  McDonald  came  to 
him  one  day,  and  said  he  had  a  bill  against 
these  niggers,  and  I  want  you  to  collect  it. 
I  said,  'Do  your  own  collecting.  I  am  not  a 
collecting  agency.'  Mobbs'  only  duty  was  to 
oversee  the  workmen  and  to  see  that  they 
worked,  and  to  keep  their  time."  George  A. 
Leiper  testified:  That  he  is  president  of  the 
Little  Rock  Brick  Works.  That  he  never 
saw  this  order  sued  on,  nor  beard  of  it  until 
he  saw  It  in  court  That  he  was  the  man- 
ager of  the  brick  works.  That  neitber  Mobbs 
nor  Dunlap  had  any  authority  to  make  any 
contract  for  the  brick  works  or  to  bind  It 
in  any  way.  That  he  and  Mr.  Apperson  were 
not  partners,  and  that  they  nor  either  of 
them  owed  Reddlek  anything  whatever.  He 
did  not  know  Reddlek,  nor  that  he  worked 
for  the  brick  works.  That  he  alone  bad  the 
authority  to  make  contracts  for  the  brick 
works.     The  case  is  here  on  appeal. 

Eben  W.  Kimball,  for  appellant 

HART,  J.  (after  stating  the  facts  as 
above).  Justices  of  the  peace  possess  only  a 
special,  limited,  and  Inferior  jurisdiction, 
and  their  proceedings  must  show  such  facts 
as  constitute  a  case  within  their  Jurisdiction; 
otherwise  the  law  regards  the  whole  proceed- 
ing as  coram  non  Judlce  and  void.  L«vy  v. 
Shurman,  6  Ark;  182,  42  Am.  Dec.  690;  I/ath- 
am  V.  Jones,  6  Ark.  373;  Everett  v.  Clem- 
ents, 9  Ark.  478.  The  Jurisdiction  of  a  Jus- 
tice of  the  peace  over  the  subject-matter  of 
the  controversy  is  derived  from  the  Constitu- 
tion, but  the  mode  of  proceeding  adopted  in 
the  case  Is  prescribed  by  statute.  Section 
45r>5,  Klrby's  Dig.,  regulating  the  practice 
before  justice  of  the  peace,  provides  that 
ordinary  actions  shall  be  commenced  by 
summons,  but  before  the  summons  is  is- 
sued, the  plaintiff  shall  file  with  the  Justice 
the  account,  or  the  written  contract,  or  a 
short  written  statement  of  the  facts  on 
which  the  action  is  founded.  In  the  present 
case  appellant  Is  required  by  the  summons 
to  appear  and  answer  the  claim  of  the  plain- 
tiff against  it  The  statement  of  facts  filed, 
on  which  the  action  is  founded,  makes  no 
reference  whatever  to  any  claim  or  demand 
against  appellant  Not  having  alleged  any 
claim  or  demand  against  appellant,  such  fact 
was  therefore  not  In  Issue.  The  order  of  Its 
codefendant  A.  Reddlek,  on  Geo.  Mobbs  to 
pay  Fred  W.  McDonald  a  certain  sum  out 
of  his.  wages  did  not  serve  in  any  manner 
to  apprise  appellant  that  it  was  an  assign- 
ment of  wages  due  by  It  to  appellee.  The 
Judgment  of  the  justice  of  the  peace  In  this 
case  in  favor  of  Joseph  Hoyt  would  not 
have  protected  appellant  from  a  subsequent 
suit  by  Reddlek  or  by  Fred  McDonald  on 
the  same  cause  of  action.  Hence  we  must 
conclude  that  the   plaintiff  below   did  not 
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sufficiently  comply  wltb  the  statute,  and  that 
the  Justice  acquired  no  jurisdiction  of  the 
case.  The  Justice  havliijr  no  Jurisdiction,  It 
necessarily  follows  that  the  circuit  court 
could  acquire  none  by  appeal,  and  should 
hare  sustained  appellant's  motion  to  dismiss 
the  case  for  want  of  jurisdiction. 

The  Judgment  Is  therefore  reversed,  and 
the  case  remanded,  with  directions  to  dismiss 
for  want  of  jurisdiction. 


MT.  NEBO  ANTHRACITE  COAL  CO.  v. 

MARTIN  et  aJ. 

(Supreme  Court  of  Arkansas.    Sept.  28,  1008.) 

1.  Appeal  and  Ebbor— Review— Discretion 
OF  Trial  Court. 

Costs  in  equity  are  within  the  discretion 
of  the  chancellor,  to  be  exercised  upon  a  full 
consideration  of  all  the  circumstances,  and  ap- 
pellate courts  are  slow  to  disturb  his  exercise 
of  that  discretion. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3882.] 

2.  Same— Judgment— Correction  —  Clerioal 
Errors. 

Where  the  clerk  of  the  Supreme  Court,  in 
writing  up  a  judgment  of  affirmance,  by  mistake 
direct^  a  recovery  of  all  the  costs  in  the  lower 
court,  as  well  as  on  appeal,  and  the  mistake 
was  not  detected  when  the  record  was  approved, 
the  judgment  will  be  corrected  to  conform  to  the 
opinion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ff  4636,  4640.] 

3.  Limitation  of  Actions— Computation  of 
Period — Mutual  Accounts. 

Where  a  joint  account  of  a  husband  and 
wife  with  defendant  contained  items  on  both 
sides  running  for  a  number  of  years  down  to 
December,  1904,  an  action  thereon  was  not 
barred  in  1905. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  |g  295-288.] 

On  motion  to  retax  costs  and  modify  de- 
cree. Judgment  corrected  to  conform  to  opin- 
ion, and  motion  otherwise  overruled. 

For  opinion  on  merits,  see  111  S.  W.  1002. 

HILL,  C.  J.  1.  Appellants  ask  that  the 
costs  be  retaxed  and  the  decree  modified  in 
so  far  as  the  claim  of  Mrs.  Minnie  C.  Martin 
Is  concerned.  The  giving  of  costs  in  equity 
is  within  the  discretion  of  the  chancellor,  to 
be  exercised  upon  a  full  consideration  of  all 
the  circumstances  of  the  case  and  the  situa- 
tion of  the  parties,  and  appellate  courts  are 
slow  to  disturb  bis  award  of  the  costs,  when 
be  has  exercised  that  discretion.  Williams 
T.  Buchanan  (Ark.)  110  S.  W.  1025;  Temple 
V.  Lawson,  19  Ark.  148;  State  v.  Fort,  18 
Ark.  202;  Jones  y.  Graham,  36  Ark.  383. 
The  chancellor  adjudged  that  all  of  the 
costs  of  the  suit,  including  the  fees  of  the 
master,  be  paid  from  cash  In  the  bank  be- 
longing to  the  defendant  corporation.  There 
is  nothing  in  the  circumstances  of  this  case 
which  would  call  for  a  reversal  of  this  award 
of  the  costs. 

The  opinion  heretofore  delivered  announc- 
ed that  this  decree  was  affirmed,  but  the 
clerk  made  a  mistake  in  writing  up  the  Judg- 
ment of  affirmance,  making  it  a  recovery 


from  the  appellants  of  all  the  costs  in  the 
chancery  court,  as  well  as  in  this  court,  and 
this  mistake  was  not  detected  by  the  court 
when  the  record  was  approved.  Attention 
has  been  called  to  it  by  this  motion,  and  the 
order  will  be  that  the  judgment  be  corrected, 
so  as  to  affirm  the  decision  of  the  chancellor 
in  this  respect,  and  the  Judgment  for  costs 
against  the  appellants  be  for  the  costs  of 
this  court  only;  the  costs  of  the  chancery 
court  to  be  paid  as  provided  in  the  order  of 
that  court,  which  was  not  intended  to  be 
disturbed. 

2.  Appellants  point  out  that  the  statute 
of  limitations  was  pleaded  against  the  claim 
of  Mrs.  Martin,  and  show  that  In  the  final 
decree  of  the  chancellor,  after  some  other 
motions  had  been  disposed  of,  the  coal  com- 
pany "Interposed  the  plea  of  the  statute  of 
limitations  against  plaintiff's  claim  for  sal- 
ary, and  the  court  doth  find  that  said  claim 
is  not  barred  by  limitation."  When  this  ques- 
tion was  raised  on  rehearing,  the  pleadings 
were  searched  in  order  to  find  wherein  the 
statute  of  limitations  was  pleaded,  and  the 
court  orders  were  searched  in  order  to  find 
If  the  court  bad  accepted  an  oral  plea,  as 
contended  by  counsel;  and,  none  being  found 
at  these  places,  where  It  should  have  been, 
the  statement  was  made  in  the  opinion  over- 
ruling the  motion  for  rehearing  that  the 
record  did  not  contain  such  plea.  But  this 
was  a  mistake,  as  It  is  found  In  the  final  de- 
cree; and  attention  was  called  to  it  in  the 
original  brief.  It  is  doubtful  whether  It  is 
proi)er  for  the  court  to  consider  the  plea  of 
limitations,  raised  orally  when  the  final  de- 
cree was  being  rendered,  as  properly  raising 
that  issue,  even  though  the  chancellor  ruled 
upon  it;  but,  as  the  facts  require  an  over- 
ruling of  the  plea  upon  the  merits,  it  is  not 
necessary  to  go  Into  this  question  of  practice. 

The  record  shows  that  it  was  the  joint 
account  of  Mr.  and  Mrs.  Martin  that  was 
sued  on.  It  contained  items  of  debit  and 
credit  between  them  and  the  coal  company 
running  over  a  number  of  years,  and  con- 
tained Items  of  debit  and  credit  as  late  as 
December,  1904  (this  suit  was  brought  in 
1905).  Some  of  these  credits  were  for  sal- 
ary of  Mr.  Martin,  and  some  for  salary  of 
Mrs.  Martin.  It  is  insisted  that  the  last 
item  of  Mrs.  Martin's  salary  is  August  1, 
1902.  The  plea  of  limitation  is  to  the  joint 
account  of  the  two,  and  did  not  in  any  way 
separate  the  two  claims.  If  the  claims  were 
separated,  and  the  plea  Interposed  to  the 
separate  claim  of  Mrs.  Martin,  the  result  is 
the  same.  The  record  shows  that  the  court 
submitted  to  a  master  the  duty  of  stating  the 
account  of  Mr.  and  Mrs.  Martin  with  the 
coal  company.  The  fifth  item  of  the  master's 
statement  is  as  follows:  "I  find  in  the  ac- 
count that  Mrs.  Minnie  C.  Martin  has  taken 
credit  January  25,  1904,  for  |260.  The  de- 
fendants admit  there  Is  no  contest  over  this 
item."  Exceptions  were  filed  to  this  account 
on  other  matters  by  both  parties,  and  in  ac- 
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cordance  witb  the  Instructions  from  the 
chancellor  the  account  was  recast;  but  there 
was  no  change  upon  this  Item,  as  It  appears 
In  the  restated  account:  "January  25,  1904. 
By  cash,  Mrs.  Minnie  0.  Martin,  $250."  This 
was  evidently  payment  on  the  account  From 
these  facts,  the  court  concludes  that  Mrs. 
Martin's  salary  was  not  barred  when  this  ac- 
tion was  begun.  ' 

The  order  is  that  the  Judgment  be  correct- 
ed, so  as  to  conform  to  the  opinion;  and  in 
other  respects  the  motion  for  retaxation  of 
costs  and  modification  of  the  decree  is  over- 
ruled. 


ROBBRTSON  et  al.  ▼.  ROBINSON 

(Snpreme  Court  of  Arkansas.    Sept.  28,  1908.) 

1.  Estoppel — Acts  _  CoNSTmiTiNG  Estoppel. 

A  husband,  claimlnf;  title  under  a  convey- 
ance to  himself  and  wife  as  tenants  by  the  en- 
tireties, is  not  estopped,  after  the  death  of  the 
wife,  from  disputine  her  title  under  a  deed 
executed  by  one  having  no  title. 

2.  Appeal  and  Ebbob— Findings  —  Conclu- 
siveness. 

A  finding,  not  against  the  preponderance  of 
the  testimony,  will  not  be  disturbed  on  appeal. 

[Dd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  8,  Appeal  and  Error,  ii  3983-3989.] 

8.    HtTSBAND      and     WITE—CONVBTANOES— ES- 
TATES BY  Bntibeties— Right  of  Subvivob. 
Where  land   is  conveyed   to  husband   and 

wife   as   tenants   by   the   entireties,    the  entire 

estate  by  the  right  of  anrvivorship  vests  in  the 

husband  on  the  wife's  death. 
[Ea.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  26,  Husband  and  Wife,  H  78-79.] 

Appeal  from  JeCTerson  Chancery  Court; 
Jno.  M.  Elliott,  Chancellor. 

Suit  by  Mary  A.  Robertson,  prosecuted  aft- 
er her  death  by  Joseph  Robertson  and  an- 
other, against  David  A.  Robinson.  From  a 
decree  for  defendant,  plainttfTs  appeal.  Af- 
firmed. 

Taylor  ft  Jones,  for  appellants.  Austin  & 
Danaher,  for  appellee. 

McCUIiLOCH,  J.  This  is  a  suit  In  chan- 
cery, instituted  originally  by  Mary  A.  Robert- 
son against  David  A.  Robinson,  the  husband 
of  her  deceased  daughter,  Hannah  T.  Robin- 
son, to  cancel  a  conveyance  of  certain  lots 
in  the  city  of  Pine  Bluff,  Ark.  The  convey- 
ance was  executed  after  the  death  of  Han- 
nah T.  Robinson,  and  the  plalntlfi!  claimed  ti- 
tle by  inheritance  from  her  said  daughter. 
She  alleged  in  the  complaint  that  by  reason 
of  extreme  age  she  was  infirm  In  body  and 
mind  and  was  mentally  incapable  of  execut- 
ing the  conveyance,  and  also  that  there  was 
no  consideration  for  the  conveyance.  She 
died  during  the  pendency  of  the  suit,  and  It 
was  revived  in  the  name  of  her  two  children. 
The  lots  In  controversy  were  formerly  owned 
by  one  Jennie  Winstead,  who  died  many 
years  ago,  leaving  surviving  her  husband,  S. 
L.  Winstead,  and  child,  who  died  without  is- 
sue. After  the  death  of  his  wife,  Jennie,  S. 
L.  Winstead  executed  two  deeds  purporting 


to  convey  the  property  In  controversy  to 
Hannah  T.  Robinson;  but' there  was  testi- 
mony tending  to  establish  the  fact  tliat  Jen- 
nie Winstead  executed  and  delivered  a  deed 
to  David  A.  and  Hannah  T.  Robinson,  con- 
veying the  property  to  them  Jointly  as  ten- 
ants by  the  entireties.  This  deed  was  never 
recorded,  and  it  is  claimed  that  it  was  acci- 
dentally destroyed  by  fire.  The  chancellor 
found  that  this  deed  was  duly  executed  and 
delivered  by  said  Jennie  Winstead,  and  we 
cannot  say  that  this  finding  is  unsupported 
by  the  testimony.  Appellee  himself  testifies 
that  Jennie  Winstead  executed  and  delivered 
the  deed  Just  before  her  death,  and  his  tes- 
timony is  not  contradicted,  though  its  force 
is  weakened  by  his  subsequent  conduct  in  ac- 
cepting a  conveyance  of  the  same  property  to 
his  wife  from  S.  L.  Winstead  after  the  death 
of  bis  wife,  Jennie.  As  S.  L.  Winstead  bad 
no  title  to  convey,  appellee  is  not  estopped  to 
dispute  his  wife's  title  under  those  deeds. 
Walker  ▼.  Helm,  84  Ai*.  614,  106  S.  W.  1170. 

The  finding  of  the  chancellor  is  not  against 
the  preponderance  of  the  testimony,  and  we 
will  therefore  not  disturb  It.  Under  this  con- 
veyance the  title  passed  to  appellee  and  his 
wife,  Hannah  T.,  as  tenants  by  the  entireties, 
and  by  the  right  of  survivorship  the  entire 
estate  vested  In  him  at  the  death  of  his  wife. 
Branch  v.  Polk,  61  Ark.  388,  33  S.  W.  424, 
30  L.  R.  A.  324^  54  Am.  St.  Rep.  266.  It  is 
therefore  unnecessary  for  us  to  pass  upon  'the 
question  of  Mary  A.  Robertson's  capacity  to 
execute  a  conveyance  to  appellee.  The  title 
being  already  vested  in  him,  nothing  passed 
by  the  conveyance.  Nor  Is  it  Imiwrtant  to 
consider  what  estate  in  the  property— wheth- 
er for  life  or  in  fee  simple — Mary  A.  Robert- 
son would  have  Inherited  from  her  daughter, 
Hannah  T.  Robinson,  if  the  latter's  estate 
bad  been  in  fee,  instead  of  in  entirety,  under 
the  deed  from  Jennie  Winstead  to  her  and 
her  husband. 

Decree  affirmed. 


BRADDOCK   v.   ENGLAND  et  al. 
(Supreme  Court  of  Arkansas.     Sept  28,  1908.) 

VeNDOB    AND    PUBCHASER  —  PBICX  —  NONPAY- 
MENT—FORFEITURE— WAIVEB. 

Where  a  vendor  of  land,  to  be  paid  for 
in  installments  habitually  permitted  payments 
to  be  made  after  default,  he  thereby  waived 
his  right  in  equity  to  enforce  a  forfeiture  for 
nonpayment  of  Installments  when  due ;  and,  such 
waiver  havine  continued  until  after  levy  as  the 
property  of  the  vendee,  no  forfeiture  could  then 
be  enforced,  but  the  purchaser  under  the  execu- 
tion was  entitled  to  the  land  on  paying  the 
balance  due  the  vendor. 

lEd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  158-160.] 

Appeal  from  Pukski  Chancery  Court;  Jes- 
se C.  Hart,  Chancellor. 

Action  by  J.  E.  England  and  another 
against  E.  B.  Braddock.  Judgment  for  com- 
plainant England,  and  defendant  appeals. 
Affirmed. 
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C.  P.  Hamwell,  for  appellant  J.  W.  Black- 
wood, for  appeDees. 

HILL,  C.  J.  On  March  12,  1902,  Brad- 
dock  sold  to  William  Luckett,  a  negro,  the 
west  half  of  lot  1,  block  32,  Braddock's  Boul- 
evard addition  to  the  city  of  Little  Rock, 
for  the  sum  of  $400,  $15  being  paid  In  cash, 
and  the  balance  evidenced  by  77  notes,  for 
$5  each,  payable  monthly.  The  agreement 
stipulated  that  upon  the  payment  of  the 
purchase  price  a  deed  would  be  made  to  the 
purchaser,  and  that  upon  default  In  the  pay- 
ment of  any  of  said  notes  the  remaining  notes 
should  become  due  and  payable,  the  obliga- 
tion resting  upon  Braddock  to  make  a  deed 
should  become  void,  and  the  money  thereto- 
fore paid  on  account  of  said  purchase  f^hould 
be  considered  as  so  much  rent  paid  by  Luck- 
ett for  the  use  of  the  property  from  the 
date  of  the  Instrument  to  date  of  such  de- 
fault In  payment.  Luckett  went  Into  pos- 
session of  the  property,  but  was  Irregular  In 
making  his  payments.  BraddOv.k,  however, 
was  lenient  with  him,  and  took  wood  and 
groceries  as  credits  upon  said  notes,  and  ac- 
cepted small  payments  from  time  to  time; 
the  last  payments  being  on  June  3,  1905,  July 
29,  1905,  and  August  3,  1905.  At  the  time  of 
these  payments  several  notes  were  past  due. 
In  all,  be  paid  36  notes.  Doyle  obtained  Judg- 
ment against  Luckett  and  others  in  the  Pu- 
laski circuit  court  on  April  4,  1905,  which 
judgment  was  assigned  to  J.  B.  England,  Jr., 
on  the  23d  of  August;  and  on  the  29th  of 
August  execution  was  levied  upon  the  lot  in 
controversy  in  favor  of  England,  and  the 
property  was  advertised  for  sale.  There- 
after, on  the  18th  of  September,  Braddock  no- 
tified Luckett  to  vacate  the  property,  which 
be  did;  Braddock  taking  possession  of  it 
On  October  12th  England  bought  the  proper- 
ty at  his  own  execution  sale;  Braddock  at 
the  time  notifying  the  purchasers  at  the  sale 
that  England  had  no  interest  in  the  prop- 
erty. 

The  evidence  falls  to  show  any  offer  by 
Braddock  to  surrender  the  notes  and  contract 
of  sale  until  after  these  transactions,  al- 
though during  the  progress  of  the  final  ar^ 
gument  he  asked  leave  to  Introduce  evidence 
showing  that  be  bad  made  such  offer  at  the 
time  he  notified  Luckett  to  vacate;  but  this 
was  refused  by  the  chancellor,  evidently  be- 
cause coming  too  late.  There  ia  some  coutro- 
rersy  as  to  whether  England  made  tender 
of  the  amoimt  due  Braddock  after  he  pur- 
chased the  land  at  the  execution  sale;  but 
he  claims  that  he  understood  that  his  at- 
torney had  made  tender  to  Braddock.  At 
any  rate,  tender  was  made  and  refused  dur- 
ing the  taking  of  the  depositions.  England 
brought  suit  offering  in  his  complaint  to  pay 
Into  court  all  sums  due  Braddock,  and  al- 
leging that  he  had  succeeded  to  the  rights  of 
Luckett,  and  he  prayed  for  specific  per- 
formance of  the  contract.  The  court  found 
that   Braddock   bad  waived  his  forfeiture. 


and  did  not  attempt  to  enforce  it  until  after 
England  bad  acquired  rights  in  the  property, 
and  that  Luckett  was  still  indebted  to  Brad- 
dock in  the  sum  of  $305,  for  42  notes  which 
remained  unpaid.  England  was  directed  to 
pay  said  amount  Into  court  within  five  days, 
which  he  did;  and  thereupon  it  was  decreed 
that  all  title  to  said  land  be  divested  out  of 
Braddock  and  vested  in  England,  from  which 
decree  of  the  chancellor  Braddock  has  ap- 
pealed. 

The  Judgment  was  right  Braddock's 
course  of  conduct  in  habitually  permitting 
payments  to  be  made  after  default  amount- 
ed In  equity  to  a  waiver  of  the  forfeiture 
which  he  had  theretofore  been  entitled  to 
have  demanded,  and  this  waiver  continued 
until  after  England  bad  acquired  rights  in 
the  property  by  levy  of  execution  thereon. 
There  could  be  no  nunc  pro  tunc  forfeiture. 
The  principles  governing  this  case  are  set- 
tled by  Little  Rock  Granite  Co.  v.  Shall,  59 
Ark.  405,  27  S.  W.  562;  Bain  v.  Parker,  77 
Ark.  168,  90  S.  W.  1000;  Morris  v.  Green, 
76  Ark.  410,  88  8.  W.  505 ;  Banks  v.  Bowman, 
83  Ark.  524,  104  S.  W.  209. 

Decree  affirmed. 

HART,  J.,  having  presided  in  the  chancery 
court,  was  disqualified,  and  did  not  partid- 
pate. 


SMITH  et  al.  v.  LAMB. 
(Supreme  Court  of  Arkansas.     July  6,  1908.) 

1.  Dower — Conveyances  bt  Husband  Aftkb 
Marriage— Effect. 

A  bill  of  sale  made  by  a  hasband  four  days 
before  his  deatli,  and  while  be  realized  that  hia 
death  was  impending,  to  deprive  his  wife  of  her 
dower  rights  in  the  property  conveyed,  is  in 
fraud  of  her  dower  rights,  and  void  as  to  her. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Di){. 
vol.  17,  Dower,  f  141.] 

2.  Cancei,i,ation  of  Ikstbumentb  —  Deed- 
Fraud— Undue  Influence— Evidence. 

In  a  suit  by  a  widow  to  set  aside  a  deed 
to  her  stepson  conveying  her  homestead  and 
dower  rights,  evidence  held  not  to  show  that  it 
was  obtamed  by  fraud,  undue  influence,  or  coer- 
cion ;  there  being  no  great  disparity  in  their 
ages  and  no  trust  relation  existmg. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Cancellation  of  Instruments,  i  102.] 

Appeal  from  Mississippi  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  Naomi  Lamb  against  D.  A.  Smith 
and  others.  From  a  decree  for  plaintiff,  de- 
fendants appeal.  Reversed,  with  directions 
to  dismiss  complaint 

In  May,  1905,  Naomi  Lamb,  formerly  Na- 
omi Smith,  Instituted  this  action,  claiming 
dower  and  homestead  In  the  lands  described 
in  the  complaint.  She  alleges  that  she  is  the 
widow  of  I.  H.  Smith,  deceased,  who  depart- 
ed this  life  in  June,  1903,  and  that  said 
lands  comprised  his  homestead  at  the  time 
of  his  death.  She  also  alleges  that  at  the 
time  of  his  death  said  1.  H.  Smith  was  the 


Digitized  by  VjOOQIC 


Aik.) 


SMITH  V.  LAMB. 


885 


owner  of  certain  personal  property,  and  that 
his  life  wag  Insnred  in  tbe  sum  of  $2,000, 
made  payable  to  bis  estate.  The  said  I.  H. 
Smith  left  saryMng  him  several  children, 
some  of  whom  are  adults  and  some  of  whom 
are  minors,  all  of  whom  are  made  parties  to 
this  suit  by  proper  service  of  sammons.  I 
H.  Smith  bad  been  married  to  appellee  for 
about  seven  years  prior  to  bis  death.  He 
left  three  mtaior  children  by  a  former  wife— 
Hettie,  aged  13;  Zacbarias,  aged  10;  and 
Celeste,  8  years  old.  About  four  days  prior 
to  his  death  he  executed  a  bill  of  sale  of  all 
hl.s  personal  property  to  James  A.  Smith,  an 
adult  son.  It  is  as  follows:  "For  value  re- 
ceived I  hereby  sell  and  convey  unto  James 
A.  Smith  all  of  my  cattle,  about  75  head,  all 
of  my  hogs,  about  125  head,  all  of  my  mules 
and  horses,  3  wagons,  and  harness  for  same. 
Witness  my  hand  this  19th  of  June,  1903. 
[Signed]  I.  H.  Smith."  At  the  same  time  his 
life  insurance  policy  for  $2,000,  which  was 
payable  to  bis  estate,  was  made  payable  to 
said  James  A.  Smith.  The  homestead  com- 
prised 58  acres  of  land,  adjoining  the  town  of 
Manilla.  About  30  acres  of  the  land  was  In 
cultivation,  and  its  rental  value  was  |5  per 
acre.  There  was  a  six-room  frame  cottage 
upon  It. 

I.  R.  Smith  had  been  sick  for  about  four 
weel^s  prior  to  his  death.  He  was  afflicted 
with  dropsy  of  the  stomach,  and  a  surgical 
operation  was  performed  upon  him  about 
seven  days  prior  to  his  death.  He  had  lived 
upon  his  homestead  about  40  years.  After 
his  death,  bis  widow  and  James  A.  Smith, 
one  of  his  sons,  entered  Into  negotiations 
relative  to  the  purchase  of  her  dower  and 
homestead  Interests.  On  the  28th  day  of 
July,  1903,  after  an  agreement  had  been 
reached  between  them,  a  deed  was  prepared 
by  the  terms  of  which  appellee  conveyed  to 
said  James  A.  Smith  all  her  rights  of  dower 
and  of  homestead  In  the  estate  of  her  late 
husband  for  the  consideration  of  $500.  On 
the  same  day,  pursuant  to  their  negotiations, 
there  was  also  prepared  a  contract  by  the 
terms  of  which  appellee  was  permitted  to  re- 
main upon  the  homestead  until  the  1st  day 
of  January,  1904,  unless  she  should  sooner 
complete  a  dwelling  bouse  which  she  con- 
templated erecting  in  the  town  of  Manilla; 
and  in  consideration  of  her  continuing  in  the 
meantime  to  care  for  the  household  and 
minor  children  she  was  to  receive  one-third 
of  the  crops  grown  upon  the  homestead.  On 
his  part  the  said  James  A.  Smith  bound  him- 
self to  deliver  at  her  place  In  Manilla  all 
lumber  and  other  material  to  be  used  by  her 
in  the  construction  of  her  house.  Upon  the 
deed  and  contract  being  presented  for  her 
signature,  she  refused  to  execute  the  same. 
The  testimony  adduced  by  appellants  tends 
to  show  that,  after  consulting  with  one  of 
her  sons  by  a  former  husband,  she  did  sign 
both  the  contract  and  the  deed  on  the  15tb 
day  of  September,  1903,  and  acknowledged 
the  same  before  6.  T.  Hatfield,  a  Justice  of 


the  peace.  The  Justice,  who  is  not  shown  to 
have  any  Interest  in  the  case,  testifies  to  both 
the  fact  of  her  signatures  and  her  acknowl- 
edgment. He  states  that  her  son  was  pres- 
ent and  that  she  advised  with  him.  Other 
witnesses  testify  to  the  fact  that  she  after- 
wards admitted  to  them  the  execution  of 
these  instruments.  Her  son  denies  that  he 
was  present  when  she  signed  the  instruments, 
or  that  she  consulted  with  him  about  signing 
them.  Appellee  admits  signing  the  contract 
referred  to.  She  says  that  she  signed  it  in 
duplicate,  but  denies  signing  the  deed. 

The  $500  mentioned  ns  tlM>  consideration  In 
the  deed  was  paid  to  her.  She  admits  receiv- 
ing it,  but  says  she  thought  it  was  her  part 
of  the  Insurance.  She  denies  receiving  any 
part  of  the  crop  grown  on  the  homestead  in 
1903.  The  materials  for  the  construction  of 
a  house  were  furnished  her.  She  finished  the 
erection  of  her  house  in  Manilla,  and  moved 
Into  it  in  February,  1904.  When  she  left 
the  homestead,  she  had  no  intention  then  of 
ever  returning  to  It.  Upon  being  further 
questioned  in  regard  to  it,  she  said  that  she 
intended  returning  at  some  time  in  the  fu- 
ture, when  she  found  she  could  get  along 
with  the  children  of  her  deceased  husband. 
She  remained  at  her  house  in  Manilla  until 
she  married  her  present  husband.  In  March, 
1906,  when  she  came  to  bis  home,  near  Mon- 
ette,  in  Craighead  county.  In  March,  1904, 
James  A.  Smith  died  of  consumption,  and  bis 
uncle,  D.  A.  Smith,  became  administrator  of 
bis  estate.  He  testifies  that  I.  H.  Smith  had 
a  mortgage  on  his  homestead  for  about  $275 
and  owed  many  other  debts  when  he  died, 
and  that  these  were  all  paid.  D.  B.  Smith,  a 
nephew  of  J.  H.  Smith,  deceased,  identified 
checks  and  receipts  to  the  amount  of  nearly 
$1,000,  which  he  said  was  paid  by  James  A. 
Smith  in  his  lifetime  on  account  of  the  debts 
due  by  said  I.  H.  Snilth,  deceased. 

The  chancellor  found  in  favor  of  appellee, 
the  plaintiff  below,  rendered  a  decree  In  her 
favor,  and  appointed  commissioners  to  assign 
her  dower  and  homestead  In  the  real  estate 
described  in  the  complaint.  The  deed  pur- 
porting to  be  executed  by  her  September  16, 
1903,  to  James  A.  Smith,  was  canceled  and 
annulled.  The  defendants  in  the  court  be- 
low were  granted  an  appeal. 

W.  M.  Taylor  and  A.  G.  Little,  fop  appel- 
lants.   J.  F.  Gautney,  for  appellee. 

HART,  J.  (after  stating  the  facba  as 
above).  The  conveyance  or  bill  of  sale  of 
[.  H.  Smith  to  bis  son  James  A.  Smith  was 
made  only  four  days  prior  to  his  death.  It 
was  made  at  a  time  when  he  realized  that 
his  own  death  was  Impending,  and  all  the 
facts  and  circumstances  adduced  in  evidence 
show  that  It  was  made  for  the  purpose  of 
depriving  bis  wife  of  her  dower  rights  there- 
in, and,  having  been  thus  made  in  fraud  of 
her  dower  rights,  it  is  void  as  to  her.  Pome- 
roy's  Equity  Jurisprudence  (3d  Ed.)  voi.  4, 
par.  1383,  and  cases  cited;    Murray  v.  Mur- 
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ray.  90  Ky.  1,  13  S.  W.  244,  8  L.  R.  A.  95; 
Stroup  T.  Stronp,  140  Ind.  179,  39  N.  E.  864, 
27  L.  R.  A.  523;  Walker  t.  Walker,  66  N.  H. 
390,  31  Ati.  14,  27  L.  R.  A.  799,  49  Am.  St 
Rep.  616;  Smith  v.  Smith,  22  Colo.  480,  46 
Pac.  128,  84  L.  R.  A.  49,  55  Am.  St.  Rep.  142. 

Upon  a  careful  consideration  of  the  testi- 
mony, we  are  of  the  opinion  that  a  clear  pre- 
ponderance of  the  evidence  establishes  the 
fact  that  appellee  signed  the  deed  of  Sep- 
tember 15,  1903,  conveying  to  James  A.  Smith 
her  right  of  dower  and  of  homestead  In  the 
estate  of  her  deceased  husband;  but  a  more 
serlons  question  presents  Itself  In  determln* 
Ing  whether  or  not  the  execution  of  that  deed 
was  procured  by  fraud  or  undue  influence, 
and  therefore  brings  the  case  within  the  lim- 
its of  the  principle  established  by  the  cases 
of  Parker  v.  HUl,  85  Ark.  363,  108  S.  W.  208, 
and  of  Million  ▼.  Taylor,  38  Ark.  428,  cited 
therein.  But  a  thoughtful  review  of  the  evi- 
dence leads  us  to  a  conclusion  that  the  facts 
of  the  present  case  do  not  bring  it  within 
the  rule  there  announced.  Appellee  was  only 
the  stepmother  of  James  A.  Smith.  There 
was  no  great  disparity  In  their  ages.  She 
does  not  claim  to  have  reposed  confidence  In 
him,  and  there  was  no  good  reason  why  she 
should  have  relied  upon  him;  for  the  testi- 
mony shows  that  she  was  not  on  good  terms 
with  her  stepchildren,  so  much  so  that  they 
did  not  wish  to  live  with  her.  Xo  trust  re- 
lations existed  between  the  parties,  and,  al- 
though the  contract  may  be  said  to  have  been 
Improvident,  we  do  not  think  the  evidence 
establishes  that  it  was  obtained  by  fraud, 
undue  influence,  or  coercion. 

The  decree  Is  reversed,  with  directions  to 
dismiss  the  complaint  for  want  of  equity. 


PETTUS  &  BUPORD  v.  KERR. 
(Supreme  Court  of  Arkansas.    Sept.  28,  1908.) 

1.  Masteb  and  Sebvant— Injubies  to  Sebv- 
ANT— Evidence— Neolioence. 

Evidence  ^n  an  action  for  injuries  sustained 
by  a  cotton  gin  employ^,  while  replacing  a  belt 
which  had  escaped  from  a  pulley,  held  to  sup- 
port a  finding  that  the  employers  were  negligent. 
[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  954r-977.] 

2.  Same  —  INSTB0CTION8  —  CONFLICTINO      IN- 
BTBUCTIONS. 

An  instruction  that  it  was  the  employers' 
duty  to  furnish  the  employ^  with  suitable  ma- 
chinery and  a  safe  place  to  work,  and  that  the 
employ^  would  be  justified  in  obeying  orders 
witnout  being  chargeable  with  contributory  neg- 
ligence or  assumption  of  risk,  and  another  in- 
struction that  reasonably  safe  appliances  fur- 
nished the  test  of  the  employers'  duty,  and  that, 
if  a  shaft  and  pulley  were  reasonably  safe,  to 
find  for  the  employers,  were  not  in  conflict ;  but 
the  latter  explained  and  qualified  the  former. 

3.  Same— Dorr    to    Fttbnish    Safe    Appli- 
ances. 

The  duty  of  a  master  is  discharged  by  ex- 
ercising ordinary  care  to  provide  reasonably  safe 
appliances  with  which  to  work. 

[F.d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol,  34,  Master  and  Servant,  U  173,  174.] 


4.  Tbiai.— InaTBuonoNB- Objkctiohb— Sirrn- 

CIENCT. 

A  general  objection  is  insufficient  to  reach 
error  in  instructions,  in  that  they  charged  that 
it  was  the  absolute  duty  of  the  master  to  pro- 
vide reasonably  safe  appliances,  instead  of  that 
his  duty  would  be  discharged  by  exercising  or- 
dinary care  in  providing  such  appliances. 

6.  Appeai.  and  Ebbob— Ebbob  IirvrrEO. 

Parties  requesting  an  instruction  containing 
the  same  defect  as  another  instruction  given, 
having  induced  or  acquiesced  in  the  error,  can- 
not complain. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  1  3602.] 

6.  Tbiai/— iRSTBucnons. 

Any  error  in  an  instruction  making  it  the 
absolute  duty  of  a  master  to  provide  reasonably 
safe  appliances  was  corrected  by  an  instruction 
that  the  law  holds  one  operating  machinery  lia- 
ble for  such  mishaps  only  as  a  reasonably  pru- 
dent person  should  anticipate  as  a  probable  re- 
sult of  the  condition  of  the  machinery,  and,  un- 
less reasonably  prudent  persons  should  have  an- 
ticipated the  acddent  from  the  condition  of  the 
machinery  used,  to  find  for  the  employers. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  ii  70&-71&] 

7.  Saui. 

An  instruction  that  it  was  the  employers' 
duty  to  furnish  suitable  machinery,  and  that  the 
employ^  might  presume  that  the  employers  would 
do  their  duty  in  this  respect,  without  being 
chargeable  with  contributory  negligence  or  as- 
sumption of  risk,  could  not  have  been  understood 
as  meaning  that  because  of  such  presumption  an 
employe  could  not  be  guilty  of  contributory  neg- 
ligence, where  the  court  in  another  instruction 
clearly  submitted  that  question  to  the  jury. 

[Ed.  Note. — For  caseo  in  iMint  see  Cent  Dig. 
vol  46,  Trial,  H  708-717.] 

8.  Masteb   and    Sebvant  —  Absumftior    of 
Risk. 

A  servant  has  the  right  to  act  upon  the 

S resumption  that  the  master  has  discharged  his 
uty  with  reference  to  providing  suitable  ap- 
pliances, and  does  not  assume  the  risk  of  danger 
caused  by  the  master's  negligence. 

•Appeal  from  Circuit  Court,  St  Francis 
County;  Hance  N.  Hutton,  Judge. 

Action  by  J.  D.  Kerr  against  Pettus  &  Bu- 
ford.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

R.  J.  Williams  and  N.  W.  Norton,  for  ap- 
pellants.   S.  H.  Mann,  for  appellee. 

Mcculloch,  J.  Appellee  was  employed 
by  appellants  to  work  In  a  cotton  gin,  and 
sues  them  to  recover  damages  for  physical 
Injuries  received  while  at  work  replacing  a 
belt  which  had  escaped  from  a  pulley.  He 
alleged  In  his  complaint  that  appellants  neg- 
ligently fastened  a  rope  to  the  pulley  and 
the  shaft  on  which  It  revolved,  and  left  it 
there  with  a  loose,  knotted  end  six  or  eight 
inches  long,  and  tjiat  while  he  was  in  the 
act  of  replacing  the  belt  his  clothing  was 
caught  by  the  knotted  end  of  the  rope,  throw- 
ing him  against  the  shaft  and  Injuring  him. 
It  Is  also  alleged  that  the  rope  on  the  pulley 
was  In  a  dimly  lighted  place,  that  Its  pres- 
ence there  was  not  observable  without  close 
inspection,  and  that  appellants  were  also 
guilty  of  negligence  In  failing  to  warn  appel- 
lee of  the  presence  of  the  rope.    The  testi- 
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mony  adduced  at  the  trial  tended  to  estab- 
lish the  allegations  of  the  complaint  and  was 
sofflclent  for  that  purpose.  The  jury  render- 
ed a  verdict  In  favor  of  appellee,  assessing 
bis  damages  at  $500. 

It  Is  earnestly  insisted  that  the  testimony 
la  Insufficient  to  sustain  the  charge  of  negli- 
gence; but,  as  already  stated,  we  are  of  the 
opinion  that  It  was  legally  sufficient  to  Justl- 
ty  the  verdict  of  the  Jury.  It  Is  undisputed 
that  the  pulley  did  not  fit  on  the  shaft,  that 
it  had  to  be  tightened  with  the  rope,  and 
that  it  was  unusual  to  fasten  a  rope  to  the 
pulley  and  shaft  There  is  a  conflict  in  the 
evidence  as  to  there  being  a  knotted  end 
of  the  rope  extending  from  the  pulley  or 
shaft;  but  the  evidence  abundantly  estab- 
lishes the  fact,  and  that  it  caught  appellee's 
clothing  while  he  was  attempting  to  replace 
the  belt  on  the  pulley.  It  Is  true  that  no  one 
saw  the  end  of  the  rope  catch  the  clothing, 
but  from  the  condition  of  the  clothing  wrap- 
ped around  the  shaft  and  rope,  and  from  the 
position  appellee  occupied,  according  to  his 
testimony,  the  Jury  could  legitimately  draw 
the  Inference  that  the  Injury  occurred  in  that 
way.  The  evidence  tends  to  show  that  it 
was  not  proper  to  have  the  pulley  fastened  in 
tliat  way,  that  the  rope  with  the  knotted, 
loose  end  was  situated  In  a  dark  place,  where 
it  could  not  be  readily  observed,  that  it  fre- 
quently became  necessary  for  an  employ^  to 
go  there  to  replace  the  belt,  and  that  its 
presence  there  cansed  the  injury  to  appellee. 
This  was  sufficioit  to  make  out  a  charge  of 
culpable  negligence  on  the  part  of  appellants 
in  the  discharge  of  their  duty  to  their  em- 
ployes in  the  exercise  of  ordinary  care  to 
provide  a  safe  place  where  they  were  requir- 
ed to  work. 

Error  is  assigned  In  the  giving  of  the  fol- 
lowing Instruction  at  the  request  of  ai^el- 
lee:  "It  was  the  duty  of  the  defendants  to 
furnish  the  plaintiff  with  suitable  machinery, 
tools,  and  appliances  and  a  safe  place  for  him 
'  to  work,  and  the  plaintiff  had  a  right  to  pre- 
sume that  the  defendants  would  do  their 
duty  in  this  respect;  so  when  directed  by 
proper  authority,  or  when  in  the  perform- 
ance of  his  duty,  he  was  required  to  perform 
certain  services,  or  to  perform  them  In  a 
certain  place,  he  would  be  justified  in  obey- 
ing orders  without  being  chargeable  with  con- 
tributory negligence  or  with  the  assumption 
of  the  risk  in  so  doing."  The  chief  objection 
urged  to  this  instruction  is  that  it  defines 
the  duty  of  the  master  to  be  to  furnish  a 
safe  place  to  the  servant,  instead  of  a  rea- 
sonably safe  place.  The  objection  to  the 
instruction  was  general,  and  the  attention  of 
the  court  should  have  been  called  to  the  de- 
fect by  specific  objection. 

The  court  also  gave  the  following  at  appel- 
lant's request:  "Reasonably  safe  appliances 
furnishes  the  test  of  the  proprietor's  duty  to 
the  laborer;  and  If  you  find  the  shaft  and 
pulley  were  reasonably  safe  to  those  work- 
ing about  it  at  the  time  of  the  accident,  you 


will  find  for  the  defendants.**  The  two  In- 
structions are  not  in  conflict  with  each  other, 
but  the  latter  explains  and  qualifies  the  for- 
mer. Citizens'  Electric  Co.  v.  Thomas,  75 
Ark.  260,  87  S.  W.  427.  The  latter  explains 
what  Is  meant  by  a  safe  place,  and  tells  the 
jury  that  the  master  fully  discharges  his 
duty  to  the  servant  if  he  furnishes  reason- 
ably safe  appliances.  Both  instructions  were 
erroneous  in  falling  to  state  that  the  duty 
of  the  master  would  be  discharged  by  exer- 
cising ordinary  care  in  providing  reasonably 
safe  appliances  with  which  to  work.  Instead 
of  saying  that  It  was  the  absolute  duty  to 
provide  such  appliances.  That  is  the  real 
defect  in  the  Instruction;  but  no  objection 
has  been  made,  either  here  or  below,  on  that 
ground,  and  a  general  objection  was  not  suffi- 
cient Railroad  v.  Barnett,  66  Ark.  255,  45 
S.  W.  550. 

Instead  of  objecting  on  that  ground,  appel- 
lants requested  the  court  to  give  the  Instruc- 
tion quoted  above,  which  contains  the  same 
defect  Having  induced  or  acquiesced  In  the 
error,  they  cannot  complain.  Ft  Smith  L. 
&  T.  Co.  V.  Barnes,  80  Ark.  189,  96  S.  W.  976. 
If,  however,  the  instructions  just  quoted  were 
calculated  to  give  an  erroneous  Impression  of 
the  law  of  the  case,  It  must  have  been  entire- 
ly removed  by  the  following  instruction 
which  the  court  gave:  "The  law  holds  one 
operating  machinery  liable  for  only  such 
mishaps  as  a  reasonably  prudent  person 
should  anticipate  and  foresee  as  a  probable 
result  of  the  condition  of  the  machinery; 
and  unless  you  find  from  the  proof,  by  a  pre- 
ponderance, that  the  rope  was  the  cause  of 
the  accident,  and  that  it  was  upon  the  shaft 
and  pulley  in  such  a  way  tliat  those  in 
charge,  as  reasonably  prudent  persons,  should 
have  foreseen  and  anticipated  the  probability 
of  an  accident  such  as  hapi>ened,  you  will 
flnd  for  the  defendants." 

The  further  objection  urged  to  the  instruc- 
tion flrst  quoted  Is  that  it  told  the  jury  in 
effect  that  because  of  the  presumption  which 
the  servant  had  the  right  to  indulge  that  the 
master  bad  discharged  his  duty,  he  could  not 
be  guilty  of  contributory  negligence  in  so  do- 
ing, nor  could  be  held  to  have  assumed  the 
risk.  We  do  not  think  the  Instruction  could 
have  been  so  imderstood  by  the  jury,  so  far 
as  the  question  of  contributory  negligence  is 
concerned ;  for  the  court  In  another  instruc- 
tion given  at  appellant's  request,  clearly  sub- 
mitted that  question  to  the  jury.  As  to  the 
question  of  assumption  of  risk,  it  was  entire- 
ly correct  to  say  that  a  servant  has  the  right 
to  act  upon  the  presumption  that  the  master 
has  discharged  bis  duty  with  reference  to 
providing  suitable  appliances  and  a  safe 
place,  and  that  he  does  not  assume  the  risk 
of  danger  caused  by  the  negligence  of  the 
master.  Railroad  v.  Jones,  77  Ark.  367,  92 
S.  W.  244,  4  li.  R.  A.  (N.  8.)  837;  Southern 
Cotton  Oil  Co.  V.  Spotts,  77  Ark.  458,  92  8. 
W.  249. 
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Objection  Is  made  to  another  Instruction 
given  at  request  of  appellee,  but  we  find  no 
error  therein. 

The  record  Is  free  from  error,  and  the 
judgment  must  be  affirmed.    It  Is  so  ordered. 


PRANK  KENDALI/  LUMBER  CO.  ▼. 

SMITH. 

(Supreme  Court  of  Arkansas.    July  6,  1008.) 

1.  Deeds— TrrLE  Acquiked— Vendob  Without 
Title. 

A  grantee  of  one  without  title  or  interest 
in  the  land  conveyed  acquires  no  interest  therein. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Diff. 
vol.  16,  Deeds,  {  13.] 

2.  Taxation— Tax  Sales— Validitt. 

A  tax  sale  is  void,  where  the  clerk  failed 
to  record  the  list  of  delinquent  lands  and  notice 
of  sale,  and  certify  at  the  foot  of  the  record  in 
what  newspaper  the  list  was  published,  the  date 
of  publication,  and  for  what  time  the  same  was 
published  before  the  day  of  sale,  as  required  by 
Kirby's  Dig.  f  7086. 

[Ed.  Note'. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  {  1281.] 

Appeal  from  Grant  Chancery  Court;  Al- 
phonzo  Curl,  Chancellor. 

Suit  by  J.  S.  Smith  against  the  Frank  Ken- 
dall Lumber  Company  and  others.  From  a 
decree  of  dismissal,  defendant  Frank  Kendall 
Lumber  Company   appeals.     Affirmed. 

White  &  Althetmer,  for  appellant.  J.  M. 
McCaskill  and  Isaac  McClellan,  for  appel- 
lee. 

BATTLE,  J.  J.  S.  Smith,  complaining  of 
the  defendants,  Frank  Kendall  Lumber  Com- 
pany, Daniel  J.  Taylor,  as  county  clerk  of 
Grant  county,  to  this  state,  and  W.  J.  Rush- 
ing, as  county  treasurer  of  the  same  county, 
states  In  his  complaint: 

"That  the  N.  E.  %  of  N.  W.  %  of  section 
19  In  township  6  S.,  R.  11  W.,  which  Is  un- 
improved land,  situate  In  said  county,  was 
placed  on  the  tax  books  for  the  year  1903 
for  the  taxes  of  1878  to  1903,  and  by  the 
collector  of  said  county  Fetumed  delinquent 
for  same,  together  with  the  penalty  thereon, 
and  was  by  the  said  collector  on  the  15tb 
day  of  June,  1904,  after  the  same  having 
been  advertised  by  the  clerk,  as  required 
by  law,  sold  to  the  platntlflF  for  the  taxes, 
penalty,  and  costs  charged  against  same, 
amounting  to  $25.45,  and  a  certificate  of 
purchase  was  Issued  to  him  by  said  collector. 
•    •    • 

"That  afterwards,  on  April  23,  1900,  the 
defendant  Frank  Kendall  Lumber  Company 
filed  In  the  recorder's  office  of  said  county 
a  deed  from  Mary  Crossett  to  It  for  the 
above-described  lands,  except  that  In  said 
deed  the  name  of  the  county  and  state  In 
which  same  Is  situated  Is  not  given,  dated 
.\prll  20.  inoo,  •  •  •  and  on  said  April 
23,  190G.  applied  to  and  did  redeem  same  by 
paying  to  the  said  county  treasurer  the  sum 
of  $34.32,  which  amount  was  paid  over  to 
plaintiff  on  June  11,  lOOa 


"That  said  Mary  F.  CroBsett  had  no  Inter- 
est nor  title  in  said  land,  and  that  said  deed 
conveyed  no  Interest  to  said  defendant  lum- 
ber company,  and  that  It  had  no  right  to  re- 
deem said  tract  of  land  from  said  tax  sale, 
and  that  said  redemption  was  a  fraud  upon 
said  plaintiff. 

"Plaintiff  further  states  that  he  was  not 
aware  that  said  defendant  lumber  company 
had  no  title  to  said  land  when  he  accepted 
said  redemption  money,  and  that  upon  learn- 
ing the  status  of  affairs  he  offered  to  return 
same  to  said  treasurer,  together  with  any  in- 
terest that  might  be  due  thereon,  which  of- 
fer was  by  said  treasurer  refused.    •    •    • 

"The  plaintiff  Is  willing  to  return  said  re- 
demption money,  either  to  the  treasurer  or 
to  the  defendant  lumber  company,  together 
with  any  Interest  that  may  be  due  tbeieon, 
and  hereby  tenders  same,  payable  as  may  b& 
ordered  by  this  court 

"The  plaintiff  Is  entitled  to  tax  deed  from 
said  clerk  for  said  land  under  said  tax  pur- 
chase, and  has  tendered  to  him  the  legal  fee- 
for  making  same,  which  has  been  by  hlm^re- 
fused.    •    •    • 

"Wherefore  •  •  •  plaintiff  prays  that 
said  deed  from  Mary  Crossett  to  the  Frank 
Kendall  Lumber  Company  be  canceled,  set 
aside,  and  held  for  naught,  as  a  cloud  upon 
plalntlfTs  title  to  said  land;  that  the  derk 
be  ordered  and  directed  to  make,  execute, 
and  deliver  to  plaintiff  a  good  and  sufficient 
tax  deed  for  said  land;  and  that  plaintiff  be 
allowed  to  return  to  said  treasurer  of  said 
lumber  company  the  amount  of  redemption 
money  erroneously  drawn  by  bim,"  etc. 

An  amendment  was  made  to  the  complaint^ 
which  is  not  material. 

The  defendant  lumber  company  answered, 
and  admitted  that  the  land  was  sold  for 
taxes  and  purchased  by  plaintiff,  and  alleged 
that  the  sale  was  void  for  the  following, 
among  other,  reasons: 

"That  the  clerk  before  the  day  of  sale  had 
failed  to  attach  bis  certificate  to  the  de- 
linquent list,  showing  in  what  newspaper 
and  for  what  length  of  time  the  delinquent 
list  was  published  previous  to  the  day  of 
sale,  as  required  by  section  7086,  Kirby's  Di- 
gest, and  that  the  clerk  failed  to  keep  posted 
in  his  office  such  delinquent  list  for  one 
year." 

It  admitted  that  It  purchased  the  lands 
from  Mary  P.  Crossett,  and  that  wlthto  two 
years  from  the  date  of  sale  for  taxes  it  re- 
deemed the  same  by  paying  to  the  county 
treasurer  all  taxes,  penalty,  and  costs  legally 
Imposed  upon  the  same,  which  was  duly  ac- 
cepted by  the  plaintiff,  who,  before  accepting 
the  redemption  money,  knew,  or  by  the  ex- 
ercise of  reasonable  care  could  have  known. 
Its  title  to  the  land,  and  denied  that  It  com- 
mitted any  fraud  upon  plaintiff  In  redeeming 
the  land. 

The  defendant  lumber  company  demurred 
to  the  complaint,  which  the  court  overruled. 


Digitized  by 


Google 


Aik.) 


DOYLE  &  BOOTH  v.  EAVANAUGH. 


889 


and,  after  hearing  the  evidence,  dismissed  the 
action  and  the  lumber  company  appealed. 

The  grantor  of  appellant  bad  no  right, 
title,  or  interest  In'  the  land  In  controrersy. 
and  It  acquired  none.  Tbe  tax  sale  to  the 
appellee  was  void,  because  the  clerk  did  not 
record  the  list  of  delinquent  lands  and  notice 
of  sale  thereof,  at  which  appellee  purchased, 
and  certify  at  the  foot  of  the  record,  "stat- 
ing In  what  newspaper  said  list  was  pub- 
lished, and  the  date  of  publication,  and  for 
what  length  of  time  the  same  was  publish- 
ed before  the  second  Monday  In  June  then 
ensuing."  Section  7080,  Klrby's  Dig.;  Mar- 
tin v.  Allard,  55  Ark.  218,  17  S.  W.  878; 
Cooper  r.  Freeman  Lumber  Co.,  61  Ark.  36,  31 
8.  W.  981,  32  S.  W.  494;  Logan  v.  Eastern 
Arkansas  Land  Co.,  68  Ark.  248,  57  S.  W. 
798;  Osceola  Land  Co.  t.  Chicago  Mill  tc 
Lumber  Co.,  84  Ark.  8,  103  S.  W.  d09;  Earle 
Improvement  Co.  ▼.  Chatfleld,  81  Ark.  296, 
99  S.  Wi.  84;  Taylor  y.  State,  65  Ark.  595, 
47  S.  W.  1055;  Birch  v.  Walworth,  79  Ark. 
580,  96  S.  W.  140;  Hunt  v.  Gardner,  74  Ark. 
683,  86  S.  W.  426;  Magness  v.  Harris,  80 
Ark.  583,  98  S.  W.  362.  Appellant  Insists 
that  appellee  Is  barred  by  the  redemption 
and  refused  to  accept  the  return  of  the  mon- 
ey thereby  paid.  There  is  no  evidence  that 
he  accepted  the  same  through  mistake,  and 
he  has  not  appealed.  Neither  party  has  any 
Interest  in  the  land. 

Decree  affirmed. 


DOYLE  &  BOOTH  v.  KAVANAUGH. 
(Supreme  Conrt  of  Arkansas.     Sept.  28,  1908.) 

1.  Trial  —  Evidence  —  Instbuctionb— Ionob- 
INO  Testimont. 

Where,  in  replevin  by  a  chattel  mortgagee, 
there  was  evidence  that  the  mortgage  was  given 
to  secure  a  note  for  the  price  of  the  chattels 
mortgaged  and  also  to  secure  an  account  for  sup- 
plies, that  the  proceeds  of  an  obligation  of  a 
third  person,  assigned  as  security  for  the  price, 
were  applied  to  the  debt  for  supplies,  and  the 
balance  credited  on  the  note,  and  that  a  part 
of  the  note  remained  unpaid,  an  instruction  that 
If  the  note  from  the  third  person  was  assigned 
to  secure  the  price  of  the  chattels,  and  yielded 
enough  to  pay  the  same,  the  verdict  should  be 
for  defendant,  was  erroneous,  because  it  ignored 
evidence  and  took  from  the  consideration  of 
the  jury  the  question  of  whether  the  account  for 
supplies  had  been  paid  or  was  secured  by  the 
mortgage. 

fEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  613-623.] 

2.  Same— Errors  in  Instructtons  Cured  bt 
Other  Instructions. 

An  erroneous  instruction  Is  not  cured  by  an- 
other which  is  correct. 

fEd.  Note. — For  rnsos  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S$  705,  718.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;  Edward  W.  Wlnfleld,  Judge. 

Action  by  Doyle  &  Booth  against  C.  C. 
Kavanaugh,  administrator  of  J.  G.  Parmer, 
deceased.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.  Reversed,  and  remanded 
for  new  trial. 


This  Is  an  action  of  replevin,  brought  be- 
fore a  justice  of  the  peace  in  Pulaski  county 
to  recover  the  possession  of  two  mules  and 
a  wagon,  claimed  by  Doyle  &  Booth,  a  part- 
nership consisting  of  D.  M.  Doyle  and  C.  F. 
Booth,  under  a  mortgage  executed  to  them 
by  J.  G.  Parmer.  Judgment  was  rendered 
in  favor  of  Doyle  &  Booth  in  the  Justice  court, 
and  Parmer  appealed  to  the  circuit  court. 
There  the  verdict  of  the  Jury  was  in  favor 
of  Parmer.  Doyle  &  Booth  have  appealed, 
alleging  certain  errors  In  the  Instructions  of 
the  court. 

The  testimony  adduced  at  the  trial,  so 
far  as  material.  Is  as  follows:  During  the 
first  part  of  the  year  1905  J.  G.  Parmer 
bought  a  pair  of  mules  and  a  wagon  for  $195 
from  tbe  firm  of  Doyle  &  Booth.  He  gave 
his  promissory  note  therefor,  due  November 
1,  1905,  and  also  gave  a  mortgage  on  the 
mules  and  wagon  to  secure  the  payment 
thereof.  He  also  bought  his  supplies  for  that 
year  from  Doyle  ft  Booth.  The  mortgage 
referred  to  does  not  appear  in  the  record; 
but  both  parties,  without  objection,  testified 
as  to  Its  contents.  Doyle  says  that  the  mort- 
gage was  given  to  secure  both  the  $195  note 
and  the  supply  account;  that  the  supply  ac- 
count was  secured  primarily  by  the  assign- 
ment of  a  note  given  for  the  purchase  of 
land  by  one  Brewer  to  Parmer;  that  the 
mortgage  was  given  to  secure  the  $195  note, 
and  was  also  given  as  additional  security  for 
Parmer's  account  for  supplies.  Parmer  testi- 
fied that  the  Brewer  note  was  assigned  as 
security  for  the  $195  note  given  for  the  mules 
and  wagon;  that  Doyle  said  to  him  that  he 
would  have  to  have  other  security  on  tbe 
mules,  as  he  had  tbe  mules  on  the  crop  lien ; 
that  the  Brewer  note  was  collected,  and  the 
proceeds  were  applied  first  to  the  extinguish- 
ment of  the  debt  for  supplies,  and  the  balance 
was  credited  on  the  $195  note.  Doyle  testi- 
fied that  Parmer  owed  his  firm  $87.44  at  the 
time  of  the  Institution  of  this  suit  Parmer 
adduced  testimony  tending  to  show  that  the 
whole  debt,  both  the  note  and  the  account, 
had  been  paid. 

Over  the  objections  of  the  plaintiffs,  the 
court  Instructed  the  jury  as  follows :  "(1)  If 
you  find  an  amount  due  plalntifiF  by  defend- 
ant, you  will  so  state  by  your  verdict,  regard- 
less of  the  sale  of  wagon  and  mules.  (2)  If 
you  find  the  Brewer  note  was  given  to  secure 
the  purchase  price  of  the  mules  and  wagon, 
and  yielded  enough  to  pay  for  same,  you  will 
find  for  the  defendant  for  the  mules  and 
wagon,  or  their  value,  and  his  damages  for 
detention.  (3)  If  you  find  usury  charged  on 
any  Items  in  the  account,  you  will  find  same 
void,  and  disallow  them."  "(0)  You  are  fur- 
ther instructed  that,  if  you  find  by  a  prepon- 
derance of  the  testimony  that  the  defendant 
agreed  to  give  the  plaintiffs  $195  for  the 
mules  and  wagon,  and  executed  to  the  plain- 
tiffs his  mortgage  on  said  mules  and  wagon, 
and  his  crop  raised  in  White  county  In  1005. 
to  pay  for  said  mules  and  wagon  and  for 
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provlBloDS,  tools,  and  Implements  furnished 
him  by  the  plaintiffs,  and  that  the  said  In- 
debtedness has  been  paid,  or  that  the  plain- 
tiffs charged  the  defendant  osnrloas  Interest 
on  said  Indebtednens,  In  either  event  you  will 
find  for  the  defendant,  and  award  blm  pos- 
session of  said  mules  and  wagon,  If  to  be  had, 
and,  if  not,  then  their  value  and  such  dam- 
ages as  yon  may  find  the  defendant  is  entitled 
to  for  the  use  of  said  property  up  to  date, 
not  to  exceed  an  amount  of  50  cents  per  day 
since  the  defendant  was  possessed  of  said 
property." 

Buzbee  &  Hicks,  for  appellants.  A.  J.  New- 
man, for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
The  principal  point  which  appellants  urge  for 
the  reversal  of  this  case  is  the  giving  of  the 
second  Instruction.  The  vice  of  this  instruc- 
tion consists  In  the  fact  that  It  Ignores  the 
testimony  of  appellants  to  the  effect  that  the 
supply  account  was  also  secured  by  the  mort- 
gage on  the  mnles  and  wagon.  Applying 
the  proceeds  of  the  Brewer  note  to  the  pay- 
ment of  the  $195  note,  under  appellee's  theory 
of  the  case,  there  might  still  be  a  balance 
dne  appellants  on  the  supply  account  The 
second  instruction  took  from  the  considera- 
tion of  the  Jury  the  question  of  whether  or 
not  the  account  for  supplies  bad  been  paid, 
or  was  secured  by  a  mortgage  on  the  property 
In  controversy.  This  error  was  eliminated 
from  the  sixth  instruction,  which  covered  the 
same  phase  of  the  case ;  but  the  two  instruc- 
tions are  irreconcilable  and  conflicting.  No 
attempt  was  made  to  explain  the  first  in- 
struction in  the  latter.  It  cannot  be  known 
whether  the  Jury  found  for  the  appellee  be- 
cause it  l>elleved  the  Brewer  note  was  given 
to  secure  the  purchase  price  of  the  mules 
and  wagon  and  ^as  sufficient  to  pay  It,  as  di- 
rected by  the  second  instruction,  or  because 
it  believed  that  the  mortgage  was  given  to 
secure  both  the  $195  note  and  the  account  for 
supplies,  and  that  the  whole  indebtedness  had 
been  paid.  An  erroneous  Instruction  Is  not 
cured  by  another  instruction  which  Is  correct. 
If  it  cannot  be  said  which  Influenced  the 
Jury.  St  Louis,  Iron  Mountain  &  Southern 
Ry.  Co.  V.  Beecher,  65  Ark.  64,  44  S.  W.  715. 

For  the  error  In  giving  the  second  instruc- 
tion, the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


BAKER  V.  CAZORT. 
(Supreme  Court  of  Arkansas.     Sept  28,  1908.) 
1.  Appeax  ard  Ebbob  —  Record  —  Pbsbuup- 

TIONS. 

Where  a  peremptory  instruction  was  based 
on  an  instrument  not  set  out  in  the  abstract, 
the  court  on  appeal  will  presume  that  the  in- 
struction was  correct,  aiid  will  not  examine  the 
transcript  for  such  instrument 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  3,  Appeal  and  Error,  S  3751.] 


2.  Save. 

The  court  will  not  explore  the  transcript 
for  evidence  omitted  from  the  abstract  in  viola- 
tion of  court  rule  9  but  will  presume  that  the 
Judgrment  is  correct 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  if  3673-3678.] 

Appeal  from  Circuit  0>urt,  Crawford 
County;  Jeptha  H.  Evans,  Judge. 

Action  by  O.  T.  Cazort  against  T.  B.  Bak- 
er and  another.  From  a  Judgment  for  plain- 
tiff, defendant  T.  B.  Baker  appeals.  Af- 
firmed. 

J.  E  London  and  C  A.  Starblrd,  for  ap- 
pellant   Sam  R.  Chew,  tor  appellee. 

HART,  J.  G.  T.  Cazort  Instituted  this  ac- 
tion in  the  Crawford  circuit  court  to  enforce 
a  specific  attachment  on  two  mares,  which 
he  alleged  he  bad  sold  to  T.  B.  Baker  and 

A.  E.  Baker.  No  service  of  summons  was 
had  upon  A.  E.  Baker,  and  the  case  proce<:d- 
ed  against  T.  B.  Baker  alone.  After  the 
evidence  was  introduced,  the  court  told  the 
jury  that  the  facts  were  undisputed,  and 
that  the  only  question  about  which  there  was 
any  contention  was  whether  or  not  T.  B. 
Baker  became  a  purchaser  of  the  mares, 
within  the  meaning  of  our  law  authorizing 
this  character  of  suit  The  note  or  obliga- 
tion given  for  the  purchase  price  of  the 
mares  was  read  in  evidence,  and  the  court 
told  the  Jury  that  it  was  the  contract  of 
purchase,  and  that  by  its  terms  T.  B.  Baker 
and  A.  B.  Baker  became  the  purchasers  of 
the  mares.  The  Jury  was  then  directed  to 
find  for  the  plaintiff.  Pursuant  to  the  in- 
structions of  the  court)  the  Jury  returned  a 
verdict  for  O.  T.  Cazort,  and  T.  B.  Baker 
has  appealed. 

Appellee,  Cazort,  has  made  a  motion  to 
afiSrm  the  case  because  appellant  Baker,  has 
failed  to  comply  with  rule  9  in  his  abstract 
of  the  record.  Appellant's  abstract  does  not 
give  the  whole  Instructions  of  the  coiirt  but 
only  such-  excerpts  therefrom  as  he  deemed 
sufficient.  Nor  does  it  contain  his  motion 
for  a  new  trial,  or  any  reference  thereto. 
The  substance  of  the  testimony  of  Cazort, 
the  plaintiff  in  the  court  below,  is  not  given, 
but  only  appellant's  conclusion  of  Its  effect 
is  stated.  After  appellee's  brief,  which  con- 
tained his  motion  to  dismiss  for  noncompli- 
ance with  rule  8,  had  been  filed,  appellant 
prepared  a  supplemental  abstract,  wlilch 
contains  his  motion  for  a  new  trial  and  also 
an  abstract  of  the  testimony  of  3.  J.  Cravens 
and  T.  B.  Baker;  but  no  reference  is  made 
to  the  obligation  given  for  the  purchase  price 
of  the  property  in  controversy.  Cravens'  tes- 
timony is  confined  to  the  fact  that,  subse- 
quent to  the  purchase  from  Cazort  A.  E. 
Baker  mortgaged  the  team  of  mares  to  blm, 
that  be  did  not  pay  the  mortgage  debt,  and 
that  his  firm  seized  the  mares  under  Its 
mortgage,  and  afterwards  sold  and  delivered 
them  to  T.  B.  Baker.    The  testimony  of  T. 

B.  Baker  la  to  the  same  effect  snd  in  addi- 
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tlon  he  states  that  A.  E.  Baker  bought  the 
mares  from  Cazort  If,  as  stated  by  the 
court  to  the  jury,  the  obligation  showed  by 
its  terms  that  T.  B.  Baker  became  one  of 
the  purchasers  of  the  mares,  it  was  the  best 
evidence  of  that  fact,  and  could  not  be  con- 
tradicted by  parol  evidence. 

We  have  no  means  of  knowing  whether 
the  finding  of  the  court  in  that  respect  is 
correct  or  not,  except  by  exploring  the  tran- 
script; for  appellant  has  not  set  out  the  ob- 
ligation in  either  his  original  or  supplemen- 
tal abstract  It  is  evident  that  the  perempto- 
ry instructions  of  the  court  were  based  upon 
the  language  of  this  instrument  The  pre- 
sumption is  in  favor  of  the  correctness  of 
the  trial  court's  ruling  in  that  regard.  It 
has  been  repeatedly  held  by  this  court  that 
the  rules  of  practice  do  not  make  It  our  duty 
to  explore  the  transcript  for  evidence  thus 
omitted,  and  the  presumption  is  in  favor  of 
the  correctness  of  the  Judgment  of  the  trial 
court  For  a  full  discussion  of  the  proper 
office  of  the  abstract  and  the  reasons  for 
rule  9,  reference  is  made  to  the  case  of  Neal 
V.  Brandon,  74  Ark.  320,  35  S.  W.  T76.  Lat- 
er cases  in'  which  the  rule  has  been  enforced 
are  as  follows:  Shorter  University  v.  Frank- 
lin, 75  Ark.  671,  88  S.  W.  587,  974;  Merrltt 
V.  Wallace,  76  Arfc  217,  88  8.  W.  876;  Bea- 
vers V.  Security  Mutual  Ins.  Co.,  76  Ark. 
138,  88  S.  W.  848;  St  Louis,  Iron  Mountain 
&  Southern  Ry.  Co.  v.  Boyles,  78  Ark.  374, 
95  S.  W.  783;  Houghton  v.  Mosley,  80  Ark. 
259,  96  S.  W.  1066;  Van  Patten  v.  Wank.  82 
Ark.  547, 102  S.  W.  371;  Wallace  v.  St  Louis, 
I.  M.  &  Sou.  B.  Co.,  83  Ark.  356,  103  S.  W. 
747. 

The  judgment  is  affirmed,  for  noncompli- 
ance, with  rule  9. 


FORREST  CITT  v.  ORGILL  BROS.  *  CO. 

(Supreme  Court  of  Arkansas.     Sept  28,  1908.) 

1.  MuNiciPAi,    CoBPOBATioNs  —  Contracts — 
Supplies— Formal  Requisites. 

A  city's  contract  to  purchase  water  ma- 
chinery, not  authorized  by  any  ordinance,  reso- 
lution, or  order  of  the  city  couDcil,  as  required 
by  Kirby'B  Dig.  i  5473,  and  which  was  not 
ratified  by  any  formal  action  of  the  council, 
was  void. 

2.  Sauk  —  Iwfobmal  Cowtbaot— Execution — 

LlABIUTT  FOB   PbiCE. 

Where  a  city  purchased  waterworks  ma- 
chinery under  a  contract  which  was  void  for 
want  of  action  by  the  council,  as  required  by 
Kirby's  Dig.  §  5473,  but  the  machinery  was 
delivered,  retained,  and  used  by  the  city  for  near- 
ly two  years,  the  city  thereby  accepted  the  ma- 
chinery, and  the  contract  became  executed  by 
the  seller,  making  the  city  liable  for  the  price. 

SBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  36,  Municipal  Corporations,  }  686.] 

Hart,  J.,  dissenting. 

Appeal  from  Circuit  Court,  St  Francis 
County ;    Hance  N.  Hutton,  Judge. 

Action  by  OrgUl  Bros.  &  Co.  against  the 
city  of  Forrest  City.  Judgment  for  plaintiffs, 
and  defendant  appeals.     Affirmed. 


R.  J.  Williams,  for  appellant  John  Gat- 
Ung,  for  appellees. 

HILL,  C.  J.  This  is  a  suit  by  OrglU  Bros. 
&  Co.  against  Forrest  City  for  the  purchase 
price  of  machinery  for  waterworks.  It  was 
brought  February  26,  1907,  and  resulted  in 
favor  of  the  plaintiff  in  September,  1907,  and 
the  defendant  appealed. 

Gorman  was  mayor,  and  Fussell  chairman 
of  the  committee  on  waterworks  of  the  com- 
mon council  of  Forrest  City.  Acting  on  be- 
half of  said  city,  as  they  supposed  with  au- 
thority, they  purchased  machinery  for  wa- 
terworks from  OrglU  Bros,  ft  Oo.  at  the 
price  of  $1,642.90,  f.  o.  b.  Memphis.  The  ma- 
chinery was  to  be  Installed  by  the  city,  and 
was  received  in  October,  1905,  and  after  some 
delay  was  Installed  at  a  cost  of  $500  or  $600 ; 
Fussell  paying  therefor  and  the  city  refund- 
ing to  him  the  amount  he  expended.  There 
Is  some  difference  as  to  the  terms  of  the 
contract,  which  was  made  between  Mr.  Jones, 
representing  the  machinery  company,  and  Mr. 
Gorman  and  Mr.  Fussell,  on  behalf  of  the 
city;  Mr.  Gorman  and  Mr.  Fussell  saying 
that  they  called  for  machinery  which  would 
pump  three  wells,  which  the  city  then  had, 
and  two  others  which  It  contemplated  putting 
In.  Mr.  Jones  represented  that  this  ma- 
chine which  he  was  offering  them  would 
do  so,  apd  that  they  could  take  it  and  try  It 
for  30  days  (Mr.  Gorman  thought  It  was  60 
days)  before  they  paid  for  It.  Mr.  Jones  says 
that  he  represented  that  it  would  pump  100,- 
000  gallons  In  10  hours,  and  that  the  city  was 
to  have  30  days  to  try  it  The  machine 
did  not  work  satisfactorily  to  the  city,  and 
negotiations  were  entered  into  for  a  larger 
machine;  and  on  December  27th,  which  was 
probably  within  the  30  days,  the  mayor  wrote 
to  OrglU  Bros.  &  Co.,  asking  on  what  terms 
they  would  substitute  a  larger  compressor 
for  the  one  they  were  then  trying,  and  called 
their  attention  to  the  fact  that  they  had 
expended  something  over  $500  in  installing 
the  machine,  and  they  did  not  feel  called 
upon  to  pay  any  additional  expense  of  ex- 
I)eTlmenting  with  some  other  machine,  but 
would  consider  their  proposition  when  sub- 
mitted In  writing.  He  said  that  the  machine 
would  be  disconnected  and  the  use  of  it  dis- 
continued at  any  time  the  company  requested 
it  done,  and  that  they  (the  city)  were  thor- 
oughly satisfied  that  It  would  not  do  the 
work  for  which  It  was  purchased.  Mr.  Gor- 
man says  that  In  this  letter  he  offered  to  re- 
turn It,  and  also  in  a  conversation  with  Mr. 
Jones  he  offered  to  return  it  The  company 
Insisted  that  the  machinery  was  all  right, 
and,  if  properly  Installed  and  used,  would 
do  the  required  work. 

Negotiations  continued  between  the  par- 
ties for  several  months.  Experts  examined 
the  machinery  and  the  Installation,  but  could 
not  discover  the  trouble ;  but  It  was  not  filling 
the  reservoir  as  rapidly  as  was  expected  and 
required  for  the  uses  of  the  city.    Whether 
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due  to  the  machinery,  the  Installation,  the 
location  of  the  wells,  or  Improper  handling, 
is  not  made  clear.  Mr.  E^iBsell  was  asked 
why  they  did  not  disconnect  the  machinery 
and  discontinue  its  use  when  they  found  it 
was  not  working  satisfactorily.  He  says,  be- 
cause they  did  not  want  to  leave  the  town 
without  water,  and  they  bad  spent  six 
months  and  $150  trying  to  get  information 
as  to  what  the  trouble  was,  and  that  they 
had  no  place  to  store  It  When  Mr.  Gorman 
was  asked  why  they  did  not  send  it  back 
when  they  found  it  did  not  wor*  satisfactori- 
ly, he  said:  "We  had  a  machine  up  there 
that  cost  $760  with  the  tank,  and  we  were 
running  it  in  connection  with  this,  and  the 
two  supplied  the  town.  Now,  we  didn't  want 
to  set  this  aside  and  buy  another,  with  the 
probability  of  having  to  pay  for  this  one, 
too."  The  city  used  the  machine  from  the 
time  It  was  installed,  and  was  continuing  to 
use  it  when  this  case  was  tried.  It  was  used 
in  connection  with  other  machinery,  and  this 
machinery  pumped  about  half  of  the  water 
in  the  reservoir  which  supplied  the  city,  and 
the  city  was  collecting  water  rates,  and  the 
receipts  from  the  waterworks  were  monthly 
turned  into  the  city  treasury  during  all  the 
time  that  this  machinery  was  being  used. 

This  contract  was  not  authorized  by  any 
ordinance,  resolution,  or  order  of  the  city 
council  wherein  the  yeas  and  nays  were 
called  and  recorded,  as  required  by  section 
5473  of-  Klrby's  Digest,  nor  was  it  ratified 
by  any  formal  action  of  the  city  council. 
The  contract  was  therefore  void.  Cutler  v. 
Town  of  Russellville,  40  Ark.  105.  A  differ- 
ent principle  prevails,  however,  where  a  con- 
tract, which  is  within  the  power  of  the  mu- 
nicipality to  make,  is  made  without  authori- 
ty, but  passes  from  an  executory  state,  as  it 
was  In  Cutler  v.  Russellville,  supra,  to  an 
executed  one,  where  the  benefit  is  retained 
by  the  municipality.  Then  it  is  held  that 
the  municipality  cannot  retain  the  property, 
which  might  properly  have  been  purchased 
for  It  In  proper  manner,  and  defeat  a  recov- 
ery for  the  price  thereof,  or  recover  back 
the  price,  if  paid.  Frick  v.  Brlnkley,  61  Ark. 
397,  33  S.  W.  527;  Springfield  Furniture  Co. 
V.  School  Dist,  67  Ark.  236,  64  S.  W.  217; 
Book  V.  Polk,  81  Ark.  244,  98  S.  W.  1049; 
Texarkana  v.  Frledeli,  82  Ark.  631,  102  S. 
W.  374;  School  Dlst.  v.  Goodwin,  81  Ark. 
143,  98  S.  W.  696;  Luxora  v.  Jonesboro,  L. 
C.  &  E.  Ry.  Co.,  83  Ark.  275,  103  S.  W.  605, 
13  L.  R.  A.  (N.  8.)  157,  119  Am.  St  Rep.  139. 
In  Texarkana  y.  Frledeli,  supra,  it  was  said: 
"A  municipal  corporation  may  ratify  the  un- 
authorized acts  of  its  agents  or  officers,  which 
are  within  the  scope  of  the  corporate  powers, 
but  not  otherwise.  •  •  •  In  order  to  have 
ratification,  there  must  be  some  affirmative 
action  by  the  proper  officers,  or  some  negative 
action,  which  of  itself  would  amount  to  an 
approval  of  the  matter  in  question." 

Under  the  undisputed  facts  In  this  case, 
the  city  retained  the  machinery  which  sup- 


plied in  part  the  water  it  was  daily  using 
and  from  which  it  was  monthly  collecting 
revenue.  From  November,  1905,  to  February,. 
1907,  when  this  suit  was  brought  it  con- 
tinued to  use  the  machinery,  and  was  so  con- 
tinuing to  use  It  when  the  case  was  tried 
in  September,  1907,  a  period  of  almost  two- 
years.  Under  the  authorities  heretofore  cit- 
ed, the  city  must  be  held  to  kave  ratified 
the  purchase  of  the  machinery  and  waived 
its  insufficiency,  if  in  fact  the  unsatisfactory 
workings  of  the  water  plant  were  due  to  any 
fault  in  the  machinery.  Mr.  Benjamin  thus 
states  the  principle  which  governs:  '*Whett 
goods  are  sent  to  a  buyer  la  performance  of 
the  vendor's  contract,  the  buyer  is  not  pre- 
cluded from  objecting  to  them  by  merely- 
receiving  them;  for  receipt  is  one  thing  and 
acceptance  another.  But  receipt  will  be- 
come acceptance  if  the  right  of  rejection  is- 
not  exercised  within  a  reasonable  time,  or 
if  any  act  be  done  by  the  buyer  which  he 
would  have  no  right  to  do  unless  he  were- 
the  owner  of  the  goods."  Benjamin  on 
Sales,  703. 

As  to  whether  the  machinery  was  at  fault,, 
or  whether  It  was  due  to  the  installation  or 
the  improper  use  of  the  machinery,  or  to  sev> 
eral  other  causes  mentioned  In  the  testimony,. 
Is  not  important  The  city  could,  If  in 
fact  the  machinery  was  not  up  to  Its  repre- 
sentations, have  discontinued  the  use  of  it 
and  then  it  would  have  been  at  liberty  to- 
have  availed  Itself  of  its  remedies,  which  are 
pointed  out  In  Ward  Pum.  Mfg.  Co.  v.  Isbell 
&  Co.,  81  Arit.  549,  09  S.  W.  845.  It  did  not  d» 
so,  but  retained  it  for  such  a  length  of  time 
that  Its  acceptance  must  be  presumed;  for 
It  did  not  exercise  Its  right  of  rejection  with- 
in a  reasonable  time,  and,  moreover,  It  acted 
toward  the  machinery  in  a  way  that  it  had 
no  right  to  act  unless  it  were  the  owner — 
that  is,  kept  it  in  daily  use.  It  has  reaped 
the  t>enefit,  and  now  must  pay  the  price. 

Judgment  affirmed. 

HART,  J.,  dissents. 


SLEDGE  &  NORFLBErr  CO.  et  al.  r. 

CRAIG  et  al. 

(Supreme  Court  of  Arkansas.     Sept  28,  190S.> 

1.  Homestead  —  INCTJMBBAMCE  —  Consent  op 
Wife. 

Where,  though  the  mortgagor's  wife  was 
not  mentioned  in  the  mortgage,  yet  the  mort- 
gage concluded  with  the  stntement  that  "the 
garties  of  the  first  part  have  hereto  set  their 
ands  and  seals,"  and  her  name  wag  subscrib- 
ed thereto  with  the  names  of  the  other  mort- 
gagors, and  the  mortgage  contained  no  relin- 
qnisbment  of  dower,  in  order  to  give  effect  t» 
her  signature,  it  will  be  construed  to  show  an 
intent  to  join  in  the  grant. 

[Ed.  Note.— For  cases  in  i>oint  see  Cent  Dig. 
vol.  25,  Homestead,  {  205.] 

2.  Same— AcKNOwxEDOMERT  by  Wife. 

Under  Kirby's  Dig.  i  3901,_  avoiding  any 
conveyance,  mortgage,  or  other  instrument  af- 
fecting the  homestead  of  a  married  man  unless 
bis  wife  joins  in  and  acknowledges  it,  but  pre- 
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«cribin^  no  xmrticular  form  of  acknowIed{[ment 
•or  certificate  thereof,  no  particular  form  is  es- 
sential, but  it  is  sufficient  if  the  wife  joins  in 
the  execution  and  acknowledges  the  same  be- 
fore an  authorized  officer,  and  his  certificate  so 
states. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  §  213.] 

3.  Acknowledgment— Ctjbativb   Statttes. 

A  certificate  of  acknowledgment  not  con- 
forming to  the  general  statute  prescribing  the 
form  of  acknowledgments,  but  showing  that  the 
wife  acknowledged  before  the  officer  that  she 
executed  the  mortgaRe.  if  defective,  was  cured 
by  Act  March  20.  1903  (Laws  1903,  p.  151; 
Kirby's  Dig.  !  780),  declariuR  valid  all  instru- 
ments affecting  real  estate  defective  by  reason 
of  the  act  relating  to  conveyances  of  homesteads. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Acknowledgment,  {{  235-240.] 

4.  Same. 

Act  March  20,  1903  (Laws  1903,  p.  151; 
Kirby's  Dig.  g  7S6),  declaring  valid  all  instru- 
ments affecting  real  estate  defective  by  reason 
of  the  act  approved  March  18,  1887  (Laws 
1887.  p.  90),  relating  to  conveyances  of  home- 
4Steads.  is  not  inapplicable  because  the  homestead 
was  not  correctly  described  in  a  mortgage. 

[Ed.  Note.^For  cases  in  point,  see  Cent.  Dig. 
Tol.  1,  Acknowledgment,  U  2;i5-240.] 

Appeal  from  Crittenden  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  the  Sledge  &  Norfleet  Company  and 
others  against  Sol  Craig  and  others  to  reform 
a  mortgage  so  as  to  correctly  describe  the 
land  and  to  foreclose  the  same.  Decree  for 
defendants,  and  cou)plaIuants  appeal.  Re- 
versed and  remanded,  with  directions. 

St.  John  Waddell  and  Rose,  Hemingway, 
Cantrell  &  Loughborough,  for  appellants.  L. 
P.  Berry  and  A.  B.  Sbafer,  for  appellees. 

McCULLOCH,  J.  During  the  month  of 
March,  1900,  Craig,  Coston,  and  Duffing,  who 
were  farmers  residing  In  Crittenden  county. 
Ark.,  Jointly  executed  to  Sledge  &  Norfleet 
Company  of  Memphis,  Tenn.,  a  mortgage  on 
certain  crops,  live  stock,  etc.,  and  a  40-acre 
tract  of  hind  In  that  county  which  was  owned 
by  Craig  and  constituted  his  homestead.  The 
tract  is  Imperfectly  described,  but  it  Is  ad- 
mitted in  the  pleadings  that  it  was  the  Inten- 
tion of  the  parties  to  describe  and  convey  the 
tract  in  controversy.  This  is  a  suit  in  chan- 
cery instituted  by  appellants  Sledge  &  Nor- 
fleet Company  to  have  the  mortgage  reformed 
80  as  to  correctly  describe  the  land  Intended 
to  be  conveyed,  and  to  foreclose  the  mortgage. 
The  chancellor  refused  to  decree  a  foreclo- 
sure, on  the  ground  that  Craig's  wife  did 
not  properly  join  in  the  execution  of  the  deed 
and  acknowledge  the  same.  We  find,  bow- 
ever,  from  an  Inspection  of  the  deed  which  is 
copied  in  the  transcript  that  she  did  Join 
in  the  execution,  and  acknowledged  the  same 
before  an  oflBoer  authorized  by  law  to  take 
acknowledgments.  It  Is  true  that  her  name 
Is  not  mentioned  in  the  granting  clause  of 
the  deed,  along  with  the  names  of  the  other 
grantors,,  nor  In  any  part  of  the  deed,  but 
the  deed  concludes  with  the  statement  that 
"the  parties  of  the  first  ipart  have  hereto  set 
their  hands  and  seals,"  etc.,  and  her  name 


appears  subscribed  thereto  with  the  names  of 
the  other  grantors.  The  deed  contains  no 
clause  relinquishing  the  wife's  dower,  and, 
in  order  to  give  efCect  to  her  signature,  it 
must  be  construed  to  evidence  an  Intention  to 
join  in  the  grant  Pipkin  v.  Williams,  57 
Ark.  247,  21  S.  W.  433,  38  Am.  St.  Rep.  241. 
The  statute  provides  that  "no  conveyance, 
mortgage  or  other  Instrument  affecting  the 
homestead  of  any  married  man  shall  be  of 
any  validity  •  •  •  unless  his  wife  Joins 
in  the  execution  of  such  Instrument  and  ac- 
knowledges the  same."  Kirby's  Dig.  g  3901. 
This  statute  prescribes  no  particular  form  of 
acknowledgment,  and  the  court  has  held  that 
the  use  of  no  particular  form  or  words  Is  es- 
sential in  order  to  comply  therewith,  but  that 
it  Is  sufficient  if  the  wife  Joins  in  the  execu- 
tion of  a  deed,  and  acknowledges  the  same 
before  an  officer  authorized  by  law  to  cer- 
tify acknowledgments;  these  being  the  sub- 
stantive acts  required  by  the  statute  In  order 
to  give  validity  to  a  conveyance  of  the  home- 
stead. Pipkin  V.  Williams,  supra.  The  offi- 
cer's certiflcate  to  the  deed  involved  in  this 
case 'does  not  conform  to  the  general  statute 
prescribing  the  form  of  acknowledgments  to 
deeds,  but  It  does  show  that  the  wife  ac- 
knowledged before  the  certifying  officer  that 
she  executed  the  deed.  This  is  all  that  Is 
required  by  the  statute  directed  especially  to 
the  wife's  execution  of  a  conveyance  of  the 
homestead. 

But,  if  we  should  hold  that  the  certificate 
of  acknowledgment  Is  defective,  the  defect 
has  been  cured  by  a  subsequent  statute.  Act 
March  20,  1903  (Laws  1903,  p.  151;  KIrbys 
Dig.  (  786).  It  is  urged,  however,  that  the 
curative  statute  has  no  application,  because  . 
the  homestead  was  not  correctly  described  In 
the  deed.  Appellees  admitted  in  their  plead- 
ings the  existence  of  facts  which  Justify  a 
reformation  of  the  instrument  so  as  to  make 
it  correctly  describe  the  land;  hence  the 
cured  defect  in  the  certiflcate  of  acknowledg- 
ment, if  a  defect  existed,  presented  no  ob- 
stacle in  the  way  of  reformation  of  the  in- 
accurate description.  The  right  to  a  refor- 
mation of  the  instrument  rests  upon  estab- 
lished prlhclples  of  equity,  and,  when  the  de- 
fective certiflcate  of  acknowledgment  was 
cured  by  the  statute,  these  principles  came 
Into  operation  as  if  no  defect  had  ever  ex- 
isted. 

The  pleadings  also  present  the  Issue  wheth- 
er or  not  the  mortgage  Hen  on  Craig's  home- 
stead was  confined  to  his  separate  indebted- 
ness to  appellant  The  chancellor  found  that 
the  Indebtedness  of  all  the  mortgagors  was 
Joint,  and  amounted  to  the  sum  of  $854.21  at 
the  time  of  the  rendition  of  the  decree.  We 
think  the  conclusion  of  the  chancellor  In  this 
respect  was  correct,  and  that  part  of  the  de- 
cree Is  approved. 

The  decree  is  therefore  reversed  and  the 
cause  is  remanded,  with  directions  to  enter 
a  decree  foreclosing  the  mortgage  on  the  land 
described  in  the  complaint 
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FERRELL  T.  LAUOHINGHOnSE,  County 

Treasurer. 

(Supreme  Court  of  ArkuisaB.    Sept.  28,  1908.) 

ConNTiES— FisoAi.    Maitaobhbxt— Wabbants 
— Patmerts. 

Kirby'B  Dig.  I  7627,  makes  it  the  duty  of 
school  directors  to  draw  orders  on  the  county 
treasurer,  stating  the  consideration  therefor. 
Section  7628  provides  that  when  such  a  wai^ 
rant,  properly  drawn,  is  presented  to  the  coun- 
ty treasurer,  he  shall  pay  the  same  out  of  any 
funds  for  that  purpose,  beloneine  to  the  district 
'specified  in  the  warrant.  Held  that,  where  a 
person  had  a  judgment  against  the  directors 
based  on  a  warrant  drawn  by  them,  the  warrant 
was  merged  in  the  judgment,  and  the  county 
treasurer  could  not  be  compelled  to  pay  the 
judgment,  where  no  warrant  for  its  payment 
had  been  drawn. 

Appeal  from  Circuit  Court,  St  Francis 
County ;   Hance  N.  Hutton,  Judge. 

Mandamus  by  A.  B.  Ferrell  against  F. 
Laughingbouse,  county  treasurer,  to  compel 
the  payment  of  the  judgment.  A  demurrer 
to  the  petition  was  sustained,  and  plaintiff  ai>- 
peals.    Affirmed. 

There  was  presented  to  appellee,  as  .treas- 
urer of  St  Francis  county,  on  August  17, 
1906,  the  following  warrant:  "District  School 
Fund,  District  No.  16.  No.  12.  Aug.  16, 1906. 
Treasurer  of  St.  Francis  County,  Arkansas: 
Pay  for  A.  B.  Ferrell,  or  order,  the  sum  of 
seventy  no/uo  dollars,  to  vaccinate  school 
children,  out  of  the  fund.  $70.  Jno.  W.  Hall, 
W.  Sweet,  Directors."  The  treasurer  made 
on  it  the  following  Indorsement:  "School 
Warrant  Presented  August  17,  1906.  Not 
paid  for  want  of  funds  for  the  purpose  for 
which  this  warrant  was  Issued.  F.  Laugh- 
ingbouse, County  Treasurer."  After  this  ai>- 
pellant  obtained  Judgment  before  a  justice  of 
the  peace  on  the  warrant  In  March,  1907, 
appellant  petitioned  the  circuit  court  for  a 
writ  of  mandamus  to  compel  the  appellee  to 
pay  the  judgment  He  set  forth  in  his  peti- 
tion that  the  warrant  was  Issued  to  him  by 
the  directors  of  the  district  In  payment  for 
his  services  In  vaccinating  the  school  chil- 
dren of  the  district  who  were  unable  to  em- 
ploy a  physician  for  that  purpose;  that  the 
school  board  had  made  the  order  requiring 
the  children  to  be  vaccinated  under  the  ad- 
vice and  at  the  request  of  the  board  of  health 
of  the  town  of  Wldener,  in  said  county.  In 
which  the  school  was  located ;  that  smallpox 
was  prevalent  in  that  community,  and  the  or- 
der to  vaccinate  was  made  by  the  board  of 
directors,  because  it  was  considered  by  them 
dangerous  to  run  the  school  without  requir- 
ing the  children  to  be  vaccinated,  etc.;  and 
that  they  employed  the  appellant  to  perform 
the  services.  Appellant  alleged  that  he  bad 
obtained  judgment  on  the  warrant  and  ask- 
ed that  appellee  be  compelled  to  pay  the 
judgment,  together  with  interest  costs,  etc. 
The  appellee  demurred  to  the  petition.  The 
court  rendered  judgment  sustaining  the  de- 
murrer and  dismissing  the  petition,  and  this 
appeal  was  taken. 


John  Catling,  for  appellant  N.  W.  Nor- 
ton, for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
In  the  absence  of  a  warrant  drawn  by  the  di- 
rectors of  the  district  on  the  appellee  as 
treasurer  for  the  payment  of  the  judgment 
that  had  been  rendered  against  the  school 
district,  be  would  have  no  authority  to  pay 
same.  It  Is  the  duty  of  the  directors  to  draw 
orders  on  the  treasurer,  and  they  shall  state 
In  every  such  order  the  services  or  consid- 
eration for  which  the  order  was  drawn.  Sec- 
tion 7627,  KIrby's  Dig.  "When  the  warrant 
of  any  board  of  directors,  properly  drawn.  Is 
presented  to  the  treasurer  of  the  proper 
county,  he  shall  pay  the  same  out  of  any 
funds  in  his  hands  for  that  purpose  belong- 
ing to  the  district  specified  in  said  warrant" 
Section  7628,  KIrby's  Dig.  The  petition  does 
not  show  that  any  warrant  had  ever  been 
drawn  by  the  directors  of  school  district  No. 
16,  on  the  appellee  as  treasurer  of  the  coun- 
ty, for  the  payment  of  the  judgment  which 
the  petition  alleges,  and  the  demurrer  admits, 
had  been  obtained  against  the  district.  The- 
petition  does  not  show  that  any  such  warrant 
had  been  presented  to  appellee  and  that  he 
had  refused  Its  payment.  It  is  clear,  there- 
fore, that  no  cause  of  action  for  mandamus, 
against  appellee  is  stated  in  the  petition. 
The  warrant  set  forth  in  the  petition,  as  the 
latter  alleges,  had  been  used  as  the  basis  for, 
and  was  therefore  merged  in,  the  judgment 
The  remedy,  if  any,  is  for  mandamus  to  com- 
pel the  directors  to  issue  warrant  for  the 
payment  of  the  judgment;  but  that  case  Is 
not  before  us,  and  we  express  no  opinion  con- 
cerning it 

The  judgment  is  affirmed. 


MISSISSIPPI  VALLEY  CONST.  CO.  et  al.  r. 
CHAS.  T.  ABELES  &  CO.  et  al. 

(Supreme  Court  of  Arkansas.    Sept.  28,  1908.) 

1.  Pbiroipai.  ard  AaENT>— Undiboloskd  Pbin- 
ciPAii—LiABiurr— Election. 

Where  a  party  deals  with  an  agent  without 
knowledge  of  the  agency,  he  ma^  elect  to  hold 
the  after-discovered  principal,  if  the  election 
is  made  wittiin  a  reasonable  time  after  the  dis- 
covery. 

lEd.  Note. — ^For  cases  In  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  gg  513-520.] 

2.  Same  —  AtrrHOBiTT  or  Agent— Appabent 
AUTHOBITT — Sxobet  Instbuotions. 

Where  a  corporation,  having  contracted  to 
construct  a  building,  placed  B.  in  charge  there- 
of as  superintendent,  and  a  sign  was  erected, 
reciting  that  both  B.  and  the  corporation  were 
contractors,  B.  had  apparent  authority  to  pur- 
chase materials  on  the  corporation's  credit,  and 
the  corporation  was  liable  for  materials  so  pur- 
chased and  used  in  the  building,  notwithstand- 
ing secret  instructions  to  B.  to  purchase  all 
material  from  another. 

[Ed.  Note.— For  cases  in  point,'  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  gg  377,  S77V6-] 
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3.  COBPOBATIONS— Opticbbs— Statutobt  Lia- 
BrLiTT  —  Annuai,  Stateuent  —  Failubb  to 
File. 

Where  a  corporation  of  which  W.  had  been 
president  continuously  since  its  organization  had 
never  filed  an  annual  statement  signed  by   its 

£  resident  and  secretary,  as  required  by  Kirby's 
Mg.  i  859,  W.  was  subject  to  the  statutory  lia- 
bility created  by  such  section  for  the  corpora- 
tion s  debts. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  g$  1460-1467.] 

4.  Justices  or  the  Peace— Statement. 

In  an  action  before  a  justice  of  the  peace 
against  a  president  of  a  corporation  on  a  cor- 
porate liability,  where  the  president's  statutory 
liability  appeared  evidence,  taken  without  ob- 
jection, of  the  corporation  8  failure  to  file  an 
annual  statement  as  required  by  law,  it  was 
no  objection  to  a  judgment  against  bim  that 
the  account  filed  with  the  justice  contained  no 
statement  showing  such  statutory  liability. 

Appeal  from  Circuit  Court,  Pulaski  Conit- 
ty ;   Edward  W.  Wlnfleld,  Judge. 

Action  by  Chas.  T.  Abeles  ft  Co.  against 
M.  F.  Bain  and  others.  Judgment  for  plain- 
tiffs against  the  Mississippi  Valley  Construc- 
tion Company  and  Zeb  Ward,  and  they  ap- 
peal.   Affirmed. 

The  antborltles  referred  to  in  the  opinion 
as  cited  in  appellee's  iMrief  on  the  question 
of  undisclosed  principal  were  as  follows: 
Ford  V.  Williams,  62  U.  S.  287,  16  L.  Ed.  36, 
and  note;  Jones  v.  New  York  Guaranty  ft 
Insurance  <3o.,  101  U.  S.  622,  25  L.  Ed.  1030 ; 
Wheeler  v.  McGuire,  2  L.  R.  A.  812,  note; 
Mechem  on  Agency,  J|  699,  701 ;  1  Am.  ft  Bng. 
Ency.  of  Law  (1st  Ed.)  416,  note  S;  Meeker 
V.  Claghom,  44  N.  Y.  849;  Foster  y.  Persch, 
68  N.  Y.  400;  Cobb  v.  Knapp,  71  N.  Y.  348, 
27  Am.  Rep.  61 ;  Mattlage  v.  Poole,  16  Hun 
(N.  Y.)  666;  Garard  v.  Moody;  48  Ga.  96; 
Ferry  v.  Moore,  18  111.  App.  135. 

Appellee  sued  on  M.  F.  Bain  in  the  jus- 
tice court  on  account  for  $114.24.  After- 
wards, on  motion  of  appellees,  appellants 
were  made  parties  defendant.  On  the  trial 
day  In  the  Justice  court,  the  cause  was  dis- 
missed as  to  Bain,  and  judgment  by  default 
was  taken  against  appellants.  They  appeal- 
ed to  the  circuit  court. 

The  cause  was  tried  by  Jury  in  the  circuit 
court  upon  the  following  undisputed  evi- 
dence: "The  Mississippi  Valley  Construction 
Company  made  a  contract  with  one  Frank 
to  erect  for  him  a  building  and  furnish  all 
the  materials.  That  one  Bain  was  to  have 
half  of  the  profits,  and  was  employed  by  said 
Mississippi  Valley  Construction  Company  to 
superintend  the  erection  of  said  building  and 
to  purchase  the  material  for  the  same.  That 
the  president  of  the  company,  Zeb  Ward,  in- 
structed bim  to  buy  all  of  the  material  from 
the  Bock  Creek  Lumber  Company  and  from 
no  one  else,  but  there  was  a  part  of  the  ma- 
terial needed  for  the  erection  of  said  build- 
ing that  said  Bain  could  not  get  from  the 
Rock  Creek  Ltunber  Company,  and  he  bought 
this  from  the  plaintiffs,  Chas.  T.  Abeles  ft 
Co.,  and  that  this  lumber  is  the  bill  sued  on 
herein.    That  all  of  said  lumber  was  used 


in  erecting  said  building,  and  the  defendant, 
the  Mississippi  Valley  Construction  Com- 
pany, received  pay  from  said  Frank  for  the 
whole  contract  price  of  said  building,  In 
which  the  lumber  and  building  materials 
shown  on  the  account  sued  on  were  used  and 
that  they  have  never  paid  the  plaintiffs  for 
the  same,  and  that  the  price  charged  by 
plaintiff  in  said  account  for  said  materials 
is  .reasonable.  That  there  was  a  sign  on  the 
building  which  the  defendant  the  Mississippi 
Valley  Construction  Company  was  erecting 
which  had  on  It  in  large  letters:  'Contract- 
ors: Mississippi  Valley  Construction  Com- 
pany and  Bain.'  That  the  president  of  the 
defendant  company,  Zeb  Ward,  knew  that 
this  sign  was  on  the  building.  That  said 
Ward  testified  that  he  did  not  know  the  ma- 
terial bought  of  the  plaintiff  was  used  in 
said  building  till  it  had  been  so  used,  when 
the  bill  was  sent  to  him,  and  he  refused  to 
pay  it  The  evidence  showed  that  all  the 
material  shown  on  the  bill  sued  on  was  pur- 
chased by  Bain,  and  all  was  charged  to  him 
on  the  books  of  the  plaintiff  as  It  was  de- 
livered, and  was  not  charged  on  their  books 
to  either  defendant.  And  at  first  the  plain- 
tiffs brought  this  suit  against  Bain  alone, 
when  he  told  the  plaintiffs  that  the  Mis- 
sissippi Valley  Construction  Company  owed 
the  bin,  and  not  himself.  Then  the  plain- 
tiff made  out  the  blU  against  the  defendants 
the  construction  company  and  said  Ward, 
and  made  them  parties  to  the  suit,  using  the 
same  account,  but  before  the  trial  In  the 
circuit  court  the  plaintiff  made  out  Its  bill 
against  the  defendants  the  construction  com- 
pany and  said  Ward,  which  bill  was  duly 
verified,  and  filed  and  may  be  considered  as 
copied  herein  as  the  same  has  been  lost  The 
materials  sued  for  were  used  in  said  build- 
ing, and  were  necessary  for  Its  completion, 
or  other  like  material,  and  has  not  been  paid 
for.  It  was  admitted  by  the  defendants  that 
the  Mississippi  Valley  Constructloft  Com- 
pany is  a  corporation  organized  under  the 
laws  of  Arkansas  in  1901,  and  has  been  do- 
ing business  In  this  state  ever  since,  and  that 
the  president,  Zeb  Ward,  was  elected  Its 
president  at  its  organization,  and  is  now  Its 
president  and  has  been  continuously  since  it 
was  incorporated,  and  that  no  annual  state- 
ment of  said  corporation  signed  by  its  presi- 
dent and  the  secretary  or  by  any  one  else 
has  ever  at  any  time  been  filed  with  the  coun- 
ty clerk  of  Pulaski  county.  Ark.,  whidh  is  the 
domicile  of  said  company.  That  said  Ward 
was  absent  in  Texas  most  of  the  time  during 
the  construction  of  said  building,  and  he  left 
Bain  as  superintendent  of  the  defendant  com- 
pany to  construct  and  complete  the  building 
under  the  contract  with  Frank.  That  Bain 
had  a  half  Interest  In  the  profits  of  erecting 
the  building.  That  Ward  was  here  about  the 
time  the  building  was  finished,  and  the  ma- 
terial sued  on  in  the  account  of  the  plain* 
tiff  was  purchased  by  Bain  to  complete  the 
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building  and  was  so  used,  and  was  a  very 
small  part  of  the  material  used  In  its  con- 
struction, and  was  material  he  could  not  get 
from  tbe  Rock  Creek  Lumber  Company,  and 
was  necessary  to  complete  the  building  under 
the  contract  of  the  defendant  company." 

At  the  request  of  appellees,  the  court  gare 
the  following  instructions: 

"(1)  If  you  believe  from  the  evidence  that 
tbe  material  In  the  account  was  sold  and  de- 
livered by  the  plaintiff  and  the  same  was  us- 
ed In  the  Frank  building ;  that  the  Mississippi 
Valley  Construction  Coinpiiny  was  the  con- 
tractor to  build  said  building,  and  under  its 
contract  was  to  pay  for  all  material  that 
went  into  said  building,  then  the  said  Mis- 
sissippi Valley  Construction  Company  would 
be  liable  for  the  account  sued  on  for  the 
amount  the  evidence  shows  to  be  due  on  the 
same. 

"(2)  If  you  find  the  Mississippi  Valley  Con- 
struction Company  liable  in  this  case,  then  it 
is  admitted  that  Zeb  Ward  has  been  the 
president  of  said  company  from  its  organiza- 
tion in  1901,  and  that  no  annual  statement 
signed  by  him  as  president  and  the  secretary 
of  the  company  was  ever  filed  with  the  coun- 
ty clerk,  then  you  will  also  find  against  Zeb 
Ward  for  whatever  you  find  due  from  the  de- 
fendant Mississippi  Valley  Construction  Com- 
pany." 

To  the  giving  of  these  appellants  properly 
saved  their  exceptions. 

The  court  refused  the  following  prayer  of 
appellants:  "(1)  If  the  Jury  find  that  the 
Mississippi  Valley  Construction  Company  was 
a  corporation,  then  it  can  be  bound  only  by 
the  acts  of  its  authorized  agents,  and  the 
jury  cannot  find  a  verdict  against  said  com- 
pany unless  It  by  its  authorized  agents  con- 
tracted for  the  goods  sued  for."  The  appel- 
lant requested  the  court  to  give  the  follow- 
ing: "(2)  If  the  Jury  find  that  Bain  was  in- 
structed to  buy  goods  of  no  one  but  the  Rock 
Creek  Lumber  Company,  and  that  he  was 
told  by'  the  Mississippi  Valley  Construction 
or  its  president  to  buy  goods  of  no  one  ex- 
cept the  Rock  Creek  Lumber  Company,  then 
they  should  find  for  the  defendant."  The 
court  refused  this  prayer,  but  added  the 
words,  "Unless  said  company  knew  of  said 
purchase  and  made  no  objection  thereto," 
and  gave  it  as  thus  modified.  The  appellants 
properly  saved  their  exceptions  to  the  court's 
rulings. 

After  verdict  and  Judgment  for  appellee, 
appellants  filed  their  motion  for  new  trial, 
assigning  as  error  the  rulings  to  which  they 
had  saved  exceptions.  The  motion  was  over- 
ruled, and  this  appeal  followed. 


Eben  W.  Kimball,  for  appellants.  E.  B. 
Kinsworthy  and  O.  D.  Henderson,  for  appel- 
lees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  First.  The  Judgment  is  correct. 
While  Bain  purchased  the  material  sued  for 
in  his  own  name,  and  without  disclosing  his 
principal,  and  while  credit  was  extended  to 
him  as  the  supposed  principal,  it  was  never- 
theless true  that  he  was  the  agent  of  appel- 
lant construction  company,  and  was  clothed 
with  the  authority  to  buy  tbe  material  to  be 
used  In  tbe  construction  of  the  building.  The 
proof  shows  that  appellee  did  not  know  that 
Bain  was  the  agent  of  the  construction  com- 
pany when  the  credit  was  extended  to  him, 
and  that,  as  soon  as  this  agency  was  discov- 
ered, appellee  elected  to  proceed  against  the 
construction  company.  Instead  of  its  agent 
Bain.  The  doctrine  Is  well  settled  that  where 
a  party  deals  with  an  agent  without  any  dis- 
closure of  the  agency,  and  without  any  knowl- 
edge thereof,  he  may  elect  to  treat  the  after- 
discovered  principal  as  tbe  one  with  whom 
he  contracted,  and  hold  him  alone  responsible 
for  the  debt,  provided  tbe  election  is  made 
within  a  reasonable  time  after  the  discovery. 
Benjamin  v.  Birmingham,  50  Ark.  433.  8  S. 
W.  183.  See  cases  cited  in  appellee's  brief. 
Tbe  agent.  Bain,  under  the  proof,  was  cer- 
tainly clothed  with  the  apparent  authority  to 
make  tbe  purchase  from  appellee.  Jacoway 
V.  Insurance  Co.,  49. Ark.  323,  6  S.  W.  339. 
This  being  true,  appellant  construction  com- 
pany was  liable  notwithstanding  any  secret 
instructions  to  Bain  to  purchase  the  material 
from  another.  See  cases  cited  in  appellant's 
brief  In  Jacoway  v.  Insurance  Co.,  supra. 
These  principles  rule  this  case,  and  establish 
the  correctness  of  the  Judgment  upon  the 
uncontroverted  proof,  notwithstanding  tlie 
rulings  of  the  court  upon  the  prayers  for  in- 
structions may  not  liave  been  technically 
correct. 

Second.  Appellant  Ward  was  liable  under 
section  859  of  Klrby's  Digest,  making  the 
debt,  as  to  him,  under  the  facts,  a  statutory 
liability.  See  Nebraska  Nat  Bank  v.  Walsh, 
68  Ark.  433,  59  S.  W.  952,  82  Am.  Rep.  301. 
The  objection,  raised  here  for  the  first  time, 
that  tbe  account  filed  contained  no  statement 
showing  hlB  liability  under  the  above  stat- 
ute, cannot  avail.  There  were  no  written 
pleadings,  and  none  required.  The  evidence 
taken  without  objection  at  the  trial  showed 
his  liability  under  tbe  statute,  and  warranted 
tbe  judgment  against  him. 

Affirmed. 
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CT7MBERLAND   TELEPHONE  &  TEL& 

GRAPH  CO.  V.   QUIGLEY. 

(Coart  of  Appeals  of  Kentucky.    Oct.  16,  190S.) 

1.  TeLEORAFHS  and  TKLBPHONXS— TBAnSMIB- 

BiON    OF  MONIT—DM.AY— Company's   Lia- 
bility. 

That,  through  defendant  telephone  com- 
pany's negligent  delay  In  transmitting  money 
to  prepare  plaintiffs  daughter's  remains  for 
transportation,  plaintiff  suffer^  great  mental 
anguish  because  of  the  delay  in  transporting 
the  remains,  lost  time,  and  expended  money 
shows  a  cause  of  action  against- the  company. 

lEId.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  45,  Telegraphs  and  Telephones,  {  33.] 

2.  Sake. 

A  telephone  company  cannot  escape  liability 
for  negligently  delaying  transmission  of  money, 
sent  by  plaintiff  for  necessary  use  in  preparing 
his  dangnter's  remains  for  transportation,  on  the 
theory  that  it  is  uncertain  that,  if  the  money 
had  been  promptly  delivered,  the  sendee  would 
have  prepared  the  remains  for  shipment  earlier 
than  she  did,  or  that  the  railroad  company 
would  have  delivered  them  promptly,  where  the 
telephone  company  knew  the  use  for  which  the 
money  was  sent. 

5.  Sake— Dakaoes— Elements. 

A  telephone  company,  having  negligently 
delayed  transmission  of  monev,  sent  to  its  knowl- 
edge for  use  in  preparing  the  sender's  daugh- 
ters remains  for  transportation,  resulting  in  de- 
layed shipment  .of  the  remains,  is  liable  to  the 
sender  for  mental  anguish  and  humiliation  aris- 
ing because  he  was  unable  to  make  promi>t 
burial,  and  to  see  her  remains  before  decomposi- 
tion set  in,  and  for  loss  of  time  and  money  ex- 
pended. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Tel^raphs  and  Telephones,  H  69,  70.] 

4.  TBIAI/— MiSGOHDTICT    OF  CODNSEL. 

In  an  action  against  a  telephone  company 
for  negligent  delay  in  transmitting  money  to 
prepare  remains  for  transportation,  the  company 
was  not  prejudiced  by  plaintiff's  counsel's  state- 
ment to  the  jury  that  the  sendee  showed  that 
the  company  had  not  notified  her  by  trying  to 
mortgage  her  only  furniture  to  procure  the  nec- 
essary money,  though  there  was  no  evidence  of 
such  attempt,  where  the  jury  were  instructed 
to  disregard  counsel's  remark  if  he  went  be- 
yond the  evidence. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  8  316.] 

6.  Tkleobaphs   ahd   Telephones  — Verdict 
NOT  Excessive. 

Two  hundred  dollars  was  not  excessive  re- 
covery against  a  telephone  company  for  negli- 
gently delaying  transmission  of  money,  sent,  to 
the  company's  knowledge,  for  use  in  preparing 
plaintiff's  daughter's  remains  for  transportation, 
where  transportation  was  delayed  from  Friday 
to  Sunday,  resulting  in  mental  anguish  and  hu- 
miliation, and  loss  of  time  and  money,  to  plain- 
tiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  45,  Tel^raphs  and  Telephones,  {  74.] 

Appeal  from  Circuit  Court,  Barren  County. 

"To  be  officially  reported." 

Action  by  Richard  Quigley  against  the 
Cumberland  Telephone  &  Telegraph  Com- 
pany. From  a  Judgment  for  plalntifF,  de- 
fendant appeals.    Affirmed. 

Baird  ft  Richardson,  (or  appellant  Har- 
tin  ft  White,  for  appellee. 

LASSINO,  J.    Between  8  and  9  o'clock  on 
the  mornlog  of  Friday,  July  12,  1907,  Rich- 
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ard  Quigley  deposited  with  the  agent  of  the 
appellant  company,  the  Cumberland  Tele- 
phone ft  Telegraph  Company,  at  Glasgow, 
Ky.,  $25,  to  be  transmitted  and  delivered  to 
his  daughter,  Eddie  Curd,  in  Louisville,  Ky., 
for  the  purpose  of  having  the  body  of  the  in- 
fant child  of  appellee,  who  had  died  at  the 
home  of  Eddie  Curd,  her  sister,  in  Louisville, 
Ky.,  prepared  for  burial,  and  shipped  to  their 
home  in  Barren  coun^.  All  of  the  necessary 
charges  were  paid  by  the  appellee.  Including 
the  messenger  fee  for  noticing  Eddie  Curd 
tliat  the  money  had  been  telegraphed,  and 
for  her  to  call  at  the  ofiBte  of  the  appellant 
company  in  Louisville  and  get  it  The  mon- 
ey was  not  delivered  to  Eddie  Curd  until 
about  noon  on  Saturday,  and  because  of  its 
delay  In  transmission,  appellee  alleged  that 
he  was  caused  to  lose  time  and  expend  mon- 
ey, and  suffer  great  mental  pain  and  anguish 
and  humiliation,  and  he  sued  to  recover  of 
appellant  damages  therefor.  This  litigation 
resulted  In  a  verdict  In  fbvor  of  appellee  for 
$200,  and  from  the  judgment  predicated  on 
that  verdict  this  appeal  is  prosecuted. 

The  facts,  as  alleged  In  the  pleadings,  and 
as  gathered  from  the  proof,  are  as  follows: 
Appellee's  daughter,  a  girl  some  11  or  12 
years  old,  while  on  a  visit  with  her  mother 
to  her  married  sister,  Eddie  Curd,  who  lived 
in  the  city  of  Louisville,  was  taken  sick  and 
died.  This  was  on  Thursday,  July  11th, 
about  noon.  Mrs.  Curd  telegraphed  her  fath- 
er, who  lived  some  four  miles  from  Glasgow, 
notifying  him  of  the  death  of  his  daughter, 
and  also  sent  a  special  delivery  letter  to  a 
friend  living  in  Glasgow,  with  the  instruction 
that  he  communicate  with  her  father  and 
apprise  him  of  the  fact  that  his  daughter 
was  dead.  In  both  the  telegram  and  the  let- 
ter she  notified  her  father  to  forward  to  her 
the  money  necessary  to  prepare  the  corpse 
for  burial  and  shipment  as  she  was  without 
funds  herself.  The  telegram  was  received 
early  Friday  morning.  Appellee  at  once  went 
to  Glasgow  where,  upon  his  arrival,  he  also 
received  the  special  delivery  letter.  With 
the  letter  and  the  telegram  he  called  upon 
the  agent  of  appellant  company  in  charge  of 
its  office  In  Glasgow,  and  notified  him  of  the 
contents  of  the  letter  and  of  his  purtw'se  and 
desire  to  send  the  money  at  once  to  his 
daughter.  Upon  being  assured  that  the  mon- 
ey could  and  would  be  promptly  forwarded, 
and  that  It  would  not  take  over  30  or  40 
minutes  to  complete  the  transaction,  he  paid 
to  the  agent  the  $26,  together  with  all  the 
necessary  charges  for  telegraphing  and  trans- 
mitting the  money,  together  with  the  mes- 
senger fee  to  notify  his  daughter  that  the 
money  had  been  sent  This  was  al>out  9 
o'clock  in  the  morning.  Appellee  returned  to 
bis  home,  and,  relying  upon  the  assurances 
of  the  agent  of  appellant  company  that  the 
money  would  be  promptly  transmitted  to  his 
daughter,  he  at  once  made  arrangements  for 
the  necessary  vehicle  to  meet  the  corpse  at 
the  6  o'clock  train  In  Glasgow,  upon  which 
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train  his  daughter  would  have  had  ample 
time  to  ship  the  corpse  bad  the  money  been 
promptly  delivered,  as  he  expected  It  to  ba 
The  corpse  was  not  upon  the  train,  and  ap- 
pellee, being  at  a  loss  to  know  what  was  the 
matter,  or  what  he  should  do,  called  upon 
the  agent  of  the  company  with  whom  he  had 
the  conversation  that  morning,  and  learned 
that  the  money  had  not  yet  been  delivered 
to  his  daughter,  but  was  assured  that  It 
would  be  delivered  early  Saturday  morning, 
In  time  for  the  shipment  of  the  corpse  of  his 
child  on  the  morning  train,  which  would  stop 
at  Cave  City,  some  three  or  four  miles  away 
from  appellee's  home.  Accordingly  appellee 
went  home,  and  again  made  preparation  for 
meeting  the  corpse  at  Cave  City.  When  the 
train  arrived  he  was  again  disappointed,  as 
the  corpse  was  not  on  It  He  then  called  up 
his  daughter  In  Louisville,  over  the  appel- 
lant company's  line,  and  learned  that  the 
money  had  Just  then — about  11:30  a.  m. — 
been  paid  to  her.  She  did  not  hare  time, 
after  receiving  this  money  on  Saturday  at 
11:30  a.  m.,  to  have  the  body  prepared  for 
shipment,  secure  the  necessary  permit,  etc., 
to  have  It  shipped  on  the  3  o'clock  train,  and 
hence  was  compelled  to  wait  until  Sunday 
morning,  when  ihe  body  was  shipped  to  Cave 
City,  arriving  there  at  11  o'clock  Sunday, 
and  was  burled  about  4  o'clock  on  the  even- 
ing of  the  same  day.  At  this  time  the  body 
was  badly  discolored,  and  In  an  advanced 
state  of  decomposition. 

Counsel  for  appellant  offer  quite  a  number 
of  reasons  why  the  judgment  should  t>e  re- 
versed. Their  first  complaint  is  that  the  pe- 
tition was  fatally  defective,  and  that  the  de- 
murrer should  have  been  sustained  thereto. 
In  substance,  it  alleges  that,  by  reason  of 
the  negligent  acts  of  appellant  In  falling  to 
transmit  the  money,  the  plaintiff  was  caus- 
ed to  suffer  great  mental  pain  and  anguish, 
by  reason  of  the  delay  in  the  shipment  of  the 
corpse,  loss  of  time,  and  expenditure  of  mon- 
ey. We  are  of  opinion  that  these  allegations 
constituted  a  cause  of  action,  and,  if  true, 
appellant  should  be  held  answerable  there- 
for. 

Appellant's  next  complaint  Is  that  It  was 
not  liable,  because  of  the  intervention  of  a 
new  agency.  In  the  persons  of  Eddie  Curd  and 
the  railroad  company,  and  that  It  Is  uncer- 
tain, even  though  the  money  had  been 
promptly  delivered  by  appellant,  whether  or 
not  Eddie  Curd  would  have  promptly,  or 
sooner  than  she  did,  prepared  the  corpse  for 
shipment,  or  that  the  railroad  company,  aft- 
er receiving  same,  would  have  promptly 
shipped  and  delivered  it  to  its  destination  in 
Barren  county,  and  therefore,  under  the  rule 
announced  in  the  cases  of  Tallferro  v.  West- 
em  Union  Telegraph  Company,  64  S.  W.  825, 
21  Ky.  Law  Rep.  1290,  Chapman  v.  Western 
Union  Telegraph  Company,  90  Ky.  265,  13  S. 
W.  880,  and  Smith  v.  Western  Union  Tele- 
graph Company,  84  Ky.  664,  2  S.  W.  483, 
there  can  be  no  recovery.    In  the  Tallferro 


Case  no  recovery  was  allowed  "because," 
said  the  court,  "his  telegram  was  only  an 
inquiry.  It  may  be  that  If  his  telegram  bad 
been  received  In  the  confusion  of  the  house- 
hold, an  answer  might  not  have  been  sent, 
or  if  sent,  by  some  miscarriage,  without  fault 
of  appellee.  It  might  never  have  reached  ap- 
pellant. Iiegal  damages  are  such  as  directly 
and  naturally  result  from  the  wrongful  act 
complained  of."  In  the  Chapman  Case  Chai>- 
man  sued  for  loss  occasioned  by  not  being 
able  to  attend  his  father  before  death,  al- 
leging that,  had  the  telegram  been  delivered, 
he  would  have  visited  his  father,  and  his 
father  would  have  made  him  a  present  of  & 
note  which  be  held  against  him.  The  re- 
covery In  this  case  was  denied,  because  the 
claim  on  which  the  damage  was  founded  was 
entirely  too  remote,  it  being  uncertain  wheth- 
er his  father  would  have  given  him  the  note 
or  not,  and  that  there  was  nothing  In  the 
telegram  to  put  the  company  upon  notice  of 
the  purpose  for  which  Chapman  wanted  to 
see  his  father  before  death.  In  the  case  of 
Smith  V.  Western  Union  Telegraph  Company 
appellant  sought  to  recover  damages  because 
of  the  failure  to  deliver  to  him  a  message  no- 
tifying him  of  the  condition  of  the  stock 
market,  alleging  that,  had  he  received  the 
message,  he  would  have  telegraphed  certain 
instructions  to  his  broker,  and  thereby  saved 
himself  several  thousand  dollars.  Here  again 
the  damages  were  held  to  be  too  remote  and 
speculative,  and  tluit  the  failure  to  deliver 
the  telegram  in  the  ordinary  course  of  events 
could  not  be  charged  to  have  been  th^  cause 
of  pecnnlary  loss.  It  will  be  observed  that 
in  none  of  these  cases  was  the  company  no- 
tified of  the  particular  importance  attached 
to  the  telegram,  which  was  later  made  the 
basis  of  the  claim  for  damages.  But  not  so 
in  the  case  at  bar.  The  company  knew  that 
appellee's  daughter  had  written  to  him  that 
she  was  unable  to  stilp  the  corpse  because  of 
the  lack  of  funds,  that  it  would  take  $25, 
and  that  it  was  to  meet  this  very  emergency 
that  the  money  was  sent.  It  is  common 
knowledge  that  in  warm  weather  a  corpse 
cannot  be  kept  long  before  decomposition  be- 
comes advanced.  Hence  appellant's  agent 
and  servants  must  have  known  that  any  de- 
lay on  their  part  in  the  transmission  of  this 
money  and  the  carrying  out  of  their  contract 
with  appellee  would  delay  the  interment  of 
his  daughter,  and  it  is  but  natural  and  hu- 
man that  he  would  suffer  mental  worry  and 
anguish  by  having  the  burial  of  his  child 
delayed  until  its  body  was  in  an  advanced 
state  of  decomposition. 

Appellee  desired  to  give  his  daughter  a 
decent  and  timely  burial.  With  this  end  In 
view  he  sought  the  services  of  appellant,  and 
appellant  contracted  with  him  to  send  the 
money  necessary  to  enable  him  to  have  his 
daughter  properly  prepared  for  burial  and 
promptly  shipped.  Had  It  carried  out  Its 
contract,  and  delivered  this  money  within  n 
reasonable  time, '  there  ia  no  question  but 
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■what  the  body  would  have  been  promptly 
shipped,  and  the  wish  and  desire  of  the 
father  gratified.  It  failed,  however,  to  carry 
out  Its  contract,  and  scant  excuse  is  offered 
in  the  record  for  Its  not  having  done  so.  An 
attempt  Is  made  to  shift  the  responsibility 
for  the  delay  In  delivering  the  money  to  Ed- 
die Curd,  appellee's  daughter,  but  the  decided 
weight  of  the  testimony  and  the  circumstan- 
ces surrounding  the  transaction  are  altogeth- 
er in  favor  of  the  finding  of  the  Jury  that 
the  responsibility  for  this  delay  in  the  deliv- 
ery of  the  money  rested  with  appellant,  hence, 
if  by  Its  negligence  appellant  added  to  the 
weight  of  sorrow  then  borne  by  appellee  be- 
cause of  the  loss  of  his  child.  It  should  be 
made  answerable  therefor;  for,  as  said  by 
this  court  In  the  case  of  Western  Union  Tele- 
graph Company  v.  Caldwell,  102  S.  W.  840,  81 
Ky.  Law  Rep.  497,  appellant  will  not  be  per- 
mitted to  escape  responsibility  for  Its  acts 
upon  the  theory  that  what  appellee's  agent 
might  have  done  was  too  remote  to  entitle 
him  to  compensation. 

It  Is  further  insisted  tiiat,  as  the  child  was 
already  dead,  the  mere  delay  in  Its  shipment 
and  Interment  affords  no  ground  of  complaint 
for  appellee.  To  this  we  cannot  agree.  The 
delay  in  the  delivery  of  the  money  and  conse- 
quent shipment  of  the  body  denied  to  appel- 
lee the  right  to  give  his  child  a  prompt  burial ; 
denied  to  him  the  right  to  look  upon  its 
features  as  they  were  In  life,  for,  while  It  Is 
true  that  before  Interment  the  casket  was 
opened,  it  is  equally  true  that  at  that  time 
the  body  had  become  so  discolored,  and  de- 
composition was  so  far  advanced,  that  the 
father  saw  instead  of  the  features  of  his 
child,  a  badly  discolored  and  decomposed 
corpse.  If  this  condition  was  brought  about 
by  the  negligence  of  appellant,  and  in  conse- 
quence thereof  appellee  miffered  mental  an- 
guish, humiliation,  and  pain,  appellant  com- 
pany should  likewise  be  held  answerable 
therefor. 

Appellant  also  complains  that  the  court  er- 
red in  instructing  the  Jury  tliat  appellee 
might  recover  for  loss  of  time  and  money  ex- 
pended, which  were  due  to  the  negligence 
of  appellant  The  petition  charged  that  there 
was  a  loss  of  time  and  expenditure  of  money 
in  going  to  the  trains  for  the  purpose  of 
meeting  the  corpse.  If  there  was,  and  the 
delay  in  the  shipment  of  the  corpse  was  oc- 
casioned by  the  failure  of  appellant  to  carry 
out  Its  contract  promptly,  then  it  should  be 
held  answerable  therefor,  and  the  court  prop- 
erly submitted  this  question  to  the  Jury. 

Appellant  also  complains  that  the  court 
erred  in  instructing  the  Jury,  but  the  record 
shows  that  the  instructions  were,  if  anything, 
more  favorable  to  appellant  than  they  were  to 
appellee. 

Appellant  also  charges  that,  because  of 
misconduct  on  the  part  of  counsel  for  appel- 
lee In  addressing  the  Jury,  the  case  should  be 
reversed.  The  language  complained  of  is  as 
follows:  "I  will  tell  you  how  you  can  know 


that  the  defendant  did  not  notify  Eddie  Curd, 
and  why  you  should  believe  her  in  preference 
to  Clyde  Harris.  Eddie  Curd  went  out  and 
tried  to  mortgage  her  only  furniture  to  get 
the  money  with  which  to  buy  a  coffin  and 
ship  the  corpse,  and  you  know  she  would  not 
have  done  this  if  she  had  been  notified  by  the 
defendant."  At  the  time  these  remarks  were 
made  counsel  for  appellant  objected,  and  the 
court  thereupon  directed  the  Jury  that  they 
must  bear  the  evidence  in  mind,  and  If  coun- 
sel went  outside  of  the  evidence  in  his  speech, 
they  must  disregard  it.  It  was  error  for 
counsel  to  make  a  statement  of  fact  which 
was  not  supported  by  the  evidence  in  the 
case,  and,  upon  his  doing  so,  the  trial  court 
should  have  excluded  it,  and  reprimanded 
him  for  having  done  so,  and  directed  the  Jury 
to  disregard  the  statement,  but  we  are  of 
opinion  that  the  admonition  of  the  court  had 
this  effect  before  an  intelligent  Jury,  and  that 
appellant's  case  was  not  prejudiced  thereby. 

To  the  complaint  that  the  verdict  is  ex- 
cessive we  may  say  that  larger  verdicts  have 
repeatedly  been  upheld  in  cases  not  more 
meritorious  and  under  circumstances  less 
aggravating. 

On  the  whole  case  it  Is  apparent  that 
appellant  had  a  fair  trial,  and  the  Judgment 
is  therefore  affirmed. 


HUTCHISON  V.  COHANKUS  MFG.  CO. 

(Court  of  Appeals  of  Kentucky.     Oct.  16, 
1908.) 

1.  Mabteb  and  Sebvant— Injubt  to  Sebvant 
— Cause — Evidence. 

Evidence  held  to  show  that  the  worn-out 
condition  of  a  machine  was  not  the  cause  of 
injury  to  an  employ^,  whose  hand  was  caught 
by  a  revolving  cylinder. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  951,  959.] 

2.  Same— Defective  Machinebt. 

An  employ^,  who,  in  suing  for  injuries,  re- 
lies upon  the  employer's  failure  to  furnish  rea- 
sonably safe  machinery,  must  show  that  his  in- 
juries were  caused  by  defective  machinery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |  871.] 

3.  Same  —  EmplotS's  Inexpeeiewce  —  Right 
TO  Eelt  Upon. 

An  employe,  suing  for  injuries,  cannot  rely 
upon  inexperience  or  ignorance  of  danger  as  to 
matters  involving  ordinary  laws  of  nature,  such 
as  that  a  revolving  cylinder  with  sharp  teeth 
will  injure  a  hand,  if  permitted  to  come  in  con- 
tact with  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant  g{  003,  604.] 

4.  Same— Choice  oe  Wats. 

An  employ^  cannot  recover  for  injuries  re- 
sulting from  his  voluntary  selection  of  a  dan- 
gerous way  of  performing  a  duty,  where  a  safe 
way  was  open  to  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  84,  Master  and  Servant,  $  702.] 
8.  Same— CoNTBiBTJTOBT  Negligence. 

A  factory  employ^  cannot  recover  for  loss 
of  a  hand,  caught  in  a  revolving  cylinder  stud- 
ded with  sharp  teeth,  while  attempting  to  re- 
move an  obstruction  from  the  cylinder,  where  he 
appreciated  the  danger  of  allowing  bis  hand  to 
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touch  the  cylinder,  the  machine  was  being  stop- 
ped by  his  ordeiB,  and  to  get  his  band  in  he 
bad  to  raise  a  guard  designed  to  keep  bands  out. 

Appeal  from  Oircait  Court,  McCraclcen 
County. 

"Not  to  be  officially  reported." 

Personal  Injury  action  by  J.  M.  Hutchl- 
Bon  against  the  Cobanlsas  Manufacturing 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Crice  &  Ross,  for  appellant  Wheeler, 
Hughes  &  Berry,  for  appellee. 

CLAY,  €.  This  action  was  Institated  by 
appellant,  J.  M.  Hutchison,  against  the  ap- 
pellee, Cohankus  Manufacturing  Company,  to 
recover  the  sum  of  $10,000  for  personal  in- 
juries. Appellant  based  his  right  of  recov- 
ery on  the  failure  of  appellee  to  furnish  him 
a  reasonably  safe  place  in  which  to  worlc 
and  reasonably  safe  machinery  with  which 
to  work ;  also  upon  the  fact  that  he  was  in- 
experienced, and  that  appellee  failed  to  warn 
bim  of  the  dangerous  character  of  the  ma- 
chine which  injured  him.  At  the  conclusion 
of  plaintiff's  testimony  the  defendant  aslced 
for  a  peremptory  instruction.  This  was  re- 
fused. The  motion  was  renewed  at  the  con- 
clusion of  all  the  evidence,  and  then  sus- 
tained. Of  this  ruling  the  appellant  com- 
plains. 

Appellee  operates  a  manufacturing  estab- 
lishment In  the  city  of  Paducah,  where  rope, 
twine,  and  other  products  are  made.  At  the 
time  of  his  injury  appellant  was  engaged  In 
working  about  a  "hard  waste"  machine. 
This  machine  was  operated  by  means  of 
belts  and  pulleys  propelled  by  steam.  Con- 
nected with  the  machine  were  two  small 
rollers  and  a  cylinder.  The  cylinder  was 
about  3  feet  in  diameter,  2  feet  in  width, 
and  was  studded  with  small,  sharp  teeth. 
The  rollers  were  the  same  length  as  the 
cylinder,  and  each  was  about  30  inches  in 
diameter.  The  rollers  and  cylinder  were 
partly  covered  by  a  large  hood;  the  part 
left  uncovered  by  this  hood  being  the  length 
of  the  cylinder,  and  between  2^  and  3% 
inches  in  height.  This  opening  was  covered 
by  what  is  known  as  a  "guard,"  which  lap- 
ped over  the  hood.  The  machine  was  used 
for  the  purpose  of  grinding  the  matted  cot- 
ton, which  had  gone  through  other  machin- 
ery, but  was  left  in  a  hard  condition.  Ordi- 
narily the  material  would  go  through  the 
rollers,  and  then  pass  on  through  the  cylin- 
der and  be  torn  up.  Sometimes,  however, 
the  machine  would  not  tear  up  the  cotton, 
and  as  a  result  the  cotton  would  accumulate 
on  the  teeth.  When  the  machine  got  In  this 
condition,  it  was  necessary  for  the  operator 
to  remove  the  material.  For  the  purpose  of 
passing  upon  the  propriety  of  the  trial  court's 
ruling,  it  will  be  necessary  to  give  the  evi- 
dence somewhat  in  detail. 

Plaintiff  testified:  That  he  was  49  years 
old,  and  had  been  engaged  in  fanning  the 
most  of  his  life,  and  never  worked  around 


machinery  much.  Went  to  work  In  the  fac- 
tory some  time  in  the  month  of  October, 
1906.  The  accident  occurred  July  24,  1907. 
Had  worked  for  appellee  about  four  years 
prior  to  the  accident,  but  did  not  work  all 
the  time  during  the  four  years  preceding. 
Had  been  working  on  an  intermediary  ma- 
chine, which  was  nothing  like  the  one  on 
which  he  was  injured.  Had  been  in  the 
room  where  he  was  injured  about  five  vreeks. 
It  was  bis  duty  to  look  after  the  mixing  of 
the  cotton,  to  watch  the  belts,  and  keep  them 
on.  If  any  part  of  the  machinery  gave  way, 
he  could  take  it  out  and  put  on  a  new  piece. 
Was  not  acquainted  with  the  construction  of 
the  machine.  Did  not  receive  any  instruc- 
tions in  regard  to  it  Was  never  warned 
that  the  machine  was  dangerously  defective. 
Anybody  would  know  it  was  dangerous  if 
they  would  go  and  get  right  in  it,  or  handle 
it  without  care.  When  he  was  injured  he 
put  his  hand  In  to  get  a  piece  of  material, 
and  by  some  means  the  cylinder  got  out  and 
Jerked  his  hand.  The  machine  at  the  time 
was  not  in  good  working  order.  When  his 
hand  went  into  the  mactilne,  it  was  torn  up 
half  way  to  his  elbow — smashed  all  to  pieces. 
The  doctors  took  it  off  up  to  his  elbow.  On 
cross-examination,  appellant  testified:  That 
the  accident  occurred  about  9:30  a.  m.  on  the 
24th  day  of  July.  He  was  attending  to  the 
mixing  of  cotton  at  the  time.  Might  be  call- ' 
ed  a  foreman.  James  Jones  operated  the 
machine  at  the  time.  Jones  called  his  at- 
tention to  the  machine,  and  he  thereupon  di- 
rected him  to  stop  it  Had  shown  Jones  how 
to  stop  the  machine.  Had  worked  from  Oc- 
tot>er,  1906,  to  January  following  on  another 
machine,  and  was  foreman  of  the  two  rooms 
at  the  time  he  got  hurt.  The  machine  had 
been  in  the  room  five  or  six  weeks.  Prior  to 
that  time  it  was  in  the  room  next  to  it  The 
teeth  on  the  cylinder  were  exposed.  The 
wheel  was  revolving,  making  from  20  to  30 
revolutions  per  minute.  Had  constantly  been 
taking  chunks  or  obstructions  out  of  the  ma- 
chine before.  Just  put  his  hand  in  there 
and  got  caught  in  one  of  the  teeth.  In  doing 
so  he  raised  the  guard.  Witness  further  tes- 
tified that  it  would  take  45  or  50  minutes  to 
stop  the  machine  after  the  belts  had  been 
removed.  Did  not  stop  the  machine,  because 
he  wanted  to  see  the  wheel  pass,  so  as  to  find 
out  where  the  obstruction  was.  There  was 
no  danger  if  the  machine  was  stopped.  Any 
one  would  know,  if  he  got  bis  hand  in  there 
that  there  was  danger.  Q.  W.  Johnson  testi- 
fied that  he  knew  the  machine  appellant  was 
injured  by;  that  he  considered  it  worn  out 
Sometimes  it  would  run  for  an  hour,  some- 
times for  10  or  15  minutes,  and  then  they 
would  have  to  shut  it  down  and  clean  It  out 
Waste  could  be  removed  while  the  machine 
was  running.  It  was  just  as  easy  to  take 
It  out  one  way  as  the  other.  Hutchison  oc- 
cupied the  position  of  foreman. 

J.  J.  Jones,  a  witness  for  the  defendant 
testified  as  follows:    Was  engaged  in  run- 
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ning  tbe  "bard  waste"  machine  at  the  time 
Hutchison  was  Injured.  The  waste  refused 
to  go  through  one  feed  row,  apd  he  asked 
Hutchison  to  come  and  see  If  he  could  fix 
it  Hutchison  asked  him  to  see  if  the  ma- 
chine was  shut  down,  then  told  him  to  take 
the  plank  and  put  it  up  to  the  top  of  the 
house  and  stop  the  machine  quick.  Hutchl^ 
son  then  took  the  guard  and  put  it  back  over 
the  hood.  About  this  time  he  heard  Hutchi- 
son say,  "Oh,  Lordyr  and  hollow,  "Back  the 
machine!"  Could  not  back  it,  as  he  had 
taken  the  rollers  off.  The  machine  was  not 
out  of  repair.  It  was  only  choked  down. 
F.  S.  Brown,  another  witness  for  the  defend- 
ant, testified:  That  he  was  superintendent 
of  the  Cobankus  Manufacturing  Company  on 
July  24,  1907.  Hutchison  was"  foreman  in 
charge  of  the  operation  of  the  machine  by 
which  he  was  injured.  The  condition  of  the 
machine  at  the  time  was  all  right.  It  was 
choked  up  when  Hutchison  got  hurt.  The 
stock  running  through  caused  it  to  choke  up, 
Just  as  is  likely  to  happen  any  time  to  any 
machine.  Instructed  Hutchison  to  be  care- 
ful and  keep  his  hands  away  from  tbe  ma- 
chine when  it  was  running.  The  purpose  of 
the  guard  is  to  keep  people's  hands  out  of  it. 
The  usual  way  of  removing  tbe  waste  from 
the  machine,  when  choked  up.  Is  to  stop 
It  and  clean  It  out  It  took  only  six  or 
seven  minutes  to  stop  the  machine.  W.  H. 
Fondeau,  another  witness  for  the  defendant, 
testified:  That  he  was  working  at  the  Co- 
bankus factory  at  the  time  Hutchison  was 
hurt.  After  the  injury  had  a  conversation 
with  him  at  the  hospital,  and  asked  him 
what  In  the  name  of  God  ever  possessed  him 
to  "monkey"  with  the  machine  when  it  was 
running.  Hutchison  replied  that  it  was 'his 
fault;  that  be  saw  a  piece  of  cotton  there 
In  a  lump,  put  his  band  in,  and  got  caught. 
It  is  manifest  from  the  foregoing  evidence 
that,  while  the  fact  that  the  machine  was 
worn  out  was  the  occasion  of  appellant's  in- 
Jury,  It  was  not  the  cause  of  it.  Where  a 
party  relies  upon  the  failure  of  the  defend- 
ant to  furnish  reasonably  safe  machinery 
with  which  to  work  as  a  basis  of  his  right 
to  recover,  he  must  show  that  his  injuries 
were  caused  by  the  defective  machinery.  In 
this  case  appellant's  Injuries  were  caused  by 
his  placing  his  hand  in  contact  with  the  re- 
volving cylinder.  Although  he  had  given  or- 
ders to  Jones  to  stop  the  machine,  he  did 
not  wait  until  it  was  stopped,  but  raised  the 
guard,  which  was  designed  to  keep  people's 
bands  out  of  the  machine,  then  placed  bis  band 
In  It,  and  let  It  come  in  contact  with  the  cyl- 
inder, when  he  saw  and  knew  the  cylinder 
was  revolving.  He  further  knew  that  the 
cylinder  was  studded  with  sharp  teeth.  This 
is  not  a  case  where  the  cylinder  was  revolv- 
ing so  fast  that  It  was  Impossible  to  see  the 
teeth,  and  the  Injured  party  did  not  know  of 
the  danger.  Here  the  danger  was  perfect- 
ly obvious  and  patent  to  appellant.  He  knew 
tbe  machine  was  running,  he  knew  the  cyl- 


inder was  revolving,  he  knew  It  had  sharp 
teeth  on  it,  and  he  himself  admits  that  any 
one  would  know  it  was  dangerous  if  he  put 
bis  hand  In  contact  with  the  cylinder. 

While  appellant  contends  and  bases  his 
right  of  recovery  on  the  ground  of  his  in- 
experience, bis  own  evidence  does  not  dis- 
close a  lack  of  experience.  He  bad  been 
working  at  this  very  machine,  and  had  fre- 
quently removed  matted  cotton  therefrom. 
Prior  to  tliat  time  be  had  been  working  on 
other  machines.  His  knowledge  of  the  ma- 
chine was  sufficient  to  enable  blm  to  be  ap- 
pointed a  foreman  to  keep  a  general  over- 
sight of  it  Furthermore,  it  Is  not  shown 
that  tbe  accident  was  the  result  of  inex- 
perience. It  did  not  occur  because  the  dan- 
ger was  unknown  to  appellant.  He  himself 
admits  that  he  knew  of  the  danger.  Besides, 
It  Is  not  sufficient  for  a  party  seeking  dam- 
ages merely  to  state  that  he  Is  inexperienced, 
or  that  be  did  not  know  of  tbe  danger. 
There  are  some  things  which  a  man  of  ma- 
turity must  know.  He  must  understand  and 
appreciate  the  everyday  laws  of  nature.  He 
must  know,  unless  he  be  shown  to  be  of 
weak  mind,  that  flre  will  bum,  boiling  water 
will  scald,  that  a  knife  will  cut,  and  that  a 
revolving  cylinder,  with  sharp  teeth,  will  In- 
jure tbe  band  If  It  is  permitted  to  come  in 
contact  with  it. 

In  the  case  of  Wilson  v.  Chess  ft  Wymond 
Co.,  117  Ky.  587,  78  S.  W.  453,  the  rule  is 
thus  stated :  "Tbe  duty  of  the  master  to  fur- 
nish a  safe,  or  reasonably  safe,  place  in 
which  the  laborer  may  do  his  work,  is  fre- 
quently either  misunderstood  or  misapplied. 
In  tbe  first  place,  the  master  is  not  required 
to  furnish  an  absolutely  safe  place.  If  the 
work  Is  in  and  of  itself  dangerous,  tbe  master 
does  not  Insure  against  such  danger.  On  the 
contrary,  there  Is  nothing  better  settled  than 
that  the  servant  assumes  the  ordinary  risks 
and  hazards  incident  to  the  character  of  his 
work.  Whatever  may  be  tbe  nooral  obliga- 
tion resting  upon  those  who  employ  people 
In  hazardous  work  to  furnish  them  the  saf- 
est possible  means  to  protect  them  from  in- 
Jury,  the  law  does  not  forbid  a  laborer's  un- 
dertaking a  hazardous  employment  with  full 
knowledge  of  its  dangers,  if  he  wants  to.  If 
he  does,  tbe  law  leaves  the  risk  upon  him, 
for  be  has  answered  it.  There  is  no  feature 
of  tbe  law  of  negligence  better  settled  than 
this.  The  contrivance  in  use  in  this  case  was 
of  the  simplest  kind.  It  was  merely  a  large 
vat  or  tub,  plainly  open  at  the  top.  The  low- 
est order  of  intelligence  of  a  rational  man 
would  have  comprehended  that  boiling  water 
would  scald  the  flesh  if  It  came  in  cont.ict 
with  it,  and  that  Ice  was  slippery.  The  con- 
ditions were  openly  visible  to  the  laborer. 
He  had  only  to  use  his  eyes,  and  his  most 
common  experience,  and  his  earliest  instincts, 
to  fully  appreciate  the  danger  of  bis  posi- 
tion. There  was  no  assurance  by  the  master 
of  the  safety  of  tbe  place,  even  If  such  as- 
surance, under  tbe  circumstances,  could  have 
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shifted  the  liability.  There  was  no  promise 
by  the -master  to  provide  other  appliances 
of  greater  safety — no  promise  to  repair.  Un- 
der these  circumstances,  the  servant  assumed 
the  dangers  of  his  employment  He  cannot, 
therefore,  recover  from  the  employer  dam- 
ages growing  out  of  them." 

In  Kelly  v.  Barber  Asphalt  Co.,  93  Ky.  383, 
20  S.  W.  271,  which  was  a  case  where  the 
servant  was  injured  by  getting  his  shirt 
caught  in  a  revolving  shaft  over  which  he 
was  required  to  bend  in  drawing  buckets 
through  an  opening,  the  conrt  said :  "It  was 
revolving  right  before  hla  eyes,  which  he 
was  bound  to  see,  and  did  see,  while  he  was 
performing  his  duty.  •  •  •  It  also  con- 
clusively appears  that  the  only  prudence 
that  was  necessary  to  be  exercised  in  refer- 
ence to  this  piece  of  machinery  was  to  keep 
off  of  it,  and  that  the  common  instinct  of 
safety  would  have  suggested  to  him  to  do 
that,  and  the  exercise  of  only  ordinary  pru- 
dence would  have  enabled  him  to  do  that 
*  *  *  As  said,  he  did  see  the  shaft  and 
that  it  was  revolving,  and  that  he  would  be 
compelled  to  bend  over  the  shaft  in  drawing 
up  the  buckets,  before  he  commenced  to  draw 
up  the  buckets ;  and  he  knew,  as  well  as  a 
country  youngster  would  know,  that  if  his 
clothes  were  caught  by  a  revolving  well  wind- 
lass he  would  likely  be  drawn  to  it  and  hurt 
and  that  it  was  safest  for  him  not  to  get 
close  enough  to  it  for  such  accident  to  be- 
fall him."  See,  also,  McCormIck  Harvester 
Company  v.  Liter,  66  S.  W.  761,  23  Ky.  Law 
Rep.  2154. 

There  is  another  principle  of  law  which 
would  prevent  a  recovery  by  appellant  In 
this  case.  The  rule  Is  well  settled  that, 
where  there  are  two  ways  in  which  a  serv- 
ant may  perform  his  duties,  one  of  which  is 
dangerous  and  the  other  not  and  he  volun- 
tarily chooses  the  more  hazardous  method, 
knowing  it  to  be  such,  he  does  so  at  his  own 
risk.  26  Cyc.  1189.  Appellant  could  have 
waited  until  the  machine  stopped  before  at- 
tempting to  remove  the  cotton.  Instead  of 
doing  that,  he  voluntarily  chose  the  more 
hazardous  method  of  placing  bis  hand  in 
the  machine  while  it  was  running.  He  did 
this  at  his  own  risk,  and  cannot,  therefore, 
recover. 

Being  of  opinion  tliat  the  trial  court  did 
not  err  in  giving  the  peremptory  instruction 
complained  of,  the  Judgment  Is  affirmed. 


COMMONWEALTH  v.  STANDARD  OIL  CO. 

(Court  of  Appeals  of  Kentucky.    Oct  13,  1908.) 

1.  Licenses  —  Mebcanttub  Business— Sales 
OF  Oil  Frou  Waoons  —  "Peddlino" — 
Tkanbactions  Distinoxtished. 

Sales  of  oil  delivered  from  wagons  to  retail 
dealets  for  resale  are  within  Ky.  St  1903,  i 
4224,  requiring  payment  of  an  annual  license 
fee  of  $5  for  each  wagon ;  but  sales  from 
wagons  to  others  than  retail  dealers  constitute 


"peddling,"  within  section  4215,  requiring  ped- 
dlers to  take  out  licenses. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Licenses,  {  31.] 

2.  Statxjtes— CoNsiBucnow— Cbiminai,  Stat- 

XTTES. 

Criminal  statutes  should  never  be  so  con- 
strued as  to  punish  those  who  have  honestly 
.conformed  to  the  law  as  declared  b^  the  proper 
authorities ;  and,  when  a  certain  thing  hns  been 
held  by  the  Supreme  Court  to  be  allowable  un- 
der a  statute,  refined  distinction  should  never 
be  made  to  bring  within  the  statute  persons  who 
honestly  acted  m  conformity  to  the  rule  de- 
clared. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  i§  322,  3^.] 

3.  Hawkers  and  Peddixbs— Who  abk  "Ped- 
DLEBs"— Licenses— Oil  CoifPANiES. 

An  oil  company,  which  fills  tanks  of  regu- 
lar customers  every  week  under  a  standing  or- 
der, is  not  a  "peddler."  within  Ky.  St  1903, 
I  4215,  requiring  "peddlers"  to  take  out  licenses. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Hawkers  and  Peddlers,  S§  3-6. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5200-5267 ;   vol.  8,  p.  7750.] 

4.  Same— "Peddling." 

Mere  delivery  of  goods  to  a  customer  is  not 
"peddling,"  within  Ky.  St  1003,  i  4215,  re- 
quiring peddlers  to  take  out  licenses;  "ped- 
dling" consisting  in  hawking  goods  about  and 
offering  and  sellmg  to  any  one  who  will  buy. 

TEd.  Note. — For  cases  in  i)oint,  see  Cent  Dig. 
vol.  25,  Hawkers  and  Peddlers,  ii  3-6.] 
6.  Same— "Selling  by  Sample." 

The  words  "selling  by  sample,"  as  used  in 
Ky.  St.  1903.  i  4218,  which  provides  that 
"agents  for  selling  by  sample"  shall  not  be  con- 
sidered as  peddlers,  mean  taking  orders  for  fu- 
ture delivery,  as  the  commercial  traveler  does. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Hawkers  and  Peddlers,  g  4.] 

Appeal  from  Circuit  Court,  Bracken 
County. 

"To  be  officially  reported." 

The  Standard  Oil  Company  having  been 
acquitted  of  peddling  oil  without  a  license, 
the  commonwealth  appeals.    Affirmed. 

Jas.  Breathitt,  Atty.  Gen.,  Tom  B.  McGreg- 
or, Asst  Atty.  Gen.,  and  M.  J.  Hennessy,  for 
the  Commonwealth.  Worthlngton  &  Coch- 
ran and  Humphrey,  Davie  &  Humphrey,  for 
appellee. 

HOBSON,  J.  The  Standard  Oil  Company 
was  indicted  In  the  Bracken  circuit  court 
for  peddling  oil  without  license.  On  the  trial 
of  the  case,  at  the  conclusion  of  the  com- 
monwealth's evidence,  the  court  directed  a 
verdict  for  the  defendant,  and,  the  indict- 
ment having  been  dismissed,  fixe  common- 
wealth appeals. 

1.  Acts  1902,  p.  353,  c.  128,  among  other 
things,  provides  for  a  license  (Ky.  St  1903, 
$  4224):  "To  each  oil  depot  in  this  state, 
wherein  petroleum,  lubricating  or  other  oils 
are  stored  in  bulk  or  tank,  ten  dollars.  To 
selling  by  retail  petroleum,  lubricating  or 
other  oils  for  each  wagon  used  in  transport- 
ing or  retailing  such  oils,  five  dollars."  The 
act  also  provides,  under  the  subdivision  reg-  . 
ulating  peddling  as  follows  (Ky.  St  1903,  IS  '. 
4215,  4216):    "All  persons  who  are  by  this 
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article  deemed  peddlers  shall  before  the  sale 
or  attempted  sale  of  any  article  or  right,  as 
herein  contemplated,  procure  and  pay  for  li- 
cense as  required  by  law;  and  any  peddler 
who  shall  violate  the  provisions  of  this  sec- 
tion shall  be  deemed  guilty  of  peddling  with- 
out license  and  punished  accordingly."  "All 
Itinerant  persons  vending  lightning  rods, 
patent  rights,  or  territory  for  the  sale,  use  or 
manufacture  of  patent  rights,  goods,  wares, 
merchandise,  clocks,  watches,  jewelry,  gold, 
silver  or  plated  ware,  spectacles,  drugs,  nos- 
trums, perfumery,  and  any  other  thing  not 
hereinafter  specially  exempt,  shall  be  deemed 
peddlers."  The  Standard  Oil  Company  had 
taken  out  a  license  on  its  wagon,  as  provided 
by  section  4224,  but  had  not  taken  out  a  li- 
cense as  a  peddler,  as  required  by  section 
4215. 

It  Is  earnestly  Insisted  that  only  one  li- 
cense Is  contemplated,  and  that,  when  the  li- 
cense fee  is  paid  on  the  wagon,  no  license  for 
peddling  oil  from  the  wagon,  under  section 
4215,  is  required.  This  precise  question, 
under  the  act  of  1902,  was  before  this  court 
in  the  case  of  Standard  Oil  Company  v.  Com- 
monwealth, 119  Ky.  1,  82  S.  W.  970,  83  S. 
W,  567.  In  the  response  to  the  petition  for 
rehearing,  the  court  said:  "Appellant  thinks 
the  opinion  Is  not  clear  in  its  meaning.  We 
decide  that  In  sales  by  appellant  and  others 
doing  similar  business,  where  the  oils  are  de- 
livered from  its  wagons,  and  the  sales  are  to 
retail  dealers  for  resale,  the  transaction 
comes  under  section  4224,  Ky.  St  1903,  in- 
volved in  the  appeal.  For  each  wagon  so 
engaged  a  license  fee  of  $5  per  annum  must 
be  paid,  which  Is  the  license  fee  for  the  use 
of  that  wagon  anywhere  in  the  state.  If  the 
sales  from  the  wagon  are  to  others  than  re- 
tall  dealers  for  resale,  the  act  is  peddling 
(Standard  Oil  Co.  v.  Commonwealth,  80  S. 
W.  1150,  26  Ky.  Law  Rep.  142) ;  and,  to  do 
that  character  of  business,  appellant  must 
take  out  a  peddling  license,  being  $50  per 
year  for  one  person  with  two-horse  wagon, 
$40  for  one  person  with  one-horse  wagon, 
and  $20  additional  for  each  additional  per- 
son accompanying  the  wagon.  These  fees 
are  for  the  whole  state.  For  the  county, 
one-fourth  as  much  as  is  charged  for  the 
whole  state."  The  court  adheres  to  the  con- 
struction of  the  statute  then  Indicated.  Busi- 
ness has  been  adjusted  to  it  A  new  revenue 
act  has  since  been  passed. 

2.  The  Standard  Oil  Company  has  tanks  In 
Augusta,  from  which  it  delivers  gasoline. 
The  F.  A.  Neider  Company  was  a  manufac- 
turing establishment  in  Augusta  using  gaso- 
line. It  had  a  tank  which  it  had  the  Stand- 
ard on  Company  to  (ill  once  a  week  under 
a  standing  arrangement  or  standing  order  to 
this  effect  The  tank  would  not  always  be 
empty  when  the  wagon  would  come  around 
to  fill  it;  and  in  that  event  the  tank  would 
be  measured,  and  the  quantity  of  oil  neces- 
sary to  fill  it  would  be  ascertained.  The 
Standard  Oil  Company  kept  the  tank  suppli- 


ed with  oil  under  this  general  arrangement, 
without  any  specific  order  being  made  In  ad- 
vance every  week  for  the  tank  to  be  filled. 
There  was  a  similar  arrangement  with  the 
Marggraff  Manufacturing  Company  and  the 
E.  H.  Hunefelt  Manufacturing  Company. 
The  question  presented  Is  whether  the  Stand- 
ard Oil  Company  was  guilty  of  peddling  in 
filling  the  tanks  of  the  regular  customers 
every  week  under  a  standing  order  to  fill 
the  tanks.  In  Standard  Oil  Company  v. 
Commonwealth,  107  Ky.  608,  55  S.  W.  0, 
the  facts  of  the  case  are  thus  stated;  "It 
was  shown  that,  before  these  regular  trips 
began,  the  agent  of  appellant  went  to  War- 
saw to  see  the  retail  merchants,  and  made 
arrangements  for  them  to  take  oil  from  the 
tank  wagon.  When  the  wagon  made  Its  reg- 
ular trip,  each  merchant  would  take  such 
oil  as  he  wanted  or  as  was  needed  to  fill  his 
tank.  Sometimes  the  merchant  would  pay 
the  driver  at  the  time  of  delivery,  and  some- 
times he  would  sign  a  receipt  showing  the 
amount  of  oil  received,  and  pay  afterwards." 
On  these  facts  the  court  thus  states  Its  con- 
clusion: "We  are  of  opinion  that,  on  the 
facts  proven  and  as  found  by  the  court  in 
Its  conclusion,  the  appellant  is  not  guilty  of 
peddling  within  the  meaning  of  the  statute. 
Section  4218  of  Ky.  St  1903,  provides:  'Xo 
X)er8ons  shall  be  deemed  peddlers,  under 
sections  4216  and  4217  of  this  article,  for 
selling  tinware,  etc.,  nor  merchants,  nor 
their  agents  for  selling  by  sample.'  The 
words  'selling  by  sample'  evidently  mean 
by  taking  orders  for  future  delivery,  as  the 
commercial  traveler  does.  It  is  not  neces- 
sary for  the  traveling  salesman  to  carry 
with  blm  a  sample  of  everything  he  takes 
orders  for.  Indeed,  he  does  not  do  this,  as 
is  well  known.  There  are  various  well- 
known  brands  and  kinds  of  staples  in  all 
lines  of  goods  and  merchandise  that  are  so 
well  known  to  the  merchant  that  he  does  not 
care  to  see  a  sample.  So  in  this  case  It  was 
not  necessary  for  the  agent,  when  the  first 
arrangement  was  made  for  regular  trips  and 
regular  delivery  of  oil,  to  exhibit  a  sample 
of  oils."  In  the  previous  case  of  Brenner  v. 
Com.,  9  Ky.  Law  Rep.  289,  It  was  held  that 
a  person  whose  business  It  Is  to  make  weekly 
or  semlweekly  visits  to  his  customers  to  so- 
licit orders  and  deliver  goods  previously  or- 
dered Is  not  a  peddler  within  the  meaning  of 
the  statute.  The  rule  announced  In  these 
cases  has  been  very  generally  adhered  to. 
Davenport  v.  Rice,  75  Iowa,  74,  39  N.  W.  191, 
9  Am.  St.  Rep.  454 ;  Klmmel  v.  Amerlcus,  105 
Ga.  694,  81  S.  B.  623 ;  Brookfleld  y.  Kitchen, 
163  Mo.  546,  63  S.  W,  825;  Sierra  Gordo 
V.  RawUngs,  135  111.  36,  25  N.  E.  1006 ;  Ilew- 
son  V.  Englewood,  55  N.  J.  Law,  522,  27  Atl. 
904,  21  L.  R.  A.  736;  Emert  v.  Missouri,  156 
U.  S.  296,  16  Sup.  Ct  367,  39  L.  Ed.  430; 
Commonwealth  v.  Eichenberg,  140  Pa.  158, 
21  Atl.  268. 

Criminal  statutes  should  never  be  so  con- 
strued as  to  catch  those  who  have  honestly 
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conformed  to  the  law  as  it  has  been  expound- 
ed by  tbe  proper  authorities;  and,  when  a 
certain  thing  has  been  held  by  this  court  to 
be  allowable  under  a  statute,  refined  distinc- 
tions should  never  be  made,  so  as  to  bring 
within  the  statute  persons  who  honestly  act- 
ed in  conformity  with  the  rule  that  had  been 
declared.  If  the  rule  is  found  to  work  badly, 
the  remedy  may  be  supplied  by  the  I^egls- 
lature,  and,  when  the  law  is  changed,  all 
persons  having  notice  of  the  change  may 
conform  their  conduct  to  the  law.  Were  the 
rule  otherwise,  persons  would  have  great  dif- 
ficulty in  conducting  their  business  safely. 
The  proof  here  shows  that  the  defendant  de- 
livered gasoline  only  to  its  regular  customers, 
filling  tbe  tanks  weekly  under  the  previous 
arrangement  to  this  effect  This  was  not  a 
peddling  of  oil  as  tbe  term  is  generally  un- 
derstood. Such  deliveries  of  gasoline  were 
essential  to  the  purchasers  carrying  on  their 
manufacturing  plants.  They  could  not  take 
more  gasoline  at  a  time  than,  their  tanks 
would  bold ;  and  it  was  Important  that  some 
gasoline  should  be  kept  in  the  tanks,  that 
the  work  should  not  stop  until  the  tank  could 
be  refilled.  There  was  no  evasion  of  the 
statute,  or  effort  to  do  so.  The  parties  act- 
ed in  good  faith.  The  case  would  be  essen- 
tially the  same  if  a  merchant  doing  business 
in  Augusta  had,  under  a  previous  arrange- 
ment to  that  effect,  filled  every  week  the 
coal  oil  can  at  the  home  of  one  of  his  custom- 
ers. The  mere  delivery  of  goods  to  a  custom- 
er is  not  peddling.  The  offense  of  peddling 
without  license  is  committed  where  goods 
are  hawked  about,  and  offered  and  sold  to 
any  one  who  will  buy ;  but  the  statute  is  not 
intended  to  otwtruct  ordinary  business,  or  to 
prevent  the  delivery  of  goods  to  a  regular 
customer  under  a  general  arrangement,  such 
as  is  regularly  made  with  milkmen  and  the 
like.  Under  the  evidence,  the  court  properly 
instructed  the  Jury  peremptorily  to  find  for 
the  defendant. 
Judgment  a£Brmed. 


LOUISVILLE  &  N.  R.  CO.  v.  CARTER. 

(Court  of  Appeals  of  Kentucky.     Oct.  22, 
1908.) 

1.  Masteb  and  Sebvant— Injttbt  to  Servant 
— Defective  Platfohm — Pleading. 

Where  a  servant  was  injured  by  falling 
through  a  defective  platform,  a  petition  alleging 
that  the  platform  was  unsafe,  and  was  negli- 
gently constructed  in  that  it  did  not  completely 
cover  the  excavation,  sufBciently  pointed  out  the 
unsafe  condition. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  825.] 

2.  Same— Knowledge. 

Where  a  petition  alleged  that  tbe  dangerous 
condition  of  the  platform  from  which  plaintiff 
fell,  while  working  thereon,  was  unknown  to 
plaintiff,  and  charged  that  the  platform  was  de- 
fective, In  that  it  did  not  completely  cover  the 
excavation,  it  sufficiently  alleged  that  plaintiff 
did  not  know  the  space  through  which  he  fell. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S  853.] 


3.  Sauk— CoNTBiBxrroBT  Nxougknoe. 

Where  a  servant  was  injured  by  falling 
from  a  defective  platform,  a  petition  alleging 
that  the  dangerous  condition  of  the  platform 
was  unknown  to  plaintiff  was  sufficient,  without 
alleging  that  plaintiff  by  ordinary  care  could  not 
have  seen  the  exact  condition  of  the  platform, 
or  that  plaintiff  did  not  have  equal  means  with 
defendant  of  knowing  of  defect. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i  853.] 

4.  Same— Question  fob  Jtibt. 

Plaintiff  was  employed  in  making  an  ex- 
cavation under  defendant's  tracks  through  a  filL 
A  platform  had  been  erected  over  the  excavation, 
the  sides  of  which,  as  originally  constructed, 
abutted  against  the  sides  of  the  excavation.  A 
few  days  prior  to  the  accident  one  of  the  planlcs 
on  the  north  side  of  the  platform  had  beien  re- 
moved, leaving  an  opening  next  to  the  fill  eight 
inches  wide  and  nine  or  ten  feet  long.  Plaintiff 
had  only  l>een  working  on  the  platform  25  min- 
utes, and  then  on  the  south  side,  when,  in  en- 
deavoring to  assist  in  lowering  certain  timbers 
and  to  escape  bein^  struck  by  one,  he  suddenly 
stepped  backward  into  the  opening,  not  having 
previously  discovered  the  same.  Beld,  that 
plaintiff's  negligence  was  properly  submitted  to 
tbe  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  8$  1089-1132.] 

6.  Samk— Safe  Pi.acb  to  Wobk. 

A  master  owes  his  servant  the  duty  of  pro- 
viding him  a  reasonably  safe  place  to  work,  and 
of  maintaining  it  in  a  reasonably  safe  condition 
during  the  employment,  having  regard  to  the  - 
character  of  the  services  required  and  the  dan- 
gers that  a  reasonably  prudent  man  would  ap- 
prehend under  the  circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  f  179.] 

6.  Same— AsscicED  Risk. 

A  servant  does  not  assume  the  risk  of  a 
master's  failure  to  provide  a  reasonably  safe 
place  in  which  to  work ;  the  servant  being  enti- 
tled to  presume  that  the  master  has  performed 
such  duty. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {$  547,  551.] 

7.  Same— Nature  of  Wobk. 

If  tbe  place  provided  for  a  servant  to  work 
is  unsafe  because  of  the  nature  of  the  work, 
and  the  servant  suffers  Injury  In  consequence 
thereof,  tbe  master  is  not  liable ;  the  risk  of  in^ 
juiy  from  such  cause  being  one  which  the  serv- 
ant assumes. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  I  550.] 

8.  Same— Duty  of  Inspection. 

Where  a  servant  was  injured  by  telling 
through  an  alleged  defective  platform  due  entire- 
ly to  tlie  removal  of  plank  therefrom  by  defend- 
ant's foreman,  no  duty  of  inspection  devolved 
on  plaintiff  to  ascertain  the  defect. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  {§  713,  714.] 

9.  Same— Instructions. 

An  instruction  that  It  was  defendant's  duty 
to  furnish  plaintiff  a  reasonably  safe  place  to 
work,  and  if  defendant  failed  to  do  so,  and  there- 
by plaintiff,  while  at  work  injured  himself,  while 
in  the  exercise  of  ordinary  care,  he  was  entitled 
to  recover,  unless  the  defective  condition  of  the 
platform  by  which  he  was  injured,  if  any,  was 
obvious,  or  plaintiff  knew  or  by  ordinary  care 
should  have  known  such  dangerous  condition,  if 
any,  was  not  objectionable  as  characterizing  the 
place  where  plaintiff  was  at  work  as  one  of  hid- 
den danger. 

10.  Trial— Instbuctions— Assuming  Facts. 

An  Instniction   that  if  defendant  failed  to 
I  furnish  plaintiff  with  a  reasonably  safe  place 
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in  which  to  work,  and  plaintiff  injured  himself 
"while  himself  in  the  exercise  of  o^inary  care," 
he  was  entitled  to  recover,  was  not  objection- 
able as  in  effect  charging  that  plaintiff  was  in 
fact  exercising  ordinary  caie. 

11.  Appeal  and  E]bbob— iKSiBucnoirs— Pbejt- 
UDICIl— Dakaoeb. 

Where  plaintiff,  who  was  permanently  and 
severely  injured,  was  only  awarded  $1,600,  de- 
fendant was  not  prejudiced  by  an  instruction  on 
the  question  of  damages,  which  failed  to  limit 
the  jary  to  the  damages  which  they  believed  from 
the  evidence  plaintiii  sustained. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  f  4228.] 

12.  Masteb  and  Sbbvant— Injubies  to  Sebt- 
ANT— Defective  Platfobm. 

Where  a  servant  employed  on  a  platform 
fell  through  an  opening  between  the  platform 
and  the  side  of  a  railroad  fill  caused  by  the  re- 
moval of  a  plank  eight  inches  wide  and  ten 
feet  long,  an  instruction  that  if  the  platform 
was  dangerous,  and  plaintiff  was  negligent  in 
backing  into  the  "hole,"  and  he  would  not  have 
been  injured  but  for  such  negligence,  then  the 
jury  should  find  for  defendant,  was  not  defective 
as  emphasizing  the  evidence  from  which  the 
jnry  could  find  that  the  platform  was  dangerous, 
and  in  using  the  word  "hole"  to  represent  the 
opening  caused  by  the  removal  of  the  plank. 

Appeal  from  Circuit  Court,  Kenton  County. 
"Not  to  be  officially  reported." 
Action  by  Lyman   M.  Carter  against  tbe 
Louisville  &   Nashville  Railroad   Company. 
Judgment  for  piaintlfT,   and  defendant  ap- 
peals.   Affirmed. 

Benjamin  D.  Warileld  and  S.  D.  Rouse,  for 
appellant     John  B.  O'Neal,  for  appellee. 

CLAT,  C.  Appellee,  Lyman  M.  Carter,  in- 
stituted this  action  -  against  the  appellant, 
Louisville  &  Nashville  Railroad  Company,  to 
recover  damages  for  personal  injuries  re- 
ceived by  him  while  in  its  employ.  The  jury 
returned  a  Terdict  in  his  favor  for  $1,500. 
Appellant  asks  a  reversal  on  the  following 
grounds:  First,  the  petition  is  fatally  de- 
fective; second,  the  failure  to  give  a  per- 
emptory Instruction  in  favor  of  appellant; 
third,  errors  in  the  instructions. 

The  record  discloses  the  fact  that  on  the 
8th  day  of  October,  1904,  appellee  was  em- 
ployed by  appellant  company  In  tbe  work  of 
making  an  excavation  through  a  fill  over 
wiiich  appellant's  tracks  ran  north  and  south. 
A  platform  Itad  been  erected  over  the  exca- 
vation, which  was  at  right  angles  to  the  fill, 
and  the  sides  of  the  platform,  as  originally 
constructed,  abutted  against  the  sides  of  the 
excavation,  leaving  no  space  on  either  side 
through  which  any  one  could  fall.  A  few 
days  before  the  accident  the  foreman  in 
charge  of  the  work,  needing  a  plank  some- 
where else,  instructed  one  of  appellant's 
employ^  to  take  a  plank  out  of  the  platform 
upon  the  north  side  thereof.  The  removal  of 
this  plank  uncovered  the  excavation,  and 
left  an  opening  next  to  the  fill  about  eight 
InclieB  wide  and  nine  or  ten  feet  long.  This 
opening  was  upon  the  north  side  of  the 
platform.  Until  about  25  minutes  before  the 
accident.  Carter  had  been  engaged  in  work- 
ing upon  the  other  side  of  the  fill.     While 


there  he  was  directed  by  the  foreman  to  go 
upon  the  platform  and  work.  This  he  did, 
and  at  the  time  of  the  accident  he  was  en- 
gaged In  letting  down  timbers  which  were  be- 
ing lowered  from  above  the  platform.  It  ap- 
pears that  a  beam  was  being  -lowered  from 
above,  and  appellee,  believing  it  was  going  to 
fall  upon  him,  stepped  backward  in  order  to 
avoid  being  struck.  As  he  did  so,  his  leg 
went  into  the  opening '  described.  Two  of 
bis  ribs  were  broken,  and  his  back  was  se- 
verely wrenched.  As  a  result  of  his  injuries. 
he  was  confined  to  his  bed  for  several  weeks. 
With  this  brief  statement  before  us,  let  us 
examine  the  errors  complained  of  by  appel- 
lant 

1.  Appellant  contends  that  the  petition  is 
fatally  defective  because  the  plaintiff  did  not 
allege  that  he  did  not  see  the  space  or  hole 
through  which  he  fell,  but  merely  alleged 
that  be  did  not  know  of  the  unsafe  and  dan- 
gerous character  of  the  platform.  PlaintifTs 
petition  did  allege  that  the  platform  was 
dangerous  and  unsafe,  and  was  negligently 
constructed  In  tliat  it  did  not  completely 
cover  the  excavation.  Thus  the  petition 
pointed  out  the  unsafe  and  dangerous  condi- 
tion of  the  platform.  It  did  not  allege  that 
the  platform  was  unsafe  or  dangerous  in 
any  other  particular.  When,  therefore,  the 
petition  stated  that  the  unsafe  and  danger- 
ous condition  of  the  platform  was  unknown 
to  the  plaintiff,  the  effect  of  the  allegation 
was  precisely  the  same  as  if  the  petition 
had  alleged  that  the  plaintiff  did  not  know 
of  the  space  or  hole  through  which  he  fell. 
Counsel  further  insist  that  the  petition  is 
fatally  defective  in  not  alleging  that  plain- 
tiff could  not  by  the  exercise  of  ordinary  care 
have  seen  tbe  exact  condition  of  the  plat- 
form, or  in  not  alleging  that  plaintiff  did  not 
have  equal  means  with  the  defendant  of 
knowing  of  the  defect.  The  rule  contended 
for  by  counsel  is  no  longer  the  law  in  this 
state.  The  allegation  that  the  unsafe  and 
dangerous  condition  of  the  platform  was  un- 
known to  plaintiff  was  sufficient  Peter  & 
Melcher  Steam  Stone  Works  v.  Green,  76  S. 
W.  844,  25  Ky.  Law  Rep.  946;  Pflsterer  v. 
J.  H.  Peter  &  Co.,  117  Ky.  501,  78  S.  W.  450. 

2.  Should  a  peremptory  instruction  have 
gone  for  appellant?  The  testimony  for  ap- 
pellee conclusively  shows  that  he  had  not 
been  engaged  on  the  platform  prior  to  about 
25  minutes  before  the  accident  occurred. 
When  he  did  go  upon  the  platform,  it  was 
upon  the  south  side  thereof,  which  was  the 
side  furthest  away  from  the  opening  through 
which  he  fell.  As  soon  as  he  got  upon  the 
platform,  it  was  necessary  for  him  to  assist 
in  lowering  certain  timbers  which  were  being 
handed  down  from  above.  His  time  and  at- 
tention were  entirely  taken  up  by  the  duties 
of  his  occupation.  At  no  time  did  he  go  to 
the  north  side  of  the  platform,  and  he  knew 
nothing  of  the  opening  upon  that  side.  When 
he  fell,  he  was  stepping  backward.  Counsel 
for  appellant  insist   that  the  doctrine  au- 


Digitized  by 


Google 


906 


112  SOUTHWESTERN  REPORTER. 


(Ky. 


noonced  In  the  case  of  Wilson  v.  Chess  & 
Wymond  Co.,  117  Ky.  567,  78  S.  W.  433,  ap- 
plies to  this  case,  because  the  platform  was 
a  simple  contrivance,  anh  the.  lowest  order  of 
Intelligence  of  a  rational  man  would  have 
comprehended  that,  If  he  stepped  off  the  plat- 
form through  the  space  between  It  and  the 
embankment,  he  would  fall  Into  the  pit ;  that 
the  accident  happened  In  the  daytime ;  that 
the  conditions  were  open  and  risible;  and 
that  all  appellee  had  to  do  was  to  use  his 
eyes,  and  his  most  common  experience,  and 
his  earliest  Instincts  to  fully  appreciate  the 
danger  of  his  position.  The  facts  of  this 
case,  however,  are  materially  different.  The 
condition  was  not  before  appellee's  eyes. 
There  Is  not  a  single  circumstance  In  the 
case  going  to  show  that  appellee  knew  of  the 
opening,  or  that  he  negligently  failed  to  dis- 
cover it  We  cannot,  therefore,  say  as  a  mat- 
ter of  law  that  appellee  knew,  or  ought  to 
have  known,  of  the  hole  through  which  he 
fell.  The  question  whether  the  opening  was 
so  obvious  that  appellee  knew,  or  by  the  ex- 
ercise of  ordinary  care  could  have  known, 
thereof,  was  properly  submitted  to  the  Jury. 
The  law  Is  well  settled  in  this  state  that  the 
master  owes  to  the  servant  the  duty  of  pro- 
viding him  a  reasonably  safe  place  in  which 
to  work,  and  of  maintaining  It  In  a  reason- 
ably safe  condition  during  the  employment, 
having  regard  to  the  character  of  the  serv- 
ices required  and  the  dangers  that  a  reason- 
ably prudent  man  would  apprehend  under 
the  circumstances.  This  is  a  positive  duty 
which  the  master  owes,  and  Is  not  one  of  the 
perils  or  risks  assumed  by  a  servant  In  his 
contract  of  employment;  and  the  servant  Is 
entitled'  to  rely  on  the  assumption  that  the 
master  has  performed  the  duty,  imposed  on 
him  by  law,  of  providing  a  reasonably  safe 
place  to  work.  But,  if  the  place  is  unsafe 
because  of  the  nature  of  the  work,  and  the 
servant  suffers  Injury  In  consequence  thereof, 
he  cannot  hold  the  master  liable,  provided 
reasonable  precautions  were  taken  by  the 
master  to  avoid  injury.  The  risk  of  Injury 
from  such  cause  Is  one  of  the  risks  assumed 
by  the  servant ;  or,  if  the  place  is  obviously 
unsafe,  so  as  to  charge  the  servant  with 
knowledge  thereof,  and  he  nevertheless  en- 
ters on  the  work,  he  assumes  the  risk. 
Pflsterer  v.  J.  H.  Peter  &  Co.,  117  Ky.  601,  78 
S.  W.  450;  20  Am.  &  Eng.  Encyc.  of  Law, 
p.  56.  The  duty  of  Inspection  was  not  placed 
upon  appellee.  The  opening  In  the  platform 
was  not  a  danger  Incident  to  the  risk  of  em- 
ployment The  unsafe  condition  of  the  plat- 
form was  due  entirely  to  the  removal  of  the 
plank.  We  therefore  conclude  that  the  court 
did  not  err  in  refusing  to  give  the  peremp- 
tory Instruction  asked  by  appellant 

3.  The  court  instructed  the  Jury  as  fol- 
lows: 

"No.  1.  It  was  the  duty  of  the  defendant 
to  furnish  the  plaintiff  a  reasonably  safe 
place  for  the  plaintiff  to  work,  and,  if  the 
Jury  believe  from  all  the  evidence  that  the 


defendant  failed  to  furnish  to  the  plaintiff 
at  the  time  and  place  mentioned  in  the  proof 
a  reasonably  safe  place  to  work,  and  that 
by  reason  of  such  failure.  If  failure  there 
was,  the  plaintiff  while  at  work  injured  him- 
self, while  himself  In  the  exercise  of  ordina- 
ry care,  then  the  jury  will  find  for  the  plain- 
tiff, unless  the  defective  and  dangerous  con- 
dition of  said  platform,  If  such  th««  were, 
was  so  obvious  and  certain  that  the  plaintiff 
knew,  or  by  the  exercise  of  ordinary  care 
should  have  known,  of  said  dangerous  con- 
dition. If  dangerous  condition  there  were. 
In  which  case,  you  will  find  for  the  defend- 
ant 

"No.  2.  If  the  Jury  find  for  the  plaintiff, 
they  will  fix  his  damages  at  a  reasonable 
compensation  tn  money  for  his  pain  and  suf- 
fering of  body  and  mind,  if  any;  for  the 
impairment  of  his  ability  to  labor  and  earn 
money.  If  any;  for  the  amount  expended 
for  medical  services.  If  any,  not  exceeding 
as  to  this  Item  $40;  and  for  his  loss  of  time. 
If  any,  not  exceeding  as  to  this  Item  $600,  as 
the  natural  and  proximate  result  of  his  In- 
juries In  the  proof  described — ^not  exceeding 
In  all  the  amount  claimed  In  the  petition. 

"No.  8.  If  the  jury  believe  that  the  platform 
in  the  proof  described  was  in  a  dangerous 
condition,  and  they  shall  also  believe  that 
the  plaintiff  was  negligent  In  the  manner 
In  which  he  backed  Into  said  hole  on  said 
platform,  and  that  his  injuries  would  not 
have  been  sustained  but  for  such  negligence 
on  his  part,  then  they  shall  find  a  verdict 
for  the  defendant 

"No.  4.  Negligence  Is  the  failure  to  exer- 
cise such  care  as  is  ordinarily  exercised  by 
careful  and  prudent  persons  under  the  same 
or  similar  circumstances  In  the  same  or  simi- 
lar business. 

"No.  5.  Ordinary  care  Is  such  care  as  or- 
dinarily careful  and  prudent  persons  ordina- 
rily exercise  under  the  same  or  similar  cir- 
cumstances, in  the  same  or  similar  business. 

"No.  6.  Nine  jurors  may  retam  a  verdict, 
but,  if  less  than,  twelve  unite  in  the  verdict, 
all  those  so  uniting  must  sign  the  same." 

Instruction  No.  1  Is  attacked  upon  the 
ground  that  it  is  erroneous  in  its  classifica- 
tion and  characterization  of  the  place  where 
plaintiff  was  at  work;  that  It  treats  the 
place  as  though  it  were  one  of  hidden  dan- 
gers. The  Instruction,  however.  Is  not  sub- 
ject to  such  criticism.  It  places  squarely  be- 
fore the  Jury  the  questions  whether  or  not 
they  believed  from  the  evidence  that  the  de- 
fendant had  failed  to  provide  the  plaintiff 
a  reasonably  safe  place  in  which  to  work; 
whether  the  plaintiff  was  injured  by  reason 
of  such  failure.  If  any;  whether  or  not  plain- 
tiff himself  was  exercising  ordinary  care; 
and  whether  or  not  the  dangerous  condition 
of  the  platform  was  so  obvious  and  certain 
that  the  plaintiff  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  thereof. 
Nor  Is  the  Instruction  erroneous  In  using 
the  expression  "wliile  himself  in  the  ezer- 
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cise  of  ordinary  care."  The  effect  of  this 
expression  was  not  to  tell  the  Jury  that  the 
plaintiff  was  himself  exercising  ordinary 
care.  The  instmction  plainly  tells  the  jury 
that  they  must  believe  that  plaintiff  was  in- 
jured while  exercising  ordinary  care  for  ht* 
own  safety. 

Counsel  next  Insists  that  instruction  MV).  2 
Is  fatally  defective,  in  that  It  nowhere  tells 
the  jury  that,  In  assessing  plaintiff's  dam- 
ages, they  should  be  governed  by  the  evi- 
dence. While  the  Instruction  may  be  subject 
to  criticism  on  this  account,  the  failure  to 
limit  the  jury  In  their  finding  to  such  dam- 
ages as  they  believed  from  the  evidence 
the  plaintiff  sustained  was  certainly  not  prej- 
udicial In  this  case.  The  evidence  shows 
that  plaintiff  was  permanently  and  severely 
Injured.  The  sum  awarded  him  was  only 
$1,500.  In  view  of  the  extent  of  his  injuries, 
it  does  not  appear  that  the  Jury  "roamed  at 
will"  In  determining  how  much  damages  they 
would  award  plaintiff. 

Instruction  No.  3  Is  attacked  upon  tbe 
ground  that  It  emphasizes  In  the  minds  of 
the  jury  that  there  was  evidence  before  them 
upon  which  they  had  a  right  to  find  that  the 
platform  was  In  a  dangerous  condition.  In 
this  connection  counsel  argue  that  there  was 
nothing  defective  in  the  platform;  that  it 
did  not  break  down,  and  there  was  no  hole 
in  it,  but  the  plaintiff  simply  walked  off  the 
platform.  We  think  this  contention  of  coun- 
sel Is  without  merit.  There  was  an  opening 
between  the  last  plank  on  the  north  side  of 
the  platform  and  the  north  side  of  the  fill. 
This  is  the  hole  referred  to  In  the  instruc- 
tions. We  do  not  think  the  Jury  were  misled 
by  the  use  of  the  word  "hole."  The  evidence 
tended  to  show  that  the  platform  which 
crossed  the  excavation  was  at  one  time  com- 
pleted; that  the  last  plank  on  the  north  side, 
connecting  It  with  the  fill,  had  been  removed; 
that  there  existed  an  opening  there  about 
eight  inches  wide.  These  facts  certainly  jus- 
tify the  submission  to  the  jury  of  the  ques- 
tion whether  or  not  the  platform  was  In  a 
dangerous  condition. 

There  appearing  no  error  In  the  record 
prejudicial  to  the  substantial  rights  of  the 
appellant,  the  Judgment  Is  affirmed. 


SWANN-DAT  LUMBER   CO.  v.  THOMAS. 
<Court  of  Appeals  of  Kentacky.    Oct  16,  1908.) 

1.  TriaI/— Rbfubai,  to  Give  Insteuctions— 
Fail,i;bb  to  Request— EJffeot. 

It  is  not  reversible  error  to  fail  to  instruct 
on  a  point,  where  no  instruction  la  requested. 

[Ed.  Note.— For  cnses  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  !$  627-641.] 

2.  Maoteb  and  Sebvamt— B'ELtow  Sebvantb— 
Who  abb. 

An  employ^,  engaged  on  the  first  floor  of  a 
sawmill  in  oiling  and  caring  for  the  machinery, 
and  an  employ^  on  tbe  second  floor  charged 
with  tbe  duty  of  looking  after  the  logs  and  re- 
moving the  staves,  are  not  fellow  servants,  nei- 


ther having  an  opportunity  to  observe  the  other 
in  the  performance  of  his  duty,  or  to  assist  or 
direct  him  in  the  discharge  thereof. 

3.  Same— Assumption  of  Risk— Negligence 
or  Fkllow  Sebvant. 

An  employe,  engaged  on  the  first  floor  of 
a  sawmill  in  oiling  ^d  caring  for  the  machinery, 
was  Injnred  while  in  discharge  of  his  duty,  and 
while  just  oataide  of  the  door  of  the  mill,  and 
on  a  passway  by  being  struck  by  a  stave  thrown 
from  a  second  atory  window  by  a  co-employfi. 
The  employ^  knew  that  staves  were  not  thrown 
out  on  the  passway,  and  he  bad  no  reason  to 
expect  that  any  would  be  thrown  thereon.  It 
was  gross  carelessness  for  the  co-employ£  to 
throw  the  stave  onto  the  passway,  for  be  had 
reason  to  know  that  employes  were  liable  to 
I  use  it.  Held,  that  the  employe  did  not  assume 
the  risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  $i  567-573.] 

4.  Same— Contkibutobt  Neolioence. 

Where  two  courses  are  open  to  an  employe 
in  the  discharge  of  his  duty,  and  each  is  at- 
tended, nnder  normal  conditions,  with  practically 
the  same  degree  of  safety,  it  is  not  negligence 
for  him  to  take  one  course  rather  than  the 
other. 

I  Ed.  Note. — For  rases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  702.] 

5.  Same. 

Wliere  an  employ^,  engaged  on  the  first 
floor  of  a  sawmill  in  caring  for  the  macliinery, 
cotild  observe  a  part  of  the  machinery  by  look- 
ing out  of  a  side  window,  and  he  could  observe 
It  more  satisfactorily  by  going  out  on  a  pass- 
way,  and  the  passway  was,  under  normal  con- 
ditions, safe,  tbe  employe  was  not  guilty  of 
contributory  negligence  in  going  on  the  pass- 
way,  where  he  was  struck  by  a  stave  negligent- 
ly thrown  from  a  window  above  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  702.] 

6.  SAMi>— TaiAir— iNSTBUcnows — Evidence  — 
Applicability. 

Where  the  injury  to  an  employe  resulted 
solely  from  the  negligence  of  a  co-employe, 
an  instruction  tbat  tbe  employe  migbt  presume 
that  the  place  where  his  duty  called  him  was 
reasonably  safe  was  not  prejudicial  to  the  em- 
ployer. 

7.  Same. 

An  instmction,  in  an  action  for  Injuries  to 
an  employe  struck  by  a  stave  thrown  from  an 
upper  window  by  a  co-employe,  which  requires 
the  jury  to  find,  to  render  a  verdict  for  the  em- 
ploye, that  the  stave  was  thrown  from  the 
upper  floor  by  an  employe  nnder  the  direction 
of  the  employer,  and  that  it  was  the  resnit  of 
careless,  wanton,  or  willful  negligence,  was  not 
prejudicial  to  the  employer,  but  to  tbe  employe. 

8.  Same. 

The  use  of  the  words  "or  any,"  in  an  in- 
stmction in  an  action  for  injuries  to  an  em- 
ploye that  the  jury  should  find  for  the  em- 
ploye If  his  injury  "waa  the  direct  or  any  re- 
sult of  an  order  of"  the  employer,  was  not  prej- 
udicial to  the  employer. 

9.  Appeal  and  Krbob— Ebboneous  Instruc- 
tions—Prejudicial ESBOB. 

A  judgment  will  not  be  reversed  for  er- 
rors in  the  instructions,  unless  they  are  preju- 
dicial to  the  substantial  rights  of  the  party  com- 
plaining. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4219.] 

10.  Same. 

Where,   in   an   action   for  injuries   to  an 

employe,  the  instructions  fairly  presented  tbe 
issues,  and  were  more  favorable  to  the  employer 
than  to  the  employe,  a  recovery  will  not  be 
disturbed  because  of  an  error  in  tbe  use  of  the 
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word  "willfal,"  in  an  institiction  antborizing  a 
recovery,  if  the  injuries  were  the  result  of 
careless,  wanton,  or  willfal  negligence. 

Appeal  from  Circuit  C!onrt,  Lee  County. 

"To  be  officially  report^" 

Action  by  Jesse  Thomas  against  the  Swann- 
Day  Luml>er  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

B.  E.  Hogg,  F.  A.  Lyon,  Jr.,  and  Greene 
&  Van  Winkle,  for  appellant  McQuown  & 
Beckham,  Hazelrlgg,  Chenault  &  Hazelrlgg, 
and  J.  K.  Roberts,  for  appellee. 


LASSING,  J.  Appellee,  Jesse  Thomas, 
was  employed  by  the  appellant  company  as  a 
laborer  in  its  sawmill  at  Beattyvllle,  Ky. 
His  duties  were  to  oil  and  look  after  the 
machinery,  which  included  not  only  the  ma- 
chinery used  in  the  mill  building  proper,  but 
also  the  chains  and  other  appliances  which 
were  used  in  drawing  the  logs  from  the  wa- 
ter up  Into  the  mill.  On  the  8th  of  August, 
1905,  when  just  outside  of  the  door  of  the 
mill,  where  he  had  gone  to  look  after  certain 
machinery,  appellee  was  struck  on  the  head 
by  a  stave  thrown  from  a  second-story  win- 
dow of  the  mill.  His  skull  was  fractured, 
and  a  portion  of  it  had  to  be  removed.  Paral- 
ysis of  the  legs  resulted  from  the  Injury, 
and  he  was  shown  to  be,  not  only  seriously, 
but  permanently,  injured.  The  stave  which 
struck  appellee  upon  the  head  was  thrown 
from  the  second-story  window  by  an  em- 
ploy6  named  Coomer,  whose  special  duty  was 
twofold:  To  "bug"  the  logs,  and  to  throw  the 
staves  from  a  second-story  window  out  upon 
a  pile  in  the  miUyard.  The  particular  stave 
which  struck  appellee  was  not  thrown  upon 
the  stave  pile,  but  out  of  a  front  window 
onto  a  drive  or  roadway,  which  was  used 
for  the  teams  and  mill  hands  in  going 
around  the  mlllyard.  In  the  lower  court  ap- 
pellant sought  to  avoid  liability  by  showing 
that  appellee's  duty  as  an  employe  at  the 
mill  did  not  require  him  to  be  where  he  was 
at  the  time  he  was  injured. 

The  first  ground  relied  upon  for  reversal  is 
that  the  court  erred  in  failing  to  instruct  the 
jury  on  the  law  of  fellow  servants,  and  risks 
assumed  by  the  injured  employ^.  No  instruc- 
tion was  asked  upon  either  of  these  subjects, 
and  hence,  under  the  well-settled  rule,  the 
failure  of  the  court  to  so  instruct  is  not  a 
reversible  error.  Galbralth  v.  Starks,  117 
Ky.  915,  79  S.  W.  1191,  and  L.  &  N.  R.  R.  Co. 
V.  Harrod,  115  Ky.  877,  75  S.  W.  233.  Aside 
from  this,  however,  there  is  nothing  in  the 
record  from  which  It  might  be  fairly  inferred 
that  Coomer  and  appellee  were  in  the  same 
grade  of  employment,  or  fellow  servants. 
One  of  them  was  engaged  upon  the  lower 
floor  in  oiling  and  caring  for  the  machinery, 
while  the  duties  of  the  other  kept  him  upon 
the  second  floor,  where  he  looked  after  the 
logs  and  removed  the  staves.  Their  field  of 
labor  was  entirely  separate  and  distinct ;  the 


one  had  no  opportunity  to  observe  the  other 
In  the  performance  of  his  duty,  or  to  advise, 
assist  or  direct  him  in  the  discharge  of  same. 
Neither  had  any  opportunity  of  knowing 
with  what  degree  of  care  and  skill  the  other 
was  discharging  the  duties  assigned  him. 
The^most  that  the  record  shows  Is  that  they 
were  working  for  a  common  master,  but  the 
work  of  each  was  independent  of  the  other, 
and  in  separate  and  distinct  departments  of 
the  mill.  They  were  co-servants,  but  not  fel- 
low servants. 

In  the  case  of  L.  0.  4  L.  R.  R,  Oo.  v.  Ca- 
vens,  9  Bush,  559,  an  employe  of  the  railroad 
on  one  train  was  injured  by  the  negligence 
of  another  employ^  of  the  same  rank  on  an- 
other train,  yet  it  was  there  held  that  a  re- 
covery could  be  had  because  the  situation  of 
the  parties  was  such  as  to  preclude  the  Idea 
that  the  Injured  employ^  bad  any  control 
over  the  action  or  conduct  of  the  one  re- 
sponsible for  his  Injury,  •'for,"  said  the  court, 
"tf  Cavens  had  been  on  the  same  train  with 
Armstrong,  and  in  a  condition,  by  reason  of 
his  equality  with  him  as  an  employ^,  to 
watch  over  and  provide  against  his  negli- 
gence, the  reasons  then  for  refusing  to  make 
the  company  liable  would  apply ;  but  when 
on  different  trains,  and  with  no  opportunity 
to  exercise  this  watchful  care  over  each  oth- 
er, the  reason  for  releasing  the  company 
from  such  responsibility  ceases  to  exist,  and 
in  such  cases  those  controlling  and  directing 
the  movements  of  one  train  with  reference 
to  those  upon  another  and  diflTerent  train 
must  be  regarded  as  the  agents  of  the  com- 
pany." And  in  the  case  of  L.  &  N.  R.  R.  Co. 
V.  Edmund,  64  S.  W.  727,  23  Ky.  Law  Rep. 
1049,  it  was  held  that  engineers  on  separate 
trains  were  co-servants,  and  not  fellow  serv- 
ants, and  the  rule  announced  in  the  Cavens 
Case  was  approved.  In  the  case  at  bar  the 
duties  of  Coomer  were  confined  to  the  second 
story  of  the  mill  building.  Appellee  had  no 
opportunity  of  seeing  or  knowing  what  he 
was  doing,  and  no  chance  to  control  his  ac- 
tion, or  advise  or  assist  him  in  the  discharge 
of  his  duties,  and  while  each  was  the  agent 
of  their  common  master,  neither  was  the 
agent  of  the  other.  No  instruction  on  as- 
sumed risks  was  given  for  the  twofold  rea- 
son, first,  the  facts  did  not  authorize  it; 
and,  second,  none  was  asked  for.  Appellee 
was  Injured  while  on  the  passway  in  the 
discharge  of  his  duty.  He  knew  that  staves 
were  not  thrown  out  upon  this  passway ;  he 
had  no  reason  to  exi>ect  that  any  would  be 
thrown  thereon.  No  ordinary  care  on  his 
part  could  have  prevented  the  injury ;  while, 
on  the  other  hand,  it  was  gross  carelessness 
on  the  part  of  the  employe  Coomer  to  throw 
the  stave  out  of  this  window  onto  the  pass- 
way,  where  he  had  reason  to  know  employes 
of  the  company  were  liable  to  be  passing.  In 
the  case  of  Angel  v.  Jelllco  Coal  Mining  Co., 
115  Ky.  728,  74  S.  W.  714,  it  was  held  that 
the  man  who  fired  the  furnace  did  not  as- 
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sume  the  risk  from  dynamite  being  placed 
near  the  fire  by  a  co-serTant,  over  whose  ac- 
tions he  had  no  control.  To  the  same  effect 
are  L.  ft  N.  R.  R.  Oo.  V.  Brantley's  Adm'r, 
96  Ky.  297,  28  S.  W.  477,  49  Am.  St  Rep. 
291,  and  C,  N.  O.  ft  T.  P.  Co.  t.  Palmer,  98 
Ky.  382,  33  S.  W.  199.  When  the  thus  well- 
settled  mle  Is  applied  to  the  facts  In  this 
case.  It  Is  evident  that  no  Instruction  on  as- 
sumed rifts  should  have  been  given. 

Counsel  also  complains  because  the  court 
refused  to  give  instructions  A  and  B.  These 
bore  upon  the  question  of  contributory  negli- 
gence. There  is  no  evidence  upon  which  to 
base  such  an  instruction,  unless  it  is  to  be 
Inferred  from  the  statement  that  appellee 
conid  have  observed  the  condition  of  the 
machinery,  which  was  not  working  all  right, 
by  looking  through  the  window  at  the  side. 
It  is  true  he  might  have  observed  the  condi- 
tion of  at  least  a  part,  if  not  all,  of  the  chain, 
wrhich  was  working  Improperly,  by  looking 
out  of  the  Bide  window.  He  could  likewise 
observe  it  as  completely,  and,  perhaps,  more 
satisfactorily,  by  going  in  the  road  or  pass- 
way,  as  he  did.  The  latter  course  was,  un- 
der normal  conditions,  neither  more  hazard- 
ous nor  more  dangerous  than  the  former.  In 
fact  appellee  had  on  the  same  day  gone  out- 
Bide  and  observed  the  working  of  the  machin- 
ery, on  an  occasion  before  that  upon  which 
he  was  struck.  His  injury  was  the  result, 
not  of  any  carelessness  for  his  safety  on  his 
own  part,  but  to  the  negligent  act  of  bis  co- 
servant  in  throwing  the  stave  out  of  the 
window  on  the  driveway.  Where  two  courses 
are  open  to  one  In  the  discharge  of  bis  duty, 
and  each  is  attended,  under  normal  condi- 
tions, with  practically  the  same  degree  of 
safety,  it  cannot  be  charged  that  it  Is  negli- 
gence, in  any  degree  whatever,  that  the  one 
course  is  accepted  rather  than  the  other. 
Appellee  did  not  go  upon  the  stave  pile,  or 
near  it,  and  had  Coomer  thrown  this  par- 
ticular stave  out  of  the  window  at  which  he 
should  have  thrown  it,  it  would  not  have 
been  nearer  than  10  feet  to  appellee.  Under 
this  state  of  facts  the  court  was  warranted 
In  refusing  to  give  instructions  A  and  B,  of- 
fered by  appellant. 

Appellant  objects  to  the  instructions  given 
by  the  court;  to  Instruction  1  because  it  is 
faulty  in  several  particulars,  and  to  Instruc- 
tion 3  because  unauthorized,  In  that  there  is 
no  plea  of  "dangerous  premises."  This  is 
true.  There  was  no  plea  that  the  premises 
themselves  were  dangerous ;  the  danger  was 
In  the  carelessness  of  Coomer  In  throwing  the 
stave  out  of  the  wrong  window,  and  upon  the 
driveway.  It  was  not  Improper  for  the  court 
to  Bay  to  the  Jury  that  appellee  might  pre- 
sume that  the  place  where  his  duty  called 
him  was  reasonably  snfe,  and' this  is  the  sub- 
stance of  this  Instruction.  The  place  where  ap- 


pellee was  assigned  to  work  was,  perhaps  as 
safe  as  any  place  could  be  around  a  sawmill. 
The  injury  resulted,  not  from  defective  prem- 
ises or  appliances,  but  from  the  negligence  and 
carelessness  of  one  of  the  employes  of  ap- 
pellant. The  giving  of  this  instruction  could 
not  have  misled  the  Jury,  and  appellant  was 
not  prejudiced  thereby. 

Instruction  No.  1  is  subject  to  criticism, 
but  the  errors  complained  of  were  prejudi- 
cial, not  to  the  rights  of  appellant,  but  to  ap- 
pellee, because  in  this. Instruction  the  Jury 
was  required  to  believe,  before  It  could  find 
fbr  appellee,  that  the  stave  was  thrown  from 
the  upper  floor  by  one  of  appellant's  em- 
ployes, under  the  direction  or  order  of  de- 
fendant, or  its  agent  or  manager,  and  that 
it  was  the  result  of  careless,  wanton,  or  will- 
ful negligence  on  the  part  of  the  defendant, 
Its  agent,  or  manager  .in  directing  this  em- 
ploye to  throw  the  staves  from  the  said  win- 
dow. This  instruction  is  also  criticised  be- 
cause the  court  told  the  Jury  that  they 
"should  And  for  plaintiff  if  his  injury  was  the 
direct,  or  any,  result  of  an  order  of  defend- 
ant" The  criticism  to  this  part  of  the  In- 
struction is  based  upon  the  use  of  the  words 
"or  any"  before  "result"  This  is  highly  tech- 
nical, and  we  are  unable  to  see  wherein  ap- 
pellant was  prejudiced  by  reason  of  the  in- 
structions being  given  in  this  form. 

Appellant  also  complains  that  the  word 
"willful"  should  not  have  been  used  in  this 
instruction,  it  being  urged  that  the  term 
"willful  neglect"  Is  applicable  only  In  cases 
brought  under  the  statute,  where  a  recovery 
is  had  for  an  injury  resulting  in  death.  The 
contention  of  appellant  in  this  particular  is 
correct,  and,  in  reversing  the  cases  of  L.  & 
N.  B.  B.  Co.  V.  Long,  94  Ky.  410,  22  S.  W. 
747,  and  L.  &  N.  R.  R.  Co.  v.  Foard,  104 
Ky.  456,  47  S.  W.  342,  the  use  of  the  word 
"willful"  In  a  similar  instruction  was  con- 
demned. But  the  case  should  not  be  re- 
versed for  this  reason  alone.  Very  few  im- 
portant cases  are  tried  in  which  minor  er- 
rors are  not  committed  by  the  court  in  the 
introduction  of  testimony  and  the  instruc- 
tions, but  in  no  case  should  a  Judgment  be 
reversed  because  thereof,  unless  they  should 
be  deemed  prejudicial  to  the  substantial 
rights  of  appellant.  The  instructions  in  this 
case  fairly  and  fully  presented  to  the  jury 
the  Issues  as  raised  by  the  pleadings  and  the 
proof,  and  were  more  favorable  to  appellant 
than  to  appellee,  and  the  case  should  not  be 
reversed  because  of  the  technical  criticisms 
to  which  the  instructions  are  subjected. 

Appellee  was  fearfully  and  permanently  in- 
jured, and  as  the  finding  and  verdict  of  the 
Jury,  in  the  light  of  the  evidence,  appears 
reasonable  and  Just,  we  are  of  opinion  that 
the  judgment  of  the  lower  court  should  be 
affirmed,  and  It  Is  so  ordered. 
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SINCLAIR'S  ADM'R  y.   ILLINOIS   CENT. 
R.  CO. 

(Court  of  Appeals  of  Kentucky.    Oct.  21,  1908.) 

1,  Masteb  and  Seevant—Ratlboads— Death* 
OF  Flbeuan— Disobedience  of  Obdebb— Ac- 
tions. 

'Where  a  conductor  read  aloud  an  order 
to  the  engineer  in  the  presence  of  the  fireman, 
the  fireman  was  charg;ed  with  the  duty  of  nn- 
derstnnding  it,  where  it  was  in  the  osnal  form 
prescribed  by  the  company  for  such  orders,  or 
was  written  in  such  language  as  would  convey 
its  meaning  to  a  person  of  ordinary  intelligence 
in  the  fireman's  position,  and  where  the  order 
was  disobeyed  by  him,  and  his  death  resulted, 
there  could  be  no  recovery  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and   Servant,  S8  759-775.] 

2.  Appeal  and  Bbbob— Review— Subsequent 
Appeals— FoBUEB  Decisions  as  Law  of 
THE  Case. 

On  a  subsequent  appeal  the  opinion  on  the 
former  appeal  is  the  law  of  the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig- 
vol.  3,  Appeal  and  Error,  §1  4358-4868.] 

8.  BviDENOE  —  Weight— Witnesses  —  Ceed- 
ibilitt  —  poweb  of  jubt  to  disbeoabd 
Testiuont. 

Where  a  witness  testifies  unequivocally  to 
a  fact,  and  there  is  nothing  in  his  evidence  to 
warrant  the  jur^  in  rejecting  it,  and  he  is  not 
contradicted  or  impeached,  the  jury  cannot  dis- 
regard his  testimony. 
4.  Tbial— Dibection  of  Vebdict. 

Where  the  proof  is  such  that,  had  the  case 
been  submitted  to  the  jury,  they  would  have 
been  bound  to  find  a  verdict  for  defendant,  a 
verdict  for  defendant  is  properly  directed. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i  383.] 

Appeal  from  Circuit  Court,  Hardin  County. 

"To  be  officially  reported." 

Death  action  by  C.  O.  Sinclair's  adminis- 
trator against  the  Illinois  Central  Railroad 
Company.  There  was  a  directed  verdict  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

See,  also,  100  S.  W.  236,  80  Ky.  Law  Rep. 
1040. 

Irwin  &  Irwin  and  Camth,  Chatterson  & 
Blitz,  for  appellant.  L.  A.  Faurest,  3.  Kf. 
DIcldnson,  Trabue,  Doolan  &  Cox,  and  C.  H. 
Moorman,  for  appellee. 

HOBSON,  J.  C.  O.  Sinclair  was  the  fire- 
man on  train  No.  193  on  the  Illinois  Central 
Railroad  going  south,;  and  be  was  killed  in  a 
head-on  collision  with  train  No.  152,  going 
north.  The  collision  was  due  to  the  fact  that 
train  No.  193  violated  its  orders.  Under  its 
orders,  it  should  liave  stopped  at  McHenry 
and  waited  there  for  train  No.  152;  but  it 
left  McHenry  on  the  time  of  train  No.  162, 
and  ran  into  it  about  four  minutes  later.  In 
the  collision  the  fireman  and  the  engineer  of 
train  No.  193  were  killed;  and  this  action 
was  brought  by  the  administrator  of  the  fire- 
man to  recover  for  bis  death.  Upon  the  first 
trial  of  the  case,  at  the  conclusion  of  the 
plaintlfTs  evidence,  the  court  instructed  the 
Jury  peremptorily  to  find  for  the  defendant 
On  appeal  to  this  court,  the  Judgment  was 
reversed,   the  court   holding.   In   substance. 


that  the  fireman  could  not  recover  if  he  knew 
of  the  violation  of  the  order  under  which 
the  train  was  running,  but  that  he  could  re- 
cover if  he  did  not  know  of  the  violation  of 
the  order — that  is.  If  he  did  not  know  that 
the  order  required  the  train  to  wait  at  Mc- 
Henry for  train  152 — ^the  ruling  being  based 
on  the  rules  of  the  company  which  require 
that  the  fireman,  after  reading  the  train  or- 
ders, must  keep  them  in  mind,  and,  if  there 
be  occasion  to  do  so,  must  remind  the  engine- 
man  of  them.  See  Sinclair's  Adm'r  v.  I.  C. 
R.  R.  Co.,  100  S.  W.  236,  30  Ky.  Law  R^. 
1040.  On  the  return  of  the  case  to  the  cir- 
cuit court.  It  was  tried  again;  the  plaintlfTs 
evidence  being  in  substance  the  same  as  on 
the  former  trial.  The  defendant  then  intro- 
duced Its  evidence,  showing  that  the  order 
which  was  delivered  to  train  193  was  In  the 
usual  form,  and  so  expressed  as  to  be  Intelli- 
gible to  those  operating  trains.  This  it  show- 
ed by  a  number  of  witnesses.  It  was  also 
shown  that  the  engineer  of  train  193,  when 
found  after  the  collision,  had  a  copy  of  the 
order  in  his  pocket.  The  company  introduced 
the  conductor  of  train  193,  who  testified  that 
they  received  the  order  at  Horse  Branch,  a 
station  north  of  McHenry,  and  that  he  there 
read  the  order  aloud  to  the  engineer  in  the 
presence  of  the  fireman,  and  that,  after  they 
had  pulled  out  from  Horse  Branch,  he  went 
over  to  the  engine,  and  he  and  the  engineer 
and  Sinclair  counted  up  the  time  together,  or, 
rather,  that  he  counted  It  in  their  presence 
and  they  assented;  that,  as  he  counted  the 
time,  they  had,  by  the  time-table,  time  to  go 
to  Rockport,  but  that  in  making  the  calcula- 
tion he  made  a  mistake;  and  that,  by  reason 
of  this  mistake  which  he  made  and  which 
the  engineer  and  Sinclair  assented  to,  the 
collision  occurred.  The  plaintiff  proved  In 
rebuttal  that  the  conductor  afterward  said 
at  Cecilia  that  the  collision  was  his  ovm 
fault  On  this  evidence  the  court  instruct- 
ed the  Jury  peremptorily  to  find  for  the  de- 
fendant and  the  plaintiff  appeals. 

The  rule  requiring  the  orders  to  be  read  by 
the  fireman  and  requiring  him  to  remind  the 
engineer  of  them  is  a  reasonable  rule.  The 
traveling  public  have  a  right  to  demand  that 
all  reasonable  precautions  shall  be  taken  for 
their  safety,  and  the  rule  is  a  safeguard 
against  mistakes  by  the  englneman  which 
might  Imperil  other  lives.  On  the  former  ap- 
peal of  this  case  we  said:  "If  the  evidence 
disclosed  that  this  order  was  shown  by  the 
engineer  to  Sinclair,  or  that  he  read  or  heard 
It  read,  he  would  be  charged  with  the  duty 
of  understanding  it  if  it  was  In  the  usual 
form  prescribed  by  the  company  for  such  or- 
ders, or  was  written  in  such  language  as 
would  convey  to  a  person  of  ordinary  intelli- 
gence In  Sinclair's  position  Its  meaning. 
Hence  it  would  follow  that,  if  Sinclair  went 
out  on  the  engine  in  disobedience  of  the  or- 
der, he  might  be  guilty  of  such  contributory 
negligence  as  would  defeat  a  recovery  In  an 
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action  for  damages  resulting  from  bis  tIo- 
latlon  of  the  order.  •  •  *  It  Is  of  the 
highest  Importance  that  employes  of  railroad 
companies  who  have  intrusted  to  their  care 
so  many  lives  and  so  much  valuable  prop- 
erty should  be  held  to  a  strict  observance  of 
the  rules  of  the  company  established  for  the 
protection  and  safety  of  the  public,  as  well 
as  persons  in  charge  of  the  train.  Absolute 
obedience  to  orders  regulating  tfaie  movement 
of  trains  is  indispensable  to  the  safety  of 
life  and  the  protection  of  property,  and  car- 
riers engaged  in  the  hazardous  business  of 
transportation  by  modem  methods  hare  the 
right  to  demand  the  highest  efficiency  in  the 
service,  and  to  exact  implicit  obedience  to  the 
orders  of  superiors,  and  to  establish  and  en- 
force rules  for  the  discipline  of  their  em- 
ployes. It  Is  not  the  purpose  of  the  courts 
to  encourage  In  any  way  violations  by  em- 
ployes of  reasonable  rules  by  relieving  them 
of  the  consequences  of  their  wrongful  acts, 
or  to  subject  the  company  to  damages  caused 
by  their  disobedience." 

The  opinion  on  the  former  appeal  Is  the 
law  of  the  case,  and  there  can  be  no  recovery 
by''tbe  plaintiff  If  the  testimony  of  the  con- 
ductor Is  true.  But  It  Is  Insisted  that  the 
court  erred  in  not  submitting  this  question 
to  the  Jury.  It  is  said  that  the  Jury  might 
not  have  believed  the  testimony  of  the  con- 
ductor, and  might  have  found  for  the  plain- 
tiff notwithstanding  his  evidence-.  The  con- 
ductor was  not  before  the  Jury.  His  testi- 
mony was  given  by  deposition  taken  in  St. 
Louis.  He  was  not  in  the  service  of  the  de- 
fendant, and  had  no  Interest  In  the  contro- 
versy. His  testimony  is  consistent,  and  there 
la  nothing  on  the  face  of  it  In  any  way  to 
weaken  It  It  was  in  no  way  impeached,  ex- 
c^t  by  the  proof  of  the  statement  made  by 
him  at  Cecilia  that  the  collision  was  his 
fault;  be  testifying  that  he  said  at  Cecilia 
that  he  was  the  only  human  being  left  to 
bear  the  responsibility.  But  whether  he  said 
the  one  thing  or  the  other  at  Cecilia  Is  im- 
material. Under  his  testimony  as  given  in 
the  deposition,  the  collision  was  his  fault 
He  made  the  mistake.  He  was  the  mana- 
ging agent  in  charge  of  the  train,  and  he  did 
not  in  his  testimony  attempt  in  any  way  to 
exculpate  himself,  but  simply  said  that  he 
made  the  mistake  in  coimting  the  time. 
Where  a  witness  testifies  unequivocally  to  a 
fact,  and  there  is  nothing  in  his  evidence  to 
warrant  the  jury  in  rejecting  it  and  he  is  in 
no  wise  contradicted  or  impeached,  the  Jury 
are  not  at  liberty  to  disregard  his  testimony. 
The  Jury  are  sworn  to  render  their  verdict 
according  to  the  evidence,  and  they  are  not 
at  liberty  to  reject  the  evidence  capriciously. 
If  this  case  had  been  submitted  to  the  Jury, 
they  would  have  been  bound  to  find  a  verdict 
for  the  defendant  under  the  proof,  and,  as 
there  was  but  one  thing  that  they  could  prop- 
erly do  under  the  evidence,  and  of  this  there 
could  b»  oo  difference  of  opinion,  the  court 


properly  instructed  them  peremptorily  to  find 
a  verdict  for  the  defendant.  This  court  has 
in  a  number  of  cases  held  where  stock  is 
killed  on  a  railroad,  and  the  company  intro- 
duces its  men  and  shows  that  the  killing  was 
unavoidable,  the  court  should  peremptorily 
instruct  the  Jury  to  find  for  the  defendant, 
where  the  witnesses  are  not  Impeached,  and 
their  testimony  Is  consistent  and  not  con- 
tradicted. Ky.  Central  R.  R.  Co.  v.  Talbot 
78  Ky.  021;  Rogers  v.  Felton,  98  Ky.  148, 
32  S.  W.  406 ;  I.  C.  R.  R.  Co.  v.  Gholson,  06 
S.  W.  1018,  23  Ky.  Law  Rep.  2209.  The 
same  principle  has  been  applied  in  other 
cases.  Henderson  Trust  Co.  v.  Stuart  108 
Ky.  167,  55  S.  W.  1082,  48  L.  R.  A.  49;  L.  & 
N.  R.  R.  Co.  v.  Mounce's  Adm'r,  90  S.  W. 
950,  28  Ky.  Law  Rep.  933;  Hall  v.  Louis- 
ville R.  R.  Co.,  104  S.  W.  275,  81  Ky.  Law 
Rep.  853. 
Judgment  affirmed. 


PERRT  et  al.  v.  DANCE  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  20,  1908.) 

1.  WOBDS    AND    PHBASES— "As    DOWEB"— "IM 

Lieu  of  Do  web." 

The  expressions  "as  dower,"  and  "in  lieu 
of  dower,"  are  often  used  intercnaogeably. 

[Ed.  Note.— -For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3475-3476.] 

2.  COMPBOUISE    AND    SETTLEUXNT— CONSTBUO- 
TION. 

A  widow  having  Instituted  four  actions,  to 
which  her  hnsband's  heirs  were  parties,  to  re- 
cover dower,  a  stipulation  was  entered  into  by 
which  the  widow  waived  all  claim  to  dower  in 
the  lands  claimed  by  the  defendants,  and  re- 
ceived "in  lieu  of  her  dower"  the  homestead  al- 
lotted to  her  husband.  The  stipulation  also  re- 
cited that,  in  the  event  she  should  ever  be  dis- 
turbed in  the  title  or  possession  thereof  by  any 
creditors  or  heirs  of  oer  husband,  she  was  to 
have  laid  off  such  amount  out  of  the  tract  in 
ligation  as  should  be  equitable.  Held,  that  the 
widow  by  such  stipulation  did  not  acquire  a 
fee-simple  title  to  the  land  so  awarded  to  her, 
but  only  a  life  estate. 

3.  Appeal  and  Ebbob—Pbejudice  —  Plead- 
in  a. 

A  technical  error  In  sustaining  a  demur- 
rer to  certain  paragraphs  of  defendant's  answer 
was  without  prejudice,  where  on  the  whole  an- 
swer they  had  no  defense  to  the  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol,  3,  Appeal  and  Error,  (i  4089-4097.] 

Appeal  from  Circuit  Court,  Pendleton  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  George  B.  Dance  and  others 
against  Maggie  Perry  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Jno.  H.  Baker,  for  appellants.  3.  T.  Simon, 
for  appellees. 

CLAY,  C.  George  B.  Dance,  Robert  Dance, 
and  others,  plaintiffs  below,  alleging  that  they 
were  the  children  and  only  heirs  at  law  of 
Henry  A.  Dance,  instituted  thlS'  action  to  re- 
cover a  tract  of  about  47  acres  of  land  in  pos- 
session of  appellants,  Maggie  Perry,  Nancy 
WiUiams,  William  Moore,  and  his  wife,  Mary 
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Moore.  The  petition  charged  that  the  land  was 
occupied  by  their  father,  Henry  A.  Dance,  dnr- 
ing  hl8  lifetime,  and  upon  his  death  It  was 
allotted  to  Elizabeth  Dance  as  her  dower  In 
her  husband's  estate;  that  upon  her  death, 
which  had  taken  place,  the  title  thereto  vested 
In  plaintiffs;  that  the  defendants  were  wrong- 
fully withholding  possession  of  the  property 
from  plaintiffs,  who,  as  the  only  heirs  of 
Henry  A.  Dance,  were  the  owners  and  entitled 
to  possession  thereof. 

The  defendants  answered  in  three  para- 
graphs. In  the  first  paragraph  they  denied 
that  they  were  In  the  wrongful  possession  of 
the  property  referred  to,  and  that  the  plain- 
tiffs were  the  owners  and  entitled  to  the  pos- 
session of  the  same.  In  paragraph  2  they 
pleaded  adverse  possession  for  a  period  of  15 
years.  In  paragraph  3  they  pleaded:  That 
Henry  A.  Dance  died  seised  of  about  223 
acres  of  land.  He  had  sold  In  Us  lifetime  cer- 
tain other  tracts  of  land,  to  wit,  to  one  W.  R. 
Miller  a  tract  containing  about  35  acres,  to 
John  L.  Henry  about  60  acres,  and  to  G.  S. 
MuUIns  about  20  acres.  The  223  acres  of 
land  were  claimed  by  J.  J.  Brann.  The  said 
Elizabeth  Dance  had  never  parted  with  her 
dower  interest  in  any  of  said  land,  and  on 
the  22d  day  of  October,  1883,  she  filed  her 
four  separate  actions  in  the  Pendleton  chan- 
cery court — one  against  J.  J.  Brann,  claiming 
dower  in  the  said  223  acres;  one  against  G. 
S.  Mulllns,  claiming  dower  In  the  20-acre 
tract;  one  against  W.  B.  Miller,  claiming 
dower  in  the  35-acre  tract;  and  one  against 
J.  L.  Henry,  claiming  dower  In  the  60-acre 
tract  AH  of  the  then  heirs  of  the  said  Henry 
A.  Dance  were  parties  to  said  suits.  After 
the  Issues  had  been  made,  and  before  trial,  a 
compromise  of  the  matters  Involved  was  en- 
tered Into  on  the  8th  day  of  October,  1884. 
which  was  reduced  to  writing  and  by  con- 
sent was  filed  and  recorded  as  the  Judg- 
ment In  said  suits.  By  the  terms  of  said 
agreement  the  said  Elizabeth  Dance  waived 
her  dower  In  all  of  the  lands  described  In 
said  suit,  and  In  lieu  thereof  was  given 
and  accepted  as  her  own  a  tract  of  land 
known  and  described  as  the  "homestead  tract" 
of  Henry  A.  Dance,  which  bad  been  allotted 
to  him.  She  was  also  to  have  all  the  Im- 
provements on  said  land,  and  the  spring  on 
the  said  20-acre  tract,  and  the  bam  on  said 
farm.  By  the  terms  of  the  judgment  Eliza- 
beth Dance  became  the  owner  of  said  tract  of 
land,  and  was  In  the  actual,  imlnterrupted, 
continuous,  adverse  possession  thereof,  claim- 
ing It  as  her  own  against  all  the  world  from 
the  date  of  said  judgment,  1903,  at  which 
time  she  for  value  sold  and  conveyed  said 
land  to  the  defendants  Maggie  Perry  and 
Mary  I.  Williams,  and  placed  them  In  posses- 
sion thereof.  The  latter,  on  the  19th  day  of 
March,  1904,  sold  an  undivided  one-third  in- 
terest therein  to  the  defendants  William 
Moore  and  his  wife,  Mary  Moore.  The  defend- 
ants have  been  In  the  continuous,  uninterrupt- 
ed,  actual,  and  adverse  possession  of  said 


land,  claiming  It  as  their  own,  since  their 
said  purchase,  and  are  now  so  In  possession 
and  claiming  said  land. 

The  agreement,  which  is  referred  to  and 
made  a  part  of  the  answer,  Is  as  follows: 
"It  is  hereby  agreed  by  all  the  parties  to 
these  consolidated  causes  that  they  be  dis- 
missed settled;  the  defendants  to  pay  all  the 
costs.  Including  $10  of  the  costs  of  surv^. 
The  plaintiff,  Elizabeth  Dance,  waives  all 
claim  to  dower  In  the  land  owned  or  claimed 
by  the  defendants,  or  either  of  them.  In  con- 
sideration of  said  waiver  the  parties  hereto 
agree  that  the  plaintiff  may  take  in  lieu  of 
her  dower  the  homestead  allotted  to  her  said 
husband  during  his  lifetime,  so  as  to  Include 
all  of  the  improvements  and  the  spring  now 
on  the  20  acres  claimed  by  6.  S.  Mnliins,  one 
of  the  defendants  herein;  said  homestead  to 
Include  the  bam  on  said  farm  and  all  south 
of  the  public  road  running  along  tlie  nortli 
side  of  said  tract  In  the  event  said  Iiome- 
stead  has  not  beoi  allotted,  then  it  is  agreed 
in  lieu  of  dower  she  Is  to  have  all  of  the  im- 
provements and  all  the  land  south  of  said 
public  road  down  to  the  north  line  of  the  said 
20  acres  claimed  by  said  Mulllns;  said  line 
to  be  run  so  as  to  include  the  spring  now  on 
the  said  20  acres  and  to  be  all  the  land  owned 
by  plalntifTs  husband  at  the  time  he  died 
east  of  the  tract  belonging  to  the  defendant 
Henry,  known  as  the  'Brock  tract'  and  east 
of  Comeman  Collier's  land.  In  the  event 
plaintiff  should  ever  be  disturbed  in  the  title 
or  possession  of  the  land  allotted  to  her  under 
this  agreement  by  any  creditors  or  heir  of 
Henry  A.  Dance,  deceased,  then  she  Is  to  have 
laid  off  to  her  so  much  land  out  of  the  tracts 
embraced  In  the  pleadings  in  these  consoli- 
dated causes  as  will  be  equitable  and  right  be- 
tween all  the  parties  to  this  agreement.  It 
is  further  agreed  that  this  agreement  be  filed 
as  the  judgment  in  these  causes.    •    •    •  " 

A  demurrer  was  sustained  to  the  answer, 
and,  the  defendants  declining  to  answer  fur- 
ther, judgment  was  entered  In  favor  of  plain- 
tiffs below.  From  that  judgment  this  ap- 
peal is  prosecuted. 

It  is  the  contention  of  counsel  for  appel- 
lants that  by  the  judgment  above  referred  to 
Elizabeth  Dance  took  an  absolute  estate  in 
the  land  given  to  her  in  lieu  of  dower.  This 
Is  made  manifest  by  the  use  of  the  words  "in 
lieu  of  dower";  It  being  contended  that  the 
land  was  given,  not  as  dower,  but  In  lieu 
of  dower.  Furthermore,  the  judgment  recites 
that,  In  the  event  plaintiff  should  ever  be 
disturbed  in  the  title  or  possession  of  the 
land  allotted  to  her  under  the  agreement  by 
any  creditors  or  heir  of  Henry  A.  Dance, 
then  there  is  to  be  laid  off  to  her  as  mucb 
of  the  land,  etc.  For  the  purpose  of  ar- 
riving at  the  Intention  of  the  parties  thereto 
in  making  the  compromise  agreement  we 
must  take  into  consideration  their  relations 
at  the  time  it  was  made  and  the  purpose  for 
which  it  was  entered  into.  Elizabeth  Dance 
bad  instituted  four  actions  to  recover  dower. 
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She  finally  compromised  by  accepting  In  lieu 
of  dower  the  47  acres  of  land  which  had  been 
allotted  to  her  hnsband  as  homestead.  Her 
purpose  was  to  secure  dower  In  her  husband's 
land.  The  plaintiffs  were  parties  to  that 
suit.  The  only  land  which  she  secured  as 
dower  was  that  In  which  they  had  an  Inter- 
est; It  being  the  homestead  of  their  father. 
Having  brought  the  suit  for  the  purpose  of 
securing  her  dower,  the  agreement  must  be 
Interpreted  in  the  light  of  the  purpose  for 
which  the  suit  was  brought.  In  the  absence 
of  any  certain,  unequivocal  language  showing 
an  Intention  to  vest  In  her  an  absolute  es- 
tate to  the  land  in  controversy,  we  think  it  Is 
plain  that  the  homestead  tract  of  her  husband 
was  conveyed  to  her  merely  as  her  dower  in- 
terest In  his  estate.  It  was  not  Intended  that 
she  should  have  the  fee-simple  title  thereto. 
She  was  suing  for  dower — not  to  recover 
the  property  In  question.  We  think  It  plain, 
therefore,  that  the  compromise  was  made  en- 
tirely upon  the  basis  of  dower,  and  not  with 
a  view  of  vesting  In  her  the  fee-simple  title 
to  the  property.  The  expressions  "as  dower" 
and  "In  lieu  of  dower"  are  often  used  inter- 
changeably. The  latter  expression  is  not 
sufficient  to  Indicate  a  purpose  to  convey  a 
fee-simple  title.  Nor  do  we  think  the  words, 
"In  the  event  plaintiff  should  ever  be  disturb- 
ed In  the  title  or  possession  of  the  land  al- 
lotted to  her  under  this  agreement  by  any 
creditors  or  heirs  of  Henry  A.  Dance,  de- 
ceased, then  she  Is  to  have  laid  off  to  her  so 
much  land  out  of  the  tracts  embraced  In  the 
pleadings  In  these  consolidated  causes  as  will 
be  equitable  and  right  between  all  the  parties 
to  this  agreement,"  add  anything  to  the  es- 
tate which  Is  intended  to  be  conveyed  to  her 
by  said  compromise  agreement.  This  lan- 
guage Is  entirely  consistent  with  the  theory 
that  she  was  to  have  a  life  estate  In  the  prop- 
erty in  controversy.  It  speaks  of  a  disturb- 
ance to  her  title  alone,  and  provides  that 
she  Is  to  have  laid  off  to  her  "so  much  land," 
etc.  For  these  reasons,  we  think  It  perfectly 
plain  that  the  land  was  assigned  to  her  as 
dower.  The  only  interest,  therefore,  that  she 
could  convey  in  it  was  her  life  estate.  Upon 
her  death  It  vested  In  the  plaintiffs  below. 

Counsel  for  appellants  earnestly  Insists 
that  the  court  erred  In  sustaining  a  demurrer 
to  the  first  and  second  paragraphs  of  ap- 
pellants' answer.  It  may  be  that  these  para- 
grraphs  were  of  themselves  sufficient  to  con- 
stitute a  ground  of  defense;  but,  taken  in 
connection  with  the  third  paragraph,  which 
fully  discloses  the  real  ground  of  appellants' 
defense,  it  is  perfectly  manifest  from  appel- 
lants' answer  that  they  had  no  real  defense 
to  the  action.  Although  a  technical  mistake 
may  have  been  made  in  sustaining  the  de- 
murrer to  the  first  and  second  paragraphs  of 
the  defendants'  answer,  It  being  apparent 
that  upon  their  whole  answer  they  have 
no  real  defense  to  the  action,  this  court  will 
not  reverse  the  Judgment,  as  the  error,  If 
112  S.W.-68 


any,  was  not  prejudicial  to  the  substantial 
rights  of  the  defendants. 
Judgment  affirmed. 


KISLER'S  ADM'R  v.  KENTUCKY  DISTIL- 
LERIES &  WAREHOUSE  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  15,  1908.) 

1.  Negligence  —  Actions  —  Sdtficienct    of 
Evidence. 

Where  boys  trespasslne  in  a  distillery  mill, 
without  the  knowledge  of  the  person  in  charge, 
fell  Into  a  com  bin  and  were  smothered,  that 
the  person  in  charge  bad  allowed  them  to  fre- 
quent the  mill  without  warning  them  of  danger 
did  not  render  the  proprietors  liable ;  it  not  ap- 
pearing that  he  had  notice  that  the  bin  was 
dangerous,  and  he  being  the  only  person  who 
knew  that  the  boys  ever  frequented  that  part 
of  the  mill. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  «|  45-51.] 

2.  Same. 

That  the  boys  went  into  the  bin  to  get 
their  hats  in  the  presence  of  the  person  in 
charge  on  one  occasion,  and  to  get  the  corn  by 
his  direction  on  another  occasion,  when  it  was 
safe  to  do  so,  would  not  charge  him  with  notice 
that  they  would  go  into  it  on  other  occasions, 
under  different  conditions,  when  trespassing  on 
the  property,  without  his  knowledge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  ii  45-^.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Death  action  by  Albert  Klsler's  adminis- 
trator against  the  Kentucky  Distilleries  & 
Warehouse  Company  and  others.  Judgment 
of  dismissal,  and  plaintiff  appeals.    Affirmed. 

W.  O.  Bradley  and  Popham  &  Webster,  for 
appellant.  Levy  Mayer,  Alfred  S.  Austrian, 
and  Wm.  Marshall  Bullitt,  for  appellees. 

HOBSON,  J.  There  Is  a  distillery  In  Lou- 
isville, on  Thirtieth  and  Garland  streets, 
known  as  the  "John  G.  Roach  &  Co.  Branch." 
The  premises  are  Inclosed  by  a  fence.  There 
Is  Inside  the  fence  a  bouse,  known  as  the 
"Mill,"  which  has  three  stories,  and  the  up- 
per stories  are  reached  by  a  stairway.  In 
this  building  there  is  a  large  bin  for  holding 
grain.  The  bin  is  about  30  feet  long,  and 
can  only  be  entered  at  the  top  on  the  third 
floor.  Around  the  top  of  the  bin  there  is  a 
railing  something  over  3  feet  high.  On  April 
23,  1906,  the  miller,  who  had  been  about  the 
mill  all  the  morning,  left  and  went  over  to 
the  distillery  to  do  some  repairing  there. 
About  2  o'clock  the  fireman  at  the  boiler  room 
saw  Albert  Klsler  and  Leo  Pfanmlller,  two 
boys  15  years  old,  In  the  mill  on  the  first 
floor  looking  out  of  one  of  the  windows.  The 
boys  had  no  connection  with  the  distillery, 
and  nobody  but  the  fireman  saw  them. 
About  5  o'clock  the  miller  came  back  and 
locked  up  the  mill  and  went  home.  The  boys 
did  not  return  home  that  night  The  next 
morning  a  search  was  made  for  them.  A  day 
or  two  after  this  the  com  stopped  running 
out  of  the  bin  Into  the  hopper  at  the  bottom, 
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and  when  the  cause  was  looked  into  It  was 
found  that  a  boy's  body  had  stopped  the 
corn.  When  they  got  the  body  out  it  proved 
to  be  tliat  of  Albert  Kisler.  The  other  Iwy 
was  sitting  across  a  rod  about  10  feet  aboTe, 
both  of  them  lielng  submerged  in  the  corn, 
and  both  of  them  haid  been  dead  long  enough 
for  decomposition  to  begin.  This  suit  was 
brought  by  the  personal  representative  of  Al- 
bert Kisler  against  the  owners  of  the  distil- 
lery to  recover  for  his  death,  on  the  ground 
that  the  loss  of  his  life  was  due  to  their  neg- 
ligence. At  the  conclusion  of  the  plaintiS's 
evidence  the  court  instructed  the  jury  per- 
emptorily to  find  for  the  defendants,  and,  the 
plaintiff's  petition  having  been  dismissed,  he 
appeals.    , 

The  proof  for  the  plaintiff  showed  that 
there  were  five  or  six  boys  in  the  neighbor- 
hood, about  15  years  of  age,  including  the 
two  named,  who  had  been  in  the  habit  of  play- 
ing about  the  distillery.  They  usually  played 
in  the  yard,  but  sometimes  played  in  the 
mill.  W.  C.  Hahn  was  the  miller,  and  W.  J. 
O'Heam  was  the  superintendent.  Om  one  oc- 
casion, some  weeks  before  the  death  of  Kis- 
ler, he  and  four  or  five  other  Iwys  were  on 
the  lower  floor  of  the  mill,  and  went  up  to 
the  third  floor.  There  they  got  to  throwing 
each  other's  bats  in  the  bin,  Hahn  being  pres- 
ent; and  they  all  went  down  into  the  bin 
and  got  their  hats,  coming  out  on  a  ladder. 
On  another  occasion,  al>out  three  weeks  l>e- 
fore  -the  death  of  Kisler,  some  of  these  l>oy8 
were  there,  and  Hahn  had  them  sweeping  out 
for  him,  and  this  sweeping  was  done  on  the 
third  floor,  as  well  as  on  the  first  floor.  Al- 
bert Kisler  was  there  on  this  occasion.  On 
still  another  occasion  Hahn  had  some  of  the 
boys  sweeping  up  for  him,  including  Kisler, 
and  he  gave  the  boy  some  corn  in  a  sack  for 
sweeping  up.  On  another  occasion  Kisler 
was  seen  going  away  with  a  sack  of  corn, 
and,  as  this  was  the  way  the  boys  were  paid 
for  sweeping  when  they  swept  up  for  Hahn, 
it  may  be  assumed  that  he  had  been  there 
sweeping  that  day.  At  any  rate,  the  proof 
for  the  plaintiff  showed  that  on  three  or  four 
occasions  Kisler  and  his  companions  had 
been  there  playing  about  the  distillery,  and 
that  on  one  other  occasion  two  of  them  had 
gone  down  into  the  bin  to  get  some  corn.  But 
on  both  of  these  occasions,  when  the  boys 
went  down  into  the  bin,  the  com  did  not 
come  up  over  their  ankles,  and  they  came  up 
without  any  difficulty.  No  warning  was  giv- 
en the  boys  by  Hahn  as  to  there  being  any 
danger  in  their  going  into  the  bin.  It  was 
.nlFo  shown  that  for  several  days  prior  to 
April  23d,  when  the  boys  were  missing,  there 
had  been  a  great  deal  of  rain ;  that  in  damp 
weather,  when  the  air  is  damp,  the  corn  in 
the  bin  will  get  sticky  and  form  a  crust  on 
the  top.  When  this  occurs,  the  com  below 
will  run  out  through  the  spout,  leaving  a 
cavity;  and  In  order  to  make  the  corn  run 
out  it  is  necessary  to  take  a  pole  and  stick 
it  In  the  crust,  so  as  to  break  the  crust,  and 


when  this  is  done  it  all  runs  down  towards 
the  spout.  Three  witnesses  were  introduced 
by  the  plaintiff  who  had  worked  about  a  dis- 
tillery, and  testified  that  they  liad  known  this 
to  happen  in  bins  where  com  was  kept ;  and 
the  plaintlfTs  case  rested  on  the  idea  that  the 
two  boys,  after  they  were  seen  at  the  mill 
window  about  2  o'clock,  had  gone  up  on  the 
third  fioor  and  for  some  reason  had  Jumped 
down  into  the  bin ;  that  a  cake  had  formed, 
and  when  they  jumped  in  they  broke  the 
crust,  and  went  down  into  the  com,  which 
ran  down  over  them  and  smothered  them ; 
one  of  the  boys  having  gone  through  to  the 
bottom,  and  the  other  having  hung  on  the 
cross-rod  as  he  went  down,  as  one  leg  was 
on  one  side  of  it  and  one  on  the  other. 

The  plaintiff  insists  that  the  doctrine  of 
what  is  known  as  the  "turntable  cases" 
should  be  applied.  But  the  difficulty  is  that 
while  there  is  proof  that  a  crust  might  form 
on  corn,  and  that  if  the  crast  did  form,  and 
the  bottom  of  the  com  was  then  withdrawn 
through  the  hopper,  the  com  would  run  down 
when  the  crust  was  broken,  there  is  no  proof 
that  this  had  ever  occurred  at  this  distillery, 
or  that  any  one,  at  any  distillery  or  any- 
where, had  ever  been  hurt  in  this  way,  or 
that  the  managers  of  the  distillery  had  any 
reason  to  anticipate  that  there  was  any  dan- 
ger in  the  corn  bin.  It  is  not  shown  that 
there  was  in  fact  any  crust  on  the  com.  It 
is  not  shown  that  the  com  below  liad  been 
drawn  out,  leaving  a  cavity  beneath.  No 
facts  are  shown  which  would  charge  Hahn 
with  notice  that  the  bin  was  dangerous,  and 
he  was  the  only  person  who  had  any  knowl- 
edge that  the  boys  were  ever  on  this  floor, 
so  far  as  the  proof  shows.  The  boys  were 
trespassers  upon  the  property.  They  liad  not 
been  invited  there,  and  why  they  went  to 
the  mill,  or  what  they  were  doing  there,  no- 
body knows.  It  may  be  surmised  that  they 
went  there  to  play,  or  looking  for  a  job  from 
Hahn,  and,  it  may  l>e  possible  that,  finding 
nobody  in  the  mill,  they  went  up  to  the  third 
story  and  for  some  reason  went  down  Into 
the  bin.  But  no  facts  are  shown  which  im- 
posed upon  Hahn  the  duty  of  anticipating 
danger  to  the  boys.  We  are  therefore  of 
opinion  that  his  allowing  the  boys  about  the 
mill,  without  warning  them  of  danger  from 
the  bin,  is  not  sufficient  to  Impose  on  the  de- 
fendant any  liability. 

This  conclusion  makes  it  unnecessary  for 
us  to  consider  the  other  questions  urged  by 
counsel  as  to  the  application  of  the  rule  in. 
the  turntable  cases  to  the  facts  shown  here. 
The  fact  that  boys  15  years  old  went  into  the 
bin  to  get  their  hats  In  the  presence  of  Hahn 
on  one  occasion,  and  to  get  some  com  by  his 
direction  on  another  occasion,  when  it  was 
safe  to  do  so,  did  not  charge  him  with  notice 
that  they  would  go  into  it  on  other  occasions, 
under  different  conditions,  when  trespassing 
on  the  property  without  Ills  knowledge. 

Judgment  affirmed. 
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LOUISVILLE  &,  N.  R.  CO.  v.  GERARD  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  22,  1908.) 

1.  Highways— Opening  Pboceedinqs  —  Ju- 
BiBDicnoNAi.  Facts. 

That  the  petition  to  the  county  court  to 
have  a  new  road  opened  shall  be  signed  bjr  at 
least  five  landowners  of  the  county,  as  required 
by  Ky.  St.  1903,  S  4289,  and  that  prior  to  filing 
of  the  petition  notice  shall  be  given,  as  required 
by  section  4290,  are  indispensable  jjurisdictional 
Tacts  that  must  be  made  to  appear  m  that  court, 
either  by  the  record  or  the  introduction  of  ev- 
idence. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  $  47.] 

2.  SAUE— BUBDEN    OF    PBOOF. 

It  being  necessary  to  affirmatively  show,  if 
it  is  denied,  that  the  petition  to  the  county 
court  to  open  a  new  road  was  signed  as  required 
by  Ky.  St.  1903,  §  4280,  and  that  notice  prior 
to  the  filing  of  the  petition  was  given  as  re- 
quired by  section  4290,  these  being  jurisdic- 
tional facts,  petitioners  have  the  burden  of  proof 
thereon,  on  exceptions  being  filed  pointing  out 
noncompliance  with  such  requirements. 

3.  Same— Appeal  to  Cibcuit  Court— Trial 
De  Novo. 

Under  Ky.  St.  1903,  i  4303,  providing  that 
appeal  to  the  circuit  court  from  the  decision  of 
a  county  court  ordering  a  new  road  to  be  open- 
ed shall  be  tried  de  novo,  petitioners  for  the 
road  must,  on  such  appeal,  prove  anew  in  the 
circuit  court  jurisdictional  facts  put  in  issue 
by  exceptions  filed  in  the  county  court  and 
brought  by  the  appeal  to  the  circuit  court 

4.  Same— Appeal— Rkcobd. 

To  sustain  on  appeal  the  judgment  of  the 
circuit  court  rendered  on  appeal  thereto  from 
the  decision  of  the  county  court  ordering  a  new 
road  to  be  opened,  it  is  not  necessary  that  the 
record  affirmatively  show  that  the  circuit  court 
heard  evidence  on  jurisdictional  facts  put  in 
issue  by  exceptions  filed  in  the  county  court 
and  brought  to  the  circuit  court  by  the  appeal 
thereto ;  but  it  is  enough  that  the  record  does 
not  affirmatively  show  the  contrary,  as  it  does 
not  by  the  certificate  of  the  clerk,  that  "the 
foregoing  pages  contain  a  true,  correct,  and 
complete  transcript  of  the  entire  record" — the 
circuit  court,  in  disposing  of  the  exceptions,  hav- 
ing the  right  to  hear  oral  evidence,  and  it  be- 
ing presumed,  in  favor  of  its  judgment,  reciting 
that  "the  court,  being  advised,  adjudges  that 
said  exceptions  be  and  the  same  hereby  are 
overruled,"  that  the  court  did  hear  evidence  in 
support  of  the  facts  in  issue  by  the  exceptions. 

3.  Same— Sweabinq  Commissioners— Waives. 
The  swearing,  as  directed  by  Ky.  St.  1903, 
§  4291,  of  commissioners  appointed  to  assess 
damages  for  opening  a  new  road  to  faithfully 
and  impartially  discharge  their  duty,  not  being 
jurisdictional,  is  waived  by  failure  to  file  an 
exception  on  that  account  in  the  county  court. 

SEd.  Note. — For  ca.ses  in  point,  see  Cent.  Dig. 
.  25,  Highways,  {§  89-91.] 

6.  Same— Issues  Hade  by  Exceptions— Tri- 
al BT  JUBY. 

The  provision  of  Ky.  St.  1903,  S  4296,  that 
when,  in  proceedings  to  have  a  new  road  open- 
ed, exceptions  shall  be  filed  by  either  party,  the 
court  shall,  unless  the  parties  agree  that  it  may 
try  such  issues,  impanel  a  jury  to  try  the  issue 
of  fact  made  by  the  exceptions,  applies  to  ques- 
tions of  fact  growing  out  of  the  necessity  for 
opening  the  road  and  the  amount  of  damages 
awarded,  and  does  not  apply  to  exceptions  point- 
ing out  as  errors  that  the  jurisdictional  require- 
ments of  sections  4289,  4290,  as  to  the  signing 
of  the  petition  for  the  road  and  the  giving  of  no- 
tice, were  not  complied  with. 


Appeal  from  Circuit  Court,  Warren  County, 

"To  be  offleially  reported." 

Proceedings  by  Paul  E.  Gerard  and  others 
to  have  a  new  road  opened.  The  Louisville 
&  Nashville  Railroad  Company  filed  excei> 
tlons,  which  being  overruled.  It  appealed  to 
the  circuit  court,  where  judgment  was  ad- 
verse to  it,  and  It  again  appeals.    AfiBrmed. 

Sims,  Du  Bose  &  Rodes,  Benjamin  D.  War- 
field  and  C.  H.  Moorman,  for  appellant  W. 
B.  Galus,  for  appellees. 

CARROLL,  J.  This  was  a  proceeding 
originally  Instituted  In  the  Warren  county 
court  for  the  purpose  of  opening  a  road  from 
the  Louisville  &  Nashville  pike  to  the  Rus- 
sellvllle  road,  a  distance  of  about  two  miles. 
As  It  was  proposed  to  open  the  road  across 
land  owned  by  the  appellant  company,  sum- 
mons was  issued  against  it,  and  it  filed  a 
number  of  exceptions  to  the  commissioners* 
report  These  exceptions  being  overruled,  It 
appealed  to  the  Warren  circuit  court,  where 
the  following  judgment  was  entered:  "This 
cause  being  submitted  for  Judgment  upon  the 
exceptions  of  the  Louisville  &  Nashville  Rail- 
road Company  filed  herein,  and  being  ad- 
vised, the  court  adjudges  that  said  excep- 
tions be  and  the  same  are  hereby  overruled, 
and  that  the  Judgment  of  the  Warren  county 
court  be  carried  out  and  executed,  which 
said  Judgment  is  in  words  and  figures  as 
follows.    •    »    •» 

There  is  no  bill  of  exceptions  or  evidence 
in  the  record,  which  consists  only  of  the  rec- 
ord made  In  the  county  court  and  the  Judg- 
ment of  the  circuit  court.  Among  the  excep- 
tions filed  in  the  county  court  are  the  follow- 
ing: "(1)  That  previous  to  the  making  and 
entering  of  the  order  appointing  said  com- 
missioners written  or  printed  notices  were 
not  posted  in  five  of  the  mo'st  public  place.? 
In  the  district  In  which  the  proposed  road  Is 
to  be  established,  and  said  notices  were  not 
so  posted  20  days  prior  to  the  term  of  this 
court  at  which  said  order  was  entered,  as  Is 
required  by  law.  (2)  That  the  application  was 
not  signed  by  five  landowners,  or  any  land- 
owners." It  Is  further  In.<ilated  that  the  judg- 
ment Is  erroneous  because  the  record  does 
not  affirmatively  show  that  the  viewers  were 
sworn,  although  it  does  not  appear  that  the 
question  was  raised  by  exception,  either  In 
the  county  or  circuit  court. 

Ky.  St  1903,  §  4280,  provides,  that  all  ap- 
plications to  have  a  new  road  opened  shall 
be  by  petition  to  the  county  court,  signed  by 
at  least  five  landowners  of  the  county;  sec- 
tion 4290  requires  that,  previous  to  the  filing 
of  the  petition,  notices  thereof  shall  be  given 
by  posting  written  or  printed  advertisements 
In  at  least  five  of  the  most  public  places  in 
the  district  or  districts  In  which  the  road  is 
to  be  located  for  at  least  20  days  prior  to  the  ' 
term  of  court  at  which  the  petition  Is  to  be 
presented ;  and  section  4291  directs  that  the 
commissioners  apirainted  to  assess  the  dam- 
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ages  shall  be  sworn  to  faithfully  and  impar- 
tially discharge  their  dnties  under  the  law. 
In  proceedings  of  this  character  it  is  indis- 
pensable that  the  petition  shall  t>e  signed  by 
at  least  five  landoxi'ners  and  that  the  requi- 
site notice  shall  be  given.  These  are  Juris- 
dictional facts  that  must  l>e  made  to  appear 
In  the  county  court,  either  by  the  record  or 
by  the  introduction  of  evidence;  and  if  ex- 
ceptions are  filed,  pointing  out  that  the  re- 
quired number  of  landowners  did  not  sign  the 
petition,  or  that  the  necessary  notice  was 
not  given,  the  burden  of  proving  these  facts 
Is  upon  the  petitioners,  as  they  must  afflrraa- 
tlvely  show,  if  it  is  denied,  that  these  steps 
necessary  to  give  the  court  jurisdiction  were 
taken.  It  is  conceded  that  proof  upon  these 
controverted  points  was  made  in  the  county 
court,  but  Insisted  that,  as  the  record  does' 
not  show  that  any  evidence  was  offered  or 
heard  in  the  circuit  court,  this  court  should 
reverse  the  judgment  of  the  circuit  court,  be- 
cause there  is  'no  evidence  In  the  record  In 
this  court  showing  that  the  petition  was 
signed  by  five  landowners  or  that  the  neces- 
sary notice  was  given. 

The  statute  (section  4303)  provides  that  in 
cases  of  this  character  an  appeal  that  may 
be  prosecuted  from  the  county  court  "shall 
be  tried  de  novo,  and  from  the  decision  of  the 
circuit  court  either  party  may  prosecute  an 
appeal  to  the  Court  of  Appeals,  and  the  lat- 
ter court  shall  have  jurisdiction  only  of  mat- 
ters of  law  arising  on  the  record  of  such 
cases."  So  that,  on  an  appeal  to  the  circuit 
court,  the  case  must  be  tried  anew,  without 
reference  to  what  transpired  in  the  county 
court  In  other  words,  the  exceptions  filed  in 
the  county  court,  and  brought  by  appeal  to 
the  circuit  court,  are  to  be. disposed  of  in 
the  circuit  court  without  reference  to  what 
disposition  was  made  of  them  in  the  county 
court ;  and  as  the  exceptions  put  in  issue  the 
jurisdictional  facts,  whether  or  not  the  peti- 
tion was  signed  by  the  requisite  number  of 
landowners  and  whether  or  not  proper  notice 
was  given,  it  was  necessary  for  the  petition- 
ers to  prove  in  the  circuit  court  that  these 
two  things  had  been  done.  And  If  the  rec- 
ord affirmatively  showed  that  no  evidence 
upon  these  points  was  heard  by  the  circuit 
court,  the  point  made  by  appellant  would  be 
■  well  taken ;  but  the  record  does  not  so  show, 
and  In  the  al>8ence  of  anything  to  the  con- 
trary we  must  assume  that  the  circuit  court 
did  bear  evidence  in  support  of  the  proposi- 
tions excepted  to.  The  judgment  recites  that 
"the  court,  having  advised,  adjudges  that 
said  exceptions  be  and  the  same  are  hereby 
overruled."  It  is  not  necessary  that  the  rec- 
ord should  affirmatively  show  that  the  cir- 
cuit court  heard  evidence;  nor  does  it  fol- 
low that,  because  the  certificate  of  the  clerk 
recites  that  "the  foregoing  pages  contain  a 
true,  correct,  and  complete  transcript  of  the 
entire  record,  simimons  and  subpoenas  ex- 
cepted, of  the  case  late  pending  in  the  War- 


ren circuit  court,  in  which  the  LouisvlUe  & 
Nashville  Railroad  Company  was  appellant 
and  Paul  E.  Gerard  et  al.  were  appellees,"  no 
evidence  was  heard  by  the  lower  court  In 
disposing  of  the  exceptions,  the  court  had  the 
right  to  hear  oral  evidence,  and  the  appellant 
bad  the  right  to  have  it  made  a  part  of  the 
record,  and  if  it  appeared  from  the  bill  of 
evidence  that  the  petition  was  not  signed  by 
five  landowners,  or  that  the  requisite  notice 
was  not  given,  this  court  would  take  notice 
of  these  fatal  errors  as  matters  of  law  shown 
by  the  record.  But  this  It  did  not  do,  nor 
did  it  have  put  in  the  record  anything  show- 
ing that  the  circuit  court  did  not  hear  evi- 
dence. With  the  record  in  this  condition,  we 
win  presume  that  the  court  did  hear  evi- 
dence. As  stated  fn  Harvey  v.  Payne,  2 
Mete.  451:  "It  It  a  well-settled  legal  prin- 
ciple that  the  inferior  court  must  be  presum- 
ed to  have  done  right  until  the  contrary  ap- 
pear. Everything  necessary  to  sustain  its 
judgment  will  be  presumed  which  is  not  in- 
consistent with  the  facts  stated  in  the  rec- 
ord. The  legal  presumption  la  always  in  fa- 
vor of  the  correctness  of  Its  decisions."  To 
the  same  effect  are  Venable  v.  McDonald, 
4  Dana,  336;  Kimberiln  v.  Farls,  6  Dana, 
533 ;    Braxdale  v.  Speed,  1  A.  K.  Marsh.  1(X>. 

Our  attention  is  called  to  the  case  of  Mit- 
chell V.  Bond.  11  Bush,  614.  in  which  the 
court  held  that  In  a  proceeding  under  the 
General  Statutes  to  discontinue  a  road  or 
erect  gates  across  a  road  it  was  necessary 
that  the  record  should  show  that  the  notice 
required  by  the  statute  was  given.  The  stat- 
ute, that  controlled  the  disposition  of  that 
case  is  different  from  the  present  statute 
applicable  to  road  cases,  under  which  this 
proceeding  was  Instituted.  Ford  v.  Collins, 
108  Ky.  553,  56  S.  W.  093;  Chamberlalne  v. 
Hlgnlght,  97  S.  W.  396,  30  Ky.  Law  Rep.  85. 
So  that  the  rule  laid  down  in  the  Mitchell 
Case  must  be  considered  as  having  been 
changed  by  the  statute,  and  it  is  no  longer 
applicable  to  proceedings  in  road  cases. 

In  respect  to  the  objection,  made  for  the 
first  time  in  this  court  that  the  record  does 
not  show  that  the  commissioners  were  sworn 
to  faithfully  and  impartially  discharge  their 
duties,  as  provided  in  section  4291  of  the 
Kentucky  Statutes  of  1903,  we  may  say  that 
although  the  record  does  not  show  that  they 
were  sworn,  this  defect  was  waived  by  the 
failure  to  point  it  out  by  an  exception  in  the 
county  court.  There  is  no  reason  why  an 
error  such  as  this  may  not  be  waived;  nor 
Is  there  any  why  a  party  desiring  to  avail 
himself  of  this  objection  should  not  call  the 
attention  of  the  county  court  to  the  failure 
or  omission,  so  that  If  in  fact  the  commis- 
sioners have  not  been  sworn,  the  error  may 
be  corrected  without  serious  inconvenience 
or  delay  to  the  parties.  It  would  entail  un- 
necessary and  unjustifiable  expense  and  de- 
lay, and  be  opposed  to  the  prevailing  prac- 
tice in  this  state,  to  permit  a  party  to  stand 
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by  with  knowledge  that  the  record  In  the 
county  court  disclosed  a  technical  error,  and 
fail  to  caU  attention  to  It  in  that  court  by 
an  exception,  and  also  ignore  it  in  the  cir- 
cuit court,  and  for  the  first  time  malce  the 
point  In  a  brief  in  this  court.  In  the  Cham- 
l>erlalne  Road  Case,  supra,  the  court  said: 
"It  is  said  that  two  of  the  commissioners 
who  acted  were  not  appointed  by  the  county 
court,  but  their  report  recites  that  they  were 
appointed  by  the  county  court  They  were 
allowed  by  the  county  court  to  amend  their 
report.  They  filed  an  amended  report,  and 
neither  in  the  county  court  nor  In  the  circuit 
court  was  any  exception  taken  to  their  re- 
port on  the  ground  that  the  commlsBloners 
who  acted  were  not  the  persons  appointed  by 
the  county  court.  This  objection,  therefore, 
is  not  available  here."  The  swearing  of  the 
commissioners  is  not  a  Jurisdictional  fact. 
True,  it  should  be  done;  but.  If  it  is  not, 
the  party  desiring  to  except  to  the  report  for 
this  reason  should  make  bis  objection  known 
in  the  county  court  by  an  exception  there 
filed.  Falling  to  do  this,  the  error  will  be 
considered  as  waived. 

It  is  fnrttaer  argued  that,  as  section  429C 
provides  that,  "when  exceptions  shall  be 
filed  by  either  party,  the  court  shall,  unless 
the  parties  agree  that  the  court  may  try  such 
issues,  forthwith  cause  a  Jury  to  t>e  empan- 
elled to  try  the  issue  of  facts  made  by  the 
exceptions,"  the  court  had  no  right  to  render 
a  judgment  without  the  Intervention  of  a 
Jury,  except  by  consent  of  the  parties,  and 
that  the  record  should  show  such  consent. 
The  provision  for  a  trial  by  Jury  does  not 
apply  to  exceptions  pointing  out  the  errors 
herein  mentioned.  These  errors  are  for  the 
court,  and  not  a  Jury.  A  Jury  need  only  be 
impaneled  to  try  questions  of  fact  growing 
out  of  the  necessity  for  opening  the  road 
and  the  amount  of  damages  awarded. 

The  judgment  of  the  lower  court  is  af- 
firmed. 


CITX  OF  BOWLING  GREEN  v.  BOWLING 
GREE.V  GASLIGHT  CO. 

(Coart  of  Appeals  of  Kentucky.    Oct.  16,  1908.) 

1.  MuNiciPAi,  CoBPOBATioNS  —  Sidewalks — 
Defects— LiABiLrrr  fob  Injuries. 

If  a  gas  company,  with  the  knowled^  and 
consent  of  a  city,  has  discharged  steam  into  a 
city  sewer  under  a  sidewalk,  It  is  the  city's  duty 
to  notify  the  company  to  stop  the  flow  while 
the  sidewalk  is  bein;;  repaired,  if  the  steam 
comes  through  the  sidewalk  so  as  to  conceal  the 
opening  made  therein,  and  also  to  warn  pedes- 
trians of  the  danger;  otherwise,  it  is  primarily 
liable  to  a  pedestrian  injured  by  failing  into  the 
hole,  and  cannot  recover  over  against  the  com- 
pany. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3C.  Municipal  Corporations,  8§  1G53-I(i59, 
1688-1693.] 

2.  Contbibution-Tobt-Feasobs— Municipal 
cobpobations. 

The  rule  that  there  is  no  right  of  contribu- 
tion between  tort-feasors  does  not  apply  be- 
tween   a    municipal    corporation    and    another, 


where  a  sidewalk  is  rendered  unsafe  by  their 
joint  wrongdoing. 

lEi.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contribution,  8  6;  vol.  36,  Municipal 
Corporations,  {ft  1688,  1709.] 

3.  Pleading — Defects — Cube  by  Exhibits. 

Exhibits  filed  with  a  pleading  will  not  cure 
an  omission  to  state  a  cause  of  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  {  944.] 

Appeal  from  Circuit  Court  Warren  County. 

"Not  to  be  (^clally  reported." 

Action  by  the  city  of  Bowling  Green 
against  the  Bowling  Green  Gaslight  Com- 
pany. A  demurrer  to  the  petition  was  sus- 
tained, and  plaintiff  appeals.     AflBrmed. 

R.  C.  P.  Thomas  and  S.  D.  Hlnes,  for  ap- 
pellant Sims,  Du  Bose  &  Rodes,  for  appel- 
lee. 

CARROLL,  J.  J.  Reed  Madison  brought 
suit  against  the  dty  of  Bowling  Green  to 
recover  damages  for  personal  injuries  sus- 
tained in  falling  into  a  hole  In  a  plank  side- 
walk. He  averred  that  when  the  walk  was 
torn  up  for  the  purpose  of  repairing  the 
same,  the  city  permitted  large  quantities  of 
steam  from  an  adjacent  steam  power  build- 
ing to  be  transported  through  pipes  and 
emitted  from  the  pipes  under  the  sidewalk 
at  a  place  where  It  was  torn  up,  all  of  which 
was  done  with  the  knowledge  of  the  city; 
that  while  the  walk  was  torn  up,  and  the 
steam  boiling  up  from  the  walk,  he,  while 
passing  along  on  the  sidewalk  in  a  careful 
manner,  being  blinded  by  the  steam,  and 
not  knowing  of  the  opening  in  the  walk,  fell 
into  It;  that  the  city,  although  it  knew  the 
custom  of  the  power  house  company  to  per- 
mit the  steam  from  Its  building  to  escape  in- 
to, the  sewer  under  the  sidewalk  at  the  place 
where  the  opening  was  made,  failed  to  guard 
or  protect  in  any  way  the  opening.  To  this 
petition  the  city  filed  an  answer,  controvert- 
ing all  the  averments  of  the  petition;  but 
before  a  trial  of  the  case  it  gave  notice  to 
the  Bowling  Green  Gaslight  Company  of  the 
pendency  of  the  action  and  its  insistence  that 
the  gas  company  was  liable  to  the  city  for 
any  amount  that  Madison  might  recover. 
Thereupon  it  was  agreed  between  the  city 
and  the  gaslight  company  that,  if  the  city 
compromised  and  settled  the  case  for  a  sum 
not  exceeding  $500,  the  settlement  should  be 
treated  as  the  verdict  of  a  properly  Instruct- 
ed jury  for  that  amount;  the  compromise  to 
have  the  same  effect  as  If  a  Judgment  for  the 
sum  agreed  upon  had  been  entered.  There- 
after the  city  compromised  the  dalm  on  the 
terms  specified  in  the  agreement,  and  brought 
this  action  against  the  gaslight  company  to 
recover  the  amount  so  paid,  making  the 
pleadings  In  the  Madison  case  exhibits  with 
the  petition. 

The  petition  of  the  city,  to  which  a  demur- 
rer was  sustained,  after  setting  out  the  fore- 
going facts,  further  averred  that  the  gaslight 
company,  at  the  time  Madison  sustained  the 
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Injuries  complained  of,  was  engaged  In  oper- 
ating a  gas  and  electric  Ugbt  plant,  situated 
adjacent  to  the  sidewalk  upon  which  the  re- 
pairs were  being  made,  and  that  In  front  of 
the  gas  company's  building  and  under  the 
sidewalk  was  one  of  the  sewers  of  the  city, 
which  was  coTered  with  wooden  planks  that 
furnished  a  walk  for  pedestrians,  and  that, 
while  the  city  was  engaged  In  repairing  the 
cover  over  tiie  sewer  near  or  adjacent  to 
the  power  house,  the  defendant  carelessly 
and  negligently,  and  without  the  authority 
or  consent  of  the  city,  emitted  or  permitted 
to  escape  large  quantities  of  steam  and  vapor 
from  pipes  extending  from  said  power  plant 
Into  the  sewer,  and  negligently  and  care- 
lessly emitted  large  quantities  of  steam  In- 
to the  opening  where  said  sidewalk  was  torn 
up,  and  negligently  permitted  steam  to  es- 
cape under  and  over  and  on  said  sidewalk,  by 
all  of  which  acts  Madison  was  so  blinded 
that  he  did  not  see  the  opening,  and,  not 
knowing  of  Its  existence,  fell  into  it  It  fur- 
ther averred  that  the  accident  and  the  injury 
to  Afadlson  was  the  direct  and  proximate  re- 
sult of  the  negligence  of  the  gaslight  com- 
pany In  permitting  the  steam  to  escape  un- 
der and  upon  said  sidewalk  and  through  the 
opening  Into  which  Madison  fell. 

As  there  is  no  allegation  to  the  contrary, 
we  may  assume  that  the  gaslight  company 
had  been  in  the  habit  of  permitting  the 
steam  from  its  plant  to  escape  into  the' 
sewer.  The  petition  does  not  disclose  any 
reason  why  the  gaslight  company  did  not 
have  the  right  to  do  this.  Sewers  are  made 
for  the  purpose  of  permitting  water,  vapors, 
and  steams  to  escape,  and  In  the  absence  of 
some  good  reason  we  would  say  that  the 
<'ompany  was  not  guilty  of  any  negligence  In 
this  respect  Indeed,  we  do  not  understand 
that  the  city  contends  in  the  case  before  us 
that  the  gaslight  company  did  not  have  the 
right  to  permit  the  steam  to  escape  Into  this 
sewer — the  allegation  being  "that  while  the 
plaintiffs  agents  and  servants  were  engaged 
in  repairing  the  cover  over  said  sewer  near 
or  adjacent  to  the  power  house  of  the  de- 
fendant, said  defendant  carelessly,  negligent- 
ly, and  without  right,  and  without  the  au- 
thority or  consent  of  this  plaintift,  emitted 
or  permitted  to  escape  large  quantities  of 
steam  and  vapor  from  pipes  extending  from 
said  power  house  plant  into  the  sewer  of 
this  plaintiff,  and  negligently  and  carelessly 
and  unlawfully  emitted  quantities  of  steam 
Into  the  opening  where  said  sidewalk  was 
torn  up  and  being  repaired" ;  thus  making  it 
plain  that  the  right  of  the  gaslight  company 
to  permit  Its  steam  to  escape  into  the  sewer 
was  not  questioned,  but  only  that  it  was 
guilty  of  negligence  and  acting  without  the 
authority  or  consent  of  the  city  in  permitting 
it  to  escape  at  the  particular  time  that  the 
sidewalk  was  being  repaired.  Assuming,  as 
we  must  in  the  absence  of  averments  to  the 
contrary,  that  it  bad  been  the  practice  of  the 
gaslight  company,  previous  to  the  accident 


to  Madison,  to  permit  the  steam  from  its 
plant  to  escape  into  this  sewer,  and  that 
this  was  done  with  the  consent  of  the  city, 
it  was  then  the  duty  of  the  city,  when  It 
tore  up  the  sidewalk,  to  notify  the  gaslight 
company  of  this  fact  so  that  the  company, 
while  the  walk  was  being  repaired,  would 
have  notice  that  it  ought  not  to  permit  steam 
to  escape  Into  the  sewer.  If  the  gaslight 
company  had  been  notified  by  the  city  that 
it  was  going  to  tear  up  its  sidewalk,  and 
that  while  It  was  being  repaired  It  must  de- 
sist from  permitting  steam  to  escape,  there- 
by preventing  pedestrians  from  discovering 
the  hole  In  the  sidewalk,  and  after  notice 
it  had  continued  to  do  it,  the  city  might  have 
a  cause  of  action  against  the  company. 

This  class  of  cases  is  an  exception  to  the 
general  rule  that  there  is  no  right  of  con- 
tribution between  tort-feasors.  The  general 
doctrine  is  thus  stated  in  Dillon  on  Municipal 
CJorporations,  g  1035:  "If  a  mimlcipal  cor- 
poration be  held  liable  for  damages  sustain- 
ed in  consequence  of  the  unsafe  condition 
of  the  sidewalks  or  streets,  it  has  a  remedy 
over  against  the  person  by  whose  wrongful 
acts  or  conduct  the  sidewalk  or  street  was 
rendered  unsafe,  unless  the  corporation  was 
Itself  a  wrongdoer  as  between  Itself  and  the 
author  of  the  nuisance.  And  If  the  latter 
had  notice  of  the  pendency  of  the  action 
against  the  municipality,  and  could  have  de- 
fended It,  he  has  been  held  to  be  concluded 
as  to  the  existence  of  the  defect  or  nuisance 
in  the  street  as  te  the  liability  of  the  cor- 
poration to  the  plaintiff  In  consequence  there- 
of, and  as  to  the  amount  of  damage  or  injury 
It  occasioned.  But  lie  is  not  estopped  from 
showing  that  he  was  under  no  obligation  to 
keep  the  street  In  a  safe  condition  and  that 
it  was  not  through  his  fault  that  the  acci- 
dent happened." 

But  there  is  no  charge  in  the  petition  that 
the  gaslight  company  was  notified  of  the 
necessity  of  stopping  the  flow  of  Its  steam 
while  the  sidewalk  was  being  repaired.  Evi- 
dently the  learned  counsel  for  the  city  omit- 
ted this  essential  averment  because  the  facts 
did  not  warrant  It  In  addition  to  this,  if 
the  steam  that  came  up  through  the  side- 
walk prevented  pedestrians  from  discovering 
the  hole,  it  was  the  duty  of  the  city  to  pro- 
vide means  to  warn  them  of  the  danger.  This 
it  did  not  do.  As  the  gaslight  company  had 
been  using  the  sewer,  the  dty  cannot  main- 
tain an  action  against  it  for  the  loss  sustain- 
ed, as  it  failed  to  notify  the  company  of  the 
necessity  of  stopping  the  flow  of  steam.  It 
was  the  duty  of  the  city,  independent  of  and 
without  reference  to  the  conduct  of  the  gas 
company,  to  exercise  reasonable  care  to  warn 
pedestrians  of  the  danger  of  falling  into  the 
hole  in  the  walk.  For  its  failure  to  dis- 
charge this  duty  it  became  primarily  liable 
to  Madison,  and  he  bad  the  right  to  Insti- 
tute an  action  against  it  to  recover  damages 
for  the  injuries  sustained  growing  out  of  its 
negligence.     Whether  or  not  the  dty  can 
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make  out  a  case  against  the  gaslight  company 
we  express  no  opinion.  The  only  -questloa 
before  us  now  is  the  sufficiency  of  the  peti- 
tion, and  for  the  reasons  Indicated  it  does  not 
state  a  cause  of  action. 

In  considering  its  sufficiency  we  have  not 
looked  to  the  record  in  the  case  of  Madison 
against  the  city,  because  exhibits  filed  with 
a  pleading  will  not  cure  an  omission  to  state 
facts  necessary  to  make  out  a  cause  of  action. 
Altemus  r.  Asher,  74  S.  W.  245,  24  Ky.  Law 
Rep.  2416. 

The  Judgment  is  affirmed. 


FRYE'S  ADM'R  et  al.  t.  PRYE  et  al. 

<Court  of  Appeals  of  Kentucky.    Oct.  20,  1908.) 

Wiixa— CoHSTBUCTioN— Vkbtino  of  Estates. 
Testator  bequeathed  to  his  wife  all  his 
estate,  so  long  as  she  remained  a  widow  and 
cared  for  their  daughter;  if  she  married,  she 
to  have  dower  only,  the  residue  passing  to  the 
daughter.  On  the  death  of  the  wife  all  the 
property  was  bequeathed  to  the  daughter,  who 
was  entitled  to  her  share  at  21,  and  if  she  died, 
and  the  wife  survived,  testator  gave  a  pecuniary 
legacy  to  H.,  and  in  case  of  the  death  of  l>oth 
the  wife  and  daughter  the  estate  was  to  be  di- 
vided among  the  living  heirs  of  the  testator  and 
tils  wife,  except  the  pecuniary  legacy  to  H. 
Held  th&t,  the  daughter  having  become  of  age 
and  the  widow  having  renounced  the  will,  the 
time  of  distribution  was  the  date  the  daughter 
t>ecame  of  age,  so  that  she  acquired  an  estate 
in  fee  to  the  property  devised  to  her,  and  H. 
took  nothing  by  the  legacy. 

Appeal  from  Circuit  Court,  Campbell 
County. 

"Not  to  be  oflSdally  reported." 

Action  by  Jennie  Frye  and  another  against 
Joseph  D.  Hengelbrok,  as  administrator  with 
the  will  annexed  of  the  estate  of  August 
Frye,  deceased,  and  others,  to  construe  the 
-will.  Judgment  for  complainants,  and  de- 
fendants appeal.    Affirmed. 

Thos.  P.  Carothers  and  Wm.  U.  Warren, 
for  appellants.  Prank  Y.  Benton,  for  appel- 
lees. 

CLAY,  C.  August  Frye  died  In  Campbell 
■  county,  Ky.,  in  the  month  of  May,  1901,  leav- 
ing the  following  will : 

"I,  August  Frye,  of  the  city  of  Newport, 
county  of  Campbell  and  state  of  Kentucky, 
being  of  sound  mind  and  memory  and  mind- 
ful of  the  uncertainties  of  human  life,  do 
make,  publish  and  declare  this  my  last  will 
and  testament.  In  manner  following: 

"First  After  the  payment  of  my  Just  debts 
and  funeral  expenses,  I  give,  devise  and  be- 
queath to  my  sister  Henrietta  Cappelman  the 
sum  of  one  hundred  dollars. 

"Second.  I  give  and  bequeath  to  my  wife, 
Jennie  Frye,  all  of  my  real  and  personal  es- 
tate for  her  use  and  benefit  as  long  as  she 
remains  widow  and  takes  care  of  our  daugh- 
ter Louisa. 

"Third.  In  case  she  will  marry  again,  she 
will  be  entitled  to  her  dower  only,  and  all 
the  rest  of  the  estate,  both  real  and  personal, 
all  moneys  and  effects  belonging  to  me  at 


the  time  of  my  death  will  go  to  my  daughter 
Louisa  Frye. 

"Fourth.  Should  my  wife  Jennie  die,  all  the 
real  estate  and  all  moneys  and  efCects  I  be- 
queath to  my  daughter  Louisa. 

"Fifth.  My  daughter  I^uisa  shall  be  en- 
titled to  her  share  (one-half  of  all  my  estate) 
when  she  will  be  twenty-one  years  of  age. 

"Sixth.  I  hereby  nominate  and  appoint  my 
brother  Frederick  Frye  the  executor  of  this 
my  last  will  and  testament  and  hereby  au- 
thorize and  empower  him,  the  said  Frederick 
Frye,  to  compound,  compromise  and  settle 
any  claims  or  demands  which  may  be  against 
or  in  favor  of  my  said  estate. 

"Seventh.  Should  my  daughter  Louisa  Frye 
die  and  my  wife  remain  living  I  will  hereby 
give  and  bequeath  to  Louisa  Huels,  my  niece, 
the  sum  of  five  hundred  dollars. 

"Eighth.  In  case  both  my  wife  and  daugh- 
ter should  die,  all  my  estate,  both  real  and 
personal,  shall  be  equally  divided  among  our 
lawful  heirs  with  the  exception  of  the  five 
hundred  dollars  payable  to  Louisa  Huels. 

"In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  this  13th  day  of  April,  A. 
D.  1895.  [Signed]     August  Frye." 

This  action  was  instituted  by  Jennie  Frye 
and  Louisa  Frye,  devisees  under  the  fore- 
going will,  against  Joseph  D.  Hengelbrok,  ad- 
ministrator with  the  will  annexed  of  the 
estate  of  August  Frye,  deceased,  Louisa 
Huels,  and  Fred  Frye,  Jr.,  her  committee,  for 
the  purpose  of  obtaining  a  construction  of  the 
win.  It  appears  from  the  petition  that  the 
devisees  had  sold  certain  real  estate  left  by 
August  Frye,  but  that  the  purchaser  declined 
to  take  the  property,  on  the  ground  tliat 
Louisa  Frye  had  only  a  defeasible  fee  there- 
in, and  that  the  $500  bequeathed  to  Louisa 
Huels  would,  during  the  lifetime  of  Jennie 
FVye,  be  a  charge  upon  the  real  estate.  The 
petition  also  states  that  Joseph  D.  Hengel- 
brok, the  administrator,  is  contending  that 
it  is  his  duty,  as  such  personal  representa- 
tive, to  hold  the  sum  of  $500  for  the  purpose 
of  paying  it  to  Louisa  Hn^s,  should  Louisa 
Frye  die  before  her  mother.  It  further  ap- 
pears from  the  petition  that  Jennie  Frye,  the 
widow,  of  August  Frye,  had  renounced  the 
will  and  elected  to  take  dower  in  his  estate. 
The  petition  also  shows  that,  at  the  time  it 
was  filed,  Louisa  Frye  was  21  years  old.  Up- 
on submission  of  the  case  the  trial  court  ad- 
judged that  Louisa  Frye  bad  the  absolute 
fee-simple  title  to  the  property  involved,  sub- 
ject to  the  dower  interest  of  her  mother,  and 
that  Louisa  Huels  had  no  interest  in  said 
property,  and  took  nothing  by  virtue  of 
items  7  and  8  of  the  will.  From  this  Judg- 
ment, Joseph  D.  Hengelbrok,  the  administra- 
tor, Louisa  Huels,  and  her  committee,  Fred 
Frye,  Jr.,  prosecute  this  appeal. 

It  is  the  contention  of  counsel  for  appel- 
lees that  the  judgment  of  the  lower  court  is 
correct,  because,  when  the  testator  spoke 
of  the  death  of  Louisa  Frye  while  his  wife 
remained  living,  he  meant  her  death  during 
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the  lifetime  of  the  testator,  and  when  he 
spoke,  In  clause  8,  of  the  death  of  both  his 
wife  and  daughter,  he  referred  to  their  death 
during  his  lifetime.  We  do  not  agree,  how- 
ever, with  counsel  in  this  connection.  It  is 
apparent,  from  the  fact  that  he  devised  his 
estate  to  Jennie  B^ye  so  long  as  she  should 
remain  a  widow,  and  further  provided.  In 
case  she  should  marry  again,  ebe  should  be 
entitled  to  dower  only,  and  the  rest  of  his 
estate  should  go  to  his  daughter,  he  did  not 
refer  to  her  death'  during  his  lifetime.  She 
could  never  be  a  widow  so  long  as  he  lived. 
That  being  the  case,  we  must  search  the  will 
to  see  if  there  is  not  some  other  period  at 
which  the  testator  determined  that  the  prop- 
erty devised  by  him  should  vest  This,  we 
thinic,  may  be  found  In  clause  5,  which  pro- 
vided that  bis  daughter  Louisa  should  be  en- 
titled to  her  share  when  she  became  21  years 
of  age.  This  language  is  clear  and  certain. 
By  it  he  Intended  that  his  daughter  should 
have  her  share  when  she  arrived  at  age.  We 
do  not  think,  then,  that  the  testator  intended 
to  convey  to  his  daughter  merely  a  defeasible 
fee,  which  would  be  defeated  by  her  death 
whenever  it  should  occur.  Having  provided 
that  she  should  have  the  estate  when  she 
became  21  years  of  age,  and  having  fixed  up- 
on that  as  the  period  of  distribution.  It  is 
perfectly  manifest  that  he  did  not  intend 
that  the  estate  so  devised  to  his  daughter 
should  thereafter  be  defeated  by  her  death. 

In  Thackston  v.  Watson,  84  Ky.  206,  1  8. 
W.  398,  the  testator  gave  to  his  executor  the 
entire  management  and  control  of  the  estate 
until  his  son  was  21  years  old,  and  directed 
that  the  estate  should  be  paid  over  to  the 
son  and  be  delivered  up  to  him  by  the  execu- 
tor "when  he  should  arrive  at  the  age  of 
21  years.  If  he  should  live  that  long,"  but 
that,  in  case  his  son  should  die  without  bod- 
ily heirs,  all  his  estate  should  be  converted 
into  money  by  his  executor  and  equally  di- 
vided between  certain  of  his  relatives.  It 
was  held  that  the  son,  upon  arriving  at  the 
age  of  21  years;  became  vested  with  an  abso- 
lute estate  in  fee  simple.  In  Wilson  v.  Bry- 
an, 00  Ky.  482,  14  S.  W.  533,  the  testator  di- 
rected that  his  estate  should  be  kept  togeth- 
er, and  jointly  used  and  enjoyed  by  his  chil- 
dren until  the  youngest  became  of  age,  and 
then  the  land  to  be  equally  divided  among 
his  sons  then  living.  The  will  further  pro- 
vided :  "If  any  of  my  sons  should  die  without 
any  bodily  heirs,  his  portion  of  my  estate  to 
be  divided  amongst  his  brothers  and  sisters 
that  may  then  be  living."  This  court  held 
that  when  the  youngest  became  of  age  the 
estate  of  the  sons  in  the  land  became  abso- 
lute. So,  also.  In  the  case  of  Kephart  v. 
Hleatt,  78  S.  W.  425,  25  Ky.  Law  Rep.  1C02, 
the  testatrix  devised  ail  her  estate  to  her 
children,  share  and  share  alike,  to  be  held 
in  trust  by  their  guardian  and  trustee  until 
the  youngest  arrived  at  the  age  of  21  years. 
The  third  clause  of  the  will  was  as  follows : 
"It  is  my  will  that  should  all  my  children 


die  without  issue,  then  It  la  mf  will  that 
the  remainder  of  the  estate  at  that  time,  in 
that  event  I  will  to  my  brother  James  Kep- 
hart's  children,  and  my  sister  Bettle  Smith's 
chUdren,  Ellas  Kephart's  child,  share  and 
share  alike,  equally  between  them."  Thia 
court  held  that  the  purpose  of  the  testatrix 
was  simply  to  provide  that  her  estate  should 
go  to  her  collateral  heirs  in  case  her  children 
should  all  die  before  the  period  of  distribu- 
tion, and  was  not  Intended  as  a  limitation  on 
the  estate  devised  to  them  after  the  expira- 
tion of  the  trust  created. 

Following  the  rule  laid  down  in  the  above 
cases,  we  are  of  the  opinion  that,  the  widow 
having  elected  to  take  dower,  and  Louisa 
Frye  now  having  reached  the  age  of  21  years, 
the  period  of  distribution  provided  by  the 
will,  Ix>uisa  Frye  now  has  the  absolute  fee- 
simple  title  to  the  property  in  question,  sub- 
ject to  her  mother's  dower  interest  Tliat 
being  the  case,  the  purchaser  of  their  interest 
would  acquire  the  fee-simple  title. 

For  the  same  reason,  we  do  not  think  the 
bequest  of  $500  to  Louisa  Huels  is  any  longer 
a  charge  upon  the  real  estate,  or  that  she 
takes  anything  by  such  bequest  It  is  per- 
fectly apparent  that  the  testator  Intended  to 
provide  for  his  wife  and  daughter.  When  he 
spoke  of  the  death  of  his  daughter  during 
the  lifetime  of  his  widow,  he  did  not  refer 
to  her  death  whenever  it  might  occur  during 
that  time.  After  providing  that  the  daugh- 
ter's share  should  vest  in  her  when  she  l>e- 
came  21  years  of  age,  he  did  not  intend  that 
any  portion  thereof  should  be  divested  by 
any  event  which  could  thereafter  occur.  The 
bequest  of  Louisa  Huels  was  to  take  effect 
only  in  the  event  that  Louisa  Frye  died  dur- 
ing the  lifetime  of  her  mother  and  before 
reaching  the  age  of  21  years.  As  Louisa 
Frye  is  now  21  years  of  age,  Louisa  Huels 
takes  nothing  under  the  will  of  August  Frye. 

For  the  reasons  given,  the  judgment  is  af- 
firmed. 


MULLINS  V.  HALL  et  a1. 
(Court  of  Appeals  of  Kentucky.    Oct  20,  1908.) 

1.  QtJiBTiNO  Title— Action— Relief. 

A  party,  asserting  ownership  and  posses- 
sion of  land,  suing  to  quiet  title,  may  have  his 
title  perfected  to  so  much  of  the  land  as  the 
evidence  shows  him  to  be  the  owner  and  in 
possession  of,  though  the  defendants  may  have 
a  superior  title  to  a  part  of  the  land. 

2.  Same— Pleading  —  Denials  —  Cohstbuc- 

TION. 

In  a  suit  to  quiet  title,  the  answer  charged 
that,  about  1897  or  1898,  plaintiff,  when  a  ten- 
ant of  defendant  H.,  without  his  knowledge, 
secretly  procured  a  survey  of  the  land  describ- 
ed. Plaintiff's  reply  denied  that  at  that  time 
he  was  a  tenant  of  H.,  or  without  his  knowl- 
edge or  consent  secretly  procured  such  a  survey. 
Held,  that  such  reply  was  not  a  denial  that 
while  plaintiff  was  a  tenant  of  H.,  he  procured 
a  patent  for  the  premises  sued  for,  bat  only  that 
he  did  not  do  so  in  1897  or  1898. 

3.  Landlokd  and  Tenant— Ad vebse  Title. 

A  tenant,  while  in  possession  under  a  lease, 
without  renouncing  the  tenancy  and  restoring 
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the  premises  to  the  landlord,  cannot  set  up  title 
in  himself,  however  acquired,  in  opposition  to 
bis  landlord's  title. 

{Ed.  Note.— For  cases  In  point,  see  Cent.  Di^ 
vol.  32,  Landlord  and  Tenant,  §  199.] 

Appeal  from  Circuit  Court,  Knott  County. 

"Not  to  be  officially  reported." 

Action  by  Thomas  Mullins  against  W.  D. 
Hall  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Hazelrlgg,  Cbenault  &  Hazelrigg,  for  ap- 
pellant. H.  H.  Smith  and  B.  F.  Combs,  for 
appellees. 

CARROLL,  J.  The  appellant,  Mullins, 
who  was  plaintiff  below,  brought  this  action 
in  equity  to  quiet  his  title  to  50  acres  of 
land.  The  appellees,  who  were  defendants 
below,  after  traversing  the  petition,  affirm- 
atively pleaded,  first,  that  they  were  the  own- 
ers of  three  patents,  two  for  100  acres  each, 
and  one  for  1,000  acres,  tliat  covered  a  part 
of  the  land  claimed  by  the  appellant;  and, 
second,  that  the  land  in  controversy  was  leas- 
ed by  them  to  appellant,  and  while  he  was  in 
possession  undes  the  lease  be  obtained  a  pat- 
ent under  which  he  claims  title  to  the  land. 
They  also  set  up  adverse  possession  of  the 
premises,  and  that  appellant  could  not  in  any 
event  succeed,  because  the  entire  tract  of 
land  claimed  by  him  was  then  covered  by  a 
senior  patent  issued  to  May  and  Whitten. 

The  evidence  In  the  case  is  very  unsatis- 
factory;  but  we  gather  from  it  that  In  April, 
1897,  the  appellant  obtained  a  patent  for  the 
land  In  controversy,  and  that  many  years 
prior  thereto  the  patents  relied  on  by  ap- 
pellees were  Issued.  A  surveyor's  report 
9hows  that  two  of  these  senior  patents,  each 
for  100  acres,  conflict  with  the  patent  issued 
to  appellant ;  one  of  them  covering  It  to  the 
extent  of  3%  acres,  and  the  other  embracing 
about  5  acres.  Whether  the  lOOO-aere  senior 
patent  covers  any  part  of  the  land  in  con- 
troversy is  a  disputed  question.  The  plat 
filed  with  the  record  only  gives  two  lines 
of  this  patent;  that  is,  the  line  claimed  by 
appellant,  which  does  not  touch  the  land 
In  controversy,  and,  If  correct,  would  ex- 
clude it  entirely  from  the  lOOO-acre  patent 
and  the  line  claimed  by  appellee,  which, 
if  It  be  the  true  line,  covers  a  part  of  it. 
Which  one  of  these  two  lines  is  the  cor- 
rect line  is  difficult  of  ascertainment;  but 
In  no  event  can  appellees  under  the  evi- 
dence shown  by  this  record,  assert  title  by 
virtue  of  the  lOOO-acre  patent  to  any  part  of 
the  land  claimed  by  appellant,  except  that 
part  of  It  embraced  within  the  disputed  con- 
flicting lines  before  mentioned,  claimed  by 
appellees  to  be  the  true  line.  If  this  line  Is 
the  true  line,  a  fact  which  we  do  not  deem  it 
necessary  to  pass  upon,  the  record  does  not 
show  how  many  acres  of  appellant's  land  Is 
Included  In  the  lOOO-acre  survey.  So  that, 
apon  this  Issue,  If  we  should  assume  that  the 
lOOO-acre  patent  covered  a  part  of  the  land 
claimed  by  appellant,  and  that  a  part  of  It 


was  also  covered  by  each  of  the  two  senior 
patents  of  100  acres  each,  yet  appellant  would 
be  the  ovraer  of,  and  entitled  to  the  possession 
of,  so  much  of  his  land  as  was  not  embraced 
within  the  lines  of  either  of  these  three  sen- 
ior patents.  The  question,  then,  presented 
upon  this  point,  is :  Can  appellant,  who  asks 
to  have  his  title  quieted  to  the  whole  of  the 
land  claimed  by  him,  obtain  relief  when  It  Is 
admitted  that  a  part  of  the  land  is  owned  by 
appellees?  The  petition  is  very  defective, 
and  it  is  doubtful  If  It  states  a  cause  of  ac- 
tion in  conformity  with  the  rule  announced 
by  this  court  in  Brown  v.  Ward,  105  S.  W. 
964,  32  Ky.  Law  Rep.  261,  and  other  cases. 
But,  granting  that  it  does,  we  should  say 
that  appellant  was  entitled  to  a  Judgment 
quieting  his  tiUe  to  that  part  of  the  land  that 
the  record  showed  blm  to  be  the  owner  and 
in  the  possession  of.  The  fact  that  a  party, 
asserting  ownership  and  possession  of  a  tract 
of  land,  brings  an  action  to  quiet  bis  title, 
does  not  deny  him  the  right  to  have  bis  title 
perfected  to  so  much  of  the  land  as  the  evi- 
dence shows  him  to  be  the  owner  and  In  the 
possession  of,  although  the  persons  against 
whom  the  suit  Is  brought  may  have  a  supe- 
rior title  to  a  part  of  the  land.  So  that.  If 
'there  was  no  other  obstacle  In  the  way,  a 
Judgment  should  have  been  entered  in  favor 
of  appellant,  quieting  his  title  as  against  the 
appellees  to  that  part  of  the  land  not  em- 
braced witbln  the  senior  patents. 

Bat  upon  the  Issue  made  that  the  land  In 
controversy  was  leased  to  appellant  by  ap- 
pellees, and  while  thus  in  possession  he  ob- 
tained the  patent  under  which  he  asserts  ti- 
tle, we  are  of  the  opinion  that  the  Judgment 
of  the  lower  court  was  correct.  The  answer 
of  appellees  charges  that  about  the  year  1S97 
or  1898  the  appellant,  when  he  was  the  ten- 
ant of  appellee  W.  D.  Hall,  and  without  his 
knowledge  or  consent,  secretly  procured  a 
survey  of  the  land  described  in  his  petition. 
The  reply  denies  "that  about  the  year  1897 
or  1898  the  plaintiff,  at  a  time  when  be  was 
tenant  of  defendant  Hall,  or  without  bis 
knowledge  or  consent,  secretly  procured  a 
survey  of  the  land  described  in  his  petition." 
It  will  thus  be  seen  that  there  is  no  denial 
that,  while  he  was  a  tenant  of  Hall,  he  pro- 
cured a  patent  for  the  leased  premises,  but 
only  that  he  did  not  do  so  in  the  year  1897 
or  1898.  The  appellee  W.  D.  Hail  testifles 
that  about  the  year  1894  or  1895  be  leased  by 
written  contract  to  appellant,  Mullins,  the 
boundary  of  land  In  controversy  for  the  pe- 
riod of  five  years,  and  that  after  Mullins  had 
been  in  possession  of  the  land  as  his  tenant 
for  two  or  three  years  he  secured,  without 
the  knowledge  or  consent  of  Hall,  a  patent 
for  the  same.  This  statement  Is  corroborated 
by  the  evidence  of  Harrison  Hall.  The  ap- 
pellant, testifying  In  his  own  behalf,  said:  "I 
leased  a  tract  of  land  from  the  defendant  W. 
D.  Hall  near  where  I  now  reside.  There  was 
a  writing  drawn  to  this  effect.  I  was  in  pos- 
session of  this  writing,  but  don't  Icuow  wbert 
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It  Is  now.  I  may  have  burned  it  This  writ- 
ing does  not  describe  the  boundary  of  tbe 
land  which  I  leased.  I  know  tbe  boundary  of 
the  land  I  leased.  I  built  on  a  100-acre  sur- 
vey of  W.  D.  Hall.  I  and  my  brother  James 
MuUins  was  to  clear  20  acres  of  said  land, 
and  was  to  have  all  we  cleared  for  a  period 
of  five  years.  We  leased  the  land  about  ten 
years  ago.  A  part  of  the  land  that  I  claimed 
and  worked  on  lies  within  the  boundary  de- 
scribed in  the  petition.  I  lived  on  the  land 
1  leased  from  W.  D.  Hall.  At  the  time  I 
made  the  survey,  I  never  gave  W.  D.  Hall 
any  notice  that  I  was  going  to  make  the  sur- 
vey described  in  my  petition.  My  lease  ex- 
pired about  four  or  five  years  ago;  have 
been  living  there  on  the  place  ever  since." 
Considering  tbe  state  of  the  pleadings  and 
this  evidence,  we  conclude  that  appellant  ob- 
tained the  patent  under  which  he  now  as- 
serts title  while  he  was  in  possession  of  the 
land  as  a  tenant  of  appellees.  It  has  been 
settled  in  numerous  cases  that  a  tenant, 
while  in  possession  under  a  lease,  will  not 
be  permitted,  without  renouncing  the  tenancy 
and  restoring  tbe  premises  to  the  landlord, 
to  set  up  in  himself  title,  however  it  may  be 
acquired,  in  opposition  to  or  that  conflicts 
with  the  title  of  his  landlord.  Trabue  v. 
Ramage,  80  Ky.  323;  King  v.  Hill,  108  8. 
W.  238,  32  Ky.  Law  Rep.  1192. 

In  view  of  this  conclusion,  we  do  not  deem 
It  necessary  to  go  Into  the  question  of  ad- 
verse possession,  or  whether  or  not  the  May 
and  Whitten  patent  covers  the  land  In  con- 
troversy. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


SUN  INS.  OFFICE  v.  STEGAR. 
(Court  of  Appeals  of  Kentucky.    Oct.  16,  1908.) 

1.  TbiaI/—Adjoobnment— Reposal  Impbopeb. 

It  was  improper,  after  plaintiff's  evidence 
was  in,  to  refuse  defendant  an  adjoarnment, 
asked  on  account  of  tiie  nonarrival  of  deposi- 
tions which  constituted  defendant's  case,  and 
which  should  have  arrived  before  the  trial,  and 
were  expected  to  and  did  arrive  during  tbe  noon 
hour;  defendant  not  having  been  dilatory  in 
preparing  its  case. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  42.] 

2.  Same— Reopening  Case. 

The  trial  court  having  improperly  refused 
defendant  an  adjournment  of  the  trial  during 
the  noon  hour  on  account  of  the  nonarrival  of 
depositions  wliich  constituted  defendant's  case, 
and  which  were  expected  to  and  did  arrive  dur- 
ing such  hour,  it  was  improper,  on  tbe  arrival 
of  the  depositions  within  five  minutes  after  de- 
fendant's argument  began,  to  refuse  to  allow 
the  depositions  to  be  read,  where  the  additional 
time  required  would  not  have  exceeded  an  hour. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  161,  1G2.I 

3.  Same— DiscBETioN— Natdke. 

The  trial  court's  discretion  as  to  the  ad- 
mission of  belated  testimony  is  judicial,  and  not 
arbitrary. 

[Sd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i§  100,  162.) 


4.  Continuance— Covbt'8  Discbktion— Char- 

ACTEB. 

A   trial   court's  discretion  as   to  granting 
continuances  is  judicial,  and  not  arbitrary. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  10,  Continuance,  |  It.j 

Appeal  from  Circuit  Court,  Caldwell 
County. 

"To  be  officially  reported." 

Action  by  James  E.  Stegar  against  the  Sun 
Insurance  Office.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  for 
new  trial. 

Chas.  H.  Shields,  Bernard  Flezner,  Robt 
G.  Gordon,  and  Hodge  &  Hodge,  for  appel- 
lant. Wheeler,  Hughes  &  Berry,  for  ap- 
pellee. 

BARKER,  J.  For  convenience,  we  adopt 
the  following  statement  of  the  facts  of  the 
case  from  tbe  brief  of  appellant,  as  the  rec- 
ord supports  It  In  every  substantial  particu- 
lar: 

"This  is  an  appeal  from  a  Judgment  of  the 
Caldwell  circuit  court,  rendered  November 
15,  1007,  upon  the  verdict  of  the  Jury  In  fa- 
vor of  appellee  (plaintiff  below)  in  the  sum 
of  $2,250,  claimed  under  an  alleged  compro- 
mise of  a  claim  of  api>ellee  under  a  policy 
of  Insurance  of  appellant  The  petition  In 
this  case  was  filed  on  the  18th  day  of  Octo- 
ber, 1907,  alleging  In  substance  that  appellee 
had  sustained  a  loss  by  fire  of  property  cov- 
ered by  a  policy  of  Insurance  In  appellant 
company,  and  that  appellant  company  had 
agreed  to  compromise  appellee's  claim  for 
the  sum  of  $2,250,  and  praying  Judgment  for 
said'  sum.  Answer  was  filed  on  the  29th  day 
of  October,  1907,  denying  the  allegations  of 
the  petition.  On  November  8,  1907,  appel- 
lant gave  notice  that  on  November  12,  1907. 
It  would  take  the  depositions  of  Thomas 
Bates  and  H.  N.  Kelsey  at  the  office  of  Mr. 
Bates  In  the  city  of  Chicago,  111.  On  tbe 
11th  day  of  November,  1907,  an  order  was 
entered  setting  this  case  for  trial  on  the  14tb 
of  said  month,  and  on  tbe  12th  day  of  No- 
vember the  depositions  were  taken  by  appel- 
lant at  tbe  time  and  place  stated  in  tbe  no- 
tice and  pursuant  to  said  notice,  which  had 
been  served  on  the  8th  day  of  said  month. 
The  case  was  called  for  trial  ou  tbe  i5tb  day 
of  November,  1907,  and  local  counsel  for  ap- 
pellant entered  a  motion  for  a  continuance, 
which  motion  was  supported  by  affidavit 
•  *  ♦  The  affidavit  showed  the  materiali- 
ty of  the  evidence  embraced  in  the  absent 
depositions  and  the  diligence  used  in  procur- 
ing same.  The  affidavit  also  showed  the  una- 
voidable absence  of  chief  coimsel  for  appel- 
lant and  the  fact  that  local  counsel  was  un- 
prepared to  conduct  the  trial  of  the  case, 
as  he  was  not  employed  for  that  purpose. 
The  adverse  party  did  not  admit  tbe  affidavit 
to  be  read  as  the  evidence  of  the  absent  wit- 
nesses; but  the  court  nevertheless,  overruled 
the  motion  for  a  continuance.  Appellant's 
counsel  thereupon  moved  the  court  to  con- 
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-tlDue  tlie  case  one  day,  ao  that  chief  coun- 
-eel  might  be  present,  and  that  motion  was 
likewise  ovemiled.  Appellant's  counsel  then 
moved  the  court  for  time  to  allow  him  to  go 
to  long-distance  telephone  and  confer  with 
■chief  counsel,  which  motion  was  also  over- 
Tuled,  and  he  was  forced  Into  trial.  At  the 
«oncluslon  of  appellee's  evidence,  appellant's 
■coonsel  moved  the  court  to  adjourn  until 
1  o'clock  that  day,  in  the  expectation  that 
the  delayed  depositions  would  arrive  on  a 
12:40  train;  This  motion  was  also  overruled. 
*  *  *  The  record  shows  that  within  five 
minutes  after  appellant's  counsel  began  his 
argument  the  missing  depositions  arrived, 
and  appellant's  counsel  then  suspended  and 
moved  the  court  to  allow  him  to  read  the 
depositions  as  evidence  for  the  appellant, 
^hich  motion  was  also  overruled." 

We  think  the  court  erred,  under  all  the 
circumstances,  in  refusing  the  appellant  an 
-opportunity  to  get  its  evidence  before  the  Ju- 
ry. It  had  not  been  at  all  dilatory  in  pre- 
paring the  case.  The  petition  was  filed  on 
the  18th  of  October,  and  the  answer  on  the 
29th.  On  the  8th  of  November,  and  before 
the  case  had  been  set  down  for  trial,  it  gave 
notice  to  take  the  depositions  on  the  12th 
of  November  in  Chicago,  111.,  of  its  only  wit- 
nesses. The  depositions  were  properly  taken 
on  the  day  contained  In  the  notice,  and  mail- 
ed to  the  clerk  of  the  court  on  the  13th  of 
November,  and  should  have  reached  Prince- 
ton l>efore  the  day  of  trial,  the  15th  of  No- 
vember; but  by  some  delay,  which  is  not 
accounted  for  in  the  record,  and  which,  per- 
haps, cannot  t>e  accounted  for,  when  the  case 
was  called  for  trial  on  the  15th,  the  deposi- 
tions, which  contained  the  only  evidence 
which  appellant  had,  or  could  have,  had  not 
.arrived.  Within  less  than  one  month  from 
the  time  the  petition  was  filed  the  Issues 
were  made  up,  proof  taken,  and  the  case 
■called  for  trial.  Certainly  there  cannot  be, 
under  these  circumstances,  any  claim  that 
the  defendant  had  shown  a  disposition  to 
delay  the  action.  The  affidavit  which  was 
filed  for  continuance  showed  that  the  deposi- 
tions had  been  taken  on  the  12th  and  the  ma- 
teriality of  the  evidence  which  they  contain- 
ed. Passing  the  question  as  to  whether  or 
not  the  court  should  have  continued  the  case, 
still  it  seems  to  us  that  he  should  have  grant- 
ed the  short  delay  of  one  hour  after  plain- 
tiffs evidence  was  in,  which  was  asked  by 
the  defendant  in  order  that,  if  the  train  from 
Chicago,  which  was  due  to  arrive  at  12:40, 
contained  the  missing  depositions,  they  might 
be  read  in  its  behalf.  The  short  time  which 
was  asked  is  the  usual  dinner  hour,  and 
many  courts  adjourn  between  12  and  1 
-o'clock  for  dinner;  and,  had  this  been  done, 


appellant  could  have  Introduced  all  Its  evi- 
dence, as  it  afterwards  transpired  that  the 
12:40  train  did  bring  In  the  depositions, 
which  were  in  the  hands  of  the  clerk  within 
five  minutes  after  appellant's  counsel  com- 
menced the  first  argument  to  the  Jury.  And 
here  again  the  court  might  have  remedied  the 
misfortune  which  had  befallen  appellant  by 
the  delay  of  the  mails,  by  sustaining  its  mo- 
tion to  permit  the  argument  to  stop  and  al- 
lowing the  testimony  of  appellant  to  be  read 
to  the  Jury. 

We  recognize  the  rule  that  the  granting  of 
continuances  and  the  admission  of  belated 
testimony  Is  within  the  discretion  of  the 
court;  but  this  rule  is  always  qualified  by 
the  principle  that  the  discretion  Is  not  an  ar- 
bitrary, but  a  judicial,  discretion,  and  we 
think,  under  all  the  circumstances  of  this 
case,  the  trial  court  abused  its  discretion  in 
refusing  to  permit  the  depositions  of  appel- 
lant to  be  read  to  the  Jury  after  they  arrived. 
The  additional  time  required  would  not  have 
been  more  than  from  30  minutes  to  an  hour, 
and  this  would  have  enabled  appellant  to 
have  at  least  made  a  show  of  maintaining 
its  defense  as  set  up  in  its  answer.  The  be- 
lated depositions  are  in  the  record  before  us, 
and  they  contradict  the  testimony  of  the  wit- 
nesses for  the  plaintiff  on  all  material  points, 
and  there  can  be  no  doubt  that  the  defense 
of  the  appellant  was  left  entirely  unsustained 
by  the  action  of  the  court  in  refusing  to  al- 
low the  introduction  of  the  depositions  of  the 
only  witnesses  who  knew  anything  of  Its  side 
of  the  case.  In  Simms  v.  Alcorn,  1  Bibb,  348, 
the  court  held:  "An  application  to  a  court 
for  the  continuance  of  the  case  is  an  appeal 
to  its  sound  discretion;  and  while,  on  the 
one  hand,  the  court  should  grant  the  in- 
dulgence where  It  is  necessary  to  the  attain- 
ment of  Justice,  on  the  other  hand,  they 
should  guard  against,  its  being  used  as  an  in- 
strument of  delay  and  injustice."  And  in 
Gaskin  v.  City  of  Georgetown,  118  Ky.  251, 
80  S.  W.  821,  we  said:  "Trial  courts  are  al- 
lowed a  broad  discretion  in  the  matter  of 
granting  or  refusing  continuances,  which 
should  be  exercised  in  any  given  case  ac- 
cording to  the  facts  and  circumstances  there- 
of; but  when  there  is  an  abuse  of  such  dis- 
cretion, operating  to  the  prejudice  of  the  8ut>- 
stantial  rights  of  the  party  applying  for  the 
continuance,  it  constitutes  an  error  which 
may  be  corrected  upon  appeal  by  the  court  of 
revisory  power." 

The  conclusion  we  have  reached,  as  above 
set  forth,  renders  it  unnecessary  to  discuss 
any  of  the  other  errors  urged  by  appellant, 
as  a  new  trial  will  afford  an  ample  remedy 
for  them  all. 

For  the  reasons  herein  expressed,  the  Judg- 
ment 18  reversed  for  a  new  triaL 
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BOARD  OF  COUNOII/MEN  OF  CITI   OF 

FRANKFORT  v.  ILLINOIS 

LIFE  INS.  CO. 

(Court  of  Appeals  of  Kentucky.    Oct  20,  1908.) 

Taxation  —  Place   of  Taxation  —  Moket 

WBONOFUIXT    WmiHELD    FBOM     INSOBANCE 

Company. 

Where  a  foreign  life  insurance  company 
bought  out  a  domestic  life  insurance  company, 
which  had  securities  on  deposit  with  the  State 
Treasurer,  and  the  Treasurer  wrongfully  with- 
held the  securities  from  the  purchasing  com- 
pany, they  could  not  be  taxed  while  so  withheld 
at  the  place  of  residence  of  the  wrongful  custo- 
dian. 

Appeal  from  Circuit  Court,  Franklin  County. 

"To  be  officially  reported." 

Action  by  the  board  of  councilmen  of  the 
city  of  Frankfort  against  the  Illinois  Life 
Insurance  Company.  Judgment  of  dismissal, 
and  plaintiff  appeals.    Affirmed. 

Wm.  Cromwell,  for  appellant.  Greene  & 
Van  Winkle,  Kohn,  Balrd,  Sloss  &  Kohn, 
and  Long  &  Price,  for  appellee. 

CARROLL,  J.  Tlie  Mutual  Life  Insurance 
Company  of  Kentucky,  Incorporated  under 
the  laws  of  this  state,  had  on  deposit  with 
the  State  Treasurer  on  the  31st  day  of  July, 
1902,  notes,  bonds,  and  other  securities 
amounting  to  $211,000.  These  securities  were 
deposited  with  the  Treasurer  in  compliance 
with  section  648  of  the  Kentucky  Statutes 
of  1903,  providing  in  substance  that  every 
domestic  life  Insurance  company  shall  de- 
posit with  the  state  not  less  than  $100,000, 
to  be  held  by  the  Treasurer  for  the  benefit  of 
the  policy  holders  of  the  company  making  the 
deposit.  On  July  31,  1902,  the  Mutual  Life 
Insurance  Company,  with  the  consent  and 
approval  of  the  Insurance  Commissioner  of 
this  state,  and  its  policy  holders,  sold  and 
transferred  all  of  its  property.  Including  the 
securities  on  deposit  with  the  Treasurer,  to 
the  Illinois  Life  Insurance  Company.  There- 
upon tlie  Mutual  Life  Insurance  Company 
ceased  to  do  business  as  an  insurance  com- 
pany. The  Illinois  Life  Insurance  Company 
Is  a  foreign  insurance  company,  ^nd  Is  not 
required  by  the  laws  of  this  state  to  make 
in  this  state  a  deposit  of  securities  for  the 
protection  of  its  policy  holders.  Soon  after 
it  purchased  the  business  and  assets  of  the 
Mutual  Life  Insurance  Company,  it  demand- 
ed of  the  State  Treasurer  the  securities  that 
had  been  deposited  with  him  by  the  Mutual 
Life  Insurance  Company,  and  upon  his  re- 
fusal to  deliver  them  instituted  an  action  to 
compel  their  surrender,  and  this  court.  In 
Prewltt  v.  Illinois  Life  Insurance  Company, 
93  S.  W.  eas,  29  Ky.  Law  Rep.  447,  held  that 
the  insurance  company  was  entitled  to  the 
relief  sought  and  adjudged  that  the  securi- 
ties be  delivered  to  It.  In  1907  this  action 
was  brought  by  the  appellant,  seeking  to 
tax  the  securities  for  the  benefit  of  the  city 
of  Frankfort  for  the  years  1903,  1904,  1905, 
and  1906.  The  lower  court  dismissed  the  pe- 
tition, and  the  city  appeals. 


Briefly  stated,  the  facts  are:  First,  that 
on  July  31,  1902,  the  Illinois  Life  Insurance 
Company  became  the  owner  and  entitled  to 
the  possession  of  the  securities  deposited  by 
the  Mutual  Life  Insurance  Company  and  in 
the  custody  of  the  State  Treasurer;  second, 
that  it  demanded  the  surrender  of  the  se- 
curities, and  upon  the  failure  of  the  Treas- 
urer to  deliver  them  brought  a  suit  for  their 
possession,  which  terminated  in  a  Judgment 
declaring  that  It  was  entitled  to  the  securi- 
ties and  that  they  were  wrongfully  withheld 
by  the  Treasurer ;  and,  third,  that,  except  for 
the  erroneous  opinion  of  the  Treasurer  that 
he  was  entitled  to  hold  the  securities,  they 
would  have  been  removed  from  the  county 
of  Franklin  when  their  delivery  was  first 
demanded.  It  thus  appears  that  the  city  of 
Frankfort  is  seeking  to  tax  the  securities  for 
the  years  they  were  Improperly  and  against 
the  consent  of  the  power  retained  within  the 
city  by  an  officer  of  the  state.  Except  for 
his  mistaken  conception  of  duty  in  failing  to 
deliver  the  securities  upon  demand,  no  at- 
tempt to  tax  them  would  or  could  have  been 
made,  because  they  would  not  have  been 
within  the  Jurisdiction  of  the  taxing  authori- 
ties of  the  city.  Under  these  circumstances 
it  would  be  manifestly  unfair  to  tax  these 
securities.  While  all  personal  estate  within 
the  city  Is  subject  to  taxation,  evidently  this 
means  personal  property  that  Is  within  the 
city  by  the  consent  of  the  owner.  An  In- 
dividual, by  taking  possession  of  personal 
property  and  holding  it  against  the  consent 
of  the  owner,  cannot  give  It  a  situs  for  tax- 
ation In  the  place  where  the  wrongful  custo- 
dian happens  to  reside.  The  situs  of  per- 
sonal proi)erty  Is  generally,  but  not  always, 
determined  by  the  residence  of  the  owner. 
But  In  no  state  of  case  can  It  be  subjected  to 
taxation  against  the  consent  of  the  owner 
at  the  place  of  residence  of  a  person  who  is 
wrongfully  in  possession  of  It 

Neither  the  case  of  Hlgglns'  Trustee  v. 
Commonwealth,  103  S.  W.  306,  81  Ky.  Law 
Rep.  653,  nor  Commonwealth  v.  Dun,  102  S. 
W.  859,  31  Ky.  Law  Rep.  561,  10  L.  R.  A. 
(N.  S.)  920,  are  applicable  to  the  state  of 
facts  here  presented.  In  the  Hlgglns  Case, 
the  securities  of  a  nonresident  sought  to  be 
taxed  were  in  the  possession  of  a  resident 
trustee,  who  rightfully  exercised  control  over 
them,  collected  the  interest,  renewed  and 
changed  the  evidences  of  debt.  Invested  the 
surplus,  and  in  these  particulars  exercised 
the  same  dominion  over  them  as  if  he  had 
been  the  actual  owner.  In  the  Dun  Case, 
the  money  taxed  was  In  the  rightful  posses- 
sion of  resident  agents  and  managers  of  the 
nonresident  owner,  and  was  within  this  state 
as  a  part  of  the  business  of  the  owner  and 
for  the  purpose  of  aiding  In  Its  conduct.  In 
each  instance  the  will  of  the  owner  was 
consulted,  and  the  property  with  his  consent 
was  within  the  Jurisdiction  of  the  taxing  au- 
thorities. The  facts  of  this  case  are  somo- 
what  similar  to  Commonwealtb  t.  Northwest- 
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«rn  Mutual  Life  Insurance  Company,  107 
S.  W.  233,  32  Ky.  Law  Rep.  797.  There  It 
was  sought  to  tax  notes  and  choses  in  ac- 
tion representing  loans  made  by  tbe  nonresi- 
dent company  and  secured  b^  mortgages  on 
land  In  this  state  and  by  pledges  of  policies 
of  Insurance  or  other  collateral.  Bat  thje 
court  held  that  these  evidences  of  debt  were 
not  subject  to  taxation  In  this  state,  although 
they  were  In  this  state  by  the  authority  of 
the  company. 

Without  further  elaboration  or  citation  of 
cases  involrlng  questions  of  taxation,  we 
may  safely  rest  our  decision  upon  the  ground 
that,  as  the  securities  sought  to  be  taxed 
were  wrongfully  retained  In  this  state,  their 
presence  here  did  not  give  them,  under  any 
statute  or  rule  of  law  that  we  are  familiar 
with,  a  situs  for  taxation  In  this  state. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 


LOUISVILLE  RY.  CO.  v.  McCARTHY. 
(Court  of  Appeals  of  Kentucky.    Oct  16,  1908.) 
Nkguoekce  —  iMPUTEn    Nbgliqbsck  —  Hus- 
band AND  WlTE. 

Under  the  Weissinger  act,  defining  the 
rights  of  married  women,  a  wife  ia  not  charge- 
able with  tbe  negligent  acts  of  her  husband, 
unless  the  relation  of  master  and  servant  or 
principal  and  agent  exists ;  and,  where  personal 
injury  results  to  the  wife  from  the  concurrent 
negligence  of  the  husband  and  a  third  person, 
the  negligence  of  tbe  husband  is  not  ordinarily 
attributable  to  the  wife,  so  as  to  bar  a  recovery 
by  her. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  {  132.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

"To  be  ofBcially  reported." 

Action  by  Bridget  McCarthy  against  the 
Louisville  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Falrleigh,  Strauss  &  Falrlelgh  and  Greene 
&  Van  Winkle,  for  appellant  M.  E.  Yonts, 
for  appellee. 

LASSING,  J.  This  Is  an  appeal  from 
a  Judgment  of  the  JeCCerson  circuit  court, 
wherein  appellee  recovered  $1,500  damages 
for  personal  Injuries  which  she  received  In  a 
colllsiott  with  one  of  appellant's  cars  while 
she  was  being  driven  west  on  Frankfort  aven- 
ue In  a  carriage.  She  charged  that  the  colli- 
sion and  consequent  Injury  to  her  was  due 
to  the  gross  negligence  of  the  agents  and 
servants  of  appellant  In  charge  of  the  car. 
The  answer,  in  addition  to  traversing  the  al- 
legations of  the  petition,  pleaded  contribu- 
tory negligence.  A  reply  traversed  the  af- 
firmative matter  of  the  answer,  and  upon  the 
Issues  thus  Joined  the  case  was  tried,  and 
the  verdict  appealed  from  rendered.  Several 
reasons  were  urged  In  the  motion  for  a  new 
trial  why  the  verdict  should  be  set  aside  and 
a  new  trial  awarded,  but  ui>on  this  appeal 


but  one  ground  for  reversal  is  urged,  to  wit, 
the  failure  of  the  court  to  properly  instruct 
the  Jury  on  the  subject  of  imputed  negligence. 

The  appellant  asked  the  court  to  give  the 
following  Instructions:  "(A)  The  court  in- 
structs the  Jury  that,  although  they  may  be- 
lieve from  the  evidence  that  tbe  motorman  in 
charge  of  the  car  that  collided  with  the  sur- 
rey in  which  plaintiff  was  riding  was  negli- 
gent In  the  management  and  operation  of  his 
car  at  the  time  of  said  collision,  yet  If  they 
further  believe  from  the  evidence  that  the 
person  driving  said  surrey  was  also  negligent 
at  said  time  and  place,  and  but  for  his  neg- 
ligence, contributing  or  helping  to  bring  about 
said  accident,  the  same  would  not  have  oc- 
curred, then  the  law  Is  for.  the  defendant,  and 
the  Jury  should  so  find.  (B)  If  the  Jury  be- 
lieve from  the  evidence  that  the  driver  of 
the  surrey  in  which  plaintiff  was  riding  at 
the  time  of  the  collision  complained  of  here- 
in drove  the  same  across  the  track  on  which 
defendant's  car  was  running  so  close  to  the 
front  end  of  said  car  that  he  rendered  It  im- 
possible for  the  motorman  in  the  exercise  of 
ordinary  care  to  stop  his  car  In  time  to  pre- 
vent a  collision  with  said  surrey,  then  the 
law  is  for  the  defendant,  and  the  Jury  should 
so  find."  This  the  court  refused  to  do,  and 
gave  instead  Instruction  No.  5,  which  Is  as 
follows:  "In  this  case,  gentlemen,  the  plain- 
tiff Is  responsible  only  for  such  negligence,  if 
any  there  was,  that  she  was  guilty  of.  She 
Is  not  liable  for  any  contributory  negligence, 
If  any  there  was,  that  may  have  been  com- 
mitted by  her  husband,  who  was  the  driver 
of  the  surrey.  I  will  say,  further,  to  you 
that  If  you  believe  from  the  evidence  that 
the  motorman  discharged  all  of  the  duties  of 
which  I  have  spoken  to  you — that  is,  that  he 
did  keep  a  lookout  ahead,  did  have  his  car  un- 
der reasonable  control,  did  sound  the  cus- 
tomary signals,  and  did  exercise  ordinary 
care  to  prevent  Injury  to  the  vehicle  In  which 
the  plaintiff  was  riding — ^but  that  the  vehicle 
suddenly  appeared  upon  the  track  that  the 
street  car  was  occupying, .  so  close  to  the 
street  car  that  the  motorman  could  not  avoid 
the  accident  by  the  exercise  of  ordinary  care, 
then  the  law  is  for  the  defendant,  and  you 
should  so  find."  And  it  is  the  action  of  the 
court  In  refusing  to  give  Instructions  A  and 
B,  asked  for,  and  In  giving  instruction  No, 
5,  of  which  appellant  now  complains. 

The  evidence  shows  that  appellee  and  her 
husband  and  two  others  were  driving  west 
on  Frankfort  avenue  on  Sunday  afternoon, 
and  a  car  of  appellant  company  was  going 
in  the  same  direction,  and  while  the  carriage 
in  which  appellee  was  riding  was  upon  the 
west-bound  track  of  appellant  Its  car  ran 
into  tbe  vehicle  from  behind,  overturned  It, 
and  threw  them  out,  and  appellee  sustained 
tbe  injury  complained  of.  It  Is  the  conten- 
tion of  appellant  that  the  horse  which  was 
being  driven  by  appellee's  husband  became 
frightened  at  a  passing  railroad  train,  and 
swerved  suddenly  upon  the  track  a  short  dls- 
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tance  before  the  car,  and  when  the  car  was 
BO  close  upon  It  that  the  accident  and  colli- 
sion was  unavoidable.  It  Is  conceded  for  ap- 
pellant that  appellee  did  nothing  whatever, 
and  was  a  passive  occupant  of  the  carriage, 
and  unless  the  negligence  of  her  husband 
(If  any  there  was),  as  driver,  can  be  Imputed 
to  her,  then  she  Is  without  fault,  and  must 
recover  In  any  event.  If  those  In  charge  of 
the  car  were  shown  to  have  been  negligent  of 
their  duty.  This  presents  the  question 
squarely  as  to  whether  or  not  the  negligence 
of  a  husband  while  driving  a  vehicle  In  which 
his  wife  Is  a  passenger  can  be  Imputed  to 
the  wife.  In  an  action  for  damages  by  her, 
and  whether  or  not  the  relation  of  husband 
and  wife  Is  such  as  that  the  wife  cannot  re- 
cover under  such  circumstances  if  It  is  shown 
that  the  husband,  with  whom  she  was  riding, 
was  guilty  of  negligence.  A  somewhat  simi- 
lar question  was  raised  in  the  case  of  CahlU 
V.  C,  N.  O.  &  T.  P.  K.  K.  Co.,  92  Ky.  345, 
18  S.  W.  2,  where  It  was  held  that  a  person, 
who  was  Injured  while  riding  In  a  vehicle  at 
the  Invitation  of  the  owner,  cannot  have  the 
contributory  neglect  of  the  owner,  who  was 
the  driver,  imputed  to  him,  unless  the  rela- 
tion of  principal  and  agent  or  master  and 
servant  exist  between  the  passenger  and  the 
owner  of  the  vehicle.  The  principle  announc- 
ed in  that  case  has  been  followed  in  a  num- 
ber of  subsequent  cases. 

While  admitting  that  the  trend  of  this 
opinion  is  to  the  effect  that  the  occupant  of 
a  vehicle  is  not  chargeable  with  the  contribu- 
tory neglect  of  the  driver  thereof,  unless  the 
relation  between  them  is  that  of  principal  and 
agent  or  master  and  servant,  or  such  that 
the  passenger  has  some  authority  and  con- 
trol or  direction  over  the  acts  of  the  driver, 
appellant  relies  upon  the  case  of  Central  Pas- 
senger Railway  Company  v.  Chatterson,  14 
Ky.  Law  Rep.  665,  and  the  authority  of  nu- 
merous courts  of  last  resort  in  other  states, 
to  support  its  contention  that  the  contribu- 
tory neglect  of  the  husband  Is  to  be  Imputed 
to  the  wife,  because  of  the  marital  relation. 
The  case  of  Central  Passenger  Railway  Com- 
pany V.  Chatterson  was  decided  before  the 
passage  of  the  Welsslnger  act,  and,  as  coun- 
sel for  appellant  correctly  states,  the  doctrine 
of  imputing  the  neglect  of  the  husband  to 
the  wife  did  not  arise  at  common  law  by  rea- 
son of  the  fact  of  the  husband's  interest  in 
bis  wife's  estate,  and  of  the  further  fact  that 
the  wife  was  not  aU'>wed  to  sue  without  Join- 
ing her  husband  as  a  party  plaintiff.  Such 
was  the  rule  in  Kentucky  prior  to  the  pas- 
sage of  the  Welsslnger  act,  and  necessarily 
"this  question  could  not  have  arisen  In  Ken- 
tucky before  the  Welsslnger  act  was  passed." 
This  being  true,  the  Kentucky  authority  re- 
lied upon  by  appellant  does  not  apply.  In 
the  Chatterson  Case  both  husband  and  wife 
were  Joined  ns  plaintiffs,  and  the  court  evi- 
dently regarded  the  driver  as  the  agent  and 
servant  of  both,  and  held  that  the  jury  should 
have  been  so  instructed.    Since  the  passage 


of  the  Welsslnger  act  our  court  has  not  heett 
called  upon  to  pass  upon  this  <|nestion ;  bat, 
as  above  indicated.  It  is  not  a  new  one,  but 
one  which  has  been  passed  upon  by  most 
every  state  in  the  Union.  An  examination  of 
the  authorities  shows  that  In  many  states  the 
negligence  of  the  husband  in  driving  a  vehi- 
cle is  attributed  to  the  wife,  and  she  baa  been 
denied  the  right  to  recover.  The  Supreme 
Courts  of  Illinois,  Texas,  Vermont,  Pennsyl- 
vania, Iowa,  Connecticut,  and  Massachusetts 
have  so  held;  while,  on  the  other  hand,  the 
Supreme  Courts  of  the  states  of  Indiana,  New 
York,  and  Ohio,  and  numerous  federal  au- 
thorities, hold  that  the  negligence  of  the  hus- 
band Is  not  to  be  Imputed  to  the  wife,  and 
that,  even  though  he  is  negligent,  she  Is  not 
denied  the  right  of  recovery  because  thereof. 

In  the  case  of  Louisville,  New  Albany  & 
Chicago  Ry.  Co.  v.  Creek.  130  Ind.  139,  29 
N.  E.  481,  14  L.  R.  A.  733,  in  passing  upon 
a  similar  question,  after  commenting  upon 
the  right  of  one  to  recover  for  injuries  sus- 
tained while  riding  in  a  carriage  as  the  guest 
of  the  driver,  the  court  said:  "We  can  see 
no  good  reason  why  the  foregoing  statement 
does  not  apply  to  a  wife  riding  with  her 
husband  with  as  much  reason  as  to  a  stran- 
ger riding  with  him,  nor  why  she  may  not  be- 
in  such  case  a  mere  passive  guest,  without 
authority  to  direct  or  control  hU  movements, 
and  without  reason  to  suspect  his  prudence 
or  his  skill.  A  husband  and  wife  may  un- 
doubtedly sustain  such  relations  to  each  oth- 
er in  a  given  case  tliat  the  negligence  of  one- 
will  be  Imputed  to  the  other.  The  mere  ex- 
istence of  the  marital  relation,  however,  will 
not  have  that  effect.  In  our  opinion,  there 
win  be  no  more  reason  or  Justice  in  a  rule 
that  would,  in  cases  of  this  character,  Inflict' 
upon  a  wife  the  consequences  of  her  hus- 
band's negligence  solely  and  alone  because 
of  that  relationship,  than  to  hold  her  account- 
able at  the  bar  of  eternal  Justice  for  his  sin 
because  she  was  his  wife."  And  In  the 
case  of  Kntghtstown  v.  Musgrove,  116  Ind. 
121,  18  N.  E.  452,  9  Am.  St.  Rep.  827,  the- 
rule  was  thus  stated:  "Where  the  negligence 
of  a  driver  Is  sought  to  be  Imputed  to  an  oc- 
cupant of  the  vehicle,  it  must  be  shown  that 
the  relation  of  the  person  Injured  to  the  one 
whose  negligence  contributed  to  .the  injury 
was  such  that  in  contemplation  of  law  the 
negligent  act  of  a  third  person  was,  upon  the 
principle  of  agency  or  co-operation  in  a  Joint 
or  common  enterprise,-  the  act  of  the  person- 
Injured."  And  in  the  case  of  Honey  v.  Chi- 
cago, Burlington  &  Qulncy  R.  R.  Co.  (C.  C.) 
59  Fed.  423,  it  was  held  that  "to  render  the 
contributory  negligence  of  a  wife,  regarded 
as  the  agent  or  servant  of  her  husband.  Im- 
putable to  him,  the  circumstances  must  be 
such  that  he  would  be  liable  for  her  negligent 
act  if  it  had  resulted  in  injury  to  a  third  pet- 
son." 

It  seems  to  us  that  this  rule  is  In  conso- 
nance with  reason  and  justice ;  that  the  neg- 
ligence of  the  husband  or  the  wife,  as  the 
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case  may  be,  should  not  be  attributable  to  or 
charged  to  the  other,  unless  It  should  appear 
that  In  that  particular  instance  the  relation 
of  principal  and  agent  or  master  and  serv- 
ant existed  between  them.  The  mere  fact 
that  the  one  Is  the  husband  or  the  wife  of  the 
other  should  not  render  him  or  her  answer- 
able for  the  negligence  of  the  other.  Under 
the  enlarged  property  rights  which  a  mar- 
ried woman  now  enjoys  she  may  prosecute  a 
suit  in  her  own  name  for  personal  Injury 
without  Joining  her  husband.  The  husband 
has  no  interest  in  the  recovery,  and  we  see 
no  good  reason  for  denying  to  a  wife  the 
right  of  a  recovery  because  her  husband,  into 
whose  care  she,  for  the  time  being,  Intrust- 
ed herself,  was  guilty  of  an  act  of  negligence 
which  contributed  to  bring  about  her  injury 
This  was  the  wife's  status  at  common  law; 
but  the  purpose  of  all  modern  legislation,  and 
the  trend  of  Judicial  Interpretation  thereof, 
has  been  to  give  to  married  women,  when 
dealing  with  their  property  rights,  more  and 
more  freedom  from  the  restraint,  control,  and 
dominion  of  their  husbands,  until  now  in 
Kentucky  and  in  most  states  they  may  deal 
with  the  same,  with  few  exceptions,  as 
though  they  were  unmarried.  Hence  the  rea- 
son for  the  rule  that,  unless  the  relation  of 
master  and  servant  or  principal  and  agent 
is  made  to  appear  in  a  particular  case,  the 
wife  is  not  held  chargeable  with  the  negli- 
gent acts  of  her  husband,  and  in  cases  where 
personal  Injury  results  from  the  concurrent 
negligence  of  her  husband  and  a  third  party 
the  negligence  of  the  husband  is  not  ordinar- 
ily attributable  to  the  wife,  so  as  to  bar  her 
right  of  recovery. 

We  are  of  opinion  that  the  trial  court  did 
not  err  in  refusing  to  give  the  Instructions 
asked  for  by  appellant,  as  the  whole  law  of 
the  case  was  embodied  in  the  instructions 
given. 

The  Judgment  is  therefore  affirmed. 


KERBY  V.  KERBY. 
(Court  of  Appeals  of  Kentucky.    Oct.  22,  1908.) 

DivoBCB— Gbounds— Unchastitt   of   Wifb— 

Evidence. 

Where,  in  a  auit  by  a  wife  for  alimony,  the 
connterciaim  of  the  husband,  averring  that  the 
wife  was  guilty  of  such  lewd  behavior  as  proved 
her  to  be  unchaste,  was  supported  by  evidence, 
he  was  entitled  to  the  divorce  prayed  for. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  17,  Divorce,  §|  52-60.] 

Appeal  from  Circuit  Court,  Jackson  County. 

"Not  to  be  officially  reported." 

Action  by  Bettle  Kerby  against  George 
Kerby,  in  which  he  filed  a  counterclaim  for 
divorce.  From  a  judgment  dismissing  the 
counterclaim,  defendant  appeals.  Reversed, 
with  directions. 

A.  W.  Baker,  for  appellant 

CARROLL,  3.  The  parties  to  this  record 
are  husband  and  wife.     The  Appellee,   al- 


leging that  the  appellant  abandoned  her  a 
few  months  after  their  marriage,  brought  an 
action  against  him  for  alimony.  To  this  pe- 
tition the  appellant  filed  an  answer  and  coun- 
terclaim. In  the  counterclaim  he  averred 
that  appellee  was  guilty  of  such  lewd  and 
lascivious  behavior  as  proved  her  to  be  un- 
chaste. No  reply  was  filed  to  the  counter- 
claim, nor  was  any  defense  made  by  appellee 
to  the  charges  against  her.  The  lower  court 
dismissed  his  counterclaim,  and  be  appeals. 

The  evidence  for  appellant  fully  supports 
the  allegations  of  his  counterclaim,  and  he 
was  entitled  to  the  divorce  prayed  for.  The 
property  rights  between  the  parties  have  been 
settled. 

The  judgment  of  the  lower  court  is  re- 
versed, with  directions  to  enter  a  judgment 
granting  appellant  a  divorce  from  the  bonds 
of  matrimony  with  appellee. 


VANCE  V.  ADAMS  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  20,  1908.> 

1.  Easements— Right  or  Way— Acquisition 
— Pbescbiption. 

The  uninterrupted  and  adverse  use  of  a 
passway  by  a  person  and  those  through  whom 
be  claims  and  the  public  in  general  for  more 
than  30  years  creates  a  prescriptive  right  to  the 
way,  though  during  that  period  it  has  been  shift- 
ed as  required  in  consequence  of  the  wasting 
away  of  the  soil. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die, 
vol.  17,  Elements,  §  31.] 

2.  Saue. 

Where  the  use  of  a  passway  has  extended 
over  a  long  period  of  years,  very  slight  evidence 
is  sufficient  to  show  that  it  was  enjoyed  under 
a  claim  of  right ;  and  when  the  owner  under- 
takes to  close  the  passway  the  burden  is  on  him 
to  show  that  the  use  was  permissive  merely. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  17,  Easements,  §§  80,  93.] 

3.  Same— Alteration— PaocEEDiNOS. 

An  owner  through  whose  land  a  passway 
has  been  acquired  by  prescription  cannot  alter 
the  same  at  his  pleasure,  though  he  provides  a 
better  passway ;  but  he  must  apply  to  the 
county  court,  under  Ky.  St  1903,  {  42,S9,  for  an 
alteration  thereof. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  17,  Easements,  f  120.] 

Appeal  from  Circuit  Court,  Simpson  County. 

"Not  to  be  officially  reported." 

Action  by  M.  C.  Adams  and  another  against 

John  Vance.    From  a  judgment  for  plaintiffs, 

defendant  appeals.    Affirmed. 

C.  W.  MllUken,  for  appellant  George  C. 
Harris,  for  appellees. 

CLAY,  C.  M.  C.  Adams  and  Thomas  Bar- 
nett  plaintiffs  below,  instituted  this  action 
against  John  Vance  to  enjoin  him  from  ob- 
structing a  passway.  The  passway  leads 
from  Walnut  Hill  schoolhouse,  in  Simpson 
county,  Ky.,  westward  for  about  100  yards, 
then  southward  along  defendant's  fence  for 
about  100  yards,  then  southwestwardly  near 
and  along  defendant's  line  to  the  line  of  W. 
P.  Rowland,  whose  land  adjoins  the  place 
occupied  by  the  defendant    The  petition  al- 
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leges  that  the  passwa^  has  been  In  the  con- 
tiuaouii,  actual,  and  adverse  possession  of 
the  plaintiffs  and  the  neighborhood  for  more 
than  30  years  last  past  After  denying  cer- 
tain allegations  of  the  petition,  the  defend- 
ant defended  on  the  ground  that  the  passway, 
as  run.  Is  a  very  great  inconvenience  to  him 
In  the  management  and  use  of  his  property, 
In  that  It  interferes  with  the  watering  of  his 
stock  and  necessitates  additional  fencing; 
that  he  provided  another  passway  near  the 

,  one  In  question  that  was  many  yards  shorter, 
and  was  even  a  better  road.  The  chancellor 
rendered  Judgment  in  favor  of  plaintiffs  be- 
low, and  the  defendant  appeals. 

The  evidence  conclusively  establishes  the 
uninterrupted  and  adverse  use  of  the  pass- 
way  In  question  by  appellees  and  those 
through  whom  they  claim  and  the  public  In 
general  for  more  than  80  years.  During  that 
period  of  time  the  road  was  occasionally 
shifted ;  for  when  the  creet:  got  high  it  would 
be  necessary  to  change  the  ford,  and  when 
the  soil  wasted  away  a  slight  deviation  in  the 

■  road  would  follow.  With  these  few  occa- 
sional variations  the  road  has  been  In  sub- 
stantially the  same  place  for  more  than  30 
years.  Under  these  circumstances,  appel- 
lees acquired  a  prescriptive  right  to  the  use 
of  the  passway  in  question;  for  the  law  is 
well  settled  that.  If  the  use  of  a  passway  has 
extended  over  a  long  period  of  years,  very 
slight  evidence  will  be  sufficient  to  show  that 
it  was  enjoyed  under  a  claim  of  right,  and 
when  the  proprietor  undertakes  to  close  the 
passway  the  burden  is  on  him  to  show  that 
the  nse  was  merely  permissive,  and  to  ex- 
plain away  the  presumption  that  its  unin- 
terrupted enjoyment  for  more  than  15  years 
was  not  exercised  under  a  claim  of  right. 
Smith  V.  Pennington,  &c.,  122  Ky.  355,  91' 
S.  W.  730,  8  I/.  R.  A.  (N.  8.)  149.  In  this 
case,  appellant  made  no  effort  to  show  that 
the  use  of  the  passway  was  merely  permis- 
sive. 

The  only  question  that  remains  is  whether 
or  not  the  appellant  can,  by  providing  an- 
other passway,  equally  good  or  even  better, 
deprive  the  appellees  of  the  prescriptive  right 
thus  acquired.  Manifestly  the  question  Is  not 
to  be  determined  by  the  fact  of  the  conven- 
ience or  Inconvenience  of  the  passway  to  the 
adjoining  landowner,  or  bis  providing  another 
and  better  road.  Appellees  acquired  a  right 
to  the  passway  in  question,  and  this  right  could 
not  be  revoked  by  appellant  under  any  circum- 
stances without  their  consent  The  landown- 
er through  whose  land  a  prescriptive  pass- 
way  has  been  acquired  cannot  alter  the  same 
at  his  pleasure,  even  though  he  does  provide 
another  and  a  better  passway.  The  Legisla- 
ture has  provided  a  method  by  which  a  road 
may  be  changed  or  discontinued.  Ky.  St 
1903,  f  4289.  This  method  is  by  application 
to  the  county  court  If,  then,  appellant  as 
a  matter  of  fact.  Is  being  injured  by  the 
present  location  of  the  road,  his  remedy  is  by 
application  to  the  county  court    He  cannot, 


in  opposition  to  the  wishes  of  those  using  the 
passway,  deprive  them  of  the  right  which 
they  have  acquired  by  prescription. 

For  the  reasons  given,  the  Judgment  is  af- 
firmed. 


LANGIIAM  et  al.   v.  O'MEARA  &  JAMES. 
(Court  of  Appeals  of  Kentucky.    Oct  16,  1908.) 

1.  Pleading  — Answeb  — Failure  to  Dent 
Allegations  of  Petition. 

Where  the  allegations  of  the  petition  are 
not  denied  by  the  answer,  they  must  t>e  taken  bm 
true. 

[Ed.  Note. — For  cases  in  point  see  Cent  Die. 
vol.  39,  Pleading,  H  270-275.] 

2.  FBAUntTLENT     CONVEYANCES  —  REMEDT     OF 

Cbeditobs— Setting  Aside  Conveyance. 
■Where  a  judgment  debtor  has  had  the  leRal 
title  to  his  land  conveyed  to  his  wife  to  conceal 
it  and  defraud  his  creditors,  and  the  wife  know- 
ingly holds  it  for  that  purpose,  the  conveyance 
is  properly  vacated. 

[EM.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  $  338.] 

3.  Judgment— Vacating — Gbounds. 

Defendants  not  versed  in  tlie  law  may  de- 
fend their  own  cause,  and  where  they  interpose 
no  defense  to  the  action  they  must  abide  the  con- 
sequences, and  the  judgment  will  not  l>e  set 
aside  because  they  did  not  appreciate  the  ne- 
cessity of  employing  counsel. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  §  708.] 

Appeal  from  Circuit  Court  Hardin  Connty. 

"Not  to  be  ofBclally  reported." 

Action  by  O'Meara  &  James  against  EllBa 
T.  Langham  and  another  for  a  bill  of  dis- 
covery and  to  subject  property  to  the  pay- 
ment of  a  Judgment.  Judgment  for  plalntiffSt 
and  defendants  appeal.    Affirmed. 

James  Montgomery,  for  appellants.  H.  Ij. 
James,  for  appellees. 

BARKER,  J.  The  appellees,  O'Meara  Ss, 
James,  recovered  a  Judgment  against  H.  T. 
Langham  for  $75,  with  interest  from  the 
16th  day  of  July,  1906,  until  paid.  Execution 
was  issued  upon  this  Judgment  and  came  to 
the  hands  of  the  sheriff  of  the  county  in 
which  it  was  issued,  and  was  returned  by 
him,  "No  property  found."  Thereupon  this 
action  was  Instituted  in  the  Hardin  circuit 
court,  under  section  439  of  the  Code,  for  a 
bill  of  discovery  against  the  Judgment  debtor, 
and  for  subjecting  any  property  be  owned 
to  the  payment  of  the  Judgment.  Among 
otiier  things  It  was  stated  in  the  petition  as 
follows:  "They  allege  that  the  defendant 
owns  and  has  in  his  possession  a  tract  of 
land  in  Hardin  county,  Ky.,  about  two  miles 
east  of  Elizabetbtown,  Ky.,  worth  $5,000, 
containing  173  acres,  and  bounded  and  de- 
scribed as  follows,  to  wit"  The  land  was 
then  described  by  metes  and  bounds,  which 
is  omitted  here.  Following  the  description  of 
the  land  was  this  further  allegation:  "They 
state  that  the  legal  title  to  said  land  is  held 
by  the  defendant  Eliza  T.  Langham,  but  that 
it  is  held  in  trust  for  the  said  H.  T.  Lang- 
ham, and  the'  said  H.  T.  Langham,  when  he 
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porcbased  the  said  land,  had  the  same  con- 
veyed to  bis  oodefendant,  who  is  his  wife, 
by  deed  recorded  In  the  Hardin  C!ounty  clerk's 
office  in  Deed  Book  No.  43,  page  61,  tor  the 
fraudulent  purpose  of  covering  up  his  prop- 
erty and  preventing  his  creditors  from  sub- 
jecting the  same  to  their  demands.  Tbey 
say  that  the  said  defendant  has  had  said  con- 
veyance so  made  to  his  codefendant  for  the 
fraudulent  purpose  of  cheating,  hindering, 
and  delaying  his  creditors  and  these  platn- 
tlCCs,  and  that  bis  codefendant  Eliza  Lang- 
bam,  knew  that  said  conveyance  was  so  made 
for  said  purpose,  and  she  now  holds  the  same 
for  the  purpose  of  cheating  and  defrauding 
the  creditors  of  said  H.  T.  Langham;  that 
the  said  conveyance  was  a  fraud  upon  the 
rights  of  the  plalntlCTs  and  the  creditors  of 
the  said  defendant  H.  T.  lAiigbam;  and  that 
same  is  void  and  of  no  effect" 

Both  defendants,  H.  T.  Langham  and  Eliza 
T.  Langham,  his  wife,  were  properly  served 
with  summons,  and  when  the  case  was  called 
upon  the  docket  they  personally  appeared  be- 
fore the  court  and  filed  answers  prepared  by 
themselves.  They  were  warned  by  the  Judge 
that  they  ought  to  procure  the  services  of 
an  attorney,  but  the  husband  said  they  bad 
no  need  of  counsel  and  preferred  to  conduct 
their  own  defense.  The  husband's  answer  is 
omitted  here,  l)ecause  it  contains  no  allega- 
tion with  reference  to  the  present  case,  but 
sets  forth  a  rambling  account  of  the  original 
trial  of  the  commonwealth  against  himself. 
In  which  the  appellees,  who  are  attorneys  at 
law,  appeared  in  bis  defense.  The  wife's  an- 
swer is  as  follows:  "Elizabethtown,  Hardin 
County,  Kentuclcy,  March  4,  1907.  In  the 
first  place,  when  I  were  first  married,  my 
mother  gave  me  three  or  four  dozen  chick- 
ens. I  saved  what  my  chickens  produced 
and  bought  the  property  in  the  Narrows.  I 
sold  it  and  made  some  money  on  It.  My  fa- 
ther gave  me  some  bogs.  I  made  some 
money  on  them.  My  father  also  gave  me 
three  hundred  and  fifty  dollars  ($350.00)  in 
money.  I  bought  and  sold  stock.  So  this  is 
my  start  and  the  way  I  have  got  what  I 
have.  Yours  respectfully,  Mrs.  E.  T.  Lang- 
ham." Thereupon  the  plaintiffs  (appellees), 
O'Meara  &  James,  consented  that  the  state- 
ments of  the  defendants'  answers  might  be 
taken  as  true,  and  moved  tbe  court  to  sub- 
mit the  action  for  trial  and  Judgment  This 
was  done,  with  the  result  that  a  Judgment 
was  rendered  in  favor  of  appellees,  holding 
that  the  conveyance  of  the  property  describ- 
ed in  the  petition  to  the  wife,  Eliza  T.  Lang- 
ham, was  fraudulent  and  void,  and  subject 
to  the  payment  of  appellees'  debt,  and  order- 
ing a  sale  of  the  property  by  the  master  com- 
missioner. 

At  a  subsequent  day  in  the  same  term 
Eliza  T.  Langham  filed  an  affidavit  and  ten- 
dered an  answer  prepared  for  her  by  an 
attorney,  who  represents  her  here,  and  moved 
to  set  aside  the  Judgment  against  her.  In 
support  of  this  she  filed  her  own  affidavit 
112  S.W.-CO 


which  Is  as  follows:  "Eliza  T.  Langham 
states  that  the  paper  herein  called  her  an- 
swer was  written  by  her  husband,  and  was 
not  given  into  the  court  by  her  or  any  one 
while  she  was  present  in  court,  and  as  soon 
as  she  learned  there  was  a  Judgment  in  tbe 
case  she  employed  James  Montgomery  to  at- 
tend to  tbe  case.  She  did  not  know  it  was 
necessary  to  employ  an  attorney,  as  the  prop- 
erty was  hers.  [Signed]  Eliza  T.  Langham." 
The  court  overruled  the  motion  to  set  aside 
the  Judgment,  and  the  defendants  are  here 
on  appeal. 

As  none  of  the  allegations  of  the  petition, 
which  we  have  copied  in  the  opinion,  were 
denied  by  the  answer  filed  by  Eliza  T.  Lang- 
ham, they  were  necessarily  taken  as  true  by 
the  court;  and,  assuming  these  allegations 
to  be  true,  undoubtedly  the  court  correctly 
entered  the  judgment  vacating  the  convey- 
ance by  the  husband  to  the  wife  as  fraudu- 
lent The  appellants  were  warned  by  the 
court  that  they  needed  the  services  of  an  at- 
torney, and  they  have  themselves  to  blame 
that  tbe  answer  filed  by  them  Interposed  no 
defense  to  the  petition  of  appellees.  They 
had  a  legal  right  to  defend  their  own  cause; 
but  when  they  came  in  court  to  do  so.  It 
was  not  the  duty  of  the  court  to  treat  them 
otherwise  than  as  attorneys,  charged  with 
the  responsibility  of  conducting  the  defense. 
No  legal  reason  was  shown  for  setting  aside 
the  Judgment,  or  permitting  the  answer  pre- 
pared by  the  attorney  to  be  filed  after  the 
Judgment  was  entered.  There  may  be  some 
hardship  In  this  case;  but  it  results  from  the 
refusal  of  the  appellants  to  accept  the  advice 
of  tbe  trial  Judge,  and,  as  said  before,  they 
have  only  themselves  to  blame. 

Judgment  affirmed. 


ILLINOIS  CENT.  R.  CO.  ct  al.  ▼. 

FRANCE'S  ADM'X. 

(Court  of  Appeals  of  Kentucky.    Oct.  22,  1908.) 

1.  Railroads  —  Operation  of  Trains  —  Ap- 
proach TO  Public  Cbossinos— Signals. 

Trainmen  must  give  notice  of  the  approach 
of  trains  to  public  crossings  and  when  passing 
through  populous  communities,  where  they  ought 
to  expect  the  presence  of  people  on  tbe  right  of 
way,  and  a  failure  to  do  so  is  actionable  negli- 
gence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  {§  988-1005.] 

2.  Same  —  Negligence  —  SPEEn   of  Train  — 
Question  fob  Jury. 

Whether  the  speed  of  a  train  -through  a 
populous  community,  where  the  tracks  are  daily 
used  by  numerous  persons,  is  negligence,  is  for 
the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  i  1374.] 

3.  Evidence— Opinion    Evidence— Speed    of 
Trains— Competency  of  Witnesses. 

Witnesses,  without  qualifying  as  experts, 
may  testify  that  a  train  ran  as  fast  as  it  could 
to  stay  on  the  tracks,  and  from  50  to  60  miles 
an  hour. 

[Ed.  Note. — For  csrps  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  2270.] 
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4.  Railboads— Death  or  Pebson  on  Track- 
Evidence— Admissibility. 

In  an  action  for  the  death  of  a  peison 
struck  by  a  train,  evidence  that  the  switch^aid, 
side  tracks,  and  main  line,  where  the  accident 
happened,  were  frequently  used  at  all  times  of 
the  day  by  persons  living  in  the  locality,  was 
competent  to  show  that  the  switchyard,  side 
tracks,  and  main  line  were  in  constant  use  by 
the  people  in  the  vicinity  in  passing  from  one 
side  of  the  track  to  the  other. 

[Ed.  Note.— For  cases  in  point,  Bee  Cent  Dig. 
vol.  41,  Railroads,  §  1348.] 

5.  Appeal  and  Ebbob— Habuless  Ebbob — In- 
8tbucti0ns. 

In  an  action  for  the  death  of  one  struck 
while  crossing  a  track,  refusal  to  allow  the  en- 
gineer of  the  train  to  testify  that  the  schedule 
required  a  speed  of  45  to  50  miles  an  hour  at 
the  place  of  the  accident  was  harmless  error, 
where  such  evidence  would  have  been  merely  in 
accord  with  the  weight  of  the  testimony  of  the 
other  witnesses  in  the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  jf  4194-4199.] 

6.  Railroadp— Pebsons  on  Tbaok?— Injubies 
— Speed  of  Tbains  —  Evidence  —  Admissi- 
bility. 

The  schedule  rate  of  a  train  is  admissible 
on  the  issue  of  its  rate  of  speed ;  the  value  of 
the  evidence  being  dependent  on  the  condition  of 
the  engine,  the  weight  of  the  train,  the  condi- 
tions of  the  track,  etc. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  §  1351.] 

7.  CouBTS  —  Pbeviods  Decisions  as  Pbecb- 

DENT8 — INSTBDCTIONS. 

The  fact  that  the  instructions  given  in  one 
case  were  approved  on  appeal  does  not  jnstify 
the  conclusion  that  they  are  applicable  to  an- 
other case,  for  the  instructions  in  each  case 
must  present  the  law  as  warranted  by  the  evi- 
dence. 

S.  Railboads- Injttby  to  Pebsons  on  Tback 
—Misleading  Instbuctionb. 

In  an  action  for  the  death  of  a  person 
struck  by '  a  train  at  a  point  where  numerous 
persons  daily  used  the  track,  an  instruction 
which  defines  the  duty  of  the  company  to  the 
public,  but  which  fails  to  define  the  duties 
which  decedent  owed  to  himself,  is  insufficient 
because  leading  the  jury  to  conclude  that  dece- 
dent could  go  on  the  tracks  at  any  time  and 
place,  and  that,  i£  the  company  was  derelict  in 
the  discharge  of  any  of  the  enumerated  duties,  a 
recovery  could  be  had,  though  decedent  exercis- 
ed no  care  for  his  own  safety. 

SEd.  Note.— For  cases  In  point  see  Cent.  Dig. 
.  41,  Railroads,  §  1389.] 

9.  Same. 

An  instruction,  in  an  action  for  the  death 
of  a  person  struck  by  a  train  at  a  point  where 
numerous  persons  dail^j  used  the  tracks,  which 
authorizes  a  recovery  if  the  engineer  failed  to 
give  "timely  or  sufficient  warning"  of  the  train's 
approach,  is  not  erroneous  for  using  the  words 
"timely"  and  "sufficient,"  for  they  are  words 
of  general  import,  in  common  use,  and  the 
instruction  properly  leaves  to  the  jury  to  de- 
termine whether  or  not  the  trainmen  exercised 
reasonable  care. 

10.  Same— Cabe  Required  in  Opebation  op 
Tbains. 

The  dut:F  of  trainmen  is  not  limited  to  a 
compliance  with  the  statute  requiring  the  giving 
of  signals  on  the  approach  of  trains  to  cross- 
ings- but  they  must  use  reasonable  care  to 
avoid  injury  to  any  one  who  may  be  on  the 
track,  and  such  duty  increases  as  the  liability  to 
come  into  contact  with  persons  passing  on  the 
track  increases. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroada,  {{  1275-1284.] 


11.  TBIAL— iNSTBUOnONS— CONSTBtJOnOIf  To- 

oetheb. 

Where  the  court,  in  an  action  for  the  death 
of  a  person  struck  by  a  train,  charged  that  there 
could  be  no  recovery  if  decedent  was  negligent  in 
going  on  the  track,  and  that  but  for  such  negli- 
gence the  accident  would  not  have  occurred,  an 
instruction  authorizing  a  recovery  if  the  engi- 
neer failed  to  give  timely  warning  of  the  train's 
approach  was  not  erroneous  for  failing  to  em- 
body the  idea  that  decedent's  negligence  would 
defeat  a  recovery,  since  the  instructions  must  be 
considered  together  as  a  whole,  and  if,  when  so 
read,  they  present  the  issues,  they  are  suffi- 
cient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dif. 
vol.  46,  Trial,  §§  703-71&] 

12.  Same— SuppoBT  in  Evidencb— Necessity. 

Where,  in  an  action  for  the  death  of  a  per- 
son struck  by  a  train,  the  testimony  of  the  en- 
gineer that  when  decedent  came  on  the  track 
the  engine  was  so  close  to  him  that  it  was 
impossible  to  avoid  the  accident  was  not  con- 
tradicted, an  instruction  authorizing  a  recovery 
if  the  engineer  failed  to  use  ordinary  care  after 
seeing  the  peril  of  decedent,  notwithstanding  his 
contributory  negligence,  was  erroneous. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  S§  596-602.] 

Appeal  from  Circuit  Court,  Ohio  County. 

"To  be  officially  reported." 

Action  by  Samuel  France's  administratrix 
against  the  IIIIdoIs  Central  Railroad  Com- 
pany and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

H.  P.  Taylor,  J.  M.  Dickinson,  and  Trabue, 
Doolan  &  Ooz,  for  appellants.  Belcher  & 
Sparks  and  Barnes  &  Anderson,  for  appellee. 


LASSINO,  J.  While  attempting  to  croaa 
the  tracks  of  appellant  company,  Samuel 
France  was  struck  by  one  of  defendant's  fast 
north-bound  trains  and  killed.  His  adminis- 
tratrix Instituted  suit  against  the  railroad 
company  and  the  engineer  In  charge  of  the 
train  to  recover  damages  for  his  killing,  and 
alleged  that  his  death  was  due  to  Its  careless, 
reckless,  and  negligent  operation.  The  m- 
glneer  and  the  company  answered,  denying 
the  allegations  of  the  petition,  and  pleaded 
contributory  negligence.  This  latter  plea  was 
traversed  In  the  reply,  and  on  the  Issues  thus 
Joined  a  trial  was  had,  which  resulted  in  a 
verdict  In  favor  of  appellee  for  $3,600.  To 
reverse  the  Judgment  predicated  on  tiiat  ver- 
dict this  appeal  is  prosecuted. 

Several  grounds  are  relied  upon  for  rever- 
sal. First,  that  the  court  erred  in  refusing 
to  give  a  peremptory  instruction  to  find  for 
the  defendant;  second,  that  the  court  erred 
in  admitting  incompetent  evidence  and  ex- 
cluding competent  evidence  from  the  con- 
sideration of  the  Jury;  third,  that  the  jury 
was  not  properly  instructed ;  and,  fourth,  that 
the  verdict  is  against  the  evidence  and  should 
be  set  aside  on  that  account 

Deceased  was  a  coal  miner  living  some  dis- 
tance east  of  McHenry,  and  had  been  engaged 
in  mining  coal  from  a  mine  which  lay  upon 
the  west  side  of  the  tracks  of  appellant  com- 
pany, adjoining  the  town  of  McHenry.    Near 
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the  place  where  he  waa  killed  there  is  a  large 
coal  chute  adjoining  the  railroad  right  at 
way.  A  creek,  known  as  "Henders  Creek,"  or 
"Copperas  Branch,"  runs  through  the  town 
almost  parallel  with  the  railroad  tracks.  At 
the  south  end  of  the  coal  chute  there  Is  a 
footbridge  over  this  creek,  which  is  used  by 
the  miners  in  going  to  and  from  the  mine  in 
which  deceased  had  been  working  for  some 
time  prior  to  his  death,  and  also  by  citizens 
living  In  that  neighborhood,  whose  business 
took  them  from  one  side  of  the  railroad 
tracks  to  the  other.  At  the  time  deceased 
was  killed  the  mine  was  not  running.  About 
2:30  o'clock  in  the  afternoon  he  and  his  son 
started  from  their  home  across  the  railroad 
tracks  of  the  appellant  company  to  the  mine 
to  get  some  tools  which  tbey  had  left  there. 
When  they  reached  the  tracks  they  found 
some  empty  box  cars  standing  on  one  of  the 
side  tracks.  They  passed  around  the  south 
end  of  these  cars  and  had  started  in  a  diag- 
onal direction  across  the  main  track  when  de- 
ceased was  struck  by  the  fast  train  and  killed. 

The  proof  introduced  is  to  the  effect  that, 
when  the  mine  was  running,  from  200  to  300 
people  passed  back  and  forth  OTer  the  tracks 
and  across  the  footbridge  in  question  each 
day,  and  when  the  mine  was  not  running 
fewer,  though  a  considerable  number  of  peo- 
ple, passed  over  the  footbridge  and  tracks  of 
appellant  company  each  day.  There  was  no 
well-defined  passway  across  the  railroad 
tracks ;  but  it  seems  that  persons  were  in  the 
habit  of  crossing  same  at  such  point  as  moat 
suited  their  convenience.  This  condition  had 
continued  for  some  time.  McHenry  is  a  town 
of  some  550  inhabitants,  in  the  center  of  a 
mining  district,  and  that  'may  be  said  to 
be  a  thickly  settled  community.  From  the 
testimony  of  all  of  the  witnesses  the  train 
was  running  at  from  45  to  50  miles  an  hour. 
There  is  a  conflict  as  to  whether  the  bell  was 
ringing  or  the  statutory  signals  given,  though 
the  decided  weight  of  the  testimony  is  to 
the  effect  that  the  signals  were  given  for  the 
crossing  and  the  semaphore.  No  witness  tes- 
tifies who  does  not  say  that  the  train  whistled 
at  a  point  before  it  reached  the  place  where 
decedent  was  struck,  though  some  of  them 
state  that  it  whistled  for  k  crossing  some  dis- 
tance from  the  town,  and  not  for  the  crossing 
at  the  edge  of  town,  where  It  should  have 
whistled. 

Deceased's  eyesight  and  hearing  are  shown 
to  have  been  good.  Whether  he  saw  or  heard 
the  approach  of  the  train  which  killed  him 
Is  left  a  matter  of  conjecture,  for  the  reason 
that  he  was  Instantly  killed,  and  there  is  no 
evidence  from  anything  he  said  Just  prior  to 
his  death  indicating  that  he  knew  the  train 
was  approaching.  His  son  testifies  that  when 
they  left  home  they  stopped  at  the  house  of 
a  friend  to  secure  a  lantern,  and  started  from 
there  across  to  the  mine;  that  when  they 
reached  the  railroad  they  fonnd  the  side 
track  blocked  by  one  or  two  box  cars,  which 
were  standing  there;  that  they  then  turned 


and  went  around  the  end  of  the  box  cars  and 
started  diagonally,  in  a  fast  walk  or  trot, 
across  the  tracks;  that  at  this  time  he  was 
laughing  and  talking  with  his  father,  and 
that  his  father  had  his  head  turned  looking 
back  at  him ;  that  he  does  not  know  whether 
his  father  saw  the  train  or  not ;  that  as  his 
father  stepped  upon  the  track  he  discovered 
the  presence  of  the  approaching  train,  and 
called  to  and  grabbed  at  bis  father;  that  his 
father  continued  across  the  tracks,  while  he 
Jumped  back  to  avoid  being  struck.  His  fa- 
ther was  knocked  some  distance  by  the  en- 
gine, and  death  was  almost  instantaneous. 
Other  witnesses  were  introduced  who  cor- 
roborated deceased's  son  as  to  the  direction 
in  which  they  were  going  at  the  time  he  was 
killed  and  also  as  to  the  si>eed  with  which 
they  were  traveling. 

The  engineer  testifies  that  he  was  running 
the  train  at  about  45  miles  an  hour;  that 
when  he  discovered  the  deceased  he  was  not 
more  than  125  to  150  feet  away  from  him, 
and  that  when  deceased  stepped  upon  the 
track  he  was  scarcely  more  than  one-half  of 
this  distance  from  him;  that  at  this  time 
there  was  nothing  In  his  power  that  could 
have  been  done  to  prevent  the  injury.  On 
this  testimony  appellant  asked  for  a  peremp- 
tory instruction,  and  complains  because  it 
was  not  given. 

It  Is  the  duty  of  those  in  cha,rge  of  a  rail- 
road train  to  give  notice  of  its  approach  to 
public  crossings  and  when  passing  through 
towns  and  thickly  populated  communities, 
where  they  have  a  right  to  expect  the  pres- 
ence of  people  along  and  upon  Its  right  of 
way,  and  their  failure  to  do  so  has  been  re- 
peatedly held  to  be  actionable  negligence,  for 
which  the  company  must  respond  in  damages 
to  those  who,  without  fault,  are  Injured  by 
reason  thereof.  In  the  case  at  bar  there  is 
a  confiict  in  the  testimony  as  to  whether  or 
not  signals  were  given  of  the  train's  ap- 
proach. The  weight  of  the  evidence  Is  that 
they  were,  but  there  is  some  evidence  that  no 
signals  were  given,  and  that  by  reason  there- 
of deceased  was  not  warned.  The  train  is 
shown  to  have  been  running  at  a  high  rate  of 
speed  through  a  populous  community,  where 
the  tracks  of  the  appellant  company  were 
crossed  by  a  large  number  of  persons  each 
day,  and,  under  the  rule  announced  in  the 
case  of  I.  O.  R.  R.  Co.  v.  Murphy,  97  S.  W. 
729,  30  Ky.  Law  Rep.  93,  11  L.  R.  A.  (N.  S.) 
352,  it  was  a  question  for  the  Jury,  imder 
these  facts  and  circumstances,  to  say  whether 
the  rate  of  speed  at  which  the  train  was 
traveling  was  an  act  of  negligence  on  the  part 
of  the  defendant  company.  It  was  proper 
that  the  motion  for  a  peremptory  instruction 
should  be  denied,  and  the  court  did  not  err 
in  so  doing. 

The  testimony  which  was  admitted  over  the 
objection  of  appellant,  and  of  which  It  now 
complains,  is  that  certain  witnesses  were  ask- 
ed how  fast  the  train  was  going,  and  that 
they  were  permitted  to  answer  (without  first 
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qualifying  tbemselTes  as  experts)  that  It  was 
running  "as  fast  as  It  could  to  stay  on  the 
tracks,"  and  "from  60  to  60  miles  an  hour." 
This  was  a  matter  of  Judgment,  and  we  think 
it  proper  that  the  court  permitted  witnesses 
to  testify  what,  in  their  opinion,  was  the 
rate  of  speed.  It  simply  amounted  to  the 
witness  testifying  that  the  train  was  running 
very  rapidly,  or  as  rapidly  as  they  had  ever 
seen  or  known  a  train  to  run. 

Appellant  also  complains  because*  these 
same  witnesses  were  permitted  to  testify 
that  the  switchyard,  side  tracks,  and  the 
main  line  of  appellant's  road,  where  de- 
ceased was  killed,  were  frequently  used  at  all 
times  of  day  by  persons  living  In  that  local- 
ity. We  think  this  evidence  was  entirely 
competent  for  the  purpose  for  which  it  was 
introduced.  By  evidence  of  this  character 
plalntlft  sought  to  show  that  the  switchyard. 
Bide  tracks,  and  main  line  of  the  appellant 
company  were  In  constant  use  by  the  citi- 
zens of  the'  town  and  vicinity,  in  .passing 
from  one  side  of  the  track  to  the  other.  Such 
use  could  only  be  shown  In  the  manner  In 
which  plaintiff  attempted  to  show  It.  De- 
fendant offered  to  show  by  Its  engineer  what 
the  schedule  rate  of  the  train's  speed  was  at 
the  time  and  place  of  the  accident  The 
court  refused  to  permit  this  to  be  done,  and 
held  that  the  material  point  in  the  case  was, 
not  what  the  schedule  rate  of  speed  was, 
but  what  the  actual  rate  was.  If  permitted 
to  answer,  however,  he  would  have  testified 
that  it  was  from  45  to  50  miles  an  hour; 
and  this  Is  In  accord  with  what  the  testimony 
of  the  majority  of  the  witnesses  In  the  case 
say,  so  that  appellant  was  not  prejudiced  by 
this  ruling.  The  fact  that  the  schedule  rate 
was  45  miles  an  hour  would  be  a  circum- 
stance which  the  Jury  might  consider  as  bear- 
ing on  its  rate  of  speed.  The  value  of  such 
evidence  is  slight,  because  dependent  upon 
many  circumstances,  such  as  the  condition 
of  the  engine,  the  weight  of  the  load  which 
It  pulls,  as  well  as  condition  of  the  track, 
weather,  etc.  Still  the  schedule  showing  the 
rate  of  speed  may  be- admitted  in  evidence  for 
what  it  is  worth. 

Appellant  objects  to  all  of  the  instructions 
given  by  the  court  on  the  ground  that  they 
do  not  fairly  present  the  law  of  the  case. 
It  is  Insisted  that  Instruction  No.  1  Is  faulty 
in  that  it  authorized  a  recovery  if  the  engi- 
neer in  charge  of  the  train  failed  to  give 
timely  or  sufficient  warning  of  the  train's  ap- 
proach; that  the  use  of  the  word  "timely," 
without  any  explanation  as  to  exactly  what 
precaution  the  railroad  company  should  have 
taken,  and  the  use  of  the  word  "sufficient"  in 
the  same  way,  left  the  Jury  to  speculate, 
without  any  standard  by  which  to  measure 
the  alleged  negligent  acts;  that  under  this 
Instruction  the  Jury  might  have  believed, 
and  6o  found,  that  it  was  the  duty  of  the 
defendant  to  stop  the  train,  while  under  the 
facts  it  was  impossible  to  do  so  in  time  to 
prevent  the  injury  after  deceased's  peril  was 


discovered;  that  the  Instruction  Is  likewise 
faulty  In  that  no  regard  is  had  to  the  plea 
of  contributory  negligence,  which,  if  support- 
ed  by  the  evidence,  was  a  complete  defense; 
that  each  Instruction  should  have  presented 
this  Idea,  either  by  having  it  embodied  in 
the  Instroctlon,  or  by  reference  to  the  instruc- 
tion in  which  this  plea  of  the  defendant  was 
presented;  that  the  words  "sufficient  warn- 
ing" are  too  Indefinite,  In  that  they  gave  the 
Jury  the  right  to  Judge,  and  determine  what 
warnings  were  sufficient,  whereas  '  the  in- 
struction should  have  limited  them  to  a  de- 
termination of  the  question  as  to  whether  or 
not  the  statutory  warnings  of  the  train's  ap- 
proach were  given.  The  same  objections 
that  are  urged  to  Instruction  No.  1  are  urged 
to  Instruction  No.  2.  The  further  complaint 
is  made  of  this  Instmction  that  It  permits  a 
recovery  on  the  part  of  the  plaintiff  without 
any  regard  to  his  contributory  negligence. 
The  objection  to  instruction  No.  3  is  that  it 
is  predicated  upon  the  idea  that  defendant 
was  guilty  of  gross  negligence,  when  there 
was  no  evidence  that  tended  to  show  gross 
negligence;  that,  as  given,  the  Instruction 
had  the  effect  of  placing  the  burden  upon 
the  defendant  of  showing  that,  after  those  in 
charge  of  the  train  discovered  deceased's 
peril,  they  were  guilty  of  no  negligence, 
whereas  it  Is  urged  that  the  burden  should 
have  been  cast  upon  the  plaintiff  to  show 
that  they  were  guilty  of  negligence  after  dis- 
covering the  peril  of  deceased. 

Appellee's  answer  to  these  objections  Is 
that  these  identical  Instructions  were  ap- 
proved in  the  case  of  I.  G.  R.  R.  Co.  v.  Mur- 
phy, 97  S.  W.  729,  30  Ky.  Law  Rep.  93,  11 
U  R.  A.  (N.  S.)  332,  and  that,  therefore,  they 
are  not  subject  to  criticism,  and,  having  been 
approved  In  that  case  by  this  court,  they  are 
now  the  law,  which  should  be  recognized  and 
given  full  credit  as  such.  To  this  latter  con- 
clusion we  cannot  subscribe  our  unqualified 
approval.  The  fact  that  the  Instructions 
were  given  In  another  case,  and  on  appeal 
here  approved,  does  not  by  any  means  Jus- 
tify the  conclusion  that  they  are  applicable 
to  the  case  at  bar.  The  facts  in  the  two 
cases,  while  similar  In  some  respects,  are 
very  dissimilar  In  others,  and  the  instruc- 
tions In  each  particular  case  must  present 
the  law  of  the  case  as  warranted  by  the  facts 
proven.  These  instructions  are  correct  as 
far  as  they  go,  but  they  failed  to  present  to 
the  Jury  the  duty  which  deceased  owed  to 
himself  for  his  own  safety  when  attempting 
to  pass  over  the  tracks  of  the  defendant 
company,  and,  while  the  instructions  given 
set  out  In  detail  the  duty  which  the  railroad 
company  owed  to  the  public  as  to  rate  of 
speed,  signals,  lookout  duty,  etc..  In  passing 
through  populous  communities,  they  failed 
to  define  the  duties  which  the  decedent  owed 
to  himself  for  his  own  safety  under  similar 
circumstances,  and  the  failure  to  present  this 
Idea  to  the  Jury  left  it  to  conclude,  as  It 
naturally  would.  In  the  absence  of  any  such 
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Instruction,  that  the  decedent  could  go  upon 
the  tracks  of  the  appellant  company  at  any 
time  and  place  he  chose,  and,  if  the  company 
was  shown  to  have  been  derelict  in  the  dis- 
charge of  any  of  the  enumerated  duties 
which  it  owed  to  the  public  at  such  time  and 
on  such  occasion,  then  a  recovery  could  be 
had,  even  though  the  deceased  liad  exercised 
no  care  whatever  for  his  own  personal  safe- 
ty, and  his  death  may  have  resulted  direct- 
ly from  this  negligence  on  his  part  Southern 
Railway  Co.  in  Ky.  v.  Winchester's  Ex'x,  105 
S.  W.  107,  32  Ky.  Law  Rep.  19. 

The  objection  to  the  use  of  the  words 
"timely"  and  "sufficient"  warning  in  Instruc- 
tions 1  and  2  is  not  well  taken.  Theee  are 
words  of  general  Import,  In  common  use,  and, 
as  applied  in  these  Instructions,  have  been 
frequently  approved.  There  can  be  no  hard 
and  fast  rule  laid  down  as  to  what  is  a 
"timely"  or  a  "snfflclent"  warning;  but  the 
Jury  must  be  left  in  each  case  to  determine 
from  the  evidence  in  that  case  whether  or 
not  those  in  charge  of  the  train  exercised 
reasonable  care  in  Its  operation  to  avoid  In- 
Jury  to  the  public.  It  Is  true  that  there  are 
certain  statutory  signals  which  must  be 
given  by  trains  In  approaching  crossings,  but 
the  duty  of  those  In  charge  of  trains  Is  not 
limited  to  a  compliance  with  the  statutory 
provisions;  but  they  must.  In  addition  to  the 
observance  of  such  provisions  as  to  signals, 
etc.,  at  all  times  use  reasonable  care  to  avoid 
injury  to  any  one  who  may  be  upon  the 
track,  and  this  degree  of  care,  of  course, 
covers  a  very  wide  range.  In  the  country 
and  sparsely  settled  communities  it  is  very 
slight,  while  at  public  crossings.  In  towns 
and  thickly  populated  communities.  It  is 
greatly  increased.  It  may  be  said  that  the 
degree  of  care  Imposed  upon  those  operat- 
ing a  train  increases  exactly  In  the  ratio  as 
the  liability  to  come  into  contact  with  per- 
sons passing  upon,  along,  and  over  the  track 
increases,  so  that  what  would  be  reasonable 
care  or  "timely"  warning  in  one  locality  or 
under  one  state  of  facts  might  be  neither  rea- 
sonable nor  "timely"  In  another  locality  and 
under  a  different  state  of  facts.  Therefore 
the  court  very  wisely  left  to  the  determina- 
tion of  the  Jury  this  question. 

Appellant  also  complains  because  the  court 
did  not,  in  Instruction  No.  1,  say  to  the  Jury 
that  if  they  found  the  company  guilty  of  neg- 
ligence, as  therein  defined,  they  should,  nev- 


ertheless, find  in  its  favor  if  they  should  fur- 
ther find  that  deceased  himself  was  neg- 
ligent in  going  upon  the  track,  and  that  but 
for  such  negligence  on  his  part  the  accident 
would  not  have  occurred.  This  point  would 
be  well  taken  If  it  was  necessary  to  embody 
the  whole  law  of  a  case  in  one  Instruction. 
Such,  however,  is  not  the  rule.  The  law  can 
be  much  more  clearly  given  and  made  more 
easily  understood  by  being  set  out  in  a  series 
of  Instructions.  As  the  Idea  which  appellant 
Insists  should  have  been  embodied  in  instruc- 
tions 1  and  2  was  fully  and  completely  ex- 
pressed in  Instruction  3,  appellant  has  no 
substantial  ground  of  complaint.  The  In- 
structions must  be  read  and  considered  as  a 
whole,  and  when  each  Is  so  read  In  connec- 
tion with  the  others,  if  they  present  plain- 
tiflTs  case  and  defendant's  defense  as  set  up 
in  their  respective  pleadings  and  supported 
by  proof,  the  ends  of  the  law  have  been  com- 
piled with. 

Instruction  No.  8  Is  faulty  In  that  there 
was  no  proof  which  authorized  the  qualifi- 
cation which  the  court  added  thereto.  The 
engineer  testified  that  when  deceased  came 
upon  the  track  the  engine  was  so  close  to  him 
that  it  was  impossible  for  anything  to  have 
been  done  to  avoid  injuring  him.  There  was 
no  proof  whatever  which  tended  to  contra- 
dict' this  statement  of  the  engineer.  Hence 
the  qualifying  clause:  "Unless  the  Jury 
should  further  believe  from  the  evidence 
that  the  defendant's  engineer,  Theodore  Shel- 
ton,  alias  'Bud'  Shelton,  on  said  occasion  saw 
the  peril  in  which  said  decedent's  negligence, 
if  any,  had  placed  him,  and  that  said  en- 
gineer thereafter  failed  to  use  ordinary  care 
to  give  the  intestate  warning  of  the  ap- 
proach of  said  train,  then  and  in  that  event 
the  law  is  for  the  plalntltf,  notwithstanding 
the  plaintiff  may  have  been  guilty  of  con- 
tributory negligence" — should  not  have  been  . 
added  to  this  Instruction.  Instruction  No.  3, 
with  this  clause  omitted,  properly  presented 
the  defendant's  plea  of  contributory  negli- 
gence on  the  part  of  the  decedent,  as  war- 
ranted by  the  proof. 

As  there  must  be  another  trial  of  this  case, 
we  expressly  refrain  from  passing  upon  the 
complaint  tliat  the  verdict  Is  against  the 
weight  of  the  evidence. 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  and  cause  remanded  for  another 
trial  consistent  with  this  opinion. 
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HAZBLHURST  LUMBER  CO.  t.  CARIjISLB 
MFG.  CO.  et  al. 

(Court  of  Appeals  ot  Kentucky.    Oct.  21,  190&) 

1.  Pi-EADiMo— Petition— Alleging  Defend- 
ant's Liability  in  the  Altebnative— Ap- 
plication OF  RCLE. 

The  rule  that  a  petition  cannot  allege  two 
states  of  case,  in  one  of  which  the  defendant  is 
liable  and  in  the  other  he  is  not,  does  not  ap- 
ply to  a  petition  in  an  action  to  recover  a  pay- 
ment made  by  an  insolvent  corporation  as  a 
preference,  where  the  allegations  were  that  the 
debt  preferred  was  the  corporation's  debt  for 
money  borrowed  of  defendant  bank  on  notes  of 
three  stockholders  and  used  in  the  business,  but, 
if  the  debt  was  that  of  the  three  stockholders, 
they  used  the  corporation's  funds  in  paying  their 
own  debt,  so  that  it  was  a  wrongful  conversion 
of  the  funds  with  the  bank's  knowledge,  since 
in  either  case  a  cause  of  action  was  stated 
against  the  bank. 

2.  Same— FoRiCAL  Defects— Notice  to  Elbot 
OB  TO  Make  Mobe  Cebtain. 

Where  a  i>etition  alleges  defendant's  liabil- 
ity in  the  alternative,  if  there  is  a  formal  de- 
fect in  the  petition,  in  that  it  did  not  show  that 
plaintiff  did  not  know  which  of  the  two  states 
of  case  was  true,  it  is  ground  for  a  motion  to 
elect  or  to  make  the  petition  more  certain,  but 
not  for  a  dismissal  of  the  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  |§  1173-1193.] 

3.  Saue— Waiveb  of  Defects  bt  Anbweb  to 
Merits. 

A  defect  in  the  petition  is  waived  by  answer 
to  the  merits. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  {  1366.] 

4.  Pbincipal  and  Agent— Givinq  Credit  to 

AOENT. 

If  a  creditor  elects  to  give  credit  to  an 
agent,  and  not  to  his  principal,  when  he  has  all 
the  facts  before  him,  he  cannot  hold  the  prin- 
cipal for  the  debt,  though  the  principal  got  the 
benefit  of  the  credit. 

5.  COBPOEATIONS — OfFICEBS— TBUSTEKS  OF  THE 

Company's  Funds. 

The  officers  of  a  corporation  hold  its  funds 
as  trustees  for  the  stockholders  and  creditors, 
and  it  is  a  breach  of  the  trust  for  a  trustee  to 
pay  his  own  debt  out  of  the  trust  fund  and 
leave  other  debts  unpaid,  thus  getting  an  advan- 
tage for  himself  out  of  his  trust  position. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {{  1393-1398.] 

6.  Same— Insolvency— Pbefebences. 

A  bank  had  furnished  money  to  a  corpo- 
ration on  the  notes  of  its  directors.  The  cor- 
poration's plant  having  burned,  and  the  insur- 
ance money  being  deposited  in  the  bank  to  the 
corporation's  credit  and  the  corporation  insol- 
vent, the  directors  applied  the  money  to  the  pay- 
ment of  their  notes,  canceling  their  debt  to  the 
bank  and  the  corporation's  debt  to  them.  Held, 
that  the  payment  was  a  preference  of  one  credit- 
or over  others,  forbidden  by  statute. 

7.  Same  —  Action  to  Recoveb  —  Nbcessabt 
Pasties  DefendatSt. 

In  an  action  by  a  creditor  of  an  insolvent 
corporation  to  recover  money  paid  by  the  cor- 
poration to  a  creditor  bank  as  a  preference,  the 
corporation  and  the  bank  were  the  only  neces- 
sary defendants. 

8.  Same— Notice  by  Cbeditdb  of  Intent  of 
Debtor  to  Pbefeb. 

It  was  not  material  that  the  bank  prefer- 
red had  no  notice  of  the  corporation's  intent  to 
prefer,  as  the  intent  of  the  corporation  gov- 
erns. 


0.  Same  — Retubn  of  Pbbfebencx  —  RmoT- 

TANCE  TO    SECUBITIEB   FOE   DEBT. 

Where  a  creditbr  of  an  insolvent  has  re- 
ceived a  preference,  upon  repayment  thereof 
the  creditor  will  be  remitted  to  the  notes  and 
securities  which  were  formerly  held  for  the  debt. 

10.  Saioi— Action  to  Reooveb  Pbefebences— 
Pbopeb  Pabties. 

Where  a  transfer  of  an  insolvent  corpora- 
tion's assets  by  the  directors  is  attacked  as  a 
preference,  the  directors  appearing  to  have  an 
interest  in  the  matter  are  proper  parties  de- 
fendant ;  but,  when  the  suit  is  brought  in  time 
against  the  transferror  and  transferee,  it  will 
not  be  defeated  if  it  afterward  appears  that  oth- 
ers not  joined  have  an  interest  in  the  transfer, 
making  them  proper  defendants. 

Appeal  from  Circuit  Court,  Carlisle  County. 

"To  be  officially  reported." 

Action  by  the  Hazelhurst  Lninber  Companr 
against  tbe  Carlisle  Manufacturing  Company 
and  others.  Judgment  of  dismissal,  and 
plaintiff  appeals.    Reversed  and  remanded. 

J.  M.  Nichols  &  Son,  for  appellant  Rob- 
bins  &  Thomas,  for  appellee  Bank  of  Bard- 
vrell.  John  W.  Ray  and  J.  B.  White  &  Son, 
for  appellees  Lovelace  and  Vaugbn. 

HOBSON,  J.  The  Carlisle  Manufacturing 
Company  was  in  debt  to  the  Hazelhurst  Lum- 
ber Company  In  the  sum  of  $814.67,  for  which 
the  lumber  company  held  its  note,  dated  No- 
vember 3,  1006,  and  due  one  day  after  date. 
On  the  30th  day  of  September  the  plant  of 
the  Carlisle  Manufacturing  Company  was  de- 
stroyed by  fire.  The  plant  was  Insured  In  the 
sum  of  $2,600.  The  insurance  was  paid,  and 
the  money  was  deposited  in  the  People's 
Bank  of  Bardwell.  On  February  5,  1907, 
this  suit  was  brought  by  the  lumber  company 
against  the  Carlisle  Manufacturing  Company 
and  the  bank,  in  which  it  was  charged  that 
the  manufacturing  company.  In  contemplation 
of  Insolvency  and  with  the  design  of  prefer- 
ring the  bank  to  Its  other  creditors,  had  In 
October,  1906,  paid  the  bank  out  of  the  insur- 
ance money  a  debt  of  $1,600  which  It  owed  it; 
that  the  manufacturing  company  was  insol- 
vent; and  that  the  payment  operated  as  an 
assignment  for  the  benefit  of  all  its  creditors. 
The  appointment  of  a  receiver  was  asked, 
and  a  settlement  of  the  affairs  of  the  Carlisle 
Manufacturing  Company.  The  defendants 
filed  an  answer,  which  traversed  the  allega- 
tions of  the  petition.  On  June  12,  1907,  the 
plaintiff  tendered  an  amended  petition,  which 
was  filed  on  June  13th.  In  this  amended 
I>etition  it  alleged  that  the  bank  held  three 
notes  for  borrowed  money  executed  by  J.  H. 
Lovelace,  W.  B.  Vaughn,  and  S.  P.  Vaughn, 
that  the  money  had  been  used  In  the  business 
of  the  Carlisle  Manufacturing  Company,  and 
that  the  debt  was  in  fact  Its  debt  to  the  bank; 
the  three  notes  aggregating  $1,600  and  being 
the  s^me  debt  referred  to  In  the  original  pe- 
tition, "rtie  plaintiff  further  averred  that  If 
the  debt  was  the  Individual  debt  of  J.  H. 
Lovelace  and  the  two  Vaughns,  and  not  the 
debt  of  the  Carlisle  Manufacturing  Company, 
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Uiat  Lovelace  and  the  two  Vanghns  were  the 
sole  owners  of  the  stock  In  the  company  and 
In  sole  charge  of  the  business,  and  that,  if 
they  had  used  the  funds  of  the  company  In 
paying  their  own  debt  to  the  bank,  It  was  a 
misapplication  of  the  company's  fonds,  made 
with  the  knowledge  of  the  bank  when  the 
company  was  Insolvent  and  was  known  to  be 
so,  and  was  a  wrongful  conversion  of  the  com- 
pany's funds.  Lovelace  and  the  two  Vaughns 
were  made  defendants  to  the  petition,  and 
filed  a  demurrer  to  it,  which  was  not  acted 
on.  The  bank  filed  an  answer,  In  which  it 
traversed  the  allegations  of  the  amended  peti- 
tion, and,  the  case  being  submitted,  the  court 
entered  a  Judgment  dismissing  Qie  action. 
The  plaintiff  appeals. 

The  proof  shows  that  the  three  notes  re- 
ferred to  were  executed  for  money  borrowed 
for  the  Carlisle  Manufacturing  Company  by 
Lovelace  and  the  two  Vaughns,  who  were  Its 
sole  stockholders  and  managing  agents ;  that 
the  bank  declined  to  take  the  note  of  the 
corporation  for  the  money,  and  required 
Lovelace  and  the  two  <  Vaughns  to  execute 
their  individual  notes  for  It,  and  to  give 
security,  which  they  did.  The  notes  were  re- 
newed several  times,  and  were  unpaid  when 
the  plant  burned.  'When  the  first  installtuent 
of  the  Insurance  money  was  paid,  it  was  de- 
posited In  the  bank  to  the  credit  of  the  manu- 
facturing company,  and  one  of  the  notes  was 
'then  charged  to  the  account;  and  when  the 
other  Installment  of  the  Insurance  money  was 
collected  it  was  deposited  In  like  manner,  and 
the  other  note  was  then  charged  to  the  ac- 
count. The  manufacturing  company  was  at 
this  time  undoubtedly  insolvent,  and  this  was 
known,  or  should  have  been  known,  to  Love- 
lace and  the  two  Vaughns.  The  bank  had 
sufficient  security  to  secure  the  notes.  It 
then  gave  up  the  notes  to  Lovelace  and  the 
Vaughns,  and  so  far  as  the  proof  shows  bad 
no  notice  that  the  corporation  was  insolvent. 
It  Is  earnestly  Insisted  that  the  plalntUTs 
petition  states  no  cause  of  action  because  It 
does  not  state  that  the  plalntifF  does  not 
know  which  of  the  two  states  of  case  alleged 
In  the  amended  petition  Is  true,  and  that  It 
discloses  no  cause  of  action  against  Lovelace 
and  the  two  Vaughns  because  it  does  not 
show  positively  that  they  paid  their  own  debt 
with  the  corporation's  money,  but  only  shows 
alternatively  that  they  may  have  done  so. 
This  court  has  held  that  a  iletltlon  Is  bad 
unless  It  states  a  cause  of  action  against  the 
defendant,  and  that  the  plaintiff  cannot  al- 
lege In  bis  petition  two  states  of  case,  In  one 
of  which  the  defendant  is  liable  and  the 
other  he  Is  not  But  that  is  not  this  case. 
If  tbe  debt  was  the  debt  of  the  manufacturing 
company,  and  the  $1,600  was  paid  upon  the 
debt  when  it  was  Insolvent  to  prefer  the 
bank  to  its  other  creditors,  a  cause  of  action 
exists;  and  although  the  debt  was  not  the 
debt  of  tbe  corporation  to  tbe  bank,  still,  if 
tbe  funds  of  the  corporation  were  transf erred 


by  it,  when  Insolvent,  to  tbe  bank  to  pay  the 
debt,  and  to  prefer  thus  some  creditors  to 
others,  the  statute  applies.  If  the  debt  was 
the  debt  of  Lovelace  and  tbe  two  Vanghns, 
and  not  the  debt  of  the  corporation,  they 
were  without  authority  to  use  the  funds  of 
the  corporation  which  they  represented  to  pay 
their  own  debt;  and  If  the  bank  was  a  party 
to  the  misapplication  a  canse  of  action  exists 
against  it.  Therefore,  In  either  of  the  states 
of  case  set  out  in  the  petition,  a  cause  of  ac- 
tion is  shown  against  the  bank ;  and  If  there 
was  a  formal  defect  In  the  petition,  in  that 
it  did  not  show  that  the  plaintiff  Old  not 
know  which  of  the  two  states  of  facts  was 
true,  this  was  ground  for  a  motion  to  elect  or 
to  make  the  petition  more  certain;  but  it  is 
not  ground  for  a  dismissal  of  the  action. 
Tbe  defect  In  the  petition  was  waived  by  an- 
swer to  the  merits. 

The  authorities  are  to  the  effect  that  If  the 
creditor  elects  to  give  credit  to  the  agent,  and 
not  to  the  principal,  when  he  has  all  the  facts 
before  him,  he  will  not  be  allowed  to  bold  tbe 
principal  liable  for  tbe  debt,  although  tbe 
principal  got  the  benefit  of  the  money.  1  Am. 
&  Eng.  Cyc.  of  Law,  1138 ;  Story  on  Agency, 
S  447;  1  Lawson  on  Rights  and  Remedies,  8 
107.  Under  the  proof  the  bank  clearly  elected 
to  make  Lovelace  and  the  two  Vaughns  Its 
debtors,  and  it  had  no  debt  against  the  cor- 
poration. Tbe  sum  of  tbe  case  is,  then,  that 
the  bank  had  a  debt  of  $1,600  against  Lovelace 
and  the  two  Vaughns,  they  had  a  like  debt 
against  the  corporation  for  the  money  ad- 
vanced to  it,  and  tbe  corporation  bad  in  the 
bank  $2,600  of  its  own  money  deposited  to  its 
credit.  In  this  situation  of  affairs  Lovelace 
and  the  two  Vanghns  checked  oat  to  tbe  bank 
$1,600  of  the  corporation's  money  In  payment 
of  their  debt  to  the  bank,  and  thus  paid  the 
debt  which  the  corporation  owed  to  them  for 
the  money  advanced  to  it  By  this  transac- 
tion they  gave  this  debt  of  the  corporation  a 
preference  over  its  other  debts,  and  tbe  pur- 
pose of  the  transaction  was  to  pr^er  this  debt 
to  the  otber  debts  of  the  corporation.  The 
officers  of  a  corporation  bold  its  funds  as  trus- 
tees for  its  stockholders  and  creditors.  It  is 
a  breach  of  trust  for  a  trustee  to  pay  his  own 
debt  out  of  the  trust  fund  and  leave  other  debts 
unpaid.  In  other  words,  he  is  not  allowed  to 
get  an  advantage  for  himself  out  of  bis  trust 
position,  and  pay  his  own  debt  to  the  prejik- 
dice  of  other  creditors.  The  money  in  tbe 
bank  was  deposited  to  the  credit  of  the  cor- 
poration. If  this  were  an  action  against  Love- 
lace and  the  two  Vaughns  for  preferring  them- 
selves to  the  otber  creditors  of  the  corpora- 
tion, manifestly  tbe  case  would  be  made  out 
They  clearly  took  the  money  of  the  corpora- 
tion and  paid  the  corporation's  debt  to  them 
in  preference  to  ether  debts.  Tbe  bank  got 
the  money  from  them,  but  tbe  money  was  not 
in  fact  paid  to  them.  It  was  paid  by  them 
to  the  bank;  tbe  payment  by  them  to  the  bank 
operating  to  cancel  at  tbe  same  time  both 
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their  debt  to  the  bank  and  the  debt  of  the  cor- 
poration to  them.  To  allow  such  a  clrciunlo- 
cntion  to  defeat  the  operation  of  the  statute 
would  be  to  regard  the  form  of  a  transac- 
tion, rather  than  Its  substance.  The  bank 
had  furnished  the  money  to  the  corporation 
on  the  personal  credit  of  the  directors.  The 
directors,  when  the  corporation  was  insolvent, 
undertook  to  prefer  this  debt  to  the  other 
debts  of  the  corporation.  The  money  being 
In  the  custody  of  the  bank,  and  never  leaving 
i^,  and  being  paid  directly  from  the  corpora- 
tion's account  to  the  bank,  the  transaction 
falls  within  the  purview  of  the  statute,  which, 
'  among  other  things,  includes  any  device  re- 
sorted to  In  contemplation  of  insolvency  and 
with  the  design  to  prefer  one  creditor  to  an- 
other. The  corporation  paid  the  money  to  the 
bank.  The  corporation  was  the  transferror. 
The  bank  was  the  transferee.  The  transfer 
being  within  the  statute,  the  bank  and  the  cor- 
poration were  the  only  necessary  parties  de- 
fendant; and  It  was  not  material  that  the 
bank  had  not  notice  of  the  Intent  of  the  trans- 
ferror to  prefer.  Fogarty  v.  Pace,  4  Ky.  Law 
Rep.  909 ;  Nock's  Bx'r  ▼.  Goodloe,  5  Ky.  Law 
Rep.  247;  Thompson  v.  Heffner's  Ex'rs,  11 
Bush,  359;  Mt.  Sterling  National  Bank  v. 
Priest,  111  Ky.  886,  64  S.  W.  972.  The  Intent 
of  the  transferror  controls  the  transaction, 
and  the  bank  will  be  remitted  to  the  notes  and 
securities  it  then  held.  Northern  Bank  v. 
Fanners'  Bank,  111  Ky.  850,  63  S.  W.  604. 
Lovelace  and  the  two  Vaughns  are  proper 
parties  defendant;  but  the  fact  that  they  were 
not  brought  in  until  after  six  months  Is  not 
material.  The  thing  assailed  is  the  transfer 
of  the  corporation's  assets  by  It  to  the  bank. 
As  Lovelace  and  the  Vaughns  appeared  to 
have  an  Interest  in  the  matter,  they  were 
properly  Joined  and  given  an  opportunity  to 
defend;  but,  when  the  suit  is  brought  in  time 
against  the  transferror  and  transferee  it  will 
not  be  defeated  if  it  afterwards  transpires 
that  others  have  an  interest  in  the  transfer, 
making  It  proper  that  th^  should  be  made 
defendants. 

Judgment   reversed,    and   cause   remanded 
for  further  proceedings  consistent  herewith. 


BOULDEN   y.  LOUISVILLE  ft  N.  R.   CO. 
(Court  of  Appeals  of  Kentucky.    Oct  23,  1908.) 

1.  Railroads— Persons  on  Track— Injxtbt— 
Instructions. 

Where,  in  an  action  for  injuries  to  a  pedes- 
trian struck  by  a  train,  the  issue  was  whether  he 
stepped  from  a  path  onto  the  track  In  front  of 
an  approHchinK  train  when  the  train  was  so 
close  to  him  that  the  trainmen  could  not  avoid 
the  accident,  the  court's  charge  held  not  mis- 
leading. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  41.  Ballroads,  IS  1382-13900 

2.  Same. 

Persons  walking  along  a  railroad  track 
must  keep  out  of  the. way  of  trains,  and  can- 


not complain  that  the  train  Is  run  on  one  track 
and  not  on  another. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads.  Sf  1285-1287.] 

3.  Same. 

Where  there  was  nothing  in  the  conduct  of 
a  pedestrian  on  the  path  near  the  railroad  track 
to  apprise  the  trainmen  that  he  was  ignorant 
of  the  approach  of  the  train,  or  to  impose  on 
them  the  duty  of  taking  extra  precautions  for 
his  safety  nntil,  without  looking  back  to  see  if 
a_  train  was  approaching,  he  suddenly  placed 
himself  in  peril,  there  could  be  no  recovery  for 
being  struck  by  the  train. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41.  Railroads,  >  1276.] 

Appeal  from  Circuit  Court,  Kenton  Ooon- 
ty,  Common  Law  and  Equity  Division. 

"Not  to  be  officially  reported." 

Action  by  Harry  Boulden  against  the  Loals- 
viUe  &  Nashville  Railroad  Company.  Ftom- 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Frederick  W.  Schmltz,  for  appellant  Ben- 
jamln  D.  Warfield  and  S.  D.  Rouse,  for  ap> 
pellee. 


HOBSON,  J.  The  right  of  way  of  the- 
Loui^ille  &  Nashville  RaUioad  Company 
nms  through  a  populous  part  of  the  city  of 
Covington  between  the  bridge  over  the  OhiO' 
river  and  the  station  In  Covington.  It  has 
two  tracks  on  the  right  of  way,  which  does 
not  run  along  a  street  but  runs  across  the 
streets.  A  good  many  people  walk  along  the 
right  of  way,  using  it  as  a  walkway.  Instead 
of  following  the  streets.  Harry  Boulden. 
about  6  o'clock  October  9,  1906,  was  walking 
south  along  the  right  of  way  near  the  station 
In  a  populous  part  of  the  city,  and  when 
about  25  feet  north  of  Pike  street  he  was 
struck  by  an  engine,  also  going  south,  and 
severely  hurt  He  brought  this  suit  to  re- 
cover for  his  injuries;  and,  the  case  having 
been  submitted  to  a  Jury,  a  verdict  was 
found  in  favor  of  the  defendant,  on  which 
the  court  entered  Judgment,  and  he  appeals. 

He  testifies  that  he  was  walking  along  be- 
tween the  two  tracks  going  southward;  that 
he  came  to  a  puddle  of  water  and,  to  get 
around  the  puddle  of  water,  got  upon  the 
ends  of  the  ties  of  the  east  track,  and  while- 
walking  on  these  ties  was  struck  and  knocked 
down  by  the  train  which  came  up  behind  him. 
The  trains  going  south  regularly  ran  on  the- 
west  track;  but  on  this  occasion  that  track 
could  not  be  used,  and  so  the  trains  going 
south  were  using  the  east  track.  While  thls- 
was  unusual,  it  happened  often  that  for  some 
reason  or  other  the  trains  would  be  run  <m 
the  track  that  was  not  regularly  used  for 
trains  going  south.  The  men  on  the  train 
testified  that  It  was  a  dark  night;  that  when 
they  came  in  sight  of  Boulden  he  was  walk- 
ing along  the  path,  where  he  was  perfectl.v 
safe,  and  just  before  they  got  to  him  he  left 
the  path  and  got  on  the  end  of  the  ties,  a»- 
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dcee  to  the  train  that  It  could  not  be  stopped 
before  be  was  struck.  They  also  showed 
that  proper  signals  were  given  of  the  ap- 
proach of  the  train  and  a  lookout  was  kept. 
There  was  proof  on  behalf  of  the  plaintiff 
that  no  signals  of  the  approach  of  the  train 
were  heard,  and  that  the  tracks  at  this  point 
were  much  used  by  the  people  of  the  city  in 
going  to  and  fro. 

The  court  Instructed  the  Jury  In  substance 
as  follows:  (1)  That,  if  the  right  of  way 
at  this  point  was  much  used  by  the  public 
as  a  passway.  It  was  the  duty  of  the  defend- 
ant to  give  reasonable  and  timely  warnings 
of  the  approach  of  the  train  and  to  keep  a 
lookout  for  persons  on  the  right  of  way,  and 
that  if  this  was  not  done,  and  by  reason  of 
this  not  being  done  the  plaintlfT  was  injur- 
ed, they  should  find  for  him ;  but  that  It  was 
incumbent  upon  him,  In  passing  along  the 
right  of  way,  to  exercise  ordinary  care  for 
his  own  aa.tety,  and  if  be  failed  to  do  so,  and 
but  for  this  would  not  have  been  injured, 
they  should  find  for  the  defendant  (2)  That 
the  defendant  had  the  right  to  run  its  trains 
on  either  of  the  two  tracks  shown  In  the 
proof.  (3)  That  If  the  defendant  was  walk- 
ing between  the  tracks,  and  in  a  position 
where  he  was  not  In  danger,  the  defendant 
was  not  required  to  anticipate  that  he 
would  put  himself  In  a  position  of  peril,  but 
had  the  right  to  assume  that  be  would  keep 
out  of  danger. 

The  Jury  evidently  concluded,  from  all  the 
evidence  and  from  the  circumstances  shown 
by  the  proof,  that  the  plaintiff  was  in  no 


danger  while  walking  along  the  path,  and 
that  his  being  hurt  was  due  to  his  leaving 
the  path  and  stepping  on  the  end  of  the  ties 
Just  In  front  of  the  approaching  train,  when 
the  train  was  too  close  to  him  for  those  in 
charge  of  it  to  avoid  injuring  him.  Whether 
this  was  the  fact  was  the  real  question  In  the 
case,  and  the  Jury  could  not  have  been  mis- 
led by  the  instructions  of  the  court.  It  is- 
true  all  the  proof  showed  that  the  place- 
where  the  plaintiff  was  injured  was  one 
much  used  by  the  public,  and,  as  there  was 
no  contrariety  of  evidence  on  the  subject,. 
the  court  might  not  have  submitted  that 
matter  to  the  Jury;  but  the  plaintiff  couli 
not  have  been  Injured  by  the  form  of  the 
Instructions,  as  under  the  evidence  there- 
was  but  one  way  the  Jury  could  find  as  to- 
this  matter.  The  court  properly  instructed 
the  Jury  that  the  defendant  had  the  right 
to  use  either  track,  as  otherwise  they  might 
have  thought  it  negligent  for  the  defendant 
to  run  the  train  in  question  on  the  east  track. 
Persons  who  walk  along  a  railroad  track  are 
under  obligations  to  keep  out  of  the  way  of 
trains,  and  they  cannot  complain  that  the 
train  is  run  on  one  track  and  not  on  another. 
There  was  nothing  in  the  plaintiff's  conduct 
to  apprise  the  operatives  of  the  train  that 
he  was  Ignorant  of  its  approach,  or  to  im- 
pose upon  them  the  duty  of  taking  extra- 
precautions  for  his  safety,  until  he,  without 
looking  back  to  see  If  the  train  was  coming, 
suddenly  placed  himself  in  peril  when  the* 
train  was  right  upon  him. 
Judgment  afBrmed. 
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SANDERS  T.  STATE. 

(Court  ot  Criminal  Appeals  of  Texas.    June  6) 
1908.     Rehearing  Denied  Oct.  21,  190a) 

1.  Rape— Assault  with  Intent  to  Commit 
Rape— Female  Undeb  Age  of  Consent. 

One  may  be  convicted  of  assault  with  in- 
tent to  commit  rape  on  a  giri  under  15  years  of 
a^e,  though  she  consented  to  the  intercourse,  or 
did  not  resist. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Rape,  J  12.] 

2.  Criminal  Law  —  Appeal  —  Pboceedinos 
Not  in  Recobd — Bill  of  Exceptions— Ne- 
oessitt. 

QuestioDS  as  to  the  introduction  of  evidence 
and  the  state's  failure  to  place  certain  witnesses 
on  the  stand  cannot  be  considered  on  a  criminal 
appeal,  in  the  absence  of  a  bill  of  exceptions  in 
the  record. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  2803-2881.] 

3.  Same— Tbial  —  Instbuctions  on  Weight 
OF  Evidence. 

An  instruction,  after  defining  rape  and  its 
essential  elements,  that  if  the  jury  believed 
that  accused  unlawfully  took  hold  of  the  girl 
and  laid  her  down,  and  got  on  her  for  the  pur- 

gose  of  having  carnal  knowledge  of  her,  which 
e  attempted,  or  did,  and  the  girl  was  a  female 
under  15  years  old,  accused  was  guilty,  etc.,  was 
not  on  the  weight  of  the  evidence ;  the  facts  re- 
cited therein  being  the  testimony  of  the  prose- 
cuting witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  5§  1732-1748.] 

4.  Same— Appeal— Pboceedingb  Not  in  Rec- 
obd— Altebation  OF  Chaboe  Ajteb  Re- 
tibement. 

Alleged  error  in  recalling  the  jury  after  re- 
tirement, in  a  rape  prosecution,  and  altering  the 
charge,  stated  as  a  ground  of  the  motion  for 
new  trial,  cannot  be  considered  on  appeal,  where 
the  ground  alleged  is  in  no  wise  verified. 

5.  Same— Bill  of  Exceptions— Necessitt. 

Alleged  error  in  the  state's  refusal  to  place 
on  the  stand  as  witnesses  the  father  and  mother 
of  the  prosecutrix  in  a  rape  prosecution,  to  cor- 
roborate her  testimony,  cannot  be  considered 
on  appeal,  in  absence  of  a  bill  of  exceptions. 

6.  Same— Tbiai^-Necessitt  That  State  Call 
All  Witnesses. 

In  criminal  prosecutions,  the  state  need  not 
put  on  the  stand  all  the  witnesses  cognizant  of 
the  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  SS  156T-1579.] 

Appeal  from  District  Court,  Case  County; 
P.  A.  Turner,  Judge. 

Henry  Sanders  was  convicted  of  assault 
to  commit  rape,  and  he  appeals.     Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  P.  3.  Appellant  was  convict- 
ed of  assault  to  rape  on  a  girl  under  16 
years  of  age. 

Tbe  evidence  of  the  prosecutrix  makes  a 
sufficient  case  to  Justify  the  verdict  of  the 
jury  under  tbe  decisions  of  this  court  since 
the  case  of  Croomes  v.  State,  40  Tex.  Cr.  App. 
672,  51  S.  W.  924,  53  S.  W.  882.  After  stat- 
ing ber  age  and  a  lot  of  environing  circum- 
stances, she  uses  this  language:  "When  we 
got  to  tbe  bouse,  he  laid  me  on  tbe  bed  in 
tbe  room — in  bis  room.    Didn't  say  anything 


to  me ;  just  picked  me  up  and  laid  me  on  tbe 
bed.  He  got  on  top  of  me.  He  pulled  my 
dotbes  up.  Don't  know  what  he  did  with 
bis  clotbes;  kept  tbem  on,  I  guess.  He  did 
unbutton  bis  pants.  He  worked  up  and 
down  on  me.  I  do  know  what  bis  private 
Is.  Had  that  fully  explained  to  me  last 
court  I  do  know  what  you  mean  by  his 
private,  now.  He  put  his  private  Into  me. 
Put  It  in  between  my  legs  and  Into  my  pri- 
vate. He  did  work  up  and  down.  Don't 
know  bow  many  times  be  done  that;  never 
counted.  Just  laid  me  on  the  bed  one  time. 
When  he  got  through,  I  got  up." 

Appellant  testified  in  bis  own  behalf,  deny- 
ing tbe  entire  story.  There  are  no  bills  at 
exception  In  tbe  record.  So  the  matters 
with  reference  to  tbe  Introduction  of  evi- 
dence and  tbe  failure  of  tbe  state  to  place 
on  tbe  stand  certain  witnesses  mentioned  In 
the  motion  for  a  new  trial  cannot  be  con- 
sidered. 

The  following  portion  of  the  court's  charge 
Is  criticised:  After  defining  rape  and  the 
necessary  Ingredients  of  that  ofFense,  tbe 
court  then  proceeds:  "Now,  If  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  tbe  defendant,  Henry  Sanders,  in  Cass 
county,  Texas,  on  or  about  the  30tb  day  of 
March,  1906,  unlawfully  took  hold  of  MIncy 
Satterwbite,  and  laid  her  down,  and  got  on 
her,  and  that  his  purpose  In  so  doing  was  to 
have  carnal  knowledge  of  her,  and  that  ho 
attempted  to  have  carnal  knowledge  of  her, 
or  that  he  did  have  carnal  knowledge  of  ber, 
and  that  she  was  then  a  female  under  the 
age  of  15  years,  and  was  not  tbe  wife  of 
the  defendant,  then  you  will  find  him  guilty 
of  an  assault  with  intent  to  rape,"  etc.  Tbe 
objection  urged  to  this  charge  Is  that  it  la 
on  tbe  weight  of  evidence.  We  are  of  opin- 
ion this  exception  Is  not  well  taken.  It  sub- 
mits tbe  facts  as  stated  by  tbe  witness,  and 
upon  those  facts  Instructed  tbe  jury  they 
could  find  appellant  guilty.  It  does  not  in- 
struct the  jury  that  any  of  these  facts  were 
proved,  but  informs  tbem  that  If  such  were 
the  facts  appellant  would  be  grullty. 

Tbe  fourth  ground  of  tbe  motion  is  that 
tbe  court  erred  In  recalling  the  jury  after 
their  retirement  and  altering  and  changing 
the  charge.  This  is  simply  stated  as  a 
ground  of  the  motion,  and  is  in  no  wise  veri- 
fied, and  therefore  cannot  be  considered. 

Nor  does  the  fifth  ground  present  any  su£B- 
cient  legal  reason  for  a  reversal.  This  al- 
leges error  In  that  the  district  attorney  fail- 
ed and  refused  to  place  on  the  stand  as  wit- 
nesses Will  and  Mary  Satterwbite,  father 
and  mother  of  prosecutrix,  whose  testimony 
be  alleges  was  necessary  to  corroborate  pros- 
ecutrix. There  was  no  bill  of  exceptions  re- 
sen'ed  to  this,  and,  as  presented.  It  cannot  be 
considered.  Under  tbe  decisions  in  Texas, 
It  is  not  necessary  for  tbe  state  to  put  on 
all  witnesses.  Tbe  prosecution  may  make 
out  its  case,  or  at  least  put  on  evidence 
thought  to  be  sufficient  for  that  purpose. 
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without  placing  on  all  witnesses  who  are 
cotpilzant  of  the  facts. 

As  the  case  Is  presented,  we  find  no  such 
error  as  requires  a  reversal,  and  the  Judg- 
ment Is  affirmed. 

BBOOES,  J.,  absent 


HIGH  T.   STATE!. 

<Court  of  Oriminal  Appeals  of  Texas.     March 

11,  1908.    Rehearing  Denied  Oct.  21,  1908.) 

1.  Homicide— MuBDEB  in  thb  Pibst  Degree 

— Evidence— Submission  of  Ibsue  to  Jury. 

Evidence  held  to  authorize  the  sabmiBsion 

to  the  jury  of  the  isaaes  of  murder  in  the  first 

and  second  degrees. 
[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 

vol.  26,  Homicide,  i  574.]" 

2l  Same  — Appeai,  —  Conviction     of     Man- 

SLAUOHTEB  —  BbBOBS   IN   INSTBUCTIONS   DE- 
FINING MuBDKB— Review. 

Where  there  is  a  conviction  of  manslaugh- 
ter, errors  in  the  charge  defining  murder  will 
not  be  reviewed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  i  720.] 

3.  Same— Vebdict   "Oontbabt  to  Ijlw  and 
Evidence." 

Under  Code  Cr.  Proc.  1805,  art.  817,  declar- 
ing that  new  trials  in  felonies  shall  be  awarded 
where  the  verdict  i?  "contrary  to  law  and  evi- 
dence," where  accused  is  found  guilty  of  an 
offense  of  inferior  grade,  but.  of  the  same  nature 
to  that  proved,  a  conviction  of  manslaughter, 
while  the  evidence  shows  ^ilt  of  a  higher  grade 
of  homicide,  is  not  prejudicial  to  accused. 

{EA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  722.] 

4.  Cbiminai.  Law— Appeait— Dbniai,  of  Mo- 
tion TO  Quash  Venibe— Review. 

In  the  absence  of  a  bill  of  exceptions  sav- 
ing the  point,  or  the  authentication  of  the  facts, 
the  overruling  of  a  motion  to  quash  a  venire 
because  accused  had  not  been  served  with  a 
copy  thereof  is  not  reviewable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  2813.] 

5.  Same  —  Instbuctions  —  Cibcumstantiai, 
Evidence. 

Under  the  rule  that  a  charge  on  circam- 
stantial  evidence  is  not  required  where  the  tes- 
timony is  not  wholly  circumstantial,  the  refusal 
to  charge  on  circumstantial  evidence,  where  ac- 
cused admitted  the  killing  of  decedent  other- 
wise established  only  by  circumstantial  evi- 
dence, was  not  erroneous. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §{  1883-1888.] 

6.  Witnesses— Impeachment— Pboof  of  Coh- 
tbadictoby  Statements. 

Where  a  -witness  for  accused  testified  on 
direct  examination  that  he  had  inspected  the 
ground  where  the  homicide  occurred  and  that  he 
could  not  detect  tracks,  and  denied  on  cross- 
examination  that  he  had  stated  to  a  third  per- 
son at  a  designated  time  that  the  surroundings 
indicated  where  the  parties  were  at  the  time  of 
the  homicide,  it  was  not  error  to  permit  the 
third  person,  for  impeachment  only,  to  testify 
that  the  witness  brought  the  third  person  to  the 
place  of  the  homicide  and  pointed  out  the  place 
where  the  person  who  did  the  killing  stood. 

[Bd-  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  §§  1209,  1248.] 

Appeal     from    District    Court,    Harrison 
County;  W.  C.  Buford,  Judge. 


Sam  High  was  convicted  of  manslaughter, 
and  be  appeals.    Affirmed. 

Harrison  &,  Davidson,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen,  for  the  State. 

RAMSEY,  J.  Appellant  was  indicted  in 
the  district  court  of  Harrison  county  for  the 
murder  of  one  Dave  Pilot  He  was  tried  on 
the  9th  day  of  November,  1907,  and  such 
trial  resulted  In  a  verdict  for  manslaughter; 
his  punishment  being  assessed  at  two  years' 
confinement  in  the  penitentiary. 

Appellant  proved  a  most  excellent  reputa- 
tion as  a  quiet  peaceful,  and  Inoffensive 
man.  There  were  no  eyewitnesses  to  the 
killing,  and,  except  for  the  admissions  of 
appellant  which  shall  be  hereafter  noted,  the 
case  rested  upon  circumstantial  evidence. 
Both  parties  lived  near  the  village  of  Wood 
Lawn,  in  Harrison  county,  Tex.  At  the  time 
of  his  death  the  deceased  was  shown  to  have 
had  a  Winchester  rifle.  Appellant  had  a 
shotgun.  The  deceased  was  riddled  with 
shot  from  his  waist  up  to  his  shoulders.  As 
stated,  appellant  admitted  to  a  number  of 
witnesses,  including  Henry  King,  Josh  Calla- 
way, as  well  as  bis  kinsman,  Rufus  High, 
that  he  had  killed  the  deceased,  Dave  Pilot 
but  made  to  none  of  them  any  explanation 
or  gave  any  reason  or  account  of  why  he 
had  done  so.  It  was  the  theory  and  conten- 
tion of  the  state  that  the  killing  was  by  as- 
sassination, and  there  was  some  testimony 
tending  strongly  to  support  this  contention. 
There  was  shown  to  have  been  a  large  tree 
a  short  distance  from  where  the  dead  body 
of  the  deceased  lay  when  found.  Some  of 
the  witnesses  testify  to  seeing  tracks  near 
this  tree,  and  one  witness,  Clay  Callaway, 
says  he  picked  up  two  shotgun  wads  near 
this  tree,  some  8  or  10  steps  from  where  the 
body  lay,  which  was  about  16  steps  from  the 
tree  In  question ;  that  these  were  wads  of  an 
ordinary  breech-loading  shotgun,  and  were 
in  range  between  the  tree  and  the  body  of 
deceased.  It  was  shown  in  the  testimony, 
and  admitted  by  appellant,  that  neither  him- 
self nor  his  family  were  on  good  terms  with 
deceased.  They  seemed,  a  short  while  before 
this,  to  have  had  some  trouble  over  a  dog 
that  bad  been  bothering  some  turkeys  belong- 
ing to  the  family  of  appellant  It  was  also 
shown  that  appellant,  after  the  killing,  took 
not  only  his  own  gun,  but  the  rifle  which  had 
been  in  the  possession  of  deceased,  home  with 
him,  giving  as  a  reason  for  this  that  he  did 
not  want  the  gun  to  get  back  In  the  hands 
of  his  enemies,  and  that  he  kept  it  for  bis 
own  defense.  This  Is  a  sufficient  statement 
of  the  case  to  Illustrate  the  questions  dis- 
cussed. 

Appellant  raises  many  questions,  both  In 
bis  printed  brief  and  in  oral  argument  before 
this  cotu't  We  have  thought  from  an  exam- 
ination of  this  brief  as  well  as  the  motion  for 
a  new  trial,  the  positions  assumed  by  counsel 
for  appellant  are  somewhat  contradictory; 
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but  tbe  assignments  are  all  well  presented, 
and  are  of  such  character  as  to  require  con- 
sideration and  treatment  by  us. 

The  contention  Is  made  that  the  court  be- 
low erred  in  submitting  to  the  Jury  murder 
in  the  first  degree,  for  the  reason,  as  stated, 
that  tbe  evidence  introduced  on  the  part  of 
the  state  was  not  of  that  degree  of  certainty 
which  would  Justify  the  court  in  rendering 
a  Judgment  upon  a  verdict  of  the  Jury  find- 
ing the  defendant  guilty  of  murder  in  the 
first  degree.  We  believe  that  the  issue  of 
murder  in  the  first  degree  was  raised  by  tbe 
testimony,  and  that  the  evidence,  considered 
all  together,  presented  a  strong  case  of  as- 
sassination, and  that  the  court  did  not  err 
in  submitting  murder  in  the  first  degree  to 
the  Jury. 

A  like  contention  was  made  that  the  court 
erred  in  charging  the  Jury  on  the  law  of 
murder  in  the  second  degree,  and  for  the 
same  reason,  that  the  testimony  did  not  raise 
the  issue  of  murder  in  the  second  degree 
and  was  not  of  that  degree  of  certainty 
which  would  Justify  the  court  in  rendering 
a  Judgment  upon  a  verdict  of  the  Jury  find- 
ing the  defendant  guilty  of  that  degree  of 
murder.  We  thinic  and  hold  there  is  no  mer- 
it in  this  contention. 

Complaint  is  also  made  by  the  third  assign- 
ment of  error  that  the  court  erred  in  defining 
murder  in  the  second  degree,  and  various 
grounds  of  complaint  of  this  charge  are  urg- 
ed in  appellant's  brief.  It  is  well  settled 
In  this  state  that,  where  there  is  a  conviction 
for  manslaughter,  that  errors  in  the  charge 
In  respect  to  murder  will  not  be  reviewed 
by  this  court  See  GrlflSn  v.  State  (Tex.  Cr. 
App.)  53  S.  W.  848,  and  Gonzales  v.  State, 
35  Tex.  Cr.  R.  83,  29  8.  W.  1091,  30  S.  W, 
224. 

Again,  complaint  is  made  that  the  court 
erred  in  charging  the  Jury  on  the  law  of 
manslaughter,  because  the  testimony  develop- 
ed on  the  trial,  as  claimed  by  appellant,  both 
on  tbe  part  of  the  state  and  the  defendant, 
fails  to  show  that  there  was  any  element  of 
manslaughter,  surrounding  the  homicide,  be- 
cause tbe  state's  theory  of  the  case  was  that 
the  defendant  was  standing  behind  the  tree 
and  waiting  until  deceased  drove  up  and  got 
in  position  to  be  shot  from  ambush,  whereas 
the  defendant's  theory  was  that  he  was  walk- 
ing along  down  a  path  to  tbe  road  and  acci- 
dentally met  the  deceased,  who  opened  fire 
on  him,  and  be  killed  deceased  In  his  neces- 
sary self-defense.  It  is  urged  by  counsel  for 
appellant  that  the  testimony  fails  to  show 
any  sudden  passion  arising  from  adequate 
cause,  and  that  It  falls  to  show  any  cause 
reducing  the  homicide  from  murder  to  man- 
slaughter, and  that  the  evidence  fails  to 
show  any  provocation  on  the  part  of  deceas- 
ed that  would  cause  the  defendant  to  act  at 
all,  except  in  his  own  necessary  defense.  It 
Is  claimed  that  the  evidence  fails  to  show  any 
cause  which  would  produce  a  degree  of 
anger,  rage,  sudden  resentment,  or  terror  suf- 


ficient to  render  the  mind  Incapable  of  cool 
reflection,  except  the  cause  that  made  the 
defendant  act  In  bis  own  necessary  self-de- 
fense. It  must  be  confessed  that  there  Is- 
slight  ground  in  the  record  to  Justify  the- 
court  to  submit  the  issue  of  manslaughter. 
It  has,  however,  not  Infrequently  been  held 
in  this  state  that  the  issue  of  manslaughter 
does  arise  in  cases  where  a  defendant's  tes- 
timony makes  a  case  of  dear  self-defense. 
Whatever,  as  an  original  propoeltlon,  might 
be  our  view  as  to  whether  manslaughter 
arose  in  the  case,  it  is,  we  think,  clear  that 
under  our  law  the  fact  that  the  issue  of  man- 
slaughter was  submitted,  and  a  conviction 
had  therefor,  cannot  avail  appellant  from 
the  mere  fact  that  if  guilty  at  all,  he  wa» 
guilty  of  a  higher  grade  of  homicide.  Sub- 
division 9  of  article  817  of  the  Code  of  Crimi- 
nal Procedure  of  1895  is  as  follows :  "Where 
the  Verdict  Is  Contrary  to  Law  and  Evidence. 
— A  verdict  is  not  cwitrary  to  the  law  and  evi- 
dence, within  the  meaning  of  this  provision,, 
where  tbe  defendant  Is  found  guilty  of  an 
offense  of  inferior  grade  to,  but  of  the  same 
nature  as,  the  offense  proved."  And  It  ha» 
been  held  (Fuller  v.  State,  30  Tex.  App.  559, 
17  S.  W.  1108)  that  "where  there  has  been  a 
trial  for  murder,  and  a  conviction  for  mur- 
der In  the  second  degree,  which  was  set 
aside,  if  the  evidence  on  tbe  second  trial  es- 
tablishes a  murder  on  express  malice  and 
murder  in  the  first  degree,  this  does  not  con- 
stitute such  variance  between  the  allegations 
and  proof  as  would  entitle  defendant  to  an 
acquittal,  but  he  may  legally  be  convicted 
upon  such  proof  of  murder  in  the  second 
degree."  And  we  have  uniformly  declined 
to  grant  a  new  trial  solely  because  the  evi- 
dence suggested,  or  even  tended  more  strong- 
ly to  support,  a  higher  grade  of  offense  than 
that  of  which  appellant  was  convicted.  The 
holding,  indeed,  has  been  uniform  that  where 
the  accused  might  have  been  convicted  of 
murder,  but  was  In  fact  convicted  of  man- 
slaughter he  was  not  harmed  by  a  charge  on 
manslaughter.  See  Brown  v.  State  (Tex.  Cr. 
App.)  50  S.  W.  354,  and  Chapman  v.  Stat* 
(Tex.  Cr.  App.)  53  S.  W.  103. 

Again,  It  Is  insisted  that  the  court  erred 
in  overruling  defendant's  motion  to  quash. 
the  venire,  because,  as  stated  in  said  motion, 
appellant  had  not  been  served  with  a  copy 
of  same,  although  be  had  been  out  on  bond. 
This  cannot  be  reviewed,  for  tbe  reason  that 
there  is  no  bill  of  exceptions  In  the  record 
saving  the  point,  or  authenticating  in  any 
proper  manner  tbe  facts  arising  on  such  mo- 
tion. 

Complaint  is  made  in  the  seventh  assign- 
ment of  error  that  the  court  erred  In  refusing 
to  give  a  charge  to  the  Jury  on  circumstan- 
tial evidence.  In  view  of  the  fact  that  the- 
killing  of  the  deceased  was  admitted  by  ap- 
pellant, and  therefore  the  charge  against  him 
does  not  depend  wholly  upon  circumstantial 
evidence.  It  was  not  error  to  refuse  such 
charge.    A  charge  on  circumstantial  evideuc» 
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4s  never  required  where  the  testimony  is  not 
wholly  circumstantial. 

The  only  other  ground  which  we  deem  it 
worth  while  to  notice  is  that  contained  in 
the  eleventh  assignment  of  error.  Clabe 
Wright,  a  witness  for  the  defendant,  testlQed, 
among  other  things,  to  hearing  the  reports 
of  the  shots  fired  at  the  time  of  the  killing. 
He  also  testified  that  he  Inspected  the  tree 
«nd  the  ground  around  it  to  see  if  he  could 
arrive  at  any  conclusion;  that  be  inspected 
the  large  tree  that  stood  inside  of  the  fence 
opposite  the  body;  that  he  could  detect  no 
tracks  or  evidence  of  where  any  one  stood 
alongside  of  the  tree ;  that  the  leaves  appear- 
ed a  little  disturt>ed,  as  though  a  hog  or  a 
bird  had  l>een  there.  On  cross-examination, 
«nd  for  the  purpose  of  impeachment  only,  he 
was  asked  H  be  had  a  conversation  with  Clay 
Callaway  on  the  night  of  the  inquest  about 
the  surroundings  at  the  place  of  the  killing, 
and  If  he  did  not  state  that  such  surround- 
ings indicated  where  the  parties  were  or 
-could  have  been  who  did  the  shooting,  and 
If  he  did  not  carry  Callaway  to  this  big  tree 
and  state  that  "here  is  where  the  scoundrel 
stood  who  did  the  killing,  right  by  this  tree." 
This  was  denied  by  Wright,  and  the  bill  of 
exceptions  shows  that  Clay  Callaway,  In 
rebuttal,  testified  that  he  did  have  such  con- 
versation. In  his  explanation  of  this  bill  the 
court  says  that  "the  witness  Clabe  Wright 
was  Introduced  by  defendant,  and  testified 
that  be  saw  no  place  on  the  ground  patted 
down  by  the  big  tree  that  looked  like  some 
person  had  stood  there  to  waylay  deceased, 
and  that  on  cross-examination  he  was  asked 
if  he  did  not,  at  the  time  of  the  inquest,  the 
day  of  the  killing,  point  out  on  the  ground 
to  the  justice  of  the  peace  holding  the  in- 
quest, Clay  Callaway,  the  place  on  the  ground 
by  the  tree  where  It  appeared  the  party 
doing  the  shooting  had  stood."  If  this  testi- 
mony could,  In  the  light  of  the  entire  record, 
be  considered  merely  as  an  expression  of 
opinion  by  the  witness  Wright  as  to  where 
the  person  who  did  the  killing  stood,  it  would 
be  clearly  inadmissible;  but  we  think  the 
reasonable  Intendment  of  this  testimony  was 
merely  to  affirm  and  say  that  the  witness 
Wright  stated  to  Justice  of  the  Peace  Calla- 
way that  the  place  near  the  tree  shown  him 
was  where  it  appeared  from  the  signs  seen 
by  him  that  the  party  doing  the  shooting 
had  stood,  and  in  effect  amounted  to  a  state- 
ment by  said  witness  that  he  saw  tracks  at 
or  near  said  tree.  The  court  further  states. 
In  his  explanation  allowing  the  bill,  that  this 
testimony  was  admitted  for  the  purpose  of 
affecting  the  credibility  of  the  witness  Clabe 
Wright,  and  was  so  limited  In  the  charge. 
Our  view  of  the  Intent  and  meaning  of  the 
witness  in  using  this  language  Is  made 
manifest,  we  think,  by  reference  to  the 
charge  limiting  this  testimony,  which  Is  as 
follows:  "The  testimony  of  the  witness  Clay 
Callaway  as  to  what  the  witness  Clabe 
Wright  showed  him  on  the  ground  at  the 


place  where  the  homicide  was  charged  to 
have  been  committed  was  admitted  for  the 
purpose  only  of  enabling  you  to  judge  of  the 
.credibility  of  the  witness  Clabe  Wright,  and 
you  will  not  consider  such  testimony  for 
any  other  purpose." 

We  have  carefully  gone  through  the  entire 
record,  aided  by  the  well-prepared  brief  of 
counsel  for  appellant,  and  in  the  light  of 
their  oral  presentation  of  the  case.  We  have 
been  deeply  impressed  by  our  investigation 
of  the  case  that  the  killing  was  either  an  as- 
sassination or  self-defense.  We  think  that  sub- 
division 9  of  article  817  of  our  Code  of  Crim- 
inal Procedure  of  1895  was  intended  to  meet 
just  such  cases  as  this.  In  other  words,  the 
purpose  of  that  article  is  to  declare  that  the 
mere  fact  that  a  defendant  has  not  received 
at  the  hands  of  the  Jury  the  punishment  to 
which  he  wag  Justly  entitled  should  be  no 
reason  why  he  should  not  be  punished  at  all. 
We  think  appellant  may  well  be  congratulat- 
ed that  the  Jury  did  not  visit  upon  him  a 
more  severe  penalty. 

There  being  no  error,  as  we  believe,  In  the 
record,  the  Judgment  of  the  court  below  is 
affirmed. 


GONZALES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  27, 

190a    Rehearing  Denied  Oct.  21,  1908.) 

1.  Pebjubt— Indictment— Sufficiency. 

An  Indictment  charging  that  accused  testified 
before  a  grand  jury  which  investigated  gambling 
tranaactions  occurring  at  his  residence,  which 
was  a  common  resort  for  gaming,  that  no  games 
were  played  there  within  his  knowledge,  and 
charging  that  games  had  been  played  there  be- 
tween specified  parties,  sufficiently  charges  per- 
jury. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Perjury,  |§  05,  66.] 

2.  S.^ME— Evidence— Sufficiency. 

Evidence  held  to  sustain  a  conviction  of 

perjury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Perjury,  {$  117-124.] 

3.  WrrNESSBs  —  Impeachubnt  —  Extraneous 
Cbihbs. 

Though  a  state  witness  denied  on  cross-ex- 
amination that  he  was  living  In  adulteiy  with  a 
specified  person,  it  was  proper  to,  exclude  evi- 
dence offered  by  accused  from  which  the  jury 
might  or  might  not  have  found  that  witness  was 
so  living. 

Appeal  from  District  Court,  Brewster  Coun- 
ty;  B.  C.  Thomas,  Judge. 

Conception  Gonzales  was  convicted  of  per- 
jury, and  he  appeals.     Afilrmed. 

Sanford  &  Douglas,  for  appellant  F.  J. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  perjury.  Motion  in  arrest  of  Judgment 
was  made  because  of  the  alleged  insufficiency 
of  the  Indictment.  In  substance  the  Indict- 
ment alleges  that  the  grand  Jury  investigat- 
ed gambling  transactions  that  occurred  at 
appellant's  residence,  which  residence  was  a 
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common  resort  for  gaming,  and  that  appel- 
lant testified  before  the  grand  Jury  that  no 
games  had  been  played  at  his  house  within 
his  knowledge.  Then  follows  the  usual  tra; 
verse,  to  the  effect  that  games  had  been  play- 
ed at  such  residence  between  certain  named 
parties.  Without  going  Into  a  critical  re- 
view of  the  Indictment  and  Its  allegations,  un- 
der the  authorities,  we  are  of  opinion  that 
the  crime  of  perjury  Is  sufficiently  alleged. 

Contention  Is  made  that  the  evidence  does 
not  support  the  conviction.  We  are  of  opin- 
ion this  contention  Is  not  well  taken.  Sev- 
eral witnesses  testified  to  seeing  gambling 
carried  on  In  appellant's  house,  that  his  resi- 
dence was  used  as  a  common  resort  for  gam- 
ing purposes,  and  quite  a  number  of  names  of 
people  were  given  who  met  and  played  at 
said  residence,  and  that  appellant  not  only 
knew  and  permitted  it,  but  sold  chips  and 
took  pay  for  games  that  were  so  played,  and 
within  the  time  specified  in  the  indictment. 

Ramirez,  a  state's  witness,  was  asked  on 
cro8.s-examination  If  he  was  living  In  adul- 
tery with  one  Maria  Cobos,  an  unmarried 
female.  This  he  answered  in  the  negative. 
Appellant  then  introduced  Villegas,  and  of- 
fered to  prove  by  him  facts  and  circum- 
stances of  a  tendency  to  show  that  the  wit- 
ness Ramirez  was  living  In  adultery  with  the 
woman  Cobos.  On  objection  by  the  district 
attorney  this  testimony  was  rejected.  Ap- 
pellant contends  this  is  error,  and  cites  in 
support  of  his  contention  Curtis  v.  State,  46 
Tex.  Cr.  R.  480,  81  S.  W.  29.  We  are  of 
opinion  this  case  Is  not  in  point,  and  does 
not  support  appellant's  contention.  Without 
discussing  the  question  as  to  bow  far  a  wit- 
ness may  be  impeached  by  showing  evidence 
of  adultery,  or  prostitution,  we  are  of  opin- 
ion that,  as  this  bill  discloses  this  matter,  the 
court  was  not  in  error  in  rejecting  the  testi- 
mony. To  permit  the  examination  of  wit- 
nesses as  sought  In  this  particular  Instance 
would  place  the  trial  of  the  case  before  the 
Jury  In  the  attitude  of  trying  violations  of 
the  law  on  the  part  of  the  witness.  To  have 
permitted  the  testimony  sought  to  be  intro- 
duced, the  same  exactness  of  proof  would 
have  been  required  to  Impeach  as  would  have 
been  necessary  to  have  convicted  Villegas, 
had  he  been  on  trial  for  adultery.  The  testi- 
mony offered  was  circumstances,  quite  nu- 
merous, from  which  the  Jury  might  or  might 
not  infer  that  the  witness  was  living  In 
adultery  with  the  woman  mentioned.  As 
we  understand  the  rule  in  regard  to  Impeach- 
ment, this  manner  of  examining  would  not 
be  permitted.  In  fact,  It  would  not  be  per- 
missible to  go  aside  from  the  main  case  and 
enter  Into  a  trial  of  extraneous  crimes  of 
which  a  party  may  or  may  not  be  guilty  as 
if  the  party  were  on  trial  himself  for  the  ex- 
traneous offense.  This  Is  carrying  the  rule 
In  regard  to  Impeachment  too  far,  and  would 
render  the  trial  of  the  main  case  intermin- 
able In  length,  and  divert  the  issues  of  the 
case  on  trial  to  those  matters  Involved  In  the 


trial  of  the  witness  on  some  supposed  crim- 
inal offense.  Ware  v.  State,  36  Tex.  Cr.  R. 
697-600,  38  S.  W.  198. 

We  are  of  the  opinion  that  the  court  was 
correct,  and  the  Judgment  Is  affirmed. , 

BROOKS,  3.,  absent. 


TAYLOR  V.  STATE. 

(Coart  of  Criminal  Appeals  of  Texas.    Jane  24, 

1908.     Rehearing  Denied  Oct  21,  1908.) 

WiTWESSES— CONTBADICnON— COICPBTENCT    OF 
CONTBADICTINO    TESTIMOItT. 

In  a  prosecution  for  unlawfully  selling  in- 
toxicants, where  accused  bad  testified  that  be 
did  not  know  until  a  few  days  before  trial  that 
he  was  charged  with  selling  liquor  to  the  per- 
son alleged,  questions  on  cross-examination  as 
to  when  accused  signed  a  bail  bond  for  the 
offense,  and  as  to  when  he  employed  counsel, 
were  admissible  to  contradict  accused,  as  were 
also  copies  of  the  bail  bond  and  capias. 

[Eid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  $  12T7.J 

Appeal  from  Coleman  County  Court;  F.  M. 
Bowen,  Judge. 

Bob  Taylor  was  convicted  of  violating  the 
local  option  law,  and  he  api)eals.    Affirmed. 

Woodward  &  Baker,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  violating  the  local  option  law.  Kyle  tes- 
tified that  on  or  about  the  15tb  day  of  Janu- 
ary, 1907,  he  went  Into  Beckham's  club  room 
and  ordered  some  whisky.  The  order  was  In 
writing,  and  he  gave  Beckham  $1.25  with 
which  to  pay  for  the  whisky.  This  money 
was  banded  Beckham  when  the  order  was 
written.  He  asked  Beckham  if  be  could  get 
the  whisky  then.  Beckham  answered  in  the 
negative.  About  that  time  appellant  came 
In,  and  Beckham  said,  "Maybe  Uncle  Bobbie 
can  let  you  have  it"  Kyle  hailed  Uncle  Bob- 
ble, and  asked  him  If  he  could  let  him  have 
a  quart  of  whisky;  that  he  had  ordered 
some,  and  he  asked  if  the  wi^ess  had  order- 
ed whisky,  and  Beckham  told  him  that  he 
had,  and  appellant  then  told  Beckham  to  let 
Kyle  have  a  bottle  of  whisky.  Beckham 
handed  him  a  quart,  and  witness  told  Beck- 
ham, when  his  whisky  came,  to  give  It  to  the 
defendant  He  said  he  would.  The  witness 
said  he  had  known  defendant  three  or  four 
months;  that  when  he  asked  him  for  the 
loan  of  the  whisky  he  went  to  him  and  whis- 
pered in  bis  ear;  that  he  was  about  10  or  12 
feet  from  Beckham;  that  he  did  not  want 
anybody  else  to  bear,  the  reason  he  whisper- 
ed to  appellant;  that  appellant  did  not  tell 
him  to  whlsi)er.  He  said  he  was  not  mis- 
takoi  about  appellant  telling  Beckham  to 
give  him  a  quart  of  his  whisky.  The  wit- 
ness admitted  that  he  had  told  appellant  tbat 
he  could  be  mistaken  about  the  transaction; 
but  he  now  swears  that  It  was  not  true,  be- 
cause appellant  had  no  right  to  ask  him 
about  it    He  denied  getting  mad  with  appel* 
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lant  because  appellant  would  not  let  him 
gamble  In  his  tenpln  alley.  Appellant  testi- 
fied In  his  own  behalf  that  he  never  let  Kyle 
have  any  whisky  at  the  time  testified  about, 
and  had  no  recollection  of  ever  letting  him 
have  any  whisky.  He  stated  Kyle  got  mad 
with  him  because  he  had  charged  him  ten 
cents  more  than  he  owed  for  rolling  on  ten- 
pln alley,  and  that  he  (Kyle)  admitted  to  him 
that  be  might  have  been  mistaken  about  this 
transaction,  and  he  wonid  go  to  the  county 
attorney  and  see  if  he  would  not  turn  appel- 
lant loose.  On  cross-examination  he  stated 
that  he  knew  nothing  about  the  method  of 
doing  business  being  a  scheme  to  violate  the 
local  option  law;  that  if  there  were  any  rules 
and  regulations  in  the  dub  house  he  did  not 
know  them,  and  knew  nothing  of  any  entries 
being  made  on  the  orders  showing  who  loan- 
ed the  intoxicating  liquors;  that  he  knew  this 
transaction  did  not  occur. 

Upon  the  trial  of  the  case  appellant  testi- 
fied he  did  not  know  until  a  few  days  prior 
to  the  trial  that  he  was  charged  with  selling 
whisky  to  the  witness  Kyle.  On  cross-exam- 
ination, over  defendant's  objection,  he  was 
asked  if  he  did  not  sign  the  bail  bond  shown 
to  him,  to  which  defendant  replied  that  he 
did.  Then,  over  appellant's  objection,  the 
bond  was  introduced  In  evidence,  and  defend- 
ant was  asked,  over  his  objection,  when  he 
employed  his  lawyers  to  defend  him.  De- 
fendant answered,  "About  four  or  five  days 
ago."  To  this  defendant  objected,  as  to  sign- 
ing bond  and  employing  counsel,  for  the  rea- 
son that  It  was  immaterial,  irrelevant,  and 
tended  to  prove  no  issue,  and  was  prejudicial 
to  appellant.  The  state  offered  this  testi- 
mony for  the  purpose  of  contradicting  the 
defendant's  evidence  as  to  not  knowing  that 
he  was  charged  with  selling  intoxicating  liq- 
uor to  the  witness  Kyle;  and  another  bill  in 
this  same  connection  shows,  while  he  was 
testifying  in  his  own  behalf,  he  stated  that  he 
did  not  know  until  a  few  days  prior  to  this 
trial  that  he  was  charged  with  selling  In- 
toxicating liquors  to  Kyle.  The  state  Intro- 
duced the  capias  for  appellant's  arrest.  Same 
objection  was  made  to  the  introduction  of 
this  as  to  the  ball  bond,  and  the  bill  states  it 
was  Introduced  for  the  purpose  of  contradict- 
ing the  defendant's  evidence  as  to  not  know- 
ing that  he  was  charged  with  selling  Intoxi- 
cating liquors  to  the  witness  Kyle.  We  are 
of  opinion  these  matters  were  admissible. 

The  judgment  is  affirmed. 


CORDB8  V,  STATE. 

(Ooart  of  Criminal  Appeals  of  Texas.    June  17, 
1908.    Rehearing  Denied  Oct.  21,  1908.) 

1.  Obiuinai.  Law— Tbiait— RsrasAi.  of  Re- 

QUKSTS. 

Special  instructions,  covered  by  the  court's 


main  charge,  are  properly  refused. 

Ed.  Note.— For  cases  in  poh 
vol.  14,  Criminal  Law,  i  2011.] 


[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
)1.  1  ■    ~ ~~ 


2.  Same— In8TBT7CTioN8  on  WEionr  of  Evi- 
dence. 

In  a  prosecution  for  infanticide,  a  requested 
charge  that  the  testimony  of  physicians  in  the 
case  was  not  sufficient  to  show  that  the  deceas- 
ed child  was  wholly  born  alive  and  bad  an  in- 
dependent existence  from  its  mother,  and,  un- 
less the  jury  believed  that  the  testimony  of  a 
named  witness  was  true,  accused  should  be  ac- 
quitted, was  properly  refused  as  upon  the  weight 
of  the  evidence. 

(Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {§  1732-1748.] 

3.  Same— SiNGLiBfo  Our  Testimont. 

A  requested  charge  that  there  was  not  suffi- 
cient testimony  to  convict  accused  unless  the 
jury  believed  that  the  testimony  of  a  named  wit- 
ness to  certain  facts  was  true,  and  unless  they 
believed  it  true  they  should  acquit,  was  prop- 
erly refused  as  singling  out  testimony. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1900-1973.] 

4.  Same— Aduibsibilitt  or  Evidence. 

In  a  prosecution  for  infanticide,  witnesses 
were  properly  allowed  to  state  that  accused, 
shortly  before  the  child's  body  was  found,  a^ 
peared  to  them  to  be  pregnant,  and  their  testi- 
mony did  not  coiistitnte  mere  conclusions. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
Tol.  14,  Criminal  Law,  §  1(>44.] 

5.  Same— Exhibits— Admissibilitt. 

In  a  prosecution  for  Infanticide,  a  portion 
of  a  blanket  alleged  to  have  been  found  wrap- 
ped around  the  deceased  infant  and  which  a 
witness  testified  was  similar  to  another  portion 
found  at  the  home  of  accused,  was  admissible, 
though  it  had  been  washed,  while  When  found 
It  was  dirty  and  bloody,  being  practically  the 
same  color  of  the  other  portion  found  at  ac- 
cused's home ;  an  objection  that  it  did  not  show 
the  exact  condition  of  the  blanket  when  found, 
nor  that  it  was  of  the  same  color,  going  to  the 
weight  of  the  testimony,  and  not  to  its  admis- 
sibility. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  891.] 

6.  Saue— Stateuentb  bt  Accused— Admissi- 
BiLrrr. 

In  a  prosecution  for  infanticide,  statements 
made  by  accused  to  the  sheriff  while  he  was  in- 
vestigating the  case  at  accused's  home,  but  be- 
fore be  had  arrested  her,  were  admissible  in  evi- 
dence. 

7.  Same— Physical  Examination. 

On  trial  of  a  woman  for  infanticide,  where 
she  consented  to  a  physical  examination  dur- 
ing her  incarceration,  after  being  advised  by 
the  physician  that  he  would  not  examine  her 
without  her  consent,  the  physician's  testimony 
of  her  condition  was  admissible. 

8.  Same — Size  of  Footpbints. 

In  a  prosecution  for  infanticide,  testimony 
of  a  person,  who  had  measured  tracks  leading 
to  a  water  hole  where  the  body  was  found,  that 
they  corresponded  in  size,  with  the  exception  of 
being  a  little  shorter,  with  a  pair  of  men's  shoes 
found  at  accused's  residence,  was  admissible, 
though  the  stick  with  which  the  tracks  were 
measured  was  not  produced ;  its  absence  going 
merely  to  the  credibility  of  the  testimony. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  768.] 

9.  Same— Htpothbtical  Questions  to  Med- 
lOAi.  Experts. 

In  a  homicide  case,  medical  experts  may  be 
asked  hypothetical  questions  embracing  practi- 
cally all  the  evidence  on  the  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  14,  Criminal  Law,  S  1073.] 
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10.  Same  —  Tbiai,  —  Misconduct  of  Pbomc- 
CDTOB— Improper  Abgument. 

In  an  infanticide  case,  where  the  prosecu- 
tor stated  accused's  motive  in  killing  the  child 
to  be  to  hide  her  shame  of  having  a  child  begot- 
ten by  her  brother,  and  the  court,  upon  objec- 
tion by  accused's  counsel,  stopped  the  prosecutor 
and  admonished  the  jury  to  disregard  the  re- 
marks, and  gave  a  special  charge  to  the  same  ef- 
fect, stating  that  there  was  no  evidence  to  sup- 
port the  assertion,  the  statement  was  not  ground 
for  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1693.] 

11.  Same— Reading  Decisions  to  Jury, 

It  was  not  error  for  the  court  to  refuse  to 
permit  counsel  to  read  a  decision  from  a  law 
report  to  the  jury,  since  questions  of  law  must 
be  addressed  to  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  14,  Criminal  Law,  Si  1682-1687.] 

12.  Homicide— Person  Subject  to  Homicide. 

"Homicide"  is  the  killing  of  one  human  be- 
ing by  the  act  or  culpable  omission  of  another, 
-and  a  person,  to  be  subject  of  homicide,  must  be 
in  existence  by  actual  birth,  having  been  com- 
pletely expelled  from  the  body  of  the  mother, 
and  must  thereafter  have  been  alive  before  the 
Iniiiction  of  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §  2. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3339,  3340;    vol.  8,  p.  7630.] 

13.  Same — "Infanticide." 

To  constitute  "infanticide"  the  child  must 
Iiave  been  totally  expelled  alive  from  its  moth- 
er's body,  must  have  lived  in  an  independent  ex- 
istence after  such  expulsion,  and  its  death  must 
have  been  caused  by  violence  inflicted  upon  it 
by  some  other  person  after  the  commencement 
of  its  independent  existence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  26,  Homicide,  g  2.] 

14.  Same— MuBDEB— Pbinoipal. 

If  a  person,  at  the  time  another  unlawfully 
and  with  express  malice  killed  an  infant,  was 
present  and  had  agreed  with  the  other  to  do  the 
act,  and  aided  him  by  acts  or  encouraged  him 
by  words  or  gestures  in  killing  the  child,  the 
person  was  guilty  of  murder  in  the  first  degree. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
-vol.  26,  Homicide,  S§  48-^0.] 

15.  Cbiminal  Law— Instbuctions  to  be  Con- 
sidered AS  A  Whole. 

In  passing  upon  an  instruction,  it  should 
be  considered  together  with  the  whole  charge. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1900-1995.] 

16.  Homicide— Sufficiency  of  Evidence. 
Evidence  held  sufiicient  to  support  a  convic- 
tion of  murdering  an  infant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §§  518-522.] 

17.  Criminal  Law— Appeal— Review— Ques- 
tion OF  Fact. 

A  finding  of  the  jury  on  the  testimony  of 
an  impeached  witness  cannot  be  disturbed  on 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §g  3074-3083.] 

Appeal  from  District  Court,  Gonzales  Coun- 
ty,  M.  Kennon,  Judge. 

Annie  Cordes  was  convicted  of  murder,  and 
she  appeals.    Affirmed. 

Ralnbolt  &  Blanton,  for  appellant.  F.  J. 
McCord,  Asat.  Atty.  Gen.,  for  the  State. 


BROOKS,  J.  Appellant  was  indicted  for 
the  murder  of  her  child,  and  upon  couTiction 
her  punishment  was  assessed  at  imprison- 
ment for  life. 

The  facts,  in  substance,  show  that  appel- 
lant and  her  brother,  Ellert  Cordes,  lived  up- 
on a  farm  in  Gonzales  county,  occupying 
alone  their  home.  In  August,  1906,  Eilert 
secured  the  services  of  several  negroes  to  as- 
sist In  picking  cotton.  These  negroes  lived 
in  a  house  20  or  30  yards  from  the  home 
while  engaged  in  picking  cotton.  One  negro, 
Johnnie  Hamilton,  testified  that  he  slept  in 
the  kitchen  by  the  cooking  stove  in  the  same 
house  and  in  an  adjoining  room  to  appel- 
lant. "That  night  I  heard  a  baby  cry  in  the 
night,  and  heard  them  walking  around  In 
the  house.  I  don't  think  I  heard  it  cry  but 
once  that  night  before  I  went  to  sleep.  I 
got  up  the  next  morning  before  sun-up,  and 
heard  it  crying  in  the  bouse  next  morning. 
It  sounded  like  it  was  in  the  room  from  me 
adjoining  the  kitchen.  I  don't  know  who 
lived  in  there.  I  couldn't  say  what  room  they 
stayed  in.  Nobody  else  lived  In  that  house 
but  these  people.  It  was  about  between  6 
and  7  o'clock  in  the  morning  when  I  heard 
the  baby  cry.  I  saw  Mr.  Cordes  around  the 
house  that  morning,  and  I  saw  him  after- 
wards during  the  day  when  he  passed  me 
going  down  towards  the  creek.  He  had  a 
bundle  under  bis  arm  that  looked  like  a 
croker  sack  or  saddle  blanket  balled  up  un- 
der his  arm ;  but  I  couldn't  say  what  it  was. 
When  he  came  back  from  the  creek  he  had 
nothing  with  him.  I  never  heard  the  baby 
cry  after  he  carried  the  bundle  off.  I  stayed 
there  Tuesday,  Wednesday,  and  Thursday, 
and  went  to  town  Friday  evening  and  heard 
that  the  baby  had  been  found  Saturday  night 
of  the  same  week."  A  baby  was  found  in  the 
creek,  which  was  some  300  or  400  yards  from 
appellant's  home. 

Dr.  Finny  Blackwell,  In  reference  to  find- 
ing the  child,  testified  as  follows:  "I  visited 
the  water  hole  about  200  or  300  yards  away 
from  the  house  of  the  defendant  about  the 
10th  or  11th  of  August  of  last  year,  and  then 
went  with  Mr.  Johnson,  the  sheriff,  on  that 
night  to  Cordes'  house.  At  the  water  hole  I 
found  something  covered  up  in  a  gunny  sack 
and  blanket,  very  badly  decomposed.  I  came 
to  the  place,  and  found  Mr.  Pittman  and  an- 
other gentleman  there,  and  stayed  on  the 
bank  and  waited  for  the  Justice  of  the  peace 
and  Mr.  Johnson ;  and  they  didn't  come,  and 
I  picked  the  gunny  sack  up,  and  unwrapped 
the  blanket,  and  found  a  little  girl  baby,  and 
I  examined  it  and  went  over  It  very  thor- 
oughly. The  body  was  very  much  decompos- 
ed. The  head  had  been  fractured,  and  the 
ribs  had  been  broken  or  fractured.  The 
brains  were  gone,  and  the  membranes  were 
intact.  It  was  either  the  third  and  fourth  or 
the  fourth  and  fifth  ribs  tliat  was  fractured. 
In  addition  the  child  had  a  string  tied 
around  Its  neck  three  times  and  tight  as  tight 
could  be,  and  the  back  and  shoulders  of  the 
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child  were  badly  decomposed.  I  prized  the 
ribs  open,  and  got  hold  of  the  lung  and  open- 
ed It  and  extracted  the  lung,  and  Introduced 
two  fingers,  and  pulled  out  a  part  of  the  lung 
tissue,  and  when  I  pushed  around  in  It  air 
and  water  escaped.  That  air  might  have 
come  from  two  or  three  places.  It  might 
have  been  caused  from  putrefaction,  and  it 
might  have  been  caused  from  natural  pre- 
vailing conditions.  The  color  of  the  lung 
tissue  differed.  It  was  light  in  places,  but 
where  it  was  badly  decomposed  It  was  of  a 
brown  hue;  but  I  could  not  say  positively 
just  what  the  color  was,  looking  at  It  with 
my  naked  eye  and  from  a  scientific  stand- 
point. I  could  not  say  whether  the  air  had 
been  breathed  in  there  or  whether  It  was  the 
result  of  putrefaction.  The  child  was  well 
developed  and  would  have  weighed  about 
eight  or  nine  pounds.  For  a  living  child  to 
have  its  brains  knocked  out  would  kill  it 
sure.  The  wounds  in  the  side,  untreated,  I 
think  would  have  killed  it.  I  don't  think  It 
would  have  produced  Immediate  death.  The 
string  tied  three  times  around  Its  neck  would 
have  killed  it  A  living  child  would  live  a 
very  few  minutes  with  that  string  around  its 
neck.  A  stlll-bom  child  would  have  a  flat 
chest  and  the  diaphragm  would  be  way  up. 
In  a  child  that  had  lived  you  would  find  air 
In  its  lungs  that  could  not  be  expelled.  If 
It  had  been  completely  submerged  for  four 
or  five  days,  it  -would  not  have  decomposed 
that  fast  From  my  examination  of  the  body 
and  the  appearance  of  the  lung  tissue  I  could 
not  state  whether  that  child  had  ever  lived 
or  not.  I  can  state  that  you  would  have 
found  these  conditions  in  a  child  that  had 
breathed,  but  I  must  state  that  results  of  pu- 
trefaction would  produce  the  same  results.  A 
child  by  the  act  of  breathing  produces  a  round- 
ed condition  of  the  chest  and  this  child's  chest 
was  rounded.  The  lungs  were  extended.  Its 
abdomen  was  swollen,  and  the  skin  around 
Its  neck  had  broken  where  the  string  was 
tied,  and  It  was  decomposed  all  over.  Any 
part  of  that  child  would  float  As  a  medi- 
cal expert  I  cannot  say  whether  or  not  that 
child  lived.  I  can  state  that  the  air  and  ex- 
tension of  that  lung  would  Indicate  that  the 
child  had  breathed ;  but  at  the  same  time  I 
believe  the  results  of  decomposition  In  that 
side  would  produce  the  distension  just  the 
same.  ,  The  child's  breast  was  round  and 
distended  and  the  diaphragm  was  down." 

The  child  had  been  taken  out  of  the  water 
upon  which  it  was  floating  a  short  while  be- 
fore the  doctor  reached  the  scene.  Johnnie 
Hamilton  swore  it  was  2  or  3  o'clock  In  the 
evening  on  Monday  that  he  saw  Cordes  go 
down  to  the  creek  with  a  bundle  under  his 
arm.  The  negroes  who  lived  in  the  house 
on  the  farm  testified  that  appellant  was  sick 
at  the  time  that  Johnnie  Hamilton  says  he 
heard  the  baby  cry,  and  was  sick  for  several 
days.  Various  witnesses  testify  that  appel- 
lant appeared  to  be  pregnant  a  short  whll^ 
before  the  child  was  found,  and  at  that  time 
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I  did  not  show  any  signs  of  pregnancy.  The 
doctor  who  examined  appellant  after  iihe 
was  placed  in  Jail  testified  that  everything 
Indicated  that  she  had  given  birth  to  a  child 
a  short  while  before  the  examination,  some 
seven  or  eight  days.  The  testimony  shows 
that  this  will  correspond  with  the  date  that 
Hamilton  says  he  heard  the  baby  cry.  The 
sheriff  testifies  to  taking  a  sack  and  blan- 
ket and  a  string  that  were  found  around  the 
baby's  neck  and  comparing  them  with  blan- 
kets and  cloth  found  In  the  home  of  appellant, 
and  they  corresponded  in  texture  and  color 
with  said  blanket  and  cloth  so  found.  He 
says  the  blanket  he  took  from  around  the 
child  was  dirty  and  bloody,  and,  after  wash- 
ing it  It  was  of  a  lighter  color  than  the 
blanket  found  In  the  bouse,  but  In  texture 
and  other  respects  corresponded.  The  fig- 
ures on  the  cloth  string  around  the  baby's 
neck  corresponded  with  the  figures  on  the 
cloth  In  the  home.  The  sheriff,  through  an 
Interpreter,  asked  appellant  if  she  had  given 
birth  to  a  child  prior  to  her  arrest.  She 
denied  it  Several  bloody  clothes  and  gar- 
ments were  found  In  the  house,  Indicative  of 
child-birth.  This,  io  substance,  as  we  glean 
from  the  statement  of  facts,  is  the  testimony. 

Appellant  complains  the  court  erred  in  re- 
fusing to  give  the  following  charge :  "In  this 
case  you  are  Instructed  that,  unless  yon  find 
from  a  preponderance  of  the  evidence  that 
the  child  with  whose  murder  the  defendant 
is  charged  had  a  complete  and  Independent 
existence  from  its  mother  and  was  wholly 
born  alive,  then  you  must  acquit  the  defend- 
ant. In  this  connection  you  are  further 
charged  that  the  testimony  of  the  physicians 
in  this  case  is  not  sufficient  to  show  that 
said  child  was  wholly  bom  alive  and  had  a 
complete  and  Independent  existence  from  itu 
mother,  and  unless  you  further  believe  that 
the  testimony  of  the  witness  Johnny  Hamil- 
ton Is  true  you  will  acquit  the  defendant" 
The  first  clause  of  the  charge  was  given  by 
the  court  In  his  main  charge.  The  second 
clause  is  a  charge  upon  the  weight  of  evi- 
dence, and  should  not  have  been  given. 

Appellant  further  complains  of  the  refusal 
of  the  court  to  give  the  following  charge: 
"In  this  case  you  are  charged  that  there  Is 
not  sufllclent  testimony  In  this  case  to  con- 
vict the  defendant  unless  you  believe,  In  con- 
nection with  the  other  testimony  In  the  case, 
that  the  testimony  of  the  witness  Johnny 
Hamilton,  to  the  effect  that  he  heard  the 
child  cry,  is  true;  and  unless  you  so  believe 
this  portion  of  the  testimony  of  the  witness 
Johnny  Hamilton  to  be  true  you  will  acquit 
the  defendant."  It  is  never  required  or 
proper  for  a  court  to  isingle  out  testimony 
and  charge  upon  same,  as  suggested  in  appel- 
lant's special  charge. 

Bill  of  exceptions  No.  1  complains  of  the 
following:  The  state  proved  by  the  witness 
Neighbors,  over  objection  of  appellant,  that  a 
short  time  previous  to  the  finding  of  the  body 
of  the  dead  child  In  the  water  hole  he  passed 
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along  by  the  road  a  distance  of  about  60 
yards  from  tbe  home  of  the  defendant,  and 
that  he  saw  her,  and  that  she  looked  as  If 
she  was  In  a  family  way;  and  the  defendant 
at  the  time  said  testimony  was  offered  ob- 
jected to  same  on  the  ground  that  the  proper 
method  was  for  the  witness  to  describe  her 
appearance,  that  he  had  not  qualified  as  a 
medical  expert,  and  that  his  testimony  that 
"she  looked  as  if  she  was  In  a  family  way" 
was  but  a  conclusion  of  the  witness,  and 
therefore  inadmissible.  This  testimony  was 
legitimate.  It  is  but  a  shorthand  rendering 
of  the  facts,  and  It  was  proper  for  the  wit- 
ness to  state  what  was  the  appearance  of 
appellant  at  that  time. 

Bill  of  exceptions  No.  2  shows  that  the 
state  proved  by  the  witness  Jim  Plttman, 
over  objection  of  appellant,  that  he  lived  on 
the  adjoining  tract  of  land  from  defendant, 
was  a  married  man  and  had  children,  and 
saw  her  on  several  occasions  just  prior  to  the 
time  the  child  was  found  in  the  hole;  that 
his  house  was  about  400  yards  from  that 
of  defendant,  and  that  he  had  also  seen  her 
from  the  road,  which  was  about  50  yards 
from  the  bouse  of  defendant;  and  tliat  just 
before  this  occurrence  (finding  of  the  baby) 
she  looked  like  she  was  going  to  have  a  baby. 
Appellant  objected  to  this  testimony  for  the 
same  reasons  above  stated.  This  testimony 
was  also  admissible. 

Bill  of  exceptions  No.  3  complains  that  W. 
W.  Johnson,  sheriff,  was  permitted  to  iden- 
tify and  exhibit  to  the  jury  in  evidence  a 
portion  of  a  blanket  purporting  to  have  tieen 
found  wrapped  around  the  deceased  infant, 
and  which  the  witness  testified  was  similar 
to  another  portion  of  blanket  found  at  the 
home  of  defendant;  that  the  portion  shown 
to  the  jury  and  purporting  to  have  been 
found  around  the  body  of  the  deceased  in- 
fant has  been  washed  and  was  now  white  in 
color,  while  originally,  when  found,  it  was 
very  dirty  and  bloody  and  of  a  dark  color, 
practically  the  same  color  of  the  other  por- 
tion found  at  the  home  of  defendant  Appel- 
lant objected  to  the  same,  for  the  reason  It 
did  not  show  the  exact  condition  of  the 
blanket  when  found,  nor  the  same  color. 
This  objection  would  only  go  to  the  weight 
of  the  testimony,  and  not  to  its  admissibility. 

Bill  of  exceptions  No.  4  shows  the  sheriff 
testified  as  follows :  While  he  was  at  defend- 
ant's home,  whither  he  had  gone  for  the  pur- 
pose of  investigating  the  murder  of  the  child, 
defendant  made  the  following  statement  to 
him :  That  he  saw  her  at  her  home,  and  told 
her,  if  she  would  allow  herself  to  be  exam- 
ined by  a  physician  then  present  for  the  par- 
pose  of  seeing  whether  or  not  she  had  recent- 
ly borne  a  ctiild,  that  he  would  not  arrest 
her  If  her  condition  showed  that  she  bad  not 
recently  borne  a  child,  and  that  the  defend- 
ant refused  to  allow  an  examination  made 
of  her  person  at  that  time,  but  stated  that 
she  had  not  borne  a  child  recently,  to  which 
testimony  that  she  stated  to  the  sheriff  at 


that  time  that  she  had  not  borne  a  child, 
but  would  not  allow  an  examination  of  her 
person  to  be  made,  the  defendant  objected, 
on  the  ground  that  said  statement  was  shown 
to  have  been  made  while  the  defendant  was 
virtually  under  arrest,  that  she  had  not  been 
warned,  and  that  the  statement  was  not  in 
writing.  Witness  further  testified  tliat  he 
bad  not  arrested  defendant  at  the  time  this 
statement  was  made.  Under  the  facts  of  this 
bill  we  believe  defendant  was  not  under  ar- 
rest See  Hart  v.  State,  16  Tez.  App.  202,  49 
Am.  Rep.  18& 

Bill  of  exceptions  No.  6  complains  of  the 
same  testimony  discussed  In  the  last  bill. 

BUI  of  exceptions  No.  6  shows  that  Dr.  Mc- 
Caleb,  county  physician,  at  the  request  of  the 
district  attorney,  went  over  to  the  JaU  and 
made  an  examination  of  tlie  womb  and  pri- 
vate parts  of  the  defendant,  and  that  It  was 
his  opinion  from  that  examination  tliat  she 
had  borne  a  child  within  a  period  of  three 
weeks  prior  to  such  examination;  that  be 
told  her  he  was  the  county  physician,  and 
present  for  the  purpose  of  examining  her  If 
she  would  permit  it,  but  that  he  would  not 
examine  her  without  her  consent,  and  she 
consented.  Defendant,  at  the  time  said  testi- 
mony was  offered,  objected  to  same  for  the 
reason  that  such  examination  was  made 
while  she  was  under  arrest,  and  that  it  was 
tin  effect  forcing  her  to  furnish  testimony 
against  herself.  Appellant  consenting,  any 
physical  condition  upon  her  person  could  be 
made  manifest  by  an  examination. 

Bill  of  exceptions  No.  7  complains  that 
Tom  Holly  was  permitted  to  testify  ttiat  be 
found  tracks  leading  from  the  house  where 
defendant  resided  to  the  hole  of  water  where 
the  dead  body  was  found  and  back  again: 
that  he  measured  these  tracks  with  a  stick, 
and  that  they  corresponded  in  measurement, 
with  the  exception  of  being  a  little  shorter, 
with  a  pair  of  men's  shoes  found  at  the  resi- 
dence of  the  defendant ;  that  he  did  not  know 
what  became  of  the  measure  and  did  not 
know  where  it  was,  and  the  defendant  at  the 
time  said  testimony  was  offered  objected  to 
same  for  the  reason  that  the  stick  was  the 
best  evidence  of  the  size  of  the  tracks  found 
by  the  witness;  and  that  it  had  not  been 
identified  as  belonging  to  any  particular  per- 
son and  did  not  connect  defendant  with  the 
crime.  It  did  not  devolve  upon  the  state  to 
produce,  the  stick  before  the  witness  could 
testify.  If  the  stick  was  not  produced,  and 
the  shoes  were  measured  by  said  stick,  this 
fact  would  merely  go  to  the  accuracy  and 
credibility  of  the  witness'  testimony,  rather 
than  to  its  admissibility. 

Bill  of  exceptions  No.  8  complains  of  the 
Introduction  of  testimony  of  the  sheriff  as 
to  what  appellant  stated,  and  lias  been  re- 
viewed above. 

Bill  of  exceptions  No.  9  complains  of  the 
following:  Dr.  McCaleb,  medical  expert,  wa« 
asked  the  following  hypothetical  question: 
"If  you  were  called  upon  to  examine  a  dead 
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infant  fotmd  under  the  following  condition: 
The  body  badly  decomposed  and  freshly 
taken  from  a  hole  of  water,  and  you  were 
to  unwrap  a  gunny  sack  with  rocks  in  it, 
and  a  blanket  wrapped  around  the  body  of 
the  child,  and  find  that  child's  head  broken, 
the  brains  all  gone,  two  of  its  ribs  broken, 
and  the  membranes  of  the  brains  Intact,  with 
a  string  tied  three  times  tightly  around  the 
child's  neck,  and  you  were  to  prize  its  ribs 
open  and  pull  out  a  portion  of  the  child's 
lung,  and  you  were  to  press  on  the  lung  and 
air  and  water  came  out  of  it,  and  the  ap- 
I)earance  of  that  lung  was  light  in  color  in 
places,  and  where  it  was  decomposed  it  was 
of  a  brown  hue,  and  you  were  to  find  the 
navel  string  of  that  child  tied  with  a  string, 
and  the  appearance  of  the  child  showed  it 
to  l>e  a  fully  developed  female  child  weigh- 
ing about  nine  pounds,  and  upon  pressing 
on  it,  when  the  lung  was  pulled  out  of  the 
pleural  cavity,  there  were  gases  In  the  lung, 
and  it  would  spue  and  bubble,  what  would 
be  your  opinion  as  to  whether  that  infant  liv- 
ed or  not  independent  of  its  mother,  were 
that  child's  breast  rounded  out  and  its  dia- 
phragm dropped  down?"  To  which  question 
the  defendant  then  and  there  in  open  court 
objected  on  the  ground  that  same  was  il- 
legal and  inadmissible,  for  the  reason  that 
said  question  did  not  contain  all  the  material 
facts  as  to  the  condition  of  the  child  when 
found,  that  the  doctor  was  not  present  and 
did  not  hear  the  witness  testify  to  the  condi- 
tion of  the  child,  and  that  the  question  does 
not  give  an  accurate  description  of  the  con- 
dition of  the  child  when  found,  all  of  which 
objections  were  overruled,  and  the  doctor 
answered,  "I  think  it  lived,"  and  said  answer 
of  said  witness  was  permitted  to  go  to  the 
Jury.  In  the  trial  of  cases  of  this  character 
it  Is  permissible  to  put  hypothetical  questions 
to  medical  experts.  la  the  first  place,  we 
wish  to  say,  in  substance,  the  above  is  prac- 
tically. If  not  literally,  all  of  the  testimony  as 
to  the  condition  of  the  child  when  found. 
These  facts  were  testified  to  by  Dr.  Black- 
well,  and  the  state,  in  asking  Dr.  McCaleb 
the  question,  practically  reproduced  the  tes- 
timony of  said  Dr.  BlackwelL  See  Burt  v. 
State,  88  Tex.  Or.  R.  397,  40  8.  W.  1000,  43 
S.  W.  344,  39  L.  R.  A.  305,  330. 

Bill  of  exceptions  No.  10  shows  defendant 
complained  of  the  argument  of  the  district 
attorney,  to  wit:  "The  defendant  did  have 
a  motive  in  killing  this  child,  and  that  mo- 
tive was  to  conceal  her  shame  of  having  a 
child  begotten  by  her  brother."  Appellant 
objected  to  this  on  the  ground  that  there 
was  no  evidence  introduced  showing  said 
statement  to  be  true,  and  was  prejudicial, 
therefore,  to  the  defendant.  The  court  stop- 
ped the  district  attorney,  and  admonished  the 
Jury  not  to  consider  such  argument,  and  ap- 
pellant requested  the  court  to  give  the  fol- 
lowing charge:  "You  are  hereby  instructed 
to  disregard  the  argument  of  the  district 
attorney  In  his  opening  address,  In  which  he 


stated  that  the  defendant  had  a  motive  In 
killing  this  child,  and  that  motive  was  to 
conceal  her  shame  of  having  a  cliild  begot- 
ten by  her  brother,  for  the  reason  that  there 
is  no  testimony  hi  this  case  to  authorize 
such  remarks."  In  the  light  of  the  admoni- 
tion of  the  court  to  the  jury  to  disregard  this 
statement,  and  special  charge  to  the  same 
effect,  we  do  not  believe  there  is  any  error 
in  the  statement  of  the  district  attorney  au- 
thorizing a  reversal  of  this  case. 

BUI  of  exceptions  No.  11  complains  that 
the  court  refused  to  permit  appellant  to 
read  to  the  jury  the  case  of  Wallace  v.  State, 
10  Tex.  App.  255.  The  court  refused  to  do 
this  on  the  ground  that  it  was  his  rule  not 
to  permit  decisions  to  t>e  read  to  the  Jury. 
We  do  not  believe  there  was  any  error  in  the 
ruling  of  the  court.  Questions  of  law  must 
be  addressed  to  the  court,  and  not  to  the  Jury. 

The  first  ground  of  appellant's  motion  for 
a  new  trial  complains  of  the  following: 
"Homicide  Is  the  destruction  of  the  life  of 
one  human  being  by  the  act,  agency,  procure- 
ment, or  culpable  omission  of  another.  The 
person  upon  whom  homldde  Is  alleged  to 
have  I>een  committed  must  be  in  existence 
by  actual  birth;  that  is  to  say,  the  clilld 
must  have  been  completely  expelled  from 
the  l>ody  of  the  mother,  and  must  thereafter 
have  been  alive,  befpre  the  Infliction  of  the 
injury  alleged  to  have  caused  its  death." 
"As  a  preliminary  inquiry  in  a  case  of  this 
class,  the  Jury  must  find  (1)  that  the  child 
In  question  was  totally  expelled  alive  from  its 
mother's  body;  (2)  that  it  lived  in  an  inde- 
pendent existence  after  such  expulsion;  and 
(3)  that  its  death  was  caused  by  violence  in- 
flicted upon  its  person  by  some  other  per- 
son after  the  commencement  of  such  inde- 
pendent existence.  It  all  these  propositions 
are  not  found  to  be  true  beyond  a  reasonable 
doubt,  then  no  further  inquiry  need  l>e 
made."  This  charge  is  practically  a  reproduc- 
tion of  the  charge  in  the  case  of  Wallace  v. 
State,  above  cited,  which  this  court  held  was 
a  proper  presentation  of  the  law. 

On  the  doctrine  of  principals  the  court 
charged  as  follows:  "Or  that  by  such  means 
and  at  such  time  and  place  Eilert  Ck)rde8 
did  unlawfully  and  with  express  malice  kill 
said  infant,  and  that  when  the  said  Bllert 
Gordes  so  killed  said  infant  the  defendant 
was  present  and  had  agreed  with  the  said 
Eilert  Cordes  to  so  kill  said  infant,  or  that 
she  was  present  when  the  said  Eilert  C!ordes 
80  killed  said  infant  (if  he  did  so),  and,  know- 
ing his  unlawful  intent,  did  aid  him  by  acts 
or  encourage  him  by  words  or  gestures  in  so 
killing  said  Infant,  you  will  find  defendant 
guilty  of  murder  in  the  first  degree,  and  as- 
sess her  punishment  at  death  or  confinement 
In  the  penitentiary  for  life,  in  your  discre- 
tion." Appellant  insists  said  charge  Is  er- 
roneous, in  that  it  did  not  require  her  to  have 
express  malice  at  the  time  she  agreed  with 
the  said  Bllert  Cordes  to  kill  said  infant,  nor 
did  it  require  her  to  have  express  malice 
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at  the  time  she  aided  him  by  acts  or  en- 
couraged  him  by  words  or  gestures  In  so 
killing  said  Infant  The  charge,  we  bold, 
shows  clearly  a  proper  presentation  of  this 
question.  Furthermore,  we  cannot  Isolate 
this  clause  from  the  balance  of  the  charge; 
but  the  court  properly  charged  all  the  law 
applicable  to  the  facts  of  this  case,  telling 
the  Jury  that  appellant  must  aid  by  words, 
acts  or  gestures  and  be  present  at  the  time 
of  the  commission  of  the  offense,  knowing 
the  unlawful  intent  of  the  said  Eilert  Cordes. 

Various  other  errors  are  alleged  in  the  mo- 
tion for  a  new  trial  of  omission  and  com- 
mission in  the  charge.  We  have  reviewed 
each  and  all  of  same,  and  must  say  that  the 
charge,  as  stated  above,  is  a  clear,  succinct, 
and  proper  presentation  of  all  the  law  appli- 
cable to  the  facts  of  this  case.  The  evidence 
in  the  case,  as  shown  above,  shows  clearly  by 
circumstantial  evidence  tbat  the  deceased 
Infant  came  to  its  death  by  the  direct  co- 
operation, partlcipancy,  and  consent  of  Its 
mother,  appellant,  while  assisting  her  broth- 
er. That  it  had  an  independent  existence 
at  the  time  of  its  death,  separate  and  inde- 
pendent of  its  mother,  is  manifest  from  the 
cries,  both  on  the  night  of  its  birth  and  the 
morning  thereafter,  as  testified  by  the  wit- 
ness Hamilton.  It  is  true  the  witness  Ham- 
ilton Is  thoroughly  Impeached  by  divers  and 
sundry  witnesses;  but  this  is  a  matter  we 
cannot  pass  upon.  The  Jury  have  seen  fit 
to  believe  him,  and  we  are  not  authorized  to 
disturb  the  finding  of  the  Jury  on  a  question 
of  fact. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  In  all  things  affirmed. 


WILLIAMS  V.  KEITH. 

(Court  of   Civil  Appeals  of  Texas.     Oct.  21, 

1908.) 

COXTBTS  —  PBEVIOUS    DECISIONS    AS    CONTBOI,- 

LiNG— Decisions  of  Coubt  of  Last  Ue- 

SOBT. 

The  Court  of  Civil  Appeals  will  follow  a 
decision  of  the  Supreme  Court  directly  in  point, 
though  the  soundness  of  the  decision  is  ques- 
tionable. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  {  323.] 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  111  S.  W.  1056. 

KEY,  J.  At  the  last  term  of  this  court 
we  first  rendered  Judgment  reversing  and 
remanding  this  case.  Thereafter,  on  account 
of  the  decision  of  our  Supreme  Court  In 
Adams  v.  Terrell,  107  S.  W.  537,  appellee's 
motion  for  rehearing  was  granted,  and  the 
Judgment  affirmed,  and  the  case  Is  now  before 
us  upon  appellant's  motion  for  rehearing. 

This  motion  and  the  argument  accompany- 
ing it  assail  the  soundness  of  the  doctrine  an- 
nounced in  Adams  v.  Terrell,  supra,  and  while 
there  Is  much  force  in  appellant's  contention, 
and  the  writer  confesses  bis  inability  to  satis- 
factorily refute  It,  still  the  decision  referred 


to  seems  to  be  directly  In  point,  and  on  ac- 
count of  that  decision,  and  for  that  reason 
only,  we  adhere  to  our  Judgment  of  affirmance 
and  overrule  the  motion  under  consideration. 
Motion  overruled. 


DAVIS  et  al.  v.  DAVIS  et  aL 

(Court  of  Civil  Appeals  of  Texas.    June  25^ 
1908.     Behearing  Denied  Oct.  15,  1906.) 

1.  JdDGMENT— CONFOBMITT    TO    PLEADINGS. 

Testator  conveyed  property  In  trust  for  his 
chiidrvn,  on  the  death  of  his  widow,  the  prop- 
erty to  be  divided  b^  the  surviving  trustees 
amoug  the  several  devisees.  In  a  suit  after  the 
death  of  testator's  widow  for  partition,  the  tri- 
al court  decreed  partition,  on  the  ground  tbat 
the  surviving  trustee  had  unreasonably  delayed 
the  division.  The  petition  alleged  that  testator 
died  October  8,  18^,  leaving  his  widow  surviv- 
ing, and  tbat  the  will  bequeathed  the  property 
to  trustees,  to  be  equally  divided  among  his  chil- 
dren at  any  time  after  January  1,  1805,  and 
that  the  property  had  never  Ijeen  divided,  and 
the  only  surviving  trustee  was  a  devisee  and 
disqualified  to  divide  it.  Held,  that  the  petition 
did  not  allege  unreasonable  delay  of  the  trustee 
as  a  j;round  for  partition,  and  a  finding  thereof, 
and  judgment  of  partition  based  thereon,  was 
unauthorized  by  the  pleadings  and  void. 

[£!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  {}  434-437.] 

2.  Sake. 

Tbat  the  demurrer  to  the  petition  was  not 
acted  upon  so  as  to  be  deemed  waived,  and  that 
the  evidence  of  such  unreasonable  delay  was  not 
objected  to,  did  not  authorize  the  court  to  l>ase 
its  judgment  on  facts  not  alleged  in  the  petition. 

3.  PUEADINO— DEMUBBEB  —  FAII.UBE    TO    PASS 

npoN  Demubbe»— Effect. 

If  a  demurrer  to  the  petition  is  not  acted 
upon,  it  will  be  considered  as  waived. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §  1399.] 

4.  TnuBrrs— Execution— Conveyance  to  Ben- 

EFICIABT— TBUSTEE  AS  DEVISEE— EFFECT. 

Property  was  devised  to  trustees  to  be 
equally  divided  among  testator's  children  on  his 
widow's  death,  by  the  "survivor  or  survivors" 
of  those  trustees  who  qualified  before  that  time. 
There  was  a  provision  of  the  will  for  the  ap- 
pointment of  other  trustees,  if  the  number 
should  be  reduced  to  one,  but  it  was  not  manda- 
tory, and  never  was  acted  on.  Held,  that  the 
fact  that  the  only  qualified  surviving  trustee 
would  take  under  the  division  did  not  prevent 
him  from  dividing  the  property. 

5.  Same— Testauentabt    Tbusts  —  Enfobcb- 

IIENT. 

Where  a  will  conveyed  property  to  trustees 
to  l>e  equally  divided  among  certain  persons  on 
the  death  of  testator's  widow,  any  division  by 
the  trustee  contrary  to  the  will  would  be  subject 
to  the  control  of  a  court  of  equity,  but  its  control 
cannot  be  invoked  until  the  trust  is  abused,  aa 
by  the  trustee's  failure  to  act,  etc. 

6.  Same. 

Where  property  was  devised  in  tmst  to  be 
equally  divided  by  the  trustees  on  the  death  of 
testator's  widow,  testimony  of  the  trustee  to  his 
willingness  to  make  partition  did  not  prevent  a 
finding  of  unreasonable  delay  by  him  in  making 
partition ;  there  being  nothing  to  prevent  parti- 
tition  after  the  widow's  death. 

Appeal  from  District  Court,  Montgomery 
County;   L.  B.  Higbtower,  Judge. 

Suit  by  P.  W.  Davis  and  others  against  J. 
F.  Davis  and  others.    From  a  decree  for  corn- 
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plalnants,  defendants  appeal.    Reversed  and 
remanded. 

Nugent  &  Foster,  for  appellants.  Hill, 
Williams  &  Elklns,  for  appellees. 

EBESE,  J.  Tbls  Is  a  suit  by  F.  W.  Darts 
and  others,  constituting,  witb  J.  F.  Davis,  all 
.of  tbe  persons  entitled,  under  the  wills  of  N. 
Hart  Davis  and  bis  wife,  S.  E.  Davis,  both 
deceased,  to  the  property  and  estate  of  said 
testators,  against  J.  F.  Davis,  trustee  under 
tbe  will  of  the  said  N.  Hart  Davis,  and  in 
possession  of  said  property,  for  a  partition 
thereof  between  plaintiffs  and  defendant 
Tbe  court,  trying  the  case  without  a  jury,  or- 
dered partition  of  the  one-half  of  the  property 
belonging  to  tbe  estate  of  N.  Hart  Davis,  said 
property  being  all  realty  and  community  prop- 
erty of  said  N.  Hart  Davis  and  bis  wife,  S. 
E.  Davis;  and  commissioners  were  appointed 
to  make  partition,  but  the  court  refused  to 
order  a  partition  of  the  one-half  of  the  prop- 
erty belonging  to  the  estate  of  Mrs.  Davis. 
While  tbe  case  was  pending,  Mrs.  Amelia 
Wood  Joined  by  her  bnsband,  original  plain- 
tiffs. In  some  way  got  on  the  other  side  of  the 
docket,  and  Joined  J.  F.  Davis  In  resisting  the 
partition,  and  were  made  defendants.  J.  F. 
Davis,  Mrs.  Wood,  and  her  husband  Join  in 
prosecu.tlng  this  appeal  from  the  Judgment, 
In  80  far  as  it  orders  a  partition  of  tbe  prop- 
erty of  N.  Hart  Davis.  No  objection  Is  made 
by  any  of  tbe  parties  to  the  refusal  to  order 
partition  of  Mrs.  S.  E.  Davis'  portion  of  the 
property. 

The  property  ordered  to  be  partitioned  con- 
sists of  several  small  tracts  of  land  lying  in 
Montgomery,  Harris,  and  Madison  counties. 
N.  Hart  Davis,  previous  to  his  death  in  1883, 
executed  a  will,  and  afterwards  added  vari- 
ous provisions  thereto  by  way  of  codicils  and 
additional  items.  Tbe  final  result  of  these 
various  additions,  witb  tbe  original  instru- 
ment, was  to  convey  to  certain  trustees,  or 
those  of  them  who  should  qualify  at  any  time 
before  tbe  death  of  bis  wife,  Mrs.  S.  E. 
Davis,  the  legal  title  to  his  one-half  of  tbe 
property  In  controversy,  to  be  by  them  held  In 
trust  for  his  five  children,  naming  them. 
The  property  was  not  to  be  divided  until  tbe 
death  of  Mrs.  Davis,  but  upon  her  death  the 
trustees,  or  the  survivor  or  survivors  of  them, 
were  to  make  partition  among  the  said  dev- 
isees, by  dividing  it  into  portions  of  equal 
value,  and  then  draw  lots  for  tbe  portions  of 
the  respective  parties.  It  was  provided,  bow- 
ever,  that  P.  W.  Davis,  one  of  the  children, 
and  named  in  the  original  will  as  one  of  the 
trustees,  should  not  participate  in  this  parti- 
tion. Mrs.  Davis  died  August,  1904,  and 
at  her  death,  of  tbe  several  trustees  named  by 
the  testator,  there  were  living  only  P.  W. 
Davis,  the  defendant  J.  F.  Davis,  and  Felix 
Davis.  The  two  former  regularly  qualified 
under  the  will,  but  Felix  Davis  has  never 
qualified.  The  only  one  of  the  trustees  quali- 
fied, under  the  terms  of  tbe  will,  at  tbe  death 
of  Mrs.  Davis,  and  at  the  date  of  the  trial, 


to  make  the  partition  was  the  defendant  J.  F. 
Davis.  This  suit  was  filed  June  20,  1005. 
The  court,  in  conclusions  of  fact  embraced  In 
the  Judgment,  found,  as  a  basis  of  tlie  de- 
cree, that  Mrs.  Davis  died  on  or  about  August 
26,  1904,  leaving  a  will,  which  was  duly  pro- 
bated, and  that  tbe  trustees  under  the  will  of 
N.  Hart  Davis  bad  failed  and  refused  to 
partition  tbe  land  within  a  reasonable  .time 
after  the  death  of  Mrs.  Davis,  and  that  the 
plaintltCs  and  interveners  had  a  legal  right  to 
have  said  land  partitioned.  The  court  then 
proceeds  to  make  decree  ordering  partition 
among  the  heirs  of  N.  Hart  Davis,  appointing 
commissioners,  etc. 

The  first  assignment  of  error,  with  tbe 
proposition  thereunder,  fairly  presents  tbe  ob- 
jection urged  by  appellants  to  the  Judgment 
that  there  are  no  allegations  In  the  petition 
that  the  trustees  were  abusing  their  power, 
or  were  delaying  tmnecessarily  the  partition 
of  said  estate,  and  that  it  was  error  for  tbe 
court  to  nullify  tbe  terms  of  the  will  and  to 
award  plaintiffs  a  statutory  partition.  The 
decree  of  tbe  court  is  based  solely  upon  tbe 
ground  of  unreasonable  delay  In  making 
partition  of  the  property  after  Mrs.  Davis' 
death.  The  finding  of  the  court,  upon  the  evi- 
dence, that  there  had  been  such  unreasonable 
delay  would  not  be  disturbed,  but  tbe  objec- 
tion of  appellants  that  there  were  no  allega- 
tions in  the  petition  to  authorize  such  finding, 
or  to  authorize  a  decree  awarding  partition 
by  commissioners  under  the  orders  of  the 
court,  must  be  sustained.  Tbe  case  comes 
within  tbe  familiar  and  well-settled  rule  that 
facts  proven,  but  not  alleged  cannot  be  made 
the  basis  of  a  Judgment.  Cooper  v.  Loughlin, 
76  Tex.  627,  13  S.  W.  37.  Appellees  insist 
In  reply  to  tbls  assignment  of  error,  that  tbe 
following  allegations  in  their  petition  are  suffi- 
cient to  authorize  the  conclusion  of  the  court 
and  tbe  Judgment  based  thereon:  "That  the 
said  N.  H.  Davis  died  on  or  about  tbe  8th 
day  of  October,  1893,  and  that  he  left  surviv- 
ing him  his  widow  and  tbe  foUowlng  children 
(naming  them);  that  he  left  a  will,  which  has 
been  duly  probated  in  the  county  court  of 
Montgomery  county,  wherein  he  bequeathed 
bis  community  interest  in  and  to  all  of  tbe 
premises  and  property  herein  above  men- 
tioned and  described  to  J.  K.  Davis,  3.  F. 
Davis,  and  J.  L.  Irion,  as  trustees,  to  be  by 
said  trustees  as  aforesaid,  at  any  time  after 
January  1,  1895,  equally  divided,  share  and 
share  alike,  between  his  said  children.  That 
the  said  J.  R.  Davis  and  J.  L.  Irion,  trustees 
as  aforesaid,  died  without  having  divided  said 
property,  or  any  part  thereof,  between  said 
parties.  That  said  property,  or  any  part 
thereof,  has  never  been  divided  between  said 
heirs,  but  that  they  in  common  own  and  pos- 
sess the  same  in  fee  simple.  Wherefore,  they 
pray  for  partition,"  etc.  It  Is  further  alHeged 
in  tbe  petition,  however,  that  "J.  F.  Davis  is 
tbe  only  surviving  trustee,  Is  an  heir  at  law 
and  a  legatee  imder  said  will,  and  is  disqual- 
ified to  divide  said  property  between  himself 
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and  the  other  heirs  and  legatees."  So  far 
from  complaining  in  the  petition  that  there 
has  been  unreasonable  delay  on  the  part  of 
J.  F.  Davis,  the  only  surviving  trustee,  au- 
thorized under  the  will  to  make  partition,  to 
make  such  partition,  as  a  ground  for  invoking 
the  aid  of  the  court,  the  petition  expressly 
denies  his  right  or  authority  to  make  such 
partition,  on  the  ground  of  his  interest  as  a 
legatee  and  devisee  under  the  will.  We  can 
find  nothing  in  the  petition  that  can,  by  the 
most  liberal  intendment,  be  made  to  do  service 
as  an  allegation  that  there  bad  been  unrea- 
sonable delay  on  the  part  of  J.  F.  Davis  In 
dividing  the  property.  The  facts  stated  are 
clearly  not  intended  to  form  a  basis  for  such 
a  conclusion.  That  the  demurrer  to  the  peti- 
tion, not  having  been  acted  on,  must  be  con- 
sidered as  waived,  and  that  evidence  of  such 
unreasonable  delay  was  not  objected  to,  did 
not  authorize  the  court  to  take  facts,  which, 
by  the  most  liberal  Intendment  In  favor  of  the 
pleading,  cannot  be  found  to  have  been  al- 
leged, and  make  such  facts  the  sole  basis  of 
the  decree.  It  may  be  remarked  that  the 
allegation  of  the  petition  that  the  property 
was  to  be  divided  at  any  time  afer  January 
1,  1895,  is  not  supported  by  the  evidence.  By 
the  provision  of  the  original  will,  and  by 
subsequent  codicils,  it  was  provided  that  the 
property  was  not  to  be  divided  until  after  the 
death  of  the  wife  of  the  testator,  who  died 
In  August  1904,  and  the  court  In  the  Judg- 
ment so  finds,  by  finding  that  there  has  been 
unreasonable  delay  in  making  the  partition 
after  the  death  of  Mrs.  Davis. 

The  objection  that  J.  F.  Davis  Is  disquali- 
fied from  making  the  partition  under  the  will, 
on' account  of  his  Interest  as  one  of  the  par- 
ties entitled  to  the  property,  urged  In  the 
petition  as  the  sole  ground  of  taking  the  parti- 
tion out  of  the  hands  of  the  trustees,  to  whom 
it  had  been  committed  by  the  plain  terms  of 
the  will,  and  putting  it  In  the  hands  of  com- 
missioners under  the  order  of  the  court.  Is 
obviously  mitenable.  The  trial  court  must 
have  so  considered  it  as  the  decree  Is  based 
on  an  entirely  different  ground,  and  no  refer- 
ence is  made  to  this  interest  of  J.  F.  Davis 
as  a  ground  for  the  Interposition  of  the  court. 
This  Interest  was  well  known  to  the  testator. 
Having  full  power  to  make  such  disposition 
of  his  property  as  suited  him,  we  know  of  no 
rule  of  law  that  would  Interfere  with  his 
right  to  make  this  provision,  whereby  the  par- 
tition was  to  be  made  by  the  trustees  named, 
or  the  survivors,  or  survivor,  of  them.  It 
cannot  be  said  that  he  did  not  contemplate 
the  contingency  of  this  power  becoming  vested 
solely  in  the  defendant  J.  F.  Davis,  he  being 
the  sole  surviving  qualified  trustee.  The  will 
provides  that  such  partition  shall  be  made  by 
the  "survivor  or  survivors"  of  those  qualified 
to  act  Evidently  this  was  the  view  taken 
by  the  court  and  the  plaintiffs,  as  the  only 
objection  urged  In  the  petition  to  a  partition 
by  him  is  that  be  is  disqualified  by  reason 
of  bis  interest    Provision  Is  made  in  the  will 


for  the  selection  of  other  tmstees  U  the 
number  should  be  reduced  tb  one,  but  this 
provision  is  not  mandatory,  and  was  never 
acted  upon.  The  will  provides  that  the  prop- 
erty shall  be  equally  divided  among  named 
persons,  and  any  partition  made  by  the  trustee 
which  violated  this  provision  would  undoubt- 
edly be  subject  to  the  control  of  a  court  of 
equity;  but  this  control  cannot  be  Invoked 
until  the  trustee  shall  have  by  some  act  or  by 
failure  or  refusal  to  act  abused  the  trust  com- 
mitted to  bim.  Under  the  terms  of  the  will, 
J.  F.  Davis  and  P.  W.  Davis  being  the  only 
qualified  surviving  trustees  at  the  death  of 
Mrs.  Davis,  and  by  the  express  provisions  of 
the  will,  P.  W.  Davis  being  barred  from  par^ 
tlclpation  In  the  partition,  J.  F.  Davis  was 
authorized  to  act. 

The  second  assignment  of  error  attacks 
the  conclusion  of  the  court  that  there  had  been 
unreasonable  delay  on  the  part  of  the  trustee 
in  making  partition,  after  the  death  of  Mrs. 
Davis.  As  heretofore  stated,  we  cannot  say 
that  this  conclusion  is  not  authorized  by  the 
evidence.  It  is  true  that  the  trustee  testified 
that  he  had  been  at  all  times  willing  to  make 
the  partition,  but  there  does  not  appear  to 
have  been  anything  to  interfere  with  his 
prompt  action  after  the  death  of  Mrs.  Davis. 
His  willingness  was  a  mere  abstraction,  or 
state  of  the  mind,  and  could  not  reasonably 
have  been  expected  to  satisfy  appellees.  The 
assignment  is  overruled. 

For  the  error  indicated  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


CITY   OF  BEJAUMONT  v.  BUSSELUt 

(Court  of  Cinl  Appeals  of  Texas.     June   17, 
1908.    Rehearing  Denied  Oct.  15,  1908.) 

1.  HOMXSTEAD    —    LlABILITIKS     EhTFOBOBABUC 
AOAINST  —  Stbeet    IUPBOVEMENT  —  ASSESS- 

MENT— "Tax." 

A  street  improvement  assessment,  not  made 
in  accordance  with  the  Constitation  and  laws 
regulating  the  levy  and  assessment  of  ad  valorem 
taxes.  Is  not  a  tax  within  Const,  art.  16,  §  50, 
exempting  the  homestead  from  forced  sale  for 
any  debt  except,  among  others,  taxes  due  thereon. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  6867-6886;  vol.  8,  p. 
7813.] 

2.  Municipal    Cobpobations  —  Stbeit    Iit- 

PBOVEMENTS  —  FiNDIHOS  OF  COUNOUy— CON- 
CLUSIVENESS. 

Under  the  charter  of  the  city  of  Beaumont 
(Laws  1903,  p.  55,  c.  15)  8  36j;  Sp.  Laws 
26th  Leg.  (Laws  1899,  p.  147,  c.  12),  as  amend- 
ed by  8p.  Laws,  28th  Leg.  (Laws  1903,  p.  48,  c. 
15) — making  the  finding  of  the  city  council,  up- 
on the  issue  of  whether  the  special  benefit  ac- 
cruing to  abutting  property  by  reason  of  a 
street  improvement  exceeds  Uie  assessment 
against  the  property  conclusive,  a  finding  that 
the  benefit  did  exceed  the  asseaament  is  at  least 
prima  facie  evidence  thereof,  and,  an  abutting 
owner  not  having  offered  any  evidence  that  the 
assessment  exceeded  the  benefit  his  objection  on 
tiiat  ground  to  a  judgment  for  the  aaaesBiBent 
cannot  be  sustained. 

t  Writ  of  error  refused  by  Supreme  Court 
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8.  SAJfE— AorioiTB  TOB  Assessments— TiuE  to 
Sue. 

Under  the  charter  of  the  city  of  Beaumont 
CLawB  1903,  p.  55,  c.  15)  i  36j;  Sp.  Laws  26th 
Leg.  (Laws  1899,  p.  147,  c.  12),  as  amended  by 
Sp.  Laws,  28th  Leg.  (Laws  1903,  p.  48,  c.  15)— 
making  it  the  duty  of  the  city  attorney  to  insti- 
tute a  suit  for  a  street  improvement  assessment 
if  not  paid  within  30  days  after  due,  limitations 
do  not  begin  to  run  against  the  city  until  expira- 
tion of  the  30  days. 

Appeal  from  District  Cotirt,  Jefferson  Coun- 
ty; L.  B.  Higbtower,  Jr.,  Judge. 

Suit  by  tbe  city  of  Beaumont  against  Tom 
J.  Russell  for  a  street  improTement  assess- 
ment, and  to  foreclose  a  lien  on  defendant's 
property.  Judgment  for  plalntifT  for  the 
amount  of  the  assessment,  but  denying  tbe 
lien,  and  tbe  city  appeals,  and  defendant  files 
a  croes-asslgnment  of  errors.    Affirmed. 

Marvin  Scnrlock  and  L.  B.  Da  Ponte,  for 
appellant    Tom  J.  Russell,  In  pro.  per. 

PLEIASANT8,  O.  J.  This  suit  was  brought 
by  appellant  against  appellee  to  recover  the 
sum  of  $1,024.52,  together  with  Interest  and 
attorney's  fees,  said  principal  sum  being  al- 
leged to  be  due  for  paving  and  curbing  streets 
In  the  city  of  Beaumont,  upon  which  prop- 
erty owned  by  appellee  abuts,  and  to  foreclose 
a  lien  for  said  sum  upon  said  abutting  prop- 
erty, which  Is  fully  described  in  the  petition. 
The  defendant  answered  by  general  and  spe- 
cial exceptions  and  general  denial  and  by 
special  plea.  In  which  It  is  alleged  that  the 
property  upon  which  the  lien  was  claimed  by 
appellant  was  defendant's  homestead,  and 
therefore  not  subject  to  the  Hen  sought  to  be 
enforced  thereon.  The  answer  also  contains 
a  plea  of  limitation  of  two  years  against 
plalntlfTs  cause  of  action.  The  trial  In  the 
court  below  was  without  a  Jury,  and  resulted 
In  a  Judgment  In  favor  of  plaintiff  for  the 
amount  sued  for,  with  Interest  and  attorney's 
fees,  and  In  favor  of  defendant  that  no  lien 
for  said  amount  existed  upon  defendant's 
property,  because  of  its  homestead  character. 

Tbe  following  is  an  agreed  statement  of 
tbe  facts  upon  -which  the  Judgment  of  the 
court  below  was  rendered : 

"(1)  Plaintiff  Is  a  municipal  corporation, 
and  at  and  before  the  levy  of  the  taxes  sued 
for  was  operating  under  a  special  charter 
granted  by  the  Twenty-Sixth  Legislature, 
chapter  12  of  the  Special  Laws  of  said  Legis- 
lature, approved  May  12,  1899  (Laws  1899,  p. 
147),  as  amended  by  chapter  15,  Sp.  Laws 
28th  Leg.,  which  became  a  law  April  21,  1903 
(Laws  1903,  p.  48),  which  acts  are  referred  to 
and  made  a  part  hereof,  and  shall  be  looked 
to  and  considered  by  the  lower  and  appellate 
courts  without  the  necessity  of  the  same  be- 
ing set  out  In  the  statement  of  facts  or  tran- 
script on  appeal. 

"(2)  That  on  the  7th  day  of  October,  1903, 
the  dty  council  of  Beaumont  regularly  pass- 
ed an  ordinance  levying  and  assessing  a  tax 
npon  all  property  fronting  and  abutting  on 
Calder  avenue,  within  said  dty,  between 
Pearl  and  Gulf  streets,  one-third  of  the  costs 


of  paving,  and  all  the  cost  of  curbing;  that 
Is,  assessing  one-third  of  such  cost  against 
the  owners  on  each  side  of  the  street,  mak- 
ing two-thirds  to  be  paid  by  the  two  abutting 
owners,  and  the  balance  of  the  cost  of  pav- 
ing to  be  paid  by  the  city,  except  the  tracks 
of  the  Beaumont  Traction  Company,  It  being 
required  to  pave  between  its  tracks  and  for 
12  inches  on  either  side  of  the  rails.  That 
the  lot  of  land  on  which  said  tax  was  assess- 
ed is  fully  described  in  the  ordinance,  together 
with  the  number  of  feet  in  such  lot,  name  of 
the  owner,  and  proportionate  share  of  the 
cost  of  paving  and  curbing  to  be  paid  for  by 
such  owner,  as  shown  by  the  roll  prepared  by 
the  city  engineer  of  the  city  of  Beaumont 

"(3)  That  on  the  2d  day  of  December,  1903, 
the  city  cotincil  of  Beaumont  regularly  passed 
another  ordinance,  levying  and  assessing  a 
tax  upon  all  property  fronting  and  abutting 
on  Magnolia  avenue  between  Calder  avenue 
and  Long  street  within  said  city,  levying  and 
assessing  against  the  abutting  owners  two- 
■  thirds  of  the  costs  of  paving,  and  all  the 
costs  of  curbing;  that  is,  one-third  of  such 
costs  against  tbe  abutting  ovimers  on  each 
side,  the  balance  of  one-third  to  be  paid  by 
the  city,  except  the  tracks  of  the  Beaumont 
Traction  Company,  which  company  was  re- 
quired to  pay  the  cost  of  paving  between  its 
rails  and  for  12  inches  on  either  side.  That 
the  lot  of  land  on  which  said  tax  was  assess- 
ed is  fully  described  in  said  ordinance,  to- 
gether with  the  name  of  the  owner,  front 
feet,  cost  of  paring,  linear  feet  of  curbing, 
cost  of  curbing,  and  total  cost  of  paving  and 
curbing. 

"(4)  That  prior  to  the  passage  of  the 
aforesaid  ordinance  and  levy  of  said  taxes 
the  city  council  of  the  city  of  Beaumont  in 
regular  session  adopted  a  resolution,  the  ma- 
terial portions  of  which  are  as  follows: 
'Whereas  the  city  council  of  the  city  of  Beau- 
mont deem  it  necessary  to  pave  the  following 
named  streets,  to  wit,  Calder  avenue  from 
Pearl  to  Gulf  streets,  •  •  •  Magnolia 
avenue  from  Calder  to  Long  street  •  •  • 
therefore  be  it  resolved  by  the  city  council 
of  the  city  of  Beaumont  first,  that  the  fol- 
lowing streets  within  said  city  be  paved,  to 
wit.  Magnolia*  avenue  from  Calder  to  Long 
avenue,  •  •  •  Calder  avenue  from  Pearl 
to  Gulf  street  •  •  •  That  the  material 
to  be  used  In  paving  said  streets  shall  be 
vitrified  brick  or  asphalt,  the  determination 
of  the  material  to  be  made  when  the  bids  for 
the  work  on  tbe  above  material  shall  be  open- 
ed. ••  •  That  the  owners  of  the  lots 
•  •  •  fronting  or  abutting  upon  the  streets 
BO  designated  shall  pay  two-thirds  of  the 
costs  of  such  improvements  according  to  the 
number  of  fronting  or  abutting  feet.  Said 
property  owners  to  pay  for  all  curbing  as 
provided  by  the  charter  of  the  city  of  Beau- 
mont' Then  follows  a  section  providing  for 
the  street  railways  to  pave  their  tracks. 
"That  tbe  plans  and  specifications  for  the  par- 
ing  of  the   hereinbefore  mentioned  streets 
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prepared  by  the  city  engineer  and  approved 
by  the  board  of  public  works  are  hereby  ap- 
proved by  the  city  council.'  The  last"  section 
provides  for  the  mayor  to  advertise  for  bids. 
That  the  city  engineer  had  duly  prepared  the 
plans  and  specifications  for  said  improve- 
ments, and  delivered  the  same  to  the  board 
of  public  works,  and  the  same  were  approved 
by  that  board,  who  so  reported  to  the  council, 
and  the  said  report  and  said  plans  and  speci- 
fications were  duly  adopted. 

"(5)  That  thereupon  the  mayor  of  the  city 
of  Beaumont  advertised  for  bids,  and  bids 
were  received,  as  provided  by  the  charter, 
and  were  opened,  and  the  contract  was  award- 
ed to  the  lowest  and  best  bidder,  and  Thur- 
ber  or  vitrified  brick  was  selected  and  desig- 
nated by  the  council  for  the  pavement,  and 
brick  for  curbing,  and  the  contractor  duly 
entered  upon  the  i)erformanee  of  the  con- 
tract, and  completed  and  finished  his  con- 
tract for  said  paving  and  curbing  on  or  about 

the day  of ,  and  the  Job    was 

duly  accepted  and  paid  for  by  the  city  coun-. 
ell. 

"(6)  It  is  further  agreed  that,  the  bids  for 
the  work  having  been  received  and  opened, 
and  the  cost  of  the  improvements  ascertain- 
ed, the  city  engineer  prepared  a  roll  de- 
scribing the  lota,  stating  the  name  of  the 
owner,  the  number  of  front  feet  In  such  lots 
fronting  on  the  streets  to  be  improved,  the 
proportionate  amount  of  the  cost  of  the  Im- 
provement to  be  borne  by  such  owner  of  abut- 
ting property,  the  streets  occupied  by  the 
street  railway,  and  the  amount  or  proportion 
of  the  cost  to  be  borne  by  such  railway. 

"(7)  It  is  agreed  that  the  defendant  was, 
at  the  time  of  the  levy  of  said  taxes,  a  citi- 
zen of  the  city  of  Beaumont,  and  that  he 
owned  at  said  time,  and  for  a  long  time  prior 
thereto,  and  ever  since,  lots  15  and  16  of 
block  4  of  the  Calder  addition  to  the  city 
of  Beaumont,  fronting  100  feet  on  Calder 
avenue,  and  140  feet  on  Magnolia  avenue,  and 
within  the  district  designated  by  the  city  coun- 
cil for  the  improvement  of  said  streets.  That 
said  lots  were  included  in  the  roll  of  the  city 
engineer  and  in  the  said  ordinances,  and  were 
assessed  to  the  defendant,  and  the  cost 
of  the  Calder  avenue  paving  so  assessed 
against  said  defendant,  in  accordance  with 
the  manner  prescribed  by  the  city  charter, 
was  $401.88,  and  the  curbing  $74.10,  aggre- 
gating $475.98,  and  the  cost  of  the  paving 
on  Magnolia  avenue,  so  assessed  and  ascer- 
tained, was  the  sum  of  $450,  and  for  the 
curbing  $98.48. 

"(8)  That  after  the  completion  of  the  said 
roll,  and  including  the  defendant's  property 
therein,  the  same  was  delivered  to  the  city 
secretary,  and  thereupon  the  city  secretary 
Issued  two  notices  to  the  defendant  relating 
to  the  assessment  on  Calder  and  Magnolia 
avenues,  of  which  the  following  is  a  copy: 
'Mr.  Tom  J.  Russell:  Tou  will  take  notice 
that  the  city  council  of  the  city  of  Beau- 
mont, by  ordinance  duly  passed  on  the  6th 


day  of  May,  1903,  ordered  the  paving  of 
Calder  street  in  the  city  of  Beaumont,  said 
paving  to  be  of  Thurber  brick  on  shell  con- 
crete with  brick  curbing.  That  the  propor- 
tionate cost  of  said  improvement  on  the  100 
feet,  lots  Nos.  15  and  16,  block  No.  4,  being 
186»/io  square  yards  of  paving,  is  $401.88, 
and  for  lUMt  lineal  feet  of  curbing  is  $73.42, 
making  a  total  of  cost  to  be  paid  by  you  for 
the  Improvement  on  said  street  on  which 
your  property  fronts  or  abuts  $475.30.  And 
you  are  hereby  cited  to  be  and  appear  before 
the  honorable  city  council  of  the  city  of 
Beaumont,  at  the  regular  meeting  thereof 
to  be  held  on  the  21st  day  of  July,  1903,  to 
show  cause,  if  any,  why  the  amount  of  the 
cost  to  be  apportioned  to  you  for  aaid  im- 
provements shall  not  be  levied  and  assessed 
as  a  tax  upon  the  herein  described  property. 
W.  A.  Ives,  City  Secretary  of  the  City  of 
Beaumont,  by  3.  G.  Sutton,  Deputy.  Beau- 
mont, Tex.,  July  8,  1903.'  'Come  to  hand 
this  14th  day  of  July,  1903,  and  executed  the 
15th  day  of  July,  1903,  by  delivering  to  Tom 
J.  Russell  a  true  copy  of  this  writ  J.  H. 
Stewart,  City  Marshal  of  the  City  of  Beau- 
mont, by  Charles  H.  Llgon,  Deputy.'  That 
the  notice  relating  to  the  assessment  of  Mag- 
nolia avenue  was  duly  given,  and  is  the  same 
in  terms,  except  the  figures,  which  figures  are 
the  same  as  those  hereinbefore  stated  with 
reference  to  the  assessment  for  Magnolia 
avenue  paving  and  curbing. 

"(9)  It  is  further  agreed  that  afterwards 
the  defendant  appeared  before  the  city  coun- 
cil, and  the  following  findings  were  made  by 
said  council,  to  wit:  'At  a  regular  adjourn- 
ed meeting  of  the  city  council  of  the  city  of 
Beaumont,  held  August  12,  1903,  the  mayor 
and  a  quorum  of  aldermen  being  present,  Mr. 
Tom  J.  Russell,  the  owner  of  lots  16  and  16 
in  block  4  of  the  Calder  addition  to  the  city 
of  Beaumont,  appeared  In  person  before  the 
city  council  to  show  cause  why  the  amount 
of  costs  apportioned  to  said  owner  should 
not  be  levied  and  assessed  as  a  tax  upon  the 
above-described  property.  The  petition  of 
the  said  Tom  J.  Russell  setting  forth  the 
objections  thereto  was  read,  and,  the  evi- 
dence having  been  heard  and  fully  under* 
stood  by  the  city  council,  it  is  considered  by 
the  council  that  the  objections,  and  none  of 
them,  are  sustained,  and  the  city  council  of 
the  city  of  Beaumont  further  finds  that  the 
costs  apportioned  will  not  materially  and 
substantially  exceed  the  special  benefits  ac- 
cruing to  said  property  by  said  paving,  but 
that  the  special  benefits  accruing  to  said 
property  by  the  said  paving  will  exceed  the 
cost  apportioned  against  said  owner,  and  to 
be  levied  and  assessed  as  a  tax  on  the  above- 
described  property,  and  the  city  council  so 
finds.' 

"(10)  It  is  fiurther  admitted  and  agreed 
that  sections  2  and  3  of  the  ordinances  as- 
sessing the  said  tax  for  the  paving  and  curb- 
ing of  Magnolia  and  Calder  avenues  provide 
as  follows: 
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"  'Sec.  2.  That  the  said  tax  so  levied  and 
assessed  shall  become  dne  and  payable  upon 
the  completion  of  the  paving  upon  which  the 
portions  of  said  streets  on  which  said  lot 
•    •    •    abuts. 

"  'Sec.  3.  That  the  amount  of  the  tax  here- 
by levied  and  assessed,  together  with  the 
cost  of  collecting  the  same  and  ten  per  cent 
Interest  per  annum  from  the  date  same  Is 
due  Is  hereby  declared  a  Hen  against  the  said 
lots  •  *  *  and  shall  be  a  personal  charge 
against  the  owner    •    •    •    thereof.* 

"(11)  It  Is  further  admitted  that  at  the 
time  of,  and  long  prior  to,  the  passage  of 
the  aforesaid  ordinances,  and  the  proceed- 
ings had  thereunder  osseBsIng  the  tax,  and 
ever  since,  up  to  the  present  time,  the  de- 
fendant resided  on  said  property  as  his  home- 
stead, and  the  same  was,  and  still  is,  the 
homestead  of  the  defendant  from  July  4, 
1890,  up  to  date. 

"(12)  For  the  purpose  of  simplifying  the 
questions  involved  it  is  further  agreed  that 
all  of  the  proceedings  taken  by  this  city  coun- 
cil, by  virtue  of  its  charter,  was  regular  and 
in  accordance  with  said  charter,  that  the  work 
was  let  according  to  the  charter  and  ordi- 
nances, and  that  all  things  were  regular." 

In  the  case  of  Hlgglns  v.  Bordages,  88  Tex. 
458,  31  S.  W.  52,  803,  53  Am.  St  Eep.  770, 
our  Supreme  Court  decided  that  an  assess- 
ment for  street  Improvements,  not  made  in 
accordance  with  the  Constitution  and  laws 
regulating  the  levy  and  assessment  of  ad 
valorem  taxes,  was  not  a  tax  as  that  term  is 
used  In  section  60,  art  16,  of  the  Constitu- 
tion of  this  state,  exempting  the  homestead 
of  a  family  from  forced  sale  for  the  payment 
of  any  debt,  except  for  the  purchase  money 
thereof,  taxes  due  thereon,  or  work  and  ma- 
terial used  in  constructing  improvements 
thereon,  and  therefore  no  lien  could  be  en- 
forced against  the  homestead  to  secure  the 
payment  of  such  assessment  Under  this  de- 
cision the  trial  court  properly  held  that  ap- 
pellant had  no  lien  upon  the  property  of  ap- 
pellee to  secure  the  payment  of  the  assess- 
ment sought  to  be  recovered  in  this  suit  The 
case  of  Kettle  v.  City  of  Dallas,  35  Tex.  Civ. 
App.  632,  80  S.  W.  874,  10  Tex.  Ci.  Rep.  340, 
relied  on  by  appellant,  does  not  sustain  the 
contention  that  a  Hen  can  be  enforced  against 
a  homestead  to  secure  the  payment  of  an 
assessment  of  this  kind.  In  the  Kettle  Case 
the  tax  levied  against  the  homestead  for  street 
Improvement  purposes  was  an  ad  valorem  tax 
and  was  levied  and  assessed  In  accordance 
with  the  provisions  of  the  Constitution  and 
laws  regulating  the  levy  and  assessment  of 
such  tax,  and  was  therefore  a  tax  for  which 
the  homestead  might  be  sold  under  the  provi- 
sions of  the  Constitution  before  cited.  This 
disposes  of  the  only  assignment  of  error  pre- 
sented In  appellant's  brief. 

Under  cross-assignment  appellee  assails  the 
Judgment  against  him  for  the  amount  of  said 
assessments,  on  the  grounds,  first,  that  it  does 
not  appear  that  the  benefit  accruing  to  his 


property,  by  reason  of  the  Improvement  of 
the  street,  was  equal  to  the  amount  of  the  as- 
sessments made  against  him  for  such  Improve- 
ment; and,  second,  that  plaintiffs  cause  of 
action  for  the  recovery  of  said  assessments 
was  barred  by  the  statute  of  limitation  of  two 
years.  Neither  of  these  objections  to  the 
Judgment  can  be  sustained.  After  due  notice 
the  appellee  appeared  before  the  city  council, 
and  there  was  a  hearing  by  the  council  upon 
the  issue  of  whether  the  proportion  of  the 
cost  of  the  improvements  assessed  against 
him,  as  shown  by  the  report  of  the  city  en- 
gineer, exceeded  the  special  benefit  accruing 
to  his  property  by  reason  of  such  Improvement 
of  the  streets.  Upon  this  hearing  the  coun- 
cil found  that  the  value  of  the  special  benefit 
to  appellee's  property  exceeded  the  assessment 
made  against  him.  Under  section  36  of  the 
charter  of  the  city  of  Beaumont  before  re- 
ferred to,  this  finding  is  made  conclusive 
against  appellee.  If  appellee's  contention 
that  the  Legislature  had  no  authority  to  pro- 
vide in  said  charter  that  the  finding  of  the 
city  council  upon  this  issue  should  be  con- 
clusive is  sound,  such  finding  is  at  least  prima 
facie  evidence  of  the  fact  so  found,  and,  ap- 
pellee not  having  offered  any  evidence  showing 
or  tending  to  show  tliat  the  assessment  ex- 
ceeds the  value  of  the  special  benefit  to  his 
property,  his  objection  to  the  Judgment  on 
ttiat  ground  cannot  be  sustained.  The  as- 
sessment which  was  held  Invalid  in  the  case 
of  Hutcheson  v.  Storrie,  92  Tex.  685,  51  S.  W. 
848,  45  L.  B,  A.  289,  71  Am.  St  Rep.  884, 
was  made  under  the  provisions  of  a  city 
charter  which  did  not  require  the  city  coun- 
cil to  determine,  before  the  assessment  was 
made,  that  it  did  not  exceed  the  special  bene- 
fit to  the  property,  and  there  was  no  such 
finding  by  the  council  in  that  case.  It  was 
therefore  held  by  the  Supreme  Court  tliat  the 
assessment  was  prima  fade  illegal,  and  the 
property  owner  In  a  suit  to  enjoin  Its  collec- 
tion was  not  required  to  show  that  It  ex- 
ceeded the  value  of  the  special  benefit  to  his 
property  caused  by  the  improvement  We 
tlilnk  the  case  cited  is  easily  distinguished 
from  the  one  we  are  now  considering. 

The  record  does  not  sustain  appellee's  con- 
tention that  the  suit  was  not  filed  within  two 
years  after  appellant's  cause  of  action  accrued. 
The  original  petition  and  citation  had  been 
lost,  and  the  evidence  introduced  on  the  sub- 
ject shows  that  the  suit  was  filed  about  Janu- 
ary 22,  1906.  Under  the  ordinance  levying 
the  assessments  they  became  due  and  payable 
when  the  Improvements  were  completed  in 
front  of  the  property  upon  which  such  as- 
sessment was  made.  The  date  upon  which 
the  improvements  were  completed  in  front  of 
appellee's  property  Is  not  fixed  more  definitely 
than  that  It  was  some  time  in  the  month  of 
December,  1905.  Section  3Gj  of  the  charter  of 
the  city  of  Beaimiont  provides  that  if  such 
assessment  is  not  paid  within  30  days  after 
it  becomes  due,  it  shall  be  the  duty  of  the 
city  attorney  to  institute  suit  therefor.    Un- 
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der  this  provision  of  the  charter  no  suit  could 
have  been  maintained  against  appellee  If 
bronght  In  less  than  30  days  after  the  assess- 
ments became  due,  and  limitation  did  not  be- 
gin to  run  against  the  city  until  Its  right  to 
sue  had  accrued.  The  facts  as  before  stated 
fall  to  show  that  appellant's  cause  of  action 
accrued  more  than  two  years  before  the  filing 
of  this  suit,  and  therefore  the  plea  of  limi- 
tation is  not  sustained. 

None  of  the  assignments  show  any  error  in 
the  Judgment  of  the  trial  court,  and  it  Is 
therefore  affirmed. 

Affirmed. 


McCLABT  et  al.  t.  TREZBVANT  ft 
COCHRAN. 

(Court  of  Civil   Appeals   of  Texas.      Oct.   10, 
1908.) 

1.  Pbincipai,  and   SuMrrr   ({  69»)— Extent 
OF  Liability. 

The  liability  of  sureties  cannot  be  extend- 
ed by  construction. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {  103 ;   Dec  Dig.  t  59.»] 

2.  Insurance  (8  83*)— Agents'  Bonds— Lia- 
bility  of  subety. 

A  surety  in  a  bond  of  an  insurance  agent, 
conditioned  for  his  faithfully  paying  over  sums 
due  for  moneys  received  for  premiums  and  per- 
forming other  duties  of  agent,  is  not  liable  for 
the  failure  of  the  agent  to  pay  a  premium  note 

f>rocured  from  an  insured,  and  indorsed  and  de- 
ivered  to  the  general  agent  of  insurer,  the  agent 
having  taken  the  note  and  indorsed  it  pursuant 
to  instructions  from  the  general  agent. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  109 ;   Dec.  Dig.  §  83.*] 

3.  Appeal  and  ETbbob  ($  1175*)— Disposition 
OF  Cause  on  Appeal. 

Where  the  facts  were  fully_  developed  on 
the  trial,  the  court  on  appeal  will  render  such 
judgment  as  should  have  oeen  rendered  in  the 
court  below. 

[H3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4573-4579;  Dec.  Dig.  g 
1175.*] 

Appeal  from  Dallas  County  Court;  W.  M. 
Holland,  Judge. 

Action  by  Trezevant  ft  Cochran  against  K. 
C.  McClary  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal  Reversed 
and  rendered. 

W.  S.  Terrell,  for  appellants.  Crane  ft 
Gilbert,  for  appelleea. 

TALBOT,  J.  At  the  last  term  of  this 
court  we  affirmed  the  Judgment  of  the  lower 
court  In  this  case  without  a  written  opinion, 
and  appellants  have  filed  a  motion  for  a  re- 
hearing. Further  consideration  of  the  case, 
upon  this  motion,  has  led  to  the  conclusion 
that  we  were  in  ertor  in  affirming  said  Judg- 
ment, and  that  it  should  be  reversed.  Appel- 
lees were  the  general  agents  for  the  South- 
western Department  of  the  Fire  Association 
of  Philadelphia,   with  authority  to  appoint 


local  agents  and  empower  them  to  receive 
proposals  for  insurance  by  said  fire  associa- 
tion against  loss  or  damage  by  fire,  to  fix 
rates  of  premium,  receive  moneys,  and  to 
countersign,  issue,  renew,  and  consent  to  the 
transfer  of  policies  of  Insurance,  subject  to 
such  instructions,  rules,  and  regulations  as 
might  be  given  by  said  Trezevant  ft  Cochran. 
On  November  28,  1908,  J.  C.  Welch  was  ap- 
pointed such  agent  by  Trezevant  &  Cochran, 
and  on  that  day  entered  into  a  bond  payable 
to  them,  conditioned  "that  if  the  above-bound- 
en  agent  shall  faithfully  and  punctually  pay 
over,  at  Dallas,  Tex.,  to  said  Trezevant  ft 
Cochran,  general  agents,  all  sums  due  or  that 
may  become  due  to  them,  as  general  agents, 
aforesaid,  from  time  to  time,  for  moneys  col- 
lected or  received  by  said  agent  for  premiums 
on  policies  of  Insurance,  or  for  any  other 
account  whatever,  and  shall  well  and  truly 
perform  all  the  other  duties  of  such  agent  of 
said  company  and  comply  with  all  instruc- 
tions contained  In  his  commissions  of  author- 
ity and  that  may  be  from  time  to  time  com- 
municated to  said  agent  by  said  Trezevant  & 
Cochran,  general  agents,  or  their  proper  rep- 
resentative— ^then  this  obligation  shall  be  null 
and  void,"  etc.  On  or  about  the  29th  day 
of  May,  1902,  appellees  sent  a  general  lett» 
of  instructions  to  all  of  their  local  agents  In 
Texas,  including  J.  C.  Welch,  In  which, 
among  other  things,  they  said:  "Concerning 
the  collection  of  premiums  on  gin  policies,  we 
make  the  same  request  of  our  local  agents 
this  year  that  we  made  last  year ;  that  is,  to 
have  a  specific  understanding  with  each  cus- 
tomer as  regards  the  time  and  number  of  pay- 
ment of  the  premium.  Of  course  we  prefer 
to  have  the  premium  paid  in  cash,  but  we  are 
prepared  to  take  notes  therefor,  bearing  In- 
terest at  10  per  cent,  per  annum  from  date  of 
policy,  and  running  30  or  60  days,  as  may  be 
desired,  hut  In  no  event  to  mature  later  than 
October  1,  1902.  These  notes  must  be  taken 
on  our  regular  gin  note  forms,  which  contain 
a  condition  that  if  same  Is  not  paid  at  ma- 
turity, the  policy  becomes  null  and  void ;  and 
In  each  case  the  note  must  l>e  indorsed  by  the 
local  agent  taking  same."  About  September 
8,  1903,  J.  C.  Welch,  as  local  agent  issued 
a  policy  of  Insurance  In  the  Fire  .Association 
of  Philadelphia,  covering  certain  gin  property 
of  J.  S.  Mills  at  Dodd  City,  in  Fannin  coun- 
ty, Tex.,  and  in  lieu  of  cash  payment  of 
premium  accepted  therefor  said  Mills'  prom- 
issory note,  in  accordance  with  the  instruc- 
tions contained  In  Trezevant  ft  Cochran's 
said  letter  of  date  May  28,  1902.  This  note 
was  sent  by  Welch  to  appellees  at  Dallas, 
Tex.,  and  payment  thereof,  at  maturity,  was 
refused  by  both  Mills  and  Welch.  The  policy 
of  insurance  issued  to  Mills  was  canceled 
on  February  6,  1904,  and  this  suit  Instituted 
In  the  Justice  court  to  recover  of  J.  C.  Welch 
and  the  sureties  on  his  said  bond  the  earned 
portion  of  the  premium  of  said  policy,  to> 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Diss.  INT  to  date,  A  ReDorter  Indexes 
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Cether  with  Interest  and  attorney's  fees,  as 
provided  for  In  said  note.  Before  trial  lo 
the  Justice  court  the  suit  was  dismissed  as 
to  Welch,  upon  the  ground  that  he  was  no- 
toriously insolvent,  and  Judgment  rendered 
in  said  court  for  the  plaintiffs  against  said 
sureties  for  the  amount  sued  for,  and  upon 
an  appeal  to  the  county  court  judgment  was 
again  rendered  in  favor  of  plalntllTs,  and  the 
appellants  have  appealed  to  this  court 

The  principal  question  arising  on  the  ap- 
peal Is,  was  the  failure  of  J.  C.  Welch  to  pay 
the  note  signed  by  him  with  Mills,  for  the 
premium  to  become  due  for  insurance  Issued 
to  Mills,  a  breach  "of  his  bond,  for  which  ap- 
pellants, the  sureties  on  said  bond,  were  lia- 
ble? It  will  be  observed  that  the  condition 
-of  the  bond  is  that  the  agent,  Welch,  "shall 
faithfully  and  punctually  pay  over  to  Treze- 
vant  &  Cochran  all  sums  due  or  that  may 
become  due  to  them  for  moneys  collected  or 
received  by  him  for  premiums  on  policies  of 
Insurance  or  for  any  other  account  whatever, 
and  shall  well  and  truly  perform  all  the 
other  duties  of  agent  of  the  Fire  Association 
of  Philadelphia,"  etc  That  the  liability  of 
sureties  Is  strlctlssiml  Juris,  and  cannot  be 
extended  by  construction,  is  settled  law.  In 
the  case  of  Weed  Sewing  Machine  C!o.  v.  Wln- 
«hel,  107  Ind.  260,  7  N.  B.  881,  it  is  well  said 
that,  "the  bond  having  been  executed  pre- 
sumptively with  reference  to,  and  to  secure 
the  performance  of,  the  contract  of  agency, 
the  liability  of  the  sureties  cannot  be  extend- 
ed so  as  to  embrace  transactions  beyond  the 
scope  of  the  contract  with  which  it  was  exe- 
cuted; nor  can  they  be  held  to  answer  for 
the  failure  of  the  agent,  except  such  failure 
relates  to  some  duty  Imposed  by  the  contract 
creating  the  relation  of  principal  and  agent." 
The  facts  alleged  or  proved  do  not  bring  the 
present  case  within  the  rule  here  laid  down. 
The  obligation  of  the  bondsmen,  McClary  & 
Dickey,  Is  that  their  principal,  Welch,  shall 
pay  to  Trezevant  &  Cochran  all  sums  due,  or 
that  might  become  due,  to  them  for  moneys 
collected  or  received  by  the  said  Welch  as 
their  agent,  and  that  he  shall  perform  all  the 


other  duties  Imposed  upon  him  as  such  agent 
The  suit  is  not  to  recover  mon«y  collected  or 
received  by  the  agent  for  premiums  on  poli- 
cies of  insurance  or  on  other  account,  but  la 
an  action  to  recover  an  amount  alleged  to  be 
due  on  a  note  taken  for  such  premiums,  and 
signed  by  Welch,  in  accordance  with  instruc- 
tions of  appellees,  and  which  had  not  been 
collected.  Such  liability  on  the  part  of 
Welch  was  not  provided  for  or  contemplated 
by  the  terms  of  the  bond,  to  which  appel- 
lants' liability  must  be  restricted.  The  note 
signed  by  Welch  as  surety  for  Mills,  to  whom 
the  Insurance  policy  was  Issued,  and  for  the 
nonpayment  of  which  appellants  are  sought 
to  be  held  liable,  was  a  new  and  different 
obligation  from  any  assumed  in,  or  contem- 
plated by,  the  contract,  to  secure  the  per- 
formance of  which  the  bond  was  executed, 
and  appellants  as  sureties  on  said  bond  are 
not  liable  for  its  payment  That  Welch,  by 
signing  the  note,  rendered  himself  personal- 
ly liable  for  its  payment,  Is  not  questioned; 
but  his  failure  or  refusal  to  pay  it  was  not  a 
breach  of  that  stipulation  In  the  bond,  to  the 
effect  that  he  should  "well  and  truly  perform 
all  the  other  duties  of  such  agent  of  said 
company  and  comply  with  all  instructions" 
given  him,  for  which  the  sureties  on  tils  bond 
were  liable.  He  was  instructed  to  take  Mills' 
note  for  the  premlmn  to  become  due  on  the 
policy  Issued  to  Mills,  and  to  Indorse  said 
note  himself.  This  he  did,  in  full  compliance 
with  his  Instructions,  thereby  assuming  a 
personal  obligation,  the  discharge  of  which 
was  not  one  of  the  duties  comprehended  or 
contemplated  by  the  language  of  the  bond 
last  above  quoted. 

This  disposes  of  the  case,  and  no  other 
question  need  be  discussed.  The  facts  were 
fully  developed  on  the  trial  in  the  county 
court,  and  it  becomes  our  duty  to  render  here 
such  Judgment  as  should  have  been  rendered 
in  that  court. 

It  is  therefore  ordered  that  the  Judgment 
of  the  court  below  be  reversed,  and  that 
Judgment  be  here  rendered  for  appellants. 

Reversed  and  rendered. 
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SODTHBRN  ORCHARD  PLANTING  CO.  ▼. 
TURNER. 

(Supreme  Court  of  Arkansas.    Sept  28,  1908.) 

Landlobd  and  Tenant  —  Agbicux,tubal 
liBASB— Landlord's  Rights  —  Attachment. 
An  agricultural  tenant  vacated  the  prem- 
ises in  debt  to  the  landlord,  but  left  a  crop. 
The  landlord  sued  for  the  debt  and  attached 
the  tenant's  goods.  Held  that,  while  it  was 
proper  to  determine  the  amount  of  the  debt 
by  the  outcome  of  the  crop  as  handled  by  the 
landlord,  it  was  improper  to  make  the  validity 
of  the  attachment  dependent  thereon,  since  that 
depended  upon  the  fair  market  value  of  the 
crop  when  the  tenant  vacated. 

Appeal  from  Circuit  Court,  Polk  County; 
Jas.  S.  Steel,  Judge. 

Action  by  tlie  Southern  Orchard  Planting 
Company  against  J.  J.  Turner.  From  a  Judg- 
ment of  the  circuit  court  for  defendant,  on 
appeal  from  Justice  court,  plaintiff  appeals. 
Reversed  and  remanded. 

Turner  rented  40  acres  of  land  in  Sevier 
county  from  the  Southern  Orchard  Plant- 
ing Company  for  the  year  1905.  The  com- 
puuy  furnished  him  sapplles  and  a  team. 
In  1006  be  owed  a  balance  to  the  company, 
and  rented  another  40-acre  tract  from  It,  and 
was  to  cultivate  on  orchard  thereon,  for 
which  he  was  to  receive  $50,  and  to  raise 
a  crop  of  cotton  and  com.  The  company  con- 
tinued to  supply  him.  He  failed  to  cultivate 
the  orchard  as  required  by  the  company,  and 
refused  to  gather  bis  crop  or  to  complete 
his  contract  with  the  company,  and  on  the 
7th  day  of  October  he  vras  notified  to  va- 
cate. On  the  10th  of  October  the  orchard 
company  made  an  affidavit  to  attach  his 
goods;  the  affidavit  stating  that  he  was 
about  to  remove  his  property,  or  a  material 
part  thereof,  out  of  this  state,  not  leav- 
ing enough  therein  to  satisfy  the  plaintifTs 
cinim,  in  conformity  to  section  344  of  Kir- 
by's  Digest  There  was  a  trial  in  the  Jus- 
tice court,  which  resulted  in  a  Judgment  for 
the  plaintiff  for  the  full  amount  of  the  claim, 
and  attachment  was  sustained.  The  defend- 
ant appealed  to  the  circuit  court,  and  in  Oc- 
tober, 1907,  the  case  was  tried  in  the  Polk 
circuit  court,  where  it  was  taken  on  a  change 
of  venue.  The  orchard  company  took  charge 
of  the  crop,  gathered  and  marketed  It,  and 
claimed  a  balance  due,  after  crediting  him 
with  the  proceeds  of  the  crop,  of  $166.01. 
The  defendant  claimed  that  he  had  been 
charged,  with  unreasonable  amounts  and  that 
he  had  not  received  proper  credits  by  the 
orchard  company.  There  was  no  dispute  as 
to  the  indebtedness  at  the  time  of  the  attach- 
ment. At  the  time  of  the  attachment  three 
bales  of  cotton  had  been  gathered  and  the 
proceeds  credited  to  Turner.  This  amounted 
to  $156.20,  leaving  an  undisputed  balance 
at  that  time  of  $175.30.  Subsequent  to  the 
attachment  he  received  credit  for  4%  bales  of 
cotton,  $37.38  for  cotton  seed,  and  for  100 
bushels  of  corn  at  50  cents  per  bushel.  These 
credits  were  received  in  October,  November, 


and  December,  1906;  the  last  being  the  17tb 
of  December. 

The  court  gave  these  Instmctions:  "If  yoa 
believe  from  a  preponderance  of  the  evidence 
that  the  defendant,  J.  3.  Turner,  was  at  the 
time  this  suit  was  instituted  indebted  to  the 
plaintiff,  the  Southern  Orchard  Planting  Com- 
pany, in  any  amount,  then  in  that  event 
your  verdict  should  be  for  the  plaintiff  for 
whatever  amoimt  you  should  find  due  from 
the  evidence."  "The  defendant  denies  the 
account  sued  upon,  and  the  burden  is  upon 
the  plaintiff  to  establish  each  it^n  of  the 
account,  and  It  is  not  sufficient  of  itself  to 
establish  the  fact  that  the  statements  intro- 
duced in  evidence  are  correct  copies  of  the 
book  entries,  but  the  correctness  of  the  book 
entries  themselves  must  be  established  by  a 
fair  preponderance  of  the  evidence."  "Yon 
will  charge  the  defendant  with  whatever 
amount  of  the  account  that  is  established, 
together  with  a  reasonable  expense  incident 
to  caring  for,  harvesting,  and  marketing  the 
crop,  and  you  will  credit  lilm  with  a  reas<m- 
able  value  of  the  crop  received  by  plaintiffs, 
together  with  the  amount  of  his  i)ersonal 
labor,  established  by  a  preponderance  of  the 
evidence  upon  the  part  of  the  defendant,  and 
you  win  then  strike  a  balance  and  give  Judg- 
ment therefor  In  favor  of  which  ever  party 
the  balance  Is  due  to."  "If  yon  find  for  the 
defendant  upon  the  account,  you  will  give 
him  Judgment  for  damages  in  whatever  sum 
you  find  from  the  evidence  was  a  reasonable 
usable  value  of  the  property  attached  from 
the  time  attached  to  the  present  time,  not 
exceeding  $150."  The  Jury  returned  a  ver- 
dict of  $50  for  the  defendant,  and  the  or- 
diard  company  has  appealed. 

J.  8.  Lake  and  J.  D.  Head,  for  appellant 
Otis  T.  Wingo,  for  appellee. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  It  is  earnestly  Insisted  that  the  evi- 
dence does  not  sustain  the  verdict;  and  it  must 
be  admitted  that  it  is  doubtful  whether  the 
record  shows  sufficient  evidence  to  sustain  the 
verdict  that  there  was  no  Indebtedness.  It  was 
within  the  province  of  the  Jury  to  disallow 
the  Item  of  $50  for  gathering  the  crop,  and 
possibly  some  other  items  that  were  attack- 
ed as  unreasonable,  which  are  not  definitely 
explained  In  the  evidence;  and  the  Jury 
were  authorized,  under  the  defendant's  evi- 
dence, to  have  allowed  blm  some  credits 
which  he  was  not  given.  But  whether,  al- 
lowing the  full  force  to  aU  of  the  defend- 
ant's evidence,  there  was  enough  evidence  to 
sustain  the  verdict  may  well  be  questioned. 
As  the  instructions  were  erroneous,  however, 
it  is  not  necessary  for  the  court  to  pass  upon 
the  sufficiency  of  the  evidence,  as  the  case 
may  be  more  fully  developed  at  another  trial. 

At  the  time  of  the  attachment  Turner  was 
owing  the  orchard  company  $175.30,  after 
allowing  him  full  credit  for  SfA  bales  of  cot- 
ton that  it  had  received.  If  the  fair  market 
value  of  the  property  that  he  left  was  suffl- 
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clent  to  bare  paid  the  plaintiff's  claim  at 
that  time,  then  the  plaintiff  had  no  ground 
of  attachment.  It  might  hare  been  tliat  the 
market  value  of  his  crop  at  that  time  was 
not  equal  to  the  plalntlfTs  debt,  and  that 
the  plaintiff,  by  good  husbandry,  worked  out 
the  cr(9  80  that  It  did  pay  its  claim.  In 
which  event,  the  attachment  sboold  be  sus- 
tained, and  the  cost  Incident  thereto  be  ad- 
Judged  against  the  defendant  up  to  the  time 
the  debt  was  liquidated  by  plalntUTs  realiza- 
tion of  the  crop.  On  the  other  hand,  the 
crop  may  have  l)een  of  a  market  ralue  more 
than  Bofflclent  to  have  paid  the  plaintiff's 
claim,  and  yet  the  plaintiff,  by  poor  husband- 
ry, had  not  received  enough  therefrom  to  pay 
its  debt.  In  which  event  the  attachment 
should  not  be  sustained. 

There  was  another  Issue  as  to  whether  the 
debt  had  been  paid.  If  the  debt  bad  been 
paid  by  the  plaintiff  so  gathering  and  mar- 
keting the  crop  that  it  liquidated  the  In- 
debtedness, then  there  should  be  no  recovery 
In  favor  of  the  plaintiff  for  the  debt;  and 
if  it  overpaid  It  there  should  be  a  recovery 
In  favor  of  the  defendant  for  the  excess; 
and  if,  under  proper  care,  the  crop  had  not 
paid  the  debt,  the  plaintiff  should  have  judg- 
ment for  the  balance.  This  is  a  separate 
Issue  from  the  one  on  the  attachment,  and 
should  not  be  confounded  with  it,  and  the 
fate  of  the  attachment  made  to  hang  upon  it 

In  the  third  Instruction  the  court  cor- 
rectly instructed  the  jury  as  to  striking  a 
balance  between  the  plaintiff  and  defendant 
and  giving  judgment  accordingly ;  but  In  the 
fourth  instruction  the  Jury  were  told,  after 
such  balance  was  struck  and  they  should  find 
for  the  defendant  on  the  account,  then  they 
should  give  him  judgment  for  damages  In 
whatever  sum  the  evidence  showed  was  the 
reasonable  usable  value  of  the  property  at- 
tached from  the  date  of  the  attachment  This 
was  confounding  the  two  Issues,  and  made 
the  sustaining  of  the  attachment  dependent 
upon  the  outcome  of  the  crop  as  handled  by 
the  plaintiff.  It  was  proper  for  the  question 
of  debt  to  be  determined  by  that,  but  not  prop- 
er for  the  Issue  on  the  attachment  to  be  so 
determined,  for  the  reasons  heretofore  ex- 
plained. 

Judgment  reversed,  and  cause  remanded. 


UNITED  STATES  FIDELITY  ft  GUARAN- 
TY CO.  et  al.  V.  BANK  OF  BATBSVILLB. 
(Supreme  Court  of  Arkansas.    July  6, 1908.) 

1.  IWSURANCE— iNMtMNrrT      INSURAHCK— COH- 
TBACT9— CONSTBUCnON. 

A  bond  Indemnifying  an  employer  against 
the  fraud  or  dishonesty  of  an  employ*  amount- 
ing to  larceny  or  embezzlement  does  not  cover 
a  loss  due  to  carelessness  of  the  employ*. 

2.  SAint—EviDBNCE— Sufficiency. 

In  an  action  on  a  bond  indemnifying  an  em- 
ployer against  fraud  or  dishonesty  of  an  em- 
ploy*, evidence  keld  not  to  show  a  shortage  in 
the  accounts  of  the  employ*,  due  to  his  traud 
or  dishonesty  amounting  to  larceny  or  embezzle- 
ment. 


8.  BVlnENCB— PBKSmtPTTONB — Ikhocehce. 

The  law  presumes  every  man  honest  until 
the  contrary  Is  shown. 

SEd.  Note< — For  cases  in  (wint,  see  Cent.  Dig. 
.  20,  Evidence,  g  81.] 

4.  INSUKANCK— INDIMNITT      INSUEANCE— CON- 
TBACTS— BBEACH    OF    WaBBANTIES. 

An  application  for  Insurance,  indemnifying 
a  bank  against  the  dishonesty  or  fraud  of  an  em- 
ploy* engaged  as  time  check  buyer,  warranted 
that  the  employ*  would  account  once  a  month, 
that  remittances  to  him  would  be  checked  up 
three  times  a  month  by  the  cashier  of  the  bank, 
etc.  The  bond  issued  made  the  application  a 
part  thereof.  Money  delivered  to  the  employ* 
to  buy  checks  was  charged  to  his  accounts,  and 
the  checks  and  expense  accounts  sent  in  were 
credited  thereon.  A  balance  was  struck,  and  he 
was  considered  to  have  on  hand  the  amount 
thereof;  but  no  effort  was  made  to  ascertain 
whether  the  money  was  on  hand,  or  in  whose 
possession  it  was.  Had  the  employ*  been  re- 
quired to  account,  no  shortage  would  probably 
have  resulted.  Held,  that  the  bank  failed  to 
comply  with  the  warranties,  and  could  not  re- 
cover for  a  loss  sustained. 

5.  SAin— OOHSTBUCnON. 

A  contract  indemnifying  an  employer  against 
the  dishonesty  or  default  of  employ*s  is  subject 
to  the  rules  governing  the  construction  of  other 
Insurance  contracts. 

Appeal  from  Independence  Chancery  Court ; 
Geo.  T.  Humphries,  Chancellor. 

Suit  by  the  Bank  of  Batesvllle  against  the 
United  States  Fidelity  &  Guaranty  Company 
and  another.  From  a  decree  for  plaintiff,  de- 
fendants appeal.    Reversed  and  dismissed. 

The  application  was  partly  destroyed  In  the 
Baltimore  fire,  but  sufficient  of  it  is  extant  to 
obtain  from  it  the  following  information: 
Among  the  questions  and  answers  made  by 
the  cashier  of  the  bank,  are: 

"5.  To  whom  and  how  frequently  will  he 
account  for  his  handling  of  funds  and  securi- 
ties?   Once  a  month  to  bank. 

"6  (a)  What  means  will  you  use  to  ascer- 
tain whether  his  accounts  are  correct?  Check 
up  his  remittances,  (b)  How  frequently  will 
they  be  examined?  About  three  times  a 
month,  (c)  By  whom  will  they  be  examined? 
Cashier  of  bank. 

"7.  When  were  his  accounts  last  examined? 
This  day,  January  30,  1903. 

"8.  Were  they  reported  correct?    Yes. 

"9.  Is  there  now  or  has  there  been  any 
shortage  due  you  by  applicant?    No. 

"10.  Is  he  now  in  debt  to  you?    No." 

The  above  questions  and  answers  were 
made  conditions  precedent  and  the  basis  of 
the  bond  applied  for,  or  for  any  renewal 
thereof. 

That  part  of  the  application  signed  by  the 
employ^  contained  the  following  stipulation, 
to  wit: 

"I  hereby  agree,  for  myself,  my  heirs,  and 
administrators,  in  consideration  of  the  Unit- 
ed States  Fidelity  &  Guaranty  Company  be- 
coming surety  for  me  and  Issuing  the  bond 
of  security  hereby  applied  for,  or  any  renew- 
al thereof,  or  any  further  or  other  bond  of 
security  hereby  issued  by  the  said  company 
on  my  behalf  In  my  present  i)osltion  or  any 
other  position  in  this  service,  to  protect  and 
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Indemnify  the  said  company  against  any  loss, 
damage,  or  expense  that  It  may  sustain  or  be- 
come liable  for  In  consequence  of  such  guar- 
antee on  my  behalf  by  said  company,  and 
forthwith,  after  said  company  shall  have  paid 
the  lArty  or  parties  entitled  to  the  same  any 
money  under  or  by  reason  of  such  guarantee, 
to  repay  the  said  company  the  amount  so 
paid,  and  all  other  losses,  costs,  damages,  and 
expenses.  If  any,  that  It  shall  have  Insured  or 
become  liable  for  In  consequence  of  such 
guarantee.  I  hereby  agree  that  any  proper 
evidence  of  payment  by  said  company  of  any 
such  loss,  damages,  or  expense  shall  be  con- 
clusive evidence  against  me  and  my  estate 
of  the  fact  and  extent  of  my  liability  to  said 
company  under  this  agreement." 

The  application  was  accepted,  and  the  fol- 
lowing bond  was  Issued: 

"Whereas,  the  employer  has  delivered 
•  •  •  a  statement  in  writing  setting  forth 
the  nature  and  character  of  the  office  or  posi- 
tion to  which  the  employ^  has  been  elected  or 
appointed,  the  nature  and  character  of  his 
duties  and  responsibilities  and  the  safeguards 
and  check  to  be  used  upon  the  employd  In  the 
discharge  of  the  duties  of  said  office  or  posi- 
tion and  other  matters,  which  statement  is 
made  a  part  hereof. 

"Agreement  to  Reimburse.  In  considera- 
tion of  the  sum  of  twenty  dollars  paid  as  a 
premium,  for  the  period  from  January  31, 
1903,  to  January  30,  1904,  at  12  o'clock  noon, 
and  upon  the  faith  of  said  statement  as 
aforesaid  by  the  employer,  which  the  employ- 
er hereby  warrants  to  be  true,  It  Is  hereby 
agreed  and  declared  that,  subject  to  the  pro- 
visions and  conditions  precedent  to  the  right 
upon  the  part  of  the  employer  to  recover  un- 
der this  bond,  the  company  shall  within  three 
months  next  after  notice,  accompanied  by 
satisfactory  proof  of  a  loss  as  hereinafter 
mentioned,  has  been  given  to  the  company, 
make  good  and  reimburse  to  the  employer 
all  and  any  pecuniary  loss  sustained  by  the 
employer  of  money,  securities,  or  other  per- 
sonal property  In  the  possession  of  the  em- 
ploye, or  for  the  possession  of  which  he  Is 
responsible  by  any  act  of  fraud  or  dishonesty 
on  the  part  of  said  employd  in  the  discharge 
of  the  duties  of  his  office  or  position  as  set 
forth  In  said  statement  referred  to,  amount- 
ing to  larceny  or  embezzlement,  and  which 
shall  have  been  committed  during  the  contin- 
uance of  this  bond,  or  any  renewal  thereof, 
and  discovered  during  said  continuance,  or 
within  six  months  thereafter,  or  within  six 
months  from  the  death  or  dismissal,  or  re- 
tirement of  the  employs  from  the  service  of 
the  said  employer. 

"Within  What  Time  Claim  to  be  Made. 
That  any  claim  made  In  respect  to  this  bond 
shall  be  within  six  months  after  the  expira- 
tion or  cancellation  of  this  bond  as  aforesaid. 

"Character  of  Employment  must  Remain 
Unchanged.  Nor  shall  It  be  liable,  if  at  any 
time  during  the  continuance  of  this  bond,  or 


any  renewal  thereof,  the  duties  and  respon- 
sibilities of  the  employ^  shall  be  increased  or 
enlarged,  or  the  employ^  shall,  without  notice 
to  the  company  and  its  written  consent  there- 
to obtained,  be  required  or  permitted  to  as- 
sume or  discharge,  either  temporarily  or  oth- 
erwise, the  duties  of  any  other  office  or  posi- 
tion than  that  set  forth  and  described  in  said 
statement ;  it  being  the  true  intent  and  mean- 
ing of  this  bond  tliat  the  company  shall  be 
responsible  only  as  aforesaid  for  moneys,  se- 
curities, or  property  diverted  from  the  em- 
ployer through  fraud  or  dishonesty,  amount- 
ing to  larceny  or  embezzlement  as  aforesaid, 
on  the  part  of  the  employ^  within  the  period 
specified  In  this  bond,  while  In  the  discharge 
of  the  duties  of  the  office  or  position  to  which 
he  has  been  elected  or  appointed. 

"Written  Statement  a  Warranty.  If  the 
employer's  written  statement  hereinbefore  re- 
ferred to  shall  be  found  in  any  respect  un- 
true, this  bond  shall  be  void. 

"Only  One  Bond  In  Force,  and  Not  Cumu- 
lative. The  company,  upon  the  execution  of 
the  bond,  shall  not  thereafter  be  responsible 
to  the  employer,  under  any  bond  previously 
Issued  to  the  employer  in  behalf  of  said  em- 
ploy6,  and  upon  the  issuance  of  any  bond 
subsequent  hereto  upon  said  employe.  In  fa- 
vor of  said  employer,  all  responsibility  bere- 
imder  shall  cease  and  determine;  it  being 
mutually  understood  that  it  is  the  Intention 
of  this  provision  that  It  Is  but  one  (the  last) 
bond  shall  be  In  force  at  one  time,  unless 
otherwise  stipulated  between  the  employer 
and  the  company. 

"Stipulation  as  to  Signature  of  EmpIoy& 
This  bond  is  issued  upon  the  express  under- 
standing that  the  employ^  has  not,  within 
the  knowledge  of  the  employer,  at  any  for- 
mer period  been  a  defaulter,  and  will  be  in- 
valid and  of  no  effect  unless  signed  by  the 
employs. 

"No  Waiver,  Unless  in  Writing,  eta  No 
one  of  the  above  conditions  or  the  provisions 
contained  in  this  bond  shall  be  deemed  to 
have  been  waived  by  or  on  behalf  of  said 
company,  unless  the  waiver  be  clearly  ex- 
pressed in  writing  over  the  signature  of  its 
president  and  secretary,  and  its  seal  thereto 
a£Bxed. 

"Agreement  of  Ilmployfi  for  Indemnity. 
And  the  said  employe  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators, 
covenant  and  agree  to  and  with  the  said  com- 
pany that  he  will  save,  defend,  and  keep 
harmless  the  said  company  from  and  against 
all  loss  and  damage  of  whatever  nature  and 
kind,  and  from  all  legal  and  other  costs  and 
expenses,  direct  or  Incidental,  which  the  said 
company  shall  or  may  at  any  time  sustain 
or  be  put  to  (whether  before  or  after  any 
legal  proceedings  by  or  against  it  to  recoT- 
er  under  this  bond,  and  without  notice  to 
him  thereof),  or  for  or  by  reason,  or  In  con- 
sequence of  the  said  company  having  enter- 
ed into  the  present  bond." 
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This  salt  was  originally  brought  in  the  In- 
dependence clrcnlt  conrt  by  appellee  against 
appellants  to  recover  on  a  fidelity  bond  writ- 
ten by  the  United  States  Fidelity  &  Guaranty 
Company,  hereinafter  called  "Guaranty  Com- 
pany," agreeing  to  Indemnify  the  Bank  of 
BatesvlUe  against  loss  by  reason  of  any  act 
of  fraud  or  dishonesty  amounting  to  larceny 
or  embezzlement  on  the  part  of  Its  employ^. 
Matt  R.  Smith.  The  Fidelity  &  Deposit  Com- 
pany of  Maryland  was  security  upon  the 
bond  of  said  guaranty  company  given  to  the 
state  as  a  condition  of  Its  admission  to  do 
business  In  this  state,  and  was  made  a  party 
defendant  to  the  action.  The  cause  was 
transferred  to  equity  on  the  motion  of  the 
defendants. 

The  guaranty  bond  on  behalf  of  M.  R. 
Smith  to  the  Bank  of  BatesvlUe  was  dated 
January  31,  1003,  and  expired  January  30, 

1904.  On  January  30,  1904,  In  consideration 
of  $20  paid  to  defendant  Guaranty  Company 
the  bond  was  renewed  for  a  period  beginning 
January  30,  1904,   and   ending  January  30, 

1905.  The  complaint  alleges  that  during  the 
continuance  of  the  employment  and  services 
of  the  said  M.  R.  Smith  as  time  check  buyer, 
from  the  31st  day  of  January,  1903,  to  April 
21,  1904,  the  plaintiff  advanced  to  Smith 
various  sums  of  money  with  which  to  buy 
time  checks,  amounting  In  all  to  $120,529.22 ; 
that  Smith  accounted  for  $116,185.22,  and  is 
short  in  his  account  by  $4,344.  An  itemized 
statement  of  the  account  Is  exhibited  with 
the  complaint  The  defendant's  answer  was 
a  general  denial,  and  contained  an  averment 
that  it  was  not  liable  on  the  bond,  except  for 
the  pecuniary  loss  caused  by  the  larceny  or 
embezzlement  of  the  employ^,  and  that  It 
was  discharged  from  liability  on  the  bond 
by  reason  of  statements  of  the  bank,  on  the 
faith  of  which  the  bond  was  Issued,  contain- 
ing misrepresentations  and  promises  unful- 
filled that  render  the  bond  void. 

The  facts  are  as  follows:  During  the 
years  1902,  1903,  and  1904  what  Is  generally 
known  as  the  "White  River  Branch"  of  the 
Iron  Mountain  Railroad  was  in  course  of 
construction.  J.  H.  Reynolds  &  Co.  had  the 
general  contract  to  construct  the  whole  line. 
Under  them  were  between  12  and  17  subcon- 
tractors. It  was  the  practice  of  these  sub- 
contractors to  give  their  laborers  between  the 
1st  and  10th  of  the  month  a  time  check  evl-  ■ 
denclng  the  amount  of  labor  performed  dur- 
ing the  preceding  month  and  the  sum  due 
therefore  to  the  laborer.  These  time  checks 
were  not  paid  until  the  25th  of  the  month. 
Nearly  all  the  laborers  wanted  their  wages 
In  cash  before  the  25th  of  the  month,  and  It 
soon  became  the  custom  along  the  line  of  the 
railroad  for  various  parties  to  buy  these  time 
checks  at  various  rates  of  discount  and  take 
an  assignment  of  them  from  the  laborers.  In 
order  to  obtain  this  discount  and  to  get  most 
of  the  time  checks,  the  plalntlfC  bank  ar- 
ranged with  the  contractors  and  the  several 


subcontractors  to  buy  them,  and  employed  M. 
R.  Smith  as  its  agent  for  that  purpose.  His 
duty  was  to  go  among  the  laborers  at  the 
camps  of  the  subcontractors  and  buy  all  the 
time  checks  that  were  offered  for  sale  at  a 
discount  The  bank  furnished  him  money 
for  that  purpose.  Afterwards,  in  order  that 
he  might  get  all  the  time  checks  that  were 
for  sale.  Smith,  with  the  knowledge  of  the 
bank,  arranged  with  the  subcontractors  to 
leave  sufficient  money  with  them  to  buy  the 
time  checks  that  were  offered  for  sale  at  a 
discount  He  would  visit  the  camps  at  in- 
tervals, take  up  the  time  checks  for  the  mon- 
ey he  had  left,  and  would  forward  the  time 
checks,  with  a  statement  of  the  same  and 
of  his  expenditures,  to  the  bank.  This  meth- 
od was  pursued  until  about  the  1st  day  of 
August,  1903,  when,  with  the  knowledge  of 
the  bank,  he  arranged  to  deposit  funds  to 
the  credit  of  the  various  subcontractors  with 
whom  he  was  dealing  in  the  banks  most  ac- 
cessible to  their  camps,  and  in  paying  for 
time  checks  the  subcontractors  would  draw 
upon  their  respective  accounts.  Smith  would 
settle  with  them  at  stated  periods,  and  the 
time  checks  would  be  forwarded  to  the  bank, 
or  a  statement  of  amounts  expended  for  time 
checks  would  be  sent  to  Reynolds,  the  prin- 
cipal contractor,  who  would  give  Smith  a  re- 
ceipt for  the  same,  and  Smith  would  in  turn 
forward  the  receipt  to  the  plaintiff  bank.  On 
pay  day  Reynolds  would  remit  to  the  bank 
in  settlement  This  custom  of  sending  In  the 
receipts,  Instead  of  the  time  checks,  com- 
menced about  the  1st  of  May,  1903.  Smith 
was  at  first  given  a  salary  of  $50  per  month. 
This  was  afterwards  Increased  to  $60,  and 
then  to  $65,  per  month.  He  was  allowed  a 
liberal  expense  account,  which  was  usually 
sent  in  at  the  end  of  the  month,  and  was  not 
required  to  be  Itemized.  On  March  24,  1904, 
Mr.  Thomas,  assistant  cashier  of  the  bank, 
went  to  Yellville,  Ark.,  to  see  Smith  for  the 
purpose  of  checking  his  accounts.  Smith 
was  sick  with  smallpox,  and  Thomas  did  not 
get  to  see  him.  Afterwards  Thomas  arrang- 
ed a  meeting  with  the  subcontractors  for  the 
purpose  of  checking  iq>  Smith's  accounts. 
About  the  6th  of  April,  1904,  the  bank  noti- 
fied Smith  that  a  checking  up  of  his  accounts 
disclosed  that  he  was  short.  Afterwards, 
when  Smith  became  well,  he  tried  to  assist 
the  bank  in  Its  checking  up  and  to  find  out 
where  the  discrepancy  In  his  accounts  lay. 
The  above  Is  a  general  statement  of  the  plan 
adopted  and  used  by  the  parties  hi  the  busi- 
ness of  buying  and  discounting  time  checks. 
A  large  mass  of  testimony  was  taken  show- 
ing the  details  of  the  work  and  the  various 
accounts  and  transactions  that  were  entered 
into  on  account  of  the  business,  which  we  do 
not  deem  necessary  to  abstract  here.  Other 
facts  will  be  stated  under  their  appropriate 
headings  in  the  opinion. 

The  chancellor  found  that  amounts  aggre- 
gating $817.23  were  drawn  by  Smith  on  his 
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accoiuit  as  agent  at  the  Bank  of  YelMIIe; 
tbat  such  appropriation  was  without  the  au- 
thority of  the  plaintlflf  hank,  and  tbat  the 
same  amounted  In  law  to  larceny  and  embez- 
zlement of  such  funds;  that  various  other 
sums  were  shown  to  hare  been  spent  by  said 
Smith  during  the  period  of  his  employment 
and  during  the  existence  of  the  bond  and  the 
renewal  thereof,  which  are  not  shown  by  di- 
rect evidence;  that  the  aggregate  amount 
of  all  the  sums  expended  by  Smith  was  $3,- 
993.14.  A  decree  was  rendered  accordingly, 
and  Judgment  for  said  amount  given  plain- 
tiff against  the  defendants.  The  defendants 
liave  appealed. 

Rose,  Hemingway,  Cantrell  &  Loughbor- 
ough, for  appellants.  S.  M.  Casey  and  Jno. 
W.  &  Jos.  M.  Stayton,  for  appellee. 

HART,  J.  (after  stating  the  facta  as  above). 
The  bond  sued  on  is  one  of  Indemnity.  Among 
other  recitals,  not  material  here,  the  agree- 
ment Is  tbat  the  surety  shall  "make  good  and 
reimburse  to  the  employer  all  and  any  pecu- 
niary loss  sustained  by  the  employer  of  mon- 
ey, securities,  or  other  personal  property  In 
the  possession  of  the  employ^,  or  for  the  pos- 
session of  which  he  is  responsible  by  any  act 
of  fraud  or  dishonesty  on  the  part  of  said 
employ^  In  the  discharge  of  the  duties  of  his 
office  or  position  as  set  forth  In  said  state- 
ment referred  to,  amounting  to  larceny  or 
embezzlement."  A  subsequent  provision  of 
the  bond  requires  the  employer,  upon  the  em- 
ploys becoming  guilty  of  an  offense  covered 
by  the  bond,  to  lay  information  before  the 
proper  officer,  and  to  furnish  every  aid  and 
assistance,  not  pecuniary,  capable  of  being 
rendered,  In  bringing  the  employd  promptly 
to  Justice.  In  construing  the  provisions  of  a 
similar  bond  in  the  case  of  Monongabela  Coal 
Co.  V.  Fidelity  &  Deposit  Co.  of  Maryland, 
94  Fed.  732,  36  C.  C.  A.  444,  the  court  said: 
"These  provisions  all  relate  to  the  obliga- 
tions of  the  company.  From  them  it  appears 
that  the  liability  of  the  company  Is  restricted 
to  claims  based  upon  the  larceny,  embezzle- 
ment, or  at  least  the  dishonesty,  of  the  em- 
ploys." 

The  obligation  of  the  company  does  not 
cover  every  liability  or  claim  which  might 
accrue  in  favor  of  the  employer  and  against 
the  employs.  A  loss  by  carelessness  or  Inat- 
tention to  business  might  be  the  foundation 
of  a  Just  claim  against  the  employs  by  the 
employer,  which  would  Impose  no  liability  on 
the  company  by  the  terms  of  its  obligations 
In  the  bond.  If,  with  the  consent  of  the 
employer,  express  or  implied  from  the  course 
of  dealings  between  it  and  the  employs,  the 
latter  used  or  retained  moneys,  charging  it- 
self with  them,  it  would  be  no  obligation  cov- 
ered by  the  Insurance  on  Indemnity  of  the 
company.  It  follows,  therefore,  that  the 
fact  that  the  account  between  the  employer 
and  the  employs  shows  an  indebtedness  from 
the  latter  to  the  former  is  not  sufficient  of  it- 


self to  support  a  claim  on  the  bond  against 
the  company.  To  recover  in  an  action  on  the 
bond,  defense  being  made,  there  must  be  an 
allegation  of  the  breach  of  it,  sustained  by 
the  evidence.  This  view  Is  sustained  by  the 
following  authorities:  Williams  v.  U.  S.  Fidel- 
ity &  Guaranty  Co.,  105  Md.  490,  96  Atl.  495; 
Guarantee  Co.  v.  Mech.  Savings  Bank,  100  Fed. 
559,  40  C.  C.  A.  542;  Milwaukee  Theater  Co. 
V.  Fidelity,  etc.,  Co.,  92  Wis.  412,  66  N.  W. 
361;  Reed  v.  Fidelity,  etc.,  Co.,  189  Pa.  596, 
42  Atl.  294.  The  difference  between  liability 
on  a  fidelity  bond  Insuring  an  employer 
against  loss  through  the  fraud  or  dishonesty 
of  an  employs  and  one  insuring  against  the 
fraud  and  dishonesty  of  such  employs  amount- 
ing to  larceny  or  embezzlement  is  discussed 
and  clearly  pointed  out  in  the  case  of  D.  S. 
Fidelity  &  Guaranty  Co.  v.  Egg  Shippers' 
Strawboard  4  Filler  Co.,  148  Fed.  353,  78  O. 
C.  A.  345. 

The  evidence  shows  tbat  commencing  In 
May,  1903,  and  continuing  up  to  the  time  his 
employment  was  terminated  In  1904,  Smith 
drew,  on  bis  account  as  agent  in  the  Bank  of 
Tellvllle,  checks  in  favor  of  various  parties. 
The  aggregate  amount  of  these  checks  was 
$817.53.  Smith  attempts  to  account  for  these 
amounts.  He  accounts  for  about  one-half  of 
it  as  being  used  in  the  business  of  the  com- 
pany, and  the  remainder  seems  to  have  been 
used  for  his  own  personal  expenses  and  for 
the  purchase  of  some  Jewelry.  The  record 
does  not  disclose  tbat  the  rest  of  the  money 
found  to  be  due  the  bank  by  Smith  has  been 
accounted  for  In  any  way.  The  bank  con- 
tends that  the  fact  of  Smith  drawing  these 
checks  on  this  account  as  agent  at  the  Bank 
of  Yellvllle  is  evidence  of  appropriation  of 
its  funds  amounting  to  larceny  and  embezzle- 
ment under  the  terms  of  the  bond.  The 
plaintiff  bank  and  the  Bank  of  Yellvllle,  dur- 
ing this  period,  exchanged  statements  ac- 
cording to  the  usual  course  of  business.  A 
comparison  of  the  monthly  statement  received 
by  the  plaintiff  hank  from  the  Bank  of  Yell- 
vllle with  that  received  from  Smith  at  the 
end  of  the  month  would  have  disclosed  what 
items,  If  any,  Smith  had  drawn  and  not  used 
In  the  business  with  which  be  was  intrusted. 
Smith  made  no  attempt  to  conceal  these 
amounts,  or  the  fact  that  he  drew  on  bia 
agent's  account  In  favor  of  the  various  per- 
sons. A  comparison  of  these  checks  or  drafts 
with  the  time  checks  would  have  disclosed 
whether  or  not  they  were  given  In  discount- 
ing the  amounts  to  become  due  the  laborers; 
for  the  time  checks  given  the  laborer  con- 
tained his  name  and  the  amount  due  him  on 
pay  day.  A  checking  up  with  Smith  of  his 
expense  account  would  have  shown  whether 
these  checlts  were  a  part  of  It.  He  was  al- 
lowed to  draw  on  his  account  as  agent  for 
his  expense  fund,  and  was  not  required  to 
itemize  It 

After  Smith  was  notified  by  the  bank  that 
his  account  was  short,  he  assisted  in  every 
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way  possible  to  discover  the  discrepancy  In 
bis  accounts.  A  part  of  it,  amounting  In 
the  aggregate  to  over  $1,000,  was  found. 
Smith  Is  not  shown  to  have  any  money  or  to 
have  made  any  investments.  True,  there  Is 
some  testimony  to  show  that  he  was  extrava- 
gant; but  it  must  be  remembered  that  he 
was  allowed  a  liberal  expense  account,  which 
was  not  confined  to  his  actual  expenses,  and 
that  the  opportunity  to  spend  money  on  a 
line  of  railroad  not  in  operation  and  being 
constructed  through  a  country  containing 
only  small  towns  could  not  have  been  great. 
There  is  some  testimony  that  he  gambled. 
This  he  denies.  But  in  any  event  it  is  not 
shown  that  he  gambled  habitually,  but  only 
occasionally,  and  then  with  men  who  could 
not  afford  to  play  for  high  staltes.  The  law 
presumes  every  man  honest  until  the  con- 
trary is  shown.  We  do  not  think  the  evi- 
dence establishes  that  the  discrepancy  arose 
from  the  fraud  or  dishonesty  of  Smith, 
amounting  to  larceny  or  embezzlement  Un- 
der the  course  of  business  adopted  by  the 
parties,  the  accounts  of  the  bank  showing  the 
amount  of  money  drawn  by  Smith,  and  the 
time  checks  received  by  the  bank,  are  not 
sufflclent  evidence  that  Smith  appropriated 
the  funds.  The  books  of  the  plaintiff  bank 
charged  every  thing  to  Smith.  Nothing  was 
charged  to  the  principal  contractor,  to  the 
subcontractors, -or  to  the  local  banks,  with 
whom  Smith  was  permitted  to  deposit  mon- 
ey for  the  \ise  of  the  subcontractors  In  dis- 
counting time  checks.  If  mistakes  were  made 
at  any  of  the  local  banks  or  at  any  of  the 
subcontractors'  camps,  the  plaintiff  bank  had 
no  way  to  take  this  into  account;  but  the 
mistake  would  be  carried  Into  the  account  of 
Smith  as  a  shortage.  The  plaintiff  bank 
knew  that  Smith  kept  no  set  of  books,  and 
that  If  any  time  checks  were  lost,  or  were 
miscarried  In  the  mails,  there  would  be  no 
way  to  account  for  them. 

The  appellant  Guaranty  Company  contends 
ihnt  the  statement  of  the  bank  on  the  faith 
of  which  the  bond  was  Issued  contains  mis- 
representations and  promises  unfulfilled  that 
render  the  bond  void.  The  representations 
and  warranties  made  in  the  application 
for  the  bond  are  as  follows:  "Q.  To  whom 
and  how  frequently  will  he  account  for  his 
handling  of  the  funds  and  securities?  A. 
Once  a  month,  to  the  bank.  Q.  (a)  What 
means  will  you  use  to  ascertain  whether  his 
accounts  are  correct?  A.  (a)  Check  up  his 
remittances.  Q.  (b)  How  frequently  will  they 
be  examined?  A.  (b)  About  three  times  per 
month?  Q.  (c)  By  whom  will  they  be  ex- 
amined? A.  (c)  Cashier  of  bank.  Q.  When 
were  his  accounts  last  examined?  A.  This 
day,  January  30,  1903.  Q.  Were  they  re- 
ported correct?  A.  Yes.  Q.  Is  there  now 
or  has  there  been  any  shortage  due  by  ap- 
plicant? A.  No.  Q.  Is  he  now  In  debt  to 
you?  A.  No.  Q.  (b)  If  so,  state  the  amount 
and  nature  of  such  Indebtedness.  Q.  Have 
you  ever  sustained  loss  through  the  dishon- 
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esty  of  any  one  holding  the  position  of  ap- 
plicant? A.  No.  A  contract  to  indemnify 
an  employer  against  the  dishonesty  or  de- 
fault of  employes  Is  subject  to  the  same  rules 
of  construction  as  apply  to  other  insurance 
contracts.  19  Cyc.  517;  American  Bonding 
Co.  V.  Morrow,  80  Ark.  49,  96  S.  W.  613,  IIT 
Am.  St.  Rep.  72. 

The  only  attempt  to  comply  with  the  terms 
of  the  bond  in  this  regard  was  that,  when- 
ever money  was  delivered  to  Smith  for  the 
purpose  of  buying  time  checks.  It  was  charg- 
ed to  his  account,  and  when  time  checks  or 
expense  accounts  were  sent  In  by  him  his  ac- 
count was  credited  with  these  amounts.  A 
balance  was  struck,  and  he  was  considered 
to  have  on  hand  the  amount  of  that  balance. 
No  effort  was  made  to  ascertain  If  the  mon- 
ey was  actually  on  hand,  nor  to  ascertain  In 
whose  possession  It  was.  The  plaintiff  bank 
knew  that  Smith  left  money  with  the  va- 
rious subcontractors  or  deposited  it  with  the 
local  banks  most  accessible  to  them,  to  be 
used  by  them  in  discounting  and  buying  up 
time  checks.  No  inquiry  was  ever  made,  nor 
report  given,  of  the  amounts  in  the  hands  of 
the  various  subcontractors.  Had  this  been 
done  at  stated  Intervals,  the  bank  could  have 
known  in  whose  hands  its  money  really  was, 
and  any  mistake  made  by  any  of  the  numer- 
ous persons  handling  the  money  could  have 
been  promptly  corrected,  and  no  shortage 
would  probably  have  resulted.  The  ques- 
tions asked  and  the  answers  given  in  the  ap- 
plication for  the  bond  show  that  it  was  in  the 
contemplation  of  the  parties  to  adopt  some 
system  whereby  the  bank  should  know  at 
frequent  Intervals  the  exact  state  of  the  ac- 
counts between  It  and  the  employ^,  who 
was  the  principal  In  the  bond.  Evidently 
this  result  could  not  be  accomplished  unless 
the  checking  up  meant,  not  only  the  exam- 
ination of  the  record  of  the  amounts  furnish- 
ed Smith  and  the  time  checks  remitted  by 
him,  but  where  the  money  was  put  out  In  the 
bands  of  numerous  persons,  as  was  done  in 
this  case.  It  also  required  that  the  part  of 
the  duty  of  plaintiff  bank  In  checking  up  the 
accounts  of  Smith,  and  requiring  of  him  an 
account  of  his  handling  of  the  funds  once  a 
month,  would  be  to  ascertain,  not  only  the 
balance  that  should  be  on  band,  but  to  find 
out  in  whose  hands  it  actually  was  at  the 
time. 
Reversed  and  dismissed. 

•   WOOD,  J.,  not  participating. 


CLARK  V.  JONESBORO,  L.  0.  &  B.  R.  CO. 

(Supreme  Court  of  Arkansas.     Sept.  28,  1908.) 

1.  Cabbiers  —  Passengers  —  "REGULijt   Sta- 
tion"—Question  OF  Fact. 

Whether  a  railway  station  was  a  "regular 
station"  or  a  "flag  statiou"  within  Kirby's  Dig. 
$  G012,  authorizing  railway  companies  to  make 
special  charges  to  passengers  boarding  a  train 
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or  alightine  at  other  than  regular  stations,  U  a 

qnestion  of  fact 

2.  Same— "Reoci,ab  Station"— "Flag  Sta- 

TIOH." 

A  railway  station  was  a  "fias  station/'  and 
not  a  "regular  station."  within  Kirby's  Dig.  | 
6612,  authorizing  railroad  companies  to  make 
special  charges  to  passengers  boarding  or  alight- 
ing at  other  than  regular  stations,  where  the 
company  had  no  depot  there  and  no  joint  agency 
with  the  railroad  which  it  crossed  and  did  not 
nse  the  other  company's  depot,  though  trains 
stopped  at  the  crossing  opposite  the  depot  and 
passengers  were  received  and  discharged  there 
on  signal,  and  freight,  express,  and  mail  mat- 
ter was  received  there ;  no  tickets,  bills  of  lad- 
ing nor  baggage  checks  being  issued,  and  such 
stations  being  designated  "flag  stations"  by  the 
railroad,  as  distinguished  from  regular  stations 
at  which  tickets  were  sold,  baggage  checked, 
bills  of  lading  issued,  and  statiQn  houses  and 
agents  were  maintained  [citing  7  Words  and 
Phrases,  pp.  6039.  6644]. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;  Frank  Smith,  Judge. 

Action  by  A.  S.  Clark  against  the  Jones- 
boro,  Lake  City  &  Eastern  Railroad  Cona- 
pany.  From  a  .ludgment  for  defendant,  plain- 
tiff appeals.     ASlrmed. 

F.  Q.  Taylor,  for  appellant  B.  F.  Brown, 
for  appellee. 

HILL,  C.  J.  In  March,  1906,  Clark  rode 
over  the  Jonesboro.  Lake  City  &  Eastern 
Railroad  from  Chlckasawba  to  BlythevlUe, 
and  from  BlythevlUe  to  Chlckasawba,  making 
19  trips  between  these  points.  He  was 
charged,  and  paid,  10  cents  for  his  fare  on 
each  trip.  The  distance  between  these  points 
Is  less  than  one  mile.  Clark  has  brought 
this  suit  for  penalty  under  the  act  of  April 
4,  1887  (sections  6611-6615.  and  sections 
6619-6620,  Kirby's  Dig.).  Section  6612  pro- 
vides that  "any  railroad  company  may  charge 
the  sum  of  twenty-five  cents  for  the  car- 
riage of  any  passenger  who  may  get  on  or' 
off  a  train  at  other  than  a  regular  station." 
The  only  question  In  this  case  is  whether 
Chlckasawba  was  a  regular  station  of  the 
appellee  railroad  company,  or  whether  It  was 
a  flag  station.  This  Is  a  question  of  fact. 
C.  R.  I.  &  P.  Ry.  Co.  V.  Stanford,  84  Ark. 
406,  106  S.  W.  205.  There  Is  no  conflict  In 
the  essential  facts  as  developed  by  the  plain- 
tiff and  defendant  in  the  trial,  and  at  the 
conclusion  of  the  trial  the  court  directed  a 
verdict  for  the  defendant,  and  the  plaintiff 
has  appealed ;  and  it  is  for  this  court  to  de- 
termine whether  there  was  any  evidence  to 
send  that  Issue  to  the  jury. 

The  evidence  developed  these  facts:  Ap- 
pellee railroad  crossed  the  Paragould  &' 
Southeastern  Railroad  at  Chlckasawba,  and 
the  Paragould  &  Southeastern  Railroad  had  a 
depot  at  this  place.  In  March,  1906,  appel- 
lee railroad  company  had  no  depot  there, 
had  no  Joint  agency  with  the  other  railroad, 
and  did  not  use  Its  depot;  but  its  trains 
stopped  at  the  crossing,  right  opposite  the  de- 
pot of  the  Paragould  &  Southeastern  Rail- 
road. It  received  and  discharged  passengers 
at  this  point  when  called  to  do  so.     It  re- 


ceived freight,  express  and  mall  matter,  al- 
though it  did  not  always  stop  for  the  mall, 
merely  checking  up  to  receive  and  discharge 
it  when  it  did  not  otherwise  stop.  It  sold 
no  tickets,  Issued  no  bills  of  lading  for 
freight  nor  checks  for  baggage,  and  did  not 
keep  an  agent  at  the  place.  When  freight 
or  express  matter  was  delivered.  It  was 
merely  taken  on  without  receipt  or  contract. 
This  railroad  had  numerous  other  stations 
like  this  one,  where  it  received  and  dis- 
charged passengers  and  freight  upon  being 
flagged,  receiving  the  passengers  without 
tickets  and  freight  without  bills  of  lading. 
Such  stations  were  designated  "flag  stations" 
by  the  railroad ;  and  at  such  flag  stations  its 
trains  made  no  stops  unless  signaled  to  do 
so.  Most  of  these  stations  were  at  sawmills 
along  the  line.  It  also  maintained  regular 
stations  at  numerous  places  at  which  tickets 
were  sold  and  baggage  checked,  bills  of  lad- 
ing Issued,  and  at  which  station  houses  were 
erected  and  agents  maintained.  At  such  sta- 
tions the  agent  would  stamp  and  sell  tickets 
to  the  public,  issue  and  receive  hills  of  lad- 
ing for  freight  and  express,  operate  the  tele- 
graph and  receive  orders  for  the  moving  of 
trains,  and  everything  necessary  to  conduct 
a  public  carrier's  business  at  such  place. 
The  depots  were  kept  worm  in  cold  weather 
for  the  reception  of  passengers,  and  sepa- 
rate waiting  rooms  for  the  white  and  black 
races  wiere  equipped  and  maintained,  In  con- 
formity to  the  laws  of  the  state. 

There  is  a  statute  in  North  Carolina  that 
uses  the  term  "regular  station"  in  referring 
to  depots  maintained  for  receiving  freight 
tendered  at  railway  stations  or  wharfs  or 
boat  landings;  and  a  case  came  before  the 
Supreme  Court  of  that  state  as  to  whether 
that  statute  had  been  violated  where  freight 
was  refused  at  a  place  called  "Spring  Hill." 
At  the  place  In  question  there  was  no  depot, 
no  frelghthouse,  no  agent,  no  employes  sta- 
tioned there  for  the  purpose  of  receiving 
freight,  although  at  times  considerable 
freight  was  received  there.  The  mall  trains 
stopped  there  regularly  to  deliver  mall,  and 
the  place  was  designated  by  the  company  as 
a  station.  The  court  said:  "A  'regular'  de- 
pot or  station  of  a  railroad  company,  as 
contemplated  by  the  statute,  Is  a  certain 
place  situate  alongside  of  or  near  to  Its 
railroad,  fitted  up  by  It  with  suitable  build- 
ings, erections,  appliances,  and  conveniences 
for  carrying  on  generally  and  continuously, 
in  an  orderly  manner,  the  business  of  trans- 
porting freights,  as  Is  usually  done  by  avuA 
companies.  Such  buildings  and  other  things 
necessary  for  a  regular  depot  or  station  may 
be  greater  or  smaller  In  number  and  extent, 
or  more  or  less  elaborate,  than  others  of  like 
kind  and  for  like  purposes ;  but  whether  they 
be  sufficient  or  good  or  Indifferent,  or  are  well 
or  ill  adapted  to,  and  intended  for,  the  pur- 
poses of  prosecuting  the  business  of  transport- 
ing freights  and  passengers,  receiving  from 
shippers   generally,    and    at   all    seasonable 
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tlmea,  guch  freights  as  the  railroad  com- 
pany Is  required  to  transport  over  Its  road, 
such  depots  or  stations  Imply  ordinarily  such 
suitable  and  sufficient  buildings,  erections 
and  appliances  as  may  be  necessary  In  receiv- 
ing and  delivering  freights,  and  for  the  tem- 
jtorary  protection  of  the  same  until  they 
shall  be  transported  or  delivered  to  the  pt  r- 
sons  entitled  to  have  them,  and  that  the 
company  has  a  business  office  there,  and  suit- 
able agents  and  employes  to  receive  and  de- 
liver freights,  to  give  receipts,  bills  of  lad- 
ing for  the  same,  and'  to  do  the  like  and  sim- 
ilar service."  Land  v.  Hallroad,  104  N.  C. 
48,  10  8.  E.  80.  See,  also,  to  the  same  effect, 
Kellogg  V.  Suffolk  ft  Carolina  Ry.  Co.,  100 
N.  C.  168,  S  S.  E.  379,  and  111.  Cent.  Ry.  Co. 
V.  Latimer,  123  111.  163,  21  N.  E.  7.  The 
reasoning  of  the  North  Carolina  court  was 
applied  to  the  handling  of  freight;  but  Is 
equally  as  applicable  to  the  handling  of  pas- 
sengers. The  term  "regular  station"  or  "sta- 
tion," as  distinguished  from  a  "flag  station," 
has  a  well-understood  meaning  In  railroad 
parlance,  and  is  recognized  by  the  courts. 
7  Words  ft  Phrases  Judicially  Defined,  pp. 
R039,  6644.  When  the  Legislature  used  the 
term.  It  must  be  taken  that  It  was  Intended 
as  generally  understood. 

The  court  was  right  In  directing  the  ver- 
dict. 

Judgmmt  affirmed. 


BUFORD  V.  LEWIS  et  al. 

(Supreme  Court  of  Arkansas.    Oct.  3.  1908.) 

1.  Paktjjebship  —  Existence  —  Intehtion  op 
Pabties. 

Whether  an  agreement  creates  a  partner- 
Khip,  aa  between  the  parties  thereto,  depends 
on  their  intention. 

[Ed.  Note. — For  casra  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  S  3.] 

2.  Same  — As  to  Thibd  Pebsors  —  Shabinq 
Pbofits. 

Participation  in  the  profits  of  a  business  is 
a  cogent  test  for  trying  the  question  of  exist- 
ence of  a  partnership,  where  the  rights  of  third 
persons  are  concerned,  and  is  conclnsive,  unless 
there  are  circumstances  altering  the  nature  of 
the  contract. 

[Ei.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  §§  15-28.] 

3.  Same. 

Persons  who  contribute  to  carry  on  a  joint 
business  for  their  common  benefit,  and  who 
share  the  profits  thereof  in  fixed  proportions,  are 
partners  as  to  third  persons,  and  are  liable  on 
contracts  made  by  any  of  them  with  third  per- 
sons within  the  scope  of  the  business,  though  an 
express  stipulation  between  them  declares  that 
one  shall  not  be  so  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  SJ  2&-37.] 

4.  Same— Evidence. 

S.  and  C.  formed  a  partnership,  L.  fur- 
nishing; the  money  for  the  half  interest  there- 
in, which  was  conveyed  by  S.  to  C.  The  ad- 
vancement was  not  a  loan,  and  L.'s  recompense 
was  to  be  a  fourth  interest  in  the  profits.  'S. 
subsequently  withdrew  from  the  partnership, 
lU'reunut  to  an  agreement  whereby  L.  was  to 
have  one-half  of  the  profits.     Pursuant  to  the 


agreement,  C.  executed  a  note  to  a  third  peison. 
C.  was  intrusted  with  the  entire  management 
and  control  of  the  business.  Held,  that  L.  was 
a  partner  aa  to  the  third  person. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  38,  Partnership,  g{  S4-44.] 

Appeal  from  Little  River  Chancery  Court; 
Ja&  D.  Shaver,  Chancellor. 

Action  by  J.  B.  Buford  against  J.  A.  Lewis 
and  another.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Reversed  and  re- 
manded. 

Buford  owned  a  sawmill,  with  some  tim- 
ber and  lumber  on  Its  yards,  situated  at 
Mills  Ferry,  Little  River  county,  and  in 
October,  1906,  sold  it  to  W.  D.  Strcmg  for 
12,000,  $500  cash  and  the  balance  represented 
by  16  notes  of  $100  each.  He  executed  to 
Strong  a  bill  of  sale,  and  reserved  a  Hen  on 
the  property  to  secure  the  payment  of  the 
purchase  money.  This  lien  was  not  recorded. 
W.  A.  Carroll  was  an  experienced  sawmill 
man,  and  was  told  by  J.  A.  Lewis,  who  had 
some  money  for  investment  that  he  would 
advance  money  for  a  sawmill  enterprise  If 
be  found  a  suitable  one.  Strong  offered  to 
sell  Carroll  a  half  Interest  In  this  mill,  and, 
after  Investigation,  Carroll  considered  It  an 
advantageous  proposition.  Carrol  says  that 
be  had  no  knowledge  of  Bnford's  claim  upon 
the  mill,  that  It  was  represented  to  him  that 
It  was  clear,  and  that  he  so  represented  to 
Lewis.  On  the  other  hand.  Strong  and  his 
wife  testified  that  Lewis  was  shown  the  bill 
of  sale,  and  said  that  it  was  not  sufficient 
to  constitute  a  claim  against  the  property. 
On  the  25th  of  January,  1907,  Strong,  Car- 
roll, and  Lewis  met  in  the  office  of  an  attor- 
ney at  Mena  (the  home  of  Lewis),  and  there 
this  transaction  took  place.  Lewis  paid 
Strong  $1,000  for  an  undivided  half  Interest 
In  the  sawmill,  which  Included  the  machin- 
ery, lumber  on  hand,  timber  contracts,  and 
commissary.  Strong  made  a  bill  of  sale  of  a 
half  Interest  to  Carroll,  and  Carroll  assigned 
the  same  to  Lewis,  and  Strong  also  executed 
a  mortgage  upon  the  whole  Interest  of  Lewis. 
This  mortgage  recited  an  indebtedness  of 
$1,000,  payable  one  year  after  date,  "the  ex- 
tension of  the  time  or  date  of  payment  being 
a  matter  of  mutual  consent  between  the 
parties  hereto,  and  for  all  other  moneys,  ad- 
vances, goods,  wares,  merchandise,  supplies, 
services,  etc.,  furnished  by  the  party  of  the 
second  part  to  the  party  of  the  first  part" 
The  mortgage  contained  the  usual  power  of 
sale,  duly  acknowledged,  and  was  filed  for 
record  on  the  13th  of  March.  1907.  Strong 
and  Carroll  operated  the  mill  until  March 
19,  1907,  when  Carroll  bought  out  Strong's 
Interest.  This  was  brought  about  in  tills 
way:  Some  time  prior  thereto  Buford  came 
to  the  mill  to  collect  his  debt  of  Strong, 
amounting  to  over  $1,700,  and  Carroll  then 
learned,  as  he  sa.vs,  for  the  first  time  that 
Buford  was  asserting  a  lien  against  the  prot)- 
erty.  Strong.  Carroll,  and  Buford  met  at 
Texarkana,  and  settled  the  matter  by  Buford 
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remitting  his  debt  down  to  $1,200,  and  ac- 
cepting $200  caah  and  taking  Carroll's  note 
for  tlie  remaining  $1,000,  secured  by  a  mort- 
gage upon  the  property;  and  Strong,  in  con- 
sideration of  being  relieved  of  this  debt,  con- 
veyed his  interest  to  Carroll.  The  sawmill 
was  subsequently  destroyed  by  flre.  Buford 
sued  Carroll,  seeking  to  foreclose  the  mort- 
gage and  put  the  property  in  the  hands  of  a 
receiver  (this  was  before  the  mill  burned), 
and  subsequently  Joined  Lewis,  seeking  to 
bold  him  as  a  partner  of  Carroll,  and  joint- 
ly liable  upon  the  note.  There  was  a  decree 
for  the  defendants,  and  Buford  has  appealed. 
The  controlling  question  is  whether  a  part- 
nership existed  between  Carroll  and  Lewis. 

Lewis  thus  states  the  contract  between  him 
and  Carroll:  "The  agreement,  as  I  un- 
derstand It — I  was  to  furnish  Mr.  Carroll  a 
certain  amount  of  money  to  go  into,  operate 
a  mill,  and  for  the  use  of  that  money  I  was 
to  receive  half  of  the  profits.  This  is  about 
the  sum  and  substance  of  that  Mr.  Carroll 
was  to  manage  the  mill  business  In  his  own 
name,  and  I  was  not  to  be  known  in  it  so  far 
as  being  responsible  for  anything  was  con- 
cerned. I  was  simply  to  furnish  him  a  cer- 
tain amount  of  money  to  operate  the  mill." 
He  further  testified:  At  that  time  the  mill 
w^as  to  be  operated  In  the  name  of  Carroll 
and  Strong.  His  profits  were  to  be  one-half 
of  Carroll's  profits,  which  were  one-half  of 
the  business.  He  took  no  note  from  Carroll 
for  the  money  advanced.  When  Carroll 
bought  out  Strong,  be  had  no  other  agree- 
ment with  him,  and  did  not  know  of  it  until 
after  It  was  done.  He  was  not  to  furnish 
any  more  money  than  the  $1,000  furnished 
at  the  time  of  the  purchase  of  Strong's  half 
Interest,  but  he  subsequently  did  advance 
$260  or  $265  for  operating  expenses.  Car- 
roll was  to  operate  the  mill  for  their  mutual 
benefit,  according  to  their  agreement,  and  be 
(Lewis)  felt  like  be  owned  half  the  profits. 
He  was  not  a  partner  in  the  business,  be- 
cause he  was  not  responsible  for  debts  that 
Carroll  and  Strong  might  make;  and  this 
was  because  he  did  not  want  to  become  re- 
sponsible for  their  accounts  and  acts,  but 
wanted  his  profits  as  interest  on  his  lnv(>3t- 
ment.  Carroll  was  to  manage  the  business. 
Lewis  went  to  the  mill  twice  to  see  bow  tbe 
business  was  getting  along.  Before  he  had 
made  the  Investment,  be  sent  Carroll  to  in- 
vestigate tbe  situation  and  see  If  there  were 
any  liens  on  the  property.  Strong  represent- 
ed to  him  and  Carroll  that  there  were  no 
liens  upon  tbe  property  at  the  time  he  ad- 
vanced the  $1,000.  During  the  operation  of 
the  mill,  Carroll  sold  a  planer  belonging  to 
the  property,  and  made  Important  contracts 
In  the  management  and  conduct  of  the  busi- 
ness, and  it  was  understood  that  he  would 
have  authority  to  do  so  when  he  undertook 
to  run  the  business.  Carroll's  testimony  on 
this  subject  is,  in  substance,  as  follows: 
That  Lewis  told  him  If  he  found  some  mill 
property,  that  he  would  put  $1,CU0  into  IL 


After  Investigating  this  proposition,  he  con- 
eluded  it  was  a  good  one,  and  be  was  bor- 
rowing the  money.  He  Insisted  that  Strong 
should  give  a  mortgage  upon  the  whole  prop- 
erty to  Lewis  to  secure  it,  and  be  assigned 
a  half  Interest  in  the  bill  of  sale  which  be 
had  received  from  Strong  and  Lewis  for  the 
same  purpose.  He  was  asked  if  Lewis  bought 
an  interest  in  the  mill  at  the  time  the  pur- 
chase was  made  at  Mena,  and  said:  "He 
practically  bought  an  interest  in  It"  The 
following  excerpts  are  taken  from  bis  testi- 
mony: "Q.  Were  you  and  Mr.  Lewis  part- 
ners in  this  transaction?  A.  So  far  as  the 
profits  were  concerned  only.  Q.  You  had  no 
Joint  Interest  in  the  property?  A.  One  way 
we  did,  and  one  way  we  did  not  He  bad  his 
security  on  the  property.  Q.  I  will  ask  you 
wbat  business,  if  any,  or  what  was  your 
duties  under  your  agreement  with  Mr.  Lew- 
Is?  A.  I  had  full  charge  of  the  property  to 
run  it  Q.  Were  you  to  operate  It?  A.  Yes, 
sir,  and  make  some  money  out  of  it.  Q. 
What  part  of  the  profits  was  he  to  receive? 
A.  One-half  of  my  profits.  Q.  During  the 
connection  of  Strong  there  yon  would  have 
gotten  one-half?  A.  Yes,  sir.  Q.  Was  he  to 
i  get  one-fourth?  A.  Yes,  sir.  Q.  After  Strong 
i  went  out,  wbat  part  was  he  to  receive?  A. 
One-half."  The  chancellor  found  that  there 
was  no  partnership,  and  Buford  appealed. 
There  were  other  matters  in  the  suit  Some 
were  not  brought  here,  and  others  are  not 
necessary  to  consider. 

BIchard  M.  Mann  (W.  H.  Arnold,  of  coun- 
sel), for  appellant 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  Concede,  for  the  moment  that  the 
relation  between  Carroll  and  Lewis  was  a 
partnership.  Then,  when  Carroll,  in  order 
to  relieve  an  asserted  claim  against  the  prop- 
erty, and  to  buy  the  other  half  interest  in 
tbe  property,  thereby  Increasing  the  respec- 
tive holdings  of  himself  and  Lewis  from  one- 
fourth  to  one-half  each,  executed  a  note  to 
Buford  in  accomplishment  of  this  twofold 
purpose,  it  would  be  binding  on  Lewis,  If  in 
fact  they  were  partners.  If  It  be  conceded 
that  it  was  not  within  tbe  apparent  scope  of 
CJarrolI's  authority  to  do  this,  yet  I^ewis  ac- 
quiesced in  it  and  was  to  receive  the  bene- 
fit of  it.  The  sole  Inquiry  la  whether  the 
facts  constituted  Carroll  and  Lewis  partners. 
To  determine  whether  a  given  agreement 
amounts  to  a  partnership  between  the  parties 
themselves  Is  always  a  question  of  intention. 
But  a  different  test  prevails  where  the  rights 
of  third  parties  are  concerned.  It  was  for- 
merly held  that  participation  in  profits  was 
conclusive  evidence  of  partnership  in  ac- 
tions by  creditors.  That  rule  has  been  modi- 
fied, so  that  a  participation  in  profits  is  not 
conclusive,  but  "It  is  a  cogent  test  for  trying 
the  question,"  and  "Is  conclusive,  unless 
there  are  some  circumstances  altering  the 
nature  of  the  contract"    CuUey  r.  E^warda, 
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44  Arte.  423,  61  Am.  Rep.  614;  Johnson  ▼. 
Kothschilds;  63  Ark.  51&  41  S.  W.  996;  Rec- 
tor V.  Robins,  74  Ark.  437,  86  S.  W.  667 ;  Her- 
man Kabn  Co.  v.  Bowden,  80  Ark.  23,  96 
S.  W.  126.  In  Johnson  t.  Rotbscbilds,  snpra, 
this  statement  from  the  Supreme  Court  of 
Florida  (Dubos  t.  Jones,  34  Fla.  539,  16 
South.  38®)  was  approved:  "To  constitute  a 
loan  in  such  a  case,  the  money  advanced  must 
be  returnable  in  any  event.  It  is  not  a  loan 
If  repayment  Is  contingent  upon  the  profits, 
for  In  such  case  It  Is  made,  not  upon  the 
personal  responsibility  of  the  borrower,  but 
upon  the  security  of  the  business.  Neither 
must  the  transaction  be  a  mere  device  to  ob- 
tain the  benefits  of  a  partnership  without  In- 
curring Its  responsibilities,  for  In  such  case, 
whatever  else  the  parties  may  call  It,  It  will 
be  construed  to  be  a  partnership."  In  this 
case,  the  advance  of  $1,000  to  Carroll  was 
not  a  loan,  because  the  money  was  not  re- 
turnable In  any  event;  Its  repayment  was 
contingent  upon  the  profits.  The  loan  was 
not  made  upon  the  personal  responsibility  of 
the  person  to  whom  It  was  advanced,  but 
upon  the  security  of  the  business.  No  note 
was  taken  from  Carroll  to  Lewis,  but  a  de- 
vice was  contrived  by  which  Strong  gave  a 
mortgage  upon  the  entire  property,  at  the 
same  time  conveying  a  half  Interest  In  the 
property  to  Carroll,  which  was  In  turn  as- 
signed to  Lewis.  This  mortgage  was  evident- 
ly to  secure  to  Lewis  a  preference  over  pos- 
sible creditors  of  the  new  concern,  for  it 
was  not  pretended  anywhere  that  Strong  ow- 
ed him  $1,000,  for  which  the  mortgage  was 
executed.  The  only  $1,000  transaction  be- 
tween them  was  the  purchase  of  a  one-half 
interest  In  the  business  for  Carroll,  or  Car- 
roll and  Lewis,  as  the  case  may  be. 

In  Rector  v.  Robins,  this  court  cited  with 
approval  Meehan  v.  Valentine,  145  U.  S.  611, 
12  Sup.  Ct.  972,  36  L.  Ed.  835,  and  this  ex- 
cerpt from  that  decision  Is  applicable  here: 
"In  the  present  state  of  the  law  upon  this 
subject  It  may  perhaps  be  doubted  whether 
any  more  precise  general  rule  can  be  laid 
down  than,  as  indicated  at  the  beginning  of 
this  opinion,  that  those  persons  are  partners 
who  contribute  either  property  or  money  to 
carry  on  a  Joint  business  for  tlielr  common 
benefit,  and  who  own  and  share  the  profits 
thereof  in  certain  proportions.  If  they  do 
this,  the  Incidents  or  consequences  follow 
that  the  acts  of  one  in  conducting  the  part- 
nership business  are  the  acts  of  all;  that 
each  is  agent  for  the  firm  and  for  the  other 
partners;  that  each  receives  part  of  the 
profits  as  profits,  and  takes  part  of  the  fund 
to  which  the  creditors  of  the  partnership 
have  a  right  to  look  for  the  payment  of  their 
debts;  that  all  are  liable  as  partners  upon 
contracts  made  by  any  of  theui  with  third 
persons  within  the  scope  of  the  partnership 
business;  and  that  even  an  e.xpress  stipula- 
tion between  them  that  one  shall  not  be  so 
liable,  though  good  between  themselves,  is  in- 
efTectual  as  against  third  persons.    And  par- 


ticipating in  profits  Is  presumptive,  but  not 
conclusive,  evidence  of  partnership."  Lewis 
advanced  the  money  upon  the  business,  and 
his  recompense  was  to  be  a  fourth  interest 
In  the  profits,  until  Strong  went  out  on  the 
execution  of  the  note  sued  on  to  Buford,  and, 
in  consideration  of  it,  then  his  Interest  was 
to  be  one-half  of  the  profits.  He  intrusted 
Carroll  with  the  entire  management  and  con- 
trol of  the  business.  Therefore  It  is  seen 
that,  In  addition  to  the  strong  presumption 
arising  from  the  participation  In  the  profits, 
the  facts  also  bring  the  case  within  the 
rule  laid  down  in  Cnlley  v.  Edwards  that, 
where  the  relation  of  principal  and  agent  ex- 
isted between  persons  taking  the  profits  and 
those  carrying  on  the  business,  such  relation 
determined  the  partnership.  The  evidence 
of  these  parties  themselves  shows  that  all  the 
elements  necessary  to  constitute  a  partner- 
ship existed  between  them,  so  far  as  third 
parties  were  concerned;  and  the  court  erred 
in  not  so  holding. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
Judgment  In  conformity  with  this  opinion. 


BRYANT  LUMBER  CO.  et  al.  v.  CRIST. 
'  (Supreme  Court  of  Arkansas.    Oct.  5,  1908.) 

1.  E>viDENCE  —  Competency— TiMBEB—Qu  AH - 
Trrr. 

Testimony  ns  to  tlie  amount  of  timber  cut 
from  land,  baaed  upon  measurement  of  the  re- 
maining stumps  and  tree  tops  and  the  rule  of 
scalins  timber,  was  proper;  questions  as  to  its 
reliability  affecting  its  weight  rather  than  its 
competency. 

2.  Loos   and   Loooinq— Timber   Sales— Ac- 
tion fob  Pbice— Evidence— Sufficienct. 

Evidence,  in  an  action  for  the  price  of  tim- 
ber, held  to  sustain  a  verdict  for  plaintiff. 

3.  Same— Contracts— Construction. 

A  sale  of  all  merchantable  timl)er  on  speci- 
fied land,  and  requiring  full  payment  within  two 
years,  required  tiie  buyer  to  pay  for  the  timber 
whether  used  or  not ;  the  seller  having  bought 
all  the  timber  on  the  land  under  an  agreement 
to  remove  it  by  a  specified  time. 

4.  Corporations— Contract  bt  President— 
Liability. 

If  a  lumber  company  acted  under  a  contract 
made  by  its  president  and  manager  in  his  own 
name,  it  is  liable,  he  being  also  bound. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §f  1603-1614.1 

5.  Principal   and    Agent  —  Contbact   by 
Agent- Liability. 

An  agent  making  a  contract  is  primarily 
liable  thereon,  and  tiie  principal,  when  discover-' 
ed.  can  also  be  held. 

[Ed.  Note.— For  ca.se8  in  point,  see  Cent.  Dig. 
vol.  40.  Principal  and  Agent,  f§  470-491.] 

ApiH>al  from  Circuit  Court,  Perry  County; 
Robert  J.  Lea,  Judge. 

Action  by  Josephine  Crist,  administratrix, 
against  the  Bryant  Lumber  Company  and 
another.  From  a  Judgment  for  plalntift,  de- 
fendants appeal.     Afilrmed. 

IL  M.  Armlstead  and  Carmlchael,  Brooks 
&  Powers,  for  appellants.  P.  H.  Prince  and 
Frauenthal  &  Robins,  for  appellee. 
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HILL,  C.  J.  W.  H.  Blackwell  owned  a 
tract  of  timber  land  In  Perry  county,  and  oa 
December  1,  1896,  sold  the  timber  thereon 
to  J.  M.  Crist.  The  timber  was  to  be  cut 
and  removed  by  December  1,  1904.  Crist 
took  possession  of  the  land,  and  cut  some  tim- 
ber therefrom.  On  the  19th  of  February, 
1901,  he  entered  Into  a  written  contract  with 
6.  Falsst,  by  which  he  sold  Faisst  all  the 
merchantable  timber  suitable  for  makings 
lumber  upon  said  lands.  The  terms  of  pay- 
ment were  provided  In  said  contract,  includ- 
ing the  payment  to  the  belra  of  Blackwell  for 
the  amount  which  would  accrue  to  them  under 
the  terms  of  the  contract  between  Blackwell 
and  Crist.  The  aggregate  amount  due  the 
Blackwell  heirs  was  $1,025.  It  was  further 
provided  that  the  amount  of  all  the  timber 
sold  should  be  paid  for  within  two  years 
from  the  dnte  thereof.  Faisst  was  president 
of  the  Bryant  Lumber  Company,  and  it  was 
admitted  that  he  made  the  contract  In  Us 
own  name,  but  on  behalf  of  the  lumber  com- 
pany and  for  its  benefit.  The  lumber  com- 
pany cut  timber  from  said  land,  and  made 
various  payments  therefor,  and,  among  oth- 
ers, made  a  settlement  with  Mrs.  Burrow  for 
the  heirs  of  Blackwell,  on  the  14tb  of  Oc- 
tober, 1902.  Crist  brought  suit  In  his  life- 
time against  the  lumber  company  for  the 
amount  due  under  the  contract,  but  it  was 
dismissed.  He  subsequently  died,  and  this 
action  was  brought  by  his  administratrix 
to  recover  for  the  timber  cut  by  the  com- 
pany, and  the  timber  not  used  by  it  at  the 
expiration  of  the  lease.  It  was  shown  that 
the  lumber  company  and  Faisst  were  famil- 
iar with  the  terms  of  the  lease  by  which 
Crist's  rights  ceased  on  the  Ist  of  December, 
1904.  The  administratrix  recovered  Judg- 
ment for  $1,500,  and  the  lumber  company 
and  Faisst  have  appealed. 

1.  The  first  contention  is  that  the  ver- 
dict is  not  supported  by  the  evidence.  There 
Is  a  conflict  in  the  testimony  as  to  the  amount 
of  timber  on  the  land  and  as  to  the  amount 
cut  by  the  lumber  company.  The  appellants 
insist  that  the  evidence  adduced  by  the  ap- 
pellee to  sustain  the  amount  cut  by  the  com- 
pany and  that  left  upon  the  land  is  vague,  in- 
definite, and  uncertain,  and  not  sufficiently 
reliable  to  constitute  the  basis  of  a  recovery. 
It  Is  contended  that  it  was  not  possible  to 
measure  the  stumps  of  the  trees  and  then 
measiu-e  the  tops  of  the  trees,  when  the  in- 
tervening log  was  gone,  and  then  determine 
whether  or  not  the  intervening  timber  con- 
tained in  the  tree  was  merchantable,  after 
several  years  had  elapsed,  and  the  land  had 
been  Inundated  by  floods,  In  some  Instances 
covering  the  stumps  with  sediment,  and 
sometimes  carrying  away  the  tops.  Witness- 
es for  appellee,  however,  said  that  they  were 
able,  except  in  a  few  Instances,  to  find  the 
tops  of  the  trees  and  by  the  rule  of  scaling 
timber  to  make  an  estimate  of  the  amount 
taken  therefrom,  and  where  they  were  unable 
to  do  so,  to  make  an  approximation  thereof; 


that  they  were  able  to  recognize  the  stumps 
from'  their  age  which  had  been  made  by  the 
cutting  of  the  lumber  company,  and  did  not 
estimate  the  cuttings  which  had  been  made 
some  years  prior  thereto  by  Crist  The  ar- 
gument made  against  the  testimony  goes 
solely  to  its  weight,  and  does  not  reach  to 
its  competency.  The  evidence  was  suffi- 
cient to  sustain  the  v^dict,  and  the  court 
was  right  In  refusing  to  exclude  the  testi- 
mony of  certain  witnesses  as  requested  by 
appellants. 

2.  It  Is  contended  that  there  was  a  settle- 
ment between  Mr.  Crist  and  Mr.  Faisst,  In 
the  lifetime  of  Mr.  Crist,  of  the  matters  In 
controversy,  and  that  Mr.  Falsst's  testimony 
upon  this  point  was  undisputed.  But  Mrs. 
Burrow,  with  whom  the  settlement  was 
made,  gives  another  version  of  the  transac- 
tion, and  she  says  that  after  the  settlement 
was  made,  Crist  still  retained  the  right  to 
the  standing  timber  until  the  1st  of  December, 
1904,  and  that  be  only  surrendered  to  her  the 
agricultural  portion  of  the  land,  and  not 
the  timber,  as  a  result  of  the  settlement.  The 
Issue  as  to  the  settlement  was  properly  sent 
to  the  Jury,  and  their  finding  is  not  without 
evidence  to  support  it  In  addition  to  Mrs. 
Burrow  giving  a  different  version  of  the 
transaction,  there  were  other  facts  In  evi- 
dence, not  necessary  to  review,  which  were 
In  conflict  with  the  testimony  given  by  Mr. 
Faisst  on  this  point.  The  Jury  was  warrant- 
ed in  not  accepting  his  testimony  of  the 
settlement. 

8.  Appellants  asked  an  instruction  of  the 
court  to  the  eftect  that  appellee  could  not 
recover  for  any  timber  left  standing  on  the 
land  by  the  appellants,  but  that  the  appel- 
lants were  only  liable  for  timber  actually  cut, 
scaled,  and  received  by  them.  This  was 
an  erroneous  comtmctlon  of  the  contract  It 
was  a  sale  to  Faisst  of  "all  the  meichantable 
timber  suitable  for  making  lumber,  standing 
and  lying  [being]  on  the  following  describ- 
ed lands.  •  •  •"  Then  follows  a  descrip- 
tion of  the  lands,  and  following  that  the  terms 
of  payment,  concluding  with  this  clause: 
"And  the  payment  of  all  of  said  timber  here- 
by sold  shall  be  completed  within  two  years 
from  date  hiereof."  This  was  a  sale  of  all 
the  merchantable  timber  suitable  for  lumber, 
and  all  of  such  timber  had  to  be  paid  for 
whether  used  by  the  lumber  company  or  not. 
Crist  had  a  right  to  utilize  every  foot  of 
the  timber  until  December  1,  1904.  Instead 
of  utilizing  it  himself,  he  sold  it  to  the  luin- 
ber  company;  and  it  was  reasonable  and 
businesslike  that  he  should  sell  all  of  the 
timber  that  he  had.  Instead  of  selling  only 
such  as  the  lumber  company  saw  fit  to  use. 
At  any  rate,  such  were  the  terms  of  the 
contract,  and  It  must  be  enforced  as  written. 

4.  Objection  Is  made  to  an  Instruction 
which  told  the  Jury  that,  If  they  found  that 
Faisst  was  president  and  manager  of  the 
lumber  company,  and  while  acting  as  such 
made  the  contract  with  Crist,  and  that  the 
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lumber  company  acted  under  the  contract.  It 
would  be  liable,  and  also  to  an  Inetructlon 
tbat  If  Faisst  executed  the  contract  In  his 
own  name,  he  Is  bound  by  such  contract. 
These  Instructions  were  right,  and  pertinent 
to  the  case.  Where  an  agent  makes  a  con- 
tract, he  Is  primarily  liable,  and  the  prin- 
cipal, when  discovered,  can  be  held  liable 
at  the  election  of  the  party  who  has  dealt 
with  the  agent  In  such  cases  both  parties 
are  liable.  Mechem  on  Agency,  695,  696; 
1  Am.  &  Eng.  Enc.  1122;  Miss.  Vol.  Const 
Co.  T.  Abeles  ft  Co.,  112  S.  W.  894;  Ben- 
jamin ▼.  Birmingham,  50  Ark.  433,  8  S.  W. 
183. 

Some  other  matters  are  presented,  and  all 
have  been  carefully  considered;  but  the 
court  finds  no  error  In  the  record,  and  the 
Judgment  is  affirmed. 


KANSAS  CITT  SOUTHERN  RY.  CO.  v. 
HENRIE  et  al. 

(Supreme   Court  of   Aitanaaa.     July  6,   1908. 
On  Rehearing,  Oct.  19,  1908.) 

1.  Death  —  Negligent  Death  — Action  fob 
Davaoes— Parties. 

Under  Kirby's  Dig.  |  6290.  requiring  an  ac- 
tion for  negligent  death  to  be  brought  by  dece- 
dent's personal  representative,  or,  if  there  be 
none,  by  big  heirs  at  law,  where  there  Is  no 
representative,  all  the  heirs  who  could  take  as 
distributees  under  the  laws  of  descent  must 
join  in  such  an  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  i§  35-46,  58.] 

2.  Words  and  Phkases— "Administeation." 

The  word   "administration"  as  applied   to 
decedents'  estates  comprehends  an  executorship. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  197,  198.] 

3.  Death— Negligent  Death— Action— Pab- 
TiB»— Evidence — SuFriciENCT. 

Plaintiff's  testimony  that  she  married  dece- 
dent at  a  specified  time  and  place;  that  they 
had  three  children  only,  naming  them,  and  giv- 
ing their  ages ;  that  there  "is  no  admioistra- 
tion  pendini;  on  his  estate"- sufficiently  nega- 
tives the  existence  of  other  heirs  at  law  or  any 
executor  or  any  administration  on  decedent's  es- 
tate, within  Kirby's  Dig.  g  6290,  requiring  ac- 
tions for  negligent  death  to  be  brought  by  dece- 
dent's personal  representative,  or,  where  there  Is 
none,  by  his  heirs  at  law. 

4.  Masteb  and  Servant— Railboads  — De- 
fective Cabs  —  Negligence  —  Evidence  — 
sufficienct. 

Bvidenoe,  in  an  action  against  a  railway 
company  for  death  of  a  conductor  crushed  be- 
tween cars  while  making  a  coupling,  held  to 
sustain  a  finding  that  the  company  negligently 
permitted  the  drawheads  of  the  cars  to  remain 
defective,  so  that  they  permitted  the  ends  of 
the  cars  to  come  together. 

5.  Tbiai/— Province  of  Jdbt  —  Conflicting 
EIvidence. 

It  is  the  jury's  province  to  settle  conflicts 
in  testimony  as  to  physical,  as  well  as  other 
facts. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  H  342,  348.] 

6.  Evidence— BxPBBT  Testimowt— Subjects 
—Railways. 

Whether  drawheads  of  railway  cars  will 
pan  ea«d>  other  U  properly  constructed  and  in 


good  repair  Is  a  proper  subject  for  exi>ert  tes- 
timony. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  20,  Evidence,  {{  2319-&28.] 

7.  Tbial— Order  of  Proof. 

The  allowance  on  rebuttal  of  testimony  not 
proper  rebuttal  Is  within  the  trial  court's  sound 
discretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  |!  146-152.] 

8.  Appeal  and  Ebbob  —  Harmless  Ebbob  — 
Exclusion  of  Evidence. 

Any  error  in  excluding  expert  opinion  was 
harmless,  where  the  witness  was  permitted,  in 
other  parts  of  his  testimony,  to  state  bis  opin- 
ion fully. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  g$  4200-4207.] 

9.  Master  and  Sebvant— Injubt  to  E^acPLOTfi 
— Instbuctions. 

In  an  action  against  a  railway  company 
for  the  death  of  a  conductor  crushed  between 
cars,  instructions  that,  if  he  could  have  coupled 
them  without  going  between  them,  and  it  was 
dangerous  to  go  between  them,  there  could  be  no 
recovery,  were  properly  refused  as  making  him 
insurer  of  his  own  safety. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {§  1180-1183.] 

10.  Same. 

It  is  not  negligent  per  se  for  a  trainman 
to  go  between  cars  in  coupling  them. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  H  755,  1125.] 

11.  Same— Obvious  Dangebs. 

Where  running  boards  on  the  ends  of  cars 
are  so  constructed  that  they  come  close  to  each 
other  when  cars  are  coupled  on  a  curve,  the 
condition  is  an  obvious  danger,  of  which  train- 
men must  take  notice. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dit 
vol.  34,  Master  and  Servant  §{  610-624.] 

12.  Death— Negligent  Death— Measure   of 
Dam-voes— Instructions. 

An  instruction,  in  an  action  for  negligent 
death  that  the  measure  of  damages  was  com- 
pensation for  the  injury  resulting  to  plaintiffs, 
and  that  the  jury  could  consider  decedent's 
health,  etc.,  bis  disposition  to  labor,  his  earning 
capacity,  etc.,  was  not  objectionable  for  failing 
to  state  that  the  rate  of  wages  received  by  him 
should  be  considered,  that  his  personal  expenses 
should  be  deducted  from  his  gross  earninj!;s,  and 
that  his  earning  power  might  be  diminished 
with  increasing  age,  especially  in  the  absence  of 
a  request  for  a  more  specific  instruction. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Death,  {  143.] 

18.  Same 

Decedent's  widow's  and  children's  pecun- 
iary loss  through  his  death  is  the  probable  ag- 
gregate amount  of  his  contributions  to  them,  re- 
duced to  present  value. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  15,  Death,  f  112.] 

14.  Same— Excessive  Recovery. 

Thirty-two  thousand  five  hundred  dollars 
recovery  by  a  railway  conductor's  widow  and 
three  minor  children  for  his  death  was  excessive 
by  $7,500,  where  his  contribution  to  the  family 
did  not  exceed  $1,500  annually,  and  there  was 
little  prospect  that  his  earnings  would  material- 
ly increase,  and  where  his  lite  expectancy  was 
31  years,  though  he  was  robust,  sober,  indus- 
trious, economical,  and  affectionate  toward  his 
wife  and  children,  and  greatly  interested  in  the 
children's  proper  training  and  education. 

lEd.  Note. — For  cases  in  Doint,  see  Cent  Dig. 
vol  15,  Death,  H  125-130.1 
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On  Rehearing. 

15.  Appeai.  and   Ebbob— Reheabino — Scope 
or  Review. 

The  loainjf  party  on  appeal  cannot  on  re- 
bearing  present  a  point  not  presented  on  the 
original  hearing. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  3242.] 

16.  Masteb  AND  Servant— Railways— Tbaih- 
MAN  Killed— Instructions. 

In  an  action  against  a  railway  company 
for  the  death  of  a  conductor  crushed  between 
cars,  instructions  that  if  there  were  two  ways 
of  coupling  the  cars,  and  he  chose  the  more 
dangerous  way,  he  was  guilty  of  contributory 
negligence,  was  properly  refused,'  as  making  him 
the  insurer  of  his  own  safety. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1180-1183.] 

17.  Same  —  Coupling   Cabs  —  Neqlioence  — 
JUBY  Question. 

When  there  are  no  safety  coupling  appli- 
ances, or  when  they  are  out  of  repair,  and  it 
becomes  necessary  to  couple  cars  without  them, 
it  is  always  a  jury  question  whether,  under 
the  particular  circumstance  of  each  case,  an  em- 
ploy£  going  between  cars  to  couple  them  was 
negligent. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  U  1089-^1132.] 

Appeal  from  Circuit  Court,  Miller  County; 
J.  M.  Carter,  Judge. 

Action  by  Ollie  M.  Henrie  and  others 
against  the  Kansas  City  Southern  Railway 
Company  for  negligent  death.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed on  condition  of  remittitur;  other- 
wise reversed  and  remanded  for  new  trial. 

O.  W.  Henrie,  who  was  employed  by  the 
Kansas  City  Southern  Railway  Company  as 
conductor  on  a  work  train,  was  killed  on 
November  6,  1905,  while  attempting  to  couple 
cars  In  bis  train  at  Horatio,  Ark.,  and  his 
widow,  Ollie  M.  Henrie,  and  his  three  infant 
children  Instituted  this  action  in  the  circuit 
court  of  Miller  county  to  recover  damages  al- 
leged to  have  been  sustained  on  account  of 
bis  death.  The  damages  are  laid  at  the 
sum  of  $50,000,  and  on  a  trial  of  the  case 
the  jury  returned  a  verdict  in  favor  of  the 
plaintiffs,  assessing  damages  in  the  sum  of 
$32,500.  Negligenc«  of  the  company  Is  charg- 
ed In  permitting  the  drawheads  of  the  cars 
to  become  rotten  and  defective,  so  that, 
when  Henrie  went  in  between  the  cars  to 
adjust  the  coupling,  the  drawheads  passed 
each  other,  and  allowed  the  two  cars  to  come 
together  and  catch  him  and  crush  him  to 
death  Instantly.  It  Is  also  alleged  In  the  com- 
plaint that  the  plaintiffs  are  the  widow  and 
only  heirs  at  law  of  said  decedent,  and  that 
no  administrator  of  his  estate  had  ever  been 
appointed.  Tbe  defendant  filed  its  answer, 
denying  all  tbe  allegations  of  tbe  complaint 
The  material  facts  established  by  the  tes- 
timony are  discussed  in  the  opinion  of  the 
(»urt 

S.  W.  Moore  and  Read  &  MoDonough  (G. 
B.  Moore,  of  counsel),  for  appellant  N.  B. 
Morris,  Weeks  4  Whitley,  and  W.  H.  Arnold, 
for  appellees. 


Mcculloch,  J.  (after  stating  the  facts 
as  above).  1.  It  is  contended  in  the  first 
place  that  the  testimony  falls  to  show  that 
appellees  were  tbe  only  children  and  heirs 
at  law  of  tbe  decedent,  or  that  there  was 
no  personal  representative  of  bis  estate.  The 
statutes  of  this  state  provide  that  an  action 
for  damages,  caused  by  tbe  wrongful  act, 
neglect  or  default  of  another,  "shall  be 
brought  by,  and  in  tbe  name  of  the  persona) 
representative  of  such  deceased  person,  and 
If  there  be  no  personal  representative,  then 
the  same  may  be  brought  by  the  heirs  at  law 
of  such  deceased  i>erson;  and  the  amount 
recovered  In  every  such  action  shall  be  for 
the  exclusive  benefit  of  the  widow  and  next 
of  kin  of  such  deceased  person,  and  shall 
be  distributed  to  such  widow  and  next  of  kin, 
in  the  proportion  provided  by  law  in  relation 
to  the  distribution  of  personal  property  left 
by  persons  dying  Intestate."  Klrby's  Dig. 
g  0290.  Where  there  is  no  personal  repre- 
sentative of  tbe  decedent  all  the  heirs  at 
law  who  could  take  as  distributees  of  the 
estate  under  the  laws  of  descent  must  be 
Joined  in  the  action.  McBride  ▼.  Berman, 
79  Ark.  62.  94  S.  W.  913.  The  only  tesU- 
mony  bearing  on  these  points  was  that  of 
Mrs.  Henrie,  and  is  as  follows:  "Q.  When 
did  you  and  Mr.  Henrie  marry?  A.  In  1893; 
at  Sealy,  Tex.  *  •  *  Q.  Did  you  and  he 
have  any  children?  A.  Yes,  sir.  Q.  How 
many  children  did  you  have?  A.  Three.  Q. 
What  were  the  names  and  ages  of  those 
children?  A.  The  oldest  is  Vivian.  She  is 
13,  and  George  Whitfield  Henrie  Is  11  now, 
and  Ollie  Marie  Henrie  is  7.  Q.  All  of  them 
live  with  you,  and  they  are  all  the  children 
of  yourself  and  your  deceased  husband?  A. 
Yes,  sir.  Q.  Those  kre  the  only  children  you 
and  Mr.  Henrie  have?  A.  Yes,  sir.  Q. 
There  is  no  administration  pending  on  bis  es- 
tate? A.  No,  sir.  Q.  No  guardianship  or  ad- 
ministration pending?  A.  No,  sir."  She  also 
testified  In  detail  concerning  his  care  and 
treatment  of  tbe  children,  and  stated  that 
be  contributed  nearly  all  his  earnings  to  tbe 
support  of  the  family.  She  was  not  cross- 
examined  on  this  subject  It  Is  argued  that 
the  proof  does  not  negative  the  fact  that 
Henrie  died  testate,  and  that  there  was  an 
executor  of  his  estate,  nor  that  he  may  have 
married  and  had  living  issue  of  that  marriage 
prior  to  bis  Intermarriage  with  appellee,  Mrs. 
Henrie.  This  is,  we  think,  a  strained  con- 
struction of  the  testimony.  True  it  does  not 
expressly  negative  these  facts,  but  it  docs  so 
by  fair  implication.  The  use  of  the  word 
"administration,"  as  applied  to  estates  of  de- 
ceased persons  In  its  common  and  popular 
acceptation  Is  sufficiently  comprehensive  to 
cover  the  meaning  of  an  executorship.  It  la 
so  defined  by  the  lexicographers.  Webster's: 
"Administration:  (a)  The  management  and 
disposal,  under  legal  authority,  of  the  estates 
of  an  Intestate,  or  of  a  testator  having  no 
competent  executor,  (b)  The  management  of 
an  estate  of  a  deceased  person  by  an  execu- 
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tor,  the  strictly  eorrespondlug  term  'execu- 
tion' not  being  In  use."  Our  statute  treats 
of  executors,  as  well  as  admiuistrators,  In  a 
chapter  under  the  general  subject  of  admin- 
istration. The  law  writers  on  the  subject 
treat  it  in  the  same  way.  See,  also.  In  re 
Murphy,  144  N.  Y.  557,  39  N.  E.  691;  Crow 
y.  Hubbard,  62  Hd.  560.  Nor  does  the  tes- 
timony leave  room  for  an  Inference  that  there 
may  have  previously  been  administration  on 
the  estate.  The  testimony  of  Mrs.  Henrie 
leads  fairly  and  Irresistibly  to  the  conclu- 
sion that  the  children  named  were  all  that 
her  husband  had.  She  testified  concerning 
their  marriage,  and  the  names  and  ages  of 
all  their  children,  and  it  can  scarcely  he  in- 
ferred that  there  had  been  another  mar- 
riage and  set  of  children  born,  when  the 
record  is  entirely  silent  on  the  subject.  It 
Is  fairly  to  be  presumed  that,  if  there  had 
been  children  of  a  former  marriage,  Mrs. 
Henrie  knew  of  It.  Appellant  did  not,  by  ask- 
ing an  instruction  on  the  subject,  treat  the 
qnestlon  as  an  issue  in  the  case.  Aside  from 
a  formal  denial  In  the  answer  of  the  allega- 
tions of  the  complaint  concerning  administra- 
tion and  next  of  kin,  appellant  does  not  ap- 
pear to  have  insisted  on  the  question  until 
the  case  reached  this  court. 

2.  Do  the  facts  established  by  the  evidence 
sustain  the  verdict  as  to  negligence?  De- 
ceased was,  at  the  time  of  bis  death,  a  con- 
ductor In  charge  of  a  work  train,  and  was 
engaged  In  hauling  gravel  for  ballast  from 
Moratio,  Ark.  The  cars  of  his  train  had  been 
loaded,  and  some  of  them  were  standing  on  a 
curved  "Y"  track.  Other  cars  were  attached 
to  the  engine.  Orders  were  received  to  move 
the  train  south  to  another  station  in  time  to 
meet  a  north-bound  passenger  train,  and  It 
became  necessary  to  couple  together  the  cars 
hurriedly,  as  the  time  for  meeting  the  other 
train  was  very  short.  He  went  to  the  end  of 
the  cars  on  the  "Y,"  and  signaled  the  en- 
gineer to  back  up,  so  that  these  cars  could 
be  coupled  Into  the  train.  Willis  Martin,  a 
witness  Introduced  by  appellees,  testified  that 
he  was  present  and  saw  the  Injury  inflicted. 
He  said  that  Henrie  went  between  the  ends 
of  the  standing  and  approaching  cars  to  ad- 
Just  the  couplers,  that  the  cars  came  together 
the  first  time  without  coupling,  and  without 
accident,  but  that  a  second  attempt  was  made 
to  couple  them,  and  as  they  came  together, 
the  drawheads  passed  each  other,  so  as  to 
permit  the  ends  of  the  cars  to  come  together 
close  enough  to  catch  Henrie  and  crush  him. 
He  also  testified  that  Immediately  after  the 
accident  the  wood  or  timber  supporting  the 
drawhead  was  found  to  be  rotten.  He  said : 
"You  could  mash  it  this  way  [Indicating], 
and  it  would  crush."  He  said  a  drummer 
standing  by  pulled  a  niece  of  rotten  wood 
from  around,  or  next  to,  the  drawhead  with 
his  hand.  The  timbers  next  to  the  Iron 
drawheads  are  explained,  by  one  of  appel- 
lant's witnesses,  to  be  draft  timbers  or  mid- 
dle sills,   which   run  through   the  center  of 


a  car  from  end  to  end,  and  lie  on  either  side 
of  the  couplers  and  hold  them  in  place.  The 
end  of  these  timbers  was  manifestly  what 
the  witness  Martin  referred  to  when  he  said 
that  the  drummer  pulled  out  a  piece  of  rotten 
wood.  George  Hawkins,  another  witness 
Introduced  by  appellee,  testified  that  he  was 
present  and  saw  the  accident,  tliat  the  cars 
failed  to  couple  on  the  first  attempt,  and  that 
when  Mr.  Henrie  went  in  between  them  the 
second  time,  the  drawheads  passed  each  oth- 
er, allowing  the  cars  to  come  close  enough  to- 
gether to  crush  him.  He  also  stated  that  the 
tlihber  around  the  drawhead  was  rotten,  and 
that  a  bystander,  immediately  after  the  ac- 
cident, pulled  out  with  his  Iiand  a  portion  of 
the  decayed  wood.  These  were  the  only  eye- 
witnesses who  testified  In  the  case,  except 
the  engineer  and  fireman,  who  did  not  pre- 
tend to  know  all  the  details  of  the  accident 
It  is  shown  by  the  testimony  of  another  wit- 
ness that  the  drawheads  could  not  have  pass- 
ed each  other  If  they  had  been  properly  con- 
structed and  were  in  good  repair.  One  of 
appellants  employes,  whose  duty  it  was  to  in- 
spect cars  at  Horatio,  testified  that  he  in- 
spected the  cars  in  question  the  morning  be- 
fore the  accident,  and  also  in  the  afternoon 
after  the  accident,  and  next  day,  and  found 
them  at  each  Inspection  to  be  in  good  condi- 
tion and  without  defects.  He  testified  that 
there  were  running  boards  on  the  end  of 
each  car,  which,  when  two  cars  came  as  close 
together  as  the  couplers  would  permit,  would 
leave  only  a  clear  space  of  six  inches.  He 
and  several  other  witnesses  testified  that 
tests  of  these  two  cars  between  which  Henrie 
was  Injured  were  made  on  the  curved  "Y" 
track  where  the  Injury  occurred,  and  that 
the  result  of  the  tests  showed  that  when  the 
cars  came  together  on  the  curve  (the  couplers 
meeting,  without  passing)  the  running  boards 
came  together  close  enough  to  catch  and  hold 
a  two-Inch  board.  These  tests,  if  correct, 
demonstrated  the  fact  that,  with  the  coup- 
lers coming  together  properly,  there  was  not 
sufficient  clear  space  between  the  running 
boards  to  accommodate  a  man's  body.  There 
was  also  testimony  tending  to  show  that  aft- 
er the  accident  blood  was  found  on  the  run- 
ning boards.  It  will  be  seen,  therefore,  that 
the  theory  of  appellees  is  that  Henrie  went 
between  the  cars  to  adjust  the  defective  coup- 
lers, or  those  which  at  least  had  failed  to 
couple,  and  was  caught  between  the  ends  of 
the  cars  by  reason  of  the  defective  draw- 
heads  passing  each  other;  whilst  the  theory 
of  appellant  Is  that  the  couplers  were  not 
defective,  but  that  Ilenrle  went  in  between 
cars  having  these  running  boards  which 
would  come  close  together,  and  were  obvious- 
ly dangerous,  and  that  his  death  was  caused 
by  his  own  negligence.  These  two  theories 
are  necessarily  conflicting,  and  cannot  both 
be  correct  The  testimony  tending  to  support 
them,  respectively,  is  also  conflicting,  and  the 
Jury,  of  course,  must  have  rejected  appel- 
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lant'8  testimony.  If  the  teatimony  of  the 
two  eyewitnesses  Introduced  by  appellees  be 
true,  It  could  not  be  true  that  the  running 
boards  came  together  on  the  curved  track 
without  the  drawbeads  having  passed  each 
other,  for  these  witnesses  say  that  Henrle 
went  In  between  the  cars  the  first  time  In 
safety  as  they  came  together.  They  say  he 
was  In  between  the  cars  when  they  came  to- 
gether the  first  time,  and  failed  to  couple, 
and  that  be  came  out  unhurt.  There  are  oth- 
er sharp  conflicts  in  the  testimony,  which 
It  became  necessary  for  the  J»iry  to  consider, 
and  which  they  have  settled  by  the  verdict. 
If  they  accepted  as  correct  the  theory  of  ap- 
pellees, and  found  the  testimony  Introduced 
by  appellees  to  be  true,  the  verdict  was  cor- 
rect.   The  evidence  sustained  it 

It  Is  argued  by  learned  counsel  for  appel- 
lant with  much  zeal  that  the  tests  made  by 
the  witnesses  established  certain  physical 
facts,  to  which  the  statements  of  appellees' 
witnesses  must  yield.  The  weakness  of  this 
contention  Is  that  the  existence  of  the  alleged 
physical  facts  Is  in  dispute,  and  depends  up- 
on the  testimony  of  other  witnesses,  whose 
statements  of  the  facts  are  in  conflict  with 
appellees'  witnesses.  This  conflict  raised  a 
question  of  credibility,  which  it  was  the  prov- 
ince of  the  Jury  to  settle  in  determining  what 
the  physical,  as  well  as  all  other,  facts  were. 
We  think  the  proof  was  suflScient  to  establish 
the  fact  that  there  was  a  defect  In  the  draw- 
head  which  permitted  the  ends  of  the  two 
ears  to  come  together.  Two  witnesses  testi- 
fy that  some  of  the  timbers  which  supported 
the  drawhead  were  rotten,  and  that  the  two 
drawheads  passed  each  other.  Another  wit- 
ness, who  proved  himself  qualifled  to  testify 
on  the  subject,  testified  that  if  the  drawheada 
were  properly  constructed,  and  were  in  good 
condition  of  repair,  they  could  not  pass  each 
other  even  on  a  curved  track.  If  these  state- 
ments were  true,  then  the  Jury  under  the  cir- 
cumstances were  warranted  in  finding  that 
the  defect  was  a  discoverable  one,  and  that 
appellant  was  guilty  of  negligence  in  failing 
to  Inspect  and  discover  it.  St.  L.  &  S.  F.  Ry. 
Co.  V.  Wells,  82  Ark.  372,  101  S.  W.  738.  Ap- 
pellant relies  upon  the  case  of  St.  L.,  I.  M. 
&  S.  Ry.  Co.  v.  Andrews,  79  Ark.  437,  96  S. 
W.  183,  as  sustaining  their  contention  that 
there  was  no  discoverable  defect.  That  case 
does  not,  however,  sustain  the  contention. 
There  the  plaintiff  sued  for  an  injury  caus- 
ed by  the  breaking  of  a  ladder,  and  in  the 
opinion  of  the  court  it  was  said:  "There 
is  no  evidence  at  all  that  the  ladder  had  any 
appearance  of  being  defective.  On  the  con- 
trary, the  undisputed  evidence  established 
the  fact  that  the  timbers  were  perfectly 
sound,  and  that  the  break  at  the  place  where 
the  round  parted  from  the  mltre-Joint  in  the 
side  beam  was  a  fresh  split.  *  *  •  The 
case  la  quite  unlike  one  where  defects  are 
found,  after  the  injury  caused  thereby,  which 
must  have  been  discovered  if  a  careful  in- 
spection had  been  made.    In  such  a  case  the 


Jury  would  be  warranted  In  finding,  either 
that  no  inspection  was  made,  or  that  no  ef- 
fort was  made  to  rq)air  the  defect  after  dis- 
covering it;  but  in  the  case  before  us  the 
evidence  does  not  show  such  a  defect  as  must 
have  been  discovered  in  advance  of  the  in- 
jury on  a  reasonably  careful  inspection."  In 
the  present  case  the  defect,  which  la  proved 
to  have  existed  in  the  drawheads  at  the  time 
of  the  Injury,  was  such  as  could  have  been 
discovered  in  advance.  Therefore  the  Jury 
were  warranted  in  concluding,  either  that 
there  was  no  inspection,  or  no  steps  taken 
to  repair  the  defect  after  discovering  it  In 
this  respect  the  case  is  like  the  Wells  Case, 
supra. 

3.  Error  of  the  court  is  assigned  in  per- 
mitting witness  Gibson  to  testify  to  the  ef- 
fect that,  if  the  drawheads  had  been  proper- 
ly constructed  and  in  good  state  of  repair, 
they  would  not  have  passed  each  other.  It 
Is  argued  that  that  was  wholly  a  question 
for  the  Jury  to  determine,  and  was  not  prop- 
er subject  for  expert  opinion.  The  witness 
proved  himself  to  be  fully  qualifled  to  tes- 
tify on  the  subject  The  question  could  not 
have  been  properly  answered  except  by  one 
possessing  knowledge  and  skill,  therefore  It 
was  proper  to  admit  as  evidence  the  opinion 
of  one  who  possessed  such  special  knowl- 
edge. Railway  v.  Lyman,  57  Ark.  512,  22  S. 
W.  170 ;  Railway  v.  Dawson,  77  Ark.  434,  92 
S.  W.  27. 

Complaint  is  alao  made  because  the  court 
permitted  witness  Gibson  to  t>e  recalled  lu 
rebuttal  to  testify  concerning  matters  which 
were  not  properly  rebuttal  testimony.  This 
was  a  matter  in  the  sound  discretion  of  the 
court,  and  no  abuse  of  discretion  la  shown. 

4.  The  next  error  assigned  is  in  the  court's 
refusal  to  permit  witness  Preble  to  testi^ 
that  it  was  dangerous  for  Henrle  to  go  be- 
tween the  cars.  The  witness  was  in  fact  per- 
mitted, in  other  parts  of  his  testimony,  to 
state  his  opinion  fully  on  this  subject  so  no 
prejudice  resulted.  We  need  not  decide 
whether  or  not  the  testimony  was  admissible. 

5.  Appellant  requested  the  court  to  give, 
among  other  things,  the  following  instruc- 
tious,  which  were  refused,  and  error  Is  as- 
signed In  so  doing:  ''(7)  If  the  deceased  could 
have  made  the  coupling  without  going  be- 
tween the  moving  cars,  and  if  it  was  dan- 
gerous to  go  between  the  moving  cars,  and 
if  deceased  did  go  between  the  moving  cars 
into  a  dangerous  place,  and  if  that  contribut- 
ed to  bis  Injury,  the  plaintiff  cannot  recover. 
(7a)  If  the  deceased  could  have  made  the 
coupling  without  going  between  the  moving 
cars,  and  if  it  was  dangerous  to  go  between 
the  moving  cars,  and  If  the  deceased  did  go 
between  the  moving  cars  Into  a  dangerous 
place,  and  if  these,  or  either  of  them,  con- 
tributed to  his  Injury,  the  plaintiffs  cannot 
recover."  These  instructions  were  properly 
refused.  The  court  gave  other  instructions, 
telling  the  Jury  that  if  deceased  was  guilty 
of  negligence  which  amtributed  to  bia  in- 
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Jury  In  go!ii{r  into  a  dangerous  place  to  cou- 
ple cars,  the  plaintiffs  could  not  recover.  In 
other  instructions  the  court  defined  the  terms 
"negligence"  and  "ordinary  care,"  and  also 
Instructed  that  deceased  was  bound  to  take 
notice  of  patent  or  obvious  defects  in  the 
appliance  used,  and  that  If  be  failed  to  do 
80,  and  his  death  was  due  to  such  failure, 
the  plalntitb  could  not  recover.  This  was 
sufficient.  TJie  refused  instructions  make  the 
servant  the  Insurer  of  his  own  safety,  and 
absolutely  prevent  a  recovery  if  the  place 
turns  out  to  be  dangerous.  This  is  not  the 
law.  C,  O.  &  G.  Ry.  Co.  v.  Thompson,  82 
Ark.  11,  100  S.  W.  83.  It  is  a  matter  of 
common  knowledge  that  It  is  more  or  less 
dangerous  to  go  l)etween  cars  In  a  moving 
train,  or  trains  al>out  to  be  put  In  motion, 
yet  it  is  not  negligence  per  se  for  a  trainman 
accustomed  to  that  work  to  go  betwe<>n  cars 
to  couple  or  uncouple  them.  That  is  a  ques- 
tion for  the  determination  of  a  Jury,  under 
the  circumstances  of  each  case.  The  testi- 
mony In  this  case  shows  that  the  coupler  on 
the  cars  did  not  work  satisfactorily.  Of 
course,  if  the  position  of  the  running  boards 
on  the  ends  of  the  cars  was  as  stated  by  ap- 
pellant's witnesses,  that  would  have  been  an 
obvious  danger  which  deceased  was  bound  to 
take  notice  of  and  avoid ;  but  tbe  Jury  found 
against  the  theory  that  the  running  board 
came  too  close  together  to  allow  space  enough 
for  a  man's  body.  Tbe  court  gave  the  fol- 
lowing Instruction,  over  appellant's  objec- 
tion, on  the  measure  of  damages:  "(8)  Should 
you  find  for  tbe  plaintiffs  in  this  case,  then 
yon  will  assess  the  damage  at  such  sum  as 
you  shall  deem  a  fair  and  Just  compensation, 
with  reference  to  the  pecuniary  Injuries  re- 
sulting from  the  death  of  said  Geo.  W.  Hen- 
rie,  to  the  plaintiffs  Jn  this  case,  as  may  be 
shown  by  the  evidence.  In  estimating  this 
loss  it  Is  proper  for  you  to  take  into  consid- 
eration tbe  age,  health,  habits,  occupation, 
expectation  of  life,  mental  and  physical  ca- 
pacity for  and  disposition  of  labor,  his  earn- 
ing capacity,  the  care  and  attention,  the  In- 
struction and  training  one  of  bis  disposition 
and  character  may  be  expected  to  give  to  his 
children  during  their  minority,  as  may  be 
shown  by  the  evidence."  The  correctness  of 
tbe  Instruction  Is  challenged,  on  tbe  ground 
that  it  failed  to  say  that  tbe  rate  of  wages 
received  by  deceased  should  be  considered, 
or  that  his  personal  expenses  should  be  de- 
ducted from  bis  gross  earnings,  or  that  the 
power  of  deceased  to  earn  money  might  be 
dlmlnl.shed  with  increasing  age.  Appellant 
asked  no  Instructions  on  the  measure  of  dam- 
ages, but  contented  itself  with  an  objection 
to  this  Instruction  as  a  whole.  The  instruction 
given  did  not  necessarily  exclude  considera- 
tion of  the  subjects  now  suggested  as  proper 
by  appellant,  but,  on  the  contrary,  we  think 
tbe  general  term  employed  in  the  instruction, 
fairly  construed,  excluded  them.  If  appel- 
lant desired  anything  more  specific  or  def- 


inite, it  should  have  made  the  request  there- 
for. The  pecuniary  loss  of  decedent's  widow 
and  children  was  the  probable  aggregate 
amoimt  of  bis  contributions  to  them,  reduced 
to  present  value.  This  court,  in  Railway  v. 
Sweet,  60  Ark.  558,  31  S.  W.  573,  In  describ- 
ing how  this  is  to  be  determined,  said:  "How 
IB  this  compensation  to  be  determined?  By 
taking  Into  consideration  the  age,  health, 
habits,  occupation,  expectation  of  life,  men- 
tal and  physical  capacity  for  and  disposition 
to  labor,  and  the  probable  increase  or  dim- 
inution of  that  ability  with  the  lapse  of 
time,  deceased's  earning  power,  rate  of  wa- 
ges, and  the  care  and  attention  which  one  of 
his  disposition  and  character  may  be  ex- 
pected to  give  his  family — all  these  are  prop- 
er elements  for  the  consideration  of  the  Jury 
in  determining  the  value  of  the  life  taken. 
From  the  amount  thus  ascertained  tbe  per- 
sonal expenses  of  the  deceased  should  be  de- 
ducted, and  the  balance,  reduced  to  Its  pres- 
ent valuCj  should  be  the  amount  of  the  ver- 
dict." 

6.  Was  tbe  assessment  of  damages  excess- 
ive? Deceased  was  35  years  of  age  at  the 
time  of  his  death,  and  had  a  life  expectancy 
of  31  years.  He  Is  described  in  the  evidence 
to  be  a  man  of  robust  physique,  healthy  and 
intelligent,  without  about  12  years'  experi- 
ence In  railroad  work.  He  was  earning 
about  $175  per  month  at  the  time  of  his 
death.  The  proof  does  not  show  with  satis- 
factory accuracy  the  amount  contributed  to 
the  support  of  his  family,  but  we  think  It 
was  sufficient  to  sustain  a  finding  of  as  mucb 
as  $1,500  per  annum  contributed  to  his  fami- 
ly— no  more  than  that.  He  was  sober  and 
industrious,  economical  in  his  habits,  kind 
and  affectionate  towards  his  wife  and  chil- 
dren, and  greatly  interested  in  the  proper 
education  and  training  of  his  children.  He 
had  three  children,  aged,  respectively,  13,  11, 
and  7  years.  There  Is  little  ground  In  the 
evidence  to  warrant  a  conclusion  that  his  earn- 
ing capacity  would  have  been  very  materially 
Increased.  He  had  been  in  lallroad  work  as 
a  conductor  for  12  or  13  years,  and  his  earn- 
ings had  increased  very  little.  Considering 
the  pecuniary  loss  of  the  amount  of  dece- 
dent's probable  contribution  to  bis  wife  and 
children,  reduced  to  its  present  value,  and 
the  pecuniary  value  of  the  instruction,  moral 
training,  etc.,  to  his  children,  which  might 
have  been  expected,  we  think  the  evidence 
does  not  warrant  an  asssessment  of  more 
than  f 25,000  damage.  It  does  warrant  that 
amount,  but  the  verdict  is  to  that  extent 
excessive. 

There  are  numerous  other  assignments  of 
error,  but  we  find  none  of  them  well  founded. 

The  case  was  fairly  tried,  and  tbe  evidence 
sustains  the  verdict  except  as  to  the  amount 
of  damages.  If  appellees  will,  within  15 
days,  remit  tbe  amount  of  damages  down  to 
$25,000,  tbe  Judgment  will  stand  affirmed; 
otherwise  the  Judgment  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 
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On  Rebeariug. 

It  Is  contended  now,  for  the  first  time  In 
argument  In  this  case,  that  the  undisputed 
evidence  shows  that  the  cars  which  Henrle 
attempted  to  couple  together  were  supplied 
with  automatic  couplers  as  required  by  the 
terms  of  the  federal  statute,  and  that  his 
failure  to  use  the  coupling  appliances  from 
the  outside.  Instead  of  going  between  the 
cars,  constituted  contributory  negligence,  and 
that  for  this  reason  a  peremptory  instruc- 
tion should  have  been  given  to  the  Jury  to 
return  a  verdict  for  appellant.  The  rules 
of  this  court  forbid  that  the  losing  party 
may,  on  petition  for  rehearing,  take  advan- 
tage of  a  point  which  he  failed  to  bring 
to  the  attention  of  the  court  on  the  original 
hearing.  It  Is  true  that  the  complaint  con- 
tains an  allegation,  which  Is  denied  In  the 
answer,  to  the  effect  that  the  automatic 
coupler  was  out  of  repair,  so  that  It  became 
necessary  for  Henrie  to  go  between  the  cars 
to  make  the  coupling;  but  that  question  does 
not  appear  to  have  been  .pressed  In  the  trial 
by  either  party.  There  was  evidence  tending 
to  show  that  the  coupling  appliances  would 
not  work,  and  that  It  was  necessary  for  Hen- 
rie to  go  In  between  the  cars  to  adjust  the 
knuckle,  and  there  was  evidence,  adduced 
by  appellant,  to  the  effect  that  the  coupling 
appliances  were  found  on  inspection  to  be  In 
good  condition,  but  the  controlling  issue  In 
the  trial  was  whether  or  not  the  drawheads 
were  defective,  and  whether  or  not  the  run- 
ning boards  on  the  ends  of  the  cars  came 
so  close  together  that  enough  clear  space  was 
not  left  for  a  man's  body.  The  result  of  the 
trial  turned  principally  on  these  issues,  and 
it  does  not  appear  that  a  single  witness  was 
asked  the  direct  question  whether  the  auto- 
matic coupling  appliances  were  In  such  con- 
dition that  It  was  unnecessary  for  Henrle 
to  go  between  the  cars.  No  Instruction  was 
asked  by  either  party  directly  submitting 
that  particular  question  to  the  jury.  The 
argument  on  the  original  hearing  of  the  case 
here  turned  upon  the  same  questions  as  to  de- 
fects in  the  drawheads  and  condition  of  the 
running  boards,  and  nowhere  In  appellant's 
brief  do  we  find  a  contention  that  the  undis- 
puted evidence  showed  the  coupling  applian- 
ces to  be  in  perfect  order,  so  that  they  could  be 
operated  from  the  outside.  Therefore  appel- 
lant is  forbidden  by  the  rules  of  the  court 
to  raise  that  question  here  now  for  the  first 
time.  But,  as  already  stated,  we  find  that 
there  was  evidence  sufficient  to  go  to  the 
Jury  and  sustain  a  finding  that  the  appli- 
ances could  not  be  operated.  The  evidence 
tends  to  show  that  efforts  to  couple  the  cars, 
both  before  and  immediately  after  the  acci- 
dent, were  unsuccessful  because  the  coupling 
would  not  work. 

Error  is  assigned,  and  now  reargued,  on 
the  refusal  of  the  court  to  give  the  following 
Instruction:  "(9)  If  the  jury  believe  from 
the  evidence  that  there  were  two  ways   to 


make  the  coupling,  one  of  which  was  less 
dangerous  than  the  other,  and  deceased  chose 
the  most  dangerous  place  or  way,  and  was 
killed,  he  was  guilty  of  contributory  negli- 
gence, and  plaintiffs  cannot  recover."  The 
contention  of  counsel  with  respect  to  this  in- 
struction la  their  original  brief  was  not  over- 
looked, but  the  correctness  of  this  Instruction 
was  not  discussed  In  the  opinion,  for  the  rea- 
son that  we  considered  the  discussion  con- 
cerning other  Instructions  to  be  applicable 
to  this  one.  We  still  think  that  the  purport 
of  this  Instruction  was  the  same  as  refused 
instructions  No.  7  and  7a,  and  that  It  was 
Incorrect,  and  properly  refused,  for  the  rea- 
sons stated  In  the  opinion.  An  Instruction 
to  the  same  effect,  substantially,  was  con- 
demned in  C,  O.  &  G.  R.  Co.  V.  Thompson, 
82  Ark.  11,  100  S.  W.  83.  It  was  stated  in 
the  opinion  In  that  case  that  authorities  to 
the  contrary  were  to  be  found,  but  that  we 
considered  them  unsound  and  declined  to  fol- 
low them. 

.A  request  for  an  instruction,  telling  the 
Jury  that  If  safety  appliances  were  provided 
on  the  cars  so  that  the  coupling  could  have 
been  made  from  the  outside  without  the  ne- 
cessity of  going  between  the  cars,  and  that 
if  the  employ^  disregarded  these  appliances 
provided  for  his  safety,  and  needlessly  went 
between  the  cars  to  make  the  coupling,  he 
would,  as  a  matter  of  law,  be  deemed  guilty 
of  contributory  negligence,  and  also  held  to 
have  assumed  the  risk  of  the  increased  dan- 
ger, would  present  a  different  question  for 
our  consideration.  The  correctness  of  such 
an  instruction  seems  to  be  sustained  by  the 
authorities.  Morris  v.  Duluth,  S.  S.  &  A.  Ry. 
C!o.,  108  Fed.  474,  47  C.  C.  A.  001 ;  Gilbert 
V.  Chicago,  R.  I.  &  P.  Ry.  Co..  123  Fed.  882 ; 
Gilbert  v.  Burlington,  C.  R.  &  N.  R.  Co., 128 
Fed.  529.  &1  O.  C.  A.  27;  Suttle  v.  Choctaw, 
O.  &  G.  R.  Co.,  144  Fed.  068,  75  C.  C.  A.  470; 
Dawson  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  114 
Fed.  870,  52  C.  C.  A.  286;  Tuttle  v.  Detroit 
etc.,  Ry.  Co.,  122  U.  S.  189,  7  Sup.  Ot.  HOC, 
30  U  Ed.  1114 ;  Union  Pac.  Ry.  Co.  v.  Brady 
(C.  C.  A.)  161  Fed.  719.  But  no  such  Instruc- 
tion was  asked  In  the  present  case.  The  In- 
struction now  under  consideration  might 
have  been  understood  by  the  Jury  to  mean 
that,  even  if  the  automatic  coupling  appli- 
ance on  the  car  was  so  defective  that  it  could 
not  be  operated  from  the  outside,  yet  If  Hen- 
rle made  use  of  a  way  to  couple  the  cars 
which  turned  out  to  be  more  dangerous  than 
some  other  way  which  he  might  have  chosen, 
he  was  guilty  of  negligence.  They  might 
have  understood  it  to  mean  that,  notwith- 
standing a  defect  in  the  appliance  which  pre- 
vented him  from  operating  It  with  the  lever 
on  the  outside,  yet  If  some  other  way  to  ad- 
Just  the  knuckle  and  make  the  coupling 
could  have  been  found  without  going  be- 
tween the  cars,  he  would,  as  a  matter  of  law, 
be  deemed  guilty  of  negligence.  That  is  not 
the  law.     When  safety  coupling  appliances 
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bav(  not  been  provided,  or  where  thoee  pro- 
Tided  have  gotten  out  of  repair,  and  it  be- 
comes necessary  to  couple  cars  without  them, 
it  is  always  a  question  of  fact  for  a  Jury  to 
determine,  under  the  particular  circumstan- 
ces of  each  case,  whether  an  employe  who 
went  between  cars  to  couple  them  was  guUty 
of  negligence  in  so  doing.  It  is  not  correct 
to  say,  as  a  matter  of  law,  after  balancing 
the  chances,  that  an  employe  was  necessarily 
guilty  of  negligence  because  he  selected  a 
method  of  doing  bis  work  which  turned  out 
to  be  the  more  dangerous  way.  This,  as  we 
hare  already  said,  is  to  make  the  servant  the 
insurer  of  bis  own  safety,  notwithstanding 
the  lact  that  the  master  has  failed  to  dis- 
charge his  duty.  We  have  reconsidered  all 
the  other  assignments  of  error  in  the  case, 
and  find  no  cause  for  changing  the  result 
announced  in  the  former  opinion.  The  evi- 
dence is  not  altogether  satisfactory,  either 
on  the  question  of  appellant's  negligence  or 
contributory  negligence  of  deceased,  or  as 
to  the  amount  of  damages ;  but  we  think  it  is 
sufficient  to  sustain  a  verdict  for  damages 
In  the  amount  which  we  have  allowed  to 
stand,  and  we  do  not  feel  Justified  in  dis- 
turbing the  verdict  further  than  the  remit- 
titur of  the  amount  already  ordered. 

The  petition  for  rehearing  is  therefore  de- 
nied. 


BARNWELL  et  al.  v.  TOWN  OP 
GRAVETTE. 

(Supreme  Court  of  Arkansas.    Oct.  5,  1908.) 
Municipal  Cobporations  —  Annexation  of 

Tebr  itoby — Pboceed  IN  G  s — Appeal. 

Kirby's  Dig.  §  5319,  relating  to  the  annexa- 
tion of  territory  to  municipal  corporations,  pro- 
vldeB  for  the  presentation  to  the  county  court  of 
a  petition  for  annexation,  and  that  30  days  stiali 
be  allowed  for  a  notice  of  complaint  against 
such  annexation,  and,  where  the  complaint  has 
been  heard  and  dismissed,  that  30  days  must 
elapse  before  the  order  of  annexation  shall  be 
made.  Section  5575  provides  that  any  person 
interested  may  appear  and  contest  the  granting 
of  the  petition.  Held,  that  the  delay  before 
making  the  order  of  annexation  is  to  allow  all 
persons  contesting  the  proceeding  an  opportuni- 
ty to  appeal,  and  a  mere  protest  against  the  an- 
nexation, filed  within  the  30  days  by  such  per- 
sons, though  stating  no  reasons  for  attacking 
the  validity  of  the  proceeding,  is  sufiicient  to 
make  them  parties,  and  entitle  them  to  an.  ap- 
peal. 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; J.  S.  Maples,  Judge. 

Petition  by  the  town  of  Gravette  for  the 
annexation  of  territory,  to  the  granting  of 
which  J.  J.  Barnwell  and  others  remonstrated. 
The  iietitlon  was  granted  by  the  county  court, 
and  remonstrants  appealed  to  the  circuit 
court,  and  from  a  Judgment  of  dismissal  they 
again  appeal.    Reversed  and  remanded. 

Rice  &  Dickson,  for  appellants.  McGlll  & 
Lindsey,  for  appellee. 

HILL,  C.  J.  On  April  16,  1907.  there  was 
filed  In  the  county  court  of  Benton  county  a 


I>etitlon  on  behalf  of  the  town  of  Gravette, 
signed  by  the  mayor,  the  designated  agent  of 
the  town,  and  21  petitioners,  praying  for  the 
annexation  to  that  town  of  certain  described 
territory.  It  was  alleged  that  the  proceed- 
ings were  pursuant  to  an  ordinance,  passed 
on  February  19th  by  the  town  council,  and 
voted  upon  April  12th  at  the  regular  election. 
On  the  9th  of  May  a  petition,  signed  by  21 
persons,  "living  and  freeholders  within  the 
boundaries  set  forth  in  the  petition  above 
referred  to,  do  most  positively  protest  and 
remonstrate  against  the  granting  of  said  pe- 
tition," was  filed  with  the  county  clerk.  The 
10th  of  June  was  the  date  the  petition  for 
annexation  was  set  for  hearing,  and  It  was 
submitted  on  that  day;  and  on  the  ITth  of 
June  it  came  on  for  final  hearing,  and  the 
court  granted  it,  and  declared  the  described 
territory  to  be  annexed,  and  made  a  part 
of  the  town  of  Gravette.  The  Judgment  re- 
cited that  It  appeared  from  the  certificate  of 
the  election  commissioners  that  at  the  regular 
municipal  election  on  the  12th  of  April  there 
was  a  vote  on  the  subject,  resulting  59  to  39 
In  favor  of  annexation,  and  that  notice  had 
been  duly  published  pursuant  to  the  statute. 
No  reference  was  made  in  the  Judgment  to 
the  remonstrance,  but  the  Judgment  refers 
to  the  submission  of  the  cause  and  the  final 
hearing  of  it  on  the  17th  of  June.  On  the 
15th  of  July  three  of  tlie  signers  of  the  pe- 
tition of  remonstrance  Joined  In  an  affidavit 
and  prayer  for  an  appeal  from  this  Judgment 
of  the  county  court.  It  was  filed  on  the  17th 
of  July  with  the  circuit  clerk,  and  the  appeal 
by  him  granted.  Appellants  on  the  same  day 
filed  with  the  county  clerk  a  notice  to  him 
of  the  appeal,  and  that  they  had  filed  "a  com- 
plaint against  the  annexation."  The  com- 
plaint against  annexation  filed  in  the  circuit 
court  set  forth  in  nine  paragraphs  their  rea- 
sons for  opposing  the  annexation.  It  Is  un- 
necessary to  consider  them  on  this  appeal. 
The  town  moved  the  circuit  court  to  dismiss  ' 
the  appeal,  on  the  ground  that  it  did  not  ap- 
pear from  the  record  of  the  county  court 
that  the  appellants  were  made  parties,  or 
asked  to  be  made  parties,  to  the  proceedings 
in  the  county  court.  The  court  found  that 
the  said  appellants  had  filed  with  the  clerk  of 
the  county  court  a  protest,  on  the  9th  of  May, 
against  the  annexation  of  the  designated  ter- 
ritory, but  that  none  of  them  were  ever  made 
parties  to  the  proceedings,  or  asked  to  be 
made  parties  thereto,  or  contested  the  same 
In  the  county  court,  and  held  that  they  had 
no  right  to  appeal  from  the  Judgment  of  the 
county  court  in  the  matter,  and  dismissed  the 
appeal,  and  the  remonstrants  have  appealed 
to  this  court. 

The  appeal  from  the  county  court  was 
properly  prosecuted  and  the  statute  complied 
with,  and  the  sole  inquiry  Is  whether  the  fil- 
ing of  the  protest  was  such  a  Joining  of  the 
parties  as  to  entitle  them  to  appeal  from  the 
Judgment  annexing  the  designated  territory, 
against  which  annexation  they  in  apt  time 
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remonstrated.  The  authority  for  the  annexa- 
tion la  section  5519,  Kirby's  Dig.,  and  the  pro- 
cedure is  provided  in  said  section,  and  in 
5574,  5575,  and  5576  as  far  as  applicable. 
Thirty  days  are  allowed  for  a  notice  of  com- 
plaint against  such  annexation;  and,  where 
such  complaint  has  been  beard  and  dismissed, 
then  30  days  must  elapse  before  the  order  of 

.  annexation  shall  be  made.  This  30  days  aft- 
er the  dismissal  of  the  complaint  is  evidently 
in  order  to  allow  the  remonstrants  to  appeal. 
There  can  be  no  other  purpose  for  it  in  the 
legislative  scheme.  That  course  was  pursued 
in  this  case,  and  was  a  proper  recognition  by 
the  county  court  that  a  complaint  had  been 
filed.  While  it  was  not  formally  dismissed, 
yet  the  contrary  Judgment  was  a  denial  of 
the  contentions  of  the  remonstrants.  No  rea- 
sons, legal  or  otherwise,  are  alleged  in  the 
remonstrance  against  the  petition.  It  is  a 
mere  protest.  But  It  is  sufficient  to  entitle 
the  parties  to  a  hearing.  There  do  not  have 
to  be  reasons  for  attacking  the  validity  of  the 
proceedings  In  order  to  defeat  the  annexa- 
tion. Section  5575  provides  that  any  person 
interested  may  appear  and  contest  the  grant- 
ing of  the  petition;  and  section  5576  provides 
that  it  shall  only  be  granted  where  the  statu- 
tory provisions  are  complied  with,  and  It  "be 
deemed  right  and  proper  in  the  Judgment  and 
discretion  of  the  court  that  said  petition 
should  be  granted."  The  nature  of  this  pro- 
ceeding is  fully  discussed  by  Mr.  Justice 
Eakin  In  Dodson  v.  Mayor  and  Town  Council 
of  Ft.  Smith,  33  Ark.  508.  While  some  of  the 
language  of  the  discussion  may  not  be  In 
accord  with  the  since  settled  practice  of  trials 
de  novo  in  the  circuit  court,  yet  the  case  as 
a  whole  is  undoubtedly  sound.  These  remon- 
strants became  parties  to  the  proceedings  In 
the  way  in  which  they  were  authorized  by 
the  statute  to  become  so ;  that  Is,  by  filing  a 
petition  against  the  annexation  within  the 
time  prescribed  by  the  statute.     Under  the 

■  repeated  decisions  of  this  court  in  analogous 
cases,  this  made  them  parties,  and  entitled 
them  to  take  an  appeal.  Dodson  v.  Ft.  Smith, 
33  Ark.  508;  McCullough  v.  Blackwell,  51 
Ark.  159,  10  S.  W.  259;  Lee  County  v.  Rob- 
ertson, 66  Ark.  82,  48  S.  W.  901;  Reese  v. 
Steel,  73  Ark.  66,  83  S.  W.  335,  1136;  Whls- 
sen  V.  Purth,  73  Ark.  306,  84  S.  W.  500,  68 
L.  R.  A.  161 ;  Bowman  v.  Frith,  73  Ark.  523, 
84  S.  W.  709.  The  court  erred  In  not  enter- 
taining the  appeal  and  hearing  the  case  de 
novo. 
Judgment  reversed  and  cause  remanded. 


HARRIS  et  al.  v.  BRADT  et  al. 
(Supreme  Court  of  Arkansas.     Oct.   5,   1908.) 

1.  Taxation— Tax  Deeds— Valioity. 

A  tax  deed  of  separate  subdivisions  of  40- 
acre  tracts,  which  shows  on  its  face  that  the 
tracts  were  sold  en  masse,  is  void  on  its  face. 

[Ed.  Note.— For  cases  in  jpoint,  see  Cent  Die. 
vol.  45,  Taxation,  {  1513.] 


2.  LnciTATioN    or    AcriOHS  — Suit    to    Set 

Aside  Void  Tax  Deed. 

Under  Kirby's  Dig.  {  5075.  providing  that 
a  minor,  entitled  to  sue,  may  bring  his  action 
within  three  years  after  full  age,  one  reaching 
his  majority  in  April,  1904,  may  maintain  a 
sait  began  in  April,  1905,  to  set  aside  a  void 
tax  deed  executed  in  July,  1902.  pursuant  to 
sale  made  In  June,  1900. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  AcUons,  {  392.] 

8.  Saue. 

Since  adult  heirs  have  no  right  to  the  pos- 
session of  the  homestead  of  the  decedent  until 
the  termination  of  the  homestead  interest  of  a 
minor  heir,  which  occurs  on  his  reaching  ma- 
jority, limitations  of  two  years  within  which  to 
sue  to  set  aside  a  void  tax  deed  of  the  home- 
stead do  not  begin  to  run  against  the  adult  heirs 
until  the  infant  heir  reaches  his  majoritj. 

[EM.  Note. — For  cases  in  point,  sec  Cent.  Dig 
vol.  33,  Limitation  of  Actions,  (  386.] 

Appeal  from  Circuit  Court,  Marlon  County; 
B.  B.  Hudglns,  Judge. 

Action  by  Jolm  N.  Harris  and  others 
against  J.  W.  Brady  and  another.  From  a 
Judgment  for  defendants,  plaintiffs  appeal 
Reversed  and  remanded. 

The  appellants  were  the  children  and  heirs 
at  law  of  Mark  M.  Harris.  Benjamin  Harris 
was  the  youngest  of  these,  and  he  reached  his 
majority  on  the  11th  day  of  April,  1904. 
Mark  M.,  the  ancestor,  died  in  March,  1883, 
seised  of  a  certain  tract  of  land  in  Marion 
county,  Ark.,  which  be  occupied  as  his  home- 
stead. This  suit  is  by  the  appellants  against 
appellee  J.  W.  Brady  and  his  tenant  to  re- 
cover possession  of  the  land.  Appellee  Brady 
defends  upon  the  ground  thf<t  he  was  the 
owner  and  in  possession  of  the  land  by  virtue 
of  a  sale  thereof  for  the  taxes  of  1899  and  a 
deed  pursuant  thereto,  executed  to  him  by 
the  clerk  of  Marion  com  'y  on  the  28th  of 
July,  1902;  that  be  took  possession  of  the 
land  on  the  Ist  of  January,  1901,  and  has  held 
it  adversely  since,  paying  all  taxes  thereon. 
He  pleads  the  two-year  statute  of  limita- 
tion. A  clerk's  deed  was  exhibited,  descrll)- 
Ing  the  lands  in  four  separate  subdivisions, 
of  40  acres  each,  and  recites  the  sale  of  all 
of  them  In  one  offer  for  the  total  sum  of 
$6.60,  Without  stating  the  price  of  any  one  of 
them.  Appellants  were  the  owners  and  en- 
titled to  the  possession  of  the  land,  unless  ap- 
pellee has  title  by  virtue  of  his  tax  deed,  and 
the  two-year  statute  of  limitation  is  virtually 
conceded.  The  court,  at  the  Instance  of  ap- 
pellee, found  the  facts  to  be  that  the  land 
was  duly  sold  on  the  lltta  day  of  June,  1900. 
for  the  taxes,  penalty,  and  costs  due  thereon 
for  the  year  1899,  and  that  appellee  Brady  be- 
came the  purchaser  thereof  at  this  sale;  that 
he  took  possession  by  virtue  of  the  purchase 
January  1,  1901 ;  that  on  the  28th  day  of 
July,  1902,  after  the  time  for  redemption  had 
expired,  the  clerk  of  Marlon  county  executed 
his  tax  deed  for  the  land;  that  after  this 
appellee  Brady  held  said  land  under  the  tax 
deed  openly,  continuously,  and  adversely  for 
more  than  two  years  next  before  the  institu- 
tion of  this  suit;  and  the  court  declared  that 
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appellee's  purchase  was  ralld,  and  that  his 
adverse  possession  luder  the  tax  deed  barred 
the  appellants'  right  to  recover. 

Woods  Bros.,  for  appellants.  Sam  Wil- 
liams, for  appellees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
First  The  tax  deed  was  void  on  Its  face. 
It  appears  that  the  tracts  of  land  were  sold 
en  masse,  and  not  s^arately.  La  Cotts  v. 
QnertermouB,  83  Ark.  174,  103  8.  W.  182,  and 
authorities  cited.  Section  5075  of  Klrby's 
Digest  (Act  April  17,  1809)  provides:  "If  any 
person  entitled  to  bring  any  action  under  any 
law  of  this  state,  be,  at  the  time  of  the  ac- 
crual of  the  cause  of  action,  under  twenty-one 
years  of  age  *  *  *  such  person  shall  be 
at  liberty  to  bring  such  action  within  three 
years  next  after  full  age."  This  statute  was 
passed  after  the  decision  of  this  court  In 
Suus  V.  Cumby,  53  Ark.  418,  14  S.  W.  623, 
and  after  the  facts  arose  upon  which  was 
made  the  decision  of  Sparks  v.  Farris,  71  Ark. 
117,  71  S.  W^.  255,  »io.  The  sale  was  made 
on  the  11th  of  June,  1900,  and  the  tax  deed 
was  executed  July  28,  1902.  Appellant  Ben- 
jamin Harris  did  not  reach  his  majority  until 
the  lltb  of  April,  1004,  so  he  was  under  dis- 
ability of  nonage  when  his  cause  of  action 
accrued,  and  under  the  above  statute  be  had 
three  years  after  becoming  of  age  within 
which  to  sue.  He  was,  therefore,  not  barred 
by  the  statute  of  limitations. 

Second.  Until  the  termination  of  the  home- 
stead estate  of  Benjamin  Harris  in  the  land 
in  controversy,  which  occurred  when  he  be- 
came of  age  (11th  day  of  April,  1904),  the 
adult  heirs  had  no  right  to  the  possession  of 
the  homestead.  Therefore  the  statute  of  lim- 
itations of  two  years  did  not  begin  to  run 
against  them  until  that  date.  This  suit  was 
begun  April  10,  1005.  The  court  erred,  there- 
fore, in  holding  appellants  barred  by  this  stat- 
ute. Gannon  v.  Moore,  83  Ark.  106,  104  S. 
W.  139. 

Jud.?ment  reversed,  and  cause  remanded  for 
new  trial. 


MORRISON  V.  ST.  IX)UIS  ft  S.  F.  R.  CO. 
(Supreme  Court  of  Arkansas.     Oct.   5,   1908.) 

1.  Justices  op  tre  Peace— Pleadino — Fobm. 

Written  pleadings  are  not  required  in  jus- 
tice court,  nor  In  the  circuit  court  on  appeal. 

[E-i.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  {  306.] 

2.  Same. 

A  written  statement  filed  with  a  justice, 
alleging  that  defendant  railroad  company  owed 
plaintiff  $38  for  stock  killed  by  one  of  defend- 
ant's east-bound  mixed  trains  at  a  specified 
time,  and  that  defendant  was  indebted  $38  as 
a  penalty,  and  a  further  sum  of  a  reasonable 
attorney's  fee.  to  be  taxed  by  the  court,  and 
asking  jiidfcment  for  $76  costs  and  a  reasonable 
attorney's  fee,  sufficiently  meets  the  require- 
ments of  Kirby's  Dig.  S8  4.")r>.'').  4.")80.  as  to  the 
nef^essaiy  statement  of  facts  upon  which  the  ac- 
tion is  founded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  {§  307-322.] 


3.  Same  —  E>riDENCE  —  Admissibu    Undeb 

PUSAniNO. 

Allegations  in  justice  court  that  defend- 
ant's tram  killed  plaintiffs  stock,  for  which  he 
claimed  $38,  a  penalty  of  $38,  and  a  reasonable 
attorney's  fee,  was  sufficient  to  admit  proof  as 
to  how  defendant  became  liable,  if  at  all,  for 
tbe  penalty  and  attorney's  fee. 

4.  Same— AppBAir-TaiAi,  de  Novo  — Plead- 

ING. 

Pleadings  sufficient  in  justice  court  are 
sufficient  in  the  circuit  court,  on  trial  de  novo 
on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  31,  Justices  of  the  Peace,  H  665-693.1 

6.  Same— Defects  and  Form. 

Formal  pleadings  are  not  required  in  jus- 
tice court,  and  on  appeal  to  the  circuit  court  a 
demurrer  should  not  be  sustained  to  the  com- 
plaint ;  plaintiff  being  entitled  to  amend  as  to 
defects  in  form. 

SE<d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  31,  Justices  of  tbe  Peace,  H  665-093.] 

6.  Same — Amendment — Discbetion. 

It  was  within  the  circuit  court's  discretion 
on  appeal  from  justice  court,  in  an  action  for 
negligently  killing  stock,  to  refuse  to  allow 
plaintiff  to  amend,  so  as  to  allege  the  value  of 
tbe  stock  to  be  $50  instead  of  $38. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di«[. 
vol.  31,  Justices  of  the  Peace,  !§  665-085.] 

7.  Appeal  and  Ebbob— Couets— PLEAniNO. 

Pleadings  being  part  of  the  record  proper, 
arfd  hence  not  required  to_  appear  by  bill  of 
exceptions,  no  bill  is  essential  to  a  review  of  a 
ruling  sustaining  a  demurrer  to  the  complaint. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §|  2342,  2416.] 

Appeal  from  Circuit  Court,  Benton  CX)nnty ; 
J.  S.  Maples,  Judge. 

Action  by  S.  E.  Morrison  against  the  St. 
Louis  ft  San  Francisco  Railroad  Company. 
From  the  judgment  of  the  circuit  court,  on 
appeal  from  justice  court,  plaintiff  appeals. 
Reversed  and  remanded. 

The  appellant  brought  suit  before  a  justice 
of  the  peace  In  Benton  county  against  appel- 
lee, and  alleged  that  "[defendant]  was  in- 
debted to  him  In  the  sum  of  $38,  for  one  cow 
killed  by  one  of  Its  east-bound  mixed  trains, 
on  April  16,  1907,  about  2  o'clock  p.  m.;  that 
said  company  was  Indebted  as  a  penalty  in 
tbe  sum  of  $38,  and  a  further  sum  of  a  rea- 
sonable attoniey's  fee,  to  be  taxed  by  the 
court."  Plaintiff  asked  judgment  for  $76. 
cost  and  a  reasonable  attorney's  fee.  The 
justice  thereupon  issued  a  summons,  whereby 
defendant  was  called  upon  "to  answer  the 
claims  of  plaintiff,  for  one  cow  killed  $38. 
and  for  penalty  $38,  and  for  reasonable  at- 
torney's fee."  This  summons  embodying  the 
plaintiff's  Itemized  claim  was  served  on  the 
defendant  by  copy.  At  the  return  day  of 
the  summons  the  defendant  failed  to  appear, 
and  the  justice  heard  the  evidence  and  ren- 
dered judgment  against  the  defendant  for  $38 
for  value  of  cow.  and  $38  for  penalty,  and 
$10  for  an  attorney  fee,  total  $86.  On  the 
2l8t  day  of  July,  1907,  the  defendant  filed  its 
affidavit  for  an  appeal,  and  took  a  transcript 
of  the  proceedings  and  filed  same  in  circuit 
court  on  Atigust  31,  1907.  On  September  21, 
1907,  the  defendant  In  writing  notified  the 
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plaintiff  that,  If  It  failed  In  Its  defense,  the 
damage  should  be  assessed  at  $38.  The  prop- 
osition was  declined,  and  the  notice  and  decli- 
nation was  filed  in  circuit  court  on  September 
25, 1907.  On  the  25th  day  of  September,  1907, 
the  defendant  filed  Its  demurrer  to  the  com- 
plaint and  its  answer.  Thereupon  the  demur- 
rer came  on  for  hearing,  and  the  court  sus- 
tained the  same  as  to  the  item  of  double  dam- 
ages and  attorney  fees.  The  attorneys  for 
appellant,  treating  ttie  demurrer  as  a- motion 
to  malce  the  complaint  more  definite  and  cer- 
tain, offered  to  amend  the  complaint,  and  set 
out  more  definitely  its  cause  of  action  as  to 
double  damages  and  a  reasonable  attorney 
fee  under  the  act  of  1907,  but  the  court  re- 
fused to  permit  the  amendment.  To  the  rul- 
ing of  the  court  sustaining  the  "demurrer," 
nnd  refusing  plaintiff  permission  to  amend 
and  make  the  complaint  more  definite  and 
certain,  the  plaintiff  at  the  time  excepted. 
The  plaintiff  then  asked  to  amend  its  com- 
plaint, by  alleging  the  value  of  the  cow  to  be 
$50  instead  of  138,  but  the  court  refused  to 
permit  the  amendment,  to  which'  refusal  the 
plaintiff  at  the  time  excepted.  The  court 
then  rendered  Judgment  for  plaintiff  for  $38, 
and  taxed  all  the  cost  occurring  since  Septepi- 
ber  21,  1907,  to  appellant.  To  this  ruling  of 
the  court  the  plaintiff  at  the  time  excepted. 
The  plaintiff  prayed  an  appeal  from  all  the 
rulings  of  the  court  to  which  he  excepted, 
which  was  granted. 

Rice  &  Dickson,  for  appellant.  W.  F. 
Evans  and  B.  R.  Davidson,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
First.  No  written  pleadings  are  required  in 
a  justice  court,  nor  in  the  circuit  court  on 
appeal  from  a  justice  of  the  peace.  Missis- 
sippi Valley  Con.  Co.  &  Zeb  Ward  v.  Chas. 
T.  Abeles  &  Co.,  112  S.  W.  894 ;  Sparks  v.  Rob- 
inson, 66  Ark.  460,  51  S.  W.  460.  The  written 
statement  of  the  facts  constituting  appellant's 
alleged  cause  of  action  was  sufficiently  formal 
and  definite  to  meet  the  requirements  of 
sections  4565  and  4580  of  Kirby's  Digest  as  to 
the  necessary  statement  of  facts  upon  which 
the  action  is  founded.  The  appellant's  writ- 
ten statement  of  facts  or  "complaint,"  and 
the  summons  based  thereon,  notified  appellee 
that  it  was  being  sued  for  the  killing  of  ap- 
pellant's cow  by  one  of  appellee's  trains,  and 
that  for  said  killing  damages  were  claimed  in 
the  sum  of  $38,  also  a  penalty  of  $38,  and  a 
reasonable  attorney's  fee.  These  statements 
were  sufficient  to  admit  of  proof  before  the 
justice  as  to  how  appellee  incurred  and  be- 
came liable.  If  at  all,  for  the  alleged  penalty 
and  attorney's  fee.  Bush  v.  Cella,  52  Ark. 
378,  12  S.  W.  783.  Being  suflJeient  in  the 
Justice  court,  they  were  also  sufficient  in  the 
circuit  court,  where  the  cause,  on  appeal,  was 
for  trial  de  novo.  Formal  pleadings  are  not 
required  before  a  justice  of  the  peace,  and  on 
appeal  to  the  circuit  court  a  demurrer  should 
not  be  sustained  to  the  complaint    Chowulug 


V.  Bamett,  30  Ark.  660.  Even  If  the  written 
statement  were  defective  In  the  particulars 
designated  by  the  court,  such  defects  were 
of  form,  and  not  of  substance,  and  the  court 
in  no  event  should  have  dismissed  the  com- 
plaint (St  L.,  1.  M.  &  So.  Ry.  Co.  v.  Moss,  75 
Ark.  64,  86  S.  W.  828;  C.  O.  &  G.  Ry.  Co.  v. 
Doughty,  77  Ark.  1,  91  S.  W.  768,  but  should 
have  allowed  appellant  to  amend  and  set 
forth  the  particulars  wherein  it  claimed  that 
appellee  had  incurred  the  penalty  prescribed 
by  the  statute. 

Second.  To  refuse  to  allow  appellant  to 
amend  his  complaint  so  as  to  allege  the 
value  of  the  cow  killed  to  be  $50  instead  of 
$38,  at  that  juncture  in  the  proceedings,  was 
within  the  sound  discretion  of  the  trial  court, 
and  we  cannot  say  that  the  discretion  was 
abused.  Birmingham  v.  Rogers  et  al.,  46  Ark. 
254.  The  pleadings  in  a  cause  are  part  of 
the  record  proper,  and  are  not  required  to  be 
set  forth  in  the  bill  of  exceptions.  No  bill 
of  exceptions  was  necessary  to  bring  the  er- 
ror of  sustaining  the  appellee's  demurrer  to 
the  attention  of  this  court  The  ruling  was 
properly  entered  of  record. 

Third.  As  the  cause  must  be  reversed  and 
remanded  for  new  trial,  it  would  be  prema- 
ture to  pass  upon  the  question  of  costa. 


McKINNET  et  al.  v.  BLAKELBT. 
(Supreme  Court  of  Arkansas.     Oct   5.   1908.) 
Sheriffs  and  Constables— Failure  to  Levy 

ON  Obder  of  Attachment — Liability. 
Under  Kirby's  Dig.  i  360,  providing  that 
an  order  of  attachment  binds  defendant's  prop- 
erty seizable  thereunder  from  the  delivery  of 
the  order  to  the  officer,  an  order  of  attachment 
is  a  lien  on  the  property  of  defendant  sold  sub- 
sequent to  the  delivery  of  the  order  to  the  of- 
ficer, who  must  levy  on  it  and  perfect  the  lien 
by  seizing  the  property ;  and  for  failure  to  do 
so  he  and  the  sureties  on  bis  bond  are  liable 
for  the  damages  sustained  by  plaintiff  in  the 
attachment. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sheriffs  and  Constables,  {  1^6.] 

Appeal  from  Circuit  Court  Pike  County; 
Jas.  S.  Steel,  Judge. 

Action  by  S.  L.  Blakeley  against  E.  J.  Mc- 
Kinney  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

J.  C.  Pinnix  and  T.  D.  Crawford,  for  appel- 
lants.   Sain  &  Sain,  for  appellee. 

McCULLOCH.  J.  This  is  an  action  on  the 
bond  of  a  constable  to  recover  damages  for 
failure  to  execute  an  order  of  general  attach- 
ment issued  at  the  Instance  of  the  plaintiff 
against  certain  property  of  the  defendants  in 
the  action  in  which  it  was  Issued.  The  de- 
fense is  that  the  property  in  question  be- 
longed to  other  persons  than  the  defend- 
ants in  attacliment,  and  that  the  property  had 
been  sold  and  delivered  by  those  defendants 
to  the  other  persons  before  the  writ  came  to 
the  hands  of  the  constable.  The  court  In- 
structed the  jury  to  return  a  verdict  In  favor 
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of  the  plaintiff,  and  tbnt  ruling  Is  aselgned 
as  error. 

We  find  on  examination  of  tbe  testimony  in 
the  record  that  it  establishes  beyond  dispute 
the  fact  that  the  sale  and  delivery  of  the 
property  by  the  defendants  in  attachment 
took  place  after  the  writ  came  to  the  hands 
of  the  officer.  The  writ  was,  therefore,  a  lien 
on  the  property,  and  it  was  the  duty  of  the 
officer  to  levy  on  it.  Kirby's  Dig.  §  360; 
Cross  V.  Fomby,  84  Ark.  179,  15  S.  W.  461 ; 
Derrick  v.  Cole.  60  Ark.  394,  30  S.  W.  760; 
Merrlman  v.  Sarlo,  63  Ark.  151.  37  S.  W.  879. 
Tbe  Hen  could  have  been  perfected  by  the 
seizure  of  the  property  by  the  officer,  and 
it  was  his  duty  to  do  so  and  to  hold  it  sub- 
ject to  the  further  orders  of  tbe  court.  For  a 
breach  of  this  duty  the  constable  and  the 
sureties  on  his  bond  are  liable  for  the  dam- 
ages incurred  by  the  plaintiff  In  the  attach- 
ment 

Judgment   affirmed. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  et  al.  v. 

PERRY  COUNTY. 

(Supreme  Court  of  Arkansas.     Oct.  5,    1908.) 

1.  Counties  —  Wakbants— Reissue — Succes- 
sive Okdebs. 

An  order  of  the  county  court  calling  in 
outstanding  county  warrants  for  cancellation 
and  reissue  is  not  invalid  because  tbe  record  of 
the  proceedinKS  in  the  county  court  does  not 
affirmatively  show  that  a  similar  order  has  not 
been  made  by  the  court  within  a  year. 

2.  Evidence  —  Presumptions    Fob    and 
Against  OFnciAL  Proceedinos. 

No  presumption  as  to  tbe  existence  of  facts 
can  be  indulged  in  aid  of  the  record  of  pro- 
ceedings calling  in  outstanding  county  warrants 
for  cancellation  and  reissue,  nor,  on  the  other 
band,  can  any  be  indulged  to  defeat  the  validity 
of  the  proceedings. 
8.  Sajie— Return   of   Sheriff— Sufficiency. 

The  sheriff's  return  on  an  order  calling  in 
outstanding  county   warrants    for   cancellation 
and  reissue  showed  that  a  cop^   of  the  order  i 
was  posted  at  each  of  the  election  precincts  in  j 
townships  named.     Held,  the  county  court  will  | 
take  judicial  cognizance  whether  the  townships 
named  constitute  all  the  townships  in  the  coun- 
ty,  and    tbe  order  is  not  invalid  because  not 
showing  that  the  townships  named  are  all  the 
townships  in  the  county. 

Appeal  from  Circuit  Court,  Perry  Coun- 
ty; Robert  J.  Lea,  Judge. 

Certiorari,  on  petition  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company  and  oth- 
ers, against  Perry  county.  Judgment  for  the 
county,  and  petitioners  appeal.    Affirmed. 


Buzbee  &  Hicks  and  Geo.  B.  Pngh,  for 
appellants.    Sellers  &  Sellers,  for  appellee. 

Mcculloch,  j.  This  appeal  brings  in 
question  the  validity  of  an  order  of  the  coun- 
ty court  of  Perry  county  calling  in  for  can- 
cellation and  reissuance  tbe  outstanding  war- 
rants of  the  county.  It  Is  questioned  on  two 
grounds,  viz.:  (1)  That  the  record  of  the 
proceedings  in  the  county  court  did  not  af- 
firmatively show  that  a  similar  order  had 
not  previously  been  made  by  the  court  wlth- 
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in  a  year;  (2)  that  the  return  of  the  sheriff 
on  the  notice  did  not  affirmatively  show  that 
a  copy  of  the  ])rellminary  order  was  posted 
at  the  election  precinct  in  each  township  of 
the  county.  The  first  question  has  already 
been  decided  by  this  court  against  appel- 
lants' contention,  and  we  now  see  no  reason 
for  changing  the  views  expressed  In  that  de- 
cision. Yell  County  v.  Wills,  83  Ark.  231, 
103  S.  W.  618.  The  return  of  the  sheriff  re- 
cited the  fact  (In  addition  to  complying  with 
the  other  method  of  publication  required  by 
the  statute)  that  he  posted  a  true  copy  of  the 
order  at  the  election  precinct  In  each  of  the 
townships  named  In  the  return,  but  It  did 
not  negative  the  fact  that  these  were  all  the 
townships  in  the  county.  It  Is  therefore  ar- 
gued that  the  order  is  void  because  it  no- 
where appears  In  the  record  of  the  proceed- 
ings that  these  were  all  the  townships  In  the 
county,  and  that  the  defect  cannot  be  cured 
by  evidence  aliunde.  It  has  often  been  held 
by  this  court  tliat  the  statute  authorizing 
such  proceedings  must  be  strictly  complied 
with,  and  that  all  facts  necessary  to  give  the 
court  Jurisdiction  must  affirmatively  appear 
in  the  record  of  the  proceedings.  Gibney  v. 
Cranford,  51  Ark.  84,  9  S.  W.  300;  Nevada 
County  V.  Williams,  72  Ark.  394,  81  S.  W. 
384.  No  presumption  as  to  the  existence  of 
facts  can  be  indulged  in  aid  of  the  record, 
nor,  on  the  other  hand,  can  any  be  Indulged 
to  defeat  the  validity  of  the  proceedings. 
Where  the  return  of  the  sheriff  shows  that  a 
copy  of  the  order  was  posted  at  each  of  the 
election  precincts  in  tbe  townships  named, 
the  county  court  will  take  Judicial  cognizance 
whether  or  not  these  constitute  all  of  the 
townships  In  the  county.  Webb  v.  Kelsey, 
66  Ark.  180,  49  S.  W.  819 ;  Railway  v.  State, 
68  Ark.  561,  60  S.  W.  654.  This  would  also 
apply  to  election  precincts,  notwithstanding 
the  fact  that  they  are  established,  and  may 
be  changed  from  time  to  time,  by  the  board 
of  election  commissioners,  for  these,  too,  are 
political  subdivisions  of  a  county. 

We  find  no  error,  and  the  Judgment  Is  af- 
firmed. 


JONESBORO,  L.  C.  &  B.  R.  CO.  v.  BROOK- 
FIELD. 

(Supreme  Court  of  Arkansas.     Oct  6,   1908.) 

1.  Bill  of  Exceptions— Unessentiai,  Mat- 
ters—Effect. 

A  bill  of  exceptions  is  not  vitiated  because 
it  contains  more  than  is  necessary  for  a  bill  to 
show  as  to  matters  properly  of  record. 

2.  Statutes  —  Penal   Statutes  —  Constbuc- 

TION. 

Penal  statutes  must  be  strictly  construed. 
[Ed.  Note.— For  casen  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  322,  .323.] 

8.    Carriers  —  Passengers— Fare— Fraction 
or  Mile. 

Under  Kirby's  Dig.  f  6611,  authorizing 
railroad  companies  to  make  certain  charges  "per 
mile"  for  carrying  passengers,   the  same  fare 
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can  be  charged  for  a  part  of  a  mile  that  is 
charged  for  a  whole  mile. 

Appeal  from  Circuit  Court,  Craighead 
County;    Frank  Smith,  Judge. 

Action  by  B.  J.  Brookfleld  against  the 
Jonesboro,  Lake  City  &  Eastern  Railroad 
Company.  From  a  judgment  for  plalntlft, 
defendant  appeals.    Reversed  and  dismissed. 

This  is  a  suit  by  appellee  against  appellant 
for  a  penalty  under  sections  6611  and  6620  of 
Klrby's  Digest.  Those  sections,  in  so  far  as 
it  may  be  necessary  to  set  them  out,  are  as 
follows: 

"Sec.  6611.  The  maximum  sum  which  any 
corporation,"  etc.,  "operating  a  line  of  rail- 
road in  this  state,  shall  be  authorized  to 
charge  and  collect  for  carrying  each  passen- 
ger over  such  line  within  the  state.  In  the 
manner  known  as  first  class  passage  is  fixed 
at  the  following  named  rates:  On  lines  of 
railroad  fifteen  miles  or  less  In  length,  eight 
cents  per  mile.  On  lines  of  railroad  over 
fifteen  miles  in  length  and  less  than  seventy- 
five  miles  in  length,  five  cents.     •    •    *" 

"Sec.  6620.  Any  of  the  persons  or  corpora- 
tions mentioned  In  section  6611,  •  ♦  • 
that  shall  charge,  demand,  take  or  receive 
from  any  person  or  persons  aforesaid  any 
greater  compensation  for  the  transportation 
of  passengers  than  is  in  this  act  allowed  or 
prescribed,  shall  forfeit  and  pay  for  every 
such  offense  any  sum  not  less  than  fifty  dol- 
lars, nor  more  than  three  hundred  dollars 
and  costs  of  suit,  Including  a  reasonable  at- 
torney's fee,  to  be  taxed  by  the  court  where 
the  same  Is  heard  on  original  action,  by  ap- 
peal or  otherwise,  to  be  recovered  in  a  suit 
at  law  by  the  party  aggrieved  in  any  court  of 
competent    Jurisdiction.    *    •    •'* 

The  appellant  received  from  appellee  the 
sum  of  20  cents  as  first-class  passenger  fare 
for  transportation  over  Its  road  from  the  sta- 
tion of  Jonesboro  to  the  station  of  Nettleton, 
a  distance  of  8  miles  1,672  feet.  Appellee 
sued  for  and  recovered  penalties  and  attor- 
ney's fee  tmder  the  above  sections. 

E.  P.  Brown  and  W.  J.  Driver,  for  appel- 
lant   F.  G.  Taylor,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  Appellee  insists  that  there  is  no  bill 
of  exceptions,  but  an  examination  of  the 
transcript   discloses   that  "a   bill  of  excep- 


tions," containing  all  that  is  necessary  and 
proper  to  be  Included  in  a  bill  of  exceptions, 
was  presented  to,  and  certified  and  signed  by, 
the  trial  Judge.  True,  this  bill  of  exceptions 
contained,  also,  more  than  was  necessary  for 
a  bill  of  exceptions  to  show,  matters  that 
were  properly  of  record,  but  that  did  not 
have  the  effect  to  vitiate  the  bill  of  excep- 
tions. 

Second.  The  only  question  necessary  to 
consider  Is  whether  or  not  appellant  could 
charge  20  cents  for  first-class  passenger  fare 
over  Its  road  for  a  distance  of  3  miles  and  a 
fraction  (1,572  feet);  appellant's  road  being 
over  15  miles  and  less  than  75  miles  In  length. 
Penal  statutes  must  be  strictly  construed. 
There  is  nothing  In  the  act  prescribing  what 
shall  be  the  charge  for  a  fraction  of  a  mile. 
The  act  only  takes  notice  of  the  Integral 
mile.  There  is  nothing  in  it  requiring  the 
carrier  to  carry  the  passenger  free  for  a 
fractional  mile,  or  inhibiting  it  from  charg- 
ing the  same  fare  for  a  part  of  a  mile  that 
it  charges  for  the  whole  mile.  It  was  evi- 
dently not  the  purpose  of  the  Legislature  to 
require  a  railroad  company  to  proportion  Its 
charge  for  a  fraction  of  a  mile;  for  the  act 
does  not  say  so.  It  fixes  the  charge  to  be 
made  "per  mile."  As  was  said  by  the  Su- 
preme Court  of  Ohio :  "A  construction  which 
would  subdivide  the  mile  into  halves,  or 
tenths,  or  hundredths,  or  even  thousandths, 
or  infinitely  less  fractious,  would  be  unrea- 
sonable and  impracticable,  and  would  sub- 
ject the  company  to  endless  annoyance  and 
numberless  prosecutions;  for,  if  we  may 
take  account  of  a  half  or  one-third  of  a  mile, 
there  is  no  reason  why  we  should  not  be  com- 
I>elled  to  measure  to  the  exact  one-thousandth 
part  of  a  mile."  Cleveland,  C,  C.  &  St  L. 
Ry.  Co.  V.  Walls,  65  Ohio  St  313,  62  N.  E. 
332,  58  L.  R.  A.  651.  It  was  not  Intended 
that  the  charge  of  five  cents  per  mile  "should 
be  subdivided  in  the  ratio  of  the  fractional 
portion  of  each  mile  of  transportation.  Our 
currency  does  not  lend  Itself  to  such  a  mi- 
nute subdivision."  Hunter  v.  Erie  R.  R.,  70 
N.  J.  Law,  101,  56  Atl.  139. 

The  court  erred,  therefore.  In  refusing  to 
Instruct  the  jury  to  return  a  verdict  for  the 
defendant,  as  requested  by  appellant  in  its 
first  and  second  prayers. 

The  Judgment  Is  therefore  reversed,  and 
the  catise  is  dismissed. 
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BLADBS  et  al.  r.  HAWKINS  et  al. 

(St  Louis  Court  of  Appeals.     Missouri.     June 
aO,  1908.) 

1.  OoTiNTiM  —  Fiscal  Management  —  Cow- 
TBACTS  BY  County  Court. 

Rev.  St.  1899,  i  6759  (Ann.  St.  1906,  p. 
8827),  provides  that  no  county,  etc.,  sliall  make 
a  contract  unless  within  the  scope  of  its  pow- 
ers or  expressly  authorized  by  law,  or  unless 
made  on  a  consideration  wholly  to  be  perform- 
9d  after  the  making.  Section  6760  (Ann.  St. 
1906.  p.  3328)  requires  such  contracts  includ- 
ing the  compensation  to  be  wholly  written,  and 
that  duplicate  copies  shall  be  made,  one  of 
which  shall  be  filed  with  Uie  clerk  of  the  county 
court,  and  forbids  its  removal  except  for  use 
as  evidence  in  some  legal  matter  or  cause,  and 
that,  in  case  of  variance  between  copies,  the  one 
on  file  shall  control.  Held,  that  where  a  coun- 
ty court  entered  of  record  its  order  for  the 
employment  of  a  person  for  work  wholly  in  the 
future,  setting  forth  the  details  of  the  employ- 
ment and  the  compensation,  and  the  person  filed 
a  written  acceptance,  the  contract  was  com- 
plete BO  far  as  its  execution  was  concerned, 
though  no  duplicate  of  the  contract  was  filed  as 
provided  by  section  0760;  the  purpose  of  that 
section  being  merely  to  provide  evidence  of  the 
terms  of  the  contract. 

2.  MuNiciPAi,  Corporations — Governmental 
PowEBa— Statutory  Provisions. 

Rev.  St.  1899,  §  6759  (Ann.  St.  1906,  p. 
3327),  prohibiting  counties  and  other  municipal 
bodies  from  making  contracts  not  within  the 
scope  of  their  powers  or  expressly  authorized 
by  law,  la  but  declaratory  of  the  common  law. 

FEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {§  645-650.] 

8.  OouRTiEst— Power  of  County  Coubt  to 
Hire  Accountant  to  Examine  Officers' 
Accounts. 

There  is  no  statutory  authority  to  county 
conrta  to  employ  an  expert  to  audit  and  examine 
the  books  of  the  county  and  its  officers. 

4.  Same— Statutes — Construction  —  Implied 
Powers— Policy  op  Courts. 

The  courts  are  slow  to  imply  powers  not 
expressly  given  by  statute,  and  no  power  will  be 
implied  to  belong  to  a  public  corporation  unless 
it  IS  cognate  to  the  purpose  for  which  the  cor- 
poration was  created. 

5.  Counties — Powers  of  Government— Im- 
plied Powers. 

While  the  law  Is  strict  in  limiting  the  au- 
thority of  the  county  courts,  they  may  exercise 
certain  incidental  powers  germane  to  the  author- 
ity and  powers  expressly  directed  and  indispen- 
sable to  their  performance. 

6.  Same— Power  to  Hire  Accountant  to  Ex- 
amine OmcEBS'  Accounts. 

Hev.  St  1899,  §  6781,  c.  97  (Ann.  St  1906, 
p.  3334),  makes  a  countji- court  the  general  fiscal 
agent  of  the  county,  with  a  supervisory  power 
over  the  collection  and  preservation  of  its  funds. 
Various  officials  and  others  chargeable  with  mon- 
ey of  the  county  are  required  to  report  to  and 
settle  with  the  court.  If  any  person  bound  to 
settle  with  the  court  fails  to  render  a  true  ac- 
count, the  court  mnst  adjust  the  account  from 
the  best  information  it  can  get  to  ascertain  the 
balance  due  and  require  its  payment  Section 
6790  iAnn.  St.  1906,  p.  3336)  requires  the  court 
to  audit  all  accounts  to  which  the  county  is  a 
party,  and  enforce  the  collection  of  money  due 
it.  Held,  that  the  statute  expressly  imposes  on 
the  court  responsibility  for  the  safety  of  the 
public  moneys,  the  accuracy  and  honesty  of  the 
settlements  of  officials  and  the  collection  of  de- 
falcations, and  such  duty  carries  with  it  im- 
plied authority  to  employ  an  expert  to  look  over 
books   and    documents    in    ord^    to   ascertain 


whether  county  officials  and  others,  chargeable 
with  public  moneys  have  correctly  accounted  and 
settled  with  the  court 
7.  Same. 

Rev.  St  1899,  i  1778  (Ann.  St  1906,  p. 
1246),  providing  that  the  county  court,  or 'some 

J'udge  tnereof,  when  the  settlements  required  by 
aw  are  made  by  county  officers  holding  funds, 
with  the  county  court,  must  ascertain  by  actual 
examination  and  count  the  amount  in  the  hands 
of  such  officers,  etc.,  relates  to  the  verification 
of  balances  in  the  hands  of  the  officials  when 
they  settle  with  the  county  court,  and  has  no 
application  to  the  examination  at  other  times  of 
acoonnts  of  holders,  present  or  past  of  the  coun- 
ty offices. 

Bland,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; Jas.  T.  Neville,  Judge. 

Suit  by  J.  A.  Blades  and  others  against 
George  E.  Hawkins  and  others,  as  Judges  of 
tlie  county  court  of  Stone  county,  to  enjoin 
their  issuing  a  warrant.  Judgment  of  dis- 
missal, and  plaintiffs  appeal.  AfBrmed,  and 
case  certified  to  the  Supreme  Court  for  final 
decision. 

This  is  a  suit  in  equity  to  enjoin  the  re- 
spondents, as  Judges  of  the  county  court  of 
Stone  county,  from  Issuing  to  L.  U.  Crawford 
a  warrant  to  pay  said  Crawford  for  services 
rendered  as  an  expert  accountant  in  examin- 
ing, checking  up,  and  auditing  tlie  accounts  of 
various  ofllcers  of  Stone  county  pursuant  to 
employment  by  the  county  court  The  suit 
was  Instituted  at  the  relation  of  certain  citi- 
zens and  taxpayers,  who  seek  to  prevent  issu- 
ance of  the  warrant  for  the  reason  that  the 
employment  of  Crawford  was  without  au- 
thority of  law,  and  public  money  cannot  be 
disbursed  to  pay  him.  Respondents  answer- 
ed that  on  or  about  April  12,  1907,  certain  of 
the  officers  of  Stone  county  then  in  office  and 
certain  other  persons  who  theretofore  had 
been  in  office  were  delinquent  in  their  ac- 
counts, and  had  failed  to  pay  to  the  treasur- 
er of  the  county  large  sums  of  money  due  the 
county,  aggregating  $5,000;  that  certain  of 
the  officers  had  made  incorrect  returns  to  the 
court  of  the  earnings  of  their  respective  offi- 
ces, and  other  persons  who  had  occupied  the 
offices  of  treasurer  and  collector,  had  made 
incorrect  and  false  settlements  of  their  ac- 
counts, and  bad  led  the  court  to  believe  they 
had  made  correct  returns  of  the  fees  due 
from  their  respective  offices;  that  knowledge 
of  this  tiad  come  to  respondents  In  a  general 
way,  but  they  were  not  apprised  of  who  were 
delinquent,  or  In  what  particulars  the  delin- 
quencies consisted;  that  tliough  respondents 
and  their  predecessors,  as  judges  of  the  coun- 
ty court,  had  performed  to  the  best  of  their 
ability  the  duty  of  examining  the  accounts 
and  records  of  the  various  officers  of  the 
county,  yet  neither  respondents  nor  their  pred- 
ecessors were  expert  accountants  or  audi- 
tors ;  that  reiqwndents  were  not  able  to  audit 
the  books  of  the  county,  and  recover  the 
amount  of  the  items  delinquent  l>ecause  they 
lacked  the  necessary  skill,  and,  unless  said 
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work  was  done,  the  amount  of  the  delinquen- 
cy would  be  wholly  lost;  that  It  would  be 
greatly  to  the  Interest  of  the  taxpayers  and 
the  financial  affairs  of  the  county  for  an  ac- 
countant to  be  employed  to  audit  the  various 
books  of  the  oflBclals  then  In  office  and  there- 
tofore in  office,  wherefore,  respondents  enter- 
ed into  a  contract  with  L.  U.  Crawford,  an 
expert  accountant,  to  audit  said  books  and 
check  up  the  accounts  of  the  various  officers 
for  such  periods  as  the  court  might  direct; 
that  Crawford  was  to  receive  for  his  services 
$10  a  day  and  expenses  limited  to  his  board 
while  employed  in  the  work  and  one  trip  to 
and  from  Kansas  City,  Mo.,  his  place  of  res- 
idence; that  said  contract  was  entered  into 
in  good  faith  by  the  county  court  through  an 
agent  appointed  for  the  purpose,  to  wit,  the 
prosecuting  attorney;  that  shortly  after  he 
was  hired  Crawford  began  the  work  of  au- 
diting the  books,  checking  up  the  accounts  of 
the  county  officers,  and  making  reports  of  his 
action  to  the  court;  that  he  had  completed 
his  services  and  the  compensation  due  him 
under  the  contract  amounted  to  about  $1,000; 
that  from  the  work  done  by  him  In  investi- 
gating the  accounts  of  officers  and  auditing 
the  books  the  county  had  recovered  from  de- 
linquent officials,  either  now  or  theretofore  In 
office,  and  from  other  persons  holding  money 
belonging  to  said  county,  the  sum  of  more 
than  $2,000,  and  the  further  sum  of  $3,000 
still  delinquent  would  be  recovered;  that 
without  said  services  all  this  money  would 
have  been  lost  to  the  taxpayers.  Respond- 
ents denied  the  contract  was  without  author- 
ity of  law,  and  affirmed  it  was  entered  into 
In  the  manner  provided  by  law,  and  denied 
certain  other  allegations  of  the  petition  which 
need  not  be  stated.  After  a  temporary  re- 
straining order  had  been  issued  by  the  circuit 
court  of  Stone  county,  the  case  went  on 
change  of  venue  to  Greene  county,  where  It 
was  tried  and  Judgment  entered  finding  the 
issues  for  respondents  on  the  merits,  dissolv- 
ing the  temporary  injunction  and  dismissing 
the  petition. 

It  appears  from  the  records  of  the  county 
court  of  Stone  county  that  on  or  about  April 
12,  1907,  the  court  ordered  the  prosecuting 
attorney  to  negotiate  with  expert  account- 
ants for  the  purpose  of  employing  a  suitable 
one  to  investigate  the  records  and  submit  a 
report  to  the  court.  About  the  same  date  the 
court  spread  on  its  record  an  entry  reciting 
that,  whereas  the  court  had  found  it  advis- 
able to  examine  the  accounts  of  the  various 
county  officers,  it  was  ordered  that  L.  U. 
Crawford  be  authorized  to  check  up,  audit, 
and  examine  the  accounts  of  said  officers  dur- 
ing such  periods  as  the  court  might  direct, 
and  make  a  report  in  detail  of  his  findings ; 
that  said  Crawford  be  paid  for  his  services 
$10  a  day,  and  expenses,  it  being  understood 
his  expenses  should  be  limited  to  board  and 
car  fare  for  one  trip  from  Kansas  City  and 
retorm;    that  while  the  examination  of  the 


books  was  in  progress  each- officer  should  ren- 
der every  assistance  possible  to  expedite  the 
work,  and  Crawford  should  be  given  free  ac- 
cess to  all  records  and  files  in  the  various 
offices  which  be  might  desire  to  use  In  the 
investigation.  Crawford  accepted  this  em- 
ployment in  writing,  agreeing  to  check  up 
and  audit  the  accounts  of  the  county  officers 
for  such  periods  as  might  be  designated  by 
the  court,  and  on  the  terms  expressed  in  the 
order.  This  acceptance  was  filed  and  spread 
on  the  record.  It  was  admitted  at  the  trial 
that  Crawford  had  performed  a  large  part  of 
the  services  contracted  for  at  the  time  the  in- 
junction was  issued,  and  that  at  said  date 
the  respondents  were  about  to  order  a  war- 
rant on  the  treasury  to  pay  for  said  services 
at  the  rate  of  $10  a  day.  It  was  further  ad- 
mitted Crawford  began  performance  of  the 
work  shortly  after  he  was  employed;  that  he 
performed  the  services  for  which  he  was 
hired  and  audited  the  books  of  the  various 
officers  then  in  office  or  who  had  l)een  in  office 
theretofore;  that  he  had  discovered  dlscrefn 
(incies'  and  delinquencies  to  the  amount  of 
$2,229.24  In  the  accounts  of  certain  officials, 
to  wit,  three  ex-county  treasurers,  an  ex- 
sheriff,  the  cashier  of  the  county  depository, 
and  one  other  person;  that  these  sums  due 
the  county  were  discovered  by  Crawford  dur- 
ing his  investigation,  and  had  been  paid  in- 
to the  treasury.  It  was  further  admitted 
there  was  $3,000  more  which  Crawford  claim- 
ed to  have  discovered  to  be  due  from  other 
men  holding  office  and  who  had  theretofore 
held  office,  but  which  relators  denied  was 
due  the  county.  It  was  admitted  respond- 
ents were  not  expert  accountants,  but  were 
all  farmers ;  that  all  the  relators,  except  one, 
who  are  asking  an  injunction  against  paying 
Crawford,  are  bondsmen  of  one  of  the  delin- 
quent officials;  that.  If  the  warrant  should 
be  issued  and  paid,  the  respondents  and  the 
prosecuting  attorney  would  refuse  to  take 
action  to  recover  the  amount  of  it,  as  they 
contend  It  la  a  legal  obligation.  The  tem- 
porary injunction  was  sued  out  June  14,  1907. 
On  June  17th,  pursuant  to  an  order  of  the 
county  court,  a  contract  in  duplicate  was  en- 
tered into  between  W..  E.  Renfrew,  prosecut- 
ing attorney  and  agent  of  the  county,  and 
Crawford.  This  contract  embodied  the  terms 
theretofore  stated,  aii^  contained  in  the  or- 
iginal order  of  the  county  court  for  the  em- 
ploy ment  of  Crawford  entered  April  12; 
1907. 

G.  W.  Thornberry,  O.  F.  Douglas,  and  Edw. 
J.  White,  for  appellants.  Sebree,  Farring- 
ton,  Pepperdine  &  Wear,  for  respondents. 

GOODS,  J.  (after  stating  the  facts  as 
above).  The  right  of  the  county  court  to  is- 
sue a  warrant  to  Crawford  in  payment  for 
his  services  is  denied  on  two  grounds:  First, 
because  said  court  had  no  authority  to  em- 
ploy an  accountant  to  examine  and  audit 
the  books  of  the  county  and  the  accounts  of 
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its  officers;  second,  because,  if  it  bad  tbis 
power,  the  contract  of  employment  was  not 
entered  Into  In  the  manner  provided  by  law. 
In  support  of  botb  tbese  grounds  certain 
statutes  are  Invoked,  and  among  otbers  sec- 
tion 6750,  Rev.  St  1899  (Ann.  St.  p.  3327), 
wblch  says  no  copnty,  city,  etc.,  shall  make  a 
contract  unless  the  same  is  within  the  scope 
of  its  powers  or  Is  expressly  authorized  by 
law,  or  unless  it  is  made  on  a  consideration 
wholly  to  be  performed  or  executed  subse- 
quent to  the  making,  and  that  the  contract, 
including  tbe  consideration,  shall  be  in  writ- 
ing, dated  when  made  and  subscribed  by  the 
parties  thereto  or  by  an  agent  authorized  by 
law  and  duly  appointed  In  writing.  The  next 
section  (section  6760  [Ann.  St.  p.  3328])  says 
duplicate  copies  shall  be  executed  of  every 
such  contract,  one  of  which  shall  be  filed  In 
the  office  of  the  deiit  of  the  county  court  if 
made  by  a  county,  or  with  the  proper  officer 
It  the  contract  is  made  by  some  other  body 
politic;  that  It  shall  not  be  taken  thence  ex- 
cept to  be  used  as  evidence  In  some  legal 
matter  or  cause;  and  tbat,  in  case  of  va- 
riance between  the  copies, .  the  one  on  file 
with  tbe  designated  custodian  shall  control 
the  construction.  The  contract  in  question 
was  not  reduced  to  duplicate  writings  sign- 
ed by  Crawford  and  Renfrow,  agent  of  the 
county,  until  June  17th,  three  days  after  the 
temporary  injunction  was  Issued,  and  after 
the  work  for  which  Crawford  was  employed 
had  been  done.  For  this  reason,  it  Is  con- 
tended tbe  employment  was  void,  and  the 
county  court  was  without  authority  to  pay 
Crawford.  This  Is  not  the  interpretation  put 
on  tbe  statutes  we  have  cited  by  the  Su- 
preme Court  In  Globe  Furniture  Co.  v. 
School  Dlst,  51  Mo.  App.  549,  it  was  held  by 
a  majority  of  the  members  of  the  Kansas 
City  Court  of  Appeals  that  failure  to  enter 
Into  a  contract  with  a  public  municipality 
(In  said  case  a  school  district  by  executing 
duplicate  copies  in  writing  was  fatal  to  the 
validity  of  the  contract  One  of  tbe  Judges 
dissented,  and  held  that,  when  such  a  con- 
tract was  reduced  to  writing  and  signed  by 
the  parties.  It  became  binding  and  operative, 
as  the  statute  requiring  duplicate  copies  was 
directory.  In  Saleno  v.  Neosho,  127  Mo.  627, 
30  8.  W.  190,  27  L.  R.  A.  709,  48  Am.  St 
Rep.  653,  the  question  was  presented  for  de- 
cision to  tbe  Supreme  Court  In  said  case  It 
appeared  the  city  of  Neosho  had  passed  an 
ordinance  granting  the  plaintiff  a  water- 
works franchise,  and  agreeing  to  pay  a  cer- 
tain sum  yearly  for  water  hydrants  used  by 
tbe  city.  After  this  ordinance  was  ratified 
by  a  vote  of  the  people,  plaintiff  filed  with 
tbe  board  of  aldermen  his  written  acceptance 
of  the  contract  contained  in  the  ordinance. 
It  thus  will  be  seen  the  cause  Is  identical 
with  the  present  one  as  regards  the  form  of 
the  contract  originally  entered  into,  because, 
in  the  present  case,  the  county  court  entered 
of  record  an  order  employing  Crawford  for 


a  specified  work  on  'qpecifled  terms,  and  he 
filed  his  written  acceptance.  Tbe  Supreme 
Court  said  In  the  Neosho  Case  the  validity 
of  the  contract  for  the  hydrants  was  In  no 
way  dependent  on  its  having  been  executed 
in  duplicate  as  required  by  the  statute  afore- 
said, as  the  purpose  of  said  statute  was  to 
provide  controlling  evidence  of  the  terms  of 
the  contract  in  case  a  dispute  arose  regard- 
ing its  terms.  See,  too,  Aurora  Water  Co.  v. 
Aurora,  129  Mo.  540,  31  S.  W.  046;  Mc- 
Shane  v.  School  Dlst,  70  Mo.  App.  624.  When 
the  county  court  of  Stone  county  entered  of 
record  its  order  for  the  employment  of  Craw- 
ford for  work  wholly  to  be  performed  in  the 
future,  setting  forth  the  details  of  tbe  em- 
ployment and  the  compensation  to  be  paid, 
and  Cravrford  filed  his  written  acceptance  of 
the  employment  we  thtdk,  under  the  above 
authorities,  tbe  contract  was  complete  as  far 
as  the  mode  of  its  execution  is  concerned. 

The  more  important  proposition,  and  the 
one  chiefly  controverted,  is  as  to  the  power 
of  the  county  court  to  employ  an  expert  ac- 
countant to  audit  tbe  public  records  and  the 
accounts  of  present  and  prior  officials.  Its 
power  to  do  so  must  be  found  in  some  ex- 
press statutory  grant,  or  else  implied  as  es- 
sential to  the  proper  execution  of  powers 
expressly  granted,  or  duties  expressly  impos- 
ed. Section  6759  of  the  statutes  prohibits 
counties  and  other  municipal  bodies  from 
making  any  contracts  not  within  the  scope 
of  the  powers  of  the  municipality  or  express- 
ly authorized  by  law.  Ttiia  provision  is  but 
declaratory  of  the  common  law;  for  these 
public  corporations  never  have  been  deemed 
to  possess  authority  to  contract  or  do  any 
other  act  unless  the  power  was  granted  by 
statute  or  could  be  implied  because  neces- 
sary and  Incidental  to  the  due  performance 
of  powers  granted  or  duties  enjoined.  This 
doctrine  applies  to  county  courts  and  com- 
missioners, as  well  as  to  the  governing  bodies 
of  other  subordinate  political  corporations. 
7  Am.  A  Eng.  Ency.  Law,  i  789 ;  Wolcott  v. 
Lawrence  Co.,  26  Mo.  277;  Sturgeon  v. 
Hampton,  83  Mo.  204.  There  is,  in  our  stat- 
utes, no  grant  of  authority  to  a  coimty  court 
to  employ  an  expert  to  audit  and  examine 
the  books  and  accounts  of  the  county  and  its 
officers.  Hence,  if  this  authority  existed  In 
tbe  present  instance.  It  was  because  tbe  law 
Implied  it  as  essential  to  tbe  due  exetdse  of 
Ijowers  specifically  vested  In  the  courts  by 
statute  or  the  performance  of  a  duty  specific- 
ally required  of  said  tribunals.  The  courts 
are  conservative  in  implying  powers  not  ex- 
pressly given.  One  limitation  imposed  by 
law  on  these  implications  is  that  no  power 
win  be  Implied  to  belong  to  a  public  corpora- 
tion, unless  it  is  cognate  to  the  purpose  for 
which  the  corporation  was  created.  Grant 
Co.  V.  Bradford,  72  Ind.  455 ;  2  Abbott,  Mun. 
Corp.  i  708,  p.  1672.  Therefore,  in  determin- 
ing whether  or  not  the  county  court  of 
Stone  county  had  authority  to  employ  an  ex- 
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pert  to  look  over  official  books  and  accounts, 
we  must  call  to  mind  the  duties  of  such  a 
court 

A  county  court  Is  the  general  fiscal  agent 
of  the  county,  and  Is  possessed  of  a  super- 
visory power  over  the  collection  and  preser- 
vation of  its  funds.  Various  officials,  such 
as  treasurers,  collectors,  sheriffs,  marshals, 
clerks,  and  constables,  as  well  as  other  per- 
sons chargeable  with  money  belonging  to  the 
county,  are  required  to  report  to  and  make 
settlements  with  said  court  All  these  offi- 
cials and  persons  must  render  accounts  to  the 
county  courts  at  stated  terms  thereof,  pay 
any  balance  due  the  county  into  the  treasury, 
take  duplicate  receipts,  and  deposit  them 
with  the  clerk  of  the  court.  Section  6781 
and  other  sections ;  chapter  97,  Rev.  St  1899 
(Ann.  St.  1906,  p.  33S4).  If  any  person  charg- 
ed with  the  duty  of  reporting  to  and  settling 
with  the  court  falls  to  render  a  true  account. 
It  Is  made  the  duty  of  the  court  to  adjust  the 
account  of  the  delinquent  according  to  the 
best  information  it  can  obtain,  ascertain  the 
balance  due,  and  require  said  balance  to  be 
paid  Into  the  treasury.  Other  sections  fol- 
lowing section  6782  of  the  statutes  provide 
for  proceedings  by  the  court  against  delin- 
quents. In  addition  to  said  provisions,  sec- 
tion 6790  (Ann.  St  1906,  p.  3336)  requires  the 
court  to  audit  and  adjust  all  accounts  to 
which  the  county  shall  be  a  party,  order  pay- 
ment out  of  the  treasury  of  any  sum  of  money 
found  due  by  the  county  on  such  accounts,  en- 
force the  collection  of  money  due  it,  order 
suit  to  be  brought  on  the  bond  of  any  delin- 
quent, issue  process  to  secure  the  attendance 
of  any  person  deemed  necessary  to  be  ex- 
amined in  the  investigation  of  any  account 
compel  the  attendance  of  such  person  and 
the  production  of  accounts,  books,  documento, 
and  papers,  and  examine  all  parties  and  wit- 
nesses on  oath  touching  the  investigation  of 
any  accounts.  The  various  provisions  of -the 
statutes  demonstrate  that  it  is  not  only  with- 
in the  power,  but  is  the  duty,  of  the  county 
court  to  look  after  public  funds,  examine  and 
investigate  the  accounts  of  the  different  offi- 
cials and  other  persons,  enforce  the  collection 
of  money  due  the  county,  and  order  suits  to 
be  brought  on  the  bonds  of  delinquents.  In 
short  responsibility  for  the  safety  of  public 
monej'S.  the  accuracy  and  honesty  of  the  ac- 
counts and  settlements  of  officials,  and  the 
collection  of  defalcations  is  imposed  on  coun- 
ty courts.  The  question  for  decision  is  wheth- 
er the  express  delegation  of  those  powers  and 
duties  by  the  Legislature  carried  with  it 
the  authority  to  employ  an  expert  to  look 
over  books  and  documents  In  order  to  as- 
certain whether  officials  and  other  persons 
chargeable  with  public  moneys  had  rendered 
correct  and  faithful  accounts,  and  bad  made 
Just  settlements  with  the  court  In  our  opin- 
ion this  inquiry  ought  to  be  answered  in  the 
affirmative.  While  it  is  true  the  law  is  strict 
in  limiting  the  authority  of  these  courts.  It 


never  has  been  held  that  they  have  no  au- 
thority except  what  the  statutes  confer  in 
so  many  words.  The  universal  doctrine  is 
that  certain  Incidental  powers  germane  to 
the  authority  and  duties  expressly  delegated 
and  Indispensable  to  their  performance  may 
be  exercised.  7  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  pp.  987,  989,  and  cases  cited  in  notes. 
In  Boggs  V.  Caldwell  Co.,  28  Mo.  586,  the 
Supreme  Court  allowed  a  bill  for  services 
rendered  in  indexing  the  deed  records  of  a 
county  pursuant  to  an  employment  by  the 
county  court  In  the  brief  against  the  de- 
maud  Wolcott  V.  Lawrence  Co.,  supra,  was 
cited  in  support  of  the  proposition  that  the 
county  court  was  without  power  to  make  the 
contract ;  but  the  Supreme  Court  deduced  the 
power  from  the  duty  of  the  county  court  to 
look  after  the  property  of  the  county,  and 
said  that  though  it  was  the  duty  of  recorders 
to  make  up  their  Indexes  without  extra  com- 
pensation, yet  in  the  course  of  time  it  might 
happen  these  books  would  become  nnflt  for 
use  and  need  to  be  renewed.  We  r^ard  that 
case  as  in  point;  for,  though  the  work  was 
different  from  vfhat  respondents  contracted 
for,  it  was  not  more  essential  to  the  perform- 
ance of  a  statutory  duty  of  the  county  court. 
The  precise  question  at  bar  was  decided  in 
Duncan  v.  County  Com'rs,  101  Ind.  403. 
Those  commissioners,  who  in  Indiana  cor- 
respond to  our  county  courts,  had  employed 
said  plaintiff  to  examine  and  report  on  the 
accounts  of  the  treasurer  of  the  county,  and 
the  plaintiff,  having  done  the  work,  asked 
payment  for  his  services.  The  Indiana  stat- 
ute relied  on  as  authorizing  the  employment 
was  one  giving  the  board  of  commissioners 
power  to  audit  the  accounts  of  all  officers 
having  tbe  handling  and  disbursement  of  the 
funds  of  the  comity,  a  statute  of  no  broader 
scope  than  those  we  have  cited.  It  was  held 
the  commissioners  had  full  authority  with 
reference  to  the  adjustment  of  public  finances, 
and,  as  incident  thereto,  power  to  employ 
an  accotmtant 

As  impugning  the  authority  of  respondents 
to  make  the  contract  in  dispute,  much  stress 
Is  laid  on  section  1778  of  the  statutes  (Ann. 
St.  1906,  p.  1246).  Said  section  says  that  in 
the  settlements  reqtiired  by  law  to  be  made 
with  county  courts  by  treasurers  and  other 
officers  holding  funds  it  shall  be  the  duty  of 
the  county  court  or  some  Judge  thereof  to 
ascertain,  by  actual  examination  and  count, 
the  amount  in  the  hands  of  an  officer,  and  to 
what  particular  fund  It  appertains,  and  that 
such  examination  and  count  shall  include  all 
funds  on  hand  to  the  day  when  tbe  settlement 
is  made.  Because  tbe  section  requires  the 
county  court,  or  some  Judge  thereof,  to  ascer- 
tain, by  actual  examination  and  count,  the 
balances  in  the  hands  of  officials,  it  is  argued 
that  no  one  else  can  be  employed  to  do  or 
assist  In  tbe  work.  This  would  not  follow 
necessarily  we  think,  but  do  not  decide;  for 
in  our  opinion  said  statute  has  nothing  to 
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do  wltb  the  present  case.  It  relates  to  the 
examination  and  count  of  balances  In  the 
hands  oi  officials  when  they  settle  with  the 
county  court  The  idea  is  to  prevent  a  per- 
functory settlement  by  requiring  the  court  to 
make  an  actual  examination  and  count  of 
the  balances  and  funds  and  ascertain  to  what 
particular  fund  the  money  bdongs.  Craw- 
ford  was  not  hired  for  such  a  work,  was  not 
hired  to  examine  the  account  tendered  by 
some  official  at  one  of  the  periodical  settle- 
ments required  by  law,  nor  to  count  the  funds 
in  his  bands.  He  was  employed  to  go  over 
the  books,  papers,  and  accounts  of  officials 
who  were  in  office  or  theretofore  had  been 
during  such  periods  as  the  court  might  di- 
rect. Settlements  had  been  made  by  differ- 
ent officials  at  different  times  during  those 
Iieriods;  and,  according  to  the  answer,  which 
there  is  no  evidence  to  disprove,  the  court 
liad  examined  and  counted  the  balances  as 
required  by  law  when  the  settlements  were 
made.  Nevertheless  respondents  had  heard 
of  defalcations  by  certain  officials  and  of  dis- 
crepancies in  their  accounts  which  had  es- 
caped attention  at  these  settlements.  In  or- 
der to  ascertain  whether  there  was  merit  In 
these  reports,  resjwndents,  who  were  farmers 
and  not  trained  in  bookkeeping  or  the  investi- 
gation of  accounts,  deemed  it  necessary  to 
employ  an  expert.  •  It  turned  out  the  reports 
were  well  founded,  and  a  substantial  sum  was 
paid  into  the  treasury  without  controversy 
OS  the  result  of  the  expert  work.  We  deem 
authority  to  contract  for  such  work  is  not 
only  wholesome,  but  Indispensable  to  an  ac- 
curate knowledge  by  the  county  court  of 
the  financial  condition  of  the  county. 
The  Judgment  is  affirmed.  * 

NORTONI,  J.,  concurs.  BLAND,  P.  J., 
dissenting,  deems  the  decision  in  conflict  with 
that  of  the  Supreme  Court  In  Wolcott  v. 
Lawrence  Co.,  26  Mo.  277,  and  asks  that  the 
case  be  certified  to  the  Supreme  Court  for  de- 
cision.   It  is  80  ordered. 

BLAND,  P.  J.  (dissenting).  On  February 
9,  1907,  the  county  court  of  Stone  county,  by 
resolution  entered  of  record,  authorized  the 
prosecuting  attorney  of  the  county,  as  agent 
of  the  county,  to  negotiate  for  the  employ- 
ment of  an  expert  accountant  to  make  an  ex- 
amination of  the  books  of  such  of  the  public 
officers  of  the  county  as  are  required  to  make 
settlements  with  the  county  court  of  the 
public  funds  which  come  into  their  hands. 
On  April  12,  1907,  the  county  court,  by  order 
entered  of  record,  agreed  to  hire  L.  U.  Craw- 
ford, Esq.,  an  expert  accountant  to  check  up 
and  examine  the  accounts  of  the  various 
county  officers  of  the  county,  and  to  pay  him 
$10  per  day  for  his  services  and  certain  ex- 
penses. Mr.  Crawford  accepted  these  terms 
of  employment,  and  bis  acceptance  was 
spread  upon  the  records  of  the  court.  On 
June  17,  1907,  a  formal  written  contract,  em- 


bodying the  terms  set  forth  in  the  order  of 
April  12th,  was  entered  into  between  the 
county  of  Stone,  through  B.  W.  Renfro,  as 
agent,  and  I*  U.  Crawford.  Mr.  Crawford 
immediately  entered  upon  the  performance 
of  his  part  of  the  contract,  made  an  examina- 
tion of  the  books  of  the  county  officers,  and 
reported  that  he  found  the  following  due: 

From    W.    B.    lAngley,    ex-county 

treasurer    $   321  08 

From  W.  I.  Long,  ex-county  treasurer  1,688  00 

From  W.  I.  Long,  ez-county  treasurer  206  13 

From  W.  T.  Moore,  ex-sheriff 17  44 

From    Jno.    T.    Moore    for    W.    R. 

Gillette  56  69 

$2,288  24 

These  delinquencies  were  immediately  made 
good  by  payments  to  the  county  treasurer. 
Mr.  Crawford  also  reported  other  defalca- 
tions amounting  to  about  $3,000 ;  but  the  cor- 
rectness of  this  much  of  his  report  Is  in  dis- 
pute. It  is  admitted  that  Mr.  Crawford  earn- 
ed $1,174  under  the  terms  of  his  agreement 
with  the  county.  Under  the  provisions  of 
section  6763,  Rev.  St.  1899  (Ann.  St.  1906, 
p.  3328),  50  resident,  solvent,  and  responsible 
taxpaying  cittzens  of  Stone  county  filed  a  pe- 
tition In  the  circuit  court  of  said  county, 
stating  that  they  believed  the  contract  alter- 
ed into  with  Mr.  Crawford  was  illegal,  and 
asking  that  its  legality  be  inquired  into.  Aft- 
erwards, to  wit,  on  June  14,  1907,  the  plain- 
tiffs Blades,  Speers,  Orisham,  Short,  Smythe, 
and  Rlckman,  all  resident  taxpayers  of  Stone 
county  presented  their  petition  to  the  Judge 
of  the  Stone  circuit  court,  praying  that  the 
defendants,  who  are  the  three  Justices  of  the 
county  court  of  said  county,  be  enjoined  from 
Issuing  a  warrant  to  Crawford  In  payment 
for  his  services.  A  temporary  restraining  or- 
der was  Issued  by  the  circuit  court.  Subse- 
quently the  venue  of  the  cause  was  changed 
to  Greene  county,  where  the  cause  was  tried, 
resulting  in  a  Judgment  for  the  defendants, 
from  which  the  plaintiffs  appealed. 

1.  But  two  questions  are  presented  by  the 
record  and  briefs  for  determination.  They 
are,  first,  whether  or  not  on  the  pleadings 
and  facts  injunction  Is  the  appropriate  reme- 
dy, and,  second,  whether  or  not  the  county 
court  had  any  legal  authority  to  employ  Mr. 
Crawford  at  the  expense  of  the  county  to 
render  the  services  contracted  for  and  ren- 
dered by  him.  It  is  admitted  by  defendants 
"that  at  the  time  of  the  Issuance  of  the  In- 
junction said  Crawford  had  performed  a 
large  part  of  the  services  under  the  attempt- 
ed contract,  and  that  at  the  time  of  the  is- 
suance of  the  injunction  the  defendants,  as 
the  county  court  of  Stone  county,  were  about 
to  order  the  issuance  of  a  warrant  upon  the 
county  treasurer  for  the  payment  of  the  serv- 
ices that  had  been  performed  for  the  amount 
earned  up  to  that  date  at  the  rate  of  $10  per 
day  by  said  Crawford."  The  county  court 
and  the  county  attorney  contend  and  insist 
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tbat  Bald  obligation  Is  the  obligation  of  the 
county,  and  tbat  said  connty  court  was  pre- 
pared to  order  the  issuance  of  the  warrant 
at  the  time  of  the  issuance  of  said  injunction. 
From  this  admission  it  appears  tbat  the 
county  court  would  have  issued  the  warrant 
notwithstanding  the  petition  of  the  50  citi- 
zens and  taxpayers  filed  in  the  circuit  court 
asking  that  court  to  determine  whether  or 
not  the  contract  with  Crawford  was  valid  or 
invalid,  and  but  for  the  injunction  defend- 
ants would  liave  done  the  mischief,  the  doing 
of  which  plaintiffs  seek  to  enjoin.  But  it  is 
contended  by  defendants  that  section  6703, 
supra,  aftords  a  complete  remedy,  and  the 
only  one  open  to  plaintiffs  In  the  circumstan- 
ces. This  section  provides  a  method  of  in- 
quiry into  the  legality  of  contracts  made  by 
the  county  court  as  agent  of  the  county, 
which  does  not  exist  independent  of  the 
statute,  and  seems  to  contemplate  that  the 
inquiry  should  be  made  before  the  contract 
is  performed  or  its  performance  is  entered 
upon  by  the  other  contracting  party.  The 
remedy  is  purely  statutory,  and  does  not  ex- 
clude any  remedy  at  law  or  in  equity  that 
existed  prior  to  Its  enactment  It  is  well 
settled  that  a  bill  in  equity  will  Ife  to  en- 
join a  public  municipal  corporation  from  act- 
ing in  contravention  of  the  laws  of  the  state, 
and  that  this  remedy  is  available  to  taxpay- 
ing  citizens  of  the  municipality,  whose  indi- 
vidual interests  or  property  will  be  affected 
by  the  Illegal  act,  such  as  the  illegal  disburse- 
ment of  public  funds.  State  ex  rel.  Cramer 
V.  Hager,  91  Mo.  452,  3  8.  W.  844;  State  v. 
Saline  County  Court,  51  Mo.  350,  11  Am.  Hep. 
454 ;  Black  v.  Ross,  37  Mo.  App.  250.  There- 
fore, if  defendants  were  about  to  illegally 
disburse  public  funds  of  Stone  county  to 
Crawford,  the  plaintiffs  as  taxpaylng  citizens 
were  entitled  to  enjoin  defendants. 

2.  Did  the  defendants,  as  the  fiscal  agents 
of  Stone  county,  have  power  to  employ  Craw- 
ford, at  the  expense  of  the  county,  to  perform 
the  services  he  performed?  That  Crawford's 
services  were  beneficial  to  the  county  does 
not  admit  of  question,  but  the  question  is 
not  one  of  benefit  or  no  benefit,  but  whether 
the  employment  of  Crawford  was  authorized 
by  law.  Section  1778,  Rev.  St  1899  (Ann.  St 
1906,  p.  1246),  provides :  "In  the  settlements 
required  by  law  to  be  made  by  the  county 
court  with  treasurers  and  other  officers  hold- 
ing county  funds,  whether  quarterly,  yearly 
or  otherwise,  it  shall  be  the  duty  of  the  court, 
or  some  judge  thereof,  to  ascertain  by  actual 
examination  and  count  the  amount  of  bal- 
ances and  funds  in  the  hands  of  such  officers, 
and  to  what  particular  fund  it  appertains, 
and  such  examination  and  count  shall  in- 
clude all  funds  on  hand  up  to  the  day  on 
which  such. settlement  is  made."  In  making 
these  settlements,  the  county  court  does  not 
act  in  a  judicial  capacity,  and  Its  settlements 
may  be  set  aside  for  mistake.  State,  to  use, 
eta,  T.  Roberts  et  aU  62  Mo.  388;  Cole  Coun- 


ty v.  Dallmeyer,  101  Mo.  57,  13  8.  W.  687. 
The  section  imposes  the  duty  on  the  county 
court  or  some  judge  thereof,  to  ascertain 
the  condition  of  accounts  by  "actual  examina- 
tion and  count"  The  section  is  the  warrant 
of  authority  to  the  county  court  to  make 
these  settlements,  and  in  making  them  the 
court  acts  as  the  agent  of  the  county  (Wol- 
cott  V.  Lawrence  County,  26  Mo.  272),  and  its 
agency  or  powers  are  restricted  to  such  as 
are  expressly  conferred  by  statute  (State  ex 
rel  V.  Shortrldge  et  al.,  56  Mo.  126;  Sturgeon 
V.  Hampton,  88  Mo.  204 ;  State  ex  rel.  v.  Wild- 
er, 200  Mo.,  loc.  clt  105,  98  S.  W.  465).  But 
defendants  contend  that  the  employment  of 
an  expert  accountant  is  incident  to  the  pow- 
er to  make  settlements  with  public  officers. 
Defendants  allege  in  their  answer  that  they 
are  farmers  by  occupation,  and  not  competent 
to  discharge  the  duties  imposed  upon  them 
by  section  1778,  supra;  tbat  the  employment 
of  an  expert  accountant  was  indispensable, 
and  contend  that  the  power  to  employ  an  ac- 
countant is  impliedly  conferred  by  the  sec- 
tion. The  reading  of  the  section  repels  this 
contention,  for  it  provides  that  the  court  or 
one  of  the  Judges  thereof,  shall  "ascertain  by 
actual  examination  and  count  the  amount  of 
balances  and  funds,"  etc.  The  duty  is  a  per- 
sonal one,  which  cannot  be  delegated  to  an- 
other and  an  examination  aand  count  made  by 
any  person  other  than  by  the  court  or  a  mem- 
ber thereof,  is  of  no  binding  force  on  any  one. 
The  statute  intended  that  the  results  reached 
by  the  settlement  should  be  official  and  l^al- 
ly  binding  on  the  officers  with  whom  tlie 
settlement  is  made,  subject  to  attack  for 
fraud  or  mistake,  and  selected  as  the  agents 
o^  the  county  to  make  the  settlement  the 
county  court  composed  of  persons,  who,  in 
contemplation  of  law,  would  be  peculiarly 
fitted  to  make  the  settlement.  It  was  not 
thought  by  the  Legislature,  after  providing 
for  frequent  settlements  by  the  county  of- 
ficers and  designating  competent  agents  of 
the  county  to  make  the  settlements,  that  the 
accounts  of  the  officers  would,  or  could,  be- 
come 80  complicated  and  entangled  as  to  re- 
quire the  services  of  an  expert  to  untangle 
them,  and  such  condition  would  never  arise 
if  the  county  courts  would  require  officers  to 
settle  at  the  time  and  in  the  manner  required 
by  law,  and  we  unhesitatingly  conclude  that 
the  county  court  of  Stone  county  had  no 
power  or  authority  to  employ  Mr.  Crawford, 
at  the  expense  of  the  county,  to  do  what  the 
law  requires  the  county  court,  or  some  Judge 
thereof  to  do. 

Defendants  cite  a  number  of  cases  where 
It  has  been  held  that  county  courts  possess 
such  implied  powers  as  are  necessary  to  carry 
out  express  grants  of  power,  such  as  to  pur- 
chase a  site  for  a  courthouse,  where  the  court 
is  expressly  authorized  to  erect  a  courthouse. 
These  cases  are  inapplicable  to  the  facts  in 
this  case,  for  the  reason  the  county  court  did 
not  contract  with  Crawford  to  do  something 


Digitized  by 


Google 


Ifo.) 


YONGUE  V.  ST.  LOUIS  &  S.  P.  R.  00. 


985 


Incidental  to  tbe  exercise  of  a  granted  power, 
but  employed  him  to  exercise  a  power  which 
the  law  expressly  provides  most  be  exercised 
by  the  court  or  by  one  of  the  Judges  thereof, 
to  wit,  by  an  actual  and  personal  examinatloa 
and  count. 

I  therefore  think  the  Judgment  should  be 
reversed  and  the  altematlre  writ  made  per- 
petual, and  dissent  from  the  opinion  of  tbe 
majority  of  the  court,  and  ask  that  the  case 
be  certified  to  the  Supreme  Court  for  final 
decision. 


TONGUE  V.  ST.  LOUIS  &  S.  F.  R.  CO. 

(StTLouis  Court  of  Appeals.     Missouri.     June 
23,  1908.) 

1.  NBOUaXROB— PSOXIMATB   CaCSB— CAUSE  OF 

Injubt. 

An  injured  person  cannot  recover  for  the 
negligence  of  another,  unless  a  causal  connection 
is  sliown  between  the  negligence  and  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  ti  60-81.] 

2.  Master  and  Sebvant— Death  of  Sebvawt 
—Jumping  fbou  Tbain  to  E^scape  Pebii.. 

If  the  conductor  of  a  freight  train  jumped 
from  the  train  to  escape  the  peril  in  which  the 
company's  negligence  had  placed  him,  by  permit- 
ting a  defective  track,  bis  act  was  no  defense  to 
an  action  against  tbe  company  for  his  death 
caused  thereby. 

3.  Death  —  Actions  —  PaooF    of    Causb    of 
Death. 

In  a  death  action,  plaintifE  is  not  l>ound  to 
produce  eyewitnesses  who  can  testify  exactly 
bow  the  death  happened,  but  it  is  sufficient  to 

&rove  circumstances  which  indicate  that  it  might 
e  ascribed,  with  reasonable  probability,  to  the 
causes  alleged. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Death,  f  94.] 

4.  Masteb  and  Sebvaot'— Injubt  to  Sebvant 
— Pboximate  Cause— Questions  fob  Juby. 

Whether  negligence  of  a  railroad  company 
in  permitting  a  detective  condition  of  its  track 
and  brakes  was  the  proximate  cause  of  the  death 
of  an  employe  held  for  the  jury,  under  the  evi- 
dence. 

5.  Masteb  and   Sebvant— Safe  Appliances 
AND  Place  to  Work— Assumption  of  Risk. 

A  master  must  use  ordinary  care  to  furnish 
servants  a  reasonably  safe  place  to  work,  and 
safe  appliances  to  work  with,  and  a  servant,  by 
retaining  his  position  after  becoming  aware  of 
danger  in  either  respect,  does  not,  ns  a  general 
rule,  assume  the  risk  of  injury,  but  only  as- 
sumes such  rislu  as  are  incident  to  bis  job  after 
the  master  has  fulfilled  his  primary  duty. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  ^  574-600.] 

6.  Sake— Right  of  Masteb  to  Choose  Mbth- 
OD  or  CoNDucnNG  Business. 

The  right  of  a  master  to  conduct  its  busi- 
ness in  its  own  way,  and  use  such  instrumentali- 
ties as  it  chooses,  is  not  absolute,  but  circum- 
scribed by  its  duty  to  provide  for  tbe  safety  of 
its  employes. 

[Ed.  Note.--TFor  cases  in  point,  see  Cent.  Hig. 
vol.  34,  Master  and  Servant,  {J  171-174.] 

7.  Same  — Line    of    Dutt  —  Conductob    of 
Freight  Train. 

Where  a  freight  train  approached  a  down- 
grade, and  it  was  necessary  for  some  member 
of  tbe  crew  to  ride  the  cars  so  as  to  control  their 


■peed,  and  tbe  brakeman,  when  ordered  to  do 
so,  refused,  an  emergency  arose  which  compelled 
the  conductor  to  undert.ike  the  task  himself,  and 
be  was  not  acting  outside  the  line  of  bis  duty  in 
so  doing,  where  it  entailed  no  neglect  of  his  du- 
ties aa  conductor. 

8.  Same— Instruction- Requests— Necessitt. 

In  an  action  for  the  death  of  a  railroad  con- 
ductor, alleged  to  have  been  caused  by  defective 
brakes,  where  all  tbe  evidence  bearing  on  that 
question  was  introduced  by  defendant,  and  tend- 
ed to  show  that  the  decedent  had  examined  the 
brakes  to  "see  they  were  all  right,"  decedent 
could  not  be  held  by  the  court  to  have  omitted 
to  in8i>ect,  and  if  any  inference  could  be  drawn 
from  tbe  evidence  that  he  bad  failed  to  do  so, 
the  issue  should  l>e  submitted  by  a  hypothetical 
instruction. 

9.  Same— Rules  of  Emplotmeht— Dutt  of 
Servant  to  Obey. 

Employers  operating  a  railroad  should  make 
rules  for  its  management,  to  protect  employes, 
passengers,  and  property,  and  if  tbe  rules  are 
reasonable  and  known  to  an  employ^,  he  must 
ot>ey  them,  and  failure  to  do  so,  resulting  in  an 
injury  to  him,  is  negligence,  and  a  defense  to 
his  action  for  damages. 

SEd.  Note. — For  cases  in  point    see  Cpnt.  Dig 
.  34,  Master  and  Servant,  H  759-775.] 

10.  Same— Effect  of  Infraction  of  Rules — 
Contributory  Negligence— Question  fob 
Jury. 

Though  a  railroad  has  prescribed  rules  for 
the  inspection  of  cars  and  the  handling  of  de- 
fective cars,  a  minor  discretion  in  that  respect 
is  left  to  employes  operating  trains;  and.  In 
view  of  the  rule  requiring  employers  to  use  or- 
dinary care  to  furnish  reasonably  safe  instru- 
mentalities, the  question  of  the  breach  of  the 
rules  by  an  employ^,  in  an  action  for  bis  death, 
is  an  element  of  tbe  defense  of  contributory  neg- 
ligence and  is  for  the  jury,  where  his  acta  were 
not  obviously  negligent. 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; Jas.  L  Fort,  Judge. 

Death  action  by  Mattie  Tongue  against  the 
St.  Louis  &  San  Francisco  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Afilrmed. 

James  Orchard,  for  appellant 

GOODE.  J.  This  plalnUff  declares  on  sec 
tlons  28C5,  2866,  Rev.  St.  1899  (Ann.  St. 
1906,  pp.  1644,  1646),  for  damages  for  the 
death  of  her  husband,  alleged  to  have  been 
caused  by  defendant's  negligence.  Deceased 
was  the  conductor  of  a  train  which  ran  on 
defendant's  railway  between  the  towns  of 
Brownwood  and  Bloomfield.  He  was  killed 
on  the  evening  of  October  24,  1904,  while  en- 
gaged in  the  performance  of  his  duties.  The 
train  was  a  mixed  one,  hauling  tKith  freight 
and  passengers.  When  it  reached  the  station 
of  Zadoc  early  In  the  evening,  deceased  found 
standing  on  a  spur  or  side  track  two  flat  cars 
loaded  with  stave  twits,  which  were  to  be 
taken  to  Bloomfield,  the  terminus  of  the  line 
south  of  Zadoc,  whither  the  train  was  going. 
There  had  been  brought  to  Zadoc  by  the 
train  two  cars  which  were  to  be  set  out  on 
tbe  side  track;  and  In  order  to  do  this,  and 
take  up  the  two  loaded  with  stave  bolts.  It 
was  necessary.  In  the  first  place,  to  move  the 
latter  cars  from  the  spur  and  shunt  them 
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on  the  main  line  to  the  south,  after  which  the 
cars  intended  to  be  left  at  Zadoc  could  be  put 
on  the  switch.  The  grade  of  the  road  de- 
scends from  said  station  to  the  south  for 
about  a  mile,  the  fall  in  that  distance  being 
60  feet  When  cars  were  to  be  shunted  ahead 
of  the  train,  as  the  two  in  question  were,  It 
was  the  practice  to  allow  them  to  roll  to  the 
foot  of  this  grade,  with  their  speed  under 
the  control  of  brakes,  so  as  to  prevent  them 
from  running  away.  They  would  be  plclied 
up  when  the  train  moved  south.  A  traluuian 
would  go  along  with  the  cars  and  set  the 
brakes  to  keep  their  speed  in  bounds.  Two 
ranks  of  stave  bolts  were  piled  on  the  two 
cars  In  question  to  the  height  of  6  leet 
These  bolts  were  52  Inches  long,  and  made  of 
oak  timber  and  quite  heavy.  They  were  not 
fastened,  but  were  held  in  place  by  stand- 
ards on  the  sides  of  the  cars  near  the  ends. 
The  north  one  of  the  two  cars  was  much 
larger  than  the  south  one;  their  respective 
capacities  being  80,000  and  40,000  pounds. 
At  the  conclusion  of  the  evidence  an  order  to 
the  Jury  to  return  a  verdict  in  defendant's 
favor  was  requested  and  refused.  Under  the 
instructions  given  and  the  evidence  submit- 
ted, a  verdict  was  returned  for  plaintiff  for 
$4,000.  No  exceptions  were  saved  to  the  in- 
structions given;  and,  though  exceptions 
were  saved  to  the  refusal  of  some  requested 
by  defendant,  the  assignments  of  error  in  the 
brief  do  not  call  in  question  the  rulings  on 
specific  instructions,  but  relate  to  supposed  er- 
rors in  the  admission  of  testimony,  and  to 
several  propositions  of  law  relied  on  in  sup- 
port of  the  contention  that  a  verdict  for  de- 
fendant should  have  been  directed.  These 
propositions  are  lack  of  evidence  to  prove 
defendant's  negligence  was  the  cause  of  the 
death  of  the  deceased,  and,  indeed,  of  any 
proof  about  how  he  came  to  his  death,  and 
that  he  was  shown  to  have  been  guilty  of 
negligence  contributing  to  the  casualty  and 
to  have  assumed  the  risk  of  injury  from  the 
defects  of  the  roadbed  and  the  brakes  on  the 
two  cars,  said  in  the  petition  to  have  been 
negligently  permitted  by  defendant,  and  con- 
stituting the  gravamen  of  the  cause  of  action. 
The  case  laid  was  that  defendant  had  suffer- 
ed its  railroad  to  be  in  an  unsafe  and  dan- 
gerous condition  from  a  lack  of  ballast,  and 
from  some  of  the  ties  under  the  rails  being 
so  rotten  the  rails  were  without  sufficient 
support,  which  faults  caused  cars  passing 
over  the  road  to  swing  violently  from  side  to 
Bide  as  the  rails  yielded.  Negligence  was 
also  alleged  in  requiring  the  deceased  to 
handle  the  two  cars  when  the  brakes  on  them 
were  so  out  of  repair  they  would  not  hold 
when  set.  In  consequence  of  these  defects  in 
the  railroad  and  cars  it  is  charged  plain- 
tlfTs  husband  was  Jostled  or  thrown  to  the 
ground,  and  sustained  injuries  from  which  be 
died  in  a  few  hours. 
1.  We  will  first  notice  the  facts  in  proof 


relied  on  to  establish  the  negligence  of  de- 
fendant, and  that  it  was  the  proximate  cause 
of  the  death  of  the  deceased.  Just  south  of 
Zadoc  the  railroad  ran  through  a  cut  600 
feet  long  and  8  feet  deep,  then  over  a  fill 
about  400  feet  long  and  1%  feet  high,  and  a 
little  further  south  over  a  trestle  100  feet 
long  and  1414  feet  high.  The  track  curved 
rather  sharply  to  the  east  a  short  distance 
below  the  station,  and  had  a  grade  of  about 
60  feet  to  the  mile.  There  were  rotten  ties 
in  the  roadbed,  which  would  break  In  two 
occasionally  as  trains  ran  over  them,  and  the 
track  was  so  uneven  as  to  cause  trains  run- 
ning at  ordinary  speed  to  rock  from  right  to 
left  with  sufficient  oscillation  to  set  the  en- 
gine hell  ringing.  The  brake  on  the  larger 
of  the  two  cars  which  were  loaded  with 
staves,  to  be  taken  Into  the  train  at  Zadoc, 
was  situate  at  the  center  of  the  north  end 
of  the  car,  and  the  brake  on  the  smaller  or 
south  car  was  at  the  northeast  comer — the 
right-hand  corner  of  the  north  end.  Hence 
the  brakes  of  the  two  cars  were  not  Inmie- 
dlately  opposite  each  other.  The  rod  of  the 
brake  on  the  larger  car  had  been  bent,  and, 
moreover,  staves  were  piled  about  the  rod,  and 
in  consequence  of  these  facts,  the  wheel  where- 
by the  brake  was  wound  up  would  only  re- 
volve halfway  around,  and  it  could  not  be  set 
tight  The  ratchet  of  the  brake  on  the  small- 
er car  was  broken  off.  This  ratchet  was 
arranged  to  catch  In  notches,  in  a  small  sta- 
tionary wheel  around  the  brake  rod  on  the 
floor  of  the  car,  so  as  to  prevent  the  chain 
from  flying  loose  after  it  was  wound  up.  As 
the  ratchet  was  gone,  the  only  method  of  con- 
trolling the  speed  of  the  car  was  to  hold  the 
brake  in  place  by  main  strength  after  it 
had  been  set ;  and  the  evidence  tends  to  prove 
it  was  possible  to  do  this.  The  foregoing  de- 
scription of  the  condition  of  the  railroad  and 
brakes  agrees  with  the  testimony  for  plain- 
tiff. That  for  defendant  inclines  to  prove  the 
track  was  in  fair  condition  for  the  quantity 
of  traffic  which  passed  over  It,  though  an 
expert  in  defendant's  employ  refused  to  tes- 
tify It  was  in  first-class  condition.  As  re- 
gards the  condition  of  the  brakes,  the  tes- 
timony for  defendant  Indicates  the  ratchet 
of  the  brake  on  the  smaller  car  was  in  place, 
and  the  rod  of  the  other  brake  straight;  In 
other  words,  tends  to  prove  the  brakes  were 
in  good  order.  One  of  the  train  crew  tes- 
tified he  had  examined  them  two  days  before 
when  the  cars  were  set  on  the  spur  at  Zadoc, 
and  they  were  then  in  proper  condition ;  and 
the  same  witness,  or  another  one,  swore  be 
Inspected  the  two  cars  before  they  were  tak- 
en off  the  spur  on  the  evening  of  the  accident 
and  found  them  fit  to  move.  This  witness  al- 
so testifled  deceased  himself  examined  the 
brakes  to  see  if  the  cars  "were  all  right  to 
cut  off,"  before  they  were  taken  frmn  the 
spur.  One  witness  swore  the  brakes  were  In 
good  condition  to  set  and  hold  the  cars  on 
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the  grade  south  of  Zadoc,  unless  the  person 
handling  them  "allowed  them  to  get  the  start 
of  him,"  an  expression  we  understand  to 
mean  the  brakes  would  control  the  speed. 
If  set  before  the  cars  acquired  momentum. 
After  the  two  cars  had  been  shunted  on  the 
main  track  on  the  evening  in  question,  and 
had  started  rolling  down  the  grade,  deceased 
ordered  one  of  his  crew  to  ride  them  down. 
The  brakeman  refused  to  do  this,  and  uttered 
a  profane  exclamation  indicating  resentment 
at  the  order,  so  a  bystander  testified;  but 
the  brakeman  denied  he  was  ordered  or  re- 
fused to  ride  the  cara  The  deceased  got  on 
the  smaller  of  the  cars  to  accompany  them  to 
the  foot  of  the  grade,  and  in  a  few  minutes 
disappeared  from  the  Bight  of  the  trainmen 
and  persons  about  the  station.  One  of  the 
crew  swore  he  saw  deceased  In  the  act  of 
setting  the  brake  of  the  smaller  car  as  it 
started.  When  the  train  went  southward 
from  the  station,  the  crew  found  deceased 
lying  on  the  right  side  of  the  track  uncon- 
scious, and  with  Injuries  on  his  body,  includ- 
ing a  wound  In  his  bead,  which  caused  his 
death  from  concussion  of  the  brain  the  next 
day.  Blood  was  detected  on  the  ends  of  the 
ties  for  20  feet  north  of  where  he  was  lying. 
It  is  contended  for  plaintiff  her  husband,  be- 
cause of  the  bad  repair  of  the  brakes,  was 
unable  to  control  the  speed  of  the  cars  as 
they  went  down  the  grade,  and  they  ran 
away,  and  he  was  thrown  to  the  ground  by 
their  oscillating  movement  as  they  ran  rapid- 
ly along  the  curved  track.  Stave  bolts  were 
found  scattered  here  and  there  for  a  distance 
of  a  mile  south  of  the  station,  and  it  Is  said 
they  might  have  knocked  deceased  from  his 
position  on  the  car.  He  was  found  about 
a  mile,  or  three-quarters  of  a  mile,  from  the 
station.  As  the  cars  neared  the  foot  of  the 
grade,  they  were  running  very  rapidly ;  some 
witnesses,  who  dwelt  near  the  right  of  way 
and  heard  them,  estimating  their  speed  at 
45  or  50  miles  an  hour. 

We  are  not  asked  to  say  the  foregoing  evl- 
d^ice  contains  no  proof  of  negligence  on  the 
part  of  the  railroad  company  with  respect  of 
Its  track  and  the  brakes  on  the  two  cars;  de- 
fendant's contention  being  the  evidence  falls 
to  prove  or  indicate  the  proximate  cause  of 
the  death  of  the  deceased.  It  Is  argued  the 
evidence  touching  this  issue  Is  so  uncertain 
as  to  render  it  a  mere  matter  of  surmise  or 
conjecture  whether  the  deceased  was  thrown 
from  the  car  by  reason  of  the  bad  order  of 
the  track  and  the  brakes,  or  jumped  or  fell 
off  from  some  cause  unconnected  with  the 
negligence  charged  In  the  petition.  Unless  a 
causal  connection  was  shown  between  the  neg- 
ligence charged  and  the  Injury,  no  case  was 
made.  Harper  v.  Railroad,  187  Mo.  575,  86 
8.  W.  99.  The  defective  track  and  brakes 
may  have  had  nothing  to  do  with  the  casualty 
and  the  deceased  may  have  fallen  off  the  car 
through  carelessness,  or  jumped  off  with  sui- 
i-ldal   intent     Those  events   are   within   the 


range  of  possible  occurrences.  Nevertheless 
the  evidence  sufficiently  inclines  to  prove  nei- 
ther happened,  and  ttiat  deceased  was  burled 
off  the  car  by  its  rapid  and  oscillating  motion, 
due  to  the  condition  of  the  track  and  brakes, 
as  to  warrant  the  jury  to  And  the  latter  was 
the  manner  of  his  death.  His  position  and 
behavior,  when  last  seen  by  the  persons 
about  the  station,  are  to  be  taken  into  account, 
and  he  was  then  In  his  usual  spirits,  and 
intent  on  his  duty  as  conductor  of  the  train; 
for  he  was  seen  to  climb  mi  the  smaller  car 
and  work  with  the  brake  at  Its  northeast  cor- 
ner just  at  the  two  cars  started  away.  It  is 
unlikely  he  would  have  ceased  from  this  work 
before  reaching  the  foot  of  the  grade,  and  no 
one  can  believe  he  threw  himself  from  the 
car,  unless  he  did  so  to  escape  the  peril  in 
which  defendant's  negligence  bad  placed  him; 
and  if  he  did  this,  it  Is  no  defense.  Root  v. 
Railway  Co.,  195  Mo.  348,  357,  92  S.  W.  621, 
6  L.  R.  A.  (N.  S.)  212.  It  must  strike  every 
mind,  on  reading  the  facts  we  have  recited, 
as  highly  probable  he  was  thrown  from  the 
car  while  It  ran  away,  as  were  the  stave  bolts, 
found  at  Intervals  on  the  same  side  of  the 
track  where  his  body  lay.  The  facts  in  proof 
do  not  point  so  vaguely  to  the  proximate  cause 
of  the  casualty  as  to  make  the  finding  of  the 
jury  a  mere  guess,  but  fall  within  the  require- 
ments of  the  law  as  to  the  certainty  of  the 
evidence  essential  to  establish  a  causal  con- 
nection between  alleged  negligence  and  dam- 
age. Plaintiff  was  not  bound  to  produce  wit- 
nesses who  had  their  eyes  on  her  husband 
when  he  fell  or  was  thrown  from  the  car. 
and  could  testify  exactly  how  the  accideut 
happened.  It  was  enough  for  her  to  prove  cir- 
cumstances which  Indicated  his  fall  might  be 
ascribed,  with  reasonable  probability,  to  the 
causes  stated  in  the  petition. 

In  this  state  the  leading  case  on  the  degree 
of  proof  exacted  to  show  the  proximate  cause 
of  the  death  of  a  perscm  found  dead,  and  con- 
nect his  death  with  the  negligence  charged 
against  a  defendant,  is  Buesuhing  v.  Gaslight 
Co.,  73  Mo.  219,  39  Am.  Rep.  503.  The  facts 
therein  were  enough  like  those  before  us  to 
make  the  decision  a  precedent  for  our  guid- 
ance. Mrs.  Buesching's  husband  was  found 
dead  at  the  bottom  of  an  open  area  In  irout 
of  the  Gaslight  Company's  building  In  the 
city  of  St.  Louis.  No  one  saw  him  fall,  or 
knew  how  his  death  occurred;  but  his  body 
lay  at  the  foot  of  a  stairway  leading  from  the 
sidewalk  to  the  fioor  of  the  area.  In  the  opin- 
ion of  the  Supreme  Court  these  propositions 
were,  in  effect,  declared  as  law:  The  gas 
company  was  guilty  of  negligence  in  leaving 
the  area  unguarded  adjacent  to  a  sidewalk. 
Though  the  circumstances  were  consistent 
with  murder,  it  was  fairly  inferable  the  de- 
ceased was  not  murdered.  There  was  no  pre- 
sumption of  suicide;  but,  as  the  evidence  fail- 
ed to  show  how  the  deceased  came  to  be 
where  he  was  found,  It  was  to  be  presumed  be 
fell  there  accldeutiilly,  and  a  Jury  would  be 


Digitized  by 


Google 


988 


112  SOUTHWESTERN  REPORTER. 


(Mou 


justified  In  finding  this  was  the  mode  of  the 
accident,  Inasmuch  as  men  always  hare  been 
accustomed  to  reason  and  draw  conclusions 
from  such  facts  In  the  ordinary  affairs  of  life. 
It  is  presumed,  in  the  absence  of  evidence  to 
the  contrary,  the  deceased  was  in  the  exercise 
of  ordinary  care  when  he  fell,  and  this  pre- 
sumption was  not  overthrown  by  the  bare  fact 
of  the  accident,  but  the  burden  was  on  the 
Gaslight  Company  to  establish  contributory 
negligence  on  the  part  of  the  deceased,  either 
by  positive  testimony  or  circumstances.  As 
there  was  no  direct  testimony  regarding  his 
conduct  when  he  fell,  it  was  for  the  jury,  not 
the  court,  to  draw  Inferences  to  overthrow 
the  presumption  that  he  had  observed  due 
care.  These  doctrines  have  been  followed  ever 
since  they  were  announced,  and  were  ap- 
proved, in  dealing  with  the  question  of  the 
proximate  cause  of  an  accident  to  a  person 
found  dead,  in  the  recent  decision  of  Goff  v. 
Transit  Co.,  199  Mo.  694,  98  S.  W.  49,  9  L. 
R.  A.  (N.  S.)  244. 

In  Settle  v.  Railroad,  127  Mo.  336,  30  S. 
W.  125,  48  Am.  St  Hep.  633,  it  appeared  the 
husband  of  the  plaintiff  had  been  killed  by  a 
fall  from  a  box  car  while  he  was  making  a 
running  switch.  He  was  seen  to  take  a  posi- 
tion on  the  side  of  the  car,  with  his  feet  on  a 
metal  foothold  which  projected  below  the 
side  and  with  one  hand  grasping  a  handhold. 
This  handhold  when  in  proper  condition  stood 
out  two  or  three  Inches  from  the  car,  but  had 
been  mashed  in  at  the  middle,  so  the  space 
between  It  and  the  car  at  said  point  was  less 
than  an  inch,  but  leaving  some  five  or  six 
Inches  unbent  at  either  end.  Settle  was  next 
seen  hanging  from  the  hold  by  his  liand,  his 
feet  having  slipped  off  the  foothold  on  which 
he  had  been  standing.  After  hanging  a  min- 
ute his  hand  gave  way,  and  be  fell  on  the 
track  and  the  car  ran  over  him.  The  neg- 
ligence assigned  was  permitting  the  handhold 
to  remain  bent  Inward  so  It  could  not  be 
readily  grasped  by  the  hand,  by  reason  of 
which  negligence  it  was  alleged  Settle  lost 
his  hold  and  fell  from  the  car.  On  the  appeal 
counsel  for  the  railroad  company  Insisted  the 
evidence  failed  to  show  any  causal  connec- 
tion between  the  bent  condition  of  the  hand- 
hold and  Settle's  death.  We  regard  the  facts 
of  that  case  as  pointing  less  directly  to  the 
proximate  cause  of  the  casualty  than  the  facts 
before  us;  for  It  was  possible  to  get  a  good 
grasp  on  either  end  of  the  handhold,  and 
hence,  to  connect  Its  bent  condition  with  Set- 
tle's death,  the  jury  had  to  find  he  had  en- 
deavored to  grasp  it  in  the  middle,  had  ob- 
tained an  insecure  grip,  and  in  consequence 
could  not  hold  on.  In  discussing  the  conten- 
tion the  Supreme  Court  conceded  the  necessity 
of  proving  the  negligence  charged  had  led  to 
the  accident,  and,  further,  that  the  evidence 
relied  on  to  do  this  must  not  leave  the  conclu- 
sion open  to  speculation  or  conjectura  It 
was  held,  too,  the  law  required  no  direct  proof 
of  the  causal  connection,  but  was  satisfied  If 


facts  were  shown  from  which  such  connection 
might  be  inferred.  The  court  then  examined 
the  evidence,  and  held  It  was  adequate  to  jus- 
tify the  jury  in  finding  Settle  lost  his  life  in 
consequence  of  the  condition  of  the  handhold. 
These  cases,  and  others  which  might  be  cited, 
require  us  to  rule  the  facts  we  have  recited 
sufiSced  for  a  finding  that  the  negligence  charg- 
ed against  defendant,  in  respect  of  the  condi- 
tion of  its  track  and  brakes,  was  the  proxi- 
mate cause  of  the  death  of  plaintiff's  hus- 
band, and  warranted  the  submission  of  the 
Issue  to  the  jury.  Counsel  for  defaidant  in- 
voke cases  like  Trigg  v.  Lumber  Co.,  187  Mo. 
227.  86  8.  W.  222,  wherein  plaintiffs,  who 
asked  damages  for  Injuries  which  as  well 
might  have  happened  from  some  other  cause 
as  from  the  acts 'alleged,  were  denied  recover- 
ies for  failure  to  trace  the  injuries  to  those 
acts.  The  doctrine  of  such  cases  Is  every- 
where recognized  as  sound  in  proper  limits, 
but  it  does  not  extend  to  requiring  a  plaintiff 
to  furnish  demonstrative  proof  that  the  dere- 
liction of  which  he  accuses  a  defendant  caused 
the  damage,  and  to  exclude,  by  the  same  char- 
acter of  proof,  the  possibility  of  the  damage 
having  resulted  from  any  other  cause.  1 
Shear.  &  Redf.  Neg.  (5th  Ed.)  f$  57.  58; 
Whitney  v.  Clifford,  57  Wis.  156,  14  N.  W. 
»27. 

2.  The  proposition  Is  presented  in  several 
forms  that  plaintiff's  case  must  fall  because 
her  husband  assumed  the  risk  of  Injury  from 
the  t)ad  repair  of  the  railroad  and  the 
brakes.  Counsel  for  defendant  support  this 
position  with  these  arguments:  Deceased 
had  been  working  for  the  company  on  this 
road  for  10  days.  Defendant  was  conduct- 
ing its  business  in  the  usual  and  ordinary 
way,  as  It  had  the  right  to  do,  and  with 
machinery  and  appliances  of  its  own  selec- 
tion. The  opportunity  of  deceased  to  know 
the  condition,  both  of  the  track  and  the 
brakes,  was  equal  or  superior  to  the  oppor- 
tunity of  the  other  agents  and  servants  of 
the  company.  Further,  it  was  his  duty,  as 
jnanager  of  the  train,  to  Investigate  and  In- 
spect the  brakes,  and  not  take  the  cars  out 
If  they  were  In  bad  condition.  Defendant 
was  not  an  Insurer  of  deceased  against  ac- 
cidents. It  furnished  certain  rules  relating 
to  the  inspection  of  tools  and  appliances,  and 
refraining  from  the  use  of  them  if  they  were 
in  a  defective  condition,  which  rules  deceased 
disobeyed,  and  his  death  was  the  consequence 
of  his  disobedience.  Putting  aside  for  the 
present  the  question  of  how  far  plaintiff's 
right  to  recover  is  affected  by  the  failure 
of  her  husband  to  observe  the  rules  of  the 
company,  we  will  ■  consider  the  other  argu- 
ments. In  the  Settle  Case  the  same  defense 
was  made,  and  on  much  the  same  grounds. 
It  was  contended  Settle  had  assumed  tlie  risk 
of  Injury  from  the  bent  handhold,  as  the 
condition  of  the  appliance  was  obvious.  The 
Supreme  Court  said,  in  effect,  that  as  an 
employ^  Settle  bad  assumed  the  risk  of  all 


Digitized  by 


Google 


Mo.) 


YONGUE  V.  ST.  LOUIS  &  S.  P.  R.  CO. 


989 


dangere  Incident  to  bis  employment,  but  the 
company  was  bound  not  to  subject  blm  to 
other  hazards  by  failing  to  use  ordinary  care 
to  provide  secure  appliances  for  his  use  and 
Iceep  them  in  good  condition,  which  duty 
was  a  continuing  one,  and  any  neglect  of  It 
entailed  a  risk  the  servant  did  not  assume. 
As  to  his  remaining  In  the  company's  service 
knowing  he  would  have  to  use  the  handhold, 
the  court  said,  if  this  fact  was  allowed  to 
defeat  the  action,  a  master  would  be  re- 
lieved of  the  duty  to  furnish  safe  appliances 
as  soon  as  the  servant  became  aware  the 
duty  was  violated;  and  that  the  retention 
of  service  after  becoming  apprised  of  a  de- 
fective appliance  was  relevant  only  to  the 
defense  of  contributory  negligence.  There 
are  some  cases  of  both  earlier  and  later  dates 
which  lend  countenance  to  defendant's  posi- 
tion on  this  point,  but  the  doctrine  of  those 
cases  Is  not  at  present  In  force;  for  the  latest 
decisions  dealing  with  the  defense  of  assump- 
tion of  the  risk  are  in  accord  with  the  Settle 
opinion.  An  employer  must  use  ordinary 
care  to  furnish  his  employes  a  reasonably  safe 
place  to  work  and  appliances  safe  to  work 
with ;  and  an  employe,  by  retaining  the  Job 
after  he  becomes  aware  of  danger  in  either 
respect,  does  not,  as  a  general  rule,  under 
such  circumstances  as  are  before  us,  assume 
the  risk  of  Injury.  He  only  assumes  such 
risks  as  are  incident  to  his  Job  after  bis  em- 
ployer has  fulfilled  the  primary  duty  of  using 
care  to  furnish  proper  working  places  and 
appliances.  Blundell  v.  Elevator  Co.,  189 
Mo.  552,  88  S.  W.  108;  Kennedy  v.  Railroad, 
190  Mo.  24,  89  8.  W.  370;  Phlppin  v.  Rail- 
road, 196  Mo.  321,  93  S.  W.  410;  Charlton 
V.  RaUroad,  200  Mo.  413,  98  S.  W.  529; 
Longree  v.  Mfg.  Co.,  120  Mo.  App.  478,  97 
S.  W.  272;  Obermeyer  v.  Mfg.  Co.,  120  Mo. 
App.  69,  96  S.  W.  673.  In  answer  to  the  con- 
tention that  defendant  had  the  right  to  con- 
duct Its  business  in  its  own  way  and  use 
such  instrumentalities  as  It  chose,  we  point 
to  the  opinion  in  Curtis  v.  McNalr,  173  Mo. 
270,  283,  73  S.  W.  167,  where  the  Supreme 
Court  held  those  rights  of  an  employer  are 
not  absolute,  but  circumscribed  by  the  duty 
the  law  lays  on  him  to  provide  for  the  safe- 
ty of  his  employ^.  The  court  below  gave 
several  instructions  which  presented  the  de- 
fense of  assumption  of  the  risk  in  a  light 
very  favorable  to  defendant  As  said,  no 
error  Is  assigned  for  the  refusal  of  instruc- 
tions, and  those  refused  on  this  branch  of  the 
case  were  properly  refused,  because  they  de- 
clared, in  effect  It  was  a  defense  If  deceased 
accepted  and  continued  in  defendant's  serv- 
ice knowing  the  condition  of  its  tracks  and 
brakes. 

3.  It  is  insisted  the  Judgment  should  be 
reversed  because  the  evidence  .shows  conclu- 
sively deceased,  in  handling  the  cars  in  ques- 
tion, violated  certain  rules  of  the  company 
Intended  for  the  security  of  employes,  and 
tberetay  brought  about  the  accident    It  Is 


fair  to  presume  from  the  evidence  these 
rules  were  known  to  the  deceased.  Indeed 
want  of  knowledge  or  notice  of  tbem  is  not 
asserted  against  their  enforcement  The 
rules  are  as  follows: 

"The  rules  herein  set  forth  govern  the  rail- 
roads operated  by  the  St  Louis  &  San  Fran- 
cisco Railroad  C<Mnpany.  They  take  effect 
February  15,  1902,  superseding  all  previous 
rules  and  instructions  Inconsistent  therewitli. 
Special  instructions  may  be  issued  by  proi)- 
er  authority.  B.  F.  Wlnchell,  Vice  President 
and  Gen.  Manager. 

"The  service  demands  the  faithful,  intelli- 
gent and  courteous  discharge  of  duty. 

"To  obtain  promotion,  capacity  must  be 
shown  for  greater  responsibility. 

"Ebnployes,  in  accepting  employment,  as- 
sume its  risks. 

"Employes  whose  duties  are  prescribed  by 
these  rules  must  provide  themselves  with  a 
copy. 

"All  persons  entering  into  or  remaining  in 
the  service  of  this  company,  are  warned  that 
the  business  Is  hazardous,  and  that  in  ac- 
cepting and  retaining  employment  tbey  must 
assume  the  ordinary  risks  attending  it. 
Their  attention  Is  especially  called  to  the 
fact  that  tbey  are  employed  and  retained 
with  the  express  understanding  and  agree- 
ment that,  In  consideration  of  the  compensa- 
tion paid  them,  they  will  assume  all  risks 
of  Injury  which  may  result  to  them  by  rea- 
son of  any  act  negligent  or  otherwise,  done 
by  any  person  employed  by  the  company  in 
the  operation  or  maintenance  of  Its  railway, 
regardless  of  what  department  or  line  of 
service  such  person  may  be  engaged  In." 
Rule  410. 

"Each  employe  is  required  to  be  responsi- 
ble for  his  own  safety,  as  well  as  to  exercise 
the  utmost  caution  to  avoid  injury  to  bis 
fellows.  Employes  of  every  rank  and  grade 
are  warned  to  see  for  themselves,  before 
using  them,  that  the  rolling  stock,  machinery 
or  tools  which  they  are  required  to  use,  are. 
In  safe  condition,  or  that  they  are  put  so 
before  using."    Rule  411. 

"The  company  does  not  require  or  expect 
Its  employes  to  Incur  any  risk,  from  which, 
by  the  exercise  of  their  Judgment  and  by  per- 
sonal care,  tbey  can  protect  themselves,  but 
enjoins  upon  them  and  demands  that  they 
shall  take  time  and  use  the  means  necessary 
to.  In  all  cases,  do  their  duty  In  safety." 
Rule  412. 

"Trainmen  must  know  that  the  cars  In 
their  train  are  In  good  order  before  starting. 
and  Inspect  tbem  whenever  they  have  an  op- 
portunity to  do  so,  particularly  when  enter- 
ing or  leaving  sidings,  or  waiting  for  other 
trains.  All  cars  taken  in  their  trains  at 
intermediate  stations  must  be  examined  with 
extra  care."    Rule  286. 

"Conductors  wiU  see  that  the  words  'Bad 
Order'  are  written  with  cbalk  on  both  sides 
of  disabled  cars  left  at  ttatlons,  and  de- 
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fective  parts  marked  with  a  cross,  and  report 
of  same  made  to  trainmaster." 

In  addition  to  the  foregoing  rules  of  the 
company,  Introduced  by  Itself,  plaintiff  in- 
troduced the  following : 

"When  approaching  stations,  drawbridges, 
railroad  crossings,  water  or  coal  stations,  and 
while  descending  heavy  grades,  conductors 
of  all  freight,  mixed  or  worl:  trains  will  re- 
quire their  brakeman  to  be  out  on  top  for 
one-half  mile  and  until  train  comes  to  a  full 
stop  or  has  passed  such  point"     Rule  278. 

"In  trains  fully  equipped  with  air,  front 
and  rear  brakemen  should  take  position  on 
high  cars,  dividing  as. nearly  as  possible  the 
distance  between  engine  and  caboose,  except 
that  where  there  are  nonalr  cars,  one  of  the 
brakemen  must  take  position  Immediately 
behind  the  rear  air  brake  car."    Rule  278. 

There  is  no  evidence  of  whether  defend- 
ant's regulations  were  closely  or  loosely  fol- 
lowed, or  of  the  interpretation  put  on  them 
in  practice. 

(a)  The  rules  last  copied  were  Introduced 
by  piaintifT  to  show  deceased  was  in  the  line 
of  his  duty  when  he  rode  the  cars  down  the 
^ade,  as  they  made  conductors  responsible 
for  their  trains,  required  them  to  protect  the 
company's  property,  and  directed  conductors* 
of  freight  or  mixed  trains  to  keep  a  brake- 
man  on  top  of  a  train  as  it  descended  heavy 
grades.  These  rules  are  said  to  bare  made  it 
proper  for  deceased  to  ride  the  cars  in  order 
to  control  their  speed  and  prevent  damage. 
The  point  is  made  that  deceased  got  on  the 
car  of  his  own  volition,  and  a  witness  swore 
it  was  no  part  of  a  conductor's  duty  to  ride 
cars  or  set  brakes.  We  find  no  difficulty  In 
holding.  Independently  of  the  rules  Invoked 
by  plalntitr,  the  deceased  was  In  the  line  of 
duty  when  be  took  charge  of  the  cars.  Some 
member  of  the  crew  had  to  manage  them  as 
they  ran  down  the  grade,  and  it  was  not 
amiss  for  him  to  do  so,  if  it  entailed  no  neg- 
lect of  his  duties  as  conductor.  When  the 
brakeman  who  was  ordered  to  ride  the  cars 
refused,  an  emergency  arose  which  compelled 
deceased  to  undertake  the  task  himself.  The 
point  that  deceased  must  be  regarded  as 
guilty  of  contributory  negligence  in  so  doing, 
or  as  having  assumed  a  gratuitous  risk,  is 
devoid  of  merit,  unless  the  risk  was  more 
than  a  prudent  man  would  face. 

(b)  It  is  contended  the  rules  required  de- 
ceased to  ascertain  the  condition  of  the  cars 
before  moving  them,  and  as  he  must  have 
seen  the  bad  repair  of  the  brakes  if  he  in- 
spected them,  he  broke  the  rules  by  taking 
the  cars  out;  whereas,  if  he  omitted  to  In- 
spect, he  violated  the  rules.  This  position 
raises  a  dilemma  which  Is  said  to  stand  in 
the  way  of  piaintifTs  recovery  on  either  view 
of  the  matter.  All  the  evidence  bearing  on 
the  question  was  introduced  by  defendant, 
and  goes  to  show  deceased  examined  the 
brakes  "to  see  they  were  ail  right"  It  fol- 
lows be  could  not  be  held  by  the  court  to 


have  omitted  to  Inspect,  and  If  an  Inference 
might  be  drawn  from  the  evidence  that  he 
failed  to  do  so,  it  suffices  to  say  no  hyiwthet- 
ical  instruction  was  asked  on  the  issue. 

(c)  But  it  is  said  the  unsafe  condition  of 
the  brakes  was  obvious,  if  the  witnesses  for 
the  plaintiff  testified  truly,  and  must  have 
been  ol>served  in  even  a  casual  glance,  and 
that,  this  being  true,  knowledge  of  their  con- 
dition ought  to  be  Imputed  to  deceased,  and 
hence  he  was  guilty  of  an  infraction  of  the 
rules  In  attempting  to  handle  the  cars.  Sev- 
eral circumstances  are  to  be  considered  here. 
It  is  taking  much  for  granted  to  say  deceased 
must  have  realized  the  state  of  the  brakes. 
This  matter  will  be  adverted  to  again.  It  Is 
worthy  of  note  that  the  rules  contain  no  ex- 
plicit command  to  the  conductor  or  train 
crew  not  to  take  up  at  a  way  station  a  car 
in  bad  order,  though  perhaps  rules  286,  411, 
and  412  may  be  interpreted  to  forbid  this  if 
the  car  is  unsafe.  Rule  286  says  cars  taken 
Into  trains  at  intermediate  stations  must  l>e 
examined  with  extra  care,  and  conductors 
must  mark  disabled  cars  left  at  stations 
with  the  words  "bad  order,"  and  report  the 
same  to  the  trainmaster.  Rule  411  warns 
employes  of  every  rank  to  see  that  appliances 
and  rolling  stock  are  in  a  safe  condition  l>e- 
fore  using  them,  and  protect  themselves  by 
the  exercise  of  judgment  and  personal  care. 
Rule  412  says  the  company  does  not  require 
or  expect  employes  to  Incur  any  risk  from 
which  they  can  protect  themseites  by  Judg- 
ment and  care.  The  inquiry  at  this  point  Is 
as  to  whether,  viewing  the  conduct  of  deceas- 
ed with  reference  to  those  rules,  he  must  be 
regarded  as  guilty  of  contributory  negligence, 
or  as  having  assumed  the  risk  of  injury  in 
operating  the  cars  with  the  brakes  as  they 
were.  Employers  who  conduct  a  complicated 
business,  like  the  operation  of  a  railroad, 
ought  to  promulgate  rules  for  its  manage- 
ment which  will  tend  to  protect  employ^, 
passengers,  and  property;  and,  of  course,  if 
the  regulations  are  reasonable  and  known  to 
the  employes,  it  is  the  duty  of  the  latter  to 
obey  them.  Speaking  generally,  disobedience 
of  a  rule  by  an  employe,  resulting  proximate- 
ly in  an  injury  to  him,  constitutes  contribu- 
tory negligence,  and  a  defense  to  his  demand 
for  damages.  20  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  105;  26  Cyc.  1267;  1  Shear.  &  Redf. 
Neg  207b ;  8  Elliott  Railroads,  $  1282.  In- 
stances occur  In  which  the  breach  of  some 
simple  rule  was  so  manifestly  the  sole  cause 
of  a  servant's  Injury  that  redress  should  be 
denied  by  the  court;  as  where  a  brakeman, 
in  contravention  of  a  rule  to  the  contrary, 
goes  between  moving  cars  to  couple  than,  or 
Jumps  on  the  front  of  a  moving  engine. 
Schaub  V.  Railroad,  106  Mo.  74,  16  S.  W.  924; 
Francis  v.  Railroad,  110  Mo.  887,  19  S.  W. 
935.  And  plalntifrs  have  been  nonsuited  by 
courts  where  the  causal  connection  between 
the  breach  of  a  rule  and  the  injnry  was  not 
so  plain,  including  instances  of  a  failure  to 
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Inspect  Brakes  before  handling  cars.  We 
cite  a  aeries  ot  decisions  dealing  with  this 
subject :  La  Croy  v.  Railroad,  132  N.  T.  570, 
30  N.  E.  391 ;  Alexander  y.  Railroad,  83  Ky. 
S89;  Karrer  t.  Railroad,  76  Mich.  400.  48  N. 
W.  870;  Chicago,  etc..  Railroad  v.  Fry,  131 
Ind.  319,  28  N.  E.  989;  Ft  Wayne,  etc.,  Rail- 
road V.  Qintt,  182  Ind.  13,  81  N.  B.  460; 
Terre  Haute,  etc.,  R.  R.  t.  Prultt,  25  Ind. 
App.  227,  57  N.  E.  949;  Quinn  t.  Railroad, 
175  Mass.  150,  55  N.  E.  891 ;  111.  Cent  R.  R. 
T.  Jewell,  46  111.  99,  92  Am.  Dec.  240;  Rail- 
road y.  Eddy,  72  111.  188;  Chicago,  etc.,  Ry. 
y.  Bragonier,  119  111.  51,  7  N.  B.  688;  111. 
Cent  Ry.  y.  Barslow,  94  111.  App.  206 ;  Brooks 
y.  Railroad  (C.  C.)  47  Fed.  687. 

Great  injustice  will  result  if,  regardless  of 
the  circumstances,  uonobserrance  of  rules 
like  those  invoked  in  the  present  case  is  held 
to  preclude  a  recovery  of  daiuages  by  the 
servant  In  the  management  of  enterprises 
wherein  many  operatives  are  employed,  and 
especially  in  railroad  operation,  certain  em- 
ployes are  Intrusted  with  the  inspection  of 
instrumentalities  and  the  decision  of  their 
fitness  for  use.  Railway  companies  have  car 
inspectors,  whose  duty  It  is  to  know  cars  are 
in  good  order  before  they  are  sent  on  runs. 
Railroads  could  not  be  operated  If  a  conduc- 
tor or  brakeman  could  substitute,  at  pleasure, 
his  Judgment  for  the  regular  inspector's  and 
refuse  to  take  a  car  into  a  train  which  had 
been  pronounced  roadworthy.  Trainmen  are 
not  allowed  such  a  prerogative;  yet  com- 
panies ought  to  require  of  conductors  and 
crews  some  attention  to  the  condition  of  the 
cars  they  handle,  because  those  in  good  order 
at  points  where  regular  Inspectors  work  may 
get  out  of  order  on  runs  or  at  way  stations. 
Therefore  a  minor  discretion  must  be  left  to 
employes  who  operate  trains.  These  practi- 
cal considerations  have  a  bearing  on  the  ef- 
fect to  be  given  the  rules  in  question,  and 
this  effect  Is  to  be  measured,  too,  by  the  doc- 
trines of  the  law  requiring  employers  to  use 
care  to  furnish  reasonably  safe  instrumen- 
talities. The  law  In  this  state  imperatively 
exacts  this  duty,  and  does  not  permit  an  em- 
ployer to  escape  liability  for  Its  neglect  by 
proving  an  employ^,  injured  by  a  defective 
instrumentality,  used  It  knowing  it  was  in 
bad  order,  unless  the  use  of  it  was  rash. 
Blundell  v.  Elevator  Co.,  and  other  cases 
cited  supra. 

If  railway  companies  were  exonerated,  ipso 
facto,  from  liability  to  employes  for  injuries 
caused  by  defective  appliances,  because  of 
rules  throwing  responsibility  for  the  condi- 
tion of  appliances  on  the  employes,  the  policy 
of  our  law  in  this  regard  would  be  defeated. 
How,  then,  can  the  doctrine  that  It  is  the 
primary,  nondelegable  duty  of  railway  com- 
panies and  other  employers  to  furnish  safe 
appliances  be  reconciled  with  the  other  doc- 
trine that  it  Is  the  duty  and  right  of  em- 
ployers to  make  reasonable  rules  concerning 
the   management  of   their   affairs   and   the 


duty  of  employes  to  obey  these  rules?  So 
far  as  we  can  see,  only  by  treating  the  breach 
of  such  rules  as  an  element  of  the  defense 
of  contributory  negligence — a  fact  connected 
with  said  defense.  So  regarded,  if  the  breach 
was  coerced  by  no  necessity,  but  was  purely 
voluntary,  and  obviously  the  proximate  cause 
of  the  Injury  for  which  the  culprit  sues,  he 
ought  to  be  defeated  as  a  matter  of  law. 
But  it  may  be  doubtful  on  the  evidence 
whether  the  employe  properly  observed  the 
rule,  or  under  the  circumstances,  and  con- 
sistently with  the  exigencies  of  business, 
could  observe  it  or  doubtful  whether  non- 
observance  caused  the  Injury.  In  either  con- 
tingency there  is  a  case  for  the  Jury,  as  there 
is  when  the  issue  of  contributory  negligence 
arises  on  other  classes  of  disputed  facts. 

Though  we  find  no  Missouri  case  sufficient- 
ly like  this  one  to  serve  as  a  precedent,  we 
think  our  conclusion  that  the  elTect  of  the 
rules  on  the  right  of  recovery  is  for  the  Jury 
is  In  accord  with  the  law  as  laid  down  in 
standard  treatises  and  by  courts  of  authori- 
ty. Labatt,  Master  &  Servant,  §i  229,  417; 
Louisville,  etc..  Railroad  v.  Orr,  91  Ala.  548, 
8  South.  360;  Memphis,  etc.,  R.  R.  v.  Gra- 
ham, 94  Ala.  545,  10  South.  283;  Louisville, 
etc.,  R.  R.  T.  Pearson,  97  Ala.  211,  12  South. 
176;  O'Malley  v.  Railroad,  67  Hun,  130,  22 
N.  Y.  Supp.  48;  Myers  y.  Railroad,  44  App. 
Div.  11,  60  N.  T.  Supp.  422;  M.,  K.  &  T.  K. 
R.  V.  Wood  (Tex.  Civ.  App.)  35  S.  W.  879; 
Railroad  v.  Nicholson  (Tex.  Civ.  App.)  57  S. 
W.  693.  Some  of  the  cases  supra  (e.  g.,  R.  R. 
y.  Bragonier,  119  111.  51,  7  N.  B.  688)  relieved 
the  company  from  liability  for  an  accident 
due  to  defective  brakes,  on  the  ground  the 
parties  injured  were  specially  charged  to  look 
after  the  brakes.  The  case  of  Chicago,  etc.. 
R.  R.  y.  Kneirim,  152  111.  458,  39  N.  B.  324,  43 
Am.  St  Rep.  259,  should  be  compared  with 
those  cases.  There  the  duty  of  the  employe 
to  see  that  the  brake  was  in  order  was  sec- 
ondary to  the  same  duty  intrusted  to  in- 
spectors, and  the  employe  had  but  a  poor 
opportunity  to  detect  the  defect  The  Texas 
courts  hold  the  question  of  contributory  neg- 
ligence, for  breach  of  a  rule  by  a  servant,  is 
always  for  the  Jury,  unless  the  rule  violated 
is  a  statute.  The  Alabama  Supreme  Court 
said,  in  Railroad  y.  Orr,  that  railroads,  like 
other  corporations,  had  the  right  to  adopt 
regulations  for  the  protection  of  their  em- 
ployes, but  one  which  threw  on  an  employe 
the  task  of  providing  for  bis  own  safety  con- 
travened the  law  Itself.  If  this  remark  re- 
fers to  some  Alabama  statute,  the  statute  la 
not  different  from  the  law  as  declared  by 
the  decisions  in  this  state.  In  the  same  con- 
nection the  court  said  it  was  the  duty  of  the 
company  to  furnish  suitable  appliances,  and 
In  the  absence  of  notice  to  the  contrary,  an 
employe  had  the  right  to  presume  the  duty 
had  been  performed,  unless  the  character 
of  the  employment  devolved  on  the  servant 
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the  risk  of  examining  appliances  and  seeing 
they  were  In  proper  condition;  that  If  this 
was  his  task,  and  he  neglected  it,  and  In  con- 
sequence was  Injured,  he  would  he  guilty  of 
contributory  negligence.  In  Memphis,  etc., 
R.  R.  V.  Graham,  the  court  considered  a  rule 
quite  like  those  before  us,  and  requiring  em- 
ployes, before  working  with  cars,  engines, 
machinery,  and  tools,  to  examine  their  con- 
dition for  his  own  safety,  and  promptly  re- 
port any  defect  to  his  superior  officer,  giving 
the  right  to  an  employ^  to  make  such  ex- 
amination before  taking  a  risk,  and  the  right 
to  refuse  to  obey  an  order  which  would  ex- 
pose him  to  danger.  That  was  a  case  In 
which  a  widow  sued  for  the  death  of  her  hus- 
band alleged  to  have  been  caused  by  a  de- 
fective drawhead  of  a  car.  It  being  set  up  in 
defense  the  death  was  caused  by  the  deceased 
violating  a  rule  of  the  company  requiring 
trainmen  to  examine  the  condition  of  draw- 
heads  before  coupling  cars.  The  court  held 
that  whether  the  deceased  was  negligent  in 
not  making  an  examination,  or  the  defect 
was  of  a  kind  not  discoverable  on  such  an 
examination  as  it  was  his  duty  to  make,  or 
whether  he  obeyed  the  rule,  were  questions 
for  the  jury ;  further,  that  In  so  far  as  the 
rule  of  the  company  required  the  contrary, 
it  was  opposed  to  a  statute  of  the  state,  and 
contravened  the  doctrine  of  law  which  re- 
quired an  employer  to  furnish  safe  appliances 
in  the  prosecution  of  its  business  and  hence 
was  inoperative.  A  similar  doctrine  was  de- 
clared In  Railroad  v.  Pearson,  97  Ala.  211, 
12  South.  176,  wherein  an  employ^  had  been 
Injured  or  killed  by  the  giving  way  of  a  de- 
fective handhold  on  a  car. 
The  reasonable  conclusion  to  be  derived 


from  the  authorities  Is  that,  except  in  ol>< 
vious  cases,  such  as  where  a  trainman  vio- 
lates a  rule  against  coupling  moving  cars, 
a  breach  by  an  employe  of  a  regulation  in- 
tended to  secure  bis  safety  Is  a  circumstance 
to  be  weighed  by  the  jury  in  passing  on  the 
defense  of  contributory  negligence.  Taking 
this  as  the  law,  we  will  apply  it  to  the  facts 
before  us.  To  our  minds  the  contributory 
negligence  of  the  deceased  is  not  clear  enough 
to  make  it  the  duty  of  a  court  to  nonsuit 
plaintiff.  We  do  not  know  that  the  cars, 
when  they  were  sent  out  from  Inspection 
points,  were  in  good  order,  and  no  hypotheti- 
cal instruction  was  asked  and  refused  on  the 
theory  that  they  were.  They  had  been  load- 
ed to  be  taken  by  the  train  of  deceased  to 
Bloomfleld.  We  are  unwilling  to  say  no  con- 
clusion can  be  drawn  from  the  evidence  save 
that,  by  such  an  Inspection  as  deceased  ought 
to  have  made  at  night  and  while  stopping  at 
a  way  station,  a  man  of  ordinary  prudence 
and  skill  would  have  seen  both  brakes  were 
out  of  repair,  and  have  declined  to  haul  the 
cars  over  the  short  distance  to  Bloomfield, 
or  that  an  employe  of  only  10  days'  ex- 
perience on  that  run  must  have  been  familiar 
enough  with  the  curves  and  grade  to  realize 
the  dIfBculty  of  controlling  cars  on  It  One 
witness  swore  it  was  possible  to  control  the 
speed  of  the  two  in  question  by  holding  one 
of  the  brakes  wound  tight  All  these  facts 
are  to  be  weighed  in  connection  with  the 
rules,  and  in  our  opinion,  made  the  issue  of 
the  negligence  of  the  deceased  a  Jury  matter. 
There  being  no  assignments  of  error  be- 
cause of  ruhngs  on  the  instructions,  the  fore- 
going disposes  of  the  appeal,  and  the  judg- 
ment will  be  affirmed.    All  concur. 
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EDIB  V.  KANSAS  CITY  SOUTHERN  RY.  CO. 


YOUNG  T.  RUHWBDDBL. 

(Kansas  City  Court  of  Appeals.    Missouri.    Oct 

19,  1908.) 

Affkal  and   Ebbob  ({   1195*)— FoBiCEB  Ap- 
peal— Decisions— Law  of  the  Case. 

The  opinion  of  the  Court  of  Appeals  on  a 

prior  appeal  is  the  law  of  the  case  on  retrial. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error  Cent  Dig.   i§  4661-1665;    Dec.  Dig.  { 

1185.*] 

Appeal  from  Circuit  Court,  Randolph 
County ;  Hon.  W.  P.  Care,  Judge. 

Action  by  J.  E.  Young  against  Conrad 
Rubweddel.  Judgment  for  defendant,  and 
plalntlir  appeals.    Affirmed. 

P.  A  Cullen,  J.  W.  Delventlial,  and  EL 
Rosenberger  &  Son,  for  appellant  Robertson 
&  Robertson,  for  respondent 

JOHNSON,  J.  Action  by  a  real  estate 
agent  to  recover  a  commission.  The  first 
trial  of  the  cause  resulted  in  a  verdict  for 
plaintifT,  which  the  court  set  aside  on  mo- 
tions for  new  trial  and  In  arrest  of  Judgment, 
and  plalntlir  appealed  to  this  court  We  af- 
firmed the  judgment,  holding  that  no  error 
was  committed  in  gjanting  a  new  trial.  119 
Mo.'App.  231,  96  S.  W.  228.  At  the  second 
trial,  verdict  and  Judgment  were  tor  defend- 
ant and  plaintiff  again  appealed. 

We  do  not  find  any  material  difference  in 
the  evidentiary  facts  adduced  at  the  two 
trials,  and,  since  the  law  of  the  case  was 
fully  discussed  and  determined  in  our  former 
opinion,  and  we  find  that  the  rules  and  prin- 
ciples announced  were  followed  and  npplieri 
at  the  second  trial,  we  perceive  no  good  rea- 
son for  retravellng  ground  once  thoroughly 
covered. 

Accordingly,  the  Judgment  la  affirmed.  All 
concur. 


BDIB  et  al.  v.  KANSAS  CITY  SOUTHERN 

RY.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Oct  19,  1908.) 

1.  RAILBOADS  (J  411*)— INJUBT  TO  AniiCAU— 
LlABILlTT. 

It  is  the  point  at  which  cattle  enter  upon  a 
railway  right  of  way  which  determines  the  com- 
pany's liabilitT  for  injury  to  them,  and  not  the 
point  at  whicn  collision  occurs. 

[Ed.   Note.— For   other  cases,  see   Railroads, 
Cent  Dig.  If  1429-1432;   Dec.  Dig.  $  411.*] 

2.  Railboads  (§  411*)— Cattle  Ouabds— Dtt- 
TT  to  Maintain. 

Rev.  St.  1899,  |  2867  (Ann.  St.  1906,  p. 
1649),  making  railwajr  companies  liable  for  in- 
jury to  animals  occurring  where  the  track  is  un- 
inclosed,  does  not  make  a  company  liable  for 
killing  stock  which  enters  the  right  of  way  from 
a  public  road  at  a  point  where  to  m.iintain  a 
cattle  guard  or  fence  would  seriously  impede 
transaction  of  business  and  endanger  the  safety 
of  employ^. 

[Ed.   Note. — For   other  cases,   see   Railroads, 
Cent.  Dig.  §§  1409-1422 ;   Dec.  Dig.  {  411.*] 


8.  Railboads  (S  440*)— Cattle  Ouabds— Nc- 

CE8SITT — Question  fob  Jubt. 

Whether  a  cattle  guard  at  a  particular 
point  pn  a  railway  right  of  way  would  be  an  ob- 
struction to  the  company's  business  and  endan- 
ger employes  is  to  be  determined  in  the  light  of 
particular  circumstances,  and,  when  essential 
facts  are  in  dispute  or. reasonable  minds  might 
differ  as  to  the  inference  to  be  drawn  from  con- 
ceded facts,  the  question  is  for  the  jury,  but, 
where  the  conceded  facts  show  a  necessity  for 
noninclosure,  the  court  should  hold  as  a  matter 
of  law  that  the  company  is  not  liable  for  nonin- 
closure. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1634;   Dec.  Dig.  §  446.*] 

Appeal  from  Circuit  Ciourt  Cass  County: 
Nick  M.  Bradley,  Judge. 

Action  by  James  E.  Edle  and  others,  re- 
vived in  the  name  of  Charles  E.  Edle,  admin- 
istrator of  the  partnership  estate  of  James  E.' 
Edie  &  Son,  against  the  Kansas  City  South- 
ern Railway  Company.  From  a  judgment  for 
defendant,  plalntUfS  appeal.    Affirmed. 

A.  A.  Whitsltt  for  appellants.  C.  W.  Sloan 
and  Cyrus  Crane,  for  reetpondent 

JOHNSON,  J.  Four  steers  belonging  to 
plalutifTs  escaped  from  their  farm  to  a  pub- 
lic highway,  and  found  their  way  to  defend- 
ant's railroad,  where  they  were  killed  by  a 
passing  train.  Plaintiffs  brought  suit  for 
single  damages,  alleging  in  the  petition  that 
"defendant  failed  and  neglected  to  erect  and 
maintain  lawful  fences  and  cattle  guards  on 
the  sides  of  Its  said  railroad  at  said  point 
but  suffered  said  railroad  track  on  both  sides 
thereof  to  be  and  remain  unfenced,  and  with- 
out cattle  guards,  at  the  time  and  place  where 
said  steers  got  upon  said  railroad  track  and 
were  killed,"  etc.  The  answer  is  a  general 
denial.  At  the  ccmclusion  of  the  evidence  in- 
troduced by  plaintiffs,  and  at  the  conclusion 
of  all  the  evidence,  defendant  asked  the  court 
to  Instruct  the  Jury  to  return  a  verdict  in  its 
favor,  but  these  requests  were  refused  and 
issues  of  fact  were  submitted  in  the  instruc- 
tions given.  The  verdict  was  for  plaintiffs, 
but  it  was  set  aside  on  the  hearing  of  the  mo- 
tion for  a  new  trial,  on  the  grounds  that  the 
court  erred  in  refusing  to  give  the  instruction 
in  the  nature  of  a  demurrer  to  the  evidence. 
A  new  trial  was  ordered,  and  plaintiffs  ap- 
pealed. 

The  animals  were  killed  near  defendant's 
station  at  West  Line.  The  station  and  yards 
at  this  place  are  in  the  country,  outside  the 
limits  of  the  town  of  West  Line,  which  is  ■ 
three-fourths  of  a  mile  distant  The  railroad 
runs  north  and  south,  and  Is  crossed  by  a 
public  road,  the  south  line  of  which  is  60  feet 
north  of  the  station  building,  and  is  abutted 
by  the  station  platform.  South  of  the  road 
and  adjacent  to  the  tracks  are  the  section 
house,  toolhouse,  and  stockyards.  North  of 
the  road,  and  on  the  right  of  way,  are  a  mail 
crane  and  the  station  privy.  The  station  and 
other  improvements,  with  the  exception  of  the 
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stockyards,  lie  between  the  main  track  and 
the  side,  or  spur,  track,  to  the  west  thereof. 
The  stockyards  are  Immediately  west  of  the 
side  track.  The  side  track  diverges  from  the 
main  line  at  a  switch  which  Is  C68  feet  north 

'  of  the  public-  road.  Its  south  end  does  not 
Join  the  main  track,  and  is  several  hundred 
feet  south  of  the  station.  The  first  cattle 
guard  north  of  the  station  Is  at  a  point  402 
feet  north  ot  the  switch.  Between  that  point 
and  the  public  road,  defendant  maintains  no 
right  of  way  fences,  but  the  farmer  through 
whose  land  the  railroad  runs  has  good  fences 
on  each  side  thereof.  These  fences  form  an 
inclosure  for  the  trades,  which,  on  account  of 
the  cattle  guard  at  Its  apex  and  the  absence 
of  one  at  its  base,  Is  a  cul-de-sac  Into  which 

'  live  stock  may  enter  from  the  public  road,  and 
from  which  they  cannot  escape  at  the  sides  or 
apex  without  breaking  through  the  farmer's 
side  fences  or  defendant's  cattle  guard. 
Plaintiffs'  cattle  were  In  an  inclosed  lot  south 
of  the  public  road  and  east  of  the  station. 
They  broke  out  at  night,  traveled  west  on 
the  public  road  to  the  open  end  of  the  in- 
closure, and  thence  north  up  the  right  of  way 
to  a  point  30  or  40  feet  south  of  the  cattle 
guard,  where  they  were  struck  and  killed  by 
a  south-bound  passenger  train.  Defendant 
employs  an  agent  at  the  station,  and  trans- 
acts eonslderable  business,  tioth  passenger  and 
freight,  with  the  public  at  that  point  The 
q;>ur  track  is  used  for  freight  cars  to  be  load- 
ed, unloaded,  or  stored  for  switching,  and 
as  a'passing  track  for  trains  scheduled  to  meet 
at  that  point.  The  principal  part  of  the  busi- 
ness of  loading  and  unloading  cars  was  done 
on  that  part  of  the  track  south  of  the  public 
road.  The  upper  end  of  the  track  was  used 
chiefly  by  trains  In  passing  and  switching. 

The  cause  of  action  pleaded  in  the  petition 
is  founded  on  section  2867,  Rev.  St.  1899 
(Ann.  St.  1906,  p.  1649),  which  provides: 
"When  any  animal  or  animals  shall  be  killed 
or  Injured  by  the  cars,  locomotives  or  other 
carriages  used  on  any  railroad  in  this  state, 
the  owner  of  such  animal  or  animals  may  re- 
cover the  value  thereof  in  an  action  against 
the  company  or  corporation  running  such  rail- 
road after  any  proof  of  negligence,  unsklll- 
fulness  or  misconduct  on  the  part  of  the  offi- 
cers, servants  or  agents  of  the  company;  but 
this  section  shall  not  apply  to  any  accident 
occurring  on  any  portion  of  such  road  that 
may  be  inclosed  by  lawful  fences  or  in  the 
course  of  any  public  highway."  Since  the  evi- 
dence of  plaintiffs,  as  well  as  that  Introduced 
by  defendant,  shows  beyond  question  that  the 
animals  entered  the  inclosure  described  from 
the  public  highway,  we  think  that  is  the  point, 
where  they  must  be  deemed  to  have  entered 
defendant's  right  of  way;  and  the  question 
at  issue  is  whether  or  not  defendant  should 
have  fully  inclosed  that  section  of  Its  right  of 
way  by  closing  the  gap  at  its  base  with  a 
cattle  guard  and  wing  fences.  We  approve 
what  was  said  by  the  St.  Louis  Court  of  Ap- 
peals in  Klrkpatrlck  v.  Railroad,  120  Mo.  App. 


416,  96  S.  W.  1036:  "It  Is  well  settled  in  the 
jurisprudence  of  this  state  that  it  is  the  point 
at  which  the  cattle  enter  upon  the  right  of 
way  of  the  railroad  which  determines  the 
liability  or  nonliability  of  defendant  in  these 
cases  (Snider  v.  Railway,  73  Mo.  465;  Acord 
V.  Railway,  113  Mo.  App.  84,  87  S.  W.  537), 
not  the  point  at  which  the  actual  collision  oc- 
curred. It  is  wholly  immaterial  that  after 
going  upon  the  right  of  way  at  a  point  which 
would  affix  liability  against  the  railroad  the 
cattle  afterwards,  in  their  wanderings,  passed 
a  half  mile  north  on  the  track,  and  over  a 
point  where  a  cattle  guard  should  have  been 
constructed."  We  do  not  believe  defendant 
could  have  maintained  a  cattle  guard  at  the 
place  where  the  cattle  entered — 1.  e.,  the  north 
line  of  the  public  road — without  seriously  im- 
peding the  transaction  of  the  business  of  the 
statlQn  with  the  public;  and,  what  is  still 
more  serious,  endangering  the  safety  of  Its 
employes  in  the  performance  of  the  work 
necessary  to  be  done  in  switching  and  hand- 
ling cars  and  trails.  Construing  section  2867, 
we  said  In  Gilpin  v.  Railroad  (Mo.  App.)  77 
S.  W.  118:  "It  is  well  settled  that  if  cattle 
guards  could  not  have  been  placed  at  the 
crossing  where  animals  go  onto  the  track, 
without  endangering  the  life  or  limb  of  the 
railway's  employes  in  transacting  the  busi- 
ness of  the  road  with  the  public,  and  In  per- 
forming the  necessary  work  connected  with 
the  oi)eratlon  of  the  cars,  such  as  switching 
cars,  trains,  etc.,  no  liability  arises  for  omit- 
ting to  BO  place  them."  And  in  the  same  case 
the  Supreme  Court  said  (197  Mo.  319,  94  S. 
W.  869):  "According  to  the  interpretaUon 
that  this  court  and  our  Courts  of  Appeal  have 
in  several  cases  put  upon  that  statute,  no 
liability  will  attach  to  a  railroad  company  for 
failure  to  put  a  cattle  guard  in  a  place  where 
to  do  so  would  endanger  the  lives  or  limbs  of 
Its  employes.  There  is  no  such  express  excep- 
tion written  in  the  statute,  but  to  construe  It 
otherwise  would  make  Its  meaning  unnatural." 
The  question  of  whether  the  presence  of  a 
cattle  guard  at  that  place  would  have  proved 
to  be  an  obstruction  to  the  transaction  of  busi- 
ness with  the  public,  and  a  menace  to  the  safe- 
ty of  defendant's  employes,  was  not  one  to  be 
left  to  the  decision  of  defendant,  but  is  for 
the  determination  of  the  courts,  and  Is  to  l>e 
solved  In  the  light  of  all  the  facta  and  clrctun- 
stances  of  the  situation.  The  rule  is  that 
where  essential  facts  are  in  dispute,  or  where 
the  inference  to  be  drawn  from  conceded  facts 
might  be  a  subject  of  difference  among  rea- 
sonable minds,  the  question  of  whether  a 
necessity  did  exist  for  the  tracks  to  be  unin- 
closed  at  the  point  in  controversy  should  l>e 
sent  to  the  jury  as  an  issue  of  fact;  but 
where  the  conceded  facts  admit  of  no  other 
reasonable  conclusion  than  that  such  necessity 
did  exist,  the  court  should  hold  as  a  matter  of 
law  that  the  railroad  company  cannot  be  held 
liable  on  account  of  the  o;nlsslon  to  inclose 
the  tracks.  Manifestly  defendant  would  have 
laid  a  veritable  mantrap  In  the  station  yards 
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bad  it  bisected  tbem  at  the  public  road  with 
a  cattle  guard.  We  quote  again  from  GUpln 
V.  Railroad  Co.,  supra:  "The  court  trying  the 
fact  was  not  bound  to  say  that  there  was  no 
evidence  that  a  cattle  guard  In  that  position 
was  dangerous  to  the  lives  of  the  railroad  em- 
ployes simply  because  there  was  no  expert  ev- 
idence introduced  on  the  subject.  The  thing 
Itself  spoke.  Men  know  by  common  experi- 
ence what  a  cattle  gnard  is,  as  well  as  they 
know  what  a  fence  Is.  They  also  know  what 
a  switch  in  a  railroad  Is.  They  know  the  pur- 
poses of  those  things,  and  how  they  are  used. 
We  need  no  expert  testimony  to  tell  us  that  a 
cattle  guard  In  a  switchyard  would  endanger 
the  lives  of  the  men  working  there." 

With  these  principles  In  mind,  the  learned 
trial  Judge  was  right  in  holding  that  the  de- 
murrer to  the  evidence  should  have  been  sus- 
tained. Accordingly  the  Judgment  Is  affirmed. 
All  concur. 


GARTBB  T.  OSTBR  et  al. 

(St  Louis  Court  of  Appeals.     Missouri.     April 
14,  1908.) 

1.  TOBTS— Intebference  with  Euployuent— 
Liability. 

Third  persons  are  answerable  for  keeping  a 
man  out  of  employment  by  unlawful  means. 

[£jd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Torts,  {  10.] 

2.  Masteb  and  Sebvaht— Intebfebence  witb 
Relation— Pbocubinq  Dischaeqb>— Thbeat 
or  Stbike. 

The  threat  of  a  strike  which  will  sustain 
a  canse  of  action  to  an  employe  who  is  dis- 
chaiged  in  consequence  thereof  must  be  of  a 
substantial  character,  and  adapted  to  influence 
a  person  of  reasonable  firmness  and  prudence. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  1286.] 

8.  ToBTs  — "Intercicbemce     with    Eia>i:.OT- 

MENT"     —     PBBVBNTINO        ElUFLOTHBHT     — 

Thbeats. 

Where  a  nonunion  laborer  was  kept  out  of 
employment  by  threats  of  violence  to  his  per- 
son, made  by  union  laborers,  there  was  an  inter- 
ference with  the  employment  of  the  nonunion  la- 
borer, within  Rev.  St.  1899,  i  2155  (Ann.  St. 
1906,  p.  1385),  prohibiting  interference  with 
lawful  employment  by  threats. 

4.  Masteb   and    Sebvant  —  Pboowbino   Dis- 

OHABOB  OF  SEBVAMT. 

The  act  of  union  men  in  procuring  the  dis- 
missal of  a  nonunion  man  from  various  employ- 
ments by  means  of  strikes  and  the  extortion  of 
penalties  from  employers,  adopted  as  a  method 
of  preventing  him  from  following  his  trade,  is 
illegal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  1286.] 

5.  Same. 

Where  a  nonunion  laborer  was  discharged 
solely  in  consequence  of  the  illegal  methods  of 
union  men,  the  nonunion  laborer  had  a  cause 
of  action  within  the  general  doctrine  that  third 
persons  are  liable  (or  inducing  breaches  of  con- 
tracts by  unlawful  methods. 

iEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  {  1286.] 

6.  Same— Wbonoful  Dibohabob— Measttbe  of 
Davaoes. 

In  an  action  for  a  wrongful  discharge 
from  service,  the  damages  are,  as  a  general  rule. 


confined  to  what  the  employ^  would  have  earned 
if  at  work. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  iS  50-S3.] 

7.  Damages— Mentai,  Suffebinq  —  Physical 

INJUBT. 

In  an  action  for  negligent  wrongs,  lacking 
the  elements  of  malice,  insult,  or  inhumanity, 
there  can  t>e  no  damages  for  mental  suffering 
apart  from  physical  injury,  but  in  cases  of  torte 
of  which  mental  distress  is  the  proximate  and 
natural  result,  such  as  malicious  prosecution, 
slander,  and  willful  trespass  to  the  person,  dam- 
ages for  mental  suffering  alone  may  be  assessed. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  |  100.] 

&  Same. 

The  rule  that  mental  suffering  cannot  be 
considered  in  an  action  for  tortious  injury  to 
property  or  for  a  breach  of  contract  does  not 
apply  in  cases  of  torts  against  property  when 
the  acts  complained  of  are  malicious,  where 
breaches  of  contracts  are  such  as  to  cause  men- 
tal pain  as  a  proximate  and  natural  result. 
SEd.  Note. — For  cases  in  i>oint,  see  Cent  Dig. 
.  16,  Damages,  {  100.] 

9.  Same. 

Where  a  nonunion  laborer  was  discharged 
from  various  employments  as  a  result  of  the 
unlawful,  malicious,  and  oppressive  acts  of 
union  men,  adapted  to  cause  him  fear  and  anxi- 
ety about  his  personal  safety  and  his  means  of 
earning  a  livelihood,  the  jury,  in  an  action  of 
tort  by  him  against  the  union  men,  might  award 
damages  for  mental  suffering. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  }  100.] 

10.  Same. 

In  an  action  by  a  nonunion  man  against 
union  men  for  acts  pursuant  to  a  conspiracy  re- 
sulting in  his  discharge  from  various  employ- 
ments, the  question  whether  the  acts  of  defend- 
ants were  wiltful  and  malicious  so  as  to  justify 
damages  for  mental  suffering  heU,  under  the  ev- 
idence, for  the  juiy. 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel G.  Taylor,  Judge. 

Action  by  Frank  Garter  against  Otto  Oster 
and  others.  From  an  order  granting  a  new 
trial  after  verdict  for  plaintiff,  he  appeals. 
Affirmed. 

F.  W.  Imseipen  and  Jno.  M.  Dickson,  for 
appellant.    John  A.  Talty,  for  respondents. 

GOODB,  J.  Plaintiff  is  by  trade  an  am- 
monia, steam,  and  hot  water  fitter,  and  at 
the  dates  hereafter  mentioned  had  followed 
that  employment  for  about  12  years.  Defend- 
ants are  alleged  to  be,  and  the  proof  tends  to 
show  they  are,  members  of  a  trade  union  in 
the  city  of  St.  Louis  denominated  "Local 
Branch  No.  29  of  the  National  Association  of 
Steam  and  Hot  Water  Fitters  of  America." 
This  association  and  a  score  or  more  of  other 
trades  unions  connected  with  the  building  and 
equipment  of  houses  are  affiliated  with  a 
larger  association  called  the  St.  Louis  Build- 
ing Trades  Council.  The  membership  of  the 
latter  body  consists  of  about  40  representatives 
from  each  of  the  different  trades  unions  of 
the  city,  whose  members  follow  crafts  con- 
nected with  the  construction  and  equipment 
of  buildings.  The  St.  Louis  Building  Trades 
Council,  as  shown  by  the  preamble  to  its 
constitution  and  by-laws,  is  designed  to  con- 
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trol  all  work  on,  and  all  workmen  wbo  have 
anything  to  do  with,  the  building  and  repair- 
ing of  houses  "from  the  foundation  to  the 
roof."  Artisans,  such  as  carpenters,  plumbers, 
steam  fitters,  and  others,  are  required  by  said 
constitution  and  by-laws  to  be  members  of 
their  respective  trades  unions,  and  to  hare 
a  card  or  license  from  the  central  organiza- 
tion, the  St.  Louis  Building  Trades  Council,  hi 
order  to  be  recognized  by  the  latter  or  by 
union  men,  or  have  the  benefits  expected  to 
t>e  obtained  by  the  organization  of  this  branch 
of  labor.  Business  agents,  or  walking  dele- 
gates, were  appointed  by  the  different  unions 
for  the  performance  of  several  duties,  of 
which  one  was  to  ascertain  when  and  where 
nonunion  workmen  were  employed  by  building 
contractors.  Two  of  these  agents  or  delegates 
who  served  said  Local  Branch  No.  29  of 
Steam  and  Hot  Water  Fitters  were  defend- 
ants John  Rlegert,  Jr.,  and  Henry  Bram- 
meyer,  who  appear  prominently  In  the  evi- 
dence as  the  active  agents  in  causing  the  griev- 
ances of  which  plaintifT  complains.  The  evi- 
dence In  the  record,  including  the  constitu- 
tion and  by-laws  of  the  Building  Trades  Coun- 
cil, shows  that  the  purpose  of  both  said  coun- 
cil and  the  subordinate  unions  which  It  domi- 
nates was  to  gather  Into  a  compact  and  effec- 
tive organization  all  building  mechanics  for 
mutual  assistance,  so  as  to  remove  injurious 
competition,  prevent  the  Interference  of  out- 
side Influence  in  the  building  business,  shorten 
the  hours  of  labor,  protect  the  members  of 
each  craft  against  encroachments  by  the  ad- 
vance of  science  and  Invention  on  their  abil- 
ity to  earn  a  livelihood,  «H)perate  with 
other  labor  associations  for  defense  against 
the  misuse  of  capital,  effect  adjustments  be- 
tween employers  and  employes,  and  general- 
ly to  secure  Improvement  la  the  condition  of 
artisans.  Section  3  of  article  6  and  section 
f>  of  article  7  of  the  constitution  and  by-laws 
make  plain  that  one  purpose  of  the  Building 
Trades  Council  was  to  Induce  building  con- 
tractors to  employ  as  laborers  only  union 
mechanics  by  insuring  the  contractors  a  cer- 
tain measure  of  Immunity  from  strikes,  and 
by  forbidding  men  to  work  on  any  Job  where 
work  was  done  by  nonunion  men,  or  while 
grievances  between  a  union  and  a  contractor 
were  unsettled.  When  the  business  agents 
or  walking  delegates  of  Local  Branch  No.  29 
of  the  Steam  and  Hot  Water  Fitters,  or  the 
agents  of  the  Building  Trades  Council,  dis- 
covered a  nonuniom  artisan  at  work  on  a 
job  where  union  men  were  also  employed,  the 
agents  would  demand  of  the  contractor  or 
employer  that  the  nonunion  workman  be  dis- 
charged, and  also  compel  such  contractor  to 
pay  a  fine  for  having  employed  him;  and  in 
this  way  contractors  were  coerced  Into  em- 
ploying only  union  workmen.  The  evidence 
tends  to  show,  too,  that.  In  furtherance  of 
this  aim,  threats  of  bodily  harm  to  nonunion 
men  and  verbal  abuse  of  them  were  occasion- 
ally resorted  to  by  members  of  the  union  and 
sometimes  the  threats  were  carried  out;   but 


as  to  how  far  such  violent  methods  were  In- 
dorsed by  the  order  or  were  acts  of  Individ- 
ual passion  Is  not  condualvely  shown.  The 
foregoing  Is  a  correct  statement  In  a  general 
way  of  the  purposes  and  usages  of  the  trades 
organizations  with  which  the  testimony  deals. 
In  December,  1903,  plaintiff  Carter  was  at 
work  for  the  Missouri  Heating  Sc  Construction 
Company  at  a  wage  of  $5.50  a  day  for  eight 
hours'  work.  While  he  was  Installing  an  am- 
monia plant  for  bis  said  employer  on  Morgan 
street,  Rlegert  and  Brammeyer  discovered 
him.  The  Missouri  Heating  &  Construction 
Company  had  in  Its  employ  at  the  time  union 
mechanics  connected  with  said  Local  Branch 
No.  29,  and  Brammeyer  and  Rlegert,  walking 
delegates  of  said  branch,  notified  Barr,  the 
manager  of  the  Missouri  Heating  &  Construc- 
tion Company,  to  discharge  Carter  and  an- 
other nonunion  workman  wbo  was  in  the  com- 
pany's employ  on  pain  of  a  strike  by  the 
union  men.  Carter  and  the  other  workman 
were  discharged,  in  consequence  of  this  notice, 
on  December  24th.'  Afterwards  Rlegert  and 
Brammeyer  served  notice  <m  Barr  that  his 
company  had  been  fined  $200  for  employing 
Carter.  Barr  at  first  refused  to  pay  the 
money,  but  the  union  men  In  the  company's 
employ  quit  work  forthwith,  and  the  company 
was  compelled  to  pay  in  order  to  go  on  with 
its  contract.  After  his  discharge  by  the  Mis- 
souri Heating  Company  and  until  February 
29,  1904,  when  the  present  action  was  In- 
stituted, Carter  procured  work  from  several 
contractors,  who.  In  turn,  were  forced  by  the 
action  of  Local  Branch  No.  29  to  discharge 
him  after  be  had  worked  a  day  or  two,  and  lu 
one  or  more  Instances  fines  were  Imposed  on 
the  contractors  for  employing  him.  His  last 
Job  was  on  some  work  at  the  Louisiana  Pur- 
chase Exposition  groimds,  and  for  a  contract- 
or by  the  name  of  Burgrobe.  Burgrobe  was 
compelled  to  dismiss  the  plaintiff  by  a  strike 
of  the  union  men  Instigated  by  said  local 
branch's  walking  delegates,  and  on  this  oc- 
casion the  evidence  tends  to  show  that  plaia- 
tiff  was  menaced  with  an  assault  by  union 
men,  and  forced  to  call  on  the  guards  of  the 
fair  grounds  for  protection.  After  this  he 
made  an  .arrangement  with  a  contractor  by 
which  the  two  were  to  do  business  on  their 
own  account,  and  plaintiff  was  to  get  a  com- 
mission for  his  work;  but  the  unions  pre- 
vented them  from  getting  any  business.  The 
essence  of  the  testimony  is  that  plaintiff's  em- 
ployers were  forced  to  discharge  him  in  from 
three  to  five  instances  between  December  24, 
1904,  and  February  29,  1906,  by  threats  of 
strikes  and  fines,  that  contumelious  epithets 
were  applied  to  him  by  union  workmen,  and 
threats  of  violence,  and  that  he  was  told  he 
would  not  be  allowed  to  work  on  Jobs.  It  is 
alleged  that  the  wrongful  and  coercive  meth- 
ods of  the  defendants  are  still  In  force,  and 
all  employers  of  such  labor  as  plaintiff  per- 
forms have  been  terrorized  into  refuaing  to 
employ  plaintiff,  wbo,  therefore,  can  obtain 
no  work,  and  is  held  up  to  scorn  and  ridicule 
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by  d^endants  and  other  workmen.  To  re- 
cover for  these  torts  to  his  person,  and  In- 
terferences with  his  means  of  getting  a  liTell- 
hood,  all  alleged  to  have  been  wrongfully,  ma- 
liciously, and  willfully  made,  plaintiff  prayed 
damages;  and  under  the  instructions  of  the 
coTirt  the  Jury  returned  a  yerdict  in  his  favor 
for  $750  actual  and  $250  punitive  damages. 
The  court  granted  a  new  trial  on  two  grounds. 
The  first  was  that  error  had  been  committed 
in  the  reception  of  evidence  of  an  assault 
made  by  one  Malloy  on  a  nonunion  workman 
named  Hoblitzell.  Malloy  is  not  a  defendant, 
but  was  a  member  of  T.«cal  Branch  No.  29. 
Hoblitzell  had  worked  with  plaintiff  for  the 
MissoTirl  Heating  &  Construction  Company, 
and  was  assaulted  by  Malloy  on  the  street 
Plaintiff  was  not  connected  with  this  episode, 
and  no  doubt  it  was  irrelevant,  and  evidence 
about  it  ought  to  have  been  rejected;  but, 
in  view  of  the  abundant  evidence  to  prove  the 
acts  for  which  plaintiff  asks  redress,  the  irrel- 
evant testimony  in  question  is  hardly  ground 
for  setting  aside  the  verdict.  The  other 
ground  on  which  the  court  sustained  the  mo- 
tion for  a  new  trial  Is  that  the  instruction  on 
the  measure  of  damages  was  erroneous,  in 
that  it  permitted  plaintiff  to  recover.  In  case 
of  a  verdict  for  him,  not  only  his  pecuniary 
loss,  but  for  mental  pain  and  suffering  due 
to  fear,  anxiety,  wounded  feelings,  and  dls- 
treaa  of  mind  caused  by  defendants'  tortious 
acts. 

1.  Counsel  for  defendants  contends  no  case 
was  made  for  the  Jury,  and  itasists  that  we 
pass  on  the  question  of  whether  there  was 
or  not  His  position  is  that  at  the  utmost 
whatever  was  done  By  defendants,  or  any 
of  them,  which  caused  plaintiff  to  lose  em- 
ployment was  within  their  lawful  rights,  and 
therefore  afforded  no  ground  of  action.  Per- 
haps this  position  would  be  tenable.  If,  as 
counsel  says,  the  evidence  showed  no  more 
than  that  the  members  of  Local  Branch  No. 
29  of  Steam  Fitters,  acting  through  their 
delegates,  caused  memtiers  of  that  order  to 
cease  working  for  contractors  when  plaintiff 
was  employed  on  the  Job.  The  lower  court 
Instructed  the  Jnry  that  It  was  not  unlaw- 
ful or  a  conspiracy  for  workmen  merely  to 
combine  together  to  quit  an  employment,  un- 
less  an  adjustment  of  differences  between 
themselves  and  their  employer  was  made, 
nor  to  refuse  to  associate  or  work  with  any 
man  they  saw  fit  Many  decisions,  and  per- 
haps the  weight  of  authority,  uphold  the 
right  of  employes,  either  individually  or  In 
combination,  to  quit  working  because  some 
fellow  servant  is  obnoxious  to  them  when 
they  are  not  governed  by  a  contract  of  serv- 
ice of  definite  duration.  This  is  on  the  prin- 
ciple that  employes  may  choose  both  their 
employer  and  their  working  associates;  and 
it  may  well  be  that,  if  not  under  contract, 
they  may  leave  an  employment  when  they 
please  for  any  purpose  they  conceive  to  be 
for  their  welfare,  or  likely  to  aid  in  the  amel- 
ioration of  the  lot  of  the  laboring  classes.  If 


their  conduct  is  dominated  by  such  a  motive 
rather  than  by  a  malicious  desire  to  injure 
some  one  else.  In  recognition  of  this  prin- 
ciple, the  right  of  artisans  to  strike  for  an 
Increase  of  wages  or  for  shorter  hours,  or 
because  a  co-employe  is  obnoxious  to  them, 
has  been  often  adjudged,  though  perhaps  it 
cannot  be  said  that  the  current  of  authority 
is  unbroken  in  favor  of  the  right  to  strike 
when  the  immediate  purpose  is  to  cause  the 
discharge  of  an  obnoxious  fellow  servant, 
even  though  the  ultimate  purpose  may  be 
the  attainment  of  better  economic  and  social 
conditions.  The  decisions  most  favorable 
to  defendants  are  those  which  were  given  in 
National  Protective  Ass'n  v.  Gumming,  170 
N.  Y.  315,  63  N.  B.  369,  58  L.  R.  A.  135,  88 
Am.  St  Rep.  648;  Id.,  53  App.  Div.  227,  65 
N.  Y.  Supp.  946.  That  cause  was  decided  in 
the  court  of  last  resort  by  a  divided  bench. 
In  a  minority  opinion  which  was  concurred  in 
by  three  Judges  out  of  seven.  It  was  Insisted 
that  the  opinion  of  the  majority  went  fur- 
ther in  excusing  acts  done  pursuant  to  a 
conspiracy  to  cause  nonunion  workmen  to  be 
discharged  from  employment  than  the  current 
of  authority  would  warrant;  and  that  the 
decision  was  in  conflict  with  the  one  given  by 
the  same  court  in  Curran  v.  Oalen,  152  N. 
Y.  83,  46  N.  E.  297,  37  L.  R.  A.  802,  57  Am. 
St  Rep.  496.  Ail  the  Judges  concurred,  in 
the  main,  regarding  the  propositions  of  law 
involved,  but  differed  as  to  whether  the  de- 
fendants had  been  guilty  of  Illegal  conduct. 
Without  dwelling  further  on  the  case,  suf- 
fice to  say  there  was  no  proof,  as  there  is 
in  the  present  record,  of  the  menace  of  per- 
sonal violence  to  nonunion  workmen,  or  of 
abusive  epithets  being  applied  to  them,  or  of 
personal  molestation  and  insulting  remarks 
while  they  were  attending  to  their  duties,  or 
of  the  imposition  of  "fines"  (so-called)  on 
contractors  who  hired  them,  and  which  had 
to  be  paid  to  a  union  before  its  members 
would  work  for  the  offending  contractor. 
Hence  the  decision  is  only  In  point  by  analo- 
gy in  the  present  appeal. 

The  principal  discrepancies  among  the  au- 
thorities in  cases  like  this  are:  (a)  As  to 
what  means  may  lawfully  be  used  by  a  col- 
lection or  order  of  workmen  to  cause  the  dis- 
charge of  other  workmen;  but  most  courts 
hold  the  means  must  not  pass  beyond  per- 
suasion, and  take  on  a  coercive,  violent,  or 
punitive  character.  Hamilton-Brown  Shoe 
Co.  v.  Saxey,  131  Mo.  212,  82  S.  W.  1106, 
52  Am.  St  Rep.  622;  Nat  Protect  Ass'n  v. 
Cumming,  supra;  Curran  v.  Galen,  supra; 
Allen  V.  Flood,  L.  R.  App.  Cas.  (1808)  1; 
Quinn  V.  Leathern,  L.  R.  App.  Cas.  (1901) 
495,  explaining  Allen  v.  Flood;  Bowen  v. 
Hall,  6  Q.  B.  Div.  633;  Wunch  v.  Shankland, 
59  App.  Div.  482,  69  N.  Y.  Supp.  349 ;  Berry 
V,  Donovan,  188  Mass.  353,  74  N.  B.  603,  6 
L.  R.  A.  (N.  S.)  899,  108  Am.  St  Rep.  499; 
Lucke  V.  Clothing  Cutters  Ass'n,  77  Md.  390, 
26  AU.  605,  19  L.  R.  A.  408,  39  Am.  St.  Rep. 
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421 ;  Brdman  v.  Mitchell,  207  Pa.  79,  56  AU. 
327,  63  li.  R.  A.  534,  99  Am.  St.  Rep.  783; 
Casey  t.  Typo.  Union  (C.  C.)  45  Fed.  135, 
12  li.  B.  A.  193;  Old  Dom.  Steamship  Co. 
V.  McKemia  (0.  C.)  30  Fed.  48;  Barr  v.  Un- 
ion, 63  N.  J.  Eq.  101,  30  Ati.  881;  Eddy, 
Combinations,  415,  427.  (b)  Whether  means 
which  would  he  lawful  If  used  by  an  indi- 
vidual become  unlawful  and  amount  to  a 
conspiracy  when  used  in  combination.  8 
Wharton,  Crlm.  Law,  {  2322;  1  Tledeman, 
State  &  Fed.  Cont.  pp.  426,  436,  inclusive; 

1  Eddy,  Combinations,  S  461  et  seq;  Arthur 
V.  Oakes,  63  Fed.  310,  11  0.  C.  A.  209,  25  L. 
B.  A.  414;  Mapstrlck  v.  Bamge,  9  Neb.  390, 

2  N.  W.  739,  31  Am.  Bep.  415 ;  Crump  v.  Com- 
monwealth, 84  Va.  927,  936,  6  S.  E.  620,  10 
Am.  St.  Bep.  895;  Mogul  Steamship  Co.  v. 
McGregor,  L.  B.  23  Q.  B.  Div.  598;  State  v. 
Donaldson,  32  N.  J.  Law,  157,  90  Am.  Dec. 
649.  (c)  Whether  acts  which  might  lawfully 
be  done  simply  to  further  the  welfare  of 
those  who  participate  in  them  become  unlaw- 
ful when  inspired  by  a  malevolent  design  to 
Injure  obnoxious  workmen.  1  Eddy,  {  469; 
Chambers  v.  Baldwin,  91  Ky.  121,  15  S.  W. 
57,  11  L.  B.  A.  545,  34  Am.  St  Bep.  165; 
Allen  v.  Flood ;  Bowen  v.  Hall,  supra ;  Thom- 
as V.  Ballroad  (C.  C.)  62  Fed.  803,  821; 
Walker  v.  Cronin,  107  Mass.  555.  But  there 
can  be  no  difference  of  legal  opinion  on  one 
proposition — that  third  parties  are  answer- 
able for  keeping  a  man  out  of  employment 
when  the  means  employed  to  do  so  are  un- 
lawful— and  on  this  all  the  authorities  agree. 
Moran  v.  Dunphy,  177  Mass.  485,  59  N.  E. 
125,  52  L.  B.  A.  115,  83  Am.  St.  Bep.  289 ;  1 
Tledeman,  State  &  Fed.  Cont  440.  In  the 
present  case  we  have  no  occasion  to  inquire 
concerning  the  responsibility  of  the  defend- 
ants further  than  to  ask  if  the  methods  re- 
sorted to  by  them  to  prevent  plaintiff  from 
obtaining  and  retaining  employment  were  il- 
legal. It  was  proved  that,  as  soon  as  be 
was  known  to  have  work  on  a  job,  the  agents 
of  Local  Branch  No.  29  would  notify  his  em- 
ployer to  discharge  him  on  pain  of  a  strike, 
and  would,  moreover,  extort  from  the  em- 
ployer a  heavy  fine  for  having  hired  him. 
The  activity  of  the  building  business  in  St. 
Louis  and  the  demand  for  labor  were  so 
great  that  contractors  were  coerced  into  dis- 
missing Carter.  If  they  refused  to  do  that 
or  to  pay  the  fine,  the  union  men  In  their 
service  would  strike,  thereby  preventing  them 
from  completing  their  contracts,  and  threaten- 
ing them  with  losses  and  perhaps  ruin.  A 
sort  of  duress  was  brought  into  operation 
which  contractors  were  powerless  to  resist 

Not  every  threat  of  a  strike,  or  other  at- 
tempt to  Intimidate,  will  afford  a  cause  of 
action  to  an  employ^  who  is  discharged  In 
consequence  of  it  The  threat  must  be  of  a 
substantial  character,  and  adapted  to  influ- 
ence a  person  of  reasonable  firmness  and 
prudence.  1  Eddy,  Comb,  i  604.  In  so  far 
as  Carter  was  kept  out  of  work  by  threats 
of  violence  to  his  person,  his  case  is  within 


the  statute;  for  Inttfrferoice  In  that  mannw 
with  employment  is  a  statutory  crime.  Bev. 
St  1899,  {  2155  (Ann.  St  1906,  p.  1385).  Plain- 
tiff was  also  molested  by  offensive  remarks  and 
abusive  epithets.  These  acts  may  have  exert- 
ed an  Influence  over  contractors,  as  well  as 
the  threats  to  strike,  and  have  been  partly  in- 
strumental in  causing  him  to  be  discharged. 
As  to  the  tortious  and  Illegal  character  of  such 
conduct,  see  1  Eddy.  Comb.  !  506;  O'Neil  v. 
Behanna,  182  Pa.  236,  37  Atl.  843,  38  L.  B.  A. 
382, 61  Am.  St.  Bep.  702.  Procuring  plaintiff's 
dismissal  from  various  employments  by  means 
of  strikes,  and  the  extortion  of  penalties  from 
contractors,  were  adopted  as  methods  of  pre- 
venting him  from  following  his  trade,  and 
were  likewise  illegal.  No  doubt  the  members 
ot  the  union  had  an  economic  purpose  In 
view,  namely,  to  unionize  all  building  crafts- 
m«i,  and  thereby  render  laborers  more  Inde- 
pendent in  treating  with  contractors  and  cap- 
italists. We  need  not  decide  whether  or  not 
it  was  unlawful  for  the  defendants  simply 
to  cause  a  strike  in  order  to  procure  plain- 
tiff's discbai^e;  for  we  have  the  further  fact 
that  money  was  extorted  from  those  who 
gave  him  work,  which  was  a  method  of  in- 
timidating contractors,  devoid  of  semblance 
of  legal  right  We  have  found  no  case  on  the 
subject  wherein  either  the  point  in  decision 
or  the  reasoning  of  the  opinion  would  tol- 
erate such  methods  of  depriving  a  workman 
of  employment  See  cases,  supra.  Nor  is  it 
material  that  plaintiff  may  not  have  been 
dismissed  fronf  a  service  wherein  he  was  hir- 
ed for  a  definite  time.  If  his  discharge  was 
procured  by  the  defendants  by  Illegal  meth- 
ods when  otherwise  hi  would  have  been  re- 
tained by  bis  employers,  bis  cause  of  action 
is  complete;  this  being  one  phase  of  the  gen- 
eral doctrine  that  third  parties  are  liable  for 
inducing  breaches  of  contracts  by  unlawful 
methods.  Lumley  v.  Oye,  2  Ellis  &  Black. 
216;  Lucke  y.  Clothing  Cutters,  supra;  An- 
gle r.  Ballroad,  161  U.  S.  1,  14  Sup.  Ct-  240, 
38  L.  Ed.  55;  Cbipley  v.  Atkinson,  23  Fla. 
206,  1  South.  934,  11  Am.  St  Bep.  367;  Mor- 
an V.  Dunphy,  177  Masa  485,  59  N.  E.  125,  52 
Ia  B.  a.  115,  83  Am.  St  Rep.  289;  Benton  ▼. 
Pratt,  2  Wend.  (N.  I.)  386,  20  Am.  Dec.  623. 
2.  On  some  phases  of  the  evidence  we  think 
plaintiff  would  be  entitled  to  damages  for 
mental  suffering.  If  nothing  more  was  es- 
tablished than  that  defendants  tortiously  in- 
duced breaches  of  his  contracts  of  employ- 
ment thereby  keeping  him  idle,  perhaps  his 
damages  might  be  confined  to  what  he  would 
have  earned  If  at  work.  This  is  the  general 
rule  for  the  measurement  of  damages  In  an 
action  for  a  wrongful  discharge  from  serv- 
ice. 2  Wood,  Master  &  Servant  246.  But 
as  already  said,  the  testimony  conduces  to 
show  the  conduct  of  the  defendants  was  not 
only  wrongful,  but  willful,  malicious,  and  op- 
pressive; and  it  is  generally  held  that  the 
mental  suffering  due  to  torts  of  that  nature 
is  an  element  of  damages.  Defendants'  coun- 
sel contends  there  can  be  no  award  for  men- 
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tal  Buffering  unconnected  witb  a  physical 
Injury,  wfalch  Is  true  In  actions  for  negligent 
wrongs,  and  wherein  the  conduct  of  the  de- 
fendants does  not  exhibit  malice.  Insult,  or 
Inhumanity.  Trigg  t.  Railroad,  74  Mo.  147, 
41  Am.  Rep.  305.  But  there  are  torts  of 
which  mental  distress  Is  the  proximate  and 
natural  result,  and  for  which  damages  may 
be  assessed.  Such  are  malicious  ^prosecutions, 
slanders,  and  willful  trespasses  to  the  per- 
son, either  with  or  without  physical  injury; 
for  instance  the  unlawful  ejection  of  a  pas- 
senger from  a  train.  Randolph  v.  Railroad, 
18  Mo.  App.  609;  McGlnnis  r.  Railroad,  21 
Mo.  App.  399;  Smith  t.  Railroad,  23  Ohio 
St  10.  In  the  present  case  plaintiff  suffered 
a  pecuniary  loss  In  consequence  of  defend- 
ant's acts,  and,  if  that  circumstance  is  essen- 
tial to  a  recovery,  it  existed;  that  is  to  say, 
If  his  mental  suffering  standing  alone  would 
not  constitute  a  case  for  damages,  and  can 
be  considered  only  as  the  concomitant  of  ac- 
tual or  special  damages.  It  Is  generally  said 
that  mental  suffering  cannot  be  taken  into 
consideration  In  an  action  for  tortious  injury 
to  property  or  for  a  breach  of  contract.  8 
Am.  &  Eng.  Ency.  Law  (2d  EA.)  pp.  671,  672, 
and  citations  in  notes ;  1  Sedgwiclc,  Damages 
(Sth  Ed.)  88  44,  45.  But  the  rule  is  not  with- 
out exceptions  resting  on  the  quality  of  the 
tort  committed,  or  the  nature  of  the  contract 
breached.  In  West  and  Wife  v.  Forrest,  22 
Mo.  344,  the  case  was  one  for  the  beating  of 
a  negro  woman — a  slave  of  the  plaintiffs. 
The  slave  was  violently  whipped  by  a  third 
person  in  the  presence  of  Mrs.  West,  and  the 
court  told  the  jury  that,  if  they  believed 
the  assault  was  intentionally  and  recklessly 
made,  they  might  take  into  consideration  In 
assessing  damages  the  mental  suffering  and 
wounded  feelings  of  Mrs.  West,  which  charge 
was  approved.  That  Is  a  case  in  which  dam- 
ages for  mental  suffering  were  allowed  In 
an  action  for  injury  to  property  because  of 
the  character  of  the  tort  In  Moyer  v.  Oor- 
don,  113  Ind.  282,  14  N.  E.  476,  the  action 
was  for  damages  for  an  unlawful  ejection  of 
plaintiffs  from  a  house,  accompanied  with 
malicious  and  oppressive  conduct;  and  it 
was  held  damages  should  be  assessed,  not  on- 
ly for  the  inconvenience  and  expense  to  which 
the  plaintiffs  were  put  but  for  the  bodily 
and  mental  suffering,  the  shame,  and  humilia- 
tion Induced  by  turning  plaintiffs  out  of 
their  home  Into  the  street  In  Flllebrown  v. 
Hoar,  124  Mass.  580,  the  cause  of  action 
was  similar;  an  illegal  eviction  of  plain- 
tiff and  his  family  from  demised  premises. 
It  was  proved  the  conduct  of  the  defend- 
ant was  willful  and  in  gross  disregard  of 
the  rights  of  the  plaintiff.  It  was  held  the 
defendant  was  bound  to  compensate,  not  on- 
ly for  the  pecuniary  loss,  but  for  wounds  In- 
flicted on  plaintiff's  feelings.  So  It  has  been 
held  that  a  malicious  and  unfounded  nse  of 
the  process  of  attachment  may  give  ground 
for  the  award  of  damages  for  humiliation. 
Pollock  V.  Gantt  69  Ala.  373,  44  Am.  Rep. 


519;  City  Nat  Bank  v.  Jeffries,  73  Ala.  183; 
Byrne  v.  Gardner,  33  La.  Ann.  6.  We  glean 
from  the  decisions  and  treatises  that  the  rule 
Is  to  compensate  for  mental  suffering  due  to 
torts  against  property  when  the  acts  com- 
plained of  were  wrongful  and  malicious,  and. 
In  actions  on  contracts.  If  the  breaches  were 
of  a  sort  which  would  cause  mental  pain  as 
a  proximate  and  natural  result  1  Sedgwick, 
Damages  (Sth  Ed.)  88  44,  46;  Wells  Fargo 
Ex.  Co.  V.  Fuller,  13  Tex.  Civ.  App.  610,  35 
S.  W.  824;  Kimball  v.  Holmes,  60  N.  H. 
163;  Coffin  v.  Braithwaite,  8  Jur.  875;  Renl- 
han  V.  Wright  125  Ind.  536,  25  N.  E.  822, 
9  L.  R.  A.  514,  21  Am.  St  Rep.  249;  Chicago, 
etc.,  R.  R.  V.  Flagg,  43  III.  364,  92  Am.  Dec. 
133.  We  have  found  no  case  in  which  the 
question  was  raised  regarding  the  right  to 
such  damages  for  wrongfully  and  malicious- 
ly keeping  a  person  out  of  employment  But 
a  man's  trade  and  the  contracts  by  which  he 
Is  employed  to  exercise  it  are  In  the  nature  of 
property.  He  has  the  right  to  use  the  former 
and  get  the  benefit  of  the  latter  without  tor- 
tious Interference.  We  see  no  reason  why 
the  rules  applicable  in  actions  for  injuries 
to  tangible  property  should  not  be  applied 
In  the  case  of  an  active  and  relentless  con- 
spiracy to  prevent  a  mechanic  from  earning 
a  living.  It  is  true  the  present  action  Is  nei- 
ther on  a  contract  for  Its  breach,  nor  is  it, 
strictly  speaking,  for  an  Injury  to  property. 
It  sounds  In  tort  for  acts  done  pursuant  to  a 
conspiracy  to  prevent  the  plaintiff  from  fol- 
lowing his  trade.  There  is  evidence  to  prove 
the  methods  employed  to  bring  about  this  re- 
sult were,  as  we  have  seen,  unlawful;  and, 
moreover,  that  they  were  continuous,  willful, 
malicious,  oppressive,  and  well  adapted  to 
cause  plaintiff  fear  and  anxiety  about  both 
his  personal  safety  and  his  means  of  earning 
a  livelihood.  The  evidence  tended  to  show 
.the  defendants,  or  some  of  them,  cherished  a 
bad  animus  toward  him.  He  had  applied  for 
and  been  refused  admission  to  the  order, 
though  the  testimony  goes  to  show  he  was  a 
competent  workman,  and  certainly  he  never 
was  discharged  for  lack  of  skill.  After  his 
application  for  membership  in  the  union  had 
been  denied,  be  was  followed  by  the  dele- 
gates, and  his  contracts  of  employment  Inter- 
fered with  In  every  Instance.  Several  in- 
ferences might  be  drawn  from  the  evidence 
regarding  the  reason  why  he  was  rejected  by 
the  union:  That  he  was  examined  by  its  ex- 
amining board  and  found  to  lack  skill,  or 
that  he  had  not  previously  served  an  appren- 
ticeship of  five  years  as  helper,  or  that  the 
order  only  received  applications  for  member- 
ship one  month  out  of  the  year,  and  he  ap- 
plied at  the  wrong  time,  or  that  an  Increase 
of  the  number  of  steam  fitters  In  the  city  of 
St  Louis  was  deemed  undesirable.  What- 
ever the  cause,  his  subsequent  treatment  by 
the  union  was  harsh  and  oppressive. 

3.  While  we  think  there  was  evidence  to 
justify  the  court  in  instructing  the  jury  that 
they  might  give  plaintiff  damages  for  mental 
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suffering  tor  the  willful  and  malldous  acts  of 
defendants,  we  think  a  retrial  was  rightly 
granted  because  the  Instruction  on  the  meas- 
ure of  damages  did  not  leave  It  to  the  Jury  to 
find  the  quality  of  defendants'  acts.  Some  of 
the  testimony  tended  to  vindicate  at  least  a 
portion  of  them  from  the  charge  of  willful 
and  malicious  conduct,  if  not  from  any  con- 
nection with  plaintiff's  grievances. 

The  Judgment  is  affirmed  and  the  cause  re- 
manded.   All  concur. 


BLAKE  V.   ROYAL  INS.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Oct.  19,  1908.) 

New  Tbiai  (8  104»)— Newlt  Diboovkhkd  Evi- 
dence. 

Refusal  of  new  trial  for  newly  discovered 
evidence,  which  ia  merely  cumulative,  is  not  er- 
ror. 

[£>].  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  218-220,  228;    Dec.  Dig.  §  104.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Walter  H.  Powell,  Judge. 

Action  by  Daniel  F.  Blake,  trustee,  against 
the  Royal  Insurance  Company.  Judgment 
for  plaintiff.  Motion  for  new  trial  denied, 
and  defendant  appeals.    Affirmed. 


Fyke   &   Snyder,   for   appellant 
New  &  Krauthoff,  for  respondent 


Eamea, 


JOHNSON,  J.  This  suit  la  on  a  fire  in- 
surance policy  Issued  by  defendant  to  S.  B. 
Hearsh,  a  merchant  at  Independence.  Plain- 
tiff is  the  trustee  in  bankruptcy  of  Hearslu 
The  policy  In  suit  was  for  $2,000,  and  cover- 
ed the  stock  of  merchandise  owned  by 
Hearsh.  The  stock,  valued  in  the  petition 
and  in  the  evidence  of  plaintiff  at  approxl' 
mately  $0,000,  was  destroyed  by  fire  while 
the  policy  was  in  force.  It  is  conceded  that 
Hearsh  had  other  insurance  on  the  property 
to  the  amount  of  $4,500,  and  defendant  al- 
leges In  its  answer  that  It  was  procured 
"contrary  to  the  terms  and  conditions  of  the 
policy  sued  on  herein."  Another  defense  In- 
terposed in  the  answer  is  that  the  insured, 
with  the  intent  of  cheating  and  defrauding 
defendant,  shortly  before  the  Are,  removed 
the  larger  part  of  the  stock  from  the  place 
where  it  was  insured,  and  defendant  denies 
that  the  property  destroyed  was  of  the  value 
alleged  in  the  petition.  Evidence  introduced 
by  defendant  tended  to  show  that  a  large 
quantity  of  goods  was  removed  from  the 
store  the  day  before  the  fire,  and  that,  be- 
fore this  was  done,  the  stock  was  worth  only 
$4,500.  This  evidence  Is  contradicted  by  that 
introduced  by  plaintiff.  The  Issues  of  fact 
thus  presented  by  the  pleadings  and  evidence 
were  submitted  to  the  Jury  in  Instructions 
conceded  to  be  free  from  error,  and  were  de- 
cided by  the  Jury  In  favor  of  plaintiff. 

One  of   the  grounds  on  which  defendant 


asked  the  court  to  grant  a  new  trial  Is  that 
of  newly  discovered  evidence,  and  the  only 
error  in  the  trial  now  claimed  by  defendant 
is  the  refusal  of  the  trial  court  to  sustain 
the  motion  for  new  trial  on  this  ground.  The 
newly  discovered  witness  was  the  agent  of  a 
commercial  agency  who  called  on  Hearsh 
"some  time  before  the  fire"  to  obtain  a  state- 
ment from  him  for  use  as  the  basis  of  a 
commercial  report  and  rating.  Hearsh  de- 
clined to  give  the  statement.  A  short  time 
afterward  the  witness  (whose  affidavit  was 
filed  with  the  motion  for  a  new  trial)  called 
at  the  store  for  the  purpose  of  making  an  es- 
timate of  the  value  of  the  stock.  Hearsh  was 
absent  from  the  store  on  this  occasion,  and 
witness  looked  over  the  stock.  He  estimated 
the  value  at  $4,000,  and  states  that  in  his 
opinion  the  estimate  was  correct  We  per- 
ceive no  good  reason  for  saying  that  error 
was  committed  in  overruling  the  motion. 
"The  granting  of  new  trials  because  of  evi- 
dence subsequently  discovered  rests  for  the 
most  part  with  the  trial  court,  and  any  doubt 
as  to  whether  the  discretion  vested  in  this 
regard  In  that  tribunal  has  been  soundly  ex- 
ercised Is  to  be  resolved  in  favor  of  its  rul- 
ing. It  is  only  In  a  case  entirely  free  from 
any  element  of  uncertainty  as  to  the  im- 
propriety of  such  ruling  that  appellate  courts 
feel  themselves  called  upon  to  Interfere." 
Cook  V.  Railroad,  56  Mo.  380;  State  v.  San- 
sone,  lltt  Mo.  1,  22  S.  W.  617;  State  v.  Mor- 
gan, 96  Mo.  App.  343,  70  S.  W.  267.  A  new 
trial  should  not  be  granted  on  newly  discov- 
ered evidence  which  Is  merely  cumulative. 
Beauchamp  v.  Sconce,  12  Mo.  57;  Dollman  ▼. 
Munson,  90  Mo.  85,  2  S.  W.  134;  Culbertson 
V.  Hill,  87  Mo.  553.  "The  rule  of  law  is  that 
the  discovery  of  parol  evidence  to  a  point 
tried  in  the  issue  and  upon  which  there 
was  evidence  is  not  sufficient  to  authorize 
the  court  to  grant  a  new  trial,  because  such 
a  practice  would  inevitably  lead  to  fraud, 
subornation,  delay,  and  vexatious  uncertain- 
ty." Beauchamp  v.  Sconce,  supra.  The 
value  of  the  goods  being  one  of  the  issues 
contested  in  the  evidence  and  sent  to  the  Jury, 
the  newly  discovered  evidence  was  but  cumu- 
lative. Were  we  vested  with  the  right  to 
exercise  the  discretion  vested  by  law  in  the 
trial  Judge,  we  would  rule  on  the  motion  as 
he  did.  Certainly  there  Is  no  ground  for  us 
to  hold  that  be  abused  his  discretion. 
The  Judgment  is  affirmed.    All  concur. 


LANDRUM  V.   ST.  LOUIS  &  S.  F.   B.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 
Oct.  6,  190a) 

1.  ApPEAt  AND  Errob  (8  995*)— Review— In- 
terpretation OF  Evidence. 

In  interpreting  the  testimony  of  a  witness 
as  to  its  sufficiency  to  make  out  a  case,  it 
should  be  looked  at  in  the  light  of  all  that  has 
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been  said  and  the  Borroanding  drcnmstances, 
and  not  merely  conaidered  by  itself. 

[Ejd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  $  995.*] 

2.  Appeal  and   Ebbob   (|   1002*)— Bbview— 
Verdict  on  Conflicting  Evidence. 

Where  the  evidence  is  conflicting,  the  appel- 
late court  la  bound  by  the  verdict. 

[£M.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |(  3935-3937;  Dec.  Dig.  § 
1002.*1 

8.  Trial  (|'219*)— iRSTBTrcnons— DEriNinoH 

or  Neqlioencb. 

Where  the  jury  are  practically  told  what 
facts  could  constitute  negugenco,  it  is  not  nec- 
essary to  define  the  term,  especially  in  view  of 
the  rule  that  it  is  not  necessary  in  all  cases  to 
define  "negligence,"  as  the  jury  are  supposed 
to  understand  its  meaning. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  489;  Dec  Dig.  §  219.*] 

1.  Tbial  (8  244*)— iNSTBUonoNS— Rbtusaii  or 
Rbquests— Singling  Oct  Facts. 

A  requested  charge  that  the  jury  should 
consider-  with  the  other  facts  and  circumstances 
the  fact  that  plaintiff  requested  defendant's 
station  agent  not  to  report  tlie  accident,  and  the 
fact  that  plantiff  made  no  claim  against  defend- 
ant on  account  of  her  alleged  injuries  for  over  a 
year,  etc.,  waa  properly  refused,  as  singling  out 
certain  facts. 

[E!d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {$  577-581 ;   Dec.  Dig.  $  244.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Howard  Gray,  Judge. 

Action  by  Metta  Landrum  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfiBrmed. 

W.  P.  Erans  and  Woodruff  &  Mann,  for 
appellant  McPherson  &  Hllplrt  and  Thom- 
as Hackney,  for  respondent 

BROADDUS,  P.  J.  The  plaintiff's  suit  Is 
to  recover  damages  for  the  alleged  negligent 
act  of  defendant's  employe,  whereby  she  was 
greatly  injured.  It  appears  from  her  testi- 
mony that  In  November,  1905,  at  night,  she 
went  upon  defendant's  platform  at  Aurora, 
Mo.,  to  take  passage  on  defendant's  cars; 
that  she  hurriedly  .walked  along  until  she 
came  near  the  cars  then  at  the  station,  and 
about  to  depart,  when  she  was  struck  on  her 
hip  by  a  heavily  loaded  truck  which  was 
shoved  against  her  without  any  warning  of 
Its  approach,  whereby  she  was  knocked  to 
the  platform,  and,  as  she  attempted  to  rise. 
She  threw  out  her  hands  against  a  car  which 
was  then  moring,  and  was  again  thrown 
down.  She  and  others  testified  that  she  was 
severely  injured.  The  defendant  contends 
that  the  court,  upon  the  plaintiff's  own 
showing,  as  her  case  depended  almost  solely 
on  her  own  evidence,  should  have  sustained 
the  demurrer  to  her  testimony,  and  instruct- 
ed the  Jury  to  return  a  verdict  accordingly. 
The  plaintiff's  evidence  in  some  instances 
was  seemingly  inconsistent  and  indefinite; 
but,  considering  it  altogether,  and  after  mak- 
ing a  reasonable  allowance  for  her  some- 
what excitable  temperament,  It  is  recondlea- 


ble  with  the  statement  we  have  made.  The 
defendant's  counsels  have  copied  into  their 
brief  much  of  her  testimony  for  the  pur- 
pose of  showing  that  she  failed  to  make  out 
a  case;  but  we  do  not  believe  that  such  a 
method  is  the  proper  way  to  interpret  the 
evidence  of  a  witness  or  the  testimony  in  a 
case.  We  have  applied  to  this  ease  another 
and  different  test  which  we  believe  to  be 
Just;  and  that  is  to  look  at  the  testimony  io 
the  light  of  all  that  has  been  said  and  the 
surrounding  circumstances,  and  then  form  a 
conclusion.  And  we  are  also  satisfied  that 
the  person  In  charge  of  the  truck  was  an 
employe  of  the  company,  for  all  the  circum- 
stances indicate  that  he  was.  It  is  true  de- 
fendant's testimony  greatly  preponderates  Id 
favor  of  the  defendant's  theory  that  the 
plaintiff  was  not  injured  as  she  claims  she 
was,  but  that  she  was  thrown  down  and  In- 
jured while  attempting  to  board  the  moving 
train.  It  became  a  question  of  credibility  as 
to  who  told  the  truth — the  plaintiff  or  other 
witnesses.    We  are  bound  by  the  verdict 

Instruction  numbered  1,  given  at  the  in- 
stance of  plaintiff,  is  criticised  on  the  ground 
that  it  is  argumentative.  The  Instruction  is 
quite  lengthy,  and  its  purpose  waa  to  present 
all  the  issues  raised  in  the  case  for  the  Jury 
to  pass  upon.  We  do  not  see  that  it  submits 
other  questions  and  facts  than  disclosed  by 
the  pleadings  and  the  testimony;  and  It  is 
in  no  sense  argumentative.  The  attention 
of  the  Jury  is  merely  called  to  certain  facts 
of  which  there  was  evidence,  and  which  were 
necessary  to  plaintiff's  right  to  recover. 
There  Is  nothing  whatever  to  be  found  in 
the  Instruction  of  argumentative  character. 

Another  objection  is  that  it  uses  the  term 
"negligence"  without  defining  it  and  that 
there  is  no  other  instruction  In  the  case  that 
supplies  the  defect  in  that  particular.  We 
do  not  think  it  was  necessary,  especially  as 
the  Jury  were  practically  Informed  as  to 
what  facts  would  constitute  negligence.  And 
the  rule  now  is  in  this  state  that  it  is  not 
necessary  In  all  cases  to  define -"negligence" 
as  the  Jury  are  supposed  to  understand  what 
the  term  means.  Sweeney  v.  K.  C.  Cable 
Ry.  Co.,  150  Mo.  385,  51  S.  W.  682;  Wilson 
V.  K.  C.  Southern  R.  Co.,  122  Mo.  App.  667. 
99  S.  W.  466;  Hooper  v.  Met  Street  Ry. 
Co.,  125  Mo.  App.  329,  102  S.  W.  58;  O'Leary 
V.  Kansas  City,  127  Mo.  App.  77,  106  S.  W. 
94.  We  do  not  think  the  holding  In  Magrane 
V.  Railway,  183  Mo.  119,  81  S.  W.  1158,  is  in 
conflict  witb  the  foregoing  decisions. 

The  defendant  asked  the  following  instruc- 
tion, which  the  court  refused  to  give,  which 
action  of  the  court  Is  assigned  as  error,  to 
wit:  "The  court  Instructs  the  Jury  that  in 
passing  on  this  case  and  the  evidence  they 
may  consider,  with  ail  the  other  facts  and 
circumstances  in  evidence,  the  fact  that 
plaintiff  requested  defendant's  station  agent 
not  to  report  the  accident,  and  the  fact  tjiat 
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plaintiff  made  no  claim  against  defendant  on 
account  of  her  alleged  injuries  for  over  a 
year  ttiereafter,  as  bearing  on  tbe  question 
of  tbe  manna  in  which  her  injuries  were  re- 
celTed."  ThlB  Instruction  is  an  example 
where  certain  facts  are  singled  out  for  the 
consideration  of  the  Jury,  and  therefore  given 
special  importance,  over  other  facts  of  equal 
or  greater  importance.  It  is  sufflclent  to 
say  that  no  instances  can  be  found  where 
such  a  practice  has  not  been  condemned  by 
the  appellate  courts  of  this  state. 

We  have  noted  all  the  Important  points 
raised  on  the  appeal. 

Affirmed.    All  concur. 


BTJRNS  et  al.  t.  MOORS. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Oct.  19,  1908.) 

Bbokebs  (§  86*)— Action  fob  Ooinassiow&— 

SUFFICIBNOT   OF  fivlDENOK. 

In  an  action  for  brokers'  commissions,  evi- 
dence held  sufScient  to  go  to  the  jury. 

[Eyd.  Note. — For  other  cases,  see  Brotcers, 
Cent.  Dig.  $i  llft-120;   Dec.  Dig.  g  86.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; ThoB.  J.  Seehom,  Judge. 

Action  by  James  Bums  and  another 
against  Elwood  O.  Moore  for  broker's  com- 
missions. Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Brown,  Harding  &  Brown,  for  appellant 
William  Moore,  for  respondents. 

JOHNSON,  J.  This  action  was  brought  be- 
fore a  Justice  of  the  peace  by  plaintiffs,  who 
are  partners  engaged  in  the  business  of  real 
estate  agents  in  Kansas  City,  to  recover  a 
commission  alleged  to  be  due  them  for  de- 
fendant A  trial  in  the  circuit  court  resulted 
In  a  verdict  and  judgment  for  plaintiffs,  and 
the  cause  is  here  on  tbe  appeal  of  defend- 
ant 

We  are  called  upon  to  decide  the  single 
question  of  whether  the  court  erred  in  over^ 
ruling  the  demurrer  to  the  evidence  offered 
by  defendant  It  is  argued  by  defendant  that 
the  evidence,  even  when  considered  in  tbe 
light  most  favorable  to  plaintiffs,  shows  that 
plaintiffs  were  not  the  procuring  cause  of  tbe 
sale  which  gave  rise  to  this  controversy.  De- 
fendant owned  real  property  in  Kansas  City 
which  he  sold  to  Katherlne  Wolfe  on  April 
27,  1904,  for  $6,360.  He  recognized  a  real 
estate  agent  named  Houlehan  as  his  agent 
in  the  transaction,  and  paid  him  a  commis- 
sion for  making  the  sale.  The  evidence  of 
defendant  tends  to  show  that  Houlehan  was 
the  agent  of  defendant  and  that  by  his  ef- 
forts the  purchaser  became  interested  In  the 
property,  and  was  induced  to  buy  it  On 
the  other  hand,  it  Is  conceded  by  defendant 
that  plaintiffs  also  were  authorized  to  sell 
the  property  as  his  agents,  and  the  evidence 


of  plaintiffs  is  to  the  effect  that  they  were 
the  procuring  cause  of  the  sale,  though  they 
were  not  permitted  to  close  it  Indeed,  all 
the  facts  and  circumstances  in  proof  afford 
room  for  a  reasonable  person  to  conclude 
that  Houlehan,  In  fact  was  the  agent  of  tbe 
purchaser,  and  not  of  defendant  and  that  hJs 
claim  to  a  commission  from  defendant  was 
not  presented  by  him  nor  acknowledged  by 
defendant  in  good  faith,  but  was  a  mere  de- 
vice concocted  to  deprive  plaintiffs  of  their 
just  reward. 

We  find  in  the  record  substantial  evidence 
supporting  the  respective  positions  of  the 
parties.  In  such  state  of  case  the  question 
of  which  agent  was  the  procuring  cause  of 
the  sale  was  an  issue  of  fact  for  the  jury  to 
determine,  and  it  follows  that  no  error  was 
committed  in  overruling  the  demurrer  to  flie 
evidence. 

The  judgment  is  affirmed.    All  concur. 


GILBERT  V.  CHICAGO,  B.  I.  ft  P.  RT.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Oct 
6,  190a) 

1.  Cabbiebs  (8  228*)  —  Tbarsfobtatioh   or 

HOHSES— DELAT— BUBDEN    OF    PBOOF. 

Where  plaintiff's  horses  were  transported 
under  a  special  contract  exempting  tlie  carrier 
from  liability  for  delay,  the  burden  was  on 
plaintiff  to  show  that  the  delay  wag  unreason- 
at>ie,  and  resulted  from  defendant's  negligence. 
[EM.  Note. — For  other  cases,  see  Carriers, 
Gent.  Dig.  }  958;    Dea  Dig.  §  228.*] 

2.  Cabbiebs   (8   228*)  —  TBANSPOBTATion  of 
HoBSES— Delay— Evidence. 

Though  evidence  of  mere  delay  is  not  suffi- 
cient to  support  an  inference  of  the  carrier's 
negligence,  additional  circumstances,  though 
only  slightly  tending  -to  show  negligent  origm 
of  unusual  delay,  will  support  an  inference  of 
negligence. 

[Bid.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  §  960; 'Dec.  Dig.  §  22a*] 

S.  Cabbiebs  (8  213*)  —  Tbanbpobtatior  of 

HOBSES— Dklat— Neoligencb. 

Where  there  was  an  nnusual  delay  of  more 
than  24  hours  in  the  transportation  of  plain- 
tiff's horses,  and  at  least  half  of  the  delay  was 
apparently  inexcusable,  and  occurred  while  de- 
fendant's agent  knew  that  plaintiff  was  keep- 
ing a  Blian>  lookout  for  the  arrival  of  the 
horses,  in  order  to  give  them  needed  atten- 
tion, tbe  carrier  was  negligent. 

[Ed.    Note. — For   other    cases,    see    Carriers, 
Cent  Dig.  8  922;    Dec.  Dig.  8  213.*] 

4.  Cabbiebs   (8  211*)  —  Tbanbpobtatioii  of 

HoBSEs— Fallube  to  Feed. 

Where  during  a  delay  in  the  transporta- 
tion of  plaintiff's  norses  at  a  Junction,  tbe  car- 
rier's agent  accepted  compensation  from  pkiin- 
tiff  to  pay  for  necessary  food  and  water  for 
them,  the  carrier  was  responsible  for  its  fail- 
ure to  perform  such  service,  whether  the  delay 
was  negligent  or  unavoidable,  and  notwitbstaad- 
ing  the  transportation  contract  provided  that 
plaintiff  assumed  the  risk  and  expense  of  feed- 
ing, water,  etc 

[Ed.    Note.— For    other    cases,    see    Carrier*, 
Cent  Dig.  88  926,  928;    Dec.  Dig.  8  211.*] 
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C.  CaBBIBBS   ({    228*)  — INJUBT   TO    HOBSES  — 
FAILT7BB  TO   FEED  ARD   WaTKB— PBOZIICATE 

Cause— 'Evidence. 

£}vidence  held  to  warrant  a  finding  that  one 
of  plaintiff's  horses  that  died,  and  the  other 
two  that  became  sick  and  depreciated  in  yalne, 
contracted  their  diseases  as  the  result  of  the 
negligence  of  defendant  carrier  in  failing  to 
properly  care  for  them  during  delay  in  trans- 
portation. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  $  960;    Dec.  Dig.  |  22&*] 

Appeal  from  Circuit  Court,  Bucbanan 
County. 

Action  by  Henry  A.  Gilbert  against  the 
Cbicago,  Ro<^  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Brown  &  Dolman,  for  appellant  L.  O.  Oab- 
bert,  for  respondent 

JOHNSON,  J.  Action  by  a  shipper  of  live 
stock  against  a  common  carrier  to  recover 
damages  for  injuries  to  the  property,  alleged 
to  have  been  caused  by  the  negligence  of  the 
carrier.  On  Jime  3,  1906,  plaintltt  delivered 
three  horses  to  defendant,  at  its  station  at 
Dearborn,  Platte  county,  for  shipment  to  Lin- 
coln, Neb.  He  alleged  in  the  petition  that 
when  the  animals  were  delivered  to  defend- 
ant they  were  properly  loaded  in  the  car  and 
were  In  a  sound,  healthy  condition,  and  that 
it  became  the  duty  of  defendant  to  transport 
them  to  their  destination  within  a  reasonable 
time,  and  "to  properly  care  for  and  feed  and 
take  care  of  and  to  exercise  all  reasonable 
care  and  diligence  for  the  preservation  and 
the  soundness  and  healthfniness  of  the  said 
horses."  Breach  of  this  duty  is  charged  in 
the  following  language:  "That  the  defendant 
on  the  contrary,  failed  to  exercise  due  care 
and  diligence  In  properly  feeding,  watering, 
and  taking  care  of  said  horses,  and  did  care- 
lessly and  negligently  fall  to  do  and  provide 
for  said  horses,  and  carelessly  and  negligently 
failed  to  feed  and  water  said  horses,  and  care- 
lessly and  negligently  failed  to  transport  them 
-within  a  reasonable  time;  that,  whereas  said 
horses  should  have  arrived  at  Lincoln,  Neb., 
under  ordinary  travel,  at  11  a.  m.,  June  4, 
1906,  they  did  not  arrive  at  Lincoln,  Neb.,  un- 
til 10  a.  m.,  June  5,  1906;  that  during  ail 
the  time  from  the  time  they  were  received  at 
Dearborn,  Mo.,  until  they  arrived  at  Lincoln, 
Neb.,  defendant  carelessly  and  negligently, 
by  and  through  Its  agents,  servants,-  and  em- 
ployes, failed  to  water  and  feed  and  care  for 
said  stock,  so  that  upon  arrival  at  Lincoln  of 
said  stock,  they  had,  on  account  of  said  care- 
lessness and  negligence  of  defendant  its 
servants,  agents,  and  employes,  become  sick 
and  weakened  and  unsoimd  to  such  an  extent 
that  one  horse  of  the  value  of  $257  died  in 
consequence  of  such  careless  and  negligent 
treatment  on  the  part  of  defendant;  that  one 
horse  of  the  value  of  $350,  the  price  and 
value  of  said  horse  when  he  was  so  placed  up- 


on the  cars  of  the  defendant  at  Dearborn,  Mo., 
so  depreciated  in  value  that  he  was  worth  only 
the  sum  of  |1G0  when  he  arrived  at  Lincoln, 
Neb.,  in  consequence  of  said  careless  and  neg- 
ligent treatment  on  the  part  of  defendant; 
and  one  horse  of  the  value  of  $300  •  •  • 
so  depreciated  in  value  that  upon  his  arrival 
at  Lincoln,  Neb.,  he  was  only  of  the  value  of 
$150,  on  account  of  the  careless  and  negligent 
treatment  of  said  horse  by  defendant."  The 
answer  of  defendant  in  addition  to  a  general 
denial,  interposed  defenses  founded  on  the 
terms  of  a  written  contract  which,  it  Is  con- 
ceded, was  entered  into  by  the  parties  at  the 
time  the  property  was  delivered  for  shipment 
Among  the  provisions  of  this  contract  de- 
signed to  limit  the  common-law  liabllily  of 
the  carrier,  those  chiefly  relied  on  by  defend- 
ant are  the  following:  "Second.  That  the  live 
stock  covered  by.  this  contract  is  not  to  be 
transported  within  any  spedfled  time,  nor 
delivered  at  destination  at  any  particular 
hour,  nor  in  season  for  any  particular  market. 
Third.  That  the  first  party  shall  be  exempt 
from  liability  for  loss  or  damage  to  the  person 
or  persons  and  property  covered  by  this  con- 
tract arising  from  derailment  collision,  fire, 
escapement  from  car,  heat  suffocation,  over- 
loading, crowding,  maiming  or  other  accidents 
or  causes,  unless  the  Injuries  arising  from 
said  causes  are  the  direct  result  of  negligraice 
on  the  part  of  the  carrier.  Fourth.  That  the 
second  party  shall  assume  all  risk  and  expeuae 
of  feeding,  watering,  bedding,  and  otherwise 
caring  for  the  live  stock  covered  by  this  con- 
tract, while  in  cars,  yards,  pens  or  elsewhere, 
and  shall  load  and  unload  the  same  at  his  own 
expense  and  risk." 

Plaintiff  testified  that  he  loaded  the  horses 
in  the  car  on  Saturday  morning,  June  2,  1906. 
and  delivered  them  to  defendant  in  time  for 
the  car  to  be  put  in  a  train  which  left  Dear- 
bom  at  9:35.  The  horses  bad  been  fed  and 
watered  that  morning,  and  were  sound  and  in 
good  health.  They  were  saddle  and  harness 
horses,  and  plaintiff  was  taking  them  to 
Lincohi  to  sell  them  at  that  place.  He  rode  in 
the  car  to  Rushvllle,  where  he  left  the  train 
and  proceeded  to  St  Joseph  by  passenger 
train.  The  horses  reached  defendant's  yards 
at  St  Joseph  at  about  11  o'clock  that  morning, 
and  remained  there  during  the  day.  Plaintiff 
fed  and  watered  them  there,  and  at  8  o'clock 
that  evening  left  for  Lincoln  on  a  passenger 
train,  where  he  arrived  about  1  o'clock  that 
night  Early  the  next  morning  he  Inquired  of 
the  agent  of  defendant  at  Lincoln  if  the 
horses  had  arrived,  and  received  a  negative 
answer.  At  noon  he  Inquired  again.  We 
quote  from  his  testimony:  "After  I  went 
down  there  and  inquired  three  or  four  times 
as  to  these  horses,  and  he  didn't  seem  to 
know.  I  told  him,  'You  must  find  those  horses; 
they  must  be  fed  and  watered.'  He  said  he 
didn't  know  whether  he  could  or  not  I  said. 
'I  will  have  to  request  you  to  wire  down  and 
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And  the  horses,'  and  he  flnally  got  at  It,  and 
found  them  at  Jansen  (an  Intermediate  Junc- 
tion point)  about  1:30  Sunday  afternoon.  He 
said,  'It  you  will  guarantee  the  charges,  I 
will  wire  the  agent  to  feed  and  water  the 
horses.'  I  said,  'I  not  only  will  guarantee  the 
charges,  but  I  will  give  yon  the  money,'  and 
I  asked  him  bow  much  it  was,  and  he  said; 
'A  dollar,'  and  I  pitched  him  a  dollar,  and 
said,  'Here's  the  money.  Attend  to  those 
horses.'"  At  4  o'clock  Sunday  afternoon,  1 
o'clock  Monday  morning,  and  again  at  8 
o'clock,  he  repeated  his  inquiries  about  the 
shipment,  and  on  each  occasion  was  informed 
by  the  agent  that  it  had  not  arrived.  At  about 
half  past  10  o'clock,  he  was  informed  by  the 
agent  that  the  horses  were  In  the  yards,  and 
he  went  at  once  to  their  relief.  He  found 
them  In  a  badly  damaged  condition  from  lack 
of  food  and  water.  Their  appearance  and  ac- 
tions Indicated  that  they  had  received  no  at- 
tention after  they  left  St  Joseph.  Two  of 
them  were  suffering  from  "shipping  fever," 
from  which  they  recovered  In  about  five  days. 
The  third  had  pneumonia,  and  died  on  the  fol- 
lowing Monday. 

Plaintiff  Introduced  evidence  tending  to 
show  that  23  hours  would  have  been  a  rea- 
sonable time  to  consume  in  the  transporta- 
tion. The  agent  of  defendant  at  Dearborn 
testified:  "Q.  What  is  the  schedule  time  be- 
tween Dearborn  and  Lincoln  for  shipment  of 
freight,  horses,  at  that  time.  A.  About  23 
hours."  The  evidence  of  plaintiff  does  no^ 
attempt  to  show  the  cause  of  the  delay.  On 
the  part  of  defendant  the  evidence  is  to  thie 
effect  that  the  transportation  was  accom- 
plished In  schedule  time,  that  the  horses 
were  fed  and  watered  at  Jansen  by  Its  agent 
at  that  place,  and  that  they  arrived  in  Lin- 
coln at  about  12  o'clock  Sunday  night  It  is 
denied  plaintiff  was  misinformed  by  any 
one  in  the  service  of  defendant  relative  to 
the  time  of  arrival  of  the  shipment  at  Lin- 
coln. The  Issues  of  negligence  submitted  to 
the  Jury  are  thus  defined  in  the  first  two 
instructions,  given  at  the  request  of  plain- 
tiff. They  are  as  follows:  "The  Jury  are  in- 
structed that,  if  you  find  from  the  evidence 
that  the  plaintiff  on  June  2,  1906,  delivered 
three  horses  mentioned  In  evidence  to  de- 
fendant's agent  at  Dearborn,  Mo.,  for  ship- 
ment to  Lincoln,  Neb.,  and  that  defendant 
accepted  said  horses  for  shipment  then  it 
became  and  was  the  duty  of  defendant  to 
transport  said  horses  in  a  reasonable  time, 
and  if  you  further  find  that  the  defendant 
carelessly  and  negligently  failed  to  transport 
said  horses  within  a  reasonable  time  to  Lin- 
coln, Neb.,  and  further  that  plaintiff  paid  or 
guaranteed  to  defendant's  agent  at  Lincoln, 
Neb.,  the  money  demanded  for  the  feeding 
and  watering  of  said  horses  at  Jansen,  Neb., 
and  that  defendant  agreed  to  do  so,  and  that 
defendant's  agents  and  servants  failed  to  so 
feed  and  water  said  horses,  and  that  by  rea- 
son of  said  unreasonable  delay  In  transporta- 
tion, If  you  so  find  there  was  unreasonable 


delay,  and  further  the  negligent  failure  to 
feed  and  water,  if  you  find  there  was  such 
failure  as  above  stated,  said  horses  became 
sick  and  unsound  and  of  less  value,  to  plain- 
tlfTs  damage,  you  will  find  for  the  plaintiff. 
The  court  Instructs  the  Jury  that  even 
though  they  may  believe  from  the  evidence 
that  the  horses  mentioned  In  evidence  arriv- 
ed at  Lincoln  at  12  p.  m.  on  Sunday  June 
3d,  yet  If  you  believe  from  the  evidence  that 
after  repeated  inquiries  by  the  plaintiff  of 
defendant's  agents  at  Lincoln,  after  the  ar- 
rival of  said  horses,  said  agents  Informed 
plaintiff  that,  said  horses  had  not  arrived, 
you  may  compute  the  time  of  delay  in  notify- 
ing the  plaintiff,  pursuant  to  this  inquiry  of 
the  arrival  of  the  horses  after  they  had  so 
arrived,  as  a  part  of  the  time  of  their  trans- 
portation." On  behalf  of  defendant  the  Jury 
were  Instructed:  "The  Jury  are  instructed 
that  the  defendant  was  under  no  obligatioo 
to  feed  and  water  the  horses  in  transit,  but 
that  that  obligation  rested  upon  the  plain- 
tiff ;  and,  Id  the  absence  of  any  special  agree- 
ment or  understanding  on  the  part  of  the 
defendant,  its  servants  or  agents,  to  perform 
such  service,  It  is  not  liable  for  a  failure  to 
feed  and  water.  The  burden  of  proof  is  upon 
the  plaintiff,  before  he  can  recover  In  this 
case,  to  show  by  a  preponderance  of  the 
evidence  that  the  injury,  if  any,  to  plaintUTs 
horses  was  due  to  the  neglect  or  carelessness 
of  the  defendant  In  failing  to  transport  the 
horses  in  the  manner  and  form,  and  with- 
in the  time,  prescribed  by  the  contract  in- 
troduced in  evidence,  or  in  failing  to  feed 
and  water  said  horses,  and  unless  you  so 
find,  your  verdict  must  be  for  the  defendant 
The  Jury  are  Instructed  that  plaintiff  is  not 
entitled  to  recover  for  the  sickness  or  death 
of  any  of  said  horses,  unless  you  find  said 
sickness  or  deiith  was  caused  by  a  failure, 
on  the  part  of  the  defendant  to  feed  and 
water  said  stock,  and  a  failure  to  transport 
said  horses  within  a  reasonable  time  to  their 
place  of  destination;  and,  before  plaintiff 
is  entitled  to  recover  on  account  of  any  fail- 
ure of  the  defendant  to  water  and  feed  said 
horses,  you  must  believe  from  the  evidence 
that  the  defendant  by  Its  agents  or  servants, 
undertook  and  agreed  to  feed  said  horses  at 
Jansen,  Neb.  If  you  find  from  the  evidence 
that  plaintiff's  horses  were  fed  and  watered 
at  Jansen,  Neb.,  then  defendant  was  guilty 
of  no  negligence  In  that  respect"  The  Jury 
returned  a  verdict  for  plaintiff  in  the  sum  of 
$200,  and  defendant  appealed. 

First  we  shall  dispose  of  the  questions 
arising  from  the  contention  of  defendant 
that  the  court  should  have  peremptorily  di- 
rected a  verdict  in  its  favor.  Since  It  is 
conceded  the  shipment  was  made  under  a 
special  contract,  which  exempted  defendant 
from  liability  on  account  of  delay,  the  bur- 
den of  proof  was  on  the  plaintiff,  and  re- 
mained with  him  to  the  end  of  the  case,  to 
show  that  the  delay  was  unreasonable,  and 
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was  the  resnlt  of  negligence  on  tlie  part  of 
defendant.  "While  It  may  be  granted  that 
evidence  of  mere  delay,  standing  alone.  Is 
not  Bu£Sclent  to  support  a  reasonable  Infer- 
ence of  negligence,  wbich  is  a  positive  wrong 
and  always  must  be  proven  affirmatively,  yet 
from  the  very  nature  of  the  relation  of  car- 
rier and  shipper  circumstances  that  even 
slightly  tend  to  show  a  negligent  origin  of 
the  unusual  delay  will  support  an  inference 
of  negligence.  It  Is  enough  for  plaintllT  to 
disclose  circumstances  sufficient  to  raise  a 
fair  inference  of  negligence,  and  especially 
is  this  so  where  the  means  of  showing  how 
the  delay  occurred  is  with  the  defendant, 
and  not  the  plalntifT."  Bushnell  y.  Railroad, 
118  Mo.  App.  618,  94  S.  W.  1001;  Anderson 
V.  Railroad,  93  Mo.  App.  677,  67  S.  W.  707; 
Witting  V.  Railroad,  101  Mo.  631,  14  S.  W. 
743,  10  L.  R.  A.  602.  20  Am.  St.  Rep.  636; 
Otis  Co.  V.  Railroad,  112  Mo.  622,  20  S.  W. 
676;  Sloop  v.  Railroad,  93  Mo.  App.  605,  67 
S.  W.  956 ;  Botts  v.  RaUroad,  106  Mo.  App. 
397,  80  S.  W.  976 ;  Fulbrlght  v.  Railroad,  118 
Mo.  App.  486,  94  S.  W.  992.  We  think  the 
evidence  as  a  whole  does  support  a  rea- 
sonable Inference  of  negligence.  Not  only 
was  there  an  unusual  delay  of  more  than 
24  hours,  but  at  least  half  of  It  apparently 
was  Inexcusable.  The  uncontradicted  evi- 
dence of  defendant  established  the  fact  that 
the  horses  reached  the  yards  In  Lincoln  at 
midnight  on  Sunday.  An  hour  later  plaintiff, 
who  had  been  exhibiting  the  utmost  anxiety 
concerning  their  welfare,  was  told  by  the 
agent  that  they  bad  not  arrived.  The  agent 
knew  plaintiff  thought  the  horses  were  in 
need  of  attention,  and  was  keeping  a  sharp 
lookout  for  their  appearance,  and  it  was  bis 
duty  to  exercise  reasonable  diligence  to  learn 
of  their  arrival,  and  to  Inform  platntltf  of 
that  fact  when  he  applied  for  information. 
If  the  Jury  believed  the  testimony  of  plain- 
tiff, they  were  entitled  to  infer  that  the 
agent  was  negligent  in  the  performance  of 
this  duty,  and  that  had  he  discharged  It 
properly,  plaintiff  could  and  would  have  re- 
lieved the  suffering  of  the  animals,  and 
thereby  prevented  the  injury  to  them. 

Whether  the  delay  was  negligent  or  un- 
avoidable, defendant  should  be  held  liable 
for  the  Injurious  consequences  of  its  failure 
to  feed  and  water  the  horses  at  Jansen  on 
Sunday  afternoon.  In  accepting  compensa- 
tion for  such  attention,  defendant  modified 
the  contract  of  transportation  to  the  extent 
of  making  the  giving  of  such  attention  one 
of  its  duties.  The  evidence  of  plaintiff  tends 
to  show  that  the  horses  were  not  fed  and 
watered  at  Jansen,  and  that  this  omission 
was  the  direct  cause  of  the  Injury.  No  er- 
ror was  committed  In  overruling  the  demur- 
rer to  the  evidence,  and  we  find  the  Issues 
of  negligence  were  properly  submitted  In  the 
Instructions  given  to  the  Jury. 


It  Is  argued  by  defendant  that  "the  evi- 
dence is  Insufficient  to  warrant  the  finding 
that  the  horse  which  died  contracted  pneu- 
monia, or  that  the  other  two  which  became 
sick,  contracted  the  fever  as  the  result  of  any 
negligence  on  defendant's  part,"  but  we  must 
rule  against  defendant  on  this  point.  The 
expert  evidence  Introduced  by  plaintiff  is  to 
the  effect  that,  when  animals  suffer  from  dep- 
rivation of  food  and  drlnlc,  they  are  more 
susceptible  to  the  ravages  of  disease  germs 
than  they  otherwise  would  be.  Obviously  in- 
ability to  resist  the  attack  of  a  disease 
should  be  regarded  as  a  direct  cause  of  the 
tnjurlons  results  of  such  attack.  Under  all 
the  facts  and  circumstances  of  the  situation 
disclosed  it  Is  reasonable  to  infer  that  the 
animals  sickened  because  of  their  weakened 
powers  of  resistance,  and  that  the  negli- 
gence of  defendant  was  the  direct  cause  of 
that  condition.  ° 

The  trial  of  the  cause  was  free  from  er- 
ror, and  It  follows  that  the  Judgment  must 
be  affirmed.    All  concur. 


KISER  V.  SUPPB  et  al. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Oct.  19,  1908.) 

L  Masteb  and  Sebvant  (§  316*)— Existence 

or  Relation. 

Where  defendant  engaged  J.  to  sink  a 
shaft,  pajring  him  so  much  per  foot,  and  J. 
hired  plaintiff  to  help  him,  and  agreed  to  pay 
bim  one-third  of  the  compensation  received 
from  defendant,  J.  having  the  exclusive  right 
to  emj)loy,  control,  and  discharge  his  helpers, 
plaintiff  was  not  defendant's  servant. 

[E:d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1242 ;    Dec.  Dig.  i  316.*] 

2.  Mastkb  and  Sebvant  (§  316*)— The  Rela- 
tion—"Sebvant." 

In  strictness,  a  servant  is  one  who,  for  a 
consideration,  engages  in  the  service  of  another 
and  undertakes  to  observe  his  directions,  and  the 
relation  does  not  depend  on  whetlier  the  master 
was  to  pay  anything,  or  whether  the  service  was 
permanent ;  the  right  to  control  the  action  of 
the  servant,  which  implies  the  power  to  dis- 
charge, being  the  essential  element. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  1242;    Dec.  Dig.  S  31G.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6422-6429;    vol.  8,  p.  7798.] 

3.  Master  and  Servant  (S  816*)— Existence 
OF  Relation — Indepesdent  Contraotobs. 

Where  defendant  engaged  J.  to  sink  a  shaft 
at  so  much  per  foot,  reserving  the  right  to  tiis- 
continne  the  work  at  any  time,  and  agreed  to 
furnish  a  cable,  etc.,  to  do  the  work,  but  J.  was 
to  furnish  the  necessary  materials  required,  and 
employ  the  necessary  help,  with  the  right  to  di- 
rect the  manner  of  their  work  and  discharge 
them  at  will,  J.  was  an  independent  contractor, 
and  not  defendant's  servant ;  and  that  defend- 
ant could  discontinue  the  work  at  any  time  did 
not  of  itself  make  J.  his  servant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  J  1242 ;    Dec.  Dig.  $  316.»] 

4.  Master  and  Servant  (S  316*)— EJjcistence 
OP  Relation— SuBCONTRAtrroB. 

Where  an  independent  contractor  hired 
plaintiff  to  assist  in  sinlung  a  shaft,  retaining 
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control  over  the  manner  in  which  pWntiff 
should  do  the  work,  and  the  right  to  discharge 
him  at  will,  plaintiff  was  a  servant,  and  not  a 
subcontractor,  though  he  was  to  be  paid  for  the 
work  by  the  foot,  on  the  basis  of  the  contractor's 
compensation,  and  not  by  the  day. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  1242;   Dec.  Dig.  §  316.*] 

5.  Mabteb  and  Servant  (§  321*)— Injttbieb  to 
Thibd  PEB80N8  —  Independent  Contbact- 
OBs  —  Defeotivk  Appliances  —  Master's 

lilABILITT. 

Though  defendant  owed  no  contractual 
duty  to  the  servants  of  an  independent  con- 
tractor employed  by  him,  defendant's  agreement 
with  the  contractor  to  furnish  a  cable  to  do 
the  work,  with  Imowledge  that  he  would  employ 
others  to  assist  him,  bound  defendant  to  exer- 
cise reasonable  care  to  furnish  a  cable  reason- 
ably safe  for  the  intended  use,  and  his  failure 
to  do  so  was  a  breach  of  duty. 

[Bd.  Note. — For  other  oases,  see  Master  and 
Servant,  Cent  Dig.  t  1262;   liec.  Dig.  S  321.*] 

6.  Masteb  and  Sebtant  (S  321*)— Injuries  to 
Thibd  Pebsons  —  Independent  Contbact- 
obs  —  Dehecttve  Appliances  —  Mabteb's 

LlABILITT    TO    CONTBACTOB'S   SeBVANTS. 

While  one  employing  an  independent  con- 
tractor to  do  work  is  not  liable  for  the  con- 
tractor's negligence,  if  the  latter  has  entire 
freedom  as  to  the  means  of  doing  the  work, 
where  the  employer  furnishes  any  of  the  in- 
strumentalities of  work,  he  owes  the  contractor 
and  his  employes  the  duty_  of  care  as  to  the 
matters  over  which  he  retains  control,  but  that 
duty  ends  when  he  has  furnished  safe  instra- 
mentalities,  and  does  not  continue  throughout 
their  use  by  the  contractor. 

[E<d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1262;   Dec.  Dig.  g  821.*] 

7.  Master  and  Servant  (8  102*)- Injuries  to 
Sebvant— Mabteb's  Duty— Appliances. 

Plaintiff's  employer  owed  him  the  duty  to 
exercise  reasonable  care  to  furnish  reasonably 
safe  appliances  to  perform  the  work,  and  to 
continue  the  exercise  of  such  care  during  the 
progress  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  172,  173;  Dec.  Dig.  { 
102.*] 

8.  Masteb  and  Sebvant  (S  117*)— Injubies  to 
Sebvant— Master's  Neoligence. 

Where  plaintiff's  employer  knew  that  a 
cable  used  to  carry  a  heavy  load  in  sinking  a 
shaft  was  rusty  and  worn  when  be  received  it, 
and  was  warned  that  it  might  need  repairs,  and 
the  defect  could  have  been  discovered  and  rem- 
edied by  removing  the  cloth  around  it  and  cut- 
ting off  the  end  of  the  cable,  he  was  negligent 
in  not  repairing  it. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  (  208;    Dec.  Dig.  8  117.*] 

9.  Master  and  Sebvant  (8  129*)  —  Injubies 
to  Thibd  Pebsons— Neolioence  of  Inde- 
pendent Contbactob— Pboximate  Cause  of 
Injurt. 

Though  an  employer  furnished  an  inde- 
pendent contractor  with  a  defective  cable  for  use 
in  the  work,  knowing  the  contractor's  servants 
would  use  the  appliance,  the  contractor  having 
been  warned  of  the  defect,  and  having  con- 
tinued to  use  the  cable  in  its  defective  condi- 
tion, his  negligent  failure  to  repair  it  was  the 
proximate  cause  of  injuries  to  his  servant  by 
reason  of  the  defect,  and  not  the  employer's  ac- 
tion in  furnishing  the  defective  cable. 

[Va.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  257-263;  Dec.  Dig.  g 
129.  •! 


Appeal  from  Circuit  Court,  Jasper  Conn- 
ty;    Howard  Gray,  Judge. 

Action  by  John  D.  ICiser  against  W.  H. 
Suppe  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal    Reversed. 

Mailer  &  Threlkeld,  for  appellants.  O.  H. 
Montgomery,  for  respondent 

JOHNSON,  J.  Action  (or  damages  result- 
ing from  personal  Injuries  alleged  to  have 
been  caused  by  the  negligence  of  defendants, 
who  are  sued  aa  partners.  Plaintiff  had 
Judgment  against  all  of  the  defendants  for 
$650,  and  defendants  appealed. 

At  the  time  of  the  Injury,  September  22, 
1906,  plaintiff  was  working  as  a  miner  In 
sinking  a  shaft  on  mining  property  owned 
by  defendants  In  Jasper  county.  He  was  at 
the  time  in  a  shaft  which  was  over  100  feet 
deep,  when  a  wire  cable  used  In  hoisting, 
broke  under  the  strain  of  the  load  being 
hoisted,  thereby  permitting  the  loaded  tub  to 
fall  to  the  bottom,  severely  injuring  him. 
The  negligence  charged  in  the  petition  is  the 
breach  of  a  duty  defendants  owed  to  plain- 
tiff to  exercise  reasonable  care  to  provide  a 
reasonably  safe  cable,  and  the  evidence  of 
plaintiff  tends  to  show  that  at  the  time  of 
the  injury  the  cable  had  become  weakened 
where  it  was  attached  to  the  hook  by  which 
the  tub  was  suspended;  that  It  was  in  an 
unsafe  condition;  that  the  defect  was  due 
to  the  ravages  of  rust,  which  were  greater 
at  this  than  at  other  parts  of  the  cable,  be- 
cause of  the  fact  that  the  cable  was  bare  ex- 
cept at  the  place  mentioned,  where  It  was 
covered  with  cloth,  or  leather,  for  the  space 
of  a  few  inches;  and  that  the  defect  was 
concealed  from  plaintiff  by  ttte  covering,  but 
would  have  been  discovered  by  defendants 
had  they  removed  the  cloth,  or  leather,  and 
examined  the  cable  end  with  reasonable  care. 
The  subject  of  the  nature  of  the  relationship 
of  plaintiff  to  defendants  established  by  his 
employment  is  one  of  vital  importance.  The 
facts  material  to  this  issue  are  not  In  dis- 
pute. It  appears  that  some  10  days  before 
the  Injury,  defendants,  having  concluded  to 
sink  to  a  greater  depth  a  prospect  shaft  on 
their  property,  then  about  112  feet  deep,  en- 
tered into  an  agreement  with  a  miner  nam- 
ed Johnson  to  do  the  work.  By  the  terms  of 
the  contract,  which  was  not  In  writing,  John- 
son first  was  to  clear  out  the  old  shaft,  and 
"to  crib  six  feet  of  it"  For  this  service  he 
and  his  asBlstanta  were  to  be  paid  day  wages. 
After  that  was  done,  Johnson  was  to  pro- 
ceed to  sink  the  shaft,  for  which  he  was  to 
receive  $10  per  foot,  was  to  employ  and  pay 
the  miners  he  found  It  necessary  to  employ 
to  do  the  work,  and  was  to  furnish  the  pow- 
der and  other  material  consumed  In  the  op- 
erations. Defendants,  in  addition  to  the 
consideration  mentioned,  agreed  to  furnish 
Johnson,  for  use  in  the  work,  a  derrick,  a 
holster,  a  cable,  and  a  tub  owned  by  th«n. 
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The  number  of  feet  to  be  sunk  was  not 
specified,  and  we  find,  In  efCect,  defendants 
reserved  the  rlgbt  to  discontinue  the  work  at 
any  time.  Jolmson  hired  plaintiff  and  an- 
other miner  to  help  him,  and  agreed  to  pay 
plain  tifr  for  his  work  one- third  of  the  com- 
pensation received  from  defendants  less  the 
cost  of  the  powder  and  other  material  con- 
sumed. Johnson  alone  bad  the  right  to  em- 
ploy and  discharge  the  minors,  and  to  con- 
trol the  manner  In  which  their  work  should 
I>e  done.  Defendants  had  no  control  over 
such  matters. 

We  are  not  overlooking  the  fact  that,  in 
answer  to  a  question  asked  by  the  court, 
Johnson  testified:  "He  [meaning  one  of  de- 
fendants] said  he  would  give  us  $10  a  foot 
to  sink  the  shaft."  But  the  testimony  of 
this  witness,  taken  as  a  whole.  Indisputably 
shows  that  the  contract  of  defendants  was 
with  him  alone,  and  that  it  was  Immaterial 
to  them  what  assistants  he  might  employ,  or 
what  consideration  he  might  pay  them.  He 
was  given  a  free  hand  to  employ  and  dis- 
charge, to  pay  wages,  or,  as  was  done,  to 
divide  his  profits  with  those  who  worked  for 
him.  On  this  subject,  plalntifT  testified: 
"Well,  sir,  Mr.  Johnson  came  over  and  told 
me  he  got  the  Job  from  Mr.  Suppe,  and 
wanted  me  to  go  out  and  help  him  work,  and 
he  says  we  will  go  out  and  put  up  the  holst- 
er and  get  everything  ready.  •  •  »  The 
Court:  How  were  you  working  there  with 
Johnson?  A.  He  told  me  he  would  give  me 
a  third  of  what  was  left  after  the  expenses 
was  paid,  powder  bill,  and  blacksmith  bill, 
and  such."  It  hardly  would  be  contended 
by  any  one  that  defendants,  under  such  cir- 
cumstances became  personally  bound  for  the 
payment  to  plaintiff  of  his  compensation. 
His  contract  was  with  Johnson,  and  we  do 
not  hesitate  in  rejecting  the  suggestion  that 
the  relation  between  defendants  and  plaintiff 
was  that  of  master  and  servant.  Without 
any  right  to  employ  or  discbarge  plaintiff,  to 
give  orders  to  him,  or  to  control  his  work, 
and  with  no  obligation  to  pay  him,  how  can 
It  be  said  defendants  were  In  the  position  of 
plaintiff's  master?  We  approve  what  was 
said  on  this  subject  by  the  Court  of  Appeals 
of  Kentucky  in  a  very  similar  case:  "The 
intestate  was  neither  employed,  controlled, 
nor  paid  by  the  appellant  It  had  neither 
the  authority  to  employ  blm  to  work  in  the 
shaft,  direct  him  while  there,  nor  to  dis- 
charge him.  If  he  had  been  the  servant  of 
the  appellant,  he  would  have  been  entirely 
under  its  control  and  direction.  In  Cooley 
on  Torts  (pages  531,  682),  it  Is  said:  'A  pre- 
liminary remark  Is  essential  regarding  the 
employment  in  the  law  of  the  words  "mas- 
ter and  servant"  The  common  understand- 
ing of  the  words  and  the  legal  understanding 
are  not  the  same.  The  latter  is  broader,  and 
comprehends  some  cases  In  which  the  parties 
are  master  and  servant  only  in  a  peculiar 
sense,  and  for  certain  purposes — perhaps 
only  for  a  single  purpose.  In  strictness,  a 
servant  la  one  who,  for  a  valuable  considera- 


tion, engages  In  the  service  of  another,  and 
undertakes  to  observe  his  directions  in  some 
lawful  business.  •  •  ♦  It  could  not  at  all 
depend  on  whether  the  master  was  to  pay 
anything,  nor  whether  the  service  was  per- 
manent or  temporary.  His  control  of  the 
action  of  the  other  Is  the  important  circum- 
stance, and  the  particulars  of  his  arrange- 
ment are  immaterial.  •  •  *  The  plain- 
tiff, not  being  employed,  controlled,  or  paid 
by  the  defendant,  would  seem  not  to  be  their 
servant,  so  that  they  would  be  liable  for 
his  acts,  or  their  liability  to  him  bo  govern- 
ed by  the  rules  applicable  as  between  master 
and  servant.  Johnson  v.  Boston,  118  Mass. 
114."  In  Robinson  v.  Webb,  11  Bush  (Ky.) 
404,  the  court  quotes  with  approval  a  defini- 
tion of  'master'  as  follows:  'He  is  to  be 
deemed  the  master  who,  has  the  superior 
choice,  control,  and  direction  of  the  servant, 
and  whose  will  the  servant  represents,  not 
merely  In  the  ultimate  result  of  the  work, 
but  in  details.' "  Central  Coal  &  Iron  Co.  v. 
Grlder's  Adm'r,  115  Ky.  746,  74  S.  W.  1058, 
65  li.  R.  A.  465.  Applying  these  principles 
to  the  facts  and  circumstances  before  us, 
we  must  hold,  as  did  the  Kentucky  court  in 
the  case  under  review,  that  plaintiff  was  not 
the  servant  of  defendants. 

The  next  subject  to  engage  our  attention  is 
the  character  of  the  relation  l)etween  defend- 
ants and  Johnson.  Was  the  latter  an  Inde- 
pendent contractor,  or  the  servant  of  defend- 
ants? Plaintiff  argues  that  Johnson  was 
the  servant  of  defendants,  since  the  contract 
gave  them  the  right  to  discontinue  the  pros- 
ecution of  the  work  of  sinking  the  shaft  at 
any  time.  But  we  think  this  fact  is  not  con- 
clusive, though  it  should  be  considered  as 
tending  to  support  plaintiff's  position.  Oth- 
er provisions  of  the  contract  so  predominate 
as  to  constrain  us  to  say,  as  a  matter  of 
law,  that  Johnson  was  an  independent  con- 
tractor. Not  only  was  he  to  be  paid  '"by 
the  piece"  Instead  of  by  wages — ^another  im- 
portant but  not  conclusive  fact — but  he  was 
to  have  full  control  over  the  manner  of 
conductlug  the  work,  and  was  to  employ, 
discharge,  and  pay  his  assistants.  He  owed 
defendants  no  obedience,  and  consequently 
they  bad  no  right  to  discharge  him  for  dis- 
obedience. Their  right  to  discontinue,  the 
sinking  of  the  shaft,  and  thereby  terminate 
bis  employment,  was  not  the  legal  equivalent 
of  the  right  to  discharge  him;  and,  as  long 
as  work  was  conducted  by  him  under  the 
contract,  he  was  a  contractor,  independent 
of  their  control.  "In  every  case  the  conclu- 
sive test  to  be  sought  after,  by  which  to 
determine  whether  or  not  the  immediate  act- 
or was  the  servant  of  the  defendant.  Is 
whether  the  defendant  reserved  control  over 
him  as  to  the  manner  of  doing  the  work. 
•  •  *  The  power  to  control  Implies  the 
power  to  discharge  for  disobedience,  and 
accordingly  the  power  to  discharge  has  fre- 
quently been  regarded  as  the  test  by  which 
to  determine  whether  the  relation  of  master 
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and  servant  existed.  •  •  *  A  person  who, 
skilled  In  a  particular  employment,  engages 
with  another  to  do  a  particular  job  of  work 
for  a  round  sum,  reserving  to  himself  the 
right  to  determine  by  what  methods  he  shall 
accomplish  the  work,  is  regarded  as  an 
Independent  contractor,  and  not  as  the 
servant  or  agent  of  the  other  contracting 
party  in  the  sense  which  makes  the  latter 
responsible  for  any  wrong  he  may  commit 
in  the  doing  of  the  work."  Fink  v.  Furnace 
Co.,  10  Mo.  App.  61.  In  Central  Coal  &  Iron 
Co.  V.  Grider's  Adm'r,  supra,  the  contract 
for  the  sinking  of  a  mining  shaft  in  all  fea- 
tures was  similar  to  that  under  considera- 
tion. The  court,  manifestly  moved  by  the 
reasons  we  have  Just  stated,  held  that  the 
relation  to  the  mine  owners  of  the  persons 
who  undertook  to  perform  the  work  was  that 
of  an  independent  contractor,  and  not  of 
servant  We  refer  especially  to  that  case 
for  the  reason  that  it  Is  exactly  parallel  to 
this  in  the  respects  now  under  discussion. 
Numerous  other  authorities  have  been  con- 
sulted, but  we  do  not  deem  it  necessary  to 
refer  to  them.  A  careful  analysis  of  the  con- 
tract can  lead  to  no  other  conclusion  than 
that  Johnson  occupied  the  position  of  inde- 
pendent contractor.  For  the  same  reasons 
that  impel  this  conclusion,  we  must  reject 
the  contention  of  defendants  that  plalntifT 
was  a  subcontractor.  He  was  the  servant  of 
Johnson,  the  contractor,  since  Johnson  not 
only  had  the  right  to  control  the  manner  in 
which  plaintiff's  work  should  be  done,  but 
to  discharge  plaintiff  for  disobedience  or  for 
any  other  reason.  The  fact  that  plaintiff 
was  to  be  paid  by  the  foot,  and  not  by  the 
day,  was  not  inconsistent  wltb  the  relation 
of  master  and  servant,  nor  did  it  operate  as 
a  restriction  on  the  right  of  his  employer  to 
discharge  him  at  any  time. 

With  the  question  of  the  relationship  of 
the  parties  settled,  we  now  proceed  to  con- 
sider the  subject  of  whose  negligence  was 
the  proximate  cause  of  the  injury.  The  evi- 
dence of  plaintiff  tends  to  show  that  the  ca- 
ble was  rusty,  somewhat  worn,  and  rather 
too  small  for  the  use  to  which  Johnson  sub- 
jected it  Its  real  insufficiency  for  the  work, 
however,  resulted  from  the  defective  condi- 
tion of  the  few  Inches  under  cover,  at  the 
end  to  which  the  book  was  fastened.  There, 
on  account  of  moisture  being  held  by  the 
covering,  the  metal  had  been  rusted  to  a 
greater  extent  than  at  any  other  part  of  the 
cable.  All  that  it  was  necessary  to  do  to 
remedy  this  defect  was  to  cut  off  about  six 
Inches  of  the  cable  end  and  to  reattach  the 
hook.  The  managing  defendant  told  John- 
son where  the  cable  might  be  found,  and  be 
went  to  get  it,  accompanied  by  plaintiff.  He 
testified  that  the  man  who  was  in  possession 
of  the  place  "told  us  that  the  cable  had  not 
been  used  for  some  time,  and  tBat  we  had 
better  look  it  over ;  that  it  was  a  little  bit 
rusty — said  we  had  better  look  It  over."  It 
would  have  been  an  easy  and  simple  task  to 


remove  the  covering  at  the  hook,  but  John- 
son did  not  do  this,  and  therefore  did  not  in- 
spect that  part  of  the  cable,  though  It  ap- 
pears to  be  a  matter  of  common  knowledge 
among  miners  that  the  weakest  part  of  a 
wire  cable  is  at  the  hook  end,  where  It  la 
covered.  We  quote  from  bis  testimony: 
"The  Court:  Now  you  were  going  to  use 
that  cable,  and  have  a  man  work  under  it, 
and  you  took  no  precaution,  did  not  untwist  It 
to  see  if  it  was  all  right?  A.  No;  they  ought 
to  know  what  they  are  using.  •  •  •  Q.  I 
thought  you  said  the  young  man  told  you  to 
look  at  it?  A.  Yes."  Plaintiff  testified  that 
he  did  not  hear  the  caretaker  tell  Johnson 
to  Inspect  the  cable,  but  explained  that  his 
bearing  is  Impaired.  His  negative  statement, 
therefore,  Is  of  no  weight,  and  will  not  be 
considered  as  contradicting  the  statement  of 
Johnson,  bis  witness.  During  the  9  or  10 
days  preceding  the  injury,  Johnson  made  no 
Inspection  of  the  cable  end.  The  cable  was 
in  constant  use,  doing  heavy  work,  and  of 
course  it  Is  impossible  for  any  one  to  say 
what  effect  such  use  produced  on  the  defect, 
but  obviously  to  some  extent  it  must  have 
had  a  deteriorating  effect  Though  plaintiff 
was  not  the  servant  of  defendants,  and  they 
owed  him  no  contractual  duty,  their  agree- 
ment with  the  Independent  contractor  to  pro- 
vide him  a  cable,  with  knowledge  on  their 
part  that  he  would  employ  miners  to  assist 
him,  imposed  a  duty  on  them,  to  the  servants 
be  might  employ,  to  exercise  reasonable  care 
to  furnish  a  cable  reasonably  safe  for  tbe  in- 
tended use.  Tbe  rule  thus  is  stated  In  Roddy 
V.  Railway,  104  Mo.  234,  IB  S.  W.  1112,  12  L. 
B.  A.  746,  24  Am.  St  Rep.  333 :  "It  is  now 
well  established  that  the  employer  of  a  con- 
tractor Is  not  responsible  for  the  negligence 
of  tbe  contractor  or  his  servants,  in  case  the 
contractor  is  given  entire  freedom  in  the  use 
of  means  to  accomplish  the  result.  Where 
the  employer,  however,  reserves  the  right  to 
direct  the  manner  of  the  performance  in  any 
particular,  or  where  he  undertakes  to  pro- 
vide any  of  the  instrumentalities,  he  owes  to 
the  contractor  and  his  anploySs  the  duty  of 
care  in  respect  to  such  matters  over  which 
be  retains  control,  or  undertakes  to  perform. 
*  *  *  We  think  each  of  these  contracting 
parties  owed  to  the  other,  and  his  employes, 
the  duty  of  properly  discharging  his  part  of 
tbe  joint  undertaking,  in  respect  to  any  mat- 
ter exclusively  devolving  upon  him."  To  the 
same  effect  is  the  opinion  of  this  court  in 
Fassbinder  v.  Railway,  126  Mo.  App.  563,  104 
S.  W.  1154. 

But  there  is  nothing  to  be  found  in  either 
of  these  cases  to  sustain  the  position  that 
tbe  duty  of  the  owner  of  the  instrumentality 
to  tbe  servant  of  the  contractor  continues 
during  the  use  of  the  instrumentality  by  the 
contractor,  where  such  use  Is  of  a  nature  to 
affect  its  safety.  Certainly  the  owner  dis- 
charges bis  full  duty  when  he  furnishes  a 
reasonably  safe  appliance,  and  thereafter  it 
is  the  sole  duty  of  the  contractor  to  employ 
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reasonable  care  to  keep  It  safe.  After  tbe 
owner  provides  tbe  appliance  under  a  con- 
tract tbat  he  will  provide  it.  Ills  control  over 
It  ceases.  Witbont  any  right  to  inspect  and 
repair  it  It  would  be  most  unjust  to  call  him 
to  account  for  tbe  neglect  of  tbe  contractor 
to  perform  that  duty.  It  is  true  tbe  evidence 
tends  to  show  tbat  the  cable  was  in  a  defect- 
ive condition  when  Johnson  received  it,  and 
consequently  tliat,  under  the  rules  we  have 
stated,  defendants  were  guilty  of  a  breach 
of  their  duty,  but  It  is  very  clear  that  such 
negligence  was  the  remote,  not  the  direct, 
cause  of  plaintiffs  injury.  Johnson,  his  mas- 
ter, owed  him  the  duty,  first,  to  exercise  rea- 
sonable care  to  furnish  him  with  a  reason- 
ably safe  cable;  and,  second,  to  continue  in 
the  exercise  of  such  care  during  the  progress 
of  tbe  work.  Knowing  that  the  cable  was 
being  used  in  a  way  that  might  make  it  un- 
safe, it  was  bis  duty  to  inspect  it  at  reason- 
able intervals  to  ascertain  its  condition.  This 
duty  he  wholly  failed  to  perform.  He  took 
a  rusty  and  worn  cable,  with  warning  that  it 
might  need  repairs,  made  no  Inspection  In  tbe 
first  instance,  and  then  used  it  without  any 
thought  or  care.  For  augbt  he  knew  or 
seemed  to  care,  it  might  be,  and  doubtless, 
was,  becoming  more  and  more  dangerous 
from  day  to  day,  yet  be  did  not  even  remove 
tbe  covering  to  look  at  it.  Such  conduct  was 
culpable  In  tbe  highest  degree,  and  it  was  the 
proximate  cause  of  tbe  injury.  Defendants' 
negligence,  as  we  have  Just  said,  was  but  a 
remote  cause,  since  It  would  have  been  ren- 
dered Innocuous  had  plalntlfTs  master  per- 
formed his  subsequent  duty. 
The  Judgment  is  reversed.    All  concur. 


DOVE  V.  FANSLER. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Oct.   6,    1908.) 

1.  BviDENCB  (8  408*) — INTKNTION— Evidence. 

Acceptance  of  a  check  on  which  tbe  draw- 
er bad  written  the  words  "in  full  to  date"  did 
not  preclude  the  payee  from  showing,  by  evi- 
dence aliunde,  the  existence  of  a  different  intent 
from  that  which  the  words  indicated. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  1829-1842;    Dec  Dig.  8  408.*] 

2.  Alteration  of  Instbtjments  ({  20*)— Eba- 
BUBEs— Effect. 

Where  plaintiff  accepted  defendant's  check 
with  the  words  "in  full  to  date"  written  there- 
on, and  thereafter  erased  such  words  without 
defendant's  consent  before  cashing  the  check, 
the  words  so  erased  should  be  construed  most 
strongly  against  plaintiff,  precluding  a  recovery 
for  alleged  pre-existing  items  of  indebtedness  as 
a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  {{  15S-174:  Dec.  Dig. 
8  20.*] 

Error  to  Circuit  Court,  P«ttls  County; 
Louis  Hoffman,  Judge. 

Action  by  Ben  Dove  against  W.  D.  Pansier. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 


Bamett  &  Bamett,  for  appellant  C.  C. 
Lawson  and  Jesse  L.  England,  for  respond- 
ent. 

JOHNSON,  J.  Plaintiff  sued  defendant 
before  a  Justice  on  an  account  of  $51.25.  De- 
fendant answered  that  he  had  paid  ail  claims 
or  demands  of  plaintiff  in  full,  and  present- 
ed a  counterclaim  of  $20.  Trial  to  a  Jury 
in  tbe  circuit  court,  where  tbe  cause  was 
taken  by  appeal  resulted  in  a  verdict  and 
Judgment  for  plaintiff  in  the  sum  of  $31.25, 
and  defendant  appealed. 

Plaintiff  occupied  a  farm  of  defendant  as 
tenant,  and  tbe  Items  of  bis  alleged  demand 
grew  out  of  tbat  relationship.  All  of  them 
except  $10  accrued  In  1905.  Tbe  excepted 
item  arose  in  1906.  In  April,  1906,  tbe  rela- 
tions between  the  parties  were  somewhat 
strained.  One  of  tbe  matters  in  dispute  be- 
tween them  related  to  some  plowing  plain- 
tiff claimed  be  had  done  for  defendant,  for 
which  he  demanded  $3.  Under  date  of  April 
9tb  defendant  wrote  plaintiff:  "You  bring 
my  sickle  and  clover  seed  and  sacks  to  Mr. 
Roberts,  and  be  will  give  you  a  check  for 
$3.00  for  tbe  pretended  plowing;  the  sickle  is 
worth  $3.00;  2  sacks  is  worth  40c;  16  sacks  is 
worth  80c;  2  gal.  clover  seed  $2.00.  The  $3.00 
I  offer  for  tbe  pretended  plowing  is  in  tbe 
way  of  a  compromise,  as  you  have  no  lease 
at  all  on  my  place,  and  I  don't  want  you  in- 
side by  fields  any  longer  than  it  takes  to 
get  what  you  have  there  away.  Tour  brush 
scythe  is  at  the  house."  The  next  day  plain- 
tiff received  from  defendant  the  following 
check:  "Sedalla,  Mo.  4,  10,  1906.  Sedalia 
National  Bank:  Pay  to  tbe  order  of  Ben 
Dove  three  dollars.  $3.00.  In  full  to  date. 
B.  D.  Fansler."  Plaintiff  kept  tbe  check  un- 
til August  13,  1906,  when  he  cashed  it 
Shortly  after  receiving  it,  he  presented  an 
account  of  $12.25  to  defendant,  and  demanded 
payment.  Defendant  replied  by  shaking  his 
fist  at  plaintiff,  and  the  latter  withdrew. 
Tbe  items  of  this  account  appear  in  the  state- 
ment in  suit.  In  explanation  of  bis  long  de- 
lay in  cashing  the  check,  plaintiff  testified: 
"I  did  not  go  back  and  ask  Dr.  Fansler  to 
give  me  another  check  before  I  cashed  this. 
I  laid  It  away  and  could  not  find  it,  and  I 
told  him  so,  beicause  there  was  a  receipt  on 
it  that  I  would  not  take  tbat  receipt.  I 
would  not  let  him  give  me  tbe  money  without 
paying  me  tbe  whole  rest  He  told  me  when 
I  lose  it  he  would  give  me  another  one.  He 
would  not  give  me  another  because  he  want- 
ed me  to  find  it  back,  and  I  hunted  and 
found  it"  When  be  found  It,  he  took  it  to 
bis  lawyer,  who  erased  tbe  Words  "in  full 
to  date"  from  its  face.  This,  it  is  admitted, 
was  done  without  the  knowledge  or  con- 
sent of  defendant,  and  before  the  check  was 
paid  by  the  bank. 

The  court  permitted  plaintiff  to  testify 
that  the  check  was  not  intended  to  cover  the 
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Items  of  tbe  accoimt  In  emit  wllich  had  accru- 
ed before  Its  date,  and  refused  to  give  the  fol- 
lowing Instruction  asked  by  defendant:  "The 
court  Instructs  the  jury,  that  under  the  evi- 
dence In  this  case,  you  cannot  find  anything 
for  plaintiff  on  any  Item  or  items  of  the  ac- 
count accruing  prior  to  the  date  of  April  10, 
1906.  the  date  of  the  $3  check  which  ex- 
pressed to  be  in  full  to  that  date."  At  th* 
request  of  defendant,  the  court  did-  Instruct 
the  jury:  "It  is  admitted  In  this  case  that 
the  plaintltrs  attorney  in  this  case  idtered 
the  ?3  check  dated  April  10,  1906,  given  by 
defendant  to  plaintiff  by  erasing  the  words 
'In  full  to  date'  therefrom,  and  that  too  with- 
out the  knowledge  or  consent  of  the  defend- 
ant, and  the  court  Instructs  you  that  in  law 
he  is  presumed  to  have  done  so  for  the 
wrongful  purpose  of  altering  the  legal  effect 
of  said  check,  and  to  destroy  its  effect  as 
evidence  of  a  settlement  in  this  case  between 
plaintiff  and  defendant,  and  from  such  fact 
you  are  Justified  In  presuming  that  the  said 
check  was  given  by  defendant  and  accepted 
by  plaintiff  as  full  settlement  between  said 
parties,  and  full  payment  of  all  claims  due 
plaintiff  at  that  date,  and  that  plaintiff, 
through  his  attorney,  was  wrongfully  attempt- 
ing to  destroy  the  evidence  thereof."  We 
think  the  trial  court  erred  in  not  giving  the 
peremptory  Instruction  to  find  against  plain- 
tiff on  the  items  of  the  account  in  existence 
at  the  date  of  the  check.  The  words  "in  full 
to  date"  written  on  the  check  were  prima 
fade  evidence  of  a  mutual  intention  to  treat 
the  payment  as  a  complete  satisfaction  of 
all  claims  held  by  the  payee  against  the 
payor.  Had  plaintiff  refrained  from  erasing 
them,  he  would  have  been  in  position  to  show 
by  evidence  aliunde  the  existence  of  a  dif- 
ferent Intention  from  that  which  they  In- 
dicated. He  might  have  shown  that  the 
par+.'es  did  not  Intend  that  the  pajTnent  evi- 
denced was  given  or  accepted  in  satisfaction 
of  the  demand  in  suit.  Bigbee  v.  Ckiombs,  64 
Mo.  529;  Grumley  v.  Webb,  44  Mo.  444,  100 
Am.  Dec.  304;  Tate  v.  Railroad  (Mo.  App.) 
110  S.  W.  622.  But  the  fact  that  plaintiff 
attempted  to  destroy  the  written  evidence 
bearing  on  the  issue  of  what  was  the  real  In- 
tention of  the  parties  brings  into  operation 
the  mjixlm,  "Omnia  preesumnntur  contra 
spoUatorem."  As  a  matter  of  law  every  pre- 
sumption must  be  indulged  against  the  de- 
spoiler.  When  plaintiff  admitted  the  wrong- 
ful erasure  of  the  words,  he  thereby  confess- 
ed that  they  should  receive  the  strongest 
interpretation  against  his  Interest;  L  e.,  that 
they  were  Inserted  as  evidence  of  a  mutual 
Intention  that  the  payment  should  operate  as 
an  extinguishment  of  all  demands  held  or 
claimed  by  plaintiff  at  that  time.  "It  is 
because  of  the  very  fact  that  the  evidence  of 
the  plaintiff,  the  proofs  of  his  claim  or  the 
muniments  of  his  title,  have  been  destroyed, 
that  the  law  In  hatred  of  the  spoiler  baffles 


tbe  destroyer,  and  thwarts  his  iniquitous  pur- 
pose by  indulging  a  presumption  which  sup- 
plies the  lost  proof,  and  thus  defeats  the 
wrongdoer  by  the  very  means  he  had  so  con- 
fidently employed  to  perpetrate  the  wrong." 
Pomeroy  v.  Benton,  77  Mo.  64.  So,  when  the 
evidence  attempted  to  be  destroyed  is  produc- 
ed at  the  trial,  the  presumptions  by  which 
Its  interpretation  Is  to  be  determined  are  of 
the  same  nature  and  governed  by  the  same 
rules  as  those  which  pertain  to  cases  where 
the  evidence  is  destroyed  and  cannot  be  pro- 
duced. As  the  words  erased  from  the  check 
were  susceptible  of  the  Interpretation  we 
have  placed  on  them,  the  court  should  have 
placed  such  construction  on  them  as  a  matter 
of  law,  and  not  treated  the  question  of  In- 
tention as  an  Issue  of  fact  for  the  jury. 

The  judgment  is  reversed,  and  the  cause  re- 
manded.   All  concur. 


MOSELBT  V.  MISSOURI  PAC.  RT.  CO. 

(Kansas  City  Court  of  Appeals.  Missouri. 

Oct    5,    1908.) 

1.  Action  ({  48*)— Joindeb  of  Causes  of  Ac- 
tion. 

In  an  action  against  a  carrier  for  failure 
to  deliver  a  shipment,  plaintiff,  to  meet  different 
phases  of  proof,  may  plead  in  separate  counts 
a  breach  of  the  common-law  duty  of  the  car- 
rier to  deliver,  a  conver^on  of  the  propertr,  and 
a  breach  of  contract  to  deliver  in  a  reasonable 
time;  the  causes  of  action  not  being  inconsist- 
ent, since  proof  of  one  does  not  necessarily  dis- 
prove either  of  the  others. 

[Eid.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  8  48.  •] 

2.  Tkial  (8  330*)- Vebdiot  — Genebai,  Ver- 
dict ON  Sbvebal  Causes  of  Actior— Suf- 
ficiency. 

The  rule  that,  when  the  petition  sets  out 
several  distinct  causes  of  action,  a  verdict  for 
the  gross  sum  cannot  be  sustained,  but  there 
should  be  a  separate  verdict  on  each  cause  that 
the  court  may  know  how  the  issues  were  found, 
does  not  apply  where  there  is  but  one  cause 
of  action  stated  in  a  different  manner  in  dif- 
ferent counts  so  as  to  meet  any  possible  state 
of  facts  that  may  be  shown  by  the  evidence, 
since  in  such  case  a  finding  upon  any  one  of 
the  counts  would  be  a  bar  to  further  recovery 
on  any  count. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
Dig.  8  777;   Dec.  Dig.  8  330.*] 

8.  Appeal  and  Ebrob  (§  204*)— Resebvation 
OF  Grounds  or  Review  —  Objectioks  to 
Evidence. 

Objections  to  evidence  not  made  when  It 
was  offered  will  not  be  considered  on  appeal,  and 
hence,  when  a  letter  was  objected  to  by  de- 
fendant only  because  written  after  suit  was 
brought  and  because  an  offer  of  compromise,  the 
objection  that  the  letter  was  hearsay,  admissible 
only  on  the  theory  that  it  contained  an  admis- 
sion against  the  interests  of  defendant,  while 
it  did  not  appear  that  the  writer  bad  authority 
to  make  an  admission  binding  defendant,  will 
not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  1258-1280;  Dec.  Dig.  8 
204.*] 
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4.  Btidenck  (I  213*)— CoicPETENOT— Offer  of 

COMFBOUIBE. 

A  letter  by  a  railroad  officer  In  reply  to 
another,  statinc  that  the  writer  was  entitled  to 
the  prcKteeds  of  sale  of  a  shipment  which  had 
been  refused  on  deliver;,  and  requesting  informa- 
tion as  to  the  amount  thereof,  which  stated  snch 
amount  and  that  it  was  in  the  company  treasury 
subject  to  claim,  was  not  inadmissible  as  an 
offer  of  compromise. 

[EJd.  Note.— For  other  cases,  see  Evidence 
Cent.  Dig.  {  746 ;    Dec  Dig.  I  213.») 

Error  to  Clrcnlt  Court,  Jackscm  County; 
Edw.  P.  Gates,  Judge. 

Action  by  W.  J.  Moseley  against  the  Mis- 
Bouri  Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Elijah  Boblnsoa  and  Harris  Robinson,  for 
plaintiff  In  error. 

JOHNSON,  J.  On  June  24,  1903,  plaintiff 
delivered  a  car  of  com  to  defendant  railroad 
company  at  the  station  of  Levasy,  Mo.,  and 
defendant  undertook  for  hire  to  transport  the 
com  to  Ennla,  Tex.,  and  there  to  deliver  it  to 
plaintiff,  the  consignee.  Plaintiff  alleges  that 
the  property  was  not  delivered,  and  prays 
judgment  for  its  value.  The  petition  is  in 
three  counts — ^in  the  first,  a  breach  of  the  com- 
mon-law duty  of  the  carrier  to  deliver  is  al> 
leged;  in  the  second,  a  conversion  of  the  prop- 
erty ;  and.  In  the  third,  a  breach  of  a  contract 
to  deliver  in  a  reasonable  time.  Defendant  al- 
leges in  its  answer  that  it  permitted  plaintiff 
to  load  the  com  In  a  car  at  Levasy  on  June 
12,  1903,  as  an  accommodation  to  hUn;  that 
the  property  at  the  time  was  in  danger  of  de- 
struction by  the  great  flood  of  the  Missouri 
river  then  prevailing,  and  that  it  would  have 
been  destroyed  had  It  been  left  in  the  crib 
where  it  was  stored;  that  on  June  24th  plain- 
tiff requested  defendant  to  Issue  him  a  bill 
of  lading  for  the  transportation  of  the  car  to 
Ennis,  Tex.,  and  defendant  compiled  with  the 
request  on  the  understanding  and  agreement 
that  the  shipment  was  received  subject  to 
delays,  as  defendant's  railroad  was  in  a  crip- 
pled and  congested  condition  from  the  ravages 
of  the  flood,  and  was  disabled  from  forward- 
ing the  car  promptly;  that  on  July  17th  the 
car  was  started  on  its  Journey,  and  in  due 
time  was  delivered  at  Texarkana,  the  end  of 
defendant's  line,  to  a  connecting  carrier,  and 
was  hauled  without  delay  from  that  place  to 
Bnnls.  Further,  It  is  stated  that  plaintiff 
refused  to  receive  the  com  at  Ennis,  and  the 
connecting  carrier  sold  it,  paid  the  freight 
charges  out  of  the  proceeds,  and  retained  the 
remainder  for  the  benefit  of  the  owner  of  the 
property.  It  appears  from  the  evidence  that, 
immediately  after  be  received  the  bill  of 
lading,  plaintiff  indorsed  it  to  the  Linton 
Grain  Company  of  Kansas  City,  which  was 
acting  as  plaintiff's  broker  and  had  sold  the 
com  at  Ennis.  At  the  time  of  this  transfer 
the  grain  company  advanced  plaintiff  $298. 
Because  of  the  great  delay  In  transportation 


of  the  car,  the  purchaser  at  Ennis  refused  to 
accept  the  com,  and  threw  It  back  on  the 
handd  of  the  Linton  Grain  Company,  which, 
in  turn,  required  plaintiff  to  refund  the 
amount  of  the  advancement,  and  returned  to 
him  the  bill  of  lading.  Evidence  Introduced 
by  defendant  shows  that  the  delay  In  for- 
warding the  car  was  agreed  to  by  plaintiff, 
but  this  is  contradicted  by  the  evidence  of 
plaintiff.  It  was  shown  that  from  four  to 
seven  days  would  have  been  a  reasonable  time 
to  consume  In  the  transportation,  and  it  is 
conceded  that  the  com  was  not  delivered  to 
plaintiff  or  on  his  order,  but  was  sold  by  the 
connecting  carrier,  and  net  proceeds  of  $39 
realized  for  the  owner,  which,  however,  Is 
still  In  the  hands  of  the  connecting  carrier. 

At  the  request  of  plaintiff,  the  court  in- 
structed the  Jury  as  follows:  "The  court  In- 
structs the  Jury  that,  under  the  pleadings  and 
undisputed  evidence  In  this  case,  defendant  on 
June  24,  1903,  received  of  plaintiff  the  car 
load  of  com  described  in  plaintifTs  petition, 
and  Issued  a  bill  of  lading  therefor ;  that  said 
car  of  com  remained  at  Levasy  station  from 
said  24th  day  of  June  until  July  6,  1903,  when 
it  was  sent  by  defendant  to  Myrick  station, 
on  defendant's  line,  and  there  remained  until 
July  17,  1903.  If,  therefore,  yon  further  find 
and  believe  from  the  evidence  that  snch  delay 
in  the  transportation  of  said  com  was  without 
plalntlfTs  consent  or  knowledge,  and  that  the 
same  was  unnecessary  and  unreasonable,  and 
that,  by  reason  of  said  delay,  plaintiff's  con- 
signee of  said  corn  at  Ennis,  Tex.,  refused  to 
accept  the  same,  and  that  defendant  thereupon 
failed  or  refused  to  comply  with  its  contract 
by  retaining  said  corn  for  plaintiff  as  ware- 
houseman, or  storing  said  corn  In  a  public 
warehouse  at  plaintiffs  risk  and  expense  and 
notifying  plaintiff  thereof,  and  otherwise  dis- 
posed of  said  corn  without  accounting  to  plain- 
tiff for  Its  value,  then  defendant  was  guilty 
of  breach  of  contract  with  plaintiff  and  of  eon- 
version,  and  liable  to  plaintiff  for  all  damages 
sustained  by  reason  thereof  in  a  sum  not  to 
exceed  the  sum  of  $208,  with  6  per  cent,  from 
July  22,  1903,  and  you  will  so  find  on  third 
count  of  plaintiff's  petition.  The  court  In- 
stracts  the  Jury  that,  under  the  terms  of  the 
bill  of  lading  Introduced  in  evidence,  the  de- 
fendant contracted  with  plaintiff  to  carry  the 
car  of  com  In  question  from  Levasy,  Mo.,  to 
Ennis,  Tex.,  and  thereby  became  responsible 
to  plaintiff  and  liable  for  the  acts  of  defend- 
ant's connecting  carriers  over  whose  lines  said 
com  may  have  passed.  And,  If  you  And  that 
said  corn  was  converted  without  accounting 
to  plaintiff  for  the  value  thereof,  then  your 
verdict  must  be  for  plaintiff  on  third  count  of 
petition,  even  though  you  further  flnd  that 
said  com  was  converted  by  some  other  road 
than  the  defendant  The  court  further  in- 
structs the  Jury  that,  In  case  you  flnd  for 
plaintiff,  you  will  assess  plaintiff's  damages 
at  such  amount  as  you  may  believe  from  the 
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evidence  to  be  the  reasonable  and  fair  market 
▼alue  of  com  at  Ennis,  Tex.,  at  the  time  de- 
fendant agreed  to  deliver  tlie  same;  and  yon 
may  also  allow  to  plaintiff  Interest  at  tbe  rate 
of  6  per  cent  of  the  value  of  said  com  from 
said  time." 

The  following  instructions  were  given  at  the 
instance  of  defendant:  "The  court  instructs 
the  Jury  that  defendant  was  not  bound  to 
transport  plalntlfTs  com  to  its  destination  in 
any  particular  length  of  time  or  by  any  apecl- 
&ed  date,  and  your  verdict,  therefore,  must 
t>e  for  the  defendant,  unless  it  has  l)een 
proven  to  your  reasonable  satlsfactfon  by  the 
greater  weight  of  all  the  evidence  In  this  case 
that  defendant  did  not  transport  said  com  to 
its  destination  in  a  reasonable  time,  taking 
Into  consideration  the  then  existing  circum- 
stances." "The  court  instructs  the  Jury  that 
It  devolves  upon  plaintiCT  to  prove  to  your  rea- 
sonable satisfaction  by  the  greater  weight  of 
all  the  credible  evidence  in  this  case  that  de- 
fendant did  not  deliver  the  com  In  controversy 
here  to  the  consignee  at  Ennls,  Tex.,  and,  un- 
less you  believe  plaintiff  has  so  proven  said 
failure  to  deliver,  your  verdict  must  be  for 
the  defendant" 

The  jury  returned  a  general  verdict  for 
plahitlff  in  the  sum  of  $347.50. 

Defendant  argues  that  the  court  erred  in 
refusing  Its  request  for  an  instruction 'direct- 
ing a  verdict  In  its  favor  on  the  first  and  sec- 
ond counts  of  the  petition,  but  we  think  the 
evidence  was  sufficient  to  support  a  verdict 
on  each  of  these  counts  as  well  as  on  the  third 
count,  and  that  the  causes  of  action  pleaded 
In  the  several  counts  might  be  Joined  in  one 
action.  Recently  we  held  that  "the  owner  of 
goods  lost  in  transportation  by  a  cause  which 
will  not  relieve  the  carrier  from  liability  may 
have  several  different  causes  of  action,  any 
one  of  which  he  may  elect  to  prosecute.  He 
may  sue,  as  we  have  said,  in  tort  for  breach 
of  the  common-law  duty  to  deliver,  or  for 
breach  of  the  contract  of  transportation,  or, 
by  treating  the  carrier  as  a  mere  bailee,  may 
allege  the  specific  tortious  act  by  which  the 
goods  were  lost  ind  found  his  right  to  re- 
cover on  that"  Creamery  Co.  v.  Railroad, 
128  Mo.  App.  420,  107  S.  W.  402.  No  good 
reason  appears  for  saying  that  plaintiff  may 
not  plead  such  different  causes  In  one  peti- 
tion but  In  separate  counts  In  order  to  meet 
different  phases  of  proof.  Certainly  they  are 
not  inconsistent,  since  proof  of  one  does  not 
necessarily  disprove  either  of  the  others. 

But  defendant  contends,  further,  and  we 
find  the  point  preserved  In  tbe  motion  In  ar- 
rest of  Judgment,  that  the  verdict,  being 
general,  is  not  responsive  to  all  the  issues 
tendered  In  the  petition.  It  has  been  held 
repeatedly  that,  when  the  petition  sets  out 
several  distinct  causes  of  action,  a  verdict 
for  the  entire  and  gross  sum  cannot  be  sus- 
tained. There  should  be  a  separate  verdict 
on  each  cause  or  count  in  order  that  the 
court  may  know  how  the  Issues  were  found. 
But  It  is  Just  as  well  settled  that  this  rale 


does  not  apply  "where  there  is  really  but 
one  cause  of  action  stated  in  a  different 
manner  In  different  counts  so  as  to  meet 
any  possible  state  of  facts  that  may  be 
shown  by  the  evidence.  In  such  case  a  find- 
ing upon  any  one  of  the  counts  would  be  a 
bar  to  any  further  recovery  on  any  count 
In  tbe  petition,  and  a  general  verdict  for 
tbe  plaintiff  would  be  sufficient"  Owens  v. 
Bailroad,  58  Mo.  386 ;  Brownell  v.  Bailroad. 
47  Mo.  239;  Campbell  v.  King,  32  Mo.  App. 
88;  Burbrldge  ▼.  Railway,  36  Mo.  App.  669; 
Lancaster  v.  Insurance  Co.,  92  Mo.  460,  5 
S.  W.  23,  1  Am.  St  Rep.  739.  The  different 
cotmts  in  the  petition  before  us  deal  with 
the  same  transaction,  the  same  subject-mat> 
ter,  call  for  the  assessment  of  tbe  same  dam- 
ages, and  the  verdict  on  one  undoubtedly 
would  afford  a  complete  bar  to  the  prosecu- 
tion of  a  future  action  on  a  cause  pleaded  in 
either  of  the  others.  We  deem  the  verdict 
sufficient  to  support  the  Judgment 

Point  Is  made  that  the  court  erred  in  ad- 
mitting in  evidence,  over  the  objection  of  de- 
fendant, the  following  letter  written  by  the 
freight  claim  agent  of  defendant:  "St  Louis, 
Mo.,  November  0,  1903.  Linton  Grain  Co., 
Kansas  City,  Mo. — Gentlemen:  In  reply  to 
your  favor  August  23d,  beg  to  advise  com 
from  I.  M.  11376  was  sold,  with  a  net  result 
of  $39.00,  which  amount  is  in  the  treasury 
of  the  H.  &  T.  0.  R.  R.  subject  to.  claim. 
Please  send  your  claim  direct  to  W.  H.  Tay- 
lor, acting  general  freight  agent,  Houston, 
Texas,  giving  reference  In  your  letter  of 
transmittal  to  W.  T.  6443  and  my  R.  G. 
57568.  Yours  truly,  J.  S.  Tustin,  F.  C.  A." 
This  letter  was  in  response  to  one  written 
Mr.  Tbstin  by  the  Linton  Grain  Company, 
in  which  the  writer  said:  "We  are  advised 
by  your  commercial  office  here  that  car  11376 
billed  by  W.  J.  Moseley,  Levasy,  Mo.,  to  W. 
3.  Moseley,  Ennls,  Texas,  has  been  by  your 
orders  sold  at  public  auction  at  Houston, 
Texas.  We  hold,  and  always  have  held,  the 
bin  of  lading  on  this  car  dated  June  24,  '03. 
Will  you  kindly  furnish  us  the  amount  re- 
ceived by  the  Missouri  Pacific  from  the  sale 
of  this  car?"  The  first  objection  urged 
against  the  admissibility  of  Mr.  Tustin's  let- 
ter is  that  It  was  "hearsay  evidence,  and 
only  admissible  on  the  theory  that  it  con- 
tained an  admission  against  the  Interests  of 
defendant,  and  It  was  not  shown  that  3.  B. 
Tustin,  who  wrote  it,  had  any  authority  to 
make  any  admission  binding  defendant  or 
that  the  scope  of  his  dntles  was  such  that 
such  authority  might  be  Inferred."  This 
ground  cannot  be  considered,  for  the  reason 
that  It  was  not  included  In  the  objection 
made  at  the  trial  when  the  letter  was  offered. 
The  only  ground  of  objection,  then,  was  that 
the  letter  was  Inadmissible  "because  it  was 
written  after  the  suit  was  brought  and  is  an 
offer  of  compromise.  It  Is  a  privileged  com- 
munication, and  we  object  to  it"  Objections 
to  evidence  not  interposed  at  the  time  tbe 
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evidence  Is  offered  will  not  be  considered  In 
the  appellate  court  There  Is  nothing  In  the 
point  that  the  correspondence  related  to  the 
subject  of  compromise,  and  consequently  that 
the  letter  should  be  treated  as  a  privileged 
communication.  The  letter  of  the  Linton 
Grain  Company  contained  nothing  but  a 
statement  that  the  writer,  as  the  bolder  of 
the  bill  of  lading,  was  entitled  to  the  pro- 
ceeds of  the  sale  of  the  grain  and  a  request 
to  be  Informed  of  the  amount  of  such  pro- 
ceeds; and  the  letter  of  Mr.  Tustin  con- 
tained nothing  more  than  a  proper  answer 
to  the  Inquiry.  In  no  sense  was  it  an  offer 
of  compromise. 

Further,  It  is  urged  that  there  is  no  evi- 
dence in  the  record  of  the  market  value  of 
the  grain  at  Ennis,  Tex.,  at  the  time  when 
It  should  have  been  delivered  to  the  con- 
signee had  delivery  been  made  in  a  reasona- 
ble time.  Mr.  Linton,  Introduced  as  a  wit- 
ness by  plaintiff,  testified  that  the  reasona- 
ble market  value  of  the  grain  at  that  time 
and  place  was  73  cents  per  bushel,  the  price 
at  which  it  had  been  sold,  and  we  are  of 
opinion  he  showed  himself  to  be  qualified  to 
testify  as  an  expert 

Other  points  are  made,  but  they  are  clear- 
ly without  merit  and  need  not  be  noticed 
A  careful  Inspection  of  the  whole  record  con- 
vinces us  that  the  case  was  fairly  tried, 
properly  submitted  in  the  instructions  given 
the  jury,  and  that  the  verdict  is  for  the 
right   party. 

Accordingly  the  judgment  is  aflSrmed.  All 
concur. 


70LLT  V.  HUBBLBR  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Oct   19,   1008.) 

1.  Appeal  and  E^bob  (§  990*)  —  Review — 
Scope— Equity  Case. 

On  appeal  in  an  equity  case,  isBues  of  fact, 
as  well  as  of  law,  are  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  8896,  8898;  Dec.  Dig.  { 
990.»J 

2.  Pbincipai,  akd  Agent  (f  128*)— Authobi- 
TT  or  AoEWT— Evidence. 

Evidence  held  to  require  a  finding  that  P. 
was  plaintiff's  agent  to  make  loans  for  liim, 
and  wag  authorized  to  make  a  loan  to  defend- 
ant H. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Aeent   Cent   Dig.   {|   420-429;     Dec.    Dig.    I 

a.  Pbincipal  and  Agent  (5  122*)— Attthobi- 
tt  of  Agent— Btjbdbn  of  Proof. 

Where  defendants  claimed  that  P.  had  au- 
thority to  act  as  plaintiff's  agent  in  accepting 
payment  of  a  deed  of  trust,  the  burden  was  on 
defendants  to  establish  the  existence  of  such 
agency  by  proof  other  than  the  declarations 
of  P. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent   Dig.  {  416;   Dec.  Dig.  {  122.*] 


4.  Pbincipai.  and  Agent  (8  106*)— Fbattd  of 
Agent. 

P.,  acting  as  plaintiff's  agent,  made  a  loan 
to  defendant  H.,  receiving  a  note  secured  by  a 
deed  of  trust  therefor.  P.,  instead  of  sending 
plaintiff  the  genuine  note,  forged  oue  like  it, 
which  he  delivered,  and,  after  recording  the 
deed  of  trust,  in  some  manner  got  possession 
of  it.  P.  collected  interest  on  the  debt,  and 
afterwards  assigned  it  in  plaintiff's  name,  and 
converted  the  proceeds.  Held  that,  while  nei- 
ther the  possession  of  the  papers  nor  the  fact 
that  P.  was  plaintiff's  agent  to  negotiate  the 
loan  gave  him  authority  to  transfer  the  note 
and  deed,  such  transfer  was  in  effect  a  pay- 
ment thereof  as  against  plaintiff  within  P.'s 
authority  to  receive  payment  by  virtue  of  his 
possession  of  the  pHprrs. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  fS  299,  300;  Dec.  Dig.  | 
1(K>  ;*    Bills  and  Notes,  Cent  Dig.  i  1243.] 

5.  BnxB  AND  Notes  (S  433*)— Payment— Ik- 
dobbeuent. 

Payment  of  a  note  may  be  made  without 
the  payee  indorsing  it 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  S  433.*] 

a  Bills  and  Notes  (5  524*)  —  Possession — 

Evidence  of  Ownebbhip. 

Mere  poaseasion  of  an  unindorsed  negotia- 
ble note  made  payable  to  order  by  a  person 
other  than  the  ijayee  is  not  prima  facie  evi- 
dence of  ownership. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {|  1826-1829;  Dec.  Dig.  { 
524.*^ 

Appeal  from  Circuit  Court,  Callaway  Coun- 
ty;   A.  H.  Waller,  Judge. 

Action  by  Samuel  T.  Jolly  against  Fred  E. 
Huebler  and  otbers.  Judgment  for  plaintiff, 
and  defendants  appeal.     Reversed. 

David  H.  Harris,  for  appellants.  Robert 
McPheeters  and  N.  D.  Thurmond,  for  re- 
spondent 

JOHNSON,  J.  Action  in  equity  to  obtalu 
the  cancellation  of  a  release  of  a  deed  of 
trust  in  the  nature  of  a  mortgage,  on  the 
ground  that  the  release  was  made  and  en- 
tered on  the  margin  of  the  record  without 
autliority  from  plaintiff,  the  owner  and  hold- 
er of  the  Instrument  and  of  the  promissory 
note,  the  payment  of  which  it  secured.  Per- 
sonal judgment  for  the  amount  of  the  debt 
against  the  makers  of  the  note  and  fore- 
closure of  the  lien  of  the  deed  of  trust  are 
included  in  the  relief  prayed  for  in  the  peti- 
tion. Plaintiff  prevailed  in  the  trial  court, 
and  the  cause  Is  here  on  the  appeal  of  de- 
fendants. 

Material  facts  disclosed  by  the  evidence 
are  as  follows:  Plaintiff  is  a  very  old  mau 
living  In  Fulton,  who  Invested  his  money  la 
real  estate  loans.  In  1892  he  loaned  $1,200 
to  a  Mr.  Smith,  and  received  as  security  a 
deed  of  trust  on  80  acres  of  land  in  Calla- 
way county.  When  Interest  on  this  loan  ma- 
tured, it  was  paid  by  Smith  to  W.  R.  Penn, 
a  real  estate  agent  and  loan  broker  in  Ful- 
ton, and  plaintiff  received  the  proceeds  of 
such   payments   from  Penn.     In  September, 
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1897,  Smith  sold  the  farm  to  ietead&nt 
Huebler  for  $1,850,  with  the  nnderstanding 
that  Hfiebler  should  pay  $650  in  money,  and 
obtain  a  transfer  of  the  loan  in  a  way  to  re- 
lease Smith  from  his  obligation  to  plaintiff. 
Huebler  was  a  stranger  to  plaintiff,  and 
Smith  went  with  him  to  Fulton  to  assist  in 
procuring  a  loan  for  him.  They  called  on 
Penn  at  his  oflSce,  stated  their  business,  and 
were  Informed  by  him  that  It  was  not  neces- 
sary for  them  to  see  plaintiff,  as  he  (Penn) 
was  plaintiff's  agent  In  answer  to  the  sug- 
gestion made  by  Huebler's  brother,  who  was 
present,  Penn  said:  "There  is  no  use.  I 
am  his  agent  I  do  all  of  his  business,  col- 
lect his  interest,  and  make  his  notes."  Penn, 
acting  for  plaintiff,  then  agreed  to  loan 
Huebler  $1,200  on  the  land,  and  prepared  a 
negotiable  promissory  note  for  that  amount 
dated  September  10,  1887,  due  one  year  after 
date,  payable  to  the  order  of  plaintiff  and 
bearing  Interest  at  the  rate  of  8  per  cent 
per  annum  payable  annually.  Huebler  Im- 
mediately signed  the  note,  and  left  It  with 
Penn.  A  deed  of  trust  was  prepared  by 
Penn  and  given  to  Huebler,  who  took  it  to 
his  home  in  another  town  for  the  signature  of 
his  wUe,  and,  after  execution  and  acknowl- 
edgment by  both  him  and  his  wife,  delivered 
it  to  Penn  at  Fulton,  who.  In  turn,  delivered 
it  to  plaintiff.  But  plaintiff  was  not  given 
the  note  executed  by  Huebler.  Penn  fraudu- 
lently kept  that  in  his  possession,  and,  to  sat- 
isfy plaintiff,  made  a  duplicate  note  to  which 
he  forged  the  names  of  Huebler  and  his  wife, 
and  gave  it  to  plaintiff  as  the  original  note. 
Plaintiff  filed  the  deed  of  trust  with  the  re- 
corder of  deeds,  but,  after  it  was  recorded, 
it  fell  Into  the  hands  of  Penn  In  some  man- 
ner not  disclosed,  and  thereafter  Penn  had 
possession  of  both  note  and  trust  deed,  and 
plaintiff  had  nothing  but  the  forged  note. 
Penn  released  the  Smith  deed  of  trust  on 
the  margin  of  the  record.  In  March  of  the 
following  year  Huebler  agreed  to  sell  Oie 
land  to  a  Mr.  Callcott,  who,  in  order  to  make 
payment  of  the  purchase  price,  tried  to  se- 
cure a  loan  of  $1,250.  Huebler  and  Callcott 
applied  to  plaintiff  personally  for  the  loan. 
Huebler  testified:  "Mr.  Callcott  and  I  went 
to  Mr.  Jolly  to  see  him  about  the  loan,  if 
Mr.  Callcott  could  get  this  money  that  I 
had.  Mr.  Jolly  told  us  that  he  could  not  do 
anything  for  us;  that  Mr.  Penn  was  trans- 
acting his  business,  and  was  his  agent  and 
that  he  could  not  do  anything  for  us,  for  us 
to  go  to  Mr.  Penn;  that  he  would  do  the 
business,  and  whatever  he  did  was  satisfac- 
tory to  him.  Q.  What  else  did  he  say  with 
reference  to  Mr.  Penn  collecting  the  inter- 
est and  note?  A.  He  told  us  that  when  It 
came  due  to  go  to  Mr.  Penn.  Q.  That  Inter- 
est was  to  be  paid  to  Mr.  Penn?  A.  Yes, 
sir."  They  went  to  Mr.  Penn,  who  refused 
the  loan,  and  the  proposed  sale  was  aban- 
doned. Huebler  paid  interest  on  the  note 
as  it  matured  for  three  years,  and  then  quit 
paying.    AU  of  the  payments  were  made  to 


Penn,  the  first  one  at  his  office,  and  the  oth- 
ers by  remittance.  'After  the  note  became 
due,  no  demand  was  made  for  the  principal, 
but  Penn  wrote  some  letters  to  Huebler  of 
a  severe  tenor,  threatening  to  foreclose  If 
the  interest  were  not  paid.  In  1902  Huebler 
made  arrangements  to  have  the  loan  carried 
by  August  Toedtmann  of  Hermann,  and  had 
his  attorney  write  to  Penn  to  forward  the 
deed  of  trust  and  note  to  a  bank  at  Hermann 
for  collection.  Penn  Indorsed  on  the  back 
of  the  note,  "For  value  received,  I  hereby 
assign  the  within  note  to  August  Toedtmann 
without  recourse,"  and  signed  plaintlS's 
name  to  the  Indorsement,  and  forwarded  the 
note  and  deed  of  trust  to  the  Hermann  bank. 
Toedtmann  paid  the  full  amount  then  due  on 
the  note  to  the  bank,  and  the  proceeds  were 
forwarded  to  Penn,  who  converted  them  to 
his  own  use.  Toedtmann  then  Indorsed  and 
delivered  the  note  to  Robert  Walker,  and  de- 
livered the  deed  of  trust  to  him.  Walker 
took  the  papers  to  the  office  of  the  recorder  of 
deeds,  and  released  the  deed  of  trust  om 
May  8,  1902.  In  1901  Huebler  procured  a 
new  loan  from  defendants  W.  D.  Townlcy 
and  R.  J.  Bryan,  and  gave  them  a  deed  of 
trust  on  the  land  to  secure  its  payment  In 
1905  Penn  committed  suicide  on  the  eve  of 
the  discovery  that  he  had  perpetrated  many 
crimes  and  frauds  similar  to  that  under  con- 
sideration. 

The  facts  we  have  stated  are  most  favor- 
able to  defendant's  side  of  the  controversy. 
Plaintiff  In  his  testimony  denies  that  he  em- 
ployed or  recognized  Penn  as  his  agent  In 
the  transaction  at  any  stage,  and  states  facta 
which  tend  strongly  to  support  his  conten- 
tion that  Penn  was  Huebler's  representative. 
He  testified:  "Q.  What  were  the  circum- 
stances under  which  the  loan  was  made?  A. 
Mr.  Huebler  and  some  other  man — ^I  don't 
know  who  It  was-^ame  to  my  house  at  the 
time.  I  am  not  so  certain  but  what  it  was 
Mr.  Smith.  I  don't  know  who  It  was.  But 
Smith  was  connected  with  it.  I  had  a  note 
and  deed  of  trust  on  this  land  from  Smith. 
Smith  either  sent  him  or  come  with  him. 
Huebler  wanted  to  know  if  I  would  turn 
these  over;  what  money  Smith  owed  me, 
and  let  him  give  a  new  deed  of  trust  and 
note  on  the  place,  and  I  told  him  I  thought 
so.  He  wanted — I  forget — $1,250  is  all  I 
have  any  recollection  of  now.  If  I  am  not 
mistaken,  he  come  twice;  but  I  will  not  be 
certain  about  that  Q.  After  he  applied  for 
money,  what  did  you  tell  him  then?  A.  I 
told  him  that  I  could,  but  that  I  would  have 
to  see  something  about  the  value  of  the 
place  'before  I  loan  you  that;  but  you  can 
get  it  I  have  no  use  for  it,  and  you  can 
get  it'  And  he  says  to  me,  he  says:  'I  live 
a  good  ways  and  have  my  work  to  do,  and  I 
will  make  Mr.  Penn  my  agent,  and  have  him 
fix  that  all  up  and  deliver  them  to  you  when 
I  get  the  money,  or  deliver  the  whole  thing 
to  Mr.  Penn.'  •  *  •  I  told  him  he  could 
get  the  money,  and  In  a  day  or  two  Dick 
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Penn  fixed  np  tbe  papen.  Haebler  said 
for  blm  to  do  It  and  I  consented."  Plaintiff 
is  quite  positive  that  he  received  the  deed  of 
trust  from  Penn  and  took  it  to  the  recorder's 
office,  but  is  unable  to  tell  how  it  became 
lodged  in  the  possession  of  Penn.  He  admits 
that  Hnebler  and  Callcott  called  on  blm, 
bnt,  beyond  denying  that  he  referred  tliem 
to  Penn  or  that  be  stated  Penn  was  his 
agent,  states  nothing  at  all  with  referoice 
to  what  occurred  at  that  interview.  Callcott, 
who  was  introduced  as  a  witness  by  defend- 
ants, said:  "Mr.  Hnebler  and  I  were  on  a 
trade,  and,  if  I  got  the  money,  was  going 
to  buy.  Went  to  Mr.  Jolly,  and  asked  blm 
about  tbe  money.  He  said  be  didn't  care 
bow  long  it  stood  on  the  place,  just  so  he 
got  the  interest.  I  didn't  have  enough  mon- 
ey, and  I  conld  not  get  any  more  on  tbe  place, 
and  so  conld  not  make  tbe  trade.  He  said 
that  be  could  not  do  any  business  with  me, 
that  Penn  was  his  agent,  and  he  says:  'Mr. 
Penn  does  my  business,  and  collects  my  in- 
terest, and  attends  to  my  business  all 
through.'"  Wbm  tbe  note  matured,  plain- 
tiff did  not  care  to  collect  tbe  principal,  but 
took  the  forged  note  to  Penn's  office  and 
coUected  the  amount  of  Interest  due,  and 
Penn  hidorsed  the  payment  on  tbe  back  of 
the  note  and  returned  tbe  note  to  plaintiff. 
This  was  done  every  year,  the  last  iwyment 
being  indorsed  by  Penn  on  October  10,  1901. 
There  is  no  room  to  doubt  that  Penn  fraudu- 
lently concealed  from  plaintiff  the  fact  tbat 
he  had  transferred  the  papers  to  Toedtmann, 
had  received  the  principal  of  the  note,  and 
that  the  deed  of  trust  bad  been  satisfied  of 
record.  To  prevent  the  arising  of  any  cause 
for  suspicion,  Penn  paid  tbe  interest  himself 
after  the  transfer  to  Toedtmann,  and  plain- 
tiff had  no  knowledge  of  the  deception  prac- 
ticed until  after  the  death  of  Penn.  Tbe  ex- 
plosion tbat  followed  that  event  brought  tbe 
facts  to  light,  and,  in  tbe  excitement  after 
the  discovery,  plaintiff  exclaimed  (so  wit- 
nesses for  defendant  say):  "This  is  the  way 
Penn  has  treated  me.  I  trusted  him  with 
my  business,  he  was  my  agent,  and  this  is 
tbe  way  be  has  done  me." 

Bearing  on  the  issue  of  agency,  as  well  as 
on  the  question  of  tbe  strength  and  accuracy 
of  plaintiff's  recollection,  is  tbe  following 
portion  of  bis  cross-examination:  "Q.  Dur- 
ing tbe  time  that  Mr.  Huebler  got  behind  in 
his  interest,  you  instructed  Mr.  Penn  to  stir 
him  up?  A.  I  don't  remember.  Q.  Didn't 
yon  tell  Mr.  Penn  to  write  to  him,  and  tell 
blm  yon  wonld  foreclose  the  deed  of  trust 
if  be  didn't  pay?  ▲.  I  don't  remember.  Q. 
Didn't  you  say  If  he  didn't  pay  tbat —  A., 
(interrupting)  I  don't  remember.  Q.  Yon  don't 
deny  that  yon  did  tell  Penn  to  write  to 
Hnebler?  A.  If  I  did,  I  don't  recall  It  Q. 
All  your  loans  were  made  through  Mr.  Penn? 
A.  Most  of  them  were.  Q.  Yon  collected 
yonr  Interest  through  Mr.  Penn?  A.  Some, 
and  some  came  to  me.  Q.  The  biggest  por- 
tion was  paid  you  through  Mr.   Feun?     A. 


I  eqiect  tbey  did.  Yea,  sir;  I  think  so." 
From  tbe  recitation  of  facts  In  tbe  Judgment 
rendered,  it  is  evident  the  learned  trial  Judge 
believed  the  note  delivered  by  Penn  to  Hueb- 
ler was  a  forgery.  He  found  that  Interest 
had  been  paid  to  plaintiff  to  October  10, 
1904,  but  made  no  finding  on  the  issue  of 
whether  Penn  was  the  agent  of  plaihtlff  or 
of  Huebler  in  making  tbe  loan  or  In  collect- 
ing the  Interest  The  theory  on  which  he 
decided  in  favor  of  plaintiff  appears  in  the 
following  extract  from  tbe  ju^ment:  "The 
court  doth  further  find  that  one  J.  B.  Penu, 

about  the  day  of  April,  1902,  falsely 

and  fraudulently  Indorsed  the  name  of  S.  T. 
Jolly  on  either  the  said  original  note  given 
by  said  Fred  E.  Huebler  to  Samuel  T.  Jolly, 
as  aforesaid,  or  on  a  counterfeit  and  forged 
imitation  of  said  note,  and  did  sell  the  same 
to  one  August  Toedtmann,  who  subsequent- 
ly assigned  and  transferred  same  to  one  Bob- 
ert  Walker,  and  that  Robert  Walker  on  tbe 
8tb  day  of  May,  1902,  duly  presented  same 
to  the  recorder  of  Callaway  county.  Mo.,  for 
cancellation,  and  tbe  said  Robert  Walker 
entered  satisfaction  of  said  note  and  deed 
of  trust  upon  tbe  margin  of  the  record  there- 
of In  said  recorder's  office;  tbat  said  can- 
cellation of  said  note  and  satisfaction  en- 
tered thereon  was  without  authority  from 
said  S.  T.  Jolly,  and  the  same  is  without  ef- 
fect and  void  as  to  the  rights  of  the  said 
a  T.  Jolly,  the  plaintiff." 

This  being  an  equity  case,  issues  of  fact 
as  well  as  of  law  are  before  us  for  review. 
We  approve  the  findings  of  fact  made  by  the 
trial  Judge,  believing,  as  does  he,  that  the 
indorsement  of  tbe  note  to  Toedtmann  was 
without  the  knowledge  of  plaintiff  and  made 
In  execution  of  criminal  purpose,  but  we  find 
It  important  to  state  the  result  of  our  solu- 
tion of  Issues  of  fact  which  were  warmly  con- 
tested by  the  parties,  but  not  mentioned  in 
the  findings  of  fact  We  are  of  opinion  that 
Penn  was  agent  of  plaintiff  duly  authorized 
to  conduct  the  transaction  of  making  the 
loan  to  Hnebler.  PlaintUTs  testimony  relat- 
ing to  this  issue,  though  no  doubt  honestly 
given,  fails  to  impress  us.  While  he  speaks 
positively  abont  the  most  important  facts, 
his  memory  relating  to  incidents  of  less  im- 
portance Is  defective.  This  is  not  suprls- 
Ing,  considering  his  great  age  and  the  length 
of  time  tbat  elapsed  between  the  events  abont 
which  he  testified  and  the  trial.  Not  only 
does  the  testimony  of  Huebler  and  his  wit- 
nesses bear  the  stamp  of  greater  accuracy, 
bnt  it  is  strongly  sui^wrted  by  facts  and  cir- 
cumstances about  which  there  can  be  no  real 
contention.  Plaintiff  and  Penn  lived  in  the 
same  city,  were  well  acquainted,  and  for 
years  the  large  part  of  plaintUTs  loan  busi- 
ness had  been  intrusted  to  and  transacted  by 
Penn.  In  permitting  Penn  to  conduct  the  ne- 
gotiations with  Huebler,  to  prepare  the  pa- 
pers, and  collect  the  interest  plaintiff  pur- 
sued bis  usual  course  of  business.  On  the 
other  hand,  Huebler  was  a  stranger  to  both 
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Pemi  and  plaintiff,  was  Introduced  by  Smith, 
wbo  transacted  his  business  with  plaintiff 
through  Fenn,  and,  when  assured  that  Penn 
had  plenary  authority  from  plaintiff.  It  was 
only  natural  that  be  should  conclude  It  was 
useless  for  him  to  Interview  plaintiff.  Nei- 
ther necessity  nor  convenience  comi)elled  him 
to  onptoy  an  agent  through  whom  to  pay  in- 
terest or  principal.  If  he  came  to  Fulton,  he 
could  transact  business  with  plaintiff  as  well 
as  with  Penn,  and.  If  he  made  remittances,  it 
would  not  have  been  more  convenient  to  send 
them  to  Penn  than  to  plaintiff.  Other  cir- 
cumstances are  worthy  of  notice.  Not  only 
did  Peon  collect  the  interest  on  this  loan  as 
on  others  made  by  plaintiff,  but  he  satisfied 
the  Smith  deed  of  trust  of  record,  and,  ei- 
ther with  the  consent  of  plaintiff  or  by  bis 
neglect,  was  suffered  to  obtain  and  keep  the 
Hnebler  deed  of  trust  We  are  not  saying 
that  these  facts  and  circumstances  either 
singly  or  In  combination  are  enough  In  them- 
selves to  establish  the  fact  that  Penn  was 
the  agent  of  plaintiff,  but  we  do  say  they 
tend  to  support  the  evidence  of  defendants, 
and  add  enough  to  Its  weight  to  give  It  a 
clear  preponderance  over  the  evidence  of 
plaintiff.  We  recognize  the  rules  that  throw 
the  burden  of  proof  on  defendants  to  estab- 
lish the  fact  of  the  existence  of  such  agency, 
and  require  other  proof  of  that  fact  than 
the  declarations  of  the  alleged  agent,  and  we 
find  that  defendants  have  fully  satisfied  the 
rules.  In  giving  credit  to  the  testimony  of 
Huebler,  we  adopt  his  version  of  the  inter- 
view he  had  with  plaintiff  in  March  follow- 
ing the  making  of  the  loan,  and  about  which 
the  recollection  of  plaintiff  seems  to  be  whol- 
ly deficient  On  that  occasion  plaintiff  stated 
to  Huebler  and  Calicott  that  Penn  was  his 
agent  In  ail  loan  matters,  and  directed  Hueb- 
ler to  pay  interest  to  Penn  when  it  became 
due.  This  statement  In  Itself  is  convincing 
proof  of  the  fact  of  agency.  The  scope  of 
that  agency  will  be  discussed  later  on.  The 
delivery  to  Penn  of  the  note  and  deed  of 
trust  duly  executed  was  a  delivery  to  plaintiff, 
bis  principal,  and.  If  through  the  fraud  of 
the  agent  the  note  failed  to  reach  the  hand 
of  plaintiff,  but,  instead,  a  spurious  note  was 
palmed  off  on  him  by  his  agent,  Huebler 
should  not  be  held  responsible  for  the  conse- 
quences of  that  fraud.  Plaintiff  must  bear 
the  brunt  of  it,  since  It  was  a  wrong  done  by 
his  agent  in  the  course  and  scope  of  the  em- 
ployment. Certainly,  after  being  informed 
by  plaintiff  that  Penn  was  authorized  to  col- 
lect the  interest,  Hnebler  was  Justified  in 
assuming  that  Penn  had  rightfully  obtained 
possession  of  the  note  and  deed  of  trust  and 
was  the  proper  person  to  receive  payments 
of  Interest.  We  agree  with  plaintiff  that 
neither  the  possession  of  the  papers  nor  the 
declaration  of  plaintiff  to  Huebler  clothed 
Penn  with  authority  to  sell  the  note  and  in- 
dorse It  with  the  name  of  plaintiff,  the  payee. 
These  fraudulent  acts  did  not  operate  to 
transfer  the  legal   title   to   Toedtmaun,  the 


purchaser,  because  the  sale  and  Indorsement 
of  the  note  were  outside  the  apparent  as  well 
as  the  real,  scope  of  his  authority.  But  it 
does  not  follow  that  these  acts  were  wholly 
without  effect  After  the  maturity  of  tbe 
note,  Huebler  was  entitled  to  indulge  in  tbe 
presumption  that  Penn  was  authorized  to 
collect  principal  as  well  as  Interest  Tbe 
rple  Is  settled  that  a  debtor  is  authorized  to 
Infer  that  an  agent  employed  to  negotiate  a 
loan  is  empowered  to  receive  both  the  prin- 
cipal and  Interest  from  bis  having  possession 
of  the  securities.  Not  only  did  Penn  hold 
continuous  possession  of  the  securitieB  for  a 
period  of  years  after  the  debt  became  due^ 
and  collect  Interest  apparently  with  the  aa- 
tborlty  of  plaintiff,  facts  known  to  and  acted 
upon  by  Huebler,  but  all  that  time  Huebler 
had  tbe  nnrecalled  instruction  of  plaintiff  to 
transact  with  Penn  all  business  connected 
with  the  loan.  The  collection  of  the  princi- 
pal thus  fell  within  both  tbe  actual  and  ap- 
parent scope  of  the  agency,  and,  though  the 
note  was  made  payable  to  tiie  order  of  plain- 
tiff, authority  to  collect  It  could  be,  and.  In 
fact,  was  conferred  on  Penn  without  indorse- 
ment of  the  note.  Had  Huebler  called  at  the- 
office  of  Penn,  found  tbe  unindorsed  note  in 
his  possession,  paid  to  him  the  amount  due 
thereon,  and  received  the  note,  that  would 
have  constituted  a  payment  to  plaintiff,  and 
the  subsequent  misappropriation  of  tbe  pro- 
ceeds by  Penn  would  have  been  plaintiff's 
loss.  In  ^ect,  this  Is  exactly  what  was 
done.  Huebler  exercised  bis  unconditional 
right  to  pay  bis  past-due  note.  Payment 
could  be  made  without  the  payee  Indorsing- 
tbe  note.  The  indorsement  forged  by  Penn 
was  void.  Toedtmann  acquired  no  legal  title- 
under  It  but,  as  Huebler  paid  the  amount 
due  to  an  agent  authorized  by  plaintiff  to- 
receive  such  payment  and  the  securities  were 
surrendered  by  the  agent  who  bad  them  in 
his  possession,  such  payment  to  tbe  agent 
was  payment  to  the  principal,  and  tbe  loss 
resulting  from  the  agent's  dishonesty  must  t>e- 
borne  by  the  principal.  Authorities  In  point 
are  as  follows :  Sharp  v.  Knox,  48  Mo.  App. 
169;  Whelan  v.  Rellly,  61  Mo.  565;  Rey- 
nolds V.  Railroad,  114  Mo.  App.  670,  00  S. 
W.  100 ;  Quigley  v.  Bank,  80  Ma  289,  50  Am. 
Rep.  503 ;  Dawson  v.  Wombles,  111  Mo.  App. 
632,  86  S.  W.  271;  Northwestern  Savings 
Bank  T.  Bank,  90  Mo.  App.  205 ;  Webster  v. 
Wray,  17  Neb.  679,  24  N.  W.  207 ;  Bailey  v. 
RawlQr,  1  Swan  (Tenn.)  295;  Mill  Co.  v. 
Bank,  52  Minn.  224,  53  N.  W.  1061 ;  Crane  v. 
Gruenewald,  120  N.  Y.  274,  24  N.  B.  456.  IT 
Am.  St.  Rep.  648;  1  A.  ft  E.  Encyc.  of  Law 
(2d  Ed.)  1026;    Mechem  on  Agency,  S  373. 

What  we  decided  in  Hair  v.  Edwards,  104 
Mo.  App.  218,  77  S.  W.  1089.  cited  by  plain- 
tiff. Is  not  in  point  -It  Is  true  that  the  mere 
possession  by  a  person  other  than  the  payee 
of  an  unindorsed  negotiable  promissory  note 
made  payable  to  order  is  not  prima  facie  evi- 
dence of  ownership.  It  is  not  claimed  by  de- 
fendants that  Penn  held  himself  out  as  the 
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owner  of  the  note  bat  that  he  was  the  agent 
of  plaintiff,  and,  atr  such,  appeared  to  hold 
possession  of  the  paper  with  authority  to 
collect  It 

It  follows  from  what  we  have  said  that, 
since  plaintiff  has  been  paid  In  fnll,  he  has 
no  canse  of  action,  and  the  judgment  must 
be  reversed.    All  concur. 


NSOiSON  T.  WABASH  B.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Oct    6,   1908.) 

1.  RatIiBoadb  ({  275*)— IiICBNsecs  ok  Tbaoks 
— Compakt's  Ddtt. 

One  employed  to  look  after  Pullman  cam 
while  standing  in  railway  yards  is  entitled  to 
the  same  care  as  to  his  safety  at  the  bands  of 
the  railway  company  as  is  required  of  it  as  to 
it8  own  employes;  he  being  a  licensee  by  invi- 
tation. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  874;   Dec.  Dig.  i  275.*] 

2.  Railboadb  ({  278*)— Licensees  or  Tsaok 

— ^DUTT. 

Licensees  on  railway  tracks  by  invitation 
may  give  their  undivided  attention  to  their 
duty,  and  assume  that  the  company  will  not  en- 
danger them  without  notice  or  warning;  they 
not  being  compelled  to  be  on  the  lookout  for  un- 
usual dangers. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  895;    Dec  Dig.  8  27a*] 

8.  RAiutOADB  (8  282*)— Licensees  on  Tbaok 
—iNJUBT—NKaLioENCE— Evidence  —  Suffi- 

OIENCT, 

Evidence  In  an  action  against  a  railway 
company  for  injury  to  a  Pullman  employ^ 
while  he  was  standing  on  a  track  In  railroad 
yards  held  to  sustain  a  verdict  for  him. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  t  914;   Dec.  Dig.  {  282.*] 

Appeal  from  Circuit  Court,  Jackson  Coun> 
ty ;  Edward  P.  Gates,  Judge. 

Personal  Injury  action  by  Frederick  Nelson 
against  the  Wabash  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

J.  L.  Minnls,  Frank  P.  Sebree,  and  John 
D.  Wendorff,  for  appellant  Frederick  J. 
Chase  and  Wm.  H.  Hazel,  for  respondent 

BROADDUS,  P.  J.  This  is  an  action  by 
plaintiff  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  received  through 
the  negligence  of  the  defendant  on  the  31st 
day  of  March,  1905,  at  Kansas  City,  Mo. 
The  plaintiff  received  his  injuries  in  defend- 
ant's yards  In  said  city  on  one  of  its  switch 
tracks.  These  yards  are  about  one-fourth  of 
a  mUe  In  length,  and  located  just  north  of 
St  Louis  avenue  and  east  of  Santa  F6  street, 
and  consist  of  about  a  dozen  parallel  railroad 
tracks  running  from  Santa  F6  street  east 
to  what  are  called  the  "Bluffs,"  and  also 
parallel  with  St.  Louis  avenue.  The  north 
one  of  these  tracks  was  used  for  storing 
coaches,  Pullman  cars,  ice  cars,  and  cabooses, 
and  was  designated  as   the  "coach   track." 


Passing  over  tbeae  tracks  were  the  trails 
of  the  elevated  railroad  company.  The  plain- 
tiff was  In  the  employ  of  the  Pullman  Oar 
Company  as  foreman  of  a  small  crew  of 
men,  whose  business  it  was  to  dean,  repair, 
and  get  the  Pullman  sleeping  cars  reedy  for 
their  next  trip,  and  it  waa  also  the  duty  of 
plaintiff  to  see  that  there  were  no  outside 
causes  likely  to  injure  the  Pullman  cars.  He 
had  been  employed  as  such  foreman  for  about 
one  year,  but  had  been  In  the  employ  of  the 
Pullman  Car  Company  in  and  about  its  cars 
In  said  yards  for  more  than  a  dozen  years 
previously.  A  short  time  prior  to  the  acci- 
dent, which  occurred  at  about  11  o'clock  a. 
m.,  the  plaintiff  started  from  the  west  end  of 
the  railroad  yards  to  go  to  the  east  end  of 
the  coach  track,  at  which  time  he  noticed 
two  cabooses  standing  on  the  said  coach 
track  near  to  Santa  F€  street  He  remained 
there  a  abort  time,  and  then  turned  to  go 
back  east,  and  while  he  was  passing  he  no- 
ticed a  telegraph  wire  lying  on,  and  slacked 
directly  across,  the  top  of  a  Pullman  car. 
From  his  position  at  the  side  of  the  car  he 
was  unable  to  see  to  what  point  the  wire 
extended,  and  whether  it  would  be  neces- 
sary for  him  to  have  It  removed  to  avoid 
Injury  to  the  car,  and,  in  order  to  trace 
the  direction  of  the  wire,  he  walked  along 
the  side  of  the  track  to  a  point  about  20 
feet  west  of  the  west  end  of  the  car.  At 
this  point  he  looked  west  and  discovered 
the  two  cabooses  standing  about  100  feet 
away  in  the  same  place  they  had  been  stand- 
ing when  he  noticed  them  before.  He  then 
stepped  over  on  the  north  rail  of  the  coach 
track  in  order  to  see  where  the  telegraph 
wire  extended.  After  having  located  the 
wire,  and  just  as  he  was  turning  around,  he 
was  struck  by  the  east  end  of  one  of  the 
cabooses  which  was  being  moved  by  a  switch 
engine  going  eastward,  and  was  thrown 
down,  and  Injured.  The  engine  at  the  time 
was  being  moved  slowly  towards  the  Pull- 
man cars  with  the  fireman  on  the  south  and 
the  engineer  on  the  north  side  of  the  engine, 
looking  east  the  direction  they  were  going. 
Before  the  caboose  struck  plaintiff,  a  man 
about  100  feet  north  of  the  track  attracted 
the  attention  of  the  engineer  by  hallowing 
and  waving  his  hands,  whereupon  the  engi- 
neer stopped  his  engine  as  quickly  as  possi- 
ble, in  about  the  distance  of  12  feet  but  not 
until  after  plaintiff  was  struck  and  knocked 
down.  None  of  the  train  crew  saw  plaintiff 
before  he  was  struck.  Mr.  Clifford,  who  at- 
tracted the  attention  of  the  engineer  as  stat- 
ed, first  saw  plaintiff  on  the  trac^  about  80 
feet  west  of  the  elevated  road,  at  which  time 
the  caboose  was  about  the  same  distance 
west  of  plaintiff.  Clifford  tried  to  attract 
plaintiff's  attention  by  whistling  and  hallow- 
ing at  him,  but  did  not  succeed  in  doing  so, 
but  plaintiff  turned  and  was  proceeding  to 
start  across  the  track  without  looking  to- 
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ward  the  cabooM.  It  waa  also  shown  that  It 
wfus  not  usual  to  place  cabooses  on  the  coach 
track  until  in  the  afternoon,  but  that  some- 
times th^  were  placed  there  in  the  forenoon. 

The  vital  question  In  the  case  is:  Was 
plalntlfT  entitled  to  recover  under  the  testi- 
mony? The  position  of  the  plalntllT  is  that 
"the  defendant's  engineer  was  guilty  of  neg- 
ligence In  suddenly  backing  the  cabooses 
which  had  been  standing  still  for  twenty  min- 
utes or  more  on  the  track  without  having 
given  any  warning  or  signal  of  his  intention 
to  thus  move  them ;  or  without  having  any 
person  In  a  position  to  signal  the  engineer 
when  to  atop."  In  Lannlng  v.  Railroad,  196 
Mo.  647,  M  S.  W.  491,  the  facts  were  "that 
the  engineer  in  charge  of  an  engine  in  the 
trackyards  backed  cars  up  an  incline  of  a 
coal  dock  striking  other  cars,  from  which 
plaintiff  and  his  crew  had  emptied  their  coal 
into  the  bins,  and  caused  them  to  move  back- 
ward and  injure  plaintiff  while  he  was  using 
his  crowbar  as  a  prize  to  move  said  cars  out 
of  the  way,  and  forcing  said  crowbar  down 
on  plaintiff.  •  •  • "  There  was  no  warn- 
ing of  any  kind  given.  The  court  held  "that 
an  Instruction  which  permitted  plaintiff  to 
recover  If  the  engineer  caused  the  engine  to 
collide  with  the  cars  behind  which  plaintiff 
was  working  'without  giving  any  warning  or 
signal  that  would  be  reasonably  calculated  to 
notify  and  warn  plaintiff  of  the  approach  of 
said  engine'  was  not  error."  "The  general 
rule  is  that,  as  to  persons  lawfully  upon  the 
track  engaged  in  labor,  the  railroad  company 
owes  a  duty  of  active  vigilance;  and  such 
persons  have  a  right  to  become  engrossed  in 
their  labor  to  such  an  extent  that  they  may 
be  oblivious  to  the  approach  of  trains,  rely- 
ing, as  they  may,  upon  the  duty  Imposed  by 
law  with  reference  to  them."  Gessley  v.  Mo. 
Pac.  Ry.  Co.,  32  Mo.  App.  413.  The  facts  of 
that  case  were  the  owner  was  unloading  his 
freight  from  a  car  on  a  side  track  where  It 
has  been  placed  for  that  purpose,  and,  while 
he  was  so  engaged,  the  defendant  backed  its 
cars  against  the  car  plaintiff  was  so  unload- 
ing without  giving  any  warning,  whereby  he 
was  injured.  "A  consignee  engaged  in  un- 
loading a  car  placed  on  an  unloading  track  is 
on  the  railway  track  by  invitation  of  the 
company,  and  he  Is  not  compelled  to  be  on 
the  lookout  for  unusual  dangers,  but  the  em- 
ployes of  the  company  engaged  In  switching 
cars  on  the  unloading  track  must  give  warn- 
ing of  the  approach  of  the  cars."  Lovell 
V.  Railway  C!o.,  121  Mo.  App.  466,  97  S.  W. 
193.  The  holding  was  similar  in  Spotts  v. 
RaUway  Co.,  Ill  Mo.  880,  20  S.  W.  190,  38 
Am.  St.  Rep.  531.  The  authorities  in  gen- 
eral are  to  the  same  effect,  for  which  reason 
it  is  not  necessary  to  cite  them. 

The  appellant  contends,  however,  that  the 
principle  has  no  application  to  this  case,  as 
it  relates  to  Instances  of  perBons  loading  or 
unloading  cars  at  the  invitation  of  the  com- 
pany, or  who  were  so  placed  that  they  were 
unable  to  locdi  out  for  their  own  safety.    As 


idalntUf  was  not  In  the  employ  of  def  aidant, 
but  was  merely  i)ermltted  to  go  onto  the  de- 
fendant's railroad  yards  for  his  own  con- 
venience and  that  of  his  company,  it  is  ar- 
gued that  he  was,  at  most,  only  a  licensee, 
and  that  as  such  defendant  owed  him  no 
duty  except  not  to  willfully  or  wantonly  in- 
jure him.  It  Is  held  that  "a  railroad  com- 
pany owes  no  other  or  greater  duty  to  a  nak- 
ed licensee,  exercising  the  privileges  of  such 
in  walking  on  a  pathway  along  the  side  of 
the  track,  than  not  to  negligently  or  wanton- 
ly Injure  him."  The  pathway  mentioned  was 
generally  used  by  the  people  in  going  to 
church.  Cair  v.  Railway  Co.,  195  Mo.  214, 
92  S.  W.  874.  "One  who  enters  into  a  ca- 
boose which  carries  passengers  for  the  pur- 
pose of  bearing  a  lunch  to  the  trainmen,  with 
no  intention  of  becoming  a  passenger,  there 
being  no  contract  expressed  or  implied  to 
that  effect,  and  no  recognition  of  him  as  such, 
but  under  a  general  arrangement  between 
bis  mother  and  the  conductors  to  supply 
them  with  lunches,  with  which  the  company 
had  nothing  to  do,  and  under  a  general  direc- 
tion from  the  conductor  of  the  particular 
train  to  take  the  lunch  into  the  caboose,  is  a 
mere  licensee,  to  whom  the  railroad  owes  no 
other  duty  than  not  to  negligently  or  wanton- 
ly Injure  him,  since  his  business  was  with 
the  trainmen,  and  not  with  the  company." 
Wencker  v.  Railway  Co.,  169  Mo.  592,  70  S. 
W.  145.  We  think  that  these  two  and  kin- 
dred authorities  cited  by  appellant  have  no 
application  to  the  question  under  considera- 
tion. The  appellant  has  failed  to  make  the 
distinction  between  a  licensee  by  sufferance 
and  a  licensee  by  invitation.  The  authori- 
ties last  cited  apply  to  the  former,  and  not 
to  the  latter,  class  of  licensees.  The  plaintiff 
was  in  defendant's  switchyards,  not  as  a 
naked  licensee,  or,  as  stated  otherwise,  by 
mere  permission  or  sufferance,  but  he  was 
there  by  the  invitation  of  the  defendant  The 
evidence  showed  that  the  cars  of  the  Pullman 
Company  had  been  regularly  placed  upon  de- 
fendant's tracks  for  many  years,  where  they 
were  deposited  until  they  were  sent  out 
again,  from  which  we  may  infer  that  they 
were  there  not  by  mere  sufferance,  but  by  in- 
vitation, presumably  by  reason  of  some  agree- 
ment between  the  two  companies.  And  we 
believe  we  are  JusttQed  in  tlie  inference  that 
these  cars  were  operated  by  the  defendant  in 
Its  passenger  service  on  its  line  of  railroad; 
and,  further,  that  it  must  have  been  the  un- 
derstanding that  they  were  left  on  the  coach 
track  under  the  care  and  control  of  the  serv- 
ants of  the  latter.  With  this  view  of  tbe 
case,  plaintiff  as  the  employ^  of  the  Pullman 
Company  was  while  engaged  in  the  business 
of  his  employer  entitled  to  the  same  care  as 
to  his  safety  at  the  hands  of  defendant  as 
the  law  accorded  to  its  own  servants. 

We  are  dted  to  Taylor  v.  Railway  Co.,  86 
Mo.  457,  as  a  parallel  case.  The  plaintiff,  as 
tbe  wife,  sued  to  recover  the  statutory  pen- 
alty of  $5,000  for  tbe  death  of  her  husband. 
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whose  death  wis  alleged  to  baTe  \>e«a  caused 
by  the  negligence  of  defendant  The  deceased 
was  In  the  employ  of  the  Union  Bailway  & 
Transit  Company  as  a  lamplighter,  whose 
dnty  It  was  to  put  up  lamps  in  the  evening 
and  take  them  ofT  the  targets  in  the  morning, 
In  the  St  Louis  Union  Depot  yards,  which 
contained  13  parallel  tracks,  connected  by 
many  switches,  upon  and  from  the  targets  of 
which  be  put  up  and  took  down  the  lamps. 
Deceased  was  walking  on  one  of  the  tracks 
at  the  time  he  was  struck  by  an  engine  and 
killed.  He  was  not  engaged  In  attending  to 
the  lamps  at  the  time,  but  was  going  towards 
his  shanty  near  Fourteenth  street  bridge 
which  crossed  said  tracks.  The  engine  was 
going  at  the  rate  of  15  miles  an  hour,  and 
gave  no  signal  of  Its  approach.  There  was 
no  evidence  that  deceased  looked  or  listened 
for  an  approaching  train.  The  court  held  that 
"one  who  recklessly  or  carelessly  goes  upon 
the  track  of  a  railroad  company,  without  look- 
ing or  listening  for  an  approaching  train,  and 
Is  thereby  killed,  when  by  looking  or  listening 
he  would  bare  been  apprised  of  the  approach 
of  the  train,  is  guilty  of  such  contributory 
n^ligence  as  to  preclude  a  recovery  In  an  ac- 
tion for  his  death,  notwithstanding  the  train 
was  at  the  time  running  at  a  rate  of  speed 
forbidden  by  an  ordinance  of  the  dty  in  which 
the  accident  occurred  and  also  failed  to  ring 
its  bell."  There  are  material  distinctions  in 
the  two  cases.  In  the  Taylor  Case  the  de- 
ceased went  upon  the  tracks  of  the  railroad 
company  over  which  the  company  transacted 
its  business  as  a  carrier,  and  where  he  was 
liable  at  any  time  to  encounter  moving  cars, 
witboat  the  necessary  precaution  of  looking 
or  listening  for  their  approach.  There  is  no 
dispute  but  what  It  is  tbe  duty  of  a  person  be. 
fore  he  goes  upon  a  railroad  track  to  use  due 
care  to  avoid  danger  of  Injury  from  passing 
engines  and  cars.  In  the  case  under  consider, 
atlon,  the  coach  track  was  not  so  used  by  the 
company.  Its  cars  and  engines  did  not  pans 
over  it  In  coming  and  going,  nor  was  it  used 
generally  for  switching  purposes.  It  was  used 
principally  as  a  place  of  deposit  for  cabooses, 
ice,  and  Pullman  cars  when  not  in  actual 
service.  The  latter  were  in  the  care  of  plain- 
tiff and  his  gang.  He  was  to  see  that  they 
were  kept  clean  and  in  repair,  and  guarded 
within  and  without  from  injury.  In  order  to 
a  proper  performance  of  his  duty,  it  was 
necessary  that  he,  or  some  of  his  gang,  should 
be  on  or  near  the  track.  When  It  became  nec- 
essary to  move  any  of  these  cars,  whether  in 
bringing  them  on  or  taking  them  ofF  the  track, 
it  was  the  duty  of  defendant  to  give  the  usual 
signal  or  other  necessary  warning  of  the  in- 
tended movement  as  a  proper  precaution  for 
the  safety  of  the  persons  employed  in  and 
about  them.  These  could  not  always  know 
when  such  cars  would  be  switched  on  or  off 
the  tracks  without  previous  warning.  The 
case  in  that  respect  is  more  nearly  like  that 


of  Oessley  v.  Railway  Co.,  snpra,  end  that  of 
Lovell  V.  Railway  Co.,  supra.  Undoubtedly 
plaintiff  at  the  time  he  was  struck,  or  Just  a 
moment  before,  was  entirely  engrossed  in  in- 
specting the  telegraph  wire  that  was  lying 
across  the  car,  and  was  wholly  unconscious 
of  the  approach  of  the  engine  and  cabooses  at- 
tached. And  while,  as  said  in  the  Gessley 
Case,  that  persons  engaged  in  similar  em- 
ployment "are  not  permitted  to  close  their 
eyes  to  what  comes  in  range  of  their  senses, 
yet  tbey  may  give  their  undivided  attention 
to  their  work,  and  are  Justified  In  assuming 
that  the  company  will  not  molest  them  or 
render  their  position  hazardous  without  such 
notice  or  warning."  And,  as  was  held  in  the 
Lovell  Case,  a  person  by  Invitation  of  the 
company  on  its  premises  is  not  compelled  to 
be  on  the  lookout  for  unusual  dangers.  Such 
seems  to  be  the  general  rule. 

We  believe  that  the  plaintiff  made  out  a 
case  which  under  the  law,  as  we  understand 
it.  Justified  the  verdict  and  Judgment  The 
action  of  tbe  conrt  in  overruling  the  defend- 
ant's demurrer  to  plaintiffs  case  as  made  out 
by  the  evidence  Is  affirmed. 

Judgment  affirmed.    All  concur. 


DAT  V.  MISSOURI,  K.  ft  T.  BT.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Oct    5,   190a) 

1.  RAII.B0A1)S    (I   350*)— ACCIDBNTS  AT  CBOBB- 

iNos— Actions  —  Neolioence  —  Pboximate 
Cause  —  Question  fob  Jubt  —  Statutory 
Pbovisions. 

Rev.  St  1899,  i  1102  (Ann.  St  1906,  p. 
938),  requires  oiwratOPB  of  locomotives  to  .signal 
for  country  road  crossings  by  ringing  the  Dell 
for  a  distance  of  80  rods  from  tbe  crossing,  or 
by  sounding  the  whistle  at  least  80  rods  there- 
from, and  makes  the  railroad  company  liable 
for  all  damages  sustained  at  the  crossing  when 
neither  precaution  is  taken,  but  provides  that 
the  compan3[  may  show  that  the  failure  to  sig: 
nal  as  required  was  not  the  cause  of  the  in- 
jury. Held,  that  neglect  to  give  the  signal  is 
made  prima  facie  evidence  that  the  negligence 
was  the  direct  cause  of  the  injury  where  a 
plaintiff  is  injured  by  a  collision  at-a  public  road 
crossing,  but  tbe  presumption  ma^  be  overcome, 
and,  where  it  appears  that  the  fajilure  to  signal 
was  not  a  producing  cause,  plaintiff  cannot  re- 
cover by  reason  of  the  failure,  and,  where  de- 
fendant's evidence,  while  tending  to  overthrow 
the  presumption,  is  opposed  by  facts  adduced 
by  plaintiff  showing  that  failure  to  signal  was 
the  proximate  cause,  the  issue  is  for  the  jury. 

[Ed.   Note.— For  other   cases,   see  Railroads, 
Cent  Dig.  §{  1161,  1190;    Dec.  Dig.  {  350.*] 

2.  Railboads  (I  350*)— Accidents  at  Cboss- 
iNGs— Actions— Question  fob  Juby— -Pbox- 
niATE  Caus?. 

Whether  the  failure  of  those  operating  a 
locomotive  to  signal  its  approach  to  a  highway 
crossing  was  the  proximate  cause  of  an  injury 
in  a  collision  with  plaintiffs  wagon  at  the 
crossing  held  for  the  jury. 

[Ed.   Note. — For'  other   cases,   see  Railroads, 
Cent.  Dig.  H  1181.  1190;    Dec.  Dig.  fi  350.*] 
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Z.  RAiutOADS  (8  848*)— Accidents  at  Oboss- 

IHG8— Actions— Btidence. 

E/vidence  held  to  support  a  finding  that  the 
negligence  of  a  railroad  compan;  in  failing  to 
keep  a  highway  crossing  and  approaches  cover- 
ed with  six  inches  of  macadam  or  gravel,  as 
required  by  Rev.  St.  1809,  §  1103  (Ann.  St. 
1900,  p.  943),  was  the  proximate  cause  of  an 
injury  resulting  from  a  collision  with  plaintiff's 
wagon. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1139,  1140;    Dec.  Dig.  |  348.*] 

4.  Railboads  (i  350*)— Accidents  at  Cbosb- 

INGS — Actions— Nkoliqence. 

Plaintiff  approached  a  highway  railroad 
crossing  at  night.  The  railroad  curved,  250  feet 
from  the  crossing,  and  crossed  the  highway  at  a 
tangent.  The  beaten  tracks  of  the  road  were 
sinuous,  and  the  approaches  and  crossing  were 
not  graveled.  He  stopped,  looked,  and  Itetened 
for  a  train  which  he  knew  had  not  passed,  and, 
receiving  no  warning,  started  toward  the  cross- 
ing, when  one  wheel  ran  off  a  culvert  into  a 
mud  bole,  and  his  team  became  stalled  on  the 
railroad  track.  He  hastily  began  unhitching, 
but  before  he  had  finished  he  saw  the  headlight 
of  a  locomotive,  which  had  not  signaled,  emerge 
from  the  curve  and  abandoned  the  team,  and 
tried  to  run  out  of  danger,  but  was  struck  by 
a  sack  of  bran  burled  against  him  when  the 
engine  collided  with  the  wagon.  Held,  that  he 
was  not  negligent  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i  1166;   Dec.  Dig.  f  350.*] 

Appeal  from  Circuit  Court,  Vernon  County; 
B.  6.  Tburman,  Judge. 

Personal  injury  action  by  T.  N.  Day 
against  the  Missouri,  Kansas  &  Texas  Ball- 
way  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Geo.  P.  B.  Jackson,  for  appellant  Scott  & 
Bowker,  for  respondent 

JOHNSON,  J.  This  salt  is  for  damages 
resulting  from  personal  injuries  received  by 
plaintiff  at  a  crossing  of  defendant's  railroad 
and  a  public  highway  In  Vernon  county. 
Negligence  of  defendant  Is  pleaded  as  the 
direct  cause  of  the  Injury.  The  answer  Is  a 
general  denial  and  a  plea  of  contributory 
negligence.  The  trial  resulting  In  a  Judg- 
ment for  plaintiff  In  the  sum  of  $1,975,  the 
cause  is  here  on  the  appeal  of  defendant. 

The  principal  contentlcm  of  defendant  Is 
that  Its  demurrer  to  the  evidence  should  have 
been  sustained  for  the  reasons  that  the  evi- 
dence does  not  accuse  it  of  negligence  caus- 
ing the  Injury,  and  does  show  that  the  In- 
Jury  was  the  direct  result  of  plaintiff's  own 
negligence.  The  crossing  where  plaintiff's 
mishap  occurred  Is  about  three-fourths  of 
a  mile  west  of  the  town  of  Clayton,  In  Ver- 
non county,  and  perhaps  six  miles  east  of 
Ft  Scott  Kan.  Plaintiff,  a  farmer  living 
near  Clayton,  drove  to  Ft.  Scott  In  a  low- 
wheeled  farm  wagon  on  August  7,  1900, 
obtained  a  load  of  sacked  bran,  and  started 
to  return  home  In  the  evening.  The  wagon 
rond  he  traveled  runs  east  and  west,  and 
from  Ft.  Scott  east  to  the  crossing  In  con- 
troversy is  a  short  distance  south  of  de- 
fendant's railroad,  which  runs  between  Ft. 


Scott  and  Clayton.  Qoing  eastward,  the 
railroad,  at  a  point  about  250  feet  west  of 
the  crossing,  curves  to  the  southeast  and 
runs  In  that  direction  on  a  tangent  over  the 
crossing.  The  public  roadway  keeps  to  a 
straight  east  and  west  course  where  It  cross- 
es the  railroad,  but  at  the  time  of  the  injury 
the  road  therein  traveled  by  vehicles — the 
beaten  path — was  decidedly  sinuous  at  the 
crossing  and  its  approaches.  Railroad  and 
wagon  road  were  practically  on  thS  same  lev- 
el, the  former  being  a  little  higher  than  the 
latter.  The  crossing  iwas  constructed  In 
the  manner  required  by  statute,  except  in  the 
particulars  presently  to  be  noted.  A  small 
ditch  to  the  west  of  the  railroad  track  and 
along  the  foot  of  the  roadbed  was  filled  at 
the  crossing  by  a  small  woodoi  culvert  20 
feet  long.  The  northwest  end  of  this  culvert 
-was  about  six  feet  from  the  railroad  track, 
and  was  so  placed  that  In  going  eastward 
along  the  traveled  road,  drivers  of  vehicles, 
to  avoid  having  the  wheels  on  the  north  side 
run  off  that  end  of  the  culvert  into  a  mud 
hole,  were  compelled  to  make  a  slight  turn 
to  the  southeast  After  making  this  turn, 
the  road  then  turned  to  the  northeast,  and 
continued  in  that  direction  over  the  crossing 
to  a  point  near  the  fence  on  the  north  side. 
Then  it  clianged  abruptly  to  the  southeast 
until  It  reached  the  middle  of  the  roadway, 
where  It  changed  to  straight  east  The  last 
turn  described  was  made  necessary  by  the 
presence  of  an  embankment  of  earth,  about 
three  feet  high,  thrown  up  by  defendant 
which  began  at  a  point  in  the  public  road- 
way about  midway  between  its  center  and 
north  lines,  and  extended  aoutheastwardly 
parallel  to  the  railroad  track.  Plaintiff  ap- 
proached the  crossing  at  about  10  o'clock  at 
night.  He  stopped  his  team,  looked  and 
listened  for  an  approaching  train,  and,  re- 
ceiving no  warning  that  one  was  coming, 
started  forward  to  the  crossing.  It  was  dark, 
and  in  making  the  first  turn  he  failed  to 
go  far  enough  to  the  southeast  The  front 
wheels  of  his  wagon  passed  over  the  culvert 
but  the  north  hind  wheel  dropped  Into  the 
mud  bole.  The  off  liorse  fell  to  bis  knees, 
and  the  team  stopped.  The  horse  quickly  re- 
gained bis  feet  and  plaintiff  urged  the  team 
forward.  They  could  not  move  the  wagon, 
and  the  off  horse  again  fell  to  his  knees.  The 
team  stood  on  the  railroad  track,  and,  real- 
izing that  he  and  bis  property  were  in  a 
place  of  danger,  plaintiff  hastily  alighted, 
and  began  unhitching.  He  had  detached 
three  of  the  tugs  when  the  glare  from  a  re- 
flected headlight  warned  him  that  a  train 
was  coming  from  the  west  Looking  up,  ne 
saw  the  engine  at  the  curve,  and,  forsaking 
his  property,  turned  and  ran  southward  to 
get  out  of  danger.  He  bad  not  run  over 
15  or  20  feet  before  the  engine  struck  the 
tongue  and  front  end  of  the  wagon.  He  was 
struck  and  severely  Injured  by  a  sack  of 


*For  otlier  caaea  see  same  topic  and  section  NUMBKR  In  Dec.  A  Am.  Digs.  1907  to  date,  tt  Reporter  Indexes 


Digitized  by 


Google 


Ma) 


DAY  T.  MISSOURI,  E.  *  T.  RT.  CO. 


1021 


bran  bnrled  In  hb  direction  by  tbe  force  of 
the  collision.  The  engine  did  not  Bignal  for 
tbe  crossing,  and  plaintlft  did  not  know  tbe 
train  was  coming  until  about  the  time  the 
engine  reached  the  curve.  The  train  was 
"the  Flyer,"  a  fast  passenger  train,  and  was 
running  at  from  45  to  50  miles  per  hour. 
There  was  no  macadam  or  gravel  between 
the  rails  at  the  crossing  nor  on  tbe  ap- 
proaches, and  recent  rains  bad  made  the 
public  road  muddy.  On  account  of  tbe  dark- 
ness, plalntlfF  could  not  see  that  he  was  mak- 
ing the  first  turn  in  a  manner  to  throw  the 
hind  wheel  beyond  tbe  end  of  tbe  culvert. 

Tbe  facts  stated  are  those  most  favorable 
to  plaintiff,  and  are  all  that  need  be  consider- 
ed in  the  discusaion  of  the  question  of 
whether  plaintiff  was  entitled  to  go  to  the 
Jury  on  tbe  issue  that  negligence  of  defend- 
ant was  the  proximate  cause  of  bis  injury. 
The  petition  charges  that  defendant  was  neg- 
ligent "in  failing  to  construct  and  build  a' 
good  and  sufficient  and  proper  railroad  cross- 
ing and  approach  thereto,  and  falling  to  build 
a  culvert  of  sufficient  length  on  said  right  of 
way,  and  in  obstructing  a  portion  of  the 
public  highway  at  such  public  crossing,  and 
In  failing  to  give  the  statutory  signals  and 
warnings  as  required  by  law."  Tbe  issues 
of  negligence  submitted  to  tbe  Jury  are  thus 
stated  in  plaintiCTs  first  Instruction:  "Tbe 
court  Instructs  the  Jury  that  if  you  believe 
and  find  from  tbe  evidence  that  tbe  place 
where  plaintiff  alleges  that  he  received  bis 
Injuries  was  a  public  road,  and  that  tbe  same 
was  crossed  by  defendant's  track  and  line  of 
railroad,  and  that  on  the  7tb  day  of  August, 
1906,  tbe  plaintiff,  while  attempting  to  use 
said  crossing  with  his  team  and  wagon,  that 
his  wagon  was  struck  by  one  of  defendant's 
trains,  and  that  a  sack  of  bran  contained 
In  plaintiCTs  wagon  was  thrown  against  bim 
by  said  collision,  and  that  the  plaintiff  was 
Injured  thereby,  and  if  you  further  find  from 
tbe  evidence  that  the  defendant's  agents, 
servants,  and  employes  In  charge  of  said 
train  failed  to  ring  any  bell  or  sound  any 
whistle  80  rods  from  said  crossing,  and  to  ring 
said  bell  or  sound  said  whistle  at  intervals, 
as  it  approached  said  crossing,  and  if  you  fur^ 
tber  believe  and  find  from  tbe  evidence  that 
defendant  failed  and  neglected  to  place  and 
maintain  macadam  or  gravel  between  the 
rails  of  its  said  track  as  aforesaid  at  said 
crossing,  and  failed  and  neglected  to  make 
and  maintain  good  and  sufficient  approaches  to 
their  said  rails  at  said  crossing,  and  to  cover 
the  same  with  gravel  or  macadam  to  a  depth 
of  not  less  than  6  inches,  and  if  you  further 
find  from  tbe  evidence  that  tbe  defendant 
knew  of  the  condition  of  said  crossing,  or 
might  have  known  by  tbe  exercise  of  reason- 
able care  and  caution,  in  time  to  have  re- 
paired the  same  prior  to  plaintifTs  alleged  In- 
jury, if  any,  and  if  you  further  believe  and 
find  from  the  evidence  that  the  sole  cause  of 
the  injuries  of  tbe  plaintiff,  if  yon  find  be 
was  Injured,  was  the' failure  of  the  defendant 


to  ring  Its  bell  or  sound  Its  whistle  at  inter- 
vals, as  aforesaid,  as  It  approached  said 
crossing,  at  least  80  rods  before  It  reached 
the  same,  and  the  failure  of  tbe  defendant. 
If  you  so  find,  to  place  and  maintain  said 
gravel  between  Its  said  raUs  at  said  cross- 
ing, and  to  construct  and  maintain  proper  ap- 
proaches thereto,  dnd  to  cover  the  same  with 
gravel  or  macadam,  as  aforesaid,  and  if  you 
further  find  from  the  evidence  that  the  plain- 
tiff himself  was  in  the  exercise  of  due  care 
at  the  time  he  alleges  he  was  Injured — then 
your  finding  must  be  In  favor  of  tbe  plaintiff." 

It  is  conceded.  In  effect,  that  the  evidence 
adduced  by  plaintiff  supports  tbe  charges  of 
negligence  pleaded  in  the  petition  and  sub- 
mitted in  tbe  Instruction  quoted,  but  It  Is 
argued  by  defendant  that  none  of  these  de- 
linquencies was  tbe  direct  cause  of  tbe  In- 
Jury. 

First  we  shall  consider  the  question  of 
whether  the  failure  to  sound  the  whistle  oi 
ring  the  bell  might  reasonably  be  said  from 
tbe  facts  and  circumstances  in  evideuce  to 
have  been  a  proximate  cause  of  the  injury. 
Section  1102,  Rev.  St.  1899  (Ann.  St.  190G. 
p.  938),  requires  the  operators  of  locomotives 
to  signal  for  road  crossings  in  tbe  country 
either  by  ringing  tbe  bell  for  a  distance  of 
80  rods  from  the  crossing  or  by  sounding  the 
whistle  at  least  80  rods  therefrom,  and  pro- 
vides that  "said  corporation  shall  also  be  li- 
able for  all  damages  which  any  person  may 
hereafter  sustain  at  such  crossing  when  such 
bell  shall  not  be  rung  or  such  whistle  sound- 
ed as  required  by  this  section,  provided,  how- 
ever, that  nothing  herein  contained  shall  pre- 
clude tbe  corporation  sued  from  showing 
that  the  failure  to  ring  such  bell  or  sound 
such  whistle  was  not  the  cause  of  such  in- 
jury." Neglect  to  give  the  required  signal 
thus  is  made  pflma  facie  evidence  of  the 
fact  that  such  negligence  was  the  direct 
cause  of  the  Injury  In  cases  where  tbe  plain- 
tiff is  Injured  by  a  collision  with  an  engine  or 
train  at  a  public  road  crossing.  But  this  pre- 
sumption may  be  overcome  by  evidence,  and, 
where  it  appears  from  all  the  evidence  that 
such  negligence  was  not  a  producing  cause, 
the  plaintiff  should  not  be  permitted  to  predi- 
cate a  right  to  recover  on  the  fact  that  the 
signal  was  not  given.  Where,  however,  the 
evidence  introduced  by  the  defendant  tends 
to  overthrow  the  presumption,  but  is  opposed 
by  facts  and  circumstances  adduced  by  the 
plaintiff  to  the  effect  that  the  failure  to  give 
the  signal  was  a  proximate  cause,  an  issue 
of  fact  is  presented  that  should  be  solved  by 
the  triers  of  fact.  Applying  these  rules  to 
the  evidence  before  us,  we  find  that  the 
question  under  consideration  was  one  of  fact 
for  tbe  jury.  It  may  be  true  that  plaintiff's 
team  and  wagon  became  stalled  at  the  cross- 
ing before  the  locomotive  reached  the  signal 
point,  and  that  it  would  have  been  Impossible 
for  plaintiff  to  extricate  bis  property  had 
tbe  signal  been  given ;  but,  on  the  hypothesis 
that  plaintiff  while  in  the  exercise  of  reason- 
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able  care  bad  no  warning  of  the  coming  of 
the  train  at  the  time  he  became  entrapped  in 
a  place  of  danger,  we  can  see  plainly  that 
the  omission  to  give  the  signal  played  a  Tery 
direct  and  prominent  part  In  the  production 
of  the  injury.  Had  the  signal  been  given,  it 
is  but  fair  to  plaintiff  to  give  credit  to  his 
assertion  that  be  would  have  abandoned  his 
property  at  once,  and  sought  a  place  of  safe- 
ty for  himself.  In  doing  this  he  would  have 
had  ample  opportunity  to  protect  himself, 
bat,  with  no  warning  until  the  engine  was 
not  over  400  feet  away,  he  was  caught  in  a 
trap,  and  could  not  escape. 

We  pass  now  to  the  question  of  whether 
the  very  manifest  negligence  of  defendant 
with  respect  to  the  construction  and  main- 
tenance of  the  crossing  may  reasonably  be 
considered  as  a-  proximate  cause.  Under  the 
provisions  of  section  1103,  Rev.  St  1899 
(Ann.  St  1006,  p.  943),  defendant  was  negli- 
gent in  not  properly  covering  the  crossing 
and  approaches  with  macadam  or  gravel  to 
a  depth  of  six  inches.  Considering  the  tortu- 
ous course  vehicles  were  compelled  to  pursue 
over  the  crossing  and  approaches,  the  fail- 
ure to  provide  a  statutory  roadway  was  like- 
ly to  throw  a  driver  out  of  the  narrow  and 
crooked  path,  especially  in  the  dark.  Except 
In  complete  darkness,  a  paved  road  is  visible 
to  some  extent,  and  a  driver  can  tell  both  by 
his  senses  of  sight  and  hearing  if  his  vetilcle 
Is  keeping  to  the  prepared  roadway.  It  is 
quite  different  from  traveling  on  a  muddy 
dirt  road,  where  one  even  in  partial  darkness 
cannot  always  know  whether  or  not  he  Is 
keeping  in  the  road.  In  the  circumstances 
depicted  in  evidence,  we  think  the  Jury  was 
entitled  to  find  that  plaintiff's  wagon  wheel 
reached  the  mud  hole  because  of  the  fact 
that  the  approach  was  left  uncovered  by  de- 
fendant This  misfortune  caused  his  t^am 
to  become  stalled,  and,  had  it  not  befallen 
him,  be  would  have  passed  over  the  crossing 
in  safety.  The  failure  to  comply  with  the 
statute  appears  as  a  producing  cause  of  the 
injury. 

Further,  it  is  contended  by  defendant  that 
plaintiff  was  guilty  in  law  of  negligence 
which  directly  contributed  to  his  injury. 
We  do  not  think  so.  While  he  knew  that 
the  train  had  not  passed,  he  did  not  know 
that  It  was  due  to  arrive  at  that  moment 
He  satisfied  the  requirements  of  reasonable 
care  by  stopping,  looking,  and  listening. 
Hearing  or  seeing  .nothing  of  the  train,  he 
certainly  cannot  be  pronounced  negligent  for 
proceeding  to  the  crossing.  We  do  not  agree 
with  defendant  that  plaintiff's  testimony  on 
this  subject  is  at  war  with  the  plain  physical 
facts  of  the  situation,  and  that  he  must  have 
seen  and  heard  the  train  bad  he  looked  and 
listened.  It  appears  that  between  the  wagon 
road  and  railroad  there  was  a  thick  growth 
or  rank  weeds  and  underbrush,  and  to  the 


westward  there  was  timber.  The  engine  car 
ried  an  electric  headlight  the  reflection  of 
which  could  be  seen  for  several  miles  under 
favorable  conditiona,  and  It  Is  a  mattfer  of 
common  knowledge  that  the  ramble  of  a 
train  running  across  country  at  night  miay  be 
heard  a  long  distance  when  there  are  no  ob- 
structions; but  the  evidence  shows  there 
were  many  obstructions  between  plaintiff  and 
the  train  which  might  have  prevented  him 
from  seeing  or  hearing  it  He  was  in  a  low 
wagon,  and  the  weeds  doubtless  k^t  him 
from  seeing  the  glare  of  the  headlight  The 
noise  might  have  been  deadened  by  such  ob- 
structions as  weeds,  trees,  and  embankments 
along  the  railroad.  (The  country  was  roll- 
ing.) Frequently  the  rumble  of  an  approach- 
ing train  will  be  heard  very  distinctly,  and 
then  it  will  cease  altogether  because  of  the 
passage  of  the  train  from  a  clear  space  Into 
a  cut  or  a  forest  We  cannot  say  as  a  nmt- 
ter  of  law  that  plaintifTs  testimony  mast  I>e 
false,  and  think  It  was  for  the  jury  to  say 
whether  he  stopped,  looked,  listened,  and  re- 
ceived no  warning  that  the  train  was  coming. 
The  demurrer  to  the  evidence  was  properly 
overruled. 

No  other  error  being  claimed  by  defend- 
ant it  follows  that  the  Judgment  must  be  af- 
firmed.   All  concur. 


ATKINSON  V.  CITY  OF  NEVADA. 
(Kansas  City  Court  of  Appeals.    MissoarL    Oct. 

19,  190a) 
Dedication  (S  85*)— Accbptance. 

Dedication  of  a  way  to  public  use  by  the 
owner  of  the  soil  and  public  use  of  it  does  not 
per  se  make  it  a  public  highway,  so  as  to  re- 
quire the  municipanty  to  keep  such  way  in  a 
reasonably  safe  condition  for  such  use,  without 
proof  of  acceptance  by  the  corporation,  and  the 
adoption  of  an  ordinance  establiahlng  the  grade 
of  a  dedicated  street  is  insufficient  to  show  such 
an  acceptance. 

[EM.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  {  70;    Dec.  Dig.  8  35.*] 

Appeal  from  Circuit  Court,  Vernon  0>un- 
ty;    B.  G.  Tburman,  Judge. 

Action  by  'EL  3.  Atkinson  against  the  city 
of  Nevada.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

A.  J.  King,  for  appellant.  Lee  B.  Bwing 
and  J.  R.  Moss,  for  respondent 

JOHNSON,  J.  This  is  an  action  against 
a  city  of  the  tlilrd  class  to  recover  damages 
for  Injuries  to  a  horse  owned  by  plaintiff, 
which  were  caused  by  the  driving  of  the 
horse  into  a  barbed-wire  fence  at  the  side  of 
a  public  street  The  injury  occurred  In  the 
night  of  December  9,  1906,  in  Nevada,  Mo., 
at  a  point  on  Hunter  street  (which  runs  east 
and  west)  about  midway  between  Tower  and 
Perkins  streets,  parallel  streets  crossing  Hun- 
ter street  at  a  right  angle.     Owing  to  the 
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darkness,  the  driver  of  the  horse,  who  was 
iinacqualnted  with  the  locality,  did  not  be- 
come aware  of  the  fact  that  the  horse  had 
left  the  traveled  road  nntll  the  animal  be- 
came entangled  In  the  barbed-wire  fence 
along  the  south  side  of  Hunter  street  The 
negligence  alleged  in  the  petition  is  "that  the 
injnrles  to  said  animal  and  the  damages 
arising  therefrom  were  caused  by  the  negli- 
gence of  defendant  in  falling  to  light  Hunter 
street,  and  In  permitting  the  erection  and 
maintenance  of  the  barbed-wire  fence  as 
aforesaid."  The  answer  traversed  the  al- 
legations of  the  petition  and  pleaded  affirma- 
tive defenses,  the  nature  of  which  we  find  it 
unnecessary  to  state  in  the  view  we  enter- 
tain of  the  law  of  the  case.  The  cause  was 
submitted  to  the  Jury,  verdict  and  Judgment 
were  for  plaintifT,  and  defendant  appealed. 
The  place  of  the  injury  was  In  Prewitt's 
addition  to  the  city  of  Nevada.  This  addi- 
tion was  In  the  corporate  limits  of  the  city, 
and  had  been  regularly  platted  some  years 
before.  The  streets  and  alleys  shown  on  the 
plat,  among  them  Hunter  street,  bad  been 
used  as  thoroughfares  by  the  public,  but  no 
work  of  any  kind  had  been  done  on  them 
by  the  city.  The  locality  was  In  a  sparsely 
settled  part  of  the  city,  and,  until  eight  or 
nine  months  before  the  injury,  the  land  on 
"both  sides  of  Hunter  street,  between  Tower 
and  Perkins  streets,  was  vacant  and  unfenc- 
ed.  At  the  time  last  stated  the  owner  of  the 
block  south  of  Hunter  street  Inclosed  It  with 
a  fence  for  use  as  a  pasture.  The  fence 
with  which  the  horse  came  In  contact  was 
the  north  boundary  of  this  indosure,  and 
was  about  the  south  line  of  the  street  as 
platted.  In  1899  the  dty,  by  ordinance,  es- 
tablished the  grade  of  various  streets,  in- 
cluding Hunter.  This  was  the  only  act  of 
the  city  which  evidenced  an  intention  to  ac- 
cept jurisdiction  over  the  streets  and  alleys' 
in  Prewitt's  addition.  Defendant  argues  that 
the  court  should  have  peremptorily  direct- 
ed the  jury  to  return  a  verdict  In  its  fa- 
vor on  the  ground  that  the  city  had  not 
become  tx>und  to  keep  the  street  in  proper 
condition  for  travel.  The  rule  is  well  set- 
tled "tliat  the  dedication  of  a  way  to  public 
use  by  the  owner  of  the  soil,  and  the  public 
-use  of  it,  does  not  per  ae  make  it  a  public 
highway,  and  devolve  apon  the  municipality 
the  duty  of  keeping  such  way  in  a  reason- 
ably safe  condition  for  such  use  without 
some  proof  of  acceptance  by  the  corpora- 
tion." Meiners  v.  City,  130  Mo.  274,  32  S. 
W.  637.  It  was  said  by  the  Supreme  Court 
in  Downend  v.  Kansas  City,  156  Mo.,  loc.  cit 
68,  56  S.  W.  904,  61  L.  R.  A.  170:  "A  stat- 
utory dedication  vests  the  fee  to  the  street 
in  the  city,  but,  until  the  properly  author- 
ized city  officers  do  some  act  evidencing  an 
intention  to  assume  Jurisdiction  over  the 
same,  the  obligation  of  the  city  to  keep  it  in 
repair  does  not  begin,  and  consequently  it  is 
not  liable  for  a  failure  to  do  so.    And  the 


mere  approval  of  the  plat  is  not  such  an  act 
of  Jurisdiction."  And  in  reviewing  the 
Downend  Case  we  observed  in  Foster  v.  Kan- 
sas City,  114  Mo.  App.,  loc.  dt.  730,  90  S. 
W.  751:  "It  was  further  held  that  user  by 
the  puDiIc  was  not  an  act  of  the  municipality, 
and  therefore  not  of  itself  binding  upon  the 
city,  and  the  basic  principle  underlying  that 
decision  is  that  it  requires  a  voluntary,  not 
a  compulsory  nor  perfunctory,  act  of  the 
city  to  bind  it  as  an  acceptor  of  the  street." 
The  application  of  these  rules  to  the  facts  of 
the  present  case  requires  us  to  hold  that 
neither  the  dedication  of  Hunter  street  to 
public  use  by  the  owner  of  the  addition  plat- 
ted nor  the  use  of  the  street  by  the  public 
as  a  thoroughfare  had  the  effect  of  imposing 
on  the  city  the  duty  of  keeping  the  street  In 
safe  condition  for  travel. 

In  Meiners  v.  City,  supra,  the  Supreme 
Court  expressed  the  view  that  a  municipality 
would  charge  itself  with  the  burden  of  main- 
taining a  dedicated  street  In  proper  condition 
by  acts  which  evidenced  an  acceptance  of  the 
street  for  public  use.  We  quote  further 
from  the  opinion:  "No  formal  acceptance 
by  the  corporate  officials,  however,  is  neces- 
sary. And  such  acceptance  is  sufficiently 
Indicated  In  many  cases  by  showing  that  the 
way  as  dedicated  was  thereafter  opened,  ac- 
cepted, and  continuously  used  by  the  public 
as  a  common  public  thoroughfare.  *  •  * 
The  proof  of  such  acceptance  becomes  more 
satisfactory  when  the  way  has  been  used  as 
a  public  street,  has  been  occupied  and  built 
up  to  as  only  public  streets  are  used  and 
bullded  to  for  many  years,  and  has  become  a 
well-lcnown,  generally  recognized,  and  much- 
traveled  thoroughfare,  as  was  the  one  In 
question  in  this  case,  as  to  which  the  fact 
of  acceptance  may  be  said  to  have  been  es- 
tablished beyond  question  by  the  further 
proof  that  the  street  as  thus  dedicated,  open- 
ed, and  used  was  expressly  recognized  and 
adopted  by  the  cori)orate  authorities,  by  ordi- 
nances fixing  its  grade,  and  extending  It  as 
dedicated  by  condemnation  over  other  lands." 
But  In  Moore  v.  City,  103  Mo.,  loc.  dt.  476, 
16  8.  W.  766,  Ely  v.  St  Louis,  181  Mo.  723, 
81  S.  W.  168,  and  Rnppenthal  v.  St  Louis, 
190  Mo.  213,  88  S.  W.  612,  it  was  made  clear 
that  in  such  cases  a  city  does  not  assume 
liability  for  the  safe  condition  of  a  dedicated 
street  by  acts  of  a  purely  legislative  char- 
acter, such  as  the  enactment  of  an  ordinance 
accepting  the  grant  or  of  one  establishing 
the  grade  of  the  streets  and  alleys.  There 
must  be  some  further  act,  such  as  the  mak- 
ing of  some  Improvement  of  the  street  from 
which  may  be  implied  an  invitation  to  the 
public  to  use  it  Without  such  Invitation, 
use  by  the  public  imposes  no  obligation  on 
the  part  of  the  dty  with  respect  to  the 
street  ,  Discussing  this  subject,  the  court 
speaking  tlirougb  Judge  Valliant  said  in 
Ely  V.  St.  Louis,  supra:  "A  municipal  cor- 
poration on  which  Is  conferred  the  power  to 
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establish  public  streets,  and,  when  estab- 
lished, to  construct  them  for  public  use,  In 
the  exercise  of  that  power  acts  In  two  ca- 
pacities: First,  governmental;  second,  min- 
isterial. When  the  municipality  by  ordi- 
nance declares  that  land  embraced  within 
certain  lines  Is  a  public  street,  then,  when 
the  city  obtains  the  title  to  or  easement  in 
that  land  for  that  purpose,  either  by  gift 
or  condemnation,  it  becomes  a  public  street, 
but  it  is  not  necessarily  then  opened  to  the 
public  for  use.  And  if  after  that  the  city 
passes  an  ordinance  providing  for  the  Im- 
provement of  the  street  so  as  to  render  It  fit 
for  use,  even  then  it  is  not,  by  the  mere 
passing  of  the  ordinance,  opened  for  use.  In 
passing  those  ordinances  the  city  acts  in  its 
governmental,  legislative  capacity.  •  •  • » 
An  ordinance  establishing  the  grad^  of  a 
street  is  a  legislative,  not  a  ministerial,  act, 
and  implies  no  invitation  to  the  public  to  use 
the  street  as  a  way  prepared  for  safe  traveL 

These  considerations  compel  a  reversal  of 
the  Judgment  in  the  present  case.  Beyond 
the  passage  of  an  ordinance  fixing  the  grade, 
the  city  did  nothing  to  show  that  it  had  as- 
sumed Jurisdiction  over  the  street,  and  since 
that  act  was  legislative,  and  carried  no  in- 
vitation to  the  public  nor  notice  that  the 
street  was  safe  for  travel,  ttie  public  in  using 
it  did  BO  at  its  own  peril. 

The  Judgment  is  reversed.    All  concur. 


PRISBIB  V.  FIDELITY  &  CASUALTT  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Oct 
19,  1908.) 

1.  Insubance  (I  427*)— Cause  of  Loss— Is- 
BUBANCE  OF  Pbofebtx— Pboxiuate  Causb 
or  Loss. 

In  an  action  on  a  plate  glass  Insnrance 
m>\Uy  which  exempted  the  company  from  liabil- 
ity tor  loss  happenins  by  or  in  conaequence  of 
any  fire,  whether  on  the  insured  premises  or  not, 
where  the  glass  was  broken  by  the  dynamiting  of 
the  building  by  the  town  authorities  or  by  cod- 
certed  action  of  property  owners,  including  the 
rental  agent  of  the  building,  to  prevent  the 
spread  of  fire  which  began  elsewhere  and  burn 
ed  up  to  the  dynamited  building,  the  fire  was 
the  proximate  cause  of  the  loss  so  as  to  prevent 
a  recovery  under  the  policy ;'  the  dynamiting 
of  the  building  being  one  of  its  natural  results. 

[Ed.    Note.— For   other  cases,   see  Insurance, 
Cent.  Dig.  §S  1139-1143;    Dec.  Dig.  S  427.*] 

2.  Insurance  (S  424*)— Cause  of  Loss— Ac- 
cident. 

The  loss  was  not  the  result  of  accident 
within  a  provision  of  the  policy  requiring  the 
breakage  to  be  the  result  of  accident,  but  was 
the   result  of   design. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  424.*] 

8.  Negligence  (|  66*)— "Pboximate  Cause." 
Proximate  cause  Is  the  efficient  cause,  the 
one  that  necessarily  sets  the  other  causes  in 
operation.  The  causes  that  are  merely  inci- 
dental or  Instruments  of  a  superior  or  control- 
ling agency  are  not  the  proximate  causes  and 


the  responsible  ones,  though  they  may  be  near- 
er in  time  to  the  result. 

rE2d.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §S  69,  70 ;   Dec.  Dig.  {  56.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6758-6769 ;    vol.  8,  p.  7771.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thomas  J.  Seehorn,  Judge. 

Action  by  Alvin  C.  Frisbie  against  the 
Flddity  &  Casualty  Company.  From  a  Judg- 
ment for  defendant,  plaintifF  appeals.  Af- 
firmed. 

Aleshlre,  Herrlck  &  Gundlack,  for  appel- 
lant Harkless,  Crysler  &  Hlsted,  for  re- 
spondent 

JOHNSON,  J.  Action  on  a  policy  of  In- 
surance. A  Jury  was  waived,  the  cause  sub- 
mitted oil  an  agreed  statement  of  facts.  Judg- 
ment was  entered  for  defendant,  and  plaintiff 
appealed.  The  policy  was  for  what  is  called 
"plate  glass  insurance,"  and  by  its  terms  de- 
fendant undertook  to  insure  plaintiff  against 
loss  by  "breakage  of  the  glass"  in  a  store 
building  owned  by  plaintiff  In  the  town  of 
Hale.  Among  the  conditions  Of  the  contract 
were  the  following:  "(1)  That  such  breakage 
shall  l>e  the  result  of  accident  and  due  to 
causes  beyond  the  control  of  the  assured. 
•  •  •  (4)  That  this  company  is  not  liable 
to  make  good  any  loss  or  damage  which  may 
happen  by  or  in  consequence  of  any  fire 
(whether  on  the  premises  above  described  or 
not)  or  of  Invasion,  insurrection,  riot,  or  of 
any  military  or  usurped  power." 

The  following  facts  appear  in  the  agreed 
statement:  "That  on  the  night  of  September 
1,  1906,  a  disastrous  fire  broke  out  In  the 
town  of  Hale,  Mo.  That  the  glass  insured 
under  said  policy  was  situated  in  the  one- 
story  brick  veneer  building  on  lot  8,  block  9, 
of  said  town  of  Hale,  Mo.  That  said  bnilding 
'was  in  the  middle  of  a  solid  or  practically  sol- 
id block  of  brick  and  frame  buildings.  That 
two  or  three  buildings  were  on  fire  at  one 
end  of  said  block,  and  the  fire  was  sweeping 
toward  the  other  end  of  said  block.  That 
Hale,  Mo.,  has  but  meager  fire  protection,  and 
no  regularly  organized  and  paid  city  fire  de- 
partment That  said  building  in  which  said 
glass  was  located  was  dynamited,  either  by 
the  town  antboritlee  of  Hale  or  a  concerted 
action  of  the  property  owners,  including  the 
rental  agent  of  the  building  dynamited,  to  pre- 
vent the  further  spread  of  the  fire.  That  the 
fire  burned  Up  to  said  building,  scorched  a 
small  portion  of  said  building,  and  spread  no 
further.  •  •  •  Tliat  Hale,  Mo.,  is  a  town 
of  800  to  1,000  Inliabitants.  That  the  rea- 
sonable value  of  the  glass  broken  is  $80,  the 
amount  sued  for."  The  fact  that  the  glass 
was  broken  in  the  destruction  of  the  building 
by  the  town  authorities  or  property  owners 
acting  in  concort,  and  for  the  apparently 
necessary  and  praiseworthy  purpose  of  check- 
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Ing  the  advance  of  a  destructire  fire,  compela 
08  to  bold  that  the  loss  was  not  dne  to  a 
cause  covered  by  the  policy.  In  any  reason- 
able view  that  may  be  taken  of  the  facts,  the 
loBs  was  not  the  result  of  accident,  but  of 
design.  The  persons  who  wrecked  the  build- 
ing were  actuated  by  no  wrongful  motive,  but 
by  the  apparently  well-founded  apprehension 
that  the  building,  If  not  removed,  would  be 
destroyed  by  fire,  and  would  be  the  vehicle  for 
spreading  the  destructive  agency.  Their  act 
should  not  be  regarded  as  the  proximate  cause 
of  the  loss,  and  the  rule  is  well  settled  that 
the  Insurer  Is  liable  only  for  loss  happening  to 
the  property  Insured  against  when  the  peril 
covered  by  the  policy  is  the  proximate  cause 
of  the  loss.  1  Wood  on  Fire  Insurance  (2d 
Ed.)  {  106.  In  the  leading  case  of  ^tna  Ins. 
Co.  V.  Boon,  85  U.  S.  117,  24  L.  Ed.  895,  the 
policy  contained  the  clause:  "The  company 
shall  not  be  liable  to  make  good  any  loss  or 
damage  by  fire  which  may  happen  or  take 
place  by  means  of  any  Invasion,  Insurrection, 
riot,  or  civil  commotion,  or  of  any  military 
or  usurped  power."  The  time  of  the  insur- 
ance was  during  the  CivU  War.  Union  mili- 
tary forces  were  in  possession  of  the  city,  and 
were  about  to  be  driven  therefrom  by  a 
hostile  army.  To  prevent  military  stores  from 
falling  into  the  hands  of  the  enemy,  the  Union 
commander  set  fire  to  the  dty  hall.  The  fire 
spread  to  and  destroyed  the  property  Insured. 
The  Supreme  Court  of  the  United  States  held 
that  the  proximate  cause  of  the  loss  fell 
within  the  scope  of  the  clause  we  have  quoted. 
It  Is  said  in  the  c^inion:  "The  question  is  not 
what  cause  was  nearest  in  time  or  place  to 
the  catastrophe.  That  is  not  the  meaning 
of  the  maxim,  'Causa  proxima,  non  remota, 
spectatnr.'  The  proximate  cause  is  the  effi- 
cient cause,  the  one  that  necessarily  sets  the 
other  causes  in  operation.  The  causes  that 
are  merely  Incidental  or  instruments  of  a 
superior  «r  controlling  agency  are  not  the 
proximate  causes  and  the  responsible  ones, 
though  they  may  be  nearer  in  time  to  the  re- 
sult. It  is  only  when  the  causes  are  Inde- 
pendent of  each  other  that  the  nearest  is,  of 
course,  to  be  charged  with  the  disaster. 
*  •  •  The  fire  occurred  while  the  attack 
was  In  progress,  and  when  it  was  about  being 
successful.  The  attack,  as  a  cause,  never 
ceased  to  operate  until  the  loss  was  complete. 
It  was  the  causa  cansans  which  set  in  op- 
eration every  agency  that  contributed  to  the 
destruction.  It  created  the  military  neces- 
sity for  the  destruction  of  the  military  stores 
in  the  city  hall,  and  made  it  the  duty  of  the 
commanding  officer  of  the  federal  forces  to 
destroy  them.  His  act,  therefore,  in  setting 
fire  to  the  city  ball,  was  directly  In  the  line 
of  the  force  set  in  motion  by  the  usurping 
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power,  and  what  that  power  must  have  ai> 
tidpated  as  a  consequence  of  Its  action." 

The  basic  principle  of  this  decision  was  ap- 
plied by  this  court  in  Laub  v.  Railroad,  118 
Mo.  App.  488,  94  S.  W.  650.  In  that  case  a 
passenger  was  induced  to  leave  his  train  by 
the  misdirection  of  the  carrier.  The  train 
pulled  ahead  a  abort  distance,  and  stopped  at 
an  eating  house.  The  passenger,  l>eing  left  in 
the  dark  at  an  unlUumlnated  station,  attempt- 
ed to  regain  his  train.  At  the  invitation  of 
the  conductor  of  a  train  operated  by  another 
carrier  who  offered  to  show  him  the  way,  he 
crossed  over  to  the  platform  where  the  con- 
ductor was  standing,  and,  following  his  guid- 
ance, stepped  into  a  hole  negligently  left  on 
its  premises  by  the  last  mentioned  carrier, 
and  was  injured.  He  sued  the  carrier  whose 
passenger  he  was  for  the  damages  sustained, 
and  we  held  that  the  negligent  misdirection  ui 
that  carrier  was  the  proximate  cause  of  the 
injury,  saying:  "It  failed  in  the  performance 
of  a  contractual  duty  when  it  negligently  in- 
vited him  to  temporarily  leave  the  train  at 
the  wrong  place,  and  then  went  off,  leaving 
him  standing  there.  It  put  him  in  a  place  of 
comparative  danger,  and  left  him  to  his  own 
resources  to  extricate  himself.  He  was  under 
the  necessity  of  overtaking  his  train  if  he 
could,  and  the  problem  confronting  his  dazed 
understanding  was  how  best  to  reach  the 
train.  In  the  darkness  ahead  of  him  both 
available  ways — the  one  down  the  track  and 
that  he  attempted  to  take — ^were  equally  ob- 
scure to  bis  vision.  He  could  not  know  of 
the  possible  dangers  that  lurked  in  either 
path.  The  hole  into  which  he  fell,  a  culvert, 
which  for  aught  he  knew  might  have  been  in 
the  railroad  track,  rongh  and  uneven  ties 
therein,  the  darkness  around  him,  his  entire 
Ignorance  of  the  locality,  were  all  elements  of 
the  single  danger  into  which  he  was  plunged 
by  the  negligent  act  under  consideration,  and 
as  such  were  purely  incidental  and  auxiliary, 
and  only  served  to  furnish  a  condition  for  the 
operation  of  the  negligent  act  The  negli- 
gence, if  any,  of  the  Rockport  conductor 
should  be  placed  in  the  same  category.  One 
who  is  compelled  to  grope  blindly  forward  is 
to  be  expected  to  avail  himself  of  chance 
human  aid,  and.  If  thereby  he  encounters  fresh 
perils,  they  are  but  incidents  or  offshoots  of 
his  general  danger.  The  conclusion  is  irresist- 
ible that  defendant's  negligence  act  was  the 
sole  producing  cause  of  the  injury."  This 
principle  applied  to  the  facts  of  the  present 
case  points  to  the  fire  as  the  proximate  cause 
of  the  loss.  It  was  the  causa  causans  and  the 
dynamiting  of  plaintiffs  building  was  one  of 
its  natural  and  necessary  results,  not  an  in- 
dependent, supervening  cause. 

The  Judgment  is  affirmed.    All  concur. 
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WINKLE  et  aL  ▼.  OEOROE  B.  FECK  DRT 

GOODS  CO. 

(Kansas  City  Court  of  Appeals.     Missonri. 

Oct   5,    1908.) 

1.  Death  (|  76*)— Actions  fob  Qausino— Evi- 
dence—Cause  OP  Death. 

Evidence  held  to  warrant  a  verdict  finding 
that  decedent  was  liilled  by  the  fall  of  a  coun- 
terbalance weight  following  the  fall  of  a  dummy 
elevator. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §94;   Dec.  Dig.  {  76.*] 

2.  Master  and  Sebvant  (S  276*)— Injubt  to 
Sebvant— Cause— Evidence. 

Where  injury  to  a  servant  may  be  the  re- 
sult of  one  of  several  causes,  for  only  one  of 
which  a  master  is  liable,  the  servant  must  show 
with  reasonable  certainty  that  that  cause  pro- 
duced the  injury  in  order  to  establish  a  case 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  276.*] 

8.  Evidence  (5  587*)- Natube  of  Pboof— Cib- 

cdmstantial  Evidence. 

The  existence  of  an  ultimate  fact  need  not 
be  shown  by  direct  evidence,  but  may  be  proved 
by  circumstances. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2436;   Dec.  Dig.  i  587.*] 

4.  Mabtbb  and  Sebvant  ({  129*)— Death  or 
Servant— Detectivb  Appliances  —  Nbgli- 

GENCE. 

Where  the  brake  on  a  dummy  elevator  was 
not  used  at  the  time  the  elevator  fell,  resulting 
in  the  death  of  decedent,  the  fact  that  the  braJie 
was  defective  and  would  not  control  the  elevator 
when  descending  with  a  heavy  load  was  imma- 
terial. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  259;    Dec.  Dig.  $  129.*] 

5.  Masteb  and  Sebvant  (S  270*)— Evidence 
— Otueb  Acts  of  Neoliqbnce  — Appuoa- 

TlOHf 

The  rule  that  evidence  of  other  independ- 
ent disconnected  acts  of  negligence  are  inad- 
missible to  show  negligence  in  the  particular 
case  does  not  apply  to  actions  for  injuries  to 
servants,  where  the  prior  occurrences  sought  to 
be  shown  have  a  direct  bearing  on  the  question 
whether  the  instrumentality  by  which  the  serv- 
ant was  injured  was  defective  to  the  master's 
knowledge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  919;    Dec.  Dig.  t  270.*] 

6.  Masteb  and  Sebvant  (|  270*)— Death  of 
Sebvant— Evidence. 

In  an  action  for  death  d  a  servant  by  be- 
ing struck  by  a  dummy  elevator  counterbal- 
ance weight  which  fell  after  the  fall  of  the 
elevator,  evidence  that,  on  three  or  four  prior 
occasions  when  the  box  fell,  the  weight  fell  as 
plaintiff  claimed  It  did  in  the  present  instance, 
and  that  witness  had  reported  the  occurrence  to 
defendant's  superintendent,  was  admissible  to 
show  that  the  elevator  was  defective,  and  that 
defendant  had  knowledge  of  the  defects  in  time 
to  have  corrected  them  by  the  exercise  of  rea- 
sonable care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §g  919,  923 ;  Dec.  Dig.  $ 
270.*] 

7.  Masteb  and  Sebvant  (§  117*)— Death  of 
•  Servant— Duty  of  Master. 

Where  decedent,  13  years  old,  and  other 
girls,  were  employed  in  defendant's  department 
store,  and  w«re  required  to  lower  bolts  of 
cloth  on  a  defective  dummy  elevator,  defendant, 
was  bound  to   anticipate   that  decedent  might 


place  herself  in  such  a  position  that  her  head 
would  be  within  the  range  of  one  of  the  elevator 
weights  if  It  should  fall  down  the  shaft,  and 
therefore  owed  decedent  the  duty  to  use  reason- 
able care  to  prevent  such  occurrence,  though 
defendant  posted  a  notice  at  the  elevator  read- 
ing:   "Keep  heads  out." 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dea  Dig.  {  117.*] 
8.  Masteb  and  Sebvant  ({  289*)— Injubies  to 

Servant  —  Contbibutobt    Neouoencb  — 

Question  fob  Jubt. 

Decedent,  13  years  old,  and  other  girls, 
were  employed  in  defendant's  department  store. 
They  overloaded  a  dummy  elevator  with  bolts 
of  cloth  they  were  directed  to  lower  therein, 
so  that  the  elevator  fell.  Immediately  after 
the  fall,  decedent  and  her  companion  irfaced 
their  heads  in  the  elevator  shaft,  in  violation 
of  a  notice,  and  were  struck  by  the  fall  of  a 
counterbalance  weight.  Beld,  that  decedent  was 
not  negligent  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  1127,  1128,  Dec.  Dig. 
I  289.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  James  H.  Slover,  Judge. 

Action  by  Samuel  W.  Winkle  and  another 
against  the  George  B.  Peck  Dry  Goods  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Grant  I.  RosoiBweig,  for  appellant  A.  S. 
Lyman,  for  respondenta 

JOHNSON,  J.  Plaintiits,  wlio  were  the 
parents  of  Irene  Winkle,  deceased,  a  minor, 
brought  a  statutory  action  for  damages  on 
the  ground  that  the  death  of  their  daughter 
was  caused  by  the  n^ligence  of  defendant. 
The  trial  to  a  jury  resulted  in  a  verdict  and 
judgment  in  their  favor  in  the  sum  of  $1,500, 
and  the  cause  is  here  on  the  appeal  of  de- 
fendant. 

At  the  time  of  her  death,  which  occurred 
on  the  10th  day  of  September,  1904,  Irene 
was  13  years  old,  and  was  employed  as  a  cash 
girl  by  defendant,  the  proprietor  of  a  large 
department  store  in  Kansas  City.  She  and 
two  other  cash  girls  of  at>out  the  same  age, 
Katie  Epp  and  Olivia  Hummes,  were  work- 
ing on  the  second  floor,  and  had  been  direct- 
ed to  carry  some  bolts  of  sheeting  to  a  dum- 
my elevator,  and  to  send  them  thereon  to  a 
lower  floor.  The  girls  carried  the  bolts  to 
the  elevator  door,  called  down  to  the  operat- 
or, who  was  stationed  at  the  foot  of  the 
shaft,  to  send  up  the  car,  and,  when  it  ar- 
rived, put  on  the  entire  load,  which  weigh- 
ed about  80  pounds — a  weight  greatly  In 
excess  of  that  which  the  elevator  was  de- 
signed to  carry.  The  loaded  car  fell  to  tlie 
bottom  of  the  shaft  The  girls  at  the  time 
were  at  the  door,  looking  into  the  shaft,  and 
in  an  instant  after  the  car  fell  Katie  and 
Irene  fell  to  the  floor  unconscious.  It  was 
found,  that  Katie  bad  received  a  wound  on 
the  forehead,  consisting  of  a  bruise  and  a 
slight  abrasion  of  the  skin.  Irene's  skuU  was 
fractured,  and  she  died  in  a  few  hours.  It 
U  alleged  in  the  petition  that  "said  Irene 
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Winkle  was  directed  by  tbe  serrants  and 
employes  of  defendant  In  charge  of  said  sec- 
ond floor  of  defendant's  said  store  building 
to  assist  is  loading  into  said  elevator  or  bolst 
a  quantity  of  sheeting  to  be  sent  down  to 
the  said  'delivery'  or  'send'  office,  and  that 
when  80  pounds  weight  of  said  sheeting  had 
been  so  placed  on  said  elevator,  and  which 
said  Irene  Winkle  was  then  and  there  stand- 
ing close  to  said  elevator  in  the  act  of  ar- 
ranging said  goods  therein,  the  said  elevator, 
by  reason  of  being  overloaded  with  said  80 
pounds  of  goods,  suddenly  fell  to  the  bottom 
of  the  shaft,  and  In  consequence  of  tbe  sud- 
den fall  of  said  hoist  or  elevator  to  the  bot- 
tom of  said  shaft  it  rebounded,  and  tbe  bal- 
ance weights  at  the  other  end  of  the  rope 
holding  said  hoist  or  elevator,  being  then  at 
the  top  of  tbe  top  or  sixth  floor,  also  re- 
bounded, and  such  rebound  caused  one  of 
said  weights,  weighing  about  25  pounds  and 
made  of  cast  iron,  to  break  off  from  said 
rope,  and  to  fall  into  and  down  through  the 
shaft  of  said  hoist  or  elevator,  striking  the 
said  Irene  Winkle  upon  the  head,  directly 
over  her  forehead,  fracturing  her  skull,  and 
so  injuring  her  that  she  died  a  few  hours 
thereafter  as  the  result  of  said  injury.  That 
said  death  of  tbe  said  Irene  Winkle  was 
caused  by  tbe  negligence  and  carelessness  of 
the  defendant.  Its  agents,  and  servants  in  per- 
mitting tbe  use  and  operation  of  said  hoist 
or  elevator  while  the  same  was  in  the  nnaafe 
and  dangerous  condition,  owing  to  its  method 
of  construction,  as  aforesaid;  also  in  negli- 
gently permitting  the  said  hoist  or  elevator 
to  be  overloaded  so  that  It  suddenly  fell  as 
aforesaid;  also  in  permitting  said  boist  or 
elevator  to  be  used  and  operated  without 
having  provided  safety  checks  or  appliances 
therefor  to  prevent  the  sudden  fall  thereof; 
also  in  x>ermittlng  said  elevator  or  hoist  to 
be  used  and  operated  with  the  insufficient 
check  upon  the  rope  holding  up  said  eleva- 
tor, when  said  defendant.  Its  agents,  serv- 
ants, and  employes  well  knew  of  the  insuffi- 
ciency thereof,  or  when  they,  by  the  exer- 
cise of  ordinary  care  and  caution,  might  have 
known  of  the  Insufficiency  thereof  in  time 
to  have  avoided  the  accident  and  injury  to 
plaintiff;  and  also  in  falling  and  neglecting 
to  provide  proper  and  secure  fastenings  by 
which  to  fasten  the  balance  weights  afore- 
said to  the  rope  which  held  up  the  said  hoist 
or  elevator."  Tbe  answer  was  a  general  de- 
nial. 

Defendant  contends  that  the  court  erred  in 
refusing  Its  request  for  an  instruction  per- 
emptorily directing  a  verdict  in  its  favor,  and 
argues  that  the  evidence,  even  in  tbe  light 
most  favorable  to  plaintiffs,  does  not  accuse 
defendant  of  negligence  either  In  the  con- 
struction and  maintenance  of  the  elevator  or 
in  its  operation,  but  does  show  that  the  death 
of  the  child  was  the  direct  result  of  her  own 
negligence  and  of  the  negligence  of  her  two 
companions — her  fellow  servants.  No  one 
saw  what  caused  Katie  and  Irene  to  fall. 


The  door  of  the  elevator  shaft  in  front  of 
which  the  girls  were  standing  was  2  feet 
square,  and  its  base  was  about  2^  feet 
above  tbe  floor.  Olivia  testified  that,  im- 
mediately after  the  car  or  box  started  to 
fall,  ber  companions  put  their  heads  into 
tbe  opening,  and  looked  downward  into  the 
shaft.  Instantly  they  fell  backward,  and 
the  head  of  Irene  struck  tbe  floor  violently. 
One  witness  standing  a  few  feet  away  saw 
tbe  girls  fall,  but  did  not  see  the  cause.  It 
is  certain  that  Irene  received  a  violent  blow 
on  the  bead.  The  skin  was  not  broken,  but 
tbe  right  eye  and  tbe  forehead  over  it  were 
badly  swollen.  The  physician  who  first  ex- 
amined her  testified:  "Tbe  right  eye  was 
puffed  and  swollen.  •  *  •  It  was  bulged 
quite  considerably,  so  that  it  seemed  even  to 
protrude  from  its  socket — ^both  the  ball  and 
tbe  lid."  After  making  an  incision  and  lay- 
ing back  tbe  scalp,  he  found  a  fracture  of 
the  skull  extending  over  the  right  eye  diag- 
onally backward  to  tbe  base  of  the  skull,  and 
another  fracture  across  the  forehead.  Frag- 
ments of  bone  were  found  along  the  lines  of 
these  fractures.  The  dummy  shaft  extend- 
ed from  the  basement  of  the  building  to  the 
sixth  floor,  and  was  entirely  inclosed.  It 
contained  two  compartments,  one  for  the 
box  and  the  other  for  the  counterbalancing 
weights.  They  were  separated  by  a  board 
partition  which  extended  from  a  point  aliout 
'five  feet  above  tbe  basement  floor  to  tbe  top 
of  tbe  shaft,  which  was  midway  between  the 
slztb  floor  and  the  celling.  The  box  was  sus- 
pended by  a  small  wire  cable  which  ran  over 
two  pulleys  placed  near  tbe  celling  and  down 
into  tbe  other  compartment,  where  it  held 
tbe  weights  suspended.  Tbe  weight  attach- 
ed to  the  cable  was  an  iron  block  provided 
at  the  bottom  with  a  book.  Below  was  an- 
other weight,  an  iron  sash  weight,  which 
weighed  about  20  pounds  and  at  each  end 
was  provided  with  an  eye.  This  lower 
weight  was  hooked  on  to  the  other,  or  was 
fastened  with  a  piece  of  wire.  Witnesses 
differ  about  this.  A  small  cotton  rope  at- 
tached to  tbe  bottom  end  of  the  sash  weight 
was  looped  under  tbe  lower  end  of  tbe  par- 
tition into  tbe  other  compartment,  where  it 
was  fastened  to  the  bottom  of  the  box.  A 
boy  stationed  in  tbe  basement  at  the  bottom 
of  the  shaft  operated  the  dummy.  On  re- 
ceiving a  signal  that  tbe  box  was  wanted  at 
a  particular  floor,  be  elevated  it  to  tbe  re- 
quired position  by  pulling  on  the  rope.  This 
pulled  down  the  weights,  and,  of  course, 
raised  the  box.  When  be  stopped  pulling, 
tbe  box  stopped  because  the  box  and  tbe 
counterbalancing  weights  were  of  equal 
weight.  Twenty-five  pounds  was  the  maxi- 
mum load  tbe  dummy  was  intended  to  carry, 
Tbe  descent  of  tbe  box  could  be  controlled 
by  a  brake  which  tbe  operator  worked  by 
means  of  a  treadle,  and  which  consisted  of 
on  arm  hinged  to  tbe  building  immediately 
over  the  pulleys  and  a  wooden  shoe  affixed 
to  tbe  underside  of  tbe  arm.    A  cord  con- 
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nected  the  outward  end  of  this  arm  with  the 
treadle,  and,  when  the  operator  pressed  on 
the  treadle  with  his  foot,  it  pulled  down  the 
«nd  of  the  arm  In  a  manner  to  cause  the 
Bhoe  to  bear  tightly  against  the  top  of  the 
pulleys. 

There  is  no  evidence  that  the  bralce  was  out 
of  order.  It  was  not  set,  nor  was  the  op- 
erator signaled  to  lower  the  box.  The  first 
warning  he  bad  was  when  the  box  came 
crashing  down  the  shaft  and  fell  to  the  floor 
in  front  of  where  he  stood.  He  testified  that 
its  fall  was  followed  by  that  of  the  sash 
weight,  which  also  came  down  the  main 
shaft  and  struck  the  floor  in  front  of  where 
the  box  was  lying.  This  statement  is  stoutly 
denied  by  defendant's  witnesses,  who  say 
that  the  weight  did  not  fall.  Other  witness- 
es (some  of  whom  were  introduced  by  defend- 
ant) stated  that  after  the  accident  a  sash 
weight  was  found  on  the  floor  at  or  near  the 
bottom  of  the  shaft  The  evidence  introduc- 
ed by  defendant  tends  to  show  that  the  sash 
weight  In  use  remained  in  its  place  and  did 
not  fall,  but  we  find  the  evidence  of  plain- 
tiffs to  the  effect  that  it  became  detached 
from  both  the  fastenings  and  fell  to  be  sub- 
stantial, and,  in  considering  the  demurrer 
to  the  evidence,  must  accept  it  as  true,  un- 
less we  should  agree  with  defendant  that 
the  statement  of  the  operator  that  the  weight 
fell  down  the  main  shaft  Is  so  at  variance 
with  the  conceded  physical  facts  of  the  situ- 
ation that  Its  acceptance  would  overtax  cre- 
dulity. The  conclusion  drawn  by  counsel 
for  plaintiffs  is  that,  when  the  rapid  descent 
of  the  overloaded  box  was  suddenly  arrested 
by  striking  the  basement  floor,  the  sash 
weight  which  had  been  ascending  to  the  top 
of  the  shaft  with  equal  rapidity,  and  had 
reached  a  point  above  the  top  of  the  parti- 
tion, was  whipped  over  the  partition  by  the 
force  of  inertia,  became  unhooked  from 
the  upper  weight,  tore  loose  from  the  small 
rope  when  It  reached  the  end  of  the  sla<^ 
therein,  and  fell  dovm  the  main  compart- 
ment, turning  over  In  its  descent  and  re- 
bounding between  the  walls  of  the  shaft, 
and,  in  passing  the  opening  into  which  the 
girls  were  looking,  struck  Irene  on  the  fore- 
head, and  grazed  the  forehead  of  Katie. 

We  do  not  agree  with  counsel  for  defend- 
ant that  the  testimony  of  the  operator  should 
be  disbelieved  and  accorded  no  probative  val- 
ue. It  was  not  physically  impossible  for 
the  sash  weight  to  be  detached  and  projected 
over  Into  the  main  compartment.  Consider- 
ing the  facts  that  it  was  heavy  and  com- 
paratively small,  was  moving  upward  with 
great  speed,  and  was  loosely  hooked  to  Its 
support,  it  seems  very  reasonable  that  It 
should  become  unhooked  and  continue  In 
its  flight,  which  necessarily  would  incline  It 
towards  the  top  of  the  main  compartment, 
audi  when  it  reached  the  end  of  Its  tether, 
we  think  it  would  have  been  surprising  If 
tlie  force  of  a  projectile  of  such  character 


had  not  proved  sufficient  to  sever  its  attach- 
ment to  the  small  rope.  The  statement  of 
the  operator  that  the  weight  fell  down  the 
main  shaft  appears  to  be  strongly  supported 
by  the  physical  facts  and  circumstances  rath- 
er than  to  be  opposed  by  them,  and  we  re- 
gard It  as  possessing  evidentiary  value. 

Nor  do  we  perceive  any  reason  for  saying 
as  a  matter  of  law  that  Irene  could  not  have 
been  struck  by  the  failing  weight.  It  is  the 
theory  of  defendant  that  the  girls,  crowded 
in  front  of  the  opening,  accidentally  tripped 
or  collided  with  each  other,  causing  two  of 
them  to  fall,  and  that  Irene's  skull  was  frac- 
tured by  the  blow  she  received  when  the 
back  of  her  head  struck  the  hard  floor.  That 
theory  is  most  Improbable  and  speculatlvei. 
In  the  first  place,  had  anything  of  the  kind 
occurred,  the  eyewitnesses,  Olivia  in  particu- 
lar, would  have  known  of  -it.  There  was  no 
Indication  of  any  struggle  or  even  movement 
preliminary  to  the  fall,  bat  the  unfortunate 
girls  dropped  before  the  eyes  of  the  witness- 
es as  though  stricken  by  lightning.  Both 
fell  backward,  and  both  were  wounded  in 
the  forehead  These  circumstances  seem  in- 
consistent with  the  supposition  that  a  colli- 
sion or  similar  mishap  was  the  cause  of  the 
fall.  £k]ually  inconsistent  with  this  theory 
is  the  nature  of  the  Injury  to  Irene.  The 
physician  to  whom  we  have  referred  testi- 
fied that  her  skull  was  extraordinarily  thin 
and  weak,  and  point  Is  made  that  the  hard 
fall  to  the  floor  could  have  fractured  It  The 
fractures  themselves  afford  the  strongest 
kind  of  evidence  of  the  nature  of  the  blow 
received.  Can  it  be  doubted  by  any  reason- 
able mind  that  the  radial  point  on  the  fore- 
head where  the  fractures  Intersected  was  a 
traumatic  center — ^the  place  where  a  violent 
blow  was  received?  How  could  a  blow  on 
the  back  of  the  head  not  violent  enough  to 
cause  more  than  a  single  fracture  at  that 
place  result  in  the  production  on  the  fore- 
head of  a  center  such  as  that  described,  and 
in  the  splintering  of  the  bone  along  the  radi- 
ating lines?  We  np  more  would  be  Justified 
In  indulging  In  speculation  to  aid  the  de- 
fense than  to  aid  the  cause  asserted  by  plain- 
tiffs, and  we  must  reject  this  theory  of  de- 
fendant as  being  wholly  improbable  and  at 
war  with  the  plain  physical  facts  and  dr^ 
cumstances  before  us.  We  are  not  overlook- 
ing the  rule  that  the  burden  is  on  plaintiffs, 
not  the  defendant,  to  show  by  evidence  the 
producing  cause  of  the  injury,  and  we  turn 
now  to  the  question  of  whether  the  hypothe- 
sis of  plaintiffs  that  the  injury  was  the  re- 
sult of  a  blow  on  the  head  received  from  the 
falling  weight  should  be  regarded  as  specu- 
lative or  as  a  reasonable  inference  to  be 
drawn  from  the  facts  and  circumstances  In 
proof.  Having  before  us  Indubitable  evi- 
dence that  the  child  was  struck  on  the  fore- 
head while  her  head  was  In  range  of  the 
falling  weight,  we  could  not  pronoimce  the 
hypothesis   of   plaintiff^   to    be   conjectural 
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without  Baying,  in  effect,  that  they  were 
bound  to  prove  their  cause  by  direct  evi- 
dence,  and  would  not  be  heard  to  rely  on 
facts  and  circumstances,  ^wever  strong. 
'We  give  full  sanction  to  the  rule  so  often 
followed  by  the  courts  in  this  state  that 
"where  injury  may  be  the  result  of  one  'of 
Beveral  causes,  for  only  one  of  which  the 
master  is  liable,  the  servant  must  show  with 
reasonable  certainty  that  that  cause  produc- 
ed the  Injury,  and,  where  the  evidence  leaves 
the  cause  in  doubt  and  uncertainty,  there  is 
no  cause  for  the  Jury."  Caudle  v.  Kirk- 
bride,  117  Mo.  App.  412,  03  S.  W.  868;  Trigg 
T.  Ozark,  187  Mo.  227,  86  S.  W.  222;  Gorans- 
son  V.  Rltter,  186  Mo.  807,  85  8.  W.  338. 
But  plaintiffs  have  satisfied  that  rule  by  pro- 
ducing evidence  from  which  the  conclusion 
not  only  is  reasonable,  but  is  irresistible, 
that  the  injury  was  caused  by  the  falling 
weight  But  one  cause  of  injury  is  shown 
by  that  evidence.  The  Jury  were  not  re- 
quired to  choose  between  two  or  more  proba- 
ble causes,  but,  in  accepting  as  true  the  evi- 
dence adduced  by  plaintiffs,  were  confront- 
ed by  a  single  forced  conclusion.  It  is 
hardly  necessary  to  state  that  the  existence 
of  an  ultimate  fact  need  not  be  shown  by  di- 
rect evidence,  but  may  be  proved  by  circum- 
stantial evidence.  The  inferred  fact  under 
consideration  is  not  left  by  the  evidence  in 
the  realm  of  uncertainty. 

The  next  subject  to  engage  our  attention  is 
whether  or  not  the  evidence  discloses  that  the 
fall  of  the  weight  was  due  to  one  or  more  of 
the  negligent  acts  of  defendant  pleaded  In  the 
petition.  The  boy  who  operated  the  dummy 
testified  that  the  box  had  fallen  repeatedly, 
and  tliat  the  brake  was  defective  and  would 
not  control  the  descent  of  the  box  when  it 
carried  a  heavy  load;  but,  since  It  appears 
that  no  ^ort  was  made  to  set  the  brake,  be- 
cause of  the  fact  that  the  operator  was  not 
signaled  tliat  a  load  was  ready  to  descend, 
and  the  box  fell  without  warning,  the  condi- 
tion of  the  brake  had  nothing  to  do  with 
the  accident,  and  the  trial  court  proi)erly 
refused  to  treat  it  as  an  issue  to  go  to  the 
Jury.  Further,  the  operator  testified  that, 
on  three  or  four  occasions  when  the  box  fell 
under  heavy  loads,  the  sash  weight  fell  as  it 
did  in  the  present  Instance,  and  that  each 
time  he  reported  the  occurrence  to  the  super- 
intendent, who  told  him  to  get  the  carpenter 
to  fix  it  or  to  fix  it  himself.  Counsel  for  de- 
fendant argue  that  this  testimony  should  be 
ignored,  first,  because  it  Is  overwhelmed  by 
the  weight  of  contradictory  evidence;  and, 
second,  because  it  is  incompetent,  being  ad- 
dressed entirely  to  collateral  and  irrelevant 
issues.  In  answer  to  the  first  proposition. 
It  Is  enough  to  say  that  the  evidence  of  the 
falling  of  the  box  and  weight  on  prior  occa- 
sions Is  substantial.  To  say  the  least,  It  is 
consistent  with  the  physical  facts  disclosed, 
and,  this  being  true,  the  fact  that  it  is  con- 
tradicted by  a  number  of  witnesses  introduc- 
ed by  defendant  does  not  rob  It  of  probative 


strength.  Pickens  v.  Railway,  126  Mo.  App. 
669,  103  S.  W.  124.  The  second  point  also 
must  be  ruled  against  the  contention  of  de- 
fendant The  rule  is  followed  In  this  state 
that  in  negligence  cases  evidence  of  other  in- 
dependent and  disconnected  acts  of  negli- 
gence Is  not  admissible  to  show  negligence  In 
the  particular  case.  Franklin  v.  Railway,  97 
Mo.  App.  473,  71  8.  W.  540.  The  rule  is 
founded  on  the  idea  that,  as  such  acts  have 
no  direct  bearing  on  the  issue  of  negligence 
in  a  given  case,  they  are  collateral  and  ir- 
relevant, but  It  has  no  application  to  master 
and  servant  cases,  where  prior  occurrences 
sought  to  be  shown  appear  to  have  a  direct 
bearing  on  the  questions  of  whether  the  ia- 
strumentality  from  which  the  servant  receiv- 
ed his  injury  was  in  a  defective  conditloD 
and  of  the  master's  knowledge,  either  actual 
or  constructive,  of  the  existence  of  such  con- 
dition. We  quote  with  approval  from  Labatt 
on  Master  and  Servant  {  137:  "A  jury, 
therefore,  is  always  warranted  in  inferring 
from  the  evidence  of  the  previous  defective 
operation  of  an  instrumentality  that  the  mas- 
ter was  negligent  in  not  seeing  that  the  in- 
strumentality was  properly  constructed  and 
adjusted  so  as  to  be  safe  when  it  was  orig- 
inally put  in  use  or  In  not  discovering  its 
dangerous  condition,  and  making  it  safe  be- 
fore the  accident."  On  the  same  subject  we 
said  in  McGlnnla  v.  Printing  Co.,  122  Mo. 
App.  227,  99  8.  W.  4:  "The  rule  established 
by  the  authorities  cited  is  that  although 
Isolated  instances  of  negligence  are  not  com- 
petent proof,  yet,  where  such  instances  go  to 
show  the  existence  of  a  condition,  they  are 
competent"  In  such  cases  they  are  not  col- 
lateral, but  are  germane,  to  the  issue.  The 
evidence  under  consideration  was  admissible, 
and  it  tends  to  establish  the  exlstei^ce  of  two 
facts:  First  that  the  dummy  was  In  a  de- 
fective condition,  both  in  the  means  provided 
for  controlling  the  movement  of  the  box 
while  heavily  loaded  and  in  the  manner  of 
attaching  the  sash  weight  which  permitted  It 
to  become  detached  readily  and  to  fall 
through  the  shaft ;  and,  second,  that  defend- 
ant had  actual  or  constructive  knowledge  of 
the  existence  of  these  defects  in  time  to  have 
corrected  them  had  reasonable  diligence  and 
care  been  observed.  But  in  these  omissions 
was  defendant  guilty  of  any  breach  of  duty 
to  Irene,  its  servant?  Was  It  bound  to  an- 
ticipate that  she  might  place  herself  in 
a  position  where  her  head  would  be  within 
the  range  of  the  weight  when  it  fell  down 
the  inclosed  shaft?  Over  each  opening  of 
the  shaft  defendant  had  posted  a  notice  read- 
ing: "Keep  heads  out"  Evidently  the 
posting  of  this  notice  was  prompted  by  the 
belief  that  without  it  children  employed  In 
the  establishment— of  whom  there  were  many 
— might  do  the  thing  the  notice  warned  them 
not  to  do.  and  thereby  place  themselves  in 
danger  of  being  struck  by  any  object  that 
might  pass  up  or  down  the  shaft.  Consider- 
ing the  proneness  of  children  recklessly  to 
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defy  tbe  master's  orders  when  Us  back  Is 
turned,  or,  when  Innocent  of  intentional 
wrongdoing,  to  act  thoughtlessly  and  im- 
pulslTely  In  opposition  to  adult  admonition, 
defaidant  should  have  known  that  it  was 
highly  dangerous  to  the  safety  of  Its  youth- 
ful seryants  to  maintain  the  dummy  In  the 
condition  described  In  plaintiffs'  evidence, 
and  its  failure  to  rectify  that  condition  can 
be  regarded  in  no  other  light  than  as  a  neg- 
ligent breach  of  duty  it  owed  its  serrants,  in- 
cluding the  unfortunate  Irene.  Tbe  question 
of  defendant's  negligence  was  an  issue  of  fact 
to  be  solved  by  the  Jury. 

We  do  not  give  our  approval  to  the  argu- 
ment of  defendant  that  we  should  pronounce 
the  child  guilty  of  contributory  negligence  as 
a  matter  of  law.  She  participated  with  her 
companions  in  the  overloading  of  the  box, 
but  the  Jury  were  entitled  to  infer  that  In 
doing  this  she  and  her  companions  acted 
after  the  manner  of  children  of  their  age. 
Likely  enough  they  thought  it  would  be  flne 
sport  to  make  the  box  fall,  but  they  did  not 
know,  nor  had  they  any  reason  to  believe, 
that  a  20-pound  iron  weight  would  be  hurled 
down  the  shaft  to  their  great  peril.  What 
they  did  might  tiave  been  culpable  in  a  per- 
son of  mature  years,  but  in  a  child  of  13 
years  we  think  the  characterization  of  such 
conduct  falls  clearly  within  the  province  of 
the  Jury.  What  we  said  in  Mann  v.  Railway, 
123  Mo.  App.  486,  100  S.  W.  666,  is  perti- 
nent: "The  conduct  of  a  boy  12  years  old 
should  not  be  measured  by  tbe  standard  of 
care  applied  to  an  adult,  because  the  Imma- 
turity of  youth  ordinarily  embraces  not  on- 
ly an  Imperfect  knowledge  of  natural  facts 
and  laws  and  of  tbe  proper  relation  between 
cause  and  effect,  but,  when  possessed  of  these 
elements  necessary  to  the  exercise  of  reason- 
able care,  it  still  lacks  the  discretion,  thought- 
fulness,  and  Judgment  presumed  to  be  an  at- 
tribute of  the  ordinarily  prudent  adult,  and 
which  may  be  said  to  come  only  with  ex- 
perience. Thoughtlessness,  Impulsiveness,  and 
Indifference  to  all  but  patent  and  imminent 
dangers  are  natural  traits  of  childhood,  and 
must  be  taken  Into  account  when  we  come  to 
classify  the  conduct  of  a  child."  In  that 
case  we  pronounced  the  boy  negligent  in  law 
on  tbe  ground  that  he  must  have  known  that 
to  go  to  sleep  where  he  did  would  place  him 
in  great  danger  from  a  passing  train.  In 
the  present  case  we  have  no  reason  to  say 
that  the  child  should  have  anticipated  that 
her  act  in  overloading  tbe  box  and  in  look- 
ing into  the  shaft  to  see  the  box  fall  would 
place  her  In  tbe  path  of  a  falling  weight 
She  would  not  have  t>een  In  peril  had  de- 
fendant properly  secured  the  weight  in  Its 
position.  The  learned  trial  Judge  committed 
no  error  in  overruling  the  demurrer  to  the 
evidence,  and,  as  the  cause  was  submitted 
to  the  Jury  In  conformity  to  the  views  ex- 


pressed, we  have  no  occasion  to  Interfere 
with  the  Judgment 

Point  is  made  that  the  verdict  is  excessive, 
but  a  careful  consideration  of  the  evid^ice 
bearing  on  the  subject  convinces  us  that  tbe 
damages  awarded  are  within  proper  iMunds. 

The  Judgment  is  affirmed.    All  concur. 


VENOILIi  V.  QUINOT,  O.  &  K.  C.  R.  CO. 

(Kansas  City  Court  of  Appeals.     Miasoari. 
Oct  18,  1908.) 

1.  Gabuiebs  ({  218*)  —  Tbanspobtatioit  or 
liivE  Stock— iNjUBT—NoTicB—TurE. 

Where  notice  of  injury  to  plaintiff's  cat- 
tle wa.s  mailed  in  time  to  have  reached  defend- 
ant's claim  agent  within  tbe  time  limited  by  the 
transportation  contract  in  tbe  ordinary  coarse 
of  mail,  there  was  a  reasonable  compliance  with 
the  contract  provision  to  give  notice  within  lU 
days  of  the  time  the  cattle  were  unloaded, 

[Ed.    Note.— For   other    cases,    see    Carrieis, 
Cent  Dig.  {  947 ;   Dec.  Dig.  S  21&*] 

2.  Cabbiebs  (8  218*)— Waives. 

Notice  of  injury  to  cattle,  having  been 
mailed  in  time  to  reach  defendant's  claim  agent 
within  the  time  limited  by  the  contract,  was 
not  delivered  until  two  days  beyond  the  time 
so  fixed.  Defendant's  general  freight  agent  ac- 
knowledged receipt  of  the  notice,  did  not  men- 
tion that  it  had  been  received  too  late,  but 
asked  for  further  information,  promising  to 
endeavor  to  arrange  an  equitable  settlement 
without  delay.  HM  to  indicate  an  intention 
to  waive  notice  entertained  prior  to  the  expira- 
tion of  the  period  prescribed  therefor. 

[Ed.    Note. — For    other   cases,    see    Carriers, 
Cent  Dig.  f  948;  Dec.  Dig.  {  218.*] 
8.  Notice  ({  8*)— Timb— Waivek. 

Waiver  of  notice  required  to  be  given  with- 
in a  specified  time  to  be  effective  mast  be  made 
within  the  time  limited  for  such  notice,  but 
whether  such  waiver  has  been  accomplished  is 
a  question  of  intention. 

[Ed.  Note.— For  other  cases,  see  Notice,  Dec. 
Dig.  S  8.*] 
4.  Cabbiebs  (J  213*)— Ihjxibt  to  CATTLt-DB- 

LAT— Snowstorm. 

A  carrier  was  not  liable  for  injuries  to 
cattle  by  delay  in  transportation  cansed  by  a 
snowstorm  obstructing  the  tracks. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  i  922;    Dec.  Dig.  {  2ia*] 

6.  Cabbiebs  (S  213*)— Live  Stock— Dsi.at 
IN  Tbanspobtatiok— Defective  Enqihe. 
Where  the  injury  to  an  engine  which  cans'ed 
a  delay  in  the  transportation  of  plaintifTs  cattle 
was  due  either  to  negligence  of  defendant's  em- 
ployee in  making  couplings  or  to  a  defective 
engine  end  sill,  and  th«re  was  no  evidence  that 
the  engine  had  been  properly  inspected  before 
it  left  defendant's  division  point,  defendant 
was  responsible  for  such  delay,  under  the  rale 
that  only  such  causes  as  cannot  be  reasonably 
anticipated,  controlled,  or  avoided  by  reasonable 
care  will  excuse  a  carrier's  unusual  delay. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  {  922;   Dec.  Dig.  {  213.*] 

6.  Cabbiebs  (§  230*)  —  TTbanspobtatioh  oi 
Live  Stock— Delay— Question  fob  Jobt. 
Evidence  of  a  carrier's  unnecessary  delay 
in  the  transportation  of  plaintiff's  cattle  result- 
ing in  injury  to  them  held  to  require  rabmia- 
slon  of  such  Issue  to  the  Jury. 

[Ed.    Note.— For   other    cases,    see   Carriers, 
Cent  Dig.  (  962;   Dec.  Dig.  t  230.*] 
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7.  Cabbikbs  (8  219*)  —  Tbawspobtation  or 
Cattle  —  Dklat  —  Connectino  CABEncBB— 
Stocktabdb  Coufany. 

Where  plaintifg  cattle  were  consigned  to 
a  commission  firm  to  receive  the  cattle  from 
the  chntes  at  the  stockyards,  the  carrier  was 
liable  for  a  delay  of  1^  hours  while  the  stock- 
yards company  transported  the  cattle  as  a  con- 
necting carrier  from  the  original  carrier's 
terminal  station  to  the  cattle  chntes. 

[Ed. '  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ii  950,  051 ;    Dec  Dig.  (  219.*] 

8.  Dakaqes  (S  62*)— Dutt  to  Rbducs— Evi- 
dence. 

Evidence  that  defendant's  station  agent  in- 
formed plaintiff,  after  his  cattle  had  been  placed 
in  a  train,  of  a  breakdown  which  would  cause 
delay,  that  defendant  would  not  be  able  to  de- 
liver the  cattle  in  time  for  market  on  the  next 
morning,  and  that  he  had  better  unload  the 
cattle  and  wait  for  the  next  day's  train,  was 
admissible  to  show  that  plaintiff  refused  to  avail 
himself  of  an  opportuni^  to  minimize  his  dam- 
ages under  the  rule  that  a  {tarty  is  bound  to  pro- 
tect himself  from  the  injurious  consequences 
of  the  wrongful  act  of  another  if  he  can  do 
so  by  ordinary  effort  and  at  reasonable  expense. 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  »  119-131 ;   Dec.  Dig.  {  62.»] 

9.  Appeal  and  Ebrob  ({  1058*)— Exclusion 
OF  Evidence— Cdbino   Ebbob. 

Erroneous  exclusion  of  evidence  of  an  offer 
by  defendant's  agent  to  permit  plaintiff  to 
unload  his  cattle  and  wait  for  transportation 
unUI  the  succeeding  day  was  cured  by  the  sub- 
sequent admission  of  evidence  of  such  offer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4200-^1204;  Dec.  Dig.  S 
1058.*] 

10.  Wobds  and  phbase»— "Double  Header.' 
The  term  "double  header,"  as  used  in  the 

operation  of  railroads,  means  a  train  drawn  by 
two  engines. 

Appeal  from  Olrcnlt  Court,  Gnmdy  Coun- 
ty;   Geo.  W.  Wannamaker,  Judge. 

Action  by  Robert  L.  Venclll  against  the 
Quincy,  Omaha  4  Kansas  City  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

J.  G.  Trimble  and  Hall  &  Hall,  for  appel- 
lant   Hugh  C.  Smith,  for  respondent 

JOHNSON,  J.  Plaintiff  sued  defendant, 
a  common  carrier,  for  damages  aHeged  to 
have  resulted  from  defendant's  negligent 
failure  to  transport  his  cattle,  consisting  of 
47  head,  from  Gait  to  South  St.  Joseph, 
within  a  reasonable  time.  Plaintiff  claims 
the  cattle  were  received  by  defendant  for 
shipment  at  4  o'clock  in  the  afternoon  of  De- 
cember 11,  1904,  and  should  have  arrived 
at  their  destination  at  10  o'clock  or  earlier 
on  the  same  day,  but,  on  account  of  defend- 
ant's negligence,  they  did  not  arrive  until 
12  o'clock  the  next  day — too  late  for  the 
morning  market;  that  be  thereby  lost  the 
benefit  of  the  morning  market,  and  in  the 
afternoon  he  sold  33  head  of  the  cattle,  at 
which  time  the  market  bad  declined;  that 
he  was  unable  to  sell  all  of  said  cattle  on 
that  day,  but  was  compelled  to  keep  14  head, 
which  were  sold  on  the  market  the  following 
day,  the  price  in  the  meantime  having  fur- 


ther declined;  that,  owing  to  the  careless 
manner  in  which  the  cattle  were  transport- 
ed, they  were  bruised  and  depressed,  which 
produced  a  shrinkage  in  weight,  thereby 
causing  plaintiff  additional  loss;  and,  fur- 
ther, that  he  was  subjected  to  the  expense 
of  feeding  the  cattle  that  were  not  sold  the 
day  of  arrival.  The  answer  was  a  general 
denial  and  the  further  defense  that  plaintiff 
shipped  his  cattle  over  defendant's  railroad 
under  the  terms  of  a  certain  written  contract 
(attached  to  and  made  part  of  the  petition), 
the  terms  of  whi&h  plaintiff  failed  to  keep 
and  perform,  and  that  any  damages  which 
may  have  been  sustained  were  caused  by 
plalntifTs  own  negligence  and  lack  of  care 
and  attention  to  said  cattle.  Further,  it  was 
claimed  that  plaintiff  failed  to  give  to  defend- 
ant notice  of  damages  as  required  by  the 
terms  of  the  contract.  To  this  answer 
plaintiff  replied  by  a  general  denial.  It  ap- 
pears from  the  evidence  that  the  cattle  were 
loaded  between  6  and  6  o'clock  in  the  even- 
ing of  the  day  mentioned,  and  the  train  that 
was  to  take  them  arrived  at  Gait  about  7 
o'clock,  the  cars  In  which  they  were  loaded 
were  placed  therein,  and  the  train  pulled  on 
to  the  main  line.  The  train  was  what  Is 
called  a  "double  header";  I.  e.,  drawn  by 
two  engines.  In  putting  these  cars  in  the 
train  and  switching,  the  end  sill  of  one  of 
the  engines  was  broken,  which  disabled  the 
front  drawbar  so  that  It  became  unsafe  to 
use  the  engine.  The  employes  of  defendant 
telegraphed  to  Milan  for  another  engine 
which  came  in  time  for  the  train  to  start 
about  11:30  p.  m.  The  night  was  stormy, 
and  enough  snow  fell  to  retard  the  progress 
of  the  train.  Some  time  was  lost  at  Pattons- 
burg,  and  the  train  did  not  reach  Osborn 
until  about  8  o'clock  the  next  morning,  when 
the  cattle  were  switched  to  the  Hannibal  & 
St  Joseph  Railroad,  reaching  the  Burlington 
station  In  South  St  Joseph  about  10  o'clock 
a.  m.,  and  being  delivered  to  the  stockyards 
company  about  one  hour  and  a  half  there- 
after. They  were  received  by  plalntUTs  con- 
signees about  12  o'clock,  were  put  upon  the 
market,  33  head  sold  that  day,  and  the  re- 
maining 14  head  held  over  and  sold  the  next 
day.  The  evidence  tended  to  sustain  plain- 
tiff's allegation  of  damages  in  the  most  im- 
portant particulars,  and,  farther,  to  show 
that  the  Injury  to  the  engine  was  occasioned 
by  a  defect  In  the  timber  or  by  striking  too 
hard  in  coupling.  There  was  no  positive 
proof  that  the  damaged  engine  had  been  In- 
spected before  It  left  Milan.  The  evidence 
of  defendant  tended  to  show  that,  owing  to 
the  condition  of  the  track  caused  by  the 
snow,  eight  hours  would  have  been  a  rea- 
sonable time  for  the  train  to  have  arrived  at 
St  Joseph  after  it  left  Gait  There  was  a 
controversy  at  the  trial  as  to  whether  plain- 
tiff had  given  defendant  proper  notice  of  the 
Injury    to   his   stock.     It   was    shown   that 
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Hugh  Smith,  attorney  for  plaintiff,  mailed 
such  notice  In  an  envelope  pri)i)erly  addressed 
and  deposited  In  tbe  post  office  at  Trenton 
on  December  21,  1004,  and  that  In  the  usual 
course  of  transmission  It  should  have  been 
delivered  to  the  person  addressed  the  next 
morning.  This  notice  was  addressed  to  the 
freight  claim  agent  of  defendant,  but  It  waa 
shown  that  it  was  received  by  L.  P.  Moore, 
the  general  freight  agent,  who  acknowledged 
Its  receipt  on  December  25th  and  asked  for 
further  Information;  and  It  was  further 
shon-n  that  subsequent  correspondence  was 
had  between  said  agent  and  plaintiff  con- 
cerning the  claim.  By  the  terms  of  the 
written  contract  to  which  reference  was 
made  in  the  answer  of  defendant,  it  waa 
provided  that  "the  said  railroad  company 
shall  In  no  case  be  liable  for  any  loss  or 
damage  to  said  animals,  unless  a  claim  shall 
be  made  in  writing  by  the  owner  or  owners 
thereof,  or  his  or  their  agents,  and  delivered 
to  a  general  freight  agent  of  the  said  rail- 
road  company,  or  to  tbe  agent  of  said  rail- 
road company,  at  the  station  from  which  tbe 
animals  are  shipped,  or  to  the  agent  at  the 
point  of  destination,  within  ten  days  from 
the  time  the  said  animals  are  removed  from 
the  cars."  Further,  It  was  stipulated:  "In 
consideration    of    free    transportation    for 

persons,  designated  by  the  first  party, 

hereby  given  by  said  railroad  company,  such 
persons  to  accompany  the  stock,  It  is  agreed 
that  the  said  cars,  and  tbe  said  animals  con- 
tained therein,  are  and  shall  be  in  the  sole 
charge  of  such  persons  for  the  purpose  of 
attention  to  and  care  of  the  said  animals, 
and  that  the  said  railroad  company  shall  not 
be  responsible  for  such  attention  and  care." 
The  Jury  returned  a  verdict  in  favor  of  plain- 
tiff for  $118.16,  upon  which  judgment  was 
rendered,  and  defendant  appealed. 

At  the  close  of  defendant's  testimony,  and 
again  at  the  close  of  all  the  testimony,  de- 
fendant offered  a  demurrer  to  the  evidence, 
which  was  overruled.  This  demurrer  was 
offered  upon  the  theory  that  plaintiff  was 
not  entitled  to  recover  because  he  had  failed 
to  prove  that  be  had  given  to  defendant  no- 
tice of  his  damages  within  10  days  from  the 
time  the  cattle  were  unloaded  from  the  car. 
It  is  unnecessary  to  say  that  the  courts  of 
this  state  have  upheld  such  contractual  pro- 
visions as  being  reasonable  and  enforceable. 
But  we  are  not  satisfied  that  plaintiff  did 
not  reasonably  comply  with  this  requirement 
of  the  contract.  He  mailed  bis  notice  at  the 
post  office  in  Trenton  In  time  for  it  to  have 
reached  defendant's  claim  agent  at  Kansas 
City  within  the  prescribed  limit  in  the  or^ 
dinary  course  of  mail  delivery.  The  evidence 
of  defendant  tends  to  show  that.  In  fact.  It 
was  not  delivered  until  December  24th,  two 
days  beyond  the  limit  fixed  by  the  contract 
The  letter  of  the  general  freight  agent  ac- 
knowledging receipt  did  not  mention  the 
fact  that  it  bad  not  been  received  in  due 


time,  and  it  is  fair  to  presume  that  It  was 
received,  or  that  such  notice  was  waived. 
Defendant,  however,  insists  that,  as  this  let- 
ter of  the  general  freight  agent  was  written 
after  the  expiration  of  the  10  days,  it  was 
not  a  waiver.  It  has  been  held  in  numerous 
cases  that  a  waiver,  to  be  effective,  must 
be  made  within  the  time  limited  for  sucb 
notice.  Menslng  v.  Insurance  Co^  36  Mo. 
App.  602;  Maddox  v.  Insurance  Co.,  39  Mo. 
App.  198 ;  Hamilton  v.  Wabash  Railway  Co., 
80  Mo.  App.  597.  There  are  also  other  cases 
in  point  But  In  the  last  case  cited  It  was 
held  that  a  waiver  was  a  question  of  inten- 
tion, and  it  was  so  held  in  Stlepel  v.  Insur- 
ance Co.,  55  Mo.  App.  224 ;  Fink  v.  Insurance 
Co.,  60  Mo.  App.  673.  It  was  said  in  Hamil- 
ton V.  Wabash,  supra,  that  "acts  or  declara- 
tions happening  or  made  after  the  time  pre- 
scribed for  the  performance  of  the  condition 
might  be  shown,  provided  they  had  any 
tendency  to  prove  a  previous  intention  to 
waive  the  condition."  It  was  held,  however, 
in  that  case  that  the  rule  did  not  apply,  "for 
the  reason  that  the  defendant  in  the  letters 
denied  all  liability  which  could  not  at  that 
time  be  treated  as  a  waiver  of  anything." 
In  the  case  before  us  we  believe  the  letter 
of  the  general  freight  agent  Indicated  a  pre- 
vious intention  to  waive  said  notice.  In  a 
letter  to  Mr.  Smith,  attorney  for  plaintiff,  he 
says:  "Will  you  be  good  enough  to  send  me 
the  live  stock  contracts  and  the  account  of 
sales  tor  the  shipment  and  advise  me  In  de- 
tail how  tbe  amount  of  the  claim  is  arrived 
at?  That  is,  whether  it  is  based  on  shrink, 
decline  in  market,  or  rough  treatment  If 
you  will  be  good  enough  to  do  this,  I  will  en- 
deavor to  arrtmge  an  equitable  settlement  of 
the  claim  without  delay."  We  think  tbe 
court  acted  properly  in  overruling  the  de- 
murrer from  the  facts  stated.  If  the  gener^ 
al  freight  agent  had  not  Intended  to  waive- 
the  notice,  he  should  not  have  offered  to  ne- 
gotiate a  settlement  but  should  have  stood 
upon  the  right  of  the  defendant  under  lt» 
contract.  It  is  clear  there  had  never  been 
any  Intention  upon  the  part  of  the  defendant 
company  to  deny  liability  for  want  of  such, 
notice. 

The  defendant  contends  that  It  cannot  l>e- 
held  liable  for  the  delay  caused  by  the  snow- 
storm which  had  the  effect  of  obstructing  Its 
tracks,  nor  for  the  delay  occasioned  by  the 
breaking  down  of  the  engine.  We  concede 
the  first  proposition,  but  It  was  a  question  for 
the  Jury  to  determine  whether  the  breaking 
down  of  the  engine  was  unavoidable,  for  there 
was  evidence  tending  to  show  that  this  con- 
dition was  due  to  the  negligence  of  the  em- 
ployes of  the  company  In  making  couplings 
with  too  much  force,  or  to  a  defective  end 
sill.  There  was  no  substantial  evidence  that 
the  disabled  engine  had  been  properly  in- 
spected before  it  left  defendant's  division 
point  at  Milan.  Frequently  it  has  been  said 
that  the  only  causes  that  will  excuse  an  on- 
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usual  delay  of  a  carrier  In  forwarding  a  ship- 
ment  are  those  that  cannot  be  reascmably  an- 
ticipated, controlled,  or  avoided  by  the  ex- 
ercise of  reasonable  care.  McFall  t.  Wabash 
Railway  Co.,  117  Mo.  App.  477,  94  8.  W.  670; 
Schwab  T.  Unioo  Line,  13  Mo.  App.  159; 
Goinn  T.  Wabash,  20  Mo.  App.  453 ;  Dawson 
▼.  Railway,  79  Mo.  296.  There  was  evidence 
of  other  unnecessary  delays  which  was  proper- 
ly a  subject  for  the  consideration  of  the  Jury. 
There  was  a  stop  of  unusual  length  at  Fat- 
t(»i8burg,  and  the  stock  were  kept  at. a  sta- 
tion In  South  St  Joseph  about  one  hour  and 
a  half  before  they  were  delivered  at  the  stock- 
yards, the  place  of  destinntion.  It  was  fairly 
a  question  for  the  Jury  to  say  whether,  under 
all  the  facts  and  circumstances  of  the  case,  the 
delay  in  the  transportation  of  plahitifTs  cattle 
could  have  been  avoided. by  the  exercise  of 
proper  care  npon  the  part  of  defendant.  The 
offer  of  defendant  to  show  that  it  was  the 
Invariable  cnstom  to  have  its  engines  In- 
qtected  before  they  were  sent  out  on  the  road 
was  not  accepted  by  the  court,  but  in  our  con- 
sideration of  the  question  we  have  treated  It 
as  though  that  evidence  had  been  admitted, 
and,  even  conceding  that  the  delay  occasion- 
ed by  the  breaking  down  of  the  engine  was  un- 
avoidable, we  think  there  was  sntBclent  evi- 
dence of  unnecessary  delay  to  take  the  case 
to  the  Jury. 

Exception  Is  taken  to  the  action  of  the  court 
In  allowing  plaintiff  to  prove  the  length  of 
time  It  would  take  to  ship  the  cattle  from 
Oalt  to  the  commission  firm  of  Sager  &  Young 
at  South  St  Joseph  stockyards,  for  the  reason 
that  the  contract  was  to  ship  them  from  Gait 
to  St  Joseph,  consigned  to  Sager  &  Young, 
and  the  defendant  was  in  no  way  respon- 
sible for  the  delivery  of  the  cattle  to  this 
firm.  The  evidence  shows  that  Sager  &  Young 
received  the  cattle  in  question  from  the  chutes 
at  the  stockyards  In  South  St  Joseph.  It 
also  shows  that  they  received  them  from  the 
stockyards  company.  This  contention  seems 
to  be  based  upon  a  ruling  In  the  case  of  Rat- 
Uff  Bros.  V.  Railroad,  118  Mo.  App.  644,  94 
8.  W.  1006,  wherein  It  Is  held:  "When  the 
carrier  placed  the  cars  at  the  unloading  plat- 
forms in  a  position  to  be  unloaded,  and  de- 
livered the  billing  to  the  stockyards  company, 
it  performed  every  act  required  of  it  as  a  car- 
rier to  complete  the  delivery,  and  defendant 
is  not  liable  for  damages  that  resulted  fron 
a  subsequent  delay  caused  either  by  the  fall- 
are  of  the  stockyards  company  to  post  on  the 
bulletin  board  the  arrival  of  the  stock  or  of 
the  consignee  to  receive  it  promptly."  In  this 
case  it  was  shown  that  the  stockyards  com- 
pany received  the  cattle  at  the  Burlington  sta- 
tion in  St.  Joseph  as  stated,  after  a  delay  of 
lyi  hours  at  said  station,  but  that  was  nut 
the  place  of  unloading,  and  consequently  not 
the  place  of  delivery.  The  case  cited  has  ref- 
erence to  the  unloading  of  the  cattle  after 
they  have  arrived  at  the  stockyards,  and 
therefore  has  no  application  here.  And  wheth- 
er the  delay  at  said  station  was  occasioned 


by  the  negligence  of  the  defendant  or  the 
stockyards  company  is  immaterial,  since  it 
was  the  duty  of  the  stockyards  company,  as  a 
part  of  defendant's  connecting  line,  to  deliver 
the  cattle  at  the  place  of  unloading.  While 
plaintiff  was  on  the  witness  stand,  counsel  for 
defendant  asked  him  on  cross-examination: 
"Didn't  Ben  King  [defendant's  agent]  inform 
you  In  the  depot  there  that  evening,  owing 
to  the  delay  on  account  of  the  breakdown,  the 
company  would  not  be  able  to  deliver  the 
<»ttle  into  St  Joseph  for  the  market  next 
morning,  or  might  not  be  able  to  deliver  them 
into  St  Joseph  for  the  market  that  morning, 
and  that  you  had  better  unload  the  cattle  and 
wait  for  the<  train  next  day?"  Counsel  for 
plaintiff  objected  to  the  question  on  tlie 
ground  that  "if  such  conversation  took  place 
after  the  signing  of  the  contract  and  after 
the  stock  were  delivered  to  the  railroad  com- 
pany, that  is  no  consideration  for  the  release 
of  their  obligation  to  transport  these  cattle  to 
St  Joseph,  and  under  the  contention  of  tbe 
gentlemen,  if  the  conversation  took  place  be- 
fore the  signing  of  the  contract  would  merge 
in  the  written  contract  and  this  testimony  is 
incompetent"  The  objection  was  sustained, 
and  this  ruling  is  assigned  as  error.  The 
evidence  was  admissible  for  the  purpose  of 
showing  that  plaintiff  refused  to  avail  him- 
self of  the  opportunity  to  minimize  his  dam- 
ages. The  rule  Is  well  settled  that  "it  is  the 
duty  of  a  party  to  protect  himself  from  the 
injurious  consequences  of  the  wrongful  act  of 
another  If  he  can  do  so  by  ordinary  effort 
and  care  and  at  a  moderate  and  reasonable 
expense,  and  for  such  reasonable  exertion  and 
expense  in  that  behalf  expended  be  may 
charge  the  wrongdoer;  and  where,  by  the  use 
of  such  means,  he  may  limit  and  prevent  far- 
ther loss,  he  can  only  recover  such  loss  as 
could  not  thus  be  prevented."  Field  on  Dam- 
ages, p.  19;  Dietrich  v.  Railway,  89  Mo.  App. 
36.  One  Injured  by  the  wrongful  act  of  an- 
other must  use  reasonable  diligence  to  pro- 
tect himself  and  thereby  prevent  additional 
damage.  Logan  v.  Railway,  06  Mo.  App.  461, 
70  8.  W.  784.  But  we  find  the  error  was 
cured  in  the  subsequent  proceedings.  The 
agent  of  defendant  was  permitted  to  testify 
without  objection:  "To  the  best  of  my  knowl- 
edge I  told  Mr.  Venclll  he  had  better  unload 
the  cattle.  He  said  they  were  as  well  off  in 
the  car  as  they  would  be  in  the  storm  in  the 
stockyards.  He  did  not  onload  them."  Later 
defendant  offered  to  prove  by  another  witness 
that,  "after  the  accident  to  the  engine  oc- 
curred, the  defendant,  by  Its  agent  offered 
the  plaintiff  the  opportunity  to  save  himself 
from  any  damage  or  any  further  damage  that 
might  have  resulted  from  the  delay  In  the 
shipment  of  the  stock'  by  offering  to  allow  him 
to  unload  his  cattle  and  wait  for  the  train  the 
next  day,  or  to  take  them  over  to  another 
railroad  and  ship  th«n  out  that  day."  The 
court  ruled:  "The  position  of  the -court  is 
that  you  may  ask  him  about  the  offer  to  un- 
load bis  cattle  with  the  object  of  lessening  his 
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damages,  but  that  you  can't  offer  evidence  to 
show  tbat  tbat  would  release  blm  from  the 
contract  of  shipment  and  let  him  take  the 
cattle  off.  I  admit  evidence  as  to  the  fact  of 
his  offering  to  unload  his  cattle  to  lessen  dam- 
ages." Thus  It  appears  the  court  finally 
took  the  proper  view  of  the  law,  and  under 
the  ruling  defendant  was  entitled,  If  It  chose, 
to  recall  plaintiff  for  further  cross-examina- 
tion, and  to  Interrogate  him  about  the  offer 
of  the  agent  to  permit  him  to  onload  the  cat- 
tle. As  this  was  not  done,  defendant  is  in  no  - 
position  to  complain  of  the  preceding  refusal 
to  admit  the  evidence. 
The  Judgment  is  affirmed.    All  concur. 


MOEIAETT  V.  SCHWARZSCHILD  &  SULZ- 

BERGEK  CO. 

(Kansas  City  Court  of  Appeals.    Mlssonri.    Oct. 

5,  1908.) 

1.  NsaLioENCK  ({  121*)— Proof  or  Subbound- 
INO  Facts— Res  Ipsa  liioqurruB— Applica- 
Tion  or  Rule. 

Where  all  facta  connected  with  an  accident 
show  a  condition  from  which  it  might  be  rea- 
sonably inferred  that  the  accident  wag  due  to 
other  causes  than  defendant's  negligence,  plain- 
tiff cannot  rely  upon  mere  proof  of  surrounding 
facts,  nor  need  defendant  purge  itself  of  the  in- 
ference of  negligence  no;  explain  the  accident; 
the  doctrine  of  res  ipsa  loquitur  not  tteing  ap- 
plicable. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Dec  Dig.  S  121.*] 

2.  Master  and  Servant  (i  265*)— Injuries 
TO  Servant  — Actions— FROor— Proximate 
Cause. 

Proof  of  a  defect  in  appliances,  in  itself, 
does  not  give  an  injured  servant  a  right  of 
recovery,  but  it  must  appear  afHrmatively  that 
the  defect  was  the  proximate  cause  of  the  in- 
jury, and  that  the  master  was  chargeable  with 
knowledge  of  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  K  881,  898,  905 ;  Dec.  Dig. 
S  265.*] 

3.  Master  and  Servant  (i  276*)— Injxtrieb 
to  Servant— Actions— Evidence.   . 

Evidence  held  to  show  that  the  placing  by 
a  fellow  servant,  of  a  barrel  on  a  floor,  in- 
clined toward  an  open  elevator  door  combined 
with  the  defect  in  the  floor  and  the  master's 
failure  to  guard  the  elevator  opening,  was  the 
direct  cause  of  a  servant's  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  276.*] 

4.  Master  and  Servant  (8  107*)  —  Sape 
Place  to  Work. 

It  is  the  duty  of  a  master  to  afford  a  serv- 
ant a  reasonably  safe  place  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  179;    Dec.  Dig.  §  107.*] 

5.  Master  and  Servant  ({  201*)— lN.njBiEa 
TO  Servant  —  Actions  —  Combined  Neqli- 
OBNCE  or  Master  and  Fellow  Servant. 

If  a  master  wag  negligent  in  maintaining 
a  floor  which  inclined  toward  an  elevator  shaft 
where  barrels  were  handled,  and  in  failing  to 
guard  the  open  elevator  shaft,  he  was  not  ex- 
cused because  a  fellow  servant's  negligence  in 
placing  a  barrel  on  the  inclined  floor,  where 
It  rolled  into  the  shaft,  contributed  with  the 
master's  to  a  servant's  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  518 ;  Dec.  Dig.  |  201.*] 


Appeal  from  Circuit  Gonrt,  Jackson  Coon- 
ty;    H.  L.  McCune,  Judge. 

Personal  injury  action  by  Maurice  Moriar- 
ty  against  the  Schwarzschild  &  Sulzberger 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Warner,  Dean,  McLeod  &  Tlmmonds,  for 
appellant  Walsh  ft  Morrison,  for  respond- 
ent 

BROADDUS,  P.  J.  This  is  a  snlt  for  dam- 
ages, as  the  alleged  result  of  the  negligence 
of  defendant.  The  defWdant  owns  and  op- 
erates a  meat-packing  establishment  In  Kan- 
sas City.  The  plaintiff  was  in  Its  employ  as 
a  common  laborer  at  the  time  of  bla  injury. 
At  the  time  he  and  another  employd  were  en- 
gaged In  removing  barrels  of  meat  from  one 
part  of  the  establishment  to  another.  The 
barrels  were  on  the  second  floor,  from  which 
they  were  being  removed  by  means  of  an 
elevator  to  the  first  fioor.  The  manner  of 
doing  the  work  was  tor  one  man  to  remove 
the  barrels  of  meat,  .one  at  a  time,  from  what 
is  known  as  the  "cooler,"  and,  rolling  them 
out  of  the  door,  which  was  about  16  feet 
from  the  elevator,  leave  them  about  six  feet 
from  the  elevator.  Three  barrels  made  a 
load,  to  be  put  and  carried  on  the  elevator. 
A  workman  by  the  name  of  Flisk  was  load- 
ing the  elevator,  and  plaintiff  was  unloading 
it  on  the  floor  below.  While  plaintiff  would 
be  unloading  the  elevator,  Fllsk  would  be 
rolling  out  three  barrels  onto  the  floor,  as 
stated,  to  have  them  In  readiness  to  load 
when  the  elevator  returned.  There  was  a 
decline  In  the  fioor  for  a  distance  of  6  or  8 
feet  from  the  door  of  the  elevator.  It  was 
the  aim  and  practice  of  Flisk  to  rest  the' 
barrels  on  the  floor  before  they  reached  the 
decline  in  the  fioor.  On  the  day  of  plaintifTs 
injury,  after  about  three  loads  had  been  sent 
down,  and  plaintiff  was  unloading,  one  of 
the  barrels  placed  upon  the  floor  rolled  down 
the  Incline  in  the  fioor  Into  the  open  door 
of  the  elevator,  and  fell  upon  the  plaintiff 
and  severely  Injured  him.  Flisk  was  at  a  loss 
to  account  for  the  barrel  leaving  its  position 
on  the  floor,  as  be  was  of  the  opinion  that 
be  had  left  It  at  the  usual  place,  and  not  on 
the  incline.  No  one  saw  It  start  or  what 
caused  it  to  start  The  door  of  the  elevator 
was  open  at  the  time^  and  the  evidence  Is 
that  it  had  been  left  open  at  all  times,  and 
that  there  were  cleats  used  to  keep  It  open. 
Neither  Fllsk  nor  plaintiff  had  the  manage- 
ment of  the  elevator.  Flisk,  who  was  a  wit- 
ness for  plaintiff,  stated  that  plaintiff  bad 
at  times  loaded  the  elevator  on  the  second 
floor,  but  plaintiff  stated  tbat  be  had  no  re- 
membrance of  ever  having  done  so,  and  de- 
nied that  he  had.  It  seems  that  Fllsk  knew 
of  the  Incline  In  the  floor,  but  did  not  appre- 
ciate tbat  it  was  dangerous.  It  was  shown 
that  Mr.  Pickett,  the  overseer,  was  around 
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wben  the  woA  was  in  progresa;  also  that 
different  employes,  otherwise  engaged  at 
work  and  handling  heavy  material,  were 
passing  and  repassing  between  the  place 
where  the  barrels  were  placed  and  the  eleva- 
tor. It  farther  appeared  that  the  barrel  had 
been  placed  on  the  floor  but  a  very  short 
time  before  it  commenced  its  descent  toward 
the  elevator.  The  Judgment  was  for  plaintiff, 
and  defendant  appealed. 

The  defendant's  position  is  that:  "Where 
all  the  facts  connected  with  the  accident  fall 
to  point  to  the  negligence  of  the  defendant 
as  the  proximate  cause  of  the  Injury,  but 
show  a  state  of  affairs  from  which  an  infer- 
ence could  as  reasonably  be  drawn  that  the 
accident  was  due  to  a  cause  or  causes  .other 
than  the  negUg^it  act  of  defendant,  the 
plaintiff  cannot  rely  upon  mere  proof  of  the 
surrounding  facts  and  circumstances,  nor  is 
defendant  called  upon  to  explain  the  cause 
of  the  accident  or  purge  itself  of  the  infer- 
ence of  negligence.  The  doctrine  of  res  ipsa 
loquitur  does  not  apply  in  such  cases."  And 
such  was  literally  the  holding  in  McOratb 
V.  St.  Louis  Transit  Co.,  197  Mo.  97,  94  S.  W. 
872,  and  the  same  rule  was  applied  to  the 
case  of  Cothron  v.  Cudahy  Packing  Co.,  98 
Mo.  App.  343,  73  8.  W.  279.  And  it  Is  also 
a  well-established  rule  that:  "Proof  of  the 
existence  of  a  defect  in  appliances.  In  itself, 
does  not  establish  a  right  of  recovery.  It 
must  farther  appear,  not  as  the  result  of 
bare  conjecture,  that  the  defect  was  the 
proximate  cause  of  the  injury,  and  that  the 
matter  was  chargeable  with  knowledge  of  it." 
Breen  v.  Cooperage  Co.,  50  Mo.  App.  202. 
And  if  the  appliance  is  defective,  the  plain- 
tiff must  do  more.  He  must  show  that  the 
defect  was  the  direct  and  immediate  cause 
of  the  injury.  Applying  these  rules  to  the 
facts  In  the  case  as  made  out  by  plaintiff,  we 
must  come  to  the  unavoidable  conclusion  that 
the  defect  In  the  floor  and  the  failure  of  de- 
fendant to  guard  the  opening  Into  the  eleva- 
tor connected  with  the  act  of  Fllsk  In  pla- 
cing the  barrel  that  fell  upon  plaintiff  as  the 
combined  and  direct  cause  of  plaintiff's  in- 
Jury.  That  there  was  a  defect  in  the  floor, 
and  that  the  gate  to  the  elevator  was  left 
open,  are  undisputed.  But  the  controversy 
arises  as  to  the  question  of  what  caused  the 
barrel  to  leave  its  place  upon  the  floor  and 
roll  down  into  the  elevator  shaft.  We  think, 
viewing  all  the  circumstances  connected  with 
the  transaction,  that  there  can  be  but  one 
reasonable  conclusion  as  to  what  caused  the 
barrel  to  roll  down  the  Incline.  In  the  first 
place,  it  must  have  been  placed  on  the  incline, 


where  It  rested  for  a  short  time,  and  was 
started  by  a  slight  motion  of  the  floor,  caused 
by  workmen  who  were  engaged  at  work  up- 
on It,  and  the  force  of  gravitation  carried  It 
down  the  incline  after  it  was  started  from  Its 
position.  It  Is  not  a  question  of  mere  sur- 
mise. People  passing  over  the  floor  and  en- 
gaged In  work  thereon  would  cause  some  vi- 
bration of  the  floor.  It  Is  not  reasonable  to 
suppose  that  the  barrel  started  by  other 
means.  It  is  possible,  however,  that  it  may 
have  done  so,  but  It  will  not  do  to  indulge  In 
mere  supposition  of  what  might  have  been 
the  probable  cause.  It  was  the  duty  of  de- 
fendant to  afford  plaintiff  a  reasonably  safe 
place  in  which  to  do  his  work.  With  an 
open  elevator  door,  and  an  Inclining  floor 
leading  thereto,  upon  which  the  barrels  by 
the  slightest  mistake  in  the  calculation  of 
the  workmen  handling  them  might  be  placed, 
the  place  of  the  plaintiff  while  unloading  on 
the  floor  below  was  rendered  one  of  unsafety. 
What  did  occur  might  have  been  in  the  rea- 
sonable contemplation  of  any  person  of  ordi- 
nary care.  Pickett,  the  overseer  of  defend- 
ant, who  was  present  while  the  work  was 
going  on,  ought  by  the  exercise  of  ordinary 
care  to  have  been  familiar  with  the  condi- 
tions and  of  their  unsafety,  and  to  have  caus- 
ed the  door  of  the  elevator  shaft  to  be  closed, 
as  he  certainly  most  have  known  that  it  was 
open  and  a 'menace  to  the  workmen  below. 
If  this  door  had  been  closed,  the  Injury 
would  not  have  happened  notwithstanding 
the  defect  in  the  floor.  And  it  might  also  be 
said  that.  If  there  had  been  no  Incline  In  the 
floor,  the  plaintiff  would  not  have  been  injur- 
ed notwithstanding  the  elevator  door  was 
left  open;  and  also  that  it  might  not  have 
been  caused  by  reason  of  either,  or  both,  had 
not  Fljsk  by  mistake  placed  the  barrel  on 
the  incline,  which  he  must  have  done.  And 
whether  the  mistake  or  carelessness  of  Fllsk 
contributed  to  the  result  is  immaterial,  as 
his  negligence,  combined  with  that  of  defend- 
ant, renders  the  defendant  liable  for  the  re- 
sult If  the  master  is  negligent,  his  negli- 
gence is  not  excused  by  the  fact  that  the  neg- 
ligence of  the  fellow  servant  of  plaintiff  con- 
tributed with  that  of  the  master  to  cause  the 
injury.  Cole  v.  Transit  Co.,  183  Mo.  81,  81 
S.  W.  1138. 

The  case  has  been  folly  and  ably  briefed 
on  both  sides,  but  we  deem  what  has  been 
said  is  sufficient  to  express  our  views  upon 
the  main  and  controlling  questions  present- 
ed. We  believe  the  cause  was  prc^rly  tried, 
and  that  the  judgment  is  for  the  right  party. 
It  is  therefore  affirmed.    All  concur. 
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HALBBRT  r.  TBRRELL,  Land  Office  Com'r, 
et  al. 

(Supreme  Goart  of  Texas.    Oct  21,  1908.) 

1.  Public  Lands  ({  173*)  —  Disposal  bt 
State— School  Lands— Right  to  Pubchabk 
LiEASGD  Land. 

That  a  leasee  of  public  school  land  who 
makes  application  to  purchase  it,  and  tenders 
his  lease  for  cancellation,  is  not  entitled  to  buy, 
does  not  subject  the  land  to  purchase  by  an- 
other, but  the  lease  remains  in  force. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  i  551 ;   Dec.  Dig.  8  173.*] 

2.  Mandamus  (t  172*)— Pabtikst-Convktanoe 
or  Public  Land. 

On  mandamus  to  compel  the  Commissioner 
of  the  General  Land  Office  to  award  to  relator 
public  land  previously  awarded  to  others,  the 
right  to  land  awarded  to  an  applicant  not  made 
a  party  to  the  proceeding  cannot  l>e  considered. 
[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  S  384;    Dec.  Dig.  {  172.*] 

Mandamua  by  L.  N.  Halbert  to  compel  J. 

3.  Terrell,  Commissioner  of  the  General  Land 
Oflrfee,  to  receive  relator's  application  to  buy 
Bcbool  land  and  recognize  bim  as  the  pur- 
chaser, in  which  H.  L.  Kokemot,  shown  by 
the  land  office  records  as  the  purchaser,  was 
made  a  co-respondent    Refused. 

James  ft  Telser,  for  relator.  R.  V.  David- 
son, Atty.  Gen.,  and  Wm.  E.  Hawkins,  Asst 
Atty.  Gen.,  for  respondent  Terrell.  Denman, 
Franklin  &  McGown  and  R.  L.  Ball,  for  re- 
spondents Kokemot. 

GAINES,  C.  J.  This  Is  an  application  to 
compel  the  Commissioner  of  the  General 
I^and  Office  to  receive  the  application  of  re- 
lator to  buy  a  section  of  school  land,  and  to 
recognize  him  as  the  purchaser  thereof.  H. 
L.  Kokernot,  who  is  shown  upon  the  records 
of  the  land  office  as  the  purchaser  of  the 
land,  is  made  a  co-respondent. 

The  undisputed  facta  as  shown  by  the 
pleadings  in  the  case  are  as  follows:  On  the 
28tb  day  of  August,  1899,  the  section  of  land 
in  controversy,  which  is  section  97  of  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company  surveys,  and  together  with 
several  other  sections,  were  leased  to  J.  W. 
&  H.  L.  Kokemot  for  the  term  of  10  years 
from  the  26th  day  of  August,  1899.  The 
Kokemots  on  the  24th  day  of  Febraary, 
1902,  transferred  their  lease  to  part  of  the 
leased  lands  to  one  Henderson,  and  on  the 
same  day  another  part  to  one  GiUett,  and  on 
another  date  not  given  another  part  to  one 
Winders.  Sales  of  the  lands  the  leases  to 
which  were  so  transferred  were  made  by  vir- 
tue of  the  preference  right  so  given  by  said 
assignment  On  the  11th  day  of  June,  1903, 
the  leases  on  section  97  and  other  sections 
were  transferred  to  S.  D.  Cawthon.  On  the 
nth  day  of  January,  1907,  Cawthon  trana- 
ferred  the  lease  on  that  section  to  H.  L.  Ko- 
kemot, who  thereupon  made  application  to 
purchase  the  section  as  the  holder  of  the 


lease.  His  application  was  accepted,  and  the 
land  awarded  to  him  as  a  purchaser. 

We  have  been  cited  to  no  statute,  nor  after 
a  search  here  have  we  found  any,  which  pro- 
vides that  an  attempted  purchase  of  leased 
land  by  a  lessee  forfeits  all  rights  In  the 
leased  land  In  case  he  Is  not  entitled  to  buy. 
It  Is  difficult  In  this  case  to  say  that  H.  Ij. 
Kokemot  was  entitled  to  purchase  section  97. 
It  would  seem  to  be  the  duty  of  the  Commis- 
sioner In  such  a  case  to  say  to  the  applicant 
to  purchase:  "I  cannot  recognize  your  right 
to  purchase,  and  therefore  you  must  hold  tO' 
your  lease."  Therefore  we  deem  it  unneces- 
sary to  pass  upon  the  question  whether  H.  L. 
Kokemot  is  entitled  to  buy;  for,  if  not  his 
lease  i^  good  and  the  land  was  not  on  the  mar- 
ket at  the  time  relator  mhde  his  application  to 
purchase.  The  tender  of  the  lease  being  lo 
consideration  and  in  expectation  that  he  will 
be  permitted  to  purchase  the  land.  If  the  pur- 
chaser be  refused,  it  Is  evident  the  offer  to 
cancel  la  not  accepted.  Since  in  no  aspect 
can  we  see  that  the  land  was  on  the  market 
for  sale  at  the  time  of  relator's  application  to 
purchase,  the  writ  of  mandamus  most  be  re- 
fused. 

The  respondents  seem  at  a  loss  to  ascertain 
whether  the  relator  is  seeking  a  mandamus 
as  to  section  99.  But  If  the  purpose  of  tbe 
proceeding  Is  in  part  to  have  a  mandamus  to 
compel  the  Commissioner  to  award  the  land 
to  the  relator,  we  cannot  consider  that  ques- 
tion, because  It  appears  that  that  section  has 
been  awarded  to  another  applicant  who  la 
not  made  a  party  to  the  snit 

The  mandamus  Is  refused. 


GALVESTON,   H.   &  S.   A.   RT.   CO.  t. 
MATZDORF. 

(Supreme  Court  (4  Texas.    Oct  28,  1906.) 

Cabbiebs  (§  S04*)— Injubt  to  Person  at  De- 
pot—Persons ACCOMPANTTNO  PaSSENOEB. 
A  person  who  goes  to  a  depot  merely  aa  an 
acquaintance  of  and  to  say  good-by  to  a  depart- 
ing passenger,  and  not  as  an  attendant  or  to 
assist  her,  is  not  there  on  an  implied  invitation 
of  the  carrier,  but  as  a  mere  licensee,  to  whom 
it  owes  no  dnty  to  keep  the  waiting  room  and 
its  approaches  in  a  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1110,  1111,  1142 ;  Dec.  Dig.  • 
304.*] 

Error  to  Court  of  CSvO  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  Ida  Matzdorf  against  tbe  Gal- 
veston, Harrisburg  ft  San  Antonio  Railway 
Company.  Judgment  for  plaintiff  was  af- 
firmed by  tbe  Court  of  Civil  Appeals  (107  & 
W.  8S2),  and  defendant  brings  error.  Re- 
versed and  rendered. 

Baker,  Botts,  Parker  ft  Garwood,  Newton 
&  Ward,  and  Teagarden  &  Teagarden,  tor 
plaintiff  in  error.  John  Seborn,  for  defend- 
ant in  error. 


•For  other  cases  see  same  toplo  and  seotlon  NUMBER  in  Deo.  *  Am.  Digs.  1M7  to  date,  *  Reporter  IndesM 
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WILLIAMS,  J.  The  Judgment  In  this  case 
was  recovered  agalsst  tbe  plaintiff  in  error 
by  defendant  in  error,  plaintiff  below,  on  ac- 
count of  a  fall  wblch  she  received  In  enter- 
ing tbe  waiting  room  for  passengers  kept  by 
the  railroad  company  at  San  Antonio.  Tbe 
fall  was  caused  by  a  piece  of  wire  projecting 
from  a  door  mat,  wblcb  penetrated  plaintiff's 
shoe  as  she  stepped  upon  it  Plaintiff  was 
not  a  passenger,  and  had  not  gone  to  the 
station  upon  any  business  with  the  company 
-or  with  any  passenger,  One  Mrs.  Simpson, 
intending  to  take  passage  for  a  temporary 
absence,  went  to  the  station  accompanied 
by  her  husband  and  qhlldren.  Mrs.  Nicbolls 
«nd  plaintiff  went  with  them ;  plaintiff  going 
upon  the  Invitation  of  Mrs.  NlchoUs  to  ac- 
-company  her,  and  to  bid  Mrs.  Simpson  good- 
by.  Upon  these  facts  the  question  Is  wheth- 
■er  or  not  the  plaintiff  has  a'  cause  of  action 
arising  from  a  failure  of  tbe  defendant  to 
keep  tbe  waiting  room  and  Its  approaches  in 
safe  condition,  which  Is  the  only  theory  up- 
on which  the  Judgment  is  defended.  If  she 
Is  to  be  regarded  as  there  upon  an  Implied 
Invitation  from  the  defendant,  the  question 
should  be  answered  affirmatively.  If  she  was 
no  more  than  a  mere  licensee,  it  should  be 
resolved  in  the  negative.  City  of  Greenville 
V.  Pitts  (Tex.)  107  S.  W.  50,  16  L.  E.  A.  br9. 

Those  who  keep  premises  for  the  carrying 
on  of  business  with  the  public  impliedly  in- 
vite people  to  come  and  transact  business 
with  them,  and  from  this  invitation  arises 
the  duty  to  keep  the  premises  in  suitable  con- 
dition for  use  by  those  accepting  It.  Com- 
mon carriers  of  passengers  in  this  way  ex- 
tend invitations  to  persons  desiring  trans- 
portation as  passengers  and  owe  to  them  the 
resulting  duty.  The  attendance  and  assist- 
ance of  others  is  often  necessary  or  convenl- 
«nt  to  passengers,  and  the  invitation  to  them 
Includes  the  right  to  have  others  with  them 
to  assist  them  in  attending  to  the  details  in- 
cident to  departure  or  arrival.  Hence  such 
persons  are  entitled,  in  right  of  the  pas- 
senger, to  the  use  of  the  carrier's  premises. 
The  domestic  relation  and  the  ties  of  kin- 
ship and  the  usages  incident  thereto  make  it 
so  customary  as  to  be  looked  upon  as  a  mat- 
ter of  course  for  persons  sustaining  such  re- 
lations to  attend  the  arrivals  and  departures 
of  each  other  uiran  and  from  Journeys.  The 
existence  of  such  relations,  therefore,  may 
often  properly  be  regarded  as  sufficient  to 
include  within  the  invitation  to  the  traveler 
those  who  so  naturally  are  to  be  expected  to 
attend  bis  going  or  to  await  his  coming.  In 
the  autboritl^  stating  tbe  rule  the  invita- 
tion is  said  to  include  those  who  go  to  "wel- 
come the  coming,  speed  the  going,  guest" 
This  suggests  the  existence  of  the  relation  of 
host  or  entertainer  and  guest,  and  Is  based 
upon  social  custom,  which  exacts  the  exten- 
sion of  certain  courtesies  and  attentions  by 
onf>  to  the  other  of  those  sustaining  such  a 
relation.  Business  relations  may  exist  be- 
tween passengers  and  others,  which  will  en- 


title both  to  l>e  at  tbe  station  and  upon  tbe 
premises  of  the  carrier.  We  believe  that 
these  classes  will  be  found  to  embrace  all 
who  have  been  held,  by  actual  decisions,  to 
be  Included  by  implication  In  that  Invitation 
which  Is  extended  by  the  carrier  to  the 
traveler  himself.  It  is  sometimes  said  gen- 
erally that  friends  who  go  to  stations  to  see 
passengers  off  or  to  await  their  arrival  are 
In  the  invited  class;  but  It  will  be  found,  in 
examining  the  facts  of  cases,  that  such  ex- 
pressions refer  to  those  who  sustain  some 
special  relation  to  tbe  passenger,  such  as  at- 
tendant, assistant,  member  of  his  family, 
host,  or  the  like. 

In  the  case  of  Railway  Company  v.  Thomp- 
son, 77  Ala.  457,  64  Am.  Rep.  72,  the  rule  Is 
stated  thus:  "All  the  property  of  a  railroad 
company,  including  its  depots  and  adjacent 
yards  and  grounds,  is  Its  private  property, 
on  which  no  one  is  Invited,  or  can  claim  tbe 
right  to  enter,  save  those  who  have  business 
with  the  railroad.  Under  this  classification, 
however,  we  must  Include  attending  friends 
and  protectors,  who  accompany  friends  to  the 
train,  to  aid  them  in  getting  on,  in  procuring 
tickets,  and  in  checking  baggage,  and  kindred 
services.  The  same  license  is  accorded  to 
protecting  friends,  when  the  traveler  is  to 
leave  the  train.  To  persons  filling  these 
classes  the  railroad  corporation  owes  special 
obligations  of  duty  different  from  those  due 
to  the  general  public.  While  the  former 
come  by  Invitation,  express  or  Implied,  the 
latter  are  mere  pleasure  seekers,  or  are 
prompted  by  curiosity.  For  the  use  and  com- 
fort of  the  former  class,  railway  companies 
are  bound  to  keep  in  safe  condition  all  por- 
tions of  their  platforms  and  approaches  there- 
to, to  wlilch  tbe  public  do  or  would  naturally 
resort,  and  all  portions  of  their  station 
grounds  reasonably  near  to  tbe  platform, 
where  passengers,  or  those  who  have  purchas- 
ed tickets  with  a  view  to  take  passage  on 
their  cars,  would  naturaUy  or  ordinarily  be 
•likely  to  go." 

We  are  not  disposed  to  draw  narrowly  the 
line  defining  those  entitled  to  the  benefit  of 
the  principle;  but  that  line  must  be  drawn 
somewhere,  and  we  find  no  authority  for 
the  proposition  that  the  invitation  extends 
to  those  who  have  no  business  with  the  car- 
rier or  passenger  and  sustain  no  relation  to 
the  latter  but  that  of  friendship  or  acquain- 
tanceship. If  it  Indudes  one  merely  be- 
cause he  is  a  friend  or  acquaintance.  It  In- 
cludes all  friends  and  acquaintances,  not  of 
one  passenger  only,  but  of  all.  Not  only  that, 
but  it  is  held  tliat  the  invitation  to  those  in- 
cluded in  It  is  not  simply  to  the  station 
houses,  waiting  rooms,  or  platforms,  but  to 
tbe  trains  and  any  other  places  where  the 
discharge  of  the  duty  of  the  attendant  to  the 
passenger  makes  It  proper  for  the  former  to 
go.  The  consequences  of  such  an  extension 
of  the  doctrine  may.  easily  be  seen.  That 
which  is  really  a  mere  incident  of  the  rela- 
tion o(  the  carrier  to  the  passenger  would 
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become  the  principal  thing,  and.  Instead  ot 
facilitating,  would  seriously  Impede,  the  dlsr 
charge  of  the  duties  of  that  relation. 

In  not  a  few  of  the  cases  in  which  the 
doctrine  has  been  referred  to,  the  real  ground 
on  which  the  carrier  was  sought  to  be  held 
liable  was  that  of  active  negligent  conduct  of 
Its  employes  towards  persons  at  stations  or 
upon  trains.  It  is  scarcely  necessary  to  say 
that  we  have  before  ns  no  such  case,  or  that 
our  decision  would  not  affect  a  right  ot  re- 
covery of  that  kind.  Feirsons  who  go  to 
such  places  upon  occasions  like  that  which 
took  plaintiff  to  defendant's  waiting  room 
are  not  there  unlawfully  or  wrongfully,  and 
tlielr  rights  as  licensees  to  complain  of  active 
negligence  by  which  they  are  injured  is  un- 
questioned. The  question  here  is  whether  or 
not  the  carrier  owes  them  the  atDrmatlve 
duty  of  keeping  its  premises  safe  for  their 
use  as  persons  invited  by  it  to  go  there,  and 
we  must  hold  that  it  does  not  owe  tliat  duty. 

Reversed  and  rendered. 


D0T7  et  al.  v.  MOORE. 
(Supreme  Court  of  Texas.     Oct.  28,  1908.) 

Attachment  (§  117*)— Affidavit. 

The  statute  provides  that  the  affidavit  for 
attachment  shall  state  that  the  attachment  is 
not  sued  out  to  injure  or  harass  defendant; 
and  Rev.  St.  1895,  art.  S288,  provides  that  in 
construing  a  statute  the  singular  and  plural 
shall  each  include  the  other,  unless  otherwise 
expressly  provided.  Held,  that  the  affidavit  need 
not  add  tiie  words  "or  either  ot  them"  to  the 
statement  that  the  affidavit  was  not  sued  out 
to  Injure  or  harass  "defendants." 

[EM.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  f  241 ;   Dec.  Dig.  i  117.*] 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  Sixth  Supreme  Judicial  District 

Action  by  Sam  Moore  against  N.  B.  Doty 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appealed  to  the  Court  of  Civil  Ap- 
peals, which  certifies  a  question  to  the  Su- 
preme Court  Qoecrtton  answered  In  favw 
of  plaintiff. 

Orook,  Da  Ponte  &  Lanham,  for  appcl  lants. 
Fleming  &  Fleming  and  Glass,  Estes  &  King, 
for  appellee. 

WILLIAMS,  3.  A.  certificate  from  the 
Court  of  Civil  Appeals  presents  a  case  and 
a  question  which  may  be  stated  briefly  as  fol- 
lows: Appellee  brought  the  suit  against 
several  defendants,  who  are  the  appellants, 
claiming  an  indebtedness  from  them  to  him, 
and  sued  out  an  attachment,  in  the  affidavit 
for  which  the  statement  was  made  that  the 
attachment  "is  not  sued  out  for  the  purpose 
of  injuring  or  harassing  the  defendants." 
The  question  Is  certified  whether  or  not  the 
affidavit  was  bad  because  the  words  "or  ei- 
ther of  them,"  or  others  of  like  meaning,  were 
not  Inserted  after  the  word  "defendants,"  so 
as  to  show  that  the  purpose  did  not  exist 
as  to  either  of  the  defendants.    The  question 


is  made  pertinent  by  the  suggestions  contain- 
ed In  the  opinions  in  Perrlll  v.  Kaufman,  72 
Tex.  215,  216,  12  S.  W.  125,  and  Kildare 
Lumber  Co.  v.  Bank,  91  Tex.  103,  41  S.  W. 
64.  It  was  not  authoritatively  determined  in 
either  of  those  cases,  and  we  are  free  to  de- 
cide it  as  an  open  question. 

The  attachment  statute  provides  that  the 
affidavit  shall  state  "that  the  attachment  is 
not  sued  out  for  the  purpose  of  injuring  or 
harassing  the  defendant"  By  article  3268. 
Rev.  St  1895,  it  is  provided  that  in  the  con- 
struction of  all  civil  statutes  "the  singnilar 
and  plural  number  shall  each  include  the 
other  unless  otherwise  expressly  provided." 
That  this  rule  obtains  In  the  construction 
of  the  attachment  law  is  expressly  held  In 
Lewis  &  Baker  v.  Stewart,  62  Tex.  352.  We 
must  therefore  read  the  quoted  clause  of  the 
last-named  statute  as  If  It  read  "defendant  or 
defendants,"  and  it  follows  that  an  affidavit 
using  "defendants,"  when  there  are  more 
than  one,  strictly  complies  with  the  provision. 
We  should  have  to  go  beyond  the  legislative 
requirement  to  hold  that  the  words  "or  either 
of  them"  must  be  added.  This  we  do  not 
feel  that  we  have  the  right  to  do.  When  the 
party  have  sworn  as  much  as  the  Legislature 
has  required  him  to  swear,  and  has  done  the 
other  prescribed  things,  he  is  entitled  to  the 
writ,  and  the  courts  cannot  properly  require 
him  to  do  more.  It  is  true  that  sometimes 
it  will  not  do  to  follow  literally  the  language 
of  the  law.  For  Instance,  several  grounds 
for  an  attachment  are  stated  in  the  statute 
alternatively;  but  It  is  not  permissible  to  fol- 
low this  language  In  the  aflldavlt  so  that  it 
will  mean  only  that  the  one  or  the  other 
of  such  grounds  exist  The  authority  for  this 
holding  is  found  In  the  statute  Itself,  which 
means  that  the  affiant  must  swear  positive- 
ly to  the  existence  of  the  partlcalar  cause  or 
causes  for  which  he  asks  the  process.  It  is 
generally  true,  nevertheless,  that  it  is  suffi- 
cient If  the  affidavit  contain  all  the  statute 
requires.  When  the  affiant  makes  such  an 
oath,  he  should  be  held  to  mean  what  the 
statute  means  when  it  uses  the  language 
adopted  by  him.  When  he  swears  that  his 
purpose  Is  not  to  injure  or  harass  the  de- 
fendants, he  means  what  the  statute  means 
when  it  nses  that  language. 

We  must  therefore  answer  that  the  affida- 
vit la  sufficient 


JBTNA  LIFE  INS.  CO.,  OF  HARTFORD, 

CONN.,  V.  WIMBERLY. 
(Supreme  Court  of  Texas.    Oct  28,  190&) 
1.  Time   (8  9*)— Insuranck  PBEMiuifs— Pay- 
ment OF  Peemittms— Tmit  OF  Patmbnt, 
The  annual  premium  became  due  on  Octo- 
ber Ist,  and  the  policy  provided  that  It  should 
cease  if  the  premium  was  not  paid  before  that 
time,  but  allowed  30  days'  grace  for  its  pay- 
ment.   The  1st  day  of  October  was  Sunday,  and 
insured  died  on  November  1st ;  the  premium  not 
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being  paid  b7  Um.  Beld,  t&at  the  fact  that 
the  law  made  the  premium  payable  on  Monday, 
instead  of  Sunday,  did  not  add  a  day  to  the  30 
days  allowed  by  toe  policy,  and  under  the  rule 
that  the  day  on  which  the  act  is  to  be  per- 
formed will  be  excluded  in  determining  the  time 
when  Bome  other  act  is  to  be  done  thereafter, 
and  the  last  day  ^iven  for  performance  of  the 
later  act  will  be  included,  the  30  days'  grace 
began  to  run  at  midnight  on  October  1st,  and 
terminated  at  midnight  on  the  81st,  so  that 
the  policy  was  forfeited  before  insured's  death. 
[Ed.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  88  11-32:  Dec  Dig.  g  9;*  Criminal  Law, 
Cent.  Dig.  §  i86L] 

Error  from  Cougrt  of  Civil  Appeals  of 
Third  Supreme  Judicial  District 

Action  by  Llllie  M.  Wlmberly  against  the 
.Sltna  Life  Insurance  Company,  of  Hartford, 
Conn.  From  a  Judgment  for  plaintiff,  affirm- 
ed by  the  Conrt  of  CivU  Appeals  (108  S.  W. 
778),  defendant  brings  error.  Reyersed,  and 
Judgment  rendered  for  defendant 

W.  J.  Moroney,  for  plaintiff  In  error.  J. 
M.  Ralston  and  Moore  &  Moore,  for  defend- 
ant in  error. 

BROWN,  J.  On  the  1st  day  of  October, 
1904,  the  plaintiff  in  error  Issued  to  Garee 
A.  Wlmberly  a  life  Insurance  policy  In  tlie 
sum  of  $1,000,  payable  at  his  death  to  bis 
wife,  Llllie  M.  Wlmberly.  The  policy  pro- 
vided that  the  premiums  should  be  paid  an- 
nually In  advance  on  the  Ist  day  of  October, 
at  or  before  5  o'clock,  and  the  first  premium 
was  paid  upon  the  issuance  of  the  x)olicy. 
The  policy  contained  this  provision:  "Poli- 
cies cease  in  accordance  with  their  .terms  if 
the  premiums  are  not  paid  on  or  before  the 
day  stipulated  therein  for  such  payment  ex- 
cept that  a  grace  of  30  days  is  allowed  for 
the  payment  of  any  premium  after  the  first, 
provided  that  with  the  payment  of  such 
premium  interest  is  also  paid  thereon  for 
the  days  of  grace  taken."  The  Ist  day  of 
October,  1905,  was  Sunday,  and  the  premium 
which  fell  due  on  that  day  was  never  paid 
by  the  deceased,  who  died  on  November  Ist 
of  that  year.  The  plaintiff  in  error  contends 
that  the  30  days  of  grace  expired  with  the 
3lBt  day  of  October,  while  counsel  for  de- 
fendant in  error  contends  that  the  30  days 
of  grace  began  at  the  expiration  of  the  2d 
day  of  October  and  embraced  all  of  the  Ist 
day  of  November.  If  there  had  been  no  pro- 
vision for  days  of  grace  in  the  policy,  the  as- 
sured would  have  had  the  right  to  pay  the 
premium  on  the  2d  day  of  October,  Monday. 
This  proposition  of  law  Is  not  disputed  by 
the  plaintiff  In  error.  It  is  claimed  by 
counsel  for  the  defendant  In  error  that  be- 
cause the  day  of  payment  fell  upon  Sunday, 
and  the  assured  had  the  right  to  pay  the 
premium  on  Monday,  that  made  Monday  the 
day  of  maturity.  Just  as  if  it  had  been  named 
in  the  policy,  and  that  the  30  days  of  grace 
ran  from  that  day.  If  the  plaintiff  In  er- 
ror's contention  Is  correct  it  determines  this 


case,  and  It  will  be  unnecessary  for  us  to 
pursue  the  Investigation  of  the  other  ques- 
tions presented. 

The  Ist  day  of  October  In  the  year  1905 
being  Sunday,  If  the  days  of  grace  had  not 
been  allowed  by  the  contract,  the  assured 
would  have  had  the  right  to  pay  the  premi- 
um on  the  following  Monday,'  because  .the 
law  does  not  require  payment  to  be  made 
on  Sunday.  It  is  contended  by  the  defend- 
ant in  error,  and  so  held  by  the  honorable 
Court  of  ClvU  Appeals,  that  this  constituted 
Monday  the  day  for  the  payment  of  the  pre- 
mium, apd  that  the  30  days  which  the  con- 
tract allowed  for  the  payment  of  that  pre- 
mium commenced  to  run  at  the  close  of  Mon- 
day, instead  of  at  the  close  of  Sunday,  and 
therefore  the  1st  day  of  November  was  with- 
in the  30-day  limit  for  the  payment  of  the 
premium.  We  are  of  opinion  that  the  fact 
that  the  law  granted  to  the  assured  the 
right  to  pay  on  Monday  did  not  have  the 
effect  to  add  a  day  to  the  30  days  allowed 
by  the  contract  The  contract  prescribes 
that  the  premium  shall  be  due  on  October 
1st  but  the  policy  would  not  be  forfeited  If 
paid  within  30  days  thereafter.  The  con- 
struction placed  uiwn  the  contract  by  the 
Court  of  Civil  Appeals  would  give  to  the  as- 
sured 81  days  from  the  1st  day  of  October, 
Instead  of  30,  as  expressed  in  the  contract. 
Wooley  V.  Clements,  11  Ala.  220.  In  the 
case  cited  suit  was  upon  a  note  to  which  the 
law  gave  three  days  of  grace.  The  note  fell 
due  on  Sunday,  and  was  protested  on  Wed- 
nesday. It  was  contended,  as  In  this  case, 
that  the  days  of  grace  began  to  run  at  mid- 
night of  Monday,  and  that  the  note  was  nnt 
protestable  until  Thursday;  but  the  court 
held  that  the  days  of  grace  were  not  enlarg- 
ed by  the  fact  that  the  note  matured  on 
Sunday. 

The  rule  for  computation  of  time  under  a 
state  of  facts  like  those  set  out  In  this  case 
is  -well  settled  to  be  that  the  day  on  which 
an  act  is  to  be  performed  is  to  be  excluded  In 
determining  the  time  when  sotue  other  thing 
Is  to  be  done  thereafter,  and  that  the  last 
day  of  the  time  given  for  the  performance 
of  the  latter  act  is  to  be  Included  In  the 
computation.  Hill  v.  Kerr,  78  Tex.  217,  14 
S.  W,  566;  Lubbock  v.  Cook,  49  Tex.  100. 
Applying  this  rule  to  the  facta  of  this  case, 
the  30  days'  grace  allowed  by  the  policy  of 
insurance  began  to  run  at  midnight  of  Sun- 
day, October  1st  and  terminated  at  mid- 
night of  the  Slst  day  of  that  month,  which 
gave  30  full  days  from  the  day  on  which 
the  payment  was  expressed  to  be  made,  and 
fulfilled  every  provision  of  the  contract  be- 
tween the  parties.  It  follows  that  since 
Wlmberly  did  not  pay  the  premium  at  all, 
and  died  after  the  expiration  of  the  time  al- 
lowed within  which  to  make  the  payment, 
the  policy  was  forfeited  before  his  death. 
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and  there  was  no  right  o(  recovery  as  against 
the  insurance  company. 

It  Is  unnecessary  to  discuss  the  other  ques- 
tions which  are  raised,  and  It  Is  hereby  or- 
dered that  the  Judgments  of  the  Ck>nrt  of 
GlTll  Appeals  and  district  court  be  reversed, 
and  that  Judgment  be  here  rendered  that  the 
de(endant  ta  error  take  nothing  by  the  suit, 
and  that  the  Insurance  company  go  hence 
without  day,  and  recover  of  the  defendant 
In  error  all  costs  of  this  proceeding. 


BURNETT  et  ux.  v.  FT.  WORTH  LIGHT  & 

POWER  (X).  et  al. 

(Supreme  Court  of  Texas.     Oct.  28,  1908.) 

1.  NBOLIGBNOB'  (8    65*)— OONTBIBUTOBT    NlQ- 
UOBROK. 

The  fact  that  one,  suing  for  the  neglect  of 
the  provisions  of  a  statute  or  ordinance,  proves 
such  violation  and  his  injury  as  the  proximate 
cause  thereof,  does  not  preclude  defendant  from 
showing  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  S  65.*] 

2.  Electbicitt  (8  15*)— Injttbiks  iNCinENT  TO 
Use— TBESPAsaERS. 

An  electric  light  company  was  not  liable 
for  the  death  of  a  trespasser  on  the  roof  of  a 
building  through  coming  in  contact  with  a  live 
wire,  which  had  become  charged  with  electric- 
ity through  the  failure  of  the  company  to  com- 
ply with  city  ordinances. 

[Eld.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  8  8;   Dec.  Dig.  8  IS.*] 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District 

Action  by  Peter  Burnett  and  wife  against 
the  Ft  Worth  Light  &  Power  Company 
and  others.  Judgment  for  defendants,  and 
plaintiffs  appeal.  Question  certified  to  Su- 
preme Court  by  the  Court  of  Civil'  Appeals 
for  the  Second  Supreme  Judicial  District. 
Question  answered. 

Booth  &  Knight,  for  appellants.  R.  L. 
Carlock  and  Capps,  Cantey,  Hanger  &  Short, 
for  appellees. 

GAINES.  C.  J.  This  is  a  certified  question 
for  our  decision  by  the  Court  of  Civil  Appeals 
for  the  Second  Supreme  Judicial  District 
The  certificate  is  as  follows: 

"On  January  15,  1908,  the.  Judgment  In  this 
case  was  reversed  and  the  cause  remanded  In 
an  opinion  that  day  filed  by  us,  a  copy  of 
which  accompanies  this  certificate,  wherein 
the  case  was  thus  briefly  stated:  'A  negro 
boy  about  12  years  old  went  with  a  companion 
near  the  same  age  to  the  roof  of  the  Dundee 
Building,  In  Ft.  Worth,  Tex.,  passing  up  a 
stairway  and  out  through  a  trap-door,  and 
was  there  instantly  killed  by  coming  In  con- 
tact with  a  live  guy  wire,  which  had  become 
charged  with  electricity  through  the  failure 
of  the  appellees  to  comply  with  one  or  more 
or  the  penal  ordinances  of  the  city  of  Ft. 
Worth.  This  suit  was  brought  by  the  parents 
of  the  deceased  boy  against  the  appellees  to 


recover  damages' on  account  of  their  failure  to 
observe  said  ordinances.  The  court  instruct- 
ed the  Jury  to  return  a  verdict  in  favor  of 
the  appellees,  and  to  this  the  errors  are  as- 
signed.' 

"Since  then  the  case  of  City  of  Greenville 
V.  A.  C.  Pitts,  107  S.  W.  50,  14  L.  R.  A.  979, 
has  been  decided  by  your  honors  and  brought 
to  our  attention  by  the  appellees,  who  have 
filed  a  motion  for  rehearing,  which  Is  now 
pending.  We  are  Inclined  to  distinguish  tbls 
case  from  the  one  before  us  on  the  ground 
that  the  case  cited  was  one  of  common-law 
liability,  whereas  In  the  one  we  have  to  deal 
with  the  liability  Is  exclusively  statutory,  and 
also,  upon  closer  examination  of  Power  Co.  v. 
Lefevre,  93  Tex.  604,  67  S.  W.  640,  49  L.  E. 
A.  771,  77  Am.  St  Rep.  898,  to  further  dis- 
tinguish that  case  on  the  same  ground,  since 
it  was  there  held  that  the  statutory  liability 
should  have  been  eliminated  on  demurrer; 
our  Inclination  being,  as  said  In  Clements  v. 
La.  Electric  Ught  Co.,  44  La.  Ann.  692,  11 
South.  61,  16  L.  R.  A.  43,  82  Am.  St  Rep. 
348,  to  treat  the  ordinance  or  ordinances  re- 
lied on  as  'a  contract  with  each  and  every 
Inhabitant  of  the  city,'  and  (m  the  alleged 
trespass  feature  to  follow  Davoust  v.  City  of 
Alameda,  149  Cal.  69.  84  Pac.  760,  5  L.  R.  A 
(N.  S.)  636.  See,  also,  Hayes  v.  Mich.  Cen. 
R.  R.  Co.,  Ill  U.  S.  228,  4  Sup.  Ct  309,  28 
L.  Ed.  410. 

"But  inasmuch  as  we  entertain  serious 
doubts  as  to  whether  this  course  would  finally 
be  sustained  by  your  honors,  and  as  this 
could  not  be  determined  without  another  trial 
and  appeal,  after  considerable  delay  and  ex- 
I)ense,  we  deem  it  advisable  to  now  certify 
to  your  honors  for  decision  the  question 
raised  by  the  counter  propositions,  other  than 
the  first,  set  out  and  discussed  In  our  opinion 
above  referred  to,  and  particularly  by  the 
third  counter  proposition,  which  denied  lia- 
bility on  the  ground  that  the  roof  of  the 
Dundee  Building  was  not  a  place  to  which 
the  public  had  a  right  to  resort,  that  in  going 
out  upon  said  roof  the  boy  was  an  intruder 
or  trespasser,  and  that  from  all  the  circum- 
stances the  appellees  could  not  reasonably 
have  anticipated  or  expected  that  some  tres- 
passer would  go  out  upon  the  roof  of  said 
building  and  come  In  ccmtact  with  said  wire'; 
that  is,  did  the  court  err  in  instructing  a  ver- 
dict on  that  ground,  the  evidence  showing 
that  the  boy  had  no  business  on  the  roof  and 
had  no  permission  from  the  owner  to  be  there^ 
although  a  way  of  access  had  been  provided 
by  means  of  a  stairway  from  the  street  and  a 
trapdoor  to  the  roof? 

"For  a  fuller  statement  of  the  question  in- 
volved we  respectfully  refer  to  our  opinion 
and  the  briefs  of  both  parties." 

In  the  case  of  City  of  Greenville  v.  Pitta 
(Tex.)  107  S.  W.  60,  14  L.  R.  A.  (N.  S.)  979, 
referred  to  in  the  certificate,  it  was  distinctly 
held  that  the  city  was  not  liable  for  the  In- 
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Jury  Inflicted  In  that  case,  for  the  reaaon  that 
the  plaintiff  went  upon  the  building  In  pursuit 
of  hl8  own  business,  without  InTitatlon  or  ex- 
press permission  from  the  owner  thereof. 
This  was  in  accordance  with  the  ruling  In  the 
case  of  Brush  Electric  Light  &  Power  Co.  v. 
lefevre,  93  Tex.  004,  57  S.  W.  640,  49  L.  B. 
A.  771,  77  Am.  St.  Rep.  898,  which  is  also  re- 
ferred to  in  the  certificate.  The  reasoning  of 
the  court  upon  which  that  opinion  is  based  Is 
that,  since  there  was  not  a  scintilla  of  evi- 
dence tiiat  the  awning  over  which  the  wires 
were  stretched  "had  ever  been  used  by  any 
person  as  a  place  of  resort,  either  for  pleas- 
ure or  bnsinesB,"  therefore  the  injury  could 
not  haTe  been  anticipated,  and  the  defendant 
was  not  liable.  In  that  case  there  was  an  at- 
tempt to  plead  an  ordinance,  making  it  the 
duty  to  keep  Its  wires  Insulated,  but  a  special 
demurrer  was  sustained  to  the  allegation  for 
vagueness  of  pleading.  There  is  not  a  sag- 
gestlon  In  the  opinion  in  the  case  that  if  the 
ordinance  had  been  well  pleaded  it  would 
have  made  any  difference.  It  is  almost  uni- 
versally held  that  the  violation  of  a  statutory 
duty  is  negligence  per  se.  But  as  we  under- 
stand it  this  Is  the  difference  between  negli- 
gence at  common  law,  usually  a  question  of 
fact,  and  the  violation  of  a  statutory  duty — 
"only  this  and  nothing  more."  When  a  plain- 
tiff sues  for  the  neglect  of  the  provisions  of  a 
statute  or  of  the  ordinance  of  a  city,  and 
proves  such  violation,  and  that  he  has  been 
injured  as  the  proximate  cause  thereof  he 
has  established  the  first  postulate  in  his  case ; 
that  Is,  the  negligence  of  the  defendant.  But 
does  this  preclude  the  defendant  from  show- 
in  that  he  has  been  guilty  of  contributory  neg- 
ligence? 

We  have  been  unable  to  find  any  authority 
which  countenances  a  contrary  doctrine  in 
any  of  the  books.  We  find  nothing  in  the  case 
of  Clements  v.  Louisiana  Electric  Company, 
44  La.  Ann.  692,  11  South.  51,  16  U  R.  A.  43, 
32  Am.  St.  Rep.  348,  to  sustain  the  doctrine. 
In  that  case  Clements  was  employed  to  go 
upon  the  roof  of  a  gallery  to  make  some  re- 
pairs, and  while  there  without  negligence  on 
his  part.came  in  contact  with  an  electric  wire 
belonging  to  the  defendant  company,  wlilch 
was  not  Insulated  as  required  by  an  ordi- 
nance of  the  city  of  New  Orleans.  The  de- 
fendant, having  a  right  to  be  upon  the  roof 
and  not  being  shown  to  be  guilty  of  contribu- 
tory negligence,  was  held  entitled  to  recover. 
The  case  of  Davoust  v.  City  of  Alameda,  149 
Cal.  69,  84  Pac.  760,  6  L.  R.  A.  (N.  S.)  536,  is 
sufficiently  shovra  by  the  following  part  of  the 
headnote:  "An  electric  light  company,  caus- 
ing the  death  of  a  person  by  negligently  leav- 
ing a  live  wire  on  the  ground,  cannot  escape 
liability  because  such  person  was  at  the  time 
on  a  path  leading  across  a  vacant  lot,  where 
the  owner  had  for  many  years  permitted  the 
public  to  use  the  path,  so  that  the  deceased 
might  be  regarded  as  a  licensee."  It  is  evi- 
dent from  this  that  the  point  we  have  under 
consideration  could  not  have  been  decided  in 
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that  case.  So  In  Hayes  v.  Michigan  Central 
Ry.  Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  369,  28  L. 
Ed.  410,  It  was  held,  where  a  person  was  In- 
jured by  falling  into  an  excavation  along  the 
line  of  the  track  of  the  company,  which  it 
had  been  required  to  fence  by  an  ordinance  of 
the  city,  that  "If  a  railroad  company,  which 
has  been  duly  required  by  a  municipal  corpo- 
ration to  erect  a  fence  upon  the  line  of  its 
road  within  the  corporate  limits,  for  the  pur- 
pose of  protecting  against  Injury  to  persons, 
fails  to  do  so,  and  an  individual  Is  injured  by 
the  engine  or  cars  of  the  company  in  conse- 
quence, he  may  maintain  an  action  against 
the  company  and  recover,  if  he  establishes 
that  the  accident  was  reasonably  connected 
with  the  want  of  precaution  as  a  cause,  and 
that  he  was  not  guilty  of  contributory  negli- 
gence." 

On  the  other  hand,  the  doctrine  is  laid 
down  in  England  that  a  person  who  sues  for 
damages  for  an  Injury  resulting  from  the 
failure  of  defendant  to  comply  with  a  statu- 
tory duty  cannot  recover  if  It  be  shown  that 
he  is  guilty  of  contributory  negligence.  "That 
a  person  guUty  of  contributory  negligence 
should  not  recover,  even  when  the  injury 
arises  from  neglect  to  observe  a  statutory 
duty,  is  not  only  reasonable,  but  clear  law." 
1  Beaven  on  Negligence,  p.  837.  In  the  case 
of  Caswell  v.  Worth,  5  Ellis  &  Blackburn, 
849,  Mr.  Justice  Coleridge  says:  "The  stat- 
ute makes  the  omission  of  a  certain  act  ille- 
gal, and  subjects  the  parties  omitting  it  to 
penalties.  But  there  can  be  no  doubt  that  a 
party  receiving  bodily  injury  through  such 
omission  has  the  right  of  suing  at  common 
law.  The  action,  however,  must  be  subject 
to  the  rules  of  common  law;  and  one  of 
those  is  that  a  want  of  ordinary  care,  or  will- 
ful misconduct,  on  the  part  of  the  plaintiff. 
Is  an  answer  to  the  action."  See,  also,  Brit- 
ton  V.  Great  Cotton  Co.,  I*  R.  7  Ex.  130; 
Caswell  V.  Worth,  6  El.  &  Bl.  849.  The  same 
doctrine  is  laid  down  in  the  following  Ameri- 
can cases:  Queen  v.  Dayton  Coal  &  Iron  Co., 
95  Tenn.  458,  32  S.  W.  460,  30  L.  R.  A.  82, 
49  Am.  St.  Rep.  935 ;  O'Donnell  v.  Providence 
&  Worcester  R.  R.  Co.,  6  R.  I.  211.  In  the 
Tennessee  case  and  the  Rhode  Island  case 
Just  cited  it  was  held,  although  the  duty  of 
the  defendant  was  statutory,  contributory 
negligence  was  a  defense  to  the  suit. 

We  have  found  no  case,  except  those  of 
Greenville  v.  Pitts  and  Lefevre  v.  Galveston, 
which  decides  the  proposition  that  a  trespass- 
er is  without  remedy  in  such  a  case;  but  in 
neither  of  the  cases  last  mentioned  was  there 
any  other  defense,  and  In  neither  was  the 
plaintiff  held  entitled  to  a  recovery.  We  fail 
to  see  how  a  trespasser  acquires  any  right  by 
reason  of  the  negligence  arising  from  the  vio- 
lation of  an  ordinance  of  a  city  or  a  statute, 
rather  than  from  negligence  at  common  law. 
In  Bishop  on  Written  Laws  the  author  sums 
up  the  law  on  the  subject  discussed  as  fol- 
lows: "One  who  disobeys  the  law  subjects 
himself  to  any  proceeding,  civil  or  criminal, 
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which  the  same  law  has  ordained  for  the  par- 
ticular case,  in  the  absence  of  which  ordain- 
ing, or  In  the  presence  of  it  when  not  Inter- 
preted as  excluding  other  methods,  he  Is  lia- 
ble to  those  steps  which  the  common  law  has 
provided  for  cases  of  the  like  class,  as  to  an 
Indictment,  or  to  a  civil  action,  or  to  both, 
according  to  the  nature  of  the  offending. 
The  civil  action  Is  maintainable  when,  and 
only  when,  the  person  complaining  is  of  a 
class  entitled  to  take  advantage  of  the  law, 
Is  a  sufferer  from  the  disobedience.  Is  not 
himself  a  partaker  In  the  wrong  of  which  he 
complains,  or  is  not  otherwise  precluded  by 
the  principles  of  the  common  law  from  his 
proper  standing  in  court"  Bishop  on  Writ- 
ten Laws,  par.  141.  See,  also,  cases  there 
cited. 

We  answer  that  In  our  opinion,  since  the 
deceased  boy  was  clearly  a  trespasser  upon 
the  roof  of  the  building  where  Its  wires  were 
strung,  the  plaintiffs  are  not  entitled  to  re- 
cover. 


HYMAN  et  al.  v.  GRANT. 
(Supreme  Court  of  Texas.     Oct.  28,  1908.) 

1.  Continuance   (|   23*)— Absencb  of  Wit- 
he88 — competkncy  or  testimony. 

A  continuance  to  obtain  testimony  of  an 
absent  witness  to  explain  a  lease  will  not  be 
granted,  where  the  lease  is  not  in  evidence,  since 
the  testimony  would  not  be  admissible. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  IS  68,  69;    Dec.  Dig.  i  23.*] 

2.  Continuance   (g  23*)— Absence  of  Wit- 
ness—Coupetenct  OF  Testimont. 

In  trespass  to  trv  title,  where  plaintiff 
claimed  that  defendants  possession,  if  any,  was 
as  tenants  of  plaintiff  or  his  vendor,  and  de- 
fendants claimed  by  limitation,  and  the  evidence 
showed  that  they  were  holding  over  after  the 
expiration  of  a  lease,  a  continuance  to  obtain 
testimony  to  show  defendants'  repudiation  of 
the  relation  of  landlord  and  tenant  was  properly 
refused,  where  neither  the  evidence  offered  nor 
that  of  the  absent  witness  tended  to  show  that 
the  repudiation  was  ever  conununicated  to  the 
lessor,  since  the  proposed  testimony  would  not 
have   established  a   defense. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Dec.  Dig,  §  23.»] 

8.  Continuance  (8  23*)— Absent  Witness— 
Matebiai-ity  of  Testimony. 

A  continuance  to  obtain  testimony  of  ab- 
sent witnesses  is  properly  denied,  where  it  does 
not  appear  with  reasonable  certainty  that  they 
would  testify  to  any  fact  material  to  any  issue. 
[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  $  69;    Dec.  Dig.  S  23.*] 
4.  Witnesses  (8  200*)  —  Competency  —  Com- 
munications to  Attobney— Confidential 
Chabacteb  of  Communication. 

To  be  privileged  as  a  confidential  communi- 
cation by  a  client  to  his  attorney,  a  fact  must 
have  been  communicated  to  the  attorney  while 
engaged  in  professional  services  for  him ;  and 
hence,  in  trespass  to  try  title,  where  plaintiff 
claimed  that  defendants  held  as  tenants  of  him- 
self or  his  grantor,  and  defendants  claimed  by 
limitation,  testimony  that  witness  had  acted  as 
attorney  for  defendants'  predecessor,  who  had 
held  the  land  by  lease,  that  he  wanted  to  buy 
the  land  and  baa  witness  negotiate  for  its  sale 


or  a  new  lease,  and  that,  to  protect  the  pred- 
ecessor's improvements,  witness,  who  owned 
no  interest,  made  him  a  deed  to  the  land  with- 
out consideration,  which  was  forwarded  for  re- 
cord for  the  purpose  of  acquiring  title  by  limita- 
tion, was  aamissible;  it  not  appearmg  that 
witness'  acts  were  done  in  discharge  of  his  duty 
as  an  attorney. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.   Dig.  {  752;    Dec  Dig.  8  200.*] 

5.  Witnesses  (8  201*)  —  Competenct  — Com- 
munication TO  Attobney — Pbivileqe. 

The  witness'  act,  if  done  in  his  professional 
character,  would  not  be  privileged,  since  it  was 
wrongful  and  for  the  purpose  of  aiding  in  the 
prepetration  of  a  fraud. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  8  755;    Dec.  Dig.  t  201.*] 

6.  Witnesses   (8    198*)— Competency— Psivi- 

I.EOBD   OOMMUmCATlONB. 

The  purpose  of  the  rule  excluding  evidence 
of  communications  by  a  client  to  his  attorney, 
acting  in  a  professional  capacity,  is  to  secure 
to  the  client  free  communication  with  Us  at- 
torney on  matters  involved  in  litigation  or  the 
transaction  of  business ;  and,  as  it  tends  to 
prevent  full  disclosure  of  the  truth,  it  should 
be  limited  to  cases  strictly  within  the  principle. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  8  747 ;   Dec  Dig.  8  198.*] 

Certified  questions  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District 

Trespass  to  try  title  by  John  A.  Grant 
against  Sarah  Minna  Scott  Hyman  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appealed.  On  certified  questions  from  the 
Court  of  Civil  Appeals.    Questions  answered. 

McLean  ft  Carlodc  and  Miller  ft  Dycns, 
for  appellants.    0.  H.  Earnest,  for  appellee. 

BROWN,  J.  This  tea  certified  question 
from  the  Court  of  Civil  Appeals  for  the  Sec- 
ond District  The  statement  and  questions 
are  as  follows : 

"This  is  a  suit  In  trespass  to  try  title,  in- 
stituted by  appellee  on  January  14,  1907, 
against  Mrs.  Sarah  Minna  Scott  Hyman,  for- 
merly wife  of  W.  T.  Scott,  deceased,  and 
against  her  present  husband,  Harry  Hyman, 
and  against  her  minor  children  by  said  for- 
mer marriage,  to  recover  a  section  of  land  in 
Mitchell  county.  Mr.  and  Mrs.  Hyman  on  May 
24,  1907,  answered  by  pleading  not  guilty  and 
the  statutes  of  limitation  of  three,  five,  and 
ten  years.  On  June  5.  1907,  John  P.  Scott, 
guardian  of  said  minors.  Interposed  like 
pleas.  On  June  26,  1907,  appellee  filed  a  sup- 
plemental petition,  to  the  effect  that  defend- 
ants' possession,  if  any,  was  that  of  tenants 
of  appellee  or  his  vendor.  The  trial  was  on 
June  27, 1007,  and  resulted  In  a  Judgment  for 
appellee,  from  which  this  appeal  has  been 
prosecuted. 

"The  undisputed  evidence  shows  that  ap- 
pellee claims  the  section  of  land  In  contro- 
versy to  be  one  of  400  patented  to  the  South- 
em  Pacific  Railway  Company  on  the  26th  day 
of  July,  1862,  as  a  bonus  for  the  completion 
of  the  first  25  miles  of  Its  railroad,  and  by 
said   railway  company  conveyed  to  W.   T. 
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Scott,  M.  3.  Hall,  and  Alexander  Pope,  trus- 
tees, and  by  said  trustees  to  John  T.  Grant 
&  Co.,  through  and  under  which  appellee 
claims  as  a  vendee.  It  seems  also  undisput- 
ed In  the  evidence  that  W.  T.  Scott,  the  fa- 
ther of  the  minor  appellants  and  the  former 
husband  of  Mrs.  Hyman,  some  time  about 
the  year  1884  purchased  a  cattle  ranch,  with- 
in the  boundaries  of  which  the  section  In 
controversy  was  situated;  that  W.  T.  Scott 
thereafter  continued  to  use  the  land  as  a 
pasture  until  the  year  1888,  when  he  entered 
into  formal  written  contract  for  the  lease  of 
the  section  of  land  In  controversy  with  L. 
P.  Grant,  appellee's  vendor,  for  the  term  of 
one  year,  from  October  15,  1888,  to  October 
15,  1883,  for  grazing  purposes  and  for  a  rent- 
al of  $50.  This  lease  was  dated  In  December, 
1888,  signed  by  both  Scott  and  L.  P.  Grant, 
and  is  unlmpeached  In  the  record.  No  re- 
newal of  this  lease,  or  new  lease,  was  ever 
made,  so  far  as  the  record  discloses;  nor 
does  It  appear  that  W.  T.  Scott,  or  any  of 
the  appellants,  ever  paid  rent  after  the  ex- 
piration of  the  lease  above  referred  to.  W. 
T.  Scott,  however,  retained  possession,  and 
on  March  27,  1899,  received  a  deed,  executed 
by  M.  Carter,  purporting  to  convey  the  ab- 
solute title  to  the  land,  which  deed  Scott 
caused  to  be  registered  in  due  form  in  Ster- 
ling county  in  May,  1899.  There  Is  a  conflict 
in  the  evidence  as  to  whether  any  part  of 
the  land  is  situated  in  Sterling  county,  but 
none  as  to  the  fact  that  after  the  record  of 
the  Carter  deed  W.  T.  Scott  retained  pos- 
session and  regularly  paid  all  taxes  due  in 
Sterling  county,  where  the  land  was  assess- 
ed, until  the  time  of  his  death,  which  was  in 
April,  1901,  since  which  time  appellants  have 
held  possession  and  paid  all  taxes  due.  The 
evidence  also  tends  strongly  to  show  that, 
after  the  execution  of  the  deed  by  M.  Carter 
In  1899,  W.  T.  Scott  in  his  lifetime,  and  ap- 
pellants since.then,  have  openly  claimed  and 
used  the  land  as  their  own,  and  have  held 
adverse  possession  thereof,  unless  estopped 
from  so  claiming  by  reason  of  the  execution 
of  the  lease  by  W.  T.  Scott  in  1888,  as  before 
stated.  In  this  connection,  however,  it  should 
be  stated  that  the  record  falls  to  show  that 
L.  P.  Grant  or  appellee  was  ever  actually 
notified  by  W.  T.  Scott  of  a  repudiation  of 
said  tenancy. 

"Among  other  errors  assigned  was  one  to 
the  action  of  the  court  in  overruling  appel- 
lants' motion  for  continuance  presented  on 
the  day  of  the  trial.  This  motion  was  a  first 
application,  and  seems  to  embody  all  statu- 
tory requirements,  save  that  it  was  not  al- 
leged that  due  diligence  had  been  exercised. 
Surprise,  however,  was  suggested,  and  rea- 
sons given  why  diligence  to  procure  the  de- 
sired testimony  had  not  been  used,  all  of 
which,  together  with  other  statements  here- 
inafter made  relating  to  said  motion,  will 
more  fully  appear  by  reference  to  said  mo- 
tion, which  is  hereby  made  a  part  of  this 
certificate.    The  testimony  desired  was  that 


of  Mrs.  Hyman,  who  was  alleged  to  be  in  the 
Dominion  of  Canada  by  the  advice  of  her 
physician ;  W.  W.  Marshall,  residing  at  Dul- 
zura,  Cal. ;  and  C.  A.  G'Keefe,  of  Tarrant 
county — who  were  all  alleged  to  be  material 
witnesses  for  the  appellants.  The  evidence 
sought  of  Mrs.  Hyman  and  C.  A.  O'Keefe  was 
expected  to  controvert  or  to  show  repudiation 
of  the  tenancy  charged  by  appellee,  and  the 
testimony  of  Marshall  tends  to  show  that  the 
land  In  controversy,  or  part  thereof,  was  lo- 
cated in  Sterling  county,  where  W.  T.  Scott's 
deed  from  M.  Carter  was  recorded.  Error  is 
also  assigned  to  the  action  of  the  court  in 
permitting  the  witness  Carter  to  testify  as 
follows,  over  the  appellants'  objection  that 
the  communicatioDS  were  privileged:  'That 
he  was  the  attorney  for  W.  T.  Scott  for  a 
number  of  years  prior  to  his  death,  and  at- 
tended to  his  business  in  connection  with  his 
land  matters;  that  he  was  well  acquainted 
with  the  laud  in  controversy,  and  had  bad 
frequent  talks  with  Scott  about  said  survey ; 
that  Scott  had  built  a  fine  house,  with  other 
improvements,  on  the  land,  costing  about  $3,- 
000.  He  was  anxious  to  buy  said  land,  and 
witness  wrote  a  number  of  letters  for  him 
and  at  his  Instance,  prior  to  the  year  1899, 
in  an  effort  to  secure  the  purchase  or  the 
lease  of  the  land.  Scott  was  very  anxious 
about  the  valuable  improvements  that  he  had 
placed  on  said  land,  and  desired  to  protect 
the  improvements,  and  for  that  purpose  wit- 
ness made  him  the  deed,  bearing  date  March 
7,  1899,  conveying  the  land,  and  witness  for- 
warded the  same  to  Sterling  county  for  rec- 
ord, inclosing  a  dollar  to  pay  the  recording 
fee,  which  Scott  afterward  i>ald  back  to  the 
witness.  Although  this  deed  recites  the  con- 
sideration of  |1,000,  nothing  was  ever  paid 
to  witness ;  not  a  single  dollar.  The  purpose 
of  the  deed  was  to  protect  Scott's  Interest  on 
the  land  In  the  event  somebody  else  l>ought 
the  land  or  leased  It  Witness  had  no  claim 
or  right  to  the  land  and  had  no  unrecorded 
deed  to  It  Up  to  that  time  Scott  did  not 
claim  to  own  the  land.  Scott  had  the  land 
leased,  and  witness  knew  that  he  had  It 
leased,  from  conversations  with  Scott,  and 
from  the  fact  that  Scott  was  In  possession  of 
the  land.' 

"On  original  liearing  the  majority  of  the 
court  as  then  constituted  concluded  that  all 
assignments  of  error,  including  those  above 
mentioned,  should  be  overruled,  especially  in 
view  of  the  undisputed  proof  that  shows  that 
'plaintiff  was  recognized  by  defendants  and 
defendants'  ancestor  as  the  owner  of  the 
land  by  lease  contract  and  acts  of  tenancy, 
and  there  has  never  been  any  repudiation  of 
tenancy  brought  home  to  the  knowledge  of 
the  landlord,  or  any  surrender  of  the  land.' 
With  this  view,  however.  Chief  Justice  Con- 
ner dissented,  as  will  fnlly  appear  from  the 
opinion  on  original  hearing,  which  will  be 
forwarded,  together  with  this  certificate;  it 
being  his  contention  that  reversible  error  was 
committed  by  the  court  In  overruling  the 
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said  application  for  a  continuance  and  In 
ovemillng  appellants'  objection  to  tbe  said 
testimony  of  the  witness  Carter. 

"Appellants  in  due  time  bare  filed  a  mo- 
tion for  rehearing,  which  is  yet  pending  be- 
fore us,  and  the  court  as  now  constituted 
yet  remains  unable  to  agrefe  upon  the  ques- 
tions presented  upon  original  hearing;  the 
majority  of  the  court  as  now  constituted  be- 
ing of  the  opinion  that  the  Judgment  should 
be  reversed  for  the  reasons  indicated  lu 
said  dissenting  (pinion.  We  therefore  deem 
it  advisable  to  certify  to  your  honors  for 
determination: 

"First  Whether,  under  the  facts  stated 
and  otherwise  undisputed  in  the  record,  the 
court  committed  reversible  error  in  overrid- 
ing appellants'  application  for  a  continu- 
auce? 

"Second.  Whether  the  coorfs  action  In 
admitting  the  testimony  of  M.  Carter  was 
erroneous  and  prejudicial?" 

There  was  no  reversible  error  committed 
by  the  court  In  the  rulings  submitted  by  the 
two  questions  copied  above.  The  filing  of 
the  supplemental  petition  does  not  afTect  the 
question  presented,  because  the  proof  could 
have  been  introduced  without  the  pleading. 
The  lease  of  1896,  signed  by  Scott  and  men- 
tioned in  the  application  for  continuance, 
does  not  appear  to  have  been  introduced  in 
evidence  upon  the  trial.  Therefore  Mr& 
Hyman's  testimony  to  explain  it  would  not 
have  been  admissible.  Neither  the  evidence 
offered  nor  that  of  the  absent  witness  tended 
to  prove  that  the  repudiation  by  Scott  of 
the  relation  of  landlord  and  tenant  was  ever 
brought  to  the  knowledge  of  the  lessor. 
Grant.  Therefore  the  proposed  testimony 
would  have  been  InsufBcient  to  constitute  a 
defense.  The  application  did  not  show  with 
reasonable  certainty  that  either  Marshall  or 
CKeefe  would  testify  to  any  fact  material 
to  any  issue  presented  In  the  case.  There- 
fore It  was  proper  to  deny  a  continuance  for 
such  testimony. 

The  evidence  of  Carter  discloses  no  fact 
that  he  learned  while  acting  as  attorney  for 
W.  T.  Scott  To  be  privileged,  the  fact  must 
have  been  communicated  by  Scott  to  Car- 
ter, or  must  have  been  learned  by  Carter, 
while  the  latter  was  engaged  in  the  perform- 
ance of  professional  services  to  Scott  as  his 
client  23  Am.  &  Eng.  Ency.  Law,  p.  626; 
Ency.  PI.  &  Pr.  TBI.  The  making  of  the 
deed  by  Carter  to  Scott,  in  order  that  the 
latter  might  place  it  npon  record  and  acquire 
title  by  limitation,  was  certainly  not  the  act 
of  an  attorney  which  would  be  privileged; 
for.  If  done  in  his  professional  character,  it 
was  a  "wrongful  act,"  aiding  Scott  to  per- 
petrate a  fraud  upon  the  owner  of  the  land 
by  making  a  pretense  of  title  through  a  re- 
corded deed,  when  In  fact  no  claim  whatever 
existed.  23  Am.  &  Eng.  Ency.  Law,  76;  6 
Ency.  Pi.  4  Pr.  754-;  Mathews  v.  Hoagland, 
48  N.  J.  Eq.  45S,  21  Atl.  1054.     It  is  not 


made  to  appear  by  the  application  that  Car- 
ter as  an  attorney  undertook  to  procure  a 
lease  or  to  make  a  purcliase  of  the  land  for 
Scott,  and  that  the  letters  were  written  in 
discharge  of  such  professional  duty.  There- 
fore it  is  not  shown  that  the  evidence  comes 
within  the  definition  of  privileged  communi- 
cations. "As  the  rule  of  privilege  has  a 
tendency  to  prevent  the  full  disclosure  of 
the  truth,  it  should  be  limited  to  cases  which 
are  strictly  within  the  principle  of  the  policy 
that  gave  it  birth."  Am.  &  Eng.  Ency.  Law 
(2d  "Ei.)  p.  71.  The  purpose  of  the  rule  Is 
to  secure  to  the  client  free  communication 
with  his  attorney  upon  all  matters  involved 
in  litigation  or  In  the  transaction  of  busi- 
ness about  which  professional  services  are 
sought  The  facts  testified  to  by  Carter  do 
not  come  within  the  rule  thus  laid  down  by 
the  authorities  and  therefore  were  not  priv- 
ileged. 


SIMMANG  V.  PENNSYLVANIA  FIRE  INS. 
CO.  et  al. 

(Supreme  Court  of  Texas.     Oct  28,  1908.) 

1.  GouBTS  a  247*)— JuBisniCTioR  of  Suprxmx 

COTTBT— GABKISHKENT. 

The  Supreme  Court  is  not  withont  jurisdic- 
tion of  a  writ  of  error  in  a  garnishment  pro- 
ceeding because  the  amount  in  controveray  was 
within  the  jurlgdiction  of  the  county  court  as 
such  proceeding,  being  merely  ancillaiy  to  the 
judgment  of  the  district  court  for  the  creditor 
agamst  the  debtor,  could  have  been  brought  only 
in  the  district  court  and  not  in  the  county 
court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  i  247.*] 

2.  Exemptions   (|  45*)  —  "Afpabatus"    Bb- 
LONOINO  TO  Tbadb. 

Even  if  keeping  a  restaurant  is  a  trade, 
shelving,  safes,  furniture,  tableware,  and  kitch- 
en utensils  used  In  a  restaurant  are  not  "ap- 
rratus,"  within  Rev.  St  1893,  art  2395,  aubd. 
exempting  to  every  family  apparatus  belong- 
ing to  any  trade. 

[£id.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  |§  56-61 ;   I>ec.  D?g.  S  45.* 

For  other  definitions,  lea  Words  and  Phrases, 
vol.   1,  pp.  439^40.] 

Error  to  Court  of  Civil  Appeals  of  Foarth 
Supreme  Judicial   District 

Garnishment  proceedings  by  Frank  Sim- 
mang  against  the  Pennsylvania  Fire  Insur- 
ance Company,  as  garnishee  of  Otto  Gelse, 
who  Intervened.  Judgment  for  plaintlfT  was 
reversed  by  the  Court  of  Civil  Appeals  (107 
S.  W.  555)  on  appeal  by  Oeise,  and  plain- 
tiff brings  error.     Reversed  and  directed. 

Salliway  &  McAskill,  for  plaintiff  in  error. 
Webb  ft  Goeth  and  Reagan  Houston,  for  de- 
fendants In  error. 

BROWN,  J.  In  the  district  conrt  of 
Bexar  county,  Forty-Fifth  district,  Frank 
Simmang  recovered  a  Judgment  against  Otto 
Geise  for  about  |600.  The  Pennsylvania 
Fire  Insurance  Company  owed  Gelse  on  a 
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fire  policy  1341.20,  Trhlch  was  not  contested 
by  the  company.  Simmang  sued  out  In  the 
district  court  of  the  Porty-Plfth  district  for 
Bexar  county  a  writ  of  garnishment  against 
the  Pennsylvania  Fire  Insurance  Company, 
calling  upon  It  to  answer  what  It  was  In- 
debted to  Otto  Oeise;  and  the  company  an- 
swered, stating  the  amount  due.  Otto  Geise 
filed  a  plea  of  Intervention,  in  which  he 
claimed  that  the  sum  due  him  upon  the  pol- 
icy of  Insurance  was  exempt  from  the  writ 
of  garnishment,  because  the  policy  under 
which  the  debt  accrued  was  upon  property 
owned  by  said  Gelse  which  was  exempt  from 
forced  sale.  Upon  a  trial  Judgment  was 
rendered  in  favor  of  Simmang.  Upon  appeal 
to  the  Court  of  Civil  Appeals,  that  Judgment 
was  reversed,  and  Judgment  rendered  in  fa- 
vor of  Gelse.  The  honorable  Court  of  Civil 
Appeals  makes  this  statement  of  the  proper- 
ty insured:  "Lunch  counter,  back  counter, 
shelving,  safe,  stools,  stove,  fans,  cash  regis- 
ter, two  Ice  boxes,  crockery,  tableware,  linen, 
knives,  forks,  and  kitchen  utensils,  together 
with  similar  articles  constituting  the  tools 
and  apparatus  of  his  trade  or  profession  as 
a  keeper  of  a  restaurant,  and  being  entirely 
property  used,  designed,  and  intended  for 
Bald  business,  and  necessary  for  the  purpose 
of  conducting  the  same,  and  this  being  the 
only  property  of  this  character  owned  by  this 
Intervener,  and  that  the  mon^  in  the  hands 
of  the  garnishee  was  due  him  on  its  policy 
insuring  him  against  loss  on  the  property 
described.  The  foregoing  matters  were  plead- 
ed by  Gelse  and  admitted  to  be  true  by 
Simmang." 

Defendant  in  error  filed  a  motion  to  dismiss 
the  writ  of  error  because  the  amount  In 
controversy  is  within  the  Jurisdiction  of  the 
county  court  and  the  proceeding  might  have 
been  bad  in  that  court.  Therefore  it  is 
claimed  that  this  court  has  no  Jurisdiction 
of  this  case.  The  garnishment  proceeding  Is 
not  an  original  suit,  but  ancillary  to  the  Judg- 
ment of  the  district  court,  which  was  render- 
ed in  favor  of  Simmang  against  Gelse,  being 
a  process  for  the  enforcement  of  said  Judg- 
ment. Therefore  the  garnishment  could  not 
hare  been  sued  out  from  any  other  court  than 
that  in  which  the  Judgment  was  rendered. 
Kelly  V.  Glbbs,  84  Tex.  148,  19  S.  W.  880, 
663;  Krelsle  v.  Campbell.  89  Tex.  104,  88  S. 
W.  852;  Townsend  v.  Fleming  (Tex.  Civ. 
App.)  64  S.  W.  1006. 

It  is  claimed  that  under  article  2395,  subd. 
B,  of  the  Revised  Statutes  of  1895,  the  prop- 
erty insured,  and  for  the  destruction  of  which 
the  money  was  due  from  the  Pennsylvania 
Fire  Insurance  Company,  was  exempt  from 
forced  sale  for  the  debts  of  Gelse.  Therefore 
the  proceeds  of  such  property  in  the  shape 
of  Insurance  money  is  exempt  from  the  pro- 
cess of  garnishment  for  the  payment  of  liis 


debts.  The  article  referred  to  reads  as  fol- 
lows: 

"Art.  2396.  The  following  property  shall 
be  reserved  to  every  family,  exempt  from  at- 
tachment or  execution  and  every  other  spe- 
cies of  forced  sale  for  the  payment  of  debts, 
except  as  hereinafter  provided:  •  •  •  (6) 
All  tools,  apparatus  and  books  belonging  to 
any  trade  or  profession." 

Granting  that  the  keeping  of  a  restaurant 
is  k  trade  within  the  meaning  of  the  law, 
the  question  arises:  Were  the  things  insur- 
ed "apparatus,"  as  the  term  Is  used  in  the 
statute?  In  Heldenheimer  v.  Blumenkrom,  56 
Tex.  314,  a  mortgage  had  been  given  upon 
articles  such  as  were  Insured  in  this  case 
by  the  keeper  of  a  hotel,  and,  suit  being  in- 
stituted to  foreclose  the  mortgage,  the  de- 
fendant claimed  that  the  articles  embraced 
in  the  mortgage  were  exempt  from  forced 
sale  under  the  terms  of  the  statute  above 
quoted.  The  court  held  that  such  articles, 
when  not  used  by  the  family  of  a  hotel 
keeper,  were  not  exempt  from  forced  sale, 
and  therefore  were  subject  to  sale  under  the 
mortgage.  Dodge  v.  Knight  (Tex.)  16  S.  W. 
626,  Involved  the  same  question  as  tbat  at 
Issue  here.  Dodge  and  Martin  were  keepers 
of  a  restaurant,  and  were  indebted  to  Knight 
and  Dickson,  who  sued  out  a  writ  of  attach- 
ment against  Dodge  and  Martin  and  caused 
the  same  to  be  levied  upon  the  furniture, 
fixtures,  etc.,  of  the  restaurant,  being  such 
articles  as  are  involved  in  this  proceeding. 
Afterwards  Knight  sued  for  damages  upon 
the  ground  that  the  property  levied  upon  was 
exempt  under  the  statute  from  forced  sale; 
but  this  court  approved  the  opinion  of  the 
Commission  of  Appeals,  which  held  that  it 
was  not  embraced  within  the  terms  of  the 
statute.  In  Frank  v.  Bean,  3  Willson,  Civ. 
Cas.  Ct  App.  258,  the  Court  of  Appeals  held 
that  the  furniture,  dishes,  etc.,  used  by  the 
keeper  of  a  restaurant  in  carrying  on  the 
business,  were  not  exempt  under  the  statute 
as  quoted  above.  That  court  said:  "Such 
property  does  not  come  within  the  meaning 
of  'tools'  or  'apparatus,'  as  used  in  the  stat- 
ute of  exemptions,  and  cannot  be  claimed 
as  exempt  under  tbat  clause  of  the  stat- 
ute. The  common  signification  of  said  words 
does  not  embrace  furniture  used  in  hotels 
and  restaurants." 

We  conclude  that  the  property  which  was 
destroyed  by  fire,  and  for  which  the  insur- 
ance money  was  due  from  the  Pennsylvania 
Fire  Insurance  Company,  was  not  exempt 
from  forced  sale,  and  that  the  Court  of  Civil 
Appeals  erred  in  reversing  and  rendering 
the  Judgment  In  this  case. 

It  Is  therefore  ordered  that  the  Judgment  of 
the  Court  of  Civil  Appeals  be  reversed,  and 
that  Judgment  of  the  district  court  be  af- 
firmed. 
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WANDBLOHR  et  al.  v.  GRAYSON  COUNTY 

NAT.  BANK  et  al. 

(Supreme  Coort  of  Texas.     Oct  21,  1908.) 

1.  Husband  and  Wife  (|  81*)— Disabilitiks 
OF  Wife — Replevy  Bond. 

That  a  husband  is  joined,  83  aathorized  by 
statute,  in  an  action  to  recover  separate  real 
estate  of  the  wife,  .does  not  affect  her  right  to 
execute  a  replevy  bond  in  sequestration  proceed- 
ings; nor  is  such  right  affected  by  the  fact 
that  the  husband  might  be  benefited  by  the  pos- 
session and  profits  while  the  land  was  held  un- 
der the  bond. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent  Dig.  {  332;  Dec.  Dig.  t  81.*] 

2.  Sequestration   (J  20*)— Rbpubvt  Bond— 

LlABILITT   OF  SUBETIES. 

A  bond,  with  sureties,  given  to  replevy 
property  belonging  to  a  wife  in  her  separate 
right  in  a  sequestration  proceeding,  the  prin- 
cipals in  which  were  the  husband  and  wife,  pro- 
vided that  the  obligors  and  each  of  them  would 
pay  the  value  of  the  rents  of  the  property  re- 
plevied in  case  either  of  them  should  be  com- 
pelled to  do  so  on  the  trial  of  the  contest  of  the 
right  to  the  property.  Judgment  wag  entered 
against  the  principals  for  the  property,  but 
only  against  the  husband  and  the  sureties  for 
the  rents.  Held  that,  the  wife  being  liable 
on  the  bond,  judgment  against  her  was  neces- 
sary to  a  correct  judgment  against  the  sureties. 
[Ed.  Note.— For  other  cases,  see  Sequestra- 
tion, Cent  Dig.  {  49;   Dec.  Dig.  8  20.*] 

Ou  rehearing.    Former  opinion  affirmed  in 
part,  and  reversed  and  rendered  In  part 
For  former  report,  see  108  S.  W.  1154. 

WUjLIAMS,  J.  Tbe  original  opinion  holds 
thut  tbe  sureties,  Waples  and  Ounter,  are 
entitled  to  make  the  objection  that  the  judg- 
ment for  damages  was  not  rendered  against 
Mrs.  Wandelohr.  This  proposition  is  correct, 
and  we  have  concluded  that  proper  effect  was 
not  given  to  it  in  tbe  disposition  made  of  the 
case.  It  is  true,  as  we  held,  that  in  such  a 
proceeding  Judgment  may  properly  be  render- 
ed, upon  a  replevy  bond  to  which  the  names 
of  two  persons  are  signed  as  principal  obli- 
gors, against  only  one  of  them  and  against 
tbe  sureties,  when  the  other  principal,  by  rea- 
son of  coverture,  is  not  legally  bound.  Ship- 
man  v.  AUee,  29  Tex.  17.  In  such  a  case 
those  only  who  are  legally  liable  upon  tbe 
bond  are,  in  the  true  sense,  obligors  there- 
in, so  as  to  fall  within  the  statutory  provl* 
sion  relied  on  by  plaintiffs  in  error.  And  it 
may  also  be  true  that  the  decision  of  tbe 
trial  court,  for  such  a  reason,  that  the  dis- 
charged principal  was  not  bound,  would  be 
conclusive  on  the  sureties  in  any  proceeding 
but  an  appellate  one;  but  that  proposition  is 
not  essential  to  this  decision.  This  is  an  ap- 
pellate proceeding,  in  which  the  holding 
of  tbe  trial  court  that  Mrs.  Wandelohr  was 
not  liable  on  the  bond  is  assigned  as  an  error 
committed  against  the  sureties,  and  the  ques- 
tion as  to  the  correctness  of  that  ruling  Is 
properly  raised  and  must  be  decided,  in  order 
to  determine  whether  or  not  the  judgment 
against  tbe  sureties  is  correct    If  Mrs.  Wan- 


delohr was  liable  for  the  damages  adjudged 
to  the  defendant  In  error,  she  was  an  obligor 
In  tbe  bond  in  the  sense  of  the  statute,  and 
judgment  against  her  was  essential  to  a  cor- 
rect Judgment  against  the  sureties. 

On  reconsideration,  no  doubt  is  entertained 
that  the  trial  court  erred  in  holding  that 
Mrs.  Wandelohr  was  not  liable.  Chapman  v. 
Allen,  15  Tex.  285;  Ryan  v.  Ryan,  61  Tex. 
473;  Cayce  v.  Powell,  20  Tex.  768,  73  Am. 
Dec.  211.  The  fact  that  the  husband  is  join- 
ed in  an  action  cannot  Justly  be  held  to  affect 
the  power  of  tbe  wife  to  execute  such  a  bond, 
or  not,  as  she,  or  the  two  together,  may  deem 
essential  to  the  proper  prosecution  of  her 
claims  to  the  property  involved.  The  statute 
authorizes  the  joinder,  and  when  such  a  suit 
is  prosecuted  against  husband  and  wife,  and 
property  claimed  by  her  is  taken  from  the 
possession  of  both  by  sequestration,  she  is  a 
defendant,  to  whom  the  right  to  replevy  is 
expressly  given.  Nor  does  the  fact  that  the 
property  may  go  back  Into  the  possession  of 
the  husband,  and  that  he  may  be  entitled 
to  receive  the  rents  and  profits  while  It  is 
held  nndjer  the  replevy  bond,  at  all  limit  the 
right  given  to  her  by  tbe  statute.  As  is 
well  argued  by  counsel,  she  has  the  right  to 
execute  tbe  bond  that  tbe  property  may  be 
restored  to  tbe  custody  and  management  in 
which  tbe  law  places  it;  and  there  is  no 
doubt  In  our  minds  that  sbe  may  execute 
it  jointly  with  her  husband  In  a  suit  against 
both,  as  this  one  was,  because  the  power 
results  from  the  statute  as  an  Incident  to 
her  capacity  to  sue  and  be  sued  In  the  courts 
in  respect  of  her  separate  property.  Her 
power  to  give  such  obligations  must  be  exer- 
cised at  the  commencement,  or  during  the 
pendency  of,  the  action,  and  hence  cannot  be 
made  to  depend  upon  the  final  decision  as 
to  her  title  Involved  in  the  cause,  for  that 
would  defeat  the  purpose  of  the  bond,  since 
upon  such  a  theory  it  would  be  held  valid 
in  case  of  her  success,  which  would  in  Itself 
relieve  her  of  liability,  and  invalid  in  case 
of  her  failure  to  maintain  her  title,  the  very 
case  in  which  the  bond  Is  Intended  as  a  se- 
curity to  tbe  opposite  party.  Her  presence 
as  a  party  in  litigation  about  proi)erty  claim- 
ed In  her  separate  right  constitutes  the  con- 
dition of  tbingrs  in  which  she  is  entitled  to 
follow  tbe  procedure  provided  for  litigants 
generally  in  like  cases.  It  follows  that  the 
district  court  should  have  rendered  judgment 
against  Mrs.  Wandelohr  for  the  damages 
found  by  the  jury,  and  we  think  It  also  tra« 
that  tbe  failure  to  do  so  was  error  which  en- 
titles the  sureties  to  a  reversal. 

It  is  unnecessary  to  determine  whether  or 
not  a  separate  action  could  be  maintained 
on  the  joint  and  several  bond  against  Wande- 
lohr, and  against  Waples  and  Ounter,  as  be- 
ing severally  his  sureties,  as  well  as  jointly 
the  sureties  of  himself  and  Mrs.  Wandelohr. 
That  proposition  does  not  decide  this  case. 
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Such  a  suit,  If  maintainable,  would  leave  na- 
Impaired  the  rights  and  remedies  of  both  the 
obligee  and  of  the  sureties  against  the  prin- 
cipal not  sued.  Here,  under  a  statute  requir- 
ing a  Judgment  against  all  the  obligors  lia- 
ble In  the  bond,  and  where  all  are  parties. 
Judgment  is  taken  against  one  of  the  prin- 
cipals only,  which  has  the  effect  of  adjudi- 
cating that  the  other  Is  not  liable.  This  was 
an  error  against  the  sureties,  as  well  as 
against  the  obligee  In  the  bond.  The  latter 
has  caused  the  Judgment  to  be  affirmed  as 
between  it  and  Mrs.  Wandelohr,  while  the 
former,  unaffected  by  that  affirmance,  are 
now  complaining  of  the  error.  Following 
Sartaln  v.  Hamilton,  14  Tex.  348,  we  must 
reverse  the  Judgment  against  the  sureties 
and  adjudge  that  the  defendant  In  error,  the 
hank,  talce  nothing  against  them;  otherwise, 
the  Judgment  Is  affirmed. 

Affirmed  In  part;  reversed  and  rendered  in 
part 


GUTTA  PBROHA  &  RUBBER  MFG.  CO.  T. 
CITY  OF  CLEBURNE. 

(Supreme  Court  of  Texas.    Oct.  28,  1908.) 

1.  SAI.E8   (S  864*)— Faiujbb   of   Corsideba- 

TION— SUBIIIBSION  OF  ISSDE. 

Where,  in  an  action  for  price  of  fire  hoae, 
sold  with  a  warranty  that  it  would  not  give 
out  within  36  months  from  any  mechanical  de- 
fect in  manufacture  and  tliat  it  would  stand  a 
certain  pressure,  the  defense  was  failure  of 
consideration,  in  that  the  hose  was  not  as  war- 
ranted and  was  worthless,  instructions  to  find 
for  defendaDt  if  the  hose  gave  out  or  became 
worthless  witliin  36  months,  or  if,  when  de- 
livered, it  was  not  capable  of  standing  the 
stipulated  pressnre,  are  erroneous,  in  depriving 
plaintiff  of  the  right  to  have  the  question  of 
partial  failure  of  consideration  submitted,  when 
there  was  evidence  that  the  hose,  if  not  up  to 
standard,  had  some  value,  and  giving  to  facta 
consistent  with  partial  failure  of  consideration 
the  effect  of  a  total  failure. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  fi  1065-1076;   Dec.  Dig.  8  364.*] 

2.  Saies   (I    355*)— Failubb  or   Considkba- 
TioR— Pleading. 

The  plea  of  total  failure  of  consideration, 
in  an  action  for  the  pricCj  raised  the  issue  of 
partial,  as  well  as  total,  failure. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  355.*] 

3.  Sales    (8   357*)— Failtjbe   of   Corbidkra- 

TION— BUBDKR  OF  PBOOF. 

The  burden  of  proof  as  to  consideration, 
where  defendant  claims  a  failure  thereof,  is 
on  him,  and  not  on  plaintiff,  so  that  defendant, 
showing  only  a  partial  failure,  must  furnish  the 
evidence  from  which  the  extent  of  the  failure 
may  be  determined. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  8  357.»] 

4.  Sales   (8  358*)— FAiLxrBK  of  Corbidxba- 

TioR— Evidence. 

The  value  of  the  hose  delivered,  and  so  the 
amount  of  the  failure  of  consideration,  may  be 
determined  by  the  jury,  from  proof  of  the  value 
of  the  hose  contracted  for,  the  time  it  ought 
to  last,  and  the  service  it  ought  to  perform,  and 


evidence  as  to  the  use  and  endurance  of  that 
delivered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Den. 
Dig.  8  358.*] 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Action  by  tbe  Outta  Percha  &  Rubber 
Manufacturing  Company  against  the  city  of 
Cleburne.  Judgment  for  less  than  claimed 
was  affirmed  by  tbe  Court  of  Civil  Appeals 
(107  S.  W.  157),  and  plaintiff  brings  error. 
Reversed  and  remanded. 

J.  D.  Goldsmith  and  Walker  &  Baker,  for 
plaintiff  in  error.  F.  El  Adams  and  Phillips 
&  Daniels,  for  defendant  In  error. 

WILLIAMS,  J.  Leaving  out  details  not 
essential  to  our  decision,  we  may  state  this 
case  as  follows:  Plaintiff  in  error  brought 
tbe  action  on  two  promissory  notes  executed 
to  it  by  the  city  for  the  prices  of  two  lots  of 
hose  sold  by  plaintiff  to  the  city  for  use  in 
its  fire  department  The  defendant  pleaded 
that  the  consideration  of  the  notes  had  failed, 
in  so  far  as  that  consideration  consisted  of 
the  price  of  one  of  the  lots  of  hose,  for  the 
reason  that  the  hose  was  not  such  as  the  con- 
tract of  sale  warranted  it  should  be  and  was 
worthless.  The  sale  and  delivery  were  made 
under  the  following  warranties  r  "The  Gutta 
Percha  &  Rubber  Manufacturing  Company, 
of  New  York  City,  hereby  warrants  and 
agrees  that  should  any  of  tbe  Baker  fabric 
rubber-lined  cotton  fire  hose,  mentioned  in 
said  annexed  proposal,  fall  or  give  out  with- 
in 36  months  tibm  tbe  date  of  purchase  from 
any  mechanical  defect  in  manufacture,  to 
replace  the  same  free  of  charge  on  return  of 
defective  lengths.  And  the  said  Gutta  Percha 
&  Rubber  Manufacturing  Company  further 
warrants  that  said  hose  shall  stand  a  pres- 
sure test  of  400  pounds  to  the  square  inch 
when  delivered."  The  delivery  was  made  to 
defendant  in  May,  1900,  and  tbe  hose  was 
retained  and  used  by  defendant  without  com- 
plaint until  February,  1901.  At  that  time 
complaint  was  made  (tbe  defendant  in  tbe 
meantime  having  secured  an  extension  of 
time  for  tbe  payment  of  the  notes),  and  cor- 
respondence and  negotiations  ensued,  lasting 
until  tbe  Institution  of  this  suit  and  continu- 
ing afterwards.  No  return  was  ever  made  of 
any  of  tbe  hose  until  the  spring  of  1902, 
when  It  was  sent  to  plaintiff  for  an  inspec- 
tion with  a  view  to  a  settlement  The  evi- 
dence on  the  part  of  the  defendant  however, 
tended'  to  show  that  lengths  of  It  burst  at 
the  first  fire  at  which  it  was  used,  a  few 
months  after  its  purchase,  and  that  others 
burst  whenever  it  was  used,  tbe  pressure  be- 
ing only  65  to  80  pounds  to  the  square  inch ; 
and  some  of  the  evidence  tended  to  show  the 
worthlessness  of  tbe  entire  lot  in  question. 
On  the  other  band,  tbe  evidence  for  plaintiff 
tended  to  show  that  the  hose  was  such  as  it 
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was  warranted  to  be  and  that  Its  faUnre  re- 
sulted from  tbe  lack  of  proper  care  in  its 
use.  It  Is  very  evident  that  the  Jury  could 
have  found  that,  if  not  up  to  the  contract 
standard,  the  hose  had  some  value;  and  it 
seems  quite  as  plain  that,  if  such  was  the 
fact,  there  was  not  a  total  failure  of  consid- 
eration. The  defendant,  having  kept  and  us- 
ed the  property,  was  accountable  for  such 
value  as  it  possessed. 

In  the  sixth  paragrajA  of  its  charge  the 
court  instructed  the  Jury,  in  substance,  to 
find  for  defendant,  "on  the  plea  of  failure  of 
consideration,"  if  any  of  the  hose  in  ques- 
tion gave  out  or  failed  from  any  mechanical 
defect  in  manufacture  within  86  months  aft- 
er the  purchase,  and  if  defendant  returned 
the  defective  lengtlis  for  the  purpose  of  hav- 
ing them  replaced,  and  if  plaintiff  failed  to 
replace  them  within  a  reasonable  time,  and 
if  the  hose  in  question  gave  out  or  became 
worthless  within  36  months  from  the  date  of 
purchase.  In  the  seventh  paragraph  the 
charge  further  Instructed  a  verdict  for  de- 
fendant, "on  Its  plea  of  failure  of  considera- 
tion," If  the  hose,  when  delivered,  was  not 
capable  of  standing  a  pressure  test  of  400 
pounds  to  the  square  inch.  In  the  ninth 
paragraph  the  Jury  were  instructed  to  de- 
duct from  the  notes  the  entire  contract  price 
of  the  lot  of  hose  in  question,  if  they  should 
find  for  defendant  "on  its  plea  of  failure  of 
consideration."  The  vice  of  these  Instruc- 
tions is  that  they  permit  no  finding  of  a  par- 
tial failure  of  consideration,  and  give  to  facts 
consistent  with  such  a  viewjof  the  evidence 
the  effect  of  a  total  failure.  To  Justify  a 
finding  of  total  failure  of  consideration  the 
instructions  do  not  require  that  the  property 
should  have  been  worthless  when  delivered, 
but  only  that  it  should  have  failed  or  become 
worthless  within  86  months  thereafter,  or 
that,  when  delivered,  it  was  not  capable  of 
standing  the  stipulated  pressure.  Those  facts 
would  show  breaches  of  the  warranties,  but 
not  necessarily  a  total  failure  of  considera- 
tion. Consistently  with  them  the  hose  may 
have  been  valuable  and  useful  to  defendant 
when  delivered  and  up  to  the  time  when  it 
finally  became  worthless.  It  is  said  that  the 
issue  Joined  between  the  parties  was  as  to 
total  failure  only,  and  that  the  charge  was 
correct  in  submitting  it  alone.  But  the  plea 
of  total  failure  Included  that  of  partial  fail- 
ure, and  the  evidence  was  such  as  to  make  it 
proper  to  submit  t>otb.  Brantley  v.  Thomas, 
22  Tex.  275,  73  Am.  Dec.  264. 

The  contention  of  plaintiff  is  that  the  de- 
duction that  should  be  made  in  case  of  a  par- 
tial failure  is  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  hose 
delivered  at  the  time  of  delivery.  This  is 
correct,  if  the  hose  delivered  had  a  market 
vaiue,  as  to  which  there  seems  to  have  been 


no  evidence  introduced.  In  the  absence  of 
evidence  on  this  point,  coimsel  for  defendant 
claim,  and  the  Court  of  Civil  Appeals  held, 
that  the  trial  court  was  Justified  in  refus- 
ing to  submit  the  question  of  partial  failure. 
But  we  think  this  is  not  true  for  two  reasons: 
First  Whatever  may  be  the  rule  elsewhere, 
it  is  settled  by  the  decisions  of  this  court 
that  the  burden  is  on  the  defendant,  claiming 
failure  of  consideration,  to  prove  its  defense, 
and  not  on  the  plaintiff  to  prove  a  consideca* 
tlon  for  the  notes.  Williams  v.  Balles,  0  Tex. 
61 ;  Drew  v.  Harrison,  12  Tex.  279 ;  NewtOD 
v.  Newton,  77  Tex.  508,  14  S.  W.  157 ;  Insuiv 
ance  Co.  v.  Wicker,  93  Tex.  396,  65  8.  W.  740. 
The  remark  in  Clark  v.  Hills,  67  Tex.  141, 
2  S.  W.  356,  was  a  mere  dictum.  And  this 
is  true,  also,  of  the  cases  of  Franklin  v. 
Smith,  1  Posey,  TJnrep.  Cas.  243,  and  Solo- 
mon V.  Huey,  1  Posey,  Unrep.  Cas.  287.  Tlw 
two  latter  decisions,  moreover,  were  not 
made  by  this  court  and  are  not  binding  au- 
thority. G.  &  W.  By.  Co.  V.  City  of  Galves- 
ton. 90  Tex.  407.  39  S.  W.  96,  86  L.  B.  A.  33. 
Under  tills  rule  it  was  incumbent  on  the  de- 
fendant, if  it  failed  to  prove  a  total  failure, 
but  succeeded  in  showing  a  partial  failure, 
to  furnish  evidence  from  wUch  the  Jury 
could  determine  the  extent  to  which  the  con- 
sideration had  failed.  Second.  There  was 
evidence  from  which  the  Jury  might  have 
formed  some  opinion  as  to  the  value  of  the 
hose  delivered,  in  the  absence  of  proof  that 
it  had  a  market  value.  If  it  was  such  as  de- 
fendant claimed  it  was,  it  is  not  probable 
that  it  had  a  market  value,  but  nevertheless 
it  may  have  liad  some  value.  There  was 
proof  of  the  value  of  the  hose  contracted  for, 
and  of  the  time  it  ought  to  last,  and  the  serv- 
ice It  ought  to  perform,  and  there  was  evi- 
dence as  to  the  use  and  endurance  of  that 
which  was  delivered.  In  the  absence  of  more 
definite  evidence  the  Jury  might  have  reach- 
ed some  conclusion  as  to  the  comparative 
values  of  that  contracted  for  and  that  fur- 
nished. While  It  may  not  have  been  error 
for  the  court  to  refuse  the  instruction,  re- 
quested by  plaintiff,  submitting  the  question 
as  to  difference  between  contract  price  and 
market  value,  for  want  of  evidence  of  the 
latter,  It  was  error  to  exclude  entirely  the 
question  of  partial  failure,  and  to  refuse  oth- 
er instructions  requested  which  were  In  line 
with  what  we  have  said. 

The  court  also  erred  in  charging  generally 
that  the  burden  of  proof  was  upon  plaintiff, 
the  burden  being  on  the  defendant  on  the  on- 
ly Issues  made  by  the  pleadings,  and  In  re- 
fusing plaintiff's  requested  Instruction  stating 
the  rule  as  we  hold  it  to  be.  What  we  have 
said  indicates  the  assignments  of  error  which 
we  sustain  and  is  sufficient  for  the  purposes 
of  another  trial. 

Beversed  and  remanded. 
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COLHMAN   T.    STATB. 
(Conrt  of  Criminal  Appals  of  Texas.    Oct  14, 

1.  INTOXIOATINO    LlQ^OBS    (f    146*)— UWI«IW- 

ruL  Salb—Mistakb— Effect. 

Under  the  statute  making  a  mistake  of  fact 
no  excuse  for  an  offense  where  it  arises  from 
a  want  of  proper  care,  to  entitle  one  to  an  ac- 
quittal of  unlawfully  selling  beer  on  the  ground 
that  he  mistook  it  for  a  nonintoxicating  drink, 
it  must  appear  that  the  mistake  arose  through 
no  want  of  i^oper  care  on  his  part. 

[E<d.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  t  161 ;   Dec.  Dig.  8  146.*] 

2.  INTOXICATINO    LlQUOBS    (J    286*)— UNLAW- 

Fui.  Salb— Parties. 

Evidence  h«U  to  show  sale  of  liquor  to  the 
alleged  purchaser. 

[EU.  Note.— For  other  cases,  see  Intoxicating 
Liqaors,  Cent  Dig.  (  318;    Dec.  Dig.  |  236.*] 

Appeal  from  Coleman  County  Court;  F.  M. 
Bowen,  Judge. 

Dave  Coleman  was  convicted  of  rlolating 
the  local  option  law,  and  be  appeals.   Affirmed. 

Woodward  &  Baker,  for  appellant  F.  J. 
McCord,  Asat  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  for 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $50  and  50  days'  Im- 
prisonment in  the  county  jail. 

Appellant  was  indicted  for  selling  whisky 
to  W.  B.  Edgerton.  The  witness  Edgerton 
testified  that  be,  In  company  with  a  man 
named  Dickinson,  about  sundown  drove  up  to 
tbe  dub  bouse  of  appellant  and  found  bim 
sitting  in  front  of  tbe  door,  and  the  bouse 
was  locked.  Dickinson  asked  appellant  If  be 
bad  anytblng  to  drink.  Aiipellant  replied, 
"Yes,  If  you  bave  got  tbe  money."  Tbe  wit- 
ness and  Dickinson  were  in  a  buggy  at  tbe 
time.  Dickinson  said  be  did  not  bave  any 
money,  but  tbat  Edgerton  bad  a  check  book, 
and  asked  if  tliat  would  da  Appellant  re- 
plied, "Tes,"  and  tbe  witness  and  defendant 
went  into  tbe  bouse,  and  defendant  delivered 
to  blm  six  bottles  of  Budweiser  beer,  for 
wblcb  tbe  witness  gave  him  a  check  on  tbe 
First  National  Bank  of  Coleman,  Tex.,  for 
90  cents.  Appellant's  defense  was  tbat  be  bad 
Ino  and  beer  in  tbe  same  Ice  box,  and  tbat 
be  kept  tbe  beer  on  one  side  and  the  Ino  on 
tbe  other;  tbat  the  beer  was  Intoxicating  and 
Ino  was  not,  and  tbat  by  mistake  be  delivered 
tlie  witness  beer  for  Ino;  but  that  be  intended 
to  deliver  blm  Ino,  and  that  be  did  not  intend 
to  sell  bim  the  beer.  The  court  in  substance 
cbarged  tbe  Jury  that  if  appellant  intended  to 
deliver  Ino,  and  tbrough  mistake  delivered 
blm  beer,  and  tbat  tbe  same  grew  out  of  no 
want  of  proper  care  on  bis  part  tbey  would 
acquit  tbe  appellant  Appellant  asked  a  spe- 
cial cbarge  to  tbe  effect  that  if  the  liquor  de- 
livered by  appellant  was  Budweiser,  but  ap- 
pellant thought  or  through  a  mistake  deliver- 
ed to  said  Edgerton  tbe  same  under  the  belief 
tbat  be  was  delivering  Ino,  they  would  acquit. 


Tbe  statute  provides  tbat.  In  order  for  a  man 
to  avail  himself  of  a  mistake  of  fact,  tbe  same 
must  arise  from  no  want  of  proper  care.  We 
think  tbe  charge  was  correct  and  there  was 
no  error  In  refusing  appellant's  special  cbarge. 

Appellant  insists  there  is  a  variance  in  the 
proof,  and  tbat  tbe  sale  was  made  to  Dickin- 
son, and  not  to  Edgerton;  but  we  do  not  see 
proper  to  set  this  matter  out  in  detail,  but 
suffice  it  to  say  the  evidence  dearly  shows 
that  the  sale  was  made  to  Edgerton.  He  re- 
ceived the  goods  and  paid  the  check  for  same. 

Various  other  matters  are  urged,  but  we  do 
not  deem  it  necessary  to  discuss  them  further 
in  tills  (pinion.  For  a  further  discussion  of 
them,  see  Dave  Coleman  v.  State  (No.  3,640, 
decided  at  last  Austin  term)  111  S.  W.  1011. 

Finding  no  error  in  the  record,  tlie  Judg- 
ment is  affirmed. 


THOMAS  V.   STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  14, 
190a) 

TBESPASS   (I    89*)— CBIMINAL   RE8P0NBIBII.nT 
— EVIDBNCB— IHSTBOCTIOWS. 

Where,  on  a  trial  for  cutting  trees  on  tbe 
land  of  prosecutor,  the  evidence  of  accused  show- 
ed a  mistake  of  fact  on  his  part  as  to  the  bound- 
aries of  prosecutor's  land  and  his  good  faith  in 
believing  that  the  trees  belonged  to  a  third  per- 
son, who  had  directed  him  to  cut  them,  the  fail- 
ure to  charge  the  substance  of  Pen.  Code,  arts. 
45,  46,  providing  that,  where  a  person  laboring 
under  a  mistake  of  fact  shall  do  an  act  which 
would  otherwise  be  criminal,  he  is  guilty  of  no 
offense,  was  reversible  error,  though  there  was 
no  request  therefor. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  i  89.*] 

Appeal  from  Sabine  County  Court;  H.  C. 
Maund,  Judge. 

Charles  Thomas  was  convicted  of  unlaw- 
fully cutting  down  trees  on  tbe  land  of  an- 
other, and  he  appeals.  Reversed  and  re- 
manded. 

Hamilton  &  Mlnton,  for  appeUant  F.  J. 
McCord,  Asst  Atty.  Qen.,  for  the  State. 

RAMSEY,  3.  Appellant  was  cbarged  by 
indictment  in  the  county  court  of  Sabine 
county,  Tex.,  with  unlawfully  cutting  down, 
destroying,  and  carrying  away  trees  and  tim- 
ber upon  land  not  bis  own,  but  which  was 
alleged  to  be  the  land  of  Martin  Thomas  and 
known  as  the  "D.  O.  Ford  survey."  Ou  trial 
he  was  convicted,  and  a  fine  of  $10  assessed 
against  bim. 

It  was  admitted  on  the  trial  by  appellant 
tbat  he  cut  a  tree  which  it  is  claimed  stood 
upon  tbe  land  of  and  belonged  to  Martin 
Thomas,  but  it  was  claimed  that  this  was 
dune  in  the  belief  and  on  the  assurance  that 
this  timber  was  on  the  Albert  Brlster  survey 
and  was  owned  by  one  J.  O.  Toole.  Toole 
testified  tbat  be  owned  the  Albert  Brlster 
survey  and  told  the  defendant  to  get  out  some 
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boards  for  him  and  to  get  the  timber  on  this 
survey,  or  on  other  land  owned  by  him,  advis- 
ing appellant  where  the  several  tracts  owned 
by  him  were  located.  Albert  Brlster  testified 
that  he  was  the  son  of  the  original  patentee 
of  the  Albert  Brlster  survey,  which,  since  bis 
father's  death,  had  been  sold  to  Toole,  and 
that,  from  his  knowledge  of  the  line  dividing 
this  survey  and  the  D.  O.  S'ord  survey,  it  was 
his  belief  that  the  tree  cut  by  appellant  was 
on  the  Brlster  survey  and  belonged  to  Toole ; 
that  be  bad  known  this  line  for  25  years,  and 
had  been  on  the  ground  recently;  and  that 
the  tree  cut  by  appellant  was  on  Mr.  Toole's 
land.  Appellant  testified  in  bis  own  behalf 
that  he  had  asked  Albert  Brlster  who  owned 
the  tree  cut  by  him,  and  was  told  that  it 
was  on  Mr.  Toole's  land,  and  that  he  cut  the 
tree  believing  it  to  be  on  the  Albert  Brlster 
survey  and  the  property  of  J.  O.  Toole,  and 
in  the  belief  that  he  bad  a  right  to  cut  it  un- 
der the  direction  and  instructions  given  blm 
by  Mr.  Toole. 

In  addition  to  the  doctrine  of  reasonable 
doubt  and  that  the  Jury  were  the  Judges  of 
the  facts  proven,  the  credibility  of  the  wit- 
nesses, and  weight  to  be  given  the  testimony, 
the  court  instructed  the  Jury  substantially  to 
the  effect:  "If  any  person,  without  the  con- 
sent of  the  owner,  shall  knowingly  cut  down 
or  destroy  any  tree  or  timber  upon  any  land 
not  his  own,  he  sball  be  fined  not  less  than 
$10  nor  more  than  $500.  You  are  instructed 
that  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  Charles  Thomas  did, 
in  the  county  of  Sabine,  state  of  Texas,  on  or 
about  the  1st  day  of  September,  A.  D.  1907, 
unlawfully  cut  down  or  destroy  any  tree  or 
timber  upon  the  land  of  Martin  Thomas,  you 
will  find  him  guilty,  and  assess  his  punish- 
ment at  a  fine  of  not  less  than  |10  nor  more 
than  $500." 

It  will  be  seen,  from  a  recital  of  the  testi- 
mony given  above,  that  the  defense  of  mis- 
take of  fact  and  the  good  faith  and  belief  of 
appellant  in  the  ownership  of  the  tree  by 
Toole  was  not  only  raised  by  the  testimony, 
but  to  our  mind  was  strong,  if  not  convincing, 
evidence  of  his  good  faith  and  belief.  Arti- 
cles 46  and  46  of  our  Penal  Code  are  as  fol- 
lows: 

"Art  46.  No.  act  done  by  accident  is  an 
offense,  except  in  certain  cases  specially  pro- 
vided for,  where  there  has  been  a  degree  of 
carelessness  or  negligence  which  the  law  re- 
gards as  criminal. 

"Art  46.  No  mistake  of  law  excuses  one 
committing  an  offense ;  but  if  a  person  labor- 
ing under  a  mistake,  as  to  a  particular  fact, 
shall  do  an  act  which  would  otherwise  be 
criminal,  he  is  guilty  of  no  offense." 

Counsel  for  appellant  as  appears  from  his 
motion  for  a  new  trial,  requested  a  special 
instruction  giving  in  substance  these  provi- 
sions. However,  such  special  requested  in- 
stmction  does  not  appear  In  the  record,  ex- 


cept as  copied  in  the  motion  for  new  trial. 
However,  whether  requested  or  not  it  seema 
to  us  that  it  is  too  clear  for  discussion  that 
the  substance  of  these  articles  of  our  Penal 
Code  should  have  been  given  in  charge  to  the 
Jury.  Neely  v.  State,  8  Tex.  App.  64;  Rey- 
nolds V.  State,  32  Tex.  Or.  R.  86,  22  S.  W.  18 ; 
Lackey  v.  State,  14  Tex.  App.  164;  Smedly 
V.  State,  80  Tex.  214;  Donahoe  v.  State,  23 
Tex.  App.  46T,  6  S.  W.  245;  1  Bishop,  Or. 
Law,  884 ;  4  Blackstone,  232. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


CORNELIUS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  10, 
1908.    Rehearing  Denied  Oct  21,  1908.) 

1.  CaiMiNAi,  Law  (J  1169*)— Evidekcb— Ad- 

IIIBSIBILITT. 

In  a  manslaughter  trial,  it  was  not  preju- 
dicial error  to  allow  a  physician  to  state  that 
the  fatal  bullet  ranged  from  the  entrance 
wound  upwards  and  toward  the  exit  wound, 
though  be  had  stated  that  he  passed  the  probe 
"up  so  far  it  could  have  been  passed  any  other 
way  on  account  of  the  lung  tissue" ;  it  not  ap- 
pearing that  witness  was  not  an  expert  on  gun- 
shot wounds. 

[EJd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  8137 ;   Dec.  Dig.  i  1169.*] 

2.  Cbiminai  Law  (|  1128*)— Appeal— Rbcobd 
—  Objections  —  Eiteot  as  Statement  of 
Fact. 

An  objection  that  a  witness  was  not  an 
expert  is  insufficient  to  vstablish  that  fact  in 
the  appellate  court 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Dec.  Dig.  |  1128.»] 

3.  Cbiminai.  Law  (|  647*)— Evidencb— Sten- 
ooBAPHio  Notes  of  FomnB  Tbial. 

It  was  proper,  in  a  manslaughter  trial,  to 
allow  the  court  reporter,  who  took  stenographic 
notes  of  accused's  testimony  at  a  former  trial, 
to  state  parts  of  such  testimony,  where  he  tes- 
tified to  the  accuracy  of  his  report. 

[Ed.    Note. — For   other   cases,    See   Criminal 
Law,  Cent  Dig.  {  1239;   Dec.  Dig.  i  547.*] 

4.  Homicide  (8  188»)—Evidknci>— Decedent's 
Reputation. 

One  accused  of  manslaughter  havhig  shown 
threats  by  decedent  under  Pen.  Code,  art.  713, 
the  state  could  show  that  decedent  was  peace- 
able, etc. 

[Ed.   Note.— For   other    cases,   see   Homicide, 
Cent  Dig.  i  897;    Dec.  Dig.  §  188.*] 

6.  Cbiminax,  Law  (5  1091*)— Biix  of  EIxcep- 

TioNs— Sufficiency. 

A  bill  of  exceptions  to  a  refusal  to  exdnde 
testimony  because  it  did  not  tend  to  snpport  the 
charge  is  insufficient,  where  it  does  not  state 
the  testimony  nor  refer  to  the  part  of  the  rec- 
ord where  it  can  be  found. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  t  2832;    Dec.  Dig.  $  1001.*] 

6.  Cbiminal  Law  ffl  1192*)— Appeal— St at«- 
UENT  OF  Facts— Right  to  Refeb  to. 

The  Court  of  Criminal  Appeals  cannot  re- 
fer to  a  statement  of  facts  to  supplement  a  bill 
of  exceptions,  unless  the  bill  refen  to  it 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Dec  Dig.  i  1192.  •] 
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7.  HOUOIDB  (8  84©*)— ACQTTITTAl.  OF  MUBDEB 

—  New   Tbiai,  for  Manslauohteb  —  Evi- 
dence. 

The  decrees  of  homicide  are  not  distinct  of- 
fenses, but  merely  grades  of  one  common  of- 
fense ;  and  on  a  new  trial  after  acquittal  of 
murder  and  reversal  of  a  conviction  of  man- 
alanehter  is  a  de  novo  trial  so  far  as  concerns 
the  introduction  of  evidence,  and  evidence  tend- 
ing to  show  accused's  guilt  of  murder  is  admis- 
sible, though  under  Code  Cr.  Proe.  art.  762,  he 
cannot  be  convicted  of  a  higher  degree  than 
manslaughter. 

[Ed.   Note.— For  other  cases,  see  Homidde^ 
Dec.  Dig.  8  349.»] 

8.  Homicide   (S  300*)— Inbtbuctiohs  —  Seut- 
Defense. 

Instructions,  In  a  murder  trial,  that  rea- 
sonable apprehension  of  death  or  great  bodily 
harm  warrants  all  necessary  force  to  protect 
one's  self,  it  being  unnecessary  that  there  be 
actual  danger,  and  that  if  decedent's  attack 
upon  accused,  their  relative  strength,  and  ac- 
cused's knowledge  of  decedent's  disposition  led 
bini  to  reasonably  fear  death  or  serioas  injury, 
and  accused  killed  decedent  in  acting  under 
such  fear,  he  should  be  acquitted,  sufficiently 
covered  the  law  of  self-defense,  based  upon  real 
and  apparent  danger. 

[Ed.    Note.— For  other   cases,   see   Homicide, 
Cent.  Dig.  8  617 ;   Dec  Dig.  8  800.*] 

0.   CBimNAI.  IiAW    (8   829*)  —  iNSTBTTOnOHS — 

REirrsAir— Matteb  Covered. 

It  is  not  error  to  refuse  instructions  cov- 
ered by  those  given. 

[Eld.    Note. — For    other   cases,   see   Criminal 
Law,  Cent.  Dig.  8  2011 ;   Dec.  Dig.  8  829.*.] 

10.  HoMioiDK  (8  300*)- Evidence— Seu-De- 

FENSB. 

Where  the  evidence  in  a  manslaughter  trial 
showed  that  accused  approached  and  violently 
insulted  decedent,  and  ^t  him  when  he  resent- 
ed the  insnlt,  the  court  properly  refused  to  in- 
stmct  on  the  law  of  retreat. 

[Ed.  Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  '8  622 ;    Dec  Dig.  8  300.*] 

11.  Homicide  (8  348*)— Harmless  Error— Re- 
FT78AI.  of  Instructions. 

Under  Code  Cr.  Proc.  art.  723,  preventing 
reversals  for  nonprejudicial  error,  one  convicted 
of  manslaughter  on  a  theory  submitted  cannot 
complain  of  the  court's  retusal  to  submit  an- 
other theory. 

[Ed.    Note.— For  other  cases,   see  Homicide, 
Dec.  Dig.  8  34a*] 

12.  Homicide  (8  341*)— HARin.Ess  Error. 
One  accused  of  manslaughter  was  not  prej- 
udiced by  the  court's  failure  to  instruct  as  to 
what  offense  accused  was  guilty  of,  if  he  pro- 
voked the  difficulty  with  intent  to  commit  a 
breach  of  the  peace. 

[Ed.    Note.— For  other  cases,   see  Homicide, 
Cent.  EHg.  8  721 ;    Dec  Dig.  8  841.*] 

13.  Homicide  (8  276*)— Provoking  DnricirL- 
TT— Evidence— SuFFiciENCT. 

Bividence  in  a  manslaughter  trial  held  suf- 
ficient to  raise  an  issue  as  to  provocation  of 
difficulty  by  accused. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  8  56»;   Dec.  Dig.  8  276.*] 

14.  Homicide  (S  300*). 

Any  words  tending  to  provoke  and  pro- 
voking a  difficulty,  being  so  intended,  justify 
a  charge  in  a  homicide  case  on  provoking  a  dif- 
ticnlty. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  8  623;   Dec.  Dig.  8  300.*] 


15.  Homicide  (8  340*)— Hasmuess  Eebob— In- 
struction. 

One  accused  of  manslaughter  was  not  prej- 
udiced by  an  instruction  that,  if  the  relative 
strength  of  decedent  and  accused  led  accused 
to  reasonably  fear  death,  etc.,  he  must  be  ac- 
qnitted,  though  the  record  did  not  disclose  dece- 
dent's sisa.  ' 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  88  715-720;    Dec  Dig.  8  340.*] 

16.  Homicide  (8  116*)— Seu- Defense. 

On  an  issue  of  self-defense  in  a  homicide 
case,  the  jury  must  look  at  the  facts  from  .ac- 
cused's standpoint ;  he  being  entitled  to  defend, 
against  fear  of  death  or  serioas  bodily  injury. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  88  15&-163;    Dec  Dig.  8  116.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Donley  Coun- 
ty;  J.  N.  Browning,  Judge. 

H.  T.  Cornelius  was  convicted  of  man- 
slaughter, and  be  appeals.    Affirmed. 

Veale  &  Cmdglngton,  A.  T.  Cole,  and  Jno. 
J.  Hlner,  for  appellant  F.  J.  McCord,  Asst 
Atty.  Gen.,  H.  a  Blsbop,  Dist  Atty.,  O.  B. 
Reeder,  and  H.  H.  Cooper,  for  tbe  State. 

BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  five  years'  confinement  in  tbe  penitentiary. 

1.  Bill  of  exceptions  No.  8  complains  that 
tbe  state  was  permitted  to  prove  by  Dr.  G. 
T.  Vinyard  the  following:  "Q.  From  the  ex- 
amination you  madfe  there,  what  is  your  best 
judgment  as  to  the  entrance  and  range  of 
that  bullet?  Appellant's  Counsel:  We  ob- 
ject to  that  Let  bim  state  tbe  facts,  and 
let  tbe  Jury  draw  tbelr  conclusions.  The 
Court:  Did  be  state  be  passed  tbe  probe 
clear  through  the  entrance  to  tbe  exit?  A. 
No,  sir;  I  passed  it  up  from  tbe  entrance 
wound.  After  It  got  up  so  far  It  could  have 
been  passed  any  other  way  on  account  of 
the  lung  tissue.  Q.  Wbat  was  tbe  direction 
of  tbe  track  of  tbe  bullet?  Wbat  I  want  to 
get  at  Is,  what  was  tbe  range  of  that  bullet 
from  tbe  place  where  you  begun  to  probe 
from  the  entrance  wound,  wltb  reference  to 
tbe  exit?  (Appellant  objected  on  tbe  ground 
that  it  was  a  conclusion.)  Tbe  Court:  That 
is  a  matter  for  tbe  Jury  to*  pass  upon,  and 
I  will  admit  tbe  testimony.  A.  Tbe  range  of 
tbe  bullet  from  where  I  begun  to  probe  from 
tbe  entrance  wound  was  upward  and  to  the 
right,  and  was  In  tbe  direction  of  the  exit 
wound"— "to  wlilch  said  last  question  and  an- 
swer the  defendant  objected  for  the  reason, 
first,  that  it  was  but  tbe  opinion  of  the  wit- 
ness on  a  matter,  not  tbe  subject  of  expert 
testimony;  second,  tbe  witness  bad  shown 
by  bis  first  answer  to  said  question  that  the 
direction  from  whence  said  bullet  came  was 
speculative  and  uncertain,  bad  for  Its  ob- 
ject the  relative  position  of  tbe  parties,  be 
could  only  state  actual  conditions  and  not 
leave  tbe  Impression  from  tbe  manner  and 
verbiage  of  his  answer  as  to  what  his  oplu'- 
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Ion  was,  BB  to  the  relative  irasltlon  of  tbe 
parties."  We  see  no  objection  to  this  testi- 
mony. Tbe  witness  appears  to  have  been  a 
physician.  Tbe  court  does  not  certify  that 
be  was  not  an  expert  on  gunshot  wounds, 
and  hence  tbe  bill  to  that  extent  is  defective. 
While  It  Is  true  appellant  objects  to  same  on 
the  ground  that  he  Is  not  an  expert,  yet  an 
objection  Is  not  a  statement  of  a  fact  Fur- 
thermore, the  testimony,  under  no  viewpoint, 
as  We  understand  It,  could  be  hurtful  in  this 
base. 

2.  Bill  of  exceptions  No.  4  shows  that  the 
state  placed  A.  M.  Works,  Jr.,  the  official 
stenographer  of  said  court,  upon  the  stand, 
and  after  proving  by  him  that  he  had  report- 
ed the  two  former  trials  of  this  cause  In  the 
district  court  of  Potter  county,  and  after 
proving  by  said  witness  that  he  had  tran- 
scribed the  notes  of  the  defendant's  testi- 
mony given  at  the  first  of  said  trials,  and 
after  testifying  that  such  transcription  was 
a  correct  statement  of  the  testimony  of  said 
witness  Cornelius,  thereupon  the  witness  was 
permitted  to  state  various  things  that  the 
defendant  testified  on  a  former  trial,  to  all 
of  which  appellant  objected  on  the  ground 
that  it  was  not  shown  that  the  paper  from 
which  the  witness  was  reading  had  ever  been 
signed  by  the  defendant  as  a  signed  state- 
ment, that  no  testimony  whatever  was  offer- 
ed to  show  that  the  defendant  had  admitted 
to  any  person  that  such  question  and  answer 
bad  been  asked  blm  and  answered  by  him  as 
stated  in  said  document,  and  that  it  was  not 
shown  that  he  had  at  any  time  admitted  the 
correctness  of  said  question  or  answer.  Tbe 
bill  is  approved  with  this  explanation:  "This 
witness  testified  on  his  voir  dire  examination 
that  be  was  a  competent  and  experienced 
stenographer,  that  he  bad  been  the  official 
court  reporter  for  this  Judicial  district  for 
the  last  two  years  and  was  still  occupying 
said  position,  that  he  was  present  and  act- 
ing as  official  stenographer  and  reporter  for 
the  district  at  a  former  trial  of  this  cause  In 
AmarUlo  and  heard  the  defendant  testify  in 
his  own  behalf  at  said  trial,  that  witness 
took  stenographic  notes  of  the  testimony  of 
defendant  at  said  trial  and  that  be  knew  he 
had  taken  the  testimony  correctly,  that  he 
transcribed  his  notes  of  said  defendant's  tes- 
timony correctly  and  knew  that  it  was  a 
correct  statement  of  defendant's  evidence, 
but  as  to  some  of  the  testimony  shown  In 
tbe  bill  he  had  no  Independent  recollection  of 
It."  There  was  no  error  in  admitting  the 
stenographer's  notes  to  be  introduced  as 
above  pointed  out.  This  question  has  been 
decided  by  this  court  adversely  to  appellant's 
contention.  See  Casey  v.  State,  50  Tex.  Cr. 
R.  392,  97  S.  W.  496,  17  Tex.  Ct  Rep.  169, 
and  Stringfellow  v.  State,  42  Tex.  Cr.  R. 
588,  61  S.  W.  719. 

3.  Bin  of  exceptions  No.  5  shows  that 
while  the  witnesses  Mrs.  George  Highflll, 
wife  of  deceased,  Frank  Harrington,  and  R. 
D.  Wilson,  were  on  the  stand,  in  behalf  of 


the  state,  the  court,  over  appellant's  objec- 
tion, permitted  each  of  said  witnesses  to  tes- 
tify that  the  deceased  was  an  Inoffensive, 
quiet  man  and  peaceable  citizen,  of  a  kind 
and  inoffensive  disposition,  to  which  testi- 
mony on  tbe  part  of  each  of  said  witnesses 
the  defendant  in  open  court  objected  for  tbe 
reason  that  said  testimony  was  offered  for 
the  purpose  of  proving  the  character  and 
general  reputation  of  deceased  as  being  a 
violent,  dangerous  man  or  a  man  of  quiet  dis- 
position, .when  such  issue  had  not  at  that 
time  nor  any  other  time  daring  the  progress 
of  the  trial  been  raised  by  tbe  defendant; 
and  deceased's  character  bad  not  been  at- 
tacked. The  court  overruled  the  objection  for 
the  reason  that  be  permitted  it  to  go  before 
tbe  Jury  on  the  issue  of  threats  alleged  to 
have  been  made  by  deceased  against  the 
life  of  defendant,  as  raised  by  tbe  testimony 
offered  by  the  defendant  This  bill  is  approv- 
ed with  this  explanation:  "The  defendant 
had  offered  testimony  of  numerous  threats 
made  by  deceased  against  the  life  of  defend- 
ant, some  of  which  are  shown  to  have  been 
communicated  to  defendant  and  some  were 
not.  After  the  defendant  had  rested  his  case 
the  state  offered  tbe  testimony  of  the  above 
three  witnesses  in  rebuttal,  and  this  evi- 
dence was  admitted  under  authority  given  In 
article  713  of  the  Penal  Code,  and  was  di- 
rectly in  rebuttal  to  said  evidence  of  previ- 
ous threats  of  deceased."  Said  article  Justi- 
fied tbe  court  In  the  ruling  complained  of. 
Arnwine  v.  State,  50  Tex.  Cr.  R.  254,  96  S. 
W.  4. 

4.  Bill  of  exceptions  No.  6  shows  tbe  fol- 
lowing: After  the  state  had  Introduced  the 
witness  Burwell  and  be  had  testified,  ap- 
pellant presented  the  conrt  the  following  mo- 
tion: "Now  comes  the  defendant,  by  bis  at- 
torneys, and  moves  the  court  to  exclude  from 
the  consideration  <X  the  jury  the  testimony 
of  the  witness  W.  M.  Burwell  concerning  the 
statements  made  by  defendant  to  Higbfill  on 
the  morning  of  the  killing  and  immediately 
preceding  the  killing,  for  tbe  following  rea- 
sons, to  wit:  First.  Tbe  defendant  in  this 
case  is  on  trial  for  manslaughter  only,  he 
having  been  acquitted  of  murder,  and  said 
testimony  does  not  raise,  or  tend  to  raise,  or 
support  tbe  charge  or  issue  of  manslaughter. 
Second.  Because  said  testimony  raises,  and 
tends  to  raise,  only  the  issue  of  murder  of 
the  first  or  second  degree  only,  and  not  man- 
slaughter, the  charge  upon  which  defendant 
is  now  upon  trial,  and  same  tends  to  and 
does  prejudice  the  rights  of  the  defendant 
before  the  Jury,  and  does  not  support  or  tend 
to  support  its  charge  for  which  he  is  now 
upon  trial,  but  does  tend  to  show  that  if 
guilty  at  all,  be  would  be  guilty  of  murder, 
an  offense  of  which  he  has  already  been  ac- 
quitted by  tbe  Jury  in  a  former  trial  of  this 
cause."  This  bill  is  wholly  defective.  It 
does  not  state  what  the  witness  Burwell  tes- 
tified to.  Under  the  rules  of  this  court  we 
are  not  permitted  to  look  at  a  statement  of 
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facta,  imlesB  the  bill  refers  to  the  statement 
of  facts  to  complete  or  make  perfect  a  bill 
of  exceptions.  Reasons  for  objecting  to  tes- 
timony Is  not  stating  that  said  testimony  is 
subject  to  objections  made.  In  other  words, 
In  order  for  this  bill  to  be  complete,  it  will 
be  necessary  either  for  the  testimony  com- 
plained of  from  the  witness  Burwell  to  be 
embodied  In  the  bill,  or  for  the  bill  to  refer 
to  the  testimony  of  Burwell  In  the  record 
before  us.  Neither  was  done.  Therefore,  in 
the  shape  this  bill  is  presented,  there  is  no 
error  authorizing  this  court  to  review  said 
testimony. 

6.  Bill  of  exceptions  No.  7  complains  that 
the  court  erred  In  not  excluding  the  testimo- 
ny of  H.  A.  McDonald  for  the  same  reason 
urged  in  the  teMtimony  of  the  witness  Bur- 
well; but  the  bill  Is  defective  In  the  same 
particular  complained  of  In  bill  No.  6,  In 
that  it  does  not  state  what  the  testimony  of 
the  witness  McDonald  was.  Bill  of  excep- 
tions No.  8  is  In  the  same  condition  and 
complains  of  the  failure  of  the  court  to  ex- 
clude the  testimony  of  A.  M.  Works. 

'The  question  attempted  to  be  covered  by 
appellant's  bill  of  exception,  which  we  hold  Is 
defective.  Is,  however,  properly  raised  by  bill 
of  exceptions  No.  12.  This  bill  complains  that 
the  court  erred  in  failing  to  give  the  follow- 
ing charge  to  the  jury:  "The  defendant  re- 
quests the  court  to  charge  the  jury  to  return 
a  verdict  for  the  defendant,  and  acquit  him, 
for  the  reason  that  the  testimony  does  not 
raise  nor  tend  to  raise — does  not  support 
nor  tend  to  support — the  charge  of  man- 
slaughter against  him,  he  being  on  trial  here- 
in for  that  offense."  Appellant  in  this  case 
had  on  a  previous  trial  been  acquitted  of  the 
two  degrees  of  murder,  and  upon  this  trial 
was  convicted  of  manslaughter,  and  bis  in- 
sistence, as  stated  in  the  bill,  is  that,  the 
evidence  showing  nothing  but  murder  in  the 
first  or  second  degree,  he  Is  entitled  to  an 
acquittal,  and  cites  us  to  the  cases  of  Par- 
ker V.  State,  22  Tex.  App.  105,  8  S.  W.  100, 
and  Puller  v.  State,  80  Tex.  App.  559,  17  S. 
W.  1108.  This  question  has  also  been  be- 
fore this  court  in  the  case  of  Turner  v.  State, 
41  Tex.  Cr.  R.  829,  64  S.  W.  579,  and  Pickett 
V.  State,  43  Tex.  Cr.  E.  1,  63  S.  W.  825,  2 
Tex.  Ct  Rep.  722,  as  also  in  other  cases. 
In  view  of  the  confusion  growing  out  of  the 
rendition  of  said  opinions,  we  deem  it  nec- 
essary to  review  the  question  presented  In 
the  light  of  the  Constitution  and  laws  of  this 
state. 

Section  10  of  the  Bill  of  Rights  provides 
that  -a  defendant  in  all  felony  cases  shall 
have  an  Indictment  preferred  against  him  by 
a  grand  Jury,  which  indictment  must  show 
the  nature  and  cause  of  the  accusation 
against  him,  and  he  is  entitled  to  a  copy 
thereof.  Section  14  of  the  Bill  of  Rights 
provides  that  "no  person,  for  the  same  of- 
fense, shall  be  twice  put  in  jeopardy  of  life 
or  liberty;  nor  shall  a  person  be  again  put 
upon  trial  for  the  same  ott&me  after  a  ver- 


dict of  not  guilty  In  a  court  of  competent 
jurisdiction."  Judge  Hurt,  in  the  case  of 
Hirsbfleld  v.  State,  11  Tex.  App.  207,  in  pass- 
ing upon  the  words  "same  offense"  in  the 
last-cited  article  of  the  Constitution,  uses  this 
language:  "Under  the  Constitution  no  person 
shall  be  twice  put  in  jeopardy  for  the  some 
offense.  What  is  meant  by  the  term  'same 
offense'?  Does  It  mean  the  same  offense  eo 
nomine,  or  the  same  act  or  acts?  Let  us 
consult  our  Code.  From  It  we  learn  that  an 
offense  is  an  act  or  omission  forbidden  by 
positive  law,  and  to  which  Is  annexed,  on 
conviction,  any  punishment  prescribed  by  this 
Code.  'An  act  forbidden,'  etc.  From  this 
we  are  not  to  Infer  that  a  single  act  in  every 
case  constitutes  an  offensa  These,  however, 
imder  this  definition,  are  considered  the  act 
which  is  forbidden  or  punished  by  law.  To 
these  acts  or  omissions  the  Code,  In  most 
of  the  cases,  has  given  names.  This,  how- 
ever, is  conventional.  To  the  act  constituting 
larceny  under  the  common  law  the  Code 
gives  the  name  of  'theft'  But,  back  to  the 
proposition:  The  Constitution  prohibits  plac- 
ing a  citizen  twice  In  jeopardy  for  the  same 
offense.  Is  the  name  given  to  the  act  or 
acts  which  constitutes  the  offense  to  control 
when  we  are  seeking  to  determine  whether  it 
be  the  same  offense  or  not,  or  must  we  not 
look  to  the  act  or  acts,  or  the  omissions, 
prohibited  and  punished  by  the  Code,  in 
order  to  determine  this  question?  We  must, 
in  determining  whether  they  are  the  same 
offense  or  not,  look  to  the  act,  acts,  or  omis- 
sions; for  these,  and  not  the  name  by  which 
they  are  called,  are  denounced  by  the  Code. 
We  therefore  conclude  that  a  person  shall 
not  be  twice  put  in  jeopardy  for  the  same 
act,  acts,  or  omission,  which  are  forbidden 
by  positive  law,  and  to  which  is  annexed, 
on  conviction,  any  punishment  prescribed  in 
the  Code."  See,  along  the  same  line,  Adams 
V.  State,  16'  Tex.  App.  162.  Then,  under 
an  Indictment  for  murder  what  Is  the  act, 
acts,  or  omission  that  appellant  is  being  tried 
for?  It  is  the  homicide.  It  is  the  killing. 
If  be  is  acquitted  of  the  killing — that  Is,  any 
and  every  form  of  unlawful  homicide — by  a 
verdict  of  the  jury,  there  Is  a  constitutional 
inhibition  against  a  new  trial  for  said  act, 
omission  or  offense.  In  other  words,  the  Con- 
stitution does  not  contemplate  that  appel- 
lant can  Invoke  the  same  unless  he  has  had 
a  jury  to  say  by  a  verdict  In  a  court  of  com- 
petent jurisdiction  that  he  Is  not  guilty  of 
any  personal  violence  to  another,  where  he 
is  indicted  for  murder.  In  other  words,  there 
is  no  constitutional  inhibition  against  using 
what  is  ordinarily  denominated  murder  ev- 
idence to  convict  one  of  manslaughter. 

If  murder  in  the  first  and  second  de- 
grees and  manslaughter  are  different  offenses, 
within  the  contemplation  of  the  Constitution 
of  this  state,  then  under  the  first-cited  clause 
of  the  Constitution  one  could  not  be  tried 
for  murder  and  convicted  for  manslaughter, 
since  the  Constitution  provides  that  he  must 
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hare  an  Indictment,  which  Indictment  mnst 
state  the  nature  and  cause  of  the  accusation 
against  him.  If  murder  Is  a  distinct  oCCense 
within  the  contemplation  of  the  Constitution, 
fben  one  could  not  be  legally  indicted  for 
murder  and  tried  for  manslaughter  no  more 
than  he  could  be  indicted  for  burglary  and 
tried  for  arson.  He  must  have  an  indictment 
charging  the  nature  and  cause  of  the  accusa- 
tion against  him.  The  degrees  of  homicide 
are  not  distinct  offenses,  but  are  merely 
grades  of  one  common  offense,  to  wit,  homi- 
cide. Before  appellant  could  ask  the  charge 
above  quoted,  we  would  have  to  hold  that 
one  could  not  be  indicted  for  murder  and 
tried  for  manslaughter.  If  appellant,  as  stat- 
ed, has  a  Jury  to  return  a  verdict  of  not 
guilty  under  an  indictment  for  murder  or 
manslaughter,  then  he  can  plead  this  in  bar 
of  his  subsequent  prosecution  for  the  grade 
of  offense  for  which  he  is  so  indicted;  but 
upon  the  trial  of  a  case  of  murder,  where 
the  Jury  returns  a  manslaughter  verdict,  and 
it  returns  for  a  new  trial  by  reason  of  re- 
versal or  otherwise,  it  is  a  de  novo  trial  as 
far  as  the  introduction  of  evidence  is  con- 
cerned. There  is  a  statutory  inhibition,  how- 
ever, against  ther  court,  upon  the  subsequent 
trial,  inflicting  upon  appellant  the  punish- 
ment for  the  grade  of  the  offense  of  homicide 
of  which  be  had  been  previously  acquitted; 
but  there  is  neither  constitutional  nor  statu- 
tory inhibition  against  using  the  same  evi- 
dence to  prove  the  homicide  upon  the  subse- 
quent trial,  and  the  conviction  of  appellant 
of  any  lower  grade  of  homicide  than  that  of 
which  he  had  been  previously  acquitted.  Ar- 
ticle 762  of  the  Code  of  Criminal  procedure 
reads  as  follows:  "If  a  defendant,  prosecuted 
for  an  offense  which  includes  within  it  lesser 
degrees,  l>e  convicted  of  an  offense  lower  than 
that  for  which  he  Is  indicted,  and  a  new  trial 
be  granted  him  or  the  Judgment  be  arrested 
for  any  cause  other  than  the  want  of  Juris- 
diction, the  verdict  upon  the  first  trial  shall 
be  considered  as  an  acquittal  of  the  higher 
offense;  but  be  may  upon  a  second  trial  be 
convicted  of  the  same  offense  of  which  he 
was  before  convicted,  or  any  other  inferior 
thereto."  This  Is  the  only  inhibition  against 
a  homicide  trial  in  this  state,  where  a  new 
trial  has  been  granted,  the  trial  thereafter 
being  in  every  instance  de  novo. 

Were  It  not  for  this  statute,  every  trial  for 
homicide  under  the  Constitution  of  this  state 
would  be  a  de  novo  trial,  regardless  of  the 
previous  verdict  of  the  Jury,  since,  as  we 
have  seen,  there  is  no  constitutional  inhibi- 
tion against  the  same  being  a  de  novo  trial 
for  every  grade  of  the  offense,  but  the  In- 
hibition is  simply  statutory.  It  will  be  seen, 
from  reading  the  above-cited  article,  that  it 
only  inhibits  the  penalty  for  the  grade  of 
offense  for  which  he  bad  been  acquitted  from 
being  imposed  in  the  second  trial.  If  ap- 
pellant on  the  first  trial  is  acquitted  of  mur- 
der, how  could  be  be  convicted  upon  a  sub- 
sequent trial  for  manslaughter  upon  evidence 


that  only  suggests  murder  In  the  first  or 
second  degree,  without  using  the  evidence 
that  was  introduced  upon  the  first  trial  in 
the  subsequent  trial?  We  know  In  practice 
that  the  state  Insists  upon  getting  the  wit- 
nesses who  are  cognizant  of  the  facts.  Hav- 
ing secured  said  witnesses,  they  Introduce 
them  on  the  trial  in  the  first  Instance.  It  Is 
left  to  the  Judgment  of  the  Jury  in  the  first 
instance  to  find  appellant  guilty  of  either 
murder  In  the  first  or  second  degree  or  man- 
slaughter. Then  the  identical  same  evidoice 
Is  alone  the  proof  that  the  state  can  adduce 
upon  the  second  trial,  and  this  statute  rec- 
ognizes that  fact,  and  says  that  upon  the 
second  trial  he  cannot  be  punished  for  the 
grade  of  offense  of  which  he  has  I)een  ac- 
quitted, but  can  be  punished  for  the  same 
or  any  lower  grade  of  which  he  has  been 
previously  convicted.  When  a  party  is  in- 
dicted for  murder  under  that  form  of  crim- 
inal pleading,  he  can  be  convicted  of  any 
grade  of  culpable  homicide  thereunder.  This 
conclusion  Is  fortified  by  subdivision  9  of 
article  817  of  the  Code  of  Criminal  procedure, 
which  reads  as  follows:  "Where  the  Ver- 
dict Is  Contrary  to  the  Law  and  Evidence. 
A  verdict  is  not  contrary  to  the  law  and  evi- 
dence, within  the  meaning  of  this  provision, 
where  the  defendant  is  found  guilty  of  an 
offense  of  Inferior  grade  to,  but  of  the  same 
nature  as  the  offense  proved."  This  statute 
is  In  line  with  the  reasons  above  stated, 
and  precludes  any  other  conclusion  than  that 
the  evidence  In  each  Instance  can  be  used  .to 
convict  of  the  lower  grade  of  offense,  regard- 
less of  the  previous  verdict.  If  a  party 
cannot  get  a  new  trial  on  the  ground  that 
he  had  been  convicted  of  a  lessor  grade  of 
offense  than  be  is  guilty  of,  then  it  follows 
as  night  follows  day  that  you  can  use  mur- 
der evidence  to  convict  one  of  manslaughtv. 
If  murder  Is  a  distinct  offense  from  man- 
slaughter, and  not  merely  a  different  grade 
of  homicide,  and  an  acquittal  of  a  grade  of 
murder  Is  an  acquittal  of  manslaughter,  then, 
under  the  Constitution  of  this  state  you  could 
not  use  murder  evidence  to  convict  for  man- 
slaughter; but  they  are  not  dlffer«it  of- 
fenses within  the  contemplation  of  the  G<Mi- 
stitutlon,  but,  as  stated  above,  simply  grades 
of  one  common  offense,  to  wit,  homicide. 

Furthermore,  the  decisions  of  this  state 
have  uniformly  enforced  the  provision  of  the 
last-dted  article,  and  held  that  where  one 
is  being  tried  for  an  offense  which  contains 
grades,  and  he*  is  acquitted  of  the  higher 
grade  and  convicted  of  the  lesser  one,  he  can- 
not come  to  this  court  and-  ask  a  reversal 
of  the  case  on  the  groimd  that  the  evidence 
does  not  support  the  lesser  grade.  The  au- 
thorities are  so  numerous  on  this  question 
we  do  not  deem  It  necessary  to  dte  them. 
If  the  grades  of  homicide  are  different  of- 
fenses within  the  contemplation  of  the  Con- 
stltatlon,  why  cannot  appellant  complain  that 
he  Is  convicted  of  a  lesser  grade  than  he  was 
charged  with  by  evidence  that  only  proves 
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the  higher  grade?  Certainly,  If  one  was  in- 
dicted for  murder  and  convicted  of  disturbing 
the  peace,  It  would  not  be  any  answer  to 
hlB  motion  for  a  new  trial  to  say  that  be  had 
been  punished  for  a  lesser  offense  than  be  was 
guilty  of  under  the  evidence.  We  would 
promptly  reply  to  that  character  of  motion 
that  be  bad  been  convicted  of  an  offense  of 
which  he  bad  no  indictment  against  him, 
and  It  is  onl^  on  one  theory,  and  one  theory 
alone,  that  you  can  indict  a  man  for  murder 
and  convict  him  of  aggravated  assault,  and 
that  is  on  the  legal  and  constitutional  theory 
that  an  indictment  for  murder  Includes  within 
its  legal  scope  all  grades  and  character  of  un- 
lawful violence  to  the  person  of  another, 
and  the  different  penalties  attached  to  the 
different  grades  are  not  a  reason  for  saying 
that  there  is  an  inhibition  in  the  statutes  or 
Constitution  of  this  state  against  using  evi- 
dence of  the  higher  grade  to  convict  of  the 
lower.  Burnett  v.  State  (decided  at  the  pres- 
ent term  and  not  yet  ofiScially  reported)  112  S. 
W.  74.  We  accordingly  hold  that  appellant's 
charge  was  not  correct  In  law,  and  the  court 
did  not  err  in  refusing  to  give  same;  and 
we  further  state  that,  to  whatever  extent 
any  decisions  conflict  with  the  views  herein 
stated,  they  are  hereby  overruled. 

6.  Bill  of  exceptions  No.  9  complains  that 
the  court  erred  in  falling  to  give  a  charge 
upon  self-defense  based  upon  real  and  ap- 
parent danger.  This  charge  was  fully  cov- 
ered by  the  main  charge  of  the  court.  The 
charge  of  the  court  appears  quite  full  and 
is  as  follows: 

"(8)  A  reasonable  apprehension  of  death 
or  great  bodily  harm  wUl  excuse  a  party  In 
using  all  necessary  force  to  protect  bis  life 
or  person,  and  it  is  not  necessary  that  there 
should  be  actual  danger,  provided  he  acted 
upon  a  reasonable  apprehension  of  danger 
as  it  appeared  to  him  from  his  standpoint  at 
the  time ;  and  In  such  case  the  party  acting 
under  such  real  or  apparent  danger  is  in 
no  event  bonnd  to  retreat  in  order  to  avoid 
the  necessity  of  killing  his  assailant. 

"(9)  If  from  the  evidence  you  believe  the 
defendant  killed  the  said  George  HighflU,  but 
further  believe  that  at  the  time  of  so  doing 
the  deceased  had  made  an  attack  on  him 
which,  from  the  manner  and  character  of  it 
and  the  relative  strength  of  the  parties  and 
the  defendant's  knowledge  of  the  character 
and  disposition  of  the  deceased,  caused  him 
to  have  a  reasonable  expectation  or  fear  of 
death  or  serious  tx>dily  injury,  and  that,  act- 
ing under  such  reasonable  expectation  or 
fear,  the  defendant  killed  the  deceased,  then 
yon  should  acquit  him ;  and  if  the  deceased  ' 
was  armed  at  the  time  he  was  killed,  and 
was  making  such  attack  on  defendant,  and 
If  the  weapon  used  by  him  and  the  manner 
of  its  use  was  such  as  were  reasonably  cal- 
culated to  produce  death  or  serious  bodily 
harm,  then  the  law  presumes  the  deceased  In- 
tended to  murder  or  aimed  to  Inflict  aerloua 
bodily  Injury  upon  the  defendant." 


In  the  light  of  this  charge  we  do  not  think 
It  was  necessary  to  give  appellant's  special 
charge. 

7.  Appellant  fmrther  insists  the  court 
should  liave  charged  on  the  law  of  retreat. 
The  evidence  in  this  case  does  not  suggest 
said  issue.  It  shows  that  deceased  was  sit- 
ting in  appellant's  butcher  shop,  when  ap- 
pellant went  in  and  offered  him  a  violent  in- 
sult, which  deceased  immediately  resented, 
and  appellant  shot  deceased  to  death.  Nei- 
ther of  them  left  the  room.  There  was  no 
retreat  on  the  part  of  either  evidenced  by  the 
record,  and  the  law  of  retreat,  therefore,  is 
not  involved  in  this  case. 

8.  BUI  of  exceptions  No.  10  complains  that 
the  court  erred  in  failing  to  give  charge  No. 
3,  which  in  substance  tells  the  jury  that  if 
appellant  provoked  the  difficulty  wltb  the  In- 
tention to  take  the  life  of  deceased  he  would 
be  guilty  of  murder,  and  if  they  so  flnd  they 
should  acquit  appellant.  We  have  discussed 
this  question  above,  and  there  is  no  merit  in 
same.  The  bill  further  complains  that  the 
court  erred  in  not  charging  the  Jury  as  fol- 
lows: "If  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant 
provoked  the  contest  with  the  deceased  with- 
out any  intention  of  killing  or  doing  deceased 
any  serious  bodily  injury,  and  that  he  sud- 
denly and  without  deliberation  did  the  act 
of  killing,  under  the  immediate  influence  of 
sudden  passion  arising  from  an  adequate 
cause,  as  that  term  is  defined  in  the  main 
charge  of  the  court,  the  homicide  would  be 
manslaughter.  On  the  other  hand,  however, 
if  the  defendant  did  not  provoke  the  diffi- 
culty with  George  Hlghflll  with  the  Intention 
of  killing  him  or  doing  him  serious  bodily 
injury,  or  if  yon  have  a  reasonable  doubt  as 
to  whether  or  not  be  did,  and  further  believe 
from  the  evidence  that  defendant  shot  and 
killed  the  said  George  Hlghflll  to  prevent 
the  said  Higbflll  from  murdering  or  inflicting 
serious  bodily  Injury  upon  him,  the  defend- 
ant, and  not  in  a  sudden  transport  of  pas- 
sion arising  from  an  adequate  cause,  then 
and  in  either  event  you  will  acquit  the  de- 
fendant and  say  by  your  verdict  not  guilty." 
The  latter  part  of  said  charge,  with  reference 
to  self-defense,  was  covered  in  the  main 
charge  of  the  court  That  portion  of  the  re- 
quested charge  which  presented  the  issue  of 
manslaughter  was  pertinent,  and  should  have 
been  given';  but,  in  view  of  the  verdict  in 
this  case,  it  is  rendered  entirely  harmless  not 
to  have  given  same,  since  the  verdict  of  liie 
jury  in  this  case  is  for  manslaughter. 

The  court  gave  the  jury  the  following 
charge  on  the  question  of  provoking  a  diffi- 
culty: "A  person  may  have  a  perfect  right 
of  self-defense,  though  he  may  not  be  en- 
tirely free  from  blame,  or  wrong  in  the  trans- 
action. If  the  blamable  or  wrongful  act  was 
not  intended  to  produce  the  occasion,  nor 
an  act  which  was  under  the  circumstances 
reasonably  calculated  to  produce  the  occa- 
sion or  provoke  the  difficulty,  then  the  right 
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of  self-defense  would  be  complete,  though 
the  act  be  not  blameless.  But  yon  are  in- 
structed that  a  party  cannot  avail  himself  of 
a  necessity  which  be  has  knowingly  and  will- 
ingly brought  upon  himself.  Wherever  a 
par^  by  bis  own  wrongful  act  produces  a 
condition  of  things  wherein  it  becomes  nec- 
essary for  his  safety  that  he  should  take  life 
or  do  serious  bodily  barm,  then  the  law  Im- 
putes Ho  him  his  own  wrong  and  its  conse- 
quences to  the  extent  that  they  may  and 
should  be  considered  in  determining  the 
grade  of  his  offense  (if  any),  which  but  for 
such  acts  would  never  have  been  occasioned. 
Now,  If  you  find  and  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  made  use  of  abusive  language  to 
and  in  the  presence  and  hearing  of  the  de- 
ceased, George  Highflll,  at  the  time  of  the 
fatal  di£9culty,  concerning  him,  the  said 
George  Highflll,  under  circumstances  reason- 
ably calculated  to  provoke  a  breach  of  the 
peace,  and  that  such  language  was  used  for 
the  purpose  and  with  the  intent,  on  the  part 
of  the  defendant  to  provoke  the  deceased  to 
attack  him  (defendant),  and  that  said  lan- 
guage used  by  defendant,  if  any,  towards 
the  deceased,  was  calculated  to  and  did  pro- 
voke the  said  George  Highflll  to  make  an  at- 
tack upon  the  defendant,  and  that  it  thereby 
became  necessary  or  was  apparently  neces- 
sary for  defendant  (viewed  from  his  stand- 
point) to  take  the  life  of  said  deceased,  then 
and  in  that  case  the  defendant  would  not  be 
justlfled,  upon  the  ground  of  self-defense,  in 
killing  said  George  Highflll.  But  if  you,  on 
the  other  hand,  find  that  the  language  used 
by  defendant  to  and  in  the  presence  and 
bearing  of  deceased  was  not  calculated  or 
intended  to  provoke  a  breach  of  the  peace, 
then  and  In  such  case  the  defendant's  right 
of  self-defense  would  not  in  any  wise  be 
abridged  or  lessened." 

9.  The  court  did  not  charge  on  any  issue 
except  manslaughter  and  self-defense.  It  is 
true  this  charge  does  not  tell  the  jury  of 
what  offense  appellant  would  be  guilty  if  be 
provoked  the  dlfflculty  with  intent  to  commit 
a  breach  of  the  peace ;  but  this  could  not  in- 
jure appellant,  since  he  was  only  being  tried 
for  manslaughter.  Now,  if  the  court  had 
given  the  charge  insisted  upon  by  appellant 
to  wit  that  if  deceased  provoked  the  diffi- 
culty without  the  Intent  to  kill  he  would  be 
guilty  of  manslaughter,  it  would'  have  been 
In  substance  the  same  charge  that  the  court 
did  give,  since  appellant  upon  this  trial,  was 
only  being  tried  for  manslaughter.  Further- 
more, It  would  have  been  an  offensive  Instead 
of  a  defensive  charge,  and  in  the  light  of  the 
verdict  in  this  case  is  rendered  entirely 
harmless,  since  the  Jury  fonnd  appellant  guil- 
ty of  manslaughter.  To  say  that  appellant 
could  complain  that  the  jury  were  not  charg- 
ed upon  another  theory  than  that  which  was 
charged  upon,  upon  which  manslaughter 
could  be  predicated,  is  a  complaint  without 
merit,  and  Is  a  matter  upon  which  appellant 


cannot  be  heard  to  complain.  We  have  be- 
fore us  this  kind  of  a  case:  The  Jury  found 
appellant  guilty  of  manslaughter  upon  one 
theory  that  was  presented  to  the  Jury  by 
the  court  Now  appellant  comes  to  this 
court  and  complains  that  the  trial  court 
should  have  presented  another  theory  of 
manslaughter,  and  asks  this  court  to  reverse 
the  case  therefor.  The  above-quoted  charge 
of  the  court  shows  that  if  appellant  provoked 
the  dlfflculty,  he  could  not  Justify  on  the 
ground  of  self-defense.  In  addition  to  that 
the  court  gave  a  complete  charge  on  man- 
slaughter. Now,  If  the  Jury  had  been  given 
the  theory  complained  of,  could  it  be  rational- 
ly argued  that  they  would  have  disregarded 
the  theory  upon  which  they  convicted  him 
and  taken  the  theory  that  the  court  neglected 
to  charge?  We  think  not  Bnt  the  converse 
would  be  the  more  rational  condnslon ;  that 
is,  appellant  would  have  had  a  better  chance 
to  escape  punishment  In  this  case  by  only 
presenting  the  theory  that  the  court  did 
present  than  he  would  have  had  If  appel- 
lant's charge  had  been  given.  Under  article 
723  of  the  Code  of  Criminal  Procedure  of 
this  state,  we  are  not  authorized  to  reverse  a 
case  unless  the  error  was  calculated  to  In- 
jure the  rights  of  appellant ;  and  by  no  pro- 
cess of  reasoning  can  we  hold  that  the  omis- 
sion to  charge  upon  the  theory  of  man- 
slaughter suggested  by  appellant  in  his  bill 
uf  exceptions  was  calculated  to  injure  him, 
but  would  simply  have  served  to  give  the 
Jury  additional  grounds  of  convicting  him  of 
manslaughter,  of  which  offense  he  was  fonnd 
guilty. 

10.  The  only  other  question  we  deem  ne<> 
essary  to  review  is  whether  or  not  the  Issue 
of  provoking  a  difficulty  was  suggested  by 
the  evidence  in  this  case.  On  the  trial  of  the 
case  W.  M.  Burrell  was  placed  upon  the 
stand,  and,  among  other  things,  testified  that 
he  was  on  the  former  Jnry  that  tried  appel- 
lant .  for  this  homicide.  In  that  trial  the 
defendant  testified  that  somebody,  a  boy,  he 
thinks,  came  up  to  his  house  and  told  him  to 
come  down  to  the  shop;  that  he  put  on  his 
overcoat  and  went  down  to  the  shop;  that 
he  went  in  the  back  door  of  his  shop,  and  be 
fonnd  deceased  (Highflll)  sitting  on  the  oppo- 
site side  of  the  room  on  a  stool.  Deceased 
had  a  pocketknlfe  in  his  hand,  pecking  on 
the  bottom  of  the  stool  or  whittling.  He  said 
deceased  spoke  to  him,  and  said  he  was  sorry 
to  get  him  out  a  day  like  that  and  he  sick. 
The  language  used  by  the  deceased  was,  "I 
am  sorry  to  drag"  or  "pull  you  out  a  day 
like  this,  old  man,  and  you  sick ;  but  I  have 
got  to  have  my  money,"  or  something  to  that 
effect  The  language  he  used  was,  "Tuck,  old 
man,  I  am  sorry  to  drag  you  out  a  morning 
like  this  and  you  sick ;  bnt  I  have  got  to  have 
my  money,"  or  "I  want  some  money."  Ap- 
pellant testifled  bis  reply  to  deceased  was 
that  he  (deceased)  had  robbed  or  stole  out  his 
business,  and  that  he  could  not  pay  him  any 
money,  or  had  no  money  for  him — something 
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like  that ;  that  Immediately  after  the  defend- 
ant made  this  statement  deceased  got  up  ont 
of  his  chair  or  off  the  stool  and  started  to- 
wards him  (appellant) ;  that  he  (appellant) 
palled  hlB  pistol  and  shot  at  him.  He  said 
he  had  his  pistol  In  his  right-hand  overcoat 
pocket;  that  be  bad  his  hand  on  his  pistol 
when  he  walked  to  the  door,  or  when  he  step- 
tei  to  the  door,  and  had  his  hand  on  his 
pistol  In  his  pocket  when  he  used  the  lan- 
guage he  said  he  used  to  the  deceased.  On 
the  trial  counsel  for  the  state  asked  defend- 
ant If  he  thought  Hlghflll  would  resent  what 
he  said  to  blm  about  robbing  and  stealing  the 
business  out,  and  he  answered  that  he  believ- 
ed Hlghflll  would  resent  it  "Tou  asked  him 
whether  or  not  he  thought  Hlghflll  would 
resent  the  remark  used  as  to  his  robbing  or 
stealing  the  business  out  and  defendant  an- 
swered that  he  thought  Hlghflll  would  resent 
It;  and  then  you  asked  defendant  what  be 
Intended  to  do  If  Hlghflll  did  resent  the  re- 
mark, and  he  answered  that  he  Intended  to 
protect  himself  If  Hlghflll  did  resent  It  That 
may  not  be  the  exact  words,  but  It  Is  the 
substance  of  what  he  said."  This  testimony 
was  alao  reproduced  by  the  stenographer,  who 
took  defendant's  evidence  down  at  the  former 
trial,  and  the  stenographer's  notes  show  sub- 
stantially the  same  as  above.  Under  every 
decision  that  has  ever  been  rendered  in  any 
court  this  evidence  clearly  shows  a  provok- 
ing of  the  difficulty.  Here  we  are  not  left  to 
conjecture  as  to  whether  words  were  intend- 
ed to  provoke  a  difficulty,  but  appellant  him- 
self admits  he  used  the  language  expecting 
that  It  would  provoke  a  difficulty;  that  he 
had  his  pistol  In  his  pocket  and  his  hand  on 
his  pistol,  expecting  to  use  same  if  deceased 
did  resent  the  Insult  offered.  It  Is  true  that 
the  statutes  of  this  state  say  no  verbal  provo- 
cation shall  Justify  an  assault;  but  we  are 
not  discussing  that  question  here.  If  deceas- 
ed bad  been  living,  and  had  cut  the  defend- 
ant because  defendant  said  he  had  robbed 
him,  the  Insult  could  only  be  used  in  mitiga- 
tion of  deceased's  punishment ;  but  any  words 
that  are  calculated  to  provoke  and  do  provoke 
-a  difficulty,  and  are  so  Intended,  will  be  and 
are  a  basis  for  a  charge  on  provoking  a  diffi- 
culty. The  record  before  us  shows  that  de- 
fendant knew  It  would  provoke  a  difficulty, 
or  at  least  thought  it  would ;  that  he  used  It 
for  that  purpose,  and  had  his  weapon  ready 
to  shoot  If  It  did  cause  a  difficulty. 

11.  The  court  gave  the  following  charge  on 
self-defense:  "A  reasonable  apprehension  of 
death  or  great  bodily  harm  will  excuse  a 
party  In  using  all  necessary  force  to  protect 
bis  life  or  person,  and  it  Is  not  necessary 
that  there  should  be  actual  danger,  provided 
he  acted  upon  a  reasonable  apprehension  of 
danger  as  It  appeared  to  him  from  his  stand- 
point at  the  time,  and  In  such  case  the  party 
acting  under  such  real  or  apparent  danger  is 
In  no  event  bound  to  retreat  In  order  to  avoid 
the  necessity  of  killing  his  assailant  If  from 
the  evidence  you  believe  that  the  defendant 
112  S.W.-67 


killed  the  said  George  Hlghflll,  but  further 
believe  that  at  the  time  of  so  doing  the  de- 
ceased bad  made  an  attack  on  him  which, 
from  the  manner  and  character  of  it  and  the 
relative  strength  of  the  parties  and  the  de- 
fendant's knowledge  of  the  character  and  dis- 
position of  the  deceased,  caused  him  to  have 
a  reasonable  expectation  or  fear  of  death  or 
serious  bodily  Injury,  and  that  acting  under 
such  reasonable  expectation  or  fear,  the  de- 
fendant killed  the  deceased,  then  you  should 
acquit  him;  and  If  the  deceased  was  armed 
at  the  time  he  was  killed  and  was  making 
such  attack  on  defendant  and  If  the  weapon 
used  by  him  and  the  manner  of  Its  use  was 
such  as  were  reasonably  calculated  to  pro- 
duce death  or  serious  bodily  barm,  then  the 
law  presumes  the  deceased  Intended  to  mur- 
der or  aimed  to  Inflict  serious  bodily  Injury 
upon  the  defendant" 

Appellant  complains  that  this  charge  is 
erroneous,  because  of  the  following  phrase 
therein:  "And  the  relative  strength  of  the 
parties  and  defendant's  knowledge  of  the 
character  and  disposition  of  the  deceased" — 
appellant  insisting  that  the  record  before  us 
does  not  show  the  knowledge  on  the  part  of 
the  defendant  and  the  character  and  dispo- 
sition of  the  deceased,  and  that  tbe  relative 
strength  of  the  parties  has  nothing  to  do  with 
this  case,  since  It  was  a  killing  by  the  use  of 
a  firearm.  We  have  held  that  the  strength 
of  parties,  where  firearms  are  tbe  Instru- 
ments used  to  commit  tbe  homicide,  is  not  a 
basis  for  passing  upon  the  guilt  or  innocence 
of  the  parties.  But  certainly  this  clause  could 
not  have  injured  appellant  In  this  case.  The 
record  does  not  show  the  size  of  the  deceased, 
and  the  defendant  was  before  the  Jury,  and 
they  could  Judge  of  his  size ;  but  certainly  no 
Juror  could  form  any  conclusion  from  said 
statement  Injurious  to  tbe  rights  of  appellant 
in  this  case,  and,  furthermore,  the  defend- 
ant's knowledge  of  the  character  and  disposi- 
tion of  deceased  is  made  clearly  manifest  by 
this  record,  since  they  had  been  partners  in 
the  butcher  business.  The  charge  is  a  correct 
presentation  of  the  law  of  self-defense.  It 
Informs  the  Jury  that  they  must  look  at  tbe 
facts  from  the  defendant's  standpoint,  and 
that  be  could  defend  against  an  apprehension 
or  expectation  or  fear  of  death  or  serious 
bodily  Injury.  Tbe  charge  being  ample  to 
protect  appellant's  rights  in  this  case,  it  cer- 
tainly was  not  error  not  to  give  another 
charge  on  tbe  question. 

There  Is  nothing  In  this  record  that  re- 
quires a  reversal  of  this  case,  and  the  Judg- 
ment is  in  all  things  affirmed. 

DAVII>SON,  P.  J.  (dissenting).  I  am  un- 
able to  concur,  and  file  some  of  the  reasons 
for  my  dissent 

Appellant  was  convicted  of  manslaughter 
and  allotted  the  maximum  punlslmient  in  the 
penitentiary  for  that  offense.  A  brief  state- 
ment of  tbe  facts  shows  that  appellant  and 
deceased,  George  Hlghflll,  had  been  partners 
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iu  the  butcher  business.  Owing  to  trouble 
arising  between  them,  appellant  had  bouglit 
the  Interest  of  Higbflll  and  continued  the 
business.  Just  before  purchasing  Highflll's 
Interest,  there  came  up  some  words  between 
them,  during  which  conversation  appellant 
said  to  the  deceased  that  he  (deceased)  was 
robbing  the  business.  Deceased  drew  his 
knife  and  threatened  to  cut  the  throat  of 
appellant.  Shortly  afterwards  appellant 
bought  out  HlgbflU's  Interest,  and  continued 
to  run  the  same  under  bis  own  name.  A  part 
of  the  purchase  price  was  credit.  Deceased 
called  on  appellant  several  times  for  money 
before  the  deferred  payments  were  due,  and 
at  the  time  of  the  killing  appellant  still  owed 
the  deceased  a  deferred  payment  of  |75, 
which  was  not  due.  Deceased  made  quite  a, 
number  of  threats  against  the  life  of  appel- 
lant on  account  of  his  not  paying  this  money, 
such  as  that  he  would  "kill  the  old  ball-head- 
ed son  of  a  bitch,  and  thbt  he  would  cut  his 
head  off,"  etc.  Most  of  these  threats  were 
communicated  to  appellant.  These  continued 
up  to  within  24  hours  of  the  homicide.  On 
the  morning  of  the  homicide  appellant  was 
sick,  and  remained  at  his  residence.  Deceas- 
ed went  to  the  market,  and,  falling  to  find  ap- 
pellant, requested  appellant's  son,  who  was 
in  charge  of  the  market  at  the  time,  to  send 
for  his  father;  that  he  wished  to  see  him. 
In  response  to  this  call  appellant  came  to 
the  market,  where  Hlghflll  had  located  him- 
self In  the  rear  room  of  the  market  Appel- 
lant went  to  the  room  -where  deceased  was 
sitting  on  a  chair  or  stool.  A  conversation 
ensued. 

Appellant's  son  was  the  only  witness  to 
the  conversation  and  immediate  occurrences 
attending  the  tragedy,  except  the  reproduced 
statements  of  appellant's  testimony  on  a  pre- 
vious trial.  These  reproduced  statements 
were  to  the  effect  that,  when  he  received  the 
message  from  deceased  to  meet  him,  it  being 
cool  weather,  he  donned  his  overcoat  and 
placed  in  its  right-hand  pocket  a  pistol  and 
proceeded  to  the  point  of  meeting.  He  fur- 
ther stated,  substantially,  that  he  anticipated 
trouble,  or  that  maybe  deceased  would  attack 
him,  and  therefore  he  carried  his  pistol; 
that,  when  he  entered  the  room  where  de- 
ceased was,  deceased  told  blm  he  must  have 
his  (deceased's)  money;  that  he  (appellant) 
replied,  "You  have  robbed  the  concern  or  the 
business,  and  I  have  no  money  for  you,"  or 
substantially  such  language ;  that  the  deceas- 
ed Immediately  replied,  "You  are  a  God 
damned  liar,"  and  started  towards  him  (ap- 
pellant) with  his  knife  In  a  threatening  man- 
ner as  If  to  make  an  assault  upon  him ;  that, 
at  the  time  he  entered  the  room  where  de- 
ceased was  sitting  on  the  stool,  deceased  had 
his  knife  open,  and  when  the  deceased  got 
up  and  started  towards  him  he  told  him  twice 
to  stop;  that  he  did  not,  and  he  (appellant) 
fired  two  shots,  one  as  deceased  was  coming 
towards  him,  and  the  second  when  he  was 
Just  In  the  act  of  turning.    Appellant's  son. 


hearing  the  conversation,  went  to  the  room 
where  they  were,  and  a  portion  of  his  testi- 
mony Is  as  follows:  "When  I  got  bade  there 
Highflll  was  sitting  down  in  a  chair,  Just 
getting  up,  near  the  north  wall,  about  six  or 
eight  feet  from  the  back  door  leading  out  Into 
the  yard.  Papa  was  standing  right  In  the 
door,  but  I  don't  know  whether  Just  Inside 
or  outside  of  It  I  don't  know  what  had  been 
said  between  them  before  I  got  back  there. 
When  I  started  back  there  I  heard  papa  say: 
'George,  you  have  not  treated  me  right  about 
this  money.  It  is  not  due.'  I  do  not  know 
Just  what  George  said  In  reply.  I  think 
George  said:  'You  are  a  God  damn  liar." 
When  be  said  that  he  was  Just  raising  up 
from  the  chair,  and  had  his  knife  in  bis  band, 
with  it  like  this  (indicating),  and  then  he 
started  to  run  towards  papa.  Papa  was 
standing  still  at  that  time,  I  think,  and  he 
told  George  to  stop ;  but  he  kept  coming,  and 
papa  shot  When  the  first  shot  was  fired, 
HIgbfill  was  whirling  to  the  right"  This 
record  further  shows  that  appellant  bad  on  a 
previous  trial  been  acquitted  of  murder  In 
both  degrees,  and  convicted  of  manslaughter. 

Objection  was  urged  to  the  introduction  of 
the  statements  of  appellant  before  the  former 
Jury,  he  not  taking  the  stand  in  his  own  be- 
half on  the  trial  which  resulted  in  this  con- 
viction. The  bills  of  exception  are  perhaps 
not  sufficient  to  raise  these  questions,  as  they 
do  not  contain  the  statements  Introduced  in 
evidence.  This  la  a  sufficient  statement  of 
the  case  to  review  some  of  the  questions 
thought  to  be  of  Importance.  Quite  a  number 
of  exceptions  were  reserved  to  the  charge  as 
given,  some  to  the  omission  of  the  court  to 
charge  certain  phases  of  the  law,  and  some 
to  the  refusal  to  give  requested  Instructions 
asked  by  appellant  These  matters  are  prc^ 
erly  presented  by  bills,  as  well  as  made 
grounds  of  the  motion  for  a  new  trial. 

The  court's  charge  on  self-defense  is  cHti- 
dsed:  That  portion  is  as  follows:  "If  from 
the  evidence  you  believe  the  defendant  kill- 
ed said  George  Hlghflll,  but  further  believe 
that  at  the  time  of  so  doing  the  deceased  had 
made  an  attack  on  blm  which,  from  the  man-- 
ner  and  character  of  it  and  the  relative 
strength  of  the  parties  and  the  defendant's 
knowledge  of  the  character  and  disposition 
of  the  deceased,  caused  him  to  have  a  rea- 
sonable expectation  or  fear  of  death  or  se- 
rious bodily  injury,  and  that,  acting  under 
such  reasonable  expectation  or  fear,  the  de- 
fendant killed  the  deceased,  then  you  should 
acquit  him ;  and  if  the  deceased  was  armed 
at  the  time  be  was  killed,  and  was  making 
such  attack  on  defendant,  and  if  the  weapon 
used  by  him  and  the  manner  of  its  use  was 
such  as  were  reasonably  calculated  to  pro- 
duce death  or  serious  bodily  harm,  then  the 
law  presumes  the  deceased  intended  to  mur- 
der or  aimed  to  inflict  serious  bodily  injury 
upon  the  defendant."  Then  follows  a  charge 
on  provoking  a  difficulty.  I  believe  the  spe- 
cial charges  requested  covering  these  mat- 
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ters  should  have  been  glren,  Inasmuch  as,  In 
my  opinion,  the  charge  on  self-defense  was 
wrong,  and  that  with  reference  to  provoking 
a  dlfflcnlty  was  not  called  for  by  the  facts. 
The  charge  on  self-defense  Is  based  upon  the 
supposition  that  the  danger  was  actual,  and 
not  apparent.  Under  our  authorltes  I  be- 
lieve this  charge  should  have  submitted  not 
actual,  but  apparent,  danger.  See  Phlpps  y. 
State,  84  Tex.  Or.  B.  660,  31  S.  W.  397;  Stew- 
art V.  State,  40  Tex.  Cr.  R.  651,  61  S.  W. 
907;  Curtis  t.  State  (Tex.  Cr.  R.)  59  S.  W. 
264;  Seeley  t.  State,  43  Tex.  Cr.  R.  66,  63 
S.  W.  810;  Brady  v.  State  (Tex.  Cr.  R.)  65 
S.  W.  522;    and  Graham  t.  State  (Tex.  Cr. 

a)  ei  s.  w.  716. 

These  cases  are  directly  In  point  as  I  un- 
derstand them.  In  the  Brady  Case  the  de- 
fendant and  deceased  were  at  a  wagon  on 
opposite  sides.  A  war  of  words  came  up  be- 
tween them.  The  deceased  started  around 
the  wagon  to  where  appellant  was,  drawing 
his  knife  as  he  did  so.  Just  as  he  turned 
around  the  wagon  towards  the  side  on  which 
appellant  was  standing,  he  (appellant)  shot 
and  the  deceased  was  killed.  A  similar 
charge  to  the  one  under  consideration  was 
given  In  that  case,  and  the  Judgment  was 
reversed.  In  the  Seeley  Case,  supra,  trouble 
came  up  over  a  charge  that  appellant  had 
been  killing  some  horses  In  a  certain  brand, 
which  he  denounced  as  false,  whereupon  the 
deceased  either  had  pt€ke4  up  or  was  In  the 
act  of  picking  up  an  Iron  bar  of  considerable 
weight  and  length  for  the  purpose  of  attack- 
ing appellant,  and  appellant  shot,  and  de- 
ceased was  killed.  A  similar  charge  as  the 
one  In  this  case  was  held  error.  So  the 
question  may  be  pursued  through  the  other 
authorities  already  cited,  which  I  deem  suffi- 
cient without  collating  a  greater  number. 
The  charge  In  the  Brady  Case,  as  in  perhaps 
other  cases  subsequent,  has  been  criticised 
because  it  made  appellant's  defensive  theory 
depend  somewhat  upon  the  relative  size  and 
strength  of  the  parties.  This  charge  has 
been  criticised  where  there  is  no  evidence  of 
that  character  In  the  record.  It  would  make 
no  difference  In  regard  to  the  relative 
strength  and  size  of  the  parties  In  a  fight 
with  deadly  weapons,  as  a  general  rule;  for 
the  deadly  weapon  would  be  as  dangerous  In 
the  hands  of  a  small  man  as  In  the  hands  of 
a  giant,  and  appellant's  defense  should  not 
be  located  in  that  manner,  especially  in  the 
absence  of  evidence  In  regard  to  the  ques- 
tion. As  I  understand  the  record,  the  only 
testimony  In  regard  to  size  of  the  parties 
Is  that  the  deceased  was  about  5  feet  7 
Inches  high,  and  weighed  about  135  pounds. 
As  to  the  relative  strength  of  the  parties, 
nothing  is  shown,  nor  could  It  well  be  an  Is- 
sue In  the  case,  because  of  the  fact  that 
there  was  no  contest  of  strength  between 
them.  Deceased  "never  reached  appellant 
Appellant  shot  him  before  he  could  get  to 
him. 

As  before  stated,  I  am  of  opinion  that  the 


Issue  of  provoking  a  difficulty  Is  not  In  the 
case.  It  certainly  Is  not  under  the  testimony 
of  the  son  of  appellant  I  suppose  the  state- 
ments of  appellant  on  a  former  trial  were 
relied  upon  to  make  this  an  issue  In  the 
case.  Recurring  to  that  testimony  for  a  mo- 
ment. It  would  seem  that  appellant  stated 
on  a  former  trial  that  he  went  to  the  place 
where  there  was  some  anticipation  of  trouble. 
This  was  at  the  request  of  deceased,  who 
had  threatened  to  kill  him  If  he  did  not  pay 
the  money  demanded.  The  money  was  not 
due.  Appellant  armed  himself  In  anticipa- 
tion of  this  trouble,  and  went,  as  he  states. 
If  the  trouble  came  up,  prepared  to  defend 
himself,  and  that  he  intended,  if  the  trouble 
came  up,  to  take  care  of  himself;  that  when 
be  reached  the  place  deceased  demanded 
payment  of  the  money,  and.  In  substance,  he 
replied,  "You  have  robbed  the  concern,  or 
robbed  me,  and  I  have  no  money  for  you.'' 
If  provoking  a  dlfBcnlty  is  In  the  case.  It  is 
from  this  testimony.  Our  statute  (article 
701,  Pen.  Code)  Is  as  follows:  "Insulting 
words  or  gestures, 'or  an  assault  and  battery, 
so  slight  as  to  show  no  Intention  to  Inflict 
pain  or  Injury,  or  an  Injury  to  property,  un- 
accompanied by  violence,  are  not  adequate 
causes."  Pen.  Code,  art  595,  is  as  follows: 
"No  verbal  provocation  justifies  an  assault 
and  battery,  but  Insulting  and  abusive  words 
may  be  given  In  evidence  in  mitigation  of 
the  punishment  aflSxed  to  the  offense."  If 
these  statutes  mean  anything,  they  mean 
that  verbal  provocation  will  not  justify  an 
assault,  and  can  only  be  given  in  mitigation. 
That  insulting  words  do  not  justify  an  as- 
sault see  Polk  v.  State,  30  Tex.  App.  a")?,  IS 
8.  W.  466;  Barbee  T.  State,  84  Tex.  Cr.  R. 
129,  29  S.  W,  770;  Tlmon  v.  State,  34  Tex. 
Cr.  R.  363,  80  S.  W.  808;  White  v.  State,  34 
Tex.  Cr.  R.  163,  29  S.  W.  1094;  and  Cart- 
wright  V.  State,  14  Tex.  App.  486.  See,  also. 
White's  Ann.  Pen.  Code,  §§  981,  1201.  The 
Polk  Case,  supra.  Is,  In  my  judgment  direct- 
ly In  point.  This  opinion  was  by  the  lament- 
ed former  Presiding  Judge  Hurt  of  this 
court,  and  In  my  judgment  very  clearly  states 
the  law.  He  Is  also  the  author  of  the  opin- 
ion in  the  Cartwright  Case,  supra.  See  those 
cases  for  a  full  discussion  of  the  question. 
Appellant  was  called  upon  to  meet  the  de- 
ceased, and  at  the  request  of  deceased  did 
meet  him.  Anticipating  danger  from  the 
previous  threats  of  the  deceased,  he  (appel- 
lant) armed  himself  as  a  precautionary  meas- 
ure ;  and  it  seeems  from  the  after  facts  that 
he  was  justified,  in  so  arming  himself,  under 
the  law.  Appellant  requested  a  special 
charge  on  this  phase  of  the  law,  which  the 
court  refused.  The  deceased  had  stated  that 
he  Intended  to  kill  appellant  If  be  did  not 
pay  the  money.  The  money  was  not  due,  and 
he  (deceased)  bad  no  right  to  call  on  appel- 
lant for  It  Appellant  stated  to  the  deceased 
In  effect,  "You  have  robbed  the  concern,  and 
I  have  no  money  for  you."  The  deceased 
Immediately  replied,  "You  are  a  God  damned 
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liar,"  and  started  at  appellant  with  his  open 
knife.  The  insulting  words  of  appellant  did 
not  afford  Justification  for  deceased  making 
this,  or  attempting  to  make  this,  assault 
with  the  knife  upon  appellant.  Had  be  (de- 
ceased) been  upon  trial,  be  could  have  uised 
the  Insulting  language  of  appellant  towards 
him  as  a  mitigation  of  the  penalty;  but  It 
did  not  Justify  his  moving  on  appellant  with 
bis  drawn  and  open  knife.  Appellant's  right 
of  self-defense  matured  at  once,  and  the  fact 
that  he  may  have  used  Insulting  language 
did  not  eliminate  self-defense;  for,  as  Judge 
Hurt  says,  "to  use  such  language  to  a  per- 
son is  not  recognized  In  law  as  a  provocation 
when  the  one  so  Insulted  proposed  to  act  un- 
der It  or  Justify  himself  for  the  assault  and 
Its  consequences."  Under  this  state  of  facts, 
from  any  standpoint,  the  defendant's  state- 
ment, and  his  son's  testimony,  that  deceased 
was  the  attacking  party,  be  (deceased)  was 
not  Justified  in  making  this  attack,  or  ap- 
proaching appellant  with  a  view  of  making 
the  attack,  because  of  the  Insulting  conduct, 
and  left  appellant  the  right  to  act  The 
cases  cited  all  support  this  conclusion,  as 
does  the  statute  law  Itself.  Now,  appellant 
was  not  In  the  wrong  when  he  met  deceased 
at  bis  (deceased's)  request,  and  the  Insult- 
ing words  that  are  charged  up  to  blm  by  the 
state  did  not  put  blm  in  the  wrong  to  the 
extent  of  depriving  blm  of  bis  right  of  self- 
defense.  See  Shannon  v.  State,  35  Tez.  Cr. 
K.  2,  28  8.  W.  687,  60  Am.  St.  Rep.  17.  The 
Shannon  Case  has  been  approved  in  'the  fol- 
lowing cases:  Airhart  v.  State,  40  Tex.  Cr. 
R.  470,  51  S.  W.  214,  76  Am.  St  Rep.  736; 
Winters  v.  State,  37  Tex.  Cr.  R.  582,  40  S. 
W.  303;  Hall  v.  State,  43  Tex.  Cr.  R.  479, 
66  S.  W.  785;  Thomas  v.  State  (Tex.  Cr. 
App.)  51  8.  W.  1110;  Hall  v.  State,  42  Tex. 
Cr.  R.  444,  60  a  W.  768;  and  Johnson  v. 
State,  43  Tex.  Cr.  R.  476,  66  S.  W.  846. 

The  charge  Is  further  criticised  because 
the  Jury  were  not  charged  that  appellant  had 
the  right  to  shoot  as  long  as  the  danger  ex- 
isted. This  charge  was  not  given,  but  should 
have  been.  There  were  two  shots  fired. 
There  Is  a  little  confusion  as  to  the  condi- 
tion of  the  parties  after  the  first  shot  Some 
of  the  testimony  put  deceased  in  the  act  of 
turning,  thus  leaving  his  side  to  appellant 
There  is  no  evidence  of  an  abandonment  of 
the  difficulty  by  deceased.  The  shots  came 
as  rapidly  as  two  shots  could  be  fired  from 
a  pistol,  or  practically  so.  The  accused,  un- 
der all  the  authorities  in  Texas,  where  the 
question  has  been  discussed,  has  the  right, 
where  self-defense  Is  the  issue,  not  only  to 
shoot  In  the  first  instance  to  protect  his  life 
or  bis  body  from  serious  personal  injury,  but 
has  the  further  right  to  continue  shooting 
until  relieved  of  all  such  danger,  and  under 
the  circumstances  of  this  case  I  am  of  opin- 
ion this  phase  of  the  law  should  have  been 
given.  A  charge  was  asked  by  appellant 
pertinently  submitting  this  Issue  to  the  Jury, 
which  was  refused  by  the  court 


Appellant  requested  an  Instruction  to  the 
effect  that  If  he  bad  been  prevlonsly  acquit- 
ted of  murder  In  the  first  and  second  degree, 
and  the  Jury  should  find  that  evidence  on 
this  trial  raised  murder  In  tbe  first  or  second 
degree,  they  should  acquit  This  was  predi- 
cated upon  the  fact  that  he  (appellant)  bad 
been  formerly  acquitted  of  both  degrees  of 
murder  and  convicted  of  manslaughter.  The 
theory  of  appellant  as  to  tbe  law  in  that 
character  of  case  is  that  if  appellant  is  ac- 
quitted of  murder  altogether,  and  convicted 
of  manslaughter,  and  upon  the  subsequent 
trial  tbe  facts  only  show  murder,  be  Is  en- 
titled to  an  acquittal.  This  Is  a  very  serious 
question,  and  one  tliat  the  writer  has  not 
found  in  any  of  the  cases  In  this  state  to 
have  been  discussed  elaborately.  In  Parker's 
Case,  22  Tex.  App.  107,  3  S.  W.  100,  it  was 
decided  that  where  a  party  bad  been  previ- 
ously acquitted  of  murder  and  convicted  of 
manslaughter,  and  subsequently  tried  for 
manslaughter,  the  court  was  in  error  in 
charging  the  Jury  substantially  that  tbe  erl- 
dence  sustaining  murder  would  Justify  the 
Jury  In  convicting  of  manslaughter.  Tbe 
court  reversed  tbe  Judgment  because  of  this 
charge,  and  correctly  so.  It  is  a  fundamental 
proposition  in  this  state  about  which  there 
can  be  no  contest  or  discussion,  and  the  stat- 
ute so  provides,  that  the  court  must  deliver 
to  the  Jury  a  written  charge  In  which  he  dis- 
tinctly sets  forth  tbe  law  applicable  to  the 
case.    C!ode  Cr.  Proc.  art  715. 

It  may  be  pertinent  to  suggest  at  this  point 
that  tbe  offense  of  which  appellant  stood  in- 
dicted at  the  time  of  bis  trial  was  man- 
slaughter. He  had  been  acquitted  of  murder 
in  both  degrees,  and  tbe  case  stood,  so  far  as 
tbe  state  was  concerned,  on  manslaughter. 
The  law  applicable  to  the  case,  then,  was  the 
law  applicable  to  manslaughter  and  not  mur- 
der. It  would  hardly  require  authorities  to 
sustain  this  pr<^>osltion.  It  Is  the  statute 
and  the  Constitution,  and  it  Is  the  unbroken 
current  of  decisions  in  the  history  of  Texas. 
It  may  arise  sometimes  that  it  is  necessary 
to  define  higher  and  lower  offense,  etc..  In  or- 
der to  fit  the  law  to  tbe  case  on  trial,  and 
to  explain  matters  so  the  Jury  can  get  a  clear 
conception  of  the  law  applicable  to  the  case 
they  ave  trying  and  are  to  decide.  However, 
In  a  trial  for  manslaughter.  It  Is  not  neces- 
sary to  Instruct  with  reference  to  the  law  ap- 
plicable to  murder  for  the  purpose  of  enab- 
ling the  Jury  to  understand  the  law  of  man- 
slaughter ;  for  It  Is  an  offense  distinctly  de- 
fined and  explained  by  the  Code,  whose  ele- 
ments are  essentially  different  from  murder. 
Murder  is  the  killing  of  a  human  being  up- 
on express  or  Implied  malice;  malice  being 
tbe  distinguishing  feature  that  constitutes 
murder  where  the  death  of  a  human  being 
Is  brought  about,  as  against  manslaughter, 
which  is  an  intentional  and  voluntary  killing, 
but  in  a  condition  of  mind  Incapable  of  cool 
reflection,  and  which  excludes  malice,  be- 
cause, if  the  mind  is  cool  and  deliberate,  and 
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the  killing  occnrs,  it  is  murder,  and  not  man- 
slaughter, It  being  essential  to  manslaughter 
that  the  adequate  cause  exists  as  well  as  the 
passion,  whldi  the  law  demands,  and  which 
renders  the  mind  Incapable  of  cool  reflection. 
Wherever  these  combinations  exist,  murder 
is  excluded.  To  quote  from  the  Parker  Case, 
supra:  "It  seems  to  us  that,  as  the  defend- 
ant has  been  acquitted  of  murder,  he  can  on- 
ly be  tried  and  convicted  of  manslaughter. 
If  the  evidence  shows  that  be  is  guilty  of 
murder,  he  cannot  be  convicted  of  that  of- 
fense, because  he  has  been  tried  therefor  and 
acquitted.  He  cannot  be  convicted  of  man- 
slaughter, because,  if  guilty  of  murder,  'he  Is 
not  guilty  of  manslaughter ;  the  two  offenses 
being  essentially  different,  although  grades 
of  homicide.  It  is  true  that  when  the  indict- 
ment charges  murder,  and  the  defendant  Is 
on  trial  for  that  crime,  he  may  be  convicted 
of  any  grade  of  homicide,  and,  if  convicted 
of  a  lower  grade  than  murder  in  the  first  de- 
gree, the  conviction  will  not  be  set  aside  be- 
cause the  evidence  proves  that  he  is  guilty 
of  a  higher  grade  than  the  one  of  which  he 
Is  convicted.  Baker  v.  State,  4  Tex.  App. 
223;  Powell  v.  State,  6  Tex.  App.  234.  But 
here  the  defendant  was  not  on  trial  for  mur- 
der, and  could  not  be  convicted  of  murder, 
and  yet  the  court  tells  the  Jury  to  convict 
him  of  manslaughter  If  he  is  guilty  of  mur- 
der. There  Is  a  marked  difference  between 
this  case  and  the  case  of  a  defendant  charg- 
ed with  and  on  trial  for  murder.  Every  in- 
dictment for  murder  includes  manslaughter, 
and  the  Jury  may  acquit  of  murder  and  con- 
vict of  manslaughter,  at  their  discretion. 
But  manslaughter  does  not  include  murder, 
and  a  party  charged  with  and  on  trial  for 
manslaughter  cannot  be  convicted  of  murder, 
and  especially  of  a  murder  of  which  he  has 
been  acquitted." 

The  Parker  Case  has  been  Indorsed  In  all 
subsequent  cases  so  far  as  the  writer  is  in- 
formed. The  Fuller  Case,  30  Tex.  App.  559, 
17  8.  W.  1108,  recognizes  the  Parker  Case  as 
correctly  decided,  but  in  that  case  it  was  held 
that,  as  appellant  was  only  convicted  for 
murder  in  the  second  degree,  the  rule  in  the 
Parker  Case  did  not  apply.  In  Conde's  Case, 
35  Tex.  Cr.  R.  98,  34  S.  W.  286,  60  Am.  St 
Rep.  20,  this  rule  was  again  sustained,  as  It 
was  in  the  Mixon  Case,  35  Tex.  Cr.  R.  458, 
34  S.  W.  290;  and  again  It  was  recognized 
In  the  Scroggins  Case,  32  Tex.  Cr.  R.  71,  22 
8.  W.  45.  In  regard  to  the  Pickett  Case,  43 
Tex.  Cr.  R.  1,  03  S.  W.  325;  Pickett  was 
convicted  of  manslaughter.  The  evidence  up- 
on the  second  trial,  which  was  for  manslaugh- 
ter, he  having  been  acquitted  of  murder  In 
both  degrees  formerly,  showed  manslaughter. 
Appellant  undertook  to  offset  the  state's  case 
of  manslaughter  with  evidence  for  murder. 
It  was  held  that  this  was  not  permissible; 
that  appellant  would  not  be  permitted  to  use 
evidence  In  a  case  in  which  he  had  been 
found  Innocent  of  the  higher  offense  to  offset 
a  case  proved  by  the  state  of  the  lower  of- 


fense. In  other  words,  these  authorities  es- 
tablish the  rule  that.  If  the  evidence  raises 
the  issue  of  manslaughter  on  the  second  trial, 
the  state  would  have  the  right  to  have  that 
issue  submitted  to  the  Jury,  and  a  convic- 
tion, being  obtained,  would  be  sustained,  but 
that  appellant  would  not  be  Justified  in  off- 
setting this  case  by  facta  which  proved  the 
higher  offense.  Const  art  1,  I  14 ;  Code  Cr. 
Proc.  arts.  9,  20,  661,  762.  It  has  been 
the  universal  rule  In  Texas  that  where  there 
are  degrees  in  the  offense,  that  the  acquittal 
of  the  higher  results  from  a  conviction  of 
the  lower,  and  that,  where  the  party  has 
been  once  acquitted  of  the  higher,  there  can 
be  no  trial  of  the  higher  by  reason  of  such 
acquittal.  See  Cheek  v.  State,  4  Tex.  App. 
444,  Jones  v.  State,  13  Tex.  App.  168,  and 
White's  Ann.  Code  Cr.  Proc.  art  9,  and  arti- 
cle 20,  and  notes,  with  collation  of  authori- 
ties; also  section  537,  White's  Ann.  Code  Cr. 
Proc.  for  collation  of  authorities. 

In  Mixon  v.  State,  35  Tex.  Or.  R.  458,  34 
S.  W.  290,  this  matter  underwent  rather  an 
elaborate  discussion;  the  opinion  being  by 
our  late  Brother  Henderson.  Mixon  had  been 
formerly  tried  and  acquitted  of  murder,  and 
the  Indictment  on  appeal  was  held  to  be 
vicious.  The  Judgment  was  reversed,  and 
prosecution  dismissed.  Subsequent  indict- 
ment was  found,  charging  him  with  murder, 
for  which  he  was  tried  and  allotted  25  years 
in  the  penitentiary  for  murder  in  the  second 
degree.  The  Judgment  was  reversed.  This 
language  is  found:  "It  has  been  heretofore 
held  by  this  court  that  indictments  of  the 
character  on  which  appellant  has  formerly 
been  tried  were  defective  indictments,  and  so 
the  question  here  presented  for  our  determi- 
nation is  whether  or  not,  in  a  case  in  which  a 
defendant  has  been  tried  in  a  court  of  com- 
petent Jurisdiction  for  murder  on  an  invalid 
Indictment,  and  has  been  convicted  under 
such  indictment  of  manslaughter,  .can  he 
again  be  put  on  trial  for  either  murder  In  the 
first  or  second  degree?  It  has  been  held  by 
this  court  repeatedly  that  where  an  indict- 
ment Includes  different  degrees,  and  a  de- 
fendant is  tried  and  convicted  of  a  lesser  de- 
gree, he  stands  acquitted  of -all  higher  degrees 
of  said  offense;  and  In  such  case  It  is  not 
necessary  that  the  verdict  formally  acquit 
him  of  such  higher  grades.  The  effect  of  a 
conviction  of  a  minor  grade  is  tantamount  to 
an  acquittal  of  all  grades  of  offense  above 
that"  See  Code  Cr.  Proc.  arts.  713,  724; 
Jones  V.  State, <1S  Tex.  App.  168;  Robinson  v. 
State,  21  Tex.  App.  160,  17  S.  W.  632.  The 
conviction  in  the  case  before  us  was  of  man- 
slaughter. Unquestionably,  if  the  indictment 
was  a  good  and  valid  indictment.  It  acquitted 
him  of  all  degrees  of  felonious  homicide 
above  that.  See  Parker  v.  State,  22  Tex. 
App.  105,  3  S.  W.  100;  Fuller  v.  State,  30 
Tex.  App.  659,  17  S.  W.  1108 ;  Conde  v.  State, 
35  Tex.  Cr.  R.  98,  34  S.  W.  286;  Harvey  v. 
State,  35  Tex.  Cr.  R.  545,  34  8.  W.  623:  Cole- 
man T.  State,  43  Tex.  Cr.  R.  280,  65  S.  W.  90. 
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"The  proposition  now  before  us  Is:  The  In- 
dictment in  the  present  case  being  defective 
and  Invalid  to  the  extent  that  a  legal  convic- 
tion thereunder  could  not  be  maintained,  does 
the  acquittal  under  such  an  Indictment  of 
murder  In  the  first  and  second  degrees  bar  a 
prosecution  on  a  new  and  sufficient  Indict- 
ment for  said  offenses?"  To  this  question 
there  is  but  one  answer,  whether  viewed  from 
the  provisions  of  the  Constitution  (article  1, 
§  14),  from  legislative  enactment  -(Code  Cr. 
Proc.  arts,  9,  20,  561,  702),  or  Judicial  opin- 
ion; and  that  is  that  wherever  a  party  is  plac- 
ed upon  trial  for  murder  under  a  bad  In- 
dictment, and  there  has  been  an  acquittal  of 
any  offense  charged  in  It,  it  can  be  pleaded 
in  bar  of  a  prosecution  on  a  valid  indictment 
Our  Constitution  provides  that  "no  person, 
for  the  same  offense,  shall  be  twice  put  In 
jeopardy  of  life  or  liberty;  nor  shall  a  per- 
son be  again  put  upon  trial  for  the  same 
offense,  after  a  verdict  of  not  guilty  in  a 
court  of  competent  jurisdiction."  It  will  not 
be  questioned  that  the  district  court  in  which 
appellant  was  convicted  Is  a  court  of  compe- 
tent Jurisdiction,  nor  that  he  was  acquitted 
of  murder  in  both  degrees  and  upon  a  valid 
indictment;  and  so  It  is  that  wherever  a 
party  Is  tried  In  a  court  of  competent  Juris- 
diction, and  an  acquittal  is  secured,  it  makes 
that  acquittal  a  bar  against  subsequent  pros- 
ecution for  the  same  offense,  regardless  of 
the  validity  of  tlie  indictment  See  Ander- 
son V.  State,  24  Tex.  App.  705,  7  S.  W.  40. 

But  the  matter  does  not  rest  alone  with  the 
constitutional  provision,  which  ought  to  be 
and  is  the  controlling  law  in  this  state. 
Wherever  the  Constitution  speaks,  the  Legis- 
lature and  the  Judiciary  must  bow  in  submis- 
sion to  the  will  of  the  people  as  therein  ex- 
pressed; but  the  question  does  not  rest  here. 
Our  Code  of  Criminal  Procedure  (article 
561)  provides:  "The  only  special  pleas  which 
can  be  heard  for  a  defendant,  are  (1)  that  he 
has  been  before  convicted  legally  In  a  court 
of  competent  Jurisdiction  of  the  same  accusa- 
tion, after  having  been  tried  upon  the  merits 
for  the  same  offense;  (2)  that  he  has  been 
before  acquitted  by  a  jury  of  the  accusation 
against  him,  in  a  court  of  competent  Jurisdic- 
tion, whether  the  acquittal  was  regular  or  ir- 
regular." This  article  apparently  draws  a 
distinction  between  conviction  and  acquittal; 
but  it  is  not  necessary  here  to  notice  that 
difference,  nor  the  reason  for  the  difference. 
It  will  not  be  contended,  maintained,  or 
sought  to  be  maintained,  that  either  an  ac- 
quittal or  a  conviction  under  a  valid  indict- 
nipnt  would  not  constitute  a  bar  to  further 
prosecution  for  the  same  offense.'  This  Is  so 
under  our  Jurisprudence,  as  it  was  at  common 
law.  Our  Constitution  and  statutes,  how- 
ever, take  one  step  in  advance  of  that  posi- 
tion ;  for  It  says,  when  a  party  has  been  once 
tried  by  a  Jury  and  acquitted  in  a  court  of 
competent  Jurisdiction,  he  can  never  again  be 
put  on  trial  for  that  offense,  and  It  would 
make  no  difference  how  irregular  the  pro- 


cedure may  have  been.  The  state's  case  is  at 
an  end,  and  the  defendant  lias  been  acquit- 
ted. If  this  is  true,  under  onr  Coustitation 
and  laws,  with  reference  to  an  indictment 
that  Is  bad  on  Its  face,  how  much  stronger 
the  reasoning  would  be  that  It  would  consti- 
tute a  bar  where  the  indictment  was  entirely 
valid  and  formal  in  all  its  allegations.  There 
sometimes  arises  questions  where  learned  or 
unlearned  writers  of  opinions  draw  fine  dis- 
tinctions with  great  ability,  or  with  less 
Shrewdness  defining  law,  seeking  to  define 
this  expression  or  that  expression  used  in 
constitutional  provisions  or  statutes ;  but  we 
understand  such  fine  distinctions  are  not  to 
be  indulged  when  they  have  a  tendency  to 
override  the  plain  provisions  of  the  Consti- 
tution, or  give  It  some  technical  meaning 
which  deprives  a  citizen  of  the  rights  that 
he  has  reserved  to  himself  in  the  organic 
law.  In  our  state  It  seems  to  be  rather  a 
fundamental  proposition,  and  so  stated  in  our 
statutory  law,  that  the  wording  of  our  writ- 
ten law  shall  be  Interpreted  or  given  the  ordi- 
nary meaning  of  those  words ;  that  is,  accord- 
ing to  the  plain  import  of  the  words  used. 
If  our  Constitution  means  anything  when  it 
says  that  no  person  for  the  same  offense  shall 
be  twice  put  in  jeopardy  of  life  or  liberty, 
or  that  he  shall  not  again  be  pat  upon  trial 
for  the  same  offense  after  a  verdict  of  not 
guU^  before  a  court  of  competent  Jurisdic- 
tion, it  means  what  it  says.  The  language 
used  is  plain,  unambiguous,  and  would  hard- 
ly need  construction.  What  may  be  an  of- 
fense, or  the  same  offense,  has  been  discuss- 
ed by  various  courts,  but  always,  or  practical- 
ly so,  in  connection  with  the  particular  stat- 
ute, or  the  environments  of  the  case  made 
under  the  particular  statute.  The  Legisla- 
ture has  been  confided,  it  seems,  with  rather 
ample  authority  to  create  offenses,  and  has 
done  so  with  marvelous  energy.  That  body- 
Is  authorized  to  define  and  classify  offenses, 
and  make  each  Independent  of  the  other,  and 
the  punishment  in  each  offense  dependent  \s^ 
on  the  particular  definition  stated,  and  the 
courts  would  not  be  authorized  to  interfere 
with  these  offenses  or  give  them  a  different 
meaning  from  that  intended  by  the  Iiegisla- 
ture. 

In  the  case  of  Hirsbfield  v.  State,  11  Tex. 
App.  207,  Judge  Hurt  went  into  somewhat  of 
a  discussion  as  to  what  is  the  same  offense 
in  regard  to  two  statutes  involved  in  that  de- 
cision. The  question  at  Issue  in  the  Hirsh- 
field  Case  was  whether  or  not  a  party  could 
be  convicted  for  swindling  under  a  certain 
statute,  when  that  statute  provided,  if  the 
facts  constituted  any  other  offense  than 
swindling,  the  party  should  not  t>e  charged 
with  Bwindliug;  but  he  should  be  charged 
under  the  other  statute  and  with  the  other 
offense.  He  discussed  the  subject  from  the 
standpoint  of  these  two  statutes,  that  the 
same  acts  were  necessary  to  constitute  a  vio- 
lation of  both.  When  viewed  In  the  light  of 
the  question  discussed  by  that  able  jurist, 
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the  HlrEhfleld  opinion  Is  correct;    but  It  has 
no  application  to  a  prosecution  where  the 
offense  has  degrees,  as  Is  the  case  here.    To 
quote  from  Judge  Hurt:    "But  to  the  proposi- 
tion.   Is  the  defense,  to  wit,  former  convic- 
tion of  the  swindling,  a  legal  one  to  the  in- 
dictment  for    uttering    this    forged    instru- 
ment?"    After  quoting  the  section  of  the 
Constitution  already  cited,  this  question  was 
asked:    "What  is  meant  by  the  term  'same 
offense?'    Does  it  mean  the  same  offense  eo 
nomine,  or  the  same  act  or  acts?    Let  us  con- 
sult our  Code.    From  it  we  learn  that  an  of- 
fense is   an  act  or  omission  forbidden   by 
positive  law,  and  to  which  is  annexed,  on 
conviction,  any  punishment  prescribed  by  this 
Code.    From  this  we  are  not  to  infer  that  a 
single  act  In  every  case  constitutes  an  of- 
fense.   In  a  great  many  offenses  several  acts 
are  necessary  to  constitute  an  offense.    These, 
however,  under  this  definition  are  considered 
the  act  which  is  forbidden  or  punished  by 
law.    To  these  acts  or  omissions  the  Code, 
in  most  of  the  cases,  has  given  names.    This, 
however,  is  conventional.    To  the  act  consti- 
tuting larceny  under  the  common  law,  the 
Code  gives  the  name  of  'theft'    But  baclt  to 
the  proposition:     The  Constitution  prohibits 
placing  a  citizen  twice  In  Jeopardy  for  the 
same  offense.    Is  the  name  given  to  the  act 
or  acts  which  constitute  the  offense  to  con- 
trol when  we  are  seelcing  to  determine  wheth- 
er it  t>e  the  same  offense  or  not,  or  must  we 
not  look  to  the  act  or  acts,  or  the  omissions, 
prohibited  and  punished  by  the  Code,  In  order 
to  determine  this  question?     We  must,  in 
determining  whether  they  are  the  same  of- 
fense or  not,  look  to  the  act,  acts,  or  omis- 
sions;  for  these,  and  not  the  name  by  which 
they  are  called,  are  denounced  by  the  Code. 
We  therefore  conclude  that  a  person  shall 
not  be  twice  put  in  Jeopardy  for  the  same  act, 
acts,  or  omission,  which  are  forbidden  by 
positive  law,  and  to  which  Is  annexed,  on 
conviction,  any  punishment  prescribed  In  the 
Code.    A  conviction,  therefore,  for  swindling, 
which  rests  upon  and  is  supported  alone  by 
the  act  of  passing  as  true  the  Instrument  set 
forth  In  this  indictment,  is  a  full  and  com- 
plete satisfaction  of  the  law  which  forbids, 
and  upon  conviction  prescribes  a  punishment 
for,  said  act.    The  act  of  knowingly  passing 
as  true  a  forged  Instrument  is  denounced  by 
positive    law,    with    a    punishment    annexed 
which. iff  prescribed  by  the  Code.     This  act, 
as  was  foreseen  by   our  lawmakers,  enters 
into   and   constitutes  the   vital   elements   of 
at  least  two  offenses,  to  wit,  swindling  and 
Imowingly  uttering  a  forged  Instrument  as 
true.     The  act,  however,  being  the  offense, 
and  not  the  name,  a  conviction  for  this  act 
would  be  a  complete  satisfaction  of  the  vio- 
lated law.    But  we  are  met  Just  here  with 
the  proposition  that,  as  the  defendant  could 
not  have  been  convicted,   under   the   indict- 
ment for  swindling,  of  the  offense  of  know- 
ingly passing  as  true  a  forged  instrument, 
therefore  he  cannot  plead  this  conviction  for 


swindling  to  a  prosecution  for  uttering  a 
forged  instrument.  We  are  aware  that  In 
Thomas  v.  State,  40  Tex.  36,  and  the  text- 
books generally,  this  pro]x>sition  is  stated, 
and  as  a  general  proposition  we  think  it  is 
correct.  But  it  must  be  lx>me  in  mind  that 
there  Is  another  principle  applicable  to  this 
subject  of  Jeopardy,  which  Is  quite  distinct 
from  that  which  obtains  In  pleas  of  former 
conviction  or  acquittal  generally.  This  is  the 
doctrine  of  carving,  and  is  explicitly  recog- 
nized and  effectually  applied  in  a  number 
of  cases  by  our  Supreme  Court  and  Court  of 
Appeals.  Qultzow  v.  State,  1  Tex.  App.  47, 
28  Am.  Rep.  396;  Wilson  v.  State,  45  Tex. 
76,  23  Am.  Rep.  602;  State  v.  Damon,  2 
Tyler  (Vt)  387;  State  v.  WUUams,  10  Humph. 
(Tenn.)  101;  Laupher  v.  State,  14  Ind.  327; 
State  V.  Nelson,  29  Me.  329;  Ben  v.  State, 
22  Ala.  9,  58  Am.  Dec.  234 ;  Rex  v.  Benford, 
Burr.  080;  Clem  v.  State,  42  Ind.  420,  13 
Am.  Rep.  369." 

Without  discussing  the  question  of  the  doc- 
trine of  carving  as  applicable  to  the  plea  of 
former  conviction  and  acquittal,  as  announc- 
ed in  the  Qultzow  and  other  cases,  and  fol- 
lowed In  a  long  line  of  subsequent  cases, 
we  pass  a  portion  of  the  Hirshfleld  Case  to 
this  point:  "We  will  not  discuss  the  very 
perplexing  question  which  arises  in  a  case 
where  the  first  indictment  covered  a  part 
only  of  the  acts  or  grounds  which  are  occu- 
pied by  the  allegations  of  the  second ;  for  a 
conviction  of  the  swindling  In  this  case  re- 
quired every  act,  and  utilized  the  whole 
ground  which  Is  covered  by  the  offense  of 
uttering  a  forged  instrument  The  knowl- 
edge, intent,  and  acts  which  constitute  utter- 
ing a  forged  instrument  were  not  only  the 
necessary  means  in  this  case,  but  were  ac- 
tually applied  to  obtain  the  conviction  of 
swindling.  This  twing  the  case,  the  convic- 
tion for  swindling  could  be  interposed  to  a 
prosecution  for  uttering  the  forged  lostru- 
me&t  and  If  this  can  be  done  the  effect  would 
be  to  take  the  case  out  of  the  operation  of 
article  448,  which  defines  another  offense, 
thus  accomplishing  the  very  ends  expressly 
forbidden  by  article  773  of  the  Penal  Code." 
Then,  to  sum  up.  Judge  Hurt  says:  "We 
therefore  conclude:  (1)  That  under  the  Con- 
stitution, In  regard  to  Jeopardy,  'no  person 
shall  be  twice  put  in  Jeopardy  for  the  same 
act  or  omission,  whether  the  offense  be  the 
same  eo  nomine  or  not' ;  (2)  that  a  conviction 
of  the  swindling  in  this  case  can  be  pleaded 
in  bar  to  a  prosecution  for  uttering  a  forged 
instrument;  (3)  and  that  this  conviction  (be- 
ing a  good  bar  to  a  prosecution  for  uttering 
the  forged  instrument)  has  the  effect  to  take 
the  case  out  of  the  operation  of  the  law  de- 
fining another  offense,  and  therefore  Illegal." 
The  case  was  reversed  and  the  prosecution 
dismissed.  The  Hirshfleld  Case  was  followed 
In  the  latter  case  of  Wltherspoon  v.  State 
(Tex.  Cr.  App.)  37  S.  W.  434,  and  in  Scott 
V.  State,  40  Tex.  Cr.  R.  108,  48  S.  W.  523. 
Judge  Hurt  also  participated  in  the  rendi- 
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tlon  of  the  'Wltherspoon  Case,  which  reaf- 
firms the  doctrine  announced  In  the  Hlnih- 
fleld  Case. 

If  I  understand  the  doctrine  of  the  Hirsh- 
field  Case,  carried  to  Its  legitimate  end  and 
purpose,  the  state  would  be  in  a  very  serious 
condition  In  regard  to  appellant's  case  here, 
because,  whether  the  conviction  was  for  mur^ 
der  or  manslaughter,  the  Identical  act  had 
to  be  economized  In  order  to  obtain  the  con- 
viction; the  difference  between  the  two  of- 
fenses of  murder  and  manslaughter  being 
found  In  the  fact  that  one  requires  malice 
and  the  other  the  absence  of  malice,  and  by 
a  party  whose  mind  was  actuated  by  a  want 
of  sufficient  ability  to  contemplate  the  nature 
and  consequences  of  his  act  The  act  of 
shooting  was  the  same,  whether  it  was  man- 
slaughter or  murder.  The  parties  engaged  In 
the  prosecution  are  the  same.  The  difference, 
as  before  stated,  between  the  offense  of  mur- 
der and  manslaughter,  is  found  in  the  pecul- 
iar facts  which  distinguish  the  two  offenses 
under  the  statutory  definition  of  each.  To 
have  followed  the  rule  Insisted  on  by  the 
prosecution  In  this  case,  as  applied  to  the 
Hirshfleld  and  Wltherspoon  decisions,  would 
have  exonerated  appellant  absolutely  from 
all  prosecution  by  reason  of  his  acquittal  of 
the  two  degrees  of  murder,  If  It  be  a  fact 
that  it  was  the  same  offense,  for  the  real 
act  was  the  same.  Under  that  decision  ap- 
pellant should  have  been  discharged.  Judge 
Hurt  did  not  understand  the  Hirshfield  Case, 
when  he  wrote  it,  should  have  the  effect 
sought  to  be  given  it  now,  and  this  Is  found 
In  the  further  fact  that  while  upon  the 
bench  he  sanctioned  the  Parker  Case,  22  Tex.- 
App.  105,  8  S.  W.  100,  and  the  Fuller  Case, 
30  Tex.  App.  559,  17  S.  W.  1108,  and  the 
Conde  Case  and  MIxon  Case,  supra,  and  that 
question  as  decided  In  those  cases,  as  long 
as  he  remained  upon  this  court ;  and  that  he 
also  adhered  to  the  decision  of  the  Hirsh- 
fleld Case  when  the  question  there  Involved 
came  again  before  this  court  is  demonstrated 
by  the  decision  in  the  Wltherspoon  Case,  su- 
pra, and,  further,  he  did  recognize  both  lines 
of  decisions  to  be  correct 

Judge  Hurt  also  rendered  an  opinion,  which 
it  may  not  he  amiss  to  refer  to  for  a  moment 
—the  Whltford  Case,  324  Tex.  App.  489,  6  S. 
W.  537,  5  Am.  St  Rep.  896.  In  that  case, 
which  was  a  charge  of  conspiracy  to  commit 
burglary,  appellant  set  up  the  fact  that  he 
had  previously  been  convicted  of  the  bur- 
glary. The  question  came  as  to'  whether  or 
not,  having  l)een  convicted  of  the  burgjary, 
the  facts  used  in  convicting  of  the  burglary 
could  be  used  to  prove  the  previous  conspire 
acy.  A  plea  denominated  "former  Jeopardy" 
was  Interposed,  which  was  stricken  out  by 
the  trial  court.  The  question  turned  on 
whether  or  not  the  ruling  of  the  trial  court 
was  correct  Judge  Hurt  speaking  for  the 
court,  held  In  the  negative,  placing  it  purely 
and  simply  upon  the  statute,  which  provides 
that  when  the  conspiracy  to  commit  a  felony 


has  been  agreed  to,  the  offense  of  conspiracy 
is  complete,  whether  the  crime  about  which 
the  conspiracy  was  formed  was  executed  or 
not;  that  they  were  different  offenses,  made 
so  by  the  statute,  occupying  different  terri- 
tory, and  usually  requiring  or  based  upon 
different  facts — and  the  doctrine  was  there 
laid  down  that  if  the  same  evidence  had  been 
required  In  both  cases,  conspiracy  and  bur- 
glary, the  doctrine  of  carving  would  apply, 
which  Is  but  a  different  way  of  putting  Jeop- 
ardy, and  in  such  case  the  accused  could  not 
be  prosecuted  for  the  second  offense.  It 
would  hardly  be  contended,  in  a  homicide 
case,  where  the  facts  show  conclusively  the 
homicide  was  committed  in  the  perpetration 
of  robbery,  that  appellant  could  be  convicted 
of  manslaughter,  because  the  Legislature  has 
made  the  offense  of  murder  in  the  way  indi- 
cated, and  manslaughter  with  its  entirely 
different  Intents  and  constituent  elements 
different  offenses.  A  homicide  committed  in 
the  i>erpetration  of  rape  would  not  support 
or  Justify  a  conviction  for  manslaughter, 
simply  for  the  reason  the  Legislature  has 
provided  the  other  way.  The  Legislature  had 
the  power  to  carve  out  offenses  and  grade 
them,  such  as  is  done  in  homicide.  The 
Hirshfleld  Case  was  not  discussing  such  of- 
fenses. 

The  trial  of  an  accused  person,  finding  him 
guilty  of  an  offense  of  the  lower  grade,  rather 
than  the  higher  charged  In  the  indictment 
is  such  an  acquittal  of  the  higher  charge  as 
will  protect  him  from  danger  of  conviction 
of  the  higher  offense  on  a  second  trial,  and 
the  authorities  so  hold,  and  that,  when  he 
moves  for  a  new  trial,  such  motion  is  based 
on  the  issue  which  has  been  determined 
against  him,  and  be  therefore  waives  his  con- 
stitutional guarantee  that  he  shall  not  be 
twice  put  in  Jeopardy  for  the  offense  of  which 
he  was  found  guilty,  only  so  far  as  is  neces- 
sary to  obtain  a  new  trial  on  that  Issue.  He 
does  not  waive  his  constitutional  right  as  to 
those  degrees  of  the  offense  of  which  he  was 
by  the  verdict  expressly  or  inferentlally  ac- 
quitted ;  nor  can  he  be  retried  for  any  higher 
grade  of  offense  than  that  of  which  he  was 
found  guilty  on  the  former  trial.  Const  art 
1,  8  14;  Code  Cr.  Proc.  arts.  9,  20,  561,  762. 
The  cases  In  this  state  have  already  been 
cited  in  the  former  part  of  this  opinion.  See, 
also,  Lopez  v.  State,  2  Tex.  App.  204 ;  Blade 
V.  State  (Tex.  Cr.  App.)  68  S.  W.  683;  Cole- 
man V.  State,  43  Tex.  Cr.  R.  280,  65  S.  W. 
90 ;  Davis  v.  State,  89  Tex.  Cr.  R.  681,  47  S. 
W.  978 ;  Code  Cr.  Proc.  art  590.  In  addition 
to  those  I  desire  to  cite  other  cases,  as  fol- 
lows: State  V.  Leavitt  87  Me.  79,  82  AtL 
787 ;  State  v.  Leavitt  87  Me.  72,  32  Atl.  789; 
Bell  V.  State,  48  Ala.  684,  17  Am.  Rep.  40; 
Lewis  V.  State,  51  Ala.  1 ;  Fields  v.  State,  52 
Ala.  348 ;  Nutt  v.  State,  63  Ala.  180 ;  Smith 
V.  State,  68  Ala.  424;  Johnson  v.  State,  29 
Ark.  81,  21  Am.  Rep.  154 ;  People  v,  Gilmore, 
4  Cal.  376,  60  Am.  Dec.  620 ;  People  v.  Back- 
us, 5  Cal.  275;  People  t.  Apgar,  35  Cal.  389; 
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Jordan  v.  State,  22  Ga.  545;  Brennan  v.  Peo- 
ple, 15  111.  511 ;  Barnett  v.  People,  54  111.  325; 
Sipple  V.  People,  10  111.  App.  144;  State  v. 
Tweedy,  11  Iowa,  350;  State  v.  Clemons,  51 
Iowa,  274,  1  N.  W.  646;  State  v.  Homsby,  8 
Rob.  (La.)  583,  41  Am.  Dec.  314;  State  v. 
Chandler,  5  La.  Ann.  489,  62  Am.  Dec.  599; 
State  y.  Desmond,  5  La.  Ann.  398;  State  v. 
Byrd,  31  La.  Ann.  419 ;  State  y.  Dennison,  81 
La.  Ann.  847;  State  v.  Leasing,  16  Minn.  75 
(Gil.  64) ;  Morris  v.  State,  8  Smedes  &  M. 
(Miss.)  762;  Hurt  v.  State,  25  Miss.  378,  59 
Am.  Dec.  225;  State  v.  Ball,  27  Mo.  324; 
State  T.  Ross,  29  Mo.  32;  State  r.  KatUe- 
mann,  86  Mo.  105;  State  v.  Smith,  63  Mo. 
130;  State  ▼.  Norvell,  2  Yerg.  (Tenn.)  24,  24 
Am.  Dec.  458;  Campbell  r.  State,  9  Yerg. 
(Tenn.)  333,  30  Am.  Dec.  417;  Slaughter  v. 
State,  8  Humph.  (Tenn.)  410;  Livingston  r. 
Commonwealth,  14  Grat.  (Va.)  592 ;  Stuart  v. 
Commonwealth,  28  Grat.  (Va.)  950;  State  T. 
Martin,  30  Wis.  216,  11  Am.  Rep.  567;  State 
T.  Belden,  33  Wis.  121,  14  Am.  Rep.  74a 

It  has  also  always  been  held  that  where 
an  Indictment  contains  different  counts,  and 
the  accused  has  entered  a  general  plea  of 
not  guilty,  and  has  gone  to  trial  upon  the  In- 
dictment as  presented,  and  was  convicted  up- 
on one  of  the  counts,  and  the  verdict  was 
silent  as  to  the  other  counts,  the  legal  effect 
of  such  verdict  is  an  acquittal  of  all  other 
counts  except  that  specified  by  the  Jury.  See 
Wharton,  Criminal  Pleading  and  Practice,  | 
740;  Nabors  v.  State,  6  Ala.  200;  Nancy  v. 
State,  6  Ala.  483;  Bell  v.  State,  48  Ala.  684, 
17  Am.  Rep.  40;  Stephen  v.  State,  11  Ga. 
226;  Hay  worth  v.  State,  14  Ind.  690;  Clem 
V.  State,  42  Ind.  420,  13  Am.  Rep.  369;  Blt- 
tlngs  V.  State,  56  Ind.  101.  There  are  several 
other  cases  from  Indiana  holding  the  same 
doctrine.  See,  also.  State  v.  McNaught,  36 
Kan.  624,  14  Pac.  277;  State  v.  Phinney,  42 
Me.  384;  State  v.  Watson,  63  Me.  128;  Edger^ 
ton  V.  Commonwealth,  5  Allen  (Mass.)  514; 
Morris  v.  State,  8  Smedes  &  M.  (Miss.)  762; 
Swinney  y.  State,  8  Smedes  &  M.  (Miss.)  676 ; 
State  V.  Brannon,  55  Mo.  63,  17  Am.  Rep. 
643;  State  v.  Cofer,  68  Mo.  120;  State  v. 
Gannon,  11  Mo.  App.  502;  Guenther  v.  Peo- 
ple, 24  N.  T.  100;  People  v.  Dowling,  84  N. 
T.  478;  Girts  v.  Commonwealth,  22  Pa.  351; 
Livingston  v.  Commonwealth,  14  Grat  (Va.) 
592),  In  this  state  It  is  also  the  settled  law 
that  where  an  Indictment  contains  more  than 
one  count,  and  the  court  submits  but  one  of 
the  counts,  it  Is  tantamount  to  an  election, 
which  is  binding  upon  the  state.  Of  course, 
the  election  would  be  binding  if  the  represen- 
tative of  the  state  were  to  make  such  an 
election,  and  it  is  the  settled  rule  in  Texas 
that,  wherever  a  party  has  pleaded  to  an 
Indictment  and  been  placed  upon  trial,  Jeop- 
ardy attaches  at  once  and  as  to  all  counts  to 
which  he  pleads.  See  Rudder  v.  State,  29 
Tex.  Or.  App.  262,  16  S.  W.  717.  The  fact 
that  under  some  circtuustances  the  discharge 
of  the  Jury  impairs  appellant's  right  of  Jeop- 
ary  does  not  infringe  the  rule  stated  in  the 


Rudder  Case,  as  a  general  proposition.    See, 
also,  Powell  v.  State,  17  Tex.  Cr.  App.  345. 

The  doctrine  laid  down  by  the  Parlcer 
Case,  and  that  line  of  authorities,  including 
Pickett's  Case,  is  believed  to  be  correct  by 
the  writer.  If  the  constitutional  provisions 
(article  1,  f  14)  and  the  statutory  enactments 
as  found  in  the  Code  of  Criminal  Procedure 
(articles  9,  20,  561,  subd.  2,  and  article  762, 
and  notes)  are  of  any  effect,  or  to  be  regard- 
ed and  given  effect,  then  appellant's  conten- 
tion is  correct.  Article  561,  subd.  2,  reads 
as  follows:  "That  he  has  been  before  acquit- 
ted by  a  Jury  of  the  accusation  against  bim, 
in  a  court  of  competent  Jurisdiction,  wheth- 
er the  acquittal  was  regular  or  Irregular." 
Article  20,  supra,  provides:  "By  the  provi- 
sions of  the  Constitution  an  acquittal  of  the 
defendant  exempts  him  from  a  second  trial 
or  a  second  prosecution  for  the  same  offense, 
however  irregular  the  proceedings  may  have 
been ;  but  if  the  defendant  shall  have  been 
acquitted  upon  trial  In  a  court  having  no 
Jurisdiction  of  the  offiense,  he  may,  neverthe- 
less, be  prosecuted  again  In  a  court  having 
Jurisdiction."  Article  9,  supra,  provides: 
"No  person  for  the  same  offense  shall  be 
twice  put  in  Jeopardy  of  life  or  liberty ;  nor 
shall  a  person  be  again  put  upon  trial  for 
the  same  offense  after  a  verdict  of  not  guilty 
in  a  court  of  competent  Jurisdiction."  Arti- 
cle 762  of  the  Code  of  Criminal  Procedure 
thus  provides:  "If  a  defendant,  prosecuted 
for  an  offense  which  Includes  within  it  lesser 
degrees,  be  convicted  of  an  offense  lower 
than  that  for  which  he  is  Indicted,  and  a 
new  trial  be  granted  him,  or  the  Judgment  be 
arrested  for  any  cause  other  than  the  want 
of  Jurisdiction,  the  verdict  upon  the  first 
trial  shall  be  considered  an  acquittal  of  the 
higher  offense ;  but  he  may  upon  a  second 
trial  be  convicted  of  the  same  offense  of 
which  he  was  before  convicted,  or  any  other 
inferior  thereto."  Article  9  is  a  copy  of 
section  14  of  the  Bill  of  Rights,  Murder  of 
either  degree  is  not  the  "same  offense"  as 
manslaughter.  Manslaughter  is  not  the 
"same  offense"  as  negligent  homicide;  neg-  ^ 
Ugent  homicide  is  not  the  "same  offense"  as 
manslaughter;  neither  are  the  "same  of- 
fense" as  assault  with  intent  to  murder ;  and 
there  is  a  broad  distinction  between  aggra- 
vated assault  and  murder,  manslaughter, 
negligent  homicide,  or  an  assault  with  intent 
to  murder.  If  an  accused  party  can  be  con- 
victed of  manslaughter  on  evidence  which 
shows  only  murder  in  the  first  or  second  de- 
gree, then  the  Legislature  used  very  inapt 
words  to  define  their  Intent  and  purpose,  and 
their  power  to  use  appropriate  language  In 
defining  murder  and  manslaughter  was  rath- 
er limited.  That  they  made  them  different 
offenses  is  evidenced  by  the  fact  that  they 
defined  them  differently,  even  giving  them 
different  names. 

Article  751  of  the  Code  of  Criminal  Pro- 
cedure provides:    "Where  a  prosecution  is 
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for  an  offense  consisting  of  different  degrees, 
the  jury  may  find  the  defendant  not  guilty 
of  the  higher  degree  (naming  It),  but  guilty 
of  any  degree  Inferior  to  that  charged  in  the 
indictment  or  information."  Article  752, 
Code  Cr.  Proc.,  provides:  "The  following  of- 
fenses include  different  degrees:  (1)  Murder, 
which  Includes  all  the  lesser  degrees  of  cul- 
pable homicide,  and  also  an  assault  with  In- 
tent to  commit  murder.  (2)  An  assault  with 
latent  to  commit  any  felony,  which  Includes 
all  assaults  of  an  Inferior  degree."  An  in- 
dictment charging  murder,  which  means  mur- 
der in  the  first  and  second  degrees,  under 
article  752,  may  also  Include  manslaughter, 
negligent  homicide,  and  assault  with  Intent 
to  murder,  or  any  other  culpable  homicide 
designated  In  statute.  Now,  If  the  party  be 
acquitted  of  murder,  and  Is  again  placed  up- 
on trial  for  manslaughter,  and  the  evldeace 
Shows  murder,  and  excludes  manslaughter, 
and  a  conviction  can  be  sustained  for  man- 
slaughter upon  that  evidence,  then  upon  the 
same  theory  and  upon  like  evidence  he 
could  be  convicted  of  negligent  homicide  In 
either  or  both  degrees,  homicide  In  either 
or  both  degrees,  or  an  assault  with  intent 
to  murder.  This  proposition  would  hard- 
ly be  maintained  as  correct,  especially  with 
reference  to  negligent  homicide,  for  under 
either  one  of  those  offenses  the  Intention 
to  kill  must  be  wanting  In  order  to  con- 
stitute the  act  negligent  homicide,  yet  cul- 
pable homicide  Is  included  by  virtue  of  this 
statute  as  a  degree  of  murder.  Flynn  v. 
State,  43  Tex.  Cr.  R.  407,  G6  S.  W.  551. 
There  Is  a  marked  distinction  between  the 
proposition  that  a  party  may  not  be  convict- 
ed on  a  subsequent  trial  of  an  inferior  grade 
of  homicide  upon  testimony  showing  only  the 
higher  grade,  when  he  has  been  acquitted  of 
the  higher  grades  on  the  former  trial  and 
the  proposition  that  he  may  be  convicted  of 
the  lesser  grade  when  originally  on  trial  on 
all  grades  before  any  acquittal  occurs.  In 
the  first  Instance  he  has  been  acquitted  on  all 
higher  degrees;  in  the  second  he  has  not 
been  acquitted  of  any  degree.  The  main  rea- 
son for  this  distinction  is  found  in  the  doc- 
trine of  Jeopardy  and  former  acquittal  or 
conviction,  as  the  case  may  be.  There  Is 
no  constitutional  Inhibition  as  to  one,  but 
there  is  positive  prohibition  as  to  the  other, 
not  only  so  In  the  Constitution,  but  express- 
ly so  by  reason  of  the  act  of  the  Legislature 
cited,  supra.  So  much  for  the  general  prop- 
osition. We  might  pursue  comparisons  and 
Illustrations  in  theft,  forgery,  and  other 
crimes;    the  principle  being  the  same. 

In  regard  to  the  question  as  presented  in 
the  case,  I  do  not  believe  the  charge  retjuost- 
ed  by  appellant  to  acquit  if  the  evidence 
sho'wed  murder  in  the  first  or  second  degree 
should  have  been  given,  unless  there  was 
wanting  evidence  to  prove  the  state's  case 
of  manslaughter.    Scrogglus  and  Pickett  Cas- 


es, supra.  But  the  writer  Is  fully  per- 
suaded that  where  the  state  has  no  evidence 
upon  which  to  predicate  a  conviction  for 
manslaughter,  or  negligent  homicide,  as  the 
case  may  be,  and  must  rely  alone  upon  evi- 
dence of  murder,  where  an  acquittal  has  been 
obtained  for  that  offense,  then  the  accused 
would  have  a  right  to  an  Instruction  of  ac- 
quittal ;  otherwise.  It  occurs  to  me  that  the 
constitutional  guaranties  and  legislative  en- 
actments would  be  more  than  worthless  and 
idle  vagaries.  Be  It  understood  that  this 
court  did  not  ordain  the  Constitution,  nor 
did  it  Include  or  insert  one  single  plank  in 
it,  nor  create  the  acts  of  the  Legislature; 
but  this  court's  mission  as  a  court  is  simply 
to  enforce  these  provisions  of  law  as  we 
find  them,  and  as  long  as  the  acts  of  the 
Legislature  are  In  accordance  with,  or  rather 
not  antagonistic  to,  the  Oonstltntlon,  so  far 
as  the  courts  are  concerned,  they  must  stand 
until  repealed  by  legislative  authority. 

For  the  reasons  Indicated  In  regard  to  the 
errors  of  commission  and  omission,  referred 
to  In  this  case,  the  Judgment  ought  to  be  re- 
versed, and  the  cause  remanded. 


GRIFFIN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  14 

3908.) 

1.  Weapons  (J  17*)— Carbtino  Piarroi^Evi- 

DENCE. 

The  state,  in  rebuttal  of  defendant's  con- 
tention, on  a  prosecution  for  carrying  a  pistol, 
that  he  was  carrying  it  home,  may  show  be 
bad  turned  aside  from  his  journey  home  and 
become  engaged  in  a  personal  difficulty. 

[Ed.  Note.— For  other  case.s,  see  Weapons, 
Cent.  Dig.  J  27 ;  Dec.  Dig.  f  17.*] 

2.  Ckiminai,  Law   (J    1144*)— Appeait-Phe- 

SUMPTION. 

Tbongb  the  complaint,  on  which  was  based 
the  information,  shows  that  it  was  originally 
filed  in  a  justice  court,  yet  it,  with  the  informa- 
tion, having  been  filed  in  the  county  court  many 
months  before  tiie  trial  there,  is  to  be  assumed 
that  the  case  was  legally  filed  there,  where  alone 
it  might  be  properly  tried. 
.  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  1144.*] 

Appeal  from  Nacogdoches  County  Court; 
O.  D.  Mims,  Judge. 

Cal  Grlffln  appeals  from  a  conviction.  Af- 
firmed. ^** 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

BAMSEY,  J.  The  appellant  was  charged 
by  Information  In  the  county  court  of  Nacog- 
doches county  with  the  offense  of  unlawfully 
carrying  on  and  about  his  person  a  pistol. 
On  trial  he  was  convicted,  and  his  punish- 
ment assessed  at  a  fine  of  $12$  and  30  days' 
confinement  In  the  county  Jail. 

The  evidence  was  undisputed  that  api>el- 
lant  had  on  his  person  a  pistol.  His  defense 
was.  In  substance,  that  the  pistol  had  been 
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given  to  blm  by  one  Blsbop  to  carry  to  bis 
(appellact's)  home,  and  that  when  discovered 
with  the  pistol  upon  bis  person  he  was  in  the 
act  of  carrying  the  pistol  to  his  home.  The 
record  Is  full  of  testimony  touching  a  person- 
al difficulty  between  one  I.  M.  Shepherd  and 
a  brother  of  appellant,  In  which,  to  some  ex- 
tent at  least,  appellant  intervened.  An  ob- 
jection is  made  that  all  this  testimony,  in  re- 
spect to  the  difttculty,  was  improperly  receiv- 
ed, and  that  its  effect  was  to  prejudice  ap- 
I)ellant'8  cause.  We  believe  that  some  of  the 
details  of  this  difficulty  might  well  bare  been 
omitted,  and  yet  it  would  have  been  very 
difficult.  If  not  Impossible,  to  have  shown  the 
facts,  and  developed  the  possession  by  appel- 
lant of  the  pistol  and  the  circumstances  of 
Ills  having  the  same,  without  going  to  some 
length  Into  the  details  of  this  difficulty.  In- 
deed, an  intelligent  account  of  the  dream- 
stance  of  appellant's  having  the  pistol  would 
have  been  Incomplete  without  a  substantially 
full  statement  of  the  difficulty  in  question. 

Besides,  In  view  of  the  contention  of  the 
state  in  rebuttal  of  the  claim  of  appellant 
that  he  was  carrying  the  pistol  home.  It  was, 
under  all  the  decisions,  competent  to  be 
shown  that  he  had  turned  aside  from  his 
Journey  home  and  become  engaged  In  a  per- 
sonal difficulty.  This  was  submitted  to  the 
Jury  in  this  language:  "You  are  farther  In- 
structed that  if  you  believe  from  the  evidence 
that  the  defendant  was  given  the  pistol  by 
one  Lee  Bishop,  who  was  stopping  at  the 
home  of  defendant,  with  the  request  from 
said  Bishop  that  he  (defendant)  tal^e  said  pis- 
tol for  him  to  his  (defendant's)  home,  and  you 
further  believe  from  the  evidence  that  de- 
fendant thus  came  into  the  possession  of  said 
pistol,  and  that  at  the  time  he  was  seen  with 
the  same  he  was  proceeding  on  his  way  home 
along  a  route  a  person  would  usually  or  or- 
dinarily travel  in  going  from  the  place  where 
defendant  claims  to  have  been  given  said 
pistol  by  the  said  Lee  Bishop  to  defendant's 
said  home,  you  will  acquit  the  defendant; 
and  this,  although  you  may  believe  from  the 
evidence  that  defendant,  while  thus  proceed- 
ing on  his  way  home,  became  involved  in  a 
difficulty  with  one  1.  M.  Shepherd,  or  any 
other  person,  and  that  In  said  difficulty  de- 
fendant used  said  pistol  as  a  weapon  of  of- 
fense or  defense.  The  right  or  wrong  of  the 
defendant's  said  acts  in  said  difficulty  will 
not  be  considered  by  you  as  determining  the 
guilt  or  Innocence  of  defendant  in  this  case, 
except  in  so  far  as  they  may  show  or  tend  to 
show  the  purpose  of  defendant  in  having  said 
pistol;  and  if  upon  the  whole  of  the  evidence 
(not  considering  the  right  or  wrong  of  de- 
fendant's acts  in  said  difficulty,  or  those  of 
his  brother.  Mart  Griffin)  you  have  a  reason- 
able doubt  of  defendant's  guilt,  you  will  ac- 
quit blm.  You  are  charged  that,  while  the 
defendant  would  have  the  right  to  carry  said 
pistol  home  from  the  place  he  claims  to  have 
obtained  It  under  the  circumstances  he  claims 
to  have  received  it,  it  would  be  his  duty 


while  be  so  carried  !t  to  proceed  on  his  way 
home  with  it  in  a  reasonable  time  after  he  re- 
ceived it,  and  along  a  route  a  person  would 
usually  or  ordinarily  travel  In  going  to  de- 
fendant's home  from  the  place  be  claims  to 
have  received  the  pistol  from  said  Lee  Bish- 
op, and  he  would  not  have  the  right  to  turn 
aside  or  deflect  from  the  route  he  was  so 
traveling  in  going  to  bis  home  and  volunta- 
rily engage  in  a  quarrel  or  fight  with  another 
person,  or  so  Join  his  brother.  Mart  Griffin, 
in  a  voluntary  quarrel  or  fight  with  another 
person;  and  this,  although  you  may  believe 
from  the  evidence  that  the  defendant  was 
lawfully  carrying  said  pistol  up  to  such 
time."  This  charge  follows  the  cases  of  Na- 
varro V.  State,  50  Tex.  Or.  B.  326,  96  S.  W. 
832;  Cordova  v.  State,  50  Tex.  Cr.  R.  353, 
97  S.  W.  87;  Granger  v.  State,  50  Tex.  Cr.  E. 
488,  98  S.  W.  836;  Irvin  v.  State,  51  Tex.  Cr. 
R.  52,  100  S:  W.  779;  Qnlnn  v.  State,  50  Tex. 
Cr.  R.  209,  96  a  W.  33;  Brown  v.  State,  51 
Tex.  Cr.  R.  423,  102  S.  W.  406.  We  have 
considered  the  special  charges  requested  by 
appellant,  and  think,  so  far  as  proper,  they 
were  included  In  the  general  charge  of  the 
court 

2.  Motion  was  made  in  the  court  below  to 
quash  the  Information.  From  the  bill  of  ex- 
ceptions It  appears  that  this  motion  was 
made  for  the  reason  that  the  same  is  not 
based  upon  any  complaint  filed  in  the  county 
court;  that  the  complaint  filed,  upon  which 
the  information  Is  based,  shows  that  it  was 
originally  filed  In  the  Justice  court  of  pre- 
cinct No.  6,  Nacogdoches  county,  Tex.,  and 
there  being  nothing  In  the  record  showing 
how  the  complaint  got  Into  the  county  court 
of  Nacogdoches  county,  Tex.,  and  there  beins 
no  authority  at  law  to  transfer  complaints 
filed  in  the  Justice  court  as  a  basis  for  the 
information  and  prosecute  same  in  said  last 
above-named  court,  and  because,  further,  the 
complaint  shows  upon  its  face  that  it  was 
not  made  under  the  authority  and  official  seal 
of  any  officer  designated  by  the  statute  and 
being  authorized  to  take  complaints  for  the 
prosecution  in  the  county  court.  It  appearing 
as  alleged  that  the  complaint  shows  to  have 
been  made  before  a  Justice  of  the  peace  of 
Nacogdoches  county,  and  not  before  him  as 
an  ex  officio  notary  public.  The  complaint,  as 
It  appears  In  the  record,  was  made  by  B.  L. 
Jopiing  on  the  eth  day  of  May,  1907.  It 
bears  the  file  mark  of  the  county  clerk  of 
Nacogdoches  county,  of  date  May  7,  1907. 
The  trial  was  had  on  the  28th  day  of  Janu- 
ary, 1908.  As  the  Justice  of  the  peace  had 
no  authority.  In  view  of  the  penalty  of  im- 
prisonment attached  to  the  offense,  to  try  the 
case,  and  Inasmuch  as  the  complaint,  with  the 
information,  was  filed  in  the  county  court 
many  months  before  the  trial,  it  Is  to  be  as- 
sumed that  the  case  was  legally  filed  in  the 
county  court,  where  alone  It  might  be  prop- 
erly tried. 

3.  The  case  is  essentially  one  of  fact,  and 
the  Jury  by  their  verdict  having  affirmed  the 
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Judgment  oa  the  facts  adrerse  to  appellant, 
we  believe  that  we  should  not  Interfere.  It 
l8,  tberefore.  ordered  that  the  Judgment  of 
the  court  below  be,  and  the  same  Is  hereby, 
la  all  things  affirmed. 


GRANT  et  al.  y.  STATB. 

(Court  of  Criminal  Appeals  of  Texaa.    Oct  14, 
1908.) 

1.  Lotteries  (8  29*)— Evidenob— Sdjtioiknot. 

Evidence  held  to  sustain  a  conviction  of 
conducting  a  lottery,  in  violation  of  Pen.  Code, 
art.  373. 

[Ed.  Note. — For  oth<>r  cases,  see  Lotteries, 
Cent.  Dig.  I  34 ;   Dec.  Dig.  {  29.*] 

2.  LoiTEBiES  (I  8*)— What  Conritdtxs. 

ESvery  drawing,  where  money  or  property 
is  offered  as  prizes  to  be  distributed  by  chance 
according  to  a  specified  scheme  or  plan,  and  a 
ticket  or  tickets  sold  which  entitles  the  holder 
to  money  or  proi>erty,  and  which  is  dependent 
upon  chance,  is  a  "lottery." 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Cent.  Dig.  i  3;   Dec  Dig.  8  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4245-4252 ;    vol.  8,  pp.  7710,  7711.] 

Appeal  from  Tom  Green  County  Court; 
Milton  Maya,  Judge. 

Sid  Grant  and  another  were  convicted  of 
conducting  a  lottery,  and  they  appeal.  Af- 
firmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellants  were  tried  to- 
gether before  the  court  without  the  Interven- 
tion of  a  Jury,  and  the  punishment  of  each  de- 
fendant assessed  at  a  fine  of  $100,  for  carry- 
ing on  a  lottery. 

The  evidence  in  the  case  Is  as  follows:  Sid 
Grant,  one  of  the  defendants,  after  t>eing  duly 
sworn,  testified:  "I  have  lived  In  San  Angelo, 
Tex.,  about  two  months.  My  partner  and  I, 
Sid  Terry,  have  been  engaged  In  the  business 
of  custom  tailors  at  San  Angelo  for  about  two 
months.  I  am  one  of  the  defendants  in  this 
case.  The  other  defendant  is  my  partner,  Sid 
Terry.  We  have  established  a  suit  club  in  our 
tailoring  business,  which  club  numbers  52. 
It  is  necessary  for  each  memt>er  of  the  club  to 
pay  $1  a  week  for  26  weeks  to  become  a  mem- 
ber of  the  club.  The  club  has  a  drawing  every 
seven  days,  on  each  Saturday  night  In  the 
drawings  all  of  the  52  members  are  interested. 
The  club  runs  .for  26  weeks,  and  one  suit  is 
disposed  of  at  each  drawing.  Ail  of  the  mem- 
bers pay  $1  per  week.  The  member  drawing 
a  suit  of  clothes  may  remain  in  and  pay  his  $1 
or  he  may  withdraw  from  the  club,  in  which 
event  we  seek  to  get  another  member  In  his 
place,  and  the  retiring  meml)er  is  no  longer  con- 
sidered a  member  of  the  club.  If  we  could  not 
get  a  new  member,  the  drawings  continue  with 
the  remaining  numbers.  We  value  the  suit  of 
clothes  which  is  drawn  at  $26,  and  the  suit  is 
worth  that  amount  of  money.     The  right  to 


participate  in  the  drawing  costs  $1,  which 
amount  is  the  week  dues  of  each  member. 
We  have  had  drawings  every  Saturday  night 
for  the  past  two  months,  at  each  of  which 
drawings  one  of  the  members  drew  a  suit  of 
clothes.  We  had  a  drawing  on  Saturday, 
March  7, 1908,  at  which  John  Holcomb,  one  of 
the  members  of  the  club,  drew  a  suit  of 
clothes.  He  has  not  yet  received  the  suit  of 
clothes,  because  tben  was  some  dcltiy  at  the 
factory.  We  took  his  measure,  and,  after 
sample  being  selected  by  him,  sent  the  order 
to  Meyer  &  Co.,  at  Chicago,  to  l>e  made  up. 
The  suit  of  clothes  was  not  present  at  the  time 
of  the  drawing.  This  is  the  manner  in  which 
ail  suits  are  made  and  delivered  to  the  suc- 
cessful party  at  each  drawing.  These  draw-. 
Ings  come  off  at  our  place  of  business.  We 
are  also  custom  tailors,  and  sell  suits  to  any 
customer  who  wants  them,  by  selecting  sample, 
taking  measure,  and  sending  tbem  off  to  tie 
made  at  some  tailoring  establishment  We 
have  a  room,  which  Is  our  place  of  business. 
In  the  city  of  San  Angelo,  where  we  take  the 
orders  for  suits  of  clothes.  The  manner  and 
mode  of  our  drawing  is  as  follows:  We  have 
checks,  numbered  from  1  to  52,  which  are 
put  into  a  bag  and  are  siiaken  by  some  in- 
terested party  (that  is,  a  member  of  the  club), 
and  one  check  is  drawn  from  this  bag  by  a 
disinterested  party  (that  Is,  a  person  who  is 
not  a  member  of  the  club).  Each  check  Is 
identified  by  the  number  on  It,  and  when  the 
check  Is  drawn  the  member  having  the  cor- 
responding numt)er  is  the  successful  party. 
We  take  the  member's  application  for  mem- 
bership, and  at  the  same  time  the  member 
pays  bis  $1  and  enters  the  club  we  give  him  a 
number.  We  furnish  the  checks  for  the  draw- 
ings, and  keep  possession  of  the  same  from  one 
drawing  to  another.  When  the  night  of  the 
drawing  arrives,  the  members  come  to  our 
place  of  business,  or  at  least  6  or  7  of  them, 
when  one  of  the  members  present  either  goes 
and  gets  the  bag  containing  the  checks,  or  we 
deliver  to  him  the  bag  when  called  upon,  and 
the  same  is  shaken,  and  the  drawing  takes 
place  as  I  have  stated  before.  If  a  member 
has  remained  in  the  dub  and  paid  his  $1  for 
one  week  or  more,  be  Is  entitled  to  credit  for 
the  amount  he  has  paid  in.  Any  member  may 
withdraw  at  any  time  he  desires,  and  at  the 
time  he  withdraws  he  is  entitled  to  a  credit 
of  the  amount  he  has  paid  in,  to  be  paid  to 
him  by  us  in  merchandise;  that  is,  be  may 
buy  a  suit  of  clothes,  an  overcoat  or  a  pair  of 
pants,  for  the  regular  purcliase  price,  and 
receive  a  credit  for  tlie  amount  that  he  has 
paid  in.  The  suit  of  clothes  that  was  drawn 
and  disposed  of  to  John  Holcomb  on  Saturday, 
March  7,  1908,  was  so  disposed  of  in  pursu- 
ance to  the  scheme  that  I  have  Just  told  the 
court  It  is  not  optional  with  us  to  discon- 
tinue a  meml>er  at  any  time  without  his  con- 
sent If  he  makes  his  payments.  In  starting 
our  club,  we  solicited  the  members.    We  had 
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«  piece  of  foolscap  paper  witb  numbers  on  it 
from  1  to  52,  and  -when  the  person  would  be- 
come a  member  we  would  write  bis  name  on 
the  paper  and  give  him  a  number ;  each  per- 
son Joining  the  club  paying  $1.  On  Saturday 
night  we  check  up  to  see  whether  the  members 
have  paid,  and  when  we  get  that  fixed  up, 
and  get  our  books  fixed,  we  take  out  the  mem- 
bershlf,  and  look  over  that,  and  see  whether 
the  club  Is  filled.  We  then  wait  for  the  mem- 
bers to  come  In,  and  wait  generally  until  6 
or  7  come,  to  see  that  every  thing  Is  fair.  We 
put  the  checks  into  a  bag;  but  we  have  noth- 
ing to  do  with  the  drawing  of  the  number,  nor 
has  any  one  In  our  employ  anything  to  do 
with  the  drawing.  The  drawing  then  takes 
place,  as  I  hare  before  stated.  When  the 
number  is  drawn  out,  it  is  shown  to  us,  or 
<Kie  of  us.  We  then  refer  to  the  corresimndlng 
number,  and  the  party  holding  the  same  is 
entitled  to  a  suit  of  clothes,  to  be  selected 
from  our  samples.  We  then  take  his  measure, 
after  the  party  has  selected  the  kind  of  doth 
and  style,  and  mail  the  same  to  our  tailors  to 
be  made  up.  If  upon  any  Saturday  night  all 
of  the  52  numbers  are  not  taken,  we  then  take 
from  the  bag  as  many  checks  as  the  club  is 
short,  and  the  numbers  are  taken  out  to 
correspond  with  the  numbers  not  taken,  and 
the  drawing  then  takes  place  by  us  putting  all 
the  numbers  which  are  taken  by  the  members 
Into  a  bag,  and  one  of  them  is  drawn  by  a 
disinterested  party.  The  party  drawing  has 
no  means  of  ascertaining  what  number  he  Is 
to  draw.  We  have  no  way  of  controlling 
which  nmnber  the  successful  party  draws,  nor 
have  either  of  us  any  Interest  in  which  one  of 
the  members  Is  successful.  We  give  a  suit  of 
clothes  at  each  drawing.  If  the  successful  par- 
ty drawing  the  suit  of  clothes  Is  not  present, 
we  then  notify  bim  that  he  has  drawn  a  suit, 
BO  that  he  may  come  In  and  have  his  measure 
taken.  He  has  the  right  to  select  from 
about  400  samples  which  we  have  In  our  place 
of  business.  Mr.  Holcomb  has  selected  his 
suit  of  clothes,  and  we  have  taken  his  measure 
and  sent  his  order  off  to  be  made  up.  Neither 
my  partner,  nor  myself,  nor  any  one  connect- 
ed with  us,  has  anything  to  do  with  the 
drawings.  We  do  not  take  any  number,  nor 
participate  In  any  manner  In  same,  except  as 
above  testified  to.  Tbere  are  no  blanks  In  the 
drawings.  No  drawings  are  determined  by 
means  of  dice  or  a  wheel.  When  the  20 
drawings  have  taken  place,  there  have  been 
26  members  drawn  a  suit  of  clothes,  and  when 
a  member  has  paid  In  as  much  as  $26  he 
l8  entitled  to  a  suit  of  clothes,  if  he  has 
not  been  successful  at  a  drawing.  If  new 
members  have  been  taken  into  the  club  be- 
fore the  20  drawings  are  completed,  and  paid 
In  different  amounts,  they  become  members 
of  a  new  club.  We  keep  52  members  in  a  club. 
The  club  is  a  continuous  proposition." 

Under  this  evidence  we  are  thoroughly  con- 
vinced, and  so  hold,  that  the  appellants  are 


both  guilty  of  conducting  a  lottety  within  the 
contemplation  of  the  law  of  this  state,  and 
have  clearly  violated  both  the  letter  and  the 
spirit  of  the  lottery  statute.  In  the  case  of 
Handle  v.  State,  42  Tex.  582,  the  Supreme 
Court  of  this  state  approved  the  following 
charge  ot  the  trial  court:  "If  the  Jury  believe 
defendant  did,  as  charged  In  the  Indictment, 
dispose  of  money  or  property  by  lottery,  in 
prizes  distributed  by  chance,  according  to  a 
specified  scheme  or  plan,  then  the  Jury  would 
be  authorized  to  find  a  verdict  of  guilty,  and 
assess  the  punishment  by  fine  not  less  than 
$100,  nor  more  than  $1,000.  That  each  and 
every  drawing,  where  money  or  property  is 
offered  as  prizes  to  be  distributed  by  chance, 
according  to  a  specified  scheme  or  plan,  and 
a  ticket  or  tickets  sold,  which  entitle  the 
holder  to  money  or  property,  and  which  is  de- 
pendent upon  chance.  Is  an  offense.  That  it 
made  no  difference  whether  every  ticket  ea- 
titled  the  holder  to  a  certain  sum  or  not,  if 
there  is  an  additional  sum  dependent  upon 
the  distribution  by  chance  over  the  certain 
sum,  and  that  It  makes  no  difference  by  what 
name  It  Is  called,  but  It  Is  the  distribution  or 
offer  to  distribute  the  prizes  in  money  by 
chance,  to  induce  persons  to  buy  tickets 
therein,  and  the  sale  of  tickets,  and  drawing 
of  the  numbers,  which  constitute  a  lottery, 
and  an  offense  against  the  law."  This  defini- 
tion clearly  covers  appellants'  offense,  and 
places  their  acts  within  the  statute  which  de- 
fines a  lottery.  See  article  373,  Pen.  Code; 
Cyc.  vol.  25,  p.  1639,  subd.  8;  People  v.  Mc- 
Phee,  130  Mich.  687,  108  N.  W.  174,  69  L.  H. 
A.  506;  State  v.  Randle,  41  Tex.  292;  and 
Barry  v.  State,  89  Tex.  Cr.  R.  240,  45  S.  W. 
671. 

We  accordingly  hold  that  the  Judgment  of 
the  lower  court  Is  correct,  and  it  is  therefore 
in  all  things  afilrmed. 


HUDSPETH  V.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Oct  14, 
1908.) 

1.  HiTSBAND  AND  Wife  (S  187*)— Wife's  Sep- 
ABATB  Pbopertt— Sale  by  Husbano. 

A  sale  by  the  husliand  of  bis  wife's  person- 
al property  is  Invalid,  unless  he  had  express  au- 
thority from  her  to  sell  or  unless  she  ratified 
the  sale. 

[Ed.  Note.— For  other  ca-'es,  see  Husband  and 
Wife,  Cent  Dig.  |  520;    Dec.  Dig.  |  137.»] 

2.  LABOEHT  (§  7*)— OWNEKSHIP  OF  Pbopebtt. 

An  unauthorized  sale  by  the  husband  of 
his_  wife's  personal  property  is  invalid  unless 
ratified  by  ner,  and  when  not  ratified  the  buyer 
acquires  no  title ;  and  a  subsequent  sale  of  the 
same  property  by  the  hnsband  with  the  consent 
of  the  wife  does  not  make  the  husband  guilty  of 
stealing  the  property  from  the  firat  buyer. 

[Ed.    Note. — For    other    cases,    gee    Larceny, 
Cent.  Dig.  I  19;    Dec.  Dig.  {  7.*] 

Appeal  from  District  Court,  San  Angus- 
tine  County;   W.  B.  Powell,  Judge. 
Bruce  Hudspeth   was  convicted  of  cattle 
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theft,   and   he  appeals.     Reversed  and  re- 
manded. 

Wm.  McDonald,  for  appellant  F.  J.  Mo 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
theft  of  cattle,  and  bis  punishment  assessed 
at  two  years'  confinement  In  the  peniten- 
tiary. 

The  only  question  we  deem  necessary  to 
pass  upon  Is  the  sufficiency  of  the  evidence. 
The  state's  evidence  shows  that  appellant 
sold  a  cow  and  calf  for  some  household  fur- 
niture to  the  prosecuting  witness.  The  cow 
and  calf,  at  the  time  of  the  sale,  were  In  a 
field  at  the  home  place  of  appellant.  Va- 
rious other  head  of  cattle  were  also  in  the 
field.  The  state's  evidence  further  shows 
that  appellant  subsequently,  with  the  con- 
sent of  his  wife,  sold  the  cow  and  calf  In 
question  to  a  third  party.  Upon  this  state  of 
facts  the  state  rests  its  conviction  for  theft, 
on  the  part  of  appellant,  of  the  cattle.  The 
defense  testimony  shows  that  the  cattle  in 
question  belonged  to  the  wife,  and  that  she 
never  had  given  her  consent  for  the  cattle 
to  be  sold  to  the  prosecuting  witness  How- 
ard. Appellant  also  swears  that  he  did  not 
sell  the  animals  In  question  to  the  prosecut- 
ing 'fitness.  Appellant  admits  he  bought 
some  furniture  from  prosecuting  witness, 
for  which  he  still  owed  him.  The  wife  ad- 
mits the  furniture  was  brought  to  her  bouse. 
So  the  above  is,  in  substance,  the  evidence 
in  this  record. 

We  therefore  have  a  case,  from  the  state's 
standpoint,  of  a  sale  by  the  husband  of  the 
wife's  personal  property  without  her  consent, 
acquiescence,  or  knowledge.  There  must  be 
in  law  an  affirmatirc,  or  at  least  a  clear, 
ratification  of  an  unauthorized  sale  by  the 
husband  on  the  part  of  the  wife  of  her  prop- 
erty before  there  could  be  any  valid  sale,  or 
there  must  be  an  express  authority  given 
the  husband  by  the  wife  to  sell  the  property. 
The  above  detailed  facts  do  not  show  either 
express  authority  or  ratification.  In  the 
case  of  Magee  v.  Wblte,  23  Tex.  194,  in 
passing  upon  a  similar  question,  the  Supreme 
Court  of  this  state  used  the  following  lan- 
guage: "The  husband  may  be  her  agent  to 
make  a  contract  that  will  bind  her  separate 
estate,  but  it  is  not  to  be  presumed  that  he  Is 
her  agent  because  he  is  her  husband.  The 
agency  must  be  an  agency  in  fact,  and  not  a 
thing  to  be  presumed  because  of  the  relation 
of  husband  and  wife."  This  decision  has 
been  followed  by  a  long  line  of  decisions  of 
the  Supreme  Court — among  others,  Goesard 
V.  Lea,  3  Tex.  Civ.  App.  6,  21  S.  W.  703. 
See,  also,  Owen  v.  New  York,  11  Tex.  Clv. 
App.  292,  32  S.  W.  189,  Hamilton  v.  Brooks, 
61  Tex.  142,  and  Kempner  v.  Comer,  73  Tex. 
200,  11  S.  W.  194. 

The  evidence  showing,  as  above  suggested, 
that  tlie  husband  had  no  legal  right  to  sell 


the  wife's  cattle,  then  no  title  passed  to  the 
prosecuting  witness  by  such  supposed  sale, 
even  conceding  that  said  sale  took  place. 
There  being  no  legal  sale  to  the  prosecuting 
witness  of  the  cattle,  in  the  nature  of  things 
appellant  could  not  steal  the  cattle  from  the 
prosecuting  witness.  It  follows,  therefore, 
that  the  evidence  Is  wholly  insufficient  to 
support  this  conviction. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  Is  remanded. 


MURPHY  V.  SUMNERS,  Co.  Atty. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  14, 

1008.) 

1.  MAitnAicua  (S  72*)— MiNrsiEBiAt  and  Dis- 

CBETIONABY  ACTS. 

Since  mandamus  lies  only  to  compel  the 
performance  of  a  ministerial  act.  it  does  not  lie 
to  compel  a  county  attorney  to  institute  a  crim- 
inal prosecution,  which  involves  discretion. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  i  134 ;   Dec.  Dig.  S  72.»] 

2.  Courts  (I  247*)— Court  of  Cbiminai.  Ap- 
peals—Jurisdiction. 

The  Court  of  Criminal  Appeals  has  no  pu- 
riodiction  of  an  appeal  from  an  order  denymg 
an  application  for  a  writ  of  mandamus  to  com- 
pel a  county  attorney  to  institute  a  prosecution. 
[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  §  24T.*] 

Appeal  from  Dallas  County  Court,  H.  F. 
Lively,  Judge. 

Mandamus  by  Joseph  Murphy  against  Hat- 
ton  W.  Stunners,  county  attorney  of  Dallas 
county,  to  compel  the  latter  to  Institute. a 
criminal  prosecution.  From  a  Judgment  re- 
fusing the  writ  plaintiff  appeals.    Affirmed. 

Crawford  &  Lamar,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 


BROOKS,  J.  The  record  in  this  case  dis- 
closes. In  substance,  the  following  facts:  The 
county  attorney  had  presented  to  him  a  valid 
affidavit  and  In  formation,  properly  prepared, 
against  certain  supposed  violations  of  law  In 
the  city  of  Dallas,  and  the  demand  was  made 
that  said  county  attorney  should  put  his  offi- 
cial signature  to  the  information  and  file  and 
prosecute  parties  who  were  alleged  In  the  affi- 
davit and  Information  as  having  violated  a 
misdemeanor  law  of  this  state.  The  county 
attorney  refused  to  do  so.  Thereupon  a  peti- 
tion was  filed  by  Joseph  Murphy,  through  his 
attorneys,  in  the  county  court  of  Dallas  coun- 
ty, asking  the  court  to  grant  a  mandamus  to 
compel  the  county  attorney  to  file  said  prose- 
cution and  to  prosecute  same.  Upon  the  hear- 
ing of  said  petition  the  writ  of  mandamus  was 
refused  by  the  county  court  and  from  said  re- 
fusal an  appeal  was  prosecuted  to  this  court 
These  are,  in  substance,  the  facts  upon  which 
this  case  rests. 

We  hold,  in  the  first  place,  this  court  has 
no  Jurisdiction.     Furthermore,   the  writ   of 
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mandamus  would  not  lie  against  tbe  county 
attorney  to  institute  a  prosecution. 

Tbe  function  of  a  writ  of  mandamus  Is 
simply  to  force  a  party  to  perform  a  purely 
ministerial  act,  and  the  InstltutlonB  of  prose- 
cutions by  the  county  attorney  are  not  purely 
ministerial  acts,  since  there  is  a  large  measure 
of  learning  and  discretion  required  and  to  be 
exercised  in  instituting  and  maintaining  prose- 
cutions by  said  officer,  and  rery  clearly  it 
would  be  beyond  the  province  of  this  court  to 
grant  a  mandamus  for  the  purpose  of  securing 
the  object  sought  by  the  petition  In  this  case. 

Therefore  the  writ  of  mandamus  Is  refused, 
and  the  petitioner  In  this  case  is  ordered  to 
pay  all  cost  in  this  behalf  incurred. 


COKNBTT  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  14, 
190a) 

WiTRESSBS    (I    396*)— CONTBADIOIOBT    STATB- 

MKNTS— Explanation. 

Defendant,  charged  with  burglary,  claimed 
that  he  purchased  from  F.  tbe  razor  alleged  to 
have  been  stolen  from  the  house  burglarized. 
One  of  defendant's  witnesses  first  denied  all 
knowledge  of  the  transaction,  bnt  after  consulta- 
tion with  defendant's  counsel  testified  that  he 
saw  defendant  buy  the  razor  from  F.  Held, 
that  defendant  was  then  entitled  to  prove  by 
the  witness  that  F.'s  cousin  had  threatened  to 
hurt  witness  if  he  testified  against  F.,  and  that 
this  was  the  reason  for  the  conflict  in  his  testi- 
mony. 

[BW.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1261,  1262;   Dec.  Dig.  §  396.*] 

Appeal  from  District  Court,  Upshur  Coun- 
ty;   R.  W.   Simpson,   Judge. 

Felix  Cornett  was  convicted  of  burglary, 
and  he  appeals.    Reversed  and  remanded. 

F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  burglarizing  a  house  occupied  by  three 
named  parties.  Some  silverware  and  a 
razor  were  taken  from  the  house.  Appellant 
was  found  in  possession  of  the  razor,  at 
which  time  he  stated  he  bought  It  from  Bd 
Floyd.  Ed  Floyd  was  brought  in,  and  the 
matter  came  up  again,  and  appellant  con- 
tinued to  state  that  he  had  gotten  the  razor 
from  Bd  Floyd,  and  when  Interrogated  with 
reference  to  other  articles  he  stated  that 
Floyd  had  bid  them  under  a  log.  The  par- 
ties went  to  the  log  on  a  certain  road  and 
failed  to  find  the  articles.  They  then  went 
to  another  road,  Floyd  and  appellant  being 
with  tbe  officers,  and  near  that  road  appel- 
lant found  the  silverware,  or  pointed  it  out, 
and  It  was  recovered.  Floyd  was  not  on  tri- 
al, but  was  used  by  the  state  as  a  witness, 
and  proved  an  alibi,  and  thus,  from  his 
standpoint,  was  not  guilty  of  the  burglary. 
Appellant  Introduced  evidence  that  he  bought 
the  razor  from  Floyd,  paying  him  75  cents 


for  It,  and  also  evidence  to  the  effect  that 
Floyd's  alibi  was  untrue,  placing  Floyd  In 
such  position  that  he  could  have  committed 
the  burglary  and  taken  the  goods. 

Among  other  witnesses  tendered  by  appel- 
lant was  Jerry  Fisher.  When  Jerry  Fisher 
was  first  placed  upon  the  stand,  upon  di- 
rect examination,  he  stated.  In  substance, 
that  he  knew  nothing  of  appellant  having 
purchased  the  razor  from  Bd  Floyd,  and 
that  he  did  not  remember  of  meeting  Ei 
Floyd  and  defendant  in  tbe  road  at  the  Dun- 
bar place.  The  bill  further  recites  that  this 
witness  was  not  at  that  time  cross-examined 
by  the  state;  that  after  the  witness  retired 
from  the  stand  appellant's  counsel  consulted 
with  talm,  and  placed  him  back  upon  the 
stand  as  a  witness;  that  be  then  testified 
he  saw  defendant  buy  the  razor  from  Ed 
Floyd.  Appellant's  counsel  further  asked 
this  witness  upon  direct  examination  If  any- 
body had  threatened  him,  and  If  that  was 
why  he  did  not  testify  when  first  placed  up- 
on the  stand,  to  which  question  and  answer 
tbe  state  objected,  because  of  Its  Immateri- 
ality, In  the  nature  of  hearsay,  and  the  state 
could  not  be  bound  or  prejudiced  by  out- 
side parties  making  threats  to  witnesses. 
These  objections  were  sustained  by  the  court 
and  witness  was  not  permitted  to  answer. 
If  witness  had  been  permitted  to  answer,  he 
would  have  replied  and  stated  that  a  cousin 
of  Ed  Floyd  had  threatened  to  hurt  bim  if 
he  testified  about  anything  against  Ed  In 
the  case. 

We  are  of  opinion  this  testimony  was  ad- 
missible. Jerry  Fisher,  when  placed  upon 
the  stand,  denied  any  knowledge  of  the 
transaction.  Appellant's  defense  was  largely 
hinged  upon  the  fact  that  he  bought  the  ra- 
zor from  Floyd.  He  Introduced  evidence  to 
show  that  be  did.  Jerry  Fisher,  one  of  bis 
main  witnesses,  was  one  of  those  upon  whom 
he  relied  to  prove  that  particular  fact  When 
first  placed  upon  the  stand  be  denied  any 
knowledge  of  the  transaction.  After  con- 
sultation with  appellant's  counsel  It  was  as- 
certained that  he  had  been  threatened,  and 
this  constituted  his  reason  for  not  telling 
the  fact  In  regard  to  the  purchase  from 
Floyd  by  appellant  of  the  razor.  This  was 
a  very  important  matter  In  the  case.  Fish- 
er's testimony  was  directly  in  aid  of  appel- 
lant's defense,  and  It  was  very  Important 
that  he  should  be  permitted  to  explain,  if 
be  could,  why,  when  first  placed  upon  the 
stand,  he  denied  all  knowledge  of  the  trans- 
action. We  are  therefore  of  the  opinion  that 
this  was  of  such  Importance  that  the  rejec- 
tion of  this  testimony  should  reverse  the 
judgment 

We  are.  of  opinion  that  the  other  matters 
complained  of  are  not  of  such  moment  jis  to 
require  a   revision. 

For  the  error  indicated,  the  judgment  is 
reversed,  and  the  cause  Is  remanded. 
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(Court  of  Criminal  Appeals  of  Texas.    Oct.  14, 
1908.) 

1.  Intoxicating  Liqdobb  (S  36*)— Looai,  Op- 
tion Election — Publication  of  Result— 
Entby  on  Minutes  of  Couet— Statutobt 
Provisions. 

Under  the  express  provisions  of  Rev.  Civ. 
St.  1895,  art  33dl,  an  entry  by  the  county 
judge  on  the  minutes  of  the  commissioners'  court, 
showing  the  publication  of  the  order  of  court 
declaring  the  result  of  a  local  option  Section 
and  prohibiting  the  sale  of  liquors,  is  prima 
facie  evidence  of  the  fact  of  publication. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  44 ;   Dec.  Dig.  {  36.*] 

2.  Intoxicating  Liquobs  ($  36*)— Looai.  Op- 
tion Election— Publication  of  Obdeb  De- 
CLABiNG  Result- Enitst  on  Coubx  Min- 
utes—Duty OF  Judge. 

The  act  of  the  county  judge  in  entering  on 
the  minutes  of  the  commissioners'  court  the 
fact  of  publication  of  the  order  of  the  court  de- 
claring the  result  of  a  local  option  election  is 
essentially  ministerial,  he  being  required  by  law 
to  make  it.  in  the  sense  of  having  the  authentic 
evidence  of  the  publication  entered ;  and  wheth- 
er he  himself  writes  the  entry  or  causes  it  to  be 
transcribed  by  another  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  44;    Dec.  Dig.  i  36.*] 

3.  INTOXICATINO  LiQUOBS  (J  36*)— LOCAL  OP- 
TION Election— Publication  of  Ordeb  De- 
claring Result— Bntby  on  Coubt  Min- 
utes—Act of  Judge. 

The  entry  on  the  minutes  of  the  commis- 
sioners' court  showing  publication  of  the  order 
of  court  declaring  the  result  of  a  local  option 
election  held  in  1894,  was  entirely  written  by 
the  county  clerk  on  page  131.  On  page  132 
appeared  an  order,  signed  by  the  county  judge, 
stating  that  the  above  and  foregoing  six  pages 
of  the  minutes  had  been  read  over  in  open 
court  and  were  correct  Held,  in  view  of  the 
great  lapse  of  time  and  absence  of  any  showing 
by  the  then  county  judge  or  clerk,  the  effect  of 
the  certificate  of  the  judge  was  to  adopt  the 
entry  by  the  clerk  as  the  official  act  of  the  judge, 
and  to  evidence  the  fact  that  it  was  made  under 
his  direction. 

[Ed.  Note.— For  other  case^  see  Intoxicating 
Liquors,  Cent  Dig.  i  44;    Dec.  Dig.  g  36.*] 

4.  Intoxicating  Liquobs  (§  238*)— Peosbco- 
TiONs— Violation  of  Local  Option  Law- 
Evidence. 

The  witness  to  whom  it  was  alleged  the 
illegal  sale  of  liquor  was  made  testified  that  he 
asked  accused  if  he  had  any  whisky,  and  ac- 
cused said,  "No,"  but  that  he  could  order  wit- 
ness some;  but,  witness  stating  that  be  wanted 
it  at  once,  accused  said  witness  could  borrow 
some  until  his  order  came,  upon  which  he  gave 
accused  an  order  and  paid  for  it  Presently  T. 
entered,  and  upon  witness  stating  that  he  had 
ordered  whisky  and  wanted  to  borrow  some,  T. 
told  accuped  to  let  witness  have  a  quart  of  T.'s 
whisky.  Witness  could  not  swear  that  accused 
heard  his  talk  with  T.  Accused  testified  that 
he  did  not  hear  the  talk,  and  did  not  tell  wit- 
ness that  he  could  borrow  of  T. ;  but  all  he 
heard  was  T.'s  request  for  him  to  give  witness 
a  quart  of  T.'s  whisky,  and  supposed  that  T. 
was  mnkinc  a  present  of  it.  Held,  that  the  evi- 
dence raised  the  issue  whether  the  transaction 
was  a  loan,  such  as  to  constitute  a  sale  by 
accused,  or  whether  it  was  a  gift  by  T. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8S  324,  325,  329 ;   Dec.  Dig. 


5.  OBiiaNAi.   Law    (|   741*)— Tbiai/— Neoes- 

siTT  fob  Instructions. 

It  is  the  court's  duty  in  a  criminal  case  to 
submit  every  defense  and  question  of  fact  raised 
by  any  evidence,  without  reference  to  the 
court's  opinion,  or  whether  the  testimony  is  co- 
gent or  slight 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1713 ;  Dec.  Dig.  {  741.*] 

Appeal  from  Coleman  Cotmty  Court;  F. 
M.  Bowen,  Judge. 

I>ave  Coleman  was  convicted  of  violating 
the  local  option  law,  and  be  appeals.  Re- 
versed and  remanded. 

Woodward  &  Baker,  for  appellant.  F.  J. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  indicted  In 
the  county  court  for  unlawfully  selling  In- 
toxicating liquors  In  violation  of  the  local 
option  law.  He  was  tried  thereafter  at  the 
April  term,  1907,  of  the  county  court  of  said 
county,  and  his  punishment  assessed  at  a 
fine  of  $25  and  20  days'  imprisomnent  In  the 
county  jaU. 

There  are  a  number  of  questions  raised 
on  the  appeal,  many  of  which  were  consider- 
ed and  decided  adversely  to  appellant  In  an- 
other case  pending  in  this  court  Tbere  la 
one  matter,  however,  which  we  desire  to 
treat  at  somewhat  more  length  than  has 
heretofbre  been  done.  On  the  trial,  In  mak- 
ing proof  that  local  option  had  been  legally 
adopted  In  precinct  No.  7,  Coleman  county, 
Tez.,  the  state  Introduced  a  certified  copy 
from  the  minutes  of  the  commissioners'  court 
thereof,  certifying  that  the  publication  of  the 
result  of  the  local  option  election  theretofore 
held  had  been  duly  made.  This  certificate  Is 
as  follows:  "The  State  of  Texas,  County  of 
Coleman.  I  hereby  certify  that  the  order 
declaring  the  result  of  the  local  option  elec- 
tion held  at  Santa  Anna,  Texas,  on  the  9th 
day  of  June,  1884,  for  Justice  precinct  No. 
7,  Coleman  county,  Texas,  was  published  in 
the  Coleman  Voice,  a  newspaper  published  In 
the  town  of  Coleman,  Coleman  county,  Tex- 
as, for  four  successive  weeks;  that  is,  for 
five  weeivly  Issues  of  said  paper.  H.  A. 
Orr,  County  Judge  of  Coleman  County,  Tex- 
as." This  certificate  was  duly  authenticat- 
ed by  the  county  clerk  of  Coleman  county, 
Tex.,  and  evidenced  the  fact  that  same  was  a 
true  and  correct  copy  of  a  certificate  enter- 
ed by  the  county  judge  declaring  the  publi- 
cation of  the  result  of  such  election,  as  same 
appears  of  record  in  the  minutes  of  the  com- 
missioners' court  of  said  county.  It  was 
sufficient  under  the  law  to  evidence  due  pub- 
lication of  the  result  of  such  election,  and 
made  out  the  state's  case. 

Rev.  Civ.  St  1895,  art  3391,  provides: 
"An  entry  thus  made,  or  a  copy  thereof  cer- 
tified under  the  hand  and  seal  of  the  clerk 
of  the  county  court  shall  be  held  sufficient 
prima  facie  evidence  of  such  fact  of  publica- 
tion."    To  rebut  the  case  so  made  by  the 
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state,  appellant  introdoced  one  'Wk>od,  who 

testified  that  he  was  then  county  clerk  of 
Ck)Ieman  county,  and  custodian  of  the  min- 
utes of  the  commissioners'  court  thereof; 
that  he  was  acquainted  with  the  handwriting 
of  both  H.  A.  Orr  and  H.  D.  Walker;  that 
in  18W,  at  the  time  the  above-quoted  order 
was  made,  Orr  was  county  judge  of  Coleman 
county,  Tex.,  and  Walker  was  county  clerk 
of  said  county;  that  the  order  declaring  the 
result  of  the  election  was  entirely  written 
by  the  county  clerk,  H.  O.  Walker,  and  said 
Orr's  name  was  signed  to  said  order  by  said 
Walker;  that  Is,  that  said  order  was  written 
by,  and  said  Orr's  name  was  written  in  the 
handwriting  of,  said  H.  D.  Walker,  the  clerk, 
and  that  there  was  no  other  order  pertaining 
to  this  matter  in  the  minutes  of  the  com- 
missioners' court  that  he  had  been  able  to 
find.  It  further  appears  by  the  testimony  of 
this  witness  that  the  order  above  quoted  was 
written  on  page  131  of  volume  E,  Minutes  of 
the  Commissioners'  Court  of  Coleman  County. 
On  page  132  of  the  same  minutes  this  wit- 
ness testified  that  he  found  the  true  signa- 
ture of  said  Orr  at  the  bottom  of  the  min- 
utes, and  attested  by  H.  D.  Walker,  county 
clerk,  stating  that  the  above  and  foregoing 
six  pages  of  the  minutes  of  the  commission- 
ers* court  are  true  and  correct,  and  the  order 
introduced  herein  is  included  in  the  minutes 
of  the  court  which  are  approved  and  signed 
up  by  H.  A.  Orr,  county  Judge;  such  minutes  • 
being  approved  and  signed  up  by  Orr  in  his 
own  handwriting. .  This  order  of  approval  is 
as  follows;  "It  is  ordered  by  the  court  that 
the  above  and  foregoing  six  and  one-half 
pages  of  writing,  containing  all  the  minutes 
of  the  acts  of  the  honorable  commissioners' 
court  of  Coleman  county,  Texas,  at  the  Au- 
gust term,  1894,  thereof,  and  this  day,  Au- 
gust 18,  1894,  read  over  In  open  court  be 
and  the  same  are  hereby  approved,  and  that 
court  adjourned.  H.  A.  Orr,  County  Judge 
of  Coleman  County,  Texas.  Attest:  H.  D. 
Walker,  County  Clerk  of  Coleman  County, 
Texas."  It  further  appears  tliat  the  order 
above  quoted  is  on  another  and  different 
page  from  the  original  signatures  of  Orr,  the 
county  Judge,  and  Walker,  the  clerk,  and 
there  is  other  business  transacted  by  the 
court  between  these  signatures  and  the  said 
order;  that  the  order  above  quoted  consti- 
tutes about  one-fourth  of  a  page  In  the  book, 
and  the  remaining  six  pages  relates  to  other 
business  transacted  by  the  court,  which  had 
no  reference  whatever  to  the  local  option 
election  in  question. 

We  held  In  the  case  of  Walker  v.  State,  106 
8.  W.  376,  that  the  entry  required  to  be  made 
by  the  county  judge  on  the  minutes  of  the 
commissioners'  court  need  not  be  made  by 
him  in  person;  it  being  sufficient  If  he  caus- 
ed the  entry  to  be  made  while  acting  In  his 
official  capacity.  Discussing  that  question. 
Judge  Brooks  says:  "The  only  other  ques- 
tion we  deem  necessary  to  review  is  whether 
or  not  the  county  judge  could  write  out  the 
certificate,  or  dictate  same  and  have  the 
112  S.W.-68 


clerk  copy  the  same  upon  the  minutes  of  the 
commissioners'  court  We  bold  that  he 
could.  The  mere  fact  that  the  clerk  did  the 
manual  labor  of  transcribing  the  order  upon 
the  minutes  either  from  the  copy  furnished 
by  the  county  judge,  or  wrote  the  order  up- 
on the  minutes  under  dictation  of  the  county 
judge,  there  being  no  question  or  cavil  over 
the  fact  that  the  county  Judge  was  directing 
the  entry  of  the  certificate,  would  not  vitiate 
the  certificate.  There  could  be  no  merit  in 
the  insistence  that  the  county  judge  should, 
with  his  own  hand,  write  the  certificate  upon 
the  minutes,  unless  the  merit  lay  in  the  fact 
that  everybody  knew  the  handwriting  of  the 
county  judge.  The  pith  and  point  of  the 
whole  matter  lies  in  the  fact  that  in  the  of- 
ficial capacity  the  certificate  is  entered  or 
caused  to  be  entered  by  the  man  who  Is  act- 
ing county  judge  at  the  time  It  Is  necessary 
to  make  the  certificate.  We  have  held  that 
any  county  Judge  can  make  the  certificate, 
whether  he  be  the  one  that  presided  over 
the  commissioners'  court  at  the  time  the  elec- 
tion was  held  or  not  See  Crockett  v.  State, 
40  Tex.  Cr.  R.  173,  49  S.  W.  392.  If  any 
Judge  can  enter  the  order,  as  held  in  the 
above-cited  case,  then  certainly  there  is  no 
merit  In  the  contention  that  the  coimty  Judge 
has  to  enter  the  order  with  his  own  hand. 
We  accordingly  hold  that  the  certificate  was 
sufficient" 

It  will  be  observed  in  this  case  that  the 
testimony  of  County  Judge  Orr  was  not  pro- 
duced, nor  was  the  testimony  of  Walker, 
who  was  then  county  clerk,  taken.  Wheth- 
er these  parties,  or  either  of  them,  are  now 
living  or  dead,  we  cannot  say,  nor  are  we  ad- 
vised. The  election  took  place  in  1894,  and 
the  result  and  publication  of  result  appears 
to  have  been  duly  made.  The  act  of  the 
county  Judge  in  making  the  entry  on  the 
minutes  of  the  commissioners'  court  is  essen- 
tially ministerial.  He  is  required  by  law  to 
make  it  in  the  sense  of  having  the  authentic 
evidence  of  such  publication  entered  in  the 
minutes  of  the  commissioners'  court.  Wheth- 
er he  shall  himself  write  such  order  with 
bis  own  hand,  or  cause  same  to  be  transcrib- 
ed, is,  as  we  conceive,  wholly  immaterial. 
Now,  In  this  case  it  appears  that  the  proper 
entry  was  made  In  the  right  book,  at  the 
right  time,  and  in  the  handwriting  of  a 
bonded  official  occupying  the  most  intimate 
relations  to  the  Judge,  and  transcribed  at 
length  on  page  131  of  volume  E,  Minutes  of 
the  Commissioners'  Court  The  certificate 
Introduced  in  evidence  authenticating  the 
minutes  of  this  term  of  the  court  declares 
that  the  six  pages  of  the  minutes  of  the  com- 
missioners' court  of  Coleman  county  preced- 
ing page  132,  on  which  appears  the  acknowl- 
edged signature  of  the  county  Judge,  had 
been  "read  over  in  open  court"  and  it  was 
declared  that  the  same  be  approved.  This 
Implied,  of  necessity.  If  the  recital  Is  true, 
that  the  county  Judge  had  read  the  minutes 
of  the  court  which  appeared  on  the  pre- 
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ceding  page  131,  and  tbe  same  necessity  im- 
plied tbat  sucb  entry,  appearing  on  page  131, 
had  been  approTed  and  adopted  by  bim  as 
his  own  act.  We  think.  In  view  of  all  the 
circumstances,  the  great  length  of  time  since 
the  entry  was  made,  the  absence  of  any 
showing  by  the  county  Judge  or  county  clerk, 
Orr  and  Walker,  that  In  fact  such  entry 
was  not  made  by  the  consent  of  and  under 
the  authority  of  the  county  Judge,  that  the 
legal  effect  of  the  final  certificate  of  the 
county  Judge  Is  in  express  terms  to  legalize, 
ratify,  and  adopt  the  entry  made  by  the  clerk 
as  the  official  act  of  the  county  Judge  which 
the  law  requires  bim  to  make,  and  to  evi- 
dence the  fact  tbat  same  was  made  under  his 
direction. 

We  think,  however,  that  this  case  must  be 
reversed  for  the  following  reason:  The  sale 
In  question  was  alleged  to  have  been  made 
to  one  Isaac  McHorse.  McHorse  testified,  In 
substance:  That  on  the  24th  day  of  Decem- 
ber, 1906,  he  approached  appellant  and  asked 
him  If  he  had  any  whisky,  and  he  (appel- 
lant) said,  "No,"  but  that  he  could  order  hira 
some,  and  "I  said,  'No;  I  want  It  now,'  and 
he  said  I  might  borrow  some  from  somebody 
until  mine  could  come."  That  he  then  gave 
appellant  an  order  for  a  quart  of  whisky,  and 
paid  him  the  money.  That  about  this  time  Bob 
Taylor  came  into  the  house.  "I  told  him  I 
had  ordered  a  quart  of  whisky  through  Mr. 
Coleman,  and  wanted  to  borrow  a  quart  im- 
tll  mine  came.  He  told  the  defendant  to  let 
me  have  a  quart  of  his  whisky,  which  the 
defendant  did.  I  told  said  Taylor,  when  my 
whisky  came,  defendant  would  let  him  have 
it."  On  cross-examination  he  said  that  the 
conversation  between  himself  and  Taylor  took 
place  near  the  north  side  door,  and  the  de- 
fendant was  behind  the  counter  on  the  south 
side  of  the  room;  that  this  room  was  some 
18  or  20  feet  wide,  and  the  defendant  was 
near  the  south  side  and  across  the  room  from 
where  they  were;  that  he  could  not  swear 
and  would  not  state  it  to  be  a  fact  that  the 
defendant  heard  the  conversation  between 
himself  and  Taylor.  On  redirect  examina- 
tion he  declared,  however,  that  appellant 
took  part  In  the  conversation,  and  that  he 
and  Taylor  were  talking  loud  enough  for 
him  to  hear  them,  but  he  does  not  know 
whether  he  heard  all  he  said  or  not  Appel- 
lant testified  In  his  own  behalf  as  follows: 
"I  never  heard  any  conversation  between  the 
witness  McHorse  and  Taylor,  and  never  told 
the  witness  that  Taylor  would  loan  him  the 
whisky.  All  tbat  I  heard  said,  Mr.  Taylor 
and  Mr.  McHorse  came  up  there  to  the  coun- 
ter where  I  was.  Mr.  Taylor  said,  'Dave, 
give  McHorse  a  quart  of  my  whisky,'  and  I 
understood  from  that  he  was  making  bim  a 
present  of  It,  and  I  had  no  knowledge  or  be- 
lief that  he  was  loaning  it  to  him.  Mr.  Tay- 
lor stated  In  this  connection  that  Mr.  Mc- 
Horse wanted  the  whisky  for  his  Christmas 
ogguog,  and  I  supposed  from  that  that  be 
was  making  him  a  present  of  it."    This  tes- 


timony clearly  raises  the  issue  between  the 
state  and  defendant  as  to  whether  there  was 
a  loan  of  whisky  from  Taylor  to  appellant 
under  such  circumstances  as  to  constitute  the 
transaction  under  our  ruling  a  sale,  or  wheth- 
er, as  claimed  by  appellant,  the  transaction 
evidenced  a  gift  of  the  whisky  by  Taylor  to 
McHorse. 

In  this  state  of  the  record  appellant  re- 
quested, among  others,  the  following  special 
charges:  (1)  "You  are  further  Instructed  In 
this  case  that,  although  you  may  believe  tbat 
the  witness  McHorse  borrowed  the  whisky 
from  one  Bob  Taylor,  still  you  will  not  be 
authorized  to  convict  the  defendant  unless 
you  believe  from  the  evidence  in  this  case, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant knew  that  same  was  a  loan,  and  aided 
and  abetted  or  encouraged  the  said  Taylor 
to  loan,  if  he  did,  the  witness  McHorse  the 
whisky  in  question;  and  If  you  have  a  rea- 
sonable doubt  as  to  this  matter  It  will  be 
your  duty  to  acquit  the  defendant"  (2)  "You 
are  further  Instructed  in  this  case,  if  you  be- 
lieve from  the  evidence  that  the  witness  Mc- 
Horse intended  to  borrow  the  whisky  al- 
leged to  have  been  sold  in  the  Indictment 
from  one  Bob  Taylor,  but  that  said  Taylor 
Intended  the  whisky  In  question  as  a  gift, 
and  not  a  loan,  or  if  you  have  a  reasonable 
doubt  as  to  these  matters,  it  will  be  your 
duty  to  acquit  the  defendant  and  say  by 
your  verdict  'Not  guilty.' "  While  these  spe- 
cial instructions  do  not  with  exact  correct- 
ness apply  the  law  to  the  testimony,  they 
are  nevertheless  sufficiently  accurate  to  di- 
rectly call  the  attention  of  the  court  to  the 
issue  entirely  omitted  in  the  court's  general 
charge.  Indeed,  the  last  requested  Instruc- 
tion quite  pointedly  directs  the  attention  of 
the  court  to  the  Issue  raised  by  the  evidence, 
and  which  appellant  was  entitled,  as  a  mat- 
ter of  right,  to  have  submitted  to  the  Jury. 
It  requires  no  authority  to  sustain  this  prop- 
osition, 80  often  laid  down,  tbat  it  is  the 
duty  of  the  court  in  every  case  to  submit 
every  issue  and  question  of  fact  to  the  Jury 
where  there  is  any  evidence  raising  the  de- 
fense, and  this  without  reference  to  the 
court's  opinion,  and  without  reference  to 
whether  the  testimony  raising  such  issue  Is 
cogent  or  slight  The  Jury  are  arbiters  and 
triors  of  all  matters  of  fact  Every  appellant 
In  every  case  has  the  right  under  appropriate 
instructions  to  have  the  Jury  pass  on  every 
defense  raised  by  the  evidence.  The  testi- 
mony in  this  case  directly  raises  the  Issue 
that  the  transaction  between  Taylor  and  Mc- 
Horse was  a  gift  and  neither  a  sale  nor  a 
loan.  In  this  condition  of  the  record  this 
issue  should  have  been  submitted  to  the  Jury. 
The  court  submitted  only  the  question  of  a 
sale,  under  the  form  of  a  loan.  The  matter 
of  gift  was  not  mentioned  in  his  general 
charge,  nor.  Indeed,  referred  to. 

We  cannot  too  strongly  urge  upon  the  trial 
courts  the  Importance  in  every  case  of  aab- 


Digitized  by 


Google 


Tex.) 


OWENS  V.  STATE. 


1075 


mlttlng  every  Issbb  to  the  Jury.  What  the 
Jury  might  have  thought  about  the  matter. 
If  submitted  to  them,  we  cannot  know.  We 
do  know  that  the  Issue  was  raised  by  the 
evidence,  and  that  same  was  not  submitted. 
Our  Supreme  Court,  In  the  recent  case  of 
Harpold  V.  Moss,  109  S.  W.  928,  has  thus 
stated  the  rule:  "It  Is  peculiarly  the  prov- 
ince of  the  Jury  to  determine  the  credibility 
of  witnesses  and  the  weight  to  be  given  to 
the  testimony,  and  for  a  court  to  decide  that 
the  testimony  is  entitled  to  no  credit,  be- 
cause overborne  by  contradictory  testimony, 
or  so  contrary  to  circumstances  proven  as  to 
render  it  improbable,  is  to  improperly  as- 
sume the  functions  of  a  Jury." 

There  are  a  number  of  other  questions 
raised  in  the  record,  most  of  wiiich  have 
been  fully  discussed  by  us  in  other  cases  de- 
cided at  the  late  Austin  term  of  the  court, 
and  do  not  seem  to  require  further  treatment 
at  this  time. 

For  the  error  pointed  out,  the  Judgment  is 
reversed,  and  the  cause  Is  remanded. 


OWENS  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 
1908.     Rehearing  Denied  June  13,  1908.) 

1.  LiCEHSEs— Occupation   Tax— Discbiuina- 

TIOTS. 

Acts  29th  Leg.  p.  217,  c.  Ill,  |  1,  im- 
poses an  annual  occupation  tax  of  $5,000  on 
persons  engaging  in  the  business  of  iiurchasing 
assignments  of  unearned  wages.  Section  2  pro- 
vides ttiat  the  act  shall  not  apply  to  persons 
procuring  such  assignments  to  pay  for  neces- 
saries of  life  for  the  assignor's  family,  the  pur- 
chase of  a  homestead  for  him,  or  for  any  article 
necessary  for  the  assignor's  pursuit  of  his  em- 
ployment, etc.,  where  the  assignments  are  made 
directly  to  the  person  from  whom  the  purchases 
are  made,  or  where  the  assignments  shall  not 
be  taken  at  a  discount.  Meld,  that  the  act 
is  discriminatory,  because  it  puts  a  tax  upon  a 
class  and  exempts  other  classes  amenable  to 
the  tax,  and  hence  is  violative  of  Const,  art.  8,  § 

1,  requiring  taxes  to  be  equal  and  uniform, 
and  section  2,  that  all  occupation  taxes  shall  be 
equal  and  uniform  upon  the  same  class  of  sub- 
jects within  the  limits  of  the  authority  levying 
the  tax. 

2.  Constitutional  Law— OcotjPATiON  Taxes 
—Class  Leoislatior. 

The  act  is  violative  of  Const.  U.  S.  Amend. 
14,  in  that  it  is  in  reiitraint  of  the  freedom  of 
trade,  denies  equality  before  the  law,  denies  the 
right  of  the  citizen  to  act,  and  is  class  legisla- 
tion. 

Appeal  from  Bexar  County  Court;  Robt 
B.  Green,  Judge. 

M.  F.  Owens  was  convicted  of  engaging  in 
the  business  of  procuring  assignments  of  un- 
earned wages  without  having  paid  an  occu- 
pation tax,  and  appeals.  Reversed,  with 
directions  to  dismiss. 

Onion  &  Henry  and  T.  J.  Newton,  for  ap- 
pellant. 3.  K  Yantls,  Asst  Atty.  Gen.,  for 
the  SUte. 


BROOKS,  3.  An  information  was  filed 
against  appellant-  in  the  county  court  ol° 
Bexar  county,  Tex.,  on  the  27th  day  of  Janu- 
ary, 1906,  charging  her  with  unlawfully  en- 
gaging in  the  business  and  occupation  of 
procuring  assignments  •and  transfers  Of  wa- 
ges not  earned  and  not  due  and  payable  at 
the  date  of  such  assignment  and  transfer, 
without  having  first  paid  to  the  state  of 
Texas  the  sum  of  $5,000  as  an  occupation 
tax.  The  Information  alleges  that  appellant 
had  taken  and  purchased  more  than  three  as- 
signments of  unearned  wages  not  due  and 
payable  during  the  month  of  January,  1006, 
and  further  alleges  that  said  purchases  and 
transfers  of  wages  were  not  for  necessaries, 
or  for  any  purpose  legalized  under  the  act 
of  April  15,  1905.  In  the  trial  of  the  case 
a  Jury  was  waived  and  the  facts  support  the 
allegations  in  the  information. 

Appellant's  first  insistence  is  that  Acts 
2gth  Leg.  p.  217,  c.  Ill,  which  Imposes  said 
tax,  is  unconstitutional,  because  said  act  ex- 
empts from  its  provisions  any  person,  firm, 
or  cori)oratlon  taking,  accepting,  purchasing, 
or  procuring  such  assignments  or  transfers 
to  pay  or  secure  the  purchase  price  for  the 
necessaries  of  life  for  the  family  of  the  as- 
signor, or  of  the  purchase  price  of  a  home- 
stead of  the  assignor,  or  of  Improvements  or 
repairs  thereon,  or  for  any  article  necessary 
for  the  use  of  the  assignor  in  the  pursuit 
of  his  employment,  or  tor  the  payment  of 
life  or  accident  insurance  premiums,  dues,  or 
assessments,  where  such  assignments  or 
transfers  are  made  directly  to  the  person, 
firm,  or  corporation  from  whom  sucli  pur- 
chases are  made,  or  to  whom  such  premiums, 
dues,  or  assessments  are  payable;  the  ex- 
ception, as  appellant  insists,  from  its  said 
provisions  of  said  persons,  firms,  or  corpo- 
rations, constituting  a  privileged  class,  be- 
ing grossly  discriminative,  and  not  an  equal 
and  uniform  tax  in  violation  of  article  8, 
|§  1  and  2,  of  the  Constitution  of  the  state 
of  Texas.  Section  1  of  said  act  reads  as  fol- 
lows: "Be  it  enacted  by  the  Legislature  of 
the  state  of  Texas:  There  is  hereby  imposed 
an  annual  occupation  tax  of  five  thousand 
dollars  for  state  purposes  upon  every  per- 
son who,  in  his  own  behalf  or  as  agent  for 
another,  shall  engage  in  the  business  of  tak- 
ing, purchasing  or  procuring  assignments  or 
transfers  of  wages  not  earned  or  not  due 
and  payable  at  the  date  of  such  assignment 
or  transfer,  whether  such  assignment  or 
transfer  is  made  absolutely,  conditionally  or 
as  security  for  each  separate  county  in  which 
such  person  may  engage  In  such  business, 
either  in  his  own  behalf  or  as  agent  of  an- 
other." Section  2  provides  that  the  commis- 
sioners' court  of  each  county  shall  have  the 
right  to  levy  one-half  of  the  state  tax  above 
stated  and  authorizes  incorporated  cities  or 
towns  to  also  levy  one-half  of  the  state  tax. 
Section  8  reads  as  follows:  "Any  person  shall 
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be  deemed  to  be  engaged  In  tbe  busineea  re- 
ferred to  In  section  1  of  thlfl  act,  who  shall 
take,  accept,  purchase  or  procure,  directly 
or  indirectly,  either  In  his  own  behalf  or  as 
the  agent  of  another,  more  than  three  snch 
assignments  or  transfers  during  any  calen- 
dar month:  ProTlded,  that  this  act  shall 
not  apply  to  or  Impose  a  tax  upon  any  per- 
son, firm  or  corporation,  taking,  accepting, 
purchasing  or  procuring  such  assignments  or 
transfers  to  pay  or  secure  the  purchase  price 
of  tbe  necessaries  of  life  for  the  family  of 
tbe  assignor  or  the  purchase  price  of  a 
homestead  of  the  assignor,  or  of  Improve- 
ments or  repairs  thereon,  or  for  any  article 
necessary  for  the  use  of  the  assignor  In  the 
pursuit  of  his  employment,  or  for  the  pay- 
ment of  life  or  accident  Insurance  premiums, 
dues  or  assessments  where  such  assignments 
or  transfers  are  made  directly  to  the  per- 
son, firm  or  corporation  from  whom  such 
purchases  are  made  or  to  whom  such  pre- 
miums, dues  or  assessments  are  payable,  or 
where  such  assignment  made  for  any  such 
purposes  shall  not  be  taken  or  accepted  at  a 
discount." 

The  first  ground  upon  which  appellant  In- 
sists that  said  act  Is  unconstitutional  is  that 
tbe  proviso  In  same  constitutes  a  privileged 
class,  being  grossly  discriminative,  and  not 
an  equal  and  uniform  tax,  and  In  violation 
of  article  8,  §§  1  and  2,  of  the  Constitution  of 
the  state  of  Texas.  Section  1,  art  8,  of  the 
Constitution  reads  as  follows:  "Taxes  shall 
be  equal  and  uniform."  Section  2,  art.  8,  of 
the  Constitution  states  that  "all  occupation 
taxes  shall  be  equal  and  uniform  upon  the 
same  class  of  subjects  within  the  limits  of 
the  authority  levying  the  tax."  It  will  be 
seen  that  the  proviso  of  the  act  above  cited 
exempts  from  its  provisions  all  dealers  in 
the  necessaries  of  life,  tbe  seller  of  a  home- 
stead, or  dealers  In  the  necessaries  for  the 
use  of  tbe  assignor  in  his  employment,  all 
persons  making  repairs  on  homesteads,  and 
all  life  and  accident  Insurance  companies. 
We  think  appellant's  objection  to  this  law  is 
well  taken.  Suppose,  as  appellant  in  his 
able  brief  insists,  a  wage  earner's  wife  is 
ill.  The  physician  advises  an  operation  as 
absolutely  necessary  to  save  her  life.  He 
has  no  money.  His  salary  Is  not  yet  due. 
The  surgeon  refuses  his  services  until  the 
money  Is  paid  or  guaranteed.  The  wage 
earner  has  no  property  save  his  own  wages, 
not  yet  due.  When  be  tries  to  sell  bis  wages 
to  procure  the  money  to  save  tbe  wife  of 
his  bosom  and  tbe  mother  of  his  children,  tbe 
act  of  April  15,  1905,  designed  for  his  pro- 
tection (7)  stares  him  in  the  face  and  says: 
"Thou  Shalt  not" 

However,  reverting  to  the  proviso  under 
consideration,  tbe  Legislature  may  classify 
the  subject  of  taxation,  and  these  classifica- 
tions may,  as  they  will,  be  more  or  less  ar- 
bitrary; but,  where  the  classification  Is 
made,  all  must  be  subjected  to  the  payment 
of  the  tax  Imposed  who,  by  the  existence  of 


the  facts  upon  which  the  classiflcation  is  bas- 
ed, fall  within  it,  unless  exempted  under 
some  other  constitutional  provision.  Here 
we  have  parties  exempted  from  this  tax  If 
they  take  a  transfer  of  the  wages  for  nec- 
essaries of  life,  purchase  of  a  homestead  or 
Improvements  thereon,  for  any  aitl(de  nec- 
essary for  the  use  of  the  assignor  In  the  pur- 
suit of  his  employment,  or  the  payment  of 
life  or  accident  insurance  premiums,  etc., 
where  such  assignment  or  transfer  was  made 
direct  to  the  person,  firm,  or  corporation 
from  whom  such  purchases  are  made  or  to 
whom  such  premiums,  dues,  or  assessments 
are  payable.  What  difference  would  it  make 
to  the  wage  earner  whether  he  transferred 
his  wages  directly  or  Indirectly  for  these 
matters?  Why  should  one  be  forced  to  pay 
this  tax  if  he  bought  the  wage  earner's  right 
to  future  pay  any  more  than  for  any  other 
services  or  property  that  he  might  see  fit 
to  transfer  his  wages  for?.  In  fact,  the  whole 
act  is  so  unconstitutional  It  Is  not  necessary 
to  discuss  it  It  Is  discriminative,  it  is  un- 
just, it  Is  imequal,  and  we  so  hold.  A  long 
line  of  authorities  support  the  constitutional 
provision  that  the  taxes  must  be  equal  and 
uniform.  Some  of  them  are  as  follows: 
Pullman  Pal.  Car  Co.  v.  State,  64  Tex.  274, 
63  Am.  Rep.  758;  Ralney  v.  State,  41  Tex. 
Cr.  R.  254,  53  S.  W.  88a-«80,  96  Am.  St  Rn>. 
786;  Ex  parte  Overstreet,  39  Tex.  Cr.  R. 
474,  46  S.  W.  425;  Hoefling  v.  San  Antonio, 
86  Tex.  228,  20  S.  W.  85,  16  L.  R.  A.  608;  Ex 
parte  Jones,  38  Tex.  Cr.  R.  482,  43  S.  W. 
613;  Fahey  v.  State,  27  Tex.  App.  146,  11 
8.  W.  108,  11  Am.  St  Rep.  182;  S.  A.  &  A. 
P.  Ry.  T.  Wilson  (Tex.  App.)  19  S.  W.  Oia 
We  accordingly  hold,  as  stated,  that  tbe  tax 
Is  discriminatory,  unjust,  and  invalid,  be- 
cause It  puts  a  tax  upon  a  class  and  exempts 
other  classes  equally  amenable  to  tbe  tax, 
and  no  legal  or  Just  reason  could  be  assign- 
ed that  they  were  not  so  amenable. 

We  furthermore  think  said  act  is  unconsti- 
tutional In  that  it  violates  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  in  that  It  Is  in  restraint  of  the  free- 
dom of  trade,  denies  equality  before  the 
law,  Is  a  denial  of  tbe  right  of  a  citizen  to 
act,  and  is  class  legislation.  As  aptly  said 
by  Judge  Snyder  in  the  case  of  State  v. 
Goodwill,  33  W.  Va.  183,  10  S.  B.  237.  6  L. 
R.  A.  621,  25  Am.  St  Rep.  863:  "A  person 
living  under  the  protection  of  this  govern- 
ment has  the  right  to  adopt  and  follow  any 
lawful  industrious  pursuit,  not  injurious  to 
the  commimlty,  which  be  may  see  fit  And 
as  Incident  to  this  is  the  right  to  labor  or 
employ  labor,  to  make  contracts  iu  respect 
thereto  upon  such  terms  as  may  be  agreed 
upon  by  tbe  parties,  to  enforce  all  lawful 
contracts,  to  sue  and  give  evidence,  and  to 
inherit,  purchase,  lease,  sell,  and  convey 
property  of  every  kind."  Is  not  a  man's 
wages  or  bis  time  "property"?  If  so,  has 
be  not  the  right  under  the  Constitution  to 
sell  and  convey  such  property?     If  a  law 
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be  passed  that  pTOhiblts  the  pnrchase  of  his 
"time"  or  labor,  does  It  not  abridge  his  right 
of  contract?  Does  it  not  deprive  him  of  sell- 
ing what  Is  his?  Does  it  not  follow  that  a 
prohibitive  tax  upon  parties  who  would  buy 
his  labor  deprives  the  laborer  of  the  right  to 
sell  "original  foundation  of  other  property"? 
"Hie  enjoyment  or  deprivation  of  these  rights 
end  privileges  constltntes  the  essential  dis- 
tinction between  freedom  and  slavery,  be- 
tween liberty  and  oppression."  What  pos- 
sible good  could  flow  from  a  statute  of  the 
kind  under  consideration  we  are  at  a  loss  to 
know.  To  say  that  a  man  working  for  wa- 
ges, whatever  the  amount  of  the  wages  may 
be,  can  only  sell  his  time  for  certain  pur- 
poses, and  if  he  does  sell  for  those  purposes 
not  authorized  by  the  statute  the  party  to 
whom  he  sells  must  pay  a  $S,000  tax  to  the 
state.  Is  a  ruthless  Invasion  of  the  right  of 
free  contract,  an  abridgment  of  personal  111)- 
erty  and  the  right  of  property,  since  the  la- 
borer's muscle  is  all  the  property  he  has. 
In  many  Instances,  and  an  invasion  of  the 
Constitution  of  this  state  and  of  the  United 
States;  and  we  so  bold.  Authorities  sup- 
porting the  Ikst  proposition,  in  addition  to 
the  one  last  cited,  are  S.  A.  &  A.  P.  Ry.  Co. 
V.  Wilson  (Tex.  App.)  19  S.  W.  910;  Allgeyer 
T.  Louisiana,  165  TJ.  S.  578, 17  Sup.  Ct  427,  41 
L.  Bd.  832;  Ritchie  v.  People,  155  111.  98,  40 
N.  E.  454,  29  L.  R.  A.  79,  46  Am.  St  Rep. 
815. 

In  passing  upon  these  questions  we  wish 
to  express  our  indebtedness  to  the  able  coun- 
sel who  prepared  the  brief  in  this  case.  It  is 
full  of  authorities  and  replete  with  arguments 
showing  the  unconstitutionality  of  the  act  in 
question. 

For  tbe  reasons  suggested,  we  hold  that  the 
act  Is  unconstitntional,  and  the  judgment  is 
reversed,  and  the  prosecution  ordered  dis- 
missed. 


BASS  et  al.  t.  TOLBERT. 
(Court  of  Civil  Appeals  of  Texas.     Jane  20, 

1908.    Rehearing  Denied  Oct.  17,  1908.) 
1.  Bbokebs   (S  32»)— Employment— Pebfobm- 

ANCE— AOBEEMEIVT  TO  SeBVE   OPPOSITE  PAB- 

TT—VALiDrrr— Public  Policy. 

A  broker,  who  la  employed  to  exercise  bia 
abilities  on  behalf  of  hia  principal,  cannot,  with- 
out bis  principal's  knowledge,  agree  to  repre- 
sent tbe  other  party  to  the  transaction ;  audi 
agreement  being  contrary  to  public  policy  and 
unenforceable,  though  tbe  original  principal  waa 
not  injured,  the  agent  intended  no  wrong,  and 
the  other  party  acted  in  good  faith. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent.  Dig.  8  25;    Dec.  Dig.  J  32.*] 

Z  Bboksbs  (S  32*)— Acts  fob  Both  Pabties.. 

A  broker  may  act  as  the  agent  of  two  or 
more  principals  in  the  aame  transaction,  if  bis 
duties  to  each  are  not  such  bb  to  require  him  to 
do  incompatible  things,  or  if  his  acts  are  with 
full  knowledge  and  consent  of  both  parties. 

[Bd.    Note. — For    other    cafps.    see    Brokers, 
Cent.  Dig.  i  25;  Dec.  Dig.  {  32.*] 


3.  Bbokebs  (j  38»)— Hmploymbwt— VioLATio:f 

OP  CONTBACT— PLtADIHO. 

Defendant  B.,  with  whom  G.  had  listed 
land  for  sale,  leaming  that  plaintiff  desired  to 
puicbase  it,  requested  to  be  permitted  to  make 
the  sale,  and  informed  plaintiff  that  he  had  0. 
bound  to  sell  the  land  $2.50  per  acre  cheaper 
than  G.  would  sell  it  to  plaintiff.  Plaintiff  au- 
thorized B.  to  offer  O.  the  amount  he  asked  for 
the  land,  less  $72  interest  on  a  loan,  if  it  could 
not  be  bought  for  less,  B.  agreeing  not  to  close 
the  trade  with  any  other  party  until  plaintiff 
could  buy  the  property  at  G.'a  price.  B.  in- 
formed plaintiff  that  G.  refused  to  take  less  than 
$2,850  and  the  $72  hiterest,  and  that  the  offer 
at  that  price  would  be  kept  open  until  the  next 
day,  but  pending  the  negotiations  B.  and  the 
two  other  defendants  purchased  tbe  land  for 
themselvea,  to  plalntifTs  damage.  Held,  that  a 
petition  alleging  such  facts  waa  not  defective  aa 
alleging  a  contract  between  plaintiff  and  B. 
which  waa  invalid  aa  a  violation  of  B.'s  duty 
to  G. 

[Ed.  Note.— For  other  caaea,  aee  Brokers,  Dec. 
Dfg.  {  38.*] 

4.  Pabtnebshif    (I   54*)  —  Bxibtence  —  Evi- 
dence. 

Defendant  B.,  a  broker  for  the  sale  of  cer- 
tain land  in  H.  county  for  the  owner,  aold  it  to 
himself  and  defendanta  M.  and  S.,  who  were 
land  brokers  in  E.  county.  B.  listed  H.  county 
lands  for  sale  with  M.  and  S. ;  and,  in  case 
they  found  buyers  in  E.  county,  the  commiasion 
would  lie  divided  between  them  and  B.,  but 
they  had  no  Interest  in  the  sale  of  H.  county 
lands  made  by  B.  to  purchasers  procured  by 
him.  After  B.  had  sold  tbe  land  in  question,  in 
alleged  violation  of  hia  contract,  as  broker  for 
the  owner,  to  hold  the  land  for  plaintiff,  B.  stat- 
ed in  the  presence  of  S.  that  B.  and  M.  and  S. 
were  in  partnership;  that  B.  furnished  the 
land,  and  M.  and  S.  furnished  the  buyers,  and 
tbe  commissions  were  divided.  There  was  no 
evidence  that  S.  heard  this  declaration  or  that 
M.  was  present.  Held  insufficient  to  establish 
a  partnership  between  B.  and  M.  and  S.  so 
as  to  charge  them  with  B.'a  breach  of  contract 
with  plaintiff. 

[EA.  Note.— For  other  caaes,  see  Partnership, 
Dec.  Dig.  §  54.*] 

5.  Evidence  (|  220*)— Admissions- Acquies- 
cence. 

Acquiescence,  to  have  the  effect  of  an  ad- 
mission, must  exhibit  some  act  of  tbe  mind,  and 
amount  to  a  voluntary  demeanor  or  conduct  of 
tbe  party  sought  to  be  charged ;  and,  whether 
it  is  acquiescence  in  tbe  conduct  or  language  of 
others,  it  must  appear  that  such  conduct  was 
known,  or  the  language  fully  understood,  by  the 
party  sought  to  be  charged  before  any  inference 
can  be  drawn  from  his  alienee. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  8§  771-783 ;    Dec.  Dig.  §  220.*J 

6.  Evidence  (§  220*)—Admis8ions— Silence. 

Mere  silence  of  a  party,  when  facts  are  as- 
serted in  hia  preaence,  is  no  ground  for  presum- 
ing bis  acquiescence,  unless  the  conversation  was 
addressed  to  him  under  such  circumstances  as 
to  call  for  a  reply. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.  §S  771-774;   Dec.  Dig.  |  220.*] 

7.  Evidence  (§  256*)—Aoquiescence— Find- 
ings. 

Evidence  held  insufficient  to  warrant  a  find- 
ing that  defendant  S.  heard  the  atatement  of  B., 
made  to  plaintiff  concerning  S.  and  M.,  and 
that  S.  understood  and  acquiesced  therein. 

[Ed.   Note.— For   other   caaea,   see   Evidence, 
Dec.  Dig.  i  256.*] 


•For  other  caaes  aee  aame  topic  and  aectlon  N17MBER  In  Dec.  &  Am.  Diga.  1907  to  date,  A  Reporter  Indezea 
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Appeal  from  Hunt  County  Court;  J.  W. 
Manning,  Judge. 

Action  by  R.  K  Tolbert  against  R.  S.  Bass 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed  in  part,  and  in 
part  reversed,  and  judgment  rendered. 

G.  C.  Grace  and  Plerson  &  Starnes,  for  ap- 
pellants.   Thompson  &  Mead,  for  appellee. 

TALBOT,  J.  This  suit  was  filed  by  appel- 
lee, R.  L.  Tolbert,  in  the  county  court  of 
Hunt  county,  on  August  20,  1907,  against  ap- 
pellants, R.  S.  Baas,  W.  A.  Malcolm,  and  T. 
J.  Stroud.  The  petition  alleged,  in  substance, 
that  one  Griffith,  on  and  prior  to  August  14, 
1907,  was  owner  of  a  tract  of  land  in  said 
Hunt  county,  and  certain  mules,  fanning 
tools,  etc.,  and  an  Interest  in  a  growing  crop 
upon  such  land ;  that  on  the  14tfa  of  August, 
1907,  appellee  learned  that  said  Griffith  desir- 
ed to  sell  such  land,  and  other  property,  and 
made  efforts  to  buy  the  same;  that  before 
such  efforts  by  him  (appellee)  said  Griffith 
bad  listed  his  land  with  appellant  Bass  for 
sale,  agreeing  to  pay  Bass  a  commission  there- 
for; that  at  this  time  Bass  was  engaged  in 
buying  and  selling  lauds  in  Hunt  and  other 
counties  on  commission,  and  appellees,  Mal- 
colm and  Stroud,  were  engaged  in  a  similar 
business  In  Ellis  county;  and  that  there 
was  some  arrangement,  the  details  of  which 
were  unknown  to  plaintiff,  by  which  Mal- 
colm and  Stroud  became  partners  in  the  land 
business;  that  Malcolm  and  Stroud  would 
furnish  buyers  for  lands  In  Hunt  county,  list- 
ed with  Bass,  and  when  a  sale  was  made, 
the  commissions  would  be  divided ;  and  that 
there  was  a  further  arrangement  that  appel- 
lants would,  at  times.  Jointly  purchase  lands, 
and  then  sell  the  same  for  their  own  mutual 
profit ;  that  after  appellee  had  sent  word  to 
Griffith  that  he  wished  to  buy  his  land,  ap- 
pellant Bass  learned  that  appellee  was  think- 
ing of  buying  said  land,  and  advised  api)ellee 
that  said  land  was  listed  with  him  for  sale 
for  a  commission,  and  that  in  case  Griffith 
sold  it  direct,  he  would  get  no  commission; 
and  that  he  asked  appellee  to  make  the  trade 
through  him,  and  represented  that  he  could 
purchase  the  land  through  him  (Bass)  cheap- 
er than  he  could  from  Griffith  direct,  as  he 
(Bass)  had  Griffith  bound  up  under  a  con- 
tract to  sell  the  land  $2.50  per  acre  cheaper 
than  Griffith  would  sell  It  to  appellee;  that 
the  land  was  listed  with  him  at  $47.50  per 
acre;  that  Griffith  was  asking  for  the  land 
and  other  property  $2,850,  the  buyer  to  pay 
$72  interest  on  a  loan  on  the  land;  and  that 
Bass  told  appellee  that  he  would  guarantee 
to-  buy  the  land  for  him  at  $2,750  if  appellee 
would  let  him  (Bass)  make  the  trade,  and 
thereby  get  his  commission.  It  is  further  al- 
leged, in  substance,  that,  relying  on  these 
representations  by  Bass,  appellee  agreed  not 
to  attempt  to  buy  the  land  from  Griffith,  and 
to  allow  Bass  to  buy  It  for  blm,  authorizing 
the  payment  of  $2,850  for  the  property  if  it 
could  not  be  bought  for  less ;  that  the  $2,850 


proposition  was  submitted  to  Griffith,  who  de- 
clined the  same  unless  the  $72  interest  before 
mentioned  was  also  paid,  and  that,  pending 
negotiations  in  that  regard,  Bass  got  in  com- 
munication with  appellants  Malcolm  and 
Stroud,  with  the  result  that  they  (Bass,  Mal- 
colm and  Stroud)  themselves,  purchased  the 
laud  and  other  property  from  Griffith,  and 
took  title  to  themselves,  by  which  appellee 
claimed  to  have  been  damaged  in  the  sum  of 
$1,000,  for  which  he  sued.  By  supplementary 
petition  It  Is  alleged  that,  if  appellants  were 
not  partners  in  fact  in  the  transaction  men- 
tioned, Bass  was  acting  In  the  purchase  of 
said  land  as  the  agent  for  the  other  appel- 
lants, by,  reason  whereof  they  were  liable  for 
appellee's  damage.  The  defendants  Malcolm 
and  Stroud  filed  a  plea  of  privilege,  which 
was  subsequently  overruled,  and  all  of  the 
defendants  answered  by  exceptions,  general 
and  special,  a  general  denial,  and  a  denial 
under  oath  of  partnership,  as  alleged.  The 
exceptions  of  defendants,  general  and  special, 
were  overruled,  and  on  a  trial  before  court, 
plaintiff  recovered  a  judgment  against  all  of 
the  appellants  for  $712.50,  and,  a  motion  for 
a  new  trial  having  been  overnfled,  an  appeal 
to  this  court  was  duly  perfected. 

The  first  assignment  of  errAr  complains 
that  the  trial  court  erred  in  overruling  de- 
fendants' general  demurrer  to  plaintiff's  pe- 
tition. The  proposition  advanced  under  the 
assignment,  although  presented  in  several 
different  forms,  Is  to  the  effect  that  the  agree- 
ment, as  alleged  by  appellee,  Tolbert,  in  his 
petition,  shows  on  its  face  that  the  same  was 
inconsistent  with  appellant  Bass'  duties  and 
obligations  to  his  principal,  Griffith,  a  con- 
spiracy to  defraud  the  said  Griffith,  and  if 
there  was  any  such  agreement,  the  same  was 
illegal  and  void  as  against  public  policy,  and 
no  cause  of  action  could  arise  thereon  in  fa- 
vor of  Tolbert  for  the  breach  at  the  same. 
It  is  well  settled  that  an  agent  who  is  relied 
ux>on  to  exercise,  in  behalf  of  his  principal, 
bis  skill,  knowledge,  or  influence  will  not  be 
I>ermltted,  without  his  principal's  knowledge 
and  consent,  to  undertake  to  represent  the 
other  party  to  the  transaction.  And  it  makes 
no  difference  that  the  principal  was  not  in 
fact  Injured,  or  that  the  agent  intended  no 
wrong,  or  that  the  other  party  acted  in  good 
faith.  The  double  agency  la  a  fraud  upon  the 
principal  in  such  case,  contravenes  public 
policy,  and  the  courts  will  refuse  to  enforce 
a  contract  growing  out  of  such  agency  or 
award  damages  for  its  breach.  Armstrong 
v.  O'Brien,  83  Tex.  635,  19  S.  W.  268 ;  Mech. 
on  Agency,  i  798.  A  person,  however,  may 
act  as  the  agent  of  two  or  more  principals 
in  the  same  transaction  if  his  duties  to  each 
are  not  such  as  to  require  him  to  do  incom- 
patible things,  or  If  he  acts  with  the  full 
knowledge  and  consent  of  both  principals. 
There  is  some  conflict  in  the  decisions  upon 
the  last-named  exception  to  the  general  rule, 
but  it  seems  that  in  such  cases  the  weight  of 
authority  is  in  favor  of  the  validity  of  tlie 
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transaction.  Mech.  on  Agency,  i  644,  and 
cases  cited  In  note.  The  decision  of  the  ques- 
tion in  the  case  at  bar  turns  upon  the  char- 
acter of  the  pleading.  It  was  alleged.  In  sub- 
stance, that  Griffith,  the  owner  of  the  land 
which  appellee  desired  to  buy,  had  listed  the 
land  with  appellant  Bass  for  sale ;  that  Bass, 
learning  of  appellee's  desire  to  purchase  the 
land,  requested  that  he  (Bass)  be  allowed  to 
make  the  trade  for  appellee ;  that  he  (Bass) 
could  buy  the  land  cheaper  than  appellee 
could  buy  It  himself,  and  could  also  get  his 
commission  from  Grtfi9tb  for  making  the 
sale,  which  would  amount  to  $75 ;  that  Basa 
informed  appellee  that  be  had  Griffith  twund 
up  by  contract  to  sell  the  land  §2.50  per  acre 
cheaper  than  Griffith  would  sell  it  to  appiel- 
lee;  that  the  price  Griffith  was  asking  for 
the  land  and  other  property  was  $2,850  and 
the  buyer  to  pay,  in  addition  thereto,  about 
$72  Interest  due  on  a  loan  secured  by  a  lien 
on  the  land ;  that  appellee  then  agreed  that 
be  would  not  attempt  to  buy  the  land  direct 
from  Griffith,  but  would  allow  appellant  Bass 
to  buy  it  for  bim,  and  that  he  authorized 
Bass  to  offer  as  much  as  $2,850  for  the  prop- 
erty if  it  could  not  be  bought  for  less.  It 
was  further  alleged  that  Bass  agreed  that, 
if  be  could  not  get  the  land  for  appellee  at 
the  price  stated  to  him,  he  would  submit 
Griffith's  proiH)sition  to  appellee,  and  not 
close  the  trade  with  any  other  party  until 
am>el]ee  <waB  given  an  opportunity  to  take 
the  property  at  Griffith's  price;  that  Bass 
saw  Griffith,  and  Informed  appellee  that 
Griffith  refused  to  take  less  than  $2,850  for 
the  property,  and  the  buyer  to  pay  the  $72  in- 
terest due  on  the  loan;  that  at  the  same  time 
Bass  informed  appellee  that  he  had  an  agree- 
ment with  Griffith  by  which  he  could  hold 
the  offer  open  until  the  next  day;  that  ap- 
pellee then  told  Bass  that  he  would  pay  Grif- 
fith the  price  he  asked  if  they  could  not  get 
the  land  cheaper,  and  that  he  would  let  Bass 
know  the  next  day  at  1  o'clock  p.  m.  We 
think  it  fairly  appears  from  these  allegations 
that  it  was  neither  intended  nor  contemplat- 
ed, by  either  appellee  or  Bass,  that  the  land 
should  be  purchased  from  Griffith  under  cir- 
cumstances of  which  be  was  not  fully  aware, 
or  at  a  price  not  fixed  by  him.  It  was  ^ot 
alleged  that  appellee  was  to  pay  Bass  any- 
thing. Griffith  bad  promised  to  pay  him  a 
commission  of  $75  to  find  a  buyer  for  the 
land,  and  appellee  simply  agreed  to  purchase 
through  Bass  Instead  of  going  to  Griffith  In 
person.  It  is  true  Bass  urged,  as  an  induce- 
ment to  this,  that  he  could  buy  the  land  for 
appellee  cheaper  than  appellee  could  get  it 
from  Griffith  direct,  but  in  this  connection  he 
told  appellee,  as  shown  by  the  pleading,  that 
be  tiad  a  contract  with  Griffith  which  would 
enable  him  to  do  so.  If  this  allegation  Is 
true,  and  It  must  be  so  regarded  for  the  pur- 
poses of  the  demurrer,  then  the  price  at 
which  Bass  proposed  to  get  the  land  for  ap- 
pellee, if  he  would  buy  through  him,,  was  not 
one  fixed   by   Bass  against  the   interest  of 


Griffith,  but  one  fixed  or  agreed  to  by  Griffith 
in  bis  contract  with  Bass.  As  has  been  seen, 
the  allegation  is  that  be  (Bass)  "had  Griffith 
bound  up  under  contract  to  sell  the  land  $2.- 
50  per  acre  cheaper  than  Griffith  would  sell 
it  to  plaintiff,"  which  corresponds  with  the 
amount  Bass  said  he  could  procure  the  land 
for.  The  clear  inference  from  the  allegations 
of  the  petition  is  that  Tolbert  and  Bass  both 
understood  and  Intended  that  Griffith  should 
be  consulted  about  the  price  of  the  property, 
and  that  the  same  should  be  agreed  to  by 
him  before  the  sale  contemplated  was  con- 
summated. We  conclude  the  demurrer  was 
properly  overruled. 

Appellants'  second  assignment  of  error  is 
to  the  effect  that  the  trial  court  erred  in  ren- 
dering Judgment  against  the  defendants  Mal- 
colm and  Stroud,  and  in  refusing  to  grant 
them  a  new  trial,  because  the  evidence  shows 
there  was  no  partnership  existing  between 
them  and  the  defendant  Bass  in  respect  to 
any  contract  that  may  have  been  entered  in- 
to between  appellee  and  the  said  Bass  In 
regard  to  the  purchase  of  the  land  in  ques- 
tion, and  that  they  had  no  Interest  in  any 
such  contract  This  assignment  we  believe 
to  be  well  taken.  The  strength  of  the  tes- 
timony upon  this  phase  of  the  case  Is  as  fol- 
lows: Appellee  testified  that  Bass  told  him 
that  he  had  an  arrangement  with  Malcolm 
and  Stroud  by  which  he  (Bass)  would  list 
Hunt  county  land  for  sale  and  Malcolm  and 
Stroud  find  buyers  in  Ellis  county  and  the 
commission  would  be  divided  among  them. 
Bass  testified  that  he  had  an  agreement  with 
Malcolm  and  Stroud  to  divide  commissions 
with  them  on  every  sale  of  land  In  Hunt 
county  to  buyers  furnished  by  them  from  El- 
lis county,  but  that  Malcolm  and  Stroud  had 
no  Interest  in  sales  of  Hunt  county  land 
made  by  him  to  purchasers  found  by  him; 
that  he  only  divided  commissions  with  them 
on  sales  made  to  parties  that  they  secured 
in  Ellis  county  of  lands  situated  in  Hunt 
county.  Bass  further  testified  that  he  never 
thought  of  buying  the  Griffith,  land  until 
Tolbert  bad  flatly  refused  to  meet  Griffith's 
terms ;  that  Malcolm  and  Stroud  knew  noth- 
ing about  Tolbert,  nor  had  there  been  any 
negotiations  with  him  about  Griffith's  land 
until  after  he  (Bass)  had  bought  the  proper- 
ty, and  that,  had  he  sold  the  land  to  Tolbert, 
Malcolm  and  Stroud  would  have  had  no  in- 
terest In  the  transaction  whatever.  Upon  be- 
ing recalled,  appellee  testified  that  Bass  said. 
In  speaking  of  Malcolm  and  Stroud:  "We 
have  a  partnership.  I  furnish  the  land,  and 
they  furnish  the  buyers,  and  we  split  the 
commissions."  Stroud  testified  that  he  and 
Malcolm  were  partners  in  the  real  estate 
business  in  Ellis  county;  that  they  had  an 
arrangement  with  Bass  by  which  they  get 
buyers  In  Ellis  county  to  buy  lands  that  Bass 
had  listed  in  Hunt  county,  and  when  Bass 
made  a  sale  of  land  In  Hunt  county  to  a 
buyer  furnished  by  them  from  Ellis  county, 
they  would  divide  the  commission  on  such 
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sale;  that  on  the  night  of  AngUBt  15,  1907, 
at  7  SO  o'clock  or  later  Bass  phoned  to  him, 
in  Bubstance,  that  the  Griffith  property  was 
for  sale  at  a  bargain,  and  asked  him  to  go  in 
with  him  and  purchase  It,  and  he  authorized 
Bass  to  go  ahead  with  the  matter  on  his 
(Bass')  own  Judgment,  and  agreed  to  go  up 
from  Waxahachie  the  next  morning,  which 
he  did;  that  Bass  had  closed  the  trade  be- 
fore he  arrived,  and  that  up  to  that  time  he 
had  never  seen  Tolbert,  and  did  not  know 
him,  nor  had  be  bad  anything  to  do  with  the 
deal.  This  testimony  we  regard  as  wholly 
insufficient  to  show  that  a  partnership  did 
exist  between  Bass  and  Malcolm  and  Stroud 
in  the  matter  of  the  sale  for,  or  purchase  of, 
the  land  from  Griffith ;  or  that  Bass  in  mak- 
ing the  contract  with  appellee,  as  alleged, 
was  the  agent  of  the  said  Malcolm  and 
Stroud,  or  otherwise  so  associated  with  them 
in  the  sale  or  purchase  of  lands  situated  in 
Hunt  county  as  to  authorize  the  Judgment 
rendered  against  them. 

Aside  from  the  statement  of  appellee  that 
Bass  told  him,  in  speaking  of  Malcolm  and 
Stroud,  that,  "We  hare  a  partnership.  I 
furnish  the  land,  and  they  furnish  the  buy- 
ers, and  we  split  the  commissions" — the  evi- 
dence seems  to  conclusively  show  it  was  only 
in  the  event  Malcolm  and  Stroud  furnished 
a  buyer  from  Ellis  county  of  land  held  for 
sale  by  Bass  in  Hunt  county  that  they  had 
any  Interest  whatever  in  the  transaction. 
In  that  event  It  was  agreed  by  Bass  that 
they  should  receive  one-half  of  the  commis- 
sion paid  him.  But  they  had  no  interest 
whatever  in  sales  made  by  Bass  to  purchas- 
ers procured  by  him.  Was  the  declaration 
of  Bass  that  "we  [speaking  of  himself,  Mal- 
colm, and  Stroud]  have  a  partnership.  I 
furnish  the  land,  and  they  furnish  the  buy- 
ers, and  we  split  the  commissions" — suffi- 
cient to  Justify  the  Judgment  of  the  court 
against  Malcolm  and  Stroud?  We  think  not 
It  does  not  appear  that  the  statement  imput- 
ed to  Bass,  If  made  in  the  presence  of  Stroud, 
was  heard  by  him.  It  was  shown  that  a  con- 
versation occurred  between  appellee  and  Bass 
in  the  latter's  office,  at  Greenville,  after  the 
sale  of  the  land  by  Griffith,  and  that  Stroud 
was  in  the  office  at  that  time,  but  it  does  not 
appear  that  the  statement  quoted  was  beard 
by  Stroud.  And  It  is  not  pretended  that 
Malcolm  was  present  at  that  or  any  other 
time  and  heard  any  such  statement.  To 
have  authorized  a  finding  that  a  partnership 
existed  between  Bass  and  Malcolm  and 
Stroud  with  respect  to  the  alleged  contract 
and  Bass'  dealing  with  appellee,  upon  the 
statement  referred  to,  it  was  necessary  to 
show  that  said  statement  was  heard  by 
Stroud  or  Malcolm  and  not  denied.  Acquies- 
cence, to  have  the  effect  of  admission  of  the 
party  to  be  affected  thereby,  "must  exhibit 
some  act  of  the  mind,  and  amount  to  volun- 
tary demeanor  or  conduct  of  the  party.  And 
whether  it  Is  acquiescence  in  the  conduct  or 
In  the  language  of  others,  it  must  plainly  ap- 


pear that  such  conduct  was  fully  known,  or 
the  language  fully  understood  by  the  party 
before  any  Inference  can  be  drawn  from  his 
silence."  1  Green,  on  Ev.  (  197.  Again  Mr. 
Greenleaf  says:  "The  mere  silence  of  one, 
when  facts  are  asserted  in  his  presence,  is 
no  ground  of  presuming  his  acquiescence,  un- 
less the  conversation  was  addressed  to  him 
under  such  circumstances  as  to  call  for  a 
reply."  Section  197a.  "This  latter  state- 
ment of  the  law  seems  to  be  a  qualification 
of  a  former  rule  on  the  subject,  which  per- 
mitted one's  silence  to  be  construed  as  a 
vlrttial  assent  to  all  that  was  said  In  his 
presence.  The  reason  given  for  the  change 
is  that  the  former  rule  was  susceptible  of 
great  abuse,  and  called  for  a  course  of  con* 
duct  which  prudent  and  quiet  men  do  not 
generally  adopt."  1  Green,  on  Ev.  S  197a. 
While  there  la  evidence  in  this  case  that  ap- 
pellant Stroud  was  In  Bass'  office  when  the 
declaration  claimed  by  Tolbert  was  made 
by  Bass,  it  clearly  aniears  that  the  conversa- 
tion between  Bass  and  Tolbert,  In  which 
such  declaration  was  made,  was  a  very  ani- 
mated and  angry  one,  and  the  only  founda- 
tion for  the  belief  that  Stroud  beard  it  and 
fully  understood  Its  Import  is  his  presence 
during  the  conversation.  Under  the  rule 
above  announced  we  think  the  court  was  not 
warranted,  under  such  circumstances,  in 
finding  that  Stroud  not  only  heard  the  state- 
ment of  Bass,  but  that  he  fully  understood 
and  acquiesced  In  It,  a  finding  of  all  which 
was  essential  to  justify  the  inference  of  part- 
nership as  declared  by  Bass.  This  being 
true,  the  evidence  was  insufficient  to  estab- 
lish the  finding  of  the  court  that  Malcohn 
and  Stroud  were  partners  of  Bass  in  the 
transaction  out  of  which  the  suit  grows,  and 
that  the  Judgment  against  them  must  be  re- 
versed. 

The  other  assignments  of  error  complain 
of  the  insufficiency  of  the  pleadings  upon  the 
measure  of  damages,  and  the  inadmissibility 
of  certain  testimony  by  reason  thereof  to  ea- 
tabllsh  the  damages  allowed  by  the  court. 
Also  that  the  evidence  was  Insufficient  to 
warrant  the  amount  of  the  damages  allowed. 
We  shall  not  enter  upon  a  discussion  of  these 
assignments.  It  is  enough  to  say  that  they 
have  been  considered,  with  the  conclusion 
reached  that  they  point  out  no  reversible  er- 
ror. The  pleading  was  not,  perhaps,  as  defi- 
nite as  it  might  have  been,  but  was  sufficient 
In  a  suit  of  this  character. 

The  evidence  Is  sufficient  to  sustain  the 
Judgment  against  appellant  Bass,  but  insuffi- 
cient to  sustain  it  as  to  Malcohn  and  Stroud. 
The  case  was  tried  without  a  Jury,  and  the 
facts  seem  to  have  been  fully  developed.  It 
Is  therefore  ordered  that  the  Judgment  of 
the  court  below  be  affirmed  as  to  Bass,  and 
reversed  and  here  rendered  for  appellants 
Malcolm  and  Stroud. 

Affirmed  In  part  and  reversed  and  render* 
ed  in  part 
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BOONE  T.  HOLDER 
(Supreme   Court  of  Arkansas.     Oct.  6,  1908.) 

1.  Appeal  and  Ebbob— Becobd— Bill  or  Ex- 
ceptions—Contents  —  Ckbtificate  OF  By- 

STAN  DEBS— EPrECT. 

A  bill  of  exceptions,  certified  b7  bystand- 
ers in  accordance  with  the  statute,  where  the 
party  excepting  is  not  satisfied  with  the  court's 
correction  of  his  proposed  bill,  must  be  taken  as 
representing  the  tme  state  of  the  record,  in  the 
al»ence  of   contioverting  affidavits. 

2.  TBIAL  — ABOTJltKNT    OP    COUNSEL  —  STATE- 
MENT OF  Mattkbs  Not  in  Evidence. 

The  statement,  in  argument  of  counsel,  of 
material  facta  not  in  evidence  is  reversible  er- 
ror, as  evidence  cannot  be  presented  in  the  form 
of  argument. 

[£M.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  285.) 

3.  Same. 

In  an  action  for  alienation  of  affections, 
statements  of  defendant's  counsel  in  argument 
that,  if  plaintiff's  wife  was  permitted  by  law  to 
testify,  she  would  swear  that  defendant  never 
had  sexual  intercourse  with  her,  and  that  her 
husl>and  had  mistreated  her,  and  neglected  her 
for  another  woman,  being  material  to  the  issues 
and  not  in  evidence,  was  prejudicial  error, 
where  the  trial  court  did  not  direct  the  jury  to 
disregard  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  285.] 

4.  Trial— Abgument  of  Counsel  —  Mattebs 
Not  in  Evidence. 

Where  statements  are  made,  in  argument  of 
matters  material  to  the  issues,  which  are  not 
in  evidence,  the  trial  court  should  admonish 
counsel  that  the  statement  is  improper,  and  di- 
rect the  jury  to  disregard  It. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  f  487.] 

Hill,  0.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Logan  County; 
Jeptha  H.  Evans,  Judge. 

Action  by  B.  B.  Boone  against  Albert  Hold- 
er. From  a  judgment  for  defendant,  plaintiff 
appeals.  Reversed  and  remanded  for  new 
trial. 

Carmlchael,  Brooks  &  Powers,  for  appel- 
lant 

HART,  J.  B.  B.  Boone  brought  this  suit 
against  Albert  Holder  for  alienation  of  the 
affections  of  his  wife,  Alice  Boone.  There 
'was  a  Jury  trial  and  a  verdict  for  the  de- 
fendant^ and  plaintiff  has  appealed. 

It  Is  unnecessary  to  abstract  the  testi- 
mony, except  to  state  that  it  was  sufficient 
to  sustain  tbe  allegations  of  the  complaint 
No  objections  were  made  to  the  instructions 
of  tbe  court  Tbe  sole  ground  relied  upon  for 
reversal  is  on  account  of  alleged  improper 
argument  of  counsel.  In  bis  motion  for  a 
new  trial  tbe  plaintiff,  Boone,  states  that  R. 
J.  White,  counsel  for  the  defendant  was, 
over  his  objections,  permitted  to  argue  to 
the  Jury  "that  if  tbe  mouth  of  the  plaintiff's 
wife  was  not  closed  by  tbe  iron  laws,  she 
would  swear  that  Holder,  tbe  defendant,  nev- 
er had  sexual  intercourse  with  her;  that  ber 
husband,  the  plaintiff,  had  mistreated  her; 
that  he  bad  neglected  her,  and  bad  been  too 
•  Intimate  with  one  of  tbe  witnesses  for  tbe 


plaintiff— Dosby  Holder."  Tbe  presiding 
judge  refused  to  sign  tbe  bill  of  exceptions 
prepared  In  accordance  with  the  language 
set  forth  In  tbe  motion  for  a  new  trial,  as 
above  stated,  but  corrected  it  so  as  to  read  as 
follows:  "Gentlemen,  in  stating  this  cause 
to  you  I  told  you  that  I  would  prove  that 
the  plaintiff  was  tired  of  bis  wife,  now  that 
she  is  old  and  ugly;  that  be  bad  mistreated 
her,  and  was  enamored  of  a  younger  and 
fairer  woman — ^Doshy  Holder — one  of  the 
witnesses  In  this  case,  and  that  all  the  sus- 
picious circumstances  that  the  witnesses  for 
tbe  plaintiff  would  bring  Into  tbe  case  would 
be  fully  explained  to  your  entire  satisfaction, 
and  that,  too,  consistent  with  tbe  Innocence 
of  the  plaintiff's  wife  of  the  foul  charge 
of  adultery  which  he  makes  against  ber.  1 
bave  done  tbe  befit  I  could  to  make  my  state- 
ment good  in  tbe  proof,  both  by  the  testimony 
of  witnesses  directly  given,  and  by  drag- 
ging out  what  of  the  truth  I  could  by  tbe 
cross-examination  of  unfriendly  witnesses. 
If  I  have  failed  In  any  particular  to  make  the 
proof  as  strong  as  I  stated  it,  you  must  re- 
member, gentlemen,  that  I  was  unable  to 
obtain  the  testimony  of  the  plaintiCTs  wife 
in  this  cause.  She  is  excluded  by  an  iron 
rule  of  law,  which  tbe  court  announced.  I 
do  not  complain  at  tbe  court  or  the  law.  But ' 
you  must  remember  that  she  sits  here  in 
this  coiurt  an  anxious  onlooker,  while  tbe 
question  of  her  virtue  is  being  debated  and 
bandied  about,  tbe  most  Interested  i>er8on 
connected  with  this  case,  and  must  sit  dumb 
In  tbe  presence  of  these  base  accusations 
against  ber  and  her  character,  which  she 
holds  dearer  than  life.  Tbe  Interest  of  tbe 
plaintiff  and  of  the  defendant,  however  great, 
is  Insignificant  In  comparison  with  hers. 
What  she  might  say  If  she  were  permitted 
to  testify  is  only  a  matter  of  conjecture.  I 
want  you  to  weigh  the  testimony  In  tbe  cause 
carefully,  and  remember  that  tbe  reputation 
of  a  good  woman,  of  a  mother,  Is  at  stake, 
and  that  tbe  law  does  not  permit  ber  to  give 
her  testimony,  either  by  way  of  denial  or  ex- 
planation, but  must  sit  in  silence  and  listen 
to  her  defamers  in  this  temple  of  justice." 
Tbe  plaintiff,  not  being  satisfied  with  the 
correction  made  by  tbe  Judge,  procured  tbe 
bill  as  originally  prepared  by  blm,  and  as 
set  forth  In  bis  motion  for  a  new  trial,  to  be 
certified  by  two  bystanders  In  the  manner 
and  form  provided  by  tbe  statutes.  No  con- 
troverting affidavits  were  filed  by  the  de- 
fendant This  court  has  held,  In  the  case 
of  Smith  y.  State,  tbat  a  bill  of  exceptions, 
as  certified  by  tbe  bystanders  in  accordance 
with  the  statute,  in  tbe  absence  of  controvert- 
ing affidavits,  must  be  taken  as  representing 
the  true  state  of  tbe  record.  Tbe  case  for 
some  reason  was  omitted  from  our  printed 
reports,  but  tbe  correctness  of  tbe  decision 
has  never  been  questioned,  and  is  now  tbe 
settled  law  In  this  state.  Tbe  case  is  report- 
ed In  16  S.  W.  2.  In  construing  a  similar 
statute,  the  courts  of  the  states  of  Kentucky 
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and  of  Missouri  have  held  that  the  paper  bo 
filed  will  be  treated  as  containing  the  cor- 
rect version  of  the  proceedings,  unless  Its 
truth  be  controverted  by  affidavit  filed  by  the 
opposite  side.  Norton  v.  Dorsey,  65  Mo,  376; 
Kaelln  v.  Rufenacht,  6  Ky.  Law  Rep.  736. 
Therefore,  as  far  as  this  court  Is  concerned, 
the  record  stands  as  if  the  defendant's  at- 
torney had  stated  to  the  Jury  that  plaintiff's 
wife  would  swear,  If  permitted  to  testify 
before  the  jury,  that  the  defendant.  Holder, 
had  never  had  sexual  intercourse  with  her; 
that  plaintiff  objected  to  these  remarks,  and 
that  his  objections  were  overruled.  It  Is  a 
well-established  rule  that  It  is  error,  suffi- 
cient to  reverse  a  judgment,  for  the  court  to 
suffer  counsel,  against  objection,  to  state 
facts  x)ertlnent  to  the  issue  and  not  in  evi- 
dence. 12  Am.  &  Eng.  Ency.  of  Pleading  & 
Practice,  p.  727;  1  Thompson  on  Trials,  par. 
063.  Although  not  expressly  decided,  the 
language  used  by  the  court  in  the  case  of 
Little  Roclc  Ry.  &  Electric  Co.  v.  Goerner, 
80  Ark.  158,  95  S.  W.  1007,  T  L.  R.  A,  (N.  S.) 
97,  expresses  the  same  view.  The  reason 
for  the  rule  is  that  a  party  cannot  be  permit- 
ted to  present  his  evidence  in  the  form  of  the 
argument  of  his  counsel  to  the  jury,  but  must 
confine  himself  to  the  legal  method  of  estab- 
lishing his  cause  of  action  or  defense  thereto. 
The  remarks  complained  of  being  a  statement 
of  matters  material  to  the  Issues,  the  court 
should  have  admonished  the  attorney  that 
the  statement  was  Improper,  and  should  have 
told  the  jury  to  disregard  it  Having  failed 
to  do  this,  It  was  prejudicial  error  to  per- 
mit counsel  to  travel  out  of  the  record  and 
to  base  his  argument  on  facts  not  appear- 
ing therein.  Little  Rock  &  Ft.  Smith  Ry.  Co. 
V.  Cavanesse,  48  Ark.  106,  2  S.  W.  505;  Fort 
V.  State,  74  Ark.  210,  85  S.  W.  236. 

For  error  In  counsel  for  defendant  stating 
to  the  jury  prejudicial  facts  which  were  not 
in  evidence,  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

HILL,  C.  J.  (dissenting).  I  cannot  concur 
in  the  construction  placed  on  section  6226, 
KIrby'B  Dig.,  by  the  majority  of  the  court 
The  force  of  Smith  v.  State,  which  the  court 
follows.  Is  weakened  by  its  omission  from  the 
official  reports.  This  can  only  be  done  through 
the  approval  of  the  Chief  Justice  (section  1266, 
Kirby's  Dig.),  and  he  was  the  writer  of  that 
opinion,  and  evidently  did  not  regard  it  as 
affording  a  precedent  The  affidavits  of  by- 
standers, when  in  conflict  with  each  other, 
or  in  conflict  with  the  judge's  statement 
should  raise  a  question  of  fact  to  be  deter- 
mined in  this  court  If  a  bystander  testified 
tliat  his  attention  was  sharply  drawn  to  the 
point  in  issue,  and  the  judge  was  reading, 
writing,  or  conversing,  or  that  he  nodded,  as 
judges  do  sometimes  nod,  or  In  some  other 
way  Indicated  that  Ills  memory  was  more 
likely  to  be  correct  than  the  memory  of  the 
judge,  then  I  think  that  the  affidavit  of  one 
bystander  might  well   control.     But  where 


the  bystanders  fall  to  show,  as  In  this  case, 
any  reason  for  remembering  the  exact  lan- 
guage used,  and  yet  each  put  It  in  the  iden- 
tical words  used  in  the  motion  for  new  trial, 
and  the  attention  of  the  judge  Is  not  shown 
to  have  been  diverted,  and  the  judge  says 
positively  that  this  language  attributed  to 
counsel  in  bis  argument  was  not  used,  then 
I  think  the  bystanders  have  failed  to  over- 
come the  record  as  made  by  the  judge.  That 
the  affidavits  of  bystanders  raise  an  issue 
of  fact  for  this  court  is,  I  think,  the  effect 
of  the  decision  in  Boone  v.'Goodlett  71  Ark. 
577,  76  S.  W.  1059,  and  the  Smith  Case  was 
ignored  in  that  opinion,  and  that  It  seems  to 
me,  is  the  only  proper  construction  to  place 
on  section  6226.  Otherwise  Irresponsible  by- 
standers can  control  the  records  of  the  court, 
and  that  evidently  was  not  the  Intention  of 
this  statute,  which  was  to  enable  parties 
to  correct  a  record  when  the  Judge  was  shown 
to  be  In  error. 


ARKANSAS  CENT.  R.  CO.  t.  WORKMAN. 
(Supreme  Court  of  Arkansas.     Oct  5,   1008.) 

1.  Master  and  Sebvant— Instbuotiro  Sebv- 
ANT— Mabteb's  Duty— Patent  Danqebs. 

An  employer  must  instruct  an  employ^  as 
to  patent,  as  well  as  latent,  dangers,  If,  because 
of  the  employe's  youth  and  inexperience,  he 
does  not  appreciate  them. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  Sf  310-316^. 

2.  Same— Railboaob. 

A  railroad  company  is  liable  for  injuiy  to 
a  yonog  Inexi>erienced  brakeman  by  his  alfglit- 
ing  from  a  moving  train  in  an  improper  way. 
where  he  was  not  instructed  as  to  the  proper 
way. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  H  297-314.] 

3.  TBIAIt— SUBMTSSION     OT     ISSUES— SUFPOBT 

BY  Evidence— NECESsnr. 

Issues  submitted  to  a  jury  must  be  con- 
fined to  those  supported  by  testimony. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  f{  596-612.] 

4.  Masteb   and    Sebvant— Railboads— Dctt 
TO  AuaHTiNa  Bbakeilan — Station  Plat- 

rOBMS. 

A  railway  company  need  not  light  its  sta- 
tion platforms  for  the  benefit  of  alighting 
brakemen,  in  the  absence  of  hidden  dangers, 
though  required  to  provide  lights  for  the  con- 
venience and  safety  of  passengers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  IS  212-218.] 

5.  Saice. 

A  railway  company  is  not  negligent  toward 
alighting  brakemen  In  permitting  a  space  of  14 
indtes  between  the  edge  of  a  station  platform 
and  iHuning  cars. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;   J^tha  H.  Evans,  Judge. 

Action  by  Will  Workman,  by  J.  B.  Branch 
aB  next  friend,  against  the  Arkansas  Ontral 
Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded  for  new  trial. 

Lovick  P.  Miles,  for  appellant  T.  A.  Pet- 
tigrew,  for  appellee. 
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Mcculloch,  J.  Appellee  is  a  minor  un- 
4er  the  age  of  21  years,  and  sues  appellant 
railroad  company  to  recover  damages  for  per- 
sonal Injuries  received  -while  performing 
■service  for  the  company  as  brakeman  on 
freight  train.  He  recovered  Judgment  below, 
.and  the  company  appealed. 

Appellee  was,  at  the  time  he  took  service 
■with  the  railroad  company,  18  years  of  age, 
-and  was  entirely  Inexperienced  in  that  kind 
■of  work.  He  received  the  Injury  complained 
of  during  his  first  day's  service,  or  rather 
during  the  night  succeeding  the  first  day's 
service.  He  made  a  trip  from  Paris  to  Ft 
"Smith  during  the  day,  and  was  Injured  on  the 
return  trip  that  night  While  the  train  was 
being  slowed  down  at  a  station  named  Ursula 
for  the  purpose  of  discharging  freight  and 
as  the  engine  moved  past  the  platform,  he 
stepped  from  the  tender  of  the  engine,  and  as 
lie  alighted  on  the  platform,  he  lost  his  bal- 
ance and  fell  backward  through  the  opening 
between  two  cars  and  the  space  between  the 
•cars  and  edge  of  platform.  His  arm  was 
mangled  so  that  it  had  to  be  amputated. 
Negligence  of  the  company  is  alleged  in  sev- 
eral particulars,  viz.:  First  that  the  head- 
light on  the  engine  was  insufficient  to  enable 
the  brakeman  to  see  the  platform  clearly; 
second,  that  the  platform  was  not  lighted  so 
that  the  brakeman  could  see  how  to  alight 
thereon ;  third,  that  the  step  on  the  tender 
of  the  locomotive,  from  which  the  brakeman 
had  to  alight  was  "old,  out  of  repair,  very 
-sleek,  and  inclined  downward,"  so  that  it 
was  unsafe  for  use;  fourth,  that  the  plat- 
form at  Ursula  was  unsafe  by  reason  of  be- 
ing higher  than  the  step  on  the  tender,  and 
was  14  inches  away  from  the  passing  cars 
or  tender;  fifth,  that  the  train  from  which 
appellee  alighted  was  run  i>ast  the  station  at 
a  dangerously  high  speed ;  sixth,  that  appel- 
lant failed  to  instruct  appellee  concerning 
the  safest  manner  of  getting  off  moving 
trains,  and  to  warn  him  of  the  dangers 
thereof.  All  of  the  acts  of  negligence  are 
alleged  in  the  complaint  to  have  contributed 
directly  to  the  injury.  The  court  by  proper 
instructions,  properly  took  away  from  con- 
sideration by  the  jury  the  first  and  fifth  al- 
leged acts  of  negligence,  because  there  was 
no  evidence  to  sustain  them.  It  is  contended 
that  there  was  no  evidence  to  sustain  any 
of  the  charges  of  negligence,  and  that  the 
court  erred  In  refusing  to  take  the  whole 
case  from  the  jury.  We  are  of  the  opinion, 
however,  that  there  was  evidence  sufficient 
to  sustain  the  third  and  sixth  charges. 
There  was  testimony  tending  to  show  that 
the  step  from  which  appellee  had  to  alight 
was  old  and  worn  sleek,  and  was  inclined 
downward,  so  that  appellee's  foot  slipped 
when  he  stood  on  it  It  Is  true  that  he  dl'd 
not  slip  from  this  step,  but  he  testified  that 
Just  before  be  was  ready  to  alight  bis  foot 
slipped,  and  he  was  compelled  to  grasp  the 
handhold  with  both  hands,  which  probably 
-caused  him   to  lose  his  balance  when   he 


alighted  on  the  platform  from  the  moving 
train.  There  is  testimony  to  the  effect  that 
In  attempting  to  step  from  a  moving  train 
it  is  necessary  to  first  release  the  handhold 
before  stepping  off;  otherwise  the  person 
will  be  Jerked  back  under  the  train.  So  the 
slanting  and  sleek  surface  of  the  step  on 
the  tender  rendered  It  such  an  Insecure  foot- 
rest  that  it  may  have  caused  appellee  to  cling 
too  long  to  the  handhold  In. order  to  prevent 
slipping  off  the  step,  thereby  hindering  him 
In  successfully  alighting.  It  was,  of  course, 
negligence  to  allow  the  step  to  get  out  of  re- 
pair, and  the  jury  could  have  concluded  that 
it  contributed  to  appellee's  Injury  in  the  way 
just  explained. 

It  is  uncontradicted  that  appellee  was,  at 
the  time  he  took  service  with  appellant  com- 
pany, and  when  he  was  Injured,  a  youth 
wholly  inexperienced  in  railroad  work,  and 
that  no  Instruction  was  given  him  at  all 
about  the  safest  manner  of  getting  off  and  on 
moving  trains.  He  was  given  no  warning 
whatever  of  the  danger  of  getting  off  the 
wrong  way.  That  there  is  a  reasonably  safe 
manner  and  a  dangerous  one  of  getting  off 
moving  trains  is  fully  explained  in  the  evi- 
dence, and  is  undisputed.  It  is  true  that 
these  differences  are  obvious  when  reason- 
ed out  according  to  the  laws  of  motion,  and 
In  a  sense  the  danger  of  getting  off  a  mov- 
ing train  in  the  wrong  manner  may  be  con- 
sidered a  patent  one.  It  is,  however,  the 
duty  of  a  master  to  instruct  a  servant  as  to 
patent  as  well  as  latent  dangers  if,  by  rea- 
son of  youth  and  inexperience,  the  servant 
does  not  know  of  or  appreciate  such  danger. 
Ford  V.  Bodcaw  Lumber  Co.,  73  Ark.  49,  83 
S.  W.  346;  L.  &  A.  Ry.  Oo.  v.  Miles,  82  Ark. 
534,  103  S.  W.  158,  11  L.  R.  A.  (N.  S.)  T20. 
We  think  there  was  evidence  sufficient  to  go 
to  the  jury  and  warrant  a  finding  that  appel- 
lee, by  reason  of  his  youth  and  Inexperience, 
did  not  properly  alight  from  the  moving 
train,  and  that  this  caused  him  to  fall.  If 
these  facts  are  true,  appellant  is  responsible 
for  the  Injury. 

The  case  should  have  been  submitted  to  the 
jury  only  upon  these  two  charges  of  negli- 
gence. The  evidence  did  not  warrant  a  find- 
ing of  negligence  on  either  of  the  other 
charges,  and  the  court  erred  in  submitting 
them  to  the  jury.  Issues  submitted  to  a  trial 
Jury  must  be  confined  to  those  which  find 
some  support  in  the  testimony,  and  it  is  er- 
ror to  submit  abstract  ones.  A.  &  L.  Ry.  Co. 
V.  Stroude,  77  Ark.  109,  91  S.  W.  18,  113  Am.' 
St  Rep.  130;  McDonough  v.  Williams,  77 
Ark.  261,  92  8.  W.  783,  8  L.  R.  A.  (N.  S.)  452; 
Railway  Co.  v.  Fain,  85  Ark.  532,  109  S.  W. 
514;  Railway  Co.  v.  Cain,  79  Ark.  225,  95 
S.  W.  137. 

No  duty  rested  upon  appellant  to  keep 
lights  on  or  about  the  platform  to  enable 
brakemen  to  see  how  to  alight  from  trains. 
There  is  a  duty  to  provide  lights  at  night 
for  the  convenience  and  safety  of  passengers 
(2  Hutch,  on  Carriers,  936),  but  not  to  light 
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up  platforms  and  other  places  where  It  may 
become  necessary  for  brakemen  on  freight 
trains  to  alight  from  their  trains,  unless 
there  be  some  hidden  danger  at  a  place 
where  they  are  liable  to  be  injured. 

Nor  is  any  negligence  shown  in  the  con- 
struction or  maintenance  of  the  station  plat- 
form. A  space  of  about  14  Inches  was  left 
between  the  edge  of  the  platform  and  passing 
cars,  but  this  did  not  constitute  negligence. 
There  might  be  something  In  the  charge  of 
negligence  if  the  distance  from  the  step  to 
the  edge  of  the  platform  had  been  so  great 
that  it  was  dangerous  to  alight,  but  the  in- 
jury in  this  case  did  not  occur  on  account  of 
appellee  baring  to  step  the  distance  of  14 
Inches.  He  stepped  over  the  space  without 
difficulty,  but  lost  his  balance  because  he  did 
not  part  from  the  moring  train  in  the  right 
way  BO  as  to  retain  his  equlUbriuiu  when  be 
alighted. 

Reversed  and  remanded  for  new  trial. 


PORT  V.  CITY  OF  BRINKLET. 

(Supreme  Court  of  Arkansas.     Oct  5,  1008.) 

1.  Physicians  and  SuBasoNs—IiicENSE— Rev- 
ocation— Atjthobity. 

Under  Kirby's  Dig.  i  5590,  conferring  on 
mayors  of  cities  the  Jurisdiction  and  powers  of 
justices  of  the  peace  In  criminal  cases,  and  sec- 
tion 6247,  authorizing  the  revocation  of  the  li- 
cense of  a  physician  convicted  of  any  crime  in- 
TolTing  moral  turpitude,  as  part  of  the  punish- 
ment, the  mayor  of  the  city  may  revoke  the  li- 
cense of  a  physician,  convicted  of  violating  a 
state  law  creating  an  offense  involving  moral 
turpitude,  as  part  of  the  penalty  therefor. 

2.  SaUE>— OBOUNDS — "MOBAL   TUBPITUDB." 

The  illegal  sale  of  intoxicating  liquors  is 
not  a  crime  involving  moral  turpitude  within 
Kirby's  Dij(.  i  5247,  antboiizing  toe  revocation 
of  a  physician's  license  on  his  conviction  of 
criiae  involving  moral  turpitude,  the  words 
"moral  turpltudie"  implying  something  immoral, 
regardless  of  the  fact  that  it  is  punishable  by 
law,  and  offenses  against  the  liquor  laws,  such 
as  illegal  sales  of  lianor,  are  statutory  crimes, 
and  merely  mala  proniblta. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4580-4581.J 

3.  Statutes  —  CoNBTBtJonoN  —  Meaninq    of 

WOBDS. 

A  word  which  is  well  known,  and  has  a 
definite  sense  at  common  law,  will,  when  used 
in  a  statute,  be  construed  in  that  sense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §{  266-280.] 

4.  Cbiminai   Law— Appeal— Exceptions. 

Where  no  declarations  of  law  were  asked 
or  given,  and  accused  contended  that  the  judg- 
ment was  not  sustained  by  the  evidence,  the  ex- 
ceptions were  properly  preserred  in  the  record 
and  carried  forward  in  a  motion  for  new  trial. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;   Eugene  Lankford,  Judge. 

P.  W.  Fort  was  convicted  of  unlawfully 
selling  Intoxicating  liquors,  and  from  so 
much  of  the  judgment  as  revokes  bis  license 
to  practice  medicine,  he  appeals.     Reversed. 

P.  W.  Fort  was,  on  the  2lBt  day  of  Oc- 
tober, 1907,  tried  and  fined  by  T.  H.  Jack- 
son, mayor  of  the  city  of  Briukley,  for  the 


unlawful  sale  of  Intoxicating  liquors  known 
as  Forf  s  Tonic,  and,  in  addition  to  the  fine 
imposed  upon  the  appellant,  revoked  his  li- 
cense to  practice  medicine  In  the  state  of  Ar- 
kansas. Fort  appealed  from  that  portion  of 
the  judgment  revoking  his  license  to  prac- 
tice medicine,  and  the  cause  was  submitted 
to  the  Monroe  circuit  court  sitttaig  as  a  jury, 
upon  the  following  agreed  statement  of  facts, 
to  wit:  'The  defendant,  P.  W.  Fort,  at  the 
time  of  his  arrest  was  a  practicing  physician 
in  the  city  of  Brlnkley,  and  bad  been  for  a 
long  time  before.  And  on  the  19th  day  of 
October,  1907,  the  city  marshal,  R.  E.  Smith, 
filed  an  affidavit  In  the  mayor's  court  of  the 
dty  of  Brlnkley,  charging  the  defendant,  P. 
W.  Fort,  with  selling  intoxicating  liquors 
known  as  Fort's  Tonic.  And  thereupon  May- 
or T.  H.  Jackson  issued  a  warrant  for  the 
arrest  of  the  said  P.  W.  Fort,  upon  said  af- 
fidavit 80  filed  with  him  by  the  said  R.  B. 
Smith,  charghig  him  with  the  unlawful  sale 
of  intoxicating  liquors  known  as  Fort's 
Tonic;  and  on  the  2l8t  day  of  October,  1907, 
the  defendant  was  brought  into  court  upon 
said  warrant  before  the  mayor,  T.  H.  Jack- 
son, to  answer  said  charge.  The  city  of 
Brlnkley,  being  represented  by  C  F.  Green- 
lee, attorney,  announced  ready  for  trial,  and 
the  defendant  announced  ready,  and  pleaded 
not  guilty  to  the  charges  made  in  said  war- 
rant The  case  was  tried,  and  the  mayor, 
T.  H.  Jackson,  after  hearing  the  evidence  of 
witnesses  and  the  argument  of  counsel  tar 
the  dty  of  Brluldey,  found  the  defendant 
guilty  as  charged,  and  assessed  the  fine  at 
$100,  .and  all  costs  of  the  prosecution,  and, 
in  addition  to  said  fine,  revoked  said  defend- 
ant's license  to  practice  medicine  in  the  state 
of  Arkansas.  The  defendant  paid  his  fine 
and  all  the  costs  therein,  and  appealed  from 
that  part  of  the  judgment  revoking  his  li- 
cense. It  Is  further  agreed  that  the  city  of 
Brlnkley  has  no  ordinance  giving  the  mayor 
the  right  to  revoke  a  physician's  license.  If 
be  Is  found  guilty  of  a  misdemeanor  involv- 
ing moral  turpitude  or  for  any  other  ofTense. 
The  question  that  the  circuit  court  is  asked 
to  determine  Is  whether  or  not  the  mayor 
has  the  right  to  revoke  the  defendant's  li- 
cense, and,  if  he  did  have  the  right  to  re- 
voke his  license,  U  the  crime  committed  by 
the  defendant  is  one  involving  moral  turpi- 
tude in  the  meaning  of  the  statute."  The 
circuit  court  sitting  as  a  jury  rendered  the 
following  judgment  upon  the  foregoing  agreed 
statement  of  facts,  to  wit:  "Now  on  this 
day,  this  cause  coming  on  to  be  heard,  comes 
the  plaintiff  by  its  attorney,  O.  F.  Greenlee, 
and  comes  the  def»}dant  by  his  attorneys,  O. 
Otis  Bogle  and  Thomas  &  Lee,  and  both  par- 
ties announced  ready  for  trial.  This  cause 
was  submitted  to  the  court  upon  an  agreed 
statement  of  facts.  It  appearing  to  the 
court  that  this  is  an  action  to  determine  if 
the  defendant,  P.  W.  Fort  ia  guilty  of  moral 
turpitude,  upon  his  bavbig  been  convicted 
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of  Belling  an  Intoxicant  called  Fort's  Tonic 
and  assessed  a  fine  and  revoked  his  license  as 
a  practicing  physician,  defendant  paid  said 
fine,  but  appealed  from  the  Judgment  of  the 
mayor's  court  In  the  revoking  of  his  license. 
The  court,  after  hearing  the  agreed  state- 
ment of  facts  and  argument  of  counsel,  doth 
sustain  said  judgment  rendered  by  the  may- 
or's court  It  is  therefore  considered,  order- 
ed, and  adjudged  by  the  court  that  said  Judg- 
ment revoking  defendant's  license  as  a  prac- 
ticing physician  be  sustained,  and  the  defend- 
ant pay  all  costs  of  this  appeal."  On  tb« 
same  day  the  court  rendered  the  above  Judg- 
ment in  said  cause'  the  defendant  filed  his 
motion  for  a  new  trial. 

Thomas  &  Lee  (6.  Otis  Bogle,  of  counsel), 
for  appellant    O.  F.  Greenlee,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  There  is  nothing  in  the  contention  of 
appellant  that  the  mayor  of  the  city  of 
Brinkley  had  no  authority  to  revoke  his  li- 
cense because  the  prosecution  was  bad  for  a 
violation  of  the  liquor  laws  of  the  state,  and 
not  for  a  violation  of  a  city  ordinance.  The 
mayor  has  the  same  Jurisdiction  to  bear  and 
determine  cases  within  the  limits  of  his  Juris- 
diction, under  the  criminal  laws  of  the  state, 
as  has  a  Justice  of  the  peace.  Kirby's  Dig.  i 
6590;  Marlanna  v.  Vincent,  68  Ark.  244,  58 
S.  W.  251.  Section  6247  of  Kirby's  Digest 
provides  that:  "Whenever  any  physician 
and  surgeon,  or  person  engaged  in  the  prac- 
tice of  medicine  or  surgery  In  this  state, 
Shall  be  convicted  of  any  crime  and  misde- 
meanor involving  moral  turpitude,  in  addi- 
tion to  the  other  penalty  or  penalties  im- 
posed upon  him,  shall  be  added  a  revocation 
of  his  license  to  practice  medicine  and  sur- 
gery." This  section  makes  the  revocation 
of  the  license  a  part  of  the  punishment  for 
the  offense,  and  contemplates  that  it  shall  be 
imposed  by  the  court  in  which  the  case  Is 
tried. 

The  second  ground  relied  upon  by  appel- 
lant for  reversal  is  whether  or  not  the  sale 
of  intoxicating  liquors,  contrary  to  the  stat- 
ute, is  a  misdemeanor  Involving  moral  turpi- 
tude, and  that  Is  the  real  question  In  the 
case.  "Offenses  against  the  liquor  laws,  such 
as  Illegal  sales  of  intoxicants,  keeping  liquor 
In  possession  with  the  intent  to  dispose  of  It 
unlawfully.  Illegally  transporting  liquor  from 
place  to  place,  and  the  like,  are  statutory 
crimes,  not  being  punishable  at  common  law. 
They  are  also  of  the  description  mala  pro- 
hlbita,  as  there  Is  no  Inherent  immorality  in 
such  acts,  and  their  Illegality  lies  only  in  the 
fact  of  their  being  positively  prohibited." 
Black  on  Intoxicating  Liquors,  par.  383. 
"Moral  turpitude  Is  defined  to  be  an  act  of 
baseness,  vileness,  or  depravity  in  the  private 
and  social  duties  which  a  man  owes  to  his 
fellowmen  or  to  society  In  general."  20  Am. 
&  Eng.  Ehicy.  of  Law,  872.  See,  also.  Ex 
parte  Mason.  2i9  Or.  18.  43  Pac.  651,  64  Am. 


St.  Bep.  772;  In  re  KIrby,  10  S.  D.  322, 
414,  73  N.  W.  92,  907,  39  L.  E.  A.  850. 
Moral  turpitude  implies  something  Immoral 
In  Itself,  regardless  of  the  fact  whether  It 
is  punishable  by  law.  The  doing  of  the  act 
itself,  and  not  Its  prohibition  by  statute,  fix- 
es the  moral  turpitude.  It  seems  clearly  de- 
ducible  from  the  above-cited  authorities  that 
the  words  "moral  turpitude"  had  a  i>08ltive 
and  fixed  meaning  at  common  law,  and  that 
the  Illegal  sale  of  Intoxicating  liquors,  not 
being  an  offense  punishable  at  common  law, 
does  not  come  within  the  definition  of  a 
crime  involving  moral  turpitude.  In  a  stat- 
ute using  a  word,  the  meaning  of  which  is 
well  known,  and  which  has  a  definite  sense 
at  common  law,  the  word  will  be  restricted 
to  that  sense.  Buckner  v.  Real  Estate  Bank, 
6  Ark.  636,  41  Am.  Dec.  106.  Ck>unsel  for  ap- 
pellee contends  that  the  Judgment  should  be 
affirmed  because  the  appellant  saved  no  ex- 
ceptions to  the  trial  court's  conclusion  of 
law.  No  declarations  of  law  were  asked, 
and  none  were  given  by  the  court  Appel- 
lant contends  that  the  Judgment  of  the  court 
is  not  sustained  by  the  evidence.  In  such 
cases  no  exceptions  were  necessary,  as  the 
exceptions  were  properly  preserved  in  the 
record,  and  carried  forward  in  the  motion  for 
a  ne^  trial. 

For  the  error  In  pronouncing  a  revocation 
of  appellant's  license  to  practice  medicine, 
the  Judgment  is  reversed,  and  the  case  dis- 
missed. 


LIDDELL  V.  LANDAU  et  aL 
(Supreme  Court  of  Arkansas.     Oct.   5,   1908.) 

1.  JUDGMBNT— Nunc  PbO  TUWO  OBDEB-tJU- 
DICIAL  POWEB. 

A  court's  authority  to  amend  a  record  nunc 
pro  tunc  Is  to  make  it  speak  the  truth,  and  can 
never  be  used  to  make  the  recoid  speak  what 
it  shonld  have  spoken,  but  what  it  did  not  in 
(act  speak. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  ||  594,  628.] 

2.  CouBTs— Fedebal  Sttfrexx  Coubt— Opin- 
ions —  Conclubiveitess  —  Dub  PBOCEsa  of 
Law. 

Decisions  of  the  federal  Supreme  Court  up- 
on questions  as  to  due  process  of  law  are  con- 
clusive on  state  courts. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  13,  Courto,  {§  329-334.1 

3.  CoNsrriTtiTioKAi,  Law— Default  of  Plaiw- 
TiTF— Dub  Pbocess  of  Law. 

A  judgment  by  default  against  plaintiffs 
at  a  term  after  the  term  at  which  they  were  dis- 
missed from  the  case  was  void  as  not  due  pro- 
cess of  law ;  no  notice  of  the  proceedings  after 
dismissal  having  been  given  them. 

SE2d.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  10,  Constitutional  Law,  {{  929,  930.] 

Appeal  from  Circuit  Court,  Clay  County; 
Frank  Smith,  Judge. 

Action  by  Robert  Llddell  against  Louis 
Landau  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 
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The  bond  sued  on,  after  the  caption,  Is  as 
follows: 

"In  consideration  of  the  defendant,  Robert 
Liddell  (appellant),  dismissing  the  garnish- 
ments in  the  above-entitled  cause,  we,  Alexan- 
der Landau  and  Louis  Landau,  partners  un- 
der the  firm  name  of  Landau  &  Co.,  as  prin- 
cipals, and  G.  Richter,  as  surety,  hereby  agree 
and  undertake  that  we  will  pay  to  the  said 
defendant  the  amount  of  the  Judgment,  Inter- 
est, and  costs  rendered  in  the  above-entitled 
cause,  upon  this  express  condition:  That, 
should  the  circuit  court  of  Clay  county  for 
the  Eastern  district,  or  the  Supreme  Court 
upon  appeal,  refuse  to  sustain  a  motion  filed 
for  the  purpose  of  correcting  an  alleged  error 
in  said  Judgment,  to  the  effect  that  said  Judg- 
ment against  said  plaintiffs  is  absolutely  void, 
and  refuse  to  hold  that  said  Judgment  Is  Told, 
then  we  will  pay  said  defendant  the  amount 
of  said  Judgment,  interest  and  costs;  but, 
should  the  said  circuit  court,  or  the  Supreme 
Court  on  appeal,  hold  that  said  Judgment  is 
void,  and  the  plaintlSs  are,  therefore,  not 
liable,  then  this  obligation  shall  be  void. 
[Signed]  Louis  Landau.  Alex.  Landan.  O. 
Richter." 

F.  G.  Taylor,  for  appellant.  J.  D.  Block 
and  F.  H.  Sullivan,  for  appellees. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  An  action  was  brought  in  the  name 
of  Bodenbeimer,  Landau  &  Co.,  a  firm  of  St 
Louis  merchants,  against  Robert  Liddell,  sher- 
iff of  Clay  county,  before  a  Justice  of  the 
peace,  to  recover  possession  of  certain  per- 
sonal property.  The  plaintiffs  recovered,  and 
the  defendant  appealed  ito  the  circuit  court 
In  the  circuit  court  a  question  was  raised  as 
to  the  authority  of  the  action  being  instituted 
in  the  name  of  Bodenbeimer,  Landau  &  Co., 
and  it  was  decided  that  the  action  was  un- 
authorized, and  they  were  dismissed  from  It, 
and  S.  D.  Hawkins  was  substituted  as  plain- 
tiff, and  it  was  ordered  that  the  action  pro- 
ceed In  his  name.  By  oversight,  this  order 
was  not  entered  of  record.  At  a  subsequent 
term  of  the  Clay  circuit  court,  the  case  re- 
maining upon  the  docket,  the  order  of  dis- 
missal having  been  overlooked,  Judgment  by 
default  was  rendered  against  Bodenbeimer, 
Landau  &  Co.  in  favor  of  Robert  Liddell,  the 
defendant,  for  the  value  of  the  property  In 
controversy  and  the  costs  of  the  action.  Some 
time  thereafter  various  writs  of  garnishment 
were  issued  upon  this  Judgment.  These  gar- 
nishments brought  the  first  knowledge  to 
Bodenlieimer,  Landau  &  Co.  that  the  judg- 
ment had  been  rendered  against  them,  and 
immediately  they  filed  a  petition  In  the  cir- 
cuit court,  setting  forth  the  facts,  and  asked 
that  the  order  of  dismissal  which  was  omitted 
from  the  record  be  entered  nunc  pro  tunc. 
An  agreement  was  reached  between  the  par- 
ties, by  which  Bodenbeimer,  Landau  &  Co., 
in  consideration  of  the  dismissal  of  the  gar- 
nishments, agreed  to  pay  the  Judgment,  inter- 


est and  costs  in  the  event  that  the  motion  to 
correct  the  Judgment  was  not  sustained  and 
the  judgment  should  not  finally  be  held  void. 
This  bond  will  be  found  set  out  in  full  In  the 
statement  of  facts.  The  court  made  correc- 
tion of  the  record  by  entering  the  order  of 
dismissal  nunc  pro  tunc,  and  also  ordered 
that  the  Judgment  in  favor  of  Liddell  against 
Bodenbeimer,  Landau  &  Co.  be  corrected,  so 
as  to  be  against  Hawkins,  and  to  show  that 
Bodenbeimer,  Landau  &  Co.  were  not  parties 
thereto.  From  this  Judgment  Liddell  appeal- 
ed, and  this  court  on  the  7th  of  April,  1906. 
afiSrmed  the  judgment  in  so  far  as  it  inserted 
the  omitted  record,  showing  a  dismissal  of 
Bodenbeimer,  Landau  &  Co.  from  the  suit 
but  reversed  it  in  so  far  as  it  corrected  the 
Judgment  so  as  to  make  it  against  Hawkins, 
Instead  of  against  Bodenbeimer,  Landan  & 
Co.  The  court  said  of  the  action  of  the  cir- 
cuit court:  "It  had  no  authority  to  set  aside 
or  modify  a  Judgment  after  the  term  at  which 
it  was  rendered  had  expired,  on  application 
for  nunc  pro  tunc  order."  Liddell  v.  Boden- 
beimer, 78  Ark.  364,  95  S.  W.  475,  115  Am. 
St  Rep.  42.  After  this  decision,  Liddell 
brought  suit  on  the  bond,  these  facts  were 
folly  developed  in  the  trial,  and  the  court 
held  that  there  was  no  liability  upon  the 
bond;  and  from  that  Judgment  Liddell  has 
appealed. 

The  authority  of  a  court  to  amend  a  record 
by  nunc  pro  tunc  order  Is  to  make  it  speak 
the  truth.  Bobo  v.  State.  40  Ark.  224.  This 
power  can  never  be  used  to  make  the  record 
speak  what  it  should  have  spoken,  but  what 
it  did  not  In  fact  speak ;  and  such  is  the  effect 
of  the  decision  in  Liddell  v.  Bodenbeimer. 
supra.  The  only  qustlon  is  whether  the  judg- 
ment by  default  entered  against  Bodenbeimer, 
Landau  &  Co.,  in  favor  of  Liddell,  at  a  term 
subsequent  to  the  one  in  which  they  had  been 
dismissed  from  court,  is  void.  The  Supreme 
Court  of  the  United  States,  whose  decisions 
upon  questions  as  to  due  process  of  law  are 
conclusive  on  the  state  courts,  had  this  pre- 
cise question  before  it  and  exhaustively  re- 
viewed the  authorities  upon  it  concluding  as 
follows:  "To  sanction  a  proceeding,  render- 
ing a  new  judgment  without  notice  at  a  sub- 
sequent term,  and  hold  that  it  is  a  judgment 
rendered  with  Jurisdiction,  and  binding  when 
set  up  elsewhere,  would  be  to  violate  the 
fundamental  principles  of  due  process  of  law 
as  we  understand  them,  and  do  violence  to 
that  requirement  of  every  system  of  enlighten- 
ed Jurisprudence  which  Judges  after  it  hears 
and  condemns  only  after  a  party  has  had  an 
opportunity  to  present  his  defense.  By  the 
amendment  and  new  judgment  the  proceed- 
ings are  given  an  effect  against  the  defendant 
In  error  which  they  did  not  have  when  he 
was  discharged  from  them  by  the  Judgment 
of  dismissal.  By  the  judgment  of  dismissal 
the  court  lost  jurisdiction  of  the  cause  and 
of  the  person  of  the  defendant  A  new  judg- 
ment In  personam  could  not  be  rendered 
against  the  defendant  until  by  voluntary  ap- 
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pearance  or  due  service  of  process  the  court 
bad  again  acquired  jurisdiction  over  blm.  As 
a  matter  of  commou  right,  before  such  ac- 
tion could  be  taken,  he  should  have  an  op- 
portunity to  be  heard  and  present  objections 
to  the  rendition  of  a  new  judgment,  If  such 
existed."  Wetmore  v.  Kan-lck,  205  U.  S.  141, 
27  Sup.  Ct  434,  51  L.  Ed.  745.  It  necessarily 
foUovrs  that  the  judgment  at  a  term  after 
Bodenhelmer,  L,andau  &  Co.  had  been  dis- 
missed from  court,  without  further  notice, 
was  void  as  contrary  to  due  process  of  law. 
There  Is  no  room  for  Indulgence  In  presump- 
tions of  the  regularity  of  the  proceedings,  for 
these  facts  are  clearly  established  by  parol 
and  record  evidence. 
The  Judgment  Is  affirmed. 


KBMPNBR  V.  GANS. 
(Supreme  Court  of  Arkansas.    July  13,  1908.) 
1.  Specifio  Pkbtobmanck— Evidence— Suin- 

CIENCT. 

Evidence  in  a  suit  to  specifically  perform 
a  contract  to  sell  property  made  by  broken 
held  to  show  that  authority  was  given  the  bro- 
kers to  sell. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vo'.  44,  Specific  Performance,  {  891.] 

2  Evidence— Pabol   Evidence— Admissibii.- 

nr- IDENTITT  OF  I/AND. 

Parol  evidence  to  identify  property  de- 
scribed in  a  writing  is  not  inadmissible  under 
the  rule  forbidding  parol  evidence  to  explain 
or  modify  a  writing. 

[EM.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  20  Evidence,  fS  2115-2128.] 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  111  8.  W.  1123. 

HILL,  C.  J.  Counsel  question  the  correct- 
ness of  the  statement  that  "authority  to  sell 
the  property  In  controversy  was  Indisputably 
given  by  parol."  This  Is  the  necessary  in- 
ference to  be  drawn  from  the  testimony  of  the 
whole  case.  The  broker  told  of  the  written 
authority,  which  he  exhibited,  and  Identified 
the  property  In  controversy  as  the  property 
which  he  was  authorized  to  sell,  and  gave  the 
correct  description  of  It.  Then  he  told  of 
reporting  to  Oans  the  sale  which  he  had  made 
of  this  property  to  Kempner.  and  of  the 
negotiations  with  Gans  on  the  rate  of  interest 
on  the  deferred  payments;  and  it  is  shown 
that  all  matters  were  acquiesced  In  but  the 
rate  of  interest  And  he  further  testifies  that, 
after  a  conference  of  the  brothers,  Sol.  Gans 
told  him  to  tell  Kempner  that  "he  had  with- 
drawn it  from  sale."  It  Is  also  In  evidence 
that  Gans  offered  the  agent  his  commission 
for  making  the  sale,  and  told  him  to  tell 
Kempner  that  they  had  changed  their  minds, 
and  that  Kempner  then  Interviewed  Gans  on 
the  subject,  who  told  him  that  they  had 
changed  their  minds  and  would  not  sell  the 
property.  All  of  this  is  incompatible  with  the 
theory  that  the  written  authority  was  all 
which  existed,  and  that  it  did  not  call  for  the 
property  which  the  brokers  sold  to  Kempner. 


The  property  Intrusted  to  the  brokers  to  sell 
was  undoubtedly  the  lot  on  the  south  side 
of  Second  street,  between  Louisiana  and 
Center,  containing  a  two-story  brick  building. 
The  court  regards  It  as  Indisputably  estab- 
lished that  the  broker  bad  authority  to  sell 
this  particular  property,  and  the  description 
In  the  written  authority  was  a  mere  mistake 
as  to  the  depth  of  the  lot,  and  did  not  limit 
the  dimensions  of  the  lot  to  be  sold.  Prob- 
ably it  would  be  more  accurate  to  state  that 
authority  to  sell  the  property  was  given,  and 
It  was  Indisputably  shown  that  the  property 
to  be  sold  was  that  In  controversy;  but,  so 
far  as  the  questions  in  this  case  are  con- 
cerned. It  is  not  important  which  stateiuent  Is 
taken  as  the  more  correct  summary  of  the 
evidence. 

The  authorities  cited,  particularly  that  of 
Dorr  V.  School  Dlst.,  40  Ark.  237,  show  that 
parol  evidence  as  to  the  Identity  of  property 
described  in  a  written  Instrument  Is  not  in- 
admissible on  account  of  the  rule  forbidding 
parol  evidence  to  explain,  vary,  or  modify  a 
written  Instrument.  The  property  in  the  writ- 
ten power  being  Identified  with  the  property 
in  the  memorandum  of  sale,  and  the  descrip- 
tlcm  being  sufflclent  for  the  purpose  of  iden- 
tifying it.  It  matters  not  whether  there  was 
parol  authority  to  sell  the  particular  property, 
or  whether  the  parol  testimony  only  made 
certain  the  property  Intended  by  the  writing 
to  be  sold. 

The  arguments  on  the  other  questions  have 
been  considered,  but  the  court  fails  to  find 
any  reason  for  changing  Its  opinion. 

The  motion  is  denied. 


SPAULDING  MFG.  CO.  v.  CHAUDOIN  et  al. 
(Supreme  Court  of  Arkansas.     Oct.  5,  1908.) 

1.  Injunction — Gbounds  of  Relief— Inade- 
quacy OF  Remedy  at  Law. 

A  complaint,  averring  that  defendant  wao 
plaintiff's  agent,  and  as  such  had  funds  of  plain- 
tiff, which  he  deposited  in  a  bank,  also  made  a 
defendant,  fraudulently  claiming  to  be  the  own- 
er thereof;  that  judgment  was  afterwards, 
without  notice  to  plaintiff,  fraudalentiy  obtain- 
ed by  defendant  against  the  bank  for  the  funds 
so  deposited ;  that  the  bank  would  pay  the 
judgment  to  defendant ;  and  that  defendant  was 
insolvent ;  and  not  showing  that  plaintiff  was  a 
party  to  the  suit  between  defendant  and  the 
bank,  or  that  the  matters  set  forth  in  the  com- 
plaint were  or  might  have  been  adjudicated  in 
that  suit — ^was  sufficient  to  entitle  plaintiff  to  an 
injunction  restraining  defendant  from  collect- 
ing, and  the  bank  from  paying,   the  judgment. 

2.  Pleadino — Demubbeb. 

A  complaint  must  be  tested,  on  demurrer, 
by  its  own  allegations. 

[Ed.  Note. — For  cases  in  point,  see  Ont.  Dig. 
vol.  39,  Pleading,  g  535.] 

8.  Judgment  —  Conclusiveness  —  Mattebs 
Concluded — Identity  of  Issues. 

A  suit  by  a  depositor  against  a  bank  for 
funds  be  had  deposited,  and  whose  payment  had 
been  refused,  wherein  the  depositor  had  judg- 
ment, was  not  res  judicata  of  a  subsequent  suit 
by  a  third  person  against  the  depositor  end 
the  bank,  to  restrain  enforcement  of  the  judg- 
ment, on  the  ground  that  the  depositor  was  the 
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aeent  of  such  third  person,  and  as  anch  deposit- 
ed funds  belonging  to  it  with  the  bank,  fraud- 
ulently claiming  to  be  the  owner  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  gS  1244-1247.] 

4.   iNJTJRCnOn  —  EXIBTBNCK    Of    RBIOCDT    BT 

Appeal. 

Failure  to  appeal  from  the  denial  of  a  mo- 
tion to  be  made  a  party  to  a  suit  b;^  a  depositor 
against  a  bank  for  funds  deposited,  on  the 
ground  that  the  depositor  was  the  agent  of  the 
one  asking  to  be  made  a  party,  and  as  such  had 
funds  belonging  to  it,  which  he  deposited  with 
the  bank,  fraudulently  claiming  to  be  the  owner 
thereof,  does  not  preclude  the  one  asking  to  be 
made  a  party  from  proceeding  to  euoin  the 
enforcement  of  the  judgment  recovered  by  the 
depositor  against  the  bank,  since,  though  it 
might  have  been  a  proper  party  to  the  suit,  it 
was  not  a  necessary  party. 

Appeal  from  Fanlkner  Chancery  Court; 
Jeremiah  G.  Wallace,  Chancellor. 

Suit  by  the  Spauldlng  Manufacturing  Com- 
pany against  S.  Chaudoln  and  others.  De- 
cree for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded. 

The  complaint  (omitting  formal  parts)  sets 
up  substantially  that  one  Chaudoln  was,  dur- 
ing the  year  1906,  In  the  employ  of  appel- 
lant as  Its  agent,  and,  as  such,  that  be  re- 
ceived money  belonging  to  appellant,  which 
he  falsely  and  fraudulently  deposited  in  the 
Faulkner  County  Bank  in  his  own  name,  with 
the  intent  to  defraud  appellant;  that  after- 
wards the  bank  (for  certain  reasons  set  forth 
in  the  complaint)  refused  to  pay  over  the 
money  to  Chaudoln,  whereupon  he  began  a 
suit  at  law,  and  recovered  a  judgment  against 
the  bank  for  $40.70;  that  appellant  was  not 
a  party  to  that  suit,  and  bad  no  legal  notice 
thereof;  that  Chaudoln  falsely  and  fraudu- 
lently obtained  the  judgment,  by  falsely  and 
fraudulently  representing  himself  to  be  thft 
owner  of  the  deposit,  when  in  truth  and  in 
fact  appellant  was  the  owner;  that  Chaudoln 
is  wholly  Insolvent;  and  that  appellaht  has 
no  adequate  remedy  at  law,  etc.  The  prayer 
of  the  complaint  was  as  follows:  "Where- 
fore the  plaintiff  prays  that  it  be  decreed  to 
be  the  true  and  rightful  owner  of  the  said 
deposit  of  $40.70,  and  the  plaintiff  prays  that 
the  defendant  Faulkner  County  Bank  be  for- 
ever restrained  and  enjoined  from  paying 
said  $40.70  to  said  S.  Chaudoln,  his  agents 
or  attorneys,  upon  his  check,  or  otherwise, 
and  that  said  judgment  obtained  against  said 
Faulkner  County  Bank  be  declared  to  be  null 
and  void,  and  the  defendant  S.  Chaudoln  be 
forever  restrained  and  enjoined  from  collect- 
ing or  enforcing  said  judgment,  by  execution 
or  otherwise,  against  said  Faulkner  County 
Bank,  and  the  plaintiff  prays  that  it  may 
have  judgment  for  costs,  and  for  all  other 
proper  and  equitable  relief."  The  judgment 
was  made  an  exhibit  to  the  complaint  Chau- 
doln and  the  bank  were  made  parties  defend- 
ant. To  this  complaint  there  was  an  answer 
and  demurrer.  The  answer,  after  denying 
certain  allegations  of  the  complaint,  alleged 
the  truth  to  be  as  follows:  "That  about  the 
23d   day   of   December,    1905,   defendant    8. 


Chaudoin  opened  np  an  account  with  the  de- 
fendant Faulkner  County  Bank,  and  deposit- 
ed his  money  there  from  time  to  time,  which 
money  was  accepted  by  the  said  bank,  and 
placed  on  their  books  to  the  credit  of  S.  Chau- 
doln; that  from  time  to  time  he  drew  bis  per- 
sonal checks  on  said  account,  and  that  said 
checks  were  honored  by  the  said  bank  and 
paid  when  presented;  that  about  the  Ist  of 
March,  1907,  there  remained  to  his  credit 
upon  the  books  of  Faulkner  County  Bank  a 
balance  of  $40.70,  which  was  money  belong- 
ing to  him  that  he  had  deposited  with  said 
defendant  bank ;  that  about  this  time  the  de- 
fendant S.  Chaudoln  presented  his  check  for 
$40.70  to  said  Faulkner  County  Bank,  and 
that  said  bank  refused  to  pay  same."  He 
further  says  that  on  the  11th  day  of  March, 
1907,  he  instituted  suit  in  justice  of  the  peace 
court  in  Conway,  Faulkner  county.  Ark., 
against  the  Faulkner  County  Bank  for  said 
sum  of  $40.70 ;  that  30  days  were  given  to  the 
defendants,  that  they  might  have  time  to  take 
the  depositions  of  each  member  of  the  firm 
of  the  Spauldlng  Manufacturing  Company, 
and  there  was  present  at  the  trial  of  said 
cause  the  depositions  of  two  members  of  the 
firm  of  the  Spauldlng  Manufacturing  Com- 
pany, the  deposition  of  the  bookkeeper,  and 
also  the  deposition  of  the  general  attorney 
for  said  company,  taken  to  prove  that  the 
Spauldlng  Manufacturing  Company  was  the 
owner  of  the  said  $40.70  Involved  In  this  suit ; 
that  in  said  depositions  the  members  of  the 
firm  of  the  Spauldlng  Manufacturing  Com- 
pany testified  that  they  were  protecting  the 
Faulkner  Cpunty  Bank  from  the  loss  of  a 
dollar  as  costs,  or  attorney  fees,  or  as  a  Judg- 
ment in  said  suit;  that  defendant  S.  Chau- 
doin recovered  Judgment  against  the  Faulkner 
County  Bank  in  said  justice  of  the  peace 
court,  and  that  said  case  was  appealed  by 
the  Faulkner  County  Bank  to  the  Faulkner 
circuit  court;  that  on  a  trial  de  novo  of  said 
cause  in  the  Faulkner  circuit  court  at  the 
July  term,  1907,  the  same  testimony  was  in- 
troduced as  above  stated  on  the  part  of  the 
Faulkner  County  Bank,  and  the  same  depo- 
sitions were  read  in  evidence;  that  after 
the  testimony  was  closed  by  both  the  plain- 
tiff and  defendants  J.  C.  Clark,  attorney 
for  the  Faulkner  County  Bank,  and  repre- 
senting said  bank  in  the  trial  of  said  cause, 
and  also  attorney  for  the  Spauldlng  Manu- 
facturing Company,  filed  a  motion  asking 
leave  for  the  Spauldlng  Manufacturing  Com- 
pany to  be  allowed  to  interplead  and  be  made 
parties  to  said  suit,  which  motion  was  by  the 
court  overruled,  and  Judgment  was  rendered 
in  favor  of  the  defendant  S.  Chaudoin  for 
$40.70;  that  after  said  judgment  was  render- 
ed a  motion  for  a  new  trial  was  presented 
by  said  J.  C.  Clark,  and  was  by  the  court 
overruled;  defendant  Faulkner  County  Bank 
prayed  an  appeal  to  the  Supreme  Court, 
which  was  granted,  and  60  days  given  by 
the  court  for  the  Faulkner  County  Bank  to 
file  Its  bill  of  exceptions;  that  at  the  time  of 
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the  filing  of  this  bUl  In  the  Faulkner  circuit 
court  the  60  days  for  filing  the  bill  of  excep- 
tions in  the  Faulkner  circuit  court  had  not 
expired.  A  certifled  copy  of  all  said  record 
entries  are  hereto  attached,  marked  "Exhibit 
A,"  and  made  a  part  hereof.  The  appellee 
Ghaudoin  prayed  that  the  answer  be  consider- 
ed as  a  demurrer,  and  further  demurred  to 
the  complaint  for  the  following  reasons:  "(1) 
Xbat  plaintiff's  complaint  does  not  state  facts 
sufficient  to  constitute  an  equitable  cause  of 
action;  (2)  that  this  court  has  no  Jurisdiction 
of  the  subject-matter  of  this  action ;  (3)  that 
at  the  time  of  the  filing  of  this  suit  there  was 
another  cause  pending  in  the  Faulkner  cir- 
cuit court  involTing  the  same  subject-matter; 
(4)  that  the  subject-matter  of  this  suit  has 
already  been  adjudicated  by  a  court  of  com- 
petent Jurisdiction."  The  decree  of  the  court 
recites  that  "this  cause  is  submitted  for  the 
court's  consideration  and  Judgment,  upon  the 
complaint  of  the  plaintiff  and  answer  and 
demurrer  of  the  defendant  S.  Chaudoin,  here- 
tofore filed.  And  the  court,  being  well  and 
sufficiently  advised  as  to  the  issues  of  the 
law  arising  upon  said  complaint  and  answer 
and  demurrer,  doth  order,  adjudge,  and  de- 
cree that  said  demurrer  be,  and  the  same  is 
hereby,  sustained.  Thereupon  the  plaintiff, 
refusing  to  amend  the  complaint  or  to  plead 
farther,  doth  elect  to  stand  upon  Its  com- 
plaint, and  the  action  is  submitted  for  its 
final  decree,  and,  the  court  being  well  and 
sufficiently  advised  in  the  premises,  it  is  or- 
dered, adjudged,  and  decreed  that  the  plain- 
tiff take  nothing  by  its  complaint,  and  that 
its  action  thereon  be,  and  the  same  is  here- 
by, dismissed  for  want  of  equity.  It  is  fur- 
ther ordered  that  the  injunction  and  restrain- 
ing order  heretofore  made  in  this  cause  be, 
and  the  same  is  hereby,  dissolved;  ttiat  the 
plaintiff,  the  Spauldlng  Manufacturing  Com- 
pany, pay  all  cost  of  this  action,  for  which 
execution  may  issue  as  upon  a  Judgment  at 
law." 

Arthur  C.  Lyon  and  J.  C.  Clark,  for  ap- 
pellant   G.  W.  Bruce,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  complaint  avers  that  Ghaudoin  was  the 
agent  of  appellant,  and  as  such  had  in  his 
112  S.W.-69 


hands  funds  belonging  to  appellant  which  he 
deposited  with  the  Faulkner  County  Bank, 
falsely  and  fraudulently  claiming  to  be  the 
owner  thereof ;  that  Judgment  was  after- 
wards, without  notice  to  appellant,  falsely 
and  fraudulently  obtained  by  Chaudoin 
against  the  bank  for  the  amount  of  the  funds 
so  deposited;  that  the  bank  would  pay  the 
judgment  to  Chaudoin;  and  that  Chaudoin 
was  iasolvent  These  allegations  were  suffi- 
cient to  give  appellant  a  remedy  in  equity  to 
restrain  Chaudoin  from  collecting,  and  the 
bank  from  paying,  the  amount  of  the  Judg- 
ment The  complaint  must  be  tested  on  de- 
murrer by  its  own  allegations,  and  these  stat- 
ed a  cause  of  action.  See  Himstedt  v.  Ger- 
man Bank,  46  Ark.  637.  There  are  no  allega- 
tions in  the  complaint  showing  that  appellant 
was  a  party  to  the  suit  between  Chaudoin 
and  the  bank,  and  no  allegations  showing  that 
the  matters  set  forth  in  the  complaint  were, 
or  that  they  might  have  been,  adjudicated  in 
that  suit,  so  the  complaint  was  good  on  de- 
murrer. But,  even  if  the  answer  should  be 
treated  as  a  plea  of  res  adjudicata,  it  is  not 
sufficient.  Its  allegations  do  not  show  that 
the  matters  set  forth  in  the  complaint  were, 
or  should  have  been,  raised  in  the  suit  before 
the  Justice  and  circuit  courta  Although  ap- 
pellant asked  to  be  made  a  party  to  that  suit, 
and  to  be  allowed  to  interplead.  Its  request 
was  not  granted,  and  the  matters  In  contro- 
versy here  were  not  adjudicated.  That  was 
not  a  suit  by  Chaudoin  to  recover  specific 
funds  from  the  bank,  but  simply  to  recover 
Judgment  for  the  funds  be  had  deposited.  As 
between  blm  and  the  bank,  the  relation  of 
creditor  and  debtor  existed.  Himstedt  v. 
German  Bank,  supra.  Even  though  appel- 
lant might  have  been  a  proper  party  to  that 
suit,  it  was  certainly  not  a  necessary  party. 
Therefore  the  failure  ot  appellant  to  appeal 
from  the  ruling  of  the  court  refusing  to  al- 
low it  to  be  made  a  party  to  that  suit  does 
not  preclude  appellant  from  proceeding  In 
equity  to  enjoin  the  enforcement  by  Chaudoin 
of  the  Judgment  which  be  then  obtained 
against  the  hank. 

The  court  erred  in  sustaining  the  demurrer 
and  In  dismissing  appellant's  complaint.  Re- 
versed and  remanded  for  further  proceedings 
not  inconsistent  with  the  opinion. 
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HAZEL  GREEN  OIL  &  GAS  CO.  t. 

COLLIER  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct.  29,  1908.) 

"To  be  officially  reported." 
On  petition  for  rehearing  and  _  extension 
of  opinion.    Petition  overruled. 
For  former  report,  see,  110  B.  W.  843. 

NUNN,  J.  The  coort,  for  response  to  peti- 
tion for  rehearing  and  extension  of  opinion, 
Is  of  the  opinion  that  the  rehearing  should 
not  be  granted,  nor  should  the  opinion  be  ex- 
tended, for  the  reason  that  the  question  of 
the  appellant's  right  to  remove  from  the  ap- 
pellees' land  the  property  or  fixtures  placed 
thereon  by  It  was  not  In  Issue  In  the  action, 
or  passed  upon  by  the  court 

Therefore  the  petition  for  rehearing  and 
extension  is  overruled. 


MORRISON  V.  PRICE  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  21,  1908.) 

1.  JUDOMENT  (8  ess*)— PeKSONS  CoNCI,UDEI>— 

Husband    and    Wife  — Wipe's    Sefabatk 

CoNTBACTS— Statutes. 

Under  Ky.  St.  1903,  S  2128,  authorizing  a 
married  woman  to  make  contracts  and  to  sne 
and  be  sued  as  a  single  woman,  a  mairied  wo- 
man may  rent  property ;  and  when  she  does  so 
she  stands  as  any  other  tenant,  and  to  dispossess 
her  she  most  be  a  defendant  to  the  proceedings, 
and  she  is  not  bound  by  a  judgment  In  pro- 
ceedings against  her  husband  to  which  she  is 
not  a  party. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent.  Wg.  }  1216;   Dec  Dig.  {  e93.»] 

2.  JuDQMENT  (J  693*)— Husband  and  Wifei— 
Contracts— Eftect. 

In  an  action  by  a  married  woman  for  t>eing 
forcibly  put  out  of  a  house  occupied  by  her,  she 
testified  that  she  had  rented  the  bouse  from  de- 
fendant, that  he  had  sued  out  a  warrant  against 
her  for  forcible  detainer  on  which  the  verdict 
was  in  her  favor,  that  subsequently  he  sued  out 
.1  warrant  of  forcible  detainer  against  her  hus- 
band and  obtained  judgment  against  him,  that 
s  writ  of  possession  was  issued  thereon,  and 
that  an  officer  by  direction  of  defendant  dispos- 
sessed her.  Held,  to  establish  a  prima  facie 
case,  since  a  judgment  against  her  husband  was 
no  authority  for  dispossessing  her. 

[Ed.    Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  {  1216 ;   Dec.  Dig.  S>  693.*] 

3.  Landlord  and  Tenant  (|  292*)— Wbong- 
FDL  Dispossession  of  Tenant— Action  fob 
Damages— Pleading. 

Under  the  rule  that,  where  an  entry  is  jus- 
tified under  a  writ,  the  writ  must  be  pleaded, 
one  justifying  under  a  writ  of  possession  issued 
on  a  judgment  in  his  favor  as  landlord  in  for- 
cible detainer  proceedings  must  plead  the  writ. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  g  292.*] 

4.  Records  (§  17*)— Supplying  Lost  Judi- 
cial Records— Effect— Proof. 

Where  the  papers  of  a  case  are  lost,  and  a 
proceeding  is  instituted  to  supply  the  lost  rec- 
ord, the  proof  taken  by  the  commissioner  may 
not  be  read  as  substituted  record. 

[Ed.    Note.— For    other    cases,    see    Records, 
Cent.  Dig.  ii  25-35;   Dec.  Dig.  S  17.*1 


6.  Records  (i  17*)— Btjm.TiNo  Losr  Judi- 
cial Records— BJffeot— Judgment. 

Where  a  lost  record  has  been  supplied  in 

a  proceeding  therefor,  the  judgment  of  the  court 

is  conclusive  that  ail  preliminary   steps  were 

properly  taken. 
[Ed.    Note.— For   other   cases,   see    Records, 

Cent  Dig.  H  26-«6 ;   Dec.  Dig.  I  17.*] 

6.  Evidence  ({  162*)— Best  and  Secondari 
—Lost  Judiciai,  Rscobdb  —  Parol  Evi- 
dence. 

Where  the  record  of  a  case  is  lost,  and  baa 
not  been  supplied,  the  contents  thereof  may  be 
shown  by  paroL 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {»  636-646;  Dee.  Dig.  {  162.*] 

7.  Landlord  and  Tenant  (§  292*)- Unlaw- 
ful Dbtainert— Wrongful  Dispossession. 

Where,  after  judgment  in  forcible  detainer 
in  favor  of  a  landlord,  he  was  present  when,  by 
direction  of  his  attorney,  a  writ  of  possession 
was  issued  and  the  officer  was  directed  to  obey 
the  order  of  the  court  he  in  legal  contempla- 
tion procured  the  Issuance  of  the  writ  and  the 
acts  necessarily  done  by  the  officer  in  execut- 
ing it 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Dec  Dig.  {  292.*] 

8.  Judgment  (|  948*)— Plxadino  as  Estop- 
pel. 

The  estoppel  by  a  judgment  of  a  person  who 
defended  the  action  in  the  name  of  the  defend- 
ant must  be  pleaded. 

[EM.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  §g  1787-1789 ;   Dec  Dig.  S  948.*] 

Appeal  from  Circuit  Court,  Pulaski  County. 

"To  be  officially  reported." 

Action  by  Mrs.  Joyce  Morrison  against 
Henry  Price  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

Campbell  &  Williams,  for  appellant  Ed- 
win P.  Morrow  and  Boyd  Morrow,  for  appel- 
lees. 

HOBSON,  J.  Mrs.  Joyce  Morrison  brought 
this  suit  against  Henry  Price  and  Oliver 
Blair  to  recover  damages  for  their  forcibly 
seizing  her  and  putting  her  and  her  property 
out  of  a  house  wtiich  she  occupied  as  the 
tenant  of  Price.  The  defendadts  filed  an- 
swer, in  which  they  traversed  the  allegations 
of  the  petition.  It  was  alleged  in  the  peti- 
tion that  Blair  did  the  acta  complained  of, 
but  was  procured  and  Induced  to  do  them 
by  Price.  On  the  trial  of  the  case  before 
a  Jury,  the  plaintiff  testified  that  she  bad 
rented  the  house  from  Price  for  a  year  from 
August  1,  1906,  and  paid  blm  the  rent  until 
November,  1906,  regularly;  that  in  that 
month  he  sued  out  a  warrant  against  her  for 
forcible  detainer  Iwfore  the  police  Judge  of 
Ferguson;  that  the  case  came  on  for  trial 
before  the  police  court,  and  the  Jury  found  a 
verdict  In  her  favor,  and  Price  did  not  ap- 
peal; that  after  this  he  sued  ont  a  warrant 
of  forcible  detainer  against  her  husband,  Otho 
Morrison,  who  had  nothing  to  do  with  rent- 
ing the  house,  and,  having  obtained  a  Judg- 
ment against  him  of  forcible  detainer,  had  a 
writ  of  possession   Issued  on  the  Judgment, 
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which  was  dellyered  to  the  town  marshal, 
Blair,  who  was  directed  In  the  presence  of 
Price,  either  by  Price,  or  his  attorney,  or 
the  police  Judge,  to  obey  the  order  of  the 
court.  The  marshal  took  the  writ,  and  went 
to  the  house,  and  dispossessed  Mrs.  Morri- 
son. The  police  Judge,  who  was  introduced 
as  a  witness  for  her,  testified  In  substance 
to  the  same  facts.  The  court  at  the  conclu- 
sion of  the  evidence  Instructed  the  Jury  per- 
emptorily to  find  for  the  defendants,  which 
was  done;  and,  the  plalntltTs  petition  hav- 
ing been  dismissed,  she  appeals. 

The  ruling  of  the  circuit  court  seems  to 
have  beoi  based  upon  the  idea  that  there 
was  no  competent  evidence  Introduced  as  to 
the  proceedings  bad  in  the  first  case,  In 
which  the  decision  was  in  favor  of  Mrs. 
Morrison;  but,  if  we  leave  out  of  view  en- 
tirely the  proceedings  In  that  case,  the  plain- 
tiff showed  a  right  of  action.  By  section 
2128,  Ky.  St  1908,  a  married  woman  may 
malie  contracts  and  sue  and  be  sued  as  a 
single  woman.  She  may  therefore  rent  prop- 
erty, and,  when  she  so  rents  it,  she  stands 
Just  as  any  other  tenant  In  order  to  dis- 
possess her,  she  must  be  a  defendant  to  the 
proceedings.  She  is  not  bound  by  a  judg- 
ment rendered  In  an  action  against  her  bus- 
band  to  which  she  Is  not  a  party,  and  a 
judgment  against  her  husband  would  be  no 
authority  for  seizing  her  property  and  dis- 
possessing her  from  a  house  which  she  had 
rented,  under  a  writ  against  her  husband. 
Prima  facie  the  plaintiff  made  out  her  case, 
and  it  should  have  been  submitted  to  the 
Jury.  Black  v.  Black,  51  S.  W.  456,  21  Ky. 
Law  Rep.  403. 

There  is  another  reason  why  the  Judgment 
is  improper.  The  defendants  simply  travers- 
ed the  petition.  There  was  no  plea  of  au- 
thority. The  rule  is  that,  where  an  entry  is 
Justified  under  a  writ,  the  writ  must  be 
pleaded.  It  Is  thus  stated  In  Stephen  on 
Pleading  (Tyler's  Ed.)  pp.  302,  303:  "In  gen- 
eral, when  a  party  has  occasion  to  Justify 
under  a  writ  warrant,  or  precept  or  any 
other  authority  whatever,  he  must  set  it 
forth  particularly  in  his  pleading.  And  he 
ought  also  to  show  that  he  has  substantially 
pursued  such  authority.  ♦  •  •  So,  in  all 
cases  where  the  defendant  Justifies  under 
judicial  process,  he  must  set  it  forth  par- 
ticularly In  his  plea;  and  it  is  not  sufficient 
to  allege  generally  that  be  committed  the 
act  in  question  by  virtue  of  a  certain  writ 
or  warrant  directed  to  him.  But  on  this 
subject  there  are  some  important  distinctions 
as  to  the  degree  of  particularity  which  the 
rules  of  pleading  in  different  cases  require:. 
(1)  It  Is  not  necessary  tbat  any  person  Justi- 
fying under  Judicial  process  should  set  forth 
the  cause  of  action  in  the  original  suit  in 
which  that  process  Issued.  (2)  If  the  Justifi- 
cation be  by  the  officer  executing  the  writ 
be  Is  required  to  plead  such  writ  only,  and 
not  the  Judgment  on  which  It  was  founded; 
for   his   duty  obliged   him   to  execute  the 


former,  without  Inquiring  about  the  validity 
or  existence  of  the  latter.  But  if  the  Justifi- 
cation be  by  a  party  to  the  suit  or  by  a 
stranger,  except  an  officer,  tlie  Judgment  as 
well  as  the  writ,  must  be  set  forth.  (8) 
Where  it  is  an  officer  who  Justifies,  he  must 
show  tbat  the  writ  was  returned,  if  it  was 
such  as  it  was  his  duty  to  return."  In  New- 
man on  Pleadings,  g  426f,  the  rule  is  thus 
stated:  "Another  requisite  of  a  plea  in  bar, 
that  it  be  certain,  is  of  more  Importance, 
and  the  ancient  rule  on  this  subject  must 
stUl  be  observed.  The  former  adjudications 
are  therefore  authoritative  as  to  this  requi- 
site of  a  plea  or  answer.  Thus,  in  an  action  of 
trespass,  where  the  defendant  justUles  under 
the  process  of  a  court,  he  must  set  it  forth 
particularly;  and  It  will  not  be  sufficient  to 
allege  generally  that  he  did  the  acts  com- 
plained of  by  virtue  of  certain  process  to  him 
directed.  He  must  set  the  process  forth 
specially."  On  the  return  of  the  case,  the 
defendants  may  have  leave  to  amend  their 
answer. 

The  plaintiff  offered  In  evidence  a  deposi- 
tion taken  by  a  commissioner  in  a  proceed- 
ing to  supply  the  lost  record:  the  papers  of 
the  proceeding  in  which  Judgment  was  ren- 
dered in  her  favor  being  lost.  The  court 
properly  sustained  exceptions  to  this  deposi- 
tiou.  When  the  papers  of  a  case  are  lost 
and  a  proceeding  is  instituted  to  supply  the 
lost  record,  the  proof  taken  by  the  commis- 
sioner may  not  be  read  as  a  substituted  rec- 
ord. In  Mayo  v.  Emery,  103  Ky.  640,  45  S- 
W.  1048,  the  court. said:  "The  statute  pro- 
vides that  the  evidence  which  the  commis- 
sioner takes  shall  be  In  writing,  and  shall 
be  legal  evidence,  and  shall  be  returned  to 
the  clerk  of  the  court  and  safely  kept  by 
him.  The  statute  does  not  provide  tbat  the 
evidence  which  the  commissioner  is  required 
to  take  shall  be  used  in  place  of  the  parts 
of  the  record  which  are  lost.  The  testimony 
which  be  takes  is  simply  the  evidence  upon 
which  the  court  must  act  In  making  a  sub- 
stitution for  the  lost  record.  To  supply  the 
lost  record,  it  is  essential  that  the  court 
should  make  an  order  to  that  effect  and  be 
sends  his  commissioner  out  to  get  the  evi- 
dence upon  which  to  act"  When  the  record 
has  been  thus  supplied  by  an  order  of  court, 
the  Judgment  of  the  court  is  conclusive  that 
all  preliminary  steps  were  properly  taken ; 
but  until  it  is  thus  supplied,  the  substituted 
record  cannot  be  read. 

Where  the  record  Is  lost,  and  has  not  been 
supplied,  tlie  contents  of  the  lost  record 
may  be  shown  by  parol  evidence.  Just  as  the 
contents  of  any  other  lost  paper  may  be 
shown.  Bullock  v.  Commonwealth,  06  Ky. 
537,  20  S.  W.  341.  It  is  eqmmon  practice  to 
prove  by  parol  evidence  the  contents  of  a  lost 
deed,  where  the  record  has  been  destroyed; 
and  there  is  no  reason  why  the  contents  of 
a  Judicial  record  may  not  be  proved  in  tbe 
same  way  until  it  is  supplied.  The  court, 
therefore.  Improperly  excluded  the  testimony 
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of  Mrs.  Morrison  and  tbe  police  Judge  as  to 
the  record  being  lost  and  as  to  Its  contents. 

If  tbe  defendant  Price  was  present  wben 
tbe  writ  was  Issued  and  given  to  the  officer, 
and  the  officer  was  directed  to  obey  the  or- 
der of  tbe  court,  tbe  writ  being  Issued  by 
tbe  direction  of  bis  attorney  In  his  presence, 
he  In  legal  contemplation  procured  tbe  Issu- 
ance of  the  writ,  and  the  acts  necessarily 
done  by  the  officer  In  executing  it. 

Where  tbe  defense  to  an  action  Is  made 
by  another  In  tbe  name  of  tbe  defendant,  tbe 
person  so  defending  has  been  held  bound  by 
tbe  judgment  by  estoppel;  but  an  estoppel, 
If  relied  on  by  the  defendants,  must  be  plead- 
ed. Schmidt  T.  L.  C.  ft  L>.  B.  B.  Co.,  99 
Ky.  143,  35  S.  W.  135,  36  8.  W.  168. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


ANTONINI  V.  STEATTBS. 
(Court  of  Appeals  of  Kentndiy.    Oct.  21,  1908.) 

husbaitd  and  wife  (§  71*)— convetanok  of 
Land  Held  by  Wife  as  Trustee. 

Where  a  deed  to  a  married  woman  empow- 
ered her  as  trustee  to  convey  by  warranty  deed 
making  her  unaccountable  for  the  proceeds  ot 
sale  if  she  failed  to  reinvest  them,  there  being 
no  provision  requiring  her  husband  to  join  in 
the  conveyance,  a  conveyance  by  her  alone  was 
good ;  Ky.  St.  1903,  {  506,  providing  that  a  con- 
veyance by  a  married  woman  may  be  by  joint 
deed  of  tbe  husband  and  wife,  not  interfering 
with  the  right  of  a  married  woman  to  convey, 
by  her  sole  deed  pursuant  to  a  power  duly  con- 
ferred on  her,  real  estate,  the  title  to  which 
she  holdn  as  a  mere  tnistef . 

[Eid.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  303;    Dec.  Dig.  §  71.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  Louis  Straubs,  trustee,  against 
Eugene  Antonlnl.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

B.  L.  McDonald,  for  appellant.  Burwell  K. 
Marshall,  for  appellee. 

SETTLE,  J.  This  Is  an  appeal  from  a  judg- 
ment specifically  enforcing  a  written  contract 
between  appellant  and  appellee,  whereby  the 
former  purchased  a  parcel  of  real  estate  In 
the  city  of  Louisville  at  an  agreed  price.  Ap- 
pellee tendered  appellant  a  deed  of  convey- 
ance to  the  property  which  she  as  trustee  had 
duly  signed  and  acknowledged.  The  deed  ac- 
curately expressed  the  terms  of  the  sale,  and 
contained  a  covenant  of  general  warranty. 
Appellant,  though  able  to  pay  for  tbe  property, 
refused  to  do  so  or  to  accept  the  deed.  Ap- 
pellee Is  a  married  woman,  and  her  husband 
did  not  sign  or  acknowledge  the  deed,  nor  was 
be  named  therein  as  a  grantor,  and  for  that 
reason  alone  appellant  rejected  the  deed  and 
refused  to  perform  the  contract  Tbe  only 
question  presented  by  the  record  is:    Did  the 


deed  tendered  convey  to  appellant  a  market- 
able title  to  the  property  therein  described? 
It  was  claimed  by  appellee,  and  adjudged 
by  the  lower  court,  that  she,  although  a  mar- 
ried woman,  could  by  the  deed  tendered,  with- 
out Joining  her  husband,  convey  tbe  real  es- 
tate under  tbe  power  given  her  by  the  deed  by 
which  she  derived  title,  and  which  is  copied 
in  full  In  the  petition.  By  that  deed  Henry 
Loemker,  her  father,  in  consideration  of  love 
and  affection  for  his  daughter,  the  appellee, 
conveyed  her  tbe  property  In  trust  for  her- 
child,  and  until  ber  youngest  child  should 
reach  tbe  age  of  21  years,  for  tbe  benefit  of 
the  child  she  then  had  and  any  other  cblldroi 
she  might  have,  with  certain  provisions  as  to 
remainders  in  the  event  of  the  death  of  her 
children.  Other  clauses  of  tbe  deed  are  aa 
follows:  "Provided  further  that  the  said 
Amelia  Straub  shall  have  the  privilege  or  li- 
cense of  occupying  said  property  as  long  aa 
she  lives,  but  she  shall  not  have  any  interest 
In  or  to  said  property,  or  any  part  thereof.  It 
being  tbe  intention  of  the  grantor  that  said 
Amelia  Straub  shall  not  by  this  deed  have  or 
acquire  any  Interest  whatsoever  In  said  prop- 
erty, or  In  tbe  rents  or  Income  thereof;  but 
shall  simply  have  a  license  or  privilege  of 
living  thereon  and  nothing  else.  •  •  • 
Provided,  further,  that  said  trustee  and  ber 
successor  and  successors  in  office  may  sell  and 
convey  said  property  herein  conveyed  by  deed 
of  general  warranty,  and  either  Invest  tbe  pro- 
ceeds of  sale  In  other  real  estate,  title  to 
which  shall  be  held  upon  tbe  same  trusts  and 
subject  to  tbe  same  license  and  restrictions 
and  with  the  same  powers  that  tbe  property 
herein  conveyed  is  held;  or  said  trustee  or  her 
successor  or  successors  In  office  may  expoid 
the  proceeds  of  sale  for  tbe  use  and  benefit 
of  her  said  children  In  such  manner,  in  such 
amounts  and  for  such  purposes  as  said  trustee 
and  b^  successor  and  successors  In  office  may 
deem  for  the  best  interest  of  her  said  children 
and  having  full  faith  and  confidence  In  the 
judgment  and  honesty  of  my  said  daughter, 
Amelia,  if  she  shall  expend  said  proceeds 
of  sale  as  above  set  forth,  she  shall  not  be 
held  accountable  for  such  proceeds  or  required 
to  account  to  her  said  children  or  to  any  of 
them,  or  to  anybody  or  to  any  court  for  such 
proceeds,  or  any  part  thereof,  but  any  other 
trustee  shall  be  held  accountable ;  but  tbe  pur- 
chaser shall  not  be  required  to  look  to  tbe 
necessity  of  the  sale  nor  to  the  investment, 
nor  to  the  expenditure  of  the  proceeds  of  sale 
under  any  state  of  case."  It  will  be  observed 
that  tbe  above  deed  gives  appellee  the  privi- 
lege of  occupying  the  property  conveyed  so 
long  as  it  remains  unsold,  but  excludes  her 
from  acquiring  In  ber  own  right  any  title  to  or 
Interest  therein,  or  In  the  rents  or  profits 
thereof.  It,  however,  expressly  empowers  her 
as  trustee  to  sell  and  convey  the  property  by 
deed  of  general  warranty,  makes  her  unac- 
countable for  the  proceeds.  If  there  should  be 


•For  other  oases  tea  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Oigs.  1907  to  date,  A  Reporter  Indexes 
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a  failure  on  her  part  to  reinvest  tbem  In 
other  property,  and  relieves  the  purchaser  of 
all  responBlbllity  for  any  misappropriation  by 
her  of  such  proceeds.  It  will  further  be  ob- 
served that  the  deed  contains  no  provision 
requiring  appellee's  husband  to  unite  with  her 
in  the  sale  or  conveyance  of  the  property ;  in- 
deed, the  deed  is  silent  as  to  the  husband, 
though  he  was  at  the  time  of  Its  execution 
alive,  and  is  still  living.  He  and  appellee 
have,  however,  l>een  separated  several  years, 
and  she  has  instituted  an  action  for  a  divorce, 
which  is  yet  pending. 

It  is  appellant's  contention  that,  though 
appellee  merely  holds  as  a  trustee  the  title 
to  the  property  in  question,  the  power  given 
her  to  convey  it  cannot  be  exercised,  except 
In  conjunction  with  her  husband,  4vho  must 
Tinite  with  her  in  the  deed,  as  provided  by 
section  606,  Ky.  St.  1903.  This  contention 
seems  to  l>e  unsupported  by  authority.  As 
at  common  law  a  married  woman  could  not 
dispose  of  her  real  estate  without  a  fine  or 
recovery,  she  must  since  the  abrogation  of 
the  common  law  by  our  statute  on  convey- 
ances in  order  to  do  so  convey  it  by  the 
method  substituted  by  the  statute;  that  is, 
by  deed  in  which  the  husband  joins.  But 
the  statute  does  not  interfere  with  the  right 
of  a  married  woman  to  convey,  in  pursuance 
of  a  power  duly  conferred  upon  her,  real 
estate,  the  title  to  which  she  holds  as  a  mere 
trustee,  without  the  concurrence  or  inter- 
vention of  her  husband.  As  to  the  last  ques- 
tion, all  the  authorities  seem  to  agree.  In  4 
Kent's  Oommentarles  (12th  Ed.)  p.  338,  It  is 
said:  "Every  person  capable  of  disposing  of 
an  estate  actually  vested  In  himself  may  ex- 
ercise a  power,  or  direct  a  conveyance  of  the 
land.  The  rule  goes  further,  and  even  al- 
lows an  infant  to  execute  a  power  simply 
collateral,  and  that  only;  and  a  feme  cov- 
ert may  execute  any  kind  of  power,  whether 
simply  collateral,  appendant  or  in  gross,  and 
it  is  immaterial  whether  it  was  given  to  her 
while  sole  or  married.  The  concurrence  of 
the  husband  in  no  case  is  necessary."  •  In  2 
Washburn  on  Real  Property,  §  1685,  the 
same  conclusion  is  expressed:  "Any  person 
who  is  competent  to  dispose  of  an  estate  of 
his  own  may  execute  a  power  over  land.  If 
a  power  is  simply  collateral,  an  infant  may 
execute  it  And  a  feme  covert  may  exe- 
cute a  power,  whether  collateral,  appendant, 
or  in  gross;  the  concurrence  of  her  husband 
being  in  no  case  necessary.  She  may  even 
execute  it  In  favor  of  her  husband.  It  makes 
no  difference  whether  the  power  was  granted 
to  her  before  or  after  she  became  a  married 
woman.  The  consent  of  her  husband  Is  un- 
necessary In  either  case.  And  the  power 
may  be  coupled  with  an  Interest,  as  where 
an  interest  In  land  with  a  power  of  appoint- 
ment Is  given  to  a  married  woman  to  her 
sole  and  separate  use,  or  is  given  so  that  by 
statute  it  Is  her  separate  property.  But  the 
power  must  be  exercised  by  her  In  the  mode 


appointed  by  the  instrument  giving  the  pow- 
er. The  statutes  enabling  women  to  hold 
their  separate  estate  with  full  power  of  dis- 
posal do  not  alter  this  rule."  In  this  state 
the  case  of  Tyree  v.  Williams,  3  Bibb,  367, 
6  Am.  Dec.  663,  the  same  doctrine  is  thus 
stated:  "The  fourth  and  last  objection  we 
shall  notice  questions  the  sufficiency  of  Jor- 
dan's title  to  one  of  the  lots  In  Standford. 
This  lot  was  conveyed  to  Jordan  by  Samuel 
Balrd  and  Mary  M.  Bell,  surviving  executor 
and  executrix  of  William  Henderson,  deceas- 
ed. Henderson,  being  possessed  of  the  legal 
title  to  this  lot,  made  his  will,  by  which,  aft- 
er devising  all  his  real  estate  and  personal 
estate  to  bis  wife,  he  directed  all  his  pos- 
sessions In  the  town  of  Standford  to  be  sold 
at  public  auction  by  his  executors  at  12 
months'  credit  The  lot  in  question  was  ad- 
vertised and  exposed  to  public  sale.  A  few 
days  before  the  sale,  Jordan '  by  letter  in- 
formed the  executors  what  price  he  would 
give,  and,  no  person  having  bid  as  much  on 
the  day  of  sale,  the  lot  was  afterward  con- 
veyed to  him  at  the  price  he  had  offered. 
It  is  admitted  that  Mrs.  Henderson,  now 
Mrs.  Bell,  bad  intermarried  with  her  present 
husband  before  she  executed  the  deed  of 
conveyance  to  Jordan,  and  that  she  was  at 
that  time  a  feme  covert.  •  •  »  But  It  Is 
contended  In  the  second  place  that  Mrs.  Bell 
could  not  legally  execute  the  conveyance 
without  joining  with  her  husband  and  being 
privily  examined,  as  the  law  concerning  con- 
veyances directs.  There  is  no  doubt  that  a 
feme  covert  may  act  en  autre  droit,  with- 
out her  husband.  It  is  said:  'If  cestui  que 
use  had  devised  that  his  wife  should  sell  his 
land,  and  made  her  executrix  and  died,  and 
she  took  another  husband,  that  she  might 
sell  the  land  to  her  husband,  for  she  did  it 
en  autre  droit,  and  her  husband  should  be 
In  by  the  devisor.'  Coke,  LItt  112a.  Mr. 
Hargrave  In  bis  annotation  upon  this  pas- 
sage In  Coke  says:  'It  Is  agreed  in  the 
books  that  a  wife  may  without  her  husband 
execute  a  naked  authority,  whether  given  be- 
fore or  after  coverture;  and  the  rule  (he 
observes)  is  the  same  where  both  an  interest 
and  an  authority  pass  to  the  wife,  if  the 
authority  Is  collateral  to,  and  doth  not  flow 
from,  the  interest,  because  then  the  two  are 
as  unconnected  as  if  they  were  vested  in  dif- 
ferent persons.'  Note  6,  Coke  on  LItt  112a. 
In  this  case  there  is  no  doubt  that  Mrs.  Bell 
had  an  interest  In  the  lot  conveyed  to  Jor- 
dan; for  all  the  estate,  both  real  and  per- 
sonal, was  devised  to  her.  But  the  Interest 
vested  in  her  Individual  right,  and  the  au- 
thority to  sell  was  given  to  her  in  the  capaci- 
ty of  executrix.  The  latter,  therefore,  did 
not  flow  from  the  former,  but  was  collateral 
thereto ;  and  consequently  they  were  as  un- 
connected as  if  they  had  t)een  vested  in  dif- 
ferent persons.  Upon  the  principles  of  the 
common  law,  then,  it  is  evident  Mrs.  Bell 
might  without  her  husband  joining,  execute 
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the  conveyance;  and  It  la  clear  that  tbe 
statute  concerning  conveyances  can  have  no 
effect  upon  tbe  case,  for  tbat  statute  only 
enables  a  feme  covert  to  convey  her  inter- 
est or  estate  by  observing  the  requisites  pr» 
scribed  in  cases  where  she  could  not  do  so 
before,  but  does  not  disable  her  from  exe- 
cuting an  authority  which  she  might  do  ac- 
cording to  the  principles  of  the  common  law." 
An  examination  has  not  enabled  us  to  find 
a  more  recent  decision  than  Tyree  v.  Wil- 
liams, supra,  which  In  any  way  changes  or 
modifies  the  doctrine  therein  expressed.  We 
find,  however,  that  the  courts  of  last  resort 
in  many  states  outside  of  Kentucky  adhere 
to  the  same  doctrine.  Pullam  v.  State,  78 
Ala.  81,  66  Am.  Rep.  21;  Huls  v.  Buntln,  47 
111.  397;  Armstrong  v.  Kerns,  61  Md.  368; 
Grldley  v.  Wynant,  23  How.  601,  16  L.  Ed. 
411. 

The  cases  'cited  by  counsel  for  appellant 
are  not  Id  point  In  each  of  them  the  wife 
under  a  power  conferred  attempted  to  con- 
vey real  estate  of  which  she  was  the  sole 
owner  without  having  tbe  husband  to  join 
in  the  deed.  This,  it  was  held,  she  could 
not  do.  But  in  tbe  instant  case  the  convey- 
ance by  the  married  woman  was  made  in 
tbe  execution  of  an  express  trust,  and  the 
property  conveyed  an  estate  In  which  she 
owned  no  Interest  other  than  the  mere  right 
of  occupancy  as  trustee. 

Being  of  opinion  tbat  the  deed  tendered 
by  appellee  to  appellant  will  convey  him  a 
good  title  to  tbe  realty  therein  described,  the 
Judgment  of  tbe  lower  court  specifically  en- 
forcing the  contract  Is  hereby  affirmed. 


COLLINS   V.  WILLIAMSON  et  al. 
(Court  of  AppeaU  of  Kentucky.    Oct  27,  1908.) 

ESTOPPKL   ({    70*)  —  BquiTABut   Estoppel — 

Neoliqence. 

Where  a  vendor  used  no  diligence  to  col- 
lect an  order  on  third  persons  directing  them  to 
pay  vendor  a  certain  sum,  which  was  the  price 
of  tbe  land,  while  auch  third  persona  were  yet 
solvent,  which  was  for  two  or  three  years,  and 
did  not  inform  the  purchaser  of  failure  to  col- 
lect until  several  years  after  such  third  persons 
had  become  insolvent,  and  then  only  claimed 
that  they  had  failed  to  pay  a  certain  balance,  he 
was  estopped  from  recovering  the  amount  of  the 
order  from  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  {{  183,  184;   Dec.  Dig.  |  70.*] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  Martin  Collins  against  James  H. 
Williamson  and  others  for  the  purchase  price 
of  land  and  to  enforce  a  lien  upon  tbe  land 
for  its  payment.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Roecoe  Vanover,  for  appellant.  W.  H. 
Flanery,  for  appellees. 

NUNN,  3.  Some  time  in  the  month  of  No- 
vember, 1895,  appellant  sold  to  appellee  about 


42  acres  of  land  in  Pike  county,  Ky.  At  that 
time  appellee  J.  H.  Williamson  signed  and 
delivered  to  appellant  an  order  directing  Pin- 
son  and  Reynolds  to  pay  him  the  sum  of 
$349.60  as  the  purchase  price  of  tbe  land.  Ap- 
pellant bad  DO  title  to  tbe  land.  He  bad 
bought  It,  however,  and  paid  3.  M.  GoS  for  It. 
On  the  28th  day  of  December,  1895,  3.  M. 
GoS,  In  whom  the  title  was,  oxiveyed  It  to 
appellee.  It  was  recited  In  the  deed  tbat  tbe 
consideration  was  $349.50,  and  that  James  A. 
Pinson  and  Thomas  Reynolds  were  to  pay 
that  amount  to  appellant  It  was  further  re- 
cited in  the  deed  that  a  lien  was  retained 
upon  the  property  conveyed  as  surety  for  un- 
paid purchase  money.  This  action  was  in- 
stituted by  appellant  to  recover  the  $34dJiO^ 
less  a  creiJit  of  $48,  and  to  enforce  a  lien  upon 
tbe  land  for  its  payment.  Appellee  answered, 
and  denied  being  responsible  for  the  debt  and 
averred  that  no  lien  was  actually  retained  for 
the  purchase  money;  tbat  appellant  accepted 
the  order  on  Pinson  and  Reynolds  in  full 
satisfaction  of  the  purchase  price;  that  the 
deed  was  written  on  a  blank  form,  and  the 
words  retaining  th€  lien  were  In  print,  and 
by  oversight  and  mistake  they  were  not 
erased;  that  appellant  accepted  the  order  for 
the  $349.50,  with  the  full  understanding  and 
agreement  that  he  was  to  look  to  Pinson  and 
Reynolds  for  the  payment  thereof,  and  that 
appellee  bad  no  knowledge  or  Information  for 
many  years  thereafter,  and  until  Pinson  and 
Rejuolds  had  become  insolvent,  that  appellant 
was  claiming  that  the  order  had  not  been 
paid ;  tbat  at  the  time  appellant  received  the 
order,  and  for  a  number  of  years  thereafter, 
Pinson  and  Reynolds  were  solvoit;  that  he 
could  have  forced  collection  of  the  order  at 
any  time  for  three  or  four  years  after  re- 
ceiving It;  and  that,  if  appellant  failed  to 
collect  It,  it  was  by  reason  of  his  own  neg- 
ligence. He  also  alleged  that  appellant  had 
collected  the  amount  of  tbe  order  from  Pinson 
and  Reynolds.  These  allegations  were  denied 
by  reply,  and  upon  the  hearing  of  the  case  the 
lower  court  dismissed  appellant's  petition. 

The  evidence  was  very  conflicting  upon  the 
question  whether  or  not  tbe  words  In  the  deed 
retaining  the  lien  for  the  purchase  money  were 
by  mistake  not  erased  from  the  printed  form 
of  it;  but  we  deem  it  unnecessary  to  consider 
this  question,  for  tbe  reason  that  conceding 
there  was  a  lien  retained  for  the  purchase 
price  the  acceptance  by  appellant  of  tte  order 
on  Pinson  and  Reynolds,  and  the  failure  to 
collect  it,  or  to  use  any  diligence  in  collect- 
ing tbe  order  when  Pinson  and  Reynolds  were 
solvent,  estops  him  from  recovering  tbe 
amount  from  appellee.  Tbe  evidence  shows 
that  they  were  solvent  some  two  or  three 
years  after  appellant  accepted  the  order;  and, 
in  addition  to  this,  Pinson  and  Reynolds  and 
their  clerks,  by  tbeir  testimony,  show  tbat  the 
amount  of  the  order,  or  nearly  so,  was  paid  to 
appellant.    They  were  not  certain  as  to  the 
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amount  paid  to  appellant,  for  the  reason  that 
after  they  became  InsolTent  their  books  of 
accoimts  were  not  preserved.  It  Is  also  shown 
by  the  proof  that  appellant  gave  appellee  no 
information  of  his  failure  to  collect  the  order 
until  several  years  after  Plnson  and  Reynolds 
became  Insolvent,  and  then  only  claimed  that 
they  had  failed  to  pay  a  balance,  of  about 
$70  on  It  Under  these  facts  it  would  be  in- 
equitable to  require  appellee  to  again  pay  the 
purchase  price  of  this  land;  for  it  is  certain 
from  the  proof  that  ai^)ellee  could  have  col- 
lected this  money  from  Plnson  and  Beynolda 
before  they  became  insolvent,  if  appellant  had 
not  accepted  the  order  for  the  $349.S0,  which 
was  charged  to  appellee  by  Plnson  and  Rey- 
nolds in  their  settlement 

For  these  reasons,   the  Judgment  of  the 
lower  court  Is  affirmed. 


HOTFIL  T.  DEW^BSE'S  TRUSTEE  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  20,  190&) 

1.  Vewdob  and  Pubohaser  (i  267*)  —  Ven- 
dor's Lien— Release— Fbaud. 

Evidence  held  insufficient  to  authorize  a 
finding  that  plaintiff  was  induced  by  fraud  to 
release  a  vendor's  lien  on  certain  land,  and  ac- 
cept D.'s  note  in  lieu  thereof. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  i  267.*] 

2.  Estoppel  (|  71*)— Acts  in  Pais. 

Where  plaintiff  released  a  vendor's  lien  on 
certain  land,  so  that  infants'  money  might  be 
invested  therein  under  a  Judicial  decree,  he  could 
not  though  induced  to  release  !<ucb  lien  by 
fraud,  subject  the  infants'  interest  to  the  pay- 
ment of  the  debt  formerly  secured  by  the  lien. 
[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  H  178-179;   Dec  Dig.  f  71.*] 

8.  Vbndob  and  PtTBOHASia  (|  206*)  — Con- 

tbact— Rescission. 

Where  defendant's  wife's  contract  to  pay 

filaintiff  S2,450  was  conditioned  on  his  convey- 
ng  certain  land  to  her,  which  he  never  did, 
but  instead,  rescinded  the  contract,  waived  the 
lien  reserved  thereby,  and  conveyed  the  land  to 
defendant's  Infant  children,  agreeing  to  look  to 
defendant  individually  for  money  advanced  to 
him,  plaintiff  could  not  recover  against  the 
wife  because  defendant  deceived  him  in  Inducing 
him  to  rescind  such  contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  |  266.*] 

Ai>pefll  from  Circuit  Court,  Carroll  County. 

"Not  to  be  officially  reported." 

Action  by  Henry  Hotfil  against  Cornelius 
and  Annette  Deweese's  trustee  and  others. 
Judgment  for  defendants,  and  complainant 
api;>eal8.    Affirmed. 

Wlnslow  &  Howe  and  J.  J.  Orr,  for  appel- 
lant H.  G.  Botts,  W.  B.  Moody,  and  Wash- 
ington Bowie,  Jr„  for  appellees. 

BARKER,  J.  This  action  was  instituted 
In  the  Carroll  circuit  court  to  enforce  the  lien 
of  $2,450  described  in  the  following  contract 
to  wit:  "Articles  of  agreement  between  Hen- 
ry Hotfll,  party  of  the  first  part  and  Annie 
Deweese,  party  of  the  second  part  wltnees- 


etb:  That  the  party  of  the  first  part  hereby 
bargains  and  sells  and  agrees  to  convey  to 
the  party  of  the  second  part  the  following  de- 
scribed land  in  Hunter's  bottom  in  Carroll 
county,  Ky.,  including  all  the  crops  thereon 
and  the  wheat  which  has  been  sold  this 
year,  possession  of  all  of  which  is  now  given 
to  the  party  of  the  second  part  [Description 
of  the  land  omitted.]  For  the  above  pur- 
chase of  said  crops  and  land,  the  party  of 
the  second  part  agrees  to  pay  to  the  party 
of  the  first  part  two  thousand  and  four  hun- 
dred and  fifty  dollars  on  the  Ist  day  of 
March,  1899,  and  give  him  her  note  of  this 
date  with  J.  S.  D*weese  as  her  surety  for 
five  hundred  dollars  due  March  Ist,  1899, 
and  pay  John  Obertatte  forty-two  hundred 
and  fifty  dollars  on  the  first  of  March,  1899, 
when  the  party  of  the  first  part  agrees  to 
convey  said  land  to  the  party  of  the  second 
part  by  deed  with  covenant  of  general  war- 
ranty and  with  a  fee  simple  title  free  of  in- 
cumbrance. To  secure  the  said  payments  a 
lien  Is  retained  on  the  said  land  and  crops. 
The  party  of  the  second  part  Is  to  pay  the 
discount  on  the  $500.00  note  until  it  is  due 
and  to  pay  the  interest  on  a  note  of  the  party 
of  the  first  part  to  John  Obertatte  for  $4,- 
250.00  up  to  March  1st  1899,  from  March  1st 
1898,  and  the  party  of  the  second  part  is  to 
pay  the  taxes  on  the  land.  Witness  our 
hands,  August  22nd,  1898.  [Signed]  Annie 
A.  Deweese.  Henry  Hotfil."  To  the  petition 
declaring  on  this  contract  the  defendants 
answered,  admitting  the  genuineness  of  the 
writing,  but  alleging,  in  substance,  that  the 
contract  between  Hotfil  and  Annie  A.  De- 
weese had  been  rescinded  by  mutual  agree- 
ment and  that  the  property  described  In  the 
writing  had  been  subsequently  sold  to  the 
Infant  children  of  James  S.  Deweese  for 
$7,000;  and  that  Hotfll  had  waived  bis  lien 
for  $2,460,  and  accepted  in  lieu  thereof  the 
individual  note  of  James  S.  Deweese.  In 
his  reply  to  this  answer,  the  plaintiff  makes 
the  following  express  admission  with  refer- 
ence to  the  acceptance  by  him  of  the  Individ- 
ual note  of  James  S.  Deweese:  "Plaintifl 
admits  that  said  note  or  obligation  was  ac- 
cepted and  retained  by  him  at  the  time  in 
full  satisfaction  of  the  $2,460  sued  for  in 
this  action,  but  he  says  that  bis  acceptance 
and  retention  thereof  was  procured  by  and 
through  the  false  and  fraudulent  representa- 
tions made  by  the  said  trustee  and  his  at- 
torney to  plaintiff  as  herein  set  out.  He 
then  alleges  that  he  is  of  German  nation- 
ality, and  speaks  the  English  language  with 
difficulty,  and  is  unfamiliar  with  the  ways, 
customs,  and  usages  of  this  country  In  ref- 
erence to  business  matters;  that  James  S. 
Deweese  and  his  attorney,  J.  A.  Donaldson, 
took  advantage  of  his  Ignorance,  and  by  their 
statements  made  the  plaintiff  believe  De- 
weese was  a  man  of  great  wealth  and  entire- 
ly solvent;   that  he  was  the  owner  of  a  fine 
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fann  of  about  700  acres,  on  whlcb  he  (De- 
weese)  then  reBlded,  and  that,  by  reason  of 
these  fraudulent  and  false  statements,  he 
was  induced  to  accept  the  Individual  note  or 
obligation  of  James  S.  Deweese,  and  waive 
his  Hen  on  the  land  in  question."  All  of 
these  allegations  of  fraud  were  denied  by 
subsequent  pleadings,  and  the  Issues  complet- 
ed. Upon  the  trial  of  the  case  the  chancellor 
dismissed  ttie  petition,  and,  from  this  Judg- 
ment, Hotfil  has  appealed. 

In  order  to  a  more  thorough  understand- 
ing of  this  case,  we  give  a  short  statement 
of  the  facts  which  led  up  to  the  transac- 
tion out  of  which  this  litigation  grew. 

James  S.  Deweese  was  the  trustee  of  his 
wife,  who  owned  a  large  farm  in  what  is 
known  as  "Hunter's  bottom,"  In  Carroll 
county,  Ky.  Tliis  farm  was  managed  by  the 
trustee  for  his  wife,  and  was  In  the  main 
leased  on  shares  to  croppers.  In  1895  the 
chief  cropper,  one  Jotin  Obertatte,  desired  to 
purchase  a  neighboring  farm,  which  was  also 
situated  In  Hunter's  Bottom,  and  which  con- 
tained 255  acres,  owned  by  James  S.  Leeds 
and  wife.  For  this  farm  Leeds  and  wife 
demanded  as  a  selling  price  $14,000.  Ober- 
tatte did  not  feel  willing  to  assume  so  large 
an  indebtedness,  and,  in  order  to  facilitate 
him  in  the  purchase  of  so  much  of  the  farm 
as  he  desired,  Deweese  agreed  that.  If  Ober-' 
tatte  would  buy  the  whole  farm  at  the  price 
of  $14,000,  he  would  divide  it  with  him,  and 
relieve  him  of  such  portion  of  it  as  be  (Ober- 
tatte) did  not  desire  to  retain.  This  seems 
to  have  been  entirely  a  friendly  act  on  the 
part  of  Deweese.  As  a  result  of  this  agree- 
ment, Obertatte  purchased  the  farm  from 
Leeds  and  wife  at  the  price  above  mentioned. 
There  was  upon  the  farm  at  the  time  of  the 
conveyance  to  Obertatte  a  mortgage  from 
Leeds  and  wife  to  Margaret  B.  Collins  for 
the  sum  of  $8,500,  and  the  payment  of  this 
mortgage  debt  Obertatte  assumed  as  part 
payment  of  the  purchase  price.  After  the 
conveyance  to  him,  Ol)ertatte  and  Deweese 
agreed  upon  a  division  of  the  farm.  Ober- 
tatte was  to  retain  130  acres  of  it  with  all 
the  improvements  at  the  agreed  sum  of  $8,- 
000,  and  Deweese  was  to  take  the  remaining 
125  acres  of  unimproved  land  at  the  price 
of  $6,000.  Obertatte  about  this  time  seems 
to  have  left  the  Deweese  farm,  and  Henry 
Hotfil,  the  plaintiff,  was  Installed  as  chief 
renter  or  foreman.  Thereafter  Hotfil  enter- 
ed into  negotiations  with  Deweese  for  the 
purchase  of  the  125  acres,  which  the  latter 
had  agreed  with  Obertatte  to  take.  He 
seems,  however,  to  have  been  somewhat  tim- 
id In  assuming  so  large  an  obligation,  and,  as 
a  result  of  his  negotiation  with  Deweese,  It 
was  agreed  tliat  the  possession  of  the  125 
acres  should  be  turned  over  to  him  at  the 
agreed  price  of  $7,200,  but  no  deed  was  to  be 
made  for  It,  only  a  bond  for  title,  and  he  was 
to  have  the  option  at  any  time  within  two  or 
three  years  to  decline  to  take  the  property. 
Some  time  before  this  Hotfil   had  been  de- 


positing with  Deweese  such  sums  of  money 
as  he  made,  and  for  which  the  latter  gave 
him  receipts,  and  agreed  to  pay  him  6  per 
cent  Interest  annually.  There  is  some  con- 
trariety in  the  evidence  as  to  how  much 
of  this  money  was  paid  before,  and  bow 
much  after  the  commencement  of  the  nego- 
tiations for  the  sale  of  the  land  to  Hotfil; 
but,  for  the  purposes  of  this  case,  it  may  be 
assumed  that  the  whole  sum,  amounting 
to  $2,460,  was  turned  over  by  Hotfil  to  De- 
weese as  payments  on  the  land  if  he  subse- 
quently exercise  his  option  to  hold  It;  and 
this  is  the  most  favorable  statement  of  the 
case  possible  for  appellant  After  a  year 
or  two  from  the  time  the  option  waS  given, 
Hotfil  became  discouraged  with  reference  to 
the  purchase,  and  exercised  his  option  by  re- 
fusing to  take  the  land. 

It  now  becomes  necessary  to  state  that 
James  8.  Deweese  was  also  the  trustee  of  his 
two  infant  children,  Cornelius  and  Annette, 
who  had  an  estate  amounting  to  about  $18,- 
000  In  money;  and  the  trustee,  in  order  to 
find  a  market  for  the  125  acres  which  Hotfil 
declined  to  take  as  above  set  forth,  conceiv- 
ed the  Idea  of  investing  a  part  of  the  trust 
fund  belonging  to  his  children  in  its  pur- 
chase. He  thereupon  sought  permission  of 
the  Carroll  circuit  court  to  invest  $7,000 
of  the  trust  fund  In  the  purchase  of  the 
125  acres  of  land  under  discussion.  It  is 
almost  needless  to  remark  that  the  court 
would  not  permit  the  investment  of  this 
trust  fund  in  property  having  a  prior  mort- 
gage upon  It  Pending  the  time  required  to 
obtain  the  consent  of  the  chancellor  to  an 
investment  of  the  children's  money,  and  seem- 
ingly as  a  part  of  the  plan  leading  up  to  the 
Investment  of  the  children's  money,  Annie 
A.  Deweese  entered  into  the  contract  herein 
sued  on,  and  which  is  set  forth  in  this  opin- 
ion. Nottilng  was  ever  done  under  this  con- 
tract The  land  was  not  conveyed  to  Mrs. 
Deweese,  nor  did  she  ever  pay  anything  for 
It;  but  It  was  explained  to  Hotfil  that  it 
would  be  necessary,  in  order  to  invest  the 
infants'  money  In  the  land,  and  thus  relieve 
him  of  any  further  liability  in  the  premises, 
for  htm  to  waive  his  Hen  for  the  $2,450  which 
he  had  paid  over  to  James  S.  Deweese,  and 
accept  in  lieu  thereof  the  Individual  obliga- 
tion of  the  latter  for  the  amount  of  his  claim. 
This  he  did,  and  the  trust  money  was  invest- 
ed in  the  land,  and,  with  Hotfil's  full  knowl- 
edge and  consent,  it  was  conveyed  directly 
from  Obertatte  and  wife  to  the  infants  on 
the  28th  day  of  February,  1890.  Six  thou- 
sand dollars  of  this  money  went  to  Leeds 
and  wife  in  payment  of  the  purchase  price 
of  the  farm,  and  to  Mrs.  Margaret  B.  Col- 
lins to  discharge  her  mortgage.  Subsequent- 
ly James  S.  Deweese  either  was  removed  or 
resigned  as  trustee,  both  for  his  wife  and  his 
children,  and  J.  A.  Donaldson,  who  seems 
to  have  been  his  attorney  in  all  legal  matters, 
was  appointed  trustee  both  for  the  wife  and 
the  children. 
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In  1906,  more  than  seven  years  after  tbe 
transaction  above  detailed  vras  completed, 
the  trustee,  Donaldson,  Into  whose  bands  the 
rescinded  contract  between  Hotfll  and  Mrs. 
Deweese  had  been  placed,  showed  It  to  Hot- 
fll for  the  purpose  of  refreshing  his  recollec- 
tion as  to  the  amount  of  the  children's  mon- 
ey which  had  been  Invested  in  the  farm, 
some  dispute  about  which  had  arisen  between 
Donaldson  and  the  former  trustee,  James  S. 
Deweese;  and  the  contract  Itself  was  filed 
In  the  record  in  the  case  of  Deweese  v.  De- 
weese^ then  pending  in  the  Carroll  circuit 
court  Thereupon  Hotfll  employed  counsel, 
obtained  a  copy  of  the  original  contract,  and 
Instituted  this  action.  It  will  be  seen  that, 
by  the  pleadings,  the  plaintiff  reduced  his 
right  to  recover  the  amount  sued  for  to  the 
simple  question  as  to  whether  or  not  be 
was  defrauded  or  deceived  by  James  S.  De- 
weese and  J.  A.  Donaldson  into  a  surrender 
of  the  contract  between  himself  and  Annie 
A.  Deweese  and  a  waiver  of  his  lien  on  the 
land  by  an  acceptance  of  the  Individual  note 
of  James  S.  Deweese  for  his  debt.  He  did 
not  consider  that  be  had  a  contract  with  An- 
nie A.  Deweese.  This  is  shown  by  himself 
in  his  direct  testimony.  He  was  asked  by 
his  counsel:  "What,  if  any,  land,  did  you 
ever  sell  to  Jim  Deweese's  wife,  Mrs.  Annie  A. 
Deweese?  A.  I  never  sold  her  any.  Q.  What, 
If  any,  talk  did  you  ever  have  with  her  In 
regard  to  selling  her  any  land?  A.  Not  any." 
So  that  it  Is  perfectly  plain  that  the  plaintiff 
did  not  consider  the  writing  sued  on  as  a 
contract  between  him  and  the  wife  of  James 
S.  Deweese,  or  that  she  owed  him  anything. 
He  had  given  James  S.  Deweese  $2,450  of 
his  money,  and  this  was  the  sum  for  which 
be  considered  be  bad  a  lien  on  the  land.  The 
plaintiff  shows  clearly  In  his  testimony  his 
reason  for  accepting  the  note  of  Deweese 
in  order  to  facilitate  the  sale  to  the  children. 
He  was  tired  of  his  bargain,  and  wished  to 
get  rid  of  it  He  was  asked  on  cross-exami- 
nation: "Is  it  not  a  fact  that  you  had  be- 
come dissatisfied  with  it  [the  land],  and  that 
he  took  it  off  your  hands  as  he  had  agreed 
to  do?  A.  Yes.  I  was  a  little  dissatisfied. 
The  times  was  hard,  and  I  thought  I  could 
not  pay  for  it."  He  also  clearly  shows  that 
he  understood  that  he  was  releasing  his  lien. 
He  was  asked  this  question:  "Didn't  you 
know  you  had  no  security,  and  you  were 
allowing  him  on  his  own  responsibility  to 
hold  your  money?  A.  Tes,  sir."  Again,  he 
was  asked:  "Is  It  not  a  fact  that  you  agreed 
to  look  to  Mr.  Deweese  personally  for  pay- 
ment of  that  $2,500  to  yon?  A.  I  reckon  so. 
Q.  And,  when  he  gave  you  the  receipt  for 
$2,500,  you  were  thoroughly  satisfied  that  it 
would  be  good  to  you  at  any  time?  A.  Yes, 
sir.  Q.  And  after  that  time  I  suppose  you 
had  no  Interest  in  the  contract  that  was 
made,  and  paid  no  attention  whatever  to  it? 
A.  No,  sir."  Again:  "Q.  When  did  It  first 
occur  to  yon  that  you  had  a  lien  on  this  land 
for  the  payment  of  that  money?    A.  After  I 


seen  that  paper.  Q.  Which?  Do  you  mean 
the  paper  with  Mrs.  Annie  A.  Deweese's 
name  on  It?  A.  Yes,  sir.  Q.  When  did  you 
first  see  that  paper?  A.  When  Judge  Donald- 
son brought  it  down.  Q.  About  how  long 
ago?  A.  This  spring  a  year  ago.  Q.  Up  to 
that  time  you  dldnt  consider  that  you  bad 
any  Hen  on  that  land?  A.  No,  sir."  Of 
course,  this  testimony  on  the  part  of  the 
plaintiff  does  not  strengthen  the  defendants' 
case  any  more  than  the  pleading  which  ad- 
mits the  waiver  of  the  lien  already  refer- 
red to. 

This  brings  us  to  the  question  whether  or 
not  Hotfll  was  Induced  to  waive  bis  lien  by 
fraud.  There  is  no  evidence  in  this  record 
to  show  that  Donaldson  In  any  wise  defraud- 
ed the  plaintlfl.  He  does  not  in  his  testi- 
mony claim  that  the  attorney  made  any 
statement  which  tended  to  deceive  him,  nor 
does  he  claim  that  the  relation  of  client  and 
attorney  existed  between  him  and  Donaldson, 
or  that  the  latter  was  under  any  obligation 
to  look  out  for  his  interest  or  advise  him  In 
the  transaction  he  was  having  In  regard  to 
the  land.  On  this  subject  he  was  asked: 
"Did  they  or  not  know,  or  have  reason  to 
know,  that  you  were  trusting  to  them  to  pro- 
tect you  in  the  arrangement  of  those  mat- 
ters? A.  Deweese  ought  to  have  known  it 
I  don't  know  about  the  judge.  Q.  Did  or 
not  Judge  Donaldson  attend  to  your  legal 
matters  prior  to  that  time?  A.  I  never  had 
anything  to  do  with  any  lawyers  before 
that."  The  sum  total  of  plaintiff's  deception 
in  regard  to  the  solvency  of  Deweese  is 
shown  tn  the  following  questions  and  an- 
swers bearing  upon  that  subject  and  taken 
from  his  testimony:  After  stating  that  his 
money  had  not  been  paid  to  him.  he  was 
asked:  "What  reason,  If  any,  did  Jim  De- 
weese give  at  that  time  for  not  paying  it  to 
you?  A.  He  just  told  me  he  would  like  to 
keep  it;  that  he  had  some  bridge  stock  at 
Louisville,  and  that,  if  I  would  let  him  have 
that  money,  he  could  hold  that  stock.  Q. 
Did  he  or  not  give  you  any  paper  at  that 
time  showing  his  Indebtedness  to  yon?  A. 
Yes;  be  gave  me  that  note.  Q.  What  note 
Is  that?  A.  That  $2,500  note."  Again:  "Q. 
What  reports  or  what  statements  did  he 
make  at  that  time  to  you  with  reference  to 
how  much  he  was  worth?  A.  He  told  me 
that  he  had  a  lot  of  life  insurance  and  his 
place  was  there,  and  I  thought  he  was  all 
right — something  like  that  he  told  me.  Q. 
What  place  was  he  living  on  at  that  time? 
A.  On  his  home  place  there.  Q.  Who  claim- 
ed to  own  It  at  that  time?  A.  As  far  as  I 
know,  he  owned  it"  It  Is  clear  from  all 
this  that  no  fraud  was  practiced  upon  the 
plaintiff:  at  least,  none  is  shown  in  his  own 
testimony.  No  one  disputes  the  truth  of  the 
statement  that  Deweese  had  a  lot  of  life  In- 
surance, or  that  he  owned  the  bridge  stock. 
The  plaintiff  does  not  claim  that  Deweese 
told  him  that  he  owned  the  place  on  which 
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he  lived.  On  this  subject  he  says  that,  so 
far  as  he  knew,  Deweese  owned  It.  tJn- 
doabtedly  the  plaintiff  thought  that  Deweese 
was  solvent,  or,  as  he  expressed  It,  "I  thought 
he  was  a  millionaire."  He  was  an  active 
trading  man,  managed  his  wife's  property, 
and  was  connected  with  the  ■  Growers'  To- 
bacco Warehouse  in  LoulsvUle,  Ky.,  engaged 
In  purchasing  the  tobacco  crops  of  the  farm- 
ers in  Hunter's  Bottom.  He  seemed  to  be 
doing  a  large  business,  and  no  doubt,  as  said 
before,  the  plaintiff  thought  him  abundantly 
solvent  But  the  deception  from  which  he 
suffered  was  self-deception,  and  there  Is  not 
a  word  of  testimony  beyond  what  has  been 
stated  In  this  opinion  which  tends  to  show 
any  fraud  practiced  upon  the  plaintiff,  ei- 
ther by  Donaldson,  the  attorney,  or  by  the 
trustee,  Deweese. 

The  evidence  ip.  this  case  is  entirely  too 
voluminous  to  state  it  in  anything  like  de- 
tail; but  a  careful  reading  of  the  whole 
convinces  us  that  the  plaintiff's  alleged  cause 
of  action  was  completely  disproved  by  his 
own  testimony,  as  well  as  that  introduced  in 
behalf  of  the  defendants.  We  have  been 
able  to  find  not  one  scintilla  of  evidence 
which  militates  against  the  .character  or 
the  fair  and  candid  dealing  of  Donaldson 
throughout  this  whole  transaction.  So  far  as 
this  record  shows,  his  conduct  has  been  with- 
out a  shadow  of  reproach,  and  there  Is  no 
basts  for  the  charge  of  duplicity  which  has 
been  so  insistently  urged  against  him.  The 
testimony  as  to  the  fraud  of  Deweese  is  In 
substance  what  we  have  stated  it,  and  It  in 
no  wise  affords  a  basis  for  the  claim  set  up 
by  the  plaintiff.  But,  if  we  assume  that  De- 
weese's  conduct  was  fraudulent  and  deceiv- 
ed the  plaintiff,  it  would  be  difficult  to  as- 
certain how  that  would  entitle  him  to  take 
the  infants'  money,  which  was  Invested  In 
the  land  alone  upon  the  condition  that  be 
waived  whatever  lien  he  had  upon  it  If  he 
had  not  waived  his  lien,  the  court  would  not 
have  permitted  the  investment  Nor  would 
it  afford  the  plaintiff  a  claim  against  the 
wife  that  the  husband  had  deceived  him. 
The  condition  upon  which  the  wife  agreed 
to  pay  him  $2,450  was  that  he  should  convey 
to  her  the  land.  This  be  has  never  done, 
and  in  his  testimony  says  he  never  agreed 
to  do;  and,  as  the  land  was  not  conveyed 
to  the  wife,  there  certainly  is  no  considera- 
tion for  her  agreement  to  pay  plaintiff  $2,- 
450.  This  leaves  out  of  view  his  own  ad- 
mission that  he  rescinded  the  contract  be- 
tween him  and  the  wife,  and  agreed  to  look 
to  the  husband  individually  for  the  amount 
of  money  he  had  advanced  him.  As  said  be- 
fore, however,  the  plaintiff  did  not  think  he 
had  a  contract  with  the  wife,  and  expressly 
denied  the  existence  of  such  contract  in  his 
testimony.  In  conclusion  he  admits  that  he 
agreed  to  accept  the  individual  note  of  James 
S.  Deweese  for  the  whole  claim  herein  sued 


for,  and  that  for  more  than  seven  years  aft- 
er the  waiver  of  the  lien  he  did  not  consider 
that  he  had  any  other  claim  for  his  money 
than  the  personal  obligation  of  James  S.  De- 


We  agree  with  the  chancellor  that  the 
plaintiff  wholly  failed  to  make  out  his  case, 
and  therefore  his  Judgment  dismissing  the 
petition  must  be  affirmed;  and  It  is  so  or- 
dered. 


CARTER  v.  CROWS  ADM'R  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  22,  1908.) 

1.  EXECUTOBS    AND    ADianiOTBATOSS    ({    375*) 

— Sai,e  op  Bxax,  Estatb— Persons  Who  Mat 

Appeal. 

A  purchaser  at  a  sale  made  in  a  suit  to 
settle  a  decedent's  estate  has  the  right  to  ap- 
peal from  a  judgment  confirming  the  report  of 
sale. 

[Ed.  Note.— For  other  cases,  see  Ezecators  and 
Administratois,  Cent.  Dig.  |  1538;  Dec.  Dig. 
(  375.»] 

2.  RxBCinx>BS  AND  Adminibtbatobb  ({  375*) 
—Sale  or  Beal  Estate— ■VAi,iDiTr—"MA- 
TEBiAL  Allegation." 

Under  Civ.  Code  Prac.  |  126,  providing  that 
material  allegationa  a^inst  infants  must  be 
proved,  though  not  denied,  and  section  127,  de- 
nning a  material  allegation  to  be  one  necessary 
to  support  the  action,  and  section  428,  requir- 
ing a  petition  in  a  suit  to  settle  a  decedent's  es- 
tate to  state  the  amount  of  debts,  the  nature  and 
value  of  the  property  of  decedent,  and  providing 
that,  if  the  personal  property  is  insaffldent  to 
pay  debts,  so  much  of  the  real  property  as  may 
be  necessary  may  be  sold,  a  sale  of  an  entire 
tract  before  the  value  of  the  personal  property 
had  been  ascertained,  and  before  it  had  been 
ascertained,  at  least  appA>ximately,  what  the 
claims  against  decedent's  estate  amounted  to, 
and  without  any  showing  that  the  land  was  in- 
divisible, was,  as  to  infant  ho'.n,  void. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  {  1533;  Dec.  Dig.  | 
375.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4404,  4405.] 
S.  EXXCUTOBS  AND  Administbatobs  (|  339*)— 

Sale  of  Real  Estate— VALinm. 

The  report  of  a  commissionei'  that,  in  his 
judgment,  certain  claims  against  a  decedent's  es- 
tate had  been  proved  according  to  law,  is  not 
sufficient  to  support  a  judgment  directing  a  sale 
of  decedent's  real  estate  to  satisfy  the  same,  but 
before  any  such  sale  is  ordered,  the  validity  of 
the  claims  should  be  passed  upon  by  the  court. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  i  1418;  Dec.  Dig. 
f  339.*] 

4.  EixECirross  and  ADinNiSTBAXOiis  (|  S46*)— 
Sale  of  Real  Bstatb— Pbovision  fob  In- 
fant Heibb. 

A  judgment  directing  a  sale  of  the  real  es- 
tate to  pay  debts  must  make  necessary  provi- 
sion to  protect  the  interest  of  infant  heirs  in  the 
proceeds  of  the  sale,  over  the  sum  required  to 
pay  the  debts,  otherwise  a  sale  in  excess  of  the 
amount  necessary  to  pay  debts,  though  the  real 
estate  be  indivisible,  will  be  void. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators.  Dec.  Dig.  8  346.*] 


Appeal  from  Circuit  Court,  Lincoln  Coun- 


ty. 


•For  other  cues  im  lame  topic  and  section  NUMBER  In  Dm.  A  Am.  Digs.  U07  to  date,  t  Reporter  Indazet 
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"To  be  officially  reported." 

JohD  M.  Carter  filed  exceptions  to  the  OHi- 
flrmation  of  a  sale  to  blm  by  the  administra- 
tor of  O.  J.  Crow,  deceased,  in  the  course 
of  the  settlement  of  decedent's  estate.  Judg- 
ment for  the  administrator  confirming  the 
sale,  and  Carter  ai^eala.  Reversed  and  re- 
manded. 

J.  B.  Paxton,  for  appellant  M.  C.  Saufiey, 
for  appellees. 

LASSING,  J.  In  June,  1906,  O.  J.  Crow 
died  intestate.  In  July  following  bis  admin- 
istrator filed  suit  for  a  settlement  of  bis  es- 
tate. The  petition  alleged  that  decedent  left 
personal  property  of  the  value  of  less  than 
$3,000;  that  he  owed  a  mortgage  debt  of 
about  18,000 ;  that  he  owned  a  farm  of  156^ 
acres;  and  that  It  was  necessary  to  sell  same 
to  pay  bis  debts  and  settle  bis  estate.  Upon 
the  filing  of  the  petition,  tbe  cleric  referred 
the  case  to  the  commissioner  to  bear  the 
proof  of  claims,  as  authorized  by  section  430 
of  tbe  Civil  Code  of  Practice.  In  his  ad- 
vertisement, tbe  time  witbin  which  to  file 
claims  was  limited  to  August  16th  following ; 
but  few  claims  were  filed  wittiin  tbe  time 
limit,  and  some  of  those  filed  were  rejected 
by  the  commissioner  for  various  reasons. 
Tbe  case  was  therefore  re-referred,  and  tbe 
claims,  as  finally  proved  and  allowed  by  the 
commissioner,  amounted  to  $8,818.46.  At  a 
special  term  of  the  court  held  on  September 
6,  1907,  judgment  was  entered  directing  a 
sale  of  tbe  entire  tract  of  land,  and  tbe  sale 
was  made  under  this  judgment  on  tbe  26tb 
of  September  following.  Appellant  became 
the  purchaser  for  $10,593.77.  At  tbe  regular 
November  term  tbe  sale  to  appellant  was 
r^orted,  and  tbe  administrator  asked  that  it 
be  confirmed.  Appellant  thereupon  filed  the 
following  exceptions  to  the  report: 

"(1)  The  judgment  rendered  by  the  court 
at  the  special  term  held  September  6,  1907, 
under  which  tbe  afoi-esald  sale  was  made, 
was  premature,  in  that  the  issues  in  this 
case  had  not  been  completed  30  days  before 
tbe  commencement  of  tbe  term  at  which  said 
judgment  was  rendered.  Said  term  began 
and  said  judgment  was  rendered  on  the  8th 
day  of  September,  1907.  The  report  of  the 
guardian  ad  litem  for  the  Infant  defendant 
Mary  M.  Crow  was  filed  August  30,  1007, 
and  the  report  of  tbe  statutory  guardian  of 
the  Infant  defendant  Ollle  Crow  Vanhook 
was  filed  September  6,  1907,  tbe  same  day 
that  judgment  was  rendered. 

"(2)  No  proof  was  taken  or  filed  to  sustain 
the  allegations  of  the  petition  as  to  the  in- 
fant defendants. 

"(3)  The  defendants  Liansie  Olover  and  Min- 
nie Hocker  are  both  married  women  and 
their  husbands  are  not  parties  to  this  action. 

"(4)  There  is  no  proof  on  file  showing  that 
tbe  land  is  indivisible,  or  that  it  was  neces- 
sary to  sell  tbe  whole  of  same. 

"(5)  Tbe  report  of  sale  does  not  describe 


the  property  sold.  For  these  reasons,  tbe 
reported  purchaser  asks  that  the  exceptions 
to  the  report  of  sale  be  sustained;  that  th» 
sale  be  declared  void;  that  the  sale  bonds 
executed  by  him  be  canceled." 

From  the  conclusion  which  we  tiave  reach- 
ed it  becomes  unnecessary  to  pass  upon  tbe 
first  exception.  Tbe  third  exception  is  cured 
by  the  subsequent  pleadings.  The  fifth  ex- 
ception is  abandoned;  and  it  remains  neces- 
sary to  consider  only  the  second  and  fourth 
exceptions.  To  the  contention  of  counsel  for 
appellee  that  appellant  bos  no  right  to  prose- 
cute this  appeal  we  deem  It  but  necessary 
to  say  that  in  the  case  of  Sanders  v.  Wade, 
30  S.  W.  656,  17  Ky.  Law  Rep.  205,  it  was 
held  that  tbe  purchaser  at  a  Judicial  sale' 
was  a  necessary  party  to  any  appeal  that 
might  be  prayed  from  the  Judgment  confirm- 
ing the  report  of  sale.  In  Farmers'  Bank  of 
Kentucky  v.  Peter,  13  Bush,  591,  it  was  held 
that  the  chancellor  should  refuse  to  con- 
firm a  sale  when  it  was  made  to  appear  on 
exceptions  filed  before  confirmation  that  there 
was  a  defect  In  title,  or  some  other  rqason 
sufiiclent  to  set  aside  the  sale.  And  in  Kl- 
llott  V.  Fowler,  Guardian,  112  Ky.  376,  05 
S.  W.  840,  It  was  held  that  in  a  suit  to  set- 
tle an  estate  the  sale  of  more  land  than  was 
necessary  to  pay  the  debts  was  void  as  to 
infants  who  had  an  Interest  in  the  land. 
Hence.  If  the  land  In  question  was  divisible, 
and  it  was  not  necessary  to  sell  all  of  it, 
the  sale  of  the  excess  was.  as  to  the  infant 
defendants,  void,  and  this  of  itself  furnished 
sufficient  ground  to  authorize  the  chancellor 
to  refuse  to  confirm  tbe  sale;  the  exceptions 
having  been  made  in  proper  time. 

The  petition  shows  that  two  of  the  heirs 
of  decedent  are  infants.  Section  126  of  the 
Civil  Code  of  Practice  provides  that  all  ma- 
terial allegations  of  pleadings  against  in- 
fants must  be  proven,  even  though  not  de- 
nied. Section  127  defines  a  "material  alle- 
gation" to  be  one  necessary  to  support  the 
cause  of  action,  and  section  429  sets  out  at 
length  what  facts  must  be  stated  In  the  peti- 
tion for  a  sale  of  a  decedent's  real  estate 
for  the  purpose  of  settling  bis  estate.  These 
"necessary  allegations"  are  the  amount  of 
the  debts;  tbe  nature  and  value  of  the  prop- 
erty, real  and  personal,  so  far  as  known  to 
the  plaintiff;  and  whether  or  not  the  person- 
al estate  is  sufficient  to  pay  all  of  the  debts. 
If  not,  the  court  may  order  the  real  prop- 
erty, or  so  much  thereof  as  shall  be  neces- 
sary, to  l>e  sold  to  pay  tbe  residue  of  tbe 
debts  remaining  unpaid  after  the  personal 
estate  Is  exhausted.  FrcMn  the  petition  It  ap- 
pears that  the  personal  estate  was  estimated 
to  be  of  a  value  not  exceeding  $3,000,  though 
no  sale  had  at  that  time  been  bad  of  any 
of  the  personalty;  that  the  decedent  owned 
three  parcels  or  tracts  of  land,  containing 
7  acres,  129  acres,  1  rod,  and  4  poles,  and 
about  20  acres;  that  these  three  tracts  were 
purchased  at  difterent  times  by  tbe  decedent, 
but  were  all  contiguous,  and  should  all  be 
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sold  together  as  one  tract,  for  the  reason 
that  they  all  constituted  and  were  used  by 
the  decedent  as  one  tract  or  farm ;  that  the 
decedent  was  indebted  to  divers  persons  In 
amounts  unlcnown  to  the  plalntlC,  but  that 
the  aggregate  of  their  claims  far  exceeded 
the  value  of  the  personal  estate  of  decedent ; 
that  the  plaintiff  held  notes  against  decedent 
nmouuting  to  something  over  $S,000,  and 
these  notes  are  set  out  and  described  in  the 
petition  at  length.  He  prayed  for  a  refer- 
ence to  the  master  commissioner  to  hear 
proof  of  claims;  that  his  own  rights,  so  far 
as  his  claim,  which  was  a  mortgage  debt, 
was  concerned,  be  protected;  and  that  the 
land  be  sold  to  satisfy  the  mortgage  and 
other  debts,  together  with  the  costs  of  ad- 
ministration. All  of  the  adult  defendants 
named  In  the  petition  were  brought  before  the 
court  The  infant  defendant  Mary  M.  Crow 
was  represented  by  her  guardian  ad  litem, 
G.  D.  Florence,  a  practicing  attorney  regu- 
larly appointed  as  such,  and  the  infant  de- 
fendant OUie  Crow  Vanhoolc  by  her  statu- 
tory, guardian,  J.  H.  Vanhook. 

The  Judgment  recites  that:  "The  court  Is 
of  opinion,  and  so  adjudges,  that  a  sale  of 
all  of  the  land  mentioned  and  described  In 
the  petition  of  which  O.  J.  Crow  died  pos- 
sessed Is  necessary  for  the  payment  of  bis 
debts."  The  master  commissioner  was  di- 
rected to  malce  said  sale  to  the  highest  and 
best  bidder  <m  the  25th  day  of  September, 
1907.  On  the  same  day  the  master  commis- 
sioner filed  a  report  of  claims,  in  which  sev- 
eral claims  were  allowed  and  others  reject- 
ed. He  asked  that  the  case  be  re-referred, 
and  claimants  given  an  opportunity  to  amend 
their  proof.  In  this  report  he  recited  that 
the  claim  of  Matthew  Woodson  would  be  al- 
lowed on  condition  that  the  court  extended 
the  time  fixed  by  the  order  of  reference.  It 
appears  that  this  claim  was  presented  after 
the  date  fixed  by  the  commissioner  for  re- 
ceiving dalms,  and  for  this  reason  was  not 
allowed.  At  the  November  term  following, 
on  the  6th  of  November,  the  commissioner 
filed  his  report  of  sale.  His  report  showed 
that  he  sold  the  land  to  appellant  for  $67.70 
per  acre,  and,  accompanying  the  report  of 
sale,  were  the  report  of  the  appraisers,  val- 
uing the  land  at  $65  per  acre,  or  $10,140  for 
the  entire  tract,  and  the  bonds  of  the  pur- 
chaser, due  in  six  and  twelve  months,  one 
for  $3,296.88  and  the  other  for  $5,296.89. 
On  the  12th  day  of  November  the  master 
commissioner  filed  a  report  on  claims,  and 
on  the  13th  of  November  the  case  was  again 
referred  to  him  for  further  proof  as  to  debts. 
At  the  February  term,  1908,  of  court,  the 
commissioner  filed  his  third  and  last  report 
on  claims.  At  the  time  the  sale  was  ordered 
the  claims  which  had  been  reported  to  and 
allowed  by  the  master  commissioner  amount- 
ed to  $50.60.  Several  other  claims  had  been 
presented,  but  had  not  been  allowed,  nor 
were  any  other  claims  allowed  by  the  com- 
missioner until  after  the  sale  had  been  made 


and  reported  back  to  court,  so  that  at  the 
time  the  sale  was  ordered,  so  far  as  the 
record  shows,  and  by  that  we  must  be  guid- 
ed, the  court  had  nothing  before  it  bearing 
upon  the  indebtedness  of  decedent's  estate 
further  than  the  general  allegation  of  the 
petition  that  the  debts  of  decedmt  largely 
exceeded  the  value  of  the  personal  estate, 
which  was  fixed  at  less  than  $3,000,  coupled 
with  the  report  of  the  master  that  valid 
claims  had  been  presented  and  allowed  to 
the  extent  of  $,'j0.60,  and  while  It  has  been 
held  that  the  court  may  order  a  sale  of  land 
before  any  report  of  claims  has  been  made, 
or  even  before  a  reference  to  the  commis- 
sioner has  been  made  for  proof  of  claims,  in 
cases  where  the  court  Is  satisfied  that  It  is 
necessary  to  sell  all  of  the  land  (Harlam- 
mert  v.  Moody's  Adm'r,  26  S.  W.  2,  16  Ky. 
Law  Rep.  839,  and  Rogers  v.  Rogers,  31  S. 
W.  139,  17  Ky.  Law  Rep.  358),  we  are  famil- 
iar with  no  authority  which  authorizes  a 
sale  of  the  decedent's  real  estate  until  the 
necessity  therefor  has  been  established  by 
pleading  and  proof. 

The  pleadings  in  this  case  are  too  vague 
and  indefinite  on  the  subject  of  the  indebt- 
edness of  the  decedent  to  authorize  a  Judg- 
ment directing  a  sale  of  all  his  land,  and  the 
report  of  the  commissioner  did  not  supply 
this  defect  In  fact  both  taken  together 
showed  that  at  that  time  it  was  not  known 
what  the  Indebtedness  was,  and  as  said  by 
this  court  in  the  case  of  Harlammert  v. 
Moody's  Adm'r,  26  S.  W.  2,  15  Ky.  Law  Rep. 
839,  above  referred  to:  "Of  course,  it  Is 
necessary  for  the  court  to  know  certainly  or 
approximately  the  amount  of  demands 
against  the  estate  In  order  to  determine 
whether  to  sell  all  of  the  real  estate  or  part 
only."  The  allegations  of  the  petition  and 
the  proof  before  the  court  at  the  time  the 
sale  was  ordered  did  not  furnish  the  court 
the  Information  which  it  should  have  bad 
as  to  the  indebtedness  of  the  estate  before 
ordering  the  sale.  Even  if  It  Is  conceded 
that  at  that  time  the  court  was  advised 
fully  as  to  the  exact  amount  of  the  indebt- 
edness which  was  later  shown  by  the  com- 
missioner's reports,  to  wU,  $8,818.45,  we  are 
of  opinion  that  the  Judgment  directing  a 
sale  of  the  entire  tract  was  error,  for  there 
was  no  proof  that  the  land  was  indivisible, 
and,  in  the  absence  of  such  proof,  the  Judg- 
ment should  have  directed  a  sale  of  only  so 
much  land  as  was  necessary  to  pay  the  debts. 

The  petition  alleged  the  personal  property 
to  be  of  a  value  not  exceeding  $3,000,  and  ap- 
pellee in  his  brief  admits  that  there  was 
realized  out  of  the  sale  of  this  personalty 
$1,793.93,  so  that  it  was  only  necessary  to 
sell  enough  of  the  real  estate  to  raise  the 
sum  of  $0,221.47,  and  the  costs  of  the  liti- 
gation. This  being  true,  a  sole  of  the  en- 
tire tract  was  error.  Auxier  v.  Clark,  82 
S.  W.  605,  26  Ky.  Law  Rep.  890.  This  land 
had  been  bought  in  three  tracts.  The  pre- 
sumption would  be  that  It  was  susceptible 
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of  division,  and,  as  the  right  of  infants 
were  InToIved,  the  law  cast  upon  plaintiff 
the  tnrden  of  afiBrmatively  estabrighing  the 
fact  that  it  was  not  susceptible  of  division 
before  a  sale  of  the  entire  tract  coold  be 
ordered.  Talbott'T.  Campbell,  87  S.  W.  53, 
23  Ky.  Law  Rep.  2106,  and  OUl  v.  Lane,  80 
S.  W.  1176,  26  Ky.  I-aw  Rep.  267.  We  are 
of  opinion  that  the  court  erred  in  directing 
a  sale  of  the  real  estate  before  the  value 
of  the  personal  property  belonging  to  dece- 
dent bad  been  ascertained,  and  before  It  bad 
been  ascertained,  at  least  approximately, 
what  the  claims'  against  decedent's  estate 
amounted  ta  This  Information  was  neces- 
sary In  order  for  him  to  determine  what  sum 
had  to  be  raised  by  the  sale,  and.  In  the  ab- 
sence of  a  showing  tliat  the  land  was  in- 
divisible, he  should  have  directed  a  sale  of 
only  so  much  of  the  land  as  was  necessary 
to  pay  the  debts  against  the  estate  remain- 
ing unsatisfied  after  exhausting  the  person- 
alty, together  with  the  costs  of  the  suit  for 
settlement.  The  case  seems  to  have  been 
hastily  practiced  throughout  None  of  the 
reports  of  the  commissioner  on  claims  ap- 
pear to  have  been  confirmed.  This  was 
doubtless  an  oversight,  but  no  judgment 
should  have  been  given  to  pay  any  debt 
which  the  court  had  not  found  to  be  a  valid 
claim  against  the  estate.  The  report  of  the 
commissioner  reciting  the  fact  that  in  bis 
Judgment  certain  claims  had  been  proven  ac- 
cording to  law,  and  were  allowed,  is  not  in 
our  opinion  sufficient  to  authorize  or  support 
a  Ju^ment  directing  a  sale  of  the  real  es- 
tate to  satisfy  same,  but,  before  any  such 
sale  Is  ordered,  the  validity  of  these  claims 
should  be  passed  upon  by  the  court 

For  the  reasons  indicated,  the  Judgment  is 
reversed  and  remanded  for  further  proceed- 
ings consistent  with  this  opinion.  Upon  a 
return  of  the  case  opportunity  should  be 
given  the  plaintiff,  if  he  can,  to  show  that 
the  land  is  Indivisible.  If  this  fact  is  estab- 
lished to  the  court's  satisfaction,  a  Judg- 
ment may  be  entered  directing  a  sale  of  the 
entire  tract.  If  not,  then  it  should  direct  only 
so  much  of  the  land  sold  as  may  be  necessary 
to  pay  the  debts  remaining  unsatisfied  after 
exhausting  the  personalty,  together  with  the 
costs  of  the  suit  to  settle  the  estate.  If  It  is 
shown  that  the  property  is  indivisible,  and  it 
Is  ordered  sold  as  an  entirety,  then  the  court 
Id  its  Judgment,  must  make  necessary  provi- 
sion for  the  protection  of  the  Interests  of  the 
infant  defendants  in  the  proceeds  of  the  sale 
over  and  above  the  amoimt  required  to  pay 
the  debts  and  costs  of  the  settlement  Other- 
wise the  sale  in  excess  of  the  amount  neces- 
sary to  pay  the  debts,  even  though  indivisible, 
will  be  void.  Elliott  v.  Fowler's  Ouardian, 
112  Ky.  376,  66  S.  W.  849;  Zehnder  v. 
Schoenbachler,  70  S.  W.  278,  24  Ky.  Law  Rep. 
947;  Louisville  Banking  Co.  v.  Pranger,  68 
S.  W.  632,  24  Ky.  Law  Rep.  408. 


CHESTNUT  V.  OHLER. 
(Court  of  Appeals  of  Kentucky.    Oct  29,  1908.) 

1.  Sales  (g  261*)— "Warbanties." 

Representations  made  at  the  time  of  a  sale 
to  Indace  a  purchase  aie  "warranties." 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  18  727-735 ;    Dec.  Dig.  §  261.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7402,  7403,  7833.] 

2.  Sales  (|  434*)— Wakkawties— Action  fob 
Breach— Pleading. 

A  petition  alleging  that  at  the  time  of  sale 
to  him  by  defendants  of  a  jack,  defendants  false- 
ly represented  to  him  that  the  Jack  was  sound 
and  a  good  foal  getter,  and  that  he  made  the 
parchase  In  reliance  thereon,  authorizes  a  recov- 
ery for  breach  of  warranty,  notwithstanding 
the  addition  of  allegations  of  fraud,  and  failure 
of  proof  as  to  them. 

[E^.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  H  1234-1238;    Dec.  Dig.  g  434.*] 

3.  Pabtnebbhip  (§  141*)— Sale  and  Wab- 
bant;  by  Pabtneb— Liability  of  Copabt- 
neb. 

Where  one  of  two  partners  makes  a  sale 
for  them  with  a  warranty,  the  other,  knowing 
of  the  sale  and  receiving  his  part  of  the  pro- 
ceeds, is  bound  by  the  warranty. 

[EM.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  «  221;   Dec.  Dig.  »  141.*] 

Appeal  from  Circuit  Court,  Whitley 
County. 

"Not  to  be  officially  reported." 

Action  by  D.  T.  Chestnut  against  S.  W. 
Ohler  and  another.  Judgment  for  defendant 
Ohier.  Plaintiff  appeals.  Reversed,  and  re- 
manded for  new  trial. 

James  M.  Hayes,  for  appellant  H.  H.  Tye, 
for  appellee. 

HOB80N  J.  D.  T.  Chestnut  brought  tbls 
suit  against  S.  W.  Ohler  and  W.  S.  Cochron 
to  recover  damages  for  the  sale  of  a  Jack  by 
them  to  him.  Cochron  did  not  answer,  and 
as  to  him  the  petition  was  taken  for  con- 
fessed. Ohler  answered,  denying  the  allega- 
tions of  the  petition.  A  trial  followed,  in 
which  the  court,  at  the  conclusion  of  the  evi- 
dence for  the  plaintiff,  directed  the  Jury  to 
find  for  the  defendant  and  the  plaintiff  ap- 
peals. 

It  is  insisted  that  the  court  was  right,  be- 
cause the  petition  stated  a  cause  of  action 
for  deceit  and  there  was  no  proof  of  fraud. 
It  is  alleged  in  the  petition  that  at  the  time 
of  the  sale  of  the  Jack  the  defendants  repre- 
sented to  the  plaintiff  that  the  Jack  was 
sound  and  a  good  foal  getter,  that  plaintiff 
relied  on  these  representations'  and  was  In- 
duced thereby  to  buy  the  Jack,  and  but  for 
them  would  not  have  bought  him.  R^re-  - 
sentatlons  made  at  the  time  of  the  sale  to 
induce  the  purchase  are  warranties.  Lamme 
V.  Oregg,  1  Mete.  444,  71  Am.  Dec.  489.  So, 
ff  the  petition  had  stopped  here,  this  part  of 
It,  with  proper  allegations  as  to  damages, 
would  undoubtedly  be  good  as  stating  a  cause 
of  action  on  a  warranty.  The  fact  that  other 
allegations  are  added,  charging  the  defend- 
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ants  with  fraud,  did  not  affect  bis  right  to 
recover  when  he  proved  the  warranty,  but 
failed  to  prove  the  fraud.  When  the  motion 
for  a  peremptory  inatructlon  was  made,  the 
plaintiff  tendered  an  amended  petition,  which 
the  court  refused  to  allow  to  be  filed,  on  the 
ground  that  It  was  a  departure  from  the 
course  of  action  stated  In  the  petition,  which 
was  a  suit  for  damages  for  fraud,  while  the 
amendment  sought  to  recover  for  a  breach  of 
warranty.  There  was  no  variance.  Every 
fact  necessary  to  a  petition  In  a  salt  on  a 
warranty  was  stated  In  the  petition.  The 
amendment  did  not  change  the  cause  of  ac- 
tion, which  was  to  recover  damages  for  the 
misrepresentations  as  to  the  jack.  If  the 
plaintiff  failed  to  prove  the  fraud,  that  part 
of  his  claim  went  out;  but  because  he  was 
unable  to  prove  his  whole  claim  was  no  rea- 
son for  dismissing  bis  case,  when  what  he 
had  proved  made  out  a  cause  of  action. 

It  Is  also  said  the  proof  showed  no  mis- 
representations by  Ohler.  The  sale  was 
made  by  Cochron,  and  he  made  the  repre- 
sentations ;  but  the  Jack  was  owned  by  Coch- 
ron and  Ohler  Jointly.  The  proceeds  of  the 
sale  were  divided  between  them.  Ohler  is 
responsible  for  the  representations  of  his 
partner  in  making  the  sale,  which  Induced 
Chestnut  to  make  the  purchase.  He  knew 
of  the  sale  and  accepted  part  of  the  proceeds. 
The  sale  was  made  by  Cochron  for  himself 
and  Ohler;  Oochron  being  the  mouthpiece  of 
both  in  making  It.  Ohler  Is  bound  by  the 
warranty  that  Cochron  gave,  equally  with 
him. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


BURTON  V.  BURTON. 
(Court  of  Appeals  of  Kentucky.    Oct.  30.  1008.) 
DivoBCB  (8  133*)— Gboundb  — Abandonment 

— EVIDENCB— SUFFICIENCT. 

Under  Ky.  St.  1903,  §  2117.  plaintifE  was 
entitled  to  a  divorce,  where  his  wife  did  not  ap- 
pear, and  he  showed  that  she  left  him  and  moved 
to  another  state,  that  they  had  lived  apart  for 
more  than  three  years,  and  that  be  bad  treated 
her  kindly  and  provided  her  with  a  home,  though 
there  was  no  direct  evidence  as  to  why  she 
abandoned  him,  nor  that  at  the  time  of  aban- 
donment his  conduct  was  above  criticism. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  ii  446-449;   Dec.  Dig.  §  133.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

"Not  to  be  ofllclally  reported." 

Divorce  action  by  Asher  Burton  against 
Susan  Barton.  From  a  Judgment  refusing  a 
divorce,  plaintiff  appeals.  Reversed,  with  di- 
rections. 

J.  W.  Schooler,  for  appellant 

CARROLL,  J.  This  is  a  suit  brought  by 
the  husband  agralnst  the  wife  for  a  divorce 
upon  the  ground  of  abandonment.  The  peti- 
tion, which  was  filed  in  1907,  set  out  In  apt 


terms  a  good  cause  of  action.  The  defend- 
ant was  a  nonresident  of  the  state,  and  resid- 
ed In  Hamilton  county,  in  the  state  of  Ohio. 
She  was  brought  before  the  court  by  a  warn- 
ing order,  and  the  attorney  appointed  to 
correspond  with  her  reported  that  the  letter 
addressed  to  her  was  returned  by  the  post- 
oflSce  department  marked  "Unclaimed."  In 
due  time,  after  notice  served  upon  the  cor- 
responding attorney,  the  depositions  of  two 
witnesses  were  taken.  They  testified,  in  sab- 
stance,  that  they  bad  known  the  parties  for 
a  number  of  years;  that  they  were  married 
in  October,  189S,  and  lived  together  as  man 
and  wife  until  September,  1903,  when  the 
defendant  left  her  husband  and  removed  to 
Cincinnati,  Ohio,  where  she  has  since  lived; 
that  they  knew  the  parties  had  actually  lived 
apart  from  each  other  from  the  time  of  the 
abandonment  until  the  depositions  were  tak- 
en in  1907.  The  witness  McGlalr,  being  ask- 
ed: "Q.  Do  you  know  whether  the  plaintiff 
gave  defendant  any  cause  or  reason  to  leave 
him?" — answered:  "A.  No;  he  did  not  give 
his  wife,  the  defendant,  any  cause  to  leave 
him.  Q.  Did  the  plaintiff  provide  for  his 
wife?  A.  Yes;  he  did  provide  well  for  her 
support.  I  know  from  my  own  knowledge 
that  be  provided  a  home  for  her.  I  have 
gone  home  with  him,  and  know  he  did  pro- 
vide for  her  a  living  and  support;  for  I  have 
gone  home  with  him  many  times  and  helped 
him  carry  his  groceries."  The  witness  Scott 
testified  that  he  knew  the  plaintiff  to  be  a 
sober,  Industrious  man;  that  he  had  been 
at  their  bouse  often  while  they  lived  togeth- 
er, and  knew  that  the  husband  treated  bis 
wife  kindly  and  gave  her  no  cause  for  leav- 
ing bim.  The  learned  Judge  of  the  circuit 
court  refused  to  grant  the  divorce  upon  the 
ground  that  the  evidence  was  not  sufllclent 
to  authorize  It 

Only  two  witnesses  testified  for  the  plain- 
tiff, and  there  was  no  appearance  for  or  evi- 
dence in  behalf  of  the  defendant  The  stat- 
ute provides  (Ky.  St.  1903,  |  2117)  that:  "A 
divorce  may  be  granted  to  the  party  not  In 
fault  If  abandoned  by  the  other  party  for 
one  year.'  That  the  parties  to  this  contro- 
versy lived  separate  and  apart,  one  In  Ken- 
tucky and  the  other  In  Ohio,  for  more  than 
three  years  before  the  institution  of  the  ac- 
tion, the  evidence  leaves  no  room  to  doubt 
The  next  Inquiry  Is:  Did  the  defendant  leave 
the  plaintiff  without  bis  fault?  Upon  this 
point  the  witnesses  state  from  their  personal 
knowledge  that  the  husband  treated  his  wife 
kindly,  provided  her  with  a  home,  and  fur- 
nished her  with  a  living.  True,  there  is  no 
direct  evidence  of  the  reason  that  induced 
the  wife  to  abandon  her  husband,  nor  is  there 
any  evidence  that  at  the  particular  time  of 
the  abandonment  the  husband's  behavior  and 
conduct  were  above  criticism;  but  the  fact 
remains  that  the  wife  abandoned  the  hus- 
band and  they  have  lived  apart  for  more 
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than  three  yean,  and  that  during  thla  time 
the  husband  haa  continued  to  reside  in  Lex- 
ington, Ky.,  where  he  had  lived  during  his 
married  life  and  t>efore  that  time.  It  ia  not 
Indispensable  that  in  a  suit  for  abandonment 
the  plaintiff  should  be  able  to  prove  the  cause 
that  Induced  the  defendant  to  abandon  him. 
Indeed,  It  would  be  often  difficult  to  do  this. 
It  Is  the  duty  of  the  husband,  if  he  is  able 
to  do  so,  to  provide  a  comfortable  home  for 
bis  wife,  treat  her  kindly,  and  maintain  her 
In  a  manner  suitable  to  her  station  In  life. 
When  be  has  done  this,  be  has  discharged 
bis  duty  under  the  law  and  the  marriage 
obligations;  and  if  the  wife,  under  circum- 
stances like  these,  abandons  her  husband, 
and  they  live  separate  and  apart  for  the 
statutory  period,  there  is  no  legal  reason  why 
a  divorce  should  be  denied  the  complaining 
party.  As  said  by  this  court  in  Kllen  v. 
Kllen,  96  S.  W.  848,  29  Ky.  Law  Rep.  1042: 
"It  is  an  important  and  delicate  matter  to 
sever  the  marital  relatloiis,  and  the  courts 
are  reluctant  to  exercise  this  power.  Bat 
the  law,  whether  wisely  or  not,  has  provided 
that  abandonment  of  one  by  the  other  for  a 
period  of  one  year,  without  fault  on  the  part 
of  the  one  abandoned,  is  ground  for  a  di- 
vorce; and,  wben  the  evidence  supports  the 
petition  seeking  a  divorce  for  this  reason,  it 
is  the  duty  of  the  court  to  grant  it" 

Wherefore  tbe.}udgment  of  ttie  lower  court 
is  reversed,  with  directions  to  enter  a  Judg- 
ment divorcing  appellant  from  the  bonds  of 
matrimony  with  api>eUee. 


WADE  V.  ILLINOIS  CENT.  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  28,  1908.) 

1.  Evidence  (|  123*)— Res  Oest^— Declaba- 

TIONS  OF  EMPLOTtS — ADMISSIBIJOITT. 

In  an  action  for  the  death  of  a*  passenger, 
killed  while  alif^hting  from  a  train,  evidence  of 
statements  made  by  the  conductor  the  day  aft- 
er the  accident  as  to  how  it  occurred  is  admis- 
sible only  to  contradict  the  conductor's  testi- 
mony in  the  action. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent.  Wg.  {  365;   Dec.  Dig.  &  123.»] 

2.  EVIDENCE  (f  123*)— Res  GESTiS  —  State- 
ments OF  Person  Injured— Amissibilitt. 

In  an  action  for  the  death  of  a  passenger, 
killed  while  alighting  from  a  train,  a  statement 
by  the  passenger,  made  some  hoars  after  the  ac- 
cident, as  to  how  it  occurred,  is  inadmissible  in 
any  state  of  the  case. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  {  364 ;   Dec.  Dig.  {  123.*] 

3.  Carbiebs  (i  318*)— Injuries  to  Passenger 
—Negligence— Contributory  Neolioencb. 

In  an  action  for  the  death  of  a  passenger, 
killed  while  alighting  from  a  train  at  a  station, 
evidence  held  not  to  show  negligence  of  the  car- 
rier, but  to  show  that  the  accident  was  caused 
solely  by  the  passenger's  attempt  to  alight  from 
the  train  before  it  had  stopped,  precluding  a  re- 
covery. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  H  1307-1314 ;    Dec.  Dig.  }  318.*] 


Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  ofBdally  reported." 

Action  by  Nancy  Wade,  administratrix  of 
George  F.  Wade,  deceased,  against  the  Illi- 
nois Central  Railroad  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Heavrin  ft  Woodward,  for  appellant.  H. 
P.  Taylor,  3.  M.  Dickinson,  and  Trabue, 
Doolan  &  Cox,  for  appellee. 

CARROLL,  J.  This  action  was  brought  by 
appellant,  administratrix  of  George  F.  Wade, 
to  recover  damages  for  his  death,  which  she 
alleged  was  caused  by  the  negligence  of  the 
appellee  company.  Wade  was  a  passenger  on 
one  of  the  company's  trains,  and  received 
the  injuries  that  resulted  In  his  death  while 
attempting  to  alight  from  the  train  at  a  sta- 
tion called  "Horse  Branch,"  before  the  train 
had  stopped  to  permit  passengers  to  get  off. 
At  the  conclusion  of  the  evidence  for  appel- 
lant, who  was  the  plaintiff  below,  the  court 
directed  the  Jury  to  return  a  verdict  for  the 
defendant,  now   appellee. 

The  allegations  of  the  petition  are  that  the 
passenger  platform  at  Horse  Branch  is  built 
of  crushed  stone,  about  equal  in  height  to 
the  lowest  step  on  the  passenger  cars,  and 
that  there  Is  a  space  between  the  platform 
and  the  steps  of  about  one  foot;  that,  while 
Wade  was  a  passenger  on  the  train,  the  con- 
ductor announced  the  approach  of  the  train 
to  Horse  Branch,  and  the  engineer  stopped 
the  train  for  the  purpose  of  permitting  pas- 
sengers to  get  off,  and  while  Wade  was  in 
the  act  of  getting  off  the  train  was  negligent- 
ly and  darelessly  started  with  a  violent  Jerk ; 
that  the  conductor  negligently  seized  the 
clothes  of  Wade  while  he  was  attempting  to 
get  off,  Jerking  him  backwards,  and  by  rea- 
son of  the  negligence  in  starting  the  train, 
and  the  negligence  of  the  conductor  in  catch- 
ing Wade's  clothing,  he  was  thrown  beneath 
the  moving  train,  receiving  the  injuries  from 
which  he  died.  In  an  amended  petition  It 
was  averred  that  when  the  conductor  an- 
nounced the  station  the  train  was  running 
on  a  downgrade  without  noise,  and  had  ei- 
ther stopped  or  was  running  so  noiselessly 
and  slowly  that  Wade  thought  it  had  stop- 
ped, when  in  fact  It  had  not,  and  that  the 
platform  was  unllghted  and  dark,  and  that 
one  of  these  allegations  is  tme,  but  the  plain- 
tiff does  not  know  which;  that  the  conduct- 
or stood  within  three  feet  of  Wade  and  saw 
him  walk  off  the  train  while  It  was  In  mo- 
tion, or  immediately  before  It  was  stopped, 
as  alleged  in  the  original  petition,  and,  with 
knowledge  that  the  train  was  moving,  failed 
and  refused  to  warn  Wade  of  the  danger, 
and  seized  him  when  he  attempted  to  alight, 
as  stated  in  the  petition.  In  another  amend- 
ed petition  it  was  averred  that  the  rail 
farthest  from  the  platform  was  5%  inches 
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blgber  than  the  rail  nearest  the  platform, 
and  tbat  tbe  resulting  position  of  tbe  coadi 
and  steps,  acting  In  conjunction  with  the 
negligence  charged  in  the  petition,  occasion- 
ed the  injuries  and  death  of  the  plalntlfiTs  In- 
testate. The  answer  was  a  traverse  of  the 
averments  of  the  petition  and  a  plea  of  con- 
tributory negligence.  A  reply  completed  the 
pleadings. 

Tbe  appellant  introduced  In  her  behalf  tbe 
conductor,  who  said  tbat  he  knew  Wade,  who 
was  a  young  man  in  good  health,  very  well, 
and  was  talking  to  him  before  the  train  ar- 
rived at  Horse  Branch ;  that  the  platform  Is 
situated  on  a  curve,  tbe  degree  of  which  is 
not  shown.  In  reference  to  what  took  place 
immediately  before  and  at  the  time  Wade 
was  Injured  he  testified  as  follows:  "Mr. 
Wade  and  myself  were  in  tbe  smoking  ear.  I 
talked  with  bim  a  good  deal  of  tbe  time  un- 
til we  got  down  south  of  Leltcbfield.  The 
trade  was  very  light,  only  one  or  two  pas- 
sengers on  the  train.  After  we  left  White 
Bun — tbat  is  tbe  next  regular  station — I 
was  sitting  In  the  seat  with  Mr.  Wnde,  and 
I  got  up  and  said,  'Frank,  we  are  approach- 
ing Horse  Branch,'  and  be  bade  me  good- 
by.  I  went  on  through  and  called  out  Horse 
Branch — went  over  Into  tbe  ladles'  coach  and 
announced  It.  About  tbat  time  we  were  com- 
ing Into  Horse  Branch ;  and  I  turned  around 
and  started  out  of  tbe  ladles'  car,  and  I 
saw  Mr.  Wade  coming  out  of  tbe  smoker  onto 
tbe  platform.  Tbe  smoker  was  tbe  car  Im- 
mediately in  front  of  tbe  ladles*  car.  That 
was  nothing  unusual  In  a  passenger  getting 
to  a  station.  A  lot  of  them  go  out  on  tbe 
platform.  But,  when  be  started  doprn  tbe 
steps,  his  general  way  of  going  It  struck 
me  that  he  was  fixing  to  get  ofT,  and  when 
I  ran  towards  bim — he  was  ahead  of  me — 
I  hallooed,  'Walt!  Walt!  Walt!'  and  I  saw 
that  be  was  In  the  act  of  getting  off,  and  I 
reached  over  and  just  touched  bis  coat;  and. 
Instead  of  getting  off  as  a  passenger  usual- 
ly does,  be  caught  hold  of  the  outside  rail, 
what  we  call  tbe  'last  railing"  on  the  car, 
that  runs  opposite  the  bumper,  with  his 
right  band,  and  turned  his  face  tbe  way  tbe 
train  was  going,  and  stepped  down  on  tbe 
platform  just  as  I  grabbed,  and  struck  bis 
bead  against  the  platform  sill  and  turned 
around,  and  he  just  dropped  right  In  between 
tbe  platform  and  tbe  railing;  and  I  lit  off 
before  tbe  train  stopped  running  and  went 
back  to  bim,  and  he  got  up  then  and  sat 
on  the  platform."  Asked  if  be  did  not  tell 
a  Mr.  Taylor  "tbat  Wade  was  sober,  and 
tbat  when  he  called  Horse  Branch  be  went 
out  of  the  coach  Wade  was  In,  when  Wade 
said.  'Let  me  get  off  first,'"  and  be  said  be 
did  not.  Asked  if  be  did  not  say  to  a  broth- 
er of  Wade  "that  there  was  no  light  at  the 


station,  and  when  Wade  stepped  off  It  looked 
like  tbe  train  had  stopped,"  he  said  he  did 
not.  The  accident  happened  In  tbe  night. 
The  conductor  bad  a  lantern,  and  the  porter 
of  the  train  also  bad  a  lantern,  and  was 
standing  on  the  lower  step  of  the  ladies' 
coach  when  Wade  got  off  on  the  steps  of  the 
fnmt  of  the  ladles'  car.  Tbe  train  consist- 
ed of  only  two  passenger  coaches;  the  ladles' 
coach  being  In  the  rear.  The  conductor  fur- 
ther testified  that  tbe  train  stopped  for  tbe 
station,  and  at  the  nsual  place,  and  that 
when  It  stopped  it  did  not  start  again  until 
after  the  accident;  that  the  train  ran  about 
90  feet  after  Wade  stepped  off  before  It 
stopped.  Tbe  conductor  was  the  only  witness 
introduced  who  attempted  to  describe  how 
tbe  accident  happened.  There  was  no  evi- 
dence that  tbe  train  started,  after  It  stop- 
ped for  tbe  station,  until  after  the  accident 
happened,  or  that  tbe  platform  was  defective 
or  unsafe. 

Over  the  objection  of  counsel  for  tbe  com- 
pany, Wade's  two  brothers  were  permitted 
to  say  that  tbe  conductor  told  them  the  next 
day,  in  speaking  of  how  the  accident  occur- 
red, tbat  "he  was  talking  with  Wade  about 
the  trial,  and  he  started  to  get  off,  and  be 
said  that  be  told  him  good-by,  and  Wade 
said,  'The  same  to  you.  Cap.'  Wade  start- 
ed to  step  off,  and  he  said  tbe  light  shining 
on  tbe  building  looked  like  tbe  train  was 
stopped,  and  be  thought  it  bad  stopped,  and 
Wade  started  to  step  off;  and  he  seen  It 
hadn't  stopped,  and  be  started  to  grab  bim, 
and  failed  to  grab  him."  This  evidence  was 
only  admissible  for  the  purpose  of  contradict- 
ing tbe  conductor.  A  witness  was  asked 
what  statement  Wade  made  to  him  at  Cen- 
tral City,  some  hours  after  the  accident,  as 
to  how  it  occurred.  Objection  was  made  and 
sustained  to  tbe  answer  to  this  question. 
The  recor(f  does  not  disclose  any  avowal  of 
what  the  witness  would  say;  but  this  is 
not  material,  because  in  no  state  of  case 
could  the  statement  made  by  tbe  deceased  so 
long  after  tbe  accident  happened  have  been 
competent.  Nor  did  the  statements  made 
by  Wade  immediately  at  the  time  of  the  ac- 
cident throw  any  light  upon  the  questions 
at  issue. 

The  foregoing  statement  of  the  facts  makes 
it  plain  tbat  there  was  no  evidence  what- 
ever of  negligence  on  the  part  of  any  of  the 
persons  in  charge  of  tbe  train  or  in  the  con- 
struction of  the  platform.  The  unfortunate 
accident  that  resulted  in  the  death  of  Mr. 
Wade,  who  was  familiar  with  the  station 
and  had  often  traveled  on  the  train,  was 
caused  solely  by  bis  attempt  to  get  off  the 
train  before  it  stopped. 

The  judgment  of  tbe  lower  court  Is  af- 
firmed. 
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CHESAPEAKE  &  O.  RY.  CO.  t.  McCOT. 
(Court  of  Appeals  of  Kentucky.    Oct.  23,  190&) 

1.  Railboadb  (§  367»)— INJUBIES  TO  Persons 

RBAB  TBACK—SIGNALS  AND   LOOKOUT. 

To  back  a  train,  without  lookout  being 
maintained  and  reasonable  warning  of  its  move- 
ment, at  a  place  where  the  presence  of  persona 
on  and  about  the  track  was  to  be  anticipated, 
was  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1258;   Dec.  Dig.  i  367.»] 

2.  RAII.BOAD3  (§  400*)— INJUBIES  TO  PEBSONB 
HEAB  TRACK—QDESTIONS  FOB  JUBY— OON- 
TBIBUTOBT  NeOLIQENCK. 

Whether  a  brakeman  on  a  dinky  train,  used 
Dy  contractors  to  haul  material  for  an  overhead 
railroad  crossing,  who,  after  throwing  a  switch, 
stepped  back  and  stood  on  the  end  of  the  ties 
of  defendant's  railroad  to  allow  his  train  to  pass, 
and  was  struck  by  a  train  being  backed  on  de- 
fendant's railroad,  was  guilty  of  contributory 
negligence,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  13TT ;    Dec.  Dig.  i  4O0.»] 

Appeal  from  Clpcult  Court,  Greemip  County. 

"Not  to  be  officially  reported." 

Action  for  personal  Injuries  by  James 
Proctor  McCoy  against  tbe  Chesapeake  & 
Ohio  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

W.  H.  Wadsworth,  for  appellant  Osbert 
E.  Irish  and  Simeon  S.  Willis,  for  appellee. 

HOBSON,  J.  In  the  year  1907  some  con- 
tractors were  putting  In  an  overhead  crossing 
above  the  Chesapeake  &  Ohio  tracks  near 
Russell,  Ky.  To  do  tbls  it  was  necessary 
to  build  an  abutment  on  the  north  side  of  tbe 
tracks  and  another  on  tbe  south  side.  Tbe 
contractors  were  moving  the  material  for 
tbe  abutment  on  a  dinky  train,  and  James 
Proctor  McCoy  was  a  brakeman  on  this  train. 
They  loaded  their  train  at  a  shovel  and  then 
pulled  up  tbe  track  to  a  switch,  which  was 
thrown.  The  train  was  then  backed  in  near 
the  abutment,  where  the  cars  were  unloaded. 
On  the  morning  of  January  30th,  when  they 
bad  unloaded  tbe  'cars  and  were  returning 
with  them  to  the  shovel  after  they  pulled 
out  on  the  track  and  were  backing  down  to 
the  shovel,  McCoy  rode  down  on  the  cars, 
so  that,  when  they  got  down  to  the  switch, 
he  could  get  off  and  throw  the  switch  after 
the  train  passed  in.  At  the  switch  the  dinky 
track  and  the  Chesapeake  &  Ohio  tracks 
were  very  close  together;  there  being  only 
a  space  of  about  three  feet  between  tbe  end 
of  the  ties.  When  McCoy  got  off  to  throw 
the  switch,  be  stepped  back  to  allow  his 
train  to  pass  him,  and  to  get  out  of  the  way 
of  the  cars  of  bis  own  train  be  was  standing 
on  tbe  end  of  the  ties  of  the  Chesapeake  & 
Ohio  tracks,  looking  west  at  bis  train  to  see 
when  it  cleared  the  switch.  As  he  was 
standing  there,  a  Chesapeake  &  Ohio  gravel 
train  backed  against  him,  knocking  him  down 
and  inflicting  serious  and  painful  injuries  up- 
on him,  to  recover  for  which  be  brought 
this  action.    A  judgment  was  rendered  In  bis 


favor  for  the  sum  of  $2,200,  and  the  rail- 
road company  appeals. 

The  cars  which  knocked  McCoy  down  were 
being  backed  down  by  an  engine  which  was 
behind  them.  There  was  no  one  on  the  cars 
to  keep  a  lookout.  The  engineer  was  not 
upon  tbe  engine,  and  the  fireman,  who  was 
operating  the  engine,  was  in  such  a  position 
that  he  conld  not  see  one  at  the  point  where 
McCoy  was.  The  proof  for  the  plaintiff  was 
to  the  effect  that  no  signal  or  warning  of 
tbe  backing  of  this  train  was  given.  Many 
persons  were  at  work  and  moving  about  the 
tracks  at  this  point  It  was  a  place  where 
the  presence  of  persons  on  and  about  the 
track  was  to  be  anticipated,  and  It  was  neg- 
ligent to  back  the  cars  as  they  were  backed 
without  lookout  being  maintained,  and  with- 
out reasonable  warning  of  tbe  movement  of 
the  train.  There  was,  therefore,  sufficient 
evidence  to  take  the  case  to  tbe  jury.  In 
cases  of  tbls  sort  the  question  of  contributory 
negligence  Is  for  the  jury,  and  under  all 
the  proof  we  do  not  see  that  the  verdict  of 
tbe  jury  is  against  the  weight  of  the  evidence. 
McCoy  naturally  bad  his  attention  on  his 
own  train.  The  men  in  charge  of  the  other 
train  knew  the  closeness  of  the  tracks  and 
knew  of  tbe  presence  of  the  men  about  there, 
and  It  was  Incumbent  upon  tbem  to  take 
more  care  in  the  movement  of  this  backing 
train  than  Is  shown  by  the  evidence.  Shel- 
by's Adm'r  v.  Cln.,  etc.,  R.  R.  Co.,  85  Ky. 
224,  3  8.  W.  157;  Conley's  Adm'r  v.  Same, 
89  Ky.  402,  12  S.  W.  764;  L.  &  N.  R.  R.  Co. 
V.  Lowe,  118  Ky.  261,  80  S.  W.  768,  65  L. 
R.  A.  122;  Ky.,  etc.,  Bridge  Co.  v.  Sydnor, 
119  Ky.  18,  82  S.  Wi.  989,  08  L.  R.  A.  183. 

The  petition  as  amended  shows  that  McCoy 
was  rightfully  at  the  place  where  be  was  in- 
jured. If  the  plaintiff's  evidence  is  true,  and 
adequate  warning  had  been  given  of  the  ap- 
proach of  tbe  train,  or  a  lookout  had  been 
kept,  the  Injury  to  blm  might  have  been 
averted.  And  back  of  all  this  is  the  fact 
that  these  tracks  were  so  close  together  that 
unusual  care  should  have  been  taken  in  back- 
ing the  other  train  down  after  the  dinky 
train  bad  backed  in;  for  It  was  necessary 
that  the  switch  be  thrown,  and  the  presence 
of  men  at  the  switch  and  in  tbe  vicinity  was 
to  be  anticipated.  Owing  to  a  curve  In  the 
track,  the  duties  which  were  required  of  Mc- 
Coy could  only  be  discharged  when  he  was 
on  that  side  of  the  track  where  he  was. 

Judgment  affirmed. 


TAYLOR  et  al.  v.  ROGERS  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct.  28,  1908.) 

1.  Trusts  (8  60*)— Cbeatior  and  Existence 
—Duration. 

Persons  donated  money  and  property  to  es- 
tablish a  training  school  of  a  designated  charac- 
ter, different  from  a  public  school.  A  deed  con- 
veying real  estate  provided  that,  on  failure  to 
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maintain  a  ichool  thereon  of  the  deecribed  char- 
acter, the  land  should  be  conveyed  to  trustees, 
to  be  used  for  the  purposes  for  which  it  was 
deeded.  The  school  was  a  failure  and  could  not 
be  conducted.  Held,  that  the  grantor  in  the 
deed  conveyed  the  land  in  trust  for  the  purposes 
expressed  therein,  and  the  trust  failed. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §82;  DecEHg.  »  60.*] 

2.  TBU8TS  (8  61*)— Tebmination— Effect. 

An  owner  conveyed  land  for  a  .school  of  a 
designated  character.  A  building  was  erected 
thereon  for  such  purpose  with  funds  donated  by 
others.  The  trust  failed,  because  the  school 
conld  not  be  conducted.  Held,  that  the  property 
must  be  sold  and  the  proceeds  given  to  the  heirs 
of  the  owner  of  the  land  in  the  proportion  that 
the  value  of  the  land  at  the  time  of  its  dona- 
tion bore  to  all  the  sums  contribnted,  includ- 
ing the  value  of  the  land,  and  the  interest  of  the 
other  donors  must  be  in  the  proportion  that  the 
sums  contributed  by  them  bear  to  all  the  sums 
contributed,  including  the  value  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  J  86 ;  Dec.  Dig.  S  61.»] 
8.  Tbtjsts  (I  61*)  —  Tebmiwation  —  DispoBi- 

TION  OP  Pbopkbtt— Pabtiks. 

In  an  action  by  trustees  of  property  donat- 
ed for  a  specified  purpose  for  advice  as  to  the 
disposition  of  the  property  on  the  termination  of 
the  trust,  the  donors  oi  their  heirs  should  be 
made  parties,  or,  if  they  are  numerous,  some 
should  be  permitted  to  sue  or  defend  for  all,  and 
the  court  should  then  order  the  sale  of  the  prop- 
erty and  divide  the  proceeds  among  the  donors 
or  their  heim. 

[E!d.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S  88 ;   Dec.  Dig.  {  61.*] 

Appeal  from  Circuit  Court,  Todd  County. 

"To  be  officially  reported." 

Action  by  A.  F.  Rogers  and  others  for  the 
advice  of  the  court  as  to  tbe  dlspositlOD  to  be 
made  of  trust  property.  In  whlclx  Ross  Taylor 
and  others  Intervened  and  filed  a  petition  as 
answer  and  crofls-petition  against  plaintiffs. 
From  an  order  sustaining  a  demurrer  to  the 
petition  of  Interveners,  they  appeal.  Reversed 
and  remanded. 

S.  Walton  Forgy,  for  appellants.  Perkins 
&  Trimble,  for  appellees. 

CLAY,  C.  In  tbe  year  1882,  certain  citizens 
of  the  town  of  Guthrie,  Todd  county,  Ky.,  con- 
ceived the  design  of  organizing  a  training 
school  for  the  community.  To  that  end  a  put>- 
Ilc  meeting  was  held,  and  about  $10,000  sub- 
scribed for  the  erection  of  a  school  building. 
At  that  time  the  trustees  of  Bethel  College 
were  operating  a  successful  school  at  Russell- 
ville,  in  the  adjoining  county  of  Logan,  and 
It  was  thought  prudent  to  have  the  Guthrie 
school  conducted  In  conjunction  with  Bethel 
College  and  under  the  supervision  of  Its  offi- 
cers. Upon  tbe  adjournment  of  tbe  public 
meeting,  and  in  pursuance  of  the  plans  then 
projected,  a  written  contract  was  made  aAd 
entered  into  by  a  committee  of  tbe  citizens 
of  Guthrie  appointed  at  that  meeting,  of  the 
one  part,  and  the  trustees  of  Bethel  College, 
of  the  other  part  This  contract  is  as  fol- 
lows: 

"This  wmtract,  made  and  entered  into  by 


and  between  A.  F.  Rogers,  D.  B.  Smith,  W. 
M.  Ware,  T.  M.  Minuns,  and  R.  T.  Johnson, 
a  committee  appointed  by  a  meeting  of  citizens 
of  Guthrie,  Todd  county,  Ky.,  on  the  10th 
day  of  March,  1892,  which  said  meeting  was 
composed  of  persons  who  bad  subscribed 
money  and  property  for  the  purpose  of  estab- 
lishing a  training  school  at  Guthrie,  parties 
of  the  first  part,  and  the  trustees  of  Bethel 
College,  of  Russellville,  Ky.,  parties  of  the 
second  part,  wltnesseth: 

"That  the  said  parties,  representing  said 
subscribers,  for  and  in  consideration  of  tbe 
agreement  this  day  and  hereby  entered  into  on 
tbe  part  of  the  second  parties  to  eatabllsb  and 
perpetually  maintain  a  training  school  at 
Guthrie  of  the  character  hereinafter  defined, 
have  given,  dcmated,  and  granted,  and  liy 
these  presents  do  give,  donate,  and  grant,'  to 
the  second  parties  a  tract  of  land  lying  near 
the  said  town  of  Guthrie,  which  is  to  be  here- 
after conveyed  to  said  Bethel  College  by  tbe 
present  owner  thereof,  said  tract  to  consist 
of  about  twenty  (20)  acres,  and  also  money 
and  other  property  which  has  already  been  or 
may  hereafter  be  subscribed  for  that  purpose. 
The  second  parties  are  to  have  and  hold  all 
of  said  land,  money,  and  other  property  in 
trust  for  tbe  use  and  purposes  hereinafter 
stated ;  that  is  to  say:  The  trustees  of  Bethel 
College  hereby  bind  and  obligate  themselves 
and  said  college  to  apply  the  funds  so  raised 
and  actually  paid  over  to  them  by  said  first 
parties,  and  to  devote  the  land  and  other  prop- 
erty so  received  by  them  from  said  first  par- 
ties or  from  any  other  sources  for  that  pur- 
pose, to  the  establishment  and  maintenance  of 
a  training  school  at  Guthrie,  to, be  located 
upon  said  tract  of  land.  The  style,  cbaracter, 
and  cost  of  the  building  or  buildings  to  be 
erected  for  the  purpose  to  be  determined  by 
tbe  first  parties,  and  the  said  building  or 
buildings  are  to  be  erected  by  a  Joint  commit- 
tee, one-half  of  whlcb  is  to  be  appointed  by 
tbe  first  and  one-half  by. tbe  second  parties; 
but  in  no  event  are  said  Improvements,  includ- 
ing furnishing  and  complete  equipment  of  said 
building  or  buildings  for  school  purposes,  to 
cost  more  than  is  actually  paid  to  the  second 
parties  by  the  first  parties.  The  second  par- 
ties obligate  themselves  and  th6  said  college 
to  perpetually  maintain  the  school  to  be  thus 
established,  provided  the  same  can  be  done  by 
the  revenue  derived  from  tuition  fees,  the 
common  school  funds  which  may  be  produced 
for  the  use  thereof,  and  any  endowment  which 
In  the  future  may  be  secured  for  it;  but  in 
no  event  is  Bethel  College  to  expend  any  part 
of  its  endowment  revenues  or  prc^erty  in  the 
maintenance  or  operation  of  said  training 
school.  The  curriculum  or  course  of  study  to 
be  used  in  said  school  is  to  be  prescribed  by 
the  second  parties;  but  it  Is  agreed  that  such 
curriculum  or  course  of  study  shall  be  ade- 
quate to  prepare  white  pupils  of  said  school 
for  entry  into  the  sophomore  class  of  the  col- 
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legea  In  this  section  of  the  United  States.  It 
Is  agreed  that  female  pupils  are  to  be  admitted 
to  all  the  privileges  of  said  cnrrlculmn. 

"The  first  parties  agree  to  surrender  the 
absolute  control  of  the  school  to  said  second 
parties,  and  the  second  parties  are  to  have 
the  right,  and  it  is  hereby  made  their  duty,  to 
choose  the  corps  of  instructors,  and  to  main- 
tain, keep,  or  discharge  the  same  at  pleasure, 
without  any  interterence  on  the  part  of  the 
first  parties.  The  second  parties  hereby  bind 
and  obligate  themselves  to  put  on  foot  and 
earnestly  prosecute  a  move  to  have  the  Bethel 
Association  raise  from  within  and  without  Its 
own  membership  an  endowment  for  said 
school,  and  they  hereby  obligate  themselves  to 
devote  the  whole  of  such  endowment,  when 
procnred  and  received  by  them,  to  the  main- 
tenance of  said  training  school.  If,  after  the 
cost  of  Erecting  the  proposed  building  or  build- 
ings and  the  cost  of  equipping  them  for  school 
use,  10  per  cent  of  the  gross  receipts  from 
tuition  fees,  incidental  fees,  and  Income  from 
endowment  shall  be  set  apart  for  the  purpose 
of  paying  cost  of  repairs,  insurance,  and  all 
legal  demands  against  the  school,  any  surplus 
shall  remain,  the  second  parties  are  to  Invest 
such  snrpluB  In  good  interest-bearing  securi- 
ties for  the  sole  benefit  of  the  school.  It  is 
further  stipulated  that.  In  the  event  of  a  fail- 
ure on  the  part  of  Bethel  College  to  maintain 
a  good  school  at  Outhrle  of  a  grade  and  char- 
acter herein  outlined,  its  board  of  trustees  are 
to  reconvey  to  a  board  of  trustees  to  be 
selected  in  the  first  instance  by  the  donors,  or 
to  such  party  or  parties  as  the  donors  may 
designate,  all  of  the  real  estate  and  unex- 
pended money  on  hand,  or  other  property 
which  may  be  conveyed  to  the  second  party 
under  this  contract  for  the  building  and  main- 
tenance of  a  training  school  at  Guthrie,  and 
to  surrender  all  ccmtrol  over  said  Institution. 
The  board  of  trustees  at  Guthrie  are  em- 
powered to  visit  the  school,  to  see  that  the  In- 
surance is  kept  alive  and  the  buildings  and 
grounds  kept  In  repair,  and  report  at  least 
once  a  year,  the  1st  of  Jane,  to  the  trustees  of 
Bethel  College  and  the  donors. 

"In  testimony  of  all,  witness  the  hands  and 
seals  of  parties  hereto,  this  14th  day  of  March, 
A.  D.,  1892,  executed  In  duplicate. 

"A.  F.  Rogers, 

"D.  B.  Smith, 

•W.  M.  Ware, 

"Tbos.  S.  Mlmms, 

"B.  T.  Johnson,  Committee. 

"Board  of  Trustees  of  Bethel  College, 
"By  B.  P.  Kldd,  Pres. 
"A.  C.  Dodgen,  Sect" 

Thereafter,  on  April  9,  1892,  John  F.  Tay- 
lor executed,  acknowledged,  and  delivered  to 
the  trustees  of  Bethel  College  a  deed,  con- 
veying to  them  a  tract  of  land,  consisting  of 
about  20  acres,  situated  in  Todd  county,  Ky. 
This  deed  is  as  follows: 

"This  Indenture,  made  and  entered  into  by 
John  P.  Taylor,  of  Todd  county,  Ky.,  of  the 
first  part,  and  the  trustees  of  Bethel  College, 


of  Russellvllle,  Logan  county,  Ky.,  of  the 
second  part,  witnesseth: 

"That  for  and  In  consideration  of  the  de- 
sire of  the  party  of  the  first  part  to  organize 
and  maintain  a  good. school  for  the  educa- 
tion of  the  white  male  and  female  children 
of  Guthrie  and  vicinity,  and  any  others  that 
may  desire  to  avail  themselves  of  the  benefit 
of  said  school  when  organized,  and  for  the 
further  consideration  that  the  party  of  the 
second  part  Is  to  erect  buildings,  improve  the 
grounds,  and  famish  a  cnrrlcalnm  of  studies 
and  teachers,  according  to  contract  entered 
into  between  the  party  of  the  second  part 
and  a  committee  of  dtizena  of  Todd  Co.,  Ky., 
consisting  of  A.  F.  Rogers,  D.  B.  Smith,  W. 
M.  Ware,  T.  S.  Mlmms,  and  R.  Y.  Johnson, 
on  March  1^  1892,  the  party  of  the  first  part 
by  these  presents  hereby  conveys  and  deeds 
to  the  party  of  the  second  part  a  tract  of 
land  situated  In  Todd  county,  Ky.,  near 
Guthrie,  on  the  Louisville  &  Nashville  Rail- 
road, and  bounded  as  follows:  Beginning  at 
a  stone  opposite  north  side  of  the  street  in 
said  John  F.  Taylor's  land,  west  boundary 
line;  thence  N.  51°  E.,  86  poles,  to  a  stake 
In  the  field;  thence  8.  47°  E.,  2T/t  poles, 
to  a  point  In  the  north  boundary  line  of  the 
railroad  land;  thence  S.  44%*  W.,  22H 
poles,  with  railroad  land,  to  a  stake;  thence 
S.  46°  E.,  3«/s  poles,  to  a  corner  of  railroad 
land ;  thence  S.  44%°  W.,  39  poles,  to  a  stake, 
corner  to  said  railroad  land;  thence  S.  43%* 
E.,  4  poles,  to  a  stake  33  feet  from  the  center 
of  the  railroad  track;  thence  S.  60%°  W., 
12  poles,  to  a  stake;  thence  S.  79%°  W.,  20 
poles,  to  a  stake;  thence  N,  40*  W.,  83% 
poles,  to  the  beginning — containing  20  acres 
and  10  poles,  be  the  same  more  or  less. 

"It  is  hereby  stipulated  that  the  party  of 
the  first  part  makes  this  deed  to  the  party 
of  the  second  part  with  the  express  under- 
standing that  a  road  Is  to  be  forever  kept 
open  between  said  land  and  the  railroad  land 
adjoining  throughout  Its  extent  It  Is  also 
further  stipulated  that  in  case  of  a  failure 
of  Bethel  College  to  maintain  a  good  school 
at  Guthrie  on  said  land,  of  the  grade  and 
character  outlined  In  contract  referred  to  as 
entered  into  March  14,  1892,  the  board  of 
trustees  of  Bethel  College  are  to  reconvey 
said  land  to  the  board  of  trustees  of  the 
Guthrie  school,  to  be  sacredly  used  by  them 
for  the  purpose  for  which  it  is  hereby  deeded^ 

"Made  and  entered  into  this  9th  day  of 
April,  1892. 

"[Signed]    John  F.  Taylor." 

The  building  was  erected  upon  the  land 
thus  conveyed.  For  three  years  Bethel  Col- 
lege attempted  to  conduct  a  school  as  pro- 
vided by  the  terms  of  the  deed.  It  failed. 
Bethel  College  thereafter  conveyed  the  prop- 
erty to  certain  trustees.  After  years  of  faith- 
ful effort,  they  also  failed.  This  action  was 
Instituted  by  A.  F.  Rogers,  Robert  Lester, 
and  Frank  Walton,  as  the  trustees  for  the 
."Guthrie  Training' School,"  and  A.  F.  Rogers, 
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Robert  Lester,  and  Prank  Walton,  and  A. 
F.  Rogers,  D.  B.  Smith,  Wm.  M.  Ware,  T.  8. 
Mimms,  and  R.  X.  Johnson,  suing  for  them- 
selves and  as  trustees  and  a  committee  for 
the  citizens  of  the  town  of  Guthrie,  upon  ex 
parte  petition,  for  the  purpose  of  obtaining 
the  direction  and  advice  of  the  court  as  to 
the  disposition  to  be  made  of  the  property. 
After  describing  the  failure  on  the  part  of 
Bethel  OoUege  to  maintain  a  school  of  the 
kind  and  character  defined  In  the  convey- 
ance, the  petitioners  allege  that  they  have 
also  tried  and  failed.  Upon  this  point  the 
petition  reads  as  follows:  'That  at  all  times 
since  the  said  three  named  trustees  have 
held  said  property,  and  have  made  continu- 
ed and  faithful  efforts  to  maintain  thereon 
such  a  school  as  was  contemplated  by  the 
aforesaid  deeds  and  contract,  but  all  their 
said  efforts  have  been  a  failure.  It  Is  not 
feasible  or  possible  to  maintain  a  school 
thereon  and  with  the  tuition  receipts  arising 
therefrom,  without  other  financial  aid,  and 
which  has  never  been  provided,  and  which 
it  is  not  possible  to  provide.  Many  different 
teachers  have  been  secured  and  placed  in 
charge  of  said  school,  and  every  possible 
effort  has,  by  said  trustees  and  by  the  citi- 
zens of  Guthrie,  been  made  to  operate  and 
maintain  thereon  such  a  school  as  was  pro- 
vided for  originally.  That  for  several  years 
last  past  they  have  not  been  able  to  get  any 
teachers  at  all  to  take  charge  of  said  school 
and  conduct  a  school  such  as  was  contem- 
plated, and  they  will  never  again  be  able  to 
do  so.  The  free  school  is  patronized  almost 
exclusively  and  their  school  is  utterly  unable 
to  exist  The  people  of  the  town  and  vicinity 
will  no  longer  contribute  to  the  operation  oc 
maintenance  of  said  school,  and  the  same 
Is  a  failure.  The  buildings  and  grounds  are 
out  of  repair,  and  the  plaintiffs  have  no 
means  with  which  to  repair  them  or  keep 
them  In  such  condition,  and  have  no  means 
of  procuring  such  necessary  means,  and  un- 
less something  Is  done  the  Improvements 
thereon  will  become  greatly  damaged  and 
lessened  in  value.  That  it  will  be  entirely 
useless  for  them  to  hold  said  property  any 
longer  for  the  purposes  for  which  it  was 
originally  Intended." 

The  petition  further  states  that  -It  Is  pro- 
posed to  establish  a  graded  school  in  the 
town  of  Guthrie,  to  be  maintained  by  taxa- 
tion, in  addition  to  the  funds  provided  by 
the  state  of  Kentucky  for  its  support,  and 
the  building  in  question  would  make  an 
admirable  graded  school  if  It  could  be  secur- 
ed for  that  purpose,  and  "to  thus  establish 
and  maintain  a  graded  school  therein  and 
thereon  would  nearer  than  anything  else  ful- 
fill the  original  project  of  the  promoters  of 
said  enterprise."  Plaintiffs  then  state  that 
they  doubt  their  power  to  sell  said  property 
and  pass  a  good  and  sufficient  title  thereto; 
that  It  is  on  their  hands,  and  they  do  not 
know  what  to  do  with  it;  that  they  would' 


be  much  pleased  to  carry  out  the  original 
plan,  but  such  is  Impossible,  and  the  only 
thing  they  can  do  Is  to  sell  it  and  distribute 
the  proceeds  as  the  court  may  direct;  that 
for  this  reason  they  come  to  the  chancellor 
and  pray  for  his  advice  and  guidance  in  the 
performance  of  their  duties  in  the  premises. 
They  then  asked  for  a  sale  of  the  property 
and  that  the  proceeds,  after  payment  of  the 
expense  of  said  sale,  be  adjudged  to  those 
properly  entitled  thereto. 

Thereafter  the  appellants,  Ross  Taylor, 
John  Taylor,  and  others,  intervened  in  the 
action  and  filed  their  petition,  asking  that 
It  be  taken  as  an  answer  and  cross-petition 
against  the  plaintiffs.  They  alleged  that 
John  F.  Taylor,  the  grantor  in  the  deed  to 
the  property  in  question,  had  died  leaving  a 
last  will  and  testament  By  the  provisions 
of  said  will  his  estate  was  devised  to  the  In- 
tervening petitioners,  the  appellants  herein. 
They  alleged  that  John  F.  Taylor  was  much 
interested  in  the  movement  to  establish  a 
training  school  at  Guthrie,  to  be  under  the 
control  and  direction  of  the  Baptist  Church; 
that  with  that  end  in  view  he  donated  the 
property  In  question;  that  Bethel  College 
had  attempted  to  maintain  said  school  for 
some  years,  but  thereafter  conveyed  the  prop- 
erty upon  which  the  same  was  located  to  the 
petitioners,  A.  F.  Rogers,  Robert  I^ester,  and 
Prank  Walton,  as  trustees  of  Bethel  Train- 
ing School,  of  Guthrie,  Todd  county,  Ky„ 
and  thereafter  surrendered  all  claim  to  said 
property.  They  further  alleged  that  the 
present  trustees  have  utterly  failed  to  con- 
duct a  sdiool  at  that  point,  and  that  the 
building  and  grounds  are  being  permitted  to 
decay  and  go  to  waste;  that  the  trustees 
have  no  right  to  sell  said  property,  or  convey 
it  for  any  other  purpose  than  that  referred 
to  in  the  deed  from  Taylor;  that  the  object 
and  purpose  for  which  said  Taylor  gave  the 
20  acres  of  ground  has  wholly  failed;  that 
by  reason  of  the  failure  on  the  part  of  the 
petitioners,  as  trustees,  to  maintain  and  es- 
tablish said  school  as  provided  In  the  con- 
tract and  deed,  said  property  has  been  for- 
feited to  the  heirs  and  legatees  of  John  P. 
Taylor.  The  petition  concludes  with  a  prayer 
that  the  property  be  declared  forfeited  and 
that  it  be  turned  over  to  them. 

Thereupon  the  plaintiffs  below  filed  a  de- 
murrer to  this  petition  and  answer.  The  de- 
murrer was  sustained,  and  the  petition  and 
answer  dismissed.  Prom  that  order  the  in- 
tervening petitioners  prosecute  this  appeal. 

Appellees  earnestly  contend  that  even 
under  the  limited  application  of  the  cy  pres 
doctrine  in  this  state,  the  trustees  have  the 
right  to  convey  this  property  for  the  pur- 
poses of  the  graded  public  school.  For  the 
purpose  of  arriving  at  the  intention  of  the 
donors  of  the  property,  it  will  be  necessary 
to  consider  the  terms  both  of  the  contract 
and  the  deed.  It  is  manifest  from  the  pro- 
visions of  these  instruments  that  the  school 
contemplated  by  the  donors  was  of  a  char- 
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acter  entirely  different  from  the  Bcbools  pro- 
vided for  by  our  public  school  law.  Among 
the  differences  that  may  be  noted  are:  In 
the  mode  of  government  of  the  school;  in 
the  curriculum  or  course  of  study,  It  being 
provided  that  It  should  be  extensive  enough 
to  permit  graduates  to  enter  the  sophomore 
class  of  the  colleges  of  that  vicinity;  in  the 
method  of  selecting  teachers;  in  the  endow- 
ment provided  for;  in  that  Bethel  Associa- 
tion should  be  made  a  field  within  which  to 
secure  this  endowment;  in  that  10  per  cent 
of  the  tuition  fees  and  the  endowment  fund 
should  be  used  to  maintain  the  building  and 
equipment;  and  In  that  tuition  should  be 
charged  each  pupil  attending  the  school. 
These  differences  make  It  perfectly  plain  that 
It  was  not  the  Intention  of  the  donors  that 
the  requirements  of  the  training  school 
sought  to  be  established  should  be  complied 
with  by  the  maintenance  of  an  ordinary  pub- 
lic school.  We  do  not  think,  therefore,  that 
the  trustees  would  be  authorized,  voluntarily 
and  without  consideration,  to  convey  the 
property  in  question  to  the  trustees  of  the 
graded  school  for  the  purpose  of  having  a 
graded  school  conducted  therein.  The  deed 
provides  that.  In  case  of  a  failure  of  Bethel 
College  to  maintain  a  good  school  at  Guthrie 
on  said  land  of  the  grade  and  character  out- 
lined In  the  contract  entered  Into  March  14, 
1892,  the  board  of  trustees  of  Bethel  College 
are  to  reconvey  the  land  to  the  board  of  trus- 
tees of  the  Guthrie  school,  "to  be  sacredly 
used  by  them  for  the  purposes  for  which  It 
Is  hereby  deeded."  This  language  makes  it 
certain  that  the  grantor  In  that  deed  convey- 
ed the  land  in  trust  for  the  purposes  express- 
ed In  the  deed,  and  for  no  other  purposes. 
As  It  is  admitted  that  the  school  is  a  failure 
and  can  no  longer  be  conducted.  It  follows 
that  the  trust  Itself  has  failed.  That  being 
the  case,  what  are  the  rights  of  the  donors? 
The  erection  of  the  training  school  In 
question  was  a  Joint  enterprise.  The  land 
conveyed  by  Taylor  was  but  a  small  part 
of  the  donations  made  for  that  purpose.  A 
large  and  commodious  building  was  erected 
upon  the  land,  and  we  may  gather  from  the 
contract  that  a  considerable  sum  of  money 
was  pledged  by  others  for  that  purpose.  So 
far  as  the  record  shows,  the  land  given  and 
all  the  sums  contributed  were  mere  dona- 
tions. The  parties  contributing  did  so  for 
a  common  object.  They  had  no  other  piu:- 
pose  In  view,  and  were  moved  by  no  other 
consideration,  than  the  erection  and  mainte- 
nance of  the  training  school  sought  to  be 
established.  Under  these  circumstances  It 
would  be  manifestly  unjust  and  Inequitable 
to  bold  that  the  entire  property.  Including 
the  land  donated  by  Taylor  and  the  sums  of 
money  donated  by  others  and  used  In  the 
construction  of  the  building  on  the  land, 
should  revert  to  appellants  herein,  as  the 
heirs  and  devisees  of  Taylor.    As  the  trust 


has  failed,  we  conclude  that  the  present  trus- 
tees hold  the  property  in  question  In  trust 
for  the  use  and  benefit  of  appellants  and  all 
the  other  donors.  The  property  may,  there- 
fore, be  sold  in  this  action  by  making  all 
the  donors,  or  their  heirs,  parties,  or,  if  tbey 
be  numerous,  by  permitting  some  to  sue  or 
defend  for  all.  The  Interest  of  the  appellants 
In  the  proceeds  will  be  that  portion  thereof 
that  the  value  of  the  land  at  the  time  of  Its 
donation  bears  to  all  the  sums  contributed. 
Including  the  value  of  the  land.  The,  In- 
terest of  the  other  donors  In  the  proceeds 
win  be  In  the  proportion  that  the  sums  con- 
tributed by  them  bear  to  all  the  sums  con- 
tributed. Including  the  value  of  the  land. 

For  the  reasons  given,  the  Judgment  Is  re- 
versed, and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


CUMBERLAND  TELEPHONE  &  TELE- 
GRAPH CO.  V.  SHIRLEY. 
(Court  of  Appeals  of  Kentucky.    Oct  28,  1908.) 

1.  Appeal  and   Ebbor   (8    1004*)— Question 
FOB  JuBT— Weight  of  Evidence. 

The  weight  of  evidence  is  for  the  jury,  and 
a  verdict,  tliough  nnaatisfactory  as  to  damages 
awarded,  will  not  be  disturbed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3944-3947;  Dec.  Dig.  § 
1004.*] 

2.  Appeal   and   Ebrob    (5    1004*)— Review— 
Vebdict— Excessiveness. 

Where  defendant  destroyed  12  locust  trees, 
each  about  a  foot  in  diameter,  by  cutting  them 
off  to  within  10  or  12  feet  of  the  ground,  the 
damage  being  estimated  by  witness  as  high  as 
$1,000  to  $2,000,  a  verdict  of  $500  will  not  be 
disturbed  as  excessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3944 ;   Dec.  Dig.  8  1004.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  Mrs.  A.  M.  Shirley  against  the 
Cumberland  Telephone  &  Telegraph  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Fairlelgh,  Straus  &  Fairleigh,  for  appel- 
lant.   Bingham  &  Davles,  for  appellee. 

CLAY,  C.  This  suit  was  Instituted  In  the 
Jefferson  circuit  court  by  Mrs.  A.  M.  Shir- 
ley to  recover  of  the  Cumberland  Telephone 
&  Telegraph  Company  $3,000  in  damages  on 
account  of  the  destruction  of  certain  trees 
planted  along  plalntlfTs  property  located  a 
few  miles  outside  of  the  city  of  Louisville. 
On  the  first  trial  of  the  case  plaintiff  was 
awarded  damages  In  the  sum  of  $1,000.  That 
verdict  was  set  aside  and  appellant  awarded 
a  new  trial.  On  the  second  trial  plaintiff 
was  awarded  damages  In  the  sum  of  $500, 
and  the  defendant  appeals. 

No  complaint  is  made  of  errors  In  the  In- 
structions, or  the  admission  or  exclusion  of 
evidence.     The  sole  groimd  relied  upon   Is 
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that  the  verdict  la  exeeflalve.  According  to 
th«  testimony  for  the  plaintiff,  appellant  de- 
stroyed 20  black  locust  trees,  each  about  12 
inches  in  diameter  and  85  feet  high,  by  cut- 
ting them  off  until  their  height  was  from  10 
to  12  feet  only.  One  of  the  witnesses  for  ap- 
pellee placed  the  damages  at  from  $1,500  to 
$2,000;  the  other  at  $1,000.  While  the  evi- 
dence as  to  the  amount  of  damages  Is  not  al- 
together satisfactory,  It  is  substantially  un- 
contradicted, and  the  weight  to  be  given  to 
it  was  a  question  for  the  jury. 

That  being  the  case,  and  one  jury  having 
awarded  appellee  $1,000  and  another  having 
fixed  her  damages  at  $500,  we  do  not  feel 
inclined  to  disturb  the  verdict;  and  the  Judg- 
ment of  the  lower  court  Is  therefore  affirmed. 


PALMS*  ADM'RS  v.  HOWARD. 
(Court  of  Appeals  of  Kentucky.    Oct.  7,  1908.) 

1.  Attobnbt  and  CSlient— Duties  and  Lia- 
Bii-mEs— Pbaud  or  Attobwkt. 

Courts  will  examine  critically  transactions 
between  attorney  and  client,  to  protect  the  cli- 
ent's rights  and  prevent  fraud  by  the  attorney; 
and  any  disadvantajre  to  the  client  from  the 
transaction  will  entitle  him  to  relief,  proof  of 
actual  fraud  being  unnecessary. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  $  23&.] 

2.  Saue— Effect  on  Contbacts. 

An  attorney  owes  his  client  the  utmost  good 
faith  in  all  transactions  between  tbem,  and 
equity  will  avoid  any  contract  made  upon  any 
misrepresentation  or  concealment  of  material 
facts  by  the  attorney,  or  If  there  is  a  just  sus- 
picion of  artifice  or  undue  influence,  and  will 
so  far  as  possible  restore  the  parties  to  their 
original  rights. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  §$  228,  239-244.J 

3.  Same  —  Actions    fob    Wbonqfui.   Acts  — 
Burden  of  Pboof. 

One  charged  with  taking  advantage,  for 
his  own  benefit,  of  confidence  placed  in  him  by 
another,  must  show  that  the  confidence  was 
not  abused ;  aod  where  a  client  claims  that  his 
attorney,  for  his  own  benefit,  fraudulently  con- 
cealed facts  material  to  the  client's  interest,  the 
burden  is  on  the  attorney  to  prove  that  he  took 
no  advantage  of  his  client. 

[Ed.  Note.— For  casps  in  point,  see  Cent.  Dl» 
vol.  S,  Attorney  and  Client,  }  248.] 

4.  Same— Fraud— Rtght  to  Recoveb  Money 
Wbonqfui.lt  Paid. 

Where  a  client,  thinking  he  owned  a  tract 
of  land  which  be  had  never  seen,  employed  an 
attorney  to  inform  him  of  the  nature  of  his 
holding,  protect  the  land,  and  sell  it  if  possible, 
and  the  attorney,  knowing  his  client  had  no  ti- 
tle and  that  the  land  was  held  adversely,  did 
not  inform  him  of  such  facts,  but  led  him  to  be- 
lieve he  owned  a  valuable  piece  of  land,  and  did 
not  attempt  to  sell  the  land  as  agreed,  the  at- 
torney's conduct  was  such  an  abuse  of  confidence 
as  to  entitle  the  client  to  recover  the  money 
paid  him  as  salary  under  the  contract. 

5.  Same— Tebmination  of  Contbact. 

A  contract  between  attorney  and  client  for 
the  protection  and  sale  of  the  client's  land,  ter- 
minated ipso  facto  where  the  client  in  fact  then 
owned  no  land,  which  the  attorney  knew,  and 
no  notice  was  necessary  by  the  client  to  termi- 
nate the  contract,  and  hence  the  attorney  could 
not  recover  for  services  rendered  under  tiie  con- 
tract 


Appeal  from  Circuit  Court,  Magoffin 
Ooimty. 

"To  be  officially  reported." 

Action  by  Palms'  administrators  against' 
Calloway  Howard  to  recover  money  paid  de- 
fendant for  legal  services.  From  a  judgment 
dismissing  the  action,  and  for  defendant  on 
his  counterclaim,  plaintiffs  appeal.  Rerers- 
ed,  wltb  directions  to  enter  judgment  for 
plaintiffs  and  to  dismiss  defendant's  counter- 
claim. 

D.  p.  Sublett  and  Keena,  Llgbtner  &  Ox- 
toby,  tor  appellants.  J.  J.  0.  Bacb,  for  ap- 
pellee. 

SETTLE,  J.  This  Is  the  second  appeal  of 
tbla  case.  Tbe  first  resulted  In  a  reversal 
of  the  judgment  of  the  circuit  court  because 
of  error  committed  by  that  court  In  prema- 
turely submitting  and  deciding  it  See  Palms' 
Adm'rs  V,  Howard,  102  S.  W.  267,  31  Ky. 
Law  Rep.  310.  Tbe  issues  presented  by  the 
pleadings  are  fully  stilted  In  the  former 
opinion,  which  also  sets  fortb  tbe  provisions 
of  the  contract  out  of  wbicb  the  litigation 
arose.  It  will  therefore  be  sufficient  for  tbe 
purposes  of  tbe  present  opinion  to  say  that 
the  action  was  brought  by  appellants,  as  ad- 
ministrators of  the  estate  of  F.  F.  Palms, 
deceased,  to  recover  of  appellee,  Calloway 
Howard,  moneys  paid  blm  by  their  Intestate 
by  way  of  compensation  for  services  as  at- 
torney and  agent,  wbicb  appellee  agreed  to 
render  and  claimed  to  have  rendered,  but 
which  the  petition  alleges  were  never  per- 
formed. In  protecting  the  intestate's  title  to 
and  possession  of  19,000  acres  of  land  situat- 
ed In  Magoffin  county  which  the  latter  sup- 
posed he  owned.  In  other  words.  It  Is  the 
contention  of  appellants,  as  gathered  from 
the  averments  of  tbe  petition,  that  the  Intes- 
tate, at  tbe  cash  price  of  $60,000,  purchased 
In  1881  from  one  Webster  and  received  of 
blm  a  deed  to  the  19,000  acres  of  land  In 
question  without  having  seen  tbe  land;  that 
tbe  land  was  covered  by  what  was  'known 
as  tbe  May-Martin  patent.  Issued  In  18T2, 
putportlng  to  embrace  35,000  acres,  Including, 
however,  certain  excepted  tracts  amounting 
in  the  aggregate  to  16,000  acres;  that  the 
May-Martin  patent  and  deed  conveying  Palma 
tbe  land  were  worthless  and  passed  no  title, 
and  In  point  of  fact  the  19,000  acres  Palms 
supposed  be  bad  purchased  were  at  tbe  time 
of  his  purchase,  and  long  prior  thereto.  In 
tbe  actual  adverse  possession  of  other  bona 
fide  purchasers  and  occupying  claimants, 
whose  possession  continued  after  bis  pur- 
chase, and  yet  continues,  and  that  Palms 
never  bad  possession  of  tbe  land  himself. 
The  petition  further  avers  that  Palms  never 
saw  tbe  land,  and  without  knowing  of  tbe 
worthless  character  of  his  title  be  entered 
Into  the  contract  with  appellee,  set  out  in 
tbe  former  opinion,  whereby,  the  latter  un- 
dertook to  Inform  him  of  the  nature  of  hla 
title  and  holding,  protect  his  possession,  keep 
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off  trespassers,  see  to  the  payment  of  taxes 
thereon,  show  the  land  to  Intending  purchas- 
ers, and,  If  possible,  effect  Its  sale.  Under 
this  contract  appellee  was  to  receive  for  bia 
alleged  services  $100  per  month,  which  sal- 
ary he  received  down  to  the  year  1895,  at 
which  time  by  agreement  between  himself 
and  Palms  he  was  thereafter  to  be  paid  $800 
per  year  for  bis  services,  and  this  compen- 
sation be  received  for  more  than  seven  years. 
It  is  the  compensation  paid  him  for  and  dur- 
ing tbe  time  last  mentioned  that  appellants 
seek  to  recover.  It  is  further  alleged  in  the 
petition  that  appellee  knew  of  the  fraudu- 
lent character  of  the  May-Martin  patent,  and 
that  Palms  obtained  no  title  by  bis  deed 
from  Webster  to  the  land  in  question,  at  the 
time  he  entered  into  the  contract  with  Palms 
to  render  tbe  services  expected  of  him,  and 
that  he  concealed  these  facts  from  Palms  for 
the  fraudulent  purpose  of  obtaining  of  the 
latter  the  sums  that  were  afterwards  paid 
him  under  the  contract.  The  averments  of 
the  petition  were  denied  by  tbe  answer,  the 
statute  of  limitation  pleaded,  and  a  counter- 
claim set  up  for  $1,366,  to  which  appellee 
claimed  to  be  entitled  imder  the  contract 
for  services  rendered  tbe  last  18%  months 
of  the  continuance  of  the  contract  at  the  rate 
of  $800  per  year.  By  tbe  Judgment  render- 
ed In  the  circuit  court,  appellants'  action 
was  dismissed,  and  appellee  allowed  tbe  full 
amount  of  his  counterclaim.  Appellants  com- 
plain of  that  judgment;    hence  this  appeal. 

Palms  did  not  discover  the  alleged  fraud 
practiced  upon  him  by  api>ellee  until  shortly 
before  his  death,  which  occurred  In  1904, 
and  he  was  preparing  to  bring  suit  against 
appellee  on  account  thereof  at  the  time  of 
his  death.  The  action  was  later  brought  by 
appellants  as  his  administrators,  within  five 
years  of  the  discovery  of  the  fraud  and  with- 
in ten  years  of  the  date  of  Its  perpetration. 
In  an  extended  opinion  In  the  case,  supra 
(see  Palms'  Administrators  v.  Howard,  102 
8.  W.  1199,  31  Ky.  Law  Rep.  814),  this  court 
said:  "If  Palms  broke  his  contract  with 
Howard  without  cause  and  without  notice, 
as  therein  stipulated,  Howard  may  recover 
such  damages  as  he  sustained  thereby ;  the 
measure  of  damages  to  be  regulated  as  in 
the  case  of  otbw  contracts  for  personal  serv- 
ices. But  tbe  contract  contemplated  that 
Palms  had  land  for  Howard  to  look  after, 
and  when  there  was  no  land  for  him  to  look 
after  tbe  contract  ipso  facto  terminated. 
When  there  was  no  land  for  Howard  to  look 
after,  there  was  no  need  of  notice  by  Palms 
to  terminate  tbe  contract.  It  was  Incumbent 
on  Howard  to  keep  his  principal  Informed 
as  to  tbe  fkcts  be  knew  as  to  tbe  land,  so 
far  as  they  were  necessary  to  protect  his 
Interests,  and  It  was  also  inciunbent  on  him 
to  exercise  ordinary  care  and  diligence  to 
keep  himself  posted  as  to  tbe  matters  with- 
in the  scope  of  his  agency." 

Our  examination  of  the  entire  record  in 


this  case  convinces  us  that  Palms  never  bad 
title  to  or  the  possession  of  this  land,  and 
that  these  facts  were  unknown  to  him,  but 
fully  known  to  appellee,  at  tbe  time  he  en- 
tered into  the  contract  with  Palms  to  render 
tbe  services  therein  provided  for;  that  knowl- 
edge of  these  facts  was  concealed  by  appel- 
lee from  Palms;  and  that  the  latter,  through- 
out their  long  connection  as  client  and  at- 
torney, never  advised  Palms  of  the  defective 
character  of  bis  title,  or  of  tbe  fact  that  the 
land  had  been  In  the  actual  adverse  posses- 
sion of  others  for  a  i)eriod  of  more  than  30 
years.  Indeed,  the  concealment  of  these 
facts  is  shown  by  the  letters  of  appellee  to 
Palms,  without  reference  to  other  evidence 
in  the  case.  The  evident  purpose  of  this  cor 
respondence  was  to  keep  alive  in  the  breast 
of  Palms  the  belief  that  he  bad  In  these 
lands  the  opportunity  for  future  large  profits. 
Whenever  any  one  struck  oil,  wherever  coal 
was  found  or  a  new  railroad  talked  of  being 
constructed  in  the  vicinity  of  these  lands, 
Information  thereof  was  written  by  appellee 
to  Palms,  and  the  opinion  expressed  that  It 
would  add  to  the  value  of  the  lands.  As  late 
as  1902,  when  a  nephew  of  Palms  visited 
the  land  with  a  prospective  purchaser  and 
Informed  his  uncle  of  the  spurious  nature  of 
bis  title  and  possession,  appellee  succeeded 
by  correspondence  in  counteracting  in  Palms* 
mind  the  effect  of  his  nephew's  communica- 
tion, and  persuaded  him  that  the  latter  had 
misrepresented  the  facts  as  to  the  land,  with 
the  intent  to  ultimately  secure  It  himself  at 
a  price  less  than  Its  true  value.  Twice,  or 
oftener,  appellee,  when  complaint  was  re- 
ceived from  Palms  that  he  had  been  inform- 
ed trespasses  were  being  committed  upon  tbe 
land  and  timber  destroyed,  wrote  him.  In 
substance,  that  such  trespasses  did  not  re- 
sult in  serious  injury  to  the  land;  intimated 
that  they  were  inadvertently  committed  by 
owners  of  some  of  tbe  tracts  Included  in  cer- 
tain excepted  surveys  covered  by  the  May- 
Martin  patent  and  In  Ignorance  of  the  true 
location  of  their  lines;  and  explained  that 
he  had  not  instituted  suits  against  the  tres- 
passers, whom  he  designated  "excluslonlsts," 
as  there  might  be  difficulty  in  establishing 
the  lines  between  some  of  the  excepted  tracts 
and  these  "excluslonlsts"  and  tbe  land  of 
Palms  covered  by  the  May-Martin  patent 
It  seems  apparent  from  the  record  that  the 
supposed  trespassing  Palms  complained  of 
was  not  done  by  the  so-called  "excluslon- 
lsts" at  all,  but  by  persons  or  their  vendees 
In  the  actual  adverse  possession  and  claim- 
ing to  be  the  owners  of  tbe  land  covered  by 
tbe  May-Martin  patent  and  deed  from  Web- 
ster to  Palms.  It  seems  further  apparent 
that  these  facts,  though  knovm  to  appellee, 
were  not  revealed  by  him  to  Palms,  notwith- 
standing his  undertaking  to  keep  the  latter 
advised  of  all  that  occurred  concerning  the 
land. 
We  are  unable  to  find  that  appellee  ren- 
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dered  any  real  or  valuable  service  to  his  em- 
ployer. He  may  have  done  some  work  In 
tracing  and  making  an  abstract  of  Palms' 
supposed  paper  title;  but  the  report  of  this 
work  was  unaccompanied  with  any  communi- 
cation of  the  valid  claims  or  adverse  posses- 
sion of  the  occupants  of  the  land,  which  In 
law  and  in  fact  made  Palms'  title  worthless. 
Nor  did  he  make  any  effort  to  Induce  the 
occupying  claimants  to  abandon  their  pos- 
session of  the  land.  It  Is  true  litigation  over 
the  laud  would  have  resulted  In  no  benefit  to 
appellee's  client;  but  he  should  have  frankly 
advised  the  client  of  the  true  situation,  In- 
stead of  concealing  It  from  him.  Such  In- 
formation would  doubtless  have  convinced 
the  latter  of  the  worthless  character  of  his 
title,  caused  him  to  abandon  bis  claim  to  the 
land,  and  enabled  him  to  avoid  the  expense 
In  taxes  and  salary  to  appellee  to  which  he 
was  subjected.  In  any  event,  If  appellee  had 
given  such  advice,  and  the  client  had,  In  the 
face  thereof,  persisted  in  claiming  the  land, 
paying  the  taxes  thereon,  and  to  appellee  a 
salary  for  such  services  as  the  latter  render- 
ed under  the  contract  t>etween  them,  such 
conduct  would  have  relieved  appellee  of  any 
responsibility  as  to  results,  and  estopped 
Palms  or  his  administrators  to  demand  a  re- 
turn of  the  sums  paid  him.  It  does  not  ap- 
pear that  any  material  effort  was  made  by 
appellee  to  procure  a  purchaser  for  the  land, 
which  he  agreed  to  assist  in  doing  and  claims 
to  have  rendered  some  service  to  his  client 
In  attempting  to  accomplish.  It  is  true 
prospective  purchasers  occasionally  presented 
themselves,  but  It  does  not  appear  that  they 
were  taken  by  appellee  ,  to  see  the  land. 
Whether  this  was  because  inspection  of  the 
land  would  bare  disclosed  to  the  intending 
purchaser  Its  actual  possession  by  others,  or 
whether,  as  intimated  in  the  record,  appellee 
was  apprehensive  of  bodily  Injury  to  himself 
or  others,  contemplating  t^e  purchase  of  the 
land,  from  the  persons  In  possession,  we  are 
unable  to  say;  but,  whatever  the  deterrent, 
it  seemed  sufficient  to  keep  him  off  the  land. 
The  law  Is  emphatic  In  its  denunciation  of 
anything  amounting  to  deception  or  fraud 
on  the  part  of  the  attorney  toward  the  cli- 
ent; and  It  Is  the  policy  of  the  courts,  where 
complaint  Is  made  by  the  client,  to  examine 
critically  transactions  between  them,  that  the 
rights  of  the  client  may  be  protected  against 
any  attempt  of  the  attorney  to  secure  any  ad- 
vantage to  himself.  In  such  case  proof  of  ac- 
tual fraud  is  not  necessary  In  order  for  the 
client  to  obtain  relief.  The  confidential  rela- 
tion being  established,  any  disadvantage  re- 
sulting to  the  client  from  a  transaction  with 
the  attorney  will  be  held  sufficient  to  author- 
ize the  court  to  interfere  In  behalf  of  the  for- 
mer. The  doctrine  referred  to  Is  thus  discussed 
In  Story's  Equity  Jurisprudence,  S  310:  "It  is 
obvious  that  this,  relation  (of  Client  and  attor- 
ney or  solicitor)  must  give  rise  to  great  confi- 
dence between  the  parties  and  the  very  strong 
Influeoce  over  the  actions  and  rights  and  in- 


terests of  the  client  The  situation  of  an 
attorney  or  solicitor  puts  it  in  his  power  to 
avail  himself  not  only  of  the  necessities  of 
his  client  and  of  bis  good  nature,  liberality, 
and  credulity,  to  obtain  undue  advantages, 
bargains,  and  gratuities.  Hence  the  law,  with 
a  wise  providence,  not  only  watches  over  all 
the  transactions  of  parties  in  this  predica- 
ment, but  It  often  Interposes  to  declare  trans- 
actions void  which  between  other  persons 
would  be  held  unobjectionable."  "A  person 
standing  In  the  relation  of  attorney  must 
bring  everything  to  the  knowledge  of  his  cli- 
ent that  he  knows  pertaining  to  such  posi- 
tion. Cases  of  undue  concealment  sometimes 
arise  from  the  relation  of  client  and  attorney. 
In  these  cases  the  law,  in  order  to  prevent 
undue  advantages  from  the  unlimited  confi- 
dence which  the  relation  naturally  creates, 
requires  that  there  must  be  the  utmost  de- 
gree of  good  faith  in  all  transactions  between 
the  parties.  If  there  Is  any  misrepresenta- 
tion, or  any  concealment  of  a  material  fact, 
or  a  just  suspicion  of  artifice  or  undue  influ- 
ence, courts  of  equity  will  Interpose  and  pro- 
nounce the  contract  void,  and  as  far  as  pos- 
sible restore  the  parties  to  their  original 
rights."  Story,  Eq.  Jurisprudence,  SS  19a- 
219-311;  Weeks  on  Attys.  f!  258,  259,  262; 
Burch  V.  Nicholas,  80  S.  W.  1132,  26  Ky.  Law 
Rep.  264.  It  must  not  -be  overlooked  that  in 
such  transactions  as  occurred  between  ap- 
pellee and  the  decedent.  Palms,  the  onus  of 
proving  that  the  former  took  no  advantage 
of  bis  client  is  upon  him;  for,  as  said  in 
8  Greenleaf,  (  253:  "The  great  principle  by 
which  courts  of  equity  are  governed  In  cases 
between  attorneys  and  clients  Is  that  he  who 
bargains  in  the  matter  of  advantage  with  a 
person  placing  confidence  in  him  Is  bound 
to  show  that  a  reasonable  use  has  been  made 
of  that  confidence."  Smith  v.  Thompson's 
Heirs,  7  B.  Mon,  308. 

We  are  of  opinion  that  appellee.  In  his 
dealings  with  the  decedent.  Palms,  failed  to 
manifest  that  skill,  diligence,  and  good  faith 
required  of  an  attorney;  that  his  conduct 
throughout  was  not  such  as  constituted  a  fair 
or  reasonable  use  of  the  confidence  placed 
in  him;  and  that  his  concealment  of  the  true 
state  of  Palms'  title  and  claim  to  the  land 
described  In  the  record  Induced  the  latter 
to  enter  Into  the  contract  between  them,  and 
caused  him  the  unnecessary  outlay  and  ex- 
pense complained  of,  amounting  In  the  ag- 
gregate to  more  than  $10,000.  This  being 
true,  it  was  plainly  the  duty  of  the  lower 
court  to  give  Judgment  against  him  and  lo 
behalf  of  appellants  for  the  amount  Illegally 
received  by  him,  from  and  after  May  17, 
1895,  of  the  decedent.  Palms,  as  salary;  this 
sum  being  all  that  Is  dalmed  by  appellants. 

As  appellants  are  not  seriously  insisting  in 
this  court  upon  a  Judgment  tor  the  taxes 
paid  by  their  decedent  upon  the  19,000  acres 
of  land,  and  the  proof  being  somewhat  in- 
definite as  to  the  amount  thereof,  we  express 
no  opinion  on  that  subject 
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It  was,  however,  error  on  the  part  of  the 
circuit  court  to  aUow  appellee's  counterclaim, 
for  no  legal  services  were  rendered  by  hlni 
under  the  contract  with  Palms  for  which  he 
Is  entitled  to  be  compensated.  Therefore  his 
counterclaim  should  have  been  dismissed.  In 
other  words,  as  said  in  the  extended  opinion 
on  the  former  appeal :  "The  contract  contem- 
plated that  Palms  had  land  for  Howard  to 
look  after,  and  when  there  was  no  land  for 
him  to  look  after  the  contract  ipso  facto  ter- 
minated. When  there  was  no  land  for  How- 
ard to  look  after,  there  was  no  need  of  notice 
by  Palms  to  terminate  the  contract." 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed,  with  directions  to  the  lower  court 
to  set  It  aside  and  enter  In  lieu  thereof  an- 
other in  favor  of  appellant  and  against  ap- 
pellee, for  the  amount  of  salary  paid  the 
latter  by  the  decedent.  Palms,  under  the  con- 
tract between  them,  from  May  17,  1895,  down 
to  the  date  of  his  (the  decedent's)  death,  with 
6  per  cent.  Interest  on  each  payment  from  the 
date  thereof,  and  also  adjudge  the  dismissal 
of  appellee's  counterclaim. 

O'REAR,  C.  X,  not  sitting. 


SMITH  &  NIXON  CO.  v.  LEWIS. 
(Court  of  Appeals  of  Kentucky.    Oct.  22,  1908.) 

Sales   (8   119*)  —  Contracts  —  Rescission  — 

Gbounds. 

A  seller  of  musical  instruments  knew  that 
a  buyer  wanted  a  pianola  piano,  and  knew  that 
the  inHtrument  delivered  was  not  a  pianola. 
The  seller  did  not  inform  the  buyer  of  the  facts, 
and  the  buyer  received  the  instrument  on  the 
seller's  assurance  that  it  was  what  she  wanted. 
Held,  that  the  buyer  might  rescind  the  contract, 
whether  the  seller  made  a  mistake  or  not,  or 
whether  the  buyer  was  injured  or  not. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  293 ;    Dec.  Dig.  i  119.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  ofBcIally  reported." 

Action  by  Elizabeth  P.  Lewis  against  the 
Smith  &  Nixon  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Hardin  H.  Herr,  for  appellant  Samuel  Av- 
rltt,  for  appellee. 

BARKER,  J.  This  action  was  instituted 
by  the  appellee,  Elizabeth  P.  Lewis,  for  the 
purpose  of  obtaining  a  rescission  of  the  con- 
tract by  which  she  purchased  a  piano  from 
the  appellant.  Smith  &  Nixon  Company,  and 
for  the  recovery  from  It  of  the  sum  of  $025 
which  she  paid  for  the  instrument.  The  basis 
of  the  action  Is  the  alleged  fraud  of  the  ap- 
pellant in  delivering  to  her  a  make  of  piano 
different  from  that  she  purchased  and  for 
which  she  paid.  The  defendant.  Smith  & 
Nixon  Company,  denied  all  the  allegations  of 
the  petition;  and,  the  case  coming  on  for 
trial  before  the  chancellor,  he  adjudged  that 


the  contract  of  sale  be  rescinded,  that  the 
appellee  recover  the  amount  paid  for  the 
piano,  and  required  her  to  deliver  to  the  ap- 
pellant the  piano  upon  demand.  Of  this 
judgment,  Smith  &  Nlxdn  Company  Is  com- 
plaining. 

The  facts  are  these:  Mrs.  Lewis  resides 
In  Springfield,  Ky.  Her  daughter,  Mrs.  Man- 
gate,  Is  a  resident  of  Louisville.  The  mother, 
desiring  to  purchase  a  pianola  piano,  which, 
as  we  understand  it,  is  a  piano  containing  an 
attachment  within  called  a  pianola,  which 
automatically  or  mechanically  plays  such 
music  as  is  adapted  to  It,  authorized  her 
daughter  to  locate  such  an  Instrument  and 
ascertain  its  selling  price.  The  daughter, 
in  pursuance  of  this  commission  from  her 
mother,  went  to  the  Smith  &  Nixon  Com- 
pany with  several  relatives  and  told  the 
salesman  who  offered  to  wait  upon  them 
that  she  wanted  to  purchase  a  pianola  piano. 
The  salesman  said  In  reply,  "I  have  Just  what 
you  want,"  and  showed  her  a  Kurtzman 
piano,  with  a  Chase  &  Baker  player  contain- 
ed therein.  Instead  of  a  pianola,  but  did  not 
inform  her  that  the  "player"  was  not  a 
"pianola."  No  purchase  was  made  at  this 
time,  but  subsequently  Mrs.  Lewis  herself 
came  to  Louisville,  and  with  her  daughter 
visited  the  salesrooms  of  Smith  &  Nixon  Com- 
pany, and  again  opened  up  negotiations  for 
a  pianola  piano,  and  again  the  agent  showed  a 
Kurtzman  piano  with  a  Chase  &  Baker  player 
attachment  saying  that  It  was  "Just  what 
they  wanted."  Mrs.  Lewis  was  well  acquaint- 
ed with  the  Kurtzman  piano  and  liked  It  as  a 
musical  instrument ;  but  she  was  not  desirous 
of  purchasing  a  piano  to  be  performed  on  by 
hand.  Not  being  a  musician  herself,  she 
desired  a  pianola  piano,  and  this  was  the 
sole  inducement  to  the  proposed  purchase. 
The  pianola  attachment  Is  adjustable  to  sev- 
eral kinds  of  standard  pianos,  and  It  is  clear 
from  the  evidence  that  Mrs.  Lewis  thought 
the  Kurtzman  piano  exhibited  by  the  sales-, 
man  had  the  pianola  attachment  within.  Up- 
on this  basis  she  bought  the  Instrument  and 
paid  appellant  $625.  The  Instrument  was 
subsequently  packed  and  shipped  to  her  resi- 
dence In  Springfield,  where,  after  a  short 
while,  she  discovered  that  a  Chase  &  Baker 
player  attachment,  entirely  different  from  the 
pianola,  had  been  delivered  to  her  instead  of 
the  instrument  she  desired.  Thereupon  she 
notified  the  appellant  and  demanded  a  return 
of  her  money  and  the  acceptance  by  It  of  the 
musical  Instrument  delivered. 

A  careful  examination  of  the  evidence  in 
this  case  convinces  us  beyond  question  that 
Mrs.  Lewis  asked  for  a  pianola  piano,  and 
that  when  she  made  the  purchase  she  believ- 
ed she  was  getting  this  make  of  Instrument. 
It  is  equally  certain  that  the  Smith  &  Nixon 
Company  did  not  advise  her,  or  do  anything 
which  would  make  her  believe,  she  was  being 
shown  a  piano  with  the  Chase  &  Baker  play- 
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er  attachment  In  It  We  are  further  convinc- 
ed that  she  wonid  not  have  made  the  pur- 
cbaset  had  she  known  the  real  facta.  She 
was  acquainted  with  the  pianola  piano.  Sev- 
eral of  her  friends  had  them.  She  had  heard 
them  perform,  and  was  advised  as  to  the 
merits  of  that  Instrument.  She  knew  nothing 
of  the  Chase  &  Baker  player  attachment. 
She  had  never  heard  of  It  before,  and  at  the 
time  of  the  delivery  of  the  piano  to  her  did 
not  know  that  there  was  such  an  Instrument. 
We  do  not  think  the  testimony  for  appellant 
substantially  militates  against  that  of  the 
appellee  on  this  question.  It  Is  true,  it  un- 
dertook to  establish  that  the  Chase  &  Baker 
player  Is  as  good  as,  if  not  better  than,  the 
pianola ;  and  this  may  be  true  for  aught  we 
know.  But  Mrs.  Lewis  was  entitled  to  that 
which  she  purchased,  and  not  some  other  In- 
strument We  cannot  agree  to  the  position 
of  counsel  for  appellant  that  Mrs.  Lewis  and 
her  daughter  were  put  upon  their  guard  by 
the  statement  of  the  salesman  that  appellant 
was  no  longer  agent  for  the  Weber  piano; 
that  t>elng  one  of  the  makes  of  piano  to  which 
the  pianola  player  attachment  is  adapted. 
These  ladles  were  not  familiar  with  the  dif- 
ferent kinds  of  pianos  and  their  adaptation 
to  the  pianola  attachment  There  are  at  least 
four  standard  pianos  to  which  the  pianola 
player  attachment  is  adjustable,  and  the  pro- 
posed purchaser  did  not  know,  or  have  any 
reason  to  believe,  that  the  Kurtzman  piano 
was  not  adapted  to  the  pianola  player  attach- 
ment The  evidence  does  not  diow  that  Mrs. 
Lewis  or  her  daughter  could  have  seen  or 
kuown  that  the  player  attachment  they 
were  buying  was  the  Chase  &  Baker  make, 
and  not  the  pianola.  On  the  contrary,  we 
think  a  preponderance  of  the  testimony  shows 
that  this  fact  could  only  have  been  ascertain- 
ed by  a  careful  examination.  Especially  was 
the  fact  not  readily  obvious  to  novices,  al- 
though professional  players  might  detect  the 
difference  at  once.  We  have  no  doubt  of  Mrs. 
Lewis'  sincerity  In  the  premises,  or  that  as 
soon  as  she  discovered  the  error  which  had 
occurred  she  notified  the  defendant  (appel- 
lant) and  demanded  a  rescission  of  the  con- 
tract The  evidence  clearly  shows  there  is 
a  marked  difference  between  a  pianola  and 
the  Chase  A  Baker  player.  We  do  not,  of 
course,  undertake  to  adjudge  the  merits  of 
these  respective  instruments,  or  to  draw  In- 
vidious comparisons  between  them;  but  that 
there  is  a  difference  Is  clearly  established  in 
the  record. 

We  do  not  find  it  necessary  to  enter  into 
a  discussion  of  the  question  as  to  whether 
or  not  the  Smith  &  Nixon  Company  innocent- 
ly made  a  mistake  In  the  transaction  which 
took  place  between  it  and  the  appellee.  The 
question  before  us  is  not  whether  the  seller 
made  a  mistake  as  to  the  merits  of  the  in- 
strument It  was  selling,  and  therefore  there 
Is  no  room  for  the  application  of  the  prin- 
ciple, contended  for  by  counsel  for  appellants, 


that  a  rescission  of  a  sale  of  property  will 
not  be  had  where  the  representation  as  to 
the  merits  is  innocently  made,  and  is  there- 
fore without  moral  turpitude.  There  is  no 
evidence  here  that  the  Chase  &  Baker  play- 
er attachment  delivered  to  Mrs.  Lewis  is  In 
any  wise  defective.  On  the  contrary,  we  are 
Impressed  with  the  fact  that  it  was  all  that 
the  Chase  &  Baker  make  of  Instrument 
should  be;  but  it  was  not  what  Mrs.  Lewis 
purchased.  She  paid  her  money  for  a  pianola 
piano,  and  was  entitled  to  that  or  a  return 
of  her  money.  The  evidence  shows  that 
Smith  &  Nixon  Company  had  lost  the  agency 
for  the  pianola  player,  and  that  it  was  at 
the  time  of  the  purchase  alone  controlled  by 
another  firm.  It  had  the  agency  for  the 
Chase  &  Baker  player  attachment  and  was 
doubtless  honestly  of  the  belief  (and  this 
belief  may  be  well  founded)  that  the  Chase 
&  Baker  player  attachment  is  as  good  as,  or 
better  than,  the  pianola ;  but  as  said  before, 
the  evidence  shows  that  Mrs.  Lewis  desired 
a  pianola  player,  and  not  a  Chase  &  Baker, 
and  that  she  made  the  purchase  of  the  Kurtz- 
man  piano  upon  the  assurance  of  the  appel- 
lant's agent  that  it  was  "Just  what  she  want- 
ed." As  she  bad  asked  for  a  pianola  player, 
she  assumed  that  the  Kurtzman  piano  con- 
tained ttiat  instrument  as  that  was  what  she 
wanted. 

We  do  not  feel  that  It  is  necessary  to  a 
proper  decision  of  this  case  to  follow  coun- 
sel for  appellant  in  the  discussion  of  the 
question  as  to  whether  or  not  appellee  was 
Injured  by  the  delivery  to  her  of  the  Chase  & 
Baker  attachment,  instead  of  the  pianola. 
A  consideration  of  that  principle  would  be 
applicable  if  the  question  before  us  was 
whether  or  not  the  article  purchased  was  in 
quality  as  represented.  If  that  were  the 
question,  of  course,  if  the  purchaser  was  not 
injured  she  would  have  no  cause  of  action, 
either  for  a  rescission  or  damages.  The 
question  for  adjudication  here  Is  quite  differ- 
ent from  that  suggested  by  counsel.  Here 
the  question  Is  whether  the  purchaser  has 
received  what  she  purchased.  It  may  be  il- 
lustrated by  the  supposition  that  one  sent  bis 
servant  with  money  to  bis  grocer  for  the 
purchase  of  Mocha  coffee,  and  the  grocer 
should  deliver  to  him  Rio  or  Java,  or,  to  use 
another  Illustration,  if  one  sent  to  a  dealer 
for  a  saddle  horse,  and  should  have  delivered 
to  him  an  animal  suited  only  for  harness 
purposes.  In  neither  of  the  supposed  cases 
could  It  be  urged  that  the  purchaser  would 
t>e  bound  to  show.  In  order  to  have  rescission 
of  the  contract  and  the  return  of  his  money, 
that  he  had  been  really  injured  by  the  sul>- 
stltution  of  one  brand  of  coffee  for  another, 
or  of  the  harness  horse  for  the  saddle  horse ; 
nor  would  the  court  In  such  a  case  inquire 
whether  tjie  substitution  was  fraudulent  or 
the  purchaser  injured.  The  appellant  knew 
that  the  appellee  wanted  a  pianola  player, 
and  it  knew  that  the  instrument  it  was  de- 
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liverlDe  was  a  Chase  &  Baker  player.  The 
court  will  not  atop  to  inquire  wtiether  It 
honestly  snpposed  the  Chase  ft  Baker  was  as 
good  as  the  pianola,  or  whether  or  not  appel- 
lee has  been  injured.  In  the  selection  ot 
mnsical  instruments,  taste  and  sentiment 
enter  largely  as  ingredients;  and  where,  as 
In  a  case  like  this,  that  which  was  purchased 
has  not  been  delivered,  the  court  will  remedy 
the  wrong. 
Judgment  afiSrmed. 


NEALE  v.  WRIGHT. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  29,  1908.) 

COBPORATIONS   (§    117*)— SaLK  OF   STOCK— RE- 
SCISSION—MUTUAL   MmAKE. 

Where  the  parties  to  a  sale  of  stock  acted 
on  the  Bopposition  that  the  published  statements 
of  the  affairs  of  the  corporation  were  true,  in 
which  case  the  stock  would  be  worth  par,  where- 
as under  the  true  state  of  affairs,  the  statement 
as  to  amount  of  merchandise  on  hand  being 
grossly  false,  the  stock  was  worthless,  the  pur- 
chaser has  a  right  to  rescission  for  mutual  mis- 
take. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  5CW;    Dec.  Dig.  >  117.*] 

Appeal  from  Circuit  Court,  Graves  County. 

"To  be  officially  reported." 

Action  by  R.  F.  Wright  against  H.  C.  Neale. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

W.  J.  Webb,  Speight  &  Deane,  and  Webb 
&  Seay,  for  appellant  Robbins  &  Thomas, 
for  appellee. 

HOB  SON,  J.  On  January  16,  1907,  R.  F. 
Wright  conveyed  to  H.  C.  Neale  a  tobacco 
bam  and  the  lot  on  which  it  stood,  worth 
$2,000,  for  20  shares  of  the  common  stock 
of  the  May  Pants  Company,  of  the  par  value 
of  1100  each.  On  September  2,  1907,  Wright 
brought  this  action  against  Neale  to  cancel 
the  deed  on  the  ground  that  the  stock  of  the 
May  Pants  Company,  which  Neale  represent- 
ed to  him  to  be  worth  at  least  par,  was  then 
of  no  value,  and  that  Neale  knew  the  con- 
dition of  the  company  and  had  perpetrated  a 
fraud  on  him.  It  was  also  alleged  that  Neale 
was  vice  president  and  a  director  in  the  cor- 
];K>ratlon,  and  that  he  had  knowingly  caused 
to  be  published  false  statements  of  its  con- 
dition, when,  if  the  truth  had  been  published, 
the  statements  would  have  shown  that  the 
stock  was  worth  nothing.  Neale  filed  an 
answer,  denying  the  allegations  of  the  peti- 
tion. Proof  was  taken,  and  on  final  hearing 
the  court  adjudged  Wright  the  relief  sought 
Neale  appeals. 

The  May  Pants  Company  was  Incorporated 
in  the  year  1890,  with  a  capital  stock  ot  |35,- 
000,  paid  In.  It  was  managed  by  seven  di- 
rectors, a  president  and  vice  president,  gen- 
eral manager,  secretary,  and  treasurer.  The 
affairs  of  the  company  were  in  fact  managed 
by  the  general    manager.   C.  A.   McDonald. 


McDonald  made  rejwrts  to  the  directors, 
which  showed  that  during  the  first  three 
years  of  its  business  the  corporation  had  ac- 
cumulated a  surplus  amounting  to  $35,000, 
and  it  then  doubled  its  capital  stock  and 
issued  to  its  stockholders  stock  amounting  to 
$S5,000,  In  lieu  of  the  accumulated  surplus 
standing  to  their  credit  After  this  things 
went  on  as  before,  McDonald's  statements 
showing  that  the  company  was  making  large 
profits.  In  November,  1906,  by  his  report, 
he  showed  that  the  company  had  a  net  capi- 
tal at  that  time  which  made  the  stock  worth 
book  value  $161  to  the  share.  They  then 
Issued  to  each  stockholder  as  much  stock  as 
he  had,  or  doubled  the  stock  of  the  company 
a  second  time,  each  stockholder  paying  in 
39  cents  to  the  dollar;  the  39  cents  to  the 
dollar  so  paid  In  and  the  61  cents  of  accumu- 
lated profits  making  ttie  face  value  of  the 
new  stock.  After  this  had  been  done,  Mc- 
Donald, in  November,  190G,  resigned  as  gen- 
eral manager  and  was  followed  by  E.  G. 
Mlnton.  In  January  following  the  trade  was 
made  between  Neale  and  Wright,  and  In  the 
following  April  Mlnton  took  an  invoice, 
which  showed  that,  instead  of  the  company's 
having  on  hand  $104,826.13  of  merchandise 
In  November,  It  in  fact  had  on  band  only 
$47,437.18;  the  difference  being  $147,388.95. 
Mlnton  communicated  his  discovery  to  the 
president  and  the  vice  president,  Neale ;  but 
they  concluded  to  say  nothing  about  it,  in  the 
hope  that  the  company  could  work  out,  and  a 
statement  was  then  Issued  which  showed 
the  company  In  even  better  condition  than 
McDonald's  statement  had  showed  it  in  No- 
vember. Thus  things  went  along  until  the 
following  August  when  some  of  the  directors, 
learning  of  the  condition  of  things  promulgat- 
ed it.  Wright  at  once  appealed  to  Neale  to 
deed  him  back  his  property,  which  he  refus- 
ed to  do,  and  this  suit  followed. 

There  is  little  or  no  conflict  In  the  evidence 
as  to  the  material  facts  of  the  case.  The 
company,  instead  of  having  a  surplus  in  No- 
vember, had  lost  money,  and  the  company's 
common  stock  was  worth  nothing.  Neale 
and  Wright  were  both  directors  in  the  com- 
pany, and  neither  knew  its  real  condition, 
although  Neale  did  know  that  McDonald's 
statement  was  padded  to  the  extent  of  10 
per  cent.  This  he  did  not  disclose  to  Wright, 
supporing,  as  he  says,  that  the  company 
would  soon  make  that  up.  The  directors  in 
a  company  are  its  managing  agents.  It  is 
their  duty  to  publish  true  statements  of  the 
affairs  of  the  corporation.  The  published 
statements  of  the  affairs  of  this  corporation 
were  so  manifestly  untrue  that  if  Neale 
had  transferred  the  stock  to  a  stranger,  who 
had  bought  it  upon  the  faith  of  the  state- 
ments published  by  the  directors,  clearly  he 
would  not  be  allowed  to  say  that  he  did  not 
know  the  condition  of  the  corporation,  and 
to   keep   the   purchaser's  money,   who  had 
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bought  the  stock  relying  upon  the  truth 
of  the  statements.  But  it  Is  insisted  that  as 
Neale  and  Wright  were  both  directors  in 
the  company,  one  Is  as  much  to  be  charged 
with  knowing  the  truth  as  the  other,  and 
that,  if  Neale  had  bad  stock  and  sold  it  to 
Wright,  the  latter  cannot  complain.  There 
is  much  force  in  this.  But  there  is  another 
ground  upon  which  the  judgment  may  be 
rested.  Conceding  that  Neale  and  Wright 
were  both  equally  Ignorant  of  the  true  condi- 
tion of  the  corporation,  and  that  they  were 
equally  innocent  as  to  the  false  statements 
which  had  been  published,  sftlll  we  hare  the 
fact  that  both  of  them  acted  upon  the  sup- 
position that  the  statements  which  bad  been 
published  as  to  the  condition  of  the  corpora- 
tion were  true.  When  Neale  delivered  this 
stock  to  Wright,  he  supposed  that  the  cor- 
poration had  $194,826.13  of  merchandise  in 
November,  and  so  did  Wright  If  Wright 
had  known  that  It  had  only  $47,437.18  worth 
of  merchandise,  he  would  not  have  taken  the 
stock  for  his  barn.  They  both  traded  upon 
the  supposition  that  the  corporation  had 
$147,380.95  worth  of  merchandise,  which  it 
did  not  have.  This  diCterence  rendered  the 
common  stock  worthless.  Wright  was  not 
proposing  to  sell  his  barn  for  worthless 
stock,  and  Neale  was  not  proposing  to  buy 
his  barn  with  such  stock.  They  both  acted 
upon  the  supposition  that  the  company  had 
the  goods  which  had  been  reported  to  them. 

^\'hat,  then,  are  the  rights  of  the  parties? 
In  Bell  V.  Trult,  9  Bush,  237,  a  deed  was 
executed  In  consequence  of  the  mutual  mis- 
take of  the  lessor  and  lessee  as  to  the  exis- 
tence of  oil  on  the  land.  It  turned  out  that 
there  was  no  oil  on  the  land,  and  it  was  held 
that  the  lease  should  be  rescinded,  follow- 
ing the  rule  laid  down  in  Llggett's  Adm'r  v. 
Ashley,  5  Lltt.  178,  where  the  court  said:  "A 
mistake  which  was  thus  common  to  both 
parties,  and  which  was  cansed  by  the  fault 
of  neither,  ought,  most  Indisputably,  to  be 
relieved  against  in  a  court  of  equity."  In 
Ruftner  v.  Ridley,  81  Ky.  165,  It  was  held 
that  where,  in  the  sale  of  land,  there  Is  an 
innocent  and  mutual  misapprehension  as  to 
the  quantity  conveyed,  where  the  contract 
has  been  executed,  if  the  deficiency  Is  so 
great  as  to  amount  to  a  failure  of  considera- 
tion for  the  purchase,  the  court  will  direct  a 
rescission.  In  Rowland  v.  Cox,  121  Ky.  341, 
80  S.  W.  215,  the  person  who  was  boring  a 
well  reported  that  the  drill  had  struck  a 
crevice,  and  when  it  went  down  again  be- 
came fastened,  and  after  this  they  found 
oil  had  run  In.  An  examination  showed  oil 
In  the  well,  and  there  were  several  sales 
and  purchases  of  an  Interest  in  the  well, 
made  by  persons  who  innocently  believed 
that  oil  had  l>eeu  struck.  The  seller  and  the 
purchaser  were  both  deceived;  the  fact  be- 
ing that  the  person  who  was  boring  the  well 
had  simply  poured  oil  in  it.     It  was  held 


that  the  conveyances  should  be  rescinded  on 
the  ground  of  mutual  mistake  and  a  total 
failure  of  consideration.  In  that  case  the 
court  distinguished  such  transactions  from 
those  where  parties  have  knowingly  entered 
into  a  speculative  contract  in  which  they  in- 
tentionally speculated  as  to  the  result,  on  the 
ground  that  these  transactions  were  had  on 
the  idea  that  oil  had  been  struck,  when  in 
fact  and  in  truth  simply  a  fraud  bad  been 
perpetrated.  Persons  who  deal  in  the  stock 
of  corporations  necessarily  enter  Into  spec- 
ulative contracts,  and  they  will  not  be  or- 
dinarily released  simply  because  the  stock 
turns  out  to  be  worth  less  than  it  was  sup- 
posed to  be  worth.  But  here  the  stock  which 
Neale  transferred  to  Wright  for  the  land 
was  of  no  value.  As  the  fact  proved,  he  re- 
ceived no  consideration  for  his  land.  The 
parties  were  dealing  upon  the  supposition 
that  the  corporation  bad  about  four  times  as 
much  merchandise  as  It  in  fact  had.  Their 
trade  was  made  upon  the  supposed  condition 
of  the  corporation.  There  was  a  mutual 
mistake,  induced  by  the  statements  of  the 
condition  of  the  corporation  which  had  been 
promulgated.  They  were  both  deceived;  but 
when  the  truth  appears,  and  it  is  shown 
that  there  Is  a  total  failure  of  consideration 
for  the  deed,  It  will  be  canceled  In  equity. 
Judgment  affirmed. 


DOTSON  V.  CARTER. 
(Court  of  Appeals  of  Kentucky.    Oct.  22,  1908.) 

1.  Pleadinq    (i   245*)— AiCENDUENT— Pvri> 

TION. 

_  Plaintiff   held   under   execution   sale   land 

which  defendant,  the  original  owner,  brought 
suit  to  redeem,  in  whicli  he  recovered  judgment 
against  plaintiff  for  money  paid  to  redeem,  the 
court  holding  that  there  had  been  no  agreement 
for  redemption ;  but  on  appeal  it  was  held  that 
there  was  a  right  to  redeem,  and  defendant  wag. 
entitled  to  the  land  upon  payment  of  an  addi- 
tional sum.  Plaintiff  sued  to  vacate  the  judg- 
ment and  a  conveyance  from  him  to  defendant 
of  part  of  the  land,  alleging  that  before  appeal 
the  parties  had  compromised ;  plaintiff  making 
the  conveyance  and  repaying  to  defendant  the 
sum  found  to  have  been  paid  by  him,  the  rest  of 
the  land  to  be  plaintiff's,  and  no  appeal  to  be 
taken.  Held,  that  an  amendment  of  the  peti- 
tion, after  issues  joined,  by  setting  up  plaintiff's 
title  to  portions  of  the  land  through  another 
than  the  purchaser  on  execution,  was  properly 
refused,  where  the  evidence  to  support  the  claim 
was  unsatisfactory  and  not  sufficient  to  sustain 
a  judgment  on  the  question. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  |§  653-650;    Dec.  Dig.  {  245.*] 

2.  COMPBOMISE  AND  SETTLEMENT  ($  23*)— EVI- 
DENCE. 

Evidence  held  to  support  a  finding  that  no 
compromise  and  settlement  of  a  suit  was  made. 
[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Dec.  Dig.  g  23.*] 

3.  Judgment  (S  464*)  —  Equitable  Relief  — 
Relief  Awarded. 

Where  plaintiff  had  paid  defendant  money 
upon  rendition  of  a  judgment  in  a  previoas  liti- 
gation between  them,  in  the  belief  that  the  case 
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ivas  settled  and  that  no  appeal  wonld  be  taken, 
but  defendant  appealed  and  obtained  a  more  fa- 
vorable judgment,  plaintiff's  suit  to  set  aside 
the  judgment  because  of  the  supposed  com- 
promise should  not  be  dismissed,  upon  a  finding 
that  there  was  no  compromisej  without  giving 
him  judgment  for  the  money  mistakenly  paid. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  §  464.*] 

Appeal  from  Circuit  Court,  Pike  County. 
"Not  to  be  officially  reported." 
Action  by  Q.  W.  Dotson  ngalnst  H.  S.  Car- 
ter to  vacate  a  Judgment,  Bet  aside  a  con- 
veyance, etc.  Judgment  of  diBmlssal,  and 
plaintiff  appeals.  Reversed  and  remanded 
with  directions. 

J.  M.  Roberson,  Hazelrlgg,  Ctaenault  & 
Ilazelrlgg,  and  J.  F.  Butler,  for  appellant 
W.  S.  Pryor,  for  appellee. 

LASSING,  J.  The  history  of  the  trans- 
actions out  of  which  the  litlgntlOD  Involved 
In  this  appeal  grows  Is  fully  set  out  In  the 
case  of  Carter  v.  Dotson,  92  S.  W.  600,  29  Ky. 
Law  Rep.  155.  It  appears  that  Carter  had 
failed  In  business,  and  a  homestead  was  as- 
signed to  him  out  of  certain  lands  which  he 
owned,  and  the  balance  of  his  land  was  sold 
under  an  execution  to  pay  his  debta  One 
Campbell  became  the  purchaser  thereof.  He 
later  assigned  hlB  bid  and  purchase  to  G.  W. 
Dotson,  and  It  was  the  contention  of  Carter 
that  Dotson  took  this  assignment  with  the 
understanding  and  agreement  that  he  was 
to  hold  it  for  Carter  until  he  had  paid  to 
him  (Dotson)  the  purchase  money,  when  the 
land  was  to  be  transferred  to  Carter.  Carter 
claimed  he  had  paid  to  Dotson  the  full 
amount  of  the  purchase  price  and  demanded 
the  land.  Dotson  denied  the  agreement  to 
redeem,  though  admitting  that  Carter  had 
paid  to  him  the  sum  of  $-"25.  This,  how- 
ever, he  said  was  in  satisfaction  of  an  old 
logging  debt,  due  him  on  a  logging  contract, 
and  was  not  a  payment  on  the  land.  On  the 
trial  in  the  circuit  court  a  Judgment  was 
entered  to  the  effect  that  there  was  no  agree- 
ment between  Carter  and  Dotson  by  which 
Carter  had  a  right  to  redeem  the  land;  but 
the  court  further  found  that  Dotson  had  re- 
ceived from  Carter  $325  for  the  purpose  of 
redeeming  this  land,  and  not  In  satisfaction 
of  an  old  debt,  and  he  gave  Carter  a  Judg- 
ment and  lien  on  the  land  In  question  for 
this  amount.  Thereafter  Carter  prayed  an 
appeal  from  that  Judgment,  and  upon  consid- 
eration here  the  Judgment  of  the  circuit 
court  was  reversed — it  being  held  that  there 
was  an  agreement  between  Carter  and  Dot- 
son  by  the  terms  of  which  Carter  was  to 
have  the  land  back  upon  the  payment  by 
him  to  Dotson  of  the  purchase  price,  to  wit, 
$802.88;  that  all  of  said  sum  had  been  paid 
by  Carter,  except  $47  and  Interest;  that  Dot;- 
son  had  a  lien  upon  the  land  to  secure  him 
in  this  amount;  and  that  when  it  was  paid 
the  land  belonged  to  Carter. 


When  the  mandate  from  this  court  was 
filed  In  the  Pike  circuit  court,  Dotson  brought 
a  suit  In  equity,  in  which  he  prayed  that  the 
order  and  Judgment  in  the  case  of  Carter 
V.  Dotson  be  vacated  and  set  aside,  and  held 
for  naught,  and  that  the  deed  conveying  the 
land  to  Carter  be  canceled,  because  be  and 
Carter  had,  at  the  time  of  the  rendition  of 
the  Judgment  in  the  Pike  circuit  court  ap- 
pealed from,  settled  and  compromised  all  of 
their  differences  by  his  paying  to  Carter  the 
$525,  with  Interest  to  that  date,  amounting 
to  $027.37,  and  the  costs  of  the  action, 
amounting  to  something  like  $100,  and  sur- 
rendering to  the  use  of  Carter  a  certain 
house  and  lot  and  barn  and  lot,  to  be  held  by 
him  during  life;  the  remainder  of  the  land 
In  litigation  to  be  the  property  of  Dotson, 
and  no  appeal  to  be  taken.  He  alleged  that 
this  compromise  was  entered  Into  In  good 
faith,  and  that,  believing  tliat  the  litigation 
had  been  settled,  he  paid  to  Carter  and  his 
attorneys,  by  check,  the  $627.37  aforesaid  and 
the  costs  of  the  litigation.  He  asked  that 
their  compromise  and  agreement  be  enforced, 
but,  If  this  could  not  be  done,  then  that 
Carter  he  required  to  return  to  him  the  mon- 
ey which  he  had  thus  obtained  In  the  set- 
tlement and  compromise,  with  Interest  from 
the  date  of  its  payment.  Carter  answered, 
denying  the  compromise  in  toto,  admitted 
the  payment  of  the  money,  but  claimed  that 
it  was  due  him  for  reasonable  rent  of  the 
land  in  question  during  the  time  that  Dot- 
son  had  held  it  Issue  was  Joined  on  these 
questions,  and  later  Dotson  offered  to  file 
an  amended  pleading,  in  which  he  set  up 
and  claimed  title  to  certain  portions  of  the 
land  in  question  through  a  source  other  than 
Campbell,  the  purchaser  at  the  Carter  sale. 
The  court  refused  to  permit  this  pleading  to 
be  filed,  and  upon  final  hearing  dismissed 
the  petition  of  plaintiff,  Dotson,  with  Judg- 
ment for  costs.  From  this  finding  and  Judg- 
ment of  the  court  Dotson  prosecutes  this 
appeal. 

The  first  question  of  which  we  will  dispose 
Is  the  ruling  of  the  court  in  refusing  to  per- 
mit the  amended  pleading  to  be  filed.  An  ex- 
amination of  the  evidence  offered  by  Dotson 
in  support  of  his  claim  to  title  through  a 
source  other  than  the  Campbell  purchase 
shows  that  it  was  very  hazy  and  not  at  all 
satisfactory;  and  under  the  circumstances, 
and  coming  at  the  time  it  did,  we  are  of 
opinion  that  the  court  did  not  err  In  re- 
fusing to  permit  this  pleading  to  be  flled. 
Still,  even  if  he  had  permitted  it  to  be  flled. 
the  proof  offered,  upon  this  point  would  not 
have  supported  a  Judgment  In  favor  of  Dot- 
son  upon  this  question. 

As  to  whether  or  not  the  compromise  was 
made,  as  alleged  by  Dotson,  much  proof  has 
been  taken.  He  and  his  witnesses  testified 
that  the  proposition  to  compromise  was  made 
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to  Carter  through  his  attorney,  Yanover,  and 
that  they  anderatood  through  him  that  it 
was  accepted,  and  that  with  that  understand- 
ing the  money  was  paid  by  check  to  Carter's 
attorneys,  and  was  indorsed  by  them,  and 
by  him  as  well,  and  the  money  drawn  there- 
on. Carter  emphatically  denies  that  the 
compromise  was  made  at  all,  or  that  he  au- 
thorized or  consented  that  any  one  might 
compromise  his  claim  for  bim.  All  admit 
that  he  was  not  present  when  the  compro- 
mise was  first  discussed  with  Vanover,  and, 
while  some  of  the  witnesses  say  that  after 
Yanover  had  talked  with  him  in  regard  to 
the  matter  and  returned,  and  Just  l>efore  re- 
ceiving the  money.  Carter  said  it  was  all 
right,  and  they  understood  that  he  assented 
to  a  compromise.  Still,  on  the  other  hand, 
their  evidence  does  not  go  far  enough  to 
show  that  he  was  consenting  that  the  case 
be  settled  and  compromised  upon  the  terms 
indicated,  or  at  all.  There  are  certain  por- 
tions of  the  Judgement,  which  was  entered  at 
that  time,  which  look  as  though  the  parties 
themselves  understood  that  the  case  was  ad- 
Justed,  while,  on  the  other  hand,  Carter  is 
positive  that  it  was  not  compromised,  and  his 
lawyer,  Yanover,  says  that  he  took  the  mon- 
ey, hoping  to  succeed  in  getting  his  client 
to  agree  that  the  matter  might  end  there,  but 
not  that  there  was  any  comprc»nise  as  al- 
leged, or  at  all.  The  fact  that  an  appeal 
was  prosecuted  by  Carter  rather  lends  color 
to  his  contention  that  he  had  never  agreed 
to  the  compromise. 

Of  course,  if  these  parties  had  agreed  up- 
on the  terms  by  wMch  the  litigation  between 
them  was  to  be  settled  and  stopped,  and  Dot- 
son  paid  his  money  in  furtherance  of  such 
agreement.  Carter  should  l>e  made  to  live  up 
to  It;  but,  under  the  circumstances,  we  are 
of  opinion  that  the  proof  does  not  support 
the  contention  that  the  compromise  was 
made.  The  record  shows  that  Carter  was 
an  old  man,  then  past  SI  years  of  age.  He 
was  not  at  all  satisfied  with  the  Judgment  as 
rendered  by  the  circuit  court,  and  the  most 
that  can  be  made  out  of  the  testimony  of  his 
lawyer  Is  that  he  accepted  the  amount  of 
the  Judgment  which  the  circuit  court  gave 
his  client  and  endeavored  to  get  his  client 
to  take  that  sum  and  stop  the  litigation. 
This,  however,  falls  short  of  establishing  an 
agreement  on  the  part  of  Carter  to  do  so. 
The  witnesses  in  the  country,  who  testified 
that  Carter  told  them,  shortly  after  the  term 
of  court  at  which  this  case  was  tried,  that 
the  case  was  settled  by  Dotson  getting  the 
land  and  him  getting  the  money,  added  no 
weight  to  the  claim  of  Dotson  that  it  was 
compromised;  for,  in  making  the  statements 
that  he  did,  Carter  was  but  telling  his  in- 
quiring friends  what  the  Judgment  of  the 
court  was.  for  that  is  exactly  what  the  Judg- 
ment provided — that  he  should  have  the 
money  and  Dotson  the  land — and  this  view 
of  the  testimony  is  strengthened,  especially 


by  one  witness,  who  asked  him  U  he  was 
satisfied,  and  his  response  was  that  lie  bad 
to  be.  On  this  branch  of  the  litigation  the 
chancellor  correctly  found  that  no  compro- 
mise and  settlement  of  the  litigation  between 
appellant  and  appellee  was  liad,  though  the 
pleadings  showed  that  appellant  had  paid  to 
appellee  $627.37  on  the  0th  of  May,  1904,  un- 
der the  mistaken  idea  and  belief  that  he 
was  settling  the  differences  between  Carter 
and  himself  and  getting  the  land  in  question. 

Since  the  evidence  does  not  support  the 
contention  that  the  litigation  was  compromis- 
ed and  adjusted.  Carter  should  not  l>e  per- 
mitted to  retain  appellant's  money,  and  the 
court  erred  in  dismissing  his  petition  wltliout 
giving  him  a  Judgment  for  the  money,  which 
he  had  thus  paid  through  a  mistake  to  Car- 
ter for  the  land.  The  effort  of  Carter  to 
claim  this  money  as  due  him  for  rent  is  not 
tenable.  The  use  of  the  place  to  Dotson 
while  in  his  possession  was  not  worth  more 
than  the  value  of  the  improvements  which  he 
put  upon  it,  and,  besides,  had  there  l>eeu 
anything  coming  to  him  in  the  way  of  rent, 
ills  claim  should  have  been  set  up  and  proven 
in  the  other  case,  where  all  matters  in  dis- 
pute t>etween  them  relative  to  the  land  in 
question  were  or  should  have  been  litigated. 

For  the  reason  indicated,  the  Judgment  is 
reversed,  and  the  case  is  remanded,  with  In- 
structions to  the  trial  court  to  enter  a  Judg- 
ment in  favor  of  appellant,  Dotson,  against 
appellee.  Carter,  for  the  sum  of  $627.37,  with 
interest  thereon  from  Jlay  6,  1904.  until  paid, 
end  if  same  is  not  paid  within  60  days  after 
the  filing  to  direct  a  sale  of  the  land  descrtt>- 
ed  in  the  pleadings  to  satisfy  same,  together 
with  the  $47  and  Interest  which  was  ordered 
to  I>e  paid  by  the  former  Judgment,  if  same 
has  not  been  paid,  and  for  further  proceed- 
ings consistent  with  this  opinion. 


LEAYELL  et  al.  v.  CARTER. 
(Court  of  Appeals  of  Kentucky.    Oct.  29,  1908.) 

1.  EXECUTOBS    AND    ADUIRISTRATOBS    (S    162*) 

—Lien    fob    Pdbchask    Monet— Titlb    of 

pubchasebs. 

Where  executors  purchase  land  with  funds 
belonging  to  decedent's  widow  and  minor  chil- 
dren, ana  take  a  deed  to  them,  charging  the  land 
with  a  lien  for  part  of  the  purchase  money,  the 
grantees  hold  the  land  subject  to  the  lien. 

[Ed.    Note.— For   other   cases,   see   Executoia 
and  AdministratOTS,  Dec  Dig.  &  152.*] 

2.  Tenancy  in  Common  (§  46*)— Rights  as  to 
Third  Persons— Liens— Rights  of  Minors. 

Where  land  is  conveyed  to  a  woman  and 
her  infant  children,  she  may  create  a  lien  there- 
on affecting  her  interest,  hot  not  the  interests 
of  the  minors. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  (  138;    Dec.  Dig.  {  46.*] 

3.  Infants  (i  111*)— Actions— Yaoation  of 
Judgment— Statutobt  Pbovisionb. 

While  an  Infant  may,  by  petition  within  a 
year  after  attaining  majority,  show  cause 
against  a  judgment,  with  certain  exceptions,  un- 
der Civ.  Code  Prac.  (  391,  and  the  court  may 
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modify  the  jodement  within  that  time,  under 
section  618,  subd.  8,  where  the  error  in  the 
proceedings  does  not  appear  therein,  and  may, 
within  a  year  after  attaining  majority,  appeal 
from  the  judgment,  under  section  745,  to  correct 
an  error  on  the  face  of  the  record,  no  such  right 
is  given  to  persons  of  age,  and  an  infant  loses 
the  rlpht  unless  exercised  within  a  year  after 
becoming  of  age. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
Dig.  t  317 ;  Dec  Dig.  |  111.*] 
4.  Judicial  SAi-Ba  (J  39*)— Policy  of  Law. 

It  is  the  policy  of  the  law  to  sustain  judi- 
cial sales,  aud  a  sale  of  land  for  $3,600  after 
the  panic  of  1893,  which  had  been  bought  for 
$4,900  before  such  date,  will  be  upheld. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  {  77 ;   Dec.  Dig.  i  39.*] 

Appeal  from  Circuit  Court,  Garrard  County. 

"Not  to  be  ofBdally  reported," 

Petition  by  Susie  K.  Leavell  and  others 
against  J.  B.  Carter  to  vacate  a  Judgment 
and  sale  of  land  to  satisfy  a  purchase  money 
lien.  Judgment  sustaining  demurrer,  and 
plaintiffs  appeal.    Affirmed. 

R.  H.  Tomlinson  and  Smith  &  Smith,  for 
appellants.  Herndon  &  Swinbrod  and  Wm. 
Herudon,  for  appellee. 

HOB  SON,  J.  The  facts  of  this  controversy 
are  stated  In  the  opinion  delivered  on  the 
former  appeal.  See  Leavell  v.  Carter,  96  S. 
W.  597,  29  Ky.  Law  Rep.  920:  After  that  de- 
cision was  rendered  a  petition  was  filed  In 
the  circuit  court  by  the  Infants,  asking  a  va- 
cation of  the  Judgment  and  sale  of  the  land. 
The  circuit  court  sustained  a  demurrer  to 
the  petition,  and  they  appeal. 

The  circuit  court  properly  held  that,  under 
the  will  of  B.  F.  Leavell,  the  land,  which 
was  bought  by  his  executors,  belonged  to  the 
widow  and  children  equally.  It  may  have 
been  unwise  In  the  executors  to  buy  land  In 
excess  of  the  funds  In  their  hands,  so  that 
there  was  a  balance  of  the  purchase  money 
due  on  the  land;  but  this  was  a  matter  of 
Judgment  only.  It  did  not  affect  the  validity 
of  the  transaction,  and  the  executors  having 
bought  more  land  than  they  could  pay  for, 
and  having  accepted  a  deed  which  charged 
the  land  conveyed  with  a  Hen  for  the  balance 
of  the  purchase  money,  the  grantees  held 
the  land  subject  to  the  Hen,  and  they  cannot 
complain  that  this  lien  for  the  purchase 
money  was  enforced.  Mrs.  Leavell  was  with- 
out authority  to  create  any  Hen  on  the  land 
beyond  her  Interest  in  it;  but  she  could 
create  a  Hen  on  her  Interest  In  the  land,  not 
affecting  the  interest  of  the  Infant  children. 
The  circuit  court  so  held,  and  protected  the 
rights  of  the  Infant  children,  so  that  they 
have  nothing  to  complain  of  In  the  Judg- 
ment directing  a  sale  of  the  land.  The 
proceeds  of  the  sale  coming  to  them  was  re- 
invested in  another  tract,  which  the  Infants 
now  hold. 

While  an  Infant  may,  by  petition  within 
12  months  after  attaining  the  age  of  21  years, 


show  cause  against  a  Judgment,  under  sec- 
tions 391  and  518,  subd.  8,  of  the  Civil  CoJe 
of  Practice,  where  the  error  in  the  proceed- 
ings does  not  appear  therein,  or  he  may,  un- 
der section  745,  within  a  year  after  the  re- 
moval of  his  disability,  appeal  from  the  judg- 
ment to  correct  any  error  shown  on  the  face 
of  the  record,  no  such  right  to  open  a  Judg- 
ment is  given  to  persons  who  are  of  age,  and 
the  Infant  loses  the  right  unless  exercised 
within  a  year  after  he  becomes  of  age.  In 
this  case,  upon  a  careful  examination  of  the 
whole  record,  we  find  nothing  to  the  preju- 
dice of  the  substantial  rights  of  the  Infants. 
It  Is  true  that  the  land  was  originally  bought 
for  $4,900,  and,  when  sold  at  the  judicial 
sale,  brought  only  something  over  $3,600; 
but  It  is  well  known  that  between  the  pur- 
chase of  the  land  and  Its  sale  under  the 
order  of  the  court  the  panic  of  1893  occur- 
red, and  land  values  had  shrunk  very  much. 
The  Infants  bad  had  the  use  of  the  land 
from  the  time  of  Its  purchase  until  it  was 
sold  again.  The  sale  was  fairly  made,  and 
Carter,  on  the  facts  shown,  Is  as  much  enti- 
tled to  the  benefits  of  his  purchase  as  a 
stranger  would  have  been  If  be  had  pur- 
chased the  land  at  a  Judicial  sale.  It  Is  the 
policy  of  the  law  to  sustain  Judicial  sales, 
and  to  encourage  bidding  by  all  persons,  so 
that  property  may  not  be  sacrificed. 
Judgment  affirmed. 


MER8HMAN  et  al.  v.  ROBERT  FIELD  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  22,  1908.) 

1.  Pbincipal  and  Sitbbtt  (I  145*)— Action 
Against  Pbincifal  —  Rks  Judicata  — Is- 
sues. 

Where  a  judgment  was  affirmed  on  appeal, 
the  court  holding  that  It  was  not  void  because 
rendered  against  a  corporation  instead  of 
against  certain  individuals  as  a  partnership, 
such  decision  was  res  judicata  In  an  action 
on  the  supersedeas  bond  given  on  such  appeal. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  {{.  397-401;  Dec.  Dig.  { 
146.*] 

2.  Appeal  and  Ebbob  ($  1241*)— Supsbsede- 
AB  Bonds. 

Where  a  corporation  was  the  only  defend- 
ant against  whom  judgment  was  rendered,  and 
an  appeal  was  prosecuted  from  that  judgment, 
do  objection  could  be  made,  in  an  action  on  a 
bond  executed  to  supersede  it,  that  the  bond  was 
only  given  to  secure  the  liability  of  certain  in- 
dividual appellants. 

[EA.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  »  1241.*) 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  the  Robert  Field  Company, 
against  J.  H.  Mershman  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Martin  H.  Durrett  and  Strlckler  &  John- 
son, for  appellants.  B.  F.  Grazlanl,  for  ap- 
pellee. 
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CLAY,  C.  In  the  action  of  Robert  Field's 
Sales  Agency  v.  Ignatius  Droege  et  al.,  104 
S.  W.  1007,  the  plaintiff  obtained  a  Judgment 
agniust  the  I.  Droege  &  Sons  Foundry  Com- 
piiuy,  a  corporation  organized  under  the  laws 
of  the  state  of  Kentucky.  On  appeal  to  this 
court  by  the  I.  Droege  &  Sons  Foundry  Com- 
pany the  case  was  affirmed  as  a  delay  case. 
Thereafter  the  appellant  moved  to  set  aside 
the  judgment  affirming.  In  passing  upon  this 
motion  the  court  said:  "As  seen,  the  judgment 
is  against  the  defendant,  not  as  a  copartner- 
ship, but  In  the  correct  corporate  name.  It 
being  admitted  that  the  appellant,  who  was 
one  of  the  defendants  sued.  Is  a  cofporatlou, 
the  judgment  rendered  against  it  would  not 
be  reversed  on  appeal  because  the  petition  did 
not  say  that  the  appellant  was  a  corporation. 
The  judgment  Is  not  void  on  that  account, 
nor  Is  the  failure  of  the  petition  to  sufficiently 
state  the  plaintiff's  case  in  this  respect  such 
a  substantial  error,  or  so  prejudicial  to  the 
substantial  rights  of  the  appellant,  as  would 
entitle  It  to  a  reversal  of  the  Judgment.  Sec- 
tion 756,  Civ.  Code."  Droege  &  Sons  Found- 
ry Co.  V.  Robert  Field  Sales  Agency,  104  S. 
W.  1007,  31  Ky.  Law  Rep.  1247.  The  super- 
sedeas bond  in  the  former  appeal  was  signed 
by  appellants,  J.  H.  Mershman  and  John  C. 
Droege.  Upon  the  return  of  the  case  the  ap- 
pellee, Robert  Field  Company,  Instituted  this 
action  upon  the  supersedeas  bond.  Appel- 
lants defended  on  the  ground  that  the  former 
action.  Instituted  by  the  Robert  Field  Sales 
Agency,  and  In  which  the  supersedeas  bond 
was  executed,  was  not  Instituted  against  the 
I.  Droege  &  Sons  Foundry  Company;  that 
no  Judgment  was  rendered  against  that  com- 
pany, and,  even  If  the  Judgment  was  rendered, 
it  was  void.  Appellants  also  defended  on  the 
ground  that  the  bond  w&s  given  in  the  former 
suit  to  answer  for  any  Judgment  rendered 
against  the  defendants  in  that  suit,  to  wit, 
Ignatius  Droege,  John  C.  Droege,  and  Fred 
Droege,  partners  doing  business  as  I.  Droege 
&  Sons  Foundry  Company.  A  demurrer  was 
sustained  to  appellants'  answer,  pleading  the 
above  facts.  Judgment  was  then  entered  in 
favor  of  appellee.  B''rom  that  Judgment  this 
appeal  Is  prosecuted. 

While  the  appellants  herein  contend  that 
the  Judgment  entered  in  the  former  case  was 
void,  an  examination  of  the  foregoing  opinion 
will  show  that  this  court  expressly  affirmed 
the  Judgment  against  the  I.  Droege  &  Sons 
Foundry  Company,  and  furthermore  held  that 
the  Judgment  was  not  void.  That  being  the 
case,  the  issues  herein  raised,  as  to  whether  or 
.  not  a  Judgment  was  rendered,  and  whether  or 
not  that  Judgment  was  void,  are  res  adjudi- 
cate. 

Nor  is  there  anything  in  appellants'  conten- 
tion that  the  bond  was  not  executed  to  super- 
sede a  judgment  against  the  I.  Droege  &  Sons 
Foundry  Company.  It  was  the  only  defend- 
ant against  whom  a  Judgment  was  rendered. 


The  appeal  prosecuted  by  the  appellants  In 
that  case  was  from  that  Judgment.  The  bond 
was  therefore  executed  to  supersede  that  Judg- 
ment, and  nd  other. 

For  the  reasons  given,  the  Judgment  ia  af- 
firmed. 


WILSON  V.   SULLIVAN  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  22,  1908.) 

1.  Judgment  (§  949*)— Pleas  iw  Bab— Based 
OK  Judgment  ob  Obdeb. 

A  plea  in  bar  of  former  adjudication  must 
be  based  upon  a  judgment  or  order  of  court. 

[Ed.  Note. — For  other  cases,  gee  Judgment, 
Cent  Dig.  |  1796 ;    Dec.  Dig.  $  949.*] 

2.  Dismissal  and  Nonsuit  (S  6*)— Dismissal 
WiTUOUT    Pbejudicb  —  Statutobt    Pbovi- 

SIONS. 

Under  Civ.  Code  Praa  i  371.  providing  that 
an  action  may  be  dismissed  by  plaintiff  without 
prejudice  to  a  future  action  before  the  final  sub- 
mission of  the  case  to  the  jury,  etc.,  the  court, 
after  sustaining  a  motion  for  a  peremptory  in- 
struction to  find  for  dpfendants,  and  before  the 
case  is  finally  submitted  to  the  jury,  may  dis- 
miss the  action  without  prejudice  on  plaintiff's 
motion. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  K  14-16;    Dec.  Dig.  i  6.*] 

3.  Costs  ($  137*)— Dismissal  Gbounds— Fah,- 
UBE  to  Pay  Costs  in  Fobmgb  Action. 

The  court  cannot  arbitrarily  dismiss  a  case 
for  plaintiff's  faHure  to  pay  the  coat  of  a  former 
action  against  the  same  defendants  which  he 
had  had  dismissed  without  prejudice. 

[EJd.  Note. — For  other  cases,  gee  Costs,  Cent 
Dig.  IS  537-548;    Dec. -Dig.  {  137.*] 

Appeal  from  Circuit  Court,  Whitley 
County. 

"Not  to  be  officially  reported." 

Action  by  Samuel  Wilson  against  A.  J. 
Sullivan  and  others  for  damages  on  an  in- 
junction bond.  Judgment  of  dismissal,  and 
plaintiff  appeals.    Reversed  with  directions. 

R.  S.  Rose  and  R.  L.  Pope,  for  appellant 
H.  H.  Tye,  for  appellees. 

CARROLL,  J.  In  October,  1906,  the  ap- 
pellant, Samuel  Wilson,  brought  suit  against 
the  appellees  to  recover  damages  on  an  In- 
junction bond  executed  by  them.  Issues 
were  made  by  the  pleadings,  and  the  case 
went  to  trial  before  a  Jury.  Upon  the  con- 
clusion of  the  evidence  for  the  plaintiff,  the 
defendants  moved  the  court  to  instruct  the 
Jury  to  return  a  verdict  for  them.  This  mo- 
tion was  sustained  by  the  court;  but,  before 
the  Jury  returned  a  verdict,"  the  plaintiff 
moved  to  dismiss  the  action  without  preju- 
dice. To  this  motion  the  defendants  object- 
ed, but  the  court  overruled  their  objection, 
and  dismissed  the  action  before  a  verdict 
was  returned.  Afterwards  Wilson  brought 
this  suit  against  the  appellees  on  the  same 
bond  to  recover  damages  for  its  breach.  In 
other  words,  his  cause  of  action  was  the 
same  as  that  Involved  in  the  litigation  in 
which  his  petition  was  dismissed  without 
prejudice. 
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Tba  appellees,  dc^fendants  below,  in  the 
second  paragraph  of  tbelr  answer  pleaded  In 
bar  of  the  right  of  the  plaintiff  to  maintain 
this  action  that,  after  the  court  had  sustained 
the  motion  for  a  peremptory  Instruction,  It 
had  no  power  to  dismiss  the  action  without 
prejudice  before  the  case  was  finally  sub- 
mitted to  the  Jury.  We  may  here  remark 
that  the  orders  of  court  in  the  action  dis- 
missed without  prejudice  are  not  in  the  rec- 
ord, and  the  statements  relative  to  the  ac- 
tion of  the  court  are  taken  from  the  an- 
swer. There  Is  no  Judgment  or  order  of 
court  pleaded  In  bar,  as  the  only  order  shown 
by  the  answer  to  hare  been  made  was  the 
one  sustaining  the  motion  of  the  plaintiff  to 
dismiss  the  action  without  prejudice,  and  for 
this  reason  the  answer  did  not  present  a  de- 
fense. It  is  necessary  that  a  plea  in  bar 
of  former  adjudication  should  be  based  upon 
a  Judgment  or  order  of  the  court. 

But,  passing  this  point,  and  accepting  as 
troe  the  statements  of  the  answer  as  to  the 
ruling  of  the  lower  court  at  the  time  the 
petition  was  dismissed  without  prejudice^ 
the  court  had  the  right  after  the  motion  for 
a  peremptory  instruction  was  made  and  sus- 
tained and  before  the  case  -was  finally  sub- 
mitted to  the  Jury  to  entertain  the  motion 
of  the  plaintiff  to  dismiss  the  action  without 
prejudice  and  to  so  order.  Civ.  C!ode  Prac. 
8  871.  This  question  of  practice  was  settled 
In  Vertrees'  Adm'r  v.  Newport  News  & 
Miss.  V.  R.  Co.,  95  Ky.  314,  25  S.  W.  1.  In 
that  case  the  orders  of  court  showed  that 
"the  defendant  moved  the  court  to  instruct 
the  Jury  peremptorily  to  find  for  defendant, 
which  motion  was  fully  heard  by  the  court 
and  sustained,  to  which  the  plaintiff  except- 
ed, and  then  moved  the  court  to  allow  plain- 
tiff to  dismiss  his  cause  of  action  wlthont 
prejudice  to  a  future  trial,  which  motion 
■was  overruled,  and  the  Jury  was  Instructed 
to  find  for  the  defendant,  to  which  the  plain- 
tiff objected  and  excepted."  Prom  the  Judg- 
ment upon  this  verdict,  an  appeal  was  prose- 
cuted, and-  this  court  said:  "The  bill  of  ex- 
ceptions which  we  have  quoted  shows  that, 
although  the  court  had  sustained  plaintiff's 
motion  for  the  peremptory  instruction,  there 
had  not  been  any  submission  of  the  case 
finally  or  otherwise  to  the  Jury  before  plain- 
tiff moved  to  dismiss  the  case,  for  It  is  stat- 
ed that  the  Jury  was  not  actually  Instructed 
to  find  for  defendant  until  after  the  motion 
of  plaintiff  to  dismiss  was  made.  Strictly 
and  properly  speaking,  there  can  be  no  final 
submission  of  a  case  to  a  Jury  until  all  ques- 
tions of  law  have  been  disposed  of  by  the 
court.  Instructions  and  papers  pertaining  to 
the  case  have  been  actually  delivered  to  the 
Jury,  and  they  are  authorized  without  fur- 
ther interposition  or  control  of  the  court  to 
proceed  to  a  Judicial  examination  of  the  is- 
sue of  fact  submitted  to  them.  In  our  opin- 
ion plaintiff  had  the  right  to  dismiss  his  ac- 
tion without  prejudice  at  the  time  be  made 
the  motion,  and  the  court  erred  in  overrul- 
ing It" 
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The  plaintiff  entered  a  general  demurrer  to 
the  second  paragraph  of  the  answer,  but,  be- 
fore the  demurrer  was  disposed  of,  the  ap- 
pellees, who  were  defendants  below,  "moved 
the  court  to  stay  proceedings  herein  until 
the  plaintiff  pay  or  secure  the  costs  of  the 
former  action  dismissed  without  prejudice, 
and  in  which  a  Judgment  was  entered  against 
Wilson  for  costs."  The  order  containing  this 
motion  recites  that  "the  court,  after  due  con- 
sideration thereof,  sustained  the  same,  and 
gave  the  plaintiff  until  1  o'clock  p.  m.  of  the 
day  upon  which  the  motion  was  made  and 
the  order  entered  to  pay  or  secure  the  costs 
of  the  former  action."  Thereafter,  on  the 
same  day,  the  following  order  was  made  and 
entered:  "It  appearing  to  the  satisfaction  of 
the  court  that  it  is  now  past  the  hour  of  1 
o'clock  p.  m.,  and  that  the  plaintiff  has  failed 
to  pay  or  secure  the  costs  in  the  former  ac- 
tion instituted  by  him  against  the  defend- 
ants to  recover  damages  for  breach  of  same 
bond  upon  which  this  action  was  instituted, 
and  It  further  appearing  that  the  plaintiff 
has  shown  no  cause  why  he  should  not  pay 
or  secure  such  costs,  it  is  now,  therefore,  or- 
dered and  adjudged  that  this  action  and  the 
petition  of  plaintiff  be  and  the  same  is  each 
now  hereby  dismissed,  and  that  the  plaintiff 
take  nothing  by  reason  thereof,  and  It  is 
further  ordered  and  adjudged  by  the  court 
that  the  defendants  recover  of  the  plaintiff, 
Wilson,  their  costs  herein  expended,  and  that 
this  action  be  and  the  same  is  now  hereby 
stricken  from  the  docket  in  this  court,  to 
all  of  which  the  plaintiff  prays  an  appeal  to 
the  Court  of  Appeals,  which  is  granted." 
The  court  did  not  have  the  right  to  dismiss 
the  plaintiff's  action  because  he  failed  to 
pay  the  costs  in  the  action  dismissed  without 
prejudice.  In  Hobbs  v.  L.,  H.  &  St.  L.  R. 
Co.,  102  S.  W.  818,  31  Ky.  Law  Rep.  452,  the 
court  said:  "We  do  not  mean  to  hold  that 
trial  courts  In  the  exercise  of  a  reasonable 
discretion  over  parties  and  proceedings,  to 
the  end  that  Justice  may  be  promoted,  will 
not  under  any  state  of  case  be  permitted  to 
require  the  plaintiff  to  pay  the  costs  of  an 
action  unnecessarily  dismissed  with  the  ap- 
parent design  of  subjecting  his  adversary  to 
unreasonable  trouble  and  expense,  or  to  lay 
down  any  rule  that  will  prevent  the  court, 
in  the  exercise  of  a  sound  discretion,  upon  a 
proper  showing,  from  requiring  a  party,  as  a 
condition  precedent  to  maintaining  a  second 
action,  to  pay  the  costs  of  the  former  one 
between  the  same  parties.  But  it  is  cer- 
tainly not  the  purpose  of  our  'laws,  and  has 
never  been  the  practice  In  this  state,  lo  i'  • 
pose  upon  its  citizens  burdens  that  would 
prohibit  them  from  appealing  to  the  courts 
to  protect  their  rights,  or  redress  their 
wrongs."  The  record  does  not  disclose  any 
reason  whatever  why  the  court  should  have 
arbitrarily  dismissed  the  plaintiff's  action 
upon  his  failure  to  pay  the  costs  of  the  for- 
mer action  within  a  few  hours  after  the  mo- 
tion against  him  was  made. 
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The  Judgment  la  reversed,  with  directions 
to  reinstate  tbe  case  upon  the  docket,  and 
sustain  a  demurrer  to  the  second  paragraph 
of  the  answer. 


CONTINENTAL  CASUAI/TT  CO.  t. 

SEMPLB. 

(Court  of  Appeals  of  Kentucky.    Oct.  21,  1908.) 

1.  Continuance  (§  22*)— Ghounds. 

In  an  action  on  an  accident  policy,  payable 
If  the  death  of  insured  wag  necessarily  and  sole- 
ly from  injury,  the  answer  alleged  that  death 
resulted  from  disease.  Defendant  asked  a  con- 
tinuance because  of  the  absence  of  a  physician, 
who  with  seven  other  physicians  was  present  at 
an  autopsy,  and  who  would  have  testified  that 
insured  was  diseased  before  he  was  Injured. 
Tbe  affidavit  for  continuance,  which  plaintiff 
consented  might  be  read  as  the  deposition  of  the 
absent  witness,  disclosed  with  minuteness  all 
the  facts  proposed  to  be  proven  by  the  witness. 
The  other  seven  physicians  testified,  and  the 
jury  also  heard  read  the  affidavit.  Held,  that 
the  court  did  not  abuse  its  discretion  in  denying 
the  motion. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  §  62 ;    Dec.  Dig.  {  22.*] 

2.  Pleading  (§  261*)— Answkb— Amendhents 
— New  Defense  at  Trial. 

Where  insured's  proof  of  death  under  an 
accident  policy  showed  all  his  accident  insure 
ance,  and  actions  were  brought  against  defend- 
ant and  all  the  other  Insurers  at  the  same  time 
and  in  the  same  court,  defendant's  application 
to  file  a  trial  amendment,  alleging  that  it  had 
just  discovered  that  Insured  had  more  accident 
insurance  than  his  application  disclosed,  was 
properly  refused. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  §  794;    Dec.  pig.  |  261.*] 

3.  Tbial  (§  304*>— DiBCHABOE  OP  JcBT— Mis- 
conduct OF  JUBOB— EyiDENOB. 

Where  defendant's  attorneys  made  affidavits 
that  a  juror  was  asleep  part  of  the  time  during 
the  trial,  but  plaintlCTs  attorneys  made  affidavits 
that  he  was  not  asleep,  and  the  juror  swore  that 
be  was  not  asleep  at  any  time  during  the  trial, 
that  he  had  a  habit  of  closing  his  eyes  when  lis- 
tening to  others,  and  that  he  heard  all  that  was 
said  by  both  witnesses  and  lawyers,  the  court 
properly  refused  to  discharge  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec, 
Dig.  t  304.*] 

4.  INSUBANCB  (I  668*)— Accident  Inbubancx 
-Actions— Submission  to  Juet. 

In  an  action  on  an  accident  policy,  where- 
in defendant  alleged  that  Insured's  death  was 
from  disease  and  not  accident,  the  refusal  of  a 
peremptory  instruction  for  defendant  keU  proi>- 
er  under  the  evidence. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  (  1763;   Dec  Dig.  {  668.*] 

5.  Inbubancb  (g  669*)— Accident  Insurance 
—Actions— iNSTBuonoNS. 

In  an  action  on  an  accident  policy,  defend- 
ant alleged  that  insured  died  of  disease.  The 
coart  instructed,  in  effect,  that  if  by  reason  of 
extraordinary  exertion  to  control  his  horse,  or 
by  the  movements  of  the  horse  and  Independent 
of  all  other  causes,  a  blood  vessel  in  insured's 
brain  was  ruptured,  and  that  the  Injury  neces- 
sarily and  solely  caused  bis  death,  they  should 
find  for  plaintiff,  though  the  blood  vessel  had 
been  weakened  or  hardened  by  prior  disease,  and 
called  the  jury's  attention  to  the  fact  that  if 
tbe  disease,  if  any  he  had,  had  no  part  in  caus- 
ing the  rupture,  and  the  death  of  insured,  It  was 
not  a  defense.    By  another  instruction  the  court 


called  attention  to  the  fact  that  if  insured  was 
suffering  from  disease  which  tended  to  weaken 
or  harden  the  blood  vessels  in  the  brain,  and 
that  such  disease  caused  or  actively  co-operated 
with  any  accidental  injury  to  insured's  brain, 
and  that  his  death  resulted  from  such  co-operat> 
ing,  the  law  was  for  defendant.  Held,  that  the 
instructions  were  not  conflicting. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  669.*] 

Appeal  from  Circnit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Brancti,  Third  Division. 
"Not  to  be  officially  reported." 
Action  by  Lillian  Semple  against  the  Con- 
tinental  Casualty  Company.     Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Charles  H.  Shelld  and  Manton  Maverick, 
for  appellant  P.  B.  Mutr,  Mulr  Welsslnger, 
J.  T.  O'Neal,  Kohn,  Baird,  Sloss  &  Kohn, 
and  D.  W.  Baird,  for  appellee. 

NIJNN,  J.  This  appeal  Is  from  a  Judg- 
ment for  $5,000,  obtained  on  an  accident  pol- 
ice which  was  issued  by  appellant  to  Alex 
L.  Semple  and  made  payable  to  appellee.  It 
provided  that  appellant  would  pay  to  the 
insured,  or  to  his  beneficiary,  his  wife.  In- 
demnity as  scheduled  in  the  policy  in  the 
event  that  tbe  insured,  while  the  policy  was 
in  force,  should  receive  personal  bodily  in- 
jury effected  directly  and  independently  of 
all  other  causes  through  external,  violent,  and 
purely  accidental  means,  and  in  case  of  death 
of  Insured  would  pay  to  the  beneficiary  $5,- 
000,  If  the  death  resulted  necessarily  and 
solely  from  injury.  By  appellee's  petition 
it  was  alleged  that  Alex  L.  Semple  received 
accidental  injury  through  external  and  vio- 
lent means  which  resulted  In  bis  death,  and 
bis  death  resulted  necessarily  and  solely 
therefrom.  Appellant,  by  answer,  contro- 
verted the  allegations  of  the  petition,  and  by 
an  amended  answer  alleged  that  the  death  of 
Alex  L.  Semple  resulted  from  disease,  which 
by  agreement  was  controverted  of  reoord. 
A.  trial  was  had  before  a  Jury,  which  result- 
ed in  a  verdict  in  favor  of  appellee  for  the 
amount  mentioned  in  the  policy,  $5,000.  Ap- 
pellant asks  a  reversal  of  the  Judgment  for 
several  reasons:  First,  the  court  erred  In 
refusing  to  grant  it  a  continuance  t>ecause 
of  the  absence  of  a  physician,  an  Important 
witness  for  it;  second,  because  the  court 
erred  In  refusing  to  allow  It  to  file  an  amend- 
ed answer  setting  forth  a  new  cause  of  de- 
fense; third,  because  the  court  erred  in  re- 
fusing to  discbarge  the  Jury  for  the  reason 
that  one  of  them  had  been  asleep  during  a 
part  of  the  trial;  fourth,  because  the  verdict 
of  tbe  Jury  was  against  the  evidence;  fifth, 
because  the  court  erred  In  its  instructions  to 
the  Jury. 

That  the  first  ground  for  reversal  may  be 
understood.  It  is  necessary  to  state  a  few  of 
the  facts  proven  as  appear  In  the  record. 
On  the  18th  day  of  July,  1906,  Alex  L.  Sem- 
ple received   the  alleged   accidental   injury 
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Trhich  produced  Us  death  on  the  IStb  day  of 
August,  1906.  He  received  his  Injury  In  Jef- 
ferson county,  Ky.,  but  died  in  Atlantic  City, 
N.  J.,  from  where  his  body  was  returned  to 
Kentucky  and  burled,  and  17  days  there- 
after, at  the  Instance  of  appellant  and  other 
Insurance  companies,  an  autopsy  was  de- 
manded and  held  upon  his  body.  At  that 
autopsy  there  were  present  eight  physicians, 
one  of  whom  was  Dr.  Carl  Weldner,  on  ac- 
covmt  of  whose  absence  the  continuance  was 
asked.  The  affidavit  for  the  continuance  dis- 
closed the  fact  that  this  physician  examined 
the  tissues  of  the  brain  as  by  the  use  of  a 
Imlfe  they  were  exposed.  He  was  the  man 
who  declared  the  discoveries  as  they  were 
made,  and  was  the  active  person  in  ascertain- 
ing and  determining  what  the  brain  tissues 
tn  fact  disclosed,  and  would  have  testified, 
if  present  before  the  jury,  that  Semple  was 
diseased  before  he  received  the  accidental  in- 
jury; that  the  blood  vessels  of  the  brain 
would  not  and  could  not  have  bursted  by 
reason  of  the  exercise  and  exertion  employed 
by  Semple  at  the  time  of  his  Injury,  unless 
they  were  already  weakened  and  hardened 
by  disease.  This  affidavit  disclosed  with 
minuteness  all  the  facts  proposed  to  be  prov- 
en by  Dr.  Weldner,  and,  further,  that  the 
force  and  effect  of  his  testimony  could  not 
be  obtained,  except  by  his  personal  attend- 
ance before  the  jury.  Appellee  consented 
that  this  affidavit  might  be  read  as  the  depo- 
sition of  Dr.  Weldner,  and  the  court  over- 
ruled the  motion  for  a  continuance.  The 
motion  for  a  continuance  addressed  Itself  to 
the  sound  discretion  of  the  court,  and  we 
cannot  say  that  the  court  abused  it  As  dis- 
closed by  the  affidavit,  there  were  eight  phy- 
sicians present  at  the  autopsy,  seven  of  whom 
were  present  and  testified  before  the  Jury, 
and  the  jury  also  heard  read  the  affidavit, 
which  was  admitted  as  the  deposition  of  Dr. 
Weldner,  and  it  Is  certain  that  the  jury  un- 
derstood every  material  fact  disclosed  by  the 
autopsy. 

As  to  the  second  groimd  presented  by  ai>- 
pellant  for  reversal,  to  wit,  the  court  erred  in 
refusing  to  allow  an  amended  answer  to  be 
filed,  the  facts  are  about  as  follows:  On  the 
third  day  after  the  trial  had  commenced  ap- 
pellant offered  the  amended  answer,  in  which 
It  was  alleged:  That  It  had  just  discovered 
that  Alex  Semple  had  more  accident  insur- 
ance than  he  disclosed  when  he  made  ai>- 
plicatlon  to  It  for  the  policy  sued  on.  That 
he  stated  in  his  application:  "I  am  not  now 
a  policy  holder  in  this  company,  and  except 
as  hereinafter  stated  I  have  no  other  acci- 
dent Insurance  (give  name  of  company  and 
amount):  $5,000.00,  F.  &  C;  $5,000.00, 
Ocean."  That  it  had  just  discovered  that  he 
had  another  $5,000  policy  in  the  F.  &  C, 
and  that  if  It  had  known  this  fact  it  would 
not  have  issued  the  policy  sued  on.  Appel- 
lee claims  that  the  defense  attempted  to  be 
set  up  by  this  amendment  was  not  material; 
that  the  principle  governing  fire  insurance 


and  the  ordinary  life  Insurance  does  not  ap- 
ply to  accident  Insurance  when  death  ensues. 
In  life  and  Are  Insurance  companies  the  In- 
quiry as  to  the  amount  of  Insurance  some- 
times becomes  material  and  Important  as  a 
protection  against  suicide  and  the  burning  of 
property,  for  they  are  always  Intentional, 
and  an  accident  in  the  nature  of  the  case 
can  never  be  intentional.  It  is  always,  and 
must  be,  unlooked  for,  an  unexpected  some- 
thing which  happens  casually,  and  always 
against  the  will  and  wish  of  the  person  in- 
jured; hence  it  matters  not  how  much  ac- 
cident insurance  is  upon  the  life  of  the  per- 
son. The  authorities  presented  from  other 
jurisdictions  sustain  this  contention;  but  it 
Is  unnecessary  for  us  to  pass  upon  this  ques- 
tion. Inunedlately  after  the  death  of  Semple 
the  necessary  proof  was  made  out  and  pre- 
sented to  appellant  In  this  proof  the  exact 
number  of  policies  was  stated,  and  appellant 
had  Information  of  every  fact  contained  in 
the  amendment  at  the  time  of  the  filing  of 
the  original  and  first  amended  answer.  At 
the  same  time  this  suit  was  brought  actions 
were  also  brought  upon  the  other  policies 
named  and  in  the  same  court.  If  appellant 
did  not  know  of  the  additional  policies  when 
it  filed  its  original  and  first  amended  an- 
swer. It  was  because  of  its  own  carelessness 
in  the  examination  of  the  records  before  it. 
In  allowing  amendments  the  court  has  a  very 
wide  discretion,  and  may  only  allow  them 
when  it  seems  that  the  ends  of  Justice  re- 
quire It  Section  134,  Civ.  Code  Prac;  C, 
N.  0.  &  T.  P.  R.  R.  Co.  V.  Crabtree.  100  S. 
W.  318,  30  Ky.  Law  Rep.  1002;  Burkholder 
V.  Farmers'  Bank  of  Kentucky,  67  S.  W.  832, 
23  Ky.  Law  Rep.  2449;  Mattingly  v.  Bank 
of  Commerce  of  Owensboro,  53  S.  W.  1043, 
21  Ky.  Law  Rep.  1029.  In  the  case  of  Mat- 
tingly V.  Bank  of  Commerce  of  Owensboro, 
supra,  the  court  said:  "The  power  of  the 
trial  court  to  allow  amendments  of  pleadings 
In  furtherance  of  justice  is,  under  the  Code, 
very  broad.  It  is  a  judicial  discretion,  and 
not  to  be  exercised  arbitrarily;  but,  being 
a  matter  peculiarly  within  the  discretion  of 
the  trial  court,  on  appeal  his  ruling  will 
never  be  reversed,  unless  there  has  been  an 
abuse  of  discretion  by  which  injustice  has 
been  done."  Under  the  facts  and  this  au- 
thority we  are  unwilling  to  say  that  the  low- 
er court  abused  Its  discretion  in  refusing  the 
amendment 

The  attorneys  for  appellant  made  affidavits 
that  one  of  the  jurors  was  asleep  a  portion 
of  the  time  during  the  trial,  and  the  lawyers 
for  appellee  made  affidavits  that  he  was  not 
asleep ;  and  the  Juror  himself  swore  that  be 
was  not  asleep  at  any  time  during  the  trial, 
that  he  had  a  habit  of  closing  his  eyes  when 
listening  to  others,  and  that  he  heard  all 
that  was  said  by  both  witnesses  and  lawyers. 
The  lower  court  under  this  evidence,  did 
not  elT  In  refusing  to  discharge  the  Jury 
from  the  trial  of  the  case. 

The  fourth  objection  is  that  the  facts  prov- 
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en  did  not  authorize  the  Terdlct,  and  It  neces- 
sitates our  stating  the  substance  of  the  facts 
proven.  Appellee's  contention  is  that  Semple 
received  his  injury  which  produced  bis  death 
while  riding  a  horse  for  exercise  In  a  field 
of  Mrs.  McKay.  The  witnesses  for  appellee 
testified,  and  were  not  contradicted,  that  up 
to  the  moment  Mr.  Semple  mounted  his  horse 
for  this  ride  tliat  he  was  a  stout,  healthy, 
active  man,  and  very  energetic,  was  fond  of 
exercise  and  toolc  a  great  deal,  before  and 
after  bis  hours  of  employment  as  purchasing 
agent  for  a  wholesale  house  In  Louisville; 
that  after  ceasing  bis  labor  on  the  afternoon 
of  July  18,  1906,  he  went  to  the  home  of  Mrs. 
McKay,  with  whom  he  and  his  family  were 
boarding  for  the  summer,  bad  bis  hostler 
saddle  his  large,  spirited,  gray  horse,  and  as 
soon  as  he  could  remove  his  business  suit 
and  don  bis  riding  suit  be  mounted  his  horse 
and  rode  into  a  large  grass  field  for  his  ride. 
The  hostler,  William  Brown,  testified  in 
part  as  follows:  "Q.  Can  you  tell  what  you 
saw  him  do  after  be  had  gotten  on  the  borse? 
A.  After  he  had  gotten  on  the  horse  I  went 
and  opened  the  gate  for  him  to  go  out  into 
the  back  field.  He  went  on  out  in  the  back 
field,  and  after  he  was  out  in  the  field,  over 
in  the  field  was  a  kind  of  hill,  and  he  was 
right  out  in  the  field  where  the  hill  was,  and 
it  looked  like  the  borse  was  trying  to  get 
away,  and  I  think  he  was  prancing  around, 
and  as  he  went  over  the  hill  it  looked  like 
he  (Semple)  was  leaning,  and  then  I  never 
seen  him  any  more.  Q.  Did  you  notice  wheth- 
er he  ran  under  or  near  anything?  A.  He 
ran  up  on  top  of  the  hill,  and  there  was  a  row 
of  trees  right  straight  across  the  field  like, 
and  it  looked  like  he  ran  under  the  trees, 
and  as  he  ran  up  to  the  trees  he  went  over 
the  hill,  and  that  was  the  last  I  saw  of  him 
until  he  came  back  to  the  stable.  Q.  Did 
you  see  him  when  he  got  off  his  horse?  A. 
Yes,  sir.  Q.  Tell  the  Jury  what  you  saw. 
A.  When  he  came  back  the  horse  was  full 
of  foam  and  sweat,  wringing  with  It,  wring- 
ing with  sweat,  and  the  foam  was  coming  out 
of  bis  mouth,  and  his  mouth  was  bleeding, 
and  Mr.  Semple  was  wet  all  over,  bis  collar 
was  all  wet,  and  all  coming  down  on  bis  leg- 
gings and  everywhere.  When  be  got  in  his 
bat  was  dented  down  like  that;  but  1  didn't 
pay  much  attention  to  his  hat,  but  paid  more 
attention  to  him.  He  came  on  in  the  stable, 
and  there  was  a  chair  at  the  door,  and  he 
sat  down,  and  I  looked  at  him,  and  the  horse 
was  full  of  sweat,  and  foam  was  coming  out 
of  bis  mouth,  and  the  curb  was  under  his  Up, 
where  be  had  been  seesawing  on  him,  trying 
to  bold  him,  and  the  curb  was  a  chain,  and 
bis  lip  was  cut  where  be  was  trying  to  bold 
him.  I  took  him  (the  horse),  and  he  said, 
'William,  take  me  back  (to  the  house)  in  the 
back  way.'  Then,  after  he  told  me  that, 
I  wiped  the  horse's  mouth  off  and  pulled  out 
his  tongue.  Q.  What  was  it  he  told  you?  A. 
I  pulled  out  bis  tongue  and  looked  at  It,  and 
he  had  a  bole  clean  through  his  tongue,  and 


I  never  said  nothing  to  him,  and  be  said: 
'William,  put  the  horse  back  in  the  stable. 
He  gave  me  a  terrible  knock' — and  be  put 
bis  hand  up  to  his  head.  He  said:  'He  gave 
me  a  terrible  known  [knock]  up  in  my — 
something  hot — felt  like  something  broke 
loose,  something  hot  ran  down.'  And  he  went 
on,  and  it  looked  like  he  was  dragging  bis 
left  side,  kind  of  helpless;  but  I  didn't  pay 
much  attention  then,  and  he  walked  on,  and 
the  last  time  I  saw  him  he  was  dragging  bis 
left  side  and  his  foot,  and  his  arm  was  down 
that  way  (describing).  That  was  the  last 
time  I  saw  him."  Dr.  Thompson,  his  family 
physician,  testified  that  he  was  called  to  see 
him,  and  Semple  told  blm  that  he  bad  a 
struggle  with  the  horse,  and  the  horse  hurt 
him,  and  be  felt  something  give  away  in  his 
head;  and  other  witnesses  testified  to  the 
same  effect  All  the  physicians  testified  that 
a  blood  vessel  was  ruptured  in  Semple's 
brain.  Appellee's  witnesses  testified  that  this 
caused  his  death,  and  they  also  testified  that 
the  struggle  which  he  had  with  the  horse 
could  have  produced  the  injury. 

All  of  appellant's  witnesses,  except  about 
two,  testified  that  they  did  not  know  Mr. 
Semple,  and  aU  they  knew  about  bis  condi- 
tion was  obtained  at  the  autopsy.  They  tes- 
tified that  In  their  opinion  Semple  died  of  a 
"disease"  technically  called  "arterio-sclero- 
bIs,"  or  hardening  of  the  arteries  of  the 
brain,  or  rather  of  hemorrhages  of  the  brain 
caused  by  the  rupture  of  the  blood  vessel, 
resulting  from  the  bardtaing  or  diseased  con- 
dition of  tbe  arteries.  It  was  also  their  opinr 
ion  that  the  struggle  Semple  bad  with  his 
horse  could  not  have  broken  the  arteries  if 
they  had  not  been  diseased.  They  stated 
that  they  did  not  examine  his  arteries  at  the 
time  of  the  autopsy  to  ascertain  whether  or 
not  tbey  were  diseased,  but  stated  that  they 
could  have  ascertained  this  fact  U  they  had 
made  the  investigation.  They  contented 
themselves  with  the  statement  of  their  opin- 
ions that  a  sound  artery  could  not  have  been 
ruptured  by  the  struggle  with  the  horse.  The 
two  witnesses  above  excepted  were  physi- 
cians who  attended  Semple  in  Atlantic  City 
after  bis  arrival  there.  They  stated  that 
there  were  indications  at  that  time  that  his 
arteries  were  diseased.  Appellee's  witnesses 
testified  that  this  condition  of  the  arteries 
might  have  been  expected  at  that  time  as  the 
result  of  tbe  rupture  and  hemorrhage.  Ap- 
pellee's witnesses,  who  were  physicians  and 
attended  Mr.  Semple  after  his  injury  up  to 
the  time  he  left  for  Atlantic  City,  also  sta'ted 
that  they  examined  bis  arteries,  but  found 
them  sound  and  healthy,  and  that  his  strug- 
gle with  tbe  horse  could  have  resulted  and 
did  result  in  the  rupture  of  a  sound  blood 
vessel,  and  the  hemorrhage  from  it  caused 
bis  death.  In  view  of  these  facts,  we  are  of 
the  opinion  that  tbe  court  did  not  err  in 
refusing  a  peremptory  instruction  in  behalf 
of  appellant. 
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The  only  other  question  presented  for  re- 
versal is  die  alleged  error  of  the  court  in  its 
instructions  to  the  jury.  The  Instructions 
are  as  follows: 

"(1)  The  court  Instructs  the  jury  that.  If 
they  shall  believe  from  the  evidence  that 
within  one  year  from  May  S,  1906,  to  wit,  on 
or  about  July  18,  1906,  Alex  L.  Semple  did 
sustain  personal  bodily  Injury  which  was  ef- 
fected, directly  and  independently  of  all  other 
causes,  through  external,  violent,  and  purely 
'  accidental  means,  and  which  resulted  at  once 
in  total  and  continuous  disability  to  engage 
In  any  labor  or  occupation,  and  If  the  Jury 
shall  further  believe  from  the  evidence  that 
the  death  of  said  Alex  Semple  resulted  neces- 
sarily and  solely  from  said  Injury,  within  90 
days  thereafter,  to  wit,  on  or  about  August 
18,  1906,  then  the  law  Is  for  the  plaintiff, 
and  the  jury  should  so  find. 

"(2)  But  unless  the  jury  should  believe 
from  the  evidence  that  within  one  year  from 
May  3,  1906,  to  wit,  on  or  about  July  18, 
1906,  Alex  L.  Semple  did  sustain  personal 
bodily  injury  which  was  effected  directly  and 
Independently  of  all  other  causes,  through 
external,  violent,  and  purely  accidental 
means,  and  which  resulted  at  once  In  total 
and  continuous  disability  to  engage  In  any 
labor  or  occupation,  and  unless  the  jury 
shall  further  believe' from  the  evidence  that 
the  death  of  said  Alex  L.  Semple  resulted 
necessarily  and  solely  from  said  injury  with- 
in 00  days  thereafter,  to  wit,  on  or  about  Au- 
gust 18,  1906,  the  law  is  for  the  defendant, 
and  the  jury  should  so  find;  or  if  the  jury 
shall  believe  from  the  evidence  that  the  de- 
cedent, Alex  L.  Semple,  came  to  his  death 
from  any  other  cause  not  proximately 
brought  about  by  personal  injuries  received 
from  purely  accidental  causes,  or  if  they 
shall  believe  from  the  evidence  that  any 
other  cause,  coupled  or  conjoined  with  acci- 
dental personal  injuries  received.  If  any,  caus- 
ed his  death,  and  that  the  accidental  injury, 
if  any,  received  by  him  was  not  the  sole 
cause  of  his  death.  Independent  of  all  other 
causes,  if  any,  then  the  law  is  for  the  de- 
fendant, and  the  jury  should  so  find. 

"(3)  If  the  jury  shall  believe  from  the 
evidence  that  the  plaintiff's  decedent,  Alex 
L.  Semple,  while  riding  a  horse  on  the  ISth 
day  of  July,  1006,  was  because  of  the  restlve- 
ness  or  behavior  of  said  horse,  and  to  avoid 
being  thrown  by  him,  compelled  to  make  ^• 
traoidinary  exertion  to  control  him,  and  that 
by  reason  of  such  exertion  so  compelled,  or 
of  the  movements  of  the  horse,  and  independ- 
ent of  all  other  causes,  if  any,  a  blood  ves- 
sel in  the  brain  of  said  Alex  L.  Semple  was 
ruptured,  and  that  the  injury  so  Inflicted 
necessarily  and  solely  caused  his  death  with- 
in 00  days  thereafter,  the  law  is  for  the 
plaintiff,  and  the  jury  should  so  find,  al- 
though the  jury  may  believe  from  the  evl- 
dence  that  the  blood  vessel  In  the  brain  of 


Alex  L.  Semple  had  been  weakened  by  prior 
disease. 

"(4)  But  if  the  jury  shall  oeliev^  from 
the  evidence  that  said  Alex  L.  Semple  was, 
on  July  18,  1906,  suffering  from  disease 
which  tended  to  harden  or  weaken  the  blood 
vessels  In  his  brain,  and  that  such  disease, 
if  any,  caused  or  actively  or  efficiently  co- 
operated with  any  accidental  injury  to  said 
Semple  in  causing  a  rupture  In  a  blood  ves- 
sel or  vessels  in  his  brain,  and  that  his  death 
resulted  from  such  co-operating  causes,  the 
law  is  for  the  defendant,  and  the  Jury  should 
so  find. 

"(5)  If  the  jury  shall  find  for  the  plaintiff, 
their  verdict  shall  be  .for  the  sum  of  $5,000, 
with  interest  at  the  rate  of  6  per  cent,  per 
annum  from  the  2d  day  of  January,  1907. 

"(6)  If  the  jury  shall  find  for  the  defend- 
ant, they  will  simply  say  so,  and  no  more." 

Appellant's  counsel  in  their  brief  concede 
that  instructions  Nob.  1,  2,  6,  and  6  were  cor- 
rect, but  claim  that  Instructions  3  and  4  are 
contradictory,  the  one  with  the  other,  and 
confused  the  jury.  Appellee  sued  upon  a 
breach  of  the  terms  of  the  policy,  and,  as 
stated,  appellant  answered,  controverting 
the  allegations  of  the  petition,  and  after- 
wards filed  an  amended  answer,  and  averred 
that  the  Insured  died  of  disease,  and  the 
court  gave  instructions  3  and  4  upon  this  spe- 
cial issue.  By  No.  3  the  court  told  the  jury, 
In  substance,  that  If  by  reason  of  extraordi- 
nary exeftlon  to  control  the  horse,  or  by  the 
movements  of  the  horse,  and  Independent  of 
all  other  causes,  if  any,  a  blood  vessel  In  the 
brain  of  Semple  was  ruptured,  and  that  the 
injury  Inflicted  necessarily  and  solely  caused 
his  death,  etc.,  they  should  find  for  appellee, 
although  the  blood  vessel  in  the  brain  of 
Semple  had  been  weakened  or  hardened  by 
prior  disease.  By  the  last  phrase  of  the  In- 
struction the  court  called  the  attention  of 
the  jury  to  the  fact  that  if  the  disease,  if 
any  he  had,  had  no  part  in  causing  the  rup- 
ture and  the  death  of  Semple,  it  was  not  a 
defense  for  the  appellant.  By  the  fourth  in- 
struction the  court  called  the  attention  of 
the  jury  to  the  fact  that  if  Semple  was  suf- 
fering from  disease  which  tended  to  weaken 
or  harden  the  blood  vessels  In  the  brain,  and 
that  such  a  disease,  if  any,  caused  or  actively 
or  efficiently  co-operated  with  any  accidental 
injury  to  his  brain,  and  that  his  death  re- 
sulted from  such  co-operating,  the  law  was 
for  the  defendant.  The  instructions  are  not 
conflicting,  but  are  in  accord.  The  one  in 
effect  told  the  jury  that,  even  though  they 
might  believe  from  the  evidence  that  Semple 
was  diseased  at  the  time  of  the  accidental 
injury,  yet  they  could  not  find  for  appellant 
if  the  disease  of  Semple  did  not  operate  to 
the  extent  of  causing  his  injury  and  death; 
and  the  other  told  them  that  if  they  did 
they  should  find  for  appellant. 

For  these  reasons,  the  judgment  of  the 
lower  court  Is  affirmed. 
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HOLLBRBACH  &  MAT  C50NTRAOT  CO.  T. 

WILKINS. 
(Court  of  Appeals  of  Eeutacky.    Oct.  22,  190&) 

1.  CoKTRACTS  ({  32*)  —  Completion— Bedtjc- 
TION  TO  Wmtino. 

Where  all  the  terms  of  a  contract,  by 
which  plaintiff  agreed  to  furnish  defendant  a 
specified  quantity  of  broken  stone  at  a  certain 
price  per  cubic  yard,  were  agreed  to,  and  the 
contract  was  dictated  to  defendant's  stenog- 
rapher with  instructions  to  write  out  duplicates, 
and  send  them  by  mail  to  plaintiff,  who  was  to 
sign  both  and  return  one  to  defendant,  the  con- 
tract was  complete  and  enforceable,  though  not 
reduced  to  writing  and  delivered  before  defend- 
ant's breach. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Dec.  Dig.  {  32.*] 

2.  CoNTBACTs  (I  278*)— Conditions— Faiiuee 

TO  COHPLT. 

Where  defendant,  sued  for  breach  of  con- 
tract, did  not  deny  that,  if  there  was  a  con- 
tract, it  did  not  allow  time  for  the  execution  by 
Slaintiff  of  a  bond  to  secure  performance  before 
efendant  broke  the  contract,  plaintiff's  failure 
to  furnish  a   bond  was  no  defense. 

[Ed.   Note.— For  other  Cases,  see  Contracts, 
Dec.  Dig.  {  278.*] 

3.  Dauaoes  (§  62*)  —  Contract  —  Bbeach — 
Duty  to  Reduce  Dakaoes. 

Plaintiff,  a  quarryman,  contracted  to  fur- 
nish defendant  a  certain  quantity  of  broken 
stone  at  a  specified  price  per  cubic  yard.  Held 
that,  on  defendant's   breach  of  such  contract, 

glaintiff  was  entitled  to  recover  profits  he  would 
ave  made  by  furnishing  the  stone,  and  was 
not  required  to  sell  the  stone  in  the  market 
and  recover  the  difference  between  the  contract 
price  and  market  value. 

[Ed.    Note.— For   other   cases,    see   Damages, 
Cent.  Dig.  {  129;    Dec.  Dig.  {  62.*] 

4.  CoNTBACTS  (i  303*)  —  Bbeach— Justifica- 
tion. 

Where  plaintiff  and  defendant's  manager 
had  agreed  on  terms  of  a  contract  by  which 
plaintiff  was  to  furnish  broken  stone  to  defend- 
ant, and,  after  dictating  the  contract  to  defend- 
ant's stenographer,  defendant's  manager  visited 
plaintiff's  quarries  and  promised  that  the  writ- 
ten contract  should  be  forwarded  at  once,  he 
was  not  justified  in  refusing  to  comply  there- 
with by  the  stenographer's  subsequent  state- 
ment to  him  that  plaintiff  had  previously  said 
he  would  not  sign  the  contract  unless  a  certain 
modification  was  inserted  in  it. 

[Bid.   Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  303.*] 

5.  Trial  (8  191*)  —  Instructionb  —  Assumed 
Facts. 

An  instruction  that  if  the  jury  believed 
that  plaintiff  and  defendant  made  a  contract  as 
pleaded  in  the  petition,  and  defendant  broke  it, 
while  plaintiff  was  ready  and  willing  to  execute 
it,  then  plaintiff  was  entitled  to  damages,  was 
not  objectionable  as  assuming  the  existence  of 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  423;    Dec.  Dig.  {  191.*] 

6.  Damages  (J  €2*)— Dutt  to  Minimize. 

Thosp  complaining  of  violations  of  contract 
are  generally  required  to  minimize  their  dam- 
ages as  much  as  the  exercise  of  reasonable  dili- 
gence will  accomplish  without  sacrificing  a  sub- 
stantial right. 

[Ed.   Note.— For   other  cases,    see   Damages, 
Cent.  Dig.  i  129;    Dec.  Dig.  i  62.*] 


7.  Contracts  (i  279*)  —  Breach  —  Oiteb  op 

Perfobmance. 

Where  defendant  informed  plaintiff  of  its 
election  not  to  take  stone  contracted  for,  plain- 
tiff, under  the  rule  that  the  law  does  not  re- 
quire the  doing  of  a  useless  act,  was  not  re- 
quired to  make  an  express  tender  of  perform- 
ance. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  1235;    Dec.  Dig.  {  279.*] 

Appeal  from  Circuit  Court,  Warren  County. 

"To  be  officially  reported." 

Action  by  J.  Arcb  Wllkins  against  the  Hoi- 
lerbach  &  May  Contract  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.   Affirmed. 

Wright  &  Logan  and  Ora  E.  Hazelip,  for 
appellant.  T.  W.  Thomas,  Wllkins  &  MUU- 
ken,  and  John  M.  Logan,  for  appellee. 

BARKER,  J.  This  Is  an  action  for  the 
breach  of  an  alleged  contract  between  appel- 
lee and  appellant  for  the  sale  and  delivery  by 
the  former  to  the  latter  of  4,000  cubic  yards  of 
broken  rock  to  be  used  in  constructing  lock  and 
dam  No.  6  in  Green  river.  Appellee  alleged  in 
his  petition  that  appellant,  a  corporation,  had 
secured  the  contract  from  the  United  States 
government  to  construct  the  lock  and  dam  in 
question,  and  that  in  the  construction  of  this 
work  is  needed  about  4,000  cubic  yards  of 
broken  stone  of  dimensions  not  less  than  one- 
half  cubic  foot  nor  larger  than  what  a  man 
could  handle;  that  he  entered  into  a  contract 
with  appellant  by  which  he  undertook  to  fur- 
nish it  with  the  stone,  and  it  agreed  to  pay 
him  therefor  60  cents  per  cubic  yard  delivered 
on  barges  In  Green  river;  that,  after  making 
this  contract  with  him,  the  appellant  will- 
fully and  arbitrarily  broke  it,  and  refused  to 
permit  him  to  go  on  with  it  The  damages 
were  laid  In  the  petition  at  $1,250,  and  were 
said  therein  to  consist  of  $250  expended  in 
opening  up  the  quarry  in  order  to  get  out  the 
stone,  and  $1,000  which  the  appellee  could 
have  made  in  profit  liad  be  been  allowed  to 
execute  his  contract  as  made  with  appellant 
The  appellant  In  Its  answer  denied  the  exist- 
ence of  the  contract,  and  this  was  the  real 
issue  between  the  parties,  although  there  are 
several  questions  discussed  in  the  briefs.  A 
trial  of  the  case  resulted  in  a  verdict  in  favor 
of  appellee  for  $500  and  from  the  Judgment 
based  upon  that  verdict  this  appeal  Is  prose- 
cuted. The  evidence  shows  without  question 
that  the  appellant  agreed  with  the  appellee 
for  the  purchase  by  It  of  the  4,000  cubic  yards 
of  broken  stone  at  the  agreed  price  of  60  cents 
per  cubic  yard.  This  contract  was  not  only 
agreed  to  in  all  its  terms,  but  was  dictated  to 
the  stenographer  of  appellant,  with  instruc- 
tions to  him  to  write  it  out  in  duplicate  and 
send  by  mall  to  appellee,  who  was  to  sign 
both  and  return  (me  copy  to  appellant  Sever- 
al days  after  this  was  done,  A.  Hollerbach, 
who  seems  to  have  been  the  active  manager  of 
appellant  company,  went  up  to  appellee's  quar- 
ries from  which  the  rock  was  to  be  taken,  and 
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inspected  them  wltb  appellee.  While  there, 
aii()eUee  asked  HoUerbacb  why  the  written 
contracts  had  not  been  sent  down  as  agreed 
upon,  whereupon  HoUerbach  expressed  sur- 
prise that  he  had  not  received  them,  and  said: 
"Yon  wlU  get  them  by  Tnesday"  (it  being  then 
Sunday).  HoUerbach  left  the  quarries,  and 
went  on  to  his  place  of  business,  and  appel- 
lee heard  nothing  further  for  seyeral  days, 
whereupon  he  wrote  to  appellant,  inquirbig 
why  the  contracts  had  not  been  sent  down, 
and  received  a  letter  In  reply  that  appellant 
had  made  other  arrangements  to  get  the  atone 
it  needed.  Appellee  then  instituted  this  ac- 
tion. 

The  mere  fact  that  the  oral  contract  was 
to  be  afterwards  reduced  to  writing  does  not 
render  It  unenforceable.  Bell  v.  Offutt,  10 
Bush,  632;  Mattlngly  y.  Springfield  F.  &  M. 
Ins.  Co.,  120  Ky.  768,  83  S.  W.  677.  If  the 
minds  of  the  parties  had  met,  and  nothing 
else  was  to  be  agreed  upon,  the  mere  fact  that 
the  parties  were  to  reduce  their  understand- 
ing to  writing 'does  not  militate  against  the 
right  of  either  to  sue  for  a  breach  of  the 
oral  agreement.  The  testimony  introduced  by 
plalntlfT  (appellee)  fully  sustains  his  conten- 
tion, and  this  Is  in  no  substantial  respect  dis- 
puted or  contradicted  by  the  appellant,  or  its 
witnesses,  except  that  it  alleged  and  under- 
took to  prove  that,  after  the  contract  was 
agreed  on  between  appellee  and  HoUerbach, 
appellee  said  to  the  stenographer  that  he 
wished  a  dltferent  clause  inserted  as  to  the 
dimensions  of  the  stone,  and  that,  if  this  was 
not  done,  he  would  not  sign  it  This  was  de- 
nied by  appeUee,  and  that  question  was  sub- 
mitted to  the  jury  in  the  Instructions  of  the 
court,  and  found  adversely  to  appellant 

Nor  do  we  think  the  court  erred  in  not  sub- 
mitting to  the  Jury  the  question  as  to  whether 
or  not  appeUee  had  prepared  and  tendered  a 
bond  with  surety  conditioned  for  the  faithful 
performance  of  the  contract  Appellant's  evi- 
dence tended  to  show  that  a  bond  was  to  be 
given,  and,  whUe  appellee  denied  that  there 
was  such  an  agreement  he  admitted  that  he 
sometimes  gave  bond  for  the  prompt  perform- 
ance of  his  contracts,  and  would  have  had  no 
objection  to  giving  bond  for  the  performance 
of  the  contract  under  consideration.  Appel- 
lant did  not  deny  that  it  agreed  upon  the 
terms  of  the  contract  as  alleged  by  appellee, 
or  that  these  terms  were  dictated  to  the  ste- 
nographer and  taken  down  by  him  In  short- 
band;  but  it  insists  tliat  there  never  was  a 
contract,  or,  if  there  was  one,  it  was  rescinded 
by  the  demand  of  the  appellee  for  the  modifi- 
cation thereof.  It  does  not  deny  that  it  made 
arrangements  for  the  obtentlon  of  the  desired 
amount  of  broken  stone  from  another  party, 
and  that  after  that  it  was  impossible  for  it  to 
carry  out  its  contract  with  appellee.  In  other 
words,  it  does  not  dispute  that,  if  there  was  a 
contract  between  it  and  appellee,  it  broke  It. 
Assuming  this  to  be  true.  It  was  entirely  Im- 
material whether  there  was  a  bond  executed. 
Appellant  did  not  allow  the  time  for  the  ex- 


ecution of  the  bond  to  arrive,  because,  before 
tliat  time,  it  made  a  contract  with  another 
party  for  the  stone,  and  so  notified  the  appel- 
lee. 

We  think  the  court  correctly  held  that  the 
question  between  the  parties  was  whether 
or  not  there  was  a  contract  as  claimed  by  ap- 
pellee; and.  If  so,  the  amount  of  damages 
appellee  sustained  by  reason  of  the  breach. 
HoUerbach's  own  testimony  established  ap- 
pellee's contrition  of  the  existence  of  the 
contract,  and  bis  only  excuse  for  the  breach 
was  that  his  stenographer  had  told  him  when 
he  came  back  from  the  quarries  that  appel- 
lee had  said  to  him  (the  stenographer)  that, 
unless  there  was  a  modifying  clause  Inserted 
in  the  contract  he  would  not  sign  it  Being 
told  this,  he  says  he  Immediately,  without 
notifying  the  appellee,  made  a  contract  with 
a  different  party  for  supplying  the  stone  that 
appellant  needed.  HoUerbach's  position  in 
this  matter  is  not  a  very  enviable  one.  He 
knew  that  what  his  stenographer  told  him 
was  not  correct  because  he  had  been  at  the 
quarries  with  appellee  since  the  supposed 
conversation  between  the  stenographer  and 
appellee  had  taken  place,  and  he  knew  that 
appellee  was  preparing  to  go  on  with  the 
contract,  and  had  there  asked  him  why  the 
written  contract  had  not  been  sent  to  him, 
and  he  knew  that  he  had  promised  appellee 
that  the  writing  should  go  to  him  at  least 
by  the  following  Tuesday,  and  yet  know- 
ing that  appellee  considered  that  he  had  a 
contract  with  appellant,  and  was  going  on 
at  some  outlay  to  prepare  to  execute  it  he, 
without  any  notice  to  appeUee,  made  a  con- 
tract as  said  before,  with  another  party,  and, 
as  be  states,  at  a  higher  price. 

We  do  not  think  the  first  instruction  of  the 
court  assumes  that  there  was  a  contract 
between  appellant  and  appellee.  If  this  were 
true.  It  would  be  erroneous,  because  the  ex- 
istence of  the  contract  was  the  real  issue  be- 
tween the  parties.  Instead  of  assuming  the 
existence  of  the  disputed  contract,  the  court 
expressly  told  the  Jury  that  if  they  believed 
from  the  evidence  that  the  appellee  and  ap- 
pellant made  a  contract  as  set  out  in  the  peti' 
tlon,  and  appellant  broke  it,  and  that  the 
appellee  was  ready  and  willing  at  all  times 
to  execute  it,  then  he  was  entitled  to  dam- 
ages from  the  appellant 

The  court  did  not  err  in  not  instructing 
the  Jury  that  It  was  the  duty  of  the  appel- 
lee, even  if  there  was  a  breach  of  the  con- 
tract to  use  reasonable  diligence  to  seU  the 
stone  contracted  for  to  other  parties.  The 
principle  for  which  counsel  for  appellant 
contend  has  no  application  to  a  contract  like 
the  one  under  discussion.  It  is  true,  where 
there  Is  a  contract  for  personal  services,  and 
there  is  a  breach,  the  party  whose  services 
are  to  be  engaged  may  not  sit  down  and 
supinely  permit  the  amount  of  bis  damages 
to  grow.  It  is  his  duty  to  seek  employment 
elsewhere,  and  the  other  party  ia  only  liable 
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to  the  eixtent  of  the  Injury  after  the  exercise 
of  ordinary  diligence  by  the  complainant  to 
obtain  other  employnjent  still  leaves  him  a 
sufferer  by  reason  of  the  breach.     In  the  case 
In  band  the  appellee  had  a  rock  quarry,  and, 
although  It  might  be  true  that  he  could  have 
sold  4,000  cubic  yards  of  rock  to  another  par- 
ty,   that    would   not   have    diminished   his 
damages  In  not  being  allowed  to  carry  out 
his  contract  with  appellant,  because  he  was 
entitled.  If  he  could,  to  sell  all  the  rock  In 
his  quarry;   and  It  In  no  wise  minimized  the 
damages  be  may  have  sustained  by  the  breach 
of  appellant's  contract  that  he  might,  per- 
chance, have  sold  4,000  yards  of  broken  rock 
to  some  one  else.    This  is  quite  different 
from  a  contract  for  personal  services.    There 
the  contract  cannot  be  performed  for  two 
different  parties,   and,   when   the  employer 
refuses  to  carry  out  his  contract  for  the 
personal  services  of  the  servant,  the  latter 
must  look   for  another  employer,  and  thus 
reduce  the  damages,  arising  from  the  breach, 
as  much  as  possible.    We  do  not  mean  to 
be  understood  as  limiting  the  application  of 
the  principle  of  avoidance   of  damages  to 
breaches  of  contracts  for  personal  service ;  oo 
the  contrary,  the  rale  Is  of  much  broader 
application,  and  It  would,  perhaps,  not  be 
going  too  far  to  say  that  the  duty  of  those 
complaining    of    violations   of    contracts    to 
minimize  their  damages  as  much  as  the  exer- 
cise of  reasonable  diligence  will  accomplish 
Is  the  general  rule  appertaining  to  the  right 
to  recover  damages  therefor.    The  complain- 
ant  should   reduce    bis   damages   whenever 
the  principle  can  be  applied  without  sacrific- 
ing any   substantial   right.    A   fair  illustra- 
tion of  the  general   application  of  the  rule 
may  be  found  in  the  supposition  that  the 
breach  of  the  contract  under  discussion  had 
been  by  appellee's  refusing  to  deliver  to  ap- 
pellant the  stone  contracted  for.    It  would 
In  the  supposed  case  have  been  the  duty  of 
appellant  to  go  out  Into  the  market  and  buy 
the  stone,  and  It  could  only  hold  appellee 
liable  for  the  difference  between  the  con- 
tract price  and  what  It  had  to  pay  for  the 
stone  on  the  market.    This,  from  the  very 
nature  of  the  case,  would  cover  all  the  dam- 
age it  sustained  by  the  breach  of  the  con- 
tract   But  the  same  principle  Is  not  appli- 
cable to  the  breach  of  contract  complained  ot 
In    this    record.    Appellee   was   entitled   to 
enjoy  the  benefit  of  the  profits  of  his  con- 
tract with  appellant,  and.  If  he  could  have 
made  as  beneficial  a  contract  with  another, 
he  was  entitled  to  the  benefits  of  that  also. 
In  other  words,  he  was  entitled  to  carry 
forward  as  many  such  contracts  as  he  could 
make,  and,  if  he  succeeded  in  making  more 
than  one,  he  was  entitled  to  both  profits. 
Receiving  the  profits  of  one  such  contract 
would  not  tend  to  recoup  bis  loss  by  reason 
of  the  breach  of  another.    Sedgwick  on  Dam- 
ages (8th  Ed.)  i  608.    It  was  not  necessary 


for  the  appellee  to  expressly  offer  to  go  on 
with  the  contract  after  the  breach.  He  was 
Informed  by  the  appellant  that  it  had  con- 
tracted for  the  stone  from  another  party,  and 
It  was  therefore  useless  for  him  to  make  a 
formal  tender  of  the  stone  to  it  The  law 
does  not  require  the  doing  of  a  useless  act 
Upon  the  whole  case  no  substantial  error 
was  committed  against  appellant,  and  tbe 
Judgment  1b  therefore  afflnned. 


CO-MMONWEAI/TH  ex  pel.  ALBRITTON, 
Revenue  Agent,  r.  SINKING  FUND 
COM'RS  OF  LEBANON  WATERWORKS 
CO. 

(Court  of  Appeals  of  Kentucky.    Oct  22,  190a) 

Taxatiow  rt  217*)— Pbopbbtt  Subjkct-Mu* 

KiciPAX  Sinking  Funo. 

A  sinking,  fund  created  to  liquidate  tbe 
bonded  debt  incurred  by  a  city  in  the  purchase 
of  a  waterworks  system  is  but  so  much  taxes 
collected  to  liquidate  a  debt,  incurred  for  a  pub- 
lic purpose,  notwithstanding  it-  is  invested  in 
interest-bearing  stocks  and  bonds,  and  is  exempt 
from  taxation  under  Const.  {  170,  providing 
tliat  public  property  used  for  public  purpose* 
shall  not  be  taxed. 

[Ed.   Note.— For   other   cases,   see   Taxation. 
Cent  Dig.  {  356;    Dec.  Dig.  $  217.*1 

O'Rear,  C.  J.,  and  Nunn  and  Carroll,  33.,  dis- 
senting. 

Appeal  from  Circuit  Court,  Marion  County.. 

"To  be  officially  reported." 

Suit  in  the  county  court  by  the  common- 
wealth, on  the  relation  of  T.  G.  Albritton». 
revenue  agent,  against  the  sinking  fund  com- 
missioners of  the  Lebanon  Waterworks  Com- 
pany to  assess  certain  dlvldend'paylng  stocks,, 
bonds,  and  cash.  There  was  a  Judgment  for 
the  revenue  agent  in  the  county  court,  and 
an  appeal  was  taken  to  the  circuit  court, 
where  Judgment  was  rendered  for  the  com- 
missioners, and  tlie  revenue  agent  appeals. 
Affirmed. 

W.  W.  Spalding,  for  appellant    H.  S.  Mo- 
EIroy  and  3.  P.  Thompson,  for  appellees. 

LASSING,  J.  This  snit  was  instituted 
In  the  Marion  circuit  court  by  T.  G.  Albrit- 
ton,  revenue  agent  for  the  purpose  of  assess- 
ing certain  dividend-paying  stocks,  bonds, 
and  cash  held  by  the  sinking  fund  commis- 
sioners of  Lebanon,  Ky.  In  1884  a  charter 
was  granted  by  the  state  Legislature  to  J. 
M.  Cardweii  and  others  as  Incorporators  of 
the  Lebanon  Waterworks  Company.  The 
capital  stock  of  this  company  was  fixed  at 
$100,000.  The  company  was  organized  under- 
thls  charter  to  supply  the  town  of  Lebanon 
with  water.  In  1886  the  charter  of  the  Leb- 
anon Waterworks  Company  was  amended 
so  as  to  authorize  the  city  of  Lebanon  to 
purchase  Its  stock  up  to  an  amoimt  not  ex- 
ceeding 750  shares  of  a  par  value  of  |10O 
each,  and,  for  tbe  purpose  of  making  this 
purchase,  the  city  was  authorized  to  Issne- 
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Its  bonds,  which  were  to  mature  at  a  stated 
time.  The  act  further  provided  that  for  the 
purpose  of  paying  the  bonds,  which  the  city 
should  thus  issue,  a  sinking  fund  should  be 
created,  and  that  the  city  should  annually 
pay  into  said  fund  a  sum  sufficient  to  liqui- 
date the  bonds  at  maturity.  For  the  purpose 
of  managing  this  fund  a  commission  of 
three  was  appointed.  It  appears  from  the 
record  that  $55,000  of  the  stock  of  the  water 
company  were  at  that  time  delivered  to  the 
city  and  a  like  amount  of  city  bonds  were  Is- 
sued to  the  water  company,  and  by  it  sold 
upon  the  market.  At  the  time  of  the  in- 
stitution of  this  suit  there  had  been  paid  in- 
to the  sinking  fund  each  year  a  sum  approx- 
imating |1,600,  and  the  aggregate  amount 
then  In  the  hands  of  the  commissioners  was 
about  $26,Q0O.  The  case  was  submitted  to  the 
county  court  upon  the  pleadings,  there  being 
no  disagreement  as  to  the  amount  of  funds 
on  hand.  The  county  Judge  decided  that 
the  property  of  the  sinking  fund  was  liable 
for  state  and  county  taxes,  and  directed  it 
to  be  assessed  accordingly.  An  appeal  was 
taken  from  this  Judgment  to  the  circuit 
court,  where,  in  due  course  of  time,  a  Judg- 
ment was  rendered,  in  which  it  was  held  that 
all  of  the  property  in  the  hands  of  the  sink- 
ing fund  commissioners  was,  under  section 
170  of  the  Constitution,  exempt  from  taxa- 
tion. The  petition  of  the  revenue  agent  was 
accordingly  dismissed,  and,  from  that  Judg- 
ment, this  appeal  Is  prosecuted. 

For  the  state  it  is  urged  that  the  city 
holds  these  stocks  and  bonds  and  this  cash  in 
a  private  or  proprietary  capacity,  and  not  In 
its  governmental  or  public  capacity,  and  that, 
therefore,  it  Is  subject  to  taxation;  whereas, 
fhe  sinking  fund  commissioners  contend  that 
it  Is  held  for  a  purely  grovemmental  or  public 
purpose,  and  Is  exempt  from  taxation.  The 
debt  which  this  sinking  fund  was  created  to 
liquidate  was  originally  Incurred  by  the  city 
by  legislative  authority  in  the  erection  and 
Installation  of  a  waterworks  system  for  the 
city.  The  same  act  which  authorized  the 
city  to  incur  this  Indebtedness  required  that 
a  fund  be  created  for  the  purpose  of  liquidat- 
ing this  indebtedness  at  Its  maturity.  The 
city  owns  all  of  the  stock  of  the  waterworks 
company,  and  the  waterworks  company,  in 
addition  to  supplying  the  city  with  water. 
Is  held  and  operated  for  the  purpose  of  ex- 
tinguishing fires,  sprinkling  streets,  flushing 
gutters  and  sewers,  thereby  ministering,  not 
only  to  the  comforts  and  necessities  of  the 
citizens  of  said  town,  but  promoting  and  sub- 
serving the  public  health  and  conveniences  of 
the  city.  The  sinking  fund  was  created  for 
the  sole  purpose  of  liquidating  the  bonded 
debt  incurred  by  the  city  in  the  purchase 
of  the  waterworks.  It  appears  that  the 
Income  from  the  sal6  of  water  has  never 
been  equal  to,  or  at  least  exceeded,  the  ex- 
pense of  maintaining  the  plant 

The  city  Is  an  arm  or  branch  of  the  state 
government,   and  in   the  administration   of 


Its  public  affairs  it  acts  as  an  agent  of  the 
state,  and  no  property  held  by  it  for  a  purely 
public  or  governmental  purpose  Is  subject 
to  taxation  any  more  than  the  public  prop- 
erty of  the  state  itself  is  subject  to  taxation. 
In  the  case  of  the  City  of  Louisville  v.  Com- 
monwealth, 1  Dnvall,  295,  86  Am.  Dec.  GU, 
Judge  Robertson,  speaking  for  the  court,  heid 
that  a  courthouse,  prison,  and  such  property 
aa  was  necessary  or  useful  to  the  administra- 
tion of  municipal  affairs,  and  devoted  to  such 
uses,  were  exempt  from  taxation,  but,  when 
such  property  was  used  by  the  city  In  its  pri- 
vate capacity,  such  as  market  houses,  fire  en- 
gines, etc.,  it  was  subject  to  taxation.  Blnce 
the  date  of  this  decision  the  trend  of  legis- 
lative enactment,  and  Judicial  Interpretation 
as  well,  has  been  to  extend  and  enlarge  the 
exemption  from  taxation  of  the  different 
classes  of  property  held  by  cities  in  their 
governmental  capacity,  and  contributing  to 
the  health,  comfort,  and  convenience  of  its 
citizens,  and  the  rule  announced  by  Judge 
Bobertson  has  been  materially  modified  and 
extended.  In  the  more  recent  case  of  the 
City  of  Owensboro  v.  Commonwealth,  105  Ky. 
344,  49  S.  W.  820,  44  L.  R.  A.  202,  It  was  held 
that  property  used  by  a  dty  in  connection 
with  Its  fire  department,  and  even  public 
parks,  was  exempt  from  taxation.  In  the 
case  of  the  Board  of  Ooundlmen  of  Frank- 
fort V.  Commonwealth,  94  S.  W.  648,  29  Ky. 
Law  Rep.  699,  It  was  held  that:  "The  Legis- 
lature authorizes  mtinlclpallties  to  levy  and 
collect  taxes  for  the  purpose  of  building  and 
maintaining  waterworks  and  lighting  plants. 
They  are  acquired  for  public  purposes  and 
maintained  for  public  purposes.  They  are 
paid  for  with  money  that  arises  from  the 
levy  and  collection  of  taxes,  which  can  only 
be  levied  and  collected  for  public  purposes. 
Water  is  essential  to  the  comfort,  health,  and 
safety  of  the  citizens  of  the  municipalities. 
•  •  •  Therefore  the  Legislature  has  rec- 
ognized waterworks  and  lighting  plants  as 
public  necessities.  The  right  of  ntunlclpall- 
tles  to  tax  their  Inhabitants  for  the  purpose 
of  raising  money  to  build  and  maintain  these 
plants  is  not  even  questioned,  and  this  court 
has  repeatedly  recognized  that  it  can  be' 
done."  In  the  case  of  the  City  of  Covington 
V.  District  of  Highlands,  110  S.  W.  338,  de- 
cided May  13,  1908,  the  principle  announced 
in  the  case  of  the  Board  of  CouncUmen  of 
Frankfort  v.  Commonwealth,  94  S.  W.  ,648, 
Is  recognized  and  approved.  The  waterworks 
being  acquired  and  maintained  for  a  public 
purpose,  paid  for  with  money  raised  by 
pledging  the  city's  credit,  under  special  legis- 
lative authority,  granted  only  upon  condition 
that  there  should  be  created  by  the  city  a 
sinking  fund  for  the  purpose  of  redeeming 
the  bonds  at  their  maturity,  it  could  hardly 
be  said  that  this  fund,  which  the  city  was 
required  to  create  to  redeem  Its  bonds,  should 
be  subject  to  taxation.  The  debt  was  created 
for  a  governmental  purpose,  and  must  be 
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paid  off  and  satisfied  by  taxation.  It  la  too 
great  a  burden  to  be  borne  by  the  municipali- 
ty In  any  one  year,  and  hence  the  Legislature 
wisely  proTlded  that  the  burden  of  its  pay- 
ment should  be  distributed  over  a  number  of 
years.  This  annual  tax,  when  collected  and 
set  aside  for  the  purpose  of  redeeming  these 
bonds,  is  no  more  subject  to  taxation  than 
would  a  balance  In  the  hands  of  the  city 
treasurer  be  subject  to  taxation  If  there  re- 
mained a  balance  at  the  end  of  the  fiscal 
year.  It  is  not  held  by  the  city  for  the  pur- 
pose of  making  any  profit  out  of  It,  but  only 
for  the  purpose  designated  In  the  act  of  the 
Legislature  which  authorized  and  directed 
its  creation.  But  It  is  urged  for  the  com- 
monwealth that  it  Is  invested  In  interest- 
bearing  stocks  and  bonds,  and  therefore  the 
oily  derives  a  profit  from  Its  use.  This  is 
true,  but  the  profit' derived  from  its  invest- 
ment In  such  stocks  and  bonds  Is  added  to 
the  principal  fund  from  time  to  time,  and 
this  will  continue  to  be  done  until  the  amount 
on  hand  In  the  sinking  fund  Is  sufiflcient  to 
satisfy  and  pay  off  the  bonds.  When  this 
period  has  been  reached,  the  citizens  of  the 
municipality  will  then  be  relieved  of  any 
further  burden  on  this  account,  and  this  tax, 
which  has  been  collected  through  a  number 
of  years,  will  then  be  applied  to  the  purpose 
for  which  It  was  collected. 

Considered  in  its  true  light,  the  sinking 
Ijund  in  the  hands  of  the  commissioners  Is 
but  so  much  taxes  collected  by  the  city  for 
the  purpose  of  liquidating  an  Indebtedness 
created  for  a  purely  public  purpose,  and 
hence  is  not  subject  to  taxation,  and,  the 
circuit  Judge  having  so  held,  the  Judgment 
is  affirmed. 

O'REAR,  O.  J.,  and  NUNN  and  CAR- 
ROLL, JJ.,  dissent 


LOUISVILLE  RY.  CO.  v.  GAAR. 
(Court  of  Appeals  of  Kentucky.    Oct.  27;  190a) 

1.  Stbeet  Ra.ii.boa.d8  (I  118*)— Opbbatioh— 
Action  fob  Injubies — Instbuotions— Ap- 
plicability TO  Evidence. 

Id  an  action  for  injaries  by  bein^  struck 
by  defendant's  street  car,  an  instruction  that 
unless  defendant's  agents,  or  one  of  them  in 
charge  of  the  car,  failed  to  have  it  under  rea- 
sonable control  or  to  keep  a  reasonable  look- 
out or  exercise  reasonable  care,  the  jury  should 
find  for  defendant,  was  erroneous,  where  de- 
fendant had  two  agents  on  the  car,  the  con- 
ductor and  the  motorman,  and  it  was  not  the 
conductor's  duty  to  keep  a  lookout  since  the 
jury  might  have  found  for  plaintiff  because  the 
conductor  failed  to  keep  a  lookout. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  t  118.*] 

2.  Stbeet  Railroads  (|  118*)— Opebatiow— 
AomoN   roB  IwjusiEs— IwsmrocTioNB— Ap- 

PLICABILITT   TO   EVIDBNOK. 

An  instruction  that  if  defendant's  street 
car  was  running  at  a  reasonable  speed  and  un- 
der reasonable  control,  and  plaintiff  went  upon 
the  track  so  close  to  the  car  that  the  motorman 


could  not  by  ordinary  can  prevent  a  colliaion, 
the  jury  shall  find  for  defendant,  was  erron- 
eous, since  it  would  permit  a  recovery,  even  if 
a  collision  could  not  nave  been  avoided  had  the 
car  been  running  at  a  reasonable  rate  of  speed 
and  under  control. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  {  11&*] 

8.  Stbeet  Railboads  (i  102*)— Opebatior— 
Injubies  to  Pebsons  —  Neolioence — Coir- 
iBiBUTOBT  Neolioence. 

Though  a  street  car  was  running  too  fast 
and  was  not  under  reasonable  control,  the  com- 
pany would  not  be  liable  for  injuries  to  plain- 
tiff if  he  came  upon  the  track  in  front  of  the 
car  so  close  to  it  that  a  collision  could  not 
have  been  avoided,  even  if  the  car  had  been 
running  at  a  reasonable  rate  of  speed  and  had 
been  under  control. 

[ESd.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  {  200;   Dec  Dig.  f  102.*] 

4.  Stbeet  Bazlboads  ({  118*)  —  Child  or 

TeACK— InJUBT— iNSTBUCllONS.  . 

In  an  action  for  injury  to  a  child  on  de- 
fendant's street  railway  track,  Instructions  to 
be  given  on  new  trial  determined. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Dec.  Dig.  §  lia*] 

5.  Stbeet  Bailboads  (I  100*)— Opxration— 
Injubies  to  Pebbons  or  Tback— Cortbibu- 
TOBT  Neolioence— Childbbr. 

In  an  action  against  a  street  railroad  for 
injury  to  a  4^  year  old  child,  plaintiff  was  too 
young  to  be  charged  with  contributory  negli- 
gence, and  no  Instruction  upon  that  subject 
should  be  given. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  |  217 ;   Dec.  Dig.  i  100.*] 

8.  Tbial  (I  61*)— Becbptior  of  Bvidkrob— 

Examination  in  Chief. 

In  an  action  for  injuries  by  being  struck 
by  a  street  car,  plaintiff  should  introduce  as 
evidence  in  chief  testimony  as  to  the  distance 
in  which  the  car  could  have  been  stopped  before 
striking  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  146;    Dec  Dig.  f  61.*] 

7.  Appeal  and  Ebbob  (§  547*)— Bill  of  Ex- 
ceptions —  Necessitt  —  Misconduct  of 
Counsel. 

Misconduct  of  counsel  on  trial,  which  is 
not  shown  by  bill  of  exceptions,  cannot  be  con- 
sidered on  appeal. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  |  2431 ;    Dec  Dig.  I  647.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Fleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Samuel  Gaar,  by  his  next  friend, 
against  the  Louisville  Ballway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded  for  a  new 
trial. 

Falrleigh,  Straus  &  Fairleigh  and  Robert 
O.  Gordon,  for  appellant  Popham  &  Web- 
ster and  Morton  E.  Xonta,  for  appellee. 

HOBSON,  J.  Samuel  Gaar,  a  llttie  boy 
4%  years  old,  was  struck  by  a  north-bound 
street  car  on  Fourth  street,  between  L  ana 
M  streets.  In  Louisville,  and  severely  Injured. 
This  action  was  brought  to  recover  for  hla 
Injuries.  A  trial  was  had,  which  resulted  in 
a  verdict  and  Judgment  in  favor  of  the  plain- 
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tiff  In  the  stun  of  $3,190.  The  defendant  ap- 
peals. 

There  are  two  tracks  along  Fourth  street; 
the  east  track  being  used  for  north-bound 
cars,  and  the  west  track  for  those  south- 
bound. The  little  boy  was  standing  on  the 
curb  on  the  east  side,  about  20  feet  from  the 
north-bound  track.  According  to  the  proof 
for  the  plaintiff,  he  started  across  the  street, 
and,  when  he  got  between  the  two  tracks^  a 
south-bound  car  was  approaching,  and  he 
stepped  back  on  the  north-bound  track  to  let 
it  pass  him,  and,  while  standing  there,  was 
struck  bj  a  north-bound  car  to  which  he  had 
bis  back  turned.  The  proof  for  the  plaintiff 
was  to  the  effect  that  he  could  be  seen  by  the 
motorman  of  the  north-bound  car  for  200 
feet;  that  it  was  running  very  rapidly,  and 
no  effort  was  made  to  stop  the  car,  and  no 
signal  was  given  of  its  approach  until  about 
the  time  he  was  struck.  The  proof  for  the 
defendant  was  to  the  effect  that  the  child 
was  on  the  curb  until  the  car  got  in  about 
20  feet  of  him;  that  he  then  came  suddenly 
upon  the  track,  and  too  close  to  the  car  for 
the  motorman  to  avoid  striking  him;  that 
the  collision  occurred  about  the  center  of  the 
square;  that  the  car  was  running  on  its 
schedule  time ;  and  that  proper  signals  of  the 
approach  of  the  car  to  the  street  crossing  at 
M  street  had  been  given.  The  court  instruct- 
ed the  Jury,  In  substance,  that  if  they  be- 
lieved from  the  evidence  that  the  defendant's 
agents  or  any  of  them  in  charge  of  the  car 
failed  to  have  the  car  under  reasonable  conr 
trol,  or  failed  to  exercise  ordinary  care  to 
avoid  a  collision  with  persons  in  the  street, 
and  by  reason  of  this  the  collision  occurred, 
they  should  find  for  the  plaintiff,  and  that 
unless  they  believed  from  the  evidence  that 
the  defendant's  agents  or  one  of  them  in 
charge  of  the  car  failed  to  have  the  car  under 
a  reasonable  control,  or  failed  to  keep  a  rea- 
sonable lookout,  or  failed  to  exercise  ordinary 
care  to  prevent  a  collision,  they  should  find 
for  the  defendant.  The  defendant  had  two 
agents  on  the  car — ^tbe  conductor  and  the 
motorman.  The  motorman  had  charge  of  the 
operation  of  the  car.  The  conductor  took 
up  fares,  and  looked  after  the  passengers 
in  getting  on  and  off  the  car.  He  had  gen- 
eral charge  of  the  car,  but  It  was  not  a  part 
of  his  duty  to  keep  a  lookout,  and  the  Jury, 
under  the  Instructions  of  the  court,  might 
have  found  for  ttie  plaintiff  on  the  ground 
that  the  conductor  was  not  keeping  a  lookout 
It  was  Incumbent  on  the  defendant  to  keep 
a  lookout,  but  it  was  not  required  to  have 
its  conductor  and  its  motorman  both  to  keep 
a  lookout 

The  court  also  Instructed  the  Jury  that  If 
they  believed  from  the  evidence  that  the  car 
was  running  at  a  reasonable  rate  of  speed 
and  under  reasonable  control,  and  that  while 
it  was  so  running  the  plaintiff  went  upon  the 
track  so  close  to  the  car  that  the  motorman 
could  not  by  ordinary  care  with  the  ap- 
pliances under  his  control  prevent  the  col- 


lision, they  should  find  for  the  defendant 
Under  this  Instruction,  the  Jury  could  not 
find  for  the  defendant  If  the  car  was  run- 
ning at  an  unreasonable  rate  of  speed,  and 
was  not  under  reasonable  control  no  matter 
bow  close  to  the  car  the  boy  came  upon  the 
track.  But  although  the  car  was  running 
too  fast  and  was  not  under  reasonable  con- 
trol, still  the  defendant  would  not  be  respon- 
sible if  the  child  came  upon  the  track  in 
front  of  the  car  so  close  to  It  that  a  collision 
with  him  could  not  have  been  avoided,  if  the 
car  had  been  running  at  a  reasonable  rate 
of  speed,  and  bad  been  under  reasonable 
control.  Lexington  Railway  Oo.  v.  Van 
Laden's  Adm'r,  107  S.  W.  740,  82  Ky. 
Law  Rep.  1047.  On  another  trial  of  the  case, 
in  lieu  of  the  instructions  referred  to,  the 
court  will  instruct  the  Jury  as  follows: 

"(1)  It  was  the  duty  of  the  defendant's 
motorman  in  charge  of  the  car  to  keep  a 
lookout  ahead  for  ipersons  or  vehicles  upon 
the  street  and  to  run  the  car  at  such  speed 
and  to  have  it  under  such  control  as  ordinary 
care  for  their  safety  demanded  and  to  exer- 
cise ordinary  care  to  avoid  a  collision  with 
them ;  and,  if  the  Jury  believe  from  the  evi- 
dence that  the  motorman  in  charge  of  the 
car  referred  to  in  the  evidence  failed  to  keep 
a  lookout  ahead  for  persons  or  vehicles  upon 
the  street  or  failed  to  run  the  car  at  such 
speed  or  to  have  it  under  such  control  as  ordi- 
nary care  for  their  safety  demanded,  or  fail- 
ed to  exercise  ordinary  care  to  avoid  a  col- 
lision with  the  plaintiff,  and  by  reason  there- 
of the  collision  occurred,  they  should  find  for 
the  plaintiff. 

"(2)  Unless  the  Jury  believe  from  the  evi- 
dence that  the  motorman  In  charge  of  the  car 
failed  to  keep  a  lookout  ahead  for  persons 
or  vehicles  upon  the  street  or  failed  to  run 
the  car  at  such  speed  or  to  have  the  car  un- 
der such  control  as  ordinary  care  for  their 
safety  demanded,  or  failed  to  exercise  ordi- 
nary care  to  avoid  a  collision  with  plaintiff, 
and  that  by  reason  thereof  plaintiff  was  in- 
jured, the  Jury  should  find  for  the  defendant. 

"(3)  If  the  Jury 'believe  from  the  evidence 
that  the  plaintiff  went  out  in  the  street  so 
close  to  the  car  that,  if  the  car  was  running 
at  a  reasonable  rate  of  speed  as  defined  in 
No.  1,  the  motorman  could  not  by  the  exer- 
cise of  ordinary  care  have  perceived  bis 
danger,  and  stopped  the  car  so  as  to  avoid 
Injury  to  him,  the  Jury  should  find  for  the 
defendant" 

These  instructions  and  those  given  by  the 
court  defining  ordinary  care,  the  measure  of 
damages,  and  the  form  of  their  verdict  con- 
tain the  whole  law  of  the  case.  The  child 
was  too  young  to  be  charged  with  contribu- 
tory negligence,  and  therefore  no  instruction 
on  contributory  negligence  should  be  given. 
On  another  trial  the  plaintiff  will  introduce 
in  chief  his  evidence  as  to  the  distance  in 
which  the  car  could  be  stopped.  Some  com- 
plaint Is  made  as  to  misconduct  of  counsel ; 
but  this  cannot  be  considered,  as  it  is  not 
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shown  by  the  bin  of  exceptions.  The  only 
way  In  which  matters  occurring  on  the  trial 
in  the  circuit  court  may  be  brought  up  for 
review  In  this  court  Is  by  bill  of  exceptions. 
PaducBh  Light  Ck).  ▼.  Bell,  85  S.  W.  216,  27 
Ky.  Law  Rep.  428;  Geo.  T.  Stagg  Co.  t. 
Brlghtwell,  92  S.  W.  8,  28  Ky.  Law  Rep.  1220. 
Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

DARBY  T.  FRENCH. 
(Court  of  Appeals  of  Kentucky.    Oct.  27, 1808.) 

1.  Gabnishment  (8  163*)— Acriow  Against 
Qabnisheb— Pleading. 

A  petition  against  a  garnisbee,  alleging  that 
be  was  legally  indebted  to  plaintiff's  debtor  in  a 
sum  largely  in  excess  of  plaintiff's  claim,  and 
that  such  debtor  bad  an  action  pending  to  recov- 
er the  amount,  was  insufficient  to  entitle  plain- 
tiff to  a  personal  judgment  against  the  garnishee, 
under  the  rule  that  plaintiff  must  state  the  cause 
of  action  in  favor  of  bis  debtor  with  the  same 
particularity  that  the  debtor  wonld  be  required 
to  do  bad  he  sued. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  S>  88 ;  Dec.  Dig.  i  163.*] 

2.  Affeal  and  Erbor  a  82*)— Appealable 
Obdebs— Oboeb  Setting  Abide  Judgment. 

An  order  setting  aside  a  judgment  against  a 
garnishee  and  permitting  him  to  answer  is  not  a 
final  order,  from  which  an  appeal  will  lie. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  379 ;   Dec.  Dig.  {  ^.'J 

Appeal  from  Circuit  Court,  Fnyette  County. 

"Not  to  be  oflSclally  reported." 

Action  by  John  W.  Darby  against  B.  F. 
French,  garnishee.  From  a  judgment  setting 
aside  a  judgment  against  the  garnishee  and 
permitting  him  to  answer,  plaintiff  appeals. 
Dismissed. 

R.  S.  Crawford,  for  appellant.  J.  R.  Al- 
len and  J.  M.  Stevenson,  for  appellee. 

NUNN,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  Fayette  circuit  court,  setting 
aside  a  judgment  and  permitting  appellee, 
French,  to  answer.  It  appears  that  appel- 
lant recovered  a  judgment  against  Will  A. 
Young  for  something  over  $200,  and  caused 
ao  execution  to  be  issued  upon  it,  which  was 
returned,  "No  property  found  to  satisfy 
same."  Afterwards  he  instituted  this  ac- 
tion against  Young  and  this  appellee,  and 
sought  to  collect  his  judgment  from  appellee 
as  debtor  of  Young.  The  allegations  of  the 
petition  with  reference  to  appellee  are  as 
follows:  "The  plaintiff  says  that  the  defend- 
ant B.  F.  French  is  justly  and  legally  in- 
debted to  his  codefendant,  Will  Young,  In  a 
sum  largely  in  excess  of  the  plaintiff's  debt, 
interest,  and  costs,  and  the  costs  of  this  ac- 
tion, and  the  said  Young  now  has  an  action 
pending  in  the  Clark  circuit  court  to  recover 
said  amount  Wherefore  the  plaintiff  makes 
him  a  defendant  herein,  and  asks  that  he  be 
required  to  answer  this  petition,  and  in  his 
answer  disclose  under  oath  the  amotut  of 


bis  indebtedness  to  said  Young,  and  that  be 
be  required  to  pay  said  sum  of  money  Into 
this  court,  to  be  applied  to  the  payment  of 
the  plaintiff's  claim  herein."  The  summons 
was  served  on  appellee  in  Clark  county,  Ky., 
the  place  of  his  residence,  and  after  30  days 
had  expired  from  the  date  of  service  the 
court  rendered  a  default  judgment  against 
appellee  in  favor  of  appellant  for  the  amount 
of  his  judgment,  Interest,  and  cost  that  he 
bad  against  Will  A.  Young.  In  two  days 
after  the  judgment  was  rendered,  appellee 
appeared  and  tendered  an  answer,  the  alle- 
gations In  which,  if  true,  constituted  a  com- 
plete defense.  The  lower  court  at  first  re- 
fused to  set  aside  the  judgment,  but  upon 
further  consideration  set  aside  the  order  and 
sustained  appellee's  motion,  and  vacated  the 
judgement  against  him,  and  permitted  him 
to  file  the  answer;  and  It  is  from  this  order 
that  this  appeal  is  prosecuted. 

It  is  a  well-established  rule,  when  a  per^ 
sonal  judgment  is  sought  against  a  gar- 
nishee, tlmt  the"  plaintiff  must  state  the  cause 
of  action  in  favor  of  his  debtor  with  the 
same  particularity  as  that  the  debtor  would 
be  required  to  do  if  he  had  sued.  We  are 
of  the  opinion  that  the  judgment  against  ap- 
pellee for  the  debt  of  Young  was  erroneous. 
We  are  also  of  the  opinion  that  the  order 
setting  aside  the  judgment  against  appellee 
is  not  a  final  order,  nor  such  an  order  from 
which  appellant  can  appeal.  The  case  was 
not  finally  disposed  of.  Appellant  may  yet 
prosecute  his  action  to  judgment  and  recov- 
er of  French  the  amount  of  the  judgment 
which  he  had  against  Young. 

For  these  reasons,  the  appeal  is  dismissed. 


DVERSOLB  et  al.  v.  COMBS  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  27,  1908.)- 

1.  Pabtttion  (t  12*)— Right  to  Pabtitioh— 

Statotoby  Provisions. 

Civ.  Code  Prac.  g  499a,  providing  for  the 
division  of  land  held  under  a  deed  or  will  vest- 
ing a  life  estate  In  two  w  more  persons,  with 
remainder  as  to  each  share  to  the  life  tenant's 
children,  does  not  apply  wiiere  one  owns  a  nine- 
tentbs  interest  for  life  and  others  own  the  re- 
mainder in  the  nine-tenths  interest,  not  under 
the  life  tenant,  but  by  conveyance  from  the 
testator's  children. 

[B!d.   Note.— For  other  cases,   see   Partition, 
Cent  Dig.  U  47,  48 ;   Dec.  Dig.  I  12.*] 

2.  PAfirrnoN  (§  12*)— Right  to  Pabtitioh— 
Life  Tenants  of  Land  Held  Jointly. 

Life  tenants  may  enforce  a  partition  of 
land  held  jointly. 

[M.    Note.— For   other   cases,   see   Partition, 
Cent  Dig.  I  47  ;    Dec  Dig.  {  12.»] 

3.  Partition  (§  12*)— Life  Tenants  of  Land 
Held  Jointly. 

If  one  owns  a  nine-tniths  interest  in 
land  for  her  life,  and  another  owns  a  one-tenth 
interest  for  the  life  of  the  same  person,  and 
also  the  same  interest  In  remainder,  they  might 
have  a  partition  as  between  themselves,  but 
could  obtain  no  relief  against  the  other  remain- 


*For  otber  cuea  see  uime  tople  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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dermen,  and,  at  the  death  of  the  ceatni  que  vie, 
the  whole  tract  would  have  to  be  redivided. 

[Ed.  Note. — For  other  cases,  gee  Partition, 
Cent.  Dig.  U  47-60;    Dec.  Dig.  |  12.*J 

Appeal  from  Circuit  Court,  Perry  County. 

"To  be  offlclany  reported." 

Action  by  W.  C.  Eversole  and  others 
against  D.  Y.  Combs,  Polly  Ann  Combs,  and 
others.  Judgment  of  dismissal,  and  plaintiffs 
appeal.  AiBrmed  as  to  all  defendants  except 
Polly  Ann  Combs.  Reversed  and  remanded 
-as  to  her. 

Eversole  &  Eversole,  for  appellants.  Mil- 
ler  &  Ward,  P.  T.  Wheeler,  and  F.  J.  Ever- 
«>le,  for  appellees. 

HOBSOX,  J.  J.  H.  Combs  died  some  years 
ago  a  resident  of  Perry  county,  leaving  a 
widow,  Polly  Ann  Combs,  to  whom  was  allot- 
ted as  dower  in  his  estate  a  tract  of  land  con- 
taining 391  acres.  On  October  10,  1907,  she 
conveyed  by  deed  to  W.  C.  Eversole  and 
-others  an  undivided  one-flfth  interest  in  this 
tract  of  land.  J.  H.  Combs  left  five  children 
who  conveyed  their  remainder  interest  In  the 
land  to  different  persons;  W.  C.  Eversole  and 
his  associates  l)ecoming  the  owners  of  a  one- 
tenth  interest  in  the  remainder.  They 
brought  this  suit  against  Polly  Ann  Combs 
and  the  other  persons  who  owned  the  balance 
of  the  remainder  outside  of  the  one-tenth 
-which  they  owned  themselves,  asking  that  the 
land  be  divided  and  that  their  one-tenth  be 
set  apart  to  them.  They  also  alleged  In  their 
petition  that  the  deed  which  Polly  Ann 
Combs  made  to  them  by  mistake  conveyed  an 
trndivided  one-fifth  of  the  dower,  when  they 
only  bought  an  undivided  one-tenth,  and  that, 
by  mistake  of  the  draughtsman,  the  deed 
called  for  one-flfth,  when  It  should  have  call- 
ed for  one-tenth.  They  prayed  that  the  deed 
be  reformed  to  conform  to  the  intention  of 
the  parties.  The  circuit  court  sustained  a 
i;eneral  demurrer  to  the  petition,  and,  they 
■declining  to  plead  further,  the  action  was  dis- 
missed, and  they  appeal. 

Section  499a  of  the  Civil  Code  of  Practice 
provides  for  the  division  of  land  where  It  is 
held  under  a  deed  or  will  vesting  a  life  es- 
tate in  two  or  more  persons,  with  the  re^ 
malnder  as  to  each  share  to  the  life  tenant's 
children;  but  this  section  has  no  application 
to  the  case  before  us.  Polly  Ann  Combs  owns 
nine-tenths  of  the  land  for  life  under  the 
allegations  of  the  petition,  and  the  other  de- 
fendants own  the  remainder  in  this  nlne- 
tenths.  They  do  not  hold  under  her,  but  un- 
der the  children  of  J.  H.  Combs.  Since  the 
statute  of  Henry  VIII  life  tenants  have  been 
allowed  to  maintain  an  action  to  enforce  a 
partition  of  land  held  jointly.  21  Am.  &  Eng. 
Cyc.  of  Law,  1153;  Freeman  on  Partition,  J 
439.  If  appellants  own  one-tenth  of  the  tract 
of  land  for  the  life  of  Polly  Ann  Combs  and 
she  owns  nine-tenths  of  it  for  her  life,  they 
may  have  the  tract  divided  as  between  her 


and  them.  They  are  entitled  to  no  relief 
against  the  other  remaindermen,  and,  at  the 
death  of  Polly  Ann  Combs,  the  whole  body  of 
land  will  have  to  be  divided  again.  But  the 
appellants  may  have  their  one-tenth  set  apart 
to  them  now,  so  that  they  can  hold  and  use 
it  during  her  life.  If  the  dowress  should  sell 
one-half  of  her  land  to  one  person  and  one- 
half  to  another,  one  might  not  be  able  to 
get  the  full  benefit  of  his  purchase  if  he 
could  not  require  a  division,  and  he  who  owns 
one-tenth  Is  as  much  entitled  to  a  division  as 
the  one  who  owns  five-tenths.  When  the  land 
Is  'thus  divided,  appellants  will  be  under  the 
obligation  to  care  for  it  and  use  it  as  other 
tenants  for  life.  The  division  will  be  made 
only  between  them  and  Polly  Ann  Combs. 
It  will  affect  no  one  else's  rights,  and  will 
confer  upon  them  no  rights  beyond  the  life 
of  Polly  Ann  Combs.  If  a  mistake  was  made 
in  the  deed  from  Polly  Ann  Combs  to  them. 
It  may  be  corrected  In  this  snlt  before  the 
division  Is  made. 

The  judgment  Is  affirmed  as  to  all  of  the 
defendants,  except  Polly  Ann  Combs.  As  to 
her  it  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  consistent  herewith. 


SYMPSON  T.  BELLl 
(Court  of  Appeals  of  Kentucky.    Oct  27,  1008.) 

1.  Tbial  (S  251*)— IiTBTKUonoits  —  Appuca- 

BILtTT  TO  PlKADINGS. 

Where,  In  an  action  on  a  note  given  tor  a 
policy  premium,  the  answer  did  not  allege  that 
plaintiff  represented  to  defendant  tiiat  there 
would  be  any  stipulations  in  the  policy  that 
were  not  contained  in  it,  especially  one  that  she 
would  receive  7  per  cent,  per  annum  interest  on 
premiams  paid,  an  instruction  that,  if  plaintiff 
represented  to  defendant  that  the  policy  would 
contain  such  stipulation  which  defendant  be- 
lieved to  be  true,  and  by  reason  thereof  was  in- 
duced to  execute  the  note,  they  should  find  for 
defendant,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  S  691;  Dec.  Dig.  {  251.*] 

2.  New  Tbiai,  ({   108')— Newly  Disoovxbed 
Evidence. 

Defendant  successfully  resisted  payment  of 
a  premium  note  on  a  plea  of  alleged  misrepresen- 
tations by  plaintiff.  Plaintiff  applied  for  a  new 
trial  for  newly  discovered  evidence  of  a  letter 
written  by  defendant  more  than  a  month  after 
the  note  was  executed  and  two  days  after  it  fell 
due,  long  after  she  knew  all  the  facts  on  which 
her  defense  rested,  in  which  she  stated  to  plain- 
tiff that  she  could  not  meet  the  payments,  and 
requested  cancellation  of  the  policy.  Plaintiff 
was  unable  to  discover  this  letter  at  the  trial,  but 
finally  found  it  in  the  possession  of  the  insur- 
ance company.  There  waa  other  newly,  discov- 
ered parol  evidence  throwing  light  on  the  letter, 
and  materially  strengthening  plaintiff's  testi- 
mony. Held,  that  the  court  erred  in  denying  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  (S  226,  227 ;  Dec.  Dig.  {  108.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 
"Not  to  be  officially  reported." 


*For  otbw  CMM  tea  same  topic  and  section  NUMBBR  tn  Deo.  4k  Am.  Olx*.  1M7  to  date,  &  Reportar.  IndeXM 
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Action  by  Frank  W.  Sympson  against  Delia 
D.  Bell.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

John  S.  Kelly,  for  appellant  Augustus  E. 
Willson  cmd  Arthur  E.  Hopkins,  for  appellee. 

HOBSON,  J.  On  December  12,  1906,  Delia 
D.  Bell  executed  to  Frank  W.  Sympson  her 
note  for  $204.90,  payable  on  January  15,  1007. 
She  failed  to  pay  the  note,  and  Sympson 
brought  this  suit  to  recover  Judgment  upon  it 
By  her  answer  she  alleged  that  Sympson  of- 
fered to  sell  her  a  certain  Insurance  policy  on 
her  life  in  the  National  Life  Insurance  Com- 
pany, and  represented  to  her  that  by  paying 
the  annual  premiums  of  $204.90  for  a  period 
of  10  years,  she  would  receive  annually  the  re- 
turn of  at  least  7  per  cent  per  annum  on  the 
sum  BO  paid,  and  that  after  the  10  annual 
premiums  were  paid,  the  principal  of  the  sum 
SO  paid  would  be  returned  to  her  at  the  ex- 
piration of  the  said  10  years  with  a  paid-up 
policy  of  life  insurance  on  her  life  in  the  sum 
of  $2,000;  that  when  the  insurance  policy  was 
delivered  to  her,  she  was  required  by  Symp- 
son to  sign  a  paper  which  he  said  was  another 
application,  and  that,  believing  this  statement 
to  be  true,  she  signed  the  paper  without  read- 
ing it  or  knowing  its  contents;  and  that  this 
paper  was  the  note  sued  on,  and  was  obtained 
from  her  by  fraud.  The  plaintiff  by  his  reply 
controverted  the  allegations  of  the  answer. 
A  trial  was  bad  which  resulted  in  a  verdict 
for  the  defendant.  The  court  entered  Judg- 
ment upon  the  verdict,  and  overruled  the 
plaintifTs  motion  for  a  new  trial.    He  appeals. 

The  court  by  its  instructions  told  the  Jury 
that  If  the  plaintiff  represented  to  the  defend- 
ant that  the  insurance  policy  which  would  be 
delivered  to  her  would  be  an  investment  con- 
tract upon  which  she  would  receive  7  per 
cent  per  annum  Interest  upon  the  money 
which  Bbe  would  invest  and  that  she  would  re- 
ceive that  money  annually,  and  that  such  a 
stipulation  wonld  be  written  in  the  policy, 
and  she  believed  these  statements  of  the  plain- 
tiff to  be  true,  and  by  reason  thereof  was  in- 
duced to  execute  the  note,  they  should  find 
for  the  defendant  There  was  no  proof  on  the 
trial  tending  to  show  that  the  defendant  exe- 
cuted the  note  not  understanding  that  it  was 
a  note,  and  so  tills  part  of  the  defense  was 
properly  left  out  of  the  instructions.  But  by 
the  answer  it  was  not  alleged  that  Sympson 
represented  to  her  that  a  stipulation  would  be 
written  In  the  policy  to  the  effect  that  she 
would  receive  annually  7  per  cent  per  annum 


Interest  upon  the  money  which  she  would  in- 
vest The  Instruction  is  not  predicated  upon 
the  representations  alleged  by  the  answer  as 
the  basis  of  the  defense.  The  plaintiff  had  a 
right  to  prepare  his  case  upon  the  defense 
that  was  made  in  the  pleadings.  The  purpose 
of  pleading  is  to  apprise  the  adverse  party  of 
the  claim  or  defense  which  is  asserted  against 
him.  The  plaintiff  was  not  apprised  that  it 
would  be  claimed  that  he  had  represented  to 
the  defendant  that  there  would  be  any  stipu- 
lations in  the  policy  that  were  not  contained 
in  it  In  preparing  his  defense  he  would  not 
naturally  prepare  to  meet  a  charge  of  this 
sort  The  instructions  should  be  based  upon 
the  defense  set  out  in  the  answer,  and,  if  the 
evidence  substantially  varies  from  the  plead- 
ing, the  pleading  should  be  amended.  The 
representation  set  out  In  the  instruction  is  not 
substantially  the  representation  set  out  in  the 
pleading. 

After  the  trial  was  over  the  plaintiff  filed 
affidavits  as  to  newly  discovered  evidence,  and, 
among  other  things,  filed  a  letter  written  by 
her  to  the  plaintiff  on  January  17,  1907,  which 
he  thought  was  lost  at  the  time,  but  after  the 
trial  had  found  it  in  the  possession  of  the  in- 
surance company.  This  letter  is  as  follows: 
"921-7th,  Louisville,  Ky,  Mr.  F.  W.  Sympson, 
Dear  Sir:  I  Just  do  not  see  bow  X  can  pos- 
sibly meet  the  payments  upon  that  Insurance. 
I  am  necessarily  at  considerable  expense,  so 
I  again  ask  that  you  cancel  that  policy  in  the 
National  Insurance  Company.  This  is  an 
embarrassing  favor  to  ask,  but  I  trust  you  will 
pardon  it  on  the  part  of  a  friend.  You  will 
recall  I  was  opposed  to  taking  out  the  policy, 
and  also  said  that  I  would  let  you  know 
when  I  was  ready  to  insure.  Thanking  yon 
for  the  consideration  of  a  reply,  I  am,  Re- 
spectfully, Delia  D.  Bell.  Address  me  at 
#921-7th."  This  letter  is  radically  different 
from  the  testimony  of  the  defendant  on  the 
trial,  and  is  new  evidence  of  such  a  potent 
character  that  under  all  thq  circumstances 
and  the  other  newly  discovered  testimony,  a 
new  trial  should  be  granted.  It  was  written 
more  than  a  month  after  the  execution  of  the 
note  and  two  days  after  the  note  fell  due — 
long  after  she  had  received  the  policy  and 
knew  all  the  facts  upon  which  the  defense 
rests.  There  was  other  parol  evidence  newly 
discovered  throwing  light  upon  the  letter  and 
materially  strengthening  the  plaintiff's  testi- 
mony. 

Judgment  reversed,  and  cause  remanded  for 
a  new  trlaL 
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MEMORANDUM  DECISIONS. 


LYNCH  T.  COMMONWBAI/TH.  (Court  of 
Appeals  of  Kentucky.  Sept.  23,  1908.)  Appeal 
from  Circuit  Court,  Pulaski  County.  "Not  to 
be  officially  reported."  Cleyeland  Lynch  was 
convicted  of  crime,  and  he  appeals.  AflSrmed. 
Campbell  &  Williams,  for  appellant.  James 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst.  At^.  Gen.,  for  the  Commonwealth. 

O'REAR,  C.  J.  Appellant  was  convicted  of 
the  statutory  offense  of  breaking  into  a  rail- 
road car  with  intent  to  steal  therefrom.  Sec- 
tion 1163,  Ky.  St  1903.  He  complains  of  the 
trial  on  the  sole  ground  that  there  was  no  evi- 
dence of  his '  guut.  The  trial  court  thought 
there  was,  the  jury  thought  so,  and  we  think 
80.    Judgment  aimrmed. 


DUNBAR  V.  RUSHING.  (Supreme  Court  of 
Arkansas.  March  30,  1908.)  Appeal  from  Cir- 
cuit Court,  Crawford  County;  Jeptha  B. 
Evans,   Judge. 

PBR  CURIAM.  Settled,  and  appeal  dis- 
missed. 


MISSOURI  &  N.  A.  RT.  CO.  v.  WILSON. 
(Supreme  Court  of  Arkansas.  March  23,  1908.) 
Appeal  from  Circuit  Court,  Boone  County; 
Brfoe  B.  Hudgins,  Judge. 

PER  CURIAM.  Dismissed  on  appelUnt'a 
motion. 


NASHVILLE  LUMBER  CO.  v.  CORBELL. 
(Supreme  Court  of  Arkansas.    April  6,  1908.) 


Appeal  from  Howard  (Thaneerj'  Court;    James 
D.   Shaver,   Chancellor. 

PEB   CURIAM.     Settled,    and   appeal    dis- 
missed. 


ST.  LOUIS,  L  M.  &  S.  RY.  CO.  v.  BROWN. 

(Supreme  Court  of  Arkansas.  March  16,  1908.) 
Appeal  from  Circuit  Court,  Independence  Coun- 
ty;   Frederick  D.  Fulkerson,  Judge. 

PER    CURIAM.     Settled,    and   appeal    dis- 
missed. 


SOUTHWESTERN  TELEGRAPH  & 
TELEPHONE  CO.  v.  WALLS.  (Supreme 
Court  of  Arkansas.  April  6,  1908.)  Appeal 
from  Circuit  Court,  Monroe  County;  Blugene 
Lankford,  Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


HOWELL  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Oct.  14,  1908.)  Appeal  from 
Brown  County  Court;  A.  M.  Brumfield,  Judge. 
John  Howell  was  convicted,  and  appeals.  Re- 
versed and  remanded.  Harrison  &  Wayman, 
for  appellant  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $75  and  60  days'  con- 
finement in  the  county  Jail.  This  is  a  com- 
panion case  to  the  case  of  Howell  v.  State,  110 
S.  W.  914,  decided  at  the  recent  Austin  term; 
and,  for  the  reasons  therein  assigned,  the  judg- 
ment herein  is  reversed,  and  the  cause  re- 
manded. 
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ABANDONMENT. 

Conyersion  of  abandoned  property,  see  Trover 
and  Conversion,  S  1. 

Of  appeal  or  writ  of  error,  see  Appeal  aud  Er- 
ror, \  10. 

Of  dedicated  property,  see  Dedication,  i  2. 

Of  homestead,  see  Homestead,  {  4. 


One  may  abandon  his  right  to  property 
lei    •■ 


by 


evidencing  bis  intention  by  an  act  legally  suffi- 
cient to  divest  ownership.— Huggins  v.  Rey- 
nolds (Tex.  Civ.  App.)  116w 

ABATEMENT. 

Of  nalsance,  see  Nuisance,  {{  1,  2. 
Pleas  in  abatement,  see  Pleadiug,  $  3. 

ABATEMENT  AND  REVIVAL 

Judgment  as  bar  to  another  action,  see  Judg- 
ment, g  9. 

Pleas  in  abatement,  see  Pleading,  (  8. 

Right  of  action  by  or  against  personal  repre- 
sentative, see  Executors  and  Administrators, 
S  5. 

I  1.  Death  of  party  and  revlTal  of  ae- 
tloa. 

Under  facts,  held,  it  would  be  assumed  a  re- 
vivor, in  case  of  death  of  one  of  the  appellants, 
had  been  abandoned.— Reed  v.  Colp  (Mo.)  255. 

Under  Rev.  St.  1899,  fi  856,  857  (Ann.  St. 
1900,  pp.  805,  806),  held,  a  revivor  on  appeal  in 
case  of  death  of  one  of  appellants  was  unneces- 
sary.—Reed  v.  Colp  (Mo.)  255. 

*UDder  Rev.  St.  1895,  art.  973,  an  action 
for  personal  injuries  does  not  abate  by  the 
death  of  plaintiff  after  judgment  in  his  favor 
and  after  defendant  has  filed  his  petition  for 
writ  of  error  and  bond. — Binyon  v.  Smith  (Tex. 
Civ.  App.)  138. 

S  2.  Walrer  of  groimda  of  abatement 
and  time  amd  maimer  of  pleadlns 
tn  general. 

'Matters  of  abatement  must  be  presented  be- 
fore the  trial  Is  begun  on  the  merits. — Bennett 
T.  Knott  (Ky.)  849. 

ABSENCE. 

Of  accnsed  pending  trial,  see  Criminal  Law, 
8  8. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  f  7. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  Municipal  Corporations,  |  7. 

ACCEPTANCE. 

Of  dedication,  see  Dedication,  {  1. 

Of  offer  or  proposal,  see  Contracts,  i  1. 


ACCESSION. 

Annexation  of  personal  to  real  property,  see 
Improvements. 

ACCIDENT. 

Cause  of  death,  see  Death,  {  1. 

Cause  of  personal  injuries,  see  Xegligence,  {  1. 

ACCIDENT  INSURANCE. 

See  Insurance,  H  7,  9. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Payment.. 

ACCOUNT. 

See  Account,  Action  on. 

Accounting  by  executor  or  administrator,  see 

Executors  and  Administrators.  }  6. 
Accounting  by  receiver,  see  Receivers,  {  4. 

ACCOUNT,  ACTION  ON. 

Computation  of  limitations,  see  Limitation  of 
Actions,  8  2. 

The  defect  in  a  petition  in  an  action  on  an 
account  for  goods  sold  and  delivered  held  not 
fatal  and  subject  to  l>e  cured  by  amendment  of 
the  petition  or  by  filing  an  itemized  account, 
notwithstanding  Rev.  St.  1899,  {  630  (Ann.  St. 
1906,  p.  653).--Mangel8dorf  Bros.  Co.  ▼.  Harn- 
den  Seed  Co.  (Mo.  App.)  15. 

ACCRUAL 

Of  right  Of  action,  see  Limitation  of  Actions, 
12. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence, 
see  Criminal  Lnw,  $  6;    Evidence,  {  5. 

Operation  and  effect  of  admissions  as  ground 
of  estoppel,  see  Estoppel,  S  1. 

(   I.    Natnre  and  necessity. 

*A  deed,  though  unacknowledged,  is  valid  as 
between  the  parties,  and  imports  a  valid  consid- 
eration, and  is  not  open  to  collatoral  attaclc.— 
Graves  v.  St.  Louis,  M.  &  S.  E.  Ry.  Co.  (Mo. 
App.)  736. 

i   2.    Taking  and   certiileate. 

•Act  March  20.  190,3  (Laws  1003,  p.  151; 
Kirby's  Dig.  8  780),  curing  instruments  affecting 
real  estate  defective  by  reason  of  failure  to  con- 
form to  the  Act  approved  March  18,  1887  (Laws 
1887,  p.  90),  held  not  inapplicable  l)ecause  the 
homestead  conveyed  was  not  correctly  descril)ed 
in  a  mortgage.— Sledge  &  Norfieet  Co.  y.  Craig 
(Ark.)  892. 


*  Point  annotated.   See  syllalins. 

n2S.W.— 72  (1187) 


Digitized  by 


Google 


1138 


112  SOUTHWESTERN  REPOKTEB. 


•Certificate  of  acknowledgment;  if  defective, 
held  cured  by  Act  March  20,  190.3  (Laws  1903, 
p.  151 ;  Kirby's  Dig.  §  780).— Sledge  &  Norfleet 
Co.  V.  Craig  (Ark.)  802. 

ACTION. 

Abatement,  see  Abatement  and  Revival. 

Accrual,  see  Limitation  of  Actions,  §  2. 

Bnr  by  former  adjudication,  see  Judgment,  i  9. 

Jurisdiction  of  courts,  see  Courts. 

Laclies,  see  Equity,  {  2. 

Limitation  by  statute,  see  Limitation  of  Ac- 
tions. 

Penal  and  qui  tarn  actions,  see  Penalties,  8  1- 

Pendency  of  action,  see  Lis  Pendens. 

Submission  of  controversy  to  court  without  ac- 
tion, see  Submission  of  Controversy. 

Survival,  see  Abatement  and  Revival,  |  1. 

Aetiont  hetween  parties  in  particular  relationi. 
See  Master  and  Servant,  U  1,  2,  &-11. 
Co-tenants,  see  Partition,  8  2. 
Joint  debtors,  see  Contribution. 

Action*    hif    or    againit    particular    clat$e*    of 
periont. 

See  Carriers,  If  2-10;  Corporations,  {  6;  Coun- 
ties, §  6:  Executors  and  Admini»<tratoi-s,  § 
5;  Guardiau  and  Ward,  §  2;  Husband  and 
Wife,  §  5;   Infants,  S  4;   Insane  Persons,  $  1. 

Assignees,  see  Assignments,  f  2. 

Corporate  o£Scers,  see  Corporations,  §  3. 

Foreign  corporations,  see  Corporations,  {  6. 

Stockholders,  see  Corporations,  (  2. 

Street  railroad  company,  see  Street  Railroads, 
II. 
Particular  causes  or  grounds  of  action. 

See  Assault  and  Battery,  §  1;  Bills  and  Notes, 
§  6;  Conspiracy;  Contribution;  Death,  §  1; 
Forcible  Entry  and  Detainer,  $  1 ;  Fraud, 
I  2:  Insurance,  88  9,  10;  Libel  and  Slander, 
I  3;  Negligence,  8  4;  Nuisance,  88  li  2; 
Penalties,  8  1;  Taxation,  8  '-i;  Torts;  Tres- 
pass; Trover  and  Conversion,  8  2;  Use  and 
Occupation;   Work  and  Labor. 

Alienation  of  affections,  see  Husband  and  Wife, 
8  S. 

Bond  of  trustee,  see  Trusts,  8  5. 

Breach  of  contract,  see  Carriers,  8  6;  Con- 
tracts, 8  4. 

Breach  of  covenant,  see  Covenants,  8  1. 

Breach  of  warranty,  see  Sales,  8  o. 

Compensation  of  attorney,  see  Attorney  and 
Client,   8   4. 

Compensation  of  broker,  see  Brokers,  §  3. 

Compensation  of  physician  or  surgeon,  see  Phy- 
sicians and  Surgeons. 

Death  caused  by  operation  of  railroad,  see 
Railroads,  8  7. 

Discbarge  from  employment,  see  Master  and 
Servant,  |  1. 

Failure  or  misdelivery  of  shipment,  see  Car- 
riers, 8  2. 

Indebtedness  secured  by  pledge,  see  Pledges. 

Injuries  from  fires  caused  by  operation  of  rail- 
road, see  Railroads,  8  H. 

Injuries  from  flowage,  see  Waters'  and  Water 
Courses,  8  2. 

Injuries  or  death  of  animals  caused  by  opera- 
tion of  railroad,  see  Railroads,  8  10. 

Interference  with  employment,  see  Master  and 
Servant,  8  13. 

Loss  of  or  injury  to  shipment,  see  Carriers,  8  2. 

Loss  of  or  mjury  to  shipment  of  live  stock, 
see  Carriers,  §  3. 

Negligent  transmission  of  telegram,  see  Tele- 
graphs and  Telephones,  §  1. 

Personal  injuries,  see  Carriers,  |  8;  Master  and 
Servant,  §8  9-11 ;  Railroads,  88  6,  7,  9 ;  Street 
Railroads,  8  2. 

Price  of  goods,  see  Sales,  8  6. 

Price  of  timber,  see  Logs  and  Logging. 

Recovery  of  land  sold  by  vendor,  s«e  Vendor 
and  Purchaser,  8  5. 


Recovery  of  payment,  see  Payment,  {  3. 
Recovery  of  price  of  liquors,  see  Intoxicating 

Liquors,  8  5. 
Rent,  see  Landlord  and  Tenant,  8  ■i- 
Services,  see  Master  and  Servant,  {  2;    Work 

and  Labor. 
Wages,  see  Master  and  Servant.  8  2. 
Wrongful   ejection  of  passenger,   see   Carriers, 

8  10. 

Particular  forms  of  action. 
See  Account,  Action  on;   Ejectment;   Replevin; 
Trespass,  8  2 ;  Trespass  to  Try  Title;   Trover 
and  Conversion. 

Particular    forms   of  special   relief. 

See  Divorce;  Injunction;  Partition,  8  2 ;  Quiet- 
ing Title;    Specific  Performance. 

Abatement  of  nuisance,  see  Nuisance,  {  !• 

Alimony,  see  Divorce,  8  4;  Husband  and  Wife, 
8  7. 

Cancellation  of  written  instrument,  see  Can- 
cellation of  Instruments. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  Quieting  Title. 

Distribution  of  estate  of  decedent,  see  Execu- 
tors and  Administrators,  8  4. 

Enforcement  of  pledge,  see  Pledges. 

Enforcement  of  vendor's  lien,  see  Vendor  and 
Purchaser,  8  5. 

Enforcement  or  foreclosure  of  lien,  see  Mechan- 
ics' Liens,  8  3. 

Establishment  and  enforcement  of  right  of 
homestead,  see  Homestead,  8  5. 

Establishment  of  boundaries,  see  Boundaries, 
8  2. 

Establishment  of  drains,  see  Drains,  8  1. 

Establishment  of  will,  see  Wills,  8  4. 

Foreclosure  of  mortgage,  see  Mortgages,  J  4. 

Reformation  of  written  instrument,  see  Ref- 
ormation of  Instruments. 

Removal  of  cloud  on  title,  see  Quieting  Title. 

Separate  maintenance  of  wife,  see  Husband  and 
Wife,  8  7. 

Setting  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  8  3. 

Setting  aside  will,  see  Wills,  8  4. 

Particular  proceedings  in  actions. 

See  Appearance;  Continuance;  Costs;  Dam- 
ages; Depositions;  Dismissal  and  Nonsuit; 
Evidence ;  EJxecution ;  Judgment ;  Judicial 
Sales;  Jury;  Limitation  of  Actions;  Plead- 
ing; Removal  of  Causes;  Stipulations;  Trial ; 
Venue. 

Default,  see  Judgment,  8  2. 

Revival,  see  Abatement  and  Revival,  8  L 

Verdict,  see  Trial,  8  14. 

Particular  remedies  in  or  incident  to  actions. 

See  Attachment;  Discovery;  Garnishment;  In- 
junction; Receivers;  Sequestration;  Set-0£E 
and  Counterclaim. 

Notice  of  pendency  of  action,  see  Lis  Pendens. 

Stay  of  proceedings,  see  Appeal  and  Error,  8  6. 

Proceedings  in  exercise  of  special  or  limited 

jurisdictions. 

Courts  of  limited  jurisdiction   in  general,   see 

Courts,  8  3. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  in  equity,  see  Equity. 
Suits  in  justices'   courts,   see  Justices  of  the 

Peace,  8  1. 

Review  of  proceedinjs. 
See   Appeal   and   Error;     Exceptions,   Bill   of; 
Judgment,  8  6;    Justices  of  the  Peace,  8  2; 
New  Trial. 

§  1.     Nature  and  form. 

♦Under  Kirby's  Dig.  88  1282,  5991,  a  com- 
plaint in  equity,  which  states  no  equitable 
cause  of  action,  should  be  transferred  to  the 
circuit  court  on  being  challenged  by  a  demurrer 
providing  it  states  a  cause  at  law,  though  in 
the  absence  of  statutory  provisions  a  demurrer 


'Point  annotated.    See  syllaliiia. 
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Rbnnld  be  Bnstained.— Rowe  t.  Allison   (Ark.) 
395. 

A  certain  complaint  in  chancery  held  to  state 
a  cause  of  action  at  law  but  not  a  cause  iu 
equity. — Rowe  v.  Allisou  (Ark.)  395. 

A  defense  that  an  administrator  of  an  estate 
was  a  stockholder  and  the  cashier  of  a  bank 
which  purchased  land  belonging  to  the  estate 
held  not  interposable  as  a  defense  to  an  action 
at  law  by  the  bank  for  the  possession  of  the 
land.— Crawford  County  Bank  v.  Bolton  (Ark.) 
398. 

A  demorrer  to  an  equitable  defense  in  an  ac- 
tion at  law  should  be  treated  as  a  motion  to 
transfer  to  the  chancery  court. — Crawford  Coun- 
ty Bank  v.  Bolton  (Ark.)  398. 

1 2.     Joinder,      aplittliic      ooaaolidatlon, 
and  aeTerance. 

•Under  Civ.  Code  Prac.  {  73,  providing  in 
what  counties  actions  may  be  brought  against 
a  carrier^  for  breach  of  contract  of  carriage  or 
for  injuries  to  person  or  property,  and  section 
8.3,  permitting  causes  of  action  to  be  united 
where  they  may  be  brought  in  the  same  county, 
etc.,  plaintiff  could  not  unite  a  cause  of  action 
for  peisonal  injuries  with  one  for  breach  of 
contract  of  carriage,  where  they  could  not  be 
brought  in  the  same  county.— Wilson  v.  Louis- 
ville &  N.  R.  Co.  (Ky.)  585. 

Defendant  could  not  delay  trial  b^  asking  a 
consolidation  with  another  case ;  piamtiff  being 
entitled  to  trial  when  the  case  was  ready.— 
Adams  v.  Mineral  Development  Co.  (Ky.)  624. 

•In  an  action  against  a  carrier  for  failure 
to  deliver  a  shipment,  held,  that  plaintiff  could 
join  in  different  counts  of  the  petition  a  breach 
of  the  common-law  duty  of  the  carrier  to  de- 
liver, a  conversion  of  the  property,  and  a  breach 
of  contract  to  deliver  in  a  reasonable  time. — 
Moseley  T.  Missouri  Pac.  Ry.  Co.  (Mo.  App.) 
1010. 

ACTION  ON  THE  CASE. 

Se«  Trespass,  {  2. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity  to  redeem  from 

pledge,  see  Pledges. 
Effect  on   right  to  mandamus  of  existence  of 

other  remedy,  see  Mandamus,  {  1. 

ADJOINING  LANDOWNERS. 

See  Boundaries, 

ADJOURNMENT. 

Of  trial,  see  Trial,  {  2. 

ADJUDICATION. 

Of  courts  in  general,  see  Courts,  {  2. 
Operation    and   effect   of   former  adjudication, 
see  Judgment,  §§  9,  10. 

ADMINISTRATION. 

Of  estate  assigned  for  benefit  of  creditors,  see 
AHsignments  for  Benefit  of  Creditors,  S  1. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators. 

Of  proi)erty  by  receiver,  see  Receivers,  (  3. 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  Evidence,  §  5. 
As  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  i  6. 


In  pleading,  see  Pleading,  S  3. 

To  prevent  continuance,  see  Criminal  Law,  {  7. 

ADULTERATION. 

See  Food. 

ADULTERY. 

Ground  for  divorce,  see  Divorce,  §  1. 

ADVERSE  CLAIM. 

To  real  property,  see  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

8    1,     Natnre  and  reqnlsltea. 

•Inclosure  held  sufficient  evidence  of  adverse 
possession  to  support  title  by  limitation.— Don- 
iphan Lnmber  Co.  v.  Case  (Ark.)  208. 

•Actual  adverse  possession  for  12  years  held 
a  complete  investiture  of  title. — Doniphan  Lum- 
ber Co.  V.  Case  (Ark.)  208. 

Evidence  in  ejectment  held  to  warrant  a  find- 
ing that  defendant  was  in  possession  under  a 
bona  fide  claim  of  title. — ^Allen  v.  Phillips  (Ark.) 
403. 

•Where  a  grantor  In  adverse  possession  con- 
veyed the  land  to  his  daughters  foe  life,  re- 
mainder to  their  heirs,  the  continuing  posses- 
sion of  the  daughters  and  their  grantees  inured 
to  the  benefit  of  the  heirs  as  remaindermen. — 
Charles  v.  Pickens  (Mo.)  551. 

•Facts  held  to  show  acquisition  of  title  to 
county  land  by  limitations. — Hardin  County  v. 
Nona  Mills  Co.  (Tex.  Civ.  App.)  822. 

AFFIDAVITS. 

See  Depositions.  * 

For  attachment,  see  Attachment,  {  1. 
On  appeal  from  justice  court,  see  Justices  of 
the  Peace,  (  2. 

AGENCY. 

See  Principal  and  Agent 

AGGRAVATION. 

Of  damages,  see  Damages,  §  1. 

AGREED  CASE. 

Submission  of  controversy  to  court,  see  Sub- 
mission of  Controversy. 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

Subjects  and  title  of  act  relating  to  dairy  com- 
missioner, see  Statutes,  8  2. 

AIDER  BY  VERDICT. 

In  civil  actions,  see  Pleading,  {  8. 

AIDERS  AND  ABETTORS. 

Conviction  as  principal  under  indictment  as 
aider  or  abettor,  see  Indictment  and  Informa- 
tion, 8  3. 


•Point  annotated.   So*  ayllalnu. 
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ALIENATION  OF  AFFECTIONS. 

Arguments  and  conduct  of  counsel  in  action  for, 

see  Trial,  f  4. 
Competency   of   witnesses   in   action    for,   see 

Witnesses,  g  1. 
Of  husband,  see  Husband  and  Wife,  t  & 

ALIMONY. 

See  Divorce,  S  4;    Husband  and  Wife,  i  7. 
Lien  of  judgment  for,  see  Judgment,  (  11. 

ALTERATION. 

Of  easement,  see  Easements,  §  2. 
Of  geographical  or  political  divisions,  see  Coun- 
ties, S  1;    Municipal  Corporations,  §  1. 

ALTERATION  OF  INSTRUMENTS. 

See  Beformation  of  Instruments. 

♦Where  plaintiff  wrongfully  struck  the  words 
"in  full  to  date"  from  a  check  received  before 
cashing  it,  he  was  thereby  precluded  as  a  mat- 
ter of  law  from  recovering  for  pre-existing 
items  of  indebtedness.— Dove  t.  Fansler  (Mo. 
App.)  1009. 

AMENDMENT. 

Of  particular  actt,  iturtrumentg,  or  prooeedingi. 

See  Judgment,  S  4. 

Bill  of  exceptious,  see  Exceptions,  Bill  of,  S  2. 

Pleading  in  general,  see  Pleading,  {  5. 

Pleading  ou  appeal  from  justice  court,  see 
Justices  of  the  Peace,  $  2. 

Pleading  to  support  default  judgment,  see  Judg- 
ment, S  2. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  |  7. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  Appeal  and  Error, 

ANIMALS. 

Carriage  of  live  stock,  see  Carriers,  S  3. 

Injuries  from  operation  of  railroads,  see  Rail- 
roads, §  10. 

Stabling  and  hiring  of  horses,  see  Lively  Stable 
Keepers. 

ANNEXATION. 

Of  territory  to  municipal  corporation,  see  Mu- 
nicipal Corporations,  §  1. 

ANNULMENT. 

Of  will,  see  Wills,  (  4. 

ANSWER. 

In  pleading,  see  Pleading,  {  3. 

ANTENUPTIAL  CONTRACTS. 

See  Husband  and  Wlfe^  t  2. 

APPEAL  AND  ERROR. 

See  Exceptions,  Bill  of;   New  Trial. 
Appellate  jurisdiction  of  particular  courts,  see 
Courts,  §  4. 


Conclusiveness  of  adjudication  on  appeal  in 
action  on  supersedeas  bond,  see  Principal  and 
Surety,  {  3. 

Costs,  see  Costs,  g  S. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  IS  16-21 ;    Homicide,  g  14. 

Review  of  proceedings  of  justices  of  the  peace, 
see  Justices  of  the  Peace,  |  2. 

Review  of  proceedings  to  establish  highways,  see 
Highways,  g  1. 

Review  of  summary  trial  of  accused,  see  Crim- 
inal Law,  g  4. 

I    1.    Deelslons  rerlewalile. 

An  appeal  lies  only  from  a  final  order. — Poor 
v.  New  South  Brewery  &  Ice  Co.  (Ky.)  618. 

*An  order  refusing  to  permit  the  filing  of  an 
amended  petition  is  not  final,  and  is  not  ap- 
pealable.—Poor  v.  New  South  Brewery  &  Ice 
Co.  (Ky.)  618. 

A  suit  by  creditors  to  subject  transferred  prop- 
erty to  their  claims  held  to  involve  ?1,000,  as  af- 
fecting a  transferee's  right  to  appeal.— Si ngle- 
tary  v.  Boerner-Morris  Candy  Co.  (Ky.)  637. 

The  amount  in  controversy  in  drainage  pro- 
ceedings as  shown  by  the  record  held  but  ^150, 
and  insufficient  to  sustain  an  appeal. — Hill  v. 
Pettitt  (Ky.)  646. 

Ordinarilv  no  order  is  final  which  may  not 
be  enforced  by  rule  or  execution.— Bennett  v. 
Knott  (Ky.)  849. 

*An  order  setting  aside  a  judgment  against 
a  garnishee  and  permitting  him  to  answer  ia 
not  a  final  order,  and  appealable.— Darby  T. 
French  (Ky.)  1132. 

g   2.     Bight  of  review. 

In  an  action  against  a  trustee  on  his  bond,  the 
setting  aside  of  a  former  judgment  against  the 
administrators  of  one  of  the  sureties  on  the 
bond  could  not  be  questioned  on  appeal  by  the 
trustee.— Bogard  v.  Planters'  Bank  &  Trust 
Co.  (Ky.)  872. 

g   3.    Fresentatloii    and    reserratloii    la 
lower  court  of  g;ronnds  of  re-viexr. 

'Error  cannot  be  predicated  on  the  refusal  of 
the  court  to,  permit  witnesses  to  answer  as  to 
particular  matter,  where  no  offer  was  made  to 
show  what  the  witnesses  would  answer. — St. 
Louis  Southwestern  Uy.  0>.  v.  Myzell  (Ark.) 
2a3. 

•Under  Cr.  Code  Prac.  g  11,  the  court,  in  the 
absence  of  a  motion  and  grounds  for  a  new  trial 
in  a  penal  as  well  as  in  a  civil  action,  can  only 
determine  whether  the  pleadings  are  sufiicient 
to  support  the  judgment. — Commonwealth  v. 
Standard  Oil  Co.  (Ky.)  632. 

'Objections  to  jurisdiction  and  Joinder  of  par- 
ties held  not  reviewable  on  appeal  in  a  suit  by 
creditors  to  subject  transferred  stock  to  their 
claims. — Singletary  v.  Boemer-Morris  Candy  Co. 
(Ky.)  637. 

*In  an  action  against  a  railroad  for  the  de- 
struction of  property  by  fire,  plaintiff's  re- 
covery hdd  properly  limited  to  the  theory  on 
which  the  case  was  tried. — W.  W.  Taylor  & 
Sons  Brick  Co.  t.  Kansas  City  Southern  By. 
Co.  (Mo.)  59. 

•Objections  to  evidence  not  made  when  it 
was  offered  will  not  be  considered  on  appeal. 
— Moseley  v.  Missouri  Pac.  Ry.  Co.  (Mo.  App.) 
1010. 

The  Court  of  Civil  Appeals  will  not  review  a 
refusal  to  sustain  exceptions  to  the  petition  not 
called  to  the  attention  of  the  trial  court. — St. 
Louis  Southwestern  By.  Co.  of  Texas  v.  Foster 
(Tex.  Civ.  App.)  797. 

g   4.    Parties. 

Under  Bev.  St.  1895,  arts.  973,  1240,  1399,  a 
defendant  suing  out  a  writ  of  error  to  review 
a  judgment  for  plaintiff  in  a  personal  injury 
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action  held  entitled  on  plaintiff's  death  to  pro- 
ceed by  causing  service  of  oitntions  in  error  on 
the  enrriving  wife  and  cliiidren.— Binyon  ▼. 
Smitlt  (Tex.  Oiy.  App.)  138. 

{  5.    Beqnlalt**     and     proeeedinKS     foT 
transfer  of  oansa. 

Under  Rev.  St.  1805,  art.  1402,  a  plaintiff  In 
error  wtio  filed  his  petition  and  error  bond  per- 
fected the  writ  of  error.— Binyon  v.  Smith  (Tex. 
Civ.  App.)  138. 

{   6.   Supersedeas  or  stay  of  prooeedlnss. 

Kirby's  Dig.  {  1349,  held  not  to  apply  to  an 
appeal  from  a  probate  jndgment  adjudging  a 

fuardian  to  be  indebted  to  his  ward. — Hands  v. 
laughland   (Ark.)  184. 

I  7.     Record  and  proeeedlngs  not  In  rec- 
ord. 

An  abstract  on  appeal  held  to  sufficiently 
comply  with  rule  9  of  the  Supreme  Court. — Mc- 
Donough  V.  Williams  (Ark.)  104. 

*An  abstract  on  appeal  held  to  fail  of  com- 
pliance with  rule  9  so  as  to  require  affirmance. — 
Kempner  v.  Broyles  (Ark.)  219. 

Records  of  probate  court  read  at  trial  but  not 
made  part  of  the  record  by  bill  of  exceptions 
held  not  to  be  considered  on  appeal. — Brown  v. 
Nelms  (Ark.)  373. 

Oral  testimony  in  a  chancery  smt  Jield  not 
sufficiently  preserved  for  consideration  on  ap- 
peal unless  treated  as  dejpositions  and  filed  and 
identified  as  such,  notwithstanding  authentica- 
tion by  stenographer's  certificate. — Kowe  v.  Alli- 
son (Ark.)  395. 

i;nder  Supreme  Court  rule  25  (56  S.  W.  v) 
a  transcript  can  be  cured  by  amendment  only 
when  it  affirmatively  appears  that  the  amended 
matter  was  in  the  record  in  the  trial  court. — 
Chatfield  v.  Iowa  &  A.  L&nd  Co.  (Ark.)  875. 

'Pleadings  being  part  of  the  record  proper, 
and  hence  not  required  to  appear  by  bill  of  ex- 
ceptions, no  bill  is  essential  to  a  review  of  a 
ruling  sustaining  a  demurrer  to  the  complaint. — 
Mornson  v.  St.  Louis  &  S.  F.  R.  Co.  (Ark.)  975. 

A  bill  of  exceptions,  as  certified  by  bystand- 
ers under  the  statute,  where  the  party  except- 
ing is  not  satisfied  with  the  court's  correction 
of  his  proposed  bill,  must  be  taken  as  repre- 
senting the  true  state  of  the  record,  in  the  ab- 
sence of  controverting  affidavits. — Boone  v. 
Holder  (Ark.)  1081. 

'Statement  of  what  is  necessary  to  make  in- 
structions part  of  the  record.— Latham  v.  Lind- 
say (Ky.)  584. 

Upon  the  record  the  Court  of  Appeals  held 
unable  to  revise  the  trial  court's  refusal  to  con- 
solidate the  case  with  another  action. — Adams  v. 
Jlineral  Development  Co.  (Ky.)  624. 

*In  the  absence  of  motion  for  new  trial,  sepa- 
rate findings  of  law  and  fact,  and  a  bill  of  ex- 
ceptions, held,  the  only  question  open  for  review 
is  whether  the  pleadings  justify  the  judgment. 
— Burrow  v.  Maxon  (Ky.)  6<51. 

'Misconduct  of  counsel  on  trial,  not  shown 
by  bill  of  exceptions,  cannot  be  considered  on 
appeal.— Louisville  Ky.  Co.  v.  Gaar  (Ky.)  1130. 

On  an  appeal  to  the  Supreme  Court  from  a 
circuit  court  after  an  appeal  thereto  from  the 
county  court,  held,  that  the  appeal  would  not 
be  stayed  to  allow  mandamus  proceedings  to 
compel  a  correction  of  the  record  in  the  coun- 
ty court.— Sidwell  v.  Jett  (Mo.)  56. 

Proceedings  for  amendment  of  bill  of  ex- 
ceptions held  to  receive  no  additional  validity 
from  leave  granted  by  the  Court  of  Appeals, 
in  which  the  appeal,  of  which  it  had  no  juris- 
diction, was  pending. — Reed  v.  (7olp  (Mo.)  255. 

When  a  demurrer  to  a  petition  was  sustain- 
ed,  and   the   suit   dismissed,   a   bill   of  excep- 


tions is  unnecessary  to  an  appeal.— Fall  T. 
Hombeck  (Mo.  App.)  41. 

The  rule  that,  in  the  absence  of  a  statement 
of  facts,  the  conrt  will  not  consider  errors  in 
the  admission  or  rejection  of  evidence,  held 
inapplicable  where  the  evidence  was  material 
and  relevant  under  any  probable  state  of  the 
testimony.— Ivy  v.   Ivy   (Tex.   Civ.  App.)  110. 

In  the  absence  of  a  statement  of  facts,^  er- 
rors in  the  giving  and  refusal  of  instructions, 
in  the  admission  of  evidence,  and  errors  based 
on  the  fnsufflciency  of  the  evidence  cannot  be 
considered. — Ivy  v.  Ivy  (Tes.  Civ.  App.)  110. 

'A  statement  of  facts  not  in  narrative  form 
as  required  by  Laws  1907,  Called  Session,  30tb 
Leg.  p.  510,  c.  24,  §  5,  will  be  stricken. — Ivy 
V.  Ivy  (Tex.  Civ.  App.)  110. 

Where  the  statement  of  facts  contained  in 
the  record  does  not  appear  to  have  been  filed 
by  the  district  clerk,  the  appellate  court  will 
decline  to  consider  It. — Thomas  v.  Matthews 
(Tex.  Civ.  App.)  120. 

*A  rule  excluding  testimony  is  not  reviewable 
where  the  bill  of  exceptions  taken  fails  to  state 
the  grounds  of  objections  to  the  testimony.— 
Walker  v.  Texas  &  N.  O.  R.  Co.  (Tex.  Civ. 
App.)  430. 

'Where  the  failure  to  file  a  statement  of  facts 
in  time  was  due  solely  to  the  act  of  the  trial 
judge,  who  was  under  a  misapprehension  of  the 
date  on  which  the  time  limit  expired,  the  court 
on  appeal  will  consider  the  statement.— Texas 
&  G.  Ry.  Co.  V.  First  Nat.  Bank  of  Carthage 
(Tex.  Civ.  App.)  589. 

•Without  a  statement  of  facts  in  the  record, 
findings  of  fact  are  conclusive  on  appeal. — Krue- 
gel  V.  Johnson  (Tex.  Civ.  App.)  774. 

'Assignments  of  error,  held  not  sustainable 
where  unsupported  by  a  statement  of  facts  or 
bills  of  exceptions. — Kruegel  v.  Johnson  (Tex. 
Civ.  App.)  774. 

i  8.     Asaignxnent  of  errors. 

In  the  absence  of  a  proper  assignment  of  er- 
ror to  the  direction  of  a  verdict,  conrt  will  pre- 
sume that  the  evidence  warranted  such  action. 
—Walker  v.  Texas  &  N.  O.  R.  Co.  (Tex.  Civ. 
App.)  430. 

A  statement,  in  support  of  an  assignment  of 
error  to  the  direction  of  a  verdict  that,  the  testi- 
mony being  conflicting  and  strongly  in  support 
of  plaintiff's  case,  it  was  error  for  the  court  to 
invade  the  jury's  province,  held  insufficient  un- 
der rule  81  (67  S.  W.  xvi).— Walker  v.  Texas  & 
N.  O.  R.  Co.  (Tex.  Civ.  App.)  430. 

A  statement  in  support  of  an  assignment  that 
the  court  erred  in  directing  a  verdict  for  de- 
fendants, referring  only  to  one  of  several  de- 
fenses, held  insufficient  to  authorize  a  review  of 
the  rulings  on  appeal. — Walker  v.  Texas  &  N.  O. 
R.  Co.   (Tex.  Civ.  App.)  430. 

'Where  there  were  several  grounds  for  a  mo- 
tion for  a  new  trial,  an  assignment  that  the 
court  erred  in  overruling  the  motion  was  too  gen- 
eral to  be  considered  on  appeal. — Walker  v.  Tex- 
as &  N.  O.  R.  Co.  (Tex.  Civ.  App.)  430. 

Under  Court  of  Civil  Appeals,  rule  31  (67  S. 
W.  xvi),  an  assignment  of  error  to  the  overrul-' 
fng  of  a  motion  for  continuancCj  which  does' 
not  show  the  grounds  of  the  motion,  or  set  it 
out,  but  on\si,  refers  to  a  bill  of  exceptions  in  the 
record,  will  not  be  considered..— Texas  &  N.  O. 
R.   Co.   V.   Powell    (Tex.   Civ.    App.)    697. 

'An  assignment  presenting  two  distinct  ques- 
tions is  insufficient,  and  propositions  following 
the  assignment,  and  intended  to  explain  each  of 
the  points  presented,  cannot  supply  the  place  of 
a  valid  assignment.— Kaack  v.  Stanton  (Tex. 
Civ.  App.)  702. 

Where  the  giving  or  refusal  of  an  instruction, 
which  undertakes  to  apply  the  law  to  the  facts. 
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is  complained  of,  enough  of  the  evidence  must, 
under  court  rule  31  (67  S.  W.  xvi),  be  given 
in  appellant's  brief. — Galveston,  H.  &  N.  By. 
Co.  V.  Olds  (Tex.  Civ.  App.)  787. 

Facts  in  a  personal  injury  actiqn  held  to  re- 
quire a  presumption  by  the  Court  of  Civil  Ap- 
peals on  defendant's  appeal  that  plaintiff  was 
entitled  to  recover.— Dallas  Consol.  Electric  St 
Ry.  Co.  V.  Motwiller  (Tex.  Civ.  App.)  794. 

i  9.    Briefs. 

The  application  of  appellant  for  leave  to  file 
briefs  denied  on  the  showing  made. — Chicago, 
K.  I.  &  G.  Ry.  Co.  V.  Crenshaw  (Tex,  Civ. 
App.)  117. 

•Propositions  under  grouped  assignments  of 
error  not  copied  in  the  brief  will  not  be  con- 
sidered.— Kruegel  v.  Johnson  (Tex.  Civ.  App.) 
774.  I 

Court  rule  31  (67  8.  W.  xvi),  governing  the 
preparation  of  briefs,  is  made  to  facilitate  the 
work  of  appellate  courts,  and  must  not  be  dis- 
regarded.—Galveston,  H.  &  N.  Ry.  Co.  V.  Olds 
(Tex.  Civ.  App.)  787. 

Where  complaint  is  made  of  the  admission  or 
rejection  of  evidence,  enough  of  the  evidence 
bearing  on  the  proposition  sufficient  to  explain 
and  support  it,  must,  under  court  rule  31  (G7 
S.  W.  xvi),  be  given  in  appellatit's  brief. — Gal- 
veston, H.  &  N.  Ry.  Co.  V.  Olds  (Tex.  Civ.  App.) 
787. 

A  reference  in  appellant's  brief,  simply  to  the 
I)ages  of  the  record  is  not  a  compliance  with 
court  rule  31  (67  S.  W.  xvi).— Galveston,  H.  & 
N.  Ry.  Co.  V.  Olds  (Tex.  Civ.  App.)  787. 

§  10.   Dlsmlaaal,    withdrawal,    or    aban- 
donment. 

A  motion  by  appellee  to  dismiss  an  appeal 
for  want  of  prosecution  will  be  dismissed  where 
an  inspection  of  the  record  discloses  funda- 
mental error  in  the  want  of  jurisdiction  of  the 
lower  court  over  the  amount  in  controversy. — 
Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Crenshaw  (Tei. 
Civ.  App.)  117. 

S  II.   Hearing  and  rehearing. 

♦Where  laches  were  pleaded  in  the  answer  of 
defendant  and  argued  in  his  brief  on  appeal,  the 
claim  that  one  of  plaintiffs  was  a  minor  and 
unaffected  by  laches,  raised  for  the  first  time 
on  rehearing  after  the  reversal  of  the  judgment 
for  plaintiffs,  will  not  be  considered. — Stuckey 
V.  Lockard  (Ark.)  747;    Same  v.  Stephens,  Id. 

♦The  losing  party  on  appeal  cannot,  on  peti- 
tion for  rehearing  present  a  point  not  raised  on 
the  original  hearing. — Kansas  City  Southern  Ry. 
Co.  V.  Henrie  (Ark.)  967. 

$  12.  Review— Scope  and   extent  In  gen- 
eral. 

♦The  only  question  presented  for  review  on 
appeal  from  a  default  judgment  is:  Were  the 
nllegations  of  the  complaint  sufficient  to  au- 
thorize the  judgment?— Neimeyer  v.  Claiborne 
(Ark.)  387. 

Where  the  failure  of  a  complaint  to  state  an 
equitable  cause  of  action  is  waived  by  failure  to 
demur  or  move  for  transfer,  the  court  on  ap- 
peal will  consider  the  case  as  if  tried  in.  the 
'proper  forum,  notwithstanding  Kirby's  Dig.  {{ 
1282,  5991,  relating  to  transfer  to  the  proper 
forum. — Rowe  v.  Allison  (Ark.)  395. 

Wliere  sufficient  undisputed  evidence  sustain- 
ed the  amount  of  the  recovery  for  the  failure 
of  a  carrier  to  furnish  cars,  the  fact  that  other 
damages  not  recoverable  were  claimed  was  un- 
important.— St.  Louis  Southwestern  Ry.  Co.  v. 
Leder  Bros.  (Ark.)  744. 

A  particular  branch  of  a  suit  by  creditors 
ngainst  a  common  debtor  and  his  transferees 
Arid  not  presented  on  appeal  by  one  of  the  trans- 
ferees.- Singletary  T.  Boerner-Morris  Candy  Co. 
<Ky.)  637. 


•A  case  will  be  reviewed  by  the  appellate 
court  on  the  theory  adopted  by  the  parties  at 
the  trial.— W.  W.  Taylor  &  Sons  Brick  Co.  v. 
Kansas  City  Southern  Ry.  C^.  (Mo.)  59. 

*Where  motion  for  new  trial  was  sustainable 
on  any  of  the  grounds  alleged,  it  was  immaterial 
on  appeal  that  it  was  not  sustainable  on  the 
ground  on  which  it  was  liased  by  the  trial  judge. 
— Chlanda  v.  St.  Louis  Transit  Co.  (Mo.)  249. 

On  appeal  from  a  Judgment  of  a  circuit 
court  in  a  proceeding  contesting  an  election  to 
determine  whether  a  county  should  subscribe  to 
the  stock  of  a  railway  company,  the  question 
whether  the  commissioners  and  the  county  court 
had  the  right  to  go  behind  the  poll  lists  and  re- 
tuma  and  examine  the  ballots  held  immaterial. 
— Catlett  V.  Knoxville,  S.  &  E.  Ry.  Co.  (Tenn.) 
559. 

♦The  question  whether  a  suit  for  an  injunc- 
tion was  maintainable  on  the  grounds  alleged 
in  the  petition  held  immaterial  in  view  of  the 
trial  of  the  cause  on  the  issues  raised  by  a  cross- 
action  and  by  an  amended  petition. — Armstrong 
V.  National  Ufe  Ins.  Co.  (Tex.  Civ.  App.)  327. 

Where  the  report  of  the  master  formed  no 
part  of  the  evidence  on  which  the  court  based 
its  judgment,  the  court  on  appeal  will  not  con- 
sider assignments  of  error  attacking  the  judg- 
ment because  of  the  refusal  to  sustain  excep- 
tions to  the  report. — United  States  &  Mexican 
Trust  Co.  v.  Delaware  Western  Const.  Co. 
(Tex.  Civ.  ApD.)  447. 

{  13.    — ^  Parties  entitled  to  allege  error. 

♦Parties  requesting  an  instruction  containing 
the  same  defect  as  another  instruction  given 
cannot  complain. — Pettus  &  Buford  v.  Kerr 
(Ark.)  886. 

*A  statement  by  defendant's  coiwsel  on  which 
the  court  erroneously  sustained  an  objection  to 
certain  testimony  held  not  to  make  the  error  au 
invited  one. — Chlanda  v.  St.  Louis  Trausit  Co. 
(Mo.)  249. 

♦A  party  cannot  predicate  error  on  the  action  ' 
of  the  court  in  giving  an  instruction  asked  by 
himself. — Brown   v.   Globe   Printing   Co.   (Mo.) 
462. 

♦Where  the  court  gave  an  instruction  request- 
ed by  a  party,  and  refused  another  requested 
instruction,  the  party  could  not  urge  that  the 
instruction  given  should  have  been  refused  or 
the  other  requested  instruction  given,  because 
they  contained  a  similar  statement  of  the  law. 
-Brown  v.   Globe  Printing  Co.   (Mo.)  462. 

§  14.   Presnmptlone. 

♦Where  a  default  judgment  is  taken,  it  will 
be  presumed  that  whatever  proofs  were  neces- 
sary to  support  it  were  introduced. — Neimeyer 
V.  Claiborne  (Ark.)  387. 

♦Oral  evidence  not  preserved  in  the  record 
will  be  conclusively  presumed  to  sustain  a  de- 
cree which  is  within  the  issues.- Rowe  v.  Alli- 
son (Ark.)  396. 

♦A  decree  not  responsive  to  the  issues  is  void, 
and  if  outside  the  issues,  or  if  the  complaint 
does  not  state  a  cause  of  action,  the  presump- 
tion that  evidence  not  preserved  in  the  record  is 
BUfllcient  to  sustain  the  judgment  cannot  avail. 
—Rowe  T.  Allison  (Ark.)  395. 

♦Where  the  evidence  in  an  equity  suit  is  not 
preserved  in  the  record  on  appeal,  the  case  mnst 
be  determined  on  the  face  of  the  record. — Kowe 
V.  Allison  (Ark.)  395. 

♦Where  a  chancery  came  was  heard  on  testi- 
mony preserved  in  the  record,  and  on  oral  tes- 
timony of  various  witnesses  not  preserved,  the 
presumption  is  that  the  oral  testimony  sustains 
the  decree.- Stuckey  v.  Lockard  (Ark.)  747; 
Same  v.  Stephens,  Id. 

♦The  court  will  not  explore  the  transcript 
for  evidence  omitted  from  the  abstract  in  vio- 
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lation  of  court  rule  9,  but  will  presume  that 
the  judgment  is  correct. — Baker  v.  Cazort  (Ark.) 
890. 

♦Where  a  peremptorr  instruction  was  based 
on  an  instrument  not  set  out  in  the  abstract, 
the  court  on  appeal  will  presume  that  the  in- 
struction was  correct,  and  will  not  examine  the 
transcript  for  such  instrument. — Baker  t.  Ca- 
zort (Ark.)  890. 

*Tbe  court  on  appeal  from  a  judgment  for  de- 
fendant in  a  penal  action  for  a  Tiolation  of  Ky. 
8t  1903,  (  2200.  regulating  the  sale  of  il- 
luminating oil,  held  required  to  presume  that  the 
proof  offered  by  defendant  sustained  its  valid  af- 
firmative defense. — Commonwealth  v.  Standard 
Oil  Co.  (Ky.)  632. 

'Judicial  notice  cannot  be  taken  by  the  court 
on  appeal  of  the  width  of  a  lot  in  support  of 
an  instruction  not  based  on  any  certain  evi- 
dence thereof. — Gessner  r.  Metropolitan  St.  Ry. 
Co.  (Mo.  App.)  30. 

Under  the  facts,  held,  the  Court  of  Civil  Ap- 
peals would  presume  that  there  was  no  plead- 
ing authorizing  plaintiff  to  recover  interest  as 
part  of  his  demand. — Morris  v.  Smith  (Tex. 
Civ.  App.)  180. 

In  absence  of  statement  of  facts,  it  will  be 
assumed  on  appeal  that  the  evidence  authorized 
the  findings  of  fact. — Goode  v.  Pierce  (Tex.  Civ. 
App.)  688. 

Even  if  there  was  no  finding  that  an  agent 
acted  under  a  power  of  attorney  in  executing  a 
conveyance  to  defendants'  ancestor,  it  will  be 
presnmed  in  support  of  the  judgment  for  de- 
fendants that  the  court  so  found.— Neill  v.  Klei- 
ber  (Tex.  Civ.  App.)  694. 

{  IB.  -^—  Dlsoretlon  of  loirer  oonrt. 

♦Appellate  courts  are  slow  to  disturb  the 
chancellor's  exercise  of  discretion  in  the  award 
of  costs.— Mt.  Nebo  Anthracite  Coal  Co.  v.  Mar- 
tin (Ark.)  882. 

♦The  granting  of  a  new  trial  for  newly  dis- 
covered evidence  is  largely  within  the  trial 
judge's  discretion :  and,  unless  that  discretion  is 
abused,  an  appellate  court  will  not  revise  his 
action.— Kaack  v.  Stanton  (Tex.  Civ.  App.)  702. 

♦The  trial  court,  in  trespass  to  try  title,  held 
not  to  have  abused  its  discretion  in  refusing  de- 
fendants a  new  trial  for  newly  discovered  evi- 
dence.— Kaack  v.  Stanton  (Tex.  Civ.  App.)  702. 

§  16.  —  Questions  of  fact,  Terdlcta,  and 
flndlmga. 

♦The  verdict  of  a  jury  on  conflicting  evi- 
dence will  not  be  reversed  on  appeal,  notwith- 
standing it  appears  to  be  against  the  prepond- 
erance of  the  evidence. — McDonough  v.  Wil- 
liams (Ark.)  164. 

♦The  sufficiency  of  evidence  to  sustain  the  ver- 
dict is  the  sole  question  in  the  Supreme  Court, 
and  it  has  nothing  to  do  with  the  weight  there- 
of.—Tebbs  v.  Wiseman  (Ark.)  196. 

♦A  finding  will  not  be  disturbed  on  appeal 
where  the  evidence  is  conflicting. — Union  Saw- 
mill Co.  V.  Felsenthal  Lend  &  Townsite  Co. 
(Ark.)  206:  Robertson  v.  Robinson  (Ark.)  883 ; 
Ward  V.  Hall  (Ky.)  600;  Amdell  t.  Malusky 
(Ky.)  640 ;  Same  v.  Depoyster,  Id. ;  Wilson  v. 
Hardman  (Ky.)  672. 

♦The  Supreme  Court  cannot  pass  upon  the 
weight  of  evidence.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  v.  Richardson  (Ark.)  212. 

♦In  testing  the  sufficiency  of  the  evidence  as 
a  whole  to  sustain  a  verdict,  the  court  must  view 
it  in  the  strongest  light  favorable  to  the  findings 
of  the  jury.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  t. 
Brabbzson  (Ark.)  222. 

♦Findings  of  the  chancellor  against  the  clear 
weight  of  the  evidence  will  be  set  aside  on  ap- 
peal.—Westbrook  V.  Potter's  Sons'  Trustee  (Ky.) 
635. 


♦Under  Civ.  Code  Prac.  S  341,  providing  that 
not  more  than  two  trials  shall  be  granted  upon 
the  ground  that  the  vei-dict  is  not  sustained  by 
the  evidence,  a  third  verdict  will  not  be  dis- 
turbed on  appeal  on  that  ground. — Mobile  &  O. 
R.  C!o.  V.  Morrow's  Adm'r  (Ky.)  639. 

♦Where  trial  by  jury  is  waived,  and  the  facts 
are  decided  by  the  court,  its  judgment  will  be 
given  on  appeal  the  weight  that  would  be  given 
the  verdict  of  a  properly  instructed  jury. — Am- 
dell V.  Malusky  (Ky.)  040;  Same  v.  Depoyster, 
Id. 

♦Facts  held  to  require  afiirmance  of  a  judg- 
ment against  a  railway  company  for  killing  one 
lying  on  the  track.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  T.  Coalson  (Ivy.)  739. 

♦A  verdict  will  not  be  disturbed,  as  being 
against  the  weight  of  the  evidence,  where  the 
testimony  of  several  witnesses  on  e^ch  side  con- 
flicts.—liouisville  &  N.  R.  Co.  V.  Veach's  Adm'r 
(Ky.)  869. 

♦The  weight  of  evidence  is  for  the  jury. — 
Cumberland  Telephone  &  Telegraph  Co.  t.  Shir- 
ley (Ky.)  1109. 

♦Where  defendant  destroyed  trees,  the  dam- 
age being  estimated  by  witness  as  high  as  $1,- 
000  to  f2,000,  a  verdict  of  $500  lield  not  to 
be  disturbed  as  excessive. — Cumberland  Tele- 
phone &  Telegraph  Co,  v.  Shirley  (Ky.)  1109. 

♦Where  a  jury  is  waived,  and  the  issues  are 
submitted  to  the  court,  all  presumptions  are  in 
favor  of  the  correctness  of  its  findings  on  the 
questions  of  fact  involved. — Donaldson  Bond  & 
Stock  Co.  V.  Houck  (Mo.)  242. 

♦A  verdict  on  conflicting  evidence  is  final. — 
Sparks  ▼.  Jasper  County  (Mo.)  265:  Landrum 
T.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  1000; 
Missiouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  James 
(Tex.  Civ.  App.)  774. 

♦Findings  of  trial  court  are  conclusive  on  ap- 
peal.—Charles  V.  Pickens  (Mo.)  551. 

♦Where  the  trial  court  approves  the  amount 
of  a  verdict,  the  appellate  court  will  not  disturb 
it  if  not  grossly  disproportionate  to  the  injury. 
— Gerhart  v.  Metropolitan  St.  Ry.  Co.  (Mo. 
App.)  12. 

♦A  verdict  in  a  case  fairly  tried  will  not  be 
disturbed  on  appeal. — Sires  v.  Clark  (Mo.  App.) 
526. 

♦The  court  held  authorized  to  set  aside  a  ver- 
dict in  a  personal  injury  action  as  excessive,  on 
it  appearing  that  the  verdict  is  excessive,  after 
giving  plaintiff's  evidence  its  full  probative  force. 
— Barree  v.  City  of  Cape  Girardeau  (Mo.  App.) 
724. 

♦In  interpreting  the  testimony  of  a  witness 
as  to  its  suflSciency  to  make  out  a  case,  it 
should  be  looked  at  in  the  light  of  all  that  has 
been  said  and  the  surrounding  circumstances, 
and  not  merely  considered  by  itself. — Landrum 
V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  1000. 

♦Issues  of  fact,  as  well  as  of  law  in  an  equ- 

gcase,    are   reviewable   on   appeal. — Jolly   t. 
uebler  (Mo.  App.)  1013. 

♦A  finding  of  the  jury  which  there  is  evidence 
to  support  is  conclusive.- Texas  &  P.  Ry.  Co. 
V.  Boleman  (Tex.  Civ.  App.)  805. 


$  17.  ^^  Harmless  error  In  general. 

♦Where  the  record  does  not  show  what  the 
answer  to  excluded  questions  would  have  been, 
the  ruling  on  the  questions  was  not  shown  to 
be  prejudicial.— Tidwell  v.  Southern  Engine  & 
Boiler  Works  (Ark.)  152. 

♦The  overruling  of  an  objection  for  misjoinder 
of  two  defendants  in  one  action  held  not  preju-. 
dicial,  since  the  two  actions  might  have  been 
consolidated  under  Act  May  11,  1905,  p.  7!tS. 
No.  339.— Western  Union  Telegraph  Co.  v.  Shof- 
ner  (Ark.)  751. 

♦Point  annotated.   See  ayllabiu. 
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Treating  an  affidavit  in  support  of  motion  to 
set  aside  judicial  sale  as  an  exception  to  the 
sale  held  not  substantial  error.— Mitchell  ▼. 
Odewalt's  Ez'r  (Ky.)  612. 

*A  party  cannot  complain  of  an  error  operat- 
ing in  his  own  favor. — Brown  v.  Globe  Priut- 
ins  Co.  (Mo.)  462. 

*In  an  action  for  injuries  through  nei;liKence 
defendant  held  not  entitled  to  complain  of  cer- 
tain instructions.— Orcutt  v.  Century  Bldg.  Co. 
(Mo.)  532. 

*A  defeated  party  cannot  complain  because 
the  court  directed  a  verdict  against  him  for  a 
smaller  sum  than  the  successful  party  was 
entitled  to.— Armstrong  v.  National  Life  Ins. 
Co.  (Tex.  Civ.  App.)  327. 

'Error  in  charging  on  the  effect  of  .a  waiver 
of  its  rules  by  defendant  railroad,  where  there 
was  no  evidence  to  show  their  violation  by 
plaintiff,  being  prejudicial  only  to  plaintiff,  de- 
fendant cannot  complain  on  appeal.— Texas  & 
N.  O.  R.  O).  T.  PoweU  (Tex.  Civ.  App.)  697. 

*Where  the  evidence  is  sharply  conflicting,  the 
admission  of  Improper  testimony  upon  a  ma- 
terial issue  is  deemed  prejudicial  on  appeal,  un- 
less the  contrary  appears.— Fielder  v.  St.  Louis, 
B.  &  M.  Ry.  Co.  (Tex.  Civ.  App.)  699. 

$  18.  —  Harmless  error  in  pleadlas. 

'Any  error  in  refusing  to  allow  defendant  to 
amend  by  pleading  one  year  limitation  held 
harmless  in  view  of  an  instruction  given. — Ken- 
tuclcy  Distilleries  &  Warehouse  Co.  ▼.  Barrett 
(Ky.)  643. 

*The  sustaining  of  a  demurrer  to  certain  para- 
graphs of  the  answer  was  without  prejudice, 
where  on  the  whole  answer  defendants  had  no 
defense.- Perry  v.  Dance  (Ky.)  911. 

The  overruling  of  plaintiff's  special  exceptions 
to  defendant's  amended  answer,  pleading  special 
exceptions  to  the  petition,  was  without  prej- 
udice, where  defendant's  exceptions  were  all 
overruled.— Walker  v.  Texas  &  N.  O.  R.  Co. 
(Tex.  Civ.  App.)  430. 

§  19.  ^—  Hannlesa   error   la   sdmlssion 
of  evldenee. 

'Admission  of  evidence  on  a  will  contest  by 
testator's  daughter  held  improper,  but  not  prej- 
udicial error.— Taylor  v.  McClintocli  (Arlc.)  403. 

'In  a  will  contest  it  was  harmless  error  to 
allow  contestant  to  show  that  one  from  whom 
testator  acquired  a  large  estate  had  3,000  bales 
of  cotton  burned  in  1863.— Taylor  v,  McClin- 
tock  (Ark.)  405. 

'Where  a  witness  who  sent  a  telegram  testi- 
fied fully  as  to  its  contents  without  contradic- 
tion, the  refusal  to  allow  a  copy  of  the  telegram 
to  be  read  in  evidence  was  not  erroneous. — St. 
Louis,  I.  M.  &  S.  By.  C!o.  v.  Taylor  (Ark.)  743. 

'Admission  of  evidence  held  harmless.— Cun- 
ningham V.  Clay's  Adm'r  (Ky.)  852. 

'In  an  action  for  injuries  to  a  passenger  in 
an  elevator  through  the  falling  thereof  the 
error  if  any  in  the  admission  of  certain  evi- 
dence held  harmless. — Orcutt  v.  Century  Bldg. 
Co.  (Mo.)  532. 

'Error  in  admission  of  evidence  was  harm- 
less, where  the  witness  for  the  objecting  party 
testified  to  substantially  the  same  state  of  facts. 
—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Harrington 
(Tex.  Civ.  App.)  100. 

'Error  in  admitting  testimony  over  objection 
is  cured  where  another  witness  is  allowed  to 
give  the  same  testimony  without  objection. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Ken- 
nedy (Tex.  Civ.  App.)  339. 

♦.\  party  has  a  right  to  have  only  legal  evi- 
dence submitted  to  the  jury,  and  irrplevant  evi- 
dence, iidmitted  over  objection,  rcquirw  a  re- 
versal If  it  may  tiave  been  prejudicial.— Fielder 


V.  St.  Lonia,  B.  &  M.  By.  Co.  (Tex.  Civ.  Appu) 

Error  in  admitting  testimony  is  harmless, 
where  the  witness  testified  to  substantia  lly  the 
same  matter  without  objection. — Kaack  v.  Stan- 
ton (Tex.  Civ.  App.)  7()2. 

Admission  of  evidence  in  a  personal  injury 
action  respecting  plaintiff's  injury  held  not  er- 
ror prejudicial  to  defendant— Dallas  Consol. 
Electric  St.  Ry.  Co.  v.  Motwiller  (Tex.  Civ. 
App.)  794. 

(  SO.  —  HMrmleH  error  In  coecIimIoii  of 
eTldenoe. 

'The  exclusion  of  certain  evidence  in  an  ac- 
tion by  a  seller  against  a  buyer  held  not  preju- 
dicial.—Tidwell  V.  Southern  Ehigine  &  Boiler 
Works  (Ark.)  162. 

Rejection  of  certain  evidence  hdd  prejudi- 
cial, notwithstanding  other  evidence  to  the 
sjime  effect.— McDonough  y,  Williama  (Ark.) 
164. 

'The  exclusion  of  evidence  was  harmless  er- 
ror, where  the  information  sought  had  already 
been  substantiallv  elicited  on  cross-examination. 
—Taylor  v.  McClintock  (Ark.)  405. 

'Any  error  in  excluding  an  expert  opinion 
held  harmless.— Kansas  City  Southern  Ry.  Co. 
V.  Henrie  (Ark.)  967. 

*In  an  action  for  the  death  of  one  struck  by  a 
train  while  crossing  a  track,  refusal  to  allow  the 
engineer  to  testify  to  the  speed  required  by  the 
schedule  at  the  point  of  the  accident  held  harm- 
less error.— Illinois  Cent.  R,  C!o.  v.  ITrance'a 
Adm'x  (Ky.)  929. 

'Where    defendant   was    not   liable   on    the 

cause  of  action  alleged,  the  exclusion  of  evi- 
dence with  reference  to  plaintiffs  damages  was 
without  prejudice. — Donaldson  Bond  &  Stock 
Co.  V.  Houck  (Mo.)  242. 

In  an  action  for  personal  injnriea.  the  errone- 
ous exclusion  of  evidence  of  ^aintifTs  physician 
indicating  that  plaintiff  could  walk  without  ar- 
tificial aid  hela  prejudicial.— Chlauda  v.  St. 
Louis  Transit  Co.  (Mo.)  240. 

Where  a  present  agreement  to  marry,  ioi- 
lowed  by  cohabitation,  was  clearly  shown,  the 
exclusion  ot  subsequent  declarations  made  by 
the  husband,  tending  to  uegstive  the  fact  of 
marriage,'  if  error,  was  harmless. — Davis  ▼. 
Stouffer  (Mo.  App.)  282. 

'Erroneous  exclusion  of  evidence  of  an  offer 
intended  to  minimize  plaintiff's  damages  held 
cured  by  the  subsequent  admission  thereof.— 
Vencill  v.  (^incy,  O.  &  K.  C.  R.  Co,  (Mo. 
App.)  1030. 

'Error,  if  any,  in  excluding  a  letter  written 
by  witness,  which  letter  states  a  fact  testified 
to  by  the  witness,  is  harmless. — Slaughter  v. 
Western  Union  Tel.  Co.  (Tex.  Civ.  App.)  688. 

{  21.  —  Harmless  error  In  liutniotloiu. 

'Error  in  an  instruction  on  the  measure  of 
damages  in  an  action  for  permitting  filth  to  ac- 
cumulate on  premises  near  plaintiff's  residence 
held  harmless  in  view  of  the  verdict. — Kentucky 
Distilleries  &  Warehouse  (^.  t.  Barrett  (Ky!) 
643. 

♦Defendant  held  not  prejudiced  by  the  court's 
failure  to  limit  the  jury  in  assessing  damages  to 
such  damages  as  the  evidence  showed  plaintiff 
had  sustained.- Louisville  &  N.  R.  Co.  v.  Carter 
(Ky.)  904, 

A  technical  error,  in  an  instmction  in  an  ac- 
tion for  injuries  to  an  employe,  held  not  to  au- 
thorize the  reversal  of  the  judgment. — Swann- 
Day  Lumber  Co.  v.  Thomas  (Ky.)  907. 

'A  judgment  will  not  be  reversed  for  errors  in 
the  instructions,  unless  they  are  prejudicial  to 
the  substantial  rights  of  the  party  complaining. 
— Kwnnn-Day  Lumber  Co.  T.  Thomas  (Ky.)  807. 


'Point  annotated.   See  ajllalnu. 
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*Enon  in  instructiona  Md  not  nonnd  for 
rerersal  In  view  of  the  verdict — Mangelsdorf 
Bros.  Co.  V.  Harnden  Seed  Co.  (Mo.  App.)  15. 

•An  instruction  assuming  as  a  fact  a  mat- 
ter not  in  controversy  is  harmless  error. — 
Smith  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo. 
App.)   32. 

*An  instruction,  in  an  action  a^inst  a  rail- 
way company  for  injury  to  a  child  struck  by 
detached  cars,  held  not  prejudicial  error.— Gulf, 
C.  &  S.  F.  Ky.  Co.  V.  Coleman  (Tex.  Civ.  App.) 
690. 

*An  instruction,  which,  as  given,  was  mis- 
leading, is  reversible  error.— Houston  &  T.  C. 
R.  Co.  V.  Keeling  (Tex.  Civ.  App.)  808. 

188.  —  Error     walTed     la     «ppell«t« 
oonrt. 

Objections  to  a  petition  will  be  considered 
waived  on  appeal  unless  brought  forward  in  ap- 
pellant's brief.— McLean  t.  Stith  (Tex.  Civ. 
App.)  355. 

i  83.  —  SnliseqiieBt  appeals. 

*A  decision  on  a  former  appeal  held  con- 
clusive on  the  question  of  sufficiency  of  evi- 
dence.—McDonough  V.  Williams  (Ark.)  164. 

'Where  judgment  for  plaintiff  is  reversed 
for  error  in  admission  of  evidence,  and  the  evi- 
dence was  not  insufficient  to  sustain  the  verdict, 
and  on  second  trial  in  accordance  with  the  rul- 
ing of  the  Supreme  Court  verdict  is  rendered 
for  plaintiff  on  same  evidence,  it  will  be  affirm- 
ed on  appeal.— St.  Louis,  L  M.  &  S.  Ry.  Co. 
T.  Inman  (Ark.)  179. 

*The  decision  on  appeal  that  the  circuit  court 
has  jurisdiction  of  a  controversy  is  conclusive 
as  to  all  objections  that  might  have  been  inter- 
posed.—Breckinridge    County   V.    Rhodes   (Ky.) 

•Decision  on  former  appeal  held  to  preclude 
the  right  to  have  certain  question  again  adjudi- 
cated on  second  appeal. — Chesapeake  &  O.  Ry. 
Co.  v.  Morgan  (Ky.)  859. 

*On  a  subsequent  appeal,  the  opinion  on  the 
former  appeal  is  the  law  of  the  case.— Sinclair's 
Adm'r  v.  Illinois  Cent.  R.  Co.  (Ky.)  910. 

{ 84.    Determination    and   disposition   of 
cause. 

•The  Supreme  Court,  reversing  a  judgment 
for  plaintiff  for  erroneous  ruling  on  evidence, 
will,  on  the  evidence  being  insufficient  to  sus- 
tain a  verdict,  so  declare.— St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Inman  (Ark.)  179. 

A  court  of  equity  held  to  have  no  jurisdiction 
where  a  complaint  attacked  by  demurrer  does 
not  state  an  equitable  cause  of  action,  so  that 
a  doprce  for  plaintiff  will  be  reversed  notwith- 
standing the  complaint  states  a  cause  of  action 
at  law.— Rowe  v.  Allison  (Ark.)  395. 

To  determine  whether  a  cause  brought  in  the 
wrong  forum  should  be  remanded  after  re- 
versed, the  court  on  appeal  must  consider  the 
sufficiency  of  the  complaint  as  if  in  the  proper 
forum.— Rowe  v.  Allison  (Ark.)  395. 

Where  a  demurrer  to  an  equitable  defense  in 
an  action  at  law  is  not  sustained,  and  the  de- 
cree is  for  defendants,  on  reversal  the  cause 
will  be  remanded  for  transfer  to  the  proper 
fomm. — Crawford  County  Bank  v.  Bolton  (Ark.) 
398. 

•Where  the  clerk  of  the  Supreme  Court,  In 
writing  up  a  judgment  of  affirmance,  by  mistake 
directed  a  recovery  of  all  costs  in  the  lower 
court,  as  well  as  on  apiieal,  the  judgment  will 
be  corrected  to  conform  to  the  opinion. — Mt. 
Xebo  Anthracite  Coal  Co.  v.  Martin  (Ark.)  882. 

The  indorsement  of  the  record  by  appellee, 
required  by  Civ.  Code  Prac.  J  759.  not  having 
been  made,  held,  motion  to  affirm  the  judgment 


as  a  delay  case  will  be  overruled. — Latham  v. 
Lindsay  (Ky.)  684. 

•In  an  action  on  an  accident  policy,  the  trans- 
fer of  the  cause  to  the  equity  side  of  the  docket, 
and  the  refusal  to  permit  the  jury  to  try  all 
questions  raised  by  the  pleadings,  held  not  prej- 
udicial under  Civ.  Code  Prac.  |S  134,  736.— Clay- 
pool  V.  Continental  Casualty  Co.  (Ky.)  835. 

•Where  a  cause  was  remanded  with  direc- 
tions, all  the  lower  court  could  do  was  to  obey 
them.— JS/tna  Ins.  Co.  of  Hartford  v.  Missouri 
Paa  Ry.  Co.  (Mo.  App.)  31. 

•The  opinion  of  the  Court  of  Appeals  on  a 
prior  appeal  is  the  law  of  the  case  on  re^ial. 
—Young  V.  Ruhweddel  (Mo.  App.)  903. 

The  trial  court's  conclusions  of  law  being  er- 
roneous, the  Court  of  Civil  Appeals  must  ren- 
der such  judgment  as  the  trial  court  should  have 
rendered.— First  Nat  Bank  v.  McElroy  (Tex. 
Civ.  App.)   801. 

*Where  the  facta  were  fully  developed  on  the 
trial,  the  court  on  appeal  will  render  such  judg- 
ment as  should  have  been  rendered  in  the  court 
below. — McClary  v.  Trezevant  &  Cochran  (Tex. 
Civ.  App.)  954. 

1 85.    Liabilities    on    bonds    and    nnder- 
taklnsa. 

•That  a  guardian  could  have  appealed  from 
a  judgment  against  him  without  giving  a 
supersedeas  bond  held  no  defense  to  liability 
thereon.— Hands  v.  Haughland  (Ark.)  184. 

Facts  held  to  show  no  defense  to  liability  on 
a  bond  given  by  a  guardian  to  supersede  a  pro- 
bate judgment  against  him.— Hands  v.  Haugh- 
land (Ark.)  184. 

•A  supersedeas  bond,  given  on  an  appeal 
from  a  judgment  against  a  corporation  alone, 
held  not  objectionable  as  given  to  secure  the 
liability  of  Individual  appellants. — Mershman  v. 
Robert  Field  Co.  (Ky.)  1119. 

APPEARANCE. 

•Defendant's  appeal  from  an  adverse  judg- 
ment of  the  circuit  court  held  to  bring  him  be- 
fore the  circuit  court  on  the  return  of  the  case 
as  though  he  then  entered  his  appearance.— Fen-' 
dleton  v.  Pendleton  (Ky.)  674. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  Master  and 
Servant,  (  4. 

APPLICATION. 

For  sale  of  i>roperty  of  decedent,  see  Executors 

and  Administrators,  {  4. 
Of  assets  of  partnership,  see  Pi^tnership,  {  2. 
Of  payment,  see  Payment,  S  1. 

APPOINTMENT. 

Of  executor  or  administrator,  see  Executors  and 

Administrators,  {  1. 
Of  receiver,  see  Receivers,  {  2. 

APPROPRIATION. 

For  payment  of  municipal  debts,  see  Municipal 
Corporations,  §  11. 

APPROVAL 

Of  verdict  by  trial  court,  effect  on  right  to  re- 
view facts,  see  Appeal  and  Error,  {  16. 


•Point  annotated.   See  arllabiw. 
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ARBITRATION  AND  AWARD. 

See  Submission  of  CSontroveny. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  Trial,  {  4. 

In  criminal  prosecutions,  see  Criminal  Law,  {{ 

10,  IS). 
Presentation  of  objection  to,  in  appeal  record, 

for  purpose  of  review,  see  Appeal  and  Error, 

«  7. 


ARREST. 


See  Bail. 


ARREST  OF  JUDGMENT. 

In  dvil  actions,  see  Judgment,  S  3. 

ASSAULT  AND  BAHERY. 

Applicability  of  instructions  to  case,  see  Trial, 

l». 
Assault  to  rape,  see  Rape,  i  1. 
Elements  of  damages  in  general,  see  Damages, 

§  1- 
Liability   of   carrier  for  assault   on  passenger, 

see  Carriers,  §  8. 
Province  of  court  and  jury  in  general,  see  Trial, 

§  0. 
Reception  of  evidence,  see  Trial,  S  8. 

S  1.     ClTlI  llabilltT. 

*In  assault  and  battery,  evidence  of  the  bad 
reputation  of  defendant  held  inadmissible. — 
Stewart  y.  Watson  (Mo.  App.)  702. 

Under  a  general  allegation  of  assault  and  bat- 
tery, plaintifE  may  recover  such  damages  as 
naturally  result  from  the  act  complained  of.— 
Stewart  v.  Watson  (Mo.  App.)  762. 

*In  actions  for  assault  and  battery,  the  Jury 
may  consider,  not  only  the  mental  distress, 
which  is  a  part  of  the  bodily  pain,  but  also 
that  other  condition  of  mind  caused  by  the  in- 
sult of  the  blows  received. — Stewart  v.  Watson 
(Mo.  App.)  762. 

*In  an  action  for  assault  and  battery,  humil- 
iation, bodily  pain,  and  mental  anguish  held 
elements  of  general  damages.— Stewart  t.  Wat- 
son (Mo.  App.)  762. 

ASSESSMENT. 

Of  damages,  see  Damages,  g  5. 
Of  expenses  of  public  improvements,  see  Drains, 
{  2;    Municipal  Corporations,  S§  7,  8. 

ASSETS. 

Of  partnership,  see  Partnership,  i  2. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  S  8. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  Assignments  for 
Benefit  of  Creditors. 

Fraud  as  to  creditors,  see  Fraudulent  Convey- 
ances. 

Imposition  of  occupation  tax  on  purchasers  of 
assignments  of  wages,  see  Licenses,  g  1. 

In  bankruptcy,  see  Bankruptcy,  i  1. 

Tramfert  of  partioular  ipcciei  of  property, 
rights,   or  inttrumcnts. 
See  Judgment,  §  12 ;    Mechanics'  Liens,  %  2. 
Contract  for  sale  of  standing  timber,  see  Logs 

and  Logging. 
Corporate  shares,  see  O>rporations,  {  1. 


I  1.     BlBlita  mod  lUbiUtles  of  parties. 

Loss  due  to  payment  of  order  issued  by  a 
county  bridge  contractor  on  the  county  to  a 
subcontractor,  before  completion  of  the  bridges, 
htid  to  fall  on  the  county  and  not  on  the  con- 
tracfkr.— Sparks  v.  Jasper  County  (Mo.)  265. 

I  S.     Aotloni. 

•Under  the  Code  (Rev.  St.  1899.  ii  r,Z9,  540 
[Ann.  St.  1906,  pp.  574,  5751),  an  assignee  of  a 
chose  in  action  may  sue  thereon  in  his  own 
name. — Tennent  v.  Union  Cent.  Life  Ins.  Co. 
(Mo.  App.)  754. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,  {  1;    Insolvency,  |  1. 

{    1.    Admlmlstxatlom  of  aaslsiied  estate. 

In  an  action  to  charge  defendants  as  trustees 
for  the  portion  of  the  assets  received  by  them 
as  assignees  for  creditors,  evidence  held  to 
support  the  finding  of  the  chancellor  that  there 
was  an  agreement  between  plaintiff  and  de- 
fendants whereby  plaintiff's  claim  was  to  be 
excluded  uutil  the  other  debts  of  the  insolvent 
had  been  paid. — Brewer  v.  Johnson  (Ark.)  364. 

ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

Distinguished  from  partnership,  see  Partner- 
ship, {  1. 

Fraternal  insurance  associations,  see  Insurance, 
$10. 

ASSUMPSIT,  ACTION  OF. 

See  Use  and  Occupation ;  Work  and  Labor. 

ASSUMPTION. 

Of  risk  by  employe,  see  Master  and  Servant,  St 
7,  10,  11. 

ATTACHMENT. 

See  Execution;    Oamishment;     Sequestration. 
Exemptions,  see  Exemptions;    Homestead. 

§  1.    ProeeedlnKs  to  proonre. 

Under  the  attachment  statute  and  Rev.  St. 
1895,  art  3268,  held,  that  the  affidavit  that 
attachment  was  not  sued  out  to  injure  or  har- 
ass "defendants"  need  not  add  the  words  "or 
either  of  them."— Doty  v.  Moore  (Tez.)  1038 

ATTENDANCE. 

Of  fnror,  see  Jury,  §  2. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in  civil 
actions,  see  Trial,  g  4. 

Arguments  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  Oiminal  Law,  {  10. 

Attorneys  as  public  officers,  see  Attorney  Gen- 
eral. 

Attorneys  in  fact,  see  Principal  and  Agent. 

Confidential  communications,  see  Witnesses,  g  1. 

Counsel  for  accused,  see  Criminal  Law,  g  8. 

Presentation  of  issues  as  to  argument  of  coun- 
sel in  lower  court  for  purpose  of  review,  see 
Criminal  Law,  g  17. 

Presentation  of  objections  to  argument  of  coun- 
sel in  appeal  record  for  purpose  of  review,  see 
Appeal  and  Error,  g  7;    Criminal  Law,  g  19. 

g  1.     The  offlee  of  attomey. 

Ky.  St.  1903,  g  104,  held  not  to  prevent  pro- 
ceedings in  the  name  of  the  commonwealth  for 
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the  disbarment  of  an  attorney  for  htg  wrongful 
refusal  to  pay  over  to  his  client  money  col- 
lected.— Commonwealth  v.  Roe  (Ky.)   6<S3. 

*An  attorney  held  guilty  of  misconduct  war- 
ranting his  disbarment. — Commonwealth  T.  Roe 
(Ky.)  683. 

Ky.  St.  1903,  f  97,  construed,  and  held,  to 
point  out  only  two  of  the  numerous  causes  that 
warrant  the  disbarment  of  an  attorney. — Com- 
monwealth T.  Roe  (Ky.)  683. 

*The  power  inherent  in  courts  to  disbar  attor- 
neys for  cause  should  be  exercised  with  modera- 
tion and  judgment. — Commonwealth  v.  Roe  (Ky.) 
683. 

•Courts  independent  of  statute  held  authoriz- 
ed to  disbar  an  attorney  for  personal  or  pro- 
fessional misconduct. — Commonwealth  y.  Roe 
(Ky.)  683. 

♦An  attorney,  after  being  admitted  to  practice, 
becomes  an  officer  of  court,  exercising  a  privi- 
lege or  franchise.— Harking  v.  Marphy  &  Bolanz 
(Tex.  Civ.  App.)  136. 

{  2.     Hetainer  and  anthority. 

A  contract  between  attorney  and  client  .for 
the  protection  and  sale  of  land  by  the  former, 
held  to  terminate  ipso  facto  where  the  client 
in  fact  owned  no  land,  which  the  attorney 
Icnew,  and  hence  the  latter  could  not  recover 
for  services  rendered  under  the  contract. — 
Palms'  Adm'rs  v.  Howard  (Ky.)  1110. 

If  a  client  anreasonably  refuses  to  malce  ad- 
vances to  pay  expenses  and  apply  on  account  in 
reasonable  amounts  during  the  progress  of  ex- 
tended litigation,  it  may  furnish  sufficient  cause 
to  justify  an  attorney  In  withdrawing  his  serv- 
ices.— Young  V.  Lanznar  (Mo.  App.)  17. 

•An  attorney  employed  generally  to  conduct 
legal  proceedings  enters  into  an  entire  contract 
to  conduct  them  to  their  termination,  and  can- 
not abandon  the  services  of  his  client  without 
justifiable  cause,  and  only  on  reasonable  notice. 
—Young  V.  Lanznar  (Mo.  App.)  17. 

Under  Rev.  St.  1895,  art.  1209,  the  right  of 
any  one  other  than  a  party  to  a  suit,  or  an  at- 
torney of  the  court,  held  excluded  by  implication 
from  prosecuting  or  dnfending  a  suit. — Harkins 
V.  Murphy  &  Bolanz  (Tex.  Civ.  App.)  136. 

A  party  to  an  action  in  a  court  of  record  held 
not  entitled  to  prosecute  or  defend  a  suit  or 
a  writ  of  error  in  the  Court  of  Civil  Appeals, 
by  an  agent  or  attorney  in  fact  who  is  not  an 
attorney  at  law.— Harkins  v.  Murphy  &  Bolanz 
(Tex.  Civ.  App.)  136. 

i  3.    Dntles  and  UablUtie«  of  attorney 
to  client. 

•Where  a  client  claims  his  attorney  fraudu- 
lently concealed  facts  material  to-  client's  in- 
terest for  his  own  benefit,  the  burden  is  on  the 
attorney  to  prove  that  he  took  no  advantage 
of  his  client.— Palms'  Adm'rs  t.  Howard  (Ky.) 
1110. 

•An  attorney  owes  his  client  the  utmost  good 
faith,  and  equity  will  avoid  any  contract  made 
upon  any  misrepresentation  or  concealment  of 
material  facts  by  the  attorney,  or  if  there  is 
a  just  suspicion  of  artifice  or  undue  influence. 
—Palms'  Adm'rs  v.  Howard  (Ky.)  1110. 

•Courts  will  examine  critically  transactions 
between  attorney  and  client,  to  protect  the  cli- 
ent's rights  and  prevent  fraud  by  the  attor- 
ney; and  any  disadvantage  to  the  client  from 
the  transaction  will  entitle  him  to  relief,  proof 
of  actual  fraud  being  unnecessary. — Palms' 
Adm'rs  v.  Howard  (Ky.)  1110. 

•An  attorney  in  dealing  with  his  clients  must 
act   with   the  utmost  fairness,  and   in  perfect 

food  faith.— Hames  r.  Stroud  (Tex.  Civ.  App.) 
75. 


•Evidence  held  to  show  that  an  attorney 
dealt  fairly  with  his  clients.— Hames  v.  Stroud 
(Tex.  Civ.  App.)  775. 

i  A.     Compensation    and    lien    of   attor- 
ney. 

A  judgment  creditor's  attorney  cannot  prose- 
cute an  appeal  from  an  order  sustaining  objec- 
tions to  the  title  to  land  under  the  judgment 
against  the  client's  consent  and  at  the  tatter's 
expense  because  of  the  attorney's  lien  on  the 
judgment  for  fees.— Kixon  v.  Ossenbeck  (Ky.) 
645; 

Concealment  by  an  attorney  of  facts  ma- 
terial to  the  client's  interest  held  to  be  such  an 
abuse  of  confidence  as  to  entitle  the  client  to 
recover  money  paid  him  aa  salary  for  the  pro- 
tection and  sale  of  land,  etc. — Palms'  Adm'rs 
V.  Howard  (Ky.)  1110. 

If  the  value  of  services  is  not  agreed  on,  or 
if  it  is  agreed  that  the  attorney  is  to  be  reason- 
ably paid  from  time  to  time  as  requested,  he  may 
require  advances  from  time  to  time  to  pay  ex- 
penses and  apply  on  Account. — ^Young  v.  Lanz- 
nar (Mo.  App.)  17. 

•If  an  attorney's  compensation  is  stipulated, 
and  he  without  just  cause  abandons  his  client 
before  the  proceeding  for  which  he  was  employ- 
ed has  been  conducted  to  a  termination,  he  for- 
feits his  right  to  compensation  for  services  ren- 
dered.— Young  V.  Lanznar  (Mo.  App.)  17. 

A  judgment  for  $1,315  for  the  services  of  an 
attorney  in  the  course  of  extended  litigation  in 
behalf  of  his  client  prior  to  withdrawing  his 
services  held  not  excessive. — Young  t.  Lanz- 
nar (^lo.  App.)  17. 

Evidence  in  an  action  by  an  attorney  for  serv- 
ices considered,  and  held  sufficient  to  sustain  a 
finding  that  he  had  reasonable  cause  for  sever- 
ing his  connection  with  his  client's  cases. — 
Young  V.  Lanznar  (Mo.  App.)  17. 

Evidence  in  an  action  by  an  attorney  for  serv- 
ices held  to  justify  an  instruction  based  on  an 
express  agreement  as  to  compensation.— Young 
V.  Lanznar  (Mo.  App.)  17. 

Whether  there  was  reasonable  cause  for  the 
withdrawal  of  an  attorney  from  a  client's  serv- 
ice held  a  proper  question  for  the  jury  in  an 
action  for  services  rendered. — Young  v.  Lanz- 
nar (Mo.  App.)  17. 

•An  attorney  is  not  l>ound  to  defend  persons 
charged  with  a  crime,  and  may  fix  the  tenns 
on  which  he  will  serve.— Hames  v.  Stroud  (Tex. 
Civ.  App.)  776. 

ATTORNEY  GENERAL 

•The  word  "assistance,"  as  used  in  Ky.  St 
1908,  §  114,  held  to  mean  "assistanU."— Ray 
V.  James  (Ky.)  641. 

Effect  of  Ky.  St.  1903,  i  114,  authorizing  em- 
ployment of  special  assistance  to  the  Attorney 
General,  stated.— Ray  v.  James  (Ky.)  041. 

AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  $  2. 
Of  attorney,  see  Attorney  and  Client,  S  2. 

BAIL 

{    1.    In  eriminal  proaeentlona. 

That  one  under  bail  was  prevented  from  at- 
tending court  because  of  oeing  accidentally 
shot,  tnough  while  out  of  the  state,  held  ground 
for  relief  from  forfeiture.- Hargis  t.  Begley 
(Ky.)  602. 

BAILMENT. 

Embezzlement  or  larceny  by  bailee,  see  Embez- 
zlement. 
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ParUcular  specie$  of  hailmenU,  and  hailmenU 

incident  to  particular  occupations. 
See  Carriers,  (  2 ;   Depositaries ;    Livery  Stable 

Keepers ;   Pledges. 

*A  deposit  of  $1,000,  made  by  plaintiff  with 
his  brother,  placed  in  an  envelope  marlced  as 
plaintiff's  property  and  pnt  in  a  safe  is  a  gra- 
tuitous bailment,  entailing  no  liability  except 
for  gross  negligence.— Stevens  t.  Stevens  (Mo. 
App.)  86. 

♦There  is  no  conversion  of  property  bailed  in 
the  absence  of  a  dt^mand  for  its  return  and  a 
refusal.— Stevens  v.  Stevens  (Mo.  App.)  35. 


BALLOTS. 


See  Elections,  {  1. 


BANKRUPTCY. 


In- 


See  Assignments  for  Benefit  of  Creditors; 

solvency. 
Right  of  trnstee  in,  to  aj>peal  from  Judgment  in 

justice  court,  see  Justices  of  the  Peace,  §  2. 

i    1.    AsslKmnent,     adminiatration,     and 
diatrlbntion  of  bankrupt's  estate. 

♦A  trustee  in  bankruptcy  holds  the  title  to  the 
bankrupt's  property  in  trust  for  those  beneficial- 
ly entitled  to  it— Brown  v.  Frenken  (Ark.)  207. 

i   2.    Bights,  remedies,  and  discharge  of 
bankmpt. 

•Under  Bankr.  Act  July  1,  1898,  c.  541,  §§  7, 
17,  30  Stat.  548.  550  (U.  S.  Comp.  St.  1901, 
pp.  3425,  3428),  discharge  held  not  to  release 
bankrupt  from  liability  on  notes  which  be  had 
listed  as  a  liability  to  another  than  the  known 
creditor.— Fible  v.  Crabb  (Ky.)  576. 

*A  discharge  in  bankruptcy  not  pleaded  as  a 
defense  in  a  suit  involving  liabilities  cut  off  by 
the  discbarge  held  not  a  defense  to  the  execution 
sale  under  a  judgment  rendered  in  such  suit. — 
Stone  V.  Schneider-Davis  Co.  (Tex.  Civ.  App.) 
133. 

BANKS  AND  BANKING. 

See  Depositaries. 

Alteration  of  check,  see  Alteration  of  Instru- 
ments. 

Conclusiveness  of  judgment  against  bank,  see 
Judgment,  $  10. 

Equitable  defenses  in  action  at  law  by  bank,  see 
Action,  §  1. 


BAR. 

Of  action  by  former  adjudication,  see  Judgment, 
«  9. 

Of  action  by  limitation,  gee  Limitation  of  Ac- 
tions, I  3. 

Of  dower,  see  Dower,  {  1. 


BASTARDS. 

I  1.     niegitimaoy  In  generaL 

•The  law  presumes  one's  legitimacy.- 
V.  Garnett  (Ky.)  841. 


-Dunn 


BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

Buildmg  or  loan  associations,  see  Building  and 
Loan  Associations. 


BENEFITS. 

Acceptance  of,  as  ground  of  estoppel,  see  GstoiH 

pel,  f  1. 
Acceptance   of,  as   ground  of   ratification,  see 

Principal  and  Agent,  i  2. 


BEQUESTS. 


See  Will*. 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  f  4. 

In  criminal  prosecutions,  see  Criminal  Law,  t  6. 

BIAS. 

Of  juror,  see  Jury,  {  3. 

Of  witness,  see  Witnesses,  |  8. 


BIDS. 

On  Dublic  works,  see  Municipal  Oorporationa, 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  o& 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILL  OF  LADING. 

See  Carriers,  f  2. 

BILL  OF  REVIEW. 

Limitations  applicable,  see  Limitation  of  Ao 
tions,  {  1. 

BILLS  AND  NOTES. 

Alteration  of  check,  see  Alteration  of  Instm- 

ments. 
Competency  of  witness  in  action  on  note,  see 

Witnesses,  }  1. 
Estoppel  to  claim  note,  see  Estoppel,  {  1. 
Parol  evidence  to  vary  check,  see  Evidence,  §  8. 
Wrongful  converuon  of  note,  see  Trover  and 

Conversion,  |  2. 

i    1.    Requisite*  and  Talidlty. 

The  validity  of  a  note  given  to  a  aniversity 
held  not  destroyed  by  reason  of  the  consolida- 
tion of  the  university  with  the  college  and  the 
removal  of  the  seat  of  the  university  to  the 
seat  of  the  college  in  another  town.— Miller  v. 
Central  University  (Ky.)  669;  Central  Univer- 
sity V.  Miller,  Id. 

The  consideration  of  a  note  given  to  a  uni- 
versity held  not  to  fail  b^  reason  of  the  con- 
solidation of  the  university  with  a  college. — 
Miller  v.  Central  University  (Ky.)  669 ;  Central 
University  v.  Miller,  Id. 

i   2.    Modifloatlon,  renewal,   and   reaoli- 
■lon. 

Where  an  agent  represented  that  he  owned  a 
note  held  for  collection,  and  the  debtor  gave  to 
him  new  notes  in  part  payment,  afterwards  ac- 
cepted by  his  principal,  false  representation  did 
not  affect  their  validity. — ^Billingsley  v.  Bene- 
field  (Ark.)  188. 

i   3.    Right*  and  llabilitie*  on  indorse- 
ment  or  transfer. 

The  rights  of  one  becoming  an  owner  of  a 
notp    before    metiirity    for  value   and    without 

*Polnt  annotated.    See  •yllabns. 
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notice  cannot  be  defeated  because  of  the  fraud 
-of  the  payee.— Hames  v.  Stroud  (Tex.  Civ. 
App.)  775. 

{  4.     Preaentmeiit,    denuuid,   notloe,    amd 
proteat. 

*An  owner  of  a  note  who  has  placed  the  same 
with  another  for  collection  held  not  bound  either 
to  personall:^  notify  the  indorser  of  dishonor, 
or  to  make  inquiries  as  to  where  the  indorser 
received  his  mail. — Vogel  v.  Starr  (Mo.  App.) 
27. 

'Personal  serrice  on  an  indorser  of  notice  of 
dishonor  is  not  required,  but  constructive  serv- 
ice will  suffice  where  reasonable  diligence  is  ex- 
ercised to  make  it  in  the  manner  best  adapted  to 
convey  actnal  notice.— Vogel  v.  Starr  (Mo.  App.) 
27. 

•Diligence  exercised  to  give  notice  of  dishonor 
to  an  indorser  held  insufficient.— Vogel  v.  Starr 
(Mo.  App.)  27. 

f   S.    Payment  and  dlaohaxce. 

•Payment  of  a  note  may  be  made  without 
the  payee  indorsing  it— Jolly  v.  Huebler  (Mo. 
App.)  1018. 

i  6.     Actions. 

*£>vidence  held  to  show  that  a  note  was  paid 
by  the  execution  of  a  renewal  note  and  its 
payment— Westbrook  v.  Potter's  Sons'  Trus- 
tee (Ky.)  635. 

In  a  suit  to  have  a  note  declared  paid,  evi- 
dence held  to  show  that  the  transaction  by  which 
defendant  acquired  the  note  was  a  purchase, 
and  not  a  payment  thereof. — Prather  v.  Hair- 
grove  (Mo.)  552. 

Whether  a  notary  exercised  reasonable  dili- 
gence in  giving  notice  of  dishonor  to  an  indorser 
held  a  question  of  law,  not  of  fact,  where  there 
is  no  controversy  over  material  facts. — Vogel  v. 
Starr  (Mo.  App.)  27. 

*Mere  possession  of  an  nnindorsed  negotiable 
note  made  payable  to  order  by  a  person  other 
than  the  payee  is  not  prima  facie  evidence  of 
ownership.— Jolly  v.  Huebler  (Mo.  App.)  1013. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see  Bills 

and  Notes,  |  3. 
Of  lands,  see  Vendor  and  Purchaser,  }  4. 

BONDS. 

Forthcoming  bonds,  see  Execution,  f  2. 

Of  insurance  agents,  see  Insurance,  {  1. 

Of  insurance  company  to  state,  see  Insurance, 
§8. 

Person  entitled  to  review  in  action  on,  see  Ap- 
peal and  Error,  f  2. 

Sureties  on  bonds,  see  Principal  and  Surety. 

Bond*  for  performance  of  dvtiei  of  tru*t  or 

office. 
See  Depositaries ;   Sheriffs  and  Constables,  {  1 ; 
Trusts,  }  5. 

Bondt  in  judicial  proceedings. 
See  Appeal  and  Error,  f{  6,  25;    Bail;    Costs, 
I  2 ;   Injunction,  {  4 ;   Partition,  !  2. 

Appeal   in  justice  court,   see  Justices  of  the 

Peace,  |  2. 
To  keep  the  peace,  see  Breach  of  the  Peace. 

BOUNDARIES. 

Effect  of  change  of  boundaries  after  call  of  local 
option  election,  see  Intoxicating  Liquors,  $  1. 

Of  county,  see  Counties,  §  1. 

Of  municipal  corporation,  see  Municipal  Cor- 
porations, {  1. 


t    1.    Description. 

♦Where  the  parties  are  mistaken  as  to  where 
the  lines  and  corners  of  surveys  referred  to  in 
a  deed  are,  and  the  proof  is  conflicting,  the 
jury  must  locate  the  lines  of  the  land  con- 
veyed.—Sullivan  V.   HUl  (Ky.)   564. 

*One  call  of  a  deed  is  entitled  to  as  much 
respect  as  another;  and  uncertainty  may  often 
be  avoided  by  reversing  calls  from  the  begin- 
ning point. — Sullivan  v.  Hill  (Ky.)  564. 

•Course  and  distance  must  give  way  to  mark- 
ed lines  and  comers  found  on  the  ground  or  to 
established  monuments  called  for  m  the  deed. 
—Sullivan  v.  Hill  (Ky.)  564. 

♦Courses  and  distances  called  for  in  deeds 
must  give  way  to  natural  objects  called  for, 
when  there  is  a  conflict  between  them. — High- 
tower  V.  Borden  (Ky.)  675. 

{  S.    Evidenoe,    ascertainment,    and    ••• 
tabUahinent. 

•Estoppel  held  not  to  be  invoked  against  an 
owner  as  to  boundary  line  because  of  a  conver- 
sation between  him  and  an  adjoining  owner. — 
Tebbs  V.  Wiseman  (Ark.)  196. 

Where  parties  are  mistaken  as  to  where  the 
lines  and  corners  of  surveys  referred  to  in  a 
deed  are,  and  the  proof  is  conflicting,  the  jury 
must  locate  the  lines  of  the  land  conveyed. — Sul- 
livan V.  Hill  (Ky.)  564. 

The  court  held  required  to  submit  to  the  jury 
the  issue  whether  land  recovered  by  a  third 
person  from  a  grantee  was  covered  by  the  deed 
of  the  grantor.— Sullivan  v.  Hill  (Ky.)  564. 

•Evidence  held  to  show  that  a  line  was  a 
boundary  line.— Williams  v.  Murphy  (Ky.)  610. 

•In  an  action  involving  title  to  two  parcels 
of  land,  evidence  held  sufficient  to  sustain  a 
finding  as  to  the  location  of  the  boundary  line. 
— Arndell  v.  Malusky  (Ky.)  640;  Same  v.  De- 
poyster,  Id. 

BREACH. 

Of  condition,  see  Insurance,  f{  4,  6. 
Of  contract,   see  Contracts,   {  3;    Sales,  f  3; 
Vendor  and  Purchaser,  §  3. 
Of  covenant,  see  Insurance,  §  5. 
Of  warranty,  see  Insurance,  {f  4,  5;    Sales,  f§ 
4,6. 

BREACH  OF  THE  PEACE. 

Appealability  of  order  requiring  bond  to  keep 
the  peace,  see  Criminal  Law,  §  16. 

Summary  trial  of  accused,  see  Criminal  Law, 
§4. 

•Bonds  to  keep  the  peace  held  properly  re- 
quired under  the  circumstances. — Lowe  t.  Com- 
monwealth (Ky.)  647. 

BRIBERY. 

Evidence  of  similar  facts,  see  Criminal  Law,  S  6. 

Evidence  competent  in  prosecution  for  brib- 
ery held  also  competent  in  prosecution  for  be- 
ing accessory  to  bribery. — State  v.  Dulaney 
(Ark.)  158. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, I  9. 

Publication  of  parts  of  briefs  as  not  privileged, 
see  Libel  and  Slander,  §  2. 

BROKERS. 


See  Principal  and  Agent. 
Insurance  brokers,  see  Insurance,  |  1. 
•Point  annotated.    See  sjrllabns. 
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i    1.    Duties  and  Uabllitle*  to  principal. 

*A  broker's  agreement  to  serve  both  parties, 
without  the  knowledge  and  consent  of  his  orig- 
inal principal,  is  contrary  to  public  policy  and 
unenforceable. — Bass  v.  Tolbert  (Tex.  Civ. 
App.)  1077. 

•A  broker  may  act  for  both  parties  if  his 
acts  are  not  incompatible,  or  are  performed  with 
the  knowlmlse  and  consent  of  both. — Bass  v. 
Tolbert  (I'cx.  Civ.  .\j)p.)  1077. 

♦fn  00  action  npiinst  a  broker  and  two  others 
who  purchased  certain  property,  the  broker  had 
agreed  to  procure  for  plaintiff  a  petition.  Hrld 
not  to  charge  an  invalid  contract  between  plain- 
tiff and  the  broker. — Bass  v.  Tolbert  (Tex.  Civ. 
App.)  1077. 

{  2.     Compensation  and  lien. 

•Where  plaintiff  was  not  the  procuring  cause 
of  a  sale  of  defendant's  system  of  railway  to  a 
syndicate,  plaintiff  was  not  entitled  to  commis- 
sions on  such  sale. — Donaldson  Bond  &  Stock 
Co.  V.  Houck  (Mo.)  242. 

$   3.    Actions  for  compensation. 

*Iu  an  action  for  broker's  commissions  in 
procuring  a  purchaser  for  the  stock  and  bonds 
of  a  projected  railroad  company,  evidence  held 
to  show  that  the  contract  was  with  tlie  railroad 
company  and  not  with  defendant. — Donaldson 
Bond  &  Stock  Co.  v.  Houck  (Mo.)  242. 

•In  an  action  for  brokers'  commissions,  evi- 
dence held  suSicient  to  go  to  the  jury. — Bums 
V.  Moore  (Mo.  App.)  1002. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

Ky.  St.  1903,  j  567,  when  construed  with  sec- 
tions 573  and  870  and  Const.  {  192,  and  the 
charter  of  a  building  and  loan  association,  as 
originally  granted,  held  not  to  limit  the  right 
of  the  association  to  acquire  and  bold  real  es- 
tate without  limitation  as  to  time.— Home  Sav- 
ings Fund  Co.  BIdg.  Ass'n  v.  Driver  (Ky.)  8(54. 

Purchase  of  certain  real  estate  held  not  an 
unreasonable  exercise  of  building  and  loan  as- 
sociation's power  to  purchase  real  estate  neces- 
sary to  its  business.— Home  Savings  Fund  Co. 
Bldg.  Ass'n  V.  Driver  (Ky.)  804. 

The  power  of  a  building  and  loan  associntion 
to  acquire  real  estate  necessary  to  its  business 
held  to  include  the  right  to  pay  therefor  from 
accumulated  moneys. — Home  Savings  Fund  Co. 
BIdg.  Ass'n  V.  Driver  (Ky.)  804. 

The  acquisition  of  a  place  or  home  by  a 
buildini;  and  loan  association  for  the  conduct  of 
its  business  held  a  necessary  expense  within 
Ky.  St.  1903,  S  803.— Home  Savings  Fund  Co. 
BIdg.  Ass'n  V.  Driver  (Ky.)  864. 

Building  and  loan  association,  in  erecting 
building  of  more  than  sufficient  capacity  to  ac- 
commodate its  then  business,  and  leasing  the 
excess,  held  not  to  engage  in  a  business  other 
Ihan  that  authoi'ized  by  its  charter,  in  viola- 
tion of  Const.  §  10'2,  and  Ky.  St.  1003,  {  .')(!7. 
—Home  Savings  Fund  Co.  Bldg.  Ass'n  v.  Dri- 
ver (Ky.)  864. 

BURGLARY. 

Right  to  kill  burglar,  see  Homicide,  S  4. 

§  1.  Offenses  and  responsibility  there- 
for. 
Ky.  St.  1903,  i  1103,  held  to  require  proof  of 
an  entry  into  a  railroad  car  with  intent  to 
steal  property  to  justify  conviction. — Price  v. 
Commonwealth  (Ky.)  855. 

BUSINESS  HOMESTEAD. 

See  Homestead,  {  1. 


BY-LAWS. 

Of  municipal  corporation,  see  Municipal  Cor- 
porations, {  2. 

CALENDARS. 

Computation  of  time,  see  Time. 

CALLS. 

In  deeds,  see  Boundaries,  S  1. 

CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  Title;  Reformation  of  Instru- 
ments. 

Cancellation  of  deed  giving  life  estate,  see  Life 
Estates. 

Rescission  of  contracts  for  sale  of  land,  see  Ven- 
dor and  Purchaser,  §  2. 

Rescission  of  contracts  for  sale  of  goods,  see 
Sales,  S  2. 

Setting  aside  fraudulent  conveyances,  see  Fraud- 
ulent Conveyances,  §  3. 

i    1.    Rigbt  of  action  and  defenses. 

That  plaintiff  bought  the  land  with  money  bis 
wife  had  at  their  marriage  held  uo  defense  to 
plaintiff's  suit  to  cancel  his  deed  to  defendants. — 
Cook  V.  Newby  (Mo.)  272. 

•In  an  action  to  recover  property  fraudulent- 
ly obtained,  etc.,  necessity  for  tendering  a  re- 
lease of  rights  acquired  from  defendanto,  stat- 
ed.—Witliff  V.  Spreen  (Tex.  Civ.  App.)  98. 

(   2.    Prooeedings   and  relief. 

•In  a  suit  by  a  widow  to  set  aside  a  deed  con- 
veying her  homestead  and  dower  rights,  evi- 
dence held  not  to  show  that  it  was  obtained  by 
fraud,  undue  influence,  or  coercion.— ^mith  v. 
Lamb  (Ark.)  884. 

CANVASS  OF  VOTES. 

See  Elections,  {  2. 


CARNAL  KNOWLEDGE. 


See  Rape. 


CARRIERS. 


Applicability  of  instructions  to  case  in  action 

for  injuries  to  live  stock  shipment,  see  Trial, 

19. 
Applicability  of  instructions  to  case  in  action 

for  injuries  to  pcissenger,  see  Trial,  §  9. 
Assessment  of  damages  in  action  for  injuries  to 

live  stoclc  shipment,  see  Damages,  {  5. 
Assessment  of  damages  in  action  for  injuries  to 

passenger,  see  Damages,  {  5. 
Couipc'teucy  of  evideuce  in  general  in  action  for 

failure  to  deliver  shipment,  see  Evidence,  §  .'{. 
Construction  of  instructions  in  action  for  failure 

to  furnish  cars,  see  Trial,  S  12. 
Harmless  error  in  action  for  injuries  to  paa.sen- 

ger,  see  Appeal  and  Error,  $  19. 
Impeachment  of  witness  in  action  for  injuries 

to  live  stock  shipment,  see  Witnesses,  J  .'i. 
Joinder  of  causes  of  action  for  failure  to  deliver 

shipment,  see  Action,  §  2. 
Jurisdiction  of  inferior  courts  in  action  for  iu- 

juries  to  shipment  of  live  stock,  see  Courts, 

*  3.  .  . 

Mitigation  of  damages  in  action  for  injuries  to 

live  stock,  see  Damages,  §  1. 
Offense  by  carrier  against  liquor  law,  see  In- 
toxicating Liquorp,  SS  3,  4. 
Opinion  evidence  in  action  for  injuries  to  live 

stock  shipment,  see  Evidence,  {  9. 
Opinion  evidence  in  action   for  wrongful  ejec- 
tion of  passenger,  see  Evidence,  §  9. 


•Point  annotated.   See  ayllabna. 


Digitized  by 


Google 


INDEX. 


1131 


Pleading  damages  in  action  for  Injuries  to  pas- 
senger, see  Damages,  S  5. 

Punitive  damages  in  action  for  wrongful  ejec- 
tion, see  Damages,  $  2. 

Reception  of  evidence  in  action  for  injuries  to 
live  stock  shipment,  see  Trial,  §  3. 

Requests  for  instructions  in  action  for  injuries 
to  passen^r,  see  Trial,  §  10. 

Res  gesta;  in  action  for  injuries  to  passenger, 
see  Evidence,  {  3. 

Scope  and  extent  of  review  in  action  for  failure 
to  furnish  cars,  see  Appeal  and  Error,  |  12. 

Venue  of  action  on  contract  of  carriage,  see 
Venue,  f  1. 

§    1. 


Control  and  regulation  of  oommoa 
oarrlera. 

Whether  a  railroad  station  was  a  "regular," 
or  a  "flag"  station  within  Kirby's  Dig.  §  6612, 
held  a  question  of  fact. — Claric  v.  Joneshoro,  L. 
C.  &  E.  K.  Co.  (Ark.)  961. 

Agents  of  a  carrier  held  required  to  exercise 
the  same  kind  of  judgment  in  doing  the  carrier's 
business  as  if  he  were  doing  business  for  him- 
self.— ^Adams  Express  Co.  t.  Commonwealth 
(Ky.)  577. 

S  2.    Carriage  at  goods. 

A  warehouseman  held  the  agent  of  a  carrier 
to  take  vix>  order  bills  of  lading  under  which 
cotton  delivered  to  the  warehouseman  was 
shipped  and  to  issue  warehouse  receipts  there- 
for.—St.  liouis,  T.  M.  &  S.  Ry.  Co.  t.  Citizens' 
Bank  of  Little  Rock  (Ark.)  154. 

•It  is  not  within  the  scope  of  the  authority 
of  the  agents  of  a  carrier  to  issue  bills  of  lad- 
ing for  goods  not  actually  received. — St.  Louis, 
I.  M  *  S.  Ry.  Co.  v.  Citizens'  Bank  of  Little 
Rock  (Ark.)  154. 

A  bill  of  lading  is  both  a  receipt  and  a  con- 
tract, and  as  a  receipt  Is  merely  prima  facie 
evidence  of  the  facts  recited  therein  and  is  im- 
peachable for  mistake,  error,  or  false  state- 
ments.—St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Citi- 
sens'  Bank  of  Little  Rock  (Ark.)  154. 

*A  due  bill  issued  by  a  carrier  for  the  excess 
between  an  incoming  and  outgoing  bill  of  lading 
for  cotton  could  not  be  regarded  as  a  bill  of 
lading.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Citi- 
zens' Bank  of  Little  Rock  (Ark.)  154. 

A  carrier's  agent  having  issued  a  duebill  for 
cotton  without  authority,  the  carrier  held  not 
estopped  to  deny  that  it  never  received  the 
cotton  represented  by  such  duebill. — St.  Louis, 
I.  M.  &  S.  Rv  Co.  V.  Citizens*  Bank  of  Little 
Rock  (Ark.)  154. 

A  carrier  held  not  liable  on  a  duebill  issued  by 
its  agent  without  authority  for  cotton  never 
delivered  to  the  carrier.- St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Citizens'  Bank  of  Little  Rock  (Ark.) 
154. 

Under  the  express  provisions  of  Kirby's  Dig. 
§§  524,  532,  neither  a  carrier  nor  a  warehouse- 
man can  issue  any  receipt  for  goods  unless  the 
goods  shall  have  been  actually  received  into  the 
pos.'session  of  such  carrier  or  warehouseman. — 
St.  Louis,  I.  M.  &  S.  Ry.  Co,  v.  Citizens'  Bank 
of  liittle  Rock  (Ark.)  ll54. 

Kirby's  Dig.  §  530,  providing  that  bills  of  lad- 
ing shall  be  transferable  by  indorsement,  makes 
the  bill  representative,  so  far  as  delivery  is 
concerned,  of  the  commodity  itself. — St.  Ix)uis, 
I.  M.  &  S.  Ry.  Co.  T.  Citizens'  Bank  of  Little 
Rock  (Ark.)  loi. 

A  carrier  having  cotton  in  its  po.«.session 
shipped  under  order  bills  of  lading  held  liable 
to  complainant  bank  for  certain  bales  wrongful- 
ly shipped  out  without  surrender  of  the  bills 
of  lading,  held  by  plaintiff  bank  and  not  ex- 
changed for  warehouse  receipts. — St.  Louis,  I. 
M.  &  S.  Ry.  Co.  T.  Citizens'  Bank  of  Little 
Rock  (Ark.)  154. 

*AA'here  ^oods  are  delivered  to  a  carrier  not 
for  immediate  transportation,  the  carrier's  lia- 

*Foint  annotated. 


bility  is  ineasured  by  the  principles  governing  a 
depositary  or  bailee. — St.  liOuis.  I.  51.  &  S.  Ry. 
Co.  V.  Citizens'  Bank  of  Little  Rock  (Ark.)  154. 

*A  contract  between  a  railroad  company  and 
a  shipper,  limiting  liability  to  loss  or  injury  on 
its  own  line,  is  binding,  if  based  on  a  valid 
consideration.— Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Cotton  (Ark.)  742. 

In  the  absence  of  a  stipulation  restricting  lia- 
bility, the  acceptance  of  goods  by  a  carrier  im- 
plies an  undertaking  to  be  responsible  for  loss 
or  injury  occurring  on  the  line  of  a  connecting 
carrier.— Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Cotton 
(Ark.)  742. 


.A  shipper  suing  for  the  failure  of  a  carrier 
to  furnish  cars  for  the  shipment  of  hay  held 
not  limited  to  a  recovery  of  nominal  damages. 
— St.  Louis  Southwestern  Ry.  Co.  v.  LederBros. 
(Ark.)    744. 

Measure  of  damages  for  the  failure  of  a  car- 
rier to  furnish  cars  for  the  shipment  of  hay  de- 
termined.—St.  Louis  Southwestern  Ry.  Co.  v. 
Leder  Bros.  (Ark.)  744. 

The  mere  fact  that  a  commodity  intended  to 
be  shipped  is  not  on  the  platform  of  the  carrier 
is  not  an  excuse  for  the  carrier's  failure  to  fur- 
nish cars,  when  the  commodity  is  under  the 
control  of  the  shipper,  and  ready  for  shipment 
in  the  usual  way.— St.  Louis  Southwestern  Ry. 
Co.  V.  Leder  Bros.  (Ark.)  744. 

In  an  action  for  the  failure  of  a  carrier  to 
furnish  cars,  the  fact  that  plaintiff  and  the  car- 
rier, after  the  damages  accrued,  contracted  for 
the  shipment  of  the  freight,  held  not  to  affect 
the  right  to  recover  the  damages  sustained. — 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor  (Ark.) 
745. 

Under  Civ.  Code  Prac.  $  73,  the  M.  county 
circuit  court  held  to  have  jurisdiction  of  an  ac- 
tion for  breach  of  a  contract  of  carriage  of 
goods  to  be  delivered  in  that  county. — Wilson  v. 
Louisville  &  N.  R.  Co.  (Ky.)  585. 

*In  an  action  against  a  carrier  for  damage  to 
goods  by  flood,  the  evidence  held  to  show  that 
the  cars  had  been  delivered  to  plaintiff  in  good 
condition  before  the  flood,  so  that  its  liability 
had  ceased  when  the  goods  were  damaged. — 
Kingman  St.  Louis  Implement  Co.  y.  Southern 
Ry.  Co.  (Mo.  App.)  721. 

In  an  action  against  a  carrier  for  failure  to 
protect  goods  from  injury  by  flood,  plaintiff 
must  show  that  the  goods  were  in  defendant's 
possession  either  as  carrier  or  warehouseman. 
-Kingman  St.  Louis  Implement  Co.  v.  South- 
em  Ry.  Co.  (Mo.  App.)  721. 

A  carrier  held  to  have  received  cars  of  freight 
from  the  consignee  after  delivery  thereof  as 
bailee,  and  not  as  a  common  carrier. — Kingman 
St.  Louis  Implement  Co.  v.  Southern  Ry.  Co. 
(llo.  App.)  721. 

A  delivery  of  cars  of  freight  to  a  consignee 
subject  to  inspection  held  to  release  the  carrier 
from  liability,  unless  the  consignee  on  inspection 
rejected  the  freight,  and  notified  the  carrier 
thereof. — Kingman  St.  Louis  Implement  Co.  v. 
Southern  Ry.  Co.  (Mo.  App.)  721. 

*In  an  action  against  a  carrier  for  failure 
to  deliver  93  bales  of  cotton  in  accordance  with 
a  bill  of  lading,  evidence  held  to  sustain  a  find- 
ing that  the  9.'!  bales  were  delivered  to  a  third 
person,  authorizing  a  judgment  against  the 
carrier  therefor.— Texas  &  G.  Ry.  Co.  v.  First 
Nat.  Bank  of  Carthage  (Tex.  Civ.  App.)  589. 

*A  carrier  held  liable  for  failing  to  deliver 
cotton  in  accordance  with  the  bill  of  lading. — • 
Texas  &  G.  Ry.  Co.  v.  First  Nat.  Bank  of 
Carthage  (Tex.  Civ.  App.)  589. 

{   3.    Carrlace  of  live  atook. 

•A  shipper  of  cattle  held  not  bound  under  the 
evidence    by   a   contract    restricting   defendant 
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railroad's  liability  to  injuries  on  its  own  line. 
—Chicago,  R.  I.  &  P.  Ry.  Co.  T.  Cotton  (Ark.) 
742. 

In  an  action  for  the  failure  of  a  carrier  to 
furnish  cars,  certain  evidence  held  competent 
under  the  issues. — St.  Louis,  I.  M.  &  S.  Ry.  Co. 
T.  Taylor  (Ark.)  745. 

In  an  action  for  the  failure  of  a  carrier  to 
furnish  cars  for  the  shipment  of  live  stock,  the 
court  properly  confined  the  damages  to  those 
growing  out  of  the  failure  of  the  carrier  to 
furnish  transportation  in  accordance  with  an 
agreement  made  by  its  station  agent. — St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Taylor  (Ark.)  745. 

In  an  action  against  a  carrier  for  the  death 
of  a  hog,  evidence  that  on  the  night  the  hog 
died  witness  heard  a  hog  squealing  held  inad- 
missible, unless  the  hog  that  squealed  was  iden- 
tified as  the  hog  in  question. — Weisinger  v. 
Southern  Ry.  Co.  in  Kentucky  (Ky.)  660. 

*In  an  action  for  death  of  plaintiffs*  hog,  the 
court  should  have  charged  that  if  the  hog  would 
have  died,  notwithstanding  defendant's  agent  re- 
quired his  removal  from  a  car  he  was  loaded 
in  for  transportation,  etc.,  plaintiffs  could  not 
recover. — Weisinger  v.  Southern  Ry.  Co.  in 
Kentucky  (Ky.)  660. 

*Where  a  shipper  of  hogs  is  directed  by  a  car- 
rier's a^ent  to  load  them  in  the  wrong  car, 
the  carrier  is  responsible  for  damages  naturally 
resulting  from  removing  the  hogs,  if  required 
by  the  carrier;  but,  if  no  car  was  designated, 
the  removal  was  at  the  shipper's  risk. — Weis- 
ineer  v.  Southern  Ry.  Co.  in  Kentucky  (Ky.) 
000. 

A  carrier's  duty  to  designate  the  car  in  which 
an  owner  of  hogs  shall  load  them  for  shipment 
is  not  sufficiently  [>erformed  by  exercise  of  or- 
dinary care.— Weisinger  v.  Southern  Ry.  C!o. 
in  Kentucky  (Ky.)  660. 

•Evidence  held  to  support  a  finding  that  one 
of  plaintiff's  horses  died,  and  the  other  two 
were  dcprpciutcd  in  value,  because  of  diseases 
contracted  through  a  carrier's  failure  to  proper- 
ly care  for  them  during  a  delay  in  transporta- 
tion.-Gilbert  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
<Mo.  App.)  3002 

*Circuin8tauce3,  slightly  tending  to  show  a 
carrier's  negligence  in  the  origin  of  an  unusual 
dela^.  held  suiiicient  to  support  an  inference  of 
negligence.— Gilbert  ▼.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Mo.  App.)  1002. 

•The  burden  of  proof  is  on  a  shipper,  under 
a  contract  exempting  the  carrier  from  liability 
for  delay,  to  prove  that  the  delay  was  unreason- 
able and  the  result  of  the  carrier's  negligence.— 
Gilbert  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Mo. 
App.)  3002. 

*A  carrier's   delay,  in  the  transportation   of 

pIaintiff"K  horsi-s.  for  more  than  24  hours  held 

noKliuent.— Gilbert  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Mo  App.)  1002. 

•A  carrier's  agent,  for  an  additional  comi^n- 
sation  having  contracted  to  furnish  plaintiffs 
horses  food  and  water  during  a  delay  in  trans- 
portation, the  carrier  was  responsible  for  failure 
to  do  so.— Gilbert  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Mo.  App.)  1002. 

•Evidence  of  a  carrier's  unnecessary  delay  in 
transporting  plaintiffs  cattle  held  to  require 
submission  of  such  issue  to  the  jury. — Vencill 
V.  Quincy,  O.  &  K.  C.  R.  Co.  (Mo.  App.)  1030. 

•Original  carrier  held  responsible  for  a  delay 
of  a  stockyards  company  in  transporting  plain- 
tiff's cattle  from  such  original  carrier's  terminal 
'  station  to  the  cattle  chutes  at  the  stockyards 
where  they  were  to  be  delivered. — Vencill  v. 
Quincy,  O.  &  K.  C.  R.  Co.  (Mo.  App.)  1030. 

•A  letter  written  bv  n  carrier's  general  freight 
agent  held  to  indicate  an  intent  to  waive  im- 
mediate notice  of  injuries  to  cattle  shipped  un- 


der a  special  contract— Vencill  ▼.  Quincy,  O. 
&  K.  O.  R.  Co.  (Mo.  App.)  1030. 

•Facts  held  a  reasonable  compliance  with  a 
provision  in  a  cattle  transportation  contract  re- 
quiring notice  of  injury  within  10  days  after 
delivery.— Vencill  v.  Quincy,  O.  &  K.  C!.  R.  Co. 
(Mo.  App.)  1030. 

*A  carrier  held  responsible  for  delay  in  trans- 
porting plaintiff's  cattle  caused  by  the  defective- 
ness of  an  engine. — Vencill  v.  Quincy,  O.  &  K. 
C.  R.  Co.  (Mo.  App.)  1030. 

•A  carrier  was  not  liable  for  Injuries  to  cat- 
tle by  delay  in  transportation  caused  by  a  snow- 
storm obstructing  the  tracks. — Vencill  v.  Quincy, 
O.  &  K.  C.  R.  Co.  (Mo.  App.)  1030. 

•The  difference  in  the  market  value  of  live 
stoclc  in  an  injured  and  uninjured  condition  i* 
the  owner's  measure  of  recovery  against  cai^ 
riers  for  injuring  them  in  transporting  them. 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Rich. 
(Tei.  Civ.  App.)  114. 

That  the  jury  In  an  action  against  a  carrier 
for  injuries  to  live  stock  could  not  determine 
from  the  evidence  what  amount  of  damages  oc- 
curred on  the  respective  lines  did  not  warrant 
a  finding  for  the  carriers.— Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Rich  (Tex.  Civ.  App.)  114. 

In  an  action  against  carriers  for  injury  to  a 
live  stock  shipment,  the  petition  held  not  in- 
sufficient Cor  failing  to  separately  allege  items 
of  damage.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
v.  Rich  (Tex.  Civ.  App.)  114. 

That  animals  contributed  to  injuries  received 
in  transportation  by  their  inherent  vice,  etc., 
held  not  to  prevent  the  owner  from  recovering 
for  injuries  caused  by  the  carriers'  negligence. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Rich 
(Tex.  Civ.  App.)  114. 

S   4.    OarrlmKe    of    paaaeagep*— B«latlom 
betiveem  oarrier  and  paasenser. 

A  railway  company  held  liable  for  expelling 
through  passengers  from  a  waiting  room  at  a 
junction  point.— -St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Foster  (Tex.  Civ.  App.)  797. 

Rule  as  to  duration  of  relation  of  carrier  and 
passenger  stated. — St  Lonis  Southwestern  Ry. 
Co.  of  Texas  v.  Foster  (Tex.  Civ.  App.)  797. 

(   5.    ^—  Fare*,  tieketa,  and  speolal  oon- 
trsets. 

•A  railroad  station  held  a  flag  station,  and 
not  a  regular  station,  within  Kirby's  Dig.  } 
0612.— Clark  v.  Jonesboro,  L.  0.  &  B.  R.  Co. 
(Ark.)  961. 

Under  Kirby's  Dig.  §  6611,  railroad  companies 
held  entitled  to  charge  the  same  fare  for  a  frac- 
tion of  a  mile  that  can  be  charged  for  a  whole 
mile.— Jonesboro,  L.  C.  &  E.  R.  Co.  v.  Brook- 
field  (Ark.)  977. 

I   6.    •^—  Perf ormaiiee    of    eomtraot    of 
tramaportatloii. 

•Measure  of  damages  for  failure  by  initial 
carrier  to  return  to  a  passenger  that  part  of  his 
ticket  entitling  him  to  transportation  over  line 
of  connecting  carrier,  declared. — St  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Cates  (Ark.)  202. 

Duty  of  railway  companies,  respecting  station 
accommodations,  stated. — St.  Lonis  Southwest- 
em  Ry.  Co.  of  Texas  v.  Foster  (Tex.  Civ.  App.) 
797. 

Carrier's  duty  to  permit  through  passengers 
to  use  its  waiting  room  at  junction  point  nrld 
not  affected  by  the  proximity  of  hotels,  etc..  to 
depot — St  Lonis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Foster  (Tex.  Civ.  App.)  797. 

§  7.     — —  Personal  injuries. 

•Where  a  carrier  undertakes  the  carriage  of 
passengers  on  freight  trains,  it  owes  them  the 
same  high  degree  of  care  as  if  they  were  on 
passenger  trains;  its  duty  being  mcidified  only 
by  the  nature  of  the  train  and  necessary  differ- 


•Point  annotated.   Bae  syllabiu. 


Digitized  by 


Google 


INDEX. 


1153 


ence  in  its  mode  of  operation. — St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  Brabbzson  (Ark.)  222. 

Defendant  railroad  held  not  liable  for  injuries 
to  a  passenger  tlirough  falling  through  an  open 
vestibule  door  on  the  rear  platform  of  a  car. — 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Simpson  (Ark.) 
875. 

Railroad  passengers  may  assume  that  vestibul- 
•d  coaches  are  safe  for  the  purposes  intended 
and  are  prudently  managed.— Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Simpson  (Ark.)  875. 

*Where  a  passenger  is  injured  by  a  brtak- 
down  of  one  of  the  cars,  the  burden  held  to  be 
on  the  carrier  to  show  the  defect  could  not  have 
been  discovered,  either  by  it  or  the  builders,  by 
the  utmost  human  skill. — Chesapeake  &  O.  Ry. 
Co.  T.  Morgan  (Ky.)  850. 

•Carriers'  duty  towards  passengers  on  freight 
trains  stated. — Mitchell  v.  Chicago  &  A.  Ry.  Co. 
(Mo.  App.)  201. 

A  conductor  held  required  to  see  that  a  pass- 
enger is  offered  an  opportunity  to  alight  from 
the  car  in  safety.— >Ioeller  v.  United  Rys.  Co. 
of  St.  Louis  (Mo.  App.)  714. 

A  passenger  held  entitled  to  rely  on  the  prom- 
ise of  the  conductor  that  he  will  let  him  off  at 
a  designated  place. — Moeller  v.  United  Rys.  Co. 
of  St.  Louis  (Mo.  App.)  714. 

•One  going  to  a  depot  merely  to  say  good-by  to 
a  passenger  held  not  there  on  implied  invita- 
tion of  the  carrier,  but  as  a  licensee,  to  whom 
it  owes  no  duty  as  to  safety  of  waiting  room. — 
Galveston.  H.  &  S.  A.  Ry.  Co.  v.  Matzdorf 
(Tei.)  1036. 

Facts  held  to  show  ejection  of  passengers 
from  a  railway  waiting  room. — St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Foster  (Tex.  Civ. 
App.)  707. 

♦An  instruction  requiring  of  a  carrier  the 
"utmost  care"  held  erroneous.— Houston  &  T. 
C.  R.  Co.  v.  Keeling  (Tex.  Civ.  App.)  808. 

i  8.    —  Actloma  Cor  injnriea. 

•A  verdict  of  $500  for  compensatory  damages 
in  an  action  for  injuries  to  passenger  held  not 
excessive. — St.  Louis  Southwestern  Ry,  Co.  v. 
Myzell   (Ark.)  203. 

'In  an  action  against  a  railroad  for  an  as- 
sault by  the  train  auditor,  evidence  held  to  show 
that  the  misconduct  of  the  train  auditor  fell 
short  of  the  elements  of  wantonness  or  willful- 
ness from  which  malice  is  inferred  as  the  basis 
of  an  action  for  exemplary  damages.— St.  Louis 
Southwestern  Ry.  Co.  v.  Myzell  (Ark.)  203. 

•In  an  action  for  injury  to  a  passenger  caused 
by  a  jerking  of  a  caboose  whether  she  was  in- 
jured by  a  jerk  of  great  and  unnecessary  vio- 
lence held  a  jury  question.— St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Richardson  (Ark.)  212. 

•In  an  action  for  personal  injuries  received  by 

?ilaintiff  while  a  passenger  on  defendant's  local 
reight  train,  evidence  of  defendant's  negli^nce 
held  sufficient  to  go  to  the  jury.— St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Brabbzson  (Ark.)  222. 

•Evidence  in  an  action  for  i^rsonal  injuries 
to  a  passenger  on  a  local  freight  train  while 
standing,  preparatory  to  alighting,  from  a  sud- 
den and  violent  jerk  of  the  train,  examined,  and 
held  sufficient  to  sustain  a  verdict  for  plaintiff. 
— St.  Louis.  I.  M.  &.  S.  Ry.  Co.  v.  Brabbzson 
(Ark.)  222. 

•Where  a  passenger  fell  and  was  injured 
while  entering  a  train  by  the  moving  of  the 
train,  the  presumption  is  that  the  injury  was 
due  to  the  negligence  of  the  carrier. — St.  Louis, 
I.  M.  &  S.  Ry.  Co.  v.  Stell  (Ark.)  876. 

Under  Civ.  Code  Prac.  $  73,  relating  to  the 
county  in  which  actions  ma^  be  brought  against 
a  carrier  for  personal  injuries  to  a  passenger  or 
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another,  the  M.  county  circuit  court  held  not 
to  have  jurisdiction  of  an  action  liy  a  passen- 
ger for  personal  injuries  sustained  in  anotlier 
state;  neither  plaintiff  nor  defendant  residing 
in  that  county.— Wilson  v.  Louisville  &  N.  R. 
Co.  (Ky.)  585. 

•Evidence,  in  an  action  against  a  carrier  for 
injuries  to  a  passenger,  held  to  warrant  a  ver- 
dict for  the  passenger.- Chesapeake  A  O,  Ry. 
Co.  V.  Morgan  (Ky.)  850. 

Plaintiff,  in  an  action  against  a  carrier  for 
personal  injuries,  held  not  precluded  from  rely- 
ing on  certain  negligence,  on  the  ground  that 
her  amended  petition  did  not  enumerate  such 
negligence. — Cnesapeake  &  O.  Ry.  Co.  v.  Mor- 
gan (Ky.)  859. 

•In  an  action  for  the  death  of  a  passenger, 
killed  while  alighting  from  a  train,  evidence 
held  not  to  establish  actionable  negligence. — 
Wade  v.  Illinois  Cent  R.  Co.  (Ky.)  1103. 

•Where  a  passenger  alleged  that  she  was  in- 
jured and  suffered  damages  through  the  negli- 
gence of  the  servant  of  both  defendant  railway 
companies,  the  burden  was  on  her  to  prove  such 
charge.— Cblanda  v.  St.  Louis  Transit  Co.  (Mo.) 
249. 

•In  an  action  for  injuries  to  a  passenger  in  a 
collision  between  two  street  railroads,  plaintiff 
held  entitled  to  the  application  of  the  doctrine 
res  ipsa  .loquitur. — Chlanda  v.  St.  Louis  Transit 
Co.  (Mo.)  249. 

In  an  action  for  injuries  to  a  passenger  in 
an  elevator  through  the  falling  thereof,  an  in- 
stmction  that  the  Durden  of  proving  the  specific 
facts  causing  the  injury  rested  throughout  the 
case  on  plaintiff  held  properly  refused. — Or- 
catt  V.  Century  Bldg.  Cki.  (Mo.)  532. 

In  an  action  for  injuries  to  a  passenger  in 
an  elevator  through  the  falling  thereof,  cer- 
tain evidence  held  admissible.— Orcntt  v.  Cen- 
tury Bldg.  Co.  (Mo.)  532. 

•In  an  action  for  injuries  to  a  passenger  in 
an  elevator  through  the  falling  thereof,  evi- 
dence held  to  make  out  a  prima  facie  case  en- 
titling plaintiff  to  go  to  the  jury.— Orcutt  v. 
Century  Bldg.  Co.  (Mo.)  532. 

•Res  ipsa  loquitur  doctrine  held  to  apply  to 
injury  received  by  passenger  on  a  freight  train. 
-Mitchell  V.  Chicago  jb  A.  Ry.  Co.  (Mo.  App.) 
291. 

That  the  jerk  given  a  train  on  a  coupling  of 
cars  was  extraordinary  and  unusual  tends  to 
prove  negligence  in  operating  the  train.— Mitch- 
ell V.  Chicago  &  A.  Ry.  Co.  (Mo.  App.)  291. 

Facts  in  an  action  for  injury  to  a  passenger 
on  a  freight  train  held  to  warrant  a  finding  that 
the  company  was  negligent  in  coupling  cars. — 
Mitchell  V.  Chicago  &  A.  Ry.  Co.  (Mo.  App.) 
291. 

A  petition  in  an  action  for  injuries  to  a 
passenger  held  to  charge  every  negligent  act  on 
the  part  of  the  conductor  as  to  stopping  and 
starting  the  car. — Moeller  v.  United  Rys.  Oo.  of 
St.  Louis  (Mo.  App.)  714. 

Whether  a  carrier  was  negligent  in  failing 
to  maintain  a  guard  rail  at  the  end  of  a  passen- 
ger platform  held  for  the  jury.— Moeller  v.  Unit- 
ed Rys.  Co.  of  St.  Louis  (Mo.  App.)  714. 

Where  the  evidence  was  conflicting  as  to 
whether  plaintiff  passenger  was  Intoxicated 
when  injured,  he  testifying  that  he  had  not  been 
drunk  for  two  years  prior  thereto,  testimony 
was  admissible  that  he  had  been  intoxicated 
many  times  previous  to  the  injury. — Lewis  v. 
Houston  Electric  Co.  (Tex.  Civ.  App.)  593. 

In  an  action  by  a  passenger  for  assault 
by  the  company's  servants,  an  isolated  instance 
of  intoxication  some  three  months  before  the 
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assault  was  not  admissible  to  show  that  plain- 
tiff's damages  were  due  to  alcoholism  and  not  the 
assault.— Fielder  v.  St.  Louis,  B.  &  M.  Ry.  Go. 
(Tex.  Civ.  App.)  699. 

In  an  action  by  a  passenger  for  assault  by  the 
company's  employgs,  defendant  claiming  plain- 
tiff's damages  were  due  to  alcohoUsmj  certain 
questions  as  to  a  witness'  conversation  with 
plaintiff  about  drinking  some  time  prior  thereto 
held  prejudicial  error.— Fielder  v.  St.  Lonis,  B. 
&  M.  Ry.  Co.  (Tex.  Civ.  App.)  699. 

*If  plaintiff  was  assaulted  by  the  company's 
employes  while  a  passenger,  he  was  entitled  to 
at  least  nominal  damages,  even  though  the  dam- 
ages alleged  resulted  from  other  causes ;  and 
hence  it  was  error  to  instruct  for  defend- 
ant, if  the  damages  did  not  result  from  the  as- 
sault—Fielder V.  St.  Louis,  B.  &  M.  Ry.  Co. 
(Tex.  Civ.  App.)  699. 

Five  hundred  dollars  lield  not  excessive  re- 
covery against  a  railway  company  for  wrong- 
fully ejecting  plaintiff  and  his  wife  from  a 
waiting  room. — St.  Lonis  Southwestern  Ry.  Co. 
of  Texas  v.  Foster  (Tex.  Civ.  App.)  797. 

•Evidence  in  an  action  against  a  carrier  for 
injury  to  plaintiff's  wife  held  to  support  the 
finding  that  the  carrier  was  negligent  in  caus- 
ing the  injury.— Texas  &  P.  Ry.  Co.  v.  Boleman 
(Tex.  Civ.  App.)  805. 

An  instruction  in  an  action  against  a  carrier 
for  injuries  to  plaintiff's  wife  heJd  not  erro- 
neous because  of  the  use  of  the  word  "unusual" 
in  describing  violence  of  a  company. — Texas 
&  P.  Ry.  Co.  V.  Boleman  (Tex.  Civ.  App.)  805. 

Jury  held  not  to  have  been  misled  by  direc- 
tion as  to  form  of  their  verdict. — Texas  &  P. 
Ry.  Co.  V.  Boleman  (Tex.  Civ.  App.)  805. 

Allegations  in  petition  against  carrier  for  in- 
juries to  plaintiff^s  wife  as  to  injuries  sustained 
held  to  authorize  evidence,  in  the  absence  of 
proper  exceptions.— Texas  &  P.  Ry.  Co.  v.  Bole- 
man (Tex.  Civ.  App.)  805. 

Allegations  in  petition  against  a  carrier  for 

injury  to  plaintiff's  wife  held  sufficient  to  per- 
mit of  a  recovery  for  the  diseased  condition  of 
her  shoulder  from  the  injury. — Texas  &  P.  Ry. 
Co.  V.  Boleman  (Tex.  Civ.  App.)  805. 

The  expression  "a  high  degree  of  care,"  in 
an  instruction  defining  the  care  due  one  stand- 
ing in  the  position  of  a  passenger,  held  not  to 
correctly  express  the  rule.- Houston  &  T.  C.  R. 
Co.  V.  Keeling  (Tex.  Civ.  App.)  808. 

{   9.    •^—  Oontrlbntory      negllgenee      of 
person  injnred. 

*In  an  action  for  injury  to  a  passenger  caus- 
ed by  a  jerking  of  a  caboose,  wnether  she  was 
guilty  of  contributory  negligence  in  going  out 
on  the  back  platform  held  for  the  jury.— St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Richardson  (Ark.) 
212. 

*In  an  action  for  iiersonal  injnries  to  plain- 
tiff while  a  passenger  on  defendant's  local 
freight  train,  held,  that  plaintiff's  contributory 
negligence  was  a  question  for  the  jury. — St. 
Lonis,  I.  M.  &  S.  Ry.  Co.  v.  Brabbzson  (Ark.) 
222. 

In  an  action  for  injnry  to  a  freight  train 
passenger,  an  instruction  failing  to  correctly 
state  the  law  respecting  contributory  negligence 
held  properly  modified. — Mitchell  v.  Chicago  & 
A.  Ry.  Co.  (Mo.  App.)  291. 

♦Whether  it  was  negligent  for  a  passenger  on 
a  freight  train  to  sit  on  a  trunk  near  an  open 
side  door  of  caboose  held  under  the  evidence  a 
jury  question. — Mitchell  v.  Chicago  &  A.  Ry. 
Co.  (Mo.  App.)  291. 

A  passenger  on  a  freight  train  could  assume 
that  a  coupling  of  cars  of  the  train  would  be 
made  without  negligence. — Mitchell  v.  Chicago 
&  A.  Ry.  Co.  (Mo.  App.)  291. 


*A  railway  passenger  need  not  exercise  more 
than  ordinary  care  for  his  own  safety.— Mitchell 
V.  Chicago  &  A.  Ry.  Co.  (Mo.  App.)  291. 

'Though  negligent  toward  a  passenger,  a 
railway  company  is  not  liable  for  resulting  in- 
jury if  his  failure  to  nse  ordinary  care  contrib- 
uted to  the  injury.— Mitchell  v.  Chicago  &  A. 
Ry.  Co.  (Mo.  App.)  291. 

♦Whether  a  bo^  12  years  old  waa  guilty  of 
contributory  negligence  while  alighting  from  a 
moving  car  held  for  the  jury. — Moeller  v.  Unit- 
ed Rys.  Co.  of  St  Louis  (Mo.  App.)  714. 

That  a  passenger  was  asleep  when  thrown 
from  her  seat  held  not  to  raise  an  issue  of  con- 
tributory negligence.— Texas  &  P.  Ry.  Co.  v. 
Boleman  (Tex.  Civ.  App.)  805. 

i  10.  ^^  EJeotioB  of  pasBenger*  and  Im- 
traders. 

In  an  action  for  the  wrongful  ejection  of  a 
passenger,  accompanied  by  insulting  language 
of  the  conductor,  certain  evidence  held  admis- 
aihle.— White  v.  Metropolitan  St  Ry.  Co.  (Mo. 
App.)  278. 

♦Evidence  held  to  warrant  the  submission  to 
the  jury  of  the  question  whether  defendant 
street  railroad's  conductor  in  ejecting  a  passen- 
ger was  insulting  and  abusive. — White  v.  Met- 
ropolitan St.  Ry.  Co.  (Mo.  App.)  27a 

CARRYING.  WEAPONS. 

See  Weapons. 

CASE  ON  APPEAL 

Making  and  settlement,  see  Appeal  and  Error, 

i  7. 
Necessity  for  purpose  of  review,  see  Appeal  and 

Error,  t  7. 

CAUSE  OF  ACTION. 


See  Action. 


CEMETERIES. 


Computation  of  limitations  affecting  land  dedi- 
cated for  cemetery,  see  Limitation  of  Actions, 
§2. 

Dedication  of,  see  Dedication,  {  2. 

CENSUS. 

Rev.  St  1899.  i  3028  (Ann.  St  1906,  p.  17351, 
relating  to  the  census  of  the  city,  held  not  com- 
plied with  by  a  city  taking  a  census,  and  the 
affidavits  of  tlie  enumerators  were  not  prima 
facie  evidence  of  its  correctness. — Flowers  t. 
Smith  (Mo.)  499. 

CERTIFICATE. 

Certified  copies,  see  Evidence,  S  7. 

For  public  land,  see  Public  Lands,  {  2. 

Mutual  benefit  insurance  certificate,  see  Insur- 
ance, i  10. 

Of  acknowledgment  of  written  instrument,  see 
Acknowledgment,  S  2. 

Of  corporate  stock,  see  Corporations,  1 1. 

CERTIORARI. 

Review  in  contempt  proceedings,  see  Contempt, 
S2. 

CHALLENGL 

To  juror,  see  Jury,  {  8. 


♦Point  Miaoiated.   See  syllabva. 
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CHAMPERTY  AND  MAINTENANCE. 

•A  posseasion,  anfficient  under  the  statute  of 
limitations,  may  not  be  sufficient  under  the 
champerty  statute.— Sullivan  v.  Hill  (Ky.)  564. 


CHANCERY. 


See  Equity. 


CHANGE  OF  VENUE.     , 

Of  criminal  prosecutions,  see  Criminal  Law,  i  2. 

CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  Crim- 
inal Law,  {  6. 
Of  witness,  see  Witnesses,  {  3. 

CHARGE 

By  carrier  for  carriage  of  jwssengers,  see  Car- 
riers, (  6. 

To  jury  in  civil  actions,  see  Trial,  §g  6-12. 

To  jury,  in  criminal  prosecutions,  see  Criminal 
Law,  i  la 

CHARITIES. 

§    I.    Creation,  existence,  and  Talidlty. 

Effect  of  a  transaction  between  a  community 
and  a  lodge  respectini;  the  construction  and  use 
of  a  building  on  the  lodxe's  land,  stated. — 
Rhodes  T.  Maret  (Tex.  Civ.  App.)  433. 

CHARTER. 

Of  municipality,  see  Municipal  Corporations,  {§ 
2,  5-8. 

CHATTEL  MORTGAGES. 

See  Pledges. 

S   !•    Flllnc,  Teoordlng,  and  reglstratton. 

•The  failure  for  five  days  to  record  a  chattel 
mortgage  held  a  failure  to  use  proper  diligence 
to  record  it  within  a  reasonable  time  as  requir- 
ed by  statute.— Brunswick-Balke-Collender  Co. 
V.  Kraus  (Mo.  App.)  20. 

Notwithstanding  Bev.  St.  1895,  art.  789,  held, 
that  the  Legislature  can  provide  for  the  regis- 
tration of  deeds  to  and  mortgages  of  realty  and 
personalty  in  unorganized  counties,  etc. — First 
Nat.  Bank  v.  McElroy  (Tex.  Civ.  App.)  801. 

Rev.  St.  1895,  art.  4641,  relating  to  the  re- 
cording of  deeds,  etc.,  to  land  in  unorganized 
counties  held  not  to  apply  to  chattel  mortgages. 
—First  Nat.  Bank  v,  McBlroy  (Tex.  Civ.  App.) 
801. 

Acts  1876,  p.  242,  c.  144,  §  6,  held  to  attach 
an  unorganized  county  to  its  parent  county  for 
all  county  government  purposes,  including  the 
registration  of  instruments  affecting  realty  and 
personalty.— First  Nat.  Bank  v.  McElroy  (Tex. 
Civ.  App.)  801. 

That  a  chattel  mortgagor  residing  in  an  nn- 
organized  county  was  ^ualifled  for  jury  serv- 
ice in  the  county  to  which  that  county  was  at- 
tached for  judicial  purposes  held  not  to  make 
registration  of  the  mortgage  in  the  organized 
county  proper.— First  Nat.  Bank  v.  McElroy 
(Tex.  Civ.  App.)  801. 

Acts  1876,  p.  242,  c.  144,  g  6,  relating  to  an 
unorganized  county,  held  not  repealed  so  far  as 
concerns  the  registration  of  instruments  affect- 
ing property  in  the  unorganized  county  by  Acts 
1881,  p.  12,  c.  18,  Acts  1883,  p.  40,  c.  52;  Id., 
p.  63,  c.  67;    Acts  1887,  p.  80,  c.  98;    Acts 


1891,  p.  36,  c.  34;  Acts  1803.  p.  1(56.  c.  110; 
Acts  1897,  p.  85,  c.  71 ;  Acts  1901,  p.  54,  c.  39; 
or  Acts  196s,  p.  92,  c.  67.— First  Nat.  Bank  t. 
McBlroy  (Tex.  Civ.  App.)  801. 

{   S.    Oonstmotlon  and  operatlaB. 

•Under  Rev.  St.  1899,  i  3404  (Ann.  St.  1906, 
p.  1936),  a  chattel  mortgage  which  is  recorded 
before  prior  creditors  obtain  a  lien  on  the  mort- 
gaged chattels  or  change  their  position  in  rela- 
tion thereto  held  valid  as  to  them.— Brunswick- 
Balke-Collender  Co.  v.  Kraus  (Mo.  App.)  20. 

•A  lessor  held  not,  by  reason  of  an  agreement, 
to  obtain  a  lien  for  rent  on  certain  chattels 
as  against  a  mortgagee  in  a  chattel  mortgage- 
not  recorded  at  the  time. — Brunswick-Balke- 
Collender  Co.  t.  Kraus  (Mo.  App.)  20. 

Registration  of  a  chattel  mortgage  covering 
property  in  an  unorganized  county  in  the  coun- 
ty in  which  that  county  was  attached  for  ju- 
dicial purposes  held  not  constructive  notice  to- 
subsequent  purchasers  and  mortgasees. — First 
Nat.  Bank  v.  McElroy  (Tex.  Civ.  App.J  801. 

•Under  Rev.  St.  1895,  art.  3328,  in  the  ab- 
sence of  transfer  of  possession,  a  chattel  mort- 
gage must  be  registered  to  be  valid  against  sub- 
sequent purchasers,  creditors,  and  lienholders  in^ 
good  faith.— First  Nat.  Bank  v.  McElroy  (Tex. 
Civ.  App.)  801. 

Priorities  of  chattel  mortgages  as  affected  by 
a  mortgagee  taking  possession  stated. — First 
Nat  Bank  v.  McElroy  (Tex.  Civ.  App.)  801. 

{   3.    Rights  and  liabilities  of  parties. 

•In  replevin  by  a  chattel  mortgagee,  held,  that 
judgment  should  have  been  rendered  for  the 
property  or  the  balance  due  on  the  mortgage, 
as  expressly  provided  by  Kirby's  Dig.  {  68w. 
— Shafstall  v.  Downey  (Ark.)  176. 

i  4.    Foreelosvre. 

In  an  action  on  a  contract  for  the  sale  of  a 
stock  of  goods,  the  complaint  held  to  state  a 

food  cause  of  action  as  against  a  demurrer. — 
ones*  Adm'r  v.  Jones'  Adm'x  (Ky.)  650. 


See  Property. 


See  Frand. 


CHATTELS. 


CHEAT. 


CHECKS. 


See  Bills  and  Notes. 

Alteration  of,  see  Alteration  of  TnstrumentK. 

Parol  evidence  to  vary,  see  Evidence,  i  8. 

CHILDREN. 

See  Bastards ;    Guardian  and  Ward ;    Infanta. 
Contributory  negligence  of,  see  Negligence,  if 

3,  4. 
Employment  of,  see  Master  and  ^esvant,  {  11. 
Injuries  to  by  operation  of  street  railroad,  see 

Street  Railroads,  i  2. 

CHOSE  IN  ACTION. 

Assignment,  see  Assignments. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

Ejoual   protection   of   laws,   see   Constitutional 

Law,  I  4. 
Privileges   and   immunities,   see    Constitutional 

Law,  §  3. 


•Point  annotated.   See  syUabna. 
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CIVIL  RIGHTS. 

Se«  Constitutional  Law,  H  8,  4. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

Against  county,  see  Counties,  |  5. 

Ag:ainst  estate  of  decedent,  see  Executors  and 

Administrators,  |  3. 
Against  estate  ot  insolvent,  see  Insolvency,  i  1. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

Jurisdiction  of  equity  to  restrain  sale  as,  see 
Injunction,  {  2. 

CODICIL. 

To  will,  effect  as  revocation,  see  Wills,  |  3. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  Evidence,  |  & 

COLLATERAL  ATTACK. 

On   acknowledgment  of  deed,  see  Acknowledg- 
ment, I  1. 
On  execution  sale,  see  Execution,  {  4. 
On  judgment,  see  Judgment,  {  7. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLECTION. 

Of  estate  of  decent,  see  Executors  and  Admin- 
istrators, I  2. 
Of  taxes,  see  Taxation,  |  2. 

COLLEGES  AND  UNIVERSITIES. 

Validity  of  note  to,  see  Bills  and  Notes,  |  1. 

COLOR  OF  TITLE. 

To  STistaln  adverse  possession,  see  Adverse  Pos- 
session. 


COMBINATIONS. 


See  Conspiracy. 


COMITY. 


Between  courts,  eee  Courts,  f  S. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Carriers. 
Inspection  of  merchandise,  see  Inspection. 

{    1.    Subjects  of  regnlatioii. 

Where  the  original  packages  containing  dairy 
products  consisting  of  interstate  shipments  are 
broken,  and  the  products  are  sold  in  different 
packages  from  those  in  which  they  were  ship- 
,ped  into  the  state,  the  transactions  are  changed 
from  interstate  to  intrastate  commerce,  and  be- 
come subject  to  state  laws. — City  of  St.  Louis 
•sr.  Wortman  (Mo.)  620. 


Sales  of  dairy  products,  consisting  of  inter- 
state shipments  sold  in  the  original  unbroken 
packages,  are  governed  by  the  acts  of  Congress 
and  not  by  state  laws,  and  hence  are  not  subject 
to  a  city  ordinance  prohibiting  the  use  in  sncli 
products  of  formaldehyde  or  other  foreign  sub- 
stance or  preservative.— City  of  St.  lionis  t. 
Wortman  (Mg.)  520. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

Railroad  commission,  see  Railroads,  IS  4^  K 
To  take  testimony,  see  Depositions. 

COMMISSIONERS. 

Highway  commissioners,  see  Highways,  $  1. 
Mandamus  to  commissioner  of  general  land  of- 
fice, see  Mandamus,  §  3. 

COMMISSIONS. 

Of  broker,  see  Brokers,  {  2. 

Of    executor    or   administrator,   see    Executors 

and  Administrators,  §  6. 
Of  receiver,  see  Receivers,  |  4. 

COMMITMENT. 

On  conviction  of  crime,  8e«  Criminal  liaw,  S 
45. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

Dedication,  see  Dedication,  $  1. 

Indictment  under,  see  Indictment  and  Informa- 
tion, I  1. 

Limitations  affecting  common  law  actions,  see 
Limitation  of  Actions,  {  1. 

Right  of  action  for  death,  see  Death,  {  1. 

•The  courts  of  this  country  are  under  no  obli- 
gation to  follow  the  mutations  of  decisions  or 
new  views  announced  by  the  English  courts  a.s 
to  what  was  the  law  of  that  country  prior  to  the 
independence  of  the  colonies. — Davis  r.  Stouffer 
(Mo.  App.)  282. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  {  1. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  i  9. 

COMPENSATION. 

Of  particular  clatte*  of  officers  or  other  pcrtnnt. 

See  Brokers,  $  2\  Executors  and  Administrat- 
ors, §  6;  Physicians  and  Surgeons;  Receiv- 
ers, i  4. 

Attorney,  see  Attorney  and  Client,  8  4. 

Servant,  see  Master  and  Servant,  {  2. 

COMPETENCY. 

Of  evidence  in  civil  actions,  see  Evidence,  g  3. 
Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  §  6. 


'Point  aanotmted.   See  ayUabiia. 
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Of  experts  as  witnesses,  see  Evidence,  {  9. 
Of  fellow  servant,  see  Master  and  Servant,  {  6. 
Of  juror,  see  Jury,  |  S. 
Of  witnesses  in  general,  see  Witnesses,  {  L 

COMPLAINT. 

In  dvil  actions,  see  Pleading,  {  Z 
In  criminal   prosecutions,   see   Indictment  and 
Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Clompromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Payment. 

Evidence  of  as  admission,  see  Evidence,  S  6- 

A  stipulation  for  the  settlement  of  certain 
consolidated  actions  by  a  widow  to  recover  dow- 
er held  not  to  confer  on  her  a  fee-simple  title  to 
the  lands  awarded  to  her,  but  only  a  life  estats. 
—Perry  v.  Dance  (Ky.)  911. 

•Evidence  held  to  support  a  finding  that  no 
compromise  and  settlement  of  a  suit  was  made. 
— Dotson  V.  Carter  (Ky.)  1116. 

COMPUTATION. 

Of  period  of  limitation,  see  Limitation  of  Ac- 
tions. §  2. 
Of  time,  see  Time. 

CONCEALED  WEAPONS. 

See  Weapons. 

CONCLUSION. 

Of  witness,  see  Evidence,  {  9. 

CONCLUSIVENESS. 

Of  former  judgment  in  action  against  enrety, 
see  Principal  and  Surety,  §  3. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  Courts,  {  6. 

CONCURRING  NEGLIGENCE. 

Of  master  and  servant,  see  Master  and  Ser- 
vant, §  6. 

CONDITIONAL  SALES. 

See  Sales,  {  7. 

CONDITIONS. 

In  insurance  policies,  see  Insurance,  §{  4-6. 

CONDONATION. 

Of  grounds  for  divorce,  see  Divorce,  |  2. 

CONFIDENTIAL  RELATIONS. 

Disclosure   of   communications,   see   Witnesses, 

I  1- 
Of  parties  to  contract  or  conveyance,  see  Fraud- 
ulent Conveyances,  |  1. 


CONFIRMATION. 

Of  sale  of  decedents'  land,  see  Executors  and 
Administrators,  {  4. 

CONFLICT  OF  LAWS. 

As  to  pledges,  see  hedges. 
Conflicting  jurisdiction   of   courts,   see  Courts, 
S    5. 

CONNECTING  CARRIERS. 

See  Carriers,  IS  2,  8. 

CONSIDERATION. 

Of  contract  in  general,  see  Contracts,  |  1. 
Of  bill   of  exchange  or  promissory   note,   see 
Bills  and  Notes,  S  !• 

CONSOLIDATION. 

Of  actions,  see  Action,  {  2. 

CONSPIRACY. 

Evidence  of  acts  and  declarations  of  conspir- 
ators, see  Criminal  Law,  |  6. 
To  commit  homicide,  see  Homicide,  |  6. 

S   1.    ClTll  UabiUty. 

Evidence  held  admissible  under  allegations 
that  defendants  conspired  with  others  to  defraud 
and  deceive  the  general  public  and  plaintiS  in 
oarticular.— Witliff  v.  Spreen  (Tex.  Civ.  App.) 

i  2.    CMmlaal  reapoasiblUty. 

*The  existence  of  a  conspiracy  composed  of 
only  two  persons  cannot  be  established  by  evi- 
dence of  the  acts  or  declarations  of  one  in  the 
absence  of  the  other.— Cumnocli  v.  State  (Arli.) 
147. 

In  a  prosecution  for  conspiracy,  the  conviction 
of  both  conspirators  held  necessary  to  sustain 
the  indictment.— Cumnocli  v.  State    (Arli.)  147. 

In  a  prosecution  for  conspiracy,  an  instruc- 
tion as  to  the  effect  of  statements  and  acts  of 
co-conspirators  held  erroneous  both  in  its  origi- 
nal and  modified  form. — Cumnock  v.  State  (Ark.) 
147. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

Provition*    relating   to   particular   guijectt. 

See  Building  and  Loan  Associations ;  Courts, 
!  3;  Drains,  g  2;  Executors  and  Administra- 
tors, §  3  ;  Food  ;  Homestead,  §S  1,  3  ;  Judges, 
§  2;  Jury,  §  1;  Licenses,  |  1;  Municipal 
Corporations,  §g  6,  11 ;   States,  §  1. 

Enactment  and  validity  of  statutes,  see  Stat- 
utes, §  1. 

Subjects  and  titles  of  statutes,  see  Statutes, 
12. 

g  I.  Conatmotlon,  operation,  and  on- 
forcement  of  constitutional  pro- 
visions. 

'Where  a  Constitution  re-enacts  in  the  same 
words  provisions  which  it  supersedes,  it  is  pre- 
sumed that  no  change  of  law  was  intended.— 
Pittman  v.  Byars  (Tex.  Civ.  App.)  102. 

♦Where  a  statute  or  Constitution,  after  hav- 
ing been  construed,  is  re-enacted  without  mate- 


*Point  annotated.    See  syllaliiu. 
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rial  cbanKe,  such  construction  b«com(>8  a  part 
thereof,— Pittman  v.  B^ars  (Tex.  Civ.  App.) 
102. 

*Where  lanjjuage  similar  to  that  in  a  present 
Constitution  is  found  in  former  Constitutions, 
it  is  presumed  that  it  was  intended  to  use  such 
language  in  the  sense  previously  given  to  it  by 
the  courts. — Pittman  T.  Byars  (Tex.  Civ.  App.) 
102. 

f   2.    Diatrllratlon  of  KOTemmental  pow- 
ers and  fnnotlons. 

The  Legislature  may  determine  benefits  or  as- 
ises.smcntB  to  be  placed  on  lands  in  districts 
which  it  forms  for  public  improvement,  or  it 
may  delegate  that  duty  to  an  inferior  tribunal, 
and  when  that  duty  is  performed  by  the  inferior 
tribunal  it  is  an  agency  carrying  out  the  legis- 
lative will. — Caton  v.  Western  Clay  Drainage 
Dist.  (Ark.)   145. 

i  3.   PrlTilegea  or  inunnnitiea,  and  olaaa 
leglalatlon. 

Acts  20th  Leg.  p.  217,  c.  111.  imposing  an  oc- 
cupation tax  on  those  purchasing  assignments 
of  unearned  wages,  held  violative  of  Const.  U. 
S.  Amend.  14,  as  a  restraint  of  trade  and  as 
<|pnving  equalitv  before  the  law. — Owens  v. 
State  (Tex.  Cr.  App.)  1075. 

f  4.    Eqnal   protection  of  law*. 

The  classification  made  by  Act  May  1,  1905, 
providing  for  the  protection  of  mechanics  con- 
«tructing  and  repairing  railroad  equipment,  held 
not  violative  of  the  constitutional  provision 
Cuaranteeiug  to  all  the  equal  protection  of  the 
laws.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  State 
(Ark.)  150. 

j   S.    Dne  prooesi  of  Uitr. 

•Act  May  23,  1907  (Acts  1907,  pp.  890-910), 
relating  to  drainage  assessments  in  certain  por- 
tions of  Clay  county,  held  to  comply  with  the 
due  process  of  law  requirement  of  the  Consti- 
tution.—Caton  v.  Western  Clay  Drainage  Dist. 
<Ark.)  145. 

*A  judgment  by  default  against  plaintiffs  at 
a  term  after  the  term  at  which  they  were  dis- 
missed from  the  rase  held  void. — Liddell  v. 
Landau  (Ark.)  lOSo. 

A  city  order  for  the  original  construction 
of  a  city  improvement  at  the  cost  of  abutting 
«w^ners  held  not  to  deprive  such  owners  of  their 
property  without  due  process  of  law. — Guil- 
foyle's  Ex'r  v.  City  of  Maysville  (Ky.)  666. 

A  judgment,  compelling  a  water  company  to 
construct  necessary  pipes  to  supply  water  to 
consumers,  held  not  objectionable,  as  the  taking 
of  its  property  without  due  process  of  law. — 
International  Water  Co.  v.  City  of  EH  Paso 
<Tei.  Civ.  App.)  816. 

CONSTRUCTIVE  TRUSTS. 

See  Tmsts,  i  1. 


CONTEMPT. 


s  1. 


Acts   or   condnot   oonstltntlng   con- 
tempt of  conrt. 

Filing  of  n  motion  suggesting  the  disqualifica- 
tion of  a  judge  to  try  a  case  held  not  a  con- 
tempt.— Johnson  v.  State  (Ark.)  143. 

Filing  and  presenting  motions  thought  to  be 
made  to  vex  or  delay  ncW  not  contemptuous. — 
Johnson  v.  State  (Ark.)  143. 

i   2.    Poorer   to   punish   and    proceedings 
therefor. 

On  certiorari  to  review  a  conviction  for  con- 
tempt committed  in  a  chancellor's  presence,  it 
will  be  conclusively  presumed  that  the  chancel- 


lor recited  in  his  judgment  all  the  facts  consti- 
tuting the  alleged  contempt— Johnson  y.  State 
(Ark.)  143. 

CONTEST. 

Of  election,  see  Elections,  {  3. 

CONTINGENT  REMAINDERS. 

Creation,  see  Wills,  |  & 

CONTINUANCE. 

Assignment  of  errors  to  rulings  on  motion  for, 

see  Appeal  and  Error,  {  8. 
In  criminal  prosecution,  see  Criminal  Law,  |  7. 

•Refusal  of  continuance  to  take  plaintiflTs 
deposition,  which  be  had  refused  to  give,  held 
error  (Civ.  Code  Prac.  {  537).— Western  Union 
Tel.  Co.  V.  Williams  (Ky.)  (351. 

*A  trial  court's  discretion  as  to  granting  con- 
tinnances  is  judicial,  and  not  arbitrary.— Sun 
Ins.  Office  V.  Stegar  (Ky.)  922. 

*In  an  action  on  an  accident  jmlicy,  the 
court  held  not  to  have  abused  its  discretion  in 
denying  defendant's  motion  for  a  continuance 
for  the  absence  of  a  witness. — Continental 
Casualty  Co.  v.   Semple  (Ky.)   1122. 

The  court  may,  on  the  application  of  a  de- 
fendant for  a  continuance  after  the  allowance 
of  an  amendment  to  the  petition,  call  on  defend- 
ant to  show  that  he  is  not  prepared  to  meet  the 
new  issues  tendered,  which  showing  may  be 
made  either  by  affidavit  or  oral  testimony. — 
Mangelsdorf  Bros.  Co.  y.  Harnden  Seed  Co. 
(Mo.  App.)  15. 

A  continuance  should  not  be  granted  to  a  par- 
ty because  of  the  allowance  of  an  amendment  to 
the  pleading  of  the  adverse  party  where  the  par- 
ty has  prepared  himself  to  meet  the  new  issues. — 
Mangelsdorf  Bros.  Co.  v.  Harnden  Seed  Co. 
(Mo  App.)   15. 

*A  continuance  to  obtain  testimony  of  absent 
witnesses  is  properly  denied,  where  it  does  not 
appear  with  reasonable  certainty  that  they 
would  testify  to  any  fact  material  to  any  ia- 
sue.— Hyman  v.  Grant  (Tex.)  1042. 

*A  continuance  held  properly  refused,  becanse 
the  proposed  testimony  would  have  shown  no 
defense.— Hyman  v.  Grant  (Tex.)  1042. 

*A  continuance  to  obtain  testiiliony  of  an 
absent  witness  to  explain  a  lense  will  not  bo 
granted,  where  the  lease  is  not  in  evidence,  since 
the  testimony  would  not  be  admissible, — Hyman 
V.  Grant  (Tex.)  1042. 

•Refusal  of  a  continuance  to  defendants 
on  account  of  absent  testimony  hrld  error.— 
Witliff  y.  Sprcen  (Tex.  Civ.  App.)  98. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
Frauds,  Statute  of. 

Alteration,  see  Alteration  of  Instruments. 

Assignment,  sec  Assignments. 

Cancellation,   see   Cnnrellation  of   Instruments. 

Conclusiveness  of  judgment,  see  Judgment.  S  lO. 

Mandamus  to  compel  performance,  see  Manda- 
mus, §  3. 

Operation  and  effect  of  champerty,  see  Cham- 
pertv  and  Maintenance. 

Operation  and  effect  of  customs  or  usages,  see 
Customs  and  Usages, 

Parol  or  extrinsic  evidence,  see  Evidence,  {  8. 

Ueformation,  see  Reformation  of  Instruments, 

Specific  performance,  see  Specific  Performance. 

Subrogation  to  rights  or  remedies  of  creditors, 
see  Subrogation. 


•Point  annotated.    See  syllabna. 
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Conlract$  of  particular  classes  of  persons. 

See  Attorney  and  Client,  I  2 ;  Carriers,  |§  2, 
5,  6 ;  Corporntions,  §  4 ;  Counties,  |  3 ; 
Infants,  §  3;  Master  and  Servant;  Munici- 
pal Corporations,  $§.3,  6;  Schools  and  School 
Districts,  |  1. 

Married  women,  see  Husband  and  Wife,  i  3. 

Contractr  relating  to  particular  subjects. 
See    Intoxicating    Liquors,    i    5;     Marriage; 

Mines  and  Minerals,  §  1. 
Carriage  of  live  stock,  see  Carriers,  J  8. 
Construction  of  railroad,  see  Railroads,  J  3. 
Employment   of   insurance    agents,    see    Insur- 

ancc,  §  1. 
Employment  of  teachers,  see  Schools  and  School 

Districts,  §  1. 
Ground    for   mechanics'    liens,    see    Mechanics' 

Liens,  f  1. 
Standing  timber,  see  Logs  and  Logging. 
Transportation  of  goods,  see  Carriers,  §  2. 
Transportation  of  passengers,  see  Carriers,  H 

5,  6. 

Particular  classes  of  express  contracts. 

See  Bailment;  Bills  and  Notes;  Covenants; 
Depositaries;  Indemnity;  Insurance;  Part- 
nership ;    Sales. 

Agency,  see  Principal  and  Agent. 

Bills  of  lading,  see  Carriers,  §  2. 

Employment,  see  Master  and  Servant. 

Leases,  see  Landlord  and  Tenant. 

Marriage  settlements,  see  Husband  and  Wife, 
8  2. 

Sales  of  realty,  see  Vendor  and  Purchaser. 

Stipulations  in  actions,  see  Stipulations. 

Suretyships,  see  Principal  and  Surety. 

ParticMlar  classes  of  implied  contract*. 
See  Contribution;    Use  and  Occupation;    Work 
and  Labor. 

Particular  modes  of  discharging  contract*. 
See  Compromise  and  Settlement;  Payment 

{   1.    Reqnialtes  and  Taliditjr. 

•A  compromise  of  a  doubtful  claim  is  a  good 
considcralion  to  uphold  a  contract.— Keinecke  v. 
Bailey  (Ky.)  569. 

*Where  an  oral  contract  for  the  sale  of  stone 
was  completed,  except  that  it  was  not  reduced 
to  writing  as  contemplated,  it  was  enforceable, 
though  not  reduced  to  writing  and  delivered  be- 
fore breach. — Hollerbach  &  Jlay  Contract  Co.  v. 
Wilkins  (Ky.)  1126. 

Under  a  written  agreement  between  plaintiff 
and  a  railroad  company  with  reference  to  the 
sale  of  bonds,  held,  the  original  contract  for 
plaintiff's  services  was  not  a  mere  order  for 
bonds  which  defendant  had  agreed  to  deliver 
under  former  negotiations. — Donaldson  Bond  & 
Stock  Co.  V.  Houck  (Mo.)  242. 

S   2.     ConstmotioB  and  operation. 

*A  contract  must  be  construed  as  a  whole. — 
Irwin  V.  Nichols,  Dean  &  Gregg  (Ark.)  209. 

Words  omitted  by  inadvertence  from  a  writ- 
ten contract  may  be  supplied  by  construction, 
if  the  context  shows  wliat  words  are  omitted. 
—Irwin  v.  Nichols,  Dean  &  Gregg  (Ark.)  209. 

In  a  letter  relied  on  as  a  contract  of  employ- 
ment, held,  that  the  omission  of  the  word  "not" 
was  a  plain  inadvertence  or  clerical  mispri- 
sion.—Irwin  T.  Nichols,  Dean  &  Gregg  (Ark.) 
209. 

The  Intention  of  the  parties  to  a  contract  must 
be  arrived  at  from  a  consideration  of  the  na- 
ture and  purpose  of  the  contract,  as  shown  by 
the  language  used.— Armstrong  v.  National  Life 
Ins.  Co.  (Tex.  Civ.  App.)  327. 

•Where  tnere  is  a  conflict  between  the  writ- 
ten and  printed  portions  of  a  contract,  the 
former  controls. — Armstrong  v.  National  Life 
Ins.  Co.  (Tex.  Civ.  App.)  327. 


A  contract  for  railroad  construction  work  con- 
strued, and  held,  that  the  contractor  could  not 
demand  more  bonds  and  stocks  of  the  railroad 
company  than  the  railroad  commission  author- 
ized.—United  States  &  Mexican  Trust  Co.  v. 
Delaware  Western  Const.  Co.  (Tex.  Civ.  App.) 
447. 

§   3.     Performanoe  or  breach. 

•Defendant  having  broken  a  contract  sued  on 
before  the  time  arrived  for  plaintiff  to  execute 
a  bond  to  secure  performance,  plaintiff  was  ex- 
cused from  tendering  the  bond. — Hollerbach  & 
May  Contract  Co.  v.  Wilkins  (Ky.)  1126. 

•Defendant  having  notified  plaintiff  of  his 
election  not  to  accept  performance  of  a  con- 
tract, plaintiff  was  not  bound  to  offer  perform- 
ance.—Hollerbacb  &  May  Contract  Co.  v.  Wil- 
kins (Ky.)  1126. 

•Defendant  held  not  justifed  in  breaking  a 
contract  with  plaintiff  by  a  statement  of  its 
stenographer  to  its  manager  that  plaintiff  de- 
manded the  insertion  of  a  modifying  clause. — 
Hollerbach  &  May  Contract  Co.  v.  Wilkins 
(Ky.)  1126. 

•One  prevented  from  performing  a  contract 
by  refusal  of  another  to  have  it  performed  held 
entitled  to  recover. — Walker  v.  Lundstrum  (Mo. 
App.)  1. 

•Nonperformance  of  contract  to  cultivate  lalid 
held  not  excused  by  impossibility  of  perform- 
ance because  of  excessive  rain. — Gunter  v.  Rob- 
inson (Tex.  Civ.  App.)  134. 

(  4.    Action*  for  breach. 

In  an  action  on  a  contract  for  services,  a 
declaration  of  plaintiff's  right  to  recover,  pro- 
viding the  suit  was  not  brought  before  the  work 
was  to  have  been  completed,  held  appropriate 
and  not  applicable  merely  to  a  case  on  quantum 
meruit. — Walker  v.  Lundstrum  (Mo.  App.)  1. 

CONTRADICTION. 

Of  record,  see  Appeal  and  Error,  |  7. 
Of  witness,  see  Witnesses,  §  3. 

CONTRIBUTION. 

•The  rule  that  there  is  no  right  of  contribu- 
tion between  tort-feasors  does  not  apply  between 
a  municipal  corporation  and  another,  where  a 
sidewalk  is  rendered  unsafe  by  their  joint 
wrongdoing. — City  of  Bowling  Green  v.  Bowling 
Green  Gaslight  Co.  (Ky.)  917. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  {  3. 

Of  passenger,  see  Carriers,  J  9. 

Of  person  injured  by  operation  of  street  rail- 
road, see  Street  Railroads.  {  2. 

Of  person  killed  by  operation  of  railroad,  see 
Railroads,  §  9. 

Of  servant,  see  Master  and  Servant,  {{  8,  11. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion. 

CONVEYANCES. 

Contracts  to  convey,  see  Vendor  and  Purchaser, 
«  3. 

In  fraud  of  creditors,  see  Fraudulent  Convey- 
ances. 

In  trust,  see  Trusts,  §  1. 

Conveuances  bp  or  to  particular  classes  of 
persons. 
See  Guardian  and  Ward,  §  1 ;    Receivers,  {  3. 
Married  women,  see  Husband  and  Wife,  {  3. 


•Point  annotated.    See  sjrllabna. 
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Conveyance*  o/[  particular  tpeoiet  of,  or  eitate* 

or  interest!  in,  property. 
See  Kasements,  {  1;  Homestead,  |  2. 

Particular  cla««e«  of  conveyances. 

See  Assignments ;  .  Assignments  for  Benefit  of 
Creditors ;  Chattel  Mortgages;  Deeds ;  Mort- 
gages. 

Partition  deeds,  see  Partition,  |  1. 

CORONERS. 

Proceedings  at  inquest  as  evidence  on  trial  for 
homicide,  see  Homicide,  {  8. 


CORPORATIONS. 

Action  for  fraud  inducing  purchase  of  corporate 

stock,  see  Fraud,  i  2. 
Mandamus  to.  see  Mandamus,  I  2. 
Plea  to  jcrisdiction  of  prosecution  against  cor* 

poration,  see  Criminal  Law^  |  5. 
Taxation  of  foreign  corporations,  see  Taxation, 

Venne  of  offense  by  corporation,  see  Criminal 

Law,  {  2. 
Vpnue  of  penal  action  against,  see  Venue,  f  1. 

Particvlar  classes  of  corporations. 

See  Building  and  Loan  Associations;  Munici- 
pal Corporations ;  Railroads ;  Street  Rail- 
roads. 

Insurance  comiMinies,  see  Insurance. 

Surety  companies,  see  Principal  and  Surety, 
I  !• 

Telegraph  and  telephone  companies,  see  Tele- 
graphs and  Telephones. 

Water  companies,  see  Waters  and  Water  Cour- 
ses, i  3. 

{   1.    Capital,  stook,  and   diTldend*. 

*Under  the  facts  the  purchaser  held  entitled 
to  rescission  for  mutual  mistake.— Neale  v. 
Wright  (Ky.)  1115. 

The  cancellation  of  a  certificate  of  stock  is- 
sued to  a  subscriber,  who  had  paid  only  6  per 
cent,  of  the  par  value  of  the  stock  and  the  issu- 
ance in  lieu  thereof  of  a  certificate  for  full  paid- 
up  stock  for  the  amount  that  had  been  paid, 
held  in  fraud  of  the  creditors  of  the  corpora- 
tion.—United  States  &  Mexican  Trust  Co.  v. 
Delaware  Western  Const  Co.  (Tex.  Civ.  App.) 
447. 

One  subscribing  for  corporate  stock  held  not 
entitled  torely  upon  certain  representations  made 
by  the  corporation's  representatives.— GouRh 
Mill  &  Gin  Co.  v.  Looney  (Tex.  Civ.  App.)  782. 

g  2.    Hembers  and  atookholders. 

*An  action  to  recover  corjrarate  property  mnst 
be  brought  in  the  name  of  the  corporation,  and 
cannot  be  maintained  by  stockholders,  unless 
the  corporation  or  its  directors  decline  to  sue. 
— Reinecke  v.  Bailey  (Ky.)  569. 

While  the  shareholders  are  in  a  sense  separate 
from  the  corporation,  equity  will  regard  them 
in  many  transactions  for  practical  purposes  as 
being  the  same.— United  States  &  Mexican  Trust 
Co.  V.  Delaware  Western  C!onst.  Oo.  (Tex.  Civ. 
App.)  447. 

The  unpaid  subscriptions  of  corporate  stock 
form  a  part  of  the  assets  of  the  corporation  to 
which  the  holders  of  its  bonds  may  look  for 
satisfaction  of  their  claims. — United  States  & 
Mexican  Trust  Co.  v.  Delaware  Western  (3on8t 
Co.  (Tex.  Civ.  App.)  447. 

{   3.    Offloers  and  acents. 

•The  president  of  «  corporation  held  subject 
to  the  statutory  liability  for  debts  imposed  by 
Kirby's  Dig.  §  859,  where  no  annual  statement 
required  by  such  section  bad  been  filed  during 
several   years  of  the  corporation's  existence.— 


Mississippi  Valley  Const.  Co.  t.  Chas.  T.  Abielea 
ft  Co.  (Ark.)  894. 

*The  officers  of  a  corporation  hold  its  funds 
as  trustees  for  the  stockholders  and  creditors,- 
and  it  is  a  breach  of  the  trust  for  a  trustee  to 
pay  his  own  debt  out  of  the  trust  fund  and  leave 
other  debts  unpaid. — Hazelhurst  Lumber  Co.  t. 
Carlisle  Mfg.  (5o.  (Ky.)  934. 

S   4.    Corporate  powers  and  UabUltlos. 

*If  a  lumber  company  acted  under  a  contract 
made  by  its  president  and  manager  in  his  own 
name,  it  is  liable,  he  being  also  bound. — ^Bryant 
Lumber  Co.  v.  Crist  (Arkl)  965. 

*A  stockholder  of  a  corporation  held  without 
power  to  settle  with  the  manager  thereof  for 
the  latter's  embezzlement  of  corporate  funds. — 
Reinecke  v.  Bailey  (Ky.)  668. 

Under  (3r.  Code  Prac.  {  11,  and  BCy.  St  1903, 
{  4028,  a  penal  action  held  to  lie  for  the  pen- 
alty imposed  on  a  corporation  by  section  4087 
for  failing  to  make  required  reports. — Common- 
wealth V.  Morrell  Refrigerator  Car  Co.  (Ky.) 
860. 

*A  corporation's  contract  of  guaranty,  ultra 
vires  under  Rev.  St.  1889,  g  2508,  held  without 
consideration,  and  so  unenforceable.— Ellet-Ken- 
dall  Shoe  Ck>.  t.  Western  Stores  Ck>.  (Mo. 
App.)  4.  ^ 

i    S.    InsolTenoy  and  reoelTera. 

Where  a  creditor  of  an  insolvent  has  received 
a  preference,  upon  repayment  thereof  the  credit- 
or will  be  remitted  to  the  notes  and  securities 
formerly  held  for  the  debt. — Hazelhurst  Lumber 
Co.  V.  Carlisle  Mfg.  Co.  (Ky.)  934. 

In  an  action  to  recover  a  preference  by  ax. 
insolvent  corporation,  held  not  material  that  the 
preferred  creditor  had  no  notice  of  the  corporan 
tion's  intent  to  prefer  him. — Hazelhurst  Lumber 
Co.  V.  Carlisle  Mfg.  Co.  (Ky.)  934. 

A  payment  by  an  insolvent  corporation  held 
to  be  an  illegal  preference. — Hazelhurst  Lumber 
Co.  V.  Carlisle  Mfg.  Co.  (Ky.)  934. 

In  an  action  to  recover  a  preference  by  an  in- 
solvent corporation  to  a  creditor  bank,  the  cor- 
poration and  the  bank  held  the  only  necessary 
defendants. — Hazelhurst  Lumber  Co.  r.  CSarlisle 
Mfg.  Co.  (Ky.)  934. 

Where  a  suit  is  brought  in  time  against  an  in- 
solvent corporation  and  a  creditor  to  recover  a 
preference,  it  will  not  be  defeated  if  it  afterward 
appears  that  others  have  an  Interest  in  the 
transfer  which  would  make  them  proper  defend- 
ants.—Hazelhurst  Lumber  (3o.  v.  Carlisle  Mfg. 
Co.  (Ky.)  934. 

A  shareholder  by  whose  dereliction  the  assets 
of  an  insolvent  corporation  have  been  depleted 
held  not  entitled  in  equity  to  share  as  a  cred- 
itor equally  with  other  creditors  of  the  corpo- 
ration.— United  States  ft  Mexican  Trust  Co.  v. 
Delaware  Western  C!onst  Co.  (Tex.  Civ.  App.) 
447. 

I   6.    Forelcn  corporatlona. 

•Act  May  13,  1907,  p.  744,  held  to  require  foi^ 
eign  corporations  to  pay  fees  based  on  the  au- 
thorized and  subscribed  capital  stock,  though 
the  stock  has  not  been  paid  for. — London  & 
Lancashire  Fire  Ins.  C!o.  v.  Ludwig  (Ark.)  197. 

A  complaint  in  an  action  by  a  foreign  cor- 
poration against  the  Srrretary  of  State  for  fees 
paid  under  protest  under  Act  May  13,  1907,  p. 
744,  held  bad  on  demurrer  in  view  of  Kirby  s 
Dig.  JSS  3447-3449.— London  &  Lancashire  Fire 
Ins.  Co.  v.  Ludwig  (Ark.)  197. 

•The  allegation  in  the  petition  in  replevin  by 
a  former  corporation  that  it  exists  under  the 
laws  of  Illinois,  while  the  chattel  mortgage  un- 
der which  it  claims  title  shows  that  it  exists 
under  the  laws  of  Ohio,  does  not  defeat  the  ac- 
tioo.— Bninswick-Balke-CoUender  Co.  T.  Kraus 
(Mo.  App.)  20. 


•Point  annotated.    See  syllabus. 
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CORPUS  DELICTI. 

Tnstractions  aa  to,  see  Criminal  Law,  {  12. 

CORRECTION. 

Of  bill  of  exceptions,  see  Ejxceptions,  Bill  of, 

f  2- 
Of  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  |  7. 

CORROBORATION. 

Of  witness  in  general,  see  Witnesses,  |  8. 

COSTS. 

In  proceeding  to  establiah  drain,  see  Drains, 
I  1. 


t   !•    Nature,    (ronads.    and     extent     of 
richt  in  generaL 

'Wbere  a  plaintiff  obtains  a  substantial  re- 
covery  by  the  suit,  she  is  entitled  to  costs.— 
Brown  v.  Nelms  (Ark.)  378. 

Under  Rev.  St.  1899,  f  10,116  (Ann.  St  1906. 
p.  408),  providing  for  the  allowance  of  a  stenog- 
rapher's fee  in  cases  tried,  and  section  690 
(page  700),  defining  what  constitutes  a  trial, 
held,  that  the  entry  of  a  judgment  on  a  stipula- 
tion was  not  a  trial. — Barber  Asphalt  Pav.  Co. 
v.  Field  (Mo.  App.)  8. 

I   2.    Seonrlty  for  payment. 

*The  court  cannot  arbitrarily  dismiss  a  case 
for  plaintiff's  failure  to  pay  the  cost  of  a 
former  action  against  the  same  defendants  dis- 
missed without  prejudice. — Wilson  v.  Sullivan 
(Ky.)  1120. 

S   3.    On   appeal    or   error,   and   on   new 
trial    or    motion   therefor. 

A  justice's  docket  held  to  show  a  valid  tender 
so  that  on  plaintiff's  failure  to  recover  more 
than  the  sum  tendered  on  an  appeal  to  the  cir- 
cuit court  costs  should  have  been  taxed  against 
him. — Shafstall  v.  Downey  (Ark.)  176. 

CO-TENANCY. 

See  Tenancy  in  Common. 

COUNCIL 

See  Municipal  Corporations,  (  2. 

COUNTERCLAIM. 

See  Sct-Off  and  Counterclaim. 

COUNTIES. 

See  Municipal  Corporations. 

Adverse  possession  of  county  lands,  see  Adverse 

Possession,  §  1. 
County  courts,  see  Courts,  i  3. 
Judicial  notice  of  places  in,  see  Evidence,  {  1. 
Laws  regulating  selection  of  juries  in  certain 

counties,  see  Jury,  §  2. 
Liability  of  county  judge  for  failure  to  require 

guardian  to  make  settlement,  see  Judges,  §  1. 
Presumptions  as  to  county  warrants,  see  Deeds, 

I  2. 
Recitals  in  deed  to  county  lands,  see  Deeds,  (  8. 

I   1.    Creation,  alteration,  exiatenoe,  and 
political  functions. 

The  Legislature  can  attach  an  unorganized 
county  to  several  organized  counties  for  differ- 
ent purposes,  as  convenience  may  suggest— First 
Nat  Banlt  v.  McElroy  (Tex.  Civ.  App.)  801. 


5  2.    GoTemment  and  officers. 

Acts  of  county  court,  though  irregular,  held 
binding  on  the  county,  if  acquiesced  in,  as  com- 
pletely as  if  regular.— Sparks  v.  Jasper  County 
(Mo.)  265. 

The  courts  are  slow  to  imply  powers  not  ex- 
pressly given  by  statute,  and  no  power  will  be 
implied  to  belong  to  a  public  corporation  unless 
it  is  cognate  to  the  purpose  for  which  the  cor- 
poration was  created.— Blades  v.  Hawkins  (Mo. 
App.)  979.- 

While  the  law  is  strict  in  limiting  the  au- 
thority of  the  county  courts,  they  may  exercise 
certain  incidental  powers  germane  to  the  powers 
expressly  deleMted  and  indispensable  to  their 

S erf ormanee.— -Blades  t.   Hawkins   (Mo.   App.  I 
itf. 

i   3.    Property,  oontraets,  and  liabilities. 

Under  Ky.  St  1903,  i%  127,  1834,  1840,  the 
fiscal  court  of  a  county  held  authorized  to  main- 
tain forcible  detainer  for  the  recovery  of  a  room 
in  the  courthouse,  notwithstanding  section  3948. 
—Owen  County  v.  Greene  (Ky.)  854. 

The  letting  of  a  county  bridge  contract,  which 
it  had  been  advertised  would  be  let  at  the  site 
of  the  proposed  bridge  a  half  a  mile  therefrom, 
held  not  a  compliance  with  the  statute. — Sparks 
V.  Jasper  County  (Mo.)  265. 

Where  a  county  court  in  contracting  complied 
with  Rev.  St.  1899,  5  6759  (Ann.  St.  1906,  p. 
3327),  and  written  acceptance  of  the  employment 
was  filed,  held,  that  the  contract  was  properly 
executed,  though  duplicate  copies  were  not  ex- 
ecuted nor  a  copy  filed  as  required  by  section 
67G0  (Ann.  St.  1906,  p.  3328).— Blades  v.  Haw- 
kins (Mo.  App.)  979. 

There  is  no  statutory  authority  given  to  coun- 
ty courts  to  employ  an  exi>ert  to  audit  and  ex- 
amine the  books  of  the  county  and  its  officers. — 
Blades  v.  Hawkins  (Mo.  App.)  979. 

A'  county  court  under  the  power  and  duty  im- 
posed upon  it  by  Rev.  St.  1899,  §  6781,  c.  97 
(Ann.  St.  1906,  p.  3334),  relating  to  counties, 
held  to  have  implied  power  to  employ  an  expert 
to  examine  the  accounts  of  county  officers. — 
Blades  v.  Hawkins  (Mo.  App.)  979. 

Under  Rev.  St.  1895,  art.  794,  requiring  county 
lands  to  be  sold  at  public  auction,  a  sole  made 
in  any  other  manner  does  not  pass  title. — Hard- 
in County  V.  Nona  Mills  Co.  (Tex.  Civ.  App.) 
822. 

Under  Rev.  St.  1895,  art.  794.  a  deed  to  coun- 
ty land  held  to  pass  the  beneficial  ownership  or 
equitable  title,  though  defectively  acknowledged. 
—Hardin  County  v.  Nona  Mills  Co.  (Tex.  Civ. 
App.)  822. 

t    4.  Fiseal    manacement,    pnblio    debt, 
■eenrities,  and  taxation. 

Under  Kirby's  Dig.  IS  7627,  7628,  relating  to 
school  directors'  warrants,  held,  that  the  county 
treasurer  was  not  compelled  to  pay  a  judgment 
bnsed  upon  a  warrant  of  the  school  directors, 
where  no  warrant  had  been  drawn  for  its  pay- 
ment.— Ferrell  v.  Laughinghouse  (Ark.)  894. 

Order  calling  in  county  warrants  for  cancel- 
lation and  reissue  held  not  invalid  because  the 
sheriff's  return  did  not  show  that  a  copy  of  the 
order  had  been  posted  at  the  election  precincts 
in  each  township  of  the  county. — Chicago,  R.  I. 

6  P.  Ry.  Co.  V.  Perry  County  (Ark.)  977. 

Order  calling  in  county  warrants  for  reissue 
held  not  invalid  because  not  showing  that  a  sim- 
ilar order  had  not  been  made  within  a  year. — 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Perry  County 
(Ark.)  977. 

Rev.  St  1899,  i  1778  (Ann.  St.  1900.  p.  1246), 
providing  that  the  county  court  or  some  judge 
thereof,  upon  settlement  of  county  officers  with 
the  county,  shnll  ascertain  by  actual  examina- 
tion and  count  the  amount  in  the  hands  of  such 
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officers,  field  to  relate  to  the  examination  when 
they  settle  with  tlie  county  court,  and  has  no  ap- 
plication to  the  examination  at  other  times  of 
accounts  of  such  officials. — Blades  ▼.  Hawkins 
(Mo.  App.)  979. 

§  5.    Olalnu  aaialiist  oonnty. 

County  held  not  entitled  to  recover  amount 
paid  for  bridges  on  the  ground  that  contracts 
were  illeKally  let  without  a  return  of  the 
bridges.— Sparks  v.  Jasper  County  (Mo.)  265. 

{   6.   Aetlona. 

Evidence  in  an  action  against  a  county  on 
bridge  contracts  held  to  support  a  finding  that 
the  bridge  commiasioDer  and  bidders  who  ac- 
companied him  to  a  point  a  half  a  mile  from  the 
site  of  the  proposed  bridge  where  the  contract 
was  let.  if  at  all.  did  not  know  that  there  were 
any  other  bidders  at  the  site  of  the  proposed 
bridge  at  which  it  had  been  advertised  the  con- 
tract would  be  let.— Sparks  v.  Jasper  County 
(Mo.)  265. 

COUNTY  BOARD. 

See  Counties,  {  2. 

COURSES  AND  DISTANCES. 

See  Boundaries,  {  1. 

COURTS. 

Contempt  of  conrt,  see  Contempt 

Judges,  see  Judges. 

Justices'  courts,  see  Justices  of  the  Peace. 

Mandamus  to  inferior  courts,   see  Mandamus, 

«  2. 
Prohibition  to  police  judge,  see  Prohibition,  {  1. 
Province  of  court  and  jury,  see  Trial,  S  6. 
Removal  of  action  from  state  court  to  United 

States  court,  see  Removal  of  Causes. 
Review  of  decisions,  see  Appeal  and  Error. 
Right  to  trial  by  jury,  see  Jury,  }  1. 
Secondary   evidence  of  proceedings   in  probate 

court,  see  Evidence,  i  4. 

Juriidiction  of  particular  actxoni  or  proceedingi. 

Election  contest,  see  Elections,  §  3. 

For  loss  of  or  injury  to  shipment,  see  Carriers, 
f  2. 

To  sell  decedent's  land,  see  Executors  and  Ad- 
ministrators, S  4. 

Special  juriidictions  and  particular  elatte*  of 

courtt. 
See  Criminal  Law,  |  1. 

i  1.    Nature,  extent,  and  ezerelse  of  Jn> 
rladlctlon  In  general. 

•Justices'  proceedings  must  show  the  facts 
bringing  a  case  within  their  jurisdiction,  or  the 
whole  proceeding  is  void.— Little  Rock  Brick 
Works  V.  Hoyt  (Ark.)  880. 

♦Circuit  courts  being  courts  of  general  juris- 
diction, it  will  be  presumed,  in  the  absence  of 
a  showing  to  the  contrary,  that  they  baVe  juris- 
diction of  defendant.— Richardson  v.  Louisville 
&  N.  R.  Co.  (Ky.)  582. 

t    2.    EatabUabment,     organisation,     and 
procednre  in  general. 

♦Decisions  of  the  federal  Supreme  Court  up- 
on questions  as  to  due  process  of  law  are  con- 
clusive on  state  courts.— Liddell  v.  Landau 
(Ark.)  10&5. 

The  fact  that  the  instmctions  given  In  one 
case  were  approved  on  appeal  does  not  justify 
the  conclusion  that  they  are  applicable  to  an- 
other case. — Illinois  Cent.  R.  Co.  v.  France's 
Adm'x  (Ky.)  929. 

♦Where  a  decision  turns  on  the  construction 
of  the  common  law  of  a  sister  state,  the  court 


will  follow  its  own  precedents.— Tennent  T.  Un- 
ion Cent.  Life  Ins.  Co.  (Mo.  App.)  754. 

♦The  Court  of  Civil  Appeals  will  follow  a 
decision  of  the  Supreme  Court  directly  in  point, 
though  the  soundness  of  the  decision  is  ques- 
tionable.—Williams  V.  Keith  (Tex.  Civ.  App.) 
948. 

§  3.     Oovrts  of  limited  or  Inferior  Juris* 
diction. 

Const.  S$  109,  135,  143,  repeal  so  much  of  a 
charter  of  a  district  as  provides  for  a  police 
court  thereof. — Morris  v.  Randall  (Ky.)  856. 

Under  Rev.  St.  1899,  Sg  1788,  4060  (Ann.  St. 
1906,  pp.  1248,  2208),  the  circuit  court  has 
no  jurisdiction  of  an  appeal  from  the  county 
court  not  taken  within  10  days  from  rendition 
of  judgment.— Sidwell  v.  Jett  (Mo.)  56. 

The  allegation  in  an  amended  petition  in  an 
action  against  a  carrier  for  damages  to  a  ship- 
ment of  cattle,  filed  in  the  county  court  on  ap- 
peal from  a  justice's  court  held  to  oust  the 
i'urisdiction  of  the  county  court. — Chicago,  R. 
.  &  O.  Ry.  Co.  ▼.  Crenshaw  (Tex.  Civ.  App.) 
117. 

I  4.     Courts  of  appellate  Jnriadiotloa. 

The  Court  of  Appeals  held  without  jurisdic- 
tion of  an  appeal  from  a  judgment  for  S5o. — 
Otter  Creek  Lumber  Co.  v.  Marritt  (Ky.)  855. 

♦The  Supreme  Court  held  to  have  jurisdiction 
of  writ  of  error  in  garnishment  proceedings  an- 
cillary to  judgment  of  the  di.«itrict  court  though 
the  amount  involved  was  within  the  jurisdic- 
tion of  the  county  court. — Simmang  v.  Pennsyl- 
vania Fire  Ins.  Co.  (Tex.)  1044. 

♦The  Court  of  Criminal  Appeals  has  no  ju- 
risdiction of  an  appeal  from  denial  of  manda- 
mus to  compel  a  county  attorney  to  institute  a 
prosecution.  —  Murphy  v.  Summers  (Tex.  Cr. 
App.)  1070. 

g   5.    Cononrrent    and    oonflictins   jnrls- 
diction,  and  eomity. 

Scope  of  review  by  Court  of  Appeals  in  action 
for  killing  stock,  based  on  violation  of  Rev.  St. 
1890,  U  1105,  1100  (Ann.  St.  1906,  pp.  945, 
9.~)0),  after  the  cause  has  been  remanded  from 
the  Supreme  Court,  to  which  it  was  sent  as  in- 
volving a  constitutional  question,  considered. — 
Shell  V.  Missouri  Pac.  Ry.  Co.  (Mo.  App.)  39. 

COVENANTS. 

In  insurance  policies,  see  Insurance,  {  S, 

i  1.    Actions  for  broach. 

♦In  an  action  by  a  grantee  for  breach  of  war- 
ranty, occasioned  by  third  person  recovering 
land  claimed  by  the  grantee  under  a  deed  of 
the  grantor,  the  court  held  required  to  confine 
the  evidence  of  the  value  of  the  land  lost  to  the 
time  of  the  making  of  the  deed.— Sullivan  ▼. 
Hill  (Ky.)  564. 

COVERTURE 

See  Husband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  g  8. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy;  Fraudulent  Conveyances;  In- 
solvency. 

Remedies  against  surety,  see  Principal  and 
Surety,  g  3. 

Subrogation  to  rights  of  creditor,  see  Subro- 
gation. 
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CREDITORS'  SUIT. 

Conformity  of  judgment  to  pleading  and  proof, 

see  Judgment,  S  3. 
Decisions   reviewable,    see    Appeal   and    Error, 

8  !• 
Remedies  in  cases  of  fraudulent  conveyances, 
'  see  Fraudulent  Conveyances,  }  3. 

CRIMINAL  LAW. 

Bail,  see  Bail,  S  1. 

Competency  of  witnesses,  see  Witnesses,  S  1. 

Construction  of  criminal  statutes,  see  Statutes, 

Conviction  of  offense  included  in  that  charged, 
see  Indictment  and  Information,  {  4. 

Orand  Jury,  see  Grand  Jury. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Mandamus  to  compel  institution  of  criminal 
prosecution,  see  Mandamus,  g  2. 

Penalties,  see  Penalties. 

Particular   offenses. 

See  Breach  of  the  Peace  ;  Bribery ;  Burglary  ; 
Conspiracy,  |  2;  Contempt;  Embezzlement; 
Homicide ;  Larceny ;  Lotteries,  |  2 ;  Nui- 
sance, §  2 ;  Perjury ;  Rape ;  Roboery ;  Sui- 
cide ;    Trespass,  §  3. 

Against  food  laws,  see  Fooid. 

Against  liquor  laws,  see  Intoxicating  Liquors, 
88  3,  4. 

Cariymg  weapons,  see  Weapons. 

f  1.    Jnrlsdlotion. 

Under  Cr  Code  Prac.  8  230,  requiring  the 
court  to  take  the  proceedings  directed  by  sections 
166  and  167  when  it  appears  an  offense  was 
committed  without  the  court's  jurisdiction,  and 
sections  166  and  167,  requiring  the  proceed- 
ings, etc.,  to  be  transferred  to  the  jurisdiction 
where  the  offense  was  committed,  if  a  demur- 
rer is  sustained  to  the  indictment  because  the  of- 
fense was  committed  in  another  jurisdiction,  or 
that  fact  appears  upon  trial,  section  230  held 
applicable  to  prosecutions  for  misdemeanors  in 
such  cases,  as  well  as  to  felonies,  though  sec- 
tion 166  was  limited  only  to  felonies.— Gearhart 
T.   Commonwealth  (Ky.)   572. 

Where  defendant  was  indicted  in  G.  county 
for  illegally  selling  liquors  in  that  county,  and, 
it  appearing  on  the  trial  that  the  offense  was 
committed  in  E.  county,  the  cause  was  trans- 
ferred to  that  circuit  tor  trial,  it  was  error 
to  try  defendant  there  upon  the  indictment  found 
in  C.  county,  and  he  should  have  been  held 
to  answer  to  an  indictment  in  that  county. — 
Gearhart  v.  Commonwealth  (Ky.)  572. 

8   2.    Venae. 

In  a  prosecution  for  violating  Ky.  St.  1003,  8 
576,  requiring  all  corporations  to  use  the  word 
"incorporated  after  the  corporate  name,  the 
•circuit  court  of  the  county  where  defendant  had 
its  place  of  business  held  to  have  jurisdiction 
of  the  offense. — Paracampb  Co.  v.  Common- 
wealth (Ky.)  087. 

The  clerk  of  the  court  to  which  the  venue  of  a 
murder  case  was  changed  held  properly  directed 
to  place  his  file  mark  on  the  indictment  and 
transcript  nunc  pro  tunc— Rice  v.  State  (Tex. 
Cr.  App.)  2i>a 

*Under  a  statute  attaching  an  unorganized 
county  to  an  organized  county  for  "judicial 
purposes,"  the  grand  jury  of  the  organized 
county  has  jurisdiction  to  indict  for  offenses 
committed  in  the  unorganized  county. — First 
Nat.  Bank  v.  McElroy  (Tex.  Civ.  App.)  801. 

S  3.     Former  Jeopardy. 

•Where  accused  was  acquitted  of  murder 
and  convicted  of  manslaughter  and  the  judg- 
ment reversed,  be  was  not  entitled,  on  a  subse- 
quent trial,  to  an  instruction  to  acquit  of  man- 


slaughter if  the  evidence  showed  the  offense  to 
have  been  murder. — Burnett  v.  State  (Tex.  Cr. 
App.)  74. 

♦Where  a  person  is  acquitted  of  a  higher 
grade  of  an  offense,  such  acquittal  only  bars  a 
subsequent  conviction  for  the  degree  of  the  of- 
fense for  which  he  was  acquitted  or  any  higher 
grade.— Burnett  v.  State  (Tiex.  Cr.  App.)  74. 

8  4.  Frellmlnary  complaint,  affidavit, 
xrarrant,  examination,  eommlt- 
ment.  and  anmmary  trial. 

Exceptions,  based  on  the  insufficiency  of  the 
evidence  to  sustain  a  judgment  of  conviction, 
held  properly  preserved  in  the  record  and  car- 
ried forward  in  a  motion  for  new  trial. — Fort  v. 
City  of  Brinkley  (Ark.)  1084. 

Accused  held  entitled  to  show  on  trial  de 
novo  in  the  circuit  court  that  a  plea  of  guilty 
in  justice  court  was  obtained  through  duress. 
— Holtman  v.  Commonwealth  (Ky.)  851. 

A  plea  of  guilty  in  justice  court  of  disturbiag 
the  peace  did  not  prevent  accused  from  appealing 
to  the  circuit  court,  nor  deprive  her  of  tli<> 
right  to  a  trial  de  novo  expressly  under  Cr. 
Code  Prac.  §S  174,  366.— Holtman  v.  Common- 
wealth (Ky.)  851. 

One  appealing  to  the  circuit  court  from  a 
conviction  of  disturbing  the  peace  on  a  plea  of 
guilty  held  to  have  the  right  to  introduce  evi- 
dence to  mitigate  the  punishment. — Holtman  v. 
Commonwealth  (Ky.)  831. 

{  5.  Arralgxument  and  pleas,  and  nolle 
^roaeqnl   or   dlaoontlnnanoe. 

The  trial  court's  jurisdiction  of  a  prosecu- 
tion against  a  corporation  for  failure  to  indicate 
its  corporate  character  in  an  advertisement,  as 
required  by  statute,  could  not  be  raised  by 
special  demurrer,  the  record  not  showing  de- 
fendant's place  of  business,  but  only  by  answer 
in  the  nature  of  a  plea  to  the  Jurisdiction  ;  but, 
when  defendant's  place  of  business  thereafter 
appeared  from  the  pleadings,  the  prosecution 
should  have  been  dismissed. — Paracamph  Co.  v. 
Commonwealth  (Ky.)  587. 

•Under  Code  Cr.  Proc.  arts.  707-709,  one  ac- 
cused of  homicide  cannot  complain  of  the  act  of 
the  county  attorney  in  entering  nol.  pros,  as  to 
other  persons  indicted  for  the  same  homicide, 
on  the  ground  that  the  nol.  pros,  left  them  with- 
out a  guaranty  of  immunity  from  further  prose- 
cution, and  that  therefore  he  was  deprived  of 
the  benefit  of  their  untrammelod  testimony. — 
Hobbs  V.  State  (Tex.  Cr.  App.)  308. 

8   6.    Evidenee. 

♦Acts  or  declarations  done  or  made  by  one 
conspirator  after  a  conspiracy  is  forinpd,  in 
furtherance  or  aid  thereof,  are  admissible 
against  the  conspirators. — Cumnock  t.  State 
(Ark.)  147. 

♦Evidence  of  acts  or  declarations  of  conspira- 
tors should  not  be  admitted  against  accused 
until  the  fact  of  conspiracy  is  shown,  or  a 
prima  facie  case  against  all  the  conspirators 
made.— Cumnock  v.  State  (Ark.)  147. 

In  prosecution  for  being  accessory  to  bribery, 
certain  evidence  as  to  similar  acts  held-  admis- 
sible to  show  that  the  crime  charged  was  with- 
in the  general  scheme  in  which  the  similar  acts 
testified  to  were  included.— State  v.  Dulaney 
(Ark.)  158. 

Principle  that  evidence  of  offenses  or  acts 
similar  to  the  one  charged  in  an  indictment  is 
competent  for  the  purpo.se  of  showing  knowl- 
edge, intent,  or  design  held  not  an  exception 
to  nor  in  violation  of  the  general  rule  that  evi- 
dence of  other  crimes  or  offenses  is  inadmis- 
sible against  a  defendant  charged  with  a  par- 
ticular crime.— State  v.  Dulaney  (Ark.)  158. 

On  a  trial  for  homicide,  evidence  of  what  ac- 
cused stated  to  a  physician  over  the  telephone 


♦Point  annotated.    See  ayllabiu. 


uigitized  by 


Google 


1164 


112  SOUTHWESTERN  REPORTEE. 


held   admissible.— Chapman   v.    Commonwealth 
(Ky.)  567. 

Evidence  of  a  conversation  between  accused 
and  a  witness  while  confined  in  separate  cells 
held  admissible  against  accused. — Clark  v.  Com- 
monwealth (ICy.)  571. 

The  i>ardon  of  one  convicted  of  crime  is  the 
best  evidence,  and  oral  testimony  of  its  exist- 
ence is  properly  excluded. — Parson  ▼.  Common- 
wealth (Ky.)  617. 

*A  safe  mie  is  to  limit'  as  far  as  practicable 
the  evidence  to  the  very  matter  in  hand,  and  to 
exclude  admissions  and  testimony  of  extraneous 
offenses  and  controversies. — Brown  t.  State 
(Tex.  Cr.  App.)  80. 

*In  a  trial  for  uxoricide  by  poisoning,  the 
state  held  entitled  to  show  declarations  made  by 
decedent  in  accused's  absence.— Rice  v.  State 
(Tex.  Cr.  App.)  299. 

*In  a  mnrder  trial  nonprofessional  witnesses 
for  the  state  were  properly  permitted  to  testify 
concerning  decedent's  sanity  where  defendant 
offered  testimony  tending  to  show  that  decedent 
was  insane.— Rice  ▼.  State  (Tex.  Cr.  App.)  299. 

How  a  fountain  syringe  is  ordinarily  used  by 
one  accustomed  to  its  use  is  not  a  proper  sub- 
ject for  expert  testimony. — Rice  v.  State  (Tex. 
Cr.   App.)  299. 

*A  physician  held  qualified  to  testify  whether 
decedent  died  of  strychnine  poisoning. — Rice  v. 
State  (Tex.  Cr.  App.)  299. 

*The  rule  as  to  the  admissibility  of  a  tran- 
script of  evidence  given  on  a  preliminary  exami- 
nation or  former  trial  of  one  accused  of  crime 
is  the  same  whether  the  witness  giving  the  testi- 
mony is  dead  or  is  beyond  the  jurisdiction  of  the 
court.— Hobbs  v.  State  (Tex.  Cr.  App.)  308. 

*A  question  asked  a  witness  in  a  homicide 
case  held  objectionable  as  calling  for  the  opin- 
ion of  the  witness. — Marsh  v.  State  (Tex.  Cr. 
App.)  320. 

♦The  fact  that  declarations  of  a  conspirator 
in  the  absence  of  a  co-conspirator  were  received 
in  evidence  before  the  evidence  proving  the  con- 
spiracy held  immaterial.— Proctor  v.  State  (Tex. 
Cr.  App.)  770. 

'Testimony  of  a  person,  who  had  measured 
tracks  leading  to  the  place  where  a  deceased  in- 
fant's body  was  found,  that  they  corresponded 
with  a  pair  of  shoes  found  at  the  home  of  the 
person  charged  with  the  infant's  deatii,  held 
admissible,  though  the  stick  with  which  the 
tracks  were  measured  was  not  produced. — Cordes 
V.  State  (Tex.  Cr.  App.)  943. 

On  trial  of  a  woman  for  infanticide,  where 
she  coDSented  to  a  physical  examination  during 
her  incarceration  after  being  advised  by  the  phy- 
sician that  he  would  not  examine  her  without 
her  consent,  the  physician's  testimony  of  her 
condition  was  admissible.— Cordes  v.  State  (Tex. 
Cr.  App.)  943. 

*In  an  infanticide  case,  a  portion  of  a  blanket 
alleged  to  have  been  found  wrapped  around  the 
deceased  infant,  and  which  a  witness  testified 
was  similar  to  another  portion  found  at  ac- 
cused's home,  held  admissilSle  in  evidence,  though 
it  had  been  washed  and  was  white  in  color, 
while  it  was  dirty  and  bloody  when  found. — 
Cordes  t.  State  (Tex.  Or.  App.)  943. 

Statements  made  by  a  person  accused  of  in- 
fanticide to  a  sheriff  on  investigating  the  case, 
but  before  she  was  arrested,  held  admissible. — 
Cordes  v.  State  (Tex.  Cr.  App.)  943. 

•In  an  infanticide  case,  witnesses  were  prop- 
erly allowed  to  state  the  apparent  pregnancy  of 
accused  shortly  after  the  child's  body  was 
found,  and  their  testimony  did  not  constitute 
mere  conclusions.— Cordes  v.  State  (Tex.  Cr. 
App.)  943. 


*In  a  homicide  case,  it  is  permissible  to  ask 
medical  experts  hypothetical  questions  embra- 
cing practically  all  the  evidence  on  the  ques- 
tion.—Cordes  T.  State  (Tex.  Cr.  App.)  913. 

*In  a  manslaughter  trial,  held  proper  to  allow 
a  court  reporter  to  state  parts  of  accused's  tes- 
timony at  a  former  trial. — Cornelius  v.  State 
(Tex.  Cr.  App.)  1050. 

t  7.     Tim*  of  trial  and  aonttnnanoe. 

'Refusal  to  grant  a  continuance  because  of 
illness  of  one  of  the  counsel  of  accused  held  not 
erroneous  on  the  showing  made.— Howerton  t. 
Commonwealth  (Ky.)  606. 

*Where  the  prosecution  admitted,  to  avoid 
a  continuance,  that  an  al>sent  witness  would, 
if  present,  testify  to  the  facts  as  averred  in 
the  aOidavit  for  a  continuance,  the  prosecution 
might  contradict  the  affidavit  by  other  testimony 
and  show  its  falsity. — Howerton  t.  Oommon- 
wealth  (Ky.)  606. 

*A  continuance  for  absence  of  witness  held 
properly  denied  where  it  appeared  that  the  tes- 
timony desired  was  only  cumulative. — Burnett 
V.  State  (Tex.  Cr.  App.)  74. 

{  8.  Trial — Conrse  and  oimdnct  of  trial 
in  general. 

♦Under  Code  Cr.  Proc.  art.  633,  requiring 
defendant's  presence  in  felony  prosecutions  and 
certain  misdemeanor  prosecutions,  the  tempora- 
ry absence  of  accused  from  the  courtroom  dur- 
ing argument  held  not  to  violate  the  statute 
and  not  ground  for  reversal.- Killman  ▼.  State 
(Tex.  Cr.  App.)  02. 

♦The  word  "counsel,"  as  used  in  Const,  art. 
1,  S  10,  authorizing  an  accused  to  be  heard  by 
himself  or  by  counsel,  or  both,  held  to  mean 
an  advocate,  etc.,  and  not  one  not  admitted  to 
practice  law. — Harkins  v.  Murphy  &  Bolans 
(Tex.  Civ.  App.)  136. 

{   9.    ^—  Reception  of  eTldenoe. 

♦The  state  need  not  put  on  the  stand  all  the 
witnesses  cognizant  of  the  facts. — Sanders  v. 
State  (Tex.  Cr.  App.)  93a 

{10.  ^^  Argnments  and  oondnot  of 
connsel. 

♦The  argument  of  prosecuting  attorney  that 
testimony  proved  a  fact  against  accused  held 
not  erroneous  notwithstanding  the  charge  of  the 
court.^^hapman  v.   Commonwealth  (Ky.)   567. 

Prosecuting  attorneys  should  see  that  jus- 
tice is  fairly  meted  out,  and  it  is  not  a  part 
of  their  duty  to  abuse  accused  in  the  hearing  of 
the  jury.— Howerton  v.  Commonwealth  (Ky.) 
006. 

The  argument  of  prosecuting  attorney  in  a 
criminal  case  held  reversible  error. — Howerton 
V.  Commonwealth  (Ky.)  606. 

♦The  refusal  to  discharge  the  jury  because  of 
the  misconduct  of  the  prosecuting  attorney  in 
bis  argument  held  not  erroneous. — Parson  t. 
Commonwealth  (Ky.)  617. 

♦Certain  argument  of  the  prosecuting  attorney 
held  not  prejudicial  to  accused. — Parson  y.  Com- 
monwealth (Ky.)  617. 

♦In  a  criminal  prosecution,  remarks  of  coun- 
sel as  to  the  effect  of  negro  dives  and  the  len- 
iency of  white  juries  in  causing  mobs  held  ob- 
jectionable and  prejudicial.— State  t.  Cook  (Ma 
App.)  710. 

A  statement  by  the  district  attomev  to  the 
court  in  the  presence  of  the  jury,  held  not  ob- 
jectionable as  an  allusion  to  defendant's  former 
conviction.— Burnett  v.  State  (Tex.  Cr.  App.) 
74. 

♦In  an  infanticide  case,  held  not  error  for 
the  court  to  refuse  to  permit  counsel  to  read  to 
the  jury  a  decision  from  a  law  report. — Cordea 
V.  State  (Tex.  Cr.  App.)  94B. 


*  Point  annotated.   See  srUalnu. 
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•Improper  argument  of  the  prosecutor  In  an 
infanticide  case  held  not  reversible  error,  where 
the  jury  was  admonished  to  disregard  it  and  a 
special  charge  was  given  to  the  same  effect. — 
Coides  V.  State  (Tex.  Cr.  App.)  943. 

{11.   —  Provlnoe    of    oonrt    aad    Jwy 
In  general. 

•In  a  rape  prosecution,  a  charge  held  not  on 
the  weight  of  the  evidence.— Sanders  v.  State 
<Tex.  Cr.  App.)  938. 

•An  instruction  in  an  infanticide  case  held 
properly  refused  as  upon  the  weight  of  the  evi- 
dence.—Cordes  V.  State  (Tex.  Cr,  App.)  943. 

•It  is  the  court's  duty  in  a  criminal  case  to 
submit  every  defense  and  question  of  fact  raised 
by  any  evidence,  without  reference  to  the  court's 
opinion,  or  whether  the  testimony  is  cogent  or 
slight.— Coleman  v.  State  (Tex.  Cr.  App.)  1072. 

{12.   — —  Neeessliy,  reanlaltes,  and  snf- 
fleieney  of  Inatmctlons. 

•An  instruction  as  to  the  weight  to  be  given 
to  the  confession  of  accused,  made  out  of  court, 
should  follow  Cr.  Cede  Prac.  {  240. — Chapman 
v.  Commonwealth  (Ky.)  567. 

Where  the  corpus  delicti  is  suflSciently  estab- 
lished, an  instruction  in  the  language  of  Cr. 
Code  Prac.  §  240,  as  to  the  weight  to  be  given 
to  the  confession  of  accused,  should  not  be  giv- 
en.— Chapman  v.  Commonwealth  (Ey.)  567. 

•It  is  sufficient  to  instruct  the  jury  that  an 
argument  of  the  prosecuting  attorney  is  im- 
proper, and  to  direct  the  jury  not  to  consider 
ft— Parson  v.  Commonwealth  (Ky.)  617. 

•Where  accused  was  charged  with  killing  de- 
cedent by  cntting  him,  ana  the  proof  showed 
that  the  cutting  was  done  by  her  son,  instruc- 
tions based  on  the  idea  that  sh'e  did  the  cut- 
ting should  not  be  given. — Steely  v.  Common- 
wealth (Ky.)  655. 

•Instructions  should  present  the  law  as  war- 
ranted by  the  facts  proved. — Steely  v.  Common- 
wealth (Ky.)  055. 

•The  court  on  the  trial  on  an  indictment 
charging  that  the  act  of  killing  was  committed 
by  defendant,  who  was  aided  and  abetted  by 
codefendant,  need  not  designate  either  of  them 
as  principal  or  aider  and  abettor. — Combs  v. 
Commonwealth  (Ky.)  658. 

A  charge  in  a  murder  case  held  erroneous  as 
shifting  the  burden  of  proof.— Huddleston  v. 
State  (Tex.  Cr.  App.)  64. 

In  a  murder  case,  where  the  question  of  self- 
defense  was  involved,  uncommunicated  threats 
of  decedent  against  accused  were  admissible  to 
show  whether  or  not  decedent  began  the  at- 
tack that  ended  in  the  homicide,  and  a  charge 
limiting  their  effect  to  an  ascertainment  of  the 
condition  of  decedent's  mind  at  the  time  of  the 
homicide  was  erroneous. — Huddleston  v.  State 
(Tex.  Cr.  App.)  64. 

Where  dying  declarations  were  received  in 
evidence,  the  court  held  required  to  charge  that 
the  jury  should  not  consider  them  unless  they 
were  made  voluntarily  while  decedent  was  sane 
and  conscious  of  approaching  death.— Brown  v. 
State  (Tex.  Cr.  App.)  80. 

•Rule  respecting  the  necessity  for  limiting 
the  purposes  for  which  evidence  may  be  con- 
sidered stated.— Rice  v.  State  (Tex.  Cr.  App.) 
299. 

*.\  charge  must  be  read  as  a  whole,  when  pass- 
ing on  a  criticism  based  on  its  failure  to  fully 
state  the  law.— Proctor  v.  State  (Tex.  Cr.  App.) 
770. 

•On  a  trial  for  homicide,  an  instruction  on  the 
evidence  in  the  case  held  not  erroneous  for  us- 
ing the  phrase  "will  consider"  it,  instead  of  the 
phrase  "may  consider"  it.— Proctor  v.  State  (Tex. 
Cr.  App.)  770. 


•The  refusal  to  charge  on  circnmstantial  evi- 
dence held  not  erroneous  under  the  evidence. — 
High  V.  State  (Tex.  Cr.  App.)  939. 

•A  requested  charge  in  an  infanticide  case 
held  properly  refused  aa  singling  out  testimony. 
—Cordes  v.  State  (Tex.  Cr.  App.)  943. 

•In  passing  upon  an  instruction,  it  should  be 
considered  together  with  the  whole  charge.— 
Cordes  v.  State  (Tex.  Cr.  App.)  943. 

i  13.   Requests  for  Instraetlons. 

•Instructions  covered  by  those  given  are  prop- 
erly refused.- Rice  v.  State  (Tex.  Cr.  App.)  209 ; 
Cornelius  v.  State  (Tex.  Cr.  App.)  1060. 

•Special  instructions,  covered  by  the  court's 
main  charge,  are  properly  refused.— Cordes  v. 
State  (Tex.  Cr.  App.)  943. 

1 14k   Cnstodjr,    oondnot,    and    dellb- 

eratlons  of  Jnry. 

Under  Code  Cr.  Proc.  art.  735,  requiring  the 
recall  of  a  witness  and  the  restatement  of  his 
testimony,  if  the  jury  disagree  thereon,  a  wit- 
ness heM<  to  have  been  recalled  by  the  jury 
as  to  the  testimony  which  he  was  asked  to  re- 
state, and  that  his  testimony  on  recall  was 
the  same  as  his  original  testimony  on  direct 
examination.— Killman  v.  State  (Tex.  Cr.  App.) 
92. 

{ 15.  Jndsment,  aentenee,  and  final 
commitment. 

Evidence  held  insuificient  to  show  that  accused 
was  insane  at  the  time  of  his  conviction  of 
larceny.— Smith  ▼.  Commonwealth  (Ky.)  615. 

An  opinion  as  to  accused's  insanity  is  entitled 
to  little  weight,  where  the  witnesses  are  not 
experts,  and  do  not  testify  to  acts  showing  in- 
sanity.—Smith  r.  Commonwealth  (Ky.)  615. 

g  16.  Appeal  and  error,  and  oertlprarl.— 
Form  of  remedy,  Jnrlsdlotlon,  and 
right  of  review. 

Provisions  of  Kirby's  Dig.  §S  2602-2604. 
relative  to  appeals  by  the  state  in  criminal 
prosecutions,  stated. — State  v.  Dnlaney  (Ark.) 
158. 

.Under  Cr.  Code  Prac.  {  281,  the  action  of 
the  court  in  impaneling  a  special  grand  jnry 
to  investigate  accused,  which  jury  returned  the 
indictment  under  which  he  was  tried,  held  not 
reviewable.— Ehrlick  v.  Commonwealth  (Ky.) 
50o. 

An  order  requiring  a  bond  to  keep  the  peace 
held  not  appealable;  Cr.  Code  Prac.  {  347,  be- 
ing inapplicable. — Lowe  v.  Commonwealth  (Ky.) 
647. 

§17.  '—  Presentation  and  reservation 
in  lower  eonrt  of  grounds  of 
review. 

•The  court  on  appeal  will  not  reverse  a  con- 
viction for  the  improper  argument  of  the  pros- 
ecuting attorney  not  objected  to  in  the  trial.— 
Chapman  v.  Commonwealth  (Ky.)  567. 

1 18.  —  Proceedings  for  transfer  of 
oaose,  and  effect  thereof. 

A  justice  of  the  peace  had  no  jurisdiction  to 
issue  a  commitment,  where  an  appeal  had  been 
taken  and  a  su£Scient  bond  given.— Ray  v. 
Dodd  (Mo.  App.)  2. 


§19. 


and    proceedings    not 


—  Record 
in  record. 

•Errors  based  on  the  improper  argument  of 
the  prosecuting  attorney  must  oe  shown  by  bill 
of  exceptions.— Bibb  v.  Commonwealth  (Ky.) 
401. 

•Errors  of  the  court  on  the  trial  must  be 
shown  in  the  bill  of  exceptions.— Bibb  v.  Com- 
monwealth (Ky.)  401. 

•The  trial  court's  action  in  refusing  to  per- 
mit a  witness  to  answer  questions  is  not  re- 
viewable,   unless    the    record   shows    what    the 


•Point  annotated.   See  syllabus. 
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testimODT  wonid  have  been. — Leach  t.  Common- 
wealth  (Ey.)  595. 

'Objectionable  remarks  of  the  prosecuting  at- 
torney in  argument  cannot  be  considered  on  ap- 
peal, where  the  record  does  not  show  the  rul- 
ing of  the  trial  court  on  the  objection  thereto. — 
State  V.  Cook  (Mo.  App.)  710. 

•Questions  as  to  the  introduction  of  evi- 
dence and  the  state's  failure  to  place  certain 
witnesses  on  the  stand  cannot  be  considered  on 
a  criminal  appeal,  in  the  absence  of  a  bill  of 
exceptions  in  tne  record.— Sanders  v.  State  (Tex. 
Cr.  App.)  938. 

Alleged  error  in  the  state's  refusal  to  place 
on  the  stand  as  witnesses  the  father  and  mother 
of  the  prosecutrix  in  a  rape  prosecution,  to  cor- 
roborate her  testimony,  cannot  be  considered  on 
appeal,  in  absence  of  a  bill  of  exceptions. — Sand- 
ers V.  State  (Tex.  Or.  App.)  938. 

Alleged  error  in  recallinfj  the  jury  after  retire- 
ment In  a  rape  prosecution  and  altering  the 
charge,  stated  as  ground  for  a  motion  for  a  new 
trial,  cannot  be  considered  on  appeal,  where 
such  ground  is  in  no  wise  verified. — Sanders  v. 
State  (Tex.  Cr.  App.)  938. 

•The  overruling  of  a  motion  to  quash  a  venire 
held  not  reviewable  on  the  record. — High  v. 
State  (Tex.  Cr.  App.)  939. 

•A  bill  of  exceptions  to  a  refusal  to  exclude 
testimony  because  it  does  not  tend  to  support 
the  charge  is  insufficient,  where  it  does  not  state 
the  testimony  nor  refer  to  the  part  of  the  record 
where  it  can  be  found. — Cornelius  v.  State  (Tex. 
Cr.  App).  1050. 

•An  objection  that  a  witness  is  not  an  expert 
is  insufScient  to  establish  that  fact  in  the  ap- 
pellate court. — Cornelius  v.  State  (Tex.  Cr.  App.) 
1050. 

§20.  Review. 

•Where  there  is  any  evidence  tending  to  show 
the  guilt  of  accused,  the  case  should  go  to  the 
jury,  and  their  finding  of  guilt  will  not  be  dis- 
turbed in  the  absence  of  prejudicial  error  of 
law. — Poster  v.   Commonwealth   (Ky.)   5G3. 

•Where  there  is  any  evidence  of  the  ^uilt  of 
accused,  the  weight  thereof,  together  with  the 
punishment  within  the  limits  as  given  in  the 
court's  instructions,  are  solely  for  the  jury.— 
Ehrlick  v.  Commonwealth  (Ky.)  505. 

•The  language  of  the  trial  court  during  the 
examination  of  a  witness  held  not  prejudicial 
to  accused. — Ehrlick  v.  Commonwealth  (Ky.) 
565. 

•On  a  trial  for  homicide,  the  introduction  of 
evidence  in  rebuttal  instead  of  in  chief  held  not 
substantial  error. — Chapman  v.  Commonwealth 
(Ky.)  567. 

T'nder  the  Code,  the  court  on  appeal  has  no 
right  to  reverse  a  criminal  case  where  there 
is  any  evidence  tending  to  .show  the  guilt  of 
accused. — Miller  v.  Commonwealth  (Ky.)  598. 

•The  exclusion  of  testimony  that  a  witness  for 
accused,  impeached  by  proof  of  his  conviction  of 
a  felony,  had  been  pardoned  by  the  Governor, 
held  not  prejudicial. — Parson  t.  Commonwealth 
(Ky.)  617. 

•Under  Cr.  Code  Prac.  !|  38.")-387,  persons  ac- 
cused on  a  magistrate's  warrant  of  threats  to 
do  violence  held  not  entitled  to  complain  be- 
cause taken  before  the  circuit  judge.— Lowe  v. 
Commonwealth  (Ky.)  647. 

The  court,  on  review  of  the  denial  of  a  mo- 
tion to  quash  an  indictment,  will  presume,  in 
the  absence  of  any  showing  in  the  record,  that 
the  grand  jury  returning  the  indictmrnt  was 
composed  of  12  men. — State  v.  Vaughn  (Mo. 
App.)  728. 

The  court  on  review  of  the  denial  of  a  mo- 
tion   to   quash   an   indictment    on    the   ground 


of  the  failure  to  appoint  a  foreman  of  the  grand 
jury  will  presume,  In  the  absence  of  any  show- 
ing in  the  record,  that  the  court  appointed  a 
foreman,  and  that  the  clerk  omitted  to  record 
the  appointment.— State  v.  Vaughn  (Mo.  App.) 
728. 

Under  Code  Cr.  Proc.  art.  785,  providing 
that  a  witness  may  be  recalled  and  required 
to  re-state  his  testimony  if  the  jury  disagree 
upon  the  testimony,  on  the  recall  of  a  witness, 
if  his  testimony  was  different  from  his  original 
testimony,  the  bill  of  exceptions  should  show 
the  difference,  if  any,  as  it  is  presumed  that 
the  court  acted  correctly  in  admitting  it,  and 
that  the  restated  testimony  was  the  same  as 
the  original  testimony.— Killman  v.  State  (Tex. 
Cr.  App.)  92. 

The  state's  peremptory  challenge  of  a  juror 
held  to  render  any  irregularity  in  his  summon- 
ing harmless.— Rice  v.  State  (Tex.  Cr.  App.) 
299. 

•Under  facts,  held  not  prejudicial  error  to 
overrule  a  challenge  to  a  juror  for  cause.— Rice 
V.  State  (Tex.  Cr.  App.)  299. 

•In  a  murder  trial  any  error  in  receiving  par- 
ticular testimony  held  harmless.- Rice  v.  State 
(Tex.  Cr.  App.)  299. 

A  judgment  of  conviction  will  be  reversed 
where  evidence  erroneously  admitted  by  the 
court  may,  when  viewed  in  one  light,  prejudice 
the  minds  of  the  jury,  though,  considered  in 
another  light,  it  is  harmless. — Hobbs  v.  State 
(Tex.  Cr.  App.)  308. 

•The  refusal  to  permit  a  witness  called  by  ac- 
cused to  testify  at  whose  instance  he  was  first 
subpoenaed  held  harmless,  in  view  of  his  subse- 
quent testimony.— Proctor  v.  State  (Tex.  Cr. 
App.)  770. 

•A  finding  of  the  jury  on  the  testimony  of  an 
impeached  witness  cannot  be  disturbed  on  ap- 
peal.—Cordes  v.  State  (Tex.  Cr.  App.)  943. 

•In  a  manslaughter  trial,  held  not  prejudicial 
error  to  allow  a  physician  to  testify  as  to  the 
course  of  the  fatal  buIlet.-T-Comelius  v.  State 
(Tex.  Cr.  App.)  1050. 

•On  appeal  from  a  conviction,  held,  that  it 
would  be  assumed  that  the  filing  of  the  case  in 
the  court  below,  where  alone  it  might  be  prop- 
edly  tried,  was  legal.— GriflBn  v.  State  (Tex.  Cr. 
App.)  1066. 

{21.  -^  DeteTmlnBtlon      and      dlapoat- 
tion  of  cause. 

A  criminal  case  should  not  be  reversed  for 
trivial  or  harmless  errors. — Blanton  v.  Common- 
wealth (Ky.)  594. 

Where  defendant  was  convicted  in  two  cases 
in  the  county  court  for  selling  liquor  in  viola- 
tion of  the  local  option  law,  but  the  clerk  in 
entering  judgment  below  failed  to  make  the 
imprisonment  assessed  cumulative,  held,  that 
judgment  could  not  be  amended  in  the  Court  of 
Criminal  Appeals  so  as  to  make  the  imprison- 
ment cumulative.— Killman  v.  State  (Tex.  Cr. 
App.)  00. 

•The  Court  of  Criminal  Appeals  cannot  refer 
to  n.  statement  of  facts  to  supplement  a  bill  of 
exceptions,  unless  the  bill  refers  to  it— Corneli- 
us v.  State  (Tex.  Cr.  App.)  1050. 

CROPS. 

Injuries  to  by  flowage,  see  Waters  and  Water- 
Courses,  {  2. 

Right  of  tenant  to  harvest  after  term,  see  Land- 
lord and  Tenant,  g  3. 

CROSS-EXAMINATION. 

See  Witnesses,  {i  2. 


•Point  annotated.   See  syllabss. 
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CURTESY. 

See  Dower. 

*A  husband  has  curtesy  of  trust  as  well  as 
of  legal  estates  and  of  an  equity  of  redemp- 
tion in  mortgaged  premises.— Jackson  t.  Beck- 
told  Printing  and  Book  Mfg.  Co.  (Ark.)  161. 

CUSTODY. 

Of  child,  see  Divorce,  S  5. 

Of  jury,  see  Criminal  Law,  8  14;   Trial,  |  IS. 

CUSTOMS  AND  USAGES. 

Customary  law,  see  Common  Law. 

*Custom  held  admissible  to  add  an  incident 
not  expressly  embraced  in  a  contract. — Bowles 
v.-  Driver  (Tex.  Civ.  App.)  440. 

DAMAGES. 

Damaget    for   partiouUur   injuriet. 
See  Assault  and  Batteir,  {  1;    Death,  f  1; 

Libel  and  Slander,  {  3;  Nuisance,  H  1>  2- 
Breach  by  buyer  of  contract  for  sale  of  goods, 

see  Sales,  {  5. 
Breach  of  contract  for  carriage  of  passenger,  see 

Discharge'  from  employment,  see  Master  and 
Servant,  §  1. 

Failure  of  carrier  to  furnish  cars,  see  Carriers, 
Si2. 

Injuries  to  passenger,  see  Carriers,  {  8. 

Negligent  transmission  of  telegram,  see  Tele- 
graphs and  Telephones,  §  1. 

Recovery  in  particular  actiong  or  proceedingi. 
See  Trover  and  Conversion,  g  2. 

{   1.    Oroiuds   and   milijeots   of  oompen- 
satory  damaKea. 

*A  cause  of  action  held  not  to  lie  in  favor  of  a 
woman  for  suffering  resulting  from  fright,  from 
an  assault  on  a  third  person  who  occupied  a 
room  in  the  woman's  house.— Reed  v.  Ford  (Ky.) 
600. 

•No  recovery  can  be  had  for  injuries  resulting 
from  mere  fright  caused  by  the  negligence  oi 
another.— Reed  v.  Ford  (Ky.)  600. 

♦In  an  action  for  breach  of  contract  to  fur- 
nish stone  to  defendant,  plaintiff  held  entitled 
to  recover  die  profit  he  would  have  made  had 
he  been  permitted  to  carry  out  the  contract.— 
Hollerbach  &  May  Contract  Co.  v.  Wilkins 
(Ky.)  1126. 

•Damages  from  breach  of  contract  must  be 
minimizea  so  far  as  may  be  without  sacrifice  of 
a  substantial  right.— Hollerbach  &  May  Con- 
tract Co.  V.  Wilkins  (Ky.)  1126. 

•When  damages  for  mental  suffering  uncon- 
nected with  a  physical  injury  may  be  recovered 
stated.— Carter  v.   Oster  (Mo.  App.)  995. 

•The  rule  that  mental  suffering  cannot  be  tak- 
en into  consideration  in  an  action  for  tortious 
injury  to  property  or  for  breach  of  contract  held 
subject  to  exceptions.— Carter  v.  Oster  (Mo. 
App.)  905. 

*Ic  an  action  sounding  in  tort,  the  jury  held 
authorized  to  award  damages  for  mental  suf- 
fering.—Carter  V.  Oster  (Mo.  App.)  995. 

•In  a  suit  for  damages  to  cattle  by  delay,  evi- 
dence that  defendant's  agent  offered  to  permit 
plaintiff  to  unload  the  cattle  and  wait  for  trans- 
portation nntil  the  next  day  held  admissible. — 
Vencill  v.  Quincy,  O.  &  K.  C.  R.  Co.  (Mo.  App.) 
1030. 

i   2.     Exemplary  damages. 

•The  element  of  willfulness  or  conscions  in- 
difference to  consequences  from  which  malice 


may  be  inferred  Is  necessary  to  sustain  an  ac- 
tion for  punitive  damages.— St.  Louis  South- 
western By.  Co.  V.  Myzell  (Ark.)  203. 

•In  an  action  for  wrongful  ejection  of  a 
passenger  from  a  car,  accompanied  by  abusive 
conduct  on  the  part  of  the  conductor,  a  verdict 
of  $250  punitive  damages  held  not  excessive. — 
White  T.  MetropoliUn  St.  Ry.  Co.  (Mo.  App.) 
278. 

I  3.     Measure  of  damages. 

•Recovery  can  be  had  for  impairment  of  earn- 
ing capacity  resulting  from  negligent  personal 
injury.— Dallas  Consol.  Electric  St.  Ry.  Co.  y. 
Motwiller  (Tex.  Civ.  App.)  794. 

§   4.    Inadequate  and  exoessive  damages. 

♦A  verdict  m  personal  injury  action  held  not 
excessive.- Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Lan- 
non  (Ark.)  177;  Barree  v.  City  of  Cape 
Girardeau  i(Mo.  App.)  724;  Robinson  v.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  730. 

•A  verdict  for  more  than  $1,000,  in  an  ac- 
tion for  personal  injuries,  held  excessive.- St. 
Louis,  I.  M.  &  S.  Ry.  Co.  t.  Brabbzson  (Ark.) 
222. 

•A  verdict  for  plaintiff  for  $18,000  in  an  ac- 
tion for  injuries  to  a  passenger  held  excessive. 
— Chlanda  v.  St.  Louis  Transit  Co.  (Mo.)  249. 

{   5.   Pleading,  evidence,  and  assessment. 

An  instruction  as  to  damages  as  to  injuries 
to  a  passenger  heli  not  objectionable  in  so  far 
as  it  related  to  compensatory  damages,  but  er- 
roneous in  respect  to  exemplary  damages. — St. 
Louis  Southwestern  Ry.  Co.  t.  Myzell  (Ark.) 
203. 

•In  an  action  for  personal  injuries,  the  jury 
held  properly  permitted  to  determine  from  their 
own  general  knowledge  what  the  medical  serv- 
ices would  cost  plaintiff. — St.  Louis,  I.  M.  & 
S.  Ry.  Co.  v.  Stell  (Ark.)  876. 

Statement  of  evidence  admissible  on  the  mat- 
ter of  mental  anguish. — Western  Union  Tele- 
graph Co.  V.  Williams  (Ky.)  651. 

Instructions  as  to  parts  injured  held  jastified 
in  an  action  by  a  passenger  against  carrier. — 
Gerhart  t.  Metropolitan  St.  Ry.  Co.  (Mo.  App.) 
12. 

•The  compensation  to  be  awarded  in  a  per- 
sonal injury  action  is  peculiarly  within  the  i)rov- 
ince  of  the  jury.— Barree  v.  City  of  Cape  Girar- 
deau (Mo.  App.)  724. 

•Where  the  evidence  on  the  issue  of  the  ex- 
tent of  a  i^rsonal  injury  is  conflicting,  the 
question  of  its  extent  is  ior  the  jury. — Barree 
T.  City  of  Cape  Girardeau  (Mo.  App.)  724. 

The  law  infers  bodily  pain  and  suffering,  in- 
jury to  the  feelings,  and  mental  anguish  from 
personal  injury. — Stewart  v.  Watson  (Mo.  App.) 
762. 

In  an  action  by  a  nonunion  man  against  union 
men  for  his  discharge  from  various  employ- 
ments because  of  their  wrongful  acts,  the  ques- 
tion whether  the  acts  of  defendant  were  mali- 
cious held  for  the  jury.— Carter  v.  Oster  (Mo. 
App.)  995. 

In  an  action  against  carriers  for  injury  to 
a  live  stock  shipment,  held'  error  to  direct  the 
jury  to  return  a  verdict  not  exceeding  a  sjfeci- 
fied  sum  on  finding  for  plaintiff. — Missouri,  & 
T.  Ry.  Co.  of  Texas  v.  Rich  (Tex.  Civ.  App.) 
114. 

Evidence,  in  a  personal  Injury  action,  held  to 
authorize  the  jury  to  consider  mental  and  physi- 
cal pain  suffered  by  plaintiff.— Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Coleman  (Tex.  Civ.  App.)  690. 

In  an  action  by  a  passenger  for  assault  by 
the  company's  employes,  the  company,  under  a 
general  denial,  could  show  that  the  alleged  dam- 
ages were  not  caused  by  the  assault,  but  re- 
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suited  from  chronic  alcoholism.— Fielder  v.  St 
Louis,  B.  &  M.  Ry.  Co.  (Tex.  Civ.  App.)  699. 

In  a  personal  injury  action,  held  not  prej- 
udicial error  to  authorize  the  jury  to  consider 
plaintiffs  impaired  ability  to  "earn  money." — 
Dallas  Consol.  Electric  St.  Ry.  Co.  t.  Motwiller 
<Tex.  Civ.  App.)  794. 

Rule  respecting  right  of  one  to  recover  for  im- 
paired ability  to  earn  money  arising  from  per- 
sonal injury  stated.— Dallas  Consol.  Electric  St. 
Ry.  Co.  V.  Motwiller  (Tex.  Civ.  App.)  794. 

'Evidence  held  to  show  impairment  of  a  wo- 
man's earning  capacity  from  a  personal  injuiy. 
—Dallas  Consol.  Electric  St.  Ry.  Co,  v.  Motwil- 
ler (Tex.  Civ.  App.)  794. 


DEATH. 

Applicability  of  instructions  to  case  In  action 

for,  see  Trial,  §  9, 
Construction  of  instructions  in  action  for,  see 

Trial,  |   12. 
Harmless  error  in  action  for,  see  Appeal  and 

Error,  §  20. 
Liability  for  death  caused  by  operation  of  rail- 
road, see  Railroads,  ${  7,  9. 
Liability  of  master  for  death   of  servant,  see 

Master  and  Servant,  §§  3,  6,  8,  10,  11. 
Of  party  to  action  ground  for  abatement,  see 

Abatement  and  Revival,  i  1. 
Res  gestss  in  action  for,  see  Evidence,  J  3. 
Review  of  questions  of  fact  in  action  for,  see 

Appeal  and  Error,  }  16. 

S  1.    Aotions  for  oanalmg  death. 

•At  common  law  no  right  of  action  existed 
for  the  death  of  a  human  being.— Earnest  v. 
St.  Lonis,  M.  &  S.  E.  R.  Co.  (Ark.)  141. 

*A  death  action  accruing  in  Missouri  brought 
in  Arkansas  under  Missouri  Rev.  St.  1899,  ( 
2864  (Ann.  St.  1906,  p.  1637),  but  barred  in 
Missouri  because  not  brought  within  a  year._  as 
expressly  required  by  section  2808  (page  1652), 
held  not  maintainable  in  Arkansas. — Earnest  v. 
St.  Louis,  M.  &  S.  B.  R.  Co.  (Ark.)  141. 

♦Decedent's  widow's  and  children's  pecuniary 
loss  through  his  death  is  the  probable  aggre- 
gate amount  of  his  contributions  to  them,  re- 
duced to  present  value. — Kansas  City  Southern 
Ry.  Co.  V.  Henrie  (Ark.)  907. 

♦Thirty-two  thousand  five  hundred  dollars  re- 
covery for  a  railway  conductor's  death  held  ex- 
cessive by  $7,500.— Kansas  City  Southern  Ry. 
Co.  V.  Henrie  (Ark.)  967. 

♦Under  Kirby's  Dig.  §  6290.  all  decedent's 
heirs  at  law  held  required  to  join  in  an  action 
for  his  negligent  death,  where  there  is  no  per- 
sonal representative.— Kansas  City  Southern  Ry. 
Co.  V.  Henrie  (Ark.)  967. 

♦An  instruction,  in  an  action  for  negligent 
death,  on  measure  of  damages,  held  not  er- 
roneous.—Kansas  City  Southern  Ry.  Co.  v. 
Henrie  (Ark.)  967. 

Plaintiff's  testimony,  in  an  action  for  negli- 
gent death,  held  to  sufficiently  negative  the  ex- 
istence of  other  heirs,  etc.,  within  Kirby's  Dig. 
f  6290.— Kansas  City  Southern  By.  Co.  v. 
Henrie  (Ark.)  967. 

A  verdict  of  $4,000  for  death  of  a  healthy 
young  man  24  years  old  held  reasonable. — Gould 
Const.  Co.  V.  Childers'  Adm'r  (Ky.)  622. 

♦In  a  death  action,  plaintiff  is  not  bonnd  to 
produce  eyewitnesses,  but  it  is  sufficient  to  prove 
circumstances  which  indicate  that  it  might  be 
ascribed  with  reasonable  probability  to  the  caus- 
es alleged.— Yongue  v.  St  Louis  &  S.  F.  R.  Co. 
(Mo.  App.)  98.5. 

♦Evidence  held  to  warrant  a  verdict  finding 
that  decedent  was  killed  by  the  fall  of  a  counter- 
balance weight  attached  to  a  dummy  elevator. — 


Winkle  r.  George  B.  Peck  Dry  Goods  Co.  (Mo, 
App.)  1026. 

♦Measure  of  damages  for  the  death  of  a  child 
determined.— Galveston,  H.  &  N.  By.  (jo.  t.  Olds 
(Tex.  Civ.  App.)  787. 

In  an  action  for  the  negligent  death  of  a  child, 
the  refusal  to  give  a  certain  charge  on  the 
measure  of  damages  held  reversible  error. — Gal- 
veston, H.  &  N.  Ry.  Co.  T.  Olds  (Tex.  Civ.  App.) 

787. 

♦In  an  action  by  parents  for  the  death  of  a 
child,  a  verdict  held  not  excessive.— Galveston, 
H.  &  N.  By.  Co.  v.  Olds  (Tex.  Civ.  App.)  787. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy; Fraudulent  Conveyances;  Inaol- 
vency. 

DECEDENTS. 

£}state8.  Bee  Descent  and  Distribution;  Ex- 
ecutors and  Administrators. 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  Witnesses,  {  1. 


See  Fraud. 


DECEIT. 


DECLARATION. 


In  pleading,  see  Pleading,  f  2. 

DECLARATIONS. 

Ab  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  §  6. 
As  evidence  of  marriage  relation,  see  Marriage. 
Dying  declarations,  see  Homicide,  {  7, 

DEDICATION. 

i  1.     Katnre  and  reqnliltee, 

♦Land  may  be  dedicated  to  the  pnblie  for  « 
cemetery,  and  a  common-law  dedication  is  suffi- 
cient, which  upon  acceptance  precludes  the  own- 
er from  his  former  rights  over  the  land. — Tracy 
V.  Bittle  (Mo.)  45. 

Facts  held  to  show  a  common-law  dedication 
of  land  as  a  public  burying  ground  and  its  ac- 
ceptance and  use  by  the  public—- Tracy  v.  Bit- 
tie   (Mo.)   45. 

♦Rule  as  to  liability  of  municipalities  for  con- 
dition of  dedicated  streets  stated.— Atkinson  v. 
City  of  Nevada  (Mo.  App.)  1022. 

J   2.    Operation  and  effect, 

A  person  having  near  relatives  buried  in  a 
graveyard  dedicated  to  the  public  for  bnrial 
purposes  has  a  peculiar  right  in  its  mainte- 
nance for  the  public  use  and  in  preventinp  an 
obstruction  to  the  public  use  and  may  maintain 
a  suit  to  enjoin  an  unwarranted  interference 
with  it— Tracy  v.  Bittle  (Mo.)  45. 

♦A  cemetery  was  not  abandoned,  where  most 
of  the  bodies  buried  there  had  not  been  removed, 
and  it  was  still  known  as  a  burying  ground, 
though  no  further  interments  were  made  and 
the  place  had  been  allowed  to  remain  uncared 
for.— Tracy   v.    Bittle   (Mo.)   45. 

♦Where  land  has  been  dedicated  to  the  pnblie 
tor  cemetery  purpose^,  if  there  be  an  abandon- 
ment of  the  graveyard,  the  right  of  the  pub- 
lic, wliich  is  in  the  nature  of  an  easement 
ceases,  and  the  land  reverts  to  the  original 
owner  or  his  grantees. — Tracy  T.  Bittle  (Mo.) 
45. 


♦Point  annotated.    See  ayllabiia. 
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DEEDS. 

Acknowledgment  of  exe<*i]tion,  see  Acknowledg- 
ment. 

Gancellatioii,  see   Cancellation  of  Instruments. 

Cancellation  of  deed  giving  life  estate,  see  Life 
Estates. 

Covenants  in  deeds,  see  Covenants. 

In  fraud  of  creditors,  see  Fraudulent  Convey- 
ances. 

In  trust,  see  Trusts,  ))  1. 

Parol  or  extrinsic  evidence,  see  Evidence,  I  8. 

Priority  between  deed  and  mortgage,  see  Mort- 
gages, f  1. 

Reformation,  see  Reformation  of  Instruments. 

Deed*  hy  or  to  particular  clone*  of  periont. 
See  Counties,  |  3 ;   Guardian  and  Ward,  {  1. 

Deedt  of  particular  »peciet   of,   or  estatet   or 

intereit  in.  property. 
See  Easements,  {  1 ;    Homestead,  t  2. 

Particular  clatsei  of  deedi. 
Partition  deeds,  see  Partition,  {  1. 
Tax  deeds,  see  Taxation,  §  4. 
Trust  deeds,  see  Mortgages. 

S   1.    Beqnisltea  and  Talldfty. 

*A  grantee  of  one  without  title  or  interest  in 
the  land  conveyed  acquires  no  interest  therein. 
—Frank  Kendall  Lumber  Co.  t.  Smith  (Ark.) 
am 

*It  is  not  necessary  that  a  grantee  in  a  deed 
be  mentioned  by  name,  and,  wnere  the  designa- 
tion is  safficient  to  identify  the  person  intend- 
ed, the  deed  is  effectual. — Clark  t.  Northern  Coal 
ft  Coke  Co.  (Ky.)  629. 

A  deed  held  delivered,  vesting  a  fee  subject  to 
the  grantor's  life  estate,  where  he  gave  it  to  a 
third  person  to  record  on  his  death. — Cook  v. 
Newby  (Mo.)  272. 

One  who  has  been  induced  by  fraud  to  execute 
an  unacknowledged  deed  of  a  railroad  right  of 
way  cannot  recover  the  value  of  the  land  and 
the  damages  caused  thereby  without  first  ob- 
taining the  cancellation  of  the  deed. — Graves 
V.  St.  Louis,  M.  &  S.  E.  Ry.  Co.  (Mo.  App.) 
73& 

The  deed  held  not  void  for  uncertainty  in  de- 
■cribing  the  land.— Hardin  County  v.  Nona  Mills 
C3o.  (Tex.  Civ.  App.)  822. 

i   2.    Recording  and  reslatratlon. 

Plaintiff  not  being  injured  thereby  held  not 
entitled  to  complain  of  the  recording  of  a  deed, 
in  breach  of  trust,  vesting  title  in  the  grantee 
subject  to  the  grantor's  life  estate.— Cook  v. 
Newby  (Mo.)  272. 

I  3.     Constmotlon  and  operation. 

*A  deed  construed,  and  held  to  vest  no  part  of 
the  property  conveyed  in  the  wife  of  the  grantee. 
—Clark  V.  Northern  Coal  &  Coke  Co.  (K^.)  629. 

*A  deed  must  be  construed  to  effectuate  the 
intention  of  the  parties,  and  the  proper  con- 
struction of  a  deed  depends  on  all  its  provi- 
sions.—Clark  V.  Northern  Coal  &  Oke  Co.  (Ky.) 
629. 

The  common-law  rule  as  to  conveyances  of  a 
life  estate  to  another,  with  remainder  to  the 
heirs  of  the  grantor,  held  not  affected  by  Ky. 
St.  1903,  §  2345.— Mayes  v.  Kuykendall  (Ky.) 
673. 

A  conveyance  by  a  husband  to  his  wife  held 
to  vest  a  life  estate  in  the  wife,  with  reversion 
in  the  husband.— Mayes  v.  Kuykendall  (Ky.) 
673. 

*Rule  respecting  construction  of  deeds  stated. 
—Williams  v.  GrSnm  (Ky.)  839. 


•A  deed  construed  to  convey  a  life  estate  to 
•the  grantor's  daughter,  with  vested  remainder 
to  her  children.— Williams  v.  Grimm  (Ky.)  839. 

'Where  a  grantor  conveyed  land  to  his  five 
daughters  by  name,  and  the  heirs  of  their  body 
forever,  the  daughters  took  a  life  estate  by 
virtue  of  the  statute  abolishing  fee  tails,  with  a 
remainder  over  to  their  respective  children.— 
Charles  t.  White  (Mo.)  645:  Same  v.  Neill. 
Id. 

The  recital  of  the  consideration  for  a  deed 
held  not  to  include  a  special  deposit  with  the 
grantor.— Stevens  v.   Stevens  (Mo.   App.)  35. 

A  deed  construed,  and  held  not  to  pass  inter- 
est of  the  grantor  in  certain  standing  timber.— 
Thompson  v.   Cline  (Tex.  Civ.  App.)  101. 

Authority  of  one  to  convey  county  land  as 
agent  for  the  county,  aa  recited  in  the  deed, 
will  be  presumed,  where  the  county  records 
have  been  destroyed,  and  where  the  deed  was 
executed  38.years  ago.— Hardin  County  v.  Nona 
Mills  Co.  (Tex.  Civ.  App.)  822. 

Evidence  held  to  identify  land  in  suit  as  that, 
intended  to   be  conveyed  by  a  certain  deed. — 
Hardin  County  v.  Nona  Mills  Co.  (Tex.  Civ. 
App.)  822. 

Where  a  deed  contains  an  accurate,  but  gnn- 
eral,  description  of  land,  extrinsic  evidence  is 
admissible  to  identify  it— Hardin  County  v. 
Nona  Mills  Co.  (Tex.  Civ.  App.)  822. 

I  4.     Pleadlnac  and  eTldemoe. 

'Evidence  in  an  action  to  recover  land  held 
to  disprove  plaintiffs'  claim  that  their  grand- 
mother executed  a  deed,  under  which  they  claim. 
-Reaves  v.  Baker  (Ky.)  609. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

Judgment  by,  see  Judgment,  {  2. 

DELAY. 

In  delivery  of  shipment  of  live  stock,  see  Car- 
riers, {  3. 

In  transmission  of  telegram,  see  Telegraphs  and 
Telephones,  {  1. 

Laches,  see  Ejqnity,  {  2. 

DELEGATION. 

Of  duties  of  master,  see  Master  and  Servant, 
8  4. 

DELIVERY. 

Of  deed,  see  Deeds,  {  1. 

Of  goods  by  carrier,  see  Carriers,  {  2. 

Of  goods  sold,  see  Sales,  §S>  1,  3. 

Of  goods  to  carrier,  see  Carriers,  {  2. 


DEMAND. 

For  imyment  of  bill  or  note,  see  Bills  and  Notes, 

DEMONSTRATIVE  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  |  6. 

DEMURRER. 

In  pleading,  see  Pleading,  {  4. 
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DENIALS. 

In  pleading,  see  Pleading,  t  8. 

DE  NOVO. 

Trial   de  novo   on   appeal   from   Justice   court, 
see  Justices  of  the  Peace,  {  2. 


DEPOSITARIES. 

Under  Ky.  St.  1903,  S  4682,  in  the  absence 
of  an  agreement  fixing  the  termination  of  a 
bank's  relation  as  state  depository,  it  continues 
during  the  mutual  will  of  state  treasurer  and 
the  bank. — State  Nat.  Bank  t.  Oommonwealth 
(Ky.)  678. 

An  agreement  appointing  a  bank  state  de- 
pository held  terminable  only  on  notice  of  elec- 
tion to  withdraw  by  the  state  treasurer,  or 
by  a  similar  notice  and  tender  of  the  deposit  by 
the  bank.— State  Nat.  Bank  t.  Commonwealtn 
(Ky.)  678. 

A  renewal  bond  of  state  depository,  under  Ky. 
St.  1903,  §  4693,  does  not  reliere  the  obligors 
iu  a  former  bond  from  full  liability.— State  Nat. 
Bank  t.  Commonwealth  (Ky.)  678. 

A  state  depository  under  Talid  bond  to  pay 
the  state  interest  on  deposits  held  not  relieved 
from  such  obligation  because  of  its  refusal 
to  renew  its  existing  bond  during  a  contest  for 
the  oflice  of  State  Treasurer.— State  Nat.  Bank 
T.  Commonwealth  (Ky.)  678. 


DEPOSITIONS. 

I, 

See  Witnesses. 

Eividence  affecting  credibility  of,  see  Witnesses, 

§  3. 
Grant  of  continuance  to  take,  see  Continuance. 
Recepti(Hi  at  trial,  see  Trial,  (  3. 

*It  is  within  the  discretion  of  the  trial  court 
to  permit  the  reading  of  a  deposition,  as  against 
the  objection  that  some  of  the  interrogatories 
are  leading.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Stell  (Ark.)  876. 

The  exclusion  of  the  deposition  of  a  party 
taken  at  the  instance  of  the  adverse  party 
held  erroneous,  though  the  testimony  in  the  dep- 
osition related  to  a  transaction  between  the 
party  and  a  deceased  person  under  whom  the 
adverse  party  claimed.— Ivy  v.  Ivy  (Tex.  Civ. 
App.)   110. 

An  error  in  excluding  the  deposition  of  a 
party  taken  at  the  instance  of  the  adverse  i>arty 
held  not  cured,— Ivy  v.  Ivy  (Tex.  Civ.  App.) 
110. 

*Au  objection  that  the  answers  of  a  witness 
testifying  by  deposition  were  not  responsive  to 
the  questions,  not  made  before  trial  on  notice 
to  the  adverse  party  was  not  available  on  the 
trial.— Kaack  v.  Stanton  (Tex.  Civ.  App.)  702. 


DESCENT  AND  DISTRIBUTION. 

See  Curtesy:  Dower:  Executors  and  Adminis- 
trators;   Homestead,  {  3;    Wills. 

Estoppel  against  infant  to  claim  inheritance,  see 
Infants,  1  2. 

S   1.    Nature  and  ooiurae  la  ceneraL 

A  citizen  of  Virginia  who  entered  the  military 
service  of  Texas  in  her  war  for  independence, 
and  who  died  in  her  service,  was  at  the  time 
of  bis  death,  a  citizen  of  Texas,  and  his  estate 
descended  in  accordance  with  the  laws  of  Texas. 
—Waterman  v.  Charlton  (Tex.  Civ.  App.)  779. 


i  2.    Periom  entitled  and  tlieiv  veapae- 
tlve  akares. 

*Under  Kirby's  Dig.  i  8020,  the  rights  of  a 
pretermitted  child  or  its  issue  held  not  affected 
by  a  sale  under  the  will.— Rowe  v.  Allison  (Ark.) 
395. 

•Kirby's  Dig.  {  8020,  held  intended  to  give  s 
pretermitted  child  such  share  as  he  would  have 
received  had  there  been  no  will. — Rowe  v.  Alli- 
son (Ark.)  395. 

A  common-law  wife  is  entitled,  on  the  death 
of  the  husband,  to  all  the  property  rights  ac- 
corded a  widow  who  had  been  married  by  cere- 
mony.—Davis  V.  Stouffer  (Mo.  App.)  282. 

Under  Rev.  St.  1895,  art.  1689,  the  right  ac- 
quired by  a  judgment  for  plaintiff  suing  for  a 
personal  injury  fteM  to  pass  on  his  death  in- 
testate to  his  wife  and  children. — Binyon  v. 
Smith  (Tex.  Civ.  App.)  138. 

i  3.     BiKhU  and  UablUtlea  «t  beln  and 
dletrlbntees. 

The  remedy  of  a  pretermitted  child  by  scire 
facias  provided  by  Kirby's  Dig.  S  8021.  held 
not  ezduaive.- Rowe  v.  Allison  (Ark.)  395. 

DESCRIPTION. 

Of  devisees  or  legatees  in  will,  see  Wills,  §  6. 
Of  land  conveyed,  see  Deeds,  f  1. 
Of   property    conveyed,    see   Boundaries,   |    1; 
Deeds,  §  3. 

DETINUE. 

See  Replevin. 

For  pledged  property,  see  Pledges. 

DEVISES. 

See  Wills. 

DILATORY  PLEAS. 

See  Pleading,  f  <t. 

DIRECTING  VERDICT. 

In  civil  actions,  see  Trial,  |  5. 

DISABILITIES. 

Contributory  negligence  of  persons  under  di» 

"■_■■_        '  Z. 

Effect  on  limitation,  see  Limitation  of  Action* 


ability,  see  Negligence,  8  3. 
Sffect  on  limitation,  see  Lin 
i  2. 

Particular  claiiei  of  pertoni. 
See  Infants,  {  1. 

Attorneys,  see  Attorney  and  Client,  J  1. 
Married  women,  see  Husband  and  Wife,  |  3 

DISBARMENT. 

Of  attorney,  see  Attorney  and  Client,  {  1. 

DISCHARGL 

From  employment,  see  Master  and  Servant,  {{ 

1,  13.      ■ 
Of  jury,  see  Trial,  {  13. 

From  indeitedtieti,  obUgaUon,  or  UdbiUtp. 

See  Bankruptcy,  f  2;  Compromise  and  Settle- 
ment. 

Liability  aa  surety,  see  Principal  and  Surety, 
I  2 

DISCLAIMER. 

As  estoppel,  see  Ektoppel,  i  1. 
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DISCONTINUANCE. 

Ot  action,  see  Dismissal  and  Nonsuit,  |  1. 

DISCOVERY. 

i    1.    Under  statutory  proTislona. 

TJnder  Civ.  Code  Prac.  |  606,  snbeec.  8,  held, 
defendant  had  a  right  to  take  plaintifTa  deposi- 
tion.—Western  Union  Telegraph  Co.  v.  Wil- 
liams (Ey.)  651. 

DISCRETION  OF  COURT. 

Admission  in  prosecution  for  homicide  of  tran- 
script of  testimony  at  coroner's  inquest,  see 
Homicide,  {  8. 

Admission  of  deposition,  see  Depositions. 

Allowance  of  alimony,  see  Divorce,  {  4. 

Comi»etency  of  experts,  see  Evidence,  {  9. 

Dismissal  of  appeal  from  justice  court,  see  Jus- 
tices of  the  Peace,  i  2. 

Oiant  or  refusal  of  continuance,  see  Continu- 
ance. 

Reception  of  evidence,  see  Trial,  !  3. 

Review  in  civil  actions,  see  Appeal  and  Error, 
f  16. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  §  10. 

Dismissal  of  suit  to  vacate  judgment,  see  Judg- 
ment, {  6. 

{    1.    Volnntary. 

•Under  Civ.  Code  Prac.  I  871,  the  court,  after 
sustaining  a  motion  to  find  for  defendants,  and 
before  the  case  is  finally  submitted,  may  dismiss 
without  prejudice  on  plaintiff's  motion. — Wilson 
v.  Sullivan  (Ky.)  1120. 

DISORDERLY  CONDUCT. 

See  Breach  of  the  Peace. 

DISQUALIFICATION. 

Of  judge,  see  Judges,  $  2. 

DISSOLUTION. 

Of  partnership,  see  Partnership,  {  3. 

DISTRIBUTION. 

Of  assets  of  partnership  on  dissolution,  see 
Partnership,  §  3. 

Of  estate  of  decedent,  see  Descent  and  Distribu- 
tion. 

Of  estate  of  insolvent,  see  Insolvency,  §  1. 

Of  proceeds  of  property  fraudulently  convey- 
ed, see  Fraudulent  Conveyances,  §  3. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Mandamus  to  compel  county  attorney  to  in- 
stitute criminal  prosecution,  see  Mandamus, 
{  2. 


DITCHES. 


See  Drains. 


DIVORCE. 


Appointment  of  receiver,  see  Receivers,  |  2. 
As  affecting  homestead  rigjits,  see  Homestead, 

I  4. 
Iiien  of  judgment  for  alimony,  see  Judgment, 

i  11» 


t   1.    Oromida. 

•A  husband  held  entitled  to  a  divorce  on  the 
ground  of  the  unchastity  of  the  wife. — Kerby 
V.  Kerby  (Ky.)  927. 

{   2.    Defenses. 

A  wife  held  to  have  condoned  the  offense  of 
mistreatment— Shlrey  y.  Shirey  (Ark.)  369. 

Continued  cohabitation  will  condone  acts  of 
cruelty  as  well  as  any  other  ground  for  divorce, 
except  where  the  life  or  health  of  the  innocent 
I>arty  is  involved  or  where  cohabitation  is  con- 
tinued without  separation  in  the  hope  of  bet- 
ter treatment— Shirey  v.  Shlrey  (Ark.)  369. 

*A  voluntary  resumption  of  cohabitation  by 
the  innocent  spouse  after  separation  on  ac- 
count of  cruel  conduct  constituting  grounds 
for  divorce  operates  to  condone  the  cruelty. — 
Shirey  v.  Shirey  (Ark.)  369. 

*A  husband,  who,  with  knowledge  of  his  wife's 
adultery,  induced  her  to  dismiss  a  suit  by  her 
for  divorce  by  promising  to  take  her  back  again 
as  his  wife,  condoned  the  wrong. — Shirey  v. 
Shirey  (Ark.)  369. 

{  3.     Jnriadletlon,   prooeedlnga,   and   re> 
Ilef. 

Reversal  of  a  decree  in  a  divorce  suit  sets 
aside  a  provision  therein  inserted  by  consent  of 
parties.— Strickland  v.  Strickland  (Ark.)  197. 

•Under  Ky.  St.  1903,  §  2117,  plaintifE  held  en- 
titled to  a  divorce  on  the  ground  of  abandon- 
ment—Burton V.  Burton  (Ky.)  1102. 

Where  plaintiff  in  divorce  alleged  he  was  a 
resident  of  B.  county,  on  proof  that  he  was  a 
resident  of  J.  county,  the  suit  was  properly  dis- 
missed.—Lagerholm  v.  Lagerholm  (Mo.  App.) 
720. 

The  invalidity  of  a  portion  of  a  judgment  in 
an  action  for  divorce  held  not  to  affect  the 
validity  of  another  portion  thereof.— Sykes  v. 
Speer  (Tex.  Civ.  App.)  422. 

f  4.    AllmonT,  allowanoes,   and  dlapoal- 
tlon   of   property. 

•The  allowance  of  attorneys'  fees  in  a  suit  by 
a  wife  for  divorce  is  within  the  discretion  of  the 
court  in  view  of  all  the  circumstances.— Shirey 
V.  Shirey  (Ark.)  369. 

An  independent  suit  for  alimony  may  be 
maintained,  and  where  a  decree  for  divorce  is 
denied  because  of  condonation  alimony  may  be 
awarded  to  the  wife  for  her  maintenance  where 
the  husband  refuses  to  support  her. — Shirey  v. 
Shirey  (Ark.)  369. 

The  amount  of  alimony  awarded  a  wife  who 
is  denied  a  divorce  is  within  the  discretion  of 
the  court  after  considering  the  husband's  abili- 
ty to  pay,  the  station  in  life  of  the  parties,  and 
the  conduct  of  the  wife  bearing  on  the  cause  of 
separation.- Shirey  v.  Shirey  (Ark.)  369. 

Where  alimony  is  awarded  to  a  wife  who  is 
denied  a  divorce,  the  allowance  should  be  a 
continuing  one  for  periodical  payments. — Shirey 
V.  Shirey  (Ark.)  3^. 

Defendant  purchasing  with  his  own  money  a 
note  which  had  been  assumed  by  plaintiff  and 
her  husband,  without  any  agreement  between 
himself  and  plaintiff's  husband,  held  not  a  trus- 
tee for  the  husband.— Prather  v.  Hairgrove  (Mo.) 
552. 


In  an  action  to  have  a  deed  to  defendant, 
executed  by  plaintiffs  husband,  set  aside  as 
made  to  deprive  plaintiff  of  her  interest  in  the 
land,  evidence  held  not  sufficient  to  justify  set- 
ting it  aside.— Prather  v.  Hairgrove  (Mo.)  552. 

The  fact  that  a  petition  for  a  receiver  may 
show  upon  its  face  that  defendant  has  an  inter- 
est in  the  real  property  involved  in  the  suit,  and 
that  he  has  been  enjoined  from  disposing  of 
sufficient  of  it  to  protect  plaintiff,  held  not  to 
defeat  plaintiffs  right  to  have  a  receiver  to 
•Point  annotated.   Bee  ayllabiu. 
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take  charge  of  the  personal  property.— Shaw  ▼. 
Shaw  (Tex.  Civ.  App.)  124. 

The  rifrhts  given  in  divorce  cases  by  statute 
to  seque-strate  the  property  and  to  an  injunction 
to  restrain  defendant  from  disposing  of  the 
property  held  not  exclusive  and  to  preclude  the 
appointment  of  a  receiver. — Shaw  v.  Shaw  (Tex. 
Civ.  App.)  124. 

Under  Rev.  St  1895,  art.  1465,  relating  to  ap- 
pointment of  receivers,  and  article  298."),  giving 
the  court  power  to  make  necessair  orders  re- 
specting property  and  parties  pending  divorce, 
held,  that  a  wife  in  an  action  for  a  divorce  and 
to  establish  her  separate  interest  in  property 
held  by  her  husband  was  entitled  to  a  receiver 
of  the  property.— Shaw  v.  Shaw  (Tex.  Civ.  App.) 
124. 

i   5.    Onatody  and  snpport  of  eUldren. 

A  judgment  of  divorce  awarding  to  the  wife 
the  custody  of  the  children  held  a  mere  judicial 
determination  that  she  shall  have  the  preference 
legal  right  to  their  custody.— Sykes  v.  Speer 
(Tex.  Civ.  App.)  422. 

DOCUMENTS. 

Ab  evidence  in  civil  actions,  see  Evidence,  S  7. 

DOWER. 

See  Curtesy. 

Cancellation   of  deed   conveying   dower   rights, 
see  Cancellation  of  Instruments,  §  2. 

i  1.    Inchoate  Interest. 

*A  bill  of  sale  executed  by  a  husband  held  m 
fraud  of  his  wife's  dower  rights,  and  void  as  to 
her.— Smith  T.  Lamb  (Ark.)  884. 

DRAINS. 


Decisions   reviewable   in  drainage  proceedings, 

see  Appeal  and  Error,  J  1. 
In  cities,  see  Municipal  Corporations.  J_  10. 
Laws   relating   to   as   delegation   of   legislative 

power,  see  Constitutional  Law,  §  2. 

i    1.    Establishment  and  maintenanoe. 

In  proceedings  to  establish  a  drainage  ditch, 
the  refusal  of  the  county  court  to  permit  two 
of  the  three  reviewers  to  file  a  report  held  not 
to  affect  the  substantial  rights  of  the  parties.— 
Bennett  v.  Knott  (Ky.)  849. 

Under  Ky.  St.  1903,  §  448.  a  report  by  two 
of  three  reviewers,  in  proceedings  for  the  es- 
tablishment of  a  drainage  ditch.  Is  valid.— Ben- 
nett V.  Knott  (Ky.)  849. 

Motions  In  proceedinjjs  in  the  circuit  court 
to  establish  a  drainage  ditch  held  made  too  late. 
—Bennett  v.  Knott  (Ky.)  849. 

Whether  a  proposed  drainage  ditch  will  be  a 

?iublic  utility  and  a  benefit  to  the  lands  assessed 
or  the  construction  thereof  is  for  the  jury. 
—Bennett  v.  Knott  (Ky.)  840. 

In  proceedings  to  establish  a  drainage  ditch, 
it  is  not  error  to  refuse  to  charge  the  jury  to 
consider  in  reaching  their  verdict  the  fact  that 
the  parties  liable  for  the  costs  of  the  construc- 
tion would  have  to  be  at  the  expense  of  keeping 
the  ditch  open.- Bennett  v.  Knott  (Ky.)  849. 

A  provision  in  a  judgment  establishing  a 
drainage  ditch  held  not  final,  so  as  to  be  re- 
vlewable.— Bennett  v.  Knott  (Ky.)  849. 

The  court  on  appeal  in  proceedings  to  estab- 
lish a  drainage  ditch  held  not  entitled  to  pass  on 
a  question  affecting  an  individual  not  a  party 
In  the  circuit  court  nor  to  the  appeal.— Bennett 
V.  Knott  (Ky.)  849. 

The  court  on  appeal  from  a  judgment  of  the 
circuit  court  in  proceedings  to  establLsh  a  drain- 

*  Point  annotated, 


age  ditch  held  not  authorized  to  consider  wheth- 
er the  county  court  committed  error  on  points 
not  urged  in  the  circuit  court. — Bennett  v. 
Knott  (Ky.)  849. 

In  proceedings  to  establish  a  drainage  ditch 
held  improper  to  tax  as  a  part  of  the  costs  at- 
torney's fees.— Bennett  v.  Knott  (Ky.)  849. 

{   2.   AsseMuents  and  speoial  taxes. 

The  provisions  of  Const,  art.  16,  i  5,  regarding 
taxation,  do  not  apply  to  assessments  for  public 
improvements  levied  by  the  General  Assembly 
or  authorized  by  it.— Caton  v.  Western  Claj 
Drainage  Dist  (Ark.)  145. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  {  5. 

DYING  DECLARATIONS. 

See  Homicide,  {  7. 

EASEMENTS. 

Public  easement,  see  Dedication;   Highway*. 

(    1.    Creation,   ezlstenoe.    and   termlna- 
tlen. 

•A  passway  held  acquired  by  prescription. — 
Vance  v.  Adams  (Ky.)  927. 

*An  owner,  closing  a  passway  over  his  land, 
held  required  to  show  that  the  uninterrupted  en- 
joyment of  the  same  for  more  than  15  years  was 
not  exercised  under  claim  of  right. — Vance  v. 
Adams  (Ky.)  927. 

{    2.    Extent  of  right,  use,  and  obstmo- 
tlon. 

♦An  owner  through  whose  land  a  passway  has 
been  acquired  by  prescription  held  required  to 
apply  to  the  county  court,  under  Ky.  St.  190,3, 
§  4289,  for  an  alteration  thereof.— Vance  v. 
Adams  (Ky.)  927. 


EJECTION. 

Of  passenger,  see  CiarrieiB,  {  10. 

EJECTMENT. 

See  Trespass  to  Try  lltle. 

Applicability  of  instructions  to  case,  see  Trial, 

|9. 
I   1.    Kight  of  action  and  defenses. 

♦A  landowner  who  stands  by  and  sees  a  rail- 
road constructed  on  his  land  by  a  company  hav- 
ing the  power  of  eminent  domain  without  pre- 
venting the  construction  acquiesces  therein  and 
cannot  recover  the  land  in  ejectment— Union 
Sawmill  Co.  v.  Felsenthal  Land  &  Townsite  Co. 
(Ark.)  205. 

Where  land  is  taken  by  a  private  corporation 
not  pos.seBsing  the  right  of  eminent  domain  and 
a  tramroad  is  built  thereon  to  be  used  m  the 
private  business  of  the  corporation,  possession 
of  the  land  may  be  recovered  on  nonperformance 
of  a  condition  precedent  to  conveyance  of  the 
land  by  the  owner.— Union  Sawmill  Co.  v.  Fel- 
senthal Land  &  Townsite  Co.  (Ark.)  205. 

A  plaintiff  in  an  ejectment  suit  held  to  bear 
the  burden  of  proving  title  in  hunself.— Allen  ▼. 
Phillips  (Ark.)  403. 

§    2.    Pleading  and  evidence. 

In  an  action  to  recover  a  strip  of  land  as  a 
part  of  a  lot,  certain  evidence  held  admissible 
to  throw  light  on  which  party  was  entitled  to 
the  strip.— Tebbs  v.  Wiseman  (Ark.)   196. 

•Evidence  in  an  action  of  ejectment  held  to 
support  the  finding  for  plaintiff.— Union  Saw- 
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mill  Co.  V.  Felsenthal  Land  &  Townsite  Co. 
(Ark.)  205. 

It  is  immaterial  in  an  action  of  ejectment 
whether  a  promised  conyeyance  by  plaintiff  re- 
lied on  as  a  defense  was  to  be  made  to  defend- 
ant or  a  company  owned  by  practically  the  same 
persons  and  having  the  same  officers,  in  default 
of  performance  of  a  condition  precedent  to  the 
conveyance. — Union  Sawmill  Co.  v.  Felaenthal 
Land  &  Townsite  Co.  (Ark.)  205. 

Prima  facie  showing  of  title  under  a  deed  from 
the  commissioner  of  state  lands  held  overcome 
by  a  showing  that  a  sale  to  the  state  under 
overdue  tax  proceediuKs  was  never  confirmed  by 
the  court.— Allen  v.  Phillips  (Ark.)  403. 

No  question  as  to  decedent's  title  to  land  sned 
for  being  raised,  and  there  being  no  evidence 
that  be  left  children  other  than  plaintiffs,  his 
wife  being  dead,  or  that  he  disposed  of  the 
property,  plaintiffs  are  entitled  to  recover  from 
those  claiming  under  a  tax  sale.— Dunn  v.  Gar- 
nett  (Ky.)  841. 

I  3.     Trial,    Jndsmemt,    eaforeeiaent    of 
Judgment,  and  revlaw. 

In.<itmction  stating  the  issue  in  an  action  to 
recover  a  strip  of  land  as  a  part  of  a  lot  held 
sufficient.— Tebbs  v.  Wiseman  (Ark.)  196. 

In  ejectment,  the  court  held  required  to  sub- 
mit to  the  jury  the  issue  of  the  location  of  the 
original  bed  of  a  creek  forming  a  boundary  and 
adverse  possession  by  defeudant. — Hightower  v. 
Borden  (Ky.)  675. 

ELECTIONS. 

Local  option  elections,  see  Intoxicating  Idquors, 

Scope  and  extent  of  review  in  election  contest, 
see  Appeal  and  Error,  g  12. 

{  1.     BaUota. 

Ballots  which  were  not  on  plain  white  paper 
held  void  on  that  ground. — Catlett  v.  Knoxviile, 
S.  &  E.  Ry.  Co.  (Tenn.)  559. 

Under  Acts  Ex.  Sess.  1891,  p.  42,  c.  21,  as 
amended  by  Acts  1893,  p.  208,  c.  101,  ballots 
held  invalid  because  marked  improperly.— Catlett 
V.  Knoxviile,  S.  &  E.  Ry.  Co.  (Tenn.)  559. 

{   2.    Count  of  Totea,  retiims,  and  can- 

▼a«a. 
•Acts  1887,  p.  59,  c.  8,  §  9,  authorizing  coun- 
ties to  hold  elections  to  determine  whether  they 
shall  subscribe  for  stock  of  railway  companies, 
construed,  and  held  to  provide  for  subscriptions 
on  three-fourths  of  the  legal  votes  cast  at  the 
election  favoring  subscription.— Catlett  v.  Knox- 
viile, S.  &  B.  Ry.  Co.  (Tenn.)  559. 

f   3.    Oontesta. 

*In  the  absence  of  a  statute  providing  for 
the  contest  of  an  election  to  determine  whether 
a  county  shall  subscribe  to  the  stock  of  a  rail- 
way company,  a  proceeding  to  contest  it  should 
be  brought  in  the  chancery  court,  which  has 
jurisdiction  over  such  controversies. — Catlett  v. 
Knoxviile,  S.  &  E.  Ry.  Co.  (Tenn.)  559. 

•  'Under  Shannon's  Code,  |§  4887,  6063,  6074, 
the  circuit  court  held  to  possess  jarisdiction  of 
a  proceeding  to  contest  an  elertion  to  determine 
whether  a  county  should  subscribe  for  the  stock 
of  a  railway  company,  where  no  objection  was 
taken  by  demurrer.— Catlett  v.  Knoxviile,  S.  & 
E.  Ry.  Co.   (Tenn.)  559. 

ELECTRICITY. 

Negligence   of   master   in   use   of,    see   Master 
and   Servant,  |  4. 

•An  electric  light  company  held  not  liable  for 
the  death  of  a  trespasser  through  coming  in 
contact  with  a  live  wire,  charged  through  the 
failure  of  the  company  to  comply  with  city  or- 


dinances.—Burnett  V.  rt  Worth  Light  &  Power 
Co.  (Tex.)  1040. 

ELEVATORS. 

Liability  for  Injuries  to  passengers,  see  Car- 
riers, ^  8. 

Liability  of  master  for  negligent  construction 
of,  see  Master  and  Servant,  §  4. 

EMBEZZLEMENT. 

Power  of  corporate  officer  to  settle  for,  see  Cor- 
porations, {  4. 

♦Under  Ky.  St.  1903,  {§  1205,  4067,  4241,  a 
sheriff  embezzling  money  collected  from  taxpay- 
ers on  property  not  assessed  for  taxation  held. 
not  to  violate  section  1206.— Commonwealth  v. 
Alexander  (Ky.)  586. 

EMINENT  DOMAIN. 

Public  improvements  by  munidpalities,  see  Mu- 
nicipal Corporations,  §§  4-8. 

EMPLOYER'S  INDEMNITY  INSUR- 
ANCE. 

See  Insurance,  it  2,  9. 

EMPLOYES. 

See  Master  and  Servant. 

ENTRY. 

Re-entry  by  landlord,  see  Landlord  and  Ten- 
ant, f  6. 

ENTRY,  WRIT  OF. 

See  Ejectment. 

EQUITABLE  DEFENSES. 

In  action  at  law,  demurrer  to,  see  Pleading, 
§  4. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  i  1. 

EQUITY. 

Equitable  defenses  in  action  at  law,  see  Action, 
I  1. 

Equitable  defenses  in  action  at  law,  demurrer 
to,  see  Pleading,  i  4. 

Elquitable  estoppel,  see  Estoppel,  {  1. 

Le^al  or  equitable  nature  of  action,  see  Ac- 
tion, i  1. 

Notice  of  trial  in  general,  see  Trial,  {  1. 

Particular  suijecti  of  eguitahle  juritdietion  and 
equitable  remediei. 

See  Cancellation  of  Instruments;  Fraudulent 
Conveyances;  Injunction;  Nuisance,  SS  1,  2; 
Partition,  g  2;  Quieting  Title;  Receivers; 
Reformation  of  Instruments;  Specific  Per- 
formance ;    Trusts. 

Redemption  from  pledge,  see  Pledges. 

Relief  against  judgment,  see  Judgment,  §  6. 

Vacation  of  agreed  case,  see  Submission  of  Con- 
troversy. 

Review  on  appeal. 

Determination  and  disposition  of  cause  on  ap- 
peal, see  Appeal  and  Error,  {  24. 
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Presentation  of  rulings  in  appeal  record  for 
purpose  of  review,  see  Appeal  and  Error,  {  7. 

SoDpe  and  extent  of  review  in  general,  see  Ap- 
peal and  Error,  f  12. 

I  1.     Jnrisdlotioa,  prlnoiples,  and  max- 


Action  by  property  owners,  on  behalf  of 
themselves  and  others  interested,  to  restrain 
enforcement  of  cit^  ordinance,  held  within  the 
rule  that  equity  will  take  cognizance  of  a  con- 
troversy to  prevent  a  multiplicity  of  suits. — 
Brizzolara  v.  City  of  Ft  Smith  (Ark.)  181. 

•Equity  will  enforce  a  forfeiture  which  worlts 
equity  and  protects  the  rights  of  the  parties. — 
Cherokee  Const  Go.  v.  Bishop  (Ark.)  189. 

{    2.    Iiaohea  and  stale  demands, 

•Equity,  in  the  exercise  of  its  inherent  pow- 
er, may  refuse  relief  for  laches. — Jackson  v. 
Becktofd  Printing  &  Book  Mfg.  Co.  (Ark.)  161. 

•Equity  will  not  aid  in  enforcing  stale  de- 
mands where  the  party  seeking  relief  has  been 
guilty  of  negligence. — Stuckey  v.  Lockard  (Ark.) 
747;    Same  v.  Stephens,  Id. 

•Acquiescence  is  invoked  to  preclude  relief 
where  it  appears  that  a  party  acting  on  the 
assent  implied  therefrom  has  materially  chang- 
ed his  position. — Blackford  v.  Heman  Const 
Co.  (Mo.  App.)  287. 

•Laches  is  enforced  against  an  existing  right 
only  where  it  would  be  highly  unjust  and  in- 
equitable to  enforce  the  right,  notwithstanding 
laches.— Blackford  v.  Heman  Const  Co.  (Mo. 
App.)  287. 

f   3.    Parties  a«d  pro«eas. 

•In  chancery  suits,  all  persons  interested  in 
the  subject-matter  and  result  of  the  suit  must 
be  made  parties. — Collins  v.  Crawford  (Mo.) 
538. 

t  4.     Pleadlnc. 

If  it  appears  on  consideration  of  a  demur- 
rer that  a  complaint  in  equity  shows  no  cause 
of  action  either  at  law  or  in  equity,  the  court 
should  dismiss  the  complaint  or  authorize  an 
appropriate  amendment.— Rowe  v.  Allison  (Ark.) 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTABLISHMENT. 

Of  boundaries,  see  Boundaries,  |  2. 
Of  counties,  see  Counties,   {   1. 
Of  courts,  see  Courts,  |  2. 
Of  drains,  see  Drains,  |  1. 
Of  highways,  see  Highways,  {  1. 
Of  railroads,  see  Railroads,  {  2;    Street  Rail- 
roads, §  1. 
Of  trusts,  see  Trusts,  |  4. 
Of  will,  see  Wills,  i  4. 

ESTATES. 

Created  by  deed,  see  Deeds,  g  3. 
Created  by  will,  see  Wills,  {  5. 
Decedents'   estates,   see  Descent  and   Distribu- 
tion ;    Executors  and  Administrators. 
Estates  for  years,  see  Landlord  and  Tenant 
Tenancy  in  common,  see  Tenancy  in  Common. 
Trusts,  see  Trusts,  {  2. 

Particular  ettatet. 
See  Curtesy;    Dower;    Life  Elstates. 

ESTOPPEL 

Against  Infant,  see  Infants,  §g  1,  2. 
Against  insurance  agent  see  Insurance,  {  1. 
Against  married  woman,  see  Husband  and  Wife, 
{3. 


As  to  bonndaries,  see  Boundaries,  f  2. 

By  judgment,  see  Judgment,  U  9,  1(). 

Necessity  of  pleading  estoppel  by  judgment,  see 
Judgment,  {  13. 

Of  tenant  to  dispute  title  of  landlord,  see  Land- 
lord and  Tenant,  §  2. 

To  allege  error  on  appeal,  see  Appeal  and  Er- 
ror, I  13. 

To  avoid  or  forfeit  insurance  policy,  see  In- 
surance, i  6. 

To  deny  dedication,  see  Dedication,  $  1. 

To  recover  damages  caused  by  constructioil  of 
railroad,  see  Railroads,  }  2. 

{    1.    Eqnltable  estoppeL 

A  husband,  claiming  title  under  a  conveyance 
to  himself  and  wife  as  tenants  by  the  entireties, 
is  not  estopped,  after  the  death  of  the  wife, 
from  disputing  her  title  under  a  deed  executed 
by  one  having  no  title. — Robertson  t.  Robin- 
sou  (Ark.)  883. 

•A  matter  held  one  of  estoppel,  required  to 
be  set  up  by  answer  in  an  action  for  conversion. 
— Brocking  v.  O'Bryan  (Ky.)  631. 

•Generally  the  public  is  not  estopped  by  the 
mere  nonaction  of  the  public  officials.— Gull- 
foyle's  Ex'r  v.  City  of  Maysville  (Ky.)  666. 

Plaintiff  held  not  estopped  to  claim  the  land 
in  controversy,  but  covered  by  the  deed  to 
him.  by  the  fact  that  he  knew  of  defendant's  use 
thereof  for  a  road  when  he  acquired  title. — 
Rose  v.  Stephens  (Ky.)  676. 

Plaintiff  held  estopped  to  claim  land  deeded  to 
him  by  bis  father,  and  reconveyed  to  the  fa- 
ther, on  the  ground  that  he  was  under  age  when 
he  reconveyed. — Sackett  v.  Asher  (Ky.)  833. 

•Vendor,  who  accepted  order  on  third  persons 
for  price  of  the  land,  held  estopped  by  negli- 
gence to  recover  amount  thereof  of  purcnaser. — 
Collins  V.  Williamson  (Ky.)  1094. 

•That  plaintiff  was  induced  by  fraud  'lO  sur- 
render a  vendor's  lien  that  infants'  money  might 
l>e  invested  in  the  land  did  not  entitle  him  to 
subject  the  infants'  interest  to  the  payment  of 
the  debt  secured  by  the  lien. — Hotfil  v.  De- 
weese's  Trustee  (Ky.)  1095. 

•In  an  action  by  a  wife  for  conversion  of  a 
note,  payable  to  her  and  transferred  by  her  hus- 
band without  her  authority,  held,  that  she  was 
not  estopped  to  claim  the  note. — McMahon  t. 
Welsh  (Mo.  App.)  43. 

A  debtor  may,  by  acquiescence,  lose  his  right 
to  question  a  sale  of  his  collateral.— Tennent  v. 
Union  Cent.  Life  Ins.  Co.  (Mo.  App.)  754. 

The  ground  on  which  an  estoppel  in  pais  rests 
is  fraud  on  the  part  of  the  person  sought  to  be 
estopped. — Tennent  v.  Union  Cent  Life  Ins. 
Co.  (JIo.  App.)  754. 

•A  pledgor  held  not  estopped  to  attack  an  in- 
valid sale  by  the  pledgee.— Tennent  v.  Union 
Cent  Life  Ins.  Co.  (Mo.  App.)  754. 

•Insured  in  a  policy  pledged  to  insurer  was 
held  not  the  agent  of  the  beneficiary  to  receive 
notice  of  a  sale  by  insurer  on  default. — Ten- 
nent V.  Union  Oent  Life  Ins.  Ck>.  (Mo.  App.) 
754. 

•A  beneSciary  in  a  life  policy,  pledged  to  in- 
surer for  a  loan,  held  not  estopped  to  assert  her 
rights  in  the  policy,  based  on  an  invalid  sale 
by  insurer. — Tennent  t.  Union  Ont  Life  Ins. 
(Jo.  (Mo.  App.)  754. 

•Estoppel  in  pais  by  acquiescence  held  found- 
ed on  knowledge  of  the  material  facts  and  as- 
sent.— Tennent  v.  Union  Cent.  Life  Ins.  (^.  (Mo. 
App.)  754. 

EVIDENCL 

See  Depositions ;  Discovery ;   Witnesses. 
Applicability    of   instructions   to   evidenoet   tea 
Trial,  i  9. 
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Conformitr  of  Judgment  to  proofs,  Bee  Judg- 
ment, {  3. 

Qnestions  of  fact  for  jury,  see  Trial,  f  5. 

Reception  at  trial,  see  Cnminal  Law,  {  9 ;  Tri- 
al, S  3. 

Ai  to  particular  fact*  or  U»uet. 
See  Adverse  Possession,  {  1 ;   Boundaries,  S  2 ; 

Compromise  and  Settlement;    Damaees,  f  5; 

Deeds,    }    4 ;     Judgment,    {    13 ;     Marriage ; 

Partnership,  {  1 ;   Payment,  {  2. 
Assumption  of  risk  by  servant,  see  Master  and 

Servant,  S  10. 
Authority  of  agent,  see  Principal  and  Agent, 

§  2. 
Competency  of  fellow  servant,  see  Master  and 

Servant,  S  10. 
Defense  of  statute  of  fcauds,  see  Frauds,  Stat- 
ute of,  S  1. 
Existence  of  highway,  see  Highways,  i  1. 
Fraud  or  under  undue  influence  procuring  ex- 
ecution of  will,  see  Wills,  {  3. 
Infancy,  see  Infants,  f  4. 
Insanity   at   time  of  conviction,  see  Criminal 

Law,  J  15. 
Negligence  of  fellow  servant,  see  Master  and 

Servant,  S  10. 
Negligence  of  livery  stable  keeper,  see  Livery 

Stable  Keepers. 
Negligence  of  master,  see  Master  and  Servant, 

§1  4,  10. 
Negligence  of  servant,  see  Master  and  Servant, 

}  10. 
Property  conveyed  by  deed,  see  Deeds,  f  8. 
Testamentary  capacity,  see  Wills. 

In  actiom  (y  or  againit  particular  claue$  of 
periont. 
See  Counties,  |  6. 

Assignees  for  benefit  of  creditors,  see  Assign- 
ments for  Benefit  of  Creditors,  i  1. 
Street  railroad  company,  see  Street  Railroads, 
«  1. 
In  particular  civU  action*  or  proceeding*. 
See  Assault  and  Battery,  S  1;    Conspiracy,  { 
1;    Divorce,   {  8;    Ejectment,   {  2;    Fraud, 
I   2;    Libel  and   Slander,   |  3;    Mandamus, 
f  3;    Negligence,  §  4;    Specific  F%rformance, 
t  1;    Trespass,  $  2;    Trespass  to  Try  Title, 

For  alienating  husband's  affections,  see  Hus- 
band and  Wife,  §  8. 

For  breach  of  covenants,  see  Covenants,  {  1. 

For  causing  death,  see  Death,  g  1. 

For  compensation  of  attorney,  see  Attorney  and 
Client,  {  4. 

For  compensation  of  broker,  see  Brokers,  {  3. 

For  compensation  of  physician  or  surgeon,  see 
Physicians  and  Surgeons. 

For  damages  from  nuisance,  see  Nuisance,  |  1. 

For  death  caused  by  operation  of  railroad,  see 
Railroads,  §  9. 

Foreclosure,  see  Mortgages,  §  4. 

For  failure  to  deliver  shipment,  see  Carriers, 
i  2. 

For  injuries  from  fires  caused  by  operation  of 
railroad,   see   Railroads,   |  11. 

For  injuries  from  flowage,  see  Waters  and  Wa- 
ter Courses,  {  2. 

For  injuries  to  animals  caused  by  operation  of 
railroads,  see  Railroads,  {  10. 

For  injuries  to  shipment  of  live  stock,  see 
Carriers,  {  3. 

For  loss  of  or  injury  to  shipment,  see  Carrieia, 
{  2. 

For  negligent  transmission  of  telegram,  see 
Telegraphs  and  Telephones,   {   1. 

For  penalties,  see  Penalties,  {  1. 

For  personal  injuries,  see  Carriers,  §  8;  Mas- 
ter and  Servant,  {  10;    Railroads,  §{  6,  7,  9. 

For  price  of  goods  sold,  see  Sales,  g  5. 

For  price  of  Uqnox  sold,  see  Intoxicating  Liq- 
uors, §  5. 

For  price  of  timber,  see  Logs  and  Logging. 

For  wagfs,  see  Master  and  Servant,  |  2. 


For  wrongful  ejection  of  passenger,  see  Car> 

riers,   {   10. 
On  bond  of  trustee,  see  Trusts,  {  5. 
On  employer's  indemnity  bond,  see  Insurance, 

I  0.  . 

On  hearing  of  motion  for  new  trial,  see  New 

Trial,  §2. 
On   mutual   benefit   certificate,   see   Insurance, 

§  10. 
On  note,  see  Bills  and  Notes,  {  6. 
Probate  proceedings,  see  Wills,  g  4. 
To  establish  will,  see  Wills,  f  4. 

In  criminal  proieoution*. 

See  Bribery ;  Conspiracy,  g  2 ;  Criminal  Law, 
i  6 ;  Homicide,  g|  6-9 ;  Larceny,  g  2 ;  Per- 
jury, g  1 ;    Rape,  g  2. 

For  carrying  weapons,  see  Weapons. 

For  conducting  a  lottery,  see  Lotteries,  g  2. 

For  offenses  against  liquor  law,  see  Intoxicating 
Liquors,  g  4. 

iZevtew  and  procedure  thereon  in  appellate 
court*. 
See  Appeal  and  Error,  g  16. 
Harmless  error,  see  Appeal  and  Error,  gg  19, 

20;    Criminal  Law,  g  20. 
Objections  to  rulings  for  purpose  of  review,  see 

Appeal  and  Error,  g  3. 
Presentation    of   rulings   in   appeal   record   for 

?urpose  of  review,  see  Appeal  and  Error,  g 
;    Criminal   Law,   g  19. 
Presumptions  on  appeal,   see  Appeal  and  Er- 
ror, g  14;    Criminal  Law,  g  W. 
Review  of  questions  of  fact,  see  Criminal  Law, 
g  20. 

g   1.    Judicial  aotiee. 

*The  court  will  take  judicial  notice  that  such 
well-known  beverages  as  whisky,  brandy,  gin, 
and  the  like  are  intoxicating. — Dallas  Brewery 
V.  Holmes  Bros.  (Tex.  Civ.  App.)  122. 

*The  court  held  not  authorized  to  take  judi- 
cial knowledge  that  beer  is  an  intoxicating  liq- 
uor; article  402,  Pen.  Code,  not  naming  it  as 
an  intoxicating  liquor. — Dallas  Brewery  v. 
Holmes  Bros.  (Tex.  Civ.  App.)  122. 

*A  court  held  not  authorized  to  take  judicial 
notice  that  a  place,  not  the  county  seat,  was  in 
a  certain  county. — Dallas  Brewery  v.  Holmes 
Bros.  (Tex.  Civ.  App.)  122. 

*In  an  action  for  the  destruction  of  property 
by  fire  communicated  by  crude  oil  permitted 
to  saturate  the  soil  surrounding  the  property, 
the  court  will  take  judicial  notice  that  crude 
oil  is  of  an  inflammable  character. — Texas  &  N. 
O.  B.  Co.  V.  Bellar  (Tex,  Oiy.  App.)  323. 

g  2.    Presoinptlons. 

*The  law  presumes  every  man  honest  until 
the  contrary  is  shown. — United  States  Fidelity 
&  Quaranty  (3o.  v.  Bank  of  Batesville  (Ark.) 
957. 

No  presumption  can  be  indulged  for  or  against 
proceedings  calling  in  county  warrants  for  can- 
cellation and  reissue. — Chicago,  B.  I.  &  P.  Ry. 
Co.  V.  Perry  County  (Ark.)  977. 

*In  the  absence  of  any  proof,  the  courts  of  a 
state  having  a  common-law  origin  will  presume 
that  the  law  of  a  sister  state  having  a  common- 
law  origin  is  the  same  as  the  law  of  the  forum. 
— Tennent  t.  Union  Cent  Life  Ins.  Co.  (Mo. 
App.)  754. 

*It  will  be  presumed.  In  the  absence  of  a  con- 
trary showing,  that  a  sheriff  complied  with 
Sayle's  Ann.  Civ.  St.  1897,  art.  2359.  relating 
to  the  forfeiture  of  a  delivery  bond  executed 
by  an  execution  defendant — Webb  v.  Caldwell 
(Tex.  Civ.  App.)  97. 

No  presumption  arises  in  favor  of  the  validity 
of  an  award  of  land  by  the  Commissioner  of  the 
Qeneral  Land  Office  during  the  life  of  a  lease 
as  against  the  validity  of  his  action  in  making 
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the   lease.— Buchanan    ▼.    Bamslev   (Tex.    Civ. 
App.)  118. 

i  3.    BelevaiMy,    ataterUdity,    •ad   aom* 
peteney  In  geaaral. 

In  an  action  for  Injuries  to  a  passenger 
caused  by  the  misconduct  of  a  train  auditor 
toward  him  when  he  cave  evidence  of  intoxica- 
tion, evidence  of  the  passenger's  conduct  on  oth- 
er occasions  held  not  pertinent  where  it  was 
not  shown  that  the  auditor  Imew  thereof. — St. 
Louis  Southwestern  Ry.  Co.  v.  Myzell  CArk.) 
203. 

Evidence  in  a  legal  sense  is  external,  being 
brought  into  the  mind  through  the  senses  by 
the  mental  facul^  of  perception  and  appropriat- 
ed by  the  faculty  of  reason.— Taylor  v.  McCUn- 
tock  (Ark.)  405. 

That  which  no  sane  man  would  believe  is  not 
evidence.— Taylor  v.  McClintock  (Aik.)  405. 

Evidence  is  the  means  by  which  facts  are 
proved.— Taylor  v.  McClintock  (Ark.)  405. 

When  one's  bodily  or  mental  feelings  are  in 
issue,  the  usual  expressions  of  such  feelings  as 
made  at  the  time  in  question  are  original  evi- 
dence, and  if  they  are  the  natural  language  of 
the  affections,  whether  of  body  or  mind,  they 
furnish  satisfactory  evidence. — Taylor  v,  Mc- 
Ointock  (Ark.)  405. 

*In  an  action  for  the  death  of  a  passenger, 
killed  while  alighting  from  a  train,  certain  evi- 
dence held  admissible  only  to  contradict  the 
conductor's  testimony  in  the  action. — Wade  v. 
Illinois  Cent.  R.  Co.  (Ky.)  1103. 

*In  an  action  for  the  death  of  a  passenger, 
killed  while  alighting  from  a  train,  a  state- 
ment made  by  the  passenger,  some  hours  after 
the  accident,  as  to  how  it  occurred,  held  in- 
admissible.—Wade  V.  Illinois  Cent.  R.  Co.  (Ky.) 
1103. 

In  a  personal  injury  action,  it  was  not  error 
to  prevent  defendant  from  showing  that  a  par- 
ticular person  had  been  subpcenaed  as  a  witness 
for  plaintiff,  that  he  was  present  in  the  court- 
room, 4nd  that  he  was  not  called  as  a  witness; 
such  facts  not  bearing  upon  any  issue  in  the 
case.— Everett  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.) 
480. 

*In  civil  actions,  the  reputation  of  the  par- 
ties held,  as  a  general  rule,  not  in  issue. — Stew- 
art V.  Watson  (Mo.  App.)  762. 

In  an  action  to  recover  property  alleged  to 
have  been  fraudulently  obtained,  plaintiff  could 
not  show  that  one  of  the  defendants  had  been 
arrested  for  swindling.— Witliff  v.  Spreen  (Tex. 
Civ.  App.)  98. 

*A  statement  by  a  bystander  made  during 
the  progress  of  a  fire  communicated  to  plain- 
tiff's property  by  oil  which  escaped  from  de- 
fendant's oil  tank  as  to  the  cause  of.  the  ig- 
nition of  the  oil  was  not  admissible  for  defend- 
ant as  a  pfirt  of  the  res  gestre. — 'Texas  &  N.  O. 
R.  Co.  v.  Bellar  (Tex.  Civ.  App.)  3&. 

*In  an  action  against  a  carrier  for  failure 
to  deliver  goods  in  accordance  with  a  bill  of 
lading,  the  exclusion  of  testimony  of  the  agent 
of  the  earlier  as  to  what  he  would  have  done 
held  not  erroneous,  in  view  of  the  testimony  giv- 
en.—Texas  &  G.  Ry.  Co.  V.  First  Nat.  Bank 
of  Carthage  (Tex.  Civ.  App.)  589. 

{  4.    Best  and  secondary  cTldenoe. 

•Proceedings  of  the  probate  court  cannot  be 
shown  by  oral  testimony.— Hands  v.  Hanghland 
(Ark.)  184. 

•Where  the  record  of  a  case  is  lost,  and  has 
not  been  .supplied,  the  contents  thereof  may  be 
shown  by  parol.— Morrison  v.  Price  (Ky.)  1090. 

Whether  decedent  at  the  time  of  his  injuries 
was  employed  by  an  Independent  contractor  or 
by  defendant  could  not  be  shown  by  the  under- 
standing of  tl>e  men  employed  under  the  written 


contract.— Walker  v.  Texas  &  N.   O.   B.  Co. 

(Tex.  Civ.  App.)  430. 

i   S.    Admissions. 

•A  letter  held  not  inadmissible  as  an  offer  of 
compromise. — Moseley  v.  Missouri  Pac.  Ry.  Co. 
(Mo.  App.)   1010. 

•Declarations  by  local  soliciting  agent  for 
accident  insurance  company  held  not  binding 
on  the  company. — North  American  Ace.  Ins.  Co. 
V.    Frazer    (Tex.    Civ.   App.)    812. 

•Acquiescence,  to  have  the  effect  of  an  admis- 
sion, must  exhibit  some  act  of  the  mind,  and 
amount  to  a  voluntary  demeanor  or  conduct  of 
the  party.— Bass  v.  Tolbert  (Tex.  Oiv.  App.) 
1077. 

•Mere  silence  of  a  partv,  when  facts  are  as- 
serted  in  his  presence,  does  not  authorize  a 
presumption  of  acquiescence,  unless  the  conver- 
sation is  addressM  to  him.— Baas  v.  Tolbert 
(Tex.  Civ.  App.)  1077. 

•Evidence  held  insufficient  to  warrant  a  find- 
ing that  defendant  S.  heard  the  statement  of  B. 
to  plaintiff,  and  understood  and  acquiesced  there- 
in.—Bass  V.  Tolbert  (Tex.  Civ.  App.)  1077. 

I   6.   Hearsay. 

•It  was  not  error  in  a  will  contest  to  exclude 
a  question  asked  a  witness  as  to  whether  it  was 
understood  that  testator  owned  certain  real 
estate  in  1863  or  earlier. — Taylor  v.  McClin- 
tock (Ark.)  405. 

•Testimony  that  testator's  widow  said  that 
he  excluded  a  daughter  as  a  devisee  was  hear- 
say.—Reaves  V.  Baker  (Ky.)  609. 

•In  libel  referring  to  the  action  of  plaintiff 
as  mayor  in  regard  to  a  census  of  the  city  un- 
der Rev.  St.  1890,  i  3028  (Ann.  St.  1906,  p. 
735),  a  witness  held  not  competent  to  testify 
unless  she  could  testify  of  her  own  knowledge. 
—Flowers  v.  Smith  (Mo.)  406. 

•In  an  action  against  a  railroad  company  for 
destruction  of  property  by  fire  communicated 
by  oil  leaking  from  a  tank  on  defendant's  ri^ht 
of  way,  statements  made  by  a  person  during 
the  progress  of  the  fire  as  to  the  cause  of  the 
ignition  of  the  oil  was  hearsay  and  inadmiw>t)ile 
in  behalf  of  defendants.— Texas  &  N.  O.  R.  Co. 
V.  Bellar  (Tex.  Civ.  App.)  323. 

{   T.    Doonmentary  eTldenee. 

Evidence  of  failure  to  find  a  confirmation  of 
an  overdue  tax  sale  in  judicial  records  held 
sufficient  to  show  that  there  had  been  no  such 
confirmation.— Allen  v.  Phillips  (Ark.)  403. 

•A  written  contract  cannot  be  admitted  as 
evidence  against  one  not  a  Wirty  thereto  with- 
out proof  of  its  execution. — Walker  v.  Texas  & 
N.  O.  R.  Co.  (Tex.  Civ.  App.)  430. 

(  8.    Parol  or  eztrlnalo  «Hdenee  aCeet« 
inc  irrlthiKS. 

•A  written  contract  held  not  ambiguous  so  as 
to  admit  parol  evidence. — Qriggs  v.  School  Dis- 
trict No.  70,  Randolph  County  (Ark.)  215. 

•Parol  evidence  cannot  be  introduced  to  show 
a  contract  with  a  teacher  different  from  a  writ- 
ten contract  authorized  by  Kirby's  Dig.  }  7615. 
—Griggs  V.  School  Dist.  No.  70,  Randolph  Coun- 
ty (Ark.)  215. 

•Parol  evidence  to  identify  property  described 
in  a  writing  is  not  inadmissible  under  the  rule 
forbidding  parol  evidence  to  explain  or  modify 
a   writing.— Kempner  v.  Oans   (Ark.)   1087. 

♦A  written  contract  for  the  sale  and  installa- 
tion of  an  acetylene  gas  plant  held  to  measure 
the  liability  of  the  parties,  notwithstanding  pre- 
vious oral  representations  by  the  agent  of  the 
seller. — Daylight  Acetylene  Gas  Co.  v.  Hardeaty 
(Ky.)  847. 

•Acceptance  of  a  check  containing  the  words 
"in  full  to  date"  held  not  to  preclude  the  payee 
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from   showing   a   different   intention.— Dove   ▼. 
Fansler  (Mo.  App.)  1009. 

That  a  deed  pnrportinc  on  its  face  to  convey 
absolutely  certain  real  estate  was  executed  un- 
der an  a^eement  that  it  should  not  have  any 
effect  aa  a  deed  may  be  shown  by  parol  evidence. 
—Ivy  V.  Ivy  (Tex.  Cir.  App.)  110. 

♦Where  the  terms  of  a  written  contract  are 
indefinite,  proof  of  the  surrounding  circumstan- 
ces is  admissible. — Berry  Bros.  v.  Fairbanlcs, 
Morse  &  Co.  (Tex.  Civ.  App.)  427. 

'Parol  testimony  is  admissible  upon  proper 
allegations  of  fraud,  accident,  or  mistalce  to  de- 
feat a  written  contract,  or  to  show  its  real 
terms.— Gougb  Mill  &  Oin  Co.  t.  Looney  (Tex 
Civ.  App.)  782. 

{   0.     Opimiom  e-Hdenoe. 

♦Whether  a  witness  has  qualified  as  an  ex- 
pert concerning  the  value  of  property  held  with- 
in the  discretion  of  the  trial  court.— McDonougb 
V.  Williams  (Ark.)  164. 

A  witness  held  not  qualified  to  testify  as  an 
expert  on  the  value  of  the  property  of  a  certain 
coal  mining  company. — ^McJDonough  ▼.  Williams 
(Ark.)  164. 

*A  hypothetical  question  based  on  facts  not 
proven  is  defective.— Taylor  v.  McClintock  (Ark.) 

*On  a  will  contest,  contestant's  hjrpothetical 
case  held  defective  for  omitting  certain  facts.— 
Taylor  v.  McClintock  (Arte.)  405. 

.'  On  a  will  contest  by  testator's  daughter  on 
'  the  ground  that  he  had  an  insane  delusion  that 
she  did  not  care  for  him,  it  was  prejudicial  er- 
ror to  allow  experts'  testimony  to  assume  an 
argumentative  form  on  the  moral  phases  of  tes- 
tator's conduct  towards  the  daughter  and  her 
righto.— Taylor  v.  McClintock  (Ark.)  405. 

♦Hypothetical  questions  must  fairly  reflect 
the  evidence,  and,  unless  they  do  so,  the  result- 
ant opinion  evidence  Is  not  responsive  to  the 
real  facts  and  can  have  no  probative  force. — 
Taylor  v.  McClintock  (Ark.)  'Sl6. 

*In  taking  the  opinion  of  an  expert  on  a  hy- 
pothetical question,  either  party  may  assume  as 
proved  all  facts  which  the  evidence  tends  to 
prove,  and  an  opinion  may  be  elicited  upon  the 
whole  evidence  or  any  part  thereof. — ^Taylor  v. 
McClintock  (Ark.)  406. 

♦A  hypothetical  case  must  embrace  undisputed 
facts  essential  to  the  issue.— Taylor  v.  McClin- 
tock (Ark.)  405. 

•Duty  of  court  where  on  seeks  to  take  an  ex- 
pert opinion  upon  a  hypothetical  question,  based 
upon  the  whole  or  part  of  the  evidence,  stated. 
—Taylor  v.  McClintock  (Ark.)  405. 

♦Admission  of  physician's  opinion  in  a  will 
contest  involving  testator's  mental  capacity  held 
not  prejudicial  error. — ^Taylor  v.  McClintock 
(Ark.)  405. 

•Exclusion  of  testimony  in  a  will  contest 
held  not  error. — ^Taylor  v.  McClintock  (Ark.) 
405. 

Testimony  as  to  the  amount  of  timber  cut 
from  land,  based  upon  measurement  of  the  re- 
.maining  stumps  and  tree  tops  and  the  rule  of 
scaling  timber,  held  proper. — Bryant  Lumber 
Co.  V.  Crist  (Ark.)  065. 

•Whether  drawheads  of  railway  cars  will  pass 
each  other  if  properly  constructed  and  in  good 
repair  is  a  proper  subject  for  expert  testimony. 
—Kansas  City  Southern  By.  Co.  v.  Henrie 
(Ark.)  967. 

•Witnesses,  without  qualifying  as  experts, 
held  entitled  to  testify  as  to  the  speed  of  a  train. 
-Illinois  Cent.  B.  Co.  ▼.  France^s  Adm'x  (Ky.) 
82d. 


A  witness  held  not  competent  to  testify  as  to 
the  breakablllty  of  emery  wheels. — Brands  v. 
St.  Louis  Car  Co.  (Mo.)  511. 

•In  an  action  for  the  wrongful  ejection  of 
plaintiff  from  a  car,  a  witness  held  properly  per- 
mitted to  testify  that  defendants  conductor 
spoke  sneeringly,  and  that  his  manner  was 
threatening  or  contemptuous. — White  t.  Metro- 
politan St.  By.  Co.  (Mo.  An>.)  278. 

In  an  action  against  carriers  for  injury  to  a 
live  stock  shipment,  plaintiff's  testimony  that 
he  received  no  consideration  for  executing  the 
contract  of  shipment  held  proper. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Rich  (Tex.  Civ.  App.) 
U4. 

•A  question,  asking  a  witness  in  effect  wheth- 
er decedent  was  guilty  of  negligence,  held  ob- 
jectionable as  calling  for  a  conclusion. — Walk- 
er V.  Texas  &  N.  O.  R.  Co.  (Tex.  Civ.  App.) 
430. 

Certain  interrogatories  held  objectionable  as 
calling  for  the  conclusions  and  opinion  of  the 
witness.— Gate  City  Roller  Rink  Co.  v.  Mc- 
Guire  (Tex.  Civ.  App.)  436. 

•Witnesses  who  know  and  have  testified  to 
facts  bearing  on  an  issue  as  to  one's  sanity  may 
give  an  opinion  as  to  such  person's  sanity, 
founded  upon  their  knowledge.— Kaack  v.  Stan- 
ton (Tex.  Civ.  App.)  702. 

•Witness  shown  to  possess  certain  qualifica- 
tions, and  to  be  acquainted  with  the  subject- 
matter,  held  properly  permitted  to  give  his  opin- 
ion that  the  manner  in  which  a  railroad  em- 
bankment was  constructed  was  not  good  engi- 
neering.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Hagler  (Tex.  Civ.  App.)  783. 

I  10.    VTeicht  and  snffloienoy. 

•In  an  action  for  mental  angniish  caused  by 
delay  of  a  telegram,  testimony  of  plaintiff  and 
another,  when  uncontradicted  by  direct  evi- 
dence or  circumstances,  was  entitled  to  credit 
by  the  jury. — Western  Union  Telegraph  Co.  v. 
Shofner  (Ark.)  751. 

Where  a  witness  testifies  unequivocally  to  a 
fact,  and  there  is  nothing  to  warrant  the  jury 
in  rejecting  it,  it  cannot  disregard  his  testimony. 
—Sinclair's  Adm'r  v.  Illinois  Cent.  R.  Co.  (Ky.) 
910. 

•Where  plaintiff  in  a  suit  against  two  street 
railway  companies  introduced  a  lease  by  one 
to  the  other,  she  could  not  claim  the  defend- 
ants were  liound,  in  order  to  base  a  defense 
on  such  lease  to  show  municipal  assent  thereto 
under  Const,  art.  12,  j  20  (Ann.  St.  1906,  p. 
309).— Chlanda  v.  St  Louis  Transit  Co.  (Mo.) 
249. 

•The  existence  of  an  ultimate  fact  need  not 
be  shown  by  direct  evidence,  but  may  be  proved 
by  circumstances. — Winkle  v.  Qeorge  B.  Peck 
Dry  Goods  Co.  (Mo.  App.)  1026. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  Discovery, 

Of  expert  witnesses,  see  Evidence,  g  9. 

Of  witnesses  in  general,  see  Witnesses,  {  2. 

EXCEPTIONS. 

In  deeds,  see  Deeds,  g  3. 

Necessity  for  purpose  of  review,  see  Appeal  and 

Error,  J  3. 
Taking  exceptions  at  trial,  see  Trial,  S|  S,  11. 
To  pleading,  see  Pleading,  |  4. 

EXCEPTIONS.  BILL  OF. 

Necessity   for   purpose    of   review,   see   Appeal 
and  Error,  g  7;    Criminal  Law,  {  10. 
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§  1.    Natnre,  tomt,  and  eentents  In  gen- 
eral. 

A  bill  of  ezceptionB  Ib  not  vitiated  because  it 
contains  more  than  is  necessary. — Jonesboro,  L. 
0,  &  E.  R.  Qo.  V.  Brookfield  (Ark.)  977. 

8    2.    Settlement,  slsmlnK,  and  iUliiS. 

The  trial  court  held  to  have  no  power  to 
amend,  as  it  did,  a  bill  of  exceptions  by  mere 
argument  and  deduction  from  a  standing  rule, 
rather  than  from  the  record.— Reed  v.  Ck>lp  (Mo.) 
256. 

What  the  trial  court  did  held  not  an  amend- 
ment of  the  bill  of  exceptions,  but  extension  of 
time  for  filing  such  a  bill,  for  which  it  had  no 
power.— Reed  v.  Colp  (Mo.)  256. 

EXCESSIVE  DAMAGES. 

See  Damages,  {  4. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors,  see 
Intoxicating  Liquors. 

EXECUTION. 

See  Attachment ;  Oamishment ;   Judicial  Sales. 
Exemptions,  see  Exemptions ;    Homestead. 
Presumptions  as  to  forfeiture  of  deliveiy  bondi 
see  Evidence,  g  2. 

S  1.    ITatnro  and  essentials  In  seneraL 

*An  execution  and  sale  under  a  void  judg- 
ment are  void  and  are  inoperative  to  transfer 
title. — Howell  v.  Sherwood  (Mo.)  50. 

§  2.    Iilen,  lerj  or   extent,  and  onatedy 
of  propeirty. 

•Where  the  bond  given  by  an  execution  de- 
fendant, as  authorized  by  Sayles'  Ann.  Civ. 
St.  1897,  art  2357,  has  been  forfeited,  the  levy 
by  virtue  of  the  execution  ceased  to  operate  as 
a  lien  on  the  property  levied  on. — Webb  v.  Cald- 
well (Tex.  Civ.  App.)  97. 

I   8.    Stay,  qnasUng,   Taeatlng,  and   re> 
Uef  against  ezeentlon. 

Whether  property  levied  upon  is  subject  to 
execution  must  be  determined  by  action;  but 
questions  simply  going  to  the  validity  of  the 
process  may  be  determined  summarily  on  mo- 
tion.—Columbia  Bldg.  Loan  &  Savings  Ass'n's 
Assignee  v.  Gregory  (Ky.)  608. 

Right  of  a  court  to  quash  an  execution  stated. 
— Columbia  Bldg.  Loan  &  Savings  Ass'n's  As- 
signee ▼.  Gregory  (Ky.)  608. 

The  proper  remedy  to  quash  process  improp- 
erly issued  is  by  motion ;  an  audita  querela  hav- 
ing been  the  ancient  remedy. — Columbia  Bldg. 
Loan  &  Savings  Ass'n's  Assignee  v.  Gregory 
(Ky.)  608. 

S   4.    Sale. 

A  party  purchasing  under  a  judgment  at  a 
time  when  it  Is  subject  to  vacation,  loses  his 
title  on  the  destruction  of  the  judgment,  and 
this  notwithstanding  a  sale  by  bim  to  an  inno- 
cent purchaser.— McLean  y."  Stith  (Tex.  Civ. 
App.)  365. 

When  an  execution  sale  is  attacked,  it  is  not 
necessary  to  show  affirmatively  that  the  ground 
relied  on  to  avoid  it  in  connection  with  inad- 
equacy of  price  occasioned  the  inadequacy. — 
McLean  v.  Stith  (Tex.  Civ.  App.)  356. 

*An  execution  sale  held  not  open  to  collateral 
attack.— Sykes  v.  Speer  (Tex.  Civ.  App.)  422. 

*The  failure  of  an  execution  to  state  correct- 
ly the  amount  of  the  judgment  and  the  costs  Is 
an  irregularity  which  may  justify  the  setting 
aside  of  the  sale  when  sought  in  a  direct  action 
for  that  purpose,  but  doea  not  render  the  sale 


void,  and  it  cannot  be  attacked  collaterally.— 
Sykes  r.  Speer  (Tex.  C»v.  App.)  422. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;   Wills. 
Testamentary  trustees,  see  Trusts. 
Testimony  as   to   transactions   with   decedents, 
see  Witnesses,  g  1, 

i    1.    Appointment,      qvaliflcatlon,      and 
tennre. 

*The  appointment  of  an  administrator,  with- 
out giving  the  next  of  kin  opportunity  to  ac- 
cept, held  not  void,  and  so  not  open  to  collateral 
attack. — Cunningham  v.  Clay's  Adm'r  (Ky.)  852. 

S   2.    OoUeotlon  and  management  of  es- 
tate. 

*A  purchase  by  an  executor  or  administrator 
at  his  own  sale  held  voidable,  but  not  void, 
whatever  the  circumstances.— Crawford  County 
Bank  v.  Bolton  (Ark.)  398. 

•Where  executors  purchase  land  with  funds 
belonging  to  decedent's  widow  and  minor  chil- 
dren, and  take  a  deed  to  them,  charging  the 
land  with  a  lien  for  part  of  the  price,  the  gran- 
tees hold  the  land  subject  to  the  lien  and  can- 
not complain  that  it  is  enforced. — Leavell  v. 
Carter  (Ky.)  1118. 

A  will  held  to  impliedly  authorize  the  execu- 
tors to  execute  all  necessary  releases  of  liens 
against  the  real  estate  held  for  the  beneficiaries. 
—Thomas  v.  Matthews  (Tex.  Civ.  App.)  120. 

i   3.    Alloiranee  and  payment  of  claims. 

•Payment  of  claims  against  estates,  once  al- 
lowed by  the  probate  court,  can  be  enforced 
without  revivor  against  a  new  administrator, 
since  they  continue  until  paid  as  subsisting 
judgments  against  the  estate.— Brown  v.  Nelma 
(Ark.)  373. 

The  provision  of  the  Constitution  of  1874, 
conferring  upon  probate  conrts  exclusive  ju- 
risdiction over  decedents'  estates,  abrogated  the 
statute  authorizing  the  issuance  of  execution 
for  the  enforcement  of  judgments  against  ex- 
ecutors and  administratorE  as  such,  which  neces- 
sitated that  such  a  judgment  should  be  revived 
against  a  successor  before  execution  could  issue 
against  him,  and  vested  in  the  court  exclusive 
power  to  enforce  claims  against  estates. — Brown 
V.  Nelms  (Ark.)  373. 

•Under  the  facts,  claimant  held  not  entitled 
to  compensation  for  caring  for  decedent — 
Thomas  v.  Hobbs'  E:x'r  (Ky.)  574. 

I  4.     Sales  and  eonveyanoes  under  order 
of  oonrt. 

Occupant's  right  to  taxes  and  purchase  price 
of  land  purchased  b:^  him  at  void  administra- 
tor's sale  and  his  liability  for  profits  stated 
under  the  betterment  act  (Act  March  8,  1883, 
Kirby's  Dig.  ff  2754-275 <).— Brown  v.  Nelms 
(Ark.)  373. 

•The  fact  that  an  administrator  had  wasted 
assets  of  the  estate  sufficient  to  pay  the  debts 
would  not  deprive  creditors  of  the  right  to  re- 
sort to  other  assets  unadministered  for  the 
payment  of  their  claims  and  to  procure  a  sale  of 
decedent's  land.— Brown  v.  Nelms  (Ark.)  373. 

•Where  there  are  valid  and  subsisting  claims 
against  an  estate  which  are  duly  probated,  er- 
rors and  irregularities  in  the  allowance  of  some 
of  the  claims  will  not  vitiate  a  probate  sale  of 
lands  regularly  made  to  pay  debts,  nor  deprive 
the  court  of  jurisdiction  to  order  the  sale,  and 
Kirby's  Dig.  i  3793,  providing  that  all  probate 
sales  of  real  estate,  made  pursuant  to  proceed- 
ings not  in  substantial  compliance  with  statu- 
tory provisions,  shall  be  voidable,  does  not  con- 
template such  a  result— Brown  t.  Nelma  (Ark.) 
373. 
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*Kirby'i  Dig.  8  224,  providing  that  adminis- 
trator* shall  make  final  settlement  within  three 
years,  held  directory,  and  not  to  prevent  the 
court  from  ordering  sale  of  land  to  pay  debta 
on  petition  of  administrator  after  that  period.— 
Brown  t.  Nelms  (Ark.)  37S. 

Where  the  probate  court  acquired  Jurisdic- 
tion to  determine  a  petition  for  a  sale  of  de- 
cedent's land  to  pay  debts,  the  jurisdiction 
was  not  lost  by  lapse  of  the  term  and  an  order 
of  sale  was  not  invalid  because  made  at  a  term 
subsequent  to  the  one  at  which  the  petition 
was  first  presented. — Brown  v.  Nelms  (Ark.) 
373. 

*An  appraiser,  of  lands  to  be  sold  by  an  ad- 
ministrator held  disqualified  to  purchase;  Kir 
by's  Dig.  {  IOC,  requiring  the  lands  to  be  ap 
praised  by  disinterested  householders. — Brown 
V.  Nelms  (Ark.^  373. 

'While  a  confirmed  sale  of  land  by  an  admin- 
istrator is  valid  without  any  appraisement  hav- 
ing been  made,  the  confirmation  does  not  heal 
the  incapacity  of  the  purchaser  but  the  sale  is 
voidable  at  the  Instance  of  the  heirs  after  con- 
firmation, within  a  reasonable  time  or  within 
a  reasonable  time  after  an  infant  heir  attains 
his  majority.— Brown  v.  Nelms  (Ark.)  373. 

*The  fact  that  purchasers  at  an  administra- 
tor's sale  made  payment  by  crediting  the 
amount  of  the  purchase  price  on  their  probated 
claim,  instead  of  paying  in  money,  did  not  in- 
validate the  sale,  where  it  was  reported  to  and 
duly  confirmed  by  the  court,  and  it  did  not  ap- 
pear that  the  interests  of  any  other  creditor 
were  prejudiced. — Brown  v.  Nelms  (Ark.)  373. 

*A  purchase  by  an  administrator  at  his  own 
sale  is  voidable,  and  not  void. — Stuckey  v. 
Liockard  (Ark.)  747;    Same  v.   Stephens,  Id. 

The  right  of  persons  interested  in  an  estate 
to  hare  a  purchaRe  by  the  administrator  at  his 
own  sale  set  aside  must  be  exercised  within  a 
reasonable  time  after  the  purchase  became 
known.— Stuckey  v.  Lockard  (Ark.)  747;  Same 
V.  Stephens,  Id. 

Laches  held  to  bar  a  suit  by  heirs  to  set  aside 
a  sale  by  the  administratrix  on  the  ground  that 
she  was  the  purchaser  at  the  sale. — Stuckey  v. 
Lockard  (Ark.)  747;    Same  v.  Stephens,  Id. 

'Persons  interested  in  an  estate  are  not  con- 
fined to  the  remedy  of  avoiding  a  purchase  by 
the  administrator  at  his  own  sale,  but  they 
may  elect  to  ratify  the  sale,  and  hold  the  rep- 
resentative for  the  value  or  price. — Stuckey  v. 
Lockard  (Ark.)  747;    Same  v.  Stephens,  Id. 

A  devise  cannot  defeat  creditors'  right  to  sub- 
ject the  land  to  their  claims  where  there  are 
no  personal  assets.— Reaves  v.  Baker  (Ky.)  608. 

Where  testatrix  devised  land  to  a  daughter 
for  life  with  remainder  to  decedent's  minor 
child,  both  were  necessary  parties  to  an  ac- 
tion to  sell  the  land  to  pay  testatrix's  debts. — 
Reaves  v.  Baker  (Ky.)  609. 

A  minor  remainderman  having  been  properly 
represented  by  guardian  ad  litem  in  an  action 
to  sell  land  to  pay  testatrix's  debts,  as  to  his 
interest,  the  judgment  ordering  a  sale  is  pre- 
sumed to  have  been  proper,  in  the  absence  of  a 
showing  to  the  contrary. — Reaves  v.  Baker 
(Ky.)  609. 

Under  the  facts,  held,  setting  aside  sale  to 

gay  debts  of  testator  was  proper. — Mitchell  v. 
idewalt's  Ex'r  (Ky.)   612. 

'Report  of  commissioner  that  certain  claims 
against  a  decedent's  estate  had  been  proved  ac- 
cording to  law  held  insufficient  to  authorize  a 
judgment  directing  a  sale  of  decedent's  real 
estate.— Carter  v.  Crow's  Adm'r  (Ky.)  1098. 

'Judgment  directing  sale  of  decedent's  real 
estate  held  void,  unless  making  provision  for 
infant  heirs  in  the  proceeds  of  sale.— Carter  v. 
Crow's  Adm'r  (Ky.)  1008. 


'Purchaser  at  sale  made  in  course  of  settle- 
ment of  estate  held  to  have  the  right  of  appeal 
from  a  confirmation. — Carter  v.  Crow's  Adm'l 
(Ky.)  109a 

'Under  Civ.  CJode  Prac.  {{  126,  127,  429.  a 
sale  of  an  entire  tract  of  land  of  a  decedent 
held  as  to  infant  heirs  void.— Carter  v.  Crow's 
Adm'r  (Ky.)  1098. 

{  S.     Aotloas. 

Where  children  of  a  deceased  administrator 
of  an  estate  in  which  they  have  an  interest 
bring  an  action  against  the  administrator  de 
bonis  non  for  a  settlement,  the  orginal  adminis- 
trator's estate  should  be  administered,  and  his 
administrator  made  a  party  to  the  action. — Raw- 
lings'  Guardian  v.  Rawlings  (Ky.)  862. 

An  action  for  conversion  held  the  only  remedy 
available  against  an  executrix  to  recover  for  a 
special  deposit  made  with  decedent— Stevens  v. 
Stevens  (Mo.  App.)  35. 

I  6.     AoooimtlnK  and  settlement. 

In  an  action  by  children  of  a  deceased  son, 
who  died  without  having  settled  his  account  as 
administrator  of  his  father's  estate,  to  require 
the  administrator  de  bonis  non  to  make  a 
settlement,  a  petition  failing  to  aver  that  any 
estate  came  into  the  hands  of  the  administra- 
tor de  bonis  non,  or  that  when  the  petition 
was  filed  there  was  any  estate  left  by  decedent 
undistributed,  is  insufficient. — Rawlings'  Guard- 
ian V.  Rawlings  (Ky.)  862. 

Under  a  will  providing  that  the  executors 
should  be  paid  for  their  services  one-half  the 
fees  allowed  by  law  in  such  cases,  the  compen- 
sation of  the  executors  held  to  be  determined 
by  Sayles'  Ann.  Civ.  St.  1897.  art.  2780.— Thom- 
as V.  Matthews  (Tex.  Civ.  App.)  120. 

EXEMPLARY  DAMAGES. 

See  Damages,  g  2. 

For  libel,  see  Libel  aad  Slander,  |  8. 

EXEMPLIFICATIONS. 

As  evidence,  see  Evidence,  |  7. 

EXEMPTIONS. 

See  Homestead. 

From  taxation,  see  Taxation,  |  1. 

'Things  used  in  a  restaurant  held  not  "ap- 
paratus'^ of  a  trade  within  Rev.  St.  1895,  art. 
2395,  snbd.  5,  as  to  exemptions. — Simmang  v. 
Pennsylvania  Fire  Ins.  Co.  (Tex.)  1044. 

Fnmiture  such  as  dishes,  counters,  stools, 
ranges,  and  the  like,  used  in  conducting  a  res- 
taurant, is  not  exempt  from  forced  sale  under 
Rev.  St.  1893,  art.  2397,  subd.  3,  exempting  all 
"tools,  apparatus  and  books,  belonging  to  any 
trade  or  profession." — Stone  v.  Schneider-Davis 
Co.  (Tex.  Civ.  App.)  133. 

EXHIBITS. 

Annexed  to  pleading,  see  Pleading,  |  6. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  Evidence,  {  9. 

In   criminal   prosecutions,   see   Oriminal   Law, 

EXPLOSIVES. 

As  nuisance,  see  Nuisance,  {  1. 

Negligence   of   master   in   use   of,    see   Master 

and  Servant,  i  4. 
Use  of  by  city  in  public  works,  see  Municipal 

Corporations,  {  9, 
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EXPRESS  COMPANIES. 

Offense  against  liquor  law,  see  Intoxicating  Liq- 
nots,  I  4. 

EXTRADITION. 

Report  of  proceedings  before  Governor  as  privi- 
ledged,  see  Libel  and  Slander,  {  2. 

FACTORS/ 

See  Brokers;   Principal  and  Agent 

FALSE  IMPRISONMENT. 

Amendment  of  pleading,  see  Pleading,  §  6. 

FALSE  SWEARING. 

See  Perjuty. 

FAMILY. 

See  Homestead,  |  1. 

FEES. 

Of  attorney,  see  Attorney  and  Client,  |  4. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  |  8. 

FENCES. 

Railroad  fences,  see  Railroads,  |S  2,  10. 

FILING. 

Chattel  mortgage,  see  Chattel  Mortgages,  §  1. 

FINAL  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  i  1. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {  16. 

FIRE  INSURANCE 

See  Insurance,  H  4,  6,  8. 

FIRES. 

Caused  by  operation  of  railroad,  see  Railroads, 
i  11. 

Ilearsay  evidence  In  action  for  negligent  fire, 
see  Evidence,  {  6. 

Judicial  notice  in  action  for  negligent  fire,  see 
Evidence,  $   1. 

Rp8  gestsB  in  action  for  negligent  fire,  see  Evi- 
dence, g  S. 

FISCAL  COURT. 

See  Counties,  {  3. 

FIXTURES. 


On  mining  property,  see  Mines  and  Minerals, 
II. 

'Point  aauBotat«d.   See  ■yllabns. 


FLOWAGE. 

See  Waters  and  Water  Courses,  8  2. 

FOLLOWING  TRUST  PROPERTY. 

See  Trusts,  |  4. 

FOOD. 

Enactment  of  ordinance  by  city  of  St  Louis 
supplemental  and  in  addition  to  state  laws  as 
to  the  standard  of  purity  of  dairy  products  held 
expressly  authorized  by  section  26  of  article  3 
of  the  charter  of  the  city  of  St.  Louis  (Ann.  St 
1906,  p.  4807).— City  of  St  Louis  v.  Klaus- 
meier  (Mo.)  516;  Same  v.  Union  Dairy  Co. 
(Mo.)  525. 

Fact  that  certain  provisions  of  a  city  ordi- 
nance were  Impliedly  repealed  by  state  statute 
held  not  to  impliedly  repeal  other  provisions  of 
the  ordinance  which  were  not  inconsistent  with 
the  statutes. — City  of  St.  Louis  v.  Klansmeier 
(Mo.)  516 ;   Same  v.  Union  Dairy  Co.  (Mo.)  525. 

Under  Const,  art  9,  §  23  (Ann.  St.  1906,  p. 
271),  the  provision  of  section  19,  Ordinance  No. 
20,808  of  City  of  St.  Louis,  fixing  the  total  sol- 
ids to  be  contained  in  slcimmed  millc  held  void 
as  inconsistent  with  Sess.  Laws  1905,  p.  133 
(Ann.  St  1906,  i  47G1),  and  Sess.  Laws  1907, 
pp.  238,  245. — City  of  St.  Louis  v.  Klausmeier 
(Mo.)  616 ;   Same  v.  Union  Dairy  Co.  (Ma)  525. 

Section  19,  Ordinance  No.  20,808  of  City  of 
St.  Louis,  held  not  inconsistent  with  Seas. 
Laws  1905,  p.  133  (Ann.  St.  1906,  |  4761),  and 
Sess.  Laws  1907,  pp.  238,  246,  prescribing  per- 
centages and  Htandards  of  purity  of  dairy  prod- 
ucts.—City  of  St.  Louis  V.  ETlauameier  (Mo.) 
616;    Same  v.  Union  Dairy  Co.  (Mo.)  525. 

Rule  as  to  liability  to  prosecution  under  state 
statutes  and  municipal  ordinance  relating  to 
percentages  and  standards  of  purity  of  dairy 
products,  stated. — City  of  St.  Lonis  v.  Klaus- 
meier (Mo.)  616;  Same  v.  Union  Dairy  Co. 
(Mo.)  525. 

Acts  1907,  p.  242,  {  12,  relieving  dealers  in 
dairv  products  from  prosecution  when  they  can 
establish  a  guaranty  as  provided  for  in  Nation- 
al Food  and  Drug  Act  Jnne  30,  1906,  c.  3415, 34 
Stat  768  (U.  S.  Comp.  St  Supp.  1907,  p.  928). 
construed.— City  of  St  Louis  t.  Wortman  (Mo.) 
520. 

Under  clause  5,  {  4,  p.  239,  Acts  1907,  making 
it  a  misdemeanor  to  place  any  foreign  sub- 
stance in  food  which  is  poisonous  or  injurious 
to  health,  prosecution  held  maintainable,  though 
the  quantity  of  poison  placed  therein  was  so 
small  that  it  was  not  sufficient  to  cause  death 
or  injury  to  health. — City  of  St  Louis  v.  Wort- 
man  (MoO  520. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  DETAINER. 

To  recover  possession  of  demised  premises,  see 
Landlord  and  Tenant,  g  5. 

FORCIBLE  ENTRY  AND  DETAINER. 

By  fiscal  court  of  county,  see  Counties,  |  3. 

§  1.    OItU  lUblUty. 

A  tenant  under  an  indefinite  tenancy,  the 
term  t>eginning  the  seventh  day  of  the  month, 
held  not  guilty  of  forcible  detainer  until  June 
7th,  thouph  30  dnys'  notice  to  quit  was  given 
April  ir>th.— Keck  &  Riebl  t.  Caulfield  (Ky.) 
843. 
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FORECLOSURE. 

Of  lien,  see  Mechanics'  Lie.nB,  §  3. 
Of  mortgage,  see  Cliattel  Mortgages,  §  4 ;  Mort- 
gages, If  8,  4. 

FOREIGN  CORPORATIONS. 

See  Oorporations,  {  6. 
Taxation  of,  see  Taxation,  g  1. 

FORFEITURES. 

Einf«rcement  in  equity,  see  Equity,  8  L 
For  causing  death,  see  Death,  t  !• 
Of  bail,  see  Bail,  (  1. 
Of  dower,  see  Dower,  g  1. 
Of  execution  bond,  see  Execution. 
Of  insurance,  see  Insurance,  {|  S,  6,  9. 
Of  rights  of  insurance  agent,  see  Insurance,  {  1. 
Of  rights  under  mining  lease,   see  Mines  and 
Minerals,  §  1. 

FORMER  ADJUDICATION. 

See  Judgment,  ||  9,  10. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  Criminal  Law,  f  3. 

FORMS  OF  ACTION. 

See  Action,  (  1;  Ejectment;  Replevin;  Tres- 
pass, S  2;  Trover  and  Conversion. 

FORTHCOMING  BONDS. 

See  Bxecution,  (  2, 

FRANCHISES. 

Grant  by  municipality,  see  Municipal  Corpora- 
tions, H  4-8. 

Mandamus  to  compel  exercise  of,  see  Mandamus, 
H2,  3. 

FRAUD. 

See  Fraudulent  Conveyances. 
Fraudulent  pleading  affecting  right  to  remove 
cause,  see  Removal  of  Causes,  {§  1,  2. 

Bf  particular  clasiea  of  pertoni,  or  periont  in 
particular  relation!. 
Attorneys,  see  Attorney  and  Client,  {  3. 

In  particular  cJa$»e*  of  conveyancet,  contract*, 

traniactiont,  or  prooeedingg. 
See  Insurance,  |  4. 
Issuance  of  corporate  stoclc,  see  Corporations, 

i  !• 

Procuring  making  of  will,  see  Wills,  |  3. 

Particular  remediet. 
See  Reformation  of  Instruments,  |  1. 

I   1.    Deoeptlon  eonsiltiitliis  fraud,  and 
UaliUtr  tberrfor. 

The  existence  of  facts  sufficient  to  put  an  or- 
dinarily prudent  man  on  inquiry  held  no  de- 
fense in  an  action  for  fraud  where  a  relation 
of  confidence  and  trust  existed. — McDonough  v. 
WUIiams  (Arlc.)  164. 

*The  rule  tliat  mere  false  assertions  as  to 
the  value  of  property,  where  no  warranty  is 
intended,  does  not  constitute  actionable  fraud, 
does  not  apply  where  the  parties  have  not  equal 
opportunities  to  form  and  exercise  their  own 
judgment— Fall  v.  Uornbecli   (Mo.  App.)  41. 


i   9i    Aotloiu. 

Subsequently  discovered  defects  in  property 
held  not  admissible  as  evidence  in  an  action  for 
fraud  in  making  a  purchase. — McDonough  T. 
Williams  (Ark.)  164. 

In  an  action  for  fraud  in  the  purchase  of 
corporate  stock,  evidence  of  the  value  of  the 
physical  property  of  the  corporation  held  admis- 
sible.—McDonough  V.  Williams  (Ark.)  164. 

In  an  action  for  fraud,  certain  issues  held 
involved  in  other  issues  submitted. — McDon- 
ough V.  Williams  (Ark.)  164. 

A  petition  in  an  action  for  fraud  in  inducing 
a  purchase  of  corporate  stock  held  to  state  a 
good  cause  of  action. — Fall  v.  Hombeck  (Mo. 
App.)  41. 

FRAUDS,  STATUTE  OF. 

}  1.    Pleadiag,  «yld«nee,  trial,   and  r«- 
Tieir. 

Certain  facts  respecting  an  instrument  giving 
a  community  the  right  to  use  a  building  for 
school  purposes  held  presumed  to  show  compli- 
ance with  Rev.  St.  1895,  art.  624.— Rhodes  v. 
Maret  (Tex.  Civ.  App.)  433. 

FRAUDULENT  CONVEYANCES. 

As  against  plaintiff  in  divorce,  see  Divorce,  {  4. 

S  1.     Transfers  and  transactions  Invalid. 

*No  fraud  was  committed  in  conveying  a 
homestead  to  an  ad^ted  daughter  in  considera- 
tion of  affection.— Wilson  v.  Hardman  (Ky.) 
672. 

*A  conveyance  by  a  husband  to  his  wife  to 
defraud  his  creditors  held  properly  vacated. — 
Langham  v.  O'Meara  ft  James  (Ky.)  928. 


I    2. 


of    parties 


RIglits   and    llablUtles 
and    pnrohasers. 

*A  transfer  of  property  in  fraud  of  creditors, 
while  void  as  to  the  latter,  is  binding  on  the 
parties  and  their  privies,  as  the  statutes  against 
fraudulent  conveyances  are  intended  to  protect 
the  interest  of  creditors,  but  not  in  any  manner 
to  affect  the  rights  of  the  parties  to  the  convey- 
ance.—Charles  V.  White  (Mo.)  545;  Same  v. 
Neili,  Id. 

^  3.     Raatediea  of  erediton  and  pnroliaa- 
ers. 

Creditors'  proof  held  insufficient  to  subject 
stock  transferred  by  their  debtor  to  the  pay- 
ment of  their  claims,  under  Acts  1901,  p.  72,  c. 
22. — Singletary  v.  Boerner-Morris  Candy  Co. 
(Ky.)  637. 

In  a  suit  to  subject  goods  to  the  transferror's 
creditors'  claims,  it  is  improper  to  adjndstp  « 
sale  for  a  sum  exceeding  the  amount  of  the 
claims. — Singletary  v.  Boener-Morris  Candy  Co. 
(Ky.)  637. 

FRIGHT. 

Recovery  of  damages  for,  see  Damages,  |  1. 

FUGITIVE  FROM  JUSTICE. 

Report  of  extradition  proceedings  a*  privileged, 
see  Libel  and  Slander,  i  2. 


GAMING. 


See  Lotteries. 


GARNISHMENT. 

See  Attachment ;   Execution. 
Appellate   jurisdiction   of   supreme   court,    see 
Courts,  I  4. 
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Collateral  attack  on  Jodgment  against  garnishee, 

see  Judgment,  {  7. 
Finality  of  determination  for  purpose  of  review, 

■ee  Appeal  and  Error,  S  1. 

{    1.    Writ  or  ■mnmoiii  and  notioe,  aerr- 
ioe,  and  return. 

Under  Rev.  St.  1855,  c.  12,  S  22,  and  chapter 
63,  f  e,  the  omission  of  the  sheriff  summoning 
a  garnishee  held  fatal  to  the  jurisdiction  of  the 
court.— Howell  v.   Sherwood  (Mo.)  50. 

{   2.    Proeeedlnn  to  anpport  or  enfor«e. 

•A  petition  against  a  garnishee  held  insuffi- 
cient to  entitle  plaintiff  to  a  personal  judgment 
against  him. — Darby  v.  French  (Ky.)   1132. 

GENERAL  LAND  OFFICE. 

Mandamtw  to  commissionor  of,  8e«  Mandamus, 
IS. 

GIFTS. 

Charitable  giftt,  see  Charities. 

GOOD  FAITH. 

Of  purchaser,  see  Bills  and  Notes,  S  8 ;   Vendor 
and  Purchaser,  §  4. 

GOVERNOR. 

Report    of    extradition    proceedings   before   as 
privileged,  see  Libel  and  Slander,  i  2. 

GRAND  JURY. 

See  Indictment  and  Informaticm. 
Appealability  of  action  of,  see  Criminal  Law, 

lie. 

A  constitutional  and  statutory  grand  jury 
must  be  composed  of  12  men.— State  v.  Vaughn 
(Mo.  App.)  728. 

A  foreman  held  indispensable  to  a  grand  ju- 
ry.—State  V.  Vaughn  (Mo.  App.)  728. 

The  clerk  of  the  circuit  court  held  required  to 
enter  in  the  record  the  names  of  the  grand  ju- 
rors, the  name  of  the  foreman,  and  the  fact 
that  the  jury  was  duly  impaneled,  sworn,  and 
charged.— State  v.  Vaughn  (Mo.  App.)  728. 

The  court  held  authorized  to  correct  the  rec- 
ord by  a  nunc  pro  tunc  entry  showing  that  a 
grand  jury  was  composed  of  12  men.— State  v. 
Vaughn  (Mo.  App.)  728. 

GRANTS. 

Of  public  lands,  see  Public  Lands. 

GRATUITOUS  BAILMENT. 

See  Bailment 

GUARANTY. 

See  Indemnity;    Principal  and  Surety. 
Contracts  by  corporation,  see  Corporations,  {  i. 

GUARANTY  INSURANCE. 

See  Insurance,  {  7. 

GUARDIAN  AND  WARD. 

Collateral   attack  on  judgment  against  guard- 
ian, see  Judgment,  §  7. 
Guardian  ad  lit«m  for  infant,  see  Infants,  {  4. 


Judgment  against  guardian  as  lien  on  home- 
stead, see  Homestead,  g  1. 

Liability  of  guardian  on  appeal  bond,  see  Ap- 
j>eal  and  Error,  {  25. 

Liability  of  judge  for  failure  to  require  guard- 
ian to  settle,  see  Judges,  §  1. 

Stay  of  proceeding  pending  appeal  in  action  be- 
tween, see  Appeal  and  Error,  f  6. 

Subrogation  of  sureties  of  guardian  to  rights  of 
ward,  see  Subrogation. 

{  1.     Sales  and  eoaTeyaiiees  wider  order 
of  oonzt. 

A  guardian's  successor  having  paid  a  judg- 
ment for  which  neither  be  nor  the  ward's  es- 
tate was  liable  for  the  return  of  the  purchase 
price  of  an  unconfirmed  sale  of  the  ward's  real 
estate,  such  succeeding  guardian  could  not  re- 
cover over  against  the  original  guardian's  sure- 
ties either  in  his  own  behalf  or  by  subrogation 
to  the  rights  of  the  purchaser. — McMinn  v.  Cope 
(Tex.  Cfv.  ApF.)  8(». 

"Complied  with"  defined.— McMinn  v.  Cope 
(Tex.  Civ.  App.)  809. 

A  guardian's  contract  for  the  sale  of  the 
ward's  real  estate  does  not  pass  title  until  the 
sale  is  confirmed. — McMinn  v.  Cope  (Tex.  Civ. 
App.)  809. 

The  estate  of  a  ward  and  his  succeeding 
guardian  held  liable  for  so  much  of  the  pur- 
chase price  of  an  unconfirmed  sale  of  the  ward's 
real  estate  as  was  applied  directly  to  the  bene- 
fit of  the  ward  or  his  estate. — McMinn  v.  Cope 
(Tex.  Civ.  App.)  809. 

Under  Rev.  St.  1895,  arts.  2672,  2679.  and 
article  2673,  subd.  8,  held  not  to  authorize  a 
guardian  to  receive,  so  as  to  bind  his  ward, 
the  consideration  for  a  sale  of  the  ward's  real 
estate  until  confirmation.— McMinn  v.  Cope 
(Tex.  Civ.  App.)  809. 

{   S*    Actions. 

Under  Rev.  St.  1895,  art  1265,  snbds.  2,  3, 
held  unnecessary  for  a  pur^rted  guardian  to 
prove  her  capacity  to  sue,  it  not  having  been 
questioned.- Kaack  t.  Stanton  (Tex.  Civ.  App.) 
702. 

HABEAS  CORPUS. 

Right  to  trial  by  jury,  see  Jury,  |  L 


I   1. 


prooeedinss,   and   ro- 


Jnrlsdtotion, 
Uef. 

*A  judgment  on  first  application  for  habeas 
corpus  to  obtain  custody  of  a  child  held  not  res 
judicata  of  a  second  application  where  there  has 
been  a  material  change  of  facts. — Pittman  t. 
Byars  (Tex.  Civ.  App.)  102. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  (|  17-21. 

HAWKERS  AND  PEDDLERS. 

License  tax  on  peddlers,  see  Licenses,  (  1. 

*Oil  company,  which  fills  tanks  of  regular 
customers  every  week  under  a  standing  order, 
held  not  a  peddler,  within  Ks.  St  1903,  {  421S. 
—Commonwealth  v.  Standard  Oil  Co.  (Ky.)  902. 

*Mere  delivery  of  goods  to  a  customer  held 
not  peddling,  within  Ky.  St  1903,  g  4215.— 
Commonwealth  v.  Standard  Oil  Co.  (Ky.)  902. 

*The  words  "selling  by  sample,"  as  used  in 
Ky.  St  1903,  {  4218,  mean  by  taking  orders 
for  future  delivery,  as  the  commercial  traveler 
does.— Commonwealth  v.  Standard  Oil  Co.  (Ky.)  - 
902. 


HEALTH. 


See  Food. 
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HEARING. 

In  probate  proceedings,  see  Wills,  |  4. 
Of  motion  for  new  trial,  see  New  Trial,  i  2. 
On  appeal  or  writ  of  error,  see  Appeal  and 
Error,  |  U.  .  »-»- 

HEARSAY. 

la  civil  actions,  see  Evidence,  {  0. 

HEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Municipal  Corporations,  |  10;    Navigable 

WatetB,  S  1. 
Accidents  at  railroad  crossings,  see  Railroads, 

I   !•   EsteblialiiiieBt,  altesktlmit  and  dls- 
eontlaiuuiee. 

In  a  suit  to  recover  a  strip  of  land  between 
adjacent  owners,  a  plea  held  a  plea  of  limita- 
tions, and  not  objectionable  as  a  plea  of  ac- 
quisition to  title  to  land  by  parol.— Rose  v. 
Stephens   (Ky.)   676. 

*In  an  action  to  recover  certain  land  which 
defendants  claimed  the  right  to  use  as  a  road, 
plaintiff's  evidence  held  to  establish  a  prima 
facie  case.— Rose  v.  Stephens  (Ky.)  Q76. 

Statement  as  to  requisites  of  record  as  to 
proof  of  jurisdictional  facts  on  appeal  to  Court 
of  Appeals  from  judgment  of  circuit  on  ap- 
peal to  it  from  decision  of  county  court  order- 
ing a  new  road  opened.— Lonlsvile  &  N.  R.  Co. 
T.  Gerard  (Ky.)  915. 

The  trial  on  appeal  to  the  circuit  court,  in 
a  proceeding  to  open  a  new  road,  being,  under 
Ky.  St.  1903,  §  4303,  de  novo,  held,  that  juris- 
dictional facts  put  in  issue  by  exceptions  in  the 
county  court  must  be  proved  anew. — Louisville 
&  N.  R.  Co.  V.  Gerard  (Ky.)  915. 

The  burden  of  proof  as  to  facts  jurisdictional, 
under  Ky.  St.  1903,  {|  4289,  4290,  in  a  pro- 
ceeding to  open  a  new  road,  held  to  be  on  peti- 
tioners, on  the  filing  of  exceptions  raising  the 
issue.— Louisville  &  N.  R.  Co.  v.  Gerard  (Ky.) 
915. 

*The  swearing  of  commissioners  in  proceed- 
ings to  open  a  new  road  as  directed  by  Ky.  St. 
1903,  {  4291,  not  being  Jurisdictional,  held 
waived  by  failure  to  file  exception  on  that  ac- 
count in  the  county  court. — Louisville  &  N.  R. 
Co.   v.  Gerard   (Ky.)  916. 

Statement  of  what  issues  of  facts  raised  by 
exceptions  in  proceedings  to  open  a  new  road 
are  required  by  Ky.  St.  1903,  {  4296,  to  be 
submitted  to  a  jutr  (sections  4289,  4290).— 
Louisville  &  N.  R.  Co.  v.  Gerard  (Ky).  915. 

*Signing  of  petition  and  notice,  as  provided 
b;r  Ky.  St  1903,  {{  4289,  4290,  held  jurisdic- 
tional facts  in  proceedings  to  open  a  new  road, 
and  required  to  be  shown  in  the  county  court — 
Louisville  &  N.  R.  Co.  v.  Gerard  (Ky.)  915. 

The  circuit  court  held  to  have  no  jurisdiction 
of  an  appeal  taken  from  the  county  court  in 
ph>ceeding8  to  establish  a  public  road  where  the 
appeal  was  not  taken  within  10  days,  notwith- 
standing appearance  of  appellees  in  the  circuit 
court— Sidwell  v.  Jett  (Mo.)  50. 

Under  Rev.  St  1899,  S  1788  (Ann.  St  1906, 
p,  1248),  relating  to  trials  in  the  circuit  court 
on  appeal  from  the  county  court  and  in  view 
of  the  fact  that  the  county  court  has  original 
Jurisdiction  to  establish  county  roads,  the  circuit 
court  held  to  have  jurisdiction  of  such  prono»d- 
ings  only  by  an  appeal  from  the  coonty  court. — 
Sllvi   "       <---—- 


Iwell  T.  Jett  (Mo.)  56. 


HOMESTEAD. 

See  Exemptions, 

Cancellation   of   deed   of,   see  Cancellation   of 

Instruments,  {  2. 
Conveyance   of,  as  fraudulent   see  Fraudulent 

Conveyances,  {  1. 

i  1.    Nstvre,  Aoqvlaltloa,  and  extent. 

In  view  of  Const  art.  9.  i  3,  held,  that  a 
guardian  could  not  claim  his  homestead  as  ex- 
empt from  judgments  obtained  against  him  by 
his  wards,  and  that  such  judgments  were  a  lien 
on  his  interest  therein. — Reaves  v.  Coffman 
(Ark.)  194. 

A  homestead  acquired  in  compromise  of  a  will 
contest  by  testator's  heir  held  not  purchased, 
within  Ky.  St  1903,  {  1702,  excepting  from 
homestead  exemptions  one  purchased  after  crea- 
tion of  the  debt.— Burrow  v.  Maxon  (Ky.)  661. 

*The  duty  of  a  husband  to  support  his  chil- 
dren, notwithstanding  a  divorce  awarding  to 
the  wife  the  custody  of  the  children,  held  to 
constitute  the  husband  and  children,  when  liv- 
ing together,  a  family  entitled  to  a  homestead. 
— Sykes  r.  Speer  (Tex.  Civ.  App.)  422. 

*Land  conveyed  to  a  debtor,  never  occupied  as 
a  homestead,  in  part  payment  for  a  house  and 
lot  which  was  a  business  homestead,  held  not 
exempt  as  the  proceeds  of  the  homestead  under 
Const,  art  16,  I  51 ;  Sayles'  Ann.  Civ.  St  1897, 
art.  2396.— McGovern  y.  Taliaferro  (Tex.  Civ. 
App.)  814. 

*A  street  improvement  assessment  not  made 
in  accordance  with  the  Constitution  and  laws 
held  not  a  tax  within  Oust  art  16,  {  50,  au- 
thorizing sale  of  the  homestead  for  the  pay- 
ment of  taxes  due  thereon. — City  of  Beaumont 
V.  Russell  (Tex.  Civ.  App.)  950. 

{   2.    Transfer  or  Inonmbranoe. 

*To  give  effect  to  the  wife's  signature  to  a 
mortgage  of  the  homestead,  held,  that  it  must 
be  construed  to  show  an  intent  to  join  there- 
in.—Sledge  &  Norfleet  Co.  v.  Craig  (Ark.)  892. 

*Kirby's  Dig.  f  3901,  held  to  prescribe  no  par- 
ticular form  of  acknowledgment  by  the  wife  of 
an  instrument  affecting  the  homestead,  or  of 
the  officer's  certificate  thereto,  so  that  it  is  suf- 
ficient if  the  wife  joins  in  the  execution,  and 
acknowledges  the  same  before  en  authorized  of- 
ficer, and  his  certificate  so  states. — Sledge  & 
Norfleet  Co.  r.  Craig  (Ark.)  892. 

i    3.     Rlchts  of  snrrlTinK  hnsband,  wife, 
oUldren,  or  heirs. 

*The  constitutional  provision  that  the  home- 
stead left  by  a  decedent  shall  be  exempt  from 
sale  for  debts  of  decedent,  and  that  the  rents 
and  profits  thereof  shall  vest  in  the  widow  fof 
life  and  the  children  during  minority,  merely 
exempts  it  from  sale  for  debt  either  during  the 
lifetime  of  the  owner  or  after  his  death  during 
the  lifetime  of  his  widow  or  minority  of  h\g 
children,  and  does  not  prohibit  the  original 
owner  of  the  homestead  from  dismembering  it 
by  grant  or  devise  at  least  so  far  as  his  chil- 
dren are  concerned. — Brown  v.  Nelms  (Ark.) 
373. 

*Where  the  husband  or  wife  dies,  the  survivor 
retains  the  status  as  head  of  the  family  and  as 
such  is  entitled  to  the  homestead  exemption 
then  existing,  regardless  of  whether  or  not 
there  are  other  constituents  of  the  family  re- 
maining with  the  survivor. — Sykes  v.  Speer 
(Tex.  <3lv.  App.)  422. 

I  4.    Abandonment,    waiver,    or    forfel- 


•  'Whether  a  homestead  lias  been  abandoned  is 
a  question  of  fact  ascertainable  from  the  cir- 
cumstances.— Sykes  v.  Speer  (Tex.  Civ.  App.) 
422. 

'Facts  held  not  to  show  an  abandonment  of 
a  homestead  by  a  husband  retaining  the  custodf 
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of  his  children,  notwithstandinc  a  divorce  ob- 
tained by  the  wife. — Sykes  v.  Speer  (Tex.  Civ. 
App.)  422. 

*Where  a  marriage  ia  dissolved  by  divorce, 
the  homestead  rights  of  the  parties  depend  on 
the  presence  of  other  constituents  of  me  fam- 
ily and  the  subsequent  relations  of  the  parties 
to  those  constituents, — Sykes  v.  Speer  (Tex.  Civ. 
App.)  422. 

'Abandonment  of  a  homestead  held  accom- 
plished by  going  away  with  the  definite  Inten- 
tion never  to  return. — Sykes  v.  Speer  (Tex.  Civ. 
App.)  422. 

*When  a  homestead  character  once  attaches 
to  property,  it  continues  to  be  the  homestead 
until  the  owner  voluntarily  changes  its  charac- 
ter by  disposing  of  the  property  or  by  leaving 
with  the  intention  of  not  returning  and  occupy- 
ing it  as  a  home. — Sykes  v.  Speer  (Tex.  Civ. 
App.)  422. 

I  5.     Proteotion     and     enfoioeaieat     of 
rlfflits. 

A  Judgment  of  divorce,  awarding  the  wife 
costs  of  the  suit,  cannot  be  satisfied  out  of  the 
homestead  of  the  husband,  while  he  retains  cus- 
tody of  the  children,  though  the  judgment 
awarded  such  custody  to  the  wife. — Sykes  v. 
Speer  (Tex.  Civ.  App.)  422. 

A  forced  sale  of  a  homestead,  except  for  that 
which  the  constitution  makes  it  liable,  is  void, 
and  a  grantee  of  the  purchaser  at  such  sale  ac- 
quires no  better  title  than  the  purchaser  did. — 
Sykes  v.  Speer  (Tex.  Civ.  App.)  422. 

•Where  land  conveyed  to  a  debtor  in  part  pay- 
ment for  a  business  homestead  and  other  prop- 
erty was  conveyed  by  the  debtor  after  it  had 
been  attached,  the  burden  was  on  the  debtor's 
grantee  to  show  that  the  land  was  exempt  when 
attached.— McQovem  v.  Taliaferro  (Tex.  Civ. 
App.)  814. 

HOMICIDE. 

See  Homicide,  {{  6,  7 ;    Suicide. 

Admissibility  of  telephone  conv«raation8,  see 
Criminal  Law,  §  6. 

Competency  of  witnesses,    see  Witnesses,  {  1. 

Evidence  at  preliminary  examination,  see  Crim- 
inal Law,  i  6. 

Examination  of  witnesses,  see  Witnesses,  |  2. 

Former  jeopardy,  see  Criminal  Law,  §  3. 

Harmless  error  in  general,  see  Criminal  Law, 
§20. 

Impeachment  of  witnesses,  see  Witnesses,  {  3. 

Opinion  evidence,  see  Criminal  Law,  §  6. 

Requisites  and  sufficiency  of  instructions  in 
general,  see  Criminal  Law,  §  12. 

Selection  and  drawing  of  jury,  see  Jury,  {  2. 

S    I.     The  bomlolde. 

•Homicide  is  the  destruction  of  human  life 
by  another,  and  the  person  destroyed  must  be 
actually  born  at  the  time.— Cordes  v.  State  (Tex, 
Cr.  App.)  943. 

•Essential  attributes  of  the  crime  of  infanti- 
cide stated.— Cordes  v.  State  (Tex.  Cr.  App.) 
043. 

I   2.    Murder. 

•"Murder"  defined. — Combs  v.  CSommonwealth 
(Ky.)  658. 

Under  Pen.  Code,  arts.  77.  647-649,  one  induc- 
ing another  to  take  a  deadly  poison  under  the 
impression  that  it  Is  medicine  or  forcing  anoth- 
er against  his  will  to  take  poison,  where  death 
results,  is  guilty  of  murder. — Sandeia  v.  State 
(Tex.  Cr.  App.)  68. 

Murder  in  the  first  degree  and  murder  in  the 
second  degree  and  manslaughter  are  mere  grades 
of  the  same  offense. — Burnett  v.  State  (Tex.  Cr. 
App.)  74. 

•A  i>er8on  was  present  when  another  unlaw- 
fully  and   with   express   malice   killed  a  child. 


and  had  upeed  with  the  other  to  kill  It,  and, 
knowing  his  unlawful  intent,  aided  him  by  acts 
or  encouraged  him  by  words  or  gestures.  Held, 
that  the  person  was  guilty  of  murder  in  the 
first  degree.— Cordes  v.  State  (Tex.  Or.  App.) 

It^o. 

8  S.    ICaiiaUracliter. 

•"Manslaughter"  defined. — Oombs  v.  Common- 
wealth (Ky.)  65a 

•One  accused  of  murder  held  entitled,  from 
the  standpoint  of  manslaughter,  to  defend  him- 
self against  decedent  and  a  third  person. — Brown 
v.  State  (Tex.  Cr.  App.)  80. 

•On  an  indictment  for  murder,  accused  held, 
under  certain  facts  stated,  guilty  of  manslaugb- 
ter  only.— Brown  t.  State  (Tex.  Cr.  App.)  80. 

I  4.     Ezonaable  or  Jaetlflable  bomiolde. 

•Rule  as  to  one's  right  to  kill  a  burglar,  etc., 
stated. — Leach   v.   Commonwealth   (Ky.)   595. 

•If  threats  alleged  to  have  been  made  by  one 
I>erBon  against  another  are  communicated  to  the 
other,  though  not  true,  and  he  believes  them 
and  that  the  person  made  them,  he  will  be  justi- 
fied in  acting  the  same  as  if  they  had  been  in 
fact  made.— Huddleston  ▼.  State  (Tex.  Cr.  App.) 
64. 

•On  an  issue  of  self-defense  in  homicide,  the 
jury  must  look  at  the  facts  from  accused's 
standpoint ;  he  being  entitled  to  defend  against 
fear  of  death  or  serious  bodily  injury.— Corne- 
lius v.  State  (Tex.  Cr.  App.)  1050. 

S   6.    Imdlotment  and  Intonnatlon. 

An  indictment  for  mnrder  by  poison  held 
fatally  bad.— Sanders  t.  State  (Tex.  Cr.  App.) 
68. 

8    6.    E'videnoe— AdmiMlbility  in  fEcneral. 

•Rule  respecting  justification  for  killing  an 
intruder  or  trespasser  stated.— Leach  v.  Com- 
monwealth (Ky.)  595. 

Rule  as  to  one's  right  to  kill  another  in  self- 
defense  stated. — Long  t.  Commonwealth  (Ky.) 
841. 

Evidence  held  to  show  homicide  in  self-de- 
fense.—Long  V.  Commonwealth  (Ky.)  841. 

•On  a  trial  for  murder  by  poison  evidence  of 
visits  made  by  decedent  to  the  home  of  accused 
in  his  absence  held  inadmissible. — Sanders  r. 
State  (Tex.  Cr.  App.)  68. 

•In  a  homicide  case,  the  admission  in  evidence 
of  the  details  of  a  previous  difficulty  between 
accused  and  a  third  person  held  erroneous. — 
Brown  v.  State  (Tex.  (Jr.  App.)  80. 

•Evidence  held  admissible  against  one  accused 
of  uxoricide.— Rice  v.  State  (Tex.  Cr.  App.) 
299. 

•One  convicted  of  murder  held  not  entitled  to 
complain  because  his  witness  was  permitted  to 
testify  on  cross-examination  that  decedent's 
brother  brought  witness  to  the  county  of  prose- 
cution where  she  was  placed  in  jail. — Rice  v. 
State  (Tex.  Cr.  App.)  Wd. 

•The  state  could  show  that  one  accused  of 
uxoricide  had  had  improper  relations  with  an- 
other woman  more  than  18  months  or  2  years 
before  the  homicide.— Bice  v.  State  (Tex.  Cr. 
App.)  299. 

•In  a  homicide  case,  proof  of  the  conduct  and 
appearance  of  accused,  after  coming  to  the 
house  of  decedent  where  the  killing  occurred 
held  admissible.— Marsh  v.  State  (Tex.  Cr.  App.) 
320. 

On  a  trial  for  homicide  committed  by  accused 
and  his  brother  pursuant  to  a  conspiracy,  proof 
of  certain  conduct  of  the  brother  held  admis- 
sible, though  accused  was  absent. — Proctor  ▼. 
State  (Tex.  Cr.  App.)  770. 

•One  accused  of  manslaughter  having  shown 
threats  by  decedent,  under  Pen.  Code,  art.  718, 
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the  state  could  show  that  decedent  was  peace- 
able, etc.— Cornelius  ▼.  State  (Tex.  Cr.  App.) 
1050. 

{  7*     — —  Dylac  deolaratlons. 

•Under  Oode  Or.  Proc.  art.  775.  state  held 
entitled  to  show  in  trial  for  uxoricide  declara- 
tions by  decedent  before  her  death  incriminating 
accused.— Rice  t.  State  (Tex.  Cr.  App.)  299. 

*On  a  trial  for  uxoricide,  the  state  held 
entitled  to  show  declaration  by  decedent  ifbortly 
before  her  death.— Rice  t.  State  (Tez.  Cr.  App.) 
299. 

I  8.     —  Proeeedlncs  at  laqnest. 

*A  transcript  of  testimony  of  witnesses  tak- 
en in  writing  at  an  inquest  proceeding,  at 
which  accused  appeared  and  cross-examined  the 
witnesses,  may  ot  introduced  in  evidence  by 
the  prosecution  on  the  trial  of  accused  where 
the  witnesses  whose  evidence  was  so  taken  are 
dead  or  beyond  the  jurindiction  of  the  court  at 
the  time  of  the  trial.— Hobbs  v.  State  (Tex.  Cr. 
App.)  308. 

*The  admissibility  of  a  transcript  of  the  tes- 
timony of  witnesses  taken  at  an  inquest  pro- 
ceeding is  not  dependent  on  the  necessity  for  its 
introduction,  or  affected  by  the  fact  that  there 
is  independent  testimony  of  living  and  available 
witnesses  covering  the  same  matter.— Hobbs  v. 
State  (Tex.  Cr.  App.)  308. 

The  necessity  for  the  introduction  in  a  crimi- 
nal prosecution  of  transcripts  of  the  evidence 
of  witnesses  deceased  or  beyond  the  jurisdiction 
of  the  court  must  be  left  to  the  discretion  of 
the  prosecuting  officer  and  of  the  trial  court. — 
Hobbs  V.   State   (Tex.  Cr.  App.)  308. 

I  9.    Welslkt  and  snfBoienoy. 

•Evidence  helato  sustain  a  conviction  of  mur- 
der.—Foster  V.  Commonwealth  (Ky.)  563. 

•Evidence  held  to  justify  a  conviction  of 
manslaufrhter.— Chapman  v.  Commonwealth 
(Ky.)  567. 

Where  the  testimony  of  the  commonwealth,  it 
true,  justified  a  conviction,  a  verdict  of  guilty 
was  supported  by  the  evidence,  notwithstanding 
the  conflicting  evidence  of  accused. — Blanton  v. 
Commonwealth  (Ky.)  594. 

•Evidence  held  to  sustain  a  conviction  of  mur- 
der in  the  first  degree.— Leach  t.  Common- 
wealth (Ky.)  595. 

Evidence  held  to  sufficiently  corroborate  the 
testimony  of  an  sccomplice  that  accused  was 
present  and  aided  in  the  killing  of  decedent. — 
Miller  v.  Commonwealth  (Ky.)  598. 

•On  a  trial  for  malicious  cutting  and  wound- 
ing with  intent  to  kill,  evidence  held  insufficient 
to  establish  the  intent. — Hamilton  v.  Common- 
wealth (Ky.)  603. 

•The  intent  in  malicious  cutting  with  intent 
to  kill  is  gathered,  not  only  from  accused's  dec- 
larations, but  from  the  nature  of  the  wounds, 
and  the  attending  circumstances.- Hamilton  ▼. 
Commonwealth  (Ky.)  603. 

•Where  the  jury  believe  beyond  a  reasonable 
doubt  that  accused  has  been  proven  guilty  of  a 
homicide,  and  they  entertain  a  doubt  as  to  the 
degree  of  her  guilt,  they  must  find  her  guilty 
of  manslaughter.— Steely  v.  Commonwealth 
(Ky.)  655. 

•Where  the  jury  believe  beyond  a  reasonable 
doubt  that  accused  has  been  proven  guilty,  but 
have  a  reasonable  doubt  wbetlier  he  has  been 
proven  guilty  of  murder  or  manslaughter,  they 
should  find  him  guilty  of  manslaughter. — 
Combs  V.  Commonwealth  (Ky.)  658. 

•Evidence  held  to  show  murder  in  the  first 
degree.— Rice  v.  State  (Tex.  Or.  App.)  299. 


•Evidence  held  sufficient  to  support  a  convic- 
tion of  murdering  an  infant. — Cordes  v.  State 
(Tex.  Cr.  App.)  948. 

§10.   Trial— QneatioiM  for  Jnry. 

•In  a  prosecution  for  homicide,  evidence  held 
to  raise  the  issues  of  manslaughter  and  self-de- 
fense.— Burnett  v.  State  (Tex.  Cr.  App.)  74. 

•Evidence  held  to  authorize  the  submission  to 
the  jury  of  the  issues  of  murder  in  the  first 
and  second  degrees.- High  ▼.  State  (Tex.  Cr. 
App.)  939. 

•Evidence  in  a  manslaughter  trial  held  suffi- 
cient to  raise  an  issue  as  to  provocation  of  dif- 
ficulty by  accused. — Cornelius  v.  State  (Tex.  Cr. 
App.)  1050. 

S  11.  ■—  lastraetloiu  tn  ceneral, 

•Evidence  in  a  murder  trial  held  insufficient 
to  require  an  instruction  as  to  accused's  right 
to  shoot  if  he  believed  decedent  was  at  the 
time  attempting  to  break  into  his  house  or  com- 
mit a  felony.— Leach  v.  Commonwealth  (Ky.) 
595. 

•On  a  trial  for  homicide,  an  instruction  sub- 
mitting an  issue  held  essential  to  submit  the 
issue  of  self-defense. — Combs  ^  v.  Commonwealth 
(Ky.)  6oa 

Charges  in  a  murder  case  held  confusing.— 
Huddleston  ▼.  State  (Tex.  Cr.  App.)  64. 

On  a  trial  for  murder  by  poison  an  instruction 
on  the  defense  of  suicide  held  requir<^  under 
the  evidence.— Sanders  v.  State  (Tex.  Cr.  App.) 
68. 

An  instruction  on  a  trial  for  murder  by  poison 
held  insufficient  for  failing  to  state  the  essential 
elements  of  the^offense. — Sanders  v.  State  (I'ex. 
Cr.  App.)  68. 

In  a  prosecution  for  manslaughter,  a  charge 
that  in  determining  whether  there  was  adequate 
cause  the  jury  were  entitled  to  consider  any 
former  provocation,  etc.,  held  proper. — Burnett 
V.  State  (Tex.  Cr.  App.)  74. 

On  a  trial  for  homicide,  an  instruction  elimin- 
ating a  fact  in  passing  on  whether  or  not  accus- 
ed was  the  aggressor  held  erroneous. — Brown  v. 
State  (Tex.  Cr.  App.)  80. 

On  a  trial  for  homicide,  an  instruction  on 
adequate  cause  held  not  erroneous,  in  view  of 
the  undisputed  evidence.— Proctor  v.  State  (Tex. 
Cr.   App.)  770. 

On  a  trial  for  murder  committed  by  accused 
and  his  brother  pursuant  to  a  conspiracy,  an 
instruction  held  not  erroneous  for  failing  to 
state  with  whom  the  brother  had  formed  the 
common  intent  to  kill  decedent. — Proctor  t. 
State  (Tex.  Cr.  App.)  770. 

{12.  ^—  Inatraotlons  on  self-defense. 

•An  instruction  on  a  trial  for  homicide  held 
to  correctly  define  self-defense  under  the  evi- 
dence.— Commonwealth  v.  Boyd  (Ky.)  605. 

•On  a  trial  for  homicide,  an  instruction  on 
self-defense  held  required  to  submit  to  the  ju- 
ry a  certain  issue. — Steely  v.  Commonwealth 
(Ky.)  655. 

•A  charge  in  a  murder  case  held  an  unwar- 
ranted limitation  on  the  right  of  self-defense. — 
Huddleston  v.  State  (Tex.  Cr.  App.)  64. 

•Where  the  question  of  serious  bodily  injury 
is  involved,  and  the  issues  of  self-defense  and 
manslaughter  arise,  the  court  must  definitely  in- 
struct the  jury  so  that  they  will  understand 
where  one  ends  and  the  other  begins,  and  be 
able  to  draw  the  line  of  demarcation  from  the 
facts.— Brown  v.  State  (Tex.  Cr.  App.)  80. 

•Under  the  evidence  in  a  manslaughter  trial, 
held  proper   to   refuse    to   instruct   on   the   law 
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of  retreat.— Cornelias  ▼.  State  (Tex.  Cr.  App.) 
1050. 

'Instructions  in  a  manslaughter  trial  held 
to  sufficiently  cover  the  law  of  self-defense  based 
upon  real  and  apparent  danger. — Cornelius  T. 
Stete  (Tex.  Or.  App.)  1050. 

*Any  words  tending  to  provoke  and  provoking 
a  difficulty,  being  so  intended,  justify  a  charge 
on  provoking  a  difficulty. — Cornelius  t.  State 
(Tex.  Cr.  App.)  1060. 

i  13.  ^^  Inatmotiona  ou  cimde   or  de- 
cree of  offense. 

*On  a  trial  for  homicide,  the  refusal  to  charge 
on  voluntary  or  involuntary  manslaughter  field 
proper  under  the  evidence. — Foster  v.  Common- 
wealth (Ky )  563. 

On  a  trial  for  homicide,  failure  to  charge  on 
involuntary  manslaughter  held  not  prejudicial, 
in  view  of  the  evidence  and  the  charge  given. — 
Blanton  v.  Commonwealth  (Ky.)  594. 

On  a  trial  for  homicide,  an  instruction  held 
not  erroneous  in  view  of  the  evidence  and  charge 
given.— Miller  v-  Commonwealth  (Ky.)  598. 

*The  word  "willful"  in  an  instruction  as  to 
"murder"    defined.— Combs    v.    Commonwealth 

(Ky.)  658. 

'"Malice  aforethought"  in  an  instruction  as 
to  "murder"  defined. — Combs  v.  Commonwealth 
(Ky.)  658. 

'Evidence  held  to  require  instructions  on  in- 
voluntary manslaughter  and  accidental  killing. — 
Long  V.  Ommonwealth  (Ky.)  841. 

A  charge  oh  manslaughter  held  erroneous  as 
submitting  the  question  of  the  abandonment  by 
decedent  of  an  assault  on  accused  preceding  the 
homicide.— Huddleston  t.  State  (Tex.  Cr.  App.) 
64, 

An  instruction  on  manslaughter  which  ignored 
certain  rights  of  accused  held  reversible  error. — 
Brown  v.  State  (Tex.  Cr.  App.)  80. 

On  a  trial  for  homicide,  a  charge  on  man- 
slaughter committed  for  insults  to  a  female  rela- 
tive of  accused  held  proper. — Proctor  v.  State 
(Tex.  Cr.  App.)  770. 

8  14.    Appeal  and  error. 

Error  m  a  murder  trial  in  submitting  an  is- 
sue not  sustained  b;^  evidence  held  beneficial  to 
accused,  defeating  his  right  to  complain. — Leach 
v.  Commonwealth  'Ky.)  595. 

In  a  prosecution  for  homicide  a  statement 
by  defendant's  wife  on  cross-examination  that 
she  had  told  a  neighbor  that  defendant  had  gone 
to  look  for  decedent  and  that  she  did  not  know 
what  was  going  to  happen  held  ground  for  re- 
versal.—Hobbs  V.  State  (Tex.  Cr.  App.)  308. 

'Where  accused  was  convicted  of  manslaugh- 
ter, errors  in  the  charge  of  murder  in  the  first 
degree  were  immaterial.— Marsh  v.  State  (Tex. 
Cr.  App.)  320. 

'Where  the  evidence  does  not  suggest  the  is- 
sue of  self-defense,  the  error  in  giving  a  correct 
charge  on  the  law  of  self-defense  is  not  ground 
for  reversal. — Proctor  v.  State  (Tex.  Cr.  App.) 
770. 

•Under  Code  Cr.  Proc.  1895,  art  817,  a 
conviction  of  manslaughter,  while  the  evidence 
shows  truilt  of  a  higher  grade  of  homicide,  held 
not  prejudicial  to  accused.— High  v.  State  Cex. 
Cr.  App.)  939. 

'Where  there  is  a  conviction  of  manslaughter, 
errors  in  the  charge  defining  murder  will  not 
be   reviewed.— High   v.    State    (Tex.   Or.   App.) 

'Murder  and  manslaughter  being  merely  dif- 
fering grades  of  one  crime,  evidence  tending  to 
show  one  guilty  of  murder  is  admissible  on  a 
new  trial  after  reversal  of  a  conviction  of  man- 
slaughter, though  under  Code  Cr.  Proc.  art  762, 


he  cannot  be  convicted  of  a  higher  degree  than 
manslaughter.— Cornelius  v.  State  (Ttex.  Cr. 
App.)  1(B0. 

♦Under  Code  Or.  Proc  art.  723.  one  con- 
victed of  manslaughter  held  not  entitled  to  com- 
plain of  the  court's  refusal  to  submit  a  certain 
theory.— Cornelius  v.  State  (Tex.  Or.  App.) 
1050. 

'One  accused  of  manslaughter  was  not  preju- 
diced by  the  court's  failure  to  instruct  as  to 
what  offense  accused  was  guilty  of  if  he  pro- 
voked the  difficulty  with  intent  to  commit  a 
breach  of  the  peace.— Cornelius  v.  State  (Tex. 
Cr.  App.)  1050. 

'One  accused  of  manslaughter  was  not  prej- 
udiced by  an  instruction  that,  if  the  relative 
strength  of  decedent  and  accused  led  accused 
to  reasonably  fear  death,  etc.  he  must  be  ac- 
quitted, though  the  record  did  not  disclose  de- 
cedent's size.— Cornelius  v.  State  (Tex.  Cr. 
App.)  1050. 


HOUSEBREAKING. 

See  Bnrglary. 

HUMANITARIAN  DOCTRINE. 

Application  of  doctrine  in  action  for  injuries 
caused  by  operation  of  street  railroad,  see 
Street  Railroads,  S  2. 

HUSBAND  AND  WIFE. 

See  Curtesy  ;    Divorce ;    Dower ;    Marriage. 

Appointment  of  receiver  in  suit  for  divorce, 
see  Receivers,  §  2. 

Argument  and  conduct  of  counsel  in  action  for 
alienation  of  affections,  see  Trial,  §  4. 

Betterment  act  as  statute  of  limitations,  see 
Limitation  of  Actions,  |  1. 

Competency  as  witnesses,  see  Witnesses,  f  1. 

Competency  of  witnesses  m  action  for  alienation 
of  affections,  see  Witoesses,  }  1. 

Computation  of  limitations  in  action  on  joint 
account  of,  see  Limitation  of  Actions,  {  2. 

Estoppel  of  wife,  see  Estoppel,  f  1. 

Fraudulent  conveyances  Ketween,  see  Fraudu- 
lent Conveyances,  i  1. 

Liability  of  wife  on  sequestration  bond,  see 
Sequestration. 

Negligence  of  husband  implied  to  wife,  see  Neg- 
ligence, S  3. 

Rignts  of  survivor,  see  Descent  and  Distribu- 
tion, {  2;    Homestead,  {  3. 

S  1.     Mntnal  rlxhta,  duties,  and  UaMU- 
tles. 

'Where  land  is  conveyed  to  husband  and  wife 
as  tenants  by  the  entireties,  the  entire  estate 
vests  in  the  husband  on  the  wife's  death. — Rob- 
ertson V.  Robinson  (Ark.)  883. 

A  letter  written  by  plaintiff's  wife  with  his 
knowledge  and  at  his  direction  held  admissible 
against  him.— Cook  v.  Newby  (Mo.)  272. 

{  S.    Mtazrlage  settlements. 

'An  antenuptial  contract  held  so  unreasonable 
in  its  provisions  for  the  benefit  of  the  wife  as 
to  warrant  the  setting  aside  of  the  same. — 
Shirey  v.  Shirey  (Ark.)  369. 

An  antenuptial  contract  is  voidable  on  ac- 
count of  the  incapacity  of  tlie  wife  by  reason  of 
infancy.— Shirey  v.  Shirey  (Ark.)  369. 

The  court,  in  annulling  a  marriage  contract 
on  the  ground  of  infancy  of  the  wife  or  because 
of  the  inadequacy  of  the  provisions  made  for 
her,  will  restore  to  the  husband  the  property 
settled  on  the  wife  if  she  has  not  parted  with 
it.— Shirey  v.  Shirey  (Ark.)  360. 
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S  3.  IMsallUtles  and  prlvneges  of  «ot» 
ertnre. 
Under  Ky.  St.  1903,  {  B08,  a  married  woman 
held  empowered  to  convey,  without  the  concur- 
rence or  intervention  of  her  husband,  land  held 
by  her  as  a  mere  tmstee. — Antonlni  v.  Straubs 
(Ky.)  1092. 

•Under  the  married  woman's  statute,  the  doc- 
trine of  estoppel  obtains  against  a  married  wo- 
man.—Tennent  V.  Union  Cent.  Life  Ins.  Co. 
(Mo.  App.)  754. 

*That  a  husband  is  joined  in  an  action  to  re- 
cover real  estate  alleged  to  be  the  separate 
property  of  the  wife  held  not  to  affect  the  right 
of  the  wife  to  execute  a  replevy  bond  to  recover 
the  property  levied  on  by  defendant  in  seques- 
tration proceedings.— Wandelohr  v.  Grayson 
County  Nat.  Bank  (Tex.)  1046. 

I  4.    Wife's  separate  estate. 

Facts  held  not  to  prevent  a  wife  from  moving 
nnder  Ky.  St.  1908,  §  2548,  to  quash  an  execu- 
tion issued  on  a  judgment  against  her  and  her 
husband  on  a  note  on  which  she  was  only  a 
surety.— Columbia  Bldg.  Loan  &  Savings  Ass'n's 
Assignee  t.  Gregory  (Ky.)  608. 

*A  sale  by  the  husband  of  his  wife's  per- 
sonal property  is  invalid,  unless  he  had  express 
authority  from  her  to  sell  or  unless  she  ratified 
the  sale.— Hudspeth  ▼.  State  (Xez.  Cr.  App.) 
1069. 

I  5.     Aotioiu. 

In  an  action  for  injury  to  plaintifTs  minor 
son,  held,  that  it  was  necessary  that  a  plea  that 
she  was  a  married  woman  without  right  to  sue 
without  joining  her  husband  should  be  sworn 
to  and  filed  in  due  order  of  pleading. — Hillsboro 
Cotton  Mills  V.  King  (Tex.  Civ.  App.)  132. 

•A  wife  cannot  sue  for  injury  to  a  minor  son 
withont  joining  the  husband.— Hillsboro  Cotton 
Mills  V.  King  (Tex.  Civ.  App.)  132. 

•A  wife  cannot  sue  her  husband  for  torts 
committed  by  him  against  her  person  or  repu- 
tation while  the  marriage  relation  existed. — 
Sykes  v.  Speer  (Tex.  Civ.  App.)  422. 

I   6.     Commnnlty  property. 

A  wife  who,  as  community  survivor,  disposed 
of  land  in  settlement  of  an  incumbrance  there- 
on, held  not  entitled  to  recover  th6  land  without 
first  offering  to  pay  the  amount  acknowledged 
to  be  due  thereon.— Hames  v.  Stroud  (Tex.  Civ 
App.)  775. 

♦The  surviving  wife  held  authorized  to  dis- 
pose of  community  property  to  settle  debts. — 
Hames  v.  Stroud  (Tex.  Civ.  App.)  775. 

{   7<    Separation    and    separate    malnte- 


*In  a  suit  by  a  wife  aj^ainst  her  husband  for 
support  of  herself  and  child,  the  husband's  plea 
of  infancy  is  unavailing. — Pendleton  v.  Pendle- 
ton (Ky.)  674. 

Facts  held  to  warrant  the  sustaining  of  an 
attachment  against  the  interests  of  a  husband, 
and  compelling  him  to  contribute  to  the  sup- 
port of  his  wile  and  infant  child.— Pendleton  v. 
Pendleton  (Ky.)  674. 

I  8.   EntlolnK  and  allenatlnc* 

*In  an  action  for  the  alienation  of  a  husband's 
affections,  certain  evidence  held  inadmissible  as 
hearsay.— Leucht  v.  Leucht  (Ky.)  845. 

*In  an  action  for  the  alienation  of  a  husband's 
affections,  evidence  of  the  affectionate  relations 
existing  between  the  wife  and  her  husband  be- 
fore the  estrangement,  and  of  his  conduct  in- 
dicating a  loss  of  his  affection,  held  admissible. 
—Leucht  V.  Leucht  (Ky.)  846. 

*In  an  action  for  the  alienation  of  a  hus- 
band's affections,  evidence  of  acts  and  declara- 
tions by  defendant  showing  a  purpose  to  alien- 
ate the  affections  of  the  husband  held  admissi- 
ble.—Leucht  T.  Leucht  (Ky.)  845. 

*7olat  annotated. 


*In  an  action  by  a  wife  for  the  alienation  of 
her  husband's  affection,  certain  evidence  held 
admissible  to  prove  the  state  of  her  feeling  to- 
wards her  husband.— lieucht  v.  Leucht  (Ky.) 
845. 

HYPOTHETICAL  QUESTIONS. 

To  expert  witness,  see  Criminal  Law,  g  6 ;  Evi- 
dence, S  9. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

Of  record,  see  Appeal  and  Error,  {  7. 
Of  verdict,  see  New  Trial,  {  2. 
Of  witness,  see  Witnesses,  J  3. 

IMPLIED  CONTRACTS. 

Bee  C!ontribution ;  Use  and  Occupation ;  Work 
and  Labor. 

IMPRISONMENT. 

See  Bail. 

Habeas  corpus,  see  Habeas  C!orpna. 

IMPROVEMENTS. 

Liens,  see  Mechanics'  Liens. 

On  mining  property,  see  Mines  and  Minerals, 
U- 

Public  improvements,  see  Municipal  Corpora- 
tions, H  4-8. 

•"Bona  fide  occupant,"  defined. — Brown  v. 
Nelms  (Ark.)  373. 

An  appraiser  and  purchaser  of  land  sold  at 
an  administrator's  sale,  though  at  law  dis- 
qualified to  purchase,  held  a  bona  fide  occupant 
and  entitled  to  betterments  upon  vacating  of 
sale  under  the  betterment  act  (Act  March  8, 
1883,  Kirby's  Dig.  {|  2754-2757).— Brown  v. 
Nelms  (Ark.)  873. 

A  person  entitled  to  betterments  under  the 
betterment  act  (Act  March  8,  1883,  Kirby's 
Dig.  a  2754-2757)  held  to  be  a  bona  fide  oc- 
cupant in  actual  good  faith. — Brown  v.  Nelms 
(Ark.)  373. 

•Instructions  as  to  the  right  of  one  making 
improvements  on  property  of  another  to  recover 
the  value  of  such  improvements  held  unobjec- 
tionable.—Sires  V.  Clark  (Mo.  App.)  526. 

An  instruction  in  an  action  to  recover  for 
Improvements  as  to  the  rights  of  a  life  tenant 
to  recover  for  improvements  held  properly  re- 
fused; there  being  no  evidence  that  plaintiff 
knew  that  he  held  any  title  short  of  the  fee.— 
Sires   v.   Clark   (Mo.   App.)  S26. 

In  an  action  to  recover  for  improvements, 
evidence  as  to  the  cost  of  the  improvements 
is  admissible. — Sires  v.  Clark  (Mo.  App.)  526. 

•One  who  makes  permanent  improvements 
on  the  land  of  another,  believing  himself  to  be 
the  true  owner,  and  without  notice  of  the  claim 
of  the  true  owner,  may  recover  the  value  of  the 
enhancement  to  the  land. — Sires  ▼.  Clark  (Mo. 
App.)  526. 


IMPUTED  NEGLIGENCL 

See  Negligence,  {  8. 

INADEQUATE  DAMAGES. 

See  Damages,  §  4. 


■ee  syUabns. 
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INCOMPETENT  PERSONS. 

See  Insane  Fetsons. 

INCUMBRANCES. 

On  homestead,  see  Homestead,  {  2. 

INDEMNITY. 

See  Principal  and  Surety. 

A  judgment  havine  been  rendered  against  a 
receiver's  successor  for  services  of  the  original 
receiver's  attorney,  the  successor  was  entitled 
to  a  judgment  over  against  the  original  receiv- 
er for  such  amount.— Jones  v.  Gardner  (Tex. 
CiT.  App.)  826. 

INDEMNITY  INSURANCE. 

See  Insurance,  {  7. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  {§  1,  12. 

INDICTMENT  AND  INFORMATION. 

See  Grand  Jury. 

Presumptions   on   appeal    as   to,    see   Criminal 
Law,  {  20. 

For  partioular  offemet. 
See  Homicide,  (  5;    Nuisance,  |  2;    Perjury    i 

1 ;  Rape,  {  2 ;  Robbery. 
Against  liquor  law,  see  Intoxicating  Liquors, 

{   1.    Beqnlsltes  «iid  snffloteitoy  of  acoa- 
■atlon. 

•An  indictment  under  a  statute  whose  enact- 
ing clause  contains  exceptions  must  negative 
such  exceptions.— Adams  Express  Co.  v.  Com- 
monwealth (Ky.)  577. 

•An  indictment  charging  a  felony  under  the 
common  law  must  charge  its  commission  felo- 
niously, or  with  a  felonious  intent.— Howerton 
V.  Commonwealth  (Ky.)  606. 

•An  indictment  charging  a  statutory  crime, 
defined  by  the  statute  itself,  in  the  language  of 
the  statute,  is  sufficient  without  using  the  words 
feloniously,"  or  "with  felonious  intent"— How- 
erton V.  Commonwealth  (Ky.)  606. 

•An  indictment  alleging  the  statutory  offense 
of  carnally  (knowing  a  female  under  the  age  of 
16  jears,  held  sufficient  without  allegtng  a  fe- 
lonious intent— Howerton  v.  Commonwealth 
(Ky.)  606. 

i  2.     Motion    to    qnasli    or    dismiss,    and 
demnrrer. 

The  burden  of  showing  that  a  grand  jury 
returning  an  indictment  was  not  composed  of 
12  men  Is  on  the  party  challenging  the  jury.— 
State  V.  Vaughn  (Mo.  App.)  728. 

i  3.     Issnes,  proof,  and  ▼arlanoe. 

•One  indicted  as  principal  may  be  convicted 
on  a  showing  that  he  was  present  at  the  time 
of  the  commission  of  the  offense,  counseling, 
aiding,  or  assisting  the  perpetrator  thereof.— 
Steely  v.  Commonwealth  (Ky.)  655. 

•One  charged  as  aider  and  abettor  to  a  mur- 
der may  be  convicted  as  a  principal.— Combs  v. 
Commonwealth  (Ky.)  658. 

I   ft.     OonTletlon    of    offense    inolnded   in 
charge. 

Under  Cr.  Code  Prac.  g  264,  the  court  on 
the  trial  of  a  violation  of  Ky.  St  in03,  §  807, 
held  authorized   to   permit   a   conviction    of   a 


•Point  annotated.    See  syllabus. 


violation   of   section   1256.- Commonwealth   ▼. 
Wells  (Ky.)  568. 

Under  Cr.  Code  Prac.  I!  264.  the  court  on 
the  trial  of  a  violation  of  Ky.  St.  1903,  g  1163, 
held  required,  under  the  evidence,  to  instruct 
on  trespass  as  defined  in  section  1256.— Price  v. 
Commonwealth  (Ky.)  855. 

INDORSEMENT. 

^CW   *>'  exchange  or  promissory  note,  see 
Bills  and  Notes,  {  3. 

INFANTICIDL 

See  Homicide,  {|  1,  9. 

Ar|;ument  and  conduct  of  counsel  in  prosecu- 
tion for,  see  Criminal  Law,  {  10. 
Evidence  in  prosecution  for.  see  (jriminal  Law, 

Instructions    in  prosecution   for.   see   Criminal 

Law,   {   12. 
Province  of  court  and  jury  in  prosecution  for, 

see  Criminal  Law,  J  11. 

INFANTS. 

See. Guardian  and  Ward. 

Care  required  as  to  children  in  operation   of 

railroad,  see  Railroads,  §  8. 
Contributoiy    negligence   on   part   of   children, 

see  Negligence,  g§  3,  4. 
Custody  and  support  on  divorce  of  parents,  sec 

pivorc^,  §  5. 
Disability  of  infancy  affecting  limitations,  see 

Limitation  of  Actions,  {  2. 
Employment  of,  see   Master  and   Servant,   f$ 

6,  11. 
Habeas  corpus  to  secure  custody,  see  Habeas 

Corpus,  {  1. 
Injuries  to  by  operation  of  street  railroad,  see 

Street  Railroads,  {  2. 

i    1.    Dlsabllltlei  In  general. 

•Facts  held  to  estop  plaintiff  from  suing  to 
recover  land  on  the  ground  that  she  was  a 
minor  when  she  conveyed  it— Edgar  v.  Gertison 
(Ky.)  831. 

{  2.    Property  and  conveyanoes. 

•A  minor  heir  cannot  be  estopped  to  claim 
his  inheritance  by  any  conduct  during  his  mi- 
nority.—Rowe  V.  Allison  (Ark.)  395. 

{  3.    Contracts. 

The  defense  of  innocent  purchaser  cannot  be 
set  up  by  one  purchasing  at  a  sale  under  a 
power  of  sale  in  a  will  as  against  the  inca^city 
of  an  infant  heir  of  a  pretermitted  child.— Rowe 
V.   Allison   (Ark.)   395. 

i   4.     Actions. 

•Under  Civ.  Code  Prac.  $  38,  subsec.  2,  and 
section  36,  subsec.  3,  relating  to  the  appoint- 
ment of  a  guardian  ad  litem  for  an  infant  de- 
fendant, and  section  499,  authorizing  the  ap- 
pointment of  such  person  if  the  statutory  guard- 
ian does  not  defend,  a  guardian  was  properly 
ajipointed  for  an  infant  defendant  in  a  parti- 
tion suit ;  her  regular  guardian  being  a  plain- 
tiff therein. — ^Adams  t.  De  Domingues  (Ky.) 
663. 

Under  Civ.  Ode  Prac.  {  36,  subsec.  3,  judg- 
ment may  be  rendered  in  an  action  against  an 
infant  when  a  proper  report  is  made  by  the 
guardian  ad  litem. — ^Adams  ▼.  De  Domingues 
(Ky.)  663. 

Evidence  held  to  show  that  grantor  in  a 
deed  was  of  age  when  it  was  executed. — Edgar 
v.  Gertison  (Ky.)  831. 

•In  an  action  to  cancel  a  deed  on  the  ground 
the  grantor  was  an  infant  when  it  was  executed, 
the  burden  was  on  the  grantor   to  show   her 
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minority  at  that  time.— Edgar  v.  Gertison  (Ky.) 
831. 

*The  rights  given  infanta  after  attaining  ma- 
jority to  show  cause  against  a  judgment  and 
have  it  corrected,  under  Civ.  Code  Prac.  §{  391, 
618,  subd.  8i  and  section  745,  held  not  possessed 
by  persons  of  age. — Leavell  v.  Carter  (Ky.) 
Ilia 

INFERIOR  COURTS. 

See  Courts,  S  8. 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  In- 
formation. 

INHERITANCE. 

See  Descent  and  Distribution. 

INJUNCTION. 

Notice  of  trial,  see  Trial,  S  1- 
Rendition  of  judgment  on  demurrer,  see  Judg- 
ment, i  3. 

Relief  again»t  particidar  act*  or  prooeedingi. 

See  Nuisance,  |{  1,  2. 

Coilection  of  tax,  see  Taxation,  {  2. 

Disposition  of  property  by  defendant  in  divorce, 
see  Divorce,  I  4. 

Interference  with  dedicated  property,  see  Dedi- 
cation, §  2. 

Obstruction  of  surface  waters,  see  Waters  and 
Water  Courses,  J  1. 

Review  of  proceeding*  for  infunoUon, 
Scope  and  extent  of  review  in  general,  see  Ap- 
peal and  Error,  |  12. 

8    1.    Nature  and  eronnds  in  KeneraL 

Failure  to  appeal  from  refusal  to  allow  in- 
tervention held  not  to  preclude  intervener  from 
enjoining  enforcement  of  the  judgment  recov- 
ered.—Spaulding  Mfg.  Co.  y.  Chaudoin  (Ark.) 
1087. 

{   2.    Snbleots  of  proteotlon  and  relief. 

•Equity  will  not  interfere  to  prevent  a  cloud 
on  title  where  the  claim  asserted  is  void  on 
its  face,  or  the  threatened  proceeding  will  nec- 
essarily show  on  its  face  that  it  is  void.— 
Brizzolara  ▼.  City  of  Ft  Smith  (Ark.)  181. 

{  3.    Actions  for  Injunctions. 

Averments  held  to  entitle  plaintiff  to  an  in- 
junction to  restrain  defendant  from  collecting 
a  judgment  for  money  he  deposited  with  a  bank, 
and  the  bank  from  paying  the  judgment. — 
Spaulding  Mfg.  Co.  v.  Chaudoin  (Ark.)  1087. 

I  4.     Itlabllltles  on  bonds  or  nndertak- 
InKS. 

In  a  suit  to  enjoin  the  sale  of  property  levied 
on  under  an  execution,  the  direction  of  a  verdict 
against  plaintiff  and  the  sureties  on  the  injunc- 
tion bond  held  erroneous. — Webb  t.  Caldwell 
(Tex.  Civ.  App.)  07. 

IN  PAIS. 

Estoppel,  see  Estoppel,  {  1. 

INQUEST. 

Of  coroner,  see  Homicide,  S  8. 

INSANE  PERSONS. 

Disability  of  insanity  affecting  limitations,  see 

Limitation  of  Actions,  i  2. 
Mental  capacity  to  execute  will,  see  Wills,  {  2. 


{    1.    Aotlons, 

A  judgment  on  a  note  foreclosing  a  vendor's 
lien  held  voidable  for  fraud  at  plaintiff's  elec- 
tion on  his  being  restored  to  sanity. — McLean 
V.    Stith  (Tex.  Civ.   App.)  355. 

•An  instruction  in  trespass  to  try  title,  on 
the  subject  of  insanity,  held  not  misleading.— 
Kaack  v.   Stanton  (Tex.   Civ.   App.)  702. 

INSANITY. 

At  time  of  conviction,  see  Criminal  Law,  i  15. 

INSOLVENCY. 

See    Assignments    for    Benefit    of    Creditors; 

Bankruptcy. 
Of  corporation,  see  Corporations,  {  5. 

S  1.    Asslsnment,     administration,     and 
distribution  of  Insolvent's  estate. 

Under  Rev.  St  U.  S.  {{  3466,  3467  (U.  S. 
Comp.  St  1901,  p.  2314),  the  claim  of  the  Unit- 
ed States  against  an  insolvent  held  prior  to  oth- 
er claims.— United  Slates  v.  Flint  Lumber  Co. 
(Ark.)  217. 

INSPECTION. 

Duty  of  master  to  inspect  appliances,  see  Mas-  ' 
ter  and  Servant  {  4. 

Ky.  St  1903,  i  2209,  regulating  the  sale  of 
illuminating  oils,  construed,  and  held  not  to 
prohibit  the  owner  from  mixing  oil  below  the 
test  with  other  oil,  thereby  bringing  the  entire 
quantity  up  to  the  statutory  test- Common- 
wealth v.  Standard  OU  Co.  (Ky.)  632. 

INSTRUCTIONS. 

In  civil  actions,  see  Trial,  i|  6-12. 

In  criminal  prosecutions,  see  Criminal  Law,  ( 

12 ;   Homicide,  §f  11-13. 
To  servant,  see  Master  and  Servant,  {  5. 

INSURANCE. 

Amendment  of  pleading  in-  action  on  policy,  see 

Pleading,  g   5. 
Applicability  of  instructions  to  case  in  action 

on  premium  note,  see  Trial,  g  9. 
Computation  of  time  for  payment  of  premiums, 

see  Time. 
Determination  and  disposition  of  cause  on  ap- 

teal    in   action    on    policy,    see    Appeal    and 
irror,  {  24. 
Estoppel  of  beneficiary  in  life  policy  to  assert 

rights,  see  Estoppel,  §  1. 
Grounds  for  continuance  in  action  on  policy,  see 

Continuance. 
Motions  relating  to  pleading  in  action  on  policy, 

see  Pleading,  I  7. 
Suit  on  pledged  policy,  see  Pledges. 

f  1.  Insnranee  asents  and  brokers. 

A  contract  of  employtbent  as  soliciting  agent 
for  an  insurance  company  construed,  and  held 
that  the  agent,  on  the  cancellation  of  the  eon- 
tract  by  the  company,  was  deprived  of  his  com- 
missions on  renewal  premiums. — ^Armstrong  y. 
National  Life  Ins.  Co.  (Tex.  Civ.  App.)  327. 

*A  contract  of  employment  as  soliciting  agent 
for  an  insurance  company  construed,  and  ield 
to  authorize  the  company  to  discharge  the 
agent  for  specified  grounds. — Armstrong  v.  Na- 
tional Life  Ins.  Co.  (Tex.  Civ.  App.)  3^. 

The  failure  of  a  soliciting  agent  for  an  in- 
surance company  to  make  reports  in  writing 
as  called  for  by  his  contract  and  as  demanded 
by  the  company,  held,  to  forfeit  his  rights  un- 
der the  contract. — Armstrong  v.  National  Life 
Ins.  Co.  (Tex.  Civ.  App.)  327. 


*Polnt  annotated.   See  syllabns. 
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A  soliciting  agent  of  an  insurance  company 
held  estopped  from  asserting  as  against  ttie  com- 
pany that  he  was  not  responsible  for  applica- 
tions sent  by  an  associate  to  the  company. — 
Armstrong  v.  National  Life  Ins.  Co.  (Tex.  Ci7. 
App.)  3w: 

The  failure  of  a  soliciting  agent  of  an  insur- 
ance company  to  make  reports  called  for  by 
his  contract  of  employment  held  to  forfeit  his 
rights  under  the  contract. — Armstrong  v.  Na- 
tional Life  Ins.  Co.  (Tei.  Civ.  App.)  327. 

Certain  facts  held  not  to  show  that  a  soliciting 
agent  of  an  in!!urance  company  had  collected 
money  for  the  company  and  had  failed  to  re- 
mit it.— Armstrong  t.  National  Life  Ins.  Co. 
CTex.  Civ.  App.)  ^7. 

*A  contract  of  employment  as  soliciting  agent 
for  an  insurance  company  construed,  and  held 
that  the  agent  did  not  in  consequence  of  a  cer- 
tain fact  forfeit  his  rights  under  the  contract. — 
Armstrong  v.  National  Life  Ine.  Co.  (Tex.  Civ. 
App.)  327. 

*A  surety  in  a  bond  of  an  Insurance  agent 
held  not  liable  for  the  failure  of  the  agent  to 
pay  a  premium  note  procured  from  an  insured, 
and  indorsed  and  delivered  to  the  general  agent 
of  insurer.— McClary  v.  Treievant  &  Cochran 
(Tex.  Civ.  App.)  954. 

{  2.     Tlie  oentrAOt  in  general. 

Evidence  held  insufficient  to  show  meeting  of 
minds  with  reference  to  a  policy  desired  in  ex- 
change for  one  contracted  for  so  as  to,  abrogate 
the  original  contract.— Graham  v.  Remmel  (Ark.) 
141. 

A  contract  indemnifying  an  employer  against 
the  dishonesty  or  default  of  employes  is  subject 
to  the  rules  governing  the  construction  of  other 
insurance  contracts. — United  States  Fidelity  & 
Guaranty  Co.  v.  Bank  of  Batesville  (Ark.)  957. 

S   3.    Preminina,    dnes,   and   asaeaniient*. 

An  insurance  agent  Itela  entitled  to  sue  on  a 

?iremium  note  payable  to  him  on  insured's  re- 
usal  to  complete  tte  contract,  under  Kirby's 
Dig.  Si  5999,  6002.— Graham  v.  Remmel  (Ark.) 
141. 

f  4.  AToldanee  of  policy  for  miirepre- 
•entatlom,  frand,  or  breaoh  of 
irarranty  or  condition. 

Insurer  in  a  fire  policy  held  not  entitied  to 
claim  a  breach  of  warranty  in  the  policy 
against  incumbrances  of  the  property  insured. — 
Home  Fire  Ins.  Co.  v.  Driver  (Ark.)  200. 

A  false  statement  in  an  application  for  an 
accident  policy  held  not  to  defeat  a  recovery  for 
an  injury  sustained.-^laypool  v.  Continental 
Casualty  Co.  (Ky.)  835. 

t  6.  Forf eitnre  of  policy  for  breaeli  of 
promlaaory  irarranty,  ooTcnamt, 
or  conditloB  snliseaTient. 

*Fact8  held  to  show  compliance  by  insured 
with  the  clause  in  his  policy  with  reference  to 
keeping  a  set  of  books  and  preserving  the  same. 
— ifome  Fire  Ins.  Co.  v.  Driver  (Ark.)  200. 

Insured,  in  an  indemnity  bond  indemnifying 
him  against  loss  through  the  fraud  or  dishonesty 
of  an  employ^,  held  not  entitled  to  recover  for 
a  loss  sustained  because  of  breach  of  the  war- 
ranties in  the  application.— United  States  Fi- 
delity &  Guaranty  Co.  v.  Bank  of  Batesville 
(Ark.)  957. 

Forfeitures,  when  once  waived,  cannot  be  aft- 
erwards insisted  npon. — New  England  Mnt.  Life 
In*.  Co.  V.  Springgate  (Ky.)  681. 

S  6.  Estoppel,  iraiTer,  or  aKreementa 
affecting  right  to  avoid  or  for- 
feit  policy. 

Forfeiture  of  a  fire  policy,  occasioned  by  in- 
sured violating  a  provision  thereof,  held  not 
waived. — Capital  Fire  Ins.  Co.  v.  Shearwood 
(Ark.)  878. 


*A  provision  that  no  alteration  or  waiver 
of  any  of  the  conditions  of  the  policy  shall  be 
valid,  unless  made  in  writing  and  signed  by 
an  officer  of  the  company,  may  be  waived  by  a 

feneral  state  agent. — New   England  Mut.   Life 
ns.  Co.  V.   Springgate  (Ky.)   681. 

'Defendant  insurance  company  held  to  have 
waived  a  forfeiture  of  a  life  policy  for  non- 
payment of  a'  premium  note.— New  England 
Mut.  Life  Ins.  Co.  t.  Springgate  (Ky.)  681. 

{   7.    Risks  and  oavaoa  of  loss. 

A  bond  to  indemnify  an  employer  against  the 
fraud  or  dishonesty  of.  an  employ^  amounting 
to  larceny  or  embezzlement  held  not  to  cover  a 
loss  due  to  the  carelessness  of  the  employ^. — 
United  States  Fidelity  &  Guaranty  Co.  v.  Bank 
of  Batesville  (Ark.)  957. 

Rev.  St.  1899,  i  7896  (Ann.  St.  1906,  p.  3750). 
declaring  when  suicide  shall  be  a  defense  in  an 
action  on  a  life  policy,  is  part  of  a  Missouri 
contract  of  insurance. — Tennent  v.  Union  Cent. 
Life  Ins.  Co.  (Mo.  App.)  754. 

*A  plate  glass  window  held  to  be  destroyed 
by  design,  and  not  by  accident,  within  a  policy 
limiting  the  company's  liabilit;|r  to  breakaj;e  re- 
sulting from  accident.— Frisbie  v.  Fidelity  & 
(Casualty  Co.  (Mo.  App.)  1024. 

*Fire  held  to  be  the  proximate  cause  of  the 
breakage  of  a  plate  glass  window  in  a  build- 
ing which  was  destroyed  by  dynamite  to  pre- 
vent the  spread  of  the  fire,  within  the  provi- 
sion of  a  policy  exempting  the  company  from 
liability  for  loss  from  fire.— Frisbie  v.  Fidelity 
&  Casualty  Co.  (Mo.  App.)  1024. 

i  8.    Notice  and  proof  of  loss. 

'Certain  facts  hcla  not  to  show  that  insurer 
in  a  fire  policy  waived  proof  of  loss.— Home 
Fire  Ins.  Co.  v.  Driver  (Atk.)  200. 

•A  failure  of  insured  in  a  fire  policy  to  fur- 
nish proof  of  loss  as  required  bv  the  policy  is 
fatal  to  a  recovery  unless  the  failure  was  waiv- 
ed by  insurer.— Home  Fire  Ins.  C!o.  v.  Driver 
(Ark.)  200. 

S  O.    Actions  on  policies. 

'Evidence  in  an  action  on  a  life  policy  held  to 
show  that  the  first  premium  had  not  been  paid. 
— Industrial  Mut.  Indemnity  Co.  v.  Perkins 
(Ark)  17(3. 

Under  Kirby'a  Dig.  SS  4376,  4377,  sureties  on 
a  bond  given  to  the  state  by  an  insurance  com- 
pany may  be  sued  with  the  company  in  the 
county  in  which  the  loss  occurred ;  section 
0072  not  applying.— Neimeyer  v.  Claitiome 
(Ark.)  387. 

A  complaint  in  an  action  on  an  isurance  poli- 
cy and  bond  to  the  state  by  the  insurance  com- 
pany held  to  state  a  cause  of  action. — Neimey- 
er V.  Claiborne  (Ark.)  387. 

Facts  set  out  in  a  complaint  on  a  policy  of 
insurance  held  to  show  waiver  of  a  forfeiture 
by  other  insurance  on  the  property.— Neimeyer 
V.  Claiborne  (Ark.)  387. 

In  an  action  on  a  policy  of  insurance  and  a 
bond  given  to  the  state  by  the  insurance  com- 
pany to  secure  prompt  payment  of  claims,  if 
the  bond  presented  in  evidence  in  taking  default 
judgment  shows  that  it  is  not  in  force,  there  is 
a  failure  of  proof,  but  the  complaint  is  not  af- 
fected thereby.— Neimeyer  v.  Claiborne  (Ark.) 
387. 

In  an  action  on  a  bond  indemnifying  an  em- 
ployer against  loss  from  fraud  or  dishonesty  of 
an  employ^  evidence  held  not  to  show  a  short- 
age in  the  accounts  of  the  employ^  due  to  hia 
fraud  or  dishonesty,  amounting  to  larceny  or 
embezzlement.— United  States  Fidelity  &  Guar- 
anty Co.  V.  Bank  of  Batesville  (Ark.)  957. 

In  an  action  on  an  accident  policy,  evidence 
held  insufficient  to  show  the  existence  of  a  con- 
tract of  insurance  at  the  time  inanred  was  in- 
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jured.— Claypool   r.   Continental   Casualty   Co. 
(Ky.)  835. 

*In  an  action  on  an  accident  policy,  certain 
instructions  held  not  conflicting. — Continental 
Casualty  Co.  t.  Sample  (Ky.)  im. 

*In  an  action  on  an  accident  policy,  wherein 
defendant  set  up  that  insured's  death  was  caus- 
ed by  disease  and  not  by  accident,  the  refusal 
of  a  iperemptory  instruction  for  defendant  held 
proper  under  the  evidence. — Continental  Casu- 
alty Co.  V.  Semple  (Ky.)  1122. 

i  10.   Mntnal  benefit  Insnranoe. 

In  an  action  on  a  benefit  certificate, '  it  will 
be  presumed  that  insured  wag  in  good  stand- 
ing at  the  time  of  his  death  in  the  absence  of 
evidence  to  the  contrary.— Grand  Lodge  K.  P. 
T.  Whitehead  (Ark.)  199. 

Under  Bev.  St.  1899,  §{  1408,  1410  (Ann.  St. 
1906,  pp.  1111,  1113),  a  foreign  fraternal  bene- 
ficiary association,  held  not  to  be  talcen  out  of 
the  operation  of  the  exemptions  from  general 
laws  relating  to  old  line  insurance  companies 
by  the  fact  that  members  were  authorized  to 
designate  as  beneficiaries  their  personal  repre- 
sentatives, one  class  additional  to  those  men- 
tioned in  section  1408,  and  hence  the  company 
wag  not  bound  by  the  terms  of  Rev.  St.  1899, 
i  7896  (Ann.  St.  1906,  p.  3750),  relating  to  the 
defense  of  suicide,  governing  old  line  insurance 
companies. — Armstrong  y.  Modern  Brotherhood 
of  America  (Mo.  App.)  24. 

INTENT. 

Element  of  contract,  see  Contracts,  {  2. 
Element  of  deed,  see  Deeds,  S  3. 
Of  Legislature  in  enactment  of  statute,  see  Stat- 
utes, {  4. 

INTEREST. 

Effect   as  to  credibility  of  witness,  see  Wit- 
nesses, 8  3. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  §  1. 

INTERROGATORIES. 

To  witnesses,   see  Depositions. 

INTERSTATE  COMMERCE. 

Begulation,  see  Commerce. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

Determination  and  disposition  of  cause  on  ap' 
peal  in  prosecution  for  offense  against  liquor 
law,  see   Criminal  Law,   i  21. 

Illegal  sale  of  as  ground  for  revocation  of 
physician's  license,  gee  Physicians  and  Sur- 
geons. 

Impeachment  Of  witness  in  prosecution  for 
illegal   sale   of   liquor,    see    Witnesses,    §   3. 

Judicial  notice  of  intoxicating  quality  of,  see 
P^vidence,  f  1. 

Jurisdiction  of  offense  against  liquor  laws,  see 
Criminal   Law,   g   1. 

{    1.    Local  option. 

Notice  of  a  local  option  election  held  not  de- 
fective for  failure  to  specifically  state  that  on 
a  specified  date  the  election  "would  be  held," 


etc— State  ex  lel.  Hurst  t.  Bassett  (Mo.  App.) 
764. 

Under  Rev.  St  1899,  8§  3027,  6991  (Ann.  St 
1906,  pp.  1733,  3408)  a  local  option  election  no- 
tice Md  not  defective  for  failure  to  state  the 
hours  during  which  the  polls  wonld  be  open.— 
State  ex  rel.  Hurst  v.  Bassett  (Mo.  App.)  764. 
'  *An  order  of  approval  b^  a  county  judge  in 
the  minutes  of  the  commissioners'  court  held 
to  adopt  a  former  entry  made  bv  the  clerk, 
showing  the  publication  of  the  order  of  court 
declaring  the  result  of  a  local  option  election. — 
Coleman  v.  State  (Tex.  Cr.  App.)  1072. 

♦Whether  a  county  judge  himself  writes  on 
the  minutes  of  the  commissioners'  court  an 
entry  showing  the  publication  of  the  order  of 
court  declaring  the  result  of  a  local  option  elec- 
tion, or  has  another  do  so,  held  immaterial. — 
Coleman  t.  State  (Teit,  Cr.  App.)  1072. 

*Under  the  express  provisions  of  Rer.  Civ. 
St  1895,  art  3391,  an  entry  by  the  county 
judge  on  the  minutes  of  the  commissioners' 
court,  showing  the  publication  of  the  order  of 
court  declaring  the  result  of  a  local  option  elec- 
tion and  prohibiting  the  sale  of  liquors,  is  pri- 
ma facie  evidence  of  the  fact  of  publication.— 
Coleman  v.  State  (Tex.  Cr.  App.)  1072. 

A  change  in  the  boundary  of  a  precinct,  made 
after  the  calling  of  a  local  option  election  and 
before  such  election,  held  not  to  render  the  elec- 
tion void.— Hill  V.  Howth  (Tex.  Civ.  App.)  707. 

*A  local  option  election  held  invalid  because 
of  the  failure  to  comply  with  the  essential  pre- 
requisites of  the  statutes.— Hill  v.  Howth  Clez. 
Civ.  App.)  707. 

*An  order  for  a  local  option  election  and  the 
notices  therefor  held  to  sufficiently  describe  the 
territory.— Hill  <r.  Howth  (Tex.  Civ.  App.)  707. 

}  X.    Bsftnlatlons. 

On  a  trial  for  conducting  a  bar  for  the  sale 
of  intoxicating  liquor,  certain  evidence  held 
properly  excluded.— Huber  r.  Commonwealth 
(Ky.)  588. 

I    3.     Offenses. 

Under  Ky.  St.  1903,  §  2557,  penalizing  one 
who  knowingly  rents  a  room  to  another  in 
which  liquor  is  illegally  sold,  the  knowledge  of 
the  landlord  which  makes  him  liable  held  to 
be  in  knowing,  when  he  rented  the  room,  that 
such  use  was  to  be  made  of  it — Commonwealth 
V.  Conway  (Ky.)  575. 

Acts  1906,  p.  320,  c.  63,  prohibiting  the  im- 
portation of  liquors  into  local  option  territory, 
held  not  enacted  for  the  benefit  of  commerce. — 
Adams  Express  Co.  t.  Commonwealth  (Ky.) 
577. 

*Where  a  carrier  has  reasonable  suspicion 
that  a  shipper  is  attempting  to  use  its  vehicle  to 
violate  the  law.  it  ought  to  require  enough  evi- 
dence of  the  legality  of  the  shipment  to  satisfy 
a  reasonably  prudent  mind.— Adams  Express  Co. 
V.  Commonwealth  (Ky.)  577. 

Lessors  of  a  storeroom  held  not  to  have  vio- 
lated Ky.  St  1903,  §  2557,  prohibiting  leases  of 
property  for  use  for  unlawful  sales  of  intoxi> 
oants.— Commonwealth  ▼.  Morris  (Ky.)  580. 

Under  Ky.  St.  1908,  I  4198,  held,  that  two 
barrooms  iii  separate  and  distinct  buildings  can- 
not be  conducted  under  one  license. — Huber  t. 
Commonwealth  (Ky.)  583. 

Licensee's  ownership  of  two  buildings  held  not 
to  affect  the  question  of  his  right,  under  Ky,  St. 
1903,  {  4108.  to  conduct  a  barroom  in  each 
under  but  one  license. — Hut>er  v.  Commonwealth 
(Ky.)  583. 

Certain  defense  to  indictment  for  sale  of 
liquor  without  a  license  held  not  sustainable.— 
Huber  v.  Commonwealth  (Ky.)  583. 

One  who  under  one  license  opens  two  bars  in 
separate  and  distinct  buildings  cannot  maintain 
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that  he  cannot  be  punished  for  maintaining 
either,  as  one  or  the  other  ia  lawful.— Huber  v. 
Commonwealth  (Ky.)  583. 

•To  entitle  one  to  an  acquittal  of  unlawfully 
selling  beer  on  the  ground  of  mistake,  held,  that 
it  must  appear  that  the  mistalce  arose  through 
no  want  of  care.— Coleman  v.  State  (Tex.  Cr. 
App.)  1049. 

{    4.    Criminal  proseontloiiB. 

•An  indictment  neld  to  sufficiently  charge  the 
violation  of  Acts  1906,  p.  320,  c.  63,  prohibiting 
bringing  of  liquors  into  local  option  territory.— 
Adams  Express  Co.  t.  Commonwealth  (Ky.) 
677. 

On  the  trial  of  an  express  company  for  bring- 
ing intoxicating  liquors  into  local  option  ter- 
ritory, evidence  Aeid  to  justify  a  conviction. — 
Adams  Express  Co.  ▼.  Commonwealth  (Ky.) 
577. 

An  instruction  on  a  trial  of  an  express  com- 
pany for  bringing  liquors  into  local  option  ter- 
ritory, in  violation  of  Acts  1906,  p.  320,  c.  63, 
held  too  favorable  to  the  company. — Adams  Ex- 
press Co.  v.  Commonwealth  (Ky.)  577. 

•Indictment  for  conducting  a  bar  for  the  sale 
of  intoxicating  liquor  without  a  license  held 
sufficient.— Huber  v.  Commonwealth  (Ky.)  583. 

•In  a  prosecution  of  defendant  for  selling  liq- 
uor in  violation  of  the  local  option  law,  evi- 
dence held  to  show  an  open  violation  of  the  law 
and  to  require  a  verdict  of  conviction. — Kill- 
man  V.  State  (I'ei.  Cr.  App.)  90. 

In  a  prosecution  for  violating  the  local  option 
law,  a  requested  instruction  as  to  whether 
there  was  a  sale  held,  under  the  circumstances, 
misleading  and  properly  refused. — Killman  v. 
State  (Tex.  Cr.  App.)  90. 

In  a  prosecution   under  a  local  option   law 

which  provided  that  the  law  should  continue  for 
two  years  after  enactment,  and  should  contin- 
ue thereafter  unless  repealed  by  vote  within  a 
given  territory,  the  fact  that  the  information, 
Drought  more  than  two  years  after  the  law 
was  enacted,  did  not  allege  that  it  had  not 
been  repealed  b^  a  subsequent  election,  held 
not  to  require  it  to  be  quashed.— Killman  v. 
State  (Tex.  Cr.  App.)  92. 

A  prosecution  for  selling  liquor  in  violation 
of  the  local  option  law,  evidence  of  sales  before 
the  sale  charged  in  the  information  held  under 
the  circumstances,  admissible. — Killman  v.  State 
(Tex.  Cr.  App.)  92. 

In  a  prosecution  for  selling  liquor  in  viola- 
tion of  the  local  option  law,  special  charge 
requested  as  to  whether  the  transaction  amount- 
ed to  a  sale  by  defendant  held  sufficiently  cov- 
ered by  the  charge  given.— Killman  v.  State 
(Tex.  Cr.  App.)  92. 

On  a  trial  for  violating  the  local  option  law, 
the  refusal  to  submit  certain  issues  held  not  er- 
roneous.—Coleman  V.  State  (Tex.  Cr.  App.)  709. 

•Facts  held  to  show  that  a  sale  of  intoxicants 
was  made  to  person  alleged. — Coleman  v.  State 
(Tex.  Cr.  App.)  1049. 

•Evidence  held  to  raise  an  issue  whether  a 
transaction  constituted  a  sale  or  a  gift  of  in- 
toxicating liquor. — Coleman  v.  State  (Tex.  Cr. 
App.)  10T2. 

•On  a  trial  for  violating  the  local  option  law, 
held  not  error  to  permit  the  state  to  prove  that 
tbe  bottle  of  beer  received  by  a  witness  from 
accused  was  labeled  "Budweiser." — Coleman  v. 
State  (Tex.  Civ.  App.)  769. 

{   5.     Rights  of  property  and  eontraots. 

In  an  action  for  the  price  of  beer  sold  defend- 
ant on  the  ground  of  illegality  of  consideration, 
in  that  ti.e  beer  was  intended  to  be  sold  in  a 
local  option  territory,  evidence  lirld  insufficient 
to  show  that  the  place  where  the  liquor  was 


retailed  was  a  local  option  territory,  so  as  to 
defeat  the  action.— Dallas  Brewery  v.  Holmes 
Bros.  (Tex.  Civ.  App.)  122. 

•The  price  of  intoxicating  liquors  Md  not  re- 
coverable where  the  liquors  were  sold  to  l)e  re- 
tailed in  violation  of  law.— Dallas  Brewery  t. 
Holmes  Bros.  (Tex.  Civ.  App.)  122. 

INVITED  ERROR. 

See  Appeal   and  Error,  S  13. 

*    IRON  SAFE  CLAUSE. 

See  Insurance,  S  6. 

ISSUES. 

In  criminal  prosecutions,  see  Indictment  and 

Information,  (  3. 
Presented   for   review  on   appeal,   see-  Appeal 

and  Error,  |  8. 

'     JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  Crim- 
inal Law,  §  3. 

JOINDER. 

Of  causes  of  action,  see  Action,  |  2. 

JOINT  TENANCY. 

See  Tenancy  in  CJommon. 

JUDGES. 

See  Courts;    .Tustices   of  the  Peace. 
Mandamus  to,  see  Mandamus,  f  2. 
Prohibition   to,  see  Prohibition,  S  1. 
Remarks  and  conduct  at  trial,  see  Trial,  {  2. 

I  1.    Blshta,  powers,  duties,  and  llabU- 
Itles. 

A  county  judge  held  liable  for  failing  to  re- 
quire a  ^ardian  to  make  a  settlement  and  to 
examine  into  the  solvency  of  his  securities,  as 
required  by  Ky.  St.  1003,  Sf  1065,  1068.— 
Comelison  v.  Million  (Ky.)  654. 

{   2.    IHsqvaUSeatloii  to  act. 

Under  Const.  1874,  art.  7,  !  20,  and  under  a 
statute,  a  jud^e  held  disqualified  to  try  a  cause 
through  relationship  to  one  of  the  attorneys. — 
Johnson  v.  State  (Ark.)  143. 

JUDGMENT. 

As  denial  of  doe  process  of  law,  see  Consti- 
tutional Law,  i  5. 

As    lien   on    homestead,    see    Homestead,    {    1. 

Conclusiveness  of  former  adjudication  against 
principal  as  against  surety,  see  Principal  and 
Surety,  f  3. 

Decisions  of  courts  in  general,  see  Courts,  §  2. 

Effect  as  curing  defects  in  pleadings,  see  Plead- 
ing, {  8. 

Enforcement  against  homestead,  see  Home- 
stead, f  5. 

Mandamus  to  compel  re-entry  of,  see  Manda- 
mus, i  2. 

Prohibition  to  restrain  execution  of,  see  Pro- 
hibition, i  1. 

Restraining  enforcement,  see  Injunction,  {(  1,  3. 

Sales  under  judgment,  see  Judicial  Sales. 

Scope  and  extent  of  review  on  appeal  from  de- 
fault judgment,  see  AppeAl  and  Error,  g  12. 

/•  actiotu  by  or  againit  parHotUar  oiotte*  of 

pertont. 
See  Infants,  i  4;   Insane  Persons,  |  1. 
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/n  jtartUmlar  eivil  action*  or  proceeding*. 

See   Divorce,   {  3;    Mandamas,  (  3. 

For  wages,  see  Master  and  Servant,  {  2. 

On  appeal  or  writ  of  error,  see  Appeal  and 
Error,  \  24. 

To  establish  drain,  see  Drains,  {  1. 

To  sell  decedent's  land,  see  Execators  and  Ad- 
ministrators, {  4. 

In  oriminal  protecMtion*. 
See  Criminal  Law,  S  15. 

Review. 
Bee  Appeal  and  Error. 

I   1.    Nature  and  enMatbtla  la  ceneraL 

*A  decree  in  chancery  entered  in  vacation  as 
of  the  date  of  the  previous  term  held  void. — 
Jackson  v.  Becktold  'Printinc  &  Book  Mfg.  Co. 
(Ark.)  161. 

*In  a  wife's  suit  a^inst  her  husband  to 
compel  support,  in  which  the  husband,  heinx 
out  of  the  state,  is  only  constructively  served, 
a  personal  Judgment  against  him  is  not  pos- 
sible, under  Civ.  Code  Prac.  t  419.— Pendleton 
▼.  Pendleton  (Ky.)  674. 

I  S.    BydefaoU. 

A  petition  cannot  be  amended  In  a  matter  of 
substance  after  publication  of  notice  so  as  to 
support  a  default  judgment  thereon.— Randall 
▼.  Snyder  (Mo.)  529. 

I  3.     Oa  trial  of  isanet. 

'Rendering  judgment  for  the  amount  of  a  ver- 
dict with  interest  from  the  date  the  cause  of  ac- 
tion aro.se  held  error.— McDonough  v.  WilliamB 
(Ark.)  164. 

A  decree  heU  erroneous  in  not  conforming  to 
the  pleadings  and  evidence.— Reed  v.  Colp  (Mo.) 
255. 

The  improper  joinder  of  causes  of  action  in 
one  count  held  open  to  defendant  on  motion  in 
arrest.— Flowers  v.   Smith  (Mo.)  499. 

In  libel  a  general  verdict  for  plaintiff  held 
bad  as  against  a  motion  in  arrest.— Flowers 
V.  Smith  OIo.)  499. 

Though  a  petition  in  partition  brought  against 
a  trustee  is  defective  under  Rev.  St.  1899,  §g 
4383,  4384  (Ann.  St.  1906,  pp.  2415,  2416),  yet 
tiie  court  having  jurisdiction  the  beneficiary  of 
the  trust  held  bound  thereby.— Collins  v.  Craw- 
ford (Mo.)  538. 

In  a  creditors'  suit  against  the  life  tenant  and 
remaindermen  to-  set  aside  the  deed  of  their 
grantor,  the  only  issue  being  whether  the  deed 
was  void  as  against  the  creditor,  a  decree  there- 
in divesting  title  to  the  remaindermen  and  vest- 
ing it  in  the  heirs  of  the  grantor  held  in  excess 
of  the  court's  jurisdiction  and  void. — Charles  v. 
White  (Mo.)  545 ;    Same  v.  Neill,  Id. 

*Plaintiff  having  sued  for  a  specified  sum  up- 
on an  account  and  for  conversion  could  not 
recover  a  greater  sum. — Morris  v.  Smith  (Tex. 
Civ.  App.)  130. 

Where,  in  a  proceeding  to  enjoin  the  enforce- 
ment of  an  order  of  the  Railroad  Commission, 
a  general  demurrer  to  the  petition  was  over^ 
rnled,  and  defendant  declined  to  further  au' 
swer,  judgment  was  properly  rendered  for  plain- 
tiff.—Railroad  Commission  of  Texas  v.  Oalves- 
ton,  H.  &  S.  A.  By.  Co.  (Tex.  Civ.  App.)  345. 

A  grayer  for  general  and  special  relief  in 
a  suit  to  set  asiide  a  judgment  foreclosing  a 
vendor's  lien  held  to  authorize  a  judgment  set- 
ting aside  a  sale  thereunder. — McLean  v.  Stith 
(Tex.  Civ.  App.)  355. 

In  a  suit  for  partition,  on  the  ground  that 
the  trustees  had  unreasonably  delayed  mak- 
ing partition  as  directed  by  the  will,  that  a 
demurrer  to  the  petition  was  not  acted  upon, 
and  evidence  of  such  unreasonable  delay  was 
admitted  without  objection,  did  not  authorize  a 


judgment  of  partition  on  the  ground  of  nnrea- 
sonabie  delay,  where  such  delay  was  not  al- 
leged.—I>avi8  V.  Davis  (Tex.  Civ.  App.)  948. 

*In  a  suit  by  devisees  °  to  have  partition  in 
accordance  with  the  provisions  of  a  will,  the 
petition  held  not  to  allege  unreasonable  delay 
in  making  partition,  and  judgment  based  there- 
on was  unauthorized  by  the  pleading  and  void. — 
Davis  V.  Davis  (Tex.  Civ.  App.)  948. 


«   4. 


and    «•• 


Amendment,    eorreotlon, 
view  In  same  oonrt. 

•Power  of  a  court  to  amend  a  record  nunc- 

fro    tune    stated.- Liddell    v.    Landau    (Aik.) 
085. 

i  B.     Openlnc  or  Taeatlas. 

•Accidental  shooting,  preventing  attendance- 
on  court,  held  unavoidable  casualty,  a  ground' 
under  Civ.  Code  Prac.  S  518,  for  vacating  judg- 
ment after  the  term.— Hargis  v.  Begley  (Ky.) 
602.  B   *    V— .. 

•Defendants  not  versed  in  law  may  defend 
their  own  causes,  and  where  they  interpose  no- 
defense  the  judgment  will  not  be  set  aside  be- 
cause the^  did  not  appreciate  the  necessity 
of  employing  counsel.- Langham  v.  O'Meara  & 
James  (Ky.)  928. 

In  a  suit  to  set  aside  a  judgment,  a  general 
allegation  that  plaintiff  was  insane  at  the  time- 
the  judgment  was  recovered  held  not  limited 
to  the  issue  of  limitation  but  was  available  for 
all  purposes  In  the  case.— McLean  v.  Stith  CTex. 
Civ.  App.)  355. 

I   6.    EanltaUe  reUef. 

•Complainants  held  barred  by  laches  from 
vacating  a  foreclosure  decree  because  entered  in 
vacation.— Jackson  v.  Becktold  Printing  &  Book 
Mfg.  Co.  (Ark.)  101. 

Tliat  a  decree  was  erroneously  entered  in  va- 
cation may  be  established  by  evidence  aliunde.. 
—Jackson  v.  Becktold  Printing  &  Book  Mfg.. 
Co.  (Ark.)  161. 

•A  dismissal  of  a  suit  to  vacate  a  judgment 
l>ecau8e  of  a  prior  compromise  of  the  case,  upon 
a  finding  that  there  was  no  compromise,  with- 
out giving  plaintiff  judgment  for  money  mis- 
takenly paid  on  the  compromise,  held  error. — 
Dotson  V.  Ciarter  (Ky.)  1116. 

fi   7.  Collateral  attack. 

A  judgment  of  the  circuit  court  affirming  a 
probate  judgment  adjudging  a  guardian  to  he- 
indebted  to  his  ward  cannot  be  attacked  col- 
laterally on  his  appeal  from  a  judgment  on  his 
bond  superseding  the  probate  judgment.— Hands- 
V.  Haughland  (Ark.)  184. 

•A  judgment  rendered  against  a  garnishee  by 
a  court  Imving  no  jurisdiction  over  him  or  over 
the  subject-matter  of  the  suit  held  subject  to 
collateral  attack.— Howell  v.  Sherwood  (Mo.)  50. 

Objections  to  an  action  by  foreign  executors. 
held  not  available  on  a  collateral  attack.— Ran- 
dall V.  Snyder  (Mo.)  529. 

A  defect  in  the  order  of  publication  in  aa 
action  on  a  foreign  judgment  held  not  to  affect 
the  validity  of  the  jn^ment  rendered  in  the 
action  as  against  a  colHiteral  attack. — Randall 
v.  Snyder  (Mo.)  529. 

Under  Rev.  St.  1899,  {  575  (Ann.  St.  1900, 
p.  601),  an  attachment  proceeding  held  not  void 
as  against  a  collateral  attack  because  the  order 
of  publication  did  not  describe  the  land  attach- 
ed.—Randall  V.  Snyder  (Mo.)  529. 

•Jurisdiction  should  include  not  only  the  pow- 
er to  hear  and  determine,  but  the  power  to 
render  the  particular  judgment  in  the  particular 
case,  and,  when  a  court  goes  beyond^  the  alle- 
gation of  the  pleadings  and  the  prayer  for  relief, 
and  decrees  a  matter  between  parties  defendant, 
to  that  extent  its  judgment  is  void  and  open 
to  collateral  attack.— Charles  t.  White  (Mo.> 
545 ;    Same  v.  Neill,  Id. 


•Polmt  annotated.   Soo  ■jUaboa. 


Digitized  by 


Google 


1194 


112  SOUTH WBSTBilN  REPORT  EK. 


I  8.    Constraotloit     aad     opavatitm     in 
SeneraL 

In  view  of  the  petition  and  judgment  in  an 
action  against  a  partnersliip  in  the  name  of  an 
individual,  tlie  adjudication  held  against  the  de- 
fendants in  the  firm  name  and  not  as  individ- 
uals.—House  V.  Wells  (Tei.  Civ.  App.)  114. 

{  9.    Mercer  and  bar  of  esitsea  of  action 
and  defenses. 

A  judgment  of  dismissal  without  prejudice  of 
an  action  by  a  city  for  the  removal  of  piles 
from  land  claimed  as  a  street  held  not  a  bar  to 
a  subsequent  suit  by  the  city  for  the  land. — 
City  of  Covington  v.  Chesapeake  &  O.  R.  Co. 
(Ky.)  862. 

{  10.   OonolnsiTenesB  of  adjndioatlon. 

*Suit  by  depositor  against  a  bank  for  funds 
deposited  held  not  res  judicata  of  a  subsequent 
suit  by  a  third  person  against  the  depositor  and 
bank  to  restrain  enforcement  of  the  judgment, 
on  the  ground  that  such  third  person  was  the 
owner  of  the  deposit.— Spaulding  Mfg.  Co.  v. 
Chandoin  (Ark.)  1087. 

A  judgment  of  the  Court  of  Appeals  affirm- 
ing a  judgment  in  partition,  held  to  preclude  a 
subsequent  action  to  enjoin  the  execution  of  a 
deed  to  one  of  the  parties  for  his  share. — Mead 
V.  Mead  (Ky.)  867. 

*In  an  action  by  a  married  woman  for  being 
forcibly  put  out  of  a  bouse  occupied  as  a  ten- 
ant of  defendant,  evidence  held  to  establish  a 
prima  facie  case  of  wrongful  dispossession. — 
Morrison  v.  Price  (Ky.)  1090. 

•Under  Ky.  St.  1903.  S  2128,  a.  married  wo- 
man held  entitled  to  rent  property,  and  to  dis- 
possess her  as  tenant  she  must  be  a  defendant 
to  the  proceedings. — Morrison  v.  Price  (Ky.) 
1090. 

'Unless  defendants  contest  an  issue  with  each 
other  nnder  the  pleadings  between  themselves 
and  plaintiffs,  or  on  cross-pleadings  between 
themselves,  the  judgment  will  not  be  res  adju- 
dicata  between  them. — Charles  v.  White  (Mo.) 
545;    Same  t.  Neill,  Id. 

A  third  person  made  a  party  in  partition  by 
intervention,  who  filed  after  judgment  and  pend- 
ing motion  for  a  new  trial  a  disclaimer  in  favor 
of  his  son,  was  bound  by  the  judgment. — Ivy  v. 
Ivy  (Tex..  Civ.  App.)  110. 

*A  judgment  in  an  action  on  a  contract  will 
bar  a  future  action  based  on  a  rescission  of 
the  contract  or  a  failure  of  consideration  there- 
of.— ^Berry  Bros.  v.  Fairbanks,  Morse  &  Co. 
(Tex.  Civ.  App.)  427. 

*A  cause  of  action  on  a  written  contract  and 
a  cause  of  action  for  the  breach  thereof  held 
distinct,  and  a  judgment  in  an  action  on  the 
contract  will  not  bar  a  subsequent  action  for 
damages  for  the  breach  thereof. — Berry  Bros. 
V.  Fairbanks,  Morse  &.  Co.  (Tex.  Civ.  App.) 
427. 

{11.   Lien.' 

Plaintiff's  lien  under  judgment  for  alimony 
on  land  held  subsequent  to  a  deed  of  trust. — 
Pratlier  v.  Hairgrove  (Mo.)  552. 

{12.   AsslKnment. 

Kirby's  Dig.  §  44.57,  providing  for  the  filing  of 
assignments  of  judgments,  held  to  refer  to  the- 
fiiinf  of  such  assignments  in  the  court  where 
the  judgments  are  rendered,  and  not  in  the  Su- 
preme Court.— St.  liouis,  I.  M.  &  So.  Ry.  Co.  v. 
Hambright  (Ark.)  876. 

{ 13.    Pleading    and    eridenoe    of    Jndc- 
ment  as  estoppel  or  defense. 

•Estoppel  by  judgment,  of  one  who  defended 
the  action  in  the  name  of  the  defendant,  must 
be  pleaded. — Morrison  v.  Price  (Ky.)  1090. 

*A  plea  in  bar  of  former  adjudication  must 
be  based  upon,  a  judgment  or  order  of  court. — 
Wilson  v.  Sullivan  (Ky.)  1120. 


A  judgment  held  not  to  be  upon  consent,  but 
to  have  been  made  after  trial. — Charles  v.  White 
(Mo.)  545 ;    Same  v.  Neill,  Id. 

No  court  will  go  out  of  its  way  to  hold  Infant 
litigants  bound  by  a  consent  judgment  when 
they  are  incapable  of  giving  consent,  and,  to  in- 
voke the  doctrine  that  they  are  bound  by  con- 
sent of  their  guardian  ad  litem,  the  record  should 
be  entirely  free  from  doubt  as  to  the  giving 
of  consent.^3hiirles  t.  White  (Mo.)  545 :  Same 
V.  Neill,  Id. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  Evidence,  {  1. 
On  appeal,  see  Appeal  and  Error,  (  14. 

JUDICIAL  SALES. 

Harmless  error  in  hearing  on  motion  to  set 
aside,   see  Appeal  and   Error,   {   17. 

Of   homestead,   see   Homestead,   {  5. 

Of  property  of  decedent,  see  EUecutots  and  Ad- 
ministrators, {  4. 

Of  property  of  infants,  see  Guardian  and 
Ward,  {  1. 

On  execution,  see  Execution,  {  4. 

*It  is  the  policy  of  the  law  to  sustain  judicial 
sales  and  to  encourage  bidding,  so  that  property 
may  not  be  sacrificed.- Leavell  v.  Carter  (Ky.) 
1118. 

JURISDICTION. 

Amount  in   controversy,   see  Appeal  and   Er- 
ror. (  1. 
Effect  of  appearance,  see  Appearance. 

Jurisdiction  of  particular  actions  or  proceedings. 

See  Divorce,  {  3;  Habeas  Corpus,  {  1;  Man- 
damus,  {   3. 

Criminal  prosecutions,  see  Criminal  Law,  |  1. 

Election  contest,  see  Elections,  {  3. 

For  causing  death,  see  Death,  §  1. 

For  loss  of  or  injury  to  shipment,  see  Carriers, 
{  2. 

Relief   against  judgment,   see   Judgment,   (   6. 

To  establish  highway,  see  Highways,  {  1. 

To  sell  decedent's  land,  see  Executors  and 
Administrators,   {   4. 

Special  iuris&ictions  and  jurisdictions  of  partte- 

ular  dasses  of  courts. 
See  Courts;    Equity,  {  1. 
Appellate   jurisdiction,   see   Criminal   Law,    H 
16-21. 

JURY. 

See  Grand  Jury. 

Custody  and  conduct,  see  Criminal  Law,  {14: 

Trial.   {13. 
Harmless  error  in  rulings,  see  Criminal  Law, 

{  20. 
Instructions  in  civil  actions,  see  Trial,  {{  6-12. 
Instructions  in  criminal  prosecutions,  see  Crim- 
inal Law,  {  12. 
Presentation  of  objections  to  in  apfieal  record 

for   purpose   of   review,    see   Criminal   Law, 

{  19. 
Questions  for  jury  in  civil  actions,  see  Trial, 

«   5. 
Questions   for   jury   in   criminal    prosecutions, 

see  Criminal  Law,  {  11. 
Taking  case   or  question   from  jury  at  trial, 

see  Trial,  {  6. 
Verdict  in  civil  actions,  see  Trial,  {  14. 

{    1.    Rtcht  to  trial  by  ivrr. 

Bill  of  Rights,  art.  1,  g  15,  and  article  5,  {  10, 
held  not  to  make  a  jury  trial  in  a  habeas 
corpus  proceeding  a  constitutional  right — Pitt- 
man  v.  Byars  CTex.  Civ.  App.)  102. 
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S  £•    Snaimoiilits,  attendwae*,  dlsoliaTge, 
and  eompemaatloii. 

Laws  1907.  13th  Leg.  p.  269,  c.  139,  relating 
to  the  manner  of  summoning  and  impaneling 
gmnd  and  petit  juries  in  a  county  including  a 
city  or  cities  of  20,000  inhabitants,  is  (consti- 
tutional.—Hi^ddieston  V.  State  (Tex.  Cr.  App.) 
64. 

Acts  80th  Leg.  p.  269,  c.  139,  providing  fot 
the  selection  of  jurors  in  counties  having  a  city 
of  20,000  inhabitants,  held  constitutional.— 
Brown  v.  State  (Tex.  Cr.  App.)  80. 

In  a  murder  trial  held  not  error  to  allow  the 
clerk  to  explain  why  the  venire  was  drawn  from 
a  list  of  jurors  for  the  week  in.>!tead  of  from 
the  special  venire  list  and  why  it  was  drawn 
liefore  that  in  other  cases  pending. — Rice  v. 
State  (Tex.  Cr.  App.)  280. 

{   3.    Oompetenoy   of   Jnrorai  elutllence*, 
ana  objeetlona. 

•The  burden  is  on  the  party  challenging  a 
juror  to  make  out  at  least  a  prima  facie  case 
of  disqualification. — Shafstail  v.  Dov\'ney  (Ark.) 
176. 

*Where  a  juror  was  challenged  for  relation- 
ship under  Kirby's  Dig.  {  4491,  it  was  the 
duty  of  the  challen^r  to  establish  that  the  re- 
lationship was  within  the  fourth  degree  of  con- 
sanguinity or  afiinity. — Shafstail  v.  Downey 
(Ark.)  176. 

•Answer  made  by  a  juror  on  his  voir  dire  un- 
der a  misconception  of  accused's  attorneyV  ques- 
tions held  not  to  show  the  juror's  disqualifica- 
tion.—Rice  V.  State  (Tex.  Cr.  App.)  299. 

•That  an  attorney  for  the  state  assisted  the 
clerk  in  checking  a  venire  list  with  the  list  from 
which  it  was  drawn  held  not  cause  for  quashing 
the  venire.- Rice  v.  State  (Tex.  Cr.  App.)  299. 

Refusal  to  quash  venire  in  a  murder  case  on 
the  ground  that  the  sheriff's  return  failed  to 
show  diligence  in  summoning  particular  jurors 
drawn  held  not  error.— Rice  v.  State  (Tex.  Cr. 
App.)  299. 

•Each  defendant  was  not  entitled  to  six  per- 
emptory challenges,  where  there  was  no  lact 
issue  between  them,  though  one  raised  an  is- 
sue between  himself  and  plaintiff  not  raised  by 
the  other  defendant.— WitlifE  v.  Spreen  (Tex. 
Civ.  App.)  98. 

JUSTICES  OF  THE  PEACE. 

I   1.    Procedure  In  olvU  o«ses. 

A  justice's  jurisdiction  over  the  subject-mat- 
ter is  derived  from  the  Constitution,  but  the 
mode  of  proceeding  is  prescribed  by  statute. — 
Little  Rock  Brick  Works  v.  Hoyt  (Ark.)  880. 

•An  order  for  the  payment  of  wages  held  not 
a  sufficient  statement  of  a  demand  against  the 
servant's  employer  to  justify  a  justice  of  the 
peace  in  issuing  a  summons  against  such  em- 
ployer, under  Kirby's  Dig.  f  4565.— Little  Rock 
Brick  Works  v.  Hoyt  (Ark.)  880. 

In  an  action  before  a  justice  of  the  peace 
against  the  ]>re8ident  of  a  corporation,  the  fact 
that  the  account  filed  before  the  justice  failed 
to  disclose  the  president's  statutory  liability 
was  immaterial,  where  such  liability  was  shown 
by  the  evidence. — Mississippi  Valley  Const.  Co. 
v.  Chas.  T.  Abeles  &  Co.  (Ark.)  894. 

•Written  pleadings  are  not  required  in  justice 
court,  nor  in  the  circuit  court  on  appeal. — Mor- 
rison V.  St.  Louis  &  S.  F.  R.  Ck>.  (Ark.)  975. 

•A  statement  filed  with  a  justice  held  to  suffi- 
ciently comply  with  Kirby's  Dig.  §g  4565,  4580, 
as  to  the  statement  of  facts  upon  which  the  ac- 
tion is  founded.— Morrison  v.  St.  Louis  &  S.  F. 
R.  Co.  (Ark.)  975. 

Allegations  in  justice  court  held  sufficient  to 
Admit  proof  of  defendant's  liability  for  a  pen- 


alty and  an  attorney's   fee.— Morrison   v.   St. 
Louis  &  S.  F.  R.  Co.  (Ark.)  975. 

I  8.     Ravlew  of  proeaedlncs. 

•A  trustee  in  bankruptcy  of  defendant  in  re- 
plevin in  justice's  court  held  entitled  under 
Kirby's  Dig.  §  4665,  to  appeal  from  an  adverse 
judgment.— Brown  v.  Frenken  (Ark.)  207. 

•The  successful  party  in  justice's  court  held 
entitled  to  an  affirmance  of  the  judgment  on 
appeal  by  the  defeated  party  and  failure  to  file 
transcript.— Carden  v.  Bailey  (Ark.)  743. 

•In  the  circuit  court  on  appeal  from  a  jus- 
tice the  cause  is  tried  de  novo-  and  defendant 
appealing  from  the  justice's  judgment  cannot 
object  in  the  circuit  court  to  tlie  want  of  serv- 
ice of  summons  in  the  justice  court. — Carden  v.' 
BaUey  (Ark.)  743. 

•Wiiere  the  party  appealing  from  a  justice's 
judgment  fails  to  see  that  the  justice  files  a 
transcript,  as  required  by  Kirby's  Dig.  §  4670, 
tlM  circuit  court  in  its  discretion  may  dismiss 
the  appeal  or  affirm  the  judgment. — Carden  v. 
Bailey  (Ark.)  743. 

•The  perfecting  of  an  appeal  from  a  justice 
of  the  peace  gives  the  circuit  court  jurisdiction 
of  the  cause.— Carden  v.  Bailey  (Ark.)  743. 

•The  filing  of  an  affidavit  and  bond  for  appeal 
by  a  defendant  in  justice  court  gives  the  cir- 
cuit court  jurisdiction  of  defendant  on  appeal.— 
Carden  v.  Bailey  (Ark.)  743. 

The  circuit  court,  on  appeal  from  a  justice 
of  the  peace,  can  have  no  jurisdiction  if  the 
jtistice  had  none.— Little  Rock  Brick  Works  v. 
Hoyt  (Ark.)  880. 

•Pleadings  sufficient  in  justice  court  are  suf- 
ficient in  the  circuit  court,  on  trial  de  novo  ou 
appeal.— Morrison  y.  St.  Louis  &  S.  F.  R.  Co. 
(Ark.)  975. 

•Formal  pleadings  are  not  required  in  justice 
court,  and  on  appeal  to  the  circuit  court  a 
demurrer  should  not  be  sustained  to  the  com- 
plaint; plaintiff  being  entitled  to  amend  as  to 
defects  in  form. — Morrison  v.  St.  Louis  &  S. 
F.  R.  Co.  (Ark.)  975. 

•Refusal  by  the  circuit  court  to  allow  an 
amendment  on  appeal  from  Justice  court  held 
discretional?.- Morrison  v.  St.  Louis  &  S.  F. 
R.  Co.  (Ark.)  975. 

JUSTIFICATION. 

Of  homicide,  see  Homicide,  H  4,  9, 

KNOWLEDGE. 

Actual  or  constructive  knowledge,  see  Notice. 
Affecting   contributory   negligence   of   servant, 
see  Master  and  Servant,  |  8. 

LABOR  UNIONS. 

Interference  with  relation  of  master  and  ser- 
vant, see  Master  and  Servant,  {  13. 

LACHES. 

Affecting  right  to  open  judgment,  see  Judg- 
ment, §  6. 

Aifceting   particular  righti,  remediet,   or  pro- 
ceeding*. 
See  Equity,  {  2. 

To  enjoin  nuisance,  see  Nuisance,  g  1. 
To  set  aside  sale  of  property  of  decedent,  see 

Executors  and  Administrators,  $  4. 
To  set   aside   sale   on   foreclosure  of   vendor's 

lien,  see  Vendor  and  Purchaser,  {  5. 
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LANDLORD  AND  TENANT. 

See  TTse  and  Occupation. 

Breach  of  caltivation  contract, '  gee  Contracts, 
§  3- 

Conclnsirenesa  of  jndgment  against  tenant, 
see  Judgment,  {  10. 

Lease  ot  pnbiic  lands,  see  Public  Lands,  (  2. 

Leases  by  receiTer,  see  Kecelrers,  g  3. 

Liability  of  landlord  renting  room  for  sale 
of  liquor,  see  Intoxicating  Liquors,  }  3. 

Liability  of  lessor  of  street  railroad,  Ree  Street 
Railroads,  {  2. 

Mining  leases,   see  Mines  and   Minerals,  {   1. 

Reformation  of  lease,  see  Reformation  of  In- 
struments, I  1. 

I   1.    Creation  and  eziatenee  of  the  re- 
lation. 

*The  relation  of  landlord  and  tenant  may  be 
brought  about  by  express  contract,  or  it  may 
arise  from  an  implied  contract,  which  may  be 
implied  from  slight  evidence,  as  from  a  permis- 
sive holding.— Starbuck  v.  Avery  (Mo.  App.) 
33. 

•Where  a  landlord's  grantee  knew  of  the  ten- 
ancy and  the  tenant's  possession,  and  the  tenant 
knows  of  the  sale  and  continues  to  occupy  under 
the  tenancy,  the  relation  of  landlord  and  tenant 
is  created  between  the  grantee  and  the  tenant. 
—Starbuck  v.  Avery  (Mo.  App.)  33. 

*A  formal  attornment  in  affirmative  words  is 
unnecessary  to  an  action  for  rent  by  a  grantee 
of  the  landlord  against  a  tenant  continuing  to 
occupy  under  the  lease. — Starbuck  v.  Avery  (Mo. 
App.)  33. 

'Unless  a  tenant  in  possession  repudiates  the 
tenancy  under  a  grantee  of  his  landlord,  his 
continued  occupancy  after  the  sale  of  the  prem- 
ises raises  the  presumption  ttiat  it  is  under  the 
tenancy. — Starbuck  v.  Avery   (Mo.  App.)  33. 

i   2.  landlord's  title  and  reversion. 

*A  tenant,  while  in  possession,  without  re- 
nouncing and  restoring  possession  to  the  land- 
lord, cannot  set  up  a  conflicting  title,  however 
acquired.— Mullins  v.  Hall  (Ky.)  920. 

*A  tenant's  continued  occupancy  of  premises 
under  the  tenancy,  with  notice  of  a  sale  of 
the  premises,  amounts  to  a  recognition  of  the 
purchaser  as  his  landlord.— Starbuck  v.  Avery 
(Mo.  App.)  33. 

{   3.    Premises,   and   enjoyment  and   nae 
thereof. 

An  agricultural  landlord's  right  to  attach  the 
tenant's  goods  for  a  debt  held  improperly  based 
upon  the  outcome  of  a  crop  left  by  the  ten- 
ant as  handled  by  the  landlord.- Southern  Or- 
chard Planting  Co.  v.  Turner  (Ark.)  956. 

Rule  as  to  landlord's  rights  where  the  tenant 
used  the  premises  in  violation  of  law  stated. — 
Commonwealth  v.  Morris  (Ky.)  580. 

A  tenant  may,  notwithstanding  the  expiration 
of  the  tenancy,  gather  the  remnant  of  his  crop, 
but  he  must  act  promptly,  and  where  he  aban- 
dons the  crop  he  cannot  sue  the  landlord  for  a 
conversion  thereof.— Hugging  v.  Reynolds  (Tex. 
Civ.  App.)   116. 

'Certain  facts  held  to  show  that  a  landlord 
and  tenant  contracted  with  reference  to  a  cus- 
tom, giving  the  tenant  the  right  to  harvest  a 
crop  planted  before  the  expiration  of  the  term. 
—Bowles  V.  Driver   (Tex.  Civ.   App.)  440. 

•Where  bjf  the  terms  of  a  lease  the  tenant 
who  sows  his  crop,  knows  he  cannot  reap,  he 
cannot,  after  the  expiration  of  the  term,  enter 
and  harvest  the  crop. — Bowles  v.  Driver  (Tex. 
Civ.  App.)  440. 

{  4.     Rent  and  advaneea. 

•A  landlord's  warranty  deed  assigns  whatever 
right  he  has  as  landlord  in  the  letting  of  the 
premises,   and  if   the   tenant  continues   to   oc- 


cupy under  the  tenancy  the  grantee  may  sue  for 
the  rent  under  the  original  letting. — Starbuck  ▼. 
Avery   (Mo.   App.)   33. 

•Rev.  St.  1809,  i  4137  (Ann.  St.  1906,  p. 
2246),  requiring,  on  demand  of  rent  by  a  pur- 
chaser of  leased  premises,  the  exhibition  of  the 
deed,  held  to  apply  to  actions  for  possession, 
and  not  to  a  mere  action  for  rent — Starbuck  t. 
Avery  (Mo.  App.)  33. 

{  5.    He-entry   and   recogery    of   pogaos- 
glon  by  landlord. 

Kotice  to  quit  is  waived  by  the  landlord  giv- 
ing a  subsequent  notice  fixing  a  later  date  for 
a  surrender  of  the  premises. — Reck  &  Riehl  t. 
Caulfield  (Ey.)  843. 

•One  justifying  under  a  writ  of  possession 
issued  on  a  judgment  in  his  favor  as  landlord 
in  forcible  detainer  proceedings  must  plead  the- 
writ. — Morrison  v.  Price  (Ky.)  1090. 

•A  landlord,  present  when,  by  direction  of  his 
attorney,  a  writ  of  possession  in  forcible  de- 
tainer proceedings  was  issued  and  the  officer  in- 
structed to  execute  it,  held  to  liave  procured  its 
issuance  and  the  acts  necessarily  done  by  the 
officer  under  it.— Morrison  v.  Price  (Ky.)  1090. 

LANDS. 

See  Public  Lands. 

LARCENY. 

See  Embezzlement;    Robbery. 
Insanite  at  time  of  conviction  for,  gee  Crimi- 
nal Law,  {  15. 

S    1.    Offenseg  and   regponglblllty  there~ 
for. 

•An  unauthorized  sale  bjr  the  husband  of  his 
wife's  personal  property  Is  invalid  unless  ratified 
by  her,  and  when  not  ratified  the  buyer  ac- 
quires no  title;  and  a  subsequent  sale  of  the 
same  property  by  the  husband  with  the  consent 
of  the  wife  does  not  make  the  husband  guilty 
of  stealing  the  property  from  the  first  buyer. — 
Hudspeth  v.  State  (Tex.  Cr.  App.)  1069. 

i   2.    Proaeontlon  and  panlahatent. 

•Facts  held  to  constitute  horse  stealing  within 
Ky.  St.  1903,  i  1195.— Smith  v.  Commonwealth 
(Ky.)  615. 

•Evidence  held  to  sustain  a  conviction  of  horse 
stealing.— Smith  v.  Commonwealth  (Ky.)  615. 

•Under  the  evidence  in  a  trial  for  horse  steal- 
ing, held  a  question  for  the  jury  whether  ac- 
cuMd's  hiring  of  the  horses  was  a  pretense  for 
the  fraudulent  purpose  of  converting  them  to 
his  own  use,  or  a  hiring  in  good  faith  with  in- 
tent to  return  them  to  the  owner. — Smith  v.. 
Commonwealth  (Ky.)  616. 


LAW  MERCHANT. 

See  Bills  and  Notes. 

LAW  OF  THE  CASE. 

Decision   on   appeal,   see  Appeal   and    Brror^ 
{  23. 

LEADING  QUESTIONS. 

To  witness,  see  Witnesses,  g  2. 

LEASES. 

See  Landlord  and  Tenant 

LEGACIES. 


See  Wills. 
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LEGISLATIVE  POWER. 

See  Constitutional  Law,  8  2. 

LEGITIMACY. 

See  Bastards,  {  1. 

LIBEL  AND  SLANDER. 

Applicability  of  instructioiis  to  case,  see  Trial, 

1  &• 

Arrest    of   judgment   in   action   tor   libel,   see 

Judgment,   i   3. 
Hearsay   evidence,  see   ESvidence,   {  6. 
Reception  of  evidence,  see  Trial,  §  3. 

S   1.    Words    and    acts    aettoaable,    and 
liability  therefor. 

*Words  charging  one  with  commission  of  a 
crime  as  heinous  as  perjury  are  actionable, 
though  they  do  not  set  forth  the  particulars 
of  the  case  in  language  necessary  to  malce  a 
good  indictment.— Brown  t.  Publishers:  George 
Knapp  &  Co.  (Mo.)  474. 

*A  publication  charging  one  with  perjury  is 
actionable  per  se.— Brown  v.  Publishers:  George 
Knapp  &  Co.  (Mo.)  474. 

•A  newspaper  article  held  to  charge  one  with 
perjury  without  containing  statements  of  at- 
tending circumstances  showing  that  the  charge 
is  unfounded. — Brown  v.  Publishers:  George 
Knapp  &  Co.  (Mo.)  474. 

Articles  in  a  newspaper  held  not  libelous  per 
«e.— Flowers  v.  Smith  (Mo.)  499. 

Where  the  libel  complained  of  is  not  libelous 
per  se,  it  is  necessary  for  plaintiff  to  allege  and 
prove  damages  before  he  can  recover. — Flowers 
V.   Smith  (Mo.)  499r 

{  2.    PrlvHeged      eommniilcatlona,      and 
malice   therein. 

•A  publication  of  parts  of  the  briefs  of  coun- 
sel in  a  legal  proceeding,  two  days  after  the 
rendition  of  the  decision  therein,  held  not 
privileged.— Brown  v.  Globe  Printing  Co.  (Mo.) 
4(52. 

*The  rule  that,  to  justify  as  privileged  a 
publication  of  proceedings,  the  proceedings  must 
have  been  directly  judicial,  or  in  a  court  of 
justice,  is  extended  to  executive  and  legisla- 
tive proceedings  and  investigations. — Brown  v. 
Globe  Printing  Co.   (Mo.)  4U2. 

*A1I  the  proceedings  with  respect  to  an  in- 
dictment after  its  return  into  court  and  in  con- 
nection therewith,  including  proceedings  for 
the  extradition  of  accused,  held  to  constitute 
one  privileged  occasion. — Brown  v.  Globe  Print- 
ing Co.  (Mo.)  4G2. 

•The  rule  that  a  fair  account  of  the  whole 
proceedings  in  court  or  before  a  public  magis- 
trate is  a  privileged  communication  held  to  Im- 
ply a  hearing  of  some  kind. — Brown  v.  Globe 
Printing  Co.  (Mo.)  462. 

♦The  rule  that  a  publication  of  judicial  or 
quasi  judicial  proceedings  in  civil  cases  may 
be  privileged  held  to  apply  to  criminal  cases. — 
Brown  v.  Globe  Printing  Co.  (Mo.)  462. 

A  publication  is  not  shorn  of  its  privileged 
character  because  it  is  abridged,  provided  it 
remains  fair  and  impartial. — Brown  v.  Globe 
Printing  Co.   (Mo.)   4G2. 

•Full  or  abridged  reports  of  a  legal  proceed- 
ing, continued  from  day  to  day,  if  as  fair  and 
impartial  as  the  circumstances  will  permit,  are 
privileged. — Brown  v.  Glolie  Printing  Co.  (Mo.) 
462. 

The  headlines  of  a  newspaper  publication  of 
the  report  of  judicial  or  quasi  judicial  proceed- 
ings are  not  a  part  of  the  proceedings,  but  are 


the   Tolttntary   statements    of   the  publisher.— 
Brown  v.  Globe  Printing  Co.  (Mo.)  462. 

•The  headlines  of  a  newspaper  publication 
of  a  report  of  extradition  proceedings  before  a 
Governor  held  libelous,  and  not  privileged. — 
Brown  v.  Globe  Printing  Co.  (Mo.)  462. 

•While  defamatory  words  in  a  judicial  or 
quasi  judicial   proceeding   are  privileged,   their 

fiublication  in  a  newspaper  may  not  be  privi- 
eged.— Brown  v.  Globe  Printing  Co.  (Mo.)  462. 

•A  i^ublication  of  only  certain  portion*  of 
the  briefs  of  counsel  appearing  in  belialf  of 
an  alleged  fugitive  in  extradition  proceedings 
held  not  privileged. — Brown  v.  Globe  Printing 
Co.  (Mo.)  462. 

•The  suppression  of  testimony  heard  in  a 
legal  proceeding,  which  would  qualify  defama- 
tory matter  contained  in  the  report  of  the  pro- 
ceeding, held  evidence  of  malice. — Brown  v. 
Globe  Printing  Co.  (Mo.)  462. 

A  proceeding  before  the  Governor  of  a  state 
for  the  extradition  of  a  fugitive  from  tbe 
justice  of  another  state  held  of  a  quasi  judicial 
character,  rendering  a  report  thereof  privileged. 
—Brown  v.  Globe  Printing  Co.  (Mo.)  462. 

A  proceeding  before  a  Governor  for  the  extra- 
dition of  a  fugitive  is  of  a  quasi  judicial  che^r- 
actcr,  and  a  full  and  fair  report  thereof  is  privi- 
leged.— Brown  v.  Publishers :  George  Knapp  & 
Co.  (Mo.)  474. 

A  newspaper  article  held  to  show  on  its  face 
that  it  was  not  a  report  of  proceedings  before 
a  Governor  for  the  extradition  of  a  fugitive. 
—Brown  v.  Publishers:  George  Knapp  &  Co. 
(Mo.)  474. 

•A  fair  and  impartial  account  of  judicial  pro- 
ceedings held  generally  privileged.— Brown  v. 
Publishers:    George  Knapp  &  Co.  (Mo.)  474. 

•Headlines  at  the  l>eginning  and  in  the  body 
of  an  article  held  not  privileged,  but  libelous.- 
Brown  v.  Publishers:  George  Knapp  &  Co. 
(Mo.)  474. 

•A  publication  of  privileged  words  of  com- 
ment in  a  legal  proceeding  held  not  privileged. — 
Brown  v.  Publishers:  George  Knapp  £  (3o. 
(Mo.)  474. 

{   3.    Actions. 

In  an  action  for  libel,  a  verdict  held  a  find- 
ing that  the  article  complained  of  was  a  libel, 
and  not  privileged.— Brown  v.  Globe  Printing 
Co.  (Mo.)  462. 

On  a  trial  for  libel,  the  refusal  to  submit 
affirmatively  the  defense  of  privilege  held  not 
erroneous  under  the  evidence.— Brown  v.  Globe 
Printing  Co.  (Mo.)  462. 

The  verdict  of  the  jury  in  an  action  for 
libel  will  not  be  disturbed  because  of  the  amount 
awarded,  unless  it  is  so  excessive  as  to  indicate 
that  it  is  tbe  result  of  bias  and  prejudice. — 
Brown  v.  Globe  Printing  Co.  (Mo.)  462. 

•The  jury,  in  determining  whether  one  sued 
for  libel  was  actuated  by  actual  malice  or  ill 
will  toward  the  person  defamed  when  it  puti- 
lished  the  littel,  may  take  into  consideration 
the  characterxof  the  publication  itself.— Brown 
V.  Globe  Printing  Co.  (Mo.)  462. 

•It  is  for  the  court  to  determine  whether  the 
occasion  on  which  an  alleged  defamatory  state- 
ment was  made  was  such  as  to  render  the  state- 
ment privileged. — Brown  v.  Globe  Printing  Co. 
(Mo.)  462. 

•Whether  an  abridged  report  of  proceedings 
constituting  a  privileged  occasion  has  the  same 
effect  on  the  character  of  one  referred  to  as  a 
full  report  would  have  is  a  question  for  the 
jury. — Brown  v.  Globe  Printing  Co.  (Mo.)  462. 

•In  an  action  for  newspaper  libel,  a  verdict 
for  $2,000  actual   damages  and  $10,000  puni- 
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tive    damages    held    not    excMsire. — Brown    v. 
Globe    Printing    Co.    (Mo.)    462. 

A  publication  of  an  article  which  is  libelous 
per  se,  and  which  is  not  privileged,  ^ives  to  the 
person  defamed  the  right  to  a  verdict.— Brown 
V.   Globe   Printing  Co.   (Mo.)  462. 

•Words  making  a  general  charge  of  perjury 
are  actionable  in  themselves  without  any  collo- 
quium.—Brown  V.  Publishers:  George  Knapp 
&  Co.   (Mo.)   474. 

On  a  trial  for  libel,  an  attempt  to  justify 
held  to  raise  a  false  issue.- Brown  v.  Publish- 
ers:   George  Knapp  &  Co.  (Mo.)  474. 

In  an  action  for  libel,  the  refusal  to  direct 
a  verdict  for  defendant  held  proper.- Brown  y. 
Publishers:    George  Knapp  &  Co.  (Mo.)  474. 

•An  action  for  libel  held  an  action  to  re- 
cover damages  for  a  man's  reputation  and  good 
name. — Brown  v.  Publishers:  George  Knapp  & 
Co.  (Mo.)  474. 

In  an  action  for  libel  baaed  on  a  new8i>aper 
article  charging  plaintiff  with  perjury,  an  in- 
struction relating  to  the  offense  of  perjury  held 
properly  refused. — Brown  v.  Publishers:  QeoiKe 
Knapp  &  Co.  (Mo.)  474. 

On  a  trial  for  libel  based  on  a  newspaper 
article  charging  plaintiff  with  perjury  and  with 
making  an  affidavit  he  knew  to  be  false,  an  in- 
struction held  not  erroneous  in  view  of  the 
pleadings  and  another  charge  given. — Brown  t. 
Publishers:    George  Knapp  &  Co.  (Mo.)  474. 

In  an  action  for  libel,  an  instruction  on  the 
subject  of  exemplary  damages  held  not  er- 
roneous.—Brown  V.  Publishers:  George  Knapp 
&  Co.   (Mo.)   474. 

*In  an  .action  for  libel,  a  verdict  awarding 
compensatory  and  pecuniary  damages  held  not 
excessive. — Brown  v.  Publishers:  George  Knapp 
&  Co.  (Mo.)  474. 

•The  question  of  damages  in  a  case  of  libel 
or  slander  h^d  peculiarly  within  the  province 
of  the  jury.— Brown  v.  Publishers:  George 
Knapp  &  (Do.  (Mo.)  474. 

•A  petition  in  libel  held  to  improperly  join 
in  one  connt  different  causes  of  action. — Flowers 
v.    Smith   (Mo.)   499. 

•The  statute  relating  to  pleadings  in  slander 
construed,  and  held,  that  the  extrinsic  facts, 
when  not  embraced  in  the  imputed  words  to 
show  their  meaning  and  the  character  of  the 
person  to  whom  applied,  must  be  stated  as  of 
common  law.— Flowers  v.  Smith  (Mo.)  499. 

In  libel  defendant  held  not  to  admit  in  his 
special  defense  that  the  articles  complained  of 
were  published  of  and  concerning  plaintiff. — 
Flowers  v.    Smith   (Mo.)    499. 

•A  defendant  in  libel  for  newspaper  articles 
which  made  no  reference  to  plaintiff  may  show 
that  the  articles  were  not  intended  to  refer  to 
plaintiff.— Flowers  v.  Smith  (Mo.)  499. 

In  libel  for  newspaper  publication  certain  evi- 
dence of  defendant  held  admissible. — Flowers  v. 
Smith  (Mo.)  499. 

•In  libel  certain  evidence  held  competent  on 
the  issue  of  exemplary  damages. — Flowers  y. 
Smith   (Mo.)   499. 

•In  libel  referring_  to  the  action  of  plaintiff 
aq  mayor  of  a  city  in  denying  a  petition  for  a 
correct  census  under  Rev.  St.  1800,  S  8028 
(Ann.  St.  1906,  p.  1733),  the  exclusion  of  evi- 
dence discrediting  the  census  held  erroneous. — 
Flowers  v.  Smith  (Mo.)  409. 

•Where  the  defamatory  matter  complained  of 
in  libel  points  to  no  person  in  particular,  it  is 
a  question  of  fact  wh(^ther  it  applies  to  plain- 
tiff.—Flowers  V.  Smith  (Mo.)  499. 

♦In  libel  an  instruction  held  erroneous  for  not- 
confining  certain  evidence  in  mitigation  of  ex- 
emplary damages.— Flowers  y.  Smith  (Mo.)  409. 


•In  libel  an  instruction  held  erroneons  and 
misleading  under  the  evidence. — Flowers  y. 
Smith  (Mo.)  499. 

•In  libel  for  newspaper  articles,  an  instruc- 
tion relating  to  malice  held  erroneous  under  the 
facto.— Flowers  v.   Smith  (Mo.)  499. 

LICENSES. 

For  mining,  see  Mines  and  Minerals,  {  1. 

Injuries  to  licensees,  see  Railroads,  {  6. 

Laws  imposing  as  granting,  privileges  and  im- 
munities, see  Constitutional  Law,  J  3. 

Of  physicians  and  surgeons,  see  Physicians 
and   Surgeons. 

S    1.    For  oeonpatloiM  and  prlvUegtu. 

•Sales  of  oil  from  wagons  to  retail  dealers 
for  resale,  held  within  Ky.  St.  1903,  §  4224. 
and  other  sales  from  wagons,  constituting  ped- 
dling, within  section  4215.— Commonwealth  y. 
Standard  Oil  Co.  (Ky.)  902. 

Acts  29th  Leg.  p.  217,  c.  Ill,  imposing  an 
occupation  tax  on  those  purchasing  assignments 
of  unearued  wages,  Jield  violative  of  Const,  art. 
8,  {§  1,  2,  requiring  taxes  to  be  equal  and  uni- 
form.—Owens  V.  State  (Tex.  Cr.  App.)  1073. 

LIENS. 

Conformity  of  judgment  to  pleading  and 
proof  in  suit  to  foreclose,  see  Judgment,  {  3. 

Judgment  as  lien  on  homestead,  see  Home- 
stead, §  1. 

Release  of  liens  against  decedent's  estate,  see 
Executors  and  Administrators,  §  2. 

lAent  acquired  hv  particular  remedie$  or  pro- 

oeedingi. 
See  Execution,  (  2;    Judfenient,  {  11. 

Particular  daue*  of  Uen*. 

See  Mechanics'  Liens. 

Attorney's  lien,  see  Attorney  and  Client,  (  4. 

Mortgage,  see  Mortgages,  I  1;  Chattel  Mort- 
gages, i  2. 

Pledge,  see  Pledges. 

Railroad   liens,   see    Railroads,    {  3. 

Vendor's  lien  on  lands  sold,  see  Vendor  and 
Purchaser,  S  5. 

LIFE  ESTATES. 

See  Curtesy;   Dower. 
Creation  by  deed,  see  Deeds,  |  3. 
Right  of  life  tenants  to  partition,  see  Parti- 
tion, I  2. 

Defendant  in  an  action  to  annul  a  deed 
giving  a  life  estate  with  remainder  to  the  life 
tenant's  childrm,  lield.  not  entitled  to  complain 
of  the  judgment — Williams  v.  Grimm  (Ky.) 
839. 


LIFE  INSURANCE. 


See  Insurance. 


LIMITATION  OF  ACTIONS. 

See  Adverse   Possession. 
Laches,    see   Equity,   (  2. 

g    1.    Statutes  of  UmltatloB. 

Where  a  statutory  right  of  action  is  giv<en 
which  did  not  exist  at  common  law,  time  within 
which  the  right  may  be  enforced  becomes  a  limi- 
tation upon  the  right  of  action,  in  whatever 
forum  the  action  is  brought.— Earnest  y.  St. 
Louis,  M.  &  S.  E.  R.  Co.  (Ark.)  141. 

The  betterment  act  (Act  March  8,  1883, 
Kirby's  Dig.   ii  2734-2757)  held  to  be  not  a 
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statute  of  limitation.— Brown   v.  Nelms  (Arlc.) 
378. 

Tlie  betterment  act  (Act  March  8.  1883, 
Kirby's  Dig.  §§  2754-2757)  held  to  apply  to 
infants  as  well  as  adults.— Brown  v.  Nelms 
(Ar)[.)  373. 

A  bill  of  reTiew  to  set  aside  a  judgment  for 
fraud  and  to  set  aside  sales  of  land  thereunder 
is  barred  only  after  four  years.— McLean  v. 
SUth  (Tex.  Civ.  App.)  355. 

One  who  would  -escape  the  rigors  of  the  law 
by  a  resort  to  equity  must  not  himself  invoke 
the  rules  from  which  he  flees. — United  States  & 
Mexican  Trust  Co.  v.  Delaware  Western  Const. 
Co.   (Tex.  Civ.   App.)  447. 

Where  the  failure  of  a  contractor  to  perform 
its  contract  is  urged  against  its  prayer  for  eq- 
uitable relief,  the  contractor  is  not  entitled 
to  rely  on  a  plea  of  limitations.— United  States 
&  Mexican  Trust  Co.  v.  Delaware  Western 
Const.  Co.  (Tex.  Civ.  App.)  447. 

{  2.     Oompntatlon  of  period  of  Umlta- 
tioa. 

The  statute  of  limitations  held  not  to  run 
against  a  minor  child  of  a  pretermitted  child 
during  minority.— Rowe  v.  Allison  (Arl^)  395. 

*Where  a  joint  account  of  a  husband  and 
wife  with  defendant  contained  items  on  both 
sides  running  for  a  numtter  of  years  down  to 
December.  1904,  an  action  thereon  was  not  bar- 
red in  1905.— Mt.  Nebo  Anthracite  Coal  Co.  v. 
Martin  (Ark.)  882. 

'Limitations  within  which  to  set  aside  a  tax 
deed  on  the  homestead  of  a  decedent  held  not 
to  run  against  adult  heirs  until  the  minor  heir 
reaches  bis  majority.— Harris  v.  Brady  (Ark.) 
974. 

♦Under  Kirby's  Dig.  8  5075,  one  reaching  his 
majority  in  April,  1904,  held  entitled  to  main- 
tain a  suit  begun  in  April,  1905,  to  set  aside 
a  void  tax  deed. — Hams  v.  Brady  (Ark.)  974. 

Land  dedicated  to  the  public  for  use  as  a 
cemetery  is  dedicated  for  a  public  or  charitable 
use  and  is  within  Rev.  St.  1899,  |  4270  (Ann. 
St.  1906,  p.  2344),  providing  that  nothing  con- 
tained in  any  statute  of  limitations  shall  extend 
to  lands  given  to  any  public,  pious,  or  charitable 
use.- Tracy  v.  Bittle  (Mo.)  45. 

Limitation  could  not  run  against  plaintiff's 
right  to  set  aside  a  judgment  and  certain  sales 
thereunder  for  fraud,  while  plaintiff  was  a  luna- 
tic, nor  until  his  sanity  was  restored. — McLean 
V.  Stith  (Tex.  Civ.  App.)  355. 

♦Limitations  held  not  to  begin  to  run  against 
one's  right  to  recover  land  when  actual  posses- 
sion is  taken  by  others,  if  he  is  then  insane. — 
Kaack  v.  Stanton  (Tex.  Civ.  App.)  702. 


effeet    of    bar    by 


f  3.     Operatloii    and 
limitation. 

One  entitled  to  subrogation  is  snbstituted  in 
the  place  of  the  original  holder  of  the  right, 
with  no  greater  rights  or  equities  than  he  had, 
and  hence,  where  the  right  of  mortgagees  to 
enforce  their  lien  had  been  barred  by  limitation, 
the  right  of  one  entitled  to,  be  subrogated  to 
their  lien  was  also  barred,  and  the  fact  that 
such  person  was  an  infant  during  part  of  the 
period  of  limitation  was  immaterial. — Brown  v. 
Nelms  (Ark.)  37a 

I  4.    Pleading,   OTidenoe,   trial,   and  re- 
Tiew. 

♦Limitations  cannot  be  taken  advantage  of 
by  demurrer  unless  the  complaint  shows  that  a 
sufScient  time  has  elapsed  to  bar  the  action 
and  the  nonexistence  of  any  ground  of  avoid- 
ance.—Earnest  V.  St.  Louis,  M.  &  S.  E.  R.  Co. 
(Ark.)  141. 


LIMITATION  OF  LIABILITY. 

Of  carrier,  see  Carriers,  SS  2,  3. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

♦A  notice  of  the  pendency  of  a  suit  affect- 
ing lands  having  been  filed  as'  required  by  the 
statute  (Acts  1903,  p.  118),  before  a  purchase 
thereof,  the  purchasers  are  not  bona  fide  pur- 
chasers entitled  to  protection.- Reaves  v.  Coff- 
man  (Ark.)  194. 

Lis  pendens  does  not  necessarily  terminate 
on  the  rendition  of  judgment.— McLean  v.  Stith 
(Tex.  Civ.  App.)  356. 

LIVERY  STABLE  KEEPERS. 

♦Livery  stable  keeper  is  liable  for  injurieb  to 
animals  placed  in  his  care  for  hire  only  by  a 
failure  to  exercise  ordinary  care.- Bigger  v. 
Acree  (Ark.)  879. 

♦Facts  held  insufficient  to  establish  negligence 
on  the  part  of  a  livery  stable  keeper  in  die  care 
of  plaintiff's  horse.- Bigger  v.  Acree  (Ark.)  879. 

LIVE  STOCK. 

Carriage  of,  see  Carriers,  i  3. 
Injuries  from  operation  of  railroads,  see  Rail* 
roads,  |  10. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOCAL  ACTIONS. 

See  Venue,  S  !• 

LOCAL  LAWS. 

Notice  of  intention  to  apply  for  Enftctment, 
see  Statutes,  §  1. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  gee  Intoxicat- 
ing Liquors,  S§  1,  i- 

LOGS  AND  LOGGING. 

Reservations  of  timber  in  deed,  see  Deeds,  {  3. 

Review  of  questions  of  fact  iii  action  for  de- 
struction of  trees,  see  Appeal  and  Error, 
?16. 

Trespass   in    removing    timber,    see    Trespass, 

a  2. 3. 

Use  of  stream  for  floating  logs,  see  Navigable 
Waters,  {  1. 

A  sale  of  timber  held  to  require  the  buyer  to 
pay  for  all  timber  on  land  whether  used  or  not. 
—Bryant  Lumber  Co.  v.  Crist  (Ark.)  965. 

Evidence,  in  an  action  for  the  price  of  timber, 
held  to  sustain  a  verdict  for  plaintiff.— Bryant 
Lumber  Co.  v.  Crist  (Ark.)  96o. 

A  contract  for  the  sale  of  standing  timber 
held  to  convey  to  the  purchaser  the  right  to 
cut  timber  suitable  for  a  specified  purpose  at 
the  time  of  the  execution  of  the  contract. — 
Evans  v.  Dobbs  (Ky.)  667. 

♦Where  a  contract  for  the  sale  of  standing 
timber  fixes  no  time  in  which  it  is  to  be  exe 
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-cuted,  the  law  implies  that  it  is  to  be  carried 
into  effect  within  a  reasonable  time.— Evans  t. 
Dobbs  (Ky.)  867. 

*An  assignee  of  a  contract  for  tlie  sale  of 
atanding  timber  held  to  acquire  no  riehts  there- 
under where  the  purchaser  had  cut  ail  the  tim- 
ber conveyed.— Evans  v.  Dobbs  (Ky.)  667. 

LOST  INSTRUMENTS. 

Supplying  lost  records,  see  Records. 

LOTTERIES. 

g  1.     Recnlatioa  and  proUbiiloa. 

•Elements  of  drawing  constituting  a  lottery 
stated.— Grant  v.  State  (Tex.  Cr.  App.)  1068. 

i  2.     Orlmliud  responalbillty. 

•Evidence  held  to  sustain  a  conviction  of  con- 
ducting a  lottery  in  violation  of  Pen.  Code,  art. 
373.— Grant  v.  State  (Tex.  Cr.  App.)  lOWi. 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane    Persona. 

MACHINERY. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,  H  4.  7.  8.  10. 

Production  and  use  of  electricity,  see  Elec- 
tricity. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALICE. 

Element  of  homicide,  see  Homicide,  S  13. 
Element    of    libel    or   slander,    see   LibeJ   and 
Slander,  g  2. 

MALICIOUS  TRESPASS. 

See  Trespass,  |  3. 

MANDAMUS. 

f   1.    Nature  and  gronnda  in  general. 

•A  city,  contracting  with  one  for  water  for 
itself  and  its  inhabitants,  held  entitled  to  main- 
tain mandamus  to  compel  performance  thereof, 
as  against  the  abjection  that  its  other  remedy 
was  adequate. — International  Water  Co.  v.  City 
of  El  Paso  (Tex.  Civ.  App.)  816. 

•The  legal  remedy  which  will  bar  mandamus 
mrst  not  only  be  adequate,  but  it  must  be  spe- 
cific and  appropriate.— International  Water  Co. 
v.  City  of  El  Paso  (Tex.  Civ.  App.)  816. 

i  2.     Svbjecta  and  purposes  of  relief. 

Mandamus  held  not  to  lie,  under  Ky.  St.  1003, 
I  3001,  to  compel  re-entry  of  a  judgment,  the 
record  of  which  has  been  destroyed :  appeal  be- 
ing the  proper  remedy.— Jones  v.  Drake  (Ky.) 
644. 

•Rule  as  to  when  mandamus  will  lie  stated. 
—Jones  V.  Djake  (Ky.)  044. 

A  city,  granting  to  a  company  a  franchise  to 
supply  the  cily  and  its  inhabitants  with  water, 
held  entitled  to  maintain  mandamus  to  compel 
the  company  to  con.'struct  the  necessary  con- 
nections to  supply  water  to  consumers,  without 


applying  for  such  connections  in  each  case.— 
International   Water  Co.   v.  City   of  El   Paso" 
(Tex.  Civ.  Apo.)  816. 

A  city  held  not  deprived,  by  reason  of  con- 
tracts, of  its  right  to  maintain  mandamus  to 
compel  a  water  company  to  construct,  at  its 
own  cost,  the  necessary  connections  to  supply 
water  to  consumers. — International  Water  Ca 
V.  City  of  El  Paso  (Tex.  Civ.  App.)  816. 

•Mandamus  held  not  to  lie  to  compel  a  county 
attorney  to  institute  a  criminal  prosecution. — 
Murphy  v.  Snmuers  (Tex.  Cr.  App.)  1070. 

8  3.    Jnrlsdiotloa,   prooeedlnc*,  and   r** 
lief. 

•A  mandamus  to  compel  the  commissioner  of 
the  General  Land  Office  to  award  to  relator 
public  land  previously  awarded  to  others  cannot 
be  directed  to  land  awarded  to  au  applicant  not 
made  a  party.— Halbert  v.  Terrell  (Tex.)  1036. 

A  judgment  in  mandamus  to  compel  a  street 
railway  to  pave  its  portion  of  a  street  held  to 
sufficiently  describe  the  material  to  be  used  and 
the  time  and  manner  of  doing  the  work. — Denl- 
son  &  a.  Ry.  Co.  v.  City  of  Denison  (Tex.  Civ. 
App.)  780. 

Facts  held  to  Justify  mandamus  compelling 
a  street  railwaj;  to  forthwith  proceed  to  per- 
form its  franchise  obligation  to  pave  its  por- 
tion of  a  street  which  was  then  being  improved 
by  the  city.— Denison  &  S.  Ry.  Co.  v.  City  of 
Denison  (Tex.  Civ.  App.)  780. 

.  •A  city,  contracting  with  a  person  to  furnish 
water  to  it  and  its  inhabitants,  held  entitled  to 
maintain  mandamus  to  compel  performance  of 
the  contract.— International  Water  Co.  v.  City 
of  El  Paso  (Tex.  Civ.  App.)  816. 

A  city  held  entitled  to  maintain  mandamus  to 
compel  a  water  company  to  construct  necessary 
connections  to  suppljr  a  particular  consumer 
with  water.— International  Water  Co.  v.  City 
of  El  Paso  (Tex.  Civ.  App.)  816. 

MANDATE. 

See  Mandamns. 

To  lower  court  on  decision  on  appeal  or  writ 
of  error,  aee  Appeal  and  Error,  I  24 

MANSLAUGHTER. 

See  Homicide,  t  3. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 
Harmless  error  in  exclusion  of  evidence  as  to, 
see  Appeal  and  Error,  {  20. 

•Proof  of  a.  marriage  occurring  over  50  years 
ago,  especially  as  between  slaves,  need  not  be 
as  strong  as  is  required  to  establish  more  recent 
marriages.— Dunn  v.  Gamett  (Ky.)  841. 

•Declarations  of  persons  who  knew  the  par- 
ties are  admissible  to  establish  a  marriage  be- 
tween slaves  before  the  Civil  War. — Dunn  v. 
Garnett  (Ky.)  841. 

•Evidence  considered,  and  held  sufficient  to 
show  a  common-law  marriage. — Davis  v.  Stouf- 
fer  (Mo.  App.)  282. 

•Where  a  present  agreement  to  marry,  fol- 
lowed by  cohabitation,  is  shown,  subsequent 
declarations  of  the  husband  tending  to  negative 
the  fact  of  a  marriage,  are  inadmissible.— Davis 
V.  StouCfer  (Mo.  App.)  282. 

•Where  a  j^resent  agreement  of  marriage  is 
entered  into  in  good  faith  by  persons  capable 
of  entering  into  the  contract,  the  relation  of 
hu.sbaiid  nnd  wife  is  thereby  fixed,  though  such 
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agreement  is   not   followed  by   cohabitation. — 
Davis  y.  Stouffer  (Mo.  App.)  282. 

MARRIAGE  SETTLEMENTS. 

See  Husband  and  Wife,  |  2. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Work  and  Labor. 

Agenc;  to  employ,  gee  Prindpal  and  Agent,  {  2. 

Applicability  of  instructions  to  case  in  action 
for  injuries  to  servant,  see  Trial,  I  9. 

Constmction  of  instructions  in  action  for  in- 
juries to  servant,  see  Trial,  t  12. 

Employer's  Uabili^  insurance,  see  Insurance, 


lanmei 


Harmless  error  in  action  for  injuries  to  em- 

'  ploy6,  see  Appeal  and  Error,  J  21. 

Imposition  of  occupation  tax  on  purchasers  of 
assignment  of  wages,  gee  Licenses,  g  1. 

Prevention  of  employment,  see  Torts. 

Province  of  court  and  jury  in  general  in  ac- 
tion for  injuries  to  servant,  see  Trial,  g  6. 

I  1.    The  relation. 

*The  measure  of  damages  for  a  wrongful  dis- 
charge of  en  employ^  stated.— Carter  v.  Oster 
(Mo.  App.)  995. 

*A  contract  I>etween  M.  and  defendant  rail- 
road company  for  the  construction  of  right  of 
way  buildings,  bridges,  trestles,  etc.,  held  an 
independent  contract,  and  not  to  make  M.  and 
his  employ^  servants  of  the  railroad  company. 
—Walker  v.  Texas  &  N.  O.  B.  C!o.  (Tex.  Civ. 
App.)  430. 

g  2.     Serriees  and  compensation. 

Under  Acts  1905,  p.  538,  relating  to  the  pay- 
ment of  wages  to  discharged  servants,  held 
error  to  render  judgment  for  a  penalty  in  an 
action  by  a  discharged  employs  for  wages, 
where  the  judge  did  not  submit  the  issue 
whether  plaintiff  requested  the  amount  due 
him  sent  to  a  particular  station,  though  it  was 
found  that  he  applied  for  his  wa^es  within 
seven  days  after  discharge. — St.  Louis,  I.  M.  & 
8.  Ry.  Co.  V.  Bailey  (Ark.)  180. 

In  an  action  for  salary  for  managing  a  skat- 
ing rink,  held  not  error  to  exclude  a  writing 
claimed  by  defendant  to  embody  the  terms  of 
the  contract  of  employment. — Gate  City  Roller 
Rink  Co.  v.  McGuire  (Tex.  Civ.  App.)  436. 

In  an  action  for  salary  for  managing  a  skat- 
ing rink,  organized  by  a  consolidation  of  a 
rink  owned  by  defendant  and  one  owned  by 
plaintiff  and  his  associates,  plaintiff  held  en- 
titled to  show  certain  tacts.— Gate  City  Roller 
Rink  Co.  v.  McGuire  (Tex.  Civ.  App.)  436. 

Findings  in  an  action  to  recover  compensa- 
tion for  personal  services  held  to  warrant  a 
judgment  for  plaintiff.— Gate  City  Roller  Rink 
Co.  V.  McGuire  (Tex.  Civ.  App.)  436. 

g  3.  Master's  UabiUty  for  Injuries  to 
servant— Natnre  and  extent  in 
general. 

Where  a  servant  was  directed  how  to  operate 
an  emery  wheel,  and  the  wheel  did  not  break 
on  account  of  any  misuse  thereof  by  him,  the 
failure  of  the  master  to  infonn  him  that  emery 
wheels  will  explode  at  times  did  not  contribute 
to  the  injury  caused  by  the  breaking  of  the 
wheel.— Brands  v.  St.  Louis  Car  Co.  (Mo.)  511. 

Conductor  of  a  freight  train  held  not  acting 
outside  his  employment  in  acting  as  brakeman 


on  his  own  train  in  an  emergency,  so  as  to  pre- 
clude recovery  for  his  death. — xongue  v.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  985. 

I   4.    —  Tools,    maehlnory,    appliances, 
and  places  for  irork. 

*A  railroad  company  permitting  a  depression 
to  remain  in  its  roadbed  at  a  switching  place 
held  guilty  of  negligence.— St.  Louis,  I.  M.  8c 
S.  Ry.  Co.  T.  Mangan  (Ark.)  168. 

Statement  of  duty  of  master  to  insnect  the 
roof  of  an  entry  of  a  coal  mine. — Mammoth 
Vein  Coal  Co:  v.  Looper  (Ark.)  390. 

Proximate  cause  of  an  explosion  of  powder,  if 
occurring  as  claimed,  and  any  actionable  negli- 
gence of  the  master,  held  to  be  ftiilure  to  proper- 
ly erect  electric  wires.— Western  Coal  &  Mining 
Co.  ▼.  Gamer  (Ark.)  392. 

A  master  held  not  negligent  in  placing  cans  of 
powder  near  electric  wires,  provided  they  were 
properly  erected  and  insulated.— Western  Coal 
&  Mining  Co.  v.  Garner  (Ark.)  392. 

*The  placing  for  distribution  of  cans  of  pow- 
der by  the  master  in  the  entry  of  a  mine,  ex- 
plosion of  which  injured  employes,  held  not 
negligence.— Western  Coal  &  Mining  Co.  v.  Gar- 
ner (Ark.)  392. 

*RuIe  as  to  care  required  of  an  employer  to 
discover  and  repair  defects,  etc.,  stated. — Bryant 
Lumber  Co.  v.  Stastney  (Ark.)  740. 

*An  employer's  duty  to  provide  a  safe  place 
of  work  cannot  be  delegated.— Bryant  Lumber 
Co.  V.  Stastney  (Ark.)  740. 

'Master's  duty  held  discharged  by  exercising 
ordinary  care  to  provide  reasonably  safe  appli- 
ances.—Pettus  &  Buford  V.  Kerr  (Ark.)  886. 

A  railway  company  is  not  negligent  toward 
alighting  brakemen  iu  permitting  a  space  of  l4 
inches  between  the  edge  of  a  station  platform 
and  passing  cars. — Arkansas  Cent.  R.  Co.  v. 
Workman  G^rk.)  1082. 

*A  railway  company  held  not  bound  to  light 
its  station  platforms  for  the  benefit  of  alighting 
brakemeu. — Arkansas  Cent.  R.  Co.  v.  Workman 
(Ark.)  1082. 

*A  master  is  required  to  provide  his  servant 
with  a  reasonably  safe  place  to  work,  and  to 
maintain  it  in  a  reasonably  safe  condition. — 
Louisville  &  N.  R.  Co.  v.  Carter  (Ky.)  904. 

•A  master  held  bound  to  use  only  reasonable 
care  to  furnish  safe  appliances.— Brands  v.  St. 
Louis  Car  Co.  (Mo.)  511. 

•No  inference  of  negligence  of  a  master  arises 
from  evidence  that  an  appliance  furnished  was 
such  as  is  ordinarily  used  for  like  purposes  by 
persons  in  the  same  kind  of  business,  and  negli- 
gence cannot  be  imputed  from  the  employment 
of  machinery  in  general  nse. — Brands  v.  St. 
Louis  Car  Co.  (Mo.)  511. 

•A  master  furnishing  a  straight  emery  wheel 
held  not  guilty  of  negligence  in  falling  to  fur- 
nish a  convex  wheel.— Brands  v.  St.  Louis  Car 
Co.  (Mo.)  511. 

Knives  of  a  planer  held  not  "shafting"  re- 
quired by  Rev.  St.  199,  g  6433  (Ann.  St.  1906, 
p.  .S217)  to  be  covered  by  an  employer.  Section 
4160  (page  2252).— Cole  v.  North  American 
Lead  Co.  (Mo.  App.)  753. 

•Allowing- shavings  on  the  floor  near  a  planer, 
stepping  on  a  block  covered  by  which  the  oper- 
ator lost  his  balance  and  was  thrown  against 
the  machine  knives,  held  not  actionable  negli- 
gence.—Cole  V.  North  American  Lead  Co.  (Mo. 
App.)  753. 

•The  right  of  a  master  to  conduct  its  business 
in  its  own  way,  and  use  such  instrumentalities 
as  it  chooses.  Is  not  absolute,  but  circumscribed 
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by  its  duty  to  provide  for  the  safety  of  its  em- 
plov6s.— Tongue  v.  St.  Louis  &  S.  F.  R.  Co. 
(Mo.  App.)  ^. 

*An  independent  contractor's  negligence  in 
nsing  a  defective  appliance  held  the  proximate 
cause  of  injuries  to  his  servant  from  the  defect, 
and  not  the  negligence  of  the  employer,  for 
whom  the  work  was  done,  in  furnishingthe  con- 
tractor with  the  defective  cable,— -Kiser  y. 
Suppe  (Mo.  App.)  1005. 

'Plaintiff's  employer  held  negligent  in  not  re- 
pairing a  cable  used  in  performing  the  work, 
from  the  defective  condition  of  which  plaintiff 
was  injured. — Kiser  v.  Suppe  (Mo.  App.)  1005. 

♦Plaintiffs  employer  owed  him  the  duty  to 
exercise  reasonable  care  to  furnish  reasonably 
safe  appliances  for  the  work,  and  to  continue 
the  exercise  of  such  care  during  the  work.— 
Kiser  v.  Suppe  (Mo.  App.)  1005. 

♦The  fact  that  a  dummy  elevator  brake  was 
defective  at  the  time  the  elevator  fell  and  de- 
cedent was  killed  held  immaterial. — Winkle  v. 
George  B.  Peck  Dry  Ooods  Co.  (Mo.  App.)  1026. 

♦Defendant  held  bound  to  anticipate  that  de- 
ceased, a  girl  13  years  old  employed  in  defend- 
ant's department  store,  might  be  injured  by  the 
fall  of  a  dummy  elevator  counterbalance  weight 
which  was  defectively  constructed. — Winkle  v. 
George  B.  Peck  Dry  Goods  Co.  (Mo.  App.) 
1026. 

♦It  is  the  duty  of  a  master  to  afford  a  servant 
a  reasonably  safe  place  to  work.— Moriarty  v. 
Scbwarzschild  &  Sulzberger  Co.  (Mo.  App.) 
1034. 

Ciotton  mill  company  which  changed  employ- 
ment of  minor  to  more  dangerous  work  without 
his  mother's  consent  held  liable  for  injury  prox- 
imately resulting. — Hillsboro  Cotton  Mills  T. 
King  (Tex.  Civ.  App.)  132. 

♦Duty  of  a  railway  company  acquiescing  in  a 

custom  of  its  conductors  to  alight  from  moving 

trains  at  a  particular  station  in  i>er{orming  a 

duty,  stated.— Missouri.  K.  &  T.  Ry.  Co.  of  Tex- 

'  as  V.  Kennedy  (Tex.  Civ.  App.)  339. 

i   5.    —  Wamins        and        lastmotliig 
•arrant. 

Under  facts  stated,  a  lumber  yard  foreman 
held  not  negligent  towards  employ^  respecting 
the  fall  of  lumber.— Bryant  Lumber  Co.  v. 
Stastney  (Ark.)  740. 

♦Facta  held  to  make  an  employer  liable  for 
injury  to  an  employ§,  directed  to  go  to  a  par- 
ticular place  to  work. — Bryant  Lumber  Co.  v. 
Stastney  (Ark.)  740. 

♦An  employer  must  instruct  an  employ^  as  to 
patent,  as  well  as  latent,  danglers,  if  through  the 
employe's  youth  and  inexperience  he  does  not 
appreciate  them. — Arkansas  Cent.  R.  Co.  v. 
Workman  (Ark.)  1082. 

♦A  railway  company  is  liable  for  injury  to  a 
young,  inexperienced  brakeman  by  his  alighting 
from  a  movmg  train  iu  an  improper  way,  where 
he  was  not  instructed  as  to  the  proper  way. — 
Arkansas  Cent.  R.  Co.  v.  Workman  (Ark.)  1082. 

A  master  held  not  guilty  of  negligence  in  fail- 
ing to  warn  an  employ^  of  the  danger  incident 
to  the  use  of  an  emeiy  wheel. — Brands  v.  St. 
Louis  Car  Co.  (Mo.)  511. 

§    6.    —  Fellow  serTanta. 

♦The  fellow  servant  doctrine  held  inapplicable 
to  a  suit  by  an  employe  for  injury  caused  by 
lumber  falling.— Bryant  Lumber  Co.  ▼.  Stastney 
(Ark.)  740. 

♦A  master  held  liable  for  injuries  to  a  servant 
in  consequence  of  his  failure  to  furnish  an  ade- 
quate force  for  the  work. — Standard  Sanitary 
Mfg.  Co.  V.  Minor  (Ky.)  572. 

♦A  master  must  furnish  enough  force  to  do 
the  work  with  reasonable  safety  to  all  servants 


engaged  in  it— Standard  Sanitary  Mfg.  Co.  v. 
Minor  (Ky.)  672. 

♦Negligence  of  a  foreman  in  giving  orders  to 
the  engineer  to  drop  a  log  when  it  was  several 
feet  above  the  truck  on  which  it  was  being  load- 
ed, causing  the  death  of  an  employ^,  held  negli- 
gence of  a  vice  principal. — Gould  Const  Co.  T. 
Childers'  Adm'r  (Ky.)  622. 

Negligence  in  giving  orders  of  one  temporarily 
put  by  the  foreman  in  bis  place,  causing  death 
of  an  employ^,  held  that  of  a  vice  principal. — 
Gorild  Const.  Co.  v.  Childers'  Adm'r  (Ky.)  622. 

Employes  in  a  sawmill  held  not  fellow  serv- 
ants.—Swann-Day  Lumber  Co.  v.  Thomas  (Ky.) 
907. 

♦Incompetency  of  a  servant  is  a  state  or  con- 
dition the  existence  of  which  must  be  shown  by 
other  facts  and  circumstances. — Tucker  t.  Mis- 
souri &  K.  Telephone  Co.  (Mo.  App.)  6. 

♦In  an  action  for  injuries  to  a  servant  by 
negligence  of  a  fellow  servant,  plaintiff  must 
prove  that  the  fellow  servant  was  incompetent, 
that  the  injury  was  caused  thereby,  and  that 
the  master,  with  notice  of  the  incompetency, 
negligently  retained  the  servant — Tucker  v.  Mis- 
souri &  K.  Telephone  Co.  (Mo.  App.)  6. 

Where  the  negligent  act  of  a  foreman  com- 
plained of  was  not  done  in  the  exercise  of  his 
authority,  but  as  a  colaborer  at  the  time  with 
those  under  bis  control,  his  act  is  that  of  a 
fellow  servant,  and  not  that  of  a  vice  principal. 
—Robinson  v.  St  Louis  &  S.  F.  R.  Co.  (Mo. 
App.)  730. 

♦A  petition,  in  an  action  for  injuries  to  a  rati* 
road  employs,  held  to  show  that  a  vice  princi- 
pal was  but  a  fellow  servant  within  the  fellow 
servant  law.  Ann.  St  1906,  §  2875.— Robinson 
V.  St  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  730. 

♦Where  a  master  was  negligent,  he  was  not 
excused  because  a  fellow  servant's  negligeuce 
contributed  with  the  master's  to  a  servant's  in- 
jury.— Moriarty  v.  Schwarzschild  &  Sulzberger 
Co.  (Mo.  App.)  1034. 

♦Where  decedent  was  injured  while  unloading 
timbers  from  defendant's  can,  he  was  not  en- 
gaged in  operating  the  cars,  locomotives,  or 
trains  of  defendant  within  the  fellow  servant  act 
(Rev.  St  1895,  arts.  4560f .  4560g,  4o60h).— 
Walker  v.  Texas  &  N.  O.  B.  Co.  (Tex.  Civ. 
App.)  430. 

§  7.    ^—  Risks  assumed  by  ■errsnt. 

♦Where  a  master  promises  to  repair,  his  serv- 
ant is  relieved  of  the  assumption  of  the  risk 
for  a  reasonable  time,  unless  the  danger  is  so 
imminent  that  no  prudent  person  would  con- 
tinue in  the  work.— St  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Mangan  (Ark.)  168. 

♦A  switchman  continuing  to  work  for  abont 
a  year  with  knowledge  of  defect  in  the  roadbed 
held  to  have  assumed  the  risk  in  the  absence  of 
a  promise  to  repair.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Mangan   (Ark.)  168. 

♦A  servant  held  not  presumed  to  know  of 
risks  caused  by  the  negligence  of  his  master. — 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  t.  Mangan  (Ark.) 
168. 

A  miner  held  not  to  assume  risk  in  going  under 
roof  of  entry  of  a  coal  mine.— Mammoth  Vein 
Coal  Co.  V.  Looper  (Ark.)  390. 

♦Danger  from  powder  in  an  entry  of  a  mine 
held  assumed  by  employes. — Western  Coal  & 
Mining  Co.  v.  Gamer  (Ark.)  892. 

Servant  held  entitled  to  act  on  presumption 
that  master  has  discharged  his  duty.— Pettus  & 
Buford  V.  Kerr  (Ark.)  886. 

♦Where  running  boards  on  the  ends  of  cars 
are  so  constructed  that  they  come  close  to  each 
other  when  cars  are  coupled  on  a  curve,  the 
condition  is  an  obvious  danger  of  which  train- 
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men  must  take  notice.— Kansas  City  Southern 
Ry.  Co.  T.  Henrie  (Ark.)  967. 

'Statement  of  conditions  under  which  the 
master  is  liable  to  an  employs  for  injury  from 
using  a  defective  tool  on  the  direction  and  aa- 
Burances  of  the  foreman. — Rogers  v.  South  Cov- 
ington &  C.  St.  Ry.  Co.  (Ky.)  630. 

*An  employ^  suing  for  Injnrles  held  not  en- 
titled to  rely  upon  inexperience  or  ignorance  of 
danger  as  to  certain  matters. — Hntchiscm  v. 
Cohankus  Mfg.  Co.  (Ky.)  899. 

•The  risk  of  injury  to  a  servant  from  a  defect 
in  the  place  provided  for  work  which  arose 
from  the  nature  of  the  work  held  a  risk  which 
the  servant  assumes. — Louisville  &  N.  R.  Co.  v. 
Carter  (Ky.)  904. 

*A  servant  does  not  assume  the  risk  of  a 
master's  neglect  to  provide  a  reasonably  safe 
place  to  work.— Louisville  &  N.  R.  Co.  v.  Carter 
(Ky.)  904. 

*An  employe  held  not  to  assume  the  risk  of 
injury  from  being  struck  with  a  stave  thrown 
from  a  window  above  him. — Swann-Day  Lum- 
ber Co.  T.  Thomas  (Ky.)  907. 

*A  servant  does  not  assume  the  risk  of  dan- 

§er  from  the  use  of  unsafe  machinery,  unless  the 
efects  are  so  obvious  that  a  reasonably  pru- 
dent person  would  not  attempt  to  use  it. — 
Brands  v.  St.  Louis  Car  Co.  (Mo.)  611. 

•Ordinarily  a  servant  assumes  only  such  risks 
as  are  incident  to  his  employment,  after  the 
master  has  fulfilled  the  primary  dut^  of  using 
care  to  furnish  proper  working  appliances  and 
a  safe  place  to  work. — Tongue  v.  St.  Louis  &  S. 
P.  R.  Co.  (Mo.  App.)  985. 

A  servant  thoroughly  experienced  in  the  work, 
who  continues  to  operate  a  defective  machine, 
without  promise  on  the  part  of  the  master  of 
guaranty  against  injury  or  of  mending  the  ma- 
chine, assumes  the  risk,  where  he  has  full 
knowledge  of  the  defect  and  of  its  effect  on 
the  operation  of  the  machine.— Continental  Oil 
&  Cotton  Co.  V.  Scott  CTex.  Civ.  App.)  107. 

*A  switchman  held  entitled  to  recover  for  in- 
juries caused  by  the  negligence  of  defendant's 
engineer,  concurring  with  defects  in  the  cars, 
the  risk  of  which  plaintiff  assumed,  so  that 
charges  exempting  defendant  from  liability  be- 
cause of  such  defects  were  properly  refused. — 
Texas  &  N.  O.  R.  Co.  v.  Powell  (Tex.  Civ.  App.) 
697. 

i  8.    —  Oontrlbntory       negUgenca       of 
■errant. 

•Where  the  danger  is  so  obvious  and  im- 
minent that  .a  servant  is  not  justified  in  con- 
tinuing in  his  work,  he  is  usually  held  guilty  of 
contributoiy  negligence  if  he  does  continue. — 
St.  Louis,  I.  M.  &  S.  Rj.  Co.  t.  Mangan  (Ark.) 
168. 

A  switchman  having  knowledge  of  the  prom- 
ise of  the  foreman  of  a  switching  yard  to  re- 
pair a  defect  in  the  roadbed  kdd  entitled  to 
rely  on  such  promise  though  it  was  made  to 
another  employ^  who  communicated  it  to  the 
switchman. — St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Mangan  (Ark.)  168. 

An  employe  held  not  guilty  of  contributory 
negligence  in  getting  to  the  side  of  a  trudi  to 
get  bold  of  the  end  of  a  log  suspended  above  it, 
and  which  was  being  loaded  on  it. — Gould  Const. 
Co.  V.  Childers  Adm'r  (Ky.)  622. 

A  factory  employe  held  not  entitled  to  re- 
cover for  loss  of  a  hand  caught  in  a  revolving 
cylinder  while  attempting  to  remove  an  ob- 
struction therefrom. — Hutchison  v.  Cohankus 
Mfg.  Co.  (Ky.)  899. 

*An  employe  cannot  recover  for  injuries  from 
his  voluntary  selection  of  a  dangerous  rather 
than  a  safe  way  of  performing  his  work. — 
Hutchison  v.  Cohankus  Mfg.  Co.  (Ky.)  899. 


•Plaintiff  held  not  bound  to  inspect  the  plat- 
form on  which  he  was  employed  in  order  to  dis- 
cover a  defect— Louisville  &  N.  R.  Co.  v.  Car- 
ter (Ky.)  904. 

•An  employe  engaged  in  caring  for  the  ma- 
chinery of  a  sawmill  held  not  guilty  of  contribu- 
tory negligence  in  going  on  a  passway,  where  he 
was  injured,  to  observe  the  machinery. — Swann- 
Day  Lumber  Co.  v.  Thomas  (Ky.)  907. 

•Where  two  courses  are  open  to  an  employe 
in  the  discharge  of  his  duty,  and  each  is  at- 
tended, under  normal  conditions,  with  the  same 
degree  of  safety,  it  is  not  negligence  to  take 
one  course  rather  than  the  other. — Swann-Day 
Lumber  Co.  v.  Thomas  (Ky.)  907. 

•Where  a  fireman  disobeyed  a  train  order, 
and  his  death  resulted  from  a  collision  caused 
thereby,  held,  that  there  could  be  no  recovery. — 
Sinclair's  Adm'r  v.  Illinois  Ont.  R.  Co.  (Ky.) 
910. 

If  the  conductor  of  a  freight  train  threw  him- 
self from  the  train  to  escape  the  peril  in  which 
the  company's  negligence  had  placed  him,  his 
act  was  no  defense  to  an  action  against  the 
company  for  his  death  caused  thereby. — ^Ton- 
gue V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
985. 

•Failure  of  an  employe  to  obey  hia  employ- 
er's rules,  which  are  reasonable  and  known  to 
him,  is  negligence,  and  a  defense  to  his  action 
for  damages  for  a  resulting  'injury. — Yongue  t. 
St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  986. 

19.—  Pleadlns. 

•An  employe,  relying  nnon  the  employer's 
failure  to  furnish  reasonably  safe  machinery, 
must  show  that  his  injuries  were  caused  by 
defective  machinery. — Hutchison  v.  Cohankus 
Mfg.  Co.  (Ky.I  899. 

•A  petition  for  injuries  to  a  servant  by  fall- 
ing from  a  defective  platform,  alleging  that  the 
dangerous  condition  of  the  platform  was  un- 
known to  plaintiff,  was  sufficient,  without  alleg- 
ing that  plaintiff  did  not  have  equal  means 
of  knowing  the  defect,  or  that  by  ordinary  care 
he  could  not  have  discovered  it. — Louisville  & 
N.  R.  Co.  V.  Carter  (Ky.)  904. 

•A  petition  for  injuries  to  a  servant  by  fall- 
ing through  a  platform  held  to  sufficiently  point 
out  the  dangerous  condition  of  the  platform. — 
Louisville  &  N.  R.  Co.  v.  Carter  (Ky.)  904. 

•A  petition  for  injuries  to  a  servant  held  to 
sufficiently  allege  that  plaintiff  did  not  know 
of  the  existence  of  the  space  in  the  platform 
through  which  he  fell.— Louisville  &  N.  R.  Co. 
V.  Carter  (Ky.)  904. 

•In  an  action  for  injuries  to  a  servant,  the 
petition  held  to  sufficiently  charge  that  the  proxi- 
mate cause  of  plaintiff's  injury  was  defendant's 
negligence  not  only  in  providing  an  unsafe  place 
to  work,  but  in  requiring  plaintiff  to  work  with 
an  incompetent  fellow  servant. — Tucker  v.  Mis- 
souri &  K.  Telephone  Co.  (Mo.  App.)  6. 

Where  a  master  relies  upon  a  violation  of 
rules  by  the  servant  to  prevent  a  recovery,  he 
must  plead  the  violation. — Texas  &  N.  ().  R. 
Co.  V.  Powell  (Tex.  Civ.  App.)  697. 

I  10.  —  ETtdenoe. 

•The  doctrine  of  res  ipsa  loquitur  held  not  to 
apply  in  case  of  explosion  of  powder  near  elec- 
tric wires,  injuring  employes. — Western  Coal  & 
Mining  Co.  v.  Garner  (Ark.)  392. 

•Negligence  of  an  employer  held  not  presumed 
because  an  employe  was  injured  by  lumber  fall- 
ing.—Bryant  Lumber  Co.  v.  Stastney  (Ark.) 
740. 

•Evidence  in  an  action  for  injuries  sustained 
by  an  employe  held  to  support  a  finding  that  the 
employers  were  negligent.— Fettua  &  Buford  v. 
Kerr  (Ark.)  886. 
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Evidence,  in  an  action  against  a  railway  com- 
pany for  death  of  a  conductor  crushed  between 
cars,  lield  to  sustain  findings  that  the  company 
was  negligent.— Kansas  City  Southern  Ry.  Co. 
V.  Henrie  (Ark.)  967. 

Evidence  held  to  indicate  that  using  a  defec- 
tive tool,  on  the  direction  and  assurances  of 
the  foreman,  was  not  obviously  dangerous. — 
Rogers  v.  South  Covington  &  C.  St.  Ry.  Co. 
(Ky.)  G30. 

•Evidence  held  to  show  that  the  worn-out  con- 
dition of  a  machine  was  not  the  cause  of  in- 
jury to  an  employ^.— Hutchison  v.  Cohankus 
Mfg.  Co.   (Ky.)   899. 

♦In  an  action  for  injuries  to  a  servant  bv  the 
breaking  of  an  emery  wheel,  evidence  held  not 
to  show  that  the  master  knew  that  the  wheel 
was  dangerous.— Brands  t.  St.  Louis  Car  Co. 
(Mo.)  611. 

Evidence  that  plaintiff's  fellow  servant  suf- 
fered from  epileptic  fits  held  admissible  to  show 
his  incompetency. — Tucker  y.  Missouri  &  K. 
Telephone  Co.  (Mo.  App.)  6. 

•Prior  specific  acts  of  negligence  held  ad- 
missible to  show  incompetency  of  plaintiff's 
fellow  servant.— Tucker  t.  Missouri  &  K.  Tele- 
phone Co.  (Mo.  App.)  6. 

*That  plaintiff's  fellow  servant  was  negli- 
gent in  one  instance  does  not  even  tend  to  prove 
his  incompetency.— Tucker  v.  Missouri  &  K. 
Telephone  Co.  (MO.  App.)  6. 

•Alleged  incompetency  of  plaintifFs  fellow 
servant  cannot  be  proved  by  the  injurious  act 
complained  of.— Tucker  v,  Missouri  &  K.  Tele- 
phone Co.  (Mo.  App.)  6. 

*In  an  action  for  injuries  to  a  railroad  em- 
ploye while  loading  trucks  on  a  flat  car,  evidence 
held  admissible  to  show  the  employer's  negli- 
gence in  not  employing  the  method  in  common 
use.— Robinson  r.  St  Louis  &  S.  F.  R.  Co.  (Mo. 
App.)  730. 

•Where  a  servant's  injury  may  have  resulted 
from  one  of  several  caxises  for  only  one  of  which 
the  master  is  liable,  the .  servant  must  show 
with  reasonable  certainty  that  such  cause  pro- 
duced the  injury.— Winkle  v.  George  B.  Peck 
Dry  Goods  Go.  (Mo.  App.)  1026. 

•The  rule  that  other  independent  and  dis- 
connected acts  of  negligence  are  inadmissible 
does  not  apply  to  certain  actions  for  injuries  to 
a  tervant.— Winkle  v.  George  B.  Peck  Dry 
Goods  Co.  (Mo.  App.)  1026. 

•Evidence  of  previous  falls  of  the  elevator 
weight  which  struck  decedent  held  admissible  to 
show  that  the  elevator  was  defective  to  defend- 
ant's knowledge. — Winkle  v.  Greorge  B.  Peck 
Dry  Goods  Co.  (Mo.  App.)  1020. 

•Proof  of  a  defect  in  appliances,  in  itself  does 
not  give  a  right  of  recovery,  but  it  must  appear 
affirmatively  that  the  defect  was  the  proximate 
cause  of  the  injury,  and  that  the  master  was 
chargeable  with  know^ledge  of  It. — Mnriarty  v. 
Sohwarzschild  &  Sulzberger  Co.  (Mo.  App.) 
1034. 

•Evidence  held  to  show  that  the  placing  of  a 
barrel  on  a  floor,  inclined  toward  an  open  eleva- 
tor door,  by  a  fellow  servnut,  combined  with 
the  defect  in  the  floor  and  the  master's  failure 
to  guard  the  elevator  opeuing,  was  the  direct 
cnuse  of  a  servant's  injury. — Moriarty  v. 
Schwarzscbild  &  Sulzberger  Co.  (Mo.  App.) 
1034. 

In  an  action  for  injuries  to  a  servant  while 
operating  a  defpctive  machine,  evidpn?c  held 
to  show  that  plaintiff  was  an  experienced  op- 
erator with  full  knowledge  of  the  condition  of 
the  machine  and  of  the  danger  therefrom  and 
assumed  the  risks  incident  thereto  by  his  con- 
tinued use  thereof. — Continental  Oil  &  Cotton 
Co.  V.  Scott  (Tex.  Civ.  App.)  107. 


Evidence  of  a  custom  of  railway  condnctora 
to  alight  from  moving  trains  at  a  particular 
station  held  admissible  in  an  action  against  a 
company  for  injury  to  an  alighting  conductor 
caused  by  a  defective  platform.— Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Kennedy  (Tex.  Cir. 
App.)  889. 

SIX.. Trial. 

•Whether  the  danger  arising  from  a  defect 
in  a  railroad  roadbed,  resulting  from  a  depres- 
sion at  a  switching  place  in  a  switching  yard 
was  so  obvious  that  a  switchman  could  not 
rely  on  the  promise  of  the  foreman  of  the  com- 
pany to  repair  the  defect  as  speedily  as  pos- 
sible, held  for  the  jury.— St.  Louis,  L  M.  &  S. 
Ry.  O.  T.  Mangan  (Ark.)  168. 

*A  switchman  continuing  in  his  work,  with 
knowledge  of  the  defective  condition  of  the 
roadbed  held  not  to  have  assumed  the  risk  as  a 
matter  of  law. — St.  Louis,  I.  M.  &  S.  By.  Co. 
V.  Mangan  (Ark.)  168. 

Evidence  held  to  warrant  finding  that  the 
master  by  proper  inspection  would  have  discov- 
ered the  dangerous  condition  of  a  rock  in  the 
roof  of  an  entry  of  a  mine. — Mammoth  Vein 
Coal-  Co.  T.  Looper  (Ark.)  390. 

•Whether  it  was  obviously  dangerous  for  an 
employe  to  go  upon  a  lumber  pile  held,  under 
the  evidence,  a  jur;^  question  in  an  action  for  in- 
jury to  him  resulting  from  the  lumber  falling.— 
Bryant  Lumber  Co.  v.  Stastney  (Ark.)  740. 

•In  a  suit  for  injury  to  an  employe,  caused 
by  lumber  falling,  whether  he  was  directed  to  go 
to  the  place  of  injury  held,  under  the  evidence, 
a  jury  question.— Bryant  Lumber  Co.  y.  Stast- 
ney (Ark.)   740. 

Instructions  in  an  action  ior  injuries  sustain- 
ed by  an  employe  held  not  conflicting.— Pettus 
&  Buford  V.  Kerr  (Ark.)  886. 

•Instructions,  in  an  action  against  a  railway 
company  for  the  death  of  a  conductor  crushed 
between  cars  while  coupling  them,  held  prop- 
erly refused,  as  making  nim  insurer  of  his  own 
safety.- Kansas  City  Southern  Ry.  C!o.  v.  Hen- 
rie (Ark.)  967. 

•When  there  are  no  safety  coupling  applian- 
ces, or  they  are  out  of  repair,  it  is  always  a 
jury  question  whether  under  the  circumstances 
an  employe  going  between  cars  to  couple  them 
was  negligent.— Kansas  City  Southern  Ry.  Co. 
V.  Henrie  (Ark.)  967. 

*It  is  not  negligent  per  se  tor  a  trainman  to 
g6  between  cars  in  coupling  them. — Kansas  City 
Southern  Ry.  Co.  v.  Henrie  (Ark.)  967. 

An  instruction  in  an  action  fot  injuries  to 
a  servant  from  falling  through  an  opening  in  a 
platform  held  not  objectionable  as  calling  the 
jury's  attention  to  evidence  from  which  they 
might  find  the  platform  to  be  defective,  and  in 
referring  to  the  opening  therein  as  a  "hole." — 
Louisville  &  N.  B.  Co.  v.  Carter  (Ky.)  904. 

An  instruction  in  an  action  for  injuries  to  a 
servant  held  not  objectionable  as  characterizing 
the  place  where  plaintiff  was  at  work  as  one  of 
hidden  danger.— Louisville  &  N.  R.  Ga  v.  Car- 
ter (Ky.)  904. 

•In  an  action  for  injuries  to  a  servant  by 
falling  through  a  hole  in  a  platform,  plaintiffs 
negligence  held  properly  submitted  to  the  jury. 
—Louisville  &  N.  R.  Co.  v.  Carter  (Ky.)  904. 

In  an  action  for  injuries  to  an  employe,  an 
instruction  held  not  prejudicial  to  the  employ- 
er.—Swann-£)ay  Lumber  Co.  v.  Thomas  (Ky.) 
1)07. 

In  an  action  for  injuries  to  a  railway  em- 
ploye, an  instruction  held  proper  nnder  the  rail- 
road fellow  servant  act,  and  within  the  issues 
raised  by  the  petition.— Robinson  v.  St.  Louis 
&  S.  P.  R.  Co.  (Mo.  App.)  730. 


*Poii>t  annotated.    Bee  syllsbna. 
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In  an  action  for  Inlurles  to  a  railroad  employe 
while  loading  tracks  on  flat  cars,  an  instruction 
held  properly  refused  as  inapplicable  to  the  evi- 
dence.—Bobmson  V.  St  Lonia  &  8.  F.  B.  Co. 
(Mo.  App.)  730. 

•The  operator  of  a  planer  who  stepped  on  a 
block  in  some  shavings,  lost  his  balance,  and 
was  thrown  against  the  machine  knives,  held 
not  guilty  of  contributory  negligence  as  matter 
of  law.— Cole  v.  North  American  Lead  Co.  (Mo. 
App.)  753. 

The  question  of  the  breach  of  rules  of  a  rail- 
road by  an  employ^  held  to  be  an  element  of  the 
defense  of  contributory  negligence^  in  an  action 
for  his  death,  and  to  be  for  the  jury.— Tongue 
V.  St.  Lonls  &  S.  F.  R.  Co.  (Mo.  App.)  985. 

In  an  action  for  the  death  of  a  railroad  con- 
ductor, the  court  held  not  warranted  in  charg- 
ing that  decedent  had  not  examined  the  brakes 
to  "see  they  were  all  right,"  and  if  an  inference 
might  be  drawn  from  the  evidence  that  he  had 
failed  to  do  so,  the  issue  should  be  submitted 
by  a  hypothetical  Instruction.— Yongue  v.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  9ffi. 

Whether  negligence  of  a  railroad  company  in 

Eermitting  a  defective  condition  of  its  track  and 
rakes  was  the  proximate  cause  of  the  death  of 
an  employe  held  to  be  for  the  jury,  under  the 
evidence.— Yongue  v.  St  Louis  &  S.  F.  R.  Co. 
(Mo.  App.)  985. 

'Decedent,  a  child  13  years  old  employed  in 
defendant's  department  store,  held  not  negligeut 
48  a  matter  of  law  in  putting  her  head  into 
the  shaft  of  a  dummy  elevator  after  the  fall 
thereof.- Winkle  v.  George  B.  Peck  Dry  Goods 
Co.  (Mo.  App.)  1026. 

In  an  action  for  injuries  to  an  employ^  while 
assisting  in  moving  an  engine  and  smokestack, 
evidence  held  to  require  the  submission  to  the 
jury  of  the  issues  of  the  employer's  negligence 
and  the  employe's  contributory  negligence.— 
Binyon  v.  Smith  (Tex.  Civ.  App.)  138. 

In  an  action  for  injury  to  a  conductor  who 
alighted  from  a  moving  train,  held,  not  error 
prejudicial  to  the  company  to  refuse  to  give  an 
instruction.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Kennedy  (Tex.  Civ.  App.)  839. 

1 12.  liabllltiea    for    injurlea    to    tUrd 
persona. 

*The  duty  of  an  employer  to  an  independent 
contractor  and  his  servants  stated,  where  the 
employer  retains  the  right  to  furnish  instrumen- 
talities for  the  work.— Kiser  v.  Suppe  (Mo. 
App.)  1005. 

•Defeudant  held  to  be  nnder  a  duty,  'to  the 
servants  of  a  contractor  employed  by  him,  to 
exercise  reasonable  care  to  furnish  appliances 
reasonably  safe  for  their '  intended  use. — Kiser 
V,  Suppe  (Mo.  App.)  1005. 

*Plaintift  held  a  servaBt  of  another,  and  not 
a  subcontractor.— Kiser  v.  Suppe  (Mo.  App.) 
1005. 

•One  held  an  independent  contractor  under 
defendant,  and  not  his  servant— Kiser  v.  Suppe 
(Mo.  App.)  1005. 

Relation  of  master  and  servant  deOned. — 
Kiser  v.  Suppe  (Mo.  App.)  1005. 

•Plaintiff  held  not  defendant's  servant — 
Kiser  x.  Suppe  (Mo.  App.)  1005. 

Railway  mail  clerk,  injured  while  attempting 
to  alight  from  the  mail  coach  of  one  railway, 
held  to  have  no  rif;ht  of  action  against  another 
railway  because  of  a  failure  of  its  employe  to 
warn  him  that  the  train  was  about  to  start — 
Houston  &  T.  C.  R.  Co.  v.  Keeling  (Tex.  Civ. 
App.)  808. 

S  13.   Interference  wltli  the  relation  hj 
third  persons. 

•The  threat  of  a  strike  which  will  give  a 
right  of  action  to  an  employe  discharged  in  con- 


sequence thereof  must  be  of  a  substantial  char- 
acter and  adapted  to  influence  a  person  of  rea- 
sonable firmuesa  and  prudence.— CJarter  v.  Oster 
(Mo.  App.)  996. 

•Certain  acts  of  union  men  in  procuring  the 
dismissal  of  a  nonunion  man  from  various  em- 
ployments held  illegal.- Carter  v.  Oster  (Mo. 
App.)  995. 

*A  cause  of  action  in  favor  of  a  laborer  dis- 
charged from  his  employment  in  consequence  of 
the  illegal  methods  of  third  persons  held  estab- 
lished.—Carter  V.  Oster  (Ma  App.)  995. 

MATERIALITY. 

Of  alteration  of  written  instrument,  see  Al- 
teration of  Instruments. 

Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal-Lew, i  6. 

MAYHEM. 

Appellate  jurisdiction  of  particular  courts,  see 
Courts,  I  4. 

MEASURE  OF  DAMAGES. 

See  Damages,  {  3. 

For  discharge  from  employment,  see  Master 
and  Servant,  |  1. 

MECHANICS'  LIENS. 

For  work  and  materials  used  in  public  works, 

see  Municipal  Corporations,  {  6. 
Law  relating  to  as  denying  equal  protection  of 

law,  see  Constitutional  Law,  |  4. 

i  1.    Risht  to  Uen. 

Building  contract  held  not  to  authorize  the 
architect  to  bind  the  owner  or  to  create  a  Uen 
beyond  the  original  contract  price. — Sternberg 
V.  Ft  Smith  Refrigerator  Works  (Ark.)  174. 

i  2.     Aasicnment  of  lien  or  elnim. 

•Persona  furnishing  a  principal  contractor 
with  labor  or  material  held  entitled  on  an  equal 
footing  to  liens  not  exceeding  the  contract  price, 
or  if  the  work  is  abandoneid  by  the  principal 
contractor,  to  the  amount  of  the  contract  price 
less  the  cost  of  completing  the  building.— 
Sternberg  v.  Ft  Smith  Refrigerator  Works 
(Ark.)  1(4. 

i  3.     Enforeemont. 

A  defendant  in  a  suit  to  enforce  a  material- 
man's lien  who  pleads  payment  has  the  burden 
of  proof  on  the  issue  raised  by  the  reply  con- 
troverting the  plea.— Flexner  University  School 
V.  Strassel  Gana  Paint  Co.  (Ky.)  686. 

In  a  suit  to  enforce  a  materialman's  lien,  evi- 
dence held  not  to  show  payment  of  the  claim. 
— Flexner  University  School  v.  Strassel  Gans 
Paint  Co.  (Ky.)  680. 

MENTAL  CAPACITY. 

Opinion  evidence  of,  see  Evidence,  §  9.       . 

MENTAL  SUFFERING. 

Element  of  damage,  see  Damages,  f  1, 

MERGER. 

Of  cause  of  action  in  judgment,  aee  Judgment, 
i  9. 

MINES  AND  MINERALS. 

Mine  operators  as  employers,  see  Master  and 
Servant,  §g  4,  7. 


•Point  annotated.    See  syllalma. 
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I   1.    ¥ltle,   ooiiTeranoeSj   and    oontraota. 

*A  mining  lease  had  forfeitable  at  the  option 
of  the  lesson  according  to  its  prorisions  on 
the  lessors'  failure  to  operate  the  mine. — Cher- 
okee Const.   Co.  V.  Bishop  (Ark.)  189. 

Buildings,  machinery,  etc.,  constructed  on 
land  leased  for  mining,  had  not  fixtures,  bnt 
removable  by  the  lessees,  subject  to  landlord's 
lien  for  unpaid  royalty.— Cherokee  Const.  Co. 
T.  Bishop  (Ark.)  189. 


MINORS. 


See  Infanta. 


MISREPRESENTATION. 

See  Fraud. 

By  insured,  see  Insurance,  {  4, 

MISTAKE. 

Ground  for  reformation  of  instrument,  see  Re- 
formation of  Instruments,  §  1. 

In  contract  for  sale  of  land,  see  Vendor  and 
Purchaser,  |  1. 

MITIGATION. 

Of  damages,  see  Damages,  (  1. 

MODIFICATION. 

Of  bill  of  exdiange  or  promissory  note,  see 
Bills  and  Notes,  §  2. 

MONEY  RECEIVED. 

Recovery  of  payment  In  general,  see  Payment, 
i3. 

MONOPOLIES. 

Grants  of  privileges  or  immunities,  see  Con- 
stitutional Law,  §  3. 

MORTGAGES. 

Curtesy  in  equity  of  redemption,  see  Curtesy. 

Of  homestead,  see  Homestead,  8  2. 

Of  personal  property,  see  Chattel  Mortgages. 

§  1.    Oomstrnotlon  and  operation. 

Where  a  person  executed  a  mortgage  which 
was  not  recorded  until  after  he  had  deeded  the 
property  to  others,  the  title  conveyed  by  the 
deed  takes  precedence  over  the  mortgage. — 
Brown  v.  Nelms  (Ark.)  373. 

g   2.    Payment   or   perforaanoe   of   «on> 
dition,  release,   and   satlsfaetlon. 

In  an  action  to  set  aside  a  note  and  mort- 
gage, evidence  held  to  justify  a  finding  that  the 
note  and  mortgage  had  been  paid  by  substituted 
note  ■  and  mortgage,  authorizing  the  relief. — 
Citizens'  8av.  Bank  v.  Leigh  (Ky.)  628. 

{  3.    Foreelomre   1>7   exexelse   of   poires 
of  sale. 

'Where  land  estimated  to  be  worth  from 
$1,000  to  Sl,500  was  sold  at  a  trustee's  sale 
for  $832,  there  was  no  evidence  of  inadequacy 
of  price. — Prather  v.  Hairgrove  (Mo.)  552. 

$  4.     ForeolosnTe  by  action. 

A  finding  that  mortgaged  property  belonged 
to  the  mortgagor,  or,  if  it  was  his  wife's  sep- 
arate property,  plaintiff  did  not  know  that  fact, 
authorized  a  judgment  of  foreclosure  of  the 
mortgage.— Goode  v.  Pierce  (Tex.  Civ.  App.) 
688. 


MOTIONS. 

For  partiovlar  purpoiei  or  relief. 

Arrest  of  judgment  in  civil  actions,  see  Judg- 
ment, S  3. 

Continuance  in  civil  actions,  see  Continuance. 

Direction  of  verdict  in  civil  actions,  see  Trial, 
»5. 

New  trial  in  civil  actions,  see  New  Trial,  {  2. 

Presentation  of  objections  for  review,  see  Ap- 
peal and  Error,  §  3. 

Quashing  indictment  or  information,  see  Indict- 
ment and  Information,  {  2. 

Quashing  or  vacating  execution,  see  Execution, 
{  3. 

Relating  to  pleadings,  see  Pleading,  {  7. 

Striking  out  evidence,  see  Trial,  S  3. 

MULTIPLICITY  OF  SUITS. 

Jurisdiction  of  equity  to  avoid,  see  Equity,  f  1. 

MUNICIPAL  CORPORATIONS. 

See   Counties;    Schools  and   School   Districts, 

»1. 
Applicability  of  instructions  to  case  in  action 

against,  see  Trial,  {  9. 
Estoppel    of   municipality    to  deny   dedication, 

see  Dedication,  %  1. 
Exemption  of  sinking  funds  from  taxation,  seQ 

Taxation,  §  1. 
Judgment  against  as  bar  to  subsequent  action, 

see  Judgment,  |  9. 
Libelous  publication  concerning  mayor,  see  Ei- 

bel  and  Slander,  J  3. 
Mandamus,  see  Mandamus,  Sg  1-3, 
Order  for  public  improvement  as  denying  due 

process  of  law,  see  Constitutional  Law,  §  5. 
Ordinances  regulating  sale  of  food,  see  Food. 
Ordinances  relating  to  intoxicating  liquors,  see 

Intoxicating  Liquors. 
Prohibition  to  police  judge,  see  Prohibition,  g  1. 
Province  of  court  and  jury  in  action  against, 

see  Trial,  §  6. 
Street  railroads,  see  Street  Railroads. 
Water  supply,  see  Waters  and  Water  Courses, 

S  3. 

{   1.    Creation,       alteration,       existence, 
and  dlasolntlon. 

Under  Eirby's  Dig.  S§  5519,  5575,  held  to  al- 
low a  mere  protest  by  persons  to  proceedings 
for  annexing  territory  to  city  is  sufficient  to 
make  them  parties  to  the  proceeding,  with  right 
to  appeal.— Barnwell  v.  Town  of  Gravette  (Ark.) 
973.     • 


i  2. 


or    other 


Frooeedlnc*    of    eonnoil 
pOTemlng  body. 

*The  mvalidity  of  an  ordinance  reQnfring 
property  owners  to  construct  sidewalks,  curb- 
ing, and  guttering,  as  to  the  guttering,  held 
not  to  render  the  remainder  of  the  ordinance 
invalid.— Brizzolara  v.  City  of  Ft  Smith  (.4Lrk.) 
181. 

Under  Rev.  St  1899,  {  4160,  d.  7  (Ann.  St 
1906,  p.  2253),  and  the  chanter  of  a  city,  the 
name  of  the  mayor  affixed  to  an  ordinance  ap- 
proved by  him  may  be  written  by  another  under 
the  Immediate  direction  and  by  the  authority  of 
the  mayor.— Porter  v.  R.  J.  Boyd  Pav.  &  Const 
Co.  (Mo.)  235. 

*The  repeal  of  a  dty  ordinance  i>ending  a 
prosecution  under  its  provisions  operates  to  re- 
lieve the  defendant,  unless  it  is  otherwise  provid- 
ed in  the  act  repealing  the  ordinance. — City  of 
St.  Louis  V.  Wortman  (Mo.)  520. 

•Section  17,  Ordinance  No.  20,808  of  city  of 
St.  Louis,  held  impliedly  repealed  by  Acts  1903. 
p.  135,  S  5  (Ann.  St  1906,  J  4761-5)  if  such 
act  were  valid.— City  o£  St  Louis  v.  Wortman 

(Mo.)  520. 


'Point  annotated.    See  ayllalnu. 
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*An  ordinance  inconsistent  with  a  state  law, 
invalid  because  not  clearly  expressing  the  sub- 
ject of  the  act  in  the  title,  was  not  repealed  by 
Implication.— City  of  St  Louis  t.  Wortman 
(Mo.)  620. 

•Section  17,  Ordinance  No.  20,808,  of  city  of 
St.  Louis,  prohibiting  adding  foreign  substances 
to  milk  and  cream,  held  repealed  by  clause  5,  § 
4,  p.  239,  Acts  1907,  entitled  "An  act  to  prohibit 
the  manufacture  and  sale  of  foods  •  •  *  and 
prescribing  penalties  for  violations  thereof." — 
City  of  St.  Louis  v.  Wortman  (Mo.)  520. 

5  3.    Oontraots  la  seaeraL 

•Where  a  city  purchased  waterworlcs  machin- 
ery under  a  contract  void  for  failure  to  comply 
with  Kirby's  Die.  |  5473,  but  received  and  used 
the  machinery  lor  nearly  two  years,  it  was  li- 
able for  the  price. — Forrest  City  y.  Orgill  Bros. 

6  Co.  (Arlc.)  891. 

A  contract  to  purchase  waterworlts  machinery 
by  a  city,  not  authorized  or  formally  ratified  by 
the  city  council,  as  required  by  Kirby's  Dig.  i 
5473,  held  void.— Forrest  City  v.  Orgill  Bros. 
&  (3o.  (Ark.)  891. 

•Rev.  St.  1899,  g  6759  (Ann.  St.  1906,  p. 
3327),  prohibiting  counties  and  other  municipal 
bodies  from  makinx  contracts  not  within  the 
scope  of  their  powers  or  expressly  authorized  by 
law,  held  bat  declaratory  of  the  common  law. 
—Blades  t.  Hawkins  (Mo.  App.)  979. 

$  4.  Pnltlle  liaproreaiMita— Power  to 
make  Improremeata  or  grant  aid 
therefor. 

•Incorporated  cities  and  towns  have  no  iwwer 
to  compel  property  owners  to  construct  grutters. 
— Brizzolara  v.  City  of  Ft.  Smith  (Ark.)  181. 

•Kirby's  Dig.  {{  5462,  5466,  held  to  authorize 
provisions  of  an  ordinance  requiring  property 
owners  to  construct  sidewalks,  curbing,  and 
guttering,  making  it  a  misdemeanor  to  fail  to 
do  so,  imposing  a  fine,  and  declaring  each  day's 
delay  a  separate  offense. — Brizzolara  v.  City  of 
Ft.  Smith  (Ark.)  181. 

•An  ordinance  requiring  property  owners  to 
construct  sidewalks,  curbing,  and  guttering 
Md  not  invalid  because  failing  to  provide  for 
proper  grading  before  the  curbing  and  gutter- 
ing is  placed. — Brizzolara  v.  City  of  Ft.  Smith 
(Ark.)  181. 

The  time  and  manner  for  improving  city 
streets  are  solely  for  the  legislative  department, 
and  acts  of  abutting  owners  in  constructing  a 
sidewalk  do  not  deprive  a  city  of  its  power 
to  order  the  construction  of  a  sidewalk  at  the 
cost  of  abutting  owners  as  authorized  by  statute. 
— Guiifoyle's  Ex'r  v.  City  of  Maysville  (Ky.) 
666. 

•Meaning  of  "original  construction"  within  a 
statute  allowing  a  city  to  order  the  original  con- 
struction of  a  city  improvement  at  tlie  exclu- 
sive cost  of  abutting  owners  determined. — Guii- 
foyle's Ex'r  T.  City  of  Maysville  (Ky.)  666. 

{  5.  —  Preliminary  prooeedlnKs  and 
ordlnanees  or  resolutions. 

In  the  absence  of  a  charter  provision  prohibit- 
ing it,  a  city  may  contract  for  extra  work  con- 
nected with  street  improvements  without  first 
making  a  specific  appropriation  for  the  pur- 
pose, subject  only  to  the  constitutional  limita- 
tion of  five  per  cent,  on  the  assessed  value  of 
the  property  within  the  city  limits.— Heman  t. 
City  of  St.  LouU  (Mo.)  259. 

Charter  St.  Louis  City,  art.  6,  S  28  (Ann.  St 
1906,  p.  4869),  providing  that  every  ordinance 
requiring  public  work  to  be  done  shall  contain 
a  specific  appropriation  therefor,  held  not  to 
apply  to  emergency  and  unforeseen  work,  not 
required  to  be  ordered  by  ordinance. — Heman  v. 
City  of  St  Louis  (Mo.)  259. 

•Under  Charter  St  Louia  City,  art.  6,  f  15 
(Ann.  St  1906,  p.  4857),  certain  extra  work. 


relating  to  the  rei>air  and  improvement  of  side- 
walks, etc.,  held  not  required  to  be  ordered  done 
by  ordinance  and  i>erfonned  under  contract 
awarded  by  competitive  bidding.— Heman  t.  City 
of  St  Lonls  (Mo.)  259. 

I   6.   ^—  Oontraots. 

Tools,  implements,  and  appliances,  are  not  ma- 
terials, within  the  meaning  of  guaranty  that 
contractors  would  pay  for  material  used  in  the 
work  of  building  a  sewer,  and  the  fact  that 
they  were  entirely  consumed  therein,  being  worn 
out  and  broken,  does  not  change  the  rule. — Kan- 
sas City  v.  Youmans  (Mo.)  225. 

Blasting  powder,  dynamite,  fuse,  and  caps, 
necessarily  used  by  contractors  in  building  a 
sewer,  ere  materials  within  the  meaning  of  a 
guaran^  that  the  contractors  would  pay  for 
materials  used  in  the  work. — Kansas  City  t. 
Youmans  (Mo.)  225. 

A  guaranty  clause  in  a  sewer  construction 
contract  construed  as  a  continuing  guaranty. — 
Kansas  City  v.  Youmans  (Mo.)  225. 

Provisions  of  Kansas  City  Charter,  art.  9,  { 
20,  relating  to  contracts  for  making  city  im- 
provements, held  not  to  violate  any  constitution- 
al provision.— Kansas   City   t.  Xoumans  (Mo.) 

•A  publication  of  a  notice  for  bids  for  a  pub- 
lic improvement  held  sufficient  under  a  munici- 
pal ordinance  providing  for  publication  of  notice. 
—Porter  y.  K.  J.  Boyd  Pay.  &  Const  Co.  (Mo.) 
235. 

Under  Charter  St  Louis  (Mty,  art  6,  {{  15.  27 

(Ann.  St  1906,  pp.  4857,  4867),  and  article  4. 
I  35  (Ann.  St  1906,  p.  4832)  the  board  of  pub- 
lic improvements  held  empowered,  in  contracting 
for  the  construction,  repair,  etc.,  of  sidewalks, 
to  authorize  the  street  commissioner  to  deter- 
mine what  part  of  the  improvement  should  be 
considered  as  extra,  and  to  agree  on  the  price  to 
be  paid  therefor.— Heman  v.  City  of  St.  Louis 
(Mo.)  259. 

Under  Charter  St  Louis  City,  art.  6,  S  15 
(Am.  St.  1906,  p.  4857),  certain  extra  work 
relating  to  the  repair  and  improvement  of  side- 
walks, etc.,  held  not  required  to  be  ordered  done 
by  ordinance  and  performed  under  contract 
awarded  by  competitive  bidding. — ^Heman  y. 
City  of  St  Louis  (Mo.)  259. 

I  7.     —  Assessmente   for  benefits,   and 
■peelal  taxes. 

A  city,  ordering  the  grading  and  paving  of  a 
street,  held  to  order  the  original  construction 
of  a  street,  so  that  the  abutting  owners  may  be 
taxed  therefor.— Sparks  v.  Earlier  Asphalt  Pav. 
Co.  (Ky.)  830. 

•A  street  is  not  constructed,  within  the  law 
authorizing  the  original  construction  of  a  street 
at  the  cost  of  abutting  owners,  until  its  con- 
struction is  prescribed  by  the  city  authorities. — 
Sparks  v.  Barber  Asphalt  Pav.  Co.  (Ky.)  830. 

•Owners  of  property  assessed  for  the  payment 
of  a  sewer  held  not  entitled  to  complain  of  the 
failure  of  the  contractor  to  construct  certain 
catch  basins.— Porter  v.  R.  J.  Boyd  Pav.  & 
Const.  Co.  (Mo.)  235. 

•In  determining  whether  a  sewer  has  been 
completed  within  the  charter  of  a  city  providing 
for  the  issuance  of  tax  bills,  the  test  is  whether 
the  sewer  has  been  completed,  and  not  whether 
the  details  of  the  work  are  in  strict  accordance 
with  the  contract— Porter  y.  R.  J.  Boyd  Pav.  & 
Const.  Co.  (Mo.)  233. 

•An  owner  held  not  entitled  on  the  showing 
made  to  maintain  a  suit  to  cancel  tax  bills  is- 
sued pursuant  to  city  charter  for  the  construc- 
tion of  a  sewer. — Porter  v.  B,  J.  Boyd  Pav.  & 
Const  Co.  (Mo.)  235. 

•The  levying  of  special  assessments  is  an  ex- 
ercise of  the  taxing  power.— Porter  v,  R.  J. 
Boyd  Pav.  &  Const.  Co.  (Mo.)  235. 


•Point  annotated.   See  ayllaliiM. 
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A  provision  in  a  city  charter  relatine  to  ac- 
tions on  tax  bills  held  to  apply  in  a  suit  by  an 
owner  to  cancel  a  tax  bill  and  offering  to  pay  the 
value  of  the  work  done. — Porter  t.  B.  J.  Boyd 
Pay.  &  Const  Co.  (Mo.)  235. 

Under  the  charter  of  the  city  of  Beaumont 
(Iawb  1903,  p.  55,  c.  15)  g  36j :  Sp.  Lawa,  26th 
Leg.  (Laws  1899,  p.  147,  c.  12),  as  amended  by 
Sp.  Laws,  28th  Leg  (Laws  1903,  p.  48,  c  15) 
the  finding  of  the  city  council  on  the  issue 
whether  the  special  benefit  to  abutting  property 
from  a  street  improvement  exceeded  the  assess- 
ment held  prima  facie  evidence  of  the  fact 
fonnd.— City  of  Beaumont  v.  Bussell  (Tex.  Civ. 
App.)  950. 

{   8.    —  Enforoement     of     •■■eaiiBeata 
and  apeolal  taxes. 

Under  the  charter  of  the  city  of  Beaumont 
(Laws  1903,  p.  55,  c.  15),  i  36j;  Sp.  Laws,  26th 
Leg.  (Laws  1899.  p.  147,  c.  12),  as  amended  by 
Sp.  Laws,  28th  Leg.  (Laws  1903,  p.  48,  c.  15), 
limitations  held  not  to  run  against  the  city,  as 
to  a  street  improvement  assessment,  until  30 
days  after  it  has  become  due. — City  of  Beau- 
mont V.  Russell  (Tex.  Civ.  App.)  050. 

{   9.     Police  power  and  regvlatloiis. 

*Tbe  ordinances  of  the  city  of  St.  liouis,  In 
order  to  be  valid,  must  be  consistent  with  the 
generai  laws  of  the  state  and  must  be  in  har- 
mony with  the  legislative  policy  of  the  state, 
manifested  by  its  general  enactments  and  as  pro- 
vided for  in  express  terms  by  the  Constitution. — 
City  of  St.  Louis  v.  Klausmeier  (Mo.)  616; 
Same  v.  Union  Dairy  Co.  (Mo.)  625. 

*A  city  held  authorized  to  prescribe  different 
penalty  from  that  prescribed  bv  the  state.— City 
of  St.  Louis  V.  Klausmeier  (Mo.)  516;  Same 
V.  Union  Dairy  Co.  (Mo.)  525. 

*The  fact  that  city  ordinance  was  not  aa  broad 
as  state  ordinance  covering  the  same  subject 
held  not  to  render  it  void  as  inconsistent  with 
the  statute. — City  of  St.  Louis  v.  Klausmeier 
(Mo.)  516 ;   Same  v.  Union  Dairy  Co.  (Mo.)  525. 

i  10.  Torts. 

*A  city  held  liable  to  a  pedestrian,  falling  in- 
to bole  in  sidewalk  concealed  by  steam  from 
gas  company,  and  not  entitled  to  recover  over 
against  the  gas  company.— City  of  Bowling 
Green  v.  Bowling  Green  Gaslight  Co.  (Ky.)  917. 

*Damages  for  a  permanent  injury  to  the 
property  of  a  riparian  owner  held  recoverable 
in  an  action  for  the  pollution  of  the  stream. — 
Kellogg  V.  City  of  Kirksville  (Mo.  App.)  296. 

*The  liability  of  a  mnnicipal  corporation  for 
the  wrongful  acts  of  its  servants  determined. — 
Bnrree  v.  City  of  Cape  Girardeau  (Mo.  App.) 
724. 

*A  municipal  corporation  held  liable  for  a 
wrongful  act  committed  by  its  street  commis- 
sioner while  engaged  in  the  performance  of  his 
duties  in  improving  a  street.— Barree  v.  City 
of  Cape  Girardeau  (Mo.  App.)  724. 

}  1 1.   Fiscal    laanagemeat.    public    debt, 
scenrlties,  and  taxation. 

An  indebtedness  held  not  a  mnnicipal  indebt- 
edness wifhin  the  constitutional  limit  of  mnnici- 
pal indebtedness. — Guilfoyle's  Ei'r  v.  City  of 
Slaysville  (Ky.)  666. 

Suit  does  not  lie  on  warrants  drawn  on  a  mu- 
nicipal treasnrer  without  allegation  and  proof 
of  their  presentation  and  demand  for  payment. 
— Farmer's  Rank  of  Wickliffe  v.  City  of  Wick- 
liffe  (Ky.)  835. 


MURDER. 


See  Homicide. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  {  10. 


NAMES. 

Signatures,  see  Signatures. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  (Curses. 

I    1.    BiBbta  of  public. 

*A  stream  held  not  navigable  and  not  sub- 
ject to  use  for  floating  out  staves  against  the 
wishes  of  the  owners  of  the  land  through  which 
it  flows  without  compensation. — Asher  t.  Mc- 
Knight  (Ky.)  647.. 

NAVIGATION. 

See  Navigable  Waters,  |  1. 

NEGLIGENCE 

Causing  death,  see  Death,  J  1. 
Measure  of  damages,  see  Damages,  {  8. 

By  paitioiilar  cla*$e*  of  pertonn. 

See  Carriers,  §g  2,  7,  8;  Livery  Stable  Keep- 
era;  Municipal  Corporations,  {  10;  Rail- 
roads, {{  6-11. 

Employers,  see  Master  and  Servant,  |§  3-11. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  J  1. 

Condition  or  «(e  of  particular  specte*  of  prop- 
erty, toorkt.  machinery  J  or  other  tiMtrtt- 
mentalittet. 
See  Electricity;    Bailroads,   {§   6-11;    Street 
Railroads,  §  2. 

Contributory  negligence. 

Of  passenger,  see  Carriera,  {  9. 

Of  person  injured  by  operation  of  street  rail- 
road, see  Street  Railroads,  {  2. 

Of  person  killed  by  operation  of  railroad,  see 
Railroads,  §  9. 

Of  servant,  see  Master  and  Servant,  gj  8,  11. 

g   1.  Acts  or  omissions  constltntlns  nec- 
llsenoo. 

'Ordinary  care  is  that  degree  of  care  which  a 
person  of  ordinary  prudence  would  take  of  the 
property  under  the  same  circumstances  if  it 
were  his  own.— Bigger  v.  Acree  (Ark.)  879. 

*One  assaulting  another,  without  seeing  a 
third  person,  and  without  knowing  of  her  pres- 
ence in  an  adjacent  room,  and  without  being 
seen  by  her,  is  not  guilty  of  negligence  toward 
the  third  person.— Reed  v.  Ford  (Ky.)  600. 

*A  railroad  company,  maintaining  a  signal 
wire  two  feet  from  the  end  of  a  walk  extending 
from  the  grade  of  its  main  line  to  the  storehouse 
of  an  individual,  held  not  liable  for  injuries  sus- 
tained to  a  pedestrian  using  the  walk  and  com- 
ing in  contact  with  the  wire. — Burden  v.  Illinois 
Cent.  R.  Co.  (Ky.)  867. 

♦That  boys  who  were  smothered  in  a  distil- 
lery corn  bin  had  entered  the  bin  on  a_  previous 
occasion  in  the  presence  of  the  person  in  charge 
held  not  to  charge  him  with  notice  that  they 
would  go  into  it  on  other  occasions  under  dif- 
ferent conditions  when  trespassing  on  the  prop- 
erty.—Kisler's  Adm'r  v.  Kentucky  Distilleries 
&  Warehouse  Co.  (Ky.)  913. 

*Where  boys  trespassing  in  a  distillery  mill 
fell  into  a  com  bin  and  were  smothered,  that 
the  person  in  charge  had  allowed  them  to  fre- 
quent the  mill  without  warning  them  of  dan- 
ger held  not  to  render  the  proprietors  liable. — 
Kisler's  Adm'r  v.  Kentucky  Distilleries  &  Ware- 
house Co.  (Ky.)  913. 

•"Ordinary  care"  defined.— Everett  v.  St. 
Louis  &  S.  P.  R.  (>).  (Mo.)  486. 

•The  conduct  of  an  ordinarily  prudent  person 
is  the  standard  for  measuring  negligence.— Mit- 
chell v.  Chicago  &  A.  Ry.  Co.  (Mo.  App.)  291. 


•Point  annotated.    See  sjllabns. 
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^  8.    Proximate  eanae  of  lajwy. 

*Aii  injured  person  cannot  recover  for  the 
negligence  of  anottier  unless  a  causal  connection 
is  shown  between  the  negligence  and  the  injury. 
—Tongue  v.  St  Lonis  &  S.  F.  B.  Co.  (Mo.  App.) 
986. 

•  "Proximate  cause"  defined— Frisbie  ▼.  Fidel- 
ity &  Casualty  Co.  (Mo.  App.)  1024. 

*The  proximate  cause  of  an  injury  is  not 
always  that  last  act  of  cause  or  tiie  nearest  act 
to  the  injury;  but  it  may  be  such  a  negli- 
gent act  aa  actively  aids  in  producing  the  in- 
jury as  a  direct  and  existing  concurrent  cause 
and  apcb  as  might  reasonably  be  expected  to  re- 
sult In  the  injury.— Texas  &  N.  0.  R.  Co.  y. 
Bellar  (Tex.  Civ.  App.)  323. 

I   3.    ContHlintory  necUsenee. 

•Under  the  Weissinger  married  women's  act, 
a  wife  held  not  chargeable  with  the  negligent 
acts  of  her  husband,  unless  the  relation  of  prin- 
cipal and  agent  or  master  and  servant  existed. 
— LouisvUle  By.  O).  v.  McCarthy  (Ky.)  926. 

'Principle  of  the  humanitarian  doctrine  stat- 
ed.—Ross  T.  Metropolitan  St  Ry.  Co.  (Mo. 
App.)  9. 

*It  is  the  fact  that  a  person  is  in  danger  and 
has  perhaps  been  negligent  that  calls  the  hu- 
manitarian doctrine  into  play. — Ross  v.  Metro- 
politan St.  Ry.  Co.  (Mo.  App.)  9. 

•Before  contributory  negligence  will  defeat  re- 
covery for  negligent  personal  injury,  the  danger 
must  be  so  obvious  that  an  ordinarily  prudent 
man  would  not  assume  the  situation.— Mitchell  v. 
Chicago  &  A.  Ry.  Co.  (Mo.  App.)  291. 

*A  minor  is  only  required  to  exercise  that  de- 
gree of  care  which  is  exj)ected  of  one  of  his  age, 
experience,  and  capacity. — Moeller  v.  Unitea 
Rys.  Co.  of  St.  Louis  (Mo.  App.)  714. 

*The  rule  of  contributory  negligence  applica- 
ble to  adults  cannot  be  applied  to  young  chil- 
dren.—Gulf,  C  &  S.  F.  By.  Co.  v.  Coleman 
(Tex.  Civ.  App.)  690. 

'Though  plaintilT  shows  violation  of  the  pro- 
visions of  an  ordinance  and  his  resulting  in- 
jury, it  does  not  preclude  defendant  from 
showing  contributory  negligence.— Burnett  v. 
Ft  Worth  Light  &  Power  Co.  (Tex.)   1040. 

g   4.    Aotlona. 

*Where  no  reply  was  filed  to  defendant's  plea 
of  contributory  negligence,  a  verdict  for  defend- 
ant was  properly  directed ;  defendant  being  en- 
titled to  judgment  on  the  pleadings.— Smith  v. 
Louisville  &  N.  R.  Co.  (Ky.)  874. 

♦Where  plaintiff's  want  of  care  appeared  in 
making  out  his  own  case,  contributory  negli- 
gence was  in  issue,  though  not  set  up  in  an- 
swer.—Hebeler  V.  Metropolitan  St.  By.  Co. 
(Mo.  App.)  34. 

♦Res  ipsa  loquitur  rule  stated. — Mitchell  v. 
Chicago  &  A.  Ry.  Co.  (Mo.  App.)  291. 

•Whether  an  infant  is  guilty  of  contributory 
negliRpnce  held  ordinarily  for  the  jury.— Moeller 
V.  United  Rys.  Co.  of  St.  Lonis  (Mo.  App.) 
714. 

•Where  defendant's  negligence  is  not  shown 
to  bo  the  proximate  cause  of  an  injury,  but  it 
might  reasonably  be  inferred  that  it  was  due 
to  other  cau.ses,  the  rule  res  ipsa  loquitur 
held  not  applicable. — Moriarty  v.  '  Schwarzs- 
child  &  Suzlberger  Co.  (Mo.  App.)  1034. 

•Whether  a  seven  year  old  child  had  suflS- 
cient  intelligence  and  discretion  to  be  charge- 
able with  negligence  contributing  to  his  injury 
held  a  jury  question.— Gulf,  C.  &  8.  F.  Ry.  Co. 
V.  Coleman  (Tex.  Civ.  App.)  690. 

•A  child,  2.5  months  old,  is  not,  as  a  matter  of 
law,  guilty  of  contributory  negligence  in  going 
and  remaining  on  a  railroad  track,  notwithstand- 


ing the  approach  of  a  train. — Galveston,  H.  & 
N.  By.  Co.  V.  Olds  (Tex.  Civ,  App.)  787. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  New 
Trial,  {  1. 

NEWSPAPERS. 

Publication  of  libel,  see  Libel  and  Slander,  i( 
1,  8. 

NEW  TRIAL 

Necessity  of  motion  for  purpose  of  review,  see 

Appeal  and  Error,  {  3. 
Opening  or  vacating  judgment,  see  Judgment, 

{  5. 

Review  of  proceeding*. 
Assignment   of  errors,  see  Appeal  and  Error, 

«  8. 

Review  of  discretionary  rulings,  see  Appeal  and 

Error,  |  15. 
Scope  and  extent  of  review  general,  see  Appeal 

and  Error,  $  12. 

§  1.     Oronnds. 

•Denial  of  an  application  for  a  new  trial  for 
newly  discovered  evidence  held  error.— Symp- 
son  V.  Bell  (Ky.)  1133. 

•Damages  so  great  as  to  indicate  passion  or 
prejudice  on  the  part  of  the  juij  are  ground 
for  a  new  trial. — Chlanda  v.  St  Louis  Transit 
Co.  (Mo.)  249. 

•Befusal  of  new  trial  for  newly  discovered 
cumulative  evidence  held  not  error. — Blake  v. 
Royal  Ina  Co.  (Mo.  App.)   1000. 

{    S.    Prooeedlnss  to  proonre  ne'w  trial. 

•Under  the  direct  provisions  of  Laws  19(6, 
p.  21,  c.  18,  it  is  competent,  on  a  motion  for  a 
new  trial,  to  show  by  the  testimony  of  the  ju- 
rors that  the  jur^  was  guilty  of  misconduct  in 
receiving  communications  or  in  receiving  other 
testimony  than  that  offered  on  the  trial. — Texas 
&  N.  O.  R.  Co.  V.  Bellar  (Tex.  Civ.  App.)  323. 

On  the  hearing  of  a  motion  for  a  new  trial, 
testimony  of  jurors  tending  to  show  misconduct 
on  the  part  of  the  jury  is  properly  disregard- 
ed by  the  court,  where  the  motion  for  a  new 
trial  contains  no  allegation  as  to  misconduct. — 
Texas  &  N.  O.  B.  Co.  v.  Bellar  (Tex.  Civ.  App.) 
323. 

Evidence  considered,  and  held  insufficient  to 
show  misconduct  on  the  part  of  jurors  warrant- 
ing the  granting  of  a  new  trial.— Texas  &  N  .0. 
B.  Go.  T.  Bellar  (Tex.  Civ.  App.)  323. 

NEXT  OF  KIN. 

See  Descent  and  Distribntion. 

NOLLE  PROSEQUI. 

Of  criminal  prosecution,  see  Criminal  Law,  %  6. 

NONSUIT. 

Before  trial,  see  Dismissal  and  Nonsuit. 

NOTES. 

Promissory  notes,  see  Bills  and  Notes. 


•Point  aaaotated.   See  syUabna. 
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NOTICE 

Ot  intention  to  apply  for  enactment  of  statnte, 
aee  Statutes,  t  1- 

Ai  alferting  particular  claiiet  of  persons. 
See  PrinciiMl  and  Airent,  §  2. 

Of  particMlar  factt,_  acts,  or  proceedings  not 
judicial. 

Local  option  election,  see  Intoxicating  liquors, 
§  1. 

Loss  insured  against,  see -Insurance,  f  8. 

Nonpayment  or  protest  of  bill  or  note,  see  Bills 
and  Notes,  |  4. 

Public  improvements,  see  Municipal  Corpora- 
tions, §  6. 

Quitting  demised  premises,  see  Landlord  and 
Tenant,  {  6. 

Of  particular  judicial  proceedings. 
See  Garnishment,  |  1;    Lis  Pendens;    Trial, 

8  1. 
To  establish  highway,  see  Highways,  {  1. 

'Waiver  -  of  notice  within  a  specified  time, 
to  be  effective,  must  be  made  within  the  time 
limited  therefor.— Vencill  v.  Quincy,  O.  &  K. 
C,  R.  Co.  (Mo.  App.)  1030. 


NUISANCE 

{    1.    PrlTate  nnlsamoes. 

'Evidence  in  an  action  for  permitting  filth 
to  accumulate  on  premises  near  plaintiff's  home 
held  sufficient  to  take  the  case  to  the  jury  on 
the  question  of  damages  to  the  use  of  her  prop- 
erty.—Kentucky  Distilleries  &  Warehouse  Co. 
V.  Barrett  (Ky.)  643. 

'Evidence  in  an  action  for  permitting  filth 
to  accumulate  on  premises  near  plaintiff^  resi- 
dence held  to  raise  a  jury  question  whether 
defendant  caused  the  injury.— Kentucky  Distil- 
leries &  Warehouse  Co.  v.  Barrett  (Ky.)  643. 

'The  measure  of  plaintiff's  damages  in  an  ac- 
tion for  permitting  filth  to  accumulate  on 
premises  near  her  residence  was  the  decrease  in 
value  of  the  use  of  the  proper^. — Kentucky  Dis- 
tilleries &  Warehouse  Co.  v.  Barrett  (Ky.)  643. 

'A  decree  restraining  the  operation  of  a  stone 
quarry  and  stone-crusher  only  in  so  far  as  it 
was  offensive  is  to  be  commended,  for  free- 
dom of  action  ought  not  to  be  curtailed  more 
than  the  right  to  relief  demands. — Blackford  y. 
Heman  Const.  Co.  (Mo.  App.)  287. 

'The  word  "vibrate,"  in  a  decree  enjoining  the 
operation  of  a  quarry  so  as  to  jar  buildings  or 
to  cause  the  same  to  shake  and  vibrate,  held 
to  award  the  measure  of  relief,  only,  to  which 
the  owner  of  the  buildings'  was  entitled.— Black 
ford  T.  Heman  Const.  Co.  (Mo.  App.)  287. 

•Laches  or  acquiescence  so  as  to  bar  relief 
against  nuisance  held  not  to  arise  from  short 
period  of  delay.— Blackford  v.  Heman  Const 
Co.  (Mo.  App.)   287. 

'Acquiescence  in  the  conduct  of  noxious  works 
held  not  to  operate  as  acquiescence  after  they 
have  been  ^eatly  enlarged  and  are  productive 
of  greater  mjury.— Blackford  y.  Heman  Const 
Co.  (Mo.  App.)  287. 

'Under  the  facts,  held,  that  there  appeared 
to  be  no  sound  reason  for  invoking  the  doctrines 
of  laches  or  acquiescence  against  an  action  to 
enjoin  the  operation  of  the  quarry  as  a  nui- 
sance.— Blackford  t.  Heman  Const.  (Do.  (Mo. 
App.)  287. 

'The  conduct  of  a  business,  though  lawful  in 
itself,  will  not  be  permitted  in  a  locality,  where, 
because  of  unusual  noise,  it  entails  substan- 
tial injury  to  others. — Blackford  v.  Heman 
Const  Co.  (Mo.  App.)  287. 


The  escape  of  fine  limestone  dost  from  a  stone 
crusher  which  disturbs  the  comfortable  enjoy- 
ment of  contiguous  premises,  may  be  enjoined  as 
a  nnisance.— Blackford  v.  Heman  Cionst  Co. 
(Mo.  App.)  287. 

'The  jarring  of  buildings  by  explosives  and 
the  operation  of  heavy  machinery  mSiy  be  en- 
joined as  a  nuisance.— Blackfora  t.  Heman 
Const  Co.   (Mo.  App.)  287. 

'The  employment  of  explosives  in  a  quarry 
contiguous  to  another's  property  in  a  large  city 
held  unreasonable,  authorizing  either  injunctive 
relief  as  against  a  nuisance  or  an  action  for 
damages.— Blackford  v.  Heman  Const  C«.  (Mo. 
App.)  287. 

'Test  of  a  nuisance  declared.— Blackford  ▼. 
Heman  Const  Co.  (Mo.  App.)  287. 

A  railroad  company  succeeding  to  the  prop- 
erty of  another  company,  which  created  a  nnis- 
ance, held  not  liable  for  the  erection  of  the 
nnisance,  but  only  for  the  continuance  thereof 
after  notice.— Graves  v.  St  Louis,  M.  &  S.  B. 
Ry.  Co.  (Mo.  App.)  736. 

i  2.    PnbUe  nnlssnoes. 

In  a  suit  to  enjoin  the  operation  of  a  plan- 
ing mill  as  a  nuisance,  evidence  held  to  justify  a 
finding  that  the  noise  and  smoke  and  cinders 
from  the  mill  were  a  mere  inconvenience,  loa- 
tifying  the  denial  of  relief.— Terrell  y.  Wnght 
(Ark.)  211. 

Equity  held  authorized  to  restrain  the  prose- 
cution of  a  business  under  circumstances  making 
it  a  nuisance.— Terrell  v.  Wright  (Ark.)  211. 

'An  indictment  charging  a  public  nuisance 
held  to  sufiiciently  describe  the  premises. — Ehr- 
iick  V.  Commonwealth  (Ky.)  565. 

'An  indictment  charging  a  public  nuisance 
should  describe  the  premises  with  sufficient 
definiteness  to  enable  the  sheriff  to  find  the 
same  after  the  entry  of  a  judgment  of  abate- 
ment.—Ehrlick  V.   Cfommonwealth   (Ky.)  565. 

'Dancing  and  drinking,  accompanied  by  swear- 
ing and  loud  noises,  constitute  a  common  nuis- 
ance indictable  as  a  public  offense. — Common- 
wealth V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
(Ky.)  613. 

'An  indictment  charging  the  maintenance  of  a 
nuisance  held  to  sufficiently  allege  that  the 
acts  complained  of  took  place  within  the  sight 
or  hearing  of  those  passing  defendant's  premises 
or  living  in  the  vicinity. — Commonwealth  t. 
CincinnaU,  N.  O.  &  T.  P.  B.  Co.  (Ky.)  613. 

NUNC  PRO  TUNC. 

Amendment  of  judgment,  see  Judgment,  (  4. 
Order    correcting    record    of    grand    jury,    see 
Grand  Jury. 
I 

OBJECTIONS. 

For  purpose  of  review,  see  Api>eal  and  Error, 

§  3. 
To  depositions,  see  Depositions. 

OBSTRUCTIONS. 

Of   surface   waters,   see   Water*   and    Water 
Courses,  g  L 

OCCUPATION. 

Of  real  property,  see  Use  and  Occoiwtion. 

OFFER. 

Of  proof,  see  Trial,  |  3. 

Proposals  for  contract,  see  (}ontracts,  |  1. 


'Point  (umotatad.   See  syUabtia. 
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OFFICERS. 

Bribery,  iee  Bribery. 

Embezzlement,  see  Bmbezzlement. 

Libelous    publication    concerntng    mayor,    (ee 

Libel  and  Slander,  §  8. 
Mandamns,  see  Mandamns,  §  2. 

Particular  clatses  of  offloeri. 
See  Attorney  Gkneral ;   Jndges ;   Justices  of  tbe 

Peace ;  Receivers;  Sheriffs  and  Constables. 
Corporate  officers,  see  Corporations,  {§  S,  4. 
Municipal  officers,  see  Municipal  Coriwratioiis, 

Recording  officem,  see  Records. 

(   1.    Rlghta,  powers,  duties,  and  liabil- 
ities. 

The  rule  that  a  public  officer  Is  not  respon- 
sible for  a  judicial  determination,  however  er- 
roneous and  however  malicious  the  motive,  is 
applicable  only  where  he  had  jurisdiction. — 
Ray  V.  Dodd  (Mo.  App.)  2. 

OILS. 

Inspection  of,  see  Inspection. 
License  tax  on  persons  peddling,  see  Licenses, 
i  1. 

OPENING. 

Judgment,  see  Judgment,  t  6. 

OPINION  EVIDENCE. 

Harmless  error  as  to,  see  Appeal  and   Brror, 

i  20. 
In  civil  actions,  see  Evidence,  {  9. 
In   criminal   prosecutions,   see  Criminal  Law, 

§  6. 

OPINIONS. 

Of  courts,  gee  Courts,  |  2. 

ORDER  OF  PROOF. 

At  trial,  see  Trial,  {  3. 

ORDERS. 

Review  of  appealable  orders,  see  Appeal  and 
Error. 


ORDINANCES. 

Municipal  ordinances,   see  Municipal  Corpora- 
tions, g«  2,  6,  9. 
Regulating  sale  of  food,  see  Food. 


ORIGINAL  PACKAGES. 

See  Commerce,  {  1. 

PARDON. 

Secondary   evidence    of,    in   criminal 
tion,  see  Criminal  Law,  |  6. 


prosecn- 


PARENT  AND  CHILD. 

See  Bastards;    Ouardian  and  Ward; 
Custody  of  children  on  divorce,   see 
15.  • 

PAROL  EVIDENCE. 

In  civil  actions,  see  Evidence,  i  8. 

•FolAt 


Infants. 
Divorce, 


PARTIES. 

Death  ground  for  abatement,  see  Abatement 
and  Revival,  {  1. 

In  particular  actions  or  proceedings. 
See  Equity,  §  8 ;    Mandamus,  §  8. 
For  causing  death,  see  Death,  |  1. 
On  indebtedness  secured  by  pledge,  see  Pledges. 
To    sell    property   of    decedent,   see    Executors 
and  Administrators,  |  4. 

Judgment  and  relief  as  to  parties,  and  parties 
affected  ty  judgments  or  proceedings  thereon. 

Persons  conduded  by  judgment,  see  Judgment, 
»10. 

Review  a*  to  parties,  and  parties  to  proceedings 
in  appellate  -courts. 

Harmless  error,  see  Appeal  and  Error,  §  17. 

Objections  for  purpose  of  review,  see  Appeal 
and  Error,  {  8. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, 11  2,  4. 

To  conveyances,  contracts,  or  other  transactions. 
See  Assignments,  §  1:    Contracts,  J  I'l    Fraud- 
ulent Conveyances,  {  2. 


PARTITION. 

Conclusiveness  of  judgment,  see  Judgment,  {  10 
Conformity  of  judgment  to  pleading  aud  proof, 

see  Judgment,  i  3. 
Guardian  ad  litem  for  infant,  see  Infants,  |  4. 
Of  trust  property,  see  Trusts,  {  3. 

§    1.    By  acts  of  parties. 

The  .property  of  a  rural  telephone  associa- 
tion held  to  be  that  of  joint  ownership,  and 
subject  to  partition  under  Rev.  St.  1899,  g  4432 
(Ann.  St.  1906,  p.  2431).— Meinhart  v.  Draper 
(Mo.  App.)  709. 

I   2.    Actions  for  partition. 

*In  partition  by  heirs  for  the  sale  of  land, 
that  the  circuit  court  did  not  properly  construe 
the  will  of  an  ancestor  did  not  affect  the  title 
of  the  purchaser  at  the  sale ;  the  heirs  being 
before  the  court— Adams  v.  De  Dominguez  (Ky.) 
668. 

A  mortgagee  of  partitioned  property  having  been 
required  to  give  bond  before  the  proceeds  were 
paid  out,  under  Civ.  C3ode  Prac.  g  411,  the 
fact  that  certain  nonresident  defendants,  who 
were  constructively  summoned  were  not  before 
the  court  on  the  mortgagee's  cross-petition  in  a 
partition  suit,  did  not  invalidate  the  sale. — 
Adams  v.  De  Dominguez  (Ky.)  663. 

In  partition  between  heirs  to  sell  land,  no 
bond  to  nonresident  defendants  is  necessary, 
under  Civ.  Code  Prac.  §  410,  requiring  a  re- 
funding bond  before  judgment  against  defend- 
ants constructively  summoned. — Adams  v.  De 
Dominguez  (Ky.)  663. 

Civ.  Code  Prac.  g  490,  subsec.  2,  relating  to 
the  sale  of  land  on  partition,  held  not  to  require 
the  joint  owners  to  be  in  actual  possession, 
but  only  that  the  estate  be  a  present  and  not 
a  future  one. — Adams  v.  De  Dominguez  (Ky.) 
663. 

Statement  of  right  of  an  infant,  whose  share 
of  the  proceeds  of  a  partition  sale  was  con- 
trary to  Civ.  Code  Prac.  g  497,  paid  into  court, 
when  he  had  no  guardian  who  had  given  a 
bond,  and  was  squandered  by  the  commissioner. 
— Commonwealth  v.  Catlin  (Ky.)  665. 

*Life  tenants  may  enforce  a  partition  of  land 
held   jointly.— Eversole    v.    Combs   (Ky.)    1132. 

*If  one  owns  a  nine-tenths  interest  in  land 
for  her  life,  and  another  owns  a  one-tenth  in- 
terest for  the  life  of  the  same  person,  and  also 
the  same  interest  in  remainder,  they  might 
have  a  partition  as  between  themselves,  but 
anmotated.   See  •jllabna. 
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can  obtain  no  relief  against  tbe  other  remain- 
dermen, and,  at  the  death  of  the  cestui  que  Tie, 
the  whole  tract  would  have  to  be  redivided.— 
Eversole  t.  Combs  (Ky.)  1132. 

*Civ.  Ck>de  Prac  {  499,  providing  for  the  di- 
vision of  land  held  under  a  deed  or  will  vesting 
a  life  estate  in  two  or  more  persons,  with  re- 
mainder as  to  each  share  to  the  life  tenant's 
children,  does  nof  apply  where  one  owns  a 
nine-tenths  interest  for  life  and  others  own  the 
remainder  in  the  nine-tenths  interest,  not  un- 
der the  life  tenant,  but  by  conveyance  from  the 
testator's  children.— Eversole  v.  Combs  (Ky.) 
1132. 

PARTNERSHIP. 

Construction  of  Judgment  aa  to  parties  liable, 

see  Judgment,  {  8. 
Recovery   of  payments  made  by  partner,  see 

Payment,  §  3. 

{   1.    Tlie  relation. 

*Certain  facts  held  to  show  that  one  was  a 
partner  as  to  a  third  person. — Buford  t.  Lewis 
(Ark.)  963. 

*RuIe  stated  as  to  partnership  as  to  third 
persons,  between  persons  contributing  to  the  re- 
sources and  sharmg  in  tbe  profits. — Buford  v. 
Lewis  (Ark.)  963. 

'Whether  an  agreement  creates  a  partnership 
as  between  the  parties  thereto  dei>end3  on  their 
intention.— Bufoid  v.   Lewis  (Ark.)  963. 

'Participation  in  the  profits  of  a  business 
held  a  cogent,  but  not  conclusive,  test  for  try- 
ing the  question  of  existence  of  a  partnership, 
where  the  rights  of  third  persons  are  concerned, 
—Buford  T.  Lewis  (Ark.)  963. 

A  rural  telephone  association  held  not  a  part- 
nership, but  a  joint  voluntary  association.— 
Meinhart  v.  Draper  (Mo.  App.)  709. 

*An  agreement  to  share  profits  is  essential  to 
every  partnership,  and  voluntary  associations 
not  organized  for  profit  are  not  partnerships.— 
Meinhart  v.  Draper  (Mo.  App.)  709. 

•Partnership  defined. — Meinhart  v.  Draper 
(Mo.  App.)  709. 

*Facts  Aeld  insufficient  to  establish  a  part- 
nership between  defendants  B.,  M.,  and  S.  in 
the  purchase  of  land,  so  as  to  render  the  lat- 
ter liable  for  B.'s  breach  of  contract  to  plain- 
tiff in  the  purchase  of  certain  land  for  defend- 
ants' benefit.— Bass  v.  Tolbert  (Tex.  Civ.  App.) 
1077. 

$  S.    Rights  and  llablUtles  as  to  third 
persons. 

*In  an  action  by  a  former  partner  against 
defendants,  as  assignees  of  the  firm's  property, 
to  recover  his  pro  rata  share  as  a  creditor  for 
the  selling  price  of  his  interest  in  the  firm, 
evidence  exnmined,  and  held  that  plaintiff  was 
not  entitled  to  recover. — Brewer  v.  Johnson 
(Ark.)  304. 

*A  partner  held  bound  by  warranties  of  his 
copartoer  in  making  a  sale  for  them. — Chest- 
nut V.  Ohler  (Ky.)   1101. 

f   3.    Dissolution,     settlementt     and     ac- 
oonnting. 

A  partner  agreeins;  on  the  dissolution  of  the 
firm  to  assume  all  liabilities  of  the  firm  held  to 
have  assumed  the  liahilit;^  of  the  firm  to  an  em- 
plovfi  injured  through  its  negligence. — Binyon 
V.  Smith  (Tex.  Civ.  App.)  138. 

The  right  of  a  surviving  partner  to  a  portion 
of  the  salary  due  and  unpaid  the  deceased  part- 
ner at  the  time  of  his  death,  for  services  ren- 
dered such  surviving  partner  as  receiver  of  a 
railroad,  could  be  determined  only  on  a  part- 
nership accounting. — Jones  v.  Gardner  (Tex.  Civ. 
App.)  820. 


PASSENGERS. 

See  Carriers,  S|  4-10. 

PATENTS. 

To  public  lands,  see  Public  Lands,  |  2, 

PAYMENT. 

See  Compromise  and  Settlement. 
Subrogation  on  payment,  see  Snbrogatfon. 

Of  particular  dasK*  of  oWgationi  or  liatilitiet. 

See  Mortgages,  J  2. 

Bill  of  exchange  or  promissory  note,  see  Bills 
and  Notes,  g  6. 

Claims  against  estate  of  decedent,  see  Execu- 
tors and  Administrators,  $  3. 

S   1*    Applloatlon. 

•A  county  bridge  contractor  to  whom  a  war- 
rant had  been  issued  as  part  payment  on  design 
nated  bridges  held  without  power  to  change  the 
application  so  made. — Sparks  v.  Jasper  (jonnty 
iUo.)  2C5. 

(  2.   Pleadlnc,   evidenoe,   trial,  and   re- 
view. 

*The  burden  of  proving  payment  is  npon  the 
party  pleading  it— Black  t.  Roberson  (Ark.) 
402. 

Instructions  as  to  the  amount  of  credit  defend- 
ant should  receive  for  cotton  delivered  to  plain- 
tiff in  payment  of  a  debt  and  sold  after  a  fall 
in  the  market  held  to  fairly  present  ttie  issue.— 
Black  V.  Roberson  (Ark.)  402; 

i   3.    Reeorery  of  payments. 

Payments  by  one  of  the  members  of  a  law 
firm  to  his  partners,  in  the  division  of  salary 
received  by  him  as  attorney  for  his  partner  as 
receiver  for  a  railroad,  held  voluntary  and  not 
recoverable.— Jones  v.  Gardner  (Tex.  Civ.  App.) 
826. 

PEACE. 

Breach  of  public  peace,  see  Breach  of  tbe  Peace. 

PEDDLERS. 

See  Hawkers  and  Ped'Ilers. 

PENALTIES. 

Construction  of  penal  statutes,  see  Statntes,  {  4. 

For  failure  of  corporation  to  make  report,  see 
Corporations,  §  4. 

For  failure  to  pay  wages  to  discharged  servant, 
see  Master  and  Servant,  i  2. 

Presumptions  on  appeal  in  action  for,  see  Ap- 
peal and  Error,  {  14. 

Venue  of  action  for,  see  Venue,  {  1. 

§    1.    Actions  and  other  proeeedlngs. 

Where  defendant  in  a  penal  action  sets  up  in 
his  answer  an  affirmative  defense,  the  defense 
must  be  judged  by  the  rules  of  practice  appli- 
cable to  pleadings  in  civil  actions. — Common- 
wealth V.  Standard  Oil  Co.  (Ky.)  632, 

In  a  penal  action,  a  plea  of  not  guilty  amounts 
to  a  traverse  of  every  material  averment  of 
the  petition,  and  a  conviction  cannot  be  had 
unless  accused  is  proven  guilty  beyond  a  rea- 
sonable doubt  of  the  offense  charged,— Common- 
wealth V.  Standard  Oil  Co.  (Ky.)  632. 

•In  prosecutions,  whether  by  indictment  or 
penal  action,  the  burden  of  proving  every  fact 
necessary  to  establish  the  guilt  of  accused  is, 
as  a  general  rule,  on  the  commonwealth. — Com- 
monwealth V.  Standard  Oil  Co.  (Ky.)  632. 


*Point  annotated.    See  syllabna. 
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•In  a  penal  action  for  offering  for  sale  il- 
laminating  oil  below  the  teat  fixed  by  Ky.  St. 
1903,  §  2209,  the  bnrden  of  proving  ai^  issue 
held  to  rest  on  defendant. — Commonwealth  T. 
Standard  Oil  Co.  (Ky.)  632. 

•Matters  of  defense  in  a  penal  action  held 
to  constitute  an  affirmative  matter,  imposins  on 
defendant  the  bnrden  of  proof.— Commonwealth 
V.  Standard  Oil  Co.  (Ky.)  632. 

•In  many  statutory  misdemeanors,  defendant 
may  by  relying  on  a  distinct  affirmative  defense 
relieve  the  commonwealth  of  proving  all  the 
facts  necessary  to  constitute  his  guilt,  especial- 
ly in  penal  actions  where  defendant  may  set  ap 
his  defense  in  a  written  pleading. — Common- 
wealth V.  Standard  Oil  Co.  (Ky.)  e&Z 

PENDENCY  OF  ACTION. 

ITffect  as  to  property  inTolved,  see  Lis  Pendens. 

PERFORMANCE. 

Of  contract  of  sale,  see  Sales,  {  3. 

PERJURY. 

Publication  charging  perjury  as  libel,  see  Libel 
and  Slander,  {f  1,  3. 

I    1.    Prosenntloii  and  punishment. 

•An  indictment  held  to  sufficiently  charge  per- 
jury.—Gonzales  V.  State  (Tex.  Cr.  App.)  941. 

•Evidence  held  to  sustain  a  conviction  of  per- 
jury.—Gonzales  V.  State  (Tex.  Or.  App.)  941. 

PERSONAL  INJURIES. 

PartiaUar  oautei  or  mean*  of  injurp. 
See  Assault  and  Battery,  §  1;    Negligence. 
Operation  of  railroads,  see  Railroads,  IS  6-9. 
Operation   of  street  railroad,   see  Street  Rail- 
roads, g  2. 

Particular  clattes  of  per  torn  injured. 

Employ^,  see  Master  and  Servant,  gS  3-11. 

Passenger,  see  Curriers,  g|  7,  8. 

Traveler  ou  highway,  see  Municipal  Corpora- 
tions. %  10. 

Traveler  on  highway  crossing  railroad,  see 
Railroads,  %  7. 

Remediet. ' 

Abatement  of  action,  see  Abatement  and  Re- 
vival, f  1. 

Applicability  of  instructions  to  case,  see  Trial, 
I  9. 

Assignment  of  errors,  see  Appeal  and  Error,  |  8. 

Best  and  secondary  evidence,  see  Evidence,  §  4. 

Gonstrnctlon  of  iustnictions,  see  Trial,  %  12. 

Harmless  error,  see  Appeal  and  £lrror,  {§  17, 

Joinder  of  causes  of  action,  see  Action,  §  2. 

Measure  of  damages,  see  Damages,  i  3. 

Parties  on  appeal,  see  Appeal  and  Error,  {  4. 

Pleading  evidence  and  assessment  of  damages, 
see  Damages,  §  5. 

Province  of  court  and  jury  in  general,  see 
Trial,  i  6. 

Reception  of  evidence,  see  Trial,  {  8. 

Relevancy  of  evidence  in  general,  see  Evidence, 
§  3. 

Reguisites  and  sufficiency  of  instructions,  see 
Trial,  $  a 

Review  of  questions  of  fact,  see  Appeal  and  Er- 
ror, i  16. 

PERSONAL  PROPERTY. 

See  Property. 


PETITION. 

In  pleading,  see  Pleading,  %  2. 

PHYSICIANS  AND  SURGEONS. 

Aa  expert  witnesses,  see  Evidence,  §  9. 
Privileged  communications,  see  Witnesses,  {  1. 

A  physician  rendering  services  at  the  request 
of  an  attorney  in  physically  examining  a  client 
injured  through  the  negligence  of  another  held 
entitled  to  compensation  aa\y  for  the  value  of 
the  services,  which  was  not  increased  because 
plaintiff  might  have  had  to  testify  in  court. — 
Henderson  &  Campbell  t.  Hall  &  Hughes  (Ark.) 
171. 

In  an  action  by  ph^^sicians  for  the  value  of 
medical  services,  certain  evidence  held  inadmis- 
sible.— Henderson  &  Campbell  v.  Hall  &  Hughes 
(Arlc.)   171. 

In  an  action  on  contract  by  physicians  for 
medical  services,  either  party  held  authorized, 
in  view  of  the  answer,  to  give  evidence  of  the 
value  of  the  services. — Henderson  &  Campbell 
V.  Hall  &  Hughes  (Ark.)  171. 

Under  Kirby's  Dig.  {§  5247,  5590,  the  mayor 
of  a  city  held  authorized  to  revoke  the  license 
of  a  physician,  convicted  of  violating  the  state 
law,  as  part  of  the  penalty.— Fort  v.  City  of 
Brinkley  (Ark.)  1084. 

•The  illegal  sale  of  intoxicating  liquors  held 
a  crime  not  involving  moral  turpitude,  within 
Kirby's  Dig.  ?  5247,  relating  to  the  revocation 
of  licenses  of  physicians. — ^Fort  T.  City  of 
Brinkley  (Ark.)  1084. 

PLEA. 

In  civil  actions,  see  Pleading,  {  8. 

In  criminal  prosecution,  see  Criminal  Law,  S  5. 

PLEADING. 

Amendment  on  appeal  from  justice  court,  see 
Justices  of  the  Peace,  %  2. 

Amendment  to  support  default  judgment,  see 
Judgment,  {  2. 

Applicability  of  instructions  to  pleadings,  see 
Trial,  f  9. 

Conformity  of  judgment  to  pleadings,  see  Judg- 
ment, §  8. 

Continuance  on  amendment  of,  see  Continuance. 

Fraudulent  pleading  affecting  right  of  removal 
of  canse,  see  Removal  of  Causes,  §1  1,  2. 

Pleading  existence  of  highway,  see  Highways, 
§  1. 

AUegationt  at  to  particular  factt,  aott,  or  trant- 

actiotu. 
See  Damages,  |  5;    Estoppel,  §  1;    Judgment, 

t  la 

Statute  of  limitations,  see  Limitation  of  Ac- 
tions, S  4. 

In  actions  hy  or  againit  particular  clatiet  of 

periont. 
See  Corporations,  i  6. 
Foreign  corporations,  see  Corporations,  {  6. 

Jn  particular  action*  or  proceeding*. 

See  Account,  Action  on;  Equity,  i  4;  Fraud, 
I  2;  Garnishment,  {  2;  Libel  and  Slander, 
I  3;  Negligence,  |  4;  Quieting  Title,  i  2; 
Trespass  to  Try  Title,  8  1. 

For  breach  of  warranty,  see  Sales,  %  6. 

For  death  of  animals  caused  by  operation  of 
railroad,  see  Railroads,  §  10. 

For  injuries  from  overflow  caused  by  construc- 
tion of  railroad   see  Railroads,  §  2. 

For  loss  of  or  injury  to  shipment  of  live  stock, 
see  Carriers,  g  3. 


•Point  aamotated.   See  syllalnM. 
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For  personal  in jnries,  see  Carriers,  S  8 :  Master 
ana  Servant,  S  0;    Railroads,  §S  7,  9. 

For  price  ot  goods  sold,  see  Sales,  §  5. 

For  sale  of  property  for  taxes,  see  Taxation,  S  3. 

Indictment  or  criminal  information  or  com- 
plaint, see  Indictment  and  Information. 

On  insurance  policy,  see  Insurance,  {  9. 

Pleas  in  criminal  prosecutions,  see  Criminal 
Law,  S  6. 

Suits  to  set  aside  fraudulent  conTeyauces,  see 
Fraudulent  CoDTeyances,  \  8. 

KeviefW  of  decitioM  and  pleading  in  appellate 

coMrtt. 

Additional    pleading    on    appeal    from    justice 

court,  see  Justices  of  the  Peace,  {  2. 
Appealability  of  order  relating  to,  see  Appeal 

and  Error,  {  1. 
Exceptions  to,  for  purpose  of  leyiew,  see  Ai>- 

peal  and  Error,  §  3. 
Harmless  error,  see  Appeal  and  Error,  {  18. 
Presentation   of  rulings   on   appeal   record   for 

purpose  of  review,  see  Appeal  and  Error,  {  7. 
Presumptions  as  to,  see  Appeal  and  Error,  {  14. 

{    1.    Form  and  allegations  in  ceneral. 

•The  averments  of  a  petition  must  bo  liberal- 
ly construed  in  aid  of  the  cause  of  action  al- 
leged where  defendant  has  not  demurred  but  has 
answered  to  the  merits.— Tucker  v.  Missouri  & 
E.  Telephone  Co.  (Mo.  App.)  6. 

I  2.    Deelarailon,  oomplalatt  petition,  or 
statement. 

The  rule  that  a  petition  cannot  allege  two 
states  of  case,  in  one  of  which  defendant  is  li- 
able and  the  other  he  is  not,  held  not  to  apply 
where  a  petition  sets  up  defendant's  liability  in 
the  alternative. — Hazelhurst  Lumber  Co.  v.  Car- 
lisle Mfg.  Co.  (Ky.)  934. 

•Under  Ann.  St.  1906,  $  593,  each  count  in  a 

petition  must  contain  all  the  allegations  neces- 
sary to  the  statement  of  a  cause  of  action.— 
Graves  v.  St.  Louis,  M.  &  S.  E.  Ry.  Co.  (Mo. 
App.)  736. 

f  3.    Plea    or    answer,    oross-comploint, 
and  affidavit  of  defense. 

•Defendant,  pleading  to  the  jurisdiction,  held 
required  to  point  out  distinctly,  as  provided  in 
Civ.  Code  Prac.  |  118,  the  reasons  why  the 
court  has  not  jurisdiction. — Richardson  v.  Louis- 
ville &  N.  R.  Co.  (Ky.)  582. 

An  answer  held  insufficient  to  put  in  issue  the 
date  of  a  debtor's  transfer  of  property. — Single- 
tary  v.  Boemer-Morris  Candy  Co.  (Ky.)  637. 

•Where  the  allegations  of  the  petition  are  not 
denied  by  the  answer,  they  must  be  taken  as 
true. — Luigbam  v.  O'Meara  &  James  (Ky.)  928. 

An  exception  to  a  paragraph  in  defendant's 
answer  based  on  the  failure  to  set  out  the  terms 
of  an  alleged  contract  was  without  merit,  where 
the  succeeding  paragraph  sufficiently  showed  the 
terms  of  the  contract. — Walker  v.  Texas  &  N.  O. 
R.  Co.  (Tex.  Civ.  App.)  430. 

§  4.    Demnrrer  or  exception. 

An  equitable  defense  to  an  action  at  law  held 
not  demurrable  in  view  of  Kirby's  Dig.  §  6098.— 
Crawford  County  Bank  v.  Bolton  (Ark.)  398. 

•A  complaint  must  be  tested,  on  demurrer, 
by  its  own  allegations.— Siiaulding  Mfg.  Co.  v. 
Chaudoin  (Ark.)   1087. 

•A  defect  in  a  petition  held  apparent  on  its 
face,  so  that  advantage  thereof  must  be  taken 
by  demurrer,  as  provided  by  Ann.  St.  1906,  i 
598.— Robinson  v.  St  Louis  &  S.  F.  R.  C!o.  (Mo. 
App.)  730. 

i   5.    Amended  and  ■npplemental  plead- 
ings and  repleader. 

•An  amendment  of  a  petition,  after  issue 
joined,  held  properly  denied. — Dotson  v.  Car- 
ter (Ky.)  1116. 


•In  an  action  on  an  accident  policy,  defend- 
ant's application  to  file  a  trial  amendment  al- 
leging that  insured  had  more  accident  Insur- 
ance than  his  application  disclosed  held  prop- 
erly refused.— Continental  Casualty  Co.  v.  Sem- 
ple  (Ky.)  1122. 

•Amendment  of  petition  for  false  imprison- 
ment held  properly  refused  as  substituting  one 
cause  of  action  for  another.— Ray  v.  Dodd  (Mo. 
App.)  2. 

8  6.    Profert,  oyer,  and  ezUbits. 

•Exhibits  filed  with  a  pleading  will  not  cure 
an  omission  to  state  a  cause  of  action.— City  of 
Bowling  Green  t.  Bowling  Green  Gaslight  Co. 
(Ky.)  917. 

t   T.    Motiona. 

•A  defective  statement  of  a  cause  of  action 
can  only  be  questioned  by  motion  to  make  the 
complaint  more  definite  and  certain. — St.  Louis 
Southwestern  Ry.  Co.  v.  Adams  (Ark.)  186. 

Failure,  in  an  action  on  an  insurance  policy 
and  bond  to  the  state  by  the  insurance  com- 
pany, to  set  out  the  bond  may  be  remedied  on 
motion. — Neimeyer  v.  Claiborne  (Ark.)  387. 

•Defects,  if  any,  in  a  petition,  held  to  be 
ground  for  a  motion  to  elect  or  to  make  the 
petition  more  certain,  but  not  for  a  dismissal 
of  the  action. — Hazelhurst  Lumber  Co.  v.  Car- 
lisle Mfg.  Co.  (Ky.)  934. 

•Where  the  petition  improperly  joins  in  one 
count  different  causes  of  action,  defendant  may 
require  plaintiff  to  elect  the  charge  on  which  he 
will  seek  a  recovery  and  dismiss  the  others. — 
Flowers  v.  Smith  (Mo.)  499. 

•As  against  a  motion  to  elect,  a  count  in  a 
petition  for  the  pollution  of  a  stream  held  not 
to  contain  more  than  one  cause  of  action  in 
asking  for  separate  damages  arising  from  the 
injury.— Kellogg  v.  City  of  Kirksville  (Mo.  App.) 
296. 

I  8.     Defeota     and     objeotions,     waiver, 
and  aider  by  verdict  or  judgment. 

•A  defect  in  the  petition  is  waived  by  answer 
to  the  merits. — Hazelhurst  Lumber  Co.  v.  Car- 
lisle Mfg.  Co.   (Ky.)  934. 

•The  question  whether  suit  can  be  maintained 
in  the  manner  in  which  it  was  brought  is  the 
subject  of  demurrer,  and  is  waived  by  answer 
to  the  merits. — Kansas  City  v.  Yonmans  (Mo.) 
225. 

•The  overruling  of  a  motion  to  require  plain- 
tiff to  elect  on  which  one  of  several  causes  of 
action  pleaded  in  a  single  count  be  will  proceed 
to  trial  held  reviewable  on  appeal,  though  after 
the  ruling  defendant  answered  to  the  merits. — 
Flowers  v.  Smith  (Mo.)  499. 

*A  defendant  answering  over  to  the  amended 
petition,  after  the  overruling  of  a  motion  to 
strike  out  the  same,  cannot  avail  himself  of  the 
motion.— Flowers  t.  Smith  (Mo.)  499. 

•Under  Ann.  St.  1906,  {  602,  a  defendant. 
failing  to  demur  to  a  petition  setting  forth  two 
causes  of  action  in  separate  paragraphs  of  one 
count,  waives  the  defect. — Robinson  v.  St.  Louis 
&  S.  F.  R.  Co.  (Mo.  App.)  730. 

•An  objection  to  evidence  on  a  count  in  the 
petition  held  not  to  reach  the  objection  that  sev- 
eral causes  of  action  are  blended  in  the  count. — 
Graves  v.  St.  Louis,  M.  &  8.  E.  Ry.  Co.  (Mo. 
App.)  736. 

•The  defect  in  a  i)etition  held  cured  by  the 
verdict.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  James  (Tex.  Civ.  App.)  774. 

•If  a  demurrer  to  the  petition  is  not  acted 
upon,  it  will  be  considered  as  waived. — Davis  v. 
Davis   (Tex.   Civ.   App.)  948. 


•Point  annotated.    See  srUabna. 
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PLEDGES. 

Bstoppel  of  pledgor,  see  Estoppel,  $  1. 

•The  nature  of  a  contract  of  pledge  stated. 
— Tennent  v.  Union  Cent  Life  Ins.  Co.  (Mo. 
App.)  754. 

*Tbe  lex  loci  contractns  is  a  part  of  a  con- 
tract for  the  loan  of  money  and  the  pledge  of 
property  as  security  therefor. — Tennent  r.  Union 
Cent.  Life  Ins.  Co.  (Mo.  App.)  754. 

*A  note  for  a  loan  held  an  Ohio  contract. — 
Tennent  t.  Union  Cent  Life  Ins.  Co.  (Mo.  App.) 
764. 

Where,  notwithstanding  the  payment  of  the 
debt  secured  by  a  pledge  or  a  proper  tender 
thereof,  the  pledgee  continues  to  withhold  the 
pledge  from  the  pledgor,  detinue  or  replevin 
lies.— Tennent  v.  Union  Cent  Life  Ins.  Co. 
(Mo.  App.)  754. 

A  pledgee,  who  insists  that  the  indebtedness 
has  been  paid  by  the  sale  of  the  pledge,  waives 
a  further  tender  of  the  debt — Tennent  t.  Union 
Cent  Life  Ins.  Co.  (Mo.  App.)  754. 

A  suit  in  equity  'to  redeem  a  pledge  after  an 
illegal  sale  is  not  maintainable;  the  remedy  at 
law  by  an  action  for  conversion  being  adequate. 
.Tennent  v.  Union  Cent  Life  Ins.  Co.  (Mo.  App.) 
754. 

*A  contract  of  pledge  held  not  to  authorize  a 
public  sale  of  the  pledge  without  public  notice. 
—Tennent  v.  Union  Cent  Life  Ins.  Co.  (Mo. 
App.)  754. 

*Under  the  ClJode.  a  suit  on  a  chose  in  action, 
pledged  to  secure  a  debt,  should  be  brought  in 
the  name  of  both  the  pledgor  and  pledgee. — 
Tennent  t.  Union  Cent  Life  Ins.  Co.  (Mo. 
App.)  754. 

One  who  has  assigned  an  obligation  or  lien 
as  collateral,  if  he  has  an  interest  in  it,  may  sue 
to  enforce  it,  but  the  assignee  is  a  necessary 
party.— Tennent  v.  Union  Cent.  Life  Ins.  Co. 
(Mo.  App.)  754. 

A  beneficiary  in  a  life  policy,  pledged  to 
insurer  for  a  loan,  may,  on  an  invalid  sale  by 
insurer,  and  after  the  death  of  insured,  sue  on 
the  policy. — Tennent  v.  Union  Cent.  Life  Ins. 
C3o.  (Mo.  App.)  754. 

Where  the  pledge  remains  in  the  possession 
of  the  pledgee  after  an  invalid  sale,  he  still 
holds  it  as  a  pledge,  subject  to  the  rights  of 
the  pledgor,  as  oefore  a  sale. — ^Tennent  v.  Union 
Cent  Life  Ins.  Co.  (Mo.  App.)  754. 


POISONS. 

Homicide  by  use  of,  see  Homicide,  S{  2,  5,  6,  11. 

POLICE  POWER. 

Of  municipality,   see   Municipal   Corporations, 
§9. 

POLICY. 

Of  insurance,,  see  Insurance. 

POLITICAL  RIGHTS. 

Suffrage,  see  Elections. 

POSSESSION. 

See  Adverse  Possession.  • 

Of  demised  premises,  see  Landlord  and  Tenant 
If  3,  4. 


POWERS. 

Of  attorney,  see  Principal  and  Agent. 
Of  sale  in  mortgage,  see  Mortgages,  {  8. 

i    1.    Oonstriiotloii  and  ezeontloii. 

A  conveyance  containing  no  reference  to  a 
power  should  be  construed  as  an  execution  of 
the  power,  and  hence  where  a  will  authorized 
a  person  not  named  as  executrix  to  control  prop- 
erty and  sell  it  to  provide  a  home  for  herself 
and  children,  and  she  conveyed  it  as  executrix, 
instead  of  as  trustee,  by  a  deed  which  did  not 
refer  to  the  power,  but  recited  that  the  pur-  - 
chase  price  was  to  be  used  to  purchase  a  home 
for  herself  and  children,  the  deed  should  be  con- 
strued as  an  execution  of  the  power.— Brown  t. 
Nelms  (Ark.)  373. 

PRACTICE. 

In  particular  civil  actioni  or  prooeeiingt. 
See  Account  Action  on;    Contempt,  %  2;    Di- 
vorce, §  3;    Ejectment;   Habeas  Corpus, J  1; 
Mandamus,  §  3;   Prohibition;   Replevm;  Aea- 
pass  to  Try  Title,  {  1- 

Particular  proceedingi  in  aciiont. 

See  Abatement  and  Revival;  Appearance;  Con- 
tinnance;  Costs ;  Damages,  §  5;  Depositions; 
Dismissal  and  Nonsuit ;  Evidence ;  Xkecu- 
tion;  Judgment;  Judicial  Sales;  Jury;  Lim- 
itation of  Actions;  Pleading;  Removal  of 
Causes;    Stipulations;    Trial;    Venue. 

Verdict  see  Trial,  g  14. 
Particular  remediei  in  or  incident  to  action*. 

See    Attachment;      Discovery;      Garnishment; 
Injunction;    Receivers;     Sequestration. 
Procedure  in  criminal  proteoution*. 

See  Bail,  {  1;   Criminal  Law. 

For  offenses  against  liquor  laws,  see  Intoxica- 
ting Liquors,  {  4. 

Procedure  tn  eeerctse  of  tpeoial  or  limited  jurit- 

iietion. 
In  equity,  see  Equity. 
In  insolvency,  see  Insolvency. 
In  justices'  courts,  see  Justices  of  the  Peace,  {  1. 

Procedure  in  or  hy  particular  courtt  or  tribunalt. 
See  Courts. 

Procedure  on  review. 
See   Appeal   and   Error;    Exceptions,   Bill  of; 
Justices  of  the  Peace,  S  2;    New  Trial. 

PREFERENCES. 

By  insolvent  corporation,  see  Coiporationa,  {  6. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  Appeal 
and  Error,  {f  17-21. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  Criminal  Law,  |  6. 

PREMIUMS. 

For  insurance,  see  Insurance,  {{  3,  5,  9. 

PRESCRIPTION. 

Acquisition  of  rights,  see  Adverse  Possession, 

S  1- 
Establishment  of  highways,  see  Highways,  {  1. 


*  Point  annotatad.    See  •yllabns. 
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PRESENTMENT. 

Of  bin  or  note,  see  Bills  and  Notes,  {  4. 
Of  claims  against  estate  of  decedent,  see  Ez- 
ecutora  and  Administraton,  §  3. 

PRESUMPTIONS. 

In  civil  actions,  see  Evidence,  {  2. 
On  appeal  or  error,  see  Appeal  and  E)rror,  {  14; 
Criminal  Law,  g  20. 

PRETERMIHED  CHILD. 

Sm  Descent  and  Distribution,  {  2. 

PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  Elridence,  g  6. 
Agency  for  sale  of  goods,  see  Sales,  §  2. 
Authority  of  agent  as  attorney,  see  Attorney 
and  Client,  g  2. 

Agency  in  particular  relation*,  offleet,  or  oc- 
cupation*. 
See  Attorney  and  Client;  Brokers. 
Agency  of  partner  for  firm,  see  Partnership,  |  2. 
Corporate  agents,  see  CorJNirations,  gg  3,  4. 
Insurance  agents,  see  Insurance,  gg  1,  3. 
Municipal  agents,  see  Municipal  Corporations, 

g  10.  . 

g   1.    The  relatloB. 

'"Agency"  defined.— Barkina  t.  Murphy  & 
Bolanz  (Tex.  Civ.  App.)  136. 

'"Attorney  in  fact"  defined,  and  held  not  au- 
thorized to  represent  his  principal  in  proceed- 
ings in  court. — Harkins  v.  Murphy  &  Bolanz 
(Tex.  Civ.  App.)  136. 

•Ordinarily  any  breach  of  a  duty  undertaken 
by  an  agent  is  good  cause  for  the  termination 
of  the  agency  by  the  principal.— Armstrong  y. 
National  life  Ins.  Co.  (Tex.  Civ.  App.)  327. 

{   2.    Rlslits  and  UabiUtles  as  to  tlilrd 
persona. 

*Where  an  agent  takes  a  note  in  his  own 
name,  acceptance  thereof  by  his  principal 
amounts  to  a  ratification  of  nis  unauthorized 
act— Billingsley  v.  Benefield  (Ark.)  188. 

*£ividence  examined,  and  held  sufficient  to 
support  a  finding  that  a  party  had  autbori^  to 
sign  defendant's  name  to  a  promissonr  note. — 
Ektfl  V.  Citizens'  Bank  of  Harrison  (Ark.)  213. 

*A  conductor  held  to  iwssess  implied  author- 
ity to  employ  a  surgeon  to  treat  a  person  struck 
by  a  train.— Bonnette  v.  St.  Louis,  I.  M.  &  S. 
By.  Co.  (Ark.)  220. 

*B.,  the  superintendent  of  a  building  In  course 
of  construction  by  defendant  corporation,  held 
apparently  authorized  to  purchase  the  materials 
therefor  in  question  on  tne  con>oration's  cred- 
it.—Mississippi  Valley  Const.  Co.  v.  Chas.  T. 
Abeles  &  Co.  (Ark.)  §04. 

*A  party  dealing  with  an  agent  of  an  undis- 
closed principal  without  knowledge  of  the  agen- 
cy may  elect  to  hold  the  after-discovered  prin- 
cipal, if  he  does  so  within  a  reasonable  time 
after  the  discovery. — Mississippi  Valley  Const. 
Co.  V.  Chas.  T.  Abeles  &  Co.  (Ark.)  894. 

•An  agent  making  s^contract  is  primarily  li- 
able thereon,  and  the  principal,  when  discov- 
ered, can  also  be  held, — Bryant  Lumber  Co.  v. 
Crist  (Ark.)  965. 

If  a  creditor  elects  to  give  credit  to  an  agent, 
and  not  to  his  principal,  when  he  has  all  the 
facts  before  him,  he  cannot  hold  the  principal 
for  the  debt. — Hazelburst  Lumber  Co.  v.  (Car- 
lisle Mfg.  Co.  (Ky.)  934. 

Where  insured,  in  a  policy  pledged  for  a  loan 
from  insurer,  was  the  agent  of  the  beneficiary 


for  the  purpose  of  receiving  notice  of  sale  of 
the  policy  on  default,  only  such  knowledge 
could  be  imputed  to  the  beneficiary  as  insured 
possessed  as  to  the  sale. — ^Tennent  v.  Union 
Cent.  Life  Ins.  Co.  (Mo.  App.)  754. 

•Evidence  held  to  require  a  finding  that  P. 
was  authorized  as  plaintiff's  agent  to  make  a 
loan  to  H.— Jolly  v.  Huebler  (Mo.  App.)  1013. 

•Where  'defendants  claimed  that  P.  had  an- 
thority  to  accept  payment  of  a  deed  of  trust 
for  plaintiff,  the  burden  of  proof  of  such  agency 
was  on  them.— Jolly  t.  Huebler  (Mo.  App.) 
1013. 

•Transfer  of  a  note  and  deed  of  trust  secur- 
ing a  loan  by  plaintiff's  agent  held  to  amount 
to  a  collection  of  the  principal  and  Interest  of 
the  debt  within  the  agent's  authority. — Jolly  ▼. 
Huebler  (Mo.  App.)  1013. 

•An  agent  held  without  implied  authority  to 
bind  his  principal  by  an  agreement  that  a  note 
taken  in  part  for  the  price  of  mules  sold  should 
be  paid  by  the  purchaser  breaking  land  for  an- 
other.—Qunter  T.  Robinson  (Tex.  Civ.  App.) 
134. 

•A  purchaser  procuring  land  through  an  agent 
having  knowledge  of  the  facts  is  not  a  bona  fide 
purchaser  without  notice,  for  the  knowledge  of 
the  agent  is  the  knowledge  of  the  purchaser.^. 
Sykes  v.  Speer  (Tex.  Civ.  App.)  422. 

A  power  of  attorney  to  sell  land,  granting  full 
power  to  do  with  it  as  if  it  were  the  agent's  own 
property,  authorized  a  sale  upon  credit,  and  any 
disposition  of  the  proceeds  which  the  agent 
might  make  would  not  invalidate  the  sale,  as 
the  purchaser  could  assume  that  under  the  pow- 
er the  agent  could  dispose  of  the  proceeds  aa  he 
desired.— NeUI  v.  Kleiber  (Tex.  CSv.  App.)  694. 

If,  from  the  circumstances  or  the  instrument 
execDted,  It  is  doubtful  whether  an  agent  in- 
tended to  execute  a  power,  it  will  be  held  that 
the  power  was  not  in  fact  executed.— Neill  v. 
Kleiber  (Tex.  Civ.  App.)  684. 

An  agent  held  to  have  acted  under  a  power  of 
attorney  in  conveying  land,  even  though  the 
deed  was  signed  only  individually. — NelU  v. 
Kleiber  (Tex.  Civ.  App.)  694. 

PRINCIPAL  AND  SURETY. 

See  Indemnity. 

Liability  of  sureties  on  insurance  agenfs  bond, 

see  Insurance,  g  1. 
Liability    of    sureties    on    sherifTs    bond,    see 

Sheriffs  and  Constables,  g  1. 
SubroKitiou  of  sureties  to  rights  of  principal, 

see  Subrogation. 

Suretie*  on  tond*  for  performance  of  dutiet  of 

trutt  or  office. 
See  Trusts,  g  5. 

Suretie*  on  bond*  in  indicial  proceeding*. 
See  Appeal  and  Error,  {  25;   Bail ;   Injunction, 

g  4. 

g  I.    Czeatlon  and  ezlsteneo  of  relation. 

•The  liability  of  sureties  cannot  be  extended 
by  construction.— McClaiT  v.  Trezevant  &  Coch- 
ran (Tex.  Civ.  App.)  954. 

g  2.    Discharge  of  rarety. 

•That  the  record  does  not  show  that  defend- 
ant was  only  a  surety  in  a  debt  held  immaterial 
to  his  rights,  under  Ky.  St.  1903,  i  2548,  re- 
lating to  discharge  of  sureties  against  whom 
judgments  are  awarded. — Columbia  Bldg-  Loan 
&  Savings  Ass'n's  Assignee  r.  Gregory  (Ky.) 
608. 

g  3.    Remedies  of  eredltors. 

•A  decision  on  appea)  that  a  Judgment  was 
valid  held  res  judicata  in  an  action  on  the  super- 
sedeas bond  on  such  appeal. — ^Mershman  T. 
nobert  Field  Co.  (Ky.)  1119. 
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PRIORITIES. 

Of  claims  arainat  estate  of  decedent,  see  Ex- 
ecutors and  Administrators,  i  3. 

Of  mortgages,  see  Chattel  Mortgages,  f  2; 
Mortgages,  g  1. 

PRIVATE  NUISANCES. 

See  Nuisance,  |  1. 

PRIVATE  ROADS. 

Sights  of  ytaj,  see  Easements. 

PRIVILEGE 

Of  attorneys,  see  Attorney  and  Client,  J  1. 

Of  married  women,  see  Husband  and  Wife,  i  3. 

Of  witness  as  to  testimouy,  see  Witnesses,  f  2. 

PRIVILEGED  COMMUNICATIONS. 

Defamatory    communications,    see    Libel    and 

Slander,  i  2. 
Disclosure  by  witness,  see  Witnesses,  ^  1. 

PROBATE. 

Of  will,  see  Wills,  f  4. 

PROCEEDS. 

Of  partition  sale,  see  Partition,  S  2. 

PROCESS. 

Effect  of  appearance,  see  Appearance. 

Particular  form*  of  loriU  or  other  procett. 
See  Execution  ;  Oamisbment ;  Injunction ;  Man- 
damus; Prohibition;  Replevin;  Sequestration. 

PROFITS. 

As  element  of  damage,  see  Damages,  §  1. 
Sharing  in  as  element  of  partnership,  see  Part- 
nership, I  1. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  Intoxica- 
ting Liquors. 

i   1.    Nature  and  gronnds. 

Under  Cr.  Code  Prac.  §  25,  Civ.  Code  Prac.  i 
479,  prohibition  held  to  lie  to  prevent  one 
claiming  to  be  police  judge  from  executing  a 
judgment  rendered  after  conviction  for  a  mis- 
demeanor, where  the  provision  creating  the  po- 
lice court  has  been  repealed. — Morris  t.  Randall 
(Ey.)  856. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

Of  loss  insured  against,  se«  Insurance,  §  8. 

PROPERTY. 

Constitutional  gnarauties  of  rights  of  property, 
■ee  Constitutional  Law,  i  5. 


Particular  tpecie*  of  property. 
See  Improvements;    Intoxicating  Liquors,  {  5; 

Mines  and  Minerals. 
Logs  or  lumber,  see  Logs  and  Logging. 

Trantfert  and  other  matter*  affecting  title. 
See  Abandonment;   Adverse  Possession. 
Dedication  to  public  use,  see  Dedication. 

Possession  of  personal  property  is  prima  fade 
evidence  of  ownership.— Black  t.  Boberson 
(Ark.)  402. 

PROTEST. 

Of  bill  or  note,  see  Bills  and  Notes,  |  4. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  Trial,  {  6. 
In   criminal   prosecutions,   see   Criminal  Law, 
*  11. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 
Damageo,  {  1. 

Of  injury  in  general,  see  Negligence,  $  2. 

Of  injury  from  negligent  transmission  of  tele- 
gram, see  Telegraphs  and  Telephones,  {  1. 

Of  injury  to  servant,  see  Master  and  Servant, 
l§  4,  9. 

PUBLICATION. 

Of  order  declaring  effect  of  local  option  elec- 
tion, see  Intoxicating  Liquors,  {  1. 

PUBLIC  BUILDINGS. 

See  Counties,  {  3. 

PUBLIC  DEBT. 


See  Counties,  {  4; 
11;   States,  {  1. 


Municipal  Corporations,  { 


PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  Municipal  Corporations, 
SS  4-8. 

PUBLIC  LANDS. 

Mandamus  to  commissioner  of  general  land 
office,  see  Mandamus,  i  3. 

Presumptions  as  to  award  of  land  by  land  com- 
missioners, see  Evidence,  {  2. 

{    1.    OoTemntent  ovmershlp. 

A  company  obtaining  lumber  from  government 
land  through  a  fraudulent  scheme  with  an  in- 
dividual to  enter  on  it  as  a  homestead  held  lia- 
ble for  the  full  value  of  the  lumber  received. — 
United  States  v.  Flint  Lumber  Co.  (Ark.)  217. 

i  Z.    DispoMtl  of  landa  of  the  atatea. 

*Tbat  a  lessee  of  public  school  land  who 
makes  application  to  purchase  it,  and  tenders 
his  lease  for  cancellation,  is  not  entitled  to  buy, 
does  not  subject  the  land  to  purchase  by  an- 
other.—Halbert  V.  Terrell  (Tex.)  1036. 

A  lease  of  school  lands  held  void  and  no  ob- 
stacle to  a  subsequent  award  to  defendant  on 
which  judgment  was  rendered.— Buchanan  v. 
Bamsley  (Tex.  Civ.  App.)  118. 

The  statute  of  limitations  of  1905  held  not 
intended  to  deny  to  the  state  rights  previously 
exercised  as  to  public  lands  by  its  agents,  so 
that  the  rights  of  one  holding  an  invalid  lease 
wore  cut  oit  by  the  action  of  the  commissioner 
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in  making  a  sabae^aent  award  of  the  land 
without  bringing  suit. — Buchanan  r.  Barnaley 
(Tex.  Civ.  App.)  118. 

Defendant  held  entitled  to  apply  to  have  sur- 
veyed, dassified,  and  to  purchase  unsurreyed 
state  land  within  plaintiff's  inclosure,  subject  to 
plaintiff's  prior  right,  without  settling  on  the 
land.— King  v.  Underwood  (Tex.  Civ.  App.)  834. 

That  defendant  settled  on  and  hnproved  va- 
cant state  land  within  plaintiff's  inclosure  did 
not  deprive  plaintiff  of  the  prior  right  to  pur- 
chase within  90  days  after  the  land  had  been 
surveyed,  classified,  and  appraised.— King  v.  Un- 
derwood (Tex.  Civ.  App.)  334. 

B.,  having  voluntarily  made  certain  payments 
on  state  lands  to  which  plaintiff  had  a  prior 
right  to  purchase  with  knowledge  of  such  right, 
held  not  entitled  to  reimbursement  as  a  condi- 
tion to  plaintiff's  right  to  a  decree  vesting  title 
in  her. — King  r.  Underwood  (Tex.  CMv.  App.) 
334. 

Where  B.  abandoned  certain  land  In  contro- 
versy in  1896  and  made  no  claim  thereto  until 
1905  prior  to  which  plaintiff  had  acquired  a 
right  to  purchase,  no  equities  survived  B.'s 
abandonment  which  he  could  transfer  to  defend- 
ant—Bung V.  Underwood  (Tex.  Civ.  App.)  834. 

Evidence  held  to  establish  a  valid  tender  of 
the  cost  of  surveying  certain  state  land  so  as 
to  protect  plaintiff's  prior  right  to  purchase. — 
King  V.  Underwood  (Tex.   Civ.  App.)  334. 

Parol  evidence  that  the  seal  accompanying  a 
notary  public's  jurat  on  an  application  to  pur- 
chase state  land  contained  the  words  "notary 
public,  Hunt  county,  Tex.,"  held  admissible. — 
King  V.  Underwood  (Tex.  Civ.  App.)  334. 

Where  plaintiff,  who  was  entitled  to  a  pref- 
erence right  to  purchase  school  land,  filed  her 
application  under  Act  April  15,  1905  (Laws 
1903,  p.  159,  c.  103),  within  90  days  after  classi- 
fication and  appraisement,  it  was  immaterial 
that  she  had  not  been  notified  thereof.— King  v. 
Underwood   (Tex.   Civ.  App.)   334. 

Where,  prior  to  Act  April  15,  1905  (Laws 
1905,  p.  159,  c.  103),  state  land  had  been  in- 
closed by  plaintiff,  she  acquired  a  preference 
right  to  purchase  which  she  could  exercise  with- 
in 90  days  after  she  had  been  notified  that  the 
land  had  been  surveyed,  classified,  and  appraised. 
—King  V.  Underwood  (Tex.  Civ.  App.)  334. 

A  certificate  and  patent  to  the  heirs  of  a 
soldier  of  the  war  of  Texas  for  her  independ- 
ence held  a  certificate  and  patent  to  those  who 
were  the  heirs  of  such  person  at  the  time  of 
his  death. — Waterman  v.  Charlton  (Tex.  Civ. 
App.)  779. 

A  certificate  for  land  issued  for  military  serv- 
ices in  the  Army  of  the  Republic  of  Texas  as 
provided  by  the  declaration  of  1836  is,  until 
located,  personal  property. — Waterman  v.  Charl- 
ton (Tex.  Civ.  App.)  779. 


PUBLIC  NUISANCES. 

See  Nuisance,  {  2. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  f  1. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers;    Railroads ;     Street   Railroads ; 
Telegraphs  and  Telephones. 

Water    companies,     see    Waters    and    Water 
Courses,  §  3. 


PUBLIC  USE 

Dedication  of  property,  see  Dedication. 

PUBLIC  WATER  SUPPLY, 

See  Waters  and  Water  Courses,  |  8. 

PUNISHMENT. 

See  Penalties. 

PUNITIVE  DAMAGES. 

See  Damages,  S  2. 

For  libel,  see  Libel  and  Slander,  i  3. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

Execution,  see  Elxecution,  f  8. 
Indictment  or  information,  see  Indictment  and 
Information,  t  2. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  Trial,  8  5. 
In  criminal  prosecutions,  see  Criminal  Law,  I 
11;    Homicide,  fg  10-13. 

QUIETING  TITLE. 

8  1.     Rlsht  of  aotlon  and  defenses. 

Elements  essential  to  an  equitable  cause  of 
action  to  remove  a  cloud  from  title  and  reasons 
therefor  stated.- Bowe  v.  Allison  (Ark.)  M5. 

In  an  action  to  try  title  under  Bev.  St.  1899, 
§  650  (Ann.  St.  1906,  p.  667),  permitting  any 
person  to  bring  an  action  to  determine  the 
title  to  real  property  claimed  by  the  respective 
parties,  where  both  plaintiff  and  defendant  as- 
serted title  through  S.  as  the  common  sourccj  if 
plaintiff  has  a  better  title  through  S.,  it  is  im- 
material that  there  was  a  defect  in  his  tiUe, 
as  he  does  not  have  to  show  an  indefeasible  title. 
—Charles  v.  White  (Mo.)  545;  Same  v.  Neill, 
Id. 

f  2.     Proeeedlnss  and  relief. 

A  reply  held  not  a  denial  that  plaintiff,  while 
a  tenant  of  defendant  H.,  procured  a  patent  to 
the  land  in  controversy,  but  only  that  he  did 
not  do  so  in  1897  or  1898.— Mullins  v.  Hall 
(Ky.)  920. 

A  party,  asserting  ownership  and  possession 
of  land,  suing  to  quiet  title,  may  obtain  such 
relief  as  to  a  part  of  the  land,  though  defend- 
ants held  a  superior  tiUe  to  a  part. — ^Mullins 
V.  Hall  (Ky.)  920. 

QUITCLAIM. 

See  Penalties,  f  1. 

RAILROADS. 

See  Street  Railroads. 

Applicability  of  instructions  to  case  in  action 
for  death  caused  by  operation  of.  see  Trial, 
8  9. 

As  employers,  see  Master  and  Servant 

Burglary  from  railroad  cars,  see  Burglary,  8  1. 

Carriage  of  goods  and  passengers,  so%  Carriers. 

Construction  in  general  of  railroad  construc- 
tion contract,  see  Contracts,  8  2. 
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Constmction  of  IngtmctloBs  is  actiou  for  death 
caused  by  operation  of,  see  Trial,  f  12. 

Election  to  determine  subscription  m  rtilroad 
stock,  see  Elections,  {g  2.  3. 

Harmless  error  in  action  tor  death  caused  by 
operation  of,  see  Appeal  and  Error,  {  20. 

Harmless  error  in  action  for  injuries  from 
<^ration  of,  see  Appeal  and  Error,  {  21. 

Hearsay  evidence  in  action  for  fire  caused  by 
operation  of,  see  Evidence.  |  6. 

Judicial  notice  in  actiou  for  fire  caused  by 
operation  of.  see  Evidence,  {  1. 

Liability  for  flooding  land,  see  Waters  and  Wa- 
ter Goarses,  i  2. 

Liability  tor  nuisance,  see  Nuisance,  §  1. 

Offer  to  contract  for  sale  of  bonds  of,  see  C!on- 
tracts,  i  1. 

Performance  of  contract  to  convey  right  of  way, 
see  Vendor  and  Purchaser,  {  3. 

Presentation  in  lower  court  of  grounds  of  re- 
view in  action  for  fire  caused  fay  operation 
of,  see  Appeal  and  Error,  |  8. 

Province  of  conrt  and  jnry  in  action  tor  in- 
juries from  operation  of,  see  Trial,  {  6. 

Rendition  of  judgment  on  demurrer  in  suit  to 
enjoin  railroad  commission,  see  Judgment,  §  3. 

Res  gestae  in  action  from  fire  caused  by  opera- 
tion of,  see  Evidence,  g  3. 

Review  of  questions  of  fact  in  action  for  death 
caused  by  operation  of,  see  Appeal  and  Er- 
ror, {  16. 

i  1.    Railroad  eompaades. 

The  stock  and  bond  law  of  which  Sayles'  Ann. 
Civ.  St.  art.  4584f,  is  a  part,  held  to  prevent 
the  overcapitalization  of  railroad  corporations 
and  to  create  the  railroad  commission  for  the 
purpose  of  controllinj;  the  issue  of  bonds  and 
stocks  of  domestic  railroad  corporations. — Unit- 
ed States  &  Mexican  Trust  Co.  v.  Delaware 
Western  Const.  Co.  (Tex.  Civ.  App.)  447. 

A  final  adjudication  of  the  railroad  commis- 
sion acting,  under  the  stock  and  bond  law  on 
the  issue  of  fact  presented  on  an  application 
by  a  railroad  company  for  permission  to  issue 
stocks  and  bonds,  held  conclusive  on  the  court. — 
United  States  &  Mexican  Trust  Co.  v.  Delaware 
Western  Const.  Co.  (Tex.  Civ.  App.)  447. 


msintenanee,      and 


(  S.    Oonstrrietloa, 
eqnlpmeat. 

Rules  as  to  a  railroad  company's  duty  to  fence 
its  track,  aa  attected  by  Rev.  St.  1809,  t  1105 
(Ann.  St  1906,  p.  945),  stated.— Bridges  v. 
Missouri.  K.  &  T.  Ry.  Co.  (Mo.  App.)  877 

One  held  estopped  from  recovering  consequen- 
tial damages  caused  by  the  construction  of  a 
railroad  on  a  right  of  way  until  the  deed  convey- 
ing the  right  of  way  was  set  aside.— ^Jraves  v. 
St.  Louis,  M.  &  S.  E.  Ry.  Co.  (Mo.  App.)  736. 

In  an  action  against  a  railway  company  for 
overflowing  lands  adjacent  to  its  track,  a  count 
in  the  petition  held  bad  for  failing  to  contain 
certain  allegations,  though  it  referred  to  other 
counts.— Graves  v.  St.  Louis,  M.  &  8.  B.  Ry. 
Co.  (Mo.  App.)  736. 

i  3.    IndebtedneH,  •eourlties,  Ilena,  and 
iBOrtgageB. 

A  proceeding  asking  that  a  Hen  be  decreed  in 
favor  of  a  contractor  for  construction  work  for 
a  railroad  against  the  property  of  the  railroad 
is  an  appeal  to  the  equitable  powers  of  the 
court— United  States  &  Mexican  Trust  Co.  v. 
Delaware  Western  Const  Co.  (Tex.  Civ.  App.) 
447. 

A  contract  for  construction  work  for  a  rail- 
road construed,  and  held  to  make  the  contractor 
responsible  for  the  cost  of  the  work  done  on 
the  credit  of  the  railroad.— United  States  & 
Mexican  Trust  Co.  y.  Delaware  Western  Const. 
Co.  (Tex.  Ciy.  App.)  447. 

A  contract  for  construction  work  for  a  rail- 
road constmed.  and  held  that  a  debt  incurred 
was  a  debt  of  the  contractor,   and  not  of  the 


railroad.— United  States  &  Mexican  Trust  Co. 
V.  Delaware  Western  Const  Co.  (Tex.  Civ. 
App.)  447. 

_A  contract  for  railroad  construction  work  con- 
strued, and  held  to  create  the  railroad  commis- 
sion the  arbiter  to  determine  what  issue  of 
stocks  and  bonds  by  the  railroad  should  be  com- 
pensation for  the  work.— United  States  &  Mexi- 
can Trust  Co.  V.  Delaware  Western  Const  Ca 
(Tex.  Civ.  Apn.)  447. 

Where  a  contractor  for  construction  work  for 
a  railroad  owned  all  the  stoc^  of  the  railroad,' 
the  contractor  held  without  authority  to  incum- 
ber the  railroad  property  with  a  lien  in  its  own 
favor.— United  States  &  Mexican  Trust  Co.  v. 
Delaware  Western  Const  Co.  (Tex.  Civ.  App.) 
447. 

i  4.    BaeelTera. 

The  appointment  of  a  receiver  to  take  charge 
of  the  property  of  a  railroad  company  held 
proper.— United  States  &  Mexican  Trust  Co.  v. 
Delaware  Western  Const  Co.  (Tex.  Civ.  App.) 
447. 

The  appointment  of  a  receiver  of  a  railroad 
company  held  not  to  oust  the  jurisdiction  of  the 
railroad  commission  granted  by  the  stock  and 
bond  law.— United  States  &  Mexican  Trust  Go. 
V.  Delaware  Western  Const  Co.  (Tex.  Civ. 
App.)  447. 

The  appointment  of  a  receiver  of  a  railroao 
company  held  not  to  dissolve  the  company  nor  to- 
binder  the  exercise  of  corporate  functions  except 
those  involved  in  the  management  of  the  prop 
erty  by  the  receiver. — ^United  States  &  Mexican 
Trust  Co.  V.  Delaware  Western  Const  Co.  (Tex. 
Civ.  App.)  447. 

S   5.    Operatioa— Statutory,      munlolpal, 
and  oAelal  regnlatioiu. 

Act  May  1,  1905,  to  provide  for  the  protection 
of  mechanics  employed  in  the  construction  and 
repair  of  railroad  equipment,  construed  to  apply 
to  places  where  work  is  constantly  done  and  to 

rrsons  regularly  employed. — St  Louis,  I.  M.  & 
Ry.  Co.  V.  SUte  (Ark.)  160. 

Use  of  certain  words  in  an  instruction  held 
not  prejudicial  error,  where  the  jnry  coald  not 
have  been  misled.- Louisville  &  N.  R.  Co.  T. 
Commonwealth  (Ky.>  573. 

•Indictment  charging  that  railroad  "willfully" 
obstructed  a  street  crossing  held  to  mean  that  it 
was  intentionally,  and  not  accidentally,  ob- 
structed.- Louisville  &  N.  R.  Co.  t.  Common- 
wealth (Ky.)  573. 

A  railroad  company  is  bound  to  afford  ade- 
quate facilities  for  such  business,  both  passen- 
ger and  freight,  as  may  be  offered  it,  or  may  be 
reasonably  expected,  and  the  company  is  given 
large  discretion  in  determining  questions  as  to 
the  equipment  and  operation  of  its  road,  subject 
however,  to  the  state  or  railroad  commission  to 
control  such  discretion  when  the  interests  of 
the  public  require  it — Railroad  Commission  of 
Texas  v.  Galveston,  H.  &  S.  A.  By.  Co.  (Tex. 
Civ,  App.)  345. 

Under  Acts  28th  Leg.  (Laws  1903,  p.  183,  c. 
117),  giving  the  railroad  commission  certain 
control  over  railroads,  held,  that  it  has  power, 
when  circumstances  warrant  it,  to  require  them 
to  run  more  than  one  passenger  train  a  day, 
each  way,  and  hence,  where  the  enforcement  of 
an  order  requiring  such  increase  of  trains  is 
enjoined  in  a  given  case,  the  judgment  should 
not  be  perpetual.— Railroad  Commission  of  Tex- 
as V.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ. 
App.)  345. 

The  statute  requiring  railway  companies  to 
keep  their  waiting  rooms  oi>en  before  and  after 
the  arrival  and  departure  of  trains  held  not  ap- 
plicable to  through  passengers  awaiting  con- 
nections at  junctions. — St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Foster  (Tex.  Civ.  App.) 
797. 
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t  6.     —  Xnjnvlea   to  Uoeaaees   or   tres- 
pauera  In  generaL 

*In  an  action  against  a  railroad  for  injnries 
to  an  employe  of  a  third  person  evidence  held  to 
show  that  servant  of  defendant  was  negligent, 
authorising  a  recovery.— Chicago,  R.  I,  &  P. 
Ry.  Go.  T.  LannoD  (Ark.)  177. 

*One  employed  to  look  after  Pullman  cars 
while  standing  in  railway  yards  held  entitled 
to  the  same  care  from  the  railway  company 
aa  if  he  were  its  own  employ^.— Nelson  v. 
^Wabash  R.  Co.  (Mo.  App.)  1017. 

'Rights  of  licensees  on  railway  tracks  by 
invitation  stated.— Nelson  t.  Wabash  R.  Co. 
(Mo.  App.)  1017. 

'Evidence,  in  an  action  against  a  railway 
company  for  injury  to  a  licensee  while  on  a 
track  in  railroad  yards,  held  to  sustain  a  ver- 
dict for  him.— Nelson  v.  Wabash  R.  Go.  (Mo. 
App.)  1017. 

i  7.   —  Aealdants  at  ovontncs. 

A  complaint  in  an  action  against  a  railroad 
company  and  a  conductor  to  recover  for  being 
knocked  down  and  injured  t)y  moving  cars  held 
to  state  a  cause  of  action  against  both  defend- 
ants for  joint  or  concurrent  negligence.— St. 
Louis  Southwestern  Ry.  Co.  v.  Adams  (Ark.) 
186. 

An  instmction  in  an  action  against  a  railway 
company  for  a  death  at  a  street  crossing  held 
objectionable,  but  not  reversible  error.— Louis- 
ville &  N.  R.  Co.  ▼.  Veach's  Adm'r  (Ky.)  869. 

*Fact8  held  to  require  a  railway  company  to 
keep  a  lookout  on  cars  being  backed  towards  a 
street  crossing. — Louisville  &  N.  R.  Co.  v. 
Veach's  Adm'r  (Ky.)  869. 

'Trainmen  must  give  notice  of  the  approach 
of  trains  to  public  crossings  and  when  passing 
through  populous  communities,  where  they  ought 
to  expect  the  presence  of  people  on  the  right 
of  way.— Illinois  Cent.  B.  Co.  v.  France's  Adm'z 
(Ky.)  929. 

'Evidence  held  to  support  a  finding  that  the 
negligence  of  a  railroad  compuiy  in  failing  to 
keep  the  approaches  to  a  highway  crossing 
covered  with  six  inches  of  macadam  or  gravel, 
as  required  by  Rev.  St.  1899,  §  1103  (Ann.  St. 
1906,  p.  943),  was  the  proximate  cause  of  an 
injury  resulting  from  a  collision  with  plain- 
tiff's wagon  at  the  crossing. — Day  v.  Missouri, 
K.  &  T.  Ry.  Co.  (Mo.  App.)  1019. 

'A  person  injured  by  a  collision  at  a  high- 
way railway  crossing  held  not  nraligent  as  a 
matter  of  law.— Day  v.  Missouri,  K.  &  T.  Ry. 
Co.  (Mo.  App.)  1019. 

'Under  Rev.  St.  1899,  {  1102  (Ann.  St.  1906. 
p.  938).  a  failure  of  those  operating  a  locomo- 
tive to  signal  upon  approaching  a  crossing  is 
prima  facie  the  direct  cause  of  an  accident 
caused  by  collision  at  the  crossing,  which  may 
be  overcome,  and,  when  defendant's  evidence 
tending  to  overthrow  it  is  opposed  by  plaintiff's 
adduced  facts  and  circumstances  showing  the 
failure  to  be  the  direct  cause,  the  issue  is  for 
the  jury.— Day  v.  Missouri,  K.  &  T.  Ry.  Co. 
(Mo.  App.)  1019. 

•Whether  the  failure  of  those  operatint;  a 
locomotive  to  signal  its  approach  to  a  high- 
way crossing  was  the  proximate  cause  of  nn 
injury  resulting  from  a  collision  with  plaintiffs 
wagon  at  the  crossing  held  for  the  jury. — Day 
V.  Slissonri,  K.  &  T.  Ry.  Co.  (Mo.  App.)  1019. 

{  8.    —  laJiiTles  to  persona  on  or  near 
tracka. 

'The  duty  of  trainmen  held  not  limited  to  a 
compliance  with  the  statute  requiring  signals 
for  trains  approaching  crossings,  but  tliey  must 
exercise  reasonable  care.- Illinois  CJent.  R.  Co. 
V.  France's  Adm'z  (Ky.)  929. 

'Persons  walking  along  a  railroad  track  must 
keep  out  of  the  way  of  trains,  and  cannot  com- 


plain that  the  train  is  run  on  one  trade  and 
not  on  another. — Boulden  t.  Louisville  &  N.  R. 
Co.  (Ky.)  930. 

'A  pedestrian  on  the  track,  gtru(&  by  a  train, 
held  not  entitled  to  recover. — ^Boulden  t.  Louis- 
ville &  N.  B.  Co.  (Ky.)  936. 

'To  back  a  train  without  lookout  or  warning 
held  negligence.— Chesapeake  &  O.  Ry.  Co.  v. 
McCoy  (Ky.)  1106. 

'Rule  as  to  applicability  of  doctrine  that  a 
railway  company  is  only  liable  for  injury  to  a 
person  on  its  track  caused  b.r  wanton  negligence 
or  willfullness.  stated.— Everett  v.  St.  louis  & 
S.  F.  B.  Co.  (Mo.)  486. 

'Duty  of  railroads  towards  pedeetriana  stated. 
-Gulf,  C.  &  8.  P.  By.  Co.  v.  Coleman  (Tex. 
Civ.  App.)  690. 

'Operatives  of  a  train  held  required  to  use  or- 
dinary care  to  discover,  not  only  those  who 
have  a  right  to  be  on  the  track,  but  trespassers 
as  well.— Galveston.  H.  &  N.  By.  Co.  t.  Olds 
(Tex.  Civ.  App.)  787. 

'The  discovery  by  trainmen  of  a  child,  25 
months  old,  on  the  track,  is  a  discovery  of  its 
peril,  there  being  no  presuinption  that  it  will 
leave  the  track. — Galveston,  H.  &  N.  By.  Co.  ▼. 
Olds  (Tex.  Civ.  App.)  787. 

§   0.    —  Aetlona  for  Injnrlos  to  persons 
on  or  near  tracks. 

'The  schedule  rate  of  a  train  held  admissible 
on  the  issue  of  its  rate  of  speed. — Illinois  Cent; 
R.  Go.  T.  France's  Adm'x  (Ky.)  929. 

'In  an  action  for  the  death  of  a  person  strack 
by  a  train,  certain  evidence  held  admissible  to 
show  that  the  switchyard,  side  tracks,  and  main 
line  where  the  accident  happened  were  in  con- 
stant use  by  people  living  m  the  vicinity. — Il- 
linois C^nt.  R.  Go.  V.  France's  Adm'x  (Ky.) 
929. 

'Whether  the  sjteed  of  a  train  through  a  popu- 
lous community,  where  the  tracks  are  daily 
used  by  numerous  persona,  is  negligence,  is  for 
the  jury.— Illinois  Cent,  R.  Co.  v.  France's 
Adm'x  (Ky.)  929. 

'Instructions  in  an  action  against  a  railroad 
company  for  the  death  of  a  ^rson  struck  by  a 
train  held  misleading. — Illinois  Cent.  B.  Co.  T. 
France's  Adm'x  (Ky.)  929. 

An  instruction  in  an  action  for  the  death  of  a 
person  struck  by  a  train  held  not  erroneous  for 
using  certain  words.- Illinois  Gent.  B.  Co.  v. 
France's  Adm'z  (Ky.)  929. 

'In  an  action  for  injuries  to  a  pedestrian  on 
the  track,  struck  by  a  train,  Instrnctions  held 
not  misleading.- Boulden  v.  Louisville  &  N.  B. 
Co.  (Ky.)  936. 

'Whether  a  brakeman  on  a  dinky  train  used 
by  contractors  was  guilty  of  contributory  neg- 
ligence in  standing  upon  defendant  railroad 
company's  track  held  for  the  jury.— Chesapeake 
&  O.  Ry.  Co.  V.  McCoy  (Ky.)  1105. 

That  the  petition,  in  an  action  against  a  rail- 
way company  for  the  death  of  a  pedestrian, 
charges  that  the  injury  was  willfully  and  wan- 
tonly caused,  held  not  to  prevent  recovery,  if 
the  evidence  shows  that  the  injury  was  negli- 
gent—Everett V.  St.  Louis  &  S.  F.  B.  Co.  (Mo.) 
486. 

Evidence  held  to  warrant  a  particular  finding 
in  an  action  against  a  railway  company  for  the 
death  of  a  pedestrian.— Everett  v.  St  Louis  & 
S.  F.  a  Co.  (Mo.)  486. 

'Under  the  evidence  in  an  action  against  a 
railway  company  for  the  death  of  a  pedestrian, 
held  not  error  to  overrule  a  demurrer  to  the 
evidence  upon  the  ground  of  contributory  negli- 
gence.—Everett  V.  St  Lonis  &  S.  F.  B.  Co. 
(Mo.)  480. 
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Whether  a  pedestrian  killed  on  a  railway 
track  waa  a  trespaiaer  held  a  jury  question. — 
Bverett  t.  St.  Louis  &  S.  F.  R.  Co.  (Mo.)  486. 

In  an  action  for  the  death  of  one  struck  by 
defendant's  train  while  standinK  beside  the 
track,  instructions  held  to  properly  state  the 
law  applicable.— Everett  t.  St  Louis  &  S.  F.  R. 
Co.  (Mo.)  486. 

'Evidence  held  to  sustain  findings  of  negli- 
gence, in  an  action  against  a  railway  company 
for  injury  to  a  child  on  the  track.— Gulf,  C.  & 
S.  FrRy.  Co.  T.  Coleman  (Tex.  Civ.  App.)  690. 

In  an  action  for  the  death  of  a  child  struck 
by  a  train,  certain  evidence  held  inadmissible 
under  the  issues. — Oalveston,  H.  &  N.  Ry.  Co. 
V.  Olds  (Tex.  Civ.  App.)  787. 

In  an  action  for  the  negligent  death  of  a  child, 
struck  by  a  train,  the  exclusion  of  evidence  of 
the  competency  of  the  engineer  operating  the 
train  held  not  erroneous. — Galveston,  H.  &  N. 
Ry.  (3o.  V.  Olds  (Tex.  Civ.  App.)  787. 

In  an  action  for  the  death  of  a  child,  struck 
by  a  train,  certain  evidence  held  admissible  to 
snow  at  what  point  the  engineer,  by  ordinary 
care,  could  have  discovered  the  child  on  the 
track.— Galveston,  H.  &  N.  Ry.  Co.  v.  Olds 
(Tex.  Civ.  App.)  787. 

In  an  action  for  the  death  of  a  child  struck 
by  a  train,  the  issue  of  the  negligence  of  the 
mother  held  not  raised  by  the  evidence. — Gal- 
veston, H.  &  N.  Ry.  Ck).  v.  Olds  (Tex.  Civ.  App.) 
787. 

*Ad  instruction  in  an  action  for  the  death 
of  a  child  struck  by  a  train,  which  i({|nores  the 
question  of  liability,  based  on  the  negligent  fail- 
ure to  discover  the  child  sooner,  held  properly 
refused.— Galveston,  H.  &  N.  Ry.  Co.  v.  Olds 
(Tex.  Civ.  App.)  787. 

*An  instruction,  in  an  action  for  the  death 
of  a  child  struck  hy  a  train,  held  not  erroneous 
for  failing  to  distinguish  between  the  discov- 
ery of  the  child  on  the  track  and  the  discov- 
ery of  its  peril.— Galveston,  H.  &  N.  Ry.  Co. 
v.  Olds  (Tex.  Civ.  App.)  787. 

*An  instruction,  in  an  action  for  the  death  of 
a  child  struck  by  a  train,  held  not  misleading. 
—Galveston,  H.  &  N.  Ry.  Co.  v.  Olds  (Tex.  Civ. 
App.)  787. 

*An  instruction,  in  an  action  for  the  negli- 
gent death  of  a  child  struck  by  a  train,  held 
not  objectionable,  as  authorizing  a  recovery  not- 
withstanding the  contributory  negligence  of 
plaintiffs,  the  parents  of  the  child. — (falveston, 
H.  &  N.  Ry.  Oo.  V.  Olds  (Tex.  Civ.  App.)  787. 

*In  an  action  for  the  death  of  a  child,  struck 
1>y  a  train,  an  instruction,  submitting  the  con- 
tributory negligence  of  the  person  having  control 
of  the  child,  held  required  to  qualify  the  care 
to  be  exacted  of  him  as  such  care  as  a  person 
of  ordinary  prudence  of  his  age  would  exercise. 
—Galveston.  H.  &  N.  Ry.  Co.  v.  Olds  (Tex. 
Civ.  App.)  787. 

1 10.  —  Injiuini  to  anlmsls  on  or  near 
traeka. 

*In  an  action  against  a  railroad  for  injuries 
to  plaintiffs  horse  from  failure  to  maintain  a 
secure  gate  at  a  necessary  farm  crossing,  evi- 
dence held  to  support  a  judgment  for  plaintiff. 
—Smith  V.  St.  Louis,  I.  M.  &  8.  Ry.  Co.  (Mo. 
App.)  32. 

Where  land  was  divided  by  a  railroad  track 
so  that  the  owner  could  not  go  from  one  portion 
to  the  other  unless  a  crossing  was  provided,  the 
legal  implication  arose  that  one  was  necessa- 
ry.—Smith  V.  SL  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo. 
App.)  32. 

'Where  a  railroad  company  so  constructs  its 
fence  that  an  animal  after  passing  onto  the  track 
over  a  defective  cattle  guard  Is  unable  to  leave 
the  right  of  way  and  is  Injured  by  contact  with 
the  fence  on  being  frightened  by  an  approaching 


band  car,  the  railroad  company  is  liable,  irre- 
spective of  Rev.  St.  1809,  §|  1105,  1106,  (Ann. 
St  1906,  pp.  946,  959).-SheU  v.  Missouri  Pac 
Ry.  Co.  (Mo.  App.)  39. 

The  fact  that  a  right  of  action  against  a  rail- 
road companv  for  killing  stock  arises  from  a 
violation  of  Rev.  St  18£©,  §§  1105,  1106  (Ann. 
St.  1906,  pp.  945,  959),  does  not  necessarily  ren- 
der the  action  a  statutory  one. — Shell  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.  App.)  39. 

Petition  in  action  against  railroad  company 
for  killing  an  animal  held  to  set  up  a  cause  of 
action  at  common  law,  and  not  one  under  Rev. 
St  1899,  tf  1105-11()7  (Ann.  St.  1906,  pp.  945v 
959).— Shell  v.  Missouri  Pac.  Ry.  Co.  (Mo.  App.) 
«>9. 

*Rnle  aa  for  determination  of  a  question 
whether  a  cattle  guard  at  a  particular  point 
would  be  an  obstruction  to  the  company's  Dusi- 
ness  stated.— Edie  v.  Kansas  City  Southern  Ry. 
Co.  (Mo.  App.)  993. 

*It  is  the  point  at  which  cattle  enter  a  rail- 
way right  of  way  that  determines  the  com- 
pany's liability  for  injury  to  them.— Edie  v. 
Kansas  City  Southern  Ry.  Co.  (Mo.  App.)  993. 

•Rev.  St  1899,  {  2867  (Ann.  St  1906.  p. 
1(J49),  held  not  to  make  a  railway  company 
liable  for  killing  stock  in  certain  cases.— Edie 
V.  Kansas  City  Southern  Ry.  Co.  (Mo.  App.) 
993. 

111.  Flrea. 

'Where  defendant  railroad  company  permitted 
a  tank  containing  crude  oil  for  use  as  fuel  in 
its  engines  to  remain  on  its  right  of  way,  it 
was  liable  for  destruction  of  plaintifTs  prop- 
erty by  fire  communicated  by  oil  which  defend- 
ant negligently  permitted  to  leak  from  such 
tank,  though  plaintiff  failed  to  show  that  de- 
fendant ignited  the  oU.— Texas  &  N.  O.  R.  Co. 
V.  Bellar  (Tex.  Civ.  App.)  323. 

•Where  a  railroad  company  permitted  crude 
oil  which  it  used  as  fuel  in  its  locomotives  to 
escape  from  a  tank  on  its  right  of  way  and  to 
saturate  the  surrounding  soil,  it  was  liable  for 
the  destruction  of  property  on  the  adjoining 
land  by  fire  communicated  by  the  oil,  though  a 
flood  occurring  before  the  fire  bad  carried  a 
greater  quantity  of  oil  to  the  surrounding  land 
than  might  have  been  carried  to  it  if  there  had 
been  no  flood.— Texas  &  N.  O.  R.  Co.  v.  Bellar 
(Tex.  Civ.  App.)  323. 

In  an  action  against  a  railroad  company  for 
destruction  of  property  by  fire  communicated 
from  an  oil  tank  on  defendant's  right  of  way. 
evidence  held  sufficient  to  support  a  flnding  that 
the  oil  was  of  an  inflammable  character. — Texas 
&  N.  O.  R.  Co.  V.  Bellar  (Tex.  Civ.  App.)  323. 

In  an  action  against  a  railroad  company  for 

destruction  of  property  by  fire  communicated 
by  oil  escaping  from  defendant's  oil  tank,  evi- 
dence held  sufficient  to  support  a  finding  that 
the  saturation  of  the  ground  with  the  oil  was 
the  proximate  cause  of  the  injury. — Texas  & 
N.  O.  R.  Co.  V.  Bellar  (Tex.  Civ.  App.)  328. 

In  an  action  against  a  railroad  company  for 
destruction  of  plaintiffs  property  by  fire  com- 
municated from  an  oil  tank,  evidence  held  suffi- 
cient to  support  a  finding  that  defendant  was 
negligent  and  that  the  oil  was  the  means  of 
communicating  the  fire. — Texas  &  N.  O.  R.  Co. 
V.  Bellai  (Tex.  Civ.  App.)  323. 


RAPE 

Presentation  of  questions  in  appeal  record  for 
purpose  of  review,  see  Criminal  Law,  S  19. 

Province  of  court  and  jury  in  general,  see  Crim- 
inal Law,  §  11. 

Sufficiency  of  indictment,  see  Indictment  and 
Information,  g  1. 
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I   1.    OSeBMs   and  r«spoBalbUlt7  th«va- 
for. 

*One  may  b«  conyicted  of  assault  to  commit 
rape  on  a  girl  under  15  years  of  age,  though 
she  consented  to  the  intercourse,  or  did  not  re- 
sist—Sanders ▼.  State  (Tex.  Or.  App.)  938. 

g    2.    Proseentloii  and  pnaishmeiit. 

Under  Ky.  St.  1903,  §  1155,  as  amended  by 
Acts  1906,  p.  252,  c.  24,  and  Cr.  Code  Prac.  ig 
122,  subd.  2,  124,  136,  an  indictment  for  car- 
nally knowing  a  female  under  16  years  old 
held  not  insufficient  for  failing  to  charge  that  ac- 
cused and  prosecutrix  were  not  husband  and 
wife.— Commonwealth  t.  Iiandis  (Ky.)  681. 

On  a  trial  for  carnally  knowing  a  female  un- 
der the  age  of  16  years,  certain  evidence  held 
admissible  to  show  that  she  was  oyer  16  at  the 
time  of  the  commission  of  the  oSenae.— Hower- 
ton  T.  Commonwealth  (E>.)  606. 

RATIFICATION. 

Of  act  of  agent,  see  Principal  and  Agent,  |  2. 

REAL  ACTIONS. 

See  Ejectment;    Forcible  Entry  and  Detainer, 
i  1 ;  Trespass  to  Try  Title. 

REAL  ESTATE  AGENTS. 

See  Broken. 

REASONABLE  DOUBT. 

See  Homicide,  S  9. 

REBUTTAL 

Evidence,  see  Trial,  |  3. 

RECEIVERS. 

In  divorce  proceedings,  see  Divorce,  (  4. 

Of  corporations  in  general,  see  Corporations,  {  6. 

Of  railroad  companies,  see  Railroads,  §  4. 


{   1. 


and    cronnds    of    veo«iTer- 


Natnre 
■Up. 

Rev.  St.  1805,  art.  1465,  i  4,  relating:  to  the 
appointment  of  receivers,  held  not  to  limit  the 
right  to  a  receiver  given  by  sections  1,  2,  3, 
but  to  extend  it. — Shaw  v.  Shaw  (Tex.  Civ. 
App.)  124. 

f  Z.   Appointment,      anallfloation,      and 
tennre. 

In  an  action  by  a  wife  against  her  husband 
to  establish  her  separate  interest  in  property  in 
his  possession,  and  to  prevent  his  disposing  of 
her  interest  therein,  and  converting  the  pro- 
ceeds to  his  own  use,  and  for  a  divorce,  a  re- 
ceiver of  the  property  conld  be  appointed  solely 
upon  plaintifTs  affidavit  therefor,  notwithstand- 
ing defendant's  denial  b^  affidavit  of  all  of 
the  allegations  of  the  petition. — Shaw  v.  Shaw 
(Tex.  Civ.  App.)  124. 

{   3.    ManaKoment     and     disposition     of 
property. 

Leases  by  a  receiver  held  not  determined  by 
the  dissolution  of  the  receivership.— Shaw  v. 
Shaw  (Tex.  Civ.  App.)  124. 

I  4.    Aooonntlnp  and  eompensation. 

'Where  an  apiplicant  for  a  receiver  asks  and 
obtains  the  receiver's  discharge,  all  the  costs  of 
the  receivership,  including  the  receiver's  compen- 
sation should  be  borne  by  the  applicant. — Shaw 
V.  Shaw  (Tex.  Civ.  App.)  124. 

An  exreceiver  of  a  railroad  company  held 
not   entitled   to   recover  against   his   successor. 


for  services  as  an  attorney  in  assisting  his  at- 
torney in  performing  services  for  which  such 
attorney  was  employed. — Jones  v.  Gardner  (Tex. 
Civ.  App.)  826. 

RECEPTION. 

Of  evidence  at  trial,  see  Trial,  i  8. 

RECITALS. 

In  deeds,  see  Deeds,  §  8. 

RECORDS. 

Of  particular  facts,  acts,  instrumentt,  or  pro- 
ceeding! not  judicial. 
See  Chattel  Mortgages,  g  1 ;   Deeds,  g  2 ;   Mort- 
gages, I  1. 

Of  judicial  proceeding!. 

Abstract  for  purpose  of  review,  see  Appeal  and 
Error,  g  7. 

Proceedings  of  grand  jury,  see  Grand  Jury. 

Transcript  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  g  7;  Criminal  Law,  g  19. 

*Where  the  papers  of  a  case  are  lost,  and  a 
proceeding  is  instituted  to  supply  the  lost 
record,  the  proof  taken  by  the  commissioner 
may  not  be  read  as  substituted  record. — Morri- 
son V.  Price  (Ky.)  1090. 

'Where  a  lost  record  has  been  supplied  in  a 
proceeding  therefor,  the  judgment  of  the  court 
Is  conclusive  that  all  preliminary  steps  were 
properly  taken.— Morrison  v.  Price  (Ky.)  1090. 

The  duties  of  a  recording  officer  are  minis- 
terial.—First  Nat.  Bank  v.  McElroy  (Tex.  Civ. 
App.)  801. 

REDEMPTION. 

From  pledge,  see  Pledges. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

i    1.    Prooeedincs  and  relief. 

'Evidence  of  a  single  witness  held  insufficient 
to  Justify  the  reformation  of  a  lease  for  mistake. 
— Zeilda  Forsee  Inv.  Co.  v.  Ozenberger  (Mo. 
App.  22. 

'A  party  claiming  reformation  of  an  instru- 
ment for  fraud  or  mistake  must  show  the  fraud 
or  mistake  by  convincing  evidence. — Zeilda 
Forsee  Inv.  Co.  t.  Ozenl>erger  (Mo.  App.)  22. 

REGISTRATION. 

See  Chattel  Mortgages,  g  1;  Deeds,  I  2;  Rec- 
ords. 

REHEARING. 

See  New  Trial. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, I IL 

RELEASE. 

See  Compromise  and  Settlement;  Payment. 
Of  dower  right,  see  Dower,  g  1. 
Of  mortgage,  see  Mortgages,  g  2. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  Evidence,  S  S. 
Of  evidence  in  criminal  prosecutions,  see  Grim- 
inal  Law,  g  6. 
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REMAINDERS. 

See  IJ{e  Egtates. 

Conformity  of  judgment  to  pleading  and  proof 

in  salt  against,  see  Judgment,  g  3. 
Creation  b;  deed,  see  Deeds,  I  3. 
Partition  by  reniaindennen,  see  Partition,  i  2. 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  gee  Appeal 
and  Error,  g  24. 

REMEDY  AT  LAW. 

Bffect  on  jorisdictioo  of  equity  to  redeem  from 
pledge,  see  Pledges. 

Bffect  on  right  to  mandamus  of  existence  of  oth- 
er remedy,  see  Mandamus,  |  1. 

REMITTITUR. 

1  appeal 
and  Error,  f  24. 

REMOVAL  OF  CAUSES. 

S   1.    OitlaenaUp  or  allenace  of  pmrtlea. 

Where  a  complaint  on  its  face  states  a  cause 
of  action  against  both  defendants  who  can  be 
properly  Joined  In  one  action,  the  cause  cannot 
be  removed  on  the  ground  that  It  is  a  separable 
controversy  merely  by  raising  an  issue  of  foct 
in  the  petition  for  removal  as  to  whether  or  not 
a  Joint  cause  of  action  exists. — St.  Louis  South- 
western Ry.  Co.  V.  Adams  (Ark.)  186. 

The  jurisdiction  of  the  federal  court  cannot 
be  defeated  by  plaintiff's  fraud  in  stating  a  case 
of  joint  liability  against  two  or  more  defend- 
ants for  that  sole  purpose. — St.  Louis  South- 
western Ry.  Co.  V.  Adams  (Ark.)  186. 

i   2.    Prooeedljiss  to  proenre  and  elteot 
of  remoTal. 

Where  a  petition  for  removal  alleges  fraud 
in  wrongfully  joining  two  parties  as  defendants 
solely  to  defeat  removal,  the  federal  court. and 
not  the  state  court  must  inquire  into  and  de- 
termine the  issue  thus  presented. — St.  Louis 
Southwestern  Ry.  Co.  v.  Adams  (Ark.)  186. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENEWAL 

Of  bill  of  exchange  or  promissory  note,  see  Bills 
and  Notes,  {  2. 

RENT. 

See  Landlord  and  Tenant,  |  4. 

REPAIRS. 

Duty  of  master  to  make,  see  Master  and  Serv- 
ant, i  4. 

REPEAL 

Of  ordinance,  see  Municipal  Corporations,  |  2, 
Of  Btotate,  see  Statutes,  f  3. 

REPLEVIN. 

Applicability  of  inatmctions  to  caae,  see  Trial, 

For  pledged  property,  see  Pledges. 
To  recover  mortgaged  chattels,  see  Chattel  Mort- 
gages, {  8. 


S   1.    Blsht  of  aetlon  and  defenses. 

*A  plaintiff  in  replevin  must  recover  on  the 
strength  of  bis  own  title,  and  most  establish 
either  a  general  or  special  ownership  in  the 
property  in  qneation.— Black  ▼.  Boberson  (Aric.) 
402. 

REPORT. 

Of  reviewers  in  drainage  proceedings,  see 
Drains,  {  1. 

REQUESTS. 

For  Instmctions  in  civil  actions,  see  Trial,  S  10. 
For  instmctions  in  criminal  prosecutions,  see 
Criminal  Law,  |  13. 

RESCISSION. 

Cancellation  of  written  instrument,  see  Cancel- 
lation of  Instruments. 

Of  contract  for  sale  of  goods,  see  Sales,  {  2. 

Of  contract  for  sale  of  land,  see  Vendor  and 
Purchaser,  {  2. 

RESERVATIONS. 

In  deeds,  see  Deeds,  |  8. 

RES  GEST>E. 

In  civil  actions,  see  X<vidence,  i  8. 

RES  IPSA  LOQUITUR. 

Application  of  doctrine  in  action  for  injuries  to 

passenger,  see  CJarriers,  g  8. 
Application  of  doctrine  in  action  for  injuries  to 

servant,  see  Master  and  Servant,  g  10. 
Application  of  doctrine  in  action  for  negligence, 

see  Negligence,  g  4. 

RES  JUDICATA. 

See  Judgment,  ||  9,  10. 

RETAINER. 

Of  attorney,  see  Attorney  and  Client,  |  2. 

RETURN. 

Of  election,  see  Elections,  i  2. 

Of  garnishment  process,  see  Garnishment,  g  1. 

REVENUE 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error;  Criminal  Law,  gg  16- 
21 :  Justices  of  the  Peace,  g  2. 

REVIVAL 

Of  action,  see  Abatement  and  Revival,  |  1. 

REVOCATION. 

Of  license  of  physician,  see  Physicians  and  Snr- 

rK>ns. 
will,  see  Wills,  g  3. 

RIGHT  OF  WAY. 

See  EJasements. 
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RISKS. 

Assumed  by  employ^,  see  Master  and  Servant, 

8{  7.  10,  11. 
Within  insurance  policy,  see  Insurance,  {  7. 

ROADS. 

See  Highways. 

Streets  in  cities,  see  Municipal  Corporations, 
8  10. 

ROBBERY. 

*One  held  not  suiltr  of  robbery,  but  of  lar- 
ceny only. — Bibb  t.  Commonwealth  (Ky.)  401. 

•Under  Or.  Code  Prac.  (  128.  the  varianoe 
between  an  indictment  chartcine  robbery  and 
the  proof  held  not  material.— Bibb  ▼.  Common- 
wealth (Ky.)  401. 

SALES. 

Harmless  error  in  action  by  seller  against  buyer, 

see  Appeal  and  Error,  {20. 
Reception  of  evidence  m  action  on  contract  of 

sale,  see  Trial,  (  3. 

£fale«  by  or  to  particular  cla««e«  of  person*. 
See  Hawkers  and  Peddlers. 
Partners,  see  Partnership,  {  2. 

Sales  of  particular  tpeciet  of,  or  ettotet  or 
intereitg  tn,  property. 
See  Intoxicating  Liquors. 
Pledged  property,  see  Pledges. 
Realty,  see  Vendor  and  Purchaser. 
Standing  timber,  see  Logs  and  Logging. 

Sales  on  judicial  or  other  proceedings. 
See  Judicial  Sales. 
Of  property  of  decedent  under  order  of  court, 

see  Executors  and  Administrators,  8  4. 
Of  property  of  infant  under  order  of  court,  see 

Guardian  and  Ward,  f  1. 
On  execution,  see  Execution,  |  4. 
On  foreclosure  of  mortgage,  see  Mortgages,  |  3. 
Tax  sales,  see  Taxation,  8  3. 

8   1.    OolutmetloiL  of  eontraet. 

That  a  contract  for  the  sale  of  an  engine  to 
be  shipped  as  soon  as  possible  was  modified  by 
substituting  two  engines  held  not  to  change  the 
requirement  for  shipment  as  soon  as  possible. — 
Berry  Bros.  v.  Fairbanks,  Horse  &  Co.  (Tex. 
Civ.  App.)  427. 

8   Z.    Modlfloatloii  or  r«aoiaaion  of  con- 
traet. 

A  contract  for  the  sale  of  an  acetylene  gas 
plant  held  not  subject  to  rescission  on  the 
ground  of  a  misrepresentation  by  an  agent  of 
the  seller.— Daylight  Acetylene  Gas  Co.  v.  Har- 
desty  (Ky.)  847. 

*A  buyer  held  entitled  to  rescind  the  con- 
tract for  failure  to  deliver  article  ordered. — 
Smith  &  Nixon  Co.  v.  Lewis  (Ky.)  1113. 

8  3.    FerfonnaBee  of  eontraet. 

The  delay  in  performance  of  a  contract  by  a 
manufacturer  agreeing  to  manufacture  an  arti- 
cle ready  for  shipment  on  a  designated  day  held 
not  unreasonable. — Tidwell  v.  Southern  Engine 
&  Boiler  Works  (Ark.)  152. 

Aoguiescence  by  a  buyer  in  the  delay  of  a 
seller  in  manufacturing  the  article  and  making 
the  same  ready  for  shipment  operates  as  an 
extension  of  the  time  for  delivery. — Tidwell  v. 
Southern  Engine  &  Boiler  Works  (Ark.)  152. 

A  buyer  of  machinery  to  be  manufactured  by 
the  seller  ready  for  shipment  on  a  designated 
date  waived  the  delay  in  the  shipment  b^  treat- 
ing the  contract  as  in  force  after  the  designated 
date.— Tidwell  v.  Southern  Engine  &  Boiler 
Works  (Ark.)  152. 


Where  a  written  contract  of  sale  stipnlated 
for  delivery  as  soon  as  possible,  certain  e^ 
dence  held  admissible. — Berry  Bros.  v.  Fair- 
banks, Morse  &  Co.  (Tex.  Civ.  App.)  427. 

Whether  a  seller  in  a  contract  for  the  sale 
complied  with  the  contract  Aeld  a  mixed  ques- 
tion of  fact  and  law.— Berry  Broa.  v.  Fairbanks. 
Morse  &  Ck>.  (Tex.  Civ.  App.)  427. 

i  4.     Warraatlaa. 

'Representations  at  time  of  a  sale  to  induce 
a  purchase  held  warranties.— Chestnut  ▼.  OUer 
(B^y.)  1101. 

8   B.    Remedies  of  seller. 

A  buyer  countermanding  an  order  held  liable 
for  a  specified  amount  as  liquidated  damages 
stipulated  for  In  the  contract  of  sale.— Tidwell 
v.  Southern  Engine  &  Boiler  Works  (Ark.)  152. 

*A  plea  of  failure  of  consideration  held  to 
include  that  of  partial  failure.— Gutta  Percha 
&  Rubber  Mfg.  Co.  v.  City  of  Cleburne  (Tex.) 
1047. 

'Defendant,  in  an  action  for  price  of  ar- 
ticles sold,  held  to  have  the  burden  of  proof  as 
to  failure  and  partial  failure  of  consideration. 
—Gutta  Percha  &  Rubber  Mfg.  Co.  v.  City  of 
Cleburne  (Tex.)  1047. 

'Evidence  held  snflScient  to  go  to  the  jury  on 
the  question  of  amount  of  partial  failure  of 
consideration.— Ontta  Percha  &  Rubber  Mfg. 
Co.  V.  City  of  Cleburne  (Tex.)  1047. 

'Instructions  held  to  improperly  submit  only 
the  issue  of  failure  of  consideration  of  sale, 
and  not  that  of  partial  failure. — Gutta  Percha 
&  Rubber  Mfg.  Co.  v.  City  of  Oebume  (Tex.) 
1047. 

,t  6.    Hemedles  of  Irayer. 

'The  petition  held  to  state  a  cause  of  action 
for  breach  of  warranty,  notwithstanding  allega- 
tions of  fraud.— Chestnut  v.  Ohler  (Ky.)  1101. 

I  7.    Conditional  sales. 

Where  an  alleged  sale  with  reservation  of 
title  until  payment  is  not  admitted  by  the  alleg- 
ed bnyer,  the  burden  of  proving  a  continuance 
of  the  indebtedness  is  on  the  seller.— Black  ▼. 
Roberson  (Ark.)  402. 

A  contract  for  the  sale  of  a  stock  of  goods  held 
to  be  an  absolute  sale,  with  mortgage  back,  and 
the  vendor's  remedy  on  breach  of  contract  by 
the  vendee  to  be  a  suit  in  equity  to  enforce  the 
mortgage  lien.— Jones'  Adm  r  v.  Jones'  Adm'x 
(Ky.)  €eO. 

SATISFACTION. 

See  Compromise  and  Settlement ;  Payment. 
Of  mortgage,  see  Mortgages,  8  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Conveyance  of  property  in  trust  for  school,  see 

Trusts,  8  1. 
Opinion  evidence  as  to  timber,  see  Evidence,  8  9. 
Parol   evidence  to  vary  contract  with  teacher, 

see  Evidence,  j|  8. 
Payment     of    school    directors,     warrants     by 

county,  see  Counties,  8  4. 
Public  school  lands,  see  Public  Lands,  8  2. 

8    1.    Pnbllo  seliools. 

'Under  Kirby's  Dig.  8  7615,  school  directors 
can  make  only  written  contracts  with  teachers. 
— Griggs  V.  School  Dist.  No.  70,  Randolph  Coun- 
ty (Ark.)  215. 

Under.  Rev.  St.  180.5.  art.  3!)!)2,  school  dis- 
trict trustees  held  to  have  succeeded  lodge  trus- 
tees in  the  control  of  the  lower  story  of  a  build- 
ing used  jointly  for  lodge  and  school  purposes. 
—Rhodes  v.  Maret  (Tex.  Civ.  App.)  433. 
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SCIRE  FACIAS. 

Eemed^  of  pieteimitted  eUId,  see  Descent  and 
Distribntion,  {  8. 

SCOPE  OF  EMPLOYMENT. 

See  Master  and  Servant,  |  8. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  {  4. 

In  criminal  prosecutions,  see  Criminal  Law,  |  6. 

SECURITY. 

For  costs,  see  Costs,  {  2. 

SELF-DEFENSL 

See  Homicide,  H  4,  6,  10-12,  14. 

SENTENCE. 

In   criminal   prosecutions,   see   Criminal   Law, 
J  15. 

SEPARABLE  CONTROVERSY. 

Remotval  from  state  coart,  see  Bemoval  of  Caus- 
es, i  1. 

SEPARATE  ESTATE. 

Of  married  women,  see  Husband  and  Wife,  |  4. 

SEQUESTRATION. 

Of  property  on  divorce  of  parties,  see  Divorce, 
i  4. 

*Tiie  failure  to  render  judgment  against  a 
wife,  who  with  her  husband  were  principals 
on  a  replevy  bond,  held  error  as  to  the  sureties 
on  the  bond. — Wandelohr  v.  Grayson  County 
Nat.  Bank  (Tex.)  1046. 

SERVICE 

Of  summons  in  garnishment,  see  Qamishment, 
Jl. 

SERVICES. 

See  Master  and  Servant,  {  2;  Work  and  Labor. 


SERVITUDES. 


See  Easements. 


SET-OFF  AND  COUNTERCLAIM. 

{   1.    Subject-matter. 

*A  counterclaim  held  not  to  arise  out  of  the 
contract  or  transaction  set  forth  in  the  com- 
plaint or  to  be  connected  with  the  subject  of 
the  action,  as  required  by  Kirby's  Dig.  {  6099. 
—Mitchell  V.  Moore  (Ark.)  216. 

SETTLEMENT. 

See  Compromise  and  Settlement ;  Payment. 
By  executor  or  administrator,  see  Executors  and 

Administrators,  g  6. 
By  partners,  see  Partnership,  §  8. 
Marriage  settlements,  see  Husband  and  Wife, 


SEWERS. 

Constmctiwi  of  by  city,  see  Municipal  Corpo- 
rations, H  6,  7. 

Defects  or  obstructions,  see  Municipal  Corpo- 
rations, S  10. 

SHERIFFS  AND  CONSTABLES. 

Bmbeszlement  by  sheriffj  see  Embezzlement. 
Presumptions  as  to  action  of  sheriff,  see  Evi- 
dence, i  1. 

{   1.    Powers,  duties,, and  Uabilltles. 

'Under  Kirby's  Dig.  }  360,  an  officer  held  re- 
quired to  perfect  the  lien  created  by  an  attach- 
ment by  seizing  property  thereunder,  and  for  a 
failure  to  do  so  he  and  the  sureties  on  his  bond 
are  liable.— McKinney  v.  Blakeley  (Ark.)  976. 

SIDEWALKS. 

In  city,  see  Municipal  Corporations,  {{  2,  B. 

SIGNATURES. 

*The  general  rule  is  that,  where  a  document 
is  required  by  the  conmion  law  or  by  statute  to 
be  signed  by  any  person,  the  signature  of  his 
name  in  his  own  handwriting  is  not  required. — 
Porter  v.  B.  J.  Boyd  Pav.  &  Const  Co.  (Mo.) 
235. 

SINKING  FUNDS. 

Exemption  from  taxation,  see  Taxation,  {  1. 

SLANDER. 

See  Libel  and  Slander. 

SLAVES. 

Evidence  of  marriage  of,  see  Marriage. 

SPECIFIC  PERFORMANCE 

Of  stipulation,  see  Stipulations. 

i  1.    ProeeedliMKS  and  relief. 

'Evidence  in  a  suit  to  specifically  perform  a 
contract  to  sell  property  made  by  orckers  held 
to  show  that  authority  was  given  the  brokers  to 
sell.— Kempner  v.  Gana  (Ark.)  1087. 

SPEED. 

Opinion  evidence  as  to,  see  Evidence,  g  9. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STALE  DEMAND. 

See  Equity,  {  2. 

STARE  DECISIS. 

See  (Courts,  f  2 

STATEMENT. 

By  witness  inconsistent  with  testimony,  see  Wit- 
nesses, {  3. 

Of  case  or  facts  for  purpose  of  review,  see  Ap- 
peal and  Error,  g  7. 


•Poiat 


lOtated.   See  ■yllabaa. 
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Of  facts  agreed  on  for  submission  to  court,  see 

Submission  of  Controversy. 
Of  plaintiff's  claim,  see  Pleading,  {  2. 
Pleading  in  justice  court,  see  Justices  of  the 

Peace,  1 1. 

STATES. 

Attorney  general,  see  Attorney  Qeneral. 

Courts,  see  Courts. 

Legislative  power,  see  Constitutional  Law,  {  2. 

Public  lands,  see  Public  Lands,  {  2. 

State  depositary,  see  Depositaries. 

S   1.    Flsoal    manaKemeBt,    pnblle    debt, 
and  ■eonrltles. 

Under  Const.  S  249,  and  Ky.  St.  1903,  I  342, 
one  employed  by  the  chief  clerk  of  the  Senate 
to  copy  bills  held  not  entitled  to  pajrment  out  of 
the  state  treasury  as  a  contingent  expense. — 
James  v.  Cromwell  (Ky.)  611. 

STATUTES. 

As  denying  due  process  of  law,  see  Constito* 
tional  Law,  |  5. 

As  granting  priTileges  and  immunities,  see  Con- 
stitutional Law,  18. 

Provisioni  relating  to  partioiUar  $uhiecti. 

See  Acknowledgment,  {  2;  Appeal  and  Error, 
{  6 ;  Attorney  and  Client,  $  1 ;  Building  and 
Loan  Associations;  Burglary,  {  1;  Carriers, 
I  2;  Census;  Chattel  Mortgages,  (  1;  Cor- 
porations, {  6;  Counties,  §  4:  DMcent  and 
Distribution,  {  2;  Discovery,  l  1;  Elections, 
!  2;  Executors  and  Administrators.  {  4; 
Food;  Highways,  g  1;  Homestead,  j  2; 
Homicide,  §§  2,  6,  7,  14 ;  Husband  and  Wife, 
SS  3,  4;  Improvements;  Indictment  and  In- 
formation, g  4 ;  Infants,  g  4 ;  Insolvency,  { 
1 ;  Inspection ;  Insurance,  §g  3,  7,  9,  10 ;  In- 
toxicating Liquors;  Judges,  8  1;  Judgment, 
§{  1,  3,  7,  10,  12;  Jury,  gg  2,  3]_  Justices  of 
the  Peace,  i 
Larceny,  g  2 . 

Actions;  Lis  Pendens;  Lotteries,  !  2:  Man- 
damus, §  2;  Master  and  Servant,  §g  2,  4,  6; 
Mechanics'  Liens ;  Municipal  Corporations, 
8§  1-3,  5,  7,  8;  Partition,  g  2:  Railroads,  gg 
1,  2,  5,  7,  10 ;  Rape,  f  2 ;  Receivers,  f  1 ;  Rob- 
bery ;  Schools  and  School  Districts,  f  1 :  Set- 
Off  and  Counterclaim,  g  1 ;  Sheriu  and  Con- 
stables, g  1 ;    Witnesses,  g  1. 

Bill  of  lading,  see  Carriers,  i  2. 

Disbarment  of  attorney,  see  Attorney  and  Cli- 
ent, g  1. 

Foreign  corporations,  see  Corporations,  g  6. 

Recording  chattel  mortgage,  see  Chattel  Mort- 
gages, g  1. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

g  1.    Enaotment,  requisites,  and  validity 
In  seneral. 

*The  question  whether  an  act  is  a  local  or 
special  one  so  as  to  require  notice  of  intention 
to  apply  therefor  under  Const,  art.  5,  g  SB, 
held  a  legislative  and  not  a  judicial  one.— Caton 
V.  Western  Clay  Drainage  Dist.  (Ark.)  148. 


),  12;   Jury,  gg  2,  3;   Justices  of 

1 ;    Landlord  and  Tenant,  g  4 ; 

S ;    Licenses,  g  1 ;    Limitation  of 


g  2.     Sabjeeta  amd  titles  of  aeta. 

Acts  1905.  p.  135,  g  5  (Ann.  St.  1906.  gg  4761- 
6),  entitled  an  act  to  create  the  office  of  state 
dairy  commissioner  and  to  define  his  term  of 
office,  duties  and  powers,  held  invalid  under 
Const  art.  4,  g  28  (Ann.  St.  1906,  p.  185),  pro- 
viding that  no  bill  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  in  its 
title.— City  of  St.  Louis  v.  Wortman  (Mo.)  520. 

Courts  h«ld  not  entitled  to  enlarge  the  scope 
of  the  title  of  an  act  to  make  it  a  sufficient 
compliance  with  the  constitutional  requirement 
that  the  subject  of  the  act  be  clearly  expressed 
in  its  title.— City  of  St  Louis  v.  Wortman  (Mo.) 
520. 

*The  object  of  the  provision  of  the  organic 
law  that  an  act  shall  contain  only  one  subject,  to 
be  clearly  expressed  in  its  title,  stated.— City  of 
St.  Louis  V.  Wortman  (Mo.)  620. 

g   3.    Repeal,  anapensioii,  expiration,  and 
reTival. 

*In  order  that  there  be  a  conflict  between  two 
laws,  both  must  contain  either  express  or  im- 
plied provisions  which  are  irreconcilable  with 
each  other,  and  when  either  is  silent,  where  the 
other  speaics.  there  can  be  no  conflict  between 
them.— City  of  St.  Louis  v.  Klausmeier  (Mo.) 
516 ;    Same  v.  Union  Dairy  Co.  (Mo.)  525. 

'Repeals  by  implication  held  not  favored.— 
City  of  St.  Louis  v.  Klausmeier  (Mo.)  516; 
Same  v.  Union  Dairy  Co.  (Mo.)  525. 

g   4.    Oonstmotion  and  operation. 

*In  construing  a  statute,  inapt  words  should 
be  disregarded,  and  the  intent  gathered  from 
the  whole  act  read  in  connection  with  its  title 
and  evident  purpose.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  State  (Ark.)  160. 

•Under  Kirby's  Dig.  g  7792,  providing  that  all 
general  terms  and  expressions  used  in  statutes 
shall  be  liberally  construed  so  that  the  true  in- 
tent of  the  General  Assembly  may  be  fully  car- 
ried out,  the  terms  of  a  statute  must  be  given 
such  a  meaning,  consistent  with  a  reasonable 
interpretation  of  the  language  used,  as  will 
carry  out  the  real  intention  of  the  Legislature. — 
Brown  v.  Nelms  (Ark.)  373. 

•Penal  statutes  must  be  strictly  construed. — 
Jonesboro,  L.  C.  &  E.  R.  Co.  v.  Brookfield 
(Ark.)  977. 

*A  word  which  is  well  known,  and  has  a  defi- 
nite sense  at  common  law,  will,  when  used  in  a 
statute,  be  construed  in  that  sense.— Fort  v.  City 
of  Brinkley  (Ark.)  1084. 

•Rule  respecting  construction  of  crimiiuil  stat- 
utes stated.— Commonwealth  t.  Standard  Oil  (^. 
(Ky.)  902. 

•The  court  in  construing  and  declaring  the 
effect  of  statutes  should  effectuate  the  obvious 
intention  of  the  Legislature,  and  this  doctrine 
obtains  with  special  force  when  It  .appeanr 
the  intention  of  the  Legislature  conserves  a 
wholesome  purpose. — Armstrong  v.  Modem 
Brotherhood  of  America  (Mo.  App.)  24. 


UWITEP  STATES. 

CONSTITUTION. 
Amend.  14 1076 

STATUTES  AT  LARGE. 

1898,  July  1,  ch.  541,  gl  7, 
17,  30  Stat.  548,  550  TU. 
8.  Comp.  St  1901,  pp. 
3425,3428] 676 


STATUTES  CONSTRUED. 

1906,  June  30,  ch.  3916,  84 
Stat.  768  rU.  S.  Comp. 
St.  Snpp.  1907,  p.  928]. .  620 

REVISED  STATUTES. 

gg  3466,  3467  [U.  S.  Comp. 
St  1901,  p.  2314] 217 

COMPILED  STATUTES 

1901. 

Page  2314 217 


Pages  8425.  8428. 676 

COMPILED  STATUTES 

SUPP.  1907. 

Page  928 620 

ARKANSAS. 

CONSTITUTION. 
Art  6,125 145 


•Point  annotated.   See  syllabna. 


Digitized  by 


Google 


Art  7,  )  20.. 
B.  Is., 


Art  9, 
Art  16,' {5.. 


148 
194 
146 


KIRBY'S  DIGEST. 

f  196.224 373 

360 ...976 

{  524,530,632 154 

786 892 

860  894 

1282 395 

1349 184 

I  2602-2604 158 

J  2754r-2757 373 

8093  405 

8005 194,  405 

8181  405 

S  3447-3449 19T 

8793  373 

8901  892 

S  4376,4377 387 

4457 876 

4491 176 

4565 880,  975 

4580  975 

4665  207 

4670 74.S 

6075 974 

6247  1084 

S  6462,5466 181 

5473  8.91 

5  5519,  6676 973 

6590 1084 

:  5091 .S95 

\i   5999,  6002 141 

6072 -. aS7 

6098 398 

6099 216 

6290  9«!7 

6611  977 

6612 961 

6869 176 

7086 888 

7615  215 

K  7627,  7628 894 

I  7792 373 

1  8020  373,  305 

i  8021 .395 

LAWS. 

1887,  p.  90 892 

1903,  p.  118 194 

1903,  p.  151 892 

1905,  p.  5.38 380 

1905,  p.  798 7.51 

1007,  p.  744 197 

1907,  pp.  800-910 145 


KEWrnCKT. 

CONSTITUTION. 

if  109,  135,  143 85C 
170 .....1128 
192 804 
249  611 

CIVIL  CODE  OF  PRAC- 
TICE. 

f§  36,  38 663 

63  860 

73 582,  586 

83 585 

J  92,  118 582 

S  126,  127 .....1098 

134  835 

341  630 

i  371 1120 

"  391  1118 

«  410,411 663 

419  674 

429  1098 

479  856 

490  663 

497  605 

499  663 


INDEX 

■  40ea  1132 

!  618 602,  1118 

537  651 

697 595 

606 651,  845 

I  745  1118 

I  756 835 

I  769  684 

CRIMINAL  CODE  OP 
PRACTICE. 

11 632,  860 

i  25  8.-)6 

122 681 

128  401 

136  581 

i  166,  167 572 

174  851 

230  672 

I  240 667 

264  668,  855 

281  666 

347 647 

366 851 

U  385-387 647 


STATUTES  1903. 


104. 


8  9T, 

114 

127 

342 

448 

506 
§  567,  573 864 

576 687 

807  668 

863 864 

§  1005,  1068 654 

{  ll.'xS.  Amended  by  Laws 


683 
641 
864 
611 
849 
.1092 


1906, 
{  1163 
I  1195 
I  12a5 
I  1256 
I  12.55 
§  1702 


p.  252,  ch.  24. 


581 

856 
616 
586 
568 
855 
661 


1834,  1840 STA 

2117  1102 

2128 1090 

2209  632 

2345  678 

2548  608 

2.'i,57  675,  580 

.S948  854 

§  .3991  044 

I  4028 860 

I  4067  586 

«  4087  860 

14198 583 
i   4215,  4218,  4224 902 
4241  586 
4289 91.5.  927 
i  4290,  4291,  4296,  4303  915 

ll§  4692,4693 678 

i   8701 864 

LAWS. 

1904,  p.  72.  ch.  22 637 

1906,  p.  252,  ch.  24 581 

1906,  p.  820,  ch.  68 677 


MIS80TTBI. 

CONSTITUTION. 

Art  4,  {  28  lAnu.  St 
1906,  p.  185] 520 

Art  9,  {  23  [Ann.  St 
1906,   p.  271] 616 

Art.  12,  {  20  [Ann.  St 
1006,  p.  309] 249 

REVISED  STATUTES  1866. 

Ch.  12,  8  22 60 

Ch.  63,  i  6 50 


1227 

REVISED  STATUTES  1889. 
I  2508 4 

REVISED  STATUTES  1889. 

St  639,  540  [Ann.  St  1906, 

Pjp.  574,  575] 754 

{  575   [Ann.    St   1906.  p. 

601] 529 

I  630   [Ann.    St   1906,   p. 

653] 15 

I  650   [Ann.   St   1906,   p. 

667] 645 

§  690   [Ann.   St   1906,  p. 

700] 3 

i  793  [Ann.  St  106.  p.  757]  13 
S$  856,  857  [Ann.  St.  1906, 

Pl..  Kf)5,  806] 255 

{§   ItOL',    1103    [Ann.     St 

190G.  pp.  938.  943] 1019 

I  1105  [Ann.  St  1906,  p. 

045]   §7,  39 

8§  n<"i,    1107    [Ann.    St 

liXXi,  pp.  046,  959]....  39 
J§  IIOS,    1410    [Ann.    St 

liHX;.  pp.  1111,  11131...  24 
t  1778  [Ann.  St  1906,  p. 

r-'4i!l 679 

i  1788  [Ann.  St   1906,  p. 

12-18] ."     66 

i  21.-.-I  [Ann.   St  1906,  p. 

i:!s.-,l 995 

i  2SC,(  [Ann.  St  1900,  p. 

I'-Tl 141 

i  2s<i7  [Ann.  St  1906,  p. 

lfU9]    903 

S  :js4„s  [Ann.  St  1906,  p. 

in.-)2i    141 

{  .".027  [Ann.  St  1906,  p. 

17;{.S] 764 

i  .3028  [Ann.  St  1906,  p. 

l7.^^l 400 

(  3404  [Ann.  St  1906,  p. 

lo:wi  20 

t  40c,o  [Ann.  St  1906,  p. 

22(IS1  56 

S  41^7  [Ann.  St  1906,  p. 

2240]  33 

i  4U>n  [Ann.  St  1906.  p. 

22.V2]    235,  753 

S  41C.0,    cl.    7    [Ann.    St 

1D(X!,  p.  22531 235 

§  4270   [Ann.   St   1906,  p. 

2:U41   45 

|§  4.{S.!,    43ftt    [Ann.    St 

llHMi.  pp.  2415,  24161...  538 
i  44.32  [Ann.  St  1906,  p. 

24.31]  709 

I  4H.^.2  [Ann.  St  1906,  p. 

2.-20]    538,  767 

I  r,i;r,    [Ann.  St  1906,  p. 

:;2171  753 

Jf  (,7.-.li.  6760.  6781  [Ann. 

St.  1906,  pp.  3327,  3328, 

3.3.34]    979 

I  (!991    [Ann.  St  1906,  p. 

34(181  764 

f  7si«]  [Ann.  St  1906,  p. 

•37.-.OI    24,  754 

§  10.110  [Ann.  St  1906,  p. 

4608] 3 

ANNOTATED  STATUTES 
1906. 

Page    185 620 

Page  271    516 

Page  309 249 

Page  4807 616 

Pages  4832,    4857,    48(17, 

4869 259 

539,  540 754 

575   629 

593   736 

I  698,  602 730 

630 15 

650 645 

690 8 
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<  793  18 

If  856,857 255 

fi  1102,  1103 1019 

{  1105 37,  39 

If  1106,1107 39 

II  1408,  1410 24 

{  1778 979 

S  1788 56 

I  2155 995 

i  2864 141 

{  2867 993 

I  287B 730 

I  3027  764 

}  3028 499 

13404 20 

14060 56 

8  4137  33 

9  4160 235,  753 

{  4270 45 

Sg  4383,  4384 538 

i  4432 709 

i  4652 538,  767 

i  4761  616 

{  4761-6 520 

{  6433 753 

§f  6769,  6760,  6781 979 

i  6991  764 

t  7896 24,  754 

i  10,116 3 

CITY  CHARTERS. 

Kansas,  art  9,  {  20 225 

St.    Louis,  art.    3,    {    26 

[Ann.  St  1906,  p.  4807]  516 
St    Louis,  art.    4,    {    35 

[Anu.  St.  1906,  p.  4832]  259 
St  Louis,  art.  6,  §{  6,  15, 

27,   28   [Ann.    St    1906, 

pp.  4867,  4867,  4869]...  259 

LAWS. 

1905,    p.    133    [Ann.    St 

1906,  i  4761] 616 

1905.  p.  135,  {  5  [Ann.  St 

1906,  i  4761-5] 520 

1907,  p.  238 516 

1907,  p.  239,  S4,  cl.  6. ...  520 

1907,  p.  242,  I  12 520 

1907,  p.  246 516 


TEHNESSEE. 

SHANNON'S  OODB. 
H  4887,  6063,  6074 659 

LAWS. 

1887,  p.  69,  ch.  8,  i  9 658 

1891,  p.  42,  ch.  21.  Amend- 
ed by  Laws  1883,  p.  206, 

ch.  101 669 

1893,  p.  206,  ch.  101 658 


TEXAS. 

CONSTITUTION. 

Art.  1,  t  10 136 

Art  1,  I  15 102 

Art  5,  I  10 102 

Art  8,  Is  1,2 1075 

Art.  16,  {  50 950 

Art  16,  I  51 a* 

CODB  or   CRIMINAL 
PROCEDURE. 

Art  633   92 

Arts.  707-709    808 

Art.  723 1050 

Art  735 92 

Art  762 1060 

Art.  774 308 

Alt  776 299 

Art.  817 939 

PENAL  CODE. 

Arts.  45,  46 1049 

Art  77 68 

Art  402 122 

Arts.  647-649 68 

Art  713    1050 

REVISED  STATUTES  1896. 

Art  624 433 

Art.  789 801 

Art.  794 822 

Art.  973 138 

Art.  1209 136 

Art  1240 138 

Art.  1265 702 

Arts.  1399.  1402 138 


Art  1465,  it  1-4 124 

Art  1689   138 

Art  2802 441 

Art.  2395,  subd.  6 1044 

Art  2397,  subd.  3 133 

Arts.  2672,  2673,  2679. . .  800 

Art  2985 124 

Art.  3268 1038 

Art.  3328 801 

Art  3391 1072 

Art.  3992   433 

Arts.  4560f-'45e0h 430 

Art  4641 801 

Art.  6277 T02 

SATLES'    ANNOTATED 

CIVIL  STATUTES 

1897. 

Arts.  2357,  2369 97 

Art  2396 814 

Art  2780 120 

Art  4684f 447 

CITT  CHARTERS. 
Beaumont  Sp.  Laws  1903, 
p.65,ch.l5,  {86j 960 

SPECIAL  LAWS. 

1899,  p.  147,  ch.  12. 
Amended  by  Laws  1903, 

p.  48,  ch.  15 950 

1903,  p.  48,  ch.  15 950 

1903,  p.  55,  ch.  16,  t  36j. .  950 

LAWa 

1876,  p.  242,  ch.  144.  §  6. .  801 

1881,  p.  12,  ch.  18 801 

1883,  p.  40,  ch.  52 801 

1883,  p.  63,  ch.  67 801 

1887,  p.  80,  ch.  08 801 

1891,  p.  36,  ch.  34 801 

1893,  p.  166,  ch.  110 801 

1897,  p.  85,  ch.  71 801 

1901,  p.  54,  ch.  39 801 

1903,  p.  92,  ch.  67 801 

1903,  p.  183,  ch.  117 345 

1905,  p.  21,  ch.  18 323 

1005,  p.  159,  ch.  103 334 

1006,  p.  217,  ch.  Ill 1075 

1907.  p.  268,  ch.  139... 64,  80 
1807.  p.  610.  ch.  24,  i  5. .  110 


STAY. 

Of   proceedings   pending   appeal,   see   Criminal 

Law,  {  la 
Pending  appeal  or  writ  of  error,  see  Appeal  and 

Error,  {  6. 

STENOGRAPHERS. 

Allowance  of  fees  of  as  costs,  see  Costs,  g  1, 

STIPULATIONS. 

Under  the  facts,  held,  refusal  of  a  court  of 
equity  to  specifically  enforce  a  stipulation  was 
proper.— Coolt  v.  Newby  (Mo.)  272. 


STOCK. 

Corporate  stocit,  see  Corporations,  i  I. 

STOCKHOLDERS. 

Of  corporations,  see  Corporations,  {  2. 

•Potat 


STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  Carriers. 

Mandamus,  see  Mandamus,  {  3. 

Province  of  court  and  jur^  in  general  in  action 

for  injuries  from  operation  of,  see  Trial,  §  6. 
Reception  of  evidence  in  action  for  injuries  from 

operation  of,  see  Trial,  {  3. 


i  1. 


•onatmotloB,     and 


EatabllshiBeiit, 
maintenance. 

Where  one  street  railway  company  leased  its 
line  and  property  to  anotherj  it  would  be  pre- 
sumed, in  the  absence  of  evidence  to  the  con- 
trary, that  municipal  assent  required  by  Const 
art.  12,  i  20  (Ann.  St  1906.  p.  309),  was  ob- 
tained.—Chlanda  V.  St  Louis  Transit  Go.  (Mo.) 
249. 

I  2.     RacnlatloB  and  operation. 

*In  an  action  for  injuries  by  being  struck 
by  a  street  car,  an  instruction  held  erroneous 
as  permitting  recovery,  though  the  accident 
could  not  have  been  avoided  had  the  car  been 
running  at  a  reasonable  rate  of  speed  and  under 
control.— Louisville  Ry.  Co.  t.  Qaar  (Ky.)  1130. 

*In  an  action  for  injuries  to  plaintiCF  by  being 
struck  by  a  street  car,  an  instruction  held  er- 
roneous as  making  defendant  liable  for  the  fail- 

.otated.   See  lyllalms. 
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ure  of  the  condnctor  to  keep  a  lookout  when  his 
duty  did  not  require  him  to  do  so. — Louisville 
Ry.  Co.  V.  Gaar  (.Ky.)  1130. 

•In  an  action  for  injury  to  a  child  on  defend- 
ant's street  railway  track,  instructions  to  be  sSt- 
en  on  new  trial  determined.— LouisTille  By.  Co. 
T.  Gaar  (Ky.)  1130. 

•Though  a  street  car  was  running  too  fast, 
and  was  not  under  reasonable  control,  the  com- 
pany would  not  be  liable  for  injuries  to  plain- 
tiff if  he  came  upon  the  track  In  front  of  the 
car  so  close  to  it  that  a  collision  could  not  have 
been  avoided,  even  if  the  car  had  been  running 
at  a  reasonable  rate  of  speed,  and  was  under 
control.— Louisville  Ry.  Co.  v.  Gaar  (Ky.)  1130. 

In  an  action  against  a  street  railroad  for  In- 
jury to  a  4^  year  old  child,  plaintiff  was  too 
young  to  be  charged  with  contributory  negli- 
gence, and  no  Instruction  upon  that  subject 
should  be  given.— lioulsrille  Ry.  Co.  v.  Gaar 
(Ky.)  1180. 

A  contract  between  two  street  railroad  com- 
lanies  held  a  lease  which  was  effective  to  re- 
ease  a  lessor  from  liability  and  for  torts  com- 
mitted by  the  lessees'  servants  in  the  operation 
of  the  road.— Chlanda  v.  St  Louis  Transit  Co. 
(Mo.)  249. 

In  an  action  for  iniaries  to  a  driver  of  a 
team  sustained  in  a  collision  with  a  street  car, 
an  instruction  held  erroneous  as  ignoring  the 
defense  of  contributory  negligence  and  in  not 
restricting  the  application  of  the  principle 
stated  therein  to  the  doctrine  of  humanitarian 
negligence.— Ross  v.  Metropolitan  St.  Ry.  Co. 
(Mo.  App.)  0. 

*In  an  action  for  injuries  sustained  by  the 
driver  of  a  team  in  a  collision  with  a  street 
car,  a  demurrer  to  plaintiffs  evidence  held  prop- 
erly overruled  as  the  acts  shown  by  plaintiff 
established  defendant's  negligence  as  a  matter 
of  law.— Ross  V.  Metropolitan  St.  Ry.  Co.  (Mo. 
App.)  9. 

An  instruction  in  an  action  for  injuries  caused 
by  a  collision  with  a  street  car  held  contra- 
dictory and  misleading.— Gessner  v.  Metropoli- 
tan St  Ry.  Co.  (Mo.  App.)  30. 

In  an  action  against  a  street  railway  for 
damage  to  plaintiflTs  team,  caused  by  a  colli- 
sion, held,  that  defendant's  motorman  was  not 
guilty  of  negligence.- Hebeler  v.  Metropolitan 
St  By.  Co.  (Mo.  App.)  34. 

STREETS. 

See  Highways;    Municipal  Corporations,  8  10. 
Improvement  of  city  streets,  see  ilunicipal  Cor- 
porations, 8  7. 
In  cities,  see  Municipal  Corporations,  $  4. 

STRIKES. 

Interference  with  the  relation  of  master  and 
servant,  see  Master  and  Servant,  {  13. 

SUBMISSION  OF  CONTROVERSY. 

Equity  held  empowered  to  set  aside  the  sub- 
mission of  a  controversy  under  Rev.  St  1899, 
{  793  (Ann.  St  1006,  p.  767),  for  a  mutual 
mistake  of  the  parties. — ^Peake  v.  Webb  (Mo. 
App.)  13. 

An  agreed  case  stands  for  a  petition,  answer, 
all  the  evidence,  and  a  verdict  returned  to  the 
court— Peake  v.  Webb  (Mo.  App.)  13. 

SUBROGATION. 

'Sureties  of  a  guardian  who  had  paid  judg- 
ments obtained  against  him  by  his  wards  are 


entitled  to  be  subrogated  to  the  rights  of  the 
latter.- Reaves  v.  Coffman  (Ark.)  194. 

SUBSCRIPTIONS. 

Subscription  of  written  instruments,  see  Sig- 
natures. 
To  corporate  stock,  see  Corporations,  if  1,  2. 

SUICIDE. 

As   defense   in    prosecution   for   homicide,    see 
Homicide,  8  11. 

*One  furnishing  another  the  means  to  commit 
suicide  held  to  violate  no  law< — Sanders  v. 
State  (Tex.  Cr.  App.)  68. 

SUIT. 

See  Action. 

SUMMARY  PROCEEDINGS. 

Collection  of  taxes,  see  Taxation,  |  2. 
Recovery  of  possession  by  landlord,  see  Land- 
lord and  Tenant,  {  5. 

SUMMARY  TRIAL 

In  criminal  prosecutions,  see  Criminal  Law,  |  4. 

SUNDAY. 

Exclusion  of,  in  computation  of  time,  see  Time. 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  Appeal  and 
Error,  I  6. 

SUPREME  COURTS. 

See  Courts,  8  4. 

SURETY  COMPANIES. 

See  Principal  and  Surety,  8  1> 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  8  1. 

SURRENDER. 

Of    written    instrument    for   cancellation,    see 
Cancellation  of  Instruments. 

SURVIVAL 

Of  cause  of  action,  see  Abatement  and  Revival, 
81. 

SURVIVING  PARTNERS. 

See  Partnership,  8  3. 

TACKING. 

Successive  possessions,  see  Adverse  Possession. 
8  1. 


•Point  aiiaotBt«d.   See  ayllalma. 
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TAXATION. 

ABacsamenti  foi  manicipal   improyementi,   see 

Manicipal  OorporatioiiB,  H  7,  8. 
Documentaiy  eTidenoe  of  confirmation  of  tax 

sale,  see  Evidence,  {  7. 
Drainage  assessments,  see  Drains,  |  2. 
License  taxes,  see  Licenses,  |  1. 
Of  homestead,  see  Homestead,  {  1. 

8   1.    IdAbUltjr  of  perwnu  and  property! 

Securities  of  a  foreign  life  insurance  company, 
wrongfully  withheld  by  the  State  Treasurer, 
cannot  be  taxed  while  so  withheld  at  the  resi- 
dence of  the  wrongful  custodian. — Board  of 
Conncilmen  of  City  of  Frankfort  v.  Illinois  Life 
Ins.  Co.  (Ky.)  924. 

'Sinking  fund  created  to  liquidate  bonds  is- 
sued to  purchase  waterworks  held  exempt  from 
taxation  under  Const.  8  170. — Commonwealth  y. 
Sinking  Fund  Com'n  of  Lebanon  Waterworks 
Co.  (Ky.)  1128. 

S  S<   OoIIeetlom  *nd  onf  oroomont  *c«tnat 
penons  or  porsomal  property. 

Pardiaser  at  void  tax  sale  Mid  liable  to 
owner  of  property  (or  conversion. — Brocking  v. 
O'Bryan  (Ky.)  631. 

*Tax  sale  of  wife's  property  for  taxes  of  hus- 
band Iteld  void. — Brocking  v.  O'Bryan  (Ky.) 
631. 

'Equity  will  not  enjoin  the  collection  of  a 
tax  because  it  is  excessive,  unless  plaintiff  ten- 
ders the  amount  actually  due.— Porter  v.  R.  J. 
Boyd  Pay.  &  Const.  Co.  (Mo.)  235. 

i   3.    Bale    of   land   for   nonpayment    of 


*A  tax  sale  for  ao  amount  including  costs 
not  warranted  by  the  law  held  void.— Sibly  V. 
Thomas  (Ark.)  210. 

*A  tax  gale  held  void  for  noncompliance  with 
Kirby's  Dig.  g  7086.— Frank  Kendall  Lumber 
Co.  V.  SmiUi  (Ark.)  888. 

Under  the  tax  law  to  enforce  the  state's  lien 
against  specific  real  property  a  statement  of 
the  object  and  general  nature  of  the  petition 
which  omits  the  land  against  which  the  lien  is 
sought  is  insufficient.— Randall  t.  Snyder  (Mo.) 
S29. 

{   4.    Tax  titles. 

*A  tax  deed  held  void  on  its  face.— Harris  ▼. 
Brady  (Ark.)  974. 

TEACHERS. 

See  Schools  and  School  Districts,   {  1- 

TELEGRAPHS  AND  TELEPHONES. 

Partition  of  property  of  telephone  company, 
see  Partition,  |  1. 

Telephone  association  as  partnership,  see  Part- 
nership, g  1. 

Telephone  conversation  as  evidence,  see  Crim- 
inal Law,  i  6. 

Weight  and  sufficiency  of  evidence  in  general 
in  action  for  negligent  transmission  of  tele< 
gram,  see  Evidence,  |  10. 

{    I.   Becnlatlon  and  operation. 

*In  an  action  for  mental  anguish  cansed 
by  delay  of  a  telegram,  whereby  plaintiff  was 
prevented  from  attending  her  mother's  funeral, 
evidence  held  to  make  a  prima  facie  case  that 
plaintiff  could  have  got  there  on  time. — Western 
Union  Telegraph  Co.  v.  Sbofner  (Ark.)  751. 

'Evidence  in  an  action  for  mental  anguish 
from  delay  in  a  telegram  by  which  plaintiff  was 
prevented  from  attending  her  mother's  funeral 
held  sufficient  to  show  that  plaintiff  would  have 
gone  to  the  town  where  the  funeral  was  held, 
and  not  to  the  town  where  her  mother  died. — 


Western  Union  Telegraph  Co.  ▼.  Shofner  (Ark.) 
751. 

A  messam  ddivered  to  a  telegraph  companr 
for  transmission  Held  to  charge  company  with 
notice  of  damages  which  might  result  from  neg- 
ligence In  handling  it.— Western  Union  Tele- 
graph Ck>.  ▼.  Shofner  (Ark.)  761. 

*In  an  action  against  a  telegraph  company  for 
mental  anguish  resulting  from  the  negligent 
transmission  of  a  message,  question  of  plain- 
tifTs  diligence  held  for  the  jury. — ^Western  Union 
TeL   Co.  V.  Taylor  (Ky.)  844. 

'Facts  held  to  show  a  cause  of  action  against 
a  telephone  company  for  delaying  transmiasion 
of  money,  sent  to  prepare  plaintiff's  daughter's 
remains  for  transportation.— Cumberland  Tele- 
phone &  Telegraph  Co.  v.  Quigley  (Ky.)  897. 

Facts  held  not  to  relieve  a  telephone  company 
from  liability  for  negligently  delaying  transmift- 
sion  of  money,  sent  oy  plaintiff  for  use  in  pre- 
paring his  daughter's  remains  for  transporta- 
tion.—Cumberland  Telephone  Se  Telegraph  Go. 
V.  Quigley  (Ky.)  897. 

'Elements  of  damages  recoverable  against  a 
telephone  company  for  delay  in  transmitting 
money,  sent  for  use  in  preparing  remains  for 
transportation,  stated. — Cumberland  Telephone 
&  Telegraph  Co.  v.  Quigley  (Ky.)  897. 

'Two  hundred  dollars  held  not  excessive  recov- 
ery against  a  telephone  company  for  negligently 
delaying  transmission  of  money,  sent  for  use  in 
preparing  the  sender's  daughter's  remains  for 
transportation. — Cumberland  Telephone  &  Tel- 
egmph  Co.  v.  Quigley  (Ky.)  897. 

It  is  essential  to  a  recovery  for  the  failore  of  a 
telegraph  company  to  deliver  a  message  calling 
a  physician  to  attend  the  sender's  son  that  plain- 
tiff show  that,  had  the  message  been  promptly 
delivered,  the  physician  would  have  come  in 
response  thereto. — Slaughter  v.  Western  Union 
Tel.  Co.  (Tex.  Civ.  App.)  688. 

In  an  action  against  a  telegraph  company  for 
failing  to  deliver  a  message  to  a  physician,  evi- 
dence of  the  whereabouts  of  the  physician  the 
day  following  the  sending  of  the  telegram  held 
immaterial  in  view  of  other  evidence. — Slaugh- 
ter V.  Western  Union  Tel.  Co.  (Tex.  Civ.  App.) 
688. 

In  an  action  against  a  telegraph  company  for 
failing  to  deliver  a  message  calling  a  nhysician 
to  attend  the  sender's  son,  evidence  Aeid  not  to 
show  that,  had  the  telegram  been  promptly 
delivered,  the  physician  would  have  come. — 
Slaughter  v.  Western  Union  Tel.  Co.  (Tex.  Civ. 
Appj688. 

TENANCY  IN  COMMON. 

8   1.   Blshta   and    liabilities    of   ee-ten- 
ants  as  to  third  persons. 

'Where  land  is  conveyed  to  a  woman  and  her 
infant  children,  she  may  create  a  lien  thereon 
affecting  her  interest,  but  not  the  interests  of 
the  minors. — Leavell  v.  Carter  (Ky.)  1118. 


TESTAMENT. 


See  Wills. 


TESTAMENTARY  CAPACITY. 

See  Wills,  |  2. 

TESTAMENTARY  POWERS. 

Construction  and  execution,  see  Powers,  I  1. 
Restrictions  on  power  to  devise  or  bequeath,  see 
Wills,  8  1. 


'Point  annotated.    See  sylUAn*. 
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See  Larceny. 


THEFT. 


THREATS. 


Sj  parties  to  homicide,  see  Homicide,  {§  4,  6. 
Elarniless  error  in  prosecution  for,  see  Crim- 
inal Law,  {  20. 

TICKETS. 

For  carriage  ot  passengers,  see  Carriers,  {  5. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

For  application  to  sell  property  of  decedent,  see 
Ezecators  and  Admimstrators,  {  4. 

For  performance  of  contract  for  sale  of  stand- 
ing timber,  see  Logs  and  Logging. 

For  recording  chattel  mortgage,  see  Chattel 
Mortgages,  |  1. 

•In  computing  time  within  which  an  act 
must  t>e  done,  Sundays  will  not,  as  a  general 
rule,  be  counted. — Porter  v.  K.  J.  Boyd  Pav.  & 
Const.  Co.  (Mo.)  233. 

•Where  an  insurance  policy  required  the  pay- 
ment of  premiums  on  October  1st,  but  allowed 
an  extension  of  SO  days,  that  day  falling  on 
Sunday,  the  30-day  extension  held  to  begin  to 
run  at  midnight  on  October  Ist,  and  the  policy 
was  forfeited  before  insured's  death  <»  No- 
vember Ist.— JBtna  Life  Ins.  Co.,  of  Hartford, 
Conn.,  T.  Wimberly  (Tex.)  1038. 

TITLE 

Abandonment  as  affecting   title,   see  Abandon- 
ment. 
Color  of  title,  see  Adverse  Possession. 
Dedication  as  affecting  title,  see  Dedication,  {  2. 
Of  statutes,  see  Statutes,  |  2. 
Removal  of  cloud,  see  Quieting  Title. 
Tax  titles,  see   Taxation,  I  4. 
Title  of  lessor,  see  Landlord  and  Tenant,  |  2. 
Title  to  sustain  replevin,  see  Replevin,  {  1. 

TOOLS. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,  {4. 

TORTS. 

Causing  death,  see  Death,  {  1. 

Contribution  between  tort-feasors,  see  Contribu- 
tion. 

Right  of  action  for  between  husband  and  wife, 
see  Husband  and  Wife,  §  5. 

Liabilitiei  of  particular  claue*  of  pertont. 
See  Municipal  Corporations,  J  10. 
Agents,  see  Principal  and  Agent,  {  2. 
Employes,  see  Master  and  Servant,  i  12. 

Particular  torU. 
See   Assault   and   Battery,   {   1 ;     Conspiracy ; 
Forcible  Entry  and  Detainer,  |  1;    Fraud; 
Libel   and    Slander;     Negligence;    Nuisance; 
Trespass ;   Trover  and  Conversion. 

Remedies  for  tort». 
See  Trespass,  {  2 ;   Trover  and  Conversion,  |  2. 
Measure  of  damages,  see  Damages,  §  3. 

'Third  persons  are  answerable  for  keeping 
a  man  out  of  employment  when  the  means  em- 


ployed to  do  so  are  onlawfal.— -Carter  ▼.  Oster 
(Mo.  App.)  996. 

Certain  acts  held  to  constitute  an  interference 
with  a  laborer's  employment  within  Rev.  St. 
1899,  {  2155  (Ann.  St  1906,  p.  1385).-Carter 
V.  Oster  (Mo.  App.)  996. 

TOWNS. 

See  Counties;  Municipal  Corporations;  Schools 
and  School  Districts,  |  1. 

TRADE  UNIONS. 

Assessment  of  damages  in  action  against,  see 
Damages,  {  6. 

Interference  with  relation  of  master  and  serv- 
ant, see  Master  and  Servant,  {  13. 

TRANSCRIPTS. 

As  evidence,  see  Evid«ice,  {  7. 
Of  record  for  purpose  of  review,  see  Criminal 
Law,  i  19. 

TRANSITORY  ACTIONS. 

See  Venue,  |  1. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

Care  as  to  trespassers,  see  Negligence  8  1. 
Ejection  of  trespasser,  see  Carriers,  f  10. 
Injuries  to  trespassers,  see  Railroads,  (  8. 
To  the  person,  see  Assault  and  Battery,  |  1. 

(   1.    Aets  oonstltntlas  trespass  and  lla- 
bUity  therefor. 

'Throwing  stone  or  soil  on  the  property  of 
another  as  a  result  of  blasting  amounts  to  an 
actual  trespass  even  in  the  absence  of  negli- 
gence.— Blackford  ▼.  Heman  Const.  Co.  (Mo. 
App.)  287. 

{  2.    Actions. 

Evidence  in  an  action  for  cutting  and  remov- 
ing timber  held  to  support  the  award  of  dam- 
ages.—Doniphan  Lumber  Co.  v.  Case  (Ark.)  208. 

8   3.    OximljtBl  respoaallilUtj. 

*On  a  trial  for  cutting  trees  on  the  land  of 
prosecutor,  the  failure  to  charge  the  substance 
of  Pen,  Code,  arts.  45,  46,  held  reversible  error. 
—Thomas  v.  State  (Tex.  Cr.  App.)  1049. 

TRESPASS  TO  TRY  TITLL 

See  Ejectment. 

Instructions  on   insanity,   see    Insane   Persons, 

8  1. 
Review  of  discretionary  rulings,  see  Appeal  and 
Error,  |  16. 

S   1.    Prooeedlncs. 

In  trespass  to  try  title,  where  defendants 
claimed  under  a  deed  from  T.,  executed  under 
a  power  of  attorney  from  the  owner,  and  the 
deed  recited  a  leasehold  to  T.  and  a  subsequent 
conveyance  to  his  principal,  as  well  as  the 
power  of  attorney,  the  lease  to  T.  was  proper^ 
admitted  to  explain  the  transaction  between  T. 
and  his  principal. — Neill  v.  Kleiber  (Tex.  Civ. 
App.)  694. 

A  plea  of  improvements  in  trespass  to  try  title 
Iteld  insufficient  under  Rev.  St.  1806,  art  5277 
— Kaack  v.  Stanton  (Tex.  Civ.  App.)  702. 

*Pwtat  aaaotatad.   Boo  syllabus. 
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An  inatmctlon  In  trespass  to  try  title  Iteld  not 
erroneous  as  tending  to  lead  the  jury  to  believe 
that,  if  plaintiff  was  once  adjudged  insane,  he 
was  necessarily  insane  at  the  time  of  the  trial. 
— Kaack  t.  Stanton  (Tex.  Civ.  App.)  T02. 

In  trespass  to  try  title  held  not  error  to  re- 
reive  the  verdict,  ou  the  theory  that  it  failed  to 
find  whether  plaintlfC  was  insane  when  certain 
possession  was  taken. — Kaack  v.  Stanton  (Tex. 
Civ.  App.)  702. 

TRIAL 

See  New  Trial ;   Witnesses. 

Assignment  of  errors  to  instructions,  see  Appeal 
and  Error,  |  8. 

Contributory  negligence  of  passenger  as  ques- 
tion for  Jury,  see  Carriers,  i  9. 

Damages  as  question  for  Jury,  see  Damages,  |  6. 

Disputed  ciauns  against  estate  of  decedent,  see 
Execators  and  Administrators,  |  3. 

Existence  of  boundary  as  question  for  jury,  see 
Boundaries,  |  2. 

Harmless  error  in  instructions,  see  Appeal  and 
Error,  {  21. 

Instructions  as  to  contributory  negligence  of 
passenger,  see  Carriers,  |  9. 

Instructions  as  to  payment,  see  Payment,  i  2. 

Parties  entitled  to  allege  error  in  hiBtructions, 
see  Appeal  and  Error,  I  13. 

Presentation  of  rulings  in  appeal  record  for 
purpose  of  review,  see  Appeal  and  Error,  {  7. 

Presumptions  on  appeal  as  to  instructions,  see 
Appeal  and  Error,  S  14. 

Trespass  to  try  title  to  real  property,  see  Tree- 
pass  to  Try  Title. 

Procecdinffi  incident  to  triaU. 
See  CV>ntinuance. 
EntiT   of  judgment  after  trial   of  iasoes,   see 

Judgment,  13. 
Right  to  trial  by  jury,  see  Jury,  !  1. 
Summoning  and  impaneling  jury,  see  Jury,  §  2. 

Triat  of  action*  hp  or  againtt  partioular  olaitet 

of  pertont. 
See  Master  and  Servant,  S  II- 

Trial  of  partioular  civil  actiont  or  proceedings. 

See  Ejectment,  |  3;  Fraud,  {  2;  Libel  and 
Slander,  {  3;  Negligence,  g  4;  Trespass  to 
Try  Title,  {  1. 

For  breach  of  contract,  see  Contracts,  |  4. 

For  causing  death,  see  Death,  g  1. 

For  compensation  of  attorney,  see  Attorney  and 
Client,  g  4. 

For  damages  from  nuisance,  see  Nuisance,  g  1. 

For  death  caused  by  operation  of  railroad,  see 
Railroads,  |§  7,  9. 

For  injuries  from  flowage,  see  Waters  and  Wa- 
ter (Jourses,  g  2. 

For  negligent  transmission  of  telegram,  see  Tel- 
egraphs and  Telephones,  g  1. 

For  personal  injuries,  see  Carriers,  g  8;  Mas- 
ter and  Servant,  g  11 ;  Railroads,  g  7 ;  Street 
Railroads,  g  2. 

For  price  ot  goods  sold,  see  Sales,  g  6. 

On  insurance  policy,  see  Insurance,  g  9. 

On  note,  see  Bills  and  Notes,  g  6. 

Probate  proceedings,  see  Wills,  g  4. 

To  establish  drain,  see  Drains,  g  1. 

Trial  of  criminal  protecutions. 
See  Conspiracy,  J  2 ;    Criminal  Law,  gg  7-14 ; 

Homicide,  gg  10-13;   Larceny,  |  2;   Trespass, 

g3. 
For  offense  against  liquor  law,  see  Intoxicating 

Liquors,  g  4. 

g   1.    Notlee    of    trial    aad    prellmlaary 
proeeedlnca. 

Under  the  facts,  submission  of  a  suit  to  en- 
join defendant  from  destroying  a  boundary 
fence  held  not  improper,  though  defendant  had 


failed  to  take  his  proof.— Adams  ▼.  Mineral  De» 
velopment  Co.   (Ky.)  624. 

g  8.    Gonrse  and  eondnet  of  trial  in  geB* 
oral. 

*Under  the  facts,  held  improper  to  refuse  de- 
fendant an  adjournment  during  the  noon  hour, 
asked  on  account  of  the  nonurival  of  deposi- 
tions constituting  its  case. — Sun  Ins.  Office  v. 
Stegar  (Ky.)  0^. 

A  trial  judge's  remark,  on  objection  to  a  wit- 
ness' qualification,  held  not  erroneous  as  an  ex- 
pression of  opinion  as  to  whether  the  witness 
could  determine  as  to  plaintifTs  sanity.— Kaack 
V.  Stanton  (Tex.  Civ.  App.)  702. 

g   3.    Hooeptlon  of  evidejioe. 

*A  motion  to  exclude  all  of  a  witness'  testi- 
mony is  properly  overruled  where  part  of  the 
testimony  is  competent. — Tliylor  v.  McClintock 
(Ark.)  405. 

It  is  not  proper  to  ask  a  witness  an  incompe- 
tent question  as  preliminary  to  one  that  is  com- 
petent—Taylor V.  McClintock  (Ark.)  406. 

*  A  general  objection  to  testimony,  only  a  part 
of  which  is  incompetent,  held  insufficient. — St. 
Louis,  I.  M.  &  S.  R.  C!o.  v.  Taylor  (Ark.)  745. 

*The  allowance  on  rebuttal  of  testimony  not 
proper  on  rebuttal  is  within  the  trial  court's 
sound  discretion. — Kansas  City  Southern  Ry. 
0>.  T.   Henrie  (Ark.)  967. 

*A  trial  court's  discretion  as  to  the  admis- 
sion of  belated  testimony  is  judicial,  and  not 
arbitrary.— Sun  Ins.  Office  v.  Stegar  (Ky.)  922. 

'Refusal  to  allow  reading  of  depositions  after 
the  argument  had  commenced  held  improper. — 
Sun  Ins.  Office  v.  Stegar  (Ky.)  922. 

•In  an  action  for  injuries  by  being  struck  by 
a  street  car,  plaintiff  should  introduce  as  evi- 
dence in  chief  testimony  as  to  the  distance  in 
which  the  car  could  have  been  stopped  before 
striking  him.— Louisville  Ry.  Co.  v.  Gaar  (Ky.) 
1130. 

In  libel  certain  evidence  held  not  competent  in 
rebuttal.— Flowers  v.  Smith  (Mo.)  499. 

'Objections  to  evidence  in  assault  and  bat- 
tery, elicited  on  a  question  showing  that  the  an- 
swer would  be  incompetent,  held  made  too  late. 
—Stewart  v.  Watson  (Mo.  App.)  762. 

In  an  action  against  carriers  for  injurjr  to  a 
live  stock  shipment,  the  admission  of  testimony 
held  not  error  as  against  the  objection  made. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Rich 
(Tex.  Civ.  App.)  114. 

Admission  of  defendant  in  _  an  action  on  a 
contract  for  the  sale  of  machinery  held  not  to 
preclude  a  recovery  for  plaintiff's  failure  to  ship 
the  machinery  within  the  time  contracted  for. — 
Berry  Bros.  v.  Fairbanks,  Morse  &  Co.  (Tex. 
Civ.  App.)  427. 

An  admission  by  a  defendant  entered  under 
district  and  conn^  courts  rule  31  (67  S.  W. 
xxiii)  held  to  relieve  plaintiff  of  the  obligation 
of  proving  his  case  and  to  allow  a  recovery  to 
the  extent  of  the  claim  pleaded.— Berry  Bros.  v. 
Fairbanks,  Morse  &  Co.  (Tex.  Civ.  App.)  427. 

g  4.    Axgnmenta  and  oondnot  of  eovnael. 

•The  statement,  in  argument  of  counsel,  of 
material  facts  not  in  evidence  is  reversible  error, 
as  evidence  cannot  be  presented  in  the  form  of 
argument— Boone  v.  Holder  (Ark.)  1081. 

•In  an  action  for  alienation  of  affections, 
statements  by  defendant's  counsel  in  argument 
held  prejudicial  error.- Boone  v.  Holder  (Ark.> 
1081. 

•Defendant  held  not  prejudiced  by  plaintitfa 
counsel's  argument  outside  the  record. — Cum- 
berland Telephone  &,  Telegraph  Co.  v.  Quigley 
(Ky.)   897. 
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It  is  Improper  for  counsel  for  a  party  to  refer 
!n  his  argument  in  a  disparaging  way  to  the 
fact  that  the  adverse  ^arty  made  use  of  his  an- 
gaestioned  right  to  object  to  certain  testimony. 
—Ivy  V.  Ivy  (Tex.  Civ.  App.)  110. 

I  6.     Taking  osae  or  qvaatloii  from  Jury. 

•It  is  for  the  jury  to  settle  conflicts  in  testi- 
mony as  to  physical,  as  well  as  other,  focts. — 
Kansas  City  Southern  Ry.  Co.  v.  Henrie  (Ark.) 
967. 

'Where  the  proof  is  such  that  the  jury  would 
be  bound  to  find  a  verdict  for  defendant,  a  ver- 
dict for  it  is  properly  directed. — Sinclair's  Adm'r 
V.  Illinois  Cent  R.  Co.  (Ky.)  910. 

•Where  there  is  evidence  tending  to  support 
plaintiffs  claim,  it  is  error  to  direct  a  verdict 
for  defendant. — Stevens  v.  Stevens  (Mo.  App.) 
86. 

•The  trial  court  should  not  direct  a  verdict 
for  defendant  unlpss  under  the  evidence  no  other 
verdict  could  be  rendered  as  a  matter  of  law. — 
Walker  v.  Texas  &  N.  O.  R.  Co.  (Tex.  Civ. 
App.)  430. 

I   6.    batraotloiu   to   iiurx— Provlnoe    of 
eoort  and  ivej  In  coneral. 

•Instructions  assuming  facts  to  exist  are  im- 
proper, where  the  existence  of  such  facta  are 
jury  questions. — Bryant  Lumber  Co.  v.  Stast- 
ney  (Ark.)  740. 

An  instruction  held  not  objectionable  as  char- 
ging as  a  fact  that  plaintiff  was  in  the  exercise 
of  ordinary  care. — Louisville  Sc  N.  R.  Co.  v. 
Carter  (Ky.)  904. 

•An  instruction  held  not  erroneous  as  assum- 
ing the  existence  of  a  contract  for  the  breach  of 
which  suit  was  brought. — Hollerbacb  &  May 
Contract  Co.  v.  Wilkins  (Ky.)  112& 

•An  instruction  assuming  as  true  a  fact  prov- 
en by  the  nncontroverted  evidence  was  not  er- 
roneous.—Orcutt  V.  Century  Bldg.  Co.  (Mo.) 
K32. 

•An  instruction  in  an  action  for  injuries  caus- 
ed by  a  collision  with  a  street  car  held  erroneous 
as  assuming  defendant's  negligence.— Gessner  v. 
Metropolitan  St.  Ry.  Co.  (Mo.  App.)  30. 

•The  mere  indorsement  on  a  note,  directing 
payment  to  the  payee's  husband,  was  not  suffi- 
cient evidence  that  she  made  it,  and,  where  the 
uncontradicted  evidence  was  tiiat  she  did  not 
make  or  authorize  the  indorsement,  the  court 
should  have  assumed  the  fact  as  so  proven  in 
charging  the  jury. — McMahon  v.  Welsh  (Mo. 
App.)  43. 

•A  requested  charge  in  an  action  against  a 
city  for  an  assault  held  properly  refused,  as 
submitting  a  question  of  law  to  the  jury.— 
Barrce  v.  City  of  Cape  Girardeau  (Mo.  App.) 
724. 

•An  instruction,  in  an  action  against  a  rail- 
way company  for  injuring  a  pedestrian,  held 
not  objectionable  as  a  charge  on  the  weight  of 
the  evidence.— Gulf.  C.  &  S.  F.  Ky.  Co.  v.  Cole- 
man (Tex.  Civ.  App.)  690. 

•In  a  personal  injury  action  against  the  rail- 
road company  by  a  switchman,  there  being  evi- 
dence that  plaintiff  did  not  go  between  the 
cars  while  they  were  in  motion,  charges,  based 
on  the  assumption  that  the  uncontroverted  evi- 
dence showed  the  contrary,  were  properly  re- 
fused.—Texas  &  N.  O.  R.  Co.  V.  Powell  (Tex. 
Civ.  App.)  697. 

I   7.    —  NeoesaltT    aad    anbjeet-aiatter 
of  InatmotioM. 

•Each  party  has  the  right  to  have  the  theory 
of  the  case  he  contends  for,  and  which  he  has 
adduced  evidence  to  support,  submitted  to  the 
iiiT^  upon  proper  instructions,  unless  the  court 
in  its  general  charge  has  declared  the  law  so 


that  the  respective  contentions  may  be  pre- 
sented in  argument  to  the  jury  without  unfair- 
ness or  prejudice  to  either  party. — Taylor  v. 
McClintock  (Ark.)  405. 

•Where  statements  are  made  in  argument  of 
matters  material  to  the  issues,  which  are  not  in 
evidence,  the  trial  court  should  admonish  coun- 
sel that  the  statement  is  improper,  and  direct 
the  jury  to  disregard  it. — Boone  v.  Holder  (Ark.) 
1081. 

•Where  the  jury  were  practically  told  what 
facts  would  constitute  negligence,  held,  that  a 
definition  of  the  term  was  not  necessary. — Land- 
rum  V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
1000. 

i  8.     —  Form,     reanliitea,     and     inffi- 
deaoy. 

•Undue  prominence  should  not  be  given  in 
the  instructions  to  any  single  fact, — Bennett 
V.  Knott  (Ky.)  849. 

•An  instruction  is  properly  refused  which  re- 
states the  measure  of  damages.— Sires  v.  Clark 
(Mo.  App.)  528. 

•A  requested  charge  held  properly  refused  as 
singling  out  certain  facts. — I^narum  v.  St.  Lou- 
is &  S.  F.  R.  Co.  (Mo.  App.)  1000. 

•An  instruction  in  an  action  for  negligent  in- 
jury, directing  the  jury  to  adopt  as  their  ver- 
dict the  lowest  estimate  of  plaintiff's  damages 
made  by  any  of  the  witnesses,  was  erroneous  as 
being  on  the  weight  of  the  evidence. — Missouri, 
K.  &  T.  By.  Co.  of  Texas  v.  Rich  (Tex.  Civ. 
App.)  114. 

•An  instruction  in  trespass  to  try  title, 
brought  on  behalf  of  an  insane  person,  that  one 
is  deemed  to  be  insane  when  unable  to  transact 
the  ordinary  affairs  of  life,  to  understand  their 
nature  and  effect,  and  exercise  his  will  respect- 
ing them,  was  not  on  the  weight  of  the  evi- 
dence.—Kaack  v.  Stanton  (Tex.  Civ.  App.) 
702. 

i  9.    —  ApplieablUty  to  pleadlasa  and 
evldeaee. 

•Instructions  should  be  confined  to  the  issues. 
—Taylor  v.  McClintock  (Ark.)  405. 

•Instructions  embodying  general  statements 
of  law  are  improper. — Bryant  Lumber  Co.  v. 
Stastney  (Ark.)  740. 

•In  replevin  by  a  chattel  mortgagee,  an  in- 
struction held  erroneous  as  ignoring  evidence 
and  taking  an  issue  from  the  jury.— Doyle  & 
Booth  V.  Kavanaugh  (Ark.)  889. 

•Issues  submitted  to  a  jury  must  be  confined 
to  those  supported  by  testimony. — Arkansas 
Cent.  R.  Co.  v.  Workman  (Ark.)  1082. 

•Where,  in  an  ejectment,  plaintiff  gave  no 
evidence  in  support  of  his  claim  of  adverse  pos- 
session, it  was  error  to  submit  bis  right  to  re- 
cover under  title  acquired  by  adverse  posses- 
slon.- Hightower  v.  Borden  (Ky.)  675. 

An  instruction  in  an  action  against  a  railway 
company  for  killing  one  on  its  track,  unsup- 
ported by  evidence,  held  error.— Louisville  &  N. 
R.  Co.  V.  Veach's  Adm'r  (Ky.)  869. 

•An  instruction  in  an  action  for  the  death 
of  a  person  struck  by  a  train  held  erroneous, 
in  view  of  the  evidence. — Illinois  Cent.  R.  Co. 
V.  France's  Adm'x  (Ky.)  929. 

•In  an  action  on  a  premium  note,  an  instruc- 
tion held  erroneous  as  inapplicable  to  the  plead- 
ings.—Sympson  V.  Bell  (Ky.)  1133. 

•An  instruction  failing  to  give  any  statement 
of  facts  from  the  evidence  on  which  a  verdict 
for  defendant  could  be  found  was  not  erroneous, 
where  no  such  facts  were  disclosed  by  the  evi- 
dence.—Brown  V.  Globe  Printing  Co.  (Mo.)  462. 


112  S.W.— 78 


•Point  annotated.   8oe  ayllalma. 


Digitized  by 


Google 


1234 


112  SOUTHWESTERN  BBPOBTEB. 


*0n  a  trial  tor  libel  based  on  a  publication 
not  privileged,  an  instruction  ignoring  the  de- 
fense ot  privilege  is  not  erroneous. — ^Brown  v. 
Publishers:    George  Knapp  &  Co.  (Mo.)  474. 

♦Instruction  on  contributory  negligence  held 
justified  in  an  action  by  a  passenger  against 
a  carrier. — Gerhart  v.  Metropolitan  St.  Ry.  Oo. 
(Mo   App.)  12. 

*An  instruction  held  erroneous  as  outside  the 
issue  presented  by  the  pleading. — ^Kellogg  v. 
City  of  Kirksville  (Mo.  App.)  296. 

*In  an  action  against  a  city  for  an  assault 
committed  by  an  individual  holding  the  posi- 
tions of  street  commissioner  and  police  officer, 
an  instruction  held,  properly  refused  because  of 
the  want  of  evidence  on  which  to  predicate  it. 
— Barree  v.  City  of  Cape  Girardeau  (Mo.  App.) 
724. 

*In  an  action  against  a  carrier  for  damages  to 
cattle  in  transit,  an  instruction  submitting  a 
certain  issue  held  erroneous  under  the  evidence. 
—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Harrington 
(Tex.  Civ.  App.)  100. 

*A  requested  instruction,  expressly  excluding 
consideration  of  evidence  and  assuming  facts 
contrary  to  evidence,  is  properly  refused. — Tex- 
as &  G.  Ry.  Co.  V.  First  Nat.  Bank  of  Carth- 
age (Tex.  Civ.  App.)  589. 

*Id  an  action  by  a  servant  for  injuries  sus- 
tained by  the  negligence  of  defendant's  en- 
gineer in  moving  cars  without  signal  or  warn- 
ing, charges  upon  defendant's  liability  for  the 
condition  of  the  car,  or  upon  plaintifTa  assump- 
tion of  risk  from  defects  therein,  were  propc 
refused.— Texas  &  N.  O.  R.  Co.  v.  Powell  (Tex. 
Civ.  App.)  697. 

*In  a  personal  injury  action  by  a  switchman 
against  the  railroad  company,  the  evidence 
showing  no  violation  of  the  company's  rules  by 
plaintiff,  a  charge  as  to  the  effect  of  the  viola- 
tion of  sach  rules,  and  of  a  waiver  of  the  rules 
by  the  company,  was  error. — Texas  &  N.  O.  R. 
Co.  v.  Powell  (Tex.  Civ.  App.)  697. 

•Refusal  of  a  charge  that  if  the  water  was 
diverted  by  a  ditch  cut  by  another,  defendant 
was  not  liable  for  flooding  plaintiff's  lands,  hfld 
not  erroneously  refused,  where  the  evidence  fail- 
ed to  show  that  any  injuir  resulted  from  the 
ditch.— Missouri,  K.  &  T.  By.  Co.  of  Texas  v. 
Hagler  (Tex.  Civ.  App.)  783. 

•Certain  objection  to  instruction  in  an  action 
against  a  carrier  for  injury  to  plaintiff's  wife 
held  not  sustainable  where  the  evidence  did  not 
raise  a  certain  issue. — Texas  &  P.  Ry.  Co.  v. 
Boleman  (Tex.  Civ.  App.)  805. 

§  10.  — —  Reqaeata  for  Inatziietlona. 

•Instructions  covered  by  those  given  are  prop- 
erly refused. — McDonoogh  v.  Williams  (Ark.) 
164;  Shafstail  v.  Downey  (Ark.)  176;  Chicjigo, 
R.  I.  &  P.  Ry.  Co.  V.  Lannon  (Ark.)  177; 
Taylor  V.  McClintock  (Ark.)  405;  Brown  v. 
Globe  Printing  Co.  (Mo.)  462;  Gulf,  C.  &  S. 
F.  Ry.  0>.  V.  Coleman  (Tex.  Civ.  App.)  690; 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Hogler 
(Tex.  Civ.  App.)  783 ;  Galveston.  H.  &  N.  Ry. 
Co.  V.  Olds  (Tex.  Civ.  App.)  787. 

♦Where,  in  an  action  for  injury  to  a  passen- 
ger while  boarding  a  train,  the  main  charge  cor- 
rectly stated  the  relative  duty  of  carrier  and 
passenger,  the  refusal  to  charge  on  contribu- 
tory negligence  was  not  erroneous. — St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Stell  (Ark.)  876. 

•It  is  not  reversible  error  to  fail  to  Instruct 
on  a  point  where  no  instruction  is  requested. 
— Swann-Day  Lumber  Co.  v.  Thomas  (Ky.) 
907;    Brown  v.  Globe  Printing  Co.  (Mo.)  462. 

•Where  an  instruction  given  by  the  court  is 
not  misleading,  a  party  desiring  a  more  pointed 
instruction  must  request  it— Brown  v.  Globe 
Printing  Co.  (Mo.)  462. 


•Any  instruction  incorrect  in  any  particular 
or  covered  by  instructions  given  is  properly 
refused.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Kennedy  (Tex.  Civ.  App.)  339. 

*A  party  desiring  a  more  complete  instruc- 
tion on  a  given  subject  should  request  it.— 
Kaack  ▼.  Stanton  (Tex.  Civ.  App.)  702. 

•Where  the  court  correctly  charged  as  to  neg- 
ligence of  a  railroad  company,  the  refusal  to 
give  a  requested  charge  on  the  same  subject 
held  not  erroneous.- Galveston,  H.  &  N.  By. 
Co.  V.  Olds  (Tex.  Civ.  App.)  787. 

$11.  — —   Objeotloai  and  ezoeptioas. 

•By  confining  an  objection  to  an  instruction 
to  a  specific  ground  one  waives  all  other  ob- 
jections.—St.  LouiB,  I.  M.  &  S.  Ry.  Co.  v.  Rich- 
ardson (Ark.)  212. 

General  objection  held  insufficient  to  readi  er- 
ror in  instructions. — Pettos  &  Buford  v.  Kerr 
(Ark.)  886. 

$12.  —  Oonatraotlom  aad  operatioa. 

•Instructions  in  a  case  should  be  considered 
as  a  whole.— Taylor  v.  McClintock  (Ark.)  405. 

•Where  each  of  the  instructions  clearly  state 
the  law,  and,  when  considered  together,  present 
every  proper  view  of  the  facts,  and  are  not  in 
conflict,  there  is  no  error  in  presenting  them 
separately. — St.  Louis  Southwestern  Ry.  0>.  t. 
Leder  Bros.  (Ark.)  744. 

•In  an  action  for  the  failure  of  a  carrier  to 
furnish  cars  for  the  shipment  of  freight,  in- 
structions held  not  in  conflict. — St.  Louis  South- 
western Ry.  Co.  V,  Leder  Bros.  (Ark.)  744. 

•If  instructions  in  an  action  for  injuries  to 
a  servant  were  misleading,  held  any  error  was 
removed  by  another  instruction. — Pettus  &  Bu- 
ford V.  Kerr  (Ark.)  886. 

•Instruction  held  not  capable  of 'being  under- 
stood that  servant  could  not  be  guilty  of  con- 
tributory negligence,  in  view  of  another  instruc- 
tion  given.— Pettus   &,  Buford  v.   Kerr   (Ark.) 

886. 

•An  erroneous  instruction  is  not  cured  by  an- 
other correct  instruction. — Doyle  &  Booth  v. 
Kavanaugh  (Ark.)  889. 

•An  instruction  in  an  action  for  the  death  of 
a  person  struck  by  a  train  held  not  erroneous 
for  failing  to  state  that  decedent's  contributory 
negligence  would  defeat  a  recovery,  in  view  of 
the  other  instructions.- Illinois  Cent  B.  Co.  y. 
France's  Adm'x  (Ky.)  029. 

•Instructions,  fairly  presenting  the  issues 
when  taken  as  a  whole,  held  sufficient — ^Brown 
T.  Globe  Printing  Co.  (Mo.)  462. 

•Where  the  instructions  when  read  together 
cover  the  entire  case  and  require  the  jury  to 
find  all  the  facts  essential  to  a  recovery,  they 
are  not  objectionable  in  that  each  undertakes  to 
cover  the  entire  case  but  erroneously  omits  some, 
essential  fact— Orcutt  v.  Century  Bldg.  Co. 
(Mo.)  532. 

•Where  the  instructions  of  the  successful  par- 
ty state  an  erroneous  rule,  and  those  of  the  de- 
feated party  state  the  rule  correctly,  the  latter 
.should  not  be  considered  as  curative  of  the 
former.— Ross  t.  Metropolitan  St  Ry.  Co.  (Mo. 
App.)  9. 

•No  fault  can  be  found  with  a  charge  which 
as  a  whole  correctly  instructs  the  jury.— Yoang 
r.  Lanznar  (Mo.  App.)  17. 

•In  an  action  for  the  death  of  a  child  struck 
by  a  train,  the  defect  In  one  instruction  held 
not  cured  by  another. — Galveston.  H.  &  N.  Ry. 
Co.  V.  Olds  (Tex.  Civ.  App.)   787. 

•All  the  instmctions  must  be  considered,  and 
each  of  its  parts  construed,  in  connection  with 
all  its  other  parts.— Oalveston,  H.  &  N.  Ry.  Co. 
V.  Olds  (Tex.  Civ.  App.)  787. 


*Polnt  ajmotated.    8«e  ayllabiia. 
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*If  the  U8e  of  a  certain  word  in  an  action 
against  a  carrier  for  injur;  to  plaintiff's  wife 
did  not  furnish  a  proper  guide  to  determine  the 
degree  of  violence  in  a  coupling  which  would 
constitute  negligence,  the  error  held  not  rever- 
sible in  view  of  other  instructions.— Texas  &  P. 
By.  Oo.  T.  Boleman  (Tex.  Civ.  App.)  805. 

{  13.  Gnatody,  eondnet,  and  delilieratloiu 

of  iUTJ, 

*Tbe  refusal  to  discharge  the  jury  on  the 
ground  that  one  of  the  jurors  was  asleep  during 
the  trial  hfld  proper  under  the  evidence. — Con- 
tinental Casualty  Co.  t.  Semple  (Ky.)  1122. 

{14.  Vevdlet. 

♦Where  the  petition  contains  several  causes 
of  action  in  separate  counts,  one  of  which  is 
bad  for  insufficiency,  a  general  verdict  for 
plaintiff  on  all  counts  will  not  be  sustained. — 
Flowers  v.  Smith  (Mo.)  499. 

*Where  several  causes  of  action  were  united 
in  one  count,  a  verdict  for  plaintiff  after  a  trial 
on  all  held  bad.— Flowers  v.  Smith  (Mo.)  499. 

A  verdict  stating  the  amount  awarded  for  the 
separate  causes  of  action  alleged  in  the  separate 
counts  in  the  petition  held  valid. — Graves  y. 
St.  Louis,  M.  &  S.  E.  By.  Co.  (Mo.  App.)  T3ti 

*Where  one  cause  of  action  is  alleged  in  sev- 
eral different  ways,  a  separate  verdict  on  each 
count,  held  not  necessary,  as  a  finding  upon  any 
one  of  them  would  bar  further  recovery  on  any 
count. — Moseley  v.  Missouri  Pac.  By.  Co.  (Mo. 
App.)  1010. 

TROVER  AND  CONVERSION. 

Action  against  personal  representative,  see  Ex- 
ecutors and  Administrators,  f  5. 

Conversion  by  bailees,  see  Bailment. 

(Conversion  by  purchasers  at  void  tax  sale,  see 
Taxation,  f  2. 


{   1.    Aots    •OBatltntliw    ooBT«Tslon   And 
llabllitT  therefor. 

One  may  abandon  his  right  to  property  by 
evidencing  his  intention  by  an  act  legally  suffi- 
cient to  divest  ownership,  and  another  reducing 
the  property  to  possession  after  such  abandon- 
ment is  not  guilty  of  conversion. — Huggins  v. 
Beynolds  Ci^ex.  Civ.  App.)  116. 

I  S.    Aottoaa. 

♦Measure  of  damages  for  conversion  of  prop- 
erty obtained  by  fraud  stated. — Witliff  v.  Spreen 
(Tex.  Civ.  App.)  98. 

♦Defendant,  having  converted  to  his  own  use 
a  note  owned  jointlj;  by  him  and  plaintiff,  tie- 
came  liable  to  plaintiff  for  its  value.— Morris  v. 
Smith  (Tex.  Civ.  App.)  130. 

♦In  recovering  for  the  conversion  of  a  note 
owned  Jointly  by  plaintiff  and  defendant,  plain- 
tiff's right  to  recovery  held  not  limited  to  the 
note's  market  value.— Morris  v.  Smith  (Tex.  Civ. 
App.)  130. 

♦Under  the  facts  plaintiff  held  not  entitled  to 
recover  interest  as  damages  for  defendant's  con- 
version of  a  note. — Morris  v.  Smith  (Tex.  Civ. 
App.)  130. 

TRUST  DEEDS. 

See  Chattel  Mortgages;   Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment. 

TRUSTS. 

Chnritable  trusts,  see  (Hiarities. 
Conveyances  in  trust  for  creditors,  see  Assign- 
ments for   Benefit  of  Creditors. 


Persons   entitled   to   review   in   action   against 
trustee,  see  Appeal  and  Error,  |  2. 

S  1.    Oreatloa.  ezlatence,  and  Tolldity. 

♦In  an  action  oy  trustees  of  property  donated 
for  a  specified  purpose  for  advice  as  to  the  dis- 
position of  the  property  upon  the  termination  of 
the  trust,  the  donors  or  their  heirs  should  be 
made  parties.— Taylor  v.  Bogers  (Ky.)  1105. 

♦Manner  of  disposing  of  a  trust  fund  created 
for  a  school,  on  the  trust  terminating,  deter- 
mined.—Taylor  V.  Bogers  (Ky.)  1105. 

♦Property  held  conveyed  to  maintain  a  school, 
so  that  the  trust  terminated  when  the  school 
could  no  longer  be  conducted.— Taylor  v.  Bogers 
(Ky.)  1105. 

♦Plaintiffs  remedies  on  defendant  converting 
a  note  in  which  plaintiff  had  an  undivided  in- 
terest stated  on  the  theory  of  a  constructive 
trust.- Morris  v.  Smith  (Tex.  Civ.  App.)  130. 

I   2.    Oonatraotlon  and  oparatlOB. 

Facts  held  not  to  bar  a  community's  right  to 
use  the  lower  story  of  a  building  for  school  pur- 
poses.- Bhodes  v.  Maret  (Tex.  Civ.  App.)  433. 

{  3.    BxeontloM  of  tnut  by  tmate*  or  by 
oonrt. 

A  single  testamentary  trustee  held  authorized 
to  partition  land  among  devisees  in  accordance 
with  the  provisions  of  the  will,  though  he  him- 
self would  talte  under  the  division. — Davis  v. 
Davis  (Tex.  Civ.  App.)  948. 

I  4.    EatabUaluKeat  and  oaforoemeat  of 
traat. 

♦Trust  funds  wrongfully  converted  may  be 
followed  into  other  property  as  long  and  as  far 
as  they  can  be  identified.— Beaves  v.  Coffman 
(Ark.)  194. 

Where  a  will  conveyed  property^  to  trustees  to 
be  equally  divided  amon^  certain  persons  on 
the  death  of  testator's  widow,  any  division  by 
the  trustee  contrary  to  the  will  would  be  sub- 
ject to  control  of  a  court  of  equity,  but  its  con- 
trol could  not  be  invoked  until  the  trust  was 
abused.— Davis  v.  Davis  (Tex.  Civ.  App.)  948. 

Where  property  was  devised  in  trust  to  be 
equally  divided  by  trustees  on  the  death  of  tes- 
tator's widow,  testimony  of  the  trustee  to  his 
willingness  to  malce  partition  did  not  prevent  a 
findin|:  of  unreasonable  delay  by  him  in  making 
partition  ;  there  being  nothing  to  prevent  parti- 
tion after  the  widow's  death. — Davis  r.  Davis 
(Tex.  Civ.  App.)  948. 

i  6.    UlabUltioa  oa  tmateea'  bonds. 

A  trustee  who  fails  to  pay  over  to  his  succes- 
sor as  trustee  all  of  the  trust  fund  received  from 
his  predecessor,  is  liable  on  his  bond  for  the 
deficit  to  his  auccessor.— Bogard  v.  Planters' 
Bank  &  Trust  Co.  (Ky.)  872. 

The  trustee  of  a  fund,  the  net  interest  on 
which  belonged  to  a  life  tenant  and  the  prin- 
cipal to  remaindermen,  held  personally  liable  for 
part  of  the  principal  paid  by  him  to  the  life 
tenant  in  addition  to  the  interest.— Bogard  v. 
Planters'  Bank  &  Trust  Co.  (Ky.)  872. 

In  an  action  on  the  bond  of  a  trustee  for  the 
lorn  of  part  of  the  trust  fund,  he  must  show 
affirmatively  that  the  loss  was  despite  reason- 
able diligence  on  his  part  to  prevent  it. — Bogard 
V.  Planters'  Bank  &  Trust  Co.  (Ky.)  872. 


ULTRA  VIRES. 

Contracts  of  corporation,  see  Corporations,  $  4. 

UNDISCLOSED  AGENCY. 


See  Principal  and  Agent,  |  2. 
♦Folat  aaaotated.   Sao  syllabaa. 
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UNDUE  INFLUENCE. 

Procuring  making  of  will,  see  Wills,  $  3. 

UNIONS. 

Interference  with  relation  of  master  and  serv- 
ant, see  Master  and  Servant,  §  13. 

UNITED  STATES. 

See  Census. 

Courts,  see  Removal  of  Causes. 
Priorit.v  of  claims  of,  against  insolvent,  see  In- 
solvency, §  1. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 

USAGES. 

See  Customs  and  Usages. 

USE  AND  OCCUPATION. 

•To  succeed  in  an  action  for  use  and  occupa- 
tion the  relation  of  landlord  and  tenant  must  be 
shown. — Starbuck  v.  Avery  (Mo.  App.)  33. 

VACATION. 

Of  particular  acti,  inttrumentt,  or  proceeding*. 
See  Execution,  S  3 ;    Judgment,  §  5. 
Agreed  case,  see  Submission  of  Controversy. 
Foreclosure  of  vendor's  lien,   see   Vendor  and 

Purchaser,  |  5. 
Sale  of  property  of  decedent,  see  Executors  and 

Administrators,  S  4. 
Sale  on  execution,  see  Execution,  J  4. 

VALUE. 

Limits  of  jurisdiction,  see  Appeal  and   Error, 

§  1. 

Of  services  of  attorney,  see  Attorney  and  Client, 

f  4. 
Opinion  evidence  as  to,  see  Evidence,  %  9. 

VENDOR  AND  PURCHASER. 

See  Sales. 

Conformity  of  judgment  to  pleading  and  proof  in 

suit  to  foreclose  vendor's  lien,  see  Judgment, 

I  3. 
Estoppel  to  assert  vendor's  lien,  see  Estoppel, 

11. 
Notice  of  pendency  of  suit  affecting  land,  see 

Lis  Pendens. 
Purchasers  at  sale  of  standing  timber,  see  Logs 

and  Logging. 
Purchasers  at  sale  of  wife's  separate  property, 

see  Husbnnd  and  Wife,  §  4. 
Purchasers  at  sale  on  execution,  see  Execution, 

§  4. 
Sales  by  or  to  executor  or  administrator,  see 

Executors  and  Administrators,  §  2. 
Specific   performance   of  contract,   see   Specific 

Performance. 

S   1.    Beqniaitea  And  TsUdity  of  ooiitr*et. 

A  certain  matter  held  a  circumstance  to  be 
considered  on  the  question  whether  inclusion  of 
land  iu  a  contract  of  sale  was  a  mistake. — 
Moore  v.  Pennington  (Ky.)  808. 

Evidence  held  sufficient  to  show  that  the  in- 
clusion of  certain  land  in  a  contract  of  sale  was 
by  mistake. — Moore  v.  Pennington  (Ky.)  S."i8. 


f   S.    Modllloation  or  resolaaloii  of  «on- 
tT*at. 

*A  vendor  of  land  on  installments  having 
waived_  his  right  to  forfeit  the  contract  for  de- 
layed installments  until  after  a  levy  thereon 
as  the  property  of  the  vendee,  a  purchaser  at 
execution  sale  was  entitled  to  the  property  on 
paying  the  vendor  the  balance  due.— Braddock 
V.  England  (Ark.)  883. 

{   3.    Performaneo  of  ooatraet. 

A  tramroad  company,  under  an  agreement  by 
a  landowner  to  convey  a  right  of  way,  becomes 
entitled  to  such  conveyance  on  building  the  road 
unless  a  condition  precedent  to  such  performance 
remains  unperformed. — Union  Sawmill  Co.  T. 
Felsenthal  Land  &  Townsite  O.  (Ark.)  205. 

J   4.    BiKhta    aad    UabUltlea   of    psrtlea. 

The  fact  that  a  deed  in  the  chain  of  title 
was  only  a  Quitclaim  held  not  of  itself  to  give 
notice  of  defect  in  the  title  or  of  secret  equities 
of  the  grantor. — Brown  v.  Nelms  (Ark.)  3(3. 

A  purchaser  of  land  held  not  bound  by  a  se- 
cret agreement  of  a  prior  grantor  and  grantees 
that  a  quitclaim  deed  absolute  on  its  face  was 
only  given  as  security.— Brown  v.  Nelms  (Ark.) 
373. 

S   5.    Bemodle*  of  ▼eador. 

*That  a  husband  induced  plaintiff  to  rescind 
a  contract  with  his  wife  by  fraud  held  not  to 
entitle  plaintiff  to  recover  the  husband's  debt 
secured  by  such  contract  from  the  wife. — Hot- 
fil  V.  Deweese's  Trustee  (Ky.)  1093. 

'Evidence  held  insufficient  to  authorize  a  find- 
ing that  plaintiff  had  been  induced  by  fraud  to 
release  a  vendor's  lien,  and  accept  a  note  in  lieu 
thereof.— Hotfil  v.  Deweese's  Trustee  (Ky.)  1095. 

Plaintiffs  insanity  at  the  time  suit  was 
brought  for  his  benefit  by  a  bank  for  the  fore- 
closure of  a  vendor's  Men  would  be  presumed, 
in  a  suit  by  plaintiff  to  set  aside  a  sale  for  in- 
adequacy of  price,  to  have  resulted  in  deterring 
bidders.— McLean  v.  Stith  (Tex.  Civ.  App.)  335. 

A  purchaser  from  the  purchaser  at  a  sale  of 
land  sold  under  a  judgment  foreclosing  a  ven- 
dor's lien  in  an  action  fraudulently  instituted 
held  chargeable  with  knowledge  of  the  facts  and 
not  thereafter  entitled  to  hold  the  land  against 
plaintiff,  the  true  owner  of  the  lien. — McLean 
v.  Stith  (Tex.  Civ.  App.)  355. 

Laches  is  no  defense  to  a  suit  to  set  aside  a 
sale  on  foreclosure  of  a  vendor's  lien  brought 
within  the  period  of  limitations. — McLean  t. 
Stith  (Tex.  Civ.  App.)  355. 

A  purchaser  who  has  notice  of  a  fact  that 
will  avoid  the  title  of  his  grantor  accepts  the 
risk  of  having  his  title  defeated. — McLean  r. 
Stith  (Tex.  Civ.  App.)  355. 

VENUE. 

Venue  of  action  joining  several  causes  of  action, 
see  Action,  §  2. 

Of  particular  actiont  or  procetdingt. 
Criminal  prosecutions,  see  Criminal  Law,  S  2. 
For  personal  injuries,  see  Carriers,  f  8. 
On   bond  of  insurance   company   to  state,  8e« 
Insurance,  |  0. 

i   1.     Nature  or  anbjeet  of  aetlon. 

•Under  Civ.  Code  Prac.  §§  73,  02,  a  demurrer 
to  a  petition  in  an  action  against  a  carrier  on 
a  contract  of  carriage  on  the  ground  of  v>'ant 
of  jurisdiction  of  the  court  held  properly  over- 
ruled.— Richardson  v.  Louisville  &  N.  R.  Co. 
(Ky.)  582. 

Under  Cr.  Code  Prac.  f  11,  Civ.  Code  Prac. 
S  63,  a  penal  action  against  a  corporation  vi- 
olating Ky.  St.  1903,  i  4087.  must  be  brought 
in  Franklin  county. — Commonwealth  y.  Morrell 
Kefriserntor  Car  Co.  (Ky.)  860. 


•Point  annotated.    See  ayllaltna. 
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VERDICT. 

Directing  verdict  in  civil  actions,  see  Trial,  S  6- 

In  civil  actions,  see  Trial,  |  14. 

Operation  and  effect  as  curing  defects  in  plead- 
ings, see  Pleading,  |  8. 

Review  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  §  16. 

Setting  aside,  see  New  Trial,  |  1. 

VESTED  REMAINDERS. 

Creation,  see  Wills,  |  6. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  f  6. 

VIEWERS. 

In  drainage  proceedings,  see  Drains,  f  1. 

VILLAGES. 

See  Municipal  Corporations. 

VINDICTIVE  DAMAGES. 

See  Damages,  (  2. 

VOIR  DtRL 

See  Jury,  {  S. 

VOTERS. 

See  Elections. 

WAGES. 

See  Master  and  Servant,  f  2. 

WAIVER. 

See  Estoppel. 

Of  objections  to  particular  acta,  initrumenta, 
or  proceedings. 

See  Appearance;    DejKwitions ;    Pleading,  S   S. 

At  trial,  see  Trial,  i  11. 

Error  waived  in  appellate  court,  see  Appeal 
and  Error,  S  22. 

Failure  to  swear  commissioners  in  highway  pro- 
ceedings, see  Highways,  §  1. 

Grounds  of  abatement,  see  At>atement  and  Re- 
vival, {  2. 

Of  rights  or  remedies. 
See  New  Trial,  {  1;    Notice. 
Exemption  of  homestead,  see  Homestead,  g  4. 
Forfeiture  of  insurance,   see   Insurance,   §§   5, 

a,  9. 
Proofs  of  loss  insured  against,  see  Insurance, 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

Carrier  as  warehouseman,  see  Carriers,  §  2. 


WARNING. 

Duty  of  master  to  warn  servant  of  danger,  see 
Master  and  Servant,  i  S. 


WARRANT. 

County  warrants,  see  Counties,  I  4. 
Orders   for   payment    from    public    funds. 
Municipal  Corporations,  {  11, 


WARRANTY. 

By  insured,  see  Insurance,  {|  4,  B. 
On  sale  of  goods,  see  Sales,  gS  4  6. 

WATERS  AND  WATER  COURSES. 

See  Drains ;   Navigable  Waters. 

Applicability  of  instructions  to  case  in  action 
for  injuries  from  flowage,  see  Trial,  §  9. 

Construction  of  waterworks  by  city,  see  Munic- 
ipal Corporations,  §  3. 

Judgment  against  ^yater  company  as  denying 
due  process  of  law,  see  Constitutional  Law, 
§5. 

Liability  of  railroad  for  injuries  caused  by 
overflow,  see  Railroads,  {  2. 

Mandamus  to  compel  performance  of  contract 
to  furnish  water,  see  Mandamus,  §§  1-3. 

Motions  relating  to  pleading  in  action  for  pol- 
lution of  stream,  see  Pleading,  {  7. 

Water  courses  in  cities,  see  Municipal  Corpora- 
tions, §  10. 

§  1.    Surface  iraters. 

*Lot  owner  in  populous  city  who  obstructs 
underground  drain  on  his  lot  to  prevent  its 
carrying  surface  waters  from  other  lots  held 
not  liable  for  damages  nor  subject  to  be  enjoin- 
ed.—Levy  V.  Nash  (Ark.)  173. 

{  2.     Artlflelal     ponds,    reserrolrs,     and 
ohaaaels,  dams,  and  flowage. 

*In  an  action  against  a  railroad  for  flooding 
lands,  all  the  evidence,  when  taken  together, 
held  not  to  violate  the  correct  criterion  of  the 
value  of  a  nowing  crop. — Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Hagler  (Tex.  Civ.  App.) 
783. 

Omission  of  the  word  "place"  from  an  instruc- 
tion defining  the  measure  of  damages  for  over- 
flow of  land  held  not  calculated  to  mislead  the 
jury.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Hagler  (Tex.  Civ.  App.)  783. 

In  an  action  against  a  railroad  company  for 
flooding  land,  certain  evidence  held  pertinent; 
and,  being  legitimate,  that  it  might  serve  the 
purpose  of  comparison  did  not  render  it  objec- 
tionable.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Hagler  (Tex.  Civ.  App.)  783. 

g    3.   Pnblio  'water  svpply. 

Primarily  the  duty  of  a  water  company,  bound 
to  furnish  water  to  property  owners  on  streets 
containing  mains,  carries  with  it  the  duty  to 
construct,  at  its  own  cost,  the  necessary  con- 
nections.—International  Water  Co.  v.  City  of 
El  Paso  (Tex.  Civ.  App.)  816. 

A  water  company^  possessing  a  franchise  to 
supply  a  city  and  its  inhabitants  with  water, 
held  bound  thereby  to  construct,  at  its  own  cost, 
the  connections  necessary  to  supply  consumers 
with  water.— International  Water  Co.  v.  City  of 
El  Paso  (Tex.  Civ.  App.)  816. 

A  jud^ent,  requiring  a  company  possessing 
a  franchise  to  supply  a  city  and  its  inhabitants 
with  water  to  lay  pipes  from  its  mains  in  the 
streets  to  the  property  line  on  the  streets,  held 
not  open  to  certain  objections. — International 
Water  Co.  v.  City  of  EI  Paso  (Tex.  Civ.  App.) 
816. 

A  water  company,  possessing  a  franchise  to 
supply  a  city  and  its  inhabitants  with  water, 
held  not  to  justify  its  refusal  to  construct,  at 
its  own  cost,  necessary  connections  to  supply 
consumers  with  water,  on  the  ground  of  leg- 
Point  annotated.   See  syllabna. 
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isIatiTe  action  by  the  council.— Internaticmal 
Water  Co.  v.  City  of  El  Paso  (Tex.  Civ.  App.) 
816. 

WAYS. 

PriTate  righta  of  way,  see  Easements. 
Public  ways,  see  Highways ;  Municipal  Corpora- 
tions, i  10. 

WEAPONS. 

One  may  carry  money  on  his  person,  and  may 
carry  concealed  weapons  to  defend  his  proper- 
ty, if  he  believes  in  Kood  faith  that  there  is 
danger  of  attack  or  robbery. — State  v.  Cook 
(Mo.  App.)  710. 

'Evidence  that  defendant  turned  aside  and 
engaged  in  a  personal  difficulty  held  admissible 
in  rebuttal,  where  he,  on  prosecution  for  carry- 
ing a  pistol  contended  he  was  carrying  it  home. 
—Griffin  v.  State  (Tei.  Or.  App.)  1066. 

WIDOWS. 

Dower,  see  Dower. 

Rights  under  statutes  of  descent  and  distribu- 
tion, see  Descent  and  Distribution,  |  2. 

WILLS. 

See  Descent  and  Distribution ;  Executors  and 
Administrators. 

Cbfiritable  bequests  and  devises,  see  Charities. 

Competency  of  witnesses  in  will  contest,  see 
Witnesses,  {  1. 

Construction  and  execution  of  powers,  see  Pow- 
ers, §  1. 

Construction  and  execution  of  trusts,  see  Trusts. 

Harmless  error  in  will  contest,  see  Appeal  and 
Error,  §  19. 

Hearsay  evidence  in  will  contest,  see  Evidence, 
S6. 

Opinion  evidence  in  will  contest,  see  Evidence, 
I  9. 

I    1.    Katnre  and  extent  of  testamentary 
poireT. 

'Every  one  has  the  nntrammeled  right  to  dis- 
pose of  his  property  by  will  as  he  pleases  with- 
in statutory  limitations. — Taylor  v.  McClintock 
(Ark.)  405. 

{  S.     Testamentary  oapaolty. 

•Testator's  daughter's  conduct  and  declara- 
tions showing  her  mental  attitude  towards  tes- 
tator and  others  are  original  evidence  on  an 
issue  as  to  the  falsity  of  his  belief  that  she  did 
not  care  for  him  or  was  ungrateful  to  him,  etc., 
as  affecting  his  testamentary  capacity.— Taylor 
V.  McClintock  (Ark.)  406. 

*On  a  will  contest  by  testator's  daughter  on 
the  ground  that  he  had  an  insane  delusion  that 
she  did  not  care  for  him,  proponents  claiming 
that  he  discriminated  against  her  because  of 
her  marriage,  testimony  showing  her  husband's 
character  and  reputation  was  proper. — ^Taylor 
V.  McClintock  (Ark.)  405. 

*RuIe  as  to  admissibility  of  evidence  as  to 
the  inequalities  of  a  will,  nature  and  extent  of 
testator  s  estate,  etc.,  where  testator's  mental 
capacity  is  questioned,  stated.— Taylor  v.  Mc- 
Clintock (Ark.)  405. 

*0n  a  will  contest  by  testator's  daughter  she 
could  show  what  property  of  her  mother  passed 
to  testator  and  its  value. — Taylor  v.  McChntock 
(Ark.)  405. 

Exclusion  of  particular  evidence  on  a  will 
contest  by  testator's  daughter  on  the  ground 
that  he  had  an  insane  delusion  hrld  not  error. — 
Taylor  v.  McClintock  (Ark.)  405. 


Admission  and  exclusion  of  evidence  in  a  will 
contest  held  not  error. — Taylor  v.  McClintock 
(Ark.)  406. 

•Matters  subject  to  proof,  where  a  testator's 
mental  capacity  respecting  a  particular  person 
is  questioned,  stated. — ^liylor  v.  McClintock 
(Ark.)  405. 

In  a  will  contest  by  testator's  daughter,  it 
was  improper  to  allow  her  to  show  that  her 
stepmother  did  not  send  her  any  notice  of  tes- 
tator's last  illness,  if  the  daughter  could  have 
shown  that  testator  did  not  request  that  she  be 
notified  of  his  illness. — Taylor  v.  McClintock 
(Ark.)  406. 

Exclusion  of  testimony  in  a  will  contest  held 
not  error. — ^Ta,ylor  v.  McClintock  (Ark.)  405. 

•Testamentary  capacity  being  presumed,  the 
burden  of  proof  is  on  one  attacking  a  will  on 
the  ground  of  insanity,  and,  if  testator's  gener- 
al capacity  is  conceded,  the  proof  must  be  of 
the  clearest  and  most  satisfactory  kind. — 'Tay- 
lor V.  McClintock  (Ark.)  405. 

•Test  of  testamentary  capacity  stated.— Tay- 
lor V.  McClintock  (Ark.)  40& 

•A  belief  in  something  that  no  sane  man  could 
believe  is  evidence  of  insanity. — ^Taylor  v.  Mc- 
Clintock (Ark.)  406. 

•A  belief  grounded  on  evidence,  however 
slight,  necessarily  involves  the  exercise  of  the 
mental  faculties  of  perception  and  reason,  and 
in  such  cases,  no  matter  how  imperfect  the  rea- 
soning process  mav  be  or  however  erroneous 
the  conclusion  reached,  it  is  not  an  insane  de- 
lusion.—Taylor  V.  McClintock  (Ark.)  405. 

•"Paranoia"  defined.— Taylor  v.  McClintock 
(Ark.)  406. 

"Systemized  delusion"  defined.— Taylor  v.  Mc- 
Clintock (Ark.)  405. 

•Effect  of  an  insane  •  delusion  upon  one's 
testamentary  capacity,  stated.— Taylor  v.  Mc- 
Clintock (Ark.)  406. 

•An  insane  delusion  as  affecting  one's  tes- 
tamentary capacity  cannot  be  bas^  upon  any 
purely  esoteric  and  abstract  subject,  since  be- 
liefs concerning  such  subjects  are  speculative 
and  cannot  be  proven  false.- Taylor  v.  McClin- 
tock (Ark.)  405. 

•Effect  of  testator's  belief  as  to  his  daughter's 
lack  of  affection  and  gratitude  towards  him  on 
his  wUl,  stated.- Taylor  v.  McOintock  (Ark.> 
405. 

•Where  one's  testamentary  capacity  is  at- 
tacked on  the  ground  that  he  had  an  insane  de- 
lusion, it  is  not  enough  that  his  belief  was 
false,  but  it  must  also  have  been  adhered  to 
against  all  evidence  and  argument. — ^Taylor  t. 
McClintock  (Ark.)  405. 

Effect  of  a  testator's  mental  unsoundness  as 
to  one  subject  only,  stated. — ^Taylor  v.  McClin- 
tock (Ark.)  406. 

No  disorder  of  the  moral  affections,  feelings, 
or  propensities  will  affect  one's  testamentary 
capacity  unless  accompanied  by  an  insane  delu- 
sion.— ^Taylor  v.  McClintock  (Ark.)  405. 

•The  test  of  testamentary  capacity  is  the 
same  whether  testator's  insanity  be  attributable 
to  dementia  or  insane  delusion. — Taylor  v.  Mc- 
Clintock (Ark.)  406. 

•"Moral"  or  "medical"  insanity  defined.- Tay- 
lor V.  McClintock  (Ark.)  405. 

•Effect  of  testator's  "moral"  or  "medical"  in- 
sanity on  his  will  stated.- Taylor  v.  McClintock 
(Ark.)  405. 

i    3.    Requisites  and  Talidity. 

•Evidence  held  insufficient  to  show  that  fraud 
or  undue  influence  was  exercised  over  a  testa- 
tor.— Sanger  v.  McDonald  (Ark.)  365. 


•Point  annotated.    See  ■jrllabiui. 
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*Rnle  of  evidence  ^veming  will  contests  on 
the  ground  of  undue  influence  or  ftand  stated. — 
Sanger  t.  McDonald  (Ark.)  365. 

*Rule  as  to  proof  reqaired  to  defeat  a  'will  on 
the  ground  of  undue  lufluence  stated.— Sanger 
T.  McDonald  (Ark.)  365. 

'Nature  of  fraud  or  undue  influence  which 
will  avoid  a  will  stated. — Sanger  y.  McDonald 
<Ark.)  368. 

'Rule  respecting  fraud  in  inducement  of  the 
execution  of  a  will  stated. — Sanger  t.  Mc- 
Donald (Ark.)  365. 

A  will  providing  for  children  as  a  class,  with- 
out naminR  them,  held  valid  under  Kirby's 
Dig.  I  8020,  providing  that  a  testator  omitting 
to  mention  a  living  child  in  his  will  shall  be 
deemed  intestate  as  regards  the  child. — Brown 
V.  Nelms  (Ark.)  373. 

*Rule  as  to  necessltj  for  a  testator  meting 
out  equal  justice  to  relations  stated. — ^Taylor  v. 
McClmtock  (Ark.)  405. 

-  A  memorandum  made  after  a  will  held  not  to 
revoke  the  will. — Simon  v.  Middleton  (Tex.  Civ. 
App.)  441. 

A  memorandum  held  to  be  in  the  nature  of  a 
•codicil  to  a  will  and  to  be  probated  with  it- 
Simon  y.  Middleton  (Tex.  Civ.  App.)  441. 

'Evidence  hetd  not  to  show  that  a  will  was 
executed  as  a  result  of  undue  influence. — Simon 
V.  Middleton  (Tex.  Civ.  App.)  441. 

Evidence  that  a  disinherited  son  of  testator 
had  been  excluded  from  the  table  with  the  fam- 
il;^  and  compelled  to  eat  in  the  kitchen,  and  that 
his  brothers  objected  to  his  eating  with  them, 
was  not  evidence  of  undue  influence  by  the  oth- 
er members  of  the  family,  where  it  appeared 
that  he  was  excluded  on  account  of  his  vile  hab- 
its and  vicious  life,  and  because  he  was  afflict- 
ed with  a  loathsome  disease. — Simon  v.  Middle- 
ton  (Tex.  Civ.  App.)  441. 

Rule  as  to  nature  and  scope  of  proof  of  fraud 
-or  undue  influence,  connected  with  the  making 
of  a  will,  by  circumstances,  stated.— Simon  v. 
Middleton  (Tex.  Civ.  App.)  441. 

On  the  guestion  of  undue  influence  affecting 
the  execution  of  a  will,  evidence  that  testator, 
about  the  time  of  making  the  will,  had  told  a 
road  superintendent,  under  whom  testator's  dis- 
inherited son  was  working,  to  turn  him  loose, 
and  testator  would  pay  the  fine,  held  entitled  to 
little  probative  force. — Simon  t.  Middleton  (Tex. 
Civ.  App.)  441. 

'Evidence  of  the  reasons  testator  had  for 
withdrawing  an  allowance  to  a  disinherited 
daughter,  contained  in  a  letter  written  to  her 
two  years  after  the  execution  of  the  will  held 
inadmissible  to  establish  undue  influence  affect- 
ing the  will. — Simon  v.  Middleton  (Tez.  Civ. 
App.)  441. 

Declaration  of  testator  in  a  letter  to  a  disin- 
herited daughter  held  not  evidence  of  undue  in- 
fluence exerted  upon  the  execution  of  his  will 
two  years  before. — Simon  v.  Middleton  (Tex. 
Civ.  App.)  441. 

On  the  (inestion  of  undue  influence  affecting 
the  execution  of  a  wiH,  testimony  of  a  witness 
that  he  had  never  seen  any  immorality  on  the 
part  of  one  of  testator's  disinherited  children 
held  immaterial. — Simon  t.  Middleton  (Tex.  Civ. 
App.)  441. 

On  the  question  of  nndne  influence  affecting 
the  execution  of  a  will,  evidence  as  to  the  finan- 
cial condition  of  a  disinherited  daughter  of  tes- 
tator 14  or  15  years  before  the  will  was  made 
held  immaterial. — Simon  v.  Middleton  (Tex.  Civ. 
App.)  441. 

Evidence  of  altercations  between  a  disinher- 
ited daughter  and  a  son  who  was  a  beneficiary, 
three  years  before  the  will  was  made,  held  im- 


properly admitted  as  immaterial  on  the  question 
of  undue  influence.— Simon  v.  Middleton  (Tex. 
Civ.  App.)  441, 

Evidence  that  a  son  of  a  disinherited  daugh- 
ter had  taken  notes  to  testator  from  the  daugh- 
ter, in  which  she  sought  to  obtain  money,  and 
of  the  suggestion  of  testator  that  she  should 
wash  and  Iron,  held  improperly  admitted  as  im- 
material on  the  question  of  undue  influence. — 
Simon  v.  Middleton  (Tex.  Civ.  App.)  441. 

Evidence  that  a  disinherited  son  heard  two  of 
his  brothers,  who  were  beneficiaries,  say  after 
testator's  funeral  that  there  were  three  wills, 
and  that  the  children  disinherited  by  the  last 
will  knew  nothing  about  it,  and  "we  will  give 
them  $5  and  let  them  go  to  hell,"  held  improp- 
erly admitted,  since  their  knowledge  of  the  ex- 
istence of  other  wills  was  not  relevant  to  the 
issue  of  undue  influence. — Simon  v.  Middleton 
(Tex.  Civ.  App.)  441. 

'In  a  will  contest,  evidence  of  the  execu- 
tion of  prior  wills  concerning  which  no  undue 
influence  is  shown,  which  disposed  of  the  prop- 
erty substantially  as  in  the  last  will,  held  ad- 
missible to  prove  the  absence  of  undue  influ- 
ence.— Simon  t.  Middleton  (Tex.  Civ.  App.) 
441. 

The  financial  condition  of  legatees  may  be 
shown  as  bearing  on  the  question  whether  a 
will  was  the  product  of  a  mind  not  unduly  in- 
fluenced by  beneficiaries. — Simon  v.  Middleton 
(Tex.  Civ.  App.)  441. 

If  a  beneficiary,  to  influence  te.stator's  mind, 
fabricates  false  and  slanderous  charges  against 
one  who  would  ordinarily  have  been  a  recipient 
of  favors  under  a  will,  and  his  slanders  have 
induced  the  making  of  a  will  cutting  off  the 
slandered  person  from  benefits,  evidence  of  the 
slander  would  be  important  as  bearing  on  the 
question  of  fraud  and  undue  influence. — Simon 
v.  Middleton  (Tex.  Civ.  App.)  441. 

'The  fact  that  some  of  testator's  children  arc 
disinherited  and  others  favored,  and  the  dis- 
tribution appears  unnatural  or  unreasonable, 
raises  no  presumption  of  undue  influence,  but 
that  fact  may,  when  taken  with  others,  show 
undue  influence. — Simon  v.  Middleton  (Ter. 
Civ.  App.)  441. 

'Extent  of  the  burden  of  proof  upon  contes- 
tants of  a  will  as  executed  under  undue  influ- 
ence, stated. — Simon  v.  Middleton  (Tex.  Civ. 
App.)  441. 

'Unreasonable  prejudice  or  erroneous  convic- 
tions as  to  the  unworthiness  of  one  who  has  a 
natural  claim  upon  testator's  bounty,  to  form 
a  basis  for  a  refusal  to  probate  a  will  because 
of  fraud  or  undue  influence,  must  have  been 
nursed  or  fostered  by  a  beneflciary,  and  the 
will  procured  wholly  By  his  lying  or  false  rep- 
resentations, made  with  intent  to  secure  its  ex- 
ecution.— Simon  v.-  Middleton  (Tex.  Civ.  App.) 
441. 

'The  undue  influence  which  invalidates  a  will 
is  an  influence  which  destroys  the  free  agency 
of  testator,  and  places  him  in  a  position  where 
he  is  dominated  by  another,  and  acts  directly 
on  his  mind  at  the  very  time  when  he  executes 
the  will. — Simon  v.  Middleton  (Tex.  Civ.  App.) 
441. 

'Statutory  deed  held  not  testamentary  because 
of  a  clause  that  it  was  not  to  take  effect  be- 
fore the  grantor's  death.— Garrison  v.  McLain 
(Tex.  Civ.  App.)  773. 

{   4.    Probate,  estsbUshmoit,  and  aaanl- 
ment. 

'Whether  a  will  was  procured  by  undue  in- 
fluence is  for  the  jury.— Sanger  v.  McDonald 
(Ark.)  3^. 

'Refusal  of  an  instruction  in  a  will  contest 
held  improper.— Taylor  t.  McCllntock  (Ark.) 
405. 


•Point  aimotatod.   Boo  lyllabiu. 


Digitized  by 


Google 


1240 


112  SOUTHWESTERN  REPORTER. 


*An  instruction  on  the  rabject  of  teetamen- 1 
tary  capacity  held  properly  refused  as  being  ar- 
gumentative.— Taylor  v.  McOlintock  (Ark.)  405. 

'Modification  of  an  instruction  in  a  will  con- 
test held  improper.— Taylor  t.  McClintock  (Ark.) 
405. 

'Refusal  of  an  instruction  held  improper 
where  testator's  testamentary  capacity  was  ques- 
tioned on  the  ground  that  he  bad  an  insane  de- 
lusion.—Taylor  V.  McOlintock  (Ark.)  405. 

♦The  province  of  court  and  jury  where  a  tes- 
tator's testamentary  capacity  is  questioned, 
stated.— Taylor  v.  McClintock  (Ark.)  405. 

•On  a  will  contest  by  testator's  daughter,  evi- 
dence held  to  require  submission  to  the  jury  of 
an  issue  as  to  whether  her  marriage  caused  tes- 
tator to  discriminate  against  her  in  his  will. — 
Taylor  v.  McOlintock  (Ark.)  405. 

Upon  a  contest  of  a  will  by  testator's  daugh- 
ter, held  improper  to  refuse  to  limit  inquiry  as 
to  mental  incapacity  to  that  brought  about  by  a 
particular  delusion. — Taylor  v.  McOlintock 
(Ark.)  405. 

*It  will  be  conclusively  presumed  that  the 
county  court  had  proper  evidence  before  it 
when  it  probated  a  will,  and  the  probate  is 
conclusive  unless  legally  vacated,  so  that  the 
probated  will  of  an  ancestor  was  properly  ad- 
mitted in  partition  proceedings,  tbougli  not 
properly  authenticated. — Adams  v.  De  Domin- 
guez  (Ky.)  6(33. 

•In  proceedings  to  probate  a  will,  not  pro- 
duced in  court,  the  evidence  held  insufficient  to 
overcome  the  presumption  that  it  had  been  re- 
voked during  testator's  lifetime. — Buchanan  v. 
Rollings  (Tex.  Civ.  App.)  785. 

tin  proceedings  to  probate  an  alleged  will 
not  produced  in  court,  testator's  declarations 
tending  to  show  the  execution  of  the  will,  its 
contents,  and  that  it  was  in  existence  until 
about  10  days  before  her  death,  while  not  in 
themselves  sufficient  to  prove  the  execution  of 
the  will,  were  admissible  for  that  purpose. — 
Buchanan  v.  Rollings  (Tex.  Civ.  App.)  785. 

•Testator's  declarations  were  admissible,  in 
probate  proceedings  to  prove  the  contents  of  a 
lost  or  destroyed  will  shown  to  have  been  ex- 
ecuted.— Buchanan  v.  Rollings  (Tex.  Civ.  App.) 
783. 

•Where  an  alleged  will  was  not  produced  in 
court  in  probate  proceedings,  and  was  last  seen 
several  months  before  testator  died,  it  is  pre- 
sumed to  have  been  revoked  during  her  life- 
time, and  the  burden  was  on  proponent  to  show 
the  contrary.— Buchanan  v.  Rollings  (Tex.  Civ. 
App.)  785. 

S   5.    Coaatmotlon. 

A  will  construed  to  entitle  only  those  who 
have  gifts  of  money  to  share  in  the  residue. — 
Roberts  v.  Chenoweth  (Ky.)- 625. 

A  will  held  to  entitle  one  to  whom  a  gift  out 
of  the  residue  was  made  to  share  in  the  balance 
of  the  residue. — Roberts  v.  Chenoweth  (Ky.) 
625. 

Although  the  words  "devise"  and  "devisee" 
properly  and  technically  apply  only  to  real  es- 
tate, and  the  words  'legacy,"  "legatee,"  "be- 
quest," and  "bequeath"  only  to  personal  prop- 
erty, they  have  been  made  interchangeable  by 
Ky.  St.  1903,  {  467.— Roberts  v.  (3henoweth 
(Ky.)  625. 

A  will  held  to  pass  testator's  reversionary  in- 
terest in  land  to  designated  beneficiaries,  to  the 
exclusion  of  others. — Mayes  v.  Kuykendall  (Ky.) 
(573. 

Will  construed,  and  held  to  vest  in  testator's 
daughter,  on  her  becoming  of  age,  an  estate  in 
fee  m  the  property  devised  to  her,  released  from 
the  charge  of  a  legacy  in  the  will. — Frye's  Adm'r 
V.  Frye  (Ky.)  919. 


*Wher«  an  estate  is  devised  to  one  and  his 
heira  and  aaslgns  forever,  and  there  is  added 
either  by  express  words  or  by  plain  implication 
an  absolute  power  of  alienation,  a  limitation 
over  is  void. — Jackson  t.  Littell  (Mo.)  53. 

•A  will  construed,  and  held  to  give  testator's 
widow  a  fee-simple  estate  in  the  property. — 
Jackson  v.  Lattell  (Mo.)  53. 

•While  the  words  "heirs  and  assigns"  are  not 
necessary  in  Missouri  to  create  a  devise  of  a  fee 
simple,  they  were  necessary  at  common  law. — 
Jackson  v.  Littell  (Mo.)  53. 

•When  the  words  of  a  will  at  the  outset 
clearly  indicate  a  disposition  in  the  testator  to 
give  the  entire  interest,  use,  and  benefit  of  the 
estate  devised  absolutely  to  the  first  donee,  that 
estate  will  not  be  cut  down  by  subsequent  or 
ambiguous  words  inferential  in  their  Intent. — 
Jackson  v.  Littell  (Mo.)  53. 

WITNESSES. 

See   Depositions;     Evidence. 

Absence  of  ground  for  coutinoance,  see  Con- 
tinuance;   Criminal  Law,  §  7. 

Experts,  see  Evidence,  g  9. 

Objections  to  rulings  as  to,  for  pnrpose  of  re- 
view, see  Appeal  and  Error,  f  3. 

Opinions,  see  Evidence,  §  9. 

Perjury,  see  Perjury. 

t    !•    Oompetenoy. 

In  view  of  Kirby's  Dig.  §  3095,  subd.  4,  dec- 
larations of  a  husband  are  not  competent  testi- 
mony against  his  wife  in  an  action  wherein  they 
are  defendants.— Reaves  v.  CofEman  (Ark.)  194. 

•Kirby's  Dig.  §  3095,  held  not  to  authorize 
will  contestant's  husband  to  testify  concerning 
a  copy  of  a  letter  by  contestant  to  testator.^ 
Taylor  v.  McClintock  (Ark.)  405. 

•Kirby's  Dig.  i  3093,  relating  to  the  compe- 
tency of  witnesses,  held  not  to  apply  to  will  con- 
test—Taylor T.  McClintock  (Ark.)  405. 

•On  a  claim  against  decedent's  estate  for 
services  rendered  her,  claimant  could  not  testi- 
fy as  to  anything  that  occurred  between  her 
and  decedent.— Thomas  v.  Hobbs'  Ex'r  (Ky.) 
574. 

•In  an  action  for  the  alienation  of  a  hus- 
band's affections,  statements  to  the  wife  by  the 
husband  in  the  absence  of  any  other  person 
held  privileged,  within  Civ.  Code  Prac.  COO. — 
Leucht  V.  Leueht  (Ky.)  845. 

•Under  a  disqualifying  statute  a  physician 
held  not  disqualified  to  testify  that  on  the  oc- 
casion of  his  visiting  his  patient  for  the  pur- 
pose of  collecting  a  bill  he  saw  her  walk  about 
the  house  and  upstairs  without  crutches. — 
Chlanda  v.  St.  Louis  Transit  Co.  (Mo.)  249. 

Under  Rev.  St  1899.  {  4652  (Ann.  St  190(5, 
p.  2520),  defendant  held  not  incompetent  as  a 
witness  where  his  testimony  did  not  affect  any 
deceased  party  to  the  action,  and  no  contract 
was  involved. — Collins  v.  Crawford  (Mo.)  538. 

•Under  Rev.  St.  1899,  g  4652  (Ann.  St  1906, 
p.  2520),  held  improper,  in  an  action  by  a  cor- 
poration on  notes,  to  allow  defendants  to  testi- 
fy as  to  an  agreement  by  a  deceased  agent  of 
the  corporation  to  cancel  the  notes. — Columbia 
Brewery  Co.  v.  Rohling  (Mo.  App.)  767. 

•The  act  of  a  witness  held,  even  if  done  in 
his  professional  character  as  an  attorney,  not 
to  be  privileged,  because  done  to  perpetrate  a 
fraud.— Hyman  v.  Grant  (Tex.)  1042. 

•Evidence  held  not  inadmissible  as  of  a  trans- 
action between  attorney  and  client  in  a  profes- 
sional capacity.— Hyman  v.  Qrant  (Tex.)  1042. 

•The  rule  making  incompetent  testimony  as 
to  communications  by  a  client  to  his  attorney 
held  to  be  limited  to  cases  strictly  within  the 
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principle  of  the  policy  giving  it  birth.— Hyman  t. 
Grant  (Tex.)  1042. 

*In  8  prosecution  for  homicide,  testimony  of 
defendant's  wife  given  on  cross-examination  held 
not  to  malie  her  a  witness  against  her  husband 
within  the  prohibition  of  Code  Or.  Proc.  art 
774.— HobbB  v.  State  (Tex.  Cr.  App.)  308. 

A  will  contest  between  legatees  and  disinherit- 
ed children  of  testator  held  not  an  action  "by  or 
against  the  heirs  or  legal  representatives  of  a 
decedent  arising  out  of  any  transaction  with 
such  decedent,"  within  Rev.  St.  1895,  art.  2302, 
and  hence  that  a  party  in  such  an  action  could 
testify  as  to  a  statement  made  to  her  by  de- 
cedent—Simon v.  Middleton  (Tex.  Civ.  App.) 
441. 

The  exception  to  the  general  rule  that  no  per- 
son shall  be  incompetent  to  testify  because  he 
is  a  party  to  a  suit  or  proceeding  or  interested 
in  the  issue  tried,  which  denies  the  right  of  an 
heir  or  legal  representative  of  a  decedent  to 
testify  aa  to  any  transaction  or  statement  by 
decedent  in  an  action  by  or  against  the  heirs 
or  legal  representatives  arising  out  of  any 
transaction  with  decedent,  unless  called  by  the 
opposite  party,  will  not  be  extended  by  judicial 
construction.— Simon  v.  Middleton  (Tex.  Civ. 
App.)  441. 

I  S.    Examination. 

Though  a  witness  may  not  be  required  to  an- 
swer a  question  that  would  subject  him  to  a 
prosecution,  the  fact  that  the  answer  may  de- 
grade, disgrace,  or  humiliate  him  will  not  excuse 
him. — Leach  t-  Commonwealth  (Ky.)  695. 

'Questions  on  cross-examination  ut>on  a  sub- 
ject not  alluded  to  upon  accused's  examination 
in  chief  were  improper.— State  v.  Cook  (Mo. 
App.)  710. 

Where,  in  a  prosecution  for  homicide,  defend- 
ant's wife  testified  in  his  behalf  that  decedent 
grossly  Insulted  her,  and  that  she  informed  de- 
fendant thereof  before  the  commission  of  the 
homicide,  a  question  propounded  to  her  by  the 
prosecution  as  to  what  she  said  to  a  neighbor  as 
to  decedent's  condnct  was  proper  cross-examina- 
tion.—Hobbs  V.  State  (Tex.  Cr.  App.)  308. 

On  a  trial  for  homicide,  questions  asked  a 
witness  for  accused  held  legitimate  cross-ex- 
amination.— Marsh  v.  State  (Tex.  Cr.  App.)  320. 

'Where  a  witness  on  a  second  trial  stated 
that  he  could  not  remember  and  that  his  mem- 
ory was  better  at  the  first  trial,  the  court  prop- 
erly permitted  him  to  refresh  bis  memory  by 
reading  bis  former  testimony. — Proctor  v.  State 
(Tex.  Cr.  App.)  770. 

*A  question  asked  defendant  held  improperly 
allowed ;  the  question  being  suggestive. — Dar- 
nell Lumber  Co.  v,  City  Loan  &  Trust  Co. 
(Tex.  Civ.  App.)  128. 

'Answers  to  interrogatories  not  responsive 
to  the  same  and  containing  volunteered  and  im- 
material statements  are  objectionable. — Gate 
City  Roller  Rink  Co.  v.  McGuire  (Tex.  Civ. 
App.)  436. 

Answer  to  interrogatory  held  objectionable  as 
not  responsive. — Gate  City  Roller  Rink  Co.  v. 
McGuire  (Tex.  Civ.  App.)  436. 

Certain  interrogatory  held  objectionable  as 
leading.— Gate  City  Roller  Rink  Co.  v.  McGuire 
(Tex.  Civ.  App.)  436. 

Certain  interrogatories  to  witness  held  objec- 
tionable as  leading.— Gate  City  Roller  Rink  Co. 
V.  McGuire  (Tex.  Civ.  App.)  430. 

'Answers  to  leading  questions  are  objection- 
able as  far  as  responsive  to  tlie  same.— Gate  City 
Roller  Rink  Co.  v.  McGuire  (Tex.  Civ.  App.) 
436. 

{   3.    Credibility,   Impeachmeat,    oontra- 
dlotlom,   and  oorrobopatlon. 

•The  admission  of  a  witness  that  he  wrote 
letters  to  creditors  of  an  insolvent  making  un- 


true statements  for  the  purpose  of  deceiving 
them  lessened  the  credibility  of  his  testimony. — 
Brewer  v.  Johnson  (Ark.)  364. 

'Contradiction  of  a  witness'  testimony  to  a 
collateral  matter  on  cross-examination  held  not 
proper.- Taylor  v.  McClintock  (Ark.)  405. 

Evidence  affecting  the  credibility  of  deposition 
taken  on  interrogatories  held  improper;  the 
remedy  being  to  quash  the  deposition  if  Kirby's 
Dig.  §  3181,  was  not  complied  with. — Taylor  v. 
McClintock  (Ark.)  405. 

Civ.  Code  Prac.  {  597,  held  not  to  excuse  a 
witness  from  disclosing  bis  relation  with  the 
one  in  whose  behalf  he  testifies,  though  such  dis- 
closures may  develop  particular  acts  tending 
to  degrade  or  disgrace  the  witness. — Leach  v. 
Commonwealth  (Ky.)  595. 

In  a  murder  trial,  held  proper  to  show  the 
character  of  the  relations  between  decedent  and 
a  witness  for  the  purpose  of  affecting  the  weight 
to  be  given  her  testimony.— Leach  v.  Common- 
wealth (Ky.)  593. 

A  question  on  trial  as  to  whether  accused 
made  certain  statements  in  police  court  was 
not  admissible  to  impeach  his  testimony;  it  not 
being  contended  that  his  statements  on  trial  and 
in  police  court  were  conflicting. — State  v.  Cook 
(Mo.  App.)  710. 

'On  a  trial  for  murder  by  poison,  the  refusal 
to  permit  accused  by  way  of  Impeachment  of  a 
state's  witness  to  show  a  certain  fact  held  er- 
roneous.—Sanders  V.  State  (Tex.  Cr.  App.)  68. 

'Statements  made  out  of  court  by  witness 
contradictory  of  statements  in  court  held  to 
form  a  basis  for  impeachment. — Sanders  v.  State 
(Tex.  Cr.  App.)  68. 

'On  a  trial  for  murder  by  poison,  the  exclu- 
sion of  certain  evidence  by  way  of  impeach- 
ment of  a  state's  witness  held  erroneous.— San- 
ders V.  State  (Tex.  Cr.  App.)  68. 

A  witness  should  not  be  permitted  to  testify 
that  certain  other  witnesses  who  testified  against 
accused  were  hostile  to  him,  unless  the  wit- 
ness' knowledge  as  to  such  feeling,  attitude,  and 
disposition  of  such  other  witnesses  is  shown. — 
Burnett  v.  State  (Tex.  Cr.  App.)  74. 

'It  is  always  competent  to  prove  by  proper 
evidence  the  hostile  attitude  of  a  witness  either 
to  a  party  or  to  the  cause  to  affect  the  witness' 
credibility.— Burnett  v.  State  (Tex.  Cr.  App.)  74. 

•Everything  legitimate  for  the  jiurpose  of 
testing  the  knowledge  of  the  fact  testified  to  by 
a  witness,  his  bias,  prejudice,  and  any  matter 
that  legitimately  goes -to  discredit  him,  is  ad- 
missible on  cross-examination. — Marsh  v.  State 
(Tex.  Cr.  App.)  320. 

On  a  trial  for  homicide,  certain  evidence  held 
not  admissible  either  for  the  purpose  of  im- 
peaching a  witness  or  as  a  circumstance  ad- 
verse to  accused. — Marsh  v.  State  (Tex.  Cr. 
App.)  320. 

'The  state,  in  a  homicide  case,  held  entitled, 
sifter  laying  a  proper  predicate,  to  impeach  a 
witness  for  accused.— Marsh  v.  State  (Tex.  Cr. 
App.)  320. 

'On  a  trial  for  homicide,  the  state  Aeld  prop- 
orlv  allowed  to  impeach  a  witness  for  accused. — 
Marsh  T.  State  (Tex.  Cr.  App.)  320. 

On  a  tri,il  for  homicide,  certain  evidence  held 
admissible  to  impeach  a  witness  for  accused. — 
Proctor  V.  State  (Tex.  Cr.  App.)  770. 

'A  witness  for  accused  held  properly  impeach- 
ed by  proof  of  his  having  made  a  certain  con- 
tradictory statement.— High  v.  State  (Tex.  Cr. 
App.)  939. 

Kvidence  held  inadmissible  to  contradict  wit- 
ness' statement  on  cross-examination  respect- 
ing his  own  conduct — Gonzales  v.  State  fFex. 
Cr.  App.)  941. 
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*In  a  prosecution  for  illegally  selling  intoxi- 
cants, certain  evidence  held  admissible  to  con- 
tradict accused's  testimony  that  he  did  not  know 
of  the  prosecution  until  several  days  before 
trial.— Taylor  v.  State  (Tex.  Or.  App.)  942. 

'Witness  for  accused  having  given  conflicting 
evidence,  accused  could  prove  that  his  first 
statement  was  made  because  of  threats  of  per- 
sonal injury.— Comett  v.  State  (Tex.  Or.  App.) 
1071. 

*In  an  action  against  a  carrier  for  injury  to 
a  live  stock  shipment,  exclusion  of  cross-ex- 
amination of  a  vritness  who  testified  as  to  the 
extent  of  plaintiffs  damages  held  error. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Rich  (Tex. 
Civ.  App.)  114. 

WORDS  AND  PHRASES. 

"Action     for     libel."— Brown     v.     Publishers: 

George  Knapp  &  Co.  (Mo.)  474. 
'"Administration." — Kansas  City  Southern  Ry. 

Co.  V.  HenrJe  (Ark.)  967. 
♦"Agency."— Harkins  v.  Murphy  &  Bolanz  (Tex. 

Civ.  App.)  136. 
•"Agreed  case."— Peake  v.  Webb  (Mo.  App.)  13. 
"All   liabilities."— Binyon  v.   Smith   (Tex.   Civ. 

App.)  138. 
'"Apparatus."- Simmang  v.  Pennsylvania  Fire 

Ins.  Co.  (Tex.)  1044. 
•"Appearance."— Carden  v.  Bailey  (Ark.)  743. 
•"As  dower."— Perry  v.  Dance  (Ky.)  911. 
•"Assistance."— Ray  v.  James  (Ky.)  641. 
•"Attorney  in  fact.  — Harkins  v.  Murphy  &  Bo- 
lanz (Tex.  Civ.  App.)  136. 
•"Bequeath."— Roberts  v.  Chenoweth  (Ky.)  62.5. 
•"Bequest."— Roberts  v.  Chenoweth  (Ky.)  625. 
•"Bill  of  lading."— St.  Louis,  I.  M.  &  S.  Ry.  Co. 

v.  Citizens'  Bank  of  Little  Rock  (Ark.)  154. 
•"Bona  fide  occupant"— Brown  v.  Nelms  (Ark.) 

.373. 
•"Business."— Bridges  v.  Missouri,  K.  ft  T.  By. 

Co.  (Mo.  App.)  38. 
"Business    transacted."— Taylor   v.    McClintock 

(Ark.)  405. 
•"Capital   stock." — London   &   Lancashire   Fire 

Ins.  Co.  V.  Ludwig  (Ark.)  197. 
•"Casualty."— Hargis   v.   Begley   (Ky.)  602. 
"City  and  town."— Morris  v.  Randall  (Ky.)  8.56. 
•"Common  nuisance." — Commonwealth  v.  Cin- 
cinnati. N.  O.  ft  T.  P.  B.  C!o.  (Ky.)  613. 
•"Communication."— Leucht    v.    Leucht     (Ky.) 

845. 
•"Complied  with."— McMinn  v.  Cope  (Tex.  Civ. 

App.)  809. 
•"Constructed."- Sparks     v.     Barber     Asphalt 

Paving  Co.  (Ky.)  83a 
•"Contract  of  pledge."— Tennent  v.  Union  Cent. 

Life  Ins.  Co.  (Mo.  App.)  754. 
•"Corrupt." — Armstrong  v.  National  Life  Ins. 

Co.  (Tex.  Civ.  App.)  327. 
♦"Counsel."— Harkins  v.  Murphy  &  Bolanz  (Tex. 

Civ.  App.)  136. 
"Court  record."— Allen  v.  Phillips  (Ark.)  403. 
•"Devise."— Roberts  v.  Chenoweth  (Ky.)  625. 
•"Devisee."- Roberts  v.  Chenoweth  (Ky.)  62.5. 
"Doubleheader."— Vencill   v.   Quincy,   O.   &  K. 

C.  R.  Co.  (Mo.  App.)  1030. 
•"Evidence."— Taylor  v.  McClintock  (Ark.)  405. 
•"Family."- Sykes   v.    Speer   (Tex.   Civ.   App.) 

422. 
•"Fellow   servant."— Robinson  v.   St.  Louis  & 

S.  F.  R.  Co.  (Mo.  App.)  730. 
•"Flag  station."— Clark  v.  Jonesboro,  L.  C.  & 

K.  R.  Co.  (Ark.)  961. 
•"Fraud."— Sanger  v.  McDonald  (Ark.)  365. 
•"Good   cause." — Armstrong   v.    National   Life 

Ins.  Co.  (Tex.  Civ.  App.)  327. 
♦"Homicide." —Cordes  v.  State  (Tex.  Cr.  App.) 

943. 
"Horse     stealing."— Smith     v.     Commonwealth 

fKy.)  615. 
"tluraanitarian    doctrine." — ^Ross    v.    Metropoli- 
tan St.  Ry.  Co.  (Mo.  App.)  9. 


•  'Incompetency."— Tucker    ▼.    Missouri    ft    K. 

Telephone  Co.  (Mo.  App.)  6. 
"Infanticide."— Cordes  v.  State  (Tex.  Cr.  App.> 

943. 
♦"In   lieu   of  dower."— Perry   v.  Dance   (Ky.V 

911. 
♦"Insane."— Kaack  v.  Stanton  (Tex.  Civ.  App.) 

702. 
♦"Insane     delusion."- Taylor     v.     McClintock 

(Ark.)  405. 
"Interference    with    employment." — Carter    v. 

Oster  (Mo.  App.)  995. 
♦"Judicial  purposes."- Jlrst  Nat.  Bank  ▼.  Mc- 

Elroy  fTex.  Civ.  App.)  801. 
♦"Legacy."— Roberts  v.  Chenoweth  (Ky.)  625. 
•"Leeatee."— Roberts  v.  Chenoweth  (Ky.)  625. 
•"Lottery."— Grant  v.    State    (Tex.   Cr.   App.> 

ioe& 

•"Malice    aforethought."— Combs    t.    Common- 
wealth (Ky.)  im. 
•"Manslaughter." — Combs     v.      Commonwealth 

(Ky.)  658. 
•"Master  and   servant." — Kiser  v.   Suppe  (Mo. 

App.)  1005. 
♦"Material  allegation." — Carter  v.  Crow's  Adm'r 

(Ky.)  1098. 
♦"Materials."— Kansas  City  v.  Yonmans  (Mo.) 

225. 
♦"Medical    insanity."— Taylor    v.     McClintock 

(Ark.)  405. 
♦"Moral  insanity."— Taylor  v.  McClintock  (Ark.V 

405. 
♦"Moral  turpitude."— Fort  v.  City  of  Brinkley 

(Ark.)  1084. 
"Municipal   indebtedness."— Guilfoyle's  Ex'r  v. 

City  of  MaysvUle  (Ky.)  666. 
♦"Murder."— Combs    v.    Commonwealth    (Ky.) 

658. 
♦"Necessary  expense."— Home  Savings  Fund  Ca 

Bldg.  Ass'n  V.  Driver  O^y.)  864. 
♦"Negligence.— Galveston,  H.  ft  N.  Ry.  Co.  v. 

Olds  (Tex.  Civ.  App.)  787. 
♦"Ordinary  care."— Bigger  v.  Acree  (Ark.)  879 ; 

Everett  v.  St.  Louis  ft  S.  F.  B.  <3o.  (Mo.> 

486. 
♦"Original   construction."— Guilfoyle's   Ex'r   v. 

City  of  Maysville  (Ky.)  606. 
♦"Paranoia."— Taylor  v.  McQintock  (Ark.)  405. 
♦"Partnership." — Meinhart     v.     Draper     (Mo. 

App.)  709. 
♦"Party  aggrieved." — Brown  v.  Frenken  (Ark.) 

207. 
"Party  to  a  contract." — Columbia  Brewery  Co. 

V.  Rohling  (Mo.  App.)  767. 
♦"Peddlers."— Commonwealth    v.    Standard   Oil 

Co.  (Ky.)  902. 
"Peddling.''— Commonwealth    v.    Standard    Oil 

Co.  (Ky.)  902. 
"Permanently  done."— St.  Louis,  I.  M.  ft  S.  Ry. 

Co.  v.  State  (Ark.)  150. 
"Permanently  employed."— St.  Louis,  I.  M.  ft  S. 

Ry.  Co.  V.   State  (Ark.)  150. 
♦"Privileged  communication." — Brown  v.  Globe 

Printing  Co.  (Mo.)  462. 
♦"Proximate    cause."— Frisbie    v.    Fidelity    & 

Casualty  Co.  (Mo.  App.)  1024. 
"Regular  station." — Clark  v.  Jonesboro,  L.   C. 

ft  E.  R.  Co.  (Ark.)  961. 
"Running  repairs."— St.  Louis,  I.  M.  ft  S.  Ry. 

Co.  V.   State  (Ark.)  150. 
♦"Self-defense."— Commonwealth  v.  Boyd  (Ky.> 

605. 
"Selling  by  sample."— Commonwealth  v.  Stand- 
ard Oil  Co.  (Ky.)  902. 
♦"Servant."- Kiser  v.  Suppe  (Mo.  App.)  1006. 
"Shaft."— Cole    v.    North   American    Lead   Co. 

(Mo.  App.)  753. 
"Shafting.''— Cole  v.  North  American  Lead  Co. 

(Mo.  App.)  7.53. 
♦"Should."— I'nited  States  ft  Mexican  Trust  Co. 

V.  Delaware  Western  Oust.  Co.  (Tex.  Cir. 

App.)  447. 
♦"Systemized  delusion."- Taylor  v.  McClintock 

(Ark.)  405. 
♦"Tax."— City   of  Beaumont  v.   Russell    (Tex. 

Civ.  App.)  9.50. 
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"Ten  sDccessive  days."— Porter  t.  R.  J.  Boyd 

Pav.  &  Const.  Co.  (Mo.)  235. 
•"Testamentary  capacity."— Taylor  v.  McClin- 

tock  (Ark.)  405. 
*"Trial."— Barber   Asphalt   Pav.    Co.   v.    Field 

(Mo.  App.)  3. 
♦"Undue  influence."— Sanger  v.  McDonald  (Ark.) 

365;    Simon  v.  Middleton  (Tex.  Civ.  App.) 

441. 
"Verdict  contrary  to  law  and  evidence." — ^High 

V.  State  (Tex.  Cr.  App.)  939. 
♦"Vibrate."— Blackford   v.    Hemau    Const.   Co. 

(Mo.  App.)  287. 
♦"Vote8."-Catlett  y.  Knoxville,  S.  &  E.  By. 

Co.  (Tenn.)  550. 
♦"Warranties.''— Chestnut  v.  Ohler  (Ky.)  1101. 
♦"Willful."— Combs     v.     Commonwealth     (Ky.) 

658. 
♦"Willfully."— Louisville  ft  N.  R.  Co.  v.  Com- 
monwealth (Ky.)  573. 
♦"Writ    of    prohibition." — Morris    v.    Randall 

(Ky.)  856. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  Mechanics' 
Liens. 


♦A  contractor,  though  not  doing  the  work  in 
strict  accordance  with  the  contract,  will  be 
permitted  to  recover  what  the  work  is  reason- 
ably worth  to  the  owner,  not  exceeding  the  con- 
tract price.— Porter  v.  B.  J.  Boyd  Pav.  &  Const. 
Co.  (Mo.)  235. 

WRITS. 

Particular  u>riU. 
See  Execution ;  Garnishment,  S  1 ;   Habeas  <I!or- 

pus :    Injunction ;     Mandamus ;    Prohibition ; 

Ueplevin ;    Sequestration. 
Writ  of  error,  see  Appeal  and  Error. 

WRONGFUL  ENFORCEMENT  OF  TAX. 

See  Taxation.  |  2. 

WRONGS. 

See  Torts. 

YEAR. 

Estates  for  years,  see  Landlord  and  Tenant. 
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